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(2) Collateral Transaction [§ 15] p 19 
h. Ultra Vires Contracts [§ 16] p 19 
i. Incomplete or Irregular Instrument [§ 17] p 20 
j. Want of Authority To Make Contract [§ 18] p 20 
k. Want or Failure of Consideration [§ 19] p 21 
C. Requisites and Validity of Suretyship Contract [§§ 20-123] p 21 
1. In General [§§ 20-25] p 21 
a. General Rules [§ 20] p 21 
b. Assent in General [§ 21] p 21 
ce. Consent or Acceptance by Principal [§§ 22-23] p 
(1) As between Principal and Surety [6 22) p: 
(2) As between Surety and Creditor [§ 23] p 2 
d. Notice to, and Acceptance by, Creditor [§§ 3495) p 22 
(1) In General [§ 24] p 22 
(2) Effect of Knowledge by Creditor [§ 25] p 22 


Tie Qo 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


2 [50 C.J.] PRINCIPAL AND SURETY 


2. Hapress Contract in General [§§ 26-31] p 23 
a. Requisites and Form in General [§ 26] p 23 
b. Different Instruments [§ 27] p 24 
c. Qualification of Liability [§ 28] p 24 
d. Agreement To Become Surety [§§ 29-30] p 25 
(1) In General [§ 29] p 25 
(2) Operation and Effect [§ 30] p 25 
e. Statutory Requirements in General [§ 31] p 25 
3. Implied or Quast Contract in General [§§ 32-36] p 25 
a. General Rules [§ 32] p 25 
b. By Execution of Joint Obligation [§ 33] p 26 
ce. By Assumption of Indebtedness [§ 34] p 26 
d. By Mortgage or Pledge [§§ 35-36] p 27 
(1) In General [§ 35] p 27 
(2) Applications of Rule [§ 36] p 27 
4. Changes in Relation [§§ 37-39] p 28 
a. In General [§ 37] p 28 
b. From Surety to Principal [§ 38] p 28 
ce. Notice to, and Acceptance by, Creditor [§ 39] p 29 
5. Execution of Instrument [§§ 40-66] p 30 
a. In General [§ 40] p 30 : : 
b. Time of Execution [§ 41] p30 . 
c. Signing by Principal [§§ 42-45] p 30 
(1) In General [§ 42] p 30 
(2) Statutory Bond [§ 43] p 32 
(3) Joint or Joint and Several Bonds [§ 44] p 32 
(4) Unauthorized Signature [§ 45] p 32 
d. Signing by Surety [§§ 46-65] p 33 ; 
(1) In General [§ 46] p 33 
(2) Place of Signing {§ 47] p 33 
(3) Two.Signatures by Same Person [§ 48] p 33 
(4) Two Instruments and One Signature [§ 49] p 33 
(5) Signing by Agent [§§ 50-51] p 33 
(a) In General [§ 50] p 33 
(b) Ratification [§ 51] p 34 
(6) Conditional Signing [§§ 52-64] p 34 
(a) In General [§ 52] p 34 
(b) Effect of Conditions as to Obligee in General [§ 53] p 34 
(ec) Signing by Principal [§ 54] p35 
(d) Signing by Other Surety [§§ 55-57] p 36 
aa. In General [§ 55] p 36 
bb. When Not Made Condition [§ 56] p 38 
cc. Promise of Obligee To Procure Other Surety [§ 57] p 38 
Performance of Condition [§ 58] p 38 
Waiver of Condition [§ 59] p 39 
Notice of Condition [§§ 60-64] p 39 
_ aa. In General [§ 60] p 39 
bb. Where Instrument Complete on Face [§ 61] p 40 
ce. Where Instrument Incomplete on Face [§§ 62-64] p 40 
(aa) In General [§ 62] p 40 
(bb) Failure of All Persons Named To Sign [§§ 63-64] p 40 
aaa. In General [§ 63] p 40 
bbb. Presumptions [§ 64] p 41 
(7) Justification of Surety [§ 65] p 41 
e. Signing by Creditor or Obligee [§ 66} p 41 
6. Delivery, Acceptance, and Approval [§§ 67-74] p 42 
a. Delivery [S§ 67-69] p 42 
(1) In General [§ 67] p 42 
(2) By or to Agent [§ 68] p 42 
(3) Conditional Delivery [§ 69] p 48 
b. Acceptance [§§ 70-72] p 43 
(1) In General [§ 70] p 43 
(2) Notice of Acceptance [§ 71] p 48 
(3) Effect of Prior Rejection [§ 72] p 44 
ce. Approval [§ 73] p 44 ; 
d. Revocation before Delivery and Acceptance [§ 74] p 44 
7. Incomplete Instrument [§§ 75-77] p 44 
a. In General [§ 75] p 44 
b. Filling Blanks [§§ 76-77] p 45 
(1) In General [§ 76] p 45 
(2) By Obligee [§ 77] p 46 
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8. Consideration [§§ 78-85] p 46 
a. Necessity [§ 78] p 46 
b. Sufficiency [§§ 79-84] p 46 
(1) In General [§ 79] p 46 
(2) Indirect Consideration in General [§ 80] p 47 
(3) As Affected by Time of Making Suretyship Contract [§§ 81-82] p 48 
(a) Before or Contemporaneous with Principal Contract [§ 81] p 48 
(b) Relating to Past Transaction [§ 82] p 49 
(4) Extension of Credit to Principal [§ 83] p 49 
(5) Forbearance to Principal [§ 84] p 50 
e. Failure of Consideration [§ 85] p 51 
9. Validity of Surety’s Assent [§§ 86-108] p 51 
a. In General [§ 86] p 51 
b. Mistake [§ 87] p 51 
ce Fraud [§§ 88-105] p 52 
(1) In General [§ 88] p 52 
(2) As Affected by Status of Principal [§ 89] p 53 
(3) Acts or Representations Constituting Fraud [§§ 90-92] p 53 
(a) In General [§ 90] p 53 
(b) Statement of Creditor’s Intention [§ 91] p 55 
(ec) Statement Substantially True [§ 92] p 55 
(4) Concealment [§§ 93-101] p 55 
(a) In General [§ 93] p 55 
(b) Duty To Disclose [§§ 94-96] p 56 
aa. In General [§ 94] p 56 
bb. In Absence of Inquiry [§ 95] p 56 
ce. Opportunity To Disclose [§ 96] p 57 
(ce) Nature of Concealment [§§ 97-98] p 57 
aa. Material Concealment [§ 97] p 57 
bb. Immaterial Concealment [§ 98] p 58 
(d) Particular Applications of Rules [§§ 99-101] p 58 
aa. As to Principal’s Credit or Solvency [§ 99] p 58 
bb. As to Principal’s. Defaults or Misconduct [§§ 100-101] p 59 
(aa) In General [§ 100] p 59 
(bb) Knowledge by Creditor or Surety [§ 101] p 60 
(5) Knowledge by Creditor or Obligee as Element [§§ 102-104] p 60 
(a) In General [§ 102] p 60 
(b) Where Surety Has Acquired Erroneous Impression [§ 103] p 60 
(c) In Case of Fraud by Principal or Third Person [§ 104] p 61 
(6) Fraud or Concealment by Creditor’s Agent [§ 105] p 62 
d. Forgery [§§ 106-107] p 62 
(1) Of Surety’s Signature [§ 106] p 62 
(2) Of Other Signatures [§ 107] p 62 
e. Duress [§ 108] p 63 
10. Capacity or Qualifications of Surety [§ 109] p 63 
11. Illegality [§ 110] p 64 
12. Evidence of Existence of Relation [§§ 111-115] p 64 
a. Presumptions [§§ 111-112] p 64 
(1) In General [§ 111] p 64 
(2) Affixing Words “Surety” or “Security” [§ 112] p 64 
b. Burden of Proof [§ 113] p 64 
ce. Admissibility [§ 114] p 65 
d. Weight and Sufficiency [§ 115] p 65 
13. Estoppel or Waiver as to Defects or Objections [§§ 116-121] p 66 
a. In General [§ 116] p 66 
b. As to Compliance with, and Validity of, Statute [§ 117] p 67 
c. As to Official Bond [§ 118] p 67 
d. By Silence or Acquiescence [§ 119] p 67 
e. By Contracting as Principal [§ 120] p 68 
f. Obtaining Benefit or Protecting Self [§ 121] p 68 
14. Alteration of Contract before Delivery [§§ 122-123] p 69 
a. In General [§ 122] p 69 
b. Erasure of Names [§ 123] p 70 


IV. NATURE OF LIABILITY OF SURETY [§§ 124-125] p 70 
A. In General [§ 124] p 70 ees 
B. Joint, Several, or Joint and Several Liability [§ 125] p 71 ; 
V. SCOPE AND EXTENT OF LIABILITY OF SURETY AS TO CREDITOR OR OBLIGEE [$$ 


126-149] p 71 
A. General Rules [§§ 126-130] p 71 
1. Limitation by Terms of Contract in General [§ 126] p 71 
2. Liability of Principal as Measure of Surety’s Liability [§ 127] p 74 
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3. Limitation by Penalty of Bond [§ 128] p 74 
4. Necessity and Effect of Breach by Principal [§ 129] p 75 
5. Necessity of Damage to Creditor or Obligee [§ 130] p 75 
B. Construction of Contract as to Liability of Surety [§§ 131-143] p 75 
1. In General [§§ 131-133] p 75 
a. Applicability of General Rules of Construction [§ 131] p 75 
b. Sinet Construction [§§ 132-133] p 78 
(1) As to Gratuitous Surety [§ 132] p 78 
(2) As to Compensated Surety or Surcty Company [§ 133] p 80 
2. Debts or Claims Included [§ 134] p 84 
3. Property or Funds Covered [§ 135] p 85 
4, Duties of Office or Employment [§ 136] p 85 ’ 
5. Period as to Which Liability Attaches {[§§ 137-143] p 86 
a. In General [§ 137] p 86 
b. Preéxisting Liabilities [§ 138] p 86 
c. Lume of Employment or Office [§§ 139-141] p 87 
(1) Indefinite Term [§ 139] p 87 
(2) Definite Term [§§ 140-141] p 87 
(a) In General [§ 140] p 87 
(b) Reasonable Time for Election of Successor [§ 141] p 88 
d. Successive Contracts or Periods [§ 142] p 88 
e. Term of Lease [§ 143] p 88 
C. Acts Requisite To Fix Liability [§ 144] p 89 
D. Time of Accrual of Liability [§ 145] p89 
BE. Amount Recoverable [§§ 146-149] p 89 
1. In General [§ 146] p 89 
2 2. Interest [§ 147] p 90 
3. Costs [§ 148] p 91 
4. Attorney’s Fees [§ 149] p 92 


VI. TERMINATION AND RELEASE OF SURETY’S LIABILITY [§§ 150-319] p 92 
A. Im General [§ 150] p 92 
B. Rescission or Revocation of Contract [$§ 151-153] p 94 
1. Im General [§ 151] p 94 
2. Revocation by Surety [§§ 152-153] p 94 
a. In General [§ 152] p 94 
b. By Notice [§ 153] p 94 
C. Change, Death, or Disability of Parties [§§ 154-165] p 95 
1. Principal [§§ 154-159] p 95 
. In General [§ 154] p 95 
. Death of Principal [§ 155] p 96 
. Formation of, or Change in, Par ere [§ 156] p 96 
. Assignment of Lease [§ 157] p 97 
. Insanity of Principal [§ 158] p 97 
Consent of Surety [§ 159] p 97 
2. Creditor or Obligee [§§ 160- “162). 10) WL 
a. In General [§ 160] p 97 
b. Death of Creditor [§ 161] p 98 
ce. Change of Status [§ 162] p 98 
3. Surety [§§ 163-165] p 98 
a. In General [§ 163] p 98 
b. Death of Surety [§ 164] p 99 
c. Dissolution or Receivership of Corporate Surety [§ 165] p 99 
D. Amendments, Stipulations, and Other Matters in Judicial Proceedings Affecting Bonds There- 
in [§ 166] p 99 
E. Impossibility of Performance; Destruction of Subject Matter [§ 167] p 100 
FE. Performance of Principal Contruct [§§ 168-186] p 101 
1. In General [§ 168] p 101 . 
2. Payment of Debt Secured [§§ 169-183] p 101 
a. Operation and Effect [§§ 169-173] p 101 
(1) Im General [§ 169] p 101 
(2) Payment by Principal [§ 170] p 101 
(3) Payment by Surety [§ 171] p 102 
(4) Payment by Third Person [§ 172] p 102 
(5) Partial Payment [§ 173] p 102 
b. Sufficiency and Medium [§§ 174-176) p 103 
(1) In General [§ 174] p 103 
(2) Payment in Property [§ 175] p 103 
(3) Payment in Commercial Paper [§ 176] p 103 
ce. Application of Payments [§§ 177-181] p 104 
(1) Surety’s Right To Control [§§ 177-179] p 104 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


he Bere 


PRINCIPAL AND SURETY [50 C.J.] 5 


(a) In General [§ 177] p 104 
(b) Where Special Equities Exist [§ 178] p 105 
(c) Effect of Contract [§ 179]-p 106 
(2) Application by Court [§ 180] p 107 
(3) Effect of Application Made [§ 181] p 107 
d. Unexecuted Agreement or Negotiations as to Payment [§ 182] p 108 
e. Recital of Payment [§ 183] p 108 
3. Tender of Payment or Performance [§§ 184-186] p 108 
a. Effect [§ 184] p 108 
b. Sufficiency of Tender [§ 185] p 108 
c. Keeping Tender Good [§ 186] p 109 
G. Acts or Conduct of Principal in General [§ 187] p 109 
H. Acts or Conduct of Creditor or Obligee in General [§§ 188-196] p 109 
1. General Rule [§ 188] p 109 
2. Knowledge of Existence of Relation [§ 189] p 111 
3. Prejudice to Surety [§ 190] p 112 
4. Consent of Surety [§§ 191-192] p 112 
a. In General [§ 191] p 112 
b. Implied Consent [§ 192] p 113 
5. Wawer by, or Estoppel of, Surety [§§ 193-195] p 114 
a. In General [§ 193] p 114 
b. New Promise [§ 194] p 115 
e. Taking Indemmty or Security from Principal [§ 195] p 116 
6. Reservation of Rights by Creditor or Obligee [§ 196] p 116 
I. Modification or Alteration of Contract or Obligation [§§ 197-212] p 116 
1. In General [§ 197] p 116 
2. Sufficiency of Modification [§§ 198-199] p 119 
a. Validity or Binding Effect in General [§ 198] p 119 
b. Waiver of Breach or Acceptance of Part Performance [§ 199] p 120 
Necessity of Prejudice to Surety [§ 200] p 120 
Necessity of Materiality of Modification or Alteration [§ 201] p 121 
Effect of Consent of Surety [§ 202] p 122 
Waiver of, or Hstoppel To Assert, Discharge [§ 203] p 123 
. Applications of Rules to Particular Modifications or Alterations [§§ 204-212] p 124 
Compensation of Principal [§ 204] p 124 
. Duties of Office or Employment [§ 205] p 124 
. Place of Employment or Operation [§ 206] p 125 
Amount of Obligation [§ 207] p 125 
Interest [§ 208] p 126 
. Extension of Credit [§ 209] p 126 
. Acceleration of Maturity [§ 210] p 127 
. Arbitration [§ 211] p 127 
. Miscellaneous Changes or Alterations [§ 212] p 127 
J. Execution of New Contract or Taking of New Security [§ 213] p 128 
K. Mutilation or Spoliation of Principal Contract [§ 214] p 128 
L. Diversion of Contract or Use of Proceeds for Unauthorized Purpose [§ 215] p 128 
M. Extension of Time of Payment or Performance [§§ 216-254] p 130 
1. Operation and Effect [§§ 216-226] p 130 
. In General [§ 216] p 130 
. Sureties upon Negotiable Instruments [§ 217] p 132 
Surety Having Security [§ 218] p 134 
. Surety upon Collateral Security [§ 219] p 134 
Principal Debtors in Relation of Principal and Surety Inter Se [§ 220] p 134 
After Judgment against Principal and Surety [§ 221] p 135 
Extension by One of Several Creditors or Obligees [§ 222] p 135 
Extension as to One of Joint Principals [§ 223] p 135 
Extension as to Part of Debt [§ 224] p 135 
Where Period of Maturity Not Fixed [§ 225] p 136 
Affirmative Relief [§ 226] p 136 
usites and Sufficiency of Extension [§§ 227-247] p 136 
. In General [§ 227] p 136 
. Necessity of Binding Agreement [§ 228] p 137 
Necessity of Fixed or Definite Period of Extension [§ 229] p 138 
Provision or Stipulation for Extension [§§ 230-234] p 139 
(1) Im General [§ 230] p 139 
(2) Changing Form or Evidence of Indebtedness |§ 231] p 140 
(3) Taking New Collateral [§ 232] p 141 
(4) Payment of Interest [§ 233] p 142 =A 5 
(5) Where Maturity of Principal Debt or Period of Surety’s Obligation Indefi- 
mite [§ 234] p 143 
Parties to Eatension [§ 235] p 143 
Mutual Assent [§ 236] p 144 
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g. Formal Requisites of Extension Agreement [§§ 237-238] p 144 
(1) In General [§ 237] p 144 
(2) Necessity of Writing [§ 238] p 144 
h. Consideration [§§ 239-245] p 145 
(1) Necessity [§ 239] p 145 
(2) Sufficiency [§§ 240-245] p 146 
(a) In General [§ 240] p 146 
(b) Partial Payment of Principal Debt [§ 241] p 146 
(c) Payments on Account of Other Debts [§ 242] p 147 
(d) Payment of Interest [§§ 243-244] p 147 
aa. In General [§ 243] p 147 
bb. Rate [§ 244] p 148 . 
(e) Obtaining Additional Security [§ 245] p 148 
i. Fraudulent and Usurious or Other Illegal Contracts [§ 246] p 149 
j. Performance of Conditions [§ 247] p 150 
3. Knowledge of Relation [§ 248] p 150 
4. Consent of Surety [§§ 249-250] p 151 
a. Effect [§ 249] p 151 
b. What Constitutes [§ 250] p 152 
5. Prejudice to Surety [§§ 251-252] p 152 
a. In General [§ 251] p 152 
b. Compensated Surety [§ 252] p 153 
6. Reservation of Rights [§ 253] p 154 
7. Waiver, Ratification, and Estoppel [§ 254] p 155 
N. Taking Additional Security or Substitution of Collateral Securities [§ 255] p 155 
O. Inducing Inaction or Surrender of Security by Surety [§§ 256-258| p 156 © 
- 1. Act of Creditor [§§ 256-257] p 156 
a. Inducing Surety To Refrain from Protecting Himself [§ 256] p 156 
b. Inducing Surety To Relinquish Security [§ 257] p 157 
2. Act of Principal [§ 258] p 158 
P. Relinquishment, Loss, or Misapplication of Funds or Securities [§§ 259-269] p 158 
1. In General [§ 259] p 158 
2. Misapplication of Funds or Securities [§ 260] p 160 
3. Disposition of Security for Less than Value [§ 261] p 161 
4. Failure To Register or Record Instrument [§ 262] p 161 
5. Loss or Release of Lien of Judgment or Execution [§ 263] p 162 
6. Discontinuance of Proceedings [§ 264] p 162 
7. Failure To Obtain or Preserve Security [|S 265] p 162 
8. Necessity of Injury to Surety [§ 266] p 163 
9. Consent or Hstoppel of Surety [§ 267] p 164 
10. Extent of Discharge [§ 268] p 164 
11. Affirmative Relief [§ 269] p 165 
Q. Unauthorized Payments to Principal [§§ 270-272] p 165 
1. In General [§ 270] p 165 
2. Payments before Due under Contract [§ 271] p 165 
3. Advances or Loans [§ 272] p 166 
Nonperformance of Conditions by Creditor or Obligee; Prevention of Performance [§ 273] 
p 166 
. Failure To Terminate Employment after Default or Dishonest Conduct [§ 274] p 168 
. Failure To Examine Accounts [§ 275] p 169 
. Neglect To Gwe Notice of Default to Surety [§§ 276-279] p 170 
1. In General [§ 276] p 170 
2. Time for Notice [§ 277] p 171 
3. Sufficiency of Notice [§ 278] p 172 
4. Waiwer and Estoppel as to Notice [§ 279] p 172 
V. Neglect To Act or Proceed against Principal [§§ 280-301] p 172 
. In General [§ 280] p 172 
. Statutory Provisions [§ 281] p 173 
. Contractual Provisions [§ 282] p 174 
. Failure To Present Claim against Decedent’s or Insolvent’s Estate [§ 283] p 174 
. Delay in Prosecution of Proceedings [§ 284] p 175 
. Resort to Other Securities [§§ 285-286] p 175 
a. In General [§ 285] p 175 
b. Contractual Provisions [§ 286] p 176 
7. Notice by Surety to Creditor To Proceed against Principal [§§ 287-301] p 176 
In General [§ 287] p 176 
Insolvency of Principal [§ 288] p 178 
. Persons Entitled To Give Notice [§ 289] p 178 
To Whom Notice May Be Given [§ 290] p 179 
Time for Giving Notice [§ 291] p 179 
Form and Sufficiency of Notice [§§ 292-295] p 180 
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(1) In General [§ 292] p 180 
(2) Under Statutes [§§ 293-295] p 180 
(a) In General [§ 293] p 180 
(b) Writing [§ 294] p 180 
(c) Contents of Notice [§ 295] p 180 
g. Service of Notice [§ 296] p 181 
h. Compliance with Notice [§§ 297-300] p 181 
(1) In General [§ 297] p 181 
(2) Time within Which Action Must Be Begun [§ 298] p 182 
(3) Against Whom Action Must Be Brought [§ 299] p 182 
: (4) Necessity and Sufficiency of Prosecution of Action [§ 300] p 183 
1, Withdrawal or Waiver of Notice [§ 301] p 183 
W. Release [§§ 302-310] p 183 
1. Release of Principal [§§ 302-305] p 183 
a. In General [§ 302] p 183 
b. Release of One of Several Principals [§ 303] p 184 
c. Compromise and Settlement [§ 304] p 185 
d. Effect upon Collateral Securities [§ 305] p 185 
2. Release of Surety [§§ 306-309] p 185 
a. In General [§ 306] p 185 
b. Consideration [§ 307] p 186 
ce. Conditional Release [§ 308] p 186 
d. Effect upon Supplemental and Collateral Sureties [§ 309] p 186 
3. Release of Cosurety [§ 310] p 186 
X. Discharge by Operation of Law [§§ 311-318] p 188 
1. In General [§ 311] p 188 
2. Bar of Action by Limitations [§ 312] p 188 
3. Judgment [§§ 313-314] p 188 - 
a. Judgment against Principal Alone [§ 313] p 188 
b. Judgment against Surety and Principal [§ 314] p 189 
4. Stay or Extension Granted by Court [§ 315] p 189 
5. Bankruptcy or Insolvency [§§ 316-318] p 189 
a. Of Principal [§ 316] p 189 
b. Of Surety [§ 317] p 190 
ce. Of Cosurety [§ 318] p 190 
Y. Discharge by Order of Court [§ 319] p 190 


VII. RIGHTS AND REMEDIES OF CREDITOR {§§ 320-373] p 190 
A. Against Principal [§§ 320-322] p 190 
: 1. In General [§ 320] p 190 
2. Defenses [§ 321] p 191 
' 3. Payment by Surety [§ 322] p 191 
B. Against Surety [§§ 323-369] p 191 
1. In General [§ 323] p 191 
2. Nature and Form of Remedy [§ 324] p 192 
3. Conditions Precedent [§§ 325-327] p 192 
a. In General [§ 325] p 192 
b. Demand on Principal or Surety [§ 326] p 193 
ce. Notice of Default [§ 327] p 193 
4. Defenses [§§ 328-335] p 194 
‘a. In General [§ 328] p 194 
b. Defenses of Principal Available to Surety [§ 329] p 194 
ce. Defenses of Cosurety Available to Surety [§ 330] p 195 
d. Counterclaim and Set-Off [§§ 331-835] p 195 
(1) Of Surety’s Claim [§ 331] p 195 
(2) Of Cosurety’s Claim [§ 332] p 195 
(3) Of Principal’s Claim [§§ 333-335] p 195 
(a) In Joint Action against Principal and Surety [§ 333] p 195 
(b) In Suit against Surety Alone [§ 334] p 196 
(c) Interest [§ 335] p 196 
5. Conclusiveness of Adjudication against Principal in Action against Surety [§ 336] p 196 
6. Venue [§ 337] p 199 
7. Time To Sue [§§ 338-340] p 200 
a. In General [§ 338] p 200 
b.. Contractual Provisions [§ 339] p 200 
e. Laches [§ ey p Za 
8. Parties [§§ 341-343] p 
ai, i May Enforce Surety’s Obligation [§ 341] p 201 
b. Defendants [§ 342] p 202 
e: New Parties; Intervention [§ 343] p 204 
9. Process [§ eae ane 
10. Pleading [§§ —352 | p 20: . 
a. RSs ie Petition, or Complaint [§ 345] p 205 
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b. Plea, Answer, or Affidavit of Defense [§§ 346-351] p 207 
(1) In General [§ 346] p 207 , 
(2) Matters of Release or Discharge [§§ 347-351] p 209 
{a) In General [§ 347] p 209 
(b) Payment or Performance [§ 348] p 209 
(ce) Hatension of Time [§ 349] p 209 
(d) Failure To Sue Principal [§ 350] p 210 
(e) Alteration of Instrument or Contract [§ 351] p 210 
ce. Replication or Reply [§ 352] p 211 
11. Isswes, Proof, and Variance [§ 353] p 211 
12. Hvidence [§§ 354-356] p 212 
a. Presumption and Burden of Proof [§ 354] p 212 
b. Admissibility [§ 355] p 215 
ce. Weight and Sufficiency [§ 356] p 217 
13. Trial [§§ 357-361] p 219 
a, In General [§ 357] p 219 
b. Questions of Law antl Fact [§ 358] p 219 
ec. Direction of Verdict [§ 359] p 221 
d. Instructions [§ 360] p 221 
e. Verdict and Findings [§ 361] p 221 
14. Judgment [§§ 362-363] p 222 
a. In General [§ 362] p 222 
b. Summary Judgment [§ 363] p 224 
15. Execution and Enforcement of Judgment [§§ 364-367] p 224. 
a. In General [§ 364] p 224 
b. Exhaustion of Property of Principal [§§ 365-367] p 225 
(1) In General [§ 365] p 225 
(2) Under Statutory Provisions [§ 366] p 225 
(3) Discussion [§ 367] p 226 
16. Appeal and Error [§ 368] p 226 
17. Costs [§ 369] p 227 
C. Recourse to Indemnity or Security of Surety [§§ 370-873] p 227 
1. In General [§ 370] p 227 
2. Property to Which Riyht Extends [§ 371] p 229 
3. Enforcement and Loss of Right [§ 372] p 229 
4. Transfer or Release by. Surety [§ 373] p 230 


VIII. RIGHTS AND REMEDIES OF SURETY [(§{§ 374-464] p 230 
A. As io Creditor or Obligee [8 374-393] p 230 
1. In General [§ 374] p 230 
2. Recourse to, and Hxhaustion of, Remedy against Principal [§§ 375-377] p 231 
a. At Law [§ 375] p 231 
b. In Equity [§ 376] p 231 
ce. Under Statutes [§ 377] p 232 
3. Revourse to, and Exhaustion of, Other Property or Securities [§§ 378-380] p 232 
a. At Law [§ 378] p 232 
b. In Equity [§ 379] p 234 
ce. Under Statutes [§ 380] p 235 
4. As to Preservation, Collection, is Application of Collateral [§§ 381-383] p 235 
a. In General [§ SSlalo 235 
b. Application of Proceeds [§ 382] p 236 
e. Accounting [§ 383] p 237 
5. Right to Surrender of Security [§ 384] p 237 
6. Recovery of Payments [§§ 385-390] p 237 
a. In General [§ 385] p 237 
b. Payment after Discharge [§ 386] p 238 
ec. Payment of Judgment [§ 387] p 239 
d. Effect of Recovery from Principal [§ 388] p 239 
e. Payment by Cosurety [§ °389] p 239 
{. Usury [§ 390]. p 239 
7. Actions against Creditor [§§ 391-393] p 240 
a. At Law [§ 391] p 240 
b. In Equity [§§ 392-893] p 240 
(1) In General [§ 392] p 240 
(2) Injunction [§ 393] p 241 
B. As to Principal [§§ 394-461] p 242 
1. Before Payment or Satisfaction of Principal Debt or Obligation 8 394-398] p 242 
a. In General [§ 394] p 242 
b. As to Debts Due Principal from Surety [§ 395] p 243 \ 
e. Enforcement of Payment or Other Exoneration [§ 396] p 244 | 
d. Recourse to Security or Indemnity [§ 397] p 246 


For later cases, developments and changes in the law see cumulative Annotations, same tides page and note number. 
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e. Action upon Collateral Agreement To Pay Debt [§ 398] p 247 
2. After Payment or Satisfaction [§§ 399-416] p 247 
a. Reimbursement or Indemnity [§§ 399-406] p 247 
(1) In General [§ 399} p 247 
(2) Against Estate of Principal or Distributees [§ 400] p 248 
(3) Effect of Taking Security [§ 401] p 248 
(4) With Respect to Particular Parties and Relations [§§ 402-404] p 249 
(a) In General [§ 402] p 249 
(b) Where There Are Two or More Principals [§ 403] p 249 
(c) One Who Assumes Liability without Principal’s Request [§ 404] p 249 
(5) Enforcement of Security [§ 405] p 249 
(6) Notice and Demand [§ 406] p 250 
b. As to Debt Due Principal from Surety [§ 407] p 250 
e. Payment or Satisfaction Sufficient To Create Liability [§§ 408-415] p 250 
(1) Time and Manner of Payment in General [§ 408] p 250 
(2) Voluntary Payment [§§ 409-412] p 251 
(a) In General; Present Legal Obligation [§ 409] p 251 
(b) As Affected by Character of Instrument [§ 410] p 252 
(ec) No Legal Obligation To Pay [§ 411] p 252 ° 
(d) Waiver of Objection or Defense by Surety [§ 412] p 253 
(3) By Note, Draft, or Other Obligation [§ 413] p 254 
(4) Satisfaction in or by Levy on Property [§ 414] p 254 
(5) Part Payments [§ 415] p 254 
d. Purchase of Property at Execution Sale [§ 416] p 254 
3. Agreements for Reimbursement or Indemnification of Surety [§§ 417-422]: p 255 
a. Implied Contract [§§ 417-419] p 255 
(1) In General [§ 417] p 255 
(2) Bail [§§ 418-419] p 255 
(a) In Criminal Cases [§ 418] p 255 
(b) In Civil Cases [§ 419] p 256 
b. Express Contract [§§ 420-422] p 256 
(1) Requisites and Validity [§ 420] p 256 
(2) Consideration [§ 421] p 256 
(3) Construction [§ 422] p 256 
4. Security [§§ 423-432] p 258 
a. In General [§§ 423-424] p 258 
(1) What May Constitute [§ 423] p 258 
(2) Delivery or Registration of Security [§ 424] p 258 
b. Rights as against Third Persons [§ 425] p 258 
ce. Application of Security [§§ 426-428] p 259 
(1) In General [§ 426] p 259 
(2) Application to Particular Debts or Liabilities [§§ 427-428] p 260 
(a) In General [§ 427] p 260 
(b) Renewal or New Obligation [§ 428] p 260 
d. Surrender and Accounting [§§ 429-431] p 260 
(1) In General [§ 429] p 260 
(2) Actions [§§ 430-431] p 261 
(a) In General [§ 4380] p 261 
(b) Charges and Credits on Accounting [§ 431] p 262 
e. Application of Excess [§ 432] p 262 
5. Rights as to Consideration for Undertaking [§ 433] p 262 
6. Statutory Remedies [§§ 434-437] p 263 
a. In General [§ 434] p 263 
b. Summary Remedies [§ 435] p 263 
c. Attachment [§ 436] p 264 
d. Statutes Not Exclusive [§ 437] p 265 
7. Actions and Proceedings [§§ 438-461] p 265 
a. Nature and Form of Action in General [§ 438] p 265 
b. Jurisdiction [§ 439] p 266 
ce. Defenses [§§ 440-445] p 266 
(1) In General [§ 440] p 266 
(2) Incapacity of Principal [§ 441] p 267 
(3) Nonexecution of Contract by Principal [§ 442] p 267 
(4) Illegality [§ 443] p 267 
(5) Payment, Satisfaction, and Release |§ 444] p 267 
(6) Set-Off or Counterclaim [§ 445] p 268 
d. Conclusiveness as against Principal of Adjudication against Surety [§ 446] p 268 
e. Parties [§§ 447-448] p 269 
(1) Plaintiff [§ 447] p 269 
(2) Defendant [§ 448] p 269 
f. Pleading [§§ 449-450] p 269 
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(1) In General [§ 449] p 269 
(2) Issues, Proof, and Variance [§ 450] p 270 
g. Hvidence [§§ 451-453] p 271 
(1) Presumptions and Burden of Proof [§ 451] p 271 
(2) Admissibility [§ 452] p 272 
(3) Weight and Sufficiency [§ 453] p 272 
h. Trial [§§ 454-455] p 273 
(1) Questions for Court and Jury [§ 454] p 273 
(2) Instructions [§ 455] p 273 
i. Judgment [§ 456] p 273 
j. Amount or Extent of Recovery [§§ 457-461] p 274 
(1) In General [§ 457] p 274 
(2) As Affected by Medium of Payment [§ 458] p 274 
(3) Interest [§ 459] p 275 
(4) Costs and Hxapenses [S§ 460-461] p 275 
(a) In General [§ 460] p 275 
(b) Attorney’s Fees [§ 461] p 276 
C. As to Third Persons [§§ 462-464] p 277 
1. In General [§ 462] p 277 
2. Reimbursement of Surety [§ 463] p 277 
3. Wrongful Acts [§ 464] p 278 


Ix. CONTRIBUTION BETWEEN SURETY AND PRINCIPAL OR THIRD PERSONS [§ 465] p 278 


X. RIGHTS AND LIABILITIES BETWEEN COSURETIES [§§ 466-527] p 278 
A. Who Are Cosureties [§§ 466-467] p 278 
1. In General [§ 466] p 278 
2. Sureties by Different Instruments [§ 467] p 280 
B. Rights and Liabilities in General [§ 468] p 281 
C. Recourse to Indemnity to Cosurety [§$§ 469-475] p 282 
1. From Principal [§§ 469-473] p 282 
a. Before Mutual Rights of Cosureties Are Adjusted [§§ 469-472] p 282 
(1) Right of Sureties to Participation in General [§ 469] p 282 
(2) Distinet Debts or Obligations [§ 470] p 283 
(3) Security Given for Benefit of One Surety [§ 471] p 284 
(4) Rights as to Third Persons [§ 472] p 284 
b. After Mutual Rights of Cosureties Are Adjusted [§ 473] p 285 
2. From Creditor [§ 474] p 285 
3. From Third Persons [§ 475] p 285 
. Recourse to Security to Creditor or Obligee from Cosurety |§ 476] p 285 
. Contribution [§§ 477-506] p 285 
1. Right to Contribution in General [§ 477] p 285 
2. Nature and Origin of Right [§ 478] p 286 
3. Who Entitled and Subject to Contribution [§§ 479-481] p 287 
a. Cosureties [§ 479] p 287 
b. Surety Who Signs at Request of Cosurety [§ 480] p 288 
ce. Contribution from Estate of Cosurety [§ 481] p 289 
4. Limitation, Loss, or Waiver of Right [§§ 482-488] p 289 
a. In General [§ 482] p 289 
b. By Agreement between Cosureties [§ 483] p 289 
c. Release or Discharge [§§ 484-488] p 290 
(1) Of Coswrety [§§ 484-485] p 590 
(a) In Conve [§ 484] p 290 
(b) By Running of Statute of Limitations [§ 485] p 290 
(2) Of Principal [§ 486] p 291 
(3) Hatension of Time to Principal or to Surety [§ 487] p 291 
(4) Effect of Causing or Participating in Default of Principal [§ 488] p 292 
. Effect of Indemnity from Principal; Reimbursement [§ 489] p 292 
. Effect of Relinquishment or Loss of Security or Funds of Principat [§ 490] p 293 
. Payment [§§ 491-497] p 294 
a. In General [§ 491] p 294 
b. Mode and Sufficiency [§§ 492-493] p 295 
(1) In Generat [§ 492] p 295 
(2) Particular Manner of Payment [§ 493] p 295 
ce. Payment Not within Scope of Sureties’ Undertaking [§ 494] p 295 
d. Voluntary Payment [§§ 495-496] p 296 
(1) In General [§ 495] p 296 
(2) After Debit Barred by Statute of Limitations [§ 496] p 297 
e. Payment by Principal or with Principal’s Funds [§ 497] p 297 
8. Measure of Contribution [§§ 498-505] p 298 
a. In General [§ 498] p 298 
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Bo 


NS ON 


PRINCIPAL AND SURETY [50 C.J.] 11 


b. ce ate: Cosureties’ Bankruptcy, Insolvency, or Absence from Jurisdiction [§ 499 | 
Pp 
e. Cosureties Bound for Different Amounts [§ 500] p 299 
d. When Full Amount Paid Is Recoverable [§: 501] p 300 
e. Basis of Apportionment [§§ 502-505] p 300 
(1) In General [§ 502] p 300 ; 
(2) Payments, Security, and Proceeds of Security from Principal [§ 503] p 300 
(3) Interest [§ 504] p 301 
(4) Costs and Attorney’s Fees [§ 505] p 301 
9. Conclusiveness of Adjudication against Principal or Surety [§ 506] p 302 
F. Summary Remedies [§ 507] p 302 
G. Actions [§§ 508-527] p 304 
‘ 1. Remedy at Law or in Equity [§§ 508-509] p 304 
a. In General [§ 508] p 304 
b. Hxoneration in Equity and Other Relief [§ 509] p 305 
2. Nature and Form of Action [§§ 510-511] p 306 
a. In General [§ 510] p 306 
b. Proceeding on Original Debt or Judgment [§ 511] p 306 
3. Conditions Precedent [§§ 512-514] p 306 
a. In General [§ 512] p 306 
b. Notice and Demand [§ 513] p 307 
C: ah eine against, Insolvency, or Absence from Jurisdiction of, Principal [§ 514] 
p 307 
4. Defenses [§§ 515-518] p 308 
a. In General [§ 515] p 308 
b. Judgment in Favor of Defendant Cosurety [§ 516] p 308 
ce. Payment [§ 517] p 308 
d. Set-Off [§ 518] p 309 
5. Limitations and Laches [§ 519] p 309 
6. Parties [§§ 520-521] p 309 
a. Plaintiff [§ 520] p 309 
b. Defendant [§ 521] p 310 
. Pleadings [§ 522] p 310 
. Issues, Proof, and Variance [§ 523] p 311 
. Hvidence [§§ 524-525] p 311 
a. Presumptions and Burden of Proof [§ 524] p 311 
b. Admissibility and Weight and Sufficiency [§ 525] p 312 
10. Trial [§ 526] p 313 
11. Judgment or Decree [§ 527] p 313 


XI. RIGHTS AND LIABILITIES AS BETWEEN SURETIES AND SUPPLEMENTAL SURETIES 
AND SUCCESSIVE SURETIES IN JUDICIAL PROCEEDINGS [§§ 528-534] p 313 


A. Supplemental Sureties [§§ 528-532] p 313 ; 
1. In General [§ 528] p 313 
2. Who Are Supplemental Sureties [§§ 529-530] p 313 
a. In General [§ 529] p 313 
b. Validity and Effect of Stipulation [§ 530] p 314 
3. Contribution, Reimbursement, and Exoneration [§ 531] p 314 
4. Security or Indemnity [§ 532] p 315 
B. Successive Sureties in Judicial Proceedings [§§ 533-534] p 315 A 


1. In General [§ 533] p 315 
2. Sureties on Supersedeas, Stay, and Appeal Bonds [§ 534] p 315 


XII. SURETY COMPANIES [§§ 535-540] p 316 
. In General [§ 535] p 316 
. Agents [§ 536] p 317 
Premiums [§ 537] p 318 
Reinsurance [§ 538] p 319 
Foreign Companies [§ 539] p 319 
. Justification by Surety Company [§ 540] p 320 
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CROSS REFERENCES 


issi b rincipal or surety see Evidence § 483. Conveyance to surety as constructive assignment for 
Bovetoies of rrety ad witness see Witnesses [40 Cyc creditors see Assignments for Benefit of Creditors 
2286, 2308]. § 97. f ait 
s ty see Contempt § 25. Discharge in bankruptcy of claim: 
Eoataics De aaatleulay mereone or bodies see Agency Against bankrupt as surety see Bankruptcy § 711. 
~ § 313; Attorney and Client §§ 103, 173; Banks and Of surety for bankrupt see Bankruptcy § 712. 
Banking § 239; Corporations §§ 2325, 2786-2794; Ex- Estoppel by recitals in bond see Estoppel §§ 84-86. 
ecutors and Administrators § 490; Guardian and Ward False justification as perjury see Perjury §§ 46, 73. 


§§ 88, 96, 317-319; Husband and Wife §§ 118, 358— Guaranty: 
g i — ; Infants 201; Insane In general see Guaranty 28 C. J. p 881. , 
ene bs sok bide, akaniotpal: ¢ : Insurance see Guaranty Insurance 28 C. J. p 1041. 


Persons §§ 304-314; Municipal Corporations § 2137; 
Partnership § 355; Railroads [33 Cyc 455 et seq]. 
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Indemnity: Surety on bond:—Continued. 
In general see Indemnity SIP Cats Dee Of particular persons:—Continued. 


Against mechanic’s lien see Mechanics’ Liens §§ 437- 
441, 477-499, 

Liability of estate on contract of suretyship by dece- 
dent see Executors and Administrators S$ SS9-S93. 
hiability oft surety for exemplary damages see Dam- 

ages § 287. 

Payment by surety see Bills and Notes $825; Judgment 

§ 1065; Mortgages § S898. 

Preference of corporate debt for which corporate offi- 

cer or stockholder is surety see Corporations § 3083. 

Right of surety to: 
Appeal see Appeal and Error § 516. 
ee ce of bank deposit See Banks and Banking 
355. 

Attack fraudulent conveyance see Fraudulent Con- 
veyances § 127. 

Enforce mechanic's lien see Mechanics’ Liens § 491. 

Plead statute of frauds see Frauds, Statute of § 391. 

Prove claim in bankruptey see Bankruptcy § 354. 

Subrogation of surety see Subrogation [87 Cye 402]! 

Surety for payment of rent see Landlord and Tenant S§ 
1096-1104. 

Surety on bill or note: 

In general see Bills and Notes $$ 114-117, 660, 816, $25. 

Accommodation maker or indorser see Bills and Notes 
$$ 105, 422. 

ao or irregular indorser see Bills and Notes §§ 

21-130. 
Indorser generally see Bills and Notes S$ 73, T4, 568. 
Surety on bond: 

In general see Bonds $§ T-9. 

Appeal bond see Appeal and Error §§ 1184-1210, 1429- 
1432, 3315-8443; Criminal Law $$ 3770-3777; Jus- 
tices of the Peace S§ 447, 676-698. 

Cost bend see Costs S$ 523- , 5638-573. 

Executor’s or administrator's sale bond see Executors 
and Administrators §§ 1570-1572. 

In particular proceedings see Arbitration and Award 
$$ 6S9-T09; Attachment §§ 301-306, 310, 683, 684, 


Clerk see Clerks of Courts §§ 16, 17. 

Constable see Sheriffs and Constables [95 Cye 1510 
et seq, 1899 et seq]. 

Contractor see Building and Construction Contracts 
$§ 195-198; Counties $$ 254, 263: Highways SS 
350-352; Municipal Corporations $§ 2533, 2537, 
2549; Schools and School Districts [35 Cye 959]. 

County officer see Counties §$§ 194-213. 

Court commissioner see Court Commissioners § i4. 

Depositary see Depositaries $$ 55-64. 

Executor or administrator see Bxecutors and Ad- 
ministrators §§ 2535-2542. 

Guardian see Guardian and Ward §$ 96; Imsane Per- 
sons $$ $04—314. 

Inspector see Inspection § 18. 

Insurance agent see Insurance § 153. 

Judge see Judges § 120. 

Letter carrier see Post Office § T2. 

Liquor dealer see Intoxicating Liquors $§ 155, 340. 

Notary see Notaries § 43. 

Officer in general see Officers $$ SSS—449. 

Pension agent see Pensions § 7. 

Poor law officer see Paupers § 23. 

Postmaster see Post Office §$§ 40— 

Receiver see Receivers [34 Cyc 505 = seq]. 

Register of deeds see Registers of deeds [34 Cyc 1023 31. 

School officer see Schools and School Districts [35 
Cye 914 et seq]. 

Sheriff see Sheriffs and Constables [35 Cyc 1899 
et seq]. 

State officer see States [36 

Tax collector see Taxation e 1217 et seq]. 

Town officer see Towns [38 Cyc 631 et seq]. 

Trustee: 

In general see Trusts [39 Cye 2 
In bankruptey see Bankruptcy § 
United a shal see United States Searabals 

[39 Cye 825 
United States officer see United States [39 Cye 716]. 
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951, 952; Bail §§ 27-165, 225-382 passim: Bastards On refunding bond on distribution of decedent's = 
§§ 101, 102, 155-159; CGertiorari §§ 187, 192-197: tate see Executors and Administrators §§ 1424-143 
Detinne §§ 106-113; Executions §§ 315, 543; Forci- To indemnify against mechanics’ liens see Mechanica” 
ble Entry and Detainer § 184; Garnishment S$ 642- hiens §§ 437-441, 477-499. 
666; Injunctions §$§ 519, T71-S03: Landlord and To procure writ of ne exeat see Ne Bxreat §§ 40, 41. 
Tenant S§ 1670, 1671, 1690-1692; Removal of Causes Surety on undertaking: 
[84 Cye 1291 et seq]; Replevin [34 Cyc 1445, 1572 In general see Undertakings [39 Cyc 677 et seq]. 
et seq]; Sequestration [35 Cyc 1401]. For wrongful arrest see Arrest $§ 260, 261. 

Of particular persons: Taking security as affecting statute of limitations on 
Assignee or trustee for creditors see Assignments principal debt see Limitations of Actions §§ 76, 230. 

for Benefit of Creditors §§ 299, 521-531. Usury in contract by principal as discharging surety 

Auctioneer see Auctions and Auctioneers S$ 66-68. see Usury [39 Cye 1075]. 


I. DEFINITIONS 
[By Henry H. Sxytes] 


[§ 1] A. Principal and Surety; Suretyship.: | ing 


of eredit to aid a prineipal who has insufficient 


The relation of principal and surety or surety- | eredit of his own; ’ and is a direct contract to pay 
ship, in its broadest sense, is the relation oceupied | the prineipal’s debt or perform his obligation in ease 
by a person liable for the payment of money or for | of his default,* although the surety’s obligation is 
the performance of an act by another, such liability | aecessorial to that of the principal debtor.* 

being collateral as to such person, and who is liable Contract of suretyship in a broad sense is one 
to suffer loss in the event of the failure of such other whereby one person binds himself to answer for the 
person to pay or perform, but whose liability is ter- | debt, default, or miscarriage of another.* Bnt in a 
minated at once, fully and completely, if such other | narrower legal sense if is a contract whereby one per- 
person does pay or perfotm.? Suretyship is a lend- | son obligates himself, in eonsideration of eredit or 


r 


1. Suretyship as called “aval"” see 
6 C. J. p 8T2. 
2. Lubbock First Nat. Bank vy. Al- 


35 AmR 45]. 


gation contracted by another person, 


Conn.—Bernd v. Lynes, Tl Conn. } either contemporaneously, or previ- 
733, 43 A 189; Bising v. 


Andrews, 66} ously, or subsequently to answer on 


exander, (Tex. Civ. A.) 4 SW (2d) /] Conn. 58, 33 A 585, 50 AmSR 75. the default of the principal.” Russell 
298, 300 [quot Cyc]. Mich.—City Bank, ete, Co. v. At-] v. Failor, 1 Oh. St. 327, 329, 59 AmD 

3. Rollings v. Gunter, 211 Ala. 671, | wood, 197 Mich. 116, 163 NW 941. 631. (2) “A contract by one person to 
101 S 446; Etheridge v. W. T. Raw- Oh.—Russell v. Failor, 1 Oh. St.] be answerable for the payment of 
leigh Co., 29 Ga. A. 698, 116 SE 903. | 327, 329, 59 AmD 631. some debt, or the performance of some 


& MeIntosh-Huntington Co. V. 


National Sales Co. v. Manciet, | act or duty, in case of the failure of 


Reed, 89 Fed. 464, 466; Mahana v. Al- | 83 Or. 34, 162 P 1055, LRAI917D 485. | another person who is himself primar- 


exander, SS Cal. A. 111, 263 P 260;] Tex. 
Etheridge v. W. T. Rawleigh Co., 29} A.) 265 SW 425. 


Durham vy. McDowell, (Civ. | ily responsible “for the payment of 


such debt or the performance of the 


Ga. A. 698, 116 SE 903; Campbell v. | W. Va.—Lutz v. Williams, T9 W.} act or duty.” Roberts v. Hawkins, 70 


Sherman, 151 Pa. T0, 25 A 35, 31 AmSR/ Va. 609, 91 SE 460, L 
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Mich. 566, 571, 38 NW 575. (3) A 


735; Reigart v. White, 52 Pa. 438. Nature and extent of surety’s lia- | contract “that the surety will see that 
{a] Surety lends his credit by bility generally see infra $$ 124-138.) the principal pays or performs.” 


joining in principal debtor's obliga- 6 Bay Shore Lumber Co. v. Don- 


American Bonding Co.v. Pueblo Inv. 


tion so as to render himself directly | ovan, 149 Ala. 232, 42 S 1014; Mobile, | Co. 150 Fed. 1%;~33, 80 CCA 97, 9 


and primarily responsible with the/ etc.. R. Co. v. Nicholas, 98 Ala. 92, 12 
23: State v. Parker, 


principal, and on the same contract) S$ 
without reference to the principals} 1 
solvency. Etheridge v. W. T. Raw-| 2 
leigh Co., 29 Ga. A. 698, 116 SE 903. 42 

5. Ala. — Tennessee - Hermitage America, 63 Ala. 419, 


‘ 

S83; Montgomery v. Hughes, 65 Ala. 

01, 204; Evans v. Keeland, 9 Ala./| himself on behalf of a debtor to a 
2, 46 [quot White v. Life Assoc. of | creditor for the payment of the whole, 
424. 35 AmR/] or a part of what is due from such 


LRANS 557, 10 AnnCas 357. 
72 Ala. 181, {b] Pothier says: “Suretyship is 


a contract, by which a person obliges 


Nat. Bank v. Hagan, 218 Ala. 390, 119 | 45]; Lubbock by oa Nat. Bank v. Al- | debtor, by way of accession to his 
S 4; Mobile, ete.. R. Co. v. Nicholas, | exander, (Tex. Civ. A.) 4 SW (2d) 298, | ebligation.”. Ringgold vy. Newkirk, $ 


98 Ala. 92, 12 S 723; Ewans v. Kee-| 301 [quot Cye]. 


Ark. 96, 108. 


land, 9 Ala. 42, 46 [quot White v. Life | [a] Other definitions.—(1) “A Default of principal as condition 
Assoe. of America, 63 Ala. 419, 424,‘ contract . . . accessary to an obli-! to surety’s liability see infra § 129. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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indulgence or other benefit given to his principal,’ to 
be answerable for the debt or obligation of such 
principal, who is primarily responsible therefor, in 
case of the Jatter’s default, the principal also remain- 
ing liable therefor, and the surety becoming bound 
as the principal or original debtor is bound;* and in 
some jurisdictions this definition, in effect, is given 


_ by statute.® 


Classes. A suretyship is designated as “voluntary” 
where the chief object of the contract is to become a 
surety,’° or as “involuntary,” or by operation of law, 
where the chief object of the contract is to accom- 
plish some other purpose than security, but its effect 
is to make one of the parties secondarily liable for 
a debt or for the performance of an act by another.1} 
A suretyship may be designated as “personal” where 
the surety may be made to respond in damages gen- 
erally for a breach of his contract;}* or as 
where certain specific property can be taken to en- 
force payment of another’s debt, or the performance 
of some duty owing by another and the owner of such 


7. Consideration for suretyship 
contract generally see infra §§ 78-85. 
8. Wature and extent of surety’s 
orp A generally see infra $§ 124- 


9. See statutory provisions. 

[a] In Georgia, under Civ. Code 
(1910) § 3538, the contract of surety- 
ship is that whereby one obligates 
himself to pay the debt of anoth- 
er, in consideration of credit or in- 
dulgence or other benefit given to 
his principal, the principal remaining 
bound therefor. Saxon v. National 
City Bank, 151 SE 501; Buck v. State 
Bank, 104 Ga. 660, 30 SE 872; Loew- 
ppg v. Weil, 33 Ga, A. 760, 127 SE 

3: 

[b] In Louisiana the statute de- 
fines “suretyship” to’ be “an acces- 
sory promise by which a person binds 
himself for another already bound, 
and agrees with the creditor to sat- 
isfy the obligation, if the debtor does 
not.” Rev. Code art 3035 [quot Bayne 
vy. Cusimano, 50 La. Ann. 361, 365, 23 
S 261; Lachman v. Block, 15 S 649]. 
See Ringgold v Newkirk, 3 Ark. 96, 
108 (quoting Louisiana statute). 

10. Duncan v. North Wales, etc., 
Bank, 6 App. Cas. 1. 

Express contract generally see in- 


fra $§ 26-31 
a RY ae wien vy. Jones, 58 Mo, A. 
[a] “There is no distinction be- 


tween a suretyship created with the! 
consent of the creditor and that which ; 


arises by operation of law.” Way 
man v. Jones, 58 Mo. A. 313, 319. 
Implied or quasi contract generally 
see infra $§ 32-36. 
12. Childs Suretyship p 14. 
Nature and validity of surety’s ob- 
7 am generally see infra §§ 124— 
cea Childs Suretyship p 14. See 
generally infra $§ 35, 36. 
14. Cross references: 
“Cautioner”’ in Scotch law as surety 
see 11 ©. J. p44 
Cosurety see infra 88 466, 467. 
Supplemental surety see infra §§ 529, 
530. 


Surety company see infra § 535. 

15. Hall v. Weaver, 34 Fed. 104, 
106, 13 Sawy. 188. 

[a] Other definitions.—(1) “One 
who contracts to answer for the debt, 
default or miscarriage of another”. 
Mobile, etc., R. Co. v. Nicholas, 98 
Ala. 92, 126, 12 S 723; City Bank, 
ete., Co. Vv. Atwood, 197 Mich. 116, 163 
NW 941. (2) “One who is bound for 
a debt of another.” Dibert v. D’ Arcy, 
£48 Mo. 617, 660, 154 SW 1116. (3) 
Every person whose estate is obli- 
gated to answer for the default of 
another. Watriss v. Pierce, 32 N. 
H. 560; Magill v. Brown, 20 Tex. Civ. 
A. 662, 50 SW 143, 642. 
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[§ 
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property, if he would save it, must pay or perform, 
but he is not personally liable in damages.*? 

2| B. Surety.?4 
one who becomes responsible for the debt, default, or 
miscarriage of another.1® 
a “surety” is a person who binds himself for the pay- 
ment of a sum of money, or for the performance of 


In a broad sense a “surety” 


But in a narrower sense 


something else, for another who is already bound for 


$0.18 


“real” 


16. Bouvier L. D. [quot Touhill v. 
Dayton Constr. Co., 12 Pa. Dist. 560]; 
Young v. McFadden, 125 Ind. 254, 255, 
25 NE 284; Nashville Saddlery Co. v. 
Green, 127 Miss. 98, 89 S 816. 

{a] Similar definitions.—(1) “One 
who becomes responsible for the debt, 
default, or miscarriage of another, 
the principal remaining bound there- 
for.” John Church Co. y. tna In- 
demn. Co., 13 Ga. A. 826, 80 SE 1093. 
(2) “One who contracts for the pay- 
ment of a debt in case of the failure 
of another person who is himself prin- 
cipally responsible for it.” Brandt 
Suretyship & G. § 1 [quot Deering v. 
Veal, 78 SW 886, 887, 25 Kyl 1890]. 
(3) “One bound that something shall 
be done, not by himself in the first 
instance, but, by some other, and, in 
case of default by this prime agent, 
that the obligor shall perform the act, 
or compensate for nonperformance.” 
Field v. Harrison, Wythe (Va.) 273, 
281. (4) “A co-obligor or copromisor, 
entering into a contract, with the 
principal jointly, or jointly and sev- 
erally, and at the same time,” Read 
v. Cutts, 7 Me. 186, 189, 22 AmD 184. 
(5) “One bound to pay if [the 
principal] does not.” Rollings  v. 
Gunter, 211 Ala. 671, 672, 101 S 446. 
(6) One who “accedes to the existing 
obligation of another and engages to 
see it performed.” Alter v. Zunts, 27 
La. Ann. 317, 218. (7) “One who en- 
ters into a bond, or recognizance, to 
answer for another’s appearance in 
court; or for his payment of a debt; 
or for the performance of some act.” 
Webster D. [quot Pitkins v. Boyd, 4 
Greene (Iowa) 255, 2591]. 

[b] Other definitions: (1) “A co- 
promisor to answer for and with an- 
other.” City Bank, etc., Co. v. At- 
wood, 197 Mich. 116, 124, 163 NW 941. 
(2) “A coédbligor with and for the 
principal, entering into a contract 
with a third party at the same time 
jointly, or jointly and severally.” 
City Bank, ete., Co. v. Atwood, su- 
pra. (3) A person bound “on the same 
instrument for its payment with an- 
other, who, as between themselves, 
is the principal debtor.” Hammel v. 


Beardsley, 31 Minn. 314, 316, 17 NW 
858. 

17. See statutory provisions. 

[a] In California the statute de- 


fines a surety as “one who at the re- 
quest of another, and for the purpose 
of securing to him a benefit, becomes 
responsible for the performance by 
the latter of some act in favor of a 
third person, or hypothecates prop- 
erty as security therefor.” Civ. Code 
§ 2831 [quot Sather Banking Co. v. 
Arthur R. Briggs Co., 138 Cal. 724, 
729, 72 P 352; Valentine v. Donohoe- 
Kelly Banking Co., 133 Cal. 191, 195, 
65 P 381; O'’Conor v. Morse, 112 Cal. 


the same,*® and 
statutory definitions to this effeet.+7 
also been defined as a person who, being liable to pay 
a debt or perform an obligation, is entitled, if it is 
enforced against him, to be indemnified by some oth- 
er person, who ought himself to have made payment 
or performed before the surety was compelled to do 


[§ 8] ©. Principal.19 
term is used in the law of principal and surety, is 
the person upon whom the primary obligation rests,?° 
and who ordinarily receives the benefit, such as the 
money or property, which it is given to secure,?? or 


in some jurisdictions there are 
A “sutety” has 


The “principal,” as the 


31, 35, 44 P 305, 53 AmSR 155; Lon- 


don, etc., Bank v. Smith, 101 Cal. 415, 
419, 35 P 1027; Josephian v. Lion, 
66 Cal, A. 650, 227 P 204, 208; Thayer 


3raden, 27 Cal. A. 435, 150 P 653 

18. U. S.—Mellette Farmers’ Ele- 
vator Co. v. H. 18 F. (2d) 
420. 

Ala, — Tennessee-Hermitage Nat. 
Bank vy. Hagan, 218 Ala. 390, 119 S 4; 
Bright v. Mack, 197 Ala, 214, 72 S 
33; Chattanooga Fdy., etc., Works v. 
Hembree, 117 Ala. 295, 23 S 38. 

Mich.—McGraw v. Union Trust Co., 
136 Mich. 521, 99 NW 758; Smith v. 
Shelden, 35 Mich. 42. 24 AmR 529. 

Minn. —Casgan v. Maxwell, 39 Minn. 
391, 40 NW 3 Wendlandt v. Sohre, 
37 Minn. 162, 33 NW 700. 

Mo.—Reissaus v. Whites, 128 Mo. A. 
135, 106 SW 603. 

Oh.— Wise v. Miller, 45 Oh. St. 388, 
14 NE 218. 

Or. — Hoffman v. Habighorst, 38 Or. 
261, 63 P 610, 53 LRA 908. 

Tex.—Hall v. Seireretee 6 Pex: Ciga 
A. 110, pa SW 861 


Ww. a.—Johnson v. Young, 20 W. 
Va. 611. 


Poehler Co., 


Brandt Suretyship & G. § 1 [quot 
Deering v. Veal, 78 SW 886, 887, 25 
KyL 1890]. 

19. Changes in relation see infra 
§8 37-39. 
20. Rollings v. Gunter, 211 Ala. 


671, 101 S 446; Ft. Dodge Culvert, etce., 
Co. v. Miller, 200 Iowa 1169, 206 NW 
141; Whitman v. Gaddie, 7 B. Mon. 
(Ky.) 591; Reed v. Continental State 
oan: (Tex. Commn. A.) 2 SW (2d) 

{a] Tlustration.—Where a person 
agrees unconditionally to buy mort- 
gaged cattle and pay off the mortgage 
indebtedness to the mortgagee, he be- 
comes the principal obligor for the 
unpaid balance of the mortgage note, 
and has no right of reimbursement 
against sureties on the mortgage in- 
debtedness. Cauble v. Cauble, (Tex. 
Civ. A.) 283 SW 914. 

{b] All defendants in judgment 
are principals to a surety in a replevin 
bond, although some of the defendants 
are sureties of the other. Whitman v. 
Gaddie, 7 B. Mon. (Ky.) 591. 


21. Ala.—Rollings v. Gunter, 211 
Ala. 671, 101 S 446. 
Iowa.—Ft. Dodge Culvert, etc., Co. 


v. Miller, 20 Iowa 1169, 206 NW 141. 
oe —Ferriday v. Purnell, 2 La. Ann. 


Gordon, 74 Mo. 


Reigart v. White, 52 Pa. 438. 
Va Deiraee v. Hartsook, 83 Va. 
679, 3 SE 289. 
Eng.—Huggard v. Representative 
Church Body, [1916] 1 Ir. 1. 
Ont.—Trerice v. Burkett, 1 Ont. 80. 
[a] Por example, a surety is not 
a principal because the consideration 


ae) 
ie 


Mo. —Schlicker vy. 
ae 


SS 


‘92, 
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obtains such benefit for another.?? 
that one may benefit indirectly by the transaction 
For example, the 
fact that the principal uses the money to pay a debt 
owing by him to the surety does not make the latter 
a principal instead of a surety.** On the other hand, 
although a person apparently undertakes to pay the 
debt of another, if the debt is in fact his own, he is 
none the less a principal, as distinguished from a 
So, also, while the relation of suretyship 


does.not make him a principal.” 


surety.> ° 


{§ 5] In accordance with the rules as to the law 
governing contracts,?° and more particularly bonds,*? 


unless it is shown that the parties 
tract with reference to the law of 


tion,®* the law of the place where a contract of sure- 


for his becoming such was the release 
by the creditor of a mortgage execut- 
ed by the principal. Allen v. Wilker- 
son, 99.Ga. 139, 25 SE 26. 

211 Ala. 


22. Rollings Vv. Gunter, 

671, 101 S 446. 

[al] One may borrow money, know- 

His it to be for another’s benefit, and 

still be the principal due to pay it. 

eee v. Gunter, 211 Ala. 671, 101 
6. : 


23. Ind.—Sponhaur v. Malloy, 21 
Ind. A. 287, 52 NE 245. 
Iowa.—Mockler v. Lohman, 185 


Towa 448, 170 NW 744, 745 [cit Cyc]. 
Ky.—McCandless y. Hadden, 9 B. 
Mon. 186 
eee aoe: v. Baker, 25 Minn. 


Or.—Hughes v. Ladd, 42 Or. 123, 69 
P 548. 

Tex.—Lubbock First Nat. Bank v. 
Alexander, (Civ. A.) 4 SW (2d) 298. 

{a] Illustrations.—(¢1) The fact 

that a note signed by two partners 
is given for goods which are turned 
over to the firm does not make both 
principals, if the property turned over 
is credited to one partner. Strong v. 
Baker, 25 Minn. 442. (2) Where a 
person signs a note with another in 
order that a mortgage held by a bank 
on farm stock of such other might 
be released, so that such other could 
become a tenant on his farm, he isa 
surety and not a principal on the note. 
Lubbock First Nat. Bank v. Alexan- 
der, (Tex. Civ. A.) 4 SW (2d) 298. 
. [b] Wife, by signing her hus- 
band’s note (1) does not become a 
principal. Sponhaur v. Malloy, 21 
Ind, A. 287, 52 NE 245; Mockler v. 
Lohman, 185 Iowa 448, 170 NW 744, 
745 [cit Cyc]. (2) Suretyship of mar- 
ried woman generally, see Husband 
and Wife §§ 358-3594, 585-590. 

24. Harvey v. Osborn, 55 Ind. 535; 
Mackreth v. Walmesley, 51 L. T. Rep. 
aA 19; Shepley v. Hurd, 3 Ont. A. 
549. 

Changing from surety to principal 
generally see infra § 88. 

25. Ala.—Wimberly v. Windham 
104 Ala. 409,/16 S 23, 53 AmSR 70; 
Mobile, akon R. Co. v. Nicholas, 98 Ala. 
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Ind.—Pape v. Randall, 18 Ind. 
53, 47 NE 530. 
Iowa.—Parkinson v. Hoyt, 149 Iowa 
166, 126 NW 771. 
Ballard, 73 


A. 


Nebr.—Gund_ v. 

att 103 NW 309. 
Y.—Wilson v. Hinman, 99 App. 

Div. 41, 90 NYS 746 [rev on other 
grounds 182 N. Y. 408, 75 NE 236, 108 
AmSR 820, 2 LRANS 232]. 

Pa.—Shadley v. Schultz, 20 Pa. Dist. 
643. 

Ss. D.—Lemmon First State Bank 
v. McMahon, 45 S. D. 77, 185 NW 1014. 

Eng.—Way v. Hearn, 11 C. B. N.S. 
774, 103 ECL 774, 142 Reprint 1000. 
oy iy eka v. Keating, 12 Grant 

h. . 


Nebr. 
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The mere fact 


II. WHAT LAW GOVERNS ** 
[By Henry H. Sxyzzs] 


intended to con- 
another jurisdic- 
law of the place 


Person is principal and not 


[a] 
(1) Where he buys 


mere surety: 


goods and signs a note with the seller |. 


in settlement of a lien thereon. Wim- 
berly v. Windham, 104 Ala. 409, 16 S 
23, 538 AmSR 70. (2) Where he signs 
a note with another, to enable such 
other to obtain money to pay a debt 
owing by him to such signer. Lem- 
mon First State Bank v. McMahon, 45 
S. D. 77, 185 NW 1014. (3) Where he 
makes a promise to pay the debt of 
another, having received the money 
from the debtor, or makes the promise 
because he thinks himself in honor 
bound to pay the debt. Ex p. Bentley, 
2 Deac. & C. 578. (4) Where he is the 
grantee of property in fraud of the 
grantor’s creditors. Wilson v. Hin- 
man, 99 App. Div. 41, 90 NYS 746 
{rev on other greunds 182 N. Y. 408, 
75 NE 236, 108 AmSR 820, 2 LRANS 
peel King v. Keating, 12 Grant Ch. 


26. Ala.—Scott v. Myatt, 24 Ala. 
489, 60 AmD 485. 

Mo.—Beers v. Wolf, 116 Mo. 179, 22 
SW 620; Reissaus v. Whites, 128 Mo. 
A. een 106 SW 603. 

N. ‘Y.—Olney v. Van Heusen, 3 
Thomps. & C. 313; Maher v. Willson, 
3 NYS 80 [aff 123) 5N. Y. 665, 25 NE 
954]. 


Or. repo v. Logsdon, 17 Or. 284, 
20 P 4 

on Wright v. Hulme, (Civ. A.) 
147 SW 340. 

Wis.—Academy of Music Co. v. Da- 
vidson; 85 Wis. 129, 55 NW 172. 

Man.—Rex v. Novak, 30 Man. 86, 50 


DomLR 412, [1920] 1 WestWkly 3s: 


See Ogilvie v. McLeod, 11 U. C. C. P. 
(Ont.) 3848. 
[a] BRule applied.—Where, in an 


action on a note brought by a trans- 
feree, a special answer alleges that at 
the time defendant, B, executed the 
note he was a surety for a codefend- 
ant, that it was agreed that the co- 


| Surety’s husband would sign as prin- 


cipal, that at maturity B informed the 
payee in writing that he was only a 
surety and instructed the payee to sue 
thereon, and that the cosurety had 
property which could have been made 
liable, B is not entitled to protection 
as surety but is in legal effect a prin- 
cipal, it not appearing that the payee 
was a party to the agreement of the 
husband to sign as principal. Wright 
v. Hulme, (Tex, Civ, A.) 147 SW 340. 

27. Rollings vi (Gunter, 211 Ala; 
671, 101 S 446. 

Implied suretyship from execution 


of joint obligation see infra § 33. 

28. Childs Suretyship p 3. 

“Creditor” defined generally see 15 
Cedi ae a O8 

“Obligee” defined generally see 46 
Cred p: Sok 

29. Conflict of laws generally see 
Conflict of Laws 12 C. J. p 427. 

30. See Contracts §§ 19-— =42. 

31. See Bonds § 3. 


[§§ 3-5) 


may exist between the principal and surety, if the 
surety contracts as a principal with the creditor, he 
may be held as such.?® 

Joint principals. 
row money for the benefit of both or either, they may 
all be principal obligors.?? 

[§ 4] D. Creditor or Obligee. 
“obligee,” as used in the law of principal and surety, 
is the person who can enforce payment or perform- 
ance by the principal or surety.*§ 


Where two or more jointly bor- 


The “creditor” or 


tyship is made and to be performed, which is in force 
at the time of the making of the contract,** governs 
in respect of the validity of the contract,** and as to 
the rghts?® and lability of the sutrety.%° 


The 
of contract governs, although it is 


32. Fisk Rubber Co. v. Muller, 42 
App. (D. C.) 49; Long v. Templeman, 
24 La. Ann. 564; Frierson v. Williams, 
57 Miss. 451. 

383. Wells v. Maryland Fidelity, 


Mar- 


etc., Co., 146 La. 169,'83 S 448; Do- 
34. Ind.—Garrigue v. Kellar, 164 
Iowa.—Nichols, etce., Vv. 

man, 169 N. Y. 538, 62 NE 672, 88 
Va. 523. 

35. Long v. Templeman, 24 La. 
[a] Contribution.—The courts of 
arising under contracts of suretyship 
cordance with the law of that state 
assumption that it is the same as that 
36. U. S—uU. S. Fidelity, ete.; Co. 
Ala. 

60 

42 Besa 49, 

Templeman, 24 La. Ann. 564; Baeon 


byns v. McGovern, 15 Mo. 662; Pritch- 
Ind. 676, 74 NE 523, 108 AmSR 324, 
shall, 108 Iowa 518, 79 NW 282. 
AmSR 614, 57 LRA 513. 
11 W. 

Can.—Black v. Reg., 
Ann. 564; Tenant v. Tenant, 110 Pa. 
one state will determine the rights 
and indorsement entered into and to 
as brought to their knowledge, or, in 
of the local state. Fox v. Corry, 149 
v. Vermont Marble Co., 16 F. (2d) 

AmD 498. 

La.—Laechman vy. Block, 47 La. Ann. 
v. Dahlgreen, 7 La. Ann. 599. 


ard v. Mitchell, 139 N. C. 54, 51 SE 783. 
69 LRA 870. 
Co. 
N. Y.—Union Nat. Bank v. Chap- 
W. Va.—Pugh v. Cameron, 
29) CanwiSaG. 
693. 
478, 1 A 532. 
of parties as respects contribution 
be executed in another state, in ac- 
default of such knowledge, upon the 
La, 445, 89 S 410. 
83. 
Walker v. Forbes, 25 Ala. 139, 
D. C.—Fisk Rubber Co. v. Muller, 
505, 17 S 153, 28 LRA 255; Long v. 
Mass.—Barker v. U. S._ Fidelity, 


ete., Co., 228 Mass. 421, 117 NE 894. 
N. H.—Howard v. Fletcher, 59° ENS 
es Ree WES 
N, Y.—Union Nat..Bank v. Chap- 
man, /169\«.N.) ¥.) 583) 1627 NE V67 29 ee 


AmSR 614, 57 LRA 513. 
S. C.—State’ Agricultural, etc., Soc. 
Vv. Taylor, 104 S. C/167,-88) Ske 72 
Man. —Scandinavian American Nat. 
Bank v. Kneeland, 24 Man. 168, 16 
DomLR 565, 27 WestLR 346, 6 West 
Wkly 222 [allowing app 12 DomLR 


sR 24 WestLR 587, 4 WestWkly 
[a] Illustration.—A contract of 


suretyship contained in an agreement 
whereby the principal obligor was ap- 
pointed an agent in the District of 
Columbia to sell goods on consign~ 
ment for the obligee, a nonresident 
corporation, is governed by the law: 
of the District in the absence of any 
circumstance to show that it was 
made with reference to the law of 
any other jurisdiction. Fisk Rubber 
Co. v. Muller, 42 App. (D. GC.) 49. 


a ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 5-6] 


signed by the surety?’ or obligee in another jurisdic- 
tion;** or the surety is a nonresident, temporarily 
within the jurisdiction when the contract is made ;3° 
and although the instrument is designed to obtain 
credit in another jurisdiction, the law of which dif- 


fers on the subject of suretyship.?° 
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Discharge.*? 


[50, C. Jey 


Where a surety pleads a discharge 
as a defense to an action to enforce the obligation, 
whether the surety has been discharged by any act of 
the creditor is to be determined by the laws of the 
state where the action is brought.*? 


Ill. CREATION AND EXISTENCE OF RELATION 


[§ 6] A. In General.43 


epee Pugh v. Cameron, 11 W. Va. 
fa] Illustration.—Where a single 
bill is executed by the principal in 


Ohio, and is to be paid there, it is an 
Ohio contract and valid there, al- 
though the surety signs it in Virginia. 
Pugh v. Cameron, 11 W: Va. 523. 

38. Fisk Rubber Co. v. Muller, 42 
App. (D. C.) 49. 

[a] That obligee signed in the 
state where it had its principal place 
of business does not affect the rule. 
eae Co. v. Muller, 42 App. (D. 

39. Nichols, etc., Co. v. Marshall, 
108 Iowa 518, 79 NW 282. 

[a] Thus a contract of suretyship 
by a married woman domiciled in 
Towa, made while temporarily in In- 
diana, cannot be enforced in Iowa, 
where, under the laws of Indiana, 
such a contract is void. Nichols, ete., 
a v. Marshall, 108 Iowa 518, 79 NW 

40. Lachman v. Block, 47 La. Ann. 
$05, 17_S 153, 23 LRA: 255. 

41. Discharge of surety generally 
see infra §§ 150-319. 


tae Toomer vy. Dickerson, 37 Ga. 
8. 
[a] Rule applies in action brought 


in one state on contract made in an- 
other state. Toomer v. Dickerson, 37 
Ga. 428. 

43. Cross references: 

Agreement to become surety see in- 

fra. §§ 29, 30. 

Evidence of relation see infra §§ 111-— 

P15. 

Obligation constituting parties co- 

sureties see infra §§ 466, 467. 

44, Durham y. McDowell, (Tex. 
Civ. A.) 265 SW 425, 426. 

[a] Conditions held not impossi- 
ble.—Kabler v. Spencer, 114 Va. 589, 
77 SE 504. 

45. Express contract in general see 
infra §§ 26-31. 

46. Implied or quasi contracts gen- 
erally see infra §§ 32-36. 

47. Cal.—Mahana v. Alexander, 88 
Cal. A. 111, 263 P 260; Townsend v. 
Sullivan, 3 Cal. A. 115, 84 P 435. 

Ga.—Christian v. Wood, 36 Ga. A. 
707, 137 SE 852. 

Ill.—Home Nat. Bank v. Waterman, 


134 Ill. 461, 29 NE 503 [aff 30 Ill. 
A. 535]; Baird v. School Trustees, 
106 Ill. 657. 


Ind.—Trinkle v. Ladoga Bldg. Loan 
Fund, etc., Assoc., 65 Ind, A. 415, 117 
NE 542: Crumrine v. Crumrine, 14 
Ind. A. 641, 43 NE 322. 

La.—Robinson v. Freret, 9 La. Ann. 
303; Adle v. Metoyer, 1 La. Ann. 
254. 

Md.—Savage Mfg. Co. v. Worthing- 
ton, 1 Gill 284. 

' -N. Y.—Dibble v. Richardson, 171 N. 
Y. 131, 68 NE 829. 

Or.—Hughes v. Ladd, 42 Or. 123, 
69 P 548; Hoffman v. Habighorst, 38 
Or. 261, 63 P 610, 53 LRA 908. 

S. C,-—State Bank v. Rose, 20 S. C. 


| | The relation of surety- 
ship arises from an agreement between the parties,#4 
either express*® or implied,#* whereby one person 
becomes liable for another’s debt or duty, in which 
such person has not a direct personal interest, and 
from which he does not receive a benefit.47 
lation is fixed by the arrangement and equities be- 
tween the debtors or obligors,#8 and may be known to 
the ereditor or obligee, or be wholly unknown to 


[By Henry H. Sxyies] 


him.#9 


The re- Distinctions. 


Eq. 257. . 

S. D.—Bailey Loan Co. v. Seward, 9 
S. D. 326, 69 NW 58. 

Tex.—Tabet v. Powell, 39 Tex. Civ. 
A. 465, 88 SW 273; Devine v. U. S. 
Mortgage Co., (Civ. A.) 48 SW 585. 

Va.—Sherman v. Shaver, 75 Va. 1. 

Wash.—Washington Mill Co. v. 
Sprague Lumber Co., 19 Wash. 165, 52 
Pe d0G6h. 

Bank v. 


Eng.—Imperial London, 


ete.) Docks. Co,, 5) Ch... D..195; “Other 
v. Iveson, 3 Drew. 177, 61 Reprint 
870; McKee v. Morris, 7'°*Jur. 387; 


Robinson v. Gee, 1 Ves. 251, 27 Re- 
print 1013. 
fe S.—Fane v. Bancroft, 30 N. S. 

[a] Illustrations.——(1) A person 
who pledges his property in substitu- 
tion of other pledged property given 
to secure a debt owing by another 
is none the less a surety. Reed v. 
Gramb,-22 Tl j--A., 34: (2) A person 
who secures a loan for another, and 
executes a note and hypothecates his 
property as security for the repay- 
ment of the debt, becomes a-surety 
for such other. Josephian v. Lion, 
66 Cal. A. 650, 227 P 204. (38) A cred- 
itor suing on a note received from 
his debtor as collateral does not be- 
come a surety for the maker. Cardin 
v. Jones, 23 Ga. 175. (4) Where a re- 
plevin suit is successfully prosecuted 
by a third party against the purchas- 
er of property, and, on his agreeing 
to refrain from suing his vendor, the 
vendor and another execute to him an 
indemnity agreement, such other is 
a surety. Bower v. Jones, 26 S. D. 
414, 128 NW 470. (5) A verbal prom- 
ise of B to see that a bill for goods 
sold to A will be paid is a suretyship 
obligation of B, and not a principal 
obligation. Christian v. Wood, 36 Ga. 
A. 707, 137 SE. 852. 

[b] Contracts not suretyship.— 
(1) An agreement by an equitable 
owner of land with a subcontractor 
to make property available to the 
subcontractor by conveyance or mort- 
gage, if the contractor should fail to 
pay his bill, does not make the own- 
er a surety, since it does not make 
him answerable for the debt of the 
contractor, but binds him to perform 
one of the alternatives. Megraw v. 
Hamilton Trust Co., 252 Pa. 425, 97 
A. 581. (2) Where defendants and M 
contracted for the purchase of lots, 
and by arrangement between them 
title was taken in the name of M, 
who gave his individual bonds for the 
deferred payments, and executed to 
defendants an instrument declaring 
their interests in the property, M was 
not surety for defendants for payment 
of the purchase money; so that the 
vendors had no remedy against them 
based on such a relation. Downing 
v. Robinson, 109 Md. 35, 71 A 129. 
(3) Where an agent for a known prin- 
cipal overdraws an account in his 
own name and the bank thereafter 


» If it is unknown to him, his rights are in no 
manner affected by it;°° but if he knows that one 
party is surety merely, he must, in any subsequent 
action he may take regarding the debt or obligation, 
respect the surety’s equities.*+ 

Suretyship has been already distin- 
guished in this work from various other relations ;°? 
and where the terms of the contract are ambiguous or 
the facts are such as to throw doubt on the nature of 


accepts the principal’s notes without 
releasing the agent, the contracts are 
separate and no relation of suretyship 
between the two is created, imposing 
any duties on the bank in transac- 
tions with them. Lutz v. Williams, 
79 W. Va. 609, 91 SE. 460, LRA1918A 
76. (4) A stipulation, in a contract 
of plaintiff for furnishing prizes and 
a voting outfit to defendant mer- 
chants, that if their business is not 
of a certain amount for the year it 
will pay them the deficiency, is not 
a contract of “suretyship,”’ since the 
obligation is not secondary and suc- 
cessive, as distinguished from a lia- 


bility which is joint and equal. Na- 
tional Sales Co. v. Manciet, 83 Or. 
34,162 P 1055, LRAI917D 485. ) (5) 


Where a person at the request of 
another accepts a bill on the promise 
of the latter that he would share any - 
loss or liability, the parties do not 
stand in the position of principal and 
surety. Way v. Hearn,/ 11 “CBs Ni 
S. 774, 103 ECL 774, 142 Reprint 1000. 
(6) A person who, on consulting a 
doctor with his sister who is ill, tells 
the doctor that “he will see her 
through” incurs a direct liability on 
his part to pay the doctor’s account, 
where, aS a result of the words used, 
credit is given to such party, and an 
account is opened in the doctor’s 
books in his name. McArthur v. Ban- 
man, 16 Sask. L. 61, 70 DomLR §81, 
[1922] 3 WestWkly 552. 

48. Ala. — Tennessee - Hermitage 
Nat. Bank v. Hagan, 218 Ala. 390, 119 
S 4; Bright v. Mack, 197 Ala. 214, 72 
S 433. 


Ga.—McKibben v. Macon Fourth 
Nat. Bank, 32 Ga. A. 222, 122 SH 891. 

Ind.—Lackey v. Boruff, 152 Ind. 
371, 53 NE 412. 

Mich.—Smith v. Shelden, 35 Mich. 
42, 24 AmR 529. 

Minn.—Seibert v. Quesnel, 65 Minn. 
107, 67 NW 803, 60 AmSR 441. 

S. D.—Heinrich v. Magee, 52 S. D. 
371, 217 NW 631, 6384 [cit Cyc]. 

W. Va.—Johnson v. Young, 20 W. 
Va. 614. 

49. Tennessee - Hermitage Nat. 
Bank v. Hagan, 218 Ala. 390, 119 S 4; 
Bright v. Mack, 197 Ala. 214, 72 S 
433; Smith v. Shelden, 35 Mich. 42, 
24 AmR 529; Heinrich v. Magee, 52 S. 
DI 371, F217 NOW- 631, (634 [cit ‘Cy-e}]|; 
Johnson v. Young, 20 W. Va. 614. 

Notice to creditor generally see in- 
fra §§ 24, 25. 

50. Bright v. Mack, 197 Ala. 214, 
72 S 433; Smith v. Shelden, 35 Mich. 
42, 24 AmR 529. 

Remedies of creditor or obligee see 
infra §§ 320-373. 

51. See infra § 25. 

52. Suretyship distinguished from: 
Accommodation paper see Bills and 

Notes § 400. 

Guaranty see Guaranty §§ 4-7. 
Indemnity see Indemnity § 6. 
Indorsement see Bills and Notes §§ 

558, 563. 
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the relation it becomes a matter of construction®? to 
determine from the intention of the parties as 
evinced by the contract or surrounding circumstances 
whether the contract is one of suretyship or of an- 


other character.°# 
[§ 7] B. Necessity, 
Principal’s 


Nature, 


itor or obligee.°8 


53. Construction of suretyship 
contract generally see infra §§ 131-— 
1365; 

54. 

[a] c 
creditor.—Dunlap v. Willett, 
C. 317%, 69 SH 222. 

[b] Suretyship and not subscrip- 
tion.—(1) Foster County v. Morris, 
29 N. D. 1,149 NW 561. (2) Subscrip- 
tion generally see Subscriptions [37 
Cyc 481]. 

[c] Insurer of debt is a surety. 
McClain v. Georgian Co., Ga. A. 
648, 87 SE 1090. 

{d] Insurance and not suretyship. 
—A bond executed to indemnify an 
obligee against loss from failure of 
the principal in the bond to perform 
the conditions of a building contract, 
which bond provides that the obligor 
shall be notified of any breach of the 
contract or of any act on the part of 
the principal which might involve loss 
to the obligor immediately after the 
knowledge thereof to the _ obligee, 
while in form resembling a contract 
of suretyship, is in effect a contract 
of insurance. Hormel v. American 
Bonding Co., 112 Minn. 288, 128 NW 
12, 33 LRANS 513. 

{e] In Pennsylvania (1) under 
MetuT uly 249s CP ei. pe IL)\s St 
(1920) §§ 20359-20361 in order to 
avoid the liability of suretyship, any 
written agreement to answer for the 
default of another must contain, in 
substance, the words: “This is not 
intended to be a contract of surety- 
Ship.) Bassick-:Co. v. Bright, .8 Pa. 
Dist. & Co. 45. (2) A contract created 
by indorsement guaranteeing payment 
of a note operates as one of surety- 
ship, in the absence of a contrary 
statement, so that the indorser’s lia- 
bility is a primary one, unless such 
liability is negatived in some other 


See cases infra this note. 
Suretyship and not debtor ant 
153 : 


way. Bloomfield Trust Co. v. Tro- 
janowski, 147 A 847. 
55;  Gonn.—Bernd v7 Bynes; TL 


Cone We; 45 -anLs89. 

Kan.—Gordon v. Russell, 
537, 158 P 661. 

Mo.—Losee v. Crawford, (A.) 5 
(2d) 105. 

Oh.—Russell v. Failor, 1 Oh. St. 327, 
59 AmD 631. 

Okl.—Tulsa First Nat. Bank v. Box- 
ley, 129 Okl. 159, 264 P 184. 

Eng.—Lakeman v. Mountstephen, 
Tye Cbd R76 ORC, 285; 

Sask.—MacDonald-Crawford, 
v. Burns, 18 Sask. L. 4038, [1924] 2 
DomLR 977, [1924] 2 WestWkly 413 
[aff 17 Sask. L. 586, [1923] 4 DomLR 
885, [1923] 3 WestWkly 1103]. 

56. Conn.—Hising v. Andrews, 66 
Gonn. 58, 33 A 585, 50 AmSR 75. 

Ga.—Patterson v. Gibson, 81 Ga. 
802, 10 SE 9, 12 AmSR 356; Southern 


98 Kan. 
SW 


States L. Ins. Co. v. Statham, 4 Ga. 
A. 482, 61 SE 886. 
Ind.—Thornburg v. Allman, 8 Ind. 


A. 531, 35 NE 1110. 


Mass.—Burdett v. Walsh, 235 Mass. 


and Validity of 
Obligation—1. Necessity. 
to the relation of suretyship that there be a principal 
debtor or obligor,®® and a valid and subsisting debt 
or obligation for which the principal is responsible.°*® 

[§ 8] 2. Nature and Validity®’—a. In General. 
The obligation of the principal, for the payment or 
performance of which the surety undertakes to make 
himself collaterally liable, must be a valid and bind- 
ing obligation as between the principal and the cred- 
If it is invalid the surety, as a 
general rule, will not be bound,®® especially where he 


Ltd. 


PRINCIPAL AND SURETY 


[§§ 6-10 


had no knowledge of its invalidity at the time he be- 
came surety,°° and even though he believes it to be 
valid;®! but under some circumstances the surety 
may be held liable on an obligation which is not en- 


forceable against the principal.°®” 


It is essential 


153, 126 NE 374. : 

Oh.—Russell v. Failor, 1 Oh. St. 327, 
59 AmD 631. 

Wash.—State v. Oakley, 129 Wash. 
553, 225 P 4256. 

W. Va.—Bolyard v. Bolyard, 79 W. 
Va. 554, 91 SE 529, LRA1917D 440. 

Sask.—MacDonald-Crawford, Ltd. 
v. Burns, 18 Sask. L. 403, [1924] 2 
DomLR 977, [1924] 2 WestWkly 413. 

And see cases infra note 59. 

[a] “It is of the essence of the 
contract, that there be a subsisting 
valid obligation of a principal debt. 
Without a principal, there can be no 
accessory, and by the extinction of 
the former, the latter becomes ex- 
tinct.” Russell v. Failor, 1 Oh. St. 
327, 329, 59 AmD 681. 

[b] Dividends to be earned.—(1) 
A personal warranty by a third per- 
son that dividends will be earned and 
paid by a corporation is not a con- 
tract of suretyship. Hornor v. Mc- 
Donald, 52: lay Ann.-396,*> 27-'S> 91s 
Minor v. Hart, 52 La. Ann. 395, 27S 
99; Roder v.. Hart, 52 La. Ann. 205; 
27 S 238; Green v. Hart, 52 La. Ann. 
213, 26 S 862. (2) Guaranty of divi- 
dends see Corporations §§ 569, 2793. 

57. Defenses available to surety 
see infra § 329. 

Usury in contract by principal as 
iain to surety see Usury [39 Cyc 

od. 

58. Tulsa First Nat. Bank v. Box- 
ley, 129 Okl. 159, 264 P 184. And see 
cases infra notes 59, 60. 

[a] Contract becoming enforcea- 
ble.-—Where sureties bound them- 
selves to pay any sum not exceeding 
a certain amount for beer sold to the 
principal and for which he failed to 
pay, the sureties were liable for beer 
sold for which he did not pay, al- 
though the executory contract be- 
tween the principal and brewer was 
indefinite, in that it did not definitely 
fix the time it was to run or state the 
quantity of beer sold. Terry v. Tex- 
as Brewing Co., 61 Tex. Civ. A. 505, 
130 SW 184. 

59. U. S.—Hutchinson v. Kansas 
Pienditade Coi,*239 Fed. 6595152 Cex 

Ark.—Smith v. Carder, 33 Ark. 

Cal.—Mill Valley v. National Sure- 
ty Co., 41 Cal. A. 540, 182 P 459. 

Ga.—National Surety Co. v. Atlan- 
ta, 151 Ga. 123, 106 SH 179 [rev 24 
Ga. A. 732; 102 SH 175, and op. of 
Sup. Ct. conformed to 26 Ga, A. 366, 
106 SE 318]. 

La.---Carroll v. Hamilton, 30 La. 
Ann. 520; Levy v. Wise, 15 La. Ann. 
38; Bradford v. Skillman, 6 Mart. N. 
Ss. 123. 

Mass.—Canton Sav. Inst. 
phy,-156 Mass. 305, 31 NE 285. 
N. C.—Grier v. Hill, OLMNG (Ce ou. 
Pa.—Cooney v. Biggerstaff, 4 Pa. 

Cas. 200, 7 A 156. 

Tenn.—Hicks v. Randolph, 3 Baxt. 
352, 27 AmR 760. 

Tex.—Trammell v. Swan, 25 Tex. 


709. 


v. Mur- 


[§ 9] b. Requirements of Statute.°* 
that the bond or obligation of the principal is not in 
the form required by law will not affect the liability 
of the surety** or constitute a defense in an action 
against him for a breach thereof,®® unless such fail- 
ure to comply with the statutory requirements actu- 
ally invalidates the obligation of the principal.®® 

[§ 10] c. Incapacity or Disqualification of Princi- 
pal.*7 The general rule that a contract void as to the 
principal is also void as to the surety®® does not apply 
where a person sui generis becomes surety for a per- 
son incapable of contracting.®® In such eases, in the 


The fact 


473; Edwards County v. Jennings, 
(Civ. A.) 33 SW 585. 

Wash.—State v. Oakley, 129 Wash. 
553, 225° P 425. 

[a] Illustration.—Where a _ con- 
tract with a city for the sale of coal is 
not binding on the seller because the 
contract is lacking in mutuality, the 
bond given to secure performance by 
the seller is not enforceable against 
the surety. National Surety Co. v. 
Atlanta, 151 Ga. 123, 106 SE 179 [rev 
24 Ga. A. 732, 102 SE 175, and op. of 
Sup. Ct. conformed to 26 Ga. A. 366, 
106 SE 318]. 

60. Doughty v. Savage, 28 Conn. 
146; Patterson v. Gibson, 81 Ga. 802, 
10 SE 9, 12 AmSR 356; William Hes- 
ter Marble Co. v. Walton, 22 Ga. A. 
433, 96 SE 269. 

{a] TIllustration.—Where a com- 
position agreement contains a condi- 
tion that it shall not be binding un- 
less signed by all of the creditors, and 
composition notes are delivered, in- 
dorsed by a surety, but the agreement 
is not signed by all the creditors, 
which fact was not known by the 
Surety at the time he indorsed the 
notes, he may set up his defense, the 
noncompliance with the condition, im 
a suit brought upon the notes, as in- 
dorsed by him. Doughty v. Savage, 
28 Conn. 146. 

Ignorance of duress see infra § 11. 

Ignorance of illegality see infra § 


14. 
61. Evans v. Huey, 18. C. L. 13. 
62. See infra §§ 10-15. 
63. Statutory requirements as to 


contract of surety see infra §§ 381, 


Une 

64. Chadwick v. U. S., 3 Fed. 750; 
Seotten v. State, 51 Ind. 52; State v. 
Wiley, 15 Iowa 155; Morris Canal, 
ete., Co. v, Wan Vorst, 21 N: J. Li. 100. 
And see cases infra note 65. 

65. Stephens v. Crawford, 3 Ga. 
499; Riggs v. Miller, 34 Nebr. 666, 
52 NW 567; Kopplekom v. Huffman, 
12 Nebr. 95, 10 NW 577; Skellinger 
v. Yendes, 12 Wend. (N. Y:) 306; 
Governor v. Witherspoon, 10 N. GC 
atk Henderson v. Matlock, 9 N. & 
366. 

[a] Tllustration.—The fact that a 
bond is given for a larger penalty than 
is prescribed by statute does not aft- 
fect the liability of the sureties for 
a breach ‘thereof. Henderson v. Mat- 
lock, 9 N. C. 366. 

Defenses of surety generaily see in- 
fra §§ 328-335. 

66. Bradford v. Skillman, 6 Mart. 
N. S. (La.) 123; Cooney v. Biggerstaff, 
4 Pa. Cas. 200, 7 A156. 

Validity of statutory bonds in gen- 
eral see Bonds §§ 38-43. 

67. Cross references: 

Incapacity of surety see infra § 109. 

gop pel of surety see infra §§ 116— 

Ultra vires contracts see infra § 16. 
68. See supra § 8. 
69. Caldwell  v. 


Ruddy;o72) ida: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 10-11] 


absence of fraud, the surety is bound, although the 
contraet is not enforceable against the principal by 
reason of his lack of capacity or qualification to enter 
Accordingly a surety for an infant prin- 
cipal is bound,’? unless the infant principal disaf- 
firms his contraet on attaining majority ;72 
in such a case the surety remains liable if the cred- 
itor is not placed in statu quo by a return of the con- 
So, also, a surety is liable, although the 
contract 1s invalid as to the principal because a mar- 


into-it."° 


sideration.*? 


(Hasb.) 1, 1 P 339; Hicks v. Randolph, 
oe paxt.  (Lenn.) 5352 27) AmR 760: 
Mitchell v. Zurn, (Tex. Commn. A.) 
221 SW 954, 955 [rev (Civ. A.) 196 SW 
544, and cit Cyc]. And see cases in- 
fra notes 70-75. 

[a] Reasons for rule.—(1) “The 
incapacity of the principal party 
promising to make a legal contract 
is one of the contingencies on the 
part of the principal against which 
the surety assures the promisee.” 
Mitchell v. Zurn, (Tex. Commn. A.) 
22). SW, 954, 955. C2). =F As SURELY: 
4 . . of a promissory note is deemed 
in law to contract that the principal 
maker of the note was in every way 
competent to contract in the manner 
he has.” Caldwell v. Ruddy, 2 Ida. 
CHasbpndiaet il. 339. 

70. Ark.—Stillwell v. Bertrand, 22 
ATH SilD: 

Ind.—Davis v. Statts, 43 Ind. 103, 
13 AmR 3882. 


Iowa.—Jones v. Crosthwaite, 17 
Iowa 393. 

Kan.—Smith v. Easter, 101 Kan. 
245, 166 P 510. 


hs Oe AAT neg v. Robinson, 11 Bush 
4, 
La.—Satterfield v. Compton, 6 Rob. 


120; Johnson v. Marshall, 4 Rob. 157; 
' Fort v. Cortes, 14 La. 180; Baldwin 
Ve. Gordon, 12 Mart. 378; Kirk~v: 


Reusch, 8 La. A. (Orleans) 128. 

Mass.—Winn v. Sanford, 145 Mass. 
302, 14 NE 119, 1 AmSR 461. 

Miss.—Whitworth v. Carter, 43 
Miss. 61. 

Mo.—Lionberger v. Krieger, 88 Mo. 
160 [aff 13 Mo. A. 313]. 

Nebr.—Gates v. Tebbetts, 83 Nebr. 
573, 119 NW 1120, 20 LRANS 1000, 
17 AnnCas 11838. 

Pa.—Wiggins’s App., 100 Pa. 155. 

S) C:—Smyley v.. Head, 31 S. C. L: 
590, 45 AmD 750. 

Tenn.—Hicks v. Randolph, 3 Baxt. 
352, 27 AmR 760. 

Tex.—Mitchell v. Hydraulic Bldg. 
Stone Co., 61 Tex. Civ. A. 131, 129 SW 
148. 

Vt.—Lyndon v. Miller, 36 Vt. 329; 
St.. Albans Bank vy. Dillon, 30 Vt. 122, 
73 AmD 295. 

-Va.—Kyger v. Sipe, 89 Va. 507, 16 
SE 627. 

W. Va.—Bolyard v. Bolyard, 79 W. 
Va. 554, 91 SE 529, LRA1917D 440; 
Burner v. Nutter, 77 W. Va. 256, 87 SE 
359. 

Ont.—Waterous Engine Works Co. 

-y. Livingstone, 7 Ont. L. 740, 3 OntWR 
670, 24 CanLTOccNotes 338. 

71. Ind.—Cox v. Harwood Auto- 
motive Co., (A.) 163 NE 926; McKee 
v. Harwood Automotive Co., (A.) 162 


NE 62. 
Mo.—Moore v. Leach, (A.) 14 SW 
Nebr. 


CZ )ei2 Ue 
Nebr.—Gates v. Tebbetts, 83 

573, 119 NW 1120, 20 LRANS 1000, 

17 AnnCas 1183. : 
Pa.—Fritz v: Moyer, 10 Pa. Dist: 

763; Romig v. Hinkle, 7 Pa. Co. 145. 
R. I.—Goodell v. Bates, 14 R. I. 65. 


Tenn.—Hicks v. Randolph, 3 Baxt. 
352, 27 AmR 760. 
Tex.——Mitchell v. Zurn, (Commn. 


ny 221 SW 954 [rev (Civ. ‘A.) 196 SW 
544], 


{a] Minority as defense can be 
pleaded by the principal alone, and 
does not relieve his surety. Fritz v. 
Moyer, 10 Pa. Dist. 763. 
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PRINCIPAL AND SURETY 


but even 


[b] Obligors on replevin bond can- 
not avoid it on the ground that one 
of the principals is an infant. Good- 
ell v. Bates, 14 R. I. 65. 

Contract of suretyship by infant 
generally see Infants § 201. 

72. Keokuk County State Bank vy. 
Hall, 106 Iowa 540, 76 NW 832; Ba- 


ker v. Kennett, 54 Mo. 82; Fritz v. 
Moyer, 10 Pa. Dist. 7638. 
[a] Failure of consideration.— 


Where an infant disaffirms the con- 
tract and returns the consideration, 
there is a failure of consideration for 
infant’s note as to sureties thereon. 
eee v. Leach, (Mo. A.) 14 SW (2d) 


73. Kyger v. Sipe, 89 Va. 507, 16 
SE 627. 
[a] Thus the fact that the princi- 


pal in a bond given for the purchase 
price of property was at the time of 
executing the same an infant, and 
afterward disaffirmed the contract, 
does not relieve the surety on the 
bond from liability for the deficiency 
if the property has been sold and the 
proceeds applied to the debt. Kyger 
v. Sipe, 89 Va. 507, 16 SE 627. 

74. Ark.—Stillwell v. Bertrand, 22 
Ark. 375. 

Fla.—Cozine v. Randolph, 71 Fla. 
6037 2NS LL. 

Ind.—Davis vy. Statts, 43 Ind. 103, 
13 AmR 382. : 

Ky.—Warren v. Louisville Leaf 
Tobacco Exch., 55 SW 912. 

Mass.—Winn v. Sanford, 145 Mass. 
302, 14 NE 119, 1 AmSR 461. , 

Miss.—McGavock v. Whitfield, 45 


Miss. 452; Foxworth v. Bullock, 44 
Miss. 457; Whitworth v. Carter, 43 
Miss. 61. 


Mo.—Weed Sewing Mach. Co. v. 
Maxwell, 63 Mo. 486. 

Mont.—McCormick v. Hubbell, 4 
Mont. 87, 5 P 314. 

Nebr.—Gates v. Tebbetts, 83 Nebr. 
573, 119 NW 1120, 20 LRANS 1000, 
17 AnnCas 1183. 

N. J.—Wagoner v. Watts, 44 N. J. 


Li, 226; ; 

N. Y.—Kimball v. Newell, 7 Hill 
116. 

Pa.—Wiggins’ App., 100 Pa. 155. 

Ss. C.—f 
590, 45 AmD 750. 

Tenn.—Willingham v. Leake, 7 
Baxt. 453; Hicks v. Randolph, 3 Baxt. 
352, 27 AmR 760. . 

Tex.—Mitchell v. Zurn, (Commn. 


A.) 221 SW 954 [rev (Civ. A.) 196 SW 
544]; Tygart v. Hulshizer, (Civ. A.) 
234 SW 1116. 

Vt.—St. Albans Bank v. Dillon, ‘30 
Vit. 122,73 AmD: 295. 

W. Va.—Bolyard v. Bolyard, 79 W. 


Va. 554, 91 SE 529, LRA1917D 440. 

[a] Tllustration.—Where a_ wife 
with her husband and others signs a 
note and pledges her separate estate, 
the fact of coverture, and that she 
could not be held personally liable on 
the debt, does not release the other 
signers of the note from personal lia- 
bility, and it is not error to render 
judgment against the latter person- 
ally and against the property of the 
wife in rem, even though those sign- 
ing with the wife sign only as sure- 
ties. Tygart v. Hulshizer, (Tex. Civ. 
A.) 234 SW 1116. 

Contract of suretyship by married 
woman see Husband and Wife §§ 358—- 
35914, 585-590, 600-608, 1196. 
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ried woman‘* or an insane person.7® 
[§ 11] d. Duregs.7¢ 
eral rule that duress affecting the validity of a con- 
tract can be taken advantage of as a defense only 
by the person on whom the duress was exercised,’? 
duress exercised on the principal will not avoid the 
obligation of a surety,’® unless the surety, at the 
time of executing the obligation, is ignorant of the 
duress which renders it voidable by the principal ;*° 
and knowledge of the fact of the principal’s impris- 


In accordance with the gen- 


75. 
SW 665 

Contracts by insane person general- 
ly see Insane Persons §§ 495-521. 

76. Duress in contract of surety- 
ship see infra § 108. 

Invalidity of bond for duress gen- 
erally see Bonds §§ 33-35. 

77. See Contracts § 311. 

78. U. S.—Hazard v. Griswold, 21 
Fed. 178 [rev on other grounds 141 
WeS.260, 115 SCt197 2. 35 Wi. ved. 61 sae 

Colo.—Peo. v. Sochet, 70 Colo. 23, 
196 P 192, 193. [eit Cye]. 

Ga.—Graham vy. Marks, 98 Ga. 67, 
25 SH 931; Spicer v. State, 9 Ga. 49. 

Ill. —Peacock Viele eon 83 Tt seas 
Huggins v. Peo., 39 Ill. 241; Plum- 
Mer VeReOn, Lou We OOS. 

Ind.—Tucker v. State, 72 Ind. 242. 
But see Coffelt v. Wise, 62 Ind. 451, 
458 (where the court said: “There 
are reasons, which, to our minds, are 
conclusive, "why a surety should not 
be held bound upon a contract to 
which his principal has a valid de- 
fence, not of a personal character, but 
going to the contract itself, as fraud, 
duress,” etc.). 

Ky.—Thompson y. Buckhannon, 2 
J. J. Marsh. 416; Jones yv. Turner, 5 
Litt. 147. 

Me.—Oak v. Dustin, 79 Me. 23, 7A 
815, 1 AmSR 281. 

Mass.—Robinson v. Gould, 11 Cush. 
55; Springfield Card Mfg. Co. v. West, 
1 Cush. 388. 

Mont.—Spear v. Ryan, 64 Mont. 145, 
208 P 1069. 

N. Y.—Solinger v. Earle, 82 N. Y. 
393; Colon v. East One Fiundred & 
Highty-Ninth St. Bldg., ete., Co., 141 
App. Div. 441, 126 NYS 226; Thomp- 
son v. Lockwood, 15 Johns. 256. 
ioe C.—Simms v. Barefoot, 3 N. C. 

Pa.—Walton v. American Surety 
Co., 264 Pa. 272, 107 A 725; Fountain 
v. Bigham, 235 Pa. 35, 84 A 131, Ann 
Cas1913D 1185; Bast Stroudsburg 
Nat. Bank v. Seiple, 13 Pa. Dist. 575, 
29" Pa iCo245. 


Lee v. Yandell, 69 Tex. 34, 6 


Tex.—Spaulding v. Crawford, 27 
Tex. 155. 

Va.—Archer v. Com., 10 Gratt. (51 
Va.) 627. 

Eng.—Huscombe vy. Standing, Cro. 


Jac. 187, 79 Reprint 163. 

[a] If surety has full knowledge 
of duress, and, notwithstanding such 
knowledge, voluntarily enters into the 
obligation, he is bound thereby. Han- 
ey v. Peo., 12 Colo. 345,°21 P 39. 

[b] In Missouri a contrary rule 
has been stated that a surety ‘may 
defend when duress is exercised on 
his principal alone, since otherwise 
the surety, being compelled to pay, 
could recover from his principal, and 
thus the latter would be deprived of 
his defense.” Wilkerson v. Hood, 65 
Mo. A. 491, 495. 

79. U. S.—Hazard v. Griswold, 21 
Fed. 178 [rev on other grounds 141 
U.S: 260; 11 SCt 972,35 L. ed!678)- 

Ga.—Patterson v. Gibson, 81 Ga. 
802, 10 SE 9, 12 AMSR 356. 

N. Y.—Colon vy. East One Hundred 
& Highty-Ninth St. Bldg., etc., Co., 
141 App. Div. 441, 126 NYS 226; 
Strong v. Grannis, 26 Barb. 122. 

Pa.—Walton v. American Surety 
Co., 264 Pa. 272, 107 A 725; Fountain 
v. Bigham, 235 Pa. 35, 84 A 131, Ann 
Cas1913D 1185; Griffith v. Sitgreaves, 
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onment does not necessarily involve knowledge of its 
By way of exception ° 
to the general rule, a surety may avoid the obligation 
on the ground of duress, where it is extorted from 
the principal in violation of a statute;*! or where 
the relationship between the principal and surety, 
such as father and son or husband and wife, is so in- 
timate that the duress on the principal is supposed 
to operate with equal force upon the surety.*? 

The forgery of the names 
of one or more of several obligors to a bond or note 
does not release a surety thereon, if the obligee ac- 
cepts the instrument without notice of the forgery.** 
As a general rule, if the prin- 
cipal is not bound by the contract owing to fraud 
practiced upon him by the creditor, the surety like- 
But unless the principal 
avails himself of the fraud in avoidance of the con- 
tract,®’ the surety cannot take advantage of it.*® 


want of legality for duress.*° 


i§)12 |e... Forgery.°* 


[S d3) i Eraud,®° 


wise is not bound.’ 


90 Pa. 161; Bitner vy. Diehl, 61, Pa. 
Super. 483; Hast Stroudsburg Nat. 
Bank v. Seiple, 13 Pa. Dist. 575, 29 
Pa, Co. 245. ‘ 

SiG. hvans ve iblueye 1S. Cy dur 13. 

W. Va.—Clinchburg Bank v. Carter, 
LOT We vani669, 1338 SH 7370. 

[a] Increase of risk.—If the sure- 
ty contracts in ignorance of the du- 
ress, it,materially increases the risk 
beyond that assumed in the usual 
course of business of that kind. 
Patterson v. Gibson, 81 Ga. 802, 10 SE 
9, 12 AmSR 356. 

Bail in case of illegal arrest in civil 
proceedings see Bail § 40. 


80. Patterson vy. Gibson, 81 Ga. 
802, 10 SH 9, 12 AmSR.356.. See Os- 
bornav. Robbins, 36>) Ne “You.3865, 72 


Transcr. A. 319, 4 AbbPrNS 15 (the 
surety knew the facts, although the 
case does not indicate that he knew 
that the proceedings were irregular, 
and it was held that the duress of 
the principal was available as a de- 
fense to the surety). 

Slur WMS. veubingey, 5 Petss CUS.) 
115, 8 L. ed. 66; Hawes v. Marchant, 
Ts eR CasuviNo.¢ 6.040% 1) Curta yi36% 
Jones v. Turner, 5 Litt. (Ky.) 147; 
Schuster v. Arena, 83 N. J. L. 79, 84 A 
723; Thompson vy. Lockwood, 15 
Johns, (N. Y.) 256. 


g2. .I1l.—Plummer v. Peo., 16 Ill. 
358. 
N. Y.—Osborn v. Robbins, 36 N. Y. 


365, 2 Transcr. A. 319, 4 AbbPrNS 15 
[rev 37 Barb. 481]. 

Okl.—Pendleton v. Greever, 80 Okl. 
35, 193 P 885, 17 ALR 317. 

Pa.—East Stroudsburg Nat. Bank 
v. Seiple, 13 Pa. Dist. 575, 29 Pa. Co. 
245. 

Tenn.—Owens v. Mynatt, 1 Heisk. 
675. ; 
{a] Note executed by father as 
surety and son as principal, under 
the influence of threats that the son 
will be taken off, and, as the parties 
reasonably apprehended be killed, is 
void as to both, for duress. Owens 
v. Mynatt, 1 Heisk. (Tenn.) 675. 

[b] Son-in-law.—A surety may 
interpose the defense that she signed 
because of threats to prosecute her 
son-in-law where the latter is living 
amicably with his wife, and the two 
families are on the usual terms of 
intimacy and friendship. Fountain v. 
Bigham, 235 Pa. 35, 84 A 131, AnnCas 
19138D 1185. 

83. Forgery in contract of surety- 
ship see infra §§ 106, 107. 

84. Ill.—Stoner v. Millikin, 85 Il. 
218. 

Ind.—Hunter v. Fitzmaurice, 102 
Ind. 449, 2 NE 127; Wayne Agricul- 
tural Co. v. Cardwell; 73 Ind. 555; 
Helms v. Wayne Agricultural Co., 73 
Ind. 325, 38 AmR 147. 

Me.—York County M. F. Ins. Co. vy. 
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Brooks, 51 Me. 506. 
N. Y.—Morris Plan Co. 
126 Mise. 237, 213 NYS 227. 
Oh.—Selser v. Brock, 3 Oh. St. 302. 
S. C.—Fretwell v. Carter, 78 S. C. 
Seige D9) SE) 639: 
Forgery as defense to bill or note 
generally see Bills and Notes §§ 1028-— 
1030 


vy. Adler, 


85. Fraud in contract of surety- 
ship see infra §§ 88-105. 


86. Hazard v. Irwin, 18 Pick. 
(Mass.) 95; Mitchell v. Zurn, (Tex. 
Commn. A.) 221 SW 954, 955 [rev 


(Civ. A.) 196 SW 544, and cit Cyc]. 


And see cases infra notes 87, 88. 

87. Ala.—Kirby v. Spiller, 83 Ala. 
481, 3 S 700. 

Ky.—Brown v. Wright, 9 T. B. Mon. 
396, 18 AmD 190. 

WEARS Se ee AaNG v. Irwin, 18 Pick. 

N. Y.—Ettlinger’v. National Sure- 
Cyn Con 2iait BN. Vighs Odeap lied soON hs DAB a 
ALR 865. 

Pa.—Macey, etc., Co. v. Heger, 195 
Pa. 125, 45 A 675. 

{a] If there are two principals, 
both of them must avoid the contract 
before the sureties can plead fraud. 
Kirby v. Spiller, 83 Ala. 481, 3 S 700. 

88. Church v. Swetland, 243 Fed. 
289, 156 CCA 69 [app dism 249 U. S. 
579 mem, 39 SCt 256 mem, 63 L. ed. 
785 mem]; Brown v. Wright, 7 T. B. 
Mon. (Ky.) 396, 18 AmD 190; Walker 
v. Gilbert, 15 Miss. 456; Ettlingen v. 
National Surety Co., 221 N. Y. 467, 
117 NE 945, 3 ALR 865. 

{a] TIllustration.—A surety in a 
note given for the purchase money 
of land conveyed by the payee to 
the principal cannot take advantage 
of fraud in the conveyance for the 
purpose of avoiding his liability on 
the notes, if it does not appear that 
the principal is dissatisfied with his 
pe atesek “Walker v. Gilbert, 15 Miss. 

56. ; 

89. Bryant v. Crosby, 36 Me. 562, 
58 AmD 767. i 
90., Fluker v. Henry, 27 Ala. 403. 

91. Union Bank v. Beatty, 10 La. 
Ann. 378. 

92. Colo.—Phillipsburg First Nat. 
Bank v. Clark, 59 Colo. 455, 149 P 612. 

Ind.—Lanecaster Tp. v. Graves, 48 
Ind. A. 499, 96 NE 172. 

Md.—Schaun y. Brandt, 116 Md. 560, 
82 A 551. ‘ 

Mass.—Boylston Bottling Co. v. 
O'Neill, 231 Mass. 498, 121 NE 411, 2 
ALR 902. 

Pas ee gatas v. Gibson, 24 Mich. 

Nebr.—Luce v. Foster, 42 Nebr. 818, 
60 NW 1027. 

N. C.—Basnight v. American Mfg. 
Co, 174 IN: (C2) 206; 93 SR 734, 

Oh.—Hartford Tp. Bd. of Education 
v. Thompson, 33 Oh. 321. 

Tex.—Massachusetts Bonding, etc., 
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A misrepresentation made to the principal, which is 
insufficient to discharge him, will not avail the 
surety.8® If a surety changes his position to that of 
creditor, by executing his own note to the payee and 
taking up the original note, he cannot defeat a re- 
covery on the new note by setting up fraud on the 
principal in the original note.°° 

Fraud of principal. 
liability by the fraud of his principal in securing the 
execution of a contract for the performance of which 
the surety renders himself liable, where the creditor 
has no notice of such fraud, actual or constructive.°* 

[§ 14] g. IMegality—(1) In General. The obli- 
gation of a surety is not binding on him where the 
entire contract between the primary parties out of 
which it springs is affected by positive illegalities®* 
of which he is ignorant,®*? or where it is based upon 
an illegal consideration.®* 
the illegality of the contract, although the principal 


A surety is not released from 


The surety may set up 


Co. v. Gottlieb, (Commn. A.) 15 SW 
(2d) 1020 [rev (Civ. A.) 1 SW (2d) 
431]; Mitchell v. Zurn, (Commn. A.) 
221 SW 954, 955 [rev (Civ. A.) 196 SW 
544, and cit Cyc]. 

Va.—Woodson v. Barrett, 2 Hen. & 
M. (12 Va.) 80, 3: AmD 612, 

[a] Tllustrations.—(1) Where an 
employer and salesman enter into a 
contract to dispose of goods by gam- 
bling devices in the nature of a lot- 
tery through merchants, which is il- 
legal and void by statute, and a bond 
is executed to insure that the sales- 
man will turn over the proceeds of 
sales to his employer, no recovery can 
be had against the surety on the bond 
on the embezzlement of proceeds by 
the salesman, since the entire contract 
between the employer and salesman 
is void, the illegal portion as to the 
sale by lottery devices not being sev- 
erable. Massachusetts Bonding, etc., 
Co. v. Gottlieb, (Tex. Commn, A.) 15 
SW (2d) 1020 [rev (Civ. A.) 1 SW 
(2d) 431]. (2) A surety is not liable 
on a contract for the repayment of 
public money improperly loaned to a 
private person in contravention of 
public policy and in violation of stat- 
ute. Hartford Tp. Bd. of Education v. 
Thompson, 33 Oh. St. 321. 

93. Phillipsburg First Nat. Bank y. 
Clark, 59 Colo. 455, 149 P 612. 

94. Ala.—uwU. S. Fidelity, ete., Co. v. 
Charles, 131 Ala, 658, 31'S 558,57 LRA 


Ga.—William, Hester Marble Co. v. 
Walton, 22 Ga. A. 433, 96 SE 269. 

Ill.—Rouse v. Mohr, 29 Ill. A. 321, 

Ind.—Daniels v. Barney, 22 Ind. 207. 

Kan.—Blair Milling Co. v. Fruita- 
oe 113 Kan.-432,°215 P 286, 32 AER 

La.—Levy v. Wise, 15 La. Ann. 38, 

Md.—Schaun vy. Brandt, 116 Md. 560, 
564, 82 A 551 [cit Cye]. 
feat, ae oe wD v. Keyes, 137 Mass. 
oO . 

Mo.—Tandy v. Elmore-Cooper Live 
Stock Commn. Co., 113 Mo. A. 409, 87 
SW 614. 

Oh.—Hartford Tp. Bd. of Education 
v. Thompson, 33 Oh. St. 321. 

Okl.—Pendleton v. Greever, 80 Okl. 
35, 1938 P 885, 17 ALR 817. : 

Va.—Woodson vy. Barrett, 2 Hen. & 
M. (12 Va.) 80, 3 AmD 612. 

[a] This rule has been applied: 
(1) To a promise that the principal 
will not be prosecuted for embezzle- 
ment. U. S. Fidelity, ete., Go v: 
Charles, 131 Ala. 658, 31,S—-558, 57 
LRA 212; Rouse v. Mohr, 29 Ill. A. 
321; Blair Milling”Co. > v. Fruitager, 
113 Kan. 432, 215 P 286, 32 ALR 416; 


Gorham v. Keyes, 137 Mass. 583; Hart- 


ford Tp. Bd. of Education v. Thomp- 
Son, 33) Oh. Sti 321... (2) Toa loan of 
public funds for private use which is 
illegal as contrary to public policy. 
Hartford Tp. Bd. of Education v. 
Thompson, supra. (3) To an obliga- 
tion given for a gambling debt. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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may not be in a position to urge the same defense; °° 
nor is he estopped from setting up such defense by 
the fact that the creditor was induced to enter into 
the contract and part with his money by reason of 
the surety’s becoming such.°* For example, a surety- 
ship contract is void, and the surety not liable there- 
on, where it is given for a gambling debt,®7 or to de- 
fraud the creditors of the principal,®® or for the pay- 
‘ment of rent of property leased for illegal purposes,?? 
unless the lessor is without actual knowledge of such 
unlawful use.t So, also, a surety is not bound by 
the principal’s obligation given to compound a 
crime,” although he may be bound where the security 
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is given merely for the repayment of money stolen 
or embezzled.® 

[§ 15] (2) Collateral Transaction. Where the 
principal’s obligation itself is not illegal, the surety’s 
hability is not affected by collateral or incidental 
acts of illegality on the part of the principal* or of 
the obligee.® Thus sureties for a contractor cannot 
set up as a defense that he employed aliens in viola- 
tion of the law.°® 

[§ 16] h. Ultra Vires Contracts.” A surety on a 
bond by or to a corporation is liable thereon, although 
the transaction is ultra vires as to the corporation, 
either as principal® or as obligee.? This rule applies 


Leckie v. Scott, 10 La. 412; Harley v. 
Stapleton, 24 Mo. 248; Woodson v. 
Barrett, 2 Hen.’& M. (12 Va.) 80, 3 
AmD 612. 

[b] Where note is procured from 
father under threats to prosecute a 
son for felony, and a promise by the 
debtor that the son would not be pros- 
ecuted if the father would execute the 
note with another as surety, the de- 
fense of the illegality of the consider- 
ation is equally available to the sure- 
ty. Pendleton v. Greeyer, 80 Okl. 35, 
LOSTPa 885, 7 AR 810. 

[ec] Renewal is likewise void, 
East Stroudsburg Nat. Bank v. Seiple, 
f3Pa) Dist; 575, 29Pa.Con245. 


ona Denison y. Gibson, 24 Mich. 
[a] Surety’s right to relief in such 


a case does not depend upon the right 
of the principal to demand the same 
relief, and is not affected by the fact 
that the principal has put himself in 
a position where he cannot recede or 
compel a revocation. Denison v. Gib- 
son, 24 Mich. 187. 

96. Basnight v. American Mfg. Co., 
174 N. C. 206, 208, 98 SE 734. 

“In such case the doctrine of estop- 
pel is not recognized.” Basnight v. 
“American Mfg. Co., supra. 


97. See Gaming § 297. 
98. Hook v. White, 201 Pa. 41, 59 
A290; Coles v. Strick,-15 Q. B. 2,'69 


ECL 2, 117 Reprint 358. 

99. Mound v. Barker, 71 Vt. 253, 44 
A 346, 76 AmSR 767. 

Security for rent generally 
Landlord and Tenant §§ 1063-1106. 

1. Way v. Reed, 6 Allen (Mass.) 
364; Arras v. Richardson, 5 NYS 755. 

[a] Thus the use of demised prem- 
ises by the assignee of a lease for un- 
lawful purposes, without actual 
knowledge to -the lessor, will not dis- 
charge one of the original lessees, 
who is described as surety, from the 
obligation of his contract. Way v. 
Reed, 6 Allen (Mass.) 364. 

2. Blair~ Milling Co. v. Fruitager, 
113 Kan. 432, 215 P 286, 32 ALR 416; 
Bast Stroudsburg Nat. Bank vy. Seiple, 
13 Pa. Dist. 575, 29 Pa. Co. 245; U.S. 
Fidelity, ete, Co. v. Cruickshank, 12 
Sask. L. 477, 49 DomLR 674. 

Agreement compounding offenses 
generally see Contracts §§ 393-396. 

8. Blair Milling Co. v. Fruitager, 
113 Kan. 432, 215 P 286, 32 ALR 416. 

[a] Thus, before one who has be- 
come a surety on notes given in, set- 
tlement of a civil liability arising 
from embezzlement can avoid liabil- 
ity on the ground that they were giv- 
en for an illegal consideration and to 
compound the embezzlement, he must 
show that they were given under du- 
ress or upon an agreement to conceal 
the crime, ‘stifle a prosecution there- 
for, or withhold evidence thereto. 
Blair Milling Co. v. Fruitager, 113 
Kan. 432,215 P 286, 32 ALR 416. 

4 Ala.—Terre Haute Brewing Co. 
v. McGeever, 198 Ala. 474, 73 S 889.. 

Colo.—Tri-Bullion Smelting, etc., 
Co. v. McLain, 61 Colo; 80, 156 P 133, 
134 [quot Cyc]. 

Ill.—Comstock v. Gage, 91 Ill. 328. 

Ind.—Higgins v. Quigley, 23 Ind. 
A, 348, 54 NE 136. 

Kan.—Blair Milling Co. v. 
ger, 113 Kan. 432, 215 P 286, 
<16. 


see 


Fruita- 
32 ALR 


to the sureties on the bond of a bank officer,!® or mu- 


Ky.—Sweeney v. 
Op. 6. 

Pa.—Curry v. Morrison, 40 Pa. Su- 
per. 301. 

S. C.—State v. Scheper, 33 S. C. 562, 
11 SE 623, 12 SEH '564, 816. 

Tex.—Crump v. Secrest, 9 Tex. 260. 

[a] Tlustrations.—(1) princi- 
pals’ fraudulent scheme to sell worth- 
less stock is no defense to a stock- 
holders’ suit on a contract and bond 
to drill oil wells. Schwarz v. Lee, 
(Tex. Civ. A.) 287 SW 519. (2) Where 
one of two partners in the business 
of conducting a licensed hotel sells 
his interest to his copartner in whose 
name the license had been taken out, 
and takes a judgment note of his co- 
partner with a surety in payment 
therefor, the surety cannot claim ex- 
emption of liability on the note be- 
cause of an illegal combination be- 
tween the partners in obtaining a li- 
cense. Curry, bv. Mornison "40 ePa, 
Super. 301. (3) Although a copy of 
the rules and regulations of the de- 
partment of agriculture, attached to 
a license to mine, provided that ‘‘in all 
cases where phosphate royalties are 
not promptly paid in the time pro- 
vided by law, the license shall be sus- 
pended,” and any mining done there- 
after “shall be considered and treated 
as illegal,” the liability of sureties for 
the payment of the royalty is not ter- 
minated by a failuré of the depart- 
ment to suspend the license after the 
first default. State v. Scheper, 33 S. 
C. 562, 11 SE 628, 12 SH 564, 816. 

{b] Forfeit for failure to run race. 
—In the absence of fraud the surety 
on a note given as a forfeit for failure 
to run a horse race cannot resist the 
collection of the note. Crump v. Se- 
crest, 9 Tex. 260. 

[ec] Contract to repay public mon- 
ey.—(1) A surety is liable on a con- 
tract for the repayment of public 
money, although such money, origi- 
nally, was received by his principal 
wrongfully. Comstock vy. Gage, 91 Ill. 
328; State vy. Farmers, etc, State 
Bank, 66 Minn. 301, 69 NW 3; Harbi- 
son v. Baily, 8 Pa. Cas. 115, 6 A 724. 
(2) The receipt by a bank on deposit 
of the funds of a city, even through 
an illegal scheme by the bank, cre- 
ated an implied promise on the bank’s 
part to repay the money, and an ex- 
press undertaking by a third party 
that the bank would do so was bind- 
ing upon them. Comstock v. Gage, 
gupra. 

5. Bibb v. Hitchcock, 49 Ala. 468, 
20 AmR 288; Tri-Bullion Smelting, 
etc., Co. v. McLain, 61 Colo. 80, 156 P 
133, 184 [quot Cyc]; Eagle Roller-Mill 
Co. v. Dillman, 67 Minn. 232, 69 NW 
910. 

[a] Illustrations.—(1) It is’ not a 
defense to the sureties on the bond of 
an agent to purchase grain that the 
obligee furnished scales for the use 
of the principal, which had not been 
tested and sealed as required by stat- 
ute. Eagle Roller-Mill Co. v. Dill- 
man, 67 Minn. 232, 69 NW.910. (2) 
A contract to secure free leases for a 
company, and of the company to build 
and operate a smelter, or return the 
money paid for the leases, being legal, 
the collateral matter, that part of the 
money was unlawfully obtained from 
cities, does not avail the company’s 


Kennedy, 10 Ky. 


sureties. Tri-Bullion Smelting, etc., 
Co. v. McLain, 61 Colo. 80, 156 P 133. 
(3) Where a clerk in a post office em- 
bezzled funds for which the post- 
master was liable to the government, 
and to secure himself the postmaster 
induced the clerk to give him a note 
with surety, agreeing not to prosecute 
criminally for the embezzlement, the 
note was valid, and the surety liable. 
Bibb v. Hitchcock, 49 Ala. 468, 20 
AmR 288. 

6. Philadelphia v. McLinden, 11 
Par Distal 28y 26a) Connzieng. 

7. Contract of suretyship by cor- 
poration generally see Corporations 
§§ 2786-2794. 

Who may assert ultra vires gener- 
ally see Corporations §§ 2178-2182. 

8. Maledon v. Leflore, 62 Ark. 387, 
385 SW 1102; Mitchell v. Zurn, (Tex. 
Commn. A.) 221 SW 954 [rev (Civ. A.) 
196 SW 544]; Kaufman v. Christian- 
Wathen Lumber Co., (Tex. Civ. A.) 
184 SW 1045; Mitchell v. Hydraulic 
Bldg. Stone Co., 61 Tex. Civ. A. 131, 
129 SW 148. 

[a] TDlustration.—Sureties for a 
corporation whose contract to do grad- 
ing and excavating, build a cement 
foundation, and lay floors is ultra 
vires, the company being chartered 
only to manufacture and deal in build- 
ing material, are liable to the other 
party on the corporation’s breach, the 
contract being neither illegal nor 
against public policy. Mitchell v. 
Zurn, (Tex. Commn. A.) 221 SW 954 
[rev (Civ. A.) 196 SW 544]. 

Contract of suretyship by corpora- 
tion generally see Corporations §§ 
2786-2794. 

9. Perkins v. State, 130 Miss. 512, 
94 S 460, 468 [cit Cyc]; Bast Side 
Credit Union v. Leiman, 129 Misc. 239, 
221 NYS 1;. North Western R. Co. v. 
Whinray, 10 Exch. 77, 156 Reprint 363. 
But see Edwards County v. Jennings, 
(Tex. Civ. A.) 33 SW 585 (holding that 
a contract between a county and a 
private person by which the latter 
was to supply the county, and private 
individuals who wished, with water 
for a certain period, at an agreed con- 
sideration, was ultra vires, and a per- 
fect defense to the sureties on the 
bond of the contractor). 

fa] Illustration.—Sureties for an 
agent appointed by a railway com- 
pany to sell coal are liable for money 
collected by him, although the com- 
pany did not have power to deal in 
coal, North Western R. Co. v. Whin- 
ray, 10, Exch, 77,\ 056 Reprint: 363. 

{b] Note given to credit union for 
money borrowed by an officer without 
calling a meeting, as required by stat- 
ute, is not void, and a surety thereon 
is not released, where the credit union 
elects to confirm the transaction. 
East Side Credit Union v. Leiman, 129 
Mise. 239, 221 NYS 1 (under Banking 
L. § 454 subd 4, aS amended by L. 
[1923] ¢ 701)... 

10. Mo.—Lionberger v. Krieger, 88 
Mo. 160 [aff 13 Mo. A. 313]. 

N. J.—Morris Canal, ete., Co. vi Van 
Viorsty2 Lin, tino k0.0: : 

N. Y.—Walden Nat. Bank v. Snyder, 
7 NYS 934 [aff 130 N. Y. 221, 29 NE 
1275) 14 LRA 2h. 

Pa.—Wayne_ Vv. Nat. 
Bank, 52: Pa. 343. 

Can.—Springer v. Exchange Bank, 
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nicipal officer or agent,1! or a contractor with a mu- 


nicipality.*? 


[§ 17] i. Incomplete or Irregular Instrument.** 
Mere irregularities in, or incompleteness of, the in- 
strument evidencing the obligation of the principal 
to the creditor or obligee do not affect the surety’s 
liability,44 even though the principal may not be 
bound by the instrument,?® unless the irregularity or 
incompleteness is such as to render the obligation 
Thus the surety’s liability is not relieved by 
an incomplete or uncertain statement in the instru- 
ment as to the place of performance,‘* or by a failure 
to insert the surety’s name in the body of the instru- 
ment,'® especially where he signs and seals the in- 


void.! 


strument.?® 


i4pCans Ss. Cou16 atl 13rOnts2Ay 39,0 
(aff 7 Ont. 309)]. 

[a] Sureties for bank cashier (1) 
are liable, although he is not a direc- 
tor as required by statute (Lionberger 
v. Krieger, 88 Mo. '160 [aff 13 Mo. A. 
313]) (2) or for his wrongful conver- 
sion of bank stock issued to him, al- 
though he held the stock in violation 
of the Banking Act, prohibiting loans 
on the security of shares of the cap- 
ital stock of the bank (Walden Nat. 
Bank v. Snyder, 7 NYS 934 [aff 130 
N. Y. 221, 29 NE 127, 14 LRA 211)), 
(3) and are not relieved from liabil- 
ity by showing that he was employed 
in the transaction of what was not 
properly banking business, the claim 
being for money appropriated by the 
principal, and not for losses occa- 
sioned by illegal transactions (Spring- 
er v. Exchange Bank, 14 Can. S; C. 
QAUGimfatee is Ont. CAS! 39 0 Catt 7 One: 
309)]). (4) A provision in the charter 
of a banking company that its bank- 
ing house shall be situated, and its 
banking operations shall be conduct- 
ed, in a certain city is directory only; 
and sureties on the bond of its cash- 
ier are not discharged by a violation 
of such provision. Morris Canal, etc., 
Corwe Van Vorst, 121 INI. 100: 

[b] Sureties for teller are liable 
for money raised by him by issuing 
duebills under authority of the bank, 
although the bank did not have pow- 
er to issue such bills, and was not 
obliged to pay them. Wayne v. Com- 
mercial Nat. Bank, 52 Pa. 3438. 

Bonds of bank officers generally 
see Banks and Banking §§ 124-127. 


coon Indianapolis v. Skeen, 17 Ind. 
[a] Sureties for agent appointed 


to negotiate bonds for a city are liable 
for money borrowed by him on the 
bonds which he did not pay over, al- 
though the council of the city tran- 
scended its powers in issuing the 
bones: Indianapolis v. Skeen, 17 Ind. 
628. 

Bonds of municipal officers general- 
ly see Municipal Corporations §8§ 
1047-1051. 

Ultra vires contracts of municipal 
corporations generally see Municipal 
Corporations §§ 2220-2231. 

12. American Bonding Co. v. Ot- 
HUM Ware lone Wedse oa) 10 © GAN on Ol 
People’s Lumber Co. v. Gillard, 136 
Cal. 55, 68 P 576; Madison v. Ameri- 
can Sanitary Engineering Co., 118 
Wis. 480, 95 NW 1097. 

[a] Sureties for city contractor 
(1) cannot claim that the city did not 
proceed properly to let the contract. 
Madison v. American Sanitary En- 
gineering Co., 118 Wis. 480, 95 NW 
1097. (2) Sureties on the bond of a 
contractor for building a schoolhouse 
are liable, although the school board 
made the contract without authority 
by reason of a failure to advertise for 
bids. People’s Lumber Co. v. Gillard, 
T367Cal. 55. 68, P=576- 

{b] Where surety undertakes to 
pay cost of repairing streets, it is im- 
material how the city has raised the 
money to pay for the repairs. Ameri- 
can Bonding Co. v. Ottumwa, 137 Fed. 
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[§ 18] j. Want of Authority to Make Contract.*° 


Want of authority of the person who executes an ob- 


ab aca 
572, 70 CCA 270. 

Liability of sureties on bonds of 
municipal contractors generally see 
peer Corporations §§ 2537, 2539, 

49, 

13. Cross references: 

Delivery of instrument by surety see 

infra §§ 67-69. 

Incomplete instrument of suretyship 

see infra §§ 75-77. 

Omission of principal to sign obliga- 
tion of suretyship see infra § 42. 
Reformation of instrument generally 

see Reformation of Instruments 

[34 Cye 899]. 

14. U. S.—Galveston Causeway 
Constr. Co. v. Galveston, ete., R. Co., 
284 Fed. 137 [aff 287 Fed. 1021 (cer- 
tiorari den 262 U. S. 747 mem, 43 SCt 
503 mem, 67 L. ed. 1212 mem)]; Mu- 
tual L. Ins. Co. v. Wilcox, 17 F. Cas. 
No. 9,979, 8 Biss. 197. 

Cal.-—Watterson v. Owens River 
Canal Co., 25 Cal. A. 247, 143 P 90. 

Fla.—Webster v. Wailes, 35 Fla. 
PASSO) ayr(ale 

Ill.—Affeld v. Peo., 12 Ill. A. 502. 

Ind.—Irwin v. Kilburn, 104 Ind. 
118, 3 NE 650. 

Mich.—Guarantee Bond, etc., Co. v. 


Fidelity, etc., Co., 231 Mich. 650, 204 


NW 688. 

Oh.—Walsh y. Miller, 51 Oh. St 
462, 38 NE 381i. 

Pa.—Duffee v. Mansfield, 141 Pa. 
507, 21 A 675. 


S. C.—-Carson v. Hill, 26 S. C. L. 76. 


Tex.—San Roman v. Watson, 54 
Tex. 254. 

Va.—Cox v. Thomas, 9 Gratt. (50 
Va.) 312; Luster v. Middlecoff, 8 


Gratt. (49 Va.) 54, 56 AmD 129. 

{a] MDlustration.—The fact that a 
contract between a contractor for 
construction work and a number of 
parties as;owners is not signed by one 
of such parties until late in the per- 
formance of the work does not re- 
lease the compensated surety of the 
contractor from liability, the failure 
to sign being of no practical impor- 
tance, where the other parties are 
solvent and are jointly and severally 
bound. Galveston Causeway Constr. 
Co. v. Galveston, etc., R. Co., 284 Fed. 
137 [aff 287 Fed. 1021 (certiorari den 
2%2 U. S. 747 mem, 43 SCt 503 mem, 67 
L. ed. 1212 mem)]. 

[b] Failure to record.—T'hat a 
contract is voidable between the par- 
ties because not recorded as required 
by statute does not exonerate the 
surety from liability on his bond. 
Watterson v. Owens River Canal Co., 
26 Cal. JA Zale Lass 90% 


15. Webster v. Wailes, 35 Fla. 267, 
17 S 571. 
16. Smith v. Carder, 33 Ark. 709; 


Grier v. Hill, 51 N. C. 572; Cooney v. 
Biggerstaff, 4 Pa. Cas. 200, 7 A 156. 

[a] Ilustration.—Where a blank 
for the principal’s name, in the condi- 
tion, is left unfilled so that it does not 
appear from the bond who is the 
principal, such omission renders the 
condition insensible and void. Grier 
Vel Fait SING Greate. 

17. Mutual L. Ins. Co. v. Wilcox, 
17 EF. Cas: Not, 9,979,;°8 Biss..197> Ir= 
win v. Kilburn, 104 Ind. 113, 3 NE 650. 

fa] Agent’s bond is not invalidated 


ligation as the agent or representative of the princi- 
pal will not, as a general rule, affect the surety’s ha- 
bility thereon,?? especially in the absence of fraud,” 
even though the obligation is not binding upon the 
principal.?* This rule is especially applicable, where 
there is no positive illegality in the contract,?* and 
where the surety was cognizant of the want of au- 
thority,?> or where it affirmatively appears that the 
principal is in. fact indebted or under obligation to 
the creditor or obligee.?°® 
nership note has been held bound, although the note 
was signed by a member of the firm without author- 


A surety signing a part- 


by being left blank in regard to the 
place of the agency. Mutual L. Ins. 
Co.-v.. Wilcox, 17 EF’. Cas.. No. 79,979; 78 
Biss love 

18. Affeld v. Peo., 12 Ill. A. 502; 
Stewart v. Carter, 4 Nebr. 564; San 
Roman v. Watson, 54 Tex. 254; Luster 
v. Middlecoff, 8 Gratt. (49 Va.)°54, 56 
AmD 129: 

19. Affeld v. Peo., 12 Tll. A. 502; 
Luster v. Middlecoff, 8 Gratt. (49 Va.) 
54, 56 AmD 129. See Cox v. Thomas, 
9 Gratt. (50 Va.) 312 (that, in a joint 
bond, some of the names of the ob- 
ligors do not appear in the penalty, 
and some of the naines in the penalty 
do not appear as obligors, does not 
render the bond invalid as to those 
obligors whose names appear in the 
penalty and who signed the bond). 


20. Unauthorized execution of 
suretyship contract see infra § 45. 
21. Ark.—Klein v. German Nat. 


Bank, 69 Ark. 140, 61 SW 572, 86 Am 
SR 182; Maledon v. Leflore, 62 Ark. 
387, 35 SW 1102. 

Ga.—-McKibben v. Macon Fourth 
Nat. Bank, 32 Ga. A. 222, 122 SE 891. 
Lag ee ndiane polis v. Skeen, 17 Ind. 

Mo.—Farmers’, etc., Bank v. Har- 
rison, 12 SW (2d) 755. 

Nebr.—Luce v. Foster, 42 Nebr. 


818. 60 NW 1027. 
bbe H.—Weare v. Sawyer, 44 N. H. 


N. Y.-—Millius v. Shafer, 3 Den. 60. 
Ae C.—Holland v. Clark, 67 N. C. 
ee eae oe v. Behm, 2 Watts, 

S. C.—Pelzer v. Campbell, 15 S. C. 
581, 40 AmR 705. 

See Smith v. Basinger, 12 Tex. 227 
(where surety executed bond as agent 
for principal). 

But see De Brettes v. Goodman, 9 
Moore P. C. 466, 14 Reprint 375 (hold- 
ing that a surety for the payment of 
purchase money for real estate is not . 
liable if the sale is void, owing to 
lack of authority of the agent who 
acted for the vendee). 

22. Weare v. Sawyer, 44 N. H. 198. 

23. McKibben v. Macon Fourth 
Nat: Bank, 32 Ga. A0 222; 1225Sm) Sor: 
Millius v. Shafer, 3 Den. (N. Y.) 60; 
Holland v. Clark, 67 N. C. 104. 

24. Farmers’, etu., Bank v. Harri- 
son. (Mo:) 12 SW (2d) 755. 

Illegality as avoiding contract gen- 
erally see supra §§ 14, 15. 

25. Klein v. German Nat. Bank, 69 
Ark. 140, 61 SW 572, 86 AmSR 183; 
race v. Foster, 42 Nebr. 818, 60 NW 

26. McKibben vy. Macon Fourth 
Nat. Bank, 32 Ga. A. 222, 122 SE 891. 

fa] Ilustration.—In an action 
against a surety for indebtedness of 
a corporation, it is iinmaterial that 
the note for the indebtedness is not 
executed by authority of the corpora- 
tion, where it affirmatively appears 
that the corporation is in fact in- 
debted to plaintiff in a sum equal to 
that for which the sureties are sued. 
McKibben v. Macon Fourth Nat. 
Bank, 32 Ga. A. 222, 122 SE 891. 

27. Stewart v. Behm, 2 Watts 
(Pa.) 356. But see Pelzer v. Camp- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 19] k. Want or Failure of Consideration.2® 
Where the obligation is invalid as between the orig- 
inal parties by reason of a total lack or failure of 
consideration, it will not bind the surety.?® Likewise 
a party cannot be bound as surety for a debt which 
is not due, by reason of a failure of consideration 
against the principal ;°° but in case of a partial fail- 
ure of consideration, it is for the principal and not 
the surety to elect whether to avoid the principal 
contract on that ground or only to claim a pro rata 
deduction.*+ Nevertheless as the obligation of a 
surety arises from the consideration received by his 
principal, he cannot avail himself of a want of con- 
sideration where the principal cannot.” 

[§ 20] C. Requisites and Validity of Suretyship 
Contract—1. In General—a. General Rules. ‘To en- 
ter into a valid contract creating the relation of 
principal and surety, as in the case of other con- 
tracts,** there must be competent parties,?* an offer 
and acceptance,’> and a valid consideration,?® as well 
as a sufficient compliance with the formalities, if any, 
required by law.?* 

[§ 21] b. Assent in General? Suretyship, like 
other contracts,*® requires that assent to the contract 
be manifested by the parties, so that each may know 
that the other is bound.?® One cannot become surety 
for another without the other’s consent or accept- 
ance,*! and if he does so he is a mere volunteer ;*? 
and although he assumes such relationship with the 
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consent of the creditor, the principal debtor is not 
bound for a want of privity of contract.4? On the 
other hand, a person may not involuntarily, and not 
as the result of any act on his part, be made surety 
for another,** however responsible that other may 
be,*° or whatever security may be given to the surety 
for the ultimate reimbursement of the sum exacted 
Be him.*® 
§ 22] c. Consent or Acceptance by Principal— 
a As between Principal and Surety. It is essen- 
tial, as between the principal and surety, to the exist- 
ence of a suretyship relation that the surety becomes 
such at the request of, or with the assent of, the prin- 
cipal,*? or that the principal have notice of, and ac- 
cept, the surety’s offer to assume the relation.*® The 
principal’s assent to an assumption of suretyship is 
tantamount to a request,*® and may be inferred from 
his subsequent acts and conduct in relation to it,°° 
as by his appearing and defending an action upon the 
obligation,®! by his suffering a default in an action 
against both principal and surety upon the obliga- 
tion,°” or by his acceptance of, or acquiescence in, the 
benefits of the contract.° 
Surety as principal to another surety. To make 
one surety a principal as to another surety it must be 
shown that the latter became surety at his request.°* 
[§ 23] (2) As between Surety and Creditor.®® 
As between the surety and creditor the latter is 
bound by all the rules of law respecting sureties, 


bell, 15 S. C. 581, 40 AmR 705 (hold- 
ing that, where a married woman, in 
order to secure an extension of time 
offered by a creditor of a firm in 
which her son is a partner, signs 
notes executed in the firm name for 
the firm debt, she is liable for the 
debt, although the partnership seal is 
affixed to the notes without authority 
from one of the partners). 

Contract of suretyship by partner 
see Partnership § 355. 

28. Consideration for suretyship 
contract see infra §§ 78-85. 

U. S.—Good v. Martin, 95 U. S. 
90, 24 Tineds 341. 

‘Ala .—Anderson y. Bellenger, 87 
Ala: 334, 6 S 82, 13 AmSR 46, 4 LRA 
680; Maull v. Vaughn, 45 Ala. 134. 

Cal.—Hazeltine v. Larco, 7 Cal. 32; 
Mill Valley v. National Surety Co., 
41 Cal. A. 540, 182 P 459. 

Conn.—Cowles v. Pick, 55 Conn. 
251, 10 A 569, 3 AmSR 44. 

Ill.—Parkhurst v. Vail, 73 Ill. 343. 
ies .—Favorite v. Stidham, 84 Ind. 


sata .—Briggs v. Downing, 48 Iowa 


Ky.—Greer v. Clermont Distilling, 
etc) Co."15 Kyl 237; Mills v. Chelf, 
6 Ky. Op. 719. 

Me.—Sawyer v. Fernald, 59 Me. 500. 

Md.—Roberts v. Woven Fire Mat- 
tress Co., 46 Md. 374. 

Mass.—Green v. Shepherd, 5 Allen 
589; Tenney v. Prince, 4 Pick. 385, 
16 AmD 347. 
oh ee Ve WH «5... Miss. 

Mo.—Scroggin v. Holland, 16 Mo. 
419; Peck v. Harris, 57 Mo. A. 467. 

Nebr.—Barnes v. Van Keuren, 31 
Nebr. 165, 47 NW 848. 

N. Y.— McNaught v. McClaughry, 
42 N. Y. 22, 1 AmR 487; Sawyer v. 
Chambers, 43 Barb. 622. 

N. C.—Greer v. Jones, 52 N. C. 581. 

Okl.—Brown_ v. American Surety 
Corl LO OK 253, 200 oo 4 DoS [ert 


Cyc]. A . 

Pa.—Gunnis v. Weigley, 114 Pa. 
191, 6 A 465. 

Tenn.—Gilman Vv. Kibler, 5 


Humphr. 19. 
: Texi—_Jones' v. Ritter, 32°Tex: 717. 


[a] Renewal is likewise void, 
where the original obligation was 
void for want of consideration. 


Fletherington v. Hixon, 46 Ala. 297. 
{b] ‘This rule applies to an action 
to recover against the surety upon a 


| 


judicial bond executed by the state. 
Brown v. American Surety Co., 110 
Ok1,2253..237 P 594-595: fieit, Cyc] 
{[c] Ilustration.—Where a_ bond 
is given for the performance of a 
contract, and the latter is not binding 
upon the parties for any reason, there 
is no consideration for the bond, and 
no action, therefore, can be main- 
tained on it. Mill Valley v. National 
Surety Co., 41 Cal. A. 540, 182 P 459. 
30. Adams v. Cuny, 15 La. Ann. 


485. 

31. Equity Comr. v. Robinson, 17 
SiCr ono. 

32. Dillingham v. Jenkins, 15 
Miss. 479. 

{a] Thus, where a principal had, 


by promises to an assignee, induced 
‘him to purchase a note signed by him 
and a surety and thereby precluded 
himself from setting up a failure of 
consideration as to the payee, the 
surety was likewise precluded from 
making the same defense. Dilling- 
ham v. Jenkins, 15 Miss. 479. 


83. See Contracts 13 C. J: p 214. 

34. Incapacity of surety as af- 
fecting validity of contract see infra 
§ 109. 

35. See infra §§ 22-31, 70-72. 

36. See infra §§ 78-85. 

37. See infra § 31. 


Execution of written instruments 
see infra §§ 40-66. 

Necessity of writing see Frauds, 
Statute of §§ 12-70. 

38. Validity of surety’s assent see 
infra §§ 86-108. 

39. See Contracts § 46 et seq. 


40. U. S.—Atlas Assur. Co., Ltd. v. 
Lawrence, 34 F. (2d) 401. 
Ark.—McCabe v. Patterson, 131 


cee 523, 199 SW 548. 


G 
116 ‘SE 866. 

La.—lLachman vy. Block, 47 La. Ann. 
505. pe S 158, 28 LRA 255. 

N. Y.—Peo. Vv. ‘Drust Co; 
ica, 205 N. Y. 74, 98 NE 207. 

Notice to, and acceptance by, prin- 
cipal see infra §§ 22, 23. 

41.-— Taft) v. Larey, 29 Gan As 63a; 


29 Ga. A. 631, 


of Amer- 


116 SE 866; Winham v. Crutcher, 3 
Tenn. Ch. 666. But see Gay Vv: 
Blanchard, 32. La. Ann. 497, 501 


(where the eourt said; “One may be- 
come surety for a debt without the 
consent of the debtor, but not with- 
out that of the creditor’’). 

[a] Repudiation of contract by 
one principal of several may prevent 


the creation of the relation as be- 
tween himself and a surety upon the 
contract. Winham vy. Crutcher, 3 
Tenn. Ch. 666. 

Consent or acceptance by principal 
generally see infra §§ 22, 23. 

42. McCabe v. Patterson, 131 Ark. 
523, 199 SW 548. 

43. Peake v. Dorwin, 25 Vt. 
But see Powers v. Nash, 37 Me. 
Crary of principal queried). 

Peo. v. Trust Co. of America, 
208 aN Y. 74, 98 NE 207. 

45. Peo. v. Trust Co. of America, 
supra. 

46. Peo. v. Trust Co. of America, 
supra. 

47. U.S.—Title Guaranty, etc., Co. 
v. Hannon, 265 Fed. 116. ‘76 


i Me.—Hughes Vv. Littlefield, 18 Me. 
00. 

Mo.—McPherson vy. Meek, 30 Mo. 
345. 
4 Pa.—Talmage v. Burlingame, 9 Pa. 
ate 

Vt.—Lathrop v. Wilson, 30 Vt. 604; 
Peake v. Dorwin, 25 Vt. 28. 

Assent in general see supra § 2]. 

48. Craig v. Vanpelt, 3 J. J. Marsh. 
(Ky.) 489; Lachman v. Block, 47 La. 
Ann. 505, 17 S 153, 24 LRA 255; Mc- 
Pherson v. Meek, 30 Mo. 345. 

[a] Appearance on face of the in- 
strument of the fact of suretyship 


322 


may constitute notice to principal. 
McPherson v. Meek, 30 Mo. 345. 
49. Powers v. Nash, 37 Me. 322. 
50. Powers v. Nash, supra. 
51. Snell v. Warner, 63 Ill. 176. 
fa] Thus (1) proof of the fact 


that the principal appeared in the ap- 
pellate court and defended the suit in 
which an appeal was given will jus- 
tify the inference that the surety 
signed the bond at the request of the 
principal. Snell v. Warner, 63 Ill. 
176. (2) Evidence of existence of 
relation generally see infra §§ 111- 
iba htsy. 


52. Powers v. Nash, 37 Me. 322. 
63. Powers v. Nash, supra; Fiala 
vy. Ainsworth, 63 Nebr. 1, 88 NW 135, 


93 AmSR 420. 

54. Whitehouse vy. Hanson, 42 N. 
TER 

Change from surety to principal 
debtor generally see infra §, 38. 

55. Notice to, and acceptance by, 
ereditor generally see infra §§ 24, 25, 
70-72. 
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where the surety becomes such with the creditor’s 
although without any 
knowledge, assent, or request on the part of the prin- 
and the surety likewise is bound by such 
rules in respect of his rights and liabilities as 


knowledge and consent,°® 
cipal ;>* 


against the ereditor.®§ 


[§ 24] d. Notice to, and Acceptance by, Credi- 
In order that the surety 
may occupy that position and avail himself of the 
rights, defenses, and remedies of a surety as against 
the creditor,®® the fact of the suretyship must be 
known to the creditor;°! otherwise, the surety may 
be held liable as principal obligor.®? 
of suretyship appears upon the face of the contract 
it is sufficient notice to the ereditor.®? 
not so appear, notice or knowledge of it must be 
clearly and satisfactorily brought home to him by 
the surety, to enable the latter to avail himself of the 
protection which the law affords to sureties,°* the 


tor®®—(1) In General. 


56. ° See infra § 25. 

57. Howard vy. Clark, 36 Iowa 114; 
Talmage v. Burlingame, 9) Pax 21: 
Peake v. Dorwin, 25 Vt. 28. 
Fate Hughes v. Littlefield, 18 Me. 

59. Notice to, and acceptance by, 
creditor of: 

Change in relation see infra § 39. 
Conditional execution by surety see 

infra §§ 60-64. 

Na Ae instrument see infra §§ 70- 


‘60. See infra §§ 328-335. 

61. Kan.—Wright v. Hopper, 120 
Kan. 293, 243 P 5365. 

La.—Gay v. Blanchard, 32 La. Ann. 


497 ; 
83 S. C. 


SHaGk 
553. 65 SE 829. 

Tex.—Lubbock First Nat. Bank v. 
Alexander, (Civ. A.) 4 SW (2d) 298. 

Man.—Schwartz v. Bielschowsky, 
21 Man. 310, 17 WestLR 616. 

And see cases infra note 64. 

{a] Tliustrations.—(1) Where one 
of two joint debtors furnishes the 
other with money to pay his half of 
the debt, his position as to the bal- 
ance does not become merely that of 
surety for the other unless the credi- 
tor knew of the facts. Schwartz v. 
Bielschowsky, 21 Man. 310, 17 West 
LR 616. (2) Unless the creditor has 
notice that defendant signing a note 
apparently as maker is a surety, the 
latter cannot claim to be discharged 
by acts which would affect a surety 
only. Fretwell v. Carter, 83 S. C. 553, 
65 SE 829. 

62. Neyland v. (Tex. Civ. 
A.) 273 SW 1022. 

fa] Tllustration.—Where sureties 
sign notes without reference to the 
necessity of other parties signing, 
and do not give notice to the payee 
that they had signed with the under- 
standing that the notes would not be 
delivered without additional signers, 
each becomes primarily liable .as 
maker, where the payee has become a 
holder in due course for value. Ney-~ 
ae v. Lanier, (Tex. Civ. A.) 273 SW 

022. 

63. Durfee v. Kelly, 228 Mass. 571, 
117 NE 907; Burke v. Cruger, 8 Tex. 
66, 58 AmD 102; Lubbock First Nat. 
Bank v. Alexander, (Tex. Civ. A.) 4 
SW (2d) 298. ' 

[a] Tllustration.—Where, after a 
signature on an obligation, the word 
“principal” appears, and other signa- 
tories are characterized as ‘‘sureties,”’ 
the obligee is charged with notice of 
relations between the principal debt- 
or and sureties. Durfee v. Kelly, 228 
Mass. 571, 117 NE 907. 

64. Ala.—Summerhill v. Tapp, 52 
Ala, 227. 

(Conn.—-Bull v. Allen, 19 Conn. 101. 

Ga.—Chamblee v. Davie, 88 Ga. 205, 
14 SE 195; Stewart v. Parker, 55 Ga. 
656; Howell v. Lawrenceville Mfg. 
Co., 31 Ga. 663; Higdon v. Bailey, 26 
Ga. 426. 


Lanier, 
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burden being on the surety to show the knowledge or 
notice of the relation to the creditor.®® 

Exercise of power to affix name of surety. Where 
authority is given the creditor to affix the name of 
an individual to an instrument as surety, the cred- 


itor can signify his acceptance of such individual as 


If the fact 


But if it does 


Ill.— Piper v. Headlee, 39 Ill. A. 93. 

Ind.—Tharp v. Parker, 86 Ind. 102; 
Lamson v. Vevay First Nat. Bank, 82 
Ind. 21; Albright v. Griffin, 78 Ind. 
182; Arms v. Beitman, 73 Ind. 85; 
Davenport v. King, 63 Ind. 64. 

Iowa.—Morgan v.. Thompson, 60 
Iowa 280. 14 NW 306; Murray v. 
Graham, 29 Iowa 520. 

Kan.—Whittenhall v. Korber, 12 
Kan. 618. 

Ky.—Neel v. Harding, 2 Metc. 247. 
PP een Patek va” boot; Vil "Mete? 

Mich.—Smith v. Sheldon, 35 Mich. 
42, 24 AmR 529. 
sone .—Agnew v. Merritt, 10 Minn. 

Miss.—Cox v. Weed Sewing Mach. 
Cops lpaMlissy, 350: 
pe ead aeb er son v. Brock, 14. Mo. 

N. H.—Nichols v. Parsons, 6 N. H. 
30, 23 AmD 706. 

N. J.—Kaighn v. Fuller, 14 N. J. 

Deifendorf, 5 


Eq. 419. 

N. Y.—Elwood v. 

Barb. 398; Neimcewicz v. Gahn, 3 
Paige 614 Taft il Wend. 312]. 

N. C.—Torrence v. Alexander, 85 
N. C. 143; Goodman v. Litaker, 84 N. 
Oui ealyh AinR 602. 

Oh.-—Cone v. Rees, 11 Oh. Cir. Ct. 
6325-8 Ohs Cirw Dee. 192° 
PEs sit tea ouee dy v. Searles, 45 Pa. 

Tenn.—Dozier v, Lea, 7 Humphr. 

Tex.—-Stroop v. McKenzie, 38 Tex. 
132; Roberts v. Bane, 32 Tex. 385; 
Burke v. Cruger, 8 Tex. 66, 58 AmD 
102; Bonnell v. Prince, 11 Tex. Civ. 
A. 399,022 SWii855. 

Ft glia: ea eh hre v. Wright, 48 Vt. 

Wash.—Culbertson v. Wilcox, 11 
Wash. 522. 39 P 954. 

Wyo.—Frank vy. Snow, 6 Wyo. 42, 
42 Pp 484, 438 P 78. 

Sask.—-Harris v. Ferguson, 15 Sask. 
L. 533, 63 DomLR 672, [1922] 1 West 
Wkly 1118. 

fa] Illustration.— Where two or 
more sign an obligation apparently as 
joint principals, and in a payee’s suit 
against all of them as such some al- 
lege that tthey were merely sureties 
and claim to be discharged by some 
act increasing their risk as sureties, 
they must further show that the 
payee knew that they were sureties 
at the time of the occurrence. Lump- 
kin County Bank v. Justus, 150 Ga. 
286, 108 SH 794. 

Effect of knowledge see infra § 25. 

65. Lumpkin County. Bank  y. 
Justus, 150 Ga. 286. 103 SE 1794; 
Hardester v. Tate, 85 Mo. A. 624; 
Poe v. Cruger, 8 Tex. 66, 58 AmD 


Burden of proof of relation gener- 
ally see infra § 113. 

66. Gilman v. Kibler, 5 Humphr. 
(Tenn.) 19. 

67. Gilman y. Kibler, supra. 


surety only by the execution of the power,®*® which 
must be done within a reasonable time.°* 

[§ 25] (2) Effect of Knowledge by Creditor. 
Where, as between themselves, parties stand in the 
relation of pringipal and surety, although such re- 
lation does not appear upon the face of the instru- 
ment which they have executed, the creditor must, 
according to the great weight of authority, have re- 
gard to the equities of the surety in any subsequent 
action which he may take regarding the debt,°* 
where he has knowledge of the relation at the time 
he executes or receives the instrument,®® or before 
the act occurs in respect of which the surety claims 


68. U. S.—Scott v. 
Fed. 721, 9 CCA 246; Vary v. 
6 Fed. 808. 

Ala.—Bright v. Mack, 197 Ala. 214, 
72 S 433. 

Ga.—Preston v. Garrard, 120 Ga. 
689. 48 SE 118. 102 AmSR 124; Smith 
v. Fitzgerald First Nat. Bank, 5 Ga. 
A,.139,°62 SE 826. 

Ill.—Reed v. Cramb, 22 Ill. A. 34. 

Iowa.—McCramei v. Thompson, 21 
Towa 244; Lauman vy. Nichols, 15 
Iowa 161. 

Ky.—Harris-Seller Banking Co. v. 
Bond, 47 SW 764, 20 KyL 897. 

Mich.—Smith y. Shelden, 35 Mich. 
42, 24 AmR 529. 

N. Y.—Grow v. Garlock, 97 N. Y. 
81, 14 AbbNCas 487 [rev 15 NYWkly 
Dig 259]; Palmer v. Purdy, 83 N. Y. 
144; Niemcewicz v. Gahn, 3 Paige 614 
[aff 11 Wend. 312]. 

N. C.—Coffey v. Reinhardt, 114 N. 
C.: 509, 19 SE 370. 

Tex.—Lubbock First Nat. Bank v. 
Alexander, (Civ. A.) 4 SW (2d) 298; 
Zapalac v. Zapp, 22 Tex. Civ. A. 375, 
54 SW 938; Hall v. Johnston, 6 Tex. 
Civ. A. 110; 24 SW 861. 

Eng.—Overend y. Oriental Financial 
Corp, a) Re. Ee S48" [ation 
Ch. 142, and overr Strong v. Foster, 
17 C. B. 201, 84 ECL 201, 139 Reprint 
1047]. 

Ont.—Bailey v. Griffith, 40 U. C. Q. 
B. 418 [overr Jones v. Dunbar, 32 U. 
CCP LG 4: 

[a] The notice must be clear.— 
Palmer v. Purdy, 83 N. Y. 144 

Presumptions that parties are prin- 
cipals see infra § 111. 

69. U. S.—American, ete, Morte. 
Corp. v. Marquam, 62 Fed. 960; Scott 
v. Scruggs, 60 Fed. 721, 9 CCA 246; 
In re Goodwin, 10 F. Cas. No. 5,549, 


Scruggs, 60 
Norton, 


5 Dill. 140. 

Me i Pollard v. Stanton, 5 Ala. 
Ga.—Taylor: v. Scott, 62 Ga. 39; 

Camp v. Howell, 37 Ga. 312. 
Tll.—Flynn v. Mudd, 27 Ill. 323; 

Reed v. Cramb, 22 Ill. A. 34. 
Ind.—Starret v. Burkhalter, 86 Ind. 


439. 


s, 15 Iowa 
Gis Kelly v. Gillespie 12 Iowa 55, 
79 AmD 516. 
Ky.—Neel v. Harding, 2 Metc. 247. 
Rea ta v. Metoyer, 1 La. Ann. 
Me.—Cummings v. Little, 45 Me. 
183; Lime Rock Bank vy. Mallett, 42 


Me. 349. 
Mass.—Bearse v. Lebowich, 212 
Guild v. But- 


Mass. 344, 99 NE 175; 
ler, 127 Mass. 386. 

Mich.—Walter A. Wood Mowing, 
etc., Mach. Co. v. Oliver, 103 Mich. 
326, 61 NW 507; Stevens v. Oaks, 58 
Mich. 343, 25 NW 309. 

Mont.—Smith v. Freyler, 4 Mont. 
489, 1 P 214, 47 AmR 3858. 

Nebr.—Lee v. Brugmann, 37 Nebr. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


= 


§§ 25-26] 


protection.*° There is, however, some authority to 
the contrary,’ based in some eases upon the rule 
against parole evidence to contradict a written in- 
strument,‘* or upon the estoppel arising from the 
execution of an instrument under seal.73 
of exception to the general rule, it has been held 
that, where several persons sign an obligation in 
which they jointly and severally promise “as prin- 
¢cipals,” each is estopped to prove that he signed only 
as surety and that the creditor had knowledge there- 
of;*4 but on the other hand it has been held that, 
where the fact that two debtors, as between them- 
selves, are principal and surety is known to the ered- 
itor, he is bound to respect the relation, even though, 
by the terms: of the security held by him, the real 
surety occupies the position of principal.7® 

Where the creditor has 
knowledge of such facts as would put a reasonably 
prudent man upon an inquiry which, if followed up, 
would presumably have resulted in knowledge of the 


Sufficiency of knowledge. 


232, 55 NW 10538. 

N. H.—Derry Bank v. Baldwin, 41 
N. H. 434; Grafton Bank y. Kent, 4 
N. H. 221, 17 AmD 414. 

N. Y.—Lock Haven State Bank v. 
Smithy }155" Ni ey 197, 49) NE 680; 
Fischer v. Mahland, 191 App. Div. 
209,.181 NYS 179; Brown v. Mason, 
5b) App: Div. 395,66 NYS 917 [aft 
170 N. Y. 584 mem, 63 NE 1115 mem]; 
Matter of Sanders, 4 Misc. 343, 24 
NYS 317 [aff sub nom Matter of 
Petrie, 82 Hun 62, 31 NYS 65]; Wing 
v. Terry, 5 Hill 160; Suydam v. West- 
fall, 4 Hill 211 [rev on other grounds 
2 Den. 205]. 

N. C.—Goodman y. Litaker, 84 N. 
C. 8, 37 AmR 602. 

N. D.—People’s State Bank v. Fran- 
cis, § N. D. 369, .79 NW 853. 

Oh.—Day v. Ramey, 40 Oh. St. 446; 
McDowell v. Reese, 10 Oh. Dec. (Re- 
print) 303, 20 CincLBul 102. 

Pa.—Walter v. Fisher, 4 LegGaz 


204. 

Pe ODS Vall eo COCKY, mio) btcuk, 
41, 23 A 39. 

Tex.—Lubbock First Nat. Bank v. 
Alexander, (Civ. A.) 4 SW (2d) 298; 
Victoria First Nat. Bank v. Skidmore, 
(Civ. A.) 30 SW 564; Morris v. Booth, 
(Civ. A.) 18 SW 639; Babcock v. Mil- 
mo Nat. Bank, 1 Tex. A. Civ. Cas. § 
817. 

Vt.—Arbuckle v. Templeton, 65 Vt. 
205,25, A, 1095. 

Wash.—Harmon y. Hale, 1 Wash. 
TT. 422, 34 AmR 816. 

W. Va.—Parsons v. Harrold, 46 W. 
Via. 122, 32 SE 1002. 

Wis.—lIrvine v. Adams, 48 Wis. 468, 
4 NW 573, 33 AmR 817; Riley v. 
Gregg, 16 Wis. 666. 

Wyo.—Frank v. Snow, 6 Wyo. 42, 42 
P 484, 43 P 78. 

[a] Consent to suretyship.—Grow 
v. Garlock, 97 N. Y. 81, 14 AbbNCas 
487 [rev 15 NYWklyDig 259]. 

70. Gipson v. Ogden, 100 Ind. 20; 
Smith v. Shelden, 35 Mich. 42, 24 AmR 
529; Wheat v. Kendall, 6 N. H. 504. 

71. Willis v. Ives, 9 Miss. 307; 
Manley v. Boycot, 2 BH. & B. 46, 75 
ECL 46, 118 Reprint 686; York City, 
etc., Banking Co. v. Bainbridge, 45 J. 
Palas: : : 

[a] In California (1) under Civ. 
Code § 2832, which provides that “one 
who appears to be a principal, wheth- 
er by the terms of a written instru- 
ment or otherwise, may show that he 
is in fact a surety, except as against 
persons who have acted upon the 
faith of his apparent character of 
principal,’ where a person signs as 
principal, he may be held as such, 
notwithstanding the creditor knows 
that, as between the one so signing 
and the principal debtor, the former 
is in fact only a surety. California 
Nat. Bank v. Ginty, 108 Cal. 148, 41 
P 38; Harlan v. Ely, 55 Cal. 340; 
Damon v. Pardow, 34 Cal. 278. (2) 
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And a person who claims to have con- 
tracted as surety upon a joint ob- 
ligation has the burden of proving 
that the obligee not only knew of the 
fact of suretyship, but consented to 
deal with him in that capacity, and 
not as principal. Farmers, etc., Bank 
vie -DeniShorb, 3tiiCal.. 6853" 70. P—Utd; 
Casey v. Gibbons, 136 Cal. 368, 68 P 
1032; Farmers’ Nat. Gold Bank v. 
Stover, 60 Cal. 387. 

[b] In Maryland it has been held 
that the payee of a joint and several 
promissory note can be placed ina 
situation for treating one as surety 
for the other, only by his express 
assent to do so when the note is de- 
livered to him. Yates v. Donaldson, 
5 Md. 389, 61 AmD 283. 

[c] In New Jersey, while in equity 
the rule is recognized that the credi- 
tor, upon being informed of the rela- 
tionship, is bound to treat the surety 
as.if he had contracted as surety, it 
is not sanctioned at law. Shute vy. 
Maylorywee Le IN. Vk E256, 39.0 A. 6 63: 

72. See Evidence § 1043. 

To. Willts \-v. Ives, 9" Miss: 
McCall v. Evans, 4 S. C. ds los 
zier v. Lea, 7 Humphr. (Tenn.) 520; 
Deberry v. Adams, 9 Yerg. (Tenn.) 
52. But see Frank v. Snow, 6 Wyo. 
42, 42 P 484, 43 P 78 (holding that 
one of several joint makers of an 
instrument under seal cannot defend 
on the ground that he was a surety, 
unless the suretyship was known to 
the creditor). 

74. U. S.—Sprigg v. Mt. Pleasant 
Bank, 10 Pet. 257, 9 L. ed. 416. 

Me.—Waterville Bank v. Reding- 
ton, 52 Me. 466. 

Mo.—Stephenson v. Joplin State 
Bank, 160 Mo. A. 47, 141 SW 691. 

N. H.—Heath. v. Derry Bank, 44 N. 
H. 174; Derry Bank v. Baldwin, 41 N. 
Ely 23.4. 

Vt.—Claremont Bank v. Wood, 10 
Wats (DIO ae 

Estoppel or waiver as to defects or 
objections generally see infra §§ 116—- 
121. 

75. Hull v. Peer, 27 Ill. 312; Dib- 
ble v. Richardson, 171 N. Y. 131, 63 
NE 929; Grow v. Garlock, 97 N. Y. 
81, 14 AbbNCas 487 [rev 15 NYWkly 
Dig 259]; Neukirch v. McHugh, 165 
App. Div. 406, 150 NYS 1032. 

[a] Thus, where A and B execute 
a note together, with the understand- 
ing that A should pay it, as between 
themselves, A is the principal and 
B the surety, in equity, notwithstand- 
ing the payee has insisted that B ap- 
pear upon the note as principal and 
A as surety. Hull v. Peer, 27 Ill. 312. 

Notice and acceptance of change of 
relation generally see infra § 39. 

76. Fuller v. Quesnel, 63 Minn, 302, 
65 NW 634. > 

[a] He may be held to have notice 
if he is negligently, although not will- 


307; 
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suretyship, he is chargeable with notice thereof,7® 
although he did not act in bad faith in not making 
an inquiry.‘7 But knowledge that one person is the 
principal, and others who appear as such in the in- 
strument are sureties, is not shown by the mere fact 
that the former paid the interest on the debt.78 

[§ 26] 2. Express Contract in General—a. Req- 
uisites and Form in General. 
tract of suretyship’® should comply with the essen- 
tials requisite to express contracts generally,®° it 
is not. necessary that any particular forms or expres- 
sions of language be used,*! or that the instrument 
specify the relation;*? for in determining whether 
the contract is one of suretyship, the courts will con- 
sider the substance rather than the form of the con- 
tract;** and provided the nature, character, and ex- 
tent of the obligation is deseribed in certain and 
definite language,** any language or expression is 
sufficient which, by general rules of construction, 
shows an intention of the parties to create the rela- 


While an express con- 


fully, ignorant. Enix v. Hays, 48 
Iowa 86; Fuller v. Quesnel, 63 Minn. 
302, 65 NW 634. 

77. Fuller v. Quesnel, supra. 

78. Coffin v. Loomis, (Tex. 
A.) 41 SW 511. 

79. Cross references: 
Execution see infra §§ 40-66. 
Necessity of writing see Frauds, Stat- 

ute of §§ 12-70. 

Obligation constituting parties co- 

sureties see infra §§ 466, 467. 

80. See Contracts 13 C. J. p 214. 

81. Ala. — Tennessee - Hermitage 
Nat. Bank v. Hagan, 218 Ala. 390, 119 
e 4; Bright v. Mack, 197 Ala. 214, 72 


Civ. 


Cal.—National Bank of Commerce v. 
Schirm, 3 Cal. A. 696, 86 P 981. 

Ga.—Cheshire v. Hightower, 33 Ga. 
A. 793, 127 SE 891. 

La.—Alter v. Zunts, 27 La. Ann. 317. 

Mich.—Smith v. Shelden, 35 Mich. 
42, 24 AmR 529. 

S. C.—Heinrich v. Magee, 52 S. D. 
S71, 217° NW. 631, 634 ‘eit Cyl: 

82. Taylor v. Acom, 1 Ind. T. 436, 
45 SW 130. 

[a] Where bond recites that the 
obligation should be construed strict- 
ly as one of suretyship, such is the 
liability undertaken. Banco Dugand 
v. Indemnity Ins. Co., 122 Misc. 639, 
203 NYS. 541, 

83. Ky.—St. Helens Bank v. Mann, 
226 Ky 381, 11 SW (2d) 144. ? 

La.—Alter v. Zunts, 27 La. Ann. 317; 
Gasquet v. Thorn, 14 La. 506;. Nolte 
v. His Creditors, 7 Mart. N. S. 9 

Miss.—Langan v. Hewett, 21 


122. 
58 App. 


N. Y.—Wysong v. 
Div. 422, 69 NYS 286. 

Alta.—Wilson v. Cristall, 17 Alta. L. 
370, 68 DomLR 187, [1922] 1 West 
Wkly 153. 

{a] Name given to transaction by 
the parties does not govern. Langan 
v. Hewett, 21 Miss. 122. 

84... Carruth v.. Port Hudson,, Oil 
Dev. Co., 159 La. 236, 105 S 302; Dar- 
by State Bank v. Pew, 59 Mont. 144, 
195 P 852; Allaway v. Duncan, 16 L. 
T. Rep. N. S. 264; Wilson v. Cristall, 
17 Alta. L. 370, 63 DomLR 187, [1922] 
1 WestWkly 153. 

[a] Tlustration.—Where a person, 
who has no interest in mortgaged 
property and is not named as a mort- 
gagor therein, executes the mortgage 
which contains the clause, “I... 
hereby join in the execution of this 
mortgage and agree to be bound by 
the terms, covenants and conditions 
hereof and do hereby guarantee pay- 
ment of the same, according to the 
terms hereinbefore set forth,’ the 
form of the covenant sufficiently in- 
dicates that the one so executing it 
had done so as surety. Wilson v. 
Cristall, 17 Alta. L. 370, 68 DomLR 
187, [1922] 1 WestWkly 153. 


‘Miss. 
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hone? 


mortgage of another.*® 


Mere willingness not enough. A contract of sure- 
tyship does not arise from a writing in which the 
signer merely expresses his willingness to stand se- 
eurity for another person to whom credit is subse- 
quently extended;°° nor does it arise from an in- 
tention, and an unsuccessful attempt, to become a 


surety.°+ 


[§ 27] b. Different Instruments. 
narily there is an identity of obligation,®? this does 
not necessarily mean identity of instrument;®* and 
while a surety is usually bound with his principal 
by the same instrument,®* there is nothing in law 
which prevents him from becoming bound as surety 
in a separate instrument®® and also subsequent in 


85. Cal.—National Bank of Com- 
Becace v. Schirm, 3 Cal. A. 696, 86 P 

Ga.—McKibben v. Macon Fourth 
Nat. Bank, 32 Ga. A. 222, 122 SE 891; 
Baggs v. Funderburke, 11 Ga. A. 1738, 
74 SE 937. 

Ill.—-Hood v. Paddock-Hawley Iron 
Co., 53 Til. A. 229, 

Ind.—South Bend First Nat. Bank 
v. Mayr, 189 Ind. 299, 127 NE 7; Kir- 
by v. Studebaker, 15 Ind. 45. 

Mo.—Scudder v. Morris, 107 Mo. A. 
634, 82 SW 217. 

Mont.—Henry O. Shepard Co. v. 
Freeman, 40 Mont. 144, 105 P 484. 

N. Y.—New York Mut. L. Ins. Co. 
v. U. S. Hotel Co., 82 Misc. 632, 144 
NYS 476. 

Pa.—Reigart v. White, 52 Pa. 438. 

Tex.—Clark v. Turk, (Civ. A.) 50 
SW 1070. 

Eng.—Langdale v. Parry, 2 D. & R. 
037,.16-HCL) 90. 

Alta.—Wilson v. Cristall, 17 Alta. 
L. 370, 683 DomLR 187, [1922] 1 West 
Wkly 153. 

[a] Tllustrations.—(1) An agree- 
ment, “On the part of the said A and 
B, I hold myself, with them, responsi- 
ble for their part of the above con- 
tract,’ binds the surety to a direct 
performance of the contract, and is, 
in efféct, that he or his principals will 
pay. Kirby v. Studebaker, 15 Ind. 45. 
(2) Where a third person agrees with 
a seller of goods to accept a draft at 
ninety days for the amount of the 
price, in consideration of the sale and 
delivery of the goods to the purchas- 
er, Such third person is a surety. 
Hood v. Paddock-Hawley Iron Co., 53 
Ill. A. 229. (3) Where an agreement 
between two persons, perfect in all 
respects as between them as the sole 
contracting parties, was signed by 
them, and a third person added the 
words “as security” to his name, and 
in the agreement was contained a 
clause, ‘wwe bind ourselves,” etc., the 
third person, being the second signer, 
was the surety of the first signer, and 
was jointly bound with him to per- 
form the stipulations of the contract. 
Thomas v. Gumaer, 7 Wend. (N. Y.) 
43. 

[b] Contract held insufficient.— 
Henry O. Shepard Co. v. Freeman, 40 
Mont. 144, 105 P 484; Atty.-Gen. v. 
Trimleston, 5 Ir. Hq. 511; Helliwell v. 
Dickson, 9 Grant Ch. (Ont.) 414. 

86. Amalgamated Gold Mines Co. 
v. Ridgely, 100 Wash. 99, 170 P 355. 

Execution of written instrument 
see infra §§ 40-66. 

87. Allison v. Wood, 147 Pa. 197, 
23 A 559, 30 AmSR 726. 

[a] MTllustration.—An agreement in 
a letter that, in consideration of a cer- 


It is not necessary that there be a formal 
written agreement;*® the relation may be created 
by written correspondence,*’ or it may be in the 
form of a note with the addition of words indicating 
that it was intended as collateral security,®* or in 
the form of a bond as collateral to the bond and 
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time,®* or upon a new consideration.®7 
[§ 28] c. Qualification of Liability.°® 
as a general rule the surety’s liability is the same 
as that of the principal, and cannot be greater than 
that of the principal, either as to amount or as to 
the burdensome character of the conditions,°®® it is 


Although 


not necessary that the obligation of the principal 


and surety be equal,! and a lack of coincidence be- 
tween the obligation assumed by the principal and 
that assumed by the surety does not render the ob- 
ligation of the latter invalid.? 
the precise terms upon which he is willing to be- 
come a surety,® and may qualify his liability by lim- 


The surety may fix . 


iting the amount for which he ean be held liable,* 


Whilst ordi- 


tain subscription to railroad stock by 
the addressee, it is understood that 
the road shall be completed to a cer- 
tain point by a certain time, and in 
default ‘thereof the money paid on 
such subscription shall be returned 
by the company, or, in default thereof, 
by the writer, is a contract of surety- 
ship. Allison v. Wood, 147 Pa. 197, 
23 A 559, 30 AmSR 726. 

88. National Bank of Commerce v. 
Schirm, 3 Cal. A. 696, 86 P 981. 

{a] Thus an instrument in the or- 
dinary form of a negotiable note, ex- 
cept that it contains at the end there- 
of and before the signatures the 
added words: “Collateral for S. Bryan 
note. Note 58,” constitutes a contract 
of suretyship. National Bank of 
Commerce vy. Schirm, 3 Cal. A. 696, 86 
P 981. 

Surety on bill or note generally see 
galls and Notes §§ 114-117, 660, 816, 

89. New York Mut. L. Ins. Co. v. 
Cae Hote! Co., 82 Mise. 632, 144 NYS 

90. Teasley v. Ray, 9 Ga. A. 649, 72 
SE 43; Dowell v. Wilson, Coop. t. 
Brough. 504, 47 Reprint 179. 

[a] Recommendation for educa- 
tion of infants, with an assurance 
that the writer himself was willing to 
go toward its object as far as a cer- 
tain sum, was a promise to pay that 
sum for the purpose. Dowell v. Wil- 
eee Coop. t. Brough. 504, 47 Reprint 


wget Matthews v. Millsaps, 58 Miss. 
92. See infra § 127. 
93. McKibben v. Macon Fourth 


Nat. Bank, 32 Ga. A. 222, 122 SE 891. 

94. McKibben v. Macon Fourth 
Nat. Bank, supra; Musgrove v. D. E. 
Luther Pub. Co., 5 Ga. A. 279, 63 SE 
52; Westinghouse Electric, ete., Co. v. 
Wilson, 63 Pa. Super. 294. 

95. McKibben v. Macon Fourth 
Nat. Bank, 32 Ga. A. 222, 122 SE 891; 
Abell v. Scott, 5 Ky. Op. 238; West- 
inghouse Electric, etc., Co. v. Wilson, 
63 Pa. Super. 294. 

Cosureties by different instruments 
see infra § 467. 


96. McKibben vy. Fourth Nat. 
Bank, 32°Ga. vA. 222, 122) SE 's9iti- 
Westinghouse Electric, ete. Co. v. 


Wilson, 63 Pa. Super. 294. 

97. Westinghouse Electric, ete., Co. 
v. Wilson, supra. 

eho he generally see infra §§ 
78-85. 

98. Affecting right of contribution 
between cosureties see infra § 483. 

Stipulation as supplemental surety 
see infra § 530. 

99. See infra § 127. 

1. New Amsterdam Casualty Co. v. 
Wi IoTaylor Constre Conel2e hea) 


or he may be surety for the performance of a part 
only of what the principal is obligated to do.® 
the affixing of a certain amount between the signa- 
ture and seal of a surety will not limit his liability 
as expressed and fixed in the body of the bond;® 
and he cannot limit his liability on a written obliga- 
tion by a parol agreement.” 


But 


972, 975 [cit Cyc]; Gasquet v. Dim- 
itry, 9 La. 585; Citizens’ Nat. Bank v. 
Burch, 145 N. C. 316, 59 SE 71. 

2. Poblete v. Lo Singco, 44 Phil- 
ippine 369. 

3. Benjamin v. Rogers, 126 N. Y. 
60, 26 NE 970. 

[a] Rule applied.—(1) Where 
sureties became liable for the joint 
administration of two persons under 
an arrangement that one administra- 
tor should do no more than sign all 
papers presented by the other. Palm- 
er v.. Ward, 91 App. Div. 449, 86 NYS 
990. (2) Where a surety stipulated 
that he was not to be held for an- 
other’s default in paying for gas fix- 
tures, unless the latter’s agreement 
with the seller of such fixtures was 
performed on a certain date. Central 
Gas, etc., Co. v. Kohn, 3 Misc. 235, 22 
NYS 758. 

Wty paki aes execution see infra §§ 

4 La—New Orleans v. Wagga- 
man, 31 La. Ann. 299. 

Mass.—Brighton Bank y. Smith, 12 
Allen 243, 90 AmD 144. 

Mont.—Butte v. Cohen, 9 Mont. 435, 
24 P 206. 

N. Y.—Benjamin v. Rogers, 126 N. 
Y. 60, 26 NE 970; Toucey v. Schell, 
T5SMisc. 350737 NYS"8:79: 

N. C.—Citizens’ Nat. Bank y. Burch, 
145. Ne C.. 316, 59 SE 71. 

[a] Illustration.—Where an 
amount is placed opposite each signa- 
ture, each surety severally is liable 
for that amount only, although in the 
body of the instrument, after the part 
specifying all of these amounts, oc- 
curs the words, “for the payment of 
which well and truly to be made we 
bind ourselves, our heirs, representa- 
tives, administrators, and assigns, 
jointly and severally, by these pres- 
ents.”’ Butte v. Cohen, 9 Mont. 435, 24 
P 206. 

{[b] Surety may impose any limit 
he chooses upon his liability. Ben- 
ain v. Rogers, 126 N. Y. 60, 26 NE 


Limitation as to amount of liabil-. 
ity generally see infra §§ 126-128. 

5. New Amsterdam Casualty Co. v. 
Wot. Naylor=Constry Co. [Zen (2a) 
972, 975 [cit Cyc]: 

6. Dangel v. Levy, 1 Ida.,722. 

7. Milan Bank v. Richmond, 235 
Mo. 532, 139 SW 352. 

fa] Rule applied.—A surety upon 
a note cannot escape liability on the 
ground that the liability of other 
sureties upon the note was limited 
by a parol agreement, as those sure- 
ties could not set up the agreement as 
a defense. Milan Bank vy. Richmond, 
235 Mo. 532, 1389 SW 352. 

Parol evidence to contradict writ- 
ten contract of suretyship generally 
see Evidence § 1469. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 29-82) 


[§ 29] d. Agreement To Become Surety—(1) In 
General. A contract to pay another to become sure- 
ty or to lend one his eredit is not unlawful,’ is based 
on a sufficient consideration,® and is binding upon 
the promising surety,?° although the obligation be- 
tween the principal and the creditor does not ab- 
solutely conform to the agreement to become a 
surety.‘? If such an agreement is entered into by an 
unauthorized agent, the surety’s subsequent signing 
of the instrument constitutes a ratification of the 
- agreement. +? 

[§ 30] (2) Operation and Effect. An agreement 
to become a surety does not make the promisor a 
surety.1* But it is the duty of the promisor to be- 
come a surety in compliance with its terms;!* and 
he is not released therefrom by the other party’s 
failure to make a formal demand that he sign the 
obligation.*°® If he fails to become a surety as agreed 
and the agreement has been relied on, he may be 
held liable for a breach of his contract, to the same 
extent as if he had become surety;!® and it has 
been held that such an agreement may be enforced 
by the creditor, even though he was ignorant of it at 
the time it was made.** But a person who actually 
has not become a surety, although he has agreed to 
do so, cannot be made liable by the false and fraudu- 
lent representation of an agent, without authority, 
that he has become such surety. oe 

Agreement to deliver new bond. Where a surety 
agrees to deliver a new bond upon the return of the 
old one, the surety would be liable following the 
obligee’s surrender of the old bond, even though it 
has not issued a new one at the time of principal’s 
default,?® since the execution of the new bond would 
be merely putting in written form that which has 
already been agreed upon.”° 

Covenant to relieve one who is surety by becom- 


8. Givens v. Gridley, 106 SW 1192, 
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Covenant, Action of 15 C. J. p 


(50, Codie 25 
ing a surety in his stead may be sued upon, in an ac- 
tion of covenant, in the name of such surety.?! 

[§ 31] e. Statutory Requirements in General.?2 
A surety’s obligation is not rendered invalid by rea- 
son of the fact that a bond given by him does not 
conform to the statute under which it is given,” 
or that the statute may be unconstitutional,?* as it 
may be good as against him, as a common-law bond, 
if voluntarily given.*® In some jurisdictions there 
are statutory provisions to this effect.?® 

Applications of rule. A surety may be held lia- 
ble on his obligation, although the statute is vio- 
lated, by the naming of a wrong obligee,?* or by mak- 
ing the bond joint only, and not joint and several ;?§ 
or by providing for a larger?® or smaller®° penalty 
than the statute provides; or by adding a condition 
not specifically named in the statute; or by not 
taking security in addition to the sureties.*? Where 
it is required that a certain number of sureties shall 
sign the bond, if a fewer than that number volun- 
tarily and knowingly sign, they will be bound,?* un- 
less, in the absence of waiver, the statutory require- 
ment is mandatory,** or unless they sign on condi- 
tion that the required number shall sign.?® 

[§ 32] 3. Implied or Quasi Contract in General?*® 
—a. General Rules. <A form of suretyship, known as 
“involuntary suretyship,” °* may arise, without any 
contract being expressed in positive terms of surety- 
ship, or any actual intent to form that relation, out 
of a contract whose chief object is to accomplish 
some purpose other than that of becoming liable for 
the debt, default, or miscarriage of another, but 
which, by implication of law incidentally, has that 
effect, by reason of the position which the parties 
have assumed toward each other or toward the prop- 
erty out of which the debt or obligation due to the 
obligee is paid; ?8 and where the relation so re- 


1187. Pacific Bridge Co. v. U. S. EH outy) 


32 KyL 825. 22. Requirements of statute relat-| etc., Co., 33 Wash. 47, 73 P 772 

9. Givens v. Gridley, supra. ing to: 3 28. Baars v. Gordon, 21 WY. 25. 

Consideration for tet a May con- Particular contracts of suretyship see 29. Henderson v. Matlock, 9) Nee 
tract see infra §§ 78-8 cross references supra. 366; Collins v. Gwynne, 9 Bing. 544, 

10. See infra § 30 Principal’s obligation see supra § 9.] 23 HCL 697, 131 Reprint 717. 

11. Webster v. Smith, 4 Ind. A. 44,| Signing by principal see infra § 43. 380. Carver v. Carver, 77 Ind. 498. 
30 NE 139; Mann v. McDowell, 3 Pa. Validity of statutory bonds in gen- 81. Chadwick v. U. S., 3 Fed. 750. 
357, 45 AmD 649. eral see Bonds §§ 38-46. ; 32. Joyce. v. Auten, 179" UU. S2 591, 

12. Ailes vy. Miller, 52 Ind. A. 280, 23. Stephens v. Crawford, 3 Ga.| 21 SCt 227, 45 L. ed. 332 [aff 92 Fed. 
100 NE 475. 499; Stephens v. Crawford, 1 Ga. 574, | 838, 35 CCA 38]; State v. Wiley, 15 

Ratification of unauthorized signa-| 44 AmD 680; Riggs v. Miller, 34 Nebr. Towa 155. 
ture see infra § 51. 666, 52 NW 567; Kopplekom v. Huff- 33. Ga.—Justices Scriven County 

13. Rice v. Moore, 1 Del. 452; Ca-| man, 12 Nebr. 95, 10 NW 577; Skell- interior Ct. v. Ennis, 5 Ga. 9, 
nal, etc., Co. v. Grayson, 4 La. Ann. | inger v. Yendes, 12 Wend. (N. Y.) 306; y.—uU. S. Fidelity, etc., Co. v. Com., 
511; Vogelsang v. Taylor, (Tex. Civ.| Governer v. Witherspoon, 10 N. C. 42, 104 Sw 1029,.31 Kyl 1179. 


A.) 80 SW 637. 

14. Webster v. Smith, 4 Ind. A. 44, 
30 NE 139; Donaldson v. Hartford 
Acce., etc., Co., 269 Pa. 456, 112 A 562. 

15. Webster v. Smith, 4 Ind. A. 44, 
30 NE 139. 

16. Ind.—Webster v. Smith, supra. 

Iowa.—Van Riper v. Baker, 44 lowa 

50. 

N. ©—Sleight) v.. Watson; 53 (N.C. 
Li0. 

Pa.—Mann v. McDowell, 3 Pa. 357, 
45 AmD 649. 

Eng.—Horne v. Ramsdale, 9 M. & 
W. 329, 152 Reprint 140. 

[a] Defense.—If a bond be ten- 
dered for signature to one who has 
promised to execute it, it is not any 
defense that a cosurety has not exe- 
cuted it, or that the latter was not 
present, or that the latter afterward 
died. Horne v. Ramsdale, 9 M. & W. 
329, 152 Reprint 140. 

17. McKerall v. McMillan, 9 Rob. 
(La.) 19. 

18. Hayes v. Burkam, 94 Ind. 311. 

19. Donaldson v. Hartford Acce., 
etc., Co., 269 Pa. 456, 112 A 562. 

20. Donaldson vy. Hartford Acc., 
etc., Co., Supra. 

21. Flinn v. McGonigle, 9 Watts. 
Fed topea @ Saha) are 
Action pe ‘covenant generally see 


But see Reuter v. Moskovitz, 65 Pa. 
Super. 229 (holding that a surety on 
a bond to secure the discharge of an 
insolvent cannot be held liable where 
the bond is not in the form provided 
by the act, it discloses no promise to 
pay money, is given for the use of 
plaintiff alone, and its conditions are 
absolutely unenforceable). 

24. Bradford y. Skillman, 6 Mart. 
N.S, (ia) 9123: 

Bonds generally see Bonds § 43. 

25. Stephens v. Crawford, 3 Ga. 
499; Stephens v. Crawford, 1 Ga. 574, 
44 AmD 680; Peo. v. Pace, 57 Ill. A. 
674. 

[a] Designation.— Where the bond 
is in the required form and volunta- 
rily executed, it is valid as against 
the surety whether it is calleda “stat- 
utory bond” or a “common-law bond.’ 
Waterous Engine Works Co. v. Clin- 
ton, 110 Minn. 267, 125 NW 269. 

Defective statutory bond valid as 


common-law bond generally see 
Bonds § 41. 

26. See statutory provisions. 

27. Pacific Bridge Co. v. U. S. Fi- 
delity, etc., Co., 338 Wash. 47, ae iP 
TT 25. Inv re oy Neills, Sau. & Sc. 68 


[a] Contractor’s bond Se rining to 
city instead of to state, as required 
by statute, is admissible in evidence. 


Mich.—Peo. v. Johr, 22 Mich. 461. 

Nebr.—Gyeer v. Courtney, 59 Nebr. 
555, 81 NW 4387; Gray v.. Norfolk 
School Dist., 35 Nebr. 438, 53 NW 377. 

Oh.—Dalton v. Miami Tribe No. 1, 


eg Dec. (Reprint) 42, 2 AmLRec 
“ Tex.—Reynolds v. Dechaums, 24 
Nek elias 7 6s AmIDh 10d JaCODS ive 


Shannon;-1 Tex. Civ. “A. 395, 21 Sw 
386. 

Eng.—Peppin vy. Cooper, 2 B. & Ald. 
431, 106 Reprint 4238. 

Signins by surety generally see in- 
fra §§ 46-51 


34. Cutler v. Roberts, 7 Nebr. 4, 
29) Am R371), 

35. Reynolds v. Dechaums, 24 Tex. 
174, 76 AmD 101. 


Conditional signing by surety gen- 
erally see infra §§ 52-64. 

36. Obligation constituting parties 
cosureties see infra §§ 446, 447. 

387. See supra § l. 

38. Ala. — Tennessee-Hermitage 
Nat. Bank v. Hagan, 218 Ala. 390, 119 
S 4 


Ariz.—Weatherford vy. Adams, 31 
Ariz. 187, 251 P 4538, 457 [cit Cyc]. 

Ga. —Cardin v. Jones, 23 Ga. 175. 

T1l.—Chicago, etc., R. Co. v. Glenny, 
175 Ill. 238, 51 NH 896. 

Kan.—Wright v. Hopper, 120 Kan. 
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sults, it is immaterial that it does not appear on the 
This form of suretyship 
may arise out of an implied parol agreement between 
the parties,*® or it may arise between obligors on 
different instruments or obligatians,*? 
undertakings are entirely separate and independ- 
A person who promises as principal to pay to 
a ereditor a definite sum does not become a surety 
as to an indebtedness of a third person included in 


face of the transaction.®® 


entices 


that sum.#$ 


Surety of agent, acting within the scope of his 
authority, is the surety of the principal.*# 

[§ 33] b. By Execution of Joint Obligation.*® 
Where two. or more persons enter into a joint obliga- 


293, 243: -P.535. 
Ky. —Whitman y. Gaddie, 7 B. Mon. 


Oh.—Burdsall v. Chrisfield, 1 Disn. 
51, 12 Oh. Dec. (Reprint) 481. 


Pa.—Lender vy. Kline, 167 Pa. 188, 
31 A 550. 
3 C.—Stokes v. Hodges, 32 S. C. Eq. 


Tex.—Snyder Bank v. Howell, (Tex. 
Commun. A.) 208 SW 908 [rev (Civ. A.) 
158 SW 574]; Durham v. McDowell, 
(Civ. A.) 265 SW 425. 

Wash.—Amalgamated Gold Mines 
a We Ridgely, 100. Wash. 99, 170: P 


Que.—Maucotel v. Titrault, 28 Que. 
Super. 251. 

[a] MTlustration.—Where vendors 
of land deposit in a bank one thou- 
sand dollars of the total price paid in 
eash, to be paid over to them when 
they should obtain release of the 
mortgage and place it in the bank, the 
bank occupies toward the buyer the 
position of surety for the vendors, 
and the vendors to the bank the posi- 
tion of indemnitors, where they in- 
form the bank that a release had been 
obtained, and the bank has applied the 
deposit to payment of their note held 
by it, and refused to pay the money to 
the buyer. Snyder Bank v. 
(Tex. Commn. A.) 208 SW 
(Civ. A.) 158 SW 574]. 

[b] Insurance ponent in case of 
the destruction by fire, caused by a 
locomotive, of property which it has 
insured stands in the position of a 
surety. Chicago, ete., R. Co. v. Glen- 
ny, 175 Ill. 238, 51 NE 896. 

[ec] Relation held not to have aris- 
en.— (1) Between borrower from 
mortgagor and mortgagor. Wright v. 
Hopper, 120 Kan. 293, 243 P 535. (2) 
A creditor who receives a promissory 
note on a third person from his debt- 
or, as collateral security, does not, 
by suing on it in his own name, be- 
come the surety of the maker of the 
pledged note. Cardin yv. Jones, 23 Ga. 
ity fay 5 

39. Tennessee-Hermitage Nat. 
Bank v. Hagan, 218 Ala. 390, 119 S 4. 

[a] Tllustration.—Where a loan is 
in fact made to a bond and a note ex- 
ecuted therefor by others, the rela- 
tion of principal and surety arises as 
between such parties, even though 
the bank does not sign the note. Ten- 
nessee-Hermitage Nat. Bank y. Ha- 
gan, 218 Ala. 390, 119 S 4. 

40. Amalgamated Gold Mines Co. 
v. Ridgely, 100 Wash. 99, 170 P 355. 

As not within statute of frauds see 
Frauds, Statute of §§ 18, 403. 

41. Burdsall v. Chrisfield, 1 Disn. 
(Oh.) 51, 12 Oh. Dec. (Reprint) 481; 
Amalgamated Gold Mines Co. vy. 
Ridgely, 100 Wash. 99, 170 P 355. 


908 [rev 


{a] Illustration. — Where — stock- 
holders borrow money on a note for 
the benefit of the company, and the 


company gives a note and mortgage 
to one of such stockholders to pay off 
the note, the two notes are but one 
transaction, and the stockholders are 
only sureties for the company. Amal- 
gamated Gold Mines Co. vy. Ridgely, 
100 Wash. 99, 170 P 355. 


Howell, 
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{b] Where parties exchange mem- 
orandum checks for mutual accommo- 
dation, they stand in the relation of 
principal and surety to each other 
so long as their checks are outstand- 
ing and unpaid. Burdsall v. Chris- 
ficlas 4> Disn: - (Oh. 51,0 42. Oh. Dec 
(Reprint) 481. 

42. Solomon v. Reese, 34 Cal. 28; 
Havens v. Willis, 100 N. Y. 482, 3 NE 
a3 [aff 17 NYWklyDig 372]; Tracy 

. Pomeroy, 120 Pa. 14, 13 A 514. 

[a] Relation does not exist (1) be- 
tween a surety on an attachment un- 
dertaking and a third person, not a 
party to the suit, at whose request 
he signs the undertaking and who de- 
posits with him a sum of money 
to indemnify him against any loss or 
damage he may sustain by reason of 
his signing the undertaking; and if 
a suit is brought on the undertaking 
the surety cannot retain out of the 


money so deposited any costs or 
expenses incurred in defending the 
action. Solomon v. Reese, 34 Cal. 28. 


(2) Where a creditor holds a note on 
which another is surety, with col- 
lateral given by the latter, and a third 
person, a stranger to the note, after- 
ward executes to the creditor at his 
request an agreement by which he 
agrees to pay the creditor any sum 
he may fail to collect on the note or 
from the collaterals, this is a new 
and independent responsibility as- 
sumed with a knowledge of the ante- 
eedent equities, and does not make 
him a surety for the prior surety and 
as such. entitled to be subrogated to 
the rights of the creditor and the 
possession of the collateral. Tracy 
v. Pomeroy, 120 Pa. 14, 13 A 514. 

43. Brown v. Ginn, 21 Oh._Cir. Ct. 
N, S. 85. 

[a] Illustration—An officer of a 
banking institution who, to secure to 
the bank the payment of certain sums 
which he owes to the bank, and other 
sums of the bank’s money which he 
has loaned illegally, executes an in- 
strument by which he obligates him- 
self to pay to the bank a certain 
amount, which is the aggregate of a 
number of items, does not thereby 
become a surety as to the note of a 
third person which is one of the items 
included. Brown v. Ginn, 21 Oh. Cir 
Gt. N#Ssco- 

44. Eckford v. Wood, 5 Ala. 136. 

[a] Surety of master of vessel act- 
ing as agent for the owner may be 
considered the surety of such owner. 
Eckford v. Wood, 5 Ala. 136. 

Execution of suretyship contract by 
agent see infra §§ 50, 51. 

45. Accommodation indorser 
surety see Bills and Notes § 422. 

Comaker of note as surety see Bills 
and Notes §§ 105, 106. 

46. Ala.—Clark vy. Dane, 128 
122, 28 S 960; Brage v. Patterson, 85 
Ala. 238, 4 S 716; Owen v. McGehee, 
61 Ala. 440; Martin v. Baldwin, 7 


Ala. 923. 
20 Cal. 


Cal.—Chipman vy. 
130. 

Ga.—Waldrop v. Wolff, 114 Ga. 610, 
40 SE 830. 


as 


Ala. 


Morrill, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 32-34 


tion, as between themselves, each is a principal for 
his proportionate share of the debt or obligation, or 
so far as his own 
to the shares or acts of the others.*® 
class of eases, as far as the creditor or obligee is con- 
cerned, each obligor is a principal as to the whole of 
the debt or obligation,#* and the suretyship cannot 
be imposed upon the ereditor or obligee, without his 
consent, so as to affect his rights.*§ 

[§ 34] ce. By Assumption of Indebtedness.*® 
common instanee of involuntary suretyship, at least 
as between the principal and surety themselves, oc¢- 
curs where one party to a contract, as a part of the 
agreement, assumes an indebtedness owing by the 


acts are concerned, and a surety as 
But in this 


A 


Ky.—Bridgewater v. England, 62 S 
W 882, 23 KyL 338; Jump v. John- 
son, 13 SW 843, 12 KyL 100. 

La.—Randolph vy. Stark, 51 La. Ann. 
1121, 26°S 59; Daigle’s Suce, 15 Da. 
Ann. 594. 
tae aie v. Wentworth, 20 Me. 

N. H.—Henderson v. MeDuffe, 5 N. 


H. 38, 20 AmD 557. 

N. Y.-—Crafts v. Mott, 4 N. Y. 604 
[aff 5 Barb. 305]; Van Rensselaer v. 
Akin, 22 Wend. 549. 

Oh.—Still v. Holland, 1 Oh. Dec. 


(Reprint) 584, 10 WestLJ 481. 


Pa.—Sterling v. Stewart, T4 Pa. 
445, ~ AmR 559. 

S. C—Stokes v. Hodges, 32 S. C. 
Eq. 135. 

Tenn.—Merrimon v. Parkey, 136 
Tenn. 652, 658, 191 SW 327 [cit Cyel. 
Va.—Cox v. Thomas, 9 Gratt. (50 
Va.) 312. 
5 ors v. Barker, 53 L. J. Q. 
‘. od 

{a] Ilustrations.—(1) Where sev- 


eral persons execute a joint bond, 
and make themselves responsible for 
their own and each other’s acts, they 
are liable as principals for their 
own acts and as sureties for those of 
all the other obligors. Cox v. Thom- 
as, 9 Gratt. (50 Va.) 312. (2) Where 
an owner and occupier of land is com- 
pelled to pay arrears of tithes, a por- 
tion of which should have been paid 
by another owner and occupier, he 
can-recover from such other owner 
and occupier. Christie v. Barker, 53 
Enel OPE ISTE 

47. Fitzgerald v. 
283, T1 NW 224. 

48. Fitzgerald v. Nolan, supra; 
Jump v. Johnson, 13 SW 843. 12 KyL 
100; Merrimon vy. op ey: 136 Tenn. 
645, 658, 191 SW 327 [cit Cyel. 

[a] One maker of promissory note 
(1) on paying his share, cannot claim 
the rights of a surety against the 
creditor as to the unpaid balance. 
Fitzgerald v. Nolan, 102 Iowa 283, 71 
NW “224: Jump v. Johnson, 13 SW $43, 
12 KyL 100. (2) Comaker as surety 
generally see Bills and Notes §$§ 105, 


106. 
Rule applied.— Where a mar- 


Nolan, 102 Iowa 


[b] 
ried woman executes a note signed by 
herself and husband, her name ap- 
pearing first, the check given for the 
note is indorsed by both, and he uses 
the proceeds in his business, the ne- 
gotiations for the loan are condtcted 
wholly by him, the payee knows that 
a married woman cannot sign as sure- 
ty, and refuses a note signed by the 
husband alone and accepts the note 
when signed by both, and the payee 
derives: no benefit from the transac- 
tion other than the interest on the 
loan, the wife cannot cuntend that she 
signed as surety. Swearingen vy. Ty- 


ler, 182 Ky. 458, 116 SW 331. 
. 49. Assumption of debt or obliga- 
on: 


As changing relation see infra § 37. 

Effect of collateral agreement see in- 
fra § 35. 

Of firm on retirement of partners or 
dissolution see Partnership § 595. 


§§ 34-36] 
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other te a third person, the one assuming the in- ( thereof,®4 and if he accepts such agreement, he is 


debtedness becoming the principal, and the former 
debtor a surety.°° For example, where a purchaser 
of mortgaged land assumes and agrees to pay the 
mortgage debt, he becomes the principal debtor, and 
the mortgagor or grantor occupies the position of a 
surety;°' or where, upon the dissolution of a firm 
or a change in the membership, the continuing part- 
ners or new firm assumes the firm debts, those who 
assume the debts are, as among themselves, the prin- 
cipal debtor and the retiring partners are regarded 


as sureties.°? 
As to creditor. 


50. Towa.—Malanaphy v.~ Fuller, 
ay Mfg. Co., 125 Iowa 719, 101 NW 


Kan.—Union Stove, ete., Works v. 
Caswell, 48 Kan. 689, 29 P 1072, 16 


LRA 85. 

Mo.—Calloway v. McKnight, 180 
Mo. A. 621, 163 SW 9382; Citizens’ 
Bank v. Douglass, 178 Mo. A. 664, 
161 SW 601; Rea Impl. Co. v. Smith, 
167 Mo. A. 119, 151 SW 203; Ameri- 
can Nat. Bank v. Klock, 58 Mo. A. 335. 

N. Y.—Warren v. Wilder, 114 N. Y. 
209, 21 NE 159; Palmer v. Purdy, 83 
N. Y. 144; Turner v. Jaycox, 40 N. 
Y. 470; Crafts v. Mott, 4 N. Y. 604; 
Berbling v.' Glaser, 3 Misc. 624, 23 
NYS 118. 

Tenn.—Sully _ v. Childress, 106 
Tenn. 109, 60 SW 499, 82 AmSR 875. 

Tex.—Long v. Patton, 43 Tex. Civ. 
Are £15 93- SW 519. 

Vt.—Bishop v. Day, 13 Vt. 81, 37 
AmD 582. 

Va.—Washington, etc., R. 
Cazenove, 83 Va. 744, 3 SE 433. 

Wis.—Fanning v. Murphy, 126 Wis. 
538, 105 NW 1056, 110 AmSR 946, 4 
LRANS 666, 5 AnnCas 435. 

Ont.—Canada Permanent Loan, etc., 
Co. v. Ball, 30 Ont. 557. 

[a] TIllustrations.—(1) Where the 
stockholders of an oil company give 
their individual note to a bank, and 
turn the proceeds over to the oil com- 
pany for its use in the purchase of 
casing and supplies, and such prop- 
erty is mingled with the property of 
the oil company on the lease, and the 
oil company assumes the note and 
agrees to pay it, the makers of the 
note occupy the position of sure- 
ties, and the oil company that of 
principal with reference to the debt 
evidenced by the note. Blockson v. 
Guaranty State Bank, etc., Co., (Tex. 
Commn. A.) 251 SW 1025 [rev (Civ. 
A.) 241 SW 315]. (2) One who pur- 
chases a business, agreeing to assume 
as part of the consideration the debts 
of the sellers, becomes not a surety 
or guarantor as to such debts, but 
principal debtor. Berbling v. Glaser, 
3 Misc. 624, 23 NYS 118. 

{b] By bank.—(1) Where a new 


Cons; 


bank assumes payment of the depos- | 


jitors of an old bank, the new bank 
becomes the principal debtor as to 
depositors, and the old bank becomes 
the surety for it. Miles v. Macon 
County Bank, 187 Mo. A. 230, 173 SW 
713. (2) Effect of reorganizing bank 
generally see Banks and Banking § 


29. 

[c] Where three trustees and ex- 
ecutors mortgage leasehold, and aft- 
erward a new executor and trustee 
is appointed who succeeds to the in- 
terest of one of the original three 
who is released, the retiring trustee 
and executor becomes a surety. Can- 
ada Permanent Loan, etc., Co. v. Ball, 
30 Ont. 557. 

51. See Mortgages § 789. 

2. See Partnership § 595. 

53. Citizens’ Bank v. Douglass, 178 
Mo. A. 664, 161 SW 601; Fanning v. 
Murphy, 126 Wis. 538, 105 NW 1056, 
110 amSR 946, 4 LRANS 666, 5 Ann 
Cas 435. 


Even though the creditor is not a 
party to the agreement,** it is made for his benefit 
and he is imphedly included as within the privity’ 


General. 


same purpose.°* 


54. Malanaphy v. Fuller, etc., Mfg. 
Co., 125 Iowa 719, 101 NW. 640, 106 
AmSR 332; Citizens’ Bank v. Doug- 
lass, 178 Mo. A. 664, 166 SW 601; 
Fanning v. Murphy, 126 Wis. 538, 105 
NW 1056, 110 AmSR 946, 4 LRANS 
666, 5 AnnCas 435. 

55. Iowa.—Malanaphy v. Fuller, 
ete., Mfg. Co., 125 Iowa 719, 101 NW 
640, 106 AmSR 332. 

Kan.—Union Stove, ete., Works v. 
Caswell, 48 Kan. 689, 29 P 1072, 16 
LRA 35. ‘ 

Mo.—Citizens’ Bank vy. 
178 Mo. A. 664, 161 SW 601. 

N. Y.—Warren v. Wilder, 114 N. Y. 
209, 21 NE 159; Palmer v. Purdy, 83 
N. Y. 144. 

Tex.—Wilson v. J. W. Crowdus 
Drugii@o:, «(Commn,. 8A) 222. Sw. 223 
[aff (Civ. A.) 190 SW 194]. 

{a] Ilustrations. — (1) Where 
third persons agree with defendants 
to pay their note due a bank, and the 
bank not only accepts the promise 
of the third persons, but induces them 
to assume payment of the debt, 
granting an extension of time without 
notifying defendants, the bank must 
be held to have elected to accept the 
third persons as principals, and look 
to defendants merely as_ sureties. 
Citizens’ Bank v. Douglass, 178 Mo. A. 
664, 161 SW 601. (2) Where one as- 
sumes payment of a note as consider- 
ation for a transfer, the relation of 
principal and surety is created be- 
tween the original and new debtor. 
Hawkins v. Western Nat. Bank, (Tex. 
Civ. A.) 145 SW 722. 

{b] One of several original debt- 
ors can so contract with the others 
for their assumption and payment of 
the common debt as to acquire the 
rights of a surety, upon knowledge of 
the new arrangement being com- 
municated to the creditor. Palmer v. 
Purdy, 83 N. Y. 144. 

Notice to, and acceptance by, credi- 
tor of change of relation see infra § 
“39. 


Douglass, 


"56. Wilson v. J. W. Crowdus Drug 
Co., (Tex. Commn, A.) 222 SW 223 
~*[aff (Civ. A.) 190 SW 194]. 

57. Chattel mortgage generally 
see Chattel Mortgages 11 C. J. p 387. 

Mortgages generally see Mortgages 
2s Ol GH Soni rtar-el Fosh 

58. Pledge generally see Pledges 
49°C. J. p 888. 

59. See supra § 1. 

60. In re Blanchard, 253 Fed. 758 
{rev on other grounds 262 Fed. 75]; 
Robinson v. Roe, 233 Fed. 936, 14 CCA 
610 [certiorari den 242 U.S. 630 mem, 
37 SCt 15 mem, 61 L. ed. 536 mem]; 
West Huntsville Cotton Mills Co. v. 
Alter, 164 Ala. 305, 51 S 338; Nihiser 
v. Nihiser, 127 Md. 451, 96 A 611. 

61. See cases infra notes 62, 63. 

62. U. S.—Cross v. Allen, 141 U. 
S. 528, 12 SCt 67, 35 L. ed. 843 [aff 
28 Fed. 346]. 

Ala.—West Huntsville Cotton Mills 
Co. v. Alter, 164 Ala. 305, 51 S 338; 
Moses v. Home Bldg., etc., Assoc., 100 
Ala. 465, 14 S 412. 

Cal.—Sather Banking Co. v.  Ar- 
thur R. Briggs Co., 138 Cal. 724, 72 P 
352; Spear v. Ward, 20 Cal. 659. 


bound to observe and respect the relationship of prin- 
cipal and surety arising therefrom,**® unless it is 
otherwise specially contracted by the parties.** 

[§ 35] d. By Mortgage*? or Pledge®s—(1) In 
A common instance of real suretyship,°® 
under which property mortgaged or pledged is said 
to stand as surety,°® and the surety held liable as 
such only to the extent of the property mortgaged or 
pledged,®* arises where property is mortgaged, with- 
out personal liability, to secure the .debt or obliga- 
tion of another,®? or where it is pledged for the 


The extent of the interest of the 


surety in the property is immaterial.®+# 
[§ 36] (2) Applications of Rule. 


Where a prior 


Ga.—White v. Ault, 19 Ga. 551. 
ier yaaa v. Brown, 16 Iowa 


Md.—Nihiser v. Nihiser, 127 Md. 
451, 96 A 611. 

Mich.—Metz v. Todd, 36 Mich. 473. 

N. Y.—Albion Bank v. Burns, 46 N. 
Ye LTO path 2) Mans? seit Aw eritienys 
Loucks, 6 Barb. 470; Gahn v. Niemce- 
wicz, 11 Wend. 312. 

N. C.—Weil v. Thomas, 114 N. C. 
197, 19 SE 103; Hinton v. Greenleaf, 
113 N. C..6, 18 SE 56. 

Tex.—Westbrook v. Belton Nat. 
Bank, 97 Tex. 246, 77 SW 942. 

Vt.—Fowler v. Barlow, 146 A 77. 
EE Bese AL Uae v. Freyeér, 21 Wis. 

[a] For example, one who is not 
a surety, in the sense of having be- 
come bound to pay his principal’s 
debt, but who, having taken a mort- 
gage upon property previously en- 
cumbered, has received security from 
his mortgagor for the: performance 
of the latter’s covenant to discharge 
such encumbrance, occupies the po- 
sition of a surety for the payment of 
the prior mortgage in such a sense 
as will entitle the first mortgagee to 
enforce for his debt the security so 
given the second. Magill v, Brown”, 
20 Tex. Civ. A. 662, 50 SW 143, 642. 

[b] Joint mortgage to secure tre 
Separate debts of the mortgagors 
makes each a principal as to his debt, 
and a surety as to the debts of the 
others. Van Rensselaer v. Akin, 22 
Wend (N. Y.) 549. 

63. U. S.—In re Blanchard, 253 
Fed. 758 [rev on other grounds 262 
Fed. 75]; Mitchell v. Roberts, 17 Fed. 
776, 5 McCrary 425. 

Ala.—Moses v. Home Bldg., 
Assoc., 100 Ala. 465, 14 S 412. 

Cal.—Josephian y. Lion, 66 Cal. A. 
650, 227 P 204. 

Ill.—Price v. Dime, Sav. Bank, 124 
Ill. 317, 15 NE 754, 7 AmSR 367; Reed 
Ve Crambyr cia TileA, e384 

Ind.—Eberhart v. PEyre-Shoemak- 
er, Inc., 78 Ind. A. 658, 134 NE 227. 


etc., 


Md.—Nihiser v. Nihiser, 127 Md. 
451 O6eAD Gia! 
Minn.—Allis v. Ware, 28 Minn. 166, 


9 NW 666. 

Mo.—Dibert v. D’Arcy, 248 Mo. 617, 
154 SW 1116. 

Oh.—Boyd vy. Robinson, 12 Oh. Cir. 
Cy Zula On. Cinas DCC wood 

Okl.—Stevens v. Muskogee First 
Nat. Bank, 117 Okl. 148, 245 P 567. 

Vt.—Fowler v. Barlow, 146 A 77. 

[a] One who furnishes collateral 
as accommodation to secure a loan of 
another stands in the relation of sure- 
ty to the one accommodated. Hber- 
hart v. Eyre-Shoemaker, Inec., 78 Ind. 
A. 658, 134 NE 227. 

[b] Company whose property is 
pledged to pay the notes of a subsid- 
iary company which it owns and con- 
trols is prima facie the surety of the 
latter to the extent of the collateral. 
Dibert v. D’Arcy, 248 Mo. 617, 154 SW 
1116. 

64. Townsend v. Sullivan, 3 Cal. A. 
115, 84 P 485; McBride v. Potter-Lov- 
ell Co., 169 Mass. 7, 47 NE 242, 61 
AmSR 265; Gould v. Central Trust 


28. «[50°C.J.] 
mortgagee of land agrees to subordinate his len to 
that of a subsequent “mortgage, he occupies the posi- 
tion of a real surety as to the indebtedness secured 
by such subsequent mortgage.®> But an assignee of 
an equitable mortgage given to secure an indorse- 
ment on a note executed in part payment of the pur- 
chase price of lands upon which a prior mortgage 
was given, who also holds a conveyance of the equity 
of redemption, does not stand in the position of 
surety for the mortgage debt.°°® 

Partnership. A partner who mortgages his sepa- 
rate property to secure a firm debt has been held 
to be a surety,®’ although there is authority to the 
contrary.°* But where a firm executes a mortgage 
on property belonging to the firm and on the in- 
dividual property of one of the partners, to secure a 
debt owing by the firm, the partner, owning the in- 
dividual property is not a surety as to the other 
partners, but a joint principal,°® although the firm 
gives the individual owner a certificate showing that 
the debt secured is a firm debt, and that the individu- 
al property is merely used as collateral, and that 
the firm will protect him from loss.*° 

Pledge of customer’s securities..1 Where a bro- 
ker pledges a customer’s securities for his own debts, 
such securities stand as surety for such debts,‘? but 
the customer himself, although he has authorized 
the pledge, is not a surety, for in case the security 
is insufficient no personal liability attaches to him.** 

Pledge of policy. The pledge of an insurance pol- 
icy,’+ by insured, to secure a loan from insurer pur- 
suant to the loan feature of the policy, does not ere- 
ate a status of suretyship in favor of the beneficiary 
or assignee of the policy, where insurer deducts the 
value of the loan from the policy on the death of 
insured,‘® unless the contract of insurance requires 
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insured to obtain the consent of the beneficiary or 
assignee before pledging the policy. iS, 

[g 37] 4. Changes in Relation’’—a. In General. 
The relation of principal and surety may arise from 
a change in the relations of the parties to a con- 
tract ;7® and even where there is already a contract 
of suretyship, a change in the relation of the parties 
may cause their respective liabilities, at least as be- 
tween themselves, to be reversed’® so that the prin- 
cipal debtor becomes the surety.5° For example, 
where the surety, for a valuable consideration, agrees 
with the principal to pay the indebtedness or per- 
form the obligation, the principal! becomes the sure- 
ty,°+ and the surety the principal.*? 

[§ 38] b. From Surety to Principal.** One who 
is in fact a surety may, by the express terms of his 
contract, obligate himself as a principal’ so as to 
waive all the rights which he might otherwise have 
as a surety.*® But this is not done by several per- 
sons merely signing a bond by which they agree to 
become jointly and severally bound without desig- 
nating which are principals and which are sure- 
ties;8® and if they are described in the contract as 
sureties, it must appear from other parts thereof 
that they agreed to be bound as principals before it 
can be said that they waived any of their rights as 
sureties.® 

By ipimetont A Barely may also become lia- 
ble as principal by some new arrangement between 
himself and the creditor, irrespective of the prin- 
cipal debtor.®* So, also, a surety becomes the prin- 
cipal, at least as between him and the original prin- 
cipal, where he agrees, for a valuable consideration, 
with the principal to pay the indebtedness or per- 
form the obligation,*® or where he takes indemnity 


CO; Oe ADDONCaAS CN. Ye) Si. 

65. Moses v. Home Bldg., etc., As- 
soc., 100 Ala. 465, 14 S 412; Rowan v. 
Sharps Rifle Mfg. Co., 33 Conn, 1. 
ees Ellsworth v. Lockwood, 42 N. 

Liabilities of assignee of mortgage 
generally see Mortgages § 731. 

67. Averill v. Loucks, 6 Barb. (N. 
Y)2470" 

Mortgage of individual assets for 
firm debts generally see Partnership 


68. Tiffany v. Crawford, 14 N. J. 
Eq. 278. 

69. Chandler v. Kyle, 176 Ala. 184, 
DiaseaiDs 

70. Chandler v. Kyle, supra. 


71. Right of broker to pledge cus- 
tomer’s securities see Brokers § 48. 

72. Robinson v. Roe, 233 Fed. 936, 
14 CCA 610 [certiorari den 242 U.S. 
630 mem, 37 SCt 15 mem, 61 L. ed. 536 


mem]. 
73. Robinson v. Roe, supra. 
74. See Pledges § 20. 


Assignment or transfer of policy 
by way of security generally sce Life 
Insurance §§ 147-150. 

75. Stevens v. Muskogee First 
Nat. Bank, 117 Okl. 148, 245 P 567. 

Loan on policies generally see In- 
surance §§ 279-281; Life Insurance 
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76. Stevens v. Muskogee First 
Nat. Bank, 117 Okl. 148, 245 P 567. 

77. Changes affecting parties as 
ener ne surety see infra §§ 154- 
1 


Obligation constituting Aah co- 
sureties see infra §§ 466, 467. 

78. Vary v. Norton, 6 Fed. 808; 
Shank v. Washington Bxch. Bank, 124 
Ga. 508, 52 SE 621; De Bruin v. Starr, 
8 Oh. Dee. (Reprint) 306; Beech v. 
Ford, 7 Hare 208, 27 EngCh 208, 68 
Reprint 85. 

[a] Tllustrations.—(1) Where, aft- 
er the execution and delivery of a 


joint and several note, one of the 
makers agrees with his comakers to 
pay the note, the relation of principal 
and surety arises between them. 
Vary v. Norton, 6 Fed. 808. (2) The 
maker of two promissory notes being 
about to be sued, his brother agreed 
with the payee to pay a fixed sum, or 
certain installments so long as such 
sum remained unpaid, the notes to be 
inoperative so long as the payments 
were made; under this agreement the 
two notes became security for the 
performance of the brother’s  con- 
tract, Beech v. Ford, 7 Hare 208, 27 
EngCh 208, 68 Reprint 85. 

[b] Failure of consideration of a 
note does not cause the maker to be- 
come a surety for the payee who has 
indorsed it. Shank v. Washington 
Exch. Bank, 124 Ga. 508, 52 SE 621. 

79. Heinrich v. Magee, 52 S. D. 
371, 217 NW 631, 634 [quot Cyc]; 
Rhea v. Preston, 75 Va. 757. And see 
cases infra notes 80, 81. 

[a] Illustration.— Where the sure- 
ty of a note on which judgment has 
been obtained purchases real estate 
from the principal debtor, who re- 
tains a lien for the purchase money, 
and it is a matter of contract between 
them, at the time of the sale, that the 
surety shall assume the payment of 
the judgment, the relation of the par- 
ties inter se is changed. Rhea vy. 
Preston, 75 Va. 757. 

80. Rowan v. Sharps Rifle Mfg. 
Co., 33 ‘Conn. 13% Miller’ vi Stem, 12 
Pa. 383; Heinrich v. Magee, 52 Shs 
371, 217 NW 631, 634 [quot Cyc]. 

[a] If obligation of principal is 
surrendered for another in which he 
is a surety merely, he is entitled to 
the rights ‘of a surety. Miller v. 
Stem, 12 Pa. :383. 

81. Conn.—Chapman vy. Beardsley, 


31) Conme lb: 
Baker, 124 Ind 


Ind.—Chaplin v. 
385, 24 NE 233; MeTaggart v. Dolan, 


[a] MIllustration.—Where one of 
two signers of a note is in fact a 
surety, and on the death of the payee 
represents to one of the distributees 
of the estate that the other signer is 
insolvent, and asks the distributee to 
take the note as a part of the share of 
the estate and grant an extension of 
time thereon, pursuant to which the 
distributee takes the note and ac- 
cepts a new note for the amount of 
the old one and the accrued interest, 
the surety becomes a,principal debt-— 
or. Mullendore v. Wertz, 75 Ind. 431, 
SORA 55. 

89. Conn.—Chapman y. Beardsley, 


31 Conn. 115. 

ind een v.. Baker, 124 Ind. 
385, 24 NE 233; Crim v. Fleming, 123 
Ind. 438, 24 NE 358; Sefton vy. Har- 
sett, 113 Ind. 592, 15 NE 513. 
86 Ind. 314. 

N. Y.—Freeland v. Van Campen, 2 
Abb. Dec. 184, 1 Keyes 39, 36 HowPr 


29. 

S. D.—Heinrich v. Magee, 52 S. D. 
371, 217 NW 6381 

Vt. —Downer v. Baxter, 30 Vt. 467; 
Bishop v. Day, 13 Vt. 81, 37 AmD 582. 

Va.—Rhea y. Preston, 75 Va. 757. 

82. See infra § 38. 

83. As discharging cosurety see 
infra § 483. 

84 See supra § 3. 

85. See infra § 120. 

86. Reissaus v.: White, 128 Mo. A. 
135, 106 SW 603. 

87. Beers v. Wolf, 116 Mo. -179, 22 
SW_ 620. 
reac Ala.—Fluker vy. Henry, 27 Ala. 

Ind. Taree v. Wertz, 75 Ind. 
4381, 39 AmR 1 

tres ee Ae 
Iowa 371, 39 NW 651 

Philippine.—Santos v. Reyes, 30 
Philippine 1238. 

Eng.—Reade v. Lowndes, 23 Beav. 
361, 53 Reprint 142. 


Fullerton, %5 


ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_against loss.°° But a surety does not become a prin- 
cipal, by consenting to a change in the original con- 
tract, where he does not become a party to the con- 
tract or bind himself beyond the obligation of his 
bond;°! or by giving a new obligation to the ered- 
itor in place of the old one;°? or by reason of the 
maturity of the principal obligation;®* or by reason 
of forbearance granted to him by the ereditor;%* 
or by making a payment and agreeing to an exten- 
sion;®° or by giving a mortgage to the creditor;*® 
or by a gift from the principal of a part of the pro- 
ceeds of the note on which he is surety;°* or by 
the application by the creditor of the proceeds of the 
note to some part of the obligation of the surety to 
the principal;°* or by becoming a partner with his 


principal.®® 
Joint debtors. 


he becomes the principal, 


ors.” 
Ky.—U. S. Bank v. Stewart, 4 Dana 


N. Y.—Williams v. Shelly, 37 N. Y. 
375; Freeland v. Van Campen, 2 Abb. 
Dec. 184, 1 Keyes 39, 36 HowPr 29. 

Or.—State v. Cornwall, 102 Or. 220, 
201 P 1072; Ausplund v. Attna In- 
demn. Co., 47 Or. LOST Pro ieee Pian 

Pa.—-Monroe v. Wallace, 2 Penr. & 
W. 173. 

S. D.—Heinrich v. Magee, 52 S. D. 
371, 217 NW 631, 634 [cit Cyc]. 

Tex.—Reed v. Continental State 
Bank, (Commn. A.) 2 SW (2d) 426 
[rev (Civ. A.) 284 SW 265]. 

Vt.—Bishop v. Day, 13 Vt. 81, 37 
AmD 582. 

Va.—Rhea v. Preston, 75 Va. 757. 
fee cane. v. McDonald, 19 Wis. 


Oe ey. v. Griffith, 40 WU, IC-@ 


[a] asiotuant of contract.—(1) 
Where a contractor assigns the con- 
tract to one of his sureties, with the 
consent of the obligee, the latter as- 
sumes the character and responsibili- 
ties of the principal. State v. Corn- 


B. 


wall, 102 Or. 220,201 P 1072, 1076 
[cit Cyc]; Gray v. McDonald, 19 Wis. 
213. (2) Where a bond is signed by 


H as principal and G and another as 
sureties, under which they bind 
themselves to pay a certain sum, if a 
certain contract is faithfully per- 
formed, but the contract is trans- 
ferred to G, he isin law a “principal” 
on the bond, since it is in fact his 
own obligation. Reed v. Continental 
State Bank, (Tex. Commn. A.) 2 SW 
(2d) 426 [rev (Civ. A.) 284 SW 265]. 
(3) Where a surety for a debt aris- 
ing upon a sale of goods to the princi- 
pal takes an assignment of such prop- 
erty, and assumes liability for the 
debt, and agrees to indemnify the 
principal against it, he thereby be- 
comes. principal debtor instead of 
surety. Williams v. Shelly, 37 N. Y. 
Sid; 4: Transer: A. 314, 

[b] Rule applied.—Where M has a 
judgment against W, who _ conveys 
his land to C, and W and C execute 
a bond and warrant to M, to secure 
the judgment debt which is ultimate- 
ly paid by C, who subsequently re- 
conveys to W and claims to be sub- 
stituted for M, in the character of a 
surety, by having the means of pay- 
ment put into his hands by W, he be- 
came the principal debtor, and he 
cannot avoid the effect of this by al- 
leging that the conveyance to him 
was fraudulent and void, its object 
being to elude W’s creditor. Monroe 
v. Wallace, 2 Penr. & W. (Pa.) 173. 

90. Citizens’ Bank v. Barnes, 70 
Iowa 412, 30 NW 857. But see Kerr 
Vic Hough, 51 SW 813, 21 KyL 497 
(where the principal in a note deliv- 
ers property to defendant to _ in- 
demnify defendant’s wife and her 


Where one of two or more joint 
debtors undertakes to pay the entire indebtedness, 
and the remainder the 
sureties; or if the surety receives part of the debt 
in money from the principal, they become joint debt- 
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Limitation of agreement. 
surety to be treated as a principal is not limited by 
another clause in which he consents to an extension 
of the time of payment in such a manner as to re- 
strict the right of the creditor, as against the surety, 
to one extension.® 

[§ 39] c. Notice to, and Acceptance by, Creditor.* 
Whether the creditor is compelled to recognize the 
changed relation when informed of it, there is lack 
of harmony in the decisions. 
the creditor is obliged to respect the rights of the 
surety, under such circumstances, when the facts are 
known to him;* but the notice to the creditor must 
be definite and distinct, and so given as fully and 
fairly to apprise him of the new agreement and of 
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An agreement by a 


In some jurisdictions 


the changed attitude of the debtor claiming the 


brother against loss by reason of the 
suretyship of their deceased mother 
for him, defendant does not thereby 
become liable for the debt); Black- 
stone Bank v. Hill, 10 Pick. (Mass.) 
129 (where property is assigned by 
the principal to a surety to be applied 
in the first place to indemnify the 
surety against his liability, and the 
surplus to be paid over to a creditor 
of the assignor, the surety’s obliga- 
tion is not increased by the assign- 
ment). 

fa] Not indemnity.—Where a 
surety on a note takes a chattel mort- 
gage from the maker which it is 
agreed shall not be recorded and 
which therefore is valid only between 
the parties, and the property is, with- 
out negligence on the surety’s part, 
appropriated to satisfy a prior lien, it 
cannot be regarded as an indemnity 
against loss so as to render the sure- 
ty a principal. Citizens’ Bank v. 
Barnes, 70 Iowa 412, 30 NW 857. 

91. Mason City Independent School 
Dist. v. Reichard, 39 Iowa 168. 

92. Merriken v. Godwin, 2 Del. Ch. 
236; Merchants’ Nat. Bank v. Eyre, 
107 Iowa 13, 77 NW 498; Whitaker 
vy. Smith, 4 Pick. (Mass.) 83; Donald 
x First Nat. Bank, 100 Miss. 174, 54 

721. 

[a] Rule applied.—(1) Where a 
surety on a note refused to sign a re- 
newal note as surety unless the co- 
surety, desiring an extension of the 
note and the execution of a renewal 
note, would sign as comaker, the co- 
surety, signing the renewal note as 
comaker, could not limit his liabil- 
ity on the note as such as against the 
surety. Donald v. First Nat. Bank, 
TOOe Miss M74 54 Seet Zils 12) 0 The 
cancellation of the original note by 
the renewal and extension effected by 
the renewal note was a sufficient con- 
sideration to bind the cosurety as 
maker on the renewal note. Donald 
v. First Nat. Bank, supra. 3 

93. Reidlin Co. v. Haske, 218 Ky. 
47, 290 SW 1050. 

94. Cox v. Jeffries, 73 Mo. A. 412. 

95. Hayward v. Fullerton, 75 Iowa 
371, 39 NW 651. 


96. Cumming v. Montreal Bank, 15 
Grant Ch. (Ont.) 686. 

97. Fraser v. McConnell, 23 Ga. 
368. 

98. Tennessee-Hermitage Nat. 
Bank v. Hagan, 218 Ala. 390, 119 S 4. 

99. Kendér. v. Taber, 1) Ky.-Op. 
412 


ae Ue S.—Vary vy. Norton, 6 Fed. 


808. 
Nod Shute.v. Daylormoi Ni.) dy le. 


256, 39 A 663. 
N. Y.—Crafts v. Mott, 4 N. Y. 604 
30 Vity. 460: 


[aff 5 Caan, 305]. 
Vt.—Downer v. Baxter, 
Va.—Buchanan y. Clark, 10 Gratt. 

(51 Va.) 164. 


, 


rights of a surety.® 
the creditor is not bound to consent to the changed 
relation, but may ignore it unless he chooses to ac- 
cept the principal as surety and vice versa;? 
accordingly, where one is a principal obligor, he can- 
not, without the consent of the creditor, 


In other jurisdictions, however, 


and 


transform 
Eng.—Rouse v. Bradford Banking 


Co., [1894] A. C. 586; Maingay v. 
Lewis, lb ee RG tse Che IBY, 229. 

2. Roberson v. Tonn, 76 Tex. 535, 
13 SW 385; Smith v. Steele, 25 Vt. 
427, 60 AmD 376. 

[a] Where guardian loans his 


ward’s money to a firm composed of 
himself and one of the sureties on 
his bond, such surety becomes a prin- 
cipal as to a cosurety on the bond. 
ep oreen v. Tonn, 76 Tex. 535, 13 SW 


3. Merchants’ Nat. Bank v. Mur- 
phy, 125 Iowa 607, 101 NW 441. 

4 Of surebyeile poontnack general- 
ly see supra §§ 24 : 

5. U. S.—Union reat, EE. sinshCo: 
v.. Hanford, 143 U.S. 187, 12 °SCt 1437; 
36 L. ed. 118. 

Ind.—McTaggart v. Dolan, 86 Ind. 
314; Williams v. Boyd, 75 Ind. 286. 

Mich.—Walter A. Wood Mowing, 
etc., Mach. Co. v. Oliver, 103 Mich. 
326, 61 NW 507; Smith v. Shelden, 35 
Mich. oh 24 AmR 529. 

N. Y.—-Colgrove v. Tallman, 67 N. 
Yag5yco AmR 90; Remsen v. Beek- 
man, "25 N. Y. 552 

Pa.—Campbell Vv. Floyd, 153 Pa. 84, 
25 A 1033. 

Wis.—Gates v. Hughes, 44 Wis. 332. 

Eng.—Rouse v. Bradford Banking 
Co., [1894] A. C. 586; Maingay v. 
Lewis, (ir Ry 5 C.. Lb. o229. sContra 
Swire v. Redman, 1 Q. B. D. 536. 

Ont.—Bailey v. Griffith, 40 U. C. Q. 
B. 418. 

6... Palmer: v.. Purdy,.83 N. Y.i144. 

if Ala.—Hall v. Jones, 56 Ala. 493. 

Ga.—Goodson v. Cooley, 19 Ga. 599% 
ipa .—Gay v. Blanchard, 32 La. Ann. 

Me.—Patch v. King, 29 Me. 448. 

Mo.—Skinner v. Hitt, 32 Mo. A. 402. 

Oh.—Rawson v. Taylor, 30 Oh. St. 
389, 27 AmR 464. 


Co. v. Wells, 90 Tex. 110, 37 SW 411, 
59 AmSR 783; White “v. Boone, 72 
Tex. 712, 12 SW 51; Behrns v. Rog- 
ers, (Civ. A.) 40 SW 419. 
Viaw illiam. ete., College v. Pow- 
ell, 12.Gratts (3! Vai ta: 
ash. —Wadhams v. Page, 1 Wash. 


420, eo P 462 
W. Va. Barnes v. Boyers, 34 W. 
Va. 303, 12 SH 708. 
[a] Unconditional acceptance.— 


For a debtor to obtain the advantage 
that may have accrued to him as 
surety by reason of the fact that the 
extension actually given by the credi- 
tor to the purchasers of the debtor’s 
stock of goods, assuming the debt, is 
different from that consented to by 
the debtor, it is incumbent upon the 
debtor to establish an  uncondi- 
tional acceptance by the creditor of 
the assumption by the purchasers of 
the debt. Wilson v. J. W. Crowdus 
Drug Co., (Tex. Commn. A.) 222 SW 
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the principal obligation into an accessory one of 
suretyship.® 

Reéstablishment of original position. It has been 
held that a surety who, by arrangement between him- 
self and the principal debtor, takes the primary lia- 
bility upon himself may, by subsequent arrange- 
ments, reéstablish himself in the position and with 
the rights of a surety, without the consent of the 
ereditor.® 

[§ 40] 5. Execution of Instrument!°—a. In Gen- 
eral. The execution of a written contract of surety- 
ship, including its signing,’? and delivery,1? and 
other requisites, is governed in general by the rules 
relating to the execution of other written contracts, '% 
particularly those relating to the execution of 
bonds.!* The duty of seeing that the instrument is 
duly executed by all the necessary parties, in the ab- 
sence of other arrangements, is upon the person by 
whom it is to be taken or to whom it is to be made, 
such as the creditor or obligee, and by whom the 
instrument is prepared.+® 

Seal. General rules!® apply in regard to the ne- 
cessity for, and sufficiency of, a seal.'7 Where the 
bond recites that it is “sealed with our seals,” sure- 
ties after whose names seals are omitted are pre- 
sumed to have adopted the seals after preceding 
names.t® The absence of a seal against the signa- 
ture of a surety does not affect the hability of the 
other signers.+® 

Stamping. Where agreements require a stamp,?° 
a contract by a surety on a separate instrument must 
be stamped.?? 
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[§ 41] bs Time of Execution. A suretyship con- 
tract may become operative as against the surety, 
notwithstanding it is executed before the execution 
of the contract which it secures.2?, So, where a con- 
tract of suretyship is entered into to secure the per- 
formance of a particular contract which the surety 
knows has not yet been executed, delay in the ex- 
ecution of such contract will not discharge the surety 
where it is not unreasonable,?* and there is no show- 
ing that the surety has been injured thereby.** 

[§ 42] c. Signing by Principal?°—(1) In Gen- 
eral. Whether the principal is required to sign the 
bond or instrument, evidencing the suretyship con- 
tract, in order that the sureties may be held liable 
thereon, is a subject upon which there is an ap- 
parent conflict in the decisions.*® As has been said, 
whether or not the principal obligor should sign gen- 
erally depends upon: (1) The nature of the bond.?? 
(2) The statutory requirements, if it is an official or 
judicial bond.?8 (3) The nature of the hability im- 
posed.?® Accordingly, where the nature of the bond 
or obligation is such that the failure of the prin- 
cipal to sign the instrument affects the surety in- 
juriously, the better rule is that the surety is not 
bound,?° as where no obligation attaches to the 
principal outside of the bond itself, and the surety 
therefore has no remedy over against the principal.*? 
But, where the failure of the principal to sign the 
instrument in no way affects the rights or liabilities 
of the surety, unless he has signed upon the express 
condition that the principal should also sign before 
delivery of the instrument to the obligee,?? the in- 


223 [aff (Civ. A.) 190 SW 194]. 

[b] Acts not constituting consent. 
—Where land is conveyed by a prin- 
cipal to a surety on consideration 
that the latter should pay the debt, 
the creditor, by dealing with the 
surety, aS owner of the land, does not 
assent to any change in the relative 
situation of the parties, so as to be 
compelled to hold the surety a prin- 
cipal, and vice versa. William, etc., 
College v. Powell, 12 Gratt. (53 Va.) 
372. 

fc] In New Jersey the creditor is 
not obliged to recognize the changed 
relation at law, the surety’s remedy 
being in chancery. Shute v. Taylor, 
Cl NT. E256. 89 A 663: 

8. Gay v. Blanchard, 32 La. Ann. 
497, 501; Weaver v. Oliver, (Tex. Civ. 
A.) 3 SW (2d) 892; Senter v. Teague, 
(Tex. Civ. A.) 164 SW 1045; Wenat- 
chee First Nat. Bank v. Fowler, 54 
Wash. 65, 102 P 1038 [den motion to 
dismiss app 51 Wash. 638, 99 P 1034]. 

“The weight of authority and sound 
reasoning support the proposition 
that one of two or more principal 
agebtors cannot by agreement with 
his co-debtor or debtors, without con- 
sent of the creditor, so change the 
character of his liability from princi- 
pal to surety as to entitle him froin 
the creditor to the treatment and pro- 
tection of a surety for the debt.” A. 
F. Shapleigh Hardware Co. v. Wells, 
90 Tex. 110, 112, 37 SW 411, 59 AmSR 


3. 

[a] Illustration.—The maker of a 
note secured by mortgage does not 
become a mere surety as to the note 
because, when he afterward conveys 
the mortgaged property to R, he in- 
forms the payee thereof, and tells it 
that it must look to Ras the principal 
obligor, and to himself as surety only, 
the payee not consenting or agreeing 
thereto. Witt v. Amarillo Nat. Bank, 
(Tex. Civ. A.) 135 SW 1108, 

[b] One of two partners, cannot, 
by agreement with his copartner, 
without the ereditor’s consent, 
change his liability as principal to 
surety’s liability. Weaver v. Oliver, 
(Tex. Civ. A.) 3 SW (2d) 892. 


[c] Under statute making that 
person primarily liable on an instru- 
ment who, by the terms of the instru- 
ment, is absolutely required to pay, 
and all other persons secondarily li- 
able, pnersons primarily liable on a 
contract cannot raise the question of 
their alleged suretyship for another 
against the demands of the creditor. 
Wenatchee First Nat. Bank v. Fowler, 
54 Wash. 65, 102 P 1038 [den motion 
to dismiss app 51 Wash. 638, 99 P 
1034]. 
sean Remsen v. Beekman, 25 N. Y. 

10. Cross references: 
Acknowledgment see Bonds § 21. 
Execution of written contract gener- 

ally see Contracts § 123 et seq. 
Statute of frauds see Frauds, Statute 

of § 12 et seq. 
Surety on bill or note generally see 

Bills and Notes §§ 114-117. 

11. “See infra §§ 42-66. 

12. See infra §§ 67-69. 

13. See Contracts § 128 et seq. 

14. See Bonds §§ 7-238. 

15; (Ehizgerale v. McCowan, [1898] 


16. See Bonds §§ 19, 20; Contracts 
Seals [385 Cyc 1168 et seq]. 

17. See cases infra notes 18, 19. 

18. Com. v. Gutelius, 287 Pa. 441, 
135 A 214. See Templeton v. Com., 
3 Pa. Cas. 550, 8 A 167 (question for 
jury whether surety adopted other’s 
seal); and Bonds § 20. 

[a] Addition of seals by principal 
is immaterial. Com. v. Gutelius, 287 
Pa. 441, 185 A 214, 

19. Templeton v. Com., 3 Pa. Cas. 
550,°8 A 167. 

20. Stamping: 

In general see Internal Revenue §§ 

109-121. 

Bonds generally see Bonds § 22. 
Commercial paper see Bills and Notes 

§§ 201-205. 

Contracts generally see Contracts §§ 

134-1438 

21. Glover v. Halkett, 2 H. & N. 
487, 157. Reprint 201. 

fa] Addition of new surety to an 
existing instrument before it ‘has 


been accepted does not render a new 
stamp necessary. Matson v. Booth, 5 
M. & S. 223, 105 Reprint 1033. 

22. Butz v. U. S. Metal Products 
Co., 255 Pa. 58, 99 A 169; Great West 
ae Assur. Co. v. Walker, 14 OntWR 

Suretyship by different instru- 
ments generally see supra § 27. 

23. Butz v. U. S. Metal Products 
C0: 255 Pands3, 99vAr 1692 

24. Butz v. U. S. Metal Products 
Co., supra. 

25. Signing of contract generally 
see Contracts §§ 128-130. 

26. Brown v. Melloon, 170 Iowa 49, 
152 NW 75, AnnCas1917C 1070. 

27. Brown y. Melloon, supra. See 
generally infra § 44. 

28. Brown v. Melloon, supra. See 
generally infra § 43. 

Surety on bond of officer in general 
see Officers §§ 388-449, 

29. Brown v. Melloon, 170 Iowa 49, 
152 NW 75, AnnCas1917C 1070. See 
generally infra § 44. 

30. St. Louis Brewing 
Hayes,” 97 Fed. 859, 38 CCA 684; 
Pacific Mill, ete., Co. v. Massachu- 
setts Bonding, etc., Co., 192) Cal. 278, 
219 P 972, 974 [quot Cyc]; .Bean v. 
Parker, 17 Mass. 591. 

[a] “The reason underlying the 
discharge of sureties from liability in 
cases like this is the increased lia- 
bility of the surety caused by the 


ASSOC. 


failure of the principal to-sign the. 


obligation executed by the surety. It 
would be manifestly unjust to hold 
the surety bound, when the principal 
fails to sign the instrument, if by its 
terms it was to be signed by him, and 
‘his signing fixed a liability on him 
not otherwise placed on him hy the 
transaction, for in such case his sig- 
nature would lessen the liability of 


the surety.” St. Louis Brewing As- 
soc. v. Hayes, 97 Fed. 859, 860, 38 
CCA 449. 


31. Peo. v. Hartley, 21 Cal. 585, 82 
Sacramento v. Dunlap, 14 
May v. Renfroe, 66 Ga. 
408; Bunn v. Jetmore, 70 Mo. 228, 35 
AmR 425. 

32. See infra § 54. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


“marily bound 


Signy ee) . 


strument is valid, and the surety is bound,** especial- 
ly where he waives the signing of the bond by the 
principal;** as where he executes and delivers the 
bond with the intention that it shall constitute a con- 
tract, notwithstanding the absence of the principal’s 
Thus a principal’s failure to sign the 
bond does not affect the surety’s liability thereon 
where the principal is liable independently of the 
bond;** as where, independently of the bond, the lia- 
bility of the principal is fixed by contract,37 or by 
operation of law,** or where the surety is equally 
bound by the contract to secure the performance of 
which the bond is given.*® In such cases the failure 


signature.?® 


of the principal to sign the bond 


33. U. S.—St. Louis Brewing As- 
soc. v. Hayes, 97 Fed. 859, 38 CCA 449. 

Cal.—Pacifie Mill, ete, Co. v. 
Massachusetts Bonding, etce., Co., 192 
Cal. 278, 219 P 972, 974 [quot Cyc]. 

Ill.—School Trustees v. Sheik, 119 
Ill. 579, 8 NE 189, 59 AmR 830 [rev 
16 Till. A. 49]. 

Ind.—Fassnacht v. Emsing Gagen 
Co., 18 Ind. A. 80, 46 NE 45, 47 NE 
480, 63 AmSR 322. 

Iowa.—Ft. Dodge Culvert, etc., Co. 
v. Miller, 200 Iowa 1169, 206 NW 141, 
142 [eit Cyc]. 

Mont.—MeclIntosh v. Hurst, 6 Mont. 


287, 12 P 647; Pierse v. Miles, 5 Mont. 
549, 6 P 347. 

Nebr.—Bollman v. Pasewalk, 22 
Nebr. 761, 36 NW 134. 

N. Y.—Williams v. Marshall, 42 
Ow 524; Parker v. Bradley, 2 Hill 

Oh.—State v. Bowman, 10 Oh. 445. 

Okl.—Daman vy. Chamberlain, 26 
Okl. 631, 110 P 1056; Clark v. Hen- 
nessey Bank, 14 Okl. 572, 79 P 217. 
Tenn.—Cambria Coal Co. v. Nation- 


al Surety Co., 141 Tenn. 270, 209 SW 


641. 

Tex.—San Roman v. Watson, 54 
Tex. 254; Lindsay v. Price, 33 Tex. 
280. 

W. Va.—Star Grocery Co. v. Brad- 
ford. 70 W. Va. 496, 74 SE 509, 39 
LRANS 184. 

{a] Mllustration.—The mere fact 
that a person executes a note as secu- 
rity for another, without any agree- 
ment that the latter’s signature will be 
obtained, will not release the former, 
on the failure to obtain such signa- 
ture. Fassnacht v. Emsing Gagen Co., 
18 Ind. A. 80, 46 NE 45, 47 NE 480, 
63 AmSR 322. 

34. Bollman vy. Pasewalk, 22 Nebr. 
761, 36 NW 134; La Belle Iron Works 
v. Quarter Sav. Bank, 74 W. Va. 569, 
82 SE 614. : 

Waiver of defects generally see in- 
fra §§ 116-121. 

35. American Surety Co. v. Pang- 
burn, 182 Ind. 116, 105 NE 769, AnnCas 
1916E 1126; U.S. Fidelity, etc., Co. v. 
Maysville Bd. of Education, 228 Ky. 
426, 15 SW (2d) 255; Marsh v. Phil- 
lips, (Tex. Civ. A.) 144 SW 1160; 
Mitchell v. Hydraulic Bldg. Stone Co., 
Gl Pex Civ. AY 1315.129° SW 148; La 
Belle Iron Works v. Quarter Sav. 
Bank, 74 W. Va. 569, 82 SE 614. 

36. U.S.—Empire State Surety Co. 
v. Carroll County, 194 Fed. 593, 114 
COAL be YU Sy pmidelity, etc. Co.i-v. 
Hagegart, 163 Fed. 801, 91 CCA 289, 
AnnCas1917C 1073. 

Iowa.—Brown v. Melloon, 170 Iowa 
49, 152 NW 75, AnnCas1917C 1070. 

Okl.—Crudup v. Oklahoma Portland 
Cement Co., 56 OKl. 786, 792, 156 P 899. 

Pa.—National Shawmut Bank v. 
Hartford, 12 Pa. Dist. & Co. 119. 

W. Va.—La Belle Iron Works v. 
Quarter Sav. Bank, 74 W. Va. 569, 82 
SE 614, 

“The true rule seems to be that if 
the principal obligor would be pri- 
for the obligation 
sought to be secured by the giving of 
the bond as fully without signing the 
bond as if signed by him, then the 
signing of such bond would be a mere 
form and an omission to do so by the 
principal would render it only tech- 


PRINCIPAL AND SURETY 


execute it.41 


renders it only 


nically defective, but such omission 
could in no case prejudice the rights 
of the sureties.’”” Crudup v. Oklahoma 
Portland Cement Co., supra. 

37. Cal.—Pacifie Mill, etc., Y 
Massachusetts Bonding, etc., Co., 192 
Cal. 278, 219 P 972, 974 [quot Cyc]. 

Mont.—Cockrill v. Davie, 14 Mont. 
FS1;35 <i 958: 

Tenn.—Cambria Coal Co. v. Nation- 
PENNE AOL Co., 141 Tenn. 270, 209 SW 


Tex.—Wright v. Jones, 55 Tex. Civ. 
A. 616, 120 SW 1139. 
Wash.—Eureka Sandstone 
Long, 11 Wash. 161, 39 P 446. 
W. Va.—Elkins v. Elkins Electric 
RaCo., 87 W. Va. 350, 105 SE 233; Star 
Grocery Co. v. Bradford, 70 W. Va. 
496, 74 SE 509, 39 LRANS 184. 
Ing.—Cooper v. Evans, L. R. 4 
Eq. 45. 
[a] Reason for rule.—‘‘The ground 
of their release, in case of the omis- 
sion of a surety to sign, as contem- 
plated by the parties, is the injury 
resulting to those who signed in case 


Con vs 


they were bound, because of their in-- 


ability to exact contribution from the 
omitted co-Surety, since he is not 
bound at all. This result cannot be 
predicated of the omission of the prin- 
cipal to sign, when the law or another 
contract binds him as firmly and ful- 
ly as the bond would have bound him, 
had he executed it, and for the benefit 
of the sureties under the law of sub- 
rogation as well as that of the obligee. 
Every rule and execption is co-exten- 
sive only with the reason underlying 
it, and, as there is no substantial rea- 
son for discharge of the sureties un- 
der such circumstances, they should 
be held liable. The equitable remedies 
for subrogation and indemnity are as 
fully available and efficacious as if 
the princifial had executed the bond. 
In no substantial sense, therefore, are 
the sureties affected by the omission.” 
Star Grocery Co. v. Bradford, 70 W. 
Va. 496, 499, 74 SE 509, 39 LRANS 
184. 

[b] Rule applied.—A bond of a 
contractor which creates no liability 
against him additional to that created 
by his contract is valid as against 
the sureties who signed the bond with 
the intention of being bound by it, 
although the contractor did not sign 
it. Wright v. Jones, 55 Tex. Civ. A. 
616, 120 SW 1139. 

Nature and validity of principal’s 
obligation generally see supra §§ 8-19. 

337) Si" Se Pidelitys etc.) ‘Co. wv. 
Hagegart, 163 Fed. 801, 91 CCA 289. 

Ariz.—Pima County v. Snyder, 5 
Ariz. 45, 44 P 297. 

Cal.—Pacific Mill, etc., Co. v. Mas- 
sachusetts Bonding, ete., Co., 192 Cal. 
278, 219,P 972, 974 [quot Cyc]. 

Fla.—Webster v. Wailes, 35 
26%, 17'S 571. 

Jowa.—Ft. Dodge Culvert, etc., Co. 
vy. Miller, 200 Iowa 1169, 206 NW 141. 

Me.—Boothbay Harbor v. Marson, 
112° Me. 505, 92 “A 623; Deering v. 
Moore, 86 Me. 181, 29 A 988, 41 AmSR 
534. 
Mont.—Cockrill v. Davie, 14 Mont. 
Toleoome: gos. 

Oh.—State v. Bowman, 10 Oh. 445. 

Tenn.—Cambria Coal Co. v. Nation- 
al Surety Co., 141 Tenn. 270, 209 SW 


Fla. 


Instrument invalid on face. 
decisions, however, a bond which purports on its face 
to be the obligation of one as principal and others as 
sureties, but which is executed only by the sureties, 
does not upon its face show any contract obligation 
on the part of the sureties,#? unless it appears that 
the sureties have waived the execution of the bond 
by the principal, 
obligee as a valid obligation,t® which waiver must 
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technically, and not substantially, defective, and 
does not release the surety,*® and imposes on the 
obligee no duty to inquire whether it was delivered 
by the sureties on condition that the principal should 


According to some 


and authorized its delivery to the 


641. 

Wash.—Eureka Sandstone Co. v. 
Long, 11 Wash. 161, 39 P 446. 

W. Va.—Elkins v. Elkins Electric R. 
Co., 87 W. Va. 350, 105 SE 233; Star 
Grocery Co. v. Bradford, 70 W. Va. 
496, 74 SE 509, 39 LRANS 184. 

39. St. Louis Brewing Assoc. v. 
Hayes, 97 Fed. 859, 38 CCA 449. 

40. Cambria Coal Co. v. National 
Surety Co., 141 Tenn. 270, 209 SW 641; 
Star Grocery Co. v. Bradford, 70 W. 
Va. 496, 74 SE 509, 39 LRANS 184. 

41. Star Grocery Co. v. Bradford, 
supra. 

42. Conn.—Ferry v. Burchard, 21 
Conn. 597. : 

Ind.—Wild Cat Branch vy. Ball, 45 
Ind, 213. 

La,—Curtis v. Moss, 2 Rob. 367; 
Wells v. Dill, 1 Mart. N.S: 592. 

Mass.—Dole Bros. Co.:v. Cosmopol- 
itan Preserving Co., 167 Mass. 481, 46 
NE 105, 57 AmSR 477; Russell v. An- 
nable,, 109 Mass. 72, 12 AmR 665; 
Wood v. Washburn, 2 Pick. 24. 

Minn.—School Dist. No. 80 v. Lap- 
ping, 100 Minn. 139, 110 NW 849, 12 
LRANS 1105; Bjoin v. Anglim, 97 
Minn. 526, 107 NW 558; Martin v. 
Hornsby, 55 Minn. 187, 56 NW 751, 43 
AmSR 487; State v. Austin, 35 Minn. 
51, 26 NW 906. 

Mo.—North St. Louis Bldg., etce., 
Assoc. v. Obert, 169 Mo. 507, 69 SW 
1044; Gay v. Murphy, 134 Mo. 98, 34 
SW 1091, 56 AmSR 496; Bunn v. Jet- 
more, 70 Mo. 228, 35 AmR 425. 

S. D.—Rapid City Bd. of Education 
v. Sweeney, 1 S. D. 642, 48 NW 302, 
36 AmSR 767. 

[a] Reason for rule.—These “de- 
cisions are placed upon the broad doc- 
trine that the instrument, as deliv- 
ered, is an incomplete and imperfect 
instrument, and is not the contract 
contemplated by the parties, or that 
the sureties understood they were 
making when they affixed their sig- 
nature to the instrument.” Rapid City 
Bd. of Education v. Sweeney, 1 S. D. 
642, 647, 48 NW 302, 36 AmSR 767. 

[b] Not applicable to contract of 
indemnity.—(1) The rule that a bond 
by a contractor to secure the per- 
formance of the contract, which re- 
cites that it is executed by the con- 
tractor as principal and by another as 
surety, is void as to the surety if not 
signed by the principal, does not ap- 
ply to a contract of indemnity created 
by a surety company engaged in the 
business of suretyship for hire, and, 
where a surety company signs a bond 
to secure performance of a building 
contract and collects and retains the 
premium charged for the bond, it can- 
not repudiate liability on the ground 
that the bond was not signed by the 
contractor. Rule v. Anderson, 160 Mo. 
A. 347, 142 SW 358. (2) Signing of 
contract of indemnity generally see 
Indemnity § 8. 

43. Wild Cat Branch, v. Ball, 45 
Ind, 213; Goodyear Dental Vulcanite 
Co. v. Bacon, 148 Mass. 542, 20 NE 
UES aL Ven Parkers 39) MCh p28 ts 
Satranski "vie S06, aul eUC. wat. WO tier 
Minn. 185, 75 NW 17; Martin v. Horns- 
by, 55 Minn. 187, 56 NW 751, 483 AmSR 
487, 

Waiver of defects or objections gen- 
erally see infra §§ 116-121. 
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be shown by positive proof.** In such a ease the 
obligee is chargeable with notice that the instrument 
is imperfect;*® and the surety may show that he 
did not assent to its delivery before being signed by 
the prineipal.?® 

[§ 43] (2) Statutory Bond.*7 A statutory bond 
generally is invalid as to the sureties if, without 
their knowledge and consent, it is accepted without 
being signed by the principal as required by stat- 
ute,*® unless the statutory requirement is merely di- 
rectory, and the principal is liable without signing.*® 

[§ 44] (8) Joint or Joint and Several Bonds. In 
some jurisdictions it is held that the failure of the 
principal to execute a bond which purports to be a 
joint and several bond or several only does not inval- 
idate the same as to a surety,°° unless there was an 
express agreement that the bond should not. be valid 
until so executed;°! and this rule is especially ap- 
plicable where the principal is primarily liable with- 
out reference to the bond,®? and when the bond con- 
tains a clause of subrogation entitling the surety to 
be subrogated to the obligee’s claim against the prin- 
cipal,®* and where similar bonds for previous years, 
furnished by the same surety, were not signed by the 
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[§§ 42-45 


principal.’* The principal who gives such a bond 
is equally lable thereon although he has not signed 
it.®> In other jurisdictions, however, a joint and 
several bond so executed is not binding on the sure- 
ties®® unless they sign with the intention of being 
bound, whether signed by the principal or not.°* 

Joint bond. A bond which in forre is the joint 
obligation of a principal and his sureties, and not 
joint and several, requires the signature of the prin- 
cipal to render it valid and binding upon the sure- 
ties,°>* unless the sureties sign with the intention of 
being bound without requiring the principal’s signa- 
ture,®® and except in those jurisdictions in which 
such an obligation is, by statute, regarded as joint 
and several.®° 

[§ 45] (4) Unauthorized Signature.®+ In  ac- 
cordance with the rules heretofore stated®* by some 
authorities, it is held that, although a principal is not 
bound by a suretyship contract by reason of his name 
being signed thereto without his authority, the sure- 
ties who properly execute are nevertheless bound 
thereby.*? By other decisions, however, the sureties 
are regarded as not bound in such a case** unless they 
sign with knowledge of the fact that the principal’s 


44. Hall v. Parker, 39 Mich. 287. 


45. Wild Cat Branch v. Ball, 45 
Ind. 213. 

46. Wild Cat Branch v. Ball, supra. 

47. Signature of principal to offi- 


cial bond generally see Officers § 389. 

48. Ala.—Painter v. Mauldin, 119 
Ala. 88, 24 S 769, 72 AmSR 902. 

Cal.—Pacific Mill, etce., Co. v. Massa- 
chusetts Bonding, etc., Co., 192 Cal. 
278,.219 P 972, 974 [quot Cyc]. 

Iowa.—Brown vy. Melloon, 170 Iowa 
49, 152 NW 75, AnnCas1917C 1070. 

Mich.—Johnston v. Kimball Tp., 39 
Mich. 187, 38 AmR 372. 

Mont.—Deer Lodge County v. U. S. 
Fidelity, etc., Co., 42 Mont. 315, 112 P 
1060, AnnCas1912A 1010. 

R. i Horton v. Stone, 32 R. I. 499, 
80 A 1. 

Necessity of principal’s signature to 
bond generally see Bonds § 17. 

49. Pima County v. Snyder, 5 Ariz. 
45, 44 P 297; Brown v. Melloon, 170 
Iowa 49, 152 NW 75, AnnCas1917C 
1070; Minton v. Ozias, 115 Iowa 148, 
88 NW 336; Johnson vy. Johnson, 31 
Oh St, 13h. 

50. U. S.—uU. S. Fidelity, etc.,. Co. 
v. Haggart, 163 Fed. 801, 91 CCA 289. 

Cal.—Kurtz v. Forquer, 94 Cal. 91, 
29 P 413. 

Ida.—Pocatello v. Maryland Fidel- 
ity, etc.,’Co., 41 Ida. 46, 237 P 1106; 
State v. McDonald, 4 Ida. 468, 40 P 
312, 95 AmSR 1387. 

Iowa.—Brown v. Melloon, 170 Iowa 
49, 152 NW 75, AnnCas1917C 1070. 

Mont.—Kenck vy. Parchen, 22 Mont. 
519, 57 P 94, 74 AmSR 625. 

N. H.—Weare v. Sawyer, 44 N. H. 
198. 


N.Y. New, York v. Kent, 57 Ny. 
Super. 109, 5 NYS 567 [aff 128 N.. Y. 
600 mem, 28 NE 252 mem]. 

Pa. | v. National Surety 
Co., 279 Pa. 345, 123 A 863; Donaldson 
v. Hartford Acce., etc., Co., 269 Pa. 456, 
112 A 562; Loew v. Stocker, 68 Pa. 
226; Bradley v. Holleran, 59 Pa. Su- 
Peres omrawotw yell. 

S. D.—Adams Co. v. Nesbit, 38 S. 
D. 6, 159 NW 869. 

Wis. —Douglas County v. Bar don, 79 
Wis. 641, 48 NW 969. 

51. Hanauer v. National Surety 
Co., 279 Pa. 345, 123 A 863; Donaldson 
Veoudartrords ACC ete. — CO 269. iba: 
456, 112 A 562; Bradley v. Holleran, 
59 Pa. Super. 1, 3 [quot Cyc]; Doug- 
las County v. Bardon, 79 Wis. 641, 48 
NW 969. 

52. Pacific Mill, etc., Co. v. Massa- 
chusetts Bonding, etc., Co., 192 Cal. 
278, 219 P 972; Donaldson vy. Hartford 
Ace., ete., Co., 269 Pa. 456, 112 A 562; 


Adams Co. v. Nesbit, 38 S. D. 6, 159 
NW 869. 

[a] Thus the failure of the princi- 
pal to sign a joint and several surety 
bond, guaranteeing the faithful per- 
formance by the principal of the 
terms and conditions of a main con- 
tract, does not prevent the surety 
from being bound, where the principal 
has signed the main contract and 
thereby assumed the same obligations 
and liabilities as covered by the bond. 
Pacific Mill, ete., Co. v. Massachusetts 
pea CLC). COLO 2a Cale aie ciop ne, 

72. 

53. Donaldson v. Hartford ACC 
etc., Co., 269 Pa, 456, 112 A 562. 

54. Adams Co. v. Nesbit, 38 S. See 
6, 159 NW 869. 

55. Pocatello v. Harv aad Fidelity, 
ete.,, Co.,' 41 Ida. 46, 237 P 1106. 

56. Martin Vv. Sages 55 Minn. 
187, 56 NW 751, 48 AmSR 487; Gay 
v. Murphy, 134 Mo. 98, 34 SW 1091, 56 
AmSR 496. 

La] Reason for rule.—“By the in- 
sertion of his name in the bond as 
principal there was an implied prom- 
ise to the sureties that’ it would be 
signed by the principal “before it was 
delivered, and the obligees could not 
shut their eyes to its imperfect exe- 
cution thus patent, and hold the sure- 
ties Hable on the bond without show- 
ing by evidence that they intended to 
be bound in the condition that it was 
in when they signed it in any event, 
whether signed by the principal or 
not.” Gay v. Murphy, 134 Mo, 98, 108, 
34 SW 1091, 56 AmSR 496, 

[b] Thus a bond purporting on its 
face to be a joint and several obliga- 
tion of one as principal and of others 
as sureties, but which is executed by 
the sureties only, does not, upon its 
face, show any contract obligation on 
the part of such sureties. Martin v. 
Hornsby, 55 Minn, 187, 56 NW 751, 43 
AmSR 487. 

57. Gay v. Murphy, 134 Mo. 98, 34 
SW 1091, 56 AmSR 496. 

58. Weir v.. Mead, 101 Cal. 
P 567, 40 AmSR 46; People v. Hartley, 
21 Cal. 585, 82 AmD 758; Sacramento 
v. Dunlap, 14 Cal. 421; Selby v. New 
Orleans, 119 La. eats 44 S 722; Craw- 


125, 35 


ford v. Owens, 79 S. C. 59, 60 SE 236. 
[a] caaeeiroass bond reciting: 
“We have requested the National 
Surety Company . to sign a bond. 
We will pay . to the company 


for the execution of said instrument 
the annual premium charged 

that we will indemnify the surety 
company from all liability by reason 


of having executed the said instru- 
ment,” not signed by the principal, 
was ‘insufficient to charge the guar- 
antors. Selby v. New Orleans, 119 La. 
900, 44 S 722. 

59. Weir v. Mead, 101 Cal. 125, 35 
P 567, 40 AmMSR 46; American Surety 
Cos, Vi. Pangburn,;.. 182) Ind. 27646205 
NE 769, AnnCas1916E 1126. 

60. Brown v. Melloon, 170 Iowa 49, 
152 NW 75, AnnCas1917C 1070... And 
see cases supra note 50. 

Joint contracts construed as joint 
aoe several by statute see Contracts § 

61. Want of authority to make con- 
tract see supra § 18. 

Authority of agent to make contract 
of suretyship see Agency § 313 

62. See supra §§ 42-44. 

63. Weare v. Sawyer, 44 N. H. 198; 
Millius v. Shafer, 3 Den. (N. Y.) 60; 
Holland v. Clark, 67 N. C. 104; Rocky 
Mt. L. & T. Co. v. Price, 103, Va: 298, 
49 SH 73. 

[a] Illustration.—A bond purport- 
ing to be the bond of the creditor and 
two sureties, and executed by “W. S. 
agent for J. S.” the principal, and by 
the sureties in proper form, is suffi- 
cient, although the principal is not 
Millius v. Shafer, 3 Den. (N. 


Dole Bros. Co. v. Cosmopolitan 
Preserving. Co., 167 Mass. 481, 46 NE 
105, 57 AmSR 477; Wood v. Wash- 
burn, 2 Pick. (Mass.) 24; Green v. 
Kindy, 48 Mich. 279, 5 NW 297; La 


Belle Iron Works v. Quarter Sav. 
Bank, 74 W. Va. 569, 82 SE 614 
[a] Reason for rule.—‘‘Such an in- 


strument is Supposed to be signed by 
the sureties as a contract binding up- 
on the principal as well as upon them- 
selves. They may be presumed to 
rely upon the right of the obligee to 
proceed against the principal, and up- 
on their own right to recover from 
him under the instrument if they are 
compelled to pay for his benefit. : 
The instrument as delivered was not 
what it purported to be, and not what 
the sureties, if they judged from the 
instrument alone, must have supposed 
it to be. Without further proof, they 
cannot be held upon it.” Dole vy. Cos- 
mopolitan Preserving Co., 167 Mass. 
481, 482, 46 NE 105, 57 AmSR 477. 

[b] Thus the obligee in a bond ex- 
ecuted by an agent on behalf of the 
principal cannot recover’ thereon 
against the surety where the agent 
was not authorized to execute the 
bond. La Belle Iron Works vy. Quar- 
et Sav. Bank, 74 W. Va. 569, 82 SE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 45-50] 


signature has been attached without authority,®* or 
unless the principal is already bound independently 
of the bond.*%® 

[§ 46] a. Signing by Surety®’—(1) In General. 
The rules relating to the signing of contracts in gen- 
eral,®* more particularly those relating to the sien- 
ing ‘of bonds®® and to the requisites and Sufficiency 
of signatures generally,’® apply to the necessity for, 
and sufficiency of, a surety’ s signature to a contract 
of suretyship.*14 ASi in other cases his signature may 
be made by a mark,’? or his signature may be cut 
from one instrument and attached to another where 
the hability intended to be assumed is not changed.7? 

[§ 47] (2) Place of Signing. Ordinarily the 
proper place for the signature of a surety to a bond 
is at the foot of the instrument; “4 and where a per- 
son so subscribes his name, with the manifest inten- 
tion of being bound by the conditions of the bond, 
he generally will be regarded as a surety, although 
his name is not mentioned in the body of the bond.*5 
But it is not essential to the validity of the bond 
as against the surety that his signature should be 
in the proper place.*® In the absence of a statu- 
tory provision to the contrary, and where there is 
an apparent intention to become bound as surety, a 
party may become such by signing the instrument 


65. Green v. Kindy, 43 Mich. 279, 5 
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Va.—Luster v. Middlecoff, 8 Gratt. 
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in any part thereof,’? such as on the back of the in- 
strument.‘§ Where a signature is thus misplaced, 
it is a question of fact as to whether the signer in- 
tended to become a surety.7? 

In place for witness. A witness who inadvertent- 
ly places his signature under that of the obligor is 
not liable as a surety;*° on the other hand, if the 
instrument indicates that, a signer is a surety, he 
cannot escape lability because he signed in the place 
for witnesses,*t although his name is not mentioned 
in the body of the instrument.*? 

[§ 48] (3) Two Signatures by Same Person. 
The same person may sign the instrument twice, in 
two different capacities,*? or the second signature 
may be merely by way of explanation of the first 
signature.*# 

[§ 49] (4) Two Instruments and One Signa- 
ture.*° Where two contracts appear upon one sheet, 
the latter only being signed by the surety, it becomes 
a question of intention whether he is liable on both;*® 
and where a surety promises to become liable ac- 
cording to specifications to be agreed on thereafter, 
it 1s not necessary that he be a party to and sign the 
subsequent agreement.** 

[§ 50] (5) Signing by Agent’t—(a) In General. 
An instrument may be executed by an agent so as to 


Tanner, 6 La. Ann. 74. 


NW 297; Luce v. Foster, 42 Nebr. 818,| (49 Va.) 54, 56 AmD 129. 83. Saunders v. Columbus L., etc., 

60 NW 1027. Que.—Crépeau v. Beauchesne, 14]Ins. Co., 43 Miss. 583; Pacific Nat. 
[a] Illustration.—Where a bond to| Que. Super. 495. Bank vy. Adtna Indemn. Co., 33 Wash. 

a sheriff shows on its face that the [a] TIllustration.—Where S_ sub-| 428, 74 P 590. 

principal’s name was signed by his] scribed his name to a contract execut- [a] For example (1) where a bond 


attorney, the fact that such signature 

was unauthorized does not release the 
sureties, as both the sureties and the 

officer are bound to know such want 
of authority from the bond itself. 

aA v. Foster, 42 Nebr. 818, 60 NW 
027. 

[b] In Massachusetts the sureties 
are not bound even though they have 
reasonable cause to know that the 
bond is signed for the principal with- 
out authority, if they are in fact ig- 
norant thereof, and have not willfully 
or deliberately ignored the facts. 
Dole Bros. Co. v. Cosmopolitan Pre- 
serving Co., 167 Mass. 481, 46 NE 105, 
57 AmSR 477. 

66. Smith v. Basinger, 12 Tex. 227. 

67. Execution by surety company 
see infra § 535. 

68. See Contracts §§ 128-130. 

69. See Bonds §§ 17, 18 

70. See Signatures [36 Cyc 448 St 
71. See cases infra this note; and 
passim infra § 47 et seq. 

[a] Necessity of signature.—J. R. 
Watkins Co. v. Rivers, 37 Ga. A. 559, 
140 SE 770. 

{[b] Surety’s signature by hand of 
another.—Maupin v. Berkley, 11 Ky. 
Op. 487. See generally Signatures [36 
Cyc 451]. 

72. Com. v. Campbell, 45 SW 89, 
Maupin v. Berkley, 11 ey 
* Com. y. Scanlon, 21 Pa. Co. 
See generally Signatures [36 Cyc 
73. Lee County v. Welsing, 70 
Iowa 198, 30 NW 481. 

74. Polacheck v. Moore, 
261, 90 NW 175. 

75. Ida.—Sanders v. Keller, 18 Ida. 
590, 111 P 350 

Til.—Afteld v. eo,, 12) 11 A. 502. 

Kan.—Smith v. Easter, 101 Kan. 
245, 166 P 510. 

Minn.—Wheeler v. Paterson, 64 
Minn. 231, 66 NW 964, 58 AmSR 527; 
Campbell.v. ea 42 Minn. Melb; 43 
NW 795, 6 LRA 278. 

Nebr.--Stewart v. Carter, 4 Nebr. 
564. 

Tex.—San Roman vy. Watson, 54 
Tex. 254; TLimburger v. State, (Civ. 
A.) 260 SW 227. 


50, Cg 3 1 


114 Wis. 


ed by B and K, and no mention of S’s 
name appeared in the body of the con- 
tract, and no reference to his liability 

was made in the contract, he will be 
deemed to have signed as surety. 
SeReers v. Keller, 18 Ida. 590, 111 P 
50. 

{[b] Assuring solvency of surety.— 
Where a person writes his initials 
with the word “correct” at the foot of 
an instrument merely to indicate the 
solvency of a prior party who had 
signed as surety, the creditor in any 
event does not have any recourse 
against him without first proceeding 
against the surety. Crépeau v. Beau- 
chesne, 14 Que. Super. 495. 

Presumptions as to sureties gener- 
ally see infra §§ 111, 112. 

76. Polacheck v. Moore, 114 Wis. 
261, 90 NW 175. 

77. Fournier v. Cyr, 64 Me. 32; 
Limburger v. State, (Tex. Civ. A.) 260 
SW 227. See generally Bonds § 18. 

78. Preston v. Huntington, 67 
Mich. 139, 34 NW 279. 

79. Polacheck vy. Moore, 114 Wis. 
261, 266, 90 NW 175. 

ea the signature of a surety to a 
bond is so placed as to fairly raise a 
question as to whether it was affixed 
with intent to execute the instrument, 
that question must be solved as one 
of fact upon evidence. It by no means 
follows as a matter of law, because 
it is not necessary in order to hold a 
surety on a bond that his signature 
be in the proper place, that he is 
bound by a misplaced signature.” 
Polacheck v. Moore, supra. 

80. U.S. Fidelity, etc., Co. v. Sieg- 
mann, 87 Minn. 175, 91 NW 473. 

81. Holden v. Tanner, 6 La. Ann. 
74; Richardson v. Boynton, 12 Allen 
(Mass.) 138, 90 AmD 141. 

82. Holden vy. Tanner, 6 La. Ann. 
74. 

[a] Thus, although the name of 
the surety is not mentioned in the 
body of the instrument, which, how- 
ever, contemplates the giving of a 
surety, and those who signed as wit- 
nesses were described as such to oth- 
er parties signing. as principals, the 
remaining signer will be construed to 
have signed as surety. Holden v. 


given by a corporation is signed by its 
president in two places, the first sig- 
nature with the corporate seal affixed 
and the second with a scroll, the law 
presumes that the first signature was 
by the president in his official ca- 
pacity, and the second in his individ- 
ual capacity as surety for his com- 
pany. Saunders v. Columbus L., ete., 
Ins. Co., 43 Miss. 583. (2:)) Where an 
agent signing for the surety and for 
himself is himself the principal in the 
contract secured, the bond is not in- 
valid because the agent occupies the 
two relations, where the agent was 
induced by his superior to incur the 
obligation, and the signature of the 
agent on the bond was procured by 
his superior as a matter of form. Pa- 
cific Nat. Bank v. AStna Indemn. Co., 
33 Wash. 428, 74 P 590. 

84 Capps v. Watts, 43 Ill. 60. 

[a] Thus, where a contract was 
signed, with others, by E. Capps, who 
was not otherwise a party to it, and 
below appeared the words: “I, HEH. 
Capps, guarantee that Charles Capps 
complies with the above agreement. 
EK. Capps,” it was held that the first 
signature was as surety, and the sec- 
ond merely to explain the purpose of 
the first. Capps v. Watts, 43 Ill. 60. 

85. Different instruments as con- 
stituting contract generally see supra 
§ 2) 

86. Bacon v. Dodge, 62 Vt. 460, 20 
A 197; Polacheck v. Lucas, 114 Wis. 
261, 90 NW 175. 

[a] Thus, where O gave a note to 


| M signed by himself alone, and imme- 


diately following the note on the same 
piece of paper was a lien, reciting that 
the above note was given for a horse 
which was to remain the property of. 
M until the note was paid, and the lien 
was signed by O and by defendant as 
surety, it may be shown that defend- 
ant’s signature was intended to be to 
the whole instrument and to bind him 
upon the note. Bacon v. Dodge, 62 Vt. 
460, 20 A 97. 

87. Mann v. McDowell, 3 Pa. 357, 
45 AmD 649. 

88. Cross references: 
Execution of bond by agent generally 

see Bonds § 18. 


84 [50 C.J.] 


bind his principal as surety thereon where he has 
express authority for that purpose,®® or, in the ab- 
sence of statute otherwise, where the execution of 
the instrument comes within the scope of his agen- 
ey,°° unless, in the absence of ratification,®! the 
agent exceeds the limitation of the authority given,°®” 
of which limitation the obligee has notice.?? Un- 
der some statutes such authority must be in writ- 
ing.®+ 

[§ 51] (b) Ratification.°> If an agent exceeds or 
acts without authority in signing his principal’s name 
as surety, the latter may become bound by ratifica- 
tion of such act,®® as where, after being informed 
thereof, he accepts the benefit of the contract with- 
out objecting thereto.°* But where written author- 
ity to sign is required,’ a subsequent parol ratifica- 
tion, does not make the original signing effective.®? 

[§ 52] (6) Conditional Signing!'—(a) In Gen- 
eral. A surety, in agreeing to become such, may 
sign the instrument. upon the condition that, before 
he becomes liable thereon, certain acts are to be per- 
formed by the principal or others;? such as upon the 
condition that the instrument shall be signed by the 
principal,® or by other sureties. Such conditions, 
however, generally will not be implied,® and the 
mere statement by the principal to the obligee of the 
necessity of performing a certain act before asking 


Power of agent to execuie contract 
oe suretyship generally see Agency 
31 
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Com. v. Belt, 51 SW 431, 21 KyL 339; | 99. 
Bramel v. Byron, 43 SW 695, 19 KyL 
English v. Dycus, 5 SW 44, 9 | Note generally see Bills and Notes § 


the surety to sign does not make such act a condi- 
tion precedent to the delivery of the bond.® A sure- 
ty for the payment of money may stipulate for the 
institution of proceedings against the principal be- 
fore he shall became liable,’ and if he promises to 
pay when the principal shall receive a certain sum 
of money, he is not liable if such sum is not paid.*® 
A surety for the loan of money may require that the 
indebtedness be evidenced in a certain way, as by 
note® or draft,?° or that it may be secured by col- 
lateral given hy the ereditor.': In ease of a sale of 
property he may make it a condition of his liability 
that the property be sold at a certain place,?? or 
that it be conveyed free from all encumbrances.** 
As a condition to signing a mortgage note the surety 
may require the payee to agree to have the insurance 
on the mortgaged property continued in force until 
the note is paid.*# 

{§ 53] (b) Effect of Conditions as to Obligee in 
General. There is some conflict in the decisions as 
to the effect of conditions of the character under con- 
sideration upon, the surety’s liability to the credi- 
tor or obligee. If a surety has agreed to be bound 
only upon the performance of a particular condition, 
which fact is known to the obligee,?® it is well set- 
tled that the surety is not bound unless such con- 
dition is performed,*® or its performance waived by 


Ragan v. Chenault, 78 Ky. 545. 
1. Conditional delivery of: 


336. 


Moran v. Com., 10 Ky. Op. | Suretyship contract generally see in- 


[§§ 50-53 - 


1440; 
Signature by hand of another general- | KyL 188; Maupin v. Berkley, 11 Ky. 
ly see Signatures [36 Cyc 451]. Op. 487; 
89. Colquitt v. Smith, 76 Ga. 709; | 437. 


Gilman vy. Kibler, 5 Humphr. (Tenn.) 
19; Blankenship v. Ely, 98 Va. 359, 
36 SE 484. And see cases infra note 
9 


4, 

{a] Tlustration.—Where a bank 
was selected by the governor as a 
state depositary, if one of the stock- 
holders therein gave verbal authority 
to her sister to sign her name 9s a 
surety on the bond required of the 
bank, which was done, and if, after 
being informed thereof, she made no 
objection, but said that it was all 
right, and allowed the state to aepos- 
it its funds in the bank on the faith 
of the bond, as to the state and her 
cosureties she would be estopped from 
denying that her name was signed 
to the bond by competent authority. 
Colquitt v. Smith, 76 Ga. 709. 

{b] Within reasonable time.—A 
written authority to two persons, the 
payees of a note, should they require 
security, to place the principal’s name 
to the note, can be made effective only 
by placing the name upon the note 
in a reasonable time. Gilman y. Kib- 
ler, 5 Humphr. (Tenn.) 19. 

90. Getchell, etc., Lumber, etc., Co. 
v. Peterson, 124 Iowa 599, 100 NW 
550; Holmes v. Tennessee Coal, etc., 
Co., 45 La. Ann. 1465, 22 S 403s" Pa- 
cific Nat. Bank v. Adtna Indemi. Co., 
33 Wash. 428, 74 P 590. 

91. See infra § 51. 

92. Ragan v. Hudson, 5 Ky. Op. 
Stovall v. Com., 84 Va. 246, 4 SE 


93. Ragan v. Hudson, 5 Ky. Op. 
6 


[a] Thus, where a principal ob- 
ligor was the agent of his surety to 
sign his name to a note and deliver 
it, but not to do so until S signed it, 
the obligee having no notice of the 
agreement upon the part of the prin- 
cipal is not affected thereby. Ragan 
v. Hudson, 5 Ky. Op. 416. 

94. Dickson v. Luman, 93 Ky. 614, 
20 SW 1038, 14 KyL 884; Simpson v. 
Com., 89 Ky. 412, 12 SW 630, 11 KyL 
619; Billington v. Com., 79 Ky. 400; 
Ragan v. Chenault, 78 Ky. 545; Com. 
v. Magoffin, 25 SW 599, 15 KyL 775; 


fa] Verbal authority (1) is not 
sufficient although the signing is done 
in the principal’s- presences Wilson 
v. Linville, 96 Ky. 50, 27 SW 857, 16 
KyL 340. (2) One whose name is sub- 
scribed to a note as surety, in his 
immediate presence and by his ex- 
press- direction, but without written 
authority, by his wife, who is in the 
habit of signing his name for him and 
doing ail his writing, is not liable 
thereon. Bramel v. Byron, 43 SW 695, 
19 KyL 1440. 

[b] Pleading and proof.—Where 
one whose name is signed to a writ- 
ing by an agent is sued on the writ- 
ing, he can only raise the question 
as to the agent’S authority by plead- 
ing; and where he pleads non est 
factum, it must then be shown that 
the agent was empowered by writing 
to sign defendant’s name. Moran vy. 
Com: 10 Ky Op. 437: 

95. Effect of forgery of name see 
infra § 106. 

Ratification of acts of agent gen- 
erally see Agency §§ 77-146. 

96. Paul v. Berry, 78 Ill. 158. 

{a] TIllustration.—Where a father 
executes a promissory note, signs the 
name of his son thereto as principal, 
and procures others to sign as sure- 
ties, the son afterward, with full 
knowledge, cannot suffer judgment by 
default, and claim that subsequent 
signers were his cosureties, Paul y. 
Berry, 78 Ill. 158. 

97. Ark.—State v. Hill, 50 Ark. 458, 
8 SW 401. 

Colo.—Smyth v. Lynch, 7 Colo, A. 
383,. 43: P 670: 

Ill.— Hefner v. Vandolah, 62 Ill. 
483, 14 AmR 106. 

Ind.—Hall v. State, 39 Ind. 301. 

N. Y.—De Remer v. Brown, 36 App. 
Div. 634, 55 NYS. 367 -[aff 165 °N. | Y. 
410, 59 NE 129]. 

[a] Where sureties admit making 
of contract, they cannot derive bene- 
fit from a claim that their agent ex- 
ceeded his authority. De Remer y. 
Brown, 36 App. Div. 634, 55 NYS 367 


[aff 165 N. Y. 410, 59 NE 129). 


98. See supra § 50. 


fra § 69. 

2. Toles v. Adee, 91 N. Y. 562. 

3. See infra § 54. 

4 See infra §°55. 

5. Watkins Medical Co. v. Hunt, 
104 Nebr. 266, 177 NW 462; Ray- 
mond v. Tallman, 100 App. Div. 400, 
91 NYS 670; Hughes v. Ladd, 42 Or. 
123, 69 P 548. ; 

[a] Illustration.—A recital in a 
bond that a mortgage given by the 
principal was subject to prior mort- 
gages for ninety-one thousand dol- 
lars is not a condition, and a surety 
is liable although the prior mort- 
gages amount to more than the sum 
named. Raymond vy. Tallman, 100 
App. Div. 400, 91 NYS 670. 

6. Korty v. McGill, 44 Nebr. 516, 
62 NW 1075. 

) 7.) Toles’ vz-Adee, 92 Nay. b625 

Right of surety to require recourse 
to principal see infra §§ 325, 326. 

8 Hemming v. Trenery, 2 C. M. 
& R. 385, 150 Reprint 166. 

9. Stone v. Bicket, 31 Mise. 688, 
66 NYS 79 [aff 62 App. Div. 617 mem, 
71 NYS 1149 mem]. 

10. Hood v. Paddock-Hawley Iron 
Co., 53 Ill. A. 229; Re Coumbe, 24 
Grant Ch. (Ont.) 519. 

11. McCoy v. Wilson, 58 Ind. 447; 
Coyte v. Elphick, 22 Wkly. Rep. 541. 

12. Dickson v. McPherson, 3 Grant 
Ch. (Ont.) 185, 

13. Willis v. Willis, 17 Sina, 218, 42 
EngCh, 218, 60 Reprint 1112. 

14. Clare County. Sav. Bank’ v. 
Featherly, 173 Mich. 292, 139 NW 61. 

Covenant to insure as condition of 
ee BES? generally see Mortgages § 

oO. 

15. Sufficiency of notice see infra 
§§ 60-64. 

16. Rice v. Maryland Fidelity, etc., 
Co., 108 Fed. 427, 43 CCA 270; Dough- 
ty v. Savage, 28 Conn. 146; Gouter- 
mont v. Bland, 99 Kan. 431, 162 P 
270, 271 [cit Cyc]; Hoops v. Schmidt, 
4 NYS 1. : 

{a] Illustration.—If the surety 
signs composition notes on condition 
that the composition agreement is to 
be signed by all the creditors, he is 
not liable unless the agreement is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 53-54] 


him.!7 


tained.!° 


eondition.?+ 
Notice of performance to surety. 


is the performance of some act by the principal, 
formal notice to the surety of such performance is 


not necessary.”? 


Additional security. Where the contract is made 
upon a condition for additional security that does not 
become effective until after the exhaustion of the 
principal security, a failure to perform such econdi- 
Doughty v. Savage, 28] 1S 276; Guild vy. Thomas, 54 Ala. 414, 


signed by all. 
Conn. 146. 

As to execution by: 

Cosurety see infra §§ 55-57. 
Principal see infra § 54. 

17. See infra § 59. 

18. U. S.—Joyce v. Auten, 179 U. 
S. 591, -21 SCt 227, 45 L. ed. 332; Title 
Guaranty, etc., Co. v. Schmidt, 213 
Fed. 199, 129 CCA 543; Joyce v. Cock- 
rill, 92 Fed. 838, 35 CCA 38 [aff 179 
WS boi 2 lt SCt 227, °45 Ts. eds"332). 

Ark.—Wilson v. King, 59 Ark. 32, 
26 SW 18, 23 LRA 802. 

D. C.—U. S. v. Boyd, 8 App. 440. 

Ind.—State v. Garton, 32 Ind. 1, 2 
AmR 315. 

Iowa.—Monona County v. Gray, 200 
Iowa 1133, 206 NW 26; Sawyers v. 
Campbell, 107 Iowa 397, 78 NW 56. 

Kan.—Doorley v. Farmers’, etc., 
Lumber Co., 4 Kan. A. 93, 46 P 195. 
ere v. Obear, 58 Mo. 

N. M.—Hendry v. Cartwright, 14 N. 
M. 72, 89 P 209, 8 LRANS 1056. 

S. C.—Fowler v. Allen, 32 S. C. 229, 
10 SE 947, 7 LRA 745. 

[a] Illustrations.—If the creditor 
or obligee has no notice, the sure- 
ty is bound although he signs on the 
condition, which is broken: (1) That 
all the creditors of the principal shall 
sign a composition agreement. 
Whittemore v. Obear, 58 Mo. 280. (2) 
That other cosureties shall be un- 
questionably responsible. Hunt v. 
State, 53 Ind. 321; State v. Garton, 
32 Ind. 1, 2 AmR 315; Blackwell v. 
State, 26 Ind. 204. (3) That certain 
payments shall be made, and the sure- 
ties released from another undertak- 
ing. Sawyers v. Campbell, 107 Iowa 
397, 78 NW 56. (4) That a judgment 
shall be marked ‘“Satisfied.’”’ Fowler 
vel Allens) io2) S- Cl 229) 1045 947, 7 
LRA 745. (5) That the bond is not 
to be used until an indemnity bond 
has been furnished the surety. Hen- 
dry v. Cartwright, 14 N. M. 72, 89 P 
309, 8 LRANS 1056. (6) A person 
who signs a note as surety on condi- 
tion that it shall be effective only 
when the maker and his wife sign and 
acknowledge the assignment and sign 
the note to the surety for the amount 
of the note is not liable to the payee 
bank, with which the special agree- 
ment is made, where the condition is 
never performed. Selma Sav. Bank 
v. Hinkle, 183 Iowa 200, 166 NW 748. 

As to execution by: 

Cosurety see infra §§ 55-57. 
Principal see infra § 54. 

TO eDair waslaws. Lo ywall? Cus S.) 
1,02 'L. ed. 491; U.S. v. Boyd, 8 App. 
(D. C.) 440; Wollenberg v. Sykes, 49 
Orw163, 89) Pb. 148. 

20. See Hscrows § 21. 

21. Smith vy. Kirkland, 81 Ala. 345, 


But if the condition is not known to the 
obligee, the better rule is that a breach thereof does 
not relieve the surety from liability,!® on the ground — 
that he is estopped to set up any condition not known 
to the obligee, upon which his signature was ob- 
There are decisions, however, to the ef- 
fect that, where the instrument is left with the prin- 
cipal, subject to such condition, as to the surety, 
while the condition remains unperformed, the in- 
strument is merely in escrow,”° and that, even though 
the obligee has no knowledge of the condition, the 
surety is not bound if the instrument is delivered 
by the principal without the performance of the 
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or contract.? 


tion.27 


LOMea2 
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tion does not discharge a surety on the principal bond 


[§ 54] (c) Signing by Principal.2* Where a 
surety signs a note or bond on condition that the 
principal will also sign it, which condition is known 
to the payee or obligee,?*> the surety is not liable 
thereon in case the principal delivers the instrument 
without signing it,?® unless he waives such condi- 
But if the obligee has no notice, actual or 
constructive, of the condition, the surety is bound,?° 
especially where, upon learning of the nonperform- 
ance of the condition, he does not raise any objec- 
So where a bond is good without the signa- 


ture of the principal, and the sureties’ recourse 


If the condition 


against him is in no wise impaired by his failure to 
sign, the fact that the sureties signed the bond on 
the express condition that the principal should also 


sign is no defense to an action thereon.?° 


25 AmR 703. 

[a] Reason for rule.—‘‘The surety 
is under no obligation to sign the 
bond at all: his signature is his vol- 
untary act. Nor is he under any ob- 
ligation to deliver a bond having 
signed it. Signing for the accommo- 
dation of the principal obligor, he may 
put such limitations and conditions 
upon his favor as seem to him prop- 
er or to his interest. The whole mat- 
ter is at large with him; and having 
constituted the principal obligor his 
agent to deliver the bond he may im- 
pose whatever conditions he chooses 
upon the act of his agent. The condi- 
tion may be quite onerous; it may be 
very difficult of performance; it may 
involve uncertainty as to what is 
necessary to performance; but what- 
ever it is or may involve its imposi- 
tion is within his clear and unfettered 
right: The thing to be done not 
being at all obligatory on him, he can 
decline to do it absolutely, and he 
may do it upon whatever conditions, 
capricious or otherwise, he may elect 
to impose. . . . If any condition is 
deemed too onerous, or unreasonable, 
or impossible even of performance, 
the holder in escrow is not thereby 
authorized to deliver to the obligee. 
He has no authority whatever to de- 
liver until the condition, whatever 
it may be, has been complied with; 
and the obligee who knows that he is 
acting as the agent of the surety in 
making delivery is put on notice that 
the condition was imposed and has 
not been performed. And he will not 
be heard to say that the surety should 
not have imposed such a condition, 
that it is unreasonable, uncertain, or 
even impossible, since the surety hav- 
ing the undoubted right to decline to 
sign at all, must have an equally 
undoubted right to determine under 
what circumstances and to what 
extent he will bind himself.” White 
Sewing Mach. Co. v. Saxon, 121 Ala. 
399, 404, 25 S 784. 

Delivery in escrow generally see 
infra § 69. 

22. Newton v. More, 14 Ark. 166. 

[a] Thus, where a surety cove- 
nants that if his principal pays a 
debt by a certain day he will pay the 
fee of the solicitor of the creditor, 
he is liable upon payment by the prin- 
cipal, without notice of such pay- 
ment or of the amount of the fee. 
Newton v. More, 14 Ark. 166. 

23. Amos v. Continental Trust Co., 
22 Ga. A. 348, 95 SE 1025. 

[a] TIllustration.—Where a trust 
company agrees to assume obligations 
of a bank on condition that the mak- 
ers of an indemnity bond will ob- 
tain additional indemnity, a failure 


Delivery to third person for completion. Where a 
surety, after signing the bond, on condition that it be 
executed by a certain person as principal, delivers it 
to a third person to be completed, it constitutes a 


to obtain such indemnity does not dis- 
charge a surety for the performance 
of the indemnity contract. Amos v. 
Continental Trust Co., 22 Ga. A. 348, 
95 SE 1025. 

24. Necessity of execution by prin- 
cipal generally see supra §§ 42-44. 

25. Sufficiency of notice generally 
see infra §§ 60-64. 

26. Cal.—Pacific Mill, ete, Co. v. 
Massachusetts Bonding, etc., Co., 192 
Cal. 278, 219 P 972, 977 [quot Cyc]. 

Ill.—Knight v. Hurlbut, 74 Ill. 133. 

Ind.—Husak vy. Clifford, 179 Ind. 
173, 177, 100 NE 466 [eit Cyc]. 

Ky.—Williams y. Luther, 30 SW 
LOO AT Keyan Satie 

Mass.—Goodyear Dental Vulcanite 


Co. v. Bacon, 151 Mass. 460, 24 NE 
404, 8 LRA 486. 
Mich.—Hall v. Parker, 37 Mich. 


590, 26 AmR 540. 
(iRise fiead v. McLemore, 34 Miss. 

Mo.—Gay v. Murphy, 134 Mo. 98, 
34 SW 1091, 56 AmSR 496; Fales v. 
Filley, 2 Mo. A. 345. 

Mont.—Ney v. Orr, 2 Mont. 559. 
pu Y.—Parker v. Bradley, 2 , Hill 

Okl.—Crudup v. Oklahoma Portland 
Cement. Co., 56 Okl. 786, 156 PB 899; 
Clark v. Hennessey Bank, 14 Okl. 572, 
79 P 217, 2s AnnCas: 219. 

S. C.—Crawford v. Owens, 79 S. C. 
59, 60 SH 236. 

W. Va.—Elkins v. Elkins Electric 
R. Co., 87 W. Va. 350,105 SH 233. 

Eng.—Bonser v. Cox, 4 Beav. 379, 49 
Reprint 385. 

B,. C.—Larbonne vy. Shore, 39 B. C. 
508, [1928] 2 DomLR 977, [1928] 2 
WestWkly 8. 

[a] Thus the surety on a bond, 
who signs it with the understanding 
that the principal is to sign.it, is 
released by the obligee taking it, 
signed by him alone, with knowledge 
from the face of it and a contract he 
has with the principal that he is to 
sign it. Craw?ord v. Owens, 79 S. C. 
59, 60 SE 236. 

27. See infra § 59. 

28. Pacific Mill, etc., Co. v. Massa- 
chusetts Bonding, etc., Co., 192 Cal. 
278, 219 P 972, 977 [quot Cyc]; Rich- 
ardson v. Rogers, 50 HowPr (N. Y.) 
403. 

29. Pacific Mill, etc., Co. v. Massa- 
chusetts Bonding, etc., Co., 192 Cal. 
218) lore O02: 9h (quot Cyc] Rich= 
ardson v. Rogers, 50 HowPr (N. Y.) 
403. 

Waiver of condition generally see 
infra ‘$59. 

30. Pacific Mill, ete., Co. v. Massa- 
chusetts Bonding, ete., Co., 192 Cal. 
278, 219 P 972, 974 [quot Cyc]; Wood- 
man y. Calkins, 13 Mont. 368, 34 P 
187, 40 AmSR 449, 
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mere delivery in -escrow;?! and where such person 
signs the principal’s name to the bond, by himself as 
without authority therefor, 
to the obligee, the condition is not fulfilled,?? and 
there is not a sufficient delivery of the bond to make 


agent, 


it an enforceable obligation.*? 


[§ 


General. 


31. 
80 A 1. 

Delivery in escrow generally see in- 
fra § 69. 

32. Horton v. Stone, 32 R. I. 499, 
80 Al. 

Unauthorized signing of principal’s 
name generally see supra § 45. 

33. Horton vy. Stone, 32 R. I. 499, 
80 A 1. 

Delivery generally see infra §§ 67- 

34. Sufficiency of performance of 
condition see infra § 58. 

35. White Sewing Mach. Co. v. 
Saxon, 121 Ala. 399, 25 S 784; Smith 
v. Kirkland, 81 Ala. 345,1S 276; King 
v. State, 81 Ala. 92, 8 S 159; Wright 
v. Lang, 66 Ala. 389; Guild v. Thomas, 
54 Ala. 414, 25 AmR 703; Bibb v. 
Reid, 3 Ala. 88; Dy shee Rawleigh Med- 
ical Co. v. Wilson, 7 Ala; A. 242, 60 S 
1001. See also “But see” cases infra 
notes 38—46. 

[a] Erasure of name of cosurety 
before approval of the bond comes 
within the rule stated in the text as 

‘a violation of the condition. King v. 
State, 81 Ala. 92, 8 S 159. 

36. White Sewing Mach. Co. v. 
Saxon, 121 Ala. 399, 25 S 784. 

37. Ex p. Goldberg, 191 Ala. 356, 67 
S 839, LRA1915F 1157 [rev 10 Ala, A. 
485, 65 8 454, 6 Ala. A. 249, 60 S 744]; 
Smith Vv. Kirkland, 8i Ala. 345, 1S 
276; Marks v. Montgomery First Nat. 
Bank, 79 Ala. 550, 58 AmR 620. See 
generally Bills and Notes § 336. 

38. U. S.—Dair v. U. S., 16 Wall. 
1, 21: L. ed. 491; Garnett v. Mayo, 10 
F. Cas. No. 5,245a, 4 Hughes 377. 

Ark.—Watkins Medical Co. v. War- 
ren, 150 Ark. 542, 234 SW 618; Wil- 
liams v. Morris, 99 Ark. 319, 138 SW 
464; Tabor v. Merchants Nat. Bank, 
48 Ark. 454, 3 SW 805, 3 AmSR 241; 
State v. Churchill, 48 Ark. 426, 3 SW 
352, 880. 

Cal.—Tidball v. Halley, 48 Cal. 610. 

Colo.—Cooper v. De Mainville, 1 
Colo. A. 16, 27 P 86. 

Conn.—Union Pac. Tea Co. v. Dick, 
87 Conn. 711, 89 A 204. 

ark v. Bryce, 64 Ga. 486; 
Bonner v. Nelson, 57 Ga. 433; Thomp- 
son v. Chatsworth Bank, 30 Ga, A. 
448, 118 SE 470. But see Riley v, 
Johnson, 10 Ga. 414; Crawfurd v. 
Foster, 6 Ga. 202, 50 AmD 327 (both 
cases held delivery in escrow and void 
if condition not performed). 


Horton v. Stone, 32 R. I. 499, 


Ill. Rhode v. McLean, 101 Ill. 467; 
Comstock vy. Gage, 91 Ill. 328. 
Ind.—Hunt v. State, 53 Ind. 321; 


State v. Garton, 32 Ind. 1, 2 AmR 315; 
State v. Pepper, 31 Ind. 76 [overr Pep- 
per v. State, 22 Ind. 399, 85 AmD 430]; 
Webb v. Baird, 27 Ind. 368, 89 AmD 
507; Blackwell v. State, 26 Ind. 204; 
Deardorff v. Foresman, 24 Ind. 481. 
Iowa.—Benton County Sav. Bank 
v. Bodiker, 105 Iowa 548, 75 NW _ 632, 
67 AmSR $10, 45 LRA 321 [overr Dan- 
jels v. Grower, 54 Iowa 319, 3 NW 424, 
6 NW 525, and dist Johnston v. Cole, 
102 Iowa 109, 71 NW 195, apparently 
contrary]; Taylor County v. King, 
73 Iowa 153, 34 NW 774, 5 AMSR 666; 


55] (d) Signing by Other Surety?4—aa. In 
Where a surety signs a bond on condition 
that others shall also sign it before delivery by the 
principal to the obligee, it has been held broadly 
that he is not bound on the bond where no other sig- 
natures are procured,?® although the instrument 
provides that those who sign shall be lable not- 
withstanding such a condition;?® but this rule does 


PRINCIPAL AND SURETY 


and delivers it 


[§§ 54-55 


not apply to commercial paper which comes into the 
hands of a bona fide purchaser before maturity, who 
is without notice of the condition.** 
regarded as the better rule, where a surety signs an 
obligation and turns it over to the principal, upon 


By what is 


the condition that others are also to sign it, he is 


Micklewait v. Noel, 69 Iowa 344, 28 
NW 630; Carroll County v. Ruggles, 
69 Iowa 269, 28 NW 590, 58 AmR 223. 

Ky.—Smither v. J. R. Watkins Co., 
2S ICY CAGUE VV. ECAC) ONG manean 
v. Cairo Nat. Bank, 166 Ky. 156, 158, 
179 SW 10 [quot Cyc]; Bivins v. Hel- 
sley, 4 Metc. 78; Millett v. Parker, 2 
Metc. 608; Strader v. Waggoner, -53 
SW 663, 21 KyL 967; Sowders v. Cit- 
izens’ Nat. Bank, 12 oe 356; James 
v. Black, 2 Ky. Op 

La.—Fox v. Merke. 149 La. 178, 88 
S 784. 

Me.—State v. Peck, 53 Me. 284; 
York County M. F. Ins. Co. v. Brooks, 
51 Me. 506. 

Md.—Harris v. Regester, 70 Md. 
109, 16 A 386. 

Mich.—Gibbs v. Johnson, 63 Mich. 
671, 30 NW 343. 

Minn. —Preston Independent School 
Dist. No. 45 Bd. of Education v. Rob- 
inson, 81 Minn. 305, 84 NW 105; Berk- 
ey v. Judd, 34 Minn. 393, 26 NW 5; 
Ward v. Hackett, 30 Minn. 150, 14 NW 
578, 44 AmR 187. 

Miss.—Graves v. Tucker, 18 Miss. 
9. But see Sessions v. Jones, 7 Miss. 
123 (bond held void unless signed by 
other surety). 

Mo.—North Atchison Bank v. Gay, 
114 Mo. 203, 21 SW 479; State v. Mc- 
Gonigle, 101 Mo. 358, 183 SW 758, 20 
AmSR 609, 8 LRA 735; State v. Pot- 
ter, 63 Mo. 212, 21 AmR 440; Taylor 
v. Keithley, (A.) 266 SW 735. But 
see Linn County v. Farris, 52 Mo. 75, 
14 AmR 389 (where other surety’s 
name is forged there can be no deliv~ 
ery as to surety signing on condition, 
and bond is void as to him). Con- 
tra Ayres v. Milroy, 53 Mo. 516, 14 
AmR 465. 

Nebr.—Johnson County v. Cham- 
berlain Banking House, 80 Nebr. 96, 
113 NW 1055; Stoner v. Keith County, 
48 Nebr. 279, 67 NW 311; Owen v. 
Udall, 39 Nebr. 14, 57 NW 761; Cutler 
v. Roberts, 7 Nebr. 4, 29 AmR 871. 

N. H.—Hill v. Sweetser, 5 N. H. 168. 

N. Y.—Russell v. Freer, 56 N. Y. 67 
[dist and questioning Peo. v. Bost- 
wick, 82°N.. ¥. 415 (afi 43" Barb. 9) 7; 
Bangs v. Bangs, 41 Hun 41; Singer 
Mfg. Co. v. Drummond, 40 Hun 260; 
Richardson vy. Rogers, 50 HowPr 408. 

N. C.—Farmers’ Bank v. Hunt, 123 
N. C. 171, 32 SE 546; State v. Lew- 
is, 73 N. C. 138, 21 AmR 461; Gwyn v. 
Patterson, 72 N. C. 189. 

Oh.—Dalton v. Miami Tribe No. 1, 5 
Oh. Dec. Reprint 42, 2 AmLRee 329. 

Okl.—Sellers v. Terr. Py gh On Fel eg Ie 7 
121 P 228. 


Or.—Wollenberg v. Sykes, 49 Or. 
UGSte COM eel AS. 
Pa.—Grossman’s App., 8 Pa. Cas. 


348, 11 A 725; Winters v. Robison, 14 
Pa. Co. 264. 

Tenn.—Dun v. Garrett, 93 Tenn. 650, 
27 SW 1011, 42 AmSR 937 [dist 
Quarles v. Governor, 10 Humphr. 
122]; Lookout Bank v. Aull, 93 Tenn. 
645, 27 SW 1014, 42 AmSR 934;. Jor- 
dan v. Jordan, 10 Lea 124, 43 AmR 
294; Amis v. Marks, 3 Lea 568. But 
see Majors v. McNeilly, 7 Heisk. 294 
(surety to clerk and masters’ note, 


bound, although the instrument, regular on its face, 
is delivered by the principal in violation of the con- 
dition, if the obligee accepts it without notice of 
the condition, either actual or constructive;** and 
in some: jurisdictions this rule, in effect, is expressly 
provided by statute.®® 
ment, as so delivered to the principal, is not merely 
an escrow,*° and the surety is bound on the principle 


Under this rule the instru- 


on condition that other surety be pro- 
cured, held entitled to relief); Byrd 
v. Shelley, 2 Tenn. Cas. 33 (surety en- 
titled to relief at law or in equity 
upon defense of non est factum). 
Tex.—Hidalge County Water Impr. 
Dist. No. 2 v. San Juan State Bank, 
etc., Co., (Civ. A.) 280 SW 845; Whar- 
ton v. Fidelity Mut. lL. Ins. Co., (Civ. 
A.) 156 SW 539; Terrell First Nat. 
Bank v. Burns, (Civ. A.) 126 SW 34; 
Freneh v: Hicks, 52 Tex. Civ. A.-427, 
114 SW 691; Seaton v. McReynolds, 


(Cis VAS) 72 SW 874; Forrest v. 
White Sewing Mach. Co., (Civ. A.) 67 
SW 340; Bopp Vv. Hansford, Loe Tex: 


@iv. SA. 340, 45 SW 744; Bannister v. 
peace: 14 Tex. Ciy. A. 452, 37 SW 


Utah.—Butterfield v. Mountain Ice, 
ete:, Co., 11 Utah 194, 39 P 824, 

Vt.—Washington Dist. Prob. Ct. v. 
St..Clair, 52 Vt. 24: 

Va.—Turnbull v. Mann, 99 Va. 41, 
37 SE 288; Nash v. Fugate, 32 Gratt. 
(72 Va.) 595, 34 AmR 780; Miller v. 
Fletcher, 27 Gratt. (67 Va.) 408, 24a 
AmR 356; Nash v. Fugate, 24 Gratt. 
(65 Va.) 202, 18 AmR 640. But see 
Ward «=. Churn,, 18 Gratt. | (59° Van) 
801, 98 AmD 749 (not necessary that 
obligee have notice, to give effect to 
condition). 
ane Va.—Lyttle v. Cozad, 21 W. Va. 

Wis.—Belden v. Hurlbut, 94 Wis. 
562, 69 NW 357, 37 LRA 853; School 
Dist. No. 1 v. Dreutzer, 51 Wis. 153, 
6 NW 610. 

Ont.—Huron ese v. Armstrong, 
Pe UR OETA. LEB TS RIEY. 

Sask. 2 Rees v. Ellis, 9 Sask. L. 
149, 27 DomLR 391, 34 WestLR 204, 
10 WestWkly 370. 

[a] Reason for rule.—‘In these 
cases of conditional agreements, it is 
the surety who puts trust and confi- 
dence in the principal, and not the 
obligee; and if any one is to be the 
loser it should be the surety, fer the 
puts it in the power of the principal 
to create the mischief complained 
of.” State v. McGonigle, 101 Mo. 353, 
ao 13 SW 758, 20 AmSR 609, 8 LRA 


[b] Agency contract.—Where a 
life insurance agency contract re- 
quires the agent to give a bond signed 
by two sureties, and the agent and 
one surety give a bond, the surety, 
having no notice of the rule requir- 
ing two sureties, is bound, where the 
obligee has no knowledge ‘of the rep- 
resentations made to the surety by 
the agent that another surety would 
be procured. _ Wharton v. Fidelity 
Muto eins Co, (Tex p@ive Ayal 56 
SW 539. : 

39. See statutory provisions; and 
case infra this note. 

{a] In Arkansas, Acts (1891) No. 
55 § 2 provides that it shall not be 
a defense to a surety on any bond 
that he became such on condition that 
the cosuretyship of others should 
be obtained; but such act applies to 
such bonds only as were made after 
its passage. oe ie v. Wallis, 57 Ark. 
64, 20 ay 81 

40. Dun a Garrett, 93 Tenn. 650, 
27 SW 1011, 42 AmSR 937. And see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 55] 


of estoppel,*! for the reason that, since the creditor 
is wholly innocent in the transaction, he is entitled 
to stand on the instrument as a complete and bind- 
ing contract as between the principal and surety and 
himself,*? and for the further reason that, where 
the surety intrusts the delivery of the instrument to 
his ‘agent for the purpose of obtaining signatures 
before delivering the contract to the creditor or ob- 
ligee, and the agent makes delivery in violation of his 
instructions, the surety must suffer for the miscon- 
duct of his agent,#* even though his agent is the 
Accordingly, one who signs or 
indorses a note as surety cannot, as against an in- 
nocent payee or any other bona fide holder for value, 
set up that the principal delivered it in violation of a 
condition that certain other person or persons should 
first sign or indorse it,*? notwithstanding any fraud 
of the principal in procuring his signature,*® as no 
agreement of the sureties, among themselves or with 


principal obligor.‘ 


cases supra note 38. 

Delivery to Aas Sa 
generally see Escrows § 2 

41. James v. Black, 2 ey. Opgsls 
State v. McGonigle, 101 Mo. Spo, Ls 
SW _ 758, 20 AmSR 609, 8 LRA 1353 
Wollenberg v. Sykes, 49 Or. 163, 89 
P 148. And see cases supra note 38. 

Estoppel as to defects or objections 
generally see infra §§ 116-121. 

42. Bonner v. Nelson, 57 Ga. 433; 
Grossman’s App., 8 Pa. Cas. 348, 11 
A 725. And see cases supra note 388. 

43. Joyce v. Cockrill, 92 Fed. 838, 
B5eGoA s8 part 179 U. Se BOvlemcds Sct 
22%, 45. Li ed. 332); Gibbs v. Johnson, 
63 Mich. 671, 30 NW 343; Butterfield 
v. Mountain Ice, etc., Co., 11 Utah 


194, 89 P 824 
Peoria County, 


ae escrow 


44. I1l.—Smith vy. 
59 Ill. 412. 

Iowa.——Benton County Sav. Bank v. 
Boddicker, 105 Iowa 548, 75 NW 632, 
67 AmSR 310, 45 LRA 321. 

Kan.—Carter v. Moulton, 51 Kan. 9, 
32 Ae 600, 8% AmsSR 259, 20° LRA’ 309- 

y.—Brown Vv. Wilson, 222 Ky. 454, 
ie By (2d) 767; Millett’ v. Parker, 2 
Metc. 608; Smith v. Moberly, 10 B. 
Mon. 266, 52 AmD 543. 

Or.—Baker County v. Huntington, 
460 OTR ZO Lone 87: 

Wash.—King County v. Ferry, 5 
Wash. 536, 32 P 538, 34 AmSR 880, 19 
LRA 500. : 

45. Ark.—Williams v. Morris, 99 
Ark. 319, 138 SW 464; Tabor v. Mer- 
chants Nat. Bank, 48 Ark. 454, 3 SW 
805, 3 AmSR 241. 

Ga.—Clark v. Bryce, 64 Ga. 486; 
Bonner v. Nelson, 57 Ga. 433; Thomp- 
son v. Chatsworth Bank, 30 Ga. A. 
443, 118 SE 470; Crawford v. Citizens, 
ete., Bank, 20 Ga. A. 576, 93 SE 173; 
Hancock v. Empire Cotton Oil Cozy Ly 
Ga. A. 170, 86 SE 434. 

Ind.—Deardorff v. 
Ind. 481. 

Iowa.—Micklewait v. Noel, 69 Iowa 
344, 28 NW 630; Carroll County v. 
Ruggles, 69 Iowa 269, 28 NW 590, 58 
AmR 223. But see Daniels v. Gower, 
54 Iowa 319, 3 NW 424, 6 NW 525 
(nonnegotiable note). 

Ky.—Brown v. Wilson, 222 Ky. 45 
La SWi Cede (Ou; meal ve Cairo Nat! 
Bank, 166 Ky. 156, 179 SW 10; Bivins 
Wee Helsley, 4 Mete. 78; Smith v. Mob- 
erly, 10 B. Mon. 266, 52 AmD 543; 
Sowders vy. Citizens’ Nat. Bank, 12 


Forseman, 24 


,, Williams, 61 
Minn. 12, 6 Ward v. 
, 30 Minn. 150, 14 NW 578, 44 
AmR 187. 

Mo.—North Atchison Bank v. Gay, 


114 Mo. 203, 21 SW 479; Taylor v. 
Keithley, (A.) 266 SW 735; Lightner 
vy. Gregg, 61 Mo. A. 650. 

'- Pa.—Grossman’s App., 8 Pa. Cas. 


848, 11 A 725. 
Tenn —Lookout Bank vy. Aull, 93 
Tenn. 645, 27 SW 1014, 42 AmSR "934. 
Tex. —Wharton v. Fidelity Mut. L. 
Ins. Co., (Civ. A.) 156 SW 539; ree 
Ve Schaffner, (Give Ay): 13:9 SW 102 
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tion ; »50 


Vt.—Thrall v. Benedict, 13 Vt. 248. 

[a] Thus, in an action against a 
surety on a note, irrespective of its 
negotiability, it is no defense that 
the principal agreed to procure addi- 
tional surety, where the note was 
regular on its face and where the 
payee had no notice of such agree- 
ment. Taylor v. Keithley, (Mo. A.) 
266 SW 735. 

Conditional delivery of bill or note 
generally see Bills and Notes 8§ 336, 
1015, 1016. 

46. Brown v. Wilson, 222 Ky. 454, 
1 SW @a) 767. 

Fraud as affecting assent generally 
see infra § 88. 

47. Carter v. Moulton, 51 Kan. 9, 
oe P 633,30 AmSR 259) 20° ERA 309: 
Brown vy. Wilson, 222 Ky. 454, 1 Sw 
(2d) 767: Hess v. Schaffner, (Tex. 
Civ. A.) 139 SW 1024. 


48. Sufficiency of notice see infra 
§§ 60-64. 
49. Ark.—State v. Wallis, 57 Ark. 


64, 20 SW 811. 

Ga.—Bonner v. Nelson, 57 Ga. 433. 

Ill.—Diefenthaler v. Hall, 96 Ill. A. 
639. 

Ind.—Hunter v. Ft. Wayne First 
Nat. Bank, 172 Ind. 62, 87 NE 734; 
Allen v. Marney, 65 Ind. 398, 32 AmR 
73; McKinley v. Snyder, 65 Ind. 143; 
Deering Harvester Co. v. Peugh, 17 
Ind. A. 400, 45 NE 808. 

lowa.—Novak v. Pitlick, 120 Iowa 
286, 94 NW 916, 98 AmSR 360 

Ky. —Peal v. Cairo Nat. Bank, 166 
Ky. 156, 158, 179° SW 210 [quot Cyel; 
Garvin v. Mobley, 1 Bush 48; Slaugh- 
ter v. Hampton, 90: SW 981, 28 KyL 
904: Barber v. Ruggles, 87 SW 785, 
27 Kyl 1077; Jackson v. Cooper, 39 
Sw 39,19 KyL 9; Terhune v. Adams, 
T Key. Op. 248: But see» James v. 
Black, 2 Ky. Op. 31 (bare knowledge 
not sufficient). 

Minn.—Preston Independent School 
Dist. No. 45 Bd. of Education v. 
Robinson, 81 Minn. 305, 84 NW 105; 
Clarke vy. Williams, 61 Minn. 12, ee 
NW 1125. b 

Miss.—State v. Allen, 69 Miss. 508, 
10 S 4738, 30 AmSR 563; Goff v. 
Bankston, 35 Miss. 518. 

Mo.—State v. McGonigle, 101 Mo. 
353, 13 SW 758, 20 AmSR 609, 8 LRA 


5. 

Nebr.—Johnson County v. Cham- 
berlain Banking Housé, 80 Nebr. 96, 
re NW 1055; Middleboro Nats Bank 

Richards, 55 Nebr. 682, 76 NW 528; 
Mulien-v Morris, 43 Nebr. 596, 62 NW 
74; Cutler v. Roberts, 7 Nebr. 4, 29 
AmR 371. ° 

N. M.—O’Fallon Supply Co. v. Tag- 
liaferro, 29 N. M. 562, 224 P 394. 

Okl1.—W. P. Seawell Lumber Co. v. 
Livingston, 129 Ok]. 286, 264 P 825; 
Sellers v. Terr., 32 Okl. 147, 121 P 228. 
Trust Co. v. 
King, Zine ae 308, 16 A 18; Keener 
Wa Onago. oils) Par 166; Sharp v. U. S., 
4 Watts 21, 28 AmD 676: Winters v. 
Robison, 14 Pa. Co. 264. See Warfel 
v. Frantz, 76 Pa. 88 (where condition 


‘agreed between the maker, 
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the principal, that, if all of them are not bound, 
none of them shall be, will affect the rights of the 
payee, unless he has notice of the agreement, and 
that it has been violated prior to, or at the time that 
he takes the note and parts with, the consideration.*? 

Obligee with notice. 
tor or obligee has notice of the condition when he 
receives the instrument,*® he cannot hold the surety 
lable thereon,*? unless Ale latter waives such condi- 
and this rule also applies as against the 
obligee’ S assignee.°! 

Stipulation against condition. 
not available as a defense where the bond provides 
that no agreement that other persons are to sign 
shall be a defense thereto and that the person to 
whom the instrument is delivered has absolute au- 
thority to deliver it.*? 

Release of some as release of all. 
that, where some 


Where, however, the eredi- 


Such a condition is 


It has been held 
of the sureties are released for fail- 


was known to husband who con- 
ducted transaction for wife, the. ob- 


ieee 

Ss. ary aN v. Welbes, 12 S. D. 339, 
81 NW 

Tenn. Sige v. Patterson, 5 
Humphr. 133, 42 AmD 424. 


Tex.—Wheeler, etc., UMES. & Comey, 
Briggs, 18. Siw 555; — Wharton) -v. 
widehty Mutya tins: Co... (ijn AD) 
156 SW 539; French v. Hicks, 52 Tex. 
Civ. A. 427, 114 SW 691; Gatling v. 
San Augustine seu Zo hex (Cine 
A. 283, 61 SW 43 

Vt. — Hardwick rae Bank, etc., Co. 
v. Drénan, 71° Vt. 289, 44 A’ 347) 

Va.—Ward v. Churn, 18 Gratt. (59 
Va.) 801, 98 AmD 749. 

Wash.—Williams v. Hitchcock, 86 
Wash, 586, Lo0r Poise Seattilencvandac 
H. Griffith Realty, ete., Co., 28 Wash. 
605, 68 P 1036. 

W. Va.—Raleigh County Ct. v. Cot- 
tley 79. SW Va. 661, 920 Sh Ore 12, 
AnnCas1918D 510 [cit Cye]. 

Eng.—Fitzgerald v. McCowan, 
[1898] 2 Ir. 1; Bvans vy. Bremridge, 
8 DeG. M. & G. 100, 57 EngCh 78, 44 
Reprint 327. : 

[a] TIllustration.—Where a prom- 
issory note is delivered in violation of 
a condition that another sign as co- 
surety, and such other person is 
aware of the condition, he cannot en- 
force the note against: the surety, if 
he afterward procures it by assign- 
ment. Smith v. Bales, 99 SW 672, 30 
Kyl 779; Young v. Smith, 14 Wash. 
565, 45 P 45. 

50. Peal v. Cairo Nat. Bank, 166 
Ky. 156, 158, 179 SW 10 [quot Cyc]; 
Cutler v. Roberts, 7 Nebr. 4, 29 AmR 
371; Sharp v. .U. S.,-4 Watts (Pa.) 21, 
28 AmD 676; Williams v. Hitchcock, 
86 Wash. 536, 150 P 1143. 

Waiver of condition generally see 
infra § 59. 

51. Smith v, 
KyL 779. 

{a] MfIllustration.—Where it 


Bales, 99 SW 672, 30 


was 
the payee 
of a note, and S, who was a surety 
thereon, that the payee should take a 
new note, with S and C as sureties, a 
note was prepared and signed by the 
maker, and C signed it on an under- 
standing that it should not be deliv- 
ered until it had been signed by §, 
and it was then tendered to the payee 
who declined to receive it, and the 
maker delivered it to S for his sig- 
nature, and subsequently S, who nev- 
er signed the note, paid the payee the 
amount of the note and received an 
assignment thereof, S could not re- 
cover on the note as against. C. 
Smith v. Bales, 99 SW 672, 30 KyL 
49. 

Liabilities of assignee on contract 
assigned generally see Assignments § 


52. White Sewing Mach. Co. Vv. 
Wingo, (Tex. Civ. A.) 152 SW 187; 
Page v. White Sewing Mach. Co., 12 
Tex, Civ. A. 327, 34 SW 985. 
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ure to comply with a condition to procure additional 
signers, all others who signed are also released,** 
even though such condition was imposed after the in- 
strument was executed by some of the sureties un- 
conditionally.*+4 f 

[§ 56] bb. When Not Made Condition. Where a 
surety does not make the execution of the instrument 
by other sureties a condition precedent to the legal 
existence of the instrument, he cannot rely upon such 
execution as a condition to his being lable on the 
instrument,°® as where, without making his liabil- 
ity conditional upon others signing, he merely tells 
the obligee that others are to join.°® So a mere 
representation®* or promise,°* contemporaneous with 
the delivery of the instrument, that certain other per- 
sons should also execute it, is not a condition the 
nonperformance of which will impair the validity 
of the obligation delivered in reliance thereon. 

Expectancy or belief. In the absence of fraud or 
deceit a surety’s mere expectation or well founded 
belief or understanding that other parties will sign 
will not make delivery by him conditional on an ex- 
ecution by others.®® 

[§ 57] cc. Promise of Obligee To Procure Other 


53. Tindal v. Bright, Minor (Ala.) 
103- INorris..v. Cetti, 35 Tex. Civ. A. 
28, 79 SW 36413" Kine v. Smith), 2 
Leigh (29 Va.) 157. 59. 

54. .Ward v. Churn, 18 Gratt. (59 
Va.) 801. 98 AmD 749. 

[a] Illustration.— Where one sure- 
ty, in the presence of another. in- 
structs the principal and the obligee 
that the bond is not to be delivered | KyL 462. 
until a third person signs, the speak- La. 
er will be deemed the spokesman of | 135. 


ture, 


Ala. 65. 


503. 22 NE 1, 


PRINCIPAL AND SURETY 


the surety is liable. 
Werte ries OKs TA AL PR 223. i 

Promise of obligee see infra § 57. Vv. 
Ala.—McClure v. Colclough, 5 


Ga.—WNeison v. Bonner, 60 Ga. 102. 
Ind.—State v. Gregory, 


Ky.—Berry v. Com., 14 SW 589, 121 
Dunbar v. Woods, 5 La. Ann. 


[$§ 55-58 


Surety.*° By some decisions, where the surety signs 
upon the agreement of the creditor or obligee, or his 
agent, to procure additional signatures as sureties, a 
failure to procure such signatures relieves the surety 
from liability.°. By other decisions, however, a fail- 
ure to comply with such agreement does not impair 
the surety’s obligation,®* since the agreement 1s void 
because a note or bond cannot be delivered to the 
payee or obligee as an escrow.®*? But such failure 
entitles the surety to recover damages for a breach 
of the agreement,°4 or to set them up by way of 
counterelaim.*?* , 

[§ 58] (e) Performance of Condition. A surety 
who signs on condition may insist on a striet compli- 
ance therewith.°* A condition that another sign as 
cosurety has been held sufficiently complied with if 
the signature of such person is made on the back 
of the instrument,°* or as indorser,°® or is affixed by 
an authorized agent;°® and if the surety signing 
on condition knows that the bond is to be executed by 
the other through an agent, he is bound to examine 
such agent’s authority, and is not relieved if the oth- 
er is not bound because of a defect in the agent’s 
authority.‘° But the condition is not sufficiently 


New Jersey v. Thatcher, 41 N. 
L. 403, 32 AmR 225; Benson Bank 
Jones, 147 N, C.-419;- 62 ‘SH 193, 16 
LRANS 3438; Lemp Brewing Co. vy. 
Secor, 21 Okl. 537, 96 P 636; Miller v. 
Stem, 12 Pa. 383. 

119 Ind. [a] Rule applied.—Where one be- 
comes ‘a surety on condition that an- 
other will become a cosurety, evi- 
dence is admissible to show that the 
creditor was to call on the surety, 
and that the proposed surety was in- 


Sellers v. 61. 
dj 


the other surety who has signed, and 
such other surety will not be liable 
if the signature of the third person 
is not obtained. Norris v. Cetti, 35 
Tex. Civ. A. 28, 79 SW 641. 

55. Ark.—Watkins Medical Co. v. 
Warren, 150 Ark. 542, 234 SW 618. 

Me.—Readfield v. Shaver, 50 Me. 36, 
79 AmD 592. 

Pa.—Lightner v.: Axe, 3 LancLRev 
401. 

Tenn.—Bramley v. Wilds, 9 Lea 
674. 

Eng.—tTraill v. Gibbons, 2 F. & F. 

8. 

[a] Where proposal for additional 
sureties comes from creditor, and is 
not made a condition precedent by 
the party signing, the latter is not 
released from liability by the failure 
of such other sureties to execute. 
Traill‘v. Gibbons, 2 F. & F. 358. 

56. Bramley v. Wilds, 9 
(Tenn.) 674, 

57. Brown vy. Davenport, 76 Ga. 
799; Lewiston v. Gagne, 89 Me. 395, 
86 A 629, 56 AmSR 432; Reed v. Mc- 
Gregor, 62 Minn. 94, 64 NW _ 88; 
Mitchell vy. Altus State Bank, 82 Okl. 
628, 122 P 666; Sellers v. Terr., 32-Okl. 
147,121 P 228. 

1Ill.—School Trustees v. Sheick, 119 
Ill. 579, 8 NE 189, 59 AmR 830 [rev 
16 Ill. A. 49]. 

58. Ind.—Mowbray v. State, 88 
Ind. 324; Deardorff v. Foresman, 24 
Ind. 481. 

Iowa.—Micklewait vy. Noel, 69 Iowa 
344, 28 NW 630. 

Kan.—Risse v. Hopkins Planing 
Mill Co., 55 Kan. 518, 40 P 904. 

Ky.—Hudspeth v. Tyler, 108 Ky. 
520, 56 SW 973, 22 KyL 221; Gaar y. 
Louisville Banking Co., 11 Bush 180, 
21 AmR 209; Murphy v. Hubble, 2 
Duv. 247. 

Okl.—Mitchell v. Altus State Bank, 
32 "Oki. 628, 122 P 666; Sellers ‘v. 
Terr., 32 Okl. 147, 121 P 228. 

[a] Promise of cosurety.—Where 
a surety signs a bond relying on the 
mere promise of a cosurety to obtain 
the signature of another, and the 
band is approved without such signa- 


o 


Lea 


Me.—Readfield v. Shaver, 50 Me. 36, 
79 AmD 592; Haskins v. Lombard, 16 
Me. 140, 33 AmD 648. 

Minn.-—Reed v. McGregor, 62 Minn. 
94, 64 NW 88. 

N. J.—State v. Thatcher, 41 N. J. L. 
403, 32 AmR 225. 

N. C.—Webb v. Jones, 4 N. C. 123. 

Pa.—-Simpson v. Bovard, 74 Pa. 251. 

Ss. C.—Martin v. Stribling, 28 S. C. 


1B AR 
Va.—Turnbull vy. Mann, 99 Va. 41, 
37 SE 288. 


Eng.—Dallas v. Walls, 29 L. T. Rep. 
INES 35919) 

Ont.—Banque Provinciale vy. Ar- 
noldi, 2 Ont. L. 624. 

{a] Ilustration.—One who signs 
a note as surety, and intrusts it to 
another to be delivered, without re- 
questing or directing that it be 
signed by a third person as cosurety, 
is bound by the delivery made with- 
out obtaining such signature, al- 
though he intended and expected that 
such signature would be obtained. 
Nelson v. Bonner, 60 Ga. 102. 

{b] Upon renewal of instrument 
(1) a belief that all of the sureties 
on the original one would sign it does 
not relieve a surety who signs. Ber- 
ry v. Com., 14 SW 589, 12 KyL 462. 
(2) But a renewal note signed by the 
sureties who sign it upon the distinct 
understanding that it is not to be 
used until all the sureties have signed 
it, and which is delivered without the 
signature of one of them, is not bind- 
ing on the ones who have signed. 
Banque Provinciale v. Arnoldi, 2 Ont. 
L. 624. 

{c] Words “express understand- 
ing” in the affidavit of a surety that 
his signature was obtained ‘‘on the 
express engagement and ‘understand- 
ing” that others were to sign are ut- 
terly meaningless, and no attention 
will be paid to such a statement. 
Dallas v. Walls, 29 L. T. Rep. N. S. 
599. But see Banque Provinciale v. 
Arnoldi, 2 Ont. L. 624. 

60. Duty of seeing that instru- 
ment is duly’ executed generally see 
supra § 40. 


formed of the arrangement and as- 
sented to it; and if the creditor failed 
to procure his execution of the in- 
strument, the others are discharged. 
Miller v. Stem, 12 Pa. 383. 

62. Scott v. State Bank, 9 Ark. 36; 
Rohrman v. Bonser, 157 Ky. 397, 163 
SW 1938; Hudspeth v. Tyler, 108 Ky. 
520, 56 SW 973, 22 KyL 221; Gaar v. 
Louisville Banking Co., 11 Bush 
(Ky.) 180, 21 AmR 209; Hubble v. 
Murphy, 1 Duv. (Ky.) 278, 2 Duv. 247. 

Mere promise as not sufficient con- 
dition see supra § 56. 

63. See Escrows § 20. 


64 Hudspeth v. Tyler, 108 Ky. 
520, 56 SW. 9738, 22 KyL 221. 
65. Rohrman v. Bonser, 157 Ky. 


297, 163 SW 193; Hudspeth vy. Tyler, 
108 Ky. 520, 56 SW 973, 22 KyL 221; 
Gaar v. Louisville Banking Co., 11 
Bush (Ky.) 180, 21 AmR 209; Hubble 
v. Murphy, 1 Duv. (Ky.)°278, 2 Duv. 


66. Chaffe v. Taliaferro, 58 Miss. 
544; Middleboro Nat. Bank v. Rich- 
ards, 55 Nebr. 682, 76 NW 528. 

[a] Demand of performance.—If 
the creditor has agreed to transfer a 
note to the surety, ‘his retention of 
the note is not a violation of the con- 
dition if the surety never made any 
demand for it. Chaffe v. Taliaferro, 
58 Miss. 544. 

67. Erwin v. E. I. Du Pont de Ne- 
mours Powder Co., (Tex. Civ. A.) 156 
SW_ 1097. 

68. Kugle v. Traders State Bank, 
(Tex. Civ. A.) 252 SW 208. 

69. McClure v. Colclough, 5 Ala. 
65; Blankenship v. Ely, 98 Va. 359, 
36 SE. 484. 

Signature by agent for surety gen- 
erally see supra §§ 50, 51. 

70. McLure v. Colclough, 17 Ala. 
89; McClure v. Colclough, 5 Ala. 65; 
Schmidt v. Archer, 113 Ind. 365, 14 NE 
543; Bowen v. Mead, 1 Mich. 432. 

[a] In Kentucky written authority 
is required to empower a person to 
sign the name of another to a bond; 
and if the name of a person is signed 
on his oral request, other sureties are 
not bound, although aware of the cir- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— 
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complied with if such signature is affixed by an un- 
authorized ‘person,’' even though it is subsequently 
ratified.*? So, also, a condition that others sign as 
cosureties is not complied with by such persons sign- 
ing a long time after a default by the principal,7? 
or where their signatures are obtained by fraud,74 
or are forged,*® unless there is nothing upon the face 
of the instrument to put the obligee on notice, in 
which case the surety is estopped to deny the genu- 
ineness of such signatures.7°® 

Excuse for nonperformance. Compliance with 
conditions will not be excused because the surety has 
not been injured by noncompliance,’* as for in- 
stance because such other person, whose signature 
was required, was insolvent.’§ 

[§ 59] (f) Waiver of Condition.79 One who 
signs a bond as surety conditionally may afterward 
waive such condition and thus estop himself -to deny 
lability on the bond.*® For example, a surety will 
be held to have waived the condition and be estopped 
from setting it up to avoid liability on the bond 
where, provided he has knowledge, actual or con- 
structive, that the condition has not been complied 
with,*! he, without objection, suffers the bond to be 
unconditionally delivered to the obligee*? or the prin- 
cipal to act under the bond.8* But a condition re- 


quiring other sureties is not waived by the surety’s’ 


mere failure to answer the obligee’s letter relative to 
such other sureties,** or by the fact that a surety, 
who has signed on such condition, tries to borrow 
cumstances. Wilson y. Linville, 96 


y. 50, 27 SW 857, 16 KyL 340; Cham- 
erlin v. Brewer, 3 Bush 561; Com. v. 
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executed in due form by the principal 
is waived where the surety consents 
to its being delivered to the obligee 
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money to pay the bond or a part of it.83 

[§ 60] (g) Notice of Condition—aa. In. General. 
As has been seen in preceding sections, by the weight 
of authority it is essential, in order that nonper- 
formance of a condition may constitute a defense to 
a surety, that the creditor or obligee have notice 
thereof..° This involves two elements: (1) The 
incompleteness of the instrument. (2) Notice there- 


of, either actual or constructive, to the obligee.’* 


Constructive notice arises and is sufficient where the 
obligee has knowledge of facts which would cause 
a reasonably prudent person to make inquiry,§® as 
where the conditional nature of the execution is ap- 
parent either upon the face of the instrument it- 
self*® or in connection with the attending circum- 
stances,?° as where the obligee’s contract with the 
principal stipulates for such condition.®! 

The absence of an acknowledgment, when required, 
of a bond®? so detracts from its facial regularity as 
to call for inquiry by the obligee as to whether it 
was signed, by the surety, on condition,®? and en- 
titles a surety, if sued-thereon, to prove an unful- 
filled condition imposed by him.°* 

Notice to agent. Subject to the general rules re- 
lating to notice to an agent as notice to the princi- 
pal,®® notice of the conditions upon whieh a surety 
signs a bond or note, acquired by an authorized agent 
of the ereditor or obligee while acting within the 
scope of his authority, is notice to the latter.°® 

An infant obligee is not affected by notice of con- 
v. Drenan, 71 Vt. 289, 44 A 347. 


[a] Evidence of conversations is 
admissible to show knowledge of con- 


Campbell, 45 SW 89, 20 KyL 54; Com. 
v. Magoffin, 25'SW 599, 15 Kyl 775; 
English v. Dycus, 5 SW 44, 9 KyL 188. 


71. Middleboro Nat. Bank v. Rich- 
ards, 55 Nebr. 682, 76 NW 528. 
72. Middleboro Nat. Bank y. Rich- 


ards, supra. 

73. Fletcher v. Austin, 11 Vt. 447, 
34 AmD 698. 

74. Franklin Bank v. Stevens, 39 
Me. 532. 

Fraud as affecting contract gener- 
ally see infra §§ 88-105. 

75. “Southern Cotton Oil Co. v. 
Bass, 126 Ala. 343, 28'S 576; Sharp v. 
Allgood, 100 Ala. 183, 14 S 16; Linn 
County v. Farris, 52 Mo. 75, 14 AmR 
389 ; 


Forgery of signature as affecting 
eontract generally see infra §§ 106, 


107. 
Mathis v. Morgan, 72 Ga. 17, 
53 AmR 847; Sullivan v. Williams, 43 
S. C. 489, 21 SE 642. 
Estoppel as to defects and objec- 
tions generally see infra §§ 116-121. 


77. Fitzgerald v. McCowan, [1898] 
ees el. 
78. Fitzgerald v. McCowan, supra. 


79. Estoppel or waiver as to de- 
fects or cbjections generally see in- 
fra §§ 116-121. 

80. Clarke v. Williams, 61 Minn. 
12, 62 NW 1125; Van Norman y. Bar- 
beau, 54 Minn. 388, 55 NW 1112; Goff 
vy. Bankston, 35 Miss. 518; Union 
State Bank v. American Surety Co., 
(Mo.) 23 SW (2d) 10388; Middleboro 
Nat. Bank v. Richards, 55 Nebr. 682, 
76 NW 528; Mullen v. Morris, 43 Nebr. 
596, 62 NW 74; Cutler v. Roberts, 7 
Nebr. 4, 29 AmR 3871. 

Sl. Daughtry v. Stewart, 84 Ala. 
69, 4 S 867; Evans y. Daughtry, 84 
Ala. 68, 4 S 592; Wright v. Lang, 66 
Ala. 389; Martin v. Hornsby, 55 Minn. 
187, 56 NW 751, 43 AmSR 487; Cutler 
v. Roberts, 7 Nebr. 4, 29: AmR_ 371; 
Campbell Printing-Press, etc., Co. v. 
Powell, (Tex. Civ. A.) 36 SW 1005. 

82. Van Norman v. Barbeau, 54 
Minn. 388, 55 NW 1112; Lemp Brew- 
ing Co. v. Secor, 21 Okl. 537, 96 P 636. 

{a] Provision of the bond that it 
shall not be construed as entered in- 
to or delivered by the surety until 


with the intention of becoming bound, 
without its being so executed. Ameri- 
can Surety Co. v. Pangburn, 182 Ind. 
116, 105 NE 769, AnnCasi1916E 1126; 
Peo. v. Carroll, 151 Mich. 233, 115 NW 
42; Marsh v. Phillips, (Tex. Civ. A.) 
144 SW 1160. 

83. White Sewing Mach. Co. v 
Saxon, 121 Ala. 399, 25 S 784; Smith 
Vo minkliand, Si) Alara sa buen I S12 2.76 5 
Wright v. Lang, 66 Ala. 389; May v. 
Robertson, 13 Ala. 86; Robertson v. 
Coker, 11 Ala. 466. 

84. Andrew v. Hanson, 206 Iowa 
1258, 222 NW 10; Lemp Brewing Co. 
v. Secor, 21 Ok1) 537, 96) P 636. 

85. Slaughter v. Hampton, 90 SW 
981, 28 KyL 904. 

86. See supra §§ 538-58. 

87. Bonner v. Nelson, 57 Ga. 433. 

Notice as dependent on complete- 
ness of instrument see infra §§ 61-64. 

88. Benton County Sav. Bank v. 
Boddicker, 117 Iowa 407, 90 NW 822; 
Watkins Medical Co. v. Hunt, 104 
Nebr. 266, 177 NW 462; Hendry v. 
Cartwright, 14 N..M: 72, 89 P 309,-8 
LRANS 1056; Baker County v. Hunt- 
ington, 46) Or.) 275, 79 2 187, vAnd=see 
cases passim supra §§ 53-55. 

[a] Where bond is not perfect on 
its face because of material, noticea- 
ble alterations or erasures therein, or 
because of a lack of some requirement 
which the law fixes as a prerequisite 
to its receipt or filing by the clerk, a 
surety may defeat recovery thereon 
by showing the existence of a condi- 
tion, imposed at the time of delivery 
by him to a cosurety, that he was to 
have Aan indemnity bond against his 
suretyship before the bond was used. 
Hendry v. Cartwright, 14 N. M. 72, 89 
P 309, 8 LRANS 1056. 


89. See infra § 62. 

90. Iowa.—Benton County Sav. 
Bank vy. Boddicker, 117 Iowa 407, 90 
NW 822. 

Mich.—Peo. v. Sharp, 133 Mich. 378, 
94 NW 1074. 


Pa.—Miller v. Stem, 12 Pa. 3838. 

Ss. ¢C.—Crawford v. Owens, 79 S. C. 
59, 60 SH 236. 

Tex.—French v. Hicks, 52 Tex. Civ. 
A, 427, 114 SW 691. , 

Vt.—Hardwick Sav. Bank, etc., Co. 


ditions by the creditor or obligee. 
Benton County Sav. Bank v. Boddick- 
er, 117 Iowa 407, 90 NW 822; Peo. v. 
Sharp, 133 Mich. 378, 94 NW 1074; 
Miller v. Stem, 12 Pa. 383; Hard- 
wick Sav. Bank, ete., Co. v. Drenan, 71 
Vt. 289, 44 A 347. 

[b] Question for jury.—It is for 
the jury to decide whether an agree- 
ment for additional surety was known 
to the obligee before or after delivery 
of a bond. Hardwick Sav. Bank, ete., 
Co. v. Drenan, 71 Vt. 289, 44 A 347. 

91. Crawford v. Owens, 79 S..C. 59, 
60 SE 236;. French y. Hicks, 52 Tex, 
Civ. A. 427, 114 SW 691. 

[a] Tllustration.—-The surety ona 
bond is released by the obligee taking 
it, signed by him alone, where the 
obligee’s contract with the principal 
provides for a bond with surety. 
ST v. Owens, 79S. C. 59, 60 SH 

[b] Where bond recites contract.— 
Where a bond contains a stipulation 
setting out a contract between the ob- 
ligor and the obligee by ‘which the 
obligor agrees to furnish a stated 
number of sureties on a bond of a 
specified character, and the bond when 
accepted by the obligee does not con- 
tain the number specified, the obligee 
is thereby notified of an agreement 
between the obligor and the sureties, 
by which the obligor bound himself 
not to deliver the bond until the num- 
ber of sureties specified in the bond 
should have been obtained, and the 
sureties cannot be held on such a 
bond. French vy. Hicks, 52 Tex. Civ. A. 
427, 114 SW 691. 

92. Necessity for acknowledgment 
generally see Bonds § 21. 

93. Hendry v. Cartwright, 14 N..M. 
72, 89 P 309, 8 LRANS 1056. 

Hendry v. Cartwright, supra. 
95. See Agency §§ 542-552. | 
Ga.—Lewis v. Gordon County, 


70 Ga. 486. 
Minn.—Deering v. Shumpik, 67 
Minn. 348, 69 NW 1088. 
N.C.—Cowan v. Baird, 77N. C.,201, 
Tex.—Wheeler, etc., Mfg. Co. v. 
Briggs, 18 SW 555; Norris v. Cetti, 


85 Tex. Civ. A. 28, 78 SW 641; Carle- 
ton v. Cowart, (Civ. A.) 45 SW 749. 
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ditions prejudicial to him.®7 

Statutory notice. Where the bond is a statutory 
one, a statutory requirement of two or more sure- 
ties to the obligation operates as notice to the ob- 
hgee.®§ 

Delivery by stranger. The creditor or obligee may 
be held to have constructive notice if he receives the 
instrument from a stranger,®® as where delivery is 
wronefully made by one holding it in escrow.t But 
the surety cannot avoid liability on this ground where 
the delivery is made by his agent.’ 

[§ 61] bb. Where Instrument Complete on Face. 
Where the instrument is complete and regular on its 

' face there is no duty on the obligee to inquire as to 
whether any condition has been imposed on its de- 
livery,® and the surety is not relieved from lability 
because of a breach of condition, unless the obligee, 
at the t'me of such delivery, has actual notice of 
the condition and of its violation,* or unless the 
attending circumstances are such as to charge him 
with notice thereof.° Thus, where the bond is regu- 
lar on its face, and is good without the prineipal’s 
signature,® the obligee is not chargeable with notice 
that the surety’s signature was made on condition 
that the principal should also sign before delivering 
the bond,’ especially where the principal signs a con- 
tract imposing the same obligations.® 

-[§ 62] cc. Where Instrument Incomplete on Face 
—(aa) In General. Where the instrument is so in- 


the words 


PRINCIPAL AND SURETY 


“we, the undersigned, as 


[$§ 60-63 


complete on its face as to suggest nonperformance 
of some condition imposed by the surety, it imputes 
notice to the obligee of such condition and of its 
violation,® in which case actual notice is not re- 
quired.‘® But in order that a defect upon the face of 
a bond may serve to impute notice to the obligee,. 
it must be of such a nature as may reasonably lead 
to a discovery of the real defect complained of.** 
Thus.notice of any conditions upon which the ob- 
ligee may have signed is not imputed.to the obligee 
by the mere fact that there are more seals than sig- 
natures to a bond,!**that the instrument contains the 
word “sureties,”!* or that there are unfilled blanks.*# 

Erasures. The erasure, before delivery, of a name 
originally in the body of the bond is sufficient to put 
the obligee on notice as to whether the surety’s sign- 
ing was conditional upon the signing by such per- 
son,'® unless the erasure cannot be detected without 
a close inspection.t® 

[§ 63] (bb) Failure of All Persons Named To 
Sign17—aaa. In General. The fact that an instru- 
ment which purports on its face to be the bond of 
two or more obligors is delivered to the obligee with- 
out being executed by all the persons named in the 
body thereof as obligors imputes notice to the ob- 
ligee that the surety signing it did so on the condi- 


tion that it was to be executed by all the parties 


named, either as principal or cosureties, before de- 
livery,+® and puts him on inquiry as to whether those 


264; Nash v. Fugate, 32 Gratt. (73 


Vt.—Hardwick Sav. Bank, etc., Co. 
v. Drenan, 72 Vt. 438, 48 A 645. 

[a] Notice not within scope of au- 
thority is not notice to the creditor or 
obligee. Jewis v. Gordon County, 70 
Ga. 486; Preston Independent School 
Dist. No. 45, Bd. of Education v. Rob- 
inson, 81 Minn. 305, 84 NW 105, 83 
AmSR 374; Hardwick Sav. Bank, etc., 
Co. v. Drenan, 72 Vt. 438, 48 A 645. 

97. Bangs v. Osborn, 2‘NYSt 685. 

98. Cutler v. Roberts, 7 Nebr. 4, 29 
AmR 371; Grimwocd v. Wilson, 31 
Hun (N. Y.) 215, 66 HowPr 283; Sharp 
v. U. S., 4 Watts (Pa.) 21, 28 AmD 676. 

99. Ward v. Churn, 18 Gratt. (59 
Va.) 801, 98 AmD 749. 

a3. ‘Ward/y. Churn, supra. 

2. Taylor County v. King, 73 Iowa 
153, 34 NW 774, 5 AmSR 666. 

3. - Pacific Mill, etc., Co. v. Massa- 
chusetts Bonding; etc., Co., 192 Cal. 
278, 219 P 972; Woodman y. Calkins, 
13 Mont. 363, 34 P 187, 40 AmSR 449. 

4 He ndry Vv. Gartwright, 14 N. M. 
72, 89 P 309, 8 LRANS 1056. And see 
cases passim supra. §§ 53-55 

5a Dairy Ueas:, LO Wall, Ww: Say aly 
21 L. ed. 491; Brown v. Wilson, 223 
Ky. 454, 1 SW (2d) 767, 769 [cit Cyc]; 
Hendry v. Cartwright, 14 N. M. 72, 89 
P 309, 8 LRANS 1056. And see cases 
passim supra §§ 53-55. 

[a] As to cosurety.—“‘The rule 
sustained by the great weight of au- 
thority is that.the agreement of a 
surety with his principal that the lat- 
ter shall not deliver the note, unless 
the signature of another be procured 
as a cosurety, will not relieve the 
surety of his liability on the note, al- 
though the cosurety is not obtained, 
where there is nothing in the face of 
the note or in the attending circum- 
stances to apprise the taker that such 
sureties Were called for in order to 
complete the instrument.” Brown v. 
Wilson, 222 Ky. 454, 459, 1 SW (2d) 
767. 

6. See supra § 54. 

7. Pacific Mill, etc., Co. v. Massa- 
chusetts Bonding, etc., Co., 192 Cal. 
278, 219 P 972; Woodman y. Calkins, 
13 Mont. 363, 34 P 187, 40 AmSR 449; 
Butterfield v. Mountain Ice, etce., Co., 
11 Utah 194, 39 P 824. 

[a] ‘“‘We, the undersigned, as prin- 
cipal.”—-Where the bond is in all re- 
pects regular, the fact that it contains 


principal,’ followed by the names of 
the sureties and signed by them, but 
not by the principal, is not notice to 
the obligee that the sureties have a 
secret agreement that the principal is 
to sign before they are bound. But- 
terfield v. Mountain Ice, ete., Co., 11 
Utah 194, 39 P 824. 

8. Pacific Mill, ete., Co. v. Massa- 
chusetts Bonding, -etc., Co., 192 Cal. 
Zi Sp eo EEO iat 

[a] Where joint and several bond 
guaranteeing the faithful perform- 
ance of a contract is delivered to the 
obligee without the principal’s signa- 
ture, but the principal signs the con- 
tract imposing the same obligations, 
the obligee is not charged with con- 
structive notice of any condition at- 
tached to its execution by the-surety, 
having a right to infer that the sig- 
nature was omitted because unneces- 
sary. Pacific Mill, ete., Co. v. Massa- 
chusetts Bonding, etc., Co., 192 Cal. 
208,: 219, P1972, 

9; 910. S:—Pawling, ve. “Ue «Si. 4 
Cranch 219, 2 L. ed. 601. 

Nebr.—Cutler v. Roberts, 7 Nebr. 4, 
29 AmR 371. 

N. M.—Hendry vy. Cartwright, 14 N. 
M. 72, 89 P 309, 8 LRANS 1056. 

f Sharp’ v..-0.°8:.,,4 Watts: 21, 28 
AmD ake 

Ss. Kono v. Owens, 79 S. C. 
59, 60 SE 23 

Ww. va Bikins v. Elkins Plectric 
R. Co., 87-W. Va. 350, 105 SE 2338. 

And see cases passim supra §§ 53- 


55. 

[a] Where joint bond is delivered 
to the payee signed only by the sure- 
ty, the obligee is chargeable with no- 
tice of an understanding between the 
surety and principal that the latter 
should sign before delivery, as the 
face of the bond shows that the prin- 
cipal should have signed. Crawford 
v. Owens, 79 S. C. 59, 60 SE 236. 

Failure of all persons named to ex- 
ecute as notice see infra § 63. 

10. Pawling v. U. S., 4 Cranch (U. 
S:) 2192-2 Li. ed. 601% Crawford Ww: 
Owens, 79 S. C. 59, 60 SE 286, 

ll. Chicago v. Gage, 95 Ill. 5938, 35 
AmR 182; Baker County v. Hunting- 
ton, 46 Or: 275,179 2 18s 

12. Simpson v. Bovard, 74 Pa. 
351; Winters v. Robison, 14 Pa. Co. 


Va.) 595, 34 AmD 780. 

fa] Seal for additional name to a 
bond does not charge the obligee with 
constructive notice that the surety 
who signed did so upon condition that 
additional names were to be procured. 
Winters v. Robison, 14 Pa. Co. 264. 

13. Crystal Lake Tp. v. Hill, 109 
Mich. 246, 67 NW 121; Brown vy. Pro- 
bate Judge, 42 Mich. 501, 4 NW 195. 

14. Union Pac. Tea Co. v. Dick, 87 
Conn. 711, 89 A 204; Be cans v. Gage, 
95 Ill. 593, 35 AmR 1 

[a] Thus the fact no the form of 
bond executed by the surety is de- 
signed for one or more sureties, and 
that the agreement calls for one or 
more, does not establish that defend- 
ant gave the bond to the principal on 
condition that it should not be valid 
until a second surety was obtained. 
Union Pac. Tea Co. v. Dick, 87 Conn. 
711, 89 A 204. 

[b] As to penalty.—Where the 
penalty of a bond has not been insert- 
ed at the time the sureties sign, con- 
structive notice is not given that the 
penal sum shall not exceed a certain 
amount. Chicago v. Gage, 95 Ill. 593, 
35 AmR 182. 

Filling blanks of amgore DLE re instru- 
ment see infra §§ 76, 77. 

15. State v. Churchill, 48 Ark. 426, 
3 SW 352, 880; Allen v. Marney, 65 
Ind. 398, 32 AmR 73; Hagler v. State, 
31 Nebr. 144, 47 NW 692, 28 AmSR 
514. But see Russell v. Freer, 56 N. 
Y. 67 (holding that, where the names 
of three sureties were written in a 
bond by a justice, who administered 
the oath to the justification, the ap- 
pearance of the name of one of them 
erased therein is not sufficient notice 
to put the obligee on inquiry, where 
the person whose name was erased 
from the body of the bond did not 
execute it). 

Erasure of names as alteration of 
contract see infra § 123. 

16. King County v. Ferry, 5 Wash. 
p36, 32 P 538, 34 AmSR 880, 19 LRA 


17. Partial execution of bond as 
eo ccee validity generally see Bonds 

Presumption as to completeness of 
instrument see infra § 64. 

18. Ark.—State v. Wallis, 57 Ark. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 63-66] 


who signed consented to its being delivered without 
the signature of the others.19 Where the bond re- 
cites a principal and sureties but the principal fails 
to sign, it necessitates inquiry in regard thereto.2° 
[§ 64] bbb. Presumptions.21 As to whether 
there is a presumption that an instrument is incom- 
plete and unfinished until it is executed by all the 
parties whose names appear, the authorities are not 
in harmony.*? By the weight of authority no pre- 
sumption arises that a bond is not to be considered 
binding upon a surety who signs until executed by 
all of the obligors named in the body thereof,?? but 
its execution is deemed prima facie complete, and it 
is for those who executed it to show that they were 
not to be bound unless it was executed by the oth- 
ers,** especially where the bond is a joint and sev- 
eral one.?° Some authorities, however, hold that the 
presumption is that such an instrument is not to be 
delivered until it is signed by the obligors named, 
and 1t is incumbent on the obligee to show affirma- 
tively that the surety who signed it dispensed with 
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the execution of it by the other obligors named.?® 
Further, the distinction has been made that, where 
the bond purports to be a joint one, the presumption 
is that each of the obligors named in the bond signed 
upon the understanding. that the others would also 
sign.?* 

[§ 65] (7) Justification of Surety.2’ The justi- 
fication of a surety is no part of his undertaking,?°® 
and ordinarily his mere failure to justify will not 
release him from liability on a bond which is ac- 
cepted without such justification.*° But the failure 
to justify by one of the sureties on a joint bond, 
which by order of court is not to be operative until 
the sureties have justified, releases his cosurety,** 
even though the cosurety afterward agrees orally 
to consider himself bound.?? 

[§ 66] e. Signing by Creditor or Obligee. The 
failure of the creditor to execute the instrument 
does not relieve a surety thereon, if the prmeipal has 
treated it as a valid obligation.?* Where the obligee 
is required by statute to take a bond,** if the statute 


‘Ind. 173 


64, 20 SW 811. 
Ill.—Rhode v. McLean, 101 Ill. 467 


[aff 9 Ill. A. 404]. 
Ind.—Husak v. Clifford, 179 Ind. 
Wild 


173, 177, 100 NE 466 [cit Cyc]; 

Cat Branch v. Ball, 45 Ind. 213. 
Ky.—Hall v. Smith, 14 Bush 604; 

Slaughter v. Hampton, 90 SW 981, 28 

KyL 904 


Mass.—Goodyear Dental Vulcanite 
‘Co. v. Bacon, 151 Mass. 460, 24 NE 


404, 8 LRA 486. 
Sharp, 133 Mich. 


Mich.—Peo. v. 

378, 94 NW 1074; Hessell v. Johnson, 
63 Mich. 623, 30 NW 209, 6 AmSR 334; 

ae v. Parker, 37 Mich. 590, 26 AmR 
40. 

Minn.—Martin v. Hornsby, 55 Minn. 
187, 56 NW 751, 43 AmSR 487, 

Mo.—Fales v. Filley, 2 Mo. A. 345. 

Mont.—Butte v. Cook, 29 Mont. 88, 
74 P 67. 

Nebr.—American Radiator Co. v. 
American Bonding, etc., Co., 72 Nebr. 
100, 100 NW 138; Mullen v. Morris, 43 
Nebr. 596, 62 NW 74; Cutler v. Rob- 
erts, ie Nebr. 4, 29 AmR 371. 

N. M.—O’Fallon Supply Co. v. Tag- 
liaferro, 29 N. M. 562, 224 P 394; Hen- 
dry v. Cartwright, 14 N. M. 72, 89 P 
309, 8 LRANS 1056. 

Oh.—State v. Robinson, 6 Oh. Dec. 
(Reprint) 930, 8 AmLRec 723. 

Or.—Baker ‘County v. Huntington, 
‘47 Or. 328, 83 P 532. 

Tenn.—Sullivan oan v, Ruth, 106 
Tenn. 85, 59 SW 13 

Vt. Fletcher v. i aetie 11 Vt. 447, 
34 AmD 698. 

Va.—Ward v. Churn, 18 Gratt. (59 
Va.) 801, 98 AmD 749. 

Wash.—Williams v.. Hitchcock, 86 
Wash. 536; 150.P 1143... 

[a] Rule applied.—A defendant 
surety on a contractor’s bond may 
show the existence of a condition that 
another, whose name appears as sure- 
ty in the body of the bond, should 
likewise sign, imposed at the time of 
its execution, where such bond is not 
perfect on its face at the time of its 
delivery to the obligee because not 
signed by the other proposed surety, 
although: the obligee has no actual 
knowledge of the condition. O’Fallon 
Supply Co. v. Tagliaferro, 29 N. M. 
562, Po4 P 394. 

[b] Name in bond by mistake.— 
The fact that a copy of a bond, by 
mistake, contains the name of a per- 
son who did not sign, does not show 
that the obligee was put on inquiry. 
Rhode v. McLean, 101 Ill. 467 [aff 9 
Ill. A. 404]. 

19. Ind.—Husak vy. Clifford, 179 
177, 100 NE 466 [cit Cyc]. 

Mass. -_ Goodyear Dental Vulcanite 
Co. v. Bacon, 151 Mass. 460, 24 NE 404, 
8 LRA 486. 

Minn.—Martin v. Hornsby, 55 Minn. 
187, 56 NW 751, 43 AmSR 487. 

Nebr.—Middleboro Nat. Bank v. 


Richards, 55 Nebr. 682, 76 NW 528; 
men v. Morris, 43 Nebr. 596, 62 NW 

Or.—Baker County v. Huntington, 
47 OF: 328,83 P 532. 

Vt.—Fletcher v. Austin, 11 Vt. 447, 
34 AmD 698. 

20. Wild Cat Branch v. Bell, 45 
Ind. 213; Goodyear Dental Vulcanite 
Co. v. Bacon, 151 Mass. 460, 24 NIX 404, 
8 LRA 486; Ney v. Orr, 2 Mont. 559; 
Hendry v. Cartwright, 14 N. M. 72, 89 
P 309, 8 LRANS 1056. 

Necessity of execution by principal 
generally see supra §§ 42-45, 

21. Presumption as to existence of 
relation see infra §§ 111, 112. 

22. Johnson v. Weatherwax, 9 Kan. 
75; Mullen v. Morris, 43 Nebr. 596, 
62 NW 74. 

23. Husak vy. Clifford, 179 Ind. 173, 
100 NE 466; Johnson v. Weatherwax, 
9 Kan. 75; Stevens v. Wallace, 5 T. 
B. Mon. (Ky.) 404; Mullen v. Mor- 
ris, 43 Nebr. 596, 62 NW 74. 
cases infra note 24. 

[a] Where names of two as sure- 
ties appear in body of bond, and one 
of them signs it in the presence, and 
leaves it in the possession of, the ob- 
ligee, without saying anything re- 
stricting his liability, no presumption 
arises that such bond was not to be 
considered binding upon him until the 
signature of the other surety had been 


And see 


obtained. Johnson v. Weatherwax, 9 
Kan. 55. 
24. Cal.—Peo. v. Stacy, 74 Cal. 373, 


16 P 192; Los Angeles v. Mellus, 59 
Cal. 444. 

Ga.—Towns v. Kellett, 11 Ga. 286. 

Kan.—Johnson v. Weatherwax, 9 
Kan. 75. 

Ky.—Stevens v. Wallace, 5 T, B. 
Mon. 404. 

Mass.—Cutter v. Whittemore, 10 
Mass. 442. 

Minn.—Reed vy. McGregor, 62 Minn. 
94, 64 NW 88. 

Mo.—State v. Sandusky, 46 Mo. 377. 

Nebr.—Mullen vy. Morris, 43 Nebr. 
596, 62 NW 74. 

N. Y.—Parker v. Bradley, 2 Hill 584. 

Okl.—Crudup v. Oklahoma Portland 
Cement Co., 56 Okl. 786, 156 P 899, 902 


[eit Cyn, 
Eat 7hitaker v. Richards, 134 Pa. 
191, 19 A 501, 19 AmSR 684, 7 LRA 


749 [dist Sharp v. U. S., 4 Watts 21, 
28 AmD 676 (statutory bond)]; Na- 
tional Shawmut Bank vy. Hartford, 12 
Pav eDister 6c (Co. 19: 

Va.—Ward vy. Churn, 18 Gratt. (59 
Va.) 801, 98 AmD 749. 

Eng.—Coyte v. Elphick, 22 Wkly. 
Rep. 541. 

Ont.—Sidney Road Co. v. Holmes, 
Los CO. Oe BS 208% 

[a] TZllustration.—Where, in the 
body of an instrument, a principal and 
several sureties are named as parties, 
but it is signed only by the latter, and 


there is nothing in the nature of it 
to prevent its operating without the 
signature of the principal, the execu- 
tion must be deemed prima facie com- 
plete. Parker v. Bradley, 2 Hill (CN. 
Y.) 584. 

As not escrow see Escrows § 21. 

Notice see supra § 61. 

25. Los Angeles v. Mellus, 59 Cal. 
444; Mullen v. Morris, 43 Nebr. 596, 
a NW 74. And see cases supra note 


26. Novak v. Pitlick, 120 Iowa 286, 
94 NW 916, 98 AmSR 360; Clements 
v. Cassilly, 4 La. Ann. 380; Williams 
eis he 86 Wash. 536, 150 P 

[a] Illustration. — Where three 
persons are named as principals, but 
the bond is signed by but one of the 
principals and a surety, the latter 
will not be bound, in the absence of 
evidence to destroy the presumption 
that he expected the three persons 
named as principals to be bound as 
such, or to show that he would have 
any recourse against them, if he paid 
the amount of the bond. Clements 
v. Cassilly, 4 La. Ann. 380. 
rp AE Sacramento y. Dunlap, 14 Cal, 

28. Justification of surety compa- 
ny see infra § 540. 

Necessity for justification generally 
see Bonds § 9 

29. Wilson v. Eagleson, 9 Ida. 17, 
WLP) 61355108 sAmS Re 0k Millersiv. 
Pine Min. Co., 3 Ida. 603, 32 P 207. 

30. Murdock v. Brooks, 38 Cal. 
596; State v. McDonald, 4 Ida. 468, 
40 P 312, 95 AmSR 137; Taylor Coun- 
ty v. King, 73 Iowa 153, 34 NW 774, 5 
AmSR 666; Decker y. Anderson, 39 
Barb. (N. Y.) 346; Barton v. Don- 
nelly, 6 Misc. 473, 27 NYS 525. [aff 
142 N. Y. 523, 37 NE 619]; Van Duyne 
v. Coope,: 1 Hill) CN. Y.) 557% But ‘see 
Rabb v. Thomas, 137 Ill. A. 255, 258 
(‘where the surety to an appeal bond 
given to stay proceedings on appeal 
from a final judgment are excepted to, 
and they fail or refuse to justify, and 
justification is not waived by the 
obligee, the surety are discharged 
from liability’’). 

31. Gross v. Bouton, 9 Daly (N. Y.) 


32. Gross v. Bouton, supra. 

33. Duffee v. Mansfield, 141 Pa. 507, 
21 A 675. 

{a] Surety of lessee (1) is liable 
if the lessee has taken possession, al- 
though the lessor has not signed. 
Duffee v. Mansfield, 141 Pa. 507, 21 A 


675. (2) Surety for rent generally 
see Landlord and Tenant §§ 1096- 
1104. 


34. See statutory provisions. 

Bond by owner of property for pro- 
tection of mechanics, etc. see Me- 
chanics’ Liens §§ 477-499. 


42. [50 C.J.] 


is substantially complied with, a slight discrepancy 
between his name as signed to the principal con- 
tract and as appearing on the bond does not relieve 
the surety from lability.*® 

[§ 67] 6. Delivery, Acceptance, and Approval— 
a. Delivery—(1) In General. As in the case of oth- 
er contracts,*® particularly of bonds,?*? the bond or 
obligation of a surety is not of any validity until it 
has been properly delivered.** Thus, in case of a 
surety on a note, his obligation is to the payee or 
creditor,?® and hence is of no validity until after the 
delivery of the note to the creditor or obligee.*° 

Mailing. A suretyship contract is delivered when 
it is deposited in the mail, directed to the obligee** 
or to some one, other than the surety’s agent, for 
delivery to the obligee,*? such as to the principal for 
his signature.*? 

[§ 68] (2) By or to Agent.*4 Delivery by the 
surety may be made through an agent,*® and where 
the surety places a fully executed bond in the hands 
of an agent for use in a transaction to be consum- 
mated, without giving the agent any special instruc- 
tions, he thereby authorizes delivery of the bond to 
the obligee to secure any agreement coming within 
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Principal as agent. The principal obligor may act 
as the agent of the surety for the purpose of mak- 
ing delivery,*7 and such authority may be inferred 
from the facts and circumstances of the case,** such 
as from the acts and conduct of the surety which 
fairly evince such an intention.*® Thus, so far as the 
surety is concerned, his liability on the bond or ob- 
ligation becomes fixed by his delivering it to the prin- 
cipal, with the intention that it shall become opera- 
tive,°° as where he places it in the office of the ptin- 
cipal for his signature,°1 as this is equivalent to de- 
livery to the obligee.°2 Where the principal has 


_possession of a bond executed by a surety, it is pre- 


sumed to be rightful,°? and the delivery of it by 
him to the obligee is binding on the surety,°* even 
without his assent, where there is no fact or cireum- 
stance which could preclude the acceptance of it.°® 
But the appointment of a receiver in the meantime 
to take charge of the principal’s affairs, because of 
insolvency, terminates such implied authority;°° and 
if the bond is delivered by him thereafter, it is not 
effective against the surety.°7 

To agent. Delivery of the bond may be made to 


terms of the bond.*® 


35. Equitable Real Est. Co. v. Na- 
tional Surety Co., 133 La. 448, 63 S 


36. See Contracts § 131. 
37. See Bonds §§ 24-27. 
38. Kan.—Johnson v. Weatherwax, 


9h Kan. 175. 
A Md.—Lodge v. Boone, 3 Harr. & J. 

18. 

Nebr.—Paxton v. State, 59 Nebr. 
460, 81 NW 383, 80 AmSR 689. 

N. Y.—Benjamin v. Ver Nooy, 36 
App. Div. 581, 55 NYS 796 [mod on 
other grounds 168 N. Y. 578, 61 NE 
971]; Hoops v. Schmidt, 4 NYS 1. 

N. C.—Braddy v. Shirley, 23 N. C. 
597. 


[a] No delivery.—Where a surety 
to an agreement covenanting to pay 
rent by the assignee of a lease re- 
fused to deliver it without the les- 
sor’s written consent to the trans- 
_ fer, he cannot be held liable, although 
the lessor afterward accepted rent 
from the assignee. Hoops v. Schmidt, 
4 NYS 1. 

39. Chitwood y. Hatfield, 136 Mo. 
A. 688, 118 SW 1192; Benjamin _v. 
Ver Nooy, 36 App. Div. 581, 55 NYS 
.796 [mod on other grounds 168 N. Y. 
578 GL. NE 19717: 

40. Chitwood v. Hatfield, 136 Mo. 
A. 688, 118 SW 1192; Union Nat. 
Bank v. Chapman, 169 N. Y. 538, 62 
NE 672, 88 AmSR 614, 57 LRA 513; 
Benjamin v. Ver Nooy, 36 App. Div. 
581, 55 NYS 796 [mod on _ other 
grounds 168 N. Y. 578, 61 NE 971]; 
Chamberlain v. Hopps, 8 Vt. 94; 
Thomas vy. Watkins, 16 Wis. 549. 

[a] Rule applied.— Where the 
payee of a negotiable note never prom- 
ised to loan money to the maker, or 
authorized the party who cashed it 
for the maker to do so, the latter, 
after procuring the payee to indorse 
it to him without recourse, cannot 
recover against the sureties, as their 
undertaking was with the payee to 
whom it was not delivered and accept- 
ed for a consideration so as to make 
him a party. Chitwood v. Hatfield, 
136 Mo. A. 688, 118 SW 1192. 

{b] No delivery.—(1) Where the 
principal receives the note from the 
holder for the purpose of obtaining 
the signature of a surety, which is 
done, but refuses to redeliver the 
note to the holder, the surety is not 
liable. Chamberlain v. Hopps, 8 Vt. 
94. (2) Where a note is left with one 
of the principals to be negotiated by 
him to raise money to pay the debt 


for which they are liable, but he pays, 
the debt with his own money, he can- 
not recover from a surety on_ the 
Bes Thomas v. Watkins, 16 Wis. 
549. 

Delivery of bill or note generally 
see Bills and Notes §§ 333-341. 

41. Donaldson v. Hartford Acc., 
ete., Co., 269 Pa. 456, 112 A. 562. 

Delivery of contract by mail gen- 
erally see Contracts § 131. 

42. Hanauer v. National 
Cor 29 {Pa345, 123) A 8635 
son).ve" Hartford Acc., ete., 
Pa. 456, 112 A 562. 

Delivery to agent generally see in- 
fra § 68. 

43. Donaldson v. Hartford Acc., 
etc., Co., 269 Pa. 456, 112 A 562. 

Delivery to principal as agent gen- 
erally see infra § 68. 

44. Delivery of bond by or to agent 
generally see Bonds § 264. 

45. New York Plumbing, etc., Sup- 
plies Co. v. Attna Casualty, etc., Co., 
104 Conn. 551, 138 A 588; Singer Mfg. 
Co. v. Freerks, 12 N. D. 595, 98 NW 
705; Hanauer v. National Surety Co., 
279 Pa. 345, 123 A 863; Gritman v. U. 
S aaeoey ete., Co., 41 Wash. 77, 83 

[a] Officer of principal as agent. 
—A surety, by placing a fully ex- 
ecuted bond in the hands of the 
corporation principal’s president, 
thereby makes the president its agent 
for the delivery of the bond to the 
corporation principal. New York 
Plumbing, etc., Supplies Co. v, AXtna 
Casualty, ete., Co., 104 Conn. 551, 133 
A 588, 

46. New York Plumbing, ete., Sup- 
plies Co. v. Adtna Casualty, etc., Co., 


supra 

[a] TIllustration.—The postdating 
of trade acceptances and an agyree- 
ment to correspond with the date of 
the bond is authorized where thé 
surety, without special instructions, 
delivers a fully executed bond recit- 
ing that trade acceptances had been 
given and with knowledge that the 
transaction had not then been con- 
summated. New York Piumbing, etce., 
Supplies Co. v. A0tna Casualty, ete., 
Co., 104 Conn. 551, 133 A 588. 

47. Paxton v. State, 59 Nebr. 460, 
81 NW 383, 80 AmSR 689; Singer Mfg. 
Co. v. Freerks, 12 N. D. 595, 98 NW 
705; Gritman vy. U. S. Fidelity, etc., 
Co., 41 Wash. 77, 83 P 6. 

Delivery to principal generally see 
supra § 73. 


Surety 
Donald- 
Co.;, 269 


an authorized agent of the ereditor or obligee.®® 


48. Larson vy. National Surety Co., 
ans Minn. 455, 214 NW 507, 53 ALR 


[a] Rule applied to warehouse- 
man’s bond.—Larson vy. National 
Surety Co., 171 Minn. 455, 214 NW 507, 
Ss ALR S82, 

49. Thompson v. Citizens’ Bank, 
ete., Co., 222 Ky. 493, 1 SW (2d) 770; 
Larson v. National Surety Co., 171 
Minn. 455, 214 NW 507, 53 ALR 382. 

{a] INustrationm—Where a surety 
delivers the note to the principal for 
the payee, which note is conditioned 
that another shall sign as surety, he 
thereby makes the principal his own 
agent for the purpose of delivery. 
Thompson vy. Citizens’ Bank, etce., Co., 
222 Ky. 492, 1 SW (2d) 770. 

50. Haywood v. Townsend, 4 App. 
Div. 246, 38 NYS 517. 

51. Hanauer v. National Surety 
Co., 279 Pa. 345, 123 A 863; Donald- 
son v. Hartford Acc., ete., Co., 269 
Pa. 456, 112 A 562. 

52. Hanauer v. National 


Surety 
Co., 279 Pa. 345, 123 A 863. 


53. North St. Louis Planing Mill 
Co. v._Christophel, 157 Mo. A. J8) 
137 SW’ 295. 


Presumptions as to existence of re- 
lation generally see infra §§ 1i1, 112. 
North St. Louis Planing Mill 
Co. v. Christophel, 157 Mo. A. 18, 137 
SW 295. 

55. North St. Louis Planing Mill 
Co. v. Christophel, supra. 

56. Larson v. National Surety Co., 
a Minn. 455, 214 NW 507, 53 ALR 


57. Larson v. National Surety Co., 
supra. 
[a] Thus, where a bond signed by 


the surety is forwarded to, and signed 
by, the principal and filed by the prin- 
cipal after the appointment of a re- 
ceiver for him, for insolvency, it does 
not constitute delivery and execu- 
tion so as to become effective against 
the surety. Larson yv. National Sure- 
ty Co., 171 Minn. 455, 214°NW 507, 
53 ALR 382. _ 

58. Owens vy, Tague, 3 Ind. A. 245, 
29 NB 784; Braddy v. Shirley, 23 N. 
C. 597; State Camp P. S. A. v. Kelley, 
267 Pa. 49, 110 A 339, 340 [cit Cyc]. 

[a] Bond taken by agent not au- 
thorized to take it is void. 
v. Shirley, 23 N. C. 597. 

[b] Local branch of fraternal or- 
der.—Where the bond of the treas- 
urer of a subordinate fraternal organ- 


Braddy 


For later cases, developments and changes in the law see cumulative Annotations, same litle, page and note number. 


$§ 69-71] ere 


/ 


[§ 69] (3) Conditional Delivery.®® Where the 
bond or obligation as delivered to the obligee is sub- 
ject to certain conditions, there is not a technical 
delivery to him,*° and, as a general rule, if such con- 
ditions are known to the obligee, no liability there- 
on 1s incurred by the surety until the conditions have 
been complied with.¢: But in the absence of evi- 
dence to the contrary, it will be presumed that the 
delivery of a bond was unconditional,®? unless there 
is something on its face which would suggest in- 
quiry to the ordinarily prudent person.*? 

[§ 70} b. Acceptance**—(1) In General. As in 
the case of other contracts,®” particularly of bonds,®® 
it is also necessary, in order that a surety may be 
bound, that the suretyship bond or obligation be ac- 
cepted by the creditor or obligee*? within a rea- 
sonable time,°* or before the surety has signified an 
intention to withdraw.*® Acceptance, however, need 
not be made in a formal manner,’® but may be im- 
plied from the circumstances,‘! as where the creditor 
has knowledge that one of the parties is in fact a 
surety,’* or where the principal contract stipulates 
for a bond and a bond is given.*® It may be im- 
plied from the fact that the principal obligor enters 
upon the duties of the contract secured and that the 
ization branch ran to the main or-j; 
ganization, a delivery of the bond to, 
and its acceptance by, the subordi- 
nate organization is sufficient deliv- 


ery and acceptance. State Camp P. 
O. S. A. v. Kelley, 267 Pa. 49, 110 A 


[b] 
68. 


ly see Bonds § 27. 
Conditional signing by surety gen- 
erally see supra §§ 52-64. 
Delivery of bond in escrow generally 
see Escrows §8§ 4, 20, 21. 
60. Dunlap v. Willett, 153 N. C. 
317, 69. SBE 222. 
fa] MTllustration.—Where the prin- 


69. 
70. 
AEG 2,0 52 PPO S bs 
v. Lambour, 123 


Philippine 991. 
71. 


PRINCIPAL AND SURETY 


28 SE 50, 64 AmSR 663, 39 LRA 847. 
Suretyship contract is ‘a con- 
sensual contract, as between the cred- 
itor and the surety.” 

ard, 32 La. A. 497, 501. 
Lachman v. Block, 47 La. Ann. 


Kean, 16 Ont. 117. 
See infra § 74. 

Drescher v. Fulham, 11 Colo. 
Edward B. Bruce Co. 
La. 969, 49.S 659; 
Philippine Nat. Bank v. Escueta, 50 


Drescher v. Fulham, 11 Colo. A. 


[50 Ci Jal5 43 
obligee retains the bond without objection,’* or from 
the fact that the agreement is delivered to the credi- 
tor and credit extended to the principal on the 
strength thereof.’® 

Conclusive acceptance. The fact that a person’s 
name is signed to a bond and that the approval of 
the proper official is indorsed thereon is conclusive 
of the acceptance of such person as surety.7® 

Unauthorized acceptance. An acceptance made 
by one without authority to do so does not bind the 
surety."? : 

[§ 71]. (2) Notice of Acceptance. In accordance 
with the rule that the acceptance need not be made 
in a formal manner,’® notice of acceptance may be 
impled from the circumstances,?® and formal no- 
tice 1s unnecessary,*® as where the bond is absolute 
in terms and is executed contemporaneously with the 
contract it is intended to secure, and as a part of the 
same transaction.*? 

Conditional offer. Where a person offers his 
name as surety upon certain conditions, mere per- 
formance of such conditions is not sufficient to fix 
the surety’s liability,*? but the creditor must notify 
him of the acceptance of the offer or of his inten- 


of the acceptance of the contract and 
of his offer, through the actions of 
the principals on the contract and his 
own participation he making 
no inquiry about the matter nor for- 
mally withdrawing his offer, he must 


Gay v. Blanch- 


339. 505, 17 S 1538, 28 LRA 255; Gilman | be deemed to have waived formal no- 
3 59. Cross references: v. Kibler, 5 Humphr. (Tenn.) 19;] tice, and is estopped from urging the 
Conditional delivery of bond general-| North British Mercantile Ins. Co. v.}| want of same.’ Roca v. Huhner, 5 


La. A. (Orleans) 167, 171. (2) As to 
defects and objections generally see 
infra §§ 116-121. : 

81. Conn.—Chester v. Leonard, 68 
Conn. 495, 37 A 397. 

Ind.—MecMillan v. Bull’s Head 
Bank, 32 Ind. 11, 2 AmR 323; Swope 
v. Forney, 17 Ind. 385; Bryant v. 


cipal on a suretyship obligation run- 
ning to a corporation gave the obli- 
gation to the chairman of the board 
of directors to get another to sign it 
as surety, who had promised to do 
so, and told the chairman to return 
it to him after such other had signed 
it, so that it could be presented to the 
board of directors, but it was never 
signed by such other, and the chair- 
man kept it until it was delivered to 
the receiver of the corporation to be 
sued on, there was no “delivery” of 
the obligation. Dunlap v. Willett, 
L5StIN. GC. 317,69 SE222; 

61. See supra §§ 53-64. 
generally Bonds § 27. 

62. Watkins Medical Co. v. Hunt, 
104 Nebr. 266, 177 NW 462; Gyger v. 
Courtney, 59 Nebr. 555, 81 NW 437. 

Presumption: 

As to existence of relation general- 

ly see infra §§ 111, 112. 

In case of failure of all persons 

named to sign see supra § 64, 

Of acceptance see infra § 70. 

63. See supra §§ 60, 62, 64. 

64. Notice to, and acceptance by, 
creditor generally see supra §§ 24, 25. 

Revocation before acceptance see 


And see 


infra § 74. 
65. See Contracts §§ 68-91. 
66. See Bonds §§ 28, 29. 
67. Moses v. U. S., 166 U. S. 571, 17 


SCt 682, 41 L. ed. 1119; Empire State 
Surety Co. v. Schillinger, 167 Ill. A. 


632; Lachman v. Block, 47 La. Ann. 
505, 17 S 158, 28 LRA 255; Gay v. 
Blanchard, 32 La. Ann. 497; Green- 


ville v. Ormand, 51 S. C. 58, 28 SE 50, 
64 AmSR 663, 39 LRA 847. ; 

{a] Illustration.—Where a note is 
made payable to a cashier, who in- 
dorses it but does not advance any 
money, the money being advanced by 
a third person, the sureties are not 
liable, as the payee never accepts it. 
Greenville v. Ormand, 51 S. C. 58, 


62; 52 PRP 685. 

72. Drescher v. Fy¥lham, supra. 

[a] Acceptance of note, with 
knowledge that a party signed it as 
surety, is sufficient evidence of the 
payee’s assent to the suretyship. 
Drescher vy. Fulham, 11 Colo. A. 62, 
52 P 685. 

73. Edward B. Bruce Co. v. Lam- 
bour, 123. La.’ 969, 49 S 659. 

74. Gass v. Stinson, 10 F. Cas. No. 
5,260, 2 Sumn. 453; Boyd v. Agricul- 
tuvallaiseeon 20) tCOloO.g iA. sa8sh COee 
986; Fiala v. Ainsworth, 63 Nebr. 1, 
88 NW 135, 93 AmSR 420. : 

75. Swope v. Forney, 17 Ind. 385; 
Philippine Nat. Bank v. Escueta, 50 
Philippine 991. 


76. Wright v. Schmidt, 47 Iowa 
233. 
77. Hill v. Calvert, 18 S. C. Eq. 56 


(where an ordinary, without author- 
ity, erased the name of one surety 
from a guardian’s bond and substitut- 
ed another). 


78. See supra § 70. 

79. Sée cases infra note 80. 

so. U. S.— McIntosh-Huntington 
Co. v. Reed, 89 Fed. 464; Hall v. 


Weaver, 34 Fed. 104, 13 Sawy. 188. 

Ind.—Lane v. Mayer, 15 Ind. A. 382, 
44 NE 73. 

La.—Edward B. Bruce Co. v. Lam- 
bour, 123 La. 969, 49 S 659; Lach- 
man v. Block, 15 S 649; Roca v. Huh- 
ner, 5 La. A. (Orleans) 167. Py Nake 

Md.—Engler v. People’s F. Ins. Co., 
46 Md. 322. 

Mass.—Amherst Bank v. 
Mete. 522. 

N. D.—Singer Mfg. Co. v. 
12 N. D. 595, 98 NW 705. 

Pa.—Reigart v. White, 52 
Baker v. Robb, 2 Del. Co. 439. 

[a] Waiver and estoppel.—(1) “If 
from the circumstances of the case it 
is shown that the offerer as 
surety has knowledge brought to him 


Root, 2 
Freerks, 


Pa. 438; 


Stout, 16 Ind. A. 380, 44 NE 68, 45 
NE 343. 

Minn.—Leonard Co-op. Creamery 
Assoc. v. First State Bank, 168 Minn. 
28, 209 NW 681. 

Miss.—Cox v. Weed Sewing Mach. 
Co., 57 Miss. 350. 

Mo.—Detroit Automatic Scale Co. v. 
Clinton, (A.) 216 SW 814. 

Okl.—Hargis v. Fidelity Mut. L. Ins. 
Cone 29 OLLI ad Peo ae 

Pa.—Manufacturers Light, etc., Co.) 
v. Thompson, 54 Pa. Super. 558. 

Tex.—Martinez v. Cathey, (Civ. A.) 
215 SW 370. t 

[a] Illustrations.—(1) Sureties in 
a bond conditioned on the principal 
performing acts enumerated are not 
entitled to notice of the acceptance 
of the bond by the obligee, for the 
bond is an absolute obligation, taking 
effect on delivery. Haupt v. Cravens, 
56 Tex. Civ. A. 258, 120 SW 541. (2) 
Where the language of a bond, execut- 
ed by bank officials as sureties to per- 
suade a depositor to continue his ac- 
count in the bond, is absolute and de- 
livery thereof is unconditional, the 
sureties are not entitled to notice 
that the depositor accepted the bond. 
Leonard Co-op. Creamery Assoc. v. 
First State Bank, 168 Minn. 28, 209 
NW 631. (3) Where a landlord writes 
to a gas company that his tenant, 
whom he names, as the occupant of 
a particular house, is now using the 
gas of the company, and states that 
the tenant is responsible for his bills, 
“and in case of his failure to pay the 
same, I will pay them for him,” such 
writing signed by the landlord is a 
contract of suretyship and needs no 
formal notice of acceptance by the 
gas company. Manufacturers Light, 
etc., Co. v. Thompson, 54 Pa. Super. 
558. 

Steadman y. Guthrie, 4 Mete. 
(Ky.) 147. 


44 [50 C.J.] 


tion to act upon it,** and the proposed surety is not 
bound to inquire as to such acceptance.** 

[§ 72] (8) Effect of Prior Rejection: Prior re- 
jection of the bond or obligation does not prevent a 
subsequent acceptance thereof, so as to bind the 
surety,*® unless the offer of suretyship is, in the 
meantime, revoked;8° and where the bond is in fact 
accepted with his name thereon, the surety is not re- 
leased from liability by the fact that he had been 
excepted to as being insufficient, and failed to justi- 
fy,87 or by the fact that additional signatures are 
required because of his insufficiency.s® The sub- 
stitution of a new surety, after exception to the orig- 
inal surety and his failure to justify, operates as an 
exoneration of the surety excepted to,*® even though 
the exception is thereafter countermanded.®° 

Estoppel of principal. The principal obligor, aft- 
er the bond has performed its full office, cannot, as 
against the surety, avail himself of the fact that 
it had previously been rejected by the obligee.®* 

[§ 73] c. Approval. Acceptance and retention of 
the bond or obligation raises an implication of its 
approval,®? but since the approval of a statutory 
bond is not primarily for the benefit of the principal 
obligor or the sureties so much as for the protec- 
tion of the obligee,®* in the absence of a statutory 
provision to the contrary, the fact that a bond is not 

83. Gano v. Farmers’ Bank, 103 
Ky. 508, 45 SW 519, 20 KyL 197, 82 
AmSR 596; Steadman vy. Guthrie, 4 


Mete.. (Ky.) 147. 


[a] Where person offers his name} the surety 
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ship, but the bond was retained by 
the village, and the contractor allowed 
to proceed with the work, the con- 
tractor could not bring suit against 
company for the 


[$§ 71-75 


approved. as required by law does not release the 
sureties from their liability thereon,®* nor is it neces- 
sary to such liability that the approval, when mide, 
be indorsed on the bond.®° Where, under a statute 
providing that the undertaking may be in one in- 
strument or several, an undertaking fails of approval 
because of the insufficiency of one of the sureties, 
and a separate undertaking is executed by ancther 
surety alone, he is bound, although the former un- 
dertaking has become void.®* If the approval of a 
bond has beconte a matter of record, the evidence of 
the officer who made it is inadmissible to impeach 
it..7 Nor can the sureties question the legal qual- 
ifications of the officers who approve it.?* 

[§ 74] d. Revocation before Delivery and Accept- 
ance.°® A surety has the right to revoke the surety- 
ship before the instrument is delivered and accept- 
ed,t but generally not afterward.? 

1$ 75| 7. Incomplete Instrument*—a. In General. 
A suretyship bond or obligation is void, and the 
surety not liable thereon, where there is an omis- 
sion of some word or words necessary to make it 
effective as a complete instrument,* as where a pro- 
vision creating a specifie liability leaves the amount 
or penalty blank,® or where it does not contain a 
general provision to answer for the default of the 
principal obligor.® But since a suretyship bond or 

N. Y.—Mundorff v. Wangler, 44 N. 
Y. Super. 495, 57 HowPr 372; Skellin- 
ger v. Yendes, 12 Wend. 306. 


N+ Ci——Battle vi. Baird. 118 Noe: 


recov- State v. 


as surety to whomsoever may accept 
the offer, he is entitled to notice of 
the acceptance’ thereof. Gano v. 
Farmers’ Bank, 103 Ky. 508, 45 SW 
519, 20 KyL 197, 82 AmSR 596. 

84. Gano v. Farmers’ Bank, supra; 
Sreenen v. Guthrie, 4 Metc. (Ky.) 


85. Decker v. Anderson, 39 Barb. 
GND SY) S8 46 early ive Chamberlain, 1 
Tex. A. Civ. Cas: § 920. 

[a] Illustration.—Where an ‘in- 
dorser of a note is informed that it 
will not be accepted by the creditor, 
but the creditor afterward accepts it 
without any information being given 
to the indorser, the indorser is lia- 
ble. Early v. Chamberlain, 1 Tex. A. 
Civ. Cas. § 920. 

86. Early v. Chamberlain, supra. 

Revocation before acceptance gen- 
erally see infra § 74. 

87. Decker v. Anderson, 39 Barb. 
(N. Y.) 346; Van Duyne v. Coope, 
DEE ONE MYs. boo te 

Failure to justify as not releasing 
from liability generally see supra § 
65. 

88. Postmaster-Gen. v. Norvell, 19 
EF. Cas.’ No. 11,310, Gilpt 106; Cawley 
v. Peo., 95 Ill. 249; Crawford v. Col- 
lins, 45 Barb. (N. Y.) 269, 30 HowPr 
398. p 

[a] Return of bond for additional 
surety affords no proof that it has not 
been accepted, nor does it amount ei- 
ther to a surrender or canceling of it. 
Postmaster Gen. v. ox Nett, UGPe Ne 
Cas. No. 11,310, Gilp. 106. 

89. McIntyre v. Borst, 26. HowPr 
(N. Y.) 411. 

Taking additional or substituted se- 
curity as discharge of surety see in- 
fra S$ 213, 255: 

90. McIntyre v. Borst, 26 HowPr 
CNR YO yaar 

91; Hanley v.. U. St Hidelity, vetcs 
Con lode MTech 6 OO mec NIV On. 

[a] TIllustration.w—Where a_ con- 
tractor gave a bond to a village, 
which refused to accept it, and so no- 
tified the surety company who signed 
it, and the company requested the re- 
turn of the bond, and gave notice that 
it did not desire to assume the surety- 


ery of the premium paid for the bond, 
after the bond had performed its of- 
fice so far as he was concerned. Han- 
ley ve U.S Fidelity, ‘ete:,.Co., 431 
Mich. 609, 92 NW 107. f 

92. Postmaster-Gen. v. Norvell, 19 
F. Cas. No. 11,310, Gilp. 106; Boyd v. 
Agricultural Ins. Co., 20 Colo. A. 28, 
76 P 986; Pierce v. Richardson, 37 
ING, E306! 

93. Feo. v. Edwards, 9 Cal. 286; 
Irwin weCrook, 17 Colo: 16, 28 P 549; 
Mowbray v. State, 88 Ind. 324; State 
v. Blair, 32 Ind. 313. And see cases 
infra note 94. 

94. U. S.—U. S. v. LeBaron, ‘19 
How... 73; 15-1. eds 525: 

Ark.—Tayler v. Auditor, 2 Ark. 174. 

Cal.—Mendocino County v. Morris, 
32) Calicl45: “Peo. Way Hivians; 929 (Cals 
429; Peo. v. Edwards, 9 Cal. 286. 

Colo.—Irwin v. Crook, 17, Colo. 16, 
28 -P 549. 

Ga.—Crawford v. Howard, 9 Ga. 314. 

Tll.—School Trustees v. Sheik, 119 
Til. 579, 8 NE 189, 59 AmR 830; Com- 
stock v. Gage, 91 Ill. 328. 

Ind.—Peelle v. State, 118 Ind. 512, 
24 NE288:, Britton, y., State, 115, Ind. 
55, 17 NE 254; State vy. Britton, 102 
Ind. 214, 1 NE 617; Pepper v. State, 
22 Ind. 399, 85 AmD 480. 

Iowa.—Held v. Bagwell, 
139, 12 NW 226. 


58 Iowa 


Kan.—McCracken v. Todd, 1 Kan. 
148. 

Ky.—Combs v. Breathitt County, 38 
SW 138, 39 SW 338, 18 KyL 809. 

La. Heath Vv. Shrempp, 22 La. Ann. 
167; State v. Hampton, 14 La, Ann. 
725. 

Md.—yYoung v. State, 7 Gill & J. 
253. 

Mass.—Wendell v. Fleming, 8 Gray 
613. 

Mich.—Evart v. Postal, 86 Mich. 


325, 49 NW 53. 

Miss.—Carmichael v. Governor, 4 
Miss. 236. 

Mo.—Jones v. State, 7 Mo. 81, 37 
AmD 180. 

Nebr.—Paxton v. State, 59 Nebr. 
460, 81 NW 383, 80 AmSR 689; Thom- 
See: Hinkley, 19 Nebr. 324, 27 NW 
31. 


854, 24 SE 668; Perkins, 32 N. : 
C. 333; State v. McAlpin, 26 N. C. 


140. 
phen Bo CRISS v. 5 Oh. 
Pa. —Musselman v. Com., 7 Pa. 240. 
z eat pre SS a v. Stevens, 13 S. 


Clive, 


Tenn. —Goodr um Vv. Carroll, 2 
Humphr. 490, 37 AmD 564. 

Wash.—State v. Bokien, 14 Wash. 
403. 44 P 889. 


W. Va.—State v. Proudfoot, 38 W. 
Va. 736, 18 SE 949. 

Wis.—Omro v. Kaime, 39 Wis. 468. 

Approval of official bond as affect- 
ing liability of surety thereon see Of- 
ficers § 391. 

25. Gopsill v. Decker, 4 Hun (N. 
Ya) 62545 67 -Barbw2iial. 

96. Gottwald v. Tuttle, 7 Daly (N. 
We) LOB: 

97. Taylor 
19. 


Ve JONES ees lian 


6 N. H. 88. 


Ann. 
98. Horn yv. Whittier, 


99. Yermination of suretyship by 
notice see infra § 153. 

1. Covert v. Shirk, 58 Ind. .264; 
Lodge v. Boone, 3 Harr. & J. (Ma.) 
218; Paxton v. State, 59 Nebr. 460, 
81 NW 388, 80 AmSR 689; North 
British Mercantile Ins. Co. V. Kean, 


LG Ont. al7: 

[a] If surety’s name is erased 
from a bond before delivery, he is not 
liable. Lodge v. Boone, 3 Harr. & J. 
(Ma.) 218. 

2. See infra § 152. 

3. Incomplete instrument evidenc- 
nic principal’s obligation see supra 

1 


Signature or delivery upon condi- 
tion see supra §§ 52-64. 

4.. Spring Garden Ins. Co. v. Lem- 
mon, 117 Iowa 691, 86 NW 365; Grier 
v., Ei} bal ON Cy 5% 2. 

5. Spring Garden Ins. Co. v. Lem- 
mon, 117 Iowa 691, 86 NW 35; Evarts 
v. Steger, 6 Or. 55. But see Mewburn 
v. Mackelcan, 19 Ont. A. 729 (bond 
without penalty is good against sure- 
ties as covenant or agreement). 

Omission of amount or penalty as 
invalidating bond generally see 
Bonds § 14. 

6. Spring Garden Ins. Go. v. iem- 
mon, 117 Iowa 691, 86 NW 35. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 75-76] 


obligation ordinarily is not required to be executed 
in a formal manner,’ the surety’s liability is not af- 
fected by the omission of his name from the body of 
the bond, where he subscribes his name at the foot of 
the instrument,’ or by the failure of some name in 
the instrument to execute and sign the same,°® unless 
the signing of such name was made a condition, to 
the knowledge of the obligee, to the surety’s liabil- 
So also the surety’s liability generally is not 
affected by the omission of the names of localities.11 

[§ 76] 'b. Filling Blanks!2—(1) In General. 
though there are some early decisions to the effect 
that a bond signed in blank by a surety is not valid 
as to him where it is afterward filled up without his 
knowledge and authority,'® by the weight. of author- 
ity, where a surety signs a bond or undertaking con- 
taining blank spaces, and intrusts it to another for 
use, the instrument so delivered carries on its face 
implied authority to fill blanks with reasonable mat- 
ter or sums necessary to perfect the instrument in 


ity.1° 


7 .See supra § 26. 

Technical defects and clerical er- 
ae in bonds generally see Bonds 

8. See supra § 47. 


9. Cox v. Thomas, 9 Gratt. (50 
Va.) $783 Sidney Road Co. v. Holmes, 
Mom mOr Os 8.) (Ont) 268: 

10. See supra §§ 52-64. 


ll. Mutual L. Ins. Co. v. Wilcox, 
iim. Cas. No.95979;, 8 Biss. 19%: Irwin 
v. Kilburn, 104 Ind. 1135 35 NB) 650. 

[a] Illustration.—A’ contract for 
work on the line of a certain railway 
“in the county of ——, State of 
Indiana,” is not void for uncertainty. 
een we Kilburn, 104) Ind. 313, 3 NE. 


[b] Agent’s bond is not invalidated 
by the omission of the place of the 
agency. Mutual L. Ins. Co. v. Wil- 
COX et Cas. NOY 29; 91.9, 3. Bisse 197. 

12. Filling blanks as alteration 
ere Alteration of Instruments §§ 119- 


PSU. Vv. Nelson 2 KH. Cas: No: 
15,862, 2 Brock. 64; Ui cey Turner, 
ge-r, Cas, (No. 16,547, 2° Bond 379: 
Smith v. Carder, 33 Ark. 709; Rhea 
v. Gibson, 10 Gratt. (51 Va.) 215. 

[a] Illustration.—Where a person 
intending to become a surety on a 
note wrote his name on a blank piece 
of paper and left it with the principal, 
who afterward wrote the body of the 
note and signed his own name above 
that of the surety, and attached a 
seal to each name, the surety was 
held not bound by the instrument. 
Smith v. Carder, 33 Ark. 709. 

Authority to fill blanks in sealed 
instruments generally see Alteration 
of Instruments §§ 125-136, 

14. Corletto v. Morgan, 27 Del. 
530, 89 A 738; National Union F. Ins. 
So. v. Peck, (Tex. Civ. A.) 296 SW 
338. And see cases infra note 15. 

[a] Where person signs surety- 
ship undertaking, either by subscrib- 
ing his name to the form or by writ- 
ing his name in blank and authoriz- 
ing some one to write the form, he 
becomes liable thereon. Corletto Vv. 
Morgan, 27 Del. 530, 89 A 738. 

5; U.-S:—U. S._v. Halsted, 26. i” 
Cas. No. 15,287, 6 Ben. 205. 

Colo. —-Palacios v. Brasher, 18 Colo. 
593, 24 P 251, 36 AmSR 305; Boyd v. 
Agricultural Ins, Co.,, 20 Colo: Al °28;, 
Te 9'86- 

Tll.— Chicago v. Gage, 95 Ill. 593, 35 
AmR 182 [rev 2 Ill. A. 332, and overr 
Peo. v. Organ, 27 T11.'27,:79 AmD 391]. 

Ind.—-State v. Pepper, 31 Ind. 76. 


Mass.—Smith v. Crooker, 5 Mass. 
538. 

Minn.—State v. Young, 23 Minn. 
551 


Ne. C.—— Rolling, vo" bbs; +138 Nec. 
ea 50 SE 577. 
D.—Watkins Co. v. Keeney, 52 
N. ®. 280, 201 NW 833, 37 ALR 1389. 
Pa. —Patterson v. Patterson, 2 
Penr. & W. f 
Tenn,.—Frazier v. Gains, 2 Baxt. 92. 
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Tex.—National Union F. Ins. Co. v. 
Peck, (Civ. A.) 296 SW 338. 

Wash.—Watkins Co. v. Denbeigh, 
135 Wash. 488, 238 P 13, 17 [cit Cyc]. 

{a] Implied authority to fill in: 
(1) Date of bond. U.S. v. Halsted, 
26 F. Cas. No. 15,287, 6 Ben. 205. —-(@) 
Names of cosureties. Boyd v. Agri- 
cultural Ins. Co., 20 Colo. A.: 28, 76 
P 986; State v. Pepper, 31 Ind. 76. 
(3) Penalty of bond. State v. Young, 
23 Minn. 551; Rollins v. Ebbs, 138 
N. C. 140, 50 SE 577; National Union 
Kins, Cos va Peck, (Tex. Civ, 1A.) 1296 
SW 338. 

[b] Estoppel of principal.—W'here 
a surety signs his name to a blank 
paper and gives it to another for 
whom he has agreed to be surety, for 
money about to be borrowed, and the 
latter gets the money and writes a 
joint and several note, together with 
his own signature, and puts a seal to 
it above the signature of the surety 
and also a seal to the surety’s signa- 
ture, the principal could not avail 
himself cf these circumstances as a 
defense, upon a plea of non est fac- 
tum. Patterson vy. Patterson, 2 Penr. 
& W. (Pa.) 200. 

16. Bremner y. Fields, (Tex. Civ. 
A.) 34 SW 447. 

[a] Thus, where sureties author- 
ize the principal to insert the name 
of a payee in a note, but the same is 
inserted by a person without author- 
ity, the sureties will be bound if the 
principal ratifies the act of such third 
person. Bremner v. Fields, (Tex. Civ. 
A.) 34 SW 447. 

17. Gothrupt v. Williamson, 61 
Ind. 599; Marion Sav. Bank v. Leahy, 
200 Iowa 220, 204 NW 456; Patton 
Vee onanklin, 14. .B. Mone Civ) 15. 
And see cases infra notes 18-20. 

[a] Thus the maker of a note, 
signed by sureties and delivered to 
him by them, in blank, may fill in or 
change the date, due date, name of 
payee, and rate of interest, not ex- 
ceeding the statutory rate, as he 
wishes, in the absence of an agree- 
ment with the sureties as to such 

matters. Marion Sav. Bank v. Leahy, 
200 Iowa 220, 204 NW 456. 

Filling blanks in commercial paper 
generally see Bills and Notes §§ 313- 


322. 

18. 55 Ind. 
329: Emmons v. Meeker, 55 Ind. 321; 
Androscoggin Bank v. Kimball, 10 
Cush. (Mass.) 373; Page v. Morrell, 
3 Abb. Dec. (N. Y.) 433; 3 Keyes 117, 
33 HowPr 244; Mechanics, etc., Bank 
v. Schuyler, 7 Cow. (N. Y.) 337 note; 


PHmmons vy. Carpenter, 


Mitchell v. Culver, 7 Cow. (N. Y.) 
336. 

19. Ind.—Wichelberger v. Old Nat. 
Bank, 103 Ind. 401, 3 NE 127; Goth- 


rupt v. Williamson, 61 Ind. 599. 
Ky.—Dow- -Hayden Grocery Co. v. 

Muncy, 73 SW 1030, 24 KyL 2255. 
Oh.—Selser v. Brock, 3 Oh. St. 302. 

2 Penr. 


& W. 200. 
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general conformity to its character and nature, so as 
to render the surety liable thereon.14 And therefore, 
where a surety intrusts such an instrument to the 
principal obligor, the latter has implied authority 
to fill the blanks therein,'® or to ratify them if filled 
by another;*® and under this rule, where a note, with 
blanks therein, is signed by a surety and intrusted by 
him to the principal obligor, the latter has implied 
authority to fill in such blanks,!7 such as to insert 
the true date of the execution ‘of the note,t*® or to 
fill in the amount of the note,!® or the place of pay- 
ment.*° In such eases the surety is estopped to de- 
ny his obligation, as against the obligee who receives 
the instrument in good faith, without knowledge that 
the blanks had been filled after the surety signed,?? 
especially where the blanks are filled in accordance 
with his instructions.?? 

Exceeding authority. The- surety will be bound 
even though the principal exceeds his authority in 
filling the blanks,?* unless the creditor has knowl- 


Tenn.—Frazier vy. Gains, 2 Baxt. 92. 

[a] Through agent of payee.—A 
surety who signs a note in blank is 
not relieved from liability because it 
is filled up by the agent of the payee, 
in the presence of and with the 
knowledge and consent of the maker, 
to exceed the amount agreed, which 
agreement is not disclosed to the 
payee. Dow-Hayden Grocery Co. y. 
Muncy, 73 SW 1030, 24 KyL 2255. 

Filling amount in bill or note gen- 
erally see Bills and Notes § 316. 

20. Gothrupt v. Williamson, 61 
Uae: HS 

Filling place of payment in bill or 
mote generally see Bills and Notes § 

21. U.S.—Butler v. U. S., 21 Wall. 
272, 22 L. ed. 684. 

Cal.—Dolbeer v. Livingston, 100 
Cal. 617, 35 P 328; Riverside Port- 
land Cement Co. v. Maryland Casual- 
ty Co., 46 Cal. A. 87, 189 P 808. 

Colo.—Palacios v. Brasher, 18 Colo. 
593, 34 P 251, 36 AmSR 305;. Boyd v. 
Agricultural Ins. Co.,.20:Colo. A. 28, 


76 P 986 

Le g ge, 95 Tll. 593, 35 
AmR 182 [rev 2 Ill. A. 332]; Bartlett 
v. Freeport School Dist. Bd, of Edu- 
cation; 59° Til. 364. 
owas iene Ve Harris) 3 Lowa 


NaC: i ; Ss; 138° Nj: 
140, 50 SHE 577. 

And see cases supra note 15, 

Estoppel as to defects and objec- 
tions generally see infra §§ 116-121. 


a 


22. Brown Ww. Colquitt, 73) Gas 59, 
54 AmR 867. 
23. U. S.—Mutual L. Ins: Co. v. 


Wilcox, 17 BS Cas. No. 95979; 8 Biss: 
197. 


5 Willis v. Rivers, 80 Ga. 556, 7 
SE 9 

tnd, —_Wichelberger ve: Old * UNwEt. 
Bank, 103 Ind. 401, 3 NE 127; Goth- 
rupt Vv. Williamson, 61 Ind. 599. 


Kan.—Roberson v. Blevins, 57 Kan. 
5Ov«M 5 P63: 
Ky.—Dow-Hayden Grocery Co. v. 
Muncy, 73 SW 1030, 24 KyL 2255. 
alaron v. McFarlane, 9 La. 
227. 


Mass.—White v. Duggan, 140 Mass. 

Hole 2 aes 110, 54 AmR 437. 
Y.—Nesbit v. Albert, 85 Hun 212, 
32 Nvys 911 

Oh.—Schryver v. Hawkes, 22 Oh. 
St. 308. 

Pa.—Simpson v. Bovard, 74 Pa. 351; 
Ogle v. Graham, 2 Penr. & W. 132: 
Burns v. Albright, 21 Pa: Co, 426. 

Tenn.—Frazier v. Gains, 2 Baxt. 92; 
Waldron v. Young, 9 Heisk. 777. 

[a] Amount.—(1) <A surety who 
signs a bond in blank and intrusts it 
to his principal to be filled in and de- 
livered to the obligee is bound by the 
instrument as delivered, although the 
principal, before delivery, inserts in 
the bond a larger penal sum than that 
agreed upon between him and the 
surety, if the obligee has no notice, 
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edge thereof,?* or unless the excess of authority 
amounts to fraud as against the surety.** 
fact that the maker to whom a surety delivers a 
note, signed in blank by him, fills in an amount ex- 
ceeding that agreed on, is an available defense to 
the action thereon by the payee against the surety ;7° 
and where the principal alters ‘the ‘amount of the 
original obligation as recited in the bond, to a lare- 
er amount, and inserts a still larger amount in the 
blank space for the amount of the surety’s under- 
taking, the bond is not invalid, but the surety is ha- 
ble only to the extent of the original obligation.?7 
Revocation of authority. After a surety has au- 
thorized the principal to fill blanks, he may revoke 
such authority before the principal acts.?§ 
The surety is also liable 
where the blanks are filled in by the obligee under 
and where the instrument 
as delivered to the obligee contains blank spaces, the 
filling of which does not change the effect of the 
instrument, the obligee has implied authority to fill 
such blanks,°® even though the surety failed to read 


[§ 77] (2) By obligee. 


instructions so to do;?° 


from the face of the bond or other- 
wise, of the unauthorized act of the 
principal. White v. Duggan, 140 
Mass. 18, 2 NE 110, 54 AmR 4387. (2) 
Where one signs a note in blank, leav- 
ing the principal debtor to fill in the 
amount that may be found due the 
payee on a settlement, the amount 
justly due the latter, although great- 
er than represented, may be inserted 
without fraud. Eichelberger v. Old 
Nat. Bank, 103 Ind. 401, 3 NE 127. 

24. Emmons v. Carpenter, 55 Ind. 
329; Emmons v. Meeker, 55 Ind. 321; 
Gore v. Ross, 2 B. Mon. (Ky.) 299. 

25. Hastings v. Clendaniel, 2 Del. 
Ch. 165; National Union F. Ins. Co. 
v. Peck, (Tex. Civ. A.) 296 SW 338. 

{a]. Illustration.—Where a bond 
is executed in blank by the principal 
and sureties to enable the principal to 
borrow a specified sum from a person 
named, and, withcut the knowledge 
of the sureties, he fills up the bond 
for a larger amount and delivers it 
to a differgnt person in payment of a 
debt, the bond is fraudulent and void 
as to the sureties. Hastings v. Clen- 
daniel, 2 Del. Ch. 165. 

Fraud as affecting validity ay sure- 
ty’s assent generally see infra §§ 88-— 
105+ 

26. Marion Sav. Bank v. Leahy, 
200 Iowa 220, 204 NW 456 (as payee is 


not holder in due course). 
27. 


Pacific Auto. Exch. v. Stans- 
field, 462).Cal. Al 577, 217 P 566. : 


28. Gourdin v. Reed, 42 S. C. L. 
230. 
29. Union Trust Co. v. MeCrum, 


145 App. Div. 409, 129 NYS 1078 [aff 


200 BIN. Xn ce Lemiem, 101 NE 1124 
mem]; Carson v. ill, 26s Coyeletn Oe 
[a] Commercial phae ea) Un- 


der Neg. Instr. L. § 33, providing that 
a note to bind one becoming a surety 
thereto prior to its completion must 
be filled up in accordance with the au- 
thority given and within a reason- 
able time, a payee of a note executed 
by a corporation, who receives from 
its president, at the time of the exe- 
eution of the note, as collateral se- 
curity, a blank note bearing the in- 
dorsement of a third person, must, to 
hold the third person, fill up the 
blanks in strict accordance with the 
authority given by the third person 
and in a reasonable time; and where 
the third person, when delivering the 
note indorsed in blank to the presi- 
dent, was assured that it would only 
be used as security of a designated 
debt, the payee could.not fill in the 
blanks and sue on it for another debt. 
Union Trust Co. v. McCrum, 145 App. 
Div. 409, 129 NYS 1078 [aff 207 N. 
Y. 721 mem, 101 NE 1124 mem]. (2) 
Extent of power to fill blanks in com- 
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mercial paper generally see Bills and 
Notes § 318 

30. McConnon v. Hovland, 156 
Minn. 222, 224, 194 NW 394 [cit Cyc]; 
State v. Young, 23 Minn. 551; Na- 
tional Union F. Ins. Co, v. Peck, (Tex. 
Civ. A.) 296 SW 338. 

[a] Thus, where a suretyship con- 
tract contains a dollar sign followed 
by a blank space for the amount of 
the indebtedness, the obligee has im- 
plied authority to fill the correct 
amount into such space after its exe- 
cution. McConnon v. Hovland, 156 
Minn. 222, 224, 194 NW 394 [cit Cyc]. 

31. National Union F. Ins. Co. v. 
Peck, (Tex. Civ. App.) 296 SW 338. 

32. See cases supra notes 29, 30. 

33. Robertson v. Glasscock, 6 La. 
Ann. 124. 

[a] TIllustration.—Where a surety 
signs a note payable to a bank, the 
amount of which is left in blank, giv- 
en in renewal of a note on which he 
was surety, and the bank clerk fills 
up the note with a larger sum than 
was intended, the surety is not liable 
to the bank for the excess over the 
amount intended to have been in- 
serted. Robertson vy. Glasscock, 6 La. 
Ann. 124. 

34. Spring Garden Ins. Co. v. Lem- 
mon, 117 Iowa 691, 86 NW 35. 

[a] TIllustration.—Where sureties 
sign a bond of an agent to his princi- 
pal, in reliance on false representa=- 
tions of the principal that it is only 
a recommendation, and the bond is 
defective in leaving the penalty 
blank, its delivery does not authorize 
the principal to fill in the penalty as 
against the sureties, and they are not 
liable thereon. Spring Garden Ins. 
Se v. Lemmon, 117 Iowa 691, 86 NW 

Effect of fraud generally see infra 
§§ 88-105. 

35. Watkins Co. v. Keeney, 52 N. 
D. 280, 201 NW 833, 37 ALR 1389. 

36. Watkins Co. v. Keeney, supra. 

37. Consideration: 

Between principal and creditor gen- 

erally see supra § 19. 

For: 

Accommodation paper see Bills and 
Notes § 408. 

Appeal bond see Appeal and Error 
§§ 3344-3351. 

Extension of time see infra §§ 239- 
245. 

Indorsement of note see Bills and 
Notes § 526. 

38. See Contracts §§ 145-149. 

39. See Bonds §§ 30, 81. 

40. Montgomery County v. Auch- 
ley, 103 Mo. 492, 15 SW 626; Guthrie 
v. O’Connor, 36 Uae Q@. B: (Ont.) 372. 


or understand the instrument.?? 
ble on the obligation so filled?? unless the obligee, 
in filling the blanks, acts in bad faith,?* or unless the 
instrument so signed in blank was procured from the 
surety by fraud.** 
bond to the principal with the amount of indebted- 
ness due the creditor from the principal in blank 
does not impliedly authorize the creditor to fill such 
blank and thereby convert the bond into an account 
stated, as between the creditor and surety,®® not- 
withstanding the indebtedness is, in general terms, 
assumed and guaranteed by the surety.*® 

[§ 78] 8. Consideration®*—a. 
the case of contracts generally,*® and, more particu- 
larly, of bonds,*® with the exception, in the absence 
of statute to the contrary, of instruments under 
seal,*° it is essential to the validity of a contract of 
suretyship that it be supported by a sufficient legal 


[8§ 76-79 


The surety is la- 


But the delivery of a surety 


Necessity. As in 


A renewal of the surety’s obligation, after he has 


been discharged, also requires a consideration.*? 
[§ 79] b. Sufficiency—(1) In General. 


Whatever 
Poti, beams bonds § 30; Contracts 
41. Ark.—Kissire Vv. Plunkett- 


Jarrell Grocer Co., 103 Ark. 478, 145 
SW. 567; 569. [cit Cye]. 

Tda.—Maydole v. Peterson, 7 Ida. 
502, 63. P 1048. 

Ky. —Planters State Bank Vv. 
Schlamp, 124 Ky. 295, 99 SW 216, 30 
Kyl 473. 

‘ N. Y.—Pennsylvania Coal Co. v. 
Blake, 85 N. Y. 226; McNaught v. Mc- 
Claughry,, 42 N. Y. 22, 1 AmR 487. 

Okl.—Carrollton Bank y. Latting, 
37 Okl. 8, 1380 P 144, 44 LRANS 481. 

Pa.—Hook vy. White, 201 Pa. 41, 50 
eat Bixler v. Ream, 3 Penr. & W. 

Eng.—Barrell v. Trussell, 4 Taunt. 
117, 128 Reprint 273. 

{a] Tllustrations of lack of con- 
sideration.—(1) In the absence of 
proof of occupancy by a tenant, his 
surety ‘is not liable, there not being 
any consideration for his promise if 
the lease is void. Andriot v. Law- 
rence, 33 Barb. (N. Y.) 142. (2) An 
assignee of a lease, upon reassigning, 
took an agreement with a surety for 
the payment of the rent; as the lia- 
bility of the assignee for rent termi- 
nated with the reassignment, the sec- 
ond assignee did not owe him any- 
thing, and the promise of the surety 
Was without consideration. Stop- 
pani v. Richard, 1 Hilt. (N. Y.) 509. 
(3) Where a debtor allowed his cred- 
itor to transfer to his account a debt 
due ta the creditor from another per- 
son, he is not liable for the sum so 
transferred, as the arrangement was 
without consideration as to him. 
French vy. French, 2 M. & G. 644, 40 
INCL 785, 1383 Reprint 903. 

{b] Where principal not liable.— 
A surety’s agreement to pay any sum 
for which his principal is not liable 
is without consideration. New York 
v. Seely-Taylor Co., 149 App. Div. 
98, 133 NYS. 808 [aff 208 N. Y. 548 
mem, 101 NE 1098 mem]. 

42. Detroit First Nat. Bank v. 
Currie, 147 Mich. 72, 110 NW 499, 118 
AmSR SWE) LRANS 698, 11 AnnCas 


{a] MIllustration.—Where an_in- 
dorsee of a check -presents it to the 
drawee for certification, which is 
made, thereby discharging the in- 
dorser, and thereafter the indorser 
executes an instrument reciting that 
he consents to the extension of the 
time of payment-cf the check, the in- 
strument, not being based on a con- 
sideration, did not create a liability 
against the indorser. Detroit First 
Nat. Bank v. Currie, 147 Mich. 72, 110 
NW 499, 118 AmSR 587, 9 LRANS 
698, 11 AnnCas 241, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


§§ 79-80] 


would be sufficient as a consideration in the case of 
any other kind of contract** is sufficient to support 
r The consideration may 
consist of a direct payment to the surety,*® or of 
some benefit or advantage to him,*® or to the prin- 
cipal obligor,#” or of some disadvantage or detri- 
I The surety’s orig- 
inal liability as such will support his renewal there- 
of,*° unless that liability has already been dis- 


a contract of suretyship.*4 


ment to the ereditor or obligee.*§ 


charged.°° 


Amount and legality. It is immaterial how small 
the consideration is,°! but it must be legal.®? 
[§ 80] (2) Indirect Consideration in General. 


See Contracts §§ 150-236. 

Scullin’s Suce., 134 La. 153, 63 
S 858; Surtees v. Lister, 7H. & N. 1, 
158 Reprint 365. And see cases infra 
notes 45-48. 
' [a] Compromise.—Where several 
persons give their several notes to a 
bank as collateral for a past-due debt, 
and then compromise by entering in 
solido into a suretyship on the re- 
turn of their notes, the suretyship is 
supported by a_ sufficient considera- 
tion. Scullin’s Succ., 134 La. 153, 63 


S 858 
Gridley, 106 SW 


45. Givens v. 
1192, 32 KyL 825. 

[a] Contract to pay another to be- 
come surety or to lend one his credit 
is based on a sufficient consideration. 
Givens v. Gridley, 106 SW 1192, 32 
KyL 825. 

46. Ill.—Early v. Cassens, 216 Ill. 
A. 581; Anderson v. Norville, 10 Il. 
A. 240. 

Ind.—Judd v. Martin, 97 Ind. 173. 
Beat er v. Hornor, 33 La. Ann. 

3. z 

Mass.—Stone v. White, 8 Gray 589. 

Minn.—Harriet State Bank v. Sam- 
els, 164 Minn. 265, 204 NW 938. 

Tex.—Lubbock First Nat. Bank v. 
Alexander, (Civ. A.) 4 SW (2d) 298. 

Eng.—Ikin v. Brook, 1 B. & Ad. 124, 
20 ECL 423, 109 Reprint 733. 

But see Mobile, etc., R. Co. v. Nich- 
olas, 98 Ala. 92, 128, 12 S 723 (where 
the court said: “The relation of 
surety does not exist when the party 
contracting is the direct beneficiary 
and the contract is entered into by 
him for his own benefit’’). 

[a] Agreement that attorney shall 
receive fee for foreclosing a mort- 
gage is sufficient consideration for 
his undertaking that the client will 
receive the full amount of his debt 
from a sale of the mortgaged proper- 
ty. Alter v. Hornor, 33 La. Ann. 243. 

{b] Security received by surety 
(1) is sufficient consideration for his 
eontract. Judd v. Martin, 97 Ind. 173; 
Stone v. White, 8 Gray (Mass.) 589. 
(2) And it is not necessary that the 
surety make the proceeds of such se- 
curity available before he becomes 
liable. Ikin v. Brook, 1 B. & Ad. 124, 
20 MCL 423, 109 Reprint 733. 


47. See infra § 80. 
48. See infra § 80. 
49. Lackey v. Boruff, 152 Ind. 371, 


53 NE 412 (where the original con- 
tract was voidable under the statute 
when made, a renewal after the stat- 
ute is changed is valid). 

50. Evans v. Williams, 1 Cromp. & 
M. 30, 149 Reprint 301. 

Discharge generally see 
150-319. 

Bile Guthrie v.70’ Connor, 36) Unc. 
Q: B. (Ont.). 372. 

[a] Agreement to postpone execu- 


infra §§ 


tion sale of a debtor’s property is, 


sufficient if the agreement is carried 
out so far as it is possible at the 
time. Guthrie v. O’Connor, 36 U. C. 
Q. B. (Ont.) 372. 


52. Folmar v. Siler, 132 Ala. 297, 
Sho hoe 
53. U. S.—Sprigg v. Mt. Pleasant 


Bank, 10 Pet. 257, 9 L. ed. 416. 
Ala.—Darby v. Berney Nat. Bank, 
Gur ATaw 643, 11S 381. 
Ark.—Kissire v. Plunkett Jarrell 
Grocer Co., 103 Ark. 473, 145 SW 567, 
569 [eit Cyc]. 
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Ga.—Gay v. Mott, 43 Ga. 252; Wil- 
liams v. J. B. Riley Drug Co., 34 Ga. 
A. 68, 128 SE 215. 

.Ill.— Giroux v. Fuller, 209 Ill. A. 1. 
SAN PAE Vv. Baker, 97 Ind. 

Iowa.—Beed v. Beed, 222 NW 442; 
Windahl v. Vanderwilt, 200 Iowa 816, 
203 NW 252. 

Mo.—Robertson y. Findley, 31 Mo. 


384. 

N. Y.—Pennsylvania Coal Co. v. 
Blake, 85 N. Y. 226. 

Okl.—Vogel v. Bastin, 84 Okl. 273, 
203 P 219; Doxy v. Perry Exch. Bank, 
U9VORD S839 25 B15; 

Tex.—Bonner Oil Co. v. Gaines, 108 
Tex. 232, 191 SW 552, AnnCas1918C 
547 [aff (Civ. A.) 179 SW 686]. 

{a] Surety cannot defeat liability 
by proving that he received no mone- 
tary consideration. Tennille Banking 
Co. v. Ward, 29 Ga. A. 660, 116 SE 347. 

54. Williams v. J. B. Riley Drug 
Co., 34 Ga. A. 68, 128 SE 215; Doxy 
v. Perry Exch. Bank, 19 Okl. 1838, 92 
P 150: Bonner Oil Co. v. Gaines, 108 
Tex. 232, 191 SW 552, AnnCas1918C 
547 [aff (Civ. A.) 179 SW 686]; Farm- 
ers’ State Bank v. Gray, 94 Wash. 431, 
162 P 531. And see infra §§ 81-84. 

55. Ala.—Orman v. Scharnagel, 210 
Ala. 381, 98 S 123; Darby v. Berney 
Nat. Bank, 97 Ala. 643, 11 S 881. 

Ark.—Harrell v. Tenant, 30 Ark. 
684. 

T1—Giroux ve Fuller, 209) Iv AL: 

Iowa.—Beed v. Beed, 222 NW 442; 
Windahl v. Vanderwilt, 200 Iowa 816, 
203 NW 252; Bell v. Cooper, 190 Iowa 
529, 172 NW 11, 180 NW 642. 

Ky.—Bassett v. O’Neil Coal, 
Co., 140 Ky. 346, 131 SW 25. 

Oh.—Merchants’ Nat. Bank v. Ryan, 
67 Oh. St. 448, 66 NE 526. 

[a] Consideration to surety on a 
note is: First, what his principal, the 
maker of the note, receives; second, 
the detriment to the payee in having 
relied on the undertaking of the sure- 
ty, who then fails to respond. Bell 
v. Cooper, 190 Iowa 529, 172 NW 11, 
180 NW 642; Sherman v. Smith, 185 
Iowa 654, 169 NW 216. 

[b] Note is not without consider- 
ation as to one who ‘executes it as 
surety, although the consideration as 
between the principal obligor and the 
payee is the doing of an act by the 
latter which a previous contract had 
bound him to do, if the surety was 
not a party to such previous contract 
and its performance was waived by 
the principal while it was yet execu- 
tory, and substituted the new ar- 
rangement. Merchants’ Nat. Bank v. 
Ryan, 67 Oh. St. 448, 66 NE 526. 

56. Ga.—Tennille Banking Co. v. 
Ward, 29 Ga. A. 660, 116 SE 347. 

Iowa.—Bell v. Cooper, 190 Iowa 529, 
172 NW 11, 180 NW 642. 

Minn.—Leonard Co-op. Creamery 
Assoc. v. Leonard First State Bank, 
168 Minn. 28, 209 NW 681. 

Nebr.—Forburger Stone Co. v. Lion 


etc., 


Bonding, etc., Co., 103 Nebr. 202, 170 
NW 897, 171 NW 288. 
Y.—Pennsylvania Coal Co. v. 


N. 
Blake, 85 N. Y. 226. 
Pa.—Bloomfield Trust Co. v. Tro- 
janowski, 147 A 847. 
Tex.—Lubbock First Nat. Bank v. 
Alexander, (Civ. A.) 4 SW (2d) 298. 
[a] Payment of money to principal 
debtor is a sufficient consideration to 
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is not necessary that the consideration for the surety- 
ship shall move directly from the obligee to the 
surety;°? it is sufficient that a valuable consideration 
passes between the principal and the obligee.®+ For 
example, a consideration sufficient to validate the 
contract between a principal and the payee of a 
note is sufficient to bind also the principal’s surety, 
who joins in the execution thereof.5® 

This consideration may consist of some benefit or 
advantage to the principal obligor,®* or it may con- 
sist of some disadvantage or detriment to the cred- 
itor or obligee,®* such as by his incurring liability,®°$ 


support the obligation assumed by the 
surety on the latter’s note. Bloom- 
field Trust Co. v. Trojanowski, (Pa.) 
147 A 847. 

[b] Continuation of checking ac- 
count.— Where a depositor consents to 
continue keeping a checking account 
in a bank on being given a bond to 
protect the account executed by the 
president and vice president of the 
bank as sureties, continuation of the 
checking account is a sufficient con- 
sideration to support the agreement of 
the sureties. Leonard Co-op. Cream- 
ery Assoc. v. Leonard First State 
Bank, 168 Minn. 28, 209 NW 631. 

[c] To sustain plea of want of 
consideration the surety must show 
that his principal did not receive any 
consideration or_ benefit. Tennille 
Banking Co. v. Ward, 29 Ga. A. 660, 
116 SE 347. 

Extension of credit to principal see 
infra § 83. 

x ox peenance to principal see infra 


4, 

57. Ala.—Rutledge -v. Townsend, 
etc., Col, 38. Ala. ‘706. 

Ark.—Kissire v.  Plunkett-Jarrell 
Grocer Co., 103 Ark, 473, 145 SW 567. 
a, tlle aby Cot v. Kiersted, 20 Ill. 

Ind.—Garrigue v. Kellar, 164 Ind. 
676, 74 NE 523, 108 AmSR 324; 69 
LRA 870. d 

Iowa.—Bell v. Cooper, 190 Iowa 529, 
172 NW 11, 180 NW 642. 

<y.—Rawleigh vy. Wilson, 214 Ky. 
694, 2838 SW 1057. 

N. Y.—Pennsylvania Coal Co. v. 
Blake, 85 N. Y. 226; McNaught v. Mc- 
Claughry, 42 N. Y. 22, 1 AmR 487. 

Tex.—Lubbock First Nat. Bank v. 
Alexander, (Civ. A.) 4 SW (2d) 298. 

Vt.—Churchill v. Bradley, 58 Vt. 
403, 5 A 189, 56 AmR 563. 

Wash.—Pacific Nat. Bank v. 4tna 
Indemn. Co., 33 Wash. 428, 74 P 590. 

[a] Where creditor or obligee in 
good faith parts with value, the sure- 
ty is liable, although the premium 
due~for entering into the obligation 
has not been paid. Pacific Nat. Bank 
Af Fy ea Indemn. Co., 33 Wash. 428, 74 

[b] “Where an existing debt is ex- 
tinguished, or the day of payment 
postponed, either expressly, or by 
implication, in consideration that a 
note with surety is to be executed and 
delivered to the payee, which is ac- 
cordingly done. In all such cases, the 
contract is a new, substitutionary one, 
and is binding. It rests for its con- 
sideration, so far as the surety is con- 
cerned, on the fact that, without his 
promise, the contract would not have 
been consummated. This supplies the 
element of detriment to the promisée.” 
Rutledge v. Townsend, 38 Ala. 706, 
716 [quot Howard v. Rhodes, 17 Ala. 
A. 26, 81 S 362 (certiorari den 202 Ala. 
700, 81 S 891)]. 

[ec] For conditional agreement.— 
The fact that a seller of property 
would not have sold to an insolvent 
buyer had the surety not become such 
on a note for part of the price is a 
sufficient consideration for an agree- 
ment conditioning the surety’s liabil- 
ity. Reeves v. Jowell, (Tex. Civ. A:) 
140 SW 364. 

58. Cal.—Farley v. Moran, 3 Cal. 
Unrep. Cas7 572; 31 2 158. 

Ky.—Hunt v. Daniel, 6 J. J. Marsh. 
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releasing the principal®® or a former surety,°° or by 
surrendering some security,®! or a right,°? or by 
giving the principal an office or employment, and 
trusting his affairs to him,°* or by continuing the 
principal in office or employment after he has entered 


upon his duties.°4 


[§ S81] (8) As affected by Time of Making Sure- 
tyship Contract—(a) Before or Contemporaneous 
with Principal Contract. Where the contract of sure- 
tyship is made before or at the same time as the 
principal contract, and both contracts form parts 
‘of the same transaction, one consideration is suffi- 
cient for both the principal and collateral contract 
‘and there need not be any consideration other than 
that moving between the obligee and the principal 


398. 

N. Y.—Smith v. Molleson, 74 Hun 
606, 26 NYS 563 [aff 148 N. Y. 241, 42 
NE 669]. 

Tex.—Clevenger Vv. Commercial 
Guaranty State Bank, (Civ. A.} 183 
SW 65. 

Eng.—Dally v. Poolly, 6 Q. B. 494, 
51 ECL 494, 115 Reprint 185. A 

[a] Tllustrations.—(1) Entering 
into contracts. Farley v. Moran, 3 
Cal Unrep. Cas. 572; 31 P 158; Hunt 
vy. Daniel, 6 J. J. Marsh. ‘((Ky.) 398; 
Smith v. Molleson, 74 Hun 606, 26 
NYS 653 faff 148 N. Y. 241, 42 NE 
669]. (2) Beginning the prosecution 
of an action. Dally v. Poolly, 6 Q. B. 
494, 51 ECL 494, 115 Reprint 185. 

[b] Agreement by surety to pay 
note in case the principal refuses to 
do so, made as an inducement to third 
persons to sign it, is supported by a 
consideration. Clevenger v. Commer- 
cial Guaranty State Bank, (Tex. Civ. 
A.) 183 SW 65. ’ 

59. Shortrede v. Cheek, 1 A. & E. 
57, 28 BCL 51, 110 Reprint 1129; Loft- 
lS vauee, 18) Us. ©, QO. B, (Ont:) 195; 
Moberly: v. Baines, 15 U. C. Q. B. 
(Ont.) 25. 

, 60.. Jackson vy. Cooper, 39 SW 39, 
19 Kyl 9; Burrus v. Davis, 67 Mo. A. 
210; Wash v. Sullivan, (Tex. Civ. A.) 
84 SW 368. ; 

61. Davis v. National Surety Co., 
139) Cals 220, 02) © LOOL;) -Zuendt. v. 
Doerner, 101.Mo. A. 528, 73 SW 873; 
Bowman v. Forney, 3 Dauph. Co. (Pa.) 
68. 

[a] Abandonment of lien is suffi- 
cient. Davis v. National Surety Co., 
139 Cal. 223, 72 P 1001; Bowman v. 
Forney, 3 Dauph. Co. (Pa.) 68. 

62. Harwood v. Johnson, 20 [ll. 
367; Gull v. Lindsay, 4 Exch. 45, 154 
Reprint 1118. 

[a] Relinquishing right. to rescind 
sale for fraud is sufficient. Harwood 
vy. Johnson, 20 Ill. 367. 

63. Court Vesper No. 69 F. A. v. 
Fries, 22 Pa. Super. 250; Newberry v. 
Armstrong, 6 Bing. 201, 19 BCL 98, 
130 Reprint 1257, 4 C. & .P. 59, 19 BCL 
406, 172 Reprint 607, M. & M. 389, 173 
Reprint 1199, 3 M. & P. 509; Lysaght 
v. Walker, ‘5 Bligh N. S. 1, 5 Reprint 
208. 

64. La Rose v. Logansport Nat. 
Bank, 102 Ind. 332, 1 NE 805; State 
v. Woods, 84 Mo. 163; State v. Paxton, 
65 Nebr. 110, 90 NW 983; New York 
Fourth Nat. Bank v. Spinney, 120 N. 
Y. 560, 24 NE 816 [aff 47 Hun 293, 14 
NYSt 216]; John Hancock Mut. L. 
Ins. Co. v. Lowenberg, 4 NYSt 699 
[rev on other grounds 120 N. Y. 44, 
23 NE 978]. 

[a] Bank clerk.—Where a bond re- 
cites that its condition is that a per- 
son named therein ‘shall well and 
truly, and faithfully perform the du- 
ties assigned to and trusts reposed 
in him as bookkeeper, so long as he 
shall continue in that capacity; or, if 
the said . [person] shall be ap- 
pointed to any other office, duty or 
employment by the president and di- 
rectors of the said bank, he shall also 
faithfully perform the duties assigned 
to and trusts reposed in him,” the con- 
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tion. 


[§§ 80-81 


obligor under the principal contract.®® 

Subsequent execution as part of original transac- 
And even though the suretyship contract is 
executed subsequently to the principal contract, it 
will be regarded as being made at the same time so 


as to constitute a part of the same transaction, and 


sideration for the instrument is found 
in the continuous employment of the 
principal by the bank. New York 
Fourth Nat. Bank v. Spinney, 120 N. 
Y. 560, 24 NE 815 [aff 47 Hun 293, 14 
NYSt 216]. 

65. U.S.—Title Guaranty, etc., Co. 
v. Crane Co., 219 U. S. 24, 31 SCt 140, 
esi ed. 72 [aff 163 Fed. 168, 89 CCA 

Ark.—Kissire v. Plunkett-Jarrell 
Grocer Co., 103 Ark. 473, 145 SW 567; 
Williams v. Perkins, 21 Ark. 18. 

Colo.——Kephart v. Buddecke, 20 
Colo. A. 546, 80 A 501. 

Ga.—Gay v. Mott, 43 Ga. 252. 

Ill.— Green vy. Shaw, 66 Ill. A. 74. 

Ind.—Lackey v. Boruff, 152 Ind. 371, 
53 NE 412; Favorite v. Stidham, 84 
Ind. 423; Ailes v. Miller, 52 Ind. A. 
280, 100 NE 475; Wheeler v. Barr, 7 
Ind. A. 381, 34 NE 591. 

La.—Union Bank y. Beatty, 10 La. 
Ann. 378. 

Mo.—Robertson v. Findley, 31 Mo. 
384; Scudder v. Morris, 107 Mo. A. 
634, 82° SW 217; Peck v. Harris, 57 
Mo. A. 467. 

N. H.—Savage v. Fox, 60 N. H. 17. 

N. J.—Faust v. Rodelheim, 77'N. J. 
L. 740, 73 A 491, 27 LRANS 189. 

N. Y.—Erie County Sav. Bank v. 
Coit, 104 N. Y. 537, 11 NE 54; Mc- 
Naught v. McClaughry, 42 N. Y. 22, 
1 AmR 487, 

Pa.—-Conmey v. Macfarlane, 97 Pa. 
361; Hughes’ Est., 13 Pa. Super. 240. 

S. D.—Bower v. Jones, 26 S. D. 414, 
128 NW 470. 
piss ope Ehouder son v. Rice, 1 Coldw. 

Tex.—Armstrong v. City Nat. Bank, 
(Civ. A.) 16 SW (2d) 954. 

“Tt is a sufficient consideration for 
such promise of the surety that it is 
founded upon the consideration then 
received by the principal debtor, or 
that by such promise a disadvantage 
has resulted to the creditor.” Kissire 
v. Plunkett-Jarrell Grocer Co., 103 
Ark. 473, 477, 145 SW 567. 

[a] Diustration.—-Where, notwith- 
standing a tenant has entered into 
the occupancy of the premises and 
paid an installment of rent, the land- 
lord refuses to deliver the lease until 
after security has been given for the 
performance of its covenants, the de- 
livery of the lease being contempo- 
raneous wtih the delivery of the sure- 
ty’s obligation, each contract becomes 
complete at the same time, and the 
consideration of the principal contract 
supports the subsidiary one. Faust v. 
Rodelheim, 77 N. J. L. 740, 73 A 491, 
27 LRANS 189. 

[b] Where note is signed or in- 
dorsed at the time of its execution, by 
surety (1) his undertaking will be 
deemed part of the original transac- 
tion and be supported by the consider- 
ation moving to the principal. Favor- 
ite v. Stidham, 84 Ind. 423; Miners’ 
State Bank v. Auksztokalnis, 283 Pa. 
18, 128 A 726. (2) There is sufficient 
consideration for the contract of sure- 
tyship where a note is indorsed after 
its delivery to the lender, and after 
the loan has been credited to the bor- 
rower upon the books of the bank, but 


be supported by the same consideration, and not re- 
quire a new consideration, where it is executed pur- 
suant to a prior agreement and as an inducement to 
the execution of the principal contract,®® especial- 
ly where the transaction was entered into at the in- 
stance or request of the surety;®? and this rule ap- 
ples even though there is a delay for some time be- 
fore the surety is requested to sign.%® 


where it does not appear that any 
part of it has been paid out before the 
additional signature is demanded. 
Grocers’ Bank vy. Murphy, 9 Daly (N. 
WD 
66. U. S.—Title Guaranty, etc., Co. 
v. Crane Co., 219 U. S. 24, 31 SCt 140, 
ate ed. 72 [aff 163 Fed. 168, 89 CCA 
AP 
ty eT ns v. Perkins, 21 Ark. 
Cal.—Stroud v. Thomas, 139 Cal. 


274, 72 P 1008, 96 AmSR 111; Pauly 
v. Murray, 110 Cal. 13, 42 P 313. 
Colo.—Kephart v. Buddecke, 20 


Colo. A. 546, 80 P 501. 
Ill.— Wylie v. Diekenson, 50 Ill. A. 


622. 

Ky.—Sulphur Deposit Bank v. Peak, 
110 Ky. 579, 62 SW 268, 23 KyL 19, 96 
AmSR 466; Sypert vy. Harrison, 88 
Ky. 461, 11 SW 435, 10 KyL 1052; 
Limestone Bank v. Pennick, 5 T. B. 
Mon. 25, 2 T. B. Mon. 98, 15 AmD 136. 

Me.—Sawyer v. Fernald, 59 Me. 500. 

Minn.—Bowen v. Thwing, 56 Minn. 
177, 57 NW 468. 

Mo.—Robertson v. Findley, 31 Mo. 
384; Hitel v. Farr, 178 Mo. A. 367, 165 
SW 1191; Ford v. McClain, 164 Mo. 
A. 174, 148 SW 190; Kneisley Lumber 
Co. v. Edward B. Stoddard Co., 131 Mo. 
A. 15, 109 SW 840. : 

N. Y.—Pennsylvania Coal Co. v. 
Blake, 85 N. Y. 226; McNaught v. Mc- 
Claughry, 42 N. Y. 22, 1 AmR 487, 

Tex.—Kugle v. Traders’ State Bank, 
(Civ. A.) 252 SW 208. 

Wash.—De Mattos v. Jordan, 15- 
Wash. 378, 46 P 402. 

Eng.—Dodge v. Pringle, 29 L. J. 
Hxehs 115: 

[a] Agreement to make future de- 
posits in a bank is a sufficient consid- 
eration to support a bond given by the 
bank to a state treasurer to secure 
deposits made and to be made by the 
latter. Kephart v. Buddecke, 20 Colo. 
A. 546, 80-P501. 

[b] Rule applied to building con- 
tractor’s bond.—(1) In general. 
Kneisley Lumber Co. v. Edward B. 
Stoddard Co., 131 Mo. A. 15, 109 SW 
840. (2) A surety’s contract is not 
without consideration because the 
principal commenced work before giv- 
ing bond, if the building contract re- 
quired the execution of a bond. De 
perce v. Jordan, 15 Wash. 378, 46 P 

{c] Effect of refusal to sign.—The 
surety is liable if he afterward signs, 
although he at first declined, claiming 
that the amount was larger than he 
authorized. Dodge v. Pringle, 20 L. 
Jax Chy 1idibe 

67. Laingor v. Lowenthal, 151 Ill. 
A. 599; Paul v. Stackhouse, 38 Pa. 302. 

68. Kissire Ve Plunkett-Jarrell 
Grocer Co., 103 Ark, 473, 145 SW 567; 
McNaught v. McClaughry, 42 N. Y. 
22, 1 AmR 487. But see Sawyer v. 
Fernald, 59 Me. 500 (where the prin- 
cipal had promised to procure a surety 
the next day, and eighteen months 
afterward he procured a surety, but 
the surety was ignorant of the prin- 
cipal’s agreement, the surety was not 
Pee 

a] 


Delay of two years in procur- 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number, 


8§ 82-83] 


[§ 82] (b) Relating to Past Transaction.*® 
a general rule the consideration which binds a sure- 
ty must be executory,’° and where the suretyship 
contract is entered into subsequent to, and entirely 
apart from, the principal contract, the consideration 
given to the principal alone for the principal con- 
tract and already executed is regarded as a past 
consideration in relation to the suretyship contract,*1 
and there must be a new and tndependent considera- 
Thus, unless there 
is a new consideration, of which the surety has 
knowledge,** for his promise, a surety is not bound 
where he executes a contract as surety after its de- 
livery,’* as where he signs a note as surety after its 
It is not necessary that 
the consideration for the contract of a surety upon 


tion to support the suretyship.7? 


delivery to the payee.”® 


a note under these circumstances 


consideration paid to or by either of the parties for 


ing the surety’s signature, in pursu- 
ance of a previous agreement, is not 
too long to prevent the original con- 
tract being a consideration for the 
suretyship contract. Harrington v. 
Brown, 77 No Y.272. 

69. Past consideration generally 
see Contracts §§ 220-236. . 

70. Laingor v. Lowenthal, 151 I1l. 
ARO oo: 

71. -Haven v. Chicago Sash, etc.. 
Co., 96 Ill. A. 92 [rev on other grounds 
19S. Di 474,63. NE 158): Martin vy. 
Stubbings, 20 Ill. A. 381; Altoona Sec- 
ond Nat. Bank v. Dunn, 151 Pa. 228, 25 
A 80, 81, 82, 31 AmSR 742. 

[a] There is no consideration for a 
note signed by a surety with the ex- 
pectation that it will enable the prin- 
cipal to obtain an additional loan, but 
which is held by the creditor as col- 
lateral security for a note past due. 
Altoona Second Nat. Bank v. Dunn, 
151 Pa. 228, 25 A 80, 31 AmSR 742. 

72. Ala.—Savage v. Rome First 
Nat. Bank, 112 Ala. 508, 20 S 398. 

Ark.—Kissire v. Plunkett-Jarrell 
Grocer Co., 103 Ark. 473, 145 SW 567; 
Williams v. Perkins, 21 Ark. 18. 

Colo.—Kephart v. Buddecke, 20 
Colo. A. 546, 80 P 501. 

Conn.—Monson v. Drakeley, 40 
Conn. 552, 16 AmR 74, 

Me pe ee v. Norvill, 10 Ill. A. 

Ind.—Favorite v. Stidham, 84 Ind. 
423; Ailes v. Miller, 52 Ind. A. 280, 
100 NE 475. 

9 ea v. Downing, 48 Iowa 
Shee .—Green v. Shepherd, 5 Allen 


Mo.—Ford v. McClain, 164 Mo. A. 
174, 148 SW 190. 

Ok1.—Carrollton Bank v. Latting, 37 
Okl. 8, 1380 P 144, 44 LRANS 481. 

Tex. ’—Green vy. American Refining 
Properties, (Civ. A.) 22 SW (2d) 343. 

Eng.—Britten v. Webb, 2 B. & C. 
483, 9 ECL 214, 107 Reprint 463. 

73. Pratt v. Hedden, 121 Mass. 116. 

[a] Surety ignorant of considera- 
tion.—A surety who signs an overdue 
note is not liable thereon, although it 
enables the principal to obtain an ex- 
tension of time, if the surety is not 
aware that the object of his becoming 
a party to the instrument is to obtain 
such extension, Pratt v. Hedden, 121 


Mass. 116. 
74. Savage v. Rome First Nat. 
Bank, 112 Ala. 508, 20 S 398; La Fay- 


ette Mut. Bldg. Assoc. v. Kleinhoffer, 
40 Mo. A. 388; Bluff Springs Mercan- 
tile Co. v.' White, (Tex. Civ: A.) 90 
Sw 710. 

[a] Promise by surety to pay ex- 
ecuted contract of indebtedness of a 
third person, without an additional 
consideration, is not binding. Bluff 
Springs Mercantile Co. v. White, (Tex. 
Civ. A.) 90 SW 710. 

75. Ala.—Savage v. Rome _ First 
Nat. Bank, 112 Ala. 508, 20 S 398; 
Jackson y. Jackson, 7 Ala. 791. 
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As 


sideration.*+ 


shall be a new 
tion, is by 


Tll.—Crofut v. Aldrich, 54 Ill. A. 
ie Anderson vy. Norvill, 10 fll. A. 
40. 

Ind.—Favorite v. Stidham, 84 Ind. 


423; Wipperman v. Hardy, 17 Ind. A. 
142, 46 NE 537; Brant v. Barnett, 10 
Ind. A. 653, 38 NE 421; Owens v. 


Tague, 3 Ind. A. 245, 29 NE 784. 
lowa.—Briggs v. Downing, 48 Iowa 
0 


Kan.—Peck State Bank v. Pickens, 
TitkKan 01 1S "Kans 57-237 Pv65i: 

Ky.—Jackson y. Cooper, 39 SW 39, 
SB Gil De 

Me.—Sawyer v. Fernald, 59 Me. 500. 

Mass.—Pratt v. Hedden, 121 Mass. 
116; Green v. Shepherd, 5 Allen 589; 
Stone v. White, 8 Gray 589; Samson 
v. Thornton; 3 Mete: 275, 37 AmD 135. 

Mo.—Hitel v. Farr, 178 Mo. A. 367, 
165 SW 1191; Lowenstein v. Sorge, 75 
Mo. A. 281. 

Nebr.—Barnes v. Van Keuren, 31 
Nebr. 165, 47 NW 848. 

N. Y.—McNaught v. McClaughry, 42 
N. Y. 22, 1 AmR 487. 

Okl.—Carrollton Bank v. Latting, 37 
Okl. 8, 130 P 144, 44 LRANS 481. 

S. D.— Frick Co. v. Elott, 426) Ss) D: 
360, 128 NW 495. 

Tex.—Green v. American Refining 
Properties, (Civ. A.) 22 SW (2d) 343; 
Simmang v. So (Civ. A.) 24 
SW 541. 

[a] Surety is ok liable, in such a 
case, either because of such signing 
or because of a letter written by him 
admitting that he signed it, but in- 
sisting on not being sued _ thereon. 
Savage v. Rome First Nat. Bank, 112 
Ala. 508, 20 S 398. 

[b] Want of consideration.—(1) 
Where it is admitted that defendant 
sued on a note evidencing suretyship 
was not a party to original making 
of an accommodation note, his prom- 
ise to pay one of the makers any 
amount he lost by reason of being un- 
able to collect from another maker is 


without consideration. Green v. 
American Refining. Properties, (Tex. 
Civ. A.) 22 SW (2d) 343. (2) Where 


a note which defendant agreed to 
be responsible for was executed 
prior to his agreement and his note 
evidencing that responsibility and 
prior note were not based upon any 
agreement by him to be responsi- 
ble therefor, there is no consideration 
for the note by defendant arising by 
reason of any agreement on part of 
defendant prior to execution of note, 
and a statutory presumption, arising 
from note itself, that it was issued 
for valuable consideration is over- 
come. Green v. American Refining 
Properties, supra. 

[c] Consideration held sufficient.— 
Where the sureties in a note refuse to 
stand further, and in order to prevent 
the institution of a suit a new surety 
is obtained, there is a sufficient con- 
sideration to bind the surety thus ob- 
tained. Jackson vy. Cooper, 39 SW 39, 
POR KoyAla 9) 


[§ 83] (4) Extension of Credit to Principal. 
other method in which the creditor alters his con- 
dition for the worse, raising a sufficient considera- 
giving eredit to the principal,’? which 
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such signing,’® but any benefit accruing to the prin- 
cipal or surety,*? or any disadvantage ‘to the payee, 
will be sufficient.7§ 

Contract covering future transactions. 
however, the suretyship contract expressly covers 
past and future transactions, and is supported by a 
consideration arising out of the future transactions, 
it is good as to the whole,’® unless there 
ture transactions.®° 
answer for past and future indebtedness of the prin- 
cipal, but the contract is not entire, the surety will 
be lable for the future indebtedness, although his 
contract as to the past indebtedness is without con- 


Where, 


are no fu- 
If the surety’s contract is to 


An- 


[d] Evidence of acceptance before 
signing.—Where one surety signed a 
note before its delivery, and another 
afterward, the fact that the first sure- 
ty was a rich man and the second a 
poor one is not admissible as evidence 
that the note was accepted before the 
second surety signed. evens Bank v. 
Peak, 62 SW 268, 23 KyL 19. 

, 76. Anderson v. Norvill, 10 Ill. A. 
40 

77. Jordan v. Rome First Nat. 
Bank, 19 Ga. A. 118, 91 SE 287; Ander- 
son v. Norvill, 10 Ill. A. 240; Briggs 
v. Downing, 48 Iowa 550; Peck State 
Bank v. Pickens, 117 Kan. 701, 119 
Kan, 57) 230 BY 651. 

As consideration generally see su- 
pra §§ 80, oy 

78. Anderson v. Norvill, 10 Ill. A. 
240; Briggs v. Downing, 48 Iowa 550; 
Peck State Bank v. Pickens, 117 Kan. 
COL ~ tol Gans 5%) 23 ite woods 

Detriment to obligee as considera- 
tion generally see supra § 80 


79. W. T. Rawleigh Co. v. Riggs, 
123 Okl. 42, 252 P 428, [quot Cyc]; 
W. T. Rawleigh Co. v. Walker, 117 


. 256, 246 P 417, 418 [quot Cyc]; 
Gordon v. W. T. Rawleigh Co., 117 
Okl. 235, 245 P 825; Sherman vy. Rob- 
erts, 1 Grant (Pa. 261. 

80. Bell v. Welch, 9 C. B. 154, 67 
ECL 154, 137 Reprint 851. 

[a] Illustration.—Where the sure- 
ty’s undertaking was for money “ad- 
vanced or to be advanced” to the prin- 
cipal, and the principal was owing 
money at the time the sur ety executed 
his agreement, and there is no evi- 
dence that any was advanced after- 
ward, the surety is not liable. Bell v. 
Welch, 9 C. B. 154, 67 HCL 154, 137 
Reprint 851. 

81. Wood v. Benson, 2 Cromp. & J. 
95, 149 Reprint 40. 

82. Ala.—Wilson v. Singer Sewing 
Mach. Co., 214 Ala. 5386, 108 S 358% 
Orman v. Scharnagel, 210 Ala. 381, 98 
S 123. 

Ga.—Jordan v. Rome First Nat. 
Bank, 19 Ga. A. 118, 91 SE 287. 

Ill.—Many v. Krueger, 153 Ill. A. 


327. 
: a des, 138 Iowa 

199, 115 NW 1009. 

Ky.—Rawleigh Co. v. Wilson, 214 
Ky. 694, 283 SW 1057. 

Mass.—Hunt v. Adams, 5 Mass. 358, 
4 AmD 68. 

Nev.—White Sewing Mach. Co. v. 
Fowler, 28 Nev. 94, 78 P 1034. 


Okl.—Vogel v. Bastin, 84 Okl. 2738, 
PAD BS 123) PALS) 

Pa.—Hughes’ Hist., 13 Pa. Super. 
240. 


Eng.—Edwards v. Jevons, 8 C. B. 
436, 65 ECL 436, 187 Reprint 579. 

[a] TIllustrations.—(1) “In consid- 
eration of EH. R. & Co. giving credit 
to D. J., I hereby engage to be respon- 
sible, and to pay any sum not exceed- 
ing 1201., due to the said E. R. & Co 
by the said D. J.,”’ shows a consider- 
ation, as the words “giving credit” 
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may be by advancing money to him,** demising prop- 
erty to him, 84 or performing work for him. 8 

[§ 84] (5) Forbearance to Principal.*® Perform- 
ance of a promise by the creditor or obligee of for- 
bearance to pursue or enforce a legal right which 
he has against the principal obligor is a sufficient 
consideration for the contract of suretyship,’’ al- 
though a definite time is not agreed upon,** and the 
facts do not constitute a binding contract to for- 


bear.®? 


Mere forbearance alone is not of itself a sufficient 
consideration, but there must be an agreement to 
forbear, made by one party and accepted by the oth- 
er,®° which agreement may be implied from the con- 


might apply to future as well as to 
past credit. Edwards y. Jevons, 8 C. 
B. 436, 65 ECL 436, 137 Reprint 579. 
(2) A sale on credit by the obligee to 
the principal obligor by reason of a 
guaranty of the sureties is sufficient 
to bind them. Vogel v. Bastin, 84 Okl. 
273, 203 P 219. 

{[b] Agreement held too indefinite 
to constitute consideration.—Many v. 
Krueger, 153 Ill. A. 327. 

[ec] Rule applied.—In a suit to ob- 
tain contribution from a cosurety on 
a note, evidence that the cosur ety re- 
ceived no consideration for signing 
the note is inadmissible, since the 
making of a loan to one upon the cred- 
it of all of the signers of the note is 
all the consideration necessary to 
support the sureties’ promise to pay. 
Carstens v. Gerdes, 138 Iowa 199, 115 
NW 1009. 

83. Ray v. Borgfeldt, 169 Cal. 253, 
146 P 679; Thackwell v. Gardiner, 5 
De G. & Sm. 58, 64 Reprint 1017. 

[a] Loan of money to maker of 
note is a consideration for agreement 
of his sureties, signing as comakers, 
that the note shall be paid. Ray v. 
Borgfeldt, 169 Cal. 258, 146 P 679. 

84. _ Caballero v. Slater, 14 C. B. 
300, 78 ECL 300, 139 Reprint 123. 

85. Jarvis v. Wilkins, 7 M. & W. 
410, 151 Reprint 825; Loftus v. Lee, 
LeU CA@: B: (Ont: 195; 

86. Forbearance as consideration 
generally see Contracts §§ 193-206. 

87. Ga.—Williams v. J. B. Riley 
Drug Co., 34 Ga. A. 68, 128 SE 215, 
216 [quot Cyc]. 


Ky.—Pulliam v. Withers, 8 Dana 
98, 33 AmD 479. 

Mass.—Pratt v. Hedden, 121 Mass. 
116; 

Nebr.—Watkins Medical Co. v. 


Hunt, 104 Nebr. 266, 177 NW 462. 

N. H.—New Hampshire Sav. Bank 
v. Coleord, 15 N. H. 119, 41 AmD 685. 

N. J.—Meyers Vv. Hockenbury, 34 
N. J. L. 346. 

N. M.—Gonzales v. Gauna, 28 N. M. 
DD 0 On ao Lal, 

Alta.—J. I. Case Threshing Mach. 
Co. v. Bolton, 2 Alta. L. 174. 

88. Williams v. J. B. Riley Drug 
Co., 34 Ga. A. 68, 128 SE 215, 216 [quot 
Cyc]; Cooper v. Jackson, 57 SW 254, 
22 KyL 295; Wynne v. Hughes, 21 
Wkiy. Be 628. 

89. . Case Threshing Mach. Co. 
Ve eto i”) Alta. L. 174. 

90. Gonzales v. Gauna, 28 N. M. 
55, 206 P 511; Coal River Gollieries v. 
Bureka Coal, ete, Co., 144 Va. .263, 
132 SE 337, 46 ALR 485; Saunders v. 
Mecklenburg Bank, 112 Va. 443, 71 
SE 714, AnnCas1913B 982. 

91. Saunders v. Mecklenburg Bank, 
supra. 

92. Ala.—Turner v. Smith, 112 Ala. 
334, 20 S 486. 

Cal.—Miller 28 Cal. A. 
Shleh Gly ee H 

Ga.—Williams vy. J. B. 


v. Dunlap, 


Riley Drug 


Cosus4aGay, Av68,, 128 (Sm 215.7216 
[quot Cyc]. 
Ky.—Howard v. Lawrence, 63 SW 


589, 23 KyL 680; Jackson v. Cooper, 
39 SW 39, 19 KyL 9. 
Mo.—Gate City Nat. Bank v. El- 
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tion.?! 


obligee’s 


Application of rule. 
in pursuance of an agreement with him, the creditor 
or obligee forbears to bring suit against the princi- 
-pal,°? regardless of the nature or amount of the 
claim,°* or grants the principal an‘ exten- 
sion of time in which to perform or pay the princi- 
pal obligation,®* sucheas a note of the principal.®° 
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duct of the parties and the nature of the transac- 


The surety is bound where, 


The extension of an, antecedent indebtedness of the 


liott, 181 SW 25. 

N. M.—Gonzales v. Gauna, 28 N. M. 
Sty PAD, SBEa gasila ke 

Pa.—Bowman v. Forney, 3 Dauph. 
Co. 68. 

S. D.—Bower v. Jones, 26 S. D. 414, 
128 NW 470, 472 [cit Cyc]. 

Tex.—Hannay v. Moody, 
Civ. A. 88, 71 SW 3825. 

W. Va.—Williamson v. Cline, 40 W. 
Va. 194, 20 SE 917. 

Eng.—Alhusen v. Prest, 6 Exch. 
720, 155 Reprint 735; Jones v. Beach, 
2 Case Chasse 

93. Tempson v. Knowles, 7 C. B. 
651, 62 ECL 651, 137 Reprint 258. 

[a] It is not necessary that cred- 
itor have well founded claim; or, if 
the surety agrees to pay a smaller 
sum than the creditor claims, it is 
not necessary that he be willing to 
accept it in full satisfaction of the 
debt owing by the principal. Temp- 
son v. Knowles, 7 C. B. 651, 62 ECL 
651, 137 Reprint 258. 

Forbearance to sue as considera- 
tion generally see Contracts §§ 196- 

Ala.—Howard v. 


198. 

94. Rhodes, 17 
Ala. A. 26, 81 S 362. 

Ga.—Williams v. J. B. Riley Drug 
Co., 34 Ga. A. 68, 128 SH 215, 216 [quot 
Cyc]; Broughton v. Joseph Lazarus 
Co., 13 Ga, A. 158, 78 SE 1024. 

Ind.—Mayer v. Grottendick, 68 


oi sDex: 


indi: 
Ky.—Brown v. Buford, 3 B. Mon. 
508, 29 AmD 477. 


Mich.—Lee v. Wisner, 38 Mich. 82. 
Minn.—Hooper v. Pike, 70 Minn. 84, 
72 NW 829, 68 AmSR 512. 


Mo.—Grandy v. Campbell, 78 Mo. 
A. 502. 

N. Y.—Pennsylvania Coal Co. v. 
Blake, 85 N. Y. 226. 

Philippine.—Santos v. Reyes, 10 


Philippine 123. 

Tex.—Bonner Oil Co. v. Gaines, 108 
Tex: 232, 191 SW» 552, AnnCas1918C 
547 [aff (Civ. A.) 179 SW 686]; Gulf 
Live Stock Ins. Co. v. Love, (Civ. A.) 
181 SW 766. 

Va.—Coal River Collieries v. Bu- 
reka Coal, etc., Co., 144 Va. 2638, 132 
SE 337, 46 ALR 485. 

Ont.—Moberly v. Baines, 15 U. C. Q. 
B. 25. 

[a] Tllustration.—Where a surety 
on a bond of an insurance agent con- 
ditioned that the surety would repay 
to the insurance company any pre- 
miums due it from the agent on ter- 
mination of the contract between the 
agent and the company becomes a 
surety on notes of the agent for the 
sums then due the company, there is 
a sufficient consideration for the new 
contract of suretyship, since it op- 


erates aS an extension of time of 
payment of sums already due. Gulf 
Live Stock Ins. Co. v. Love, (Tex. 


Civ. A.) 181 SW 766. 

[b] Mortgage given by surety for 
a debt is supported by an extension 
of time for the payment thereof. 
Pennsylvania Coal Co. v. Blake, 85 
NS X26: 

95. Ark.—Kissire v. Plunkett-Jar- 
eee Grocer Co., 103 Ark. 473, 145 SW 

1c 


principal is a sufficient consideration for the under- 
taking of a surety upon a note renewing the indebt- 
edness,®® and the surrender of an old note is suffi- 
cient consideration for the surety’s signing a new 


Ill. McHard v. Ives, 5 Ill. A. 400. 

Ky.—Pulliam v. Withers, 8 Dana 
98, 33 AmD 479. 

Mass.—Stone v. White, 8 Gray 589. 

Miss.—Hall v. Clopton, 56 Miss. 
Lay, 

Okl.—Linton v. Chestnutt-Gibbons 
Grocer Co., 30 Okl. 103, 118 P 385. 

{a]  Iliustration.—W here the payee 
of a note secured by mortgage, on 
the failure to obtain sufficient insur- 
ance on the mortgaged property, de- 
mands additional security before he 
will extend the indebtedness and re- 
frain from declaring a forfeiture of 
the mortgage, such agreement of ex- 
tension is a sufficient consideration 
to support the promise of an indorser 
of the note. Kissire v. Plunkett-Jar- 
peu Grocer Co., 103 Ark. 473, 145 SW 

96. Ark.—Brown v. People’s Bank, 
127 Ark. 486, 192 SW 900; Harrell v. 
Tenant, 30 Ark. 684. 

Ga.—Hollingshead v. American Nat. 
Bank, 104 Ga. 250, 30 SE 728; Wil- 
liams v. J. B. Riley Drug Co., 34 Ga. 
A. 68, 128 SE 215; Haymans v. Ben- 
nett, 29 Ga. A. 265, 114 SE 923; Jones 
v. Southern Mortg. Co., 23 Ga. A. 567. 
99 SE 42. 

Iowa.—Beed v. Beed, 222 NW 442; 
Castelline v. Pray, 200 Iowa 695, 205 
NW 339. 

Ky.—Davis v. Clarkson Bank, 144 
Ky. 417, 18388 SW 246; Steger v. Jack- 
son, 139 Ky. 491, 102 SW 329, 31 KyL 
424; Dow-Hayden Grocery Co. v. 
Muncy, 73 SW 1030, 24 KyL 2255. 

Mich.—Aultman, ete., Co. v. Gor- 
ham, 87 Mich. 233, 49 NW 486. 

Minn.—Nichols, ete., Co. v. Dedrick, 
61 Minn. 513, 68 NW 1110. 

Mo.—North Atchison Bank y. Gay, 
114 Mo. 208, 21 SW 479; Lohrer v. 
Chas. F. Vogel Real Est. Co., (A‘) 
239 SW 1098. 

N. Y.—Jaycox v. Trembly, 42 App. 
Div, 416, 59 NYS 245. 

Pa.—Bloomfield Trust Co. v. Tro- 
janowski, 147 A 847. 

S. D.—Bennett v. Bllis, 13 S. D. 401, 
83 NW 429. 

Tex.—Kennedy v. McCauley, (Civ. 
A.) 248 SW 423; Hannay v. Moody, 
od Tex CivetAy 88, TL SW 325. 

W. Va.— Williamson v. Cline, 40 W. 
Va. 194, 20 SE 917. 

[a] On execution of extension 
note, the payee’s contract to forbear 
is a sufficient consideration for the 
promise made by a third person, who 
delivers the collateral or otherwise 
secures a new note in consideration 
of the agreement to extend. Lohrer 
v. Chas. F. Vogel Real Hst. Co., (Mo. 
A.) 239 SW 1098. 

[b] Of corporation.—Where a cor- 
poration owes a debt upon an open 
account, due and unpaid, an’ exten- 
sion of ‘time for payment thereof up- 
on the execution of notes by the cor- 
poration and its president individual- 
ly is a sufficient consideration to sup- 
port the suretyship of the president. 
Bonner Oil Co. v. Gaines, 108 Tex. 
232, 191 SW 552, AnnCas1918C 547 
[aff (Civ. A.) 179 SW 686]. 

{c] Earlier liability of surety on 
smaller note, coupled with extension 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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one,®’ whether the former note was signed by the 
surety®® or not;°® and this rule applies where both 
parties have knowledge of the facts, although the 
surety had been released from the old note by the ac- 
tion of the insolvent principal, and although the 
creditor might have proceeded against the principal 
on the old note before its maturity.” 

[§ 85] c. Failure of Consideration.® 
consideration for the surety’s obligation wholly fails, 
he is not liable thereon;*, and where the surety’s 
obligation is supported by the consideration passing 
to the principal,® a failure of consideration as to 
the principal is likewise a defense to the surety,® 
except where the principal cannot set up such de- 
If there are two sureties by separate in- 
struments, one alone cannot avail himself of all the 
advantages of a partial failure of consideration.® 


fense.* 


[§ 86] 9. Validity of Surety’s 


General. Questions relating to the validity of assent 


given to the principal, is sufficient. 
Jaycox v. Trembly, 42 App. Div. 416, 
59 NYS 245. 

[ad] Under statutory provision (1) 
that an existing legal obligation, 
resting upon the promisor, or a moral 
obligation, originating in some bene- 
fit conferred upon the promisor or 
prejudice suffered by the promisee, is 
a good consideration for a promise 
to a similar extent (See statutory pro- 
visions), (2) where a person is sure- 
ty for another’s debt to a designated 
amount, his subsequent signing of a 


‘note of similar tenor needs no other 


consideration (Frick Co. v. Hoff, 26 S. 
D. 360, 128 NW 495). 

97. Garrigue v. Kellar, 164 Ind. 
676, 74 NE 523, 108 AmSR 324, 69 
LRA 870; Brewster v. Baker, 97 Ind. 
260; Coffin v. Indiana Asbury Univ., 
92 Ind. 337; Towery v. Meeks, 30 SW 
1014, 17 KyL 248; Jaycox v. Trem- 
bly, 42 App. Div. 416, 59 NYS 245; 
Queens County Bank 'v. Leavitt, 10 
NYS 194; Churchill v. Bradley, 58 Vt. 
403, 5 A 189, 56 AmR 563. And see 
cases infra notes 98, 99. 

98. Mich.—Hancock First Nat. 
Bank v. Johnson, 133 Mich. 700, 95 NW 
975, 108 AmSR 468 

Tenn.—Lonas v. Wolfe, 8 Baxt. 179. 

Tex.—Bell v. Boyd, 76 Tex. 133, 13 


SW 232; Boyd v. Bell, 69 Tex. 735, 
7 SW 657. 
Vt.—Churchill v. Bradley, 58 Vt. 


403, 5 A 189, 56 AmR 563. 

W. Va.—Williamson v. 40 
W.Va. 194, 20 SE 917. 

Wis.—Black River Falls First Nat. 
Bank v. Jones, 92 Wis. 36, 65 NW 861. 

99. Stroud v. Thomas, 139 Cal. 274, 
72 P 1008, 96 AmSR 111; Miller v. 
Gardner, 49 Iowa 234; Wheeler v. Slo- 
cumb, 16 Pick. (Mass.) 52; Jaycox 
v. Trembly, 42 App. Div. 416, 59 NYS 
245. 

1. Churchill v. Bradley, 58 Vt. 403, 
5 A 189, 56 AmR 563. 

2. Hannay v. Moody, 31 Tex. Civ. 
A. 88, 71 SW 325. 

{a] hus, where the notes of a 
principal with sureties thereon are 
renewed by new notes, signed by all 
the parties, due ninety days from 
date, and nothing is said by the payee 
as to forbearing suit until the notes 
shall become due, but they are not 


Cline, 


sued on until after their maturity, a’ 


defense by the sureties that there is 
no consideration, as to them, for the 
new notes, is unavailing, since the 
payee by taking the renewal notes 
becomes legally bound not to sue un- 
til they become due, notwithstanding 
under extraordinary circumstances he 
might sue by attachment prior to 
their maturity. Hannay v. Moody, 
31-Tex. Civ. A. 88, 71 SW 327. 

8. As affecting principal’s obliga- 
tion see supra § 19. 

Failure of consideration generally 
see Contracts §§ 242-244. 

4 U. S.--Sowles v. Plattsburg 
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on his part.?® 
Where the 


Assent®—a. In 


First Nat. Bank, 130 Fed. 1009. 

Kan.—Hale v. Aldaffer, 5 Kan, A. 
40, 47 P 320, 52 P 194. 

N. Y.—Tappen v. Van Wagenen, 3 
Johns. 465. . 

Pa.—Dunbar y. Fleisher, 137 Pa. 85, 
20 A 520. 

Tex.—Green v. American Refining 
Properties, (Civ. A.) 22 SW (2d) 343. 

Eng.—Mayhew Vv. Crickett, 2 
Swanst. 185, 36 Reprint 585, 1 Wils. 
Ch. 418, 37 Reprint 178. 

Sask.—Nash-Simington ‘Co; Vv. 
Thomas, [1926] 2 DomLR 462. 

[a] Illustrations.—(1) As a con- 
sideration for the contract of a sure- 
ty usually is that the creditor has 
altered his condition for the worse, 
the surety is not liable if the credi- 
tor does not so alter his condition 
(Sowles v. Plattsburg First Nat. 
Bank, 130 Fed. 1009) (2) or make ad- 
vances (Dunbar vy. Fleisher, 137 Pa. 
85, 20 A 520; Mayhew v. Crickett, 2 
Swanst. 185, 36 Reprint 585, 1 Wils. 
Ch. 418, 37 Reprint 178). (3) Where 
a man promises a creditor to settle 
the account of a debtor incurred aft- 


er a certain date, if the creditor and | 


others compromise their debts be- 
fore that date, the creditor cannot 
claim performance of the promise if, 
owing to his and the other creditors’ 
refusal to compromise, the debtor 
goes into bankruptcy. Nash-Siming- 
ton Co. v. Thomas, (Sask.) [1926] 2 
DomLR 462. 
5. See supra §§ 80-84. 


6. Pascault v. Cochran, 34 Fed. 
358; Hurlburt v. Kephart, 50 Colo. 
3538, 115 P 521; Barbe v. Hansen, 40 


La. Ann. 707, 4S 889; Adams v. Cuny, 
15 La. Ann. 485; Payne v. Devinal, 
19 Miss. 400. And see supra § 19. 

{a] Facts held not failure of con- 
sideration.—(1) As to deposit of mon- 
ey in bank. Hurlburt v. Kephart, 50 
Colo. 353, 115 P 521. (2) Depreciation 
in value of land after purchase, in 
absence of fraud. Pascault v. Coch- 
ran, 34 Fed. 358. (38) Destruction of 
property after lease, in absence of 


reservation in contract. Payne v. 
Devinal, 19 Miss. 400. 

7. See supra § 19. 

8. Joyce vy. Cockrill, 92 Fed. 838, 


35 CCA 138 [afé-i79 U. S.591, 21 Sct 
227, 45 L. ed. 332]. 

9. Cross references: 
Alteration of contract see infra § 122. 
Necessity ‘of assent see supra § 21. 
Validity of assent to guaranty see 

Guaranty §§ 62-66. 

10. See Contracts §§ 245-338; 
cases passim infra §§ 87-108. 

1l. Parol evidence to show mis- 
take in suretyship contract see Evi- 
dence § 1469. 

12. See Contracts §§ 246-271. 

13. Blaney v. Rogers, 174 Mass. 
277, 54 NE 561. 

[a] Identity of obligee.—The sure- 
ty is not bound where, without his 
knowledge and assent, the actual 


and 


[50 C.J.] 51 


to a contract of suretyship are controlled by the 
rules which apply to the validity of assent in case 
of other contracts.?° 
[§ 87] b. Mistake.1* 
surety 1s not bound where there is a mutual mistake 
as to a material fact, without any fault or negligence 
But in the absence of fraud or du- 
ress,'* a surety will not be relieved from liability 
merely because he executed by mistake an instru- 
ment different from the one intended,!®* or because 
of a elerical error, which could not have misled 
him,'® or affected his lability;'7 nor can he avoid 
hability on a bond executed by him under a misap- 
prehension, caused by his own carelessness, as to 
the necessity for the bond.1§ 
he is bound, although he signs the instrument as 
surety without reading it or knowing the contents 
thereof,*® as it is not necessary that a person sign- 
ing as surety shall know the terms of the principal 


Under general rules!? a 


If he is able to read, 


obligee is a different person from 
the one named in the bond. Werlin 
v. Equitable Surety Co., 227 Mass. 
157, 116 NE 484. 

[b] Knowledge of principal’s 
agent not imputed to surety.—In a 
suit on a surety bond running to a 
corporation named, brought by a third 
person as the actual obligee, knowl- 
edge cannot be imputed to the surety 
on evidence that an agent of the prin- 
cipal knew that plaintiff was the ac- 
tual obligee. Werlin v. Equitable 
Surety Co., 227 Mass. 157, 116 NE 484. 

14. See infra §§ 88-108. 

15. Brown v. Brown, 33 SW 830, 17 
KyL 1143; Watson v. Johnson, 13 
KyL 336; Gaines v. Griffith, 13 KyL 
263; Bower v. Jones, 26 S. D. 414, 128 
NW 470; Watkins Medical Co. v. Lee, 
15 Alta. L. 345, 52 DomLR 598, [1920] 
2 WestWkly 493. 

[a] Fact that surety has misun- 
derstood contract he has signed does 
not release him from his contract of 
suretyship. Watkins Medical Co. v. 
Lee, 15 Alta. L. 345, 52 DomLR 598, 
[1920] 2 WestWkly 498. 

[b] Where surety reads contract 
before signing it, he cannot say that 
he thought he was signing an instru- 
ment of another nature. Bower v. 
Jones, 26 S. D. 414, 128 NW 470. 

16. Stiewel v. American Surety 
Co., 70 Ark. 512, 68 SW 1021; Hollen- 
beck-Bush Planing Mill Co. v. Amweg, 
LUT (Cale Loo 0 Pe L484 Seete 
Cyc]; Werlin v. Equitable Surety Co., 
227 Mass. 157, 116 NE 484. 

[a] Illustration.—Where a bond 
was given to secure against loss on 
a bond given for A and B, and a copy 
of the bond attached showed that it 
was executed by A alone by B as his 
attorney in fact, this mistake in the 
recital did not relieve the sureties. 
Stiewel v. American Surety Co., 70 
Ark. 512, 68 SW 1021. 

[b] Not clerical error.—In a suit 
on a surety bond running to a cor- 
poration by name, brought by plain- 
tiff as the actual obligee, the insertion 
in the bond of the name and descrip- 
tion of the corporation cannot be re- 
garded as a clerical error. Werlin v. 
Equitable Surety Co., 227 Mass. 157, 
116 NBD 484. 

17. Bassett v. O’Neil Coal, etc., Co., 
140 Ky. 346, 131 SW 25. 

[a] Mistake in designating payee 
of note does not relieve a surety, if 
the note was indorsed to the person 
intended. Bassett v. O’Neil Coal, etc., 
Co., 140 Ky. 346, 131 SW 25. 

18. Brooks v. Whitmore, 142 Mass. 
399, 8 NE 117. 

{a] Thus, where a bond is given 
under the mistaken impression that 
a former bond was no longer in force, 
both bonds are valid. Brooks vy. 
Whitmore, 142 Mass. 399, 8 NE 117. 

19. Winterset First Nat. Bank v. 
Phillips, 203 Iowa 372, 212 NW 678; 
Holmes Bank vy. Thompson, 192 Iowa 


b2 [50 C.J.) 


agreement.?° 
Equitable relief.?1 


is answerable at law.?? 


[§ 88] c. Fraud?4—(1) In General. 
rules as to the essentials and effect of fraud?® apply 
A contract of surety- 
ship imports entire good faith and confidence be- 
tween the parties in regard to the whole transac- 
tion;?7 and therefore, where a surety is induced to 
enter into the suretyship contract by fraud or fraud- 
ulent representations or concealments** on the part 
of the creditor or obligee, or of the principal obligor 


to contracts of suretyship.?°® 


1032, 185 NW 986; Self Motor Co. v. 
Crowell First State Bank, (Tex. Civ. 
A.) 226 SW 428. 
20. Winterset First Nat. Bank v. 
Phillips, 203 Iowa 372, 212 NW 678. 
21. Cancellation of instrument see 
ee eguacion of Instruments §§ 17- 


Relief against mistake generally see 
Equity §§ 62-69. 

22. Brooks v. Brooke, 12 Gill & J. 
(Md.) 306, 38 AmD 310; Stevens v. 
Pendleton, 105 Mich. 519, 63 NW 655, 
94 Mich. 405, 53 NW 1108, 85 Mich. 
137, 48 NW 478, 83 Mich. 342, 47 NW 
1097. And see generally Reforma- 
tion of Instruments [34 Cyc 908 et 
seq]. 

[a] Tllustration.—Where a lessor 
shows that the original written agree- 
ment provided for the payment of 
rent on the first instead of the last 
day of the quarter, as stated in the 
lease, and that he never agreed to 
any change from the original agree- 
ment, and that the lease has been re- 
formed as to the lessee, he is entitled 
to a verdict against the surety. Ste- 
vens v. Pendleton, 105 Mich. 519, 63 
NW 655, 94 Mich. 405, 53 NW 1108, 
85 Mich. 137, 48 NW 478, 83 Mich. 
342,,47 NW 1097. 

Reformation of instrument see 
Reformation of Instruments [34 Cyc 
908 et seq]. 

23. Ratcliffe v. Graves, 1 Vern. Ch. 
196, 23 Reprint 409. 

24. Cross references: 
Fraud generally see Fraud 26 C,. J. 

p 1050. 

Fraud affecting principal’s obligation 

see supra § 13. 

Fraud of creditor’s agent see infra § 


105. 

See Bonds §§ 36, 37; Contracts 
§§ 279-309. 

26. See cases infra notes 27-37. 

27. Ala.—White v. Life Assoc. of 
America, 63 Ala. 419, 35 AmR 45. 

Iowa.—Monroe Bank vy. Anderson 
Bros. Min., etc., Co., 65 Iowa 692, 22 
NW 929. 

Ky.—Cheatham vy. Terrell, 198 Ky 
687, 249 SW 1018; Gano v. Farmers’ 
Bank, 103 Ky. 508, 45 SW 519, 20 KyL 
L97, oe AmSR 596 

N. M.—Putney Vv. pouads, 16 N. M. 
400, 120 P 720. 

Tenn.—Bradley y. 'Kesee, 5 Coldw. 
223, 94 AmD 246; s ORM SOR v. Ivey, 4 
Coldw. 608, 94 AmD 

Va ‘ete., (Orns 
Union Trust, etc., Corp., 110 Va. 286, 
67 SE 182, 135 AmSR 937. 

Wash.—Carpenter Lumber Co. v. 
Hugill, 149 Wash. 45, 270 P 94. 


Sask.—Churchbridge v. London 
Guarantee, etc., Co., Ltd., 19 Sask. L. 
450, 01925] 3 DomUR 341,'[1925] 2 


WestWkly 334. 

But see Whitcomb v. Shultz, 223 
Fed. 268, 275, 138 CCA 510 [certiorari 
den 238 U.S. 632, 35 SCt 937, 59 L. ed. 
1498] (where the court said: “A con- 
tract of suretyship is not one requir- 
ing uberrima fides on the part of the 
creditor in the sense in which that ex- 
pression is used in 


marine and fire insurance’’); Davies 


Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


If the contract cannot be en- 
forced against a surety according to its obvious in- 
tent, a court of equity may reform it;?? but the 
surety cannot be charged in equity further than he 


contracts of. 
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or a third person, with the obligee’s knowledge or 


participation,?® as to some fact or circumstance ma- 
terially affecting the surety’s liability, such fraud 
operates to release the surety from liability on his 
undertaking,®® unless, under the circumstances, the 


surety is negligent in relying on the representations 


General 


er its value.?° 


v. London, ete., Mar. Ins. Co., 8 Ch. 
D. 469 (contract not uberrime fidei). 

“The law imposes on the creditor 
the duty of dealing with the surety at 
every step of the transaction with 
the’ utmost good faith.” Monroe 
Bank v. Anderson Bros. Min., etc., Co., 
65 Iowa 692, 700, 22 NW 929 [quot 
Lingenfelter v. Bowman, 156 Iowa 
649, 653, 137 NW 946]. 

28. Concealment generally see in- 
fra §§ 93-101. 


29. See infra §§ 102-104. 

30. U. S— Griswold v. Hazard, 141 
Ws ISJ6260, a S@r 9725035, I ede. 68s 
Magee v. ‘Manhattan Te Ins: Co. 92 We 


S. 93, 23 sed. 169.9" 
ity, etc.; Co. v/ Duke, 293 Fed. 661; 
Whitcomb v. Shultz, 223 Fed. 268, 
138 CCA 510 [certiorari den 238 U. S. 
632, 185 ISCt 937, 59st. ed. 249875 Bell 
v. Nimmo, 3 F. Cas. No. 1,258, 5 Mc- 
Lean 109. 

Ark.—Fenter v. Obaugh, 17 Ark. 71. 

D. C.—Southern Surety Co. v. Bag- 
lin. 87 App. 16. 

Ill.—A#tna Acc., ete., Co. v. Alexan- 
der Lumber Co., 215 Ill, A. 555 [rev 
on other grounds 296 Ill. 500, 129 NE 
871]. 

Iowa.—Corn Belt Sav. Bank vy. Kriz, 
219 NW 502, 506 [cit Cyc]; Sherman 
v. Smith, 185 Iowa 654, 169 NW 216; 
Barnes v.. Century Sav. Bank, 149 
Iowa 367, 128 NW 541; Benton Coun- 
ty Sav. Bank v. Boddicker, 105 Iowa 
Bae 75 NW 632, 67 AmSR 310, 45 LRA 
321 


Ky.—People’s State Bank v. Hill, 


Maryland Fidel- 


210 Ky. 222, 228, 275 SW 694 [quot 
Cyc]; Cheatham’ vy. Terrell, 198 Ky. 
687, 249 SW 1018. 


Minn.—W. A. Thomas Co. v. Na- 
one Benne Ly Co., 142 Minn, 460, 172 
NW 

Mo. oe Milan Bank v. Richmond, 235 
Mo. 5382, 139 SW 352. 

N. H.—Watriss v. Pierce, 32 N. H. 
5602 Hoitt v.. Holcomb, 230N.. By 535: 

N. M.—Putney v. Schmidt, 16 N. 
M. 400, 120 P 720. 

N. C.—Boyd v. King, 57 N.C. 152; 
Graham vy. Little, 56 N. C. 152. 

N. D.—McIntosh v. Dakota Trust 
Go:, 52 IN. Ds 752, 204 NW 818, 

Oh.—State Sav., etc., Co. v. Grady, 
20° Oh. Av 385;, 153) iNE) 23:8. 

1ee i County v. 
67 Pa. 386, 5 AmR 441; 


Copley, 
Hall v. Tobin, 


R. I.—Atlas Bank vy. Brownell, 9 
Rei 68) liam R23 iL. 

S. D.—-Rathgaber v. Horton, 52 S. 
D. 486, 218 NW 148. 

Tenn.—Bradley v. Kesee, 5 Coldw. 
223, 94 AmD 246; Johnson y. Ivey, 4 
Coldw. 608, 94 AmD 206. 

Tex.—Trammell v. Swan, 25 Tex. 
473; Southwestern Surety Ins. Co. v. 
Hico Oil Mill, (Civ. A.) 203 SW 137 
{aff (Commn, A.) 229 SW 779]. 


-10 Pa. Co. 105 


Va.—Atlantie Trust, ete. Co. v. 
Union Trust, etc., Corp., 110’ Va. 286, 
67 SE 182, 135 AmSR 937; Guaran- 


tee Co. of North America v. Lynch- 
purg First Nat. Bank, 95 Va. 480, 28 
SE 909; Brown vy. Rice, 76 Va. 629. 
W. Va.—Warren v. Branch, 15 W. 
\ eer ake 
Eng.—Davies v. London, etc., Mar. 


and in failing to make inquiries.** 
titles the surety to rescind the contract,?? and to 
| have it canceled so far as he is concerned;*? and 
‘to withdraw the security deposited with the ecred- 
itor,** or, if the same has been converted, to recov- 


Such fraud en- 


Fraud on or by cosurety. A surety cannot take 
advantage of fraud practiced on a cosurety;°® nor 
can he rely upon representations made to him by 


Ins. Co., 8 Ch. D. 469; Cooper v. Joel, 
1 De G. F. & J. 240, 62 EngCh 184, 45 
opens 850; Allan v. Inman, 7 Jur. 


Ont. Rati gece be 


6 v. Stunden, 1 
nt 

[a] Slightest fraud (1) by the 
creditor inducing the sureties to 


make the contract annuls the surety- 
ship contract. Magee v. Manhattan 
LL, Ins! Co.,.92°U.S193,-23 1. ed. 699% 
Putney v. Schmidt, 16 N. M. 400, 120 
P 720. (2) “Very little said which 
ought not to have been said, and very 
little not said which [from the 
course of the negotiations] ought to 
have been said, would be sufficient to 
prevent the contract being valid.” 
Davies v. London, etc., Mar. Ins. Co., 
8 Ch. D. 469, 475. To same effect 
New York Store Mercantile Co. v. 


Gorham, 178 Ky. 535, 199 SW 64, 65 
[eit Cyc]. 
31. Rutland v. eons 32 Ga. A. 


662, 124 SE 355. 

[a] Ilustration.—Where the sure- 
ty on a note, given to the vice presi- 
dent of a corporation by the president 
for stock, relies solely on the state- 
ments of the payee as to the finan- 
cial condition of the corporation, and 
makes no inquiry of the maker, the 
president of the corporation, he is 
guilty of such negligence as precludes 
him from asserting that he was 
fraudulently induced to enter into 
the contract, even though the maker 
had no actual knowledge on the sub- 


ject. Rutland v. Parham, 32 Ga. A. 
662, 124 SH 355. 

32. Rathgaber v. Horton, 52 S. D. 
436, 218 NW 148. 


[a] Sufficiency.—Where a _ surety 
demands to be released on discover- 
ing alleged fraud inducing his sign- 
ing of a note, his rescission is com- 
plete as he has no consideration to 
return, Rathgaber v. Horton, 52 S. 
D. 436, 218 NW 148. 

Rescission of contract for fraud 
generally see Contracts §§ 652, 653. 

33. American Surety Co. v. Ameri- 
can Mills Co., 273 Fed. 67 [aff 262 
Fed. 691, and certiorari granted 257 
OBES 626, 42 SCt 49, 66 L. ed. 404, 
aff 260 U. S. 360, 43 sct 149, 67 L. ed. 
306]; Miles v. Rankin, 6 7. B. Mon. 
(Ky.) 78; Allan v. Houlden, 6 Beav. 
148, 49 Reprint 782; Blest v. Brown, 
3 Giffard 450, 66 Reprint 486 [aff 4 
De G. F. & J. 367, 65 EngCh 284, 45 
Reprint 1225]. 

[a] Necessary parties to suit.— 
(1) The principal (Miles v. Rankin, 
6 "T. B. Mon. (ity.):. (3) (2)" ana? eo= 
sureties, if any (Allan v. Houlden, 6 
Beav. 148, 49 Reprint 782). 

Cancellation of instruments for 
fraud generally see Cancellation of 
Instruments §§ 24-34. 

34. Wile v. Wright, 32 Iowa 451. 

35. Wile v. Wright, supra. 

36. Sulphur Deposit Bank v. Peak, 
110 Ky. 579, 62 SW 268, 23 Kyi 19; 
96 AmSR 466; Franklin Bank vy. 
Stevens, 39 Me: 532. 

{a] Thus, a surety cannot ‘object 
that a subsequent surety was in- 
duced, by fraud, to execute the in- 
strument. Franklin Bank v. Stevens, 


- 


§§ 88-90] 


a cosurety, so as to avoid liability as against the 
obligee who is innocent of any fraud or misrepre- 


Sear ation: 37 


[§ 89] (2) As Affected by Status of Principal. 
A surety who is induced to enter into a transaction 
by fraud may take advantage of the fraud irrespec- 
tive of its effect upon the principal,?® and he may 
be released from the obligation, although it may be 
binding on the prinecipal.?® He may rescind the con- 
tract, ‘although the principal may not elect to re- 


ecad his contract.*°® 


Fraud against principal. But a surety cannot be 
discharged on the ground of fraudulent representa- 
tions made to his principal, *1 unless the principal is 
entitled to be discharged therefor.*” 

[§ 90] (8) Acts or Representations Constituting 
In accordance with gen- 


Fraud—(a) In General. 


39 Me. 532. 

37. Beate v. Merchants Bank, 11 
Canses 1646. 

38. Rathgaber v. Horton, 52 S. D. 
436, 218 NW 148. 

39. Evans v. Keeland, 9 Ala. 42; 
Sherman v. Smith, 185 Iowa 654, 169 
NW 216; People’s State Bank vy. Hill, 
eee Ky. 222, 228, 275 SW 694 [quot 

ye 

taj Tllustration.—Sureties on 
notes given for corporate stock is- 
sued illegally therefor could defend 
on account of fraud by misrepresen- 
tations, even if the principal, maker 
of the notes, could not, the claim that 
signing by sureties was obtained by 
fraudulent representations being a 
complete defense, although none 
were made to the principal. Sher- 
man v. Smith, 185 Iowa 654, 169 NW 


216 
Rathgaber v. Horton, 52 S. D. 
436, 218 NW 148. 

41. Bryant v. Crosby, 36 Me. 562, 
58 AmD 767. 

{a] Surety is not discharged by 
false representations made to his 
principal innocently, and without 
knowledge of their falsity. Bryant 
v. Crosby, 36 Me. 562, 58 AmD 767. 

Fraud affecting principal’s obliga- 
tion generally see supra § 13. 

42. Whitcomb v. Shultz, 223 Fed. 
DES, 138 "CCA 510 [certiorari den 238 
Reo wOo2 oS CLI9el, Do ia ed. L498); 
he ene Vv. Crosby, 36 Me. 562, 58 AmD 


otal Fact that contract has been 
obtained by material fraudulent rep- 
resentations justifies a surety’s re- 
lease from his guaranty of the per- 
formance of the contract by a party 
thereto. Whitcomb v. Shultz, 223 
Fed. 268, 138 CCA 510 [certiorari den 


DCE Slo woOL SOL Voteoo day ed. 
1498]. 

43. See Contracts §§ 280-302 

44. See supra § 88 

45. See cases supra note 30. 

46. Ky.—Peonle’s State Bank v. 
Hill, 210. Ky.: 222, 228, 275 SW 694 
[quot Cye]; New York Store Mercan- 
tile (Co; Ww. Gorhamy, 178 Ky. 535, 199 


SW 64, 65 [cit Cyc]. 

Minn.—Powers Dry-Goods Co. v. 
Harlin, 68 Minn. 198, 71 NW 16, 64 
AmSR 460. 

S. D.—Rathgaber v. Horton, 52 S. 
D. 436, 218 NW 148. 

Va.—Atlantic Trust, etc., Co. v. Un- 
ion Trust, ete., Corp., 110 Va. 286, 67 
Sh de2; 4135 AmSR.993'7. 

W. Va.—Warren v. Branch, 15 W. 
Va. 21. 

Eng.—Pidcock v. Bishop, 3 B. & C. 
605, 10 ECL 276, 107 Reprint 357; 
Stone v. Compton, 5 Bing. N. Cas. 142, 
35 ECL 85, 132 Reprint 1059. 

Compare Learned v. Ryder, 5 Lans. 
(N. Y.) 539, 61 Barb. 552 (when one 
who agreed to become a surety on a 
lease for one year was, upon a false 
representation that the lease was as 
represented, 
for two years, it was held immaterial 
whether he would have been a surety 
for two years or not). ‘ 

‘{a] Allaying fears of one signing 


(‘Oh Cir. Ct. N.S: 


induced to sign a lease: 
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eral rules** fraud sufficient to entitle a surety to 
avoid his obligation** may consist of any false rep- 


resentation Aa a material fact, made with knowledge 


of its falsity and with intent that it shall be acted 
on by the surety,*° and except for which the rela- 
tion might not have been entered into.*% 
is a material misrepresentation of fact to the sure- 
ty, the suretyship contract is invalid, even though 
the misrepresentation is honestly made,** and even 
though the creditor, at the time of making the rep- 


If there 


resentation, has no knowledge of its falsity;4% and 


although the surety had knowledge of facts which 
might have put him on inquiry.*® 
ficient to release the surety®® cannot be based 


But fraud suf- 


upon a representation which is immaterial,®! is not 


note for horses as surety by know- 
ingly making false statements re- 
garding horses, inducing him to make 
the deal, is fraud on the surety. 
Rathgaber v. Horton, 52 S. D. 436, 
218 NW 148. 

47. Mass.—Blaney v. Rogers, 174 
Mass. 277, 54 NE 561. 

Minn.—W. A. Thomas Co. v. Na- 
tional Surety Co., 142 Minn. 460, 172 
NW 697. 

Oh.—-Isaac Harter Co. v. Pearson, 5 
304, 26 Oh. Cir. Ct. 
601. 

Tex.—Southwestern Surety Ins. Co. 
v. Hico Oil Mill, (Civ. A.) 208 SW 137 
[aff (Commn. A.) 229 SW 779]. 

W. Va.—Warren v. Ranch, 15 W. 
Ware2i. 

Ont.—Toronto Brewing, etc., Co. v. 
Hevey, 13 Ont. 64. 

48. Milan Bank v. Richmond, 235 
Mo. 532, 139 SW 352. 

EKnowledge of creditor of fraud or 
concealment see infra §§ 102-104. 

49. Randolph State Bank v. Os- 
born, (lowa) 223 NW 493; Barnes v. 
Century Sav. Bank, 149 Iowa, 367, 128 
NW 541; Milan Bank Vv. Richmond, 
235 Mo. 532, 139 SW 352. 

[a] Reason for rule.—‘“A man to 
whom a particular and distinct repre- 
sentation has been made is entitled to 
rely on the representation and need 
not make further inquiry, although 
there are circumstances in the case 
from which an inference inconsistent 
with the representation might be 
drawn.” Kerr Fraud p 80 [quot 
Milan Bank v. Richmond, 235 Mo. 532, 
5435139 SW) SoZ. 

[b] TIllustration.—The payee of a 
renewal note cannot claim that the 
sureties should not have believed its 
statement regarding the amount re- 
maining from a sale of the mak- 
er’s house to be applied on the orig- 
inal. Randolph State Bank v. Osborn, 
(lowa) 223 NW 493. 

[c] Right to rely on representa- 
tion.—A surety on negotiable notes is 
not prevented from relying on fraud- 
ulent misrepresentations by the cred- 
itor as to the extent ‘of the debtor’s 
indebtedness as a discharge of the 
suretyship. obligation, by the fact 
that some of the maker’s debts were 
usurious or without consideration, in 
the absence of a further showing that 
such debts, represented by notes, 
were void, the maker being the only 
person who could plead usury to 
avoid the notes, and neither usury 
nor want of consideration being a de- 
fense to them in the hands of a bona 
fide holder. Barnes v. Century Sav. 
Bank, 149 Iowa 367, 128 NW 541. 

50. See supra § 88. 

51. U. S.—Whitcomb v. Shultz, 
223 Fed. 268, 138 CCA 510 [certiorari 
den 238 U. S. 63:2; Sor Set 937," 597 Lt 


ed. 1498]. 
Deposit Bank v. 
Peak, 110 Ky, 579, 62 SW 268, 23 KyL 
19, 96 AmSR 466. 
Or.—State v. Cornwall, 102 Or. 220, 
201 P 1072. 
Tex.—Wellington First Nat. Bank 
v. Hix, (Civ. A.) 164 SW 1035. 


justifiably relied on,°? is a mere matter of opin- 


Wis.—Brillion Lumber Co. v. Barn- 
ard, 131 Wis. 284, 111 NW 483. 

Eng.—Russell vy. Trickett, A138 NOP ath 
Rev. N. S. 280. 

Ont.—London West v. London 
Guarantee, ete., Co., 26 Ont. 520. 

[a] Illustrations.—(1) The fact 
that the debt was represented as long 
past due, when in fact it was not yet 
due, will not affect the surety’s liabil- 
ity, for he could, by his own act, bind 
himself as surety for a debt not due, 
as well as for one already payable. 
Rohrman v. Bonser, 157 Ky. 397, 163 
SW 193. (2) A surety is liable on a 
note covering a past indebtedness of 
the principal, notwithstanding the 
principal’s representations to the 
surety that it was indemnity only for 
possible future losses. Wellington 
First Nat. Bank v. Hix, (Tex. Civ. A.) 
164 SW 1035. (3) Where a deed re- 


‘cites that a specification for work to 


be performed under contract has been 
signed by five members of the local 
board as required by a local act, the 
sureties are bound, although it never 
thas been signed, if it has been acted 
upon. Russell va inickett, a3 a 
Rep. N. S. 280. (4) A statement that 
a note is a renewal note, whereas it 
is for an overdraft, is an immaterial 
representation. Sulphur Deposit 
Bank v. Peak, 110 Ky. 579, 62 SW 268, 
23 KyL 19, 96 AmSR 466. 

{[b] As to obligee.—Alleged mis- 
representations to the surety on the 
bond of a subcontractor that E C, the 
obligee in the bond, was one S C, who 
was in fact the father of the obligee, 
are immaterial, where the obligee 
complied with his part of the agree- 
ment. State v. Cornwall, 102 Or. 220, 
20k PPO Tee: 

52. Middlesex County v. Peters, 9 
WU UCacCiPes “COnt.) «205% Iranguals ‘ve 
Gagnon, (Que.) 26 RevLegNS 56. 

[a] Thus, he who becomes surety, 
jointly and severally for a debtor in 
a hypothecary loan, cannot plead that 
he was misled by the borrower, his 
codebtor, as to his financial position 
and as to the value of the hypothe- 
cary security offered, if he was well 
acquainted with the immovable and 
knew that a prior loan upon it had 
been refused. Tranquil v. Gagnon, 
(Que.) 26 RevLegNS 56. 

[b] Reports and statements.—(1) 
Reports on the condition of a bank, 
not made for the benefit of prospec- 
tive sureties for its officers, cannot 
constitute false representations. 
Lieberman v. Wilmington First Nat. 
Bank, 18 Del. 416, 8 Del. Ch. 519, 45 
A 901, 82 AmSR 414, 48 LRA 514 [aff 
8 Del. Ch. 229, 40 A 382]; Mathis v. 
Morgan, 72 Ga. 517, 53 AmR 847; 
Ashuelot Sav. Bank v. Albee, 63 N. 
H.-152, 56 AmR 501. (2) Nor is’ a 
published statement of an _ officer’s 
account (Bower v. Washington Coun- 
ty, 25 Pa. 69), although erroneous, 
or (3) of an auditor’s report (Simcoe 
County v. Burton, 25 Ont. A. 478) an 
implied representation on which sub- 
sequent sureties for such officer are 
justified in relying. 

[c] Governor being empowered to 
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ion,’? or is a statement of the legal effect. of his con- 
It is not material that the surety, 
ing inquiry of the creditor or obligee, said that a 
reply would be held strictly private and confiden- 
tial, and as not making the creditor or obligee in any 


erate wie 


way responsible.®°® 
Signing without reading. 


instrument.°7 


contract ; 

Application of rules. 
the surety falsely to tell him that 
quested him to become such,®® or 


select “a solvent bank” as a state de- 
positary, a surety on a bond given by 
a bank so selected cannot escape lia- 
bility on the ground that the gov- 
ernor, by his selection, falsely repre- 
sented that the bank was solvent. 
sprue v. Morgan, 72 Ga. 517, 53 AmR 
53. Evans v. Keeland, 9 Ala. 42; 
Weitz v. U. S. Fidelity, etc., Co., 206 
Iowa 1025, 219 NW 411; Robinson v. 
Larson, 112 Iowa 173, 838 NW _ 900; 
Brillion Lumber Co. v. Barnard, 131 
Wis. 284, 111 NW 4838. 

[a] Mere estimate of the cost of 
erecting a structure is not a false 
representation. Weitz v. U. S. Fidel- 
iy etc., Co., 206 Iowa 1025, 219 NW 

54. Tolerton, etc., Co. v. Roberts, 
115 Iowa 474, 88 NW 966; McMinn v. 
Patton, 92 N. C. 371; Burk v. Galves- 
ton CESS Tex. 267, 13 SW 455. 


55. Ui ave American Bonding, 
etc.. Co., 89 Fed. 921 [aff 89 Fed. 925]. 
56. Cal. —Metropolitan Loan As- 


soc. v. Esche, 75 Cal. 513, 17 P 675. 
Conn.—Jacobs v. Curtiss, 67 Conn. 
497, 35 A 501. 
Mont.—McCormick v. Hubbell, 4 
Mont. 87, 5 P 314. 
N. Y.-—Jaycox v. Trembly, 42 App. 
pee 416, 59 ite 245. 


398, “6 A 746. 

Tex.—Milliken v. Callahan County, 
69 Tex. 205, 6 SW 681. 

57. Lange Medical Co. v. Johnson, 
131 Ark. 15, 197 SW 1168; Engstad v. 
Syverson. 72 Minn. 188, 75 NW 125. 


58. Ellis v. McCormick, 1 Hilt. (N. 
Ney alee 
59. Hall v. Clopton, 56 Miss. 555: 


238, 61 NW 
33 


Gist v. Feitz, 43 Nebr. 
621; Meek v. Frantz, 171 Pa. 632 
A 413 

[a] " Extension desired.—A surety 
is not liable on a note to sign which 
he was entrapped by a false state- 
ment by the payee that the priicipal 
desired an extension. Hall v. Clop- 
ton. 56 Miss. 555. 


60. U. S.—Johnson Farm Loan Co. 
v. McManigal, 288 Fed. 185; U. S. 
v. American Bonding, etce., Co., 89 
Fed. 921 [aff 89 Fed. 925]. 

Conn.—Doughty Vir Savage, 28 
Conn. 146. 

Iowa.—Barnes v. Century Sav. 


Bank, 149 Iowa 367, 128 NW 541: Me- 
lick v. Tama City First Nat. Bank, 
52 Iowa 94, 2 NW 1021. 

Oh.—Isaac Harter Co. v. Pearson, 
5 Ss Cir. .Ct..N- S: 304,26 Oh:Cir, Ct. 
60 

Eng.—Blest v. Brown, 3 Giffard 
450, 66 Reprint 486 [aff 4 De G. FE. & 
ae 367, 65 EngCh 284, 45 Reprint 
1225]. 

[a] Illustrations.—(1) A _ repre- 
sentation by plaintiff to defendant, to 
induce defendant to sign a note as 
surety, thet the principal did’ not owe 
plaintiff any money, except on the 


Where the surety is 
able to read and write, and no trick or artifice is 
used, he is liable, where he signs the contract with- 
out reading it, although he is under a misapprehen- 
sion as to its terms;°® or although a misrepresenta- 
tion has been made as to the nature or scope of the 
But the fact that a surety is illit- 
erate and that the contract was not read to him does 
not raise a presumption against the validity of the 
but fraud must be alleged and proved.*® 
It is regarded as a fraud on 
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on mak- 


to him.*8 


the principal re- 
to make a false | from liability.7° 
note, is material, and, if false, dis- 
charges the surety. Johnson Farm 
Loan Co. v. McManigal, 288 Fed. 185. 
(2) Wherea surety, is induced to sign 
notes by the payee’s fraudulent mis- 
representations that the debtor is 
only indebted to him ina certain sum, 
the surety is relieved from his obli- 
gation, although the maker is in fact 
insolvent when he signs the notes as 
surety, so that he is not in fact in- 
jured by the creditor’s misrepresen- 
tations, the question of damage in 
such case being immaterial. Barnes 
v. Century Sav. Bank, 149 Iowa 367, 
128 NW 541. 

Concealment as to principal’s in- 
debtedness see infra § 99. 

61. Drabek v. Soe Lodge B. S. 
BHC 24 Ilia. 8a5 S. Fidelity, etc., 
Co. Vv. Virginia Ceca Club, 129 Va. 
306, 105 SE 686 

Conceaiment of prior defaults see 
infra §§ 100, 101. 

62. Woolley v. Louisville Banking 
Co., 81 Ky. 527; Galbraith v. Town- 
send, 1 Tex. Civ. A. 447, 20 SW 943. 

63. Stanford First ‘Nat. Bank v. 
perrinaly, 92 Ky. 650, 18 SW 940, 14 
KyL 68 

64. Bquitable Surety Co. v. Mud- 
dy Bottom Swamp Land Dist. No. 1, 
231 Fed. 38, 145 CCA 221; Pittsburgh 
Plate Glass Co. v. Maryland Fidelity, 
etc., Co.. 193 N. C. 769, 188 SE 148. 

{a] Illustrations.—(1) A _ surety 
on a contractor’s bond will be dis- 
charged where, through collusion be- 
tween the contractor and plaintiff, 
the contract recites a greater consid- 
eration than is actually to be paid 
and that enhances the risk. Equita- 
ble Surety Co. v. Muddy Bottom 
Swamp Land Dist. No. 1, 231 Fed. 33, 
145 CCA 221. (2) False representa- 
tions of a building contractor and the 
owner’s agent employing him, that 
the contractor was to receive a stated 
sum in cash, constitute at most a 
fraud in the treaty authorizing avoid- 
ance of the contractor’s bond. Pitts- 
burgh Plate Glass Co. v. Maryland 
Fidelity): ete., Co.;/ 1938 N.C. 769," 138 
SE 143. 

65. Fishburn v. Jones, 37 Ind. 119. 

66. Clopton v. Elkin, 49 Miss. 95; 
Weed v. Bentley, 6 Hill (N. Y.) 56. 

67. Ham v. Greve, 34 Ind. 18; Ha- 
worth v. Crosby, 120 Iowa 612, 94 NW 
1098; Crossley v. Stanley, 112 Iowa 
24, 83 NW 806, 84 AmSR 321; Peo- 
ple’s State Bank v. Hill, 210 Ky. 222, 
275 SW 694; Campbell v. Johnson, 41 
Oh. St. 588. 

[a] Illustration.—Surety on a note 
is released from liability thereon by 
representations of the payee’s cashier 
that money borrowed would be used 
to purchase additional supplies for a 
butter company when he knew that 
the money being borrowed would not 
be used for that purpose, but would 
be applied to the butter company’s 


[§ 90 


representation as to the principal’s indebtedness ;°° 
or that. he is not a defaulter;** or that the creditor 
holds collateral of the principal;*? or as to the time 
of the maturity of the liabilities of the principal ;°* 
or as to the consideration to be paid for the prin- 
cipal contract.*+ 
to the amount of the liabilities of the principal for 
which the surety is rendering himself liable, his con- 
tract is voidable,®® at least as to the excess over 
the amount stated to him.®§ 
not bound if he is deceived as to the application to 
be made of the proceeds of the instrument signed 
by him,*? or as to the value of security conveyed 
Fraudulent representations as to the con- 
tents of the contract signed by a surety will con- 
stitute a defense to him.*? 
note for the purchase of property, any fraudulent 
misstatement in regard to such property frees him 


If a misrepresentation is made as 


Likewise a surety is 


If the surety signs a 


A surety cannot claim that he is 


overdraft to the payee, such misrep- 
resentations being a material fact. 
People’s State Bank v. Hill, 210 Ky. 
222, 275 SW 694. 

{b] Worthless debt.—In an action 
on the bond of an administrator by 
the widow, who was the sole dis- 
tributee of the estate of her husband, 
it is a good defense to a surety that 
the administrator was insolvent at 
the time of his appointment, and has 
remained so, that the estate consist- 
ed solely of a note due from the ad- 
ministrator, that there were not any 
debts due from the estate, and that 
he was induced to become surety by 
the fraud of the widow and the ad- 
ministrator in order to make him 


liable for the worthless debt. Camp- 
bell v. Johnson, 41 Oh. St. 588. 
68. Riniker v. Newkirk, (Iowa) 


179 NW 825. 

fa] As to encumbrances.—W here 
parties to an exchange of land rep- 
resented to the surety on a note giv- 
en to them for a difference in price 
that lands conveyed to him as securi- 
ty were subject only to mortgages of 
twenty-three thousand dollars, when 
there were two other mortgages of 
nearly five thousand dollars which 
were valid encumbrances, it was im- 
material that such two mortgages 
were commission mortgages. Riniker 
v. Newkirk,~ (lowa) 179 NW 825. 

69. Folmar v. Siler, 132 Ala. 297, 
31S 719; Haldeman v. German Securi- 
ty eae 44 SW 3838, 19 KyL 1691; 
Deering v. Shumpik, 67 Minn. 348, 69 
NW 1088. 

{a] Renewal contract.—(i) Where 
a note revited that stock was pledged 
to secure the note ‘and all other in- 
debtedness owing by us,” and a re- 
newal note was changed by the payee 
so as to read, “owing by us, or ei- 
ther of us,” the change not being no- 
ticed by the signers, it was a fraud 
on the signer to whom the stock be- 
longed, and the stock could not be 
held to secure a debt of the other 
maker. Haldeman v. German Securi- 
ty Bank, 44 SW 383, 19 KyL 1691. 
(2) A surety, who cannot read or 
write, is not bound where the payee 
and a cosurety induce him to sign by 
mark a renewal note as a principal 
debtor, while the cosurety signs as 
sur ety merely. Hamilton v. Williams, 
88 SW 851, 18 KyL 919. 

70. Satterfield v. Spier, 114 Ga. 
127, 39 SE 930; Staiford First Nat. 
Bank v. Mattingly, 92 Ky. 650, 18 
not bound: (1) 


SW 940, 14 KyL 68. 

[a] Surety is 
Where there is a misstatement as to 
the shape and quality of land pur- 
chased, by which his risk is greater 
than he intended. Satterfield v. Spier, 
114 Ga. 127, 39 SH 930. . (2) Where 
he was infor med that a flouring mill 
has earned a net profit of a certain 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not liable because he was told that his signature 
was required as a matter of form,*! and that he did 
not incur any risk,*? or that his liability would be 
temporary only,** or merely nominal.74 

Creditor’s Intention. 
A mere statement or representation, of a promis- 
sory nature, by the creditor as to his intention, to 
induce a surety to sign, will not affect the liability 
A promise by the ereditor to sell 
the principal more goods,’* or to loan the principal 
more money,‘’ or to take collateral security from 
the principal,’ if broken, gives the surety, at most, 
but a right of action for the breach.7® 
ise be for the performance of an illegal act, the sure- 


[§ 91] (b) Statement of 


of the latter.7® 


ty cannot be defrauded by it.®° 


[§ 92] (c) Statement Substantially True. 
statement of the obligee or creditor is substantially, 


amount during the month previous | 


to its sale, whereas it had been op- 
erated at a loss. Stanford First Nat. 
Bank v. Mattingly, 92 Ky. 650, 18 SW 
940, 14 KyL 68. 

71. Shropshire v. Kennedy, 84 Ind. 
111; Robinson vy. Larson, 112 Iowa 
173, 88 NW 900; Smyley v. Head, 31 
8S. C. L. 590, 45 AmD 750; Oregon 


Nat. Bank v. Gardner, 13 Wash. 154, 
42 P 545. 
72. In re Mayo, 16 F. Cas. No. 9,- 


353a, 4 Hughes 384 [aff 16 F. Cas. 
No. 9,353, 4 Hughes 382]; Lieberman 
v. Wilmington First Nat. Bank, 18 


Del. 416,-8 Del. Ch. 519, 45 A 901, 
82 AmSR 414, 48 LRA 514; New Or- 
leans v. Blache, 6 La. 500; Ford v. 


Miles, 6 Mart. N. S. (La.) 377; Han- 
cock First Nat. Bank v. Johnson, 133 
Mich. 700, 95 NW 975, 103 AmSR 468. 


mae Brown v. Davenport, 76 Ga. 
74. Oregon Nat. Bank v. Gardner, 


13 Wash. 154, 42 P 545. 

75. Rose City Bottling Works v. 
Godchaux Sugars, 151 Ark. 269, 236 
SW 825; New York Store Mercan- 
tile Co. v. Gorham, 178 Ky. 535, 199 
SW 64, 65 [quot Cyc]; Love v. Stein- 
back, 10 Lea (Tenn.) 286. 

[a] Illustration. — Where sugar 
sold was, on the purchaser’s inability 
to pay therefor on delivery, deposited 
with a brokér under purchaser’s con- 
tract, secured by a bond, to pay there- 
for within sixty days, sureties on the 
bond could not escape liability on the 
ground they had been induced to sign 
by the broker’s statements that he 
had arranged sale of most of the sug- 
ar to other parties at prices only 
slightly below the contract price, and 
that the loss would be very slight, for 
such representations were merely 
promissory, the broker having no such 
authority to sell before the contract 
was executed. Rose City Bottling 
Works v. Godchaux Sugars, 151 Ark. 
269, 286 SW 825. 

76. New York Store Mercantile Co. 
v. Gorham, 178 Ky. 535, 199: Sw 64, 
65 [quot Cyc]; Love v. Steinback, 10 
Lea (Tenn.) 286. 

{a] In Georgia, under Code § 2154, 
providing that any act of a creditor 
which injures the surety or increases 
his risk will discharge the surety, 
it is a good defense that the surety 
signed a note because the creditor rep- 
resented that certain goods would be 
furnished the principal, that the cred- 
itor failed to furnish the goods, and 
the principal for that reason was un- 
able to pay the debt. Marchman v. 
Robertson, 77 Ga. 40. 

77. New York Store Mercantile 
Co. v. Gorham, 178 Ky. 535, 199 SW 
64, 65 [quot Cyc]; Stanford First 
Nat. Bank v. Mattingly, 92 Ky. 650, 
18 SW 940, 14 KyL 68. 

78. New York Store Mercantile Co. 
y. Gorham, 178 Ky. 535, 199 SW _ 64, 
65 [quot Cyl; Concord Bank y. Ro- 
gers, 16 N. 9, 
eto, © New Fork Store Mercantile Co. 
y. Gorham, 178 Ky. 535, 199 SW 64, 
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If the prom- 
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although not strictly, correct, the surety is bound if 
there has not been any intent to mislead;*! but if 
the creditor or obligee subsequently discovers, be- 
fore the negotiations are complete, that a statement 
made by him was false, he is bound to correct it.®? 

[§ 93] (4) Concealment**—(a) In General. 
ject to the rules relating to concealment as fraud 
generally, ®# particularly as a ground for avoiding a 
contract,*° it is a well settled rule that, if, at the 
time a contract of suretyship is executed, ‘the obligee 
conceals or withholds from the surety material facts 
affecting the risk, which are within his knowledge 
and which it is his duty to diselose,’* whereby the 
surety is induced to execute the contract, it consti- 


Sub- 


tutes such fraud as will entitle the surety to avoid 


If the | his contract ;87 


65 [quot Cyc]. 
notes 75-78. 


80. Graham v. Marks, 98 Ga. 67, 25 
SH o3sd. 
[a] Promise to have person ap- 


pointed to public office is against pub- 
lic policy, and a surety on a note is 
bound, although he was induced to 
sign by reason of such a _ promise. 


Fait v. Marks, 98 Ga. 67, 25 SE 
O31: 
81. City Trust, etc., Co. v. Lee, 204 


Ill. 69, 68 NE 485 [aff 107 Ill. A. 263]; 
Getchell Lumber, etc., Co. v. Nation- 
al Surety Co., 124 Iowa 617, 100 NW 
556; Getchell, etc., Lumber, ete., Co. 
v. Kates etria 124 Iowa 599, 100. NW 
550: 

[a] Statement in instructions to 
bidders upon a building contract, that 
the owner had contracted for all 
structural steel to be erected in place 
eight weeks after the foundations 
were ready to receive it, when the 
contract for the structural steel in 
fact provided that erection should be- 
gin nine weeks after the complete 
plans were delivered and the founda- 
tions ready to receive the steel, and 
that the work should be carried on 
without interruption and_ entirely 
completed within eight weeks, was 
not a false statement relieving the 
contractor’s surety of liability, where 
the work of erecting the steel was 
commenced within a few days after 
the foundations were ready, and the 
instructions to bidders also provided 
that any delay in erecting the steel 
should extend the general contractor’s 
time, but give him no claim for dam- 
ages. Cowles v. J. C. Mardis Co., 191 
Iowa 890, 181 NW 872. 

82. Davies v. London, 
Ins. Co., 8 Ch. D. 469. 

Acts or conduct after relation en- 
tered into as discharging surety gen- 
erally see infra §§ 188-196. 

83. Knowledge or participation of 


ete., Mar. 


| creditor as element see infra §§ 102-' 


104. 

84. See Fraud §§ 12-19 

85. See Contracts §§ 281-283. 

86. See infra §§ 94-96. 

87. U.S.—Griswold v. Hazard, 141 
Ws 26041 aSCt. 97.2 35) Ia ed. 16.13); 


New York Fidelity, etc., Co. v. Glenn, 
3 F. (2d) 913; Copper Process Co. v. 
Chicago Bonding, etc., Co., 262 Fed. 
66, 8 ALR 1477. 

‘Ala.—Evans v. Kneeland, 9 Ala. 42. 


Cal.—Guardian F., etc., ‘Assur. Co. 
vy. Thompson, 68 Cal. 208, SPR EL: 
Colo.—Phillipsburg First Nat. 


Bank v. Clark, 59 Colo. 455, 149 P 612. 

Conn.—Doughty v. Savage, 28 Conn. 
146. 

1ll1—Comstock v. Gage, 91 Ill. 328. 

Ind.—Wilson v. Monticello, 85 Ind. 
10; Fassnacht v. Emsing Gagen Co., 
18 Ind. A;.80, 46 NE 45, 47 NE 480, 
63 AmSR 322. 

Iowa.—Corn Belt Sav. Bank v. Kriz, 
219 NW 503, 506 [cit Cyc]; Barnes 
v. Century Sav. Bank, 149 Iowa 367, 
128 NW 541. 

Ky.—Gano v. Farmers’ Bank, 103 


especially where the obligation of 
suretyship is entered into at the request of the per- 


And see cases supra} Ky. 508, 45 SW 519, 


20 KyL 197, 82 
AmSR 596; Stanford First Nat. Bank 
v. Mattingly, 92 Ky. 650, 18 SW 940, 
14 KyL 68; Hubble v. Stanford First 
Nat. Bank, 9 KyL 766. 

Me.—Franklin Bank v. Stevens, 39 
Me. 532. 

Md.—Lake v. Thomas, 84 Md. 608, 
36 A 437. 

Minn.—Capital F. Ins. Co. v. Wat- 
son, 76 Minn. 387, 79 NW 601, 77 
AmSR 657; Powers Dry-Goods Co. v. 
Harlin, 68 Minn. 193, 71 NW 16, 64 
AmSR 460. 

Mo.—Harrison v. Lumbermen, etc., 
Ins. Co., 8 Mo. A. 37; Home Sav. Bank 
v. Traube, 6 Mo. A. 221 [rev on other 
SE is 75 Mo. 119, 42 AmR 402]. 

N. M.—wWells, ete., Express v. 
Walker, 9 N. M. 170, DOERR Seco. 

N. Y.—Phillips ve. otk Si. Fidelity, 
ete., Co., 200 App. Div. 208, 193 NYS 
467 [aff 2384 N. Y. 618 mem, 138 NE 
470 mem]; Damon vy. Empire State 
eure. Co., 161 App. Div. 875, 146 NYS 

6. 


N. D.—MelIntosh vy. Dakota Trust 
toons N. D. 752, 204 NW 818, 40 ALR 
1 5 

Oh.—State Sav., ete., Co. v. Grady, 
20 Oh. A. 385, 153 NE 238; Common- 
wealth Bldg., ete., Co. v. Fromlet, 6 
OhS&CP 184, 7 OhNP 194. 

Pa.—Park Paws Co:cv. Kraftjy262 
Pa. 178, 1.05 “As 389 Brewing s Comm: 
McLean,.15 Pa. Super. 38; Bolz v. 
Stuhl, 4 Pa. Super. 52, 40 WklyNC 45. 

R. I.—Atlas Bank v. Brownell, 9 R. 
ER 168,12 AmR) 231. 

S. D.—Wakonda State Bank vy. Fair- 
field, 220 NW 515. 

Tenn. —Bradley v. Kesee, 5 Coldw. 
223, 94 AmD 246; Johnson v. Ivey, 
4 Coldw. 608, 94 AmD 206. 

Utah.—Jungk v. Holbrook, 15 Utah 
198, 49 P 305, 62 AmSR 921. 

Vt.—Connecticut Gen. L. Ins. Co. 
v. Chase, 72 Vt. 176, 47 A 825, 53 LRA 


510. 

Wash.—Carpenter Lumber Co. v. 
Hugill, 149 Wash. 45, 270 P 94. 

WwW. arren v. Branch, 15 W. 
Va. 21. 


Wis.—Brillion Lumber Co. v. Barn- 
ard, 131 Wis. 284, 111 NW 483; Rem- 
ington Sewing Mach. Co. v. Kezertee, 
49 Wis. 409, 5 NW 809. 

Sask.—Isman v. Widen, [1926] 1 
DomLR 247; Churchbridge v. London 
Guarantee, etc., Co., Ltd., 19 Sask. L. 
450, [1925] 3 DomLR 341, [1925] 2 
WestWkly 334; Ruthenian Farmers 
Bl Con va ar yicalk, as. Saskveiluwro +b 
[1924] 3 DomLR 402, [1924] 2 West 
Wkly 825 [aff [1923] 4 DomLR 830, 
[1923] 3 WestWkly 1053]. 

{a] Illustration.—Where a _ sure- 
ty guarantees the performance of the 
covenants in a lease. by the two les- 
sees mentioned therein, and in fact 
and unknown to the surety one les- 
see has been released, the surety is 
not liable on the bond. Isman vy. Wid- 
en, [1926] 1 DomLR 247. 

{b] Sureties on original and addi- 
tional bonds.—Where a sheriff, upon 
motion of two of several sureties in 
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son to whom the security is given.*® This rule ap- 
plies, even though the undue concealment is not will- 
ful or intentional,*® nor made with a view to any 
advantage to the ereditor or obligee,®® provided it 
operates to the prejudice of the surety;®+ and has 
been held to apply, although the suretyship contract 
is made upon a sufficient consideration.” 

[§ 94] (b) Duty To Disclose—aa. In General. In 
order that a concealment may amount to such fraud 
as will release the surety, there must be a duty on the 
part of the obligee to disclose the facts to the sure- 
ty.°° If the prospective surety applies to him, be- 
fore entering into the contract, for information 
touching the undertaking, the obligee is bound, if he 
assumes to answer the inquiry at all, to give full 
information as to all material facts known to him 
and unknown to the surety, which might in any man- 
ner affect the risk to be assumed, or influence him 
in becoming a surety;?4 and he can do nothing to 
deceive or mislead the surety without vitiating the 
agreement.°° 

[§ 95] bb. In Absence of Inquiry. In the absence 
of inquiry from the prospective surety, the obligee 
is not bound to make an entire disclosure to him of 


all the facts that may affect his undertaking;°*® and 
his revenue bond, was required to ex- | Bank, 
ecute an additional bond, the surety 


in the new bond had the right to sup- | Wis. 
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(Tex. Civ. 
Brillion Lumber Co. v. Barnard, 131 
284, 111 NW 483; 


i 


[$§ 98-95 


whether, in a particular case, the obligee is bound, 
before accepting the undertaking of the surety, and 
without being applied to by him for information on 
the subject, to inform him of facts within his knowl- 
edge which increase the risks of the undertaking de- 
pends on the circumstances of the case.°* If there 
is nothing in the circumstances to indicate that the 
prospective surety is being misled or deceived, or 
that he is entering into the contract in ignorance of 
facts materially affecting its risks, the obligee is not 
bound to seek him out, or, without being appled’ 
to, communicate to him information as to the facts 
within his knowledge, pertaining to the risk;°* but 
in such case the obligee may assume that the surety 
has obtained information for his guidance from oth- 
er sources, or that he has chosen to assume the risks 
of the undertaking, whatever they may be.®® Thus, 
in the absence of inquiry, the surety is not entitled 
to information which, by reasonable diligence, is as | 
accessible to him as to the creditor or obligee,! and 
his ignorance will not excuse him,? even though the 
facts are not known generally,? unless the obligee 
uses some deceit or trick to throw the surety off his 
guard and thereby prevent an investigation. The 
very fact that security is called for should make the 
A.) 294 SW 883;] Oh—Higgins v. Drucker, 22 Oh. . 


Cir. Ct.) 1125912) Ohe (Cir, Dees 220k 


Remington Tex.—Goodwin v. Abilene State 


pose that the sureties in the original 
bond, other than those who had made 
the motion to be released, would be 
bound with him, there being nothing 
either on the face of the bond or in 
the records of the county court to 
vitiate the bond; and, it turning out 
that those sureties were not bound 
because of the violation of an agree- 
ment made in open court that the 
bond was not to be finally approved 
until certain other persons had signed 
as sureties, the surety in the new 
bond is also not bound, the facts 
which operated to release the other 
sureties not being disclosed by the 
officer taking the bond. Com. v. Ber- 
ry, 95 Ky. 448, 26 SW 7, 15 KyL 833. 

Material concealment generally see 
infra § 97. 

88. Remington Sewing Mach. Co. 
v. Kezertee, 49 Wis. 409, 5 NW 809. 

[a] “In such a case perfect good 
faith is required of him who is to 
be benefited by the transaction, if he 
assumes to give the information; 
and if that obligation is not observed 
by him (the surety not having other 
present means of information), the 
creditor cannot successfully invoke 
the protection of the maxim caveat 
emptor to shield him from the con- 
sequences of his fraud.’”’ Remington 
Sewing Mach. Co. v. Kezertee, 49 Wis. 
409, 414, 5 NW 809. 

89. Harrison v. Lumbermen, etc., 
Ins. Co., 8 Mo. A. 37; State v. Sooy, 
39 N. J. L. 135; Railton v. Mathews, 
10 Cl. & F. 934, 8 Reprint 993. 

90. Harrison v. Lumbermen, etc., 
Ins. Co., 8 Mo. A. 37; Damon v. Em- 
pire State Surety Co., 161 App. Div. 
875, 146 NYS 996; Railton v. Math- 
ews, 10 Cl. & F. 934, 8 Reprint 993. 

91. Damon v. Empire State Surety 
Co., 161 App. Div. 875, 146 NYS 996. 
And see generally infra § 97. 

92. Barnes v. Century Sav. Bank, 
149 Iowa 367, 128 NW 541. 

93. New York Fidelity, etc., Co. v. 
Glenn, 3 F. (2d) 913. 

94. Copper Process Co. v. Chicago 
Bonding, etc., Co., 262 Fed. 66, 8 ALR 
1477; Lingenfelter v. Bowman, 156 
Iowa 649, 137 NW 946; Barnes v. 
Century Sav. Bank, 149 Iowa 367, 128 
NW 541; Monroe Bank v. Anderson 
Bros. Min., etc., Co., 65 Iowa 692, 22 
NW 929; Goodwin v. Abilene State 


Sewing Mach. Co. vy. Kezertee, 49 Wis. 
409, 5 NW 809. 

[a] Evasion as fraud.—Where a 
bonding company, before becoming 
surety on a bond contingent for an 
iron company’s faithful contract of 
sale, asked the officer of plaintiff if 
it had made any advances on the con- 
tract, etc., and plaintiff’s officer gave 
an evasive answer, which, while true 
as far as it went, did not disclose 
that plaintiff had made advances to 
the iron company under a special con- 
tract, such evasion amounted to fraud. 
Copper Process Co. v. Chicago Bond- 
ing, ete, Co., 262 Bed. 66, 8 ALR 
1477. 

Nature of concealment generally 
see infra §§ 97, 98. 

95. Lingenfelter v. Bowman, 156 
Iowa 649, 137 NW 946; Monroe Bank 
v. Anderson Bros. Min., ete., Co., 65 
Iowa 692, 22 NW 929. 

96. U. S.—Magee v. Manhattan L. 
Ens: Cou 927 U. S:) 938) 23° ued 699: 

Md.—Lake v. Thomas, 84 Md. 608, 
36 A 487. : 

Mass.—Province Securities Corp. v. 
Maryland Casualty Co.,:168 NE 252. 

Eng.—Davies v. London, etc., Mar. 
Ins. Co., 8 Ch. D. 469, 475; Wythes v. 
Labouchere, 3 De G. & J. 593, 60 Eng 
Ch 459, 44 Reprint 1397. 

Man.—British Empire, ete., Assur. 
Co. v. Luxton, 9 Man. 169. 

Sask.—Ruthenian Farmers El. 
v. Hrycak, 18 Sask. L. 541, [1924] 3 
DomLR 402, [1924] 2 WestWkly 825 
[aff [1923] 4 DomLR 830, [1923] 3 
WestWkly 1053]. 

“The contract [of suretyship] is 
one in which there is no universal 
obligation to make disclosure.” Da- 
vies v. London, etc., Mar. Ins. Co., 
supra. 

97. Monroe Bank y. Anderson Bros. 
Min., etc., Co., 65 Iowa 692, 22 NW 
929. And see cases infra notes 98, 99. 

98. lIowa.—Sherman v. Harbin, 125 
Iowa 174, 100 NW 629; Monroe Bank 
v. Anderson Bros. Min., etc., Co., 65 
Iowa 692, 22 NW 929. 


Go; 


Kan.—Star Ins. Co. v. Carey, 126 
Kan: 205, 267 P 990,992) [eit Cyel. 
Ky.—Sebald v. Citizens’ Deposit 


Bank, 105 SW 130, 31 KyL 1244, 14 
LRANS 376. 

Md.—Wright v. German Brewing 
Co., 108 Md. 377, 63 A 807. 


Bank, (Civ. A.) 294 SW 883. 

Va.—Atlantic Trust, ete., Co. v. Un- 
ion Trust, etc., Corp., 110 Va. 286, 67 
SE 182, 135 AmSR 937. 

Wash.—Molin v. Anderson, 
Wash. 208, 203 P 8. : 

[a] Thus the fact that a contrac- 
tor, making a mistake in his esti- 
mates, agreed to erect a building for 
less than it could be built for, will not 
relieve a surety on the contractor’s 
bond, although the owner knew the 
facts. Higgins v. Drucker, 22 Oh. 
Cir: Ct. 112) 12) OhS Cir, specs 220: 

[b] On execution of contractor’s 
bond during construction of a build- 
ing, the owner is not required to vol- 
unteer to a surety information as to 
how much the contractor has been 
paid before the bond is made, but 
the surety, if interested, is required 
to make inquiries with reference 
thereto. Molin  v. Anderson, 118 
Wash. 208, 203 P 8. 

99. Sherman v. Harbin, 125 Iowa 
174, 100 NW 629; Monroe Bank v. 
Anderson Bros. Min., ete., Co., 65 Iowa 
692, 22 NW 929; Sebald v. Citizens’ 
Deposit Bank, 105 SW 130, 31 KyL 
1244, 14 LRANS. 376; Goodwin v. 
Abilene State Bank, (Tex. Civ. A.) 294 
SW 883. 

1. U. S.—New York Fidelity, etce., 
Co. vy, ‘Glenny3 hs Cdn os. 

Cal.—Elizalde v. Murphy, 163 Cal. 
681, 126 P 978. 

Ill.—Roper v. Sangamon Lodge No. 
6 I. O. O. F, 91 111.7518, 33 AmR 60. ~ 
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Iowa.—Sherman vy. Harbin, 125 
Iowa 174, 100 NW 629. ~ 
N. M.—Wells v. Walker, 9 N. M. 


456, 54 P 875. 

Pa.—Court Vesper No. 69 F. A. y. 
Fries, 22 Pa. Super. 250. 

Eng.—Wason v. Wareing, 15 Beav. 
151, 51 Reprint 494. 
ag alae Becks v. Oxford, 17 Grant Ch. 

2. Sebald ov. Citizens’ Deposit 
Bank, 105 SW 130, 31 Kyl 1244, 14 
LRANS 376; Hamilton v. Watson, 12 
Cl. & F. 109, 8 Reprint 1339; Bast 
Zorra Tp. v. Douglas, 17 Grant Ch. 
(Ont.) 462. 

3. Monroe Bank v. Gifford, 72 Iowa 
750, 32 NW 669. 

4 New York Fidelity, etc,, Co. v. 
Glenn, 3 F. (2d) 913. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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surety alert,® particularly where it is called for after 
the time for the performance of the principal con- 
tract. Where the surety delivers a fully executed 
bond to the principal with authority to deliver it up- 
on certain general conditions, which are met, he 
cannot thereafter complain that the terms of the ac- 
tual agreement between the principal and obligee 
were not more fully disclosed.* 

Duty to disclose. Where the obligee knows, or 
has good grounds for believing, that the surety is 
being deceived or misled, or that he is being induced 
to enter into the contract in ignorance of facts ma- 
terially increasing the risks, of which the obligee 
has knowledge, and he has a reasonable opportunity,® 
before accepting his undertaking, to inform him of 
such facts, good faith and fair dealing demand that 
he should make such disclosure to the surety,® as 
where material facts exist and are known to the 
obligee, of a character which the surety may rea- 
sonably assume do not exist.?° 

[§ 96] cc. Opportunity to Disclose.1: It is also 
essential, in order to charge the obligee with fraudu- 
lent concealment, that he have a suitable oppor- 
tunity to disclose the facts to the surety, before he 


5. Cunningham v. Buchanan, 10 
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200 App. Div. 338, 193 NYS 490; 


CaO) Ce Sele OW 
enters into the contract;1? and hence the surety is 
not released because of ‘the obligee’s failure to dis- 
close facts of ‘which he is ignorant,’ or of which 
he acquires knowledge after the contract is execut- 
ed,'* although before the execution of a substitute 
contract.° If the surety is absent, so that no di- 
rect communication can be had with him, the obligee 
has been held to be under no duty to search him 
out and inform him of the risks of the contract.+¢ 

[§ 97] (c) Nature of Concealment—aa. Material 
Concealment. A concealment or nondisclosure suffi- 
cient to operate as a release of the surety, within 
the meaning of the above rule,17 must be a material 
or inducing concealment.** It must be a conceal- 
ment of some fact known to the obligee and un- 
known to the surety, which bears upon the particu- 
lar transaction to which the suretyship attaches, and 
materially affects or increases the surety’s risk or 
habilty to his prejudice,t® and which, if known, 
would influence the surety in regard to entering into 
the contract.*° It has been regarded as improper 
concealment not to disclose the fact that the prin- 
cipal refused to allow application to be made for 
the signature of the surety,?! or that an agent of 


Don- Wash.—Carpenter Lumber Co. vy. 


Grant Ch. (Ont.) 523. 

6 U.S. Fidelity, etc., Co. v. Means, 
etc., Iron Works, 63 Tex. Civ. A. 56, 
132 SW 536. 

[a] Thus, where a building con- 
tractor’s bond for performance of the 
contract is executed several months 
after the time for the completion of 
the work, the surety is put on notice 
that for some reason the contract has 
not been complied with, so that, if he 
desires information, he must make 
inquiry, in the absence of which the 
silence of the obligee is not fraud 
precluding a recovery. U.S. Fidelity, 
etc.,.Co. v. Means, ete., Iron Works, 
63 Tex. Civ. A. 56, 182 SW 536. 

7. New York Plumbing, etc., Sup- 
plies Co. v. Adtna Casualty, etc., Co., 
104 Conn. 551, 133 A 588. 

8. See infra § 96. 

9. Ind.—Fassnacht v. Emsing Ga- 
gen Co., 18 Ind. A. 80, 46 NE 45, 47 
NE 480, 683 AmSR 322. 


Iowa.—Sherman v. Harbin, 125 
Iowa 174, 100 NW 629; Monroe Bank 
v. Gifford, 72 Iowa 750, 32 NW 669; 


Monroe Bank vy. Anderson Bros. Min., 
etc., Co., 65 Iowa 692, 22 NW 929. 

Me.—Franklin Bank vy. Cooper, 39 
Me. 542. 

Mass.—Province Securities Corp. 
v. Maryland Casualty Co., 168 NE 252. 

Mo.—Home Say. Bank v. Traube, 6 
Mo. A. 221. 

N. Y.—Damon v. Empire State 
Surety Co., 161 App. Div. 875, 146 NYS 
996. 

N. D.—A4tna Indemn. Co. v. Schroe- 
der, 12 N. D. 110, 95 NW 436. 

Pa.—Goebel Brewing Co. v. McLean, 
15 Pa. Super. 38 

W. Va.—Warren v. Branch, 15 W. 
Wel orale 

Eng.—Stiff v. Eastbourne Local 
Bd., 19 L. T. Rep. N. S. 408 [aff 20 L. 
‘Weep. -N. (S:.33.9]. 
hss coe nn v. Perth, 7 Grant Ch. 

Surety acting under erroneous im- 
pression see infra § 103. 

10. Province Securities Corp. v. 
Maryland Casualty Co., (Mass.) 168 
NE 252; Jungk v. Holbrook, 15 Utah 
198, 49 P 305, 62 AmSR 921. 

11. Knowledge of fraud or conceal- 
ment as element see infra §§ 102-104. 

12. Sherman v. Harbin, 125 Iowa 
174, 100 NW 629; Winter v. Forrest, 
145 Ky. 581, 140 SW 1005; Graves v. 
Lebanon Nat. Bank, 10 Bush. (Ky.) 
23, 19 AmR 50; Bryant v. Crosby, 36 
Me. 562, 58 AmD 767. 

13. See infra § 102. 

14. Phillips v. National Surety Co., 


aldson v. Hartford Acc., etc., Co., 269 
Pa. 456, 112 A 562. 

[a] Rule applied.—In an action by 
the state superintendent of insurance, 
as liquidator of an insurance compa- 
ny, against a surety on a bond guar- 
anteeing payment of a bank deposit 
of the insurance company, evidence 
as to the knowledge of the company’s 
officers as to the condition of the bank 
after the bond was_ made was not 
available on the defense of fraudulent 
concealment. Phillips v. National 
purely. Co., 200 App. Div. 338, 193 NYS 


15. Donaldson v. Hartford Acc., 
etc., Co., 269. Pa. 456, 112 A.-562. 

[a] MTllustration.— Where a bond is 
surrendered and a new bond correct- 
ing a mistake in the old one is issued 
as a substitute therefor, the obligee 
is required to disclose to the surety 
information affecting the risk ac- 
quired subsequent to execution of the 
old bond and prior to execution of the 
new one, the new bond being simply a 
substitute for the old one to make 
elear the liability assumed by such 
bond, for consideration paid at the 
time of its execution. Donaldson v. 
Hartford Acc., etc., Co., 269 Pa. 456, 
112 A. 562. 

16. Sherman v. Harbin, 125 Iowa 
174, 100 NW 629. But see Franklin 
Bank v. Cooper, 39 Me. 542 (holding 
that the creditor or obligee cannot ex- 
cuse a failure to communicate with 
the surety by saying that he had had 
no communication with him verbally 
or in writing prior to the delivery of 
the contract; where other modes of 
communication are common). 

17. See supra § 93. 

18. Sherman v. Smith, 185 Iowa 
654, 169 NW 216. 

19. Iowa.—Sherman v. Smith, su- 
pra; Lingenfelter v. Bowman, 156 
lowa 649, 137 NW 946; Monroe Bank 
v. Anderson Bros. Min., etc., Co., 65 
Iowa 692, 22 NW 929. 

Ky.—Hubble v. Stanford First Nat. 
Banks s9ikGy1s. 3066: 

Me.—Franklin Bank v. Stevens, 39 
Me. 532; Bryant v. Crosby, 36 Me. 562, 
28 AmD 767. 

Minn.—Powers Dry-Goods Co. v. 
rere 68 Minn. 193, 71 NW 16, 64 Am 


SR 4 

On estate Sav., etce., Co. v. Grady, 
20 Oh. A. 385, 153 NB 238. 

Pa.—Park Pav. Co. v. Kraft, 262 Pa. 
178, 105 A 39. 

R. I.—Atlas Bank v. Brownell, 9 R. 
Wiest mee iene 

Abilene State 


Tex.—-Good Vv. 
Bank, (Civ. Ay 294 SW 883 


Hugill, 149 Wash. 45, 270 P 94. 

Wi Remington Sewing Mach. Co. 
v. Kezertee, 49 Wis. 409, 5 NW 809. 

And see cases infra note 20. 

[a] Illustrations.—(1) A_ bank, 
holding other collateral to an old note, 
owes a duty to inform the sureties 
that, on the taking of a new note, it 
took a mortgage on the borrower’s 
equity in land, and had padded the 


debt with unconscionable commis- 
sions. State Sav., etc., wave Gradys 
20 Oh. A. 385, 153 NE 238. (2) Where 


the face of a contractor’s bond indi- 
cates that it is given to insure faith- 
ful performance of subsequent work, 
and is not a guaranty of payment of 
any existing indebtedness, and where 
the contractor’s default at the sure- 
ty’s execution of bond is unknown to 
the surety, good faith requires the ob- 
ligee, having knowledge of the de- 
fault, to inform the surety, and, where 
he fails to do so, the bond is void. 


Parke Pave Conv. rate, econ mane lise 
105 A 39. 
20. Iowa.—Sherman v. Smith, 185 


Barnes v. Cen- 
128 


Iowa 654, 169 NW 216; 
tury Sav. Bank, 149 Iowa 367, 
NW 541. 

Mass.—Province Securities Corp. v. 
Maryland Casualty Co., 168 NE 252. 

Minn.—Powers Dry- Goods Co. v. 
Harlin, 68 Minn. 193, 71 NW 16, 64 Am 
SR 460. 


N. M.—Wells, ete., Express v. Walk- 
er, 9) NOM, 170, d50)P 3535 923° 
Oh.—State Sav., ete., Co. v. Grady, 
20 Oh. A. 385, 1538 NE 238. 
Pa.—Bolz v. Stuhl, 4 Pa. Super. 52, 
40 WklyNC 45. 
Utah.—Jungk v. Holbrook, 15 Utah 
198, 49 P 305, 62 AmSR 921. 
Wash.—Carpenter Lumber Co. v. 
Hugill, 149 Wash. 45, 270 P 94. 
Wis.—Remington Sewing Mach. Co. 
v. Kezertee, 49 Wis. 409, 5 NW 809. 
Eng.—Davies v. London, ete., Mar. 
Ins. Co., 8 Ch. D. 469; Pidcock v. Bish- 
op, 3 B. & C. 605, 10 ECL 276, 107 Re- 
print 857. 


Sask.—Churchbridge Vv. London 
Guarantee, etce., Co., Ltd., 19 Sask. L. 
450,--[1925)) 3 DomLR) 3415) [19251 2 


WestWkly 334. 

[a] Withdrawal of arrest.— Where 
an employer has directed the arrest 
of the principal for felony, he should 
disclose to the friends of the princi- 
pal, who become security for a defi- 
ciency, that the directions for the ar- 
rest have been withdrawn because he 
had been advised that a felony had 
not been committed. Davies v. Lon- 
don, etc., Mar. Ins. Co., 8 Ch. D. 469. 

21. Conger v. Bean, 58 Iowa 321, 
12 NW 284. 
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the creditor was also a partner in the firm which 
or not to disclose a separate 
agreement modifying the contract.?? 
The doctrine that 
fraudulent concealments as to material matters are 
equivalent to the affirming of a fact which does not 
exist?* applies strictly in favor of sureties.2° It 
in order to release the surety, 
the concealment must be such as to amount to an 
implied fraudulent representation.*°® 
[§ 98] bb. Immaterial Concealment. 
is not released from liability by a failure to dis- 
close to him immaterial matters which would not prej- 
udicially affect him, or increase his responsibility.?* 
For example, the surety cannot avoid his contract 
failure to disclose informa- 
tion as to the personal habits of the principal;?§ 
or as to all of his dealings with the principal,?® or 
‘the manner in which he will proceed to enforce the 
contract ;°° or as to facets which would prevent the 


was the principal;?? 


As fraudulent representation. 


has been held that, 


because of the obligee’s 


22. Jungk v. Holbrook, 15 Utah 
198, 49 P 305, 62 AmSR 921. 

ate Union Oil Co. v. Pacific Surety 

182 Cal. 69, 187 P 14. 
[al Thus, where the owner made 
a side agreement with a contractor 
modifying the building contract as to 
the making of payments, but did not 
disclose the existence of such agree- 
ment to the contractor’s surety, the 
side agreement would be a fraud upon 
and would release the surety. Union 
Oil Co. v. Pacific Surety Co., 182 Cal. 
69, 187 P 14. 

24. See Fraud § 14. 

25. Sherman v. Smith, 
654, 169 NW 216. 

26. Maryland Casualty Co. v. State, 
205 Ala. 324, 87 S 521, 523 [cit Cyc]; 
Peerless Casualty Co. v. Howard, 77 
INDI 3555992 VAL 1655 .Pledge v. Buss, 
Johns. 663, 70 Reprint 585. 

27. U. S.—Frelinghuysen v. Bald- 
win, 16 Fed. 452. 

Cal.—Hunstock v. Royal Securities 
Corp, bl Cale AL 69, 197 968; 

Tll.—Comstock v. Gage, 91 Ill. 328. 

Ind.— Springfield Engine, etc., Co. v. 
Park, 3 Ind. A. 173, 29 NE 444. 

Iowa.—Sherman v. Smith, 185 Iowa 
654, 169 NW 216. 

Wash.—Osborne v. Chicago Bond- 
ing, etc., Co., 96 Wash. 138, 164 P 742. 

Eng.—Scotland Bank v. Morrison, 
BLOULTCS 3 C593. 

[a] Ilustrations.—(1) Informa- 
tion need not be volunteered to the 
sureties for the cashier of a corpora- 
tion, that he was also a director. Fre- 
linghuysen v. Baldwin, 16 Fed. 452. 
(2) That a surety company executing 
a bond to the purchaser of an uncom- 
pleted building for its completion was 
uninformed that the consideratian 
was to be partly in other property did 
not release it from liability, where the 
company retained no interest in the 
price. Osborne vy. Chicago Bonding, 
etc., Co., 96 Wash. 133, 164 P 742. 

[b] Surety on one of series of 
notes given is bound, although not 
notified of a provision in a mort- 
gage given to secure the notes, that 
on default of one note all should be- 
come due, as his contract is not affect- 
ed. Springfield Engine, ete., Co. v. 
Park, 3 Ind. A. 173, 29 NE 444. 

28. AXtna Indemn. Co. v. Schroeder, 
12 N. D. 110, 95 NW 436. 

29. Province Security Corp. v. Ma- 
ryland Casualty Co., (Mass.) 168 NE 
252; Hamilton v. Watson, 12 Cl..& F 
109, 8 Reprint 1339; Espey v. Lake, 
10 Hare 260, 44 EngCh 252, 68 Reprint 
923 


SS TIAN 55: 
185 Iowa 


185 Iowa 


30. Doane v. Fuller, 

31. Sherman v. Smith, 
654, 169 NW 216. 

[a] Thus, in a suit on notes for 
stock in a drug business, the sureties 
cannot defend for the seller’s sup- 
pressing knowledge that proceedings 
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principal from performing illegal acts.3 
ments for the payment of interest to or ty the prin- 


ca 


[$§ 97-99 


Arrange- 


cipal,®? or the time of its payment,?? need not be 


disclosed. 


the contract.?® 
The surety 


to restrain selling liquor in violation 
of law were pending, for they cannot 
say they would not have assumed lia- 
bility had they been advised that the 
store was in danger of being prevent- 
ed from selling liquor illegally. Sher- 
non v. Smith, 185 Iowa 654, 169 NW 

16. 

32. Comstock v. Gage, 91 Ill. 328; 
Coats v. MeKee, 26 Ind. 223; Province 
Security Corp. v. Maryland Casualty 
Co., (Mass.) 168 NE 252. 

[a] MIllustration.—The failure of a 
mortgagee, obligee under a bond given 
for the completion of a building, vol- 
untarily to inform the surety whether 
interest on the mortgage note had 
been paid and regarding other mat- 
ters, does not preclude recovery on 
the bond, since, if the surety desired 
other information in addition to what 
it knew respecting relations between 
the obligee and principals which was 
material to the risk, the burden is on 
the surety to make inquiry of obligee. 
Province Security Corp. v. Maryland 
Casualty Co., (Mass.) 168 NE 252. 

33. New Hampshire Sav. Bank v. 
Colcord, 15 N. H. 119, 41 AmD 6865. 

‘ 84. Warren v. Branch, 15 W. Va. 
ite 

Duty to disclose in absence of in- 
quiry generally see supra § 95. 

35. Magee v. Manhattan L. Ins. Co., 
92... (St. 19838 23 is eds 699") Dans av. 
Boyd; 5 How. (U. S:), 29, 12 L. ed. 36; 
Title Guaranty, etc., Co. v. Baglin, 178 
Fed. 682, 102 CCA 182; ‘Union Oil Co. 
v. Pacific Surety Co., 182 Cal. 69, 187 
Pt Warren vi. Branch; 15 Wt) Va, 
21; Wythes v. Labouchere, 3 De G. 
oe 593, 60 EngCh 459, 44 Reprint 
Oly 

[a] Tllustrations.—(1) Where a 
surety company guaranteed a borrow- 
er’s return of certain bonds at a speci- 
fied date, the fact that by a separate 
agreement the borrower was given the 
option to pay cash instead of return- 
ing the bonds was not a material fact, 
the concealment of which from the 
surety released it. Baglin v. Title 
Guaranty, etc., Co., 166 Fed. 356 [aff 
178 Fed. 682, 102 CCA 182]. (2) An 
agreement with a contractor by a 
corporation having the same officers 
and stockholders as the owner corpo- 
ration, providing for loans to the con- 
tractor from a former corporation at 
stated intervals, would not release the 
contractor’s surety upon the ground 
that, without the surety being in- 
formed thereof, it modified the build- 
ing contract providing for payments 
to the contractor at different stages 
of the work, the building contract and 
the contract as to loans being two 
separate and distinct contracts in- 
volving obligations on the part of two 
distinct legal entities which would 
not and could not be merged except 
by some additional agreement be- 


Distinct transaction. 
surety,*4 the obligee is not required to disclose mat- 
ters not connected with the subject of the contract,®° 
although they might have a decided influence on the 
surety, in determining whether he would enter into 


Unless inquired of by the 


, - 


[§ 99] (a) Particular Applications of Rules—aa. 
As to Principal’s Credit or. Solvency. Under the 
general rules already considered,*®* the obligee is 
under no duty, in the absence of a request therefor, 
to give information to the surety concerning the 
general credit or solvency of the principal,** or to 
disclose to him the indebtedness of the prinecipal,*® 
or that a judgment has been obtained against him,*° 

_or that his property is about to be sold under at- 
tachment,** or that he is insolvent,*? unless the in- 


tween the parties. Union Oil Co. v. 
hme as Surety Co., 182 Cal. 69, 187 P 
bangs Warren vy. Branch, 15 W. Va. 

Effect of absence of inquiry on part 
of surety generally see supra § 95. 

37. See supra §§ 93-98. 

38. Wythes v. Labouchere, 3 De G. 
& J. 593, 60 EngCh 459, 44 Reprint 
1397; Ruthenian Farmers El. ©o. v. 
Hrycak, 18 Sask. L. 541, [1924] 2 
DomLR 402, [1924] 2 WestWkly 825. 
[aff [1923] 4 DomLR 830, [1923] 3 
WestWkly 1053]. 


39. U. S.—Magee v. Manhattan L. 
Ins. Co., 92 U. S. 93, 23 Li. ed. 699. 
Ill.—Booth vy. Storrs, 75 Ill. 438. 


Iowa.—Ida County Sav. Bank vy. 
Seidensticker, 92 NW 862 

Md.—Bridges v. Miller Rubber Co., 
150 Md. 1, 132 A 271, 276 [cit Cyc]. 

Miss.—Southwestern Co. v. Wynne- 
gar, 111\ Miss. 412, 71, 8.737. 

Mont.—Palatine Ins. Co. v. Critten- 
den, 18 Mont. 413, 45 P 555. 

Oh.—Isaac Sa ere Co. v. Pearson, 
ple Cir. CRN. WS. 304, 26 Oh Cine Ce 

Tenn. —Domestic Sewing Mach. Co. 
v. Jackson, 15 Lea 418. 

Eng.—Scotland Royal Bank vy. 
Greenshields, [1914] S. C. 259; Spen- 
cer v. Handley, 4 M. & G. 414, 43 ECL 
218, 134 Reprint 169; Kirby v. Marl- 
borough, 2 M. & S. 18, 105 Reprint 289; 
Stokesleigh Parish v. Stoddart, 2 
Wkly. Rep. 14. 

Ont.—Cunningham y. Buchanan, 10 
Grant Ch: 623. 

[a] Omission from statement of 
indebtedness of the principal of a 
claim against him in tort for wrong- 
fully obtaining possession of certain 
goods is not a concealment of the in- 


debtedness. Isaac Harter Co. v. Pear- 
aote Oh. Cir. Ct. N. S. 304, 26 Oh. Cir. 
t. 601. 


False representation as to princi- 
pal’s indebtedness see supra § 90. 

40. Oregon Nat. Bank v. Gardner, 
13 Wash. 154, 42°P 545. 

41. Smith v. London First Nat. 
Bank, 107 Ky. 257, 53 SW 648, 21 KyL 
53 


oO. 
42. I1l.—Roper v. Sangamon Lodge 
pe 6; TF: OM OF. Olio saree Ammry 


Ind.—Ham v. Greve, 34 Ind.*18. 

Ky.—Sebald v. Citizens’ Deposit 
Bank, 105 SW 180, 31 KyL 1244, 14 
LRANS 376. 

Mich.—Hancock First Nat. Bank v. 
Johnson, 133 Mich. 700, 95 NW 975, 
103 AmSR 468. 

Minn.—Wilkin County v. Rothsay 
First State Bank, 170 Minn. 115, 212 
NW 183. 

Miss.—Southwestern Co. v. Wynne- 
gar, 111 Miss. 412, 71 S 737. 

Pa.—Farmers’, ete., Nat. Bank vy. 
Braden, 145 Pa. 473, 22 A 1045; Farm- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ad 


§§ 99-100] 


formation is part of the transaction with regard to 
which the suretyship is given,** or the obligee knows’ 
that the surety is prompted to execute the contract 
under a misapprehension as to the principal’s in- 
But where the creditor undertakes 
to give a proposed surety information as to the debt- 
or’s eredit or financial condition, he is bound to dis- 
close all the circumstances affecting the surety’s 


debtedness.*# 


risk.*5 


[§ 100] bb. As to Principal’s Default or Miscon- 
There are a few decisions 
to the. effect that the obligee is, in the absence of 
inquiry by the surety, under no duty to disclose pri- 
or defaults or irregularities of the principal,*? espe- 
cially where the bond is not executed on the solicita- 
By the weight of authority, 
however, where an obligee takes a bond as security 
for an agent or employee, who, to the knowledge of 
the obligee, has previously been guilty of defaults 


duct4®°—(aa) In General. 


tion of the obligee.*§ 


ue Nat. Bank v. Wood, 22 A 
Vt.—Noble v. Seofield, 44 Vt. 281. 

But see Phillips v. U. S. Fidelity, 
ete, Co:; 20 App. Div. 208, 193 NYS 
467 [aff 234 N. Y. 618 mem, 138 NE 
470 mem] (held, under circumstances, 
fraudulent concealment). 

[a] Loss of property.—The payee 
of a note is not required to inform a. 
surety before signing a renewal note 
that one of the makers has lost his 
property since the making of the 
original note. Hancock First Nat. 


CEG. 


Bank v. Johnson, 133 Mich. 700, 95 
NW 975, 103 AmSR 468. 
43. Ruthenian Farmers El. Co. v. 


Hrycak, 18 Sask. L. 541, [1924] 2 Dom 
LR 402, [1924] 2 WestWkly 825 [aff 
[1923] 4 DomLR 830, [1923] 3 West 
Wkly 1053]. 

44, Selma Sav. Bank v. Harlan, 167 
Iowa 678, 149 NW 882; Barnes v. Cen- 
tury Sav. Bank, 149 Iowa. 367, 128 NW 
541 


[a] Thus it is fraudulent, conceal- 
ment, relieving the surety on a note to 
a bank from liability, where, on the 
surety, when about to sign, saying to, 
or in the hearing of, the cashier that 
the principal had told him this was 
all his indebtedness, the cashier re- 
mained silent, although knowing of 
greater indebtedness of the principal. 
Selma Sav. Bank v. Harlan, 167 Iowa 
673, 149 NW 882. i 

45. Putney vy. Schmidt, 16 N. M. 
400, 120 P 720. 

46. Concealment on application for 
fidelity insurance see Fidelity Insur- 
ance § 15. 

47. Roper v. Sangamon Lodge No. 
6.10. OF 9 Ill 518,33 sAmerR 60; 
Lake vy. Thomas, 84 Md. 608, 36 A 437; 
Atna L. Ins. Co. v. Mabbett, 18 Wis. 


667; British Empiré, etc., Assur. Co. 
vy. Luxton, 9 Man. 169. , 
[a] Illustration.—In an action 


against the sureties on the bond of 
the treasurer of a lodge, it is no de- 
fense that, at the time of the giving 
of the bond, the members of the lodge 
knew that the treasurer had been a 
defaulter in his previous term, of 
which they had given the sureties no 
notice, but had re-elected him, Roper 
v. Sangamon Lodge No. 6 I. O. O. F., 
91 Ill. 518, 33 AmR 60. 


48. Actna L. Ins. Co. v. Mabbett, 18 
Wis. 667. 
49. Cal.—Guardian F., etc., Assur. 


Co. v. Thompson, 68 Cal. 208, 9 P 1. 
Ind.—Wilson vy. Monticello, 85 Ind. 


10. 

Ky.—Winter v. Forrest, 145 Ky. 
581, 140 SW 1005; Midway Deposit 
Bank v. Hearne, 104 Ky. 819, 48 SW 
160, 20 KyL 1019; Belleview Loan, 
etc., Assoc. v. Jeckel, 104 Ky. 159, 46 
SW 482, 20 KyL 460. q 

Me.—Franklin Bank v. Cooper, 36 
Me, 179. 

Mass.—Hudson v. Miles, 185 Mass. 
582, 71 NE 63, 102 AmSR 370. 

Minn.—Capital F. Ins. Co. v. Wat- 
son, 76 Minn. 387, 79 NW 601, 77 Am 
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or misconduet involving a want of integrity, and the 
obligee does not disclose such facts to the surety, 
he is guilty of a fraudulent concealment of material 
facts, the disclosure of which good faith requires, 
and he cannot recover of the surety,*® although such 
default may have occurred in the service of anoth- 
er than the obligee.*° But this rule does not apply 
where the undisclosed acts or defaults consist of 


mere irregularities or omissions of duty, which are 


his employer.*4 


risk.°& 


SR 657. 

Miss.—Southwestern Co. vy. Wynne- 
Gar elleMiss eae TLS ol. 

Mo.—Third Nat. Bank vy. Owen, 101 
Mo. 558, 14 SW 632. 

N. J.—State v. Sooy, 39 N. J. L. 135. 

N. Y.—Bostwick v. Van Voorhis, 91 
N. Y. 353 [aff 27 Hun 816]; U.S. Life 
Ins, ,Conwe Salmon, 91s Hum .535. 36 
NYS 830 [aff 157 N. Y. 682 mem, 51 
NE 1094 mem]. 

N. D.—McIntosh v. Dakota Trust 
vouee N. D. 752, 204 NW 818, 40 ALR 

Oh.—Smith v. Josselyn, 40 Oh. St. 
fae Dinsmore v. Tidball, 34 Oh, St. 

Pa.—Lauer Brewing Co. v. Riley, 
195 Pa. 449, 46 A 71; Wayne v. Com- 
mercial Nat. Bank, 52 Pa. 343; Bolz 
v. Stuhl, 4 Pa. Super. 52, 40 WklyNC 
45. 

Tenn.—Hebert v. Lee, 118 Tenn. 133, 
101 SW 175, 121 AmSR 989, 12 LRANS 
247, 11 AnnCas 1029. 

Vt.—Connecticut Gen. L. Ins. Co. v. 
Chose: 72 Vt. 176, 47 A 825; 53 LRA 

Eng.—Phillips v. Foxall, L. R. 7 Q. 
B. 666; Davies v. London, etc., Mar. 
ms) Cos 8iCh:D7 469. 

Sask.—Churchbridge Vv. London 
Guarantee, etc., Co., Ltd., 19 Sask. L. 
450, [1925] 3 DomLR 341, [1925] 2 
WestWkly 334. ; 

[a] Illustrations.—(1) A surety on 
the bond of an employee.is not bound 
where the employer has not disclosed 
to him the fact that such employee 
had been dishonest and unfaithful ina 
prior employment, which fact was 
known to the employer at the time-of 
the execution of the bond. Bostwick 
Ve Van Voorhiss79L Ni Y.2 353) fai 37 
Hun 616]. (2) Where bank directors 
had knowledge of a cashier’s dishon- 
esty, and retained him with that 
knowledge, and accepted a new bond 
from him with knowledge of his dis- 
honesty without disclosing to his 
sureties what they knew of his char- 
acter, the sureties were not liable on 
the bond. St. Charles Sav. Bank v. 
Denker, 275 Mo. 607, 205 SW 208. (3) 
Where a principal, having knowledge, 
or a belief founded on reasonable and 
reliable information, that his agent is 
a defaulter, requires sureties for his 
fidelity in the future, and holds him 
out as a trustworthy person, where- 
by such security is obtained he cannot 
afterward avail himself of security so 
obtained from a person who was ig- 
norant of what was known to, and 
ought to have been disclosed by, the 


employer. Dinsmore y. Tidball, 34 
ODE ot, 40s. 
{b] Criminal misconduct.—A_ per- 


son taking a bond for the future con- 
duct of an employee, already in his 
employment, must communicate to a 
surety his knowledge of the past 
criminal misconduct of such employee 
in the course of his employment; the 
mere noncommunication of such 
knowledge, irrespective of motive or 


consistent with honesty,°! such as that the prinei- 
pal had failed to account,®? or to remit promptly,®® 
or that he had intermingled his funds with those of 


In accordance with the general 


rules,°> where a prospective surety for an employee 
applies to the employer obligee for information as 
to the employee’s previous conduct, it is the duty 
of the obligee to make a full disclosure of all ma- 
terial facts within his knowledge bearing on the 


design, is a fraud in law, which will 
invalidate the obligation. State v. 
SOOy, te Ne I Pe 5n 

Knowledge by agent of defaults see 
infra § 101. 

Representation or concealment as to 
fidelity insurance generally see Fidel- 
ity Insurance § 15. } 

50. Indiana, ete., Live Stock Ins. Co. 
v. Bender, 32 Ind. A. 287, 69 NE 691; 
Capital F. Ins. Co. v. Watson, 76 Minn. 


387, 79 NW 601, 77 AmSR 657; Gt- 
tawa Agricultural Ins. Co. v. Can- 
ada Guarantee Co., 30 U. CimeRS 
(Ont.) 360. 

51. Iowa.—Home Ins. Co. v. Hol- 


bee 55 Iowa 571, 8 NW 457, 39 AmR 

Miss.—Southwestern Co. v. Wynne- 
gar, 112 Miss. 412, 71 S737. 

N. Y.—Bostwick v. Van Voorhis, 91 
N.. Y. 738653 [aff 27. Han” 616);\/Howe 
Mach. Co. v. Farrington, 82 N. Y. 121 
(aff 16 Hun 591). 

Tenn.—Hebert v. Lee, 118 Tenn. 
133, 101, SW. 175,121 AmSR 989; 12 
LRANS 247, 11 AnnCas 1029. 

Can.—Niagara Dist. Fruit Growers 
Stock Co:'v:' Stuart, 26 ‘Can. .S..Ci°629 
[allowing app 23 Ont. A. 681]. 

[a] Thus the fact that the cred- 
itor did not inform sureties, when 
they executed a second contract of 
suretyship, that the principal was in 
default on a prior contract for which 
they were already bound will not, as 
a matter of law, discharge the lia- 
bility of Sureties on the second con- 
tract. Southwestern Co. v. Wynne- 
gar, 111 Miss. 412, 71 S 787. 

[b] On taking new bond.—Where 
each year the employment is distinct 
from, and independent of, that of pre- 
ceding years, the position of a surety 
on a reappointment is the same as if 
other persons had signed the bond of 
the preceding year, and the obligee 
is under no obligation on taking a new 
bond to inform the surety that the em- 
ployee had not punctually performed 
his undertakings in respect of the 
previous employment; nor does the 
nondisclosure imply a representation 
to the surety when he signed a new 
bond that such undertakings had been 
punctually performed. Niagara Dist. 
Fruit Growers Stock Co. v. Stuart, 26 
Can. S. C. 629 [allowing app 23 Ont. 
A. 681]. 

52. Howe Mach. Co. v. Farrington, 
82 N. Y. 121 [aff 16 Hun 591]; Wil- 
mington, ete., R. Co. v. Ling, 18 S. C. 
116. 

53. Anaheim Union Water Co. v. 
Parker, 101 Cal. 483, 35 P 1048; Home 
Ins. Co. v. Holway, 55 Iowa 571, 8 NW 
457, 39 AmR 179; Wade v. Mt. Ster- 
ling, 33 SW 11138, 18 KyL 377; Niag- 
ara Dist. Fruit Growers’ Stock Co. v. 
Walker, 26 Can. 8. C. 629. 

54. Screwman’s Ben. Assoc. v. 
Smith; 70 Dex. 168h-0e5 WwW ¢ 798: 


55. See supra §§ 93-98. 
56. Sherman y. Harbin, 125 Iowa 
174, 100 NW 629; Brillion Lumber 


60 [50 C.K] 
Where bond covers loss by negligence or errors, 
the surety is released by a failure to disclose prior 
defaults, although they do not amount to actual 
dishonesty.>* - 

Default of predecessor. An employer is not 
obliged to mention the fact that the predecessor of 
the employee was a defaulter.®* 

[§ 101] (bb) Knowledge by Creditor or Surety.°” 
Nondisclosure of prior defaults or misconduct on 
the part of the principal does not constitute fraudu- 
lent concealment where the obligee is ignorant®® or 
has merely constructive notice®! thereof, even though 
a failure by the obligee to discover its defaults was 
the result of negligence in not examining the ac- 
counts of the principal,®? unless such negligence 
was gross,°* or the obligee willfully abstained from 
an investigation after having a belief, founded on 
reasonable and reliable information, that the prin- 
cipal was a defaulter.¢* So, also, nondisclosure of 
such defaults is no defense where the surety has 
knowledge thereof,*® or where the surety had no 
knowledge of the previous employment and hence 
could not have relied on an implied representation 
.of the principal’s worthiness.°°® 

Knowledge by agent.®7 Knowledge of a prior 
default of the principal, to agents of the obligee at 
the time a surety executes a bond making himself 
liable therefor, generally will prevent an action be- 
ing’ maintained thereon;®® but knowledge by a pub- 
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[§§ 100-103 


lic agent of prior defaults of a public officer at the 
time “of the execution or approval of such officer’s 
bond will not affect the liability of sureties thereon.°®? 

[§ 102] (5) Knowledge by Creditor or Obligee as 
Element?°—(a) In General. To enable a surety to 
avoid his contract by reason of fraudulent conceal- 
ment or false statements, it is essential that the 
creditor or obligee have knowledge of and be con- 
nected therewith.71_ The surety cannot avoid his ob- 
ligation for fraud or fraudulent concealment as to 
matters of which the creditor or obligee was igno- 


pramitage 


[§ 103] (b) Where Surety Has Acquired Errone- 
ous Impression. In the absence of knowledge on the 
part of the obligee, a surety cannot escape lability 
on account of erroneous impressions which he has 
acquired by himself,’® such as a belief that some 
other person was to be the principal;** that a cor- 
porate principal was a partnership;7*® that prior 
signers would be cosureties with him;7® or that the 
principal was not largely indebted.77 However, the 
surety may avoid the contract, unless the obligee 
enlightens him, where the obligee knows that the 
surety is executing the contract under an erroneous 
impression as to the facts,’® such as in regard to 
the prineipal’s indebtedness,’ or that a note is to 
secure future transactions only, and not past in- 
debtedness,*° or that it is in renewal of a prior note 


nee v. Barnard, 131 Wis. 284, 111 NW 

57. Commonwealth Bldg., ete., Co. 
Von ets 6 OhS&CP 184, 7 OhNP 

[a] - Where employer neglects to 
inform sureties that the employee 
principal formerly had been guilty 
of culpable carelessness, the sure- 
ties are not bound. Smith v. Josselyn, 
40 Oh. St. 409. 


7 an Bostwick v. Vai Voorhis, 91 N. 
.- Vv . 
59. Knowledge by creditor as ele- 


ment generally see infra §§ 102-104. 
60. U. S.—Mutual L. Ins. Co. v. 
IWiLCOx Men Cass No, 9597978 Biss: 


197. 
Ky.—Winter v. Forrest, 145 Ky. 
581, 140 SW 1005. 


Mass.—New York L. Ins. Co. v. Ma- 
comber, 169 Mass. 580, 48 NE 776; 
Tapley v. Martin, 116 Mass. 275. 

N. Y.—Hawley v. U. S. Fidelity, 
etc., Co., 100 App. Div. 12, 90 NYS 893 


[aff 184 N. Y. 549, 76 NE 1096]. 
Pa.—Park Pav. Co. v. Kraft, 262 
Pa. 178, 105 A 39; Wayne v. Commer- 
cial aa Bank, 52 Pa. 343. 
WwW Wait v. Homestead Bldg. 
Assoc., Mer W.Va. 431, 85 SE (637. 


Ont.—Simcoe County v. Burton, 25 
Ont. A. 478; Gananoque v. Stunden, 1 
Ont i. 

Knowledge by creditor or obligee 
generally see infra § 102. 

61. Wait v. Homestead Bldg. As- 
soe. ((60W. Va.-431, 85 SE 637. 

[a] Mere constructive notice to 
corporation of an officer’s default 
does not obligate it to notify prospec- 
tive sureties on a subsequent bond. 
Wait v. Homestead Bldg. Assoc., 76 
W. Va. 431, 85 SE 637. 

62. McMullen v. Winfield Bldg., 
etc., Assoc., 64 Kan. 298, 67 P. 892, 91 
AmSR 236, 56 LRA 924; Tapley v. 
Martin, 116 Mass. 275; Bowne v. Mt. 
Holly Nat. Bank, 45 N. J. L. 360; Ben- 
nett v. S. A. R. E. Bldg., ete., Assoc., 
57 Tex. 72. 

63. Graves v. Lebanon Nat. Bank, 
10 Bush (Ky.) 23, 19 AmR 50. 

re Dinsmore v. Tidball, 34 Oh. St. 
411. 

65. Franklin Bank vy. Cooper, 39 
Me. 542; Park Pav. Co. v. Kraft, 262 
Pa. 178; 105A. 39: 

66. Peerless Casualty Co. v. How- 


AEG ATL ING ELGsib dy, 92) AML65: 

[al Illustration. — Defendants, 
when they became sureties on the 
bond of plaintiff’s employee, not hay- 
ing known that he was previously in 
its employ, so that they could not 
have relied on any implied represen- 
tation by it as to his honesty, cannot 
avoid the bond on the ground of fraud 
in such representation. Peerless 
Casualty Co. v-Howard; 77 N:-Hv 355, 
92 A 165. 

67. Fraud or concealment by cred- 
itor’s agent generally see infra § 105. 

68. Franklin Bank v. Cooper, 39 


69. Conn.—Watertown 
v. Mattoon, 78 Conn. 388, 62 A 622. 

Ill.—Cawley v. Peo., 95 Ill. 249. 

Ind.—Hogue v. State, 28 Ind. A. 285, 
62 NE 656. 

Iowa.—Sioux City Independent 
School Dist. v. Hubbard, 110 Iowa 58, 
81 NW 241, 80 AmSR 271; Palmer v. 
Woods, 75 Iowa 402, 39 NW 668. 

Ky.—Maryland Fidelity, etc., Co. 
Ve (Com OAy Kayo O47 tS Wind to veto 
SW 467, 20 KyL 788, 1402. 


Sav. Bank 


La.—State v. ‘Powell, 40 La. Ann. 
234, 4 S 46, 8 AmSR 522; New Or- 
leans v. Blache, 6 La. 500. 

Md.—Frownfelter v. State, 66 Md. 
80, 5 A 410. 

Minn.—Pine County v. Willard, 39 


Minn. 125, 39 
1 LRA 118. 

N. C.—Moore County v. McIntosh, 
Sl NGG BOM. 

Pa.—Bower v. Wiaahineten County, 
25 Pa. 69. 

Tex.—Hallettsville v. Long, 11 Tex. 
Civ. A. 180, 32 SW 567. 

Eng.—Lawder v. Simpson, Ir. R. 7 
Cae Linon 

Ont.—Simecoe County vy. Burton, 25 
Ont. A. 478. 

{a] TIllustration.—Under a statute 
which requires the treasurer of a 
savings bank to give a bond, which 
is for the benefit of the public, and 
the only duty imposed by statute on 
the directors with reference to it is to 
accept or reject it if not satisfactory, 
the sureties are bound, although the 


NW 71, 12 AmSR 622 


directors did not inform them, when. 


the bond was given, that the treasur- 
er already had embezzled. Water- 
town Say. Bank vy. Mattoon, 78 Conn. 
388, 62 A 622. 


Liabilities on official bonds gener- 
ally see Officers §§ 388-449. 

70. As to fraud of principal or 
third person see infra § 104. 

Knowledge or ignorance of prior 
aorenie or misconduct see supra § 


71. Ky.—Burks y. Wonterline, 6 
Bush 20; Hubble v. Stanford First 
Nat. Bank, 9 KyL 766. 

La.—Tooke v. Burke, 141 La. 746, 
75 S 668, 670 [quot Cyc]; Reusch v. 
Keenan, 42 La. Ann. 419, 7 S 589; 
New Orleans v. Blache, 6 La. 500. 

Mass.——Patch v. Robbins, 261 Mass. 
496, 159 NE 532 

N. Y.—Bostwick v. Van Voorhis, 
91 N. Y. 353 [aff 27 Hun 616]; Roths- 
child v. Frank, 14 App. Div. 399, 43 
ee 951 [rev 16 Mise. 621, 39 NYS 
oO 

S. D.—Coughran vy. Hollister, 15 S. 
Pp 318, 89 NW 647. 
arner v. McGowen, 27 Tex. 


487. 
Kna see cases passim supra §§ 95— 


72. Isaac Harter Co. v. Pearson, 5 
Oh. Cirs CtseNn. S: 3047 26/0h. (Circe 
601. And see cases passim supra §§ 
95-100. 

As to prior defaults or misconduct 
see supra § 101. 

73. Miller v. Gardner, 49 Iowa 234; 
Stewart v. Behm, 2 Watts 2 see 
Martin v. Stribling, capes WOM es 

74 Williams v. Morris, $97 ee 
319, 188 SW 464; Jacobs v. Curtiss, 67 
Conn. 497, 35 A 501; Doane v, New 
Sees ete, Mele Co, 1d wan eAnn- 

{a] It is business of surety to as- 
certain who the true principal is; and 
although the principal named therein 
be the party for whom he intended to 
become surety, yet if it turns out to 
be the bond of another party by 
whom it is signed, the loss must fall 
on the surety. Doane v. New Or- 
leans;-ete.y Nel Co., Jawa Amn 504. 

“75, Monroe Bank v. - Gifford,’ 72 
Iowa 750, 32 NW 669. 

76. Stoner v. Keith County, 48 
Nebr. 279, 67 NW 311. 

77. Hubbard v. Fravell, 12 Lea 
(Tenn.) 304. 

78. See cases infra notes 79-82. 

79. See supra § 99. 

80. Fassnacht v. Emsing Gagen 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 103-104] 


instead of being for additional indebtedness,*! or 
that it covers all of the indebtedness of the prin- 


cipal.S2 


[§ 104] (c) In Case of Fraud by Principal or 
Fraud ‘practiced by the principal 
alone upon the surety, without any participation on 
the part of the creditor or obligee, in inducing the 
surety to enter into the suretyship contract will not 
affect the lability of the latter;** and this rule also 
applies as to fraud of an unauthorized third per- 


Third Person. 


Co., 18 Ind. A. 80, 46 NE 45, 47 NE 
480, 68 AmSR 322; Stone v. Comp- 
ton, 5 Bing. N. Cas. 142, 35 ECL 85, 
132 Reprint 1059. 

81. Miller v. Gardner, 49 Iowa 234. 

82. Powers Dry-Goods Co. v. Har- 
si 68 Minn. 1938, 71 NW 16, 64 AmSR 
46 


83. U. Si wihittaker Wea PU neato: 
Fidelity, ete., Co., 300 Fed. 129; Wal- 
lace v. Wilder, 13 Fed. 707. 

Ark.—J. R. Watkins Medical Co. 
v. Montgomery, 140 Ark. 487, 215 SW 
628: Williams v. Morris, 99 Ark. 319, 
323, 1388 SW 464 [cit Cyc]; Stiewel 
v. American Surety Co., 70 Ark. 512, 
68 SW 1021. 

Colo.—A. S. Ripley Bldg. Co. v. 
Coors, 37 Colo. 78, 84 P 817, 11.Ann 
Cas 269; Fisher v. Denver Nat. Bank, 
22 Colo. 3738, 45 P 440. 

Del.—Lieberman v. Wilmington 
First Nat. Bank, 18 Del. 416, 8 Del. 
Ch. 519, 45 A 901, 82 AmSR 414, 48 
LRA 514. 

Ga.—Craig v. Herring, 80 Ga. 709, 6 
SE 283; Campbell v. Murray, 62 Ga. 
86; Broughton v. Joseph Lazarus Co., 
13 Ga. A. 153, 78 SE 1024. 

Ilk—Davis Sewing Mach. Co. v. 
Buckles, 89 Ill. 237; Ladd v. Town- 
ship 41, 80 Ill. 233; Booth v. Storrs, 
75 Ill. 438. 

Ind.—Lucas v. Owens, 113 Ind. 521, 
16 NE 196; Jones v. Swift, 94 Ind. 
516; Craig v. Hobbs, 44 Ind. 363; Lep- 
per v. Nuttman, 35 Ind. 384; Arch- 
bold v. W. T. Rawleigh Co., (A.) 163 
NE 538. 

Iowa.—Spring Garden Ins. Co. v. 
Lemmon, 117 Iowa 691, 86 NW 35; 
Monroe Bank v. Gifford, 72 Iowa 750, 
32 NW 669; Monroe Bank v. Anderson 
Bros. Min., etc., Co., 65 Iowa 692, 22 
NW 929; Wright v. Flinn, 33 Iowa 
159. 

Ky.—Cheatham v. Terrell, 198 Ky. 
687, 249 SW 1018, 1019 [cit Cye]; 
Wheeler v. Traders’ Deposit Bank, 
107 Ky. 6538, 55 SW 552, 21 KyL 1416, 
49 LRA 315; Sebree Deposit Bank v. 
Clark, 105 Ky. 212, 48 SW 1089, 20 
KyL 1155; Sebastian v. Johnson, 2 
Duv. 101; Smith v. Moberly, 10 B. 
Mon. 266, 52 AmD 543. 

La.—Tooke v. Burke, 141 La. 746, 
75 S 668, 670 [quot Cyc]; Union Bank 
Vanibeatiys oN wa. Ann. 378 [overr 
Union Bank vy. Beatty, 10 La. Ann. 
361]. 

Mass.—Scholl v. Gilman, 263 Mass. 
295, 160 NE 889; Hudson y. Miles, 185 
Mass. 582, 71 NE 638, 102: AmSR 370. 

Mich.—Saginaw Medical Co. v. 
Batey, 179 Mich. 651, 146 NW 329. 

Minn.—National Surety Co. v. Beck- 
lund, 169 Minn. 177, 210 NW 882. 

\ Miss.—J. ine Watkins Co.ev..i Poa; 
122 S 473; Robb v. Halsey, 19 Miss. 
140; Graves v. Tucker, 18 Miss. 9. 

Mo.—Whittemore v. Obear, 58 Mo. 
280; Linn County v. Farris, 52 Mo. 
45; 144 AmR 389; Ward v. National 
Surety Cone 67 Mo. A. 579, 152 SW 


397. 

Mont.—McCormick v. Hubbell, 4 
Mont. 87, 5 P 314. 

N. Y.—Western New York L. Ins. 
Cor wv. .Clinton, 66 IN: *Y. 326 [rev ~5 
Hun 118]; Coleman y. Bean, 1 Abb. 
Dec. 394, 3 Keyes 94, 32 HowPr 370; 
Damon vy. Empire State Surety Co., 
161 App. Div. 875, 146 NYS 996; Dun- 
fee v. Dunfee, 145 App. Div. 108, 129 
NYS 142 [aff 205 N. Y. 543 mem, 98 


NE 1102 mem]; Rothschild v. Frank, 
14 App. Div. 399, 48 NYS 951; Hurd 
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thus misled.$® 


tract ;S8 


v. Kelly, 17 Hun 327 [aff 78 N. Y. 588, 
34 AmR 567];" Kelly “~~ Christal, 16 
Hun 242 [aff 81 N. Y. 619]. 

N. D.—J. R. Watkins Co. v. Keeney, 
Tea D280, 201. NW— 833, 37 ALR 

Oh.—McGaughey v. Jacoby, 54 Oh. 
St. 487, 44 NE 231; Kingsland vy. 
Pryor, 33 Oh. St. 19. 

Okl.—Farmers’ State Bank _ v. 
Mowry, 107 Okl. 275, 232 P 26; Wat- 
kins Medical Co. v. Coombes, 66 Okl. 
126, 166 P 1072. 

Pa.—xXander v. Com., 102 Pa. 434; 
Stewart v. Behm, 2 Watts 356; Day- 
ton’s Hst., 4 Kulp 451. 

R. I.—Cimini v. Zambarano, 36 R. 
I. 122, 89 A 295, 711; Shepard Land 
Conve Sanigan, 3 6e-—y Wy Sie Ay Ss3de 

Tex.—Garner v. McGowen, 27 Tex. 
487; National Union F. Ins. Co. v. 
Peck, (Civ. A.) 296 SW 338; Riley v. 
Reifert, (Civ. A.) 32 SW 185. 

Vt.—Hardwick Sav. Bank, etc., Co. 
v. Drenan, 71 Vt. 289, 44 A 347; Flana- 
gan v. Post, 45) Vt, 246. 

Va.—Atlantie Trust, 
Union Trust, ete., Corp., 110 Va. 286, 
67 SE 182, 135 AmSR 937; Gordon v. 
Jeffery, 2 Leigh (29 Va.) 410. 

Wis.—Wilkinson v. U. S. Fidelity, 
ete, Co, LLOMWass. 226,096) NW (56.0); 
School Dist. No. 1 v. Dreutzér, 51 
Wis. 153, 6 NW 610. 

Alta.—Watkins Medical Co. v. Lee, 
LST Alitawiin, 345, 848.152 DomlUR. 1593, 
[1920] 2 WestWkly 493 [quot Cyc]. 

N. B.—Mantle Lamp Co. v. Nixon, 
51 N. B. 428, [1924] 3 DomLR 1073. 

[a] Rule applied as to fraud or 
concealment: (1) As to the nature 
and extent of the obligation assumed. 
Western N. Y. L. Ins. Co. v. Clinton, 
66 N. Y. 326 [rev 5 Hun 118]; Mantle 
LampiCor ven INTZOn, sole aN 428, 
[1924] 3 DomLR 1073. (2) As in- 
ducement to signing note as surety. 
Farmers’ State Bank v. Mowry, 107 
Okl. 275;-232-P) 263. -Potts vii Talihina. 
Kirst State Bank,, 51 Oki, 162), 151 P 
859. (3) As inducement to signing 
contractor’s bond. Tooke v. Burke, 
141 La. 746, 75 S 668. 

[b] Estoppel of surety.—‘‘Where 
the surety is misled by fraudulent 
representations of the principal into 
signing the bond, and the obligee, 
innocent of any participation in or 
knowledge of such fraud, receives the 
bond from the principal to whom the 
surety has intrusted its delivery, the 
surety is estopped frem relying on 
the fraud of the principal in an ac- 
tion on the bond and must bear the 
loss occasioned by such fraud.” Ward 
v.”National Surety Co., (Mo. A.) 152 
SIWi8 9 Ta ooo: 

[ec] Principal as agent of creditor. 
—In an action on a contract of sure- 
tyship executed to guarantee per- 
formance of the contract, misrepre- 
sentation by the principal to the 
surety is no defense, even though the 
principal’s contract with the creditor 
created the relation of agency, since 
the principal, in procuring sureties, 
acts for himself, and not the creditor. 
J. R. Watkins Medical Co. v. Mont- 
gomery, 140 Ark. 487, 215 SW 6388. 

[d] In Alabama a nonnegotiable 
instrument which a surety is induced 
to sign by the principal’s misrepre- 
sentations cannot be enforced by the 
obligee, although he knew nothing of 
the false representations when he ac- 
cepted the instrument. Rawleigh 
Medical Co. v. Wilson, 7 Ala. A. 242, 
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son,** as no duty is imposed on the obligee to seek 
out the surety and ascertain whether he has been 
The surety, however, may avoid the 
contract where the obligee at the time of the execu- 
tion of the contract by the surety has knowledge of 
such fraud,*® or participates therein;’? as where 
he stands by in silence and permits the prineipal, 
by fraud, to induce the surety to execute the con- 
or where he overhears enough of a con- 
versation between the principal and surety to put 


60 S 1001. 

84 Broughton v. Joseph Lazarus 
Co., 13 Ga. A. 153, 78 SE 1024; Sewell 
v. Breathitt Lodge No. 649 F. & A. M., 
150 Ky. 542, 150 SW 677; U.S. Fidel- 
Liyeete., iCon vii Com LO4e Si Waell029) 
31 KyL 1179; Atlantic Trust, etc., Co. 
v. Union Trust, ete., Corp., 110 -Va. 
286, 67 SE 182, 135 AmSR 937; Mof- 
fatt v. Merchants Bank, Li Canis: 

Concealment by creditor’s agent see 
infra § 105. 

85. Ky.—Cheatham v. Terrell, 198 
Ky. 687, 249 SW 1018, 1019 [cit Cyc]. 


La.—Tooke v. Burke, 141 La. 746, 
75 S 668, 670 [quot Cyc]. 
N. Y.-_Western New York L. Ins. 


Conive Clinton, 66 N. Y. 326. 

Va CtGi 9 COM Ne 
Union Trust; etes, Corp., 110 Va. 286, 
67 SE 182, 135 AmSR 937. 

Alta.—Watkins Medical Co. v. Lee, 
15 Alta. L. 345, 348, 52 DomLR 593, 
[1920] 2 WestWkly 493 [quot Cye]. 
ren ~ disclose generally see supra 

86. Ind.—Archbold v. W. T. Raw- 
leigh Co., (A.) 163 NE 588. 

Mich.—Saginaw Medical Co. v. 
Batey, 179 Mich. 651, 146 NW 329. 

N. Y.—Dunfee v. Dunfee, 145 App. 
Div. 108, 129 NYS 142 [aff 205 N. Y. 
543 mem, 98 NE 1102 mem]. : 

Okl.—Watkins Medical Co. Vv. 
Coombes, 66 Okl. 126, 166 P 1072. 

Tex.—National Union F. Ins. Co. 
v. Peck, .(Civ. A.) 296 SW 338. 

Va.—Atlantie Trust, etc, Co. v. 
Union Trust, ete., Corp., 110 Va. 286, 
292, 67 SE 182, 1385 AmSR 937. 

“It seems to be . . . well set- 
tled that where, with the knowledge 
or assent of the creditor, there is a 
misrepresentation to the surety with 
regard to any -material fact, which, 
if he had known, he might not have 
entered into the undertaking of sure- 
tyship, it will thereby be rendered in- 
valid and the surety discharged from 
his liabilities.” Atlantic Trust, ete., 
Co. v. Union Trust, etc., Corp., supra. 

87. Ind.—Archbold v. W. T. Raw- 
leigh Co., (A.) 163 NE 588. 

Mo.—Ward v. National Surety Co., 
167 Mo. A. 579, 152 SW 397. 

N. Y.—Dunfee v. Dunfee, 145 App. 
Div. 108, 129 NYS 142 [aff 205 N. Y. 
543 mem, 98 NE 1102 mem]. 

R. I.—Shepard Land Co. v. Banigan, 
AS) Re ahs Roy ek ayy 

Tex.—National Union F. Ins. Co. 
v. Peck, (Civ. A.) 296 SW 338. 

Va.—Atlantic Trust, ete, Co. v. 
Union Trust, etc., Corp., 110 Va. 286, 
67 SE ,182, 185 AmSR 937. 

[a] fllustration.—An owner em- 
ploying a contractor to erect a build- 
ing, to be paid for in part by note, who 
participates with the contractor in 
executing a fictitious agreement call- 
ing for payment in cash, whereby a 
surety for the performance of the 
contract is induced to sign a bond, is 
not entitled to enforce the obligation 
against the surety. Ward v. National 
Surety Co., 167 Mo. A. 579, 152 SW 
397 


88. Baltimore First Nat. Bank vy. 
Terry, 135 Fed. 621; Klaman vy. Mal- 
vin, 61 Iowa 752, 16 NW 356; Cheat- 
ham vy. Terrell, 198 Ky. 687, 249 SW 
1018; State Sav., etc., Co. v. Grady, 
20 Oh. A. 385, 153 NE 238. 

[a] Where principal forges names 
of other makers to a note in the pres- 
ence of the payee, and afterward pro- 
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him on inquiry;8® or where the circumstances are 
such as would lead a reasonable man to believe that 
the principal must have used fraud, but the creditor 
willfully remains ignorant.®° 

Statements to several sureties. Where the prin- 
cipal fabricates a story that will appeal to several 
separate sureties, the statements made to them in- 
dividually as part of a scheme may inure to the 
benefit of each.®? 

{§ 105] (6) Fraud or Concealment by Creditor’s 
Agent.°? In accordance with the general rules,®* a 
surety may avoid his contract, where he has been 
induced to enter into it, by false and fraudulent 
statements or representations of an agent of the 
obligeé, within the scope of his authority;°4 but 
not where such representations are not within the 
scope of his authority,?® as where they are made by 
a public agent to a person about to become a sure- 
ty on another officer’s bond.®® A surety is bound to 
take notice, when the principal is acting as agent for 
the creditor, that the authority is very limited, and 
the surety is liable, although he relies on unauthor- 
ized fraudulent statements of the principal.®7 

Where person fraudulently acts as agent for the 
principal and for the creditor, the latter cannot be 
held responsible for such fraud practiced without 
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[§§ 104-107 


his knowledge.°®® 

[§ 106] d. Forgery®®*—(1) Of Surety’s Signature. 
A contract of suretyship is void as to a person whose 
signature as surety has been forged;! and he is not 
estopped from asserting the forgery by merely with- 
holding information in regard to it at a time when 
payment from the principal might have been en- 
forced.” 

-[§ 107] (2) Of Other Signatures. If the obligee 
accepts the instfument in good faith, without no- 
tice of the forgery,® it is no defense toa surety that 
he was induced to sign an instrument on the sup- 
position that a prior signature thereon was gen- 
uine;* he is bound, although the signature of the 
principal is a forgery.® 

Of cosurety.° Unless the creditor takes the in- 
strument with notice of the facts,’ the forgery of 
the signature of a cosurety will not affect the lia- 
pility of a surety,® as where the forged signature 
is placed on the instrument after he has executed 
it. So, also, if the payee or obligee has accepted 
the instrument without notice of the forgery,!® a 
surety will not be relieved from liability merely be- 
cause he signs the instrument in the belief that the 
signature of a cosurety already appearing thereon 
is genuine, when as a matter of fact it is a forgery,+! 


cures the signature of a surety rely- 
ing on the genuineness of the 
preceding signatures, the surety is 
not liable, although the payee could 
not read and spoke English imper- 
fectly, if he was aware of the facts. 
Klaman v. Malvin, 61 Iowa 752, 16 
NW 356. 

89. Beath v. Chapoton, 115 Mich. 
506, 73 NW 806, 69 AmSR 589. 

90. Lee v. Wisner, 38 Mich. 82; 
Warren vy. Branch, 15 W. Va. 21; 


Owen v. Homan, 4 H. L. Cas. 997, 10} 


Reprint 752. 

[a] Rule applied.—An instruction, 
that if the obligee knew of any confi- 
dential relation between the principal 
and the surety, he would be affected 
by any fraud or concealment prac- 
ticed by the principal upon the sure- 
ty to induce the latter to sign the 
bond, was held to be sufficiently fay- 
orable to the surety. Lee v. Wisner, 
38 Mich. 82. 

91. State Sav., etc., Co. v. Grady, 
20 Oh. A. 385, 153 NE 238. 

92. Knowledge of defaults or mis- 
conduct see supra § 109. 


93. See Agency §§ 513-576. 
94. Lynchburg Shoe Co. vy. Daniel, 
23 Ga. A. 186, 98 SE 107; People’s 


State Bank v. Hill, 210 Ky. 222, 275 
SW 694; Gasconade County v. San- 
ders, 49 Mo. 192; Jones v. National 
Bldg. Assoc., 94 Pa. 215; W. Bodek 
Conveisacks, 19a. DistietL: 

[a] Secretary of company.—W here 
one is induced to become surety on 
a note by the representations of the 
secretary of a building association, 
the association cannot allege a want 
of authority in the secretary to make 
such representations when the.surety 
makes defense on the terms of the 
agreement. Jones v. National Bldg. 
Assoc., 94 Pa. 215. 

{b] Rule applied.—In a __ suit 
against a surety on a note, a plea 
setting up false and fraudulent rep- 
resentation of plaintiff's agent, in- 
ducing: defendant to sign, that plain- 
tiff would furnish additional goods 
in ‘a named amount, which plaintiff 
refused to do, increasing the hazard 
to defendant, is not subject to general 
demurrer. Lynchburg Shoe Co. v. 
Daniel, 23 Ga. A. 186, 98 SE 107. 

Liability of principal for represen- 
tation of agent generally see Agency 
§ 541. 

95. Lieberman v. Wilmington First 
Nat. Bank, 18 Del. 416, 8 Del. Ch. 519, 


45 A 901, 82 AmSR 414, 48 LRA 514; 
Wythes v. Labouchere, 3 De G. & J. 
593, 60 EngCh 459, 44 Reprint 1397. 

[a] Cashier of bank has no au- 
thority to make a representation that 
a teller is honest, his accounts 
straight, that he would not take any- 
thing, and that a surety would not 
run any risk in signing his bond. 
Lieberman v. Wilmington First Nat. 
Bank, 18 Del. 416, 8 Del. Ch. 519, 45 
A 901, 82 AmSR 414, 48 LRA 514. 

{b] Not  creditor’s agent.—The 
fact that the principal employs solici- 
tors who are the ordinary solicitors 
of the creditor, but who are not em- 
ployed by the creditor in the transac- 
tion, does not make the solicitors the 
agents for the creditor so as to affect 
the creditor with notice of fraud or 
concealment, although the solicitors 
afterward are paid by the creditor for 
reporting as to the-sufficiency of the 
surety. Wythes v. Labouchere, 3 
De G. & J. 598, 60 EngCh 459, 44 Re- 
print tn 

96. U.S. Fidelity, etc., Co. v. Com., 
104 SW 1029, 31 KyL 1179; McLean 
v. State, 8 Heisk. (Tenn.) 22. 

[a] Lllustrations.—(1) Represen- 
tations as to the condition of a col- 
lector’s accounts made by a chairman 
of the county court to persons about 
to become sureties cannot affect the 
obligation of the sureties, although 
they are misled thereby, and he is not 
the agent of the state or county to 
give such information, and the state 
or county is not bound by his act. 
McLean v. State, 8 Heisk. (Tenn.) 22. 
(2) That a county judge misrepre- 
sented to a surety company that the 
accounts of a trustee were correct, 
and that proper securities and funds 
were in his hands to balance, does not 
vitiate the trustee’s bond to the state, 
upon which the company became sure- 
ty on the strength of such represen- 
tations, since it was not the judge’s 
duty to make any representation to 
the surety, and the state, not.having 
authorized him to act for it in the 
matter, is not bound by his acts. U. 
S. Fidelity, ete., Co. v. Com., 104-SW 
1029, 31 Kyl 1179. 

Knowledge by public agent of of- 
ficer’s defaults see supra § 101. 

97. eee v. Tucker, 51 SW 2, 
21 KyL 23 

98. Jungk v. Reed, 12, Utah 196, 
42 P 292. 

99. Forgery as defense to bill or 


note generally see Bills and Notes §§ 
1028-1030. 

Forgery as offense see Forgery 26 
Cc. J. p 893. 

1. Johnson v. T. M. Dover Mercan- 
tile Co., (Ark.) 261 SW 9138; Colquitt 
vi ‘Smith, 72: 'Ga, 5153, “Maxwell we 
Wright, (Ind. A.) 64 NE 893; Watkins 
Medical Co. v. Lee, 15 Alta. L. 345, 
349, 52 DomLR 593, [1920] 2 
WestWkly 493 [quot Cy¢e]. 

2. Maxwell v. Wright, (Ind. A.) 64 
NE 898. 

3. Knowledge by creditor or 
obligee as element of fraud generally 
see Supra §§ 102-104. 

4 York County Mut. F. Ins. Co. 
v. Brooks, 51 Me. 506; Watkins Medi- 
cal Co. v. Lee, 15 Alta. L. 345, 349, 52 
DomLR 593, [1920] 2 WestWkly 493 
rape Cyc]. And see cases infra note 


Estoppel of surety generally see 
infra §§ 116-121 

Fraud as affecting validity of sure- 
ie assent generally see supra §$§ 88— 


5. Wayne Agricultural Co. v. Card- 
well, 73 Ind. 555; Helms v. Wayne 
Agricultural Co., 73 Ind. 325, 38 AmR 
147; Chase.v. Hathorn, 61 Me. 505; 
Trevathan v. Caldwell, 4 Heisk. 
(Tenn.) 535; Arthur y. Sherman, 11 
Wash, 254, 39 P 670. 

6. Forged signature as not compli- 
ance with condition requiring other 
surety see Supra § 58 

7. Klaman v. Malvin, 61 Iowa 752, 
16 NW 356; Watkins Medical Coun: 
Lee, 15 Alta. L. 345, 349, 52 DomLR 
593, {1920] 2 WestWkly 493 [quot 
Cyc]. 

8. Hall v. Smith, 14 Bush oe 
604; Cimini v. Zambarano, 36 R. I. 
122, 89 A 295, 711; Watkins Medical 
Co. v. Lee, 15 Alta. Iu. 345, 349, 52 
DomLR 593, [1920] 2 WestWkly 493 
[quot Cyc]: 2 

9. Mathis v. Morgan, 
53 AmR 847; Tarbill 
City Mill Works, 2 Oh- Cire Ct. 564; 
1 Oh. Cir. Dec. 643; Sullivan v. Wil- 
liams, 43 S. C. 489, 21 SE 642; Wat- 
kins Medical Co. v. Lee, 15 Alta. L. 
345, 349, 52 DomLR 593, [1920] 2 
WestWkly 493 [quot Cyc]. 

10. Helms v. Wayne Agricultural 
Co., 73 Ind. 325, 38 AmR 147; State 
v. Baker, 64 Mo. 167, 27 AmR 214. 
And see cases infra note 11. 

11. Ark.—J. R. Watkins Medical 


12, Ga. 517, 
v. Richmond 


For later cases, developments and changes in the law see cunmiulative Annotations, same title, page and note number. 


§§ 107-109] 


as in such a case he will be regarded as affirming the 
genuineness of the previous signature ;12 
rule has been held to apply, although the forged name 
is erased before delivery of the instrument. So ABBA 

der some statutes, however, the liability of the re- 
maining sureties will be proportionately dimin- 


ished. 18 


[§ 108] e. Duress.15 Unden 


removed.!8 


[§ 109] 10. Capacity or Qualifications of Sure- 
ty.1° Subject to the rules governing capacity to con- 
tract in general,?° a surety is not bound by his ob- 
ligation, where at the time of entering into it he is 
not of sufficient mental capacity to make the con- 
tract,?* or where he is incompetent so to contract, 


Co. v. Warren, 150 Ark. 542, 234 SW 
618. 

D. C.—U. S. v. Boyd, 8 App. 440. 

Il],—Stern v. Peo., 102 Ill. 540; 
Stoner v. Millikin, 85 Ill. 218 [overr 
Seely v. Peo., 27 Ill. 173, 81 AmD 224]; 
Cornell v. Peo., 37 Ill. A. 490. 

Ind.—State v. Pepper, 31 Ind. 76. 

Ky.—Sewell v. Breathitt Lodge No. 
649 BF. & A. M., 150 Ky. 542, 150 SW 
677; Wheeler v. Traders’ Deposit 
Bank, 107 Ky. 653, 55 SW 552, 21 KyL 
1416, 49 LRA 315; 
wood, 1 Duv. 104. 

Me.—York County M. F. Ins. Co. v. 
Brooks, 51 Me. 506. 

Mo.—State v. Hewitt, 72 Mo. 603; 
State v. Baker, 64 Mo. 167, 27 AmR 
214. 

Nebr. — Kansas City Terra-Cotta 
Lumber Co. v. Murphy, 49 Nebr. 674, 
68 NW 1030; Lombard vy. Mayberry, 
2 Nebr. 674, 40 NW 271, 8 AmSR 
34. 

Oh.—Bigelow v. Comegys, 5 Oh. 
St. 256; Selser v. Brock, 3 Oh. St. 302. 

Tex.—Linskie v. Kerr, (Civ. A.) 34 
SW 765. 

Alta.—Watkins Medical Co. v. Lee, 
15 Alta. L. 345, 349, 52 DomLR 593, 
[1920] 2 WestWkly 493 [quot Cyc]. 

[a] In Alabama (1) it has been 
held on common-law principles that, 
where a person-agrees to sign a bond 
or note as surety if another will sign, 
and thereafter a bond is exhibited to 
which the signature of such person is 
forged, the surety signing thereafter 
is not bound, although the obligee 
was not aware of the forgery. South- 
ern Cotton Oil Co. v. Bass, 126 Ala. 
343, 28 S 576; Sharp v. Allgood, 100 
Ala. 183, 14 S16. (2) But under Ne- 
gzotiable Instruments Act §§ 4985, 
5007, 5018, 5138, 5143, a bona fide 
holder of a note may recover from a 
surety signing in reliance on the 
maker’s false statement of the gen- 
uineness of the signature of another 
surety. Ex p. Goldberg, 191 Ala. 356, 
67 S 839, LRA1915F 1157 [rev 10 Ala. 


A. 485, 65 S 454, 6 Ala. A. 249, 60 S 
744). 
12. Colo.—Watkins Medical Co. vy. 


Johnson, a Colo. 320, 201 P 47. 

D. C.— Sux: Boyd, 8 App. 440. 

Ky. "ail v. Smith, 14 Bush 604. 

Me.—York County Mut. F. Ins. Co. 
v. Brooks, 51 Me. 506. 

Mo.—State v. Baker, 64 Mo. 167, 27 
AmR 214. 

Nebr.—Johnson County v. Chamber- 
lain Banking House, 80 Nebr. 96, 113 
NW 1055; Lombard v. Mayberry, 24 
Nebr. 674, 40 NW 271, 8 AmSR 234. 

Oh.—Selser Vv. Brock, 3) Oh. St. 302. 

Indorser as warranting genuineness 
of previous signatures generally see 
Bills and Notes § 581. 

[a] When rule applicable.—The 
Suit that sureties signing an instru- 

ment are presumed to have known 
and guaranteed the genuineness of 
former signatures applies only where 
a bond has been delivered by, or in 


general rules!® a 
surety is not bound by a contract which he has 
signed under duress,'? unless he waives the duress 
and ratifies the contract after the duress has been 


Terry v. Hazle-. 
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by reason of his personal interest in the subject of 
the contract;*? and these rules apply, even though 
the obligee had no knowledge of the surety’s in- 
capacity or incompetency.?? 
or misrepresentation,?* a surety, however, 1s not re- 
leased by the incapacity of a cosurety;?° nor, in 


Th the absence of fraud 


case of a note to a corporation, is the surety on such 


note released by the fact that he was a director of 
such corporation.?® 
part of the surety, and the fact that it is a contract 
of suretyship, may be considered on the question of 


Weakness of capacity on the 


fraud in procuring the contract.27 


liability. 


behalf of, the principal, although un- 
signed by him, and the sureties con- 
sent >to its delivery in that condition. 
Watkins Medical Co. v. Johnson, 70 
Color S207 201 PrA7. 

13. York County Mut. F. Ins. Co. 
v. Brooks, 51 Me. 506. 

Erasure of name as alteration gen- 
erally see infra § 123. 


14. See case infra this note. 
{a] In Arkansas, under Crawford 
& M. Dig. § 8283, where, in an action 


on a note, it appears that the names 
of three persons appearing as sureties 
were forged, action as to them must 
be dismissed, and the liability of the 
other eleven sureties reduced to the 
extent of three fourteenths of the 
note. Johnson v. T. M. Dover Mer- 
cantile Co., 261 SW: 933. 

15. Effect of duress on principal 
see supra § 11. 

Invalidity of bond for duress gen- 
erally see Bonds §§ 33-35. 

16. See Contracts §§ 310-325. 

F 17. Ala.—State v. Brantley, 27 Ala. 
4. 

Ill.—Corn Belt Lumber Co. v. Doty, 
212 Ill. A. 521. 

Kan.—U. S. Banking Co. v. Veale, 
84 Kan. 385, 114 P 229, 37 LRANS 540. 

Ky.—People’s State Bank v, Hill, 
210 Ky. 222, 228, 275 SW 694 [quot 
Cyc]. 

7 Mo.—Wilkerson v. Hood, 65 Mo. A. 
91 

Va.—Cobb v. Vaughan, 141 Va. 100, 
126 SE 77, 43 ALR 177. 

[a] Acts not constituting duress: 
(1) As to wife signing obligation as 
surety for husband. U. S. Banking 
Co. v. Veale, 84 Kan. 385, 114 P 229, 
230, 30 LRANS 540. (2) In case of 
a bond executed by directors of a bank 
as collateral security for a note given 
by the bank to another in return for 
money loaned, a plea of duress in 
obtaining one of defendants’ signa- 
tures, based on alleged threats of the 
state bank examiner, is insufficient, 
where the only statements alleged to 
have been made were that the exam- 
iner “intimated” and “stated” that, 
unless defendant signed the bond, he 
“could be’ and ‘might be” prose- 
cuted and imprisoned for mismanage- 
ment. Cobb v. Vaughan, 141 Va. 100, 
M20 SIH edils A OA enEy hyde 

18. Augusta Motor Sales Co. v. 
King, 36 Ga. A. 541, 1387 SHE 102. 

[a] - Removal of duress.—Where a 
person is compelled to execute a note 
as surety, on threat of prosecution 
against his son for criminally dis- 
posing of mortgaged property, the 
duress is removed on the surety’s as- 
certaining that animals which con- 
stituted the mortgaged property had 
died and that the son was not guilty 
of criminal conduct. Augusta Motor 
Sales Co. v. King, 36 Ga. A. 541, 137 
SE 102. 

19. Capacity to enter into surety- 
ship contract by: 


Partner cannot become a surety on an obligation 
executed by his firm as principal, since he would be 
acting as both principal and surety at one and the 
same time, in the same obligation, and for the same 


Statutory qualification. A statutory provision as 


ete ae see Attorney and Client § 


Corporation see Corporations §§ 2786- 

Infant see Infants § 201. 

Married woman see Husband and 
Wife §§ 358, 358%, 385-387. 

Partner see Partnership § 355. 
Incapacity or disqualification of 

principal see supra § 10. 


20. See Contracts § 44. 
21. Moore v. Gilbert, 175 Fed. 1, 99 
CCA 141; Van Patton v. Beals, 46 


Iowa 62; Doty v. Mumma, 305 Mo. 188, 
264 SW 656. 

[a] One unable to comprehend 
character of his act in signing a note, 
its scope and effect, or nature and 
consequences, is incapable of con- 
tracting as surety on the note. Doty 
v. Mumma, 305 Mo. 188, 264 SW 656. 

22. Assets Realization Co. v. Roth, 
179 App. Div. 324, 166 NYS 388 [rev 
on other grounds 226 N. Y. 3870, 123 
NE 743]. 

[a] Interest held insufficient.— 
Where bank stockholders, who signed 
a surety agreement pursuant to a 
liquidation agreement with another 
bank, together hold only about one 
quarter of the shares of their bank, 
their personal interest does not de- 
stroy or weaken their position as 
sureties. Assets Realization Co. v. 
Roth, 179 App. Div. 324, 166 NYS 388 
[rev on other grounds 226 N. Y. 370, 
123 NE 743]. 

Pig Van Patton v. Beals, 46 Iowa 

{a] Person of unsound mind, who 
signs as surety a note given for an 
antecedent debt, cannot be held liable 
thereon, even though the person tak- 
ing the note had no knowledge that 
the surety’s mind was unsound. Van 
Patton v. Beals, 46 Iowa 62. 

24. See supra §§ 88-105. 

25. Wills v. Evans, 38 SW 1090, 18 
KyL 1067 (infancy). _- 

26. Commonwealth Bank v. Trip- 
lett, 6 J. J. Marsh. (Ky.) 549. 

[a] Bank director as not incom- 
petent.—(1) In a suit instituted by 
the president and directors of a bank 
on a promissory note to the bank, a 
plea by one of defendants that at the 
time the note sued on was executed he 
was a director of the bank, and there- 
fore not competent to sign such note 
as a surety, and that he did sign it as 
a surety and not as a principal, states 
no defense, as the contract as surety 
was not void, but was as binding on 
defendant as it would have been had 
he not been a director. Common- 
wealth Bank v. Triplett, 6 J. J. Marsh. 
(Ky.) 549. (2) Indorsement of nego- 
tiable paper by corporate officer gen- 
erally see Corporations § 1877. 

27. Causey v. Wiley, 27 Ga. 444. 

Fraud in procuring contract gen- 
erally see supra §§ 88-105. 

28. Bayne v. Cusimano, 50 La. 
Ann. 361, 23 S 361. 


\ 
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to the qualifications of a surety must be substan- 
tially complied with;?® but a person who has be- 
come a surety cannot plead his lack of legal qualifica- 
tion as a defense.?° A provision making it unlaw- 
ful for a certain person to become indorser for any 
other person does not prohibit him from acting as 
surety.°+ 

[§ 110] 11. Illegality.22 As in the case of con- 
tracts in general,®? an illegal suretyship contract is 
not enforceable against the surety,?* except that, 
where the contract is only partially illegal, the sure- 
ty’s liability may continue as to the residue.?® 

[§ 111] 12. Evidence of Existence of Relation— 
a. Presumptions?*—(1) In general. Where the 
names of two-or more parties to an obligation ap- 
vear, it will be presumed, unless a different rela- 
tion is shown by the language of the writing, that 
all are principles;*7 and in the absence of evidence 
to the contrary there generally is no presumption 
that any of such parties are sureties;°* nor, if it 
be known that some are sureties, is there any pre- 
sumption, from the order of the names, which those 
sureties are.?® But where one of several signers 
is known to be the real principal, the others, as be- 
tween themselves, are prima facie sureties of the 
principal, and cosureties of each other;*® and the 
creditor may be presumed to know that one person 
is the principal, where such person has obtained all 
the benefit of the contract,4! as by receiving all of 
the money,*? or where the contract was entered in- 


29. Lovejoy v. Isbell, 70 Conn. 557, | policy. Denecke v. 
40 A 531; Gossett v. Cashell, 14 La. | 600, 169 NW 97. 
245; Mourain v. Devall, 12 La. 93. 35. 


[a] Residence.—A surety required 
by an order of court must be resident 
within the jurisdiction of the court; 
and, although he is a nonresident, if 
he enters into the suretyship contract, 
he renders himself amenable to the 
jurisdiction of the court. Wallace v. 
Glover, 3 Rob. (La.) 411; State v. 
Judge New Orleans Prob. Ct., 2 Rob. 


36. 


Completeness 
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“sented to deal with him as surety.°? 


Citizens’ Trust Co. v. Tindle, 
272 Mo. 681, 199 SW 1025. 


Presumptions as to: 
Acceptance of suretyship contract 44, 
see supra § 70 
signed by all parties see supra § 
64 


Existence and terms of contracts 


[S$ 109-118 


to on account of a debt due from one person only.** 

Rebuttal. The presumption that a party is a 
principal and not a surety may be rebutted by prop- 
er evidence;** and where the names of two or more 
persons appear to an obligation, any of them may, . 
without alleging fraud or mistake, allege and show 
that his relation thereto is only that of surety.*° 

[§ 112] (2) Affixing Words “Surety” or ‘“Secu- 
rity.” Ifthe word “surety” or “security” is affixed 
to some of the names, the presumption is that those 
are sureties, and tha others principals,+® although 
the use of the word “surety” does not indicate neces- 
sarily that the promise is collateral, or that there 
is another primarily liable.*7 

[§ 113] b. Burden of Proof.48 In accordance 
with the general rules, as to burden of proof,*® par- 
ticularly those relating to the burden of proving the 
existence of contracts in general,®° the burden of 
proof is on the party asserting it, to prove the exist- 
enca of a suretyship contract.51 Thus, where the. 
relation is not apparent on the face of the instru- 
ment, the burden is on a person claiming to contract 
as surety to prove the fact of suretyship,®? and 
that the creditor not only knew of that fact but con- 
On the other 
hand, if the relation is apparent on the face of the 
instrument, the burden of proof is on one assert- 
ing the nonexistence of the relation.54 Where ac- 
ceptance of the contract is presumed,®® the burden 
of proving that it was not accepted is on the sure- 
West, 184 Iowa Vt.—Arbuckle v. Templeton, 65 Vt. 

205, 25 A 1095. 


Wis.—Omaha Nat. Bank vy. Johnson, 
111 Wis. 372, 87 NW 237. 


Cross references: 43, Brannon v. Irons, 19 Ind. A. 
305, 49 NE 469. 
Orvis v. Newell, 17 Conn. 97; 


Harvey v. Osborn, 55 Ind. 535; Crum- 
rine v. Crumrine, 14 Ind. A. 641, 43 
NE 322; Hart v. Russellville Bank, 
105 SW 934, 32 KyL 338; Whitaker 
v. Smith, 4 Pick. (Mass.) 83. 


instrument not 


(lia.) 449; Gossett _v. Cashell, 14 La. generally see Contracts §§ 927- 45. Green v. May, 148 Ky. 78%, 147 

245; Mourain vy. Devall, 12 La. 93; 945, : ; Sw 428. 

Potter v. Richardson, 1 Mart. N. S. Signers of bill or note see Bills and 46. Lathrop v. Wilson, 30 Vt. 604; 

(La.) 276. Notes § 1308. 
[b] Substantial inhabitant.—A 

statutory provision requiring ‘“‘some §§ 25-88. 

substantial inhabitant of this State | Presumptions 


Presumptions generally see Evidence 


in ‘action by creditor 


cee v. McVeigh, 82 Va. 751, 1 SE 


To name of comaker of bill or ‘note 
see Bills and Notes § 105. 


as surety” is complied with by a com- against surety see infra § 354. 47. Giltinan v. Strong, 64 Pa. 242. 
pany of another state, authorized to 37. Green v. May, 148 Ky. 783, 147 48. Burden of proof generally in 
transact business within the state, | SW 428. action: 


becoming surety. Lovejoy v. Isbell, 
70 Conn: 557; 40 Ai S32. 

30. Heater v. Pearce, 59 Nebr. 583, 
81 NW 615. 

31. Decatur Branch Bank v. Doug- 


lass, 90 Ala. 853. 


[a] Member of general assembly. 
—A statute which merely makes it 
unlawful for a member of the general 
assembly to be the indorser or surety 
of a note discounted by the state 
bank or any of its branches, which is 
not his own paper, or for his own 
benefit, does not discharge a member 
from liability as surety on a note 
which may have been received in 
some other way than being dis- 
counted, or may have been his own 
paper or for his own benefit. Decatur 
Branch Bank v. Douglass, 9 Ala. 853. 

32. Bond for illegal consideration 
generally see Bonds § 382. 

Illegality of: 

Indemnity for bail see Indemnity § 16. 
encipals obligation see supra §§ 

14-16. 

33. See Contracts § 339 et seq. 

34. Denecke v. West, 184 Iowa 600, 
169 NW 97. 

[a] Contract held not illegal.—A 
contract of suretyship for the per- 
formance of a contract to repurchase 
land is not void as against public 


As to bill or note see Bills and 
Notes § 1308. 
38. Ala.—Johnson v. King, 20 Ala. 


270. 
Ill.— Paul y. Berry, 78 Ill. 158. 
, Ay WADE SN 
431, 39 AmR 155; Chandler v. Rud- 


dick, 1 Ind. 391. 


Rae ma ae v. Foot, 11 Metc. 
ao ntinn—Asnew v. Merritt, 10 Minn. 


N. H.—Derry Bank v. Baldwin, 41 
N. H. 434. 

Que.—Hamilton Bank vy. Guertin, 
29 RevLegNS 316. 

[a] That first or any number less 
than all of signers of an instrument 
are principals and the others sure- 
ties is not presumed. Summerhill v. 
Tapp, 52 Ala. 227; J. R. Raible Co. 
v. City Bank, etc., Co., 22 Ala. A. 68, 
TI20S e543: 

392. Summerhill v. Tapp, 52 Ala. 
227; Deering v. Veal, 78 SW 886, 25 
KyL 1809. 

40. Flanagan v. Post, 45 Vt. 246. 

41. Sanders’ Est., 4 Misc. 343, 24 
NYS 317 [aff 82 Hun 62, 31 NYS 65]. 

42. Ill.—Ward vy. Stout, 32 Ill. 399. 

Ky.—Champion vy. Robertson, 4 
Busha. : 
Pee eee v. Little, 45 Me. 


Between sureties see infra § 524. 
Ts a against surety see infra 
854. 
7 ures against principal see infra 
ol. 
Burden of proof as to: 
Existence and terms of contracts gen- 
erally see Contracts §§ 927-945. 
Notice to creditor of suretyship rela- 
tion see supra § 24. 
49. Burden of proof generally see 
Evidence §§ 13-24 


50. See Contracts §§ 927-945. 

51. Farmers’, etc, Bank vy. De 
Shorb, 137 Cal. 685, 70 P 771. 

52. Farmers’, ete., Bank v. De 


Shorb, supra; Casey v. Gibbons, 136 
Cal. 368, 68 P1032; Kearney v. Har- 


Bee 58 N. C. 199. And see infra § 
53. See supra § 24, 


54 Flanagan v. Post, 45 Vi. 246; 
Marshall v. Shelburne, 14 Can. S. C. 
737, 7 CanLTOccNotes 130. 

_{a] Iustration.—Where, in an ac- 
tion against sureties, the defense 
raised is that the bond was not exe- 
cuted by them, and plaintiff proves a 
prima facie case of the bond properly 
executed on its face, the burden of 
proving want of execution is on the 


surety. Marshall v. Shelburne, 14 
Can. 8. C. 737, 7 CanLTOccNotes 130. 
55. See supra § 70. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the fraud of the obligee.®° 


ed to such delivery.®? 
[§ 114] ¢c. Admissibility.*? 


If the surety claims that his execution of the 
contract was induced by fraud,°* the burden is on 
him to prove that fact;°s and where an apparent 
surety claims that he signed only as attesting wit- 
ness, it is incumbent on him to prove that he was 
induced to sign his name to the instrument as an 
apparent surety by mistake on his part,®® or by 
The burden is on the 
creditor to show his lack of knowledge of fraud of 
the principal in procuring the surety’s signature.®4 
Where a bond purporting to be signed by the prin- 
cipal is delivered without his signature, the obligee 
has the burden of showing that the surety consent- 


The general rules as 
to the admissibility of evidence,°* particularly in 
respect of the existence of contracts in general,®® 
apply to the admissibility of evidence, including cir- 
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pal, 
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existence of a suretyship contract ;°* such as on the 
question of the surety’s 
cution of the contract;®® or of fraud as 
ment to the surety’s signature;*° or to show the 
true relation of the parties to the contract.74 
is competent for the surety to testify that, in sign- 
ing the instrument and leaving it with the princi- 
it was not his intention “to deliver the bond 
without the principal’s signature.7? 

[§ 115] d. Weight and Sufficiency.7? 
eral rules as to the weight and sufficiency of evi- 
dence,** particularly in respect of the existence of 
contracts generally,75 


estoppel,®*® to deny his exe- 
an induce- 


Te 


The gen, 


apply in determining the 


weight and sufficiency of the evidence as to the ex- 


cumstantial evidence,*® to prove or disprove the 


56. Evans v. Kister, 92 Fed. 828, 
35 CCA 28. 


57. See supra §§ 88-105. 
58. Green v. May, 148 Ky. 783, 147 
SW 428; National Union F. Ins. Co. 


Vv. Peck, (Tex. Civ. A.) 296 SW 338. 


59. Green v. May, 148 Ky. 783, 147 
Sw 428. 

60. Green v. May, supra. 

61. Monroe Bank y. Anderson Bros. 
eee etc., Co., 65. Iowa 692, 22 NW 

93 

62. Watkins Medical Co. v. John- 


son, 70 Colo. 320, 201 P 47; Goodyear 
Dental Vulcanite Co. v. Bacon, 151 
Mass. 460, 24 NE 404, 8 LRA 486. 
Signature by principal generally sce 
Supra §§ 42-45. 
63. Admissibility of evidence gen- 
erally in action: 
Between sureties see infra § 525. 
BY, creditor against surety see infra 
30D. 
By surety against principal see infra 
452 


Parol evidence to show suretyship 
of party to written contract generally 
see Evidence § 1643. 


64. See Evidence, §§ 89-1729. 

65. See Contracts §§ 961-965. 

66. Bishop v. Georgia Nat. Bank, 
13) (Ga. A. 238,578 SEY 947; O'Fallon 


Supply Co. v. Tagliaferro, 29 N. M. 
240, 224 P 394. 

[a] As corroborative evidence.— 
Evidence of the known good financial 
standing of a proposed surety is ad- 
missible, within the sound discretion 
of the court, as a circumstance tend- 
ing to corroborate the testimony of 
the executing sureties that they had 
executed and delivered the bond on 
condition that it should also be exe- 
cuted by such proposed _ surety. 
O’Fallon Supply Co. v. Tagliaferro, 
29 N. M. 562, 224 P 394. 

67. See cases infra this note. 

[a] Evidence held admissible on 
the issue whether a certain person 
was the surety of a buyer, where 
there was evidence that he had an in- 
terest in the contract of sale, his 
testimony that he received no com- 
mission out of the transaction is ad- 
missible. Green v. May, 148 Ky. 183; 
147 SW 428. 

[b] Evidence held inadmissible on 
the issue whether a person signing a 
eontract of sale was the buyer’s sure- 
ty.. Green v. May, 148 Ky. 783, 147 
SW 428. 

68. See generally infra §§ 116-121. 
69, J. R. Watkins Co. v. Rivers, 37 
Ga. A. 559, 140 SE 770. 

[a] Thus, on the question of a 
surety’s estoppel to deny the execu- 
tion of the contract by reason of his 
silence on receiving notice from the 
obligee of the receipt and acceptance 
of the contract, the surety may ex- 
plain his failure to deny having 
signed the contract by testimony 


[50 C. J.—5] 


tending to show that he had at 
one time executed with the principal 
obligor in the contract sued on anoth- 
er contract similar to the one in ques- 
tion, and that he believed that the 
obligee’s notice had reference to such 
previous agreement; and proof of the 
execution of the former contract is 
also admissible on such question. J. 
R. Watkins Co. v. Rivers, 37 Ga. A. 
559, 140 SE 770. 

70. Wakonda State Bank v. Fair- 
field, (S. D.) 220 NW 515. 

[a] Evidence held admissible.— 
Proof that a surety signing a note 
with the cashier of a bank relied on 
representations made by the cashier 
and officer of the bank that money 
was to be used to start the cashier 
in a new business, when in fact it 
was used to cover the _ cashier’s 
shortage, is admissible in an action 
on the note. Guaranty State Bank v. 
Potter, 49 S. D. 619, 208 NW 170. 

[b] Exclusion of evidence of fraud 
as error.—Wakonda State Bank v. 
Fairfield, (S. D.) 220 NW 515. 

Fraud as inducement generally see 
supra §§ 88-105. 


71. In re Taussig, 221 Pa. 62, 70 
A 294, 
[a] Thus, where a mother and son, 


one having a life interest and the 
other a remainder interest in an es- 
tate, executed a judgment note, as- 
signing their interests in the estate 
.as security, and the mother was the 
“principal and the son was surety in 
the transaction as shown by the 
papers, after the death of the mother, 
evidence is admissible to show as be- 
tween the son and the mother’s estate 
that the son was in fact the principal 
and the mother the surety. In re 
Taussig, 221 Pa. 62, 70 A 294. 

72. Morrison County School Dist. 
No. 80 v. Lapping, 100 Minn. 139, 110 
NW 849, 12 LRANS 1105. 

73. Weight and sufficiency in ac- 
tion by creditor against surety see 
infra § 356. 


74. Hee Evidence §§ 1730-1806. 

75. See Contracts §§ 977-982. 

76. See cases infra this note. 

[a] Evidence held sufficient to 
show: (1) Suretyship in general. 
Deming v. Maas, 18 Cal. A. 330, 123 
P2045 Cotton y., Cotton, (cy, 115. 
SW 783; Stanhope v. Shambow, 54 
Mont. 360, 170 P 752; Billings. v. 
Eagle Printing, etc., Co., 96 Okl. 168, 


22ljP le; Billings, vi INews Pub..Co., 
96 Okl. 167, 221 P12. (2) Cosurety- 
ship. Peterson v. Kinney, 113 Nebr. 
214, 202 NW 628. (3) Suretyship and 
not guaranty. McKibben v. Luther 
Williams Banking Co., 32 Ga, A. 419, 
123 SH 726. (4) That defendant, in 
an action to foreclose the right to 
capital stock deposited to secure a 
bonding company, was not a surety 
in the transaction. American Bond- 


istence of the relation of suretyship;7® as in re- 
gard to proof of execution of the instrument,*? such 
as to prove whether or not the surety signed the 
contract,"® or whether his signature was induced by 


ing Co. v. Loeb, 47 Wash. 447, 92 P 
282. (5) That plaintiff did not ac- 
cept notes when first tendered to it, 
and that defendant’s signature, made 
thereafter to induce acceptance, was 
not a subsequent, separate, and en- 
tirely distinct transaction from the 
original execution and delivery, so as 
to require a new consideration. Pen- 
nock v. Texas Builders’ Supply Co., 
(Tex. Civ. A.) 193 SW 760. 

[b] Evidence held insufficient to 
show: (1) Suretyship in general. 
ae ae v. Marks, 66 Cal. A. 593, 226 

931; Holt v. Bodey, 18 Pa. 207; 
er ea v. Henderson, 89 S. C. 146, 
71 SE 831; Bumpus_ v. Lovejoy, 
(Wext Civ: A.) 196 SW 631; American 
Bonding Co. v. Loeb, 47 ‘Wash. 447, 
92 P 282 [reh den 50 Wash. 104, 96 
P 692, 126 AmSR 891]. (2) That one 
was a principal in a lease and rent 
notes, and not a surety, within a stat- 
ute providing that a surety shall be 
discharged from liability under any 
judgment after the lapse of seven 
years without any execution issued 
thereon. Prewitt v. Glasscock, 137 
Ky... 779, 127 SW 145: 

{c] Prima facie proof.—Where 
two persons execute, as joint makers, 
certain notes for a loan secured by a 
mortgage on the land of one of them, 
who applies for the loan, and with 
whom the entire transaction with 
reference to it is made, and who tells 
the sender that he desires the money 
to make certain improvements on the 
land, it is sufficient to show prima 
facie that the other was only a surety. 
Devine v. U. S. Mortgage Co., (Tex. 
Civ. A.) 48 SW 585. 

77. See cases infra this note. 

[a] Evidence held sufficient: 
To show execution of contract by 
surety. Cohn y. Bernstein, 205 Ill. 
A. 325; Selma Sav. Bank v. Hinkle, 
183 Iowa 200, 166 NW 748; North 
Carolina School Book Depository, Inc. 
v. Riddle, 190 N. C. 4382, 130 SE 15. 
(2) To show that a certain person 
signed as principal. Greene vy. Ander- 
son, 102 Ky. 216, 43 SW 195, 19 KyL 
1187. ¢3)' @ Lo? “support. a, verdict 
against the surety as against the de- 
fense of nondelivery of the bond. 
Udick’ v..UlT Ss. Bidelity,. letc.2C€o,,3% 
Ida. 181, 215 PB 838. 

78. See cases infra this note. 

[a] Evidence held sufficient (1) to 
show that surety’s signature was a 
forgery. McCarty v. Love, 145 Miss. - 
330, 110 S 795. (2) Where the surety 
swears that he signed the bond in 


GQ) 


‘blank, and did not make any affidavit 


of justification, and the attesting wit- 
ness and the magistrate who certified 
the execution of the bond swear that 
the surety must have executed the 
bond properly, or the action taken by 
them would not have been taken, the 
weight of evidence was in favor of the 
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fraud,*7® or was executed on condition;*® or wheth- 
er or not the contract was illegal.*+ 
tion of duress,§? a subsequent letter written by the 
surety, admitting payments on the obligation after 
removal of duress and asking indulgence, demands 
an inference that the duress was waived and the 
and where the duress consist- 
ed of threats of prosecution against the surety’s son, 
testimony by the surety that he discovered that his 
son was uot guilty and that he and the son had an 
by which payment was made on the 
contract for the son, demands an inference that at 
the time of such payment he knew of the son’s in- 
nocence and the duress was removed.** 

[§ 116] 13. Estoppel or Waiver as to Defects or 
Although there are 
defects or objections affecting the validity or en- 


contract ratified ;°* 


understanding, 


Objections’*—a. In General. 


due execution of the bond. Reg. v. 
Chesley, 16 Can. S. C. 306. (3) Where 


one whose name is signed as surety, 


testifies that she did not sign, and 
the principal and two others testify 
that she did, and a justice of the peace 
testifies that she must have signed 
it or he would not have certified to 
an acknowledgment by her, although 
he did not have any _ recollection 
about the matter, the evidence is not 
sufficient to establish the fact that 
the surety did not sign. Com. v. 
Scanlon, 21 Pa. Co. 665. 

79. See cases infra this note. 

[a] Evidence held sufficient to 
show fraud as inducement. Cheat- 
ham v. Terrell, 198 Ky. 687, 249 SW 
1018; ‘Rathgaber v. Horton, 52 S. D. 
436, 218 NW 148; Guaranty State 
his v. Potter, 49 S. D. 619, 208 NW 

[b] Evidence held insufficient: 
(1) To show fraud. Bankers’ Surety 
Co. v. Miller, (Ark.) 150 SW 570. (2) 
To show misrepresentation of mate- 
rial fact. A®tna Acc., etc., Co. v. Alex- 
ander Lumber Co., 215 Ill. A. 555 [rev 
on hia grounds 296 Ill. 500, 129 NE 

ale 

Fraud in inducing execution gener- 
ally see supra §§ 88-105. 

80. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To show execution by surety on con- 
dition. Selma Sav. Bank v. Harlan, 
167 Iowa 673, 149 NW 882. (2) On 
condition of signature by principal. 
Goodyear Dental Vulcanite Co. v. 
Bacon, 151 Mass. 460, 24 NE 404, 8 
LRA 486; Morrison County School 
Dist. No, 80 v. Lapping, 100 Minn. 139, 
110 NW 849, 12 LRANS 1105. 

[b] Evidence held insufficient to 
show that bond was executed by the 
surety upon condition that it was not 
to be delivered until it should have 
been executed the principal. 
Pacific Mill, ete., Co., v. Massachu- 
setts Bonding, etc., Co., 192 Cal. 278, 
CN Sas 

81. Commercial Credit Co. v. Fry, 
31 Ga. A. 488, 122 SE 77. 

[a] Ilustration.—Where the prin- 
cipal files no defense to a suit on a 
note, and there is some evidence to 
sustain the plea of the sureties that 
the note was given to prevent the 
prosecution of the principal for a 
felony, a verdict sustaining the plea 
is good. Commercial Credit Co. v. 
Bry, 31.Ga. A. 488, 122 SE 77. 

82. See generally supra § 108. 

83. Augusta Motor Sales Co. v. 
King, 36 Ga. A. 541, 137 SE 102. 

84. Augusta Motor ,Sales Co. v. 
King, supra. 

85. Estoppel: 

As to principal’s obligation see supra 

§ 8 et seq. 

As to signing by other surety see su- 
pra § 
To deny validity of instrument with 

blanks filled see supra § 76 

Estoppel or waiver as to matters 
relating to discharge of surety see 


PRINCIPAL AND SURETY 


Upon the ques- 


infra §§ 193-195. 
Waiver: 

Of condition to signature see supra § 
59. 


Of duress in execution see supra § 
108 


86. Howard v. Fisher, (Colo.) 283 
P 1042; Burdett v. Walsh, 235 Mass. 
133, 126 NE 374; Putney v. Schmidt, 
16 N. M. 400, 120 P 720. 

[a] Acts not constituting waiver.— 
The fact that a surety takes charge of 
the debter’s property as trustee for 
his creditors will not prevent him 
from defending a suit on the surety- 
ship contract, on the ground of fraud- 
ulent concealment and representa- 
tions by the creditor as to the debt- 
or’s financial condition, where he does 
not act for himself in receiving any- 
thing under the contract. Putney v. 
Schmidt, 16 N. M. 400, 120 P 720. 


87. See Estoppel 21 C. J. p 1052. 
88. Burge v. Duden, 105 Mo. A. 8, 
78 SW 653; Manchester Bldg., etc., 


Assoc. v. Graham, 78 N. J. Ll. 114, 72 


A ae And see cases infra notes 
90-9 
fa] One signing note as surety is 


presumed to have read it before he 
signs it, and cannot be heard to claim 
ignorance of the name of the payee 
therein. Burge v. Duden, 105 Mo. A. 
8, 78 SW 653. 

29. See Estoppel § 84. 

90. U. S.—U. S. Fidelity, etc., Co. 
v. Woodson County, 145 Fed. 144, 76 
CCA 114. 

Ala..—Moore v. Cowan, 173 Ala. 536, 
55 S 903. 

Cal.—--Elizalde v. 
681, 126 P 978 

Conn.—MecNerney § v. 


Downs, 92 


Conn. 139, 101 A 494, 495 [cit Cyc]. 

- a.—Collins v. Mitchell, 5 Fla. 364. 

Ga.— Willis v. Rivers, 80 Ga. 656, 
7 SE 90. 

M11. Garfield Lodge No. 
ily 117 Ill. A 253; “Coleman v. Peo., 78 
Ill. A.’ 210. 

Kan.—Allen vy. Hopkins, 62 Kan. 
oy) OL, Pee oO! 

Me.—Williamson vy. Woodman, 73 
Me. 163. 

Mass.—White v. Matterbee, 126 
Mass. 450. 

Mich.—Brockway v. Petted, 79 
Mich. 620, 45 NW 61, 7 LRA 740. 


Minn.—Red Wing 
Donnelly, 102 Minn. 192, 113 NW 1; 
St. Louis County v. American L. & T. 
Co., 75 Minn. 489, 78 NW 113; Jeffer- 
son v. McCarthy, 44 Minn. 26, 46 NW 
140. 

Miss.—State v. Smith, 87 Miss. 551, 
40 S 22. 

Mo.—Moniteau County v. 
123 Mo. A. 673, 100 SW 1107. 

Nebr.—Thompson vy. Rush, 66 Nebr. 
758, 92 NW 1060. 

N. J.—Camden v. Greenwald, 65 N. 
J. L. 458, 47 A 458; Seiple v. Eliza- 


Sewer Pipe Co. v. 


Lewis, 


beth, 27) Nd 407. 
N. Y.—Decker v. Judson, 16 N. Y. 
on Levi v. Dorn, 28 HowPr 217. 


enn.—Weaver v. Ruhm, 
47 SW Wega 


(Chi A’) 


Murphy, 163 Cal., 


»  [§§ 115-116 


foreeability of the contract of suretyship, the sure- 
ty may waive his right. to take advantage of such 
objections or defects,** or, in-accordance with the 
general principles of estoppel,’? he may, by his 
acts or conduct, be estopped from asserting such de- 
fects or objections in avoidance of his liability on 
the suretyship contract.*® 
rule that a surety is estopped by the material re- 
citals in: his bond,*® a surety in a written under- 
taking is estopped from asserting, as a ground for 
avoiding liability, a defect, irregularity, or objec- 
tion, in denial of any material recital in his obliga- 
tion,®® unless such recital was inserted under a, mis- 
take of fact,®! particularly where the obligation has 
been acted upon and has accomplished the purpose 
for which it was given. 
topped to assert a different date from that recited ;°? 


In accordance with the 


®2 For example, he is es- 


Utah.—Gottsegan Cigar Co. v. 
Levy, 42 Utah 366, 372, 130 P 780, 
AnnCasi916A 1189. 

dle v. Burch, 10 Gratt. (51 
Va.) 480. 


W. Va.—Point Pleasant v. Green- 
lee, 63 W. Va. 207, 60 SH 601, 129 Am 
SRE 

“RMhexsurety... may not dis- 
pute his own recitals which are mate- 
rial and relate to the subject-matter 
of the transaction, where such trans- 
action is not unlawful or is not pro- 
hibited by public policy or some stat- 


ute.” Gottsegan Cigar Co. v. Levy, 
supra. : 
[a] TIllustration.—Where a_ part- 


nership bond is executed in the firm 
name as a corporation, and two of 
the partners sign their individual 
names to the bond, but in the body of 
it designate themselves as sureties, 
they are estopped to deny the truth 
of the recitals. Allen v. Hopkins, 62 
ECan eon Odie Woe 

Estoppel to deny recitals in con- 
tracts generally see Estoppel § 114. 

91. McNerney v. Downs, 92 Conn. 
139, 101 A 494, 495 [cit Cyc]; Blaney 
v. Rogers, 174 Mass. 277, 54 NE 561; 
Conant v. Newton, 126 Mass. 105. 

Assent by mistake generally see 
supra § 87. 

92. McNerney v. Downs, 92 Conn. 
139, 101 A 494,495 [cit Cyc]. 

Ga.—Jones Vv. Findley, 84 Ga. 52, 10 
SE 541. 

Md.—MelIver Constr. Co. 

witz, 144 Md. 451, 125 A 1538. 

Mass.—Olds v. City Trust, ete., Co., 
uae Mass. 500, 70 NE 1022, 102 AmSR 


Mont.—Clark v. National Surety 
Ce Mont. 113, 261 P 618, 619 [cit 
ye). 

N. H.—Claggett v. Richards, 45 N. 
H. 360. 

—Blanchard First State Bank 
v. Armstrong, 119 Okl. 98, 248 P 1107. 

W. Va.—Point Pleasant v. Green- 
lee, 63 W. Va. 207, 60 SE 601, 129 Am 
SR onde 

[a] Illustration.—Where plaintiff 
agreed to loan money on property if 
improvements were made, a bond to 
be given to indemnify him as well as 
the owner against loss by reason of 
the contractor’s failure to perform 
the contract to make improvements, 
and on the day of the loan the owner 
and contractor delivered to plaintiff’s 
agent the bond, reciting execution of 
the contract whose performance was. 
secured with a copy of the contract 
attached, stating ~that they had 
agreed on everything and that he 
should put the transaction through, 
the surety was estopped to deny lia- 
bility on the bond after plaintiff had 
made a loan on the ground that the 
contract had not been executed. Mc- 
Iver Constr. Co. v. Hurwitz, 144 Md. 
P52: Aloo o a. 

93. Red Wing Sewer Pipe Co. v. 
Donnelly, 102 Minn. 192, 113 NW 1, 
120 AmSR 619. 

{a] Thus, where the bond recites 


v. Hur- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


&§ 116-119]. 


that the bond was given without consideration; 
that the proceedings in which it was given were ir- 
regular ;°° that the necessary preliminary steps were 
~not taken;°°® or that it was intended that he should 


be under no liability.97 


Not estopped. But a surety is not estopped by the 
recitals of the bond, from questioning the legality 
of its execution,®* or from denying that he had 
executed the bond,®® even though he is otherwise 
estopped by statute from denying its validity. 

If the’ surety has full 
knowledge of the facts at the time he executes the 
undertaking, he is estopped from asserting that he 
did so under a misapprehension or in ignorance of 
their legal effect,? or as to the legal effect of the un- 


Ignorance of legal effect. 


dertaking.? 


Equitable estoppel in favor of surety does not 
arise from a misstatement of facts as to his labil- 
ity, unless he is injured or prejudiced thereby.* 

[§ 117] b. As to Compliance with, and Validity 
A surety who voluntarily signs a bond 


of, Statute. 


that the contract has been executed 
as of one date, the sureties are es- 
topped from asserting that it was ac- 
tually signed at another and subse- 
quent date. Red Wing Sewer Pipe 
Co. v. Donnelly, 102 Minn. 192, 113 
NW 1, 120 AmSR 619. 

94. Fidelity, etc., Co. v. Mobile 
County, 124 Ala. 144, 27 S 386; Mc- 
Nerney v. Downs, 92 Conn. 139, 101 
A 494, 495 [cit Cyc]; McFadden v. 
Fritz, 110 Ind. 1, 10 NE 120. 

. ree Ala.—Brown v. Hamil, 76 Ala. 

06. 

Conn.—MecNerney v. Downs, 92 
Conn. 139, 101 A 494, 495 [cit Cyc]. 

N. Y.—Harrison y. Wilkin, 69 N. 
Yo 412; Decker v. Judson;-16 (N.Y. 
439; New York v. Kent, 57 N. Y. Su- 
per.-118, 5 NYS 567 [aff 128 N. Y. 600 
mem, 28-NE 252 mem]; Miller v. You- 
mans, 13 Mise. 59, 34 NYS 140 [aff 153 
N. Y. 6538, 47 NE 1109]. 

Pa.—Com. v. Rhoads, 20 Pa. Dist. 
1036. 

Tenn.—State v. Anderson, 16 Lea 
321. 

Va.—Franklin v. Depriest, 13 Gratt. 
(54 Va.) 257. 

96. McNerney v. Downs, 92 Conn. 
139, 101 A.494, 495 [cit Cyc]; Hauser 
Vaya (oliNe det Lil 27450632 Aa ae 

97. Robinson v. Larson, 112 Iowa 
172, 88 NW 900; Dixon v. Sims, 
(Tenn. Ch. A.) 61 SW 1052; Chapman 
v. Persinger, 87 Va. 581, 13 SE 549. 

98. McNerney v. Downs, 92 Conn. 
139, 101: A 494, 495 [quot Cyc]; Wil- 
liams v. State, 25 Fla. 734, 6 S 831, 6 
LRA 821; Mittnacht v. Kellermann, 
105 N. Y. 461, 12 NE 28. 

99.- Byrd v. Shelley, 2 Tenn. Cas. 
24 


Aas : 

1. Byrd v. Shelley, supra. 

2. Cass County v. American Exch. 
State Bank, 11 N. D. 238, 91 NW 59. 

[a] Erasure of name.—A surety 
signing a bond with knowledge of an 
erasure of the name of one of the 
previous signatures is estopped from 
claiming prejudice by reason of such 
erasure. Cass County v. American 
Exch. State Bank, 11 N. D. 238, 91 
NW 59. 

Mistake as affecting obligation gen- 
erally see supra § 87. 

3. Bowers v. Cobb, 31 Fed. 678; 
Nevin v. Fouché, 77 Ga. 47; State v. 
Van Pelt, 1 Ind. 304; Stoner v. Keith 
County, 48 Nebr. 279, 67 NW 311. 

4. Chicago, etc., R. Co. v. Slick, 220 


Ill. A. 61. 
5. Cal—Murdock v. Brooks, *38 


_ Cal. 596. 


D. C.—Peake v. U.S., 16 App. 415. 

Ga.—Whatley v. Virginia-Carolina 
Chemical Co., 31 Ga. A. 226, 120 SE 
436. 

Ind.—Hartlep v. Cole, 120 Ind. 247, 
22 NE 130. 

Mo.—Henry County v. Salmon, 201 
Mo. 136, 100 SW 20. 

N. J.—Emanuel vy. McNeil, 87 N. J. 
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or obligation is estopped to set up, as a defense, that 
certain statutory provisions, as to its execution, were 
not complied with,’ such as by his failure to jus- 
tify;° nor can he question the validity of the statute 


under which the bond was given.? 


[§ 118] c. As to Official Bond.* 
official bond is estopped from denying that his prin- 
cipal is a particular officer, as recited in the bond,?® 
or that the bond is an official bond;!° and he will 
not be permitted to dispute the official’s appointment 
or election, as being irregular or illegal,!+ that he 
was ineligible,*? that he never took the oath of of- 
fice,*® that his bond was not approved by the proper 
authority,’ or that his appointment was annulled.t® 

[§ 119] d. By Silence or Acquiescence. 


A surety on an 


Where 


the surety, with knowledge of the facts, fails to ob- 


L. 499, 94 A 616. 

{a] Rule applied to surety on 
bond in civil action to secure prin- 
cipal’s release. Emanuel v. McNeil, 
87 N. J. L. 499, 94 A 616. 

[b] Recordation of mortgage.—In 
an action on a note including a mort- 
gage on crops not matured, an alleged 
surety is estopped from setting up 
the defense that it was not recorded, 
when it was not so executed as to be 
entitled to record, it being the sure- 
ty’s duty to deliver the mortgage to 
the payee so executed as to entitle it 
to be recorded. Whatley v. Virginia- 
Carolina Chemical Co., 31 Ga. A. 226, 


120 SE 436. 

6. Carpenter v. Furrey, 128 Cal. 

665, 61 P 389; Moffat v. Greenawalt, 
90 Cal. 368, 27 P 296, 
, [a] TIllustration.—Where sureties 
sign a bond and justify without the 
amounts being filled in, they consent 
by implication that the blanks might 
be filled; and, if the blanks are later 
filled in, they are estopped as against 
those who, in good faith, supply ma- 
terials to the contractors, to object 
to the sufficiency of the bond because 
of their failure to comply with the 
law regarding justification. River- 
side Portland Cement Co. v. Maryland 
Casualty Co., 46 Cal. A. 87, 189 RP 808. 

Justification generally see supra § 


7. Pocatello v. Fargo, 41 Ida. 432, 
242 P 297; ‘Weaver v. Field, 1 Blackf. 
(Ind.) 334; Magruder v. Marshall, 1 
Blackt. €Cind»):.3393.n State v7. ts. 
Fidelity, etc.,e Co., 81 Kan. 660, 106 
P 1040, 26 LRANS 865. 

8. Bond of public officer generally 
see Officers §§ 88-94, 388-449. 

9.. Gray ‘v. State, 78 Ind. 68, 41 
AmR 5453) U.S) Pidelity,“etc.,' ‘Co. a. 
McLaughlin, 76 Nebr. 307, 107 NW 
577, 109 NW 390; Cox v. Thomas, 9 
Gratt. (50 Va.) 312; Trent, etc., Road 
Coa ve Marshall,.L0 UiriC. Cs Py COnt.) 
329. 

{a] Appointment of principal._— 
Where the condition of the penalty in 
a bond was ‘“‘that whereas the above 
named [obligee] hath this day admit- 
ted the above bound ——————— his 
deputies in the office of sheriff of 
Grayson county for twelve months. 
Now if the above bound ——————— 
shall well and truly discharge the du- 
ties of their respective offices as 
deputy sheriffs as aforesaid,” etc., 
but the names of the deputies ap- 
peared in another portion of the bond, 
the sureties were estopped from 
denying their appointment. Cox v. 
Thomas, 9 Gratt. (50 Va.) 312. 

10. U.S. Fidelity, etc., Co. v. Mc- 
Laughlin, 76 Nebr: 307, 107 NW 577, 
109 NW 390; Vincent v. Starks, 45 


Wis. 458. 
11. U. S.—U. S. v. Morse, 218 U. S. 
ADS Modest ot,,04, Ln ed. d1238,-21 


AnnCas 782 [rev 31 App. (D. C.) 433]. 


ject at the proper time and remains silent while 
the contract is being acted upon by the principal 
and obligee, he will be estopped from afterward set- 
ting up the defense of failure of consideration,}*® 


Ala.—Plowman v. Henderson, 59 
Ala. 559; Sprowl v. Lawrence, 33 Ala. 
674; McWhorter v. McGehee, 1 Stew. 
546. , 


46 
Cal.—Peo. v. Hammond, 109 Cal. 
384, 42 P 36; Peo. v. Huson, 78 Cal. 


154, 20 P 369; Mitchell v. Hecker, 59 
Cal. 558; Peo. v. Jenkins, 17 Cal. 500. 

Ga.—Stephens v. Crawford, 1 Ga. 
574, 44 AmD 680. 


Ida.—Peo. v. Slocum, 1 Ida. 62. 
Res eo uusag v. Shepherd, 16 Ind. 


Iowa.—Boone County v. Jones, 54 
Iowa 699, 2 NW 987, 7 NW 155, 37 
AmR 229. 

Ky.—Jones v. Gallatin County, 78 
Ky. 491; Paducah y. Cully, 9 Bush 
323;, McChord v. Fisher, 13 B. Mon. 
193s "Patton vy. lair, 4 J. J.eMarsh- 
Duncan v. Pendleton County Ct., 
4 KyL 829. 

La.—State v. Powell, 40 La. Ann. 
234, 4 S 46, 8 AmSR 522; Lafayette 
Parish School Directors v. Judice, 39 
La. Ann. 896, 2 S 792; Homer v. Mer- 
ritt, 27 La. Ann: 568. 

Me.-—Williamson v. Woodman, 73 
Me. 163. 

Md.—Burtles v. State, 4 Md. 273. 

Miss.—Taylor v. State, 51 Miss. 79; 
Byrne v. State, 50 Miss. 688. 

Mo.—State v. Horn, 94 Mo. 162, 7 
SW 116; State v. Muir, 20 Mo. 303. 

Nev.—State v. Rhoades, 6 Nev. 352. 
Ae H.—Horn vy. Whittier, 6 N. H. 

N. Y.—Rensselaer County v. Bates, 
17 N. Y. 242; Peo. v. Norton, 9 N. Y. 
176; Johnston v., Smith, 25 Mun t71: 
Viadero v. Morton, 6 NYCivProc 238. 

N. C.—State v. Lewis, 73 N. C. 138, 
21 AmR 461; Reid v. Humphreys, 52 
N.. Cy 258. 

Oh.—Kelly v. State, 25 Oh. St. 567. 

Pa.—McConomy’s Est., 170 Pa. 140, 
32 A 608; Com. v. Stambaugh, 164 Pa. 
437, 30 A 293; Franklin v. Hammond, 
45 Pa. 507; Foster v. Com., 35 Pa. 148. 

Tenn.—State v. Anderson, 16 Lea 
321; Waters v. Edmondson, 8 Heisk. 
384; McLean y. State, 8 Heisk. 22; 
State v. Clark, 1 Head 369. 

Tex.—Minchew v. Case, (Civ. A.) 

v. Calloway, 78 Va. 


143 SW 366. 

Va.—Pannill 
387; Shelton v. Jones, 26 Gratt. (67 
Va.) 891; Chapman v. Com., 25 Gratt. 
(66 Va.) 721; Franklin v. Depriest, 13 
Gratt. (54 Va.) 257; Cecil v. Early, 
10 Gratt. (51 Va.) 198. 

W. Va.—Talbott v. Curtis, 65 W. 
Va. 132, 63 SE 877. : 

12. Peo. v. McCumber, 27 Barb 
632 [aff 18 N. Y. 315, 72 AmD 515]. 

13. Lyndon v. Miller, 36 Vt. 329. 

14. U.S. Fidelity, etc., Co. v. Mc- 
Laughlin, 76 Nebr. 307, 107 NW 577, 
109 NW 390. 

15. Macready v. Schenck, 
4505 On SURO Litis 

16. Montgomery County v. Auch- 
ley, 108 Mo. 492, 15 SW 626. : 


41 La. 


68 [50 C.J.] 


uncertainty of contract,17 that he did not execute 
the contract,'* nonperformance of conditions as to 
signatures,?® or the defense of fraud.?° Thus, where 
the surety acquires knowledge or notice of the 
fraud,?! by which he was maueed to execute the ob- 
ligation,?? he is estopped to set up ‘such fraud as 
a defense, where he fails, within a reasonable time 
after such knowledge is acquired, to avail himself 
thereof as a ground for avoiding liability;?* and 
where he thereafter gives a collateral note, it op- 
erates as a waiver of the fraud,?* but this does not 
bind him to a new contract not within the terms of 
the first agreement.?° 

As to validity of principal obligation.2® Where 
the surety’s undertaking recognizes the existence and 
binding effect of the principal contract or obliga- 
tion, a surety who, without objection, obligates him- 
self to secure performance of such contract or obli- 
gation is estopped from asserting its invalidity,?? 
or from denying that it was entered into,?® or be- 
came operative ;** and where faith and credit have 
been given to the surety’s obligation, he cannot in- 


[a] Rule applied.—Where a surety 
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‘i ‘ 
voke immaterial variances and departures ae, the 
principal contract,®° particularly where he has ex- 
pressly waived the mistake in the contract and cor- 
rected it in the bond.?* 

[§ 120] e. By Contracting as Praca 32 Where 
one who in fact is a surety by express terms obli- 
gates himself as a principal, he thus waives the rights 
accruing to him as a surety,** and is estopped to set 
up a defense that he signed merely as surety,?* un- 
less, under what is the more generally accepted rule, 
the creditor or obligee has knowledge of his true 
status.2° Thus, where he contracts in terms as 
“principal,” he is estopped to assert that he is mere- 
ly a surety, and he may be held as a principal,?® 
unless he has added the word “surety” to his sig- 
nature.** 

[§ 121] f. Obtaining Benefit or Protecting Self. 
Where the surety treats the contract as valid for the 
purpose of obtaining a personal benefit for himself, 
he afterward will not be permitted to deny his lia- 
bility to the creditor ;?5 but he will not be estopped 
to deny his obligation simply because he has taken 


on a bond to secure a loan of school 
moneys ailowed it to remain on file 
in the county court without objection 
for six years. Montgomery County v. 
Auchley, 103 Mo. 492, 15 SW 626. 

EVs Le Je Watkins. Co. Ee Harrison, 
31 Ga, A. 270, 120 SE 43 

[a] Tllustration. ea hee for the 
buyer in a contract to purchase all 
of the seller’s goods for two years, 
who do not repudiate their agreement 
until after the goods have been sold, 
delivered, and “accepted, cannot es- 
cape liability on the ground that the 
contract is so uncertain as to pre- 
clude a right of action against them. 
J. R. Watkins Co. v. Harrison, 31 Ga. 
A. 270, 120 SE 432. 

18. J. R. Watkins Co. v. Rivers, 37 
Ga. A. 559, 140 SE 770. 

19. White Sewing Mach. Co. v. 
Saxon, 121 Ala. 399, 25 S 784; Wright 
v. Lang, 66 Ala. 389; May v. Robert- 
son, 13 Ala. 86; Robertson v. Coker, 
11 Ala. 466; State v. Gregory, 119 
Ind. 503, 22 NE 1; Wilson v. State, 
1 Lea (Tenn.) 316. 

Waiver of condition generally see 
supra § 59. 

20. Ward v. manned Seanad Co.; 
167 Mo. A. 579, 152 SW 3 

[a] Where surety c aaiea by 
fraudulent representations of princi- 
pal into executing a bond, and the 
obligee, innocent of the fraud, re- 
ceives the bond, the surety is es- 
topped from relying on the fraud. 
Ward v. National Surety Co., 167 Mo. 
A. 579, 152 SW 397. 

Fraud as affecting validity of ar- 
rest generally see supra §§ 88-105. 

21. Barnes v. Century Sav. Bank, 
165 Iowa 141, 144 NW 367; Guaranty 
State Bank v. Potter, 49 S. D: 619, 
208 NW 170. 

K [a] Letter held too indefinite to 
impart knowledge.—-Guaranty State 


Bank v. Potter, 49 S. D. 619, 208 NW 
170. 
22. See generally supra §§ 88-105. 
23. Stedman v. Boone, 40 Ind. 469; 


Barnes v. Century Sav. Bank, 165 
Iowa 141, 144 NW 367. 

[a] Thus the failure of a surety to 
rescind the contract within a reason- 
able time after notice of the obligee’s 
fraudulent misrepresentation of the 
liabilities of the principal constitutes 
waiver of the defense of fraud, and 
leaves him liable as surety. Barnes v. 
Century Sav. Bank, 165 Iowa 141, 144 
NW 367. 

24. Guaranty State Bank v, Potter, 
49 S. D. 619, 208 NW 170 


25. Guaranty State Bank y. Potter, 
supra. 

26. See generally supra §§ 8-19. 

27. Carroll v. National Surety Co., 


58 App. (D. C.) 3, 24 F. (2d) 268; Ap-]as on Twenty-First Street instead 
person vy. Gogin, 3 Ill. A. 48; Carruth] of Twelfth Street, and in the execu- 
v. Port Hudson Oil Dev. Co., 159 La.| tion of the bond for performance the 


236, 105 S 302; Le Sueur County v. 
Globe Indemn, Co., 150 Minn. 120, 184 
NW 677. 

[a] After breach.—‘‘Where a sure- 
ty, without constraint or deception, 
executes a bond guaranteeing the per- 
formance of a contract by his prin- 
cipal, and thereby secures the ben- 
efits intended by it for the principal, 
and a breach occurs, it is then too 
late to raise the question of the valid- 
ity of the principal’s contract.” Car- 
roll v. National Surety Co., 58 App. 
(D..C.) 3, 24°F. (2d) 268, 270. 

{[b] Uncertainty.—In an action on 
a bond guaranteeing performance of 
contract to begin drilling operations 
for oil, objection that the bond was 
void for indefiniteness because of un- 
certainty of character and extent of 
obligation would not be considered, in 
the absence of a showing that some 
attempt had been made by the prin- 
cipal obligor to perform any of the 
obligations under contract. Carruth 
v. Port Hudson Oil Dev. Co., 159 La. 
236, 105 S 302. 


28. Gottsegan Cigar Co. v. Levy, 42 
Utah 366, 130 P 780, AnnCasl916A 
1189. But see Metz v. Warrick, 217}, 


Mo. A. 504, 269 SW 626 (sureties on 
bond of school contractor, guarantee- 
ing performance of contract, held not 
estopped to assert nonexistence of 
valid contract between school dis- 
trict and contractor Wecause of ab- 
sence of written contract). 

29. McIver Constr. Co. v. Hurwitz, 
144 Md: 451, 125 A 1538. 

[a] Acts constituting estoppel.— 
Where plaintiff agreed to loan money 
on property if improvements were 
made, a bond to’ be given to indemnify 
him as well as the owner against loss 
by reason of the contractor’s failure 
to perform a contract to make im- 
provements, in an action on the bond, 
the surety and contractor were es- 
topped to contend that the contract 
“never became operative’ because the 
owner refused to. give the contractor 
satisfactory security, the character of 
security to be given not being spec- 
ified in the contract, and the loan not 
having been made ‘until after plain- 
tiff was assured that security had 
been agreed upon and he was told to 
go ahead. McIver Constr. Co. v. Hur- 
witg, 144 Md. 451, 125 A 153. 


30. Pocatello v. Fargo, 41 Ida. 432, 
242 P 297. 

31. Weiss v. U. S.' Fidelity, ete. 
Co., 300 Ill. 11, 182 NE 749 [rev 218 
Til. A. 640]. 

[a] Thus, where a building con- 


tract improperly describes a location 


owner offered to have the contract 
corrected, but the bonding company 
waived the correction by informing 
him that it was unnecessary and ex- 
ecuted its bond for the Twelfth Street 
location, a defense that no bond was 
executed for the performance of the 
contract lacks merit. Weiss v. 5 
Fidelity, ete., Co., 300 Tll. 11, 132 NE 
749 [rev 218 Ill. A. 640]. 

32. Changing relation from surety 
to principal generally see supra § 38. 

33. Beers v. Wolf, 116 Mo. 179, 22 
SW 620; Picot v. Signiago, 22 Mo. 
587; Reissaus v. Whites, 128 Mo. A. 
135, 106 SW 603; Wood v. Motley, 83 
Moti A. Sit: Visitation Convent v. 
Kleinhoffer, 76 Mo. A. 661; Lemmon 
First State Bank v. McMahon, 45 S. 
D. 77, 185 NW ‘1014. 

[a] Lack of consideration no de- 
fense.—Where defendant signed a 
note with H, for H to get money to 
pay a debt owed him by defendant, de- 
fendant is a principal, and the defense 
of lack of consideration is not avail- 
able to him. Lemmon First State 
Fee v. McMahon, 45 S. D. 77, 185 NW 

34. Ga 
205, 14 SE 195 
Teen .—Menaugh vy. Chandler, 89 Ind. 

Iowa.—Merchants Nat. Bank vy. 
Murphy, 125 Iowa 607, 101 NW 441. 
eek McMillan vy. Parkell, 64 Mo. 

Vt.—Arbuckle v. Templeton, .65 Vt. 
205, 25 A 1095, 

[al Rule is not changed by the 
fact that a new note is given in re- 
newal of a prior note. Lamoille Coun- 
ty Nat. Bank v. Hunt, 72 Vt. 357, 47 


Ae LOTS. 
35. See supra § 25. 
36. Mt. Pleasant Bank vy. Spri 1g, é 


F. Cas. No. 891, 1 McLean 178 [aff 
Pet. 257, 9 L. ed. 416, 22 F. Cas. Ne. 
18,257, 1 McLean 384, 14 Pet. 201, 10 
L. ed. 419]; Menaugh Vv. Chandler, 89 
Ind. 94; Claremont Bank v. Wood, 10 
Vt. 582. 

Surety as principal generally see 
supra § 3 


et Peo. Bank vy. Pearsons, 30 Vt. 
38. Pacific Nat. Bank vy. A®tna In- 
demn. Co., 33 Wash. 428, 74 P 590; 


Point Pleasant v. Greenlee, 63 W. Va. 
207, 60 SE 601; Irvine v. Adams, 48 
Wis. 468, 4 NW 573, 33 AmR 817. 
[a] Thus, where, upon a compro- 
mise of the principal with his cred- 
itors, the surety treats the amount 
of his obligation as an existing lia- 
bility of the principal to him, the 


pale ene SL ee Aaa ee ORS a ee es a Ee Se aye ea 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 121-129] 


steps to protect himself in event of a failure of his 


defense.*® 


[§ 122] 14. Alteration of Contract before Deliv- 
A surety by handing the sure- 
tyship contract to the principal to deliver to the 
obligee does not confer actual or apparent authority 
on the principal to alter the instrument;4! and there- 
fore a material alteration of the suretyship con- 
tract by or with the consent of:the principal, before 
its delivery to the obligee, renders the contract void 
as against a surety who has signed it before such 
alteration,*? unless the subsequent alteration is made 
by his authority or with his consent ;*# 
rule has been‘held to apply whether the obligee had 
The surety is also 
released where the alteration is made by the obligee 


ery*°—a. In Generai. 


notice of such alteration or not.*+ 


surety is estopped to deny his liabil- 
ity on the _ obligation. Irvine v. 
Adams, 48 Wis. 468, 4 NW 573, 33 
AmR 817. 

39. State v. Chick, 146 Mo. 645, 48 
SW 829; De Mattos v. Jordan, 20 
Wash. 3i15,.5b 2 118. 

[a] Filing motion to make prin- 
cipal a party to an action on a bond 
does not preclude the surety from de- 
nying its execution. State v. Chick. 
146 Mo. 645, 48 SW 829. 

[b] Denying liability on bond of 
a building contractor does not estop 
the sureties to allege noncompliance 
with conditions by the owner. ‘De 
Bn v. Jordan, 20 Wash. 315, 55 P 

40. Cross references: 

Alterations: after delivery as _ dis- 

charge see infra §§ 197-2 
Alteration of bill or note as affect- 


ing: 

Accommodation party see Bills and 
Notes § 452. wi 

Holder generally see Bills and 


Notes §§ 1010-1014. 
Alteration of instruments generally 
. see Alteration of Instruments 2 C. 

J. p 1168. 

41. New Amsterdam Casualty Co. 
v. W. I. Taylor Constr. Co., 12 B.. (2d) 
972; Blakey v. Johnson, 13 Bush 
(Ky.) 197, 26 AmR 254; Hagler v. 
State, 31 Nebr. 144, 47 NW 692, 28 
AmSR 514; Fairhaven v. Cowgill, 8 
Wash. 686, 36 P 10938. 

42. U. S.—Wood vy. Steele, 6 Wall. 
80, 18 L. ed. 725. 

‘”Ala.—Montgomery v. Crossthwait, 
90 Ala. 558, 8 S 498, 24 AmSR 822, 12 
LRA 140. 

Ark.—State v. Churchill, 48 Ark. 
426, 3 SW. 352, 8 

Cal.—Pelton v. San Jacinto Lum- 
Der Cove lier Cal. 21> 45 5b. 125" Peow wv. 


Kneeland, 31 Cal. 288. 
Ga.—Hill v. O’Neill, 101 Ga. 832, 28 
SE 996. 


Ind.—Stayner v. Joice, 82 Ind. 35. 
" Iowa.—Marsh y. Griffin, 42 Iowa 
03. 

Mass.—Howe v. Peabody, 2 Gray 
556. 


Mich.—Aldrich v. Smith, 37 Mich. 
468, 26 AmR 536; Bradley v. Mann, 37 
Mich. 1; Peo. v. Brown, 2 Dougl. 9. 

Mo.—Capital Bank v. Armstrong, 62 
Mo. 59; Britton v. Dierker, 46 Mo. 591, 
2 AmR 553; Ivory v. Michael, 33 Mo. 
398; Haskell v. Champion, 30 Mo. 
136; Trigg v. Taylor, 27 Mo. 245, 72 
AmD 263. 

N. Y.—Standard Underground ’ Ca- 
ble Co. v. Stone, 35 App. Div. 62, 54 
NYS 383. 

N. C.—Cheek v. Nall, 112 N. C. 370, 
17 SE 80. 

Oh.—Jones v. Bangs, 40 Oh. St. 139, 
48 AmR 664; Patterson v. McNeeley, 
16 Oh. St. 348; Sturges v. Williams, 
9 Oh. St. 443, "75 AmD 473. 

Pa.—Neff v. Horner, 63 Pa. 327, 3 
AmR 555. 

i Tenn.—Organ y. Allison, 

59. 

Tex.-—Bogarth v. Breedlove, 39 Tex. 
Dieu: Stephenson v. Nelson,’ Comms 
A.). 243 SW. 1069 [rev (Civ. A.) 238 
SW 1000]. 
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after the delivery of the instrument to him but be- 


fore the terms of the contract are agreed upon.*® 


and this 


Wash.—Fairhaven v. Cowgill, 8 
Wash. 686, 36 P 1093. 

W. Va.—Ohio Valley Bank y. Lock- 
wood,-13 W. Va. 392, 31 AmR 768. 


Ont.—Henderson v. Vermilyea, 27 
Weer One Bors 44e 
[a] Material alterations within 


rule.—(1) Addition of another place 
of payment of note. Pelton v. San 
Jacinto Lumber Co., 113 Cal. 21, 45 
P 12. (2) Changing date of note. 
Wood v. Steele, 6 Wall. (U. S.) 80, 
18 L. ed. 725. (3) Reduction of amount 
of note by indorsement of partial pay- 
ment. Johnston v. May, 76 Ind. 293. 
(4) Striking out from a contractor’s 
bond a clause requiring money due 
under a building contract to be paid 
to the building superintendent for 
disbursement. Kerbow v. Wooldridge, 
(Tex. Civ. A.) 184 SW_ 746. (5) 
Changing time of payment from one 
day to one year. Stayner v. Joice, 
82 Ind. 35. (6) Changing, and detach- 
ing, principal obligation from partial 
payment on delivery to partial pay- 
ment at once. Stephenson y. Nelson, 
(Tex. Commn. A.) 243 SW 1069 [rev 
(Civ. A.) 233 SW 1000]. 

{b] Alteration held not material.— 
(1) Where a corporation agreed to 
give a bond with its president, treas- 
urer, and another person as sureties, 
but the bond, as drawn, named the 
latter two only,-the signature of the 
president after the other two have 
signed is not a material alteration. 
Standard Underground Cable Co. v. 
Stone, 35 App. Div. 62, 54 NYS 383. 
(2) An alteration of a note to make it 
bear eight, instead of six, per cent 
interest will not release a _ surety 
thereon, the undertaking to pay more 
than six per cent being void. Keene 
v. Miller, 103 Ky. 628, 45 SW 1041, 
20 KyL 279. 

[c] Substitution of one name for 
another as surety after the first sure- 
ty has signed, but before the other, 
is an alteration which will avoid the 
instrument as to the first surety un- 


less it is ratified by him. Henderson 
va Mermilyea, 2h Ul €..Q. Bai (Ont.) 
544. 

[d] In Mississippi, where, after 


procuring signatures to a supersedeas 
bond, the principal raises the amount 
and then procures another signature, 
none of the sureties is liable for an 
amount in excess of the amount orig- 
inally fixed. Parsons-May, etc., Co. v. 
Furr, 110 Miss. 795, 70 S 895. 

43. State v. Baird, 18 Ida. 29, 126, 
SON P2983. Pry oy. P. Bannon Sewer 
Pipes Coys 9nd. 309-1 0d INE 0; 
Shepard ‘Land Co. v. Banigan, SOweLs 
Tle si eAUsod, 

[a] Implied authority.—Where a 
statute requires two of the sureties 
on a contractor’s bond to be residents 
of the county and city, nonresident 
sureties on such a bond must be held 
to have impliedly authorized the prin- 
cipal to secure resident sureties, as 
required by the statute, after they 
had signed it. Fry v. P. Bannon Sew- 
er Pipe Co., 179 Ind. 309, 101 NE 10. 

44. Stephenson We Nelson, (Tex. 
Commn. A.) 243 SW 1069 [rev (Civ. 
A.) 283 SW 1000]. But see King 


A surety, however, is not released, where the altera- 
tion is made by the surety himself, without the 
obligee’s knowledge or consent,*® or where the sure- 
ty, by his negligence in leaving spaces in the instru- 
ment, has enabled the alteration to be made.47 

Alteration before execution. 
tion of the contract by or with the consent of the 
principal does not render it void as to a surety who 
thereafter signs it,#8 except that, where the con- 
tract is void as to sureties who signed before the al- 
teration,*® it is also void as to a surety who signs 
thereafter on the faith of the previous signers be- 
ing cosureties, and without notice of the alteration, 
which renders the contract void as to them.®° 


A material altera- 


County v. Ferry, 5 Wash. 536, 32 P 
538, 34 AmSR 880, 19 LRA 500 (sure- 
ties held liable where alteration in- 
capable of detection without close in- 


spection, and obligee has no’ notice 
thereof). 
[a] Constructive notice.—Delivery 


to obligee of bond guaranteeing per- 
formance of contract attached, with- 
out any contract attached, puts ob- 
ligee upon inquiry as to what con- 
tract was in fact guaranteed. Steph- 
enson v. Nelson, (Tex. Commn. A.) 
243 SW 1069 [rev (Civ. A.) 233 SW 


1000]. 

45. Mullins v. Blaine Bank, 217 
Ky. 822, 290 SW 682. 

[a] ‘Alteration held not material. 


—A bank’s indorsement of credit on 
a note when delivered for the dif- 
ference between the face amount and 
amount loaned thereon is not a ma-. 
terial alteration releasing the sure- 
ties. Mullins v. Blaine Bank, 217 Ky. 
822, 290 SW 682. 

Alserations after delivery generally 
see infra §§ 197-212. 

46. ‘Union Oil Co. v. Mercantile Re- 
fining Co., 8 Cal. A. 768, 97 P 919. 

[a] Tlustration.—Alteration of 
bond by one of the sureties, before de- 
livery, so as to make it in form joint 
and several, instead of joint, will not 
discharge sureties. Union Oil Co. v. 
Mercantile Refining Co., 8 Cal. A. 768, 


Nene Gale) 

47. Blakey v. Johnson, 13 Bush 
(Ky.) 197, 26 AmR 254. 

Filling blanks generally see supra 
§§ 76, 77. 

48. Peo. v. Kneeland, 31 Cal. 288; 
Security State Bank vy. Dawson, (Tex. 
Civ. A.) 261 SW 821. 

49. See supra text and note 42. 

50. Howe v. Peabody, 2 Gray 
(Mass.) 556; State v. McGonigle, 101 
Mo. 353, 13 SW 758, 20 AmSR 609, 8 
LRA 7385; Kerbow v. Wooldridge, 
(Tex. Civ. A.) 184 SW 746. See Peo. 
v. Brown, 2 Dougl. (Mich.) 9 (hold- 
ing that a material alteration of a 
joint and several bond while in the 
course of execution relieves from lia- 
bility the sureties who sign the bond 
before the alteration, but not those 
who sign after that time, in the ab- 
sence of a stipulation by the latter 
that the bond shall not be delivered 
until it shall have been executed. by 
all the persons whose names appear 
therein). 

[a] Reason for rule.—‘“‘As the last 
two sureties, who executed the bond 
after it was altered, had no notice of 
the alteration, but supposed that they 
were to be co-sureties with the first 
two, and therefore executed it un- 
der a false belief as to the extent of 
the liability to which it might, ulti- 
mately subject them, it is void as to 
them also. They never intentionally 
undertook to be the only sureties of 
the administrator, and to bear the 
whole loss to which the sureties 
might be subjected.” Howe v. Pea- 
body, 2 Gray (Mass.) 556, 557. 

{[b] Thus a surety, who signs a 
bond after a material alteration has 
released the liability of previous sign- 
ers represented to him to be bound, is 
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Material change in principal contract, after the 
surety has executed the bond, and before the cred- 
itor has executed the principal contract, releases the 
surety,°! but not where such change is made before 
the bond is signed, of which fact the surety has no- 


tice.°? 
[§ 123] b. Erasure of Names.*? 


is void as to a surety who signs on condition®* or 
in reliance upon other signers being bound thereby 
as principal or cosureties, where, after he has signed, 
the names of one or more of such other signers are 
erased without his knowledge or consent,*° 
withstayding the one whose name is so erased aft- 
erward resigns the instrument;°® and such a bond 
or note is also void as against a surety who, with- 
out knowledge thereof, signs after the erasure.°* 
If such erasure is made after the instrument has 
been signed by all the sureties but before its deliv- 
ery or approval, as a general rule all of the sureties 
who did not know of or consent thereto, or ratify 
it, are released,°® notwithstanding the different sure- 


PRINCIPAL AND SURETY 


the principal.®° 


[§§ 122-124 


ties are charged with separate and limited liabili- 
ties,°® although the instrument is still binding upon 


Such erasure, however, will not re- 


lease a surety who had previously signed the instru- 
ment without reference to the signature by the 


surety whose name was erased,°! or who knows of, 


A bond or note 


thereof.** 


not- 


and consents to, the erasure;®? nor will it release 
a surety who signs after such erasure with knowledge 
It has also been held that the erasure of 
the name of a.surety from a note does not release 
the other sureties from lability thereon as against 
an innocent payee,®* as, in the absence of know]- 
edge or notice to the contrary, the payee may pre- 
sume that such erasure was made with the consent 
of the other sureties.°® . 

Erasure from power of attorney. Where the sure- 
ties all sign a power of attorney, authorizing a pub- 
lie official to sign their names to a bond, but, before 
delivery to such official, one or more of their signa- 
tures are erased, all of the cosureties who did not 
know of, or consent to, such erasure are released.°® 


IV. NATURE OF LIABILITY OF SURETY*’ 


[§ 124] A. In General. 


not liable. Kerbow v. Wooldridge, 
(Tex. Civ. A.) 184 SW 746. 

Fraudulent misrepresentations gen- 
erally see supra §§ 90-92. 

51. French vy. Graves, 50 App. Div. 
522, 64 NYS 74. 

[a] Illustration.—Where a bond 
refers to an agreement and the ob- 
ligee knows that the agreement re- 
ceived is not the same as that re- 
ferred to in the bond, he cannot claim 
that the surety is bound under the 
rule that, where one of two innocent 
parties must suffer, he who has put 
it into the power of a third person to 
perpetrate’a fraud must bear the loss. 
French v. Graves, 50 App. Div, 522, 
64 NYS 74. 

52. State Agricultural, etc., Soc. v. 
Taylor, 104 S. C. 167, 88 SE 372. 

{a] hus, where a contract for 
the performance of which a bond is 
given is changed before the bond is 
actually signed, and the surety re- 
ceives the premium after the prin- 
cipal’s default with notice it cannot 
defeat recovery on the bond on the 
ground that the contract has been 
varied. State Agricultural, etc., Soc. 
y. Taylor, 104 S.C. 167, 88 SE 372. 

53. Erasure of name as notice of 
conditional signing see supra § 62. 


54. See supra 8§ 52-64. 
55. U. S.—uwU.S. v. O'Neill, 19 Fed. 
567. 


Ala.—King v. State, 81 Ala. 92, 8S 
159. 

Iowa.—State v. Craig, 58 Iowa 238, 
12 NW 301; McCramer vy. Thompson, 
21 Iowa 244. 

Miss.—State v. Allen, 69 Miss. 508, 
10 S 473, 30 AmSR 563. 

Nebr.—Hagler v. State, 31 Nebr. 
144, 47 NW 692, 28 AmSR 514. 

-N. D.—Cass County v. American 


Exch. Thats Bank, 11 N. D. 238, 91 NW 
BSG). 

R. I.—Shepard Land Co. v. Banigan, 
Gm Pare Sit as oro. 


ex.——Connor.' ve ‘“Chornton, (Civ. 
A.) 51 SW 354. 

And see cases infra note 58. 

fa] Tllustration.—Where a bond is 
signed by sureties, upon condition 
that it is to be circulated for other 
signatures, and not to be delivered or 
deemed complete until solvent cosure- 
ties to a certain amount are obtained, 
and, these being secured, the signa- 
ture of one of them is erased by the 
principal, and the condition and its 
violation are known to the approving 
authority before the bond is approved, 
the sureties who signed upon such 


[By Frank L. Morainson } 


The surety’s obligation | is primary,®® original,®® and direct.’° 


condition, and who did not consent 
to such erasure, are thereby released. 
State v. Allen, 69 Miss. 508, 10 S 473, 
30 AmSR 563. 

56. Connor v. Thornton, (Tex. Civ. 
AL) SL USW 354. 

57. State v. Findley, 101 Mo. 368, 
14 SW 111; State v. McGonigle, 101 
Mo. 353, 13 SW 758, 20 AmSR 609, 
8 LRA 735. 

58. U. S.i—Smith v. U. S., 2 Wall. 
219, 17 L. ed. 788; Martin v. Thomas, 
24 How. 315, 16 L. ed. 689. 

Ark.—State v. Churchill, 48 Ark. 
426, 3 SW 352, 880. 

Iowa.—State v. Craig, 58 Iowa 238, 
12 NW 301. 

Nebr.—Hagler v. State, 31 Nebr. 
144, 47 NW 692, 28 AmSR 514. 

N. D.—Hilleboe v. Warner, 17 N. 
D,. 594, 118 NW 104%. 

R. T.—Shepard Land Cu. v. Banigan, 
BSE RVG UUILS AUR Ce WAN S\Ghils 

Wash. —fFairhaven v. 
Wash. 686, 36 P 1098. 

[a] Explanation of rule.—As_ to 
the sureties who signed after the one 
whose name is erased, the principal 
is not authorized to deliver the in- 
strument after it has been so altered 
to .their prejudice and they are not 
parties to the instrument nor liable 
thereon; and as to the sureties who 
signed before the one’ whose name is 
erased the real contract is expressed 
by the instrument as it stands when 
all the signatures have been obtained, 
and the release of one is contrary to 
the understandihg of the sureties and 
without authority, and the prior sure- 
ties are thereby released. State v. 
Craig, 58 Iowa 238, 12 NW 801. 

[b] Erasure of name of principal 
is within the rule. Martin v. Thomas, 
24 How: €U. 'S.)) 315, 16" Led? 1689. 

[ec] Acts not constituting ratifica- 
tion.—The fact that sureties upon an 
official bond, immediately after the 
discovery of a defalcation by their 
principal, unite with a cosurety, who 
has been substituted without their 
knowledge in place of another sure- 
ty, in an endeavor to hold the money 
of the principal upon deposit in a 
bank, does not amount to a ratification 
of the altered bond. Fairhaven y. 


Cowgill, 8 


Cowgill, 8 Wash. 686, 36 P 1093. 
59. Fairhaven v. Cowsill, supra. 
60. Shepard Land Co. v. Banigan, 


SiG ated Caco 1s 
61. Cass County v. 

State Bank, 11 N. D. 
62. Shepard Land 

SOUR cbse Ci At 5 ode 


err Exch, 
238, 91 NW 59. 
‘Cor v. Banigan, 


It has been 


63. Cass County v. American Exch. 
State Bank, 11 N. D. 238, 91 NW 59. 


64. Healy-Owen-Hartzell Co. v: 
Montevideo Farmers’, ete Ek’ Ge; 
165 Minn. 330, 206 NW 646, 44 ALR 
1238; Hess v. Schaffner, (Tex. Civ. 
A.) 139 SW 1024. 

[a] TIllustration.—Where one of 


several indorsers of a note, as surety, 
after indorsing the note, ‘intrusts it 
to. the maker, and the maker, before 
delivery to the payee, permits such 
indorser to mark his name off by 
drawing a pen through it, without the 
knowledge or consent of the other in- 
dorsers, it is not such an aiteration of 
the instrument as to discharge the 
other indorsers where the payee had 
no notice or knowledge, when he took 
the note, of the circumstances under 
which the name was so marked off. 
Healy-Owen-Hartzell Co. v. Monte- 
video Farmers’, ete., El. Co., 165 Minn. 
330, 206 NW 646, 44 LRA 12388. 

65. Hess v. Schaffner, (Tex. Civ. 
A.) 189. SW 1024; 

[a] Mere fact of such erasure is 
insufficient to put the payee on no- 
tice that it had been made without 
the consent of the other sureties, and 

had released them from _ liability. 
Hess v. Schaffner, (Tex. Civ. A.) 139 
SW 1024. 

66. Bracken County Sinking Fund 
Comrs. v. Daum, 80 Ky. 388. 

67. Nature of liability on guard- 
lanship bonds see Guardian and Ward 
§§ 480-501. 

68. U. S.—Peterson y. Miller Rub- 
ber Co, 24 BY Gd) 69: 


Ind.—Watson vy. Beabout, 18 Ind. 


281; Kirby v. Studebaker, 15 Ind. 45. 
Lane Cassity v. Robinson, 8 B. Mon. 
lJ, 


154 Y.—Peo. v. Chalmers, 60 N. Y. 


64 Pa. 242; 
ere Wig nite 52 Pa. 438; Sup- 
plee v. Herrman, 16 Pa. Super. 45. 

See Blaisdell Mach. Co. v. Voight- 
mann, 211 Ill. A. 492 

[a] Where one dekt is secured by 
two bonds, the liability of the sure- 
ties on the bonds is primary. State 
Prison v. Massachusetts Bonding, ete., 
Come NieGwsodkt 135) Sl ioe 

69. ° Peterson v. Miller Rubber Co. 
24 F. (2d) 59; Fry v. P. Bannon Sew- 
er Pipe Co., 179 Ind. 309, 101 NE 10. 
See Blaisdell Mach. Co. v. Voightman, 
241 Til, A. 492, 

70. Peterson v. Miller Rubber Co., 
24 EY. (20a) 59. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 124-126] 


said to be contractual,** and legal, as distinguished 
from moral.?? The liability of a surety’? or of a 
supplemental surety’* to the creditor or obligee is 
generally the same as that of the principal,7® even 
though the relationship be known to the creditor.7® 
Accommodation parties are liable in the capacity 
The contract of the surety, be- 
ing to pay or perform if the principal does not is 
executory until the surety has actually paid or per- 


assumed by them.*7 


formed in such event.7§ 


[§ 125] B. Joint, Several, or Joint and Several 
Liability.’° The principal and sureties may be bound 


jointly*® or jointly and severally.’! 


PRINCIPAL AND SURETY 


If sureties have 


(DO. Crd) ia tl 


bound themselves for specific sums, each is liable 
individually until that amount is exhausted.*? 
joint and several liability is indicated where the lan- 
guage of the instrument is singular.’? 
is lable for the entire indebtedness** where the 
ability is joint and several,S® and an agreement 
by the creditor not to exact more than a proportion- 
ate share from each is not binding.’® One who signs 
an instrument as surety for the maker but jointly 
_with him is a joint debtor.’7 
statutes provide that, where several are sureties for 
the same debt, in case of the insolvency of one of 
them, each is individually liable for the whole debt.®8 


A 


Each signer 


In some jurisdictions 


V. SCOPE AND EXTENT OF LIABILITY OF SURETY AS TO CREDITOR OR OBLIGEE 


[§ 126] A. General Rules—1. 


71. Summerland v. Automobile 
Funding Co., 84 Ind. A. 30, 148 NE 
202;. Hartford Acc,, etc.; Co. v. W. 


& J. Knox Net, etc., Co., 150 Md. 40, 
132 A 261; Baltimore v. Maryland Cas- 
ualty Co., 146 Md. 508, 126 A 880; 
Lynn v. Cumberland, 77 Md. 449, 26 A 
1001; Seigman:v. Hoffacker, 57 Md. 
321; McConnon v. Richardson, 117 
Miss. 345, 78 S 292. 

Woe Emmons v. Overton, 18 B. Mon. 


73. U. S.—Pickersgill v. Lahens, 
15 Wall. 140, 21 L. ed. 119; LAS ee 
Cushman, 25 F. Cas. No. 14,908,- 2 
Sumn., 426. 


ye aes aan v. Tuskaloosa, 6 Ala. 
327. 
Conn.—Bull v. Allen, 19 Conn. 101. 
D. C:.—U. S. v. Maloney, 4 App.-505. 
Ga.—Hall v. Woolley, 59 Ga. 755. 
Tll.—Wilson v. Campbell, 2 Ill. 493. 
Ind.—South Bend First Nat. Bank 
v. Mayr, 189 Ind. 299, 127 NE 7; Fry 
v. P. Bannon Sewer Pipe Co., 179 Ind. 
°309, 101 NE 10. 


Ky.—Milliken v. Dinning, 6 Bush 
646. 

La.—Gustine v. Union Bank, 10 
Rob. 412. 

Ne Ye Uitiea @ City Nat. bank) sv. 
Gunn, 169 App. Div. 295, 154 NYS 


705 [quot Ulster County Sav. Inst. v. 
Young, 161 N. Y. 23, 55 NE 483]; 
Dunfee v. Dunfee, 145 App. Div. 108, 
129 NYS 142 [aff 205 N. Y. 543 mem, 
98 NE 1102 mem]; Sanger v. Miner, 54 
App. Div. 54, 66 NYS 282; Hoyt v. 
Mead, 13 Hun 327; Berg v. Radcliff, 
6 Johns. Ch. 302. 


N. C.—Shaw v. McFarlane, 23 N. 
C2i6- 
Pare—VWinitersva. Com.,. 39) Pa.» 16%; 


Roth v. Miller, 15 Serg. & R. 100. 

S. C.— Pelzer v. Steadman, 22 S. C. 
279; Levy v. Hampton, 12 8. C. L. 
145. 

Tenn.—Nelson  v. 
Sneed 307. 

Tex.—Stroop v. McKenzie, 38 Tex. 
132; Ritter v. Hamilton, 4 Tex. 325. 

Vt.—Seaver v. Young, 16 Vt. 658. 

W. Va.—Merchants’ Nat. Bank vy. 
Good, 21 W. Va. 455. 

Ont.—Jones v. Dunbar, 32 U. C. C. 
P.. 136. 

[a] 


Richardson, 4 


In Louisiana (1) a _ surety. 
pending suit, cannot ask that pro- 
ceedings against him shall be ar- 
rested until the property of the prin- 
cipal has been discussed. All he 
can ask is that the property of the 


principal shall be discussed under 
execution. Hill v. Bourcier, 29 La. 
Ann. 841. (2) And if he fails to 


plead discussion, to point out the 
property, and to advance a sum suf- 
ficient to have the discussion effected, 
as required by Civ. Code, arts 3015, 
3016, he becomes bound in solido, El- 
more v. Robinson, 18 La. Ann. 651. 

[b] In Quebec one who pledges his 
immovable property for the debt of 
another is not personally liable to 
the creditor but his liability is prop- 
ter rem only. Boursier v. Bergevin, 
34 Que. Super. 97; Paquin v. Chaine, 
12 Que. Pr. 331. 


‘Knowles, 


[By Frank L. Morarinson] 8° 


Limitation by | Terms of Contract in General. 


[c] Where sureties bound them- 
selves jointly and severally as prin- 
cipals in a bond, there was no differ- 
ence, as to their liability in equity 
for the debt, between them and the 
principal debtor, for whom they were 
sureties. U.S. v. Cushman, 25 F. Cas. 
No. 14,908, 2 Sumn. 426. 

74. Monson y. Drakeley, 40 Conn. 
552, 16 AmR 74. 

75. See cases supra notes 73, 74. 

76. California Nat. Bank v. Ginty, 
108 Cal. 148, 41 P 38; Harlan v. Ely, 
55 Cal. 340; Damon v. Pardow,. 34 
Cal. 278; Higerty v. Higerty, 1 Phila. 
(Pan). 2/328 : 

77. Wright v. Garlinghouse, 26 N. 
Y. 539 [rev 27 Barb. 474]; Murray 
v. Judah, 6 Cow. (N. Y.) 484; Israle 
v. Ayer, 2 S.C. 344. 

78. Savannah Ice Co. v. Canal- 
Louisiana Bank, etc., Co., 12 Ga. A. 
818, 79 SE 45. 

79. Joint or several liability of 
sureties on bail bond on appeal see 
Bail § 306. 

80. La.—Ferriday v. Purnell, 2 La. 
Ann. 334. 

Mass.—East Bridgewater Sav. Bank 


Vv.) Bates, 191 Mass: 110, NE Ta 
Pa.—-Philadelphia v. Reeves, 5 

Phila. 357. 

ae LURE eae v. Elliott, 11 Lea 


IEeng.—Jones v. Beach, 3 De G. M. 
Seg 886, 51 EngCh 693, 42 Reprint 

Alta.—J. R. Watkins Co. v. Caffer- 
ky, [1925] 3 DomUR 805, [1925] 2 
WestWkly 588. ; 

81. Cal.—Mariposa County Vv. 
146 Cal. 1, 79 P 525. 

Ind.—South Bend First Nat. Bank 
v. Mayr, 189 Ind. 299, 127 NE 7. 

Mass.—HMast Bridgewater Sav. Bank 


Vv, "Bates, 191 Mass: 110, 77 NEY 711: 
tame al or v. Hliott, 11 Lea 
235. 
W. Va.—Riley v. Jarvis, 43 W. Va. 


43, 26 SE 366. 

Eng.--Jones v. Beach, 2 De G. M. & 
G. 886, 51 EngCh 693, 42 Reprint 1119. 

Alta.—J. R. Watkins Co. v. Caffer- 
ky, [1925] 3 DomLR 805, [1925] 2 
WestWkly 588. 

[a] In Georgia, by statute, a prin- 
cipal and surety are joint and several 
promisors. Heard v. Tappan, 116 
Ga. 930, 43 SE 375; Mulling v. Cobb- 
town, 86 Ga. A. 55, 135 SH 222; Wad- 
dell v. J. R. Watkins Medical Co., 
25 Ga. A. 657; 104 SH 250. 

[b] Sureties who sign agreement 
to be jointly and severally liable and 
to pay notes to be executed by a third 
party obligate themselves to the same 
extent as though they actually signed 
the notes, which were subsequently 
executed. South Bend First Nat. 
Bank v. Mayr, 189 Ind. 299, 127 NE 7. 

[c] Surety is not made severally 
liable with a principal with whom he 
is jointly bound by his promise to 
pay, made after the debt is due. 
Jones v. Beach, 2 De G. M. & G. 886, 
51 EngCh 693, 42 Reprint 1119. 

[ad] Contracts construed.—Bradley 
vy. Holleran, 59 Pa. Super. 1. 


The hability of a 


Parties to action by creditor see in- 
fra § 342. 

82. Dougherty v. Peters, 2 Rob. 
(ae) 5e3'7. 

83. McCormick v. Mitchell, 57 Ind. 
248; Wood v. Hummel, 4 Watts (Pa.) 
50; Besore v. Potter, 12 Serg! & R. 
(Pa.) 154; Geddis v. Hawk, 10 Serg. 
&* R.. (Pa.) 335 Lehigh County 
Gossler, 24 Pa. Super. 406; Fulton 
Farmers’ Assoc. v. Bomberger, 28 Pa. 
Dist. 862; Keller v. McHuffman, 15 
W. Va. 64; Dart v. Sherwood, 7 Wis. 
523, 76 AmD 228. 

345 -Morean! yee Smith, 0 105 UN ee 
5387 [aff 7 Hun 244]. 

85. Schneider v. Maney, 242 Mo. 
386, 145 SW 823; Vaughn v. Haden, 
387 Mo. 178; Sterling v. Stewart, 74 
Pa. 445, 15 AmR 559. 

[a] Statute providing that no 
surety shall be compelled to pay more 
than his proportion and that if he has 
paid a part of such proportion he.is 
liable only up to such proportion does 
not apply to a suit by the holder of 
the joint obligation against one or 
more of the joint obligors. Schneider 
v. Maney, 242 Mo. 36, 145 SW 823. 

86. Small v. Older, 57 Iowa 326, 
10 NW 734. 

87.5 May tase (Co; Pid vee icollb; 
(Sask.) 23 DomLR 221, 32 WestLR 3. 

88. See statutory provisions. 

89. Cross references: 

Liability of: 
Personal representative of surety 
are Executors and Administrators 
§ 889. 

Surety on: 

Appeal bond see Appeal and Pr- 
ror §§ 8404-3415. 

Bill or note see Bills and Notes § 
116. 


Bond: 

As security by depositary of 
public moneys see Deposita- 
ries §§ 62, 63. 

For payment of claims see 
Mechanics’ Liens §§ 485-490. 
Of: 
Contractor: 

For road work see High- 

ways § 352. 

With municipality see Mu- 
nicipal Corporations §8§ 
2534, 2537, 2549. 

Guardian see Guardian and 
Ward §§ 480-547. 

Guardian of insane person 
see Insane Persons § 309. 

Officers and agents of cor- 
poration see Corporations 
§ 1834. 

To: 
Prevent or discharge lien see 
Mechanics’ Liens § 439. 

Proceed under insolvent or 
poor debtor acts see exe- 
cutions § 1178. 

Secure payment of decree for 
maintenance see Husband 
and Wife § 9038. 

Official bonds of: 

Contractors to United ‘States 
re8] United States [39 Cyc 
738]. 


72, [50 C.J.] 


surety is measured by his contract,®® and, whether 
he is a gratuitous or compensated surety,®! while 
he is liable to the full extent thereof,®? such lia- 


Liability of:—Cont’d 
Surety on:—Cont’d 
Official bonds of:-—Cont’d 
Hoe S agents, and employees 
atte 


County see Counties §§ 191- 
215 


Municipality see Municipal 
Corporations §§ 1221-1241. 
United States see United 
States [39 Cyc 716]. 
Officers and agents of beneficial 


associations see Beneficial 
Associations § 51. 

Sheriffs and constables’ see 
Sheriffs and Constables [35 
Cy erro. 

Tax collector see Taxation [37 
Cye 1217] 

[39 Cye 


Trustee see Trusts 
648 


} 18 
Prison-limits bond see Executions 
§ 1167. 
Security for payment of judgment 
in proceeding for new trial see 
New Trial § 478. 
Stay bond see Executions § 404. 
What law, governs liability of surety 

see supra § 5. 

90. Ryan v. Shannahan, (Cal. A.) 
283 P 341; South Bend First Nat. 
Bank v. Mayr, 189 Ind. 299, 127 NE 7; 
Wood v. Fisk, 63 N. Y. 245; 20 AmR 
528; Getty v. Binsse, 49 N. Y. 385, 
10 AmR 379; Harvard College v. 
Kempner, 131 App. Diy. 848, 116 NYS 
437; Sanger v. Miner, 54 App. Div. 
54, 66 NYS 282; American Convex Co. 
v. Tompkins, 90 Misc. 290, 152 NYS 
1055; Pankey v. National Surety Co., 
115 Or. 648, 239 P 808; Lake County 
v. Neilon, 44 Or. 14, 74 P. 212. 

[a] Other statements.—(1) The 
liability of a bondsman is measured 
by his covenant, the condition, and the 
statutes of the state relating to the 
bond and duties of the principal. 
Swanberg v. National Surety Co., 
(Mont.) 283 P 761. (2) The liability 
of a surety is to be ascertained from 
the terms of the written instrument 
by which his obligation is expressed. 
Gordon v. Abbott, 258 Mass, 35, 154 
NE 523; Foo Long v. American Sure- 
ty Co., 146 N. Y. 251, 40 NE 730; Scott 
v. Emswiler, 26 Oh. Cir. Ct. N. S. 502. 
(3) The surety has the right to im- 
pose any limit he may choose upon his 
liability and may always fix the pre- 
cise terms upon which he is willing 
to become surety, whether those 
terms seem reasonable or not. U. 8S. 
National Bank. v. Ewing, 131 N. Y. 
506, 30 NE 501, 27 AmSR 615, 28 AbbN 
Cas 201. 

91. Distinctions as to oy deggie 
of contract see infra §§ 132, 


92. Parrish v. Polk Cewater Bd. of 
Public Instruction, 82 Fla. 11, 89 S 
Bsa 

[a] Where conditions of bond are 


fully understood by the sureties and 
are legal, they will be held liable in 
accordance therewith for any viola- 
tion of the contract made by their 
principal. Moncada v. Cajuigan, 21 
Philippine 184, 

93. U. S.—Warner v. Connecticut 
Mut wu casino LOMO S357, 3, Set 
221, 27 L. ed. 962; McMicken v. Webb, 
6 How./'292,,.12 L.. ed: .448:) Pacific 
Automatic Device Co. v. U. S. Fidelity, 
etc., Co., 15 FB. (2d), 164; Lewis v. 
Council, 291 Fed. 148; Klein v. Title 
Guaranty, etes (Co; 166 Fed. 365 [aff 
178 Fed. 689, 102 CCA 189, 29 LRANS 
620]; American Bonding Co. v. Pueblo 
inv 100. U0 Med. Lied, CCAe OTRe9 
TRANS Db GarkOu Annas F357) US. 
Fidelity, etc., Co. v. Woodson Coun- 
tye aor ineds TAA 6 CCA eTias” Ue Se 
v. De Visser, 10 Fed. 642; Usa 
Cheeseman, 35 F, Cas. No. P49 0S 3 


Sawy. 424. 

197 Ala. 214, 
12 S 433; Vann v. Lunsford, 91 Ala: 
576, 8 S 719; Crescent Brewing Co. v. 
Handley, 90 Ala. 486, 7 S 912. 
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Cal.—Sather Banking Co. v. Arthur 
ae Briges +Co:, 138 (Cal. 9724, 72) P 
352. 


Conn.—New Haven County Bank v. 
Mitchell, 15 Conn, 206. 

D. C.—-Moulton v. Cornish, 33 App. 
228. 

Fla.—Gato v. Warrington, .37 Fla. 
542, 19 S 883; Raney v. Baron, 
Fla; 327. 

Ill.—Burlington Ins. Co. v. Johnson, 
120; TM. 622,092) NE205, fat i24> Ty 
A. 565]; Cooper vi Peo., 85 ‘Ill. 417; 
Peo. v. Tompkins, 74 Til. "483; Field v. 
Rawlings, 6 Ill. 581; Mystic Workers 
Of.UW orlay vat, Si Fidelity, etc.,. Co., 
152 Ill. A, 223; Fellheimer v. Hain- 
line, 65 Ill. A. 384; Crego v. Peo., 36 
Ill. A. 407. 

Ind.—Greenfield Lumber, etc., Co. 
v. Parker, 159 Ind. 571, 65. NE 747; 
Thomas v. Irwin, 90 Ind. 557; Standi- 
fom v. Shideler, 26 Ind. A. 496, 60 NE 


Towa.—Kuhl v. Chamberlain, 140 
Ne 546, 118 NW 776, 21 LRANS 


6. 
eee v. Tanner, 6 La, Ann. 
Md.—Lynn vy. Cumberland, 77 Md. 
449, 26 A 1001; Baltimore First Nat. 
Bank v. Gerke, 68 Md. 449,13 A 358, 
6 AmSR 453. 
Mich.—Detroit Sav. Bank vy. Zieg- 
ve 49 Mich. 157, 13 NW 496, 43 AmR 


rae 


Mo.—Utterson v. Elmore, 154 Mo, A. 
646, 136 SW 9; Chicago Crayon Co. v. 


McNamara, 136 Mo. A. 460, 118 SW 
118; Wolff v. Famous Mut. Sav. 
Pund,) ete: -Assoe).67 Mo. TA. 1678 ¢ 


Leavel v. Porter, 52 Mo. A. 632. 

Nebr.—Rawleigh Co. v. Bunning, 
107 Nebr. 475, 186 NW 381. 

N. Y.—Christal v. Kelly, 88 N. Y. 
285; Ward v. Stahl, 81 N. ¥. 406; 
Mossein v. Empire State Surety Co., 
117 App. Div.).820,, 102. NYS: 10ns: 
Westcott v. Maryland Fidelity, ete., 
Co., 87 App. Div. 497, 84 NYS 731; 
Moore v. Cockcroft, 11 N. Y. Super. 
133; Walsh v. Bailie, 10 Johns. 180. 

Pa.—Nazareth Fdy., ete, Co. v. 
Marshall Mach., ete. Co.,-258 Pa. 
558, 102 A 268, 270 [cit Cyc]; Amer- 
ican Tel. Co. v. Lennig, 139 Pa. 594, 
21 A 162; Graham v. James, 27 Pa. 
Super. 211; Monsarratt v. Trust Co 
14 Pa. Super. 541. See also Building 
Assoc. v. Benson, 2 WklyNC 541 (a 
bond to indemnify against loss under 
a mortgage will not cover a loss from 
a, sale of the premises). 

Porto Rico.—Morales y. Paboén, 19 
Porto Rico 972. 

Tex.—Nunn v. Brillhart, 
A.) 242 SW 459 [aff (Civ, A.) 230 SW 
862]; May v. Chicago Crayon Co., 
(Civ. A.) 147 SW 7383. 

Utah.—Paxton vy. Spencer, 265 P 

Son By 


wows 
Stoveéld v. Upton, 


(Commn, 


Wng.—-Napier v. Bruce, 8 Cl. 
470, 8 Reprint 184; 
Gila Cpu 26: 

Can.—Montreal v. Ste. Cunégonde, 
82 Can. S, @i.135 

Ont.—Stevenson v. McLean, 11 U. 
CAC be {208% 

[a] Reason for rule.—‘“It is a well 
settled rule, both at law and in equity, 
that a surety is not to be held be- 
yond the precise terms of his con- 
tract, and, except in certain cases of 
accident, mistake, or fraud, a court 
of equity will never lend its aid to 
fix a surety beyond what he is fairly 
bound to, at law . This rule 
is founded on the most cogent and 
salutary principles of public policy 
and justice. In the complicated trans- 
actions of civil life, the aid of one 
friend to another, in the character of 
surety or bail, becomes requisite at 
every step. It becomes, then, 
excessively important to have the rule 
established, that a surety is never to 
be implicated, beyond his specific en- 
gagement.” Ludlow v. Simond, 2 Cai. 
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bility ‘is strietly limited to that assumed by its 
terms,®? or, as the rule is otherwise stated, a surety 
is not held beyond the terms,°* or the strict, Ra are 


Cas!” €N. LYS) 5 To 2 Amb. 2928 si per 
Kent, Ch. J. (quot Nofsinger v. Hart- 
nett, 84 Mo. 549, 553)]. 

{b] Other statements.—(1) Sure- 
ties are liable only to the extent of 
the engagement. Peo. v. Pennock, 60 
N. Y. 421; Walsh v. Bailie, 10 Johns. 
(N. Y.) 180. (2) A surety is never to 
be implicated beyond his specific 
agreement. National Mechanics’ 
Banking Assoc. v. Conkling, 90 N. Y. 
116, 43 AmR 146; Barnes v. Cushing, 
43 App. Div. 158, 59 NYS 345 [rev on 
other grounds 168 N. Y. 542, 61 NE 
902]; Hager v. Seeds, 21 Okl. 524, 96 
P 646. (8) A surety is not held be- 
yond the fair scope of his engagement. 
Us Sv vi Tillotson, 28°>P.iCas) INow16;— 
524, 1 Paine 305 [rev on other grounds 
12 Wheat 180, 6 L. ed. 594]; Ulster 
County Sav. Inst. v. Young, 161 N. 
Y. 23, 55 NE 483; Rochester City 
Bank v. Elwood, 21 N. Y. 88; McClus- 
key v. Cromwell, 11 N. Y. 593; Maine 
Lumber Co. y. Maryland Casualty Co., 
216 App. Div. 35, 214 NYS 621; Mer- 
rill vy. Equitable Surety Co., 131 Misc. 
541, 227 NYS 266; Dugand v. In- 
demnity Ins. Co., 122 Mise. 639, 203 
NYS 541 [aff 210 App. Div. 853 mem, 
206 NYS 900 mem]; Walsh vy. Bailie, 
10 Johns. (N. Y.) 180. (4) Sureties 
cannot be charged beyond the fair 
import of their undertaking. Hager v. 
Clute, 10 Hun (N. Y.) 447. (5) A 
surety is bound only by the terms of 
the covenant fairly construed. White 
y. Strong, 230 Ky. 119, 18 SW (2d) 
960. (6) Sureties can be charged only 
where the complaint is brought with- 
in the very terms of their contract. 
Peo. v. Chalmers, 60 N. Y. 154 [aff 
1 Hun 683, 4 Thomps. & C. 185]; Chi- 
cago Crayon Co. vy. Slattery, 68 Misc. 
148, 123 NYS 987; Fitzgerald v. Lilly, 
1 Newfoundl. 84. (7) A surety can 
insist that he will not be bound ex- 
cept upon his own terms. Stillman y. - 
Wickham, 106 Iowa 597, 76 NW 1008; 
Grasser, etc., Brewing Co. v. Rogers, 


ae Mich. 112, 70 NW 445, 67 AmSR 
38 
{e] Mere fact that consideration 


was paid to surety does not bind the, 
surety beyond the terms of the con- 
tract. Everly v. Equitable Surety 
Co., 190, Ind: 274, 130 NE 227. 5 
94. U. S.—U. S. v. Corwin, 25 F. 
Cas. No. 14,870, 1 Bond 149. 
Ind.—Irwin v. Kilburn, 104 Ind. 113, 
3 NE 650; Webster v. Smith, 4 Ind. 


A, 44, 30 NE 139. 

Iowa.—Kuhl v. Chamberlain, 140 
pone 546, 118 NW 776, 21 LRANS 

Mo,.—State v. Boon, 44 Mo. 254. 

Oh.—Jones, ete., Co. v. McQueety, 
4 OhS&CP 417, 3 OhNP 218. 

<1. gan v. Hopkins, 85 Okl, 278, 
205 P 1095; Southwestern Surety Ins. 
Co. v. U. S. Fidelity, etc., Co., 75 Okl. 
232, 1829P 622. 

[a] Reformation.—A contract of 
suretyship cannot be reformed be- 
cause of mistake in stating the terms 
of the undertaking guaranteed by the 
sureties when the sureties had nei- 
ther actual nor constructive notice 
of the mistake. Martinez vy. Oliver, 
(Tex. Civ. A.) 247 SW 598. 

95. U. S:—U. S. Fidelity, ete., Co. 
v. Woodson County, 145 Fed. 144, 76 
CCA 114; Morgan County v. Branham, 
57 Fed. 179. 

Cal.—Norton v. Title Guaranty, etc., 
Cok L7G Cals 212%) £6812 16: 

Ky.—Charles Brown Grocery Co. v. 
Wasson, 113 Ky. 414, 68 SW 404, 24 
KyL 307. 

Ma.—Atna Indemn. Co. v. Waters, 
110 Md. 6738, 73 A 712. 

Nebr.—Grimison v. Russell, 20 
Nebr. 337, 30 NW 249. 

W. Va.—Waldron v.. Tarney Col- 
fer tes Co.7 LOLA W., Vai 596,q seis bs 


Que.—Hamilton Bank v. Guertin, 29 
RevLegNs 316. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


rn 
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the precise,°* or the clear,®’ or the express®® terms 
and the surety has the right to 
stand upon the strict,°® or precise,t or the very? 
and to rely on the strict let- 
If the surety has indicated the man- 
ner in which the indebtedness for which he has under- 
taken to become liable shall be incurred, he is not 
liable for indebtedness incurred in another way.?”% 
Sureties for one person are not liable for an associa- 


of his contract; 


terms of his contract; 
ter thereof.® 


96. U. S—wU. S. v. Freel, 92 Fed. 
299 [aff 99 Fed. 237, 39 CCA 491 (aff 
PSGRWe Sees 09F 22) SCS 751046 Tut ed: 
ita bee rior 

Cal.—Ward v. Massachusetts Bond- 
ineymerc,, Co. 50 "Cal Aw 623,208 
188; Fuller v. Alturas School Dist., 
28 Cal. A. 609, 153 P 743; Van Valken- 
Soe v. Oldham, 12 Cal. A. 572, 108 


Tll.—Ovington v. Smith, 78 Ill. 250; 
McGinnis v. McGinnis, 225 Ill. A. 340; 
Scherf v. Illinois Surety Co., 207 Ill. 
A. 298; John v. Worthen, 188 Ill. A. 
ee Haberer v. Hansen, 148 Ill. A. 

oH 

Ind.—State v. Adams, 187 Ind. 165, 
118 NE 680; Greenfield Lumber, etc., 
Conmivevearker;, 159) Indsyi571, 65. Ni 
747; Irwin v. Kilburn, 104 Ind. 113, 
3 NE 650. 

Mo.—Citizens’ Trust Co. v. Tindle, 
272 Mo. 681, 199 SW 1025; Nofsinger 
v. Hartnett, 84 Mo. 549. 

N. Y.—Smith v. Molleson, 148 N.Y. 
241, 42 NE 669; Robinson Cons. Min. 
Co. v. Gray, 4 NYSt 69; Ludlow v. 
Simond, -2Cai., Cas, 1, .2 AmD) 291. 

. pons nese v. Searboro, 6 Baxt. 
34. é 
97. Conley v. Jamison, 205 Iowa 

1326, 219 NW 485, 59 ALR 835. 

98: Cal.—Tally v. Parsons, 131-Cal, 
516, 63 P 833; Ryan v. Shannahan, 
CAP) esol a 4d: 

Colo.—Bonney v. Robertson, 6 Colo. 
A. 485, 41 P 842. 

Nebr.—Griswold y. Hazels, 62 Nebr. 
ve 87 NW 1047. 

Y.—Mossein v. Empire State 

Surety Co., 117 App. Div. 820, 102 NYS 
Wash.—Simpson Logging Co. v. 

American Bonding Co., 76 Wash. 533 

i E27 
Newfoundl.—Fitzgerald v. Lilly, 1 

Newfoundl. 84. 

[a] Statutory provisions in some 
jurisdictions announce the text rule. 
See statutory provisions. 

99. U. S—Miller v. 
Wheat, 680, 6 L. ed. 189 

Cal.—Earl Fruit Co. v. Herman, 90 
Cal. A. 640, 266 P 592; Fuller v. Al- 
turas School Dist., 28 Cal. A. 609, 153 


Stewart, 9 


P 743; Bergevin. ve Wood, 21) Cat, 
ALG 4oy 10 5aes-93 5. 
Fla. —Perry v. Woodberry, 26 Fla. 


84,75 4 

Ind. ee stip Bend First Nat. Bank 
v. Mayr, 189 Ind. 299, 127 NE 7. 

Md.—Baltimore First Nat. Bank v. 
Gerke, 68 Md. 449, 13 A 358, 6 AmMSR 
453. : 

Mo.—Beers v. Wolf, 116 Mo. 179, 22 
SW 620; Nofsinger v. Hartnett, 84 Mo. 
549; Chicago Crayon Co. v. McNa- 
mara, 136 Mo. A. 460, 118 SW _ 118; 
N. K. Fairbank Co. v. American Bond- 
ing, ete., Co., (A.) 70 SW 1096. 

Nebr.—Omaha First Nat. Bank v. 
Goodman, 55 Nebr. 418, 77 NW 756; 
Hopewell v. McGrew, 50 Nebr. 789, 
70 NW 397. 

N. erie v. Stahl, 81 N. Y. 406. 

N. D.—State v. Padgett, 54 N. D. 
211, 209 NW 388. 

Or.—School Dist. No. 6 v. Smith, 63 
Or. 586, 127 P 797, 48 LRANS 65. 

S. C.—Pelzer v. Steadman, 22 S. C. 
Wow insley vv. -Karby,.d7S) C1 ke 

Tex.—Witherspoon Oil Co. v. Ran- 
dolph, (Commn. A.) 298 SW 520 [rev 
(Civ. A.) 291 SW 587]; Jarecki Mfg. 
Co. v. Hinds, (Civ. A.) 295 SW 274 
[writ of error dism (Commn. A.) 6 SW 
Ca) s4316G ill County iv. Bryant, 
(Civ. A.) 264 SW 520; Turner v. Na- 
tional Cotton Oil Co., 50 Tex. Civ. A. 
468, 109 SW 1112. 
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Utah.—Daly v. Old, 35 Utah 74, 99 
P 460, 28 LRANS 468. 

W. Va.—Ohio County v. Clemens, 85 
Ware lViane lied COOL SHaOs 0.) CATER rats: 

Wis.—Webb v. Freng, 181 Wis. 39, 
194, NW 155; W.- W. Kimball Co. v. 
Baker, 62 Wis. 526, 22 NW 730. 

Wyo.—Snow y. Duxstad, 23 Wyo. 
82, 147 P 174. 

I. panes v. National Surety Co.. 
(Mont.) 283 P 761 

2. U. S—MeMullen v. U. ee 
Fed. 460, 93 CCA 96 [rev 222 U. 
32 SCt 128, 56 L. ed. 269]; wu Sooxe 
Freel, 92 Fed. 299 [afi 99. Ped. 237, 39 
CCA 491 (aff 186 'U. S. 309, 22 SCt 875, 
46 L. ed. 1177) ]. 

Cal.—Glenn County v. Jones, 146 
Cal. 518, 80 P 695, 2 AnnCas 764; Tally 
Vv. Parsons, 131-Cal.. 556, 68. PB 833; 
Ryan v. Shannahan, (A.) 283 P 341. 

Hawaii.—tTerr. v. Pacific Coast Cas- 
ualty Co., 22 Hawaii 446. 

Ind.—Wier Plow Co. v. Walmsley, 
110, Ind. 242, 11 NE -232; Gipson. v. 
Ogden, 100 Ind. 20; Kimmel vy. State, 
75 Ind. A. 168, 128 NE 708, 130 NE 
239; Standiford v. Shideler, 26 Ind. A. 
496, 60 NE 168; McDonald v. Huestis, 
1 Ind. A. 275, 27 NE 509. 

Kan.—Peru Plow, etc., Co. v. Ward, 
1 Kan. A. 6, 41 P 64. 

Me.—Manufacturers’ Bank vy. Cole, 
39 Me. 188. 

Mo.—Moberly Bank v. Meals, 295 
SW 73; Bauer vy. Cabanne, 105 Mo. 
110, 16 SW 521; Bvans v. U. S. Fidel- 
ity, etc., Co., 195 Mo. A. 438, 192 SW 
112; Oberbeck v. Mayer, 59 Mo. A. 
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N. Y.—Keene v. 
Case Material Co., 39 Misc. 6, 78 NYS 

. [aff 81 App. Div. 48, 80 NYS 
859 


N:; C.—John Li. ‘Roper Lumber Co. 
v. Lawson, 195 N. C. 840, 143 SH 847; 
Ingram v. Warsaw Bank, 195 N Cc. 
357, 142 SE 231; Commercial Casualty 
Ins. Co. v. Durham County.. Lo OeNELC: 
58, 128 SE 469 (dictum); Edgerton v. 
Tar lor else INwCs TL Ss  SMLoGs 

Or.—School Dist. No. 6 v. Smith, 
63 Or. 586, 127 BP 797, 48 LRANS 665. 

Pa.—Bessemer Coke, Co. v. Gleason, 
223 Pa. 84, 72 A 257. 

Tenn.—Bell v. Trimby, (Ch. A.) 38 

(Commn. 


SW 100. 

Tex.—Nunn v. Brillhart, 
A.) 242 SW 459 [aff (Civ. A.) 280 SW 
862]; Southland L. Ins. Co. v. Stew- 
art, (Civ. A.) 211 SW 460; Bomar v. 


Wynn, (Civ. A.) 164 SW 1038; Bo- 
mar v. Gahagan, (Civ, A.) 152 SW 
689. 


Va.—Sipe v. Taylor, 106 Va. 231, 55 
SE 542. 

3. Ala.—Crawford v. ert ae ag 
Sav. Bank, 201 Ala. 282,.78 S 58. 

Cal.—Union Oil Co. v. Pacific Sure- 
ty UCOve L820 Cal.y 6:95, PLS 7 yie Wa: 

Ilii—Peo. v. Bartels, 38 Ill. A. 428 
[rev on other grounds 138 Ill. 322, 
27 NE 1091, aff-152 Dll. 557, 38 NE 
898]. 

Iowa.—Ida County Sav. Bank v. 
Seidensticker, 128 Iowa 54, 102 NW 
Gol atl, AmSR 189, 5 AnnCas 945; 
Foley v: Hamilton, 89 Iowa 686, 57 
NW 439. 

Minn.—Union Sewer Pipe Co. v. Ol- 
son, 82 Minn. 187, 84 NW 756. 

Mo;—State v. Smith, 173 Mo. 398, 
73 SW 211; Bauer v. Cabanne, 105 Mo. 
110, 16 SW_ 521. 

W. Va.—State v. Fidelity, etc., Co. 
91 W.Va. 191, 112 Sh. 319: 

[a] Other statements.—(1) A 
surety is not bound beyond the letter 
of his contract. Peo. v. National 
Surety Co., 67 Colo. 375, 176 P 948; 
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tion of several persons of which such individual is 
a member,* or a firm including such person;°® 
conversely, sureties 
individual.® Where a statute provides that a bond or 
undertaking in actions or special proceedings shall 
continue in force after a change or addition of par- 
ties,” its effect is merely to preserve unimpaired the 
liability in favor of the party for whom the under- 
taking was originally given, and not to inelude the 


and, 
for several are not liable for an 


Crouch y. Parker, 188 Ind. 660, 125 
NE 453, 7 ALR 1598; Guess v..Let- 
son, 9 Kan. A. 106, 57 P 1053; Tom- 
linson v. Simpson, 33 Minn. 443, 23 
NW 864; Citizens’ Trust Co. v. Tindle, 
272 Mo. 681, 199 SW 1025; Saginaw 
Medicine Co. vy. Dykes, 210 Mo. A. 399, 
238 SW 556. (2). A surety is not 
bound beyond the letter of his cove- 
nant. Bauschard Co. v. New York 
Fidelity, ete., Co., 21 Pa. Super. 370. 
(3) Sureties are entitled to stand up- 
on the letter of their bond. Crescent 
Brewing Co. v. Handley, 90 Ala. 486, 
7 S 912; Wickersham Co. v. Nichols, 
22, Cals As 31, 1365P Solis chiavian 
Fuel Co. v. Wiggington, 203 Ky. 546, 
262 SW 957; Com. v. Bacon, 111 SW 
387, 33 KyL 935; Moore v. Title Guar- 
anty, etc., Co., 151 Mo. A. 256, 131 SW 
477; Gerke v. George Wiedemann 
Brewing ‘Co.,13 Oh: ‘Cire Ctl NSSas5t, 
32) Oh,. Cir Ct) 6713 Doherty ive Hime 
pire State Surety Co., 1 Tenn. Civ. A. 
221. (4) A surety is bound only by 
the letter of his contract. Caldwell v. 
U. S. Fidelity, ete., Co., 205 Ala. 463, 
88 S 574; Christal v. Kelly, 88 N. Y. 
285 [aff 24 Hun 155]; Penny v. Rich- 
ardson, 12 Okl. 256, 71 P 227. 

34%. U. S.—Gass v. Stinson, 10 F. 
Cas. No. 5,260, 2 Tumn. 453. 

Ala. —Bay Shore Lumber Co. v. 
Donovan, 149 Ala. 232, 42 S 1014. 
3 D. C.—Ambrose v. Hayes, 36 App. 
Dom 

Ill.— Barclay v. Warne, 143 Ill. 19, 
32g ND o- IReVeroo LDL Avie 2m oul 

Mass.—Boston Hat Manufactory v. 
Messenger, 2 Pick, 223. 

Mo.—McPike v. Kerr, 29 Mo. 79. 

Oh.—Brown vy. Ginn, 21 Oh, Cir. 
(iy ING WSs 8h. 

Pa.—Maryland Fidelity, ete., Co. v. 
Gall, 8 Pay Supers 132. 


Tenn.—Martin v. Ridley, 1 Tenn. 
Chita eis: 

Tex.—Reeves v. Jowell, (Civ. <A.) 
140 SW 364. 

Wash.—Uden _ v. Schaefer, 110 


Wish. sol isis) Pesoa. 

4. Oklahoma Portland Cement Co. 
v. Chaney, (Okl.) 150 P 884; Dolese 
Ere: Co. v. Chaney, 44 Okl. 745, 145 P 

5. Ala.—Crescent Brewing Co. v. 
Handley, 90 Ala. 486, 7 S 912. 

Cal.—Braun v. Woollacott, 129 Cal. 
ROT OLwPRsOds 
A Mo. —Mallory v. Brent, 75 Mo, A, 

73 

Nebr. 
107 Nebr. 
Cyred. 


Rawleigh Co. v. Bunning, 
475, 1&6. NW “sid Bea Lert 


Oh.—Olmstead v. Albers, 26 Oh, 
Cini Oth N.S. 24795) Olmsted evi id= 
wards, 19 OhNPNS 177. 

Okl.—Oklahoma Portland Cement 
Co. v. Chaney, 150 P 884; Dolese Bros. 
een Chaney, 44 Okl. 745, 145 P 

Ont.—Shaw v. Vandusen, 5 U. C. Q. 
Basoes 

But see Burton v. Blin, 23 Vt. 131, 


58 AmD 153 (where the, creditor be- 


lieved that the surety intended the 
security to be good for both individ- 
ual and firm debts, the surety is so 
liable; otherwise, the surety is lia- 
ble only on the individual debt). 

[a] Mere fact that principal has 
partner will not be a defense to the 
surety, if the creditor deals with the 
principal individually. Braun v. 
Woollacott, 129 Cal. 107, 61 P 801. 

6 Oklahoma Portland Cement Co. 
v. Chaney, (Okl.) 150 P 884; Dolese 
Bros. Co. v. Chaney, 44 Okl. 745, 145 
122 salauileye 

7. See statutory provisions, 
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party substituted or added.® 


[§ 127] 2. Liability of Principal as Measure of 
In the absence of limitations or 
restrictions contained in the contract,!® the hability 
of the surety is coextensive with that of the prin- 
But while it has been said that the liability 
can in no event exceed the liability of 
the principal,1? under some circumstances the prin- 
cipal and sureties may be answerable for different 
A surety may limit the amount of his 
liability!* where the intention to do so is apparent on 
the face of the contract,+® and where his agreement is 


Surety’s Liability.® 


cipal. 
of the surety 


amounts.?® 


8. Pontiac First Commercial Bank 
Va Valentine, 155° App. Div. 91,7139 
NYS 1037. [aff 209 N. Y. 145, 102 NE 
544, AnnCasi913D 1104]. 

9. liability of surety on note as 
measured by principal’s liability see 
Bills and Notes § 116. 

Nature of surety’s liability to cred- 
itor or obligee as that of principal see 
Supra § 124. 

10. See infra notes 14-16. 

1l. U. S.—McMicken v. Webb, 6 
How. 292, 12 L. ed. 443; Whittaker v. 
WU. S. Kidelity, ete., Co.;, 300 Fed. 129: 
Fayette Title, etc., Co. v. Maryland, 
ete Lelspete:,..Co., 130’ Beds 9:28. 

Ala.—_Bright Vv. ‘Mack, 197 Ala. 214, 
7285 4 

Ark, ren v. Southern Surety Co., 
141 Ark. 265, 216 SW 722. 

Cal.—Alexander v. Bosworth, 26 


Cal. Ace 589, 147 P 60K. 
D. C.—Mercantile Trust Co. v. Hen- 
See cid CAD OM CON hate eS MU Si 298k 


21, St 535,54, Li: ed. 811, 10 AnnCas 
Onreulle 

Ga.—Graham v. Roberson, 79 ‘Ga. 
(2, 3 SB 611; Norris v. Pollard, 15 Ga. 
Soon McKibben v. Macon Fourth Nat. 
Bank, 32 Ga. A. 222, 122 SH 891; Hth- 
eridge Nee We hs Rawleigh Co;; 29 Ga. 
A. 698, 116 SH 903. 

Ill.—Stevens v. Partridge, 109 Il. 
A. 486. 

Iowa.—Stull v. Lee, 70 Iowa 31, 30 


NW 6; McIntosh v. Liken, 25 Iowa 
555. 

Ky.—U. S. Fidelity, etc. Co. v. 
Travelers’ Ins. Mach. Co., 167 Ky. 
382, 180) SW 8i5 [reh den 169 Ky, 
158, 1883 SW 492]; Cummings vy. Ap- 
plegate, oO hey Op. Toa: 

Le i Vin elMon Bank 0 
Rob. 412; Russell v. Beyle, 5 La, A. 
(Orleans) 98. 

Mo. Stix ete, Ory Goods) (Co: we 
Ottawa Realty Co., 273 Mo. 376, 202 
Sw. 577. 

Mont.—Gary Hay, etc., Co. v. Carl- 
*son, 79 Mont. 111, 255 12) oy. 

N. Y.—FErench v.. Dauchy, 134 WN. 


Y. 543, 
SINISE 


31 NE 1041; Harrison vy. Clark, 
572; Casoni v. Jerome, 58 N. 
Y. 315; McCluskey v. Cromwell, 11 N. 
Y. 593; Endurance Holding Corp. Vis 
Kramer Surgical Stores, Inc., 238 NYS 
377; Horton v. Dow, 10 NYSt 139. 

N. C.—Standard Electric Time Co 
v. Maryland Hidelity, GUC mC On, we ull N. 
C. 653, 1382 SE 808; Ideal B rick Co. v. 
Gentry, 191 N. C. 636, 132 SH 800; 
Crane Co. v. Longest, ete., Co., 177 N. 
ON BEIT SI) SDP tei 

Oh.—Bender v. Addams, 28 Oh, A. 
75, 162 NE 604. 

Okl.—Vogel v. Bastin, 84 Okl. 
208" Palo. 

Pa.—Rafferty v. Klein, 256 Pa. 481, 
100 A 945. 

S. C.—Ayer v. Hughes, 97S. C. 255, 
81 SE 510. 

S. D.—Rathgaber v. Horton, 52 S. 
D. 436, 218 NW 148. 


O73) 


Tenn.—Nashville v. Singer, etc., 
Fertilizer Co., 127 Tenn. 107, 153 SW 
838. 

County, (Civ. A.) 12 SW (2a) 662; 


Kidd-Secruggs Co. v. Tyler Hotel Co. 
CGingoA?), *270' SW 566: pean Vi 
Swain, (Civ. A.) 114 Sw 1 45. 
Wash.—Kanters Vv. Kotick, 102 
WVigiSne to are iciol > took 
Bng.—Swan v. Bank of Scotland, 
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to be responsible for a certain amount, he canriot be 


10 “Biigehw Ne s: (62%. 6) Repring 3Z73ed> 
Anonymous, Cary 12, 21 Reprint 7: 
Dawson v. Raynes, 2 Russ. 466, 3 Eng 
Ch 466, 38 Reprint 411. 

Can.—Three Rivers v. Sun Trust 
CoP epLyZzsie Cans, Ca 40 Oye [a2 80) 13 
DomLR 109 [aff 34 Que. K. B. 351]. 

Alta.—Standard Bank v. Faber, 11 
Alta, L. 96; 33 DomlR 542, [1917] 1 
WestWkly 1177. 

Ont.—Atty.-Gen. 
sengers Assur. Co., 
DomLR 344. 

{a] Principal sum is not the meas- 
ure of the surety’s liability. U. S. 
v. Illinois Surety Co., 226 Fed. 653, 
141 CCA 409 [aff Illinois Surety Co. 
v., John Davis! Cor, 244 Ws S376, 37 
SCt 614, 61 L. ed. 1206]. 

[b] Where liability of principal! 
is fixed by judgment, the judgment 
limits the extent of the surety’s lia- 


v. Railway Pas- 
43 Ont. L. 108, 43 


bility. U.S. v. Burbank, 4 Wall. (U. 
S.) 186, 18 L. ed. 321; Maine Cent. R. 
Co. v. National Surety Co., 113 Me. 


465, 94 A 929, LRAI916A 881, 

[ce] Consent judgment against the 
principal precludes the creditor from 
claiming additional damages in an ac- 
tion against the surety. Maine Cent. 
R. Co. v. National Surety Co., 113 Me. 
465, 94 A 929, LRA1916a 881. 

[d] Where firm is creditor and a 
partner is principal, the sureties are 
liable only for the balance remaining 
after the individual 
is subtracted. McMicken vy. Webb, 6 
How. (U. S.) 292, 12. ed: 443. 

12. Watkins Medical Co. v. Moss, 
160 Iowa 244, 141 NW 497; Poblete 
v. Lo Singco, 44 Philippine 369. 

[a] Loss for which principal not 
lia ble.—Chicago, ete., R. Co. v. Bart- 
lett, 120 Ill. 603, 11 NH 867 [aff 20 Ill. 
A. 96). 

13. Horne v. Young, 40 Ga. 193; 
Noble v. Cothran, 18 S. C. 4389. 


{a] ITllustration.—Accumulated in- 
terest may make the judgment 
against a surety larger than a pre- 


vious one against the principal. No- 


ble v. Cothran, 18 S. C. 489. 

14. Holthouse v. State, 49 Ind. A. 
is. ST NEMS Maryland Casualty 
Co. v. Moon, 231 Mich. 56, 203 NW 
885; Hllesmere Brewery Co. v. Coop- 
err TLS6 ) INO. Ba 5, sls Re 622: 

15. Maryland Casualty Co Vv. 
Moon, 231 Mich. 56, 203 NW 885. 

[a] Where bond binds sureties to 


pay full sum, the fact that the sure- 
ties did not sign in the usual place 
with a definite sum after each name 
does not show an intention to limit 
the liability of the sureties. Mary- 
land Casualty Co. v. Moon, 231 Mich. 
56, 208 NW 885. 

[b] Unaccepted notice of limita- 
tion of contract liability by the sure- 
ty to the creditor does not affect the 
surety’s liability. J. R. Watkins Co. 
Neri Tie sae (N. B.) [1928] 1 DomLR 

16. U. S—uvU. S. v. Tillotson, 28 F. 
Cas. No. 116, 524, 1 Paine 305 [rev on 
other grounds 12 Wheat. 180, 6 L, ed. 

594]. 

N. Y.—Agawam Bank v. Strever, 16 

Barb. 82; Rayner v. Clark, 7 Barb. 
Lats 33 CodeRep 230; Manning Vv. 
Sweeting, 4 NYSt 842; Fairlie v. Law- 
oon 5 Cow. 424; Clark v. Bush, 3 Cow: 

N. C.—Donlan vy. American Bond- 


partner’s share] 


held for amounts in excess of it.1® Likewise, he may 
bind himself only for the performance of certain 
covenants of the original contract,1*7 and sinee the 
extent of a surety’s lability depends on the terms 
of his contract,® the surety is not hable for the 
breach of conditions the performance of which he 
has not secured,!® even though thereby the obliga- 
tion secured is released.?° 

[§ 128] 3. Limitation by Penalty of Bond.?! 
surety on a bond is’ not liable beyond the penalty 


9 


named therein.” 


A 


The application of this doetrine to 


ing, Coz, 189 UN. 2 Ce 202,553 SE 

Eng.—Smith v. Brandram, 2 M. & 
G. 244, 40 ECL 583, 133 Reprint 737. 

Newfoundl.—Fitzgerald v. Lilly, 1 
Newfoundl.: 84, 

17. See cases infra note 19. 

18. See supra § 126. 

19. National Surety Co. v. Jackson 
County Bank, 20 F. (2d) 644; Con- 
servation Co. v. Stimpson, 136 Md. 
314, 110 A 495; Disch v. National 
Surety Co., 203 App. Div. 723, 196 NYS 
833; Pinckney v. Pomeroy, 62 Barb. 
(N. Y.) 460; Kelvin Engineering Co. 
v. Blanco, 125.Mise. 728, 210 NYS 10; 
Mohawk Co. v. Bankers’ Surety Co., 
162 Wis. 272, 156 NW 154. 

20. National Surety Co. v. Jackson 
County Bank, 20 F. (2d) 644; Pax- 
ton v. Spencer, (Utah) 265 P 751. 

21. Limitation of recovery to pen- 
pyiad of bond generally see Bonds § 

Penal sum as limit of liability on 
sheriff’s bond see Sheriffs and Con- 
ehebise ae Cye.1915). 

U. S.—Farmers 

Beng te ete:, Assoc! v. 

ty li FR. (2a) 527; 


etes, 


Co-op. Mer- 
National Sure- 
American Surety 


eo VealUs Sy, 23r Meds e287 bo CG 

oo. . 
Ala.—Tyson v. Sanderson, 45 Ala. 

364; Ansley v. Mock, 8 Ala. 444. 


Cal.—Gay v. Milwaukee Brewery, 
Bao Cale Am Wd, h66 gost Oaia. 

Colo.—Empire State Surety Co. v. 
Lindenmeier, 54 Colo. 497, 131 P 437, 
440, AnnCas 1914C 1189 [cit Cyeq. 

Conn.—New Haven v. Eastern Pav. 


Bricks Co,,. 78 (Conni689, 68) ok oda 
Lewis v. Dwight, 10 Conn. Ss); 
D. C—Goft va U. S., 22 App. 512. 
Ga.—Westbrook v. Nreore 59s Gay 
204; Bothwell v. Sheffield, 8 Ga. 569. 
Ind.—Graeter Vv. De Wolf, 112 Ind. 
by Se oNGE elds 
Iowa.—Ft. Dodge, ete, R. Cosh v. 
Burns, 177 Iowa 51, 158 NW 582. 


Kan.—McMullen v. Winfield Bldg., 
etc., Assoc., 64 Kan. 298, 67 P 892, 91 
AmSR 236, 56 LRA 924, 

Ky. —Wiuddle v. Wilson, 
223, ua2oOwe ton OVW ose 
Hughes v. Wickliffe, 11 B. Mon. 202. 

La.—Russo v. Maryland Fidelity, 
etc., Co., 8 La. A. (Orleans) 423. 
isulass. Warner v. Thurlo, 15 Mass. 

Mo.—Hartford F. Ins. €o. v. Casey, 
1 SGP IMO VAS 2:90) OU SS WealOens Mut- 
pene Ben. Ins. Co. v. Brown, 80 Mo. A. 


164 Ky. 
(eit; eeseas 


N. H.—Judge Prob. Ct. v. Heydock, 
8 N. BH. 491 

NJ Tunison! van Cramien, somauNenr 
L. 498. 


No Yon Raynerivea Clank a 7esanbaseie 
3 CodeRep 230; Toucey v. Schell, 15 
Misc. 850, 37 NYS 879; Fairlie v. 
Lawson, 5 Cow. 424; Clark v. Bush, 
3 Cow. 151; Mower v. Kip, 6 Paige 88, 
29 AmD 748, 

N. C.—Robinson Mfg. Co. v. Blay- 
NOCD 2 iING  Cue4 One 135. SE 136; Bern- 
hardt v. Dutton, 146 N. C. 206, 59 SE 
651; New Home Sewing Mach. Co, 
Vv. Seago, 128 Ne Cy l58.988 SEVS05, 

Or.—Goodspeed Ye IDE ASS 1S 
GS Wey VO Oi fone 

Pa.—Com. v. Forney, 3 Watts & S. 
353; Stone v. Pittsburg, ete., R. Co., 
56 Pa. Super. 615; Foster v. ’Passeri- 
eux, ot. Pa, Super. 307; Com. vy. Finn 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 128-131]. 


the matter of interest,?* costs,?4 and attorney’s fees 
is elsewhere discussed.?> If the amount of the pen- 
alty is insufficient to satisfy all clainis, it should be 
apportioned.?° The rule applies to sureties who have 
bound themselves severally for certain amounts.?? 
Sureties, although not.liable beyond the penalty as 
to some persons, may be lable beyond it as to oth- 
ers, if the bond so provides.?§ 

[§ 129] 4. Necessity and Effect of Breach by 
Principal. Upon breach by the principal of the con- 
tract or condition secured, the surety is liable.?® 
So persons who have become security for the per- 
formance of duties by the principal must see that he 
performs them.?® Thus, where the condition is that 
the principal will pay over money,*! or any part of 
it,** the failure of the principal to do so constitutes 
a breach of the surety’s contract so as to render the 
latter lable. But the surety cannot be held Hable 
before the money is due,** nor if the money was not 
to be paid except upon the happening of a contin- 
gency which has not occurred.*# 

The conditions may be alternative so that the fail- 
ure to comply with either imposes liability.?° 
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Obligee. Unless the condition is to save the obligee 
harmless,?° it is not essential that the breach by the 
principal injure the obligee,*? nor is the rule changed. 
by the fact that the creditor was in fact benefited by 
the breach.** Where the obligation secures the cred- 
itor or obligee against loss by reason of claims of 
others, it is not requisite to the surety’s liability that 
the former have paid such claims?* or been forced 
to pay them.**’3 So when the condition of a bond 
is to save the principal harmless from the default of 
another, it is not a condition to liability that the 
principal shall have paid obligations for which he has 
become lable on account of such default.2® If the 
condition of a bond is to save the obligee harmless, 
the bond is broken if a judgment be obtained against 
the obligee,*° although unpaid;*! but the bringing of 
an action alone is not a breach of the bond.*2 

[§ 131] B. Construction of Contract as to Liabil- 
ity of Surety**—1. In General—a. Applicability of 
General Rules of Construction. Subject to the doc- 
trine of strict construction,‘* the general rules as to 
the construction of contracts*® apply to the contracts 
of a gratuitous surety,#® and, with some distine- 


{§ 130] 5. Necessity of Damage to Creditor or 


27 Pa. Dist. 32: 

Wash.—tTrinity Parish v. 4%tna In- 
demn.’Co., 37 Wash, 515, 79 P1097; 

Eng.—Hx p. Wood, Bridgman Index 
EOS: 

Ont.—Exchange Bank v. Springer, 
13 Ont. A. 390 [app dism 14 Can. S. 
CCylielvale 

[a] Reason for rule.—‘‘The bond 
shows the extent of his [surety’s] lia- 
bility; and no person ever supposed, 
that on becoming bail he subjected 
himself to an indefinite amount, if the 
principal failed in the performance 
of his engagement. It would put an 
end to suretyship, if such was held 
to be law, as no rational man would 
be willing to subject himself to so 
great a hazard.”  Com.-v. Forney, 3 
Watts. & S» (Pa.) 353, 358. 

[b] Distinction between the obli- 
gation of a surety on a bond contain- 
ing a covenant to perform the prin- 
cipal’s contract and his liability ona 
bond to pay a penalty on the princi- 
pal’s default see Com. v. Finn, 27 Pa. 
Dist. 32. 

{c] Successive bonds.—Where a 
bond is given in renewal of a prior 
one, recovery cannot .be had on the 
second bond after the penalty of the 
first has been exhausted. North St. 
Louis Bldg., etec., Assoc. v. Obert, 169 
Mo. 507, 69 SW 1044. 


23. See infra § 147. 
24. See infra § 148. 
25. See infra § 149. 
26. Thomas Laughlin Co. v. Amer- 


ican Surety Co., 114 Fed. 627, 51 CCA 
247: American Surety Co. v.. Law- 
renceville Cement Co., 110 Fed. 717; 
Waddle v. Wilson, 164 Ky. 228, 236, 
175 SW 3882 [cit Cyc]. 

27. Marcy v. Praeger, 34 La. Ann. 
54; Dougherty v. Peters, 2 Rob. (La.) 


537. 

238. U. S. v. Rundle, 100 Fed. 400, 
40 CCA 450; Griffith v. Rundle, 23 
Wash. 453, 63 P 199, 55 LRA 381. 

29. D. C.—Mercantile Trust Co. v. 
Hensey, 27 App. 210 [aff 205 U. S. 
OFS 2 SOL 30, ol ned. 811) 10 sAnn 
Cas 572]. : 

Mich.—Guarantee Bond, etc., Co. v. 
Maryland Fidelity, ete., Co., 231 Mich. 
650, 204 NW 688. 

Mo.—Bradbury v. Crites, 312 Mo. 
694, 281 SW 725. 

Or.—State v. Cornwall, 102 Or. 220, 


201 P 1072. 


Tex.—Marsh v. Phillips, (Civ. A.) 
144 SW 1160. 
Wash.—Uden Vv. Schaefer, 110 


Wash. 391, 188 P 395. 

N. S.—Warren v. Karasik-Fried- 
mani.Co.,/Ine., 59° N.S. 185,. [1927 ]=2 
DomLR 554. 


Ont.—Royal Bank v. 


Canadian 


Goodman, 29° °U.-C.Q:._By 574: 

[a] Where cause of breach is not 
within the exemptions named, the 
surety is liable therefor. Uden v. 
Sehaefer, 110 Wash. 391, 188 P 395. 

[b] Performance or breach of con- 
dition of the undertaking is the fact 
which determines whether the obliga- 
tion shall be void or absolute. Mer- 
rill v. Equitable Surety Co., 131 Misc. 


541, 227 NYS 266.. 

30. Hill’s App., 14 PittsbLegJNS 
(Pa.)° 375. 

[a] Rule applied.—The obligation 


of the surety is not affected by the 
fact of the principal’s capital being 
small as compared with the amount 
involved in the contract secured. 
North Yakima Y. M. C. A. v. Gibson, 
58 Wash. 307, 108 P 766. 


31. Winlock v. Winlock, 1 Dana 
(Ky.) 382; Steele v. Hoe, Qs 
431, 68 HCL 431, 117 Reprint 168; 


Loveland v. Knight, 3 C. & P. 106, 14 
ECL 474, 172 Reprint 344; Pattison 
Ve Beltord. Union, I Ee SN. 52's, 056 
Reprint 1309; Angus v. Union Gas, 
ete., Stove Co., 24 Can. S. C. 104. 

[a] .That surety is also purchaser 
of property and furnished the mon- 
ey concerning which the principal has 
defaulted to the principal does not 
change the rule. Winlock v. Winlock, 
1 Dana (Ky.) 382. 

32. Gwynne vy. Burnell, 6 Bing. N. 
Cais; 453, 37 HCL 13, 133 Reprint 175, 
7 Cl. & F572, 7-Reprint 1188, West 
342, 9 Reprint 522; Loveland v. 
Knight, 3 C. & P. 106, 14 ECL 474, 
172 Reprint 344. 

33. State Nat. Bank v. New Or- 
leans Brewing Assoc., 49 La. Ann. 
934; Sauer v. Griffin, 67 Mo. 654; Rob- 
ertson Vv. Davis, 27. Can S.'C. 571; 
Learn v. Bagnall, 1 Ont. L. 472. 


34. Crick v. Warren, 2 F. & F. 348. 

35. Nazareth Fdy., etc., Co. v. Mar- 
shall Mach., ete., Co., 258 Pa. 569, 102 
A 272. 

36. See cases infra notes 39--41. 

37. Maryland Casualty Co. v. Citi- 


zens’ Nat. Bank, 8 F. (2d) 216; Grand 
Junction! "." Co. iw. Popees0i Ui: ‘Cy 
P. (Ont.) 633; Royal Canadian Bank 
v. Goodman, 29 U. C. Q. B. (Ont.) 574. 

[a] Rule applied.—Where the sec- 
retary of a cotton factorage company 
procured warehouse receipts from a 
bank by substituting trust receipts 
and agreeing to secure outbound docu- 
ments which would be returned to the 
bank, and collected drafts attached 
to such bills and used the proceeds 
in paying an after-incurred indebted- 
ness of the company, which would 
not have been incurred had the offi- 
cers of the company known the true 
facts, it was held that the surety on 


the Secretary’s bond could not escape 
liability on the ground that, since the 
proceeds had been used in discharging 
the company’s obligations, the com- 
pany had in fact incurred no loss. 
Maryland Casualty Co. v. Citizens’ 
Nat. Bank, 8 F. (2d) 216. 

-38. Royal Canadian Bank v. Good- 
man, 29 U. C. Q. B. (Ont.) 574. 

3844. Finne v. Maryland Casualty 
Co., 102 Wash. 651, 173 P 501. 

3844. Federal 'Union Surety Co. v. 
McGuire, 111 Ark. 373, 163 SW 1171. 

39. Baby v. Baby, 8 U. Cc. Q. B. 
(Ont.) 76. . 

40. Carr v. Roberts, 5 B. & Ad. 78, 
27 ECL 42, 110 Reprint 721; Mewburn 
v. Mackelcan, 19 Ont. A. 729; Boyd v. 
Robinson, 20 Ont. 404. 

41. Mewburn v. Mackelean, 19 
mes A. 729; Boyd'v. Robinson, 20 Ont. 

42. Sutherland v. Webster, 21 Ont. 
A. 228 


43. Construction of: 
Bail bond in: 
Civil action see Bail § 65. 
Criminal prosecution see Bail § 266. 
Bond of: 4 
Guardian see Guardian and Ward § 


c . 
Guardian of insane person see In- 
sane Persons § 306. 
Bond required for license of public 
ays vehicles see Motor Vehicles 


Bonds: 
Generally see Bonds §§ 49-75. 
For payment of claims see Mechan- 
ics’ Liens § 484. 

Building and construction contracts 
see Building and Construction Con- 
tracts §§ 34-50. 

Contractor’s bond with municipality 
pan Corporations §§ 2533, 

Contracts generally see Contracts §§ 
481-520. 

Fidelity insurance contract see Fidel- 
ity Insurance § 38. 

Insurance generally see Insurance §§ 
263-367. = 
Suretyship contract given as security 

nea see Landlord and Tenant § 

Tax. collector’s bond see Taxation [87 ° 
Cye 1217]. 


44. See infra § 132. 
45. See Contracts §§ 481-520. 
46. U. S.—Warner vy. Connecticut 


Mut, RslnsaCocs LOOMS: Ibi sas On 
221, 27 ks. ed. 962;4°U Sr ve reel; 92 
Fed. 299 [aff 99 Fed. 237, 39 CCA 491 
(aff 186 U. S. 309, 22 SCt 875, 46 L, ed. 
nie yar 

Colo.—Hurlburt v. Kephart, 30 Colo. 
ODOM Ombseo walle 

Conn.—New Haven County Bank vy. 


TO! (00: Cost 


tions,*”7 to a contract by a compensated surety or 
In some jurisdictions this is 
The suretyship contract of 


surety company.*® 
the rule by statute.*® 


Mitchell, 15 Conn. 206. 

Hawaii.—v. 8S. v. Findlay, 
Fed, 191. 

Ill.—Ewen vy. Wilbor, 99 Ill. A. 132 
[aff 208 Ill. 492, 70 NE 575]; Stevens 
v. Partridge, 88 Ill. A. 665 [app dism 
18? Ill. 383, 58 NE 317]. 

Ind.—South Bend First Nat. Bank 
v. Mayr, 189 Ind. 299, 127 NE 7; Wier 
Plow Co. v. Walmsley, 110 Ind. 242, 
11 NE 232; Kimmel v. State, 75 Ind. 
A. 168, 128 NE 708,:130 NE 239. 

Mich.—Banking Comr. v. Chelsea 
Sav. Bank, 161 Mich. 691, 125 NW 424, 
161 Mich. 704, 127 NW 351. 

Minn. —Union Sewer Pipe Co, v. Ol- 
son, 82 Minn. 187, 84 NW 756. 

Mo.—Beers v. Wolf, 116 Mo. 179, 22 
SW 620; National Union F. Ins. "Co. 
Vv. Nevils, 217 Mo. A. 630, 274 SW 503; 
Calhoun v. Gray, 150 Mo. A. 591, 131 
SW 478; Springfield Lighting Co. it 
Hobart, 98 Mo. A. 227, 68 SW 942. 

N. Y.—Argyle v. Punkett, 226 NY. 
306, 124 NE 1; Richardson v. Steuben 
County, 226 N. Y. 13, 122 NE 449; Ul- 
aver County Sav. Inst. v. Young, 161 

Y. 28, 55 NE 483; Smith v. Molle- 
aie 148 N. Y. 241, 42 NE 6695 Peo. Vv. 
Backus, ATEN Y 196, 22 NE 759; Na- 
tional Mechanics’ Banking Assoc. V. 
Conkling, 90 N. Y. 116, 43 AmR 146 
[aff 24 Hun 496, 61 HowPr 76]; 
Church v. Simmons, S3uN.0Y, 1261 [rev 
19 Hun 220]; Belloni v. Freeborn, 63 
N. Y. 3883; New York v. Clark, 84 App. 
Div. 388, 82 NYS 855; ENE Miner, 
54 App. Div. 54, 66 NYS 282; Gamble 
v. Cuneo, 21 App. Div. 413, 47 NYS 
548 [aff 162 N. Y. 634, 57 NE FELONS 
New York Mut. L. Ins, Co, .v. U: S. 
Hotel Co., 82 Misc. 632, 144 NYS 476; 
Herendeen vy. Wilson, 83 Misc. 290, 143 
NYS 669, 670 [mod on other grounds 
161 App. Div. 910 mem, 145 NYS 1126 
mem, and cit Cyc]; Peo. v. Curphey, 
73 Misc. 200, 132 NYS 666; Cerero v. 
American Surety (Ofoyy a) Misc. 548, 111 
NYS 615; Ringle v. Matthiessen, 39 
NYS 92 [aff 10 App. Div. 274, 41 NYS 
962 (aff 158 N. Y. 740 mem, 53 NE 1131 
mem) ]. 

N, D.—Northern Light Lodge No, 


4 Hawaii 


1 IO. O. F. v, Kennedy, 7, N. D. 146, 
73 NW 524. 
Oh.—Fancher v. Kaneen, 5 OhNPNS 


614. 

Okl.—Reeder v. Employees’ Hospi- 
tal Assoc., etc., 280 P 1072. 

Tex. —Smallwood v. Bandera First 
Nat. Bank, (Civ. A.) 800 SW 665; Boyd 
Vv. Genitempo, (Civ. A.) 260 SW 934. 

Utah.—Weyant v. Utah Sav., etce., 
Co., 54 Utah 181, 182 P 189. 

W. Va.—Waldron ‘v. Tarney Col- 
lieries Co., 101 W. Va. 596, 133 SE 318. 

Wis. —New York L. Ins. Co.-v. Ham- 
lin, 100 Wis.'17, 75 NW 421. 

Wyo. —Snow v. Duxstad, 23 Wyo. 82, 


147 P 174. 
47. See infra § 133. 
48; WW. S:—U. S! Fidelity, etc...Co. 


vy. Centropolis Bank, 17 F. (2d) 913, 53 
ALR 295; New Amsterdam Casualty 
Co. v. Central Nat. F. Ins. Co., 4 F. 
(2d) 203; Pacific County v. Illinois 
Surety Co., 234 Fed. 97; Gilmore, etc., 
Go. vv ws: Fidelity, ete., Co., 208 
meds 210. bed CCAN 4175 ‘American 
Bonding Co. v. Pueblo Inv. Co., 150 
Med.) 7.) SOmCOAW 9, 5 On MEIERVAUINNS 0:07, 
National Surety Co. v. U. S., 129 Fed. 
70,68 CCA 512. 

Md.—A4tna Indemn. Co. v. Waters, 
LON MGMET3) 3° ALA 2. 

Mo.—Missouri, etc., R. Co. v. Amer- 
ican Surety Co., 291 Mo. 92, 236 SW 
_ 657; Caruthersville School Dist. No. 
18 v. McClure, 224 SW 8381, 8383 [cit 
C. J.]; Kansas City v. Southern Sure- 
ty Co., 203 Mo. A. 148, 219 SW 727; 
Evans v. U. S. Fidelity, ete., Co., 195 
Mo. A. 438, 192 SW 112; N. K.-Fair- 
bank Co. v. American Bonding, etc., 
Co., (A.) 70 SW 1096. 

Mont.—Gary Hay, etc., Co. v. Carl- 
son, 79 Mont. 111, 255 P 722, 727 [cit 


241, 42 NE 669; 
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Cyc; 

N. Y.—Doon vy. American Surety 
Co., 110 App. Div. 215, 97 NYS 270 
[aff 186 N. Y. 598 mem, 79 NE 1103 
mem]; Sachs v. American Surety Co., 
12 App. Div: 60; 76 NYS 335. fart 17 
N. Y. 551 mem, 69 NE 1130 mem]; 
Merrill v. Equitable Surety Co., 131 
Misc. 541, 227 NYS 266. nm 

Okl. LATS S. Fidelity, ete., Co. v. 
Gray, 106 Okl. 222, 233 P 731; Mas- 
sachusetts Bonding, ete., Co. Vv. "Lewis, 
80) Oke Sie 95 sek. 494, 496 [quot 
Cyc]. 

Wis.—Platteville Joint School Dist. 
No. 4 v. Bailey-Marsh Co., 180 Wis. 
202, 194 NW 171. 

[a] Illustration.—Where the con- 
tract is partly printed and partly 
written, and there is a clear conflict 
between the printed portion and the 
written portion, the written portion 
will prevail. Caruthersville School 
Dist. No. 18 v. McClure, (Mo.) 224 
SWS 3 less Clee. wd. 1; 

[b] Rule of strictissimi juris does 
not mean that the surety’s liability 
should be governed by different fun- 
damental rules of construction than 
other contracts, and especially as to 
the rule that the true intent of the 
parties is to be sought. Richardson 
v. Steuben County, 226 N. Y. 13, 122 
NE 449. 

49. See statutory provisions; 
cases infra this note. 

[a] In California, under Civ. Code 
§ 2837, providing that suretyship con- 
tracts be construed according to the 
rules as to other contracts, the con- 
struction should be to effectuate the 
object, not distorting the meaning of 
the language. Sather Banking Co. v. 
ArthuriR> Briggs!) Co; 7138 1Cal: 724, 


and 


72 P 352; Callan v. Empire State 
Surety Co., 20 Cal. A. 483, 129 P 978, 
981. 

50. U. S.—U. S. Fidelity, ete., Co. 


v. Centropolis Bank, 17 F. (2d) 913, 
53 ALR, 2953.0. S. Fidelity, etc:, Co: 
v. Woodson County, 145 Fed. 144, 76 
CCA 114. 

Cal.—Hunstock v. Royal Securities 
Corps. on Cal A T6oN 197, B63: 
ne C.—Ambrose v. Hayes, 36 App. 

5 


Ida.—Pocatello v. Fargo, 41 Ida. 
432, 242 P 297. 

Tll.—MecDonald v. Harris, 75 Tll. A. 
TB 

Ind.—Wier Plow Co. v. Walmsley, 
110 Ind. 242, 11 NE 232; McDonald v. 
Huestis, 1 Ind. A. 275, 27 NE 509. 

Md.—Adtna Indemn. Co. vy. Waters, 
110 Mad. 6738, 73 A 712; Baltimore First 
Nat. Bank v. Gerke, 68 Md. 449, 13 A 
358, 6 AmSR 453. 

Mo.—Beers v. Wolf, 116 Mo. 179, 22 
SW 620; National Union F, Ins. Co. 
v. Nevils, 217 Mo. A. 630, 274 SW 503; 
Evans v. U. S. Fidelity, ete., Co., 195 
Mo. A. 438, 192 SW 112; St. Louis 
Ba. of Education v. U. S. Fidelity, etc., 


Co., 155 Mo. A. 109, 184 SW 18; Mar- 
tim: ive Whites, d28" Mo.fA. 17, W06 
SW 608. 


Nebr.—Griswold v. Hazels, 62 Nebr. 
888, 87 NW 1047; Omaha First Nat. 
Bank v. Goodman, 55 Nebr. 418, 77 
NW 756. 

INS Ms 


Church yv. Simmons, 
83 N. Y. 261 [rev 19 Hun 220]; Bel- 
loni v. Freeborn, 63 N. Y. 383; Har- 
vard College v. Kempner, 1381 App. 
Div. 848, 116 NYS 437; Cass v. Shew- 
man, 61 Hun 472, 16 NYS 236; Ryan 
v. Webb, 39 Hun 435; Cerero v. Amer- 
eam Surety Co., 59 Misc. 548,111 NYS 
615. 

Oh.—Van Wert First Nat. Bank v. 
Houtzer, 96 Oh. St. 404, 117 NE 383. 

Wyo.—Snow v. Duxstad, 23 Wyo. 
82,047 P74. 

[a] Strained construction of the 


5 


Nee tig [$131 


either a gratuitous or a paid surety must receive a 
just and reasonable interpretation,®® the intent of 
the parties,°! as gathered from the language of the 


contract will not bind the surety or 
surety company. Hunstock vy. Royal 
Securities Corp., 51 Cal. A. 769, 197 
P 963; Beers v. Woif, 116 Mo. 179, 
22 SW 620; National Union F. Ins. Co. 
v. Nevils, 217 Mo. A. 630, 274 SW 
503; Evans v. U. S. Fidelity, ete., Co., 
195 Mo. A. 438, 192 SW 112; Church 
v. Simmons, 83 N. Y. 261 [rev 19 Hun 


220]; Snow v. Duxstad, 23 Wyo. 82, 
147 P 174. 
51. U. S.—Southern Surety Co. v. 


Greeneville, 261 Fed. 929; McMullen 
en URS 167 Fed. 460, 93 CCA 96 [rev 
222 U.S. 460, 32 SCt 128, 56 L. ed. 


269]. 
Ala.—Caldwell v. U. S._ Fidelity, 
etc., Co., 205 Ala. 463, 88 S 574. 


Cal.—C. Ganahl Lumber Co. v. 
Thompson, '270 P 965; Gerrior v. Mar- 
iposa County Super. Ctz ‘69 “Gaksshe 
186, 230 P 967; ‘Hunstock v. Royal 
Securities Corp., 54, CalA. 769, 1978 


| Conn, .—Lewis v. Dwight, 10 Conn. 


Fla.—Dekle v. Ne Sandstone 
Co., 74 Fla. 346, 77 S 9 

Tda.—Pocatello v. Boe, 41 Ida. 
432, 242 P 297. 

Il]l.—Ewen v. Wilbor, 99 Ill. A. 132 
[aff 208 Ill. 492, 70 NE 575]. 

Ind.—Kimmel v. State, 75 Ind. A. 
168, 128 NE 708, 130 NE 339. 

Jowa.—Van Buren County v. Amer- 
ican Surety Co., 137 Iowa 490, 115 NW 
24, 126 AmSR 290. 

Md.— tna Indemn. Co. v. Waters, 
110. Md. 673, 73. A- 712; “Baltimore 
First Nat. Bank ve Gerke, 68 Mad. 449, 
13 A 358, 6 AmSR 453; Hall v. Belt, 8 
Gill & J. 470. 

Minn.—Union Sewer Pipe Co. v. Ol- 
son, 82 Minn. 187, 84 NW 756; Ren- 
ville County v. Gray, 61 Minn. 242, 63 
NW 635. 

Mo.—Missouri, ete., R. Co. v. Amer- 
ican Surety Co., 291 "Mo. 92, 236 SW 


657; Beers v: Wolf, 116 Mo. BAS esa 
Sw 620; Lionberger v. Krieger, 88 
Mo. 160; Kansas City v. Davidson, 


154°Mo. A. 269, 133 SW 365; Chicago 
Crayon Co. v. McNamara, 136 Mo. A. 
460, 118 SW 118; Martin vy. Whites, 
128 Mo. A. 117, 106 SW 608; Spring- 
field Lighting Co. v. Hobart, 98 Mo. 
A. 227, 68 SW 942 

Mont.—Gary Hay, etce., Co. v. Carl- 
son, ie Mont. 111, 255 P 722. 

N. Y.—Smith v. Molleson, 148 N. 
Y. 241, 42 NE 669; McClusky v. Crom- 
well, il IN. YE 593; Doon v. American 
Surety Cer, LiLo "App. Div. 215, 97 
NYS 270 [arf 186 N. Y. 598 mem, 79 
NH 1103 mem]; New York v. Clark, 
84 App. Div. 388, 82 NYS 855; Sachs 
v. American Surety Co, v2 App. Div. 
60, 716 NYS —335 [aff 177 Ne. ¥. 551 
mem, 69 NE 1130 mem]; Cass v. 
Shewman, 61 Hun. 472, 16 NYS 236; 
Ryan v. Webb, 39 Hun 435; Knit 
Goods Exch. v. Halpern, 81 Misc. 218, 
142 NYS 566; Cerero v. American 
Bnd Co., 59 Mise. 548, 111 NYS 

Or.—Strode v. Smith, 66 Or.-163, 131 
iP eae 


amp P. O. 8. A. v. Kel; 
ee “367 Pa. MS EO IN BRGY. 


Tex.—Boyd v. Genitempo, (Civ. 
A.) 260 SW 934. 
Va schbhaum vy. Blair, 98 Va. 


35, 34 SE 895. 

Wis. —Platteville Joint School Dist. 
No. 4 v. Bailey-Marsh Co., 180 Wis. 
202,194 NW 171; W. W. Kimball Co. 
v. Baker, 62 Wis. 526, 22 NW 730. 

[a] True question to be answered 
in construing the contract of a sure- 
ty is: What was the intention of the 
parties, as disclosed by the instru- 
ment read in the light of the sur- 
rounding circumstances? Kirsch- 
baum v. Blair, 98 Va. 35, 34 SE 895. 

[b] Unless intent is unlawful, it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 131] 


instrument in the light of surrounding facts and 
_ cireumstances,°* controlling. When such intention - 
is once ascertained it will prevail over all other con- 
siderations in determining the nature of the agree- 


ment.®? 
Construction as a whole. 


statute in some jurisdictions.®® 


Limitation to language of instrument. The con- 
tract of either a gratuitous or a compensated surety 
must be construed from the expressions as therein 


should be made effective. Dekle v. 
Valrico Sandstone Co., 74 Fla. 346, 
i SSOGE 

[c] Use of different name.—W here 
E contracts under the name of the E 
Company, there being no such com- 
pany, and gives a bond signed by him- 
self individually, by the company, and 
by one A, and by a surety, the bond 
is the bond of EH, and the surety is 
liable thereon. Smith v. Easter, 101 
Kan. 245, 166 P 510. 

Intention as gathered from whole 
instrument see infra text and notes 
54,055; 

52. U. S.—U. S. v. American Sure- 
hye COn, 200 VU Ssl 9% 26) SCtuL 68,50 
i. sed e4tat 2 U.S; Fidelity, ete.,.7 C0: 
Vv. Centropolis Bank lie (2a) - 913) 
bo, Adibties9 os) Us S. Va. Lyneh; 192. Med. 
364; Smith v. Mosier, 169 Fed. 430; 
U. S. v. Freel, 92 Fed. 299 [aff 99 Fed. 
237, 39:-CCA 491 (aff 186° UL2S2 309,122 
SCt 875, 46 L. ed. 1177)]. 

Ala.—Caldwell v. U. S. Fidelity, 
ete., Co., 205 Ala. 463, 88 S 574. 

Cal.—Hollenbeck-Bush Planing Mill 
Co. v. Amweg, 177 Cal. 159, 170'P 148. 

D. C.—Baglin v. Southern Surety 
Cowal App.i530- 

‘Tll.—McDonald v. Harris, 75 Ill. A. 
nla 

Iowa.—Hay v. Hassett, 174 Iowa 
601, 156 NW 734; Van Buren County 
v. American Surety Co., 137 Iowa 490, 
115 NW 24. 

Md.—Baltimore First Nat. Bank 
v. Gerke, 68 Md. 449, 13 A 358, 6 AmMSR 
453. 


Mass.—Gordon y. Abbott, 258 Mass. 
35, 154 NE 523. 

Mo.—Missouri, etc., R. Co., v. Amer- 
ican Surety Co., 291 Mo. 92, 236 SW 
657; Evans v. U. S. Fidelity, ete Co:, 
195 Mo. A. 438, 192 SW 112; St. Louis 
Bd. of Education v. U. S. Fidelity, etc., 
Co.,,155 Mo. A. 109, 184 SW 18; Mar- 
tin v. Whites, 128 Mo. A. 117, 106 SW 
608. 

Nebr.—Griswold v. Hazels, 62 Nebr. 
888, 87 NW 1047. 

N. Y.—Richardson vy. Steuben Coun- 
ty, 226 N. Y. 138, 122 NE 449; Ulster 
Gounty Sav. Inst. v. Young, 161 INS: 
23, 55 NE 483; Smith v. Molleson, 
148 N. Y. 241, 42 NE 669; Foo Long 
v. American Surety Co., 146 N. Y. 251, 
40 NE 730; Peo. v. Backus, 117 N. Y. 
196, 22 NE 759; Belloni v. Freeborn, 
63 N. Y. 383; Rochester City Bank v. 
Elwood, 21 N. Y. 88; Maine Lumber 
Co. v. Maryland Casualty Co., 216 App. 
Div. 35, 214 NYS 621; New York v. 
Clark, 84 App. Div. 383, 82 NYS 855; 
Sachs v. American Surety Co., 72 
App. Div. 60, 76 NYS 335 [aff:177 N. 
Y. 551 mem, 69 NE 1130 mem]; Barnes 
v. Cushing, 43 App. Div. 167, 59 NYS 
345 [rev on other grounds 168 N. Y. 
542; 61 NE 902]; Gamble v. Cuneo, 
21 App. Div. 413, 47 NYS 548 [aff 162 
N. Y. 634 mem, 57 NE 1110 mem]; 
Ryan v. Webb, 39 Hun 435; Merrill 
v. Equitable Surety Co., 131 Misc. 541, 
227 NYS 266; Herendeen v. Wilson, 
82 Mise. 290, 143 NYS 669 [mod on 
other grounds 161 App. Div. 910 mem, 

°145 NYS 1126 mem]; Knit Goods 
Exch. v. Halpern, 81 Misc. 218, 142 
NYS 566; Krause v. Rutherford, 37 
Misc. 384, 75 NYS 773 [aff 81 App. 
Div. 341, 81 NYS 465 (aff 178 N. Y. 
584 mem, 70 NE 1101 mem)]}; De 
Camp v. Bullard, 22 Misc. 441, 50 NYS 
807 [aff 33 App. Div. 627 mem, 53 NYS 


Reference must be had 
to the entire instrument,®* and such is the rule by 
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contained,°® unless there is such ambiguity as ren- 
ders it uncertain or doubtful.>? 
_ enacted by statute in some jurisdictions.°§ 
Meaning of words. 


This rule has been 


Words in the contract must, in 


the absence of anything to show a different use, be 


given their generally accepted meaning.®® 
Construction of instruments together. 


Where the 


suretyship contract makes another instrument a part 


3604. mem (aff 159 N. Y. 450, 54 NE 
Oh.—Fancher vy. Kaneen, 5 OhNP 
NS 614. 
Okl.—Federal Surety Co. v. St. 
Louis Structural Steel Co., 111 Okl. 


208, 239 P 154; Southwestern Sure- 
ty Ins. Co. v. U. S. Fidelity, etc., Co., 
75. Ok. 232, 182 P 522. 
. Va.—Kirschbaum vy. Blair, 98 Va. 
35, 34 ‘SH 895. 

Wy o.—Snow v. Duxstad, 23 Wyo. 
82, 147 P 174. 
Bois S.—Fane v. Bancroft, 30 N. S. 

See Kimmel vy. State, 75 Ind. A. 168, 
128 NE 708, 130 NE 239 (sureties are 
bound in the manner, to the extent, 
and under the circumstances as they 
existed when the contract was ex- 
ecuted). 

[a] That surety is compensated 
does not prevent the application of 
the text rule. Baglin v. Southern 


Surety Co., 41 App. (D. C.) 530. 
53. McKibben v. Macon Fourth 


Nat. Bank, 32 Ga. A. 222, 122 SH 891.. 


54. Fla.—Dekle v. Valrico Sand- 
stone Co., '74 Fla. 346,77 S 95. 

Mass.—Burdett v. Walsh, 235 Mass. 
153, 126 NE 374. 

Mo.—Jackson Eixch. Bank v. Rus- 
sell, 181 Mo. A. 698, 164 SW 694. 

N. Y.—Wilson v. Whitmore, 92 Hun 
466, 36 NYS 550 [aff 157 N. Y. 693, 
51 NE 1094}. 

N. C.—Blades v. Dewey, 136 N. C. 
176, 48 SE 627, 103 AmSR 924. 

N. D.—Mountrail County v. Farm- 
ye State Bank, 53 N. D. 789, 208 NW 


Okl.—Commercial Casualty Ins. Co. 
agar Pe 128 OkAs (24'6) 262) -P 


Tex.—State Nat. Bank v. Vickery, 
(Commn. A.) 206 SW 841 [rev (Civ. 
A.) 159 SW 874]. 

Utah.—Walker Realty Co. v. Ameri- 
nae Surety Co., 60 Utah 435, 211 P 

Eng.—Napier v. Bruce, 8 Cl. & F. 
470, 8 Reprint 184. 

Ont.—Keith v. Fenelon Falls Union 
School Section, 3 Ont. 194. 

[a] Reason for rule.—Were the 
rule otherwise, a surety would be 
held, not on the contract as actually 
made, but on that which the court 
might determine that he intended to 
enter into. Burdett v. Walsh, 235 
Mass. 153, 126 NE 374. 

[b] Separate paragraphs or isolat- 
ed clauses, contrary to the intent of 
the contract as manifested by the en- 
tire instrument, cannot control. Com- 
mercial Casualty Ins. Co. v. Brecken- 
ridge, 128 Okl. 215, 262 P 208. 


Entire instrument considered in 
construing bond see Bonds § 54. 

55. See statutory provisions. 

56. Conn.—Lewis v. Dwight, 10 
Conn. 95. 


Ill.—Brown v. Massachusetts Bond- 
ing, ete., Co., 176 Ill. A. 502. 

Nebr. ~_Griswold v. Hazels, 62 Nebr. 
888, 87 NW 1047. 

N. Y.—Christal v. Kelly, 88 N. Y. 
285; Church y. Simmons, 83 N. Y. 
261 [rev 19 Hun 220]; Josephi v. 
Creston: Co:, 188 App. Div. 97, 176 
NYS 316 [aff 230 N. Y. 549, 130 NE 
889]; American Convex Co. v. Tomp- 
kins, 90 Misc. 290, 152 NYS 1055. 

Okl.—Sipes v. Ardmore Book, ete., 
Co., 138 Okl. 180, 280 P 805. 


sete., 


thereof, the contract and instrument must be con- 
strued together.®° 
Construction with reference to charter or statute. 


Eng.—Simpson v. Manley, 2 Cromp. 
& J. 12, 149 Reprint 5 

57. Brown v. Massachusetts Bond- 
ing, ete., Co., 176 Ill. A. 502; Sipes v. 
Ardmore Book, ete., Co., 138 Okl. 180, 
280 P 805. 


58. See statutory provisions. 

59. U. S.—U. S. Fidelity, ete., Co. 
v. Centropolis Bank, 17 F. (2d) 913, 
53 ALR 295. 

Colo.—U. S. Fidelity, ete., Co. v. 
Citizens’ Bldg., etc., Co., 62 Colo. 440, 
163 Py 281. 

Ill— Ramsay v. Peo., 97 Ill. A. 


283 [aff 197 Ill. 572, 64 NE 549, 90 Am 
SR 177]. 

Mo.—National Union F. Ins. Co. v. 
Nevils, 217 Mo. A. 630, 274 SW 503. 

N. Y.—McClusky v. Cromwell, 11 
N. Y. 593; Dugand v. Indemnity Ins. 
Co., 122 Misc. 639, 203 NYS 541 [aff 
210 App. Div. 853 mem, 206 NYS 900 
mem]. 

60. U. S—cCherry v. Fidelity, etc., 
Coe, 2057 Uw Sy 537 aniem, 2 SCuig0 
mem, 51 L. ed. 920 mem [aff 16 Okl. 
546, 85 P 713, 7 LRANS 548]; Peter- 
son v. Miller Rubber Co., 24 F. (2d) 
59. But see Pacific Automatic Device 
Con Wal US: sMidelity-. etc (Com domes 
(2d) 164 (the surety’s liability must 
be measured by the terms of the 
surety contract only). 

Ala.—Montgomery First Nat. Bank 
v. Maryland Fidelity, etc., Co., 145 
AIA 830, 40 NS at oy aby AmSR "45, 5 
LRANS 418; Forst v. Leonard, 112 
Ala. 296, 20 S 587. 

Ark.—Southern Surety Co. v. Per- 
due,)134 Ark. 458, 203 SW 576. 

Cal. i 
ty€o0:,° 20" Cal. Ae’ 483,120 P 978 

Colo.—A. S. Ripley Bldg. Co. v. 
Coors, 37 ‘Cole: 78, 84° PF 827,/ 117 Ann 
Cas 269. 

D. C.—Peake v. U. S., 16 App. 415. 

Ill.—Loomis  v. Federal Union 
Surety Co., 180 Ill. A. 590. 

Ind.—Kimmel v. State, 75.Ind. A. 
168, 128 NE 708, 130 NE 239; Jen- 
kins v. Phillips, 18 Ind. A. 562, 48 NE 
651; Williams v. Markland, 15 Ind. 
A. 669, 44 NE 562. 

Iowa.—Jewel Tea Co. v. Shepard, 
172 Iowa 480, 154 NW 755; Jordan v. 
Kavanagh, 638 Iowa 152, 18 NW 851. 

La.—Godwin v. Davidson, 163 La. 


804, 112 S 728. 

Mich.—Doyle v. Faust, 187 Mich. 
108, 153 NW 725; Banking Comr.,. ‘v. 
Chelsea Sav. Bank, 161 Mich. 691, 125 
NW 424, 161 Mich. 704, 127 NW 361. 

Minn.—Central Metropolitan Bank 
v. Fidelity, etc., Co:, 162 Minn. 206, 
202 NW 724. 

Mo.—Union State Bank v. American 
Surety Co., 23 SW (2d) 1038; Stix, 
Dry Goods Co. v. Ottawa ‘Realty 
273 Mo. 376, 202 SW 577; Leavel 
v. Porter; 52 Mo. A. 632. See also 
Oberbeck v. Mayer, 59 Mo. A. 289 
(when a bond recites that it is given 
for the performance of a contract of 
a stated date and that it is annexed 
to such contract, but it is annexed 
to a contract of a different date, the 
sureties in the bond can only be held 


Co., 


for the performance of the latter 
contract upon proof that they au- 
thorized the annexation, or knew, 


when they signed the bond, that it 
related or was to be annexed to such 
latter contract). 

Mont.—Gary Hay, etc., Co. v. Carl- 
son, 79 Mont. 111, 255.P 725. 
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Where the contract is entered into pursuant to a 
charter or statute, such charter or statute forms a 
part of the contract so as to be construed in con- 
nection therewith,®! but the statute under which the 
contract is made will not be construed as to enlarge 


the surety’s lability beyond the terms of his con- 
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tract.° 


Construction in favor of validity. Where an ille- 
gal provision, repugnant to the rest of the instru- 
‘ment, can be separated from the other provisions, 


that w 


Construction against surety. Ambiguous language 


INvEx Jie 
v. New 
gE ESHA) 


N.Y. 


Y. 241, 
Cones 


ill be done.®* 


—Standard Gas Power Corp, 
England Casualty Co., 90 N. J. 
101 A 281. 

148 N. 


—Smith v. 
42 NE 669; Travelers’ Ins. 
441, 81 


Molleson, 


NYS 664. 


Oh.—Higgins v. 


Cie? CC, 


Stiles, 82 App. .Div. 
Drucker, 22 Oh. 


Ii el2 Oh: Cin Dees 220; 


» Okl. —_Commercial Casualty Ins. Co. 


v. Brec 
208; 


ity, ete,, 


fe VAG ECAS 


kenridge, 128 Okl. 215, 262 P 


Willoughby v. Maryland Fidel- 


546, 85 P 7138, 


Co., 16 Okl. 
NS 548. 


Pa.—Maryland Casualty Co. v. 


Bower, 


Trust Co: v. Adtna Casualty Co., 


Pa. Dis 


304; Girard 
11 


Scott, 12 


70 Pa. Super. 


t. & Co. 247; Weil v. 


Pa. Dist. 463, 29 Pa. Co. 197. 


Tex.—Stephenson vv. 


(Comm 


A.) 233) SW (10001); 
(Civ. A. 


[a] 
of emp 


the bond which secures it. 


v. Phill 


Nelson, 
n. A.) 248 SW 1069 [rev_(Civ. 
Moore v. West, 
) 239 SW 710: 

Tllustrations.—(1) A contract 
loyment should be read with 
Jenkins 
ips, 18 Ind, A. 562, 48 NE 651. 


(2) Where a building contract made 
the plans and specifications a part 


thereof, 


quired 
as prov 
ties -on 


plans and _ specifications. 


Porter, 


and the contractor’s bond re- 
the construction to be made 
ided in the contract, the sure- 
the bond were bound by the 
Leavel v. 


52 Mo. A. 632. (3) A contract 


of the sureties and that of the princi- 


pal 


Williams v. Markland, 15 Ind. 


44 NE 


are to be construed together. 


A, 669, 
562. 


{[b] Because principal delivers sev- 
eral papers to creditor, it does not fol- 
‘low that they all together constitute 


the contract. 
Dist. 463. 


[c] 


Weeiliv.) Scott, 12). Pa: 
the 


2 
It is not improper for 


court to consider the character of 


the con 
plicatio 
constru 
ty Co. 
SW 576. 
[d] 


tract, to cover which the ap- 
n for the bond was made, in 
ing the bond. Southern Sure- 
v. Perdue, 134 Ark. 458, 203 


Where bond is itself complete, 


trust receipts, mentioned therein but 


not affecting the surety’s 


do not 

Central 

ity, ete. 
724. 


liability, 
become a part of the bond. 
Metropolitan Bank v. Fidel- 
. Co., 162 Minn. 206, 202 NW 


Construction of bond with referenca 
to other instruments see Bonds § 59. 


Construction 


of builders’ bonds 


with other instruments referred to 
see Building and Construction Con- 
tracts § 195. 


61. 


Ark.—U. S. Fidelity, 


ete., \€o. 


v. Fultz, 76 Ark. 410, 89 SW 93. 


Cal.—Hub Hardware Co. v. 


Acc., et 
Hollenb 


etna 
Cr COW el oi Cai O 4g an leeds 
eck-Bush Planing Mill Co. y. 


Amweg, 177 Cal. 159, 170 P 148. 


Minn. 


Johnson, 93 Minn. 
NM Ye 


196, 22 
Y. 245, 
County 
145 NY 


NYS 77, 
Lyman v. Rochester Titie Ins. 


446]; 


—Danvers Farmers’ El. Co. v. 
323, 101 NW 492. 

—Peo. v. Backus, 117 N. Y. 
NE 759; Wood v. Fisk, 63 N. 
20 AmR 528; Thayer v. Erie 
Sav. Bank, 160 App. Div. 300, 
S 808 [rev 81 Misc. 493, 143 
and aff 217 N. Y. 501, 112 NE 


Co., 37 App. Div. 234, 55 NYS 770. 
Pa.—Tenant v. Tenant, 110 Pa. 478, 


1A 532; 


Jamieson v. Capron, 95 Pa. 
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will ordinarily be construed against the surety if it is 
employed by him*-®* and in favor of the obligee,°® 
although there is authority to the contrary. e7 
Construction by court or parties. 
tion of the contract is a matter of law for the 
court,®’ but where the parties have themselves con- 


The construe- 


strued the contract, such construction will be adopt- 


ed.°° 
[§ 132] 
tous Surety. 


b. Strict Construction—(1) As to Gratui- 
A» gratuitous surety is a favorite of 


the law,7° and the contract must he strictly con- 


15; Com. v. Mendelsohn, 88 Pa. Su- 
per. 593. 

S. D.—Willow Lakes Bank v. Syver- 
son, 43 SD. 295, 178) NW, _ 989. 

Tex.—Wright v. A. G. McAdams 
Lumber.Co.,.«(Civ..A.)' 218 SW. 571 
[mod on other grounds (Commn. A.) 
234 SW 878]. 

[a] By-laws of private corpora- 
tion form a part of the suretyship 
contract for an officer of the corpo- 
ration. Danvers Farmers’ El. Co. v. 
Johnson, 93 Minn. 323, 101 NW 492. 
[b] Where person ‘becomes surety 
for another in judicial proceeding, 
there is an implied understanding 
that it shall be conducted according 
to the provisions of law relating 


thereto. Jamieson v. Capron, 95 Pa. 
15; Com. v. Mendelsohn, 83 Pa. Su- 
per. 593. 


- Milliron v. Dittman, 180 Cal. 
4437) 181 uP 7798 Wood ve Risk, 63° N. 
Y.. 245,20 Am'R) 258. 

Daw as part of bond see Bonds § 


63. Collins v. Gwynne, 7 Bing. 423, 
20 ECL 192, 131 Reprint 163. 

64-65. Sather Banking Co. v. Ar- 
thur.R. Briges Co.,, 138° Gals 724, 72 
P 352; Union State Bank v. American 
Surety Co., (Mo.) 23 SW (2d) 1038; 
Belloni vy. Freeborn, 63 N. Y. 383; 
Gamble v. Cuneo, 21 App. Div. 413, 
47 NYS 548 [aff 162 N. Y. 634 mem, 
57 NE 1110 mem]; Ryan v. Webb, 39 
Hun (N. Y.) 435; McKeefrey v. Cug- 
ley, 83 Mise. 481, 145 NYS 102; New 
Mork eMuts eins) (\Colives Uisueelovel 
Co., ‘82 Misc. 632, 144 NYS 476; Au- 
gust v. O’Brien, 30 Mise. 64, 61 NYS 
720; Simpson v. Manley, 2 Cromp. & 
J. L2 149 Reprints: 

66. Comey v. United Surety Co., 
ZT ON. “¥.. 268; 111) NE 332; AnnCas 
1917E 424; Fitzgerald v. Neal, 113 
Or. 108, 281 P 645; American Surety 
aa v. Koen, 49 Tex. Civ. A. 98, 107 SW 
9 Oe 

67. Evans v. Illinois Surety Co., 
209 Ill. A. 465 [rev on other grounds 
sub nom. McCormick vy. Hopkins, 287 
T1l.°66, 122 NE 151]; Guess vy. Letson, 
o. iSan. JA? 065.5% es 105355 Cacho ev. 
Valles, 45 Philippine 107. 

68. U.S. v. Hodge, 6 How. (U. S.) 
279, 12 L. ed. 487; Bell v. Bruen, 1 
ae @UiSSa) Coie Pets orn daa teed: 

69. 
her, 


District of Columbia v. Galla- 
24 WES 10550 8: Ote58ib. eu) luted: 
526; American Exch. Nat. Bank v. 
Goubert, 210 N. Y. 421, 104 NE 928, 
Waldron v. Tarney Collieries Co,, 101 
W. Va. 596, 183 SE 3818; Guthrie v. 
O7Connor, 36 U. C.1Q. B. (Ont.) sive. 

[a] Acquiescence in construction. 
—In accordance with the general rule 
that to make the silence of a party 
operate as an estoppel the circum- 
stances must be such as to render it 
his duty to speak (see Hstoppel § 154), 
the creditor or obligee is not estopped 
to assert the liability of the surety 
because he has failed to correct the 
mistaken view of the surety as to the 
liability incurred, even though the 
creditor or obligee knows of such mis- 
take of the surety. Bridges v. Miller 
Rubber Co:, 150 Md. 1, 132..A 274. 

70. U.S.—American Bonding Co. y. 
Pueblo Inv. Co., 150 Fed. 17, 80 CCA 
97, 9 LRANS 557, 10- AnnCas) 357 


strued*! to impose on the surety only the burdens 


(dictum); U. S. Fidelity, ete., Co. v. 
Woodson County, 145 Fed. 144, 76 CCA 
114 (dictum). 

Cal.—Burr v. Gardella, 53 Cal. A. 
377, 200° PB. 493: 
Colo.—Hurlburt v. Kephart, 50 Colo. 
300, 115, PR 521 ‘ 
Ga.—Westbrook v. Moore, 59 Ga. 
204 

Tll.—Baker v. Peterson, 300 Ill. 526, 
133 NE 214, 216 [cit Cyc]. 

Ind.—Stewart v. Knight, etc. Co., 
166 Ind. 498, 76 NE 743 [rev (A.) 74 
NE 1131]; Greenfield Lumber, etce., 
Cosv.. Parker, 159 \Ind.i574, 65° Ni Tae 
Graeter v. De Wolf, 112 Ind. 1, 13 NE 
111; Lafayette v. James, 92 Ind. 240, 
47 AmR 140; McDonald y. Huestis, 1 
Ind, A. 275, 27 NH 509. 

Iowa.—Merchants’ Nat. Bank yv. 
Cressey, 164 Iowa 721, 146 NW 761. 

Kan.—Guess v. Letson, 9 Kan. 
106,-57 P1053. 
y Orleans Canal, etc., Co. v. 
es 1 La. Ann. 
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Mer 264, 263 SW 416; Citizens’ Trust 
Co. v. "Tindle, 272 Mo. 681, 199 SW 
1025; State v. Smith, 173 Mo. 398, 73 
SW 211; Nofsinger v. Hartnett, 84 Mo. 
549; Oberbeck v. Mayer, 59 Mo. A. 
289; Leavel v. Porter, 52 Mo. A. 632. 

Nebr.—Omaha First Nat. Bank v. 
Goodman, 55 Nebr. 418, 77 NW 756. 

N. C.—Ingram v. Warsaw Bank, 195 
N: (Cy 3575 142 SH 2313. Hdgertont vy: 
Taylor, 184 N. C. 571, 115 SE 156. 

N. D.—Keystone School Dist. No. 7 
v. Oster, 55 N. D. 245, 212 NW 928, 929 
[cit Cyc]; State v. Padgett, 54 N. D 
211, 209 NW 388. 

Okl.—Mahaney v. 
L52%, 233) Lat25s 

Or.—Woodle v. Settlemyer, 71 Or. 
25, 141 P 205, 206, LRA1915A 839, Ann 
Casi916C 1222 [quot Cye;) Schoot 
Dist. No. 6 v. Smith, 63 Or. 586, 127 P 
797, 43 LRANS 65. 

Pa.—Moreland School Dist. v. Pick- 
er, 14 Montg. Co. 85. 

S. C.—Pelzer v. Steadman, 22 8. C. 
209 Dinsley Vv. Karby, MwaSe eee ae 

Utah.—Walker Realty Co. v. Amer- 
ican Surety Co., 60 Utah 435, 211 P 
998 (dictum); State v. Sorensen, 48 
Utah 663, 160. P Tsk 

W. Va.—Waldron vy. Tarney Col- 
lieries Co., 101 W. Va. 596, 133 SE 318; 
Ohio County v. herent’, $5 W. Va. iat, 


A. 


State, 106 Okl. 


100 SE 680, 7 ALR : 
Wisi Ci aetees Ltd. 
Mut. Liability Ins: Cow v. Pontes 


Surety Co., 184 Wis. 83, 200 NW 770 
(dictum); Webb v. Freng, 181 Wis. ‘39, 
194 NW 155; W. W. Kimball Co. v. 
Baker, 62 Wis. 526, 22 NW 730; Jen- 
r, Gunnison, 50 Wis. 388, 7 NW 


see OR S.—Smith v. U. S., 2 Wall. 
219, 17 L. ed. 788; Leggett v. Humph- 
reys, 21 How. 66, 16 L. ed. 50; Atlas 
Assur. Co., Lita.’ Na ae ORCS, 34 #F. 
(2d) 401; U.S. v. Mace, 281 Fed. 635; 
Wing, etc., Co. v. U. S. Fidelity, ete.. 
Coy £50 Fed. 672 (dictum); U. S. v. 
Chéeseman, 25 EF. Cas. No. 14,790, 3 


Sawy. 424. 

Ala.—Harbin v. Nations; 214 Ala. 
649, 108 S 749; Bright v. "Mack, 197 
Ala. 214, 72 S 433; May v. Alabama 
Nat. Bank, 111 Ala. 510, 20 S 459; An- 
derson v. Bellinger, 87 Ala, 334, 6S 
82, 13 AmSR 46, 4 LRA 680; Mont- 
gomery v. Hughes, 65 Ala, 201. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbe}. 
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it cannot be extended by implication, presumption, or 


Alaska. —Woodside v. Johnston, 5 
Alaska 99. 

Ariz.—Lassetter v. Becker, 26 Ariz. 
224, 224 P 810. 

Cal. —Felonicher v. Stingley, 142 
ver 630, 76 P 504; Boas v. Maloney, 

38 Cal. 105, 70 P 1004. 

Colo. —Hurlburt v. Kephart, 50 Colo. 
SSNS ete ye 

DB. C—Ambrose v. Hayes, 36 App. 
255; Catholic ‘Univ. v. Morse, 32 App. 
195; U.S. v. Maloney, 4 App. 505. 

Ga.—Hirsch v. Meldrim, 14 Ga. 717, 
52 SE 813; Westbrook vy. Moore, 59 
Ga, 204; ‘Lowndes Alliance Ware- 
house Co. v. Greene, 17 Ga. A. 542, 87 
SE 826. 

Hawaii.—uw. S. v. Findlay, 4 Hawaii 
Fed. 191. 

Ill.—Baker v. Peterson, 300 Ill. 526, 
133 NE 214, 216 [cit Cyc]; Searles v. 
Flora, 225 Ill. 167, 80 NE 98 [rev 127 
Hi ACSA Chilis Bunlinetone kus’ Co. we 
Johnson, 120 Ill. 622, 12 NE 205 [aff 
24 Ill. A. 565]; Phillips v. Singer Mfg. 
Co., 88 Ill. 305; Cooper v. Peo., 85 Ill. 
417; Ovington v. Smith, 78 Ill. 250; 
Peo. v. Tompkins, 74 Ill. 482; Gover- 
nor v. Bowman, 44 Ill. 499; Governor 
v. Lagow, 43 Ill. 134; Waters v. Simp- 
son, 7 Ill. 570; McGinnis v. McGinnis, 
225 Ill. A. 340; John v. Worthen, 188 
Till. A. 406; Haberer v. Hansen, 148 
fil, A.-83;- Ramsay v.Peo.; 97 Dll. A. 
283 [aff 197 Ill. 572, 64 NE 549, 90 Am 
SR 177]; Stevens v. Partridge, 88 Ill. 
A. 665 [app dism 187 Ill. 383, 58 NE 
317]; Weisenborn v. Peo., 53 Ill. A. 
32; Peo. v. Bartels, 38 Ill. A. 428 [rev 
on other grounds 138 Ill. 322, 27 NE 
1091, aff 152 Ill. 557, 38 NE 898]; Cre- 
gouv. Leo. Seely A+ 40%) “Reedi nv, 
Cramb, 22 Ill. A. 34. 

Ind.—Matchett v. Windna Assem- 
bly, ete., Assoc., 185 Ind. 128, 113 NE 

; Greenfield Lumber, etc., Co. v. 
Parker, 159 Ind. 571, 65 NE 747; Grae- 
ter v. De Wolf, 112 Ind. 1, 13 NE 111; 
Irwin v. Kilburn, 104 Ind. 113, 3 NE 
650; Lafayette v. James, 92 Ind. 240, 
47 AmR 140; Burns v. Singer Mfg. 
Co., 87 Ind. 541; Dunlap v. Eden, 15 
Ind. A. 575, 44 NE 560; Warrum vy. 
Derry, 14 Ind. A. 442, 42 NE 1123. 

Iowa.—Jewel Tea Co. v. Shepard, 
172 Iowa 480, 154 NW 755; er- 
chants’ Nat. Bank v. Cressey, 164 Iowa 
721, 146 NW 761; Crapo v. Brown, 40 
Iowa 487. 

La.—Stewart v. Levis, 42 La. Ann. 
37, 6 S 898; New Orleans Canal, etc., 
Co, v. Hagan, 1 La. Ann. 62. 

Me.—Ulmer v. Reed, 11 Me: 293. 

. Md.—Sharp v. State, 135 Md. 551, 
109 A. 454; Chase v. McDonald, 7 
Harr. & J. 160. 

Mich.—Detroit Sav. Bank v. Ziegler, 
49 Mich. 157, 13 NW 496, 43 AmR 456. 

Minn.—Tomlinson v. Simpson, 83 
Minn. 443, 23 NW 864; Scott County v. 
Ring, 29 Minn. 398, 13 NW 181. 

Miss.—Greer v. Bush, 57 Miss. 575. 

Mo.—Citizens’ Trust Co. v. Tindle, 
272 Mo. 681, 199 SW 1025; Harburg v. 
Kumpf, 151 Mo. 16; 12 Sw 19; Harri- 
sonville v. Porter, 76 Mo. 358; Blair v. 
Perpetual Ins. Co., TO Mo. 559, 47 AmD 
129; “Stulz v. Lentin, 220 Mo. A. 840, 
295 SW 487; Saginaw Medicine Co. v. 
‘Dykes, 210 Mo. A. 399, 288 SW 556; 
Swain v. Everman, (A.) 236 SW 388; 
Harris v. Taylor, 150 Mo. A. 291, 129 
SW 995; Chicago Crayon Co. v. Mc- 
Namara, 136 Mo. A. 460, 118 SW 118; 
Oberbeck v. Mayer, 59 Mo. A. 289; 
Brath v. Allen, 55 Mo. A. 107; Fisse 
v. STO 5 Mo. A. 78 

J.—In re Quimby, "84 .N. J. Eq. 1, 
92 ee 56. 

N. Y.—National Park Bank v. Koeh- 
ler, 204 N. Y. 174, 97 NE 468; Antis- 
del v. Williamson, V65 IN. Yeo 32; 59 
NE 207; Smith v. ’Molleson, 148 N. Y. 
241, 42 NE 669; McElroy v. Mumford, 
128 N. Y. 303, 28 NE 502; John Han- 
cock Mut. Ll. ins. Co. v. Lowenberg, 
120 N. Y. 44, 23 NE 978; Peo. v. Back- 
iS LUNs Y. 196, 22 NE 759; National 
Méchanics’ Banking Assoc. v. Conk- 
jing, 90 N. Y. 116, 42 AmR 405 note; 
Ward v. Stahl, 81 N. Y. 406;. Rae v. 


Beach, 76 N. Y. 164 [aff Daly 95]; i 
Reo. v. Pennock, 60 N. Y. 421; Drum- 


mond y. Husson, TAN ENG ay 60 [aff 8 
N. Y. Super. 633, 8 HowPr 246]; Mc- 
Cluskey v. Cromwell, GW INI ee 5932 


Kmetz v. De Rondo, 191 App. Div. 142 

181 NYS 94 [rev on other grounds 231 
IN). (255, 181° NE 9071: « Sosephi’ v. 
Creston Co., 138, “App. Dive 97, )176 
NYS 316 [aff 230 N. Y. 549, 130 NE 
889]; Thayer v. Erie County Sav. 
Bank, 160 App. Div. 300, 145 NYS 808 

[rev "81 Misc. 493, 148 NYS 77, and 
aff 217 N. Y. 501, 112 NE 446]; Pon- 
tiac First Cgets cial Bank v. Valen- 
tine, 155 App. Div. 91, 139 NYS 1037 
[aff 209 N. v 145, 102 NE 544, AnnCas 
LOTS Deva New York v. Clark, 84 
App. Div. 383, 82 NYS 855; German: 
American Bank v. Schwinger, 75 App. 
Div. 393, 78 NYS 388 [aff 178 N. Y. 569 
mem, 70 NE 1099 mem]; Barnes v. 
Cushing, 43 App. Div. 167, 59 NYS 345 
[rev on other grounds 168 N. Y¥. 542, 
61 NE 902]; Gamble v. Cuneo, 21 App. 
Diviy4h3, 47 NYS 548 Laff 162) No ove 
634 mem, 57 NE 1110 mem]; Johnson 
v. Ayres, 18 App. Div. 495, 46 NYS 
132; Ulster County Sav. Inst. v. Os- 
trander, 15 App. Div. 173, 44 NYS 181 
[aff 163 N. Y. 430, 57 NE 627];. Ship- 
man v. Kelley, 9 App. Div. 316, 41 NYS 
328; Wilson v. Whitmore, 92 Hun 472, 
36 NYS 550 [aff 157 N. Y. 693 mem, 51 
NE 1094 mem]; Peabody v. Boutwell, 
69 Hun 361, 34 NYS 625 [aff 143 N. Y. 
629, 37 NE 826]; Bennett v. Draper, 
62 Hun 524,17 NYS 98 [aff 139 N. Y. 
266, 34 NE 791]; Delaware, etc., R. 
Co. v. Burkhard, 36 Hun 57 [mod on 
other grounds 114 N. Y. 197, 21 NE 
156]; Peo. v. Swales, 33 Hun 208; Gil- 
more v. Crowell, 67 Barb. 62; Sheldon 
v. Sabin, 12 Daly 84, 4 NYCivProc 4; 
American Convex Co. v. Tompkins, 90 
Mise. 290, 152 NYS 1055; Herendeen 
v. Wilson, 82 Mise. 290, 143 NYS 669 
[mod on other grounds 161 App. Div. 
910 mem, 145 NYS 1126 mem]; Knit 
Goods Exch. vy. Halpern, 81 Misc. 218, 
142 NYS 566; Keene v. Newark Watch 
Case Material Co., 39 Misc. 8, 78 NYS 
753 [aff 81 App. Div. 48, 80 NYS 859]; 
De Camp v. Bullard, 22 Misc. 441, 50 
NYS 807 [aff 33 App. Div. 627 mem, 53 
NYS 1102 mem (aff 159 N. Y. 450, 54 
NE 26)]; Cornell v. Hagen, 5 NYSt 
1; Robinson Cons. Min. Co. v. Craig, 
4 NYSt 69. 

Oh.—Van Wert First Nat. Bank v. 
Houtzer, 96 Oh. St. 404, 117 NE 383; 
Harrison Bldg. Co. v. Beckerman, 24 
Oh. A. 202, 156 NE 919; Iliff v. West- 
ern-Southern L. Ins. Co., 11 Oh. Cir. 
Ct.. 426,.5 Oh. Cir. Dec. 429; Fancher 
v. Kaneen, 5 OhHNPNS 614. 

Okl.—Reeder v. Employees’ Hospi- 
tal Assoc., etc., 280 P 1072; Klein v. 
Beers, 95 Okl. 80, 218 P 1087; Oklaho- 
ma Portland Cement Co. v. Chaney, 
150 P 884; Dolese Bros. Co. v. Chaney, 
44 Okl. 745, 145 P 1119. 

Or.—Woodle v. Settlemyer, 71 Or. 
25, 140 P 205,- 206, DRATII5A, 839, 
AnnCas1916C 1222 [quot Cyc]; School 
Dist. No. 8 v. Smith, 63 Or. 586, 127 P 
797, 43 LRANS 65. 

Pa.—Warner Gear Co. vy. Bergdoll, 
253 Pa. 164, 97 A 1085. 

Tenn.—Nashville_ v. Singer, etc 
Fertilizer Co., 127 Tenn. 107, 153 SW 
838; Hardison v. Yeaman, 115 Tenn. 
639, 91 SW 1111; Cross v. Scarboro, 6 
Baxt, 134. } 

Tex.—Chapman v. Scruggs (Civ. A.) 
230 SW 471; McClary v. Trezevant, 
(Giv,, Ag) 112 Siw 9545) Turner. cy. Na- 
tional Cotton Oil Co., 50 Tex. Civ. A. 
468, 109 SW 1112. 

Utah.—Walker Realty Co. y. Ameri- 
can Surety Co., 60 Utah 435, 211 P 
998; Weyant v. Utah Sav., ete., Co., 54 
Utah 181, 182 P 189. 

Va.—Old v. Com., 148 Va. 299, 138 
SE 485; Kirschbaum vy. Blair, 98 Va. 
35, 34 SE 895 

Wis.—Zinns Mfg. Co. v. Mendelson, 
89 Wis. 133, 61 NW 302. 

[a] Meaning of rule.—‘“‘The liabil- 
ity of a surety is said to be strictis- 
simi juris; that is, the obligation of 


« 
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In some jurisdictions statutes so 


surety must not be extended to any 
other subject, to any other person, or 
to any other period of time than is 
expressed or necessarily included in 
it.” Fisse v. Einstein, 5 Mo. A. 78, 86. 

[b] Where corporation is not con- 
ducted for profit, the rule of strict- 
issimi juris should be applied to a 
contract by a stockholder as surety 
for the corporation. Matchett v. Wi- 
nona Assembly, ete., Assoc., 185 Ind. 
128, 113 NE 1, 

72. Cal.—EH1 Dora Oil Co. v. Gibson, 
201 Cal. 231, 256 P 550; Sather Bank- 
inen COm Ww. Arthur Re Briggs Coy 13s 


Cal. 724, 72 P 362. 
Partridge, 109 Ill. 


Ilil.—Stevens y. 
A, 486. 

Iowa.—Merchants’ Nat. Bank v. 
Cressey, 164 Iowa 721, 146 NW 761. 

N. Y.—Argyle Vv. Plunkett, 226 N. Y: 
306, 124 NE 1; Richardson v. Steuben 
County, 226 N. Y. 13, 122 NE 449; Ul- 
ster County Sav. Inst. v. Young, 161 
N. Y. 238, 55 NE 483; Concordia Sav., 
etc., Assoc. v. Read, 124 N. Y. 189, 26 
NE 347; National Mechanics’ Bank- 
ing Assoc. v. Conkling, 90 N. Y. 116, 43 
AmR 146 [aff 24 Hun 496, 61 HowPr 
46); Palmers ve" Foley, WileiNineyo 0 Gi 
Drummond vy. Husson, 14 N. Y. 60 [aff 
8 N. Y. Super. 633, 8 HowPr 246]; 
Poppenhusen v. Seeley, 3 Abb. Dec, 
615, 3 Keyes 150 [aff 41 Barb. 450, 31 
HowPr 639]; Barnes v. Cushing, 43 
App. Div. 167, 59 NYS 3845 [rev on 
other grounds 168 N. Y. 542, 61 NH 

; Hennion v. Kipp, 30 App. Div. 
288, 51 NYS 960; Bennett v. Draper, 
62 Hun 524, 17 NYS 98 [aff 139 N. Y. 
266, 34 NE 791]; Sutherland v. Wood- 
ruff, 26 Hun 411; Keene vy. Newark 
Watch Case Material Co., 39 Misc. 8, 
78 NYS 753 [aff 81 App. Div. 48, 80 
NYS 4597; -De\Camp. vu Bullard, 22 
Misc. 441, 50 NYS 807 [aff 33 App. Div. 
627 mem, 53 NYS. 1102. mem (aff 159 
N. Y. 450, 54 NE 26)]; Ahlbach v. 
American Bonding Co., 132 NYS 742. 

Oh.—McGovney v. State, 20 Oh. 93. 

Or.—Woodle v. Settlemyer, 71 Or. 
25, 141 P 205, 206, LRA1915A 839, Ann 
Casi916C 1222 [quot Cyc]. 

Terms of cortract as limiting lia- 
bility see supra § 126. 

73. ‘'U. S.—Smith v. U. S., 2 Wall. 
219, 17 L. ed: 788; Miller vy. Stewart, 9 
Wheat. 680, 6 L. 'ed. 189; Brown v. U. 
S., 152 Fed. 964, 82 CCA 318; Ameri- 
can Bonding Co. v. Pueblo Inv. Co., 150 
Fed. 17, 80 CCA 97, 9 LRANS 557, 10 
AnnCas 357 (dictum); U- Sty: Breel, 
92 Fed. 299 [aff 99 Fed. 237, 39 CCA 
491 (aff 186 U. S. 309, 22 SCO 875,46, 
L. ed. 1177)]; .U. S. v. Cheeseman;: 25 
F.. Cas. No. 14,790, 3 Sawy. 424; U3:S. 
v.. Corwin, 25 FEF. ‘Cas: No. 14,8:9,05 wh 
Bond 149. : 

Alaska.—Woodside vy. Johnston; 5 
Alaska 99. 26} 

Cal.—Glenn County v. Jones, 146 
Cal. 518, 80 P 695, 2 AnnCas 764; Fel- 
onicher v. Stingley, 142 Cal. 630, 76 P 
504; Sather Banking Co: v. Arthur R. 
Briggs, Co., 1388 / Cala 124.072) ea Bo25 
Boas v. Maloney, 138 Cal. 105, 70 P 
1004; Fuller y. Alturas School Dist., 
28 Cal. A. 609, 153 P 743. 

Colo. —Hurlburt v. Kephart, 50 Colo. 
353, 115 P 521; Bonney v. Robertson, 
6 Colo. A. 485, 47 P 842. 

Conn.—New Haven County Bank v. 
Mitchell, 15 Conn. 206. 

D. C.—Mercantile Trust Co. v. Hen- 
sey, 27 App. 210;[aft 205 U.S. 298, 2% 


S'Cta body bill reds Slee) AnnCas 
B27) pin Sel Vee WEST 18 ADD eb Sen), 
S. v. Maloney, 4 App. 505. 


Fla.—Parrish v. Polk County Bd. of 
Public Instruction, 82 Fla. 11, 89 S 
317; Gato v. Warrington, 37 Fla. 542, 
19 S 883. 

Ga.—Horne v. Young, 40 Ga. 193. 

Hawaii.—U. S. v. Findlay, 4 Hawaii 
Fed. 191. 

Tll.—Baker v. Peterson, 300 Ill. 526, 
133 NE 214, 216 [cit Cyc]; Searles v. 
Flora, 225 Ill. 167, 80 NE 98 [rev 127 


Ill. A. 465]; Shreffler v. Nadelhoffer, 
133 Ill. 536, 25 NE 630, 283 AmSR 626; 
Burlington Ins. Co. v. Joéhnson, 120 
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Ill. 622, 12 NE 205 [aff 24 Ill. A. 565]; 
Phillips v. Singer Mfg. Co., 88 Ill. 305; 


Peo. v. Tompkins, 74 Ill. 482; Gover- 
nor v. Bowman, 44 Ill. 499; Gover- 
nor v. Lagow, 43 Ill. 184; Waters v. 


Simpson, 7 
6 Ill. 581; 


Ill. 570; Field v. Rawlings, 
John-v. Worthen, 188 Ill. 
A.. 406; Haberer v. Hansen, 148 Ill. A. 
83; Pfirshing v. Peterson, 98 Ill. A. 
71; Peo. v. Bartels, 38 Ill. A. 428 [rev 
on other grounds 138 Ill. 322, 27 NE 
1091, aff 152 Ill, 557, 38 NE 898]; Cre- 
go v. Peo., 36 Til. A. 407; Reed v. 
Cramb,. 22) Ti. Ai «343° ‘Abrahams’ v: 
Joneswa 20s THs AS | 83s pet CER tyes Vv. 
Schools Trustees, 3 Ti. dss 
Ind.—Crouch v. ee 188 Ind. 
660, 125 NE 453, 7 ALR 1598; Green- 
field Lumber, ete., Co. v. Parker, 159 
Ind. 571, 65 NE 747; Graeter v. De 
Molt, 1120 ind.~ 1.) 13 INE bss Wier 
Plow Co. v. Walmsley, 110 Ind. 242, 


11 NE 232; Lafayette v. James, 92 
Ind. 240, 47 AmR 240; Burns v. Sing- 
-er Mfg. Co., 87 Ind. 541; Barker v. 


McClelland, 50 Ind. A. 296, 98 NE 300; 
Dunlap v. Eden, 15 Ind. A. 575, 44 NE 
560; Warrum y. Derry, 14 Ind. A. 442, 
42 NE 1128. 

Iowa.—Conley v. Jamison, 205 Iowa 
1326, 1328, 219 NW 485, 59 LRA 835 
[eit Cye]: Merchants’ ‘Nat. Bank y. 
Cressey, 164 Iowa 721, 146 NW 761; 
Ida County Savy. Bank v. Seidenstick- 
er, 128 Iowa 54, 102 NW 821, 111 Am 
SR 189, 5 AnnCas 945; Foley v. Ham- 
jlton, 89 Iowa 686, 57 NW 439; Crapo 
v, Brown, 40 Iowa 487. 

Ky.— Graziani v. Com., 123 Ky. 799, 
97 SW 409, 30 KyL 119. 

La.—Stewart v. Levis, 42 La. Ann. 
37, 6S 898. 

Me.—Manufacturers’ Bank yv. Cole, 
39 Me. 188; Ulmer v. Reed, 11 Me. 293. 

Md.—-Seventh Baptist Church v. 
Andrew, 115 Md. 535, 81 A 1, 82 A 
452; Lynn v. Cumberland, 77 Md. 449, 
26 A oe Schaeffer v. Bond, 72 Md. 
501, 20 A 176; Chase v. McDonald, 7 
Harr. & J. 160. 

Mich..—Rodgers Shoe Co. v. Coon, 
157 Mich. 547, 122 NW 1338; Grasser, 
etc., Brewing Co. v. Rogers, 112 Mich. 
112, 70 NW 445, 67 AmSR 389. 

Minn.—Tomlinson v. Simpson, 33 
Minn. 443, 23 NW 864; Scott County 
v. Ring, 29 Minn, 398, 18 NW 181. 

Mo.—Bobb v. Frank lL. Talbot 
Theater Co., 221 SW 372; State v. 
Smith, 173 Mo. 398, 73 SW 211; State 
v. Boon, 44 Mo. 254; Blair v. Perpet- 
ual Ins. Co., 10 Mo. 559, 47 AmD 129; 
Jackson Exch. Bank v. Russell, 181 
Mo. A. 698, 164 SW 694; State v. 
Schaper, 152 Mo. A. 538, 134 SW 671; 
Harris v. Taylor, 150 Mo. A. 291, 129 
SW 995; Erath v. Allen, 55 Mo. A. 
107; Leavel v. Porter, 52 Mo. A. 632; 
Fisse v. Einstein, 5 Mo. A. 78. 

Nebr.—Griswold v. Hazels, 62 Nebr. 
888, 87 NW 1047; Omaha First Nat. 
Bank v. Goodman, 55 Nebr. 418, 77 
NW 756. 

N. Y.—Ulster County Sav. Inst. v. 
Young, 161 N. Y. 23, 55 NE 483; Mc- 
Elroy v. Mumford, 128 N. Y. 303, 28 
NE 502; John Hancock Mut. L. Ins. 
Co. v. Lowenberg, 120 N. Y. 44, 23 NH 
978; Peo. v. Backus, 117 N. Y. 196, 22 
NE 759; Peo. v. Lucas, 93 N. Y. 585 
frev 25 Hun 610]; National Mechan- 
ics’ Banking Assoc. v. Conkling, 90 
N. Y. 116, 48 AmR 146 [aff 24 Hun 
496, 61 HowPr 76]; Christal v. Kelly, 
88 N. Y. 285 [aff 24 Hun 155]; Belloni 
v. Freeborn, 63 N. Y. 383; Peo. v. Pen- 
nock, 60 N..Y. 421; Peo. v. Chalmers, 
60 N. Y. 154; McCluskey v. Cromwell, 
11 N. Y. 593: Kmetz v. De Rondo, 191 
App. Div. 142, 181 NYS 94 [rev on 
other grounds 231 N. Y. 255, 131 NE 
907]; Thayer v. Erie County Sav. 


Construction in favor of the surety 
should not, however, be carried to the length of giv- 
ing the contract a forced and unreasonable construe- 
tion with the view of relieving him.’® 
strictissimi juris’® is followed both in law and in 
equity ;**7 but it has been said not to apply to a case 
where a clear intention that the sureties should come 
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This rule of 


Bank, 160 App. Div. 300, 145 NYS 808 
[rev 81 Misc. 498, 143 NYS 77, and 
aff 217 N. Y. 501, 112 NE 446]; Pon- 
tiac First Commercial Bank v. Valen® 
tine, 155 App. Div. 91, 139 NYS 1037 
{aff 209 N. Y. 145, 102 NE 544, Ann 
Cas1913D 1104]; New York vy. Clark, 
84 App. Div. 383, 82 NYS 855; Sanger 
v. Miner, 54 App. Div. 54, 66 NYS 282; 
Barnes v. Cushing, 43 App. Div.- 167, 
59 NYS 345 [rev on other grounds 168 
N. Y. 542, 61 NE 902]; Gamble v. 
Cuneo, 21 "App. Div. 413, 47 NYS 548 
{aff 162 N. Y. 634 mem, 57 NE 1110 
mem]; Johnson v. Ayres, 18 App. Div. 
495, 46 NYS 132; Peabody v. Bout- 
well, 69 Hun 361, 23 NYS 625 [aff 143 
N. Y. 629; 37 NE 826]; Bennett v. 
Draper, 62 Hun 524, 17 NYS 98 [aff 
139 N. Y. 266, 34 NE 791]; Delaware, 
ete., R. Co. v. Burkhard, 36: Hun 57 
[mod on other grounds 114 N. Y. 197, 
21 NE 156]; Sutherland v. Woodruff, 
26 Hun 411; Williams v. Kiernan, 25 
Hun 355; Gilmore v. Crowell, 67 Barb. 
62; Sheldon v. Sabin, 12 Daly 84, 4 
NYCivProec 4; American Convex Co. 
v. Tompkins, 90 Misc. 290, 152 NYS 
1055; Herendeen’ v. Wilson, 82 Misc. 
290, 143 NYS 669 [mod on other 
grounds 161 App. Div. 910 mem, 145 
NYS 1126 mem]; Knit Goods Exch. 
v. Halpern, 81 Misc. 218, 142. NYS 
566; Ullman Realty Co. v. Hollender, 
67 Misc. 287, 66 Misc. 348, 123 NYS 


772; Keene v. Newark Watch Case 
Material Co., 39 Misc. 8, 78 NYS .753 
{aff 81 App. Div. 48, 80 NYS .859]; 


Krause v. Rutherford, 37 Misc. 382, 
75 NYS 773 [aff 81 App. Div. 341, 81 
NYS 465 (aff 178 N. Y. 584 mem, 70 
NE 1101 mem)]; De Camp v. Bullard, 
22 Mise. 441, 50 NYS 807 [aff 33 App. 
Div. 627 mem, 53 NYS 1102 mem (aff 
159 N. Y. 450, 54 NE 26)]; Cornell v. 
BRagan, 5 NYSt 2; Matter of Wood- 
worth, 3 NYSt 227, 5 Dem, Sur. 156. 

N. C.—Ingram v. Warsaw Bank, 
19SAN! CC. 357, 142 0S E2348 Edgerton 
v. Taylor, 184 N. C. 671, 115 SE 156. 

N. Di\—Keystone School Dist. No. 7 
v. Oster, 55 N. D., 245, 212 NW 928, 
929 [cit Cyc]. 

Oh.—Iliff v. Western-Southern lL. 
Ins; Go;,\ 11 .Oh. Cir, Ct. -426,%5.Oh- Cir; 
Dec. 429. 

Okl.—Reeder v. Employees’ Hospi- 
tal Assoc., etc., 280 P. 1072; Klein v. 
Beers, 95 Okl. 80, 218 P 1087; Okla- 
homa Portland Cement Co. v. Chaney, 
150 P 884; Dolese Bros. Co. v. Chan- 
ey, 44 Okl. 745, 145 P 1119. 

Or.—Peacock v. Kirkland, 74 Or. 
279, 145 P 281; Woodle v. Settlemyer, 
71. Or, 25, 141 P 205, 206, LRAI915A 
839, AnnCasl916C 1222 {quot One [3 
Lake County v. Neilon, 44 Or. 14, 74 


PP Qa2 
Pa.—State Camp P. O, S. ‘A. v. Kel- 
ley, 267 Pa. 49, 110 A 339; Warner 


Gear Co. v. Bergdoll, 253 Pa. 164, 97 
A 1085;, American Tel. Co. v. Lennig, 
139 Pa. 594, 21 A 162; Washington 
Bank v. Barrington, 2 Paar & W 27; 
Roth v. Miller, 15 Serge. & R. 100: 
Com. v. McClure, 05 Pay iCo. 474; 

Tenn.—Nashville v. Singer, ete., 
Fertilizer Co., 127 Tenn. 107, 153 SW 
888; Hardison v. Yeaman, 115 Tenn. 
639, 91 SW 1111; Cross v. Scarboro, 
6 Baxt. 134. 

Tex.—State v. Evans, 32 Tex. 200; 
Nunn v. Brillhart, (Commn. A.) 24 42 
SW 459 [aff (Civ. A.) 230 SW 862]; 
State Nat. Bank v. Vickery, (Commn. 
A.) 206 SW 841 [rev (Civ. A.) 159 SW 
874]; American Surety Co. v. Hidalgo 
County, (Civ. A.) 2838 SW 267; Chap- 
man v. Scruggs (Civ. A.) 230 SW 471; 
McGregor v. HEscajeda, (Civ. A.) 216 
Sw 398; Southland LL.’ Ins. :Co.” vy. 
Stewart, (Civ. A.) 211 SW 460; Camp- 
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under a more enlarged obligation is shown,‘® and it 
has, by some authorities, been explained to be a rule, 
not of construction, but one of application of the con- 
tract after its meaning has been ascertained from 
an interpretation of the contract under the rules 
applicable to other contracts.7° 

[§ 133] (2) As to Compensated Surety or Surety 


bell-Root Lumber Co. v. Smith, (Civ. 
A.) 148 SW 1195; May v. Chicago 
Crayon Co., (Civ. A.) 147 SW 733; Mc- 
Clary v. Trezevant, (Civ. A.) 112 SW 
954; Turner v- National Cotton Oil 
Co., 50 Tex. Civ. A. 468, 109 SW 1112. 

Utah.—Weyant v. Utah Sav., etc., 
Co., 54 Utah 181, 182 P 189; State v. 
Sorensen, 48 Utah 663, 160 P 1181; 
Daly v. Old, 35 Utah 74, 99 P 460, 28 
LRANS 463; Coughran v. Bigelow, 9 
Utah 260, 34 P 51. 

Va.—Old v. Com., 148 Va. 299, 138 


‘SE 485; Mann v. Mann, 119 Va. 630, 
89 SE 397; Kirschbaum vy. Blair, 98 
Va. 35, 34 SE 895. 


W. Va.—wWaldron v. Tarney Col- 
lierjies Co.. 101 W. Va. 596, 133 SE 318. 
Wis.—Zinns Mfg. Co. v. Mendelson, 
89 Wis. 138, 61 NW 302; Jenkins v. 
eats Y 50 Wis. 388, 7 NW 256, 423. 
[a] Meaning of rule.—The sure- 
ty’s obligation cannot be extended to 
other subjects, persons, or periods of 
time other than those expressed or 
necessarily included in his contract. 
State v. Schaper, 152 Mo. A. 538, 134 
fe) 671; Fisse v. Hinstein, 5 Mo. A. 
[b] Leading case.—Ulster County 
Sav. Inst. v. Young, 161 N. Y. 23, 55 
NE 483 (Hurlburt v. Kephart, 50 Colo. 
353,,359, 115 P 521 so'saying):. 

{c] Bule will not nullify on slight 
grounds an instrument solemnly en- 
tered into. Woodside v. Johnston, 5 
Alaska99 Use 

{d] Amendment of record does 
not operate to enlarge the obligation 
of a surety. Com. v. McClure, 35 Pa. 
Co. 474. 

74 See statutory provisions. 

75. Conn.—Lewis v. Dwight, 10 
Conn. 95. 

Ind.—Irwin y. Kilburn, 104 Ind. 
113, 3 NE 650. 

Kan.—Barber County v. Lake State 
Bank, 122 Kan, 222, 252 P 475. 

Nebr.—Omaha First Nat. Bank vy. 
Goodman, 55 Nebr. 418, 77 NW 756. 

N. D.—Keystone School Dist. No. 
7 v. Oster, 55 N. D.'245, 212 NW 928. 
Co. v. McQueety, 
4 OhS&CP 417, 3 OhNP. 218. 

OR .—Roth v. Miller, 15 Serge. & R. 
ant C.—Pelzer v. Steadman, 22 S. Cc. 

Tex.—State Nat. Bank v. Vickery, 
(Commn. A.) 206 SW 841 [rev (Civ. 
A.) 159 SW. 874]. 

[a] Inconsistent constructions.— 
A contract cannot be construed in one 

way as to the principal and in another 
as to the surety. Pelzer v. Steadman, 
2285. Cu 2709; 

76. Walker Realty Co. v. Ameri- 
can Surety Co., 60 Utah 435, 211 P 998 


(dictum), 
77. Robinson Cons. Min. Co. v. 
Ludlow v. Simond, 


Craig, 4 NYSt 69; 


2 Caite@ais: = CNe "Y.) d.. (2's Am De 297 
Woodle v. Settlemyer, 71 Or. 25, 141 
P 205, °206, LRA1915A 839, AnnCas 


1916C 1222 [quot Cyc]. 

78. McElroy v. Mumford, 128 N. 
Y. 303, 28 NE 502; De Camp v. Bul- 
lard, 22 Misc. 441, 50 NYS 807 [aff 
33 App. Div. 627 mem, 53 NYS 1102 
mem (aff 159 N. Y. 450,-54 NE 26)]: 

79. Cal.—Bridges v. Price, (A.) 


alone Hoe 

Colo.—Hurlburt vy. Kephart, 506 
Colow she. LLSsP5214 

Ill.—Stevens v. Partridge, 88 Ill. A. 
665 [app dism 187 Ill. 383, 58 NE 317]. 

Ind.—Shaver v. appellas, 83 Ind. 
A. 338, 146 NE 858 

N. Y.—Wysong Vv. Meyer, 58 App- 
Div. 422, 69 NYS 286; Gamble v. Cu- 


neo, 21 "AD pp. Div, 413, 47 NYS 548 
[aff 162 N. Y. 634 mem, 57 NE 1101 


—_—_— + : 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


* 


§ 133] 


Company. While by some authorities no distinction 
with regard to its construction is made between the 
contract of a gratuitous surety and that of a com- 
pensated surety,®°® they are not ordinarily regarded 
At common law, and 


as upon the same footing.®! 


mem]; Wilson v. Whitmore, 92 Hun 
466, 36 NYS 550 [aff 157 N. Y. 693 
mem, 51 NE 1094 mem]; Consolidated 
Steel Corp. v. Pressed Steel Car Co., 
118 Misc. 480, 194 NYS 649 [aff 205 
App. Div. 840 mem, 197 NYS 905 
mem]. 

Tex.—State Nat. Bank y. Vickery, 
(Commn. A.) 206 SW 841 [rev (Civ. 


A.) 159 SW 874]; Smallwood vy. 
Bandera First Nat. Bank, (Civ. A.) 
300 SW 665. 


W. Va.—Schreiber, etc., Co. v. Mil- 
Ag Supply Co., 77 W. Va. 236, 87 SE 


80. infra note 83 [g], 
(i, Ca), i 


Chl. 

S.—Galveston Causeway 
Conete reo) v. Galveston, ete., R. Co., 
284 Fed. 137 [aff 287 Fed. 1021]: 
Baldwin v. Becker, 277 Fed. 930. 

Ariz.—Lassetter v. Becker, 26 Ariz. 
224, 224 P. S10; 

Mich.—Peo. v. Traves, 188 Mich. 
845, 154 NW 130. 

Minn.—Allen v. Eneroth, 111 Minn. 
395, 127 NW 426. 

Oh. —American Fidelity Co. v. 
Metropolitan Pav. Brick Co., 30 O. C. 
At. 209; 

Okl1.—Columbia Bank, etce., Co. v. 
U. S. Fidelity, etc., Co.,. 33) \OKL 535; 
126 P 556. 

Pa.—Young vy. American Bonding 
Co;, 228 Pa. 373, 17 A 623. 

Utah.—Murray City v. Banks, 62 
Utah 296, 219 P 246; Walker Realty 


See cases 


. Co. v. American Surety Co., 60 Utah 


. 


Co. 


* grounds 2 F. 


ASD) 2d = 998. 

Wash.—Title Guaranty, etc., Co. v. 
Murphy, 52 Wash. 190, 100 P 315; 
Cowles v. U. S. Fidelity, etc., Co., 32 
Wash. 120, 72 P 1032, 98 AmSR 838. 

{a] Distinction discussed.—“Un- 
der the old rule, a surety was a favor- 
ite of the law, his obligation was 
voluntarily assumed as an act of 
friendship, without reward, and 
therefore the courts were astute to 
relieve him of liability, and the rule 
applied to the construction of his ob- 
ligation was strictissimi juris. On 
account of the rise of surety compa- 
nies making it a business to assume 
these obligations for hire, the reason 
for the old rule passed away, and 
many of the courts, in dealing with 
the obligation of a surety for hire, 
have, in the absence of a statute re- 
quiring it, adopted the rule of liberal 
construction,” Columbia Bank, etc., 
Co. v. U. S. Fidelity, ete., Co., 33 OKI. 
535, 541, 126 P 556 (per Kane, J.). 

{b] Reason for rule.—That there 
should be a distinction between the 
liability of a surety company and a 
gratuitous surety is apparent because 
of the reason that the expense of the 
bond in one way or another is gen- 
erally borne by the one for whose 
benefit it is executed. Allen v. HEne- 
roth, 111 Minn. 395, 127 NW 426. 

82. See supra § 132. 

83. U. S.—Illinois Surety Co. v. 
John Davis Co., 244 U. S. 376, 37 SCt 
614, 61 L. ed. 1206; 
ty Co. v. Fowler, 31 F. (2d) 881; 63 
ALR 1375 [afi 27 EB. (2d) 421]; Hoop- 
er-Mankin Fuel Co. v. Chesapeake, 
etc., R. Co., 30 F. (2d) 500; New York 
Fidelity, etc., Co. v. Metal Window 
Products Co., 30 F. (2d) 56; Southern 
Surety Co. v. Plott, 28 F. (2d) 698; 
Pickens County v. National Surety 
13°VE (2d). 583. — Chey enneriv: 
Maryland Casualty Co., 13 F. (2d) 
AOI, U.. S.0M Pawling, "097 Fed. 65; 
Bank of England v. Maryland Casual- 
ty Co., 293 Fed. 783 [rev on other 
(2d) 793]; Southern 
Surety Co. v. Greenville, 261 Fed. 929; 
Pacific County v. Hlinois Surety Co., 
234 Fed. 97; Topeka v. Federal Union 


Surety Co., 213 Weds" 958, 130. CCA 
364; Justice v. Empire State Surety 
[50 Cc. J.—6] 


Maryland Casual-. 
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Co., 209 Fed. 105 [aff 218 Fed. 802, 
134 CCA 490]; Gilmore, ete., R. Co. 
v. U. S. Fidelity, etc., Co., 208 Fed. 
277, 125 CCA 477; U.S. Fidelity, etc., 
Cone Vin LU ets, 178 Fed. 692, 102 CCA 
192; Atlantic Trust, etc., Co. vy. Laur- 
inburg, 163 Fed. 690, 90 CCA 274 [cer- 
tiorari den 212'U. 8. 573, 29 SCt 688, 
53 L. ed. 656]; Tebbets v. Mercantile 
Credit Guarantee Co., 73 Fed. 95, 19 
CCA 281; Supreme Council C. Ts NG 
v. New York Fidelity, etce., Co., 63 
Fed. 48, 11 CCA 96. But see Galves- 
ton Causeway Constr. Co. v. Galves- 
ton, etc., R. Co., 284 Fed. 137, 149 [aff 
287 Fed. 1021] “G ‘It is quite ‘probable 
that the confliet of authority in the 
federal court is apparent, rather than 
real, that upon the same state of 
facts as to compensated sureties the 
same rule would be applied in each 
circuit, and that the broad statement 
against the rule of ‘strictissimi juris’ 
as to compensated sureties has been 
made necessary by an effort to obtain 
technical and unreasonable construc- 
tion of bonds. I find no case from 
this circuit, and in the absence of 
such I am at liberty to follow my own 
course, which in this case will be to 
examine the matters in the light of 
the provisions Of the contract and 
bond, giving those instruments a rea- 
sonable construction, neither unduly 
favoring nor discriminating against 
this surety») {UL S. vw. American 
Bonding, etc., Co., 89 Fed. 925, 32 CCA 
420 (holding that the contract is to 
be strictly construed in favor of the 
surety). 

Ariz.—Lassetter v. Becker, 26 Ariz. 
224, 224 P 810. 

Ark.—Kansas City Southern R. Co. 

U.S: Fidelity, ete:, Co; 174 Ark. 
318, 295 SW 705. 

Cal.—Hunstock v. Royal Securities 
Corp ol Cale Ani OORT oT evo 63. 

Colo.—Peo. v. Southern Surety Co., 
76 Colo. 141, 230 P 397; Empire State 
Surety Co. v. Lindenmeier, 54 Colo. 
437, 131 P 437, 440, AnnCas1914C 1189 
[quot Cyc]; Curry v. Equitable Sure- 
ty Co., 27 Colo. A. 175, 148 P 914, 918 
[eit (Cyc: 

Conn.—New Haven vy. Eastern Pay. 
Brick Co., 78 Conn. 689, 63 A 517. 

Ind.—Everly v. Equitable Surety 
Co., 190 Ind. 274, 130 NE 227; Ameri- 
ean Surety Co. v. Pangburn, 182 Ind. 
116, 105 NE 769, AnnCasi1916E 1126; 
U.S. Fidelity, ete., Co. v. Poetker, 180 
Ind. 255, 102 NE 372, 374, LRA1917B 
984 [writ of error dism 235 U.S. 683, 
35 SCt 201, 59 li) ed, 423, -and cit 
Cyc]; Hartford Acc., etc., Co. v. State, 
(A.) 159 NE 21; National Surety Co. 
v. Rochester Bridge Co., 83 Ind. A. 
195, 146 NE 415; Title Guaranty, etc., 
Co. v. State, 61 Ind. A. 268, 109 NE 
237, 111 NH 19; Becovitz v. Saper- 
stein, 46 Ind. A. 339, 92 NE 551. 

Ilowa.—Hileman vy. Faus, 178 Iowa 
644, 158 NW 597. 

Kan.—Neodesha Nat. Bank v. Rus- 
sell, 109 Kan. 562, 200 P 281; Clark 
County School Dist. No. 1 v. McCur- 
ley, 92 Kan. 53, 142 P 1077, AnnCas 
1916B 238; State v. Blanchard Constr. 
Com Oleica nite elaGr eon bee Anmneas 
1915C. 192; Chicago Lumber Co. v. 
Douglas, 89 Kan. 308, 131 P 563, 44 
LRANS 843; Hull v. Massachusetts 
Bonding, etc., Co., 86 Kan. 342, 120 P 

4 


544. 

Md.—Hartford Acc., ete., Co. v. W. 
& J. Knox Net, etc., Co., 150 Md. 40, 
132 A 261; American Fidelity Co. v. 
State, 128 Md. 50, 97 A 12; State v. 
National Surety Co., 126 Md. 290, 94 
2916)" OL Leit*Cyc]. 


Mass.—Burdette v. Walsh, 2385 
Mass. 153, 126 NE 374. 
Mich.—Peo. v. Rosewarne, 247 


Mich, 22, 225 NW 590; Farmers’ Prod- 
uce Co. v. Adtna Casualty, etc., Co., 
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under statutes declaratory thereof, the rule that the 
surety 1s a favorite of the law and that his contract 
must be strictly construed®? does not apply to surety 
companies organized to make bonds or undertakings 
for a profit, or to a compensated surety.*? This rule 


238 Mich. 405, 213 NW 685; Sandusky 
Grain Co. v. Borden’s Condensed Milk ~ 
Co., 214 Mich. 306, 183 NW 218; Grand 
Rapids v. Krakowski, 207 Mich. 483, 
174 NW 201; Ladies of Modern Mac- 
cabees_ v. Illinois Surety Co., 196 
Mich. 27, 163 NW 7; Peo. v. Traves, 
188 Mich. 415, 154 NW 120; Peo. v. 
Bowen, 187 Mich. 257, 153 NW 672. 

Minn.—Standard Salt, ete., Co. v. 
National Surety Co., 134 Minn.. 121, 
158 NW 802; Hormel v. American 
Bonding Co., 112 Minn. 288, 128 NW 
12, 14, 33 LRANS 513: [eit Cyc]; Al- 
len v. Eneroth, 111 Minn. 395, 127 
NW 426; Brandrup v. Empire State 
Surety Co., 111 Minn. 376, 127 NW 
424; Lakeside Land Co. v. Empire 
State, aaa Co., 105 Minn. 213,5 117, 
NW : 

Mo. inter ytand Fidelity, etc., Co. v. 
John Gill, ete., Co., 270 SW 700; Mis- 
souri, etc., R. Co. v. American Surety 
Co., 291 Mo. 92, 236 SW 657; Caruth- 
ersville School Dist. No. 18 v. Mc- 
Clure, 224 SW 831; Mercantile Trust 
Co. ‘vv. Donk; 178° SW 1135! \Statevv. 
Cochrane, 264 Mo. 581, 175 SW 599; 
Lackland v. Renshaw, 256 Mo. 133, 
165 SW 314, 315 [quot Cyc]; State 
v. Southern Surety Co., 221 Mo. A. 67, 
294 SW 1238; Schnitzer v. Couch, (A.) 
279 SW 165; Kansas City v. New 
Amsterdam Casualty Co., 219 Mo. A. 


283, 269 SW 693; Dorr vy. Bankers’ 
Surety Co., (A.) 218 SW 398; Barton 
v. Title Guaranty, etc., Co., 192 Mo. 


A. 561, 183 SW 694; Krey Packing Co. 
v. U. S. Fidelity, etc., Co., 189 Mo. A. 
591, 175 SW 322; State v. Ogden, 187 
Mo. A. 39, 172 SW 1172; Rule v. An- 
derson, 160 Mo. A. 347, 142 SW 358; 
Kansas City v. Davidson, 154 Mo. A. 
269, 133 SW 365; Moore v. Title Guar- 
anty, etc., Co., 151 Mo. A. 256, 131 SW 
477. See Southern Real Est., ete., Co. 
v. Bankers’ Surety Co., 184 SW 1030 
(holding that, where the contract does 
not indicate that the terms originat- 
ed with the surety, the latter has 
the legal right to stand equally. be- 
fore the law with the creditor in the 
construction of the contract). 

Mont.—Swanberg v. National Sure- 
ty Co., 283 P 761;‘Gary Hay, etcs! Co: 
Vv. Carlson, 79 Mont. La 2 5 ae 732. 

N. M.—Southwestern Portland Ce- 
ment Co. v. Williams, 32 N. M. 68, 251 
P 380, 49 ALR 525. 

N. Y.—St. John’s College v. Aitna 
Indemn. Co., 201 N. Y. 335, 94 NE 994; 
American Bonding Co. v. Kelly, 172 
App. Div. 437, 158 NYS 812 [aff 225 
N. Y. 641 mem, 121 NE 852 mem]; 
Newark v. James F,. Leary Constr. 
Co., 118 Misc. 622, 194 .NYS 212; 
Whitestown y. Title Guaranty, etc., 
Co., 72 Misc. 498, 131 NYS 390 [aff 
148 App. Div. 900 mem, 132 NYS 1149 
mem (aff 209 N. Y. 512 mem, 102 NE 
1115 mem)]; Peabody v. Richard 
‘Realty Co., 69 Misc. 582, 125 NYS 349 
[aff 145 App. Div. 903 mem, 129 NYS 
1139 mem]. But see Mossein v. Em- 
pire State Surety Co., 117 App. Div. 
820, 102 NYS 1013 (the obligation 
should be construed strictly and fa- 
vorably to the surety as far as war- 
ranted). 

N. C.—Forest City Bldg., 
soc. v. Davis, 192 N. 
530. 

Oh.—American Guaranty Co. v. Cliff 
Wood, Coal, ete,, Co., 115 Oh. St. 524, 
155° NE 127; Royal Indemn. Co. v. 
Northern Ohio Granite, ete., Co., 100 
Oh. St. 373, 126 NE 405, 12 ALR 378; 
American Fidelity Co. v. Metropoli- 
tan Pav. Brick Co,; 30:0. C. oA: 209. 

Okl.—Massachusetts Bonding, ete., 
Co. v. Lewis, 80 Okl. 187, 195 P 494, 
496 [quot Cyc]; Southwestern Sure- 
ty Ins. Co. v. Davis, 53 Okl. 332, 156 
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is without application where the contract has plain- 
ly but one meaning,** and no intendment or presump- 
tions other than those necessarily arising upon the 
contract or bond can be raised against a surety.*® 


213: Dvatt v. Dulaney, 51° Okl. 81, 
151 P 607; Maryland Casualty Co. v. 
-Wellston, 47 Okl. 417, 148 P 691; Co- 
lumbia Bank, etc., Co. v. U. S. Fidel- 
iy ete CO ssmOkK]. (bSib,. 126 se 506. 
Or.—Columbia County v. Consoli- 
dated Contract Co., 88 Or. 251, 163 P 
438, 444 [cit Cyc]; Neilson v. Title 
any ete., Co., 81 Or. 422,.159 P 
Le 


Pa.—Franklin Borough M. E. 
Church v. Equitable Surety Co., 269 
Pa., 411; (112) A 55425 Brown wv. Title 
Guaranty, etc., Co., "232 Pa. Seng UN. 
410, 411, 88 LRANS 698 [quot Cyc]; 
Philadelphia vy. Maryland Fidelity, 
etc., Co., 231 Pa. 208, 80 A 62, 63 [quot 
Young v. American Bonding Co., 228 
Pa. 373, 77 A 623]; Young v. Ameri- 
can, Bonding (Coy 228 Rar 33, 17 A 
623, 626 [quot Cyc]; Cohn v. Mary- 
land Casualty Co., 88 Pa. Super. 182) 
Philadelphia v. Maryland Fidelity, 
etc., Co., 46 Pa. Super. 313. 

c: ate Agricultural, etc., Soc. 
Vv. Taylor, 104 Ss. CA UGE, 88 SE sue 
Walker v. Holtzclaw, 57 S. CG: 459, 
SE 754. 

S. D.—Onida Independent School 
Dist. No. 1 v. Groth, 221/-NW 49; Ev- 
ans, etc., Fire Brick Co. v. National 
Surety Co., 42 S. D. 109, 173 NW 448, 
45a) Pere Cye]. 

Tenn.—Cambria Coal Co. v. Nation- 
al Surety Co., 141 Tenn. 270, 209 SW 
641; Doherty v. Empire State Surety 
Wo; 1 Tenn. Civ. Ac 221. 

Utah.—Murray City v. Banks, 62 
Utah 296, 219 P 246; Walker Realty 
Co. v. American Surety Co., 60 Utah 
435, 211 P 998. 

Vt.—Montpelier v. National Surety 
Co., 97 Vt. 111, 122 A 484, 33 ALR 489. 

Va.—National Surety Co. v. Hicklin, 
150 SE 398; Maryland Fidelity, etc., 
Co. v. Mason, 145 Va. 138, 133 SE 793. 

Wash.—Costello v. Bridges, 81 
Wash. 192, 142 P 687, 690, LRAI915A 
853 [cit Cyc]; Great Northern R. Co. 


v. Maryland Fidelity, etc, Co., 74 
Wash. 698, 1384 P 500; Northern Pac. 
R. Co. v. Maryland Fidelity, ete., Co., 
TA Wash. 543, 134. RP 498; Pacific 
Bridge Co. v. U. S. Fidelity, etc., Co., 
33.Wash. 47, 73 P 772; Cowles v, U. 
S. Fidelity, etc., Co., 32 Wash. 120, 
72 P 1032, 98 AmSR 838. 

W. Va.—Ohio County v. Clemens, 


‘85 W. Va. 11, 100 SE 680, 681, 7 ALR 
Som Lelt Cyc. 

Wis.—Maryland Casualty Co. v. 
Hagle’/ River Union Free High School 
Dist., 188 Wis. 520, 205 NW 926; 
Platteville Joint School Dist. No. 4 
v. Bailey-Marsh Co., 180 Wis. 202, 194 
SN? 1 

MiyOr- SUS. mMidelitys eter, Cou uv. 
Parker, 20 Wyo. 29, 121 P 531, 536 [cit 
yc]. 

But see McCrary Co. v. Dade Coun- 
ty, 80 Fla. 652, 86 S 612 (a surety’s 
-obligation is strictly construed). 

“The deep solicitude of the law for 
the welfare of voluntary parties who 
bound themselves from purely disin- 
-terested motives never comprehended 
the protection of pecuniary enterpris- 
es organized for the express purpose 
of engaging in the business of sure- 
tyship for profit. To allow such com- 
panies to collect and retain premiums 
for their services, graded according 
to the nature and extent of the risk, 

-and then to repudiate their obliga- 
tions on slight pretexts that have no 
relation to the risk, would be most 
unjust and immoral, and would be a 
perversion of the wise and just rules 
designed for the protection of volun- 
tary sureties.” Rule v. Anderson, 160 
Mo. A. 347, 358, 142 SW 358. 

[a] Sureties for reward deserve no 
special consideration. National Sure- 
ty. Co.5V. Euicklin, (Val L502 SiM3 9s: 
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tracts. 


Maryland Fidelity, etc., Co. v. Mason, 
145 Va. 138, 133 SEH 793. 

{[b] No tenderness or favoritism 
should be shown a company organized 
to act as a surety for hire. Swanberg 
v. National Surety Co., (Mont.) 283 P 
761; Gary Hay, etc., Co. v. Carlson, 
(9 Mont. 1115. 255R 722: 

[c] Meaning of rule.—‘‘Moreover, 
what is meant by the expression that 
the surety or indemnitor who executes 
such bond for profit does not come 
within the rule of ‘strict construction 
is that, as against such surety or in- 
demnitor, when the meaning or inten- 
tion of the parties to such an instru- 
ment is once ascertained the bond will 
be applied neither strictly nor liber- 
ally, but with the view of effectuating 
the object or purpose for which it 
was given.” Blyth-Fargo Co. v. Free, 
46 Utah 233, 241, 148 P 427. 

[d] Statement criticized. — “As 
stated in Joint School Dist. No. 4 v. 
Bailey-Marsh Co., 181 Wis. 202, 194 
NW 171, we find numerous statements 
in court decisions that the principles 
applicable to gratuitous sureties do 
not apply to paid sureties. These 
declarations, however, come far short 
of declaring any rule by which the 
liabilities of paid syreties are to be 
determined. Paid sureties under- 
stand that they are not regarded as 
considerately or sympathetically as 
were the gratuitous sureties of com- 
mon law, but they are left in doubt 
as’ to the extent to which that con- 
sideration is withdrawn.’ Maryland 
Casualty Co. v. Eagle River Union 
Free High School Dist., 188 Wis. 520, 
525, 205 NW 926. 

{e] Character of bond as statutory 
or common-law has nothing to do 
with the doctrine of strictissimi ju- 
ris. Caruthersville School Dist. No. 
18 v. McClure, (Mo.) 224 SW 881. 

{[f] Penal bonds ordinarily must 
be strictly construed. John L. Roper 
Lumber Co, v. Lawson, 195 N. C. 840, 
143 SE 847. 

[g] In District of Columbia (1) 
the rule of the text has been applied 
(U. S. v. Bayly, 39 App. 105, 41 LRA 
NS 422), (2) but the contrary also 
has been declared (Commercial. Nat. 
Bank v. London, -ete., Indemn. Co., 
56 App. 76, 10 F. (2d) 641;-—Baglin 
v. Southern Surety Co., 41 App. 530). 

[h] In Tllinois (1) while the text 
rule has been asserted (Gunsul v. 
American Surety Co., 308 Ill. 312, 139 
NE 620), (2) the rule applicable to 
the contract of a gratuitous: Surety 
(supra § 132) is generally applied to 
the contract of a compensated surety 
(Alexander Lumber Co. v. Adtna Acc., 
etc., Co., 296 Ill. 500, 129 NE 871 [rev 
245. Wy AY 655)]) Chieaeo; ete, Ri Ca: 
v. Higgins, 58 Ill. 128; McGinnis v. 


McGinnis, 225 Ill. A. 340; Bassett v. 
American Surety Co., 210 Ill. A. 477; 
Evans v. Illinois Surety Co., 209 Il. 


A. 465 [rev on other grounds sub 
nom. McCormick v. Hopkins, 287 Ill. 
66, 122 NE. 151])% Scherf v.. Tilinois 


Surety Co., 207 Ill. 
Warner v. Campbell, 
TOMA, OLC. bs (oO. v, 

Oe 9S IEA 502s 

[i] Im Louisiana the liability of a 
compensated surety is strictly con- 
strued. Wells v. Maryland Fidelity, 
CtC pr CO. 146 Lia 569) esis ae88) ISH44s 
(Monroe, C. J., stating: ‘‘None of the 
articles [of the code] distinguish be- 
tween compensated and uncompensat- 


A. 298, 301 [quot 
26 Ill. 282]; Au- 
National Surety 


ed sureties, and we find no author- 
ity vested in the courts for making 
such distinction. Moreover, during 


the 75 years which have elapsed since 
the original adoption of the Code, a 
jurisprudence, interpretative of the 
wrticles mentioned, has been estab- 


[§ 183 


So, the liability of the surety or company cannot be 
extended by implication beyond the terms of the con- 


Analogy to insurance contracts. While such cor- 


lished by this court, and up to a very 
recent period there is not the slight- 
est recognition of any such distinc- 
tion’); Russo v. Maryland Fidelity, 
ete., Co., 8 La. A. (Orleans) 4238. 

[ij] In Texas the rule of construc- 
tion applicable to the contract of a 
gratuitous surety is applied. Hess, 
etc.,-Engineering Co. v. Turney, 110 
Tex. 148, 216 SW 621 {mod (Civ. A.} 
207 SW 171]; Lonergan v. San An- 
tonio Trust Co., 101 Tex. 63, 104 SW 
1061, 106 SW 876, 103 AmSR 8038, 22 
LRANS 364; A)tna Casualty, etc., Co. 
v. Russell, (Civ. A.) 14 SW (2d) 78; 
Massachusetts Bonding, etc., Co. v. 
McKay, (Civ. A.)' 10 SW (2d) 770; 
American Surety Co. v. Hidalgo Coun- 
ty, (Civ. A.) 283 SW 267; Southern 
Surety Co. v. Klein, (Civ. A.) 278 SW 
527; American Surety Co. v. State, 
(Civ. A.) 277 SW 790, 794 [eit Cyc]; 
Hill County v. Bryant, (Civ. A.) 264 
SW 520; General Bonding, etc:, Ins: 
Co. v. Waples’ Lumber Co., (Civ. A.) 
176 SW 651; Campbell-Root Lumber 
Co. vi Smith, (Civ. A.) 148 SW 1195; 
McClary v. Trezevant, (Civ. A.) 112 
SW 954; American Surety Co. v. 
Koen, 49 Tex. Civ. A. 98, 107 SW 9388. 

[k] Statute providing for the re- 
lease of surety companies from lia- 
bility on the terms of individuals does 
not entitle the companies to protec- 
tion of the strictissimi juris doctrine. 
Barton v. Title Guaranty, ete., Co., 
192 Mo. A. 561, 183 SW 694. 

84 U.S.—Hooper-Mankin Fuel Co. 
v. Chesapeake, ete., R. Co., 30 F. (2d) 
500; New Amsterdam Casualty Co. 
Faaentral Nat. By ains:s ‘Com 4b (ap 
oVUo. 

Colo.—Peo. v. Southern Surety Ce., 
UG Colo r4an, 2302 Soe 

Mo.—Moore v. Title Guaranty, ete. 
Co., 151 Mo. A. 256, 131 SW 477 

N. Y.—Merrill v. Equitable Surety 
Co., 181 Mise. 541, 22% NYS 266. 

Okl.—Sipes v. Ardmore Book, ete., 


Co}, 1338 OKI 1805128022 SO tae ease 
Fidelity, etc., Co. v. Gray, 106 Okl. 
222, 283) P. W311, 

[a] Ambiguous bond.—lIt is only 


whena provision of a bond by a sure- 
ty company is ambiguous and subject 
to two different constructions that 
it will be construed against the sure- 
ty company. New Amsterdam Cas: 
ualty Co. v. Central Nat. F. Ins. Co., 
4 F. (2d) 203; Hartford Acc., ete., Co. 
v. State, (Ind. A.) 159 NE 21. 


85. Hau Claire-St. Louis Lumber 
an v. Banks, 136 Mo. A. 44, 117 SW 
) . 

86. U. S.—Hooper-Mankin Fuel Co. 


v. Chesapeake, etc., R. Co., 30 F. (2a) 


500; Pacific County Vv. Tllinois Surety 
Co., 234 Fed. 97; U.S. Fidelity, etc., 
Co. v. French’ Mut. Gen. Soc., ete., 213 


Fed. 620, 129 CCA 156 [rev 203 Fed. 


558]; U. S. v. American Bonding, ete., 
Co., 89 Fed. 925, 32 CCA 420. 

Ala. Caldwell v. U.S. Fidelity, ete., 
Co., 205 Ala. 463, 88 S 574. 

Cal. —Roberts v. Security Trust, 
ete., Bank, 196 Cal. 557, 288 P 673; 
Ward v. Massachusetts Bonding, ete., 
Co.) 57 Cal. “AS 623, 208) P 188. 

Fla.—McCrary Co. v. Dade County, 


80 Fla. 652, 86 S 612. 

Ga.—Horne v. Young, 40 Ga. 198. 

Tll.—Bvans v. Illinois. Surety Co., 
209 Ill. A. 465 [rev-on other grounds 
sub nom. McCormick v. EtOUINDS; 287 
Ll. 66; L225NiBy 15198 

Ind.—Walker yv. State, 176 Ind. 40, 
95 NE 353. 
Iowa.—Fellows vy. Errington, 186 
Iowa 322, 170 NW 545. “ 
Kan. —Neodesha Nat. Bank vy. Rus- 
sell, 109 Kan. 562, 200 P 281. 

Ky. —Graziani v. Com., 123 Ky. 799, 
97 SW 409, 30 KyL 119. 

La.—Russo. v. Maryland Fidelity, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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porations may eall themselves ‘ 


insurers.°? 


ete, Co.,''8 ib ey A. (Orleans) 423. 

Mass. Burdett v. Walsh, 235 Mass. 
153, 126 NE 374. 

Mo. —Kansas City v. Southern Sure- 
ty Co., 208 Mo. A. 148, 219 SW 727; 
Moore v. Title Guaranty, etc., Co., 151 
Mo. A. 256, 131 SW 477; Kirkwood 
v. Byrne, 146 Mo. A. 481, 125 Sw 810; 
Gray v. Davis, 89 Mo. A. 450. 

Mont. —Swanberg v. National Sure- 
ty Co., 283 P 761; McGinley v. Mary- 
land Casualty Co., 277 PB 414. 

N. Y.—Middletown vy. A®atna In- 
demn. Co., 97 App. Div. 344, 90 NYS 
16; Thomson v. American Surety Co., 
56 App. Div, 113, 67 NYS 564° [aff 
170 N. Y. 109, 62 NE 1073]; Dugand v. 
Indemnity Ins. Co., 122 Misc. 639, 203 
NYS 541 [aff 210 App. Div. 853 mem, 
206 NYS 900 mem]. 

Pa.—Bauschard Co. v. New York 
Widelity, etc., Co., 21 Pa. Super. 370. 

Tex.—American Surety Co. v. State, 


(Civ. A.) 277 SW 790, 794 [cit Cyc]? 


Texas Fidelity, etc., Co. 
berg Independent School Dist., (Civ. 
Ae LIONS Wess = U.S. idelity, ‘ete. 
Cony. Jasper, 56) Tex. Civ.A.) 236; £20 
Sw 1145. 

Vt.—Montpelier v. National Surety 
CO; sot Vit. Lid AZZ 484) 33 AIR 489: 

[a] In Oklahoma, under Comp. St. 
(1924) § 5447, construing the obliga- 
tions of a surety for hire liberally, 
such liability cannot be enlarged be- 
yond the scope of the terms of the 
contract. U. S. Fidelity, etc., Co. v. 
Gray, 106 Okl. 222, 233 P 731. 

[b] Public bonds are an exception 
to the rule that the liability of sure- 
ties cannot be extended. Milliron vy. 
Dittman, 180 Cal. 443, 181 FP 779. 

87. U. S.—American Surety Co. v. 
Pauly, .170-U. S.-133, 18 SCt 552, 42 
L. ed. 977; Maryland Casualty Co. v. 
Fowler, 31 F. (2d) 881 [aff 27 F. (2d) 
421]; Baglin v. Title Guaranty, etc., 
Co., 166. Fed. 356 [aff 178 Fed. 682, 
102 CCA'182]; Tebbets v. Mercantile 
Credit Guarantee Co., 73 Fed. 95, 19 
CCA 281; Supreme Council, C. K. A. 
v. New York Fidelity, etc., Co., 63 Fed. 
AS Dt CCA” 96: 

Ark.—Massachusetts Bonding, etc., 
Co. v. Higgins, 117 Ark. 372, 174 SW 
1150. 

Colo.—Curry v. Equitable Surety 
Co., 27 Colo. A. 175, 148 P 914, 918 [cit 
Cy¢]. 

Fla.—National Surety Co. v. Wil- 
liams, 74 Fla. 446, 77 S 212, 220 [cit 
Cyc]. 

Tll.—Gunsul v. American Surety 
Co., 308 Ill. 312, 139 NE 620 [aff 225 
Tll. A. 76]; Lesher v. U. S. Fidelity, 
etec., Co., 939 TIL. 502, 88 NE 208; Peo. 
v. Rose, n(n 8 Be 310, 51 NE 246, 44 
LRA 124; Omaha Nat. Bank v. aS: 
Fidelity, etc., Co., 244 Ill. A. 204; Mc- 
Gowan v. London, etc., Indemn, Co; 
237 Ill. A. 561; Marks v. Knofsky Co., 
2 Scene Aus 2o o. 

Ind.—American Surety Co. v. Pang- 


v. Rosen- 


burn, 182 Ind. 116, 105 NE 769, Ann 
Cas1916E 1126; Hartford Acc., etce., 
Gosia. State, (A. 159e Ny 21” Na- 


tional Surety Co. v. Rochester Bridge 
Co., 83 Ind. A. 195, 146 NE 415; Stand- 
ard Brewery v. Massachusetts Bond- 
ing, etc., Co., 78 Ind. A. 422, 127 NE 
624, 625. iRoalie. ONod fe aah ele Guaranty, 
ete., Co. v. State, 61 Ind. A. 268, 109 
NE 237, 111 NE 19. 


Iowa. ‘van Buren County v. Amer- 


ican Surety Co., 137 Iowa 490, 115 NW 
24, 126 AmSR_ 290. 

Kan.—Road Supply, ete, — Co.nv. 
Kansas Casualty, etc., Co., 121 Kan. 
299, 246 P 503; Hull v. Massachusetts 
Bonding, ete, Co., 86. Kan. 342,,120) 2 
544, 545 [cit Cyc]. 

Ky.—Champion Ice Mfg. etc., Co. 
v. American Bonding, etc., Co., 115 Ky. 
863, 75 SW 197, 25KyL 939, 103 AmSR 
356. 

a—Wells v. Maryland Fidelity, 


‘surety companies,” 
their business is in all essential particulars that of 
The obligation is to be liberally con- 
strued*> in accordance with the rules of law ap- 
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etc:, Co., 146 La. 169, 83 S 448, 449 [cit 
Cyc]. 

Md.—American Fidelity Co. v. State, 
128 Md. 50, 97 A 12; State v. National 
Surety Co., 126 Md. 290, 94 A 916, 917 
ficituGErcie 

Mich.—Sandusky Grain Co. v. Bor- 
den’s Condensed Milk Co., 214 Mich. 
306, 183 NW 218; Crystal Ice Co. v. 
United ee Co., 159 Mich. 102, 123 
NW 619. 

Minn.—American Brick, etc., Co. v. 
Turnell, 143 Minn. 96, 173 NW 175; 
Standard Salf, ete., Co. v. National 
Surety Co., 134 Minn. 121, 158 NW 
802; Hormel v. American Bonding 
Co., 112 Minn. 288, 128 NW 12, 14, 33 
LRANS 513 [cit Cyc]. 

_ Mo.—Missouri, etc., R. Co. v. Amer- 
ican Surety Co., 291 Mo. 92, 236 SW 
657; Mercantile Trust Co. v. Donk, 
178 SW 118; Lackland v. Renshaw, 
256 Mo. 133, 165 SW 314, 315 [quot 
Cyc]; North St. Louis Bldg., etce., 
Assoc. v. Obert, 169 Mo. 507, 69 SW 
1044; Schnitzer v. Couch, (A.) 279 
SW 165; St. Louis Police Relief As- 
soc. v. American Bonding Co., 197 Mo. 
A. °430, 196 SW 1148; Krey Packing 
Co. v. U. S. Fidelity, ete., Co., 189 Mo. 
A. 591, 175 SW 322: State v. Ogden, 
187 Mo. A. 39, 172 SW 1172: Rule v. 
Anderson, 160 Mo. A. 347, 142 SW 358; 
Kansas City v. Davidson, 154 Mo. A. 
269, 133 SW 365; Boppart v. Illinois 
SR ae Co., 140 Mo. A. 675, 126 SW 

Mont.—State v. American Surety 
Co., 78 Mont. 504, 255 P 1063. 

N. Y.—Peo. v. Metropolitan Sure- 
ty Co., 205 N. Y. 135, 98 NE 412, Ann 
Cas1913D 1180; Peo. v. Metropolitan 
Surety Co., 151 App. Div. 914. mem, 
135 NYS 1133 mem; Whitestown v. 
Title Guaranty, etc., Co., 72 Mise. 498, 
131 NYS 390 [aff 148 App. Div. 900, 
132 NYS 1149 (aff 209 N. Y. 512 mem, 
102 NE 1115 mem)]. 

N. C.—Tarboro Bank v. Maryland 
Fidelity, .ete,, Co., 128 N. C. 366, 388 
SHE 908, 83 AmSR 682. 

N. D.—Long’ v. American Surety 
Coteac Nas £92, 137 NW 41, 45 [cit 
Cyel. 

Oh.—Royal Indemn. 
Ohio Granite, ete., Co., 
3738, 126 NE 405. 

Okl.—Massachusetts Bonding, etc., 
Co. v. Lewis, 80 Okl. 187, 195 P 494, 
496 [quot Cyc]. 


Coz ve, North 
100 Oh. St. 


Philadelphia State Bank 
v. National Surety Co., 288 Pa. 300, 
135 A 748; Brown v. Title Guaranty, 
etc., Co., 232 Pa. 337, 81 A 410, 411, 38 
LRANS 698 [quot Cyc]; Philadel- 
phia v. Maryland Fidelity, etc., Co., 
231 Pa. 208, 80 A 62, 68 [quot Young 
v. American Bonding Co., 228 Pa. 373, 
77 A 623]; Young v. American Bond- 
ing ‘Cos, 2284 Pay 373, -77, A 6235, 626 
[quot Cyc]. 4 
Ss. C.—State Agricultural, etc., Soc. 
v. Taylor, 104 S. C. 167, 88 SH 372. 
Tenn.—Doherty v. Empire State 
Surety. Co. ie Tenn Civ, Avr224, 
Tex.—American Surety Co. v. San 
Antonio Wn) & Tv Co.} e(Civi A.) 98, Siw: 
387. But see General Bonding, etc., 
Ins. Co. v. Waples Lumber Co., (Civ. 
A.) 176 SW 651 (surety bonds on 
building contracts are to be construed 
as the obligation of a surety and not 
as an insurance contract). 
Vt.—Montpelier v. National Surety 
Co., 97 Vt. 111, 122 A 484, 33 ALR 489. 
Va.—National. Surety Co. v. Com., 
125 Va. 223, 99 SE 657 [certiorari den 
250 U. S. 665 mem, 40 SCt 13 mem, 63 
L. ed. 1197 mem]. 
Wash.—Pacific Bridge Co. v. U. S. 
Fidelity, etc., Co., 33 Wash. 47, 73 P 
772; Cowles v. U. S. Fidelity, etc., Co., 
So Wash. £20,072 P1082, 93) Ams 
838; Remington v. Mat vind. Fidel- 
ity, etc., Co., 27 Wash. 429, 67 P 989. 
W. Va.—Ohio County v. Clemens, 


American Bonding Co. v. Morrow, 
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plicable to insurance policies, as statutes in some 
jurisdictions provide.’® The contract should be most 
strongly construed in favor of insured®® and against 


30) Wie Via to OOmISIHY = OS0s 
ALR 373 [cit Cyc]. 

Wis.—Maryland Casualty Co. v. 
Eagle River Union Free High School 
Dist., 188 Wis. 520, 205 NW 926; 
Building Contractors’ Ltd. Mut. Lia- 
bility Ins. Co. v. Southern Surety Co., 
184 Wis. 83, 200 NW 770; Platteville 
Joint School Dist. No. 4 v. Bailey- 
Marsh Co., 180 Wis. 202, 194 NW 171. 

Surety company as insurance com- 
pany see infra § 535. 

88. U. S. Fidelity, ete., Co. v. U. 
S:, 191 Ue S246, -24-SCt 142) 48... ed: 
242; Hooper-Mankin Fuel Co. v. Ches- 
apeake;) etc.; RR. .Co.° 30 -BY (2d) 500% 
U. S. v. Pawling, 297 Fed. 65; Pacific 
County v. Illinois Surety Co., 234 Fed. 
97; Puget Sound Bridge, etc., Co. v. 
Jahn, 148 Wash. 37, 53, 268 P 169. 

“The rule of liberal construction, 
however, of a surety’s contract sim- 
ply means that the contract shall be 
construed as contracts generally are 
construed when entered into between 
parties standing on an equal footing 
and competent to contract; that is to 
Say, according to its evident intent 
and purpose, without favoritism to ei- 
ther of the parties.” Puget Sound 
Bridge, etc., Co. v. Jahn, supra. 

89. See statutory provisions 
cases infra this note. 

[a] In Oklahoma (1) although lib- 
eral construction is required by stat- 
utory provisions, the meaning of the 
language of the contract must be as- 
certained by the same rules as when 
in another agreement. Fuqua v. Tul- 
sa Masonic Bldg. Assoc., 129 Okl. 106, 
263 P 660; U. S. Fidelity, etc., Co. v. 
Gray, 106 Okl. 222, 233 P 731, 732. (2) 
Where the contract is unambiguous, 
the statute does not affect the rights 
of a surety. U.S. Fidelity, etc., Co. 
v. Gray, supra [quot Columbia Bank, 
ere; (Cow iw: Ul... Sia abidelity,., ete, Com 
33) Ok boo; 4026 0b 550 |p 

90. 'U. S.—American Surety Co. v. 
Pawlyjc L710 sUsi SHel33.pulee SCtp Docsmae 
L. ed. 977; Maryland Casualty Co. v. 
Fowler, 31 F. (2d) 881 [aff 27 F. (2d) 
421]; Guarantee Co. of North America 
v. Mechanics’ Sav. Bank, etc., Co., 80 
Fed. 766, 26 CCA 146 [rev on other 
grounds 173 U.S. 582, 19.SCt 551, 43 
L. ed. 818]; Tebbets v. Mercantile 
Credit Guarantee Co., 73 Fed. 95, 19 
CCA 281; American Credit Indemn. 
Co. v. Wood, 73 Fed. 81, 19 CCA 264; 
Supreme Council C. K. A. v. New York 
Fidelity, etc., Co., 63 Fed. 48, 11 CCA 
96 


Ark.—Federal Union Surety Co. v. 
McGuire, 111 Ark. 373, 168 SW ane 


6815 


and 


Ark. 49, 96 SW 6138, 17 AmSR 72. 

Colo.—Empire State Surety Co. v. 
Lindenmeier, 54 Colo. 497, 131 P 437, 
AnnCas1914C 1189; Curry v. Equita- 
ble Surety..Co., 27 Colo. A. 175, 148 PB 
914, 918 [cit Cyc]. 

Fla.—National Surety Co. v. Wil- 
liams, 74 Fla. 446, 77 S 212, 220 [eit 


Cyl? 
Knofsky Co., 233 Ill. 
Ax 293. 


Ill.—Marks v. 

Ind.—Harttord: Acc); “ete; *Cor ve 
State, 159 NE 21; U.S. Fidelity, etc., 
Co. v. Poetker, 180 Ind. 255, 102 NIV 
892, LURATII(B 984 “writs ofserror 


ism, 23>) UidS. 683, 30m Come Onm SiO ules 
ed. 423]; Detroit Fidelity, etc., Co. v. 
Rickey (A.) 165 NE 64; National 


Surety Co. v. Rochester Bridge Co., 83 
Ind. A. 195, 146 NE 415; Wainwright 
Trust Co. v. U. S. Fidelity, etc., Co., 63 
Ind. A. 309, 114 NE 470; Title Guar- 
anty, etc., Co. v. State, 61 Ind. A. 268, 
109 NE 237, 111 NE 19; Beech Grove 
Impr. Co. v. Title Guaranty, etc., Co., 
50 Ind. A. 377, 98 NE 373. 

Iowa.—Lamson vy. Maryland Casual- 
ty Co., 196 Iowa 1185, 194 NW 70; 
Fellows v. Errington, 186 Iowa 322, 
170 NW 545. 


Kan.—State v. Blanchard Constr. 
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the compensated surety.°+ 


[§ 134] 2. Debts or Claims Included. The rules 
apply in determining to what 
debts or liabilities the obligation of the surety ex- 
tends;°* so where the contract is to secure the pay- 
ment of notes of a particular description, the surety 
is not lable for the payment of other notes.°4 A 


hereinbefore stated®? 


surety may become responsible for 


Co, (91 Kan) 74, 136 P 905, AnnCas 
1915C 192; Chicago Lumber Co. v. 
Douglas, 89 Kan. 308, 131 P 563, 44 
LRANS 843. 

Ky.—Inland Nav. Co. v. American 

Surety Co., 190 Ky. 504, 227 SW 809, 

, 810 [eit Cyc]; Champion Ice Mfg., 
etce., Co. v. American Bonding, etc., 
Cop 115 Wey. 863.75) SW 197, 25) yas 
239, 103 AmSR 356. 

Minn.—Goodhue First Nat. Bank v. 
Iowa Bonding, etc., Co., 149 Minn. 279, 
183 NW 832; Hormel v. American 
Bonding Co., 112 Minn. 288, 128 NW 
12, 383 LRANS 513; Brandrup v. Em- 
pire State Surety Co., 111 Minn. 376, 
127 NW 424. 

Mo.—Union State Bank vy. American 


Surety Co., 23 SW (2d) 1038; Mary- 
land Fidelity, CUC. AC Ones John Gill, 
etc., Co., 270 SW 700; Lackland v 


Renshaw, 256 Mo. 133, 165 SW 314, 315 
[quot Cyc]; Dorr v. Bankers’ Surety 
Co., (A.) 218 SW 398; Farmers’ Bank 
v. Ogden, 192 Mo. A. 243, 182 SW 501, 
188 SW 201;. Chicago Crayon Co. v. 
McNamara, 136 Mo. A. 460, 118 SW 
118. But see Southern Real Bst., etc., 
Co. v. Bankers’ Surety Co,, 184 SW 
1030 (holding that the contract is to 
be construed most strongly in favor 
of the surety). 

Nev.—Gill v. Paysee, 48 Nev. 12, 226 
P 302. 

Noid Maryland ‘Casualty. Co.” v. 
Hanlon, 87 N. J. Eq. 167, 100 A 352. 

N. Y.—Sachs v. ‘American Surety 
Co., 73 App. Div. 60, 76 NYS 335 [aff 
TIMING pL mem, 69 NE 1130 memj; 
Whitestown v. Title Guaranty, etc., 
Co:,) 72 Mise, 498, 131 NYS 390 [aft 
148 App. Div. 900 mem, 132 NYS 1149 
mem (aff 209 N. Y. 513 mem, 102 NE 
1115 mem)]; Peabody v. Richard 
Realty Co., 69 Misc. 582, 586, 125 NYS 
349 [aff 145 App. Div. 903 mem, 129 
NYS 1139 mem]. 

N. C.—Crane Co. v. Longest, etc., 
Corn Lit N. (C.346,,'99' SE e 

Oh.—Royal Indemn. Co. 
Ohio Granite, etc., Co., 

373, 126 NE 405. ' 

Okl1.—U. S. Fidelity, ete., Co. v. Gil- 
lam, 93 Oki. 1038, '219 P 660; South- 
western Surety ins. Co. v. Davis, 53 
Okie 332" 156) Pr213. 

Or.—Columbia County v. Consoli- 
dated Contract Co., 83 Or. 251, 163 P 
438, 444 [cit Cyc]; Fenton v. New York 
Fidelity, etc., Co., 36 Or. 283, 56 P 1096, 
76 AmSR 792, 48 LRA 770. 

Pa.—South Philadelphia State Bank 
v. National Surety Co., 288 Pa. 300, 
185 A 748; Brown y. Title Guaranty, 
ete., Co., 2382 Pa. 337, 81 A 410, 38 LRA 
NS 698; Young v. American Bonding 
Col, 228 Pa. 373, 77 A 623; Philadel- 
phia v. Maryland Fidelity, ete., Co., 46 
Pa. Super. 313. 

Tenn.—Cambria Coal Co. v. Nation- 
al Surety Co., 141 Tenn. 270, 209 SW 
641; Doherty v. Empire State Surety 
Co; l Benn: Civ.cAy 221,227 Leit Cyc}. 

Tex.—Western Indemn. 
ray, (Civ A): §208° Siw [aff 
(Commn,. A.) 237 SW 1109]; Ameri- 
ean Surety Co. v. San Antonio L. & 
Ts Co.) (Civ. A.) 98 SW 387. 

Utah.—Walker Realty Co. v. Amer- 
ican Surety Co., 60 Utah 435, 211 P 
998. 

Vt.—Montpelier v. National Surety 
Co., 97 Vt. 111, 122 A 484, 33 ALR 489. 

Wash.—Duke v. National Surety 
Co., 180 Wash. 210, 227 P 2, 131 Wash. 
700, 230 P 102 Reming ton v. Mary- 
land Fidelity, ete., Coy 27 Wash. 429, 
67 PB 989. 

W. Va.—Ohio County v. Clemens, 85 
W. Va. 11, 100 SE 680, 681, 7 ALR 373 


Northern 
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as for valid claims if such was the intention.9® If 


disputed as well 


[cit Cyc]. 

fa] Reason for rule.—The surety 
may prescribe the terms of the con- 
tract. Fuqua v. Tulsa Masonic Bldg. 
Assoc., 129 Okl, 106, 263 P 660. 

{b] Limitation of rule.—The rule 
applies only where the terms of the 
bond are ambiguous. Wainwright 
Trust Co. v. U. S. Fidelity, etc.,’ Co., 
63 Ind. A. 309, 114 NE 470; Beech 
Grove Impr. Co. v. Title Guaranty, 
ete., Co., 50.Ind. A. 377, 98 NE 3738. 

[ec] Doubtful provisions are con- 
strued in favor of insured. Walker 
Realty Co. v. American Surety Co., 60 
Utah 435, 211 P 998. 

{d] Construction against forfei- 
ture.—A. bond of a surety company in 
form and essence resembling an in- 
surance contract, and differing ma- 
terially from the ordinary forms, will 
be construed most strongly against a 
forfeiture of the indemnity for whieh 
it was given. Tarboro Bank v. Mary- 
land Fidelity, etc., Co., 128 N. C. 366, 
38 SE 908, 883 AmSR 682. 

91. U. S.—National Surety Co. v. 
McCormick, 268 Fed. 185; Topeka v. 
Federal Union Surety Co., 213 Fed. 
958, 1830 CCA 364; Supreme County C. 
K. A. v. New York Fidelity, etc., Co., 
63 Fed. 48, 11 CCA 96. 

Ark.—Southern Surety Co. v. Per- 
due, 134 Ark. 458, 203 SW 576; Equi- 
table Surety Co. v. Hazen Bank, 121 
Ark. 630, 181 SW 1200. 

Tl.—Lesher v. U. S. Fidelity, etc., 
Co.. 239 Ill. 502, 88 NE 208; Omaha 
Nat. Bank v. U. S. Fidelity, etc., Co., 
244 Tll. A. 204; McGowan v. London, 
ete; Wind emmy Coseezon kl Mn > Ode 
Marks v. Knofsky Co., 23 Ill. A. 293. 

Ind.—Everly v. Equitable Surety 
Co., 190: Ind, 274,130 NE 227; S. 
Fidelity, etc., Co. v. Poetker, “180 Ind. 
255, 102 NE 372, LRA1917B 984 [writ 
ofverror dism 235.00) “Si16ss, Ss Set 
201, 59 L. ed. 423]. 

lowa.—Streator Clay Mfg. Co. v. 
Henning-Vineyard Co., 176 Iowa 297, 
155 NW 1001. 

La.—Wells v. Maryland rps eke 
etc, Co:,, 146 Ta. 169, 83 °S: 4 

Minn.—Hormel v. ie omen Bond- 
ing Co., 112 Minn. 288, 128 NW 12, 33 
LRANS WIRY 

Mo.—Missouri, ete., R. Co. v. Ameri- 
can Surety Co., 291 Mo. 92, 236 SW 
657; Butler County School Dist. 
37 v.. ANtna Acc., ete:,Co., (A.). 234 
SW 1017. 

Mont.—State v. American Surety 
Co., 78 Mont. 504, 255 P 1063. 

N. Y.—Peschmanns v. National 
Surety Co., 93 Mise. 321, 158 NYS 38 
(aff 172 App. Div. 955 mem, 158 NYS 
1127 mem]; Whitestown vy. Title 
Guaranty, etc., Co., 72 Mise. 498, 131 
NYS 390 [aff 148 App. Div. 900 mem, 
132 NYS 1149 mem (aff 209 N. Y. 512 


No. 


mem, 102 NE 1115 mem)]j. 
N. C.—Tarboro Bank vy. Fidelity, 
ete., Co., 128 N. C. 366, 38 SE 908, 83 


AmSR 682. 

Oh.—American Guaranty Co. v. Cliff 
Wood Coal, ete. Co., 115 Oh. St..524, 
155 NE 127. 

Okl.—Fuqua v. Tulsa Masonic Bldg. 
Assoc., 129 Okl. 106, 263 P 660; Chown- 
ing v. Tuskahoma First State Bank, 
102 OKI, 4-225) P7015, 

Pa.—Philadelphia v. Maryland Fi- 
delity, etc., Co., 46 Pa. Super. 313. 

Tenn.—Cambria Coal Co. v. Nation- 
ve Surety Co., 141 Tenn: 270,-209 SW 


Tex,—American Surety Co. v. San 
Antonio L. & T. Co., (Civ. A.) 98 SW. 
Bais 

Utah.—Murray City v. Banks, 62 


a surety becomes responsible for a Judgment to be 
obtained, he can show that the judgment for which 
he is sought to be held is not the one for which he be- 
came liable,®° or that the judgment obtained is 
yoid.®? If payment by the principal was to be made 
out of certain funds, the surety is not in default if 
such funds were not received by the principal,°® 


Utah 296,219 P 246. 

V.t.m—Montpelier v. National Surety 
Co,, 97, Vt. 111, 122: A 484,33 ALR 489: 

Wash.—Wenatchee Orchard Syndi- 
cate v. Maryland Fidelity, etce., Co., 143 
Wash. 632, 255 P 943; Duke v. Nation- 
al Surety Co., 130 Wash. 210, 227 P 2, 
131 Wash. 700, 230 P 102. 

[a] Rule applies to an application 
for a bond. Southern Surety Co. v. 
Perdue, 134 Ark. 458, 203 SW 576. 

92. See supra §§ 131-133. 

93. U. S.—Porto Rico v. Title 
Guaranty, etc., Co., 227 U.S. 382, 33 
SCt 362, 57 L. ed. 561 [Laff 180 Fed. 641, 
103 CCA 607]; Tidewater Coal Exch. 
v. New Amsterdam Casualty Co., 31 
F. (2d) 446; Southern Pac. Co. v. 
Globe Indemn. Co., 21 F. (2d) 288. 

Ala.—Alabama Fuel, etc., Co. v. Ala- 
bama Fidelity, ete., Co., 197 Ala. 669, 
73S 374. 

Del.—Corletto v. Morgan, 27 Del. 
530 Ogee lose 

Md. ? Aviison v. Old Town Bank, 11 
A 759; Street v. Old Town Bank, 67 
Md. 421, 10 A 319. 

Mich.—Sauer v. Detroit Fidelity, 

etc., Co., 237 Mich. 697, 213 NW 98, 51 
ALR 1485; Cullen v. Bammel, 194 
Mich. 321, 160 NW 478; Grasser, etc., 
Brewing Co. v. Rogers, 112 Mich, 112, 
70 NW 445, 67 AmSR 389. 
, Minn.—Radichel v. Federal Surety 
Co., 170 Minn. 92, 212 NW 171; Leon- 
ard Co-op. Creamery Assoc. v. Leon- 
ard First State Bank, 168 Minn. 28, 
209 NW 6381; Brandrup y. Empire 
State Surety Co., 111 Minn. 376, 127 
NW 424. 

Mont.—Gary Hay, etc., Co. v. Carl- 
son, 79 Mont. 111, 255 P 722 

Nebr.—Grimison v. Russell, 20 
Nebr. 337, 30 NW 249. 

N. Y.—Dunham vy. McCann, 110 App. 
Div. 157, 97. NYS 212; Scott v. Dun- 
combe, 49 Barb. 73; Luce v. Alexan- 
der, 49 N. Y. Super. 202, 4 N. Y. Civ. 
Proc. 428 [aff 100 N. Y. 613]. 

Pa.—Nazareth Fdy., ete, Co 
Marshal] Mach., etc., Co., 258 Pa. 55S, 
102 A 268; Phenix Mill Co. Vv. Kresge, 
254. Pa: 36, 98 A 772. 

Ss. C—Thomas Drug Store y. Na- 


Penet Surety Co., 104 S. C. 190, 88 SE 
442. 
Tex. — Mechanics’-American Nat. 


Bank v. New England Equitable Ins. 
Co., (Commn. A.) 234 SW 1087 [rev 
(Civ. A;) 213) SW Prone Arnett v. 
Simpson, (Civ. A.) 235 SW 982; Turn- 
er v. National Cotton Oil Co., 50 Tex. 
Civ. A. 468, 109 SW 1112. 

Utah.—Victor Sewing Mach. Co. v. 
Crockwell, 2 Utah 557. 

Va.—Kirschbaum vy. Blair, 98 Va. 
35, 34 SE 895. 

Wis.—Zinns Mfg. Co. v. Mendelson, 
89 Wis. 138, 61 NW 302; American 
Button-Hole, etce., Mach. Co. v. Gurnee, 
44 Wis. 49. 

N. S.—Black v. Stephen, 37 CanLJ 
NS 206. 

{a] Future indebtedness.—Usually 
an undertaking as to future indebted- 
ness does not cover indebtedness al- 
ready existing. Hirsch v. Meldrim, 
124 Ga. 717, 52 SE 813: 

94. Adriance v Kelley, 171 App. 
Div. 213, 156 NYS 10183. 

95. St. Paul Title, ee, ees v. Sa- 
bin, 112 Wis. 105, 87 NW°1 

96. Caponigri v. Cote "34 Misc. 
649, 70 NYS 587. 

97. McCloskey v. Wingfield, 29 La. 
Ann, 141. 

98. Folz v. Amweg, 191 Pa. 157, 43 
A 204; Utah State Bldg., ete., Assoc. 
v. Perkins, 53 Utah 44,- 173' P 950; 
In re Graham, [1895] 1 Ch. 66; Brown 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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unless the undertaking included the collection also 
of such funds.®® If money was to be paid on a cer- 
tain day, payment the following day will not suf- 
If the contract of the surety was to reimburse 
the obligee for money which the latter might be 
called upon to pay by reason of acts of the prin- 
cipal, the surety is liable upon payment by the ob- 
ligee, although without compulsion, if there was le- 


fice. 


gal eee on his part.? 
[§ 135] 3 


v. Fletcher, 35 L. T. Rep. N. S. 165. 

[a] Ilustrations.—(1) A _ surety 
who undertakes payment out of the 
estate of the principal after his death 
is‘not liable if there is no estate, the 
word “estate”? in such case not apply- 
ing to a life estate in land owned by 
the principal which the surety takes 
in remainder after the death of’the 
principal. Brown v. Fletcher, 35 L. 
T. Rep. N. S. 165. (2) If the principal 
has agreed to account for money. ‘‘re- 
ceived on account of the rents and 
profits of the real estate,’ his surety 
is liable for the proceeds of an_insur- 
ance policy taken by the receiver in 
his own name, the premiums having 
been ‘paid out of the rents and profits, 
and for income from an investment 
of the proceeds of a sale of real es- 
tate, and for money paid him to be 
applied on repairs. In re Graham, 
[1895] 1 Ch. 66. 

99. Thompson y. Coppage, 2 Bush 
(Ky.) 318. 

; 1. London, etc., R. Co. v. Goodwin, 
3 Exch. 736, 154 Reprint 1042. 

2. Rudd v. Hanna, 4 T. B. Mon. 
(Ky.) 528; U. S. Fidelity, ete., Co. v. 
Probst, 97 SW 405, 30 KyL 63; Casey 
v. Gunn, 29 Mo. A. 14; State v. Corn- 
wall, 102 Or. 220, 201 P 1072. 


8. See cases infra this note. 
[a] Conditions construed as cover- 
ing: (1) Advancements. Matter of 


Peo., 222 App..Div. 304, 226 NYS 175 
[rev on other grounds 250 N. Y. 410, 
165 NE 829]. (2) Check. Utah State 
Bldg., etc., Assoc. v. Perkins, 53 Utah 
STAY TS P9502 (3) Demurrage. 
Hooper-Mankin Fuel Co. v. Chesa- 
peake, etc., R. Co., 30 F. (2d) 500. (4) 
Deposits. Farmers’, ete, Bank v. 
Harrison, (Mo.) 12 SW (2d) 755. (5) 
Forgings not returned. Matter of 
Peo., supra. (6) Goods shipped to a 
partnership prior to its dissolution but 
converted thereafter. Wisconsin Mir- 
ror Plate Co. v. Maryland Fidelity, 
etc., Co., 190 Wis. 105, 208 NW 933, 45 
ALR 1424. (7) Jewelry. Wickersham 
@0.v.i Nichols,,.22)'Cal. Aj'731, 13864P 


511. (8) Loss of profits.- Matter of 
Peo., supra. (9) Money advanced to 
agent or employee. International 


Phonographic Language Schools yv. 
Dow, 163 Ill. A. 265; Detroit Auto- 
matic Scale Co. v. Clinton, (Mo. A.) 
216 SW 814; Chamberlain v. Hodgetts; 
(Tex. Civ. A.) 99 SW 161. (10) Money 
in hands of agent or employee. Good- 
hue Farmers’ Warehouse Co. v. Davis, 
81 Minn. 210, 83 NW 531. (11) Money 
in hands of corporation officer (Cath- 
olic Univ. v. Morse, 32 App. (D. C.) 
195), Gl 2) including the officer’s sal- 
ary (Utah State Bldg., etc., Assoc. v. 
Perkins,. 53 Utah 474, 173 P 950; 
Steele v. Hoe, 14 Q. B. 431, 68 BCL 
431, 117 Reprint 168). (13) Payment 
by note. Hardesty v. Cox, 53 Kan. 
618, 36 P 985; American Buttonhole, 
ete., Mach. Co. v. Gurnee, 44 Wis. 49, 
(14) Setting drawings, models, and 
advancements. American Constr. Co. 
ue Lassig, (Tex. Civ. A.) 20 SW (2d) 
WOK. 

{b] Conditions construed as_ not 
covering: (1) Goods on hand. Weir 
Plow Co. v. Walmsley, 110 Ind. 242, 
11 NE 232; Wussow v. Hase, 108 Wis. 
382, 84 NW 433. (2) Money advanced 
to agent by obligee. Burlington Ins. 
‘Co. v. Johnson, 120 Ill. 622, 12 NE 205 
[aff 24 Ill. A. 565]. (3) Money ad- 
vanced to salesman to equal estimat- 
‘ed compensation to be _earned. 
‘<Sharles Brown Grocery Co. v. Wasson, 


. Property or Funds 
question of what property or funds are intended to 
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considered. 


Gireteds, The 


113 Ky.. 414, 68 SW 404, 24 KyL 307. 
(4) Money collected by agent for sale 
of wire for use with articles sold in 
the course of the employment. May 
v. Chicago Crayon Co., (Tex. Civ. A.) 
147 SW 733. (5) Payment by note. 
Barr v. Ward, 36 Nebr. 905, 55 NW 
282. (6) Purchase of exchange. Gil- 
MOLE, VEtew We. COs ave Ud So, eidelity. 
éte.,1 Co, 308 Fed. Ot ls OCA Wait. 
(7) Supplies furnished principal by 
obligee. Willapa Constr. Co. v. Sha- 
hour, 105 Wash. 341, 177 P 785. 

[ec] Funds collected.—(1) Where 
by terms of the bond the liability of 
the sureties is for payment by the 
principal of all funds collected in set- 
tling a partnership, the fact that by 
order of the court the settlement was 
assumed by a receiver limits the lia- 
bility of the sureties to the funds col- 
lected by the principal. Delo  v. 
Banks, 101 Pa. 458. (2) A surety is 
liable for money with which the prin- 
cipal has charged himself and credit- 
ed others in his dealings with them. 
People’s Bldg., etc., Assoc. v. Wroth, 
43 N. J. L. 70; Pattison v. Belford Un- 
ion, 1 H. & N. 523, 156 Reprint 1309. 

4 See supra §§ 131-133. 

5. See cases infra this note. 

[a] Acts or defaults held not to 
breach conditions.—(1) Dishonesty. 
Livingston y. Fidelity, etc., Co., 76 Oh. 
Sty 2525, ous NEO, aa) aanth iol 
performance of duties. National 
Surety Co. v. Wilson, 63 Colo. 460, 
168 P 751; Rice v. Murray, 148 Wis. 
332, 1834 NW 824; Jephson v. How- 
kins, 2 M. & G. 366, 40 ECL 644, 1338 
Reprint 787. (3) Against fraud or 
dishonesty. American Surety Co. v. 
Gracey, (Tex. Civ. A.) 252 SW 263. 
(4) Against fraudulent acts amount- 
ing to embezzlement or larceny. 
Guarantee Co. of North America v. 
Mechanics’ Sav. Bank, etc., Co., 100 
Fed. 559, 40 CCA 542 [rev on other 
grounds 183 U. S. 402, 46 L. ed. 753], 
(5) Against larceny. Farmers’ lL. & 
T. Co. v. Southern Surety Co., 285 Mo. 
621, 226 SW 926; Postmaster-Gen. v. 
MeColl, 31°U. ‘Cie Pi (Ont.) +3642 (6) 
Against loss from acts of principal. 
Hammond Bank v. Garner, (Mo. A.) 
235 SW 822; National Surety Co. v. 
Tomball First State Bank, (Tex, Civ. 
A.) 244 SW 217. (7) Against loss 
from embezzlement or larceny. Mil- 
waukee Theater Co. v. Fidelity, etc., 
Co., 92 Wis. 412, 66 NW 360. (8) 
Against loss resulting from fraud or 
dishonesty. U.S. Fidelity, etc., Co. v. 
Merkley, 65 SW 614, 23 KyL 1570. (9) 
Perfotmance of contract by agent. 
Thompson v. Fruit Growers’ Co.,' 50 
SW 1094, 21 KyL 119; Thomason v. 
W. T. Raleigh Co. (Okl.) 222 P 1017. 
(10) Against wrongful abstraction of 
funds. Birrell, Inc., v. New York Fi- 
delity, etc., Co., 193 Iowa 860, 188 NW 
26 


[b] Acts or defaults held to breach 
conditions to secure: (1) Accounting 
for damages. Mumford v. Hartford 
Aec., ete., Co., 64 Utah 24, 228 P 206. 
(2) Accounting for funds. Howe Sew- 
ing Mach. Co. vy. Layman, 88 Ill. 39; 
Citizens’ Sav., etc., Assoc. v. Weaver, 
127 Ill. A. 252; Danvers Farmers’ Hle- 
vator Co. v. Johnson, 93 Minn. 323, 101 
NW 492. (3) Act of bank president in 
securing a credit card of loan to a 
customer by another bank. Farmers’ 
Bank v. Ogden, 192 Mo. A. 2438, 182 
SW 501, 188 SW 201. (4) Against 
dishonesty or fraud amounting to lar- 
ceny or embezzlement. City Trust, 


[§ 136] 4. Duties of Office or Employment. 
lability of a surety upon a contract conditioned on 
the performance by the principal of the duties of his 

: office or employment depends upon the construction 
of the terms of the contract® in accordance with the 
rules hereinbefore considered.°® 
conditioned that the principal account for assets 
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be covered by the suretyship. contract must depend 
upon the terms of the contract? as construed accord- 
ing to the general rules of construction previously 


The 


Where the bond is 


etc., Co. v. Lee, 204 Ill. 69, 68 NE 485 
[aff 107 Ill. A. 263]. (5) Against em- 
bezzlement. Willow Lakes Bank v. 
Syverson, 43 S. D. 295, 178 NW 989. 
(6) Faithful collection of debts. 
Hawkins v. Berkley, 1 Wash. (1 Va.) 
204. (7) Faithful performance of du- 
ties. Frink v. Southern Express Co., 
82 Ga. 33, 8 SE 862, 3 LRA 482; U.S. 
Fidelity, ’ete., Co. v. Poetker, 180 Ind. 
255, 102 NE 372, LRA1917B 984 {writ 
of error dism 235 U. S.' 683, 35 SCt 201, 
59 L. ed. 423]; Jackson Exch. Bank v. 
Russell, 181 Mo. A. 698, 164 SW 694; 
Farmers’ El. Co. v. Swanson, 33 S. D. 
3877, 146 NW 586; Melville v. Doidge, 
6 C. B. 450, 60. ECL 450, 136 Reprint 
1324. (8) Against false warehouse 
receipts. Kendrick-Roan Grain, etc., 
Co. v. Weaver, 128 Tenn. 609, 163 SW 
See (C9) Against larceny. Farmers’ 
L, & T. Co. v. Southern Surety Co., 285 
Mo. 621, 226 SW 926. (10) Against 
loss or damage from any act or neg- 
ligence of principal, Union Stock 
Yards Co. v. Westcott, 47 Nebr. 300, 
66 NW 419. (11).Against loss from 
embezzlement, abstraction, or willful 
misapplication of money or security. 
National Surety Co. v. Tomball First 
State Bank, (Tex. Civ. A.) 244 SW 217. 
(12) Against loss resulting from vio- 
lation of laws. National Surety Co. v. 
Wilson, 63 Colo. 460, 168 P 751. (13) 
Against misapplication. American 
Surety Co. v. Johnston, (Tex. Civ. A.) 
194 SW 958. (14) Against willful 
misapplication. Roseville Trust Co. 
v. American Surety Co., 91 N. J. L. 
588, 103 A 182. (15) Against willful 
misapplication or abstraction. Na- 
tional Surety Co. v. Atascosa Ice, etc., 
Co., (Tex. Civ. ‘A.) 222°>SW 597) (16) 
Against wrongful abstraction or mis- 
application. Jeanerette Bank y. Dru- 
ilhet, 149) La: 505, °89 S674. 99h) 
Against acts amounting to larceny or 
embezzlement. N. K. Fairbank Co. v. 
American Bonding, etc., Co., 97 Mo. A. 
205, 70 SW 1096. 

[c] Where obligee has adopted un- 
authorized act of the principal who is 
his agent, the sureties for the per- 
formance of the duties of the agent 
are estopped from denying the princi- 
pal’s authority. Indianapolis v. 
Skeen, 17 Ind. 628. 

[d] Where surety secures against 
lessee’s “misappropriation of property 
or funds, the surety is liable for the 
aets of the lessee as an individual or 
as manager of a corporation when the 
principal contract so provides. Mary- 
rand Casualty Co. v. Jones, 35 F. (2d) 
Hieals r 

[e] Where by-laws of bank pro- 
vide that the president has the duty 
of directing the bank affairs, and he 
procures loans to himself and brother 
when both are insolvent, the sureties 
are liable therefor. American Surety 
Co. v. State, 75 Ind. A. 260, 127 NE 844. 

{f] “Where surety secures account- 
ing by an agent of the proceeds of 
sales made as such agent, the surety’s 
liability is not limited to the agent’s 
default in accounting for, and paying 
over, money received by him, Wilson 
Vv. Hdwards, 67 Ny: Yu 590. 

[g] Period of service.—In a bond 
securing the faithful performance of 
duties of an office “as aforesaid, dur- 
ing his continuance in office,” the 
words “‘as aforesaid” refer to the office 
and do not relate to the period of 
service. Ulster County Sav. Inst. v. 
Young, 161 N. Y. 23, 5 NE 483. 

6. See supra §§ ‘31=139. 
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coming into his hands, the principal can only per- 
form the condition by payment into court or ac- 
Where the particular 
employment or office is not expressly stated but is 
clearly indicated by the terms of the contract, the 
surety’s obligation is confined to such employment © 
unless the surety consents that it be ex- 
tended to cover another employment,® in which case 
the employment to which it is extended lhmits the 
The surety is not liable for the 
acts of the principal in discharge of duties to one 
Recovery on the bond of 
one officer does not prevent recovery on the bond 
of another for the same default.+? 
a superior to the principal as to matters not within 
the scope of the latter’s duties does not affect the 
Where the principal carried on 
his office through employees, and a loss occurs as 
to the office, in the absence of proof that it was by 
the employees the surety of the principal is hable.*# 
Sureties who have undertaken to be responsible for 


cording to the court’s order.* 


or office,* 


surety’s obligation.?° 


other than the obligee.'? 


surety’s lability.1% 


7. State v. Chicago Bonding, etc., 
Co;., 279 Mo. 535, 215 SW 20; State v. 
Williams, 77 Mo. 463. 

8. Jewel Tea Co. v. Shepard, 172 
Iowa 480, 154 NW 755. 

9. Jewel Tea Co. v. Shepard, supra. 
Jewel Tea Co. v. Shepard, su- 


Northwestern Townsite Co. v. 
Maryland Fidelity, etc., Co., 180 Fed. 
702, 104 CCA 554; Farmers’ L. 
Co. vy. Southern Surety Co., 285 Mo. 
621, 226 SW 926. 

[a] Illustration.—W here the sure- 
ty undertakes to secure’the perform- 
ance by one of two joint contractors, 
he is not liable except for the breach 
by his principal. Kabler v. Spencer, 
114 Va. 589, 77 SE 504. 

{[b] Where obligee is corporation 
and the principal is its agent, the 
agent’s breach of the bond cannot be 
considered the act of the corporate 
entity so as not to breach the bond. 


Farmers’ L. & T. Co. v. Southern 
Surety Co., 285 Mo. 621, 226 SW 926. 


12. National Surety Co. v. Tom- 
ball First State Bank, (Tex. Civ. A.) 
244 SW 217. 

Loa, pWauo maldelibyva WetCy wn COl my. 
Walker, 248 Fed. 42, 160 CCA 182; 
National Surety Co. v. Tomball First 


State Bank, (Tex. Civ. A.) 244 SW 
217. 
[a] Incitement and encourage- 


ment by a superior of embezzlement 
by the principal is no defense as 
against the surety. - U. S. Fidelity, 


etc., Co. v. Walker, 248 Fed. 42, 160 
CCA 182. 

14, (U.S. Fidelity; etc., Co. v. Vir- 
ginia Country Club, 129 Va. 306, 105 
SE 686. 

15... U. .S.—Miller v. Stewart, 9 


Wheat. 680, 6 L. ed. 189. 

Ill.—Welke v. Pabst Brewing Co., 
Tay TewA. 152. 

Kan.—Singer, Mien ‘Co. iv: 
strone, 7 Kan. AL °314, 54.P) 571. 

Mich.—White Sewing-Mach. Co. v. 
Mullins, 41 Mich. 339, 2.NW ok 

N.-Y.—Kellogg v. Farquhar, 5 Silv. 
Sup. 373, 8 NYS 208 [aff 130 eS ra 
681 mem, 29 NH 1035 mem]. 

fa] That exclusive rights in a 
certain territory are given the prin- 
cipal does not restrict his acts to such 
territory. Kellog Vib ancient: 6: 
Silv. Sup. 373. 58 NYS 208 [aff 130 N. 
Y. 681 mem, 29 NE 1035 mem]. 

16. Portsea Island Union v. Whil- 
lier, 2.6. & H.°755, 105 BCL.745, 121 
Reprint 2833." Ries. Millens20Uiac, 
Q. B. (Ont.) 485. 

17. Bond of agent or employee see 
Bonds §§ 73, 74. 

18. Ga.—Armstrong v. Walton, 
147 Ga. 781, 95 SE 714 [answers to 
cert questions conformed to 22 Ga. 
A. 288, 95 SE 1000]; Craton v. Brock 
Candy Co., 37 Ga. A. 728, 141 SE 916. 


Arm- 


Bens 
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[§ 13 


Instruction by 
time.?? 


S. D.—State v. -Interstate Surety 
Co., 48 S. D. 341, 204 NW 650. 

Tex.—-Thomas v. Western Indemn. 
Co.,. 112 Tex. 132, 246\SW 345 [an- 
swering cert questions (Civ. A.) 206 
SW 944]. 

Wis.—Bremer v. Rufener, 186 Wis. 
195, 202 NW 206. 

Ont.—Wells v. Ritchie, & U. C. Q. B. 
Om Sails 

[a] Rule applied.—It is not the 
duty of an employer, on termination 
of an employment contract, to release 
the employee and the sureties on a 
bond given to secure the faithful per- 
formance of the duties of his employ- 
ment, in the absence of any agree- 
ment to the contrary the bond re- 
mains effective for the purpose of 
protecting the employer from loss oc- 
curring prior to the termination of 
the employment contract. Wilson y. 
Baxter, (Tex. Civ. A.) 300 SW 956. 


19. See infra §§ 150-319. 

20. See supra § 126. 

21. Bush- Wine, ete., Co. v. Wolff, 
48 Tuas ‘Ann: 918° 19 Sv765;—Bentz’s 
Hst., 8; Henniker v. 


14 cPhila. (Pa...) 92: 
Wigg, 4 Q. B. 792, 4 
Reprint 1095. 

22. U.S. Fidelity, etc., Co. v. Fultz, 
76 Ark. 410, 69 SW 93; Schwarze v. 
New Amsterdam Casualty Co... 136 
Okl. 51, 275 P 640, 642 [quot Cye]; 
Barry v. Screwmen’s Benev. Assoc., 
67 Tex. 250, 3 SW 261; Canada West 
Farmers’ Mut., ete., Ins. Co. v. Mer- 
Mitty cow C.OeB Ont) 444; 


5 
5) BCLs 92,7 114 


23. U. S.—U.S. v. Linn, 26 F. Cas. 
No. 15,606, 2 Mclean 501 [rev on 
other grounds 1 How, 104, 11 L. ed. 
64]. 

Ark.—U. S. Fidelity, ete., Co. v. 
Fultz, 76 Ark. 410, 89 SW 93. 

Fla. ”) Loan, ete., Assoc. v. 
Price, 19° Fila., 127: 

Ga.—Armstrong v. Walton, 147 Ga. 


781, 95 SH 714 [answers to cert ques- 
tions conformed to 22 Ga. A. 288, 95 
SE 1000]; Dorsey v. Fidelity, etce., 
Co.; 98 Ga. 456, 25 SH 521. 

Ill. —Bartlett v. Wheeler, 195 Ill. 
445, 63 NE 169 [aff 96 Ill. A. 342]; 
Mystic Workers of World v. U. S. 
Widelity, ete,, Coy 152 Ill. As 2235) Giti- 
zens’ Sav., ete., Assoc. v. Weaver, 127 
Tll. A. 252. 

Ind.—Lowry v. State, 64 Ind. 421. 

Mich.—Merrinane vy. Miller, 157 
Mich? 279, “118. sNWe 11; 925 LRANS 
585, 157 Mich. 285, 122 NW 82. 

Minn.—Radichel v. Federal Surety 


Coun 17:0} Milrra ye 92 aoa ING Ve ets Gite 

Hughes v. Globe Indemn. Co., 139 

Minn. 417, 166 NW 1075 ‘ 
Miss.—Maryland Casualty Co. v. 


Hall, 125 Miss. 792, 88 
Mo.—Gum v. Swearingen, 69 Mo. 

553; State v. Atherton, 40 Mo. 209. 
N. Y.—Thomson vy. American Sure- 

ty tC©o:,) 170 Ne Ye LOSS 622 INET 3 5 


S 407. 


[§ 138] b, Preéxisting Liabilities. 
suretyship is not retrospective in its operation?? 
no lability attaches to the surety for defaults oc- 
curing before it is entered into?* unless an intent to 
be so lable is indicated.?4 
not liable for antecedent acts or defaults of his prin- 


[§§ 136-138 


the principal within certain territory are not re- 
sponsible for his acts elsewhere,’ although a trans- 
fer from place to place in the territory named will 
not affect their liability.1® 

7| 5. Periods as to Which Liability Attach- 
es'?’—a. In General. 
continues for the same period as that of the prin- 
_cipal,+S unless sooner discharged,'® or except as it 
may otherwise be limited by the contract.*° 
the facts indicate that the surety intended the ob- 
ligation to be a continuing security for future credit 
to be extended to the principal, the surety’s liability 
will run for such period, and the amount named in 
the contract limits the lability at the end of such 


The obligation of the surety 


Where 


A contract of 
and 


A fortiori the surety 1s 


Thomson v. MacGregor, 81 N. Y. 592, 
9 AbbNCas 138 [rev 45 N. Y. Super. 
197]; Reilly v. Dodge, 42 Hun 646, 4 
NYSt 446. 

Oh.—Royal Indemn. Co. v. Ameri- 
can Vitrified Products Co., 117 Oh. 
eh 158 NE 827, 62 ALR 407. 
Co., 138 Okl. 180, 280 P 805; Schwarze 
v. New Amsterdam Casualty Co., 136 
Okl. 51, 275 P 640, 642 [quot Cyc]. 

Pa.—Tarentum Realty Co. v. Me- 
Clure, 230 Pa. 266, 79 A 551. 

Ss. D.—Goldberg v. Sisseton Loan, 
etc., Co., 24 S. D. 49, 123 NW 266, 140 
AmSR 775. 

Tex.—Cole v. Crawford, 69 Tex. 
124, 5 SW 646; Barry v. Screwmen’s 
Assoc., 67 Tex. 250, 3 SW 261; Moore 
v. Hanscom, (Civ. A.) 103 SW 665 
[mod 101 Tex. 293, 106 SW 876, 108 
SW 150]. 

Eng.—Mockett v. Ames, 23 L. T. 
Rep. N. S. 729. 

Ont.—Canada West Farmers’ Mut., 
etc Ins. 'Co.nv., Merritt 20> Usa Qt 
B. 444. 

[a] Surety is not presumed to 
have meant to become responsible for 
acts committed before he signed the 
obligation. Merrinane v. Miller, 157 
Mich. 279, 118 NW 11, 25 LRANS 585, 
157 Mich. 285, 122 NW 82; Tarentum 
Realty Co. v. McClure, 230 Pa. 266, 
OAC blk 

[b] Text rule applies (1) to a 
change in the condition of the bond 
(Hughes v.. Globe Indemn. Co., 139 
Minn, 417, 166 NW 1075) (2) as well 
as to the case of a new bond in place 
of the original bond (Lowry v. State, 
64 Ind. 421; Hughes v. Globe Indemn. 
Co., supra). ¢ 

fe] Surety cannot be made liable 
for old debt by the principal and 
creditor going through the form of 
returning an old note and making a 
new one. Glyn v. Hertel, 8 Taunt, 
208, 4 HCL 112, 129 Reprint 363. 


24. Ark.—uwU. S. Fidelity, etc., Co. 
v. Fultz, 76 Ark. 410, 89 SW 93. 

Colo.—Hurlburt v. Kephart, 50 
Colo. 353, 115 P 521. 

Fla. Loan, ete., Assoe. v. 


Price, 9 Ka.) 127. 

Ga.—Mahaffey v. Gray, 85 Ga. 460, 
11 SE 774; Armstrong v. Walton, 22 
Ga. A. 288, 95 SE 1000 [conforming to 
answers to cert questions 147 Ga. 781, 
95 SE 714]. 

Kkan.—McMullen v. Winfield Bldg., 
etc., Assoc., 64 Kan. 298, 67 P-892, 91 
AmSR 236, 56 LRA 924. 

N. Y.—Mattone v. Illinois Surety 
Cont 123 UN YS) 2366 

N. C.—Bell v. Jasper, 37 N. C. 597. 

Okl.—Sipes v. Ardmore Book, ete., 
Co., 138 Okl. 180, 280 P 805; Schwarze 
v. New Amsterdam Casualty Cos sss 
Okl. 51, 275 P 640, 642 [quot Cyc]. 

Pa.—Tarentum Realty Co. v. Me- 


Ue 


For later cases, developments aid changes in the law see cumulative Annotations, same title, page and note number. 


§§ 138-140] 


cipal where he has expressly stipulated against such 


liability.?5 


[§ 139] c. Time of Employment or Office?°—(1) 
Indefinite Term. Where an employee or officer is 
appointed, elected, or hired foran uncertain period, 
the sureties on his bond generally will be liable for 
The hability of the 
sureties of an employee as to anything that may oe- 
eur thereafter is terminated by the removal?’ or 
resignation of the employee,?® although his employ- 
ment by the person secured may be continued there- 
But their liability for matters which oe- 
curred prior to such removal or resignation is not 
affected thereby.*!. Where the principal holds office 
for an indefinite period, acceptance of another office 
by him does not necessarily terminate the term of the 


the duration of such period.2?7 


atter.?° 


first.?2 
[§ 140] (2) Definite Term—(a) 


Clure, 230 Pa. 266, 79 A 551. 

,Tex.—Moore v. Hanscom, 
103 SW 665 [mod 101 Tex. 
SW _ 876, 108 SW 150]. 

Wis.—Brillion Lumber Co. 
ard, 131 Wis. 284, 111 NW 4838. 

[a] Illustration.—Where a _ bond 
recited that the principal had been 
elected for the year beginning Jan. 
1, 1885, and was conditioned for t'he 
performance of the office during such 
year, the surety was liable for de- 
faults during the entire year. Mc- 
Mullen v. Winfield Bldg., ete., Assoc., 
64 Kan. 298, 67 P 892, 91 AmSR 236, 
56 LRA 924. 

[b] Contract construed not to in- 
clude liability prior to its execution 
and delivery see Bartlett v. Wheeler, 
UIST 4455963 NA -169) Laft 9.6" tes. 
342]; Mystic Workers of World v. 
Wises Midelitvs Etcye Coie ls 2— inlA. 
223; Mockett v. Ames, 23 L. T. Rep. 
WS. 7729. 

Retroactive operation of official 
bonds generally see Officers § 407. 

25. Bartlett v. Wheeler, 195 Ill. 
445, 63 NE 169 [aff 96 Ill. A. 342]; 
Radichel v. Federal Surety Co., 170 
Minn. 92, 212 NW 171; Maryland 
Casualty Co. v. Hall, 125 Miss. 792, 88 


(Civ. A.) 
293, 106 


v. Barn- 


S 407; Mockett v. Ames, 23 L. T. Rep. 
EN Saeco y 
26. Period of liability on Official 


bonds generally see Officers §§ 407— 
409 


Fed. 99. 
Ala.—Mobile, etc., R. Co., v. Brew- 
er, 76 Ala. 135. 

Cal.—Humboldt Sav., etc., Soc. v. 
Wennerhold, 3 Cal. Unrep. Cas. 52, 20 
ie Bash, 

Del.—Sparks v. Farmers Bank, 3 
Del. Ch. 274. 

Iowa.—Wapello State Sav. Bank vy. 
Colton, 133 Iowa 147, 110 NW 450, 11 
LRANS 493; Ida County Sav. Bank 
v. Seidensticker, 92 NW 862. 

Mass.—Richardson School Fund v. 
Dean, 130 Mass. 242. 

Mich.—Webster v. 199 
Mich. 98, 165 NW 802. j 

N. Y.-—Stevens v. Orton, 18 Misc! 
538, 48 NYS 792. 

Pa.—Shackamaxon ‘Bank v. Yard, 
143 Pa. 129, 22 A 908, 24 AmSR 521. 

Eng.—Birmingham yv. Wright, 16 Q. 
B. 623, 71 HCL 623, 117 Reprint 1019. 

28. Phillips v. Singer Mfg. Co., 88 
NUMSS OSE City. Inse Co.v. Roberts, 6 
Oh. Dec. (Reprint) 1213, 12 AmLRee 
744, Ai) Cine. “Li, Bul. 219; Canada 
Agricultural Ins. Co. v. Watt, 30 U. 
CNC PY (Ont.), 350: : 

29. Amicable Mut. L. Ins. Co. v. 
Sedgwick, 110 Mass. 163; Fidelity 
Mut. L. Ins. Co. v. Richland, 154 App. 
Div. 95, 188 NYS 763. 

30. Amicable Mut. L. Ins. Co. v. 
Sedgwick, 110 Mass. 163; Grand Un- 
ion Tea Co. v. Potter, 101 Misc. 52, 
166°NYS 469; City Ins, Co. v. Rob- 
erts, 6 Oh. Dec. (Reprint) 1213, 12 
AmbLRec 744. 

31. McGill v. U. S. Bank, 12 Wheat. 
511, 6 i. ed. 711 [aff 2F. Cas. No 929, 
1 Paine 661]; Union Bank vy. Forstall, 


U. S.—Phillips v. Bossard, 35 


Jossman, 
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the principal is appointed, elected, or employed an- 


nually or for a definite period, his sureties will not 


office.?° 


had oceurred.*°® 


be hable for defaults occurring after the expiration 
of the year or period for which the bond was given,?? 
although he is reappointed or reélected,+ and al- 
though the bond is conditioned for the performance 
of duties by the principal during his continuance in 
So if the principal has been employed to 
accomplish certain work, his sureties are not liable 
after that work has been accomplished.?® 
that the office of the principal is an annual one need 
not appear in the bond;*" and, if the appointment 
was to a certain date only, his sureties are not liable 
beyond that date,?® although they did not learn that 
fact until some years after,?® and not until a default 


The fact 


But sureties will be lable for sub- 


sequent terms if the language of their contract indi- 


In General. If 
Wah wen alae 

[a] Before notice to employee.— 
Upon discovery of a breach of trust 
by a cashier, his discharge was sent 
to the branch where he was employed, 
which was received by the president 
of the branch bank on Sunday morn- 
ing, but was not communicated to the 
cashier until the afternoon of the 
next day. His sureties were liable 
for the frauds committed by the 
cashier on Monday. McGill v. U. S. 
Bank, 12 Wheat. 511, 6 L. ed. 711 [aff 
2 F. Cas. No. 929, 1 Paine 661]. 

[b] Certificate of good conduct 
given to an employee upon his dis- 
missal will not release his surety 
from liability for embezzlements dis- 
covered afterward. Union Bank v. 


Forstall,-~ 11 °La, 271. 

32. Worth v. Newton, 10 Exch. 
247. 156 Reprint 435. 

So. Gundlach sve hischern 5:9) sll: 
172; Governor v. Bowman, 44 [Mll. 


499: Governor v. Lagow, 43 Ill. 134; 
Webster v. Jossman, 199 Mich. 98, 165 
NW’ 802; Mutual Bide., ete, Assoc. 
v. Hammell, 43 N. J. L. 78; People’s 
Bidg., etc., Assoc. v. Wroth, 43 N. J. 
L. 70; Leadley v. Evans, 2 Bing. 32, 
9 ECL 469, 130 Reprint 216; Cam- 
bridge v. Dennis, E. B. & E. 660, 96 
ECL 660, 120 Reprint 657. And see 
cases infra notes 34, 35. 

34. U. S.—Harris v. Babbitt, 11 F. 
Cais. Now 6,14 4 Dili Ss: 

Ala.—Mobile, etc., R. Co. v. Brew- 
er, 76 Ala. \135. 

Cal.—Fresno Enterprise Co. v. Al- 
Ven. 67 Cal. S05) 8" R259. 

Colo.—Bonney vy. Robertson, 6 Colo. 
A. 485, 41. P 842. 

Conn.—-Welch v. Seymour, 28 Conn. 


387. 
Mass.—Richardson School Fund v. 
Dean, 130 Mass.. 242; Bigelow v. 


Bridge, 8 Mass. 275. 
N. Y.—Order der Herrmann’s Sohne 
v. Freifeld, 20 Misc. 276, 45 NYS 420. 
N. C.—Blades v. Dewey, 136 N. C. 
176, 48 SH 627, 103 AmSR 924. 


S.. C.—Street v. Laurens, 26 S. C. 
Bq. 227; Lowndes v. Pinckney, 18 S. 
CG. Bq. 155. 


Eng.—St. Saviour v. Bostock, 2 B. 
& P. N. R. 175, 127 Reprint 590; Kit- 
son yv. Julian, 4 E. & B. 854, 82 ECL 
854, 119 Reprint 317. 

Ont.—Waterford School Trustees v. 
Clarkson, 23 Ont. A. 213. 

[al Reason for rule.—By virtue 
of his reélection the principal enters 
into a new office which is not contem- 
plated or provided for in the bona. 
Richardson’ School Fund vy. Dean, 130 
Mass. 242. ‘ 

[b] Bond to officer as obligee.— 
The rule that sureties are not liable 
beyond the current term of an annual 
office applies where the obligee and 
not the principal is the officer. Thus 
a bond given by a bank to a county 
treasurer to secure deposits of funds 
made by him covers the term which 
he is serving at the time the bond is 
given and not subsequent terms. 
Bonney v. Robertson, 6 Colo. A. 485, 
41 P 842. 


cates such an intention,*! although it is requisite, 


[c] That sureties are directors 
and stockholders of the employing 
corporation and have the duty to see 
that a proper bond is given does-not 
affect the rule. Welch v. Seymour, 28 


Conn. 387. 
35. Mutual Loan, ete., Assoc. v. 
Price Gi= la) 204 Ao teeAtriD mari Oe 


O’Brien v. Murphy, 175 Mass. 253, 56 
NE 283, 78 AmSR 487; Chelmsford 
Co. v. Demarest, 7 Gray (Mass.) 1; 
Ulster County Say. Inst. v. Ostrander, 
163 N. Y. 430, 57 NE 627; Kitson v. 
Julian, 4 EH. & B. 854, 82 ECL 854, 119 
Reprint 317; Bamford v. Iles, 3 Exch. 
380, 154 Reprint 892. 

86.0 U.S. vo West, 8 AppaeGDs Cy) 
59; Southern Surety Co. v. Williams, 
36 Ga. A. 692, 137.SE 861 [cit Cyc]; 
Aitna Indemn. Co. v. Ryan, 53 Misc. 
614, 108 NYS 756. 

[a] Where liability is to continue 
until “completion and acceptance,” 
the time of the completion means t'he 
time of acceptance. AStna Indemn. 


oes v. Ryan, 53 Misc. 614, 103 NYS 
37. Iowa.—Ida County Sav. Bank 


v. Seidensticker, 128 Iowa 54, 102 NW 
821, 111 AmSR 189. 

Mo.—North St. Louis Bldg., etc., 
Oe: v. Obert, 169 Mo. 507, 69 SW 

Nebr.—Humboldt First Nat. Bank 
v. Samuelson, 82 Nebr. 532, 118 NW 
81, 82 Nebr. 535, 119. NW 250. 

Hng.—kKitson v. Julian, 4 BE. & B. 
854,,.82 HCL 854, 119 Reprint 317; 
Fassell iv. long, 12, & S. 363, £05 
Reprint 416. 
a B.—Berton v. Turney, 11 N. B. 

fa] Ilustration.—Where a surety 
company, before the expiration of one 
year, writes the obligee that if it de- 
sires to renew the bond about to ex- 
pire a new premium would be re- 
quired, and, upon the premium being 
paid, the surety company issues a 
“renewal bond,” an intention is shown 
by each of the parties that the bona 
was to cover the acts of the principal 
for the period of one year only from 
its date. North St.. Louis, Blde., etes 
Assoc. v; Obert, 169 Mo. 507, 69 SW 
1044. 

{[b] Sureties may show orally that 
the money as to which the default 
oecurred was received by the princi- 
pal after their liability ceased. Ber- 
ton v. Turney, 11 N.)B. 202. 

Termination by notice see infra § 
didise 


38. Wickens v. McMeekin, 15 Ont. 
408. 

39. Wickens v. McMeekin, supra. 

40. Wickens v. McMeekin, supra. 

41. Coombs vy. Harford, 99 Me. 426, 
59 A 529; Mutual Bldg., etc., Assoc. v. 
Hammell, 43 N. J. L. 78; People’s 


Bldg., ete., Assoc. v. Wroth, 43 N. J. 
L. 70; New York L. Ins. Co. v. Ham- 
lin, 100 Wis. 17, 75 NW 421; Clifton 
Dartmouth Hardness v. Silly, 7 EB. & 
B. 97; 90 HCLA $7; 119) Reprint. 11845 
Oswald v. Berwick-upon-Tweed, 5 H. 
L. Cas. 856, 10 Reprint 1139; Augero 
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even in such eases, that the service of the principal 
be continuous,*? unless there is a contract provi- 
sion otherwise.*? An office does not become an an- 
nual one merely because the officers appointing the 
principal are chosen annually.*4 

[§ 141] (b) Reasonable Time for Election of Suc- 
cessor. Apart from the doctrine applicable to offi- 
cial bonds,*® and in the absence of a provision in the 
contract,*® where it is clear that the principal is to be 
elected annually or at fixed periods, the surety is not 
liable after the expiration of such period and a rea- 
sonable time thereafter for the choice and qualifica- 
tion of a successor.47 If a successor is not chosen, 
and the principal continues in office without any: re- 
appointment or reélection, the sureties cannot be held 
for any default occurring after his term expired.*® 
The contract may, however, contain a provision that 
the liability shall continue until a successor is named 
and qualified.*? 

[§ 142] d. Successive Contracts or Periods.®° In 
the absence of the surety’s assent,°! as for example, 
by provision in his contract therefor,®? a surety on 
one contract is not lable on a subsequent contract,°®* 
nor is a surety on the subsequent contract liable on 
the prior contract.°* So a surety for the perform- 
ance of a contract is not, in the absence of a spe- 


Me Keen, 1 M. & W. 390, 150 Reprint 
85 


[a] Change from annual to per- 
petual office.—If the provision is 
comprehensive enough, the sureties 
will be liable, although the office be 
changed from an annual one to a per- 
petual appointment during pleasure. 


49. Nelson, 


[a] 


PRINCIPAL AND SURETY 


ier of the bank during those years). 
etc., 
Co. v. Armstrong, 
NW 968, 102 NW 207, 731; 
Loan Assoc. v. Nugent, 40 
215, 2:9) AmR 2230. 

Where bond is to continue un- 


93 Minn. 449, 101 


’ 


B§§ 140-143 


cific agreement, a surety for the performance of a 
renewal of the contract.°® 
sive bonds, with different sets of sureties on each, 
it is the time of an actual defaleation and not the 
technical breach which determines which set is lia- 
ble.°® Although there is authority to the contrary,®* 
if the principal uses money collected during one term 
to make good the defaults of a prior term, the sure- 
ties on the last bond given are lable.®® The ter- 
mination of an employee’s contract by a second ap- 
pointment will release his surety from liability un- 
der the later appointment.°°® 

[§ 143] e. Term of Lease.°° <A surety of a lessee 
for a fixed term is not liable after its expiration, al- 
though the lessee holds over,®! and the lessee has an 
option for a renewal,°? unless the language of the 
contract indicates the contrary.®? The rescission of 
a lease by the lessor will terminate the liability of 
the surety for rent to accrue thereafter.°* So, where 
the tenant’s surrender of the premises is accepted 
by the landlord, the tenant’s surety is not liable for 
rent to accrue,®> although he remains liable for the 
rent already due.*® .A reletting of the premises by 
the lessor by the direction of the surety does not 
operate as a surrender.®°* The removal from the 
premises of a tenant by summary proceedings like- 
y.—U. S. Fidelity, ete. Co. 


shields, 157) Key-23 745 163, SW 203. 
Miss.—Johnson v. Bobbitt, 81 Miss 


V- 


Creamery, etc., 


Citizens’ | 339, 33 S 73. 
J. Le Mo.—State v. O’Neill, (A.) 90 SW 
413; State v. O’Neill, 114 Mo. A. 611, 
90 SW_ 410. 


Clifton Dartmouth Hardness v. Silly, 
ME ee be. 91,090 Cb. 97, 119, Reprint 
1184; Oswald v. Berwick-upon-T weed, 
5 H. L. Cas. 856, 10 Reprint 1139. 
42. Coombs v. Harford, 99 Me. 426, 
59 A 529; Leximgton, etc., R. Co. v. 
Elwell, 8 Allen (Mass.) 371; Middle- 
sex Mfg. Co. v. Lawrence, 1 Allen 
(Mass.) 339; Oswald v. Berwick-up- 


on-Tweed, L. Cas. 856,'10 Re- 
print 1139. 
[a] TIllustration.—Where the bond 


provides for the faithful discharge 
of duties by the principal during his 
eontinuance in office, “during the 
present year and for such further 
periods as he may from time to time 
be elected to said office,” the sureties 
are not liable after ‘an omission to 
reélect the principal, even though he 
continues to act and is subsequently 
reélected. Lexington, etc., R. Co. v. 
Elwell, 8 Allen (Mass.) 371. 

43. Shackamaxon Bank vy. Yard, 
143 Pa. 129, 22 A 908, 24 AmSR 521. 

44. Humboldt Sav., etc., Soc. v. 
Wennerhold, 81 Cal. 528, 22 P 920; El- 
lis Merchants’ Bank v. Honey, 58 
Kan. 603) 50 5P5 81. 


45. See Officers § 408. 
46. See infra note 49. 
47. UW. 8;— Harris’ v. Babbitt 11 F. 


Cas. No. 6,114, 4 Dill. 185. 

Mass.—Lexington, etc., R. Co. v. El- 
well, 8 Allen 371. 

Mich.—Webster v. 199) 
Mich. 98, 165 NW 802. 

Minn.—Danvers Farmers’ El. Co. v. 
Johnson, 93 Minn. 323, 101 NW 492. 

Pa.—Black v. Oblender, 135 Pa. 526, 
19 A 945. 

[a] Periods held not unreasonable. 
—(1) Five weeks. Lexington, etc., 
R. Co. v. Elwell, 8 Allen (Mass.) 371. 
(2) Four months. Danvers Farmers’ 
Bl. Co. v.. Johnson, 93° Minn. 323, 102 
NW 492. 

48. Chelmsford Co. v. Demarest, 7 
Gray (Mass.) 1; Fancher v. Kaneen, 
5 OhNPNS 614. But see Shackamax- 
on Bank v. Yard, 143 Pa. 129, 22 A 
908, 24 AmSR 521 (a cashier who is 
not reélected formally each year, but 
whose salary is paid by the officers 
of the bank, must be held, with re- 
spect to a surety on his bond, as cash- 


Jossman, 


til another is elected, the principal’s N. Y.—Barnes v. Cushing, 168 N. 
reappointment is sufficient to termi-] Y. 542, 61 NE 902. 
nate it under the provision. Citizens’ 57. "Golden Seal Assur. Soe. v- 
Loan Assoc. v.. Nugent, 40 N. J. Li. | Adtna Casualty, ete., Co., 207 App- 
215, 29 AmR 230. Div. 628, 202 NYS 674 4 
50. Renewal of fidelity bond see 58. Citizens’ Sav., ‘ete., Assoc. v. 
Fidelity Insurance § 16. Weaver, 127 Ill. A. "252 Detroit v. 
51. Maryland Fidelity, etc., Co. v. | Weber, 29 Mich. 24; Gwynne y. Burn- 
Poe, 138 Md. 520, 114 A. 713; Wilkes- | ell,.6 Bing. IN: Cas. 4535-37 HCL 713, 
barre Realty Co. v. Powell, 86 Misc. | 133 Reprint 175, 7 Cl. & F. 572, 7 Re- 
321, 149 NYS 209. See Kansas City | print 1188, West 342, 9 Reprint 522. 
Slate, etc., Roofing Co. v. Poe, 138 Md. 59. Rapier vy. Louisiana Equitable 


518, 114 A 710 (holding that, where 
the surety is not a party to a contract 
reviving a terminated contract, the 
surety is not liable under such subse- 
quent contract). 

52. Ulster County Sav. Inst. v. 
Young, 161 N. Y. 28, 55 NE 483; State 
Gamp P.O.) Si A.) wae Kelley," 26%. Pa: 
49, 110 A 339; Challenge Yearly Ben. 
Assoc. v. Weis, 52 Pa. Super. 262. 

[a] Rule applied.—Where a bond 
is conditioned to be binding for all 
the time the principal holds office, 
even though by successive appoint- 
ments, the liability extends to the 
period in which the principal con- 
tinued in office without appointment, 
since the second clause of the condi- 
tion does not limit the first. Ulster 
County Sav. Inst. v. Young, 161 N. Y. 
23, 55 NE 488. 

53. Pacific County’ v._ Illinois 
Surety Co., 234 Fed. 97; Rankin v. 
Dyeard, Losey Medi7955/ dt 9 eC@Ay (bis 
Bridges vy. Miller Rubber Co., 150 Ma. 
1, 132 A .271;. Maryland Fidelity, ete., 
Cox We PO; 13:8) Mal 520) 1 4y Ae Wiles 
Kansas City Slate, etc., Roofing Cos. XY. 
Poe, 138 Md. 513, 114 A 710; Wilkes- 
barre Realty Co. v. Powell, 86 Misc. 
321, 149 NYS 209; Easton First Nat. 
Bank v. 4étna Casualty, ete., Co., 267 
Pa 519% 110) A= 165: 

[a] Bond-held not renewal of pre- 
vious bond.—Bridges v. Miller Rub- 
ber:Co., 150 Md. 1; 132" A v2 70, 

54. Stuck v. Dutton, (Del. Super:) 
144 A 191; Green v. Wes Fidelity, 
ete., Co., 135 Tenn. 117, 185 SW 726; 
American Surety Co. vy. State, (Tex. 
Civ. A.) 277) SW 790. 

Day OBS we Bayly, 39 App. (D. C.) 
105, 41 LRANS 422. 

56. Ind.—Gonser v. State, 30 Ind. 
A. 508, 65 NE 764. 


Mate 


L. Ins. Co., 57 Ala. 100 (holding that 
sureties for a special agent are not 
liable after he is made a_ general 
agent). ; 

60. Surrender or abandonment of 
premises and cancellation of lease as: 
affecting liability of tenant for rent 
ee re and Tenant §§ 1142- 


61. » Brewer v. Knapp, 1. Pick. 
(Mass.) 332. 
62. Brewer v. Thorp, 35 Ala. 9; 


Fasnacht v.- Winkelman, 21 La. Ann. 
Knowles v. Cuddeback, 19 Hun 
NEY) 0 08 

63. Webb v. Bailey, 33 SW 935, 17 
KybL 111%; Coev., Vogdess 71 Pa. 383; 
Platt v. Fisher, 59 Pa.-Super.. t£45 
pend v. McCloskey, 27 Pa. Super. 

64. Hotel Milton eet v. Powell, 148 
Mo. A. 208, 123 SW 953. 

65. American Bonding Co. vy. Pue- 
blo Inv. Co., 150 Fed. 17, 80 CCA 97, 9 
LRANS 557, 10: AnnCas 357; Wilkes- 
barre Realty Co. v. Powell, 86 Misc. 
321, 149 NYS 209 (applied to renewal 
lease consented to by the surety); 
Brady v. Peiper, 1 Hilt. (N. Y.) 61 

[a] ‘Rule applied in case of death 
of tenant. Supplee v. Hermann, 9 Pa. 
Dist. 27. 

66. American 
Pueblo Inv. Co., 150 Fed. 17, 80 cca 
97, 9 LRANS 557, 10 AnnCas 357; 
White River, ‘ete: oR. 'Co.r Vv. Star 
Ranch, yete:,) Co; 
14; McKensie v. Farrell, 17 N. Y. Su- 

per. 192; Wilkesbarre Realty Cone 
Bowell: 86 Misc. 3821, 149 NYS 209 (ap- 


Bonding Co. 


Where there are succes- . 


77 Ark. 128, 91 SW 


plied to renewal lease consented ta- 


by the surety); 
—D. 254, 

67. McKensie v. Farrell, 17 N. Y. 
Super. 192. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number... 


In re Russell, 29 Ch. 


e 


. 


 -8§ 143-146] 


\ 


wise terminates the liability of the tenant’s surety 
as to the rent thereafter accruing,*® but the surety 
is not released by the issuance ‘of the warrant in 
such proceedings where the surety assented to a stay 
to permit the tenant to pay the rent, which payment k 
is made during the time of the stay. ‘69 The surety’s 
liability is not terminated by the unjustified aban- 
donment of the premises by the lessee,’ even though 
the premises are occupied by others who were not 
procured by the lessor,’1 nor because the lessor does 


not relet when he ean,*2 


[§ 144] C. Acts Requisite To Fix Liability.73 . 
Except where required by provisions of the con- 
tract,‘* as in the case of fidelity bonds,** notice of 
default j is not required to fix the surety’s liability.7° 
Where the suretyship contract secures the accounting 
of deposits and payment thereof on legal demand, 
a mere‘letter by the depositor is not a sufficient legal 
demand so as to render the surety liable.77 


68. Wilkesbarre Realty Co. v. 
Powell, 86 Mise. 321, 149 "ys 209; 
Newcombe Vv. Hagleton, 16 Mise. 285, 
388 NYS 424. 


69. Newcombe y. Eagleton, 19 
Misc. 603, 44 NYS 401. 
an Ledoux v. Jones, 20 La. Ann. 
71. Ledoux v. Jones, supra; Sup- 


plee v. Herrman, 16 Pa. Super. 45. 


72. Ledoux y. Jones, 20 La. Ann. 
Seo- 
. 73. Cross references: 
Conditions precedent to action 


against surety see infra §§ 325-327. 

Necessity of presentment and demand 
for payment of bill or note see Bilis 
and Notes § 743. 

Neglect to act or proceed against 
principal as discharge see infra §§ 
280-301. 

Neglect to give notice to surety as 


discharge of surety see infra §§ 
276-279. , 
74. Dorr v. Bankers’ Surety Co., 


(Mo. A.) 218 SW 398. 

[a] Bond requiring written notice 
to the surety ‘fof any act on the part 
of said principal, which shall involve 
a loss for which the said surety is re- 
sponsible hereunder, immediately aft- 
er the occurrence of such act shall 
have come to the knowledge of the 
duly authorized representative ‘or 
representatives of the obligee herein, 
who shall have the supervision of the 
rccompletion of said contract,’ refers 
to such defaults as delay or defective 
workmanship occurring during the 
progress of building, and not to de- 
faults occurring after the building is 
in fact completed, such as failure to 
pay materialmen. Dorr v. Bankers’ 
Surety Co., (Mo. A.) 218 SW 398. 

[b] Promissory warranty.—A pro- 
vision requiring notice of any act of 
the principal involving a loss for 
which the surety is liable is not a 
promissory warranty. Los Angeles 
Olive Growers’ Assoc. v. Pacific Sure- 
tyson 24.@alt An 95. l40 0k 295 

75. See Widelity Insurance § 12. 

76. Huntsville Elks Club v. Gar- 
rity-Hahn Bldg. Co., 176 Ala. 128, 57 


S 750: Illinois Surety Co. v. Frank- 
fort Heating Co., 178 Ind. 208, 97 NE 
158: Hess v. J. R. Watkins Medical 


Co., 70 Ind. A. 416, 123 NE 440. 

[al Reason for rule.—The surety 
is chargeable with knowledge of the 
terms of the contract. Huntsville 
Elks Club v. Garrity-Hahn Bldg. Co., 
176 Ala. 128, 57 S 750. 

77. Montana L. Ins. Co. v. 
can Surety Co., 8 F. (2d) 801. 

78. McMillan v. Bull’s Head Bank, 
Sind. elles, Amir 329); * Jienkin's) sve 
Phillips, 18 Ind. A. 562, 48 NE 651; 
— Buehler v: Coe, 1 Pa. Cas. 10, 5 A 20. 

fa] Surety in bond by factor to 
account for goods supplied is not en- 
titled to notice of acceptance of the 
factor’s services and of consignments 


Ameri- 


to him. Buehler y. Coe, 1 Pa. Cas. 10, 
5 A 28. ; 
79. Commencement of liability 
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tMaeiye? 
mains unpaid.*? 


Notice of transaction. 
of the bond, it is not necessary to give the surety 
notice of the transaction between the obligee and 
the principal to secure which the bond was given.?® 

[§ 145] D. Time of Accrual of Liability.7° 
the absence of a statutory provision,®® or a contract 
provision otherwise,*! the surety or surety com- 
pany’s liability accrues upon the breach of the con- 
as when the obligation matures and re- 


[50 C.J.] 89 


After notice of acceptance 


Tn 


[§ 146] E. Amount Recoverable—1. In General. 


Limit fixed in 


where bond is that of agent or em- 
ployee see Bonds § 70. 

80. See statutory provisions. 

‘fa] In Louisiana Civ. Code art 
2054, providing that upon cession of 
property all debts of the insolvent 
should be deemed due, does not ma- 
ture the surety’s obligation. Nation- 
al Park Bank v. Concordia Land, etc., 


@ox, 159 Ba, 86 105.8 12345 

81. Solenberger v. Strickler, 110° 
Va. 273, 65 SE 566; Pacific Tel., etc., 
Co. v. Robinson, 142 Wash. 537, 253 


P'790; Lewis v. Hoare, 44 L. T. Rep. 
INFO 6.O- 
[a] Provision in bond securing 


payment of an accumulated telephone 
bill upon the final determination of 
a pending action is satisfied by a 
judgment of dismissal. Pacific Tel., 
ete., Co. v. Robinson, 142 Wash. 537, 
253 P7190: 

[b] Postponement of performance. 
—Where the liability of the surety is 
by terms of the contract to accrue 
where the surety has paid other ob- 
ligations on which she is bound, the 
surety cannot, by neglecting to pay 
such obligations, postpone indefinite- 
ly the fulfillment of her suretyship 
contract. Solenberger vy. Strickler, 
110 Va. 278, 65 SH 566. 

82. U. S.-—Asbury Park Bd. of 
Education v. Maryland Casualty Co., 
27 _ EH. (2d) 20. 

Cal.—Ceremony v. Drummond, 37 
Cal. A. 446, 174 P 696. 
Conn.—Bristol, ete., Tramway Co. 
Eveline, 89 Conn. 382, 94 A 290. 

La.—State Ve Smiths a6 sloas Ode 
mae ey 56. 

Y.—Comey v. United Surety Co., 
217. Nae 268, Le NE S82, AnnCas 
1917H 424; Rodgers v. Rodgers, 186 
App. Div. ett 174 NYS 24; Mutual L. 
Ins Conve or kiotel, Co, 082. Miisct 
632, 144 NYS 476. 

Tenn.—Kendrick-Roan Grain, etc., 
Co. v. Weaver, 128 Tenn. 609, 163 SW 
814. 

Wash.—Columbia Security Co. v. 
ae ee etc., Co., 108 Wash. 116, 
183 37. 

N. A oe eevauenlin Carriage Co. v. 
Oland, 34 N. S. 193 

Ont.—Kelly v. Canadian Bank of 
Commerce, 52 Ont. L. 456, [1923] 4 
DomLR 479; Morton y. Benjamin, 8 

5 Boyle v. Bradley, 26 


Vv. 


‘Tal ‘Actual preach of contractor’s 
bond occurs when liens are filed and 
established by the judgment of the 
court. Columbia Security Co. v. 
7Mtna Acce., etc., Co., 108 Wash. 116, 
HS Sien hake 

[b] Bunning of time from date of 
eredit.— Where a surety becomes li- 
able for goods to be purchased to “the 
amount of two hundred dollars, pay- 
able in six months,’ the six months 
begin to run from the time credit is 
extended to the principal, and not 
from the date of the surety’s con- 
tract, nor from the default of the 
principal; and the principal having 


As a general rule the liability of the surety in the 
absence of contractual limitation’* or provision for 
liquidated damages,®* as distinguished from a pen- 
alty,*® is measured by the loss or damage directly 
resulting from the default of the principal with re- 
gard to the act.to secure the performance of waren 
the suretyship contract is entered into.*7 


agreement. In the case of a con- 


given his note on the day of the last 
shipment to him, payable in six 
months, the surety became liable im- 
mediately on default of the principal 
at the expiration of the six months’ 
credit. Boyle v. Bradley, 26 U. C. C. 
12% (KONeRES)) wetiar 

[ce] Until principal is liable the 
surety is not liable. Bristol, etce., 
Tramway Co. v. Eveline, 89 Conn. 382, 


94 A 290; Kelly v. Canadian Bank of 
Commerce, 52 Ont. L. 456, [1923] 4 
DomLR 479. 

83. Hileman vy. Faus, 178 Iowa 


644, 158 NW 597; Banco Dugand v. 
Indemn. Ins. Co. of North America, 
122 Misc. 639, 2083 NYS 541 [aff 210 


App. Div. 853 mem, 206 NYS 900 
mem]. 

84. Lemery v. Mendoza, 48 Philip- 
pine 415. 

85. Johnson v. Southwestern 


Surety Ins. Co., 206 Fed. 486; ree 
cantile Trust Co. v. Hensey, 27 Ap 
(D. C.) 210° fait 205 U. Ss 298, 27. Sct 
535, 51 L. ed. 811]; Leavel v. Porter, 
52 Mo. A. 632. 

86. Dill v. Lawrence, 109 Ind. 564, 
10 NE 578; Reynolds v. Yarborough, 
7 La. 188; Williams v. Pacific Surety 
Cos 66.On) Tod a2 7TePel 45 hod den lo 28 
132) (Pu959, 133) PP 11863 /—Amemyimous) 
Cary 12; 21 Reprint 7. 

87. U. S.—Globe Indemn. Co. v. 
Southern Pac. Co., 30 F.(2d) 580 [cer- 
tiorari den 279 U. S. 860 mem, 49 SCt 
418 mem, 73 L. ed. 1000 mem]; Fed- 
eral Surety Co. v. Millspaugh, etce., 
Corp, 24 Fy ad). 937 Brown wawiess 
152 Fed. 964, 82 CCA 3818. 
aven v. Hastern Pav. 
Brick Co., 78 Conn: 689, 68 A 517. 

Mass.—Province Securities Corp. v. 
Maryland Casualty Co., 168 NE 252. 


Mo.-—Stix, ete, Dry Goods) Co. tv. 
Ottawa Realty Co., 273 Mo. 376, 202 
SW 577. 


Nebr.—J. R. Watkins Medical Co. 
v. Hunt, 104 Nebr. 266, 177 NW 462, 

N. Y<—Henricus vy. HMnelert, £37 IN: 
Y48.8,0 33) INH 5503) SMatter ots Peo, 
222 App. Div. 304, 226 NYS 175 [rev 
on other grounds 250 N. Y. 410, 165 


NE 829]; Lamoutte v. Title Guar- 
anty, ete.) Co:, 165) App.) Dive 573; 15k 
NYS 148 [aff 221 N. Y. 690 mem, 117 


NE 1073 mem]; Hutner v. American 
Surety Con 198 IN YS Te 
Or.—Williams v. Pacific Surety Co., 
66 Or. 151, 127 BP 145, 181 P1021, 132 
ie Oe Le gaa, 1186. 
‘ham Co., 297 


By “14, 147 A 611; “Weaver Coal Co. 
Vv. Maryland Casualty @oy) 29!" Bas 
486, 145 A 595. 

Tenn.—Kendrick-Roan Grain, ete., 
Co. v. Weaver, 128 Tenn. 609, 163 SW 
814; Chaffin v. Gullet, 2 Sneed 275. 

Tex.—New England, etc., Ins. Co. 
v. Mechaniecs-American Nat. Bank, 
(Civ. Aw) 213 SWi685; Terry wv. Texas 
Brewing Co., 61 Tex. Civ. A. 505, 130 
Sw 184. 

[a] Illustrations.—(1) Where one 
of two contractors for carrying the 
mail assigned his interest in the con- 


90 [50 C.J.] 


tinuing security for future credit to be extended ‘to 
the principal, the amount named by him in the ob- 
ligation indicates the balance of the principal’s ac- 
count for which he may be held.§* 
he cannot be held for any 
credit extended to the principal after the amount 
designated by him has been reached,*® although fu- 
ture. payments made by the principal have reduced 
Sureties for an amount owing 
by the principal are liable for what is actually due, v1 
and not for the amount recited in the instrument as 
being due,®? nor for amounts subsequently due.?? 
If sureties bind themselves sev- 


lability is not continuing, 


the amount due.®® 


Several sureties. 


tract to the other, part of the consid- 
eration to be paid from funds to be 
received from the government, and 
the assignee furnishing sureties for 
the faithful performance of his duty, 
and the assignee was dismissed by 
the government for failure to per- 
form his duty, his sureties were held 
liable to the assignor for the balance 
of the consideration, such loss being 
the proximate consequence of the as- 
signee’s failure to perform his duty. 
Chaffin v. Gullet, 2 Sneed (Tenn.) 275. 
(2) Where the obligation secured is 
the performance by the principal of 
an act, the measure of damages is the 
profit, if any, plaintiff would have 
made on the Completed transaction. 
Stix, ete., Dry Goods Co. v. Ottawa 
Realty Co., 273 Mo. 376, 202 SW 577; 
Matter of Peo., 222 App. Div. 304, 226 
NYS 175 [rev on other grounds 250 
NYS 410165, NIE 829)].2263)% Where 
the bond indemnifies an employer 
against loss from the larceny or em- 
bezzlement by an employee, and the 
loss occurs as to goods of the em- 
ployer while in Cuba, the measure of 
damages is the value at that time in 
Cuba. Hutner v. American Surety 
Con GL98o NYS" 570. (4) Where the 
bond secures against the issuance of 
fraudulent warehouse receipts to the 
obligee, the measure of damages is 
the difference between the market 
value of the grain called for by the 
receipts and the value of the grain 
actually stored at the time of the is- 
suance of the receipts: Kendrick- 
Roan Grain, etc., Co. v. Weaver, 128 
Tenn. 609, 163 SW 814. (5) Where 
the sureties bind themselves to pay 
any sum within a certain limitation 
for goods sold to the principal, the 
amount recoverable is the value of 
the goods received by the principal 
and. not) paid ifor, \ Lerry, v... Texas 
Brewing Co., 61 Tex. Civ. A. 505, 130 
SW 184. (6) Upon breach of an un- 
dertaking that the principal would 
pay a prior indebtedness, at a speci- 
fied time, the damage sustained is the 
amount of loss from the failure to 
pay. J. R. Watkins Medical Co. v. 
Hunt, 104 Nebr. 266,177 NW 462. (7) 
Where it is sought ‘to hold the surety 
for the value of the use of property 
furnished under a distinct agreement 
by the creditor to the principal for 
use in the performance of the con- 
tract, h#s liability is governed by the 
reasonable value of the use thereof 
and not by the amount stipulated as 
between the principal and the credi- 
tor, . Burr wv. Gardella; 63) Cals 1A. (377; 
200 P 493. 

[b] Where bond is given to mort- 
gagee to secure the completion of a 
building, the measure of damages is 
the difference between the security 
value of the property at the date of 
the breach of the bond and_ the 
amount then due on the mortgage. 
Province Securities Corp. v. Maryland 
Casualty Co., (Mass.) 168 NE 252. 

{e] In Oklahoma, under Rev. L. 
(1910) § 2852, defining the measure of 
damages for a breach of contract, 
where the bond indemnifies against 
abandonment or nonperformance of a 
contract to prospect for oil and gas, 
the measure of damages is the actual 
cash consideration paid to the person 


— 
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amount.?* 


If the surety’s 


bound under the contract to the ob- 
ligee. Hayes v. Covington, 103 Okl. 
282, 229 P 1052. 

* [d] Nominal damages only may 
be recovered in the absence of evi- 
dence as to actual damages. John- 
son v. Southwestern Surety Ins. Co., 
206 Fed. 486; Royal Canadian Bank 
v. Goodman, 29-U.iC. QO, B. (Ont, 574, 

[e] Damages held not speculative. 
—O’Brien v. Illinois Surety Co., 203 
Fed. 436, 121 CCA 546. 

{f] Past indebtedness.—The fact 
that the indebtedness existed at the 
-time payment was guaranteed and 
that the principal was insolvent does 
not show absence of damage. J. R. 
Watkins Medical Co. v. Hunt, 
Nebr. 266, 177 NW 462. 

* 88. La.—Isador Bush Wine, etc., 
Co. v. Wolff, 48 La. Ann, 918, 19'S 765. 

Miss.—Greer v. Bush, 57 Miss. 575. 

Pa.—Bentz’s Est., 14 Phila. 253. 

Tex.—Lasater v. Purcell Mill, etc., 
Co.; 22) Tex? Civ. A, 33; 5455 W* 425: 

Eng.—Williams v. Rawlinson, 3 
Bing. 71, 11 ECL 43, 130 Reprint 440, 
R. & M. 223, 21 ECL 740, 171 Reprint 
1005. 

89. Stewart v. Levis, 42 La. Ann. 
37, 6 S 898; Agawam Bank vy. Strever, 
16 Barb. 82» [aff 18 N. Y.-502];. St. 
Albans Bank v. Smith, 30 Vt. 148; 
Walker v. Hardman, 11 Bligh N. S. 
229, 6 Reprint 319, 4 Cli & F. 258,°7 
Reprint 99; Kirby v. Marlborough, 
2M. &S8S. 18, 105 Reprint 289. 

90. Agawam Bank vy. Strever, 16 
Barb. 82 [aff 18 N. Y. 502]; Walker 
v. Hardman, 11 Bligh N. S. 229, 6 Re- 
print 319, 4 Cl. & F. 258, 7 Reprint 99. 

91 Cobb vas Titus, 10 Nay. 19s 
Robinson Cons. Min. Co. v. Craig, 4 
NYSt 69; Hongkong, etc., Banking 
Co. v. Aldanese, 48 Philippine 990. 

[a] Thus, where the principal 
debtor ‘has paid an amount on the ac- 
count of the debt secured, the surety 
is under an obligation to pay the bal- 
ance up to the amount secured by the 
bond executed by him. Hongkong, 


ete., Banking Co. v. Aldanese, 48 
Philippine 990. 

92. See cases supra note 91. 

93. De 'Camps' v.) Carpin, 19° S. 7G. 
Lode Wiandieva iklenley. WW UYerds. Jinn asp, 


148 Reprint 679. But see Sommers v. 
National Surety Co., 229 Mich. 422, 
201 NW 443 (where the contract con- 
tains a provision that the time for 
performance of the contract may be 
extended without notice to the sure- 
ty, since the work continued after 
such time, extension of time will be 
presumed so as to make the surety 
liable for work after the time for per- 
formance). 


94. New Orleans v. Waggaman, 31 
La, Ann. 299; Dougtherty v. Peters, 2 
Rob. (la.). 52%; Brighton, Bank -v. 


Smith, 12 Allen "(Mass.) 243, 90 AmD 
144; Armstrong v. Cahill, Tes Ree By 
440. 


{a] In the Philippines, under Civ. 
Code arts 1837, 1821 (3), where one of 
several sureties is declared bankrupt, 
each of the others becomes liable for 
a proportionate part of the share of 
the bankrupt. Cacho v. Valles, 45 
Philippine 107. 

95. Goldberg v. Popular Pictures 
Corp., 178 App. Div. 86, 165 NYS 106; 


ee eee ee ee eS eee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Mitigation of damages. 
have sums received by the obligee properly going 
‘in reduction of the damages suffered by the obligee 
applied in mitigation thereof.°®® 

[§ 147] 2. Interest. 
held liable for interest on the amount due from them 
as damages for its detention,®® even though by the 
addition of such interest the sum for which the sure- 
ties are held exceeds the sum named as penalty m 
their contract;®°* as to the latter proposition there 
is, however, more particularly in the earlier deci- 


[§§ 146-147 


erally for certain amounts, each is liable up to that 


The surety is entitled to 


Ordinarily sureties may be 


In re Hewit, 5 Pa. 267. But see Burn 
v. Poaug, 3 S. C. Eq. 596 (where a 
grantee gave bond for purchase mon- 
ey and grantor gave bond indemnify- 
ing against an annuity on the bond, 
which annuity was paid by a purchas- 
er from grantee with reimbursement 
from grantor, the grantee’s surety 
cannot have the amount paid by the 


grantor deducted from the amount 
due) 
ae Rule applied.—Where plain- 


tiff contracts to make a feature mo- 
tion picture for exhibition by defend- 
ant, and the latter was to pay plain- 
tiff the actual cost of the same, not to 
exceed a specified sum, secured by a. 
bond, and defendant rejects the pic- 
ture tendered, so that plaintiff con- 
tracts with another for exhibition, in 
a suit against the principal and sure- 
ty on the bond the amount from such 
other contract must be deducted from 
the liability of the surety. Goldberg 
v. Popular Pictures Corp., 178 App. 
Div. 86, 165 NYS 106. 

96. U. S.—U. S. v. Illinois Surety 
Co., 226 Fed. 653, 141 CCA 409 [aff 
244. SS. 376237 SCts 644, (Gl AuA ee: 


1206]; U.S. v. Emery, 225 Fed. 287. 
D. C.—Goff v. U. S., 22 App. 512. 
Ga.—vU. S. Fidelity, ete., Co. v. 


Koehler, 36 Ga. A. 396, 137 SH 85 
{transf 161 Ga. 934, 132 SE 64]. 

Kan.—Ford County School 
No. 3 V. 
668. 

Me.—Wyman v. Robinson, 73 Me. 
884, 40 AmR 360. 
pg id —State v. Wayman, 2 Gill & J. 

Mass.—Brighton Bank y. Smith, 12 
Allen 243, 90 AmD 144. 

NY. '‘Degnon-McLean Constr. Co. 
Vo, Cay Trust, ete.;) ‘Co.; 99" Appa Div. 
195, 90 NYS 1029 [aff 184 N. Y. 544 
mem, 76 NE 1093 mem, and aff 40 
Mise. 530, 82 NYS 944]. 

Eng. —Meek v. Wallis, 27 L. T. Rep. 
N. S. 640 

Can.—Montreal Vv. 
32, CaN oie uoa: E 

[a] In South Carolina by the act 
of 1815 (6 St. at L. 4) interest is add- 
ed to the recovery aside from dam- 
ages. State v. Wylie, 33 S. C. L. 113. 

{b] Unless surety has resisted or 
obstructed claim (1) his liability for 
interest does not extend beyond the 
penal sum. Thomas Laughlin Co. v. 
American Surety Co., 114 Fed. 627, 51 
CCAS 2475, C2)itt is not in every case 
that interest by way of damages is to 
be recovered on the penalty. State v. 
Wayman, 2 Gill & J. (Md.) 254. 

{[c] Waiver.—Where the principal 
sum has been received by the creditor 
after it is payable, he cannot recover 


Dist. 
De Lano, 96 Kan. 499, 152 P 


Ste. Cunegonda, 


interest. Dixon v. Parkes, 1 Fsp. 110, 
170 Reprint 296. 
97. Colo._-Empire State Surety 


Co. v. Lindenmeier, 
Pao 
Cyels 

Conn.—New Haven v. Eastern Pay. 
Brick) Co., 78 Conn. 689,.63°.A 517 
Washington County Ins. Co. v. Col- 
ton, 26 Conn. 42; Lewis v. Dwight, 
10 Conn. hss 

D. C.—Goff v. U. S., 22 App. 512. 

Ga.—Frink v. Southern anwrne 
Co., 82 Ga. 33, 8 SE 862, 3 LRA 482 


54 Colo. 497, 131 
440, AnnCas1914C 1189) oo fieit: - 


— 


, 


§§ 147-148] 


sions, authority to the contrary,®® and further a re- 
covery of interest as a part of the sum secured as: 
distinguished from damages for its detention has 
been refused, where in excess of a penalty named. 
By statute in some jurisdictions the recovery ona 
bond is limited to the amount of the penalty except 
where the condition is for the payment of money.! 
Interest when allowable as dam- 
ages may be allowed from the time the sureties be- 
came liable,” which, although it may not be from the 
same time that the principal is liable for interest,? is 
generally, in the absence of statutory provision or 
stipulation in the contract to the contrary, such 


Computation. 


PRINCIPAL AND SURETY ~ 


time.* Unless a provision of the contract provides 


Westbrook v. Moore, 59 Ga. 204; U.S. 
Fidelity, etc., Co. v. Koehler, 36 Ga. 
A. 396, 137 SE 85. 

Kan.—McMullen y. Winfield Bldg., 
etc., Assoc., 64 Kan. 298, 67 P 892; 
ay eanela v. Haffey, 34 Kan. 42, 7 P 

Ky.—Waddle v. Wilson, 164 Ky. 
228, 175 SW 382; Carter v. Thorn, 18 
B. Mon. 613. 


Me.—Wyman vy. Robinson, 73 Me. 
384, 40 AmR 360. 
Mass.—Brighton Bank y. Smith, 


12 Allen 243, 90 AmD 144; Warner y. 
Thurlo, 15 Mass. 154; Harris v. Clap, 
1 Mass. 308, 2 AmD 27. 
Mo.—Mutual_ Ben. 
Brown, 80 Mo. A. 459. 
N. H.—Probate Judge v. Heydock, 
SEIN £15490 
N. Y.—Brainard v. Jones, 18 N. Y. 


ings Co. Vv; 


35: Mower v. Kip, 6 Paige 88, 29 
AmD 748. Contra Fairlie v. Lawson, 
5 Cow. 424; Clark v. Bush, 3 Cow. 151. 


N. D.—Dickinson v. White, 25 N. 
D. 5238, 143 NW 754, 49 LRANS 362. 

Okl.—Southern Surety Co. v. En- 
field, 103 Okl. 116, 229 P 446. 

Pa.—Boyd v. Boyd, 1 Watts 365; 
Perit v. Wallis, 2-Dalle252;11 ‘Ta. -ed. 
370; Pennsylvania Ins., etc., Co. v. 
Swain, 7 Pa..Dist. 406; New York L. 
Ins. Co. v. Seckel, 8 Phila. 92. 

Vt.—Howe v. Ransom, 1 Vt. 276. 

W. Va.—Perry v. Horn, 22 W. Va. 
381. 

[a] Reason for rule.—The surety 
may be supposed to know that he is 
responsible to the amount of the 
penalty and the interest, provided a 
breach of the condition will amount 
to so much in damages, and he can- 
not complain of the legal conse- 
quences of his contract. Warner y. 
Thurlo, 15 Mass. 154. < 

{[b] In Illinois (1) Hurd Rev. St. 
(1897) § 2, ¢ 74, providing that credi- 
tors shall be allowed to receive in- 
terest at the rate of five per cent per 
annum for all moneys after they be- 
come due, cannot be invoked to re- 
lieve against the payment of interest 
awarded by statute as compensation 
for delay in making payment of the 
amount due (Holmes y. Standard Oil 
Co., 183 Ill. 70, 55 NE 647 [aff 82 Il. 
A. 476]), (2) and it has been said 
that the liability of a surety on a 
bond is extended beyond the penalty 
from the date when the liability on 
the bond accrues (Illinois Surety Co. 
vy. John Davis Co., 244 U. S. 376, 37 
SCt 614, 61 L. ed. 1206; Leman v. U. 
Ss, Midelity, ete, Co., 137 1ll. A. 258). 

98. Ansley v. Mock, 8 Ala. 444; 
New Home Sewing Mach. Co. v. Sea- 
go, 128 N. C. 158, 38 SE 805; Springer 
v. Canada Exch. Bank, 14 Can. S. C. 


TUG ath er Ont, Ae i290 (att Ont: 
309)]. 
24 Amount of penalty and inter- 


est thereon is limit of recovery. Ty- 
son v. Sanderson, 45 Ala. 364. 

[b] Interest on judgment.—(1) 
Under Consol. St. § 2309, after judg- 
ment against the surety, interest may 
be collected on the judgment at six 
per cent per annum without regard to 
the penalty of the bond (Robinson 
Mfg. Co. v. Blaylock, 192 N. C. 407, 
435 SE 136), (2) even though under 
Consol. St. 2445, as amended by 
Pub. L. (1923) c 100, the surety’s lia- 


bility may not 
(Robinson Mfg. 
pra). 

99. U. S—uU. S. v. Curtis, 100 U. 
S7119, 255 Liveds 5741 i 
ee Cnn ee owls v. Dwight, 10 Conn. 

Kan.—Burchfield v. Haffey, 34 Kan. 
42, 7 P 548. 

Mass.—Rowe v. Peabody, 207 Mass. 
226, 93 NE 604; Brighton Bank v. 
Smith, 12 Allen 243, 90 AmD 144. 
He Y.—Brainard v. Jones, 18 N. Y. 

W. Va.—State v. Purcell, 31 W.Va. 
44, 5 SE 301. 

Ont.—Exchange Bank y. Springer, 
13" Ont. VAS -390: 

1. Westcott v. Maryland Fidelity, 
Co., 87 App. Div. 497, 84 NYS 
731; Degnon-McLean Constr. Co. v. 
City Trust, etc., Co., 40 Mise. 530, 82 
NYS 944 [aff 99 App. Div. 195, 90 NYS 
1029 (aff 184 N. Y¥. 544 mem, 73 NE 
1093 mem)]; Ringle v. O’Matthies- 
sen, 39 NYS 92 [aff 10 App. Div. 274, 
41 NYS 962 (aff 158 N. Y. 740 mem, 
53 NE 1131 mem)]. 

2. sOwen=v.. USS. 65 Colo.159\7 174 
P 816; McPhee v. U. S., 64 Colo. 421, 
174 P 808; Empire State Surety Co. 
v. Lindenmeier, 54 Colo. 497, 131 P 
437, AnnCas1914C 1189; McMullen v. 
Winfield Bldg., etc., Assoc., 64 Kan. 
298, 67 P 892, 91 AmSR 236, 56 LRA 


exceed the penalty 
Co. v. Blaylock, su- 


924; London vy. Citizens’ Ins. Co., 13 
Ont. 713. 

3. Dorsett v. Lambeth, 6 La. Ann. 
yl, 

4 State v. Scranton Title Guar- 


anty, etc., Co;, 2% ida 7525 152. P1389 
[app dism 240 U. S. 136, 86 SCt 345, 
60 L. ed. 566]; Montpelier v. Na- 
tional Surety, Co, 97 Vt? 111,.122) A 
484, 33 ALR 489; Whereatt v. Ellis, 
103 Wis. 348, 79 NW 416, 74 AmSR 


865. 

bs OW. Sin Sa vawlllinois ySune ty: 
Co., 226 Fed. 653, 141 CCA 409 [aff 
P44 SE SiG" aes Ct Ol4.. 61) leved: 
1206]; U.-S.:v. Quinn, 122° Med. 65, 
58 CCA 401; Tarr v. Rosenstein, 53 
Fed. 112, 3 CCA 466 [aff 51 Fed. 368]. 

Colo.—Empire State Surety Co. v. 
Lindenmeier, 54 Colo. 497, 131 P 4387, 
AnnCas1914C 1189. 

Ga.—Frink v. Southern Express 
Co., 82 Ga. 33, 8 SE 862, 3 LRA 482. 

Md.—State v. Wayman, 2 Gill & J. 
254. ; 

Mass.—Brighton Bank v. Smith, 12 
Allen 243, 90 AmD 144; Heath v. Gay, 
10 Mass. 371. 

Mo.—McDonald v. Loewen, 145 Mo. 
A. 49, 130 SW 52. 

N. Y.-—Degnon-McLean Constr. Co. 
ve Gity Trust; etes” Co.; 799 ‘App. Div. 
195, 90 NYS 1029 [aff 184 N. Y. 544, 
76 NE 1098. and aff 40 Misc. 530, 82 
NYS 944]; Newark v. James F. Leary 


Constr. Co., 118 Misc. 622, 194 NYS 
212; Mower v. Kip, 6 Paige 88, 29 
AmD 748. 


N. D.—Dickinson v. White, 25 N. 
D. 523, 1483 NW 754, 49 LRANS 362. 

Pa.—Folz v. Tradesmen’s Trust, 
etc., Co., 201 Pa. 583, 51 A 379; Penn- 
sylvania Co. for Ins. on Lives, etc. v. 
Swain, 189 Pa. 626, 42 A-297 [aff 7 
Pa. Dist. 406]; Boyd y. Boyd, 1 Watts 
365. 

{a] Leading case is Brighton Bank 
vy. Smith, 12 Allen (Mass.) 248, 90 


[50° C.F], 91 


otherwise, when demand or notice is necessary inter- 
est may be computed only from the time of the de- 
mand or notice.® 
tion of a suit may be a sufficient demand.? In some 
Jurisdictions interest is computed from the date of 
the breach.* Interest is computed to the time of re- 
covering judgment,® and the rate may be stipulat- 
ed in the contraect,!° in which ease the sureties can- 
not be held for interest at a higher rate.11 

[§ 148] 3. Costs. 
costs and expenses incurred by the creditor or obligee 
in an endeavor to enforce the liability of the prin- 
cipal’ unless they have undertaken to be answerable 


The filing of a claim® or institu- 


Sureties are not liable for 


AmD 144. 

New Amsterdam Casualty Co. v. U. 
S. Shipping Bd. Emergency Fleet 
Corp., 16 F. (2a) 847 (so saying). 

[b] Where sureties do not set 

aside and cause to remain idle a fund 
to meet the decree or judgment, the 
text rule is especially applicable. 
Tarr v. Rosenstein, 53 Fed. 112, 8 
CCA 466 [aff 51 Fed. 368]. 
__Le] Surety’s liability for interest, 
if any, is for such as accrues from 
unjustly withholding payment after 
notice of default of the principal. 
Black Diamond SS. Corp. v. Maryland 
HMidelity, etcm (Con, 3s Hy (2d)! Ten. 

6. Geo. H. Sampson Co. vy. Com., 
208 Mass. 372, 94 SE 473. 

7 U. S.—vU. S. v. Curtis, 100 U. S. 
119, 25 L. ed. 571; Globe Indemn. Co. 
v. Southern Pac. Co., 30 F. (2d) 580 
Teertiorari den 279 U. S. 860 mem, 49 
SCt 418 mem, 73 L. ed. 1000 mem] 
(under New York Law); U.S. v. Tli- 
nois Surety Co., 226 Fed. 653. 141 CCA 
409 [aff 244 U. S. 376, 37 SCt. 614, 61 
ved: 1206)]¢ Wass. Hillss-26 Fy Cas: 
No. 15,369, 4 Cliff. 618. 

Ga.—Frink v. Southern Express 
Co., 82 Ga. 33, 8 SE 862, 3 LRA 482. 

Be As v. Thurlo, 15, Mass. 


Mo.—McDonald v. Loewen, 145 Mo. 
A. 49, 1830 SW 52. 

N. Y.—Guffanti v. National Surety 
Cows 234IN.. Yo 19259137 NE 22: 

N. D.—Dickinson v. White, 25 N. D. 
523, 148 NW 754, 49 LRANS 362. 

[a] Interest runs from date of 
service of summons in a suit on the 
bond, where no demand is made. Mc- 
Donald v. Loewen, 145 Mo. A. 49, 130 
SW 52. 

8. Conn.—Washington County Ins. 
Co: ve Colton, 26/Conn:. 42: 

Me.—Wyman v. Robinson, 73 Me. 
384, 40 AmR 360. : 
we Y.—Brainard v. Jones, 18 N. Y. 
vv. 

Pa.—Perit v. Wallis, 2 Dall. 252, 1 
ised. 3'7 05 New-1Y ork“! La Ins: -Co.aye 
Seckel, 8 Phila. 92. 

W. Va.—Perry v. Horn, 22 W. Va. 
381. 

Wis.—Whereatt v. Fllis, 103 Wis. 
348, 79 NW 416, 74 AmSR 865. 

9. Faber v. Lathom, 77 L. T. Rep. 
N.S. 168. 

10. Schwartz v. Smith, 143 App. 
Div. 297, 128 NYS 1 [aff 207 N. Y. 714 
mem, 101 NE 1121 mem]. 

[a] In Minnesota, under Comp. St. 
p- 376 § 1, the stipulation must be in 


writing in order to be effective. Allen 
v. Jones, 8 Minn. 202. 
11. Schwartz v. Smith, 143 App. 


Div. 297, 128 NYS 1 [aff 207 N. Y. 714 
mem, 101 NE 1121 mem]. 

12, ‘Ark, Batesville Bank  v. 
Maxey, 76 Ark. 472, 88 SW 968. 

Mass.—Copp v. McDugall, 9 Mass. 1. 

WN. Y.—Thomson v. American Surety 
Col, 170 Ne Y¥. 109). 62: NEI 1073. 

S. C.—Leslie v. Taggart, 27 8S. C. L. 
al 

W is.—Brinker v. Meyer, 81 Wis. 33, 
50 NW 782. 

Eng.—Colvin v. Buckle, 8 M. & W. 
680, 151 Reprint 1212. 

Alta.—Guenard v. Coe, 7 Alta. L. 
245, 17 DomLR 47, 28 WestLR 250, 6 
WestWkly 922. 

Ont.—Kelly v. Canadian Bank of 


92 [50 C.J.] 


therefor,'? or a suit is necessary to disclose the prin- 
The sureties are liable for the 
costs of the proceeding against them;*® but an ap- 
portionment of the costs among. the plaintiffs and 
sureties will be made if it seems just.1® 
however, will not be relieved in equity until he has 
paid costs which he, by his pleadings, has caused 
The rule that a 
surety on a bond is not hable beyond the penalty 
named therein'® does not prevent the recovery of 
costs where allowed, even though the addition of such 
amount makes the total amount exceed the pen- 
alty;+® but it has been said that a surety’s liability 
does not ordinarily extend beyond the penalty of the 
bond unless he has in some way resisted or obstructed 


cipal’s lability.+4 


plaintiff to incur unnecessarily.17 


PRINCIPAL AND SURETY 


A surety, 


named.?* 


the recovery of the claim against him.?° 


VI. TERMINATION AND RELEASE OF SURETY’S LIABILITY*?® 


[§ 150] A. In General. 


Commerce, 52 Ont. L. 456, 
DomLR 479: 

[a] Distinct obligation.—Expens- 
‘es incurred in enforcing a liability of 
the principal as to an obligation for- 
eign to the surety cannot be assessed 
against the latter. Province Securi- 
ties Corp. v. Maryland Casualty Co., 
(Mass.) 168 NE 252. 

13. Spark v. Heslop, 1 E. & EH. 563, 
10Z ECL 563, 120 Reprint 1020; Mon- 
treal v. Ste. Cunegonde, 32 Can. S. C. 
135; Kelly v. Canadian Bank of Com- 
merce, 52 Ont. L. 456, [1923] 4 Dom 
LR 479. See In re Lockey, 1 Phil. 
509, 19 EngCh 509, 41 Reprint 726 
(holding that, under a provision of 
the bond to obey all orders of the 
chancellor, the sureties are liable for 
costs of the proceedings against the 
principal). 

14. Scully v. Hawkins, 14 La. Ann. 
183; Maunsell v. Egan, 9 Ir. Eq. 283; 
Guenard v. Coe, 7 Alta. L. 245, 254, 17 
DomLR 47, 28 WestLR 250, 6 West 
Wkly 922 [cit Cyc]... 

[a] Unnecessary costs.—The sure- 
ty is not liable for costs unnecessari- 
ly incurred. La Fayette Mut. Bldg. 
Assoc. v. Kleinhoffer, 40 Mo, A. 388. 

15. Heppe v. Johnson, 73 Cal. 265, 
14 P-833; Peo. v. Love, 25 Cal. 520; 
Seully v. Hawkins, 14 La. Ann. 1838. 

16. Essex County v. Wright, 13 
Ont. Pr. 474. 

17. Watson v. Allcock, 4 De G. M. 

. 242, 58 EngCh 188, 43 Reprint 
499. 


18. See supra § 128. 

19. Held v. Burke, 83 App. Div. 509, 
82 NYS 426; State v. Wylie, 33 S. C. 
1, uiley 

20. Thomas Laughlin Co. v. Amer- 
ican Surety Co., 114 Fed. 627, 51 CCA 
247 


21. National Surety Co. v. Run- 
nelstown Cons. School Trustees, 146 
Miss. 277, 111 S 445; Donlan v. Ameri- 
can Bonding, ete., Co., 13D NSCB E2 
51 SE 924. But see Henne v. Sum- 
mers, 23 Cal. A. 7638, 139 P 907 (hold- 
ing that sureties are liable for attor- 
ney’s fees incurred as a result of the 
principal’s breach even though such 
have not been paid). 

22. Cal.—Sinnott v. 
45 Cal. A. 46, 187 P 105, 

Inds. Fidelity, 
American Radiator Co., 
84 NE 558; 


[1923] 4 


Schumacher, 


ete., (Contin: 
41 Ind. A. 712, 
eS. Fidelity, CCH Coun, 
American Blower Co., 41 Ind. A. 620, 
84 NE 555; Shoup v. Snepp, 22 Ind. A. 
30, 53 NE 189. 

Iowa.—Ft. Dodge First Nat. Bank v. 
Breese, 39 Iowa 640. 

Ky.—U. S. Fidelity, etc., Co. v. Car- 
ter, 158 Ky. 737, 742, 166 SW 238 [cit 


ye]. 
La.—Algiers, etc., R. Co. v. Mills, 
5 La. A. (Orleans) 159. 
Miss.—National Surety Co. v. Run- 
nelstown Cons. School Trustees, 146 


Southland L. Ins. Co., 


Miss. 277, 111 S 445. 

Mo.—Kline Cloak, ete., Co. v. Mor- 
ris, 293 Mo. 478, 240 SW 96; Orpheum 
Theater, etc., Co. v. Kansas City Cas- 
ualty Co., 239 SW 841. 

Tex.—Wright v. McAdams Lumber 
Co.,' (Civ.: A.) 218° SW 571; Shaw v. 
(Civ. A.) 185 
Sw 915. 

[a] Attorney’s fees held not cov- 
ered.—U. S. Fidelity, etc., z 
ter, 158 Ky. 737, 166 SW 238; 
ican Surety Co. v. Phillips, (Tex. Civ. 
A.) 198 SW 623. 

[b] Where holder of note provid- 
ing for attorney’s fees personally filed 
it against the principal’s estate, and 
received part payment, and afterward 
employed an attorney, who com- 
menced suit against the sureties, he 
was. held entitled to attorney’s fees, 
although the balance of the note was 
paid by the principal’s estate pending 
the suit. Shoup v. Snepp, 22 Ind. A. 
30, 53 NE 189. 

[ce] Surety to indemnifier is not li- 
able for attorney’s fees expended by 
plaintiff in defending an _ action 
against it where the terms of the con- 
tract gave him a right to defend by 
his own attorney. Algiers, etc., R. Co. 
v. Mills, 5 La. A. (Orleans) 159. 

[ad] Amount allowed held not ex- 
cessive.—Kline Cloak, etc., Co. v. Mor- 
ris, 293 Mo: 478, 240 SW 96. 

23. Labarthe v. Mazzei, 2 La. A, 
(Orleans) 367; Spark v. Heslop, 1 EB, 


ry 563, 10 ECL 563, 120 Reprint 
24.~ See statutory provisions; and 
case infra this note. 
[a] In MGLouisiana, under Act 
(1918) No. 225, attorney’s fees are 


not recoverable where only part of 

the amount claimed is recovered 
against the surety. Thibodeaux v. 
Globe Indemn. Co., 6 La. A. 380. 
25: Jones v. Findley, 84 Ga. 52, 10 
SE 541; McCauslan v. Zoar Holding 
Co.,/ 181 Mise. 148, 227 NYS 75. 
26. See supra § 128. 
27. Hartford F. Ins. Co. v. Casey, 
196 Mo. A. 291, 191 SW 1072 
28. Cross references: 
Consent of surety to release of execu- 
tion against judgment debtor as not 
discharging his liability on note see 
Bills and Notes § 671. 
Discharge of: 
Mortgagor from liability as surety 
oo Mortgages §§ 760, 761, 786, 

Retiring partner from liability as 
surety on firm debts see Partner- 
ship § 595. 

Surety: 

By pet of debt see Novation 


For purchaser of property of de- 
cedent, sold under order of 
court see Executors and Admin- 
istrators §'1610. 


*By GILBERT G. FINLEY (§§ 150-151). 


[§ 149] 4. Attorney’s Fees. 
-ble for the attorney’s fees of the creditor or obligee?* 
unless there is an express provision in the contract to 
that effect,?2 or the sureties have agreed to be an- 
swerable for all expenses,?* or statutes so provide.?* 
And the sureties will not be liable for attorney’s 
fees, even though there be an express stipulation 
therefor, if their liability is sought to be enforced in 
some other way the on the contract in which such 
stipulation appears.’ 
lates that damages shall include attorney’ s fees, un- 
der the rule that a surety on a bond is not hable 
beyond the penalty named therein,?® the surety is not 
liable for attorney’s fees in excess of the’ penalty 


[§§ 148-150 


Sureties are not lia- 


Even where the bond stipu- 


As a general rule the lia- | bility of a surety ends with the extinguishment of 


Discharge of:—Cont’d 
Surety :—Cont’d 
On: 

Administration bond see Execu- 
tors and Administrators §§ 
2563-2574. 

Appeal bond see Appeal and Hr- 
ror §§ 3379-3402; Criminal 
Law § 3771 note 71 [c]; Jus- 
tices of the Peace § 682. 

Attachment bond see Attach- 
ment § 1194. 

Bail bond see Bail §§ 70-102, 
279-291, 

Bond of: 

Bank officer see Banks and 
“Banking § 125. . 

Claimant to attached proper- 
ty see Attachment § 952. 
Cory. officer see Counties § 

0 
Court commissioner see Court 
Commissioners § 14 
se see Depositaries 
3 


Guardian of insane person 
are Insane Persons §§ 310-— 
Justice of the peace see Jus- 

tices of the Peace § 44, 

Liquor dealer see Intoxicat- 

ing Liquors § 155 

Officer of: 

Beneficial or fraternal so- 
ciety see Beneficial As- 
sociations § 51. 

Petitioners for drainage 
district see Drains § 147. 

Private corporation see 
Corporations § 1834. 

Publie officers in general 
see Officers §§ 410-416. 

Bond or other security in cer- 
tiorari proceeding see Certio- 
rari § 196. 

Bond required by court for sup- 
port of abandoned wife see 
Husband and Wife § 957. 

Building and construction con- 
tracts see Building and Con- 
struction Contracts §§ 195- 

Building and construction con- 
tract from liability to mate- 
rialmen. and subcontractors 
ae Mechanics’ Liens §§ 488-— 

Contractor’s bond for perform- 
ance of municipal improve- 
ments see Municipal Corpora- 
tions §§ 2537, 2549. 

Delivery bond see Attachment 
§§ 717-737. 

Guardianship bond see Guard- 
ian and Ward §§ 502-511. 
Injunction bond see: Injunctions 

§§ 791-793. 

Prison limits bond or poor debt- 
or’s bond see Arrest § 264; 
Executions § 1167. 

Recognizance see Recognizanc- 
es [34 Cyc 522 et seq]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


te 


§ 150] 


the obligation of the principal.2® It follows that, as 
a general rule, a surety is discharged when his prin- 
cipal is released from liability?® subject to certain 
exceptions, hereinafter considered,?! where the prin- 
cipal is released from causes which originate with 
the law and not in the voluntary acts of the credi- 
tor,?* and to a further exception that a surety for a 
married woman, minor, or other person incapable 
of contracting remains bound notwithstanding the 
principal may be discharged on account of his in- 
capacity,*? unless the principal without capacity to 
contract disaffirms and restores to the creditor or 
obligee everything received by him under the con- 
The surety is not, released because other 
parties with whom he is acting do not: comply with 
their agreement with him through no fault of the 


tract.3+ 


obligee or creditor.*° 
Judgment in favor of principal. 
Discharge of:—Cont’d 


Surety :—Cont’d 
On:—Cont’d 


Replevin bond see Replevin [34' 


Cyc 1579]. 

School building contract see 
Schools and School Districts 
[85 Cye 962]. 

Sheriffs’ and constables’ bonds 
see Sheriffs and Constables 
[35 Cye 1913 et seq]. 

Special bond of executor or ad- 
ministrator on sale of real es- 
tate see Executors and Ad- 
ministrators § 1571. 

Trustee’s bond see Trusts [39 


Cyc 650]. 
Trustee’s bond by order of 
Gch. see Trusts [39 Cyc 
650}. 


Usurious contract see Usury 

Leos Cy Cr LOroil 
To: 

Dissolve garnishment see Gar- 
nishment § 658. 

Proceed under insolvent or poor 
debtor acts see Executions § 
1178. 

Secure payment of rent see 
Landlord and Tenant § 1108. 

Wife from liability as surety caused 

by mortgage of her separate es- 
tate for her husband’s debt see 
Husband and Wife § 608. 

Effect on bankrupt of discharge of 
sureties see Bankruptcy § 726. 

Law governing discharge of surety 
see supra § 5, 

Part payment of liquidated debt by 
surety as accord and satisfaction 
see Accord and Satisfaction § 42 
29. U. S.—uU. S. v. Alexander, 110 

U.S: 325, 4.SCt'99, 28 L. ed. 166. 
Ala.—McBroom vy. Governor, 6 Port. 

32. 

Ga.—Brown v. Ayer, 24 Ga. 288; 
Southern Surety Co. v. Williams, 36 
Ga. A. 692, 137 SE 861 [cit Cyc]. 

Ill.—Dupee v. Blake, 148 Ill. 453, 35 
NE 867 [rev 50 Ill. A. 155]; Himrod v. 
Baugh, 85 Ill. 435. 

Ind.—Bridges v. Blake, 106 Ind. 
832, 6 NE 833. 

Ky .—Veatch vy. Derrick, 224 Ky. 332, 
6 Sw (2d) 279; Gray v. Merrill, ‘lal 
Bush 633; 
247. 

La.—Brink v. Bartlett, 105 La. 336, 
29 S 958; Stewart v. Levis, 42 La. 
Ann. 37, 6 S 898; Municipality No. 2 
v. Groning, 15 La. 166; Leckie v. 
Seott, 10 La, 412. 

Me.—State v. Dow, 53 Me. 305. 

s Md.—Blackburn y. Beall, 21 Md. 

08. 

Minn.—Downs v. American Surety 
Co., 182 Minn. 201, 156 NW 5; Hast- 
ings First Nat. Bank v. Rogers, 13 
Minn. 407, 97 AmD 239. See Harriet 
State Bank v. Samels, 164 Minn. 265, 
204 NW 938 (holding provision in 
bond to contemplate partial release). 

Miss.—Anthony v. Capel, 53 Miss. 
350. 

Mo.—Scroggin v. Holland, 16 Mo. 
419, 
N. J.—Sholes v. Hisner, 90 N. J. Ll. 


A surety can set 


Havens v. Foudry, 4 Mete.: 
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up, as a defense, 
in favor of the principal in an action for the same 
alleged: default.?® 
even though the surety was not a party to the action 
in which judgment was rendered,*?* although there is 
authority to the contrary.?8 
has been obtained against the sureties, if judgment 
afterward is rendered in favor of the principal, the 
sureties are released.*° 
only in reducing the amount of the claim against him, 
the sureties are released to the same extent.*° 
surety is not released by a judgment of dismissal for 
want of prosecution in favor of the principal where 
due to the failure of the surety to.see that the ac- 
tion was prosecuted in accordance with his agree- 
ment.*+ Nor is the surety released where, on appeal, 
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that a judgment has been rendered 


The rule has been held to apply 


Even though judgment 


If the principal succeeds 


The 


the judgment for the principal is reversed.*? 


151, 100 A 213. 

N. Y.—Dibble v. Richardson, 171 N. 
Y. 131, 63 NE 829; Shutts v. ‘Fingar, 
POOSNES Yo"539, 3 NE 588, 53 AmR 231; 
Aeschlimann y. Presbyterian Hospi- 
tal, 29 App. Div. 630, 53 NYS 998 [aff 
165 N. Y. 296, 59 NE 148, 80 AmSR 
728]; Brady v. Peiper, 1 Hilt. 61s 
Tousey v. Barber, 132 Misc. 861, 231 
NYS 133; een ayer v. Englert, 62 How 
Pr 479 [aff 10 Daly 463]. 

Pa.—Metropolitan Nat. Bank v. 
Merchants, ete., Bank, 155 Pa. 20, 25 
A 764; .Wiley’s Est., 12 Phila. 152. 

Tenn.—Brown v. McDonald, 8 Yerg. 
£58; 29) Am Dy 1123 

Vt.—Flagege v. Locke, 74 Vt. 320, 52 
ene Paddleford v. Thacher, 48 Vt. 

Can.—Milne v. Yorkshire Guaran- 
tee, etc, Corp., 3.7, Can..S. C. 331. 

[a] Obligation declared void.—A 
surety is no longer liable where the 
contract for the performance of which 
he is surety is declared void. Colum- 


bus v. Chicago Bonding, etc., Co., 11 
‘Oh. A. 42. 

30. Ala.—McBroom vy. Governor, 6 
Port. 32. 

Iowa.—Gower v. Halloway, 13 Iowa 
154. 

Kan.—Ray v. Brenner, 12 Kan. 105. 

Mo.—Melvin v. Evans, 48 Mo. A. 


421. 

N. Y.—Phelps v. Borland, 103 N. Y. 
406, 9 NE 307, 57 AmR 755; Revel 
Realty, etc., Co. v. Maxwell, 65 Misc. 
54,119. NYS 257. 

Pa. —Wiley’s Est., 12 Phila. 152. 

[a] Discharge of principal by vol- 
untary act of creditor will release the 
surety from liability. Phelps v. Bor- 
land, 103 N. Y. 406, 9 NE 307, 57 AmR 
755; Revel Realty, ete., Co. v. Max- 
well, 65 Mise. 54, 119 NYS 257. 

31. Discharge by operation of law 


‘see infra §§ 311-318. 


32. Williams v. Moseley, 2 Fla. 304. 

33. Lagerquist v. Bankers’ Bond, 
ete., Co., 201 Iowa 430, 205 NW 977, 43 
ALR 585; Jones v. Crosthwaite, 17 
Iowa 393; Winn v. Sanford, 145 Mass. 
302, 14 NE 119, 1 AmSR 461; Gates v. 
Tebbetts, 83 Nebr. Dios dee) NW 1120, 
20 LRANS 1000, 17 AnnCas 1183. 

34. Nations v. Gregg, 290 Fed. 157; 
Lagerquist v. Bankers’ Bond, etc., Co., 
201 Iowa 4380,.205 NW 977, 438 ALR 
585; Stanhope y. Shambow, 54 Mont. 
360, 170 P 752; Evants v. Taylor, 18 
N. M. 371, 1387 P 583, 50 LRANS 1113. 

35. Lipps v. Panko, 938 Nebr. 469, 
140 NW 761. 

36. Ala.—Hill v. McKenzie, 39 Ala. 
314. 

Conn.—State v. Northrop, 93 Conn, 
558, 106 A 504, 7 ALR 1014. 

Ga.—Marietta Fertilizer Co. v. Ga- 
ry, 22 Ga. A. 604, 96 SE 711; Schlit- 
tler v. Deering Harvester Co., 3 Ga, A. 
86, 59 SH 342. 

Towa.—Stevens y. Carroll, 131 Iowa 
170, 105 NW 658; Ames v. Maclay, 14 
Iowa 281. 

Kan.—Hurd v. U. S. Fidelity, etc., 
Con IUGeKan-4535. 221 (P33, 

La.—Brashear Y. Carlin, ye ia, 395. 


Merger of right and liability. Whenever a note 


Mo.—State v. Coste, 36 Mo. 437, 88 
AmD- 148; Stolze v. U. S. Fidelity, 
ete, Cox, 153 Mo vA. 29, 13d) Siweouss 

N.. Y.—Peo. v. Metropolitan Surety 
Co,; 1 Gl App. Dive £5; 156) INVIS 102K 

Tenn.—Bank of Commerce y. Por- 
ter, 1 Baxt. 447. 

Tex.—Garrett v. Dodson, (Civ. A.) 
199 SW 675; Grayson County Nat. 
Bank v. Wanderlohr, (Civ. A.) 131 SW 
1168; Sonnentheil v. Texas Guarantee, 
Wee CO 28) Pes Civn “An 436, BOO Sia 


Vt.—Brown vy. Vermont Mut. F. Ins. 
Coe 83 Vd. 161, 74 A 1061, 29 LRANS 


[a] Consent judgment.—Where, in 
an action against the principal and 
his sureties on an official bond, the 
principal failed to defend but no judg- 
ment was taken against him and on 
the .trial, the evidence being held in- 
sufficient against the sureties and the 
court being about to direct a verdict 
in their favor, plaintiff consented that 
the principal should be included there- 
in, the verdict in favor of the princi- 
pal worked the discharge of the sure- 
ties even though the court was in er- 
ror in its rulings as to the sufficiency 
of the evidence against them. U. S. 
vs Mattoon, 16° D.C. 565. 

[b] Where some of the principals 
were relieved from judgment at law 
by an injunction, isSued upon execu- 
tion of the required statutory bond, 
and the injunction was perpetuated as: 
to a part of the principals only and 
dissolved as to the others, it was held 
that the sureties could not be subject- 
ed to the statutory judgment. Hill v. 
McKenzie, 39 Ala. 314. 

[ec] Errors affecting Hability of 
surety only are immaterial if the 
judgment in favor of the principal is 
correct. Thompson v. Chaffee, 39 Tex. 
Civ. A. 567, 89 SW 285. 

37. State v. Parker, 
Brown v. Bradford, 30 Ga. 927; Dick- 
ason v. Bell, 13 Las Ann. 2493" Gilliv. 
Morris, 11 Heisk. (Tenn.) 614, 27:-Am 
R 744. 

38. 
214. 

39. Michener v. Springfield Engine, 
ete., Co., 142 Ind. 130, 40 NE 679, 31 
LRA 59; Thomas v. Wilson, 6 Blackf. 
(Ind.) 203; Ames vy. Maclay, 14 Iowa 


72 Ada. (181; 


State Bank v. Robinson, 13 Ark: 


281; Dickason vy. Bell, 18 La. Ann. 
249, 

40. Jones v. Kilgore, 19 S. C, EKq.. 
63. 

[a] Usurious interest.—W here, 


after a judgment against sureties, suit 
was brought against the administra- 
tor of the principal, who succeeded in 
reducing the claim of the creditor to 
the principal sum only, owing to hayv- 
ing found evidence of usury among 
the papers of the principal, the sure- 
ties will be relieved, in equity, upon 
payment of the principal sum and le- 
gal interest. Jones v. Kilgore, 19 S. 
C. Eq. 63. 

41. Hardin v. Johnston, 58 Ga. 522. 

42. Thomas y. Whittaker, 11 Ky- 
Op. 875. 
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or bond on which the principal is primarily liable 
comes into the hands of the principal, with a right 
to enforce it, a surety thereon is discharged.*? | Sim- 
ilarly, if a mortgagee purchase the mortgaged land,** 
_ or if a purchaser of land takes an assignment of a 
judgment which is a lien on the land,*® or a landlord 
takes as assignment of a lease on which the surety 1s 
secondarily liable for the rent,*® a surety for the in- 
debtedness is discharged by the merger of the right 
and liability in one person. But the lability of a 
surety for the accrued rent of personal property un- 
der a contract of letting, reserving to the owner the 
option of requiring the return of the property, is not 
released by a sale of the property and termination 
of the letting.47 A surety on a judgment is not dis- 
charged by an assignment of the judgment to the 
wife of the principal debtor in the absence of any 
showing that the judgment has been paid by the prin- 
cipal or that the consideration for the assignment 
was money of the principal.** 

[§ 151] B. Rescission or Revocation of Con- 
tract4®°—1. In General. The rescission or revocation 
of the principal contract by the parties thereto,*° 
or of the suretyship contract,®! or of both contracts, 
as by a new agreement or novation,°? will, as a gen- 
eral rule, discharge the surety from further habil- 
ity, but it will not release him from lability for ob- 
ligations which have already become fixed there- 
under.®? A surety is not released by a notice of the 
obligee to the principal that he is going to cancel 
the principal contract where the latter, at his urgent 
request, is given further indulgence.®* An interven- 
tion by the other party to the contract in aid of its 
execution,®* or to protect his rights until its execu- 
tion,®°* is not a rescission of the contract discharg- 
ing the surety. Nor does a refusal of the other par- 
ty to the contract to continue to be bound by it after 

43. Johnson v. Hicks, 97 Ky. 116,) 166; 
30 SW 3, 16 KyL 827; Ashoff v. Van| Co., 77 Wash. 
Brunt, 84 Mich. 575, 48 NW 151; Com. 56. Gay v. 
v. Royer, 161 Pa. 351, 29 A 36; In re| 768, 134 SE 803. 
McIntosh, 158 Pa. 525, 27 A 1042; Don- 57. 
nan v. Watts, 22 S. C. 430; Galphin| 174 P 682; 
v. McKinney, 6 S. C. Hq. 280. LUC LCs, COs, 

44. Building Assoc. v. Benson, 2 
WklyNCas (Pa.) 541. 


45. Wright v. Knepper, 1 Pa. 361; 
Johnson v. Young, 20 W. Va. 614. 
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Manhattan v. U. S. Fidelity, etc., 64. 
405, 
Carpenter, 


Cohn y. Smith, 37 Cal. A. 
Zimmerman v. U. 
150 Bas 27.7, 
Bridgeton v. Maryland Fidelity, etc., 
Cor, 83 Ni JL, La, 6455, 916) AS ORs): 
v. Newark Watch Case Material Co., 
112 App. Div. 7, 98 NYS 68 [aff 188 


[§§ 150-153 


the principal’s breach,*’ nor a forfeiture of the con- 
tract based on the principal’s breach of its terms,°® 
operate to discharge the surety, especially where the 
contract provides for forfeiture on terms which as- 
sume the continuance of the principal’s accrued in- 
debtedness’ thereunder.°® 

[§ 152] 2. Revocation by Surety*®°—a. In Gen- 
eral. A surety bound for an indefinite and con- 
tingent liability and not for a sum fixed and certain 
to become due. may revoke and end his future lia- 
bility in either of two cases: (1) Where the guar- 
anteed contract has no definite time to run. (2) 
Where it has such definite time, but the principal has 
so violated’ it and is so in default that the creditor 
may safely and lawfully terminate it on account of 
the breach.°t Where the suretyship contract is for 
a prescribed period, the surety cannot terminate the 
relation before the end of that period without the 
principal’s consent,°? unless the principal has been 
guilty of some default or dereliction of duty.®? 

[§ 153] b. By Notice. If the surety’s liability is 
to arise or is to be increased by future acts of the 
obligee or creditor, and no time has been pre- 
seribed in the contract, the surety can terminate his 
liability as to the future by notifying the creditor 
or obligee that he withdraws,** but he remains lia- 
ble for any rights the creditor or obligee previously 
may have acquired,®° and, if the ereditor or obligee 
suffered further losses after the receipt of the no- 
tice in spite of his diligent efforts to protect him- 
self, the sureties are not entitled to have their liabil- 
ity thus hmited to the defaults before the notice was 
received.°® On the other hand, if the consideration 
for the surety’s contract has been executed fully, as 
in the case of a bond for the payment of a sum e¢er- 
tain,®°* or tor the performance of services,®® or in 


Mich.—Jeudevine y. Rose, 36 
Mich. 54. 

N. Y.—Hmery v. Baltz, 94 N. Y. 408; 
Hunt v. Roberts, 45 N. Y. 691; Fisch- 


137 P1008. 
35 Ga. A. 


764, | er v. Mahland, 191 App. Div. 209, 181 
S. Fidel- | NYS 179; Vidi v. United Surety Co., 
90 S 647;-1155 App. Div. 502, 140 NYS 612. 


Oh.—National Liberty Ins. Co. v. 
Meyer, 21 Oh. A. 385, 153 NE 162. 

Vt.—Ricketson v. Lizotte, 90 Vt. 
386, 98 A 801, 802 [cit Cyc]. 


Keene 


46. Smith v. Thurston, 19 Mo. A. 
48. : 

47. Monsarratt v. Equitable Trust 
Co., 14 Pa. Super. 541. 

48. Hall v. Bardwell, 1 Pa. C. Pl. 
22. 

_ 49. Rescission of contracts gen- 
erally see Contracts §§ 620-691. 

Cancellation of official bond see Of- 
ficers § 414. 

50. Wilkesbarre 
Powell, 86 Misc. 321, 149 NYS 209; 
“Weinhagen v. Hayes, 174 Wis. 233, 
178 NW 780, 1838 NW 162, 187 NW 756; 
Hewison v. Ricketts, 63 L. J. Q. B. 
ia ip lp 

51. See infra §§ 152, 153. 

52. See Novation § 64. 

53. Tanner v. Johnson, 119 Ark. 
506, 178 SW 376; Com. v. Francis, 25 
Ay WSC. mob? 

[a] Mlustration.—Cancellation of 
a road building contract and transfer 
of the job to another did not release 
the surety from liability for mate- 
rial furnished before cancellation, 
even though it was used by the sec- 
ond contractor. Com. v. Francis, 25 
Pa Dist. Ob. 

54. American Constr. Co. v. Las- 
sig, (Tex. Civ. A.) 20 SW (2d) 797. 

55. Adtna Indemn. Co. v. Balti- 
more, ete., R.Co., 1f4 Mal 523, 84a 


Realty Co. Vv. 


N. Y. 598 mem, 81 NE 1167 mem]. 
58. Romero v. Romero, 29 N. ¥ 

667, 226 P 652; Rock v. Monarch Bldg. 

Co., 87 Oh. St. 244, 100 NE 887. 

59. Mulert v. Pittsburg Real Est. 
Must: Couved 6 Pay 602) io cA 8485 

60. Revocation before delivery and 
acceptance see supra § 74. 

Termination of employment see su- 
pra §§ 139-141. 

61. Emery v. Baltz, 94 N. Y. 408. 

62. Lawyers’ Surety Co. v. Ay- 
rault, 165 App. Div. 254, 150 NYS 800. 

[a] Thus a surety for a trustee, in 
the absence of default of the latter, 
may not terminate his liability nor 
compel the trustee to account before 
termination of the trust term. Law- 
yers’ Surety Co. v. Ayrault, 165 App. 
Div. 254, 150 NYS 800. 

[b] ,Company becoming surety on 
bond, can be released from liability 
under N. €. L. (1893) ¢c 300 § 5, on the 
same terms as an individual; but a 
surety company cannot remain on the 
bond and limit its liability by such 
unreasonable restrictions as would 
amount practically to a release. Tar- 
boro Bank v. Maryland Fidelity, etc., 
roR. 128 N.C, 366, 38 SE 908, 83 AmSR 

638. Lawyers’ Surety Co. v. Ay- 
rault, 165 App. Div. 254, 150 NYS 800. 


Wis,—Bremer v. Rufener, 186 Wis. 
195, 202 NW 206. 

Ont.—North British Mercantile Ins. 
Coz. vw Kean, 16) Ont. 117. 

[a] Surety is released where, be- 
fore the appointment of the principal, 
the surety notified the agent’s em- 
ployer of repudiation of the surety- 
ship but received no reply. North 
British Mercantile Ins. Co. v. Kean, 
TGsOmta wel 

65. Bostwick v. Van Voorhis, 91 
Nv Mg soo. 

[a] For example, one who guaran-~ 
tees the performance of a contract 
has the right, after default by his 
principal which would justify its 
termination, to require that the con- 
tract be terminated and the claim 
against himself, as surety, be con- 
fined to the damages then recovera- 
ble. Hunt v. Roberts, 45 N. Y. 691. 

66. Ricketson v..Wizotte, 90 Vt. 
386, 98 A 801. 

67. See Bonds § 75. 

68. Saint v. Wheeler, etce., Mfg. 
Co., 95 Ala. 362, 10 S 539, 36 AmSR 
210; A. S. Ripley Bldg. Co. v. Coors, 
37 Colo. 78, 84 P 817; Tooke v. Burke, 
141 La. 746, 75 S 668; Gordon v. Cal- 
vert, 4 Russ. 581, 4 HngCh 581, 38 
Reprint 924 [aff 2 Sim. 253, 2 EngCh 
2538, 57 Reprint 784]; Calvert v. Gor- 


*By FRANK L. MORGINSON (§§ 152-153). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the case of an official bond,®® such as the bond of a 
sheriff" or of a tax collector,’* the surety cannot 
terminate his lability by notice*? unless the creditor 
assents thereto.*® Where a lease is from year to 
year or from month to month, a surety thereon may, 
by notice, terminate his liability as to rent accruing 
by reason of a hold-over clause,** but he cannot, by 
notice, terminate his contract during its continu- 
ance."° 

Statutory provisions. The right to terminate his 
contract is sometimes given to a surety by statute,7® 
and in such ease, in order that the. surety be released, 
it is essential that he comply strictly with the law.77 
A right given to sureties by statute to terminate 
their contracts must be deemed to be intended to in- 
clude surety companies, where the statute does not 
expressly except them, and, at the time of its enact- 
ment, surety companies were expressly authorized to 
act as sureties.** The surety company, by accepting 
a contract of indemnity from the principal which 
expressly provides that such acceptance shall not lim- 
it or abridge any right or remedy which the surety 
may otherwise have,’® does not waive the statutory 
right. to terminate the contract; nor does the mere 
fact that the company has received compensation for 
a period beyond the date of a motion for discharge 
from further lability prevent the company from ob- 
taining the statutory relief. 

Contractual provisions. A surety may expressly 
reserve in his contract the right to terminate it by 
notice,®* and the same is true as to the right of the 
creditor or obligee to annul the suretyship contract 
by notice.S? Where the contract gives the creditor 
or obliges the right to annul it by notice, and notice 
is given, the surety remains liable for all breaches 
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prior to such notice,*+ but where the bond also 
contains a provision for completing the transaction 
at the expense of the principal and surety, the sure- 
ty is lable thereunder even after the notice.8> No- 
tice by the surety cannot operate instantly, but the 
right must be exercised reasonably.®° 

Sufficiency of notice. The notice requisite to ter- 
minate future liability must be definite and un- 
equivocal,*? and it must. be received by the creditor 
or obligee,*® although notice to an agent has been 
held sufficient.*° Formal notice by the surety is not 
required unless stipulated for in the contract,®° and 
may then be waived. 

[§ 154] C. Change, Death, or Disability of Par- 
ties*°°—1. Principal—a. In General. As a general 
rule a surety will be discharged by a change of prin- 
cipals to which he has not consented.°? He will 
be discharged by the erasure of the name of the prin- 
cipal,®* or by a substitution®® or addition®* of prin- 
cipals. The insertion in the body of the bond as a 
principal of the name of a surety who has signed the 
bond, and its subsequent erasure, will not release 
sureties who signed after the insertion and before 
the erasure when the bond, considered as a whole, 
shows the surety’s true relation.°* A surety is not 
discharged by a removal of the principal from one 
place to another;°® but if a surety has become liable 
for the principal in a particular building, the surety 
is not lable for another person who succeeds to the 
occupancy of that building, although the creditor is 
not notified of the change.®® The dissolution of a 
corporation by the governor because of delinquency 
in the payment of a license fee will not discharge a 
surety on its bond where the statute provides that 
such delinquency shall not operate to impair the 


don, 3 M. & R. 124. 


69. See Officers § 416. 

70. See Sheriffs and Constables [35 
Cye 1915]. 

71. Lewiston v. Gagne, 89 Me. 395, 


36 A 629, 56 AmMSR 432. 

See cases supra notes 67-71. 
73. Saint v. Wheeler, etc, Mfg. 

Co., 95 Ala. 362, 10 S 539, 36 AmSR 

210. 


74, Pleasanton’s App., 75 Pa. 344; 
Desilver’s Hst., 9 Phila. (Pa.) 302. 
75. Coe v. Vogdes, 71 Pa. 383; 


Traegar vy. Hartnett, 15 WklyNC (Pa.) 
300. 
Discharge of surety by expiration 
of‘lease see supra § 143. 

76. See statutory provisions; 
case infra this note. : 

[a] In California, under Civ. Code 
§ 2814, defining a continuing guaran- 
ty, § 2844, providing that a surety 
has all the rights of a guarantor, and 
§ 2815, providing that a continuing 
guaranty may be revoked at any time 
as to future transactions by the guar- 
antor, the surety at will may revoke 
a bond as to future transactions. 
White Sewing Mach. Co. v. Courtney, 
Tei Gall 674, 75 P 296: 

77. Bolen v. National Surety Co., 
108 S. C. 403, 94 SH 1049. f 

Application by sureties on official 
ponds generally for release see Offi- 


and 


cers 416. 

ae re Thurber, 162 N, Y. 244,. 
56 NE 631. é 

79. Right of surety to indemnity 


from principal see infra § 394 et seq. 

80. ae a6. Thurber, 162 N. Y. 244, 
56 NE 681. ; 

gl. Matter of U. S. Fidelity, etc., 
Co., 50 Misc. 147, 98 NYS 217. 

62. Gass v. Stinson, 10 F, Cas. No. 
5,260, 2 Sumn. 453; Ricketson v. Li- 
zotte, 90 Vt. 386, 98 A 801. But see 
Philippine Nat. Bank v. Escueta, 50 
Philippine 991 (even where the con- 


tract contains a provision that writ- 
ten notice to the creditor will release 
the surety, the fact that the credi- 
tor did not consent to such withdraw- 
al nor release the surety prevents 
his release). 


83. See cases infra note 84. 
84. U. S. v. Maloney, 4 App. (D. 
C.) 505; Smith v. Molieson, 148 N. 


Y. 241, 42 NE 669. \ 

[a] Notice recalled.—A surety on 
a contractor’s bond is not released 
because the obligee gave notice, if 
such notice subsequently was _ re- 
ealled, and the contractor allowed to 
proceed, although the default oc- 
curred afterward. Smith v. Molle- 
son, 148 N. Y. 241, 42 NE 669. 
Newton y. Devlin, 134 Mass. 


86. Ind.—lLa Rose v. Logansport 
Nat. Bank, 102 Ind. 332, 1 NE 805. 

N. Y.—Reilly v. Dodge, 131 N. Y. 
153, 29 NE 1011; Bostwick v. Van 
iVoorhis, 91) Navy. soe. 

Oh.—National Liberty Ins. Co. Vv. 
Meyer, 21 Oh. A. 385, 153 NE 162. ~ 

Vt.—Ricketson v. Lizotte, 90 Vt. 
386, 98 A 801, 802 [cit Cyc]. 

Wash.—Dunn y. Bailey, 143 Wash. 
SOs. Ay 12 MGB. 

[a] Reason for rule.—If the ef- 
fect of the notice by the surety is to 
be’ such as is claimed, that is, if it 
discharged the surety giving it, and 
in consequence thereof discharged all 
the other sureties, the instant it was 
communicated to the creditor, it 
might be quite embarrassing and 
damaging to the creditor. Bostwick 
Vv. Van Voorhis, 91 N. Y. 363. 

[b] Notice held not effective two 
hours later. Dunn v. Bailey, 143 
Wash, 570, 255 P 930. 


87. Bremer v. Rufener, 186 Wis. 
195, 202 NW 206. 
[a] Notice held insufficient.— 


Bremer v. Rufener, 186 Wis. 195, 202 


*By GILBERT G. FINLEY (§§ 154-166). 


NW 206. 

88. American Surety Co. v. Mor- 
ris, 78 Colo. 504, 242 P 983. 

89. White Sewing Mach. Co. v. 
Courtney, 141 Cal. 674, 75 P 296; Un- 
1oOmy Cont. wins. 1COn eve) Smal helO 
Mich. 353, 63 NW 488. 

90. Gass v. Stinson, 10 F. Cas. No. 
5,260, 2 Sumn. 453, 

91. Gass vy. Stinson, supra. 

92. Cross references: 

Change of parties by amendment in 

judicial proceedings see infra § 166. 
Novation as discharging surety see 

Novation § 64, 

93. See infra this section; and §$§ 
5:6, Lo. 

94. Martin v. Thomas, 
CUES) S'S, a6) Tire ds 6'80). 

95. Vincent ov. Reo. 125) dls 50.0% 
Georgetown First Nat. Bank v. Gate- 
wood, 39 SW 509, 19 KyL 225. 

96. Moberly Bank vy. Meals, 316 
Mo. 1158, 295 SW 738; Shults v. Kraus- 


24 How. 


kopf, (Mex. Civ. A.) 286 ‘Sw 544; 
Carrique v. Beaty, 24 Ont. A. 302. 

97. Ranking v. Tygard, 198 Fed. 
TSi5 PL LOC CAS 59 1M 


98. Sacramento County v. Bird, 31 
Cal.~66; Rouss Vv. King, 7459. C. 2511, 
64 SH 615, 69 S.C. 168) 48 SE 220, 

[a] Description of principal (1) 
as being of a certain place is nothing 
more than descriptio personz (Rouss 
Vv. King, 74°78. C. 251) 564 S615; 69 S! 
C..168, 48 SH 220), (2) and the re- 
moval of the principal’s business to 
another place will not discharge the 
surety (Rouss v. King, supra). 

99. Manhattan Gas Light Co. v. 
Hly, 39 Barb. (N. Y.) 174; °25 HowPr 
237 (a surety on:an application for 
gas for another is not liable for gas 
furnished ‘to the principal’s succes- 
sor, even though the principal might 
remain liable for lack of notice to the 
gas company of the change). 


96 [50 C.J.] 


rights of others.t 

“Assignment of a contract by the principal will 
discharge a surety for its performance? unless the 
right to assign was contemplated by the contract. 
But an assignment of a contract by the principal so 
as to enable the assignee to act as his agent will not 
release the surety.t The consent of both contract- 
ing parties to the assignment of a contract is neces- 
sary in order to release a surety thereon,® and where 
the assent of one of two or more obligees is not suf- 
ficient to vary the obligation of the contract, the as- 
sent of one will not release the surety.°® 

Transfer of property. A surety on notes executed 
in payment of property will not be discharged where, 
subsequent to the transfer, with his knowledge and 
consent, of the property to another, the seller assent- 
ed to the transfer, upon the transferee assuming 
payment of the notes, no agreement being made to 
release either the original purchaser or his surety.” 
Nor will the transfer by a corporation of its busi- 
ness and property to another release its sureties on 
a note where the obligee refused to take the trans- 
feree’s note in lieu of the corporation’s.® 

Surety for joint principals is not lable for one of 
them acting independently.® 

[§ 155] b. Death of Principal. As:a general rule 
the death of the principal has no effect on the labil- 
ity of his surety as.to anything which occurred prior 


1. Dowd v. American Surety Co., 
69 Or. 418,139) P 112. 388; 

2. Todd vy. Greenwood Tp. School 
Dist. No. 1, 40 Mich. 294. 11. 

3. Sachs v. American Surety Co., 
%2 App. Div. 60, 76 NYS, 335 [afé 177 
N. Y. 551 mem, 69 NE 1130 mem]. 

4. Denver Engineering Works Co. 
v. Elkins, 179 Fed. 922 [rev on other 
grounds 181 Fed. 684, 105 CCA 1]; 
Los Angeles Stone Co. v. National 
Surety Co., 178 Cal? 247, 173 P 79. 

[a] Illustrations. — (1) Assign- [a] 
Ba by a contractor for street im- 
provements for the purpose of ena- 
bling the assignee to complete the 
contract as his agent will not dis- 
charge ‘the surety. Los Angeles 
Stone Co. v. National Surety Co., 178 
Wa vin2ay Ios Tos. Ca)e An assign- 
ment of a contract for purposes of 
collection only will not discharge the 
surety (Denver Engineering Works 
Co. v. Elkins, 179 Fed. 922 [rev on 
other grounds 181 Fed. 684, 105 CCA 
1]), (3) since the right to sue the 
principal has not been given up by 
the creditor (Denver Engineering 


tery). 
‘Co. 38 (Cal, -A. 


O’Shea, 58 Wash. 
Casi912A 417. 


27). 


466, 176 P 705. 
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Tex.—Scantlin v. Kemp, 
Ennis v. Crump, 6 Tex. 85; Scott 
v. Dewees, 2 Tex. 1538. 17. 
Melvin v. Evans, 
421 (tort action for assault and bat- 


12. Albany v. U. S. Fidelity, etc., 
466, 176 P 705; 
plee v. Herrman, 16 Pa. Super. 45 
[rev:+ 9) Pas Dist 271; 


169, 108 P 436, Ann 


Illustrations.— (1) The surety 
on a lease for years is liable for rent 
of the entire term even though the 
death of the principal occurs before 
termination thereof. Supplee v. Herr- 
man, 16 Pa. Super. 45 [rev 9 Pa. Dist. [a] 
(2) The surety of a 
of a street railroad franchise on a 
bond for the completion of the rail- 
road is not discharged from liability 
by the death of the principal. 
v. U. S. Fidelity, ete, Co., 38 Cal, A. 18. 


13. Lenox y. Notrebe, 
No. 8,246b, Hempst. 
Prescott, 15 Gray (Mass.) 


[$§ 154-156 


to his death’® unless the cause of action is such as 
abates with the death of the principal.+! If the ob- 
hgation was for a fixed term or undertaking, the 
surety is liable as to defaults arising after the prin- 
cipal’s death, whether an administrator has been 
appointed or not.1? If, however, the liability of the 
principal terminates with his death, his sureties can- 
not be held for anything which arises thereafter.+? 
So a surety for a firm is not liable for the acts of the - 
surviving partuers after the death of one1* unless 
it appears that the suretyship contract created a con- 
tinuing liability.t® 

[§ 156] c. Formation of, or Change in, Partner- 
ship. A surety for one person as principal is not 
hable for the acts of a partnership of which he is 
a member,*® or for the acts of a partnership after- 
ward formed by the principal with another.17 Nor 
is a surety for an individual liable for materials fur- 
nished his partner and charged to such partner in- 
dividually.** Butif a principal, who takes in a part- 
ner after the formation of the suretyship contract, is 
treated and continues to act in an individual ¢a- 
pacity, his surety will not be discharged.1® <A surety 
for a partnership cannot be held for debts or obliga- 
tions incurred after a change in the personnel of the 
firm?° unless the suretyship contract contemplates a 
continuing security for the firm without reference to 


its composition.* So a surety for a firm is not lia- 
34 Tex. ] London Assur. Corp. v. Bold, 6 Q. B. 
514, 51 ECL 514, 115 Reprint 192. 
Ky.—Connecticut Mut. L. Ins. 
Co. v. Scott, 81 Ky. 540. 

Mass.—Parham Sewing Mach. Co. 
v. Brock, 113 Mass. 194. 

Mich.—White Sewing-Mach. Co. v. 
Hines, 61 Mich. 423, 28 NW 157. 

Wash.—Spokane Union Stockyards 
Macdonald v.| Co. vy. Maryland Casualty Co., 105 
Wash. 306, 178 P 3. 

Eng.—Bellairs v. Ebsworth, 3 
Campb. 53, 170 Reprint 1303; Monte- 
fiore) Vv. Lloy@ol5-C. Ba N.S1.208) 09 
ECL 203, 143 Reprint 761; Wright v. 
Russel, W. Bl. 934, 96 Reprint 551, 
3 Wils. 530, 95 Reprint TAO: 
Notice.—Where the _ obligee 
has notice of the partnership, he must 
inform himself whether its business 
extends to that secured. Spokane Un- 
ion Stockyards Co. v. Maryland Cas- 
ualty Co., 105 Wash. 306, 178 P 3. 
Se Mca it Gb Onmehee tena Dist. 

o. 6 v. Smith r. 586, 127 P2T9N, 
sb a Lore Cn dg CLEANS) Go 
Behe Ban sure: 19.. Gilbert vy. State Ins. Co., 3 Kan. 
% Sure-|A. 1, 44 P 442; Wallowa County 


48 Mo. A. 


Sup- 


grantee 


Albany 


Works Co. v. Elkins, supra). 

5. French v. Powell, 135 Cal. 636, 
68 F 92; Multnomah County School 
Bite No. 45 v. Hallock, 86 Or. 687, 169 

[a] Parties entitled to benefit of 
security contract, whether they are 
parties to the contract or not, must 
assent to assignment before the sure- 
ty is released. French v. Powell, 135 
alt tos. Oso vl oe. 

6 U.S. v. Illinois Surety. Co., 226 
Fed. 653, 141 CCA 409 [aff 244 U.S. 
376, 387 SCt 614, 61 L. ed. 1206]. 


We Orottiiv, Gaara o9idL ex Cry, vA, 
433, 126 SW 670. 
8. Rusk First Nat. Bank v. Rusk 


Pure Ice Co., (Tex. Civ. A.) 136 SW 
89. 

9. State v. Boon, 44 Mo. 254. 

10. Ind.—State v. Soale, 36 Ind. 
INE HGR IGS INGO le 

La.—McCloskey v., Wingfield, 32 
La. Ann. 38; Parham v. Cobb, 7 La. 


Ann. 157. 
Me.—Baker v. Elliot, 73 Me. 392. 
54-Nebr, 222, 


Nebr.—Bell v. Walker, 
74 NW 617. 

Pa.—Elmendorf v. Whitney, 153 
Pa. 460, 25 A 607. 


ties on a bond given by a husband for 
the expenses of his wife at a hospital 
are not liable for expenses subse- 
quent to the husband’s death). 

[a] Bond given to secure property 
held to abide issue of suit is person- 
al merely, and sureties thereon are 
not bound for a breach of a third 
party after the death of the principal. 
Lenox v. Notrebe, 15 F. Cas. No. 8,- 
246b, Hempst. 225. 

14. Connecticut Mut. L. us, Co. 
v. Bowler, 6 F. Cas. No. 3,106, Holmes 
263; Richardson vy. Steuben County, 
174 App. Div. 491, 160 NYS 445 [aff 
155 NYS 571, and rev on other grounds 
226. N. Y. 18, 122 NE 449]; ‘Simpson 
v. Cooke, 1 Bing. 452, 8 ECL 590, 1380 
Reprint 181. 

15. Van Wert First Nat. Bank v. 
Houtzer, 96 Oh. St. 404, 117 NE 383; 
Simpson v. Cooke, 1 Bing. 452, 8 HCL 
590, 1380) Reprint 181. 

16. Peery v. Merrill, 75 Okl. 55, 
179: P 28; Wallowa County School 
Dist.. No. 6 v. Smith, 63 Or. 586, 127 P 
797, 48 LRANS 65; London Assur. 
Corp. v. Bold, 6 Q. B. 514, 51 ECL 514, 
115 Reprint 192. 

[a] Knowledge by surety of part- 
nership does not make him liable. 


School Dist. No. 6 v. Smith, 63 Or. 
586, 127 P 797, 48 LRANS 65. 

[a] Rule applied where all the 
goods furnished are delivered and 
charged to his individual account. 
Wallowa County School Dist. No. 6 
Vv. Smith, 63. Or.) 586; 127° P 7975943 
LRANS 65. 

20. Farmers’ Co-op. Creamery Co. 
v. Huhn, 241 Mich. 238, 216 NW 370; 
Richardson y. Steuben County, 174 
App. Div. 491, 160 NYS 445 [aff 155 
NYS 571, and rey on other grounds 
226 N. Y. 13, 122 NE 449]. 

[a] Whether change was benefi- 
cial or prejudicial does not alter the 
rule. Farmers’ Co-op. Creamery Co. 
v. Huhn, 241 Mich. 23, 216 NW 370. 

[b] Walid change (1) is required. 
Farmers’ Co-op. Creamery Co. v. 
Huhn, 241 Mich. 28, 216 NW 3870. (2) 
Addition of the wife of a member to 
the partnership will not release the 
surety, since such addition is invalid, 
as a wife cannot be her husband's 
partner. Farmers’ Co-op. Creamery 
Co. v. Huhn, supra. 

21. Dupee v. Blake, 148 Ill. 453, 35 
NE 867; Richardson v. Steuben Coun- 
ty, 226 ONE 13, 122 NE 449. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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23. 
164 Ark. 542, 262 SW 985. [a] 


§§ 3156-160] 


ble after a new member is added”? or after a change 
caused by the withdrawal of a member or the dis- 
solution of the firm.?? If the partnership has been 
formed for a fixed period, the surety is not liable be- 
yond the time when it should have been wound up 
under the ‘articles.24 However, if the surety has 
become liable for the performance of a particular 
contract by a partnership, its subsequent. dissolution 
before the completion of the contract will not re- 
lease him from liability for each of the former part- 
ners so far as that particular contract is econcerned.?° 

[§ 157] d. Assignment of Lease.2* As-a general 
rule the assignment of a lease by the tenant does not 
discharge his surety from liability 3°" especially is 
this true where the right to assign was contemplated 
by the lease.28 However, if the right to assign is 
negatived in the lease, its assignment, if accepted 
by the lessor, will release a surety of the lessee,?° 
and likewise if the landlord voluntarily accepts an- 
other as his tenant by way of substitution for the 


first lessee.2° An assignment by the assignee of a 
22. peur v. Blake, 148 Ill. 453, °35 

NE 86 
ee ——Gazette Pub. Co. v. Cole, | Phila. (Pa.) 152. 


Mich.—Mathews v. Garman, 
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v. Feldman, 110 NYS 412; 
Maguire, 42 Pa. 7 


Assignment of false copy of 
the lease by the original lessee to sub- 


[D0; Crd oe 


lease will release his surety from further lability.*+ 

[§ 158] e. Insanity of Principal. A surety is not 
discharged by the insanity of his principal.?? 

[§ 159] f. Consent of Surety. A surety who con- 
sents to a change of principals is, in accord with the 
general rules as to consent and waiver of defenses 
by a surety,?* not released from liability on his sure- 
tyship contract.°4 

[§ 160] 2. Creditor or Obligee—a. In General. 
In general, a surety is discharged by a change of the 
obligee without his consent.*° So an assignment of 
the principal contract by the obligee discharges the 
surety unless he consents thereto, where the contract 
runs to a designated obligee,?® except in the ease of 
an assignment for collection merely.?7 So a surety 
on an undertaking given to two or more joint obli- 
gees or creditors is not liable after any change in 
such obligees*® unless the intention, appearing from 
the instrument, is to be bound to the obligees as a 
class or fluctuating body.?® A surety for a pur- 
chaser of goods from a partnership will be dis- 


Frank v. 
In re Wiley, 12 


signs his interest to another who ob- 
tains possession and is recognized 
by the lessor, the surety of both is 
discharged. Wiley’s Est., 12 Phila. 
(PBa.) 152. 


110 
Mich. 559, 68 NW 243. 

N. Y.—Burch v. De Rivera, 53 Hun 
367, es NYS 206. 

N. D.—Standard Oil Co. v. Arnestad, 
6 N. D. 255, 69 NW 197, 66 AmSR 604, 
34 LRA 861. 

Okl.—Peery v. Merrill, 75 Okl. 55, 
a9 Pes. 

D.—London, etc., F. Ins. Co. v. 
Holt, LOIS2D: 171, 72 NW 403. 

Wash. —Friendly v. National Sure- 
ty Co., 46 Wash. 71, 89 RB 177, 10 LRA 
NS 1160. 

Eng.—Cambridge Univ. v. Baldwin, 
5 M. & W. 580, 151 Reprint 246. 

[a] Surety is not liable for de- 
faults of an individual after dissolu- 
tion of the partnership. Peery v. 
Merrill, 75 Okl. 55, 179 P 28. 

[b] Unawareness of obligee of the 
dissolution of. the partnership will 
not make the surety liable. Gazette 
Pub. Co. v. Cole, 164 Ark. 542, 262 SW 
985; Standard Oil Co. v. Arnestad, 
6 N. D. 255, 69 NW 197, 66 AmSR 604, 
34 LRA 861. 

{[c] Even though the bond is con- 
ditioned for performance by three 
named persons as principals, “and 
the survivors and survivor of them, 
and such other person and persons 
as should or might act at any time or 
times thereafter, in partnership with 
them or any or either of them,” etc., 
a surety is discharged by the retire- 
ment of one of the named persons. 
Cambridge Univ. v. Baldwin, 5 M. & 
W. 580, 151 Reprint 246. 

[d] After dissolution of partner- 
ship a surety on a warehouseman’s 
bond given by the partnership is not 
liable for storage tickets issued sub- 
sequent to the dissolution. State v. 
Interstate Surety Co., 48 S. D. 341, 
204 NW 650. 

Death of member of firm see supra 
§ 155 notes 14, 15. 

24. Small v. Currie, 5 De G. M. & 
G. 141, 54 EngCh 114, 43 Reprint 824. 

25. Abbott v. Morrissette, 46 Minn. 
10, 48 NW 416; Freeman v. Berkey, 
45 Minn. 438, 48 NW 194; Kaufmann 
v. Cooper; 46 Nebr. 644, 65 NW 796; 
U. S. Fidelity, etc., Co. v. Burton Lum- 
ber Co., (Tex. Civ. A.) 221 SW 699, 703 
[quot Cyel. 

26. Liability of: 


“ Lessee for rent after assignment of 


lease see Landlord and Tenant §§ 
1227, 1228. 
Surety for rent after death of prin- 
cipal see supra § 155. 
27. Damb v. Hoffman, 3 EH. D. 
Smith (N. Y.) 361; Kamioner v. Bal- 
kind, 93 Misc. 458, 158 NYS 310; Fleck 


[50 C. J.—7] 


tenants will not discharge a surety 
on the original lease. Fleck v. Feld- 
man, 110 NYS 412. 

28. Stein v. Jones, 18 Ill. A. 5438; 
Way v. Reed, 6 Allen (Mass.) 364; 
Morgan v. Smith,,.70 N. Y. 537; Ver- 
schleiser v. Newman, 76 Misc. 544, 135 
NYS 671; Flank v. Kuhlmann, 63 
Misc. 334, 117 NYS 110. 

[a] Leases contemplating assign- 
ment.—A lease stating that the les- 
see shall not assign without the writ- 
ten consent of the lessor. Stein v. 
Jones, 18 Ill. A. 543; Way v. Reed, 6 
Allen (Mass.) 364; Morgan v. Smith, 
70 N. Y. 537; Verschleiser v. New- 
man, 76 Misc. 544, 135 NYS 671. 

[b] Consent by lessor to the as- 


signment will not discharge the sure- |: 


ty who did not know of the assign- 
ment. Flank v. Kuhlmann, 63 Misc. 
St, dl ie INDY) S elOs 

[c] Assignment without lessor’s 
consent, where it constitutes a breach 
of the lease, will not release the 
surety for the performance’ of the 
covenants thereof from liability for 
rent. Flank v. Kuhlmann, 63 Misc. 
BoA, INYiSy 10" 

29. Bedford v. Jones, 5 Leg. Gaz. 
(Pa.) 230. But see Frank v. Maguire, 
42 Pa. 77 (where, although the lease 
contained a covenant not to assign 
or underlet, the surety was held lia- 
ble for rent accruing after assign- 
ment and acceptance of the assignee 
by the landlord). 

30. Koenig v. Miller Bros. Brewery 
Co., 38 Mo. A. 182; Brill v. Friedhoff, 
102 Misc. 565, 169 NYS 193 [rev on 
other grounds 184 App. Div. 673, 172 
NYS 544 (aff 229 N. Y¥. 547 mem, 129 
NE 909 mem)]; Damb vy. Hoffman, 
3.2 Ds Smithy, GN. ay.) 860: 

[a] Illustration.—Where the ex- 
ecutor of a surety for rent on a lease 
has, in an individual capacity, taken 
over the property and been accepted 
as sole tenant, the deceased’s obliga- 
tion as surety is discharged. Brill 
v. Friedhoff, 102 Misc. 565, 169 NYS 
193 [rev on other grounds 184 App. 
Div. 673, 172 NYS 544 (aff 229 N. Y 
547 mem, 129 NE 909 mem)]. 

[b], Merely accepting rent from 
one in possession under the lease 
does not show that the landlord had 
allowed an assignment or subletting 
of the premises without the surety’s 
consent. Henne vy. Summers, 23 Cal. 
Anil6e,e Logie SOT: 

81. Wiley’s. Est., 12 Phila. -(Pa.) 
152 

[a] Application of rule.—Where 
one of two assignees of a lease as- 


Release of assignee by assignment 
see Landlord and Tenant § 101. 

32. Severson v. Macomber, 153 
App. Div. 482, 188 NYS 250 [aff 212 
N.Y. 274, 106 NE 72]. 


33. See infra §§ 191-195. 

34. Peery v. Merrill, 75 Okl. 55, 
IB PNAS. 

[a] Surety who consents to a 


change of the principals, requests 
that the business of the principal be 
continued, and exacts a real estate 
mortgage from the remaining prin- 
cipal to indemnify him against lia- 
bility, is not discharged. Peery v. 
Merrill, 75: OKI. 55,179 _P 285 

35. See cases infra this note; 
notes. 36-40. 

[a] Payee of note.—(1) A surety 
on a note will be discharged by a 
change in the name of the payee 
thereof (Bell v. Mahin, 69 Iowa 408, 
29 NW 3231; Robinson v. Berryman, 
22 Mo. A. 509) (2) or in the capacity 
in which he acts (Hodge vy. Farmers’ 
Bank, 7 Ind. A. 94, 34 NE 123; Tyler 
v. Winslow First Nat. Bank, 150 Ky. 
515, 150 SW 665; Jackson v. Cooper, 
39 SW 39,19 KyL 9; Springfield First 
Nat. Bank v. Fricke, 75 Mo. 178, 42 
AmR 397). (3) Adding letters stand- 
ing for ‘‘president’’ after the name of 
the payee of a note releases the sure- 
ty. Tyler v. Winslow First Nat. 
Bank, supra (‘‘Pt.’’); Springfield First 
Nat. Bank vy. Fricke, supra. (4) Writ- 
ing ‘‘cashier”’ after the name of the 
payee is a material alteration, as the 
note thus becomes payable to a bank. 
Hodge v. Farmers’ Bank, supra. (5) 
Inserting ‘“‘guardian”’ after the name 
of the payee discharges the surety. 
Jackson v. Cooper, supra. 

36. Standard Sewing-Mach. Co. v. 
Smith, 51 Mont. 245, 152 P 38, LRA 
1918A 292. 

[a]e Consent of surety is necessary 
to an assignment by the obligee of 
the principal contract which, in its 
nature, is unassignable by one of the 
parties without the consent of the 
other. Standard Sewing-Mach. Co. 
v. Smith, 51 Mont, 245, 152 P 38, LRA 
1918A 292. 

37. Denver Engineering Works v. 
Elkins, 179 Fed. 922 frev on other 
grounds 181 Fed. 684, 105 CCA 1]. 

38. Bowers v. Cobb, 31 Fed. 678 
(where, by an arrangement between 
two sureties on a bond, one of them 
is released from liability as between 
themselves, sureties on an indemnify- 
ing bond given to them are. dis- 


charged). 
39. Gargan v. School Dist. No. 15, 


and 
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charged by the withdrawal of a member of the part- 
nership before the time for performance of the con- 
tract.4° Where a corporation is the obligee, its dis- 
solution releases sureties on bonds held by it.41 Aft- 
er the consolidation of two or more corporations, 
sureties on bonds given to such corporations are 
sometimes liable to the new corporation, by virtue 
of the statutory provisions under which such con- 
solidation is effected.*? 

Assignment of lease. The assignment of a lease 
by the lessor will not discharge a surety of the lessee 
from liability.*# 

[§ 161] b. Death of Creditor. Death of the ob- 
ligee is held to terminate the suretyship, although 
his executors continue the principal in the same ¢a- 
pacity as before.*+ And a surety on an undertaking 
given to two or more joint obligees or creditors, such 
as partners, are not hable after any change in the 
number of such obligees or creditors by death.*® 

[§ 162] c. Change of Status. The liability of 
sureties on a bond given to certain person or persons 
as obligees is terminated by such obligees becoming 
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[§§ 160-163 


ineorporated,*® or by the company, constituted by 
the obligees, being merged into an incorporated com- 
pany,*? or by the obligee entering into a partner- 
ship.t® But where the security runs to a fraternal 
organization and is for the benefit of a subordinate 
branch, a change of status of the beneficiary which 


is immaterial to the risk, as by incorporation, will 


not release the sureties.*® 

[§ 163] 3. Surety—a. In General. A surety will 
be discharged*by the erasure of the name of a co- 
surety®® or by a substitution of cosureties.°! The 
addition of a cosurety after the execution and deliy- 
ery of the suretyship contract will discharge the sure- 
ties who signed at the inception of the contract,*? 
but those sureties who signed after its completion 
will not be released from liability.°? However, it 
has been held that, where sureties are severally 
bound for specified sums, the addition of other sure- 
ties separately bound for specific sums will not dis- 
charge the prior sureties.°* The addition of a guar- 


anty®® or supplemental sureties®® will not affect the © 


lability of a surety. 


4 Colo. 58; Bakers’ Union v. Streuve, 
3 Oh, Dec. (Reprint) 110, 3 WklyLGaz 
253; Metcalf v. Bruin, 2 Campb. 422, 
170 Reprint 1204, 12 Hast 400, 104 Re- 
print 156; Barclay v. Lucas, 3 Dougl. 
321, 26 ECL 214, 99 Reprint CG yet Hela BE 
R. 292 note, 99 Reprint 1100. See 
Moller v. Lambert, 2 Campb. 548, 170 
Reprint 1247, (where it was said "that 
an action.can be maintained upon a 
bond expressed to he payable to a 
mercantile firm by the persons who 
actually constituted the firm when the 
bond was executed). 

40. Black v. Albery, 89 Oh. St. 240, 
106 NE 38. 

41. Washington Bank v. Barring- 
ton, 2 Penr. & W. (Pa.) 27 (where the 
sureties were discharged and, al- 
though the legislature after ward re- 
vived the charter ‘in as full force as 
if no forfeiture had taken place,’’ the 
sureties were not liable ‘for subse- 
quent defaults). \ 

42. Pee Apher Lighting Co, w. Ho- 
bart, 98 Mo. A. 227, 68 SW 942 (under 
a statute providing that on consolida- 
tion of two corporations the new cor- 
poration shall enjoy all the rights be- 
longing to each, a surety executing a 
bond to a corporation after the en- 
actment of the statute is presumed to 
have the law in contemplation, and 
hence is liable to the new corpora- 
tion); Pennsylvania, etc., R. Co. v. 
Harkins, 149 Pa. 121, 24 A 175; East- 
ern Union R. Co. v. Cochrane, 9 Exch. 
197, 156 Reprint 84. 

43. West v. Lee Soon, 8 Sask. L. 
243, 24 DomLR 813, 32 WestL-R 961, 9 
WestWkly 644. 

[a] That right of distress is lost 
by assignment of lease is not suffi- 
cient to discharge the surety. West 
v. Lee Soon, 8 Sask. Li.’ 243, 24 DomLR 
813, 32 WestLR 961; 9 WestWkly 644, 

44. Barker v. Parker, 1. T. R. Bad, 
99 Reprint 1098, 

45. Chapman v. Beckington, 3 Q. B. 
703, 43 BCL 934, 114 Reprint 676; 
Bodenham v. Purchas, 2B. & Ald. 39, 
106 Reprint 281; Strange v. Lee, 3 
Hast 484, 102 Reprint 682; Pemberton 
Vv. Oakes, 4 Russ. 154, 4 EngCh 154, 38 
Reprint 763; Weston v. Barton, 4 
Taunt. 673, 128 Reprint 495, 

[a] Rule applied where a bond is 
given by one partner to the others, 
and one of the others dies; sureties 
on the bond are not liable for any acts 
of the principal thereafter. Chapman 
vy. Beckington, 3 Q. B, 708, 43 ECL 934, 
114 Reprint 676. 

46. Wanamaker vy. Shoemaker, 70 
Pa. Super. 473; Dance v. Girdler, 1 B. 
& P. N. R. 34,'127 Reprint 370. 

[a] Surety to partnership (1) is 


discharged by incorporation of the 
partnership (Wanamaker v. Shoemak- 
er, 70 Pa. Super. 473), (2) and assign- 
ment of a contract by the partnership 
to the newly formed corporation will 
not extend the _ surety’s liability 
(Wanamaker v. Shoemaker, supra. 

47. Bensinger v. Wren, 100 Pa. 500. 

48. Barnett v. Smith, 17 Ill. 565 
(surety on-employee’s bond). 

49. State Camp P.O. S. A. v. Kel- 
ley, 267 Pa. 49, 110 A 339. 

50... -U.:S:—Smith v. U. S., 2 Wall. 
219, 17 L: ed. 788. 
aie eee EINER v. -Bratten, 2) Del. 

Iowa.—State v.'Craig, 58 Iowa 238, 
12 NW 301; McCramer .v..Thompson, 
21 Iowa 244; Hall v. McHenry, 19 
Iowa 521, 87 AmD 4651: 

Ky.—Braeken. County, Sinking Fund 
Comrs. v. Daum, 80 Ky. 388; Metcalfe 
County v. Seott, 10 Ky. Op. 896. 

La.—Pratt’s Suce., 16 La. Ann. 357; 
Bradley v. Trousdale, 15.La. Ann. 206, 

Miss.—State v. Allen, 69 Miss. 508, 
10 S 478, 30 AmSR 568. 
.—State v. McGonigle, 101 Mo. 
353, 13 SW 758, 20 AmSR 609, 8 LRA 
735; Briggs v. Glenn, 7 Mo. 572. 

Nebr.—Hagler v. State, 31 Nebr. 
144, 47 NW 692, 28 AmSR.514. 


N, Y.—Burns y. Robbins, 1 Code 
Rep. 62. 

N. D.—Cass County y. American 
ee State Bank, 11 N. D, 238, 51 NW 


R. I.—Shepard Land Co. v. Banigan, 
SOP Re NISC A DST. 

Rn Or ke v. Burton, 2 Head 
613. 

Tex.—Connor v. Thornton, (Civ. A.) 


51 SW 354; Davis v. State, 5 Tex.’ A. 
48; Wilbarger County v. Bean, 3 Tex. 
A. Cty. * Cais. §- 16. 

Va.—Blanton v. Com., 91 Va. 1, 20 
SE 884. 

Eng.-—Hindustan, etc:, Bank, Ltd., 
Vinomi toe Ole Jee. aie 


But see Landis v. Keller, 13 Phila. 
(Pa.) 501 Cholding that a surety ona 
note cannot defend an action on' the 
ground that the name of a cosurety 
was cut off, such cosurety having paid 
his share, and there not being any im- 
proper intent in the mutilation). 

Erasure of surety’s name by strang- 
er see infra § 214. 

Release of cosureties in general see 


infra § 310. 
51. Ind.—State v. Van Pelt, 1 Ind. 
304; State v. Polke, 7 Blackf. 27. 


Mo.—State v. McGonigle, 101 Mo. 
353, 183 SW 758, 20 AmMSR 609, 8 LRA 
735. 

N. Y.—Cobb' v. Lackey, 13 N. Y. Su- 
per. 649. 


ion C.—Dayvis v. Coleman, 29 N. C. 
‘Tex.—Kiser v. State, 13 Tex. A. 201. 


Wash.—Fairhaven vy. Cowgill, 8 
Wash. 686, 36 P 1093. 
52. U. S.—O’Neale v. Long, 4 


Cranch 60, 2 L. ed. 550 [rev 15 F. Cas. 
No. 8,481, 1 Cranch_C. C. 233]. 
Ind.—Fry v. P. Bannon Sewer Pipe 
Co., 179 Ind. 309, 101 NE 10; Owens vy. 
Tague, 3 Ind. A. 245, 29 NE 784. = 
Iowa.—Browning v. Gosnell, 91 
Iowa 448, 59 NW 840; Sullivan v. 
Rudisill, 63 Iowa 158, 18 NW 856; 
Berryman v. Manker, 56 Iowa 150, 9 
NW 103; Hamilton v. Hooper, 46 Iowa 
515, 26 AmR 161; Hall v. McHenry, 19 
Iowa 521, 87 AmD 451. 
Wilcher, 66 


Ky Sve Rumley Co.. vy. 
SW 7, 23 KyL 1745; Limestone Bank 
Mon, 25 ; 
65 Nebr. 


Vv. Penick, 5 eB. E 

Nebr.—State v. Paxton, 

110, 90 NW 9838; Stoner v. Keith 
County, 48 ‘Nebr. 279, 67 NW 311. 
Hae Y.—MeVean v. Scott, 46 Barbi 

Eng.—Gardner v. Walsh, 5 E. & B. 
88, 85 ECL 82, 119 Reprint 412. 

See New Hampshire Sav. Bank v. 
Colcord, 15 N. H. 119, 41 AmD 685 
(where dictum of the’ court seemed 
to tavor the discharge of the surety). 

Compare Taylor v. Johnson, 17 Ga. 
521 (where the court discusses the 
Situation, but  forbears to decide 
whether the addition of a surety dis- 
charges the cosureties). 

[a] Rule applied only where a 
surety is added. after execution and 
delivery of the bond ané@ its accept- 
ance by the obligee. Fry v. P. Ban- 
He bees Pipe Co., 179 Ind. 309, 101 

Addition of cosurety bef oye delivery 
of instrument see supra § 12 

53. Crandall v.: Auburn ee Nat: 
Bank, 61 Ind, 349; Hamilton v. Hoop- 
er, 46 Iowa 515, 26 AmR 161; M. Rum- 
ley Co. - Vv. Wilcher, 66 SW 1, 23 KyL 
1745;, Stoner, v. . Keith County,. 48 
L249) ONIN Olek. 

[a] One signing existing note. as 
additional suréty in consideration of 
an extension of time is bound as up- 
on a new contract, although previous 
obligors are released thereby. M. 
Rumley Co. v. Wilcher, 66.SW 7, 23 
KyL 1745. 

54. State v. Dunn, 11° La. Ann. 549 
(sheriff's tax collection bond). 

55, Anderson y. Hall, 4 Nebr. (Un- 
off.) 494, 94 NW 981. 

56. Bowser v. Rendell, 31 Ind. 128; 
Holthouse v, State, 49 Ind. A. LUSe 97 
NE 130; Commercial Bank y. Layne, 
101 Tenn. 45, 46 SW 762 

“Supplemental surety” defined see 
infra § 529. ; 


HH 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ defaults.®° 


§§ 164-166] 


[§ 164] b. Death of Surety.57 


was jointly liable.® 


although in equity his. estate was 


where it appeared that he had received no benefit 
One cosurety, after the 
death of the other, is not freed from liability as to 
advances afterward made to the principal.®® 

[§ 165] c. Dissolution or Receivership of Corpo- 
rate Surety. The dissolution®® or receivership*? of 


from the joint obligation.*4 


57. Cross references: 

Liability of estate of deceased surety 
see Executors and Administrators 

§ 889 et seq. 

Remedies against estate of deceased 

Surety see infra §§ 323-369. 

58. U. S.—Pond v. U. S., 111 Fed. 
989, 49 CCA 582; McClaskey v. Barr, 
79. Fed. 408. ; 

Ill.— Powell v. Kettelle, 6 Ill. 491. 

Ind.—Mowbray v. State, 88 Ind. 324. 

Iowa.—Royal Ins. Co.:v. Davies, 40 
Iowa 469, 20 AmR 581. 
re ahi v. Carpenter, 10 KyL 

Mass.—Forbes. v. 171 
Mass. 386, 50 NE 641. 

N. H.—Carr v. Ladd, Smith 45. 

N. Y.—Douglas v. Ferris, 138 N. Y. 
192, 33 NE 1041, 34 AmSR 435; Smith 
v. Kibbe, 31 Hun 390; Comins v. Pot- 
tle, 22 Hun 287. 

Pa.—Shackamaxon Bank v. Yard. 
150 Pa, 351, 24 A 635, 30 AmSR 807; 
White v. Com., 39 Pa. 167; De Morat 
v. Howard, 6 Pa. Dist. 761, 20 Pa. Co. 


Harrington, 


te Stevenson v. Long, 23 Pa. Co. 
Tex.—Finch v. State, 71 Tex. 52, 9 
SW 85. 
Va.—Coleman v. Stone, 85 Va. 386, 
7 SE 241. 


Wash.—Donnerberg v. Oppenheim- 
er, 15 Wash. 290, 46 P 254. 

Wyo.—Snyder v. State, 5 Wyo. 318, 
40 P 441, 63 AmSR 60. 

[a] Time of death.—The death of 
the surety on an Official bond before 
approval thereof will not release him 
from liability. Mowbray v. State, 88 
Ind. 324. ; 

[b] Persons liable.—(1) Heirs of a 
deceased surety may be liable for as- 
sets which have come to them. Finch 
v. State, 71 Tex. 52,9 SW 85. (2) And 
this is especially so if the surety 
bound himself, his “heirs, executors, 
and administrators.” Pond v. 'U..S., 
111 Fed. 989, 49 CCA 582; Royal Ins. 
Co. v. Davies, 40 Iowa 469, 20 AmR 
581; Shackamaxon Bank yv. Yard, 150 
Pa. 351, 24 A 635, 30 AmMSR 807. 

59. Hecht v. Weaver, 34 Fed. 111, 
13 Sawy. 199; Rapp v. Phoenix Ins. 
Co., 113 111. 390, 55 AmR 427. 

60. U. S.—Fewlass v. Keeshan, 88 
Fed. 573, 32 CCA 8. 

Ala.—Hightower v. Moore, 46 Ala. 
387; Moore v. Wallis, 18 Ala. 458. 
Ark.—Hecht v. ae Ji 53 Ark. 291, 
13 SW 930, 22 AmSR A 

Ind.—Cotton v. State, 64 Ind. 573. 

Me.—Green v. Young, 8 Me. 14, 22 
AmD 218. : 

N. H.—Carr v. Ladd, Smith 45. 

N. Y.—Holthausen v. Kells, 18 App. 
Div. 80, 45 NYS 471 [aff 154 N. Y. 776, 
49 NE 1098]. ; 

Pa.—Jones’ App., 11 WklyNCas 554. 

Wyo.—Snyder v. State, 5 Wyo. 318, 
40 P 441, 63 AmSR 60. 

Eng.—Lloyds v. Harper, 16 Ch. D. 
290; Kipling v. Turner, 5 B..& Ald. 
261, 7 ECL. 148, 106 Reprint 1188; 
Bradbury v: Morgan, 1 H. & C. 249, 158 
Reprint 877. ie 2 

Ont.—Canada Exch. Bank vy. Spring- 


et, 7 Ont. 309 [aff 13 Ont. A. 390 (aff|’ 


14 Can. S. C. 716)]; Reg. v. Leeming, 
77U. C. Q. B. 8Q6. = oe 


) i The lability of a 
surety 1s not discharged by his death,’ but his es- 
tate is liable for money coming into the principal’s 
hands thereafter,°® and for the latter’s subsequent 
Under statutory modifications of the 
common-law rule,*! this is true although the surety 
Under the common-law rule, 
where the liability of the surety was joint, his estate 
is not liable in an action at law after his death,°? 


PRINCIPAL AND SURETY 


its surety bond. 


Therein.°s 


discharged only 


61. See Contracts § 558. 

62. Ind.—Redman v. Marvil, 73 
Ind. 593;  Hudelson v. Armstrong, 70 
Ind. 99; McCoy v. Payne, 68 Ind. 327. 


Minn.—Palmer y. Pollock, 26 Minn. 
433, 4 NW 11138. 

N. Y.—Douglass v. Ferris, 138 N. Y. 
192, 383 NE 1041, 34 AmSR 435 [rev 
63 Hun 413, 18 NYS 685]; Randall v. 
Sackett, 77 N. Y. 480 [aff 56 HowPr 
225]; Chard v. Hamilton, 56 Hun, 259, 
eR ee 575 [aff 125 N.Y. 777,.27 NE 


Pa.—Bowman v. Kistler, 33 Pa. 106; 
Hughes’ Hst., 138 Pa. Super. 240; Kel- 
ler’s Est., 1 LegChron 189. 

Philippine.—Jaucian v. Querol, 38 
Philippine 707. 

S. C.—Susong v. Vaiden, 10 S. C. 
247, 30 AmR 50. 

Wash.—Olson v. Seldovia Salmon 
Co., 89 Wash. 547, 154 P 1107. 4 

63. U. S.—Pickersgill v. Lahens, 1 
Wall.-140, 21 L. ed. 119; U.S. 'v. Price, 
9 How. 838, 138 L. ed. 56; Fielden v. 
Lahens, 9 F. Cas. No. 4,773, 6 Blatchf, 


524. i 
Eye Raropentte v. Reno, 5 Dana 


Md.—Dorsey v. Dorsey, 2 Har. & J. 
480 note (a). 

N. J.—Dixon v. Vandenberg, 35 N. 
J. Eq. 47. 

N. Y.—Randall v. Sackett, 77 N. Y. 
480 [aff 56 HowPr 225]; Davis v. Van 
Buren, 72 N..Y..587 {aff 6 Daly 391]; 
Hauck v. Craighead, 67 N. Y. 432; 
Risley v. Brown, 67 N. Y. 160; Wood 
v. Fisk, 63 N. Y. 245, 20 AmR 528 [rev 
4 Hun 525]; Getty v. Binsse, 49 N. Y. 
385, 10 AmR 379; Chard v. Hamilton, 
56 Hun 259, 9 NYS 575 [aff 125 N. Y. 
777 mem, 27 NE 409 mem]; Carpenter 
v. Provoost, 4 N. Y. Super. 537; Brad- 
ley v. Burwell, 3 Den. 261. : 
ae eR ae he v. Shryock, 6 Serge. & 

. 262, 

Va.—Harrison v. Field, 2 Wash. (2 
Va.) 136. 

[a] Even though surety died after 
joint judgment against him and the 
principal, the estate of the surety was 
not liable. U.S. v. Price, 9 How. (U. 
S.) 83, 13 L. ed. 56; Risley v. Brown, 
67 N. Y. 160. Contra Baskin v. An- 
drews, 53 Hun 95, 6 NYS 441 [aff 130 
N. Y. 313, 29 NE 310] (holding lien of 
judgment enforceable against de- 
ceased surety’s estate). 

{b] Entire legal liability survives 
against surviving surety. Konitsky v. 
Meyer, 49 N. Y. 571. 

64. Richardson v. Draper, 87 N. Y. 
337 [aff 23 Hun.188]; Carpenter v. 
Provoost, 4,N. Y. Super. 537. 


65. Beckett v, Addyman, 9 Q. B. D. 
783. ; 
66. Evans vy. Illinois Surety Co., 


298 Ill. 101, 131 NE 262. 


67. Evans vy. Illinois Surety Co., 
supra. 
68. Cross references: 


Amendments as discharging sureties 
on attachment bond see Attachment 


726. 

Charge of parties as discharging sure- 
ties on appeal bond see Appeal and 
Error §§ 3379-3388. : 

Modification of injunction as discharg- 


[50 C.3.] 99 


a surety company will not release it from liability on 


[§ 166] D. Amendinents, Stipulations, and Other 
Matters in Judicial Proceedings Affecting Bonds 
A bond which is authorized and re- 
quired to be given in a judicial proceeding is subject 
to the provisions of law then existing in reference 
to the conduct of the action, as determining the 
scope and effect of the obligation thereby assumed.®® 
Generally a surety is not released by amendments 
to the pleadings’® unless their effect is to impose on 
him a greater liability than he had originally as- 
sumed, as by letting in a new cause of action,*+ caus- 
ing a variation of the risk the surety assumed,?? or 
are of such a character that the court did not have 
power to allow it except upon the stipulations of the 


ing surety on injunction bond see 

Injunctions § 791. ‘ 

69. Bedard vy. Mahoney, 80 R. I. 
469, 76 A 118, 136 AmSR 965. 

70. Newell v. Norton, 3 Wall. (U. 
S.) 257, 18 L. ed. 271; Morton vy. Shaw, 
190 Mass. 554, 77 NE 633; Driscoll v. 
Holt, 170 Mass. 262, 49 NE 309; Town- 
send Nat. Bank v. Jones, 151 Mass. 
454, 24 NE 593; Lanahan v. Porter, 
148 Mass. 596, 20 NE 460; Doran v. 
Cohen, 147 Mass. 342, 17 NE 647; Kel- 
logg v. Kimball, 142 Mass. 124, 7 NE 
728; Lord v. Clark, 14 Pick. (Mass.) 
223; Priebisch v. Ottenwess, 176 Mich. 
476, 142 NW 762; Popper v. Seufert, 
147 App. Div. 371, 182 NYS 209; Doon 
v. American Surety Co., 110 App. Div. 
215, 97 NYS 270 [aff 186 N. Y. 598 
mem, 79 NE 1103 mem]. 

[a] Amendment of declaration (1) 
the effect of which is to set out ac- 
curately the cause of action informal- 
ly described in the original declara- 
tion, will not discharge the sureties. 
Townsend Nat. Bank v. Jones, 151 
Mass. 454, 24 NE 5938; Lanahan v. 
Porter, 148 Mass. 596, 20 NE 460. (2) 
After judgment against defendants 
has, in an action on a note, been set 
aside on their motion on giving a bond 
with sureties, by alleging due demand 
of, and notice to, the indorser, will not 
release the sureties. Lanahan  v. 
Porter, supra. (38) If its effect is 
merely to put in proper form the 
statement of the cause of action on 
which the action is brought, it is bind- 
ing on the sureties, even tiough made 
without notice to them. Morton vy. 
Shaw, 190 Mass. 554, 77 NE 633. (4) 
Amplification and correction. of the 
statement of the cause of action orig- 
inally intended and which was the 
real subject of the controversy be- 
tween the parties will not release the 
surety. Priebisch v. Ottenwess, 176 
Mich. 476, 142 NW 762. (5) Adding 
claim for additional injury growing 
out of the same cause of action will 
not release the surety. Doran vy. Co- 
hen, 147 Mass. 342, 17 NE 647. (6) 
Amendment of a complaint in a re- 
plevin action by adding a cause of ac- 
tion for conversion, for which plain- 
tiff could only have a money judg- 
ment, did not release the surety. Pop- 
per v. Seufert, 147 App. Div. 371, 132 
NYS 209. 

[b] Bond for compliance with any 
judgment.—The amendment of a com- 
plaint so'as to demand a money judg- 
ment instead of specific performance 
does not release a surety on a ‘bond 
conditioned for compliance with any 
judgment to be rendered. Doon v. 
American Surety Co., 110 App. Div. 
215,°°97 -NYS 270 [aff L86 Nev. 598 
mem, 79 NE 1103 mem]. 

71. Driscoll vy, Holt, 170:Mass. 262, 
49 NE 309; Townsend Nat. Bank v. 
Jones, 151 Mass. 454, 24 NE 593; Dor- 
an v. Cohen, 147 Mass. 342, 17 NE 
647; Kellogg v. Kimball, 142 Mass. 
124, 7 NE 728; Wood v. Denny, 7 Gray 
(Mass.) 540; Ball v. Claflin, 5 Pick. 
(Mass.) 303, 16 AmD 407; Penny -v. 
Penny, 88 N. J. Eq. 160, 102 A 257. 

72. William W. Bierce, [itd. v. Wa-~ 
terhouse, 19 Hawaii 398. 
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parties.** Ms amendments which cnc. the form 
of action,’* increase the damages claimed, “> or sub- 
stitute a real for a nominal party,7° do not release 
the surety. But sureties will be released by a change 
which brings new parties into the proceedings,*? and 
in several jurisdictions, although there is author- 
ity to the contrary,’® by the dismissal of the action 
as to one or more of the parties defendant.*® How- 
ever, if a bill is filed by a creditor in behalf of him- 
self and others who might come in,®° or the obligation 
of the sureties contemplates the payment of any 
judgment which may be rendered upon the trial and 
judicial determination of the cause of action,*! an 
intention is shown to allow such changes and the 
sureties are not discharged. Nor in the latter case, 
if the bond was given in consideration of a continu- 
ance of the action for a definite period, will further 
continuances granted with the consent of the par- 
ties in the usual course of the proceedings release 
the sureties.*? In admiralty, so long as the cause of 
action remains practically the same, sureties will not 
be discharged by a change as to the parties.*? Im- 
material variations in the proceedings, not increas- 
ing the liability of the sureties, will not release 


CRDECIPAL AND SURETY 


[$§ 166-167 


identical claims to try one of them and make the 
verdict rendered therein conclusive as to all will not 
discharge the sureties;®® nor will stipulations of 
the parties, such as that no appeal be taken, the 
judgment of the trial court to be accepted as final,*° 
or that a bill to enjoin the collection of a judgment 
be dismissed,** or that the right to a deficiency judg- 
ment in an action to foreclose a mortgage be 
waived.** The modification of a judgment at the 
instance of the person secured so as to inerease the 
amount due will discharge & surety for the payment 
thereof,*® but a reduction of the amount will not.®°® 

Change in return day will release the sureties on 
an undertaking given during judicial. proceedings.®* 

[§ 167] E. Impossibility of Performance; De- 
struction of Subject Matter.*°? Impossibility of 
performance by the principal of an act which.he has 
unqualifiedly promised to do will not release the 
surety.°* A surety is discharged where the law pre- 
vents performance of his contract.°*+ Generally, 
whether the liability of a surety ceases with the de- 
struction of the subject matter of the contract de- 
pends on the liability of the principal.®®> Thus the 
surety remains hable if the principal does,®® and is 


them.8* An agreement by several parties holding | relieved if the principal is relieved.®* So, since at 
73. Evers y. Sager, 28 Mich. 47] of the former one. Morse v. Goetz, | named as owner will not release the 

(amendment in circuit court increas-] 51 Tll. A. 485. surety. Boden v. Demwolf, 56 Fed. 

ing the ad damnum beyond the limit 78. Wong Tin Look v. Goo Wan| 846. ay ; t 

of the jurisdiction of the justice’s| Hoy, 22 Hawaii 540; Poole v. Dyer, [b] Addition of colibelant will not 

court where the action started). 123 Mass. 363; Leonard v. Speidel,| release the _ surety. The Maggie 
74. Block v. Blum, 33 Ill. A. 643/104 Mass. 356; Gilmore v. Crowell,} Jones, 16 F. Cas. No. 8,947, 1 Flip. 635. 


(where, on appeal from a judgment 
in trover, rendered in a justice’s court, 
the form of action was changed to 
assumpsit); Rothwell v. Paine, 13 
Daly 454, 9 NYCivProc 128 (where, in 


[a] 


Gi Barbs (CN Y=) 1625 
Roney: 30 R. I. 469, 76 A 118, 1836 AmS 
65. 


Dismissal as to defendants er- 
roneously alleged to be members of 


84. Triest v. Enslen, 106 Ala. 180, 
17 S 356; Brackenbush vy. Dorsett, 138 
Ill. 167, 27 NE 934 [aff 37 Ill. A. 581] 
(modification of injunction so as to 
make it less comprehensive); Patten 
Bullard, 3 NYSt 735 (where the 


Bedard v. Ma- 


an action for fraud, money received in 
a fiduciary capacity, and an account- 


ing, defendant was released on an ar- 
for fraud does not relieve sureties on 
the bond). 
Miles, 5 Conn. 587. 

Md.—Warren Bros. Co. v. Kendrick, 

Mass.—Townsend Nat: Bank _v. 
Jones, 151 Mass. 454, 24 NE 593. But 
(holding sureties not liable for claims 
not in the original declaration which 

N. Y.—Carr v. Sterling, 114 N. Y. 
558, 23 NE 37. 

Marsh, 61 Wis. 435, 

21 NW 267, 50 AmR 141. 

76. Elder v. Fielder, ‘9 

77. %Ill.—Morse v. Goetz, 51 Ill. A 
485. 

63 Md; 1, 

Mass.—Richards ev. 
Mass. 101; Tucker v. White, 5 Allen 

Nev.—Quillen vy. Arnold, 12 Ney. 
234 
Phillips v. Wells, 2 Sneed 154. 

[a] Change of parties discharging 
one of two defendants, and summon- 
ing in of a new joint defendant, with- 
Storer, 114 Mass. 101; Tucker v. 
White, 5 Allen (Mass.) 322. (2) Ad- 
changed the nature and character of 
the claim itself. Furness v. Read, 63 
as to one plaintiff. Quillen v. Arnold, 
12 Nev. 234. (4) Substitution of a 
ant. Smith v. Roby, 6 Heisk. (Tenn.) 
546. (5) Substitution of another as 
(Tenn.) 154. 

[b] Rule applied although a sub- 


rest bond, the elimination of the cause 

75. Conn.—New Haven Bank vy. 
113 Md. 603, 77 A 847, 140 AmSR 445, 
see Prince v. Clark, 127 Mass. 599 
were included by amendment). 

Wis.—Hare y. 

Baxt. 
(Tenn.) 272 (defendant). 

Md.—Furness v. Read, 

Storer, 114 
322. 

Tenn.—Smith v. Roby, 6 Heisk, 546; 
sureties.—(1) Discontinuance against 
out notice to the surety. Richards v. 
dition of new parties plaintiff which 
Md. 1. (8) Discontinuance of action 
third person for the original defend- 
plaintiff. Phillips v. Wells, 2 Sneed 
stituted party plaintiff is for the use 


—— eo 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


debtor partnership will not release] v. 


sureties who knew who the proper 
parties were at the time the bond 
was signed. Wong Tin Look v. Goo 
Wan Hoy, 22 Hawaii 540. 

79. Tyler v. Davis, 63 Miss. 345; 
Com: v.tClay, 9 Philay (Pa. 21> Har- 
ris v. Taylor, 3 Sneed (Tenn.) 536, 67 
AmD S16. 

[a] Reason for rule.—Since the 
effect of dismissing as to one defend- 
ant is to relieve him from liability on 
the bond as principal, it follows asa 
consequence that the sureties are al- 
so discharged. Tyler v. Davis, 63 
Miss. 345. 


80. Levy v. Taylor, 24 Md. 282. 
81. Salomon y. Buehler, 129 Ill. A. 
176; Jamieson v. Capron, 95 Pa. 15. 


fa] Substitution of “heirs at law” 
for “executors” as plaintiffs does not 
release a surety on a property bond 
in replevin. Jamieson vy. Capron, 95 
Pa. a1. 

{[b] Discontinuance as to one de- 
fendant did not release the sureties 
where the bond was conditioned “that 
if the defendants shall pay to the 
plaintiff the amount of whatsoever 
judgment may be rendered herein 
against said defendants,” then such 
recognizance to be void. Salomon y. 


Buehler, 129 Ill. A. 176. 

82. Spreckels v. Ward, 12 Philip- 
pine 414. 

[a] Continuance by consent of 


parties does not release the surety 
on an appeal bond. Spreckels vy. 
Ward, 12 Philippine 414. 

83. The Beaconsfield, 158 U. S. 308, 
15 SCt 860, 39 L. ed. 993; Newell v. 
Norton, 3 Wall. CUS) 257, 18 L. ed. 
271; Boden v. Demwolf, 56 Fed. 846; 
The Maggie Jones, 16 F. Cas. No. 
8,947, 1 Elipp. 635. 

[a] Substitution: (1) Of the real 
party in interest for a nominal party 
will not release the surety. The Bea- 
consfield, 158 U. S. 308, 15 SCt 860, 39 
L. ed, 993. (2) Of the owner ef the 
vessel as a party respondent in place 
of another who had been erroneously 
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court vacated a reference ordered to 
ascertain the liability of the parties, 
on the admission by one of the justice 
of the other’s claim). 

[a] Thus sureties on a claim bond 
are not released because another 
claim suit is tried with that of claim- 
ants, who are principals in the bond, 
no prejudice to the sureties having 
resulted. Triest v. Enslen, 106 Ala. 
180, 17 S 356; Jaffray v. Smith, 106 
Alay 2s IieSi21s: 

85. Jaffray v. Smith, supra; Mey- 
er v. Jones, 32 Cal. A. 378, 163 P 67. 

Confession of judgment changing 
nature of demand as discharging 
ake on bail bond see Bail § 87 note 

86. Meyer v. Jones, 32 Cal. A. 378, 
Lose woe 

87. Boynton vy. Phelps, 52 Ill. 210 
(surety on injunction bond). 

88. Mack v. Anderson, 33 NYS 208. 

89. Sage v. Strong, 40 Wis. 575 
(surety on alimony bond). 

90. Com. v. Mendelsohn, 83 Pa. 
Super. 593 (reduction of .amount in 
order for support of wife). ° 


i es Wilson v. Fisk, 22 R. I. 100, 46 
92. Discharge of surety on replev- 


in bond by destruction of property 
replevied see Replevin [34 Cyc. 1579]. 

Impossibility occasioned by credi- 
tor or obligee see infra § 273. 

93. Montpelier v. National Surety 
Co., 97 Vt. 111, 122 A 484, 33 ALR 489, 

94. Livingston v. The Jewess, 15 
FE. Cas. No., 8,412, 1° Ben: 19 note; 
Bunting v. Wright, 61 N.C. 295. 

[a] Statutory change.—Sureties 
who have undertaken to surrender a 
debtor for imprisonment are _ dis- 
charged by the enactment of a statute 
abolishing imprisonment for debt. 
Bunting v. Wright, 61 N. C. 295. 


95. See cases infra this section. 
96. Tie v. Walden, 16 B. Mon. 
(Ky.) 38 


‘Sia Beuaing Assoc. vy. Benson, 2 
WklyNC (Pa.) 541. ; 


—$_——- 


§§ 167-170] 


common law the lessee is not released from liability 
for rent by reason of the destruction of the prem- 
ises,?* the destruction of a building which is the sub- 
ject of a lease is not a defense to a surety for the 
rent,’® unless the contract. provides that the lease 
But under a con- 
trary statutory rule in such case as to the lessee’s 
lability,” the surety is released,*? even though the les- 
see continues to occupy the premises.* 

[§ 168] F. Performance of Principal Contract*® 
A surety can defend successfully 
by showing that the obligations for which he was 
bound have been performed,® and if he has undertak- 
en to guarantee or perform one of two or more acts 
in the alternative, the performance of any one will 
The performance of his contract 
by the principal in an unlawful manner will not dis- 
charge a surety® unless the obligee knew of, and ac- 
‘quiesced in, such unlawful performance.® 


shall be at an end in such event.1 


—1l. In General. 


discharge him.* 


renga See Landlord and Tenant § 
99. Payne v. Devinal, 19 Miss. 400. 


1. Payne v. Devinal, supra; Tay- 
Lone Va oLton, 22 U.sCe GieP.. (Onts) 


542. 

2. Landlord and Tenant § 
1134. 

8. Colonial Land Co. vy. Asmus, 82 
ING AI 7 285-81 A 36%. 

4. Colonial Land Co. v. ASmus, su- 
pra. 

5. Breach of contract or condition 
by principal as affecting surety’s lia- 
bility see supra § 129. 

6. Millikin v. Starr, 79 Ill. A. 443; 
Barnes v. Cushing, 43 App. Div. 158, 
59 NYS 345 [rev on other grounds 168 
N. Y. 542, 61 NE 902]; Moore v. West, 
(Tex. Civ. A.) 239 Sw 710. 

[a] Infant’s ratification of princi- 

pal contract on becoming of age dis- 
charged a surety who had guaranteed 
that the infant would pay or ratify, 
even though after ratification the 
former infant obligee failed to pay. 
Millikin v. Starr, 79 Ill. A. 443 [aff 
180 Ill. 458, 54 NE 328]. 
-__[b] Performance not shown.—(1) 
Where plaintiff contracted for output 
of a mill, accepting a draft drawn by 
the seller for six thousand five hun- 
dred dollars, the difference between 
the price of the material subsequent- 
ly furnished and the draft drawn to 
be placed to his credit or debit as the 
case might be, the contract was not 
performed by the seller by the mere 
placing of the draft to the credit of 
plaintiff on the books of defendant, 
so as to exonerate a surety from lia- 
bility for the seller’s failure to deliv- 
er. Pacific Mill, ‘ete., Co. v. Massa- 
chusetts Bonding, etc., Co., 192 Cal. 
278, 219 P 972. (2) Where a seller 
contracted to deliver cranes sufficient 
to perform certain work and gave a 
bond for performance, providing that 
the buyer should retain the last pay- 
ment until complete performance, 
and the buyer paid the seller the con- 
tract price, assuming that the cranes 
were in proper condition but deficien- 
cies developed in their working, the 
surety was not released. Millard 
Constr. Co. v. Deiches, 150 App. Diy. 
’ewis4. NYS. 998. batt 208 sNeLY 575 
mem, 101 NE 1111 mem]. (3) Where 
an oral agreement is substituted for 
a sealed contract, it is not a defense 
to a surety that the oral agreement 
has been performed. Wilson v. Spen- 
cer, 11 Leigh (38 Va.) 261. 

[c] Application of property.—A 
surety company which has executed 
a bond to secure the performance of a 
eontract for the sale of bricks cannot 
require that bricks, delivered to the 
buyer by the seller, shall be applied 
to that contract, and not to similar 
contracts between the same parties, 
unless the bricks delivered were the 
identical ‘bricks described in the con- 
tract. Bross v. McNicholas, 66 Or. 
42. 1383 P 782, AnnCas1915B 1272. 


See 


PRINCIPAL AND SURETY 


Accept- 
fees of payment see supra §§ 169-— 


7 Dumont -v. U. SS 98 U. S.7142; 
25.L. ed. 65; English v. State Bank, 
76 Ga. 537; American Bonding Co. 
v. State Univ., 11 Ida. 168, 81 P 604. 

[a]. Return of goods.—Where the 
contract of a surety was that the 
principal would turn over the pro- 
ceeds of goods, or return the goods 
themselves, and the goods were re- 
turned a few days afterward, and the 
principal was not allowed to have 
them again without further security, 
the sureties were discharged by such 
return of the goods. English v. State 
Bank, 76 Ga537. 

{b] Completion or subletting of 
work.—If the bond so provides, sure- 
ties for a building contractor, after a 
default by the principal, either can 
complete the work, or sublet it. 
American Bonding Co. v. State Univ., 
11 Ida. 168, 81 P 604. 

8. Lincoln County v. Coast Bridge 
Co., 231 Fed. 468 [aff 238 Fed. 705, 
tii COAL oboe 

9. Lineoln County v. Coast Bridge 
Co., supra. 

10. Newark v. New Jersey Asphalt 
Co.. 68 N. J. L. 458, 538 A 294; Leonard 
vy. Jackson County Ct., 25 W. Va. 45. 

11. St. Louis Bd. of Education v. 
National Surety Co., 183 Mo. 166, 82 
SW 70. 

12. U.S. v. South Branch Distil- 
ling’ ‘Co., 27 BY Casy No. 16,359,8 Biss. 
162 (the fact that the purchas- 
er of goods sold for violation of 
the Internal Revenue Law paid the 
tax does not release the sureties on 
the warehouse bond). 

13. Payment by: 

Principal see infra § 170. 
Surety see infra § 171. 
Third person see infra § 172. 
14. Blackburn v. Beall, 21 Md. 208, 


9. 

‘Tf the principal was discharged, 
the sureties or coédbligors were; it 
was immaterial by whom the debt 
was discharged.’ Blackburn v. Beall, 
supra. 

[a] Payment by administrator.— 
A surety may plead a payment made 
by the administrator of the principal 
if it affirmatively appears that the 
payment was in accordance with law, 
but it is not sufficient to show a pay- 
ment by the administrator and a di- 
rection by the administrator te apply 
it to the secured debt without a 
showing of whether, if the applica- 
tion were made, the payment would 
have been upon a debt properly en- 
titled by law to be paid in priority to 


other debts. Yancey v. Citizens’ 
Bank, etc., Co., 14 Ga. A. 310, 80 SE 
700. 

TS.elee S—Swarts! va sot. vous 
Fourth Nat. Bank, 117 Fed. 1, 54 CCA 
387. 

Iowa.—Watson v. Poague, 42 Iowa 
582. 


Ky.—Northern Bank y. Farmers’ 


[50 C.J.] 101 


ance of work performed by a contractor will not re- 
heve his sureties, unless the obligee have knowledge 
of the defects therein,'® or there has been unrea- 
sonable delay in their discovery.1? 

Performance by a stranger will not be compliance 
with the contract.1? 

[§ 169] 2. Payment of Debt Secured—a. Opera- 
tion and Effect—(1) In General. 
charge of the principal debt, no matter by whom 
made,?® discharges the surety.!4 
a general rule, released by payment which is illegal 
by reason of its being a preference in violation of 
the Bankruptey Act, and which the creditor is 
obliged to refund.?® 
creditor is aware of the illegal preference at the 
time he receives payment, the surety is discharged,1® 
although there is authority to the contrary.!7 

[§ 170] (2) Payment by Principal.1’ 
of the debt by the principal discharges the surety,?® 


Payment and dis- 


A surety is not, as 
It has been held that, if the 


Payment 


Nat. Bank, 111 Ky. 350, 68 SW 604, 
23 KyL 696. 

N. Y.—Wright v. Gansevoort Bank, 
118 App. Div. 281, 103 NYS 548 [rev 
52 Misc. 214, 103 NYS 47]. 

Tex.—Rider v. Pampa First Nat. 
Bank, 62 Tex. Civ. R. 589; 133 1S W 
905; Hooker v. Blount, 44 Tex. Civ. 
A. 162, 97 SW 10838. 

Eng.—Petty v. Cooke, Ls R. 6 Q. 
B. 790. 


16. Northern Bank v. Cooke, 13 
Bush (Ky.) 340. 

17. Higdon vy. Bell, 25-Ga. A. 54, 
102 SE 546. 

18. Changing manner of payment 
as discharging surety see infra § 197. 

19. U. S.—American Surety Co. v. 
Ballman, 115 «Med. 292,53, "CCA 152 
[aff 104 Fed. 634, and certiorari den 
187 U. S. 646, 23 SCt 846, 47 L. ed. 
347]; Berger v. Williams, 3 F. Cas. 
No. 1,341, 4 McLean 577. 

Ala.—-Firemen’s Ins. Co. v. MceMil- 
lan, 29 Ala. 147. 

Ark.—Hill v. Trezevant, 123 Ark. 
244, 185 SW 280. 

Colo.—Rockford Ins..Co. v. Rogers, 
15 Colo. A. 23, 60 P 956. 

Ind.—Bridges v. Blake, 106 Ind. 
332, 6 NE 833; Musgrave v. Glasgow, 
Sinden. 

Iowa.—Charles vy. Hoskins, 14 Iowa 
471, 83 AmD 878. 

La-—Hopkins v. National Surety 
Co., 157 La. 1035, 1038 S 314; Stewart 
v. Levis, 42 La. Ann. 37, 6 S 8983 
bene ELE No. 2 v. Groning, 15 La. 


Me.—Thomas v. Stetson, 59 Me. 
229; Dane v. Gilmore, 51 Me. 544. 

Mass.—Chapman vy. Collins, 12 
Cush. 163; Paine v. Drury, 19 Pick. 
400; Merrimack Bank vy. Parker, 7 
Pick. 88. 

Mich.—Coots v. Farnsworth, :61 
Mich. 497, 28 NW 534. 

Bank  v. 


Mo.—Marquardt Sav. 
Freund, 80 Mo. A. 657. 

N. Y.—Orth v. Anderson, 163 App. 
Div. 519, 146 NYS 689 [aff 222 N. Y. 
517 mem, 118 NE 1071 mem]; Barnes 
v. Cushing, 43 App. Div. 158, 59 NYS 
345 [rev on other grounds 168 N. Y. 
542, 61 NE 902]. 

N. C.—Parker v. Woodside, 29 N. 

3 Woodman vy. Mooring, 14 N- 
Ch 23% ? 


Pa.—Wolff v. Stover, 107 Pa. 206: 
Guldin v. Faber, 1 Walk. 435. 

Philippine.—-Philippine Nat. Bank 
v. Veraguth, 50 Philippine 253. 

S. C.—State Treasurers v. Bates, 18 
SHiCW Enms62- 

Eng.—Reg. v. O’Callaghan, 1 Ir. 
Eq. 439; Pemberton vy. Oakes, 4 Russ. 
154, 4 EngCh 154, 38 Reprint 763; 
Ward v. Henley, 1 Y. & J. 285, 148 
Reprint 679. 

Ont.-—Rawdon Tp. v.\ Ward, 27 U. 
Cr OnE 609i 

But see Craton v. Brock Candy Co., 
87 Ga. A. 728, 141 SE 916 (holding 
that, where defendant, in writing, 
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and the indebtedness cannot be kept alive against 
The rule applies even though payment 
was made with money borrowed by the principal, for 
the purpose of paying the debt and under an under- 
standing with the lender that the debt should be kept 


the latter.?° 


alive against the surety.*? 
[§ 171] (3) Payment by Surety. 


surety is a complete defense to an action for the 
debt brought against him by the creditor or obligee.?” 
But payment by a cosurety of his proportionate 
share does not release him as to the remainder.** 

Supplemental surety. As a surety occupies the 
relation of principal to a supplemental surety,°* 
payment by the surety will discharge the supple- 
The liability of the supplemental 
surety cannot be continued by the surety’s taking an 


mental surety.**® 


promised to be responsible for a debt 
of another up to five hundred dollars, 
and the principal paid plaintiff the 
entire indebtedness in an amount ex- 
ceeding five hundred dollars, which 
indebtedness was created as a result 
of credit extended by plaintiff on 
faith of defendant’s promise, defend- 
ant was nevertheless liable to an ex- 
tent of five hundred dollars, under a 
continuing promise, until revoked, for 
a new and additional indebtedness 
subsequently created by the principal 
to plaintiff). 

fa] Payment by one of several 
pemmetv ale discharges the_ surety. 

olff v. Stover, 107 Pa. 206. 

[b] Where principal repudiates 
payment made by his ‘agent, and re- 
eeives back the means of payment, 
the surety is not discharged. Fur- 
bush vy. Lee County, 37 Ark. 87. 

{[c] Payment in excess of face of 
bond.—Under an indemnity bond con- 
ditioned under code and _ ordinance 
provisions so that it should be void if 
claimant received from the principal 
more than the face of the bond, obli- 
gations of a surety company on an 
indemnity bond required to be given 
for each vehicle employed in trans- 
porting passengers were discharged 
where the injured party received a 
sum from the principal exceeding the 
amount of the bond, such obligation 
being not an original indemnity con- 
tract, but merely a collateral under- 
taking. Hopkins v. National Surety 
Go, 157 La. 1035, 1038 °S 314. 

20. Chapman v. Collins, 
(Mass.) 163; Gibson v. Rix, 
824; Seattle First Nat. Bank v. Har- 
ris, 7 Wash. 139, 34 P 466. 


21. I11—Day v. Humphrey, 79 Ill. 
Sa, —Burnet v. Courts, 5 Harr. & 
if ee aa dhiBton v. Bernard, 90 Pa. 
so ipexStroua vy. Miller, (Civ. A.) 


Vt.—Rolfe v. Lamb, 16 Vt. 514. 

Wis.—Greening v. Patten, 51 Wis. 
146, 8 NW 107. 

fa] ‘he law will not imply au- 
thority from sureties to the principa) 
to borrow money on the joint credit 
of the principal and sureties, to be 
applied in payment of the debt, nor a 
promise from the sureties to the 
lender to repay the money so bor- 
rowed. Rolfe v. Lamb, 16 Vt. 514. 

22. Colo.—Owens v. U. S., 65 Colo. 
159, 174 P 816; McPhee v. U. S., 64 
Colo. 421, 174 P 808. 

ae ok rues hare v. Sheffield, 8 Ga 
569. 

Md.—Creager v. Brengle, 5 Harr. & 
J. 234, 9 AmD 516. 


Or.—Pankey v. National “Surety 
Co., 115 Or. 648, 239 P 808. 
Pa.—Lycoming County v. Straub, 


33 Pa. Super. 441 

Eng.—Mann v. Stennet, 8 Beay. 189, 
50 Reprint 75. 

Bees .—Armstrong vy. Forster, 6 Ont. 
1 

fa] Surety who loans money to 
obligee under an agreement that the 


PRINCIPAL AND SURETY 


Payment by the 


assignment.?1! 


latter is to apply it as installments 
become due on the bond for which the 
surety is liable is discharged from 
liability on the bond to the extent of 
the sum loaned. Sturdy v. Arnaud, 
3 T. R. 599, 100 Reprint 754. 

23.. Schooley v. Fletcher, 45 Ind. 
86; Vaughn v. Haden, 37 Mo. 178; 
Martin v. Frantz, 127 Pa. 389, 18 A 
20, 14 AmSR 859. 

24. See infra § 528. 

25. American Surety Co. v. Ball- 
man, 115..Red. 292, 53. CCA 152) [aff 
104 Fed. 634, and certiorari den 187 
U. S. 646, 23 SCt 846, 47 L. ed. 347]; 
Shackleford vy. Stockton, 6 B. Mon. 
(Ky.) 890; Wronkow v. Oakley, 133 
N.Y. 505,.381. NE 521,°28 AmSR. 661, 
16 LRA 209; Singer Mfg. Co. v. Ben- 
nett, 28 W. Va. 16. 

[al Rule applied to payment by a 
surety company on a surety bond so 
as to discharge the surety or in- 
demnitor’ for the surety company. 
American Surety Co. v. Ballman, 115 
Fed. 292, 53 CCA 152 [aff 104 Fed. 


634, and certiorari den 187 U.S. 646, 
23 SCt 846, 47 L. ed. 347]. 

26. Wronkow vy. Oakley, 133 N. Y. 
AA 31 NE 521, 28 AmSR 661, 16 LRA 

27. Owens Ve We eS:, 65 Colo. 159; 
174 P 816: McPhee v. U. S., 64 Colo. 
421, 174 P 808; Pankey v. National 
Surety Co.. 115 Or. 648, 239 P 808. 

{a] Rule applied.—(1) Under a 


government contractor’s bond, where 
materialmen and laborers have sepa- 
rate rights and may maintain sepa- 
rate actions on the bond, payment by 
the surety to either one discharges 
his obligation as to t'he others to the 
extent of such payment. Owens v. 
Uns 6D. Colon LoO 274) PS 6" Mics 
Phee v. U. S., 64.Colo. 421, 174 P 808. 
(2) An unpaid materialman has no 
cause of action on a bond given for 
the benefit of a railway to secure its 
construction contract where the bond 
has been paid in full by the surety to 
the railway on failure of the con- 
trator to perform, which payment 
made it void for any purpose by any- 


one. Pankey v. National Surety Co., 
ie Ons eee 239 P 808. 
WLS =U. Sey, Rundle, 107 Fed. 
oot 46 CCA 251, 52 LRA 505. 
Cason v. Heath, 86 Ga. 438, 
12 ‘Si 678. 
a. ic , 108 Iowa 
591, 79 NW 363. 
N. Y.—Elmendorph y. Tappen, 5 
Johns. 176. 
. Oh.—Dreher y. Sick, 7 Oh. Dec. 
(Reprint) 579, 4 CincLBul 23. 
Vt.—American Surety Co. V, 
Oe Vitam puis cui cAT 


Creamery Comrs., 
289. 


{a] Payment by surety’s indemni- 
tors.—American Surety Co. v. Cream- 
ery Comrs., 98 Vt. 313, 127 A 289. 

29. Wright v. Yell, 13 Ark. 503, 
58 AimnD 336; Chappell v. McKeough, 
21 Colo. 275. 40 P 769; Farmers’ Bank 
v. ies ae Mo. A. 248, 182 SW 501, 


188 SW 
{a] Rule applied.—(1) Where a 
third person pays money for the 


purpose of having the instrument as- 


[§ 173] (5). Partial Payment. 
does not discharge the surety completely.?? 


Pa 


(§§ 170-173 


assignment of the debt.?° 

Payment to one of several creditors is a discharge 
of the surety as to all.?7 

[§ 172] (4) Payment by Third Person. 
of the principal obligation by a third person will 
release the surety from lability.?§ 
son’s purchase of the debt, as distinguished from a 
payment, will not discharge the surety.?° 
ate as a purchase, however, it is necessary that the 
creditor receive the money with knowledge that it 
is not payment.?° 
not payment, the person furnishing the money can 
allow thé principal to act for him in procuring an 


Payment 
But a third per- 


To oper- 


“If the object be purchase and 


Partial payment 
It is, 


signed to him, such transaction does 


not amount to payment, and the 
instrument is not: extinguished. 
Wright v. Yell, 13 Ark. 503, 58 AmD 


336. (2) Where the state bank ex- 
aminer closed plaintiff bank and de- 
manded as a prerequisite to its re- 
opening for business that certain as- 
sets, including claims against t'he de- 
faulting president, be eliminated and 
cash substituted, such claims were 
not satisfied so as to prevent action 
on the president’s bond, because the 
directors took up the 
under the express understanding that 
any money recovered from the presi- 
dent’s surety should be delivered to 


them in reimbursement. Farmers’ 
Bank v..Ogden, 192 Mo. A. 2438, 182 
Sw 501, 188 SW 201. (3) Where a 


surety on a note pays part thereof 
at maturity, and then procures a 
stranger to take it up by giving their 
joint note to the holder, the intention 
being to keep the note alive, such 
transaction constitutes a purchase, 
and not a payment of the note, so 
that, in an action by the purchaser 
against the other surety to recover 
the balance due on the note, defenses 
which would have been available 
against the cosurety in an action for 
contribution are not available against 
the purchaser, Chappell v. Me- 
Keough, 21 Colo. 275, 40:P 769. 

30. U.S. v. Rundle, 107 Fed. 227, 
46 CCA 251, 52 LRA 505; Cason v. 
fleath, 86 Ga. 438, 12 SE 678: Riddle 
v. Russell, 108 Towa 591, 79 NW 363. 

[a] Applications of rule.—(1) jEs 
the principal receives money from 
another with which to purchase the 
note, but the principal does not tell 
the holder of his object in paying the 
money, and the holder does not have 
any intention of assigning it, a sure- 
ty on the note is discharged, Cason 
v. Heath, 86 Ga. 438, 12 SH 678. (2) 
If a person pays the ‘amount of a note 
to a bank, nothing being said about 
purchasing it, and he accepts it after 
it is marked “paid,” he cannot recover 
from a‘surety thereon. Riddle v. 
Russell, 108 Iowa 591, 79 NW 363. 
(3) Sureties on the bond of a con- 
tractor are not liable to a bank w‘hich, 
under an arrangement with the con- 
tractor, pays checks given to labor- 
ers and materialmen, although the 
checks are indorsed, and the sureties 
are liable for the payment of persons 
supplying labor and materials, the 
indorsement, in these’ cases, being 
merely evidence of payment without 
any intention to assign claims. U. 
S. v. Rundle, 107 Fed. 227, 46 CCA 251, 
52 LRA 505. 

Distinction between payment and 
purchase of debt generally see Pay- 
ment § 2 text and note 51. 


rea Du, Bois’ v.. ‘Stoner Til cA- 
32. Jarvis v. Frey, 46 Cal. 704, 


189 P 795; Golding v. McCall, 5 on A, 
545, 63 SE 706. 

[a] Rule applied.—(1) Mere satis- 
faction of judgment, to the extent of 
a payment on account thereof, is not 
a release of the surety of the judg- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


indebtedness . 


oh. 


2 


173-176] 


BS 


however, a discharge of his liability to the extent of 
the payment made,?* as where the surety is dis- 
charged pro tanto by payment from the principal to 
the creditor,** or by payments of the proceeds from 
security received by the creditor.2®> An erroneous 
payment of less than the full amount has been held 
a complete discharge where the error was not that of 
the paying surety.*® J 

Partial payment of different debt will not dis- 
charge the surety even pro tanto.37 

[§ 174] b. Sufficiency and Medium—(1) In Gen- 
eral. Under the general rules relating to payment,** 
it is not requisite that payment, in order to dis- 
charge -a surety, should be in cash; any arrange- 
ment, in good faith, between the principal and the 
obligee, whereby the obligation is considered paid, 
is sufficient.*° Payment is sufficient if made to one 


of two or more obligees,*® or to an agent of the ob-. 


ligee, if authorized,** or to an unauthorized agent, if 
such payment is ratified by the ereditor.t? The 
surety is not required’ to pay at a particular place 
unless his contract so requires,*? although the prin- 
cipal may have so bound himself by a separate con- 
tract.** 

Seizure or levy. A seizure or levy upon property 
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of the principal, sufficient to pay the debt, is a satis- 
faction of it, and a surety is released.t® But a sale, 
under execution, of property which was supposed by 
the creditor to belong to the principal, but which does 
not, will not discharge a surety who has not been mis- 
led to his prejudice.t® An attachment against the 
property of the principal will not discharge a surety 
until applied in payment.*7 : 

[§ 175] (2) Payment in Property. Payment 
made by the principal in property, personal*® or 
real,4® will discharge the surety if accepted in ex- 
tinguishment of the debt. If the principal and ob- 
ligee in good faith have placed a value on the prop- 
erty, such value will govern.®® If, however, the 
obligee is not authorized to receive anything but 
money, payment in property will not discharge the 
surety;°+ and if property received in settlement is 
taken from the creditor owing to the superior rights 
of third persons, the sureties are not released.®? 

[§ 176] (8) Payment in Commercial Paper.®? In 
the absence of agreement, a note given for the debt 
by the principal,°®4 or by the surety,®® does not as a 
general rule constitute payment of such debt. If, 
however, the note is accepted as payment, the surety 
is discharged,°® and if the obligee accept a note of 


ment debtor beyond the amount paid. 
Jarvis v. Frey, 46 Cal. A. 704, 189 P 
795. (2) Where a widow makes her 
note to a creditor of her husband’s 
estate, conditioned to pay whatever 
amount of his debt the creditor may 
fail to collect out of the estate, in 
consideration of the withdrawal by 
the creditor of objections filed by him 
to the allowance of a year’s support 
for her and her minor children out of 
the estate, she is not released from 
the payment of her note according to 
its terms by the acceptance by the 
creditor of his pro rata share of a 
fund realized by a settlement made 
by the creditors of the estate, under 
the approval of the ordinary, with 
the surety on the bond of the admin- 
istrator of the estate. The accept- 
ance of his pro rata share of this sum 
by the creditor does not increase the 
widow’s risk on her note, but de- 
creases the amount of her ultimate li- 
ability thereon. Golding v. McCall, 5 
Ga. A. 545, 63 SE 706. 

33. Gartrell v. Johns, 15 Ga. A. 
671, 84 SE 175; Dies v. Wilson County 
Bank, 129 Tenn. 89, 165 SW 248, Ann 
Cas1915A 1090. 

34. In re Pulsifer, 14 Fed. 247, 9 
Biss. 487; Brander v. Garrett, 19 La. 
455; Wright v. Bartlett, 43 N. H. 548; 
Charlotte First Nat. Bank v. Alexan- 
der, 85 N. C. 352. ‘ 

fa] Where principal is entitled to 
deduction, from the sum due, of three 
times the amount of extra interest 
paid, a surety is discharged pro tan- 
to... Wright v. Bartlett, 43 N. H. 548. 

35. McConnell v. Beattie, 34 Ark. 
113% Field v. Pelot, 16S. C. L. 369. 

36. Lycoming County v. Straub, 
33 Pa. Super. 441. ; 

37. Hammond Lumber Co. v. Rich- 
ardson Bldg., etc., Co., Inc., (Cal. A.) 
280. P 158. 

38. Form and medium of payment 
in general see Payment §§ 3-66. __ 

39. Coots v. Farnsworth, 61 Mich. 
497, 28 NW 534; Gibson v. Rix, 32 Wt, 
824 


[a] Satisfaction by imprisonment. 
—The iiability of sureties for a judg- 
ment against the principal is sus- 
pended if his body ‘has been taken un- 
der execution, such imprisonment, so 
long as it continues, being a satisfac- 
tion of the judgment. Koenig. v. 
Steckel, 36 N. Y. Super. 167 [aff 58 
Ne Yene4nl Di he 

40. oe ia v. Davis, 10 C. B. 645, 
70 ECL 645, 138 Reprint 256. 

41. Law v. et ee Co., 4 Ves. 
Jr. 824, 31 Reprint ‘ : 

42. Peo. on Frost, 46 Tll. A. 197 


(although a judgment creditor has 
directed the sheriff to pay the mon- 


‘eys collected on the judgment to her, 


and not to her attorneys, payment to 
the attorneys is ratified by her sub- 
sequently drawing an order on the at- 
torneys for a part of the money, and 
by her acquiescence for over five 
years before proceeding against the 
sureties of the sheriff). 

43. Chamberlain v. Fox, (Tex. Civ. 
A.) 54 SW 297. 

44. Chamberlain v. Fox, supra. 

45,7) UnSsivaSuttomu dalle, Sided 
SCt 291, 28 L. ed. 346; U.S. v. Ulrici, 
111 U. S. 38, 4 SCt 288, 28 L.. ed. 344; 
Thomas v. Wason, 8 Colo. A. 452, 46 
P 1079: Hoffman v. Fleming, 43 W. 
Va. 762, 28 SE 790. 

[a] Seizure and sale of bonded 
spirits forfeited by the fraudulent 
acts of the distiller, and the payment 
of the taxes out of the proceeds, dis- 
charge the sureties. U. S. v. Sutton, 
111 U.S. 42, 4 SCt 291, 28 L.ved. 346; 
U:S. v. Ulrici, 111 U. S. 38,°4 SCt 288, 
28 L. ed. 344. E 

46. Chambers v. Cochran, 18 Iowa 
159). 

47. Amoskeag Bank v. 

44 N. H. 503. 

48. U. S.—-U. S. v. Cushman, 25 F. 
Cas. No. 14,908, 2 Sumn. 426. 

Ky.—Ruble v. Norman, 7 Bush 582. 


Robinson, 


Mda.—Baugher v. Duphorn, 9 Gill 
314. ’ 

N. C.—Woodman v. Mooring, 14 N. 
CuZzane 


Vt.—Ellis v. Allen, 48 Vt. 545. 


W. Va.—Sayre v. King, 17 W.. Va. 
562. 
49. Loomer v.. Wheelwright, 3 


Sandf, Chae CNe oY.) 185s Daniel {vy 
Wharton, 90 Va. 584, 19 SE 170. 

* 50. Union Stove, ete, Works v. 
Breidenstein, 50 Kan. 538, 31 P 703. 

[a] Where property taken by 
creditor is encumbered with liens, the 
surety nevertheless is discharged if 
the property was accepted in settle- 
ment. U. S. v. Triplett, 28 F. Cas. 
No. 16,539; Citizens’ Nat. Bank v. 
Manoni, 76 Va. 802. 

51. (Martin v. U. 'S., 4.1. B. Mon. 
(Ky.) 487 (delivery of goods is nota 
good defense to an action on a reve- 
nue bond, as collectors must obtain 
money). 

52. BGenneson v. PSO 
352, 22 NE 828. 

53. Payment by bill or note gen- 
erally see Payment §§ 40-49. 

54. Kan.—Hall v. Hays City First 
Nat. Bank, 5 Kan. A. 493, 47 P 566. 

Ky.—Nickell v. Citizens’. Bank, 60 
SW 925, 22 KyL 1552. 


Savage, 


Mass.—George H. Sampson Co. vy, 
Com., 202 Mass. 326, 88 NE 911. 

N. Y.—Woodbridge v. Richardson, 2 
Thomps. & C. 418. z 

Pa.—Greenawalt v. McDowell, 65 
Pa. 464; Hummelstown Brownstone 
Co. v. Knerr, 25 Pa. Super. 465. 

S. C.—Ft. Valley Exch. Bank v. Mc- 
Millan, 76 S. C. 561, 57 SE 630. 

Utah.—Murray City v. Banks, 62 
Utah 296, 219 P 246; Gottsegan Cigar 
Co. v. Levy, 42 Utah 366, 130 P 780, 
783, AnnCasi916A 1189 [quot Cye]. 
OS a ee v. Voorhees, 26 Wis. 

Ont.—Hooker v. Gamble, 13 U. C. 
Cur 4620 ; 

[a] Provision for payment by note 
and cash.—Where the terms of a lease, 
provided for the payment of rent by 
a note falling due and to be paid at a 
specified time, a surety for the lessee 
remains liable until the note is paid. 
Woodbridge v. Richardson, 2 Thomps. 
S&C. GN: WY) 248: ; 

[b] Negotiated note.—(1) A sure-. 
ty on a note is not relieved from lia- 
bility by the payee taking a note of 
the principal, negotiating it, and in- 
dorsing the amount of the proceeds 
on the original note as a partial pay- 
ment. The last note being unpaid, 
there was no payment on the first 
note. Greenawalt v. McDowell, 65 Pa. 
464. (2) Where the debt of a manu-. 
facturing company to a bank: was 
placed in notes, the liability of sure- 
ties thereon was not discharged by a 
discount of the notes by the bank, 
such act in no way producing pay- 
ment of the notes, or involving a 
change in the contracts of the sure- 
ties. Ft. Valley Exch. Bank v. Mc- 
Millan, 76 S. C. 561, 57 SE 630. 

55. Emery v. Richardson, 61 Me. 
99; American Surety Co. v. Crow, 22 
Misc. 573, 49 NYS 946; Moore v. John- 
son, 34 W. Va. 672, 12 SE 918. 

[a] Discharge of  cosurety.—If 
there is an express stipulation that 
the note of a surety is not to operate 
as satisfaction of the original obliga-. 
tion unless followed by payment, a 
cosurety is not discharged unless 
prejudiced. American -Surety Co. v. 
Crow, 22 Misc. 573, 49 NYS 946. 


56. Fla.—Hart v. Stribling, 25 Fla. 
433, 6 S 455. 

Ind.—Price v. Barnes, (A.) 31 NE 
809. 


Miss.—Newman y. Kling, 73 Miss. 
312, 18 S 685. ’ 

N. J.—Morris Canal, etc., Co. v. Van 
Worsity 24 Nias da, 100, 

Oh.—Goodin y. State, 18 Oh. 6. 
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the principal in payment of a loss, a surety is dis- 
charged, although the obligee was ignorant of his 
right to proceed against the surety.°* 
be discharged if the creditor or obligee accept a 
bond,°® or a draft,®°® as payment; but it is otherwise 
if the draft is not considered payment unless it in 


turn is paid.®° 
Check. 
cipal, 


vVt.—Austin v. Curtis, 31 Vt. 64. 

W. Va.—Singer Mfg. Co. v. Bennett, 
28 W. Va. 16. 

Wis.—Jaffray v. Crane, 50 Wis. 349, 
7 NW 300; American Button-Hole, 
ete., Mach. Co. v..Gurnee, 44 Wis. 49. 

Eng.—Skip v. Huey, 3 Atk. 91, 26 
Reprint 855, 9 Mod. 438, 88 Reprint 
559; Lichfield Union v. Greene, 1 H. & 
N. 884, 156 Reprint 1459. 

[a] Supplemental surety will be 
discharged ‘if the note of a surety be 
taken in payment. Singer Mfg. Co. 
v. Bennett, 28 W. Va. 16. 

{b] Payment by principal and co- 
surety.—Where, after a note signed 
by defendant's wife for his accommo- 
dation was due, defendant and the 
payee, as principal and surety, execut- 
ed a new note to take its place, which 
note the payee placed to his credit 
in a bank, giving the bank his check 
for the amount of the original note 
which was marked “paid,” the wife’s 
obligation as surety was thereby ex- 
tinguished. Orth v. Anderson, 163 
App. Div. 519, 146 NYS 689 [aff 222 
N. Y. 517 mem, 118 NE 1071 mem]. 

57.. Bowers v. Cobb, 31 Fed. 678. 

58. La Farge v. Herter, 11 Barb. 
159 [aff 9 N. Y. 241]; Ledford v. Van- 
dyke, 44 N. C. 480; Clark v. Cordon, 
SONA Cy 19: 

59. Morgan yv. Coffman, 8 La. Ann, 
56; Albany City F. Ins. ‘Co. v. Devén- 
dorf, 43 Barb. (N. Y.) 444; Lichfield 
Union v. Greene, 1 H. & N. 884, 156 
Reprint 1459. 

60. Burnham vy. Hubbard, 36 Conn. 


539; Ford v. Stewart, 4 B. Mon. (Ky.) 
326; Weller v. Ranson, 34 Mo. 362. 
61. Fegley v. McDonald, 89 Pa. 128. 


Payment by check generally see 
Payment §§ 50-53. 

62. Hogan v. Kaiser, 113 Mo. A. 
711, 88 SW 1128. 

63. Wilson v. Mississippi County, 
(Ark.) 206 SW 741. 
* 64. Lindeman vy. Rosenfield, 67 
Ind. 246, 33 AmR 79; Brill v. Hoile, 53 
Wis. 537, 11 NW 42. 

65. Kelley’ v. Post, 37 Ill: Av 396 
(holding that a corporate note given 
by the president of the corporation, 
for his individual debt, cannot be con- 
strued as payment). 

66. Smith v. McKee, 67 Iowa 161, 
25 NW 103; Stringfield v. Graff, 22 
Iowa 438; Dryden v. Stephens, 19 W. 
Wiaye 

67. v. Miller, 56 T. B..Mon. 
(Ky.) 205; Douglass v. Ferris, 138 N. 
Y. 192, 33 NE 1041, 34 AmSR 4385 [aff 
63 Hun 413, 18 NYS 685]. 

[a] Acceptance by ward, after 
reaching majority, of promissory 
notes which the guardian had not col- 
lected, and was therefore liable to 
pay, is not a defense to a surety for 
the guardian unless the notes are col- 


Com. 


lected. Com. v. Miller, 5 T. B. Mon. 
(Ky.) 205. 

68. Offutt v. Com. Bank, 1 Bush 
(Ky.) 166. 


69. Cross references: 
Application of payments generally see 
Payment §§ 84-127. 


If the creditor take a check of the prin- 
which would have been paid if presented 
promptly, but which is retained by the creditor until: 
there are not sufficient funds in the bank to meet it, 
a surety for the debt for which the check was given 
is discharged;*! but by taking a worthless check the 
creditor does not release’a surety if the latter is 
notified of its dishonor in time to protect himself.®? 
A check subsequently paid constitutes payment dis- 
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A surety will | not payment.*4 


[§§ 176-177 


charging the surety.°? 
A nonnegotiable draft or note of the principal is 


An unenforceable note is not payment discharg- 
ing the surety.®® 
Payment by the note of a third person will dis- 


charge a surety;°® but not if the obligee is induced 


Rights of third parties ether than 
surety: 
Chattel Chattel 
Mortgages § 449. 

Guarantors see Guaranty § 166. 

Indorsers see Bills and Notes §§ 
804, 825 

Mechanic’s lienors see Mechanics’ 
Liens §§ 461, 463. 

Real estate mortgagees see Mort- 
gages § 911. 

70. Hansen v. Rounsavell, 74 Ill. 
238; Cain v.-Vogt, 138) Iowa. 631,, 116 
NW 786, 128 AmSR 216; Geo. H. 
Sampson Co. v. Com., 208 Mass. 372, 94 
NE 473; National Mahaiwe Bank v. 
Peck, 127 Mass. 298, 34 AmR 368; 
Williams v. Rawlinson, 3 Bing. 71, 
11 ECL 438, 130 Reprint 440, R. & M. 
PBH Pl ECL 740, 171 Reprint 1005. 

[a] “Onless by distinct agreement, 
the surety can have no control over 
the way in which the principal shall 
make his payments.” Williams v. 
Rawlinson, 3 Bing. 71, 76, 11 ECL 43, 
130 Reprint 440, R. & M. 233, 21 ECL 
740, 171 Reprint 1005. 

Effect of agreement see infra § 179. 

71. Standard Oil Co. v. Day, 161 
Minn. 281, 201 NW 410, 41 ALR 1291; 
Bross v. McNicholas, 66 Or. 42, 133 
P 782, AnnCas1915B 1272. 

Effect of equities see infra § 178. 

72. U. S.—Turner v.--Yates, 16 
How. 14, 14 L. ed. 824; Phillips v. 
Bossard, 35 Fed. 99. 

Cal.—Ohio Electric Car Co. v. Le 
Sage, 198 Cal. 705, 247 P 190, 192 [quot 
Cyc, Hogan v.. Paddon;)- 91 Calo A. 
606, 267 P 392. . ; 

Colo.—Boyd v. Watertown Agricul- 
tural Ins. .Co., 20 Colo. 28, 76 P 986. 

Ila.—Consolidated Naval Stores Co. 
v. Wilson, 82 Fla. 396, 90 S 461, 21 
ALR 681. 

Tll.—Hansen v. Rounsavell, 74 Ill. 
238; Adtna Acc., ete., Assoc. v. Al- 
exander Lumber Co., 215 Ill. A. 555 
[rev on other grounds , 2916. all 5.0.0, 
uae NE 871]; Graff v. Fox, 204 Ill. A. 


mortgagees see 


Iowa.—Charles Weitz’s Sons v. U. 
S. Fidelity, etc., Co., 206 Iowa 1025, 
219 NW 411; Cain v. Vogt, 138 Iowa 
631, 116 NW 786, 128 AmSR 216. 

Kan.—Wyandotte Coal, ete., Co. v. 
Wyandotte Pav., etc., Co., 97 Kan. 
203, 154.P 1012, 1014; AnnCas1917@ 
580 [quot Cyc]. 

Ky.—Grant County Bldg., etc., As- 
rh v. Lemmon, 78 SW 874, 25 KyL 
1725. 


phy Constr: Co., 152, La. 123, 92S 757. 
Md.—Frazier v. Lanahan, 71 Md. 

131, 17 A 940, 17 AmSR 516. 
Mass.—Geo. H. Sampson Co. vy. 

Com., 208 Mass. 372, 94 NE 473; Na- 


tional Mahaiwe Bank v. Peck, 127 
Mass. 298, 34 AmR 368; Dedham Bank 
v. Chickering, 4 Pick. 314; Brewer v. 


Knapp, 1 Pick. 332. 
Minn.—Radichel v. Federal Surety 
Co., 170 Minn. 92, 212 NW 171; Allen 
v. Jones, 8 Minn. 202. 
Nev.—Wheeler, etc., 
land Cattle Loan Co., 


Inc wave Lort= 
268 P 46, 48 


by fraud to take one which is worthless, and he repu- 
diates the transaction,®* or the note is a forgery.®* 

[§ 177] c. Application of Payments®®—(1) Sure- 
ty’s Right To Control—(a) In General. 
sence of agreement’® or equities’! in favor of the 
surety, he cannot compel the application of pay- 
ments to that portion of the indebtedness of the 
principal for which he is surety.*? 
designates the application of payments his desig- 


In the ab- 


If the debtor 


[quot Cyc]. 

N. J.—Bishop v. Smith, (Sup.) 57 
A 874; Grover v, Franklin Tp. Bd. of 
Education, (Ch.) -141,A 81 [aff 144 A 
918 mem]. 

N. Y.—Harding v. Tifft, 75 N. Y. 
461; Merrill v. Equitable Surety Co., 
131 Misc. 541, 227 NYS 266; Allen v. 
Culver, 3 Den. 284. 

Okl.—Southwestern Surety Ins. Co. 
v. Neal, 81 Okl. 194, 197 P 439. 

Or.—Bross v. McNicholas, 66 Or. 42, 
133 P 782, AnnCasi915B 1272. 

S. C.—Ft. Valley Exch. Bank vy. 
McMillan, 76 S. C. 561, 57 SE 630. 

Tenn.—Meyer v. Cooper, 156 Tenn. 
637, 7 SW (2d) 38 [cit Cye]. 

Va.—Pope v. Transparent Ice Co., 
91 Va. 79, 20 SE 940. 


Ww. Va.—Wait v. Homestead Bldg. 
Assoc., 81 W. Va. 702, 95 SE 203, 21 
ALR 696. 


Eng.—Wright v. Hickling, L. R. 2 
C.e Be\1993> Kirby, v.. Marlborough; «2 
M. & S. 18, 105 Reprint 289; Plomer 
v. Long, 1 Stark. 153, 2 ECL 66, 171 
Reprint 430. 

Alta.—Revillon Wholesale, Ltd. v. 
Nemirsky, [1925] 4 DomLR 1032 [app 
dism [1926] 2 DomLR 374, [1926] 2 


‘'WestWkly 166]. 


“As a general proposition, the sure- 
ty cannot direct the application of 
payments made by the principal and 
the creditor, or either of them.” 
Bross v. MeNicholas, 66 Or. 42, 45, 133 
P 782, AnnCas1915B 1272. 

[a] Beasons for rule.—(1) “This 
general rule is quite logical. A sure- 
ty is a contingent creditor. 
when he pays the debt which he has 
guaranteed, he becomes a creditor, 
and stands in the shoes of the credi- 
tor whom he paid; but he has no 
greater rights, and there is no reason 
why he should have. As between two 
ordinary creditors, neither one has a 
greater right than the other to insist 
on his debt being paid; a debtor has 
a right recognized in equity as well 
as at law to prefer a creditor, except 
to the extent that bankruptcy stat- 
utes interfere. So assuredly a con- 
tingent creditor would have no great- 
er right than an actual creditor.” 
Grover v. Franklin Tp. Bd. of Educa- 
tion, (N. J. Ch.) 141 A 81, 82 [aff 144 
A 918 mem]. (2) The right to apply 
payments is one existing between the 
original parties, and no third person, 
such as a surety, has any authority to 
insist on an appropriation of the mon- 
ey in his own favor, where neither the 
debtor nor creditor has required or 
made such appropriation, and where 
the surety has no equity to have the 
money applied in payment of the debt 
for which he is liable. Consolidated 
Naval Stores Co. v. Wilson, 82 Fla. 
396, 90 S 461, 21 ALR 681. 

[b] Application to voidable por- 
tion of debt.—Where the principal 
pays a part of the claim which is ap- 
plied to that portion which is voida- 
ble but not void, the surety cannot 
object. Allen v. Jones, 8 Minn. 202. 

[c] Bank deposit.—Where a de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 177-178] 


nation is controlling with respect to both the eredi- 
tor™* and the surety.** If the debtor does not desig- 
nate the application of payments, the creditor may 
apply them to any portion of the indebtedness,7® 
and the surety has no right to insist on application 


to the debt for which he is liable.7° 


ference that the surety was not aware of the exist- 
ence of any other indebtedness of the principal than 
that for which the surety became liable.*7 
creditor or obligee has received collateral security 
from the principal, without any stipulation that it 
is to be held for any particular debt,’* or holds any 
property of the principal,’® the creditor or obligee. 
can apply it to debts for which the surety is not 


lable. 
Running accounts. 


items.®° 


positor owes the bank debts not con- | 


nected with his account, the bank 
may apply a credit balance in the ac- 
count to such independent debts, but 
if the bank instead permits the depos- 
itor to withdraw such credit balance, 
a surety on the depositor’s independ- 
ent debts cannot complain, because 
this is in effect an application of pay- 
ments, and, in the absence of express 
agreement or appropriation, the law 
will not require the application to be 
so made as to benefit the surety. Na- 
tional Mahaiwe Bank vy. Feck, 127 
Mass. 298, 34 AmR 368. , 

[d] Repayment of advances.—The 
sureties on a bond to secure repay- 
ment of advances, and for the pur- 
chase of goods, cannot require that 
money received from the sale of the 
goods shall be first applied to repay 
the advances, in the absence of an 
agreement to that effect. Cain v. 
Vogt, 138 Iowa 631, 116 NW 786, 128 
AmSR 216. 

{e] Other applications of rule.— 
(1) Where money received from a 
county was paid to contractors un- 
conditionally, the contractors’ sure- 
ty had no right to direct application 
thereof. Radichel v. Federal Surety 
COs Mi OnmVidiane ge. nv olos WINN) eolidiel io pC2)) 
Surety on the bond of a cement com- 
pany, given for the performance of 
a contract to pay for the construc- 
tion of storage bins by delivery of 
cement, was not entitled to have 
credited upon the bond amounts re- 
ceived by the contractors, where no 
specific amount was set for the price 
of the work, and where the amount 
still remaining due exceeded the pen- 
alty of the bond. Charles Weitz’s 
Sons v. U. S. Fidelity, etc., Co., 206 
Iowa 1025, 219 NW 411. 

{f] In the Philippines, under a 
code section providing that, when a 
payment cannot be applied according 
to other code rules, the debt which is 
most onerous for the debtor shall be 
considered as the one paid, where 
the debtor and surety bind them- 
selves solidarily on a bond but limit 
the liability of the surety to a lesser 
amount than that due from the prin- 
cipal, any payment the latter may 
make on account of such obligation 
must be applied first to the unsecured 
portion of the debt, since to the prin- 
cipal debtor the obligation is more 
onerous as to the amount not secured. 
Hongkong, etc., Banking Co. vy. Al- 
danese, 48 Philippine 990. . 

73. See Payment § 87 text and note 
62. 

74, Ill.—44®tna Acc., ete., Assoc. Vv. 
Alexander Lumber Co., 215 Ill. A. 555, 
570 [rev on other grounds 296 Ill. 
500, 129 NE 871, and quot Cyc];' Graff 
v. Fox, 204 Ill. A. 598;-604 [cit Cyc]. 

Ky.—Grant County Bldg., etc., As- 


If the indebtedness of the 
principal is a running account, for some of the items 
of which a surety is liable, the creditor is not un- 
der obligation to apply payments to the oldest 
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It makes no dif- 


If the 
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Under statute providing that whenever property 
is hypothecated with the property of a principal the 
surety is entitled to have the property of the prin- 
cipal first applied to the discharge of the obligation,®? 
the creditor cannot apply property of the principal 
to other debts, to the detriment of the surety.8? 

[§ 178] (b) Where 
The surety can control application of payments 
where circumstances exist giving him an equity su- 
perior to the usual legal rights of the debtor and 
creditor,** with respect to application of payments.*®® 
Thus the surety ean compel application of payments 
to the portion of the indebtedness for which he is 
hhable where, to the knowledge of the creditor,®* pay- 


Special Equities Exist.$? 


ment is made out of funds in which he possesses a 


purpose.** 


superior equity,** and it would be a fraud upon the 
surety to permit diversion of the funds to a different 
For example, the surety can control ap- 
pleation of payments where the money is the sure- 


ty’s and is paid by him to the ereditor,*® or to the 


Se v. Lemmon, 78 SW 874, 25 KyL 
Ihe 

La.—Grand Lodge B. K. A. v. Mur- 
phy Constr. *Co., 162ca,. 1235 9258) 752. 

N. J.—Bishop v. Smith, (Sup.) 57 
A 874; Grover v. Franklin Tp. Bd. of 
Education, (Ch.) 141 A 81 [aff 144 A 
918 mem]. 

N. Y.—Merrill v. Bane Surety 
Co., 131 Mise. 541, 227 NYS 266. 

Bing. —Wright v. Hickling, L. R. 2 
CoP s 19932 Plomer vs rong, : ii Stark. 
153, 2 ECL 66, 171 Reprint 430. 

75. See Payment § 94 text and note 
36. 

76. U.S.—Wood v. Noyes, 279 Fed. 
321 [certiorari den 260 U. S. 732 mem, 
43 SCt 94 mem, 67 L. ed. 486 mem]; 
Alexander v. U. S., 57 Fed. 828, 6 CCA 


602. - 
Ill.—Hansen v. Rounsavell, 74 Ill. 

238; Adtna Acc., ete., Co. v. Alex- 

ander Lumber Co., 215 Ill. A. 555, 570 


{rev on other grounds 296 Ill. 500, 
129 NE 871, and quot Cyc]. 

Iowa.—Cain v. Vogt, 138 Iowa 631, 
116 NW 786, 128 AmSR 216; Toler- 
ton, ete., Co. v. Roberts, 115 Iowa 474, 
88 NW 966, 91 AmSR 171. 

Minn.—Radichel v. Federal Surety 
Co:, 170 Minn. 92, 212 NW 171. 

N. J.—Grover v. Franklin Tp. Bd. 
of Education, (Ch.) 141 A 81 [aff 144 
A 918 mem]. 

Nv Ys Barding> ve CitTet,. 75 Navy. 
461; Eccleston v. Sands, 108 App. Div. 
147, 95 NYS 1107; Merrill v. Equita- 
ble Surety Co., 131 Mise. 541, 227 NYS 
266. 


Oh.—Advance Thresher Co. v. Ho- 
‘gan, 74 Oh. St. 307, 78 NE 436. 

Okl.—Southwestern Surety Ins. Co. 
v. Neal, 81 Okl. 194, 197 P 439. 

Or.—Seattle Dock Co. v. Pacific 
Surety, Co. 86.Orssdi, 167 IPs510: 

Pa.—In re Markert, 252 Pa. 622, 97 
A 851. 

Utah.—Salt Lake City v. O’Connor, 
68 Utah 233, 249 P 810, 49 ALR 941. 

Wash.—Puget Sound State Bank v. 
Gallucci, 82 Wash. 445, 144 P 698, Ann 
Cas1916A 767; Crane v. U. S. Fidel- 
ity, etc., Co., 74 Wash. 91, 132 P 872. 

Alta.—Revillon Wholesale, Ltd. v. 
Nemirsky, [1925] 4 DomLR_ 1032 
[dism app [1926] 2 DomLR 374, 
[1926] 2 WestWkly 166]. 

Ont.—Cunningham v. Buchannan, 
10 Grant Ch. 528. 

77. Adtna <Accec., ete., Co. v: Alex- 
ander Lumber Co., 215 Ill. A. 555, 570 
[rev on other grounds 296 Ill. 500, 129 
NE 871, and quet Cyc]; Arbuckles 
v..Chadwick, 146 Pa. 393,128 A 346. 

7g. U. S.—Wood v. Noyes, 279 Fed. 
321 [certiorari den 260 U. S. 732 mem, 
43 SCt 94 mem, 67 L. ed. 486 mem]. 

Cal.—California Nat. Bank y. Gin- 
ty, 108 Cal. 148, 41 P 38 

Conn. —Stamford Bank v. Benedict, 


15 Conn. 437. ae 


Ill.—Jackson v. May, 28 Ill. A. 305. 


Mass.—Cogswell v. Eames, 14 Allen 
oh Wilcox v. Fairhaven Bank, 7 Allen 
Mich.—Noble v. Murphy, 91 Mich. 
653, 52 NW 148, 30 AmSR 507. 
ee wee tages ee v. Switzler, 
‘= a eee y. Allen 11 Or, 154.) 2 

Vt.—Fair Haven First Nat. Bank 
v. Johnson, 65 Vt. 382, 26 A 634. 

Va.—Pope v. Transparent Teen Cor, 
91 Va. 79, 20 SE 940. 

Ont.—London v. Citizens’ Ins. Cor 
U3) Ont! iss Commercial | Bank Ww. 
Muirhead,; 4 U."€. Co PBi434 

79. Lowe v. Guthrie, 4 Okl. 287, 44 
P 198; Lowe v. Reddan, 123 Wis. 90, 
100 NW 1038. 

[a] Rule applied.—(1) The sure- 
ties for a defaulting city clerk are not 
entitled to credit on their bond, of 
unpaid salary due the clerk, if a part 
of his indebtedness to the city is un- 
secured. Lowe v. Guthrie, 4 Okl. 287, 
44 P 198. (2) A bank deposit by the 
principal can be applied by the bank 
on two notes held by the bank, one 
half to each note, as against a sure- 
ty on one of the notes. Lowe v, Red- 
dan, 123 Wis. 90, 100 NW 1038, 3 Ann 
Cas 431. 

80.. Simson v. Ingham, 2 B. & C. 65, 
9 ECL 37, 107 Reprint 307; Agricul- 
tee Ins. Co. v. Sargeant, 26 Can. S. 
_{a]. Change in firm.—Where sure- 
ties are liable for advances made to 
a firm, with a provision rendering 
them liable for advances made after 
a change in the firm, the creditor is 
entitled to apply payments made after 
the death of a partner, to advances 
made to the new firm. Simson y. Ing- 
ham) 2B. & ©. 65, See ClLi3s7, 107 ine= 
print 3807. 

81. See statutory provisions. 

82. State v. Meilette, 21 S. D. 404, 
113 NW 83. 
enge Effect of contract see infra § 

84. 


46 Mo. 


See supra § 177. 

85. Grover vy. Franklin Tp. Bd. of 
Education, (N. J. Ch.) 141 A 81 [aff 
144 A 918 mem]; Maryland Fidelity, 
etc., Co. v. Northwestern Nat. Bank, 
90 Wash. 179; 155. P 743: 


86. Grand Lodge B. K. A. v. Mur- 
DHye Constr, Co... Loz) Mane loom cme 
157. 

87. See infra text and notes 89-92, 

88. Grand Lodge B. K. A. v. Mur- 
phi; ‘Constr, «Co. 752) ha ess 9289S 
awe 

89. Waugh v. Wren, 9 Jur. N. S. 
365. 

[a] Rule stated.—A surety mak- 


ing payment has the right to desig- 
nate upon what part of the indebted- 
ness it shall be applied. Waugh y. 
Wren, 9 Jur: N. S. 365. 
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principal to pay to the ecreditor;®° where the surety 
has a hen on the property from which the funds for 
payment are derived;°! or where payment is made 
from the proceeds of collateral given to secure the 
particular debt guaranteed by the surety.°? 
Application of moneys secured.®*: It is ordinarily 
held that the surety has an equity entitling him to 
have payments applied to the secured debt where 
the specific moneys paid to the creditor are the very 
moneys for which the surety is bound,®* as where a 
surety has become responsible for the payment of 
money by the principal, and the latter receives money 
under his contract, which he pays over, and it is 
held that the creditor or obligee has no right to ap- 
ply such payments in any other way than to the re- 


90. U.S. v. Cochran, 25-F. Cas. No. 
14,821, 2 Brock. 274; Reed v. Board- 
man, 20 Pick. (Mass.) 441; Buffalo 


County v. Van Sickle, 16 Nebr. 363, 
20 NW 261. 

91. Herweigh v. Hall, 172 Ark. 
1148, 292 SW 97. ; 

{a] Landlord signing tenant’s 
notes for supplies and having a lien 
on the tenant’s cotton may direct ap- 
plication of money from the cotton 
sold the payee on the oldest items in 
the account secured by the notes. 
Herweigh v. Hall, 172 Ark. 1148, 292 
SW 97 


92. Ala.—Fielder v. Varner, 45 Ala. 
429. 

Fla.—Consolidated Naval Stores Co. 
v. Wilson, 82 Fla. 396, 90 S 461, 21 
ALR 681. 

Ga.—Kyle v. Chattahoochee Nat. 
Bank, 96 Ga. 693, 24 SE 149. 

.. Mich.—Pulling v. Schreiber, 240 
Mich. 333, 215 NW 381. 

N. C.—#lizabeth City First Nat. 
Bank v. Scott, 123 N.C. 538, 31 SE 819. 

See Holliday v. Brown, 338 Nebr. 
657, 50 NW 1042 (a surety is entitled 
to the benefit of securities in the 
hands of the creditor, and such cred- 
itor cannot apply such securities to 
the satisfaction of another debt, to 
the exclusion of the surety). 

[a] Collateral for note.—The pro- 
ceeds of collateral security given to 
.secure a note cannot be applied to 
other debts of the maker, but must be 
applied on the note to the exonera- 
tion of the sureties. Elizabeth City 
First Nat. Bank v. Scott, 123 N. C. 
538, 31 SE 819. 

{b] Pro tanto application.—W here 
several debts are secured by mort- 
gage, for some of which debts there 
_are sureties, the mortgagor being 
the principal, on a. sale of the mort- 
gaged property that portion of the 
proceeds applicable to the debt on 
which the sureties are bound will be 
credited aS a payment pro tanto on 
the debt and the sureties to that 
amount discharged. Fielder v. Var- 
ner, 45 Ala. 429. 

Application of collateral generally 
see supra § 177 text and note 78... 

93. Other applications of rules see: 
Mechanics’ Liens 462. 

Municipal Corporations § 2549. 

94. Ky.—Armstrong v. Smith, 9 
Ky. Op. 370. 

Minn.—Merchants’ Ins. Co. v. Her- 
ber, 68 Minn. 420, 71 NW 624 (distin- 
guished in Standard Oil Co. v. Day, 
161 Minn. 281, 201 NW 410, 41 ALR 
1291, infra text and note 98, from 
other Minnesota cases there cited). 

N. Y.—Harding v. Tifft, 75 N.Y. 
461. 

Okl.—Sipes v. Ardmore Book, ete., 
Co., 138 Okl. 180, 280 P 805. 

Or.—Bross v. McNicholas, 66 Or. 42, 
133 P 782, AnnCas1915B 1272. 

W Va.—Wait v. Homestead Bldg. 
Assoc., 81 W. Va. 702, 95 SE 203, 21 
ALR 696. 

[a]. Money or property.—‘ Where 
the specific money paid, or property 
delivered to the creditor, is the iden- 


-which he surrendered without 
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ments under the 
debt. 
[§ 179] 


tical money or property for the pay- 
ment and delivery of which the debt- 
or and his surety obligated them- 
selves by the contract and undertak- | 
ing, the surety is not bound by an 
application of the money or property 
to some other debt for which the 
surety is not liable. In such cases 
the surety is equitably entitled to 
have the money paid, or the property 
delivered, applied to the payment of 
the debt or the liquidation of the con- 
tract for which he is liable.” Bross 
v. MecNicholas, 66 Or. 42, 46,-133 P 
782, AnnCas1915B 1272. 

{b] ‘Surety on note.—(1) The sure- 
ty on a note ordinarily has the right 
to have all payments made on the 
note applied as credits. Consolidat- 
ed Naval Stores Co. v. Wilson, 82 Fla. 
396, 90 S 461, 21 ALR 681; Armstrong 
v. Smith, 9 Ky. Op. 370. (2) Where 
an accommodation note was pledged | 
by the payee as collateral to secure 
his debts to the pledgee without no- 
tice of its nature, the maker is en- | 
titled as surety to require the pledgee 
first to-credit his actual payments, 
and the amount of other collateral 
his 
consent after notice that the note 
pledged was an accommodation note, 
before resorting to the accommoda- 
tion note in the payment of his claim 
against .the pledger. Beacon Trust 
Co. v. Robbins, 173 Mass..261, 538 NE 
868 (3) But where one indorses a 
part of a debt in order to afford ad- 
ditional security to the creditor, nei- 
ther the creditor nor debtor is bound 
to apply or direct a payment to be 
applied on that part of the debt se- 
cured by indorsement. Consolidated 


Naval Stores Co. v. Wilson, supra. 
To same effect State Nat. Bank v. 
Ginty, 108 Cal. 148, 41 P 38. (4) If 


an extension of a note is invalid be- 
cause obtained by a false representa- 
tion that the surety authorized it, 
the surety is entitled to have a bonus 
paid by the principal for the exten- 
sion, applied as a partial payment. 
McDougall v. Walling, 15 Wash. 78, 
45 P 668, 55 AmSR 871. 


95. Columbia Digger Co. v. Sparks, 
227 Fed. 780, 142. CCA 304; U.-S. v. 
American Bonding, ete., Co., 89 Fed. 


925, 32 CCA 420; Crane Co. v. Pacific 
Heat, etc., Co., 36 Wash. 95, 78 P 460. 

[a] Illustration.—Sureties on the 
statutory bond of a contractor for a 
public improvement, conditioned for 
the faithful performance of the con- 
tract and the payment of all claims 
for labor and materials, have the 
right to have payments made by the 
contractor to a materialman, from 
proceeds of the contract applied in | 
payment for material furnished un- | 
der such contract, and are not bound | 
by an application of such payments | 
to a preéxisting indebtedness. Co- 
lumbia Digger Co. v. Sparks, 227 Fed. | 
780, 142 CCA 304, 

96. Harding v. Tifft, 75 N. Y. 461, 
465; Marshfield v. U. S. Fidelity, 
etc., Co., 128 Or. 547, 274 P 503 (also 
dictum to effect that the creditor 


| owned by the principal) ; 


[$$ 178-179, 


lief of the surety.°® This rule is generally qualified 
by a limitation to the effect that, where the creditor 
is ignorant of the source of the money, he may apply - 
the payment on an unsecured debt.°® Other authori- 
ties deny the rule altogether by holding, without re- 
gard to the creditor’s knowledge, that he may apply 
the payment to an unsecured debt,®*? or that, even 
though it affirmatively appears that the creditor 
knew the source, he may nevertheless apply pay- 


secured contract to an unsecured 


(c) Effect of Contract.°° A contract be- 
tween the ereditor and the surety will control the re- 
‘spective rights of the parties as to application of 
payments,! but will not deprive the debtor of his 


could apply payment to unsecured 
debt even if he knew that surety had 
an equity therein); Salt Lake City v. 
O’Connor, 68 Utah 233, 249 P 810, 49 
ALR 941; Title Guaranty, etc., Co. v. 
Coffman, 97 Wash. 211, 166 P 620; 
B. F. Sturtevant Co. v. Maryland Fi- 
delity, ete., Co., 92 Wash. 52, 158 P 
740, LRA1917C 630. 

“The money belongs to the debtor 
and where the creditor is ignorant 
of any duty on the part of debtor in 
respect to it, he may receive and ap- 
ply it as if no such duty existed.” 
Harding v. Tifft, supra. 

97. Peo. v. Powers, 108 Mich. 339, 
66 NW 215. 

98. Standard Oil Co. v. Day, 161 
Minn. 281, 201 NW 410, 41 ALR 1291 
(distinguishing Merchants’ Ins. Co. v. 
Herber, 68 Minn. 420, 71 NW 624, 
supra text and note 94 on ground that 
there the money paid was owned by 
the creditor whereas here it was 
Jefferson v. 
St. Matthew’s Church, 41 Minn. 392, 
43 NW 74. See Radichel v. Federal 
Surety Co., 170 Minn. 92, 212 NW 171 
(holding that the general rule of law 
that, where there is a single account 
consisting of several items and no 
specific application of a payment is 
made, the payment will be applied ae- 
cording to priority of time, that is, 
the first item on the debit side of the 
account will be discharged or reduced 
by the first item on the credit side, 
applies with respect to a surety for 
the debtor, even though the money 
with which the payment was madé 
was obtained on a contract secured by 
the bond and the creditor had knowl- 
edge of that fact). 

fa] Tllustration.—Where a_con- 
tractor agreed to do certain construc- 
tion work and furnished a surety 
bond, and thereafter let the hauling 
of certain material to the Day-De 
Veau Transportation Co., and plaintiff 
creditor sold gasoline to the trans- 
portation company and the transpor- 
tation company, having received pay- 
ment from the contractor, paid it to 
plaintiff creditor who received it with 
knowledge that it was money received 
by the debtor from the secured con- 
tract, plaintiff creditor could never- 
theless apply such payment to a dif- 
ferent debt and recover from the sure- 
ty an unpaid balance due plaintiff on 
the secured debt. Standard Oil Co. v. 
Day, 161 Minn. 281, 201 NW 410, 41 
ALR 1291. 

1 99. Effect of equities see supra § 
78. 

1. Aurora Trust, ete, Bank v. 
Whildin, 208 Ill. A. 527: Davidson vy. 
Plant, 113 Miss. 482, 74 S 328. 

[a] Contract held valid.—David- 
son v. Plant, 113 Miss. 482, 74 § 328. 

[b] Contract not shown.—A rep- 
resentation by a chattel mortgagee 
that the notes first maturing will be 
paid from the first part of the mort- 
gaged property is not sufficient to 
show a contract that the proceeds 
will be applied in that manner, ai- 
though made to the surety to induce 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| 


§§ 179-181], 


primary right to control application,” nor affect pay- 
ments not within the contemplation of the contract.? 
If the creditor has made an agreement with the sure- 
ty to apply certain future payments by the princi- 
pal to the indebtedness for which the surety is liable, 
the creditor has no right to make any other applica- 
tion, even with the consent of the principal.t It has 
been held that a contract. between the debtor and 
creditor for application of payments to the secured 
debt cannot be changed to the detriment of the sure- 
Where by contract between the debtor and 
creditor, of which the surety is chargeable with no- 
tice, it is stipulated that payments from the pro- 
ceeds of collateral may, at the creditor’s election, be 
first applied to payment of that portion of the debt 
not guaranteed by the surety, the latter has no right 
to compel pro rata application to the portion of the 


GY 


debt guaranteed by him.® 


An oral agreement as to application of payments 
eannot be shown where it would differ from a written 


agreement thereon.‘ 


him to sign the first notes, if such 
representation be merely the speak- 
er’s interpretation of the law. Toler- 
ton, etc., Co. v. Roberts, 115 Iowa 474, 
88 NW 966, 91 AmSR 171. 

[c] In Louisiana one who, on the 
indorsement of a note by another as 
surety, agreed to advance eight hun- 
dred dollars to a farmer to raise a 
crop, but in fact advanced one thou- 
sand one hundred dollars, was re- 
quired to apply the proceeds of the 
crop, which he received under the 
agreement, first to payment of the 
part of the indebtedness for which 
there was a surety, the contract be- 
tween the surety and the creditor be- 
ing consensual and their relation fidu- 
ciary. Dore v. Lejeune, (La. A.) 123 
S 403. : 

2. Trentman v. Fletcher, 100 Ind. 


105. 

[a] Tllustration.—Where a debtor 
directs an application to a secured 
debt, it must be so applied irrespec- 
tive of any agreement between the 
payee and the surety. Trentman v. 
Fletcher, 100 Ind. 105. ‘ 

3. Brookport Nat. Bank vy. Smith, 
183 Ill. A. 623. 

[a] Voluntary payments. — An 
agreement between the payee and 
surety on a note, whereby the payee, 
in consideration of the surety signing 
as such, agrees to refrain from re- 
quiring the principal debtor to make 
payments on other indebtedness of 
the principal debtor held by the 
payee, was construed as not requir- 
ing voluntary payments of the prin- 
cipal to be credited on the _ note. 
Brookport Nat. Bank v. Smith, 183 
ll. A. 623. 

j re Petefish v. Watkins, 124 Ill. 384, 
16 NE 248; Mellendy v. Austin, 69 Ill. 
1 


5. 

[a] Illustration.—Where a surety 
signs a note under an agreement with 
the payee to accept in payment an- 
other note, and afterward at the in- 
stance of the payee, and to enable 
the principal to take up the note, the 
surety signs a second note, the payee 
cannot apply it to the individual in- 
debtedness of the principal, even with 
the consent of the latter. Petefish v. 
Watkins, 124 Ill. 384, 16 NE 248. 

5. Ballantine v. Fenn, 88 Vt. 166, 
92 A 3. 

[a] Tllustration.—Where a seller 
of goods had an agreement with the 
buyer that the discounts to which the 
buyer was entitled should be applied 
upon a loan made by the seller, which 
was secured by a note and mortgage 
executed by, a surety, the surety is 
entitled to have the discounts so ap- 
plied, notwithstanding a subsequent 
agreement between the buyer and sell- 
er, of which the surety had no knowl- 
edge, that they should be applied to 
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[§ 180] (2) Application by Court. Where nei- 
ther the debtor nor the creditor exercises his right 
to control application of payment,® the court is not 
required, in the absence of superior equities,® to 
apply the payment so as to exonerate the surety ;1° 
but on the contrary the law will apply the payment 
to an unsecured debt in preference to a secured 
debt.1? The equities of the surety!” are, however, a 
proper matter for consideration by the court.1* 
The court will apply the payment as equity seems to 
require, usually to the oldest item,1* unless the con- 
duct of the parties indicates that payments by the 
principal were to be credited to later items,!® as 
where application of the rule would result in hold- 
ing a surety for a loss during a time when he was 
not liable for defaleations.1® 

Pro rata application. 


In some cases application 


will be made ratably among different debts.17 


other items. Ballantine v. Fenn, 88 
VITAL Oy. OIL nde 

6. Advance Thresher Co. v. licgan, 
74 Oh. St. 307, 78 NE 436. 

[a] Illustration.—Where the cred- 
itor is given the right to elect as to 
the application of the proceeds of 
security, the surety is not entitled 
to have such proceeds applied to that 
part of the debt for which he is lia- 
ble, as against the wishes of the credi- 
tor. Advance Thresher Co. v. Hogan, 
74 Oh. St. 307, 78 NE 436. 

7. Hoyt v. French, 24 N. H. 198. 

[a] Rule applied.—An oral agree- 
ment, made at the same time as a 
note, that the creditor should apply 
thereon the first money paid by the 
principal, cannot be shown, as it va- 
ries the terms of the contract. Hoyt 
v. French, 24 N. H. 198. 

8. See supra § 177. 

9. See supra § 178. 

10. Frazier v. Lanahan, 71 Md. 131, 
17 A 940, 17 AmSR 516; Pope v. 
Transparent Ice Co., 91 Va. 79, 20 SE 
940; Wait v. Homestead Bldg. Assoc., 
81 W. Va. 702, 95 SE 208, 21 ALR 696. 
But see Spade v. Wetterau, 8 Kulp 
(Pa.) 344 (holding that the rule of 
law which, in the absence of appro- 
priation by the parties, appropriates 
payments in the way most advan- 
tageous to the creditor, will not be 
applied to the prejudice of a surety). 

11. See Payment § 112. 

12. See supra § i178. 

23, ,tlarding. v.7CHil,. TOKNw Yo. 4625 
Marryatts v. White, 2 Stark. 101, 3 
ECL 334, 171 Reprint 586. See Drake 
v. Sherman, 179 Ill. 362, 53 NE 628 
{aff 79 Ill. A. 413] (recognizing rule). 

14. U. S.—U. S. Fidelity, etc., Co. 
v. Hichel, 219 Fed. 803, 185 CCA 473 
[app dism 239 U. S. 629 mem, 36 SCt 
165 mem, 60 L. ed. 475 mem (reh den 


233 Fed. 991, 147. CCA 665)]; Colum- 
bia Digger Co. v. Rector, 215 Fed. 
618 


Ga.—Simmons v. Cates, 56 Ga. 609. 
Ill.—_Aeétna Acce., etc., Co. v. Alexan- 
der Lumber Co., 215 Ill. A. 555, 570 


{rev on other grounds 296 Ill. 500, 

129 NE 871, and quot Cyc]. 
Iowa.—Ida County Savy. Bank v. 

Seidensticker, 128 Iowa 54, 102 NW 


821, 111 AmSR 189. 

Mass.—Boston Hat Manufactory v. 
Messinger, 2 Pick, 223. 

Minn.—Redwood County v. Citizens’ 
Bank, 67 Minn. 236, 69 NW 912. 

N. Y.—Barnes v. Cushing, 71 App. 
Div. 366, 75 NYS 953. 

Pa.—Pardee v. Markle, 111 Pa. 548, 
5 A 36, 56 AmR 299; McKee v. Com., 
2 Grant 23; Speck v. Com., 3 Watts & 
S. 324. 

Tenn.—Blackmore v. Granbery, 98 
Tenn. 277, 39 SW 229. 

Va.— Ross v. McLauchlan, 7 Gratt. 
(48 Va.) 86. 


[§ 181] (3) Effect of Application Made. 
plication once made by the ereditor,!’ or by the 


An ap- 


Wis.—Zinns Mfg. Co. v. Mendelson, 
89 Wis. 133, 61 NW 302. 4 

Eng.—Kinnaird v. Webster, 10 Ch. 
D. 139; Royal Bank v. Christie, 8 Cl. 
& F. 214, 8 Reprint 84. 

Ont.—Royal Canadian 
Payne, 19 Grant Ch. 180. 

[a] Where oldest debt is also one 
on which there is surety (1) the court 
will apply a payment to such debt 
in relief of such surety. Blackmore 
v. Granbery, 98 Tenn. 277, 39 SW 229; 
Ross v. McLauchlan, 7 Gratt. (48 Va.) 
SCZ) Whilst: 2 . a surety can- 
not require a general payment to be 
applied to the last debt, in ease of 
his liability for it, to the exclusion 
of the earlier items: . . . he can re- 
quire that the rule shall not be in- 
verted to his prejudice; that it shall 
not be turned against him, by apply- 
ing the payment to the last item, and 
thus leave him liable on the earlier 
ones.” Pardee vy. Markle, 111 Pa. 548, 
556, 5 A 36, 41, 56 AmR 299. ‘ 

15. Attna Acc., etc., Co. v. Alex- 
ander Lumber Co., 215 Ill. A. 555, 570 
[rev on other grounds 296 Ill. 500, 
129 NE 871, and quot Cyc]; Agricul- 
tural Ins. Co. v. Sargeant; 26 Can: S. 
C. 29 (holding that, where notes of 
the principal, signed by a surety, are 
carried by the creditor to the debit 
side of a running account with. the 
principal, and the principal is charged 
with current business, credits also 
will be applied to current business, 
especially if renewal notes are given 
by the surety from time to time). 

16. Nashville First Nat. Bank v. 
National Surety Co., 130 Fed. 401, 64 
CCA 601, 66 LRA 777 (surety for bank 
officer). 

17. State v. Churchill, 48 Ark. 426, 
3 SW 352, 880; Lexington,’ ete, R. 
Co. v. Elwell, 8 Allen (Mass.) 371; 
Perris v. Roberts, 1 Vern. Ch. 34, 23 
Reprint 289; J. I. Case Threshing 
Mach. Co. v. Bolton, 2 Alta. L. 174. 

[a] MIllustration.—Where a _ pay- 
ment is not voluntary but constitutes 
the proceeds of a security, the ques- 
tion of appropriation is one of law; 
and where there are three debts all 
secured by the same security, and on 
one there is a surety, the latter is en- 
titled to insist upon a pro rata ap- 
plication of moneys arising from the 
security. J. I. Case Threshing Mach. 
Co. v. Bolton, 2 Alta. L. 174. 

18: U.Si2¥- Brent, 2386 edst wade 
Mitchell v. Wheeler, 131 Iowa 434, 108 
NW 1030; Mitchell. v. Wheeler, 122 
Iowa 368, 98 NW 152; Marshfield v. 
UW. S. Bidelity, <ete.,, Co. 128. Ori 7547, 
2 ANE 18.03; 0D 0 San ChEnG vile 

[e] Even though surety is igno- 
rant of application, it cannot there- 
after be changed without’ his con- 
sent. U.S. v. Brent, 286 Fed. 771. ; 
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debtor,® or by both,?° cannot be changed as against 
the surety, in the absence of fraud.” 
trols, although both the principal and the creditor 


wish to change the application.?? 


made by law?* is controlling on the surety.?# 

{§ 182] d. Unexecuted Agreement or Negotia- 
An uncompleted agreement to 
pay,”° or unexecuted negotiations looking to a settle- 
ment,?° will not discharge the surety. 


tions as to Payment. 


[§ 183] e. Recital of Payment. 


19. U. S.—Columbia Digger Co. v. 
Rector, 215 Fed. 618. 

Ark.—Harrison v. Huntsville First 
Nat. Bank, 117 Ark. 260, 174 SW 5538. 

Ill.— Miller v. Montgomery, 31 Ill. 
350. 

N. C.—Long v. U. S. Fidelity, etc., 
ConmeLisoNn. 'C5.503,.509% 0d Sik ay 4 
[eit Cye]. 

Vt.—Ballantine v. Fenn, 88 Vt. 166, 
92 A 3. 

“Tf the principal direct the fund 
to be applied to the payment of a 
debt for which the surety is bound, 
the creditor cannot for his own ad- 
vantage change the application to 
another debt. As respects the surety, 
the debt is paid.”” Nelson v. Williams, 
ComNT Cra ool 20 Lowoet) ones val aUi 
S. Fidelity, ete., Co., supra]. 

[a] Illustration.—Where contrac- 
tors directed that payment to a cred- 
itor for materials should be credited 
against liability for materials for a 
particular improvement for which 
they had given a bond, such payment 
operated instanter to relieve the sure- 
ties from liability, and their obliga- 
tion could not be revived by any sub- 
sequent agreement between the cred- 
itor and contractors. Columbia. Dig- 
ger Co. v. Rector, 215 Fed. 618. 

{[b] What constitutes application. 
—Where the debtor did business with 
two corporations distinct as such, but 
having similar names and composed 
of. the same individuals, one of which 
was secured by a surety and the oth- 
er not, the act of the debtor in send- 
ing its check to the secured creditor 
drawn to its order constituted an ap- 
plication of the payment to the se- 
cured debt. Ballantine v. Fenn, 88 
Vt. 166, 92 A 3. 

20. Sullivan v. Rice, 1 Ky. Op. 16; 
Gondon, etc, F. Ins. Co. v. Hart,. 43 
Que. Super. 28, 8 DomLR, 332; North- 
ern Assur. Co. v. Hart, 43 Que. Su- 
per. 28, 8 DomLR 805. 

21. W. T. Rawleigh Medical Co. 
v. McKinney, (Mo. A.) 180 SW 440. 

[a] Effect of fraud.—Where it 
was agreed between a debtor and a 
creditor that the debtor should turn 
over all goods on hand to a third par- 
ty, and should be credited therefor on 
his bond to the creditor, and he ex- 
ecuted an invoice of what purported 
to be the goods on hand _ which 
amounted to five hundred and thirty- 
one dollars and ninety-four cents, and 
the creditor credited him with that 
amount, but in fact he turned over 
goods amounting to only one hundred 
and forty-four dollars and twenty- 
nine cents, the balance of three hun- 
dred and eighty-seven dollars and 
sixty-five cents being accounts which 
were worthless because already col- 
lected, the creditor was entitled to 
charge back the amount of such ac- 
counts without the consent of the 
sureties on the debtor’s bond. W. T. 
Rawleigh Medical Co. v. McKinney, 
(Mo. A.) 180 SW 440. 

goer or Vee brent, e2e0eeG.u it tke 
Baugher v. Duphorn, 9 Gill (Mad.) 314; 
Ellis v. Allen, 48 Vt. 545; Gibson v. 
Rix, 32 Vt. 824. 

23.. See supra § 180. 

24. Barber County v. Lake State 
Bank, 122 Kan. 222, 252 P 475. 

25. State Bank v. Pacific Hl. Co., 
159 Minn. 94, 198 NW 304. - 

[a] Agreement abandoned.— 
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The rule con- 


An appheation 
—a. Effect. 


A mere recital 


Where the conditional agreement to 
apply property of a corporation in 
payment of its notes was abandoned 
and rescinded before the holder ac- 
quired the legal right to apply the 
property in payment, the sureties on 
the notes were not released. State 
Bank v. Pacific Ei. Co., 159 Minn. 94, 
198 NW 304. 


26. Stern v. Peo., 102 Ill. 540; 
North Bridgewater Sav. Bank vy. 
Soule, 129 Mass. 528. 

[a] Rule applied.—Where an ar- 


rangement was made between a bank 
and a county treasurer by which the 
latter was to deposit revenue with 
the bank, and the bank was to be cred- 
ited with county orders, held by it 
against the deposit, such orders, al- 
though in the bank, cannot be treated 
as paid until actually credited on the 
deposit. Stern v. Peo., 102 Ill. 540. 

27. Equitable Surety Co. v. Con- 
NErs <2 Colo. Ale 21s Agee 438° Wb. 
Wayne First Nat. Bank v. Simons, 87 
Ind. A. 692, 157 NE 896; Droege v. 
Hoagland State Bank, 86 Ind. A. 236, 
156 NE 592< Cook Vv. Com:., St Pas Cas: 
43) 11 A574: 

[a] Applications of rule.—(1) Re- 
cital of money consideration con- 
tained in a building: contractor’s deed 
to plaintiff, after breach of a contract, 
not in fact paid or received, did not 
release the surety from liability for 
such breach. Equitable Surety Co. v. 
Conners, 27 Colo. A. 218, 147 P 438. 
(2) A bank may recover from the 
surety on a note which it marked 
“Paid,” on receiving a renewal note, 
to which the surety’s signature was 
forged, although the maker thereby 
induced the surety to believe that the 
note was paid. Ft. Wayne First Nat. 
Bank v. Simons, 87 Ind. A. 692, 157 
NE 896; Droege v. Hoagland State 
Bank, 86 Ind. A. 236, 156 NE 592. 

2s: Citizens’ “Trust, etes— Co! Vv. 
Goff, 81 W. Va. 366, 94 SE 756. 

[a] Receipt and five years’ delay. 
—Where a creditor knows that the 
debtor’s surety is urging the ‘debtor 
to make a final settlement, and where 
the creditor’s receipt to the debtor 
while solvent is given by the debtor 
to the surety, the creditor, after five 
years and after the debtor’s insolven- 
cy, is estopped from proceeding 
against the surety for the balance due 
because of mutual mistakes in the 
settlement. Citizens’ Trust, etc., Co. 
v. Goff, 81 W. Va. 366, 94 SE 756. 

29. Tender as discharge of: 
Guarantor see Guaranty § 165. 

Land from lien of mortgage see Mort- 
gages § 920 et seq. 
Surety on appeal bond see Appeal and 

Error § 3376. 

30. U. S.—Hooper v. Kunkler 
Transp. Co., 1 F. (2d) .846; Mitchell 
e Roberts, 17 Fed. 776, 5 McCrary 
425. 

Ala.—Life Assoc. of America v. Ne- 
ville, 72 Ala. 517. 

Cal.—Daneri v. Gazzola, 139 Cal. 
416, 73 P 179; O’Conor v. Morse, 112 
Cal. 31, 44.P 305,53 AmSR 155; Ran- 
dol v. Tatum; 98°Cail. 390, 33° PB 433. 

Ind.—Spurgeon v. Smitha, 114 Ind. 
453, 17 NE 105; Musgrave v. Glas- 
gow, 3 Ind. 381. 

Kan.—Fisher  v. 26 

Ky.—Hansford v. Perrin, 6 B. Mon. 


Stockebrand, 
Kan. 565. 
595. 
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[§§ 181-185 


of payment, without payment in fact, will not result 
in discharge of the surety,?7 unless it constitutes 
ground for an estoppel.** 

[§ 184] 3. Tender of Payment or Performance*® 
An unaccepted valid tender of payment 
or performance by the principal®® or by the surety** 
discharges the surety. 

[§ 185] b. Sufficiency of Tender.??2 
discharge a surety the tender must be legally suffi- 
cient®* with respect to amount,?4 manner,*® medium 


In order to 


Md.—Title Guaranty, ete. Co. v. 
Poe, 138 Md. 446, 114 A 481. 

Minn.—Hull v. Chapel, 77 Minn. 159, 
79 NW 669, 77 AmSR 666; Dunn v. 
Hunt, 63 Minn. 484, 65 NW 948. 

N. H.—McQuesten v. Noyes, 6 N. 
leh US) 

N. Y.—Griswold v. Jackson, 2 Edw. 
461. 


N. C.—Lee v. Manley, 154 N. C. 244, 
70 SE 385. 

Or.—Kruse v. Blair, 127 Or. 393, 
212 .P 265s 
Pa.—Appleton v. Donaldson, 3 Pa. 
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Tenn.—Johnson v. Ivey, 4 Coldw. 
608, 94 AmD 206. 

; Vt.—Joslyn v. Eastman, 46 Vt. 258, 
64. 

Ont.—Western Assur. 
Hean29 Ur CAOe Basic 

“When a debtor tenders payment 
of the debt for which the surety is 
obligated, and the creditor declines 
to receive it, he thereby discharges 
the surety.” Joslyn v. Eastman, su- 
pra. . 

{aj Refusal for invalid reason.— 
Where a creditor refuses a tender of 
performance by the principal, the 
surety is discharged, even though 
there was a valid reason for refusing 
the tender if it further appears that 
the tender was in fact refused for an 
invalid reason. Title Guaranty, etc., 
Co. v. Poe, 138 Md. 446, 114 A 481. 

81. O’Conor v. Morse, 112 Cal. 31, 
44 P 305, 53 AmSR 155; . Hayes v. 
Josephi, 26 Cal. 535; Kruse v. Blair, 
T27 Or. SOB NSONe ake BOD. 

“A surety is released if the creditor 
refuses to accept a lawful tender of 
the amount due, made either by the 
surety or by the principal. This is so 
in any event, and more especially 
when the insolvency of the maker is 
known to the payee.” Kruse v. Blair, 
supra. 

[a] Tender by cosurety.—Where 
one cosurety pays his proportionate 
part, offering to pay the balance, 
which is refused by the obligee, he is 
discharged from all liability. O’Conor 
v. Morse, 112. ‘Cal. 31; 44 PRP’ 305, 53 
AmSR 155. 

32. Generally see Tender [38 Cyc 
137-158]. 

33. Ga.—Hiller v. Howell, 74 Ga. 
174; Bonner v. Nelson, 57 Ga. 433; 
Bennett v. Simmons, 30 Ga. A. 529, 
A18 SE 493. 

Ind.—Wilson y. MeVey, 83 Ind. 108. 

N. Y.—Clark vy. Sickler, 64 N. Y. 231, 
21 AmR 606. 

Pa.—Rathfon v. Meek, 17 Pa. Dist. 
675; Cunningham y. Morrow, 24 Pa. 
Co. 348. 

Tex.—Head_ v. Texas State Bank, 
(Civ. A.) 16 SW (2d) 298. 

34. Whipple v. Newton, 17 Pick. 
(Mass.) 168; Hampshire Manufactur- 
oun Bank y. Billings, 17 Pick. (Mass.) 


[a] Costs.—If suit has been 
brought, the tender must include the 
costs of the action. Whipple v. New- 
ton, 17 Pick. (Mass.) 168; Hampshire 
Manufacturers’ Bank v. Billings, 17 
Pick. (Mass.) 87. 

35. Hiller v. Howell, 74 Ga. 174; 
Head v. Texas State Bank, 
(Texc Civ. A=) L6uS wed) 208s 

[a] Ability to pay.—Where the 
principal had funds in payee bank 
sufficient to pay a note after date 
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§§ 185-188] 


of payment,*® and place,*7 and must be made in good 


faith.?§ 


[§ 186] c. Keeping Tender Good. 
ment is sufficient to discharge a surety from his 
obligation to pay the debt tendered and refused, even 
though such tender is not kept good.3° 

[§ 187] G. Acts or Conduct of Principal in Gen- 
As a general rule the principal cannot. by 
any act of his, except one which will extinguish the 
debt or obligation, discharge the surety.4! Some act 
of the creditor or obligee is required in order to 
discharge him.*” The fact that the principal uses a 
note signed by the surety, to remove encumbrances 
on exempt property of the principal, thus decreasing 
the property available to creditors, does not dis- 
charge a surety in the absence of any misrepresenta- 


eral.*4° 


tion.4? 


of maturity, but not at maturity, 
there was no tender of payment dis- 
charging sureties, since the ability 
to pay requisite to a tender was lack- 
ing. Head v. Texas State Bank, 
(Tex. Civ. A.) 16 SW (2d) 298. 

[b] Incomplete tender.—The sure- 
ty is not discharged by the creditor’s 
rejection of an incomplete tender by 
the principal. Hiller v. Howell, 74 
Ga. 174. : 

[c] Informal tender by the princi- 
pal while insolvent, if not accepted by 
the creditor, discharges the surety. 
Life Assoc. of America v. Neville, 72 
Ala. 517. 

{d] In California a surety is dis- 
charged by tender, although not made 
pursuant to the statute providing 
that an obligation for the payment of 
money is extinguished by a due offer 
of payment, if the amount is deposited 
in the name of the creditor with some 
bank of deposit and notice thereof is 
given to the ‘creditor. O’Conor v. 
Morse, 112 Cal. 31, 44 P 305, 538 AmSR 
155; Randol v. Tatum, 98 Cal. 390, 
33 25433. 

36. Bonner v. Nelson, 57 Ga. 433; 
Wilson vy. MeVey, 83 Ind. 108; Wil- 
liams v. Reynolds, 11 La. 230. 

[a] Tender in depreciated currency 
is insufficient. Bonner v. Nelson, 57 
Ga. 433. 

[b] Tender of payment in prop- 
erty (1) is sufficient if the contract 
permitted payment in such medium. 


Hooper v. Kunkler Transp. Co., 1 F. 
(2d) 846, 848 [cit Cyc]; Hansford 
v. Perrin, 6 B. Mon. (Ky.) 595. (2) 


But is insufficient if the contract con- 
templated payment only in money. 
Wilson v. McVey, 83 Ind. 108, 109 
(where the court said: ‘‘The tender 
of property in payment of an ordinary 
promissory note does not release the 
surety. In order to have that effect, 
the tender must be made in lawful 


money’); Williams v. Reynolds, 11 
La. 230. 
37. Bennett v. Simmons, 30 Ga. A. 


529, 118 SE 493; La Farge v. Rickert, 
5 Wend. (N. Y.) 187, 21 AmD 209. 

[a] Tender of property which the 
surety agrees ‘to deliver’ to the 
creditor must be delivered at the resi- 
dence of the creditor, if portable. 
Ponderous articles must be delivered 
where the creditor directs, and the 
surety must ascertain such place from 
the creditor before the time for de- 
livery. La Farge v. Rickert, 5 Wend. 
CN. Y.) 187, 21 AmD 209. 

[b] ender of money.—Under L. 
(1919) p 135, creating an office of a 
superintendent of banks, and defining 
his powers and duties, the superin- 
tendent, after taking possession of 
the bank, is not required to be present 
at all times at its office, either in per- 
son or by agent, to receive tender of 
payment by the sureties, and the 
surety is not discharged by the super- 
intendent’s failure to- have some one 
at the bank to accept tender. Bennett 
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Failure to give counter security. In some cases 


of statutory bonds provision is made for the dis- 


Tender of pay- 


as a creditor, or 
snch,**® or which 


v. Simmons, 30 Ga. A. 529, 118 SE 493. 

38. Lee v. Lee, 67 Ala. 406. 

[a] Tender must be in good faith. 
—A tender by sureties to a guardian 
which he, under a previous agree- 
ment with them, refuses to accept, 
will not discharge them. Lee v. Lee, 
67 Ala. 406. 

39. Curiac vs Packard,’ 29) Cal 194; 
Dunn v. Hunt, 63 Minn. 484, 65 NW 
948; Smith v. Old Dominion Bldg., 
etc., Assoc., 119° N..C...257,: 26 SH 40. 

[a] Reason for rule.— Refusal of 
a tender discharges the surety, even 
though the tender is not kept good, 
because it is the refusal itself which 
prejudices the surety. Dunn v. Hunt, 
63 Minn. 484, 65 NW 948. 

General rule as to necessity of 
keeping tendex good see Tender [38 
Cyc 158-160]. 

40. Perfcrmance of obligation see 
supra § 168. 

41. Vanderbeek v: Tierney-Connel- 
pide cor Coral Te Nes Ss eLso66A4 G73) AS 


fa] Default of principal cannot be 
urged by surety as a ground for dis- 
charge. Consaul v. Sheldon, 35 Nebr. 
247, 52 NW 1104. 

[b] Fraud.—A surety will not be 
discharged by the fraudulent act of 
his principal. Schwarz v. Lee, 
(Tex. Civ: A.) 287 SW 519. 


42. Vanderbeek v. Tierney-Con- 
nelly Constr. Co., 77 N. J. L. 664, 73 
A 480. 


Rendering performance impossible 
see infra § 273. 

Acts or conduct of creditor or 
obligee generally see infra §§ 188-196. 

43. Smith v. London First Nat. 
Bank, 107 Ky. 257, 53 SW 648, 21 Kyl 
95s. 

44. See statutory provisions; 
cases infra this note. 

[a] Extent of surety’s discharge. 
—(1) The surety is released from lia- 
bility only for costs accruing subse- 
quent to his discharge (Kincaid v. 
Sharp, 3 Head (Tenn.) 151) (2) and is 
liable for all costs which have ac- 
crued up to the time of his discharge, 
and for whatever judgment is ren- 
dered (Kincaid v. Sharp, supra). (3) 
If counter security is given, the pre- 
viously fixed liability of the first 
surety remains; he is relieved from 
future costs only and has the right 
to demand that the latter sureties be 
first made liable to discharge the 


and 


final judgment which may be ren- 
dered. Kincaid v. Sharp, supra. 
{a] Bule applied in favor of sure- 


ties of either plaintiff or defendant. 

Kincaid v. Sharp, 3 Head (Tenn.) 151. 
Discharge of surety: 

For costs by failure of principal to 
give counter security see Costs § 
574, 

On bond in certiorari proceeding for 
failure of principal to give counter 
security see Certiorari § 196. 

45. Massachusetts Bonding, etc., 

Co. v. State, 76 Ind. A. 16, 127 NE 223. 


*By GILBERT G. FINLEY (§§ 187-215). 


charge of the sureties when counter security is. not 
given to them upon their request and compliance 
with specified conditions.** 

Failure of the principal to pay the premium to 
the surety is not a ground for discharging the surety 
against the creditor or obligee.*® 

[§ 188] H. Acts or Conduct of Creditor or Ob- 
ligee in General—1. General Rule. 
be dealt with by the creditor or obligee in fairness 
and good faith,#® and he may be discharged. by the 
fraud of the creditor or obligee;4* but he is not dis- 
charged by acts of the creditor or obligee which are 
not inconsistent with his rights at law or in equity 


The surety must 


with his relations to the surety as 
the surety has advised or procured 


46. Cal.—Ely v. Liscomb, 24 Cal. 
A. 224, 140 P 1086. 

Conn.—Wolthausen vy. Trimpert, 93 
Conn. 260, 105 A 687. 

Ilowa.—Holland vy. Story County, 195 
Iowa 489, 192 NW 402. 

Ky.—New York Store Mercantile 
Co. v. Gorham, 178 Ky. 535, 199 SW 
64; Pond Creek Coal Co. v. Citizens’ 
Trust, ete., Co., 170 Ky. 601,186 SW 
494; Boyd v. McElroth, 9 Ky. Op. 27.: 

Mont.—vVinson v. Pelletier, 78 Mont. 
254, 255 P 1067. 


Tex.—Thompson v. Kleinman, 
(Civ. A.) 259 SW 5938. 
[a] Refusing surety’s offer.—A 


creditor’s refusal to accept the return 
of certain security, which the debtor 
had delivered to the surety and which 
the surety had offered to return ata 
time when he could have returned the 
whole of it, estops the creditor subse- 
quently holding the surety on his 
bond when, through no fault of his, 
part of the security had passed out 
of his power to return. Ely v. Lis- 
comb, 24 Cal. A.. 224, 140 P 1086. 

47. Postmaster-Gen. v. Ustick, 19° 
EF. Cas. No. 711,315,744 Wash: CicCii3g 475) 
Hancock v.: Wilson, 46 -Iowa 352; 
Frank Fehr Brewing Co. v. Mullican, 
66 SW 627, 23 KyL 2100; Powers 
Dry-Goods Co. v. Harlin, 68 Minn. 193, 
71 NW 16, 64  AmSR 460: i 

fa] Illustration.—An agreement: 
between the creditor and the principal 
that judgment will not be entered 
against the latter if he will procure'a 
surety is a fraud on the surety where 
the principal becomes insolvent. 
Hancock vy. Wilson, 46 Iowa 352. 

[b] Acts not constituting fraud.— 
(1) Where performance of a contract 
to deliver crossties was secured .by 
penal bond, it is not necessarily fraud 
on the surety for the buyer to act as 
the corporate seller’s agent in getting 
out the ties. New York Fidelity, etc., 
Cowiv. ‘Glennjt3 Ew) G2a)w 94-38 C2) 
The fact that the obligee effects 
a settlement with the sureties on a 
prior bond does not constitute fraud 
on a surety on a subsequent bond, 
if beneficial to the latter. Fidelity, 


etc., Co. v. O’Brien, (Tenn. Ch.) 38 
SW 417. 
48. Sheehan v. Taft, 110 Mass. 331; 


Hawkins v. Ridenhour, 13 Mo. 125; 
Thornton v. Thornton, 63: N. Cy 211; 
Nazareth Fdy., etc., Co. v. Marshall 
Mach., ete. Co., 258 Pa. 558, 102 A 
268; McNally v. Mercantile Trust 
Co., 204 Pa. 596, 54 A 360; Rupp v. 
Over, 3 Brewst. (Pa.) 133. 

[a] - Acts not discharging surety.— 
(1) Advice and permission by the 
payee of a note to the principal that 
the latter carry his property out of 
the state, sell it, and, with the pro- 
ceeds, pay his debts. Hawkins v. Rid- 
enhour, 13 Mo. 125. (2) Act of holder 
of a note in levying upon goods mort- 
gaged to a surety on the note by the 
principal to secure the surety against 
liability, the holder claiming that the 
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to be done by the creditor or obligee.*® Mere in- 
dulgence, forbearance or passiveness on the part of 
the creditor, where there is no duty to act, will not 
release the surety,®° but he will not be bound if he } 


goods were the property cf a third 
person and levying upon them as such. 
Sheehan v. Taft, 110 Mass. 331. (3) 
Act of obligee, as attorney for other 
ereditors of the principal, in prevent- 
ing a lien of his judgment from at- 
taching to property of the principal. 
Thornton v. Thornton, 63 N. C. 211. 
(4) Failure’ to insure _ property. 
Mandeville v. Paquette, 153 La. 33, 
95 S 891; Lonstein v, Harrington, 
(Mass.) 163 NE 655. (5) Negligence 
in failing to ascertain character of 
cashier. St. Charles Sav. Bank v. 
Denker, 275 Mo. 607, 205 SW 208. 
_ {b] Surety on, bond of subcontrac- 
tor cannot defend because he was not 
given an opportunity to complete the 
work on default of the subcontractor, 
if the bond, by its terms, gives the 
contractor the right to complete the 
work in such event. McNally v. Mer- 
cantile Trust Co., 204 Pa. 596, 54 A 
360. 
fe] it of 
not discharged from liability for rent 
due at the time the chattel was re- 
turned to the owner by the subse- 
quent sale of such chattel by the 
owner. Monsarratt v. Trust .Co., 30 
PittsbLegJNS (Pa.) 305 [aff 14 Pa. 
Super. 541]. é 

{d] Repeal of act which rendered 
collector liable for embezzlement on 
refusing to pay over money. without 
sufficient excuse does not discharge 
his sureties as to his future defaults. 
State v. Smith, 16 Fla. 175. 

fe] Statement that principal was 
not in arrears.—Where one of the 
sureties on an agent’s bond wrote the 
obligee desiring to be released from 
the bond, a letter written by the 
obligee to the surety, stating that the 
agent was not in arrears, did not 
estop the obligee from recovering 
against the surety for arrears exist- 
ing prior to the writing of the letter. 
Harris v. Remmel, 83 Ark. 1, 102 SW 
716. 

49. Jones v. Hawkins, 60 Ga. 52 
(holding that a surety cannot com- 
plain of acts of the creditor which 
grew directly out of litigation con- 
ducted by the surety as counsel for 
the principal, obstructing the collec- 
tion of the debt out of the property 
of the principal). 

50. Ala.—Alabama Fidelity, etc., 
Co. v. Alabama Fuel, etc., Co., 201 Ala. 
625, 79 S°57. 

Ark.—Wilkerson v. Crescent Ins. 
Co., 64 Ark. 80, 40 SW 465, 62 AmSR 
152: 

Ind.—Gipson v. Ogden, 100 Ind.*20. 

Ky.—Spilman v. Smith, 15,B. Mon. 


123; Davison v. Gee, 3 Ky. Op. 461. 
Mass.—Wilson v. Foot, 11 Mete. 
285. 


Minn.—Benedict ‘Vv. Olson, 37 Minn. 
431, 35 NW 10. ; 
Miss.—Pickens vy. Finney, 20 Miss. 


468. 

Mont.—Hefferlin v. Krieger, 19 
Mont. 123, 47 P 638. 

N; {¥..—Clark. v.  ‘Sickler,.. 64 N.Y. 


231, 21 AmR 606; Monroe County v. 
Otis, 62 N. Y. 88; McKecknie v. Ward, 
58 N. Y. 541, 17 AmR 281; Schroep- 
pell v. Shaw, 3 N. Y. 446 [aff 5 Barb. 
580]; Westchester. Mortg. Co. v. 
Thomas B. McIntire, Inc., 174 App. 
- Div. 525, 161 NYS 384. 

Pa.—In re Alldred, 229 Pa. 632, 79 
A 143; Bitler’s Hst., 30 Pa. Super. 84; 
Monsarratt v. Equitable Trust Co., 30 
PittsbLegJNS 305 [aff 14 Pa. Super. 


541]. 
Ont.—Pearson v: Tibbetts, 10 
OntWN 422; East Zorra Tp. v. Doug- 


las, 17 Grant Ch. 462. 

Kng.—Black v. Ottoman Bank, 15 
Moore P. C.'472, 15 Reprint 573. 

“To discharge a surety from his 


Surety for rent of chattel is 
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contract there must be some positive 
act done by the plaintiff to the prej- 
udice of the surety, such as the sur- 
render of a security or giving the 
principai time by a valid and binding 
agreement, or such a degree of negli- 
gence as to imply connivance amount- 
ing to fraud.” 
N. J. L. 35, 47, 18 A 943. 

{a] Bule applied whether the in- 
dulgence is extended toward the prin- 
cipal debtor, or toward a third person, 
liable to the creditor upon a collateral 
security. Schroeppell v. Shaw, 3 N. 
Y. 446 [aff 5 Barb. 580]. 

{[b] Thus a receipt for eighty dol- 
lars for “indulgence” on a note, which 
was given for usury paid, and was for 
forbearance, would not release the 
sureties, except for the usury thus 
paid. Davison v. Gee, 3 Ky. Op. 461. 

[c] Tacit permission by obligee to 
the mingling of official and private 
funds by the principal will not re- 
lease the surety. East Zorra Tp. v. 
Douglas, 17 Grant Ch. (Ont.) 462. 

{[d] Where undertaking is to guard 
against dishonesty of an employe (1) 
the employer is not required to use 
every means in his power to guard 
against the consequences of dishon- 
esty. Black v. Ottoman Bank, 15 
Moore P. C. 472, 15 Reprint 573. (2) 
A corporation which has taken out 
insurance against dishonesty of an 
officer is not barred from recovery 
against the surety because another of- 
ficer has connived in the dishonest 
acts. Roseville Trust Co. v. Ameri- 
soe Surety Co., 91 Nv J. 5588, 103 A 
182. 

fe] Neglect to mitigate damages. 
—The fact that the obligee does not 
take proper steps to make the dam- 
ages aS low as possible, while it may 
affect the measure of damages, does 
not discharge a surety. Sullivan v. 
Cluggage, 21 Ind. A. 667, 52 NE 110; 
Michigan SS. Co. v. American Bond- 
ing Co., 104 App. Div. 347, 98 NYS 805. 

{[f] Failure to discover misappro- 
priations.—(1) Failure of a corpora- 
tion to prevent misappropriations of 
its funds by a bonded employee, in 
the absence of evidence charging the 
corporation with knowledge of the 
misappropriations, does not discharge 
the surety. Outlook Farmers’ El. Co. 
v. American Surety Co., 70 Mont. 8, 
223 P 905. (2) If the obligee knows 
of its employee’s defalcations and 
takes no steps to prevent them, then 
the surety may be discharged in 
whole or in part. Nye Schneider 
Fowler Co. v. Barnes, 179 App. Div. 
239, 166 NYS 461. 

{g] Failure to discover overdraft. 
—Ignorance of bank directors that 
the cashier is permitting overdrafts 
is -not negligence discharging the 
surety on the cashier’s bond. Jean- 
erette Bank v. Druilhet, 149 La. 505, 
89 S 674. 

Extension of time of payment or 
performance see infra §§ 216-254. 

Effect of delay in prosectting see 
infra §§ 280-301. 

51. New York Store Mereantile Co. 
v. Gorham, 178 Ky. 535, 199: SW 64; 
Frank Fehr Brewing Co. v. Mullican, 
66 SW 627, 23 KyL 2100; Galveston, 
ete., R. Co. v. Walker, 110 Tex.-286, 
219 SW 815 [mod ‘(Civ. A.)»163 SW 
1038]; London Gen. Omnibus Co., 
Ltd. v. Holloway, [1912] 2 K. B. 72, 
AnnCasl1912D 1280; ‘Davies v. Lon- 
don, etc., Mar. ins. Co., 8 Ch. D. 469; 
Ruthenian Farmers’ El. Co. v. Hrycak, 
18 Sask. L. 541, [1924] 3 DomLR 402, 
[1924] 2 WestWkly 825 [dism app 
[1923] 4 DomLR 830, 3 WestWkly 
1053]. ‘ 

{a] Nondisclosure, where it con- 
stitutes a misrepresentation by rea- 


Newark v. Stout, 52 


{§ 188 


is misled or deceived to his prejudice,®! or if the 
person secured does any act which violates or injures 
his rights,°? whether such injury arises from some 
positive act or omitting to do something which it was 


son of the nondisclosed fact, being | 
inconsistent with a presumed basis 
of the contract of suretyship, will 
discharge the surety. London Gen. 
Omnibus Co., Ltd. v. Holloway, [1912] 
2K. B. 72, AnnCas1912D 1280;. Ruth- 
enian Farmers’ El. Co. v. Hrycak, 18 
Sask. L. 541, [1924] 3 DomLR 402, 
[1924] 2 WestWkly $25 [dism app 
[19231,) 4.) DomUR 8305... [192307 hs 
WestWkly 1053]. 

Concealment of facts by-creditor in 
general see supra §§ 93-105. 

52. Cal.—Bateman v. Mapel, 145 
Cal. 241, 78 P 734; Burr v. Gardella, 
53 Cal. A. 377, .200 P 493; Dunne Inv. 
Co. v. Empire State Surety Co., 27 
Cal. A. 208, 150 P 405, 411. 

Ga.—Loftis v. Clay, 164 Ga. 845, 139 
SE 668; Toomer v. Dickerson, 37 Ga. 
428; Jones v. Whitehead, 4 Ga. 397: 
Fisher v. Shands, 24 Ga. A. 743, 102 
SE 190; Pickett v. Brooke, 24 Ga. A. 
651, 101 SE 814; McWhorter v. Swil- 
ley, 22 Ga. A. 210, 95 SH 720; Dunlop 
Milling Co. v. Collier, 19 Ga. A. 725, 92 
SE 296. ; 

Ilil.—Barnett v. Smith, 17 Ill. 565. 

Ind.—Hubbard v. Bourbon First 
State Bank, 67 Ind. A. 47, 114 NE 642. 

Ky.—Maryland Casualty Co. v. Bal- 
lard County, 217 Ky. 343, 289 SW 
316; Hardcastle v. Rector, 2 KyL 209, 
11 Ky. Op. 4. 

La.—Dennis v. Graham, 159 La. 24, 
105 S 87. 

Mass.—Cambridge Sav. Bank v. 
Hyde, 131 Mass. 77, 41 AmR 193. 

Mo.—Harris v. Taylor, 150 Mo. A. 
291, 129: SW 995. 

Mont.—Vinson vy. Pelletier, 78 Mont. 
254, 255 P 1067. 

N. J.—Newark v. Stout, 52 N. J. L. 
35, 18 A 948. e 

N. Y.—Hard v. Mingle, 206 N. Y. 
179, 99 NE) 542, 42 LURANS (19305 
Smith v. Molleson, 148 N. Y. 241, 42 
NE 669; Calvo v. Davies, 73 N. Y. 211, 
29 AmR 130; Clark v. Sickler, 64 N. Y. 
231, 21 AmR 606; Hinckley v. Kreitz, 
58 N. Y. 583 [rev 36 N. Y. Super. 413]; 
Remsen v. Beekman, 25 N. Y. 552: 
Schroeppell v. Shaw, 3 N. Y. 446 [aff 
5 Barb. 580]; Westchester Mortg. Co. 
v. Thomas B. McIntire, Inc., 174 App. 
Div. 525, 161 NYS 384. 

S. D.—Hampe v. Manke, 28 S. D. 
501, 506, 1834 NW 60 [quot Cye]. 

Eng.—Polak v. Everett, 1 Q. B. D. 
669; In re Darwen, [1927] 1 Ch. 176; 
Burke v. Rogerson, 12 Jur. N. S. 635. 
3 See Vi: Smith) (23. si Gio: 


Sask —Imperial Bank v. Hill, 10 
Sask. L...47, 33 DomLR 218, [1917] 1 
WestWkly 1299. 

“Where the party secured does 
some act which changes the position 
of the surety to his injury or preju- 
dice, the latter is no longer bound.” 
Smith v. Molleson, 148 N. Y. 241, 247, 
42 NE 669. 

fa] Underlying principle by which 
a surety may be relieved from his 
contract by dealings or arrangements 
between his principal and the credi- 
tor, to which he is not a party, is 
that there has been a departure from 
the contract which may possibly vary 
or enlarge his liability without his 
consent. Hubbard v. Bourbon First 
a Bank, 67 Ind, A..4%,"114 NE 


[b] Surety is discharged: (1) By 
an act of the creditor defeating op- 
eration of subrogation. Dennis vy. 
Graham; 159" La. 245) 105, S87. yy 
From liability for failure to keep 
buildings insured by creditor’s as-' 
signee changing the position of the 
buildings so that the risk was in- 
creased and the premium rate raised. 
Grieve v. Smith, 23°U. C. Q. B. (Ont.) 
23. (3) Where seller of a ship, who 


had liberty to freight it, loaded it- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the duty of the creditor to perform.?? 
which would discharge a surety before maturity of a 
debt will have a like effect if arising after maturi- 
ty,°* and, although there is some authority to the 
-contrary,’> generally whatever acts will discharge 
the surety before judgment will have a like effect 


thereafter.*® 


Statutory obligation. One who stands in the re- 
lation of a surety upon an obligation, which is re- 
quired by statute to stand as security until certain 
claims are fully paid, is not released by a subse- 
quent transaction between the principal debtor and 
the creditor, which does not result in the release 
of the debtor or the payment of the claim.57 

A surety for one of two agents will not be dis- 

charged from liability to their common principal 


with munitions of war and dispatched 
it to a warring country. Burke v. 
Rogerson,-12 Jur. N. S. 685. (4) By 
ereditor’s act altering liability, in- 
creasing risk, or destroying the right 
to indemnity. Maryland Casualty Co. 
v. Ballard County, 217 Ky. 343, 289 
SW 316. (5) By any act of creditor 
against the principal debtor tending 
to increase the risk of the surety, or 
to expose him to greater liability. 
Fisher v. Shands, 24 Ga. A. 743, 102 
‘SE 190; Pickett v. Brooke, 24 Ga. A. 
651, 101 SE 814; Dunlop Milling Co. 
v. Collier,» 19 Ga.’ AY 725, 92 SH 296. 
(6) Whenever the creditor does an 
act whereby injury, loss, liability to 
loss, or increased risk accrues to the 
surety, without his assent. Toomer 
v. Dickerson, 37 Ga. 428; Jones v. 
Whitehead, 4 Ga. 397. 

{e] Right of sureties to contribu- 
tion must not be impaired by affirma- 
tive act of creditor. Hard v. Mingle, 
“Leaps Y. 179, 99 NE 542, 42 LRANS 
i isae 

{d] Forfeiture of stock by com- 
pany discharges surety for the pay- 
ment of installments owing upon 
such shares since he is deprived of 
his equitable right of lien upon the 


stock. In re Darwen, ‘[1927] 1 Ch. 
176. 

53. Ga.—Toomer y. Dickerson, 37 
Ga. 428. 

NG ay. Clark ve esickler 2647 INo@ YY: 
231, 21 AmR 606; Monroe County v. 
OusH62 WN, Ve388: 

S. D—Hampe v. Manke, 28 S. D: 


501, 506, 134 NW 60 [quot Cyc]. 

Va.—Womack v. Paxton, 84 Va. 9, 
22, 5 SE 550. 

Eng.—Watts v. Shuttleworth, 5 H. 
& N. 235, 157 Reprint 1171 [aff 7 H. 
& N. 353. 158 Reprint 510]. 

Alta.—Rumley v. Leighton, 34 
WestLR 717. f ; 

“The act of the creditor which in- 
jures the surety, or increases his risk 
or exposes him to greater liability, 
which will operate as 'a discharge, 
must be in the doing of something 
which the law prohibits or in the 
omission to do something w'‘hich the 
law requires.” Womack vy. Paxton, 


supra. x 
fa] Omission of duty (1) by the 
ereditor, when required by the sure- 
ty, will discharge the surety. Clark 
v. Sickler, 64 N. Y. 231, 21 AmR 606. 
(2) To: be available as a defense, 
must be of some duty owing to the 
surety, and not to others; some posi- 
tive duty undertaken in behalf of, 
and- for the benefit of, the surety. 
Monroe County v. Otis, 62: N: Y. 88. 

[b] Failure to perform contract. 
—Failure of creditor to deliver a 
tractor on time so that the principal 
was hindered from making profits ex- 
pected to reduce his debt discharged 
the surety. Rumley v. Leighton, 
(Alta.) 34 WestLR 717. 

54. ‘Stowell v. Goodenow, 31 Me. 
538. 
55. Lennox v. Prout, 3 Wheat. (U. 
S.) 520, 4 L. ed. 449: The Colonel How- 
ard v. Hayden, 6 F. Cas. No. 3,026; 
Findlay v. U.S. Bank, 9 F. Cas. No. 
4,791, 2 McLean 44; In re A Debtor, 


Matters 


(1913] 3 K. B. 11; Jenkins v. Robert- 
son, 2 Drew. 351, 61 Reprint 755; 
Montreal Bank v. Turner, 17 OntWN 
377. See Hamilton v. Holcomb, 12 
Win CAG Pl COnt.) 38" Ghrolding’ prin= 


‘cipal released by discharge of surety 


who was taken in execution on a ca- 
pias satisfaciendum, ‘after a joint 
judgment against both); Duff v. Bar- 
rett, 15 Grant Ch. (Ont.) 632 (as to 
extension of time to principal as not 
discharging surety). : 

{a] Ilustrations.—(1) Where 
separate judgments were obtained 
against the maker and indorser of a 
note, proceedings at law on the judg- 


ment against the indorser will not} 


be restrained after the creditor has 


countermanded an execution against } 


the maker. Lenox v. Prout, 3 Wheat. 
(CU. S.) 520, 4 L. ed. 449. (2) A final 
judgment against the sureties of a 
claimant in an admiralty proceeding 
renders them. principal debtors, and 
they are not discharged by an exten- 
sion of the execution against claim- 
ant. The Colonel Howard v. Hayden, 
6 F. Cas. No. 3,026. 

[b] In Tennessee a surety will not 
be discharged by an extension given 
to the principal after judgment 
against the principal. and» surety, 


‘since the latter is entitled to a judg- 


ment on motion against the principal. 
Bryant v. Rudisell, 4 Heisk. 656; Wil- 
liams v.. Wright, 9 Humphr. 493; 
Grimes v. Nolen, 3 Humphr. 412; Peay 
y. Poston; 16. Yerg)-Ji1: 

56. Ala.—Carpenter v. 
Ala. 718. 

Ga.—Jones v. Hawkins, 60 Ga. 52; 
Crawford v. Gaulden, 33 Ga. 173; Beall 
v. Cochran, 18 Ga. 38; Brown v. Rig- 
gins, 3 Ga. 405; Curan v. Colbert, 3 
Ga. 239, 46 AmD 427; McCrary v. 
Cooley, Ga. Dec. 104; Dasher v. Bran- 
nen, 29 Ga. A. 253, 116 SE 206; Deariso 
v. Sylvester First Nat. Bank, 7 Ga. 
A. 841, 68 SE 449. 

Ill.—Trotter v. Strong, 63 Ill. 272; 
New York Bank Note Co. v. Kerr, 77 
Tl A. 53. 

Ind.—Gipson v. Ogden, 100 Ind. 20. 

La.—Allison v. Thomas, 29 La. Ann. 
732; Gustine v. Union Bank, 10 Rob. 
412; Calliham v. Tanner, 3 Rob. 299. 

Miss.—Anthony v. Capel, 53 Miss. 
350. 

N. Y.—Bangs v. Strong, 4 N. Y. 315, 
7 Hill 250, 42 AmD 64 [aff 10 Paige 
11]; McNulty v. Hurd, 18 Hun 1 [aff 
86 N. Y. 547]; La Farge v. Herter, 11 
Barb. 159 [aff 9 N. Y. 241, and overr 
La Earge v. Herter, 3 Den. 157]; 
Storms v. Thorn, 3 Barb. 314; Taylor 
v. Simpkins, 38 Misc. 246, 77 NYS 591. 
But see Hubbell v. Carpenter, 2 Barb. 
484 [aff 5 N. Y. 171] (where, in. fol- 
lowing La Farge v. Herter, 3 Den. 157 
{overr La Farge v. Herter, 11 Barb. 
159 (aff 9 N. Y. 241)], it was held that, 
after a recovery of separate judg- 
ments by the creditor against the 
principal and the surety, a covenant 
by the creditor not to collect the debt 
from the principal did not discharge 
ee surety). 


Devon, 6 


C.—Evans v. Raper, 74 N..C. 639. | 


Oh,—-Blazer v. Bundy, 15 Oh. St. 57; 
Commercial Bank v. Western Reserve 
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by the acts or negligence of the other.*® 

Consent to acts of principal. 
obligee,®® or his agent,*® with some exceptions,*t 
has consented to the acts of the principal relied upon 
as causing the surety’s liability, the creditor or 
obligee cannot hold the surety therefor. 

Mistake as to effect of act. 
opinion by the creditor or obligee, under a mistaken 
conception of the law, that the surety has been dis- 
charged does not estop the creditor from holding 
the surety lable.®? 

[§ 189] 2. Knowledge of Existence of Relation.®* 
As a general rule, in order that a surety, as such, 
may be discharged by acts of the creditor or obligee, 
the latter must have knowledge of the existence of 
the relation,®* or it must appear from the face of the 


If the creditor or 


A mere expression of 


Bank, 11 Oh. 444,-38 AmD 739. 

Pa.—Manufacturers’, ete., Bank v. 
State Bank, 7 Watts & S. 335, 42 AmD 
240; Pott v. Nathans, 1: Watts &-S. 
155, 37 AmD 456; Com. v. Vanderslice, 
8 Serg. & R. 452. ‘ 

Tex.—Wren .v. Peel, 64 Tex. 374; 
Pilgrim v. Dykes, 24 Tex. 383. But 
see Ware v. Millican, (Civ. A.) 30:SW 
728 (where it was held that the re- 
lease of some of the sureties on an 
injunction bond after judgment did 
not release the others). 

Va.— Bullitt “v. Winston, 1 Munf. 
(15 Va.) 269; Baird v. Rice, 1 Call. 
(5 Va.) 18, 1 AmD 497. 

57. Thompson Yards 
54.N. D. 49, 208 NW 949. 

58. '-Monroe County v. Otis, 62 N. 
Y. 88 (neglect of board of supervisors 
of county held not to discharge sure- 
ty for county treasurer). 


v. Kingsley, 


59. Pickering v. Day, 2 Del. Ch. 
333; Stevens v. Partridge, 109 Ill. A. 


486; Morgan v. Western Assur. Co., 
13 Que. K. B. 49. 

60. Huntington v.. Williams, 3 
Conn. 427. { 

61. See cases infra this note. 

[a] Where act or omission was 


not within agent’s authority, the rule 


does not apply. Berton v. Anderson, 
56 Ark. 470, 20 SW 250; Chew v. EI- 
lingwood, 86 Mo. 260, 56 AmR 429; 
Market St. Bank v. Stumpe, 2 Mo. A. 
545;.Spring Hill.Min. Co. v. Sharp, 16 
N. B. 603. j 

62. Royston v. Howie, 15 Ala. 309. 

63. On extension of time for pay- 
neue or other performance see infra § 

64. U. S.—Union Mut. L. Ins. Co. 
v. Hanford, 143 U. S. 187, 12. SCt 437, 
36 L. ed..118. ; 

Ala.—Cullum v. Emanuel, 1 Ala. 238, 
34 AmD 757. 

Cal.—Harrier v. Bassford, 145 Cal. 
529, 78. P- 1088. 

Colo.—Tootle v. Cook, 4 Colo. A. 
PTA eS Dil OSs 

Ga.—Hays v. Edwards, 31 Ga. A. 
725, 1121 SH 858, 

Ind.—Post v.: Losey, 111 Ind. 74, 
12 NE. 121, 60 AmR 677; Gipson v. Og- 
den, 100 Ind. 20; Tharp v. Parker, 86 
Ind. 102; Williams v. Scott; 83 Ind. 
405; Lamson v. Vevay First Nat. 
Bank, 82 Ind. 21; Mullendore v. Wertz, 
75 Ind. 431, 39 AmR 155; McCloskey 
v. Indianapolis Manufacturers’, etc., 
Union, 67 Ind. 86, 33 AmR 76; Daven- 
port v. King, 63 Ind. 64; Barle v. 
Fletcher American Nat. Bank, 70 Ind. 
A, 559, 128 NE 706, .709. [quot Cyc]; 
Weaver v. Prebster, 37 Ind.: A. 582, 


77 NE 674; Durbin v. Northwestern 
Scraper Co., 36 Ind. A. 123, 73 Nic 
297; Voris v.- Shotts, 20 Ind. A. 220, 


50 NE 484. 

Ky.—Neel v. Harding, 2 Metc. 247; 
Turner v. Farmers’ Bank, 58 SW 695, 
22 KyL 787. 

Mass.—Wilson. v.. Foot, 11 Metc. 
285. 

Mich.—Smith v. Shelden, 85 Mich. 
42, 24 AmR 529. 

Minn.—Benedict v. Olson, 37 Minn. 
431, 35 NW 10; Agnew v. Merritt, 10 


Mini. 308. 
N. J.—Young v. Bell, (Ch.) 41.A 226. 
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contraet;°° but if the creditor or obligee has knowl- 
edge, it 1s not necessary that the relation be shown 
on the face of the instrument.®® 
creditor or obligee did not possess such knowledge 
originally, or if the relation arose from transac- 
tions occurring after the contract was entered into, 
he must respect the rights of the surety when in- 


formed that the relation exists.°7 


[§ 190] 3. Prejudice to Surety.®§ 
rule, in order for a surety to be discharged, it is not 
necessary that he show prejudice in fact; 
nically his rights have been violated he will be dis- 
charged whether he has in fact been harmed or 
in some jurisdictions the’ 


benefited.°® However, 


N. Y.—Gahn_ v. 
Wend, 312. 

Oh.—Cone v. Rees, 11 Oh. Cir. Ct. 
632, 52-Oh. (Cir. Dec... 1925 Mack .v. 
Keatzel, 2 Oh. Dec. (Reprint) 313, 
2 WestLMonth 412. 

Pa.—Henke’s App.; 10. Pa; Cas. 295; 
14 A 465. 

Tex.—Burke v. Cruger, 8 Tex. 66, 58 
AmD 102; Lubbock First Nat. Bank 
v. Alexander. (Civ. A.) 4 SW (2d) 298. 

Vt.—Paddleford v. Thacher, 48 Vt. 


574. 

W. Va.—Parsons v. Harrold, 46 W. 
Va. 122, 32 SE 1002. 

Wyo. -_Frank v. Snow, 6 Wyo. 42, 
42 P 484, 43 P 78. 

Ont.—Blackley v. Kenney, 18 Ont. 
A. 135 Prev.19 Ont, 169]. 

[a] Mortgage by wife does not in- 
dicate that she is a surety if the cred- 
itor does not know that the money 
was not for her use. Gahn v. Niem- 
cewicz, 11 Wend. (N. Y.) 312. 

[b] Knowledge is not presumed in 
favor of the surety, but must be 


proved. Gipson v. Ogden, 100 Ind. 
20; Mullendore v. Wertz, 75 Ind. 431, 


Niemcewicz, 11 


39 AmR 155; Wilson v. Foot, 11 Metc. 
(Mass.) 285; Agnew vy. Merritt, 10 
Minn. 308. 


[c] Surety must aver and prove 
the obligee’s knowledge of the fact of 
suretyship. Lamson vy. Vevay First 
Nat. Bank, 82 Ind. 21; Davenport v. 
King, 63 Ind. 64 (holding rule appli- 
cable where the fact of suretyship is 
not apparent on the face of the in- 
strument); Neel v. Harding, 2 Metc. 
(Ky.) 247. 

{d] Release of joint debtor.—In 
order to determine whether an act of 
his, which would release a joint debt- 
or, will discharge a surety, who, up- 
on the face of the instrument, appears 
only as a joint maker, it is immate- 
rial whether the creditor had knowl- 
edge of the suretyship relation or not, 
Holt v. Bodey, 18 Pa. 207. 

65. Gahn v. Niemcewicz, 11 Wend. 
(N. Y.) 312; Burke v. Cruger, 8 Tex, 
66, 58 AmD 102; Lubbock First Nat. 
Bank v. Alexander, (Tex. Civ. A.) 4 
SW (2d) 298. 

66. U. S.—American, etc., Mortg., 
etc., Corp. v. Marquam, 62 Fed. 960; 
Scott v. Scruggs, 60 Fed. 721, 9 CCA 
246. 

Fla.—Bowen v. Darby, 14 Fla. 202. 

Ga.—Taylor v. Scott, 62 Ga. 39; 
Camp v. Howell, 37 Ga. 312; St. Mary 
Bank v. Mumford, 6 Ga. 44. 

Dl.— Flynn Vv. Mudd, PAG AOU Bi7.8%5 

Ind.—Gipson v Ogden, 1O0>Ind) 42:05 
Starrett v. Burkhalter, 86 Ind. 439. 

Iowa.—Lauman v, Nichols, 15 lowa 
161; Kelly v. Gillespie, 12 Iowa 55, 
79 AmD 516, 

La.—Adle v. Metoyer, 1° La. Ann. 
254. 

Me.—Lime Rock Bank v. Mallett, 
42 Me. 349; Mariner’s Bank vy. Ab- 
bott, 28 Me. 280. 

Md.—Yates v. Donaldson, 5 Md. 389, 
61 AmD 283. 

Mass.—Guild vy. Butler, 127 Mass. 
386. 

Mich.—Walter v. A. Wood Mowing, 
etc., Mach. Co. v. Oliver, 103 Mich. 
326, 61 NW 507; Stevens v. Oaks, 58 
Mich, 343, 25 NW 309. 
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Although the 


prejudiced. 


[§§ 189-191 


rule is that the release of a surety without payment 
or performance can only result from some act or 
omission by the creditor which proves or may prove 
injurious to the surety;*® and, under the statutes 
existing in a few jurisdictions,*+ 
charged in most cases, only in so far as he has been 


Compensated surety. As a general rule a compen- 


As a general 


if tech- | by.7? 


Mont.—Smith v. Freyler, 4 Mont 
489, 1 P 214, 47 AmR 358. 
Nebr.—Lee v. Brugmann, 37 Nebr. 
232, 55 NW 1058. 
N. H.—Derry Bank v. Baldwin, 41 
N. H. 434; Grafton Bank v. Kent, 4 


N. A. Ee 17 AmD 414. 


IN; Y.—Gahn v. Niemcewicz, 11 
Wend. 312. 
N. C.—Goodman y. Litaker, 84 N. 


C. 8, 37 AmR 602. 

Oh.—McDowell v. Reese, 10 Oh. Dec. 
(Reprint) 3038, 20 CincLBul 102 (un- 
der statute). 

My es v. Fisher, 4 LegGaz 
Eye Pies v. Von Storch, 15 R. I. 

Tex, EA First Nat. Bank v. 
Skidmore, (Civ. A.) 30 SW 564; Mor- 
ris v. Booth, (A.) 18 SW 639; Babcock 
v. Milmo Nat. Bank, 1 Tex. A. Civ. 
Casi i$vsiT. 

Vt.—Peake v. Dorwin, 25 Vt. 28; 
Claremont Bank v. Wood, 10 Vt. 582, 

Wash.—Harmon v. Hale, 1 Wash. 
T. 422, 34 AmR 816. 

Wis.—-Irvine v. Adams, 48 Wis. 468, 
AMINWes573,,03 “AmR Si?%: Riley “yi 
Gregg, 16 Wis. 666. 

Eng.—Wythes v. Labouchere, 3 De 
Gx 1S 593,05 Jurs NoSs 49957 Wkly. 
ia 271, 60 EngCh 459, 44 Reprint 

oO 


[a] Knowledge of suretyship 


must, if it does not appear on the face: 


of the security, be brought home to 
the creditors by the surety, clearly 
and satisfactorily. Gahn v. Niemce- 
wicz, 11 Wend. (N. Y.) 312. 

67. See supra § 25. 

“ees Burden of proof see infra § 

Necessity of prejudice by: 
Alteration of contract see infra § 200. 
Creditor’s or obligee’s breach of con- 

tract see infra § 273. 

Extension of time of payment see in- 

fra §§ 251, 252. 

Release of: 

Cosurety see infra § 310. 

Security see infra § 266. 

69. U. S—U. S. v. Boecker, 21 
Wall. 652, 22 L. ed. 472; Miller v. 
Stewart, 9 Wheat. 680, 6 L. ed. 189. 

Ind.—Post v. Losey, Ina 4a 2 
NE 121, 60 AmR 677; Johnston v. 
May, 76 Ind. 293. 

Iowa.—Crossley v. Stanley, 112 
Iowa 24, 88 NW 806, 84 AmSR 321; 
Sis v. Wickham, 106 Iowa 597, 
76 NW 1 

Ky _—Barker v. Illinois Surety Co., 
169 Ney, 441, 184 SW 3:77; Calloway 
v. Snapp, 78 Ky. 561. 

Mass.—Burdett v. Walsh, 235 Mass. 
153, 126 NE 374. 

Mich.—Farmers’ Co-op. Creamery 
Oak vy. Huhn, 241 Mich, 23,,216 NW 
370. 

N. Y.—Bull v. Guardian Trust Co., 
122 App. Div. 657, 107 NYS 522 [aff 
195 N. Y. 544 mem, 88 NE 1115 mem]; 
Guardian Trust Co. v. Peabody, 122 
App. Div. 648, 107 NYS 515 [aft 195 
N. Y. 544 mem, 88 NE 1120 mem]. 
eee Lak ta Bank y. Ayres, 16 Oh. 

Okl.—Eager v. Seeds, 21 Okl. 524, 96 
P 646. 

Or.—Wallowa County School Dist. 


sated surety must be prejudiced by the act of the 
creditor or obligee before it will be discharged there- 


[§ 191] 4. Consent of Surety.*+—a. In General. 
A surety is not discharged by any act of the ered- 
itor or obligee to which he consents.75 


Consent may 
INO (62 Vac omith,. Oop Ori ocOut desc a e 
797, 48 LRANS 65. 

Tex. —Ryan v. Morton, 65° Tex. 258; 
Southland L. Ins. Co. v. Stewart, (Civ. 
A.) 211 SW 460; Casey-Swasey Co. 
v. Anderson, 37 Tex. Civ. A, 223, 83 
SW 840. 

[a] Injury to surety is not the test 
of his release. Bull v. Guardian Trust 
Co., 122 App. Div. 657, 107 NYS 522 
[aff 195 N. Y. 544 mem, 88 NE 1115 
mem]; Guardian Trust Co. v. Pea- 
body, 122 App. Div. 648, 107 NYS 515 
[aff 195 N. Y. 544 mem, 88 NE 1120 
mem]. 


70. Denver Engineering Works Co..- 


v. Elkins, 179 Fed. 922 [rev on other 
grounds 18i Fed. 684, 105 CCA 1] 
(Pennsylvania); Toomer y. Dicker- 
son, 37 Ga. 428; Brannon y. Harris, 
LAGE SCs 42.332109 SHS 96s Avy Glee 
Western Canada Acc., ete., Ins. Co., 20 
B. C. 321, 20 DomLR 478, 29 WestLR 
153. 6 WestWkly 1409. 

[a] Surety need not show that he 
has in fact been injured. Toomer v. 
Dickerson, 87 Ga. 428. 

71. See statutory provisions. 

72. Jones v. Hawkins, 60 Ga. 52; 
Dasher v. Brannen, 29 Ga. A. 253, 116 
SE 206; Dodd v. Vucovich, 38 Mont. 
188, 99 P 296; National Land. etce., 
Co. v. Rat Portage Lumber Co., (Man.) 
36 DomLR 97, [1917] 3 WestWkly 269; 
Gray-Campbell vy. Jamieson, 17 Sask. 
L. 546, [1924] 1 DomLR 32, [1923] 3 
WestWkly 1146 [dism app 17 Sask. L. 
405, [1923] 3 DomLR 845, [1923] 3 
WestWkly 478]. 

[a] Collateral injury.—If a surety 
suffers injury arising collaterally and 
not affecting the contract itself, he is 
discharged only to the extent of his 
loss or injury. Armour Fertilizer 
Works v. Kenney, 161 Ga. 477, 131 SE 
281 [rev 33 Ga. A. 126, 126 SE 284] 
(loss arising from failure to insure 
collateral as per contract entered in- 
to subsequent to maturity of prin- 
cipal OE 

73. i Coz ve 
Beiscker, 345 Fed. 346, 157 CCA 538; 
iO SY Fidelity, etc., Co. v. U. S., 178 
Fed. 692, 102 CCA 192; Atlantic Trust, 
etc., Co. v. Laurinburg, 163 Fed. 690, 
90 CCA 274 [certiorari den 212 U. S. 
5738, 29 SCt 683, 53 L. ed..656]. 

Ky.—Harlan Fuel Co. v. Wig 
ton, 203 Ky. 546, 262 SW 957. 

Minn.—Macleod y. National Surety 
Co., 183 Minn. 351, 158 NW 619. 

Or.—Bross v. McNicholas, 66 Or. 42, 
133 P 782, AnnCas1915B 1272. 

Pa.—Philadelphia v. Maryland Fi- 
delity, etc., Co., 231 Pa. 208, 80 A 62, 
AnnCas1912B 1085. 

[a] Presenting draft.—Negligent 
delay, in presenting for payment a 
draft given by a bank, whose certif- 
icates of deposit defendant guaran- 
teed, does not excuse defendant from 
liability, where the bank would have 
caused dishonor of the draft, if soon- 
er presented, for defendant was in no 
way injured. Royal Indemn. Co. v. 
Beiscker, 245 Fed. 346, 157 CCA 5388. 

74. Burden of proof to show con- 
sent of surety see infra § 354. 

_ 75. U. S.—Murphy v. Victor Sew- 
ing Mach. Co., 112 U.S. 688, 5 SCt 324, 
28 L, ed. 856. 


ging- 


SS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 191-192] 


be given at the time the act or alteration is made,?® 
or by ratification of an act or alteration at a time 
subsequent thereto,’7 or it may be given in advance, 
as at the time the contract of suretyship is entered 
into.*® If assent is conditional, the conditions must 
be performed in order that the surety’s liability may 
continue.‘® Where there are two or more sureties, 
assent by fewer than all does not prevent the dis- 


charge of the others.®° 


Cal.—Michelin Tire Co, 
Say Cal wed Se Osan P7705 

Ga.—Jones v. Hawkins, 60 Ga. 52. 
Ill. Gardiner v. Harback, 21 Ill. 


v. Bentel, 


Ind.—Voiles v. Green, 43 Ind. 374. 

Iowa.—Leach. v. Commercial Sav. 
Bank, 205 Iowa 1154, 213 NW 517. 

Ky.—Wagers v. Black, 212 Ky. 361, 
279 SW 342; Robertson y. Meredith, 
45 SW 103, 20 KyL 70. 

Me.—Osgood vy. Miller, 67 Me. 174. 

Mich.—Sault Ste. Marie Bd. of Edu- 
cation v. Chaussee, 211 Mich. 61, 177 
NW 975. 

Minn.—Pence vy. Cale, 20 Minn. 257. 
eee kee Vv. Harney, 5% Miss: 
5 

Mont.—Hamilton v. Woodworth, 17 
Mont. 327, 42 P 849. 

Nebr.—State v. Paxton, 65 Nebr. 
110, 90 NW 988. A 

N. H.—New Hampshire Say. Bank 
v. Downing, 16 N. H, 187. 

N. J.—Neslor vy. Grove, 90 N. J. Eq. 
bod, 107 A281. 

N. Y.—Chester v. Kingston Bank, 
16 N. Y. 336 [aff 17 Barb. 271]; Hell- 
man v. City Trust, etc., Co., 111 App. 
Div. 879, 98 NYS 51. 

Okl.—Peery v. Merrill, 75 OKI. 55, 
To P28. = 

Or.—Rockwell  v. 
Bank,.39 Or. 241, 64 P 388. 

ee he vy. Schuckert, 17 Pa. Co. 
497. 

Tex.—Page v. White Sewing Mach. 
Co., 12 Tex. Civ. A. 327, 34 SW_ 988. 

Eng.—Ex p. Harvey, 4 De G. M. & 
G. 881, 53 EngCh 689, 27 EngL&Eq 
272, 438 Reprint 752. 

[a] Oral consent may be shown. 
Hellman v. City Trust, etc., Co., 111 


App. Div. 879, 98 NYS 51. 


[b] Nonperformance of conditions 
by creditor or obligee will not dis- 
charge surety who consents there- 
to. Murphy v. Victor Sewing Mach. 
Co., 112 'U. S. 688, 5 SCt 324, 28 L. ed. 
856 (holding that a surety can consent 
to the nonperformance of implied con- 
ditions as to notice); Robertson. v. 
Meredith, 45 SW 103, 20 KyL 70 (hold- 
ing that a surety who signed a bond 
on condition that a deed be made to 
him is not released if he consents to 
the delivery of the deed to the prin- 
cipal); Hamilton v. Woodworth, 17 
Mont. 327, 42 P 849 (holding that, 
where a building contract provided 
that the owner should pay the work- 
men having a time check signed by 
the contractor, and the surety of the 
contractor, upon being informed that 
the contract price was exhausted, con- 
sented to further payment of the 
workmen by the owner, he is liable, 
although the agreement as to sign- 
ing time checks is not observed): 
Page v. White Sewing Mach. Co., 12 
Mex. Civ. Alsat, 34 Sw. 9838. 

{c] Thus a surety who assents to 
the application of funds from a sale 
of the property of the principal to 
the junior liens and receives part of 
the money himself is not discharged 
thereby. Jones v. Hawkins, 60 Ga. 
2. 

Effect of consent of surety to: _ 
Alteration of contract or obligation 

see infra § 202. 

Extension of time of performance or 

payment see infra §§ 249, 250, 
Release of: 

Cosurety see infra § 310. 

Principal see infra § 302. 
Relinquishment of security held by 

creditor or obligee see infra § 267. 
Unauthorized payment to principal 


[50 C..J.—8] 


Portland Sav. 


PRINCIPAL AND SURETY 


tives.*3 


Party necessary to give consent. 
living the consent must be given by him*! or his 
agent;*° if he is dead, by his personal representa- 


[50 C.J.] 1138 


If the surety is 


Consent by a surety mentally incapable will oper- 
ate the same as if no consent had been given.** 

[§ 192] b. Implied Consent. 
plied from the conduct of the surety,’® such as ad- 


Consent may be im- 


vice or a request to perform the acts relied on as a 


see infra § 270. 

76. See cases supra note 75. 

77. Ind.—Owens y. Tague, 3 Ind. 
A. 245, 29 NE 784. 

Te aper eae v. Prescott, 13 Iowa 


Mass.—Schwartz v. American Sure- 
ty_Co., 231 Mass. 490, 121 NE 424. 

Minn.—Hooper v. Pike, 70 Minn. 84, 
72 NW 829, 68 AmR 512. 

Nebr.—State v. Paxton, 65 Nebr. 
110, 90 NW 983. 

Eng.—Smith v. Winter, 4 M. & W. 
454, 150 Reprint 1507. 

[a] Principal of ratification is ap- 
plicable only when it appears that 
the ratifier had full knowledge of the 
essential facts of the act or con- 
tract to be ratified. Schwartz v. 
American Surety Co., 231 Mass. 490, 
121 NE 424. 

[b] Surety’s consent to extension 
of time given before maturity of note 
but after deed of creditor giving such 
extension is sufficient. Smith v. Win- 
ter, 4 M. & W. 454, 150 Reprint 1507. 

78. U. S.—Smith v. Addison, 22 F. 
Cas. Now 1279985 5: Cranch CliGw623e 

Ill.—Howe Sewing Mach. Co. v. 
Layman, 88 Ill. 39. 

me Starret v. Burkhalter, 70 Ind, 


Iowa.—Domestic Sewing Mach. Co. 
v. Webster, 47 Iowa 357. 

Ky.—People’s. State Bank vy. At- 
wood, 212 Ky. 462, 279 SW 670. 

Mass.—Singer Mfg. Co. v. Reynolds, 
ae Mass. 588, 47 NE 438, 60 AmSR 

be 

Mo.—Milan First Nat. Bank v. 
Wells, 98 Mo. A. 573, 73 SW 293. 

N. Y.—Smith v. Molleson, 148 N. Y. 


241, 42 NE 669. - 
: OB Muller Ve spain, . 415 Oh St 
76. 


Or.—Enterprise Hotel Co. v. Book, 
48Or. 58, 85 P 333: 
Tex.—Brown Iron Co. v. Temple- 
man, 30 Tex. Civ. A. 50, 69 SW 249. 
Va.—Collier v. Southern Express 
Ce. oa Grate, ATS Vacs. 
Eng.—Cowper v. Smith, 4 M. & W. 
519, 150 Reprint 1534. : 
N. S.—McLaughlin Carriage Co. v. 
Oland, 34 N. S. 198. 
Ont.—Royal Canadian Bank  v. 
Vates LIU O1C ess) 
Consent in contract to: 
Peet OD of contract see 
20 


infra § 


Change in time and manner of pay- 
ment see infra § 270. 
Extension of time of payment or per- 
formance see infra § 250. 
Release of principal see infra § 302. 
79. Norwegian Evangelical Luther- 
an Bethlehem Cong. v. U. S. Fidelity. 
etc., Co., 81 Minn. 32, 83 NW 487; Lond 
vy. Patton, ‘43 Tex. Civ., A. 11, 98 SW 
519 (holding that a surety agreeing 
to an extension of the time of payment 
of a note on the express condition that 
cattle should be returned to the prin- 
cipal is not bound if such condition 
is not complied with). 
80. U. S.—Mundy v. 
Fed. 77, 9 CCA 366. 
N. H.—Crosby v. Wyatt, 10 N. H. 


tevens, 61 


318. : 

N. Y.—Smith v. Townsend, 25 N. 
iY natios 

Oh.—Ide vy. Churchill, 14 Oh. St. 
aes 

Tex.—Westbrook v. Belton Nat. 


Bank, 97 Tex. 246, 77 SW 942. 
Eng.—Vyner v. Hopkins, 6 Jur. 889 
But see State L. & T. Co. v. Coch- 

ran, 130 Cal. 245, 62 P 466, 600 (hold- 

ing that, where a bank having assets: 


of a defaulting officer did not proceed, 
in every instance, in the regular and 
legal way, but in the manner an or- 
dinary business man would in an ef- 
fort to convert assets of doubtful val- 
ue into money, if either of the sure- 
ties consented to the several arrange- 
ments made by the bank, such con- 
sent was binding on all). 

[a] Consent to recall execution.— 
An agreement between a judgment 
creditor and one cosurety for the re- 
call of an execution which was about 
to be levied upon the property of the 
latter relieves the other cosurety from 
such part of the judgment as the for- 
mer cosurety was bound to pay. Ide 
v. Churchill, 14 Oh. St. 372. 

81. WS. Ve Cushman, «omen Case 
No. 14,907, 2 Sumn. 310. 

82. Federal Surety Co. v. Mill- 
spaugh, etc., Corp., 14 F. (2d) 937; 
Monmouth First Nat. Bank vy. Whit- 
man, 66 Tle 331. 

[a] Apparent authority of agent 
of surety company is sufficient. Fed- 
eral Surety Co. v. Millspaugh, etc., 
Corp., 14 F. (2d) 937. 

83.) Us Sitiv. Cushman, 25" WS Cas: 
No. 14,907, 2 Sumn. 310; Voiles v. 
Green, 43 Ind. 374. 

[a] Consent by heir is not suffi- 
Clent.2 UL Sanve Cushman ez menace 
No. 14,907, 2 Sumn, 310. 

[b] Personal representative of 
surety who is also the principal may 
consent to alteration of contract so 
as not to release surety’s estate. 
Voiles v. Green, 43 Ind. 374. 

84. Gaar v. Hulse, 90 Ill. A. 548. 

85. U. S—Mundy v. Stevens, 61 
Fed. 77, 9 CCA 366. 

Conn.—Rockville Nat. Bank v. Holt, 
58 Conn. 526, 20 A 669, 18 AmSR 293. 

Ga.—Hays v. Edwards, 31 Ga. A. 
725, 121 SH 858. 

Ill.—Johnston v. Paltzer, 100 Ill. A. 
171; Williams v. Gooch, 73 Ill. A. 557. 

Iowa.—Marion Sav. Bank v. Leahy, 
200 Iowa 220, 204 NW 456. 

La.—Andrus v. State Treasurer, 4 
La. 403. 

Minn.—A. B. Klise Lumber Co. v. 
Enkema, 148 Minn. 5, 181 NW 201. 

Mo.—Troll v. Dougherty, etc., Real 
Est. Co., 186 Mo. A. 196, 171 SW 665. 

Mont.—Columbus' State Bank vy. 
Erb, 50 Mont. 442, 147 P 617. 

N. H.—Crosby v. Wyatt, 10 N. H. 
318. < 
‘'N. Y.—Moyer v. 'Urtel, 9 NYSt 667. 

N. C.—Cox v. Dowd, 133 N. C. 537, 
45 SE 846. 

Oh.—Tiernan v. Fenimore, 17 Oh. 
545. 

Pa.—Slicker v. Schuchert, 179 Pa. 
401, 36 A 205. 

Tex.—Peugh v. Moody, 107 Tex. 601, 
182 SW 892 [aff (Civ. A.) 145 SW 296]. 

Utah.—Musser v. McCormick, 57 
Utah 62, 192 P 1052. 

Vt.—Adams v. Clark, Rravt. 196. 

Va.—Ward v. Vass, 7 Leigh (34 


Vas 13 by, 
Wash.—Wheeler v. Everett Land 
102 Wis. 


Co., 14 Wash. 630, 45 P 316. 
Wis.—Hallock v. Yankey, 
41, 78 NW 156, 72 AmSR 861. 
Eng.—Tucker v. Laing, 2 Kay & J. 
745, 69 Reprint 982. 
Right to imply consent to: 
Alteration of contract see infra § 2038. 
Diversion of instrument see infra § 


Extension of time of payment see in- 
fra § 250. 

Release of principal see infra § 302. 

Relinquishment of security see infra 
§ 267. 


114 [50 C.J.] 


discharge,*® or from a course of business or usage 
Where consent is to be im- 
plied, the facts from which it is to be implied must 
very clearly warrant the implication.*® 
edge of .acts done by the creditor or obligee subse- 
quent to the making of the contract of suretyship_ 
without objection on the part of the surety is not 
consent by the latter,®® for, as a general rule, some 


known to the surety.’? 


affirmative action is necessary.°° 


[§ 193] 5. Waiver by, or Estoppel of, Surety? 
A surety may waive his defens- 
es,°? or by his acts and conduct be estopped from 
So knowledge at the time of en- 


—a. In General. 


asserting them.°? 
86. 80 


Ky.—Spilman y. Smith, 15 B. Mon. 


Iowa.—Jordan v. Walters, 
NW 30. 


123. 

La.—Andrus v. State Treasurer, 4 
La. 403. 

Minn.—Macleod v. National Surety 
Co., 133 Minn. 351, 158 NW 619. 

N.. Y.—Lenane ‘v. Mayer, 18 Misc. 
454, 41 NYS 960. 

Oh.—Baldwin v. Western Reserve 
Bank, 5 Oh. 273 

Pa.—National Bldg., etc., Assoc. No. 
2 v. Fink, 182 Pa. 52, 37 A 1009; Slick- 
er v. Schuchert, 179 Pa. 401, 36 A 205. 

Tenn.—Bell v. Trimby, (Ch. A.) 38 
SW 100. 


Tex.—Henderson v. Brooks, (Civ. 
A.) 54 SW 305. 

Utah:—Musser v. McCornick, 57 
Utah 62, 192 P 1052. 

Wash.—McDougall v. Walling, 15 


Wash. 78, 45 P 668, 55 AmSR 871. 

[a] Waiver of contractor’s default 
by obligee upon surety’s encourage- 
ment will not release surety from lia- 
bility. Macleod vy. National Surety 
Co., 183 Minn. 351, 158 NW 619. 

87. Chase v. Hathorn, 61 Me. 505; 
Strafford Bank v. Crosby, 8 Me. 191; 
Crosby v. Wyatt, 10 N. H. 318; Swire 
v. Redman, 1 Q. B. D. 536. 

[a] Principle will not apply where 
there is any deviation from such reg- 
wae usage. Crosby v. Wyatt, 10 N. H 
318. 

ss. Adle v. Metoyer, 1 La. Ann. 
254; Frazier v. Dick, 5 Rob. (La.) 249; 
New Hampshire Savy. Bank y. Pla, 11 
N, 335. 

89. Ark.—Union Indemn. 
Benton County Lumber Co., 
(2d) 327, 

Conn.—Chester vy. Leonard, 68 Conn. 
495; 387 A 397. 

Ga.—Stewart v. Parker, 55 Ga. 656; 
Riggins v. Brown, 12 Ga.- 271. 

lowa.—Okey v. Sigler, 82 Iowa 94, 
47 NW 911 (holding that, where, in an 
action against a principal and surety. 
judgment by default is rendered 
against the surety, and afterward the 
principal allows judgment to go 
against him on condition that execu- 
tion be stayed for a certain time, the 
surety will not be presumed to have 
consented to the stipulation because 
he did not object to the stay, under 
Code [1873] § 3068, providing that ex- 
ecution shall not be stayed if the 
surety object, since, after the default 
judgment against him, he was no 
longer in court, and was not bound 
by subsequent, proceedings and agree- 
ments to which he was not a party). 


Con ve 
18 SW 


Lambert vy. Shetler, 71 Iowa 463, 32 
NW 424; Roberts v. Richardson, 39 
fowa 290. 


Ky.—Sneed v. White, 
525, 20 AmD 175; Edwards v. Cole- 
man, 6 T. B. Mon. 567; Metcalfe Coun- 
ty v. Scott, 10 Ky. Op. 896. 

Md.—American Iron, ete., Mfg. Co, 
v. Beall, 101 Md. 423, 61 A 629, 4 Ann 
Cas 883. 

Minn.—A. B. Klise Lumber Co. y, 
Hnkema, 148 Minn, 5, 181 NW 201. 

N. Y.—Middletown y. Attna Indem- 
nity Co., 97 App. Div. 344, 90 NYS 16. 

Wash.—Columbia Security Co, v 
Aftna Acc., etc., Co., 108 Wash. 116 
183 P 137; Thompson v. Metropolitan 
Bldg. Co., 95 Wash. 546, 164 P 222. 


3 J; J. Marsh. 


(2d) 327; 


PRINCIPAL AND SURETY 


Mere knowl- 


that defense.®® 


Wont aaa tae Vv. Everett, 1°Q: B.D: 


[a] Mere silence of surety when 
informed of modification of contract 
will not imply assent on his part. 
American Iron, etc., Mfg. Co. v. Beall, 
101 Md. 423, 61 A 629, 4 AnnCas 883; 
Columbia Security Co. v. A0tna Acc., 
etc., Co., 108 Wash. 116, 183 P 137; 
Thompson v. Metropolitan Bldg. Co., 
95 Wash, 546, 164 P 222. 

{b] Rule applied to surety com- 
pany. Middletown vy. Attna Indemn. 
Co., 97 App. Div. 344, 90 NYS 16. 

90. Union Indemn. Co. v. Benton 
County Lumber Co., (Ark.) 18 SW 
A. B. Klise Lumber Co. v. 
Enkema, 148 Minn. 5, 181 NW 201; 
Thompson vy. Metropolitan Bldg. Co., 
95 Wash, 546, 164 P 222. 

91. Waiver of defense caused by: 
Change or alteration in contract or ob- 

ligation see infra § 203. 

Extension of time see infra § 254. 
Failure to give notice of default in 
the time or manner required see in- 

fra § 279. 

Release of security by creditor see in- 

fra § 267. 

Unauthorized payment see infra § 270. 

92. Ill—Brockman vy. Sieverling, 
6 Ill. A, 512. ‘ 

Iowa.—Davenport v. Mullins, 200 
Iowa 836, 205 NW 499. 

Md.—Maryland Casualty Co. v. East 
Baltimore Driving Assoc., 135 Md. 105, 
108 A 517. 

Minn.—Hooper v. Fike, 70 Minn. 84, 
72 NW 829, 68 AmR 512; Van Norman 
v. Barbeau, 54 Minn. 388, 55 NW 1112. 

Or.—Sykes v. Sperow, 91 Or. 568, 
179 P 488. 

Va.—Womack vy. Paxton, 84 Va. 9, 
5 SE 550. 

Wis.—German Nat. Bank v. Barber, 
159 Wis. 109, 149 NW 767. 

Eng.—Mayhew Vie Crickett, 2 
Swanst. 185, 36 Reprint 585, 1 Wils. 
Ch, 418, 37 Reprint 178. 

27 
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[a] Thus a surety on a bond se- 
cured by a trust deed is not dis- 
charged by the sale of the trust prop- 
erty under a decree of court on terms 
different from those prescribed in the 
deed, where he was made a defendant 
to the sale and did not object at the 
time to such change. Womack y. Pax- 
ton, 84 Va. 9, 5 SE 550. 

[b] Failure to dissent by the sure- 
ty when arrangements are made in his 
presence raises a strong presumption 


of consent. Frazier v. Dick, 5 Rob. 
(La.) 249. 
[ec] Defense arising from failure 


to perform condition that others sign 
as cosureties may be waived. Van 
Norman v. Barbeau, 54 Minn. 388, 55 
NW 1112; Henderson y. Vermilyea, 27 
WAC. OS Be GOnt.)) dane 

93. Empire State Surety Co. v. Des 
Moines, 152 Iowa 5381, 1381 NW 870, 
132 NW 837. 

[a] Thus consent by the surety to 
the issuance of special tax certifi- 
cates, before they were in fact author- 
ized and before the work was com- 
pleted, estops the surety to complain 
thereof. Empire State Surety Co. v. 
Des Moines, 152 Iowa 531, 131 NW 
870, 182 NW 837. 

[b] Failure to object.—(1) If, hav- 


[§§ 192-193 


tering into the contract of suretyship of acts done 
prior thereto without notice of dissent will estop 
the, surety from claiming the advantage thereof.°* 
Ordinarily, whatever will estop the principal from 
asserting a defense will also estop the surety as to 


Waiver, unlike estoppel, is always 


a question of intention,®® to be proved either by ex- 
press declarations or by acts or omissions, from 
which it may be inferred.®7 
surety have knowledge of the facts which would 
justify his considering himself discharged or not 
bound,®® although it is not neeessary that he be 


It is essential that the 


ing obtained knowledge of facts which 
would justify him in considering him- 
self discharged, a surety fails season- 
ably to repudiate his liability and al- 
lows the parties to continue their 
dealings upon the faith of his con- 
tinued responsibility, he will be es- 
topped to insist upon his nonliability 
upon that ground. White Sewing 
Mach. Co. v. Saxon,,121 Ala. 399, 25 
S 784; Union Oil ‘Co. v. Mercantile 
Refining Co., 8 Cal.,A. 768, 97 P 919. 
(2) But he will not be estopped to 
claim a discharge upon other grounds. 
White Sewing Mach. Co. v. Saxon, su- 
pra (holding surety estopped to claim 
discharge because bond was delivered 
in violation of condition that four or 
five other good men should first sign 
it, but allowing defense of discharge 
for alteration of instrument by unau- 
thorized attestation of signatures). 
[ec] Statement in distinct contract. 
—Where an insured, about to sue sev- 
eral insurance companies, entered into 
a contract with another insurer to re- 
pay to the latter a proportionate part 
of the loss advanced by such insurer, 
in event of any of the suits being de- 
termined adversely to insured, a sure- 
ty for the performance of the contract 
is not estopped to show that a judg- 
ment adverse to insured was in conse- 
quence of a defense not available to 


such insurer. Parrish vy. Rosebud 
Min.,, ete.,, Go.,, 140,Cal.. 635; 74° P 3127 
[ad] Tortious act by the surety 


against his principal will not estop 

him to set up matter discharging him _ 
from liability on his bond. Barfield 
School Dist. v. Green, 134 Mo. A, 421, 

114 SW_ 578. 

94. Columbia Security Co. v. tna 
Acc, ete., Co., 108 Wash. 116; 1832P 
137. See supra § 119: 

95. State v. Blakemore, 275 Mo. 
695,205 SW 626. 

96. Southern Surety Co. v. Chris 
Irving” Plumbing, etes, ©o.9 Gi ae OLo- 
311, 184 P 356; Cleveland, etc., R. Co. 
v. Moore, 170 Ind. 328, 82 NE 52, 84 NE 
540. And see Waiver [40 Cyc 261). 

La] Knowledge and intent in the 
absence of estoppel are essential to 
constitute a waiver. Cleveland, etce., 
R. Co. v. Moore, 170 Ind. 328, 82 NE 
52, 84 NE 540. 

97. Southern Surety Co. v. Chris 
Irving Plumbing, etc., Co., 67 Colo. 
311, 184 P 356. 

98. Ala.—White Sewing Mach. Co. 
v. Saxon, 121° Ala. 399, 525.S 784; 
Daughtry v. Stewart, 84 Ala. 69, 4 
S 867; Evans v. Daughtry, 84 Ala. 68, 
48 592. 

Rage .—Welch v. Seymour, 28 Conn. 

Ga.—Crandall v. Shepard, 166 Ga. 
889, 144 SE 772; Schwitzerlet-Seig- 
ler Co. Vv. Citizens, etc., Bank, 155 Ga. 
740, 118 SH 365. 
91s —Tivton v.. Gafrigan, 10°71], A. 
318. 

Ind.—Montgomery v. Hamilton, 43 
Ind. 451; Owens v. Tague, 3 Ind. A. 
245, 29 NE 784. 

Iowa.—Stillman y. Wickham, 106 
Iowa 597, 76 NW 1008. 

<y.—Young v. New Farmers’ Bank, 
102 Ky. 257, 43 SW 473, 19 KyL 1309; 
Robinson v. Offutt, 7 TB. Mon. 540. 

Mo.—State v. McGonigle, 101 Mo. 

353, 13 SW 758, 20 AmSR 609, 8 LRA 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 193-194] 
aware of their legal effect.9® 


presumed to have knowledge.! 


he is discharged.? 


the detriment of his own ereditors.® 


735; McGonigle v. State, 13 SW 761: 


Boppart v. Illinois. Surety Co., 140 
Mo. A. 675, 126 SW 768. 
Nebr.—State v. Paxton, 65 Nebr 


110,90 NW 983; Henry, ete., Co. v: 
Fisherdick, 37 Nebr. 207, 55 NW 643. 

N. H.—Rochester Sav. Bank  v. 
Chick, 64 N. H. 410, 13 A 872; Merri- 
ya County Bank y. Brown, 12 N. H. 


N. Y.—Crandall v. Moston, 24 App 
Div. 547, 50 NYS 145; Platauer v. 
American Bonding Co., 92 NYS 238. 


Vt.—Gray v. Williams, 91 Vt. 111. 
Oar yee 
A Va.—Glenn v. Morgan, 23 W. Va. 
467. 

Ont.—Wickens v. McMeekin, 15 Ont. 
408; Keith v. Fenelon Falls Union 
School Section, 3 Ont. 194; Kerr v. 
Cameron, 19 U. C. Q. .B. 366. 

[a] Knowledge that principal is 
proceeding with business intended to 
be secured will not give notice that 
the bond was delivered in violation 
of, the conditions imposed. White 
Sewing Mach. Co. v. Saxon, 121 Ala. 
399, 25.S 784, 

{b] Thus, where a surety, not be- 
ing aware that his liability had ter- 
minated by reason of the expiration 
of the appointment of the principal, 
wrote a letter to the obligee giving 
notice that he withdrew from the 
suretyship, he will not be estopped 
from denying his liability as to de- 
faults occurring after his liability had 
terminated, and prior to his notice. 
Wickens v. McMeekin, 15 Ont. 408. 

{c] New promise in ignorance of 
release is not binding. Crandall v. 
Shepard, 166 Ga. 889, 144 SE 772. 

99. Rindskopf v. Doman, 28 Oh. 
St. 516; Churchill v. Bradley, 58 Vt. 
403, 5 A 189, 56 AmR 563. 

1. State v. Harney, 57 Miss. 863 
(holding that sureties who sign an 
affidavit of solvency attached to the 
bond of a tax collector, in which they 
are described as ‘sureties on the with- 
in bond,” are estopped to claim that 
they are not bound by reason of their 
ignorance of an existing alteration at 
the time). ni 

2. Schwitzerlet-Seigler Co. v. Citi- 
zens, etc., Bank, 155 Ga. 740, 118 SE 
365; Farmers’, etc., Irr. Co. v. U.S. 
Fidelity, ete., Co., 77 Nebr. 144, 108 
NW 156. > 

[a] Receipt of premium by a bond- 
ing company with knowledge of in- 
formality in execution of the bond 
will estop it from urging such infor- 
mality as a defense. Farmers’, etc., 
Irr. Go. v. U. S. Fidelity, ete., Co., 77 
Nebr. 144, 108 NW 156. ‘ 

8. Southern Surety Co. v. Chris, Ir- 
ving Plumbing, ete., Co., 67 Colo. Sldy. 
184 P 356. : aaa 

[a] It will not waive provisions’ 
(1) Requiring suit to be brought with- 
in the time limited therefor. South- 
ern Surety Co. v. Chris Irving Plumb- 
ing, etc., Co., 67 Colo. 311, 184 P 356. 
(2) Requiring notice of default to be 
given the surety. Southern Surety 


Co. v. Chris Irving Plumbing, etc., 
Co., supra. “ ; : 
4. Morehead v. Citizens’ Deposit 


Bank, 130 Ky. 414, 113 SW 501, 28 
LRANS 141. ‘ 
5. Campion v. Whitney, 30 Minn. 


If his ignorance re- - 
sults from his own negligence he will be conclusively 
If 
of such facts, he does any affirmative act which 
contemplates the continued existence of his status as 
a surety, he thereby waives the right to claim that 
An offer to make a payment 
in order to avoid litigation is not a waiver of the 
provisions of the suretyship contract.? Nor will an 
offer to pay a note, by the surety’s attorney, under 
the mistaken belief that the surety is liable, estop the 
surety from defending on the ground that he has 
been released.# A surety cannot waive his defense to 
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with knowledge 


obligee. 


promise.?* 


A waiver by the ' that he acts as 


177, 14 NW 806 (holding that the dis- 
charge is available not only to the 
surety, but to the surety’s judgment 
creditor, whose judgment is a lien on 
the mortgaged premises given as se- 
curity, and after the lien has attached 
it 2 not affected by the surety’s waiv- 
er). 

6. Maryland Fidelity, etc., Co. v. 
U. S., 137 Fed. 866, 70 CCA 204 (hold- 
ing that, where a principal and surety 
were discharged by the government 
materially shortening the time for the 
performance of a contract, a waiver 
by the principal resuming work is in- 
effectual as against the surety). 

7. Necessity for knowledge of re- 
lease see supra § 193 note 98. 

8. Ala.—HEllis v. Bibb, 2 Stew. 63. 

Ida.—Mulkey v. Long, 5 Ida. 213, 
47 P 949. : 

Ill.—Monmouth First Nat. Bank vy. 
Whitman, 66 Ill. 331; Hinds v. Ing- 
ham, 81 Ill. 400; Brooks v. Lawes, 202 
Ill. A. 448. 

Ind.—Matchett v. Winona Assem- 
bly, etc., Assoc., 185 Ind. 128,,113 NE 
1; Williams v. Boyd, 75 Ind. 286. 

Ky.—Warren vy. Fant, 79 iy. 1. 

Mich.—Porter v. Hodenpuyl, 
Mich. 11. 7 

Minn.—Hooper v. Pike, 70 Minn. 84, 
72 NW 829, 68 AmSR 512. 

Mo.—Mastin Bank vy. 
slough, 72 Mo. 274. 

N. H.—New Hampshire Sav. Bank 
a Colcord’ 15 Ny Hs Wis.) “44 Am) 
685 


Oh.—Bramble v. Ward, 40 Oh. St. 
ae Rindskopf v. Doman, 28 Oh. St. 
16 


9 


Hammer- 


Tex.—Loving v. Dixon, 56 Tex. 75. 
Vt.—Churchill v. Bradley, 58 Vt. 
4038, 5 A 189, 56 AmR 563. 
W. Va.—Parsons v. Harrold, 46 W. 
Va. 122, 32 SE 1002. 
Wis.—Black River Falls First Nat. 
Bank v. Jones, 92 Wis. 36, 65 NW 861. 
Eng.—Smith v. Winter, 4 M. & W. 
454, 150 Reprint 1507; Mayhew v 
Crickett, 2 Swanst. 185, 36 Reprint 
585, 1 Wils. Ch. 418, 37 Reprint 178. 
[a] Express promise is required. 
Brooks v. Laws, 202 Ill. A. 448. ~ 
[b] Parol promise (1) is sufficient. 
Rindskopf v. Doman, 28 Oh. St. 514. 
(2) It operates as a waiver of the 
right to avoid the promise, made in 
writing, as surety. Rindskopf v. Do- 
man, supra. 
[ec] Extent of liability.—-A surety 
will be bound only for the amount 
actually due on the original contract, 
and if the new obligation is for a 
greater amount he will, in equity, be 
relieved of the difference. Hillis v. 
Bibb, 2 Stew. (Ala.) 63. 
[ad] Nonperformance of condition 
that another sign as cosurety may be 
waived by the surety making a new 
promise. Loving v. Dixon, 56 Tex, 
15. 

[e] Withdrawal of execution.—A 
surety, making a new promise after 
ereditor has withdrawn execution, is 
not discharged. Mayhew v. Crickeftt, 
2 Swanst. 185, 36 Reprint 585, 1 Wils. 
Ch. 418, 37 Reprint 178. 

Wew promise as waiving defense re- 
sulting from discharge by: 
Alteration of contract see infra § 293. 
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principal will not affect the surety.® 

[§ 194] b. New Promise.’ 
new promise to pay the debt,’ or acknowledges its 
continued existence,® he thereby waives any defense 
he may have by reason of any act of the creditor or 
As a general rule a new consideration is 
not regarded as necessary,!° although the contrary 
is held in a few jurisdictions,1! at least where neces- 
sary in order to revive the principal obligation.!? 
The payment of interest by a surety, after his release 
by operation of law, will not alone operate as a new 
Nor will part payment with the money 
of the principal, although the surety does not state 


If a surety makes a 


agent of the principal;!* nor will 


Peper of instrument see infra § 


Extension of time see infra § 254. 

9. Elder v. Dyer, 26 Kan. 604, 40 
AmR 320; Hooper v. Pike, 70 Minn. 
84, 72 NW 829, 68 AmSR 512. 

[a] Written ackncewledgment is 
required. Elder v. Dyer, 26 Kan. 604, 
40 AmR 320; Hooper v. Pike, 70 Minn. 
84, 72 NW 829, 68 AmSR 512. 

[b] Rule applied to take debt out 
of operation of the statute of limi- 
tations. Wlder v. Dyer, 26 Kan. 604, 
40 AmR 320. 

10. Ala.—Decatur Bank v. John- 
son, 9 Ala. 622. 

Ga.—Schwitzerlet-Seigler Co. Ve 
Citizens, etce., Bank, 155 Ga. 740, 118 
SE 365. 

Ind.—Matchett v. Winona Assem- 
bly, etc., Assoc., 185 Ind. 128, 113 NE 

; Owens vy. Tague, 3 Ind. A. 245, 
29 NE 784. : 

Iowa.—Pelton v. Prescott, 13 Iowa 

7 


Mich.—Porter v. Hodenpuyl, 9 Mich. 


Minn.—HHooper v. Pike, 70 Minn, 84, 
72 NW 829, 68 AmSR 512. 
4 N. H.—Fowler v. Brooks, 13 N. H. 
40. 


Pag ee eae v. Ward, 40 Oh. St. 
ae 

Wis.—German Nat. Bank v. Barber, 
159 Wis. 109, 149 NW 767. 

Eng.—Smith v. Winter, 4 M. & W. 
454, 150 Reprint 1507; Mayhew v. 
Cricketts, 2 Swanst. 185, 36 Reprint 
585, 1 Wils. Ch, 418, 37 Reprint 178. 

11. Mulkey v. Long, 5 Ida. 213, 47 
P 949; Davis v. Clarkson Bani, 144 
Ky. 417, 138 SW 246; Steger v. Jack- 
son, 1389 Ky. 491, 102 SW 329, 31 KyL 


434; Warren v. Fant, 79 Ky. 1; Em- 
mons v. Overton, 18 B. Mon. (Ky.) 
643; Loving v. Dixon, 56 Tex. 75; 


wenn Provinciale v. Arnoldi, 2 Ont. 
4 4, 

[a] Rule applied to discharge by: 
(1) An alteration of the contract. 
Mulkey v. Long, 5 Ida. 213, 47 P 949; 
Warren v. Fant, 79 Ky. 1; Banque 
Provinciale v. Arnoldi, 2 Ont. L. 624. 
(2) The statute of limitations. Ste- 
ger v. Jackson, 139 Ky. 491, 102 SW 
329, 31 Kyl 434; Emmons v. Overton, 
18 B. Mon. (Ky.) 648. (38) Nonper- 
formance of a condition that another 
should sign as cosurety. Loving v. 
Dixon, 56 Tex. 75. 

{b] Sufficient consideration is 
shown by an extension of time to the 
principal. Davis v. Clarkson Bank, 
144 Ky. 417, 1388 SW 246; Steger v. 
Jackson, 139 Ky. 491, 102 SW 329, 81 


Kyl 434. 
12. Detroit First Nat. Bank v. Cur- 
rie, 147 Mich. 72, 110 NW 499, 118 


AmSR 537, 9 LRANS 698, 11 AnnCas 
241. 

[a] Rule applied where surety has 
been discharged by certification of 
check given in ‘payment. Detroit 
First Nat. Bank v. Currie, 147 Mich. 
72, 110 NW 499, 118 AmSR 537, 9 LRA 
NS 698, 11 AnnCas 241. 

13. Brockman v. Sieverling, 6 Ill. 
A B12: Wilson v. Cristal, 17 Alta,“ 
370, 63 DomLR 187, [1922] WestWkly 
153; 

14. 


Lime Rock Bank v. Mallett, 42 
Me. 342 
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declarations that he may have to pay or expects to 
pay,'® or negotiations looking to a settlement;?® 
neither will the mailing of a letter which is never 
received operate to reinstate the obligation.!7 

[§ 195] c. Taking Indemnity or Security from 
Principal. Upon the question whether a surety 
waives a defense by taking indemnity from the prin- 
cipal after knowledge of the facts, the cases are not 
in entire accord, it having been held that this is not 
a waiver,'® while other cases are to the contrary.'? 
If a surety erroneously supposing himself liable 
takes security, he may be liable to the extent there- 
of.2° But a surety does not waive a defense if he 
did not in fact accept the security,?! if he accepted 
security which appears not to be of any value,?” or 
if he accepted the security without the knowledge of 
the creditor and subsequently surrendered it to the 
principal.” 

[§ 196] 6. Reservation of Rights by Creditor or 
Obligee. A transaction between the principal and 
the creditor or obligee, which otherwise would oper- 
ate to discharge a surety, will not, as a general rule, 
have that effect if the creditor or obligee reserves all 
rights against the surety,?* or reserves the right to 
sue the principal, at the request of the surety,°° the 
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[$§ 194-197 


effect of such reservation being to make the agree- 
ment with the principal conditional upon the consent 
of the surety.2 <A reservation cannot be implied, 
but must be express,?7 and clear,?* although not 
necessarily formal.?® It cannot be made at a time 
later than that of the transaction which discharged 
the surety.2° The reservation may be oral,?! but if 
the transaction between the creditor and the prin- 
cipal is evidenced in writing, and the effect of admit- 
ting an oral reservation would be to vary the writ- 
ten one, evidence of the oral reservation is inadmis- 
sible.#?, Notice to the surety of the reservation is 
not necessary.** If the negotiations between the 
principal and the creditor have resulted in an abso- 
lute discharge or abandonment of the contract, a 
reservation against a surety would be unavailing, as 
there would be no rights to reserve.*# 

[§ 197] I. Modification or Alteration of Contract 
or Obligation?®°—1. In General. A surety has the 
right to stand upon the letter of his contract,?® and 
if any material alteration or change is, without his 
knowledge, made in the contract entered into by him, 
or in the contract or obligation, the performance of 
which is secured, he is discharged,** along with any 
property that he has pledged to secure the indebted- 


15. Fowler v. Brooks, 13 N. H. 240. Miss.—Hunt v. Knox, 34 Miss. 655.| ty, 5 Grant Ch. (Ont.) 232. 

16. Slaughter v. Hampton, 90 SW Mo.—Boatmen’s Say. Bank v. John- 29. Gorman v. Dixon, 26 Can. S. 
981, 28 KyL 904 (holding that a ener ‘son, ares 316. a aS = (Oh Gyre 
ty who was not bound because of the organ v. Smith, 70 30. Elyt . Hood, 121 Ala. 373, 25 
absence of the signatures of cosure-| 537; Hubbell v. Carpenter, 5 N. S 745. Sate mackie al a 4 
ties to a bond does not make himself|171 [rev 5 Barb. 520, 2 Barb. 184); 31. Norman v. Bolt, Cab. & E. 77; 


liable by trying to berrow money to 
pay it); Crandall v. Mosten, 24 App. 
Div. 547, 50 NYS 145. 
Cruse v. Gau, (Tex. Civ. A.) 193 
Sw 405. 

Fowler v. Brooks, 13 N. H. 
240. See Rounsavell v. Wolf, 47 Wis. 
353, 2 NW 545 (where it does not ap- 
pear that the surety had knowledge 
of facts constituting the defense at 
the time he took the security). 

19.. Hagler v. State, 31 Nebr. 144, 
47 NW 692, 28 AmSR 514 (holding 
that, if sureties after knowledge of 
an alteration in a bond signed by them 
accept indemnity from their princi- 
pal, they thereby adopt and ratify the 
bond and are liable); In re Alldred, 
229 Pa. 632, 79 A 143; Campbell Print- 
ing Press Mfg. Co. v. Powell, (Tex. 
Civ. A.) 24 SW 965 (where sureties on 
a note given for the purchase price 
of chattels, with knowledge of its de- 
livery by the principal to the payee in 
violation of its condition, accepted a 
mortgage on the chattels to indemnify 
them against loss, took possession un- 
der the mortgage, and placed the prop- 
erty in a position where the payee 
could not enforce against it the pur- 
chase-money debt). 

20. Hoss v. Crouch, (Tenn. Ch. A.) 
48 SW 724. 


21. Campbell Printing-Press Mfg. 
**Couivs eowell, (LRex.uCiv, A.) 136 “Siw 
1005. 

22. Phelps v. Walkey, 84 Iowa 120, 
50 NW 560; Fay v. Tower, 58 Wis. 
286, 16 NW 558. 

23. Rittenhouse v. Kemp, 37 Ind. 
258. 

24, Ala.—Prout v. Decatur Branch 
Bank, 6 Ala. 309. 

Colo.—McdAllister v. Peo., 28 Colo. 
156, 63 P 308. 

Ga. —Schwitzerlet-Seigler + Co. Vv. 


Citizens, Bank;. 155 Ga. 740; 12'8 
SE 365. 
Ill.—Mueller’ v.. Dobschuetz, 


89 Ill. 

176. 

Iowa.—Jones y.. Sarchett, 61 Iowa 
520,16 NW 589. 

Kan.—Dean y. Rice, 63 Kan. 691, 
66 P 992. 

Md.—Clagett v. Salmon, 5 Gill & J. 
314. 

Mass.—Potter v. Green, 6 Allen 442, 

Mich.—Bailey v. Gould, Walk. 478. 


éete., 


Wagman v. Hoag, 14 "Barb. 232. 
é ei: C.—Stirewalt v. Martin, 84 N. 

Okl.—Kuhlman y. Leavens, 5 Okl. 
562, 50 P.171. 

Pa.—Kaufmann vy. Rowan, 189 Pa. 
Ly eee 

Tex.—Weddington v. Jones, 41 Tex. 
Civ. A. 463, 91 SW 818. 

Vt.—Brown vy. Vermont Mut. F. Ins. 
Co., 83 Vt. 161, 74 A 1061, 29 LRANS 
Va.—HExchange Bldg., ete., 
Bayless, 91 Va. 134, 21 SE 279. 

Wash.—Boston Nat. Bank vy. Jose, 
10 Wash. 185, 38 P 1026. 

Eng.—Ex p. Carstairs, Buck. 560; 
Wyke v. Rogers, 1 De G. M. & G. 
408, 50 EngCh 312, 42 ook 609; 
Ex p. Carstairs, 1 Rose 13 % 

Can. —Fleming v. McLeod, 89 Can. 
S. C. 290 [allowing app 37 N. B. 630]. 

Ont.—Donaldson v. Wherry, 29 Ont. 
552; Currie v. Hodgins, 42 U. C. Q. 


Eirect of reservation of rights 
against surety on defense of discharge 
resulting from: 

Alteration of contract see infra § 197. 

Extension of time of payment see 
infra § 253. 

Release of: 

Cosurety see infra § 310. 

Principal see infra § 302. 

25. Prout v. Decatur Branch Bank, 
6 Ala. 309; Exchange Bldg., ete., Co. 
v. Bayless, 91 Va. 134, 21 SE 279. 

26. Hunt v. Knox, 34 Miss. 655; 
Newburgh Nat. Bank vy. Bigler, 83 N. 


Cone Vie 


NE ROL OAL VOWV i) DaVLeSy AiG Ne \iy anole 
29 AmR 130. 
27. National Park Bank v. Koeh- 


ler, 204 N. Y. 174, 97 NE 468; Stein 
v. Steindler, 1 Misc. 414, 20 NYS 839; 
Overend v. Oriental Financial Corp., 
IBA lames Bama CSE i ostOn nai |iehee dbp 
Re TCnr 142 Tt 

28. Calvo v. Davies, 73 N. Y. 211, 
29 AmR 130 (holding that extending 
the time of payment of a debt, “with 
the express understanding that the 
bond and mortgage should remain in 
every other respect unaffected by the 
agreement,” is not with a reservation 
of the right to proceed against a sure- 
ty); Boultbee v. Stubbs, 18 Ves. Jr. 
20, 34 Reprint 225; Gorman v. Dixon, 
26 Can. S. C. 87; Baby v. Kent Coun- 


Wyke v. Rogers, 1 De G. M. & G. 408, 
50 EngCh 312, 42 Reprint 609; Gor- 
man v. Dixon, 26 Can. S. C. 87; On- 
tario ‘Trusts Corp. v. Hood, 27 Ont: 
135 [app dism 23 Ont. A. 589]; Cur- 
hoc Hodgins, 42 OC. 1Ooa  COnmt») 

[a] Parol evidence is admissible 
to prove such a reservation. Wyke v. 
Rogers, 1 De G. M. & G. 408, 50 EngCh 
312, 42 Reprint 609; Ontario Trusts 
Corp. v. Hood, 27 Ont. 135: [app dism 
23 Ont. A. 589]; Currie v. Hodgins, 42 
Us€VLO. BHyCnt). eer. 

32. Mercantile Bank vy. Taylor, 
[1893] A. C. 317; Ex p. Glendinning, 
Buck 517; Wyke v. Rogers, 1 De G. 
M. & G. 508, 50 EngCh 312, 42 Beer 
609; McClure vy. Fraser, OvibReal: Q. 

60; Cumming v. Montreal Bank, is 
Grant. Ch. (Ont.) 686. 

33. Morgan v. Smith 70 N. Y. 587; 
Kuhlman vy. Leavens, 5 Okl. 562, 50 P 
174; “ Boston.Nat. *Bank’yv. Jose. 10 
Wash. 185, 38 P1026; Webb v. Hewitt, © 
3 Kay & J. 438, 69 Reprint 1181. 

34 Gustine v. Union Bank, 10 Rob. 
(La.) 412; Webb v. Hewitt, 3 Kay & 
J. 438, 69 Reprint 1181; Port Whitby, 
etc., R. Co. v. Dumble, 32 U. CC. Q. B. 
(Ont.) 36. 

[a] Rule applied where contract is 
discharged by novation. Gustine vy. 
Union Bank, 10 Rob. (La.) 412. 

35. Cross references: 

Alteration of: 

Contract: 

Before execution and delivery see 
supra §§ 122, 123. 
By act of law see infra § 311. 

Instruments genexally see Altera- 

tion of Instruments 2 C. J. p. 1168. 

Official bond as releasing surety see 

Officers § 411 
Discharge of surety on lease by 
Alteration of contract see an diord 
and Tenant § 1103. 

Assignment of lease see infra § 157. 

Expiration of lease see supra = 143. 
Filling blanks see supra §§ 76, 77. 

36. See supra § 126. 

37. U. S.—uU. S. v. Freel, 186 U. S. 
309, 22 SCt 875, 46 L. ed. 1177; Cross 
Vv. Allen, 141° Us S 528, 12 sct 6%, (35 
L. ed. 843; Reese v. U. S.,.9 Wall. 13, 
19 L. ed. 541; Miller v. Stewart, ) 
Wheat. 680, 6 L. ed. 189; Maryland 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 19744; 


Fidelity, etc., Co. v. Metal Window 
Products Co., 30 F. (2d) 56; National 
Surety Co. v. New Mexico, 16 F. (2d) 
873; Mann v.. Mt. Union Tanning, etc., 
Co., 267 Fed. 448; Pittsburg-Buffalo 
Co. v. American Fidelity Co., 219 Fed. 
818, 185 CCA 488; American Bonding 
Co. v. U. S., 167 Fed. 910, 93 CCA 310; 
McMullen v. U. S., 167 Fed. 460, 938 
CCA 96 [rev on other grounds 222 U. 
S. 460, 32: SCt 128, 56: L. ed. 269]; 
American Bonding Co. v. Pueblo Inv. 
Co., 150 Fed. 17, 80 CCA 97, 9 LRANS 
557; Zeigler v. Hollahan, 131 Fed. 205, 
66 CCA 1 [aff 126 Fed. 788]; U. S.‘v. 
Meintyre, 111 Fed, 590; U.S. Glass 
Co. v. West Virginia Flint-Bottle Co., 
81 Fed. 993 [rev on other grounds 89 
Fed. 828, 32 CCA 364]; Mundy v. 
Stevens, 61 Fed. 77, 9 CCA 366; U. 
Serve ONeill, 19) Med. bots “O. Sis v. 
De Visser, 10 Fed. 642; Miller v. 
Stewart, 17 F. Cas. No. 9,591, 4 Wash. 
26; U.S. v. Case, 25 F. Cas. No: 14,743; 
U.S. v. Corwin, 25 F. Cas. No. 14,871, 
1uBond '339: 

Ala.—Bright v. Mack, 197 Ala. 214, 
72 S 433; Brown v. Johnson, 127 Ala. 
292, 28. S 579, 85 AmSR 134, 51 LRA 
403; Anderson v. Bellenger, 87 Ala. 
334, 6 S 82,13 AmSR 46, 4 LRA 680; 
Mackay v. Dodge, 5 Ala. 388. 

Ark.—Coddington v. Brown, 123 
Ark. 486, 185 SW 809; Hinton v. Stan- 
ton, 112’ Ark, 207, 165 SW 299; “Ber- 
man v. Shelby, 93 Ark. 472, 125 SW 
124; O’Neal v. Kelley, 65 Ark. 550, 
47 SW 409. 

Cal.—Roberts v. Security Trust, 
ete:, Bank, 196 Cal. 575, 238 _P 673; 
Turner v. Maryland Fidelity, etc., Co., 
187. Cal. 76,.200 P 959; Michelin Tire 
Co. v. Bentel, 184 Cal. 315, 193 P 770; 
Corona First Cong. Church of Christ 
v. Lowrey, 175 Cal. 124, 165 P 440; 
Bridge v. Connecticut Mut. L. Ins. 
Coz 167 Cal... 774, 141 P 375;  Reberts 
VieeDonovan, 10 CalLenosr9 P 180; 11) P: 
599; Dunne Inv. Co. v. Empire State 
Surety Co., 27 Cal. A. 208, 150 P 405, 
411; Deming v. Maas, 18 Cal. A. 330, 
123 P 204. 

Conn.—Chester v. Leonard, 68 Conn. 
495, 37 A 397; Rowan v. Sharp’s Rifle 
Mfg. Co., 33 Conn.:+1. ; 

D. C.—Wilkinson v. McKimmie, 36 
App 336 Laff. 2299 W'S. 590; 33°SCt 
879, 57 L. ed. 1342]; Clark v. Gerstley, 
26 App. 205 [aft, 204 U. S. 504, 27 SCt 
3375051) 1. (eds 58945 US. v. West, 8 
App. 59. 

Ga.—Hill v. O’Neill, 101 Ga. 832, 28 
SE 996; Hanson v. Crawley, 41 Ga. 
303; Worthan v. Brewster, 30. Ga. 
112; Taylor v. Johnson, 17 Ga. 521; 
Bethune vy. Dozier, 10 Ga. 235; Paulk 
v. Williams, 28 Ga. A. 183, 110 SE 632; 
Washington Loan, etc., Co. v. Holli- 
day, 26 Ga. A. 792, 107 SE 370; Fair- 
mont Creamery Co. v. Collier, 21 Ga. 
A. 87, 94 SE 56; Little Rock Furni- 
ture Co. v. Jones, 13 Ga. A. 502, 79 
SE 375. 

Hawaii.—William W. Bierce, Ltd. v. 
Waterhouse, 19 Hawaii 398. 

Ida.—Pocatello v. Fargo, 41 Ida. 432, 
242 P 297; Mulkey v. Long, 5 Ida. 213, 
47 P 949. 

Ill.—McCartney v. Ridgway, 160 
Tll. 129, 43 NE 826, 32 LRA 555; Bas- 
sett v. American Surety Co., 210 Ill. 
A. 477; Chicago v. Agnew, 182 Ill. A. 
499; Leonard v. Heavner, 171 Ill. A. 
188. 

Ind.—Crouch v. Parker, 188 Ind. 
660, 125 NE 453, 7 ALR 1598; Guthrie 
v. Carpenter, 162 Ind. 417, 70 NE 486; 

‘Weir Plow Co. v. Walmsley, 110 Ind. 

242, 11 NE 232; Bailey v. Boyd, 75 
Ind. 125; Hubbard v. Reilly, 51 Ind. 
A, 19, 98 NE 886; Parker Land, etc., 
Co. v. Ayres, 43 Ind. A. 513, 87 NH 
1062. 

Ilowa.—Holland v. Story County, 195 
Iowa 489, 192 NW 402; Stillman v. 
Wickham, 106 Iowa 597, 76 NW 1008; 
Steele v. Mills, 68 Iowa 406, 27 NW 
294. 


Kan.—Peru Plow, etc., Co. v. Ward, 
1 Kan. A. 6, 41 P 64. 

Ky.—Maryland Casualty Co. v: Bal- 
lard County, 217 Ky. 343, 289 SW 316; 
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IWarrensive Banta. 9) ieyen ds 
Smith, 14 Bush 604; 
Bibb 309, 5 AmD 609. 
_ La.—Orleans, etc., R. Co. v. Interna- 
tional Constr. Co., 113 La. 409, 37 S 
10; McGuire vy. Wooldridge, 6 Rob. 
47; Southern Builders’ Material Co., 
Inemva Moto, CA.) Hee isro1 4 
Me.—Sheridan y. Carpenter, 61 Me. 
3; Waterman v. Vose, 43 Me. 504; 
Rau ceurens) Bank v. Cole, 39 Me. 


Hall v. 
Craig v. Cox, 2 


Md.—Wehr y. Baltimore German 
Evangelical Luthern St. Matthew’s 
Cong., 47 Md. 177; Mayhew v. Boyd, 
5 Md. 102, 59 AmD 101; Sasscer v. 
Young, 6 Gill & J. 243. 

Mass.—Jordan Marsh Co. v. Collins, 
254 Mass. 356, 150 NH 202; Fine Arts 
Museum.v. American Bonding Co., 211 
Mass. 124, 97 NE 633; Germania F. 
Ins. Co. v. Lange, 193. Mass. 67, 78 
NE 746; Brigham vy. Wentworth, 11 
Cush? 23% 

Mich.—Haines v. Gibson, 115 Mich. 
131, 73 NW 126; Canadian Bank of 
Commerce y. Coumbe, 47 Mich. 358, 11 
NW 196. 

Miss.—Runnels v. James, 115 Miss. 
607, 76 S 566. 

Mo.—Higgins v. Deering Harvester 
Co., 181-Mo. 300, 79 SW 959; Evans 
v. Graden, 125 Mo. 72, 28 SW. 439; 
Beers v. Wolf,-116 Mo. 179, 22 Sw 
620; Schuster v. Weiss, 114 Mo. 158, 
21 SW 438, 19 LRA 182; State v. Mc- 
Gonigle, 101 Mo. 353, 13 SW 758, 20 
AmSR 609,.8 LRA 735; Britton v. 
Dierker, 46 Mo. 591, 2 AmR 553; Mat- 
thews v. Hill, (A.) 287 SW 789; Bar- 
field School Dist. v. Green, 134 Mo. A. 
421, 114.-SW 578; Martin v. Whites, 
128 Mo. A. 117%, 106 SW 608; Burnes 
v.. Fidelity, etc., Co., 96 Mo. A. 467, 
70 SW 518; 
Gates, 89 Mo. A. 
Doyle, 88 Mo. A. 
Brent, 75 Mo. A. 473; 
rows, 68 Mo. A. 623; 
ter, 52°Mo. A. 632. 

Nebr.—Wabaska HElectric Co. v. 
coe Springs, 84 Nebr. 577, 122 NW 

ly 


201; Swasey v. 
536; Mallory v. 
Handley v. Bar- 
Leavel v. Por- 


N. H.—Watriss v. Pierce, 32 N. H. 
560. 

N. J.—Penny v. Penny, 88 N. J. Eq. 
160, 102 A 257. 

N. M.—Lyons vy. Kitchell, 18 N. M. 
82, 1384 P.213, AnnCas1915C 671. 

N. Y.—National Park Bank v. Koeh- 
Tores 040e Nia Youd Ary Or aN E 4OOn ist. 
John’s College v. Aitna Indemn. Co., 
201 N. ¥. 335, 94 NH 994: Antisdel. v. 
Williamson, 165 N. 'Y. 372; 59. NE 
207; Benjamin v. Rogers, 126 N. Y. 
60, 26 NE 970; Shutts v. Fingar, 100 
Nv 589, eco NE Doo, ebe AmR 623 1k 
Paine v. Jones, 76 N. Y. 274, [aff 14 
Hun 577]; Kohler v. Matlage, 72 N. 
Y. 259 [aff 42 N. Y. Super. 247]; Vose 
Vv. Mlonrida dR. Co:,.50 N: Ya369; Grant 
Va0 Smlith 46peNweiyae 9s Coleman ive 
Wade, 6 N. ¥. 44; Stogop Realty Co. 
v. National Surety Co., 216 App. Div. 
198, 215 NYS 90 [aff 243 N. Y. 622 
mem, 154 NE 631 mem]; Wright 
Steam Engine Works v. McAdam, 113 
App. Div.'872, 99 NYS 577 [aff 190 N. 
Y. 550 mem, 83 NE 1135 mem]; Mid- 
dletown v. Aitna Indemn. Co., 97 App. 
Div. 344, 90 NYS 16; American Cas- 
ualty Ins. Co. v. Green, 70 App. Div. 
267, 7b) NUS 407) aft aise Nery 7580 
mem, 70 NE 1094 mem]; Hyde v. Mil- 
ler, 45 App. Div. 396, 60 NYS 974 [aff 
168 N. Y. 590 mem, 60 NE 1113 mem]; 
Livingston v. Moore, 15 App. Div. 15, 
44 NYS 125 [app dism’ 161 N. Y. 602, 
56 NE 148]; Reeves v. Pierson, 23 
Hun 185; Bagley v. Clarke, 20 N. Y. 
Super. 94; Cornell v. Hagan, 13 Daly 
505, 1INYSt 265, 5 NYSt 1; Grand 
Union Tea Co. v. Potter, 101 Misc. 52, 
166 NYS 469; American Convex Co. 
v. Tompkins, 90 Misc. 290, 152 NYS 
1055; Revel Realty, etc., Co. v. Max- 
well, 65 Misc. 54, 119 NYS 257; Bangs 
v. Strong, 7 Hill 250, 42 AmD 64. 

Oh.—Thompson v. Massie, 41 Oh. 


St. 307; Sturges v. Williams, 9 Oh. 
St..448, 75 AmD 473. i 
Okl.—Fuqua.,v. Tulsa Masonic 


Fullerton Lumber Co. v. 


[BOO le 117. 


Bldg. Assoc., 129 Okl. 106, 263 P 660; 
Evatt v. Dulaney, 51 Okl. 81, 151 P 
ee oe v. Fagan, 36 Okl. 223, 128 


12 

Pa.—Schroyer vy. Thompson, 262 Pa. 
282, 105 A 274, 2 ALR 1567; Nesbitt 
v. Turner, 155 Pa. 429, 26 A 750; Ben- 
Singer v. Wren, 100 Pa. 500; Berks 
County v. Ross, 3 Binn. 520, 5 AmD 
383: Tull v.. Weaver, 48 Pa. Super. 
292; Bitler’s Hst., 30 Pa. Super. 84; 
Bauschard Co. v, New York Fidelity, 
etc., Co., 21 Pa. Super. 370; Lancaster 
v. Barrett, 1 Pa. Super. 9, 37 WklyNC 
251; Sutton v. Tradesmen’s Trust Co., 
22 Pas DIsty oom st: Peter’s, ete., 
Church v. Bohinski, 11 Kulp 164; Nes- 
bitt v. Turner, 7 Kulp. 41. 

Philippine.—Philippine Nat. Bank 
v. Veraguth, 50 Philippine 253; Asia- 
tic Petroleum Co. vy. Hizon, 45 Philip- 
pine 532; La Insular v. Go-Tauco, 39 
Philippine 567. 

R. L—Shepard Land Co. v. Banigan, 
SOR we S i As soe 
_S. C.—Thomas Drug Store v. Na- 
tional Surety Co., 104 S. C. 190, 88 
SE 442; Ayer v. Hughes, 97 S. C. 255, 
81 SE 510; Greenville v. Armand, 51 
SPCe aI 28 Shy T47. 

S. D—M. Rumely Co. v. Anderson, 
385 S. D. 114, 150 NW 939. 

Tenn.— Bell v. Trimby, (Ch.), 38 
SW 100; Crumley vy. Reicon COnet 
Tenn. Civ. A. 645. 

Tex.—Bullard v. Norton, 107 Tex. 
571, 182 SW 668; Lonergan v. San An- 
tonio Trust Co., 101 Tex. 63, 104 SW 
1061, 106 SW 876, 130 AmSR 803, 22 
LRANS 364; Clark v. Cummings, 84 
Tex. 610, 19 SW 798; Ryan v. Morton, 
65 Tex. 258; Stephenson v. Nelson, 
(Commn. A.) 243 SW 1069 [rev (Civ. 
A.) 233 SW 1000]; Wright v. A. G. 
McAdams Lumber Co., (Commn. A.) 
234 SW 878 [mod (Civ. A.) 218 SW 
571]; Southern Surety Co. v. De Leon 
Guaranty State Bank, (Civ. A.) 275 
SW 4386; Security State Bank v. Daw- 
son, (Civ. A.) 261 SW 821; Thompson 
v. Kleinman, (Civ. A.) 259. SW 593; 
Southland LL. Ins. Co. v. Stewart, 
(Civ. A.) 211 SW 460; General Bonad- 
ing; /etey ins. COV. IMiCCundyn5 (Cilia 
A.) 183 SW 796; General Bonding, 
etc., Ins. Co. v. Beckville Independ- 
ent. School Dist., (Civ. A.) 156 SW 
1161; Zang v. Hubbard Bldg., etc., Co., 
(Civ. A.) 125 SW 85; Casey-Swasey 
Co. v. Anderson, 37 Tex. Civ. A. 223, 
83 SW 840; Cudahy Packing Co. v. 
Shepard, 37 Tex. Civ. A. 1, 82 SW 786; 
Wilbarger County v. Bean, 3. Tex. A. 
Civ Casmseles 

Utah.—South Omaha _ Stockyards 
Nat. Bank v. Bragg, 67 Utah 60, 245 
PaeseG Christensen v. Hamilton 
Realty Co., 42 Utah 70; 129 P 412. 

Vt.—Stern v. Sawyer, 78 Vt. 5, 61 A 
36, 112 AmSR 890, 6 AnnCas 356; 
St. Albans Bank v. Smith, 30 Vt. 148. 


Va.—Sipe v. Taylor, 106 Va. 281, 55 
ale 542; Batchelder vy. White, 80 Va. 


Wash.—Spokane Union Stockyards 
Co. v. Maryland Casualty Co., 105 
Wiasht, £306," LS Piy3is sa kinansiolin: ve 
Thompson, 55 Wash. 259, 104 P 278; 
oe Walla County v. Ping, 1 Wash. 
T. 3 

Eng.—Ellesmere Brewery Co. v. 
Cooper)” [18961, 1: .Qt) B. 75, 21) RC 
622; Holme v. Brunskill, 3 Q. B. D. 
495; Smith v. Wood, [1929] 1 Ch. 14; 
Bolton. Vv. Salmon, (1891]:.2 Che 483 
Whitcher v. Hall, 5 B. & C. 269, 
ECL 458, 108 Reprint 101; 
Maughan, Cab. & HE. 340; Bonar v. 
Macdonald, 3 H. L. Cas. 226, 10 Re- 
print 87. 

Can.—Union Bank vy. O’Gara, 22 
Can. S. C. 404. 

B. C.—Drinkle v. Regal Shoe Co., 
20 B. C. 314, 7 WestWkly 194 [app 
dism 23 B. C. 24, 28 DomLR 775, 34 
WestLR 690, 10 WestWkly 448]. 

N. B.—Driscoll v. Barker, 18 N. B. 
407. 

Ont..-Farmers Loan, ete., Co. vy. 
Patchett, 6 Ont. L. 255, 2 OntWR 702 
[app dism 8 Ont. L. 569, 4 OntWR 
349]; Citizens’ Ins. Co. v. Cluxton, 13 
Ont. 382; Grand Junction R. Co. v. 
Pope,30..U. Ce C. Px 633 Titus: vs 
Durkee, 12 U.. C.. C. P. 367; Canniff v. 
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ness.°8 


its execution and enforcement.®® 


\ 


ee Cones Ae: 
Terr.—Reg. v. 
Terr." isc 46. 

[a] Reasons for rule.—(1) When 
the change is made, the surety is not 
bound by the contract in its original 
form; for that “has ceased to exist, 
and he is not bound by the contract 
in its altered form, for to that he has 
never assented. Reese v. U. S., 9 
Vine Wt wS:5) clung uo: » duen edn no.4iby 
(2) The surety has not assented to 
the contract in its altered form, and 
has a right to stand upon the very 
terms of his undertaking. Cross v. 
Allen, 141 U. S. 528, 12 SCt 67, 35 L. 
ed. 843. (3) This rule results be- 
cause the modification is tantamount 
to the making of a different contract 
from that to which the surety was a 
party, and the substitution of one 
which he did not guarantee. Se- 
curity State Bank v. Dawson, (Tex. 
Civ. A.) 261 SW 821. (4) The iden- 
tity of the surety’s contract is de- 
stroyed and a new and distinct under- 
taking has been substituted for it by 
the principal parties. Martin ov. 
Whites, 128 Mo. A. 117, 106 SW 608. 
(5) The theory of the discharge of a 
surety from a contract which has 
been altered is based upon the fact 
that ‘he is not a party to the new con- 
tract created by the alteration. 
Pittsburg-Buffalo Co. v. American 
canons Co., 219 Fed. 818, 135 CCA 

[b] Principle is equally valid un- 
der the civil law as under the com- 
mon law. Philippine Nat. Bank v. 
Veraguth, 50 Philippine 253; Asiatic 
eepto ge Co, v. Hizon, 45 Philippine 

[c] Rule applied: (1) To a vol- 
untary surety. Fuqua v. Tulsa Ma- 
sonic Bldg. Assoc., 129 Okl. 106, 263 
P 660; Evatt v. Dulaney, 51 Okl. 81, 
151 P 607. (2) To an indorser of a 
promissory note. Sheridan v. Car- 
penter, 61 Me. 83; Reeves v. Pierson, 
Ose iCNe. YY.) 185, 1.63) Do lall cons 
tracts of suretyship. Michelin Tire 
Co. v. Bentel, 184 Cal. 315, 193 P 770. 
(4) Only after the terms of the obli- 
gation are ascertained. Christensen 
v. Hamilton Realty Co., 42 Utah 70, 
129 P 412. 

[d] Where surety companies are 
concerned: (1) The rule is largely 
relaxed. Turner v. Maryland Fidel- 
ity, .etc.,. Co., 187%) Cal’ 76, 200" RP 959. 
(2) The rule anplies. Bauschard Co. 
v. New York Fidelity, etc., Co., 21 Pa. 
Super. 370; Lonergan v. San Antonio 
Trust Co., 101 Tex. 63. 104 SW 1061, 
106 SW 876, 130 AmSR 8038, 22 LRA 
NS 364. (3) A surety company in- 
sures only the original contract, and 
not a contract substituted by the,par- 
tres ‘to. the original agreement. 
Thomas Drug Store v. National Sure- 
ty Co., 104 S. C. 190, 88 SE 442. 

{e] Failure to make inguiry as to 
the manner in which the contract 
was being carried out will not cause 
sureties discharged by alteration of 
the contract to be liable. Bullard v. 
Norton, 107 Tex. 571, 182 SW 668. \ 

[fl Matters not included in con- 
tract.—The act of the principal in 


Bogert, 6 
N. Mowatt, i 


The alteration may be accomplished either 
by niaterial changes in the language of the instru- 
ment, or by material departures from its terms in 
It is immaterial 
that the alteration was made without fraudulent in- 
tent,*° or under a mistake of law.*! 
sary that the alteration affect the validity of the 
contract; for although the surety is discharged, the 
principal,** and cosureties, who have consented to 
the alteration, will remain bound.** Changes to make 
the instrument conform to the intention of all the 
parties will not release the surety, although they 
are made without his knowledge.*4 It is an altera- 
tion, and not the attempted performance*® or en- 
forcement?® of the terms of a contract which, un- 
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Nor is it neces- 


inal contract.*® 


ty is bound.°®° 


competing with the creditor or obli- 
gee when nothing in the contract pro- 
hibits it will not’/discharge the sure- 
ty. Pittsburg-Buffalo Co. v. Ameri- 
can Fidelity Co., 219 Fed. 818, 135 
CCA 488. 

38. Wright Steam Engine Works 
v. McAdam, 113 App. Div. 872, 99 NYS 
577 [aff 190 N. Y. 550 mem, 83 NE 


eri Sta Smith v. Wood, [1929] 1 
Ch. A 
[a] Tllustrations.—(1) property 


pledged by a surety as security for a 
contested debt of the principals will 
be released by an agreement between 
the principal and obligee fixing the 
amount due by the principal and pro- 
viding for the sale of the property 
pledged and its application on the 
debt, even though the surety obtained 
the property from the principal as 
security for advances made him. 
Wright Steam Engine Works v. Mc- 
Adam, 113 App. Div. 872, 99 NYS 577 
[aff 190 N. Y. 550 mem, 83 NE 1135 
mem]. (2) Where the deeds of sev- 
eral persons were deposited to secure 
another from liability, ‘his consent to 
the withdrawal of one of the deeds 
released all the others. Smith v. 
Wood, [1929] 1 Ch. 14. 


39. New Haven v. National Steam 
Benen Co., 79 Conn, 482, 65 A 
5 


40. Minn.—-Renville County Vv. 
Gray, 61 Minn. 242, 63 NW 635. 

Mo.—Sprinegfield First Nat. Bank 
v. Fricke, 75 Mo. 178, 42 AmR 397. 
aie See v. Klepper, 28 Oh. St. 

0. 

Okl.—Evatt v. Dulaney, 51 Okl. 81, 
151) PB 607. 

Ont.—Banque Provinciale v. Ar- 
noldi, 2 Ont. L. 624. 

fal , Alteration with intent to de- 
fraud by a person claiming a benefit 
under the contract releases a surety 
from liability. Paulk v. Williams, 28 
Ga, A. 183, 110 SE 6382. 

41. Hindustan, etc.. Bank Ltd. v. 
Smith, 8601. J.°CiPai2412 

42. Howe v. Peabody, 2 
(Mass.) 556. 

43. Mundy v. Stevens, 61 Fed. 77, 
9 CCA 366. 

44. Butsiahn v. McLean, 3 Ind. A. 
281, 29 NE 494; Mattingly v. Riley, 
49 SW 799, 20 KyL 1621; Latshaw vy. 
Hiltebeitel, 2 Pennyp. (Pa.) 257. 

Ja] Change of amount of note 
without the knowledge of the surety 
so as to conform to the amount in- 
tended by all the parties will not dis- 
charge him. Busjahn v. McLean, 3 
Ind. A. 281, 29 NE 494. 

fb] Change of name of payee by 
obligor erasing christian name orig- 
inally written and interlining that of 
payee’s sister so as to make the note 
conform to what was intended by the 
surety and the obligor will not dis- 
charge the surety. Latshaw vy. Hilte- 
beitel, 2 Pennyp. (Pa.) 257. 

45. Galveston, etc., R. Co. v. Walk- 
er, 110 Tex. 286. 219 SW 815 [mod 
(Civ. A.) 168 SW 1038]. 

[a] Thus an attempt by a con- 
tractor to pay for an injury caused 
by his negligence and so relieve a 
railroad from liability did not dis- 


Gray 


Independent contracts or stipulations. 
is not discharged by an independent, collateral, or 
auxiliary agreement between the principal and the 
creditor or obligee, which does not vary the terms of 
the first contract,*® as where the principal executes 
a mortgage to secure the note upon which the sure- 
If the performance of two or more 
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less the surety consents, discharges him. An ac- 
tion taken by the creditor pursuant to the terms of 
his contract cannot be regarded as an alteration 
thereof discharging the surety.** 
be discharged because the obligee, after the prinei- 
pal failed fully to perform, completed the work in 
a manner different from that called for in the orig- 


A surety will not 


A surety 


charge a surety from liability to pay 
any amount the railroad was held li- 
able for. Galveston, etc., R. Co. v- 
Walker, 110 Tex. 286, 219 SW 815 

[mod (Civ. A.) 163 SW 1038]. 

46. American Bonding Co. v.- 
Pueblo Ins. Co., 150 Fed. 17, 80 CCA 
97, 9 LRANS 557, 10 AnnCas 357. 

47. Maine Lumber Co. v. Maryland 
Casualty Co., 216 App. Div. 35, 214 
NYS 621. 

_{a]. Ilustration.—Taking .posses- 
sion by purchaser of lumber other 
than the grade called for in the con- 
tract under a lien after the princi- 
pal’s insolvency will not release the 
surety. Maine Lumber Co. v. Mary- 
land Casualty Co., 216 App. Div. 35, 
214 NYS 621. 

48. Shreveport v. U. S. Fidelity, 
ete. Col, 131Lal 933. 6001S 16232 

49. U. S.—McGuire v. Gerstley, 
204.°U 2S? 489) 27 (SCt"332)- 51 sede 
581; Pittsburg-Buffalo Co. v. Ameri- 
ean Fidelity Co., 219 Fed. 818, 135 
CCA 488; U. 8. Glass Co. v. Mathew's, 
89 Fed. 828, 32 CCA 364; St. Louis 
Brewing Assoc. v. Hayes, 71 Fed. 110. 
17 CCA 634; Pascault v. Cochran, 34 
Fed. 358; Crawford v. Dexter, 6 F. 
Cas. No. 3,368, 5 Sawy. 201. 

Iowa.—Domestic Sewing Mach. Co. 
v. Webster, 47 Iowa 357. 

Md.—American Bonding Co. v. Pro- 
gressive Permanent Bldg. Loan, etce., 
Assoc., 101 Md. 323, 61 A 199. 

Mo.—St. Louis. Bd. of Education y. 
National Surety Co., 183 Mo. 166, 82 
SW 7710; NoekK. Fairbanks iCocsis 
American Bonding, etc., Co., 97 Mo. A. 
205. 70 SW 1096. 

Nebr.—Andersoy v. Hall, 4 Nebr. 
(Unoff.) 494, 94 NW 981, 

N. Y.—Ellis v. McCormick, 1 Hilt. 


alos 
Oh.—Stuts v. Strayer, 60 Oh. St. 
384. 54 NE 368, 71 AmStR 723. 


Pa,—Fitzpatrick v. McAndrews, 2 
Pa.) Dist--T83,, 12 2a. (Cosi3ba. 


Tenn.—Bryan_v. Henderson, 88 
Tenn. 723, 12° SW 338: 
Utah.—South Omaha _ Stockyards 


Nat. Bank v. Bragg, 67 Utah 60, 245 
P 966. 

Wash.—Kittridge she 
Wash. 38, 39 P 242. 

B, C.—Wright v. Western Canada 
Aec., -etet wins Cox 20 By G32 18520 
DomLR 478, 29 WestLR 1538, 6 West 
Wkly 1409. 

[a] Thus, where the contract se- 
cured was the printing of certain 
wrappers with paper to be furnished 
by the obligee, an agreement by the 
printing company, as each lot of pa- 
per was delivered, acknowledging re- 
ceipt of the paper as bailee, and 
agreeing to print and return the iden- 
tical paper as wrappers, does not af- 
fect. the liability of a surety on a 
bond indemnifying the obligee 
against misappropriation of the pa- 
per. N. K. Fairbank Co. v. American 
Bonding, etc., Co., 97 Mo. A. 205, 70 
SW_ 1096. 

50. Cross v. Allen, 141 U. S. 528, 12 
SCt 67, 35 L. ed. 843: .Springfielad Hn- 
mine. ete. Co. va Park, 3Ind. Avmairse 
29 NE 444; Headlee v. Jones, 43 Mo. 
235; Morgan v. Martin, 32 Mo. 438. 
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Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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contracts is secured by the contract of the surety, 
a change as to one will not affect his liability as to 
the other;°! and where the contract of a surety can 
be enforced by two or more parties, although an al- 
teration made by one of them may discharge the 
hability of the surety as to that one, it will not dis- 
charge him as to the others.®? The breach by the 
principal of a provision in the contract for which 
no penalty is provided as against the surety is not 
an alteration of the terms of the contract discharg- 
ing the surety.®? 

Original indebtedness unaltered. A material alter- 
ation of a note given for an indebtedness which is 
not extinguished by, and exists independently of, the 
writing will, since the surety’s liability exists solely 
by virtue of the writing, release him from all lia- 
bility.>4 

Changes prior to surety’s contract. If the surety’s 
obligation is assumed with reference to a change al- 
ready made in the principal’s contract, such altera- 
tion will not discharge the surety.*® 

Revivor of liability. The liability of the surety 
will not be revived by a restoration of the instru- 
ment to its original form,*® nor by the fact that the 
principal attempts to perform the original agree- 
ment.°7 

[§ 198] 2. Sufficiency of Modification—a. Valid- 
ity or Binding Effect in General. In order that a 


Effect of obtaining additional se- 
curity see infra § 213. 
51. Cal.—Parke, etc., Co. v. White 


surety, and 
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after a note has been signed by a 
: payee 
strikes out the alteration, the surety 


the 
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surety on a contract may be discharged from liability 
thereon by an agreement altering its terms between 
the principal and the obligee, such agreement, ex- 
cept in a case where the agreement is by way of al- 
teration of the original instrument,** must be bind- 
ing upon the parties,®® based upon a sufficient con- 
sideration,®® and such as would be a valid defense 
by the principal debtor to an action on the original 
contract.°t In general, it is necessary that both 
the principal and ereditor or obligee consent to the 
agreement altering the contract. or undertaking of 
the principal in order for it to discharge the sure- 
ty.°* So, alterations made without the knowledge 
or consent of the creditor or obligee do not affect the 
hability of a surety,°* unless he subsequently rat- 
ifies them.®* An alteration by an authorized agent 
of the creditor or of which the agent has knowledge 
will discharge the surety,*®® although it is other- 
wise if the agent making the alteration does not have 
any authority to make it.°* In the absence of 
fraud a contraet by a corporation will not be held 
a modification of a contract between the principal 
and a partnership, the members of which own prac- 
tically all the stock of the corporation, so as to 
discharge the sureties.°? 

Necessity of writing. Ordinarily it is not neces- 
sary that the agreement altering the contract be in 
writing,®> but a surety will not be discharged by a 


liability on a lease. Dodd v. Vuco- 
vich, 38 Mont. 188, 99 P 296. 
61. South Omaha Stockyards Nat. 


thereafter 


ae Lumber Co., 110 Cal. 658, 43 P 
02. 

D. C.—Guilford Granite Co. vy. Har- 
rison Granite Co., 23 App. 1. 

Minn.—National Inv. Co. v. Schick- 
ling, 56 Minn. 283, 57 NW 663. 

Wash.—J. R. Watkins Co. y. Den- 
beigh, 135 Wash. 488, 238 P 13, 15 
[cit Cyc]. 

Eng.—Harrison v. Seymour, L. R. 1 
©. P. 518; Skillett.v. Fletcher, L. R. 
Cy Pat Late Lin Re 2 C 2 Pe46a).. 

52. ‘U. S. Fidelity, etc., Co. v. Oma- 
ha Bldg., etc., Co., 116 Fed. 145, 53 
CCA 465 [certiorari den 187 U. 3B. 
23 SCt 8438 mem, 47 li. ed. 
S. v. National Surety Co., 


+2 CONT Ve 
State, 125 Ind. 514, 25 NE 443; Kan- 
sas City School Dist. v. Livers, 147 
Mo. 580, 49 SW 507. See Steele v. 
Mills, 68 Iowa 406, 27 NW 294 (where 
sureties were not discharged from 
liability to assignees of a two-thirds 
interest in the contract because of an 
alteration thereof by the holder of 
the other interest). 

53. Pittsburg-Buffalo Co. v. Amer- 
ican Fidelity Co., 219 Fed. 818, 135 
CCA 488 (provision requiring princi- 
pal to take fifty per cent of output of 
coal mine, and, upon failure to do so 
allowing obligee to sell in principal’s 
territory). 

54. Lewis v. Shepherd, 12 D. C. 
46; Sullivan v. Rudisill, 63 Lowa 158, 
18 NW 856; Miller v. Stark, 148 Pa. 
164, 23 A 1058; Williams v. Midland 
Bank, (Tex. Civ. A.) 191 SW 


[a] Common counts.—A surety is 
not liable on the common counts. 
Williams v. Midland Nat. Bank, (Tex. 
Civ. A.) 191 SW 1181. 

55. Illinois Surety Co. v. Standard 
Underground Cable Co., 238 Fed. 546, 
151 CCA 482 [certiorari den 243 U.S. 
651 mem, 37 SCt 478 mem, 61 L. ed. 
947 mem]. 

56. Peo v. Kneeland, 31 Cal. 288; 
Fulmer v. Seitz, 68 Pa. 237, 8 AmR 
172; Com. v. Carl, 12 Pa. Dist. 759, 6 
Dauph. Co. 166; Banque Provinciale 
v. Arnoldi, 2 Ont. L. 624. But see 
McAlpin v. Clark, 11 Oh. Cir. Ct. 524, 
5 Oh. Cir. Dee. 364 (holding that, 
where the rate of interest originally 
agreed upon is inserted by the maker 


is not discharged). 

[a] Motion at trial to strike out 
“interest payable semi-annually,” in- 
serted by direction of the principal 
after the note was signed by the sure- 
ties, is refused properly. Fulmer vy. 
Seitz, 68 Pa. 237, 8 AmR 172, 

57. O’Neal v. Kelley, 65 Ark. 550, 
47 SW 409; American Casualty Ins. 
Co. v. Green, 70 App. Div. 267, 75 NYS 
407 [aff 178 N. Y. 580 mem, 70 NE 
1094 mem]; Bonar v. Macdonald, 2 
H. LL. Cas. 226,10 Reprint 87. 

58. Nissen v. Ehrenpfort, 42 Cal. 
A. 5938, 183 P 956; Stillwell v. Aaron, 
COMO FD 39 coe Aum Etap AU(e 

59. Dodge v. Chapman, 42 Cal. A. 
612, 183 P 966; Keene v. Miller, 103 
Ky. 628, 45 SW 1041, 20 KyL 279; 


South Omaha Stockyards Nat. Bank | 


v. Bragg, 67 Utah 60, 245 P 966. 
{al Alteration of note by increas- 


ding interest to usurious rate will not 


discharge surety. Keene v. Miller, 
103 Ky. 628, 45 SW 1041, 20 KyL 279. 

{b] Rule applied.—If a contract 
between a company and a salesman 
for the purchase of goods to be re- 
sold expressly states that salesman- 
ship literature sent out is advisory 
only, any matter contained in such 
literature will not be held to modify 


‘the principal contract so as to release 


the surety thereon. W. T. Rawleigh 
Co. v. Thoroughman, 227 Ky. 35, 11 
SW (2d) 1006. 

60. Dodd vy. Vucovich, 38 Mont. 
188, 99 P 296; New York L. Ins. Co. 
v. Casey, 178 N. Y. 381, 70 NE 916; 
Sanford v. Story, 15 Misc. 536, 38 
NYS 104: Schroyer v. Thompson, 262 
Pa. 282, 105 A 274, 2 ALR 1567; South 
Omaha Stockyards Nat. Bank v. 
Bragg, 67 Utah 60, 245 P 966. 

[a] Valid and enforceable con- 
tract altering terms of original con- 
tract is required. Schroyer  v. 
Thompson, 262 Pa, 282, 105 A 274, 2 
ALR 1567. 

{[b] Thus (1) an agreement to pay 
compound interest on a note will not 
discharge a surety thereon where 
such agreement is not supported by 
a sufficient consideration. Schroyer 
v. Thompson, 262 Pa. 282, 105 A 274, 
2 ALR 1567. (2) Reduction of rent 
without consideration does not re- 
lease the surety of the lessee from 


Bank v. Bragg, 67 Utah 60, 245 P 966. 
62. Equitable Surety Co. v. MeMil- 
lan, 284 U.S. 448, 34 SCt 808, 58 L. ed. ° 
1394; Pittsburg-Buffalo Co. v. Ameri- 
can Fidelity Co., 219 Fed. 818, 135 

CCA 488. 

63. Ind.—Bucklen v. Huff, 53 Ind. 
474. 

Mich.—Goldner v. Finn, 67 Mich. 
340, 34 NW 590. 

Nebr.—Bingham y. Shadle, 45 Nebr. 
82, 63 NW 1438; Consaul v. Sheldon, 
35 Nebr. 247, 52 NW 1104. 

N. Y.—Henricus vy. Englert, 137 N. 
Y. 488, 338 NE 450. 

Tenn.—Harrison v. Turbeville, 2 
Humphr. 242. 

{a] Alteration of note by the prin- 
cipal, unknown to the payee because 
of his inability to read or write, is a 
mere spoliation and does not dis- 
charge the surety. Bucklen v. Huff, 
53 Ind. 474. 

[b] Erasure of name of surety: 
(1) By himself without the knowledge 
or consent of the obligee will not re- 
lease his cosureties. Bingham vy. 
Shadle, 45 Nebr. 82, 68 NW 143. (2) 
By the principal without the knowl- 
edge or consent of the obligee will not 
release the _ sureties. Harrison v. 
Turbeville, 2 Humphr. (Tenn.) 242. 

64. Evatt v. Dulaney, 51 Okl. 81, 
15 2607 

[a] Ratification is shown where 
the person secured sues on the instru- 
ment as altered. Hvatt v. Dulaney, 51 
Oke S1yeLb Le 607. 

65. Eckert v. Louis, 84 Ind. 99; 
Owens v. Tague, 3 Ind. A. 245, 29 NE 
784; Reg. v. Mowat, 1 Terr. L. 146. 

66. Charlotte, etc., R. Co. v. Gow, 
59 Ga, 685, 27 AmR 403; Allen County 
v. U. 8. Fidelity, etc., Co., 93 SW 44, 
29 KyL 356 (holding that a surety on 
the bond of a contractor for the con- 
struction of a courthouse is not dis- 
charged by changes made by the 
building committee appointed by an 
order providing that it should not 
have the power to make any changes). 

67. Charles Weitz’s Sons v. U. S. 
Fidelity, etc., Co., 206 Iowa 1025, 219 
NW (411. 

68. Guthrie v. Carpenter, 162 Ind. 
417, 70 NE 486; Foster v. Gaston, 123 
Ind. 96, 23 NE 1092; Hubbard yv. Reil- 
ly, 51 Ind. A. 19, 98 NE 886. 
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parol agreement between the obligee and the prin- 
cipal changing the terms of a contract under seal,°® 
or of a written contract which is of such a charac- 
ter that under the statute of frauds it must be in 


writing.’° 


[§ 199] b. Waiver of Breach or Acceptance of 
A waiver by the creditor of a 
breach of the contract by the principal’! or an 
acceptance of part performance’? has been held not 
such a modification as will discharge a surety from 


Part Performance. 


liability. 

69. Garnett v. Macon, 10 F. Cas. 
No. 5,245, 2 Brock. 185; Chapman v. 
McGrew, 20 Ill. 101; Shufeldt v. Gus- 
tin, 2 EH. D. Smith (N. Y.) 57; Peters 
v. Bryson, 11 N. B. 489. 

[a] Sureties for rent on a lease 
under seal are not discharged by a 
verbal agreement between the lessor 
and lessee to exchange part of the 
premises leased for other premises of 
the lessor, Shufeldt v. Gustin, 2 E. D. 
Smith “(N.! Y.) 57. 

Evidence of relation see supra §§ 
111-115. . 

70. Willis v. Fields, 132 Ga. 242, 
63 SE 828. 

71. Sacramento v. Kirk, 7 Cal. 419; 
Michigan SS. Co. v. American Bonding 
Co., 104 App. Div. 347, 93 NYS 805; 
Niagara, etc., Constr. Co. v. Wyse, 4 
OntWN 975, 24 OntWR 302, 10 DomLR 
116. ; 

[a] Agreement to waive claim for 
damages which may arise out of de- 
lays or interruptions in the perform- 
ance of a contract does not materially 
alter the contractual obligations of 
the parties. Niagara, etc., Constr. Co. 
v. Wyse, 4 OntWN 975, 24 OntWR 302, 
10 DomLR 116. 

72. Revel Realty, ete., Co. v. Max- 
well, 65 Misc. 54, 119 NYS 257. 

73. Sturges v. Williams, 9 Oh. St. 
443, 75 AmD 473. 

74. U. S.—Clark v. Gerstley, 204 U. 
S502 7S Ct soup lluived. wos) UW. S. 
Vv. Case, 25 F. Cas. No. 14,743; LOfeiSis a 
Tillotson, 28 2b. (Cas-No: 16, AE a IL 
Paine 305 [rev on other grounds 12 
Wheat. 180, 6 L. ed. 594]. 

Ala. “Mackay v. Dodge, 5 Ala. 388. 

©salb-——Dunneb IMmyv (Cols “Vv. pits 
State Surety Co., 27 Cal. A. 208, 15 
405, 411. 

Ky. —Limestone Bank vy. Penick, 2 
T. B. Mon. 98, 15 AmD 136. 

Md.—B ooth v. Irving Nat. Exch. 
Bank, 116 Md. 668, 82 A 652. 

N. M. —Lyons v. Kitchell, 18'N. M. 
82, 134 P 213, AnnCas1915C 671, 


Okl.—Evatt v. Dulaney, 51 Okl. 81, 
TIE x60, 
Pa.—Bensinger v. Wren, 100 Pa. 


500; Berks County v. Ross, 3 Binn. 
520, 5 AmD 383. 

Wash. —Spokane Union Stockyards 
Co. v. Maryland Casualty Co., 105 
Wash. 306, 178 P 3. 

Ont.—Canniff VeuBboganrt, (6 U..Caic. 
P. 474. 

[a] No inquiry is allowed as to 
whether or not the surety was in fact 
injured by the alteration. Dunne Inv. 
Co. v. Empire State Surety Co., 27 
Cal. A. 208, 150 P 405, 411. 

[b] Rule applied where the surety 
assumed the burden without compen- 
sation or Share in the benefits of the 


contract. Evatt vy. Dulaney, 51 Okl. 
Si bd GOs 
75s 


528, 12 Sct’ (Sipe) lle ed. 843: Reese v. 
LW Se 9 Wall. 13, 19 L. ed. 541; Miller 
v. Stewart, 9 Wheat. 680, 6 L. ed. 189; 
American Bonding Co. v. Ss 67 
Fed. 910, 93 CCA 310; Zeigler v. Hal- 
lahan, 131 Fed. 205, 66 CCA 1 [aff 126 
Fed. 788]. 

Ala.—Mackay v. Dodge, 5 Ala. 388. 

Ark.—Snodgrass v. Shader, 113 Ark. 
429, 168 SW 567; Hinton v. Stanton, 
112. Ark. 207, 165 SW 299. 

Conn.—Chester v. Leonard, 68 Conn. 
nd 87 A397. 

C.—Wilkinson v. McKimmie, 

noel 336 [aff 229 U. S. 590, 338 SCt sia. 
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efit,?® 


57 L. ed, 1342]. 

Ga.—Taylor v. Johnson, 17 Ga. 521 
(holding that the only test in case a 
bond executed by a surety has been 
altered is whether the identity of the 
instrument has been destroyed so that 
a plea of non est factum would be 
sustained on demurrer); Paulk vy. 
Williams, 28 Ga. A. 183, 110 SE 632; 
Little Rock Furniture Co. v. Jones, 13 
Ga. A. 502, 79 SE 375. 

Ind.—Weir Plow Co. v. Walmsley, 
110 Ind. 242, 11 NE 232; Hubbard v. 
Reilly, 51 Ind. A. 19, 98 NE 886. 

Iowa.—Holland v. Story County, 
195 Iowa 489, 192 NW 402; Stillman 
PN SS 106 Iowa 597, 76 NW 
1 

Md.—Booth v. Irving Nat. Exch. 
Bank, 116 Md. 668, 82 A 652. 

Minn.—Fillmore County v. Green- 
leaf, 80 Minn. 242, 883 NW 157. 

Mo.—Higgins v. Deering Harvester 
Co., 181 Mo. 360, 79 SW 959; Matthews 
v. Hill, (A.) 287 SW 789; Burnes v. 
Fidelity, etc., Co., 96 Mo. A. 467, 70 
SW 518; Fullerton Lumber Co. v. 
Gates, 89 Mo. A. 201; Leavel v. Port- 
er, 52 Mo. A. 632. 

Pa.—Nesbitt v. Turner, 155 Pa. 429, 
26 A 750; Bensinger v. Wren, 100 Pa. 
HOO muBerics Countyi ca EvOSS» 33) Ginn: 
520, 5 AmD 383; Bauschard Co. v. 
New York Fidelity, etc., Co., 21 Pa. 
Super. 370. 

S. C.—Greenville v. Ormand, 51 S. C. 
121, 28 SE 147. 

Va.—Christian v. Keen, 80 Va. 369; 
Dey v. Martin, 78 Va. 1. 

Ont.—Titus v. Durkee, 12 U. C. C. 
12s OE 

[a] Reason for rule.—A _ surety 
should not be compelled to adopt a 
contract to which he is not a party 
merely because it is beneficial to him. 
vans Vv. hill, (Mol, A.) 287 ‘SW 

76. U. S.—Martin v. Thomas, 24 
How. 315, 16 L. ed. 689; Atlas Assur. 
Co. v. Lawrence, 34 F. (2d) 401. 


Ala.—White Sewing Mach. Co. v. 
Saxon, 121 Ala. 399, 25 S 784: Mont- 
gomery v. Crossthwait, 90 Ala. 553, 8 


S498, 24 AmSR 832, 12 LRA 140; 
Anderson v. Bellenger, 87 Ala. 334, 6S 
82, 13 AmSR 46, 4 LRA 680. 

Cal.—Turner v. Maryland Fidelity, 
etc., Co., 187 Cal. 76; 200 P 959. 

D. C.—Clark v. Gerstley, 26 App. 
205 [aff 204 U. S. 504, 27 SCt 337, 51 
L. ed. 589]. 

Ind.—Foster v. Gaston, 123 Ind. 96, 
23 NE 1092. 

Mich.—Peo. v. Brown, 2 Doug]. 9. 

Mo.—Utterson v. Elmore, 154 Mo, A. 
646, 1386 SW 9: Reissaus v. Whites, 
12:8) Mo; Av Ts, 106 SW 6033 Kred 
Heim Brewing Co. v. Hazen, 55 Mo, A. 
277; Warden v. Ryan, 87 Mo. A. 466. 

Oh.—Sturges v. Williams, 9 Oh. St. 
443, 75 AmD 473. 

Or.—Wallowa County School Dist. 
No. 6 v. Smith, 638 Or. 586, 127 P 797, 
43 LRANS 65. 


Pa.—Smith v. Weld, 2 Pa. 54; Lan- 
caster v. Barrett, 1 Pa. Super. 9, 37 
WklyNC 251. 

S. C.—Sanders v. Bae oe Si IS AOE 
238, 10 SE 946, 7 LRA 743. 

Tex.—Bullard Vv. Nason WOU. Tex. 


571, 182 SW 668; Ryan v. Morton, 65 
Tex. 258; Southland L. Ins. Co. v. 
Stewart, (Civ. A.) 211 SW 460; Zang 
v. Hubbard Bldg., ete., Co. (Civ. A.) 
125 SW 85. 

vt.—Stern v. Sawyer, 78. Vt. 5, 61 
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[§ 200] 3. Necessity of Prejudice to Surety. As 
a general rule it is not necessary that the altera- 
tion or change be prejudicial to the surety in order 
that he be discharged ; Ge 
prejudicial to him,’* or even that it was for his’ ben- 
will not vary the rule, it being held that he 
will be discharged regardless of whether such altera- 
tion or change was beneficial or prejudicial to him.*® 
However, in some jurisdictions the rule is stated to 
be that there must be a possibility of prejudice to 
the surety,’7 but once that has been established, the 


the fact that it was not 


A 36, 112 AmSR 890, 6 AnnCas 356; 
St. Albans Bank vy. Smith, 30 Vt. 148. 

Wis.—Mertz v. Fleming, 185 Wis. 
58, 200 NW 655. : 

[a] Rule applied in class of cases 
where the original contract has been 
departed from by not merely a per- 
missive departure, but by a departure 
made in conformity to one or more 
subsequent express or implied agree- 
ments so that the identity of the 
surety’s contract has been destroyed. 
Reissaus v. Whites, 128 Mo. A. 135, 
106 SW 603. ; 

[b] In Louisiana.—(1) The rule 
seems to be that an alteration of the 
contract discharges the surety wheth- 
er it was prejudicial or not, or even 
beneficial to him. Orleans, etc., R. 
Co. v. International Constr. Co., 113 
La. 409, 37 S 10: McGuire v. Wool- 
dridge, 6 Rob. 47; Southern Builders’ 
Material Co., Ine., v. Foto, (A.) 122 S 
914. (2) However, it has been held 
that the surety must be prejudiced by 
the alteration, in order to be released 
thereby. Federal Sign System (Hlec- 
tric) v. Leopold, (A.) 120 S 898 (hold- 
ing statements in Orleans, ete., R. Co. 
v. International Constr. Co., supra, 
and McGuire v. Wooldridge, supra, to 
be mere obiter dicta). 

77. ‘Cambridge Sav. Bank v. Hyde, 
131 Mass. 77, 41 AmR 193; Egbert v. 
National Crown Bank, [1918] A. C. 
903, 42 DomLR 326; Holme vy. Brun- 
skill, 3 Q. B. D. 485; Croydon Com- 
mercial Gas Co. v. Dickinson, 2 C. P. 
D. 46; Bryans v. Peterson, 47 Ont. 
L. 298, 53 DomLR 429; Reg. v. Mowat, 
1 Terr. L. 146. 

“Where the act of which the surety 
complains is a new agreement chang- 
ing some of the terms of the original 
agreement, we think the true rule is, 
that, if such new agreement is or may 
be injurious to the surety, or if it 
amounts to a substitution of the new 
agreement for the old, so as to dis- 
charge and put an end to the latter, 
the surety is discharged. But if the 
change in the original contract from 
its nature is beneficial to the surety, 
or if it is self-evident that it cannot 
prejudice him, the surety is not dis- 
charged.” Cambridge Sav. Bank v. 
Hyde, 131 Mass. 77, 79, 41 AmR 193. 

[a] In New York.—(1) It has been 
said many times that the surety will 
be discharged regardless of whether 
the alteration or change was beneficial 
or prejudicial to him. Reeves y. Pier- 
son, 23 Hun 185; Church v. Howard, 
17 Hun 5 [rev on other grounds 79 N. 
Y. 415]; Cornell vy. Hagan, 138 Daly 
505, 1 NYSt 265, 5 NYSt 1; Revel 
Realty, etc., Co. v. Maxwell, 65 Mise. 
54, 119 NYS 257; Miller v. Herlich, 5 
NYSt 909; Bangs v. Strong, -7 Hill 
250, 42 AmD 64. (2) But the rule of 
the text has in several instances been 
clearly followed (New York lL. Ins. 
Co. v. Casey, 178 N. Y. 381, 391,-70 NE 
916 [dis op.]; Ullmann Realty Co. v. 
Hollander, 66 Misc. 348, 123 NYS 772, 
774; Ludlow v. Simond, 2 Cai. Cas. 1, 
2 AmD 291) 37 C3), a8 having been said: 
“Where an agreement is altered or 
changed, and the change is made with- 
out the knowledge or consent of the 
surety or guarantor, but where it ap- 
pears and it is self-evident, without 
the necessity of any inquiry, that the 
alteration cannot be otherwise than 
beneficial to the surety, he is not dis- 
charged from his liability’? (Ullmann 


Se ee ees 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. :- 


§§ 200-201] ; 


court will not inquire into the question of whether 
there was in fact any prejudice, and if so, the ex- 
tent thereof ;*8 and in others the rule is that a sure- 
ty will not be discharged by an alteration or change 
in the contract?® or a departure therefrom®® Yifiless 
he has been prejudiced thereby. It has been held 
that a departure from the contract, as distinguished 
from an actual change in the terms thereof, will not. 
release a surety thereon unless his position as been 


changed to his prejudice.§+ 


Compensated and corporate surety. Although in 
a few jurisdictions the rule as to a voluntary sure- 
ty®? is held to apply in the case of a paid or cor- 
porate surety,** it has been generally held, except 


Realty Co. v. Hollander, supra).~ 

78. Paine v. Jones, 76 N. Y. 274, 8 
NYWklyDig 448 [aff 14 Hun Bile NY 
WklyDig 156]; Ullmann Realty Co. v. 
Hollander, 66 Mise. 348, 123 NYS 772; 
Egbert v. National Crown Bank, 
PLOESHeCAS ©... 9035) 42. DomlR =32'6; 
Holme av. Brunskild; 3: Q.2B.D. 495; 
Croydon Commercial Gas Co. v. Dick- 
inson, 2 C. P.. D. 46; Bryans v. Peter- 
son, 47 Ont. L. 298, 53 DomLR 429; 
Reg. v. Mowat, 1 Terr. L. 146. 

[a] “The Judicial Committee, in 
discussing the effect of an alteration 
in. the contract, says: ‘If it is not 
self-evident that the alteration is un- 
substantial, or one that cannot be 
prejudicial to the surety, the Court 
will not, in an action against the 
surety, go into an inquiry as to the 
effect of the alteration, or allow the 
question whether the surety is dis- 
charged or not to be determined by 
the finding of a jury as to the materi- 
ality of the alteration, or on the ques- 
tion whether it is to the prejudice of 
the surety, but will hold that in such 
a case the surety himself must be the 
sole judge whether or not he will con- 
sent to remain liable, notwithstand- 
ing the alteration, and that if he has 
not so consented he will be discharged. 
This is in accordance with what is 
stated _to be the law by Amphlett, L. 
J. in Croydon Commercial Gas Co. v. 
Diekinson,.2) (Co Pe. D..46,951 24> Bryans 
Vv. Peterson, 47 Ont. L. 298, 307, 53 
DomLR 429 [quot Egbert v. National 
Crown Bank, (1918) A. C. 908, 908, 42 
DomLR 326]. 


79. Dodd v. Vucovich, 38 Mont. 188, 
99 P 296. 
[a] In absence of statute the rule 


that the courts will not inquire into 
whether alteration was or was not to 
the injury of the surety applies. 
aaa v. Vucovich, 38 Mont. 188, 99 P 

In Louisiana see supra note 76 [b]. 

80. Chandler Lumber Co. v. Radke, 
136 Wis. 495, 118 NW 185, 22 LRANS 


TA3; 
Smith v. Molleson, 148 N. Y. 

241, 42 NE 669; Degnon-McLean 
Gonstr: Cove City Trust, etc.,.Co., -99 
App. Div. 195, 90 NYS 1029 Taft 184 
N. Y. 544 mem, 76 NE 1093 mem]; 
New York Municipal R. Corp. v. In- 
tercontinental Constr. Corp., 115 Misc. 
341, 189 NYS 621 [aff 204 App. Div. 
896. mem, 197 NYS 933 mem (aff 237 
IN 526 mem, 143 NE 728 mem) ]. 

[a] Extent of discharge.—Gener- 
ally, where the obligee has been guilty 
of acts and omissions in the perform- 
ance of the contract which may be to 
the prejudice of the surety, he is only 
released to the extent of his actual 
damage. New York Municipal R. 
Corp. Mi Intercontinental Constr. 
Corp., 115 Misc. 341, 189 NYS 621 [aff 
204 App. Div. 896 mem, 197 NYS 933 
mem (aff 237 N. Y. 526 mem, 143 NE 
728 mem) ]. 

82. See supra text and notes 74-76. 

83. Corona’ First Cong. Church of 
Christ v. Lowrey, 175 Cal. 124, 165 P 
440; Lonergan v. San ‘Antonio Trust 
Co., 101 Tex. 63, 104 SW 1061, 106 SW 
876, 136 AmSR "803, 22 LRANS 364. 

84, Bauschard Co. v. New York Fi- 
delity, etc., Co., 21 Pa. Super. 370. 

85. London, ete., Indemn. Co. v. 
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for a few early cases,*+ that in order for a com- 
pensated*® or corporate surety’® to be discharged 
by an alteration. of, or departure from, the contract 
or obligation it must have been prejudiced thereby: 

[§ 201] 4. Necessity of Materiality of Modifica- 
tion or Alteration, 
or change in the coutract or obligation must be ma- 
terial in order to discharge a surety thereon.’? 
the change alters the legal identity of the instru- 


As a general rule an alteration 


If 


ment’* or substantially increases the chances of loss 


sureties.?° 


Columbia County, 107 Oh. St. 51, 140 
NE 672. 

86. U. S.—Maryland Fidelity, etc., 
Co. v. Metal Window Products Co., 30 
F. (2d) 56; Pickens County v. Nation- 
al Surety Co., 13,F. (2d) 758; England 
Bank v. Maryland Casualty Co., 293 
Fed. 783; National Surety Co. v. Lin- 
coln County, 238 Fed. 705, 151 CCA 555 
Laff 231 Fed. 468]; American Bonding 
Co. v7 U.S., 233, Fed 364, 147 CCA, 300 
[app dism 242 U. S. 661 mem, 37 SCt 
113 mem, 61 L. ed. 550 mem]; Ameri- 
can Fidelity Co. v. Velie, 196 Fed. 190, 
116 CCA 22 [certiorari den 226 U. S. 
607 mem, 33 SCt 112 mem, 57 L. ed. 379 
mem]; Atlantic Trust, etc., Co. v. 
Laurinburg, 163 Fed. 690, 90 CCA 274 
[certiorari den 212 U. S. 573, 29 SCt 
683, S3oLived: 656) 

Ga.—Massachusetts Bonding, etc. 
Co. v. Realty Trust Co., 142 Ga. 499, 
83 SE 210 [writ of error dism 241 U. 
S. 687 mem, 36 SCt 451 mem, 60 L. ed. 
1237 mem]. 

Ill.— Marks v. Knofsky Co., 233 Ill. 
A. 293. 

Mich.—Realty Constr. Co. v. Ken- 
nedy, 234 Mich. 490, 208 NW 455. 

Mo.—Rule v. Anderson, 160 Mo. A. 
347, 142 SW 358. 

Pa, —Franklin M. E. Church v. Equi- 
table Surety Co.,.269 Pa. 411, 112 A 
551; Philadelphia v. Ray, 266 Pa. 345, 
109 A 689. 

S. C.—Mack Mfg. Co. v. Massachu- 
setts Bonding, etc., Co., 114 S. C. 207, 
103 SE 499. 

Wis —Montpelier v. National Surety 
Co., 97 Vt. 111, 122 A 484, 33 ALR 489. 

Wash. —Cowles v. U. S. Fidelity. 
etc., Co., 32 Wash. 120, 72,P 1032, 98 
AmSR 838. ' 

[a] Failure to give surety notice 
of modification of contract resulting 
in no damage is not cause for com- 
plaint. Maryland Fidelity, etc., Co. v. 
Metal Window Products Co., 30 F. 
(2d) 56. 

[b] Change held prejudicial.—Fed- 
eral contractor’s failure to make part 
payments to subcontractor as required 
by contract. American Bonding Co. v. 
U. S., 233 Fed. 364, 147 CCA 300 [app 
dism 242 U. S. 661 mem, 37 S€t 113 
mem, 61 L. ed. 550 mem]. 

87. U. S.—Greek Catholic Union v. 
American Surety Co., 25 F. (2d) 31. 

Ala.—Anderson vy. Bellenger, 87 Ala. 
334, 6 S 82, 13 AmSR 46,4 LRA 680. 

Ark.—Hinton v. Stanton, 112 Ark. 
207, 165 SW 299; Aetna Indemn. Co. v. 
Little Rock, 89 Ark. 95, 115 SW 960. 

Ill.—Corning Glass Works v. Adel- 

man, 248 Ill. A. 39. 

Mass.—Smith_y. Crooker, 5 Mass. 
538. 

Mich.—Peo. v. Bowen, 187 Mich. 257, 
153 NW 672. 

Wis.—Stephens v. Elver, 101 Wis. 

87 Ala. 


392, 77 NW 737. 
88. Anderson v. Bellenger, 
334, 6 S 82, 13 AmSR 46, 4 LRA 680; 
Organ v. Allison, 9 Baxt. (Tenn.) 459. 
[a] Alteration is material which 
changes the real meaning of the un- 
dertaking. Anderson y. Bellenger, 87 
Ala. 334, 6 S 82, 13 AmSR 46, 4 LRA 
680. 
89. Young v. American Bonding 
Co., 228 Pa. 573 77 A 6238. 
90. See supra notes 88, 89. 
91. ‘U. S.—Maryland Fidelity, etc,, 


to the surety,*® it is material and will discharge the 
If the change or departure is immate- 
rial?’ as one which does not change the legal effect 
of the instrument,®? or place the surety in a differ- 


Co. v. Metal Window Products Co., 30 
FE. (2d) 56; Rankin v. Tygard, 198 
Medi Syed LICCA 5917 

Conn.—New Haven vy. National 
Steam Economizer Co., 79 Conn. 482, 
65 A 959. 

Ind.—Shuck v. State, 136 Ind. 63, 35 
NE 993. 

Ky. ete: “Con =v. 
Travelers Ins. ace Co., 167 Ky. 382, 
180 SW 815 (reh den 169 Ky. 158, 183 
SW 492]. 

Minn.—Herrick v. Baldwin, 17 Minn, 
209, 10 AmR 161.. 

Oh.—Sumner Phosphate Co. v. Jar- 
ecki Chemical Co., 14 Oh. Cir. Ct. N. S. 
5S 2 Oh CirsCes 286. 

Okl.—O’Neil Engineering Co. v. Le- 
high, 75 Okl. 227, 182 P 659. 

Pa.—Nazareth Fdy., etc., Co. v. Mar- 
shall Mach., etc., Co., 258 Pa. 558, 102 
A 268. 

Wash.—Fransioli v. Thompson, 55 
Wash. 259, 104 P 278 

By XA) 1% 


BEng. —Holme Vv. Brunskill, 

J. R. Watkins Medical Co. v. 
Gray, [1920] 2 WestWkiy 588. 

Ont.—Niagara, etc., Constr. Co. v. 
Wyse, 4 OntWN 975, 24 OntWR 302, 
10 DomLR 116. 

[a] Merely colorable alteration 
will not discharge-surety. Maryland 
Fidelity, ete., Co. v. Metal Window 
Products Co., 30 F. (2d) 56. 

[b] Change is considered immate- 
rial: (1) When it is self-evident that 
the alteration or departure is neither 
a substantial one nor one which can 
be prejudicial to the surety. New 
Haven v. National Steam Hceonomizer 
Co., 79 Conn. 482, 65 A 959; Holme v. 
Brunskill, 3 Q. B. D. 495. (2) Which 
changes neither the legal identity of 
the contract nor the liability of the 
obligors. Rankin v. Tygard, 198 Fed. 
795, 119 CCA 591. (3) Which consists 
of failure of the obligee to insist on 
weekly reports from a salesman who 
bought goods for resale in a specified 
territory. J. T. Watkins Medical Co. 
v. Gray, (Alta.) [1920] 2 WestWkly 

{c] Slight deviations, as to the 
amount and time of delivery of a con- 
tract article, by request of the payee 
of a bond-securing contract, not af- 
fecting the peried of alleged liability, 
do not release the surety. Sumner 
Phosphate Co. v. Jarecki Chemical Co., 
ae OhvCirsiCtaNes wg, sz.OhwCira Ce: 

6. 

[d] Minor changes in a contract 
for the manufacturing of machines, 
which do not affect the substantial 
performance, will not discharge the 
contractor’s surety. U. S. Fidelity, 
etc., Co. v. Travelers’ Ins. Mach. Co., 
167 Ky. 382, 180 SW 815 [reh den.169 
Ky. 158, 183 SW 492]. 

92. I1l.—Rudesill Vv. 
County Ct., 85 Ill. 446. 

Ind.—State v. Berg, 50 Ind. 496. 

Iowa.—Throp v. Chaloupka, 202 
Iowa 360, 208 NW 299; Sawyers v. 
Campbell, 107 Iowa 397, 78 NW _ 56; 
Jackson v. Boyles, 64 Iowa 428, 20 NW 
746. 

Ky.—Stanley v. Davis, 107 SW 773, 
32 KyL 1135. 

Rh, 1.—Arnold x. Jones) 2° Rok, 345: 

Ss. C.—Burn y. Poaug, 3 S. C. Eq. 
596. 
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ent position,®*® he will not be discharged. However, 
it has been held that, as a 
general rule, any variation or change in the contract 
or obligation, whether material or not, is sufficient ;°4 
in others it is held that deviations from the contract 
with respect to acts of omission and commission in 
matters of performance must be material in order 
to discharge a surety,?® but that any variation in 
the terms of the contract itself, as by adding addi- 
tional terms and stipulations, will discharge the 
Permission by the obligee to the princi- 
pal to perform in any way he chooses, provided the 
contract obligation is lived up to, is not a modifica- 
tion of the contract so as to release the surety.®7 
Provision for benefit of principal or creditor. A 
waiver of some provision which is solely for the 
benefit of the principal or of the creditor is not such 


in some jurisdictions, 


surety.°° 
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cient. 


alteration as will discharge the surety.?§ , 


[a] Changes held immaterial.—(1) 
Change of writing from ‘Tl’ promise to 
pay, to “we” promise. Stanley v. Da- 
vis, 107. SW 773,.32 KyL 1135. (2) 
Alteration of note payable to a part- 
nership so as to be payable to the 
same partnership by a different name. 
Arnold v. Jones, 2 R. I. 345. (3) In- 
dorsement, on note payable on condi- 
tions, that the conditions have been 
performed. Jackson v. Boyles, 64 
Iowa 428, 20 NW 746. (4) Where the 
bond of a township trustee provided 
that he should account in 1868, the in- 
sertion of “1869 and 1870” after “1868” 
did not discharge his sureties, as he 
might be compelled to aceount in 
those years even if the insertion had 
not been made. State v. Berg, 50 Ind. 
496. 

93. Roach v. Summers, 20 Wall. 
(WU. S165, 22 L. ed. 252)" Crawford 
v. Dexter, 6 F. Cas. No. 3,368, 5 Sawy. 
201; Creede First Nat. Bank v. Miner, 
9 Colo. A. 361,.48 P 837; Wilkinson v. 
McKimmie, 36 App. (D. C2. 336). Taft 
229002 Ss) 590, 88° SCt 879, 5% Lited: 


1342]; Ganey v. Hohlman, 145 Il}. A. 
467. 
[a] Thus (1) exclusion of two lots 


from conveyance as a mere matter of 
convenience did not materially vary 
a contract calling for a conveyance of 
property including such lots and re- 
conveyance of the lots with houses 
erected on them. Wilkinson v. Mc- 
Kimmie, 36 App. (D. C.) 336 [aff 229 
U.S. 590, 33 SCt.879, 57 L. ed. 1342]. 
(2) Alteration of a trust deed by re- 
citing that a surety had agreed to be- 
come surety on a renewal note is im- 
material where the surety had signed 
the renewal note before the altera- 
tion was made. Creede First Nat. 
Bank v. Miner, 9 Colo. A. 361, 48 P 
837. 

94. Reese v. U. S., 9 Wall. (U. S.) 
te, 9: ed. 541. U.S, ‘Glass Co: *v- 
West Virginia Flint-Bottle Co., 81 Fed. 
993; Pond Creek’ Coal Co. v. Citizens’ 
Trust, etc., Co., 170 Ky. 601, 186 SW 
494; Antisdel v. Williamson, 165 N. Y. 
302; ie NE 207; Dey v. Martin, 78 
Va. 

fal It does not matter how trivial] 
the change is. Reese v. U. S., 9 Wall. 
CERES) 3, 9 et eds p41. 

95. Reissaus v. Whites, 128 Mo. A. 
135, 106 SW 603; Martin v. Whites, 
128 Mo. A. 117, 106 SW 608. 

96. Wehr v. Baltimore German 
Evangelical Lutheran St. Matthew’s 
Cong., 47 Md. 177; Reissaus v. Whites, 
128 Mo. A. 135, 106 SW 603; Martin 
v. Whites, 128 Mo. A. 117, 106 °SW 


608. 

97. Matter of Peo., 222 App. Div. 
304, 226 NYS 175 [rev’ on ‘other 
grounds 250 N. Y. 410, 165 NE 829]. ° 

{a] Thus permission to anneal 
forgings does not alter contract to 
machine them. Matter of People, 222 
App. Div. 304, 226 NYS 175 [rev on 
other grounds 250 N. Y. 410, 165 NE 
829]. 


98. Nebr.—Consaul v. Sheldon, 35 
Nebr. 247, 52 NW 1104. 

N. Y.—Clark v. Jones, 1 Den. 516, 
43 AmD 706. 

N. C.—Rouss v. Krauss, 126 N. C. 
667, 36 SE 146. 

Tex.—uU. S. Fidelity, etc., Co. v. Hen- 
derson County, (Civ. A.) 253 SW 835; 
American Surety Co. v. San Antonio 
L. & T. Co., (Civ. A.) 98 SW 887. 

Va.—Ross v, Woodville, 4 Munf. (18 
Va. is) 324. 

C.—Wright v. Western Canada 
Wes ete. ins; JCo. F210 cBie Cl 82a, 720 
DomLR 321, 29 WestLR 153, 6 West 
Wkly 1409. 

N. W. Terr.—Reg. v. Mowat, 1 Terr. 
L. 146. 

[a] Purchaser of land who cannot 
get such title as he bargained for can 
waive it and still leave his surety 
bound for the purchase money. Ross 
v. Woodville, 4 Munf. (18 Va.) 324. 

[b] Failure to inspect by purchas- 
er of hay will not discharge a surety 
for the seller. Reg. v. Mowat, 1 Terr. 


L. 146. 
99. U. §8.—Justice v: Empire State 
Surety Co., 209 Fed. 105 [aff 218 Fed. 


802, 134 CCA 490]. 

Cal.—Pacific Mill, ete., Co. v. Mas- 
sachusetts Bonding, ete., Co., 192 Cal, 
278, 219) P9742: 

Ill.—Gunsul v. American Surety Co., 
308 Ill. 312, 139 NE 620; Mathes v. 
Stewart, 249 Ill. A. 658; Marks v. 
Knofsky’ Go,, 233, Tl. A. 293: 

Iowa.—Charles Weitz’ Sons v. U. S. 
Fidelity, ete., Co., 206 Iowa 1025, 219 
NW 411; Hileman v. Faus, 178 Iowa 
644, 158 NW 597. 

Ky.—Inland Nav. Co. v. American 
Surety Co:, 190 Ky. 504, 227 SW 809. 

Mich. —Realty Constr. Co: v. Ken- 
nedy, 234 Mich. 490, 208 NW 455; 
LS v. Faust, 187 Mich. 108, 153 NW 
725. 

Mo.—Boppart v. Illinois Surety Co., 
140 Mo. A. 675, 126 SW 768. 

Or.—Leiter v. Dwyer Plumbing Co., 
66 Or. 474, 1383 P 1180. 

Pa.—Sokoloff v. New York Fidel- 
ity,’ etc., 'Co., 288 Pa. 211, 185°A 746; 
Franklin M. E. Church vy. Equitable 
Surety Co., 269. Pa. 411,5:112 A561; 
Philadelphia v. Ray, 266 Pa. 345, 109 
A 689; Butz v. U. S. Metal Products 
Coun2bd) Pas 68; 99 AL Leo Brown “vy. 
Title Guaranty, etc., Co., 232 Pa. 337, 
81 A 410, 88 LRANS 698; Young v. 
American Bonding Co., 228 Pa. 378, 
77 A 623; Cohn v. Maryland Casualty 
Co., 88 Pa. Super. 182. 

Tex.—Walsh vy. Paducah M. KE, 
Church South, (Civ. A.) 1738 SW 241. 

WE. —Montpelier v. National Surety 
Co., 97 Vt. 111, 122 A 484, 33 ALR 489. 

[a] Paid surety is not discharged 
by any and every variation in the 
terms or performance of the principal 
contract, but it can insist upon com- 
plianece with requirements made the 
condition of its liability. Hileman v. 
Faus, 178 Iowa 644, 158 NW 597; 
Doyle v. Faust, 187 Mich, 108, 153 NW 


ay 


[$§ 201-202 


Compensated or corporate surety. The great 
weight of authority holds 
change in the contract or obligation must be mate- 
rial in order for a compensated or corporate sure- 
ty to be discharged from liability thereby,?® some 
jurisdictions holding this an exception to the gen- 
eral rule of the forum that any variation is suffi- 
A material alteration in the contract or 
obligajten will discharge a paid surety from ne 
bility. 7 

i. aa 5. Effect of Consent of Surety.’ 
consent of the surety to any variation or change in 
the contract or obligation of the principal other- 
wise sufficient to discharge him‘ is essential to the 
continuance of his liability.® 
alteration of the contract or obligation he is not 
discharged thereby.°® 


that an alteration or 


The 


If he consents to an 


This consent need not be ex- 


25. 

[b] Kule applied to a lumber com- 
pany signing as contractor’s surety in 
consideration that the contractor 
would purchase lumber from - it. 
Mathes v. Stewart, 249 Ill. A. 558. 

[ec] Form of remittance.—Where 
the obligee of a bond insuring per- 
formance of a contract transferred 
to the principal a sum of money in 
four drafts instead of one, as con- 
templated by the contract, and an 
officer of the principal appropriated 
one of the drafts, the failure to trans- 
mit according to the original contract, 
being a variance in form, did not in- 
crease the obligation so as to dis- 
charge the surety. Pacific Mill, etc., 
Co. v. Massachusetts Bonding, ete., 
Co., 9L92" Cally 278) .219 Pxo 72: 

1. Pond Creek Coal Co. v. Citizens’ 
Trust Co.; 170 Ky. 601, 186 SW 494. 

[a] Reason for the application of 
the rule does not exist in the case of a 
paid surety. Pond Creek Coal Co. v. 
Citizens’ Trust, etc., Co., 170 Ky. 601, 
186 SW 494. 

2. Inland Nav. Co. v. American 
Surety Co., 190 Ky. 504, 227 SW 809; 
Pond Creek Coal Co. v. Citizens’ Trust, 
etc., Co., 170 Ky. 601, 186 SW 494. 

3. Consent: 

Of surety to acts of creditor in gen- 
eral see supra § 191. 

To alteration of instruments in gen- 
eral see Alteration of Instruments 
§§ 1138-118. 

4 See supra §§ 198, 199. 

5. U. S.—National Surety Co. v. 
New Mexico, 16 F. (2 

Ala.—Alabama. Fidelity, etc., Co. v. 
Alabama Fuel, etc., Co., 190 Ala. 397, 
67 S a18. 

Ga.—Washington Loan, etc., Co. v. 
Holliday, 26 Ga. A. 792, 107 SE 370. 

Mo.—HEvans v. Graden, 125 Mo. 72, 
28 SW 439; Matthews v. Hill, (A.) 287 
SW ee 

N. Y.—National Park Bank vy. Koeh- 
ler, 204 N. Y. 174, 97 NE 468. 

Tex.—Wilson v. J. W. Crowdus 
Drug Co., (Commn. A.)) 222 SW 223 
[aff (Civ. A.) 190 SW 194]; Thompson 
v. Kleinman, (Civ. A.) 259 SW 593. 

[a] Waiver of provisions of con- 
tract so as to affect surety’s interest 
cannot be made without his consent. 
Alabama Fidelity, etc., Co. v. Alabama 
Fuel, ete., Co., 190 Ala. 397, 67 S 318. 

6. U. S.—McMullen v. U. S20 16% 
Fed. 460, 93 GCA 96 [rev on other 
grounds 222°U. S 460, 32 SCt 128, 56 
L. ed. 269]; Mundy v. Stephens, 61 
Fed. 77, 9 CCA 366 

Cal.—Michelin Tire Co, v. Bentel, 
184 Cal. 315, 193 P6770; Gnarini- v. 
Swiss American Bank, 162 Cal. 181, 
121 P 726. 

i Ail —Gardiner vy. Harback, 21 Ill. 


tnd.—Voiles v. Green, 43 Ind. 374; 
Owens v. Tague, 3-Ind. A, 245, 29 NE 


Low aes ah elcon v. eae 13 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


er 
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§§ 202-203] 
press, but may be implied.? 


of suretyship is entered into,® or 


at a time subsequent to the alteration.2° 
the contract contemplates or expressly authorizes 
alterations to be made, the surety will not be dis- 
charged by alterations within the limits intended, 
which were made without his express consent;!! 
but when the alterations are such that instead of 
a modification a new contract superseding the old one 
is in effect made, a surety who has not assented to 


the change will be discharged.12 


given in the contract of suretyship that the duties 
of employees for whom the surety is bound may be 
changed,** their location moved,'* or their compen- 


sation altered.15 


Notation of alteration on instrument by the cred- 
itor will not, even though made without his knowl- 
edge, discharge a surety who has agreed to the 


5 gata v. Harney, 57. Miss. 

Mo.—Kneisley Lumber Co. v. Ed- 
ward B. Stoddard Co., 131 Mo. A. 15, 
109 SW 840. 


Nebr.—State vy. Paxton, 65 Nebr. 
110, 90 NW 983. 
N. Y.—Lenane v. Mayer, 18 Misc. 


454, 41 NYS 960. 

Okl.—Peery v. Merrill, 75 Okl. 55, 
9. 28: 

Pa.—Com. v. Carl, 12 Pa. Dist. 759, 
6 Dauph. Co, 166. 

Tex.—Janes v. Ferd Heim Brewing 
Co., (Civ. A.) 44 SW 896. 

[a] Addition of additional surety 
to note will not discharge surety who 
consents. Voiles v. Green, 43 Ind. 374; 
Owens v. Tague, 3 Ind, A. 245, 29 NE 
784; State v. Paxton, 65 Nebr. 110, 
90 NW 983. 

[b] New consideration not neces- 
sary.—An alteration in the date and 
amount of a promissory note by the 
payee, with the assent of the surety, 
does not avoid the note as to the sure- 
ty, even though there is no new con- 


sideration. Pelton v. Prescott, 13 
Iowa 567. 
[ec] Change of principals in bond 


will not discharge the surety for part- 
nership, who consents thereto. Peery 
v. Merrill, 75 Okl. 55, 179 P 28. 

[d] Departures from contract. 
when consented to, will not discharge 
surety. Kneisley umber Co. v. Hd- 
ward B. Stoddard Co., 131 Mo. A. 15, 
109 SW 840. 

7. 'U. S.—Mundy v. 61 
Fed. 77, 9 CCA 366. 

Ill.— Johnston v. Paltzer, 100 Ill. A. 
Bike 

Iowa.—Marion Sav. Bank y. Leahy, 
200 Iowa 220, 204 NW 456; Jordan v. 
Walters, 80 NW 530. 

Oh.—Tiernan v. Fenimore, 
545. 
S. C.—Sanders v. Bagwell, 37 S. C. 
145, 15 SE 714, 16 SHE 770. 

Vt-—Gray v.. Williams, 91 Vt. 111, 
99 A 735. 

Wash,—Wheeler v. Everett Land 
Co., 14 Wash. 630, 45 P 316. 

Eng.—Woodcock v. Oxford, etc., R. 
Co., 1 Drew. 521, 61 Reprint 551. : 

[a] Where surety participates in 
the alteration complained of, consent 
is conclusively presumed. Mundy y. 
Stevens, 61 Fed. 77, 9 CCA 366; Wheel- 
er v. Everett Land Co., 14 Wash. 630, 
45 P 316; Woodcock v. Oxford, etc., R. 
Co., 1 Drew. 521, 61 Reprint 551 
(where the sureties were attorneys 
and drew up the papers altering the 
contract). y 

[b] Alteration may be impliedly. 
as well as expressly, ratified. Gray 
vy. Williams, 91 Vt. 111, 99 A 735. 

{e] Thus (1) sureties who asked 
for extension of time on a note, to 
which they made no objection on in- 
specting it, and who filed and procured 
allowance of claim against the mak- 
er’s estate, receiving and cashing a 
dividend check issued thereon, were 
held to have ratified alterations in 


Stevens, 


INK ONY 


It may be given in ad- 
vance,* as, for example, at the time the contract 
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it may be given 
Where | contract.!7 
Discharge.1§ 


contract. 


Consent may be 
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change in terms.1® 
Reservation of rights against surety will not pre- 
vent his discharge by a material alteration of the 


[§ 203] 6. Waiver of, or Estoppel To Assert, 
A surety may waive his right to be 
discharged because of an alteration or change in the 
Knowledge by the surety of the altera- 
tion is necessary to a waiver,?° and he must intend 
to ratify the contract as altered.21 
alteration made in the contract or obligation amounts 
to a waiver of the right to rely thereon as a de- 
fense,?” as does a new promise to pay the debt?® 
or a request for an extension of time for payment.?* 
A surety is estopped to show that he did not assent 


Assent to an 


to an alteration of the contract if he remains silent 


place of payment and the amount of 
the note. Marion Say. Bank y. Leahy, 
200 Iowa 220, 204 NW 456. (2) A 
surety who stood by and did not ob- 
ject when a collateral agreement for 
interest was added to the note as- 
sented thereto. Sanders v. Bagwell, 
387 S. C. 145, 15 SH 714, 16 SE 770. 

8. See cases infra note 9. 

9. McMullen v. U. S.,.167 Fed. 460. 
93 CCA 96 [rev on other grounds 222 
U. S. 460, 32: SCt 128, 56 L. ed. 269]; 
Orpheum Theater, etc., Co. v. Kansas 
City Casualty Co., (Mo.) 239 SW 841; 
American Surety Co. v. San Antonio 
eo etc., Co:, (Tex. Civ. A.) 98 SW 
387. ¥ 

fa] Thus, where the contract gives 
the right to make changes in the 
work, and they are made, the sureties 
are deemed to assent in advance to 
the making of such alterations. Me- 
Mullen v. U. S., 167 Fed. 460, 98 CCA 
96 [rev on other grounds 222 U.S. 460, 
32 SCt 128; 56 L.ed. 269]. 

10. Gray v. Williams, 91 Vt. 111, 
A 735 


{a] Ratification.—(1) If, with a 
full knowledge of all the facts, the 
surety approves and ratifies the alter- 
ation, he is bound. Gardiner vy. Har- 
pack, 21 111. 129; Gray v. Williams, 91 
Vt. 111, 99 A 735. (2) Alteration is 
ratified if, with full knowledge of the 
alteration, it is subsequently recog- 
nized as valid. Gray v. Williams, su- 
pra. 

11. Ark.—Kerby v. Saline County 
Road Impr. Dist. No. 4, 159 Ark, 21, 
251 SW 356. 

Conn.—Chester vy. Leonard, 68 Conn, 
495, 37 A 397. 

Md.—Wehr v. German Evangelical 
Lutheran St. Matthew’s Cong., 47 Md. 
Bers 

Mo.—F ullerton Co. 
Gates, 89 Mo. A. 201. . 

Nebr.—Consaul v. Sheldon, 35 Nebr. 
247, 52 NW 1104; Hayden yv. Cook, 34 
Nebr. 670, 52 NW 165, 

Or.—Leiter v. Dwyer Plumbing Co., 
66 Or. 474, 133 P 1180. 

S. C.—Mack Mfg. Co. v. Massachu- 
setts Bonding, ete., Co., 114 S. C. 207, 
103 SE 499. 

Tex.—Wharton v. Fidelity Mut._L. 
Ins) (Co. (Civ-- AN, TSG "SW 5389, 

W. Va.—State v. Smith, 92 W.. Va. 
12, 114 SE 375; State v. R. M. Hudson 
Pav., etc:, Co., 91 W. Va. 387, 113 SE 
251. 

Ont.—Guelph v. Jules Motor Co., 4 
OntWN 401, 23 OntWR 823, 8 DomLR 
635. 4 

[a] Alteration other than as pro- 
vided for would be an alteration with- 
out the consent of the surety. Fuller- 
ton Lumber Co. v. Gates, 89 Mo. A. 


201. 
138 Md. 466, 114 
A 705. 

13. Singer Mfg. Co. v. Reynolds, 
168 Mass. 588, 47 NE 438, 60 AmSR 
417; Willow Lakes Bank v. Syverson, 
43 S. D. 295, 178 NW 989; Collier v. 
Southern Express Co., 82 Gratt. (73 


Lumber ae 


U.. Se vi SRoe, 


when the facts and circumstances make it his duty 
to speak and the obligee is misled thereby to his in- 
jury;°° or if, after changes have been made in the 


Va.) 718; Royal Canadian Bank v. 

Yates, 19 U. C. C. P. (Ont.) 439., See 

American Convex Co, y. Tompkins, 90 

Mise. 290, 152 NYS 1055 (holding 

clause in contract not authority to 

change terms of employment). 

[a] Failure of bond to refer to 
changes in stock ownership gave a 
bank the right to transfer employees 
to other positions without notice to 
the surety, even though such em- 
ployees by purchase of stock had 
placed themselves in active manage-- 
ment. Willow Lakes Bank v. Syver- 
son, 438.S. D. 295, 178 NW 989. 

14. Howe Sewing Mach. Co. v. Lay- 
man, 88 Ill. 39 (salesmen moved to 
new territory). 

15. Travelers’ Ins. Co. v. Stiles, 82 
App. Div. 441, 81 NYS 664. 

16. Martin v. Whites, 128 Mo. A. 
117, 106 SW 608. 

17. Bristol, ete., Land, ete., Co. v. 
Taylor, 24 Ont. 286. 

Reservation of rights against sure- 
ty in general see supra § 196. 

18. Gross references: 

Ratification or waiver of alteration ot 
instrument in general see Altera-~ 
tion of Instruments §§ 145-156. 

Waiver or estoppel as to acts of cred- 
itor in general see supra §§ 193-195. 
19. State v. Paxton, 65 Nebr. 110, 

90 NW 988; Gray v. Williams, 91 Vt. 

111, 99 A 735; Sipe v. Tayior,:106 Va. 

231, 55 SE 542. 

[a] If he assents to departures 
from the contract, he is estopped to 
claim discharge thereby. Kneisley 
Lumber Co. v. Edward B. Stoddard 
Co., 1381 Mo. A. 15, 109 SW 840. : 

[b] Renunciation by surety of de- 
fense to an action owing to prior 
changes in the contract made without 
his consent rests on the doctrine of 
waiver. Cleveland, etc., R. Co. v. 
Bago iy 170 Ind. 328, 82 NE 52,'84 NE 
540. 
20. Williams v. Midland Nat. Bank, 
(Tex. ‘Civ, A.) 191 SW 1181. 

fa] Setter written without any 
knowledge of alteration cannot be 
treated as a ratification by the sure- 
ty. Williams v. Midland Nat. Bank, 
(Tex, Civ. A.) 191 SW 1181. See Al- 
teration of Instruments § 144. 

Necessity for knowledge of facts 
in general see supra § 193. 

21. See Alteration of Instruments 
§ 156. ; 

Intention in general see supra § 193. 

2g. See Alteration of Instruments 

§ 145 note 54. 


23. Mulkey v. Long, 5 Ida. 213, 47 
P 949; Warren v. Fant, 79 Ky. 1. 
fa] Promise must be in writing. 


Mulkey v. Long, 5 Ida. 213, 47 P 949. 
Necessity for new consideration 
see supra § 194. 


24. Bell v. Mahin, 69 Iowa 408, 29 
NW 381. 
25. Renville County v. Gray, 61 


Minn. 242, 63 NW 685 (surety learn- 
ing of alteration of bond to secure 
payment of public funds before any 
funds were deposited with the deposi- 
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contract, he takes it over and completes it, receiv- 
ing payment thereon;?° or if he signs a statement 
or has been satis- 
factorily performed in accordance with its terms.?° 

[§ 204] 7. Applications of Rules to Particular 
Modifications or Alterations—a. Compensation of 
A surety is not, as a general rule, dis- 
charged by a change in the compensation of his prin- 
cipal*® by a change in the rate of commissions al- 
lowed, which does not change the duties of the prin- 
cipal or vary the risk of the surety,*® by a change 
from commissions to a salary,*! by a change in the 
amount allowed him for expenses®? 
of payment,** or because a guaranty of the payment 
of his commissions is withdrawn.*+ 
from a-salary to commissions will discharge a sure- 
ty,?®> as will a reduction of the commissions to be 
If the compensation 
was an express term in the contract of the surety, 
so that a change therein amounts to a new agree- 
ment between the employer and the principal, a 


27 


that the contract is binding,?’ 


Principal. 


received by the principal.®® 


tary). 

26. Watterson v. Owens River Ca- 
naimCoswuebeCaleA. 247, 143.90. : 

27. Peo. v. Banhagel, 151 Mich. 40, 
114 NW 669. 

28. Mandeville v. Paquette, 153 La. 
So ODE SLOo 

29. Wallace v. Spencer. Exch. 
Bank, 126 Ind. 265, 26 NE 175; Do- 
mestic Sewing Mach. Co. v. Webster, 
47 Iowa 357; Loving v. Auditor Pub- 
lic Accounts, 76 Va. 942; Frank v. 
Edwards, 8 Exch. 214, 155 Reprint 
1325. But see Bagley v. Clarke, 20 
N.. Y.. Super. ‘94. 

30. Harper v. National L. Ins. Co., 
56 Fed. 281, 5 CCA 505; Smith v. Ad- 
dison, 22 F. Cas. No. 12,998, 5 Cranch 
Cc. C. 623; Amicable Mut. L. Ins. Co. 
v. Sedgwick, 110 Mass. 163; Taylor 
v. Standard L., ete., Ins. Co., 47 Nebr. 
673, 66 NW 647. 


[a] Increased rate of commissions 
will not discharge surety. Smith v. 
MAdisonw 22) “Heni@aish: Now 1259985775 


Cranch C. C. 623; Amicable Mut. L. 
Ins. Co. v. Sedgwick, 110 Mass. 163; 
Taylor -y. Standard Il.,; etce:, Ins, 'Co., 


47 Nebr. 673, 66 NW 647. 
81. Socialistic Co-op. Pub. Assoc. 
v. Hoffmann, 12 Misc. 440, 38 NYS 


695; Toronto Bank vy. Wilmot, 19 U. 
SOR OB ASE (OM eS 

32. Hartford F. Ins. ‘Co. v. Casey, 
196 Mo. A..291, 191 SW 1072. 

fa] Surety is not discharged by 
change in amount of postage allowed. 
Hartford F. Ins. Co. v. Casey, 196 Mo. 
A. 291, 191 SW 1072. 

Bon Phoenix Wut ln LDS. COm Ve 
Holloway, 51 Conn. 310, 50 AmR 21. 

[a] Thus an agreement to collect 
a mortgage debt owed by the princi- 
pal out of an insurance business in 
his hands, instead of enforcing the 
mortgage, did not discharge the sure- 
ty. Phoenix Mut. L. Ins. Co. v. Hollo- 
way, 51 Conn. 310, 50 AmR 21. 

34. Amicable Mut. L. Ins. Co. v. 
Sedgwick, 110 Mass. 163; Travelers’ 
Ins. Co. v. Stiles, 82 App. Div. 441, 
81 NYS 664. 

35. Despres v. Folz, 134 Ill. A. 111; 
Germania F. Ins. Co. v. Lange, 193 
Mass. 67, 78 NE 746; North Western 
R. Co. v. Whinray, 10 excl, ign Ld6 
Reprint 363. 

36. Atlas Assur. Co. v. Lawrence, 
384 F. (2d) 401. 

87. American Casualty Co. v. 
Green, 178 N. Y. 580, 70 NE 1094 [aff 
70 App. Div. 267, 75 NYS 407]; Bag- 
ley ava ‘Clarkes, 20: No WY.) Super? 94; 
Rex v. Herron, [1903] 2 Ir. 474; Hol- 
land v. Lea, 9 Exch. 430, 156 Re- 
print 184; Bonar v. Macdonald, 3 H. 
LL. ‘Cas. 236, 10 Reprint 87. 

38. Victor Sewing-Mach. 
Pangham, 28 F. Cas. No. 


Con aNe 
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cipal.*° 


as to the mode 


But a change 


default.*#4 


Biss, 183: Germaniagh. inss ‘Co, ev. 

Lange, 193 Mass. 67, 78 NE 746; North 

Western, etc., R. Co. v. Whinray, 10 

Exch, 77, 156 Reprint 363; -Canada 

Agricultural Ins. Co. v. Watt, 30 U. C. 

Ce Pa (Ont) y 350; 

39. Cross references: 

Additional duties of clerk of court as 
affecting liability of sureties on his 
bond see Clerks of Courts § 97. 

Discharge of surety on official bond 
by change in powers and duties of 
principal see Officers § 410. 

40. U. S.—Miller v. Stewart, 9 
Wheat. 680, 6 L. ed. 189; Fidelity, 
etc., Co. v. Metal Window Products 
Co., 30 F. (2d) 56;...Centerville State 
Bank v. National Surety Co.,-27 EF. 
(2d) 552. 

Ala.—Rapier v. Louisiana Eauita- 
blenEewinyss "Com sta Ala 00s 

Ark.—Singer Mfg. Co. v. Buyette, 
eu 600, 86 SW 6738, 109 AmSR 

Cal.—Victor Sewing Mach. 
Scheffler, 61 Cal. 530. 

D. C.—U. S. v. West, 8 App. 59. 

Ili.—MecCartney v. Ridgway, 160 
Ill. 129, 43 NE 826, 32 LRA 555; Bas- 
sett v. American Surety Co,, 210 Il. 
A. 477; Stevens v. Partridge, 109 Ill. 
A. 486. 

Mass.—Grocers’ Bank v. Kingman, 
16 Gray 473; Boston Hat Manufac- 
tory v. Messinger, 2 Pick. 223. 

Minn.—Fidelity Mut. L. Assoc. v. 


Co. v. 


Dewey, 83 Minn. 389, 86 NW 423, 54 
LRA 945. 

Mo.—Singer Mfg. Co. v. Hibbs, 21 
Mo. A. 574. 

N. Y.—Tradesmen’s Nat. Bank v. 
National Surety Co., 169 N. Y. 568, 62 
NE 670 [aff 66 NYS 1146 mem]; Na- 


tional Mechanics’ Banking Assoc. v. 
Conkling, 90 N. Y. 116, 48 AmR 145 
note; Monroe County vy. Clarke, 25 
Hun 282 Caft 92 INU RYAn cous 

Pa Co. v. Lennig, 
139 Pa. 594, 21 A 162. 

Ont.—Van Allan v. Wigle, 7 U. C. 
GC. (Ps1459. 

[a] Extension of principal’s au- 
thority without the consent of the 
surety will discharge the latter. Fi- 
delity, etc., Co. v. Metal Window Pro- 
ducts ‘Co., 30 F! (d) 56: 

[b] Change in office or capacity in 
which principal acts discharges sure- 


ty. Centerville State Bank v. Na- 
tional Surety Co., 27 F. (2d) 552; Mc- 
Cartney v. Ridgway, 160 Ill. 129, 43 


NE 826, 32 LRA 555; National Me- 
chanics’ Banking Assoc. y. Conkling, 
90 N. Y. 116, 48 AmR 145 note (book- 
keeper to bank teller). 

[c] Surety for: (1) Agent who is 
to make sales only is not liable after 
authority is given to the agent to 


collect the proceeds of such sale... 


[§§ 203-205 


change in the amount of compensation,?* or a change 
from a salary to a commission,’*® is held to be such a 
material alteration as will discharge the surety. 

[§ 205] b. Duties of Office or Employment.*® As 
a general rule a surety is discharged by a material 
change or enlargement of the duties of his prin- 
It requires a material change in the duties 
and responsibilities of the principal to discharge the 
sureties on his bond.*+ 
designation of the office of the principal, without a 
material change in his duties,*? or the imposition of 
additional duties on the principal, not materially 
changing or incompatible with his former ones,** 
will not discharge the surety, the default not being 
connected with the added duties; 
wise if the added duties have enlarged the responsi- 
bility of the principal enabling him to commit the 
Thus a surety for an agent will be dis- 
charged by a change in the rules governing his con- 
duct, allowing him to give credit instead of requir- 
ing payment in cash,*® or by the ereditor’s release 


Thus a mere change in the 


but it is other- 


Tradesmen’s Nat. Bank vy. National 
Surety Co., 169 N. Y. 563, 62 NE 670. 
{2) Special agent is discharged after 
he is made a general agent. Rapier v. 
Louisiana Equitable L. Ins. Co., 57 
Ala. 100. 

41. State Camp P. O. S. A. v. Kel- 
ley, 267 Pa. 49, 110 A339. 

42. Walsh v. Miller, 51 Oh. St. 462, 
38 NE 381;° Murray v. Gibson, 28 
Grant Ch: (Ont), 12: 


43. Ala.—Saint v. Wheeler, etc., 


Mes cCo.,, Io tAla e362. 5100S 539, 36 
AmSR 210 

Ind.— Wallace v. Exchange Bank, 
126 Ind. 265, 26. NE) 175. 


Mass.—Rollstone’ Nat. 
Carleton, 136 Mass. 226. 

Mo.—St. Louis Third Nat. Bank v. 
Owen, 101 Mo. 558, 14 SW 632; Home 
Sav. Bank v. Traube, 75 Mo. 199, 42 
AmR 402 [rev 6 Mo. A. 221]; Hiber- 
nia Sav. Bank v. McGinnis, 9 Mo. A. 
578; Home L. Ins. Co. v. Potter, 4 
Mo. A. 595. 

N. Y.—New York v. Kelly, 98 N. Y. 
467, 50 AmR 699; Monroe County v. 
Clarke, 25 Hun 282 [aff 92 N. Y. 391]. 

Pa.—Marshall v. Brainerd, 253 Pa. 
35, 97 A 1057; Harrisburg Sav., etce., 
Assoc. v. U. S. Fidelity, ete., Co., 197 
Pa. 177, 46 A 910; Shackamaxon Bank 
v. Yard, 150 Pa. 351, 24 A 635, 30 Am 
SR 807. See American Tel. Co. v. 
DLennig, 139 -Par 594.0604," 21 A. 5162 
(where, in an action against sureties 
to recover for funds embezzled by a 
bookkeeper while performing the ad- 
ditional duties of cashier, it was said: 
“Neither the imposition of additional, 
distinct, and consistent duties, nor 
the appointment of the principal to 
an additional office, would necessarily~ 
relieve’ the surety on his bond, if 
the new duties or the new office have 
no such connection with the old as to 
interfere with or affect the original 
employment”), 

Eng.—Skillett v. Fletcher, L. R. 2 C. 
P. 469. 

Ont.—Weston v. Conron, 15 Ont. 
595; Trent, ete:;. Road Co, (iva Mar- 
shall, L0sUieCeC. Pe ro2o- 

[a] Temporary imposition of duty 
of office of collector upon treasurer 
did not discharge surety. Weston vy. 
Conron, 15 Ont. 595. 

44. Mo.—State v. Hoiman, 96 Mo. 
A. 193, 68 SW 9665. 

N. J.—Kellogg v. American Ins. Co., 
62 N. J. Eq. 811, 48 A 1117 [aff 58 N. 
J. Eq. 344, 44 A 190]. 

Tenn.—Mumford Vv. Memphis, 
R. Co., 2 Lea 393,.31 AmR 616. 

Eng.—Pybus v. Gibb, 6 E. & B. 902, 
88 ECL 902; 119 Reprint 1100. 

Ont.—M iddlesex County vy. Small- 
man, 19 Ont. 349, 20 Ont. 487. 

45. Grand Union Tea Co. v. Pot- 


Bank  v. 


etecs 


NN ee, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 205-207] 


of a requirement that statements or reports be made 
by the principal at specified intervals,t® or by a 
change in their requirements.*? Sureties are not dis- 
charged because the duties of the principal are in- 
creased by the natural growth of the business in 
which he is engaged;*®8 nor does an increase in the 
capital of the obligee discharge the sureties of a 
cashier.*® While the resignation of a treasurer nec- 
essarily makes him a custodian of money in an in- 
dividual rather than in an official capacity, his sure- 
ty will not be discharged.®® Whether a change in 
regard to making remittances will discharge a sure- 
ty depends, as is usual in these cases, on whether 
the making of remittances was a term in the con- 
tract for which the surety expressly or impliedly 
agreed to become liable; if not a term in the con- 
tract, a surety will not be discharged, in the absence 
of injury occasioned thereby.*! 

Duties of distinct office. If the principal already 
holds another office at the time the surety enters in- 
to his contract, the surety cannot urge the other 
duties as a defense;°? but if the principal occupies 
two offices, and his surety became liable for the 
duties of the two offices combined, a removal of the 
principal from one has been held to discharge the 
surety.>? , 

Duties not specified. If the nature of the duties 
of the office are not recited in the contract, they 
are those which plainly and commonly belong to the 


ter, 101 Misc. 52, 166 NYS 469.. But 
see Richmond, etc., R. Co. v. Kasey, 


PRINCIPAL AND SURETY 


office rent, commissions, and expens- 
es, and strike his balance at the end 
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class of employment by which the principal is des- 
ignated.°4 

Duties to which principal-may be assigned. If 
the sureties have undertaken to become liable for 
all of the duties to which the principal may be as- 
signed, a change therein will not affect their lia- 
bility.°® 

An employee’s temporary or casual performance 
of other duties at the request of his employer will 
not release his sureties from liability.®° 

[§ 206] c. Place of Employment or Operation. 
As a general rule a surety is discharged by a mate- 
rial change in the place of employment of his prin- 
cipal.®* A change in the size of a salesman’s ter- 
ritory will ordinarily release his surety from lia- 
bility.°* However, he will not be released from lia- 
bility for defaults which occurred prior to the time 
such change was made.®® 

[§ 207] d. Amount of Obligation. If the amount 
of the principal’s obligation is changed®® or the 
amount of particular payments to be made altered,*! 
a surety is discharged. But a mere reduction of the 
amount demanded of the debtor, where such redue- 
tion does not alter the contractual obligation which 
is the subject of the suretyship, will not discharge 
a surety;°? and it has been held that a reduction 
of the amount of a note by a bank to make it con- 
form to the amount actually loaned will not dis- 
charge the sureties thereon.*? The creditor’s unau- 


Mass.—Agawam Bank vy. Sears, 4 
ey 95; Howe v. Peabody, 2 Gray 


30 Gratt. (71 Va.) 218 (where the 
court says that such a change would 
not discharge the surety, but in this 
case it does not appear that such a 
change was made). 

46. Alabama Fidelity, etc., Co. v. 
Alabama Fuel, ete., Co., 190 Ala. 397, 
67 S318. 

47. Athletic Tea Co. v.. McCor- 
mack, 159 Ark. 405, 252 SW 7. 

[a] Acceptance of report from 
sales representative which omitted 
stock on hand and in transit dis- 
charged surety. Athletic Tea Co. v. 
McCormack, 159 Ark. 405, 252 SW 7. 

48. Coombs v. Hartford, 99 Me. 
426, 59 A 529; Strawbridge v. Balti- 
more, etc., R. Co., 14 Md. 360, 74 AmD 
541; Lexington, etc., R. Co. v. Elwell, 
8 Allen (Mass.) 371. 

[a] Illustrations. — (1) Sureties 
for a trustee of a lodge are not dis- 
charged by a change or an increase 
in the membership.’ Coombs v. Har- 
ford, 99 Me, 426, 59 A 529. (2) Sure- 
ties for a ticket and freight agent 
at a second-class station are not dis- 
charged because it is made a first- 
class station, the only difference be- 
ing that a greater amount of freight 
is paid at a first-class station. Straw- 
bridge v. Baltimore, etc., R. Co., 14 
Md. 360, 74 AmD 541. (3) Sureties 
for the treasurer of a railway com- 
pany are not discharged by the cor- 
poration assuming the entire manage- 
ment of the road after having leased 
it. Lexington, etc., R. Co. v. Elwell, 
8 Allen (Mass.) 371. 

49. Lionberger v. Krieger, 88 Mo. 
160 [aff 13 Mo. A. 313]; McAuley v. 
Cooley, 47 Nebr. 165, 66 NW _ 304; 
Morris Canal, etc., Co. v. Van Vorst, 
2HIUN. | ol lao 100. 

50. Stemmermann y. Lilienthal, 54 
S. C, 440, 32 SE 535. 

51. Lake v. Thomas, 84 Md. 608, 
36 A 437; Rodgers Shoe Co. v. Coon, 
157 Mich. 547, 122 NW 133; Hartford 
F. Ins. Co. v. Casey, 196 Mo. A. 291, 
191 SW 1072. ; 

[a] Change (1) in time of remit- 
‘ting of premiums on insurance pol- 
icy did not discharge the surety. 
Hartford F. Ins. Co. v. Casey, 196 Mo. 
>A, 291, 191 SW 1072. (2) Allowing a 
salesman to retain out of collections 


of the year, did not vary a contract of 
suretyship conditioned on the sales- 
man paying plaintiff all moneys re- 
ceived by him. Rodgers Shoe Co. v. 
Coon, 157 Mich. 547, 122 NW 133. 

52. Boyd v. Agricultural Ins. Co., 
20 Colo. A. 28, 76 P 986. 


53.) (Rex-_v., Herron, “[1903)) 32) ir. 
474. 
54. Lieberman v. Wilmington 


First Nat. Bank, 8 Del. Ch. 229, 40 A 
382; Salem v. McClintock, 16 Ind. 
A. 656, 46 NE 39, 59 AmSR 330. 

55. New York Fourth Nat. Bank v. 
Spinney, 120 N. Y. 560, 24 NE 816; 
Prudential Ins. Co. v. Berger, 16 NYS 


515; Tane’s App., 112 Pa. 499, 5 A 
776. 
[a] Where right to change duties 


is reserved in the contract of surety- 
ship, the sutety is not discharged by 
a change within the limits of the 
reservation. Prudential Ins. Co. v. 
Berger, 16 NYS 515. 

56. American Tel. Co. v. Lenning, 
139 Pa. 594, 21 A 162. 

57. Good Roads (Mach). Co. jsv. 
Moore, 25 Ind. A. 479, 58 NE 540; 
Jewel Tea Co. v. Shepard, 172 Iowa 
480, 154 NW 755: Singer Mfg. Co. v. 
Hibbs, 21 Mo. A. 674. 

[a] Change in location of princi- 
pal 
charges his surety. Jewel Tea Co. v. 
Shepard, 172 Iowa 480, 154 NW 755. 

58. Fidelity, etc., Co. v. Metal Win- 
dow Products Co., 30 F. (2a) 56; Mar- 
tinez v. Cathey, (Tex. Civ. A.) 215 SW 
370. But see Heddrick v. Huffaker, 80 
SW 1130, 26 KyL 201 (where enlarg- 
ing territory for sale of goods did 
not discharge surety). 

[a] Exclusion of salesman from 
part of territory contracted for dis- 
charged surety. Martinez v. Cathey, 
(Tex. Civ. A.) 215 SW 370. 

{b] Increase of territory under 
sales contract discharges surety guar- 
anteeing performance of original 
contract. Fidelity, etc., Co. v. Metal 
Window Products Co., 30 F. (2d) 56. 


59. W. T.. Rawleigh Co. v. Thor- 
oughman, 227 Ky. 35, 11 SW (2d) 
1006. 

60. Ala.—Moses v. Home Bldg., 


etce., Assoc., 100 Ala. 465, 14 S 412. 
Me.—Dover vy. Robinson, 64 Me. 183. 


in a sales agency contract dis- 


Mich.—Peo. v. Brown, 2 Dougl. 9. 

Minn.—Renville County v. Gray, 61 
Minn. 242, 63 NW 635. 

Mo.—State v. Chick, 146 Mo. 645, 
48 SW 829; Warden v. Ryan, 37 Mo. 
A. 466. 

Nebr.—Schlageck v. Widholm, 59 
Nebr. 541, 81 NW 448. 

N. Y.—New York v. Clark, 84 App. 
Div. 383) 82) NYS 855;" hrench’ =v. 
Graves, 50 App. Div. 522, 64 NYS 74; 
Monroe County v. Clarke, 25 Hun 282 
[aff 91 N. Y. 391]; Manning v. Sweet- 
ing, 4 NYSt 842. 

Humble, 5 


Tenn.—Hawkins. vy. 
Coldw. 5381. 
Wis.—Sage v. Strong, 40 Wis. 575. 
Eng.—HEllesmere Brewery Co. v. 
ee ae PTS9 6h OB ib eee eee 


Can.—Victoria Mut. F. Ins. Co. v. 
Davidson, 3 Ont. 378. 

But see State Solicitors’ Co. v. Sav- 
age, 39 Fla. 703, 23 S 413 (where in- 
dorsement on note before negotiation 
by payee was held distinct and col- 
lateral agreement rather than mate- 
rial alteration). 

[a] Additional sureties who, with- 
out notice of the alteration in 
amount, signed at a time subsequent 
thereto are released from liability as 
well as those who signed prior to the 
alteration. Howe v. Peabody, 2 Gray 
(Mass.) 556. 

[b] Indorsement on note of par- 
tial payment in accordance with 
agreement shortening term for which 
slave was hired out discharged sure- 


ty. Hawkins v. Humble, 5 Coldw. 
Chenns)i— 531s 
61. Rowan v. Sharps’ Rifle Mfg. 


Conroe Oonne ds 

[a] Illustration.—A change in a 
contract providing that four dollars 
might be retained from the price of 
each rifle for the payment of advanc- 
es then made, so that an increased de- 
duction was allowed for additional 
advances, discharges a surety. Row- 
an wv. Sharp’s Rifle -Mfg. Co., 33 
Conn. 1. 

62. Vanderbeek v. Tierney-Connel- 
lye Constr.Co., 1. INiw dicey 6.64, 073 2A 


480. : 
63. Paulk vy. Williams, 28 Ga. A. 
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thorized filling in of a blank in a surety bond with 
the amount of the existing indebtedness owing by 
the principal is a material alteration which dis- 
charges the surety.°* A claim by the obligee in his 
pleading for a larger amount than is due him is not 
a change in the terms of the contract which will 
discharge the sureties from liability.°® Where the 
bond of a principal is provided by different sure- 
ties executing separate bonds, each of which states 
the total amount of the principal’s bond and desig- 
nates the limits of the individual surety’s liability, 
the fact that the aggregate sum for which all the 
sureties are found exceeds the amount required is 
not a material alteration of the bond after its exe- 
cution.°®® 

[§ 208] e. Interest. Adding a clause to a note, 
calling for the payment of interest,®’ or changing the 
time when interest is to begin,®* the time payable,°? 
or the rate,7° discharges the surety; but a collateral 
agreement for a changed rate,"! or that the interest 
is to cease after a certain time,*” has been held not 
to affect the liability of the surety, even though 
such independent agreement is indorsed on the note 
itself.78 Nor will an agreement which is not bind- 
ing discharge a surety from liability,’* so that sure- 
ties on a note will not be discharged by an increase 
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in the rate of interest which was.made on the fraud- 
ulent representations of the maker that the sure- 
ties had agreed to such an increase in consideration 
of an extension of time, unless the payee acts under 
the agreement after learning that the sureties re- 
fused to assent thereto.7° It has been held that, 
where without fraudulent intent a clause calling for 
payment of interest was inserted in a note and sub- 
sequently erased, the sureties will not be dis- 
charged.*® Sureties on a debt secured by a second 
mortgage will not be discharged by an increase in 
the rate of interest of the first mortgage."7 

[§ 209] f. Extension of Credit. If the surety has 
stipulated that his liability shall not exceed a cer- 
tain amount, an extension of credit to the prinei- 
pal for a larger amount is not an alteration which 
discharges the surety;** nor will a surety on a con- 
tract. containing a continuing sale provision be re- 
leased from liability because the creditor permitted 
the principal to become gradually more indebted 
without notice to the surety.7° If the agreement 
between the creditor and the principal provided that 
the latter should not receive credit beyond that 
amount, an extension of credit beyond the amount 
specified discharges the surety.*° And the inerease 
of a credit opened by a bank in a current account in 


10 SE 946, 7 LRA 743 (where col- 


183, 110 SE 632. 

64. J. R. Watkins Co. v. Keeney, 
52 N. D. 280, 201 NW 833, 37 ALR 
1389. 

65. Nazareth Fdy., etc., Co. Vv. 
Marshall Mach., etc., Cu., 258 Pa. 558, 
102 A 268. 

66. Owen v. U. S., 65 Colo. 159, 174 
P 816; McPhee v. U. S., 64 Colo. 421, 
174 P 808. 

67. Ala.—Glover v. 
Ala. 219, 20 AmR 272. 

D. C.—Lewis v. Shepherd, 12 D. C. 
46. 

Ind.—Hart v. Clouser, 30 Ind. 210; 
Kountz v. Hart, 17 Ind. 329; Moore 
v. Hinshaw, 23 Ind. A. 267, 55 NE 236, 
77 AmSR 434. 

Ky.—White v. Shepherd, 140 Ky. 
349, 181 SW 17; Locknane v. Emmer- 
son, 11 Bush 69. 

Mo.—Capital Bank v. Armstrong, 
62 Mo. 59. 

Oh.—Jones v. Bangs, 40 Oh. St. 139, 
48 AmR 664. 

Pa.—Fulmer v. Seitz, 68 Pa. 237, 8 
AmR 172. 

Ss. C.—Sanders v. Bagwell, 37 S. C. 
145, 15 SE 714, 16 SE 770, 32 S. C. 
238, 10 SE 946, 7 LRA 743. 

Ont.—Poole vy. Wilson, 12 OntWN 
340. 

68. Paulk v. Williams, 28 Ga. A. 
183, 110 SE 632; Benedict v. Miner, 
58 Ill. 19; Hert v. Oehler, 80 Ind. 83; 
Franklin L. Ins. Co. v. Courtney, 60 
Ind. 134; Williams v. Midland Nat. 
Bank, (Tex. Civ. A.) 191 SW 1181. 

fa] Thus. interlining the words 
“after maturity,’ after the provision 
for the payment of interest, discharg- 
es a surety, although the amount of 
the note had been left blank to be 
filled) apy) Branklin)) ins. "Co.) aw; 
Courtney, 60 Ind. 134: 

69. Marsh v. Griffin, 42 Iowa 403; 
Fulmer v. Seitz, 68 Pa. 237, 8 AmR 
172; Neff v. Horner, 63 Pa. 327, 3 AmR 
555. 

70. Ga.—Hill v. O’Neill, 101. Ga. 
832, 28 SH 996. 

Ind.—Schnewind v. Hacket, 54 Ind. 
248. 

Minn.—F'tillmore County v. Green- 
leaf, 86 Minn. 242, 883 NW 157. 

N. M.—Ruby v. Talbott, 5 N. M. 251, 
21 P 72, 3 LRA 724, 
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Oh.—Thompson vy. Massie, 41 Oh. 
St. 307; Harsh v. Klepper, 28 Oh. 
St. 200; McDowell v. Reese, 10 Oh. 


Dec. 

S. C.—Sanders v. Bagwell, 37 S. C. 
145, 15 SH 714, 16 SE 770, 32 8S. C. 
238, 10 SE 946, 7 LRA 743. 

Tex.—Casey-Swasey Co. v. Ander- 
son, 37 Tex. Civ. A. 223, 83 SW 840. 

Ont.—-Bristol, etc., Land Co. v. Tay- 
lor, 24 Ont. 286. 

Sask.—-General Financial Corp. v. 
Le Jeune, 11 Sask. L. 38, 39 DomLR 
33, [1918] 1 WestWkly 372. 

[a] Reduction of rate of interest 
discharges surety. Fillmore County 
Ma Greenleaf, 80 Minn. 242, 83 NW 

%. , 

[b] Increase of rate discharges 
surety, even though it was given as 
consideration for agreement to ex- 
tend time of payment, to which ex- 
tension the surety had consented. 
General Financial Corp. v. Le Jeune, 
11 Sask. L. 38, 39 DomLR 33, [1918] 
1 WestWkly 372. 

71. Ind.—Bucklen v. Huff, 53 Ind. 
474; Huff v. Cole, 45 Ind. 300. 

Mass.—Bearse v. Lebowich, 234 
Mass. 492, 125 NE 621; Cambridge 
Sav. Bank v. Hyde, 131 Mass. 77, 41 
AmR 193. 

Mo.—Hemery v. Marksberry, 57 Mo. 


399. 

N. Y.—Sanford v. Story, 15 Misc. 
536, 38 NYS 104. 

Tex.—Claiborne v. Birge, 42 Tex. 
98; Terrell v. Barrack, 2 Tex. A. Civ. 
Cas. § 667. 

Vt.—Richmond v. Standclift, 14 Vt. 


258. 
Hey ea v. Wilson, 12 OntWN 
[a] Collateral agreement to pay 


usurious interest will. not avoid note 
as to the sureties thereon, asthe col- 
Jateral agreement is void. Terrell v. 
Barrack, 2 Tex. ‘Av ‘Civ: ‘Cas: § 667. 
See Philippine Nat. Bank v. Escueta, 
50 Philippine 991 (holding that a 
charge by the creditor in its book ac- 
counts of a higher rate of interest 
than that fixed in the surety agree- 
ment did not release sureties where 
the creditor in its action did not de- 
mand the higher rate). 


hd Wheeler v. Washburn, 24 Vt. 
“73. Bucklen v. Huff, 53 Ind. 474: 


Cambridge Sav. Bank v. Hyde, 131 
Mass. 77, “44 AmRo 293s (Santord™ va 
Story, 15 Mise. 536, 38 NYS 104. But 
see Sanders v. Bagwell, 37 S. C. 145, 
15 SEH 714, 16 SE 770, 32 S. GC. 288, 


lateral agreement for interest was 
held not to discharge surety on the 
basis that by his actions he had as- 
sented to it). 

74. Bearse v. Lebowich, 212 Mass. 
344, 99 NE 175; Schroyer v. Thomp- 
nes 262 Pa, 282, 105 A 274, 2 ALR 

[a] Agreement without consider- 
ation does not discharge surety. 
Schroyer v. Thompson, 262 Pa. 282, 
105 A 274, 2 ALR 1567. 

_ [b] Mere understanding that dur- 
ing time payment was delayed a dif- 
ferent rate of interest would be paid 
did not discharge surety. Bearse v. 
Lebowich, 212 Mass. 344, 99 NE 175. 

Necessity of consideration for 
agreement altering contract in gen- 
eral see supra § 198. 

75. Waugh v. Cook, 113 Ark. 127, 
167 SW 103. 

76. McAlpin v. Clark, ‘11 Oh. Cir. 
Ct. 524, 5 Oh. Cir. Dec. 364. 

77. Schwartz v. Smith, 143 App. 
Div. 297,- 128 "NY¥Sel? Taft 207) Nets, 
714 mem, 101 NE 1121 mem]. 


78. U. S.—Fertig v. Bartles, 78 
Fed. 866 , 
Cal.—Rateman v. Mapel, 145 Cal. 


24153: (Puitea. 

Ga.—Brock Candy Co. y. Craton, 33 
Ga. A. 690, 127 SE 619. 

Mer oc v. Salmon, 5 Gill & J. 

N. C.—Rouss v. Krauss, 126 N. C. 
667, 36 SH 146. 

Pa.—Crompton’s Est., 9 Pa. Co. 134; 
Bentz’s Est., 14 Phila. 258. 

S. C.—Rouss' v. King, 69 S. GC. 168. 
48 SE 220. 

Tex.—Fuqua y. Pabst Brewing Co., 
(Civ. A.) 36 SW 479. 

Eng.—Gordon v. Rae, 8 E & B. 
1065, 92 HCL 1065, 120 Reprint 396: 
Seller v. Jones, 16 M. & W. 112 158 
Reprint 1121. pete 

79. J. R. Watkins Co. v. Prui 
Okl. 231, 266 P 770. renee 

80. Commercial Nat. Bank v. Lon- 
don, etc., Indemn. Co., 56 App. (D. C.) 
76, 10 F. (2d) 641; Koppitz-Melchers 
Brewing Co. .v. Schultz, 68 Oh. St. 407, 
67 NE 719; Gerke v. Wiedemann 
Brewing Co., 20 Oh. Cir. Ct. 174, 11 
Oh. Cir. Dec. 206. - 

[a] Bank’s offer to accept less will - 
not render surety liable. Commercial 
Nat. Bank yv. London, ete., Indemn. 
Co., 56 App. (D. C.) 76, 10 H. (2d) 641. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


—§§ 209-212] 


favor of a person, without the consent of the sure- 


ty who guarantees such credit, completely releases | 


the surety.*! 

[§ 210] g. Acceleration of Maturity. As a gen- 
eral rule, sureties upon notes due successively will 
-be discharged by an aereement entered into between 
the payee and the principal, without their consent, 
that upon nonpayment at maturity of any of the 
notes all shall become due.” It has been held, how- 
ever, that, where the maturity of notes due succes- 
sively has been accelerated by a contract to which 
the surety who signed the notes is not a party, he 
is not discharged from liability in as much as the 
contract in no way affected his liability and he was 
only bound to pay on the dates specified in the 
notes.*3 

[§ 211] h. Arbitration. A surety for the per- 
formance of an award will be discharged by a sub- 
stitution of arbitrators,°+ or by the inclusion of mat- 

_ ters in the award not embraced in the submission,§*® 
or if the arbitrators alter the contract of the sure- 
ty.°° The submission of the question of damages 
in condemnation proceedings to arbitrators instead 
of to a jury will not discharge a surety of plaintiff,** 
provided the award is filed in court and judgment 
entered thereon;§® but if the submission is treated 
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as a common-law arbitration, to have effect irrespec- 
tive of any action of the court, the surety will be 
discharged.8® 

_[§ 212] i. Miscellaneous Changes or Altera- 
tions.°° Applying the general rule as to the effect 
of material alterations,®! alterations as to the place? 
or time of performance or payment,®® or date of the 
contract;°* changing the medium or manner of pay- 
ment ;°° inserting or striking out a material clause ;°° 
inserting in a note a provision for payment of at- 
torney’s fees;°’ making a joint note joint and sev- 
eral,®* or negotiable;°® changing a note to a draft;1 
affixing? or removing a seal;* erasing the word 
“surety” after a signature;* adding a name as wit- 
ness to the signature of sureties;® tearing from the 
bond a letter affixed thereto, which is a material part 
of the contract;® or changing a loan from one of 
securities to one of money,’ are material changes 
which discharge the surety. So the release of the 
warranty of a chattel sold discharges a surety for 
the purchase price,® as will the substitution of an 
article different in size or quality from that con- 
tracted for.® The addition of words more accurate- 
ly describing property mentioned in the contract,1° 
or the elimination from the principal’s bond of void 


81. Philippine Nat. Bank v. Vera- 
guth, 50 Philippine 253. 

82. Bright v. Mack, 197 Ala. 214, 
W2AS: Ass; - Peru; ePlow, .ete, Co> v. 
Ward, 1 Kan. A. 6, 41 P 64. 

83. Hatfield v. Jakway, 102 Nebr. 
831, 170 NW 181. 


84. Mackay v. Dodge, 5 Ala. 388. 

85. Hubbell v. Bissell, 2 Allen 
(Mass.) 196. 

86.- Titus. v. Durkee, .12.-U. C. °C. 


P. (Ont.) 367 (holding that where, by 
the original covenant, the principal 
was to have insured the subject mat- 
ter, the surety is released from lia- 
bility if, by the arbitration, the in- 
surance is done away with). 

87. Dowd v. American Surety Co., 
69 Or. 418,139" PY 112 (surety, com- 
pany). ‘ 

88. Dowd v. American Surety Co., 
60 Or. 56, 118 P 198. 


89. Dowd v. American Surety Co., 
supra. 
[a] Reason for rule.—The agree- 


ment would oust the jurisdiction of 
the court and effect a discontinuance 
of the action. Dowd v. American 
Surety Co.,,60 Or. 56,118 P 198. — 

90. What are material alterations 
in general see Alteration of Instru- 
ments §§ 37-89. 

91. ‘See supra § 197. 

92. White River, ete, R. Co. v. 
Star Ranch, etc., Co., 77 Ark. 128, 91 
SW 14; Good Roads Mach. Co. v. 
Moore, 25 Ind. A. 479, 58 NE 540; 
Singer Mfg. Co. v. Hibbs, 21 Mo. A. 
574; Ludlow v. Simond, 2 Cai. Cas. 
GN. Y.) 1, 2 AmD 291. 

[a] Surety for goods to be sold 
at particular place is not liable if 
the sale takes place elsewhere. Lud- 
low v. Simond, 2 Cai. Cas. (N. Y.) 

THD 32913 
, a U. S—U.-S:.Glass Co. iv. West 
Virginia Flint-Bottle Co., 81 Fed. 993 
[rev on other grounds 89 Fed. 828, 32 
CCA 364]. 

eee ee v. Sharp’s Rifle Mfg. 
Cosves. (Conn. 

Iowa.—Marion Sav. Bank v. Leahy, 
200 Iowa 220, 204 NW 456. 

Kan.—Peru Plow, etc., Co. v. Ward, 
1 Kan. A.' 6, 41 P 64. 

Pal—Comsiiv. Carl) 1/2) Pa. Dist. 759, 
6 Dauph. Co. 166: 

Tex.—Clark v. Cummings, 84 Tex. 
610, 19 SW 798; Butler v. State, 31 
Tex. Cr. 63, 19 SW 676. 

Wis.—Mertz v. Fleming, 185 Wis. 
58, 2009 NW 655. 

Ont.—Citizens’ Ins. Co. v. Cluxton, 
13-Ont. 382. 


94. Wood vy. Steele, 6 Wall. (U. 
S.) 80, 18 L. ed. 725; Brannum Lum- 
ber’ Co. v. Pickard) 38) Ind. A) 484; °71 
NE 676; Britton v. Dierker, 46 Mo. 
591, 2 AmR 553; Brown v. Straw, 6 
Nebr. 536, 29° AmR 3869. “But “see 
Greene County v. Jefferson City 
Bank, 196 fowa 1164, 195 NW 3, 196 
NW 94 (holding alteration in date of 
bond executed to secure repayment of 
county funds deposited in bank not a 
material alteration discharging sure- 
ties, since bond did not take effect 
until delivery and did not have to be 
dated at all). } 

[a] Alteration of date of instru- 
ment is not authorized by consent to 
an extension of the time of payment. 
Brannum Lumber Co. y. Pickard, 33 
Ind. A. 484, 71 NE 676. 

95. Ga.—Hanson  v. 
Ga. 303. 

N. Y.—-Church v. Howard, 17 Hun 
5 [rev on other grounds 79 N. Y. 415]; 
Bangs v. Strong, 7 Hill 250,42 AmD 
64. But see Degnon-Mclean Constr. 
Corve City” Drust, rete 99 Apps Div: 
195,90 "NYS 1029 [aff 184 N.Y. 554 
mem, 76 NE 1095 mem] (holding that 
since surety was not prejudiced by. 
ereditor paying bills owed by princi- 
pal, instead of making payment in 
cash, he was not discharged). 

N. C.—Darwin v. Rippey, 63 N. C. 
318. 

S. D.—Howard v. Lefler, 38 S. D. 
294, 161 NW 197. 

Tex.—Bogarth .v. 
Mexi cb Ol: 

{a] Thus change from _ interest- 
bearing assessment certificates to 
cash discharged surety. Howard v. 
Lefler, 38 S. D. 294, 161 NW 197. 

96. U. S.—U.S. Glass Co. v. West 
Virginia Flint Bottle Co., 81 Fed. 993 
[rev on other grounds 89 Fed. 828, 32 
CCA 364]. 

Ind.—Weir Plow Co. v. Walmsley, 
110 Ind. 242, 11 NE 232. 

Miss.——Wynnegar v. Southwestern 
Co., 120 Miss. 675, 83 S°3. 

Mo.—Anselm v. Groby, 62 Mo. A. 
421. 

N. Y.—Paine v. Jones, 14 Hun 577 
[aff 76 N. Y. 274]. 
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Pa.—Laneaster v. Barrett, 1 Pa. 
Super. 9, 37 WklyNC 251. 
Tex.—Equitable Surety Conv: 


Stemmons, (Civ. A.) 239 SW 1037. 
Eng.—Eyre v. Bartrop, 3 Madd. 221, 
56 Reprint 491. ; 
[a] Zllustrations.—(1) Insertion, 
in contract for sale of goods to be 
furnished in the future, of clause “all 
goods specified in this contract, and 
in the price-list attached, have been 


delivered to the” principal, dis- 
charged surety. Weir Plow Co. vy. 
Walmsley, 110 Ind. 242, 11 NE 232. 
(2) Abrogation of clause in mortgage 
providing for the release of a portion 
of the premises on part payment dis- 
charges surety on bond secured by 
mortgage. Paine v. Jones, 14 Hun 
577 [aff 76 N. Y. 274]. (3) Elimina- 
tion of provision that no right of ac- 
tion should accrue to party other 
than the owner discharged surety. 
Equitable Surety Co. v. Stemmons, 
(Tex. Civ. A.) 239 SW 1037. 

97. Kerr v. Iddings, 6 Oh. Cir. Ct. 
604, 3 Oh. Cir. Dec. 607. 

98. Eckert v. Louis, 84 Ind. 99; 
Banque Provinciale v. Arnoldi, 2 Ont. 
L. 624, 

Haines v. Dennett, 11 N. H. 

1. Simons v. McDowell, 125 Ga. 
203, 58 SE 1081. 7 

2. State v. Smith, 14 Del. 143, 31 


A 516; Fred Heim Brewing Co. v. 
Hazen, 55 Mo. A. 277. 
3. Organ” v. Allison, 9. “Baxt. 


(Tenn.) 459. 

4. Laub v. Paine, 46 Iowa 550, 26 
AmR 1638; Rogers v. Tapp, 1 Tex. A. 
Civ Casi Vs L308: 

5. White Sewing Mach. Co. v. Sax- 
on, 121 Ala. 399, 25 S 784; Swank v. 
Kaufman, 255 Pa. 316, 99 A 1000, LRA 
1917D 826.. But see J. R. Watkins 
Medical Co. v. Montgomery, 140 Ark. 
487, 215 SW 638 (holding that unau- 
thorized addition of name of a wit- 
ness did not discharge surety since 
the addition was not an alteration of 
the contract itself); Heard v. Tap- 
pan, 121 Ga. 437, 49 SE 292 (where 
affixing name of witness to instru- 
ment was held not a material altera+ 
tion affecting the surety’s liability, 
unless it was procured by the payee, 
or done with his assent or knowledge 


for the purpose of defrauding the 
surety). c 
[a] Insertion of attesting witness 


to unattested instrument is a mate- 
rial alteration. White Sewing Mach. 
Co. v. Saxon, 121 Ala. 399, 25 S 784: 


6. Allen Iron, etc., Co. v. Provi- 
cence Iron, etc., Co., 63 Pa. Super. 
459. 

7. Baglin v. Southern Surety Co., 
41 App: (D. C.) 530. 

8. Crouch v. Parker, 188 Ind. 660, 
125 NE 453. 


OF Grant \“v., Smith, "46 0N.  Yo2293. 
(three boiler engine for two boiler 
one). 

10. Starr v. Blatner, 76 Iowa 356, 
41 NW 41; Rowley v. Jewett, 56 Iowa 
492, 9 NW 353. 
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provisions,+! is an immaterial alteration, and does 
not affect the lability of the surety. 

[§ 213] J. Execution of New Contract or Taking 
While a new contract made by 
the creditor or obligee to take the place of a for- 
mer one will, in general, discharge sureties on the 
old contract, 13 a new contract with a surety or its 
nominal representative for the completion of the 
work contracted for, made after the default of the 
principal and notice by the surety that it would com- 
plete the contract, will not discharge the surety from 
the liability for obligations incurred by the prinei- 
A new bond does not take 
the place, necessarily, of the old one, but may be 
eumulative;15 nor does the taking of bonds in ju- 
dicial proceedings discharge sureties who were lia- 
ble before such bonds were given.'® 
the intention is clearly otherwise, the new bond will 
be held to release the sureties on the first one.*? 
Tf the relation terminates by the making of a new 
obligation, the sureties on the prior one are not dis- 


of New Security.” 


pal under the contract.1* 


11. Equitable Surety Co. v. Stem- 
mons, (Tex. Civ. A.) 239 SW 10387. 

12. New bond as: 

Discharging surety on _ injunction 

bond see Injunctions § 792. 
Releasing surety on bond of munici- 

pal office see Municipal Corpora- 

tions § 1227. 

13. Avoyelles Police Jury v. Gas- 
pard, 161 La. 70, 108 S 128; American 
Casualty Ins. Co. v. Green, 70 App. 
Divs 267, 75 NYS-407 [aff 17S. N. VY. 
580 mem, 70 NE 1094 mem]; Citizens’ 
incon. ae .cluxton, se Ont..s82r 
Onell ve Canter, 9) U.C.@. Be (Ont.) 

70. 

[a] Abandonment of new agree- 
ment and continuation of the busi- 
ness according to the terms of the 
original agreement will not renew 
the surety’s obligation. American 
Casualty Ins. Co. v. Green, 70 App. 
Diver26is) co, INES 40% fatty 178) INL Ye 
580 mem, 70 NE 1094 inem]. 

[b] Sale to bailee of chattel rent- 
ed him, with provision in contract 
that, if bill of exchange given by the 
buyer is dishonored, the sale is to be 
void, discharges the surety for the 
hire. O’Neill v. Carter, 9 U. C. Q. B. 
(Ont.) 470. 

14. Harley  v. Mapes Reeves 
‘Constr. Co., 33 Mise. 626, 68 NYS 191. 

15. U. S.—McClaskey v. Barr, 79 
Fed. 408; In re Blumer, 13 Fed. 623: 
Postmaster- Grey, Ni. Munger, 19 “ 
CAs ONO. ls 09 2 Paine wit3 oi Post. 
master-Gen. v. Reeder, 19 F. Cas. No. 
11,311, 4 Wash. 678. 

Cal.—Spencer vy. Houghton, 2 Cal. 
Unrep. Cas. 464, 6 P 853. 

Ga.—Stewart v. Johnston, 87 Ga. 
97,13 SE 258; Sutton v. Williams, 77 
cOkays Si) peal -ileatiya Etsy 

Ind.—State v. Mitchell, 132 Ind. 
461, 62 NE 86; Allen v. State, 61 Ind. 
268, 28 AmR 673; American Bonding 
Co. v. Hall, 57 Ind. A. 523, 106 NE 5234. 

Ky.—Abshire v. Rowe, 112 Ky. 545, 
66 SW 394, 23 KyL 1854, 99 AmSR 
302, 56 LRA 936. 

Whitmore, 142 


Mass.—Brooks v. 
Mass. 399, 8 NE 117. 

Mo.—Wood v. Williams, 61 Mo. 63. 

N. Y.—Waterloo First Nat. Bank 
Vv. Story, 131 App. Div. 472, 115 NYS 
421 [rev on other grounds 200 N. Y. 
346, 93 NE 940, 34 LRANS 154, 21 
AnnCas 542, and aff 53 Misc. 429, 103 
NYS 233]; Peo. v. Cushing, 36 Hun 
483; Gilbert v. Luce, 11 Barb. 91. 

Or.—Hand Mfg. Co. v. Marks, 36 
Orb23, Darel biz, bs P 107259 © 5496 
Bellinger v. Thompson, 26 Or. 320, 37 
2 T1440 PB 229. 

Bae oree v. Keefer, 28 Pa. Su- 
per. 256. 

ae Bond given under mistake of 
facts.— Where a trustee of two es- 
tates gave a bond for each, with a 
different surety on each bond, and a 
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curred.1& 


However, if 


instrument ;7° 


surety on one bond, under the impres- 


sion that he was liable on the other 
instead, petitioned for release from 
the latter, and was discharged there- 
from, a new bond being given, it was 
held that the sureties on the first 
bond remained liable. Brooks | y. 
Whitmore, 142 Mass. 399, 8 NE 117. 

{[b] Thus sureties on a bond given 
on May 7, 1901, for the term of one 
year, for the support of the princi- 
pal’s wife and children, are not dis- 
charged by a decree directing a new 
bond to be given before July 1, 1901. 
Keefer v. Keefer, 28 Pa. Super. 256. 

New bond of: 

Executor or administrator see Hxecu- 

tors and Administrators § 2569. 
Suan see Guardian and Ward § 

505. 

Officer see Officers § 415. 

16. Whitney v. Stearns, 16 Me. 
394; Smith v. Falconer, ‘11 Hun 481 
[aff 79 N. Y. 683. mem]; King v. 
Blackmore, 72 Pa. 347, 13 AmR 684; 
Gowan v. Graves, 10 Heisk. (Tenn.) 


eke Sharp v. Embry, 1 Swan (Tenn.) 
54. 
[a] Sureties on notes given for 


the purchase of land sold for parti- 
tion will not be discharged from lia- 
bility by. the attempt of the creditor 
to collect a judgment on an injunc- 
tion bond, which was given in a pro- 
ceeding instituted by the principal to 
enjoin judgments rendered on the 
aforesaid notes. Gowan v. Graves, 10 


Heisk. (Tenn.) 579. 
17. U.S. Vv. Wardwell, 28 EF. Cas. 
No. 16,640, 5 Mason 82; Ramsey v. 


Coolbaugh, 13 Iowa 164; 
Gair, 15 Ont. 362. 

[a] New delivery bond given in 
lieu of the bond previously given dis- 
charges the sureties on the former 
bond. Ramsey v. Coolbaugh, 13 Iowa 


Oxford v. 


[b] Under statute requiring new 
‘instead of the bond required 
by’”’ a former act, sureties on the for- 
mer bonds were discharged upon such 
new bonds being given. OLS SS NE 
No. 16,640, 5 


Wardwell, 28 F. Cas. 
Mason 82. 
18. Tittle v. Bennett, 94 Ga. 405, 


21 SE 62; Hawley v. U. S. Fidelity, 
etc., Co., 100 App. Div. 12, 90 NYS 893 
[aff ‘184 N. Y. 549 mem, 76 NE 1096 
mem]; Sharpe v. Connelly, 105 N. 
C. 87, 11 SE 177; Frontenac County 
v. Breden, 17 Grant Ch. (Ont.) 645; 
Grand Junction R. Co. v. Pope, 30 U. 
Cue. PAGOnt.) 633% 

19. McGehee v. Scott, 15 Ga. 74; 
Reilly v. Dodge, 59 N. Y. Super. 199, 
14 NYS 129 [aff 131 N. ¥.. 153;).29 NE 
1011]; Wilson v. Glover, 3 Pa. 404. 

20. Hotel Milton Co. v. Powell, 146 
Mo; A. (208) 123 .Siw «953% 

21. McLennan v. Wellington, 48 
Kan. 756, 30 P 183. 


[§§ 212-215 


charged as to defaults which already have oc- 
In any event the release of a surety by 
the making of a new bond is not effected until the 
new bond is executed and accepted.?® 

New lease. The giving of a new lease which super- 
sedes the old one will release from lability sure- 
ties on the first one.?° 

[§ 214] K. Mutilation or Spoliation of Principal 
Contract. A physical destruction of the original con- 
tract by a stranger,?? or an accidental mutilation,”? 
or a destruction or mutilation by the guardian of the 
ereditor,** or an alteration by a stranger,?* will not 
discharge the sureties. 

[§ 215] L. Diversion of Contract or Use of Pro- 
ceeds for Unauthorized Purpose. 
surety on a note or other instrument for a specified 
purpose, according to the agreement of the parties, 
he is not liable, if it is used for a different purpose 
without his consent, to anyone having notice or 
knowledge of such purpose and the diversion of the 
but one who takes the instrument: 


If one becomes a 


22. Rhoads v. Frederick, 8 Watts 
(Pa.) 448. 
[a] Accidental cutting off of sure- 


ty’s name by child will not release 
sureties. Rhoads v. Frederick, 8 
Watts (Pa.) 448. 


Shan Williams v. Moseley, 2 Fla. 
o . 
{a] Thus guardian of creditor did 


not release sureties by cutting off 
their names from the note. Williams 
v. Moseley, 2 Fla. 304. 

24. Anderson v. Bellenger, 87 Ala. 
334, 6 S 82, 13 AmSR 46, 4 LRA 680; 
Gay v. Farley, 16 Hawaii 69; State 
v. Scott, 104 Mo. 26, 15 SW 987, 17 
SW 11; Sumner v. Swink, (Tex. Civ. 
A.) 163 SW 355. 

[a] Erasure of surety’s name 
from claim bond by constable receiv- 
ing it was mere spoliation by a 
stranger. Sumner v. Swink, (Tex. 
Civ. A.) 163° SW 355. 

25. Ark.—Buskey v. Reynolds, 31 
Ark. 657. 

Ind.—Johnston v. May, 76 Ind. 293; 
Ham y. Greve, 34 Ind. 18. 

lowa.—Linquist v. Industrial Sav. 
Bank, 206 Iowa 1131, 221 NW 845; 
Haworth v. Crosby, 120 Iowa 612, 94 
NW 1098; Crossley v. Stanley, 112 
Iowa 24, 883 NW 806, 84 AmSR 3821. 

Ky. —Lovelace v. Lovelace, 136 Ky. 
452, 124 SW 400, 136 AmSR 271; 
Planters’ State Bank v. Schlamp, 124 
Ky. 295, 99 SW 216, 30 KyL 473; Gano 
v. Farmers’ Bank, 103 Ky. 508, 45 SW 
519, 20 KyL 197, 82 AmSR 596; Rus- 
sell v. Ballard, 16 B. Mon. 201, 63 


Miss.—Chaffe _ v. Taliaferro, 58 
i Herring v. Winans, Sm. & 


N. Y.—Benjamin v. Rogers, 126 N. 
Y. 60, 26 NE 970; Lee v. Highland 
Bank, 2 Sandf. Ch. 311. 


eta 151 Pao 228) 25 ASSO sie Am Sr 
742. 

Tenn.—Hermitage Nat. Bank vy. 
Carpenter, 131 Tenn. 136, 174 SW 263, 
AnnCas1916D 730; Hickerson = y. 
Raiguel, 2 Heisk. 329. 

Tex.—Goodwin vy. Abilene State 
Bank, (Civ. A.) 294 SW 883. 

Vt.—Harrington v. Wright, 48 Vt. 


427. 
Wis.—Moulton v. Posten, 52 Wis. 
v. Hudson, 7 Beav. 


169, 8 NW 621. 
Eng.—Archer 
551, 29 EngCh 551, 49 Reprint 1180 
[aff 15 L. J. Ch. 211]; Bonser vy. Cox, 
6 Beav. 110, 49 Reprint 767. 
Can.—Gordon v. Hefflewhite, [1927] 
Cans Sa Cy 299 [ho2 Tet Domi sda 
[a] Purpose sufficiently shown 
where trust deed securing note 
showed the purpose of the transac- 


M. Ch. 466. 


ere Chaffe v. Taliaferro, 58 Miss. 
[b] Diversions discharging sure- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 215] 


without notice or knowledge of the diversion from 
the use for which the surety executed it may hold 
the surety,?® and a surety cannot complain that a 
note was used for a purpose different from the one 
he supposed it would be,?7 or that the principal di- 
verted the proceeds to a use other than that agreed 
In some cases the rule is that, where a note 
is signed by a surety for the purpose of obtaining 
a discount, it is immaterial by whom the money is 
advanced, provided the purpose has been accom- 
plished, and although the note may be sold to an- 
other than the payee,?® or, such is the result if the 
party who takes such note has no knowledge of any 
limitation upon the purpose of’ the instrument im- 
posed by the surety, the fact that it is made to a 
particular payee being considered insufficient to give 


one 


ties —(1) A note given for the pur- 
pose of being used as collateral se- 
curity for an existing debt, and used 
to obtain additional credit. Archer 
v. Hudson, 7 Beav. 551, 29 EngCh 551, 
49 Reprint 1180 [aff 15 L. J. Ch. 211]. 
(2) A note intended as a renewal of 
an existing note, and used to obtain 
an additional loan. Harrington v. 
Wright, 48 Vt. 427. (3) A note exe- 
cuted to enable the principal to ob- 
tain money or future credit, and ap- 
plied on (Ham v. Greve, 34 Ind. 18; 
Linquist v. Industrial Sav. Bank, 206 
Jowa.1131, 221 NW. 845; Hawerth, v; 
Crosby, 120 Iowa 612, 94 NW 1098; 
Crossley v. Stanley, 112 Iowa 24, 83 
NW 806, 84 AmSR 321; Planters’ 
State Bank v. Schlamp, 99 SW 216, 30 


Ky. 473; Chaffe v. Taliaferro, 58 
Miss. 544; Benjamin v. Rogers, 126 
N. Y. 60, 26 NE 970; Goodwin vy. 
Abilene State Bank, (Tex. Civ. A.) 


294 SW 883), (4) or retained as se- 
curity for, an existing debt (Bushey 
v. Reynolds, 31: Ark. 657): (5) A 
surety on a note expressed to be 
given for a draft at three months 
date cannot be held liable by the 
payee who immediately, without dis- 
count, advanced the money to the 
principal. Bonser v. Cox, 6 Beav. 110, 
49 Reprint 767. 

[b] Diversion of proceeds (1) by 
creditor discharges the surety. 
Hermitage Nat. Bank v. Carpenter, 
131 Tenn. 136, 174 SW 263, AnnCas 
1916D 730; Goodwin v. Abilene State 
Bank, (Tex. Civ. A.) 294 SW 883. (2) 
Method of diversion is inconsequen- 
tial. Hermitage Nat. Bank v. Car- 
penter, supra. 

{e] It is immaterial that there 
was no fraud on the part of the credi- 
tor, and that the surety was not in- 
jured by the particular diversion. 
Gano v. Farmers’ Bank, 103 Ky. 508, 
45 SW 519, 20 KyL 197, 82 AmSR 596. 

26. Lovelace v. Lovelace, 136 Ky. 
452, 124 SW 400, 136 AmSR 271; Cha- 
Jaron v. McFarlane, 9 La. 227; Citi- 
zens’ Nat. Bank v. Durrill, 61 Mo. A. 
543 (restrictions imposed before ne- 
gotiation); McWilliams v. Mason, 31 
N. Y. 294 [rev 13 N. Y. Super. 276]. 

Filling blanks see Alteration of In- 
struments §§ 119-144; Bills and 
Notes § 322. 

27. Davis v. Atlanta Nat. Bank, 66 
Ga. 651; Flanagan v. Post, 45 Vt. 246; 
Farmers’ Bank v. Burchard, 33 Vt. 
346. 

[a] Cosurety without knowledge 
of representations.—If a principal 
procure one to sign a note with him 
as surety upon the representation 
that the money raised thereon shall 
be paid upon debts on which the sure- 
ty is already bound for him, a cosure- 
ty is not affected by such representa- 
tion, when the money thus raised is 
paid on a debt for which he is sole 
surety for the principal, unless he 
had knowledge of such representa- 
tion. Flanagan v. Post, 45 Vt. 246. 

{[b] Thus a note payable to a par- 
tieular person or bearer is negotiable, 
and sureties who sign and intrust it 


[50 C. J.—9] 


PRINCIPAL AND SURETY 


them.?? 


to the particular debtor or maker, 
who places it in the hands of bearer 
as collateral to secure another note 
of the makers, are not discharged, al- 
though they expected it to be used 
only to borrow money from the payee 
in the note. Davis v. Atlantic Nat. 
Bank, 66 Ga. 651. 


28. Ft. Dodge Grocery Co. v. 
Brown, (Iowa) 152 NW 500. See Hef- 
ferlin v. Krieger, 19 Mont. 123, 47 


P 638 (where decision seems based on 
ground that sureties did not show 
themselves to be injured). 
29. Ala.—Planters’, etc., 
Blair, 4 Ala. 6138. 
Ky.—Browning v. Fountain, 1 Duv. 
13; Ward v. Northern Bank, 14 B. 
Mon. 351 [overr in effect Conway v. 
U. S. Bank, 6 J. J. Marsh. 128]; Smith 
era 10 B. Mon. 266, 52 AmD 


Bank v. 


Miss.—Commercial Bank v. Clai- 
borne, 6 Miss. 301. 
N. H.—Hunt v. Aldrich, 27 N. H. 31. 


N. C.—Parker v. McDowell, 95 N. C. 
21:9'59-59) -AmiIRNZ3) feaRay Vien Banik; 15 
NiO MHA 


Vt.—-Flanagan v. Post, 45 Vt. 246; 
Middlebury Bank v. Bingham, 33 Vt. 
621; Montpelier Bank v. Joyner, 33 
Vt. 481. 

[a] Note payable to accommoda- 
tion indorser and indorsed by him 
may be discounted at bank other than 
that intended without discharging 
sureties. Parker v. McDowell, 95 N. 
C; 20:9, 59° AmIR» 23'5° 

[b] Thus, w'here several as sure- 
ties execute a note to raise money to 
pay any note on which one of such 
sureties is sole surety and to whom 
the new note is delivered to get it 
discounted, and, before the latter note 
is discounted and on the faith of it, 
such.sole surety pays the note on 
which he is surety out of his own 
funds, he is not bound to surrender 
the new note to his cosureties. 
Flanagan v. Post, 45 Vt. 246. 

Right to dispose of note to person 
other than payee see Bills and Notes 
§ 338 notes 62-65. 

Suing in name of payee see Bills 
and Notes §§ 1088, 1108. 

30) (Witica ws -Bank sv." iGanson, 410 
Wend. (N. Y.) 314 (as to the con- 
struction of which see Benjamin v. 
FUOS ELS elie OL amNY con sO muNGHT | -O1a0) 
[where, however, the party taking 
the note had knowledge and the sure- 
ties were discharged]. 

31. Perkins v. Ament, 2 Head 
(Tenn.) 110 (holding, however, that 
if the surety became such with the 
intention that it should be passed to 
the payee only, the surety would not 
be bound if the note was never passed 
to the payee). 

32. Knox County Bank vy. Lloyd, 
18 Oh. St. 353; Clinton Bank v. Ayres, 
16 Oh. 282; Greenville v. Ormand, 51 
SG.158) 23 SE 50, 64 AmSR 663, 39 
LRA 847. But see Cross v. Rowe, 22 
N. H. 77 (where sureties were held 
not discharged from liability on a 
note payable to a bank or order, 
which was given to raise money for 


Consent of surety. 
rules** a surety may consent to a diversion of the 
instrument or proceeds,**® or waive a defense that 
he has been discharged thereby.?® 


[50 C.J.] 129 


such notice,*° or where there is a general intention 
to become surety to raise money without regard to 
whom the note should be passed. 
note is made payable to a bank, or a cashier of a 
bank, so that it shows on its face that it was made 
for the purpose of being discounted at a particular 
bank, it has no validity as to the sureties unless it 
be so discounted.*? 
held that if a note is not delivered to the payee but 
is sold to a third person without the consent of the 
sureties thereon, it cannot be enforced against 


However, if a 


In other cases, however, it is 


In accord with the general 


a horse, and instead of being dis- 
counted was given to the seller, and, 


after maturity, indorsed by the 
bank). : 
[a] In North Carolina (1) the rule 


of the text seems to be the law. 
Parker v. McDowell, 95 N. C. 219, 59 


AmR 235; Southerland v. Whitaker, 
50 N. C. 5; Dewey v. Cochran, 49 N. 
C. 184. (2). But it ‘has been held that, 


where a note payable to plaintiff bank 
was handed by the maker to the 
president thereof, who received it in- 
dividually, and not as president, and 
advanced the amount of the note, but 
did not discount the note with the 
bank until two years afterward, hav- 
ing forgotten to do so in the mean- 
time, there was a sufficient delivery 
of the same to the bank to bind the 
sureties thereon. Farmers’ Bank vy. 
Couch, 118 N. C. 486, 24 SE 737. (3) 
And w'here a note with sureties was 
intended to be discounted by a bank, 
and the proceeds applied in paying a 
note held by the bank, and the bal- 
ance applied in payment of debts due 
by the principal to a third person, and 
such third person was given the note 
to be presented to the bank, but the 
latter refused to discount it, and such 
third person obtained judgment on 
the note in the name of the payee, 
claiming that, after refusal of the 
bank to discount it, he was authorized 
to retain it as security, it was held 
that the judgment should be held 
first for the person paying the debt 
to the bank, and, second, for the satis- 
faction of the claims of the third per- 
son. Tysor v. Lutterloh, 57 N. C. 247. 

33. lIowa.—Howe v. Selby, 53 Iowa 
670, 6 NW 39. 

Me.—Chase v. Hathorn, 61 Me. 505; 
Granite Bank v. Ellis, 43 Me. 367. 

Mass.—Prescott v. Prinsley, 6 
Cush; 233. 

Oh.—Stone v. Vance, 6 Oh. 246 

Pa.—Janes v. Benson, 155 Pa. 
26 A 752, 35 AmSR 899. 

{a] In Texas (1) it is not author- 
itatively settled whether a note sold 
by the maker to a person other than 
the payee without the knowledge or 
consent of the accommodation surety 
discharges the surety or not. Rabb 
v. Seidel, (Commn. A.) 250 SW 420 
[rev (Civ. A.) 218 SW 607]. (2) In 
some courts of the state a surety is 
discharged. Rabb v. Seidel, supra; 
Battle v. Cushman, (Civ. A.) 33 SW 
1037; Eck v. Schuermeyer, (Civ. A.) 
29 SW 241. (8) In others he is held 
still liable. Bull v. Latimer, (Civ. 
A.) 80 SW 252. 

34. See supra § 191. 

35. -Chase v. Hat'horn, 61 Me. 505 
(sale of note to person other than 
payee); Hermitage Nat. Bank v. Car- 
penter, 131 Tenn. 136, 174 SW 263, 
AnnCas1916D 730. 

[a] Consent may be implied.— 
Chase v. Hathorn, 61 Me. 505. 

36. Mastin Bank v. Hammer- 
slough, 72 Mo. 274. 

[a] New promise to pay the debt 
waives the defense. Mastin Bank v. 
Hammerslough, 72 Mo. 274. 


489, 


180 [50 C.J.) 


[§ 216] M. Extension of Time 


Performance**?’—1. Operation and Effect—a. 
It is well settled that an extension?® to 


General. 


PRINCIPAL AND. SURETY 


of Payment or 
In 


the principal of the time of payment or perform- 


37. Extension of time by operation 
of law see infra § 315. 

38. Requisites and sufficiency of 
extension see infra §§ 227-247. 

39. . S.—Clark v. Gerstley, 204 
US S72b047 2I7uSCt 33i) 751. xed. 589 
{aff 26 App. (D. C.) 205]; Union Mut. 
Is Ins:.Co. vi Hanford, 143 US. 137; 
12 SCt 427, 36 L. ed. 118; Uniontown 
Bank v. Mackey, 140 U. S. 220, 11 SCt 
844, 35 L. ed. 485; U. S. v. American 
Bonding, ete., Co., 89 Fed. 921, [aff 89 


Fed. 925, 32 CCA 420]; American, 
etc., Mortg., etc., Corp. v. Marquam, 
62 Fed. 960; Scott v. Scruggs, 60 


Fed. 721, 9 CCA 246; Sprigg v. Mount 
Pleasant Bank, 22 F. Cas. No. 13,257, 
1 McLean 384 [aff 14 Pet. 201, 10 L. 
ed. 419]; U.S. vi Hillegas,'26 F. Cas. 
Nore L5,366, 3) Washe 708 = Varnum \ iv: 
Milford, 28 F. Cas. No. 16,890, 2 Mc- 
Lean 74. 

Ala.—Moses v. Home Bldg., etc., 
Assoc., 100 Ala, 465, 14 S 412; Cox v. 
Mobile, etc., R. Co., 44 Ala. 611; Gray 
v. Brown,.22 Ala. 262 Haden v. 
Brown. 18 Ala. 641; Inge v. Mobile 
Branch Bank, 8 Port. 108;. Everett v. 
U. S., 6 Port. 166, 30 AmD 584; Com- 
egys v. Booth, 3 Stew. 14; BPllis v. 
‘Bibb, 2 Stew. 68. 

Alaska.—Belleview v. Wittenberg, 
BR Alaska 515, “521° [eit Cye}-. 

Ark.—Colvin v. Glover, 143 Ark. 
498, 220 SW 832; Ward v. Nutt, 120 
Ark. 443, 179 SW 667; Thompson vy. 
Robinson, 34 Ark. 44; Ferguson v. 
State Bank, 8 Ark. 416. 

Cal.—Bridge v. Connecticut Mut. L. 
Bs 3Cos (2'67 Calis 774)- 142. Bests: 
Daneri v. Gazzola, 139 Cal. 416, 73 P 
179; Tuohy iv. Woods, 122 Cal. 665, 
55 P 683; Hammond Lumber Co. v. 
Richardson Bldg., etce., Co., (A.) 278 
P26. “Shank'7v; Blackburn, bo “Cal: 
A. 620, 200 P 762; Alexander v. Bos- 
worth, 26 Cal. A. 589, 147 P 607. 

Conn.—Deming v. Norton, Kirby 


Behar 
D. C.—Ambrose v. Hayes, 36 App. 
255; Catholic Univ. of America v. 


Morse, 32 App. 195; Clark v. Gerstley, 
26 App. 205 [aff 204 U. S. 504, 27 SCt 
337, 51 L. ed. 589]; Walker v. Wash- 
ington Title Ins. Co., 19 App. 575. 

Fla.—Bowen v. Darby, 14 Fla. 202. 

Ga.—McCrary v. Coley, Ga. Dec. 
104° Nunnally ‘ve J.B. Colt Co., 34 
Ga. A, 247, 129° SH1193 Duckett “v. 
Martin, 23 Ga. A. 630, 99 SH 51; 
MacIntyre v. Massey, 11 Ga. A. 458, 
75 SH 814. 

Ida.—Maydole v. Peterson, 7 Ida. 
502, 638 P 1048. 

Ill.— Skinner -v. Sullivan, 227 Ill. 
O3h sdoeN. nil .ifett, 27) Ta) A 66%); 
Home Nat. Bank v. Waterman, 134 
Tll. 461; 29 NE 503 [aff 30 Ill. A. 535]; 
Bradshaw v. Combs, 102 Ill. 428; 
Myers v. Fairbury First Nat. Bank, 
78 Ill. 257; Ward v. Stout, 32 I11.. 399; 
Kennedy v. Evans, 31 Ill. 258: Mon- 
tague v. Mitchell, 28 Ill. 481; Flynn 
v. Mudd, 27 Ill. 323; Cunningham v. 
Wrenn, 23 Ill. 64; Davis v. Peo., 6 Ill. 
409; Lawrence v. Hammond, 208 Ill. 
A. 81; Scherf v. Illinois Surety Co., 
207 Til. A. 298; Highland Park State 
Bank y. Sheahen, 149 Ill. A. 225; Skin- 
ner v. Sullivan, 127 Ill. A, 657 [aff 
227 111, 93, 81 NE 11]; Wyatt v. Du- 
frene, 106 Ill. A. 214; Gaar v. Hulse, 
90 Ill. A. 548; Peterson v. Stege, 67 
Ill. A. 147; Barnard v. Reynolds, 49 
tl. A. 596; Reed v..Cramb, 22.111. A. 
34: Henderson v. Dodgson, 9 Ill. A. 
80 [aff 113 Ill. 360]. 


Ind.—State v. Adams, 187 Ind. 165, | 


118 NE 680;+ Matchett v. Winona 
Assembly, ete., Assoc., 185 Ind. 128, 
113 NE 1; Spurgeon v. Smitha, 114 
Ind. 453, 17 Nl 105; Gipson v. Ogden, 
100 Ind. 20; Williams v. Scott, 83 Ind 
4053, Jarvis -v. Hyatt, 43 Ind. 163; 


Calvin v. Wiggam, 27 Ind. 489; Red- 
man v. Deputy, 26 Ind. 338; Dicker- 
son v. Ripley County, 6 Ind. 128, 63 
AmD 3873; Musgrave v. Glasgow, 3 
Ind. 31; Eberhart v. Eyre-Shoemak- 
er, Inc.,.78 Ind. Ai 658,134 NE 227; 
Bugh v. Crum, 26 Ind. A. 465, 59 NE 
1076, 84 AmSR 307; Oyler v. McMur- 


ray, 7 Ind. A. 645, 34 NE 1004. 
Iowa.—Mid-West State Bank wv: 


Struble. 203 Iowa 82, 83, 212 NW 377 
[cit Cyc]; Cambria Sav. Bank v. La 
Nier, 135 Iowa 280, 112 NW 774; Citi- 
zens’ Bank v. Barnes, 70 Iowa 412, 30 
NW 857; Lambert v. Shitler, 62 Iowa 
72, 17 NW 187, 71 Iowa 463, 32 NW 
424; Roberts v. Richardson, 39 Iowa 
290; Bonney v. Bonney, 29 Iowa 448, 
Lauman v. Nichols, 15 Iowa 161; Co- 
rielle v. Allen, 13 Iowa 289; Kelly v. 
Gillespie, 12 Towa DO pao AmD 516. 

Kan.—Diehl v. Davis, 75 Kan. 38, 
88 P 532; Horton Bank v. Brooks, 64 
Kan. 285. 67 P 860; Roberson v. 
Blevins; 57 Kan. 50,45. P 638; Rose v. 
Williams, 5 Kan. 483, 

Ky. Davis v. Clarkson Bank, 144 
Ky. 417, 138 SW 246; Daviess County 
Bank, ete., Coswe Wright, 129 Ky. 27. 
110 SW 361, 33 KyL 457, 17 LRANS 
1122% Champion v.. Robertson, 4 
Bush 17; Helm vy. Young, 9 B. Mon. 
394; Reid v. Watts, 4 J. J. Marsh. 440; 
Farmers’, etc., Bank v. Cosby, 4 J. J. 
Marsh, 3663."Clark vieRatton, 4 Jad. 
Marsh. 33, 20 AmD 203; Harris-Seller 
Banking Co. v. Bond. 47 SW 764, 20 


KyL 897; Dohn v. Bronger, 47 SW 
619. 20 KyL 823; Hardcastle v. Rec- 
tor, 11 Ky. Op. 4; White v. Tuber, 
10 Ky. Op. 644; Wiggins v. Johnson, 
10 Ky. Ov. 29: Hays v. Twyman. 8 
Ky. Op. 473; Wilson v. Davies, 5 Ky. 
Opt 25: 


La.—New Orleans Butchers’ Co-op. 
Abbatoir v. St. Bernard Rendering. 
ete., Co., 160 La. 574, 107 S 432, 433 
[cit Cyc]; Alter v. Zunts, 27 La. Ann. 
317; Deuil v. Martel, 10 La. Ann. 643; 
Calliham v. Tanner, 8 Rob. 299; Nolte 
v. His Creditors, 7 Mart. N: S. 9; Mil- 
laudon v. Arnous, 3 Mart. N. S. 596. 

Me.—Thomas_ v. Stetson, 59 Me. 
229; Dunn v. Spalding, 43 Me. 336; 
Lime Rock Bank v. Mallett, 34 Me. 
547, 42 Me. 349, 56 AmD 673; Chute 
v. Pattee, 37 Me. 102; Thomas v. Dow, 
33 Me. 390; Mariner’s Bank v. Abbott, 
28 Me. 280: Hutchinson v. Moody, 18 
Me. 393; Leavitt v. Savage, 16 Me. 
72; Kennebee Bank v. Tuckerman, 5 
Me. 130, 17 AmD 209. 

Md.—Berman v. Elm Loan, etc., 
Assoc., 114 Md. 191. 78 A 1104; - Dix- 
son v. Spencer, 59 Md, 246; Clagett v. 
Salmon, 5 Gill & J. 314. 

Mass.—Maglione v. Penta, 165 NE 
424: Schwartz v. American Surety 
Co., 231 Mass. 490, 121 NE 424: Frank- 
lin Sav. Bank v. Cochrane. 182 Mass. 
586, 66 NE 200, 61 LRA 760; Gifford 
v. Allen, 3 Metc. 255; Greely v. Dow, 
2 Metc. 176. 

Mich.—Walter A. Wood Mowing, 
etc., Co. v. Oliver, 103 Mich. 326, 61 
NW 507; Stevens wv. Oaks, 58 Mich. 
3438, 25 NW 309; Metz v. Todd, 36 
Mich. 473. 

Minn.—A. B. Klise’ Lumber Co. v. 
Enkema, 148 Minn. 5, 181 NW 201; 
Allis v. Ware, 28 Minn. 166, 9 NW 666; 
Wheaton v. Wheeler, 27 Minn. 464, 8 
NW 599; Huey v. Pinney, 5 Minn. 
Bhai, 

Miss.—Miller v. Lewis, 
598, 60 S 654; Harris v. 
156; Govan v. Binford, 25 Miss. 151. 

Mo.—Stillwell v. Aaron, 69 Mo. 539, 
33 AmR 517; German Sav. Assoc. v. 
Helmrick, 57 Mo. 100; Nellyville 
Bank vy. Lee, 198 Mo, A. 537, 182 SW 
1016; Citizens’ Bank v, Douglass, 178 
Mo. A. 664, 161 SW 601; Westbay v. 


103 Miss. 
West, 25 Miss. 


| 
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ance of the principal obligation by the ereditor or 
obligee, without the consent of the surety, will dis- 
charge the surety,*®® although the rule is subject to 


Stone, 112 Mo. A. 411, 87 SW 34; 
Bruegge v. Bedard, 89 Mo. A. 543. 

Nebr.—Shuler v. Hummel, 1 Nebr. 
(Unoff.) 204, 95 NW 350. 

N. H.—Wright v. Bartlett, 43 N. H. 
548; Grafton Bank v. Woodward, 5 
N. £99, 20° AmD -5€6. 

N.. Y.—National Park Bank v. Koeh- 
ler, 0d Nee 174, 97 NE 468; Pow- 
érs v. Silberstein, 108 N. Y. 169, 15 
NE 185; Shutts v. Fingar, 100 N. Y. 
boos, NE 588, 538 AmR 231; Kane v. 
Cortesy, 100 'N. VY. 1325.21 NE 8743 
Spencer v. Spencer, 95 N. Y. 353; Cal- 
vO. Vv; Davies, 73 N. Y. 211/529 Ame 
130 [aff 8 Hun 222]; Ducker v. Rapp, 
67 N. Y. 464; Hubbard v. Gurney, 64 
N. ¥. 457; Clark vy. Sickler, 64 N. Y. 
231, 21 AmR 606; Cary v. White, 52 
N. Y. 138 [rev 7 Lans. 1 (on subse- 
quent appeal 59 N. Y. 336)]; Albion 
Banki-ve:Burns, -46 Net? 120" fat 2 
Lans. 52]: Place v. MclIlvain, 38 N. 
Y. 96, 97 AmD 777 [aff 1 Daly 266]; 
Lowman ” vin Yatesy: 370N. 2 ¥.16045 015 
Transcr. A. 320; Billington v. Wagon- 
er, 33 N. Y. 31; Smith v. Townsend, 
25 -N. -Y.4793 “Banes vi Strong, “4 iN. 
Y. 315; Fischer v. Mahland, 191 App. 
Div. 209, 181 NYS 179; Orth v. Ander- 
son, 163 App. Div. 519, 146 NYS 689 
[aff 222 N. Y. 517 mem, 118 NE 1071 
mem]; Cohn vy. Spitzer, 145 App. Div. 
104, 129 NYS 104 f{aff 207 N. Y. 728 
mem, 101 NE 1098 mem]; Burfeind 
v. People’s Surety Co., 139 App. Div. 
762; 764, 124 NYS-385 [aff-203 No WY. 
602 mem, 96 NE 1111 mem, and cit 
Cyc]; Michigan SS. Co. v. American 
Bonding Co., 104 App. Div. 347, 93 
NYS 805; Germania L. Ins. Co. v. 
Casey, 98 App. Div. 88, 90 NYS 418 
[aff 184 N. Y. 554 mem, 76 NE 1095 
mem]; Froude v. Bishop, 25 App. 
Div. 514, 49 NYS 955; Shipman v. 
Kelley, 9 App. Div. 316,°41 NYS 328; 
Delaware, etc., R. Co. v. Burkhard, 36 
Hun 57 [mod on other grounds 114 
Ne OY OT, 2 NAD TOs SC alkvounavs 
Davies, 8 Hun 222 [aff 73 Ney Xs 211, 
29 AmR 130]; Wilson v. Edwards, 
6 Lans. 134 [rev 61 N. Y. 659 mem] 
(because the evidence did not justify 
a nonsuit); Dunham vy. Countryman, 
66 Barb. 268; Newsam vy. Finch, 25 
Barb. 175; Wagman vy. Hoag, 14 Barb. 
232; Merrill v. Reiners, 14 Misc. 583, 
36 NYS 684; Blackwell v. Bainbridge, 
19 NYS 681 [rev on other grounds 
1 Misc. 499, 20 NYS 950]; Miller v. 
McCan, 7 Paige 451; Neimcewicz v- 
Gahn, 8 Paige 614 [aff 11 Wend. 312];. 
Sailly v. Wilmore, 2 Paige 497; King 
v. Baldwin, 2 Johns. Ch. 554 [rev on 
other grounds 17 Johns. 384]; Dela- 
plaine v. Hitchcock, 4 Edw. 321. 

N. C.—Hamilton vy. Benton, 180 N. 
C. 79, 104 SE 78, 80 [quot Cye]; Sal- 
isbury First Nat. Bank y. Swink, 129 
N. C. 255, 39 SE 962; Hinton v. Green- 
leaf, 113 N.C. 6, 18 SE 56; Charlotte 
First Nat. Bank v. Lineberger, 83 N. 
C. 454, 35 AmR 582. 

N. D.—McCormick Harvesting 
ye Co. v. Rae, 9 N. D. 482, 84 NW 


Oh.—Faweett v. Freshwater, 
St. 637; -Ide iv. Churchill, 
372; Steubenville Bank vy. 
Osis 
Brewing 


31 Oh. 
14 Oh. St! 

Hoge,’ 6 
Gerke v. George Wiedemann 
COM ss (Oh? Cire Ct Ne ISG 
Sone ‘Oh. Cir. Cts 6447" Tones V.oTur= 
ner, 6 Oh. Dec. (Reprint) 1059, 10 
AmLRee 31, 6 CincLBul 231. 

Okl.—Hollis v. Parks, 92 Okl. 291, 
219 P 110; Kremke vy. Radamaker, 60 
Okiy 138) 159 P 475; Adams v. Fergu- 
son, 44 Okl. 544, 147 PB 772. 

Or. —Hoffman v. Habighorst, 49 Or. 
Sie) Ree) le Avice Gil = 12> PAGS Lazelle. v. Mil- 
ler, 40 Or. 549, (EME SKN 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


216] 


certain exceptions which are hereinafter consid- 


ered.*° 


The reasons for the discharge of the surety are 
that the extension amounts to an alteration of the 
principal contract without his consent,*! that it op- 
erates as a new loan to the principal,*? and that it 
impairs the surety’s right of subrogation‘? by pre- 


Pa.—Henderson y. Ardery, 36 Pa. 
449; Uhler v. Applegate, 26 Pa. 140; 
Miller vy. Stem, 12 Pa. 383; Follmer 
v. Dale, 9 Pa. 83; Clippinger v. Creps, 
2 Watts 45; Mattern v. Decker, 59 
Pa. Super. 186; Hull v. Weaver, 48 
Pa. Super. 290; Bauschard Co. v. New 
York Fidelity, etce., Co., 21 Pa. Super. 
370; Smith y. Shidler, 3 Pittsb. 550. 

Philippine.—La Insular v. Go-Tau- 
co, 39 Philippine 567, 571 [cit Cyc]. 

Porto Rico.—Guerra v. Iglesias, 26 
Porto Rico. 312, 315 [cit Cyc); Horto 
Bisee Bank v. Argueso, 1 Porto Rico 


R. I.—Fales v. McDonald, 32 R. I. 
406, 79 A 969, 971 [cit Cyc]. 

S. C.—Sloan v. Latimer, 41 S. C. 
217, 19 SE 491, 691; Maxwell v. Con- 
nor, 10 S. C. Eq. 14; Smith v. Tunno, 
6S. C. Eq. 443, 16 AmD 617; Kennedy 
v. Gibbes, 2 S. C. Eq. 380. 

S. D.—Smith vy. Blackford, 228 NW 
466; Bunker v. Taylor, 10 S. D. 526, 
74 NW 450; Bank of Commerce v. 
Humphrey, 6 S. D. 415, 61 NW 444. 

Tenn.—Foy vy. Sinclair, 93 Tenn. 
296, 30 SW 28; Apperson v. Cross, 
5 Heisk. 481; Washington vy. Tait, 3 
Humphr. 543. 

Tex.—Red River Nat. Bank v. Bray, 
105 Tex. 312, 148 SW 290 [rev (Civ. 
A.) 132 SW 968]; Wylie v. Hightow- 
er, 74 Tex. 306, 11 SW 1118; Yeary v. 
Smith, 45 Tex. 56; Pilgrim v. Dykes, 
24 Tex. 383; Brinker v. Cleveland 
First Nat. Bank, (Civ. A.) 16 SW (2d) 
965; Smallwood v. Bandera First Nat. 
Bank, (Civ. A.) 300 SW 665; Relia- 
ble Iron Works vy. First State Bank, 
ete; Co;, (Civ. A.) 241,.SW—-592:;° Scar- 
borough v. McKinnon, (Civ. A.) 202 
SW 223; Pattillo v. Citizens’ Nat. 
Bank, (Civ. A.) 197 SW 1054; Rusk 
First Nat. Bank v. Rusk Pure Ice Co., 
(Civ. A.) 136 SW 89; Fambro v. Keith, 
57 Tex. Civ. A. 302,122 SW 40; Wright 
v. Deaver, 52 Tex. Civ. A. 130, 114 SW 
165; Long v. Patton, 43 Tex. Civ. 
Alt 930 S Wi. 5193, . Marshall Nat: 
Bank we. Smith; $30fex. 'Civi, A... 555, 
77 SW 237; Robson v. Brown, (Civ. 
A.) 57 SW 83, 686;. Zapalac v. Zapp, 
Zo hex, Civ, A. 375, 54 SW 938; Angel 
v. Miller, (Civ. A.) 39 SW 1092; Tem- 
pleman v. Texas Brewing -Co., (Civ. 
A.) 35 SW 935; Victoria First Nat. 
Bank v. Skidmore, (Civ. A.) 30 SW 


564; Morris v. Booth,.(A.) 18 SW 
639; Babcock v. Milmo Nat. Bank, 1 
Mex AAS mc OLVies VOAS.. Soh OL wi eLLOeLr 


v.rCotan, | Tex. Ay Civi Cas. §°185. 
Vt.—American Surety Co. v. Cream- 
ervey COMPS.) 95) Vit. ole, <L2i, JA) 289i 
Newbury Bank v. Richards, 35 Vt. 
281; People’s Bank v. Pearsons, 30 Vt. 
711; Peake v. Dorwin, 25 Vt. 28; Tur- 
rill v. Boynton, 23 Vt. 142. 
Va.—Citizens’, etc., Bank v. McMur- 
ran, 138 Va.'657, 123 SE 507; Conner 
v. West, 129 Va. 85, 105 SE 762; Car- 
son v. J. L. Mott Iron. Works, 117 
Va. 21, 84 SE 12; Burson v. Andes, 
83 Va. 445, 8 SE 249; Steele v. Boyd, 
6 Leigh (33 Va.) 547, 29 AmD 218; 
Hill v. Bull, Gilm. (21 Va.) 149. 
W. Va.—Glenn v: Morgan, 23 W. 
Va. 467. ; 
Wis.—Fanning v. Murphy, 126 Wis. 
538, 105 NW 1056, 110 AmSR 946, 1 
LRANS 891; American Button Hole, 
etc., Mach. Co. v. Gurnee, 44 Wis. 49. 
Wyo.—Lawrence v. Thom, 9 Wyo. 
414, 64 P 339. , : 
Eng.—Overend vy. Oriental Binan- 
cial Corp., L. R. 7H. L. 348 [aff L. R. 
7 Ch. 142]; Midland Motor. Show- 
rooms, Ltd. v. Newman, [1929] 2 K. 
B. 256; Clarke v. Birley, 41 Ch. D. 
422; Stevenson v. Roche, 9 B. & cS: 
FO Gao Cin 326, LUMN Reprint 262; 
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Combe v. Woolf, 8 Bing. 156, 21 ECL 
486, 131 Reprint 360; Archer v. Hale, 
4 Bing. 464,-13 ECL 590, 130 Reprint 
846; Nisbet v. Smith, 2 Bro. Ch. 579, 
29 Reprint 317; Pooley v. Harradine, 
7 BE. & B. 431, 90) BC 431,7119! Re- 
print 1307; Greenough v. McClelanda, 
2H. & BE. 424, 105 HCL 424, 121 Re- 
print 159; Taylor v. Burgess, 5 H. & 


Nt, 1ST Reprint +2076) Samuel jvs 
Howarth, 3 Meriv. 272, 36 Reprint 
L0Os bx pa. Wilson da iVviesiodr. 4108 32 


Reprint 1145; Clarke v. Henty, 3 Y. 
& C. Exch. 187, 160 Reprint 667. 

Alta.—Walker v. Bowen, 26 Dom 
LR 22, 32 WestLR 871, 9 WestWkly 
484 [aff 10 Alta. L. 14, 29 DomLR 
ionic WestLR 989, 10 WestWkly 

Man.—Watson Mfg. Co. v. Bowser, 
16 WestLR 505 [app dism 21 Man. 21, 
18 WestLR 235]. 

Ont.—Bryans v. Peterson, 47 Ont. 
L. 298, 583 DomLR 429; Royal Bank v. 
Wagstaffe, 46 Ont. L. 372, 50 DomLR 
77; Howee v. Mills, 10 U. C. C. P. 194; 
Hooker v. Gamble, 9 U. C. C. P. 434; 
Bailey v. Griffith, 40 U. C. Q. B. 418; 
Mulholland v. Broomfield, 32 U. C. Q. 
B. 369; Darling’ v. McLean, 20 U. C. 
OMB Oe: 

Sask.—Tabachnick v. Chernenkoff, 
aa Sask. L. 365, [1923] 3 WestWkly 
N. W. Terr.—Le Jeune v. Sparrow, 1 
Terr” b. 384 

Yukon T.—McDonald vy. Bucholtz, 
2 WestLR 10. 

Newfoundl.—Attwood v. Lilly, 1 
Newfoundl. 98. : 

[a] Possible extension.—‘‘If a 
creditor, without the consent of the 
surety, enters into a contract with 
the principal, upon a sufficient con- 
sideration to give him an extension 
of time for a definite period, or enters 
into any contract with the principal, 
which in-its consequences may have 
the effect of giving such an extension 
of time to him, the surety is released 
from his engagement.” . Govan vy. Bin- 
ford, 25 Miss. 151, 155. 

40. See infra §§ 248-254. 

41. Ala.—Haden vy. Brown, 18 Ala. 


641. 

Cal.—Daneri v. Gazzola, 139 Cal. 
416, 73 P 179; Tuohy v. Woods, 122 
CaloOo poe rose: 

I1l.—Skinner v. Sullivan, 127 Ill. A. 
657 Pati 227 TIN 93,381 INEPT]: 

Iowa.—Mid-West State Bank vv. 
Struble, 203 Iowa 82, 212 NW 3877. 

Ky.—Daviess County Bank, etc., 
Co. v. Wright, 129 Ky. 21, 110 SW 361, 
33 KyL 457, 17 LRANS 1122. 

Tex.—Wylie v. Hightower, 74 Tex. 
306, 11 SW 1118. 

Eng.—Blest v. Brown, 3 Giffard 
450, 66 Reprint 486 [aff 4 De G. F. 
& J. 367, 65 EngCh 284, 45 Reprint 


1225). 

42. Spurgeon v. Smitha, 114 Ind. 
453, 17 NE 105; Musgrave v. Glas- 
gow, 3 Ind. 31. 


Effect of alteration or modification 
of contract generally see supra § 197. 

43. Skinner v. Sullivan, 127 Ill. 
AMES 7 Late 227 LI 93.8 INE 117; 
Gay v. Blanchard, 32 La. Ann. 497; 
Pipkin v. Bond, 40 N. C. 91. 

44. °U. S.—Union- Mut: LL. Ins. ‘Co: 
vy. Hanford, 143 U. S. 187, 12 SCt 437, 
36 L. ed. 118; Robertson v. Blower, 
263 Fed. 695; Edwards v. Goode, 228 
Fed. 664, 148 CCA 186. 

Towa.—Mid-West State Bank v. 
Struble, 203 Iowa 82, 212 NW 377. 

N,. Y.—Morgan v. Smith, 70 N. Y. 
537 [aff 7 Hun 244]; Cooper v. Wan- 
del, 9 NYSt. 9. 

Tex.—Red River Nat. Bank v. Bray, 
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venting his payment of the debt and procedure 
against the principal for indemnity.*# 
Applications of rule. 
of time discharges the surety+® has been applied to 
agreements for extension of the time of perform- 
ance of a contract ;*°® 
time for payment of the principal debt;*7 agree- 


The rule that an extensio 


arbitrations extending the 


105 Tex. 312, 148 SW 290 [rev (Civ. 
A.) 132 SW 968]; Benson vy. Phipps, 
87 Tex. 578, 29 SW 1061, 47 AmSR 
128; Short v. Shannon, (Civ. A.) 211 
SW .463; Fambro v. Keith, 57 Tex. 
Civ. A. 302, 122 Sw 40. 

Eng.—-Rouse vy. Bradford Banking 
Co.,, [1894] 2 Ch.) 32 [aff [1894] Are 
586]; .Clarke v. Birley, 41 Ch. D. 422; 
Samuel vy. Howarth, 3 Meriv. 272, 36 
Reprint 105. 

N. S.—McLaughlin Carriage Co. v. 
Niet 34 N.S. 193, 199, 37 CanLINS 

oO. 

Ont.—Royal Bank v. Wagstaffe, 46 
Ont. L. 372, 377, 378, 50 DomLR 77. 

Sask.—Tabachnick v. Chernenkoff, 
a Sask. L. 365, [1923] 3 WestWkly 
ov, 

“The rule that giving time to a 
principal releases the surety is based 
upon the fact that by so doing the 
creditor ties his hands so that he 
cannot sue the principal, and conse- 
quently the surety is deprived of his 


‘right to pay the amount as original- 


ly agreed, and use the creditor’s name 
to enforce payment from his prin- 
cipal.” Royal Bank v. Wagstaffe, 
supra. 

“The main reason is that a surety 
is entitled at any time to require the 
ereditor to call upon the principal 
debtor to pay off the debt, or him- 
self to pay off the debt, and that when 
he has paid it off he is at once en- 
titled in the creditor’s name to sue 
the principal debtor; and if the cred- 


itor has bound himself to give time 


to the principal debtor, the surety 
cannot do either the one or the oth- 
er of these things until the time 
so given has elapsed, and it is said 
that by reason of this the surety’s 
position is altered to his detriment 
without his assent.” Rouse v. Brad- 
ford Banking Co., [1894] 2 Ch. 32, 75 
{aff [1894] A. C. 586, and quot Mc- 
Laughlin Carriage Co. v. Oland, su- 
pra]. 

45. See supra text and note 39. 

46. U. S.—Earnshaw v. Boyer, 60 


Fed. 528. 

Ga.—Worthan v. Brewster, 30 Ga. 
112. 

Ind.—Judah v. Zimmerman, 22 Ind. 
388. 


Mich.—Todd v. Greenwood 
School Dist. No. 1, 40 Mich. 294. 

N. H.—Watriss v. Pierce, 32 N. H. 
560. 

N. Y.—Michigan SS. Co. ve Ameri- 
can Bonding Co., 104 App. Div. 347, 93 
NYS 805. 


Tp. 


Oh.—Kugler v. Wiseman, 20 Oh. 
Ons 

S: G.—-State) Bank v.) Kenr; 261Si:C. 
Le 139) (Carson was ELillye2 6: St Cran 6. 


Tex.—Lane v: Scott, 57 Tex. 367. 

Eng.—Bowmaker v. Moore, 3 Price 
214, 146 Reprint 240, 7 Price 223, 146 
Reprint 954. 

47. Coleman v. Wade, 6 N. Y. 44; 
Bowmaker v. Moore, 7 Price 223, 146 
Reprint 954. 

{a] Bule applied.—(1) Where a 
lessor and his lessee, without the con- 
sent of the lessee’s surety, submit the 
lessee’s liability to arbitration, and 
thus suspend the lessor’s right of 
action against the lessee, the surety 
is discharged, even though the sub- 
mission is not followed by an award, 
Coleman v. Wade, 6 -N. Y. 44 (2) 
Where an action in replevin, by agree- 
ment, is referred to arbitration, and 
time for award is enlarged, the sure- 
ty on the replevin bond becomes dis- 
charged. Bowmaker v. Moore, 7 Price 
223, 146 Reprint 954. 

Sureties on arbitration bonds or 
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ments not to sue to collect the debt**® or for a con- 
tinuance*® or stay®® or proceedings, including a 
stay of execution by agreement of the parties;°? 
A mere stipula- 
tion for postponement of one of the ordinary pro- 
ceedings in an action will not discharge the sure- 
ty®? on an undertaking given therein.*4 
sion of an independent contract obviously will not 


. 52 


and various other extensions. 


discharge the surety.®® 


Under early decisions the defense of discharge 
by an extension of time was unavailable to a sure- 
ty in an action at law,°* the defense being regarded 
as purely equitable in character.>* 

Agreement not to sue surety. An agreement by 
the ereditor with the principal not to sue the sure- 
ty until after a certain time does not discharge the 


latter.>® 
notes see Arbitration and Award § 
691 et seq. 

48. Harbert v. Dumont, 3 Ind. 346; 
McKaughan v. Baldwin, (Tex. Civ. 
A.) 153 SW 660. 

[a] When suit could not be 


brought.—An agreement not to bring 
suit against the estate of a deceased 
principal for a time not exceeding 
that within which such suit is pro- 
hibited by law will not discharge the 
surety. Gardner v. Van Norstrand, 
13 Wis. 543. ! 

Neglect to sue see infra § 280 et 


seq. 

49. Walker v. Archer, 128 Mich. 
603, 87 NW 754; Wybrants v. Lutch, 
24 Tex. 309. 

Sureties on appeal bond see Appeal 
and Error § 3395. 

50. Ducker v. Rapp, 67 N. Y. 464; 
Boughton v. Orleans Bank, 2 Barb. 
Ch. ON. -Y2))458: 

51. Iowa.—Okey v. Sigler, 82 Iowa 
94, 47 NW 911. 

Ky.—Reid v. Watts, 4 J. J. Marsh. 
440. 

“ La.—State Bank -v. Smith, 4 Rob. 

76. 

Md.—State v. Hammond, 6 Gill & J. 
157. 

Miss.—Miller v. Lewis, 103 Miss. 
ake 601, 60 S 654 [quot Cyc]. 

(or Bank 

v. ree iaie 129 ING Curb Onnoo SE 962; 
Evans v. Raper, 74 N. . 639. 

@Oh:—Ide) Vv. Churehill,» 14.Oh. St. 


372; Steubenville Bank v. Leavitt, 5 
Oh. 207. 

6 Watts 76; 
Mowery v. Brumbaugh, 14 Pa. Co. 
257. 


Va.—Chichester v. Mason, 7 Leigh 
(34 Va.) 244; Ward v. Johnston, 1 
Munf. (15 Va.) 45. But see Ward v. 
Johnson, 6 Munf. (20 Va.) 6, 8 AmD 
729 (holding that an agreement to 
stay execution does not discharge the 
surety at law, although it might in 
equity). 

W. Va.—Knight v. Charter, 22 W. 
Va. 422. 

Eng.—Rees v. Berrington, 
Jr. 540, 30 Reprint 765. 

[a] Agreement not shown.—A 
declaration by a creditor that he 
would not execute his judgment until 
the return of a certain person from 
Europe is not an extension, but at 
most an expression of intention mere- 
ly. Purdy v. Forstall, 45 La. Ann. 
814, 13 S 95. 

{b] Extension not shown.—(1) 
Suffering an execution sale to be 
postponed will not release a surety 
when the sale takes place sooner 
than it could have been forced in the 
usual course of legal proceedings. 
Manice v. Duncan, 12 La. Ann. 715. 
(2) A stipulation that execution 
against the person of defendant 
should not be issued until after the 
argument of a motion to open a judg- 
ment by default will not release his 
sureties if execution against the prop- 


2 Ves. 
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An exten- 


other.®? 


[§§ 216-217 


Discharge of cosurety. When the principal debt- 
or and one of the sureties makes a valid agreement 
by which the time of payment of the debt is extend- 
ed, every other surety who does not consent to such 
extension is released from liability.°*® 
of a surety operates to relieve his cosurety from 
liability for that proportion of the debt which the 
surety released should have paid as between him- 
self and the cosurety had he not been released.°° 
The. mere giving of time to one or two cosureties 
whose obligations are equal will not discharge the 


The release 


The defense is personal to the surety and cannot 


cipal.*? 


erty had not been stayed, as ex- 
ecution against the person could not 
issue until return of that against the 
property. Cooper v. Wandel, 9 NY 
St 9. 


52. See cases infra this note. 

ta] Time of disclosure under 
bond.—The surety in a debtor’s relief 
bond is discharged if the time for the 
principal to make his disclosure is 
extended by the obligee beyond the 
six months prescribed in the bond. 
Phillips v. Rounds, 33 Me. 357. 

{[b] Retaining employee.—Where 
an employee was in default, and his 
employer, upon receiving notice from 
his surety that the latter would be 
bound no longer, suspended him, but 
afterward continued the employment, 
permitting him to retain the money 
in his hands, there was such an ex- 
tension of time of payment as dis- 
charged the surety. City Ins. Co. v. 
Roberts, 6 Oh. Dec. (Reprint) 1213, 12 
AmLRec 744, 11 CincLBul 219. 

[c] Retaining money.—If a con- 
tract of employment required remit- 
tances at stated periods, a surety will 
be discharged by authority given to 
the principal to retain the money a 
longer time. Burley v. Hitt, 54 Mo. 
A. 272. 

53. Ducker v. Rapp, 67 N. Y. 464; 
German-American Bank v, Niagara 
Cycle Fitting Co., 13 App. Div. 450, 43 
NYS 602. 

[a] Extension of time to answer. 
—Ducker v. Rapp, 67 N. Y. 464. 

54. Steinbock v. Evans, 122 N. Y. 
551, 25 NE 929; Hall, ete., Furniture 
Co. iv. Schmidt, 7 Wash. 606, 35 32 
424. See Blackwell v. Bainbridge, 19 
NYS 681 [rev on other grounds 1 
Misc. 499, 20 NYS 950] (where the 
agreement was upon sufficient con- 
sideration and the sureties were held 
to be discharged). 

55. Baglin v. Title Guaranty, etc., 
Co., 166 Fed. 356 [aff 178 Fed. 682, 102 
CCA 182] (compensated surety); Gil- 
let v. Rachal, 9 Rob. (La.) 276. 

[a] Rule applied.—A surety for 
an administrator is not discharged 
by an extension of a debt due by the 
estate, as they do not undertake to 
pay the debts, but that the adminis- 
trator will administer faithfully and 


honestly. Gillet v. Rachal, 9 Rob. 
(La.) 276. 
{b] Extension not to principal.— 


The liability of sureties on a bond 
of an abstracter of titles to a pur- 
chaser of land for the omission from 
the abstract of an outstanding mort- 
gage on the land is not discharged by 
an extension of time granted by the 
vendee to the vendor to make good 
his covenants of warranty against en- 
cumbrancers, the extension being to 
the vendor alone and of his liability 
alone, and the security accepted is 
collateral to that liability only and 
not to the liability of the abstract 
company. Allen v. Hopkins, 62 Kan. 
alas ign 22. (EX), 


be set up for him by another creditor of the prin- 


[§ 217] b. Sureties upon Negotiable Instru- 


56: Lewis v. Harbin, 5 8B. Mon: 
(Ky.) 564; Shaw v. McFarlane, 23 N. 
C. 216, 218; Devers v. Ross, 10 Gratt. 
(51 Va.) 252, 2538, 60 Am®D 331; Ward 
v. Johnson, 6 Munf. (20 Va.) 6, 8 
AmD 729. 

“If a creditor shall make a con- 
tract with his principal debtor for 
an extension of the time of payment, 
he does not thereby afford the surety 
for the debt, a plea in bar in a suit 
at common law; the surety must séek 
relief, if entitled to any, in a court 
of equity.” Devers v. Ross, supra. 

“An agreement for indulgence to 
the principal does not amount to sat- 
isfaction; and nothing in pais can 
discharge an obligation or a judg- 
ment but performance or satisfac- 
tion.” Shaw v. McFarlane, supra. 

[a] In early federal case it was 
held in an action at law on a bond 
that, if the extension was granted 
before breach of the bond, the defense 
could be set up at law, but that if 
extension was granted after breach, 
it could be set up only in equity. U. 
S. v. Howell, 26 F. Cas. No. 15,405, 4 
Wash. 620. 

[b] In Tennessee it was held that 
it is not a good defense to a scire fa- 
cias to revive a judgment against two 
persons, that defendant was the sure- 
ty of the other person on the note 
upon which the judgment was ren- 
dered, and that plaintiffs, after the 
judgment, agreed with the principal 
that such judgment should lie with- 
out execution being sued out, against 
the assent of defendant, during which 
time such principal became insolvent, 
the court being influenced by a stat- 
ute under which the surety could, if 
the creditor by contract or mere in- 
dulgence omitted to sue out execu- 
tion, take his judgment over against 
his principal and sue out execution 
himself. Deberry v. Adams, 9 Yerg. 


«got See cases supra text and note 


Contracts under seal see infra § 
238 text and note 27. 
eee Armstead v. Thomas, 9 Ala. 

59. Short v. Shannon, (Tex. Civ. 
A.) 211 SW 463. 

60. Hallock v. Yankey, 102 Wis. 


41, 78 NW 156, 72 AmSR 861. 

61. Koehler v. Hussey, 22 KyL 317, 
57 SW 241; Draper v. Weld, 13 Gray 
(Mass. ) 580. 

[a] Rule applied.—Giving time to 
one of two sureties on a promissory 
note does not discharge the other, 
although the first signed on the front 
and the other on the back. Draper v. 
Weld, 13 Gray (Mass.) 580. 

[b] Stay by one of two sureties.— 
If a judgment against two cosureties 
be stayed at the instance of one, the 
other will not be discharged. Sharp 
v. Embry, 1 Swan (Tenn.) 254. 

62. Turner v. Stewart, 51 W. Va. 
493, 41 SE 924. 


Be ee a atl eI OE ee Ee ets de ls 
For latér cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 217] 


Inents.°° 


struments.°® 


Under provisions of the Negotiable Instruments 
Act to the effect that one who, by the terms of a ne- 


63. Reservation of rights see in- 
fra § 253 text and notes 56-58. 

64. See statutory provisions. 

65. See supra § 216. 

66. Ala.—Haden v. Brown, 18 Ala. 
641; Inge v. Mobile Branch Bank, 8 
Port. 108. 

Ark.—Ferguson v. State Bank, 8 
Ark. 416. 


Colo.—Drescher v. Fulham, 11 Colo. 
AN 62) 520P 685. 

Ga.—Parmelee v. Williams, 72 Ga. 
42; Lewis v. Citizens’, etc., Bank, 31 
Ga. A. 597, 121 SH 524. 

Ill.—Crossman v. W ohilleben,-90 Il. 
537; Myers v. Fairbury First Nat. 
Bank, 78 Ill. 257; Flynn v. Mudd, 27 
Ill. 323; Warner v. Campbell, 26 Ill. 
282; Waters v. Simpson, 7 Ill. 570; 
Reynolds v. Barnard, 36 Ill. A. 218. 
See Lawrence v. Hammond, 208 Ill. A. 
31, 34 (supporting text and decided 
after enactment of Negotiable Instru- 
ments Law, but dealing with surety 


on a note executed before enactment’ 


of such law). 
’ Ind.—Matchett v. Winona Assem- 
bly. etc., Assoc., 185 Ind. 128, 113 NE 
1; Post v. Losey, 111 Ind. 74, 12 NE 
121, 60 AmR 677; Pierce v. Golds- 
berry, 31 Ind. 52. 

Iowa,.—Citizens’ Bank v. Barnes, 70 
Iowa 412, 30 NW 857; Lambert v. 
Shitler, 62 Iowa 72, 17 NW 187. 


Kan.—Horton Bank v. Brooks, 64 
Kan. 285, 67 P 860; Schnitzler v. 
Wichita Fourth Nat. Bank, 1 Kan. 
A. 674, 42 P 496. 


Ky. —_Alley v. Hopkins, 98 Ky. 668, 
D4. SW 131 Key ia 227,056 AmSR 
382; Norton v. Roberts, 4 it. Bs Mon. 
491: Hardcastle v. Rector, 11 Ky. Op. 
4; White v. Tuber, 10 Ky. Op. 644. 

Me.—Berry v. Pullen, 69 Me. 101, 31 
AmR 248; Thomas yv. Stetson, 59 Me. 
229; Lime Rock Bank v. Mallett, 34 
Me. 547, 56 AmD 673; Mariners’ Bank 
v. Abbott, 28 Me. 280; Kennebec Bank 
v. Tuckerman, 5 Me. 130, 17 AmD 209. 


Mass.—Brooks vy. Wright, 13 Allen 
72; Gifford v. Allen, 3 Metc. 255; 
Greely v. Dow, 2 Metc. 176. 

Mich.—Barron v. Cady, 40 Mich. 
259; Farmers’, ete., Bank v. Ker- 
cheval, 2 Mich. 504. 

Minn.—--Campion v. Whitney, 30 


Minn. 177, 14 NW 806; 
28 Minn. 166, 9 NW 666. 

Miss.—Brown vy. Prophit, 53 Miss. 
49 


Mo.—St. Joseph F. & M. Ins. Co. 
v. Hauck, 71 Mo. 465; Commercial 
Bank v. Wood, 56 Mo. A. 214. 


Allis v. Ware, 


Mont.—Smith v. Freyler, 4 Mont. 
489, 1 is 214, 47 AmR 358. 

N. H.—Rochester Say. Bank vy. 
Chick, 64 N. H. 410, 13 A 872; Wright 
Vv. Bartlett, ASIN. cit. 854375) (Gratton 


Bank v. Woodward, iS IN, TEE, 99, 20 
AmD 566. 

N. Y.—Kane v. Cortesy, 100 N. Y. 
132, 2 NE 874; Hubbard v. Gurney, 
64 N. Y. 457; Scoville v. Landon, 50 
N. Y. 686. 

: N. C.-—Walters v. Rogers, 151 SE 
188; Canton Chemical Co. v. Pegram, 
12) Nee Oe 614 I (SE) 29850 Horbes: v.. 
Sheppard, 98 IN Giga ila lee) SE 817. 
Oh.—McComb v. Kittridge, 14 Oh. 


348. 
re ijeael BES an Slay 
Henderson vy. Ardley, 36 Pa. 449; Mat- 
tern v. Decker, 59 Pa. Super. 136. 
S. D.—-Smith v. Blackford, 228 NW 


466. 

Tenn.—Stone’s River Nat. Bank vy. 
Walter, 104 Tenn. 11, 55 SW 301; 
White v. Summers, 1 Baxt. 154; Lea 
v. Dozier, 10 Humphr. 447. 

Tex.—Benson v. Phipps, 87 Tex. 
578, 29 SW 1061, 47 AmSR 128; Wylie 
Vv. Hightower, WA Nexan 3.06, 1) SV 


1118; Southland L. Ins. Co. v. Stew- 


In the absence of a statutory provision to 
the contrary,®* the general rule as to the discharge 
of the surety by an extension of time to the prin- 
cipal®® is applicable to sureties upon negotiable in- 
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gotiable instrument, is absolutely required to pay 
it is primarily hable, and that only persons sec- 
ondarily hable are discharged by extension or re- 
newal without their assent,®? a jaint maker of a 


note is not discharged by extension of the time of 


art, (Civ. A.) 211 SW 460; Cruse v. 
Gau, (Civ. A.) 198 SW 405; Speer v. 
Rushing, (Civ. A.) 183 SW 67; Rusk 
First Nat. Bank v. Rusk Pure Ice Co., 
(Civ. A.) 136 SW 89; 
Yinger, (Civ. A.) 122 SW 925, 128 SW 
1190; Fambro v. Keith, 57 Tex. Ciy. 
A. 302, 122 SW 40. 

Vt.—People’s Bank vy. Pearsons, 30 
AYA eee (ala: 

Va.—Armistead v. Ward, 2 Patt. & 


H. 504. 
Wash.—Lipsett v. Detterin 94 
Wash. 629, 142 P 1007 (construing 


Alaska law); Binnian v. Jennings, 14 
Wash. 677, 45 P 302; Warburton v. 
Raloh, 9 Wash. 587, 38 P 140. 

Wyo.—Lawrence v. Thorn, 9 Wyo. 
414, 64 P 339. . 

Eng.—Oriental Financial Corp. v. 
Overend, lL. R. 7 Ch. 142; Philpot y. 
Briant, 4 Bing. 717, 13 ECL 708, 130 
Reprint 945, 3 C. & P. 244, 14 ECL 549, 
172 Reprint 405. 

Ont.—Ryan v. McKerrall, 15 Ont. 
460; Devanney v. Brownlee, 8 Ont. 
A. 355; Shepley v. Hurd, 3. Ont. A. 
549; Upper Canada Bank v. Ocker- 
man, 1b.-Ujvcr Gee. ooan, Perley fv. 
TONEY, a, Wie C, O. Bara oe 

“Tt is settled law in a jurisdiction 
where the common law obtains that 
an agreement made between the payee 
and the principal! debtor to extend the 
time of payment of a note for a defi- 
nite period releases a surety, if the 
agreement is made upon a valuable 
consideration and without the con- 
sent of the surety.” lLipsett v. Det- 
tering, 94 Wash. 629, 633, 162 P 1007 
(construing Alaska law). 


[a] Bule applied to: (1) Accom- 
modation acceptors. Bailey v. Ed- 
wards, 4 By &)S.. 764, 416 HCL, 7615 


122 Reprint 645; Davies v. Staihbank, 
6 De G. M. & G. 679, 55 EngCh 528, 43 
Reprint 1397; Ewin v. Lancaster, 12 
L. T. Rep. N. S. 632. (2) Accommo- 
dation makers. Upper Canada Bank 
Va Ockerman,: >, Ut C.1Cl Pe (Ont: 
363; Leet v. Blumenthal, 13 Que. Su- 
per. 250. 

[b] Assignees of note after ma- 
turity cannot hold sureties thereon 
if the payee had granted an exten- 


sion of time to the principal. Hoff- 
man v. Habighorst, 49 Or. 379, 89 P 
952, 91 P 20. 
§ 67. Generally see Bills and Notes 
660. 
68. Colo.—Hall v. Farmers’ Bank, 


74 Colo. 165, 220 P 237. 
Kan.—Niotaze State Bank v. Coop- 

er, 99 Kan. 731, 162 P 1169; Citizens’ 

Bank v. Bowdon, 98 Kan. 140, Oe 
Gk 
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Ky.—Fritts v. Kirchdorser, 136 Ky. 
643, 124 SW 882. 

Md.—Vanderford v. Farmers’, etc., 


Nat. Bank, 105 Md. 164, 66 A 47, 10 
LRANS 129. 

Mo.—Lane v. Hyder, 163 Mo.'A. 688, 
147 SW 514. See Newkirk v. Hayes, 
220 Mo. A. 514, 275 SW 964 (where 
the court decided that an extension of 
time discharged a surety on a note 
as to one not a holder in due course, 
and also stated that Lane v. Hyder, 
supra, was no longer the law of Mis- 
souri, citing in support of such state- 
ment. Long v. Mason, 273 Mo. 266, 200 
SW 1062, which, however, does not 
involve discharge by extension of 
time, but refers to discharge by re- 
lease of collateral). 

N. C.—Rouse v. Wooten, 140 N. C. 
557, 53 SE 430, 111 AmSR 875, 6 Ann 
Cas 280. 


Oh.—Richards v. Market Exch. 
Bank Co., 81 Oh. St. 348, 90 NE 1000, 
26 LRANS 99. 


49° Or. 
13 


Meachem, 
10 LRANS 133, 


Or.—Cellers v. 
U6; 89 eb 426; 
AnnCas 997. 


Wisegarver v.' 


payment, even though a mere surety as between him- 
self and the other maker.*§ 


But an indorser surety 


Tenn.—Reeder v. White 
Bank, 2)-TNenn) Civ. A713, 

Utah.—Wolstenholme vy. Smith, 34 
Utah 300, 97 P 329 


House 


yesh y Engineering, etc., 
Cos Heyburn, 56 Wash. 628, 106 P 
170, ‘34 AmSR 1127. 

[al Reason for rule. —‘Under the 


Negotiable Instruments Law the only 
person who can be released by a bind- 
ing agreement extending time is one 
‘secondarily’ liable; the surety is not 
‘secondarily’ liable, and therefore not 
released.’ Reeder v. White House 
Bank, 2 Tenn. Civ. A. 713, .719. 

{b] Rule applied.—(1) Under Ne- 
gotiable Instruments Act, one who 
signs a note as comaker, although in 
fact a surety, is not released by ex- 
tension of time granted to principal 
in consideration of payment of inter- 
est in advance. Citizens’ Bank v. 
Bowdon, 98 Kan. 140, 157 P 429. (2) 
Where two signers on the face of a 
note became joint and several ob- 
ligors under provisions of the Nego- 
tiable Instruments Law, one of them 
could not assert that he was a surety 
and discharged as such by an exten- 
sion of time without the knowledge 
or consent of the other. Lane v. Hy- 
der, 163 Mo. A. 688, 147 SW 514. 

[c] Estoppel.—Where plaintiff, the 
holder of a note, by its conduct and 
representations and by extending the 
note without consent, prevented ap- 
pellants, who were sureties, although 
they signed a note as makers, from 
proceeding against the maker, who 
was then solvent, it is estopped after 
his insolvency from asserting appel- 
lants’ liability. The defense of es- 
toppel is good even if the parties 
signing as makers could not be re- 
garded as sureties under the Nego- 
tiable Instruments Law. Neelyville 
eis v. Lee, 193 Mo. A. 537, 182 SW 

[dad] Statutory provisions relat- 
ing to the alteration of instruments 
apply to the physical alteration, but 
not to a contract between the holder 
and the maker for an extension of 
time of payment; and therefore an 
extension of time is not a physical 
alteration of the instrument as to 
time of payment and so does not dis- 
charge the surety. Richards v. Mar- 
ket Exch. Bank Co., 81 Oh. St. 348, 90 
NE 1000, 26 LRANS 99. 

fe] In Georgia, without discus- 
sion of the statute, it has been held 
that “where, after the maturity of.a 
promissory note, the payee and hold- 
er accepts from the maker interest in 
advance, such payment and accept- 
ance operate, in the absence of a 
stipulation to the contrary, to extend 
the time for payment of the note until 
the expiration of the period through 
which interest is paid in advance; 
and where such an extension of time 
is made without the consent of a 
surety upon the note, it discharges 
him.” Short v. Jordan, 39 Ga. A. 45, 
46, 146 SE 31 [foll McLeod vy. Jordan, 
39 Ga. A. 47, 146 SE 32]. 

{f] In Illinois, under a provision 
of the Negotiable Instruments Law 
to the effect that a party secondarily 
liable is discharged by an agreement 
extending the time of payment unless 
made with the prior or subsequent 
assent of such party, or unless right 
of recourse against such party is ex- 
pressly reserved, an extension of 
time will not discharge a surety ona 
note providing that no extension of 
time, with or without knowledge, 
shall release the signers of the note. 


Schrader v. Heflebower, 243 Ill. A. 
139. 
{g] In Oklahoma (1) the text rule 


has been applied. Purcell Wholesale 
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is discharged as one secondarily liable.®® 
authority to the effect that the surety will be dis- 
charged as to one not a holder in due course,’® al- 
though other authority is to the contrary." 

Where the suretyship relation arises independent 
of the negotiable instrument, an extension will dis- 


charge the surety.’? 


Where the law of a foreign jurisdiction is not 
pleaded and proved, it will be assumed that the com- 
mon-law rule prevails, and the surety will be dis- 


charged by an extension.*® 


[§ 218] c. Surety Having Security. A surety by 
taking security from his principal against liability 
by reason of the suretyship in effect appropriates 
that portion of the property or effects of the prin- 
cipal to the payment of the debt and will not be 
permitted to urge a discharge by reason of an ex- 


tension of time by the ereditor.*# 


Grocery Co. v. Lykins, 120 Okl. 257, 
250 P 784; Oklahoma State Bank v. 
Seaton, 69 Okl. 99, 170 P 477; Cleve- 
land Nat. Bank v. Bickel, 59 Okl. 279, 
159 P 302. (2) It has been held that 
a-surety on a note executed before 
passage of the Negotiable Instru- 
ments Law was discharged by an ex- 
tension of time, and stated that prior 
execution was immaterial as the 
surety would be discharged also un- 
der the statute as one secondarily li- 
able. Adams vy. Ferguson, 44 Okl. 
544, 147 P 772. (8) Other authority, 
decided under the Negotiable Instru- 
ments Law, but without discussion 
thereof, holds that a surety on a note 
is discharged by an extension of time. 
Kremke v. Radamaker, 60 Okl. 138, 
159% P45. (4) A statutory provi- 
sion, to the effect that a surety may 
require his creditor -to proceed 
against the principal and on the cred- 
itor’s neglect to do so the surety is 
discharged, has been construed as not 
in conflict with the Negotiable In- 
struments Law, but as enlarging the 
grounds for discharge therein enum- 
erated, and in view of this statute 
and of the provision of the Negotiable 
Instruments Law that a person sec- 
ondarily liable on a note is dis- 
charged by an extension of time, it 
has been held that the surety on a 
note is discharged by extension of 
time thereon. Hollis v. Parks, 92 Okl. 
291, 219 P 110; Poteau Nat. Bank vy. 
Lowrey, 57 Okl. 304, 157 P 103. 

{h] In Texas (1) it is held that, 
under the Negotiable Instruments 
Law, a surety on a note is discharged 
by an extension of time. Smallwood 
v. Bandera First Nat. Bank, (Civ. A.) 
300 SW 665; Spiegel v. Mayhall, (Civ. 
A.) 292 SW 262; Cauble v. Cauble, 
(Civ. A.) 283 SW 914. (2) A statute 
enacted subsequent to the Negotiable 
instruments Law and providing that, 
after the accrual of a cause of action 
on an instrument, the surety may re- 
quire the creditor forthwith to sue 
thereon, and that a failure to do so 
will discharge the surety, has been 
construed as legislative interpreta- 
tion of the Negotiable Instruments 
Law indicating, that the latter act 
was not intended to abrogate the 
common-law rule that a surety ona 
note is discharged by an unauthorized 
extension of time. Howth v. J. I. 
Case Threshing Mach. Co., (Civ. A.) 
280 SW 238. 

69. Davis v. Clarkson Bank, 144 Ky. 
417, 188 SW 246; Maglione v. Penta, 
- (Mass.) 165 NE 424; National Park 


Bank v. Koehler, 204 N. Y. 174, 97 
NE 468; New Jersey Union Trust Co. 
v. McCrum, 145 App. Div. 409, 129 


NYS 1078 [aff 207 N. Y. 721 mem, 101 
NE 1124 mem]; Citizens’, etc., Bank 
v. McMurran, 138 Va. 657, 128 SE 507. 

[a] Rule applied.—W here the 
payee, without knowledge of a surety, 
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[$§ 217-220 


curity taken from the principal by a surety to in- 
demnify him against loss proves to be worthless,’® 
or is lost without the fault of the surety,’® he will 
be discharged by an extension of the time of pay- 
This is true also if security taken by him be 
returned to the principal before the extension is 


granted, the creditor not being aware of the in- 


demnity at the time the extension is granted.7* 
[§ 219] d. Surety upon Collateral Security.*’ 
has been held that an unauthorized extension of a 


It 


principal note will discharge the surety on an in- 


If, however, se- 


took a new note from the maker, and 
thereby extended time for payment 
of the old note, the surety indorser 
was discharged, under the Negotiable 
Instruments Law (Cons. L. [1909] ¢ 
38) § 201, declaring that a person sec- 
ondarily liable is discharged by any 
agreement binding the holder to ex- 
tend the time of payment. New Jer- 
sey Union Trust Co. v. MeCrum, 145 
App. Div. 409, 129 NYS 1078 [aff 207 
N. Y. 721 mem, 101 NE 1124 mem]. 
See Generally Bills and Notes § 660. 

70. Fullerton Lumber Co. v. Snouf- 
fer, 139 Iowa 176, 117 NW 50; New- 
kirk v. Hays, 220 Mo. A. 514, 275 SW 
964. See Orth v. Anderson, 163 App. 
Div. 519, 524, 146 NYS 689 [aff 222 
N. Y. 517 mem, 118 NE 1071 mem] 
(where the court said: ‘‘Where it is 
known that a party to a paper [note] 
is not the real debtor but is surety 
for another, an extension of time of 
payment to the real debtor discharges 
the surety who did not consent there- 
to” 


71., Oklahoma State Bank v. Sea- 
ton, 69 Oki. 99, 170 P 477. 


“Under the Negotiable Instruments. 


Act of this state an extension of time 
granted the principal debtor by agree- 
ment between him and the holder of a 
negotiable instrument without the 
knowledge or consent of the accom- 
modation makers does not release 
them from liability on said note, and 
this is true even though the note is 
in the hands of the original payee and 
has never been assigned ‘in due 
course.’’”’ Oklahoma State Bank vy. 
Seaton, supra. 

72. Citizens’ Bank v. Douglass, 
178 Mo. A. 664, 161 SW 601. 

fa] Rule applied.—Where  de- 
fendants, who were the makers of a 
note providing that time of payment 
might be extended without notice, en- 
tered into an agreement with third 
persons that the latter should dis- 
charge the note, and the payee bank, 
with knowledge of their agreement, 
extended the time of payment, the ex- 
tension relieved defendants of their 
liability as sureties, the suretyship 
relation being entirely independent 
of the note. Citizens’ Bank v. Doug- 
lass, 178 Mo. A. 664, 161 SW 601. 

73. <A. B. Klise Lumber Co. v. 
Hnkema, 148 Minn. 5, 181 NW 201. 

[a] Illustration.—Where a note 
was made and payable in Michigan, 
under the Negotiable Instruments 
Law, of which state it was urged thav 
a surety on a note was not discharged 
by extension of time, but such law 
was neither pleaded nor proved, the 
court assumed that the common law 
prevailed, and therefore the surety 
was discharged. A. B. Klise Lumber 
oa v. Enkema, 148 Minn. 5, 181 NW 

74 Ala.—Chilton v. Robbins, 4 
Ala. 223, 37 AmD 741. ; 


strument given as collateral,‘® while other authority 
is to the contrary.*° 

[§ 220] e. Principal Debtors in Relation of Prin- 
cipal and Surety Inter Se.*1 
hered to that one who signs an obligation as a prin- 
cipal cannot assert as against the creditor or obligee 
that he is, in fact, merely a surety,*? one who signs 


Where the rule is ad- 


Ind.—Bohring v. Root, Wils. 29. 
Ky.—Kilpatrick v. MeGill, 10 Ky. 


Op. 477. Contra Helm vy. Young, 9 B. 
Mon. 394. 

La.—Hardesty v. Sturges, 12 La. 
Ann. 231. 


Mo.—First Nat. Bank v. Davis, 87 
Mo. A. 242; Hardester v. Tate, 85 Mo. 
A. 624, 

Oh.—Kleinhaus v. Generous, 25 Oh. 
St. 667 


Vt.—Wilson v. Wheeler, 29 Vt. 484; 
pee v. Steele, 25 Vt. 427, 60 AmD 


Wash.—McDougall v. Walling, 21 
Wash. 478, 58 P 669, 75 AmSR 849. 

W. Va.—Turner vy. Stewart, 51 W. 
Va. 498, 41 SE 924. 

Contra’ Newsam y. Finch, 25 Barb. 


GINEY (Ye). yale. 

75. Thompson Vv. Metropolitan 
Bldg. Co., 95 Wash. 546, 164 P 223- 
Fay v. Tower, 58 Wis. 286, 16 NW 558. 

[a] Worthless note.—Plaintiff, 
who deposited bonds as security for 
the note of another and took back as 
indemnity a note of the pledgee, is 
not subject to the doctrine of secured 
or protected sureties, where the note 


was absolutely worthless. Thomp- 
son vy. Metropolitan Bldg. Co., 95 
Wash. 546, 164 P 222. 

76. Citizens’ Bank v. Barnes, 70 


Iowa 412, 30 NW 857 (holding that, 
if the surety agrees that a chattel 
mortgage, given him by his principal, 
shall not be recorded, and the mort- 
gaged property is appropriated to 
satisfy a prior lien, he will be dis- 
charged by an extension of time 
poealbes to his principal by the ered-- 
itor. 


77. Rittenhouse v. Kemp, 37 Ind. 
258. 
78. Discharge of collateral: 


Mortgage see Mortgages § 953, 
Pledge see Pledges § 70. 

79. Slagle v. Pow, 41 Oh. St. 603. 

[a] Sureties on collateral note.— 
Where the payee of a note held an- 
other note of the same makers with 
sureties as collateral, an extension of 
the note secured to a time subsequent 
to the maturity of the collateral note 
discharged the sureties. Slagle v. 
Pow, 41 Oh. St. 608. 

80. Delaware County Trust, 
Co. vy. Haser, 8 Del. Co. 125 [aff 199 
Pa. 17. 48 A 694, 85 AmSR 763]. 

[a] Supplemental surety.—An ex- 
tension of ‘time to the principal will 
not release a supplemental surety if 
the supplemental surety is not a 
surety for the principal, as in the 
case of the maker of a note given to 
a surety to secure the latter only. 
Delaware County Trust, ete., Co. vy. 
Hlaser. 8 Del. Co.. 125 [aff 199 Pa. 17, 
48 A 694, 85 AmSR 763]. 

81. Necessity of knowledge 
part of creditor see infra § 248. 

82. See supra § 25. 


on 


Se eases eee eee ee a 
Tor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 220-224] 


as a joint maker®? or as a joint and several maker’ 
cannot assert that he has been discharged by an 
extension of time to the principal debtor without his 
consent. Where two persons are bound for the same 
debt, and there is an obligation on the part of one 
to exonerate the other, in the event of payment be- 
ing enforced against such other, and this is known 
to the creditor, then the creditor cannot extend the 
time of payment to the party ultimately liable with- 
out discharging the other debtor, even though such 
debtor occupies the position of a principal debtor 
to the ereditor,*® as where debtors become sureties 
by another assuming the indebtedness,®* as in the 
case of former partners, some of whom have as- 
sumed to pay firm debts,87 and accommodation ac- 
ceptors and makers.*$ 

[§ 221] f. After Judgment against Principal and 
Surety. Where the suretyship relation is held to 
survive a judgment against principal and surety,*® 
an extension of time after such judgment will dis- 


3 PRINCIPAL AND SURETY 


[50 C.J.) 185 


will not discharge him.9? 

[§ 222 ] g. Extension by One of Several Creditors 
or Obligees. An extension of the time of payment,?? 
or a stay of execution,®** granted to the principal by 
one of two joint creditors, will release the surety as 
to both. But where a contractor gives a bond to 
secure laborers and materialmen, as well as to se- 
cure the performance of his contract, an extension 
of time for completing the work will not affect the 
liability of the sureties on the bond, for labor and 
material furnished.?® 

[§ 223] h. Extension as to One of Joint Princi- 
pals. A contract of extension entered into between 
the creditor and one of several joint makers of the 
principal contract operates to discharge the sure- 
ties 1f not assented to by them.?¢ 

[§ 224] i. Extension as to Part of Debt. An ex- 
tension of time granted to the principal for a por- 
tion of his indebtedness will not discharge a surety 
as to the balance.®? 


charge the surety.°° 


such judgment,®! an extension of 


83. Moriarty v. Bagnetto, 110 La. 
598, 34 S 701 [dist Jones v. Fleming, 
15 La. Ann. 522] (holding that, if the 
surety is jointly bound, and the in- 
strument does not express the rela- 
tion, and there is no proof of the re- 
lation, he is not discharged). See 
Guerra v. Iglesias, 26 Porto Rico 312, 
aio. [eit Cye]. 

[a] In solido.—Under Code art 
3032, a surety was discharged by an 
extension, although bound in solido. 
Jones v. Fleming, 15 La. Ann. 522 
[dist Moriarty v. Bagnetto, 110 La. 
598, 34 S 701 (in that the surety in 
the latter case bound himself as a 
party to the contract sued on and 
expressly waived the rights to which, 
as surety, he might have been en- 
titled) ]. 

84. Yates v. Donaldson, 5 Md. 389, 
61 AmD 283; Davis v. Mikell, Freem. 
(Miss.) 548; Farrington v. Gallaway, 
10._Oh. 543; Claremont Bank v. Wood, 
10 Vt. 582. 

85. Home Nat. Bank v. Waterman, 
134 Tl: 461, 25 NE 648, 29 NE 503; 
Gay v. Blanchard, 32 La. Ann. 497; 
Walton v. Beauregard, 1 Rob. (la.) 
301; Millerd v. Thorn, 56 N. Y. 402; 
Hamilton v. Benton, 180 N. C. 79, 104 
SE 78, 80 [quot Cyc]. 

As between grantor and grantee of 
mortgaged premises see Mortgages § 
786. : 

86. Cal.—Tuohy v. Woods, 122 Cal. 
665, 55 P. 683. 

Kan.—Union Stove, etc., Works .v. 
Caswell, 48 Kan. 689, 29 P 1072, 16 
LRA 85. 

Mo.—Steele v. Johnson, 96 Mo. A. 

; Wayman y. Jones, 
58 Mo. A. 313. 

INGEN Cal yO LV... Davdes, 313. JN 9 Y. 
211, 29 AmR 1380 [aff 8 Hun 222]. 

N. C.—Hamilton v. Benton, 180 N. 
Cc. 79, 104 SE 78, 80 [quot Cyc]. ‘ 

Tex.—Long v. Patton, 43’ Tex. “Civ: 
Weel 93) SW DL: 

87. Ga.—Preston v. Garrard, 120 
Ga. 689, 48 SE 118, 102 AmSR 124. 

Mich.—Walter A. Wood Mowing, 
etc., Mach. Co. v. Oliver, 103 Mich. 
326, 61 NW 507. : 

Minn.—Leithauser v. Baumeister, 
47 Minn. 151, 49 NW 660, 28 AmSR 
336. : 

Or.—Lazelle v. Miller, 40 Or. 549, 
Gt P3807. , 

Tex.—Hall v. Johnston, 6 Tex. Civ. 
A. 110, 24 SW 861. ; 

Wis.—Brill v. Hoile, 53 Wis. 537, 11 
NW 42. 

Eng.—Pasheller v. Hammett, 10 
Bligh N. S. 576 note, 6 Reprint 212, 
2 Coop. t. Cott. 522, 47 Reprint 1284 
[aff 10 Bligh N. S. 548, 6 Reprint 202, 
4 Cl. & F. 207, 7 Reprint 80]. 

88. See supra § 217 text and note 


But where the surety is re- 
garded as having become a principal by virtue of 


Installments. 
4 ferent 
time thereafter 


See infra § 314. 
Ala.—Carpenter v. Devon, 6 
Ala. 718. 

La.—Allison vy. Thomas, 29 La. 
Ann. 732; Gustine v. Union Bank, 10 
Fone 412; Calliham v. Tanner, 3 Rob. 

N. Y.—McNulty v. Hurd, 86 N. Y. 
547; Storms v. Thorne, 3 Barb. 314; 
Bangs v. Strong, 7 Hill 250, 42 AmD 
64 [aff 10 Paige 11]. 

Oh.—Blazer v. Bundy, 15 Oh. St. 57. 


agg ars cee v. Dykes, 24 Tex. 
oe 

91. See infra § 314. 

92. The Colonel Howard v. Hay- 
den, 6 F. Cas. No. 3,026; Bryant v. 
Rudisell, 4 Heisk. (Tenn.) 656; Wil- 


liams v. Wright, 9 Humphr. (Tenn.) 
493; Grimes v. Nolen, 3 Humphr. 
(Tenn,) 412; Peay v. Poston, 10 Yerg. 
(Tenn.) 111; In re A Debtor, [1913] 
3 K. B. 11, 14; Jenkins v. Robertson, 
2 Drew. 351, 352, 61 Reprint 755; Duff 
v. Barrett, 15 Grant Ch. (Ont.) 632. 
See Deberry v. Adams, 9 Yerg. 
(Tenn.) 52 (upon scire facias to re- 
vive judgment). 

“The doctrine that the giving of 
time to the principal debtor releases 
the surety has no application w'‘here 
a judgment has been recovered 
against several co-defendants, what- 
ever their original rights inter se, 
whether as principal and surety or as 
co-joint debtors.’”’ In re A Debtor, 
supra. d 

“As a general rule, the creditor, by 
giving time to the principal debtor, 
discharges the surety; but that is not 
this case. This is a case in which 
there is a creditor who ‘has by the 
decree in the suit, established his 
right against the surety. If he had 
brought an action against the princi- 
pal debtor before the decree, and tak- 
en, as has been here done, a judgment 
by arrangement, giving time, no 
doubt the surety would be discharged. 
But the creditor, having by the decree 
established his right against the es- 
tate of the surety, has a right to pro- 
ceed under it; and all that follows 
is in the nature of execution of the 
decree, and the subsequent dealing 
with the principal debtor does not op- 
erate to discharge the surety from a 
liability under which he is no longer 
as surety, but under the decree.” 
Jenkins v. Robertson, supra. 

93. Clark v. Patton, 4 J. J. Marsh. 
(Ky.) 33, 20 AmD 203. 

94. Givens v. Briscoe, 3 J J 


Marsh. (Ky.) 529; Bangs v. Strong, 
LOS aise EN. Yk ath 6 NT +250, 
42 AmD 64].. 


Ob Uso Hidelity,.erer Con vo UL St 
191 “WS! 416,924 SCt 142" 48° L- ed: 


ietaerey 
av « 98 
payments,?® 


lable for dif- 
installments of 


surety is 
such as, 


242; Maryland Casualty Co. v. Ohio 
River Gravel Co., 20 F. (2d) 514, 517 
[reh den 21 F. (2d) 744 (certiorari 
den 275 U. S. 570 mem; 48 ‘SCt 157 
mem, 72 L. ed. 431 mem)]; Steffes v. 
Lemke, 40 Minn. 27, 41 NW 302; Kan- 
sas City v. McGovern, 78 Mo. A. 513; 
me v. Crume, 41 Nebr. 655, 59 NW 

“Faxtension of credit to the con- 
tractor can be held to release the 
surety only on the theory that itisa 
departure from the contract, and it 
cannot be said that such an extension 
of credit by one of the furnishers of 
materials to the contractors as is 
here complained of, is in any sense 
departure from the terms of the con- 
tract.” Maryland Casualty Co. v. 
Ohio River Gravel Co., supra. 

$6. Warburton vy. Ralph, 9 Wash. 
537, 38 P 140. 

97. U.S.—Hopkirk v. McConico, 12 
F: Cas. No. 6,696, 1: Brock... 220: 

N. Y.—Klein v. Long, 27 App. Div. 
158, 50 NYS 419 [rev 16 App. Div. 
301, 44 NYS 613]. 

Porto Rico.—Amy v. Aponte, 29 
Porto Rico 134. 

Eng.—Bingham v. Corbitt, 34 L. J. 
Qe Emons ; 

N. S.—McLaughlin Carriage Co. v. 
Oland, 34 N. S. 193, 37 CanLJ 365. 

Ont.—Commercial Bank y. Muir- 
head. L292 C2 QO B39. 

98. N. Y.—Lowman v. Yates, 37 
NY. 602; 5) Dranser, Av 3203) Cohninve 
Spitzer, 145 App. Div. 104, 129 NYS 
104 [aff 207 N. Y. 738 mem, 101 NE 
1098 mem]; Klein v. Long, 27 App. 
Div. 158, 50 NYS 419. 

N. D.—Bleeker v. Johnson, 49 N. 
D. 156, 190 NW 1010, 1012 [cit Cye]. 

Philippine.—Villa v. Bosque, 49 
Philippine 126, 134 [cit Cyc]. 

Tenn.—I. J. Cooper Rubber Co. v. 
Johnson, 183 Tenn. 562, 182 SW 593, 
595, LRAI917A 282. [quot Cye]. 

Eng.—Croydon Commercial Gas Co. 
v. Dickinson, 2 C. P. D. 46; Provin- 
cial) Bank vs) Cussen; Riise oir 3823 
Davies v. Stainbank, 6 De G. M. & G. 
679, 55 EngCh 528, 43 Reprint 1397. 

Alta.—Wilson v. Cristall, 17 Alta. 
L. 370, 63 DomLR 187, [1922] 1 West 
Wkly 153. 

See Dearing v. Jordan, 62 Tex. Civ. 
A. 107, 1830 SW 876 (holding that a 
surety on a note stipulating for pay- 
ment in monthly installments is dis- 
charged by a valid agreement made 
without his knowledge providing that 
no part of the principal can be paid 
before two years, and that interest on 
the whole indebtedness shall be paid 
semiannually). 

[a] Rule applied.—An extension 
of the time of payment of one or 
more installments of a debt does not 


136 [50 C.J.] 


rent,®® an extension of time as to one or more will 
not affect the liability of the surety as to the others. 
The surety is, however, discharged as to the particu- 
lar payment extended.!| An agreement that the in- 
debtedness may be paid in installments after ma- 
turity is an extension of time discharging the surety.” 

[§ 225] j. Where Period of Maturity Not Fixed.* 
Where neither the surety nor the principal contract 
fixes a period of maturity, no extension of time can 
discharge the surety.t Where the surety has be- 
come liable for all debts of the principal to become 
due, extensions granted to the principal will not 
discharge the surety if the debt as extended answers 
to the description of those intended to be secured.°® 

Under a statute providing that a contractor’s bond 
is to stand as security for specified claims and de- 
mands until the same are fully paid,® sureties on 
such a bond are not discharged by an extension of 
time as to claims or demands of the character spec- 
ified in the statute.’ An extension for a period not 
in excess of that limited by statute for the bringing 
of suit on the original indebtedness® will not dis- 
charge a compensated surety. 


discharge a surety as to payments pare et Ti Pail. om, A 340.050) Am 
2 647. 


not yet matured and not included in 
the extension. Cohn v. Spitzer, 145 
App. Div. 104, 129 NYS 104 [aff 207 
N. Y. 738 mem, 101 NE 1098 mem]. [a] 

99; Coe v..Cassidy,-72. N. Y. 1335 


Ducker v. Rapp, 67 N. Y. 464; Cas- | pany by a liquor dealer to secure pay- 
ment for liquors to be delivered in| lieve a surety company on a bond, 
future, which provided that the prin-} unless the extension exceeds the time 
cipal should pay the accounts for liq-]| limited in the bond for bringing suit 
“as often as the same shall fall] thereon.” 
or when thereunto legally re-] Supra [quot Gunsul v. American Sure- 
quired,’ and no contract was made|ty Co., supra]. 


sidy v. Schedel, 9 Hun 340 [aff 71 
N. Y. 603 mem]; Bleeker v. Johnson, 
49 N. D. 156, 190 NW 1010. 

1. Bleeker v. Johnson, supra; Vil- | uor 
la v. Bosque, 49 Philippine 126; I. J. | due, 
Cooper Rubber Co. v. Johnson, 133 
Tenn. 562,182 SW 593, 
Qo MWHLSONNVeeLastall Iie Altay. la: 
3710, mos pDombLR 137, [1922] 25 West 
Wkly 153. 


PRINCIPAL AND SURETY 


Eng.—yYork City, etce., Banking Co. 
v. Bainbridge, 43 L. T. Rep. N. S. 732. 
Extending usual credit.—Un-| County v. Clemens, 85 W. Va. 11, 15, 


der a bond executed to a brewing com-| 100 SE 680, 7 ALR 373. 


LRA1917A | as to the time within which payments 12. 
were to be made, and purchases were] Pipkin v. Bond, 40 N. C. 
made every few days and payments 13. 
made from time to time, it was held] (N. Y.) 587; 


[§§ 224-297 


In the case of a compensated surety® upon a con- 
tractor’s bond it is ordinarily held that extension for 
a reasonable or customary period,!® or for a period 
not in excess of that limited in the bond for bringing 
suit thereon,*+ will not discharge the surety. 

[§ 226] k. Affirmative Relief. A surety who has 
been discharged by an extension of time to the prin- 
cipal need not wait until he is proceeded against, 
to take advantage of his defense; but he is entitled 
to relief in equity,’ and can obtain an injunction 
restraining proceedings against him,?* or against 
execution on a judgment obtained before he had no- 
tice of the extension of time.*# 

[§ 227] 2. Requisites and Sufficiency of Exten- 
sion—a. In General. To constitute an extension dis- 
charging the surety, it should appear that the ex- 
tension was for a definite period,'® pursuant to an 
enforceable agreement!® between the principal and 
a ereditor having knowledge of the suretyship rela- 
tion,!7 made without consent of the surety'® or res- 
ervation of rights with respect to him.t® The right 
of a surety to consider himself discharged by an ex- 
tension of time to the principal is not affected by 
National Surety Co., 134 Minn. 121, 
158 NW 802; Philadelphia v. Mary- 


land Fidelity, etce., Co., 231 Pa. 208, 
80 A 62, AnnCas1912B 1085; Ohio 


“An extension of time will not re- 


Ohio County v. Clemens, 


McCrary v. ley C a Dec. 104; 
a 


Rathbone v. Warren, 10 Johns. 
American Surety Co. v. 


[a] Rule applied.—(1) Where suc- | that it would be presumed, in the ab-| Creamery Comrs., 98 Vt. 313, 127 A 


cessive payments are to be made at]|sence of any stipulation on the sub-| 289; 


Wright v. Sandars, 3 Jur. N. S. 


fixed periods, if the creditor gives} ject, that it was contemplated by all] 504, 5 Wkly. Rep. 644; Blake v. White, 
1 


time as to one of such payments, he 
will release the surety as to it. LI. 
J. Cooper Rubber Co. v. Johnson, 133 
Tenn. 562, 182 SW 593, LRAI917A 
282. (2) Where the principal debt is 
payable in installments, an extension 
of time granted by the creditor to the 
debtor with respect to one install- 
ment will discharge the _ sureties, 
whether simple or solidary, from all 
liability as to such installment. Vil- 
la v. Bosque, 49 Philippine 126. 

2. Fordyce v:. Ellis, 29 Cal. ..96; 
Gifford v. Allen, 3 Metc. (Mass.) 255; 
Steele v. Boyd, 6 Leigh (33 Va.) 547, 


29 AmD 218; Jenkins v. Robertson, 
2 Drew. 351, 61 Reprint 755; Tatum 
Vormvanss 540i 7D. Rep.vINe Ss: 336s 


Croft v. Johnson, 5 Taunt. 319, 1 ECL 
169, 128 Reprint 712; Bowsfield v. 
* Tower, 4 Taunt. 456, 128 Reprint 405; 
Boultbee ‘v. Stubbs, 18 Ves. Jr. 20, 34 
Reprint 225. 

3. Provision or stipulation for ex- 
tension see infra § 234. 

4 State v. Adams, 
118 NE 680. 

[a] Rule applied.—Where neither 
a contractor’s bond nor the principal 
contract fixed the maturity of the 
surety’s obligation, the surety there- 
cn to secure performance and pay- 
ment of materialmen was not re- 
leased by an extension of time by re- 
newals of a note given by the princi- 
pal to a materialman as evidence only 
and not as payment of the indebted- 
ness. State v. Adams, 187 Ind. 165, 
118 NE 680. 

5. U. S.—vU. S. Fidelity, etc., Co. 
Ve Tens. 91 US: 4165724 SCt 142) 48 
L. ed. 242. 

Cal.—Sather Banking Co. v. Arthur 
R. Briggs Co., 138 Cal. 724, 72 P 352. 

a ce ta eavraa v. Gibson, 74 Ga. 
405. 

Pa.—Phceenix Brewing Co. v. Rum- 


187 Ind. 165, 


the parties that there would be an al- 
lowance of the usual credits; that 
under the terms of the bond in this 
case, however, it was not necessary to 
resort to presumptions, since under 
the bond there could be no default 
except by a failure by the principal 
to pay when due according to express 
or an implied agreement, and that the 
allowance of credits usual under the 
custom of business on purchases made 
did not vary the contract. Phcenix 
Brewing Co. v. Rumbarger, 181 Pa. 
251, 37 A 340, 59 AmSR 647. 

6. See statutory provisions. 

7. Thompson Yards v. Kingsley, 54 
N. D. 49, 208 NW 949, 

8. National Surety Co. v. Walker 
County, 25 Ga. A. 643, 104 SE 18. 

9. See also cases supra text and 
notes 7, 8. 

Prejudice as essential to discharge 
oa compensated surety see infra § 

16. USS. Fidelity, ete. Co. v.U.S., 
191 U.S. 416,24 SCt 142%. 48 LL. ed: 
242; Maryland Casualty Co. v. Ohio 
River (Gravel Cos. 20) Eb 9it(2d)e b14 
[reh den 21 F, (2d) 744 (certiorari den 
275 U. S. 570 mem, 48 SCt 157. mem, 
72 L. ed. 431 mem)]; OR SE Ate Lynch, 
192) Bed. S645 Seve Ua is. Fidelity, 
etc., Co., 178 "Fed. 721; U.S. Fidelity, 
ete., Co. v. U. S., 178 Fed. 692, 102 GCA 
192 [aff 172 Fed. 268]. 

“Tn suits upon bonds given to the 
government to secure a contractor’s 
faithful performance of his under- 
taking, the mere fact that the time 
of payment was extended for a rea- 
sonable time raises no presumption 
of injury to the surety.” U.S. Fidel- 
ity, etc., Co. v. U. S., 178 Fed. 692, 694, 
102 CGA 192 Laff 172 Fed. 268]. 

11. Gunsul v. American Surety Co., 
308 Ill. 312, 322, 139 NE 620 [aff 225 
To As VOR Standard Saltretesy Cos we 


Y. & C. Exch. 420, 160 Reprint 171; 
Bowmaker v. Moore, 3 Price 214, 146 
Reprint 240, 7 Price 228, 146 Reprint 
954; Boultbee v. Stubbs, 18 Ves. Jr. 
20, 34 Reprint 225. See McNulty v. 
Eturd;; ‘86. N.Y, 647 [att aS riunm ta 
(surety not presumed to have con- 
sented to extension in action to re- 
strain enforcement of judgment on 
bond); Howerton v. Sprague, 64 N. C. 
45] (holding that, where a surety is 
discharged by a binding contract for 
further time given to the principal, 
the discharge cannot be enforced by 
a justice of the peace, and therefore 
if the creditor has taken out process 
against the principal and surety be- 
fore a justice of the peace and ob- 
tained judgment and levied an execu- 
tion upon the goods of the principal 
which he afterward instructs the of- 
ficer to deliver up upon a binding con- 
tract to give the principal further 
time, the surety is discharged by mat- 
ter in pais, there being no satisfac- 
tion of the execution, and the surety 
may resort to an injunction to enforce 
his discharge). But see Mackintosh 
v. Wyatt, 3 Hare 562, 25 EngCh 562, 
67 Reprint 504 (where the court al- 
lowed the action to proceed instead of 
restraining it, but did state that exe- 
cution should be stayed). 

14. Farmers’, etc., Bank v. Cosby, 
4 J. J..Marsh: (Ky.) 366; Howerton vy. 
Sprague, 64 N. C. 451; Armistead vy. 
Ward, 2 Patt. & H. (Va.) 504, 

15. See infra § 229. 

16. See infra ‘s 228. 

17. See infra § 248. 

18. See infra §§ 249, 250. 

19. See infra § 253. 

[a] Other statements of elements. 
—Hays v. Edwards, 31 Ga. A: 725, 121 
SHE 858; Turner v. Womack, 30 Ga. A, 
147, 117 SE 104; Adams v. Ferguson, 
44 Okl. 544, 147 P 772. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 227-228] 


the fact that the principal did not know of the 
suretyship relation,?° or, except as to compensated 
sureties, that no prejudice resulted from the exten- 
In order to discharge the surety by an ex- 
tension it must of course appear that the contract 


sion.?? 


20. Howard v. Clark, 36 Iowa 114; 
Short v. Shannon, (Tex. Civ. A.) 211 
SW 4638, 464 [quot Cyc]. 

21. See infra §§ 251, 252. 

22. Mercantile Trust Co. v. Donk, 
(Mo.) 178 SW 113; Gahn v. Niemce- 
wicz, 11 Wend. (N. Y.) 312; Wait v. 
Homestead Bldg. Assoc., 76 W. Va. 
431, 85 SE 637. 

[a] Days of grace.—Where the 
contract of the surety was for the 
payment of all claims within three 
months from the delivery of goods, 
taking a note from the principal pay- 
able three months from the time of 
delivery, but which, on account of 
days of grace, was due three days 
later, is an extension of time which 
discharges the surety. Appleton v. 
Parker, 15 Gray (Mass.) 173. 

[b] Extension not shown.—W here 
certain property was received in part 
payment of a secured note, a stipula- 
tion that the principal might redeem 
it within a given time by payment of 
the whole debt is not a contract for 
an extension of time. Marshall v. 
Dixon, 82 Ga. 435, 9 SE 167. 

23. Ark.—Vaughan vy. Vernon, 82 
Ark. 28, 100 SW 92. 

Fla.—Clark v. United Grocery Co., 
69 Fla. 624, 68 S 766. 

Ga.—Matthews v. Richards, 13:Ga. 
A. 412, 79 SE 227; MacIntyre v. Mas- 
sey, dig GaxAc 458, 75 SH 814. 

Ill.—Gunsul v. American Surety Co., 
308 Ill. 312, 139 NE 620 [aff 225 11). 
A. 76]; Moyses v. Schendorf, 238 Ill. 
232. 87 NEe401) Laff 142-111. An 293]; 
English v. Landon, 181 Ill. 614, 54 NE 


OTM eirevatD. dil Apc 483ies dime ve 
Griggs, 116 Ill. A. 132. 
Iowa.—Jones vy. Cottrell, 109 NW 


793~ 

Kan.—Wright vy. Hopper, 120 Kan. 
2Is,u243ar bso, 

Ky.—Marshall v. Hollingsworth, 166 
Ky. 190, 179 SW 34; Nichols v. Mc- 
Dowell, 14 B. Mon. 6; Sneed v. White, 
3 J. J. Marsh. 525, 20 AmD 175; Barber 
v. Ruggles, 87 SW 785, 27 KyL 1077; 
Richmond v. Finch, 9 Ky. Op. 738; 
Allgaier v. Scott, 3 Ky. Op. 268; Fa- 
gan v. Elam, 2 Ky. Op. 365. 

' La.—Parker v. Guillot, 118 La: 223, 
42S 782; Purdy v. Forstall, 45 La. 
Ann. 814, 13 S 95; Howard v. Finney, 
32 La. Ann. 1305; Natchitoches, v. 
Redmond, 28 La. Ann. .274; Clements 
vy. Biossat, 26 La. Ann. 243; Warfield 
v. Ludewig, 9 Rob. 240; Frazier v. 
Dick, 5 Rob. 249; Fortineau v. Bois- 
siere, 18 La. 470; Huie v, Bailey, 16 
La, 213, 35 AmD 214; Boutte v. Mar- 
tin, 16 La. 133; Cooley v. Lawrence, 
4 Mart. 639. 

Me.—Boothbay Harbor First Nat. 
Bank v. Blake, 113 Me. 3138, 93 A 840. 

Md.—Berman v. Elm Loan, ete., As- 
soc., 114 Md. 191, 78 A 1104. 

Mass.—Dorchester Trust Co. Vv. 
Casey, 167 NE 915; Maglione v. Penta, 
165 NE 424; Way v. Dunham, 166 
Mass. 263, 44 NE 220. \ 

Miss.—Graham v. Pepple, 132 Miss. 
612, 97 S 180, 30 ALR 1278; Wright v. 
Watt, 52 Miss. 634; Wadlington Vv. 
Gary, 15 Miss. 522; Montgomery v. 

-Dillingham, 11 Miss. 647. 

Mo.—Citizens’ Bank v. Hilkemeyer, 
(A.) 12 SW (2d) 516; Steele v. John- 
son, 96 Mo. A. 147, 69 SW 1065. 

N. H.—Fowler v. Brooks, 13 N."H. 


240. 

ae Y.—Powers v. Silberstein, 108 N. 

169, 15 NE 185; Atlantic, etc., Tel. 
re v. Barnes, 64 N. Y. 385, 21 AmR 
621 [aff 39. Ne Y. Super. 40]: Clark v. 
Sickler, 64 N. Y. 231, 21 AmR 606; 
American Bonding Co. v. Kelly, 172 
App. Div. 437, 158 NYS 812 [aff 225 
N. Y. 641 mem, 121 NE 852 mem]; 
Riehl v. Himmellwright, 155 App. Div. 
211, 140 NYS 219; Riehl v. Austin, 155 
App. DiVvenwn Ors 140 NYS ane H.R. 
Thomas Motor Branch Co. v. U. S. Fi- 
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[§ 228] 


the surety.?° 


delity, ete., Co., 153 App. Div. 32, 137 
NYS 1094 [aff 211 N. Y. 574 mem, 105 
NE 1084 mem]; Fallkill Nat. Bank v. 
Sleight, 1 App. Div. 189, 37 NYS. 155; 
Cincinnati Fifth Nat. Bank v. Wool- 
sey, 21 Misc. 757, 48 NYS 148 [aff 31 
App. Div. 61, 52 NYS 827]; King v. 
Baldwin, 2 Johns. Ch. 554 [rev on oth- 
er grounds 17 Johns. 384, 8 AmD 415]. 

N. C.—Taylor v. Bridger, TSUN iC. 
85, 116 SE 94; 
Nae Christenbury, LoSoIN Cs 


Piedmont Lumber Co. 
257, 71 SE 


Ore: rage perican aout ety Co. v. Scott, 
18 Okl. 264, 90 P 

Pa.—In re Rie 229 Pa. 632, 79 
A 143; Haynes v. Synnott, 160 Pa. 
180, 28 A 832; Campbell v. Floyd, 153 
Pa. 84, 25 A 1033: Peet ats te v. Mor- 
row, 24 Pa. Co. 

Philippine. ele AT v. Tan Sunco, 
13 Philippine 183; Banco Espafiol v. 
Sim, 5 Philippine 418. 

Porto Rico.—Porto Rico Bank v 
Argueso, 1 Porto Rico Fed. 49; Amy 
v. Aponte, 29 Porto Rice 134; Guerra 
v. Iglesias, 26 Porto Rico 312: 

S. C.—Ft. Valley Exch. Bank v. Mc- 
Millan, 76S. C. 561, 57 SE 630. 

Tex.—Hunter v. Clark, 28 Tex. 159; 
Marine Bank, ete., Co. v. House, (Civ. 
A.) 299 SW 276; Georges v. Fricke, 
(Civ. A.) 283 SW 221; Southern Sure- 
ty.Co. v. Klein, (Civ. A.) 278 SW 527; 
Jackson v. Home Nat. Bank, (Civ. A.) 
185 SW 893; Dreeben v. McKinney 
First Nat. Bank, (Civ. A.) 93 SW 510 
[rev on other grounds 99 SW 850]; 
ree ve Murrell, (Civ, A: 90 

W 510 

Va.—Coleman v. Stone, 85 Va. 386, 7 
SE 241. 

Eng.—Creighton v. Rankin, 7 Cl. & 
F. 325, 7 Reprint 1092; York City, etes 
Banking (CORA Bainbridge, LAS ah Cpe iM be 


Rep. N. S. 732; Heath v. Key, 1 Y. & 
J. 434, 148 Reprint 741, 
B. C.— Ho Malkin’ Co., Ltd. v- 


Sherman, 35 B. C. 445. 

Sask.—Tabachnick v. Chernenkoff, 
17 Sask. L. 365, [1923] 3 WestWkly 
Hos. Codviller Conmutd, ive, Jordan, Os 
DomLR 694, [1922] 1 WestWkly 1280. 

“Indulgence or non-action, though 
in the meantime the principal should 
become insolvent, unaccompanied with 
any act of the creditor whereby the 
hazard is increased, will not discharge 
the surety.” Wright v. Watt, 52 Miss. 
634, 687 [quot Graham v. Pepple, 132 
Miss. 612, 625, 97S 180, 30 ALR 1278]. 

“In no case does mere indulgence 
of the principal by the creditor oper- 
ate to discharge the surety, even 
though it be expressly assented to by 
the creditor, at the instance of the 
principal, of which the surety is ig- 
norant, nor even if the principal has, 
during such indulgence, become bank- 
rupt. Much less does the simple 
agreement of the creditor to indulge 
the principal even for a definite time 
work a release of the surety.” Davi- 
ess County Bank, etc., Co. v. Wright, 
129 Ky. 21,.30, 110 SW 361,°17 DRA 
NS 1122. 

{a] Consent by creditor to wait 
until the principal can go to a certain 
place to get funds will not discharge 
the surety.. Boutte v. Martin, 16 La. 


Moe 

[b] Merely accepting payments 
monthly and taking no action to col- 
lect an overdue debt, without an 
agreement for extension of time, does 
not discharge the surety. W. H. Mal- 
kin Co., Ltd. v. Sherman, 35 B.C. 445. 

[ec] Signification of willingness to 
extend credit is not an extension dis- 
charging the surety. Purdy vy, For- 
stall, 45 La. Ann. 814, 13 S 95. 

[d] Merely telling principal after 
maturity of the debt that he will give 
him more time is not an extension by 
the creditor discharging the surety. 
Jones v. Cottrell, (lowa) 109 NW 793. 


LOU Oxo la aon 


did in fact provide for an extension.22 

b. Necessity of Binding Agreement. 
Mere indulgence?? or forbearance?‘ will not discharge 
To effect his release there must be 
a contract for extension, binding and enforceable?® 


fe] Indorsement on execution 
signed by the creditor’s attorney di- 
recting the sheriff to hold it up, which 
amounted to nothing more than a non- 
enforceable indulgence, did not dis- 
charge’ the Richmond v. 


4 Del. ~“McCrery Vir Nivani GG eA 


Me. —Berry v. Pullen, 69 Me. 101, 31 
AmR 248. 

Miss.—Graham vy. Pepple, 132 Miss. 
612, 97 S 180, 30 ALR 1278; Johnson 
We Gas Bank, 12 Miss. 165, 43 Am 


D4 

N. M.—Michelin Tire Co. v. Akers, 
32 N. M. 234, 255 P 388, 52 ALR 494; 
Southard v. Latham, 18 N. M. 503, 138 
P 205, 50 LRANS 71. 

N. C.—Charlotte First Nat. Bank v. 
Homesley, 99 N. C. 531, 6 SE 797. 

Wis.—Braasch v. Bonde, 191 Wis. 
414, 211 NW 281; Welch v. Kukuk, 128 
Wis. 419, 107 NW 301. 

[a] “Mere ‘gratuitous forbearance 
of whatever duration inside of the 
limitation bar, will not discharge; for 
it is not the forbearance, but the con- 
tract which operates the discharge.” 
Berry v. Pullen, 69 Me. 101, 103, 31 
AmR 248. 

[b] “‘Forbearance or mere pas- 
siveness for any length of time, on 
the part of the creditor towards the 
debtor, will not discharge the surety, 
because until required to sue by the | 
surety, the creditor is under no obli- 
gation to do so.’ There must be a con- 
tract between the creditor and prin- 
cipal debtor, so as to prevent the 
surety from having the same remedy 
against the principal, as he might 
have had upon the original contract.” 
Johnson v. Planters’ Bank, 12 Miss. 
165, 171, 43 AmD 480 [quot Graham 
v. Pepple, 132 Miss. 612, 625, 97 S 180, 
30 ALR 1278]. 

[c] “Forbearance or delay in col- 
lecting from the principal debtor, fur- 
nishes no ground on which the surety 
can ask for exoneration.’ Charlotte 
First Nat. Bank v. Homesley, 99 N. C. 
581,533, 62SE 797 [auot “Laylor .v. 
Bridger, 185 N.C. 85, 116 SE 94) 95]: 

25. Delay constituting neglect or 
laches see infra § 280. 

26. U. S.—Uniontown Bank vy. 
Mackey, 140 U. S. 220, 11 SCt 844, 35 
L. ed. 485, 

Ark.—Kissire v. Plunkett-Jarrell 
Grocer Co., 103 Ark. 473, 145 SW 567; 
Vaughan v. Vernon, 82 Ark. 28, 100 
SW 92. 
igo —Williams vy. Covillaud, 10 Cal. 

Colo.—Byers v. Hussey, 4 Colo. 515. 

D. C.—Green v. Lake, 13 D. C. 162; 
Ambrose v. Hayes, 36 App. ss 

Ga.—Marshall v. Dixon, 82 Ga. 435, 
9 SE 167. 

Ill.— English v. Landon, 181 Il. 614, 
54 NE 911 [rev 75 Ill. A. 483]; Heenan 
VoctHoward, Sle Ll: caw 6295s Wield sv: 
Brokaw, 148 Ill. 654, 37 NEO 80. 

Ind.—Weaver v. Prebster, 37 Ind. A. 
582, 77 NE 674. 

Ky.—Marshall v. Hollingsworth, 
166 Ky. 190, 179 SW 34; Corydon De- 
posit Bank v. McClure, 140 Ky. 149, 
130 SW 971, AnnCas1912B 484; An- 
derson v. Mannon, t. Bs Mons 21:72 
Corydon Deposit Bank v. McClure, 110 
SW 856, 33 KyL 679; Krupp v. St. 
Martinus Ritter-Verein, 53 SW 648, 21 
KyL 938; Carter v. Columbia Bank, 16 
SW 79, 12 KyL 968. 

La.—MecGuire v. Bry, 3 Rob. 196. 

Me.—Manufacturers’ Nat. Bank v. 
Chabot, ete., Co., 114 Me. 514, 96 A 86; 
Boothbay Harbor First Nat. Bank’ v 
Blake, 113 Me, 313, 93 A 840. 

Md.—Asbell v. Marshall Bldg., ete., 
Assoc., 156 Md. 106, 143 A 715; Lake v. 
Thomas, 84 Md. 608, 36 A 437; Fred- 
erick-Town Sav. Inst. v. Michael, 81 
Md. 487, 32 A 189, 340, 88 LRA 628; 


138 [50 C.J.] 


at law?" or in CIM es between the rae and the 


principal.?° 


[§ 229] ¢. Nocera of Fixed or Definite Period 


| 857, 88 KyL 679]. 
Bowers v. State, 7 Harr. & | 


Oberndorff v. Union Bank, 31 Md. 126, 
1 AmR 31; 
ates Bye 

Mass.—Dorchester Trust Co. v. 
Casey, 167 NE 915; Wilson v. Powers, 
130 Mass. 127; Hunt v. Bridgham, 2 
Pick. ,581, 183 AmD 458. 


Mich.—Bedford v. Kelley, 173 Mich.’ 


492, 1389 NW 250, AnnCasl1914D 848; 
Durfee v. Abbott, 50 Mich. 479, 15 
NW 559. 

Miss.—Graham v. Pepple, 132 Miss. 
612,.97 S 180, 30 ALR 1278; Roberts 
v. Stewart, 31 Miss. 664; Freeland v. 
Compton, 30 Miss. 424; 
Covington, 17 Miss. 470. 

Mo.—Steele v. Johnson, 96 Mo. A. 
147, 69 SW 1065. 

N. H.—McCann v. Dennett, 13 N. H. 
pee. Williams v. Gilchrist, 11 N. H. 


313, 53 NE 5, 43 LRA 685; Clark v. 
Sicklor, 64 N.Y. 231, 21 AmR 606; 
McKecknie v. Ward, 58 N. Y. 541, 17 
AmR 281; Lowman vy. Yates, 37 N. Y. 
601,°5 Transer, A. -320; Schwartz: v. 
Smith, 143 App. Div. 297, 128 NYS 1 
fafe-207 IND Y.°%14. mem, 101 NH’ 1121 
mem]; Burfeind v. People’s. Surety 
Co., 139 App. Div. 762, 124 NYS 385 
[aff 203 N. Y. 602 mem, 96 NE 1111 
mem]; Metropolitan L. Ins. Co. v. 
Stimpson, 28 App. Div. 544, 51 NYS 
226; Wamlin v. Klein, 8 App. Div. 
413, 40 NYS 838; Douglass’ v. Ferris, 
°63 Hun 421, 18 NYS 685 [mod on other 
frounds.138 N. Y..192, 33 NE. £0417; 
Thayer wy. King, 32 Hun“ 437; Ritch 
v. Smith, 60 HowPr:13 faff 82 N. Y. 
627, 60 HowPr 157]; Gahn vy. Niemce- 
wicz, 11 Wend. 312. 

N. C.—Benson Bank v. Jones, 147 N. 
C. 419, 61 SE 193, 16 LRANS 343. 

Oh.—Jones v. Brown, 11 Oh. St. 601; 
De Bruin sve-Starr, 3 “Oh: Dec. (Re- 
print) 306; Thompson v. Marshall, 2 
Oh. Dec. (Reprint) 506, 3 WestLMonth 
386 


Okl.—American Surety Co. v. Scott, 
18 Okl. 264, 90 P 7. 

Porto Rico.—Porto Rico Bank v. 
Argueso, 1 Porto Rico Fed. 49. 

Tenn.—White v. Summers, 1 Baxt. 
pee Thompson v. Watson, 10 Yerg. 
362. 

Tex.—Red River Nat. Bank vy. Bray, 
105 Tex. 312, 148 SW 290 [rev (Civ. 
A.) 132 SW 968]; Frois v. Mayfield, 33 
Tex. 801; Burke v. Cruger, 8 Tex. 66, 
59 AmD 102; Allen v. Oakes, (Civ. 
A.) 288 SW 479; Georges v. Fricke, 
(Civ. A.) 283 SW 221; Williams v. 
Guaranty State Bank, ete., Co., (Civ. 
A.) 264 SW 194, 196 [eit Cyc]; Cue: 
Slaughter Co. v. Eller (Civ. A.) 196 


SW 704; Speer v. Rushing, (Civ. A.) 
183. SW 67. 
Va.—Cape Charles Bank, Ine. v. 


Farmers Mut. Exch., 
92 SE 918 [cit Cyc]. 
Wash.—Kittridge v. Stegmier, 
Wash. 3, 39 P 242, 
W. \Va.—Cumberland First Nat. 
45 W. Va. 688, 32 
SH 271. 


Wis.—Braasch v. Bonde, 191 Wis. 
414, 211 NW 281; Fanning v. Murphy, 
126 Wis. 538, 105 NW 1056, 110 AmSR 
946, 4 LRANS 666; Union Nat. Bank 
v. Cross; 100 Wis. 174,-75 NW. 992; 
Irvine v. Adams, 48 Wis. 468, 4 NW 
bile, oo Amn. 817. 

Eng.—Rouse v. Bradford Banking 
Co., [1894] A. C. 586; Clarke v. Birley, 
41 Ch. D. 422; Ladbrook v. Hewett, 1 
Dowl. P. C. 488; Samuel v. Howarth, 3 
Meriv. 272, 36 Reprint 105. 

Que.—Universal Tires, Ltd. v. Du- 
bois, 29 RevLegNS 338. 

Sask.—Tabachnick vy. Chernenkoff, 
17 Sask. L. 365, [1923] 8 WestWkly 59. 

“An unenforceable agreement by a 
creditor to indulge a principal does 
not discharge the sureties.” Krupp v. 
St. Martinus Ritter-Verein, 53 SW 
648, 21 Kyl 938 [quot Corydon De- 
posit Bank v. McClure, 110 SW 856, 


120 Va. 771, 778, 
Met 


Bank vy. Parsons, 


Haynes v.. 


PRINCIPAL AND SURETY 


[§§ 228-229 


of Extension. To effect a discharge of the surety*® 


the extension of the principal debt must be for a 


“An extension of time must, to op- 
erate as a release, be more than a 
mere agreement to indulge or forbear 
It must present the essentials of a 
binding contract.’ Bedford v. Kelley. 
173 Mich. 492, 498, 1839 NW 250, Ann 
Cas1914D 848. 

[a] “Even a promise to extend the 
time would not of itself discharge the 
surety. A contract valid and com- 
plete in all its essentials was requisite 
to accomplish that result.” Steele v. 
ete jake TEV Mor AS lai, LoS, 669) Sivy 

065. 

[b] “What the law speaks of in 
this sense as ‘a binding agreement’ is 
an agreement that is conclusive upon 
both the creditor and the principal, an 
agreement that both effectually stays 


‘| the hand of the creditor, and yields to 
at Y.—Olmstead v. Latimer, 158 N.} 


the principal the full benefit of the 
indulgence, an agreement that neither 
ean avoid, but which both must re- 
spect, and which, because of its inviol- 
able character, operates to the harm 
of the surety.” Red River Nat. Bank 
v. Bray, 105 Tex. 312, 315, 148 SW 290 
[rev (Civ. A.) 182 SW 968]. 

[ec] Agreement enforceable in 
court.—‘‘Mere indulgence does not re- 
lease a Surety. There must bea valid 
agreement for indulgence, founded up- 
on a sufficient consideration—such an 
agreement as can be enforced in a 
court of justice.’’ Wadlington v. 
Gary, 15 Miss. 522, 530 [quot Graham 
v. Pepple, 132 Miss. 612, 625, 97 S 180, 
30 ALR 1278]. 

[da] Terminable agreement. 
Agreement between a bank and one of 
its customers that the latter may 
overdraw his account further during a 
specified period does not discharge a 
surety from liability to the bank if 
such agreement may be terminated 
upon notice before the expiration of 
the specified period, Rouse v. Brad- 
ford Banking Co., [1894] A. C. 586. 

[e] Contract voidable for infancy 
is not a binding agreement for exten- 
sion so as to discharge the surety. 
Bowers vy. State, 7 Harr. & J. (Md_) 
32; Durfee v. Abbott, 50 Mich. 479, 15 
NW 559. 

[f] Contract shown.—A surety to 
secure the payment of a debt secured 
by a mortgage is released from liabil- 
ity by an executed parol agreement 
supported by a valid consideration 
modifying the mortgage by extending 
the time for payment of the debt made 
without the knowledge of the surety. 
Berman v. Elm Loan, etc., Assoc., 114 
Md. 191, 78 A 1104. 

Tliegal contracts see infra § 246. 

27. Wilson v. Powers, 130 Mass. 
1277 UClippingeer. hve .CRepsys .2e Watts 
(Pa.) 45; Cape Charles Bank, Ine. vy. 
Farmers’ Mut. Exch., 120 Va. 7%1, 778, 
92 SH 918 [cit Cyc]; Clarke v. Birley, 
41 Ch. D. 422. 

28. Wilson v. Powers, 130 Mass. 
127; Cape Charles Bank, Inc. v. Farm- 
ers’ Mut. Exch., 120 Va. 771, 92 SH 918. 


: 29. Parties to contract see infra § 
Bie 

380. See supra § 216. 

31. Ark.—Thornton v. Bowie, 123 
Ark. 463, 185 SW 793; Kissire v. Plun- 


kett-Jarrell Grocer Co., 103 Ark. 473, 
145 SW 567; Kendall v. Milligan, 34 
Sw 78; Berton v. Anderson, 56 Ark. 
470, 20 SW 250; King v. Haynes, 35 
Ark. 463; Thompson vy. Robinson, 34 
Ark. 44. 

Colo. Winne v. Colorado Springs 
Co: erColos Lb: 

Del.—McCrery v, Nivin, (Ch.) 67 A 
452. 

D. C.—Ambrose v. Hayes, 36 App. 
255; Clark v. Gerstley, 26 App. 205 
faff 204°. S. 504, 27 SCt 337,51 a. 
ed. 589]. 

Ga.—Luden y. Enterprise Lumber 
Co., 146 Ga. 284, 91 SE 102, LRA1917¢C 
485, Bunn v. Commercial Bank, 98 Ga. 
647, 26 SEH 63; Woolfolk v. Plant, 46 


fixed or definite 


SON os: LUE 


period.** It is not sufficient that 


Ga. 422; Duckett v. Martin, 23 Ga. A. 
630, 99 SE 151; Conn v. Simpson Gro- 
cery Co., 21 Ga. A. 284, 94 SE 260; 
Ver ee v. Pitner, 17 Ga. A. 229, 86 
SE 456. 

Ill.—English v. Landon, 181 Ill. 614, 
54 NE 911; Field v. Brokaw, 148 Ill. 
654, 37 NE 80; Glickauf v. Hirsch- 
horn, 73 Ill. 574; Gardner v. Wat- 

347; Peo. v. McHatton, 7 
Ill. 6388; Waters v. Simpson, 7 Ill. 
570; Church v. John E. Burns Lumber 
Co., 127 Ill. A. 451; Higgins v. Mc- 
Pherson, 118 Ill. A. 464. 

Ind.—Beck v. O’Dell, 193 Ind. 386, 
140 NE 527; Alexander v. Capitol 
Lumber Co., 181 Ind. 527 105 NE 45; 
Beach v. Zimmerman, 106 Ind. 495, 
7 NIE 237; Cates v. Thayer, 93 Ind. 
156; Chrisman v. Perrin, 67 Ind. 586; 
Prather v. Young, 67 Ind. 480; Miller 
v. Arnold, 65 Ind. 488; Tracy v. Quil- 
len, 65 Ind. 249; Jarvis v. Hyatt, 43 
Ind. 163; Weaver v. Prebster, 37 Ind. 
A. 582, 77-NE 674; Durbin v. North- 
western Scraper Co., 36 Ind. A. 123, 
73 NE 297; Olson v. Chism, 21 Ind. 
A. 40, 51 NE 373; Voris v. Shotts, 20 
Ind. A. 220, 50 NE 484. 

Iowa—Union Cent. LL. Ins. 
Mitchell, 206 Iowa 45, 
Morgan v. Thompson, 
14 NW 306. 

Ky.—Marshall v. Hollingsworth, 
166 Ky. 190, 179 SW 34, 36 [cit Cyc]; 
Daviess County Bank, etc., Co. v. 
Wright, 129 Ky. 21, 110 SW 361, 33 
Kyl 457, 17-LRANS 1122. 

Me.—Manufacturers’ Nat. Bank vy. 
ag etc., Co., 114 Me. 514, 96 A 
836. 

Md.—Hayes v. Wells, 34 Md. 512. 

Mich.—Bedford v. Kelley, 173 Mich. 
492, 1389 NW 250, AnnCasi1914D> 848. 

Miss.—Freeland v. Compton, 30 
Miss. 424; Clarke County Police v. 
Covington, 26 Miss. 470; Thornton v. 
Dabney, 23 Miss. 559; Wadlington v. 
Gary, 15 Miss. 522. 

Mo.—West v. Brison, 99 Mo. 684, 13 
SW 95; Citizens’ Bank vy. Hilkemeyer, 
(A.) 12 SW (2a) 516; Burrus v. Davis, 
67 Mo. A. 210; Aultman, ete., Co. v. 
Smith, 52 Mo. A. 351. 

Nebr.— Watts v. Gantt, 42 Nebr. 869, 


Couey. 
218 NW 40; 
60 Iowa 280, 


61 NW 104. 

N. M.—Michelin Tire Co. v. Akers, 
wns Mi. 23457 255) Pi 388552 ALR 

N. C.—Roberson-Ruffin Co. v. Spain 
L773 ONL CL b23 9 91 SEH. 326i LRevelitny: 
Thrash,-132 N. C. 803, 44 SE 596; 
Benedict v. Jones, 129 N. C.-475, 40 
Se 223; Deal yv. Cochran, 66 N. €. 


N. D.—Reles v. Roles, 225 NW 809. 
~ Oh.—Jenkins v. Clarkson, 7 Oh. 72 
. a 


Pa. 84, 
25 an 1033. 
a C.—Parnell v. Price, 37 S. C. L. 
Tex.—Georges v. Fricke, 
283 SW 221; Webb v. Pahde, (Civ. A.) 
43 SW 19; Houston v. Braden, (Civ. 
A.) 37 SW 467. 
Utah.—Musser v. McCornick, 57 
Utah 62, 192 P 1052; Wallace v. Rich- 


(Civ. A.) 


ards, 16 Utah 52, 50 P 804. 

Va. E Abeta. VA 
Farmers’ Mut. Exch., 120° Va. 771, 92 
SE 918. 

[a] Reason for rule.—‘The fur. 


ther indulgence of the principal, if 
the surety is to be released there- 
by, must be upon an agreement for 
such extension for a definite time (as, 
if it were not definite, then the ecred- 
itor might immediately enforce pay- 
ment of the debt, and if he might, 
the surety could pay and be as fully 
protected as if the agreement had 
not been made”). Daviess County 


Bank, etc., Co. v. Wright, 129 Ky. 21, 
30, 110 SW 361, 33 KyL 457, HN SERENA 
NS 1122. 


{b] Even express promise of in- 
definite indulgence does not discharge 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


§§ 229-230} 


the creditor actually does wait a long time after an 
But any fixed period of ex- 
tension,. however short, is sufficient,?> such as a 
In accordance with the 
general rule*® it has been held that the surety is 
not discharged by an agreement to dismiss a suit 
without specification of any day up to which in- 
dulgence is to be given,*” or by a stay or with- 
drawal of execution without a definite extension.3& 

What constitutes a fixed or definite time. An ex- 
tension for a specified number of days is for a 
fixed or definite time so as to discharge the surety.*® 


agreement for delay.°? 


day,** or even a moment.?> 


ue Deal v. Cochran, 66 N 

[ec] Fact that depositor leaves his 
deposit in bank after the retirement of 
a partner does not release the re- 
tiring partner from his liability as 
Surety, there not being any exten- 
sion for a definite time. Campbell v. 
Floyd, 153 Pa. 84, 25 A 1033. 

[d] In Alabama it has been held 
that, where there is an agreement, on 
sufficient consideration, postponing 
the day of payment, although it may 
not he shown how long or to what 
particular time the payment is agreed 
to be postponed, the rule that an ex- 
tension of time discharges the surety 
applies. David v. Malone, 48 Ala. 
428 (if injury results); Cox v. Mobile 
etc., R. Co., 37 Ala. 320 (where it was 
said that the rule that the extension 
must be for a definite and precise 
period means that a mere indulgence 
determinable at the will of the cred- 
itor will not discharge the surety); 
Haden v. Brown, 18 Ala. 641. And see 
Alabama case infra text and note 33, 


32. Bucklen v. Huff, 53 Ind. 474. 
33. Ala.—Comegys v. Booth, 3 
Stew. 14. See also Alabama cases su- 


pra text and note 31 [d]. 

Ga.—Bunn v. Commercial Bank, 98 
Ga. 647, 26 SE 63; Hays v. Edwards, 
31. Ga. A. 725, 121 SE 858. 

Ind.—Menifee v. Clark, 35 Ind. 304. 

N. C.—Revell vy. Thrash, 132 N. C. 
803, 44 SE 596. 

Wash.—Bank of British Columbia v. 
Jeffs, 15 Wash. 230, 46 PB 247. 

Ont.—Bailey v. Griffith, 40 U. C! Q. 


B. 418. 

34. Berry v. Pullen, 69 Me. 101, 31 
AmR 248; Johnson y. Planters’ Bank, 
12 Miss. 165, 43 AmD 480; Fox v. Par- 
ker, 44 Barb. (N. Y.) 541; Fellows v. 
Prentiss, 3 Den. (N. Y.) 512, 45 AmD 
484; Bangs v. Strong, 7 Hill -(N. Y.) 
250, 42 AmD 64. But see Cooper v. 
Hishers 1 ie Jee Jae. Marsh CKy.)) 396 
(where one day’s indulgence was held 
not to discharge the surety, the court 
expressly basing its decision.cn the 
ground that the period of indulgence 
was too short and no injury resulted, 
although under the facts the deci- 
sion might have been based on the ab- 
sence of a contract for indulgence). 
. 85. Hunter v. Jett [quot Chiches- 


ter v. Mason, 7 Leigh (34 Va.) 244, 
PRET I 
36. See supra text and note 31. 
37. David v. Malone, 48 Ala. 428; 


Tracy v. Quillen, 65 Ind. 249. 

38. McGee v. Metcalf, 20 Miss. 535, 
51 AmD 122; Knight v. Charter, 22 W. 
Va. 422. But see Chichester v. Ma- 
son, 7 Leigh (34 Va.) 244 (where there 
was an indefinite stay of execution 
and the surety was discharzyed under 
the lower court decree, which was 
affirmed on appeal because the judges 
of the upper court were equally di- 
vided as to affirmance or reversal). 

39. Cruse v. Gau, (Tex. Civ, A.) 193 


05. 
{a] Ninety days.—An agreement 
not to sue on a note for ninety days 
constituted an extension thereof dis- 
charging the surety. Cruse v. Gau, 
(Tex, Civ. A.) 193 SW 405. 

40. C. C. Slaughter Co. v. Hiller. 
(Tex. Civ. A.) 196 SW 704. See David 
v. Malone, 48 Ala. 428 (agreement to 
indulge for a reasonable time is. suf- 
ficient to discharge the surety if he 
ls prejuaiced thereby). See also Ala- 


PRINCIPAL AND SURETY 


nite period. 


fines cases supra text and note 31 


ile 

41. Alexander v. Capitol Lumber 
Co., 181 Ind. 527, 105 NE 45. 

42. Mercantile Trust Co. vy. Donk, 
(Mo.) 178 SW 113;. Deal v. Cochran, 
66 N. C. 269; Bottineau County Bank 
v. Stafford, 49 N. D. 942, 194 NW 393; 
Johnson v. Learie, 100 Vt. 308, 137 A 
205. See Fleming v. McLeod, 39 Can. 
S. C. 290 [rev 37-N. B. 630, 2 EastLR 
180] (per Idington, J.). But'see John- 
son’v. Franklin Bank, 173 Mo. 171, 73 
SW 191 (holding that a demand note 
taken by the creditor discharges the 
surety, as the note is not due until de- 
mand). 

[a] Reasons for rule.—(1) A de- 
mand note is suable at the same mo- 
ment as a matured original undertak- 
ing and therefore is not an extension 
for a definite or fixed period discharg- 
ing the surety. Johnson v. Learie, 
100 Vt. 308, 1387 A 205. (2) “A de- 
mand note is due as soon as it is 
made; that is, such a note does not 
extend the time when payment may 
be demanded, or prevent suit from 
being brought instanter’ thereon.” 
Mercantile Trust Co. v. Donk, (Mo.) 
DTS SW ALL 3 edo: 

[b] Rule applied.—A demand note 
taken by the creditor from the prin- 
cipal debtor is not a contract for an 
extension of time such as will dis- 
charge the obligation of a surety for 
the same indebtedness. Bottineau 
County Bank vy. Stafford, 49 N. D. 942, 
194 NW 393. 

43. See cases infra this note. 

[a] “Until after threshing.”—An 
agreement, made in the summer time, 
to extend the time of payment of a 
note “until after threshing,’’ has been 
held to be sufficiently definite. Moul- 
ton v. Posten, 52 Wis. 169, 8 NW 621. 

[b] Until end of war.—An agree- 
ment to forbear collection of a debt 
until the end of the war would be for 
a fixed or definite time so as to dis- 
charge the surety thereon. Deal v. 
Cochran, 66 N. C. 269. 

[c] Agreement to pay semiannual 
interesti—_ An agreement between the 
payee of a note and the principal, al- 
lowing the latter to retain the mon- 
ey upon his paying the interest semi- 
annually, is an extension for six 
months at least, and is sufficiently 
definite to relieve the surety. Scott 
v. Fisher, 110 N. C. 311, 14 SE 799, 28 
AmSR 688. 

{d] Original payment on contin- 
gency.—lIf a note could have original- 
ly been made payable at a time to be 
determined by a contingency, the ex- 
tension may be made on the same 
terms if supported by consideration. 
Gy Ce Slaughter: Coney.) Hlter,, (Tex. 
Civ. A.) 196 SW 704. 

44. See cases infra this note. 

[a] “Until after the harvest.”—An 
agreement to wait “until after the 
harvest” has been held to be too in- 
definite. Findley v. Hill, 8 Or. 247, 
34 AmR 578. 


[b] “A while longer.’—Jenkins v. 
Clarkson, 7 Oh. 72 Pt. I. 

45. Ala—Agee v. Steele, 8 Ala. 
948. 


Cal.—Pimental v. Marques, 109 Cal. 
406, 42 P 159. ‘ 

Fla.—Clark v. United Grocery Co., 
69 Fla. 624, 68 S 766. 

Ill.—English v. Landon, 181 Ill. 


.Reprint. 171; 
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There is authority to the effect that a reasonable 
time is a definite time within the meaning of the 
rule,*® while other authority is to the contrary.*! 
An extension until demand has been held not to be 
for a definite period.*? 
facts and circumstances of the particular case vari- 
ous agreements have been held to constitute*? or 
not to constitute** an extension for a fixed or defi- 


In accordance with the 


[§ 230] d. Provision or Stipulation for Extension 
—(1) In General. 


be one which precludes the creditor from,*® or at 


In other words the contract must 


614, 54 NE 911 [rev 75 Ill. A. 483]; 
Higgins v. McPherson, 118 Ill. A. 464. 
Ind.—Tracy v. Quillen, #5 Ind. 249. 
lowa.—Commercial Sav. Bank v. 
Dunning, 202 Iowa 478, 210 NW 599, 
59 ALR 983. 

Ky.—Peck v. Durrett, 9 Dana 486; 
Nickell v. Citizéns’ Bank, 60 SW 925, 
22 Kyl 1552; Jett v. Jett, 32 SW 298, 
17. KyL 690; Richmond vy. Finch, 9 
KVtOpiiess 

La.—New Orleans Butchers’ Co-op. 
Abbatoir v. St. Bernard Rendering, 
ete., Co., 160 La. 574, 107 S 432; Adle 
v. Metoyer, 1 La. Ann. 254; Huie v. 
Bailey, £6 ta.. 213, 35 Amb 214; 

Me.—Manufacturers’ Nat. Bank v. 
Shavet, etc. Cows LAD Mer od M9 Gea 


Md.—Asbell v. Marshall Bldg., etc., 
Assoc., 156 Md. 106, 148 A 715; Ber- 
man v. Elm Loan, etc., Assoc., 114 
Md. 191, 78 A 1104. 

Mass.—Blackstone Bank v. Hill, 
10 Bickle 94. 

Miss.—Graham vy. Pepple, 132 Miss. 
612, 97 S 180, 30 ALR 1278; Newell 
v. Hamer, 5 Miss. 684, 35 AmD 415. 

Mo.—Hosea v. Rowley, 57 Mo. 357; 
Citizens’ Bank v. Hilkemeyer, (A.) 
12 SW (2d) 516; Citizens’ Bank v. 
Douglass, 178 Mo. A. 664, 161 SW 601; 
Aultman, etc., Co. v. Smith, 52 Mo. 
A. 351; Hartman v. Redman, 21 Mo. 
A. 124. 

N. Y.—McKeeknie v. Ward, 58 N. 
Ya 5o41,, 1%. AmR 281s) Wowman csv. 
Yates, 37 N. Y. 601; American Bond- 
ing Co. v. Kelly, 172 App. Div. 437, 
158 NYS 812 [aff 225 N. Y. 641 mem, 
121 NE 852 mem]; Schwartz v. Smith, 
143 App. Div. 297, 128 NYS.1 [aff 207 
N. Y. 714 mem, 101 NE 1121 mem]; 
Draper v. Romeyn, 18 Barb. 166; Dus- 
sault v, Wellman, 130 Misc. 614, 224 
NUYS 82ikoe 4 

N. C.—Asheville Nat.. Bank v. Sum- 
ner LUSRN. Cid 9s 2 OS nid 295 

Oh.—Woolworth v. Brinker, 11 Oh. 
St. 593. 

Pa.—In re Allred, 229 Pa. 632, 79 A 
143; Campbell v. Floyd, 153 Pa. 84, 25 
A 1033; Bauschard Co. v. ‘New York 
Bidelity, .etc.,.Co.;, 21, Pa. Super. 370. 

Porto Rico.—Porto Rico Bank v. 
Argueso, 1 Porto Rico Fed. 49. 

Tex.—Georges v. Fricke, (Civ. A.) 
283 SW 221; Williams v. Guaranty 
State Bank, etc., Co., (Civ. A.) 264 SW 
194, 196 [cit Cyc]; Jackson v. Home 
Nat. Bank, (Civ. A.) 185 SW 893; 
Rusk First Nat. Bank v. Rusk Pure 
Ice Co. (Civ. A.) 136 SW 89. 

Va.—Coffman v. Moore, 29 Gratt. 
(70 Va.) 244. y 

Eng.—Bank of Ireland vy. Beres- 
ford, 6 Dow 288, 3 Reprint 1456; 
Cross: v. Sprigg) 2. .Hall & 233,047 
Reprint 1669, 2 Macn. & G. 113, 48 
HEngCh 88, 42 Reprint 44; Orme v. 
Young, Holt N. P. 84, 3 ECL 43, 171 
Bell v. Banks, 3 M. & 
G. 258, 42 HCL 141, 133 Reprint 1140; 
Tucker v. Laing, 2 Kay & J. 745, 69 
Reprint 982. 

[a] Legal obstacle.—‘It is well 
settled that an agreement for an ex- 
tension of credit between the holder 
of a note andthe principal debtor 
which will discharge a surety must 
be a valid enforceable one, founded on 
a ‘sufficient consideration, and the 
effect of which is to give further defi- 
nite time to the principal, without the 
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least hinders him in,*® enforcing the principal con- 
tract ‘within the period during which he could oth- 
erwise have enforced it;*7 and which precludes the 
If the principal 
confess judgment under an agreement with the cred- 
itor for a stay of execution, it is held that the sure- 
ty is not discharged if the creditor could not have 
obtained judgment, in the ordinary course, any soon- 
er than the postponed time;*® but if the extension 
is longer than the time which would be required to 
obtain judgment and execution in a suit not defend- 
ed, the surety is discharged, although the principal 
might have obtained as great delay by defending the 


surety from paying the debt.4§ 


Sut. eo 
Changing medium of payment. 


agrees to receive payment of the debt in property, 


consent of the surety—such an agree- 
ment as would present a legal obsta- 
cle to the prosecution of an action 
upon the note during the time.” Man- 
ufacturers’ Nat. Bank v. Chabot, etc., 
Co., 114 Me. 514, 96 A 836, 837, 838. 

[b] Tying creditors’ hands.— 
“Mere indulgence or forbearance 
granted to the debtor does not re- 
‘lease the surety; or, in other words, 
in order to effect the release of the 
surety by an agreement to extend 
the time of payment, the creditor 
must so tie his hands under the new 
agreement as to preclude himself 
from enforcing the old contract dur- 
ing the period covered by the exten- 
sion.” Graham y. Pepple, 132 Miss. 
612, 626, 97 S 180, 30 ALR 1278. 

[e] Agreement for stay before 
judgment.—Where, before judgment 
was rendered, it was agreed between 
the creditor and the principal that 
execution should be stayed for sixty 
days, but the agreement was not in- 
corporated in the judgment, nor en- 
tered upon the record and there was 
nothing to prevent the creditor from 
issuing execution at any time, the 
surety was not discharged. Wool- 
worth vy. Brinker, 11 Oh. St. 593. 

fd] Agreement to dismiss suit 
will not discharge a surety if the 
creditor is not prevented from bring- 
ing a new suit immediately. Tracy v. 
Quillen, 65 Ind. 249. 

46. Dickerson v. Ripley County, 6 
Ind. 128, 63 AmD 373; Austin y. Dor- 
win, 21 With 38) 

[a] Giving principal right of ac- 
tion if agreement for extension be 
violated.—Austin v. Dorwin, 21 Vt. 
38. 

47. McLaughlin Carriage Co. _v. 
Oland, 34 N. S. 193, 37 CanLJNS 365. 

[a] Extension expiring prior to 
time for enforcement.—Where, by the 
terms of the contract, the surety 
could not look to the principal for re- 
imbursement before termination of 
the principal contract, an extension 
of time maturing prior to termination 
of the principal contract did not post- 
pone the surety’s right to reimburse- 
ment, and therefore did not dischar 
him. McLaughlin Carriage Co. 
Oland, 34 N. S. 1938, 37 CanLJNS 265, 

48. Légér_ v. Arcenaux, 5 Rob. 
(la.) 5138; Woodburn yv. Friend, 19 
La. 496; Southard v. Latham, 18 N. 
M. 503, 138 P 205, 50 LRANS 871; 
Billington v. Wagoner, 33 N. Y. 31; 
Brink v. Stratton, 64 App. Div. 331, 
712 NYS 87 [rev 176 N. Y. 150, 68 NE 
148, 63 LRA 182] (for error in ruling 
as to the competency and admissibil- 
ity of evidence); Georges v. Fricke, 
(Tex. Civ. A.) 283 SW 221; Williams 
v. Guaranty State Bank, etc, Co., 

an Civ, Av) 9264 SW 194, 196 [eit 
Cyc]. 


Loss of right to pay and be subro- 
gated as reason for rule of discharge 
see supra § 216 text and notes 43, 
44, 


49. U. S.—Suydam y. Vance, 23 F. 
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debtedness.°? 


not discharged. 


[§§ 230-231 


instead of money, at a distant day after maturity, 
there is an extension discharging the surety.>! 

[§ 231] (2) Changing Form or Evidence of In- 
Merely changing the evidence of in- 
debtedness,°* or taking an additional evidence there- 
of,°4 involves no extension and does not discharge 
the surety. If a note of the principal is not taken 
as payment of the original debt,®°*® or does not sus- 
pend the creditor’s right of action,®® the surety is 


But taking a new evidence of in- 


debtedness to mature at a later date is an extension 
discharging the surety,°* as where the ereditor takes 
from the principal a note,®® bond,®® or draft,®° for 


the debt payable at a future day; or takes a bond 


If the creditor 


Cas. No. 13,657, 2 McLean 99. 
Ala.—Fletcher v. Gamble, 

335. 

rae .—Barker v. McClure, 2 Blackf. 


oe rote .—Upington v. May, 40 Oh. St. 

Tex.—Guerguin v. Boone, 33 Tex. 
Civ. A. 622, 77 SW 630. 

Eng.—Price v. Edmunds, 10 B. & C. 
578, 21 ECL 246, 109 Reprint 566; 
Ladbrook v. Hewett, 1 Dowl. P. C. 
488; Hulme v. Coles, 2 Sim. 12, 2 Eng 
Ch 12, 57 Reprint 695. 


SEN ta. 


50. Bower v. Tiermann, 3 Den. (N. 
PO) Be 
[a] In Pennsylvania the statute 


provided for cognizance by a justice 
of the peace of certain matters if the 
parties voluntarily appeared before 
him, etc. and that no execution 
Should issue before the expiration 
of one year from the date of judg- 
ment if defendant were a freeholder, 
etc., and it was held that, where the 
debtor’s land was encumbered, he did 
not have the privilege of the stay of 
execution and that in such case the 
acceptance by the creditor of a judg- 


-ment before a justice of the peace 


against the principal ina note witha 
stipulation that defendant should be 
entitled to a stay of execution is a 
release of the surety on the note. 
Clippinger v. Creps, 2 Watts 45. 

51. Millaudon v. Arnous, 3 Mart. 


N.'S. (La.) 596; Wagman v. Hoag, 14 
Barb. (N. Y.). 232; Davies v. Stain- 
bank, 6 De G. M. & G. 679, 55 EngCh 


528, 43 Reprint 1397. 

52. Taking additional or substi- 
tuted security as discharge generally 
see infra § 213. 

53. Mercantile Trust Co. v. Donk, 
(Mo.) 178 SW 113; Gahn v. Niemce- 
wicz, 11 Wend. (N. Y.) 312. 

[a] Demand note.—(1) The tak- 
ing of a note payable on demand at 
the maturity of a former note is not 
an extension of the debt, and is mere- 
ly a change in the form of evidence 
of indebtedness which is insufficient 
to discharge the sureties without an 
extension. Mercantile Trust Co. v. 
Donk, (Mo.) 178 SW 113. (2) Obli- 


gations on demand as not extension, 


for fixed period see supra § 229 text 
and note 42. 


54. Dies v. Wilson County Bank, 
129 Tenn. 89, 165 SW 248, AnnCas 
1915A 1090. 


[a] Rule applied.—The sureties on 
a note are not released by the ac- 
ceptance by the payee of an addition- 
al note from the principal debtor 
payable at a later date, not as a re- 
newal of the former note, but as an 
additional evidence of the debt. Dies 
v. Wilson County Bank, 129 Tenn. 
89, 165 SW 248, AnnCas1915A 1090. 

55. American Fidelity Co. v. Met- 
ropolitan Pav. Brick Co., 30 O. C. A. 
209; Paine v. 

56. Fox v. Parker, 44 Barb. (N. 
Y.) 541; Hummelstown Brownstone 
Co. v.. Knerr, 25 Pa. Super. 465. 


Voorhees, 26 Wis. 522. 


extending a mortgage,®! or it has been held sim- 
ilarly for a note in renewal of a former note,°? 


eee See infra text and notes 58— 
58. U. S.—U. S. v. American Bond- 
ing, etc., Co., 89 Fed. 921 [aff 89 Fed. 


925, 32 CCA 420]. 
La.—Lee v. Sewall, 2 La. Ann. 9460; 
Mouton v. Noble, 1 La. Ann. 192. 
He poe SRP OD v. Parker, 15 Gray 
Mich.—People v. Grant, 138 Mich. 
60, 100 NW 1006; Durfee y. Abbott, 
50 Mich. 479, 15 NW 559. 
Minn.—Leithauser v. Baumeister, 
Bee baa 151, 49 NW 660, 28 AmSR 


Mo.—Johnson v, Franklin Bank, 173 
Mo. 171, 73 -SW 191. 

N. Y¥.—Brown vy. Mason, 55 App. 
Div. 395, 660NYS 917 Lath 17.07 Nei Ye 
584 mem, 63 NE 1115 mem]; Dodd v. 
Dreytus, 17 Hun 600, 57 HowPr 319; 
Thurber *v. Corbin, 52) Barb. 7215, 86 
HowPr 66. 

Tex.—Templeman v. Texas Brew- 
ing Co., (Civ. A.) 35 SW 935 

Wis.—Weed Sewing Mach. Co. vy. 
Oberreich, 38 Wis. 325. 

Wyo.—Riner v. New Hampshire 
F. Ins. Co., 9 Wyo. 81, 60 P 262, [reh 
den 9 Wyo. 446, 64 P 1062]. 

Eng.—Croydon Commercial Gas 
Co. v. Dickinson, 2°. PAD. 46. 

Ont.—Austin v. Gibson, 4 Ont. A. 
36>. (Ross: va Burton, 400, ©. 308 BE: 
367 eReg eve ponter, 6.)U Veo O.s 
Sook 

59. Munster, etc., 
iy TER ia ee esize 
Wires CP Ex chaeie(5 


Bank v. France, 
Clarke v. Henty, 3 
i160 Reprint 667. 


60. Albany City F. Ins. Co. v. Dev- 
endorf, 43 Barb. (N. Y.) 444; Bangs 
v. Mosher, 23 Barb. (N. Y.) 478; How- 


ell v. Jones, 1 C. M. & R. 97, 149 Re- 


print 1009; Maingay v. Lewis, Ir. 
R. 5 Ce L. 229; Samuell v. Howarth, 
3 Meriv. 272, 36 Reprint 105. 

61. Canada Permanent Loan, etc., 
Co. v. Ball, 30 Ont. 557. 

62. U. S.—Edwards v. Goode, 228 


Fed. 664, 148 CCA 186. 

Ala.—Elyton Co. v. 
373, 25 S 745. 

Ga.—Simmons vy. Guise, 46 Ga. 473; 
Atlanta, etc., Nat. Bank v. Maughon, 
35 Ga. A. 25, 1381 SE 916; Nunnally 
Viind' Bs ColteGo:, 34 Gale A. 247 an29 
SE 119; Matthews v. Richards, 13 
Ga. A. 412, 79 SH 227; Smith v. Fitz- 
gerald First Nat. Bank, 5 Ga, A. 139, 
62 SE 826. 

Ill.— Price v. Dime Sav. Bank, 124 
Ill. 317, 15 NE 754, 7 AmSR 367;. Reed 
Vv. Cramb, 92 Ill. A. 34. 

Iowa. — Chickasaw County v. Pitch- 
er, 36 Iowa 593. 

Kan.—Schnitzler v. Wichita Fourth 
Nat. Bank, 1 Kan. A. 674, 42 P 496. 

Ky.—Morehead v. Citizens’ Deposit 
Bank, 130 Ky. 414, 113 SW 501, 28 
LRANS 141. 

La.—Exchange, etc., Co. v. Walden, 
15 La. 431; Morgan v. Their Credi- 
tors, 1 La. 527, 20 AmD 285. 

Mo.—Springfield First Nat. Bank 
v. Leavitt, 65 Mo. 562. 

N. Y.—Burnap v. Potsdam Nat. 


Hood, 121 Ala. 


; For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 231-232] 


bond,®* or judgment.*4 


within two or three days, is not 


nor is a surety discharged because the creditor 
takes a note of the principal for an indebted- 
ness for which the surety is not liable,** or if the 
original note is retained as collateral ‘security for 
A note®® or bill of exchange®® of 
the principal, taken for the purpose of having the 
proceeds thereof, when obtained, applied on the ¢ orig- 
inal indebtedness, does not discharge the surety, al- 
though such action has been taken by the principal 
with the expectation that the creditor will refrain 


the new notes.®7 


Bank, 96 N. Y. 125; McNulty v. Hurd, 
86 N. Y. 547 [aff 18 Hun 1]; Hubbard 
v. Gurney, 64 N. Y. 457; Orth v. An- 
derson, 163 App. Div. 519, 146 NYS 
689 [aff 222 N. Y. 517 mem, 118 NE 
1071 mem]; Delaware, etce., Co. 
v. Burkhard, 36 Hun 57 [mod on other 
grounds 114 N. Y. UYOR PAL ING De SNES 
Phoenix Warehousing Co. v. Badger, 6 
Hun 293 [aff 67 N. Y. 294]; Maier v. 
Canavan, 8 Daly 272, 57 HowPr 504; 
Clark v. House, 16 NYS 777; Wilde 
v. Jenkins, 4 Paige 481. 

N. C.—Canton Chemical Co. v, Pe- 
gram, 112 N. C. 614, 17 SE 298. 

Oh.—People’s Ins. Co. v. McDon- 
nell, 8 Oh. Dec. (Reprint) 302, 7 Cinc 
LBul 53. 
_ Pa.—Ayres v. Wattson, 57 Pa. 360. 

S. D.—Windhorst v. Bergendahl, 
ag D. 218, 111 NW 544, 130 AmSR 
15: 


Tenn.—Foy vy. Sinclair, 93 Tenn. 
296, 30 SW 28. 
Tex.—Westbrook v. Belton Nat. 


Bank, 97 Tex. 246, 77 SW 942. 
Wash.—Seattle First Nat. Bank v. 
Harris, 7 Wash. 139, 34 P 466. 
Wis.—Omaha Nat. Bank vy. John- 
son, 111 Wis. 372, 87 NW 237. 


Ont.—Banque Provinciale vy. Ar- 
noldi, 2 Ont. L. 624. 
[a] Regarded as novation. — 


Where a new note is accepted by the 
payee or indorsee of a note in renewal 
of a note previously given, without 
the consent of a surety thereon, this 
amounts to a novation and discharges 
the surety. Matthews v. Richards, 
13 Ga. A. 412, 79 SE 227. 

{b] Note of principal and another. 
—Where, after the maturity of an 
obligation, the creditor, without the 
consent of the surety, accepts the 
note of the principal debtor and an- 
other due at a later date for the same 
debt, the surety is released. Smith 
v. Fitzgerald First Nat. Bank, 5 Ga. 
A. 139, 62 SE 826. 

[c] Maker becoming bankrupt.— 
A payee who accepts from the maker 
a renewal note in consideration of 
the payment of interest in advance 
cannot sue the maker until the matur- 
ity of the renewal note, and a surety 
of the maker, having no knowledge of 
the renewal note, is therefore released 
from liability, especially where the 
maker at the time of the renewal was 
solvent and has since become a bank- 


rupt. Morehead v. Citizens’ Deposit 
Bank, 130 Ky. 414, 1138 SW 501, 23 
LRANS 141. 

[d] Renewal not shown.—Where, 


on maturity of a note, the principal 
sent the creditor a note with his sig- 
nature for renewal, requesting the 
creditor to ask the sureties to renew, 
but the creditor notified the principal 
that his offer was not accepted, and 
insisted on payment, although the 
new note was not returned, the sure- 
ties on the original note were not dis- 
charged. Nickell v. Citizens’ Bank, 
109 Ky. 641, 60 SW 925, 22 KyL 1552. 

Effect of extension upon surety on 
mee ouRb le instrument see supra § 
217 

63. Fordyce v. Ford, 2 Ves. Jr. 536, 
30 Reprint 763; Hooker v. Gamble, 12 
URGeCae: ACOnt: yol2: 


But taking a check with 
the . “understanding that the drawer did not have 
any money in the bank, but would deposit some 
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. 


an extension ;°> 
the surety.“ 


mere taking of 


64 Morley v. Dickinson, 12 Cal. 
561; McNulty v. Hurd, 18 Hun 1 [aff 
86 N. Y. 547]. 

65. Bordelon v. Weymouth, 14 La. 
Ann. 93. 

66. Fitts v. A. KF, Messick Grocery 
Co., 144 N. C. 468, 57 SE 164; Agri- 
euler Ins. Co. v. Sargeant, 26 Can. 


Sac; 5 

67. Andrews v. Marrett, 58 Me. 
539; Newburgh Nat. Bank v. Bigler, 
83 N. Y. 51 [aff 18 Hun 400].. 

[a] Rule applied.—It cannot be 
inferred that it was the intention that 
an extension of time was to be given 
to a maker of notes so as to discharge 
the surety from the fact that renew- 
als were given, which were them- 
selves secured by the pledge of the 
old paper, due and unextended, and so 
by the understanding of the parties, 
intended to remain. Newburgh Nat. 
Bank v. Bigler, 83 N. Y. 51 [aff 18 Hun 


400]. 

68. Schlager v. Teal, 185 Pa. 322, 
39 A 963. 

69. Wade v. Staunton, 6 Miss. 631; 


Fairport Union Free School Bd. of 
Education v. Fonda, 77 N. Y. 350. 

[a] Taking of sight draft of a 
debtor as a means of getting payment 
of the debt, and the unavailing use 
of it for that purpose without lach- 
es, work no suspension of the remedy 
against the debtor, and do not dis- 
charge his sureties. Fairport Union 
Free School Bd. of Education v. Fon- 
day UG Ns Ys 350. 

70., Dodsoneva DLaylor; sd6..IN. Je. 


115028 A 3165) Austin v. ‘Curtis,, (32 
Vt. 64. 

71. Beck vy. O’Dell, 193 Ind. 386, 
140 NE 527; Beck v. Odell, (Ind. A.) 
127 NE 852. 

fa] Rule applied.— W here the 


principals on a promissory note nego- 
tiated with plaintiff’s husband to give 
a new note instead of paying the old 
one, and after being notified that the 
wife would not accept it, mailed the 
agreement reduced to writing and the 
note executed by them to plaintiff's 
husband, the surety was not released 
because it is not the agreement to 
accept but actual acceptance that re- 
leases the surety. Beck vy. O’Dell, 193 
Ind. 386, 140 NE 527. 

72. Kan.—Roberson vy. Blevins, 57 
Kam. (50,045) 633 

La.—Buckner v. Watt, 19 La. 211. 

He alert v. Wells, 34 Md. 512. 

Y.—Cary v. White, iQue ee 

138. ‘ [rev 7 Lans. 1 (on subsequent 
app 59 N. Y. 336)]; Riehl v. Austin, 
155 App. Div. 207, 140 NYS 217; Wag- 


man v. Hoag, 14 Barb. 232; Elwood 
v. Deifendorf, 5 Barb. 398; Gahn v. 
Niemcewicz, 11 Wend. 312. 
Tex.—Cauble v. Cauble, (Civ. <A.) 
283 SW 914. 
Eng.—Overend v. Oriental Finan- 


Glial Corp., lo Riso wos s4sehark aL: 
R. 7 Ch. 142]; Twopenny v. Young, 
3 B. & C. 208, 10 ECL 1038, 107 Re- 
print 711. 

Sask.—Tabachnick v. Chernenkoff, 
ee Sask. L. 365, [1923] 3 WestWkly 
2 

See San Francisco First Nat. Bank 
Vv. Golden, 19 Cal. AY 501, 126 P-498, 
500 [quot Cyc] (where the point was 


[§ 232] (8) Taking New Collateral. 
tor does not extend time of payment so as to dis- 
charge the surety merely by taking new security 
maturing after the debt becomes due, “2 such as a 
morteage,”? a guaranty,"* a warrant of attorney to 
confess judgment,’® or an order on a third person; 
nor is an extension effected by taking a bond’? or 
note?’ of the principal as collateral security. The 


[50 C.J.] 14] 


from pressing for immediate payment.7° 

Agreement to accept renewal. 
that it is not the agreement to accept a renewal note, 
but the actual acceptance thereof, that discharges 


It has been held 


The eredi- 


the note of the principal does not 


not directly involved but the text 
principle was stated with approval). 

73. U. S.—uU. S. v. Hodge, 6 How. 
279, 12 L. ed. 437; Allen v. O’Donald, 
28 Fed. 346 [aff 141 U. S. 528, 12 SCt 
67, 35 L. ed. 848]; The Maggie Jones, 
16 E.. Cas. No. 8,947, 1 Elipp. 635. 

Ala.—Mobile, ete., R. Co. v. Brewer, 
TOeAda.. 135; 


Conn.—Continental L. Ins. Co. v. 
Barber, 50 Conn. 567. 
Ill.—German Ins., ete, Inst. v. 


Vahle, 28 Ill. A. 557. 

Mo.—Noll v. Oberhellmann, 20 Mo. 
Aoe Oe 

N. Y.—Fallkill Nat. Bank v. Sleight, 
1 App. Div. 189, 87 NYS 155; Mack 
v. Anderson, 33 NYS 208. 

Tenn. —Watauga Bank v. Matson, 
99 Tenn. 390, 41 SW 1062, 

Tex.—Burke v. Cruger, 
59 AmD 102. 

Eng.—Twopenny v. Young, 3 B. & 
C. 208, 10 ECL 108, 107 Reprint 711. 

Ont. ” “Ontario Trusts Corp. v. Hood, 
23 Ont. A. 589; Molsons Bank v. Mc- 
Donald, 2 Ont. IN 102. 

[a] Giving of chattel mortgage to 
secure an overdue note which, by the 
terms of the mortgage, .is extended 
for thirty days, the mortgage to re- 
main as additional security for the 
payment of several demand notes, is 
not an extension of the time of pay- 
ment of the demand notes so as to 
discharge the sureties on such de- 
mand notes. Fallkill Nat. Bank v. 
Sleight, 1 App. Div. 189, 37 NYS 155. 

[b]: If note and mortgage were 
given only for the purpose of addi- 
tional security to plaintiff in his lia- 
bility on judgment recovered against 
defendants on their joint note, there 
was no release of defendants, but if 
the note was executed in settlement 
of that liability and postponed pay- 
ment thereof for a definite time, then 
they were released. Cauble v. Cauble, 
(Tex. Civ. A.) 283 SW 914. 

[c] Three days’ notice.— Where 
additional security is given with the 
proviso that it can be enforced only 
upon three days’ notice, the creditor’s 
acceptance of such security may indi- 
cate a postponement of the time for 
enforcing the security, but does not 
show an extension of the principal 
debt discharging the surety. Two- 
penny v. Young, 3 B. & C. 208, 10 ECL 
103, 107 Reprint 711. 

Consideration for 
supra §§ 239-245. 

74. Williams v. Covillaud, 10 Cal. 
419. 

75. Merriman v. Barker, 121 Ind. 
74, 22 NE 992; Bell v. Shuttleworth, 
LOV Lv. Coupes 23oso Bellhy. Banksyes 
M. & G. 258, 42 ECL 141, 133 Reprint 


8 Tex. 66, 


extension see 


1140. 

76. . Brill yy. Eloile, 53 “Wis 53, 1 
NW 42. 

77. Kiremen’s Ins. Co. v. Wilkin- 
Son; 35 Ned. Hoo 1603 Remsen, -v- 
Graves, 41 N. Y. 471. 

4 ibe U. S.—U. S. v. Axman, 153 Fed. 

82. 

Mass.—Barker v. U. S. Fidelity, 
ete., Co., 228 Mass. 421, 117 NE 894; 


Parham Sewing Mach. 
113 Mass. 194. 


Co! vi Brock, 
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of itself establish an agreement to give further 
time, as it is presumed to have been taken as col- 
lateral security,’® and it must be shown to have been [§ 
substituted for the previous liability of the prinei- 
pal.*° But a renewal note is presumed to be in extin-’ 
guishment of the original note and not mere collat- 
If the agreement between the principal and 
the creditor is that the latter will not proceed on the 
original debt if the subsequent note is paid,*? or if 
the creditor realizes from the collateral security,** 
or if the additional security is consideration for a 
contract to give time,** there is an extension dis- 
If the principal turns over 
property for the purpose of having it converted into 
money, and payment made from the proceeds, and 
the creditor consents to a sale thereof on credit, it 


eral.§1 


charging the surety. 


Co. v. McMaster, 118 Mo. A. 209, 94 


SW 819. 
. N. Y.—Riehl v. Himmelwright; 155 
App. Dink 220140 ANY S "2093 2 Van 


Etten v. Troudden, 1 Hun 432, 67 
Barb. 342, 3 Thomps. & C. 603; 
liams v, Townsend, 14 N. Y. Super. 
411 


Vt.—Austin v. Curtis, 31 Vt. 64. 
[a] Reason for rule.—‘‘ When 
a note is received as collateral 
security to one which is over due, 
the right of immediate action on the 
note over due is not suspended, and 
the surety is not discharged.” Fox 
v. Parker, 44 Barb. (N. Y.) 541, 544. 
{b] Rule applied.—(1) Where 
he taken by the owners of tugs 
en charterers were behind in pay- 
ments were taken as collateral se- 
curity, the surety on the bonds of 
the charterers was not discharged 
from liability as for an extension of 
time given the charterers. Barker v. 
U. S. Fidelity, ete., Co., 228 Mass. 
421, 117 NE’ 894. (2) The giving of a 
note by a contractor for government 
work for the amount of an account 
rendered for materials furnished does 
not release the surety on his bond 
given pursuant to the act of Aug. 13, 
1894 (28 U. S. St. at L278 c 280°§ 1), 
from liability for ‘such material, the 
action on the bond being based on the 
account and not on the note. U.S. v. 

Axman, 153 Fed. 982. 


79. Hutchinson v. Woodwell, 107 


Pa. 509; Philadelphia v. Howell, 19 
Pa. Super. 76; U. S. v. American 
Surety Co., 32 PittsbLegJNS (Pa.) 
372. 


80. Lutterloh v. McIlhenny Co., 74 
Tex. 73, 11 SW 1063. 

81. Schnitzler v. Wichita Fourth 
Nat. Bank, 1 Kan. A. 674, 42 P 496. 

fa] Even though original note is 
not marked “paid,” taking a renewal 
note is held not the taking of collat- 
eral security, but an extension of time 
of payment of the original note, dis- 
charging a surety thereon. Schnitz- 
ler v. Fourth Nat. Bank, 1 Kan. A. 
674, 42 P 496. 

s2. U. S.—Smith v. Crease, 22 F. 
Caisn Now? 113)081,\°2 -Cranch 'C. Ci43iy 

Ind.—Brannon v. Irons, 19 Ind. A. 
305, 49 NE 469. 


Ky.—Norton v. Roberts, 4 T. B. 
Mon. 491. 
Mo.—Marquardt Sav. Bank _v. 


Freund, 80 Mo. A. 657. 

Ont.—Shepley v. Hurd, 3 Ont. A. 
549. 

83. Smarr v. Schmitter, 38 Mo. 478; 
Lea v. Dozier, 10 Humphr. (Tenn.) 
447. 

84. Overend vy. Oriental Financial 
Corp., L. R. 7 H. L. 348, 361; Tabach- 
nick v. Chernenkoff, 17 Sask. L. 365, 
367, [1923] 3 WestWkly 59. 

“Tt is quite true that the giving of 
additional security will not of itself 
discharge a surety; but if the addi- 
tional security is given upon a con- 
tract to give time, in consideration 
of this giving of the additional se- 
curity, then time given under those 
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surety. 


circumstances, 
sent of, the surety, is a discharge of 
the liability of the surety.’ Overend 
v. Oriental Financial Corp., supra 
[quot Chernenkoff, 
supra]. 

85. Lambert v. Shitler, 62 Iowa 72, 
17 NW 187; Brown vy. Roberts, 14 La. 
Ann. 259; Carter-Battle Grocer Co. 
v. Clarke, (Tex. Civ. A.) 91 SW 880. 

[a] Vote at concurso of creditors. 
—Where the holder of a-‘note appears 
at the concurso of the creditors of the 
principal, and votes that property 
which is mortgaged to secure the pay- 
ment of ‘the note shall be sold on 
time, an indorser-is discharged. Lob- 
dell v. Niphler, 4, La. 294. 

Cb] Postponement of sale.— 
Where it appeared that the maker of a 
secured note, before its maturity, 
transferred his property to a stranger 
to sell, and out of the proceeds pay 
the note; that after maturity all the 
parties agreed to a sale of the prop- 
erty on fifteen days’ notice of sale; 
that, a sale on the date fixed being 
impracticable, plaintiff consented to a 
postponement; that there was no evi- 
dence that the surety did not consent 
thereto, or that the payee agreed to 
look wholly to the sale for payment 
of the debt: or to release the surety, 
it was held that the surety was not 
released. Pimental v. Marques, 109 
Cal. 406,\.42) P.459. 

86. As consideration see infra §§ 
243, 244. 

Payment of interest as evidence 
sufficient to show contract for exten- 
sion see infra § 356. 


Tabachnick  v. 


87. tlassen v. Tyrrell, 5 
Ariz. 51, 44 P 1088. 
Il].—Prussing v. Lancaster, 234 Ill. 


462, 84 NE 1062; 
13 ALS 
A, 483]. 

Ind.—Bucklen v. Huff, 53 Ind. 474; 
Cheek v. Glass, 3 Ind. 286. 

Me.—Freeman’s Bank vy. Rollins, 13 
Me. 202. 

Md.—Gray v. Farmers’ Nat. Bank, 
81 Md. 631, 32 A 518. 


English v. Landon, 
614, 54 NE 911 [rev 75 Il. 


Mass.—Haydenville Sav. Bank v. 
Parsons, 138 Mass. 58; Agricultural 
Bank v. Bishop, 6 Gray 317; Oxford 
Bank v. Lewis, 8 Pick. 458. 

Mo.—Coster v. Mesner, 58 Mo. 549; 
Hosea v. Rowley, 57 Mo. 357; Ameri- 


can Nat. Bank v. Love, 62 Mo. A. 378; 
Nevada First Nat. Bank v. Gardner, 
57 Mo. A. 268; Citizens’ Bank v. Moor- 
man, 38 Mo. A. 484. 

N. H.—New Hampshire Sav. Bank 
Val GullpeliGe aN nee bie, 

N. Y.—New York L. Ins. Co. v. Cas- 
ey, 178 N. Y. 381, 70 NE 916; Rafel 
v. Maurer, 101 Misc. 621, 167 NYS 941 
[aff 183 App. Div. 931 mem, 170 NYS 
1107 mem]. 

Oh.—Gard v. Neff, 39 Oh. St. 607; 
Fischer v. Penterman, 8 Oh. Dec. (Re- 
print) 540, 8 CincLBul 306; Penterman 
v. Dorman, 8 Oh. Dec. (Reprint) 391, 
7 CincLBul 281. 

Pa.—Brest v. Brooks, 38 Pa. Co. 522. 

Wis.—Welch v. Kukuk, 128 Wis. 


og (4) Payment of Interest.°° 
fact of the payment or acceptance of interest. in ad- 
vance,*? although at’ a greater. rate,°> without an 
agreement to extend the time of payment, will not 
discharge a surety.®? 
in advance may, however, constitute prima facie 
evidence of a contract to extend.°° 

Payment on accrual. 
it acerues after maturity of the debt, coupled with 
indulgence in fact, does not constitute a contract for 
extension discharging the surety.°®? 

Past-due interest. 
not be implied from payment of past-due_ interest 
at a greater rate than was due.®? 
apart from the con-j| 419, 107 NW 301. 


[§§ 222-233. 


will constitute such an extension as to discharge a 


t 
The mere 


The acceptance of interest 


The payment of interest as 


A contract for extension will 


Eng.—Rayner v. Fussey, 28 L. J. 
Hxxeh. 132, 

[a] Voluntary payment (1) of 'in- 
terest by the principal about the time 
it is due (English v. Landon, 181 Il. 
614, 54 NE 911 [rev 75 Ill. A. 483]); 
(2) or shortly before it is due (Weav- 
er v. Prebster, 37 Ind. A. 582, 77 NE 


674); is held not te discharge the 
surety. 
[b] Extension must be based on 


payment as consideration.—Welch v. 
Kukuk, 128 Wis. 419, 107 NW 301. 

[cl] Mere remittance in advance 
insufficient.—Previous to the maturi- 
ty of a promissory note the principal 
sent the holder a draft, saying that 
he hoped to be able to pay the note 
soon, in which case the draft was to 
be applied as part payment; but that, 
if he could not do so, the holder 
should take the sum as interest in 
advance for three months. The hold- 
er did not reply, but cashed the draft, 
holding the proceeds without making 
any application thereof until the ex- 
piration of three months, when he 
indorsed it as three months’ interest 
on the note, and it was held that 
these facts did not import a binding 
contract to delay the payment of the 
note, and that a surety thereon was 
not discharged thereby. Middlebury 
Bank v. Bingham, 33 Vt. 621. 

{d] Payment of interest in aa- 
vance not shown.—Higgins v. Mc- 
Pherson, 118 Ill. A. 464; Allgaier Vv. 
Scott, 3 Ky. Op. 268. 

[e] Refusal to accept as interest. 
—Where the maker of a past-due note 


sent to the payee a draft for back in- ; 


terest and interest to a future date 
and asked for an extension of tiie? 
and the payee refused to accept it as 
advance interest and notified the. mak- 
er that he had'credited it on the 
note, .the time of payment was not 
extended so as to discharge the sure- 
ty. Todd v. James, 157 Mo. A. 416, 138 
SW 929. 

88. Eaton v. Waite, 66 Me. 221. 

5 awe of interest generally see infra 

89. Necessity for binding agree- 
ment see supra § 228. 

sf See infra § 356. 

1. Ill.—Field v. Brokaw, 148 Ill. 
654, 37 NE 80. 

Iowa.—Dyar v. Shenkberg, 93 Iowa 
154, 61 NW 408. 

Ky .—Alley v. Hopkins, 98 Ky. 668, 
34 gw 3, 17 Kyl 1227, 56 AmSR 
382; Offutt v. Glass, 4 Bush 486. 
cae ae oe v. Prophit, 53 Miss. 

Pa 25 A 10388; 
Campbell v. Floyd, 153 Pa. 84, 25 A 
1033; Bitler’s Hst., 30 Pa. Super. 84 

[al] Reducing rate of interest, and 
allowing it to run along after matu: 
rity on payment of interest, without 
any binding contract for a definite 
time, does not release a surety for the 


debt. Field v. Brokaw, 148 Ill. 654. 
37 NE 80. ; 
92. Stearns v. Sweet, 78 Ill. 446: 


New York L. Ins. Co. vy. Casey, 178 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


§§ 234-235] 


[$ 234] (5) Where Maturity of Principal Debt or 
Period of Surety’s Obligation Indefinite.®? 
definite time of payment of the principal obligation 
1s fixed, an agreement fixing a definite time of pay- 
ment is not an extension discharging the surety.®4 
Where the surety guarantees an obligation for as 
long as it may exist, without specification of any 
definite period, extensions of time for payment will 
If the surety has agreed 
to become responsible for all debts owing by the 
principal at a certain future time, any extensions 
granted to the principal which do not expire later 
than such time will not affect the liability of the 


not discharge the surety.®® 


surety.°° 


ING RY S81, 7.0! (NI 9116, 

93. Operation and effect of exten- 
sion see supra § 225. 

94. U. S.—U. S. Fidelity, etc., Co. 
ValUrus., LI UaSw4re, 24 Set 142948 
L. ed. 242. 

Cal.—Earl Fruit Co. v. Herman, 90 
Cal. A. 640, 266 P 592. 

Ind.—Hubbard vy. Bourbon First 
State Bank, 67 Ind. A. 47, 114 NE 642. 

Md.—Lake v. Thomas, 84 Md. 608, 
36 A 437. 

Tex.—Southern Surety Co. v. Guar- 
anty State Bank, (Civ. A.) 275 SW 436. 

Eng.—Bellingham v. Hurley, 52 Sol. 
J. 131. 

{a] For instance, where a surety 
bond given to insure payment for 
grapes provided that it should re- 
main in full force and effect until a 
stated date, and the agreement as to 
payment for the grapes was silent as 
to the date of payment, the shipper’s 
taking of trade acceptances definite- 
ly fixing the date of payment ata 
time prior to the stated expiration of 
the surety bond was not an extension 
of time to the principal! but merely an 
establishment: of a definite maturity 
in place of the indefinite maturity 
theretofore prevailing, and did not 
operate to discharge the surety. Earl 
Fruit Co. vy. Herman, 90 Cal. A. 640, 
266 P 592. 

[b] No time limit specified.—An 
agreement of creditors, furnishing 
material and money to road contrac- 
tors, to extend the time for payment 
of items for which the surety was 
liable under bond, required by Ver- 
non’s Sayles Civ. St. Annot. (19144) 
art 6394f, the extension being within 
the term for performance of the orig- 
inal contract, because ,»such contract 
was silent as to the terms and time 
of payment, did not discharge the 
surety, notwithstanding the latter 
may have remained ignorant as to the 
contractors’ financial condition there- 
by, and made other surety contracts, 
to its injury. Southern Surety Co. v. 
Guaranty State Bank, (Tex. Civ. A.) 
275 SW 436. 

[ec] Agent’s bond.—Where no par- 
ticular time of settlement is provided 
for under a bond securing the faith- 
ful performance of the duties of an 
agent in paying over money, but it 
is left to the discretion of the ob- 
ligee, it is not a good plea on behalf 
of the surety that the obligee changed 
the time and manner of settlement. 
Lake v. Thomas, 84 Md. 608, 36 A 


437. 

{d] BRule applied.—Where, in an 
action on an instrument guaranteeing 
the’ collection of accounts if not col- 
lected “within a reasonable time,” it 
was stipulated at the trial that a rea- 
sonable time had elapsed when the 
trial of the cause was had, the sure- 
ties could not claim prejudice by an 
extension, without their consent, of 
the time for the collection of the ac- 
counts. C. Shenkberg Co. v. Porter, 
137 Iowa 245, 114 NW 890. 

95. Newman v. Kaufman, 28 La. 
Ann. 865, 26 AmR 114; Farmington v. 
’ Reisinger, 174 Minn. 56, 218 NW 444. 

fa] Bank deposit.—Where village 
moneys were deposited in a bank, and 
the surety executed a bond for their 
repayment without specification of 
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If no 


[§ 235] e. Parties to Extension.°7 
the surety the contract of extension must be made 
between the creditor and the principal.°8 The surety 
will not be discharged, by a contract of extension be- 
tween the principal and one purporting to represent 
the creditor, but lacking authority to do so,®? sueh 
as an unauthorized agent! or an attorney.” 
ever, if the creditor, on learning that some one as- 
suming to act for him has granted an extension of 
time, does not insist upon his objection thereto, a 
ratification thereof may be indicated.* 

Executors and administrators. 
tions an administrator* or an executor® of a creditor 
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To discharge 


How- 


In some jurisdic- 


has power to grant an: extension of time to the prin- 


any definite period, the fact that the 
creditor village from time to time sur- 
rendered existing certificates of de- 
posit and accepted new ones did not 
discharge the surety. Farmington v 
Reisinger, 174 Minn. 56, 218 NW 444. 

96. U. S.—Nash v. Heilman, 14 
Mediis8, 9 “Biss: 1358. 

Mo.—Johnson y. Franklin Bank, 173 
Mo. 171, 73 SW 191. 

Pa.—Kulp v. Brant, 162 Pa. 222, 29 
A. 729; 

Eng.—Prendergast. v. 
Madd. 124, 56 Reprint 1039. 

N. S.—McLaughlin Carriage (Co 
WR Can 34 N. S. 1938, 37 CanLJNS 

97. Persons discharged by exten- 
sien see supra §§ 217-220. 

98. Colo.—Agnew v. Mathieson, 26 
Colo. A. 59, 140 P 484. 

Kan.—Allen vy. Hopkins, 62 Kan. 175. 
61 P 750 ae 


Mich.—Pulling v. 
Mich. 333, 215 NW 3881. 

Tex.—Allen v. Oakes, (Civ. A.) 288 
SW 479; Central Bank, etc., Co, v. 
Hill, (Civ. A.) 160 SW 1099. 

Eng.—Fraser v. Jordan, 8 BE. & B. 
303, 92 ECL 303, 120 Reprint 113. 

[a] Agreement with debtor essen- 
tial.—“‘The rule is well established 
that a valid and binding agreement 
with a debtor to grant an extension 
of time for payment will relieve a 
surety. But, to so operate, the agree- 
ment must be made with the debtor; 
with one from whom payment can be 
demanded and enforced.” JPulling v. 
Schreiber, 240 Mich. 333, 340, 215 NW 
381. 

[b] Contract between creditor and 
stranger to give time to the principal 
does not discharge the surety. Fraser 
v. Jordan, 8 EH. & B. 303,92 HCL 308, 
120 Reprint 118. 

[ec] Subsequent purchaser.—Sure- 
ties on a bond to pay the amount due 
according to mortgages were not re- 
leased by an agreement with a sub- 
sequent purchaser, not assuming the 
mortgages, to extend the time for 
payment. Pulling v. Schreiber, 240 
Mich. 333, 215 NW 381. 

{d] Extension of note between 
holder and ccosurety did not release 
the remaining surety, although made 
without his consent. Allen yv. Oakes. 
(Tex. Civ. A.) 288 SW 479. 


Devey, 6 


Schreiber, 


99. Jackson v. Michie, 33 La. Ann. 
723. 
[a] For example, to constitute a 


valid agreement it is essential that 
anyone acting on behalf of the cred- 
itor or obligee have authority to 
grant an extension. Jackson v. Mi- 
chie, 33 La. Ann. 723. 

1. Dll—Farwell v. Meyer, 35 II11: 


40. 
Iowa.—Fullerton Lumber Co. v. 
Snouffer, 139 Iowa 176, 117 NW 50. 
La.—State v. Beard, 11 Rob. 243. 
Md.—Gray v. Farmers’ Nat. Bank, 
81 Md. 631, 32 A 518. 
Mass.—Dorchester 
Casey; 167 NE 915, 917. 
Ss. C.—Caston v.. Dunlap, 9 S: C. Eq. 
77, 23 AmD 194. 
Utah.—Utah State Nat. Bank v. 
Livingston, 69 Utah 284, 254 P 781. 
“As an agent cannot bind his prin- 
cipal beyond the scope of his author- 
ity, if. the agent is not authorized to 


LPTs t ee COs Ve 


extend the time for payment, and if 
his act is not ratified, his surety 
would not be released by such ex- 
teasion.” Dorchester Trust Co. v. 
Casey, supra. 

_[a] Agent confined to authority 
given.—If the agent be given Au- 
thority to grant an extension on con- 
dition that the surety consent, he can- 
not grant an extension without such 
pense Farwell v. Meyer, 35 Ill. 
_ {b] Agent to collect has no author- 
ity to extend the time of payment. 
Caston v. Dunlap, 9 S. C. Eq: 77, 23 
AmD 194. 

[c] Cashier being without author- 
ity to accept renewal of a note held 
by the bank, or to release a surety 
thereon, an entry by the cashier on 
the credit side of the account of the 
principal of the receipt of interest on 
the overdue note did not release the 
sureties. Gray v. Farmers’ Nat. Bank, 
81 Md. 631, 32 A518. 

[ad] Officer acting without author- 
ity.—The sureties of an auctioneer 
are not discharged because the state 
treasurer took notes for a sum due 
the state for taxes on sales, as the 
treasurer has no authority to receive 
anything but money, or to extend the 
time of payment. State v. Beard, 11 
Rob. (La.) 243. 

2. Jones v. Goodin, 46 SW 690, 20 
KyL 659; Dorchester Trust Co. v. 
Casey, (Mass.) 167 NE 915; Hall vy. 
Presnell, 157, N. C2: 290,072: SH 985, 39 
LRANS 62, AnnCas1913B 1293; Ohio 
County v. Clemens, 85 W. Va. 11, 100 
SE 680, 7 ALR 373. 

[a] Tllustrations.—(1) An exten- 
sion of time granted by the creditor’s 
attorney to the principal debtor for 
payment of a statutory bond, where 
the attorney was not specially au- 
thorized, and his act was not ratified, 
did not operate to discharge the sure- 
ty, since the creditor was not, bound. 
Dorchester Trust Co. v. Casey, 
(Mass.) 167 NE 915. (2) An attorney 
for the creditor has no authority to 
have an entry made on the records, 
postponing the enforcement of a 
judgment. Jones v. Goodin, 46 SW 
690, 20 KyL 659. (3) Where an at- 
torney employed to collect a note se- 
cured by a mortgage, without the con- 
sent or ratification of his principal, 
gave the debtor a slight extension of 
time on a mortgage given to secure 
the note, such an extension will not 
discharge a surety on the note, as the 
extension was not valid. Hall v. Pres- 
nell) 157 N. (Ce 290,972 4S W985, 730 TARA: 
NS 62, AnnCas1913B 1293. 

3. Woodbury v. Larnéd, 5 Minn. . 
339; Kane v. Cortesy, 100 N. Y. 132; 

shown.—If the 


2 NB 874. 
{a] Ratification 
payee, after expressing his dissatis- 
faction that the person assuming to 
act for him had taken renewal notes 
from the principal, and, with knowl- 
edge that the surety considered him- 


self released thereby, accepts such 
notes, a_ ratification is sufficiently 
shown. Woodbury v. Larned, 5 Minn. 
339 


4, West v. Brison, 99 Mo. 684, 
SW 95. 
F 5. Underwood v. Sample, 70 Ind. 
46., F 
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cipal which will discharge the surety. In others the 
It has been held that a 
principal becoming administrator of the estate of a 
surety may discharge such estate by giving his in- 
dividual note, after maturity, for the amount of the 


rule is to the contrary.°® 


principal bond.? 


Partner executing without authority a firm obliga- 
tion in place, and in extension, of his individual ob- 
ligation does not thereby discharge the surety on 


the latter.§ 
Receiver. 


charge the surety.® 


[§ 236] f. Mutual Assent. -The rule applicable to 
contracts generally?® requiring mutual assent applies 
to contracts for an extension having the effect of 
A mere unaccepted offer 
is insufficient to constitute a contract for extension 
It has been said that the 
contract must be positive,t® definite,t* and com- 


discharging the surety.!1 
discharging the surety.?? 


plete.?® 


6. Daviess County Bank, etc., Co. 
ve Wright, 129 Ky. 21, 110 SW 361; 
33 KyL 457, 17 LRANS 1122; Jack- 
son v. Michie, 33 La. Ann. 723. 

[a] MDlustration.—An administra- 
tor is without power to bind the ¢s- 
tate by an agreement under which the 
time of payment of a note, executed 
by decedent, is extended, and such 
agreement therefore cannot operate 
to discharge a surety on the note. 
Daviess County Bank, ete., Co. v. 
Wright, 129 Ky. 21, 110, SW 361, 33 


KyL 457, 17 LRANS 1122. 

7 Callaway v. Price; 82 Gratt. (73 
Va.) 1. 

8. . Williams v. Gilchrist, 11 N. H. 


535 (where a partner affixed the firm 
signature without authority to a note 
in payment of his own note, the new 
note, being void against the partners, 
did not operate to discharge a surety 
on the individual note of the partner). 


9. Robertson vy. Blower, 263 Ted. 
695. 
{a] Rule applied.—Since a receiver 


is without authority to change the 
terms of a contract made by him of- 
ficially pursuant to an order of the 
court, where the court did not con- 
sent to the receiver’s changing the 
terms of a lease made by the receiver, 
the receiver’s extension, without the 
consent of the sureties for rent, of 
the time for paying the rent, did not 
discharge the sureties, the receiver’s 
attempted extension having no effect. 
Robertson v. Blower, 263 Fed. 695. 


10. See Contracts § 46. 
11. See cases infra this note. 
[a] Contract not shown.—(1) A 


remark by the principal to the payee 
at the delivery of a note that probably 
he would want to be carried over an- 
other year, and the reply of the payee 
that interest was what was wanted, 
and giving the principal to under- 
stand that, if the interest was paid 
promptly, he would be carried over, 
is not a binding agreement to extend 
the time of payment, although the 
note was allowed to run for several 
years. Vaughan vy. Vernon, 82 Ark. 
28,100 SW 92. (2) Notice to the prin- 
cipal that he will be sued if he does 
not pay before a certain time is not 
-an agreement for extension discharg- 
ing the surety. McGuire v. Bry, 3 
Rob. )(a.), 196.) (3) A surety, on’ a 
mote is not prejudiced because, after 
its execution, there was indorsed 
thereon, ‘With privilege of three 
months’ extension, if security re- 
mains satisfactory,’’ such indorse- 
ment in no sense changing the rights 
and obligations of the parties. Kit- 
tridge v. Stegmier, 11 Wash. 3, 39 P 
242. (4) Where the principal re- 
quested the creditor to receive part 
payment, which was declined, but the 
creditor said he would take it in about 


A contract of extension made by a re- 
ceiver without authority so to contract will not dis- 
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binding contract 


made,® since it 


Contract executed by only portion of parties. 


[§§ 235-238 
A 


is not shown where the agreement 


for extension has been executed by only a portion 
of the parties between whom it purports to be 


is a general principle of contract 


law that an agreement so executed is not binding 


even upon the parties who have signed it.17 
[§ 237] g. Formal Requisites of Extension Agree- 
ment—(1) In General. 


The form of the contract 


is lmmaterial+® provided it is of a character that is 


binding and enforceable.1® It need not be express,?° 
but may be inferred from acts, declarations, facts, 


and circumstances.? 


oral.?? 


six months, at which time he would | 
need it, and, at the end of six months. 

the creditor received a less sum in 

part payment, the transaction did not 

amount to an agreement to give time. 

McCann v. Dennett, 13 N. 528, 

12. Huntsville Branch Bank v. 
Robinson, 5 Ala. 623; Ferguson v. 
State Bank, 8 Ark. 416; Todd v.: 
James, 157 Mo. A. 416, 138 SW 929; 
Fleming v. McLeéod, 39 Can. S. CG. 
290 [rev 37 N. B. 630, 2 EastLR 180]. 

[a] Acceptance by corporate direc- 
tors.— While to debt on a note it is 
a good plea at law, by the surety, that 
the creditor took a mortgage security 
from the principal and gave him day 
of payment, without the consent of 
the surety: under issue to such a plea 
defendant must prove that the board 
of directors of the bank accepted the 
mortgage security. Ferguson v. State 
Bank, 8 Ark. 416. 

[b] Unaccepted counter offer.— 
Where the principal made a proposi- 
tion to the creditor to discharge his 
indebtedness in stock at a future time, 
and the creditor agreed to the propo- 
sition if modified in a manner stated, 
but the principal never gave notice of 
the acceptance of the terms, there 
was no binding agreement between 
the parties, and the sureties were not 
released. Huntsville Branch Bank y. 
Robinson, 5 Ala. 623. 

[ce] Offer of principal expressly re- 
fused by creditor.—Todd v. James. 
157 Mo. A. 416, 138 SW 929. 

Necessity that contract be complete 
see infra text and note 15. 

13. Ambrose v. Hayes, 36 App. (D. 
C.) 255; Graham vy. Pepple, 132 Miss. 
612, 97 S 180, 30 ALR 1278; Newell 
v. Hamer, 5 Miss. 684, 35 AmD. 415. 


14. Berman v. Elm Loan, etc., As- 
SOC 11 Mai LOL LOS eee A. M04. 
Braasch vy. Bonde, 191 Wis. 414, 2T1 
NW 281. 


“In order to exonerate a surety from 
his liability it must be shown that 
the indulgence given by the creditor 
to the principal debtor was in pur- 
suance of a definite agreement ‘be- 
tween them.” Berman v. Elm Loan, 
ete., Assoc., Supra. 

15. Marshall v. Hollingsworth, 166 
Ky. 190, 194, 179 SW 34; New Orleans 
Butchers’ Co-op. Abbatoir v. St. Bern- 
ard Rendering, etc., Co., 160 La. 574, 
107 S 432; Steele v. Johnson, 96 Mo. A, 
147, 69 SW 1065; Benson Bank v. 
Jones; -147 N. C. 419, 61° SH 193, 16 
LRANS $348. 


“Mere indulgence by a creditor to 
the debtor, or even a promise by the 
creditor to extend the time of pay- 
ment of the debt, will not operate to 
discharge the surety or guarantor; 
a contract valid and complete in all 
its essentials is requisite.” Marshall 
v. Hollingsworth, supra, : 


[§ 238] (2) Necessity of Writing. Ordinarily, a 
contract for extension discharging a surety may be 
But if the agreement for an extension is of 
a character that is required by statute to be in writ- 
ing,”? an oral contract will be insufficient.?# 
admit the oral contract in evidence would have the 
effect of varying a written instrument,?° or a con- 


If to 


[a] Incomplete renewal note.— 
That sureties on a note signed a re- 
newal note on condition that the sig- 
nature of another should be procured, 
and that, although such signature 
was not procured, the payee accepted 
the new note and surrendered the old 
one to the maker, do not discharge the 
sureties on the old note, the renewal 
note being incomplete and void. Ben- 
son Bank v. Jones, 147 N. C. 419, 61 
SE 193, 16 LRANS 343. : 

Mere offer see supra text and note 


nen 
§ ser pemanse of conditions see infra 
16. ‘Uniontown Bank v. Mackey, 


140 U. S. 220, 11 SCt 844, 35 L. ed. 485; 
Barber v. Burrows, 51 Cal. 404. 473; 
Miller v. McCallen, 69 Iowa 681, 29 
NW 942; Williams v. Martin, 2 Duy. 
(Ky.) 491. 

See Contracts § 128 text and 


Jones v. Fleming, 15 La. Ann. 
522; Yeary v. Smith, 45 Tex. 56; Cape 
Charles Bank, Ine. v. Farmers’ Mut. 


Wixeh., 120 Va. 771, 92 SE 928; 921 
[eit Cyc]. 
19. See supra § 228. 


Written or oral see infra § 238. 

20. Revell v.. Thrash, 132 N. C. 803, 
44 SE 596; Cape Charles Bank, Inc. 
v. Farmers’ Mut. Exch., 120 Va. 771, 
92 SE 918, 921 [cit Cyc]. 

21. Brooks vy. Wright, 13 Allen 
(Mass.) 72; Bangs v. Strong, 10 Paige 
GN. YO iy Fath vv Ta 2305; 42 rArm 
64]; Cape Charles Bank, Inc. v. Farm- 
ers’ Mut: Exch., 120, Va. 7741, 92 SE 
918, 921 [cit Gye]. 

22. Shults v. Krauskopf, (Tex. Civ. 
A.) 286 SW 544: Cape Charles Bank, 
Ine. v. Farmers’ Mut. Exch., 120 Va. 
UL SSNS OMse 

23. See statutory provisions. 

24. Turner v. Williams, 73 Me. 466; 
ae v. Pullen, 69 Me. 101, 31 AmR 

[a] Agreement to pay higher rate 
of interest is unenforceable if not in 
writing as required by statute, and 
therefore cannot serve as the basis 
for discharge of a surety on account 
of an extension included in such oral 
agreement. Turner v. Williams, 73 
Me. 466; Berry v. Pullen, 69 Me. 101, 
31 AmR 248. Compare Thompson vy. 
Marshall, 2 Oh. Dec. (Reprint) 506, 
3 WestLMonth 386 (holding that an 
agreement to pay ten per cent inter- 
est releases a Surety, as the principal 
can waive his defense, and the cred- 
itor would be bound). 

25. Mullendore v. Wertz, 
431, 39 AmR 155; 
Oh, St. 601. 

[a] Oral extension of note is in- 
sufficient, as the note remains as it 
was, and the oral agreement is in ef.-- 
fect a covenant not to sue for a spec- 


C5, -Ind= 
Jones v. Brown, 11 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


' 


§§ 238-239] 


tract under seal,?* evidence thereof would not be 
and the surety would not be dis-~ 
charged, although even in such case the surety might 


allowed at law, 


be discharged in equity.?* 


ified time. Mullendore v. Wertz, 75 

Ind. «431, 39 AmR 155. 

ee Ill. —Wittmer v. Ellison, 72 Ill. 

301. ‘ 
Ind.—Carr v. Howard, 8 Blackf. 190; 

Tate v. Wymond, 7 Blackf. 240. 
Ky.—Brinagar y. Phillips, 1 B. Mon. 

283, 36 AmD 575. 


Va.—Steptoe v. Harvey, 7 Leigh 
(34 Va.) 501. 
ean Va.—Glenn v. Morgan, 23 W. Va. 


Eng.—Davey v. Prendergrass, 5 B. 
& Ald. 187, 7 ECL 110, 106 Reprint 
PV6dewo Chit. .os6, Ls MCL 6655 Parker 
ia ga 8 Exch. 404, 155 Reprint 

Ont.—Fair v. Pengelly, 34 U. C. Q. 
611% - Corrigal v. Boulton, 17 U:. 
CONE al sae 

27. Carter v. Duncan, 84 N. C. 676; 
Dunham y. Downer, 31 Vt. 249; Glenn 
v. Morgan, 23 W. Va. 467; Sayre v. 
King, 17 W. Va. 562. See Parsons v. 
Harrold, 46 W. Va. 122, 32 SE 1002 
(holding that, as the instrument was 
unsealed, the defense could be made in 
a court of law, but stating that, if 
the instrument had been sealed, the 
defense of extension could have been 
made only in equity). 

Early rule as to promissory notes 
and bonds see supra § 216. 

28. Consideration for contracts 
generally see Contracts §§ 144-244. 

Extension as consideration for sure- 

ty’s obligation see supra § 84. 
29. See supra § 216. 
30. U. S.—Clark v. Gerstley, 
We on O045< 27) Set rss, ol bed. 
[aff 26 App. CD CI S20 506 

Ala.—Alabama Fidelity, ete., Co. v. 
Alabama Fuel, etc., Co., 190 Ala. 397, 
67 S 318; Howle v. Edwards, 97 Ala. 
649, 11 S 748; Saint v. Wheeler, etc., 
MGS CO Oe Alas 13 O47 00. boo, 36 
AmSR 210: Buckalew v. Smith, 44 
Ala. 638; Agee v. Steeke, 8 Ala. 948. 

Ark.—Thornton v. Bowie, 123 Ark. 
463, 185 SW 793; Kissire v. Plunkett- 
Jarrell Grocer Co., 103 Ark. 473, 145 
SW 567; Eureka Stone Co. v. First 
Christian Church of Ft. Smith, 86 
Ark. 212,°110 SW 1042. 

Colo.—Winne v. Colorado Springs 
Co., 3 Colo. 155; Bowling v. Chambers, 
DOMCOLO AST Ss UC. ke 6), : 

D. C.—Ambrose v. Hayes, 36 App 
255; Clark v. Gerstley, 26 App. 205 
fant. 204) WeeS, 504) 27 4SCu 33,7 oly G- 
ed. 589]; Green v. Lake, 13 D. C. 
162. 

Ga.—Tatum v. Morgan, 108 Ga. 336, 
83 SE 940; Vason v. Beall, 58 Ga. 
500; Bonner v. Nelson, 57 Ga. 433; 
Crawford v. Gaulden, 33 Ga. 173; 
Goodwyn v. Hightower, 30 Ga. 249; 
Millsaps v. Hayes, 38 Ga. A. 483, 144 
SE 326; Gay v. Carpenter, 35 Ga. A. 
768, 134 SE 803; Harrell v. Kutz, 22 
Ga. vAs 235)" 95 SE fa ly Matthews v. 
Richards, 13 Ga. A. 412, 719 SE 227. 

Ill.—Moyses v. Schendorf, 238 Ill. 
232 87 NE} 401 flaffi 142 Til, A. 293]; 
English v. Landon, 181 Ill. 614, 54 
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NE 911; Glickauf v. Hirschorn, 73 
Tll. 574; Galbraith v. Fullerton, 53 
Ill. 126; Woolford v. Dow, 34 Ill. 424: 


Gardner v. Watson, 13 Tl. oA. JRE. 
v> McHatton,: 7 Tl. 638; Waters v. 
Simpson, 7 Ill. 570; U. S.. Printing, Co. 
v. George W. Linn Co., 170 Ill. A. 250; 
Harrison v. Thackaberry, 154 Ill. A. 
ae {rev on other grounds 248 [ll. 
94 NE 172]; Highland Park State 
ane v. Sheahen, 49> Dll A. 225; 
Church v. John E. Burns Lumber Co.. 
127 Ill. A. 451; Higgins v. McPherson, 
118 Ill. A. 464; Kriz v. Rad Pokrok 
ING. 165 ©) SS: Ps. 46 Til, Ay 4s: 
Ind.—Beck v. O’Dell, 193 Ind. 386, 
140 NE 527; Lindeman v. Rosenfield, 
67 Ind. 246, 33 AmR 79; Hogshead v. 
Williams, 55 Ind. 145; Halstead v. 
Brown, 17 Ind. 202; Shook v. Ripley 
County, 6 Ind. 461; Shook vy. State, 6 
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[§ 239] h. Consideration?&$— 
effect the discharge of a surety by an extension of 
time,?® the agreement therefor must be supported 


[50 C.J.] 145 


(1) Necessity. To 


by a sufficient consideration,®° pursuant to the gen- 


Ind. 113; Carr v. Howard, 8 Blackf. 
TIO; Harter v. Moore. 5 Blackie 36s 
Coman vy. State, 4 Blackf. 241; Weaver 
v. Prebster, 37 Ind. A. 582, 17 NE 674; 
Olson v. Chism, 21 Ind. A. 40, 51 NE 
373; Voris v. Shotts, 20 Ind. A. 220, 
50 NE 484; Bohring v. Root, Wils. 29. 

Iowa.—Union Cent. Dainese Coby: 
Mitchell, 206 Iowa 45, 218 NW 40; 
Byers v. Harris, 67 Towa 685, 25 NW 
879; Wendling v. Taylor, 57 lowa 354, 


10 NW 675; Roberts v. Richardson, 
39 Iowa 290; Davis v. Graham, 29 
Iowa 514; Hunt v. Postlewait, 28 
Iowa 427. 


Kan.—People’s State Bank vy. Dry- 
den, 91 Kan. 216, 137 P 928; Baton 
via Whitmore, 3 Kan. A. 760, 45 P 450. 

Ky.—Staib vy. German Ins. Bank, 
179 Ky. 118, 200 SW 9322, 325 [quot 
Oye]: Marshall v. Hollingsworth, 166 
Ky. 190, 179 SW 34; Daviess County 
Bank, ete., Covi Wright, TQIOMERCY seal 
110 Sw 361, 33 KyL 457, 17 LRANS 
1122; Brinagar v. Phillips, 1 B. Mon. 
283, 36 AmD 575; U.S. Fidelity, etc., 
@o; Lvs Boyd, 94 Sw 35, 29 KyL 598. 

La.—Parker v. Guillot, 118 La. 2238, 
42 S$ 782; Frazier v. Dick, 5) Robi 249s 
pie v. Bailey, 16 La. 213, 35 AmD 

Me.—Manufacturers Nat. Bank y. 
Chabot, ete., Co., 114 Me. 514, 96 A 
836; Boothbay Harbor First Nat. 
Bank v. Blake, 113 Me. 3138, 93 A 840; 
Bartlett v. Pitman, 106 Me. 117, 75 A 
379; Leavitt v. Savage, 16 Me. 72. 

Md.—Hoye v. Penn, 1 Bland 28. 

Mass.—Dorchester Trust Co. v. Ca- 
sey, 167 NE 915; Wilson v. Powers, 
130 Mass. 127, 

Mich.—Bedford v. Kelley, 173 Mich. 
492, 1389 NW 250, AnnCas1914D 848. 

Minn.—Thysell vy. Holm, 124 Minn. 
541, 145 NW 164. 

Miss.—Graham v. Pepple, 132 Miss. 
612, 97 S 180, 30 ALR 1278; Keirn v. 
Andrews, 59 Miss. 39; ‘Roberts v. 
Stewart, 31 Miss. 664 Freeland v. 
Compton, 30 Miss. 424; Clarke Coun- 
ty Police v. Covington, 26 Miss. 470; 
Govan v. Binford, 25 Miss. 151; Thorn- 
ton v. Dabney, 23 Miss. 559; Wadling- 
ton v. Gary, 15 Miss. 522; Payne v. 
Commercial Bank, 14 Miss. 24; Newell 
v. Hamer, 5 Miss. 684, 35 AmD 415. 

Mo.—Regan v. Williams, 185 Mo. 
620, 84 SW 959, 105 AmSR 600: Har- 
burg v. Kumpf,)151 Mo, 16, 52'SW 29; 
West v. Brison, 99 Mo. 684, 13 SW 
95; Hemery v. Marksberry, 57 Mo. 
399; Ford v. Beard, 31 Mo. 459; Marks 
v. State Bank, 8 Mo. 316; Nichols v. 
Douglass, 8 Mo. 49; Main St. Bank 
v. Werner, (A.) 7 SW (2d) 723; Citi- 
zens’ Bank v. Douglass, 178 Mo. A. 
664, 161 SW 601; J. T. Donovan Real 
Hst. Co. v. Clark, 84 Mo. A. 163; Bur- 
rus v. Davis, 67 Mo. A. 210; Aultman, 
6tes,) (Com iva omith,e 62 Mow At sol: 
Brown v. Kirk, 20 Mo. A. 524; New- 
comb v. Blakely, 1 Mo. A. 289. 

Nebr.—Smith v. Mason, 44 Nebr. 
610, 683 NW 41; Watts v. Gantt, 42 
Nebr. 869, 61 NW 104. 

N. H.—Hoyt v. French, 24 N. H. 
198; New Hampshire Say. Bank v. 
Downing, 16 N. H. 187; Bailey v. 
Adams, sLOmNe: ERG 2: 

N. J.—Grover v. Hoppock, 26 N. J. 
hoe 

N. M.—Michelin Tire Co. v. Akers, 
32 No ME 234, 1255. P 338) 52" ALR, 494; 
Southard ve, Latham, “LS ON. M7 503, 
138 P 205, 50 LRANS 871. 

N. Y.—New York L. Ins. Co. v. 
Casey, 178 N. Y. 381, 70 NE 916; Olm- 
stead v. Latimer, 158 N. Y. 318, 53 NE 
5, 43 “LRA. 685: Wilson v. Webber, 
157 N. Y. 6938, 51 NE 1094; Lowman v. 
Mates) oiNe We O01, Lranser, Al i320; 
Artisans’ Bank vy. Backus, 36 N. Y. 
100, 1 Transcr. A. 75, 3 AbbPrNS 273; 
Halliday v. Hart, 30 N. Y. 474; Amer- 
ican Bonding Co. v. Kelly, 172 App. 
Div. 4387, 158 NYS 812 [aff 225 N. Y. 


641 mem, 121 NE 852 mem]; Riehl v. 
Himmelwright, 155 App. Div. 211, 140 
NYS 219; Riehl v. Austin, 155 App. 
Div. 207, 140 NYS 217; Schwartz v- 
Smith, 143 App. Div. 297, 128 NYS 1 
[aff 207 N. Y. 714 mem, 101 NE 1121 
mem]; Draper v. Romeyn, 18 Barb. 
166; New Berlin First Nat. Bank v. 
Church, 3 Thomps. & C. 10 [aff 60 N. 
Y. 684 mem]; Mutual L. Ins. Co. v. 
Davies, 44 N. Y. Super. 172, 56 HowPr 


440; Dussault v. Wellman, 130 Misc. 
614, 224 NYS 321; Matter of Taglia- 
bue, 123 Mise. 666, 206 NYS 222; 


Rafel v. Maurer, 101. Misc. 621, 167 
NYS 941 [aff 183 App. Div. 931 mem, 
170 NYS 1107 mem]; Boice v. Main, 
4 Den. 55; Gahn v. Niemcewicz, 11 
Wend. 312; Reynolds v. Ward, 5 Wend. 
501; Bangs v. Strong, 10 Paige 11 [aff 
7 Hill 250, 42 AmD 64]; Sailly v. El- 
more, 2 Paige 497. 

Oh.—Farmers’ Bank v. Raynolds, 
13 JOh. S425 Till vel Calloway... Oh 
Dec. (Reprint) 59, 1 WestLJ 398. 

Pa.—Campbell v. Floyd, 153 Pa. 
84, 25 A 1033; Zane v. Kennedy, 73 
Pa. 182° Ashton v." Sproule, 35° Pa. 
ee Snively v. Fisher, 21 Pa. Super. 

Porto Rico.—Porto Rico Bank v. 
Argueso, 1 Porto Rico Fed. 49. 

S. C.—Parnell v. Price, 37 S. C. L. 
1212) Burnsv. 7 Poauge:, 3S Co Bhg.go9 6: 

Tenn.—Lane v. Howell, 1 Lea 275; 
Deberry v. Adams, 9 Yerg. 52. 

Tex.—Wylie v. Hightower, 74 Tex. 
306, 11 SW 1118; Marine Bank, etc., 
Co. v. House, (Civ. A.) 299 SW 276; 
Southern Surety Co. v. Klein, (Civ. A.) 
218 SW 52%; Ci C. Slaughter “Co. iv. 
Eller, (Civ. A.) 196 SW 704; Speer 
v. Rushing, (Civ. A.) 183 SW 67; Ro- 
berds v. Laney, (Civ. A.) 165 SW 114; 
Houston vy. Braden, (Civ. A.) 37 SW 
467; Bonnell v. Prince, 11 Tex. Civ. 
A. 399, 32 SW 855; Benson v. Phipps, 
(Civ. A.) 28 SW 359; Hall v. Johnston, 


6 Tex. Civ. A. 110, 24 SW 861; Beasley 
y. ope 3° Tex; Civ.’ A. 98,°22 SW 
255. 


Utah.—Musser v. McCornick, 57 
Utah 62, 192 P 1052; Wallace v. Rich- 
ards, 16 Utah 52, 50 P 804. 

Bank, Inc. 

Farmers’ Mut. Exch., 120 Va. 771, 778, 
92 SE 918 [cit Cyc]; Atlantic Trust, 
ete., Co. v. Union Trust, etc., Corp., 
110 “Va. 286, 67 SE 182, 135 AmSR 
Hunter vy. Jett, 4 Rand. (25 Va.) 
ous v. Crummey, 2 Rand. (23 


Planinger, 198 
Brill v. Hoile, 


Va.) 3 

Wis. ee hy ee ive 
Wis. 525, 224 NW 742; 
53 Wis. 537, 11 NW 42. 

Can. —Fleming v. McLeod, 39 Can. 
Ss. 7 290 [rev 37 N. B. 680, 3 EastLR 
180 

B. C.—Wright v. Western Canada 
ACG. ete; Inss Con -2ONBeECeo zee 20) 
DomLR 478, 29 WestLR 1538, 6 West 
Wkly 1409. 

[a] “It is fundamental rhae to 
make a valid extension of time such 
as would release a surety, there must 
be a consideration therefor.’ Union 
Cent. L. Ins. Co. v. Mitchell, 206 Iowa 
45, 218 NW 40, 41. 

{b] Under Negotiable Instruments 
Law.—‘‘In order for an extension of 
time of payment to operate to release 
one who occupies the position of sure- 
ty, such extension must not only be 
for a fixed and definite period of time, 
but must be supported by a valid con- 
sideration, and binding upon the cred- 
itor, so that the latter is thereby pre- 
cluded in the meantime from proceed- 
ing to enforce the collection of the 
‘debt. Such is the rule declared by 
numerous decisions of our courts; and 
it is in no wise altered by the Negotia- 
ble Instruments Law.” Citizens’ 
Bank v. Douglass, 178 Mo. A. 664, 690, 
161 SW 601. 

[c] Statute relative to imported 
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eral rule®! requiring the contract for extension to 
be binding and enforceable in order to discharge 


the surety.®? 
Stay of execution. 


respective of consideration in its 


judgment providing for stay of execution and en- 
tered on the consent of parties other than the surety 
discharges the latter entirely aside from the ques: 


tion of consideration.?® 
Mutuality*’ is essential.?& 


{§ 240] (2) Sufficiency—(a) In General. 
payment of,?® or promise to pay,*® as by a note,*! 


An agreement for a stay of ex- 
ecution, like any other extension agreement,*? must 
ordinarily be supported by a sufficient consideration - 
in order to effect the discharge of a surety.** 
it has been held that, where such an agreement has 
been actually performed, the surety is discharged ir- 
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ligation is sufficient consideration to support an ex- 
r tension agreement discharging a surety. But an ac- 


tual money consideration is not essential,#? as the 


But 


latter.*® 
inception.2> A 


Particular considerations held insufficient+? 
clude a promise’ to pay the debt at a future time,*® 
or out of the proceeds of some particular property ;*° 
and an agreement to pay, the principal debt at a 


consideration may consist of mutual promises.** 
Particular considerations held sufficient*+ include 
a confession ef judgment by the principal in favor 
of his creditor,#® and a purchase of property by the 
principal from the creditor at the request of the 


in- 


future day or, in default thereof, to deliver a specific 
article in payment.°° 


The 


money additional to that due on the principal ob- 


consideration.—A memorandum in- 
dorsed on a note and purporting to 
extend the time of payment thereof 
when not signed does not import a 
consideration under Gen. St. (1909) 
§ 1644, providing that written con- 
tracts signed by the party to be 
charged shall impcrt a consideration, 
and it must be regarded as a mere 
voluntary: promise which will not re- 
lease the sureties on the note. Peo- 
ple’s State Bank v. Dryden, 91 Kan. 
Ol owe, Dai8\s 

[d] Surety of constable.—W here 
plaintiff consented, without consider- 
ation, that the constable who had col- 
lected the money on execution might 
retain it for a short time for a tem- 
porary purpose, the surety of the con- 
stable was not discharged. Boice v. 
Main, 4 Den. (N. Y.) 55. 

[e] In Vermont (1) the text rule 
has been applied in the absence of a 
controlling statute. Jcslyn v. Smith, 
13 Vt. 353. (2) “Whatever may be the 
rule elsewhere, an agreement between 
the creditor and principal debtor for 
an extension of the time of payment 
does not affect the liability of the 
surety, in this State, unless the agree- 
ment conforms to the requirements of 
G. L. 1879, which reads as follows: 
‘Where the performance of a contract 
is secured by the obligation of a sure- 
ty, an agreement made between the 
creditor and the principal’ debtor for 
the extension of the time of payment, 
or the performance of the contract, 
shall not have, at law or in chancery, 
any binding effect, unless such agree- 
ment is made upon a valuable con- 
sideration, and is in writing, or some 
note or memorandum thereof is in 
writing and signed by such creditor, 
or by some person thereto duly au- 
‘thorized, reciting briefly the consid- 
eration upon which such contract is 
founded.” Johnson vy. Learie, 100 Vt. 
308, 311, 137 A 205. 

Mere indulgence or forbearance see 
supra § 227. 

31. See supra § 228. 

32. Staib v. German Ins. Bank, 179 
Ky. 118, 200 SW 322, 325 [quot Cyc}; 
Daviess County Bank, etc., Co. v. 
Wright, 129 Ky. 21, 110 SW 361, 33 
KyL 457, 17 LRANS 1122. 

[a] Extension contract is unen- 
forceable if there is no consideration 
to support it. Staib v. German Ins. 
Bank, 179 Ky. 118, 200 SW 322. 

33. See supra text and note 30. 

34. Royston v. Howie, 15 Ala. 309; 
Wilson v. Orleans Bank, 9 Ala. 847; 
Sawyer v. Bradford, 6 Ala. 572; Luden 
Vv. Enterprise Lumber Co., 146 Ga. 284, 
91 SH 102)? DRATITTE 485; Hunt v. 


Knox, 34 Miss. 655. 
(Tex. Civ, 
A.) 293 SW 278. 
36. 
CRY Ciy. SAY) 
241 SW 592. 
37. See Contracts §§ 179-192. 


85. Traywick v. Gunn, 
Reliable Iron Works vy. First 
State Bank, etc., Co., 
38. Weaver v. Prebster, 37 Ind. A. 


582, 77 NE 674; Austin Real Est., etc., 
Co. v. Bahn, 87 Tex. 582, 29 SW_ 646, 
30 SW 430; Kirby v. American State 
Bank, (Tex. Civ. A.) 4 SW. (2d), 205 
[aff (Commn. A.) 18 SW (2d) 599, 63 
LRA 1528]; Allen -v. Oakes, (Tex. 
@in.. Aa) 288 SW 479; Lipscomb v. 
Walker, (Tex. Civ. A.) 175 SW 449; 
AueRb v. Pahde, (Tex. Civ. A.) 43 SW 
At 

fa] Rule stated.—As the agree- 
ment for an extension of time for 
the payment of a note must be mutual, 
in that payee must not only be bound 
to wait for ‘such a time of payment, 
but the maker must be bound not to 
pay before such time. C. C. Slaugh- 


ter Coury Eller, CLhex) Civ. Aji496 
SW 704. 
[b] Contract unilateral in the 


sense that only one party is bound by 
the extension is unenforceable and so 
does not discharge the surety. Allen 
v. Oakes, (Tex. Civ. A.) 288 SW 479. 

39. Rathbone v. Warren, 10 Johns. 


(N. Y.) 587; Forbes v. Sheppard, 98 
N. C. 111, 3 SE 817; .McComb v.. Kit- 
tridge, 14 Oh. 3848; Farmers’, Shes 

as. 


Bank v. Bayless, 1 Tex. A. Civ. 
§ 1245. 

[a] Rule applied although pay- 
ment is not made until several days 
afterward, the creditor beginning suit 
on that day. Forbes vy. Sheppard, 98 
Ne Ceylon Seely. 

[b] Amount insufficient.—Where a 
note was in the possession of a bank 
for collection, the payment by the 
principal to the bank of one dollar for 
its trouble in extending the time of 
payment of the balance due was held 
insufficient to discharge a surety on 


AR note. Prather v. Gammon, 25 Kan. 
40. Riley v. Gregg, 16 Wis. 666. 


[a] Fifty dollars additional.— 
Where the principal agrees to pay 
fifty dollars in addition to the amount 
due at the end of the extended time, 
and in the meantime the creditor is 
to have the use of a horse of the prin- 
cipal, the surety is discharged. Riley 
v. Gregg, 16 Wis. 666 

41. Hutchinson v. Moody, 18 Me. 
393; McNulty v.:Hurd, 86 N. Y. 547; 
Washington yv. Tait, 38 Humphr. 
(Tenn.) 543. 

42. English v. Landon, 181 Ill. 614, 
618, 54 NBD 911. 

“One promise is a sufficient consid- 
eration for another, and an actual 
money consideration is not required 


to effect an extension of time.” Eng- 
lish v. Landon, supra. 
43. English v. Landon, supra; 


Blackwell v. Bainbridge, 19 NYS 681 
[rev on other grounds 1 Misc. 499, 20 
NYS 950]. 

[a] Promise to exchange releases, 
—AAn agreement between creditor and 
principal to exchange releases of mu- 
tual claims is a sufficient considera- 
tion for an extension of time to the 
principal. Blackwell v. Bainbridge, 
19 NYS 681 [rev on other grounds 1 


[§ 241] (b) Partial Payment of Principal Debt.** 
It has been repeatedly held that payment®? or the 


Mise. 499, 20 NYS 950]. 


44, See also infra §§ 241-245. 
45. Riddle v.- Thompson, 104 Pa. 
330; Blank v. Weber, 2 Walk. (Pa.) 


205; Croft v. Johnson, 5 Taunt. 319, 
1 ECL 169, 128 Reprint 712; Blows- 
field v. Tower, 4 Taunt. 456, 128 Re- 


print 405. 
46. Dunham y. Downer, 31 Vt. 249. 
47. See also infra §§ 241-245. 


48. Hume v. Mazelin, 84 Ind. 574. 
Partial payments see infra § 241. 


ere Wadlington v. Gary, 15 Miss. 
“50. Govan v. Binford, 25 Miss. 151. 
Bets Payment of interest see infra § 
52. Ala.—Hughes Vv. Southern 
94 Alas 6139 20) +S 


Warehouse Co., 
133 


Ark.—Ward v. Nutt, 120 Ark. 443, 


179 SW 667; Thompson y. Robinson, 
34 Ark. 44; Caldwell v. McVicar, 9 
Ark. 418; King v. State Bank, 9 Ark. 


185, 46 AmD 739. 

Ill.— Highland Park State Bank vy. 
Sheahen, 149, Ill. A. 225; Hdmonds vy. 
Thomas, 41 fll. A. 505. 

Ind.—Davis v. Stout, 126 Ind. 12, 
25 NE 862, 22 AmSR 565. ° 

Kan.—Ingels v. Sutliff, 36 Kan. 444, 
13° P* 828. 

Ky.—Evans v. Partin, 56 SW 648, 
22 KyL 
Py igiy _—Roberts v. Stewart, 31 Miss. 


Mo.—Petty v. Douglass, 76 Mo. 70. 


Nebr.—Sherman County v. Nichols, 
65 Nebr. 250, 91 NW 198. 
N. H.—Mathewson Vv. Strafford 


Bank, 45 N. H. 104. 
N. Y.—Halliday v. 
474; Schwartz v. 


Hart,.530) Ney: 
Smith, 143 App. Div. 
297; 128 NYS 1 [aff.207 N. Y. 714 mem, 
101 NE 1121 mem]; Jester v. Ster- 
ling, 25 Hun 344; Dussault v. Well- 
man, 130 Misc. "614, 224 NYS 321; 
Ritch v. Smith, 60 HowPr 13 [aff 82 

N. Y. 627, 60 HowPr 157]. 
Oh.—Jenkins V.0/ Clarkson; “7 Oh. 
IFPaxsiC@wP 


72. 
Pa.—Hall v. Bardwell, 
Porto Rico -—Amy v. Aponte, 29 Por- 
to Rico 134. 


Tex.—Andrews y. Hagadon, 54 Tex. 


22 


571; Yeary v. Smith, 45 ‘Tex. 56; Al- 
len y. Oakes, Revs A? 288 SW’ 479. 

é 89 Va. 548, 
16 SE 689. 


But see Freeman y. Profilet, 11 Rob. 
(La.) 33 (where part payment of a 
substantial sum was held. to be suf- 
ficient consideration for an extension 
of time for payment of the balance, 
where the principal was a nonresi- 
dent, financially involved, and where 
collection by judicial proceeding 
would have been attended with a de- 
lay of a number of years). 

“The payment of part of a debt 
by the principal, at the time or after 
it becomes due, is not a sufficient con- 
sideration to ‘support an agreement 
for forbearance; and an agreement for 


For 7~+¥#+ ©aS@s,1eyelopments and changes in the law see cumulative ‘Annotations, same title, page and note number. _ 


‘Bia 


ae 


§§ 241-243] 


promise to pay®* at or after maturity part of the 
amount due is not a sufficient consideration for an 
extension of the time of payment of the balance. 
But part payment, before maturity, of the debt for 
which the surety is liable, is a sufficient considera- 


tion.®# ! 
[§ 242] (c) Payments 


forbearance founded upon such con- 
Sideration, even though carried out 
by the creditor, will not discharge the 
surety. In such cases, no benefit is 
received by the creditor but what he 
was entitled to under the original 
contract, and the debtor has parted 
with nothing but what he was already 
bound to pay.” ‘Thompson y.’ Robin- 
son, 34 Ark. 44, 52 [quot Ward v. Nutt, 
120 Ark. 443, 445, 179 SW 667]. 

[a] Nudum pactum.—“An agree- 
ment to give time in consideration of 
the mere payment of a part of the 
debt is a nudum pactum, and does not 
discharge the surety.” Yeary v. 
Smith, 45 Tex. 56, 72. 

53. Rutledge v. Temple Banking 
Co., 31 Ga. A. 686, 121 SE 707. 

[a] Rule applied.—A promise 
made by the maker of a promissory 
note to the holder, after the maturity 
of the note, to pay a part of the ac- 
cruvued indebtedness, is not a good con- 
sideration for an agreement by the 
holder to extend the time of payment, 
and therefore does not operate to re- 
lease the surety. Rutledge v. Temple 


Banking Co., 31 Ga. A. 686, 121 SE 
707. 

54. Ala.—Ray v. Summerlin, 211 
rey 334, *F00 S 482. 
15 SW 17%. 


Mass.—Greely v. Dow, 2 Metce. 176. 

Ss. C—Smith v. Tunno, 6 S. Cc. Hq. 
443, 16 AmD 617. 

Vt.—Whittle v. Skinner, 23 Vt. 531; 
Austin v. Dorwin, 21 Vt. 38. 

“A partial payment made before 
maturity of the debt is sufficient con- 
sideration for the extension there- 
of, and, if made without the assent of 
the surety, he will be discharged.” 
Ray v. Summerlin, 211. Ala. 334, 100 
S 482. 

[a] Part of bonds not due.—Where 
the obligee on several bonds executed 
by the same person agreed that, in 
consideration of the immediate pay- 
ment of a certain sum on each bond, 
some of which were not due, and of 
the consolidation of the interest with 
the principal, he would give further 
time for the payment of the residue, 
the surety is discharged, although 
the whole amount paid does not equal 
the amount due. Smith v. Tunno, 6 
S. C. Eq. 443, 16 AmD 617. 

{[b] Principal or unaccrued inter- 
est.—Partial payment, whether in- 
tended to apply on-unaccrued interest 
or on undue principal, if made before 
maturity of the debt, is sufficient con- 
sideration for an extension thereof, 
and, if made without the surety’s as- 
sent, he will be discharged. Ray v. 
Summerlin, 211 Ala. 334, 100 S 482. 

{c] Mere remittance ‘before matu- 
rity.— Where the principal makes a re- 
mittance with the intention of making 
part payment at maturity, the fact 
that it reaches the creditor the day be- 


- fore maturity, and he is given credit 


therefor, does not constitute a con- 
sideration for an agreement to ex- 
tend the balance. Sully v. Childress, 
106 Tenn. 109, 60 SW 499, 82 AmSR 


875. 

55. Bunker v. Taylor, 10 S. D. 526, 
74 NW 450; Beasley v. Boothe, 3 Tex. 
Civ. A. 98, "22 SW 255. 


tay Fact that principal is insol- 


on Account of Other 
Debts. The payment of,°° or promise to pay,>* an- 
other matured debt owing by the principal to the 
creditor is not a consideration sufficient to support 
an extension agreement discharging the surety. But 
the promise to pay, before maturity, another debt 
of the principal is a sufficient consideration.** 

. Application of portion of money paid on principal 


¥ 
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debt to different obligation has been held sufficient 

. consideration to support an extension agreement.®§ 
[§ 248] (d) Payment of Interest®»— 

- A promise to pay,®° as by giving a note,®! or 
the actual payment of®? interest already accrued and 


—aa,. In Gen- 


due is not a sufficient consideration to support an 


ment of interest 


cient to support 


vent at the time he pays a matured 
debt will not make such payment a 
consideration for an extension of a 
debt for which a surety is liable. 
Bunker yv. Taylor, 10 S. D. 526, 74 
NW 450. r 

56. Thysell v. Holm, 124 Minn. 541, 
145 NW 164. ‘ 

[a] Reason for rule.—A promise to 
pay a past-due debt is not such a 
consideration for an extension of time 
of payment of a note as will render 
the extension a contract releasing a 
nonconsenting surety, since it is a 
promise to do no more than the prom- 
isor was already obligated to do. 
Thysell v. Holm, 124 Minn. 541, 145 
NW 164. 

57. Buck v. Smiley, 64 Ind. 431. 

58. Lipsett v. Dettering, 94 Wash. 
629, 162 P 1007. See Pennsylvania 
Coal Co. v. Blake, 85 N. Y. 226 (hold- 
ing that, where a check given in pay- 
ment of notes is applied by the con- 
sent of the parties on another debt, 
such application does not work a 
valid extension of the time of pay- 
ment of the notes so as to discharge 
a surety). 

[a] Rule applied.—The  payee’s 
extension of time on notes was based 
on sufficient consideration where the 
principal agreed to let him apply a 
portion of money paid on the notes to 
a different obligation, on which the 
surety was not liable. Lipsett v. Det- 
tering, 94 Wash. 629, 162 P 1007. 

59. As evidence of contract for ex- 
tension see infra § 355. 

Effect where no provision for ex- 
tension see supra § 233 

Usurious interest see infra § 241. 

60. Tatum v. Morgan, 108 Ga. 336, 

8 SE 940; Kerns v. Ryan, 26 Ill. A. 
L772  Dennisiv. Piper!’ 21 vill. AL i6o5 
Halstead v. Brown, 17 Ind. 202. 


61. Gahn v. Niemcewicz, 11 Wend. 
CNOA si 2e 

62. Ark.—Ward v. Nutt, 120 Ark. 
443.179 SW 667. 

Cal. Vv, sihom as. 39! Cali 


274, 72 P 1008, 96 AmSR 111. 

Ill.—Highland Park State Bank v. 
Sheahen, 149 Ill. A.-225; Higgins v. 
McPherson, 118 Ill. A. 464; Edmonds 
Ve ebhomasie 41) Mila, SOS? 

Ind.—Dare v. Hall, 70 Ind. 545; 
Weaver v.; Prebster, 37 Ind. A. 582, 
77 NE 674. 

Ky.—Levy v. Roth, 103 SW 292, 31 


KyL 704. 
Mo.—Wayman v. Jones, 58 Mo. A. 
BL3e 


Philippine.—Manzano vy. Tan Sun- 
co, 13 Philippine 183. 

Mng.—Tucker v. Laing, 2 Kay & J. 
745, 69 Reprint 982. 

[a] Mistake in note.—Where, by 
mistake, a note provided for the pay- 
ment of interést “after maturity,” in- 
stead of from the date as agreed by 
the payee and the principal, the pay- 
ment of interest at maturity is not 
payment in advance, but a payment of 
interest accrued, and a surety on the 
note is not discharged by an agree- 
ment to extend the time of payment. 
Levy v. Roth, 103 SW 292, 31 KyL 
704. 

63. Ala.—Scott v. Scruggs, 95 Ala. 


383, 11 S 215. 
Glover, 143 Ark. 


Ark.,—Colvin  v. 
498, 220 SW 8382; Vestal v. Knight, 


extension of time discharging a surety. 
payment of interest in advanee,** as by giving a note 
therefor,®* is a sufficient consideration. 

Interest for period of extension.®* 


ing the surety.®% 


But the 


The mere pay- 
as it matures during the period of 


extension does not constitute a consideration suffi- 


a contract for extension discharg- 
But the promise to pay interest 


54 Ark. 97, 15 SW 17. 

Ga.—McLeod v. Jordan, 39 Ga. A. 
47, 146 SE 32; Short v. Jordan, 39 Ga. 
A. 45, 146 SE Odie LAY Seve Edwards, 
31 Ga. A. 725, 121 SE 858; Lewis v. 
Citizens’, etc., Bank, 31 Ga. "A. 597), aa 
SH 524. 

Tll.—Prussing v. Lancaster, 234 Ill. 
462, 84 NE 1062; English v. Landon, 
181 Ill. 614, 54 NE 911; Flynn v. Mudd, 
27 Ill. 323; Towler v. Mt. Carmel 
Trust, etc., Bank, 206 Ill. A. 427; Hig- 
gins v. McPherson, 118 Ill. A. 464. 

Ind.—Kaler v. Hise, 79 Ind. 301; 
Redman v. Deputy, 26 Ind. 338; Dick- 
erson v. Ripley County, 6 Ind. 128, 62 
AmD 3873; Schieber v- Traudt, 19 Ind. 
A, 349, 49 NE 605. 

Towa.—Christner v.. Brown, 16 Iowa 

0 


Kan.—Schnitzler v. Wichita Fourth 
Nee Bank, 1 Kan. A. 674, 42 P 496. 
Ky.—Cromwell v. Rankin, 57 SW 
415, 30 KyL 123. 
Me.—Stewart v. Oliver, 110 Me. 208, 
85 A 747; Lime Rock Bank v. Mallett, 
42 Me. 349. 

Mich.—Bedford v. Kelley, 173 Mich. 
492, 139 NW 250, AnnCas1914D 848; 
Hitchcock vy. Frackelton, 116 Mich, 
487, 74 NW 720. 

Miss.—Dubuisson  v. GXt ine 
Miss. 4382. 

Mo.—Merchants’ Ins. Co. v. 


Folkes, 
Hauck, 


83 Mo. 21; St. Joseph F. & M: Ins, 
Co. v. Hauck, 71 Mo. 465; Stillwell v. 
Aaron; 69:9 Moin 539).. 33) SAmiRaM5 iis 


Springfield First Nat. Bank v. Leavitt, 
65 Mo. 562; Owen v. Bray, 80 Mo. A. 
526. 

N. H.—New Hampshire Sav. Bank 
v. me INGE s 35% 

C.—Revell v. Thrash, ali32 INC. 

303, “44 SE 596. 

Pa.—Calvert. v. Good, 95 Pa. 65. 

S. D.—Windhorst v. Bergandahl, 
111 NW 544. 

Tenn.—Stone’s River Nat. Bank v.: 
Walter, 104 Tenn. 11, 55 SW 801. 

Tex.—De Barrera v. Frost, 39 Tex, 


Civ. A. 544, 88 SW 476; State Nat. 
Bank v. Stratton-White Co., (Civ. A.) 
50 SW 631; Farmers’, etc., Bank v,. 
Bayless, 1 Tex. A. Civ, Cas. § 1245, 
Vt.—Dunham v. Downer, 31 Vt..249; 
Pearsons, 30 Vt, 


People’s Bank vy. 
eal 


oie British Columbia 
30, 46 P 247; Bin- 
Git 45 Pe 


Wash.—Bank 
v. Jeffs, 15 Wash. 
nian v. Jennings, i Wash. 
302. 

W. 
467. 

Wis.—Hallock v. Yankey, 102 Wis. 
41, 78 NW 156, 72 AmSR 861. 

Iing.—Blake v. White, 1 Y: & C. 
Exch. 420, 160 Reprint 171. 

Acceptance of interest in advance 
as shcwing provision or stipulation 
for extension see supra § Bey, 

64. Robinson v. Miller, 2 Bush 
CE NO eS tecle tx Johnson, 96 Mo. 
A. 147, 69 SW 1065. 

[a] Partial payment.—The giving 
of a note for interest less than that 
which would have accrued is a partial 
payment only, not involving a definite 
extension of time which would release 
the sureties. La Belle Sav. Bank vy. 
Taylor, 69 Mo. A. 99. 

65. Payment of as evidencing con- 
tract for extension see supra § 233. 

66. Dyar v. Shenkberg, 93 Iowa 


Vee Clonal v. Morgan, 23 W. Va. 
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which will acerue during such period is ordinarily re- 


garded as constituting a sufficient 


although there is authority to the contrary.*%® 
has been held that an agreement for extension raises 
an implied promise to pay interest constituting a 
consideration which will support such agreement.°° 
It has been both affirmed™? 
and denied’? that payment of interest at a higher 
rate than that demanded by the original contract is a 
consideration sufficient to support an extension dis- 
But a promise to pay inter- 
est at a higher rate is ordinarily regarded as a suffi- 


[§ 244] bb. Rate.7° 


charging the surety.*? 


cient consideration.” 4 
Same rate. 


a sufficient consideration.*® 


original contract,’® or at the rate 


154, 61 NW 403; New York L. Ins. 
Co.ivs Casey, 178. N. YY. 3815 TO NE 916; 
Rafel v. Maurer, 101 Misc. 621, 167 
NYS 941 [aff 183 App. Div. 931 mem, 
170 NYS 1107 mem]. 

67. Brown v. Prophit, 53 Miss. 649; 
Steele v. Johnson, 96 Mo. A. 147, 69 
SW 1065; Kremke vy. Radamaker, 60 
Okl. 138, 159 P 475; Adams v. Fergu- 
son, 44 Okl. 544, 147 P 772; Shults v. 
Krauskopf, (Tex. Civ. A.) 286 SW 
544; Scarborough v. McKinnon, (Tex. 
Civ. A.) 202 SW 223; .C. C. Slaughter 
Co. v. Eller, (Tex. Civ. A.) 196 SW 704; 
Speer v. Rushing, (Tex. Civ. A.) 183 
SW 67; Dearing v. Jordan, 62 Tex. 
Civ. A. 107, 130 SW 876; Fambro v. 
Keith, 57 Tex. Civ. A. 802, 122 SW 40; 
Wright v. Deaver, 52 Tex. Civ. A. 130, 
114 SW 165. 

{a] “The absolute right to get in- 
terest for a given time is a valuable 
consideration to uphold a promise to 
forbear, and to tie the hands of the 
creditor, so that he cannot sue until 
the expiration of the time agreed on.” 
Brown v. Prophit, 53 Miss. 649, 650. 

[b] Change from monthly install- 
ments.—An agreement by a debtor to 
pay interest on the entire debt for 
two years is a valid consideration for 
the creditor’s promise not to enforce 
payment of the debt in monthly in- 
stallments as provided for in the note 
evidencing the debt, so as to release 
the surety because of such modifica- 
tion of the original contract. Dearing 
v. Jordan, 62 Tex. Civ. A. 107; 130 SW 
876. ‘ 

68. Harrell v. Kutz, 22 Ga. A. 235. 
95 SE 717; Tucker v. Laing, 2 Kay & 
J. 745, 69 Reprint 982. 

[a] Since debtor is already bound 
to pay such interest, a promise by the 
principal debtor to pay interest dur- 
ing the time of forbearance consti- 
tutes no consideration for an exten- 
sion. Harrell v. Kutz, 22 Ga. A. 235, 
95 SE 717. 

69. Shults v. Krauskopf, (Tex. Civ. 
A.) 286 SW 544; C. C. Slaughter Co. 
Voller, (Rhexs ‘Civ.A.)) SL96SS W L044, 

[a] Rule applied.—(1) Where the 
agreement for an extension of notes 
by its terms bound payee to wait for 
payment until the maker could sell 
property, it would be implied that the 
maker was to pay interest until the 
debt was paid. C. C. Slaughter Co. v. 
Bller, (Tex. Civ. A.) 196 SW 704. (2) 
As respects the liability of sureties, 
an extension of the time of payment 
of a note for one year as between the 
principal makers and payees is bind- 
ing without other consideration. 
Shults v. Krauskopf, (Tex. Civ. <A.) 
286 SW 544. 

[b] Where note does not bear in- 
terest, an agreement to pay interest 
during the time payment is extended 
cannot be implied in the absence of a 
stipulation therefor, and hence, there 
not being any consideration for such 
extension, a surety on the note is not 
relieved. Hensler v. Watts, 113 Iowa 


There is a conflict of authority as to 
whether a promise to pay interest at the same rate is 
In some jurisdictions a 
promise to pay interest at the rate specified in the 
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consideration,°* 
It’) time’; 


ruless 


Reduced rate. 
reduced rate is not a sufficient consideration.*® 

Interest on interest. 
on interest shows a consideration sufficient to sup- 
port an extension discharging the surety.*®° 

[§ 245] (e) Obtaining Additional Security.®! 


[§§ 243-245 


cipal is bound, by law, to pay,*? is regarded as not 
constituting any consideration for an extension of 
in other jurisdictions, the contrary is the 


A promise to pay interest at a 


An agreement to pay interest 


If 


the principal, as consideration for an extension of 
time, gives his creditor additional security, it is 


sufficient,°? although the security may be inade- 


quate.°? 


which the prin- 


741, 84 NW 666. 

70. Usury see infra § 241. 

71. Citizens’ Bank vy. Hilkemeyer, 
(Mo. A.) 12 SW (2d) 516. 

72. New York L. Ins. Co. v. Casey. 
178 N. Y. 381, 70 NE 916; Rafel v. 
Maurer, 101 Misc. 621, 167 NYS 941 
[aff 183 App. Div. 931 mem, 170 NYS 
1107 mem]. 

73. Receipt of increased interest 
without agreement to extend see su- 
pra § 233. 

74. White v. Whitney, 51 Ind. 124; 
Huff v. Cole, 45 Ind, 300; Citizens’ 
Bank v. Hilkemeyer, (Mo. A.) 12 SW 
(2a) 516; Shaver v. Allison, 11 Grant 
Ch. (Ont.) 355; Mathers y. Helliwell, 
10 Grant Ch. (Ont.) 172. 

75. Adams vy. Ferguson, 44 OkIl. 
544, 14I— P7072. . 

76. Ga—Tatum vy. 108 
Ga. 336, 33 SE 940. 

Ind.—Hume v. Mazelin, 84 Ind. 574; 
Dare v. Hall, 70 Ind. 545; Chrisman 
v. Tuitle, 59 Ind. 155; Abel v. Alex- 
ander, 45 Ind. 523, 15 AmR 270. 

Mass.—Wilson v. Powers, 130 Mass. 


127 
Giddens, 122 


Morgan, 


Mich.—Shayler  v. 
Mich. 659, 81 NW 552. 

Mo.—Harburg v. Kumpf, 151 Mo. 16, 
52 Sw. 19. 

Pie Y.—Reynolds v. Ward, 5 Wend. 

Okl.—Stetler v. Boling, 52. Okl. 214, 
152 P 452; Adams vy. Ferguson, 44 Okl. 
544, 147 P 772. 

Wis.—Fanning v. Murphy, 126 Wis. 
538, 105 NW 1056, 110 AmSR 946, 4 
LRANS 666. 

Ti2) Greens veuluake, 13 Die. t62: 
Douglass vy. State, 44 Ind. 67; Durbin 
v. Northwestern Scraper Co., 36 Ind. 
Ao Us) NID 297. 

78. %Jll—Field v. Brokaw, 148 Ill. 
654, 37 NE 80; Dodgson v. Henderson, 
113 Ill. 360; Beuter v. Dillon, 63 Ill. 
A. 517; Reynolds y. Barnard, 86 Ill. 
A, 218. 
ok ei v. Andrews, 59 Miss. 

Nebr.—Shuler v. Hummel, 1 Nebr. 
(Unoff.) 204, 95 NW _ 350. 
ay H.—Fowler v. Brooks, 13 N. H. 

Oh.—Thompson v. Marshall, 2 Oh. 
Pee (Reprint) 506, 3 WestLMonth 

ov. 

Tex.—Benson v. Phipps, 87 Tex. 578, 
29 SW 1061, 47 AmSR 128; Woodall 
v. Streeter, (Civ. A.) 39 SW 169. 

Wash.—Nelson v. Flagg, 18 Wash. 
SOOO yoni 

79. Millsaps v. Hayés, 38 Ga.. A. 
483, 144 SE 326; Dare v. Hall, 70 Ind. 
545; Adams v. Ferguson, 44 Okl. 544, 
147 P772. 

[a] “The better reasoning 
ports the view that an extension of a 
note to a definite period, by agreement 
between the holder and _ principal, 
without the consent of the surety, by 
which the principal agrees to pay for 
the extended period the same rate of 
interest named in the original under- 


sup-| 


A transfer of property by the principal,*+ 
or an order upon a third person for property,*> an 
assignment of the interest of the principal in a part- 
nership,®® giving a mortgage on real*? or on per- 
sonal** property, or giving another mortgage,*® or 


taking, has the effect of releasing the 
surety from any obligation to pay the 
note.” ‘Adams v. Ferguson, 44 Okl. 
544, 548, 147 P 772. 

{[b] For instance, where the prin- 
cipal agrees to pay interest after ma- 
turity at a rate less than that for 
which he is already legally bound, 
such agreement is no consideration 
for an extension. Millsaps v. Hayes, 
38 Ga. A. 483, 144 SE 326. 

30; Scott ove Hisher, £10 Nig ade. 
14 S. EB. 799, 28 AmSR 688. 

81. Additional security as exten- 
sion see supra § 232. 

As ground for discharge of surety 
see infra § 255. 

82. McNulty v. Hurd, 86 N. Y. 547; 
Hall v. Johnston, 6 Tex. Civ. A. 110, 


24 SW 861; Merchants’ Bank v. Bus- 
sell, 16 Wash, 546, 48 P 242; Overend 
v. Oriental Financial Corp., L. R. 7 


Hy. 348 aff lL. R. 7 Ch. 2427. 

[a] Notes by judgment debtor.— 
The giving of notes by a judgment 
debtor and one of his sureties, under 
an agreement that the time of pay- 
ment of the judgment be extended 
until maturity of the notes, is a val- 
id consideration for the extension of 
time, and therefore a cosurety against 
whom judgment was also recovered 


is released thereby. McNulty v. 
Hurd) 86 Noy, 547. 
[b] Taking additional surety.— 


Merchants’ Bank vy. Bussell, 16 Wash. 
546, 48 P 242 (on a note). 


83. Underwood v. Sample, 70 Ind. 
446; Williams v. Jensen, 75 Mo. 681. 
[a] Where wife signed note as ad- 


ditional surety in consideration of an 
extension of time granted to her hus- 
band as principal, the former surety 
was recleaSed by the extension, al- 
though the wife was not bound, she 
not having any separate estate. Wil- 
liams v. Jensen, 75 Mo. 681. 

Mobile State Branch Bank y. 
9, Ala; 949 Cs, Co Slaughter 
Co. v., Eller; (Tex; Cive Av) 296 "Sw. 
704;  Carter-Battle Grocer Co. v. 
Clarke, (Tex. Civ. A.) 91 SW_880, 


James, 


85. Robinson v. Dale, 38 Wis. 330. 
86. Whittle v. Skinner, 23 Vt. 531. 
87. U.S.—Hopkirk v. McConico, 11 


F. Cas. No. 6,696, 1 Brock. 220. 
Ark.—Ferguson v. State Bank, 8 

Ark, 416. 

na eee nee Ve Hall 4/5. JaMarsh; 


Pyne te ee v. Atkinson, 64 Mo. 
Tex.—Moroney v. Coombes, (Civ. 


A.) 88 SW 430. 

Eng.—Bolton v. Buckenham, [1891] 
1 Q. B. 278; Boultbee v. Stubbs, 18 
Ves. Jr. 20, 34 Reprint 225. 
Oi bmesgeie VeeCity Bank warnim@anmilah 
88. Smith v. Clopton, 48 Miss. 66; 
Lee v. Brugmann, 87 Nebr. 232, 55 
NW 1053; Kane v. Cortesy, 100 N. Y. 
132, 2 NE 874. 

89. Wylie v. Hightower, 74 Tex. 
306, 11 SW 1118. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 245-246] 


giving another note,®°° as collateral security, is a 
sufficient consideration for an extension of time to 


discharge the surety. 


[§ 246] i. Fraudulent and Usurious or Other Il- 
Ordinarily, an illegal contract of 
extension will not discharge the surety if execu- 
This rule has been applied, 
contracts attacked, as constituting a preference un- 
der a bankruptcy act,°? or because of failure to ob- 
serve statutory requirements relative to corpora- 
But a contract of extension, although il- 
legal in its inception, may discharge the surety if al- 


legal Contracts. 


tory.°! 


tions.°3 


ready executed.®* 


Fraud. An executory agreement for an exten- 
sion obtained by fraud practised upon the creditor, 
being voidable, will not discharge the surety.?°® 
rule is applied where the creditor has granted an ex- 
tension of time because of a representation by the 
principal that the surety has consented thereto,°®® 
because he fraudulently has been induced to aec- 


90. AG Vit Neds ie S. Zoe Clark 
v. House, 16 NYS 777. 

[a] Taking individual note of one 
partner is consideration for an agree- 
ment to extend the time of payment, 
for it may be higher than the part- 
nership note. The holder of a part- 
nership note must exhaust the part- 
nership assets, and it might not be 
as substantial and safe as the note of 
one partner only. Clark v. House, 16 
NYS 777. 

91. Parlin, etc., Co. v. Hutson, 198 
Ill. 389, 65 NE 93 [eit Silmeyer v. 
Schaffer, 60 Ill. 479; Galbraith v. 
Fullerton, 53 Ill. 126]. And see cases 
passim this section. 

92. Frederick-Town Sav. Inst. v. 
Michael, 81 Md. 487, 32 A 189, 340, 33 
LRA 628. 

What constitutes unlawful prefer- 
ence under Bankruptcy Act see Bank- 
ruptcy § 246 et seq. 

93. Byers v. Hussey, 4 Colo. 515. 

[a] Illegal amendment of corpo- 
rate constitution. Where a building 
and loan association sought to amend 
its constitution in regard to the time 
of making payments, but the records 
failed to show that the amendment 
was made legally, a surety is not re- 
leased by the principal acting on the 


er anene Byers v. Hussey, 4 Colo. 
5. 
94. ‘U. S.—Vary v. Norton, 6 Fed. 


Ala. —Kyle v. Bostick, 10 Ala. 589. 

Ga.—Knight v. Hawkins, 93 Ga. 709, 
20 SE 266. 

Ill.— Parlin, etc., Co. v. Hutson, 198 
Ill. 389, 65 NE 93 [cit Silmeyer v. 
Schaffer, 60 Ill. 479; Galbraith v. Full- 
erton, 53 Ill. 126]. 

Ind.—Lemmon vy. Whitman, 75 Ind. 
318, 39 AmR 150. 

Ky.—Duncan v. Reed, 8 B. Mon. 382. 

Mo.—Wild v. Howe, 74 Mo. 551. 

N. Y.—La Farge v. Herter, 9 N. Y. 


241; Froude v. Bishop, 25 App. Div. 
514, 49 NYS 955; Draper v. Trescott, 
29 Barb. 401. 


St. 347. 


Oh.—Osborn v. Low, 40 Oh. 
10 S. 


S. D.—Niblack v. Champeny, 
D. 165, 72 NW 402. 

Tenn.—Stone’s River Nat. Bank vy. 
Walter, 104 Tenn. 11, 55 SW 301. 

Tex.—Mann v. Brown, 71 Tex. 241, 
SESW eLnie 

Vti—Turrill’v. Boynton, 23 Vt. 142; 

Va.—Armistead v. Ward, 2 Patt. & 
H. 504. ; 

W. Va.—Parsons v. Harrold, 46 W. 
Va. 122, 32 SE 1002. 

[a] Reason for rule.—‘A party to 
an illegal transaction is not allowed 
by an allegation of his own turpitude 
to recover back what in pursuance of 
.a forbidden bargain he has delivered 
to the other party, or in any way to 
avoid the bargain when once execut- 
ed.” La Farge v. Herter, 9 N. Y. 241, 


243. 
Kan.—Wright v. Hopper, 120 
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cept a worthless note,®’ or where the creditor gave 
time to the principal on condition that a new bond? 


or note®® be executed, and the principal forged the 


for example, to 


leased.! 


signatures of the sureties to the new instrument. But 
where the signature of a surety to a renewal note 
is obtained by a false representation of the prin- 
cipal to which the ereditor is not a party, the exten- 
sion is valid and the surety on the original note re- 
If the creditor, on learning of the fraud , 
practised upon him by the principal, does not act 
promptly, the surety will be discharged unless it 
clearly appears that he has not been prejudiced.’ 


Where the fraudulent contract has already been ex- 


The 


risdictions.* 


Kan. 233; 243 P 535. 

N. Y.-_Matter of pe ee: 123 
Misc. 666, 206 NYS 22 

N. C.—Forbes v. a deat SS°Ni Cc. 
L413) SE Site 

Oh.—Mack vy. Kaetzel, 2 Oh. Dec. 
(Reprint) 313, 2 WestLMonth 412, 

Tex.—Red River Nat. Bank v. Bray, 
LOS a DexavsU2 wo SlGx oli 1 ton sive 82910 
[rev (Civ. A.) 132 SW 968]. 

“Tf the fraud of the principal is suf- 
ficient to absolve the creditor from 
an agreement induced by it, as be- 
tween himself and the principal, it 
ought to be sufficient, and we think 
it is, to prevent the surety from prof- 
iting by it to the destruction of the 
creditor’s security.’ Red River Nat. 
Bank v. Bray, supra. 

“Tf the agreement is brought about 
by the fraud of the principal and is, 
therefore, not binding upon the credi- 
tor, no valid extension of the maturity 
results, the right of action would be 
regarded as having accrued upon the 
original maturity; and the statute 
would be available to the surety. Nor 
would such an agreement foreclose 
the right of the surety for his own 
protection to pay the debt and proceed 
himself against the principal for in- 
demnity.” Red River Nat. Bank v. 
Bray, supra. 

[a] Rule applied.—(1) Where a 
mortgagor fraudulently and without 
consideration procured agreements 
from a mortgagee extending the time 
of payments, the surety for the pay- 
ment of a bond was not released. 
Matter of Tagliabue, 123 Misc. 666, 
206 NYS 222. (2) The writing claimed 
to have resulted in an enforceable ex- 
tension did not do so, because it pro- 
vided for payment at the original ma- 
turity of the mortgage, and because 
it falsely represented the borrower to 
be the owner of the mortgaged land 
and was therefore unenforceable. 
Wright v. Hopper, 120 Kan. 293, 243 
P53. 

[b] Evidence not showing fraud.— 
Where the principal on a bond made 
an agreement with the holder for an 
extension of the time for payment in 
consideration of twenty-five dollars 
to be paid, it is not fraudulent or a 
trick to take the holder by surprise, 
for the principal a few days later to 
drive up to the store of the holder, 


hand him twenty-five dollars, and 
drive off at once after saying, ‘‘Here 
is that money I promised you.” 


Forbes v. Sheppard, 98 N. C. 111, 3 SE 
817. 

96. Dwinnell v. McKibben, 93 Iowa 
331, 61 NW 985; White v. Middles- 
worth, 42 Mo. A. 368; Bebout v. Bodle, 
38 Oh. St. 500; McDougall Vv. Walling, 
15 Wash. 78, 45 P 668, 55 AmSR 871. 

97. Douglass v. Ferris, PS S0 Nie kts 
192, 33 NE 1041, 34 AmSR 435. 

93. Lyttle v. Cozad, 21 W. Va. 183. 

99. Ga.—Payne vy. Macon Fourth 


ecuted, the surety is discharged.* 

Usury. Whether an extension granted upon an ex- 
ecutory agreement to pay usury will discharge the 
surety depends largely upon the effect of usury on 
the contract, under the statutes of the different ju- 
If such agreement is made illegal, the 
agreement for an extension is not binding, and hence 


Nat. Bank, 38 Ga. A. 41, 142 SE 310; 
Biddy v. People’s Bank, 59 Ga. A. 580, 
116 SE 222. 

Ind.—Lovinger v. Madison First 
Nat. Bank, 81 Ind. 354; Albright v. 
Griffin, 78 Ind. 182; Ft. Wayne First 
Nat. Bank v. Simons, (A.) 157 NE 896 
mem; Droege v. Hoagland State Bank, 
86 Ind. A. 236, 156 NE 592. 

Towa.—Hubbard v. Hart, 71 Iowa 
668, 33 NW 233. 

Kan.—Severy State Bank v. Hoyt, 
103 Kan. 44, 172 P 994. 

Ky.—Bowman v. Humphrey, 37 SW 
150, 18 KyL 511; Carter v. Columbia 
Bank, 16 SW 79, 12 KyL 968. 

Mo.—Kincaid v. Yates, 63 Mo. 45; 
Central Sav. Bank v. Danckmeyer, 70 
Mo. A. 168. 


Buchanan, 87 Tenn. 32, 9 SW 202, 10 
AmSR 617, 1 LRA 199. 

Tex.—Marine Bank, etc., Co. v. 
House, (Civ. A.) 299 SW 276; Jame- 
son v. Officer, 15° Tex. Civ, A.) 212) 39 
SW 190 [aff 9 Tex. Civ. A. 428, 29 SW 


246]. 
See Lyndonville Nat. Bank  v. 
Fletcher, 68 Vt. 81, 34 A 38, 54 AmSR 


874 (holding that a bank owes a sure- 
ty on a note discounted by it no duty 
as to discovering the forgeries of sig- 
natures on renewals beyond good 
faith, and its negligence in this re- 
spect must amount to bad faith; that 
the, fact that it stamped the original 
note ‘paid’ upon taking a renewal, 
which original the principal showed 
to the surety, will not estop the bank 
from suing on the original). 

[a] Rule applied.—Where the re- 
newal of a note without the surety’s 
knowledge or consent was secured by 
the principal’s fraud in forging the 
surety’s signature, the contract of 
extension was unenforceable against 
the bank and the surety was not re- 
leased from his liability on the orig- 
inal note. Marine Bank, etc., Co. v. 
House, (Tex. Civ. A.) 299 SW 276. 


1. Farmers’, etc., Bank v. Lucas, 
26 OM Sta coos 

2. Morley’ v. Dickinson,’ 12 Cal. 
561; Burnap v. Robertson, 75 Ga. 
689; Struss v. Masonic Sav. Bank, 89 


Ky. 61, 11 SW 769, 12 SW 266, 11 Ky 
L 333; Sandy River Nat. Bank y. Mil- 
ler, 82 Me. 137, 19 A 109. 

fa] Contract is good until re- 
scinded.—Morley v. Dickinson, 12 Cal. 


561. 

3. Parlin, etc., Co. v. Hutson, 198 
Tll. 389, 65 NE 93 (where the payee of 
a note accepted a new note of the 
principal secured by a mortgage on 
land which the principal did not own, 
but to which he appeared to have ti- 
tle by a forged deed, the surety on 
the original note was released after 
the contract for the extension became 
executed by the expiration of the 
time given). 

4. See Usury [39 Cyc 988 et seq]. 
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the surety not discharged,® although the delay is 
given in pursuance of the agreement;® in 


actually 2 
other 


relative to executed contracts.® 


5. , Ala.—Cox v. Mobile, etc., R. Co., 
37 Ala. 320. 

D. C.—Green v. Lake, 13 D. C. 162; 
May y. Shepherd, 12 De C430: 
eee elpreth v. Fullerton, 53 Ill. 

Ind.—Williams v. Boyd, 75 Ind. 
286; Halstead v. Brown, 17 Ind. 202; 
Brown v. Harness, 16 Ind. 248; Good- 
hue v. Palmer, 13 Ind. 457; Shaw v. 
Binkard, 10 Ind. 227. 

Ky.—Patton v. Shanklin, 14.B. Mon. 
15; Duncan v. Reed, 8 B. Mon. 382; 
Pyke v. Clark, 3 B. Mon. 262; Tudor 
v. Goodloe, 1 B. Mon. 322; Tuck v. 
bi key. Op. 3265. Millitz -v. 
5 safe Op. 118; Brandies v. 

78. 


Y.—Vilas v. Jones, 1 N. Y. 274 
[aff ‘10 Paige 76]; Denick v. Hubbard, 
Qin Hun BAZ. But see Draper v. 
Trescott, 29 Barb. 401. 
N. C.—Charlotte First Nat. Bank v. 
Lineberger, 83 N. C. 454, 35 AmR 582. 
But seevscotts vii Harris». 765 N. iC: 
205, 208 (where the surety was held 
to be discharged by a usurious con- 
tract for extension and the court said: 
“The debtor may plead usury or not 
at his pleasure, and unless and until 


he does so the note which was given’ 


for the usury is valid, and a part of 

it has been already paid in goods’). 

* ave .—Neel v. Com., 4 Pa. Cas. 95, 7 
S. C.—Cornwell v. Holly, 39 S. C. L. 


McNabb, 97 
Howell v. Se- 
Wilson 


Tenn.—McKamy  v. 
Tenn. 236, 36 SW 1091; 
vier, 1 Lea 360, 27 AmR 771; 
vy. Langford, 5 Humphr. 320. 

Tex.—Payne v. Powell, 14 Tex. 600; 
Brown v. Fountain, 3 Tex. Civ. A. 227, 
22 SW 129. 

Vt.Smith v. Hyde, 36 Vt. 303; 
Burgess v. Dewey, 33 Vt. 618. 

W. Va.—Parsons v. Harrold, 46 W. 
Va. 122, 32 SE 1002. 

Wis.—Irvine v. Adams, 48 Wis.' 468, 
4 NW 573, 38 AmR 817; St igi Vi 
Polleys, 47 Wis. 67, 1 NW 3 


6. Gilder v. Jeter, 11 Abe 95 6. 
ana: eS 7 Ga: 
312; Stallings v. Johnson, 27 Ga. 564; 


Hays v. Edwards, 31 Ga. A. 725, 121 
SE 858; Pickett v. Brooke, 24 Ga. A. 
651, 101 SE 814. 


Iowa.—Corielle v. Allen, 13 Iowa 
289. 

Miss.—Brown v. Prophit, 53 Miss. 
649. 

N. H.—Wheat v. Kendall, 6 N. H. 


504; Grafton Bank v. Woodward, 5 
N. H. 99. 20 AmD 566. 
Oh.—Wood v. Newkirk, 15 Oh. St. 
295% Blazer v. Bundy, 15 Oh. St. 57; 
McComb y. Kittridge, 14 Oh. 348; Mc- 
Dowell v. Reese, 10 Oh.. Dec. (Re- 
print) 303, 20 CincLBul 102. See also 
Thompson v. Marshall, 2 Oh. Dec. 
(Reprint) 506, 3 WestLMonth 386 
(holding that the surety will be re- 
leased if the defense of the principal 
can be waived, as in the case of an 
extension based on excessive inter- 
est). Contra Hill v. Calloway. 1 Oh. 
Dec. (Reprint) 59, 1 WestLJ 398. 
fa] In Wisconsin (1) a surety on 
a note is discharged if the holder ex- 
tends the time of payment in consid- 
eration of the execution of a second 
note by the principal, although the 
second note calls for usurious inter- 
est and never has been paid (Moulton 


jurisdictions the surety is discharged. if 
tual fee of usurious interest in advanee of its 
due date and of the expiration of the period of ex- 
tension discharges the surety,® under the general rule 
But actual payment 
of usurious interest after expiration of the period of 
_ extension, pursuant to a previous executory agree- 

ment to pay usury, does not discharge the surety.'° 

[§ 247] j. Performance of Conditions. 
must the agreement for an extension be complete,!+ 
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Ac-- 


Not only 


v. Posten, 52 Wis. 169, 8 NW 621), 
(2) or afterward is paid (Fay v. Tow- 
eae 58 Wis. 286, 16 NW 558). 

ire UW: S.—Vary v. Norton, 6 Fed. 


Ala.—Kyle v. Bostick, 10 Ala. 589. 


Ga.—Knight v. Hawkins, 93 Ga. 
709, 20 SE 266; Scott v. Saffold, 37 
Ga. 384. 

Ill.—Danforth v. Semple, 73 Ill. 


170; Wittmer v. Ellison, 72 Ill. 301. 
Ind.—Lemmon vy. Whitman, 75 Ind. 

318, 39 AmR 150. 
Ky.—Dunean y. Reed, 8 B. Mon. 


382; Kenningham y. Bedford, 1 B. 
Mon. 325. 
Mo.—Wild v. Howe, 74 Mo. 551; 


Stillwell v. Aaron, 69 Mo. 539 [overr 
effect Farmers’, ete., Bank v. Harri- 


son, 57 Mo. 503; Ritenour v. Harri- 
son, 57 Mo. 502; Wiley v. Hight, 39 
Mo. 130; Marks v. State Bank, 8 Mo. 
316]. 


N. Y.-—La Farge v. Herter, 9 N. Y. 


.241; Froude v. Bishop, 25 App. Div. 
514. 49 NYS 955; Draper v. Trescott, 
29 Barb. 401. 
Oh. mae v. Low, 40 Oh. St. 347. 
S. D.—Niblack v. Champeny, 10 S. 
D. 165, 72 NW 402. 


Tenn.—Stone’s River Nat. Bank v. 
Walter, 104 Tenn. 11, 55 SW 301. 

Tex.—Mann v. Brown, 71 Tex. 241, 
9 SW 111: Brown v. Fountain, 3 Tex. 
Civ. A. 227, 22 SW 129; Farmers’, etc., 
eeLY sae Bayless, 1 Tex. A. Civ. Cas. 

124 

Vt.—Turrill v. Boynton, 23 Vt. 142; 
Austin v. Dorwin, 21 Vt. 38. 

Va.—Armistead Ve ware, 2 Patt. & 
H. 504. 

Va. 122. 32:SH 1002; 
23 W. Va. 467. 

“Tf the money had been in fact paid 
by the debtor, instead of a promise to 
pay it merely, the case would be dif- 
ferent. There would then have been 
a consideration for the delay, and it 
would not have lain in the mouth of 
the creditor to say, that it was an il- 
legal one. Being an executed con- 
tract, it would be obligatory on him, 
as one of the parties to it.’”’ Kyle v. 
Bostick, 10 Ala. 589, 595. 

‘Here the money over and above 
the legal interest was paid by the one 
and received by the other, and the 
agreement to extend the time was re- 
duced to writing and delivered to the 
principal maker. So the contract was 
executed, and appellants thereby be- 
came bound by it, and estopped from 
sning on the note until the expiration 
of the extended time. The considera- 
tion was sufficient, the contract exe- 
cuted and binding, entered into with- 
out the assent of the sureties, and 
falls within the rule announced by all 
the cases where the sureties are re- 


Glenn v. Morgan, 


leased.”’ Danforth v. Semple, 73 Ill. 
V0, 172) 
[al “The defense of usury is per- 


sonal to the borrower and those in 
privity with him. Usury laws are 
intended to protect the borrower and 
we can discover no valid reason for 
holding that the payee of this note 
could accept and retain more than 
the lawful rate of interest under an 
express agreement to extend the note 
for 60 days. and before the expiration 
of that period repudiate his contract 
by attempting to enforce its collec- 


[§§ 246-248 


but if the ereditor has annexed conditions to his 
agreement for an extension of time, the agreement 1s 
not binding if the conditions are not performed, and 
the surety is not discharged.+? 
that a contract for extension made conditional upon 
the surety’s consent does not discharge the latter.** 

[§ 248] 3. Knowledge of Relation. 
rule that to effect the discharge of the surety by acts 
of the creditor the latter must have knowledge of 
the existence of the suretyship relation'+ has been 
applied to cases involving an extension of time as- 
serted to discharge the surety.*® 


It has been heid 


The general 


tion. If he could not do so, the sure- 
ty was discharged, because the con- 
tract was made without his knowl- 
edge or consent.’ Niblack v. Cham- 
peny, 10 S. D. 165, 167, 72 NW 402. 

{[b] In Pennsylvania, under the 
law of 1858, a surety may deduct the 
usurious excess from the debt, and 
an extension granted by the creditor 
to the principal, the consideration of 
which is a payment of usury, will not 
discharge the surety. Hartman vy. 
Danner, 74 Pa. 36. 

9. See supra text and note 94. 

10. Green: v. Lake, 13 D.-C. 162; 
Smith v. Hyde, 36 Vt. 303; Burgess 
v. Dewey, 33 Vt. 618. 

11. See supra § 236. 

12. Farmers’ Bank v. Wickliffe, 
131 Ky. 787, 116 SW 249; Thorn v. 
Pinkham, 84 Me. 101, 24 A 718, 30 
AmSR 335; Miller v. Hatch, 72 Me. 
481, 39 AmR 3846; Harnsberger v. 
Geiger. 3 Gratt. (44 Va.) 144. 

{a] Executory agreement for ex- 
tension upon performance of a future 


condition never in fact performed is 


insufficient to effect the discharge of 
the surety. Miller v. Hatch, 72 Me. 
481, 39 AmR 346. 

[b] Renewal notes as condition.— 
Where the holder of a note agrees to 
give the maker additional time to pay 
the principal on payment of the inter- 
est without a renewal of the notes, 
the surety becomes discharged on ac- 
ceptance of the interest, but where 
the agreement is to give additional 
time on the payment of the interest 
and the renewal of the notes, the 
surety is not discharged unless the 
renewal notes are made. Farmers’ 


Bank v. Wickliffe, 131 Ky. 787, 116 
Sw 249 
13. Kuhlman v. Leavens, 5 Okl. 


562) BOE: aia Duff v. Barrett, 17 
Greet Ch. (Ont.) 187. But see Brown 

Fountain, 3 Tex. Civ. A. 227, 22 SW 
129 (holding that a contract ‘for ex- 
tension made conditional upon the 
sureties’ consent discharges the sure- 
ties where their consent was never 
requested and the extension was ac- 
tually given in accordance with the 
contract). 

Effect of consent of surety gener- 
ally see infra §§ 249, 250. 

rate See supra § 189. 

- U. S—Scott v. Scruggs, 60 
Hed Tal eINCGA W246: xr 

Ga.—Stewart v. Parker, 55 Ga. 656; 
Howell v. Lawrenceville Mfg. Co} 31 
Ga. 663. 

fll.—-Flynn v. Mudd, 27 Ill. 328; 
Peterson v. Stege, 67 Ill. A. 147. 

Ind.—Post v. Losey, 111. Ind. 74, 12 
NE 121, 60 AmR 677; Gipson v. Og- 
den, 100 Ind. 20; Tharp v. Parker, 86 
Ind, 102; Lamson v. Vevay First 
Nat. Bank, 82 Ind. 21; Mullendore v. 
Wertz, 75 Ind. 431, 39 AmR 155;.-Dav- 
enport v. King, 63 Ind. 64; Weaver 
Vv. Prebster, 37 Ind-"A, 582) 77eNie 
674; Durbin v. Nortiiwestern Scraper 
Co., 36 Ind. A. 123, 73° NE 297: Olson 
Vv. Chism, 21 Ina. A. 40, 51 NE 373% 

Iowa.—Morgan vy. 
Iowa 280, 14. NW 306. 

Ka an.—Wright v. Hopper, 120 Kan. 
293, 243. P 535. 

Ky. —Harris-Seller Banking Co. y. 
Bond, 47 SW 764, 20 KyL 897; Neel v. 
Harding, 2 Metc. 247. 

Me.—Mariner’s Bank v. Abbott, 28 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 


Thompson, 60 


af 


§ 249] 


[§ 249] 4. Consent of Surety'°—a. Effect. A 
surety is not discharged by an extension of the time 
of payment or performance to which he consents,'* 
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as where he consents in advance,!® for example, 


Me. 280. 
Mass.—Wilson yv. Foot, 11 Mete. 
Miss.——McGee v. Metcalf, 20 Miss. 
535, 54° AmD 122, : 
N. H.—WNichols v. Parsons, 6 N. H. 
30, a amp 706. 
Y.—Gahn vy. Niemcewicz, 11 
wend. 312. 
* Okl.—Bennett v. Odneal, 44 Okl. 
854, 147 P 1013. 
Or.—Hoffman v. Habighorst, 49 Or. 
Soi oo O25 9d) P20 

Pa.—Phoenix Brewing Co. v. Rum- 
barger, 181 Pa. 251, 37 A 340, 59 Am 
SR 647. 

S. C.—State Bank vy. Kerr, 26 S. C. 
BR At392 

Tenn.—Bryant v. Rudisell, 4 Heisk 
656;. «Peay v...Poston, .10:.Yyerg. 111; 
Deberry v. Adams, 9 Yerg. 52. 

Tex.—Zapalac v. Zapp, 22 Tex. Civ. 
AY sib, 54.5W 938%. Bonnell v. ‘Prince, 
11 Tex. Civ. A. 399, 32 SW 855; Victo- 
ria First Nat. Bank- v. Skidmore, 
(Civ. A.) 30 SW 564. 

W. Va.—Parsons v. Harrold, 46 W. 
Va. 122, 32. SE 1002; Cumberland 
Hirst Nat. Bank v. Parsons, 45 W. 
Va. 688, 32 SE 271 

Wis.—Gardner v. Van Norstrand, 13 
Wis. 543. 

Ont.—Royal Bank v. Wagstaffe, 46 
Ont.nees 72,50 Monigk 1 4! ’ 

[a] Rule applied.—An extension 
of time of payment will not, where 
suretyship is not apparent on the 
face of the note, release the surety, 
unless the payee had knowledge of 
the suretyship. Tharp v. Parker, 86 
Ind. 102. * 

{b] Knowledge of his agent is 
’ that of the principal, within the text 
rule. Hoffman vy. Habighorst, 49 Or. 
STO noo 902,91 R20. 

16. Waiver of defense see infra § 


17. U. S.—Federal Surety Co. v. 
Millspaugh, etce., Corp., ee (2d) 937; 
Suydam v. Vance, 2d (ht CASINO’ Toys 
657, 2 McLean 99. 

Conn.—Rockville Nat. Bank v. 
Holt, 58 Conn. 526, 20 A 669, 18 AmSR 
293; Adams v. Way, 32 Conn. 160. 

Ga.——Johngson v. Prater, 84 Ga. 141, 
10 -SH 589: 

Tll.—Prussing v. Lancaster, 234 Il. 
462, 84 NE 1062; Monmouth First 
Nat. Bank v. Whitman, C6 liey Boni: 
Johnson v. Paltzer, 100 Ill. A. 171. 

Ky.—Crutcher v. Trabue, 5 Dana 


10 La. Ann. 
4 La. 


La.—Deuil v. Martel, 
; Andrus v. State Treasurer, 


Me.—Treat v. Smith, 54 Me. 112. 

Minn.—Way Vv. Mooers, 135 Minn. 
339, 160 NW 1014, LRA1918B 559. 

Miss.—Thornton v. Dabney, 23 
Miss. 559; Green v. Brandon, 1 Miss. 
72. : 
: Mo. —Powers v. Woolfolk, 132 Mo. 
A. Ban lly SVVin AST Martin v. 
wibitea’ 128 Mo. A. 117, 106 SW 608; 
Bruegge v. Bedard, 89 Mo. A. 543. 


Nebr.—Sherman County v. Nichols, 


65 Nebr. 250, 91 NW 198. — 
N. H.—-Hutchinson v. Wright, 61 N. 


Hen 08s Crosby, Van Wyatt, 10. UN. CET. 
SiS 

N. Wage ne as v. Solomon, 19 N. 
ial oelalpctte A aries ele ING Opler dl. tera: 


N. Y.— Remsen v. Graves, 41 N. Y. 
471; Wright v. Storrs, 32 N. Y. 691 
[att 19 N. Y. Super. 600]; Rice v. 
Isham, 4 Abb. Dec. 37, 1 Keyes 44; 
Klein v. Long, 27 App. Div. 158, 50 
NYS 419 [rev 16 App. Div. 301, 44 
NYS 613]; La Farge v. Herter, 11 
Barb. 159 [aff 9 N. Y. 242]; Wickham 
y. Terhune, 5 Silv.' Sup. 114, 8 NYS 
170. 

N. C.—Walters v. Rogers, 151 SH 


188. 
Oh.—Reddish v. Watson, 6 Oh. 510. 
Pa.—Hay v. Hillegass, 275 Pa. 497, 
119 A 588 [certiorari den 262 U. S. 
758, 43 SCt 705, 67 L. ed. 1218]; Van 


Horne v. Dick, 151 Pa. 341, 24 A 1078- 
Wolf v. Fink, 1 Pa. 435, 44 AmD 141; 
Brest v. Brooks, 38 Pa. Co. 522. 

Philippine.—Manzano v. Tan Sun- 
co, 18 Philippine 183. 

Tenn. —Bowling v. Flood, 1 Lea 678. 

Tex.—U. S. Fidelity, etc., Co. v. 
Means, ete., Iron Works, 63 Tex. Civ. 
A. 565,132 'SW 536. 

Wash.—Merchants’ Bank y. Bus- 
sell, 16 Wash. 546, 48 P 242. 

W. Va.—Parsons v. Harrold, 46 W. 
Va. 122, 32 SE 1002; Knight v. Char- 
ter, 22 W. Va. 422. 

Eng.—Torrance vy. Bank of British 
North America, L.'R. 5 P. C. 246; Vy- 
ner v. Hopkins, 6 Jur. 889; Tyson v. 
Cox, Turn. & R. 395, 12 EngCh 395, 
37 Reprint 1153. 

Austr.—Deane.  v. City Bank, 2 
AUS tre @ wis see) 11932 

fa] Rule applied.—A wife 
has mortgaged her land to secure a 
note of her husband is not discharged 
by an extension of time given to her 
husband to which she _ assents.— 
Bruegge vy. Bedard, 89 Mo. A. 543. 

{b] Deferred payment of as- 
signed portion of judgment will not 
discharge sureties who consented to 
such action. Hay v. Hillegass, 275 
Pa. 497, 119 A 588 [certiorari den 262 
U. S. 758, 43 SCt 705, 67 L. ed. 1218]. 

[c] Subsequent assent.—‘‘Even if 
the extension of time is given with- 
out the consent of the surety, but he 
afterward assents to it, and promises 
to pay, his liability revives.” Deane 
ae Bank, 2 Austr. C. L. R. 198, 

Consent generally see supra § 191. 

18. U. S.—Graham v. U. S., 231 U. 
‘S. 474, 34 SCt 148, 58 L. ed. 319 [aff 
L838 Medss651.9110) CCA M651s2 USS wv. 
McMullen, 222 U. S. 460, 32 SCt 128, 
56 L. ed. 269 [rev 167 Fed. 460, 93 


CCA‘96]3° Tilinois Surety Co::v. U.,S.,; 
212 Fed. 136, 129 CCA 584; Smith v. 
Addison; .'22 0B. Cas: No, 12,998, 5 
‘Cranehices iG-76237 

Ark.—Ward v. Nutt, 120 Ark. 443, 
179° SW 667; Powell v. Fowler, 85 
Ark, 451, 108 SW 827, 122 AmSR 41. 

Ind.—Starret vy. Burk'halter, 70 Ind. 
285;. Oyler v. McMurray, 7 Ind. A. 


645, 34 NE 1004; Hodge v. Farmers’ 
Bank, 7 Ind. A. 94, 34 NE 1238. 

Iowa.—Aldrich v. Rowell, 166 NW 
89; Winnebago County State Bank y. 
Hustel, 119 Iowa 115, 93 NW 70. 

Ky.—People’s State Bank vy. At- 
wood, 212 Ky. 462, 279 SW 670. 

i s ational Sure- 
ty Co., 229 Mich. 422, 201 NW 443. 
i Binsty Nata isanic. ivi. 
Wells, 98 Mo. A. 573, 73 SW 298. 

Nebr.—Omaha v. Yancey, 91 Nebr. 
261, 185 NW 1044. 

N. D.—Farmers’ State Bank vy. 
Kvamme, 50 N. D. 549, 197 NW 143. 

Oh.—Miller v. Spain, 4D Ohne USt: 
376; Reddish v. Watson, 6 Oh. 510. 

Philippine.—Banco HMspafnol v. Sim, 
5 Philippine 418. 

Tex.—Jackson v. Home Nat. Bank, 
(Civ. A.) 185 SW 893; Trotti v. Gaar, 
59 Tex. Civ. A. 433, 126 SW 670. 

Va. . Vaughan, 141 Va. 100, 
126 SE 77, 


43 ALR 177. 


Eng Fagen tye th v. Francis, [1899] 
1’'Q. B. 312; Yates v. Evans, 61 L. 
Q. B. ee 


Can.—Agricultural Ins. Co. v. Sar- 
geant, 26 Can. S. C. 29. 

N. S.—McLaughlin Carriage Co. v. 
Oland, 34 N. S, 193. 

“Since appellee expressly consented 
in advance to an extension of time, 
his rights are not affected by the al- 
leged agreement of appellant to ex- 
tend the time.’ Ward v. Nutt, 120 
Ark. 443, 445, 179 SW 667. 

[a] Extension prior to execution 
of surety contract.—A surety on a 
building contractor’s bond for per- 
formance of the contract, executed 
after the time fixed in the contract 
for the completion of the work, is 


who, 


[50 C.J.) ) 151 


where the extension is permissible within the ex- 
press or implied provisions of the contract executed 
by the surety,!® such as a bond?° or note.?1 


put on notice of the granting of an 
extension of time for the completion 
of the work, and he cannot escape lia- 
bility on the ground that prior to 
the execution of the bond an exten- 
sion had been granted. U.S. Fidel- 
LEY; EtG.) Com Viewkeans: ete: minon 
Works, 63 eos Civ. As 56, 132 SW 536. 

Si "Ug 23 Ue 
% 474, 34 “Sct 148, 58 ith ed. 319 (aff 

88 Fed. 651, 110 CCA 465) hk WSS eve 
MeMulien 222 WS: 460, 32 SCt 128, 
56 L. ed. 269 [rev 167 Fed. 460, 93 CCA 
96]; Illinois Surety Co. v. U. S., 212 
Fed. 136, 129 CCA 584. 

Ark.— Ward v. Nutt, 120 Ark. 443, 
179 SW 667. 

Iowa.—Johnson v. Hollis, 205 Iowa 
965, 218 NW 615. 

Ky.—People’s State Bank v. At- 
wood, 212 Ky. 462, 279 SW 670. 

Mass.—_-George H. Sampson Co. v. 
Com., 202 Mass. 326, 88 NE 911. : 
Nebr.—Omaha v. Yancey, 91 Nebr. 
261, 135 NW 1044. 


Ne Sen S Nat. sbankgreavs 
SOT SbeT 75 INA re Epis ala 
N. Y.—Merchants’ ‘Nat. Bank v. 


Hall, 18 Hun 176 [aff 83 N. Y. 3388, 38 
AmR 434]; Wilkesbarre Realty Co. 
v. Pomel 86 Misc. 321, 149 NYS 2095 

N. D.—-Farmers’ State Bank vy. 
Kvamme, 50 N. D. 549, 197 NW 143. 

Philippine.—Banco Espanol NB 
Sim, 5 Philippine 418. 

Tenn.— Dies v. Wilson County 
Bank, 129 Tenn. 89, 165 SW 248, Ann 
Cas1915A 1090. 

Tex.—Smallwood vy. Bandera First 
Nat. Bank, (Civ. A.) 300 SW _ 665; 
Archenhold v. Smith, (Civ. A.) 218 
SW 808; Jackson v. Home Nat. Bank, 
(Civ. A.) 185 SW 893. 

Va.—Cobb v. Vaughan, 141 Va. 100, 
126 SE 77, 43 ALR 177. 

Alta.—Walker v. Bowen, 26 DomLR 
22, 32 WestLR 871, 9 WestWkly 484 
faff 10 Alta. L. 14, 29 DomLR 417, 34 
WestLR 989, 10 WestWkly 1071]. 

Express waiver in advance see in- 
fra § 254. 

20. Graham v. U. S., 231 U.S. 474, 
34 SCt 148, 58 L. ed. 319 [aff 188 Fed. 
651, Lie CCA 465]; U.S. v. McMullen, 
222 U. 460, 32 SCt 128, 56 L. ed. 269 
[rev 16a Fed. 460, 93: CCA 96]3 Bia- 
nois Surety Co. v. 'U. Seeecalue, Fed. 136, 
129 CCA 584; Omaha v. Yancey, 91 
Nebr. 261, 135 NW 1044; Cobb v. 
Vaughan, 141 Va. 100, 126 SE 77, 43 
ALR 177. 

[a] Rule applied.—Where the bond 
executed by directors of a bank as 
collateral for a note was payable one 
year after date, while the note for 
which the bond was deposited bore 
the same date as their bond, and was 
payable sixty days after date, and 
the bond stated that it was given as 
collateral security for the payment of 
a note or any note given in an ex- 
tension or renewal, the signers of the 
bond were put on notice that a re- 
newal of the original note was con- 
templated, and were not discharged 
by such renewal. Cobb v. Vaughan, 
141 Va. 100, 126 SH 77, 48 ALR 177. 

Contractor’s bond see Building and 
Construction Contracts § 197 text and 


note 29. > 
wi. Ark.—Ward vy. Nutt, 120 Ark. 
443, 179 SW 667. 
Iowa.—Johnson v. Hollis, 205 Iowa 
965, 218 NW 615; Aldrich v. Rowell, 
166 NW 89. 


Kan.—Citizens’ Bank v. Bowdon, 
98 Kan. 140, 157 P 429. 
Mass.—Wolfboro Loan, etc., Co. v. 
Rollins. 195 Mass. 323, 81 NE 204. 
N. H.—Merchants’ Nat. Bank vy. 
Worster, 75 N. H. 495, 77 A 11. 
Tex.—Archenhold v. Smith, (Civ. 
A.) 218 SW 808; Jackson v. Home 
Nat. Bank, (Civ. A.) 185 SW. 893. 
[a] Irrespective of Negotiable In- 
struments Act, where a note signed 
as the comaker by one-in fact tne 
surety contains an agreement that on 
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Consent of one surety does not bind his cosurety.?? 
An implied consent 
may be sufficient to preclude the surety from assert- 
ing the defense of extension of time,?* as where the 
surety’s consent is inferred from the fact that he was 
instrumental in procuring the extension.*# 
sent is not shown by the surety’s mere inquiry as to 
whether an extension may be granted,?° nor, in the 
absence of agency, by his declaration that any ar- 
rangement made by the principal will be satisfac- 
tory,*° nor by the existence of a clause in the prin- 
cipal contract imposing a penalty for delay.*7 
sent to an extension for a specified time,?* or at a 
specified time,”® or in a specified way,?° will not be 
construed as consent to a longer or different sort of 


[§ 250] b. What Constitutes. 


the payment of interest by one maker 
the time of payment may be extended 
without notice to the other, the sure- 
ty is not discharged by such an ex- 
tension. Citizens’ Bank vy. Bowdon, 
98 Kan. 140, 157 P 429. 

22. Crosby Vecwyatt, 10) N: Ei 318. 

23. Conn.—Rockville Nat. Bank vy. 
Holt, 58 Conn. 526, 20 A 669, 18 AmMSR 
293% 

Ga.—Carson y. McDaniel, ‘79 Ga. 
H6l woe SEY 1375 

Tll.—Monmouth First Nat. Bank v. 
Whitman, 66 Ill. 331; Johnson v. 
Paltzer,-100 Il. A. 171; Williams -v. 
Gooch, 73 Ill. A. 557. 

ie 1 a. Ann. 


48.—A 5 
254; Erazier v. Dick, 5 Rob. 249; 
Andrus v. State Treasurer, 4 La. 4038. 

Minn.—A. B. Klise Lumber Co. v. 
Enkema, 148 Minn. 5, 181 NW 201; 
State Bank v. Mutual Tel. Co., 123 
Minn. 314, 143 NW 912, AnnCas1915A 
1082. 

N. H.—Crosby v. Wyatt, 10 N. H. 
Salesk 

Nee Abmynets mole Jiseluned|aae. 

N. Y.—Moyer . Urtel, 9 NYSt 667. 

Oh.—Baldwin v. Western Reserve 


Bank, 5 Oh. 273. 
Utah.—Musser v. McCornick, 57 
7 Leigh (34 


Utah 62, 192° P 1052. 

Va.—Ward v. Vass, 
Va.) 135. 

Wash.—MecDougall v. Walling, 15 
Wash. 78, 45 P 668, 55 AmSR 871. 

Wis.—Hallock v. Yankey, 102 Wis. 
41, 78 NW 156, 72 AmSR 981. 

Eng. —Tucker v. Laing, 2 Kay & J. 
745, 69 Reprint 982. 

24. Rockville Nat. Bank v. Holt, 
58 Conn. 526, 20 A 669, 18 AmSR 293; 
A. B. Klise Lumber Co. v. Enkema, 
148 Minn. 5, 181 NW 201; State Bank 
v. Mutual Tel. Co., 123 Minn. 314, 143 
NW 912, AnnCas1915A 1082; Hallock 
v. Yankey, 102 Wis. 41, 78 NW 156, 
72 AmSR 861; Deane v. City Bank, 
OARS tien nel cette os 

fa] Where surety himself re- 
quests extension of time which is 
granted to the principal, he is not 
discharged thereby. Deane v. City 
Bank, 2-Austry ©.) Rea19s: 

25. Clarke v. House, 16 NYS 777. 

[a] Rule applied.—Consent to an 
extension is not shown by a mere in- 
quiry made by a surety when signing 
a note as to whether the payee will 
extend it when due in case of request 
to do so. Clarke v. House, 16 NYS 
et The 

26. Deuil® v. Martel, 10 La. Ann. 
643 

[a] Consent will not be inferred 
from a declaration by the surety that 
he would agree to any arrangement 
made for him by the principal, in the 
absence of proof that the principal 
professed to act also as agent for the 
surety in making the new terms. 
Deuil v. Martel, 10 La. Ann. 643. 

27. Bankers’ Surety Co. v. Watt, 
118 Ark. 492,177 SW 20. 


28. McGavock v. Omaha Nat. 
Bank, 64 Nebr. 440, 90 NW 230. 
[a] Extension for longer time 


than assented to by the surety will 


PRINCIPAL AND SURETY 


extension. 


But con- 


Con- tensions.?° 


McGavock v. Omaha 
440, 90 NW 230. 
Goode, 228 Fed. 


discharge him. 
Nat. Bank, 64 Nebr. 

29. Edwards v. 
664, 143 CCA, 186. 

[al Granting extension before ma- 
turity.—Stipulation in notes, some 
of the makers of which were sure- 
ties, authorizing extension of time 
of payment after maturity, did not 
authorize such extension before ma- 
turity so that the surety was dis- 
charged by the latter sort of exten- 
sion despite authorization of the for- 
mer. Edwards v. Goode, 228 Fed. 664, 
143 CCA 186. 


‘ ih Smith v. Townsend, 25 N. Y. 
if 
[a] Consent to renewal will not 


authorize an extension without a re- 
newal. Smith v. Townsend, 25 N. Y. 
479. 

31. Conway Sav. Bank v. Dow, 69 
N. H. 228, 39 A 975 (Six years). 

32. Stewart v. Parker, 55 Ga. 656, 
659. 

“Tt is not necessary that the se- 
curity should have knowledge of the 
contract for indulgence for a consid- 
eration, made by the plaintiff with the 
principal debtor, at the time it is 
made and the indulgence given, to 
entitle him to be discharged; it is 
quite sufficient if it be done without 


the security’s consent, whether he 
has knowledge of it or not.” Stew- 
art v. Parker, supra. 
33. Ga.—Riggins v. Brown, 12 Ga. 
Wille 
Iowa.—Lambert v. Shetler, 71 Iowa 
463, 32 NW 424. 
Ky.—Edwards v. Coleman, 6 T. B. 


Mon. 567. 

Minn.—A. B. Klise Lumber Co. v. 
Enkema, 148 Minn. 5, 181 NW 201. 

Okl.—Kremke v. Radamaker, 60 
ORD WSS e LO er Ab: 

[a] Necessity of affirmative ob- 
jection.—‘‘The mere fact that the de- 
fendant knew of the extension and 
made no objection to it, would not op- 
erate as a consent to such extension. 
While the consent need not be in any 
particular form, it cannot be implied 
from a mere passive failure to object, 
but must be evinced by some affirma- 
tive or .positive act.” A. B. Klise 
Lumber Co. v. Enkema, 148 Minn. 5, 
7, 181 NW 201. 

[b] Notice unnecessary.—‘‘It is 
not necessary to the discharge of a 
surety on account of indulgence giv- 
en by the creditor to the principal, 
that the surety should show notice to 
the creditor of his dissent to the in- 
dulgence. The act of the creditor 
discharges the surety, without any 
act of dissent on the part of the 
surety. The surety stands upon his 
legal rights, and the creditor must 
look to his‘'own acts, and their legal 


consequences.”’ Riggins v. Brown, 
2; Greta. eel 2.6 3 
34. Ala.—Gray v. Brown, 22 Ala. 


262. 

Ind.—Oyler v. MeMurray, 7 Ind. A. 
645, 34 NE 1004. 

Me.—Lime Rock Bank v. Mallett, 
34 Me. 547, 56 AmD 673. 


»ment, 


| Under statutes see 


[§§ 249-251 


Consent in a note to extensions of time 
will be construed as limited to the period covered 
by the statute of limitations on the note.*+ 

Surety’s knowledge of extension. 
tial that the surety should know of the extension,*? 
and his knowledge and passive failure to object does 
not show consent.?* 

Number of extensions. 
will not be construed as consent to subsequent and 
additional extensions.**# 
dicates, consent may be held to inelude further ex- 


It is not essen- 


Consent to one extension 


But if the language so in- 


[§ 251] 5. Prejudice to Surety—a. In General. 
The general rule*® is that a surety is discharged by 
an unauthorized extension of time irrespective of 


Minn.—A. B. Klise Lumber Co. v. 
Enkema, 148 Minn. 5, 181 NW 201. 

N. Conway Sav. Bank v. Dow, 
69 N. H. 228, 39 A 975; Rochester 
Sav. Bank v. ‘Chick, 64 N. H. 410, 13 
A S872 Merrimack County Bank v. 
Brown, 12,N- Be 320. 

Oh.— McDowell v. Reese,- 10 Oh. 
Dec. (Reprint) 303, 20 CincLBul 102. 

Okl.—Kremke vy. Radamaker, 60 
OKLI3'8, 159) Pi Ai: 

[a] Consent to “any extension” 
has been construed as a consent to 
only one extension. Oyler v. MeMur- 
ray, 7 Ind. A. 645, 34 NE 1004. 

[b] Consent te prior extension.— 
If the holder of a note has, without 
the consent of the surety, and fora 
valuable consideration, contracted 
with the principal to enlarge the time 
of payment, the surety’s defense of 
release will not be defeated by proof 
of an earlier contract of the same 
kind made with the consent of the 
surety. Lime Rock Bank y. Mallett, 
34 Me. 547, 56 AmD 673. 

35. lowa.—Winnebago County 
State Bank v. Hustel, 119 Iowa 115, 
93 NW 70. 

Ky.—Furber v. Bassett, 2 Duv. 4338. 

Okl.—Gregg v. Oklahoma _ State 
Bank, 72 OKl. 193, 179 P 613. 

Tex.—State Nat. Bank v. Vickery, 
(Commn. A.) 206 SW 841 [rev (Civ. 
A.) 159 SW 874]. 

Wis.—Madison v. 
tary Engineering Co., 
95 NW 1097. 

[a] Use of “any” before ‘exten- 
sion” indicates that any one of an 
indefinite number is intended. Win- 
nebago County State Bank v. Hustel, 
119 Iowa 115, 93 NW 70; Gregg v. 
Oklahoma State Bank, 72 Okl. 193, 
DROME Oho: 

{b] General prolonging of time 
of payment.-—T'he time for payment 
on a note, providing that ‘time of 
payment may be extended without 
notice thereof,’ could be extended 
from time to time without releasing 
the surety, surety having consented 
not merely to one extension, but that 
time of payment could be prolonged 
or continued as agreed upon between 
maker and holder. State Nat. Bank 
v. Vickery, (Tex. Commn. A.) 206 SW 
841 [rev (Civ. A.) 159 SW 874]. 

[c] Rule applied.—(1) Written 
consent by a surety to a stay of ex- 
ecution until a fixed time, and longer 
if the principal asks it, is substantial- 
ly a power of attorney to the princi- 
pal to make a subsequent postpone- 
Furber v. Bassett, 2 Duv. (Ky.) 
433. (2) Where a contract with a 
city provided that the time could “be 
extended only by the previous written 
consent of the mayor and city engi- 
neer for good cause shown,” it did 
not limit the liability of the surettes 
to one extension. Madison v. Ameri- 
can Sanitary Engineering Co., 118 
Wis. 480, 95 NW 1097. 

36. Exceptions to rule: 
Compensated surety see infra § 252. 
infra text and 


American Sani- 
118 Wis. 480, 


notes 41-44. 


‘ 


For lz.ter cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 251-252] 


whether or not he suffered prejudice in fact,?7 as 
where the surety was not in fact prejudiced by the 
extension becduse the principal was insolvent?’ or 
a discharged bankrupt.?® In other words, legal prej- 
udice sufficient to discharge the surety is presumed 
from the alteration of the contract. 

Under statutes making actual prejudice essential 


PRINCIPAL AND SURETY 


to discharge of the surety,4! a surety will not be 


37. U. S.—wU. S. v. Hillegas, 26 F. 
‘Cas. No. 15,366, 3 Wash. 70. 

Ala.—Haden v. Brown, 18 Ala. 641. 

Cal.—Tuohy v. Woods, 122 Cal. 665, 
55 P 683. 

Ill.—Davis v. Peo., 6 Ill. 409. 


Iowa.—Roberts v. Richardson, 39 
Iowa 290. 
Rae v. Twyman, 8 Ky. Op. 

La.—Peacock vy. Chapman, 8 La. 
Ann. pee 

N. Y.—Gahn v. Niemcewicz, 11 
Wend. 312. 


C.—Pipkin v. Bond, 40 N. C. 91. 

Oh.—Jones v. Turner, 6 CincLBul 

231, 6 Oh. Dec. (Reprint) 1059, 10 
AmLRee 31. 


Pa.—Follmer v. Dale, 9 Pa. 83. 

Ss. C.—Sloan v. Latimer, 41S: Gs 
217, 19 SE 491, 691. 

Tex.—Short v. Shannon, (Civ. A.) 


211 SW 463, 465 [quot Cyc]. 
Eng.—Hannington v. Beare, 4 Dowl. 
Pec) 256: -Sanruell-_v> Howarth; 3 
Meriv. 272, 36 Reprint 105. But see 
Croydon Commercial Gas Co. v. Dick- 
inson, 2 C. P. D. 46, 51 [quot Wright 
v. Western Canada Acc., etce., Co., 20 
B. C. 321, 330] (where the court said: 
“the rule [as to extension of time] 
will not be applicable where the 
change cannot be otherwise than ad- 
vantageous to the surety’). 

Ont.—Bailey v. Griffith, 40 U. C. Q. 
B. 418. 

“The discharge of the surety does 
not depend in any degree upon the 
question whether the indulgence giv- 
en his principal in fact operated to 
his prejudice. It is sufficient that 
the action of the creditor has al- 
tered the terms of the sureties’ obli- 
gation, by tying his own hands, if 
but for a single day, so that he can- 
not legally proceed to enforce pay- 
ment.” Hays v. Twyman, 8 Ky. Op. 
473, 474. 

[a] “The law is well settled that 
if the creditor, by a valid and bind- 
ing agreement, without the assent 
of the surety, gives further time for 
payment to the principal, the surety 
is discharged both at law and in equi- 
ty; and it makes no difference wheth- 
er the surety may be thereby actually 
damnified or not.’’ Davis v. Peo., 
Til. 409, 410. 

{[b] Whether surety is benefited or 
prejudiced, he is discharged by a 
binding contract for an extension of 
time. Bailey v. Griffith, 40 U. C. Q. B. 
(Ont.) 418. 

88. Braun v. Crew, 183 Cal. 1728, 
192 Peso" Calliham. vo. Tanner, 23 
Rob. (La.) 299; Short y. Shannon, 
(Tex. Civ. A.) 211 SW 463, 464 [quot 
Cyc]. 

39. Post v. Losey, 111 Ind. 74, 12 
NE 121, 60 AmR 677; Short v. Shan- 


non, (Tex. Civ. A.) 211 SW 463, 464 
[quot Cyc]. 
40. Braun v. Crew, 183 Cal. 728, 


192 P 531; Daviess County Bank, etc., 
Co. v. Wright, 129 Ky. 21, 110 SW 361, 
33 KyL 457, 17 LRANS 1122. 

[a] Presumption conclusive.—A 
surety will be presumed to have been 
prejudiced by an extension of time 
to the principal, and the presumption 
is conclusive if. but for such exten- 
sion, he would be entitled to dis- 
charge the indebtedness and sue and 
recover judgment against the prin- 
cipal debtor. Daviess County Bank, 
ete., Co. v. Wright, 129 Ky. 21, 110 sw 
361, 33 KyL 457, 17 LRANS 1122. 

41. See statutory provisions. 

42. See cases infra this note. 

[a] In Manitoba, under a statute 


providing that while a surety shall 
be entitled to set up the defense of 
an extension of time, “the same shall 
be allowed only in so far only as it 
shall be shown that the surety has 
thereby been prejudiced” (1) there is 
no discharge in the absence of prej- 
udice. Blackwood v. Percival, 14 
Man. 216, 219, 221, 22 CanLTOccNotes 


268 (evidence insufficient to show 
prejudice); Watson Mfg. Co. v. Bow- 
ser, 16 WestLR 505 [app dism 21 


Man. 21, 18 WestLR 235] (prejudice 
shown). (2) “The onus of proving 
that he has been prejudiced must rest 
on the surety; and, as I understand 
the Act, he must show that he has 
suffered pecuniary loss or damage as 
the reasonably direct and natural re- 
sult of the creditor having given the 
extension of time; and the defence 
will avail him to the extent of the 
loss or damage he can prove.” Black- 
wood y. Percival, supra [quot Nation- 
al Land, etc., Co. v. Rat Portage Lum- 
ber Co., 36 DomLR 97, 105]. 

43. Gray-Campbell, Ltd. v. Jamie- 
son, 17 Sask. L. 546, [1924] 1 DomLR 
32, [1923] 3 WestWkly 1146 [dism 
app 17 Sask. L. 405, [1923] 3 DomLR 
845, [1923] 3 WestWkly 478]. 

44. Gray-Campbell, Ltd. v. Jamie- 
son, supra. 

45. Discharge of compensated 
surety where maturity of debt is not 
fixed see supra § 225. 

46. U. S.—uU. S. Fidelity, etc., Co. 
Viz er tcp) ole pone AO We 2 tees Cte lace 
48 L. ed. 242; Maryland Casualty Co. 
v. Ohio River Gravel Co., 20 F. (2d) 
514 [reh den 21 F. (2d) 744 (certio- 
rari den 275 U. S. 570 mem, 48 SCt 157 
mem, 72 L. ed. 431 mem)]; U.S. Fi- 
delity, etc., Co. v. McNulty Bros., Inc. 
one (2a) Ts lath sub: nom, WWie Ss vs 
Noel -Constr. Co., 1. F. (2a). 446]3.0 U. 
Sy We ees: Fidelity, ete., Co., 178 Fed. 
UPR NOR IS Ole OteNee ues) KOO NG UE 
S., 178 Fed. 692, 102 CCA 192 [aff 172 
Fed. 268]. 

Ga.—National Surety Co. v. Walk- 
er County, 25 Ga. A. 643, 104 SE 18. 

Ill. Gunsul v. American Surety 
Co., 308 Ill. 312, 139 NE 620 [aff 225 
Til. A. 76]. 

Mass.—George H. Sampson Co. v. 


Com., 202 Mass. 326, 88 NE 911. 
Mich.—Peo. v. Traves, 188 Mich. 
345, 154 NW 130; Peo. v. Bowen, 187 
Mich. 257, 153 NW 672. 
Minn.—Standard Salt, etc., Co. v. 
National Surety Co., 134 Minn. 121, 


158 NW 802. 
Nebr.—West v. Detroit Fidelity, 
etc., Co., 225 NW 673. 
Oh.—American Fidelity Co. v. Met- 
ropolitan Pav. Brick Co., 30 O. C. A. 
209 


Pa.—Philadelphia v. Maryland Fi- 
delity, etc., Co., 231 Pa. 208, 80 A 62, 
AnnCas1912B 1085. 

Utah.—Murray City v. Banks, 62 
Utah 296, 219 P 246. 

Wash.—Henry v. Adttna Indemn. 
Co., 36 Wash. 553, 79 P 42. 

WwW. Va. i , 

85 W. Va. 11, 100 SE 680, 7 ALR 373. 

[a] “The weight of modern au- 
thority makes a distinction between 
the rights and liabilities of a volun- 
tary surety or one who becomes a 
surety for mere accommodation, and 
the rights and liabilities of corporate 
sureties who become such for hire. 
In the case of voluntary sureties for 
accommodation, if the creditor, by 
valid and binding agreement, with- 
out the consent of the surety, gives 
further time for payment to the prin- 
cipal, the surety is discharged, wheth- 
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discharged by an extension of time failing to preju- 
dice him in fact.*? 
is on the surety to prove his loss,** and, in the ab- 
sence of proof, the surety remains liable.*4 

[§ 252] b. Compensated Surety.*® 
fact is essential to the discharge of a compensated 
surety by an extension of time;*® the rule of strictis- 


Under such statutes the burden 


Prejudice in 


er actually damnified or not. 
Corporations doing a surety business 
for profit are of comparatively re- 
cent origin, and their contracts are 
treated as contracts of indemnity or 
insurance. As to such sureties it is, 
we believe, generally held they can- 
not be relieved from their obligations 
except where it is shown there was a 
material departure from the contract 
which resulted in some injury to the 
surety.” Gunsul v. American Surety 
Co., 308 Ill. 312, 321, 189 NE 620 [aft 
225 Ill. A. 76]. 

[b] Rule applied.—(1) Where a 
corporate surety, completing a con- 
tract, fails to show that it was in any 
Way prejudiced by a materialman’s 
acceptance of notes, or by the exten- 
sion of credit thereby involved, the 
acceptance of notes by the seller did 
not operate to release the surety from 
liability for that part of the claim. 
Maryland Casualty Co. v. Ohio River 
Gravel Co., 20 F. (2d) 514 [reh den 21 
FEF. (2d) 744 (certiorari den 275 U. S. 
570 mem, 48 SCt 157 mem, 72 L. ed. 
431 mem)]. (2) That company ex- 
tending credit for materials to a sub- 
contractor agreed that the concerns 
from which it obtained part of the 
materials furnished should be paid by 
the subcontractor ahead of it did not 
thereby grant the subcontractor an 
extension discharging the surety ona 
government contractor’s bond from 
liability to it, there being no evidence 
that the surety was prejudiced. U. 
S. Fidelity, etc., Co. v. McNulty Bros., 
Ing., 13H. -(2d) T8.fatl .sub. nom. Us; 
S. v. Noel Constr. Co., 1 F. (2d) 446]. 
(3) The action of plaintiff who deliv- 
ered materials to defendant contrac- 
tor in accepting defendant’s short- 
time notes, and renewals thereof, 
which notes plaintiff discounted and 
secured credit, without a showing 
that defendant surety company was 
in any way prejudiced or actually 
harmed by the extension of time, did 
not release the surety. PeOnn ive 
Traves, 188 Mich. 345, 154 NW 130. 
(4) An extension of time to a contrac- 
tor will not release a compensated 
surety unless damage results. Henry 


v. Adtna Indemn. Co., 36 Wash. 553, 
HO ged 2 We 
[c] Authorities reviewed.—Mur- 


ray City v. Banks, 62 Utah 296, 219 P 
246. 

[d] Well considered case.—Stand- 
ard Salt, etc., Co. v. National Surety 
Co., 134 Minn. 121, 158 NW 802. 

[e] Suretyship as business.— 
Where a city accepted the note of 
an officer for a shortage without con- 
sent of his surety, in absence of prej- 
udice, such extension of time of pay- 
ment did not discharge a surety en- 


gaged in suretyship as a business. 
Murray City v. Banks, 62 Utah 296, 
219 P 246. 

{f] No presumption of prejudice. 


—‘Neither does it appear in the af- 
fidavit that the surety was prejudiced 
by the extension, assuming an ex- 
tension to have been given. There 
is no presumption that the surety 
company has been harmed. As the 
Supreme Court has said, the fact of 
harm must ‘appear.’ In other words, 
facts must be averred from which the 
inference of injury may fairly be 
drawn, and it is not enough to sug- 
gest mere contingencies or possibili- 
ties. It should be remembered, I 
think, that, when a surety company is 
called upon to make good a loss under 
a bond like this, it is only asked to 
fulfill the obligation which it has 
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simi juris being inapplicable to paid sureties*’ as 
respects the effect of an extension of time.*® 
Where, however, actual prejudice is shown, a com- 
pensated surety will be discharged by an extension 
of time*® in accordance’ with the general rule.°° 
The rule denying discharge to a compensated surety 
in the absence of prejudice in fact has been applied 
to a surety compensated only in the sense that he was 
a large stockholder in the principal corporation.*? 
[§ 253] 6. Reservation of Rights. 
rule that an agreement between the creditor and 
principal operating to discharge the surety will not 
have that effect if the creditor makes the agreement 


undertaken and has been paid for; 
and it should not be relieved unless it 
has actually been harmed by the con- 
duct of the parties’ without its own 
consent. As I understand the affi- 
davit, it shows no injury and no fact 
from which injury may fairly be in- 
ferred, even if the time of payment 
was validly extended.” U. S. v. U. 
Seah ete-f-Cov, 178) Ned? 721, 


[g] In Texas ‘the rules determin- 
ing the rights of uncompensated sure- 
ties are applicable to the determina- 
tion of the rights of compensated 
sureties.” Southern Surety Co. v. 
Klein, (Civ. A.) 278 SW 527, 529. 

47. See supra § 133. 


48. U.S.—U.S. Fidelity, etc., Co. v. 
UW. S., 191, U.S. 416, 24 SCt 142, 48 L: 
ed 242'Un. Ss: V.. U.S, Bidelity;ete:, 


Cone urs Med. 721. 


Mich.—Peo. v. Bowen, 187 Mich. 
257, 153 NW 672. 
Minn.—Standard Salt, ete., Co. v. 


National Surety Co., 134 Minn, 121, 


158 NW 802. 
Nebr.—West v. Detroit Fidelity, 
etc., Co., 225 NW 673. 


W. Va.—Ohio County v. Clemens, 
85 W. Va. 11, 100 SE 680, 7 ALR 373. 

49. American Surety Co. v. Cream- 
ery Comrs.,, «98 <Vit.-3138;°127 AL 289. 
See Scherf vy. Illinois Surety Co., 207 
Ill. A. 298 (where the court stated, 
without discussion of compensated 
sureties, that it made no difference 
whether actual prejudice was shown, 
and held that, where the creditor, by 
stipulation with the principal, agrees 
that execution shall not issue for 
more than one month after entry of 
judgment, and it further appears that 
actually execution did not issue until 
nearly five years after entry of judg- 
ment, the surety, which was a sure- 
ty company, net consenting, is dis- 
charged). 

{a] Extension and removal of prop- 
erty.— Where, under an arrangement 
between the debtor and creditors, the 
bulk of the debtor’s property was 
transferred beyond the reach of the 
creditors, and the time of payment of 
claims was extended, all without the 
surety’s knowledge or consent and 
without reserving the right to pro- 
ceed against it, the surety was dis- 
charged, and the fact that it was a 
compensated surety did not change 
the result because the necessary prej- 
udice sufficiently appeared. Ameri- 
can Surety Co. v. Creamery Comrs., 
98 Vt. 313, 127 A 289. 


50. See supra § 216. 
51. Olathe First Nat. Bank vy. 
Livermore, 90 Kan. 395, 133 P 734, 


47 LRANS 274. 
52. See supra § 196. 
53. Ala.—Prout v. Decatur Branch 
Bank, 6 Ala. 309. 
Kan.—Dean vy. 


Rice, 63 Kan. 691, 66 


P3992, 

Md.—Clagett v. Salmon, 5 Gill & 
J. 314; Salmon -v. Clagett, 3 Bland 
125. 

Mich.—Bailey v. Gould, Walk. 478. 

Miss.—Hunt v. Knox, 34 Miss. 655, 

Mo.—Rucker v. Robinson, 38 Mo. 
154, 90 AmD 412. 

N. Y.—Palmer v. Purdy, 83 N. Y. 
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The general 


144; Newburgh Nat. Bank vy. Bigler, 
83 N. Y. 51 [aff 18 Hun 400]; Calvo 
v. Davies, 73 N. Y. 211,29 AmR.130; 
Morgan v. Smith, 70 N. Y. 537. 

mal C.—Walters v. Rogers, 151 SE 
188. 


Okl.—Kuhlman v. Leavens, 5 Okl. 
56250) peel. 
Pa. c ann v. Rowan, 189 Pa. 
121, 42° =A: 25: ; 
Tenn.—Meredith v. Dibrell, 127 
Tenn. 387, 155 SW 163, 46 LRANS 
92, AnnCas1914B 1079. 
488; Vielle v. Hoag, 24 Vt. 46. 
Va.—Exchange Bldg., ete., Co. v. 


Bayless, 91 Va. 134, 21 SH 279. 

Wash.—Boston Nat. Bank v. Jose, 
10:Wash. 185, 38 P.1026. 

Eng.—Nichols v. Norris, 3 B. & Ad. 
41, 23 HCL 28,.110 Reprint 15;. Ex p- 
Glendenning, Buck 517; SBoaler v. 
Mayor, 89 C;=Ba-N. Sy 261 tose 75, 
144 Reprint 714; Owen v. Homan, 4 
H. L. Cas. 997, 10 Reprint 752; Webb 
v. Hewitt, 3 Kay & J. 438, 69 Re- 
print 1181. 

Can.—Fleming v. McLeod, 39 Can. 
S. C. 290 [rev 37 N. B. 630, 2 EastLR 
ake Gorman vy. Dixon, 26 Can. S. 
CG: 


eS etc., Co. v. MeKenzie, 
23 Ont. A. 167; Upper Canada Bank 
Verandine, 9 eG. Cue msoige 

“The ground upon which a surety 
is held discharged when further time 
for payment is given to the principal 
debtor, is that the rights of the sure- 
ty are varied, as he cannot then, when 
the debt is due and payable, make 
payment, and thus put himself in the 
place of the creditor, according to the 
original implied contract, and enforce 
repayment from the principal. 
Where the remedies of the creditor 
are reserved against the sureties, not- 
withstanding the new agreement with 
the principal, the situation of the 
sureties is not varied, and the rule 
does not apply.” Morgan y. Smith, 70 
INI LO oils wet. 

itt the creditor’s rights against the 
surety are reserved, and this reserva- 
tion made a part of the contract of 
extension with the principal debtor 
the result is only a qualified exten- 
sion. While it is true the creditor 
has obligated himself hot to proceed 
against the principal debtor until 
the maturity of the extension, he has 
not changed his relations with the 
surety at all, since he has especially 
reserved all rights against him, in- 
cluding the right to sue him at once. 
Inasmuch as this reservation of 
rights against the surety becomes a 
consideration of the contract for ex- 
tension entered into with the debtor, 
the latter impliedly agrees that the 
surety may have all his original 
rights preserved against him as prin- 
cipal debtor; -and while the creditor 
cannot bring suit against the prin- 
cipal pending the extension, the sure- 
ty, if he pays the debt, may sue the 
principal at once. Therefore, the 
surety’s contract is not changed, and 
there is no equitable reason to justi- 
fy his discharge.’ Meredith v. Di- 
brell, 127 Tenn. 387, 390, 155 SW 163, 
46 LRANS 92, AnnCas1914B 1079. 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
* 
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conditional upon consent of the surety by reserving 
all rights against the surety, or reserving the right 
to sue the principal at the surety’s réquest,°” is ap- 
plicable to an agreement for extension of time.°* 
But reservation to the principal of the right to pay 
off the debt before expiration of the period of ex- 
tension will not prevent discharge of the surety.°* 
Surety on negotiable instrument.°°® 
are reserved, a surety on a negotiable instrument is. 
not discharged by.a renewal,°® provided the original 
instrument is retained: with the right of immediate 
action thereon,*? although it is otherwise if the cred- 
itor binds himself not to proceed on the original note 


Where rights: 


54. .-C; C. Slaughter Co. Vv.) Eller, 
(Tex. Civ. A.) 196 SW 704. 

[a] Rule applied.—If the payee of 
a note bound himself by an agyree- 
ment founded on a good considera- 
tion to forbear until the property 
could be sold, the sureties would be 
released, notwithstanding the maker 
might have the privilege of paying at 
any time, since a creditor may make 
an agreement by which he cannot en- 
force collection before a stated time, 
although the debtor may have the 
option of paying at any time. C. C. 
Slaughter Co. v. Eller,- (Tex. Civ. A.): 
196 SW 704. 

55. Effect of extension upon sure-: 
ties on negotiable instruments gen-- 
erally see supra § 217. 

56. Meredith v. Dibrell, 127 Tenn. 
387, 155 SW 163, 46 LRANS 92, Ann 
Cas1914B 1079. 

[a] Under Negotiable Instruments 
Act, providing that a person secon-- 
darily liable on an instrument is dis- 
charged by an extension of time of 
payment, etc., unless made with his 
assent, or unless right of recourse: 
against him is reserved, a. surety on 
a note was not discharged by the tak-— 
ing of a renewal note, although he 
was not notified of such taking, where 
the extension was given under ex-, 
press reservation of all rights aeainsh: 
the surety or his estate. Meredith v. 
Dibrell, 127 Tenn. 387, 155 SW 168, 
46 LRANS 92, AnnCas1914B 1079. 

[b] In Texas “it is true that an 
absolute extension of time to the 
principal deprives the sureties of the 
privilege of paying the note and 
proceeding at once against the prin- 
cipal, and thereby Cepriving them of 
what, in some cases, would be a val- 
uable right; but, under our statute, 
sureties have another right which, 
in many cases, might be more valua- 
ble than the right to pay off the note 
and bring suit against the principal, 
and that is the right to require the 
holder of the note to forthwith in- 
stitute suit upon same. Article 3811, 
R. 8S. 1895. It appears from the agree- 
ment filed herein that the holders 
of said note, by their agent, for a val- 
uable consideration then and there 
paid, agreed that no suit should be 
brought on this note for a period of 
12 months. This agreement, having 
been made without the knowledge or 
consent of the sureties, released them 
from their obligation to pay said 
note” despite the fact that the sure- 
ty reserved the right to pay the note 
at any time. McKaughan v. Bald- 
win, (Civ. A.) 153 SW 660, 661. 

Effect of extension generally sce 
supra § 217. 

57. Jones v. Sarchett, 61 Iowa 520, 
16 NW 589; Dies v. Wilson County 
Bank, 129 Tenn. 89, 165 SW 248, Ann 
Cas1915A 1090; Wyke v. Rogers, 1 
Det Geiser 408, 50 EngCh 312, 42 
Reprint 609; Lindsay Vv. Downes, 2 
Ir. Eq. 307; Melvill v. Glendining, 7 
Taunt. 126, 2 ECL 290, 129 Renat 
51; Currie v. Hodgins, 42 Us Cr Ons 
(Ont.) 601 

[a] Neg. Instr. Act § 120 subs 6, 
providing that a surety is not dis— 
charged by the taking of a renewal 
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unless the renewal note is not paid at maturity.°8 

{§ 254] 7. Waiver, Ratification, and Estoppel.>° 
Since the right to a discharge by extension of time 
1s a personal privilege of the surety,®° he may waive 
such right® or lose it through ratification®2 or es- 
toppel.** If the surety is ignorant of the granting 
of the extension, no waiver thereof can be shown.®4 
Waiver cannot be shown by a letter of the surety nev- 


er received by the addressee.®® 
Waiver in advance. 


to that effect.é7 
Subsequent waiver. 


note from the principal extending the 
time of payment, where the exten- 
sion is given under an express res- 
ervation of the right of recourse 
against the surety, applies where the 
original note is retained in posses- 
sion by the payee, and the right of 
action thereon against the surety is 
thereby reserved. Dies v. Wilson 
County Bank, 129 Tenn. 89, 165 SW 
248, AnnCasl1915A 1090. 

58. Templeman vy. Texas Brewing 
Co., (Tex. Civ. A.) 35 SW 935; Shep- 
ley v. Hurd, 3 Ont. A. 549. 

59. Consent of surety see supra §§ 
249, 250. 

Waiver of defenses generally see 
Supra §§ 193-195. 

60. Cacavalle v. Lombardi, 106 
Conn. 339, 138 A 155; Bramble v. 
Ward, 40 Oh. St. 267. 

61. Ala.—Decatur Bank v. John- 
son, 9 Ala. 622. ; 

Conn.—Cacavalle vy. Lombardi, 106 
Conn soos 387A) 155. 

Ky.—People’s State Bank v. At- 
wood, 212 Ky. 462, 279 SW 670; Jones 
v. Daviess, 1 Ky. Op. 484. 

Mich.—Porter v. Hodenpuyl, 9 Mich. 
alk; 

5 N. H.—Fowler v. Brooks, 13 N. H. 

40. 

e Oh.—Bramble v. Ward, 40 Oh. St. 

67. 

Eng.—Smith v. Winter, 4 M. & W. 
454, 150-Reprint_1507. 

62. Hays v. Edwards, 31 Ga. A. 
ao, tel Sm 858: Ver Nooy. v, Pitner, 
17 Ga. A. 229, 86 SE 456. : 

[a] Payment of interest on note. 
—Hays v. Edwards, 31 Ga. A. 725, 
121 SHE 858. 

[b] Request for 
Where the principal debtor, at the 
surety’s request after an extension 
of the note, delivers property to the 
surety to protect him, this may con- 
stitute a ratification of the extension. 
Ver. Nooy v. Pitner, 17 Ga. A. 229, 
86 SE 456. 

63. Empire State Surety Co. v. Des 
Moines, 152 Iowa 531, 131 NW 870, 
132 NW 837; Barrett v. Davis, 104 
Mo. 549, 16 SW 377; -Kremke v. Rada- 
maker; 60 Okl. 138, 159 P 475. 

[a] Estoppel shown.—Where a 
municipal council passed a resolution 
granting extension of time for com- 
pletion of a bridge, and thereafter, 
but before expiration of the right of 
the city to rescind the resolution and 
withdraw the extension, the surety 
formally consented thereto, the sure- 
ty is estopped to contend that the, ex- 
tension was invalid because the for- 
mal consent of the surety, upon which 
the extension was conditioned, was 
evidenced by municipal certificates 
antedating the date upon which such 
formal certificate was filed. Empire 
State Surety Co. v. Des Moines, 152 
Iowa 531, 181 NW 870, 132 NW 837. 

[b] Estoppel not shown.—More- 
head v. Citizens’ Deposit Bank, 130 
Ky. 414, 113 SW 501, 23 LRANS 141 
(offer to make payment tendered aft- 

er release). 

, 64. Schwartz v. American Surety 
Co., 231 Mass. 490, 121 NE 424. 
[a] Tlustration.—Where the sure- 


/ 


collateral. — 


The waiver may be in ad- 
vanee,°® as by an express provision in the contract 


Waiver may be shown by 
acts subsequent to the extension,*® such as the sure- 
ty’s subsequent promise to pay the debt or his ae- 
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tension.‘ 


fense.‘? 
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knowledgment of its continued existence,*® by his 
giving the creditor written notice to sue,7° or by his 
acceptance of security from the principal after ex- 
An agreement by a surety for a further 
extension of time of payment after a previous exten- 
sion to the principal is a waiver of the latter de- 


Acceptance of premium by a compensated surety 


after an extension of which it had knowledge is a 


ty knew that the principal contrac- 
tor had not completed the building 
within the time specified, but did not 
know that there had been an agree- 
ment for extension, a suggestion of 
the surety that the creditor go ahead 
and finish the building and produce 
the bills for the surety was not a 
waiver of the defense of discharge by 
extension, because the surety could 
not waive an extension of which it 
was ignorant. Schwartz v. American 
Surety Co., 231 Mass. 490, 121 NE 424. 

65;, uCruse vi0Gaw,) (Dex Civat A.) 
193 SW 405. 

[a] TfTllustration.—Where a surety 
on a note had been discharged by an 
extension of time to the maker, an 
alleged letter written by the surety 
to the payee could not operate to re- 
instate the obligation, where the 
payee never received the letter. 
ries ve Gau (Tex.eCiv Av) 1936S WwW 

66. Brinker v. Cleveland First Nat. 
Bank, (Tex. Civ. A.) 16 SW (2d) 965. 

Consent in advance see supra § 250. 

67. People’s State Bank vy. Atwood, 
212 Ky. 462, 463, 279 SW 670; Farm- 
ers’ State Bank v. Kvamme, 50 N. 
D. 549, 197 NW 143; Brinker v. Cleve- 
land First Nat. Bank, (Tex. Civ. A.) 
16 SW (2d) 965; Archenhold  v. 
Smith,“ (Tex Civ) AS 218° SW 808. 

“As surety may consent to an ex- 
tension of time, or waive his dis- 
charge, no reason is perceived why 
such consent may not be evidenced 
by a provision in the note waiving the 
defense of extension of time.” Peo- 
ple’s State Bank v. Atwood, 212 Ky. 
462, 463, 279 SW 670. 

fa] Ilustration.—Where a_ note 
embodies a_ stipulation consenting 
that the time of payment may be ex- 
tended without notice to any of the 
sureties, a surety is not discharged 
by reason of an extension of the time 
granted to the principal debtor. Such 
a stipulation constitutes a waiver of 
the defense. Farmers’ State Bank v. 
Kvamme, 50 N. D. 549, 197 NW 148. 

{b] Consent too narrow.—Stipula- 
tion in a note which one of the sign- 
ers signed as surety that ‘signers 
consent to extension of time without 
notice,’ is not sufficiently broad to 
include an absolute waiver of the 
surety’s right to the benefit of Rev. 
St. (1919) § 12687, providing that one 
bound as surety on a note may, at 
any time after action accrues there- 
on, require, in writing, the person 
having such right of action forthwith 
to commence suit against the princi- 
pal debtor. Martinsburg Bank v. 
Bunch, 212 Mo. A, 249, 251 SW 742. 

[c] Owner’s agreement for exten- 
sion allowable by architect.—W here 
a building contract provided that the 
time for an extension of time to the 
builder should be fixed by the archi- 
tect, and since such provision was 
for the owner’s benefit, he waived it 
by himself agreeing with the contrac- 
tor as to the time of extension, so 
that such extension did not discharge 
the contractor’s surety. Boppart v. 
Illinois Surety Co., 140 Mo. A. 675, 
126 SW 768. 


waiver of the discharge.*? : 

[§ 255] N. Taking Additional Security or Substi- 
tution of Collateral Securities.‘ + 
charged by the act of the creditor or obligee in tak- 
ing additional security,*® or receiving possession of 
‘property of the principal, although sufficient to pay 


A surety is not dis- 


Rigs See cases infra text and notes 
—72. 

69. U. S.—Clark v. Smallwood, 156 
Fed. 409. 


Ala.—Ellis v. Bibb, 2 Stew. 63. 

Ill.—Monmouth First Nat. Bank v. 
Whitman, 66 Ill. 331; Hinds v. Ing- 
ham, 31 Ill. 400. ; 

Ind.—Matchett v. Winona Assem- 
bly, ete., Assoc., 185 Ind. 128, 113 NE 
1; Williams y. Boyd, 75 Ind. 286. 
Peimener hoe v. Hodenpuyl, 9 Mich. 

Minn.—-Hooper v. Pike, 70 Minn. 
84, 72 NW 829, 68 AmSR 512. 

N. H.—New Hampshire Sav. Bank 
v. Colcord, 15 N. H. 119, 41;AmD 685; 
Fowler v. Brooks, 13 N. H. 240. 

Oh.—Bramble v. Ward, 40 Oh. St. 
Bee Rindskopf v. Doman, 28 Oh. St. 
o . 

Tex.—Stanley v. Evans, 33 Tex. Civ. 
AX DBD 20d LS Wasd te 

Vt.—Churehill v. Bradley, 58 Vt. 
403, 5 A 189, 56 AmR 563. 

W. Va.—Parsons v. Harrold, 46 W. 
Va..122, 32 SE 1002. 

Wis.—Black River Falls First Nat. 
Bank v. Jones, 92 Wis. 36, 65 NW 861. 

[a] Renewal of notes.—A surety 
for a debt secured by mortgage who 
has demanded of the creditor that he 
foreclose the mortgage loses his right 
to insist that the failure to comply 
with such demand until the mort- 
gaged property has become worthless 
releases him from liability where, 
with full knowledge of such failure, 
he continues for years to join in the 
renewal of the notes. Clark v. Small- 
wood, 156 Fed. 409. 


70. Brink v. Reid, 122 Ind. 257, 23 
NE 770. 
71. Kremke v. Radamaker, 60 Okl. 


LSS. 59) Py abe 

72. New Hampshire Sav. Bank v. 
Coleord, 15 N: H.119, 41. AmD"685. 

"73. State Agricultural, etce., Soe. 
v. Taylor, 104 S. C. 167, 88 SE 372. 

74 Taking additional security and 
extending time see supra § 232. 

75. U. S.—U. S. Fidelity, etc., Co. 
v. Hichel, 219 Fed. 803, 135 CCA 473 
[reh den 233 Fed. 991, 147 CCA 665 
(app dism 2389 U. S. 629, 36 SCt 165, 
60 L. ed. 475)]; The Maggie Jones, 16 
BY Cas. (No. 8/947, 1 Flipp. 1635. 

LL —-—Oxloy, Vetistoreri 54 hens oe 
Evans v. Illinois Surety Co., 220 Il} 
A. 216 [aff 298 Ill. 164, 181 NE 268;. 

Ind.—Kimmel v. State, 75 Ind. A. 
168, 128 NE 708, 130 NE 239. 

Iowa.—Ft. Dodge Grocery Co. v. 
Brown, 152 NW 500; Citizens’ Bank 
v. Whinery, 110 Iowa 390, 81 NW 694. 

Ky.—Johnson v. Howe, 21 SW 239, 
14 KyL 897; Patterson v. Field, 5 
Ky. Op. 393. 

Mass.—Dalton v. Woburn Agricul- 
tural, etc., Assoe., 24 Pick. 257; Lin- 
coln v. Bassett, 23 Pick. 154. 

Miss.—Smith v. Clopton, 48 Miss. 
66. 

Mo.—Headlee v. Jones, 43 Mo. 235; 
Morgan v. Martien, 32 Mo. 438. 

Nebr.—Greenwood First Nat. Bank 
v. Wilbern, 65 Nebr. 242, 90 NW 1126, 
93 NW 1002, 95 NW 12. 

N. Y.—Riehl v. Austin, 155 App. 
Div. 207, 140 NYS 217; Van Etten v. 
Troudden, 1 Hun 432, 67 Barb. 342: 
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the debt.7% 


Substitution of collateral.’° 


The addition of a guaranty to a note 
will not release a maker thereof who is a surety.7* 
A fortiori taking additional security to protect a 
debt other than that on which the surety is liable 
will not discharge him,**® as where additional security 
is taken to secure further advances of the creditor.?® 
As a general rule 
substitution of collateral will not discharge the sure- 
ty in the absence of injury in fact.S 
been held that substitution of security of a different 
kind discharges the surety, although the security sub- 
stituted was as good as the security surrendered.®? 
In any event, an unauthorized substitution of se- 
curities causing actual injury to the surety will re- 
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But it has 


injury.°?+ 


sult in his complete®? or pro tanto®* discharge. : 


Williams v. Townsend, 14 N. Y. Su- 
per. 411. 

a: C.—Stallings v. Lane, 88 N. C. 
Ne I.—Thurston v. James, 6 R. I. 

S. C.—Witte v. Wolfe, 16 S. C. 256; 
Green v. -Warrington, 1 S. C. Eq. 430; 
Sa eae v. Warrington, 1 S. C. Eq. 

Tenn.—Miller v. Knight, 7 Baxt. 
127, 6 Baxt. 503; Sanland v. Settle, 
Meigs 169. 

Tex.—Cruger v. Burke, 11 Tex. 694; 
eee v. Cruger, 8 Tex. 66, 59 AmD 
102. 

Wash.—Puget Sound State Bank v. 
Gallucci, 82 Wash. 445, 144 P 698, Ann 
Cas1916A 767. 

We Va.—Sayre v. King, 17 W. Va. 
562. 

Eng.—Overend v. Oriental Finan- 
Gial -Corp., I R.-7 H.. L348: Clarke 
v. Birley, 41 Ch. D. 422; Eyre v. Ever- 
ett, 2 Russ. 381, 3 EngCh 381, 38 Re- 
print 379. 

N. B.—St. Stephens Bank v. Bon- 
mess, 32 \N., B. 286 [rev on other 
grounds ‘24 Can. SC. 710}. 

Ont.—Currie v. Hodgins, 42 U. C. 
Q@; B. 601; Kerr’ v. Hereford, 17 U. C. 
@QyeBe58: 

{a] Taking additional bond from 
different surety company.—Evans v. 
Illinois Surety Co., 220 Ill. A. 216 [aff 
298 Ill. 164, 131 NE 268]. 

76. Greenwood First Nat. Bank v. 
Wilbern, 65 Nebr. 242, 90 NW 1126, 93 
NW 1002, 95 NW 12. 

77. Anderson v. Hall, 4 Nebr. (Un- 
off.) 494, 94 NW_ 981. 

78. Royse v. Winchester Bank, 148 
Ky. 368, 146 SW 738. 

79. McDougall v. Gariepy, 18 Alta. 
L. 146, 69 DomLR 560, [1922] 2 West 
Wkly 961. 

80. Changing form of indebtedness 
in connection with extension of time 
see supra § 231. 

81. Mass.—North Ave. Sav. Bank 
v. Hayes, 188 Mass. 135, 74 NE 311. 

Mo.—Young v. Cleveland, 33 Mo. 
126, oe AmD 155. 

N. Y.—State Bank v. Smith, 155 N 
Y. 185, 49 NE 680; Keeler v. Holl: 
weg, 36 App. Div. 490, 55 NYS 821 
[aff 23 Misc. 415, 51 NYS 259]. 

Tex.—Smith v. Traders’ Nat. Bank, 
82 Tex. 368, 17 SW 779. 

N. B.—Winslow v. Verner, 30 N. B. 


150. 

fa] Changing security from mort- 
gage on property to property itself.— 
Winslow v. Verner, 30 N. B. 150. 

[b] Issuance of new stock certifi- 
cates in place of certificates surren- 
dered.—Smith v. Traders’ Nat. Bank, 
S2eL exe S685 elk iS VWieih Ds 

{c] New mortgage replacing an- 
other on same property.—Keeler v. 
Hollweg, 36 App. Div. 490, 55 NYS 
821 [aff 23 Misc. 415, 51 NYS 259]. 

82. New Hampshire Sav. Bank v. 
Colcord, 15 N.7* Hy: 119, 44 AmD 685: 
Albright v. Allday, (Tex. Civ. A.) 37 
SW 646 (a surety is discharged if the 
ereditor allows the principal to sell 
mortgaged land, and to substitute for 
+he mortgage held as security the 
vendor’s lien or other notes taken for 


the land sold). 
83. fee v. Smith, 9 Leigh (36 


Monroe v. De Forest, 53 N. J. 
Kq. 264, 31 A 773; Frazier v. Bank, 
2 Olas Loos 0eOhe Cir Ct INS soo. 

85. U. S.—St. Louis Brewing As- 
Boo: v. Hayes, 107 Fed. 395, 46 CCA 
370. 

Fla.—Fulghun,, etc., 
State, 94 Fla. 274, 283, 
KeitsCyc]. 


Indemn. Co. v. 


114 S 367, 370 

Ga.—Johnson v. Longley, 142 Ga. 
814, 83 SE 952. 

1]1.—White v. Walker, 31 Ill. 422. 

Ky.—Taylorsville Bank v. Hardes- 
ty, 91 SW 729, 28 KyL 1285. 

Mo.—West v. Brison, 99 Mo. 684, 
13 SW 95; Neelyville Bank vy. Lee, 182 
Mo; A. 1855168 SWe196s ht. Scott 
Ease Nat. Bank v. Lillard, 55 Mo. A. 
675. 

vt.—Strong v. Wooster, 6 Vt. 536. 

See Case Wagon Co. v. Wolfenden, 
63 Wis. 185, 23 NW 485, 67 Wis. 293, 
380 NW 518 (holding that, where a 
surety, on the faith of a bond where- 
by certain persons agreed to pay the 
notes on which he is bound, is in- 
duced to refrain from securing and 
protecting himself, the obligors of 
such bond, after purchasing the 
notes, cannot maintain an action 
against the ‘surety). 

[a] Void agreement.—Where a 
surety is induced by a void agree- 
ment made by the holder of a note to 
forego any means of protection, he 
will be discharged to the extent of 
his loss therefrom. Johnson v. Long- 
ley. 142 Ga. 814, 83 SE 952. 

Valid agreement for release of 
surety see infra §§ 306-309. 

86. Taylorsville Bank v. Hardesty, 
91 SW 729, 28 KyL 1285; Neelyville 
Bank vy. Lee, 182 Mo. A. 185, 168 SW 
796. 

{a] Illustrations.—(1) A _ surety 
on a note who neglected to take a 
mortgage to protect himself by rea- 
son of the creditor’s assurances that 
it had taken a mortgage to secure the 
indebtedness was discharged. Neely- 
ville Bank v. Lee, 182 Mo. A. 185, 
168 SW 796. (2) Where the admin- 
istratrix of a surety inquired of the 
cashier of a bank whether the name 
of deceased appeared on any note 
payable to the bank, and was _ in- 
formed that it did not, and the princt- 
pals on notes payable to the bank 
upon which deceased was surety were 
solvent at the maturity of such notes, 
but afterward became insolvent, the 
bank was estopped to enforce the 
notes against the estate of the sure- 
ty. Taylorsville Bank vy. Hardesty, 
91 SW 729, 28 KyL 1285. 

87. Taylor v. Lohman, 74 Ind. 418; 
Frank Fehr Brewing Co. v. Mullican, 
66 SW 627, 23 KyL 2100. 

[a] Intent to defraud.—The sure- 
ty is discharged even though there 
was no intention to defraud him. 
Taylor v. Lohman, 74 Ind. 418. 

88. Neelyville Bank vy. Lee, 182 
Mo. A. 185, 168 SW 796. 

[a] Surety’s knowledge of facts. 
—A surety on a note, was not dis- 
charged by reason of the creditor’s 


[§§ 255-256 


[§ 256] O. Inducing Inaction or Surrender of Se- 
curity by Surety—1. Act of Creditor—a. Inducing 
Surety To Refrain from Protecting Himself. A 
surety is discharged by any act of the creditor in- 
ducing him to forego taking steps to. protect him- 
self,*> such as a false representation®® or conceal- 
ment®? of material facts. 
charge by a representation, it must appear that the 
surety was deceived®* by a representation upon which 
he had a right to rely,®® or by concealment of facts 
the creditor was obligated to reveal,®® and that in 
consequence of such representation or concealment 
the surety did in fact alter his line of conduct to his 
A pro tanto injury will result in a pro 


To effect the surety’s dis- 


representations that it had taken se- 
curity for the indebtedness, where he 
knew that the security taken did not 
cover the note upon which he was a 
surety. Neelyville Bank y. Lee, 182 
Mo. A. 185, 168 SW 796. 

89. Troop v. Franklin Sav., 
Co. 291 Pa. 1S; 139MA 492: 

[a] For instance, a surety is not 
discharged by representations of the 
creditor on which the acts without 
justification and without knowledge 
of the creditor. Troop v. Franklin 
Sav.) ete, (Co. 291 4Pa., 18, 1S9 eA 42922 

[b] Agent of creditor.—A surety 
is justified in relying on statements 
made by an authorized agent of the 
ereditor. St. Louis Brewing Assoc. 
v. Hayes, 107 Fed. 395, 46 CCA 370. 

Right to rely on statement of prin- 
cipal see infra § 258. 

$0. Molitor v. People’s Bldg., etc., 
Assoc., 168 Ark. 53, 269 SW 363; Mas- 
sey-Harris Co. v. Baptiste, 9 Alta. L. 
71, 24 DomLR 7538, 32 WestLR 435, 9 
WestWkly 149. 

[a] Duty to speak.—In an action 
on a bond given to a building and loan 
association, the latter was not es- 
topped from asserting defaults by its 
failure for over a year to give notice 
thereof to sureties, since it was un- 
der no duty to speak. Molitor v. Peo- 
, 168 Ark. 53, 


Where surety has no legal 
right to notice of default of the prin- 
cipal, the failure of the creditor to 
give him such notice will not dis- 
charge the surety. Massey-Harris 
Co. v. Baptiste, 9 Alta. L. 71, 24 Dom 
LR 753, 32 WestLR 435, 9 WestWkly 


149. 
Wilds v. Attix, 4 Del. Ch. 253; 


etc., 


91. 
Sioux Valley State Bank v. Kellogg, 
81 Iowa 124, 46 NW 859; Driskell v. 
Mateer, 31 Mo. 325, 80 AmD 105; Nee- 
lyville Bank vy. Lee, 182 Mo. A. 185, 
168 SW 796; Smith v. McCall, 63 Mo. 
A. 631; National Bank of Commerce 
v. Gilvin, (Tex. Civ. A.) 152 SW 652. 

[a] Notified before injury.—A 
creditor was not estopped to proceed 
against a surety because his attorney 
informed t'he surety that the admin- 
istratrix of the principal had money 
with which to pay the debt and that 
the surety need not trouble himself 
about the matter where, before the 
surety altered his position to his in- 
jury, the attorney notified him that 
the administratrix refused to pay the 
claim. National Bank of Commerce 
v. Gilvin, (Tex. Civ. A.) 152 SW 652. 

[b] Impossible for surety to pro- 
tect himself.—The fact that a surety 
has been informed by the creditor 
that the principal has paid the debt 
and that relying on that statement 
the surety does not attempt to make 
the principal secure him is no defense 
to an action against the surety where 
there is no evidence that he could 
have secured anything from his prin- 
cipal had ‘he attempted to do _ so. 
Sioux Valley State Bank y. Kellogg, 
81 Iowa 124, 46 NW 859. 

[ec] No ‘injury to cosurety.—A 
creditor’s representations to sureties 
on a note that it had taken security 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 256-257] 


tanto discharge.” 
Particular representations. 


trouble himself. 


[§ 257] b. Inducing Surety To Relinquish Securi- 


for the indebtedness, whereby they 
were induced to neglect to take se- 
curity which would have protected 
all sureties, did not discharge a co- 
surety who neither knew of nor insti- 
gated the first sureties’ negotiations 
and was not misled by anything done 
by the creditor. Neelyville Bank v. 
Lee, 182 Mo. A. 185, 168 SW 796. 

92. Neelyville Bank v. Lee, 196 Mo. 
A. 496, 196 SW 43. 

[a] Rule applied.—Sureties were 
relieved by representations of cash- 
ier only to the extent to which they 
were damaged by being caused by 


such representations to refrain from. 


taking security such as they coulda 
have obtained from the principal 
debtor. Neelyville Bank v. Lee, 196 
Mo. A. 496, 196 SW 43. 

93. See supra text and notes 85-91. 

94 Ala._-Waters v. Creagh, 4 
Stew. & P. 410. 

Ga.—Whitaker v. Kirby, 54 Ga. 277; 
Strickland vy. Coleman, 32 Ga. A. 356, 
123 SE 38. 

Ill— Brown v. Haggerty, 26 Ill. 469. 

Iowa.—Sessions v. Rice, 70 Iowa 
306, 30 NW 735. 

Ky -—Struss v. Masonic Sav. Bank, 
89 ey. 61, 11 SW 769, 12 SW 266, 11 
KyL 333; Brooking v. Farmers’ 
Bank, 83 Ky. 431. 

Mass.—Baker v. Briggs, 8 Pick. 122, 
LVAD: 311: 

Minn.—Wilkins v. Hanson, 119 
ae 399, 138 NW 418, AnnCas1914B 
56. 

A Blase eas v. Walker, 34. Miss. 

Mo.—tTriplet v. Randolph, 46 Mo. 
A. 569. 

H.—Cochecho Nat. Bank v. 
Haskell, 5i Ne B16, 12; Ami. 68. 
Pa.—Bissell v. Franklin First Nat. 
Bank, 69 Pa. 415. + 

Vt.—Vermont State Bank v. Stod- 
darde-laD Chipman 157. 

Alta.—Korezynski_ v. Cockshutt 
Plow Co., 10 Alta. L. 28, 30 DomLR 
475, 34 WestLR 1196. 

Ont.—Canadian Bank v. Green, 45 
Ue Cig. Ba siz 

[a] “Phe law is well settled that, 
if a creditor informs a surety that the 
debt is paid or settled, and thereby 
lulls the surety into security, induc- 
ing him to take no steps to protect 
himself, the creditor is estopped from 
thereafter proceeding against the 
‘surety, if there is evidence tending to 
show that the surety was damaged; 
that is, that he might have protected 
himself, had he not been induced to 
take no steps to that end.” Wilkins 
v. Hanson, 119 Minn. 399, 401, 1388 
NW 418, AnnCas1914B 56. 

{b] Surrender of note.is equiva- 
lent to a declaration that it had been 
paid or satisfied in some way. Kirby 
v. Landis, 54 Iowa 150, 6 NW 173. 

[ec] Subsequent insolvency of 
principal.Where a surety on a 
promissory note is informed by the 
payee and holder thereof that the 
note was settled in a trade made be- 
tween the maker and the payee, such 


Subject to the forego- 
ing rules®*® it is ordinarily held that the surety is 
discharged by the ereditor’s statement that the debt 
has been paid or settled,®* or that the creditor will 
look to and enforce the obligation only against the 
principal,®® where in reliance thereon the surety re- 
frains from securing himself to his injury. But in 
the absence of proof of resultant injury,®® a surety is 
not discharged by the ereditor’s mere statement that 
the principal is good for the amount of the debt,° 

that the creditor will not look to the surety,®® that. se- 
curity held by the creditor will be sufficient,®® that 
he does not want the surety any longer,! that he 
does not consider him bound,” or that he need not 
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ty. If the surety, relying on notice from the ered- 


participate.§® 


itor that the debt has been paid, releases security 
given to him,‘ or if he is induced to give up such se- 
curity by any arrangement between the principal 
and the creditor,® or by direction of the creditor,® 

he will be discharged to the extent of the value of 
the security released. But the surety is not dis- 
charged by releasing security if he relies on state- 
ments made by one without authority to bind the 
creditor,’ nor if the security is released through the 
fraud of the principal in which the creditor did not 
A surety is not discharged by the rep- 
resentations of the creditor by which the surety is 
induced to apply funds given to him by the debtor 
to apply to the payment of the secured debt to. the 


payment of some other claim, where no fraud is 


conduct on the part of the payee and 
holder discharges the surety; and es- 
pecially is this true where the maker 
was solvent when such information 
was given the surety, but insolvent at 
the time of the trial of the suit upon 
the note. Strickland v. Coleman, 32 

Ga. A, 356, 123 SH 38. 
95. Ga.—Bullard v. Ledbetter, 59 
82 Iowa 


: Auchampaugh v. 
Schmidt, 80 Iowa 186, 45 NW 567. 
Mass._—Harris v. Brooks, 21 Pick. 
195, 32 AmD 254. 
Mo.—West vy. Brison, 99 Mo. 684, 
693, 13 SW 95; Biggerstaff v. Hoyt, 


62 Mo. 481. 
Vt.—Hickok ov. Farmers’, etc., 
Bank, 3) Vt. 476: 


“If the creditor gives the surety to 
understand that he will look to the 
principal debtor, alone, for payment, 
and the surety is thereby lulled into 
security to his loss, the creditor 
should suffer the consequences.” 
West v. Brison, supra [quot Neely- 
ville Bank v. Lee, 182 Mo. A. 185, 192, 
168 SW 796]. 

96. Taylor v. Lohman, 74 Ind. 418: 
Heitsch v. Cole, 47 Minn. 320, 50 NW 
235; Driskell v. Mateer, 31 Mo. 325, 
80 AmD 105; Neelyville Bank v. Lee, 
(Mo. A.) 208 SW 1438. See Hogaboom 
v. Herrick, 4 Vt. 131 (quere). 

[a] Statement as to sufficient se- 
curity.— Where, when accommodation 
makers were about to take security 
from the principal maker, the note 
holder told the accommodation mak- 
ers that he had taken security from 
the principal maker sufficient to se- 
cure all his indebtedness, and that 
the accommodation makers would 
not be liable, and the accommodation 
makers were thereby induced to re- 
frain from taking such security from 
the principal maker, who was then 
solvent and afterward became _ in- 
solvent, the ‘holder was estopped, up- 
on failing to realize on such security, 
to bring suit against such maker. 
Neelyville Bank v. Lee, (Mo. A.) 208 
Sw 143. 

[b] Promise to release.—If a 
surety, in reliance on a promise by 
the creditor to release him if he 
would refrain from taking security 
from the principal, does refrain from 
taking security, he will not be liable. 
Heitsch v. Cole, 47 Minn. 320, 50 NW 


225. 
97. Howe Mach. Co. v. Farrington, 
82 N. Y. 121; Wheeler v. Benedict, 
478; Brubaker v. 


360 fun GN: Wes) 
Okeson, 36 Pa. 519. 

98. Huntington First Nat. Bank v. 
Williams, 126 Ind. 423, 26 NE 75; 
Smith v. McCall, 68 Mo. A. 631; Ma- 
hurin v. Pearson, 8 N. H. 539. 

99. Gillen v. Kentucky Nat. Bank, 

8 SW 1938, 10 KyL 97; Bruce v. Laing, 
tee. Civ. A.) 64 SW 1019. 

1. Brubaker v. Okeson, 36 Pa. 519. 

2. Wheeler v. Benedict, 36 Hun 
(N. Y.) 478. 

fa] Acknowledgment of payment. 
—The declaration of the creditor to 


charged,® or where the surety did not offer to re- 


the surety that he was indebted to 
the principal on open account, and 
that there was to be a settlement be- 
tween them, and that he would not 
therefore hold the surety further 
bound to pay the debt, although not 
good as a release, is prima facie an 
acknowledgment of payment, and 
will defeat a recovery ‘against the 
surety unless plaintiff shows affirma- 
tively that the claim of the principal 
against him is insufficient to satisfy 
one debt. Foster v. Walker, 34 Miss. 

3. Auchampaugh v. Schmidt, 77 
Iowa 13, 41 NW 472; Driskell v. Ma- 
teer, 31 Mo. 325, 80 AmD 105; Evans 
v. Mengel, 1 Pa. 68; Miller v. Knight, 
6 Baxt. (Tenn.) 503; National Bank 
of Commerce v. Gilvin, (Tex. Civ. A.) 
152 SW 652, 658. 

“A surety is not discharged by the 
fact that the creditor tells him that 
arrangements had been made looking 
toward the payment of a debt, and the 
surety need trouble about it no more.” 
National Bank of Commerce v. Gil- 
vin, supra. 

4 Rowley v. Jewett, 56 Iowa 492, 
9 NW 353; Carpenter v. King, 9 Metc. 
(Mass.) 511, 43 AmD 405; Cochecho 
Nat. Bank v. Haskell, 51 N. H. 116, 12 
AmR 68; Bissell v. Franklin First 
Nat. Bank, 69) Pa. 1415. 

5. Mathews v. Everett, 84 Ga. 
472, 11 SE 135; Craig v. Cox, 2 Bibb 
(Ky.) 309, 5 AmD 609; Schuff v. Ger- 
mania Safety Vault, etc., Co., 43 SW 
229, 19 KyL 1457. 

6. Speed v. Willow Springs Distil- 


ae Co., 140 Ky. 269, 272, 130 SW 
‘When, as in this case, there is 


placed in the custody of a surety as 
part of an agreement with the credi- 
tor by which the obligation of surety- 
ship is assumed, property or securi- 
ties to be held by the surety as in- 
demnity, and the creditor directs the 
surety who is holding the property 
or securities for the purpose men- 
tioned to deliver or surrender the 
same to the principal, the surety will 
be released to the extent of the value 
of the property or securities so deliv- 
ered or surrendered.” Speed v. Wil- 
low Springs Distilling Co., supra. 

[a] Tllustration.— Where the cred- 
itor induced the surety to become 
such by putting into the surety’s 
warehouse certain whisky for which 
the principal owed money, and later 
told the surety to release the whis- 
ky because the creditor had full con- 
fidence in the principal, the surety 
was released from liability to the ex- 
tent of the whisky delivered without 
prepayment. Speed We Willow 
Springs Distilling Cos, E20 iGya 2698 


130 SW 1103. 

7. Butler v.. Hamilton, 2°S. CC) Ea: 
226, 2 AmD 692; Beckham v. Shackel- 
ford, 8 Tex. Civ. A. 660, 29 SW 200. 

8. Gillett v. Wiley, 126 Ill. 310, 19 
NE 287, 9 AmSR 587; Washington 
Dist) Prob.iCt. vw. St. Clair 520vV tees 

9. Jones v. Watson, 13 Ga. A. 390, 
79 SE 239. 
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‘store the status quo by reviving the discharged 


elaim.?° 
[§ 258] 2. Act of Principal. 


fraud.!3 


[§. 259] P. Relinquishment, Loss, or Misapplica- 
tion of Funds or Securities*—1. 


10. Jones v. Watson, supra. 

11. Ind.—Sullivan v. Cluggage, 21 
Ind. A. 667, 52 NE 110. 

Iowa.—Reints v. Uhlenhopp, 149 
lowa 284, 128 NW 400. 

Mo.—Burge v. Duden, 105 Mo. A. 
8, 78 SW 653. 

Alta.—Massey-Harris Co. v. Bap- 
tiste, 9 Alta. L. 71, 24 DomLR 753, 
32 WestLR 435, 9 WestWkly 149. 

Man.—Blackwood v. Percival, 14 
Man. 216, 22 CanLTOccNotes 268. 

[a] For instance, if the surety 
sees fit to rely on the statements of 
the principal, and is injured thereby, 
he has only himself to blame. Mas- 
sey-Harris Co. v. Baptiste, 9 Alta. L. 
71, 24 DomLR 753, 32 WestLR 435, 9 
WestWkly 149. 


12. Bond ‘vy. ‘Ray, 5 Humphr. 
(Tenn.) 492. 

13. Sailly v. Elmore, 2 Paige (N. 
Y.) 497; Wilson v. Green, 25 Vt. 450, 
60 AmD 279. 

14. JIowa.—Magney v. Roberts, 129 
Iowa 218, 105 NW 480. 


Mo.—Lakenan v. North Missouri 
Trust Co., 147 Mo, A. 48, 126 SW 547. 

N. H.—City Bank v--Young, 43 N. 
EAS 

N. Y.—Coe v. Cassidy, 72 N. Y. 133. 

N. D.—Scandinavian American 
Bank v. Re 41 N. D. 276, 172 NW 
665. 

Tex.—Scott v. Llano County Bank, 
99 Tex. 221, 89 SW 749 [rev (Civ. A.) 
85 Ae 301]. 

W. Va.—-Philippi First Nat. Bank 
v. Kittle, 69 W. Va. 171, 71 SE 109, 
37 LRANS 699, AnnCasi912D fers: 

[a] Jury question.—It is for the 
jury to determine whether the credi- 
tor exercised proper care. Magney v. 


Roberts, 129 Iowa 218, 105 NW 430; 
Brown v. Farmers’, etc., Nat. Bank, 
88 Tex. 265, 31 SW. 285, 383 DRA 359. 
15. Extent of discharge see infra 
§ 268. 
16. U. S.—Southern Pac. Co. v. 
Globe Indemn. Co., 21 F, (2d) 288. 


Colo.—Day v. McPhee, 41 Colo. 467, 
Bl Be SAU 

Ill.—Alexander Lumber Co. vy. 
fotna Acc.,; etc., Co., 296 Tll. 500, 129 
NE 871 [rev 215 Ill. A. 555]; Rogers v. 
Township 23 School Trustees, 46 Il. 
428; Lawrence v. Hammond, 208 Ill. 
Avy 31. 

TInd.—Southern Surety Co. v. Mer- 
chants’, etc., Bank, (A.) 161 NE 842 
[den reh (A.) 159 NE 3]. 

Iowa.—Bankers’ Surety Co. v. Lin- 
der, 156 Towa 486, 137 NW 496. 

Ky.—Southern Nat. Life Realty 
Corp. v. People’s Bank, 178 Ky. 80, 
198 SW 548, 179 Ky. iM 200 SW 313: 
Elsey v. People’s Bank, 166 Ky. 386, 


179 SW 392. 

La.—Alexandria Bank, etc., Co. v. 
Honeycutt, 161 La. 261, 108 S 475; In- 
terstate Trust. etc., Co. v. Young, 135 
La, 465, 65 S 611. 

Mass. . Kelly, 228 Mass. 
571, 117 NE 907; Johnson v. Mills, 10 
Cush. 503. 

Mo.—Long v. Mason, 273 Mo. 266, 


200 SW 1062 [answering cert ques- 
tions 185 Mo. A. 641, 171 SW 690]; 
Lakenan vy: North Missouri Trust 
Co., 147 Mo. A. 48, 126 SW 547. 
Mont.—Vinson  v. Pelletier, 78 
apne 254, 255 P 1067. 
J.—Van Hoesen vy. Gelfen, (Ch.) 
143. UNI 
N. Y.—Grow v. Garlock, 97 N. Y. 


It is not a defense 
that the surety relied on information from the prin- 
cipal and was thereby induced to refrain from pro- 
tecting himself,? even though such information was 
fraudulent,” unless the creditor was a party to the 
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creditor or obligee, who has securities or funds in 


his possession applicable to the payment of the se- 


of his duty, 


In General. A 


81, 14 AbbNCas 487, [rev 15 NYWkly 
pig 259]; Barnes v. Mott, 64 N. Y. 
SO caged AmR 625 {aff 6 Daly £50, n51 
HowPr 27 (aff 16 AbbPrNS 57) 13 
Pitts v. Congdon, 2 N. Y. 352, 51 AmD 
299; Cohen v. Rossmoore, 225 App. 
Div, 300, 283 NYS 196. 

N. C._-Kennedy v. Atlantic Trust, 
etc., Co., 180 N. C. .225, 104 SE 464; 
Guilford Lumber Mfg. Co. v. Holla- 
day, 178 N. C. 417, 100 SE 597. 

Okl.—Johnson v. Jones, 39 Okl. 323, 
135 P12, 48 LRANS 547. 

Pa.—Clow v. Derby Coal Co., 98 


Pa. 432; Richards v. Com., 40 Pa. 
146; Com. v. Vanderslice, 8 Serg. & 
R. 452; Griesmere v. Thorn, 32 Pa. 


Super. 13; Sonnefeld v. Brennan, 17 
Pa. Dist. 267; Cunningham v. Mor- 
row, 24 Pa. Co. 348. 

R. I.—Otis v. Von Storch, 15 R. I. 
41, 23 A 39. 

Tex.—Lubbock First Nat. Bank v. 
Alexander, (Civ. A.) 4 SW (2d) 298; 
Indemnity Ins. Co. of North Ameri- 
ca v. Bassett, (Civ. A.) 299 SW 714; 
Caraway v. Fowler, (Civ. A.) 255 SW 
995; Lee v. Purdon First Nat. Bank, 
(Civ. Av) 2254SWi-394. 

Wash.—State v. Hartford Acce., etc., 
Co., 140 Wash. 278, 248 P 432. 

W. Va.—-Hamilton vy. Republic Cas- 
valty Co.) L02 We Va. .32).135 SH). 259; 
Williams v. Brown, 70 W. Va. 472, 74 
SE 409; Parsons vy. Harrold, 46 W. Va. 
122, 32 SE 1002; Cumberland First 
Nat. Bank v. Parsons, 42 W. Va. 137, 
24 SE 554. 

Wis.—Platteville Joint School Dist. 
No. 4 v. Bailey-Marsh Co., 181 Wis. 
202, 194 NW 171; State Bank vy. Mich- 
el, 152 Wis. 88, 139 NW 748, 1131; 
Pauly Jail Bldg., ete., Co. v. Collins, 
138 Wis. 494, 120 NW 225. 

Ieng.—Merchants’ Bank v. Maud, 18 
Wkly. Rep. 312 [rev on other grounds 
19 Wkly. Rep. 657]. 

Ont.—Farmers’ Loan, ete., Co. v. 
Patchett, 6 Ont. L. 255, 2 OntWR 702. 

[a] Unexecuted agreement to re- 
linquish will not discharge the sure- 
ty. Security State Bank y. Dawson, 
(Tex. Civ. A.) 261 SW 821. 

[b] Where debt is under seal, the 
defense is, in some _ jurisdictions, 
available only in equity. Parsons v. 
Harrold, 46 W. Va. 122, 32 SH 1002; 


Cumberland First Nat. Bank v. Par- 
sons, 42 W. Va. 1387, 24 SE 554. 
[c] Creditor lending funds to 


debtor.—Where the debtor brings to 
the creditor the money necessary to 
pay the principal obligation, and the 
creditor, without any agreement for 
extension of time, permits the debtor 
to keep the money to pay other debts, 
thereby in effect lending it to him, the 
surety is discharged. Johnson  v. 
Mills, 10 Cush. (Mass.) 503. 

. S—Allen v. O’Donald, 23 


Ja.—Griffeth v. Moss, 94 Ga. 199, 21 


SE 463; Small v. Hicks, 81 Ga. 691, 
8 SE 628 
Kan.—Salina Y. M. C. A. v. Ritter, 


90 Kan. 332, 133 P 894, LRA1915C 170, 
92 Kan. 467, 140 P 892, LRA1915C 177. 
Ky.—Darland v. Springfield First 
Nat. Bank, 177 Ky. 261, 197 SW 826. 
N. M.—Morgan v. Salmon, 18 N. M. 
V2, 13> SP P53) RAO oR 207% 
Oh.—Senter v. Senter, 87 Oh. St. 
370, LOLONE 2725 


cured debt, is under the obligation to the surety to 
use ordinary care and prudence to preserve such se- 
curities or funds for the surety’s benefit,++ and the 
surety is discharged from further liability either en- 
tirely or pro tanto1® if the creditor, in dereliction 
relinquishest® or loses them by his will- 
ful acts'’ or through his negligence,1* or if he con- 
sents to a material alteration of the security to the 


Tenn.-—Saunders v. Lanier, 128 
Tenn. 693, 164 SW 780, AnnCas1915C 
370. 

Tex.—Murrell v. Scott, 51 Tex. 520; 
Indemnity Ins. Co. of North America 
Vi. Bassett, (Civ.* A), -299 ~SW 274; 
Means v. Worthington, (Civ. A.) 147 
SW 345. 

Eng.—Harberton v. Bennett, Beatty 
soe Mayhew v. Boyes, 103 L. T. Rep. 
INR Shouts 

See Clason v. Selensky, 9 Sask. L. 
396, 31 DomLR 793, 10 WestWkly 677 
(holding that lien was not shown to 
have been relinquished). 

18. U.S.—Evans v. Kister, 92 Fed. 
828, 35 CCA 28. 

Colo.—Mulvihill v. Arvada First 
Nat. Bank, 80 Colo. 72, 249 P 504. 

Ga.—Cordele Grocery Co. v. Thig- 
pen, 4 Ga. A. 643, 62 SE 97. 

Ill.—Pfirshing v. Peterson, 98 Ill. 
AS E08 

Ind.—Crim v. Fleming, 101 Ind. 
154; Smith v. McKean, 99 Ind. 101. 

Iowa. —Magney v. Roberts, 129 
Iowa 218, 105 NW 430; Hendryx Vv. 
Evans, 120 Iowa 310, 94 NW 853; 
Mingus v. Daugherty, 87 Iowa 56, 54 
NW 66, 45 AmSR*‘ 354; Middleton v. 


Marshalltown First Nat. Bank, 40 
Iowa 29, 
Ses ee v. Bigger, 3. Ky. Op. 


COL arr eo aes v. Tongue, 3 Bland 

Nebr.—Nebraska re Bank sv. 
May, 17 Nebr. 262, 220 NW 276. 

N. Y¥.—-Shutts AS ae 100 N. Y. 
539, 3 NE 588, 53 AmR 231; Remsen 
Vv. Beekman, 25 N. Y. 552; Schroep- 
on Vv. Shaw, 38 N. Y. 446 [att 5 Barb. 


Pa.—Griesmere v. Thorn, 32 Pa. 
Spee: 13; Fast v. Wilson, 2 AmLJ 


Tex.—Harrison Mach. Works v. 
Templeton, 82 Tex. 443, 18 SW 601; 
Thompson v. Godden, (Civ. A.) 2 SW 
(2a) 528; General Bonding, ete., Co. 
v. Harlan, (Civ. A.) 196.SW 906. 

W. Va.—Philippi First Nat. Bank 
v. Kittle, 69. -W. Va. 171, 71 SE 109, 
37 LRANS 699, AnnCas1912D 113. 


Eng.—Wulff v. Jay, L. R. 7 Q. B. 
756; Northern Banking Co., Ltd. v. 
Newman, [1927] Ir., 520; Strange Vv. 


Fooks, 4 Giffard 408, 66 ‘Reprint 765; 
Capel v. Butler, 2 Sim. & St. 457, 1 
EngCh 457, 57 Reprint 421. 

Ont. —Bailey v. Griffith, 40 U..c) Q. 
B. 418. 

- Que.—Canada ‘Trust, etce., Co. v. 
Wurtele, 13 Que. K. B, 329 [app dism 
30) Cam iSuGe 663, 

Sask.—Toronto Bank v. Roeder, 14 
Sask. L. 465, 63 DomLR 459. 

[a] Waste.— Where an oil compa- 
ny gave a bank a bill of sale of all its 
properties on a lease to secure a note 
given by the individual stockholders 
of the company, and permitted the 
bank to take possession oe the prop- 
erty for the purpose of disposing of 
it in satisfaction of its debts, it be- 
came the duty of the bank to exercise 
ordinary care to secure and preserve 
the property from waste, injury, or 
loss; and, if the bank failed to dis- 
charge such duty, and as a result any 
of the property was wasted, lost, or 
destroyed, the sureties on ‘the note 
secured by the bill. of sale were en- 
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prejudice of the surety,’® or by any act deprives the 
surety of the right of subrogation.?° 
ment operates as a discharge of the surety with- 
out regard to the existence of collusion?! or time 
when the creditor received the security held by him,?? 
or whether the surety has knowledge thereof,?® or 
whether the principal lacked capacity to enter into 
But relinquishment dées not so 
operate where the creditor has no knowledge and is 
not chargeable with knowledge of the existence of 
the suretyship,?® or where the act relied on as con- 
stituting the relinquishment was not the proximate 


the econtract.?* 


eause of the loss.?°® 


Loss not attributable to creditor. 
not discharged if the loss of security results from 
the fault of some one other than the ereditor.?7 
if relinquishment of security bé by a part only of 
those entitled to enforce the liability of a surety, 


titled to be discharged from liability 
to the extent of the reasonable value 
of waste. Blocksom v. Guaranty 
State Bank, etc., Co., (Tex. Commn. 
A.) 251 SW 1025, [rev (Civ. A.) 241 
SW 315]. 

19. American Bonding Co. v. Pueb- 
Jominwie COs, Loli beds ih 80 COAL 97; 
9 LRANS 557, 10 AnnCas 357; Mon- 
roe v. De Forest, 53 N. J. Eq. 264, 31 
A 773; Hatch v. Blackettville First 
State Bank, (Tex. Civ. A.) 270 SW 
1093; Schmidt v. Gavriloff, 17 Sask. 
L. 218, [1923] 2 WestWkly 173. 

20. U. S.—American Bonding Co. 
v. Pueblo Inv. Co., 150 Fed. 17, 80 CCA 
97, 9 LRANS 557, 10 AnnCas 357. 

Tll.— State Bank v. Bryan, 186 Il. 
A 207, 212° [aff 268 Ill. 151, 108 NE 
1004, and cit Cyc]. 

Ind.—Crim v. Fleming, 101 Ind. 154. 

La.—Gay v. Blanchard, 32 La. Ann. 
497; Kennedy v. Bossiere, 16 La. Ann. 
445; Pratt’s Succession, 16 La. Ann. 
357; Daigle’s Succession, 15 La. Ann. 
594; Coons v. Graham, 12 Rob. 206; 
McGuire v. Wooldridge, 6 Rob. 47; 
Merchants’ Bank v. Cordeviolle, 4 
Rob. 506; Comstock vy. Créon, 1 Rob. 
528; Hereford v. Chase, 1 Rob. 212; 
Offutt v. Hendsley, 9 La. 1; New Or- 
Jeans v. Blache, 6 La. 500; Ahbat v. 
Holmes, 3 La. 351; Bossier State 
Bank v. Hamner, 7 La. A. 323. 

Md.—Garey v. Hignutt, 32 Md. 552. 

Miss.—Payne v. Commercial Bank, 
14 Miss. 24. 

Mo.—Kansas City v. Southern Sure- 
ty Co., 203 Mo. A. 148, 219 SW 727. 

N. Y.—Phelps v. Borland, 103 N. Y. 
406, 9 NE 307, 57 AmR 755; Kohler 
Vv. Matlage, 72 N. Y. 259 [aff 42 N. Y. 
Super. 247]; Cory v. Leonard, 56 N. 
Y. 494 [aff 1 Thomps. & C. 183]; Bar- 
hydt v. Ellis, 45 N. Y. 107; Chester 
v. Kingston Bank, 16 N. Y. 336 [aff 
17 (Barb. veil]; La Farge v. Herter, 
11 Barb. 159 [aff 9 N. Y. 241]; Boyd 
v. McDonough, 39 HowPr 389. 

N. C.—Brown Carriage Co. v. Dowd, 
Tb oN. Gs 800, LSE 721, 


N. D.—Scandinavian American 
Bank v. Westby, 41 N. D. 276, 172 
NW 665. 4 

Or.—Keel v. Levy, 19 Or. 450, 24 P 
253. 


Pa.—Boschert v. Brown, 72 Pa. 372. 

Tenn,—Allen v. Henley, 2 Lea 141; 
Scanland v. Settle, Meigs 169. 

Vt.—Smith v. Day, 23 Vt. 656; Man- 
chester Bank v. Bartlett, 13 Vt. 315, 
37 AmD 594. 

Ing.—Harberton v. Bennett, Beat- 
ty 386. 

Gan —Canaday (Trusts, ete... (Cojncv. 
Wurtele, 35 Can. S. C. 663. 

[a] Breach of trust.—If a trustee 
in insolvency purchases a judgment 
against his insolvent, and, by refus- 
ing to disclose the amount paid, for- 
feits all claim to distribution from 
the estate of the insolvent, he has no 
right to enforce the judgment against 
a surety. Garey v. Hignutt, 32 Md. 


B52. 
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Relinquish- | affected.2§ 


the fraud.?° 


Sureties are 


And 


{b] Carrier’s lien.—Where a rail- 
road surrendered its carrier’s lien for 
transportation of building material 
by delivery of the material without 
payment of freight, it could not en- 
force its claim for unpaid freight 
against the contractor’s surety, since, 
if it had not surrendered its lien, the 
surety could have had the benefit of 
subrogation. Kansas City v. South- 
ern Surety Co.,; 203 Mo. A. 148, 21:9 
SW 727. 

21. Scott v. Llano County Bank, 
99 TDRex i221 89 “Swe 495 reve Civ. 
A.) 85 SW 301]. 
vrs Holland v. 51 Ind. 


Johnson, 


Pledge v. Russ, Johns. 663, 70 Re- 
print 585; Campbell v. Rothwell, 47 
AS uOmBs 144% 
roe Freaner v. Yingling, 37 Md. 
af 
24. Sample v. Cochran, 82 Ind. 260. 
25. Lubbock First Nat. Bank v. 
pee eae (Tex. Civ. A.) 4 SW (2d) 
[a] Bona fide holder for value.— 


The fact that an indorsee in due 
course did not sue to foreclose a chat- 
tel mortgage securing the note does 
not operate as a release of one sign- 
ing as a comaker who was, in fact, 
a surety. Womack v. Davidson, (Tex. 
Civ. A.) 242 SW 1107. 

26. Self Motor Co. v. Crowell First 
State Bank, (Tex. Civ. A.) 226 SW 

8. y 

[a] Failure to register chattel 
mortgage.—Where a chattel mort- 
gage was binding between the par- 
ties, and the mortgagee or assignee 
might have seized the property which 
was removed by the mortgagor with- 
out consent, the fact that the instru- 
ment was not registered was not the 
proximate cause of the removal, and 
so would not discharge a surety on 
such mortgage. Self Motor Co. v. 
Crowell First State Bank, (Tex. Civ. 
A,) 226 SW 428. 

27. Ill.—Kaufman v. Loomis, 
Ill. 617 [rev 13 Ill. A. 124]. 

N. H.—New Hampshire Sav. Bank 
v. Downing, 16 N. H.\187. 

N. Y.—Sternback v. Friedman, 23 
Mise. 173, 50 NYS 1025 [mod on oth- 
er grounds 34 App. Div. 534, 54 NYS 
609]. 


110 


Tex.—Womack v. Davidson, (Civ. 
A.) 242 SW 1107. ‘ 
Eng.—Hardwick v. -Wright,’ 35 


Beav. 133, 55 Reprint 845. 

Ont. 2outley v. Gorman, 47 Ont. 
L. 420, 55 DomLR 58. 

[a] Mistake made in good faith.— 
Where the creditor, in opposition to 
the wishes of the surety, refused to 
assent to a settlement of a claim 
against a railroad company for an 
alleged infringement of a patent, as- 
signed by the principal to a trustee as 
security, the surety is not released, 
although shortly thereafter the pat- 
ent was declared invalid, thus making 
the claim valueless. It was the duty 


Freaner v. Yingling, 37 Md. 491;- 
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the rights of the others to hold the surety are not 
Thus sureties for an employee are not 
discharged if a return of property deposited by him 
to secure money wrongfully taken is procured by 
means of fraud of the principal,?® unless the cred- 
itor was negligent in permitting the perpetration of 
A surety is not discharged by relin- 
quishment of security by a cosurety*? or a loss caused 
by the surety himself,*? or through his negligence,** 
or with his consent,?4 or by a third person, such as 
by one holding security in trust,?°> or by an agent 
whom the creditor has used due care in appointing, 
but for whose acts he is not responsible.?¢ } 
the right of the creditor to proceed against. a surety 
be prejudiced by the misappropriation of property 
of the principal by a cosurety.37 
discharged by a loss of security resulting from an _ 
order of court.*§ 


Nor ean 


A surety is not 


of the trustee to get as much as pos- 
sible; and the creditor cannot be prej- 
udiced by a mistake made in good 
faith. Kaufman v.. Loomis, 110 Ill. 
(abel bree oul) AUS Ae Leta 

28. U.S. Fidelity, etc., Co. v. Oma- 
ha Bldg., etce., Co., 116 Fed. 145, 53 
CCA 465 [certiorari den 187 .U. S. 642 
mem, 23 SCt 843 mem, 47 L. ed. 346 


mem]; Duluth y. Heney, 43 Minn. 
155, 45 NW 7; King v. Murphy, 49 
Nebr. 670, 68 NW 1029; Doll v. 


sCrume, 41 Nebr. 655, 59 NW 806. 


29. McShane v. Howard Bank, 73 
Mad. 135, 20 A 776, 10 LRA 552; Ham- 
lin v. Klein, 8 App. Div. 413, 40 NYS 
833;° Matter of Tagliabue, 123 Misc. 
666. 206 NYS 222. 

30. Merchants’ Bank v. McKay, 12 
Ont. 498 [app dism 15 Can. S. C. 672]. 


31. Whitehill v. Wilson, 3 Penr. & 
W. (Pa.) 405, 24 AmD 326; Barton’s 
HSt, a3 Delo.” Gea us 0: 

32. Schroeppel v. Shaw, 5 Barb. 
338 [aff 3 N. Y. 446]. 

3c. (brannon. v.74 Harrisn 17 SSG: 
423, 109 SE 396; Ramsey v. Wahl, 


(Tex. Commn. A.) 235 SW 8388 [rev 
(Civ. A.) 218 SW 559]. 

[a] Failure to inquire.—Where 
surety on a note indorsed without 
understanding that it was to be se- 
cured by a mortgage, without inquir- 
ing as to whether security was taken, 
or whether it was in proper shape or 
recorded, and exercised no vigilance 
for his own protection, as by request- 
ing that the mortgage be recorded, 
he is not released from liability be- 
cause of loss in the value of the se- 
curity caused by the failure of the 
obligee to record the mortgage. 
Brannon v. Harris, 117 S. C. 423, 109 
SE 396. 

{b] Failure to request enforce- 
ment.—A surety on a note for the 
purchase price of a saloon secured 
by a chattel mortgage on the equip- 
ment, who, with the maker of the 
note, remained in possession of the 
mortgaged property and never re- 
quested suit on the note and mort- 
gage as provided by statute, was not 
discharged entirely or pro tanto by 
the note owner’s failure, by mere in- 
action or passive negligence, to, pro- 
ceed to enforce the mortgage until 
the property was dissipated or placed 
beyond the reach of process. Ramsey 
v. Wahl, (Tex. Commn. A.) 2385 SW 
838 [rev (Civ. A.) 218 SW 559]. 


34. Scott v. Montgomery County 
Bank, (Ark.) 250 SW 902. 
35. Murrell v. Scott, 51 Tex. 520; 


Hardwick Sav. Bank, etc., Co. v. Dren-, 
, T1 Vt. 289, 44 A 347. 


36. Routley v. Gorman, 47 Ont. L. 
420, 424, 55 DomLR 58 [cit Cyc]. 

37. State Bank v. Bozeman, 13 
Ark, 631; Prather v. Young, 67 Ind: 
480. 

38. Galphin v. McKinney, 6 S. @ 
Eq. 280;. Hardwick Sav. Bank, etc., 


Gor Ve Drennan eGP HVat- ST LsS ra aA Ae 
But see Henderson v. Terry, 62 Tex. 
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Character of funds or securities. 
plies to any funds*® or property*® belonging to the 
principal which may be rightfully retained, or to 
claims of the principal against third persons,*! or 
to a mortgage,*? or other lien upon property of the 
principal,#* such as a judgment lien** or execution 
The ereditor must have the right to apply 
the money to the secured debt before he can be 
charged with releasing the surety by not applying 
such funds;*® and the lien must be in existence, or 
the surety must request the creditor to take steps 
to establish it, in order to give the surety a right to 
A surety is not discharged by sur- 
render of security which is not enforceable*® nor by 
the release of a collateral mere personal obligation 
of the principal debtor*® or of some third person.°° 
A surety is not discharged by the loss of a right of 
distress by acts of the creditor, inasmuch as a right 


liens 2° 


its protection.4* 


281 (holding that a surety on a note 
against whom judgment is rendered, 
providing that the principal’s land 
shall be first subjected to its payment, 
is discharged from liability to the ex- 
tent of the value of the land where, 
in @ subsequent suit by the prin- 
cipal to which the surety was not a 
party, a decree vacating the former 
judgment so far as it forecloses the 
lien on the land is entered by the con- 
sent of the principal and the judg- 
ment creditor). 

39. Ala.—White v. Life Assoc. of 
America, 63 Ala. 419, 35 AmR 45; 
Perrine v. Firemen’s Ins. Co., 22 Ala. 
575; Allen v. Greene, 19 Ala. 34. 

Ga.—Walsh v. Colquitt, 64 Ga. 740. 

Mo.—Taylor y. Jeter, 23 Mo. 244. 

Nebr.—Pierce v. Atwood, 64 Nebr. 
92, 89 NW 669. 

Eng.—General Steam Nav. Co. v. 
Holt.6 ©. BieN. S259 0,690) HCEn 550) 
141 Reprint 572. 

40. U. S.—Wood v. Brown, 104 
Hed. 203, 43 CCA 474. 

Ill. —Kirkpatrick v. Howk, 80 Ill. 
122; Phares v. Barbour, 49 Ill. 370. 

Ind.—Sample v. Cochran, 82 Ind. 
260; Stewart v. Davis, 18 Ind. 74. 

Towa.—Monroe Bank v. Gifford, 79 
Iowa 300, 44 NW 558. 

Ky.—Ruble v. Norman,'7 Bush 582. 

Me.—Springer v. Toothaker, 43 Me. 
381, 69 AmD 66. 

Mass.—Fitchburg Sav. Bank v. 
Torrey, 134 Mass. 239; Baker v. 
Briggs, 8 Pick. 122, 19 AmD 311. 

N. Y.—Chester v. Kingston Bank, 


iweBarbeewh, tatt w6).N. BY. sooo. 

Pa. i Voodwell, 107 
Pa. 509. 

Tex.—Harrison Mach. Works v. 
Templeton, 82 Tex. 443, 18 SW 601; 
Kiam v.. Cummings, 13 Tex, Civea A, 
198, 36 SW 770. 

Vt.—Strong v. Wooster, 6 Vt. 536. 


ST RN SRE Yo nie el We OS Geek ls, ed 25 
41. Foss v. Chicago, 34 Ill. 488; 

Crim v. Fleming, 101 Ind. 154: Bixby 

Vorsrakiies 26 ElunGGNn Ye) Zito. 

[a] Fees.—Where the _ creditor, 
having received an assignment of fees 
due the principal as clerk of court, 
allows the principal to collect and ap- 
propriate the proceeds, the surety is 


released. Crim v. Fleming, 101 Ind. 
154. 
[b] Income.—Where the principal 


executed a power of attorney to a per- 
son authorizing him to receive a cer- 
tain annual income of the principal, 
and apply it on the debts of the prin- 
cipal, a revocation of such power of 
attorney with the consent of the per- 
son to whom it is. given will release 
sureties on a bond of the principal 
held by such person. Bixby v. Bark- 


lie, 26 Hun: (N.. Y.)) 275. 
42. Ga.—Kyle v. Chattahoochee 
Nat. Bank, 96 Ga. 693, 24 SE 149; 


Griffeth v. Moss, 94 Ga. 199, 21 SH 
463. ‘ 
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The rule ap- 


lar debt.°? 


ties.5° 


Ill. 

Iowa. 
Iowa 491, 66 NW 787; 
67 Iowa 483, 25 NW 742; 
bins, 35 Iowa 208. 

La.—Armor v. Amis, 4 La. Ann, 192; 
Coons v. Graham, 12 Rob. 206. 

Minn.—Gotzian v. Heine, 87 Minn. 
429, 92 NW 398. 

Miss.—Chism v. Thomson, 73 Miss. 
410, 19 S 210; Chaffe v. Taliaferro, 58 
Miss. 544. 

N. Y.—Malone Third Nat. Bank v. 
Shields, 55 Hun 274, 8 NYS 298; Hayes 
Vv. Ward, 4 Johns. Ch. 123, 8 AmD 554. 

Or.—Keel v. Levy, 19 Or. 450, 24 P 
253; Brown v. Rathburn, 10 Or. 158. 

Pa.—Wharton v. Duncan, 83 Pa. 40. 

Tenn.—Renegar v. Thompson, 1 Lea 


457. 

—Se Llano County, 99 
Tex. 221, 89 SW 749 [rev (Civ. A.) 85 
SW 301]; Murrell v. Scott, 51 ‘Tex: 
520; Galbraith v. Townsend, 1 Tex. 
Civ. A. 447, 20 SW 943. 

Va.—Ashby v. Smith, 9 Leigh (36 
Va.) 164. 

Eng.—Pearl vy. Deacon, 1 De G. & J. 
461, 58 BEngCh 358, 44 Reprint 802; 
pense v. Buss, Johns. 663, 70 Reprint 

De 

Ont.—Allison v. McDonald, 23 Can. 
Ss, €..635 [afl 20, Ont. A. 695): Barm= 
er’s Loan, etc., Co. v. Patchett, 6 Ont. 
L. 255, 2 OntWR 702 

43. U. S.—Evans v. Kister, 92 Fed. 
828, 35 CCA 28; Allen v. O’Donald, 23 
Fed. 573. 

Ala.—Denson v. Gray, 113 Ala. 608, 
ANAS Re But see Woodward v. 
Clegge, 8 Ala. 317 (holding that a 
bond executed by a vendor to convey 
title at a future day is a mere incident 
to the contract of purchase, and is 
not in any sense a collateral or in- 
dependent security, and the sureties 
on the: purchaser’s notes are not dis- 
charged by the vendor’s conveying 
title to the purchaser without pay- 
ment of the notes. 

Ark.—Hubbard v. Pace, 34 Ark. 80. 

Iowa.—Heitz v. Atlee, 67 Iowa 483, 
25 NW 742. 

La.—Penn v. Collins, 5 Rob. 213; 
Hereford v. Chase, 1 Rob. 212. 

Mo.—Ferguson v. Turner, 7 Mo. 497. 

N. Y.—Mutual L. Ins. Co. v. Davies, 
44 N. Y. upeh 172, 56 HowPr 440. 
N. C.—Bell v. Howerton, 111 N. C. 
69, 15 SE 891. 

Pa.—Holt v. Bodey; “18: Pa. 7207: 
Ramsey v. Westmoreland Bank, 2 
Penr. & W. 2038. 

Tenn.—Hoss v. Crouch, (Ch. A.) 48 
SW. 724. 


Bascom v. Fox, 167 Ill. A. 1. 

De Goey v. Van Wyk, 97 
Heitz v. Atlee, 
Port v. Rob- 


W. j\Va.—Cumberland First Nat. 
Bank v. Parsons, 42 W. Va. 1387, 24 
SBE 554. 

But see Coombs v. Parker, 17 Oh. 


289, 49 AmD 459 (holding that sure- 
ties on purchase-money notes are not 
discharged by the vendor’s conveying 
title to the purchaser, thereby losing 
his vendor’s lien). 

44. See infra § 263. 


Independent transactions. 
charged by a relinquishment of security given for 
some independent matter,®* or if money is paid the 
principal as compensation for services arising from 
some independent transaction.*4 

[§ 260] 2. Misapplication of Funds or Securi- 
The creditor, having received property of 
the principal, must account for it to the surety in an 
action against him,°® it being his duty to the surety 
to appropriate such property®’ and any profits there- 


[§§ 259-260 


of distress is not a security or remedy to the benefit 
of which a surety paying rent is entitled.>+ 

Where there are several sets of sureties on several 
debts, and securities are delivered to a creditor ap- 
plicable to the several debts, the fact that the eredi- 
tor did not collect some of the securities is no defense 
to an action of law against the sureties on a particu- 


A surety is not dis- 


45. See infra § 263 

46. Ewen v. Wilbor, 208 Til. 
70 NE 575 [aff 99 Ill. A. 132 

47. Perrine v. Firemen’s Ins. Co., 
22 Ala. 575. 

[a] Failure to fix lien.—If a cor- 
poration does not fix its lien upon the 
stock of a stockholder who is its debt- 
or, by refusing to permit its transfer, 
and his surety does not request that a 
transfer be refused, a transfer may be 
made by the company without losing 
any of its rights against the surety. 
pe ee v. Firemen’s Ins. Co., 22 Ala. 

48. Kelley v. Post, 37 Ill. A. 1396; 
Bedwell v. Gephart, 67 Iowa 44, 
NW 585; Loomis v. Fay, 24 Vt. 240. 

49. Glazier v. Douglass, 32 Conn. 
393; Conner v. West, 129 Va. 85, 106 


SE 762. 
50. Glazier v. Douglass, 32 Conn. 
Conner v. West, 129 Va. 85, 105 


393; 
SE 762. 

51. In re Russell, 29 Ch. D. 254. 

52. Rock Island State Bank v. Bry- 
an, 268 Ill. 151, 108 NE 1004 [aff 136 
Ei AS 2 O;7al 

53. U. S.—Equitable Trust Co. v. 
Aitna Indemn. Co., 168 Fed. 433; Mu- 
tual Lins, Co. vi eWileoxpilt BeGas; 
INOs 959/79, 8: Biss. LO7, 

Md.—American Bonding Co. v. Pro- 
gressive Permanent Bldg., Loan, etc., 
Assoc., 101 Md. 328, 61 A 199. 

Re Y.—Kohler v. Matlage, 72 N. Y. 

Okl.—Strother v. Wilkinson, 90 Okl. 
247, 216 P 436. 

Pa.—Park Bank v. Kleman, 278 Pa. 
165, 122 A 221. 

54. U.S. va Potter, 27 BH. Casi.No. 
16,076; Howe Mach. Co. v. Woolly, 50 
Iowa 549; McShane v. Howard Bank, 
73 Md. 135, 20 A 7%76, 10 DRA 652; 
Fine Arts Museum v. American Bond- 
ing Co., 211 Mass. 124, 97 NE 6338. 

[a] Salary of public officer.—Rev. 
St. (1878) § 1766, authorizing the 
withholding of the salary of an officer 
in arrears, does not form any part of 
the contract with the sureties upon 
the bond of such officer, but is to se- 
cure and protect the government, and 
to insure punctuality, on the part of 
public officers, and if an unauthorized 
payment is made by the proper officer 
whose duty it is to pass upon and 
allow salaries, the government is not 
responsible for his conduct, and the 
sureties are not discharged thereby. 
U. S. v. Potter, 27 F. Cas. No. 16,076. 

55. Application of payments see 
supra §§ 177-181. 

Recovery of payments eee after 
misapplication see infra § 38 

Rights of surety as to aecanity as 
against: 

Creditor see infra §§ 378-383. 
Principal see infra §§ 423-432. 


492, 


56. Spalding v. Susquehanna Coun- 
ty Bank, 9 Pa. 28. 
57. U. S.—Brown v. Newton First 


Nat. Bank, 112 Fed. 901, 50 CCA 602, 
56 LRA 876. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 260-262] 


from** to the debt for which the security was given. 
If the creditor fraudulently enecumbers or conceals 
the property of an insolvent principal,®® or having 
received security for the debt for which the surety 
is bound applies it to a purpose other than the sat- 
isfaction of that debt,°° even though the debt seeured 
is not yet due,*! or applies funds already appropri- 
ated to the purposes of the contract to other purpos- 
es,°” the surety is discharged to the extent of the 
value of the security misapplied. But the fact that 
proceeds of the property of the principal were dis- 
tributed improperly by an erroneous judgment of a 
court does not discharge the surety,®* and if the 
_ereditor applies security given by one cosurety to the 
share of that cosurety,°? or if he applies security 
given by one cosurety for both his personal indebted- 
ness and liability as surety to payment of his per- 
sonal indebtedness,®* the liability of the other co- 
surety is not affected. Consent by a creditor to an 
application of funds to which he is entitled under his 
contract to the payment of other claims, thereby re- 
ducing by so much the amount of the debt on which 
the surety is secondarily liable, is not a misapplica- 
tion of funds discharging the surety.*® 

Agreement to apply funds. Where the creditor 
has bound himself by contract to apply certain funds 
within his control to the payment of the debt, his 
failure to do so will discharge the surety from fur- 


Iowa.—Iowa Nat. Bank v. Cooper, 


131 Iowa 556, 107 NW 625. er of the note. 
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contrary to its assurances to the mak- 
Planters’ State Bank 
v. Schlamp, 124 Ky. 295, 99 SW 216, 
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ther liability.%7 

[§ 261] 3. Disposition of Security for Less than © 
Value. If property of the principal is sold irregu- 
larly or negligently by the creditors so that it 
brings less than its value, the surety is discharged 
pro tanto,°* as where the creditor bid in the property 
at a nominal sum®® or prevented others from bid- 
ding at the sale.*° But the mere fact that property 
is sold for less than its face value will not release a 
surety, if the sale was made in good faith,71 and 
although sold at private sale, if the creditor has the 
right to sell at private sale,7? and if the property 
was sold for its full market value the surety re- 
mains liable, although it might be worth more to 
him.** If the value of property sold at its market 
value has declined since the sale, the surety is not 
prejudiced and cannot complain.** So where: the 
sale is made to the surety, he cannot complain that 
the property was sold for less than its value.7® 

[§ 262] 4. Failure to Register or Record Instru- 
ment. While it has been held that a surety is not 
discharged by failure of the creditor to record the 
instrument evidencing the obligation, such as a mort- 
gage in consequence of which the security is lost,*® 
especially if the surety did not request the creditor to 
record the instrument,‘’? there are other cases to the 
contrary.‘’ Thus it has been held that a surety is 
discharged by omission of the creditor to file a war- 
34 A 452. ; 

72. Iron City Nat. Bank v. Raffer- 


ty, 207 Pa. 238, 56 A 445. 
73. 


Kan.—Packard v. Herrington, 41 
Kan. 469, 21 P 621, 

N. H.—New Hampshire Sav. Bank 
v. Colcord, 15 N. H. 119, 41 AmD 685. 

Tex.—Ward v. Womack, (Civ. A.) 
168 SW 4338; Embree v. Strickland, 1 
Mex, Au Cive:Cas. §31299. 

58. McKee vy. Buford, 3 B. Mon. 
(Ky.) 432; Cornell v. Hagan, 5 NYSt 1. 

59. Robeson vy. Roberts, 20 Ind. 155, 
83 AmD 308; McMullen v. Hinkle, 39 
Miss. 142; Greenwood First Nat. Bank 
v. Wilbern, 65 Nebr. 242, 90 NW 1126, 
93 NW 1002, 95 NW 12. 

60. Cal.—Eppinger v. 
114 Cal. 620, 46 P 613. 

Ga.—Barrett v. Bass, 105 Ga. 421, 31 
SE 435; Montgomery v. Martin, 94 Ga. 
219, 21 SE 5138; Parks v. Savannah 
aoe ete., Co., 34 Ga. A. 554, 130 SE 
365. 

Iowa.—De Goey v. Van Wyk, 97 
Iowa 491, 66 NW 787. 

La.—J. R. Watkins Co. v. Price, 3 
La. A. 423. 

Mo.—Tolle v. Boeckeler, 12 Mo. A. 
54. 

N. Y.—Sternbach v. Friedman, 34 
App. Div. 534, 54 NYS 608. 

Or.—Keel v. Levy, 19 Or. 450, 24 P 
253. 

Pa.—Beaver Trust Co. v. Morgan, 
259 Pa. 567, 103 A 367; Hutchinson v. 
Woodwell, 107 Pa. 509; Kuhns v. 
Westmoreland Bank, 2 Watts 136; 
Lichtenthaler v. Thompson, 13 Serg. & 
Robo mA Dy Ooi. 

S. C.—Rosborough v. McAliley, 10 
S. ©. 235: ; 

Tex.—Letteau v. Boyle, (Civ. A.) 
256 SW 652; Western Bank, etc., Co. 
v. Gibbs, (Civ. A.) 96 SW 947; Morris 
v.. Booth, (A.) 18 SW 639. 

Vt.—Hurd v. Spencer, 40 Vt. 581. 

Va.—Donally v. Wilson, 5 Leigh (32 
Va.) 329. 

Eng.—Dixon v. Steel, [1901] 2 Ch. 
602; Pearl v. Deacon, 1 De G. & J. 461, 
58 EngCh 358, 44 Reprint 802. See 
Taylor v. New South Wales Bank, 11 
App. Cas. 596 (where surety was held 
not discharged by a proper disposition 
of mortgaged property). 

[a] Rule applied.—The surety ona 
note discounted at a bank is dis- 
charged from liability thereon by the 
bank’s applying its proceeds to the 
payment of another note due the bank, 


[50 C. J.—11] 


Kendrick, 


30 KyL 473. 

Obligation of bank to apply deposit 
see Banks and Banking § 356. 

61. Western ‘Bank, etc., Co. v. 
Gibbs, (Tex. Civ. A.) 96 SW 947. 

62. Platteville Joint School Dist. 
No. 4 v. Bailey-Marsh Co., 181 Wis. 
202, 194 NW 171. 

63. McCalla v. Knox, 84 Ga. 291, 
10 SE 624. 

64. Margrett v. Gregory, 6 L. T. 
Rep. N.S. 548. 

65. National City Bank v. Zimmer 
Vacuum Renovator Co., 132 Minn. 211, 
156 NW 265. 

66. Wolf v. Adtna Indemn. Co., 163 
Cal. 597, 126 P 470. 

67. Ga.—Underwood v. Bass, 1 Ga. 
A623 ube aobe Ios. 

Iowa.—Barnes v. Century 
Bank, 149 Iowa 367, 128 NW 541. 
Seba s v. Whipple, 12 Ky. Op. 

Minn.—Minneapolis Brewing Co. v. 
Yahnke, 148 Minn. 178, 181 NW 331. 

Wash.—Simpson Logging. Co. v. 
American Bonding Co., 76 Wash. 533, 
Loi eae 

68. U.S.—Dibert v. Wernicke, 214 
Fed. 673, 131.CCA 109, 

Ala,—Denson vy. Gray, 113 Ala. 608, 
12 S$ 925. 

Cal.—Montgomery v. Sayre, 100 Cal. 
182, 34 P 646, 88 AmSR 271. 

Colo.—Crosby v. Woodbury, 37 Colo. 
1, 89 P 34. 

Ga.—Ward v. McLamb, 118 Ga, 811, 
45 SE 688. 

Ind.—Nichols v. Burch, 128 Ind. 
324, 27 NE. 737. 

Pa.—Beaver Trust Co. v. Morgan, 
259 Pa. 567, 103 A 367. 

Eng.—Mutual Loan Fund Assoc. v. 
Sudlow, 5 C. B. N. S. 449, 94 ECL 449, 
141 Reprint 188. 

B. G.—Royal Bank v. Pacific Bot- 
tling Works, 23 B. C. 468, [1917] 2 
WestWkly 227. 

Ont.—Martin vy. Hall, 25 Grant Ch. 


Denson v, Gray, 113 Ala. 608, 
75 SbebyAD ys 
70. Nichols y. Burch, 128 Ind. 324, 


27 NE 737. 

71. Moyers v. Stubblefield, 199 
Iowa 631, 200 NW 488; Iron City Nat. 
Bank v. Rafferty, 207 Pa. 238, 56 A 


445; “Denniston v. Hill, 1738 Pa. 633, 


Sav. 


Gillen v. Kentucky Nat. Bank, 
8 SW 198, 10 KyL 97; Coates v. Coates, 
33 Beav. 249, 55 Reprint 363. 

y her Denny v. Seeley, 34 Or. 364, 55 


75. Coe v. Cassidy, 72 N. Y. 133. 
ply Ga.—Toomer y. Dickerson, 37 


a. 428. 
pane eu Drone v. McEwen, 29 Ind. 


Miss.—Pickens v. Finney, 20 Miss. 


N. Y.—Westchester Mortg. Co. v. 
Thomas B. McIntire, Inc., 174 App. 
Div. 525, 161 NYS 384; New York 


Nat. Exch. Bank v. Jones, 9 Daly 248. 
S. C.—Lang v. Brevard, 22 S. C. 


Hq. 59; Hampton v.! levy, 6) S.C: 
Eq. 107. 

Eng.—Jephson v. Maunsell, 10 Ir. 
Eq. 38, 132. 

77. Philbrooks v. McEwen, 29 Ind. 
eat Lang v. Brevard, 22 5S. Cc. Eq. 

78. U. S.—Southern Trust Co. v. 


Vaughn, 277 Fed. 145. 

Ark.—Sullivan v. State, 59 Ark. 47, 
26 SW 194. 

Ga.—Seymour v. Thomasville Bank, 
157 Ga. 99, 121 SE 578 [answers to 
cert questions conformed to 31 Ga. 
A. 602, 121 SH 579]; Trammell v. 
Swift Fertilizer Works, 121 Ga. 778, 
49 SE 739; Cheshire v. Hightower, 33 
Ga. A. 793, 127 SE 891; Hast Atlanta 
Bank v. Warren, 24 Ga. A. 116, 99 SE 
797; Cloud v. Scarborough, 3 Ga. A. 
7, 59 SE 202. 

Mo.—Peoples’ Bank vy. Baker, (A.) 
193 SW 632. 

Nebr.—Burr v. Boyer, 2 Nebr. 265. 

Tex.—Hall v. Wichita State Bank, 
etc., Co., (Civ. A.) 254 SW 10386; Nunn 
v. Smith, (Civ. A.) 194 SW 406; Ben- 
nett v. Taylor, 43 Tex. Civ. A. 30, 93 
SW 704; Galbraith v. Townsend, 1 
Tex. Civ. A. 447, 20 SW 943. 

Ont.—Bryans v. Peterson, 47 Ont. 
L. 298, 53 DomLR 429. 

[a] Chattel mortgage.—Where the 
creditor had a chattel mortgage duly 
recorded when received, but neglected 
to have the mortgage recorded in an- 
other state after a removal of ‘the 
property to the latter state, the sure- 
ty is discharged without regard to 
the question whether or not he has 
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rant of attorney,’® or a bill of sale,*® or a purchase- 
money note,S! whereby the benefit of the security is 
lost to the surety. But the surety is not discharged 
where the security is not entitled to be recorded,*” 
or where the creditor’s rights to the security are 
not affected by the failure to record.*? If the cred- 
itor has agreed to record a mortgage, he must do so 
within a reasonable time.*+ 

[§ 263] 5. Loss or Release of Lien of Judgment 
or Execution. The rule that relinquishment or loss 
of funds or securities by the creditor prevents a 
recovery against the surety®® to the extent of the 
value of the security relinquished or lost*® applies 
to judgment’? and execution’® liens. If a judgment, 
however, is lost by operation of law, the surety is not 
discharged,*® as where an action is brought on a 
judgment, and a new judgment obtained, the lien 
of the first judgment being lost by the rendition of 
the second.°® 

Release of execution. If the creditor, having lev- 
ied an execution on the property of the principal, 
afterward releases the levy, he thereby deprives him- 
self of recourse against the surety.°! This is not so, 
however, where a judgment is a lien upon real prop- 
erty whether levied upon or not,®? or where the 
creditor releases one levy to take out another, benefit- 
ing the surety thereby,®* or where an execution is 
taken out against both principal and surety and a 
levy first made on land of the principal is dis- 
missed and levy then made on land of the surety,?+* 
been injured. Toomer y. Dickerson,, 6 A 625; 


37 Ga. 428. Ch. 247; 
79. Watson v. Allcock, 4 De G. M. 
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Palla 


Houston v. Hurley, 2 Del. 
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or where proceedings under a defective levy are dis- 
continued,®® or where the lien is lost by operation of 
The release of a levy of the property of a 
cosurety releases the other cosureties to the extent of 
the proportion of the debt equitably due from the 
cosurety upon whose property the levy was made and 
released.®* But the release of the cosurety’s prop- 
erty would not have that effect where both cosureties 
are, as respects each other and the creditor, also 
joint principals,?® or where the signature of the co- 
surety whose property was released was. forged.®® 

[§ 264] 6. Discontinuance of Proceedings. A 
surety is not discharged because the creditor discon- 
tinues proceedings which have been begun;? or by 
the return, at the request of the creditor, of an execu- 
tion against property of the principal before a levy ;” 
or by the withdrawal of an execution which is void.® 
So it has been held that the surety is not discharged 
by the release of an attachment against the property 
of the principal unless the suit and attachment were 
at the request of the surety, in which event it has 
been considered that the surety will be discharged.° 
An abandonment of an attachment of property in a 
suit against one surety is no bar to the maintenance 
of a suit against another.® 

[§ 265] 7. Failure To Obtain or Preserve Secu- 
rity. The creditor is under no obligation to exer- 
cise a greater degree of care in obtaining or pre- 
serving security than a prudent business man would 


x 


102 SW 201, 12 AnnCas 378; Somers- 
worth Sav. Bank v. Worcester, 76 Me. 


Ga.—Brown v. Riggins, 3 Ga. 405; | 327. 


& G. 242, 53 EngCh 188, 43 Reprint | Curan y. Colbert, 3 Ga. 239, 46 AmD 96. Siegel v. Baily, 252 Pa. 231, 97 


499, 427. 
80. Wulff. v. Jay, TAiR. 7'Q:) B.1756.\);. 
81. Bledsoe v. Ivey, 27 Ga. A. 235, | 578; 

107 SE 615. 


Ind. A. 472, 104 NE 82. 


; : Iowa 323 
83. Evans v. Kister, 92 Fed. 828, 35 
CCA 28. pee 


84. Redlon v. Heath, 59 Kan. 255, ea eae ee aL eas IC BOR 


Sterne v. Vincennes First Nat. 


Bank, 79 Ind. 560; Sterne v. Vincen- | Martin v. Taylor, 8 Bush (Ky.) 384; 


82. Guyer v. Union Trust Co., 55 | mes Bank, 79 Ind. 549. 
Ilowa.—Maquoketa 


Sherraden vy. Parker, 24} Morton, 19 Mo. 263; Dobson v. Prath- 


79 Ind. 97.  Darlana v. Springfield First 
Nat. Bank, 177 Ky. 261, 197 SW 826; 


Lower v. Buchanan Bank, 78 Mo. 67; 
v. Willey, 35] Dodd v. Winn, 27 Mo. 501; Rice v. 


Or 4 NS Owes 
Release of cosurety generally see 
Marion | infra § 310. 


52 P 862. v. Duncan, 3 Ky. Op. 560. 98. Alexander vy. Byrd, 85 Va. 690, 
85. See supra § 259. Minn.—Moss v. Pettingill, 3 Minn. | 8 SE 577. 
86. See infra § 268. ‘ 217. 99. Stoner v. Millikin, 85 Ill. 218. 
87. 60 Ga. N. C.—Howerton vy. Sprague, 64 N. 1. D. C.—Starr v. U.S., 8 App. 552. 
52. ; : C. 451; Dobson v. Prather, 41 N. C. Ind.—Owen vy. State, 25 Ind. 371. 
Minn.—k Janeway, 851] 31. Nelson v. Williams, ae NG. 118; Md.—Lawson v. Snyder, 1 Md. 71; 
Minn. 384, 89 NW 4. ‘ Cooper v. Wilcox, 22 N. C. 90, 32 AmD | Somerville v. Marbury, 7 Gill & J. 275. 
Miss. v. Hinkle, 39] 695. IN) o.—Barney v.71 Clark) 405 NGtts 
Miss. 142. - 3 Oh.—Day v. Ramey, 40 Oh. St. 446; | 514; Concord Bank v. Rogers, 16 N. 
Mo.—Rice v. Morton, 19 Mo. 263;| nixon v. Ewing, 3 Oh. 280, 17 AmD| H. 9. 


Green v. Dougherty, 55 Mo. A. 217. 590; 
N. Y.—Wells v. Kelsey, 16 AbbPr 
221 note, 25 HowPr 384. 


Oh.—Findlay v. U. S. Bank, 10 Oh. Bank, 88 Pa. 157, 


59. 
Pa.—Johnson v. Hill, 23 Pa. Dist. 
39.1. : - Are 
1 cera cgitende ha v. Terry, 62 .Tex. PIO Ie OLE aie nian, 
281. . : 
pypatr a ienish v. Green, 5 Grant Ch. SRR ane P enh a Bers 
Ad 189; 


[a] Losing priority.—-A creditor 
by losing priority of a judgment pos- 1141 
sessed by him over other creditors Nay 
discharges the surety. Findlay v. U. Va 658. 
S. Bank, 10 Oh. 59. Wis.siityde a 

88. Smith v. McKean, 99 Ind. 101;]47 Nw 127 : 
Robeson vy. Roberts, 20 Ind. 155, 83 sa 


Hart v. Manahan, 15 OhNPNS 
ae —Stephens v. Monongahela Nat. 
32 AmR 438; 


ter v. Grosh, 3 LegOp 241. Pa.—\ 
Tenn.—Hutton v. Campbell, 10 Lea | Bank, 52 Pa, 343. 


McNeese, 34 Tex. 
Parker v. Nations, 33 Tex. 210; 
Chowning v. Willis, 
McKenzie v. Wiley, 27 W. 
Rogers, 59 Wis. 154, 


Eng.—Mayhew v. Cricket, 2 Swanst. 


N. Y.—Mutual L. Ins Co. v. Da- 
vies, 44 N. Y. Super. 172, 56 HowPr 
440; Fulton v. Matthews, 15 Johns. 
Krei- | 438, 8 AmD 261. 
Wayne v. 


Commercial Nat. 


1 Lea 488; Lee Porto Rico.—Quinones v. Vivoni, 


v. Shanks, (Ch. A.) 52 SW 1091; Wat-| 20 Porto Rico 458 (where the surety 


is also one of the principals). 
Vt.—Baker v. Marshall, 16 Vt. 522, 
42 AmD 528; Montpelier Bank v. Dix- 
(Civ. A.) 38 SW | On, 4 Vt. 587, 24 AmD 640. 
- 2 Blandford v. Barger, 9 Dana 
(Ky.) 22, 383 AmD 519; McNeilly v. 
Cooksey, 2 Lea (Tenn.) 39; Humph- 
rey, ve, Hatt, 6 Gratt..(47 Va.) 509s d2 
AmD 133; Knight v. Charter, 22 W. 
Va, 422; Ambler v. Leach, 15 W. Va. 


Ch,, 19.6: 


AmD 308; Brown v. Early, 2 Duv. rk On 5 ee ey 677. 
(Ky.) 369; Watson v. Reed, 4 Baxt. I tre ee DOG, ae Vater Re ees 
(Tenn.) 49. : 
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< Ga. 385; 
90. Perry v. Saunders, supra. , : 
91. Ala.—Winston v. Yeargin, 50 | J: (Md.) 243. 


92. Wood v. Brown, 104 Fed. 203, 
Wyley v. Stanford, 22 


Sasscer v. Young, 6 Gill & 


3. Wilson v. White, 82° Ark. 407, 
102 SW 201, 12 AnnCas 378. 

4  Curtice v. Bothamly, 8 Allen 
(Mass.) 336; Bellows v. Lovell, 4 
Pick. (Mass. ) 153; Herrick v. Orange 
County Bank, 27 Vt. 584; Baker v. 


Ala. 340; State Bank v. Edwards, 20] , 93 Siegel v. Baily, 252 Pa. 231, 97] warshall, 16 Vt. 523, 42’ Am 

Ala. 512. A 401; Walker v. Com., 18 Gratt. (59 | Montpelier Bank v. Dixon, 4 Mi. aay 
Cal.—Morley vy. Dickinson, 12 Cal. | Va.) 18, 98 AmD 631. 24 AmD 640. 

561. 94. Manry v. Shepperd, 57 Ga. 68; 5. State Bank v. Matson, 24 Mo 
Colo.—Thomas vy. Wason, 8 Colo. A. } Forbes v. Smith, 40 N. C. 369, 49 AmD | 333; Ashby v. Smith, 9 Leigh (36 

452, 46 P 1079. 432. Va.) 164. 


Del.—Hazel v. Sinex, 6 Del. Ch. 19, 95. Wilson v. White, 82 Ark. 407, 6. Chipman v. Todd, 60 Me. 282. 


s‘or later cases, developments and change 


Sin the law see cumulative Annotations, same title, page and note number. 
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use under the circumstances.7 He does not owe any 
duty to the surety to obtain security’ or to secure 
additional security.®° He even can waive security if 
it is offered,t° and can take security for other 
claims for which thé surety is not liable.1! It is not 
necessary for the creditor to employ active vigilance 
to realize upon his security.12_ He is not bound to re- 
vive judgment,'? or to prevent the principal from 
removing property not in the possession of the 
creditor,'* it being the duty of the surety and not 
that of the creditor to invoke the law in such eases.1° 
Where it becomes the duty of the creditor to prevent 
removal on request of the surety, and such request 
is shown, the surety is discharged if the creditor 
does not act upon the surety’s request.?® 
creditor under any duty to take active steps to pre- 
serve security,1* as to insure,!§ pay taxes,!® or make 
repairs,-° unless funds are placed in the creditor’s 
hands for the express purpose of keeping up these 
payments,*? or unless the agreement expressly pro- 
vides that the creditor shall keep them up.?? 
creditor is under no duty to administer on the es- 
tate of a deceased principal in order to protect the 


7. Lancaster v. Johnson, 12 Ky. 
Op. 256; Irwin First. Nat. Bank v. 
Foster, 291 Pa. 72; 139 A 609. 

{a] Insolvent debtor.—(1) A re- 
ceipt in full for dividends on the cred- 
itor’s claim against the receiver of 
the principal debtor under the court’s 
decree does not discharge the surety. 
Manufacturers’ Nat. Bank v. Chabot, 
ete., Co., 114 Me. 514, 96 A 836. (2) 
That a creditor who sued the prin- 
cipal without the request of a surety 
who later joined in the petition to 
have the principal adjudged bank- 
rupt, pursuant to which his attach- 
ment was dissolved, was held not to 
release the surety. Howard Nat. 


Bank v. Arbuckle, 92 Vt. 84, 102 A 476. | 


8. Rouss vy. King, 69 S. C. 168, 48 
SE 220. 

9. Berlin Nat. Bank v. Guay, 76 
N. H. 216, 81 A 475. 

10. Rouss v. King, 69 S. C. 168, 48 
SE 220; Folk v. Cruikshanks, 38 S. 
Cc. L. 248. 

11. Stokes vy. Gillis, 81 Ga. 187, 6 
SE 841; Lock Haven State Bank v. 
Smith, 85 Hun 200, 32 NYS 999 [aff 
155 N. Y. 185, 49 NE 680]; Hildebrand 
v. Deardorf, 15 Serg. & R. (Pa.) 23. 

12. Ark.—Thornton y. Bowie, 123 
Ark. 463, 185 SW 793. 

Miss.—Hickory Flat Bank v. Craw- 
ford, 132 Miss. 350, 96 S 100. 

Mo.—Phoenix Mut. L. Ins. Co. v. 
Landis, 50 Mo. A. 116. 

Pa.—Griesmere vy. Thorn, 32 Pa. Su- 
per, 13. : 

Tex.—Southern Surety Co. v. Klein, 
(Civ. A.) 278 SW 527. 

Sask.—Massey Harris Co. v. Gra- 
ham, 12 WestLR 593. 

13. Campbell v. Sherman, 151 Pa. 
70, 25 A 35, 31 AmSR 735; Kindt’s 
App., 102 Pa. 441. 

14. Lumsden vy. Leonard, 55 Ga. 
Ledoux v. Jones, .20 La. Ann. 
Taft v. Gifford, 13 Metc. (Mass. ) 


Goodacre v. Skinner, 47 Kan. 
Crane v. Stickles, 15 
Vt. 252. 


16. Toronto Bank v. Roeder, 14 
Sask. L. 465, 63 DomLR 459, [1921] 
38 WestWkly 483. 

17. Vance v. English, 78 Ind. 80. 

18. Lonstein v. Harrington, 
(Mass.) 163 NE 655; Rouss v. King, 
aes CO. able O45 BY O05. 

19. Wasson v. Hodshire, 108 Ind. 
26, 8 NE 621. 

Grisard v. Hinson, 50 Ark. 229, 
6 SW 906. 

21. Wurtele v. Canada Trust, etc., 
Mo., 13 Que. K. B. 329 [app dism 35 
Can. 4“S2 C..663 1. 

22. Kenney v. Armour Fertilizer 
Works, 33 Ga. A, 126, 126 SE 284. 


15) 
575, 28 P 705; 
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by fire.?® 


Nor is the 


The 


23. Grindol v. Ruby, 14 Ill. A. 439. 
24. Mayes v. Lane, 116 Ky. 566, 
76 SW 399, 25 KyL 824. 
'25. Gray v. Brown, 22 Ala. 262; 


Gray v. Farmers’ Nat. Bank, 81 Md. 
631, 32 A 518. 

26. Cromwell v. Rankin, 97 SW 
415, 30 KyL 123; Bardwell v. Witt, 
42 Minn. 468, 44 NW 983. 

27. Echols v. Head, 68 Ga. 152. 

28. Cal.—Trimlett v. Lynch, 
Cal, A.’ 42,187 B 59. 

Ga.—Armstrong v. Citizens’, etc., 
Bank, 145 Ga. 861, 90 SE 44; Wyley 
v. Stanford, 22 Ga. 385; Gay v. Car- 
penter, 35 Ga. A. 768, 134 SE 803. 

Iowa.—Gaar v. Taylor, 128 Iowa 
636, 105 NW 125. 

Eaehe gnc aes vy. Johnson, 13 Ky. Op. 
Pp rigt nares v. Cooper, 84 Mo. A. 

Tex.—Hess, etc., Engineering Co. v. 
Turney, (Civ. A.) 207 SW 171 [con- 
forming to answers to cert questions 
203 SW 593]. 

Man.-—National Land, etc., Co. v. 
Rat Portage Lumber Co., 36 DomLR 
97, [1917] 3 WestWkly 269. 

{a] Surety held not discharged: 
(1) Where the funds released were 
applied in reduction of claims subject 
to the suretyship contract. Siegel v. 
Hechler, 181, Cal. 187, 183, P -664; 
Toovey v. Brock, (Sask.) 34 WestLR 
973. (2) Where one security was 
substituted for another in good faith 
and for the benefit of all concerned. 
Hubbard vy. Bourbon First State Bank, 
67 Ind. A. 47, 114 NE 642; Lock Hav- 
en State Bank v. Smith, 155 N. Y. 185, 
49 NE 680. (3) Where the security 
is of such a nature that releases of 
part of it from time to time must 
have been contemplated by the par- 
ties. Taylor v. New South Wales 
Bank, 11 App. Cas. 596. (4) Where 
one method of realizing on the se- 
curity is discontinued and another 


45 


equally efficacious is substituted 
therefor. Pulling v. Schreiber, 240 
Mich. 333, 215 NW 381. (5) Where 


one method of transacting business 
is discontinued and another substi- 
tuted under authority of law. Barber 
County v. Lake State Bank, 122 Kan. 
222 252°P 475.9 (6) sWhere the credi- 
tor accepted the debtor’s appearance 
without bail in consideration. of 
which the former obtained an assign- 
ment of all the latter’s property. 
Berks County v. Ross, 3 Binn. (Pa.) 
520, 5 Am D 383°. (7). Wirere the debt- 
or has been released from arrest in a 
prior action against him, on condition 
that he confess judgment in plain- 
tiff’s favor in such action. Emery v. 
Baltz, 94 N. Y. 408 [rev 22 Hun 434]. 
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surety if the latter has an equal opportunity of do- 
ing so.** Likewise the owner of a building in prog- 
ress of erection is not under any obligation to see 
that the contractor applies the payments made to 
him, in discharge of claims for material and labor ;?4 
and a surety is not discharged although, by delay of 
the creditor, property in the possession of the lat- 
ter has depreciated in value?® or has been injured 
The creditor is not proseribed from buy- 
ing property from the principal merely because it 
deprives him of the right. to attach it.27 

[§ 266] 8. Necessity of Injury to Surety. It has 
been held that the rule that relinquishment of the 
security by the creditor operates as a discharge of 
the surety does not apply to a surety who is not in- 
jured by the transaction.?8 
the creditor to show that the surety has not been 
injured.*®. A surety is not discharged by a release 
of security in which he has no interest,?° or to which 
the principal does not have any title,?1 or of which 
the creditor has no possession or control,?2 or no 
right to retain,?* or which he did not accept.2+ The 
surety is not discharged by the release of seeurity 


But the burden is on 


(8) When the creditor purchases land 
on which his judgment is a_ lien, 
where it is encumbered by prior liens 
in favor of the purchaser for the full! 
value thereof. George v. Crim, 66 W. 
Va. 421, 66 SE 526. (9) Where a judg- 
ment is released to a receiver in bank- 
ruptcy to avoid expenses of bank- 
ruptey and to enable the property to 
be sold by the receiver. Irwin First 
Nat. Bank v. Foster, 291 Pa. 72, 139 
A 609. (10) Where a reserve fund’ 
provided for in an abandoned contract 
is released. Eureka Stone Co. v. Ft. 
Smith First Christian Church, 86 Ark. 
212, 110.SW 1042. 

ne igs security see supra § 

29. Allen v. O’Donald, 23 Fed. 573; 
Rawson vy. Gregory, 59 Ga. 733; Cum- 
mings v. Little, 45 Me. 183; Guild v. 
Butler, 127 Mass. 386. 

30. Goodhue First Nat. Bank v. 
Iowa Bonding, etc., Co., 149 Minn. 
279, 188 NW 832; New York v. Baird, 
132 "App. yDiva > C0) 1 NYISurb elds 
oaihe v. Crim, 66 W. Va. 421, 66 SE 

Security in independent transaction 
see supra § 259, 

Sl. Sheehan v. Taft, 110 Mass. 
831; Blydenburgh vy. Bingham, 38 N. 
Y. 371, 98 AmD 49; Morristown Stove 
Works y. Jones, (Tenn. Ch. A.) 53 
SW 217; Cumberland First Nat. Bank 
v. Parsons, 45 W. Va. 688, 32 SHE 271. 

[a] Mere doubt as to ownership.— 
A release of security through doubt 
as to ownership will discharge the 
surety if the property in fact be-. 
longed to the principal. Brinton v. 
Gerry, 7 Ill. A. 238. 

32. Dillard v. Chandler, (Tex: Civ. 
A.) 157 SW 303; Triplett v. Culpeper 
Second Nat. Bank, 121 Va. 189, 92 SE 
SOs 


33. Hades v. Muhlenberg County 
Sav. Bank, 157 Ky. 416, 163 SW 494. 
fa] Note not discounted.—Where 


a bank refused to discount a note left 
with it for that purpose, it could not 
retain the note as security for an- 
other note of the same maker which 
it does discount; and hence the 
return of the rejected. note to the 
maker will not discharge a surety on 
the discounted note. Hades v. Muh- 
lenberg County Sav. Bank, 157 Ky. 
416, 163 SW 494. 

34. Sherman v. Stephens, 30 Ga. A. 
509, 118 SE 567. 

[a] Failure to record.—A surety 
on a note was not released by the 
payee’s failure to record the mort- 
gage securing it, where he rejected 
the mortgage and extended credit 
solely on the note. Sherman vy. 
Stephens, 80 Ga. A. 509, 118 SE 567. 
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where prior, valid liens would exhaust it entirely,?® 
or if the creditor took the security under a binding 
agreement with the principal to return it,?° unless 
such agreement was made subject to the surety’s 
right to a precedent payment of the debt.37 L$ 

[§ 267] 9. Consent or Estoppel of Surety. The 
rule that the relinquishment of security by the cred- 
itor or obligee discharges the surety?® does not apply 
to one who has consented thereto,?® or participated 
therein,*® or who, with knowledge of the relinquish- 
ment, acquiesces therein,*+ or who became surety 
after the release, knowing that it had been made.*? 
A surety is not discharged by failure of the creditor 
to sell the collateral in default of the debtor to pay 
in the absence of request of surety, that the sale 


35. Jones v. Hawkins, 60 Ga. 52; 
Moss v. Pettingill, 3 Minn. 217. 
86. Conn.—Pearl St. Cong. Soc. v. 
Imlay, 23 Conn. 10. 
LA Kye Op. 


ky.—Beard v. McKay, 
483. 

Miss.—Pearl v. Cortright, 81 Miss. 
300,38: Se2. 

Vt.—Fair Haven First Nat. Bank y. 
Johnson, 65 Vt. 382, 26 A 634; Adams 
VeeDuttons 57 Vit. ob: 

Wash.—Farmers’ State Bank v. 
Gray, 94 Wash. 431, 162 P 531. 

[al Collateral not realized on.—A 
joint maker of nonnegotiable notes, 
who was surety for the other maker, 
was not released from his obligation 
on the notes because certain collat- 
eral, turned over to the payee bank 
by a third party, was turned back to 
him when it could not be realized on, 
the collateral having been given with 
the understanding that it should be 

‘returned if not realized on. Farmers’ 
State Bank v. Gray, 94 Wash. 431, 162 


RV531. , 

37. Morton v. Dillon, 90 Va. 592, 
19 SE 654. d 

{a] Returning security to princi- 


pal upon payment by surety.— Where 
a surety became such on condition 
that the principal would deposit with 
the creditor collateral security as 
protection for his indorsement, but 
the principal took an agreement from 
the creditor that the latter would re- 
turn the collateral on payment of the 
debt, the creditor is liable to the sure- 
ty for the value of the collateral if 
the creditor returns it to the princi- 
pal upon payment of the debt by the 
surety, the creditor being aware of 
the condition upon which the surety 
signed. Morton v. Dillon, 90 Va. 592, 
19 SE 654. 

38. See supra § 259. 

39. Ga. i -Seigler Co. 
v. Citizens, etc., Bank, 155 Ga. 740, 118 
SE 365; Jones v. Hawkins, 60 Ga. 52. 
ach v. Commercial Sav. 
Bank, 205 Towa 1154, 213 NW 517; 
Farmers’ ‘Bank vy. Arthur, 75 Iowa 
129, 39 NW 228. 

Minn.—Pence v. Gale, 20 Minn. 257. 


Mo.—Peyton v. Bthridge, 216° Mo. 
AY 265, 262 SW 69: Troll ve Dough- 
erty, etc., Real Hst. Co., 186 Mo. A. 


196, 171 SW 665. 

N. H.—Berlin Nat. Bank v. Guay, 76 
N. H. 216, 81 A 475; New Hampshire 
Sav. Bank v. Downing, 16 N. H. 187; 
New Hampshire Sav. Bank v. Colcord, 
15 N. H. 119, 41 AmD 685. 

Tex.—Richardson v. Overleese, 17 
Tex. Civ. A. 376, 44 SW 308. 

Eng.—Lancaster v. Harrison, 6 


Bing. 726, 19 ECL 325, 130 Reprint 
1460. 

40. Smith Center First Nat. Bank 
we. Mardman, 89.Kan. 202;,1381) P.602: 


Slicker v. Schuchert, 179 Pa. 401, 36 
A 205; Bell v. Trimby, (Tenn. Ch. A.) 
38 SW 100. 

41. Columbus State Bank v. Erb, 
50 Mont. 442, 147 P 617. 

42. Sapiro v. Sisley, 125 NYS 467. 

43. Cromwell v. Rankin, 97 SW 
415, 30 KyL 123. 

44. Gaar v. Taylor, 128 Iowa 636, 


r 
ra 
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ing’ himself.4*4 


105 NW 125; Doane v. New Orleans, 
ete, Tels Co.,- 11) La. Anny 504. 
Ward v. McLamb, 118 Ga. 811, 


45 SE 688. 

46. JU. S.—In re Roth, 272 Fed. 
516; Taylor v. Continental Supply 
Com lone Cay onoe 

Colo.—Day v. McPhee, 41 Colo. 467, 
9312160 

Mo.—Lafayette County v. Hixon, 
69 Mo. 581; Saline County v. Buie, 65 
Mo. 63. 

N. J.—Vanderbeek v. Tierney-Con- 
rea Constr. Co., 77 N. J. L. 664, 73 A 

0. 

Tex.—Midland First Nat. Bank v. 
Powell, (Civ. A.) 149 SW 1096. 

Ont.—Union Bank v. Maboveace 40 
Ont. L. 368, 38 DomLR 36 

47. U. S.—Southern bac. 

Globe Indemn. Co., 21 F. ay O88: 
American Bonding ‘Co. v. Pueblo Inv. 
Co., 150 Fed. 17; Brown v. Newton 
First Nat. Bank, 132 Fed. 450, 66 CCA 
293 [certiorari den 196 U. S. 641 mem, 
25 SCt 796 mem, 49 L. ed. 631 mem]; 
Wood v. Brown, 104 Fed. 203, 43 CCA 
474; Evans v. Kisper, 92 Fed. 828, 35 
CCA 28. 


Ala.—Henderson v. Huey, 45 Ala. 


275; Allen v. Greene, 19 Ala. 34; Cul- 
lum v. Emanuel, 1 Ala. 23, 34 AmD 
ie ; 

Ark.—Dawson v. Real Estate Bank, 
5 Ark. 283. 

Cal:—Siegel v. Hechler, 181 Cal. 
187. 183 P 664. 

Colo.—Day v. McPhee, 41 Colo. 


467, 93 P 670. 

Del.—Hazel v. Sinex, 6 Del. Ch. 19 
6 A 625; Houston v. Hurley, 2 Del. 
Ch. 247. 

Ga.—Ward v. McLamb, 118 Ga..811, 
45 SE 688; Kyle v. Chattahoochee 
Nat. Bank, 96 Ga. 6938, 24 SE 149; 
Montgomery v. Martin, 94 Ga. 219, 21 
SE 513; Griffeth v. Moss, 94 Ga. 199, 
21 Se 463. 

Ida.—Hailey First Nat. Bank v. 
Watt, 7. Ida. 510, 64 P 223. 


Ill.—Kirkpatrick v. Howk, 80 Ill. 


122) 
70. 

Ind.—Crim v. Fleming, 101 Ind. 154; 
Weik v. Pugh, 92 Ind. 382; 
Cochran, 84 Ind. 594; Sterne v. Mc- 
Kinney, 79 Ind. 578; Sterne v. Vin- 
cennes First Nat. Bank, 79 Ind. 560; 
Sterne v. Vincennes Bank, 79 Ind. 549; 
Holland v. Johnson, 51 Ind. 346; Stew- 
art v. Davis, 18 Ind. 74. 

Iowa. Magney v. Roberts, 129 
Iowa 218, 105 NW 430; National Sure- 
ty Co. v. Walker, 127 Iowa 518, 101 
NW 780, 103 NW 492; De Goey v. Van 
Wyk, 97 Iowa 491, 66 NW 787; Hen- 
dryx v. Evans, 120 Iowa 310, 94. NW 
853; Mingus v. Daugherty. 87 Iowa 
, 64 NW 66, 48 AmSR 354; May v. 
White, 40 Iowa 246; Maquoketa v. 
Willey, 35 Iowa 323. 

La.—Barrow v. Shields, 13 La, Ann. 


Pfirshing v. Peterson, 98 Ill, A. 


57. 

Me.—Cummings vy. Little, 45 Me. 
183; Springer v. Toothaker, 43 Me. 
381, 69 AmD-66. 

PO petadlahstpesstass v. Yingling, 37 Md. 

Mass.—Boston Penny Sav. Bank y. 


268] 10. Extent of Discharge. 
ment, loss, or misapplication of security by the ered- 
itor does not discharge the surety entirely,*® but to 
the extent only to which he has been injured there- 
by,*® which is the value of the security so misapplied, 
lost, or relinquighed,*7 minus the amount of prior 
liens,*® and such value is prima facie the face value 
at the place where the security is enforceable.*® 
If the surety is not injured at all, he is not dis- 
charged.°° If the contract provides. for a surrender 
of a ‘part of the security upon payment of a portion 


Sample v. 
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be had;** nor where the security has been relin- 
quished by mistake to the knowledge of the surety 
and he delays for an unreasonable time in protect- 


A relinquish- 


Bradford, 181 Mass. 199, 63 NE 427; 
Fitchburg Sav. Bank v. Torrey, 134 
Mass. 239; Guild v. Butler, 127 Mass. 
386; Baker v. Briggs, 8 Pick. 122, 19 
Ain D314; 

Minn.—Nelson v. Munch, 28 Minn. 
314, 9 NW 863. 

Miss.—Picard v. Shantz, 70 Miss. 
381, 12 S 544: Barkwell v. Swan, 69 
Miss. 907, 13 S 809; Chaffe v. Talia- 
ferro, 58 Miss. 544 
oer .—Green v. Dougherty, 55 Mo. A. 

Nebr.—Stewart v. American Exch. 
Nat. Bank, 54 Nebr. 461, 74 NW 865; 
Bronson v. McCormick Harvester 
Mach. Co., 52 Nebr. 342, 72 NW 312; 
Gray v. Norfolk School Dist., 35 Nebr. 
438, 52 NW 377. 

N. H.—New Hampshire Say. Bank 
v. Colcord, 15 N. H. 119, 41 AmD 685. 

N. Y.—Akin v. Van Wirt, 124 App. 
Div. 83, 108 NYS 327: Malone Third 
Nat. Bank v. Shields, 55 Hun 274, 8 
NYS 298; Underhill v. Palmer, 10 
Daly 478; Griswold v. Jackson, 2 
Edw. 461 [aff 4 Hill 522]. 

N. C.—Smith v. McLeod, 38 N. C. 
390; Nelson v. Williams, 22 N. C. 118. 

Oh.—Day v. Ramey, 40 Oh. St. 446. 

Or.—Enterprise Hotel Co. v. Book, 
48 Or. 58, 85 P 333; Cochran v. Bak- 
er,-34 Or. 555; 52)P) 520, 56) P 1641. 

Pa.—Stephens vy. Monongahela Nat. 
Bank, 88. Pa. 157, 32 AmR 438; Whar- 
ton v. Duncan, 83 Pa. 40; Everly v. 
Rice, 20 Pa. 297; Holt v. Bodey, 18 
Pa. 207; Gettysburg Bank v. Thomp- 
son, 3 Grant 114; Neff’s App., 9 Watts 
& §. 36; Molaka v. American F. Ins. 
Co., 29 Pa. Super. 149; Coatesville v. 
Hope, 1 Chest. Co. 57. 

S. C.—Arthur v. Brown, 91 S. C. 316, 
74 SE 652. 

Tenn.—Hutton v. Campbell, 10 Lea 
170; Watson v. Read, 1 Tenn. Ch. 196. 

~Tex.—Henderson v. Terry. 62 Tex. 
281; Murrell v. Scott, 51 Tex. 520; 
Merryman v. Terrell Fir st Nat. Bank, 
(Civ. A.) 288 -—Siw 8403) Burns” wy. 
Staacke, (Civ. A.) 53 SW 354; Dur- 
rell v. Farwell, (Civ. A.) 27 SW 795. 

Vt.—Hurd v.-Spencer, 40 Vt. 581. 


Va.—Loop v. Summers, 3 Rand. (24 
Vai) Pode. 

W. Va.—Cumberland First Nat. 
Bank v. Parsons, 42 W. Va. 137, 24 
SE 554. 

Wis.—State Bank v. Michel, 152 
Wis. 88, 139 NW 748, 1131; Lowe v. 


Reddan, 123 Wis. 90, 100 NW ae 
Eng. —-Rainbow v. Juggins, 5 Q. 

D. 188 [app dism 5 Q. B.D. Phe 

Strange v. Fooks, 4 Giffard 408, 66 

proDuite aes Campbell Vv. Rothwell, 

ATE SOs 144; Capel v. Butler, 2 


Sine (Se ST: 1 EngCh 457, 57 Re- 
print 421. 
48. Lubbock First Nat. Bank v. 
Cr a sie (Tex. Civ. A.) 4 SW (2a) 
49. Monroe Bank v. Gifford, 79 
Iowa 300, 44 NW 558; Merchants’ 


Bank v. McKay, 12 Ont. 498 [aff 15 
Gan. S.C. 672i; 

50. National Land, ete., Co. v. Rat 
Portage Lumber Co., (Man. ) 36 Dom 
LR 97, [1917] 3 WestWkly 269. 
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of the indebtedness, and a surrender is made with- 
out the payment of interest in arrears, the surety 
In ascertaining the 
value of goods released from a levy, the expenses of 
a sheriff’s sale should be deducted.®2 

_ Relinquishment, 
when proved, entitles the surety to the return of any 
part’of the security which he himself originally fur- 
nished,°* or to the return of any money paid by him 
on the debt before he was aware of any relinquish- 
ment or loss of security by the ereditor,®* or, in a 
proper case, to an injunction against the creditor 
taking steps to enforce his claim against him.®® 
Where a surety, for the price of land purchased by 
another, has an equity to be reimbursed by a sale of 
the land for any sum which he has paid or is liable 
to pay, he may file his bill in equity to prevent. a 
conveyance to the purchaser by the vendor who has 
retained the title as security for the purchase mon- 


is released as to such interest.®! 


[§ 269] 11. Affirmative Relief. 


ey.°6 


[§ 270] Q. Unauthorized Payments to Principal— 
A payment under a contract made 


1. In General. 


51. Land Security Co. v. Wilson, 
222Ont: A’ 51) fafi' 26 Can) S. C..149). 

52. Com. v. Haas, 16 Serg. & R. 
(Pa.) 252. 

53. In re Sanderson, 150 Fed. 236. 

Recovery of payments made after 
relinquishment see infra § 386. 

54. Chester v. Kingston Bank, 17 
Barbn zit fart, 16 IN. Y.- 33615)" 'Coop= 
er v. Wilcox, 22 N. C. 90, 32 AmD 695; 


Dixon v. Ewing, 3 Oh. 280, 17 AmD, 


Miller v. Dyer, 1 Duv. re) 
263; Dobson v. Prather, 41 
31; Traywick v. Gunn, (Tex. Civ. v) 
293 SW. 273. 

56. Smith v. Smith, 40 N. C. 34. 

57. U. S.—Equitable Surety Co. v. 
Muddy Bottom Swamp Land Dist. No, 
1, 281 Fed. 33, 145 CCA 221; Fidelity, 
etc., Co. v. Agnew, 152 Fed. 955, 82 
CCA. 103: 

Ga.—Lowndes Alliance Warehouse 
Co. v. Greene, 17°Ga. A. 542, 87 SE 


826; Blackburn y. Morel, 13 Ga. A. 
516, 79 SE 492. ‘ 
Mich.—Doyle v. Faust, 187 Mich. 


108, 153 NW 725. 

Mo.—Southern Real Hst., ete., Co. v. 
Bankers’ Surety Co., 184 SW 1030; 
Barton v. Title Guaranty, etc., Co., 
192 Mo. A. 561, 183 SW 694; Harris 
Vv. ge ek 150 Mo. A. 291, 129 SW 995. 

N. Y.—Hastings Land Impr. Co. v. 
Empire State Surety Co., 156 App. 
Dive 2bSe W4alONY Sy 407 alate 2s INA. 
653 mem, 109 NE 1078 mem (reh den 


215 N. ¥. 1753 mem, 109 NE 1078 
mem)]. See New York Municipal R. 
Corp. v. Intercontinental Constr. 


Corp., 115 Misc. 341, 189 NYS 621 fat 
204 App. Div. 896 mem, 197 NYS 923 
mem (aff 237 N. Y. 526 mem, 143 NE 
728 mem)] (surety released to ex- 
tent of actual damage). 

Or.—Neilson y. Title Guaranty, etc., 
Corns le One 22.8 159) PP eI Sle 

Tex—Williams_ v. ~Baldwin, 
(Commn. A.) 228 SW 554 [aff in part 
and rev in part (Civ. A.) 202 SW 
975]; AXtna Casualty, etc., Co. v. Rob- 
ertson Lumber Co., (Civ. A.) 3 Siw. 
(2d) 895; Welsh v. Warren, (Civ. A.) 
159 SW 106. 

Wash.—James Black Masonry, etc., 
Co. v. National Surety Co., 61 Wash. 
AG iieedlca. Wb. 

Ww. Va.—Hamilton v. Republic Cas- 
ualty Co., 102 W. Va. 32, 135 SE 259. 

58. See infra § 271. 

59. Platteville Joint School Dist. 
No. 4 v. Bailey-Marsh Co., 181 Wis. 
202, 194 NW 171. 

60. Grant v. Alfalfa Lumber Co., 
(Tex. Civ. ‘A.) 177 SW 536. 

61. Dunne Inv. Co. v. Empire State 
Surety Co., 27 Cal. A. 208, 150 P 405, 
411; Wakefield v. American Surety 
Co., 209 Mass. 173, 95 NE 350; Crudup 
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payments.®° 


mighitic.®= 


Restrictions imposed by statute. 
places restrictions upon payments under contracts 
of a specified kind,®® 
the statute will fees the surety.°® But a surety 
will not be discharged by a payment to a person hav- 
ing a claim especially protected by statute.°? 

[§ 271] 2. Payments before Due under Contract.°8 
A payment made before it is due under the contract 
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in violation of its terms,*’ as, for example, prema- 
turely,°* or after the contract has been abandoned,®® 
discharges the surety if made without his consent, 
the extent of the discharge being limited, however, 
in some cases, to the amount of the unauthorized 
The rule, however, has been held not to 
apply in the case of payments made under mistake 
of fact®! or under circumstances not increasing the 
surety’s risk or hability,°? or where the surety has 
acquiesced therein,®? or has otherwise waived his 


If a statute 


payments made in violation of 


without the surety’s consent will generally release 


v. Oklahoma Portland Cement Co., 56 
Okl. 786, 156 P 899; North Yakima 
¥A0 ME. Cc. A. V. Gibson, 58 Wash. 307, 
LOS EP. 766. 

62. I1l.—Chicago v. Agnew, 264 III. 
288, 106 NE 252 [rev 182 Ill. A. 499]. 

Kan.-—Standard Asphalt, ete., Co. 
v. Texas Blidg. Co., 99 Kan. 567, 162 
P1299) DRAIWIL7E 490: 

Ky.—McClain y. Coleman, 208 Ky. 
163, 270 SW 736. 

Minn.—Duluth First Presb. Church 
Vv. U. Ss Fidelity, ete., \Co., 133 Minn. 
429, 158 NW 709; Immaculate Con- 


ception Church v. Curtis, 130 Minn. 
111, 153, NW 259; Fergus Falls v. 
Illinois Surety Co., 112 Minn. 462, 


128 NW 820. 

Mo.—Price v. Seibel, (A.) 253 SW 
212 [certiorari quashed 299 Mo. 164, 
253 SW 2151]. 

N. Y.—New York Municipal R. 


Corp. v.:' Intercontinental Constr. 
Corp:,. 115, Mise, 341, 189° NYS 621 
[aff 204 App. Div. 896 mem, 197 NYS 


933 mem (aff 237 N. Y. 526 mem, 143 
NE 728 mem)]. 

Oh.—Southern Surety Co. v. Ma- 
sonic Temple Co., 4 Oh. A. 477, 25 
On. Cir CEN. S: 2, 
Okl.—Southwestern Surety Ins. Co. 


v. Minnetonka Lumber Co., 46 Okl. 
701, 148 P 1088. 
Pa.—Alexandria Water Co. v. Na- 


tional Surety Co., 225 Pa: 4, 73 A952. 

Tex.—Thompson v. Kleinman, (Civ. 
A.) 259 SW 593; Williams y. Baldwin, 
(Civ. A.) 202 SW 975. 

Wash.—Manhattan Co. v. U. S. Fi- 
delity, ete., Co., 77 Wash. 405, 137 P 
1003. 

Wis.—Platteville Joint School Dist. 
No. 4 v. Bailey-Marsh Co., 181 Wis. 
202, 194 NW 171. 


Alta.—Calgary Milling Co., Ltd. v. 
American Surety Co., 11 Alta. L. 583. 
S.—Globe Indemn. Co. v. 


272 Fed. 607. 
Paquette, 


Unity R: Cox:) 
La.—Mandeville Vv. 
aos, 9o20) ook. 
Oh.—American Bonding Co, v. Cin- 
cinnati Board of Education, 30 O. C. 
A. 347. 
Or.—Enterprise Hotel Co. v. Book, 
48 Or. 58, 85 P 333. 
Tex.—Brown 
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Iron Co. v. Temple- 
man, 30 Tex. Civ. A. 50, 69 SW 249. 

Wash.—wWilliams v. Pacific Coast 
Casualty Co., 79 Wash. 164, 140 P 
74, AnnCas1915C 678. 

64. U. S.—American Fidelity Co. 
v. Velie, 196 Fed. 190, 116 CCA 22 
{certiorari den 226 U. S. 607 mem, 33 
Sct 112 mem, 57 L. ed. 379 mem]. 

Ark.—Fidelity, etc., Co. v. Mer- 


chants’, etc., Bank, 120 Ark. 519; 179 
SW 1019. 

Mo.—Roennigke v. Essig, 168 Mo. 
A. 368, 151 SW 765. 


the surety,°® unless the bond in express terms pro- 


N. Y.—American Bonding Co. v. 
Kelly, 172 App. Div. 487, 158 NYS 
82 pati 225 Ne Y.. 641 mem, 121 NE 
852 mem]; Hellman v. Farrelly, 132 
App. Div. 151, 116 NYS 809. 

Wash.—HBilers Music House v. Hop- 
kins, 73 Wash. 281, 131 P 838. 


65. See statutory provisions. 
66. Silberstein v. Kitrick, 35 Cal. 
A. 91, 169 P 250; Kelsay Lumber 


oe v. Rotsky, (Tex. Civ. A.) 178 SW 

67. Hubbard v. Jurian, 35 Cal. A. 
157, 170 P 1093. 

68. Anticipating payments to 
builders see Building and Construc- 
tion Se eee § 197 note 43. 

69. U. S.—Globe Indemn. Co. v. 
Southern Pac. Co.,-30 FEF. (2d) 580 
[certiorari den 279 0: S. 860 mem, 49 
SCt 418 mem, 73 L. ed. 1000 mem]; 
Bench Canal Drain. Dist. v. Maryland 
Casualty Co., 278 Fed. 67; Wells v. 
National Surety Co., 222 Fed. 8, 137 
CCA 546; Justice v. Empire State 
Surety Co., 218 Fed. 802, 134 CCA 490 
[aff 209 Fed, LOSS O'Neill v. Title 
Guaranty, ete., Co., 191 Fed. 570, 113 
CCA 211; Fidelity, etc., Co. v. Agnew, 
152 Fed. 955, 82 CCA 103; Shelton v. 
American Surety Co., 127 Fed. 736 
{aff 181 Fed. 210, 66 CCA 94 (certio- 
rari den 195 U. S. 633 mem, 25 SCt 
791 mem, 49 L. ed. 354)]; Morgan 
County v. Branham, 57 Fed. 179. 

Ark.—National Surety Co. v. Long, 
79 Ark. 523, 96 SW 745; Lawhon v. 
Toors, 73 Ark. 473, 84 SW 636. 

Cal.—Kiessig v. Allspaugh, 91 Cal. 
231, 27 P 655, 18 LRA 418; Bragg v. 


Shain, 49 Cal. 131; Burr v. Gardella, 
Hoi nCalamA Mesiel, a0 Meso ss 
Colo.—U. S. Fidelity, ete., Co. v. 


Citizens’ Bldg., etc., Co., 62 Colo. 440, 
L638 ve 28. 

Conn.—Chester v. Leonard) 68 Conn. 
AOD rattan One 

Iowa.—Lucas County v. Roberts, 49 
Iowa 159. 

Ky.—Inland Nav. Co. v. American 
Surety Co., 190 Ky. 504, 227 SW 809; 
St. Mary’s College v. Meagher, 11 SW 
608, 11 KyL 112. 


La.—Southern Builders’ Material 
Go: Vv." Foto, Inc, .CA°) 12/2) Siigii4: 

Mich.—Backus v. Archer, 109 Mich. 
666, 67 NW 913. 

Minn.—Allen y. Eneroth, 118 Minn. 
476, 137 NW 16; Simonson vy. Grant, 
36 Minn. 439, 31 NW 861. 

Miss.—Picard v. Shantz, 70 Miss. 
381, 12 S 544. 

Mo.—Southern Real Hst., ete, Co. 
v. Bankers’ Surety Co., 276 Mo. 1838, 
207 SW 506; Evans v. Graden, 125 
Mo. 72, 28 SW 439; Taylor v. Jeter, 
23 Mo. 244; Barton v. Title Guaranty, 


etc., Co., 192 Mo. A. 561, 188 SW 694; 
Harris v. Taylor, 150 Mo. A, 291, 129 
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vides that it shall not,7° or the payment has been 
fraudulently induced under circumstances for which 
the surety is direetly or indirectly responsible.*+ 
The surety will not be released where the payment, 
as made, does not violate the terms of the contract,‘? 
or where the rights of the surety are not preju- 
diced,7* or where provisions as to the time of pay- 
ment intended solely for the benefit of the obligee 
The general rule discharging 
a surety for unauthorized payments does not apply 
to payments not covered by the contract,‘® or to, 
payments made in discharging the particular obliga- 
tions which the surety’s bond is expressly made to 
cover,’® or for which the surety would otherwise be 


are waived by him.*4 


held liable.** 
Sw 995; Kane v. Thuener, 62 Mo, A. 
69 


Nebr.—Gray v. Norfolk School 
Dist., 35 Nebr. 488, 53 NW 377; Bell 
v. Paul, 35 Nebr. 340, 52 NW 1110. 


N. J.—Jersey City Water Supply 
Co. v. Metropolitan Constr. Co., 76 N. 
J. L. 419, 69 A 1088; Welch v. Hub- 
schmitt Bldg., etc., Co, 61 N. J. L. 
57, 38 A 824. ‘ 

N. M.—lLyons v. Kitchell, 18 N. M. 
82, 184 P 213; AnnCasl915C 671. 

N. Y.—Henricus v. Englert, 17 NYS 
235 [rev on other grounds 137 N. Y. 
488, 33 NE 550]. 

N. C—Commercial Casualty Ins. 
Co. v. Durham County, 190 N. C. 58, 
128 SE 469. 

N. D.—Long v. American Surety 
Co., 23 N. D. 492;,187 NW. 41. 

Oh.—American Bonding Co. v. Cin- 
cinnati Bd. of Education, 8 Oh. A. 
216. 

Okl.—Fuqua v. Tulsa Masonic 
Bldg., Assoc., 129 Okl: 106, 263 P 660 
National Surety Co. v. Haley, 58 Okl. 
263, 159 P 292; Bager v. Seeds, 21 
Okl. 524, 96 P 646. 

Or.—Enterprise Hotel Co. v. Book, 
48 Or. 58, 85 P 333; Wehrung v. Den- 
ham, 42 Or. 386,.71 P 133. 

Pa.—Bessemer Coke Co. v. Gleason, 
223 Pa. 84, 72 A 257; McNally v. Mer; 
eantile Trust Co., 204 Pa. 596, 54 A 
3860; Fels v. Massachusetts Bonding, 
ete., Co., 48 Pa. Super. 27; Fitzpatrick 
v. McAndrews, 2 Pa. Dist. 713, 12 
Pa. Co. 358. 

Ss. C.—Greenville v. Ormand, 51 S. 
GaAs 284 Shr T4247. 

Tenn.—Bell v. Trimby, (Ch. A.) 38 
SW 100. 

Tex.—Ryan v. Morton, 65 Tex. 258; 
Burton Lingo Co. v. First Baptist 
Church, (Civ. A.) 224 SW 913; Welsh 
v. Warren, (Civ. A.) 159 SW 106; 
Sanders v. Hambrick, 16 Tex. Civ. A. 
459, 41 SW 883. 


Utah.—Paxton v. Spencer, 265 P 
(ey, 
Wash.—HEverett v. Snyder, 103 


Wash. 445, 174 P 643; Simpson Log- 
ging Co. v. American Bonding Co., 76 
Wash. 533, 187 P 127; Leiendecker v. 
AStna Indemn. Co., 52 Wash. 609, 101 
P 219; Peters v. Mackay, 20 Wash. 
172, 54 P 1122; De Mattos v, Jordan, 
15 Wash. 878, 46 P 402. 
Wis.—Maryland Casualty Co. v. 
Eagle River Union Free High School 


Dist., 188 Wis. 520, 205 NW 926; 
Kunz v. Boll, 140 Wis. 69, 121 NW 
601. 


Eng.—Calvert v. London Dock Co., 
2 Keen 638, 15 EngCh 638, 48 Reprint 
Guttenberg v. Vassel, 74 N. J. 
Van Buren County v. Ameri- 
can Surety Co., 137 Iowa 490, 115 NW 
24,126 AmSR 290; Coyle v. US: Gyp- 
sum. 6o. 64. O15, 153), cL66y oe 3894) 
Slicker v. Schuckert, 17 Paw Co. 497: 
McKenzie v. Barrett, 43 Tex. Civ. A. 
451, 98 SW 229. 

72. U. S.—Fidelity, etc., Co. v. Ag- 
new, 152 Fed. 955, 82 CCA 103. 

Ark.—Lena Lumber Co. v. Brick- 
house, 173 Ark. 348, 292 SW 1007. 
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contract. *® 


Ga.—Waldon v. Maryland Casualty 
Co., 155 Ga. 76, 116 SH 828; Massa- 
chusetts Bonding, etc., Co. v. Realty 
Trust Co., 137 Ga. 693, 73 SE 1053. 

ind Leese Fidelity, etc, 1COnev. 
American Radiator Co., 41 Ind. A. 712, 


84 NE 558; U.S. Widelity, CLC, (COGNs 
American Blower Co., 41 Ind. aN 620, 
84 NE 555. 


Iowa.—Empire State Surety Co. v. 
Des Moines, 152 Iowa 531, 131 NW 
870, 132 NW 8387; Rawson v. Grant, 
138 Iowa 127, 115 NW 909. 

Kan.—Ford County School Dist. No. 
3 v. De Lano, 96 Kan. 499, 152 P 668. 

Md.—Newport Contracting, ete., Co. 
v. Globe Indemn. Co., 149 Md. 207, 131 
A 323; Chicago Bonding. ete., Co. v. 
State, 137 Md. 132. 111 A 772. 

Mich.—Peo. v. Banhagel, 151 Mich. 
40, 114 NW 669. 

Minn.—-Brandrup v. Empire State 
Supers Co., 111 Minn. 376, 127 NW 


Miss.—Moore v. Fountain, 8 S 509. 

Mo.—Litchgi v. Gottlieb, 134 Mo. 
Aet3 tal l3, SW) 1343. Martin |v. 
Whites, 128 Mo. A, 117, 106 SW 608. 

Nebr ee tg v. Cook, 34 Nebr. 
670, 52 NW 165. 

Ok1. —Coyle v. VU. S. Gypsum Co., 
64 Okl. 153, 166 P 394; Gorton v. Free- 
man, 51 OK1 516, 152 ’P 127. 

Tex.—General Bonding, etc., 
Hill, (Civ. A.) 195 SW 873. 

Utah,.—_-M. H. Walker Realty Co. v. 
American Surety Co., 60 Utah 435, 211 
P 998. 

73. U. S.—Pickens County v. Na- 
tional Surety Co., 13 F. (2d) 758; Na- 
tional Surety Co. v. Lincoln County, 


CO-wive 


238 Bed. 705, 151°CCA 555 [aff 231 
Fed. 469]. 

Cal.—Mazzera v. Ramsey, 72 Cal. 
Ave 60; 23:82 Oi: 

Ill.— Chicago ¥. Sat ae Tll. 288, 
106 NE 252 [rev 182 Ill. 499]. 

Ky.——Harlan Fuel Co. ae Wigging- 
ton, 203 Ky. 546, 262 SW 957. 


Me.—Maine Cent. R. Co: v. Nation- 
al Surety Co., 113 Me. 465, 94 A 929, 
LRAI1916A 881. 

Minn.—Fitger Brewing Co. v. 
American Bonding Co., 127 Minn. 330, 
149 NW 539; Fergus Falls v. Tlinois 
ey Co., 112 Minn. 462, 128 NW 

0. 

Mo.—Dorr v. 
(A.) 218 SW 398 

N. Y.—Canton v. Globe Indemn. 
Co., 201 App. Div. 820, 195 NYS 445; 
British American Tobacco Co. v. U. S. 
Midelity, etc., Co, 177 App. Div. \582, 
164 NYS 406; St. John’s College v. 
/Htna Indemn. Co., 135 App. Div. 480, 
120 NYS 496 [aff 201 N. Y. 335, 94 NE 
9941: Smith v. Molleson, 74 Hun 606, 
Ae Me 653 [aff 148 N. Y. 241, 42 NE 

Okl.—American SURELY, Co. vy. Scott, 
18 .Okl. 264, 90 P 7 

Or.—Hana Mfg. Gel v. Marks, 36 Or. 
523..52; Boo'2.. 530) 1072) 59 P 5492 

Tex.—Da Moth v. Hillsboro Inde- 
pendent School Dist., (Civ. A.) 186 
SW 437. 

Wash.—Finne v. Maryland Casual- 
ty Co., 102 Wash. 651, 173 P 501: ™“fon- 
ro v. National Surety Co., 47 Wash. 
488, 92 P 280. 


Bankers’ Surety Co., 


[§ 272] 3. Advances or Loans. 
ment or loan is not a payment which, being made con- 
trary to the contract, will affect the surety’s la- 
bility,7® even though it is stipulated that the loan 
shall be repaid out of the next payment under the 
Whether a transaction is a: payment or 
loan depends on the circumstances as EOPEAINE the 
intent of the parties.*° 

[§ 273] R. Nonperformance of Conditions by 
Creditor or Obligee; 
If a surety has annexed conditions, to be performed 
by the creditor or obligee after the contract has 
been entered into, a failure to perform them releases 
the surety from hability,*! regardless of whether the 


Ps alge 


[§§ 271-273 


A mere advance- 


Prevention of Performance. 


Wis.—Maryland Casualty Co. v. 
BKagle River Union Free High School 
Dist.,. 188 (Wis. 520, 205 NW 926; 
Lloyd Inve Covi Illinois Surety Co., 
164 Wis. 282, 160 NW 58; Stephens 
v. Elver, 101 Wis. 392, 77 NW 787. 

74. Ala.—Maryland Fidelity, etc., 
Co: v. Robertson, 136 Ala. 379, 34 S 

Mo.—Casey v. Gunn, 29 Mo. A. 14. 

N. Y.—New York v. Brady, 70 Hun 
250, 24 NYS 296. 
eee v. Dambach, 4 Pa. Co. 

Wis.—Hastern R. Co. v. Tuteur, 127 
Wis. 382; 105 NW 1067., 

75. Tarkington Prairie Lodge A. 
KF. & A. M. No. 498 v. George W. 
Smyth Lumber Co,, (Tex. Civ. A.) 214 
SW 588 

76. Ky. —lIllinois Surety Co. vy. 
Garrard Hotel Co., 118 SW 967; U. 
S. Fidelity, etc., Co. v. Columbus Bap- 
tist Church Trustees, 102 SW 325, 31 
KyL 520. 

Mich.—Harvey v. George, 207 Mich. 
667, 175 NW 140. 

N. C.—Seaboard Air Line R. Co. vy. 
Crafts, [87 NG. 561.9122 “SB 292 

Or.—State v. Cornwall, 102. Or. 220, 
201) P1072. 

Pa.—Hardie v. Bateson, 252 Pa. 
317, 97 A 464. 

77. Franklin Borough M. EB. 
Church v. Equitable Surety Co., 269 
Pa: 411, 112 A 551. 

78. Cal-——Union Oil Co. v. Pacific 
Surety Col 182 Cal. 69, 187 P 14. 

Iowa.—Ft. Dodeet Vet. = Re Comme 
Burns, 177 Iowa 51, 158 NW 582. 

La. ~_Meyer Vv. Bichow, 133; Lia. 975, 

63 S 487. 
_ Mass.—Fine Arts Museum v. Amer- 
ican Bonding Co., 211 Mass. 124, 97 
NE 633; Borucinski v. Hampden Real 
Est. Trust, 210 Mass. 99, 96 NE 66. 

No Ye Phillips, 188 
App. Div. “400 176 NYS: 440. 

Or.- Seattle Dock Co. v. Pacifié 
Surety Co., 86 Or. 85, 167 P 510. 

Wash. —De Mattos v. Jordan, 15 
Wash. 378, 46 P 402. 

79. Baubien v. Stoney, 17 S. C. Bq. 
508; Stephens v. Elver, 101 Wis. og as 
77 NW. 737. 

80. Widelity, etc., Co. v. Agnew, 152 
Fed. 955, 82 CCA 103: 

81. U. S.—Title Guaranty, ete., Co. 
v. Nichols, 224 0. 8S. 346, 32° Sct "475, 
56 L. ed. 795; Southern Trust Co. v. 
Vaughn, 277 Fed. 145; Lombard Inv. 


jee v. American Surety Co., 65 Fed. 
Ark.—Berman v. Shelby, 93 Ark. 


472,125 SW 124. 
Ga.—Stedham v. Farmers’ 


State 
Bank, 33 Ga. A. 438, 126 SE 875. 
7. 


pnt Campbell v. Gates, 1 Ind. 
Iowa.—Hileman vy. Faus, 178 Iowa 
644, 158 NW 597. 
K v. Bland, 99 


Kan. 431, 162 P 270,271 [eit Cyc]. 
Ky.—New York ‘Store Mercantile 
Co. v. Gorham, 178 Ky. 535, 199 SW 
64; Tllinois Surety Co. v. Mitchell, 
ee Ky. 367, 197 SW 844, LRA19184 
Mich.—Doyle v. Faust, 187 Mich. 
108, 153 NW 725; Fay v. Jenks, 938 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


edo ee 


§ 273] | 7 


obligee is or is not negligent,*? and the principal can- 
Thus if the surety has 
entered into his contract under an agreement provid- 
ing for security for himself,’ or for an examination 


not waive performance.’? 


of the accounts of the principal,®® 


ed that a demand be made on the principal,®* or on 
the surety,** or that demand be made at a particu- 
lar place,** or has stipulated that the principal shall 
be prosecuted criminally,*® or that the surety shall be 
lable for a deficiency only after the application, up- 
on the indebtedness, of security held by the credi- 
tor,®® he cannot be held liable if the conditions have 
To, relieve the surety, however, 
the creditor or obligee must have notice of the con- 
ditions,’ and the surety is not relieved by nonper- 


not been fulfilled. 


Mich. 130, 53 NW 163. 
Mo.—HEldridge v. Fuhr, 59 Mo. A.° 


44, 

N. Y.—Bookstaver v. Jayne, 60 N. 
Y. 146 [rev 3 Thomps. & C. 397]. 

N. C.—Edgerton v. Taylor, 184 N. 
C. 571, 115 SH 156; Hull v. Carter, 83 
IN. ©. 249. 

Oh.—Koppitz-Melchers Brewing 
a5 v. Schultz, 68 Oh. St. 407, 67 NE 

Okl.—J. S. Mayfield Lumber Co. v. 
Mann, 59 Okl. 249, 158 P 1190. 

Or.—Astoria Southern R. Co. v. 
aS Surety Co., 68 Or. 569; 137’ P 


Tex.—Durrell v. Farwell, 88 Tex. 
98, 30 SW 539, 31 SW 185. 
Wash.—-Kanters v. Kotick, 102 


Wash? 523, 173 P 329. 
Can.—Robertson v. Davis, 27 Can. 
SPCee TA. 

Ont.—Paris Bd. of Edueation v. 
Aas Inss ete) Co: 30'U Ce CrP: 
132: 

Sask.—Nash-Simington Co. 
Thomas, [1926] 2 DomLR 462. 

[a] Credit.—Where the contract 
provided that the principal should 
have credit not to exceed two car- 
loads at any one time, and that, on 
ordering the third carload, he should 
pay for the first carload, failure to re- 
quire payment for the first carload 
before shipping the third released the 
surety. Koppitz-Melchers Brewing 
Co. v. Schultz, 68 Oh. St. 407, 67 NE 
719. 

{[b] First payment under contract. 
—Where a deed was to be delivered 
to vendees after they had performed 
their part of the contract of sale, and, 
by this contract, the first payment 
was to be made by them on October 
1, their failure to make this payment 
on October 1 released the sureties on 
the bond for delivery of the deed. 
Coughran v. Bigelow, 164 U. S. 301, 
17 SCt 117, 41 L. ed. 442 [aff 9 Utah 
260, 34 P 51]. 

{[c] Land patent.—A surety who 
becomes such under an agreement 
that the obligee is to abstain from 
doing anything which would prevent 
the principal from obtaining a patent 
to land is discharged if the obligee 
opposes the issuance of the patent. 
Steen v. Swalwell, 25 U. ral att 
(Ont.) 356. 

[d] Stipulation as to renewals.— 
Where the agreement of the surety 
is that the obligation shall be exe- 
cuted by another as cosurety and that 
all renewal notes shall be executed in 
the same manner until final payment, 
the acceptance by the creditor of a 
renewal note, signed by one of the 
sureties only, without the consent of 
the other, discharges him from liabil- 
ity. Hunter v. Ft. Wayne First Nat. 
Bank, 172 Ind. 62, 87 NE 734. 

82. Larrabee v. Title Guaranty, 
ete, Co, 250 Pa. 135, 95 A 416, LRA 
1916EF 709. 

83. Griffith v. Newell, 69 S. C. 300, 
48 SE 259; Charley v. Potthoff, 118 
Wis. 258, 95 NW 124. 

84. Jones v. Keer, 30 Ga. 93; Jeff- 
ries v. Lamb, 73 Ind. 202; Reeves v. 
Jowell, (Tex. Civ. A.) 140 SW 364; 

11 y. Nuttall, 17 C. B. N. S. 262, 112 


Vv. 


Fence 
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or has stipulat- 


ECL 262, 144 Reprint 106. See Dinch 
v. Workman, 75 Pa. Super. 101 (where 
existence of the condition was held a 
jury question). 

85. Montreal Harbour Comrs. v. 
Guarantee Co. of North America, 22 
Can. S. C. 542; Paris Bd. of Educa- 
tion v. Citizens’ Inv., etc., Co., 30 U. 
Cy Cr BeaCOnt) 23:2: 

86. N. J.—Folsom v. Squire, 72 N. 
Je, -43.0)60) As 1402. 

N. M.—Feder Silberberg Co. v. Mc- 
Neil, 18 N. M. 44, 133 P 975, 49 LRA 
NS 458. 

N. Y.—Nelson v. Bostwick, 5 Hill 
37, 40 AmD 310. 

Eng.—Lawrence v. Walmsley, 12 C. 
B. N. S. 799, 104 ECL 799, 142 Re- 
print 1356. 

Ont.—Port Elgin Public School Bd. 
v. Eby, 26 Ont. 73; Bruce County v. 
Cromar,. 225, Usz-€s)@. “B, 3215 .0’ Neill 
Vv. Canter. 9) 1, (C3 QO. By 254 V(holding, 
that, if a surety has stipulated for 
the return of goods on request, such 
request is not excused because the 
principal is out of the province). 

[a] Personal representative.—It 
has been held that demand on the per- 
sonal representatives of a deceased 
principal is not a sufficient perform- 
ance of a condition requiring demand 
on the principal, but omitting refer- 
to personal representatives. 
Port Elgin Public School Bd. v. Eby, 
26 Ont. 73. 

87. Morgan v. Menzies, 65 Cal. 243, 
3 P 807; Lee v. Briggs, 39 Mich. 592; 
Douglass v. Rathbone, 5 Hill (N. Y.) 
143; Batson v. Spearman, 9 A. & E. 
298, 36 ECL 172, 112 Reprint 1225. 

88. Hamer v. Johnson, 15 La. 242; 
Fort v. Cortes, 14 La. 180. 

89. Peo. v. Jansen, 7 Johns. (N. Y.) 
332, 5 AmD 275; London Guarantie 
Co. v. Fearnley, 5 App. Cas. 911. 

90. Tracy v. Pomeroy, 120 Pa. 14, 
13 A 514; Durrell v. Farwell, 88 Tex. 
98, 30 SW 539, 31 SW 185; Robertson 
V.\ Davis, 27 Can, Se Cyst: 

[a] Failure to render statement.— 
A surety on notes to secure advances 
for the publication of books under an 
agreement that the proceeds of sales 
were to be applied on such advances 
cannot be held for the full amount of 
the notes, a statement of the financial 
situation never having been rendered 


him. Robertson y. Davis, 27 Can. 8S. 
Cries 
91. . Joyce v. Cockrill, 92 Fed. 838, 


SO GA LoS i etieeh HO MULLS. SOO Ly Renens Olt 
227, 45 L. ed. 332]; Haines v. Gibson, 
iS eMieh, 120) 73 NW. 1265) Wi0os 7 vi. 
People’s Bank, 4 OhS&CP 51, 2 OhNP 
39 


4, 

[a] Monthly settlements.—W here 
sureties wrote the employer of the 
principal that they would not be re- 
sponsible for any further defaults un- 
less monthly settlements were made 
with the principal, the sureties remain 
liable if the employer did not receive 
the letter. Dwelling-House Ins. Co. vy. 
Johnston, 90 Mich. 170, 51 NW 200. 

[b] Furnishing indemnity.— Where 
a surety in replevin stipulated that 
the sheriff was to return the property 
to defendant if plaintiff failed to fur- 
nish the surety with indemnity, the 
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formance of an agreement made with him by the 
principal, with which the creditor or obligee is not 
connected,®” nor by the breach of an independent 
agreement between the creditor and the principal.®? 
A substantial compliance with conditions is suffi- 
cient, if they are performed as fully as the circum- 
stances will allow.4 
surety is made conditional upon the ereditor abstain- 
ing from certain acts, the surety is not discharged if 
these acts are done by third persons.®® 
observe provisions in statutes, which are directory 
merely, will not discharge a surety,?® nor will fail- 
ure by a creditor or obligee to observe provisions in 
the contract which were inserted for the benefit of 
the latter,°*” or which were inserted for the benefit 


Where the lability of the 


Failure to 


surety is liable, although he does not 
receive indemnity, and the property 
is not returned, defendant not having 
any notice of the condition. Woog v. 
Peoples Bank, 4 OhS&CP 51, 2 OhNP 


92. Conrey v. Brandegee, 2 La. 
Ann. 132; Somerville v. Stevenson, 
224 Mich. 186, 194 NW 408; Mathews 
v. Meek, 23 Oh. St. 272; Carpenter v. 
Kee, 5 Humphr. (Tenn.) 585. 

[a] Agreement to confess judg- 
ment.—Where the surety signed un- 
der an agreement with the principal 
that the latter would confess judg- 
ment and have it stayed by some re- 
sponsible person, the refusal of the 
principal to perform his agreement 
does not constitute a ground for relief 
to the surety. Carpenter v. Kee, 
Humphr. (Tenn.) 585. 

93. Ellis v. McCormick, 1 Hilt. (N. 
Y.) 313; Oastler v. Pound, 7 L. T. Rep. 
N.S. 852. 

[a] Agreement to make improve- 
ments.—A breach of an agreement by 
the landlord to make certain improve- 
ments, indorsed on the lease, does not 
discharge a surety for the rent. Ellis 
v. McCormick, 1 Hilt. €N. Y.) 313. 

94. Fla.—Robinson vy. Epping, 24 
Fla, 237, 4S 812. 

Ky.—Allen County v. 'U. S. Fidelity, 
etc., Co., 93 SW 44, 29 KyL 356. 

La.—Barbe v. Hansen, 40 La. Ann. 
707, 4 S 889. 

Mich.—Somerville v. Stevenson, 224 
Mich. 186, 194 NW 408. 

Ont.—Guthrie y. O’Connor, 36 U. C. 
Caro Nar 

[a] Purchase-money notes.—Sure- 
ties on a note given for the purchase 
price of land to be procured by the 
vendor from the government at one 
dollar and twenty-five cents per acre 
are not discharged because the vendor 
did not pay that amount, if it was sold 
to the principal for that amount, and 
there is no proof that the land was 
worth less. Barbe v, Hansen, 40 La. 
Ann. 707, 4 S 889. 

95. Glegg v. Gilbey, 2 Q. B. D. 209; 
Musket v. Rogers, 5 Bing. N. Cas. 728, 
35 ECL’ 388; 132 Reprint 1281. 

96. Moreland v. State Bank, 1 Ill. 
Z63peE MOA. Van URerry,= 20) mini Gan @ ses. 
(Ont.) 649. 

{a] Pretesting notes.—The omis- 
sion of directors of a bank to protest 
notes as provided by statute does not 
release the sureties on a note given to 
the bank. Moreland vy. State Bank, 1 
Ill. 263 

[b] Receiving tax roll.—The fact 
that a publie collector does not receive 
the tax roll until six days after the 
date designated for him to receive it 
will not discharge his sureties. Todd 
v. Perry, 20 'U. C. Q. Bs COnt:) 649. 

97. Iowa.—Getchell, etc., Lumber, 
ete., Co. v. National Surety Co., 124 
Iowa 617, 100 NW 556. 

N. Y.—Smith v. Molleson, 148 N. Y. 
241, 42 NE 669. 

Or.—Enterprise Hotel Co. v. Book, 
48 Or. 58, 85 P 333. 

W. Va.—State v. R. M. Hudson Pav., 
etc., Co. 91 W. Va. 387, 113 SH 261. 

Wis.—Madison v. American Sani- 
tary Engineering Co., 118 Wis. 480, 95 
NW 1097. 
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of the principal,’ or if they consist of restrictions 
so unreasonable as practically to amount to a release 
by tending to defeat recovery.°® 

Placing principal in default. Where the princi- 
pal is not in default until he has been placed in de- 
fault by the creditor serving notice on him to per- 
form, a failure to give sufficient notice will discharge 
the surety,! the form and requisites of such notice 
depending on the terms and requirements of the con- 
tract.2, But where the default is in no way depend- 
ent on notice, the failure of the creditor to send, or of 
the principal to receive, notice does not discharge 
the surety.® 

Nonperformance occasioned by creditor. The 
surety cannot be held liable for the nonperformance 
of the contract resulting from some act or omission 
on the part of the ereditor or obligee.* Where per- 
formance of the contract secured is rendered impos- 
sible by the act of the creditor or obligee, the sure- 
ties are discharged.® A surety on the recognizance 
of a debtor is discharged if the creditor enjoins fur- 
ther proceedings;® and a surety on a forthcoming 
bond is released if the creditor seizes and sells the 
property for which the bond was given." 

[§ 274] S. Failure To Terminate Employment 
after Default or Dishonest Conduct. Where the 
suretyship contract guarantees the faithful perform- 
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continuance of the agent or servant in his employ- 
ment after knowledge of the latter’s default or dis- 
honest conduet will discharge the surety from habil- 
ity for loss arising from subsequent dishonesty or 
defalcations,® but mere negligence on the part of the 
obligee in acquiring information does not operate to 
discharge the surety.® The surety, however, remains 
liable for all the defaults committed prior to the 
obligee’s discovery.!° The surety remains liable for 
subsequent defaults if he consents to the obligee’s 
continued employment of the agent or servant,+? 
subject to performance of any conditions attached 
to the continued obligation.t? The burden is on the 
surety to show that the obligee had knowledge of the 
employee’s default and continued the employment 
without notifying the surety thereof.** 

Employees of corporation. Where the obligee is a 
corporation, and an officer of the corporation is the 
one against whom knowledge of the employee’s faith- 
lessness is proved, it is held in some jurisdictions 
that the general rule applies, and that the surety is 
discharged,+* unless, the officer having knowledge is 
an officer of a distinct corporation subsidiary to, or 
a branch of, the obligee corporation.!® In other ju- 
risdictions, it is held that the surety is not dis- 
charged, even though knowledge of default is brought 
home to some of the officers of the obligee.1® 


ance of duties by an agent or servant, the obligee’s 


98. Enterprise Hotel Co. v. Book, 
48 Or. 58, 85 P 333. 

99. Tarboro Bank v. Fidelity, etc.. 
Coy 128 N. C. 366, 38 SE 908, 88 AmSR 


1. U.S. Fidelity, ete., Co. v. Suth- 
erlin aS Co., 263 Fed. 360. 

2. S. Fidelity, ete., Co. v. Suth- 
erlin Nera Cow supra. 

3. Montpelier v. National Surety 
Co., 9% Vt. 111,122, A‘ 484. 

4... 0. S.— Fidelity, éte., Co. VanU. 
S., 1387 Fed. 866, 70 CCA 904; Ameri- 


can Surety Co. v. Choctaw Constr. CO.; 
135- Medoe4 Si wi60 CCA. 199s) UW iSin vi. 
Tillotson, 28 BF. Cas. No. 16,524, 1 


Paine 305 [rev on other grounds 12 
Wheat. 180, 6 L: ed. 594]. 

Ala.—Maryland Fidelity, ete., Co. v. 
Robertson, 136 Ala. 379, 34 S 933. 

Ill,— Chicago, etc., R. Co. v. Bart- 
dar cee Ill. 603, 11 NE 867 [aff 20 Ill. 
A. ]. 

Iowa.—Stillman v. Wickham, 106 
Iowa 597, 76 NW 1008. 

Ma.— Leppert y. Flaggs, 101 Md. 71, 
60 A 450. 


Oh.—Section 16 Trustees v. Miller, 
3 Oh. 261. 

See Eureka Stone Co. v. Ft. Smith 
First Christian Church, 86 Ark. 212, 
110 SW 1042 (holding delay in fur- 
nishing material not to have been 
prejudicial and ground for discharge). 

[a] Where surety undertakes to 
secure against pecuniary loss result- 
ing from a breach of the principal 
contract and the obligee is compelled 
to pay damages caused by the princi- 
pal in merely performing his contract, 
the obligee is not a joint tort-feasor 
with the principal so as to render the 
surety not liable. Leppert v. Flaggs, 
101 Md. 71, 60 A 450. 

5. Porto Rico v. Title Guaranty, 
CtC.. COs 22. Ue S882), 005 Ob ae, Jol 
L. ed. 561 [aff 180 Fed. 641, 103 CCA 
607]; U.S. Fidelity, etc., Co. v. Pen- 
sacola, 263 Fed. 344; Hubbard v. Reil- 
ly, 51 Ind. A, 19, 98 NE 886; Blanke 
Bros. Realty Co. v. American Surety 
Co., 297 Mo. 41, 247 SW 797; Sharon 
v. American Fidelity Co., 172 Mo. A, 
309, 157 SW 972; Foster County v. 
Morris, 29 N. D. 1, 149 NW 561. 

{a] MTllustration.—Where a_ bond 
binds the city to furnish, free of ex- 
pense on demand, a site for a county 
courthouse and the county purchases 
a site, since performance by the sure- 


ties is rendered impossible, the sure- 
ties are discharged. Foster County v. 
Morris, 29 N. D. 1, 149 NW 561. 

6 Palmer v.° Everett, 7 Allen 


(Mass.) 358. 
3 7. Jacobson v. Sevill, 6 La. Ann. 
ihe 

8 Ala.—Alabama Fidelity, etc., Co. 
v. Alabama Fuel, etc., Co., 190 Ala. 397, 
67 S 318; Saint v. Wheeler, ete., Mfg. 
Go 95 Ala. 362, 110, S) 539, St) Amor 


Cal.—Roberts v. Donovan, 70 Cal. 
HOSS 9 P1807 Pb 99), 

Ga.—Charlotte, etc., R. Co. v. Gow, 
59 Ga. 685, 27 AmR 403. 

Ill.—Rapp v. Phoenix Ins. Co., 113 
Ill. 390, 55 AmR 427; Gradle v. Hoff- 
man, 105 Ill. 147; Delbridge v. Lake, 
etc., Bldg., etc., Assoc., 98 Ill. A. 96, 
82 Tll. A. 388. 

Ind.—Indiana, ete., Live Stock Ins. 
a v. Bender, 32 Ind. A. 287, 69 NE 

Ky.—Connecticut Mut. L. Ins. Co. v. 
Scott, 81 Ky. 540; Taylor v. Common- 
wealth Bank, 2 J. J. Marsh. 564. 

Mich.—Attna Ins, Co. vy. Fowler, 108 
Mich. 557, 66 NW 470. 

Minn. —Capital F. Wat- 


ins. io. sy 


son, 76 Minn. 387, 79 NW 601, 77 Am 
SR 657; Manchester F, Assur. Co. v. 
Redfield, 69. Minn. 10,, 71. NW *709; 
Lancashire Ins. Co. v. Callahan, 68 
Minn. 277, 71 NW 261, 64 AmSR 475. 

ING _—Emery Wis Baltz, 94 N. Y. 408; 
Hunt v. Roberts, 45 N. Y. 691. 


Pa.—Murry’s Bst., 
14 Pa. Co. 590, 


3 Pa. Dist. 278, 


Eng.—Phillips v. Foxhall, L. R. 7 
Q. B. 666; Sanderson v. Aston, L. R. 
8 Exch. 13; Enright v. Falvey, L. R. 
4Tr oO e 


Man.—British Empire, etc., Assur. 
Co. v. Luxton, 9 Man. 169. 

[a] Leading case.—Phillips Vv. 
Hoxhall, ls R.17 @. By 666, 

[b] Knowledge, by commissioners 
chesen by the creditors of a bankrupt 
to act for them, of the default of the 
trustee of the bankrupt’s estate does 
not discharge a surety of the trustee. 
McTaggart v. Watson, 10 Bligh N. 8S. 
618, 6’ Reprint 227, 3 Cl. & F. 525, 6 
Reprint 153. 

9.. U.S. Fidelity, etc., Co. v. Means, 
ete., Iron Works, 63 Tex. Civ. A. 56, 
132 Siwe 536. 

10. {11—Donnell Mfg. Co. v. Jones, 
49 Ill. A. 327. 


Applications and limitations of rule. 


Generally 


Ripe tres Ss v. Thomas, 84 Md, 608, 
N. J.—State Bank vy. Chetwood, 8 
IN Oss le 
N. Y.—Socialistic Co-op. Pubs As- 
oe v. Hoffman, 12 Misc. 440, 33 NYS 
o. 
S. C.—Wilmington, ete., R. Co. v. 
Ling, 18 S. C.116. 
i Bee ata v. Falvey, L. R. 4 Ir. 
Ont.—Reg. v. Pringle, 32 U. C. Q. B. 
aoe: McDonald v. May, 5 U. C. Q. B. 


11. Emery vy. Baltz, 94 N. Y. 408. 

[a] Apprenticeship of son.— 
Where a father gave bond for his son 
as apprentice, and, after paying one 
embezzlement by his son, the father 
desired the master not to trust the son 
With any more cash, but the master 
did intrust the son with cash, and the, 
son embezzled more funds, it was held 
that the father was liable, that he 
made a request, merely, and that it 
was doubtful whether, under the form 
of the obligation, the father would 
have a right-to make any restrictions 
on his liability while the apprentice- 
ship continued. Shepherd v. Beecher, 
2 P. Wms. 287, 24 Reprint 733. 

12. Emery v. Baltz, 94 N. Y. 408. 

[a] Discontinuance of defaults.— 
Where a surety was induced to remain 
liable upon the assurance of the ob- 
ligee that the principal should not be 
permitted to run further behind, such 
condition must be complied with. 
Emery v. Baltz, 94 N. Y. 408. 

13. Foster v. Franklin L. Ins. Co., 
(Tex. Civ. A.) 72 SW 91; Caxton, etce., 
Union v. Dew, 68 L. J. Q) B.380. 

14. Saint v. Wheeler, etc., Mfg. Co., 
95 Ala. 362, 10° S 539, 36 AmSR 210: 
Connecticut Mut. L. Ins. Co. v. Scott, 
81 Ky. 540; Atna Ins. Co. v. Fowler, 
108 Mich. 557, 66 NW 470. 

15. Taylor v. Commonwealth Bank, 
Ze Da da MALSH er CRs DOs: 

[a] Main and branch banks.— 
Knowledge by the directors of a 
branch bank of the cashier’s delin- 
quency is not sufficient, as there is no 
legal presumption that what is known 
to the branches is communicated to 
the main bank. Taylor v. Common- 
wealth Bank, 2 J. J. Marsh. (Ky.) 564. 

16. McShane v. Howard Bank, 73 
Md. 135, 20 A 776, 10 LRA 552; Pitts- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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this rule’? is held to have no application to cases 
of mere breach of duty or contract obligations by the 
servant or agent not involving dishonesty or want of 
integrity on ‘his part, or fraud or concealment on the 
part of the master or employer.18 There is no ac- 
tive duty on the employer either to notify the sureties 
or to dismiss the agent or employee for a mere 
default which does not in itself involve dishonesty,!® 
or to give notice of a mere failure to report or ac- 
count punctually or turn over or remit funds, un- 
der the terms of the contract, the performance of 
which is secured, unless there is knowledge of an 
actual defaleation.2° But, where the servant’s 
breach of duty or contract obligations involves dis- 
honesty or want of integrity, it is fraud or conceal- 
ment on the part of the obligee discharging the sure- 
ty to notify the surety of the employee’s breach of 
duty or contract obligations but to withhold knowl- 
edge of the dishonesty or want of integrity in- 
volved.*+ Other authorities hold that, where the in- 
competency or negligence on the part of a servant 
is so gross or habitual that good faith to the sure- 
ties requires the master to discharge the servant or 
at least give notice to the sureties,?* or where the 
employee’s breach of the employment contract, 
whether by dishonesty or not, justifies the dismissal 


ee ete., R. Co. v. Shaeffer, 59 Pa. 
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to lax habits of business, mere negli- 
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by the employer or master,?* especially where the 
conditions of the bond are also breached thereby,?* 
a continuance of the employment without notice to 
the surety discharges the latter from further liabil- 
ity. And accordingly it has been held that a plea 
showing a breach, prior to that sued for, without 
notice to the surety, and for which he might have 
required dismissal, is good.?® 

[§ 275] T. Failure To Examine Accounts. Where 
the bond requires that there be an audit of the books 
and accounts of the principal at stated times, a non- 
performance of the condition will discharge the sure- 
ty.°° But in the absence of any stipulation in the 
bond requiring it, the fact that the default of the 
principal might have been prevented by an examina- 
tion of his accounts by the obligee or by the obligee’s 
agents will not relieve the sureties,?" even though a 
statute?> or a by-law?® required an examination to 
be made; and the surety was induced to sign the 
principal’s bond by his knowledge of the by-laws, 
and his belief that they would be enforced.*® Even 
though the obligee has reasonable means of knowl- 
edge at hand and fails to avail himself of them, 
the sureties‘ are not discharged.24 There is author- 
ity for holding the sureties bound, even though the 
obligee is grossly negligent, unless he is also guilty of 


iy. See supra text and note 8. 
18. Manchester F. Assur. Co. v. 
Redfield, 69 Minn. 10, 71 NW 709; 


Lancashire Ins. Co. v. Callahan, 68 
Minn. 277, 71 NW 261, 64 AmSR 475; 
Bostwick v. Van Voorhis, 91 N.Y. 353; 
Atlantic, etc., Tel. Co. v. Barnes, 64 
N. ¥. 385, 21 AmR 621 [aff 39 No Y. 
Super. 40]. 

19. Watertown F. Ins. Co. v. Sim- 
mons, 131 Mass. 85, 41 AmR_ 196; 
Aitna Ins. Co. v. Fowler, 108 Mich. 
557, 66 NW 470; Manchester F. Assur. 


von v. Redfield, 69 Minn. 10, 71 NW 
20. Cal.—Metropolitan Loan Assoc. 


Vesti sche vaio. Cal. oon Limes Oro. 
Ga.—Charlotte, etc., R. Co. v. Gow, 
59 Ga. 685, 27 AmR 403. 
Ind.—La Rose v. Logansport Nat. 
Bank, 102 Ind. 332, 1 NE 805. 
Iowa.—Phenix Ins. Co. v. Findley, 
59 Iowa 591, 13 NW 738; Ida County 
Sav. Bank v. Seidensticker, 92 NW 


862. 

Kan.—Gilbert v. State Ins. Co., 3 
Kan. A. 1, 44 P 442. 

La.—Natchitoches v. Redmond, 28 
La. Ann. 274. 

Mich.—Cumberland Bldg. Loan As- 
soc. vy. Gibbs, 119 Mich. 318, 738 NW 
138; Aetna Ins. Co. v. Fowler, 108 

. Mich. 557, 66 NW 470. 

N. Y.— Atlantic, ete., Tel. A 
Barnes, 64 N. Y. 385, 21 AmR 621 ‘Taft 
39 N. Y. Super. 40]. 


Oh.—National L. Ins. Co. v. Olhaber, 
9 Oh. Dee. (Reprint) 842, 17 CincLBul 


3 5oe 

S. C.—Wilmington, etc., R. Co. v. 
ings ss. CoG: 

Man.—British Empire, etc., Assur. 


Co. v. Luxton, 9 Man. 169. 

“When the agent of a corporation, 
appointed for an indefinite time, is un- 
der bond to account and pay over 
daily, and he fails to perform for one 
day, or any number of days, whether 
he can be afterward trusted with ad- 
ditional funds at the risk of the sure- 
ty upon his bond, consistently with 
good faith and fair dealing, without 
first giving notice to the surety, de- 
pends upon the apparent cause of his 
failure. If the corporation, or its su- 
pervising officers, have reason to be- 
Jieve that it results from dishonest 
practices or intentions, Such as a con- 
version of the money, or a purpose to 
convert it, no further funds can right- 
fully be committed to his custody. If, 
on the other hand, the circumstances 
do not point to moral turpitude, but 


gence, procrastination, a want of dili- 
gence or punctuality rather 
want of honesty, the corporation may 
continue to trust him, treating his 
successive failures in promptness as 
breaches of contract only, and relying 
upon the bond for protection should 
ultimate loss occur.” Charlotte, etc., 
Paseo v. Gow, 59 Ga. 685, 694, 27 AmR 

[a] Return of misappropriated 
funds.—Failure to inform sureties of 
a corporate officer that he had been 
charged with misappropriation of 
funds, but that an investigation in- 
dicated that he had received small 
amounts which he had turned over 
within the time allowed by the reg- 
ulations of the company whereupon he 
was exonerated, will not release the 
sureties. Metropolitan Loan Assoc. v. 
Hscehe, 75 Cal. 513, 17.P 675. 

[b] Loans to cashier.—Where a 
cashier took money from the bank for 
his own use, without the consent of 
the directors, but put in debit slips 
and gave his note without security, all 
of which was contrary to a statute, 
and these transactions, being entered 
regularly on the books, came to the 
knowledge of the directors, but they 
did not take any action toward stop- 
ping them, although they continued 
for years, it was held not to constitute 
a defense to the cashier’s sureties. 
Home Ins. Co. v. Holway, 55 Iowa 571, 
8 NW 457, 39 AmR 179. 

21. Connecticut Mut. L. Ins. Co. v. 
Scott, 81 Ky. 540; Emery v. Baltz, 94 
N. Y. 408; Enright v. Falvey, L. R. 
AML TOON 

22. Manchester F. Assur. Co. v. 
Redfield, 69 Minn. 10, 71 NW 709. 

[a] Failure to account.—Where a 
contract of employment required the 
principal to account monthly, and re- 
fund any amount which he had over- 
drawn as salary in excess of one half 
of the profits, his sureties were held 
discharged by -the employer’s failure 
to require an accounting for thirteen 
months, and until the employment ter- 
minated. Morrison y. Arons, 65 Minn. 
321, 68 NW 33. 


23. Rapp v. Phenix Ins. Co:., 113 
Til. 390, 55 AmR 427; Delbridge v. 
Lake, etc., Bldg., etc., Assoc., 82 Ill. 


Al ssc, 98 Die AS 96s Murry’ s JESt.,..3 
Pa. Dist. 278, 14 Pa. Co. 590; Sander- 
SOMMVAEeAStOn:,, Dn Ry Seaxeh ios, ©on= 
federation Life Assoc. v. Brown, 35 
N.S. 94. 

24. Sanderson y. Aston, L. R. 8 
Exch. 73. 


25. Sanderson v. Aston, L. R. 8 
Hxchy 73 
than a 26. Piedmont Grocery Co. v. Haw- 


kins, 87 W. Va. 38, 104 SE 736. 

[a] Audit by directors.—Insured’s 
statement to a bonding company as a 
condition to its fidelity bond that the 
principal’s books and accounts would 
be audited by a committee at least 
twice a year did not require an audit 
by an expert bookkeeper or accoun- 
tant, but was satisfied where insured 
audited them in regular course of its 
business by a committee of directors, 
if that committee acted in good faith 
without fraud. Piedmont Grocery Co. 
v. Hawkins, 87 W. Va. 38, 104 SE 736. 

27. U. S.—Phillips v. Bossard, 35 
Fed. 99; Frelinghuysen v. Baldwin, 
16 Fed, 452. 

Del.—Sparks v. Farmers’ Bank, 3 
Del. Ch. 274 


Til. —Campbell Va Peo, pO san e5 9 5; 
39 NE 578 [aff 52 Ill. A. 338]. 
Ky.—Midway Deposit Bank Vv. 


Hearne, 104 Ky. 819, 48 SW 160, 20 
KyL 1019. 

Mo.—Chew v. Ellingwood, 86 Mo. 
260, 56 AmR 429. 


N. Y.—Monroe County v. Otis, 62 
ING YS BER 
S. C.—Charleston v. Paterson, 18 


— 


Sia Calelie.o; 

Va.—Crawn v. Com., 
SE 721, 10 AmSR 839. 

Eng.—Trent Nav. Co. v. Harley, 10 
Bast 34, 103 Reprint 688. 

N. S.—-Reg. v. Chesley, 23 N. S. 552. 

Ont.—Frontenac County v. Breden, 
17 Grant Ch. 645. 

[a] Statutory bond.—Where the 
statute provides that a bond to pro- 
tect creditors on a debtor’s assign- 
ment shall run to an officer of the 
court, it is construed as disclosing a 
legislative intent that the sureties 
shall not be discharged by negligent 


84 Va. 282, 4 


acts of the assignee. Dawson Vv. 
Lawes, Kay 280, 69 Reprint 119. 
28. Mansfield Union v. Wright, 9 


@: B.D: 683 [aff 46.3. PB: 2007. 

29. Union Bank v. Forrest, 24 F. 
Cas. No. 14,356, 3 Cranch C. €.9218; 
Mutual Loan, etc., Assoc. v. Price, 19 
Fla. 127, 16 Fla. 204, 26 AmR. 703; 
Morris Canal, etc., Co. v. Van Vorst, 
21 N. J. L. 100; Albany Dutch Church 
v. Vedder, 14 Wend. (N. Y.) 165. 

30. State v. Atherton, 40 Mo. 209; 
Pittsburg, etc., R. Co. v. Shaeffer, 59 
Pa. St. 350. 

31. Enright v. Falvey, L. R. 4 Ir. 
397. 
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positive acts of concurrence in the defaleation of the 
If, however, the obligee has reason to 
suspect the incompetency or negligence on the part 
of the principal so gross and habitual that, if true, 
his own good faith toward the sureties would eall 
for notice from him to them, and if an examination 
of the accounts would verify his suspicions or show 
them to be groundless, he has then a duty toward 
his surety to examine the accounts.?* 

[§ 276] U. Neglect To Give Notice of Default to 
A surety is not discharged 
from further lability, generally, upon failure of the 
obligee to notify him of his principal’s default, where 
the suretyship contract contains no stipulation that 
But if the contract of 


principal.*? 


Surety*+—1. In General. 


such notice shall be given.?° 


32. Madden v. McMullen, 18 Ir. C. 
30D; 

33. Manchester F. Assur, :Co. v. 
Redfield, 69 Minn. 10, 71 NW 709; 
Fraher v. Waterford County, [1926] 
de 5.05. 

34. Notice of dishonesty of em- 
ployee see Fidelity Insurance § 12. 

35.) in S:—U. SS. v. Drielinger, 21 
F. (2d) 211; New Amsterdam Cas- 
ualty Co. v. U. S. Shipping Bd. Emer- 
gency Fleet Corp., 16 F. (2d) 847; 
Mayfield v. Equitable Trust Co., 295 
Fed. 109 [certiorari den 265 U. S. 594 
mem, 44 SCt 637 mem, 68 L. ed. 1197 


mem]. 

Ark.—Colvin v. Glover, 143 Ark. 
498, 220 SW 832; Wilkerson v. Cres- 
cent Ins. Co., 64 Ark. 80, 40 SW 465, 


62 AmSR 152. 


Cal.—Cross v. Thiele, 51 Cal. A. 
WSO, ubo tek: Oe: 
D. C.—Clark v.. Gerstley, 26 App. 


205, att .204, U.S. 504, 27-SCt 337, 51 
L. ed. 589]. 

Ga.—Georgian Co. v. Jones, 154 Ga. 
762, 115 SE 490 [answers to cert ques- 
tions conformed to 29 Ga. A. 410, 116 
SE 65]; Lumpkin v. Calloway, 101 
Ga. 226, 28 SE 622; Hunnicutt v. Pe- 
rot, 100 Ga. 312, 27 SE 787; Gay-v. 
Carpenter, 35 Ga. A. 768, 134 SE 803; 
James v. Calder, 7 Ga. A. 707, 67 SE 
1125; Connor v. Hodges, 7 Ga. A. 153, 
66 SE 546. 

Ind.—Wright v. J. R. Watkins Co., 
86 Ind. A. 695, 159 NE 761. 

Iowa.—Ft. Dodge Grocery Co. v. 
Brown, 152 NW 500. 

Kan.—Hier v. Harpster, 76 Kan. 1, 
90 P 817, 13 LRANS 204, 13 AnnCas 
919. 

Ky.—Harlan Fuel Co. v. Wigging- 
ton, 203 Ky. 546, 262 SW 957. 

La.—New Orleans Butchers’ Co-op. 
Abbatoir v. St. Bernard Rendering, 
ete., Go., 160 La. 574, 107 S 432. 

Me.—Maine Cent. R. Co. v. Nation- 
al Surety Co., 113 Me. 465, 94 A 929, 
LRAI916A 881. 
~ Mass.—Wakefield v. American 
Surety Co., 209 Mass. 173, 95 NE 350; 
Watertown Be eIinsxCod 7, Simmons, 
131 Mass. 85, 41 AmR 196. 

N. H.—Cilley v. Dearborn, 75 N. H. 
563, 78 A 496. 

N. C.—Horton v. Wilson? 5 IN. iC. 
533, 95 SE 904; Edwards v. Jefferson 
Standard L. Ins. Comm Lio siNee Cur O4y 
92 SH 695. 

Ok1.—Linton v. Chestnutt-Gibbons 
Grocer Co., 30 Okl. 103, 118 P 385. 

Pa Homewood Peoples Bank v. 
Cull, 85 Pa. Super. 480. 

S.'C.—_Watson v. Barr; 37 S. G. 4638, 
16 SE 188. 

Tex.—Arnett v. Simpson, (Civ. A.) 
235 SW 982. 

Va.—B. F. Goodrich Rubber Co. v. 
Fisch, 141 Va. 261, 127 SE 187. 

Eng.-—Peel v. Tatlock, 1.B. & P. 419, 
126 Reprint 986. 

Alta.—Crown L. Ins. Co. v. Clarke, 
9 Alta. L. 97, 25 DomLR 5619, 32 West 
LR 654, 9 WestWkly 333; Massey- 
Harris Co. v. Baptiste, 9 Alta. L. 71, 
24 DomLR 753, 32 WestLR 435, 9 


1 Irving 
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WestWkly 149 [foll Crown L. Ins. 
Co. v. Clarke, 9 Alta. L. 97, 25 DomLR 
a 32 WestLR 654, 9 WestWkly 

[a] Where delay in performance 
is not a ground for liability, failure 
to notify surety of delay does not dis- 
charge him. National Surety Co. v. 
Long, 79 Ark. 523, 96 SW 745. 

{b] Statute requiring notice of 
dishonor and protest to indorsers of 
bills and notes has: no application to 
sureties. Preston v. Dozier, 135 Ga. 
25,-68 SE..793. 

[c] Rule applied.—(i) Where a 
bond, given to protect the obligee and 
the materialmen, stipulates that no- 
tice of default shall be given by the 
obligee, but omits to require it from 
the materialmen, the failure of the 
obligee to give notice does not dis- 
charge the surety’s liability to the 
materialmen. Forburger Stone Co. v. 
Lion Bonding, etc., Co., 103 Nebr. 202, 
170 NW 897, 171 NW 288; American 
Fidelity Co. v. Metropolitan Pav. 
Brick Co., 30 O. C. A. 209. (€2) A bank, 
protected with the obligee, by the 
bond which requires notice of default 
from the obligee but not from the 
bank, is not bound by the obligee’s 
failure to give notice. Kendrick- 
Roan Grain, etc., Co. v. Weaver, 128 
Tenn. 609, 163 SW 8f4. 

36. See cases infra notes 38—45. 

37. U. S.—New Amsterdam Casu- 
alty (Co. vw. Central Nato “By Ins. Co:, 
4 F. (2d) 203; Suzuki v. National 
Surety Co., 290) Fed.. 942." U.S. v. 
Maryland Fidelity, ete., Co., 224 Fed. 
866, 140 CCA 288; U. S. Fidelity, etce., 
Co. v. Rice, 148 Fed. 206, 78 CCA 164; 
National Surety Co. v. Long, 125 Fed. 
887, 60 CCA 6238. 

Ark.—Bankers’ Surety Co. v. Watt, 
118 Ark. 492, 177 SW 20. 

Cal.—Easton vy. Boston Inv. Co., 51 
Cal. A. 246, 196 P 796. 

Colo.—Southern Surety Co. v. Chris 
Plumbing, ete, Co., 67 Colo. 
Silly euleSi4s Py 1356s 
7a.—Scarratt v. F. W. Cook Brew- 
ing Co., 117 Ga. 181, 43 SE 413; Sa- 
vannah Lighting Co. v. Maryland Fi- 
delity, etc., Co., 21 Ga. A. 758, 95 SH 
113; D. T. Williams Valve Co. v. Am- 
orous, 19 Ga. A. 155, 91 SE 240. 

Ind.—Hartford Acc., ete, Co. v. 
State, (A.) 159 NE 21; Beech Grove 
Impr. Co. v. Title Guaranty, etc., Co., 
50vInd. A374 298NE) 33% 

Mich.—Haberkorn Inv. Co. v. Mor- 
an, 210 Mich. 455, 178 NW 76; Berk- 
shire Land Co. v. Moran, 210 Mich. 77, 
177. NW / 205: 

Minn.—Hughes v. Globe Indemn. 
Co., 139 Minn. 417, 166 NW 1075. 

Mo.—Gimbel Bros. v. Mitchell, 
Mo. A. 610, 219 SW 676; Hurley v. 
Fidelity, etc., Co., 95 Mo: Avs 88) 68 
SW 958. 

N. Y.—Gerstein v. Weisbrott, 202 
vee 240. 

C.—Tarboro Bank v. Maryland 
Pigelity, ete, Con l28) NG EC, 3366, 38 
SE 908, 83 AmSR 682. 

N. D.—Long v. American Surety 
Coisae IND: £99, 137 NW 41. 
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suretyship stipulates that such notiee shall be given. 
the general rule, subject to some exceptions,*® is that 
failure to comply with the condition will prevent re- 
covery from the surety.?? 
quires notice, the surety is not discharged by a fail- 
ure to give notice of slight defaults,?* or on mere 
suspicion of possible default;*® or where, under the 
terms of the contract, there is no default;*° or 
where, if a default exists, there is excuse*! or pro- 
vision in the suretyship contract exempting the sure- 
ty for liability therefor,*” or a waiver thereof on the 
part of the obligee;*? or where the surety already 
has knowledge or is chargeable with knowledge of the 
default ;4* or where the giving of notice is: prevent- 
ed by the surety.*® 


Even where the bond re- 


Okl1.—Thomason v. W. T. Rawleigh 
Co., 222: P1017; Sparkman’ wv. W._'E: 
Rawleigh Medical Co., 97 Okl. 162, 222 
Ps 1014: 

Or.—Astoria Southern R. Co. v. Pa- 
oe Surety ‘Co., 68 Or 569, 137 © 
ol. 


Tex.—American Indemn. Co. v. 
Robstown Independent School Dist., 
(Civ. A.) 200 SW 592; Walsh v. Padu- 


cah M. E. Church South, (Civ. A.) 173 
SW 241. 

Wash. v. Washington 
Constr., ete., Co., 69 Wash. 595, 125 
P 954; Novelty Mili Co. v. Heinzer- 
ling, 39 Wash. 244, 81 P 742; Heffer- 
Nan -V;; Us. Si -Pidelity. ete, "Cox kod 


|} Wash. 477, 79 P 1095. 


[a] United States is boumd by the 
conditions in a bond given by an of- 


| ficer in the Cuban postal service dur- 


ing military occupation, requiring 
prompt notice to a surety of irregu- 
larity by the director general of posts 
named as “employer.” U.S. v. Mary- 
land Fidelity, etc., Co., 224 Fed. 866, 
140. CCA 288. 

38. Md.—A®tna Indemn. Co. v. Wa- 

ters, 110 Md; 678, 73 A THz. 
_ Oh.—Southern Surety Co. v. Mason- 
ie Temple Co., 4 Oh A. 477; 25 Oh. 
Cir. Ct. N. S. 292; Summer Phosphate 
Co. v. Jarecki Chemical Co., 14 Oh. 
Cit), Gt. INS. 59; 432-Oht Cir. Gt2se: 

Okl.—American Surety Ce. v. Scott, 
18 Okl. 264, 90 P 7. 

Tex.—Walsh v. Paducah M. EK, 
Church South, (Civ. A.} 173 SW 241. 

Wash.—Lazelle yv. Empire State 
Surety Co., 58 Wash. 589, 109 P 195. 

39. U. S.—U. S. Fidelity, ete. Co. 
v. Walker, 248 Fed. 42, 160 CCA 182. 
’ Iowa.—Zalesky v. New York Fidel- 
iy etc., Co., 176 Iowa 267, 157 NW 

Mda.—Atna Indemn. 
TO Md 6783 A "7282: 

Minn. Central Metropolitan Bank 
v. New York Fidelity, etc., Co., 159 
Minn. 28, 198 NW 137. 

Miss.—Maryland Casualty Co. v. 
Hall, 125 Miss. 792, 88 S 407. 

N. Y.—British American Tobacco 
Co. v. U. S. Fidelity, ete., Co., 177 App. 
Div. 582, 164 NYS 406. 

N. C.Tarboro Bank v. Maryland 
Midelity, ete, Cosy lLesmNe C= 366 wos 
SE 908. 838 AmSR 682. 

40. Seattle Dock Co. v. Pacific 
Surety Co., 86 Or. 85, 167 P 510; Mc- 
Creery Ve National Surety Go;; 236 Par 
450, 75 A 674 

41. Harris v. U. S. Fidelity, ete., 
Co., 167 N. C. 623, 83 SE 805. 


Co. v. Waters, 


42. National Surety Co. v. Long, 
79 Ark. 523, 96 SW 745. 
43. Equitable Surety Co. v. Mud- 


dy Bottom Swamp Land Dist. No. 1, 
256° Red. 773, 168 CCA “119; Johnson 
oat Laurence, 171 Minn. 202, 214 NW 

44. Waldon v. Maryland Casualty 
Co., 155 Ga. 76, 116 SE 828; Sullivan 
v. Cluggage, 31 Ind. A, 667, 52 NE 
110; Dienst v. Fischmann Loan, ete., 
Co,, 10:Oh, Cir. Ct. N, JS..46, 30 Oh. Cis 
QE oS te 

45. Royal Canadian Bank v. Euro- 


Hor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Necessity of proof of loss. Where the stipulation 
is construed as intended merely to protect the surety 
from avoidable loss, failure to give notice does not 
discharge the sureties unless loss is shown,*® and 
then only to the extent of the loss proved.4? 
rule requiring loss to be proved is especially applica- 
ble to compensated sureties,*® or to sureties not 
upon the same basis as gratuitous sureties.*2 A com- 
pensated surety will not be discharged for failure to 
notify of the principal’s uncompleted performance 
within the time specified, where time is not of the 
essence of the contract, and no claim is made against 
principal or surety on account of the delayed per- 


formance.®° 


Partial failure to notify. Where there is a failure 
to give notice of some defaults, but notice of others 
is seasonably given, the failure, while effective as 
a bar to the surety’s liability for the earlier de- 
faults, does not relieve him from liability for the 
others,®>1 especially where no claim is made against 
the surety with respect to the earlier defaults.°? 
And if notice is given to some sureties but not to 


peo Assur. Soc., 29 U. C. Q. B. .(Qnt.) 
46. Iil—Gustafson v. 
PSH IPAS 585. 
Ind.—Illinois Surety Co. v. Huber, 
57 Ind. A. 408, 107 NE 298. 
Kan.—McClure v. Freeborn Engi- 
neering, etc., Co., 97 Kan: 695, 156'P 


Swanson, 


692; Republic County v. U. S. Fi- 
delity, ete, \Cov.-96), Kan: 255, 150 ..P 
590; Clark County School Dist. No. 


1 v. McCurley, 92 Kan. 53, 142 P 1077, 
AnnCas1916B 238. 

Md.—United Surety Co. v. 
mers, 110) Md@.°95,)72 A 775. 

Minn.—Kildall Fish Co. v. Giguere, 
136 Minn. 401, 162 NW 671. 

N. H.—Peerless Casualty Co. v. 
Howard, 77 N. H. 355, 92 A 165. 

Or.—Bross v. MecNicholas, 66 Or. 
42, 133: P 782, AnnCas1915B 1272. 

Wash.—Molin v. Anderson, 118 
Wash. 208, 203 P 8; Lazelle v. Em- 
pire State Surety Co., 58 Wash. 589, 
109 P 195; Martin v. Empire State 
Surety Co., 53 Wash. 290, 101 P 876. 

Alta.—Crown L. Ins. Co. v. Clarke, 
9 Alta. L. 97, 25 DomLR 519, 32 West 
LR 654, 9 WestWkly 333. 

47. Republic County v. U.S. Fidel- 
ity, ¢te.;°Co.,° 96 Kan:. 255, 150 P 590; 
McKecknie v. Ward, 58 N. Y. 541, 17 
AmR 281; Heffernan v. U.S. Fidelity, 
ete., Co., 37 Wash. 477, 79 P 1095. 

{a] Proof of partial loss.—Where 
the bond required notice within thir- 
ty days of default, and the notice was 
given thirty-two days after default, 
resulting in possible loss of demur- 
rage fees but in no proven loss on ac- 
count of the real subject matter of 
the bond, the surety was discharged 
from any liability for demurrage 
fees, but not from liability on_ the 
main contract. Heffernan v. U. S. 
Fidelity, etc., Co., 37 Wash. 477, 79 
Pa h09 5: 

48. Wleffernan v. U. S. Fidelity, 
etc., Co., 37 Wash. 477, 481, 79 P 1095. 

“But we have held, in similar cases, 
that it was not necessarily fatal to 
the right of the obligee to recover on 
the bond that notice of the failure of 
the principal to comply with the 
terms of the contract was not given 
at the time the bond prescribes. 
While it is true that the requirement 
of notice is for the surety’s benefit, 
and it may insist on a strict compli- 
ance with the terms of the bond in 
that respect wherever failure to give 
such notice might result in loss to 
it, yet when the notice serves its pur- 
pose. as well when given after the 
prescribed time as it does before— 
that is, when it is equally effective 
in protecting the surety from loss— 
it is inequitable, and a _ manifest 
abuse of the purposes of this provi- 
sion of the bond, to hold that the 
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others, the liability of the sureties notified will not 
be affected by failure to give notice to the others, 
where by its terms the bond is joint and several.53 

[§ 277] 2. Time for Notice. 
when required must be given within the time, if any, 
specified in the contract,*4 or, if no time is specified, 
within a reasonable time,®® or with reasonable dis- 
patch, if the contract provides for immediate no- 
The time does not begin to run against the 
obligee until he knows, or has had reasonable op- 
portunity to know, of the principal’s default,®7 and 
knowledge within the meaning of this rule is actual 
The time runs, however, from the 


Notice of default 


date of actual knowledge, and not from a later date 


mere technical variance Shall relieve 
the obligor entirely; the surety, be- 
ing a compensated surety, can insist 
only on those forfeiture clauses of 
its contract the failure to comply 
with which probably inflicts upon it 


a loss.” Heffernan vy. U. S. Fidelity, 
ete., Co., supra. 
49. Overly Special School Dist. 


No. 44 v. Haber, 193 Wis. 403, 214 NW 
342, 348 [cit Cyc]. 

{a] Depositary’s bond.—Where a 
surety on a bank’s bond as depositary 
is a stockholder, director, and presi- 
dent of the bank, he occupies a posi- 
tion similar to that of a surety com- 
pany receiving pay, and is not en- 
titled to the protection granted to 
gratuitous sureties. Overly Special 
School Dist. No, 44 v. Haber, 193 Wis. 
403, 214 NW 342. ‘ 

50. Fitger Brewing Co. v. Ameri- 
ean Bonding Co., 127 Minn. 330, 149 
NW 539; Lakeside Land Co. v. Em- 
pire State Surety Co., 105 Minn. 2138, 
117 NW 4381; Lackland v. Renshaw, 
256 Mo. 133, 165 SW 314. : 

1. U..S—Community Blde. Co. v; 
Maryland Casualty Co., 8 F. (2d) 678 
{certiorari den 270 U. S. 652 mem, 46 
SCt 351 mem, 70 L. ed. 782 mem]. 


Ga.—Atna Indemn. Co. v. Comer, 
136 Ga. 24, 70 SE 676. 
Minn.—Immaculate Conception 


Church v. Curtis,/ 130 Minn. 111, 153 
NW 259. 

Oh.—Southern Surety Co. v. Ma- 
sonic Temple Co., 4 Oh. A. 477; Sum- 
ner Phosphate Co. v. Jarecki Chemi- 
eal Co., 14 Oh. Cir. Ct. N. S. 59, 32 Oh. 
Cir. -Ct 286: 

Wash.—Monro v. National Surety 
Co.. 47 Wash. 488, 92 P 280. 

52. Lyman v. Title Guaranty, etc., 
Gow 48 Utah 230; 158) P 423. 

53. News-Times Pub. Co. v. Doo- 
little, 51 Colo. 386, 118 P 974; Robin- 
son Mfg. Co. v. Bradley, 71 Wash. 611, 
129 P 382; Overly Special School 
Dist. No. 44 v. Haber, 193 Wis. 403, 
214 NW 342, 3438 [cit Cyc]. 

54. U.S. Fidelity, etc., Co. v. Rice, 
148 Fed. 206, 78 CCA 164; Union Sure- 
ty, etc., Co. v. Stevenson, 27 Pa. Su- 
per. 324. - 

fa] Sufficient compliance with re- 
quirement.—Where a building con- 
tract required completion by Decem- 
ber 6, but the time was extended to 
December 23, according to the con- 
tract, no default occurred until the 
latter date; and hence notice given 
then to the contractor’s surety com- 
plied with a provision of the bond 
requiring notice of default to be giv- 
en within twenty-four ‘hours after its 
occurrence. lllinois Surety Co. v. 
Garrard Hotel Co., (Ky.) 118 SW 967. 

55. McKecknie v. Ward, 58 N. Y. 
54i, 17-AmR 281; Chatham v: Mc- 
Creamie Ure. Cy. Bs COnt.) 3 b2: 


of formal notice of default.®® 
the essence of the contract secured and no claim is 
made by the obligee for failure to perform on time, 
the surety is not released because notice of default 
is not given within the time specified in the surety- 
ship contract, computing such time from the date 
fixed in the contract secured for its completion.®® 
Prior to default. 


When time is not of 


Notice need not be given until 


[a]. Question for jury—Whether 
or not notice is given within a rea- 
sonable time is a question for the 
jury when it was given about ten 
days after breach. Williams vy. 
Pacific Surety Co., 77 Or. 210, 146 P 
147, 149 P 524. 

56. U. S.—Fidelity, ete, Co. v. 
Courtney, 21867. So 842 5 22 SCE Sas. 
46 L. ed. 1193 [aff 103 Fed. 599, 43 
CCA 331]; National Surety Co. v. 
Long, 125 Fed. 887, 60 CCA 628. 

Ala.—-Fidelity, etc., Co. v. Robert- 
son, 136 Ala. 379, 34 S 933. 

Cal.—Bacigalupi .v. Phoenix Bldg., 
etc., Co., 14 Cal. Ay 632) 1124P 899. 

Mich.—Berkshire Land Co. v. Mo- 
ran, 210 Mich. 77, 177 NW 205. 

Or.—Bross vy. MeNicholas, 66 Or. 
42, 183 P 782, AnnCas1915B 1272. 

_Wash.—Molin v. Anderson, 118 
Wash. 208, 203 P 8; Trinity Parish v. 
4étna Indemn. Co., 37 Wash. 515, 79 
P L097. 

W. Va.—Piedmont Grocery Co. v. 
Hawkins, 87 W. Va. 38, 104 SE 736. 

Can.-—Montreal Harbour Comrs. v. 
Guarantee Co. of North America, 22 
Cans S.Ca 42h 

[a] Notice held _ sufficient.—(1) 
One day. Millard Constr. 
Deiches, 150 App. Div. 71, 
998 [aff 208 N. Y. 575 mem, 101 NE 
1111 mem]. (2) Five days. Immacu- 
late Conception Church vy. Curtis, 130 
Minn. 111, 153 NW 259. (3) Default 
on Saturday, notice on Monday. 
Routt v. Dils, 40 Colo. 50; 90 P 67. , 

[b] Notice held insufficient.—(1) 
Thirty days. Berkshire Land Co. v. 
Moran, 210 Mich. 77,177 NW 205. (2) 
Ten to seventeen days. Fidelity. etc.. 
Co? 'v., Courtney, 186 U.S. 34222 (SCt 
833, 46 L. ed. 1193 faff 103 Fed. 599, 
43 CCA 331]. (3) Eleven days. Na- 
tional Surety Co. v. Long, 125 Fed. 
887, 60 CCA 628. 

57. Ind.—Illinois Surety Co. v. 
Huber, 57 Ind. A. 408, 107 NE 298. 

Iowa.—Cowles v. J. C. Mardis Co., 
192 Iowa 890, 181 NW 872; Van Buren 
County v. American Surety Co., 137 
Iowa 490, 115 NW 24, 126 AmSR 290. 

Ky.—U. S. Fidelity, etc., Co. v. Co- 
lumbus Baptist Church Trustees, 102 
SW 325, 31 KyL 520. , 

Minn.—Central Metropolitan Bank 
v. New York Fidelity, ete., Co., 159 
Minn. 28, 198 NW 137. 

N. G.-—Tarboro Bank v. Maryland 
Fidelity, ‘etc., Co., 128-N. €) 366, 338 
SE 908, 83 AmSR 682. 

Tex.—Da Moth v. Hillsboro Inde- 


nendent, School Dist., (Civ. A.) 186 
SW 437. 
58. Wait v. Homestead Bldg. As- 


soc., 76 W. Va. 431, 85 SE 637. 


59.) Walsh’ ya, veaaucan. Nieves eh: 
Church South, (Tex. Civ. A.) 173° SW 
241. : 

60. Pulaski Hall Assoc. vy. Ameri- 
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there is an actual default,*1 although it may be 
given prior to an actual default where so close there- 
to as to make it substantially a notice of the default 
and where the certainty of the impending default. is 
On the other hand, a notice so far 
in advance of a possible default as to be unrelated 


established. °? 


thereto is insufficient.®3 


[§ 278] 3. Sufficiency of Notice. 
ficient where it is in accordance with the terms of 
the contract,®°* but actual notice may suffice, al- 
though not in conformity with the contract in all re- 
A requirement of verified notice does not 
A letter, if not ob- 
jected to on the ground of absence of more detailed 
proof, satisfies a requirement of notice of default 


spects.® 
require that it be sworn to.®6 


and written proof.®7 


[§ 279] 4. Waiver and Estoppel as to Notice. 
Notice of default may be waived,®* for example,' by 
provisions of the suretyship contract,®® or by sub- 
sequent correspondence between the parties,‘°® or by 
the acquiescence by the surety having knowledge of . 
the breach in the creditor’s continuing to act under 


oe Surety Co., 123 Minn. 222, 143 NW 


61. Chester v. National Surety Co., 
SS Oe eae SSIBd ort 

62. Empire State Surety Co. v. 
Hanson, 184 Fed. 58, 107 CCA 1. 

[a] Notice held sufficient.—Four 
days before default, bond requiring 
“immediately after.’ Empire State 
Surety Co. v. aon. 184 Fed. 58, 107 
CCA 

63. 
Fidelity ete., Co., 
NE 470. 

[a] Notice not sufficient.—Two 
and one-half months before. Wain- 
wright Trust Co. ‘vi -U.°S., Fidelity, 
ete., Co., 63 Ind. A. 309, 114 NE 470. 

64. Schwab v. Bridge, 27 Cal. A. 
204, 149 P- 603; Jeanerette Bank v. 
Druilhet, 149 La. 505, 89 S 674; South- 
ern Pac. Co. v. Oregon Growers’ Co- 
Op! “Assocs 27. Or 1364, 272 © 2815 
WLS: Fidelity, ete. “CO. Vv. Virginia 
Country Club, 129 Va. 306, 105 SE 686. 

65. MckKegney v. Illinois Surety 
Co., 170 App. Div. 261, 155 NYS 1041; 
Sykes v. Sperow, 91 Or. 568, 179 P 


488. 

66. Nick Peay Constr. Co. v. Mil- 
ler, 100 Ark. 284, 139 SW 1107. 

67. Clow v. A. W. Scott Co., 162 
Minn. 501, 203 NW 410; Fass v. Illi- 
nois Surety Co., 95 Misc. 267, 158 NYS 
259) [aff 177 App. Div. 596, 164 NYS 

6s. 


“Wainwright Rrist COL Wise 
63) Td? 2AY S09 14 


See cases infra notes 69-72. 

69. Davenport v. Mullins, 200 lowa 
836, 205 NW 499; Hartford F. Ins. 
Coe. v. Casey, 196 Mo. A. 291, 191-SW 
1072; Milan First Nat. Bank v. Wells, 
98 Mo. A. 573, 73 SW 293; Houston 
Cont. Bank, pete, «Co. iv. call.) (lex: 
Civ. A.) 160 SW 1099. 


70. Maryland Casualty Co. v. East 
Baltimore Driving Assoc., 135 Md. 
Oop O Se AL Od 

71. Rule v. Anderson, 160 Mo. A. 
347, 142 SW 358. 

72. Johnson  v. Laurence, Lit 
Minn. 202, 214 NW 24. 

Oe ei, mee MLC eliity: tas OlCs ay COW 
Means, etc., Iron Works, 63 Tex. Civ. 
A. 566, 132 SW 5386. 

74. Sykes v. Sperow, 91 Or. 568, 
179 P 488. 

75. Sykes v. Sperow, supra. 

76. See infra §§ 375-377. 

77. See infra § 281. 

78. See cases infra § 282. 

79. U. S.—-Tidewater Coal Exch. 


v. New Amsterdam Casualty Co., 20 
BF. (2d) 951; American Surety Co. v. 
Lawrenceville Cement Co., 96 Fed. 25; 
Greenway v. William D. Orthwein 
Grain Co., 85 Fed. 536, 29 CCA 330; 
Nelson v. Killingsley First Nat. Bank, 
69 Fed. 798, 16 CCA 425; Hagood v. 
Blythe, 37 Fed. 249; Hunt v. U. S., 
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the contract.71 


[$§ 277-280 


Acknowledgment by the surety of 


receipt of notice of default from the creditor con- 
stitutes a waiver of notice in the particular meth- 
od prescribed by the bond.?? 
suretyship contract after default in performance of 
the guaranteed contract thereby acquiesces in the 


A surety who signs the 


extension of time allowed for performance and is es- 


Notice is suf- 


topped to defend on the ground of failure to notify 
of the original default.7* 
bound by waiver of its general agent,’* notwith- 
standing a contract provision against walver, except 
by writing executed by the president or vice presi- 
dent under the corporate seal.*° 

[§ 280] V. Neglect To Act or Proceed against 
Principal—1. In General. 


A surety company will be 


Except in so far as the 


creditor or obligee may be required in equity to pro- 


12 EF. Cas; No. 6,900, 1 Gall. 32; Post- 
master-Gen. v. Reeder, 19 F. Cas. No. 
11,311, 4 Wash. 678;:' U. S. v. Wright, 
28 FE. Cas. No. 16,776. 

Ala.—Dampskibsaktieselskabet Ha- 
bil v. U. S. Fidelity, etc., Co., 142 Ala. 
863, 39 S 54; Saint v. Wheeler, etc., 
Mfg. Co., 95 Ala. 362, 10 S 539, 36 Am 
SR 210; Abercrombie v. Knox, 3 Ala. 
728, 37 AmD 721. 

Ark.—Helena First Nat. Bank v. 
Solomon, 170 Ark. 555, 280 SW 659; 
Green v. McCullar, 128 Ark. 221, 193 
SW 505; Thornton v. Bowie, 123 Ark. 
463, 185 SW 793; Young Coal Co. v. 
Hill, 112 Ark. 180, 165 SW 292; Wil- 
son v. White, 82 Ark. 407, 102 SW 201, 
12 AnnCas 378; Dawson v. Real Est. 
Bank, 5 Ark. 233: 

Cal.—Humphreys v. Crane, 5 
173); .. Duerr v> Sloan, 50°.Cal.- A522, 
DO See ns 

Colo. J . Hussey, 4 Colo. 515. 

D. C.—Clark v: Gerstley, 26 App. 
205, [afi 204 U.S, 504; 27, SCtU 337,51: 
PLCs OS Ole ISbArh. We We nos Ome DD 
552. 

Fla.—Premier v. Knapp, 17 Fila. 
144; Dorman v. Bigelow, 1 Fla. 281. 

Ga.—Harvey v. Atkinson, 100 Ga. 
178, 28 SE 31; Crawford v. Gaulden, 
33 Ga. 173; Hearn v. Durrence, 33 Ga. 
A 296, 125 SH 794; McMiNan v. 
Heard Nat. Bank, 19 Ga. A. 148, 91 
SE 235; Hall v. Langford, 18 Ga. A. 
73, 88 SE 918; Jordan v. Farmers’, 
ete.. Bank, 5 Ga. A. 244, 62 SH 1024. 

Tll.— Pearl v. Wellman, LPTs 525 
Grabfelder v. Willis, 10 Tl. A. 330. 

Ind.—Barnes  v. Mowry, 129 Ind. 
568, 28 NE 535; May v. Reed, 125 Ind. 
199, 25 NE 216; Cochran v. Orr, 94 
Ind. 433; Owen v. State, 25 Ind. 107; 
Kirby v. Studebaker, 15 Ind. 45; Nay- 
lor v. Moody, 3 Blackf. 92; Droege v. 
Hoagland State Bank, 86 Ind. A. 236, 
156 NE 592 [foll Ft. Wayne First Nat. 
Bank v.. Simons, 87 Ind. A. 692; 157 
NE 896]; Patterson v. Chrisman’ State 
Bank, 55 Ind, “A. 331, 102 -<NE 880. 

Iowa.—Greene County v. Jefferson 
City Bank, 196 Iowa 1164, 195 NW 3, 
196 NW 94; Ft. Dodge Grocery Co. 
v. Brown, 152 NW 500. 

Kan.—Barber County v. Lake State 
Bank, 122 Kan. 222, 252 P 475; Hier 
Viedaakpster,, 76 dan. 1:90) 2 SER aus 
LRANS 204, 138 AnnCas 919; Hall 
v. Hays City First Nat. Bank, 5 Kan. 
Aw 493,47 2 566. 

Ky.—Nichols v. McDowell, 14 B. 
Mon. 6; Tudor v. Goodloe, 1 B. Mon. 
822; Grayham vy. Washington County 
Ct, 9. Dana.182; .MeHaney /v.. Crab- 
tree, 6 T. B. Mon. 104; Western v. 
Perkins, 2 Ky. Op. 495; Fagan v. 
Elam, 2 Ky. Op. 365; Jones v.. Da- 
viess, 1 Ky. Op. 484. 

La.—Forstall v. 50 La. 


Cal. 


Fussell, 


ceed first against the principal,’® or as the contrary 
may be required by provisions of the governing stat- 
ute,’ or in the suretyship contract,’® forbearance to 
proceed against the principal will not affect the right 
of the creditor to pursue the surety.7° 


The conse- 


Ann. 249, 23 S 273; Purdy v. Forstall, 
45 Ba. Ann. 814, 13 S 95; State v. 
Guilbeau, 37 La. Ann. 718; Howard 


v. Finney, 32 La. Ann. 1305; Pharr 
v. McHugh, 32 La. Ann. 1280; Hill 
v. Bourcier, 29 La. Ann. 841; New- 


man v. Kaufman, 28 La. Ann. 865, 26 
AmR 114; Elmore y. Robinson, 18 
La. Ann. 651; Gillet v. Rachal, 9 Rob. 
276; Warfield v. Ludewig, 9 Rob. 240; 
Frazier v. Dick, 5 Rob. 249; Cougot 
v. Fournier, 4 Rob. 420; Griffing v. 
Caidwell, 1 Rob. 15; Bonny v. Brash- 
ear, 19 La. 383; Fortineau v. Bois- 
siere, 18 La. 470; Huie v. Bailey, 16 
La. 213, 35 AmD 214; Boutte v. Mar- 
tin, 16 La. 133; Moore v. Broussard, 
8 Mart. NS: 277° Bryan ave Comas 
Mart. N. S. 574; Wood v. Fitz, 10 
Mart. 196; Cooley v. Lawrence, 4 
Mart. 639. 

Shag Hehe eas Bank v. Rollins, 13 

e. 

Md.—Berman vy. Elm Loan, etce., 
Assoc., 114 Md. 191, 78 A 1104; War- 
ner v. Williams, 93.-Md. 517, 49 A 559; 
Gray v. Farmers’ Nat. Bank, 81 Md. 
63d 32) AL Oils Tayloriy. Statemsls 
Md. 208, 20 A 914, 11 LRA 852; Hayes 
v. Wells, 34 Md. 512; Garey v. Hig- 
nutt, 32 Md. 552; Sasscer v. Young, 6 
Gill & J. 243; Jordan v. Trumbo, 6 
Gill & J. 103; Buchanan v. Bordley, 
4 Harr. & M. 41, 1 AmD 388. 

Mass.— Lewis v. Blume, 226 Mass. 
505, 116 NE 271; Allen v. Brown, 124 
Mass. 77; Agricultural Bank v. Bish- 
op, 6 Gray 317; Oxford Bank v. Lew- 
is, 8 Pick. 458; Bellows v. Lovell, 
5 Pick. 307; Hunt v. Bridgham, 2 
Pick. 581, 13 AmD 458. 

Mich. — Peo. v. Butler, 74 Mich. 648, 
42 NW 2738. 

Minn.—-Berryhill v. Peabody, 177 
Minn. 59, 79 NW 651; Benedict v. Ol- 
son, 37 Minn. 431, 35 ‘NW 10; Huey v. 
Pinney, 5 Minn. 310. 

Miss.—Hickory Flat Bank v. Craw- 
ford, 182 Miss. 350, 96 S 100; Wright 
v. Watt, 52 Miss. 634; Clopton v. 
Spratt, 52 Miss. 251; Hunt v. Knox, 
34 Miss. 655; Johnson v. Planters' 
Bank, 12 Miss. 165, 43 AmD 480; 
Montgomery Vv. Dillingham, ASL Miss. 
647; Newell v. Hamer, 5 Miss. 684, 
35 AmD 415. 

Mo.—McCune v. Belt, 28 Mo. 281; 

38 Mo. 154, 90 


Rucker v. Robinson, 
AmD 412; Cain v. Bates, 35. Mo. 427; 
Carr v. Cara, 34 Mo. 513; Hawkins v. 
Ridenhour, 13 Mo. 125; Saussenthal- 
er yv. Federal Union Surety (Qorn Sy; 
Mo. A. 112,.193) SW 286: Mlivott v. 
Qualls, 149 Mo. A. 482, 130 Sw 474 
Hartman v. Redman, 21 Mo. A. 124. 
Mont.—Smith v. Freyler, 4 Mont. 
489, 1 P 214, 47 AmR 358. 
Nebr.—Gates v. Tebbetts, 83 Nebr. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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quences of the delay,®° such as the subsequent in- 
solvency of the principal,®! or the fact that the 
remedy against the principal may be lost by lapse 
There is added reason for 
denying relief to a surety if he contributes to the 
delay,®* or if he consents or is party to it in any 


of time,®? are immaterial. 


573, 119 NW 1120, 20 LRANS 1000, 17 
AnnCas 1183; Kroncke v. Madsen, 56 
Nebr. 609, 77 NW 202; Maywood 
Bank v. McAllister, 56 Nebr. 188, 76 
NW 552; Smith v. Mason, 44 Nebr. 
610, 68 NW 41; Sheldon vy. Williams, 
11 Nebr. 272; 9 NW 86. 

ai ee —Quillen v. Quigley, 14 Nev. 

N. J.—Morris Canal, ete, Co. v. 
Van Vorst, 21 N. J. L. 100; Grier v. 
Flitcraft, 57 N. J. Eq. 556, 41 A 425; 
Haskell v. Burdette, 32 N. J. Eq. 422. 

N. M.—Michelin Tire Co. v. Akers, 
32 N. M. 234, 255 P 388, 52 ALR 494; 
Sandell v. Norment, 19 N. M. 549, 145 
PAZ Os 

N. Y.—Douglass v. Ferris, 138 N. Y. 
192, 33 NE 1041, 34 AmSR 435; Stein- 
bock v. Evans, 122 N. Y. 551, 25 NE 
929; Emery v. Baltz, 94 N. Y. 408 [rev 
22 Hun 434]; Howe Mach. Co. v. 
Farrington, 82 N. Y. 121 [aff 16 Hun 
Goodwin v. Simonson, 74 N. Y. 
Clark vy. “Sickler, 64°N: \¥.,. 232; 
21 AmR 606; McKecknie v. Ward, 
58 N. Y. 541, 17 AmR 281; Looney v. 
Hughes, 26° N. Y. 514 [aff 30 Barb. 
605]; Schroeppell v. Shaw, 3 N. Y. 
446 [aff 5 Barb. 580]; Fischer v. Mah- 
land, 191 App. Div. 209, 181 NYS 179; 
Burfeind v. People’s Surety Co., 139 
App. Div. 762, 124 NYS 385 [aff 203 
N. Y. 602 mem, 96 NE 1111 mem]; 
Singer v. Troutman, 49 Barb. 182; 
Thompson vy. Hall, 45 Barb. 214; Mu- 
tual L. Ins. Co. v. Davies, 44 N. Y. Su- 
per. 172, 56 HowPr 440; Turnure v. 
Hohenthal, 36 N. Y. Super. 79; Wil- 
liams v. Townsend, 14 N. Y. Super. 
411; Advance Rubber Co. v. Bershad, 
125 Misc. 826, 211 NYS 574; Schmitt 
v. Greenberg, 58 Misc. 570, 109 NYS 
881; John Hancock Mut. L. Ins. Co. 
v. Lowenberg, 4 NYSt 699 [rev on 
other grounds 120 N. Y. 44, 23 NE 
978]. 

N. C.—Neal v. Freeman, 85 N. C. 
441; Carter v. Jones, 40 N. C. 196, 49 
AmD 425. 

Okl1.—Union Mut. Ins. Co. v. Page, 
65 OKIs 10d; (164 (P 216, LRALIL8C.1; 
Cook v. Sorrells, 43 Okl. 742, 144 P 
347; Linton v. Chestnutt-Gibbons 
Grocer Co., 30 Okl. 103, 118 P 385. 

Or.—White v. Savage, 48 Or. 604, 
87 P 1040. 

Pa.—Hardie v. Bateson, 252 Pa. 317, 
97 A 464; Shaffstall v. McDaniel, 152 
Pa. 598, 25 A 576; Ashton y. Bayard, 
(ieee vo oueie cteSpDULre meuC ety. CO. eV. 
Shaeffer, 59 Pa. 350; ~Reigart. v. 
White, 52 Pa. 438; Richards v. Com., 
40 Pa. 146; Brubaker v. Okeson, 36 
Pa.- 5193" Ashton v. Sproule, +35 ‘Pa: 
492: Marberger v. Pott, 16 Pa. 9, 55 
AmD 479; Guldin v. Faber, 1 Walk. 
435; Thursby v. Gray, 4 Yeates 518; 
Neel’s App., 9 Pa. Cas: 76, 11 A 636% 


GOOK- Vite OOM, oS warn Cas. 743), ola A. 
574; Chester City Presb. Church v. 
Conlin, 11 Pa. Super. 413, 7 Del. Co. 
437; Osborne v. Campbell, 6 Pa. Co. 
523; Coatesville v. Kauffman, 1 Chest. 
Co. 57; Lightner v. Axe, 3 LancLRev 
401; Keller’s Est., 1 LegChron 189; 


Higerty v. Higerty, 1 Phila. 232. 

Philippine.—Manzano v. Tan Sunco, 
13 Philippine 183; Dela Rama v. Ben- 
edicto, 5 Philippine 512; Banco Es- 
panol v. Sim, 5 Philippine _ 418. 

S. Cl=-Watson.v. Barr—3t.S.. C463, 
16 SE 188; Edwards v. Dargan, 30 
Sa. hii, 8 SE 858; Miller v. White, 
250 Sy C235 State! v. Williams, 19 
Si Os 62-5 dacksoniva Patrick, 10) 'S.1@- 
197; Shubrick v. Russell, 1 8S. C. Eq. 
315. 

S. D.—Bennett v. Ellis, 13 S. D. 401, 
83 NW 429. 

Tenn.—Cherry v. Miller, 7 Lea 305; 
Deberry v. Adams, 9 Yerg. 52; John- 
ston v. Searcy, 4 Yerg. 182. 


\ 
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the surety. 


Tex.—Cook vy. Southwick, 9 Tex. 
615, 60 AmD 181; Burke v. Cruger, 
8 Tex. 66, 58 AmD 102; Terrell v. 
Townsend, 6 Tex. 149; Head v. Texas 
State Bank, (Civ..A.) 16 SW (2d) 298; 
Georges .v. Fricke, (Civ. A.) 281 
SW 221; Arnett v. Simpson, (Civ. A.) 
235 SW 982; Self Motor Co. v. Crowell 
First State Bank, (Civ. A.) 226 SW 
428; Speer v. Rushing, (Civ. A.) 183 
SW 67; National Bank of Commerce 
v. Gilvin, (Civ. A.) 152 SW 652; Rusk 
First Nat. Bank v. Rusk Pure Ice 
CO. 7d Civi GA: L386 SSW: 189s. HRICeL Vs 
Farmers’, etc., Nat. Bank, (Civ. A.) 42 
SW eae Ee v. Rogers, (Civ. A.) 
40 SW 4 

Va. Y Wells v. Hughes, 89 Va. 543, 
16 SE 689; Coleman v. Stone, 85 Va. 
386, 7 SE 241; Crawn v. Com., 84 
Va. 282, 4 SE 721, 10 AmSR 839; Up- 
dike v. Lane, 78 Va. 132. 

W. Va.—Turner v. Stewart, 51 W. 
Va. 493, 41 SE 924; Cumberland First 
Nat. Bank v. Parsons, 45 W. Va. 688, 
32 SE 271; Knight v. Charter, 22 W. 
Va. 422. 

Wis.—Walmer vy. First Acceptance 
Co., 192 Wis. 300, 212 NW 638, 51 ALR 
605; Braasch v. Bonde, 191 Wis. 414, 
211 NW 281; Fanning v. Murphy, 126 
Wis. 538, 105 NW 1056, 110 AmSR 946, 
4 LRANS 666; Stein v. Benedict, 83 
Wis. 6038, 53 NW 891; Harris v. New- 
ell, 42 Wis. 687. 

Eng.—Ex p. Usher, 1 Ball & B. 197; 
Strong v. Foster, 17 C. B. 201, 84 ECL 
201, 189 Reprint 1047; Price v. Kirk- 
ham, 3 H. & C. 437, 159 Reprint 601; 
York City, etc., Banking Co. v. Bain- 
bridge, 43 L. T. Rep. N. S. 732; Lon- 
don Assur. Co. v. Buckle, 4 Moore Cc; 
P. 153, 16 HCL 368; Hyre v. Everett, 
2 Russ. 381, 3 EngCh 381, 38 Reprint 

Alta.—Massey-Harris Co. v. Bap- 
tiste, 9 Alta. L. 71, 24 DomLR 753, 32 
WestLR 485, 9 WestWkly 149. 
oe B.—Reg. v. Hammond, 12 N. B. 

Ont.—Pearson v. Tibbetts, 10 Ont 
WN 422; Federal Bank v. Harrison, 
10 Ont. Pr. 271; Reg. v. Pringle, 32 U. 
CHO B? 308: 

Que.—Racine v. Beauchamp, 56 
Que. Super. 289; Guy v. Paré, 1 Que. 
Super. 443; Meikle v. Dorion, 1 Que. 
Super. 72. 

Sask.—Tabachnick v. Chernenkoff, 
17 Sask. L. 365, [1923] 3 WestWkly 
59; Great Western Securities, etc., 
Co. v. McDonald, 9 Sask. L. 99, 30 
DomLR 573, 33 WestLR 728. 

“A surety continues liable, though 
the creditor sleeps.” Arnett v. Simp- 
son, (Tex. Civ. A.) 235 SW 982, 985. 

{a] This is especially so: (1) If 
the principal was insolvent when the 
debt was due. Field v. Cutler, 4 Lans. 
(N. Y.) 195; Barnard v. Martin, 112 
N. C. 754, 17 SH 536. (2) If the prin- 


cipal resides in another state. Davie 
vi Hatcher, 7) F) Cas, (No: 3,610, 1 
Woods 456, 

80. Schroeppell v. Shaw, 3 N. Y. 
446 [aff 5 Barb. 580]. 
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292, 8 L. ed. 130. 

Ark. —King v. State Bank, 9 Ark. 
185, 47 AmD 739. 

Til. —Lyle v. Morse, 24 Ill. 95. 

Ind.—May v. Reed, 125 Ind. 199, 25 
NE 216. 

Ky.—Stout v. Ashton, 5 T. B. Mon. 
251; Harrison v.-Lane, 4 Bibb 466. 

Me.—Stowell v. Goodenow, 31 Me. 
538. 

Mo.—Burge v. Duden, 105 Mo. A. 8, 
78 SW 653. 

Mont.—Hefferlin v. 
Mont. 123, 47 P 638. 

N. Y.—Peo. v. White, 28 Hun 289; 
Peo. vy. Russell, 4 Wend. 570. 
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[§ 281] 2. Statutory Provisions. 
ute so provides, the creditor or obligee may be re- 
quired to pursue the principal first;°® but a general 


[50 C.J.] 1738 


Delay under circumstances raising an es- 
toppel to assert the claim may, however, discharge 


Where the stat- 


Pa.—Shaffstall v. McDaniel, 152 
Ra. (598,255. Ay 576;  aohnston ve 
Thompson, 4 Watts 446; Osborne v. 
Campbell, 6 Pa. Co. 523. 

Va.—Alexander v. Byrd, 85 Va. 690, 
8 SE 577; Updike v. Lane, 78 Va. 132. 

[a] Appointment of receiver.—It 
is not a defense to a surety fhat, at 
the time he executed a note, the prin- 
cipal, a corporation, had personal 
property subject to execution in ex- 
cess of the amount of the note, and 
that the holder of the note agreed to 
the appointment of a receiver for the 
corporation. Durbin v., Northwest- 
ory Scraper Co., 36 Ind. A. 123, 73 NE 

82. La.—Cooley v. 
Mart. 639. 

Miss.—MecGee v. Metcalf, 20 Miss. 
535, 51 AmD 122. 

Nebr.—Hickhoff v. Eikenbary, 52 
aeas 332, 72 NW 308. 

Pee . H.— Townsend v. Riddle, 2 N. H. 

N. Y.—Looney v. Hughes, 26 N. Y. 
514 [aff 30 Barb. 605]. 

[a] Letting in junior judgments. 
—A surety is not discharged by delay 
in proceeding. against the principal, 
although such neglect lets in junior 
judgments which take all of the prin- 
cipal’s property. McGee v. Metcalf, 
20 Miss. 535, 51 AmD 122. 

83. Davis v. Leitzman, 70 Ind. 275; 
Commonwealth Bank vy. Patterson, 4 
B. Mon. (Ky.) 382; Shaeffer v. Mc- 
Kinstry, 8 Watts (Pa.) 258. 

[a] Sale as administrator.—W here 
the surety, an administrator, delayed 
in selling property, and the share 
which would have gone to the prin- 
cipal to be applied on the indebted- 
ness went to the principal’s children 
instead, the surety had no right to 
complain of the delay. Shaeffer v. 
McKinstry, 8 Watts (Pa.) 258. 

[b] Injunction.—A surety cannot 
take advantage of a delay caused by 
his obtaining an injunction against 
the obligee from proceeding against 
him. Commonwealth Bank vy. Patter- 
son, 4 B. Mon. (Ky.) 382. 

{c] Request for delay.—A delay 
for more than a year in suit against 
the maker has been held to be ex- 
cused by the indorser’s request and 
promise to “stand good for the 
amount.” Davis v. Leitzman, 70 Ind. 
275. 


Lawrence, 4 


Carraway v. Odeneal, 56 Miss. 


Darrah v. Lion Bonding, ete., 
Co., (Tex. Civ. A.) 200 SW 1101. 

[a] Estoppel. — Where claimant 
against the surety of a jitney bus 
driver knew that: others injured in 
the same accident were asserting 
their claims, and failed to act dili- 
gently, leaving the surety to act in 
the belief that he had abandoned his 
claim, and pay other claims exhaust- 
ing the bond, he was estopped from 
holding the surety. Darrah v. Lion 
Bonding, etc., Co., (Tex: Civ, A.) 200 
SW 1101. 

86. See statutory provisions; 
cases infra this note. 

{a] In Georgia, under Code § 2154, 
providing that any act of the credi- 
tor injuring the surety or increasing 
his risk, or exposing him to greater 
liability, will discharge him, delay 
in entering judgment against a prin- 
eipal until he becomes insolvent dis- 
charges his surety. Hayes v. Little, 
52 Ga. 555. 

[b] In Indiana, under Rev. St. 
(1894) § 2468, the estate of a deceased 
surety is exempt from liability unless 
the principal is insolvent or a non- 
resident; but the claim may be al- 
lowed, notwithstanding insolvency be 


and 
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provision of law, or of a by-law, that a defaulting 
officer must be proceeded against, will not release 
although such provision be ignored.** 


his sureties, 


[§ 282] 


3. Contractual Provisions. 
ty’s contract stipulates that the creditor shall pro- 
eeed against the principal without delay,** or be- 
fore a certain fixed date,*® or before the surety shall 
be called upon to pay,°°® the surety is not lable un- 
less such stipulation is complied with, even though the 
principal’s default lies in repudiating the guaranteed 
contract.°! But where time limitations in the surety- 
ship contract on payment®? or the bringing of suit?* 
are construed for the benefit of the creditor, his fail- 
ure to comply therewith does not discharge the 
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If the sure- 


, cipal is void.°° 


surety. A mere recital of the principal’s obligation 


not proved, and the amount be paid 
into court, which the creditor after- 
ward smay obtain by proving insol- 
vency. Tremain v. Severin, 16 Ind. 
A. 447, 45 NE 620. 

[ce] In Kentucky (1) St. § 4669, 
providing that a Surety is discharged 
if execution against the principal be 
not taken out within one year, applies 
to the master commissioner; and exe- 
cution against a surety can. be en- 
joined if the master commissioner did 
not take out execution within one year 
on a sale bond if he had authority to 
take out execution. Bridgewater v. 
England, 62 SW 882, 23 KyL 338. (2) 
But a surety is not discharged if the 
master commissioner did not have au- 
thority to collect the bond without an 
order of court. Turner v. Bastin, 51 
SW 567, 21-KyL 380. (38) Under 2 
Rev. St. ¢c.97 § 11, a surety on a bond 
having the force of a judgment was 
released in case plaintiff failed to is- 
sue execution within one year; but 
this did ‘not ‘apply to judicial bonds, 
the collection of which is controlled 
by the court. Rankin v. White, 3 
Bush 545; Barbee v. Pitman, 3 Bush 
259." (4) ‘But a ‘surety on a bond ex- 
ecuted to the clerk of the court for 
money in litigation loaned under order 
of court was discharged if the party 
to whor@ the fund was adjudged failed 
to issue execution within one year 
after judgment. Wintersmith v. Ta- 
bor, 5 Bush 105. (5) The statute ap- 
plied as well to the issuing of a sec- 
ond execution after one had already 
been sued'on a replevin bond, as to the 
first. Commonwealth Bank y. Pat- 
terson, 2 B. Mon. 378. (6) Where an 
execution against a principal was not 
levied, or a levy was postponed, with- 
out the consent of the surety, the lat- 
ter was discharged unless he had 
property of the principal in his hands, 
Glass v. Thompson, 9 B. Mon. 235. 
(7) Under the statute of 1838 a sure- 
ty was discharged if execution was 
not taken out for seven years. “‘Sure- 
ties on judgments” means sureties on 
the securities on which the judgments 
were recovered. Bray v. Howard, 7 B. 
Mon. 467. (8) And if seven years 
elapsed after an execution was taken 
out, a surety was discharged. Colum- 
bia Bldg., etc., Assoc. v. Gregory, 129 
Ky. 489, 112 ‘SW 608, 33) Ky L011; 
Craig v. Gresham, 12 B. Mon. 401; 


McCauley v. Offutt, 12~ By Mon; 386:; 
Daviess v. Womack, 8 B. Mon. 383: 
Bray v. Howard, supra; Bradley v. 


Mullins, 7 Ky. Op. 514. 

{d] In Louisiana Rev. Civ. Code 
art 3066 provides that suit shall not 
be instituted against a surety on an 
appeal bond, or on the bond of an ad- 
ministrator, tutor, curator, executor, 
or syndic, until steps have been taken 
to enforce payment against the prin- 
cipal; but the sureties for a surviving 
partner as liquidator are not included 
within the’ statute. Macready  y. 
Schenck, 41 La. Ann. 456, 6 S 517. 

[e] In Porto Rico Civ. Code § 1731 
provides that a surety cannot be com- 
pelled to pay a creditor until applica- 
tion has been previously made of all 
the property of the debtor; and § 1733 


‘ficient to pay the debt. 


Hampshire Sav. 


provides that a surety, in order to 
avail himself of § 1731, must deter- 
mine the property of the debtor suf- 
Under these 
sections the surety must specify di- 
rectly realizable property of the debt- 
or, that is, property which can be sold 
for enough to pay the claim. Fan- 
tauzzi v. Vasquez, 22 Porto Rico 671. 
{f] In Texas (1) the diligence to 
collect the obligation from the as- 
signee required, by Rev. St. arts 583, 
584, to fix the liability of the as- 
signor of a nonnegotiable instrument, 
is not required to fix the liability of 
the sureties or guarantors of a lessee 
who are not assignors of the lease. 


) Arnett v.. Simpson, (Civ. A.) 235 SW 


982. (2) Rev: St. (1895) art 1204 pro- 
vides that a surety may be sued with- 
out suing the principal, if the latter 
be a nonresident or is dead. Art 3814 
provides that, when the principal and 
Surety are sued together, the surety 
may have the property of the princi- 
pal first solid; but if sureties have giv- 
en a trust deed with the principal, and 
the latter is dead, the trust deed can 
be foreclosed against the sureties 
without postponement to foreclosure 
of a trust deed given by the principal 
alone. Planters’, etc., Nat. Bank v. 
Robertson, (Civ. A.) 86 SW 643. (3) 
Under Rev. St. (1895) arts 1256, 1257, 
where suit is discontinued against a 
principal obligor for want of service 
of process, judgment cannot be ren- 
dered against a surety unless the 
principal is insolvent; judgment 
against a surety without service on 
the principal, and without proof of his 
insolvency as alleged, cannot be sus- 
tained. Welch v. Phelps, ete., Wind- 
milly Co" (CIV. ADV 3ST Swe tis) C4) fo 
entitle a surety to the privilege given 
by statute of not being sued first, he 
must-have contracted as such. Ennis 
v. Crump, 6 Tex. 85; Ritter v. Hamil- 
ton, 4 Tex. 325. (5) Indorsers on a 
note secured by a vendor’s lien are 
discharged if the maker is not sued as 
required by Vernon’s Sayles Civ. St. 
Annot. (1914) art 579, before expira- 
tion of the second term of court, and 
it is not shown that the land'is of no 
value as security for the debt, under 
art 1843, providing that suit against 


the insolvent maker is unnecessary 
Prince v. Colvin, (Civ. A.) 198 SW 
637, 

87. New Hampshire Sav. Bank y. 


Downing, 16 N. H. 187; Nashville v. 
Knight, 12 Lea (Tenn.) 700; Wilks v. 
Heeley, 1 Cromp. & M. 249,. 149, Re- 
print 393. 

[a] Where the by-laws of a bank 
require the treasurer to notify the 
principal and sureties concerning dues 
unattended to, and to enforce prompt 
payment, the sureties on a note due 
to the bank are not discharged by 
neglect to take these steps. New 
Bank y. Downing, 16 
N. H. 187 

88. Berman v. Elm Loan, etc., 
soc., 114 Md. 191, 78 A 1104; 
v. Goldsmith, 7 Or. 161. 

89. William L. Crow Constr. Co. v. 
Carroll P. Brennan, Inc., 196 App. Div. 
U1, 8 INYS 493 “Patt 7233 0Ne HY 1655 


As- 
Walker 


[§§ 281-283 


to pay is not sufficient to require the obligee to PEE 
ceed against the principal before suing the surety.®* 

-An oral agreement cannot he shown to. vary an abso- 
lute undertaking by the surety as shown in his writ- 
ten contract;°®> and an agreement by the creditor, 
without consideration, to proceed against the prin- 


[§ 283] 4. Failure To Present Claim against De- 
cedent’s or Insolvent’s Estate. 
tor or obligee to present his claim against the estate 
of a deceased principal, within the statutory term for 
presentation of claims, does not discharge the sure- 
ty,°* especially if the surety admits that there are 
no funds in the hands of the prineipal’s representa- 


Failure of the credi- 


mem, 135 NE 949 mem]. 
90. Toles v. Adee, 91 N. Y. 562. 
91. William L. Crow Conspr Co. v. 
Carroll P. Brennan, Inc., 196 App. Div. 


71, 187 NYS 493 tafe 233 N. Y. 635 
mem, 135 NE 949 mem]. 
92. Vogel v. Bastin, 84 Okl. 273, 


203: P) 279, 

93. Bartlett v. Illinois Surety Co., 
142 Iowa 538, 119 NW 729 

94. Parham vy. Cobb, 7 La. Ann. 
157; Johnson v. Ackerson, 3 Daly 
GN. OY. )..430;, \Jennings.-v. Joiner, ok 
Coldw. (Tenn.) 645. 

[a] Undertaking, on the removal 
of action from one court to another, 
“to pay any amount that may be 
awarded” by the latter court does not 
require the judgment creditor to ex- 
haust his remedies against the princi- 
pal before proceeding upon the under- 
taking. ne eee vy. Ackerson, 3 Daly 
ONG e438: 

[b] Condition in injunction bond 
to pay such damages ‘‘as the defend- 
ant may recover against them” ap- 
plies to the surety the same as to the 
principal; and recovery against the 
principal is not a prerequisite to an 


action against the surety. Parham 
Vv. Cobb, 7a. Ann 157. 
[c] Attachment bond, providing 


for payment to the obligee of all the 
damages which should be recovered 
in any suit against the principal for 
wrongfully suing out the attachment, 
does not compel the obligee to prose- 
cute a separate action against ‘the 


principal before suing the surety. 
Jennings v. Joiner, 1 Coldw. (Tenn. ) 
645. 

95. Hanchet v. Birge, 12 Metc. 


(Mass.) 545. 

96. Pearson v. Gayle, 11 Ala. 278; 
Brown v. Flanders, 80 Ga. 209, 5 SE 
92; Mendel v. Cairnes, 84 Ind. 141; 
Adams. Bank v. Anthony, 18 Pick, 
(Mass.) 238. : 

97. Ala.—Darby v. Berney Nat. 
Bank, 97 Ala. 648, 11 S 881; Minter v 
Mobile Branch Bank, 238 Ala. 762, 58 
AmD 3815; Hooks v, Mobile Branch 
Bank, 8 Ala. 580; McBroom vy. Gover- 
nor, 6 Port. 32: 

Ark.—Smith v. Smithson, 48 Ark. 
261, 3 SW 49; Ashby v. Johnston, 23 
Ark. 163, 79 AmD 102. 

Cal.—Los Angeles County v. Lan- 
kershim, 100 Cal. 525, 35 P 153. 

IN.—Villars v. Palmer, 67 Ill. 204; 
Peo. v. White, 11 Ill. 341 (prior to the 
acts of 1869). 

Iowa.—Jackson v. Benson, 54 Iowa 
654, 7 NW 97; Pottawattamie County 


v. Taylor, 47 Towa 520; Vredenburgh 
Vv. Snyder, 6 Iowa 39. 
Md.—Banks vy. State, 


62 Md: 88; 
Mitchell v. Williamson, 6 Md. 210. ' 
Minn.—Manchester Savy. Bank -vy. 
Lynch, 151 Minn. 349, 186 NW 794, 50 
ALR 1210 [overr Siebert Ve Quesnel, 
yeh pai 107, 67 NW 803, 60 AmSR 
Miss.—Johnson vy. Success Brich 
Co55104 Miss. = 217261 S) 2785.62, 
‘Cohea v. Sinking Fund Comr:., 
15 Miss. 437; Johnson v. Planters’ 
Bank, 12 Miss. 165, 48 AmD 480; Kerr 
NG Brandon, 3 Miss. 910. 
Mo.—Wade v. Boone, 184 Mo. A. 88, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tive.°8 


claims in full.? 
Statutory provisions. 


discharge the surety.? 


if it is not duly presented.3 


[§ 284] 5. Delay in Prosecution of Proceedings. 
Delay in enforcing the claim against the principal 
will not release a surety, although it occurs after 
suit has been instituted,* especially where the surety 


_ The rule is the same in regard to the estate 
of an insolvent principal; the creditor is not obliged 
to have his claim allowed, and to receive dividends,®® 
although the assets might be sufficient to pay all 


‘ Some statutes provide that 
failure to present certain enumerated claims against 
the estate of a deceased principal shall operate to 
Where the claim is within 
the terms of the statute, the surety will be discharged 


PRINCIPAL AND SURETY 


General. 


lateral security, 


unites with the principal in resisting recovery.® De- 


168 SW 360; Phcenix Mut. L. Ins. Co. 
v. Landis, 50 Mo. A. 116. 

N. H.—Stevens v. Hood, 70 N. H. 
177, 46 A 29; Sibley v. McAllaster, 8 
Nov H.. 389. 

N. D.—Yerxa v. Ruthruff, 19 N. D. 
13, 120 NW 758, 25 LRANS 139, Ann 
Cas1912D 809. 

Oh.—Moore v. Gray, 26 Oh. St. 525. 

Okl.—Baker v. Gaines Bros. Co., 65 
Okl. 192, 166.P 159: 

Pa.—Cope v. Smith, 8 Serg. & R. 
110, 11 AmD 582; Baker v. Small, 17 
Pa. Super. 423. . 


Tenn.—Reeves v. Pulliam, 7 Baxt. 
ee Morris v. McAnally, 3 Coldw. 


Tex.—Willis v. Chowning, 90 Tex. 
617, 40 SW 395, 59 AmSR 842 [mod 
(Civ, A.) 38 SW 1141]; Merriwether v. 
Lewis, 2 Tex. 340; Planters’, etc., Nat. 
eone v. Robertson, (Civ. A.) 86 SW 
ote oi Trimble v. Brichta, 11 La. Ann. 

aly. 

99. Ga.—Higdon vy. Bell, 25 Ga. A, 
54,102 SE 546. 

Ill.—Schott v. Youree, 142 Ill. 2338, 
31 NE 591. 

Minn.—St. Louis County v. Duluth 
Se Bank, 75 Minn. 174, 77 NW 


og utiss—Clopton v. Spratt, 52 Miss. 
2 Oh.—Dye v. Dye, 21 Oh. St. 86, 8 Am 
0. 

Tex.—Levy v. Wagner, 29 Tex. Civ. 
A. 98, 69 SW-112. 

Vt.—National Lead Co. v. Montpe- 
lieracHardwane Coy ¥3 “Vt. 119; "50; A 
809 


[a] Balance after part payment.— 
If a dividend has been paid, the bal- 
ance may be collected from the sure- 
ties, although there is reasonable 
probability of another dividend. Na- 
tional Lead Co. v. Montpelier Hard- 
ware Co., 73 Vt..119, 50 A 809. 

1. Krupp v. St. Martinus Ritter- 
Verein, 53 SW 648, 21 KyL 938. 

2. See statutory provisions. 

3. See cases infra this note. 

[a] In Illinois (1) under the act 
of March 4, 1869, a surety on a note, 
bond, or bill is discharged if it is not 
presented against the maker’s estate 
within two years from granting let- 
ters of administration (Huddleston v. 
Francis, 124 Ill. 195, 16 NE 243 [aff 
26 Ill. A. 224]; House v. Town 35 
School Trustees, 83 Ill. 368; Brock- 
man vy. Sieverling, 6 Ill. A. 512); (2) 
and it is immaterial that the estate is 
insolvent (Tipton v. Carrigan, 10 Ill. 
A. 318), (8) unless it is impossible to 
realize anything (Watts v. Bolin, 86 
Ill. A. 474). (4) If a judgment ofa 
county court against the estate of a 
deceased maker of a note shows that 
the claim was presented within two 
years, sureties who were not parties 
to the judgment may show that the 
claim was not so presented. Curry v. 
Mack, 90 111. 606. (5) Where the stat- 
ute is complied with, the surety is 
not discharged. James v. Plank, 159 
TN. cA: 2:93. 

4. Jones v. Allen, 85 Fed. 523, 29 
CCA 318 [certiorari den 171 U. S. 687 
mem, 18 SCt 943 mem]; Bellows v. 


Lovell, 


286; 
N 


») Picko (Mass!) '307 Butler 
v. Gambs, 1 Mo. A. 466; Omaha Grain 
Exch. v. National Surety Co., 103 
Nebr. 820, 174 NW 426. 

5. Creath v. Sims, 5 How. (U. S.) 
192, 12 L. ed. 110; Kirtz v. Spaugh, 
Wils. (Ind.) 267. 

6. Ala.—Buckalew v. Smith, 44 
Ala. 688; Sawyer v. Patterson, 11 Ala. 


Ark.—Wright v. Yell, 13 Ark. 503, 
58 AmD 336. 

Colo.—Crosby v. Woodbury, 37 Colo. 
LHSOMP TSA: 

Ga.—Williams v. Kennedy, 134 Ga. 
339, 67 SE. 821; Hall v. Langford, 18 
Ga. A. 73, 88 SH 918. 

Ill.—Duer v. Morrill, 20 Ill. A. 355. 

Mo.—Saussenthaler v. Federal Un- 
ion Surety Co., 197 Mo. A. 112, 193 SW 
Patton v. Cooper, 84 Mo. A. 427. 
. C.—Charlotte First Nat. Bank v. 
Homesley, 99 N. C. 531, 6 SE 797. 

Pa.—Mundorff v. Singer, 5 Watts 


172; Griesmere vy. Thorn, 32 Pa. Su- 
per: *13. 

Tenn.—Grimes v. Nolen, 3 Humphr. 
412. 


Tapp, 52 
Mobile 


7. Ala.—Summerhill v. 
Ala. 227; Hetherington v. 
Branch Bank, 14 Ala. 68. 

Del.—Houston v. Hurley, 2 Del. Ch. 
247. 

Ga.—Lumsden y. Leonard, 55 Ga. 
374. 

_ Ky.—Stringfellow v. Williams, 6 
Dana'/2386> Finn ‘v. Stratton, 5, J.J: 
Marsh. 364. 

Miss.—MecMullen v. Hinkle, 39 Miss. 
142; Union Bank' y. Govan, 18 Miss. 
Boe 

Mo.—Moss v. Craft, 10 Mo. 720. 

N. H.—Morrison vy. Citizens’ Nat. 
Bank, 65 N. H. 253, 20 A 300, 23 AmSR 
39, 9 LRA 282. 

Pa.—Morrison vy. Hartman, 14 Pa. 
55; Griesmere v. Thorn, 32 Pa. Super. 


Tenn.—MecNeilly v., Cooksey, 2 Lea 
39; Miller v. Porter, 5 Humphr. 294, 
Tex.—Brown y. Chambers, 63 Tex. 


Te Ls 
Va.—Alcock vy. Hill, 4 Leigh (31 
Va.) 622. 


Ont.—Cunningham v. Buchanan, 10 
Grant Ch. 523. 

{a] Suspension for years.—A mere 
suspension of execution for several 
years without any binding agreement 
for doing so, and until the principal 
and all the sureties but one in the 
forthcoming bond become insolvent, 
does not discharge the solvent surety 
in equity. Alcock'v. Hill, 4 Leigh (31 
Va.) 622. 

8. Jerauld v. Trippet, 62 Ind. 122; 
Koch v. Cornwell, (Tex. Civ. A.) 40 
SW 144; McKenny v. Waller, 1 Leigh 
(28 Va.) 434. 

9. Thompson y. Robinson, 34 Ark. 
44, 

10. 55 Ga. 
374. 

11. State Bank v. Golden, 15 Ala. 


Lumsden vy. Leonard, 


616; Manice v. Duncan, 12 La. Ann. 
W155 
12. Lilly v. Roberts, 58 Ga. 363. « 


13. Right of surety to compel cred- 
itor to resort to other security see 
infra § 378. 
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lay in issuing exeeution after judgment has been ob- 
tained,® or a stay of execution,’ does not discharge a 
surety, even if the principal disposes of bis property 
meanwhile,* or it is destroved,® or is discharged from 
the lien of the judgment.1° 
the principal’s property is not a defense to his 
surety,'? although the principal avails himself of 
an adjournment of an execution sale to procure a re- 
lease of his property as exempt. 

[§ 285] 6. Resort to Other Securities!’—a, In 
In the absence of a contractual! or statu- 
tory'® provision to the contrary, a surety is not 
released by delay on the part of the ereditor in: 
enforcing,'® or by his failure to resort to,!7 col- 


Delay after a levy on 


even though the principal become 


14. See infra § 286. 
15. See cases infra note 24. 
16. Thorn v. Pinkham, 84 Me. 101, 


24 A 718, 30 AmSR 335; Clopton v. 
Spratt, 52 Miss. 251; Coe v. Cassidy, 
72 N. Y¥. 133 [aff 6 Daly 242]; Black 
River Bank v. Page, 44 N. BOG Asp xe 
Schroeppell v. Shaw, 3 N. Y. 446 [aff 
5 Barb. 580]; Seott v. Stockwell, 65 
HowPr 249 [aff 28 Hun 641 mem (aff 
93 N. Y. 6836 mem)]; Shubrick v. Rus- 
Selb lus) C widest. 

17. U. S.—Osborne v. Smith; 18 
Fed. 126, 5 McCrary 487. 

Ark.—Maledon v. Leflore, 62 Ark. 
387, 35 SW 1102. j 

Colo.—Day v. McPhee, 41 Colo: 467, 
93, (P60; 

Ga.—Farmer v. Butler, 138 Ga. 72, 
74 SEH 785; Timmons y. Butler, 138 Ga. 
69, 74 SE 784, 785 [cit Cyc]. ; 

Ida.—Lewiston First Nat. Bank v. 
ems, 2. Ida. .(Hasb:):' 670; 23) P 

52. 


ill.—Penny v. Crane Bros. Mfg. Co., 
80 Ill. 244. 
Ind.—Presbyterian Bd. of Publica- 


tion, etc., v. Gilliford, 139 Ind. 524, 
38 NH 404; Brown v. Brown, 17 Ind. 
475; Jones v. Tincher, 15 Ind. 308, 77 
AmD 92. 


Ky.—Cromwell v. Rankin, 97 SW 


415, 30 KyL 123. 

Md.—Warner v. Williams, 93 Md. 
517, 49 A 559; Brengle v. Bushey, 40 
Md. 141, 17 AmR 586. 

Mass.—Olds v. City Trust, ete., Co., 


185 Mass. 500, 70 NE 1022, 102 AmSR 


356; Allen v. Woodard, 125 Mass. 400, 
28 AmR 250; Sigourney v. Wetherell, 
6 Metce. 553. 


Mich.—Webber v. Webber, 109 Mich. 
147, 66 NW 960. 
Pg cise os v. Staunton, 6 Miss. 

i 

Mo.—Roberts v. Jeffries, 80 Mo. 115; 
Aultman, ete., Co. v. Smith, 52 Mo. A. 
351; English v. Seibert, 49 Mo. A. 563; 
Callaway County Sav. Bank v. Terry, 
13 Mo. A. 99. 

Nebr.—Haas v. Bank of Commerce, 
41 Nebr. 754, 60 NW 85. 

N. J.—Freehold Nat. 
v. Brick, 37°N. J. L.. 307. 

N. Y.—Buffalo First Nat. Bank v. 
Wood, 71 N. Y. 405,127 AmR_ 66; 
Queens County Bank v. Leavitt, 10 NY 
S 194; Warner v. Beardsley, 8 Wend, 
194; Leonard v. Giddings, 9 Johns, 
355; Campbell v. Macomb, 4 Johns, 

. 534 


Banking Co, 


Pa.—Ege v. Barnitz, 8 Pa. 304; Ged- 
dis v. Hawk, 1 Watts 280. 

Rok Thurstoni vs. James,® 6 
103. 

S. D.—Bennett v. Ellis, 13 S. D. 401, 
83 NW 429. 

Tenn.—Cherry v. Miller, 7 Lea 305; 
Miller v. Knight,-7 Baxt. 127. 

Tex.—Walker vy. Collins, 22 Tex. 
189; Cruger. v. Burke, 11 Tex. 694; 
Maryland Fidelity, etc., Co. v. Schel- 
per, 37 Tex. Civ. A. 393, 83 SW 871. 

Vt——Austin= Vv. Curtis, sta Vit. 1045 
Rutland Bank v. Thrall, 6 Vt. 237. 

Eng.—Morley v. Inglis, 4 Bing. N. 
Cas. 58, 33 HCL 595, 132 Reprint 711. 
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insolvent,'® or the security eventually is lost.19 A 
fortiori, a surety has no ground for complaint if 


the security is resorted to first.?° 


has two or more securities, he is at liberty to resort 
to either,?? unless he has agreed with the surety to 
look to one of them as the primary fund.” A court 
of equity will in some cases require the creditor to 
resort first to security given to him by the prin- 


cipal.” 


Statutory provisions. Where the statute so pro- 
vides, the surety will not be liable until the security 


has been exhausted.?* 


[§ 286] b. Contractual Provisions. 
will not be lable until other security has been ex- 
hausted if he has made that an express term in his 
The surety will be discharged in such 
ease if the creditor neglects to realize upon the se- 
curity,*® or if he fails. to use ordinary 
his choice of methods in realizing upon it.?7 
a surety who acquiesces in the method used cannot 
afterward complain on the ground of an alleged 
Where there are two or more 
securities, one of them constitutes the primary fund, 


eontract.?> 


lack of due ecare.?8 


PRINCIPAL AND SURETY 


If the creditor 


binding agreement to that effect.?9 
right to proceed against the surety without resort- 
ing to the security®® is not affected in any way by 
an agreement between principal and surety to which 
he is not a party.*+ 

[§ 287] 7. Notice by Surety to Creditor To Pro- 
ceed against Principal—a. In General. In the ab- 
sence of statute, a surety cannot, by notice, impose 


[§§ 285-287 


The ecreditor’s 


any burden upon the creditor to proceed against the 


principal, nor will the surety be discharged by the 
ereditor’s failure to do'so,?? or by his discontinuance 


of a suit commenced against the principal after no- 


The surety 


diligence in 
But 


where the creditor and surety have entered into a | 


isc Miller’ v,, Knight,§ “@ “Baxt. 
(Tenn.) 127. ; 
19. Souter v. Southwestern Georgia 


Lumsden 


Bank, 94 Ga. 713, 20 SE 111; 
Ledoux y. 


v. Leonard, 55 Ga. 374; 
Jones, 20 La. Ann. 539; Bardwell v. 
Witt, 42 Minn. 468, 44 NW 983; 
Schroeppell v. Shaw, 3 N. Y. 446 [aff 5 
Barb. 580]. 

20. Borschow v. Stephenson, (Tex. 
Civie th): 1667 SW 1215-222 [eit Cyc]; 
Regina Brokerage, etc., Co. v. Wad- 
dell, 9 Sask. L. 154, 27 DomLR 533, 
34 WestLR 229, 10 WestWkly 364. 

21. Sather Banking Co. v. Arthur 
R. Briggs :Co., 138 Cal. 724, 72 P 352. 
See Williams v. Moore, 19 Oh. A. 26, 
28. {cit Cyc] (holding that a surety 
on a replevin bond is not discharged 
by the giving of an appeal bond). 

22. See infra § 286. 

23; See infra §.376 

24. See statutory provisions; and 
cases infra this note. 

[a] In Idaho, under Rev. St. § 
4520, “there can be but one action 
for the recovery of any debt, or the 
enforcement of any right secured by 
mortgage,” and in such action the 
proceeds of the property are to be ap- 
plied on the debt, and judgment given 
for the balance, if any. If the prin- 
cipal thas given a mortgage to secure 
his indebtedness, an action cannot be 
maintained against the principal and 
surety, ignoring the mortgage. Lew- 
iston First Nat. Bank v. Williams, 2 
Ida. (Hasb.) 670, 23 P 552. 

Poy, aa England (1) under 43 Geo. 
Ill c 99 § 9, the seizure and sale of 
Jand and goods owned by a collector 
was a condition precedent to a suit 
against his sureties, provided the 
obligees had knowledge thereof. 
Gwynne v. Burnell, 6 Bing. N. Cas. 
Ansa oi Cin 713, o3" Reprint Wh, 
Cl. & F. 572, 7 Reprint 1188, West 342, 
9 Reprint 522. (2) The sureties must 
show that there was property of the 
principal which could have’ been 
seized. Wilks v. Heeley, 1 Cromp. & 
M. 249, 149 Reprint 393. 

25. Dussol v. Bruguiere, 50 Cal. 
456; Packard v. Herrington,'41 Kan. 
469, 21 P 621; Beebe v. Canney, 52 
Minn. 491, 55 NW 61; Monsell v. 
Mitehell 7238) Ui Co '@. 2 Ben i(Ont-) . 116: 
See Musket v. Rogers, 5 Bing. N. Cas. 
728, 35 ECL 388, 132 Reprint 1281 
(holding that, where the creditor is 
under a contractual duty to enforce 
security before proceeding against a 
surety, he is not required to attempt 
to enforce payment of a bill by a 
party who is totally insolvent). 

{a] Injunction. Where it was 
agreed between the creditor and the 


surety that mortgaged lands of the 
principal should be sold before the 
surety should be called upon, it was 
held that the surety was entitled, at 
the most, to a temporary injunction 
until a sale of the premises. Monsell 
v. Mitchell, 23 U. C. Q.,B. (Ont.) 116. 

{[b] Liability limited to difference 
between value of security and face of 
note.—Wrhere the surety signs a note 
under an agreement with the credi- 
tor that the surety is not in any event 
to be liable for more than the differ- 
ence between the note and the value 
of security held by the creditor, such 
difference is the limit of his liability. 
Packard vy. Herrington, 41 Kan. 469, 
21 P 621. 

{c] Liability limited to deficiency 
after foreclosure.—Where by the 
terms of a bond the limit of the sure- 
ty’s liability was the deficiency after 
foreclosure and sale of mortgaged 
premises under a second sale, it was 
held that such, foreclosure sale was a 
condition precedent to the right to 
recover against the surety, although 
the property had been sold under a 
prior mortgage for its full value. 
eect v. Canney, 52 Minn. 491, 55 NW 


26. Canadian Bank of Commerce 
v. Swanson,. 33 Man. 127, [1923] 3 
DomLR 188, [1923] 1 WestWkly 1201. 

27. Routley v. Gorman, 47 Ont. L. 
420. 55 DomLR 58. 


28. Routley v. Gorman, supra. 

29 Pnsigen’v. Jarvis’ 147° Ny Y. 
687. 41 NE 503. 

30. See supra § 285. 

31. Sigler v. Booze, 65 Mo. A. 555. 

32. U. S.—Dennis v. Rider, 7 F. 
Ss No. 3,797, 2 McLean 451. 

Cal.—Dane v. Corduan, 324 Cal. 157; 


85 AmD 53; 
DiC alnao on: 


Hartman vy. Burlingame, 


Del.—Wilds v. Attix, 4 Del. Ch. 253. 
Ill.—Taylor v. Beck. 138 Ill. 376. 
Ind. —Halstead v. Brown, 17 Ind. 


202. 
Maton v. Waite, 66 Me. 221; 
Geavitt v. Savage, 16 Me. 72. 
Md.—Freaner v. Yingling, 37 Md. 
Anthony, 18 


491. 
Mass.—Adams Bank vy. 

5 Pick. 

382. 


Pick. 238: Bellows v. Lovell, 
307; Frye v. Barker, 4 Pick. 
Minn. Naa v. Olson, 37 Minn. 
431, 35 NW 10. 
Miss.—Kerr v. Baker, 1 Miss. 140. 
Mo.—State v. Reynolds, 3 Mo. 95. 
Nebr.—Maywood Bank v. McAllis- 
ter, 56 Nebr. 188, 76 NW 552. 
SE avtainaeas ea v. Quigley, 14 Nev. 
one H.—Davis v. Huggins, 3 N. H. 


tice from the surety not to discharge the latter.** 
Where a statute affords the right by notice to re- 
quire the creditor to bring suit against the princi- 
pal,*+ the creditor’s failure to comply with such no- 
tice duly given will discharge the surety,?° except as 
the duty may be obviated by the insolvency of the 
principal®® or his nonresidence.?* 
the surety to compel the creditor to aet is not grant- 
ed by implication by a statute giving a surety a right 
by suit against principal and creditor to compel pay- 
ment by the principal of his debt to the creditor.?§ 


But this right of 


N. J.—Pintard v. Davis, 21 N. J. L. 
632, 47 AmD 172 [aff 20 N. J. L. 205]. 

N. M.—Kemp Lumber Co. v. Stan- 
ley, 22 N. M. 198, 160 P 351. 

N. Y.—Wells v. Mann, 45 N. Y. 327, 
6 AmR 93 [rev 52 Barb. 263]; Huff- 
man v. Htlbert, 13 Wend. 377; Row 
Vv. Pulver, vi Cow. 246; Valentine v. 
Farrington, 2 Edw. 53. Contra King 
v. Baldwin, 17 Johns. 384, 8 AmD 415 
[rev 2 Johns. Ch. 554]; Pain v. Pack- 
ard, 13 Johns. 174, 7 AmD 369. 

Oh.—Washburn v. Holmes, Wright 


67. 

Or.—White vy. Savage, 48 Or. 604, 
87 P 1040; Findley v. Hill, 8 Or. 247, 
384 AmR 578. ; 


Pa.—-Dehuff v. Turbett, 3 Yeates 
157; American Mechanics Bldg., etc., 
Assoc., v. Dunlap, 20 LancLRev 59. 

S. C.—Pickett v. Land, 18 S. Cc. L. 
608; Caston v. Dunlap, 9 S. C. Eq. 77, 
23 AmD 194; Rutledge v. Greenwood, 
ZS CO. ad: 389. 

Vt—Hickok _ v. 
Bank, 35 Vt. 476; 
riek; | 4 Vt. Fst. 

Va.—Croughton y. 


Farmers’,  etc., 
Hogaboom vy. Her- 


Duval, 3 Call 69. 


PSE yrs eae v. Newell, 42 Wis. 
Sask.—Great Western Securities, 
etc., Co. v. McDonald, 9 Sask. L. 99, 


380 DomLR 573, 33 WestLR 728. 

{al Refusal by landlord, at de- 
mand of surety in June, to dispos- 
sess a tenant who was not in de- 
fault or insolvent, although the sure- 
ty offers to pay the costs and an in- 
creased rental, will not discharge the 
surety from liability for the Novem- 
ber and December rent. Raved v. 
Kibbe, 102 NYS 490. 

33. Manning v. Shotwell, 5 N. J. L. 
584, 8 AmD 622. 

34. See statutory provisions. 

35. . S—Varnum vy. Milford, 28 
F. Cas. No. 16,890, 2 Mclean 74. 

Ark, Hempstead v. Watkins, 6 
Ark. 317, 42 AmD 696; State Bank Vv. 
Watkins, 6 Ark. 123. 

Martin, 2 -Ind. 


Ind.—Overturf v. 

507; Reid v. Cox, 5 Blackf. 312. 

Iowa.—Dorothy v. Hicks, 63 Iowa 
240, 18 NW 909; Piper v. Newcomer, 
25 Iowa 221; Newton First Nat. 
Bank v. Smith, 25 Iowa 210. 

Ky. —Crowdes v. Tucker, 9 Ky. Op. 
544; Campbell v. Irvine, 8° Ky. Op. 
197: Crowdus vy. Commercial Bank, 
4 Ky. Op. 376. 

Maas aig v. Clopton, 48 Miss. 

W. Va.—Gillilan v. Ludington, 6 
W.Va." 128, 

36. See infra § 288. 

37. See infra text and notes 49-55. 

38. Huey v. Pinney, 5 Minn. 310. 


For later cases, developmonts and changes in the law see cumulative Annotations, same title, page and note number. 


§ 287] 


In some states, by the terms of the statute,®® the ex- 
oneration of the surety is limited to the extent to 
which he is prejudiced by the creditor’s refusal or 
failure to act,*? the creditor being under no obliga- 
tion after notice to pursue any remedy which the 
surety himself could pursue.4? Under the terms of 
the statute in other states*? the surety must estab- 
lish, not merely the fact of notice, but a refusal by 
the creditor to allow him to bring suit against the 
principal in the ereditor’s name.*? The statutory 
remedy is cumulative in those states where the surety 
already had the right under the common law,*+ and 
is not repealed by the provisions of the Uniform 
Negotiable Instruments Act referring to indorsers 
and drawers of negotiable instruments.t® The fact 
that the guaranteed contract was made in a foreign 
state is immaterial.4® Where the creditor holds 
his claim by assignment, his failure to act on notice 
discharges his assignor, as well as the original surety 
of the claim.*7 A statute giving the surety a right 
to compel the creditor to bring action does not give 
him a right to compel the creditor to have the prin- 
cipal arrested, and failure of the creditor to comply 
with such a request does not discharge the surety.*$ 

Nonresidence. A creditor, who otherwise would 
have been compelled to sue the principal after re- 
ceiving notice from the surety to do so, in order to 
retain his right against the surety, is not bound to 
follow his principal out of the state.4® If the prin- 
cipal is a nonresident at the time notice is given, 
failure of the creditor to sue does not discharge the 
surety.°° There is a conflict of authority as to 
whether the nonresidence rule applies where the non- 
resident has property in the state which may be sub- 
jected to the payment of the debt. In some states 
the nonresidence rule applies and the surety is not 
released;°! in other states the failure of the creditor 
to proceed against the property discharges the sure- 
ty.°* It has been held that, where the statutes give 
the creditor the alternative of bringing suit himself 
or sending a copy of the contract to the surety and 
allowing him to sue in the creditor’s name, nonresi- 
dence of the principal does not excuse a failure to 
comply.°® Where residence of the principal is neces- 
sary to give effect to the surety’s notice under the 
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statute, the burden is on the surety to prove that the 
principal is within the jurisdiction.54 If the eredi- 
tor, being ignorant of the principal’s residence, shows: 
that he has exercised reasonable diligence to ascer- 
ne it, but without effect, the surety remains lia- 
4 e55 

Insanity. It has been held that the statute does 
not apply to claims against the estates of insane prin- 
cipals.°® 

Death. Where the statute requires the creditor to 
commence suit against the principal within a stated 
time after receiving notice,®*? it is held that death 
of the principal before notice given,*® or during the 
time allowed for commencing suit,®® takes the case 
out of the statute, and the surety remains bound. 
But where the statute allows a reasonable time after 
notice for the bringing of the action, death of the 
principal does not excuse the creditor’s failure to sue, 
and the surety is discharged.*° But in such ease the 
surety must show that the principal left an estate 
in the state, and that administration has been had.** 

Availability of defense. The ecreditor’s failure to 
act after notice has been held to be a defense -avail- 
able to the surety equally at law and in equity.®* 
Nor is it waived by the fact that the surety has 
signed a note which contains the provisions that. 
time of payment may be extended without discharg- 
ing the surety.°? Of course, the defense is not open 
to the surety if no notice was given by him under the 
statute,°* unless he was prevented from giving it by 
the creditor himself,®® or if he has withdrawn it,°® 
or if the suretyship contract contained a provision 
by which the surety expressly waived his right to 
give notice,°*or if the surety, after giving no- 
tice, waived his rights thereunder.®® If the surety 
for a consideration has consented to an extension of 
time, he cannot show in defense a notice to com- 
mence suit within that time.®® Notice is not avail- 
able as a defense if the ereditor, receiving notice, 
complied with the statutory requirements.*° 

What law governs. The law of the place where 
the suretyship contract was made prevails over the 
law in force in the state where action is brought, 
where the law in the two states differs.71 

_Cosurety. The discharge of a cosurety by a fail- 


39. See statutory provisions. Wash.—Seattle Crockery Co. v. Okl.—Osage Oil, etc., Co. v. Dicka- 
40. Hollis v. Parks, 92 Okl. 291, | Haley, 6 Wash. 302, 33 P 650, 36 Am | son-Goodman Lumber Co., 106 Okl., 
DASs PLO: SR 156. 119, 231 P 475; Baker v. Gaines Bros. 
41. Miller v. State, 52 Okl. 76, 152 OL Hightower v. Ogletree, 114]|Co., 65 Okl. 192, 166 P 159. p 
P 409; Palmer v. Noe, 48 Okl. 450, | Ala. 94, 21 S 934; Conklin v. Conk- Tex.—Georges v. Fricke, (Civ. A.) 
150 P 462. lin. 54 Ind. 289. 283 SW 221; Arnett v. Simpson, (Civ. 
42. See statutory provisions. 52. Thompson v. Treller, 82 Ark. |A.) 235 SW 982; Self Motor Co. v. 
43. Ingels v. Sutliff, 36 Kan. 444, | 247, 101 SW 174; Hancock v. Bryant, | Crowell First State Bank, (Civ. A.) 
13 P 828; Turner v. Hale, 8 Kan. 38.|2 Yerg. (Tenn.) 476. 226 SW 428. } 
44. Howle v. Edwards, 97 Ala. 649, 53. Hayward vy. Fullerton, 75 Iowa [a] Surety on collateral note giv- 
11 S 748: Goodman v. Griffin, 3 Stew. | 371. 39 NW 651. en to indemnify a surety on another 
(Ala.) 160; Herbert v. Hobbs, 3 Stew. 54. Hightower v. Ogletree, 114|note is not discharged because the 
(Ala.) 9; Bruce v. Edwards, 1 Stew. | Ala. 94, 21 S 934; Petty vy. Cleveland, | latter did not give the statutory no- 
(Alay) AIS SAm p= 832) Hancock =v. || 2) Tex: 404. tice to his creditor, there not having 
Bryant, 2 Yerg. (Tenn.) 476; Denny 55. Cox v. Jeffries, 73 Mo. A. 412. | been any request from the former 
v. Sayward, 10 Wash. 422, 39 P 119. 56. National Bank of Commerce vy. | surety to do so. Dennis vy. Piper, 21 
45. Gulfport First Nat. Bank v.|Gilvin, (Tex. Civ. A.) 152 SW 652. AH Ne Ag) s 
Rau, 146 Miss. 520, 112 S 688; Poteau 57. See statutory provisions. 65. Triplet v. Randolph, 46.Mo. A. 
Nat. Bank v. Lowrey, 57 Okl. 304, 157 58. Hickam vy. Hollingsworth, 17 | 569. ‘ i 
P 103: Georges vy. Fricke, (Tex. Civ. | Mo. 475. 66. See infra § 301. 
A.) 283 SW 221. 59. See Davis v. Gillilan, 71 Mo. 67. People’s State Bank vw. At- 


46. J. R. Watkins Co. v. Seawright, 


(Ga. A.) 149 SE 389. allowed to show 


A. 498 (the surety not having been 


wood, 212 Ky. 462, 279 SW 670; Nay- 


that the principal | lor v. Anderson, (Tex. Civ. A.) 178 SW 


47. Hurst v. Chambers, 12 Bush | was alive, judgment against him was | 620. nahWiae 

(Ky.) 155. reversed and a new trial ordered). 68. Corpus Christi City Nat. Bank 
48. Cougot v. Fournier, 4 Rob. 60. Daily v. Robinson, 86 Ind. 382.|v. Pope, (Tex. Civ. A.) 260 SW 903. 

(La.) 420. 61. Whittlesey v. Heberer, 48 Ind. 69. Armour Fertilizer Works v. 
49. See cases infra notes 50-55. 260. p Bond, 139 Ga. 246, 77 SE 22. 
50. Ark.—Thompson v. Treller, 82 62. Smith v. Clopton, 48 Miss. 66. 70. See infra § 297. 

Ark. 247, 101 SW 174. 63. School Trustees v. Southard, 71. Tenant v. Tenant, 110 Pa. 478, 
Ind.— Rowe v. Buchtel, 13 Ind. 381. | 31 Ill. A. 359. 485, 1 A 532. d 
Mo.—Phillips v. Riley, 27 Mo. 386; U. S.—Weems vy. Carter, 30 F. “The right of a surety to discharge 


64. ay 
Hughes v. Gordon, 7 Mo. 297. (2d) 202. 
Oh.—Bostwick v. Norwalk Nat. 


Bank, 13° Oh. Cir: Ct: 675, 6 Oh. Cir: 


a) 


Dec. 682. 


INE: 
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Ill.——Dennis v. Piper, 21 Ill. A. 169. 
Bottineau 
Stafford, 49 N. D. 942, 194 NW 398. 


his obligation by notice to the credi- 
tor to pursue the debtor, is an inci- 
dent of the contract of suretyship. 
It is a part of the law of that con- 


County Bank v. 


178. [50 6.5] 


ure of the creditor to bring suit after notice from 
such cosurety to do so does not discharge the other 
sureties.*? 

[§ 288] b. Insolvency of Principal. There is a 
conflict of authority as to whether the subsequent in- 
solvency of the principal operates to discharge a 
surety who had previously notified the creditor to 
sue, some courts holding that circumstance imma- 
terial,‘® others holding on equitable grounds that the 
surety is discharged thereby*‘ if he can establish the 
fact that, when notice was given, the principal .was 
solvent,7® and not merely that he could pay this 
debt.’° But even in these states the surety is not 
discharged if it appears that the creditor offered to 
allow the surety to proceed against the principal by 
attachment,’* or that the principal was beyond the 
jurisdiction.7§ 

Statutory provisions. Under statutes giving a 
surety a right on general terms to compel action by 
the ereditor by giving him written notice and dis- 
charging him from-further liability on the creditor’s 
refusal or failure to comply,7® insolvency of the prin- 
cipal ,at the time notice was given by the surety,*° 
or so soon thereafter as to make an action futile,** 
or at the time the suretyship contract was entered 
into,®? is an excuse for the creditor’s noncompliance 
and the surety is not discharged. The burden is on 
tract and is therefore a part of the 


contract itself. It is a qualification 
of the obligation of the contract, re- 
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the creditor to show that action would have been 
unavailing.®? Some statutes condition the surety’s 
right to compel action upon the surety’s apprehension 
that his principal is about to become insolvent or to 
remove permanently from the state.’ Upon proof 
of apprehension of insolvency, the giving of notice 
to the creditor, and the refusal of the creditor to act 
within the time allowed, the surety is discharged,** 
and it is not necessary that the surety should go fur- 
ther with his proof and show that the principal later 
did become insolvent.8* The surety’s right does not 
accrue under such statute if the principal is shown 
to be already insolvent at the time of giving notice, 
the “apprehension” of the statute being related to a 
future condition.’ But evidence of insolvency ata 
prior time is not evidence of insolvency at the time, 
and apprehension of insolvency at a later time will 
then entitle the surety to proceed under the stat- 
Wbeseie ‘ 

[§ 289] c. Persons Entitled To Give Notice. 
The notice must come from the surety, or some one 
authorized to make it in his behalf, and not from a 
third person.*’® The suretyship relation must have 
existed at the inception of the contract,®° but it is 
not necessary that it shall appear from the instru- 
ment®! or even that the creditor shall have had 
knowledge of it at the time the liability was ereat- 


Fogle aie RN v. Milligan, 34 SW) jurious to the surety or inconsistent 
Colo._—Martin v. Skehan, 2 Colo. 


with his rights, or omits to do any 
act when required by the surety, 
which his duty enjoins him to do, and 


ducing it from a perémptory and ab- | 614 


solute obligation to one of a qualified 
or conditional character. It is true 
the surety may not exercise his right 
and if he does not his obligation re- 
mains intact. But on the other hand 
he may exercise it and if he does, 
and the creditor pays no heed to the 
notice and thereby fails to recover 
from the principal debtor, the very 
root of the _ surety’s obligation is 
reached and destroyed; he is no long- 
er liable; it is as though he had nev- 
er contracted. Very different is this 
from the defence of the Statute of 
Limitations. There the obligation of 
the contract is not terminated or de- 
feated. Only a right to enforce it by 
‘an action in the courts is imperilled. 
‘The state simply declares that if her 
process is used it must be done with- 
in certain fixed periods of time, and if 
not so used the defendant may at his 
option plead the laches of the plain- 
tiff and receive the benefit of the pro- 
hibition. It is in substance a pro- 
hibition upon the use of process after 
a defined period, and this, of course 
makes it a matter of remedy only. 
For these reasons we think it quite 
clear that the right of a surety to dis- 
charge his obligation by a_ disre- 
garded notice to the creditor to pur- 
sue the principal debtor, is a matter 
affecting the obligation of the con- 
tract and must therefore be deter- 
mined by the law of the place of the 
contract.” Tenant v. Tenant, supra. 

72. Ark.—Wilson v. Tebbetts, 29 
Ark. 579, 21 AmR 165. 

Ill.— School Trustees v. Southard, 
3p Hie 0 ae -Nes S5 

ind. Martin: ve Orr, 96) ind. 490; 
Cochran v. Orr, 94 Ind. 433. 

Miss.—Ramey v. Purvis, 38 Miss. 
499. 

Mo.—Routon v. Lacy, 17 Mo. 399. 

73. Smith v. Fryler, 4 Mont. 489, 1 
P 214, 47 AmR 358; Morrison v. Equi- 
table’ Nat. Bank, 9 ‘OhS&CP 31) 6 
OhNP 7. 

74. Aia.—Dampskibsaktieselskabet 
Habil v. U. S. Fidelity, etc., Co., 142 
Ala. 363, 39°S 54; Pickens v. Yarbor- 
ough, 26 Ala. 417, 62 AmD 728; Good- 
man v. Griffin, 3 Stew. 160; Herbert 
v. Hobbs, 3 Stew. 9; Bruce v. Ed- 
wards, 1 Stew. 11, 18 AmD 33. 


N. Y.—Toles v. Adee, 84 N. Y. 222 
[rev 9 NYWklyDig 211]; Colgrove v. 
Tallman,67.N. ¥Y. 95,°23 Amit 90; 
Remsen v. Beekman, 25 N. Y. 552; 
Herrick v. Borst, 4 Hill 650; Albany 
Dutch Church v. Vedder, 14 Wend. 
165; Manchester Iron Mfg. Co. v. 
Sweeting, 10 Wend. 162; Fulton v. 
Matthews, 15 Johns. 433, 8 AmD 261; 
ae v. Packard, 13 Johns. 174, 7 AmD 

Pa.—Gardner v. Ferree, 15 Serge. & 
R. 28, 16 AmD 513; Cope v. Smith, 8 
Sere. & R. 110, 11 AmD 582; Kemmer- 
er, Vv. Yoder, 1 Woodw. 41. 

Tenn.—Hopkins v. Spurlock, 2 
Heisk. 152. 

See Carr v. Sutton, 70 W. Va. 417, 
74 SE 239, AnnCas1913E 453 (holding 
on equitable grounds that, where bail, 
when required by surety on bond of 
indemnity, fails to arrest and deliver 
the principal into custody, and allows 
him to escape, surety on the in- 
demnity bond is discharged). 

“The surety is a guarantee that the 
principal shall. pay the debt, and the 
ereditor is under an equitable obliga- 
tion to collect his debt from the prin- 
cipal in the first instance if he can. 
It is conceded that a court of equity, 
at the instance of the surety, may 
compel the creditor to coerce payment 
from a _ solvent principal, but this 
could not be so if there were no moral 
or equitable duty on the part of the 
creditor to collect the debt from the 
principal, or it were not unjust and 
unconscientious to throw the debt on 
the guarantor and not on the party 
primarily liable. It is not in accord- 
ance with the intention of the parties 
that the surety should pay the debt in 
the first instance, and it is but just 
that it should be collected from the 
party or fund primarily liable, if the 
party have the ability to pay, or the 
fund be adequate for the purpose, and 
not from the guarantor. It may be 
conceded that there is no _ positive 
duty incumbent on the creditor to 
prosecute measures of active dili- 
gence; and hence mere delay unac- 
companied by any valid contract (if 
some other equity does not interfere) 
will not amount to laches, so as to 
work a discharge of the surety. If, 
however, the creditor does any act in- 


which proves injurious to the surety, 
the latter may set up such conduct 
asa defence to any action brought, at 
least in equity, against him.” Rem- 
sen v. Beekman, 25 N. Y. 552, 556. 

75. Hunt v. Purdy, 82 N. Y. 486, 
27 AmR 587; Marsh v. Dunckel. 25 
Hun (N. Y.) 167; Thompson v. Hall, 
45 Barb. (N. Y.) 214; Merritt v. Lin- 
coln, 21 Barb. (N. Y.) 249; Herrick v. 
Borst, 4 Hill (N. Y.) 650; Warner v. 
Beardsley, 8 Wend. (N. Y¥.) 194. 

76. Herrick v. Borst, 4 Hill (N. 
¥)-6 5.0. 

77. Warner v. Beardsley, 8 Wend. 
CNET YS)E TO4: 

78. Warner v. Beardsley, supra; 
Boyd v. Com., 36 Pa. 355. 

79. See statutory provisions. 

80. Bumpus yv. Lovejoy, (Tex. Civ. 
A.) 196 SW 631; Robertson yv. Angle, 
Cex. Civ. AY) 7625S Ww. 37. 

81. Weiler v. Hoch, 25 Pa. 525. 
82. Bizzell v. Smith, 17 N. C. 27. 
aces Strickler v. Burkholder, 47 Pa. 

76. 

84. See statutory provisions. 

85. Shenandoah Nat. Bank vy, 
Ayres, 87 Iowa 526, 54 NW 367. 

86. Overturf v. Martin, 2 Ind. 507; 
Reid’ v.. Cox)ob) Black sind) 9325 
Shenandoah Nat. Bank v. Ayres, 87 
Towa 526, 54 NW 867. 

87. See Graham y. Rush, 73 Iowa 
451, 35 NW 518. 

88. Graham v. Rush, supra. 

89. See cases infra this note. 

[a] Persons held entitled.—(1) 
Husband of surety on antenuptial 
contract. Medley v. Tandy, 85 Ky. 


566, 4 SW 308, 9 KyL 168. (2) Gen- 
eral agent of surety. Wetzel v. 
Sponsler, 18 Pa. St. 460. (3) Person- 


al representative of deceased surety. 
Hammond v. McHargue, 170 Mo. A. 
497, 156 SW 725; O'’Howell v. Kirk, 
41 Mo. A. 5238. 

[b] Persons held not entitled.— 
(1) Guardian of heir of obligee. Ged- 
dis v. Hawk, 10 Serg. & R. (Pa.) 33. 
(2) Husband of legatee of deceased 
surety. Conrad v. Foy, 68 Pa. 381. 

90. Fensler v. Prather, 43 Ind. 119. 

91. Ward v. Stout, 32 Til. 399; 
Hamrick. (Barnett, 1.ind., (Ans ecom 
NE 106; Meriden Silver Plate Co. v. 
Flory, 44 Oh. St. 430, 7 NE 753. 


a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 


§ 289-291] 


ed.°? However, one who signs a note as accommoda- 
tion maker is. not a surety but the one primarily lia- 
ble to a holder for value who has no knowledge that 
he is an accommodation maker only. Such a maker 
cannot claim a right under the statute to give notice 
to such a holder.®* But to one who knows that he 
is an accommodation maker, he is entitled to give 
notice.°* Where the statute giving the surety the 
right to compel action by notice restricts the priv- 
ilege to sureties on certain designated contracts, only 
sureties within the enumerated classes can exercise 
the right.°> The right. to give notice does not extend 
to involuntary sureties.°* Generally an indorser 
cannot claim the privilege®? unless the indorsement 
was for the purpose of security merely;°* but it has 
been held that an accommodation acceptor can avail 
himself of it.°® An indemnified surety is denied the 
privilege, as he has no equities; but a surety’s right 
is not taken away by the fact that he has made a 
part payment of the debt,? or because he is offi- 
cially connected with the creditor corporation.® 
[§ 290] d. To Whom Notice May Be Given. No- 
tice served on the person having the legal title is 


92. O’Howell v. Kirk, 41 Mo. A.| ler, 18 Pa. 460. 
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sufficient without seeking an equitable owner;* and 
generally notice may be addressed to the holder of 
the instrument whether he holds it for collection® or 
as collateral security.6 Notice to an agent or attor- 
ney of the creditor will not suffice if the authority 
of such agent or attorney to receive it does not ap- 
pear,’ even though the notice is in fact communicated 
to the ereditor;* and generally notice to a public of- 
ficer will not release a surety.2 If there are two 
ereditors, notice must be given to both. ° 

[§ 291] e. Time for Giving Notice. Notice can- 
not be given before a cause of action accrues to the 
creditor,'? or before the amount due has been ascer+ 
tained, if a condition to the liability of the princi- 
pal.t? If the surety delays giving notice to the cred- 
itor to sue the principal until he himself has been 
sued by the creditor, it is not then too late for him 
to give the notice under a statute which permits him 
to give notice “at any time” after the debt becomes 
due,** although under a statute omitting these 
words*¢ it has been held that an action already start- 
ed by the creditor against the surety alone exempts 
the creditor thereafter from application of the stat- 


523. 

93. Rich v. Warren, 135 Ga. 394, 
69 SE 573. y 

94. Martinsburg Bank v. Bunch, 
212 Mo. A. 249, 251 SW 742; Houston 
Cent. Bank, etc., Co. v. Hill, (Tex. Civ. 
A.) 160 SW 1099. 

95. See cases infra this note. 

[a] In Alabama L. (1821) c 26 § 5 
do not include the parties in a joint 
and several sealed bill. Ellis v. 
occas lo How: (CU... S:).197, 11-L.-ed. 


00. 

{[b] In Arkansas (1) the statute 
does not apply to a bond indemnify- 
ing a surety company against loss on 
a fidelity bond. Hall v. Equitable 
Surety.Co., 126 Ark. 535, 191 SW 32. 
(2) The statute does apply to a bond 
given to a municipal corporation to 
secure money to be paid by a public 
weigher. Monticello v. Cohn, 48 Ark. 
254, 2 SW 30. : 

[ec] In Georgia the statute does 
not apply to sureties on statutory 
bonds taken in the progress of a judi- 
cial proceeding. Hobbs v. Taylor, 11 
Ga. A. 579, 75 SE 906. 

[Gd] In Illinois and Missouri the 
application of the statute is re- 
stricted to bonds, bills, and notes for 
the payment of money or for the de- 
livery of property. Taylor v. Beck, 
13 Ill. 376; Attna Ins. Co. v. Monag- 
han, 38 Mo. 432. 

[e] In Missouri Wagner St. p 1302 
§§ 1, 2 has no reference to obligations 
given for public uses, where the duty 
to bring suit devolves upon state or 
county officers. Johnson County v. 
Gilkeson, 70 Mo. 645; Jasper Coun- 
ty v. Shanks, 61 Mo. 332; Cedar Coun- 
ty v. Johnson, 50 Mo. 225. 

96. Fish v. Glover, 154 Ill. 86, 39 
NE 1081 [aff 51 Ill. A. 566]. 

97. Boatmen’s Savy. Bank v. John- 
24 Mo. A. 316. 

98. Bailey Loan Co. v. Seward, 9 
S. D. 326, 69 NW 58; Williams v. J. 
Ogg, ete., Lumber Co., 42 Tex. Civ. A. 
558, 94 SW 420. 

99. Van Alstyne v. Sorley, 32 Tex. 
518. 

1. Wilson v. Tebbetts, 29 Ark. 579, 
21 AmR 165; Bailey v. New, 29 Ga. 
214. 2 
2. Hayward v. Fullerton, 75 Iowa 
371, 39 NW 651. 

3. Newton First Nat. Bank v. 
Smith, 25 Iowa 210. 

4. Gillilan v. Ludington, 6 W. Va. 
128. ; 

5. See cases infra this note. 

{a] Authorized agent.—(1)If the 
ereditor has left the neighborhood, 
placing the obligation in the hands of 
an agent or attorney for collection, 
the reguest may be addressed to such 


agent or attorney. Wetzel v. Spons- 


6 (2) If a creditor re- 
ceives notes under a special agree- 
ment by which he is not to sue, but 
to collect in any other mode, notice 
may be given to him by one ignorant 
of the limitation of his powers. 
Pickens v. Yarborough, 26 Ala. 417, 
62 AmD 728. 

6 McCrary v. King, 27 Ga. 26. 
Ais Ala.—White v. Haralson, 124 S 

Ark.—Cummins 
Ark. 132. 

Ind.—Driskill v. Washington Coun- 
tynyoo and. 15382, 
Py commis pat SALE v. Jeffries, 15 Mo. 

Oh.—Moormann v. Voss, 77 Oh. St. 
270, 83 NE.76. 

Pa.—Thomas v. Mann, 28 Pa. 520. 
are oR v. Cooksey, 2 Lea 


v. Garretson, 15 


[a] Notice to counsel of an absent 
or nonresident plaintiff in a judgment 
oe sufficient. Thomas v. Mann, 28 Pa. 

[b] Notice to spouse.—Notice toa 
husband or wife of the creditor is not 
sufficient. Moormann vy. Voss, 77 Oh. 
St. 270, 88 NE 76; Shimer v. Jones, 
Aeon 268; Hellen v. Bryson, 40 Pa. 
472, 

[c] Notice to spouse and telling 
creditor.—W here the surety, in addi- 
tion to leaving notice with the wife 
of the creditor, with a request to de- 
liver it to her husband, afterward in- 
formed the creditor of the leaving of 
the notice, and of its contents, the 
service was held to be sufficient. Mc- 
Coy v. Lockwood, 71 Ind. 319. 

{[d] Notice to levying officer.— 
After judgment ‘has been obtained 
against the surety and_ principal 
jointly. a direction to the officer to 
proceed to collect the debt as soon as 
possible, and a request to tell the 
creditor to proceed, does not consti- 
tute a ground for the surety’s relief, 
as the officer is not the creditor’s 
agent to receive notice of the surety’s 


wishes. McNeilly v. Cooksey, 2 Lea 
(Tenn.) 39. 

8. Adams v. Roane, 7 Ark. 360; 
Bartlett v. Cunningham, 85 Ill. 22; 
Shimer v. Jones, 47 Pa. 268. 

9. Wilson v. White, 82 Ark. 407, 
102 SW 201, 12 AnnCas 378; School 


Trustees v. Southard, 31 Ill. A. 359; 
Davis v. Snead, 33 Gratt. (74 Va.) 705. 

{a] Treasurer of school fund.— 
Notice to the treasurer of the board 
of trustees for a school fund is not 
notice to the board. School Trustees 
v. Southard, 31 Ill. A. 359. 

[b] Commissioner to sell lands.— 
A person appointed as commissioner 
to sell lands under a decree of court 
and to take bonds for the purchase 
money is not a “creditor”? within the 


meaning of Code (1873) c 143 -8§ 4, 5. 
Davis v. Snead, 33 Gratt. (74 Va.) 705. 

[ec] Sheriff.—Where a note was 
merely a common-law obligation to 
the state or county for the payment 
of a fine, the sheriff had no authority 
to sue thereon, and a notice to him by 
the surety to do so was insufficient to 
discharge the surety on the failure of 
the sheriff to sue the principal. Wil- 
son v. White, 82 Ark. 407, 102 SW 
201, 12 AnnCas 878: 

10. Kelly v. Matthews, 5 Ark. 223. 

11. Scales v. Cox, 106 Ind. 261, 6 
NE 622; Raved v. Kibbe, 102 NYS 
490; Conrad v. Foy, 68 Pa. 381; Hel- 
len v. Crawford, 44 Pa. 105, 84 AmD 
421; Osborne v. Campbell, 6 Pa. Co. 
523; Donough y. Boger, 10 Phila. 
(Pa.) 616. 

{a] “At or about the time.’”—An 
allegation that notice was given “at 
or about” the time of maturity is in- 


sufficient, Donough v. Roger, 10 
Phila. (Pa.) 616. 
{[b] Monthly rent payments.— 


Where a tenant was not in default in 
the payment of rent, and not insol- 
vent, when in June, 1904, the surety 
for the payment of her rent told the 
landlord that the tenant was insol- 
vent, offered to pay the costs of dis- 
possessing her, and to pay an in- 
creased rental for the premises, and 
the landlord refused the surety’s de- 
mand to be subrogated to. the land- 
lord’s rights to have her dispos- 
sessed, the surety was not discharged 
from liability for the payment of 
November and December rent, when 
the tenant defaulted in payment. 
Raved v. Kibbe, 102 NYS 490. 

12. Prescott Nat. Bank v. Head, 11 
Ariz, 213; 90° RP 328; 20 2AnnCaisl 1990: 
Kauffman v. Com., 5 Pa. Cas. 385, 8 
A 600. 

[a] Administration bond.—If the 
amount due on an administration 
bond is unliquidated, a surety there- 
on cannot compel collection before it 
has been fixed by a decree of the or- 
phans’ court. Kauffman v. Com., 5 
Pa. Cas. 385, 8 A 600. 

{b] Lien claim.—Notice to the ob- 
ligee in a building contractor’s bond, 
requiring the contractor to discharge 
all material lien claims, was prema- 
turely given before certain lien 
claims had been recognized as just or 
paid by the obligee, although , they 
were asserted by the surety. Pres- 
cott Nat. Bank v. Head, 11 Ariz. 213, 
90 P 328, 21 AnnCas 990. 

13. E. O. Barnett Bros. v. Alexan- 
der. 150 Ark. 478, 234 SW 978; Sally 
v. Union Bank, 150 Ga. 281, 103 SE 
460 [answers to cert questions con- 
formed to 25 Ga. A. 509, 103 SE 798]. 

14. See statutory provisions. 


180 [50 C.J.] 


ute.?® 


other suit.?® 


[§ 292] f. Form and Sufficiency of Notice—(1) 
In jurisdictions where, under the com-. 
mon-law rule, a surety is discharged if he gives no- 
tice and the principal later becomes insolvent,** an 
Nor is it necessary that 
it should inform the ereditor of facts suggesting the 
probability of loss if enforcement of payment is de- 
In some states it must be accompanied by 
an offer to indemnify the ereditor.?° 
of expenses is not required unless the creditor ex- 
pressly puts his refusal to sue the principal on the 
The evidence of giving notice 


In General. 


oral notice is sufficient.1§ 


layed.?® 


ground of the cost.?! 
to the creditor must be clear.?? 
[§ 293] (2) Under 


to effect the surety’s release.?* 


[§ 294] (b) Writing. The statutes generally call 


15. Taylor v. Taylor, 200 Ala. 164, 
LS Sie 

16. Irwin v. Helgenberg, 21 Ind. 
106. 

17. See supra § 288. 

18. Strader v. Houghton, 9 Port. 


(Ala.) 334; Bruce v. Edwards, 1 Stew. 
ie} alshs 18 AmD 33. 

19. Remsen v. Beekman, 25 N. Y. 
552; King v. Baldwin, 17 Johns. (N. 
Y.) 384, 8 AmD 415. 


20. Huey v. Pinney, 5 Minn. 310. 
21. Wetzel v. Sponsler, 18 Pa. 460. 
22. ‘Conrad vy. Foy, 68 Pa. 381; 


Wolleshlare v. Searles, 45 Pa. 45 

23. Bowen v. Mobley, (Ga, A.) “151 
SE 667; Sparks v. Manson, 76 Mo. A. 
83; Conway v. Campbell, 38 Mo. A. 
473°" Simpson v. state 6 Baxt. 
(Tenn.) 440; Miller v. Childress, 2 
Humphr. (Tenn.) 320. 

24. See statutory provisions. 

25. Ala.—Darby v. Berney Nat. 
Bank, 97 Ala. 643, 11 S 881. 

Ark.—Myers v. Hoeheimer, 173 Ark. 
726, 298 SW 42; Sims v. Everett; 113 
Ark. 198, 168 sw 559, LRAI1918C 7, 7 
AnnCas1016C 629. 

142 Ga. 


814. 83 SH 952i; Farmer v. Butler, 138 
Ga. 72, 74 SE 785; Timmons v. But- 
ler, 138 Ga. 69, 74 SH 784; Brown v. 
Bell, 37 Ga. A. 818, 142 SH 201; Turn- 
er v. Womack, 30 Ga. A. 147, 117 SE 
104; Longley v. Johnson, 22 Ga. A. 
96, 95 SE 315; Jordan v. Farmers’, 
ete., Bank, 5 Ga: A. 244, 62 SE 1024. 
Ill. Ward v. Stout, 32 Tl. 399; Im- 
ming v. Fiedler, 8 me A. 256% 
Ind.—Miller v. Arnold, 65 Ind. 488; 
Kaufman v. Wilson, 29 Ind. 504; Cole- 
rick v. McCleas, 9 Ind. 245; Carr v. 
Howard, 8 Blackf. 190. 
Towa.—Johnson v. Hollis, 205 Towa 
965, 218 NW 615; Stevens v. Camp- 
bell, 6 Iowa 538. 
Ky.—Nichols v. McDowell, 14 B. 
Mon. 6; Townsend v. Butt, 8 Ky. Op. 


602. 
Miss. ss inters, 42 Miss. 
135, 97 AmD 448, 2 AmR 598. 
Mo.—Petty v. Douglass, 76 Mo. 70; 


Langdon v. Markle, 48 Mo. 357; Fre- 
ligh v. Ames, 31 Mo. 253; Verona 
Farmers’ State Bank v. Schelin, (A.) 


264 SW 427. 
N. C.—Charlotte First Nat. Bank v. 
Homesley, 99 N. C. 531, 6 SH 797. 


Oh.—Jenkins v. Clarkson, 7 Oh. 
2. 

Okl.—Gregg v. Oklahoma _ State 
Bank, 72 Okl. 193, 179 P 613; Poteau 


Nat. Bank v. Lowrey, 57 OKI. 304, 157 


Pa 0:39 
Pa. nell’s App., 90 Pa. 328; 

Smith v. Brinser, 1 Pa. Dist. 396. 
Childress, 2 


Tenn.—M iller Vv. 
(Civ. A.) 


Humphr. 320. 
Tex.—Neyland vy. Lanier, 


After the ereditor has already recovered 
judgment against all on whom he could get service of 
process, notice cannot be served on him to bring an- 


Statutes—(a) In General, 
Statutory requirements as to the manner in which 
notice shall be given must be complied with strictly 


PRINCIPAL AND SURETY 


[$§ 291-295 


for a written notice,?4 and in such ease an oral one 
will not operate as a release of the surety.?° 
the requirement as to writing is a personal privilege 


As 


of the creditor, it may be waived by him,?® which 


But a tender 


surety.*° 


[§ 295] (c) Contents of Notice. 
clear and explicit,?* unambiguous,?° not needing ex- 
planation or elucidation.®°® 


waiver may be ‘either j in express terms? or implied, 
as where the creditor accepts oral notice and promis- 
es compliance therewith.?* 
upon the ereditor’s promise under such circumstances 
and foregoes means of indemnity and protection is 
discharged when, the creditor fails to bring suit.?® 
Written notice is not waived by a failure to object 
to the introduction of evidence showing an oral re- 
quest,?° or by bringing suit long afterward,?* or 
from a conversation which led the surety to presume 
that he was released.” 
written notice must itself be in writing to avail the 


And a surety who relies 


In some states a waiver of 


Notice must be 


If the statute indicates 


the terms to be used in the notice, a substantial com- 


273 SW 1022; Self Motor Co. v. Crow- 
ell First State Bank, (Civ. A.) 226 
SW 488; Brooks v. Stevens, (Civ. A.) 
178 SW 30; Leazar v. Menefee, (Civ. 
A.) 61 SW 438. 

[a] A telegram is not “notice in 
writing” within 2 Gavin & H. St. §§ 
672, 673, and will not discharge a 
hice Kaufman v. Wilson, 29 Ind. 

26. Pickens v. Yarborough, 26 Ala. 
417, 62 AmD 728; Clark v. Osborn, 41 
Oh. St. 28; Turbeville v. Worsham, 
(Tex. Civ. A.) 274 SW 639. 

27. Hamblin v. McCallister, 4 
Bush (Ky.) 418. 

28. Keirn v. Andrews, 59 Miss. 39; 
Smifh v. Glopton, 48 Miss. 66; Tay- 
lor v. Davis, 38 Miss. 493; Clark v. 
Osborn, 41 Oh. St. 28; Turbeville v. 
Worsham, (Tex. Civ. A.) 274 SW 639. 

[a] Promising to sue.—Where a 
surety was liable on two notes, and 
written notice was given as to one 
only, but the creditor accepted it as 
applicable to both, promising to sue, 
this was held equivalent to formal 
pe bP Clark vy. Osborn, 41 Oh. St. 


[b] Excusing failure to sue.— 
Written notice is not waived by the 
creditor answering that he cannot sue 
until court meets. Keirn v. Andrews, 
59 Miss. 39. 

[c] Promising to protect.—A cred- 
itor may waive written notice by the 
surety, under statute, by promising 
to protect him on being orally notified 
that, unless he sued at once to fore- 
close a chattel mortgage securing a 
note, the surety would no longer be 
held as such. Turbeville v. Worsham, 
(Tex. Civ. A.) 274 SW 639. 

29. Longley v. Johnson, 22 Ga. A. 


916), 95) Si 31d. 

30. Davis v. Payne, 45 Iowa 194. 

31. Kittridge v. Stegmier, Was 
Wash. 73, 39. P 242: 

382. Beasley v. Boothe, 3 Tex. Civ. 
A. 98, 22 SW 255. 

[al Admission by creditor.— 


Where the creditor, on receiving oral 
notice to sue, refused because of an 
agreement to extend, whereupon the 
surety claimed and the cre@itor ad- 
mitted that he was released; but, as 
the surety did not claim that such 
admission by the creditor induced him 
to forbear giving written notice, the 
creditor was held not to be estopped 
from enforcing the claim against the 
surety. Beasley v. Boothe, 3 Tex. 
Civ. A. 985.22 SW 255. 

33. Chrisman v. Tuttle, 59 Ind. 
155; Hibler v. Shipp, 78 Ky. 64. 

[a] Oral promise to sue.—The dis- 
missal of a suit begun by the obligee 
after an oral promise to sue is not 


pliance therewith is essential.°7 


/ment.—W here 


Unless the statute 


a defense to another action against 


cue surety. Hibler v. Shipp, 78 Ky. 
34, Hammond vy. McHargue, 170 
Mo. A. 497, 156 SW 725; “Denick v. 


Hubbard, 27 Hun (N. Y.) 347. 

[a] To exhaust remedy by attach- 
an order of court di- 
rected the payment of a sum of mon- 
ey on pain of attachment, and an in- 
dorser of a’ note given as collateral 
security for the payment of this 
sum gave notice to the holder that 
he would require him to exhaust the 
remedy by attachment previous to 
proceeding against him, the notice 
was held not sufficiently explicit. 
Warner vy. Beardsley, 8 Wend. (N. 
Ye) wali: 

[b] Obligation of deceased as 
surety.—Notice by the administra- 
tor of a deceased surety on a note to 
the holder to sue the principal mak- 
ers is not fatally defective for in- 
definiteness because it recited that if 
decedent signed the note he did so 
as surety. Hammond v. McHargue, 
170 Mo. A. 497, 156 SW 725. 

35. Greenawalt v. Kreider, 3 Pa. 
264, 45 AmD 639. 

36. Shimer v. Jones, 47 Pa. 268. 

387. Simpson v. State, 6 Baxt. 
(Tenn.) 440. And see cases infra 
this note. 

[a] “Forthwith.”—A 
quirement, omitting “forthwith” or 
equivalent language, is not sufficient 
where the statute requires it. Frye 
v. Eisenbiess, 56 Ind. A. 123, 104 NE 
995: MeMillin v. Deardorff, 18 Ind. A. 
428, 48 NE 233; Porter v. First Nat. 
Bank, 54 Oh. St. 155, 43 NE 165; Meri- 
den Silver Plate Co. v. Flory, 44 Oh. 
St. 430, 7 NE 753; Parrish v. Gray, 1 
Humphr. (Tenn.) 88; National Bank 
of Commerce v. Gilvin, (Tex. Civ. A.) 
152 SW 652; Edmonson y. Potts, 
111 Va. 79, 68 SE 254, 21 AnnCas 1365. 

[b] Sue or allow suit.—Where the 
statute gives a creditor, after notice, 
an option to sue or to permit the 
surety to sue in the creditor’s name, 
a notice to be sufficient must be-in 
the alternative, either to sue or to 
permit the surety to sue. Hill v. 
Sherman, 15 Iowa 365. 

[ec] Stating result of noncompli- 
ance.—(1) In. some states the notice 
must declare also that the surety will 
consider himself discharged if the 
creditor does not procéed. Kennedy 
v. Falde, 4 Dak. 319, 29 NW 667; Han- 
over First Nat. Bank v. Delone, 254 
Pa. 409, 98 A 1042; Brie Bank v. Gib- 
son, 1 Watts (Pa.) 143; Cope v. Smith, 
8 Serge. & R. (Pa.) 110, 11 Am. Dee. 
582; Kemmerer vy. Yoder, 1 Woodw. 


mere re- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


, 


§§ 295-297] 


so requires, the grounds fixed by the statute permit- 
ting the giving of notice need not be stated.38 
notice must amount to a command;*® it is not suffi- 
cient to express a hope,*® a wish,*! or a desire;*? 
nor will it be a sufficient compliance for the surety 
_ to give a hint;#* to make a request;** to urge;*® to 
® to advise;*? to instruct to dun the prin- 
cipal,*® or to state that the surety refuses to remain 
liable,*® or that he will not pay except under com- 
If it is doubtful whether the surety in- 
tended to request suit as a matter of favor, or to 
require it as a matter of right, it is for the jury to 
determine from the facts how the parties understood 
The burden is on the surety to show that the 
terms of the notice comply with the requirements of 


suggest ;* 


pulsion.®° 


Ties 


the statute.®? 
[§ 296] g. Service of Notice. 


(Pa.) 41; Osborne v. Campbell, 6 
Pa. Co. 523; Jackson v. Huey, 10 Lea 
(Tenn.) 184, 42 AmR 301. (2) In oth- 
er states this is not necessary. Pres- 
cott Nat. Bank v. Head, 11 Ariz. 218, 
90 P 328, 21 AnnCas 990. 

[da] Reference to SOntIN ott) 
Notice’ to sue “for the collection of 
the amount due”’ instead of specifical- 
ly describing the contract is insuffi- 
cient under Code (1873) § 2108. 
Moore v. Peterson, 64 Iowa 423, 20 
NW 744. (2) But notice was said to 
be sufficient if its object could not 
be misunderstood, although it does 
not contain a description of the note. 
Routon v. Lacy, 17 Mo. 399. (3) A no- 
tice to collect all moneys for which 
he stood as surety for the state, with- 
out designating the principal or the 
obligation, was of no effect under 
Clay Dig. p 532 § 6. Shehan v. Hamp- 
ton, 8 Ala. 942. (4) Where notice to 
a holder to bring suit related to a 
collateral note and not the note sued 
on, the bank’s failure to bring suit 
before maturity did not, under the 
statute, release the surety. Corpus 
Christi City Nat. Bank v. Pope, (Tex. 
Civ. A.) 260 SW 903. 

[e] Parties.—(1) Notice must de- 
mand suit against all parties, and not 
simply against the principal. MHarri- 
man v.-Egbert, 36 Iowa 270. (2) The 
notice need not follow the precise 
words of the statute, and require suit 
to be brought against “the principal 
debtor and other parties liable,’’ but 
it is sufficient if they are mentioned 
by name. Christy v. Horne, 24 Mo. 
242. (3) The notice must state that 
the giver of the same is a surety, co- 
surety, or coodbligor. Crowdus_ v. 
Commercial Bank, 4 Ky. Op. 376. 

{f{] Stating county of principal’s 
residence requires actual, not con- 
structive, notice. Seckinger Vv. 
Springfield Exch. Bank, 38 Ga. A. 667, 
145 SE 94. 


38. Shehan v. Hampton, 8 Ala. 
942. . 
[a] Apprehension of insolvency.— 


Although the statute provides for no- 
tice if the surety apprehends that the 
principal is about to become insol- 
vent, or is about to leave the state 
without paying the debt, it is not 
/necessary that the surety’s apprehen- 
sion of these facts be set out in the 
notice. Shehan v. Hampton, 8 Ala. 


942. 

39. Denick v. Hubbard, 27 Hun (N. 
Y.) 347; Porter v. First Nat. Bank, 
54 Oh. St. 155, 438 NE 165. 

[a] Notice held  sufficient.—(1) 
“We notify you to commence an ac- 
tion.”” Meriden Silver Plate Co. v. 
Flory, 44 Oh. St. 430, 7 NE 753. (2) 
“To proceed at once to. collect.’ 
Franklin v. Franklin, 71 Ind. 573, 575. 
To same effect. Iliff v. Weymouth, 
405 Obepst, LOI ys). -bO1 Collect. it, 
as he would not stand bail any long- 
er.’ Strickler v. Burkholder, 47 Pa. 
476. (4) “To use every effort to 


The statutory no- 
tice by a surety to sue must be given to the person en- 


( collect.” 


/Q) 


PRINCIPAL AND SURETY 


The 


be served. 


eral. 


titled to sue at the time it is served.*? 
ner of service must follow the statutory require- 
ments,°* service by delivery 
notified calling for ool service®® and not per- 
mitting the mailing of a copy to such person.*® 
requirement of a written notice®? does not necessi- 
tate the making of the notice in duplicate, one copy 
to be served and the other retained by the surety.*§ 
But where the notice is in duplicate, either copy may 
Proof of service of notice must follow 
the statutory requirements where such exist.®° 

[§ 297] h. Compliance with Notice—(1) In Gen- 
Upon receipt of notice duly served,*! the ered- 
itor must comply with the statutory requirements or 
the surety will be discharged,*? either by bringing 


[DOP Cxday SlSd., 
-The man- 


of a copy to the person 


The 


suit himself** within the time preseribed,°4 or by 


Sullivan ,v. Dwyer, (Tex. 
Civ. A.) 42 SW 355. (5) ‘Take notice 
that you are expected to proceed to 
the collection of securing your ac- 
count against Will D. Turner.’ Bish- 
op v. Currie-McGraw Co., 133 Miss. 
517, 97 S 886. (6) “I hereby notify 
C. M. H. [payee] to sue, that I will 
not stay on note for G. S. M. any 
longer.’”’ W. P. Brown, etc., Lumber 
Co. v. Steele, 195 Ala. 211, 70 S 161. 
(7) “I hereby notify you to collect.” 
Baker v. Whittaker, 177 Ky. 197, 197 
SW 644. To same effect Stevens v. 
Chorn, 8 Ky. Op. 679. 

[b] Notice held not sufficient.— 
“To get it settled.” Bowling v. 
Chambers, 20 Colo. A. 113,77 2 16: 
(2) “To go and get his money.”’ Maier 
woe Canavan. "8. Daly VEN AY 272" ba 
HowPr 504. (3) ‘Make Daniel come 
to time.” Lawson v. Buckley, 49 Hun 
329, 2, NWS U8.0) (4) “Put imya train 
of collection, as he had reason to be- 
lieve the principal would avoid pay- 
ment if possible.’’ Bates v. State 
Bank, 7 Ark. 394, 46 AmD 298. 

40. Bates v. State Bank, supra. 

41. Baker v. Kellogg, 29 Oh. St. 
663; Parrish v. Gray, 1 Humphr. 
(Tenn.) 88. 

42. Savage v. Carleton, Bs Ada. 
443; Bowling v. Chambers, 20 Colo. 
Pa lee S7(7e 0 2m ky 

fa] “I want 
enough. Bowling v. 
ColowAL Lie Wile 16: 

43. Greenawalt v. Kreider, 
264, 45 AmD 639 

44. Ala.—Darby v. Berney Nat. 
Bank, 97 Ala. 643, 11 S 881. 

Dak.—Kennedy vy. Falde, 4 Dak. 319, 
29 NW 667. 

Oh.—Haskell v. Beers, 4 OhNPNS 
49. 

Okl.—Union Mut. Ins. Co. v. Page, 
65 Okl. 101, 164 P 116, LRA1918C 1. 

Tex.—Naylor v. Anderson, (Civ. 
A.) 178 SW 620. 

45. Coykendall v. Constable, 48 
Bua 860 L NYS) 9) ath ir IN Ye62 0; 
22 NE 1128). 

46. Kennedy v. Falde, 4 Dak. 319, 
29 NW 667; Benge v. Eversole, 156 
Ky. 131, 160 SW 911; Graham v. Pep- 
ple, 132 Miss. 612, 97 8 180, 30 ALR 
1278; Keirn v. Andrews, 59 Miss. 39. 

[a] “You had better collect” is 
held not sufficient as a demand under 
the statute. Kennedy v. Falde, 4 Dak. 
319, 29 NW 667. 
' 47. Glenn v. Union Bank, etc., Co., 
150 Ark. 38, 2833 SW 798; Kennedy v. 


it settled” is not 
Chambers, 20 


3a 


Falde, 4 Dak. 319, 29 NW 667. 

48. Darby v. Berney Nat. Bank, 97 
Ala. 643, 11 S 881; Wilson v. Glover, 
3 Pa. 404. 

[a] Notice “to push” the principal 
is not sufficient. Wilson v. Glover, 
3 Pa. 404. 

[b] Notice “to collect” is not the 


equivalent of notice ‘“‘to bring suit.” 
Darby v. Berney Nat. Bank, 97 Ala. 
643, 11 S 881. 

49. Lockridge vy. Upton, 24 Mo. 184; 


sending the necessary papers to the surety and per- 
mitting him to sue in the creditor’s name,*° the cred- 


Wilson v. Glover, 3 Pa. 404. 

fa] “I will not stand good as se- 
curity any longer” is not a requisition 
uae Lockridge v. Upton, 24 Mo. 

[b] Refusal to pay.—It is not a 
sufficient notice which says that the 
principal’s property would pay,’ and 
that the surety would pay nothing. 
Wilson v. Glover, 3 Pa. 404. 

50. Williams v. J. Ogg, etc., Lum- 
ber Co., 42 Tex. Civ. A. 558, 94 SW 420. 

[a] “We do not intend to pay any 
more of the notes until we are 
forced to do so,’ is not sufficient as 
a notice under Rev. St. (1895) art 


3811 tit 84. Williams v. J. Ogg, etc., 
Lumber Co., 42 Tex. Civ. A. 558, 94 
SW 420. 

51. Bethune v. Dozier, 10 Ga. 235. 


52. King v. Haynes, 35 Ark. 463; 
Benge v. Eversole, 156 Ky. 131, 180 
SW 911; Simpson v. State, 6 Baxt. 
(Tenn.) 440. 

53. W. P. Brown, etc., Lumber Co. 
v. Steele, 195 Ala. 211, 70 S 161; Wil- 
son v. White, 82 Ark. 407, 102 Sw 201, 
12 AnnCas 378. 

[a] Notice to sheriff.—Although a 
note given to secure a fine and costs 
was executed to the sheriff, he was 
not authorized to sue on it until aft- 
er he was ordered to pay the amount 
of it into the county treasury and 
had paid it, and notice to him from 
the surety to sue the principal, giv- 
en prior to that time, did not have 
the effect, upon his failure to sue 
within thirty days, of discharging the 
surety. Wilson v. White, 82 Ark. 407, 
102 SW 201, 12 AnnCas 378. 

[b] Note in escrow.—Where a 
payee named in a note has placed it 
in escrow for delivery to a vendor of 
land when the latter delivers the deed, 
the payee is the one entitled to sue on 
the note while it is in escrow, and 
the surety’s notice to sue must be 
served on him, not on the vendor if 
the deed has not yet been delivered. 
Wie. «Brown, ) etc.,, UnuimibersiComevs 
Steele, 195 Ala. 211, 70 S 161. 


54. See cases infra this section. 

55. Conway v. Campbell, 38 Mo. A. 
4738. 

56. Conway v. Campbell, supra. 

57. See supra § 294. 


58. Lewis v. Warden, 163 Mo. A. 
256, “148 Sw 165. 

59. Sparks v. Munson, 76 Mo. A. 
83. 

60. Miller v. Childress, 2 Humphr. 
(Tenn.) 320. 

[a] Two witnesses to service of 
notice must be produced where the 
statute requires it. Miller v. Chil- 


dress, 2 Humphr. (Tenn.) 320. 


61. See supra § 296. 

62. See cases infra this section. 

63. German-American Bank Vv. 
Denmire, 58 Iowa 137, 12 NW 237. 


64 See infra § 298. 

65. Pleasantville Citizens’ Bank v. 
Hickman, 179 Iowa 1178, 162 NW 606. 

{a] Time for delivering contract. 
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itor’s duties and rights being determined by the 
terms of the statute in force when he receives the 
notice to sue.*® The creditor is not compelled to re- 
sort to additional remedies, such as attachment, to 
enforce the collection of his claim,®’ nor is he obliged 
to realize on security in his hands if he offers to as- 
sign it to the surety on the latter’s payment of the 
claim, and permits the surety to sue in the creditor’s 
name.°* In the absence of statutory exceptions from 


the operation of the general rule, compliance with, 


the statute by the creditor after receiving notice is 
not excused by the insolvency of the principal.®® 

Courts open to creditor. If the statute will be 
complied with by bringing suit in any one of two or 
more courts, the ereditor has the privilege of se- 
lecting either, although the matter might be expedit- 
ed if another were chosen.‘° But where one of the 
courts open to the ereditor has jurisdiction over the 
surety only, and the other has jurisdiction over both 
principal and surety, the rerediior must bring his— 
action in the latter court.’ 

[§ 298] (2) Time ein Which Action Must Be 
Begun. Under some statutes’? action must be com- 
menced within a reasonable time.?* Under others‘ 
action must be brought in the first term of court hav- 
ing jurisdiction, after notice is received,’® and, under 
such a statute, if the court is in session when the 
notice is received, action must be brought at once, and 
not at a subsequent term.*® Under still other stat- 
utes‘? action must be commenced within a certain 
fixed time after receiving notice.‘* The statute plac- 
es no obligation on the creditor to act prior to notice 
served on him by the surety,*® and so a surety who 


—Under the statute the surety is not [a] 


released for the creditor’s failure to 
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Time held reasonable.—A de- 
lay of three months. 


Tgs§ 297-299 


complains of the time at which the creditor first took 
steps to realize on collateral held by him must show 
a prior demand for action at some earlier time.*° A 
delay by the creditor in commencing suit may be 
justified, however, by circumstances, and by proof of 
diligence of the creditor therein,*! provided the facts 
in justification are established by proof.*? Delay is 
not excused by the fact that the surety is not in- 
jured thereby,** or by the country being in a state 
of civil war, if the courts are open.5* Where a cred- 
itor justifies a failure to commence an action by 
denying receipt of notice, evidence of a cosurety’s 
financial standing is admissible as tending to show 
that reliance thereon, and not the reason given, was 
the real ground for not bringing action.*® It is a 
question of law whether a creditor has been duly 
diligent in proceeding against the principal.*® 

[§ 299] (8) Against Whom Action Must Be 
Brought. The suit contemplated by the statute, as 
it is generally worded, is a suit against the prin- 
cipal, not the surety,’* and where the notice re- 
quires suit to be brought against all principals, in 
the event of there being more than one, all must be 
sued.*® The statute sometimes provides who shall 
be made parties defendant,®® and the statutory re- 
quirements must be met,®° both principal and surety 
being necessary parties defendant in some jurisdic- 
tions;°t principal only or principal and surety in 
others ;°? principal only or principal and surety, but 
not the surety alone, in others.°? <A statute merely 
requiring that, upon notice from the surety, the claim 
shall be put in suit®* has been construed to permit 
the bringing of an action against the surety alone 


do so, the attorneys being adversely 


Ingels v. Sut- | interested, and on her first opportuni- 


deliver a copy of the contract for 
purposes of suit against the principal 
debtor until after demand to deliver 
it has been made, and it is sufficient 
that a copy is delivered within ten 
days after demand. Pleasantville 
Citizens’ Bank v. Hickman, 179 Iowa 
1178, 162 NW 606. 

[b] Filing contract with surety’s 
estate.—Where, before the surety’s 
administratrix makes demand on the 
creditor for contract to bring suit 
against the principal debtor, and up 
to and beyond the time at which suit 
against the administratrix is brought 
a true copy of the contract is filed, at- 
tached to a claim in the surety’s es- 
tate, which is in the hands of the at- 
torney of the administratrix, there 
is no failure to furnish a copy of 
the contract. Pleasantville Citizens’ 
Bank v. Hickman, 179 Iowa 1178, 162 
NW 606. 

66. Nichols v. 14 B. 
Mon. (Ky.) 6. 

[a] What statute governs. — 
Where the creditor commences action 
after the passage of one act, and prior 
to the enactment of another shorten- 
ing the time in which suit must be 
brought, he is entitled to the time 
provided in the former statute. Nich- 
ols v. McDowell, 14 B. Mon. (Ky.) 6. 

67. Robertson v. Angle, (Tex. Civ. 
A.) 76 SW 317. 

68. Poteau Nat. Bank vy. Lowrey, 
57 Okl. 304, 157 P 103. 

69. Houston Cent. Bank, etc., Co. 
v. Hill, (Tex. Civ. A.) 160 SW 1099. 

70. Collum v. Fahrner, 83 Mo. A. 
110; Robertson v. Angle, (Tex. Civ. 
A.) 76 SW 317. 

71. Sisk v. Rosenberger, 82 Mo. 46; 
Hardy v. Worthen, 53 Mo. A. 580. 

72. See statutory provisions. 

Wscm SOCOLte, \Vou_ Braadtordy so ePort. 
(Ala.) 443; Ingels v. Sutliff, 36 Kan. 
444, 13 P 828; Meriden Silver Plate 
Co. v. Flory, 44 Oh. St. 430, 7 NE 753. 


McDowell, 


liff, 36 Kan. 444, 13 P 828. 

{[b] Time held not reasonable.— 
Notice reeeived October 17; action 
commenced January 25. Meriden Sil- 
ver Plate Co. v. Flory, 44 Oh. St. 430, 
7 NE 753. 

74. See statutory provisions. 

75. Alabama Nat. Bank vy. Hunt, 
125 Ala. 512, 28 S 488; Craft v. Dodd, 
15 Ind. 380; Donough v. Boger, 10 
Phila, (Pa:.) 616. 

{a] Suit is properly commenced 
when the summons is made return- 
able to the next term, and served on 
defendant at least three days before 
the first day of such term, and duly 
returned on or before such day. Gut- 
tery v. Pickett, 125 Ala. 434, 27 S 840. 

76. Hamrick v. Barnett, 1 Ind. A. 
1, 27 NE 106; Wetzel v. Sponsler, 18 
Pa. 460. 

77. See statutory provisions. 

78. Smith v. Morris Fertilizer Co., 
18 Ga. A. 217; 89 SB 174; Wyman’ v. 
Yeomans, 84 Ill. 403; Miller v. Gray, 
82) TH VAL 4533 Cok vi Jeffries, 73.Mlo.: 
A. 412. 

79. 
Mach. 
S 4. 

[a] Probating claim against es- 
tate.—While failure to probate a 
elaim against the estate prevents 
recovery from the estate, it does not 
discharge a surety on the claim un- 
less failure to probate occurred aft- 
er the surety had demanded of the 
ereditor that the claim be probated. 
Johnson v. Success Brick Mach. Co., 
104 Miss. 217, 61 S 178, 62 S 4. 

80. Moorehead v. Daniels, 57 Okl, 
298; 153 P 623. 

81. Robertson v. Angle, (Tex. Civ. 
A.) T6.SW 317. 

{a] Difficulty in retaining counsel. 
—Where the payee of a note, on re- 
ceipt of notice, immediately endeav- 
ored to employ attorneys at the place 
of her residence, but was unable to 


Johnson _ v. Success’ Brick 
Co., 104 Miss. 217, 61 S 178, 62 


ty went to an adjoining town, twen- 
ty-six miles distant, and there em- 
ployed attorneys who brought suit 
at the first term of the district court, 
there not being sufficient time before 
the return day of the next term of 
the county court, the facts sufficient- 
ly showed diligence. Robertson vy. 


Angle, (Tex. Civ. A.) 76 SW 31% 
pee Patton v. Cooper, 84 Mo. A. 
[al Residence of parties.—Where 


suit was instituted, before a justice, 
two days after notice, but the sum- 
mons was made returnable more than 
thirty days after, the surety was not 
released in the absence of evidence 
that the return day had been set long- 
er than necessary, two of defend- 
ants living in different townships. 
Patton v. Cooper, 84 Mo. A. 427. 

83. Sullivan v. Dwyer, (Tex. Civ. 
A.) 42 SW 355. 


tens Cockrill v. McCurdy, 33 Mo. 
85. Vancil v. Hagler, 27 Kan. 407. 
86. Neal.v. Freeman, 85 N.°C. 441. 


87. Pleasantville Citizens’ Bank vy. 
Hickman, 179 Iowa 1178, 162 NW 606. 

[a] Claim against surety’s estate. 
—A_ bank’s filing a claim on a note 
against the estate of a deceased sure- 
ty did not prevent the release of the 
surety for the bank’s failure to sue 
the principal after notice. Pleasant- 
ville Citizens’ Bank v. Hickman, 179 
Iowa 1178, 162 NW 606. 

88. Hammond Vv. et La 


170 
Mo. A. 497, 156 SW 73 


89. See statutory eiotlel aoe 
90. See cases infra notes 91-96. 
91. Davis v. Gillilan, 71 Mo. A. 498, 


See Perry v. Barret, 18 Mo. 140 (hola- 
ing, under a former act, that the cred- 
itor was not required to join the sure- 
ties as defendants). 


92. Rowe v. Buchtel, 13 Ind. 381. 
93. Starling v. Buttles, 2 Oh. 303. 
94. See statutory provisions. 


« 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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without joining the principal,®® the surety in such 
action being allowed, however, by notifying the prin- 
cipal, to have judgment against him at the same time 
that judgment is secured by the creditor against him- 
self.°° 

[§ 300] (4) Necessity and Sufficiency of Prosecu- 
tion of Action. The statute is not complied with by 
merely instituting suit, but it also includes the duty 
of prosecuting it with due diligence,®? a surety be- 
ing discharged if the suit once instituted is dis- 
missed for some cause not explained,®®’ or by failure 
properly to plead,®® or by failure to take out an 
alias summons to the next term if service is not ob- 
tained at the first,t or by an inexcusable delay in 
taking out execution of the judgment,” unless the 
statute only requires diligence in prosecuting the 
suit “to judgment,” in which case the creditor is un- 
der no obligation to take out execution.* A statute 
requiring a creditor to take out execution against the 
principal upon notice by the surety* does not re- 
quire the taking out of a second execution if one has 
been taken out already.> Nor does a statute requir- 
ing commencement of action after notice® require 
the bringing of a second action where it is shown 
that an action against the principal had already been 
filed before notice received in the county of his resi- 
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dence but that the sheriff had made a return that he 
could not be found.? 

[§ 301] i. Withdrawal or Waiver of Notice. The 
surety may withdraw his notice by requesting the 
creditor not to sue,* or by acquiescing in the dis- 
missal of a snit brought in compliance with his no- 
tice,® in which case the surety’s liability continues. 
A surety does not waive his ‘rights under a notice 
given to the creditor to sue by requesting an in- 
dulvence for his ereditor after the statutory time 
for bringing suit has elapsed,!® or by asking for 
indulgence for himself, not for the principal. i 

[§ 302] W. Release —1. Release of Principal—a. 
In General. The general rule is that the release of 
the principal debtor, without the consent of the 
surety, releases the surety,!? as where the release 
arises out of a composition agreement,!® or a cove- 
nant not to sue,** or a substitution of another for 
the principal debtor.'® The surety, however, is not 
discharged if rights against him are reserved in 
the instrument of release,’® or it appears from the 
whole transaction that it was intended that the sure- 
ty should remain bound.'? But if the intent is clear 
that the debt should be absolutely discharged, the 
surety is released, notwithstanding a reservation of 
rights against the surety is made in general terms 


14. Farnsworth v. Coots, 46 Mich. 
117, 8 NW 705; Price v. Barker, 4 BE. 


9S5aeSCott, “Ve. abradiord, 25-5 Port: Nebr.—Drexel v. Pusey, 57 Nebr. 30, 
(Ala.) 443. 77 fue Sop, 
96. Scott v. Bradford, supra. N. Y.—Hubbell v. Carpenter, 5 N. 
97. Sisk v. Rosenberger, 82 Mo. 46;| Y. 171 [rev 5 Barb. 520, and aff 2 Barh. 
Wetzel v. Sponsler, 18 Pa. 460, 463. 484]; Van Rensselaer Ve Aeineoe 
“The creditor is bound not only to RS ee Kirby v. Taylor, 6 Johns. 
commence his suit against the princi- nae ate } x 5 
pal immediately, or without any un- Ns a hae v. Fielder, 136 Okl. 222, 


necessary delay, but must prosecute 
it with all reasonable diligence; must 
arbitrate the cause, if that be required 
by the circumstances, or demanded by 
the surety; and must use all those 
means of saving the surety which the 
existing state of the law puts in his 
power, and which a prudent man 
would adopt to save himself.” Wetzel 
v. Sponsler, supra. 

98. Overturf v. Martin, 2 Ind. 507. 

99. Hempstead v. Watkins, 6 Ark. 
317, 42 AmD 696. 

1. Peters v. Linenschmidt, 58 Mo. 
464. 

2. Martin v. Orr, 96 Ind. 491. 

3. Harrison v. Price, 25 Gratt. (66 
Va.) 553. 

4. See statutory provisions. 

5. National, Surety Co. v. Arter- 
burn, 110 Ky. 832, 62 SW 862, 23 KyL 
281. 

6 See statutory provisions. 

7, J. R. Watkins Co. v. Seawright, 
~ AS) 149.:SH 389. 

8. Simpson v. Blunt, 42 Mo. 542; 
Turbeville v. Worsham, (Tex. Civ. A.) 
274 SW 639; Rotting v. Cleman, 20 

* Wash. 116, 54 P 935; Gillilan v. Lud- 

ington, 6 W. Va. 128. 

[a] Bequest to see but not sue.— 
Where, at the time of giving notice, 
the surety requests the creditor to see 
the debtor before suing, to induce him 
to make payment, and, after the ex- 
piration of the time for bringing suit, 
gives the creditor another notice re- 
questing the latter not to sue, the 
surety is not released, Simpson ba 
Blunt, 42 Mo. 542. 

9. Kittridge v. Stegmier, 
3, 39 P 242. 

10. Bailey v. New, 29 Ga. 214, 

11. Bailey v. New, supra. 

12°), Cal.—Bull.w.-Coe, 77 Cal. 54, 
18 P 808, 11 AmSR 235. 

Ga. —Schwitzerlet- Seigler Co. — v. 
Citizens, etc., Bank, 155 Ga. 740, 118 
SE 365; Stallings v. Americus Bank, 
59 Ga. 701; Brown v. Ayer, 24 Ga. 288. 

Til. Dupee v. Blake, 148 Ill. 453, 


35 NE 867. 
toms Spin aes hs 
Miss. 53 Miss. 
350, 


11 Wash. 


Pa.—tIrwin First Nat. Bank v. Fos- 
ter, 291 Pa. 72, 139 A 609; Metropoli- 
tan Nat. Bank v. Merchants’, etc., Nat. 
Bank, 155 Pa. 20, 25 A 764; Kox v. Lit- 
wiler, 12 Pa. Dist. 337 (release after 


judgment). 
Tex.—Roberson v. Tonn, 76 Tex. 
535, 138 SW 385; Wills v. Tyer, (Civ. 


A.) 186 SW 862; Long v. Patton, 43 
Tex. Civ. Av: 11) 93° SwWi519. 

Vt.—Paddleford v. Thacher, 48 Vt. 
574, 

Va. 
Boone’s Path First State Bank v. Al- 
len, 151 Va. 93, 144 SE 474; Conner v. 
West, 129 Va. 85, 105 SE 762. 

Eng.—Commercial Bank vy. Jones. 

[1893] A. C. 318; Lowes v. Maughan, 
Cab. & HE. 340. 
Holliday v. Jackson, 22 Can. 
S.-C, 479 -lrafl- 2:0 ‘Ont. CAs 298. (rey 22 
Ont. 235)]; Cumming v. Montreal 
Bank, 15 Grant Ch. 686. 

{a] Accord and satisfaction not 
shown.—Bank of Waterproof v. Mary- 
land Fidelity, ete., Co., 297 Fed. 217 
{certiorari den 266 U. S. 618 mem, 45 S 
Ct 98 mem, 69 L. ed. 471 mem] (bank’ s 
acceptance of embezzling cashier’s 
property without notice to surety); 
Fidelity Nat. Bank v. HE. H. Stanton 
Co., 93 Wash. 344, 160 P 960 (holding 
that, where a deed was tendered to 
plaintiff bank as payment of a se- 
cured note, a letter written by the 
bank, returning the deed, stating that 
the bank did not wish the deed made 
to it, was not an agreement to accept 
the deed in satisfaction of the note, 
which would release the sureties). 

13. Iowa.—American Blower Co. v. 
Lion Bonding, etc., Co., 178 Iowa 1304, 


160 NW 939. 

Ky.—Schuff v. Germania Satety 
Vault,.ete, Co:, 48. SW 229, 19: Kyl 
1457. 

N. J.—Ordinary v. Dean, 44 N. J. 
L. 64. 

Vt.—Paddleford v. Thacher, 48 Vt. 
574. 


Va.—Daniel v. Wharton, 90 Va. 584, 
19 SH 170. 

Eng.—Cragoe v. Jones, L. R. 8 Exch. 
81; Hall v. Wilcox, 1 M. & Rob. 58, 
174 Reprint 20; Walker v. Brooks, 4 
WklyRep 347. 


& B. 760, 82 BCL 760, 119 Reprint 281. 

15. Holliday Vv. Jackson, 22 Can. S: 
C. 479 faf— 2:0, Ont. -A. 298 (rev 22 
Ont. 235)]. 

16. Colo.—McAllister v. Peo., ‘28 
Colo. 156, 63 P'308. 

Ga.—Schwitzerlet-Seigler Co. v. Cit- 
izens, etc., Bank, 155 Ga. 740, 118 SE 
865;, Brown v. Ayer, 24 Ga. 288. 

pm aueliey v. Dobschuetz, 89 Ill. 


17 
an -—Clagett v. Salmon, 5 Gill. & J. 


Mass.—Potter vy. Green, 6 Allen 442. 

Mo.—Boatmen’s Sav. Bank v. John- 
son, 24 Mo. A. 316. 

N. Y.—Wheeler v. Werner, 140 Ap 
Gy 695, 125 NYS 637 [aff 121 NYS © 
a a C.—Stirewalt v. Martin, 84 N. 

Tex.—Weddington vy. Jones, 41 Tex. 
Civ. A. 463, 91 SW 818. 

Vt.—Brown v. Vermont Mut. F. Ins. 
ene 83 Vt. 161, 74 A 1061, 29 LRANS 

Eng.—Maltby v. Carstairs, 7 B. & C. 
735, 14 ECL 330, 108 Reprint 898; 
Norman v. Bolt, Cab. & E. 77; Price v. 
Barker, 4 E. & B. 760, 82 ECL 760, 119 
Reprint 281; Boultbee v. Stubbs, 18 
Ves. Jr. 20, 34 Reprint 225. 

Ont.—Donaldson v. Wherry, 29 Ont. 


552; Bell v. Manning, 11 Grant Ch. 
142. 
[a] Composition agreements signed 


by the creditors of an insolvent, pro- 
viding for his release, but with a stip- 
ulation that rights against the sure- 
ties should not be prejudiced thereby, 
do not release the sureties. North v. 
Wakefield, 13 Q. B. 536, 66 ECL: 5386, 
116 Reprint 1368; Green v. Wynn, L. 


R. 7 Hq. 28 [aff L. R. 4 Ch. 204]; Bate- 
son. v. ‘Gosling, Li Rut €. 2 9: xp 
Carstairs, Buck 560; Ex p. Glendin- 


ning, Buck 517; Davidson v. McGreg- 
or, 8 M. & W. 755, 151 Reprint 1244; 
Wood v. Brett, 9 Grant Ch. (Ont.) 452; 
Hall vo Dhompson,.9) Ur Cy Carrs (Ont) 
257. 

17. Cal.—Summers v. L. F. S. Syn- 
dicate, 46 Cal. A. 250, 189 P 286. 

Mo.—Butler County School Dist. No. 
37 v. 40tna Acc., etc., Co., (A.) 234 Sw 
1017. 
N. Y.—Hubbell v. Carpenter, 5 N. Y. 
171 [rev 5 Barb. 520, and aff 2 Barb, 
484]. 

Eng.—Hall v. Hutchons, 3 M. & K. 
426, 10 HngCh 426, 40 Reprint 162. 

Can.—Black v. Stephen, 37 CanLJ 
NS 206. 
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in the suretyship agreement.t® A surety is not dis- 
charged by release of the principal if he consents ;*9 
or if he waives his right to defend on that ground ;?° 
or if, when he became surety, security was placed in 
his hands to indemnify him against possible loss from 
his undertaking;?! or if he has undertaken, by a 
new contract with the creditor, to settle the matter 
of his own lability ;?? or, in particular cases, where a 
statute provides that the release of the principal 
shall not operate as a discharge of the surety.?° Of 
course, a surety is not discharged by release of his 
principal given by the creditor after he has assigned 
his claim to another,?* or by the release of a third 
person, who assisted the principal in committing the 
default,?° unless the rights of the sureties are inter- 
fered with thereby, resulting in loss to them.?® So 
the sureties are not released where the transaction 
relied on as constituting a release of the principal 
does not have that legal effect,?7 as where it is with- 
out consideration,?® or is procured by the principal’s 
fraud,?® unless the surety is injured by the passive- 
ness of the obligee after discovery of the fraud.?° 
The rule at common law, that the release of a debtor 


whose person was in execution upon a capilas ad satis- 
18. Commercial Bank of Jones, [b] 

[1893] A. ©. 313. 

19. Osgood v. Miller, 67 Me. 174; 
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Credit for part of goods re- 
turned.—If a note given for the price 
of two mules was signed by one of the 


[§§ 302-303 


faciendum extinguished the judgment itself,31 does 
not apply to a commitment in contempt proceedings 
so as to release the sureties of the contemnor,*?? or 
to a discharge from imprisonment under a capias ad 
satisfaciendum, where the statutes preserve the 
judgment.** The liability of a surety once released 
cannét be revived without his consent;** and if the 
surety, in ignorance of the release of the principal, 
has made payment, he can recover the amount paid.*® 

A partial release operates to discharge the sure- 
ty pro tanto only.?® 

[§ 303] b. Release of One of Several Principals. 
The general rule is that a release of one of several 
persons jointly bound as principals releases the sure- 
ty on their bond,?7 but this rule does not apply when 
the coprincipal was released from a different obliga- 
tion than the one on which the surety is bound,?® 
or to cases of joint trusts where the party released 
was not in default.29 A release to principals with a 
joint and several lability contingent upon perform- 
ance of a settlement agreement by one will not re- 
lieve the surety of the other, in the event of failure 
of the first to fulfill his obligation under the settle- 
ment.*® Where it does not appear on the face of a 
ing of the accounts, to credit for the 


amount voluntarily released. Niaga- 
ra, ete, ‘Constr: ‘Co. wi) Wysey 4 Ont 


Peugh v. Moody, 107 Tex. 601, 182 SW 
892 [aff (Civ. A.) 145 SW 296]; Poole 
va (Wallats, iu. R. 4.0. B.630; Perry v. 
National Provincial Bank of England, 
ElOVOl th -Ch- 4645) ~ Union Bank » Vv. 
Beech, 3 H. & C. 672, 159 Reprint 695; 
Cowper v. Smith, 4 M. & W. 519, 150 
Reprint 1534. 

20. German Nat. Bank v. Barber, 


159 Wis. 109, 112, 149 NW 767 [cit 
Cyc]. 
[a] Waiver is shown where the 


surety, knowing that the payee has 
released the property of the principal 
held as security, gives a new note to 
take up the old One. German Nat. 
Bank v. Barber, 159 Wis. 109, 149 NW 


767. 

21. Jones v. Ward, 71 Wis. 152, 36 
NW 711. 

22. Neslor v. Grove, 90 N. J. Eq. 


554, 107 A 281; Hall v.. Hutchons, 3 
Myl. & K. 426, 10 EngCh 426, 40 Re- 
print 162; Defries v. Smith, 10 Wkly. 
Rep. 189. 

23. Fertig v. Bartles, 78 Fed. 866. 

[a] Claims under assignment for 
benefit cf creditors.— Where a statute 
provides that releases shall be filed 
upon a claim made under an assign- 
ment for the benefit of creditors, and 
that it shall not operate to discharge 
any surety, the surety_is not released. 
Fertig v. Bartles, 78 Fed. 866. 

24. Morristown Stove Works vy. 
Jones, (Tenn. Ch. A.) 53 SW 217. 

25. Union Nat. Bank v. Legendre, 
385 La. Ann. 787; McShane v. Howard 
Bank, 73 Md. 135, 20 A 776, 10 LRA 


552. 
26. Foss v. Chicago, 34 Ill. 488. 
27. Hazard v. Griswold, 21 Fed. 178 


[rev on other grounds 141 U.S. 260, 11 
SCt 92,00) La ed. 6U8i) Postmaster 
Gen. v. Norvell, 19 F. Cas. No. 11,310, 
Gilp. 106; Starr v. WHS SPA pp GD. Os) 
552 Whigham Vv. Hall, 8 Ga. A. 509, 
70 SB 23; North Yakima Y. M. C. A. 
Vv. Gibson, 58 Wash. 307, 108 P 766. 

[a] Belease by receiver in another 
state.—A release by the receiver of a 
corporation, appointed in Pennsyl- 
vania, is not a good ground for de- 
fense in an action brought for a 
breach, which consisted in the non- 
performance of a decree afterward 
passed by the supreme court of Rhode 
Island. The release, if it had any le- 
gal effect, could only be availed of by 
pleading it in that court before the 
decree. Hazard v. Griswold, 21 Fed, 
178 [rev on other grounds 141 1.8 S 
260, 11 SCt 972, 35 L, ed. 678]. 


makers as surety, the return of one of 
the mules by the buyer to the seller 
without the surety’s knowledge and 
its acceptance by the seller at the 
same value for which it had been sold, 
a credit for such amount being en- 
tered on the note, did not change the 
contract of suretyship, nor injure the 
Surety, and its liability was not af- 
fected thereby. Whigham vy. Hall, 8 
Ga. A. 509, 70 SE 23. 

[c] Discontinuance of the _ suit 
against the principal while continu- 
ing it against the sureties is not a re- 
lease of the principal, and does not 
operate to discharge the_ sureties. 
Starr iv. WU. So. 8 App. '@D. C552. 

2s. Peo: v. Borders, 31 Ill. A. 426; 
Walmsley v. Resweber, 105 La. 522, 
30° S53 Donn v. Collins, 70— Me. 230; 
Meier v. Herancourt, 6 Oh. Dec. (Re- 
print) 1164, 8 CincLBul 29. 

[a] Promise by vendee of land to 
a surety on the title bond of the ven- 
dor that he himself would-procure a 
surrender of an outstanding legal title 
or withhold the purchase money is 
without consideration, and not avail- 
able to the surety as a defense. 
Greene v. Allen, 32 Ala. 215. 

29; Carter vo Tice 120" 2%) 14. 
NE 529; Parr v. State, 71 Md. 220, 17 
A 1020; Scholefield v. Templer, 4 De 
Pe & J. 429, 61 HngCh 3388, 45 Reprint 


66. 

30. Gordon v. McCarty, 3 Whart. 
(Pa.) 407. 

31. U. S. v. Stansbury, 1 Pet. (U. 
S'S, To Ee ‘ed? 267 3 Hawking evs 
Mims, 36 Ark. 145, 38 AmR 30; Ter- 
rell v. Smith, 8 Conn. 426. 

[a] Where guarantor consents to 
the discharge, his liability is not af- 
fected. Terrell v. Smith, 8 Conn. 426 

32. Hawkins v, Mims, 36 Ark. 145, 
38 AmR 30. 

33. \U. S.v. Stansbury, 1 Pet. cw: 
So) S73)T Led’ 267 = UM'S: sv. Sturges! 
27 E. Cas. No. 16,414, 1° Paine 625; 
Lawson v. Snyder, te Md. 71; Treas- 
urers.v. Johnson, 15 S. C. L. 458. 

34. Calloway v. Snapp, 78 Ky. 561; 
Greenlee v. Lowing, 35 Mich. 63. 


35. Hirsh v. Munger, 3 Thomps. & 
C. (N. Y.) 290. See also infra § 386. 
86. Niagara, etc., Constr. Co. v. 


Wyse, 4 OntWN 975, 24 OntWR 302, 
10 DomLR 116. 

[a] Credit for allowances.—Where 
a person under bond for the perform- 
ance of work waives any claim for an 
allowance arising out of the contract, 
his surety will be entitled, on the tak- 


te 975, 24 OntWR 302, 10 DomLR 

[b] Validity.—While an attempt to 
discharge a principal and at the same 
time to preserve the liability of the 
surety with respect to the subject 
matter of the release is ineffectual for 
the latter purpose, there is no rule 
of law which prevents a creditor from 
making a partial release of liability 
which exonerates the surety as well 
as the principal. Duffy v. Buena 
Vista Ice Co., 122 Md. 275, 90 A 58. 

37. Ind.—McKee vy. Harwood Auto- 
motive Co., (A.) 162 NE 62 [foll Cox 
v. Harwood Automotive Co., 88 Ind. A. 
712, 163 NE 926]. 

Iowa.—Warman v. Hat Creek Ranch 
Co., 202 Iowa 198, 207 NW 532; Mal- 
anaphy v. Fuller, ete., Mfg. Co., 125 
Iowa 719, 101 NW 640, 106 AmSR 332. 

Mo.—Prior v. Kiso, 81 Mo. 241. 

Okl.—Shuttee v. Colgate Grain Co., 
10 OK 6; 172) P 780. 


Tenn.—Harris v. Taylor, 3 Sneed 
536, 67 AmD 576. 
Tex.—Crook v. Lipscomb, 30 Tex. 


Civ. A. 567, 70 SW 993 
Wash.—Fr iendly v. National Surety 
Co., 46 Wash. 71, 89 P 177, 10 LRANS 


1160. 

Sask.—Isman v. Widen, [1926] 1 
DomLR 247. 

38. Everett v. Mitchell, 23 App. 
Div. 332, 48 NYS 303. 

[a] Principals as partners.— 


Where a bond was conditioned for the 
payment of any ultimate recovery in 
a suit against partners, and a judg- 
ment was obtained against them as 
partners, and against one individual- 
ly, the liability of the surety for the 
latter is not affected by a release of 
his partner for a partnership liability. 
Everett v. Mitchell, 23 App. Div. 332,, 
48 NYS 303. 

39. Kirby v. Turner, Hopk. (N. Y.) 
309;. Kirby v. Taylor, 6 Johns. Ch. (N. 
Y.) 242; Hocker v. Woods, 33 ae 466. 

40. Galveston, ete., R. Co. Walk- 
er, 110 Tex. 286, 219 SW sik [mod 
(Civ. A.) 163 SW 10387. 

[a] Suit for personal injuries.— 
Although a release to a railroad con- 
tractor and the railroad for personal 
injuries extinguished the contractor 
and railway’s liability to the injured 
person as negligent wrongdoers, such 
release is of no consequence in deter- 
mining the duty and obligation cf the 
contractor and a surety on a bond, 
indemnifying the railroad company, 
to .the railroad, if the railroad is final-. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


8803-306), 


joint bond that two of the obligors are sureties, it 
is no defense to them that, after the death of the 
other obligor, his executor had been released.*! 

[§ 304] c. Compromise and Settlement.* 
promise or settlement between the creditor or obligee 
and the principal, by which the latter is discharged 
from lability, discharges his surety,*? even though 
the discharge was the result of new security given 
by the principal to the ereditor which has proved 
But an unconsummated‘* or fraudu- 
lent*® agreement to compromise, falling short of an 
effective settlement, will not discharge the surety; 
nor will a payment on an unliquidated claim, which 
is not stated to be in full settlement, affect the lia- 
bility of a surety for the balance.*® A surety is dis- 
charged by failure of the creditor to rescind prompt- 
ly after knowledge that a settlement with the princi- 
pal was procured through thé latter’s fraud,*? or 


worthless.*? 


through mistake.*§ 


[§ 305] d. Effect upon .Collateral Securities. 


ly held answerable to the injured per- 
son because of the contractor’s fail- 
ure to carry out the settlement agree- 
ment by paying notes given in consid- 
eration of the _ release. Galveston, 
ete, RR. Co. v. Walker, 110 Tex. 286, 
ios. 815 [mod (Civ. A.) 163 SW 

41. Ashbee v. Pidduck, 1M. & W. 
564, 150 Reprint 559. 

425). Uae: . S. v. Chouteau, 102 
U.S. 608, 26 L. ed. 246. 

Ijl.—Foss v. Chicago, 34 Ill. 488. 

Ind.—Dick v. Dumbauld, 10 Ind. A. 
508, 38 NE 78. 

Iowa.—Heitz v. Atlee, 67 Iowa 483, 
25 NW 742. 

Leavitt, 124 


Mass— Chellis v. 
Mass. 359. 
N State Bank v. 
Ls 
Ludington, 14 


. J—-Elizabeth 
Chetwood, 8 N. J. L 
W. Va.—Renick v. 
SWics Viel s 
Ing.—Webb v. Hewitt, 3 Kay & J. 
438, 69 Reprint 1181. 
Can.—Milne y. Yorkshire Guaran- 
Heeretc, WCorpaesst CaneiS€r33ls 
[a] Smaller amount.—A surety is 
discharged :by the payment of a 
smaller amount by the principal, if 
such smaller amount is accepted by 
the creditor in full settlement in con- 
sideration of the principal waiving 
his right to take the poor debtor’s 


oath. Chellis v. Leavitt, 124 Mass. 
359. 
fb] Compromise with government. 


—Sureties on a distillery bond can- 
not be subjected to the penalty at- 
tached to the removal of spirits with- 
out payment of the tax, after the 
principal has effected a full and com- 
plete compromise with the govern- 
ment of prosecutions based on the 
same offense and designed to secure 
the same penalty. U.S. v. Chouteau, 
102 U. S. 608, 26 L. ed. 246. 

[ec] Claim allowed against estate 
of deceased surety is discharged by 
the subsequent satisfaction of a judg- 
ment in favor of claimant against the 
principal, although the latter judg- 
ment was for a less amount than the 
allowed claim. Dick v. Dumbauld, 10 
Ind. A. 508, 38 NE 78. 

43. Newman v. Hazelrigg, 1 Bush 
(Ky.) 412. 

_ 44 Tuckerman v. Newhall, 17 
Mass. 581. 

45. Chalfants v. Martin, 25 W. Va. 
394 (holding that a part payment to 
the attorney of the creditor, under a 
fraudulent agreement whereby the 
attorney gives a receipt in full with- 
out the knowledge of the creditor, 
cannot inure to the benefit of a sure- 


ty). 

[a] Agreement set aside for 
fraud does not discharge the surety. 
Southern Surety Co. v. Adams, (Tex. 
Civ. A.) 278 SW 943. 

46. Field v. Robins, 8 A. & E. 90, 
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A com- 


sufficient.°& 


the ereditor.®? 
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release of the principal also will release sureties lia- 
ble on collateral.security for the debt,*® and prop- 
erty pledged®® or mortgaged to secure the debt.*t 

[§ 306] 2. Release 
The surety is discharged by an express release of his 
liability pursuant to an arrangement between the 
creditor and the surety,®? or between the creditor 
and the principal.*? 
an agreement for the release of a surety must amount 
to a binding and enforceable contract,®+ and it is 
no defense that there was a mere understanding that 
the surety was to be released;**® nor would steps 
taken by the obligee merely looking to a release be 
A surety is not discharged by a con- 
tract for his release made between the creditor and 
the principal, and unexecuted through no fault of 
An arrangement between two joint 
debtors that one alone is to make payment will not 


of Surety—a. In General. 


In order to effect his discharge 


release the other, although made in the presence of 


A 


85 HCL 495, 112 Reprint 770. 

47. Dougiass v. Ferris, 138 N. Y. 
192, 338 NE 1041, 34 AmSR 435; Good- 
in v. State, 18 Oh. 6. 

48. Brown v. Haggerty, 26 Ill. 469; 
Law v. East-India Co., 4 Ves. Jr. 824, 
31 Reprint 427. 

[a] Rule applied.—Where the 
principal was liable on two notes of 
like tenor, except that one was due 
a week or so later than the other, and 
was signed by a surety, and the prin- 
cipal called at the bank to pay the 
note which was due, but, by mistake, 
the bank gave up the note signed by 
the surety, on which, five months 
later, suit was brought by the owner 
against the surety, the surety was 
discharged by the laches, the princi- 
pal in the meantime having become 


insolvent. Brown v. Haggerty, 26 Ill. 
469. 
49. Montgomery v. Sayre, 100 Cal. 


34 P 646, 38 AmSR 271; Dupee 
v. Blake, 148 Ill. 453, 35 NE 867 [rev 
Opa SAK Loony 

50. O’Mara v. Nugent, 37 N. J. Eq. 
326; Denny v. Lyon, 38 Pa. 98, 890 
AmD 468. 

51. Dibble v. Richardson, 171 N. 
Y. 131, 63 NE 829. 

[a] Release by will.—If the credi- 
tor, by will, cancels the indebtedness, 
a mortgage given by a third person 
to secure it is released likewise, ex- 
cept so far as it may be necessary to 
enforce the mortgage to meet any 
deficiency in the assets of the estate. 
Dibble. vi Richardson, 171) Ni Y. 131, 
63 NE 829. 


52. King v. Pangburn Bank, 150 
Ark. 138, 233 SW 920. 
[a] Accord and _ satisfaction.— 


Lockhart State Bank v. Baker, (Tex. 
A.) 264 SW 566. 

Maydole v. Peterson, 7 Ida. 
502, 68 P 1048; Clodfelter v. Hulett, 
72 Ind. 137; Hunter v. Porter, 133 
Iowa 391, 109 NW 283. 

[a] Rule applied.—An agreement 
between the principal and the credi- 
tor for the release of the surety is a 
defense to the latter. Maydole v. 
Peterson, 7 Ida. 502, 63 P 1048; Clod- 
felter v. Hulett, 72 Ind. 137. 

{[b] Transfer of collateral.—Ac- 
cord and satisfaction between the 
surety himself and the creditor, re- 
sulting from a transfer from the for- 
mer to the latter, of collateral se- 
eurity obtained from the principal, 
is a good defense to the _ surety. 
Wunter v. Porter, 133 Iowa 391, 109 
NW 283. 

54. Singer Mfg. Co. v. Hester, 6 
Fed. 804, 2 McCrary 417; Sherman 
vy. American Surety Co., 178 Cal. 286, 
173 P 161; Washington Loan. etc., Co. 
vy. Clary,-36 Ga, A. 1534, 137 SH 109. 

[a] Ineffective mnotice.—Where a 
materialman on a city contract, be- 
fore filing a claim against the city 


the creditor;°* nor is a retiring partner released as 


for labor or material, gave the city 
written notice that it released the 
city from all claims and authorized 
payment to the contractor, such a no- 
tice was of no effect, there being no 
enforceable claims to release until 
the claims were filed; and hence the 
notice did not affect the liability to 
the materialman of the surety on the 
contractor’s bond. Sherman v. Amer- 
ace Surety Co. 178 Cal. 286, 173 P 

{[b] Mere statement.—The origi- 
nal surety on a note is not released 
by a statement by the payee to him 
that he releases him and has taken 
additional surety, as this does not 
constitute a contract. Washington 
Loan, etc., Co. v. Clary, 36 Ga. A. 534, 
137 SE 109. 

Consideration see infra § 307. 


55. Dendy v. Gamble, 59 Ga. 434. 
56. Whittemore v. Ridout, 2 Grant 
Ch. (Ont.) 525 (holding that, where 


the minutes of a meeting of the board 
of directors of a. building society 
showed that a surety “had requested 
that his security for the secretary 
might be cancelled,’ and suggested 
that his name be erased from the 
bond of the secretary by wish of the 
board, and be relieved as security, 
and that the secretary was requested 
to submit other names as securities 
in place thereof, this does not afford 
any ground for the relief of the sure- - 


ty). 

57. Troop v. Franklin Sav., etce., 
Co, 291) Paydsynl39' As492; 

fa] Illustration.—Where defend- 


ant bank held two overdue notes, on 
one of which plaintiff was liable as 
principal and on the other of which 
he was liable as surety, and plaintiff 
had given the bank collateral on the 
latter note, and himself held collat- 
eral of the principal for his protec- 
tion as surety, and the principal on 
the secured note entered into an ar- 
rangement with the bank whereby the 
latter agreed to release the surety, 
and to refinance the indebtedness of 
the principal, and later plaintiff was 
informed of such arrangement by the 
bank, and, on his own initiative, and 
without the knowledge of the bank, 
sold the security he held and paid the 
proceeds to the principal, and plain- 
tiff paid the amount due on the note 
as to which he was himself principal 
and demanded that the bank return 
to him the collateral it held for the 
note on which plaintiff was surety, 
the bank was not obligated to do so 
because the contemplated refinancing 
upon which plaintiff's release was 
conditional, through no fault of the 
bank, had not in fact taken place. 
Troop v. Franklin Sav., ete., Co., 291 
Pa. 18, 139 A 492. 

58. Donaldson v. Wherry, 29 Ont. 
552. 
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surety because the ereditor has all of his dealings 
with the continuing partners.°® 

-Formal requisites. No particular form of release 
is required.°®? 

[§ 307] b. Consideration. An executory agree- 
ment for the release of the surety does not discharge 
him unless supported by consideration,®! although 
representations made in connection therewith may 
discharge the surety irrespective of agreement, be- 
cause he acts on them to his injury.®? If there is a 
consideration, the release being in writing, it need 
not be recited.** A payment by the principal®+ or by 
the surety®® on account of past-due principal indebt- 
edness will not support an agreement to release the 
surety. But in the application of the general rules 
as to what may constitute a consideration,®® it has 
been held, among other instances,*? that a payment 
by the surety which is not to be credited on the in- 
debtedness,** or a note of the principal for an addi- 
tional sum,®® is a sufficient consideration. Likewise, 
a consideration exists if, by agreement of all the 
parties, the creditor, having property of the principal 
to apply to the secured debt, is to apply it in ex- 
tinguishment of another debt of the principal for 
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performed,’! or agrees to perform™? services. A re- 
fusal of a judgment creditor to levy upon the prop- 
erty of the principal at the instance of the surety,‘* 
the acceptance of another surety’* or of a mort- 
gage,’® or the agreement of the surety to refrain 
from taking indemnity from the principal,*® con- 
stitutes a sufficient consideration. 

[§ 308] c. Conditional Release. If the release is 
contingent upon performance of specified conditions, 
it will not be operative in the event of nonperform- 
ance of such conditions."* 

[§ 309] d. Effect upon Supplemental and Collat- 
eral Sureties.* As a surety occupies the position of 
principal to a supplemental surety, a release of the 
surety will discharge the supplemental surety.7® If, 
after a judgment against the principal has been af- 
firmed, he obtains an‘injunction restraining further 
proceedings, a release of a surety on the injunction 
bond releases a surety on the supersedeas bond, at 
least to the extent of the property owned by the 
former.’ 

[§ 310] 3. Release of Cosurety. By the strict 
rule of the common law, where cosureties are bound 


[$§ 306-310 


which the surety is not liable;*° or if the surety has 


59. Campbell v. Floyd, (Pa.) 25 
& 1038; Campbell v. Floyd, 153 Pa. 
84, 25 A 1033. 

60. White Sewing Mach. Co. v. 
Courtney, 141 Cal. 674, 75 P 296. 

[a] Rule applied. —The demand by 
@ surety for his release from liability 
on a revocable bond, and consent 
thereto by the obligee’s agent, who 
executed a release in writing, was a 
revocation, although the agent’s au- 
thority was not in writing, no formal 
release being necessary to terminate 
the surety’s obligation. White Sew- 
ing Mach. Co. v. Courtney, 141 Cal. 
674, 75 P 296. 

61. Ga.—Johnson v. Longley, 142 
Ga. 814, 83 SE 952. 

Ill.— Peo. v. Borders, 31 Ill. A. 426. 

Ky.—Muse v. Fraley, 50 SW 534, 
20 VL 1936; Tinsley v. Tinsley, 9 
Ky. Op. 232. 

Mo.—Neelyville eee v. Lee, 196 
Mo. A. 496, 196 SW 4 

S. G.—Alsobrook ah Alsobrook, 14 
SrC L710: 

Vt.—Hogaboom v. Herrick, 4 Vt. 
lapis 

Ont.-—Donaldson v. Wherry, 29 Ont. 
552. 

fa] Nudum pactum.—(1) «AL 
promise to look to the principal alone 
for payment, standing by itself, 
would be a nudum pactum.” Neely- 
ville Bank v. Lee, 196 Mo. A. 496, 503, 
196 SW 48. (2) A promise by the 
tholder of a note to a surety without 
consideration that he will proceed 
forthwith against the principal debt- 
or alone, being a nudum pactum, does 
not aiféct the surety’s obligation. 
Johnson v. Longley, 142 Ga. 814, 
SE 952. 

62. Johnson v. Longley, supra; 
Mathews v. Everett, 84 Ga. 472, 11 SE 
135; Neelyville Bank v. Lee, 196 Mo. 
A. 496, 196 SW 43. 

Representations 
to: 

Refrain from protecting himself see 

supra § 256 
Relinquish security see supra § 257. 

63. Burrill v. Saunders, 36 Me. 409. 

64. Muse v. Fraley, 50 SW 534, 20 
KyL 1936. 

Sufficiency of consideration gener- 
ally see Contracts §§ 150-236. 

65. Sulnvhur Deposit Bank v. Peak, 
110 Ky. 579, 62 SW 268, 23 KyL 19, 
96 AmSR 466; Martin v. Frantz, 127 
Pa. 389, 18 A 20, 14 AmSR 589. 

66. See Contracts §§ 150-236. 

67. See cases infra this note. 


inducing surety 


[a] Consideration held sufficient. 
—(1) The acceptance by the holder of 
a promissory note of an assignment 
of the principal debtor’s claim 
against the United States in lieu of 
the surety is a sufficient considera- 
tion for a contract releasing the lat- 
ter from liability, the rule that pay- 
ment by one already legally bound to 
pay is not a valid consideration being 
inapplicable in the case of a new con- 
tract with essentially different terms 
and imposing additional obligations 
on the holder and principal debtor. 
Glenn vy. Union Bank, ete., Co., 150 
Ark. 38, 233 SW 798. (2) If the cred- 
itor loans an additional sum to the 
principal under an’ agreement that, 
when the second loan is paid, and the 
original loan is reduced to a certain 
amount with interest, the liability of 
the sureties therefor should cease, 
the sureties are discharged by the 
performance of such agreement. 
Mockett v. Boston Impr. Co., 2 Nebr. 
(Unoff.) 500, 89 NW 283. (3) Ina 
suit on a note against defendants as 
sureties, signing by defendants of 
plaintiff's note to another as sureties, 
defendants being under no obligation 
to pay plaintiff's debt to such other, 
was a sufficient consideration to sup- 
port an agreement of plaintiff to 
eredit on the note sued upon, the 
amount of another note executed by 
plaintiff and held by the principal in 
the note sued upon. Easley v. 
Vaughan, 170 Ark. 887, 281 SW 670. 
(4) Where, after the abandonment of 
a contract for the construction of a 
school building by the contractors, it 
was agreed by the contractors’ surety 
and the district that the surety 
should complete the building, but it 
was subsequently agreed that the 
school district should take charge of 
the building and complete it, and that 
the surety should be released, and the 
surety bond was thereupon canceled 
and surrendered, this agreement con- 
stituted a valuable consideration for 
the surety’s release, and the district 
was not entitled to judgment against 
the surety for the amount of a judg- 
ment recovered against it by one fur- 
nishing materials to the contractor. 
Rice Common School Dist. No. 2 vy. Oil 
City Iron Works, (Tex. Civ. A.) 180 
SW 1221. 

[b] Executed agreement.—wW here 
a payee agreed with the surety that, 
if a certain amount was paid on the 
note, the time for payment would be 
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| jointly, a release of one discharges all,°® although 


extended and the surety would be re- 
leased from further liability, and, on 
payment of such amount, struck the 
surety’s name from the note and 
made the note payable on demand, he 
could not recover on the note against 
the surety on the theory that the 
agreement to release him was with- 
out consideration and that the sure- 
ty was not discharged, in that the 
transaction constituted merely a re- 
newal of the note, the agreement to 
release the surety having been fully 
performed. King v. Pangburn Bank, 
150 Ark. 138, 233 SW 920 

68. In re Kimbrough-Veasy Co., 
292 Fed. 757; MclIlhenny Co. v. Blum, 
68 Tex. 197, 4 SW 367. 

69. Taylor v. Meek, 4 Blackf. 
(Ind.) 388. 

70. Austin v. Belknap, 54 Vt. 495. 

71. Hope v. Eddington, Lalor (N. 
YR) +43: 
72. Gilbert v. State Ins. Co., 3 Kan. 
A. 1, 44 P 442, 

73. Westmoreland Bank v. Kling- 
ensmith, 7 Watts (Pa.) 523. 
74. Reid v. Nunnelly, 24 Ark. 356. 
oe Clodfelter v. Hulett, 72 Ind. 


76. Heitsch v. Cole, 47 Minn. 320, 


77. Mueller v. Dobschuetz, Pas Tl. 
176; Imming v. Fiedler, 8 Ill. 2563 
Kempshall v. East, 127 Ind. 350. 26 
NE 836. 


fa] Assent of creditors.—If the 
release is contingent upon the con- 
dition that all creditors of the prin- 
cipal shall assent to an assignment 
by the latter, it is not effective un- 
less such condition is performed. 
Mueller v. Dobschuetz, 89 Ill. 176. 

[b] Giving mortgage.—Lyle vy. 
Morse, 24 Ill. 95 (holding that, where 
itis agreed that a surety shall be 
discharged upon the execution by the 
principal of a mortgage, it is not the 
duty of the creditor to prepare and 
tender the mortgage for execution; 
and consequently the surety is not 
discharged until the mortgage has 


been executed and delivered), Im- 
ming v. Fiedler, 8 Ill. A. 256. 

78. Brown v. Chicago, ete., R. Co., 
76 Nebr. 792, 107 NW 1024. 

79. Lewis v. Armstrong, 80 Ga. 
402, 7 SE ae 

80. U. S.—uU. S. v. Clamp, 292 Fed. 


Site 

Cal.—Spencer v. 
82, 8 P 679, 6 P 853; 
Cal. 215. 


Houghton, 68 Cal. 
Peo. v. Buster, abil 
See Sacramento County v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 310] 


such result does not follow a covenant not to sue, §1 
or a release so construed,’? as where rights against 
other cosureties are reserved,®*® or a discharge of 
one by operation of law.8+ In equity, however, the 
eosureties remain liable for their proportionate 
suare,*° more particularly where rights are reserved 
as against them,*® or where the intention not to re- 
lease the other sureties is apparent;8? and the equi- 
table rule is now’ generally accepted’ in some cases 
under the application of statutes permitting the re- 
lease or compromise of a claim against a joint debtor 
without discharge of the others.8® Where the co- 
sureties are bound severally, a discharge of one does 
not discharge the others,?® and the same rule has 
been applied in some jurisdictions where they are 
bound jointly and severally.®! So the discharge of 
one of several sureties from a joint and several ob- 
ligation with an express reservation as to the other 
obligors does not release the other sureties.22, Where 
a bond is joint and several in its terms, one surety 
cannot claim to be discharged because the other sure- 
ty is relieved upon a plea which is purely personal.®? 
If the sureties are not bound by the same but by sep- 
arate instruments,®* or if they are not bound for the 
same debt,°® a release of one will not release the 
others. 

Unenforceable release. An attempted release 
which is not enforceable because of a lack of consid- 
eration will not release the cosureties.°* A release, 


without authority, is a nullity, and will not affect the — 
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lability of cosureties.97 

_ Accord and satisfaction. Acceptance, by the cred- 
itor, from one cosurety of his proportionate part of 
the debt, does not amount to accord and satisfac- 
tion.°§ 

Failure to proceed against cosurety. A surety is 
not discharged by the failure of the creditor to pro- 
ceed against a cosurety,®® or by his dismissal of an 
action as to one of the sureties or his representa- 
tives.1. So the fact that, upon the death of one of 
the cosureties, the ereditor may dismiss his suit 
against that surety without prejudice and proceed 
against the remaining defendants does not operate as 
a discharge in favor of the other sureties.? 

Surety who has become coprincipal. If a surety, 
by subsequent acts, has become a coprincipal, as be- 
tween himself and his cosurety his release will re- 
lease his former cosurety entirely.* 

Statutory provisions for release. Under a stat- 
ute providing that the release, discharge, voluntary 
withdrawal, or incompetency of a surety on any offi- 
cial bond does not affect the bond as to the remaining 
sureties thereon, or alter or change their liability in 
any respect, the release of one cosurety on an official 
bond does not operate as a discharge of the others. 
And a similar rule has been applied in the ease of 
the release of a surety upon a guardian’s bond under 
a statute authorizing the release of such a surety by 
the court on application therefor.> Likewise, where 
provision is made for a cancellation of the lability 


where sureties bind themselves sey- 


Bird, 31 Cal. 66 (holding that release 
must be by express act or the direct 
result of the act of the creditor). 
Ga.—Wilkinson vy. Conley, 133 Ga. 
518, 66 SE 372; Jones v. Whitehead, 
4 Ga. 397;, Sherman v. Stephens, 30 
Ga. A. 509. 118 SE 567; Williams- 
Thompson Co. v. Williams, 10 Ga. A. 
251, 73 SE 409. j 
Ind.—State v. Van Pelt, 1 Ind. 304. 


Mada.—Smith v. State, 46 Md. '617. 

Mass.——McKim vy. Demmon, 130 
Mass. 404. 

Wyo.—Trabing v. Albany County, 
1 Wyo. 301. 

Ont.—North British Mercantile 


Ins. Co. v. Kean, 16 Ont. 117. 

[a] New bond under order of 
court.—A probate decree, 
statute discharging a surety on a 
pond of a trustee from further liabil- 
ity, and the giving of a new bond by 
the principal, approved by the court, 
operates as a discharge of a cosurety 
for acts of the principal committed 
thereafter, notwithstanding a recital 
in the new bond that it is in addition 
to the one discharged. McKim v. 
Demmon, 130 Mass. 404. : 

[b] In action against sureties of 
administrator, it is not a defense that 
plaintiff. who was also administra- 
tor of the estate of a cosurety, had 
paid: out the assets-of the latter es- 
tate to the heirs, as such act, if a 
discharge at all, was so pro_ tanto 
only. Poullain v. Brown, 80 Ga. 27, 
5 SE 107. 

81. State Bank v. Bozeman, 13 
Ark. 631; Thomason v. Clark, 31 M11. 
A, 404; Hood v. Hayward, 48 Hun 
330, 1 NYS 566 [mod on other 
grounds 124 N. Y. 1, 26 NE Ripe ale 
Benedict v. Rea, 35 Hun (N. Y.) 34. 

82. Clark v. Mallory, 83 Ill. A. 488 
[aff 185 Ill. 227, 56 NE 1099]. “ 

83. Maltby v. Carstairs, 7B. & C. 
735, 14 ECL’: 330, 108 Reprint 898; 
Thompson v. Lack, 3 C. B. 540, 54 
BCL 540, 136 Reprint 216; Macdon- 
ald v. Whitfield, 27 Can. S. C. 94. 

84 See infra § 311. 

85. Md —Smith v. State, 46 Md. 
617: Garey v. Hignutt, 32 Md. 552. 

Miss.—Thompson v. Adams, Freem. 


Mo.—State v. Matson, 44 Mo. 305; 
Routon v. Lacy, 17 Mo. 399. 
Y.—Morgan v. Smith, 70 N. Y. 


. 


under a 


5387 [aff 7 Hun 244]. 

Se OG ee v. Adams, 1 Patt. & H. 
Eng.—Re Wolmershausen, 62 L. T. 

Rep. N. S. 541; Ex p. Gifford; 6 Ves. 

Jr. 805, 31 Reprint 1318. 
Ont.—London vy. Citizens’ Ins. Co., 

£3 {2Ont. 13) / 

86. Massey v. Brown, 4 8S. C. 85; 

Py END v. Adams, 1 Patt. & H. (Va.) 

Sane: 


87. Poole v. Bradham, 143 
156, 141 SE 267; Massey v. Brown, 
4° S..CU 85. 

38. U. Si—Gillespie v. Smith, 229 
Fed. 760 [rev on other grounds 241 
Fed. 311, 154 CCA 191 (certiorari den 
244 U. S. 658 mem, 37 SCt 744 mem, 
61 L. ed. 1375 mem)]. 

Ala.—Jemison v. Governor, 47 Ala. 


390. But see Britnell v. Smith, 189 
Ala. 440, 66 S 569 (indorsement by 
surety of note without recourse 


against him discharges cosurety). 

Ark:—Gordon v. Moore, 44 Ark. 
349, 51 AmR 606. 

Ind.—South Bend First Nat. Bank 
v. Mayr, 189 Ind. 299; 127 NE 7. 

N. Y.—Hood v. Hayward, 124 N. Y. 
1, 26 NE 331, 20 NYCivProc 47, 26 
AbbNCas 271; Wanamaker v. Pow- 
ers.2102) App. Div. 485, °93 NYS: 19 
[aff 186 N. Y. 562 mem, 79 NE 1118 
mem]. 

Tex.—Ulrich v. Hoefling, 
Civ. A. 289, 56 SW 199. 

89. Cal.—-Wristen v. 
CaliwG, ks, Piste 

Mo.—State v. Atherton, 40 Mo. 209; 
Singleton v. Shepherd, (A.) 183 SW 
1077. 

Mont.—Lay v. Nixon, 14 Mont. 64, 
30 e458: 

Oh.—Walsh v. Miller, 51 Oh. St. 
462. 38 NE 381. 

Wie Ord eva Sa LeLNoONly trloo: 

Man.—Scandinavian, etc., Bank v. 
Kneeland, 24 Man. 168, 6 WestWkly 
222 [app allowed on other grounds 
(Can.) 8 WestWkly 61] (following 
the law of Minnesota where the sure- 
tyship contract was made). 


2oL Dex: 


Curtiss, 76 


90. Teutonia Nat. Bank v. Wagner, 
33 La. Ann. 732; Ward v. New Zea- 
land Nat. Bank, 8 App. Cas. 755; 


Merchants Bank v. Guthrie, (Sask.) 
32 WestLR 484, 9 WestWkly 295. 
But see Deering v. Moore, 86 Me. 181, 
29 A 988, 41 AmSR 534 (holding that, 


erally for the payment of the same 
debt, the release of one by debt would 
release all, but that the discharge of 
one on part payment of the liabil- 
ity would not). 

. Klingensmith vy. Klingensmith, 
31 Pa. 460; Schock v. Miller, 10 Pa. 
401; Montgomery v. Boyd, (Tex. Civ. 
A.) 171, SW 273. 

92. Lane v. Moon, 46 Tex. Civ. A. 
625, 1038 SW 211. 

93. Munoz v. Brassel, (Tex. Civ. 
A.) 108 SW 417. 

- Clymer v. State, 59 Ind. A. 364, 
109. NE 431.) 433 [eit -Cyel +) Poor iv. 
Merrill, 68 Iowa 436, 27 NW 367; Mc- 
Closkey v. Wingfield, 32 La. Ann. 38; 
Jamison  v.. Cosby,, 11° “Htumphr. 
(Tenn.) 273. 

95.° Molsons Bank vy. Kovinsky, 55 
Ont. L. 589, [1924] 4 DomLR 330. 

96. Williams-Thompson Co. Vv. 
Williams, 10 Ga. 251, 73 SE 409; Sher- 
man v. Stephens, 30 Ga. A. 509, 118 
SE 567. 

97. Wynne v. Edwards, 7 Humphr. 
(Tenn.) 418 (where a release of a 
surety on the bond of a constable bya 
mere order of a county court was 4 
nullity); Mills v. Hackett, 65 Tex. 
580. 

{a]. Dismissal of suit as to de-» 
ceased cosurety.—The court has no 


‘authority to dismiss 4d deceased sure- 


ty on a replevin bond from the bond; 
an order to this effect was intended 
merely as a dismissal of the suit as 
to the surety and did not operate as 
a release, the motion being to dis- 
miss him from the suit because he 
was dead, and his estate was not re- 


leased from responsibility. Mills v. 
Hackett, 65 Tex. 580. 
98. Martin v. Frantz, 127 Pa. 389, 


18 A 20, 14 AmSR 589. 

9). Clark v. Douglas, 58 Nebr. 571, 
79 NW .158; Miller v. State, 52 Okl. 
76, 152 P 409; Palmer v. Noe, 48 Okl. 
450, 150 P 462. 

1. Carlton v. Krueger, 54 Tex. Civ. 
AW 438, 115 1S WeeG Oy aris? 

2. Barnett v. Ferris, 39 Ga. A. 206, 
146 SE 345; Ellis v. Geer, 36 Ga. A. 
519, 137 SH 290. 

8. Roberson v. Tonn, 76 Tex. 535, 
SW 385. 

4. Peo. v. Otto, 77 Cal. 45, 18 P 869. 
5. Frederick v. Moore, 13 B. Mon. 
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of a surety upon the bond of a public depository by 
statutory notice of withdrawal, the withdrawal of one 
or more of the sureties does not terminate the la- 
bility of the remaining’ sureties.® 

A discharge by order of court of a surety’s cosure- 
ties, upon their payment of their proportionate 
amount of the liability, does not release the surety 
from liability for his proportionate share.’ 

[§ 311] X. Discharge by Operation of Law**— 
1. In General. The general rule that a surety is 
discharged when the liability of his principal is ex- 
tinguished? does not apply when the extinction is 
caused by operation of law, and not by the act of 
the ereditor,!® and the defense is personal to the 
principal,! but the surety remains liable.1? How- 
ever, if the contract of the principal is changed or 
enlarged by legislative enactment,!? or by order of 
court,!* the general rule as to discharge by altera- 
tion of contract applies, and the surety is discharged, 
unless the contract was entered into subject to the 
power of the legislature to change the law.*® The 
liability of a surety who has been discharged from 
his obligation by operation of law cannot, without his 
consent, be revived against him by the voluntary act 
of a cosurety.t¢ In some jurisdictions it is held 
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that, under the Negotiable Instruments Act, the 
surety of a note who signs on the face thereof can- 
not be discharged from liability in a manner other 
than that provided in the statute;!7 in others it is 
held that the act does not abrogate common-law or 
statutory methods already in existence.1% A statute 
providing how a surety company may be released 
from liability on an official bond has no application 
to surety companies on construction contracts.?® 

The discharge of a cosurety by operation of law 
does not release the other sureties,2° nor reduce their 
liability pro tanto.?1 

[§ 312] 2. Bar of Action by Limitations.t?? 
There is a conflict of authority as to whether a sure- 
ty is discharged merely because the cause of action 
against the principal is barred, some courts holding 
that he is not discharged,?? others holding that he 
is.°* A surety is not discharged because the statute 
of limitations has run in favor of a cosurety;?° but 
he remains lable for the whole debt.?°® 

[§ 313] 3. Judgment?27—a, Judgment against 
Principal Alone. The creditor’s recovery of an un- 
satisfied judgment against the principal does not 
discharge the surety.** But if the judgment is paid 
by the principal, the surety is discharged.?® 


(Ky.) 470. 

6. Washington County v. Weiser 
Nat. Bank, 43 Ida. 600, 255 P 310. 

7. State v. Bongard, 89 Minn. 426, 
94 NW 1093 

8. Effect of judgment in favor of 
principal see supra § 150. 

9. See supra § 150. 

10. Phillips v. Wade, 
Rice v. Brantley, 5 Ala. 184; Mc- 
Broom v. Governor, 6 Port. (Ala.) 32; 
Phillips v. Solomon, 42 Ga. 192; Dil- 
lingham v. Mudd, 1 Bush (Ky.) 102. 

[a] Exoneration of principal to 
note on a plea of non est factum will 
not, per se, exonerate his surety. 
Dillingham v. Mudd, 1 Bush (Ky.) 
102. 

{b] In Arkansas a marriage be- 
tween the principal and the creditor, 
by taking away the right of the cred- 
itor to sue the principal, discharges 
the sureties. Govan v. Moore, 30 Ark. 
667 (English, C. J., dissenting). 

11. Phillips v. Wade, 66 Ala. 53; 
Rice v. Brantley, 5 Ala. 184. See also 
infra § 329; and Bankruptcy § 726. 

[a] Suspension of remedy against 
a personal representative of the prin- 
cipal for a period of time will not 
discharge the surety. Rice v. Brant- 
ley, 5 Ala. 184. 

12) Post sv. uosey,, 111 Inde 744012 
NE 121, 60 AMR 677; Failor v. Wehe, 
SSiSan wa ZOmNe Liew Looe: 4 Meite Caer 5 
Ray v. Brenner, 12 Kan. 105; Where- 
att v. Ellis, 103 Wis. 348, 79 NW 416, 
74 AmSR 865. 

13. Schuster v. Weiss, 114 Mo. 158, 
21 SW 438, 19 LRA 182; State v. Hol- 
man, 96 Mo. A. 193, 68 SW 965; Py- 
bus v. Gibb, 6 EH. & B. 902, 88 ECL 
902, 119 Reprint 1100. But see La In- 
sular v. Go-Tauca, 39 Philippine 567 
(change in contract caused by legis- 
lature imposing burden of increased 
tax on cigarettes on buyers under 
contracts then in force did not dis- 
charge surety). 

Discharge of sureties on official 
bonds by statutory change of duties 
see Officers § 410. 

14. Sage v. Strong, 40 Wis. 575. 
See Shearer’s App., 96 Pa. 61 (hold- 
ing that a court cannot reform a re- 
cognizance by decreeing that the 
surety enter into a new one enlarg- 
ing his liability to his prejudice). 

15. Horner v. Lyman, 2 Abb. Dec. 
(CN. ¥.)° 399) 4kKeyes 237; 

L6G. Nel ve. Harvcyanrs: .Ga.elSe 


66 Ala. 53;° 


360, 69 SE 123. 

Discharge of all sureties by opera- 
tion of law as affecting right of con- 
tribution see infra §§ 484, 485. 

17. Richards v, Market . Exch. 
Bank Co., 81 Oh. St. 348, 90 NE 1000, 
26 LRANS 99. 

18. Howth v. J. I. Case Threshing 
Mach. Co., (Tex. Civ. A.) 280 SW 238. 

19. National Surety Co. v. Lin- 
ecolny County, 2338 >Med.4705, Loh |CCA 
555 [aff 231 Fed. 468]. 

20. Gold Medal Furniture Co. v. 
Stephenson, 23 Man. 159, 10 DomLR 1, 
23 WestLR 664, 4 WestWkly 7 [app 
Pe. 43 Can. §. C. 497, 15 DomLR 

[a] Bar of cause of action by lim- 
itations.—Peo. v. Whittemore, 253 
DSi 2 NE 6S 3. 

21. Wetmore, etc., Granite Co. v. 
EVV OSs Vit. 2451 07a AS AOS, 

22. Limitations generally see Lim- 
itations of Actions § 22. 

23. Gill v. Waterhouse, 175 Fed. 
805; Nelson v. Killingley First Nat. 
Bank, 69 Hed. 798, 16 CCA 425; Ro- 
mero v. ep ew elk 28 ING 2.59; 2.00 

ik, 7 UTE BSS ae Mercantile Trust Co.; 
213 Pa. ae 62 A 1062; Charbonneau 
v. Bouvet, (Tex.) 82 SW 460; West- 
ern Casket Co. v. Hstrada, (Tex. Civ. 
A.) 116 SW 1138; Daniel v. Harvin, 
10 Tex. Civ. A. 439, 31 SW 421. 

24. Hayward v. Sencenbaugh, 141 
Hil A.- 395) fappudism 2361 Tile 580,85 
NE 939]; Auchampaugh vy. Schmidt, 
70 Iowa 642, 27 NW 805, 59 AmR 459; 
Mulvane v. Sedgley, 63 Kan. 105, 64 
P 1038, 55 LRA 552; Johnson vy. Suc- 
cess Brick Mach. Co., 93 Miss: 169, 
46 S 957. See Cheesman v. Cheesman, 
236 N. Y. 47, 51, 1389 NE 775 (where 
the court said: “It is the general 
rule that a surety is not liable if 
the original debt is barred by the 
Statute of Limitations’). 

25. Davis v. Auxier, 41 SW 767, 19 
Staples v. Gokey, 34 Hun 

i McVean Vio Scott; 246 
Martin v. Frantz, 
; 389, ‘18 A 20, 14 AmSR 859. 

26. Camp v. Bostwick, 20 Oh. St. 
3837, 5 AmR 669. 

27. Effect of judgment against 
principal and surety see infra § 314. 

Effect of judgment in favor of prin- 
cipal see supra § 150. 

28. Ala.—Firemen’s 
McMillan, 29 Ala. 147. 
Hunter v. Bryant, 98 Cal. 247, 


GaSe ROxay, ate 


Spee bis 
Ga.—Towns v. Hicks, 6 Ga. 
Johnson y. Georgia Fertilizer, 
Co., 21 Ga. A. 530, 94 SE 850. 
Ind.—State v. Roberts, 40 Ind. 451. 
Iowa.—Schuling vy. Ervin, 185 Iowa 
1, 169 NW 686; Dubuque County v. 
Koch, 17 Iowa 229. 
Mich.—MePharlin y. 


239; 
ete, 


Maryland Fi- 


delity, “etc. Co., 1162 =Mich. W427, 
NW 307. 

Pa.—Gault’s App., 3 Walk. 375. 

S. C.—Noble v. Cothran, 18 S. C. 


439; McDonald vy. Pickett, 18 S. C. 
L. 617; State Treasurers v. Bates, 18 
S. C. LL. 362; State Treasurers ¥. Os- 
wald, 18 S. C. L. 214. 

Tenn.—Sanders  y. 
Baxt. 249. 
aC eee Bank vy. Thrall, 6 Vt. 


Forgasson, 3 


guson, 33 Gratt. 
(74 Va. ) 548. 

_ [a] Rule applied.—An uncollected 
judgment against the principal on a 
note does not estop the payee holder 
from proceeding against other signers 
where they may have been liable as 
sureties. Schuling v. Ervin, 185 lowa 
1, 169 NW 686. 

[b] Effect of recovery in tort.— 
After recovery in- tort against the 
principal for misconduct as an offi- 
cer, a suit cannot be maintained 
against his sureties on their covenant 
that he would not misconduct him- 
self. Sloanty. Creasor, 225Un Cm@n ss 
CORE OD he 

(c] Merger of note in judgment.— 
A maker of a note delivered it to 
plaintiff in part payment of person- 
alty. By a contract between defend- 
ant and the maker and third persons, 
defendant assumed to pay the note 
in addition to another payment for 
the benefit of the maker and the third 
persons, who thereby released de- 
fendant from liabilities. Plaintiff ob- 
tained judgment on the note against 
the maker in another state. It was 
held, that there was no merger of 
the note in the judgment so as to bar 
an action by plaintiff on the contract, 
the promise of defendant to pay the 
note making him primarily liable. 
Vulean Iron Works y. Pittsburg- 


Hastern Co., 144 App. Div. 827, 129 
NYS 676. 
29... Euuniter, vv... ELun ber. enc. ©)! 
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*By GILBERT G. FINLEY (§ 311). 


+ By S. BoyD DARLING (§ 312). 


+ By DOUGLAS ROBINSON GRAY (§ 313). 
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The mere levy of an execution under a judgment 
against the principal is not in itself a discharge of 


the surety.°° 


[§ 314] b. Judgment against Surety and Princi- 


pal.*°t The general rule’ is that 


principal and surety is not terminated by reason of 
a judgment having been obtained against the prin- 
cipal and surety; .32 and this rule has in effect been 
provided by statute in some jurisdictions.?* 
however, opposed.*4 
has been made ‘by one court to reconcile the cases 
on the theory that in equity the unanimous rule is 
that the relation is not terminated by reason of the 
judgment,*° while there is a conflict in the law eas- | 


are authorities, 


es.2° So long as the relation continues the equities 
30. Hunter v. Hunter, supra. 
31. Cross references: 


Discharge of surety by: 

Acts subsequent to judgment 
against principal and surety see 
infra §§ 364-367. 

Judgment against principal alone 
see supra § 313. 

Remedies as against principal and 

surety see infra §§ 320-373. 

32. Ala.—Carpenter v. Devon, 6 
Ala. 718. 

Ga.—Curan v. Colbert, 3 Ga. 239, 
46 AmD 427; Dasher v. Brannen, 29 
Gar A. 253, 116 SH.206. 

Ill.—Trotter v. Strong, 63 Ill. 272. 

Iowa.—Chambers y. Cochran, 18 
Iowa 159. 

Miss.—Davis v. Mikell, Freem. 548. 

Mo.—Rice v. Morton, 19 Mo. 263; 
Stolze v. U. S. Fidelity, etce., Co., 153 
NiO AY 2:95 W381 SSW -915. 

Nebr.—Drexel v. Pusey, 57 Nebr. 
30, 77 NW 351. 

Pa.—Mortland v. Himes, 8 Pa. 265; 
Manufacturers’, etc., Bank v. State 
Bank, 7 Watts & S. 335, 42 AmD 240; 
Com. v. Vanderslice, 8 Serg. & R. 452. 

Tex.—Wren v. Peel, 64 Tex. 374. 

Vt.—Dunham v. Downer, 31 Vt. 249. 

[a] In New York (1) while the 
weight of authority follows the text 
rule (Bangs v. Strong, 4-N. Y. 315; 
Marsh v. Benedict, 14 Hun 317; La 
Farge v. Herter, 11 Barbwilsd [rev’g 
open wi Sis Storms tiv. Thorn, 3 
Barb. 314; Matter of Browne, 35 Misc. 
862, 71 NYS 1034 [dictum]), (2) some 
cases have been thought to hold the 
contrary (Hubbell v. Carpenter, 2 
Barb. 484 satt.5) NEU TL Bayurve 
Tallmadge, 5 Johns. Ch. 305), (3) al- 
though the doctrine in Bay v. Tall- 
madge, supra, has been pointed out to 
be dictum (Storms v. Thorn, supra). 

{b] Merger of original contract 
in a judgment recovered does not ex- 
clude the rule that the release of a 
surety does not discharge the prin- 
cipal. Mortland v. Himes, 8 Pa. 265. 

{e] Rendition of judgment with- 
out judicial determination as to which 
defendant was principal and which 
surety, in accordance with statutory 
provision, does not extinguish the 
relation. Drexel v. Pusey, 57 Nebr. 
30, 77 NW 351. 

33. See statutory provisions. 

384. Lenox v. Prout, 3 Wheat. (U. 
S.). 520, 4 L. ed. 449; Findlay v. U. S. 
Bank, 9 F. Cas. No. 4,791, 2 McLean 
44; Dixon v. Ewing, 3 Oh. 280, 17 
AmD 590; Pole v. Ford, 2 Chit. 125, 
18 ECL 545; Montreal Bank v. Tur- 
ner, 17 OntWN 377. 

[a] Criticism of rule.—The doc- 
trine that the relation of principal 
and surety ceases after judgment has 
no foundation either in law or rea- 
son. Curan v. Colbert, 3 Ga. 239, 40 
AmD 427; Com. v. Vanderslice, 8 Serg. 

QR. (Pa.), 452. 


35. Storms v. Thorn, 3 Barb. (N. 
anYSe uno ia: 
[al While it is true that the cases 


of Bay v. Tallmadge, 5 Johns. Ch. (N. 
Y.) 305, and Lenox v. Prout, 3 Wheat. 
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which inhere therein obtain and are available for 
the surety’s relief.37 


[§ 315] 4. Stay or Extension Granted by Court.i?5 


the relation of 


There 
An attempt 


(U. S.) 520, 4 L. ed. 449, are chancery 
cases generally regarded as contrary 
to the rule, the doctrine in the first 
is dictum and that of the second 
merely the reason for the decision of 
the case, and, while of weight, it is 
not binding authority. Storms v. 
Thorny, 3 Barbs GNeY,)) ol4: 


36. Storms v. Thorn, supra. 

87. Stolze v. U. S. Fidelity, etc., 
CopelosaMoOurAs 29. 13l SW pO Lbr 2a 
Farge v. Herter, 11 Barb. 159 [aff 9 
INI ne ait 

38. Delay in execution as dis- 


charge of sureties on attachment 
bond see Attachment § 734. 

39. Kissire v. Plunkett-Jarrell 
Grocer Co., 103 Ark. 473, 145 SW 567. 
See Berton v. Anderson, 56 Ark. 470, 
20 SW 250 (where the court held that 
an extension of time granted by a 
court order did not discharge the 
surety as the court was not the 
creditor, further reasons for the deci- 
sion being that the extension was for 
an indefinite period and the order, 
at most, only the court’s acquiescence 
in an act unwarranted by law). 

[a] Decree of foreclosure which 
postpones the sale of the mortgaged 
land for twenty days is not such an 
extension of the obligation as to dis- 
charge a surety on notes secured by 
the mortgage because it is an exten- 
sion given by the court and not by 
the creditor. Kissire v. Plunkett- 
Jarrell Grocer Co., 103 Ark. 473, 145 
SW 567. 

[b] Account of administrator.— 
An extension of time for the filing of 
the final account of an administra- 
tor, whether the order be valid or not, 
is held not to affect the liability of 
his sureties for a dividend which, by 
the decree, he is ordered to pay. Lan- 
ier v. Irvine, 24 Minn. 116. 

40. Houston v. Hurley, 2 Del. Ch. 
247 (holding that stay of execution 
on a judgment, if required by stat- 
ute, does not release the surety on 
the debt for which the judgment is 
given, although entered as by consent 


of plaintiffs). 

41. Lane v. Howell, 1 Lea (Tenn.) 
275. 

{a] Court having no authority to 


enter an order giving a collector of 
taxes an extension of time for their 
collection does not, by Such an order, 
discharge, sureties. Lane v. Howell, 
1 Lea (Tenn.) 275 (where the law 
fixed the time for the rendering of 
accounts by such officer). 


42, « Helm Vi. Comuct) Cy. ON. 
[a] Order held revocable.—An or- 
der of a county court, extending the 


time within which the sheriff should 
pay a balance due the county, being 


- without consideration, was revocable 


and did not release his sureties. 
Helm v. Com., 79 Ky. 67. 

43. Nall v. Springfield, 9 Bush 
(Ky.) 673. 

44. Cal.—San Francisco Sulohur 


Co. vy. Aitna Indemn. Co., 11 Cal. A. 
696; 106 -P: 111. 
Conn.—Schunack v. Art Metal Nov- 


A stay or extension granted by the court®® under a 
mandatory statutory provision*® will not discharge 
the surety, especially if the order or judgment is in- 
valid*! or revocable.*?2 

The state, in the collection of penalties, is held 
not to occupy the position of an ordinary creditor, 
and the respite of a replevied fine by the governor 
will not release the sureties on the replevy bond.*? 

[§ 316] 5. Bankruptcy 
Principal. A discharge of the principal in bankrupt- 
cy** or in insolvency?® will not discharge his sureties, 
especially if the debt for which they are liable is 


or Insolvencyt—a. Of 


elty Co., 84 Conn. 331, 80 A 290. 

Ga. nsu iv. Parks. 7b3) Gan ole 
Phillips v. Solomon, 42 Ga. 192. 

Ill.—Oberreich vy. Foster, 152 Ill. 
A. 302. 

Ind.—Post v. Losey, 111 Ind. 74, 12 
NE 121, 60 AMR 677. 


5 98 Kan. 325, 

tne P 74; Ray v. Brenner, 12 Kan. 

Ky.—Moore Ve Waller. 010 Are Ke 
Marsh. 488. 


Me.—Rice v. Murphy, 109 eMe. 101; 
82 A 842. 

Miss.—Kohn v. Weinberg, 110 Miss. 
275, 70 S 353; Williams v. Bosworth, 
102 Miss. 160, 59 S 6. 

N. Y.—Merchants’ Nat. Bank Ve 
Comstock, 55 N. Y. 24, 14 AmR 168; 
Matter of Nash, 159 App. Div. 46, 144 
NYS 403. 

j ae .—Thornton v. Thornton, 63 N. 

Pa.—Rice v. Nirdlinger, 41 Pa. Su- 
per. 238; Arms Pocket-Book, etc., Co. 
vy. Posey, 40 Pa. Super. 361; Photo, 
etc., Postal Card Co. v. National Sure- 
ty -Co., 20 Pa. Dist. 252. 

R. I.—Butterick Pub. Co. v. E. F. 
Bowen Co., 33 R. I. 40, 80 A 277. 

Tenn.—Martin Furniture Co. v. 
Massey, 135 Tenn. 338, 186 SW 451. 

Tex.—Texas Fidelity, OtC., C01 Ne 
Bank, (Civ. A.) 149 SW 779 (not re- 
leased by adjudication). 

Va.—Ewing v. Ferguson, 33 Gratt. 
(74 Va.) 548. 

Eng.—Ex p. ‘Jacobs, L. R. 10 Ch. 


211; Harding v. Preece, 9 Q. B. D. 
281; Glege v. Gilbey, 2 Q. B.D. 209; 
Ellis v. Wilmot, L. R. 10 Exch. 10. 


Can.—Kurposki v. Royal Bank of 
Canada, [1926] Can. S. C. 532, [1926] 
3 DomLR 801, 7 CanBankrR 499, 

Ont.—Imperial Bank y. Alley, 59 


Ont. L. 1, [1926] 38 DomLR 86, 
45. U. S.—Smoot v. Lee, 22 F. Cas. 
Noii13, 133, 2 Cranch iCuie7 450; 
Minn.—Ames_ v. Wilkinson, 47 


Minn. 148, 49 NW 696. 

Or.—Dowd v. American Surety Co., 
CI Or wes, Vso rw2. 

S. G.— Jackson v. Patrick) 10S. 
197; Varnum v. Evans, 27S. C. L. 409. 

Eng.— Matter of Smith, 13 Price 3, 
147 Reprint 901. 

See Insolvency § 268. 
Bail sano: 

[a] Prison-bounds bond.—In an 
action against the surety in a prison- 
bounds bond defendant will not be 
permitted to adduce evidence that the 
principal was insolvent, and therefore 
the creditor did not sustain any dam- 
age. Smoot v. Lee, 22 F. Cas. No. 13,- 
133, 2ueranchinc. GC. 459. 

[b] Bastardy bond.—The principal 
under an order of bastardy took the 
benefit of the Insolvency Act and died. 
The surety on his recognizance, hav- 
ing been arrested for the amount of 
the recognizance, applied for a dis- 
charge. It was held that, although 
the surety did not have any property, 
as the parish had been charged for 
many years with the burden cast up- 
on it by the principal, the application 
of the surety could not be granted 


But compare 


*By FRANK L. MORGINSON (§ 314). 


} By DoUGLAS ROBINSON GRAY (§ 315). 


¢ By S. BoYyD DARLING §§ 316-318). 


oN 


PRINCIPAL AND SURETY 


190 [50 C.J.] 


exempted from the operation of the Bankruptcy 
Law,*°® or they are fully indemnified,4* or if their 
hability arose after the bankruptey;** and it does 
not make any difference that the creditor assented to 
such bankruptey or assignment,*® or petitioned for 
the bankruptey,°® accepted the benefits thereof, 
and gave the requisite releases,°? or that the sure- 
ties protested against the discharge of the princi- 
pal.°? Accommodation parties®* and makers of col- 
lateral notes®® are not affected by the bankruptcy of 
the principal. But while the acceptance by the cred- 
itor of benefits from his debtor’s bankruptey does 
not discharge the surety,°® the liability of the surety 
is reduced to the extent of the benefits accepted.°* 
And contrary to the general rule,°®* there is author- 
ity for the doctrine that consent of the creditor to a 
discharge of the principal in bankruptcy discharges 
the surety.°® In determining the effect of the dis- 
charge in bankruptey of the principal on the ob- 
ligation of the surety, the state law, and not the 
Bankruptey Law, governs.®° <A surety who has paid 
the whole,®+ or a part; of the debt,®? and been re- 
leased from his entire obligation, is entitled as a 
creditor of the insolvent debtor to the extent of his 
payment to share pro rata in the dividends with the 
obligee proving against the estate for the balance of 
his claim. 

[§ 317] b. Of Surety. While a discharge in 
bankruptey®* or insolvency®* of the surety himself 


[§§ 316-320 


may be an available defense, a surety is not re- 
leased as to indebtedness maturing after his own dis- 
charge in bankruptey.°® Appointment of a receiver 
for an insolvent surety company does not affect the 
obligation of the company on its bond.*® 

[§ 318] c. Of Cosurety. A surety is not dis- 
charged because his cosurety is insolvent.°* 

[§ 319] Y¥. Discharge by Order of Court.*®* A 
court does not have power to release sureties on the 
bond of a’ person acting in a fiduciary capacity ex- 
cept it be done in accordance with the provisions of 
a statute conferring such power.°? Unless so re- 
leased, a bond once approved remains operative as 
a security until its conditions are performed, or its 
penalty exhausted, or until barred by the statute of 
limitations.‘° Jn the case of statutory bonds in ju- 
dicial proceedings, the court cannot, unless a stat- 
ute provides otherwise,*? or unless with the consent 
of the parties interested,’? discharge the bond‘? or 
release the surety.** Where a statutory provision 
authorizes the release of a surety, such provision 
must be strictly complied with, in order that the re- 
lease may be effective.*> So where the statute pro- 
vides that the surety may apply for a release, or con- 
templates that the initial step for obtaining a re- 
lease must. be taken by the surety, the proceeding 
asking for his discharge generally must be on his 
petition.*°® 


VII. RIGHTS AND REMEDIES OF CREDITOR 
[By JosppH W. Rouse] 


[§ 320] A. Against. Principal—i. In General. 
The right of the creditor to maintain an action 


without the consent of the parish of- 56. 
ficers; nor would a rule be granted to 57. 


compel the parish officers to show] Alexander, 85 N. C. 352; 
cause why they should not give their} manuel, 1 Ex. D. 157; 
Martin v. Brecknell, 2 
M. & S. 89, 105 Reprint 297; 
Bank v. Kuproski, 
[1925] 4 DomLR 334, [1925] 3 West] ty from liability is purely statutory. 
Wkly 417 [aff [1925] 3 DomLR 744, 5] Bellinger v. Thompson, 26 Or. 320, 37 
[1925] 2 WestWkly | P 714, 40 P 229. 


consent. Matter of ‘Smith, 13° Price] Ge J. .Q. Bh 49; 
3, 147 Reprint 901. 

46. Jones v. Russell, 44 Ga. 460. 

47. Moore v. Paine, 12 Wend. (N. 
Bye) GL2'35 

48. Duncan v. Sutton, 1 Bing. N. 


CanBankrR 833, 
Cas. 431, 27 ECL 707, 131 Reprint 1183.] 586]. 


See supra note 51. 
Charlotte First Nat. 


against the principal exists independently of his 
rights as against the surety,‘* and he may maintain a 


Mass.—Brooks v. 
Mass. 399, 8 NE 117. 
Mo.-—-Wood vy. Williams, 61 Mo. 638. 
Or.—Bellinger v. Thompson, 26 Or. 
320, 37 P7714, 40. 229. 
Royal Pa.—Com. v. Rogers, 53 Pa. 470. 
Pe Al tags. <b os: [a] Power of court to relieve sure- 


Whitmore, 142 
Bank v. 
Ellis v. Em- 
Gee v. Pack, 33 


70. American Bonding Co. v. Hall, 


49. Paul v. Logansport Nat. Bank, 58. See cases supra note 44, 57 Ind. A. 523, 106 NE 534: 
60 Ind, 199; Ex p. Jacobs, L. R. 10] 59. Calloway v. Snapp, 78 Ky. 561.| Rogers, 53 Pa. 470... Ren Ss 
CW) anya Ws Oe 60. Failor v. Wehe, 98 Kan. 325, 71. See statutory provisions. 


50. Imperial Bank vy. Alley, 59 Ont. 
L. 1, [1926] 3 DomLR 86. 


P 764; Springfield Third Nat. Bank v. 61. 
Hastings, 134 N. Y. 501, 32 NE 71. 680. 

52. Ames v. Wilkinson, 47 Minn. 62. 
148, 49 NW 696; 
Mfg. Co. v. Caminez, 146 App. Div. 436, 63. 
131 NYS 157; Varnum v. Evans, 27] note 73. 


SG, 4007) hx .p.. sacobs) Ln R10 64. 
Ch, 211, 65. 

[a] Signing certificate.—Thus, | 6 HngCh 87, 58 Reprint 15. 
where the creditor sues the surety and 66. Hvans v. 


who has become bankrupt, and the 67. 
surety notifies the creditor that if he Cal. 67 
signs the certificate the surety will 68. 


hold himself discharged, 
issue is joined, but before trial, the 
creditor signs the certificate, which, 
without such signature, the bankrupt 
could not obtain, the surety is not dis- 
charged. Browne v. Carr, 7 Bing. 508, 
20 ECL 229, 131 Reprint 197, 2 Russ. 
600, 3 EngCh 600, 38 Reprint 461. 
53. Ex p. Jacobs, ety ta ORChys 2a 
Glegg v. Gilbey, 2 Q. B. D. 209; Ellis 69. 
v. Wilmot, L. R. 10 Exch. 10. 304. 
54. Springfield Third Nat. Bank v 
Hastings, 58 Hun 531, 12 NYS 401 Late Le ELT 23, 
LOASING Vian Ol 2s WNua MC dale 


158.P.74, 75 [eit Cyel]; 

v. Hoffman, 30 La. Ann. 67; 
51. Inre.Burchell, 4 Fed. 406; Cur-| etc., Postal Card Co. v. National Sure- 

‘tin v. Katschinski, 31 Cal. A. 768, 161] ty Co., 20 Pa. Dist. 252. 

Gray v. Seckham, L. R. 7 Ch. 


Richardson v. 


Easton Furniture] Surr. (N. Y.) 255. , 
‘i A han tty §§ 711, 722| deemed held in trust for the parties 


See Insolvency § 256. 
Johnson v. Compton, 4 Sim, 37, 74. 


Illinois Surety Co., 
proves the debt against the principal] 298 Ill. 101, 131 NE 262. 
Sacramento County v. Bird, 31| 714, 40 P 229; 


Discharge of surety: 

and, after|] Of guardian of insane person by con- 75. 
sent see Insane Persons §§ 311, 312. 

On bond of administrator by order of | American Sav. Bank, (lowa) 223 NW 
court see HExecutors and Adminis- 
trators §§ 25738, 2574. 

On guardian’s bond by order of court 
see Guardian and Ward §§ 506-508, 

On trustee’s bond by order of court [a] 
see Trusts'[39 Cyc 650]. 

Ga.—Dupont v. Mayo, 56 Ga. 


Bee v. American Surety Co., | 481; 
49 NE 481. 
Ind. = Aavopienn Bonding Co. v. Hall, 76. 


Serra é Hijo 72 


PROLOG, See cases infra notes 73, 74. 


73. Com. v. American Bonding Co., 
245 Pa. 535, 91 A938; Com. v. Rogers, 
ys Pa. 470; Newcomer’s App., 43 Pa. 


Kidder, 3 Dem {a] Reason for rule.—The bond in 
> “| such case, approved by the court, is 
interested. Com. v. American Bond- 
ing Co., 245 Pa. 535, 91 A 9388. 
Clark i American Surety Co., 
171 Ill. 235, 49 NE 481;-Bookhart v. 
Younglove, (lowa) 218 NW 533; Bel- 
linger v. Thompson, 26 Or. 320, 37 P 
Rudolf v. Malone, 104 
Wis. 470, 80 NW 743; Richter v. Lei- 
by, 101 Wis. 4384, 77 NW 745. 
Clark v. ‘American Surety Co., 
171 Ill. 235, 49 NE 481; Brooke v. 
500; Bookhart v. Younglove, (lowa) 
218 NW 533; Gower v. Shelton, 16 Lea 
(Tenn. ) 652; Taylor v. Taylor, 66 W. 
Va. 238, 66 SE 690, 19 AnnCas 414, 
Waiver by court.—The courts 
have no power to waive strict compli- 
ance with the statute. Clark vy. A’mer- 
ican Surety Co., 171 Ill. 235, 49 NB 
Brooke v. American Sav. Bank, 
(Iowa) 223 NW 500. 
Bookhart v. Younglove, (Iowa) 


55. Lewis v. Penn Tp. Bank, 3] 57 Ind. A. 523, 106 NE 534; Rush v.| 218 NW 533. 
Whart. (Pa.) 531. State, 19 Ind. A. 5238, 49 NE 839, 77. See cases infra notes 78, 79. 


*By FRANK L, MORGINSON (§ 819). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 320-323] 


bill in equity against the principal even though he 
has a remedy at law against the surety;78 and his 
remedy at law against the surety need not first be 
exhausted.*® On the other hand, if there is a clear 
remedy at law against the surety, equity will not en- 
tertain jurisdiction of a bill brought against the 
representatives of a deceased principal and surety 
jointly.*° Assumpsit will lie against a principal on 
an implied contract even though the contract of the 
surety is under seal.*1 The right of the creditor to 
proceed against the principal alone is not affected by 
the fact that other creditors of the principal may be 
unable to satisfy their claims.82 A release of the 
surety does not affect the liability of the principal.®® 
An extension of time granted to the surety does not 
affect the liability of the principal.’+ 
action is dismissed as to the surety and prosecuted 
against the principal alone, the rule of strict con- 
struction of the contract in favor of the obligors 
does not apply.*® 

Separate actions cannot be maintained at the 
same time against the principal and the sureties.*® 

[§ 321] 2. Defenses. A principal may not set up 
defenses available to a surety only.8? Limitation 
provisions in the bond are not available to the prin- 
cipal if he is sued on the contract to secure the per- 

78. Middletown Bank v. Russ, 3 


Conn. 135, 8 AmD 164. 
79. Speiglemeyer v. Crawford, 6 


Where an - 
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note as collateral security, the bank 
had no right of action against the 
principal until the maturity of the 


[50 C.J.] 191 
formance of which the bond was given.’$ 

[§ 322] 3. Payment by Surety. Payment by the 
surety prevents recovery from the prineipal,®® and 
part payment by the surety will discharge the prin- 
cipal to the extent of the amount paid.®° 

[§ 323] B. Against Surety—1. In General. On 
default of the principal, suit may be brought at once 
against the surety? or one who has assumed liabil- 
ity in place of the original surety,9? where all con- 
ditions precedent to the bringing of the action have 
been performed,®* unless the obligee has waived the 
breach or default.°* Action must be brought on the 
instrument to which the sureties are parties, and not. 
on the transaction which it secures.2° Where the 
creditor has two or more instruments available for 
the enforcement of his claim, he can resort to ei- 
ther,°® although the parties on one may possess 
rights against those on another;®? and an action on 
one instrument does not affect the right of the ered- 
itor or obligee afterward to bring suit on another.®® 
Where the creditor is entitled to several remedies 
because of the breach of independent covenants of 
the principal, the pursuance of one will not neces- 
sarily prevent suit against the surety.®® ‘Death of the 
principal does not affect the right of action against 
the surety.t Where the default of a principal has 
[a] Action on bond against com- 


pany which assumed liability thereun- 
der.—Where one surety company 


Paige (N. Y.) 254; Alexander v. Tay- 
jor;/62 N. Cw 36. 


s0. Linney v. Dare, 2 Leigh (29 
Va.) 588. 

81. White v. Cuyler, 1 Esp. 200, 
170 Reprint 328, 6 T. R. 176, 101 Re- 
print 497. 

82. Baldwin v. Ralston, 6 Pa. Dist. 
198; Rogan v. Williams, 63 Tex. 123. 


83. La.—Union Nat. Bank vy. Leg- 
end, 35 La. Ann. 787. 

N. Y.—Tombeckbe Bank v. Stratton, 
7 Wend. 429. 

Pa.—Mortland v. Himes, 8 Pa. 265; 
Wolf v. Fink, 1 Pa. 435, 44 AmD 141; 
Baldwin v. Ralston, 6 Pa. Dist. 198. 

Tenn.—Ragsdale v. Gossett, 2 Lea 

9 


Tex.—MclIlhenny Co. v. Blum, 68 
Tex. 197, 4 SW 367; Bridges v. Phil- 
lips, 17 Tex. 128. 

[a] Purchase of release.—A sure- 
ty may, for a consideration moving 
from himself, compound with the 
creditor for his own release, foregoing 
any right of reimbursement from his 
principal, and the principal will not be 
entitled to a credit for what was paid 
by the surety. In re Kimbrough- 
Veasey Co., 292 Fed. 757. 

{b] @Wnder strict rule of common 
law, if the principal and surety were 
bound jointly, a release of the surety 
would release the principal also. 
Blow v. Maynard, 2 Leigh (29 Va.) 29; 
Nicholson v. Revill, 4 A. & E. 675, 31 
ECL 300, 111 Reprint 941. 

84 Perkins v. Squier, 1 Thomps. 
oo ONG Vy 620; -Nraser vy. Fish- 
burne, 4S. C. 314. 

85. Akin v. Rice, 137 Mo. A. 147, 
117 SW 655. 

Construction of contract see supra 
§§ 132, 133. 

86. Kendrick v. Moss, 104 Tenn. 
376, 58 SW 127. 

87. Marshall v. Sloan, 26 Ark. 513; 
Simmons v. Goodrich, 68 Ga. 750. 

[a] Right of surety to defend see 
Areand v. Delisle, 31 Que. Pr.- 282 
(distinguishing between simple and 
formal guaranty). 

88. Marshalltown Stone Co. v. Lou- 
is Drach Constr. Co., 123 Fed. 746. 

89. Maysville Tel. Co. v. Maysville 
First Nat. Bank, 142 Ky. 578, 134 SW 
886; McRae v. Bowser, 115 S. C. 262, 
105 SHE 411. % 

fa] RBule applied.—Where sureties 
on a note on maturity thereof execut- 
ed a new note, and pledged the old 


| lieation of certain 


new note, and its only right then ac- 
cruing against the principal was on 
the cause of action of the sureties for 
contribution. Maysville Tel. Co. v. 
Maysville First Nat. Bank, 142 Ky. 
578, 134 SW 886 [extending op and den 
reh 140 Ky. 51,-130 SW 820] (new 
note operating as a payment). 

Assis Emery v. Richardson, 61 Me. 

91. U. S.—Asbury Park Bd. of Ed- 
ucation v. Maryland Casualty Co., 27 
F. (2d) 20; John M. Kelley Contract- 
ing Co. v. U. S. Fidelity, etc., Co., 278 
Fed. 345. 

Ind.—Sullivan y. Cluggage, 21 Ind. 
A. 667, 52 NE 110. 

Ky.—McGovern v. Rectanus, 139 
Ky. 365, 105 SW 965, 32 KyL 364, 14 
LRANS 380. 

Mo.—Delmar Inv. Co. v. Lewis, 271 
Mo. 317, 196 SW 1137 [answering cert 
questions 180 Mo. A. 22, 162 SW 675]; 
State v. American Surety Co., 203 Mo. 
A. 71, 217 SW. 317. 

N. Y.—Keene y. Newark Watch Case 
Material Co., 81 App. Div. 48, 80 NYS 
859; Ducker v. Rapp, 41 N. Y. Super. 
235 [rev on other grounds 67 N. Y. 
464]; Banco Dugand v. Indemnity Ins. 
Co., 122 Misc: 639, 203 NYS 541 [aff 
210 App. Div. 853 mem, 206 NYS 900 
mem]. 

N. C.—Sykes v. Everett, 167 N. C. 
600, 83 SE 585, 4 ALR 751. 

Pa.—Pennsylvania Ins., etc., Co. v. 
Swain, 7 Pa. Dist. 406. 

Tex.—Maryland Fidelity, etc., Co. v. 
Schelper, 37 Tex. Civ. A. 393, 83 SW 
On ls 

Alta.—McDougall v. Gariepy, 18 
Alta. L. 146, 68 DomLR 560, [1922] 2 
WestWkly 961. 

N. S.—Black v. Stephen, 37 Can. L. 
dN. 206. 

Ont.—Boyle v. Bradley, 26 U. C. C. 
Pane Uo 

[a] Necessity of default.—Where 
a surety had become a party to a note 
as security for advances for the pub- 
books, under an 
agreement that payment was not to 
be required while the books remained 
in the possession of the holder of the 
note, the latter, so long as he was in 
possession of some of the books, could 
not recover from the surety. Robert- 
son-v: Davis, 27 Can. S.C. 571. 

92. Peo. v. National Surety Co., 68 
Colo. 231, L388 P 653. 


takes over the business of another, as- 
suming obligations and agreeing to 
stand in the place of the original com- 
pany, an administrator of an estate 
may sue the suecessor company di- 
rectly on the bond of a defaulting ex- 
ecutrix issued by the original compa- 
ny. Peo. v. National Surety Co., 68 
Colo. 261, 188 P 652. 

93. See infra §§ 325-327. 

94. Lamoutte v. Title Guaranty, 
ete:7Co., M6bhADD. Dive -513,)) Lod NYS: 
148 [aff 221 N. Y. 690 mem, 117 NE 
1073 mem]. 


fess Willamouicz v. Strong, 8 Ari. 
ts 
96. Smith v. Falconer, 11 Hun 481 


[aff 79 N. Y. 633]; King v. Blackmore, 
72 Pa. 347, 183 AmR 684; Stafford v. 
Montgomery, 85 Tenn, 329, 3 SW 488. 

[a] Thus a resort can be had. toa 
the property of the judgment surety 
without proceeding on a delivery bond 
given by the judgment principal. 
Brown v. Brown, 17 Ind.‘ 475. 

[b] Bonds of officer and of deputy. 
—A person injured by the acts of a 
deputy inspector can hold the sureties 
of the chief inspector, although there 
is a remedy on the deputy inspector’s 


bond. Verratt v. McAulay, 5 Ont. 313. 
97. Sutton v. Williams, 77 Ga. 570, 
1 SE 175; Tennessee Hospital v. Fu- 


qua, 1 Lea (Tenn.) 608. 

9s. U. S.—National Surety Co. v. 
U. S., 123 Fed. 294, 59 CCA 479 [cer- 
tiorari den 191 U. S. 573 mem, 24 SCt 
845 mem, 48 L. ed. 307 mem]; U.S. v. 
Hoyt, 26 F. Cas, No. 15,409, 1 Blatchf. 
326 


Ida. Hailey First Nat. Bank v. 
Watt, 7 Ida. 510, 64 P 223. 
Me.—Whitney v. Stearns, 16 Me. 


394, 
Mass.—Dalton vy. Woburn Agricul- - 
tural, etc., Assoc., 24 Pick, 257. 


Pa,—Scott v. Swain, 4 Pa. Cas. 471, 
8 A 24. 

Tenn.—Gowan v. Graves, 10 Heisk. 
TGs 

Eng.—Jackson v. Digby, 2 Wkly. 
Rep. 540. 


Ont.—Banque Provinciale v. Ar- 
noldi, 2 Ont. L. 624. 

99. Guelph v. Jules Motor Co., 4 
OntWN 401, 23 OntWR 823, 8 DomLR 
635. 

1. Boggs v. State, 46 Tex. 10; Na- 
tional Bank of <ommerce y. Gilvin, 
(Tex. Civ. A.) 152 SW 652. 
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not been established, a bill for an accounting against 
a surety is not proper.? A statute giving a creditor 
the right to require his debtor to give security where 
he has become insolvent after contracting the ob- 
ligation® does not. apply to sureties so as to give the 
ereditor the right to compel him to secure his ob- 
_ higation.+* 

Against estate of deceased surety. The estate of a 
deceased surety remains liable for the default of his 
principal® and his lability as surety may, by the 
terms of his contract, become that of his estate and 
heirs.© Statutes providing that the surety cannot 
be sued unless joined with the principal or unless 
judgment has been previously rendered against the 
principal’ have been’ held to apply to the bringing of 
an action against a deceased surety’s estate.® Realty 


of a deceased surety cannot be proceeded against . 


until his hability has been established by a suit on 
the bond.® A judgment recovered against principal 
and surety jointly bars the right to proceed against 
the surety’s estate separately.?° 

[§ 324] 2. Nature and Form of Remedy. An ac- 
tion at law is the proper means of enforcing a claim 
against sureties;1! but a court of equity will give re- 
lief upon a proper case being made out,!* or as an 
incident to its equity jurisdiction in matters of trust 
and account,?® but equity will not relieve where the 
remedy at law is adequate.t* Recovery cannot be had 
in general assumpsit under the money counts, but a 
surety must be declared against specially.t° If a 
surety has left the jurisdiction, his property may be 
attached, although the principal remains within the 
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jurisdiction.1¢ 

Summary statutory proceedings against sureties 
are cumulative.!7 

[§ 325] 3. Conditions Precedent—a. In General. 
Ordinarily, in the absence of a statute,1® the credi- 
tor or obligee cannot be required to resort to the 
principal before proceeding against the surety,'® 
and the creditor may bring his action against the 
surety without having proceeded first against the 
principal,?° and although the amount of the prin- 
cipal’s liability has not been established,?! except in 
cases where the surety may, in equity, compel the 
creditor to proceed first against the principal.?? In 
the absence of the provision for completion of the 
contract by the obligee, such a completion is not a 
condition precedent to an action by the obligee 
against a surety for the performance of the con- 
tract.23 So, where the undertaking of the surety is 
that the principal shall discharge certain claims, his 
liability accrues upon default by the principal, al- 
though the claims have not been discharged by the 
obligee.2* But where the lability of the surety is 
dependent on the establishment of a valid hen upon 
the property of the obligee, the validity of the len 
must be established before suit can be brought 
against the surety.2° Return of an execution un- 
satisfied, where otherwise necessary under the terms 
of the contract to fix the surety’s lability, may be 
excused by a discharge of the principal in bankrupt- 
ey.°® Itis not necessary that an arbitration clause 
in the principal contract should be complied with as 
a condition to the bringing of an action upon the con- 


2. Bissell v. Ames, 17 Conn. 121; 
Grady v. Hughes, 80 Mich. 184, 44 NW 
1050. 

3. See statutory provisions. 

,4 Gelabert v. Morales, 28 Porto 
Rico 611. 

5. See Executors and Administra- 
gers §§ 889-893. 

& Matter of Sullard, 114 Misc. 288, 

2 es 


7. See statutory provisions. 

8. Hume v. Perry, (Tex. Civ. A.) 
136 SW 594. , 

fa] Statutory exemption in case of 
nonresidence or insolvency of princi- 
pal.— Under the statute declaring that 
the estate of a deceased surety ona 
contract shall not be liable unless it 
is shown that the principal is a non- 
resident or is insolvent provided that, 
although the principal be a resident, 
and his insolvency be not proved, the 
claim may be allowed and a sufficient 
amount to satisfy it be paid into 
court, which the creditor may there- 
after obtain on showing that he has 
diligently prosecuted the principal to 
insolvency, ete., it is held that it is 
sufficient to prove the insolvency of 
the principal at the time of trial with- 
out proof that the creditor showed due 
diligence to prosecute him, it not be- 
ing shown that there was notice by 
the surety to the creditor to bring suit 
after maturity of the claim, under an- 
other statute. Tremain y. Severin, 1¢ 
Ind. A. 447, 45 NE 620. 

9. Williams v. McNair, 98 N. C. 
332, 4 SE 131, 133. 

10. U.S. v. Archer, 24 F. Cas. No. 
14,464, 1 Wall. Jr. 173 [aff sub nom. 
U.S. v. Price, 9 How. 83, 13 L. ed. 56]. 

Lis hidelity,” ete: Cow Vv. U.S. 3b 
F. (2d) 940; Osborn v. Harris Coun- 
ty, 17 Ga. 123, 68 AmD 230; Ditto v. 
Youns..o Ji. Marshal(icy.) isi. 

12. Ogden 'v. Waller, 24 Miss. 190; 
Guffanti v. National Surety Co., 196 
N. Y. 452, 90 NE 174, 1384 AmSR 848; 
Hay v. Marshall, 3 Humphr. (Tenn.) 
623. 

{a] Lost instrument.—Under the 
old common law, a resort to equity 


was necessary in case of the loss of 
the instrument by which the surety 
was bound. Graves v. McCaul, 1 Call 
(5 Va.) 414; Sheffield v. Castleton, 1 
Bq, Cas..Abr: 93, 21 Reprint 904. 

13. Moore vy. Waller, 1 A. K. Marsh, 
(Ky.) 488; Gorsuch v. Briscoe, 56 Md. 
dies word Vv. Diffarry,: 98" NY 14082), 50 
AmR 689. 

fa] Bill for account against prin- 
cipal and surety may be sustained 
although the account has been stated 
as to the principal. Ludlow v. Sim- 
ond, "2 Cai. Cas. (N. Y.) 1, 2 AmD 294. 

14. St. Augustine First Nat. Bank 
v. Perkins, 81 Fla. 341, 87 S 912. 

15. Butler v. Rawson, 1 Den. (N. 
Y.) 105; Tomlinson vy. Willéy, 1 How 
Pr (N. Y.) 247; Arbuckle v. Temple- 
ton, 65 Vt.- 205, 25 A 1095. But see 
Vaughn v. Rugg, 52 Vt. 235 (holding 
that the word “surety” after a signa- 
ture on a note does not show the sure- 
tyship relation so as to defeat recoyv- 
ery on a common count). 


16. Loop v. Summers, 3 Rand. (24 
Vas) oad: 

17. Antioch First Nat. Bank v. Mc- 
Kean, 285 Fed. 557. 

18. See statutory provisions, 

19. See infra §§ 375-377. 


20. Ala.—Rowe v. New Brockton 
Bank, 207 Ala. 384, 92 S 643; Averyt 
Drug Co. v. Ely-Robertson: Drug Co., 
194 Ala. 507, 69 S 931. 

Ga.—Amos v. Continental Trust Co., 
22-Ga. A. 348, 95 SE 1025. 

Ky.—Briggs v. Wilson, 204 Ky. 135, 
263 SW 740. 

La.—Macready v. Schenck, 41 La. 
Ann. 456, 6 S 517;  Conery v. Cannon, 
26 La. Ann. 123; Ledoux y. Jones, 20 
La. Ann. 539; Griffing v. Caldwell, 1 
VOD. 5. : 
ON Y.—Peo. v. Chalmers, 60 N. Y. 
Material Co., 39 Misc. 6, 78 NYS 753 
[aff 81 App. Div. 48, 80 NYS 859]; 
Mattone vy. Illinois Surety Co., 123 
NYS 236. 

Pa.—Supplee v. Herrman, 16 Pa. 
Super. 45 [rev 9 Pa. Dist. 27]. 


Keene v. Newark Watch Case |}: 


Eng.—Anonymous, Cary 12, 21 Re- 
print 7. 

Alta.—Guenard v. Coe, 7 Alta. L. 
245, 17 DomLR 47, 28 WestLR 250, 6 
WestWkly 922. 

fa] Rule applied.—Where no stay 
was asked in the federal, court by a 
surety on a private banker’s bond un- 
til a creditor proved his claim against 
the trustee in bankruptcy, a conten- 
tion, in an action on the bond to re- 
cover deposits, that the surety was 
not liable until plaintiff proved his 
claim against the trustee in bank- 
ruptcy, and then only to the extent of 
the balance unpaid, was untenable. 
Mattone v. Illinois Surety Co., 123 
NYS 236. 

21. Biddeford First Nat. Bank v. 
McKenney, 67 Me. 272; Montreal v. 
Ste. Cunegonde, 32 Can. S. C. 135. 

[a] Thus one holding claims 
against a bankrupt government con- 
tractor can recover from the surety, 
without waiting for determination of 
the amount of dividends in bankrupt- 
cy, but must assign to the surety her 
interest in the dividends. U.S. Fidel- 
ity, etc., Co. v. Hichel, 241 Fed. 357, 154 
CCA 2387 [aff 245 U. S..102, 88 SCt 47, 
G2 rede tt ta. 

22. See infra § 876. 

23. Asbury Park Bd. of Education 
v. Maryland Casualty Co., 27 F. (2d) 
20; Wills v, Peace Creek Drain. Dist., 
4 F. (2d) 519; National Surety Co. vy. 
Huntsville, 192 Ala. 82, 68 S 373. 

[a] Where contractor abandons 
his contract, it is not necessary for 
the obligee to contract with another 
before suing the sureties. Sullivan 
hewod 21 Ind. A. 667, 52 NE 


Necessity of damages to creditor or 
obligee generally see supra § 130. 

24. Ceremony v. Drummond, 37 
Cal. A. 446, 174 P 696; Fellows v. Er- 
rington, 186 Iowa 322, 170 NW 545, 

25. Greater New Orleans Home- 
stead Assoc. v. Globe Indemn. Co., 
8 La. A. 262. 

26. In re Martin, 105 Fed. 753. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tract of suretyship where the contract of suretyship 
does not incorporate such provision either expressly 
or impliedly.*7 Under a statute giving the creditor 
or obligee the right to sue all or any one of the per- 
sons liable,?s after decease of the principal he may 
bring his action against the sureties without. first 
verifying his claim and making demand of the per- 


sonal representative of deceased.?° 


[§ 326] b. Demand on Principal or Surety. In 
the absence of a statutory?® or contractual?! re- 
quirement, it is not necessary that payment or per- 
formance of his obligation be first demanded of the 
principal,*? even though there is a strong probabil- 
ity that the principal would have paid or performed 
if demand had been made,** and more especially 
where demand would have been useless,?* nor is it 
requisite, before proceeding against sureties, that 


27. Oakdale Irr. Dist. v. Beard, 47 
Cal. A.-66, 190 P 224, 

28. See statutory provisions. 

29. Singer Sewing Mach. Co. v. 
Combs, 227 Ky. 61, 11 SW (2d) 994. 

30. See statutory provisions. 

31. Waterloo First Nat. Bank v. 
Story, 200 N. Y. 346, 983 NE 940, 34 
LRANS 154, 21 AnnCas 542; Penn- 
sylvania Coal Co. v. Blake, 85 N. Y. 
226; Nelson v. Bostwick, 5 Hill (N. 
We) 035 40, Aim D310. 

Discharge of surety by noncompli- 
ance with stipulation for demand see 
Supra § 273. 

32. U. S.—White v. Swift, \29 .F. 
CasseNos sl %, 55, -leCraneh: C..'C.4 42, 

Cal.—Treweek v. Howard, 105 Cal. 
434, 39 P 20; Chafoin v. Rich, 77 Cal. 
476, 19 P 882. 

Conn.—New Haven vy. Hastern Pav- 
ing Brick Co., 78 Conn. 689, 63 A 517. 

Ga.—Mahaffey v. Gray, 85 Ga. 460, 
11,.SE 774. 

Ill.—Evans v. Illinois Surety Co., 
220 Th. A; 216 « fatt) 2937 Tlle164,. 131 
NE 268]. 

Mo.—Carr v. Card, 34 Mo. 513._ 

Mont.—Mutual Oil Co. v. Hamilton, 
%3 Mont. 385, 236 P 545. 

N. Y.—Eccleston v. Sands, 108 App. 
Div, wl 40,095 IN VS) LLOGss Ducker, (Vv. 
Rapp, 41 N. Y. Super. 235 [rev on 
other grounds 67 N. Y. 464]; Turnure 
v. Hohenthal, 36 N. Y. Super. 79; Mc- 
Kensie v. Farrell, 17 N. Y. Super. 192; 
Mattone vy. Illinois Surety Co., 123 
NYS 236; Donaldson v. Neidlinger, 
2 NYS 737; Peo. v. Berner, 13 Johns. 


383; Rushmore v. Gracie, 4 Edw. 84. 
Pa.—Haynes v. Synnott, 160 Pa. 
180, 28-4 S323) Richards; v,iCom., 40 
Pa. 146; McKelvy v. Berry, 21 Pa. 
Super. 276. 
Utah.—Wallace v. Richards, 16 


Utah 52, 50 P 804. 

‘Ont:.—tmssex, Vv. bark, LijUs €.:C; Pe 
473. 

33. Weaver v. Ruhm, (Tenn. Ch. 
A.) 47 SW 171; Wilson v. Brown, 6 
Ont. A. 87. 

34. Mutual Oil Co. v. Hamilton, 73 
Mont, 385, 286 P 545; Mattone v. 
Illinois Surety Co., 123 NYS 236. 

35; (UU, ‘S=—Smitht v. ULYS.,.5") Bet. 
292, 8 L. ed. 130: 

Ark.—German Ins. Co. v. Smead, 13 
SW 332. 

Cal.—Peo. v. Jenkins, 17 Cal. 500. 
.N. Y¥.—Eccleston v. Sands, 108 App. 
Divan IbMNMS CLL Oster 

Eng.—Black v. Ottoman Bank, 8 
Jur. N. S. 801, 15 Reprint 573. 

36. Ala.—Averyt Drug Co. v. Ely- 
Robertson-Barlow Drug Co., 194 Ala. 
DO LOO Soe ge Ls 

Ark.—Newton v. More, 14 Ark. 166. 

Cal.—Gardner v. Donnelly, 86 Cal. 
367, 24 P 1072; Live Oak Lumber Co. 
v. Farr, 28 Cal. A. 641, 153 P 741. 

Md.—Ward v. Schlosser, 111 .Md. 
HS, mOsoy (oMeAn LGM ClEs Cy-ci]: 

Mass.—Wood y. Barstow, 10 Pick. 
368. 
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the principal be called upon to account.?> 
on the sureties is not necessary before bringing suit 
against them,*® the commencement of the suit being 
held a sufficient demand.3? 

[§ 327] c. Notice of Default.?s 
of a statute to the contrary,*®® or provisions in the 
contract so requiring,*® notice of the default of the 


50) Crd” 4198 


Demand 


In the absence 


principal need not be given to the sureties before 


Minn.—Danvers Farmers’ El. Co. v. 
Johnson, 93 Minn. 323, 101 NW 492. 

N. Y.—Wilson vy, Field, 27 Hun 46. 

37. Rowe v. New Brockton Bank, 
207 Ala. 384, 92 S 643; Heinemann v. 
Brasch, 53 Misc. 552, 103 NYS 7290. 

38. Discharge by failure to notify 
Braces of default see supra §§ 276-— 
Me 

39. See statutory provisions. 

40. See supra § 276. 

41. U. S.—George A. Fuller Co, 
v. Doyle, 87 Fed. 687; Postmaster- 
Gen. v. Reeder, 19 F. Cas. No. 11,311, 
AE WNiaishing® si@oGice 

Ark.—Jones vy. Gaines, 92 Ark. 519, 
123 SW 667. 

Cal.—Carpenter v. Furrey, 128 Cal. 
665, 61 P 369; Treweek v. Howard, 
105 Cal. 434, 39 P 20; Southern Cal- 
ifornia Nat. Bank v. Wyatt, 87 Cal. 
6116, 25) PP VOLS) Chatoiniey.., Rich, wit 
Cal. 476, 19 P 882; Damon v. Pardow, 
34 Cal. 278; Shriver v. Lovejoy, 32 
Cal. 574; Dane v. Corduan, 24 Cal. 
157, 85 AmD 538; And v. Magruder, 
10 Cal. 282; Hartman v. Burlingame, 
95Cal) 55:1. 

Colo.—Boyd v. Agricultural 
Co; 20, Colo... A. 28, 76) P. 986. 

Conn.—Phecenix Mut. L. Ins. Co. v. 
Holloway, 51 Conn. 310, 50 AmR 21. 

D. C.—Clark v. Gerstley, 26 App. 
205 [aff 204 U. S. 504, 27 SCt 337, 51 L. 
ed. 589]. 

Ga.—Hunnicutt v. Perot, 100 Ga. 
BL2, 20 SE 81. 

Ind.—Fitch v. Citizens’ Nat. Bank, 


Ins. 


97 Ind. 211; Weik v. Pugh, 92 Ind. 
382; Scott v. Shirk, 60° Ind. 160; 
McMillan v. Bull’s Head Bank, 32 


Ind. 115° 2 Am 3235) Sullivan. vy, 
Cluggage, 21 Ind. A. 667, 52 NE 110. 

Iowa.—Phenix Ins. Co. v. Findley, 
59 Iowa 591, 13 NW 738; Home Ins. 
Co. v. Holway, 55 Iowa 571, 8 NW 457, 
39 AmR 179% Jackson v. Benson, 54 
Iowa 654, 7 NW 97. 

Ky.—Nickell v. Citizens’ Bank, 109 
Ky. 641, 60 SW 925, 22 KyL 1552. 

La.—Ledoux v. Jones, 20 La. Ann: 
539; Dougherty v. Peters, 2 Rob. 534. 

Me.—Wright v. Andrews, 70 Me. 86, 
35 AmR 308. 

Md.—Lake v. Thomas, 84 Md. 608, 
36 A 437. 

Mass.—Hudson vy. Miles, 185 Mass. 
582, 71 NE 638, 102 AmSR 370. : 

Migs.—Mathews v. Chrisman, 20 
Miss. 595, 51 AmD 124. 

Mo.—Buchanan County v. Kirtley, 
42 Mo. 534; Buchner v. Liebig, 38 Mo. 
188. 


N. J.—Morris Canal, 
Van Vorst, 21 N. J. L. 100 

N. Y.—Union Bank v. Coster, 3 N. 
Y. 203, 53 AmD 280; Cass v. Shew- 
man, 61 Hun 472,16 NYS 2386; Ducker 
v. Rapp, 41-N. Y. Super. 235 [rev on 
other grounds 67 N. Y. 464]; Rush- 
more vy. Gracie, 4 Edw. 84. 

N. C.—Rouse v. Wooten, 140 N. C. 
557, 53 SE 430, 111 AmSR 875, 6 Ann 
ee 280; Neal v. Freeman, 85 N. C. 

ee 
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they can be sued on the obligation,41 even though 
the rules and by-laws of the obligee require such in- 
formation to be given to them,*? or the sureties are 
injured by lack of it,4* as it is their duty to make in- 
quiry and ascertain whether the principal is dis- 
charging the obligation resting upon him.‘ 
agreement by the obligee with the principal not to 
inform his sureties of his default will not release. 
them if they do not make any inquiries.*®> But where 


An 


Oh.—Bush y. Critchfield, 4 Oh. 103. 

Okl.—Chicago Crayon Co. v. Rogers, 
30 OkKl. 299, 119 P 630. 

Pa.—Pittsburg, etc., R. Co. v: Shaef- 
fer, 59 Pa. 350; Marberger v. Pott, 
6 Pay 9; 55° Amp 479: "Crompton’s 
Hist 40. a COsn40l- usin reg iilasonn st 
LackJur 331; Lightner v. Axe, 3 Lanc 
LRev 401. 

Es I.—Mathewson v, Sprague, 1 R. 

S. C.—Wilmington, ete. R. Co. v. 
Ling, 18 S..C. 116. 

Tex.—Officer v. Marshall, 9 Tex. 
Civ. A; 428, 29 SW 246; Garrett v. 
Mobile L.stnsyiConw ) miext AeaG@uye 
Cas; § 937% 

_ Va.—Richmond, ete., R. Co. v. Kas- 
ey, 30 Gratt. (71 Va.) 218. 

Eng.—Nares v. Rowles, 14 East 510, 
104 Reprint 697; Orme v. Young, Holt 
N. P. 84, 3 ECL 43, 171 Reprint 171; 
Brown v. Langley, 4 M. & G. 466,.43 
ECL 244, 134 Reprint 192. 

Alta.—Crown L. Ins. Co. v. Clarke, 
9 Alta. L. 97, 25 DomLR 519, 32 West 
LR 654, 9 WestWkly 333; Massey- 
Harris Co. v. Baptiste, 9 Alta. L. 71, 24 
DomLR 753, 32 WestLR 435, 9 West 
Wkly 149. 
ah B.—Reg. v. Hammond, 12 N. B. 
pe aera es Va Brown, 6 Ont (AS 


[a] Surety in bond for title.— 
Where a grantor of land executed a 
bond conditioned to make title, and 
the grantee brought trespass against 
an adverse claimant, and failed in the 
suit, it was held that a surety on the 
bond was not relieved from liability 
because he had not received notice 


of the suit: Smith v. Martin, 4 S. 
C. Eq. 148. 
{[b] If lessee abandons premises, 


the lessor is not under a duty to no- 
tify the lessee’s surety. Ledoux v. 
Jones, 20 La. Ann. 539. 

[c] Before estate of deceased 
principal is settled, the holder of a 
note is not obliged to inform a surety 
thereon of its nonpayment. Jack- 
son v. Benson, 54 Iowa 654, 7 NW 97. 

42. New Hampshire Sav. Bank vy. 
Downing, 16 N. H. 187; Price v. Kirk- 
ham, 3 H. & C. 437, 159 Reprint 601. 

43. U. S.—Smith v. U. S., 5 Pet 
292, 8 L. ed. 130. 

Mass.—Commercial Bank y. French. 
21 Pick. 486, 32 AmD 280. 

Pa.—Coatesville v. Hope, 1 Chess, 
Con bts 

Tex.—Dallas Homestead, ete., As- 
soc. v. Thomas, (36 Tex. Civ) Az 268) 
81 SW 1041. 

5 Ont.—Wilson v. Brown, 6 Ont. A. 
6 = 


44. Averyt Drug Co. v. Ely-Rob- 
ertson-Barlow Drug Co., 194 Ala. 507, 
691 S* 931, 6 O38 he berth Cy il: meJiones) tvs 
Gaines, 92 Ark. 519, 123 SW 667; For- 
rester v. State, 46 Md. 154; Harris v. 


Newell, 42 Wis. 687. 
45... Grover v. Hoppock, 26 N. J. L. 
aos 
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there is a stipulation, in the contract, for notice of 
default, complianee therewith is a condition preced- 
ent to an action against the sureties.*® 

[§ 328] 4. Defenses—a. In General. Many mat- 
ters of defense available to a surety have already 
been considered in connection with the general treat- 
ment of the creation and existence of the relations,*? 
the nature and extent of the lability of the surety,*® 
and the discharge of the surety from his liability.*® 
Generally the same defenses can be made in an action 
at law as can be made in a court of equity.°° Where 
the surety is, or has become, bound as a principal,°* 
he may not set up any defense arising out of the 
suretyship relation.®°? Nonperformanee of a contract 
between principal and ereditor or obligee which is in 
no way connected with the surety’s obligation is no 
defense to the surety,°* nor can the surety defend 
on the ground that there has been no default when 
- the contract performed by the principal is not a part 
of the original contract for the performance of which 
the surety became bound.** That plaintiff refused to 
do more than his cont?®act required is no defense.°® 
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The fact that the obligee has attempted to enforce 
the claim against the principal,®® or that a claim 
has been filed and allowed as against the principal’s 
estate,°’ is not a defense. 

Waiver of one defense does not imply a waiver of 
other defenses available to the surety.°® 

Matters personal to a surety may be set up by 
him in his defense.°? 

Declaration of war. The fact that the principal 
becomes .an alien enemy is not available as a defense 
to his sureties. 

[§ 329] b. Defenses of Principal Available to 
Surety. While a surety may ordinarily avail him- 
self of any defense which his principal may have®t 
except those purely personal to the principal,°? if 
the principal has waived or precluded himself from 
making a defense, such defense is not available to the 
surety.°* Failure of a principal to offer a defense 
in an action against him to which the surety was not 
made a party will not prevent the surety, in a sub- 
sequent action against principal and himself, from 

setting up any defense his principal could have 


46. U. S.—wNational Surety Co. v. 53. Harlan Fuel Co. v. Wigging-]139 Iowa 499, 117 NW 758. 
Long, 125 Fed. 887, 60 CCA 623. ton, 203 Ky. 546, 262 SW 957. [b] Partial defense is available to 
Cal.—Easton v. Boston Iny. Co., 51 54. Charles Weitz’ Sons v. U. S. buyer’s surety. Blorsy the’ v.77 UU) 2s: 
Cal. A. 246, 196 P 796. Fidelity, etc., Co., 206 Iowa 1025, 219} Fidelity, etc., Co., 130 Misc. 569, 224 
Ga.—Thomason v. Keeney, 4 Ga. A.| NW 411. NYS 330. 
721, 62 SE 470. 55. Aetna Indemn. Co. v. George [c] In Quebec defenses which can- 
Ind.—Knight, etc., Co. v. Castle, 172 | A. Fuller Co., 111 Md. 321, 73 A 738, | not be set up by the principal cannot 
Ind. 97, 87 NE 976, 27 LRANS. 573] 74 A 369. be set up by the surety. Kent v. 
[transf 42 Ind. A. 689, 85 NE 1049]. fa] Thus, where a contractor has} Letourneux, 14 Que. K. B. 60. 


Okl1.—U, 8S. Fidelity, etc., 
Gray, 106 Okl. 222, 233 P 731. 


Corl Vv. 


der the contract, 


paid his subcontractor all he can un- 


62. ‘Young v. Perry, 187 Ala. 122, 


it is no defense to] 65S 817, 52 LRANS 1146; U.S. Fidel- 


Pa,—Girard Trust Co. v. Adtna Cas-| the surety that the contractor’s let-]| ity, ete., Co. v. Dotham, 174 Ala. 480, 
ualty, ete., Co., 11 Pa. Dist. & Co.,| ters to the principal’s creditors that] 56 S 953; Chinese Chamber of Com- 
247. he would pay no more prevented per- | merce v. Pua Te Ching, 16 Philippine 

47. See supra §§ 6-123. formance by affecting the principal’s | 406; Rathgaber v. Horton, BZ Shey 

48. See supra §§ 124-149. -credit. tna Indemn. Co. v. George | 436, 218 NW 148. 

49. See supra §§ 150-319. A.’ Ruller’Co\ 171 Mid. 821, 73 “A: 738, [a] Bule applied.—(1) A joint and 

50. Ill—Flynn v. Mudd, 27 Iill.| 74 A 369. several maker of a note, although a 
323; McChesney v. Bell, 59 Ill. A. 84. 56. National Bank of Commerce y. | surety for the comaker, cannot, when 


Ky.—Taylor v. Commonwealth 


Gilvin, (Tex. Civ, 


A.) 152 SW 652. sued by the payee, defend by showing 
that the comaker did not so sign the 
note as to be bound thereby, unless 
his comaker sets up such defense or 
his signature was obtained by fraudu- 
lent representation that the comaker 
had signed the note. Young v. Perry, 


Bank, 2 J. J. Marsh. 564. 57. Hayes v. Hayes, 64 Ind. 243. 

Miss.—Smith vy. Clopton, 48 Miss. 58. Paxton v. Spencer, (Utah) 265 
66. aie lee 

N. H.—Heath v. Derry Bank, 44 N. 59. Campbell v. Gates, 17 Ind. 126. 
H. sane 60. Bean v. Chapman, 62 Ala. 58; 
os Pes Y.—Schroeppell v. Shaw, 3 N. ay v. Christie, 4 Harr. & M. (Md.) 

161. 

Pa.—Hull v. Weaver, 48 Pa. Super. 61. U. S.—Maryland Fidelity, etc., 

290 Co. v. Duke, 293 Fed. 661; American 


ia C.—Wayne v. Kirby, 18 S. C, L. 

Wis.—Leffingwell v. Freyer, 21 Wis. 
392. 

Eng.—Samuell v. Howarth, 3 Mer. 
272, 36 Reprint 105. 

[a] Equitable defenses available 
at law.—Discharge by the extension 
of time for performance of the con- 
tract by the principal may be proved 
as a defense in an action at law 
against the surety. Hull v. Weaver, 
48 Pa. Super. 290. 

[b] Equitable defenses not avail- 
able at law.—(1) It is not a defense 
in an action at law to a surety that 
he became such at the request of the 
creditor. Scott v. State, 2 Md. 284 
(conceding for the sake of argu- 
ment only that it would be a good 
defense in equity). (2) A defense 
that the surety has been discharged 
by agreement between the creditor 
and the principal debtor cannot be set 
up although available in equity. 
Farmers’ Bank v. Horsey, 1 Del. 514. 

51. See supra § 38. 

52. U. S. Sprigg v.. Mt. Pleasant 
Bank, 10 Pet. 257, 9 L. ed. 416. 

Ala.—Fluker v. Henry, 27 Ala. 403. 

Ind.—Menaugh vy. Chandler, 89 Ind. 
94. 

La.—Edward B. Bruce Co. v. Lam- 
bour, 123 La. 969, 49 S 659; Etzberger 
v. Menard, 11 Mart. 434. 


Mo.—MecMillan y. Parkell, 64 Mo. 


286; Picot v. Signiago, 22 Mo. 587; 
Minor v. Woodward, 179 Mo. ne 333, 
166 SW 8565. 
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Bonding Co. v. U. S., 233 Fed. 364, 147 


CCA 300. 

Ala.—U. S. Fidelity, etce., Co. v. 
Dothan, 174 Ala. 480, 56 S 953; Evans 
v. Keeland, 9 Ala. 42. 

Ark.—Troxler y. Wilson, 133 Ark. 
216, 202 SW 819. 

Ga. 5 Ga. A. 206, 
62 SE 1017. 

Iowa.—Iowa Bonding, etc., Co. v. 
Wagner Co., 203 Iowa 179, 210 NW 
775; Dolan v. Buckley, 197 Iowa 1363, 


199) SIN Wines 02s 
Bank v. 
S158: 

La.—-Brander v. Garrett, 19 La. 455 

N. Y.—Aeschlimann y. Presbyterian 
Hospital, 165 N. Y. 296, 59 NE 148, 80 
AmSR 723; Forsythe v. U. S. Fidel- 
He etc., Co., 130 Mise. 569, 224 NYS 

N. C.—People’s Bank y. Loven, 172 
N. C. 666, 90 SE 948. 

Philippine. i Chamber of 
Commerce v. Pua Te Ching, 16 Philip- 
pine 406. 

{a] Defenses available to surety. 
—(1) Nonperformance of conditions 
by obligee, whereby principal de- 
faulted, is available as a defense to 
sureties. Bittner v. Bangert, 35 Pa. 
Super. 448 (nonperformance by land- 
lord to keep building in repair). (2) 
Failure of consideration as to princi- 
pal. Troxler v. Wilson, 133 Ark. 216, 
202 SW 819; Duggan v. Monk, 5 Ga. 
A. 206, 62 SE 1017. (3) Fraud in in- 
ducing a principal to make a promise. 
Columbus City Nat. Bank v. Jordan, 


Columbus City Nat. 
Jordan, 139 Iowa 499, 117 NW 


187 Ala. 122, 65S 817, 52 LRANS 1146. 
(2) The surety on a stay bond cannot, 
after the principal’s default, avail 
itself of alleged fraud practiced on 
the principal in securing a stipulation 
for the stay, without an affirmative 
action by the principal to avoid the 
stipulation for the fraud. Ettlinger 
v. National Surety Co. 221 ANG Ye £6. 
117 NE 945, 3 ALR 865. 

[b] Where principal is alleged to 
be a slave, the rule that a surety can- 
not plead matters personal to the 
principal obligor cannot be applied. 
Levy v. Wise, 15 La. Ann. 38. 

63. U. S.—U.S. v. National Surety 
Co., 20 F. (2a) 972. 

Ala.—Van Kirk v. Adler, 111 Ala: 
104, 20 S 336; BHvans v. Keeland, 9 
Ala. 42. 

Ind.—McCabe v. Raney, 32 Ind. 309; 
Burwell v. Columbia First Nat. Bank, 
86 Ind. A. 581, 159 NE 15. 

Iowa 
Iowa 699, 2 NW 987, 7 NW 155, 37 
AmR 229. : 

Miss.—Dillingham y. Jenkins, 15 
Miss. 479. 

Mo.—Union State Bank y. American 
Surety Co., 23 SW (2d) 10388. 

Mont.—McCormick ‘vewHubbell, 4 
Mont. 87, 5 P 314. But see Swanberg 
v. National Surety Co., 283 P T76t 
(holding that there cannot always be 
recovery against sureties whenever 
there can be a recovery against a 
principal, since a principal may be es- 
topped by some act or omission from 
making a defense open to the surety’). 

Okl.—M. S. Cohn Gravel Co. v. 
Southern Surety Co., 129 Okl. 171, 264 
P 206; Commercial ‘Casualty Ins. Co: 


ra 


§§ 329-333] 


made.°* Generally a surety cannot set up the de- 
fense that the contract is invalid if the principal 


could not.®® 


[§ 330] c. Defenses of Cosurety Available to 
Surety. Defenses which are purely personal to a 
cosurety and not interposed by him cannot be availed 
: So, where one of the cosureties 
is discharged in equity by the conduct of the creditor, 
a judgment in favor of the cosurety so discharged 
from liability does not operate to discharge a co- 
surety who is not in a position to avail himself of a 
like defense personal to himself.®7 

[§ 331] d. Counterclaim and Set-Off—(1) Of 
Subject to the rules relating to re- 
coupment, set-off, and counterclaim generally,®® 
sureties, when sued, can set off their claims against 
A surety may interpose as a counter- 
elaim a judgment held by him against plaintiff,”° 
and may counterclaim for damages arising out of 


of by a surety.®® 


Surety’s Claim. 
plaintiff.®° 


215, 262 P 


AS ee v. White, 65 Pa. Super. 

S. D.—Rathgaber v. Horton, 52 S. 
D. 436, 218 NW 148. 

W. Va.—Point Pleasant v. Greenlee, 
Ags Va. 207, 60 SE 601, 129 AmSR 

“If the principal could abide by the 
contract, and the surety repudiate it, 
the strange result would be produced, 
that the principal would retain the 
fruits of the contract, whilst the sure- 
ty would avoid the performance of 
his obligation, on the ground of its 
invalidity, in direct opposition to the 
acts of his principal, admitting that 
the contract was valid. This would 
be to destroy the accessorial char- 
acter of the contract of suretyship, 
without imposing on the surety the 
obligations of a principal debtor.” 
Evans v. Keeland, 9 Ala. 42, 46 

[a] Waiver or preclusion of the 
principal to urge a defense will pre- 
vent the surety from urging it. Van 
Kirk v. Adler, 111 Ala. 104, 20 S 336. 

[b] Fraud inducing execution of a 
note is a defense personal to the prin- 
cipal, and not to the sureties. Bur- 
well v. Columbia First Nat. Bank, 86 
Ind. A. 581, 159 NE 15. 

; 64. State v. Duggan, 102 W. Va. 
312, 185 SE 270. 

65. Villiere v. Armstrong, 4 Mart. 
N. S. (La.) 21; State v. Seabrook, 42 
S. C. 74, 20 SE 58. 

{a] Tllustrations.—(1) A _ surety 

On a promissory note given for the 
price of land sold at an administra- 
tion sale cannot set up the invalidity 
of the sale as a defense. Lathrop v. 
Masterson, 44 Tex. 527. (2) A bond 
payable in ‘‘current money of the 
United States” is valid, and a judg- 
ment thereon will not be arrested on 
the ground that such currency is not 
known to the laws. Hall v. Belt, 8 
Gill & J. (Md.) 470. 
. 66. Burwell v. Columbia First Nat. 
Bank, 86 Ind. A. 581, 159 NE 15; Sul- 
phur Deposit Bank v. Peak, 110 Ky. 
579, 62 SW 268, 23 KyL 19. 

67. Maryland Fidelity, etc., Co. v. 
Phillips, 235 Pa. 469, 84 A 432. 

68. See generally  Set-Off 
Counterclaim [34 Cyc 818]. 

69. U. S.—Maryland Fidelity, etc., 
Co. v. Duke, 293 Fed. 661. 

Ky.—Terhune v. Adams, 7 Ky. Op. 
248. 

Mo.—State v. U. S. Fidelity, 
Co., 185 Mo. A. 160, 115 SW 1081. 

Pa.—South Philadelphia State Bank 
v. National Surety Co., 8 Pa. Dist. & 
Co. 93 [rev on other grounds 288 Pa. 
300, 135 A 748]; Seybert v. Hicks, 1 


v. Breckenridge, 128 Okl. 
208 


and 


etc., 


Kulp 45. 
Tex.—Bell v. Campbell, (Civ. A.) 
143 SW 953. 
[a] Rule applied.—(1) The surety 


on a principal note, as the purchaser 
o£ collateral, is entitled to the excess 
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the failure of plaintiff to perform an agreement 
which was the inducement of the surety to assume 
the relationship.7! But where by statute the counter- 
claim must be in favor of all defendants,7? a sure- 
ty cannot set up a personal debt due him from 
plaintiff in an action against him and his principal.7® 

[§ 332] (2) Of Gosurety’s Claim. 
cannot set off a claim of his cosurety,7* but the co- 
surety can intervene for the purpose of setting off 
a claim against the creditor.7® 

[§ 333] (8) Of Principal’s Claim—(a) In Joint: 


One surety 


Action against Principal and Surety. As a defense 


surety.** 


value of collateral notes wrongfully 
disposed of by the pledgee, without 
tendering the amount due on the prin- 
cipal note. Ely Walker Dry Goods 
Co. v. Karnes, (Mo. A.) 9 SW (2d) 
245 (surety is liable for balance of 
principal if there was no excess col- 
lateral). (2) Where plaintiff occu- 
pies, as to the surety, the dual rela- 
tion of principal and creditor, the 
surety may set off a claim against 
plaintiff as principal in an action by 
plaintiff as creditor. South Phila- 
delphia State Bank v. National Surety 
Co., 8 Pa. Dist. & Co. 93 [rev on other 
grounds 288 Pa. 300, 1385 A 748]. 

[b] On insolvency of plaintiff, the 
surety may set off his own claim 
against him although jointly bound 
with his principal. Clark v. Sullivan, 
2 N. D. 103, 49 NW 416, 13 LRA 233. 

Set off of deposit in bank against 
liability to bank as surety see Banks 
and Banking § 5388. 
ake Cornell v. Donovan, 13 NYSt 

il 


71. Gaar v. Louisville Banking Co., 
11 Bush (Ky.) 180, 21 AmR 209; Mur- 
phy vi Hubble 2. Duy. -(ey.) 247° 
Sweet v. Archibald, 47 N. S. 35, 11 
DomLR 570, 12 EastLR 486. 


72. See statutory provisions, 

73. Corbett v. Hughes, '75 Iowa 
281, 39 NW 500. 

74. Bowyear v. Pawson, 6 Q. B. D. 
540. 

75. Burton v. Decker, 54 Kan. 608, 
Bie deen (sles 

76. See supra § 329. 


Deductions from amount due be- 
cause of usury see Usury [39 Cyc 
1075]. 

77. Merchants’ Bank v. Acme 
Lumber, etc., Co., 160 Ala. 435, 49 S 
782;. Craft v. Standard Acc. Ins, Co., 
(Ala. A.) 123 S 265; Waterman v. 
Clark, 76 Ill. 428. ; 

78. Ala.—McCreary v. Jones, 96 
Ala. 592, 11 S 600. 

Ark.—Woodruff v. State, 7 Ark. 333. 

Mass.—Warren v. Wells, 1 Mete. 


Wis.—Dart v. Sherwood, 7 Wis. 523, 
76 AmD 228. 

Wyo.—Great Western Ins. 
Pierce, 1 Wyo. 45. 

79. U. S.—U. S. v. Richardson, 223 
Fed. 1010,-139 CCA 386; U.S. v. Em- 
pire State Surety Co., 197 Fed. 429. 

Cal.—Temple St. Cable R. Co. v. 
Hellman, 103 Cal. 634, 37 P 580; Wick- 
ersham Co. v. Nichols, 22 Cal. A. 731, 
L6.Pa ba: 

Ga.—Webb-Harris Auto Co. v. In- 
dustrial Acceptance Corp., 164 Ga. 
54, 137 SH 770; Pickett v. Andrews, 
135 Ga. 299, 69 SE 478; Harrison y. 
Henderson, 4 Ga. 198; Stephens v. 
Blackwell, 24 Ga. A. 798, 102 SE 452. 

TJl.—Himrod v. Baugh, 85 Ill. 435; 
Luther }v. Mathis, 217 .Tll A. 596, 
Marcy v. Whallon, 115 Ill. A. 435; 
Haves v. Cooper, 14 Ill. A. 490; Engs 
v,. Matson, 11 Ill. A. 689.-.See. also 
Elia v. Bavuso, 204 Ill. A. 314; Gilliam 


(Glos aig 


available to a principal is generally available to a 
surety,® whatever defense is available to the prin- 
cipal by way of recoupment is also available to the 
Although there is some authority to the 
contrary,’* generally, when the principal and surety 
are sued jointly, a claim in favor of the principal can 
be set off against demand of creditor or obligee,*® 


v. Coon, 10 Ill. A. 43 (holding the rule, 
but deciding that judgment rendered 
must not be in favor of both princi- 
pal and surety). 

Ind.—Kinsey v. State, 71 Ind. 32; 
Larrimore v. Heron, 16 Ind. 350; Slay- 
back v. Jones, 9 Ind. 470; She Vie 
Jacoby, 10 Ind. A. 688, 38 NE 543; 
Ohio Thresher, etc., Co. v. Hensel, 9 
Ind. A. 328, 36 NE 716; Springfield 
Engine, ete, Co.ive Park,--3) Ind.2As 
173, 29 NE 444. 

Iowa.—Dolan v. Buckley, 197 Iowa 
1363, 199 NW 302. 

Kan.—Park v. Ensign, 66 Kan. 50, 
71 P 230, 97 AmSR 352. 

Ky.—M. Rumley Co. v. Wilcher, 66 
SW 7, 23*KylL 1745; Robinson v. 
Shelton, 4 KyL 996. 

La.—Brander v. Garrett, 19 La. 455. | 

Nebr.—Van Etten v. Kosters, 48 
Nebr. 152, 66 NW 1106; Raymond vy. 
Greene, 12 Nebr. 215, 10 NW 709, 41 
AmR 763. 

N. H.—Concord v. Pillsbury, 38 N. 
Pees Mahurin v. Pearson, 8 N. H. 

N. Y.—Springer v. Dwyer, 50 N. Y. 
19; Feinstein v. Jacobs, 139 App. Div. 
192, 123 NYS 750; Loring v. Morri- 
son, 15 App. Div. 498, 44 NYS 526; 
Newell v. Salmons, 22 Barb. 647. 

Oh.—Wagner v. Stocking, 22 Oh. 
ps 297; Goddard v. Pollock, 10 Oh. 


antic 

Okl.-—Willoughby v. Ball, 18 Okl. 
DSO OF LOL. 

Pa.—Hollister v. Davis, 54 Pa. 508. 

Tenn.—Guggenheim v. Rosenfeld, 9 


Baxt. 533. 
Whitecomb, 1 


vt.—Brundridge v. 
Gall, 65 W. Va. 


D..Chipm,. 180. 
W. Va.—Cross v. 
Baltimore, etc., R. 


276, 64 SE 533; 


Coj,.v. Jameson, 13 W.) Va.%8383) 7) 32 
AmR 775. 
[a] Insolvency of plaintiff is a 


sufficient reason for allowing a set- 
off in equity. Coffin v. McLean, 80 
N. Y. 560. 

{b] Where principal is insolvent, 
the surety may set off a debt due the 
principal from the creditor. Becker 
v. Northway, 44 Mtinn. 61, 46 NW 210, 
20 AmSR 543. 

[ec] Debt due from testator in his 
lifetime to the principal can be set 
off in an action on a bond given to 
the executors for a debt due the testa- 
tor. Crist v. Brindle, 2 Rawle (Pa.) 


{d] Although another action is 
pending against him alone, a claim 
may be set off by the principal in a 
suit against him and his surety. 
Concord v. Pillsbury, 33 N. H. 310. 

[e] Where principal has _ inter- 
vened and become a party defendant 
to an action against his surety, he 
may counterclaim against plaintiff. 
General Constr. Co. vy. Lakewood, 17 
OhaCir. CtaN..S:4L6b. 

[f] Judgment on separate debt.— 
Under a statute giving defendant “in 
an action arising on contract’ the 
right to counterclaim “any other 


196 [50 C.J.] 


against a relator,®® or against an assignee,®! un- 
less, in the latter case, the instrument is negotiable 
and the assignee a bona fide holder in due course.®? 
It has been held that the consent of the principal is 
necessary before the surety can avail himself of a 
set-off of the principal’s claim,®* and that this con- 
sent is shown by their joining in the plea of set-off.*4 

If suit is brought on several distinct claims, to 
which a set-off is allowed, it should be applied rat- 
ably; and a surety for a part of the claims has no 
right to have it applied first. to those debts for which 
he is liable. 

[§ 334] (b) In Suit against Surety Alone.*° In 
accordance with the rule that defenses available to 
the principal are likewise available to the surety,°* 
it has been held that a surety when sued alone may 
set off any claim which the principal can set off 
against the demand of the creditor;** and in some 
jurisdictions this privilege is secured to the surety 
by force of statute.*® It is, however, generally held 
that, in the absence of a statute permitting it,°? a 
surety cannot, when sued alone, avail himself of a 


claim of the principal against the creditor where he 
cause of action arising also on con- [a] 
tract, and existing at the com- 
mencement of the action,’’ the prin- 
cipal and sureties on an appeal bond 
may plead a. judgment obtained by 
the principal against the obligee upon 
a debt existing at the time the judg- 
ment appealed from was rendered. 
oe v. Conrad, 114 Mo. 651, 2i SW 
83 


tel Surety withont interest.—A 
statute allowing defendant in any 
action of contract to file any plea, if 


89. 
[a] 


pal, he may, 
alone, 
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Breach of warranty is availa- 
ble as a defense to the creditor’s ac- 92. 
tion against the surety alone. 
gin v. Holland, 16 Mo. 419. 
See statutory provisions; 
cases infra this note. 

Defenses generally.—Under a 
statute giving the surety the right to 
any defense available to the princi- 
in a suit against him 
set off any claim which his 
principal could have set off. Flagg 


[§§ 333-336 


has no interest in the eclaim,®! except upon the in- 


solvency of the principal®? or the creditor,?? or unless 
the principal consents thereto,®* and it has been as- 
signed to the surety.°> The assignment must have 
been made before the suit is brought.°° The prin- 
cipal may intervene and set off a debt in an action 
against the surety alone.®7 Sureties cannot set off 
a demand which their principal would not be entitled 
to set off.°8 The claim of the principal must be 
due®® and be a liquidated demand.1 

[§ 335] (ce) Interest. Interest should be allowed 
on an amount due from the creditor to the principal 
when such amount is applied by way of set-off.” 

[§ 336] 5. Conclusiveness of Adjudication against 
Principal in Action against Surety.? For what pur- 
pose and to what extent a judgment against a prin- 
cipal may be introduced in evidence against the 
surety is a matter about which there is much con- 
trarity of opinion in the decisions of the courts,* 
and it is said to be difficult to find in the books a 
question on which the cases are in more hopeless 
conflict,® since whether or not a judgment against the 
principal is conclusive as to the surety must be de- 
ton Nat. Bank,” (Alay 42S: 136; 

U. S.—Tidewater Coal Bxch. 

v. New Amsterdam Casualty Co., 20 


F. (2d) 951; Maryland Fidelity, ete., 
Co. v. Duke, 293 Fed. 661. : 
4 


Minn.—Becker v. Northway, 

Minn. 61, 46 NW 210, 20 AmSR 543. 
N. Y.— Morgan Vv. Smith, 7 Hun 244 

fati< 20MIN geese as 

tin,56 Barb. 13: 


Oh.—Armstrong v. Warner, 49 Oh. 
St. 376, 31 NE 877, 17 LRA 466 [aff 


Scrog- 


and 


Wright v. Aus- 


the contract be by deed, alleging any 
matter arising after execution which 
would entitle him to relief in equity, 
does .not authorize sureties jointly 
sued with the principal on a bond for 
the purchase price of land to plead as 
set-off damages suffered by the prin- 
cipal by reason of a breach of war- 
ranty of title, as the sureties do not 
have any interest in such cause of 
action. Kinzie v. Rieley, 100 Va. 709, 
42 SE 872. 

{h] In action to recover for money 
stolen by a principal while in pldain- 
tiff’s employ, defendant may not set 
off amounts due the principal as sal- 
ary. Nye Schneider Fowler Co. v. 
Barnes, 179 App. Div. 239, 166 NYS 
461 


Myers v. State, 45 Ind. 160. 
Hoffman v. Zollinger, 39 Ind. 
461; Brundridge v. Whitecomb, 1 D. 
Chipm:. GV t.) 1810. 

82. Armstrong v. Warner, 49 Oh. 
St. 376, 31 NE 877, 17 LRA 466 [aff 
10 Oh. Dec. (Reprint) 434, 21 CincL 
Bulls Gi. 

83. Luther v. Mathis, 211 Ill. A. 


Luther v. Mathis, supra. 
Franklin Bank v. Cooper, 
Me. , 

86. Right of surety to set off usury 
see Usury [389 Cyc 1075] 


87. See supra § 329. 
88. Ill.—Meyer v. Stookey, 3 Ill. 
APS Sib; 


Kan.—Park:-v. Ensign, 66 Kan. 50, 
71 P-230; 97 AmSR 352. 

Ky.—Harlan Fuel Co. v. Wigging- 
ton, 203 Ky. 546, 262 SW 957. 


La.—Bronaugh v. Neal, 1 Rob. 23. 

oe —Scroggin Vi Holland, 16 Mo. 
41 

on C.—Jarratt v. Martin, 70 N. C. 
459. 


Oh.—Wyman y. Robbins, 51 Oh. St. 
98, 37 NE 264. 

Tex.—-Aultman, ClCH On Va Hefner, 
67 Tex. 54, 2 SW 861. 

Va.—Edmunds v. Harper, 31 Gratt. 
(72 Va.) 637. 

Eng.—Bechervaise v. Lewis, L. R. 7 
CHP arsii2: 


ES ee 
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v., Locke,-74 Vt.i320, 52. A. 424. LO-s Ohar+Dec: (Reprint) 434, 21 
[b] Statute authorizing set-off by | CincLBul 136]. 

principal.—A_ statutory provision re- Okl.—Willoughby v. Ball, 18 Okl. 

lating to set-off, allowing the set off | 535, 90 P 1017. 

of a claim due a part of defendants 93. Maryland Fidelity, etc., Co. v. 

when the relation of principal and] Duke, 293 Fed. 661; Armstrong v. 

surety exists between them, and the] Warner, 49 Oh. St. 3105) ok ON Ee 82 is 

person entitled to the set-off is prin-|/17 LRA 466 [aff 10 Oh. Dec. (Re- 

cipal, has been held to allow the sure-| print) 434, 21 CincLBul 136]; Smith 

ty to avail himself of the claim which |] y. Wainwright, 24 Vt. 97. 

his principal could have set off. Kin- 94. Ala.—Merchants’ Bank Vv. 

zie v. Riely, 100 Va. 709, 42 SH 872. Acme Lumber, etc., Co., 160 Ala. 435, 
90. See statutory provisions. 49 (S732. Maryland Fidelity, ete., 
91. U. S.—Tidewater Coal Exch. v. | Co. v. Walker, 158 Ala. 129, 48 S 600; 

New Amsterdam Casualty Co., 20 F.| Lynch v. Bragg, 13 Ala. 773; Cole v. 

(2d) 951; Joyce v. Cockrill, 92 Fed. Justice, 8 Ala. 793; Winston v. Met- 

838, 35 CCA 38 [aff 179 U. S. 591, 21] calf, 6 Ala. 756. 

SCt 227, 45 L. ed. 332]. Ill.—Wieland v. Oberne, 20 Ill. A. 
Colo.—Thalheimer v. Crow, 13 Colo. | 118: Graff v. Kahn, 18 Ill. A. 485. 


SUNMycemeer Tie os 
Ga.—Mordecai 
364. 
Ill.— Graft v. Kahn, 18 Ill. A. 485. 
La.—Purdy v. Forstall, 45 La, Ann. 
814,13 8 95. 
Gantt v. Bowie, 2 Harr. & J. 


v. Stewart, 37 Ga. 


374. 

Mass.—Rawson v. Rawson, 105 
Mass. 214. 

N. Y.—Elliott v. Brady, 192 N. Y. 
221, 85 NE: 69, 127 AmSR 898, 18 


Lasher v. Williamson, 
Springer v. Dwyer. 50 
IN Ms Ose rrennry” vip Daleyy. lv) wel 
210; ator een x Smith, 7 Hun 244 
[ati TOON Ye 537]; "New York ve Par- 
ker Vein SS. Co, 21 N. Y. Super. 300; 
McKensie v. Farrell, TINY Spe#;n 
192; La Farge v. Halsey, 14 oN UY: 
Super. SGU IN aS on ea goes) la 

Okl1.—Willoughby vy. Ball, 18 Okl. 
DO Ouse Oiligis 
ten C.—Cantey v. Blair, 19 S. C. Eq. 

Tenn.—Phenix Iron Works Co. v. 
Rhea, 98 Tenn. 461, 40 SW 482 [aff 
(Ch. A.) 38 SW 1079]. 

W. Va.—Baltimore, ete., R. Co. v. 
Bitner, 15.-W. Va. 455, 36 AmR 820. 

Ont.—Gray v. Smith, (Gi Gs, (Ns 18% 
(ONS NOHs 

[a] Amount collected on collat- 
eral given by the principal to a cred- 
itor cannot be set off in an action 
against the surety. Noble v. Annis- 


LRANS 600; 
Ds It Wy OIL) 2 


Iowa. —Dolan vy. Buckley, 197 Iowa 
1363, 199 NW 302; Cohn yv. Brom- 
berg, 185 Iowa 298, 170 NW 478; 
Reeves v. Chambers, 67 Iowa 81, 24 


NW 602. 

Pa.—-Balsley v. Hoffman, 13 Pa, 
603; Westinghouse Electric, etc., Co. 
Vv. Wilson, 63 Pa. Super. 294, 

Tenn. —Phoenix Tron’) Works Conve 
Rhea, 98 Tenn. 461, 40 SW 482 [aff 
(Ch. A.) 38 SW 1079]. 

95. Thalheimer v. Crow, 13 Colo. 
397, 22 P 779; Wieland v. Oberne, 20 
DLL ALS Graff v. Kahn, 18 Ill. A. 
485; La Farge Vis Halsey, a) NEY: 
Super. 171, 4 AbbPr 397; Snyder v. 
Frankentfield, AS Raww Dist 767. 

96. Ewen v. Wilbor, 208 Tll. 492, 
70 NE 575 [aff 99 Ill. A: 132]. 

97. Becker v. Northway, 44 Minn. 
61, 46 NW 210, 20 AmSR 543. 


98. Gentry Vv. Jones, 6 J. J. Marsh. 
(Ky.) ee Robinson vy. Shelton, 4 
KyL 99 

99. naramerte Opera House Bldg. 


vasl v. Wilson, 223, 67 NW 
1 Kinzie v, Rieley, 100 Va. 709, 
42 SE 872. 
Aan Bronaugh v. Neal, 1 Rob. (La.) 
3. Effect of judgment in favor of 
principal see supra § 150. 
4. Grommes vy. St. Paul Trust Co., 
147 Ill. 634, 35 NE 820, 37 AmSR 248. 
5. Ballatine v. Fenn, 84 Vt. 117, 


109 Mich. 


' 


§ 336] 


termined from the nature of the surety’s obligation 
and the language and terms of the contract. of sure- 
NS a general rule, in all cases where the 
liability of a surety is dependent on the outcome of 
litigation in which his principal is or may be in- 


tyship.® 
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volved, a judgment against the principal is binding 


78 A 713, 40 LRANS 698. 

G. Calhoun v. Gray; “150 ,.Mo. <A. 
591, 131 SW 478; Peo. v. Donohue, 
70 Hun 317, 24. NYS 437%. 

[a] Where surety has bound him- 
self to pay any balance that shall ap- 
pear to be due by the principal to 
the obligee, a judgment against the 
principal in action of account render 
is conclusive on him. Holmes v. 
Hrost,.125. Pa. 328, 17 A 424, 

{b] Particular judgments held 
conclusive.—Judgment against a con- 
tractor for materials is conclusive on 
the surety on the contractor’s bonds 
to secure payment of claims of ma- 
terialmen. Mitten v. Caswell-Run- 
Vahs Co. 52 Indsea. 521299) NEY 47; 
Philadelphia v. Pierson, 217 Pa. 193, 
66 A 321. 

Liability of surety as dependent 
upon contract see supra § 126. 

7. U. S.—Bierce v. Waterhouse, 
219° Us_S:, 320, 31. SCt 241, 55. lL. ed. 
237; Washington Ice Co. vy. Webster, 
Loy S. 1426.08) SSCS 47 31 ie ed: 
799; Pennsylvania v. Fidelity, etc., 
Co., 180 Fed. 292; McClaskey v. Barr, 
79 Fed. 408; Griswold v. Hazard, 28 
Fed. 597. 

Ala.—Bradford v. 18 

202, 


Ala. A. 138, 90 S 809. 

Cal.—Pico v. Webster,-14 Cal. 

73 AmD 647; Riddle v. Baker, 13 Cal. 
295; Easton v.-Boston Inv. Co., 51 
@CaleyAy 246, \196-P 796: 

Fla.—Archibald v. Donald, 124 §S 
175; Fariss v. Holly, 95 Fla. 360, 116 
S 763; Evans vy. Kloeppel, 72 Fla. 
ZOn4 moms: 180%. 

Ga.—Price vy. Carlton, 121 Ga. 12, 
48 SH 721; Waldrop v. Wolff, 114 Ga. 
610, 40 SE 830; Jones v. Findley, 84 
Ga. 52, 10 SE 541; Harvey v. Head, 
68 Ga. 247; Mitchell v. Toole, 63 Ga. 
93; Johnston v. Sheppard, 22 Ga. A. 
206, 95 SE 743; Jordan v. Thornton, 
5 Ga. A. 537, 638 SE 601. 

Ill.—Nevitt v. Woodburn, 160 Ill. 
203, 48 NE 385, 52 AmSR 315; Housh 
v. Peo., 66 Ill. 178; Peo. v. Revelli, 
184 Ill. A. 233; Meyer v. Purcell, 114 
HieweA, 472 Mate 214. 962,273" INE 
392]. 

Ind.—Shaver v. Kappellas, 83 Ind. 
A. 338, 146 NE 858. 

Iowa.—Sherman v. Smith, 185 lowa 
654, 169 NW 216; Shenandoah Nat. 
Bank v. Read, 86 Iowa 136, 53 NW 96. 

Kan.—Kennedy. v. Brown, 21 Kan. 
Aucate 

Ky.—Mershmam y. Robert Field 
CO Za SW, tele 

La.—Fusz v. Trager, 39 La. Ann. 
292, 1 S 535; Harrell v. Sanders, 26 
La. Ann. 691; Corning v. Elliott, 10 


Lawrence, 


La. Ann. 753; Keane v. Fisher, 10 La. 
Ann. 261. 
Mass.—Woogmaster v. National 


Surety Co., 260 Mass. 184, 157 NE 44; 
Cohen & Hammond, Ine. v. Arnold, 
250 Mass. 255, 145 NE 463; Salvin v. 
Sidman, 230 Mass. 278, 119 NE 704; 
Tapley v. Goodsell, 122 Mass. 176; 
Cutter v. Evans, 115 Mass. 27; Way 
v. Lewis, 115: Mass. 26; Tracy v. Ma- 


loney, 105 Mass. 90; Tracy v. Good- 
win, 5 Allen 409. 

Mich.—Graff v. Epstein, 238 Mich. 
Dea velo IN We L90r Sauer ov, Detroit 


Fidelity, etc., Co., 237 Mich. 697, 213 
NW 98, 51 ALR 1485; Peo. v. Lan- 
ing, 73 Mich. 284, 41 NW 424; Loth- 
rop v. Southworth, 5 Mich. 436. 

Miss.—Higdon vy. Vaughn, 58 Miss. 
572. 

Mo.—Hecht Bros. Clothing Co. v. 
Walker, (A.) 279 SW 1059; Pierce v. 
Campbell, 217 Mo. A. 179, 274 SW 
875; Dolfuss v. Cohen, (A.) 261 SW 
754; Vulean Steam Shovel Co. v. 
Cobb, (A.) 199 SW 448; Scientific 


American Club v. Horchitz, 168 Mo. 
A. 35, 151 SW 475; Calhoun v. Gray, 
150 Mo. AS OUT 131 SW 478; Ober- 
beck v. Mayer, 59 Mo. A. 289; Mc- 
Fall v. Dempsey, 43 Mo. A. 369. 
Nebr.—Pasewalk vy. Bollman, 29 
Nebr, 519, 45 NW 780, 26 AmSR 399. 
Wa H.—Towle v. Towle, 46 N. H. 


N. Y.—Severson v. Macomber, 212 
Ne a¥e7 274, 106) NE 72; Christal. v; 
Kelly, 88 N. Y. 285 [aff 24 Hun 155]; 
Binsse v. Wood, 37 N. Y. 526 [aff 47 
Barb. 624]; New. York Methodist 
Churches v. Barker, 18 N. Y. 463; 
Van Almkerk y. H. C. S. Motor Sales 
Corp.,.208 App. Div. 464, 203 NYS 
639; Barber v. Rutherford, 12 Misc. 
33, 33 NYS 89 [aff 10 Misc. 784, 30 
NYS 1129]. 

N. C.—Davis Bros. Co. v. Wallace, 
190) N.C. 543, 130 SH 176; “Council 
v. Averett, 90 N. C. 168; Harker v. 
Arendell, 74 N. CG. 85. 

N. D.—Grace City First State Bank 
v. Bradley, 57 N. D. 159, 220 NW 848; 
Clark v. Ellingson, 35 N. D. 546, 161 
NW 199. 

Oh.—Richardson v. 
Bank, 57 Oh. St. 299, 48 NE 1100; 
Jaynes v. Platt, 47 Oh? St: 262; (24 
NE 262, 21 AmSR 810; Hoiles v. 
Maryland Fidelity, etc., Co., 18 Oh. 


A. 332. 

Okl.—Dupree v. Jordan, 123 Okl. 91, 
252 P 67; Whitehead v. Cook, 100 Okl. 
282.999 BP 254) 

Pa.—Giltinan v. strong: 64 Pa. 242. 

Tex.—Craven v. Buchanan, (Civ. A.) 
ae soy. 89. 

Ross v. McLauchlan, 7 Gratt. 


People’s Nat. 


(48. Va) 86. 
Wash.—Hafner v. U. S. Fidelity, 
ete, (Co; (126 Wash. 67.0.0 219% BP fe 


Larson v. Deering, 97 Wash. 616, 166 
P 1119; Costello v. Bridges, 81 Wash. 
192, 142° P 687%, LRAIL9I5 A853. 

W. Va.—State v. Myers, 74 W. Va. 
488, 82 SE 270; Point Pleasant v. 
Greenlee, 63 W. Va. 207, 60 SE 601, 
129 AmSR 971; State v. Nutter, 44 
W. Va. 385, 30 SE 67. 

Wis.—Shepard v. Pebbles, 38 Wis. 
BWieie 

Wyo.—White Auto. Co. v. Hamilton, 
81 Wyo. 390, 226 P 687. 

“Notwithstanding the wide divers- 
ity of opinion in other respects, it 
may now be considered a well estab- 
lished principle that, when the sure- 
ty, either by the express terms of his 
agreement or by a fair and reason- 
able implication from the nature and 
intent of his obligation, has under- 
taken to pay the damages and costs 
which may be recovered against his 
principal, he is, in the absence of 
fraud or collusion or other equitable 
defenses, conclusively bound by the 
judgment, though he had no notice of 
the suit against his principal.” Cos- 
tello v. Bridges, 81 Wash. 192, 198, 
142 P 687, LRAI1915A 853. 

“An exception to the general rule 
that only parties and their privies are 
bound by a judgment is where a sure- 
ty expressly covenants against the 
rendition of a judgment against his 
principal. Craven v. Buchanan, (Tex. 
Civ. A.) 248 SW 89, 91. 

[a] Consolidated actions.—Where 
bonds are given for performance of 
judgments in separate actions which 
are consolidated by agreement, the 
sureties are bound by the judgments 
rendered on the verdict in the consol- 
idated case. Paulk vy. South Georgia 
Bldg., ete., Co., 152 Ga. 646, 111 SE 
26 


[b] Forthcoming bonds, — (1) 
Sureties on a forthcoming bond in re- 
plevin are represented in the proceed- 
ings by the principal, are bound by his 
acts, and are quasi parties to the suit 
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and conclusive on the surety,’ and the surety cannot 
interpose defenses which should or might have been 
set up in the action in which the judgment was re- 
covered,* or attack the validity of the judgment,® 
except for fraud or collusion!® or want of jurisdic- 


(Fariss v. Holly, 95 Fla. 360, 116 S 
763; Evans v, Kloeppel, 72 Fla. 267, 
73 S 180), (2) and need not be given 
notice of the steps of the proceedings 
(Fariss v. Holly, supra). (3) Lack 
of notice to the sureties on a forth- 
coming replevin bond in replevin is 
not ground for vacating orders on mo- 
tion, under Rev. Gen. St. (1920) § 
3488. Fariss v. Holly, supra 

fer ra Quebec.—A judgment 
against the principal debtor is res 
judicata against his surety, provid- 
ed that the judgment defines and de- 
termines the responsibility of the 
principal debtor in the matter cov- 
ered by the _ security. Morgan v. 
Western Assur. Co., 13 Que. K. B. 49 
[rev 24 Que. Super. 88]. 

8. Ark.—Hines v. Martin, 175 Ark. 
1005, 1 SW (2d) 86. 

Fla.—Fariss Ve ELOY) 95 Wa oO. 
116 S 768; Evans vy. Kloeppel, 72 Fla, 
267, 73 S 180. 

Ga.—Johnston_ v. Sheppard, 22 Ga. 
A. 206, 95 SE 743; Jordan v. Thornton, 
5 Ga. A. 537, 63 Sir 601. 

Towa.—Windahl v. Vanderwilt, 200 
Iowa 816, 203 NW 252. 

Kan.—Toelle v. Been ie Surety Co., 
115 Kan, 425, 223 P 256. 

ey Y._Kmetz v. De Ronde, 231 N. 

2595, 1381 NE 907 [rearg den 231 N. 
e 641 mem, 132 NE 921 mem]. 
Oh.—Hoiles v. apeysone Fidelity, 


Cte Con, L8sOnh- 

Okl.—Coleman _v. Locke, 136 OKI. 
81, 276 P 492; Schlegel v. Martin, 106 
Oki, Zo zee 2F 


Wyo.—White Auto. Co. v. Hamilton, 
31 Wyo. 390, 226 P 687. 

[a] Conclusiveness of award.—A 
surety on a building contract con- 
taining an arbitration clause who, al- 
though notified of the time and place 
of hearing before the arbitrator, did . 
not appear, is concluded from rais- 
ing questions in a subsequent action 
upon its bond, which should have been 
raised by its principals, the contrac- 
tors, and which were clearly within 


the arbitrator’s jurisdiction. Con- 
neaut Lake Agricultural Assoc. v. 
Pittsburg. Surety Co., 225 Pa. 592, 74 
A 620, 

9. Ga.—Hogan v. Scott, 146 Ga. 
126, 90 SE 8638. 

Ill.— Garrity v. Biger, 272 Ill. 127, 


111 NE 735 [aff 246 U. S. 97, 38 SCt 
298, 65 L. ed. 596]. 


Ind.—Shaver v. Kappellas, 83 Ind. 
A. 338, 146 NE 858. 
Mass.—Woogmaster v. National 


Surety Co., 260 Mass. 184, 157 NE 44; 
Tracy v. Maloney, 105 Mass. 90. 

Mich.—Sauer v. Detroit Fidelity, 
etc., Co., 237 Mich. 697, 213 NW 98, 5 
ALR 1485. 

Mo.—Vulcan Steam Shovel Co. v. 
Cobb, (A.) 199 SW 448. 

N. Y.—Keating v. Equitable Surety 
Co., 134 Misc. 491, 285 NYS 281. 


Okl.—U. S. Fidelity, ete., Co. v. 
Yoder, 281 P 974; State v. Littrell, 99 
OKl. 232, 226 P 872. 

Pa.—Clauss v. Ainey, 279 Pa. 534, 


124 A 183. 

R. I.—Andrews. v. Abbott, 49 R. I. 
255, 142 A 227. 

Vt.—Parkhurst. Vv. Sumner,. 23. Vt. 
538, 56 AmD 94. 

Wyo.—White Auto. Co. v. Hamilton, 
31 Wyo. 390, 226 P 687. 

[a] Rule applied.—Surety on bond 
to dissolve attachment could not col- 
laterally attack order that bonds be 
filed nune pro tune and special judg- 
ment be entered against bankrupt 
principal. Woogmaster vy. National 


Surety Co., 260 Mass. 184, 157 NE 
44, 

10. Ga.—Branan v. Feldman, 158 
Ga. 377, 123 SH 710. 

Ill.— Garrity v. Higer, 272 Ill. 127, 


111 NE 735 [aff 246 U. 8S, 97, 38 SCt 
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tion.?1 


298,65 L. ed. 596]; Nevitt v. Wood- 
burn, 160 Ill. 203, 43 NE 385, 52 AmSR 
315; Housh v. Peo., 66 Ill. 178; Ral- 
ston v. Wood, 15 ml. 159,58 AmD 604; 
Elder vy. Prussing, 101 Ill. ‘ f 

Me.—Dane v. Gilmore, 51 Me. 544. 

Mass.—Woogmaster v. National 
Surety Co., 260 Mass, 184, 157 NE 44; 
Salvin v. Sidman, 230 Mass. 278, 119 
NE 704. 

Mo.—Vulean Steam Shovel Co. v. 
Cobb, (A.) 199 SW 448; Calhoun v. 
Gray, 1 150 Mo, A. 591, 131 SW 478. 

N. H.—Great Falls Mfg. Co. v. Wor- 
ster, 45 N. H. 110. 

N. C.—Parker v. Woodside, 
€.. 296 

Vt.—Parkhurst v. Sumner, 
538, 56 AmD 94 

[a] If a surety apprehends any 
fraudulent collusion between the ob- 
ligee and the principal as to the de- 
cree, his perce is in chancery for 
relief against the bond. Lothrop v. 
Southworth, 5 Mich. 436. 

11. Fall River v. Riley, 140 Mass. 
488, 5 NE 481; U.S. Fidelity, etc., Co. 
v. Yoder, (Okl.) -281 P 974; Dupree v. 
Jordan, 123 Okl. 91, 252° P 67. 

a Se supra text and notes) 7-11. 

S.—Moses v.'U. S., 166 U. S. 
571° “17 Sct 682, 41 L. ed. 1119; Equi- 
table Surety Co. v. Muddy ‘Bottom 
Swamp Land Dist. No. 1, 256 Fed. 773, 
168 CCA 119; Gillespie v. Riggs, 253 
Fed. 943, 165 CCA 385; Union Guar- 
anty, ete., Co. v. Robinson, 79 Fed. 
420, 24 COA 650; Dexter, ete., Co. v. 
Sayward, 66 Fed. 265 [aff 72 Fed. 758, 
‘19 CCA 176; Berger v. Williams, 3 
F. Cas. No. 1, 341, 4 McLean 577. 

Ark.—Baxter County Bank v. Ozark 
Ins: Co., 98 Ark, 143, 1385 SW 819; 
Ingle v. Batesville Grocery Co., 89 
Ark. 378, 117 SW 241. 

Colo.— American Surety Co, v. Mor- 
ris, 78 Colo. 504, 242 P 983. 

D. C.—Howegate VorUs Si, 3 ADDs uc 
fateel Gon U. Seok, Le SCt 682, 41 L. 
ed. 1119]. 

Ga.—Price v. Carlton, 121 Ga. 12, 
48 SE 721; Haddock v. Perham, 70 
Ga. 572; Bradwell v. Spencer, 16 Ga. 
578; Calvitt v. Savannah, 24 Ga. A. 
481, 101 SE 129. 

Ill.—Henry v. Heldmaier, 226 I1l. 
152, 80 NE 705 [aff 129 Ill. A. 86]. 
See also Lesczauskis v. Downs, 208 Ill, 
A...257, 

Iowa.—Charles v. Hoskins, 14 Iowa 
471, 83 AmD 378 [disappr McConnell 
v. Poor, 113 Iowa 133, 84 NW 768,52 
LRA 312]. 

Kan.—Topeka v. Ritchie, 102 Kan. 
384, 170 P 1003; Park y. Ensign, 66 
Kan. 50, 71 P 230, 97 AmSR 352. 


29 N. 
23 Vt. 


Ky. acken, 32 SW 609, 
17 KyL 785. 
La.—Hopkins v. National Surety 


Co., 154 La. 61, 97 S 297; Macready v. 
Schenck, 41 La. Ann. 456, 6 S 517. See 
Lartigue v. Baldwin, 5 Mart. 193 
(holding that judgment is not evi- 
dence as to damages against surety, 
although it is properly admitted in 
evidence). 

Md.—Graffiin v. State, 103 Md. 171, 
63 A 378, 7 AnnCas 1061; Parr v. State, 
TE Ma. 220) 17 Ay 10203" Roberts _v. 
Woyen Wire Mattress Co., 46 Md. 374; 
Iglehart v. State, 2 Gill & J. 235. 
But see Beall v. Beck, 3 Harr & M. 
242 (holding that judgment is not ad- 
missible). 

Mich.—Sauer v. Detroit Fidelity, 
CLC A COr, 2a aNvICh. sOUnn aloe NEV 9 8, 
51 ALR 1485; Sommers vy. National 


Where, however, the liability assumed by 
the surety is not contingent upon the outcome of liti- 
gation, in which his principal is or may be involved,” 
while a judgment against the principal is in some 
jurisdictions held to be prima facie evidence against 
the surety,?* unless obtained by fraud or collusion,** 

it is not conclusive as against him,’® and he may 
offer as a defense any matter which could have been 
interposed in the action in which the judgment was 
recovered,'® and may show that the judgment was 
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surety’s 


Surety Co., 229 Mich. 422, 201 NW 443; 
McPharlin v. Maryland Fidelity, etc., 
Co., 162 Mich. 141, 127 NW 307; Stev- 
ens y. Pendleton, 83 Mich. 342, "47 NW 
1097, 85 Mich. 137, 48 NW 478; Knick- 
erbocker Vv. Wilcox, 83 Mich. 200, 47 


NW 123; 21 AmSR 695; Peo. v. Mer- 
sereau, 74 Mich. 687, 42 NW 153. 
Mo.—State v. Grace, 26 Mo. 87; Cal- 


houn v. Gray, 150 Mo. A. 591, 131 SW 


478. 

Okl.—Peery v. Merrill, 75 Okl. 55, 
179 P28. 

S. D.—Farmers’- El. Co. v. U.S. 
Fidelity, ete., Co., 41 S. D. 614, 172 
NW 519 
[Rp eae at sedate v. Butler, 6 Lea 


Tex.—Browne vy. French, 3 Tex. Civ. 
A. 445, 22 SW 581i. Contra Glasscock 
v. Hamilton, 62 Tex. 143. 

Va.—Jacobs v. Hill, 2 Leigh (29 
Va.) 393; Munford v. Nottoway Over- 
seers of Poor, 2 Rand. (23 Va.) .313. 


Wash.—State v. Fidelity, etc., Co., 
142 Wash. 400, 253 P 446; Larson v. 
Deering, 97 Wash. 616, 166 P 1119; 
nite WaiSCcotth lo “WWasne 009m to. 
385 

W. Va.—State v. Nutter, 44 W. Va. 
385, 30 SE 67. 

Wis.—Stephens vy. Shafer, 48 Wis. 


54, 3 NW 835, 33 AmR 793. 

[a] Bule applied.—A creditor can- 
not restrain the sureties from convey- 
ing their property, or set aside a sale, 
as the judgment against the principal 
is only prima facie evidence of their 
liability. Gillespie v. Riggs, 253 Fed. 
943, 165 CCA 385 (applying West Vir- 
ginia rule). 

[b] Allowance of claim against 
bankrupt estate of the principal is 
not a judgment so as to be prima 
facie evidence against the surety. 
Massee, etc., Lumber Co. v. Benenson, 
23 F. (2d) 107, 

14. U. S—wUnion Guaranty, etc., 
ay v. Robinson, 79 Fed. 420, 24 CCA 

Ark.—Baxter County Bank v. Ozark 
Ins: ‘Co, 98 Arky 143,135 “SW "819° 

Iowa.—Charles y. Hoskins, 14 Iowa 
471, 838 AmD 378. 

S. C.—State Treasurers v. Bates, 
ESeis, CC, vu, oOo. 

S. D.—Farmers’ El. Co. v. U. S. 
gee etc: ‘CO. 4198. Deto 14s ie Nw 

19 


15. Haddock v. Perham, 70 Ga. 572; 
Bradwell v. Spencer, 16 Ga. 578; Cal- 


vitt v. Savannah, 24 Ga. A. 481, 101 
SE 129; Park v. Ensign, 66 Kan. 50, 
71'P.230, 97 AmSR 352; Hopkins y. 
National Surety Co., 154 La. 61, 97 
S 297; Horsthemke v. National Sure- 
ty Co., 15r La.'55,/91 S 544; Stevens 
v. Pendleton, 83 Mich. 342, 47 NW 
1097, 85 Mich. 137, 48 NW 478; Knick- 
erbocker v. Wilcox, 83 Mich. 200, 47 
NW 123, 21 AmSR 595 

16. itt v. Savannah, 24 
Ga. A. 481, 101 SE 129 

Kan.—Park Vv. Ensign, 66 Kan, 50, 
TW P9230) S7 AmSiin 3 bie. . 

Mo.—Calhoun y. Gray, 150 Mo. A. 
591, 181 SW 478. 

Okl.—Peery v. Merrill, 75 Okl. 55, 


179 P28. 

Tex.—Browne v. French, 3 Tex. Civ. 
A. 445, 22 SW 581. 

[a] Surety is not estopped from 
pleading and proving a defense un- 
successfully urged by the principal 
in a prior action against him, al- 
though the surety appeared as attor- 
ney for the principal in the former 


based on insufficient facts.‘7 
tions the judgment is not, in such a case, admis- 
sible as evidence to charge the surety,?* especially 
if the surety had no notice of the action against the 
principal,’® unless the surety has so contracted.*° 
Under the general rule, rendering a judgment against 
the prineipal binding upon the surety, where the 
hability is dependent upon the outcome of 
litigation in which his principal is or may be in- 
volved, *1 the surety cannot require proof of the facts 
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In other jurisdic- 


suit. Park v. Ensign, 66 Kan. 50, 71 
P°230, 97 “AmSE 362: 

{b] Sureties may relieve them- 
selves of binding effect only by show- 
ing that the amount recovered was 
in-excess of what should have been 
recovered or that no recovery what- 
ever was proper. Graflin v. State, 
103 Md. 171, 68 A 373, 7 AnnCas 1061; 
Parr v. State, 71 Md. 220, 17 A 1020. 

17. State v. Fidelity, etc., Co., 142 
Wash. 400, 253 P 446. 

18. U. S.—Simonton v. Boucher, 22 
FF, Cas. No. 2273877; 2 Wash. Gv G74: 

Ala.—Maryland Fidelity, ete., Co. 
v. Robertson, 136 Ala. 379, 34 S 933; 
Binemanis Ins. Co. v. McMillan, 29 Ala. 

Cal.—Pico v. Webster, 14 Cal. 202, 
73 AmD 647; McPhetridge v. Smith, 
(A.) 281 P 419; Mahana y. Alexander, 
88 Cal. A..111, 263 P 260. 

Towa.—McConnell v. Poor, 113 Iowa 
133, 84 NW 968, 52 LRA 312 [disappr 
Charles v. Hoskins, 14 Iowa 471, 83 
AmD 378]. 

Minn.—American Bldg., ete., Assoc. 


a 53) Minny) 222, NW 
N. J.—De Greiff v. Wilson, 30 N. 
ae Ke. 435 


N. Y.—Thomson v. American Sure- 
ty. Coy” 108 N.Y. 0'095 6 2N EE 1073s 
Thomson y. MacGregor, $d°-NS Ye 592. 
9 AbbNCas 138; Thomas y. Hubbell, 
152, NSP AL 05s 69 AmD 619 [rey 18 
Barb. 9]; Clark v. Montgomery, 23 
Barb. 464; V. Loewer’s Gambrinus 
Brewery Co. v. Lithauer, 43 Misc. 683, 
88 NYS 372; Moss v. McCullough, 5 
gS Ral slay hs Jackson v. Griswold, 4 Hill 
bees Douglass v. Howland, 24 Wend. 
: C.—McKellar v. Bowell, 11 N. C. 

Pa.—Giltinan v, Strong, 64 Pa. 242 
[rev 7 Phila. 176]. 

Vt.—Ballantine v. Fenn, 84 Vt. 117, 
78 A 713, 40 LRANS 698. 

Eng. mE 5's p. Young, 17 Ch. D. 668; 
King v. Norman, 4 C. B. 884, 56 ECL 
884, 136 Reprint 757. 

Alta.—Guenard v. Coe, 7 Alta... 
245, 17 DomLR 47, 28 WestLR 250, 
6 WestWkly 922. 

[a] Judgment in foreclosure suit. 
—Where sureties are not parties to 
a foreclosure suit, they are not pre- 
eluded from setting up an extension 
of time to the principal as a defense, 
although it was alleged and adjudged 
in the foreclosure suit that there was 
no agreement to extend.—Kane y. Cor- 
ia. LOO IN, Yous2; 22NR 874. 

[b] Rule applied.—(1) Even 
though the surety acts as agent for 
his principal in conducting the suit 
in which the judgment was obtained, 
the judgment is not binding on him. 
Jackson v. Griswold, 4 Hill (N. Y.) 
522. (2) An account stated between 
the principal debtor ard ereditor is 
not conclusive against, or binding on, 
the surety, since a judgment is not. 
Standard Bank y. Alberta Bugineer- 
ing Co., 11 Alta. Le 96, 33 DomLR 
542, [1917]: 2 WestWkly 1177 [vary- 
ing 27 DomLR 707, 9 WestWkly 982, 

1ISaPico, ys Webster, 14 Cal. 202, 
73 AmD 647; Farley v. Patterson, 166 
App. Div. 358, 152 NYS 59; Mulry Vv. 
Eckerson, 149 App. Div. 29° 133 NYS 
533; Douglass v. Howland, 24 Wend. 
(N.Y )3'8. 

20. Thomson v. MacGregor, 81 N. 
Y. 592, 9 AbbNCas 138. 

21. See supra text and notes 7-11. 


For later cases, Cevelopments and changes in the law see cumulative Annotations, same title, page and note number, 
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on which the judgment rests.22. The sureties, how- 
ever, are not concluded as to matters not in issue in 
the action in which the judgment was rendered.2® 
Further, under the rule rendering a judgment against 
the principal prima facie evidence as against the 
surety,** a judgment on matters not connected with 
the suretyship relation is not admissible.25 Under 
the rule excluding the judgment as against the sure- 
ty,?® a recovery by one person on a bond is not 
evidence in an action by another person on the 
same bond.?* The judgment may be admissible for 
other purposes,?* and is evidence of the fact of its 
recovery.”? 

Sureties having notice and opportunity to defend 
an action against their principal are, as a general 
rule, bound and concluded by the judgment rendered 
against the principal;*° and if not conclusive the 
judgment is at least prima facie evidence against 
the surety.*1 Of course, if the surety participates 
in the action against. his principal, he is concluded as 
to the issues therein decided against the principal,*? 
even though suit against him was dismissed before 
trial,?° but not as to matters not involved in, or 
material to, the first action.?# 

Surety acting as witness for principal has been 
held concluded by a judgment against the principal 
deciding matters which the surety seeks to rely on.*5 

Where principal and surety are sued together, a 
default judgment is only prima facie evidence 
against the surety.®°® 
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A confessed judgment is binding on the surety,?7 
where a contested judgment may be so regarded,*® 
although the contrary has been held.®® 

Judgment by default. It is generally recognized 
that a default judgment is not conclusive on sure- 
ties,*° although there is some authority to the con- 
trary.*1 

[§ 337] 6. Venue.4? The venue of an action by: 
the creditor against the surety is largely a matter of 
statutory regulation.t® If the contract specifies a 
place of payment, sureties may be sued in that 
place;** but sureties cannot be sued at the place of 
performance if they are not residents of that place, 
if a place of payment is not specified.4® The fact 
that the principal submits to the jurisdiction does 
not deprive the sureties of their privilege of being 
sued in the county of their residence.4® If the prin- 
cipal and surety are jointly liable, and are residents 
of different counties, suit may be brought in either 
county.*’ Where there are several sureties, suit may 
be brought in the county of any one of them.*® In 
some jurisdictions, by statute, suit may be brought 
against a surety company in the county of plain- 
tiff.4° Other statutes allow suit against surety com- 
panies at the place where they become sureties, or 
where the principal can be sued.®° A statute re- 
quiring suit to be brought in the county where one 
or more codefendants are found*! has been held in- 
applicable to suit against a foreign surety com- 
pany°* which may be brought in the county wherein 


22. 
111 NE 735 [aff 246 U 
298, 65 L. ed. 596). 

23. Clark v. Ellingson, 
546, 161 NW 199. 

24. See supra text and note 13. 

25. Roberts v. Woven Wire Mat- 
tress Co., 46 Md. 374. 

[a] Questions determined by ad- 
judication of bankruptcy of maker of 
note are not admissible in evidence 
in a subsequent action by the payee 
against a surety. Kennedy v. Moore, 
17S. C. 464. 

26. See supra text and notes 18- 


Garrity v. Higer, 272 Ill. 127, 
Nee 8S Sot 


35 N. D. 


20 

27. Peo. v. McHenry, 19 Wend. (N. 
Y.) 482. 

28. Firemen’s Ins. Co. v. McMillan, 


29 Ala. 147. 

29. American Bldg., etc., Assoc. v. 
Stoneman, 53 Minn. 212, 54 NW 1115; 
De Greiff v. Wilson, 30 N. J. Eq. 435; 
Thomas v. Hubbell, 15 N. Y. 405, 69 
AmD 619 [rev 18 Barb. 9]. 

30. U. S.—Moody v. Megee, 31 F. 
(2d) 117. ; 

Ind.—Detroit Fidelity, ete. Co. vy. 
Frey, (A.) 158 NE 910. 

Ky.—Crume v. Spalding, 12 Ky. Op. 
asian 

Minn.—Milavetz v. Oberg, 138 Minn. 
215, 164 NW 910; Duluth First Presb. 
Church v. U. S. Fidelity, etce., Co., 133 
Minn. 429, 158 NW_ 709. 

Mo.—Stoops v. Wittler, 1 Mo, A. 
420. 

Oh.—American Bonding Co. v. Cin- 
cinnati Bd. of Education, 8 Oh. A. 216; 
American Bonding Co. vy. Cincinnati 


Okl.—Chandler First Nat. Bank v. 
Cleveland, 127 Okl. 176, 260 P_ 80; 
Schlegel v. Martin, 106 Okl. 51, 232 P 
932. 

S. C.—Kenner v. Caldwell, 8 S. C. 
Eq. 149, 21 AmD 538. 

Wash.—Henry v. AStna Indemn. Co., 
36 Wash. 5538, 79 P 42; Friend v. 
Ralston, 35 Wash. 422, 77 P 794. 

31. Henry v. Heldmaier, 129 Ill. A. 
86 [aff 226 Ill. 152, 80 NE 705, 9 
AnnCas 150]; McPharlin v. Maryland 
Fidelity, ete., Co., 162 Mich. 141, 127 


NW 307. 

fa] New trial.— Where, after 
judgment against a principal and 
surety, the surety obtains a new 


trial, the judgment against the prin- 


cipal being permitted to stand, such 
judgment is admissible-as prima fa- 
cie evidence against the surety on 
the new trial. McPharlin v. Mary- 
land Fidelity, ete., Co., 162 Mich. 141, 
127 NW 307. 

32. Pasco v. Pacific Coast Casual- 
ty Co., 101 Wash. 496, 172 P 566. 
83. Stoops v. Wittler, 1 Mo. A. 
0. 


Pasco v. Pacific Coast Casual- 
ty Co., 101 Wash. 496, 172 P 566. 

35. Beh v. Bay, 127 Iowa 246, 103 
NW 119, 109 AmSR 385. 

36. U. S. v. Rundle, 107 Fed. 227, 
46 CCA 251, 52 LRA 505. 

387. Connally v. Morris, 29 Ga. A. 
752, 116 SE 338; Sauer v. Detroit 
Fidelity, etc., Co., 2387 Mich. 697, 213 
NW 98, 51 ALR 1485; Nimocks v. 
Pope, 117 N. C. 315, 23 SHE 269; Mc- 
Donald v. McBryde, 117 N. C. 125, 23 
SE 103; Robbins v. Killebrew, 95 N. 
C. 19; Council v. Averett, 90 N: C. 
168; Bradford v. Frederick, 101 Pa. 
445, 

38. See supra text and notes 4-34. 

39. Herrick v. Conant, 4 La. Ann. 
276; Smith v. Columbia Casualty Coy, 
225 App. Div: 223, 232 NYS 550. 

40. Lesczauskis v. Downs, 286 T11. 
281, 121 NE 590 [rev 208 Ill. A. 257]; 
Foxcroft v. Nevens, 4 Me. 72. 

fa] Beason for rule.—The judg- 
ment, to be binding, must be final. 
and a default judgment is not final 
on the merits so as to bind the sure- 
ty. Treasurer, etc., We Macdale 
Warehouse Co., 262 Mass. 588, 160 
NE 434. 

{[b] Thus, where a building con- 
tractor and his surety agree to se- 
cure the owner against all liens, and 
liens are filed, a judgment by default 
against the owner is not conclusive 
on the surety. Picot v. Signiago, 27% 


Mo. 125. 

41. Sauer v. Detroit Fidelity, etc., 
Gol.) 237 Mich. 697, °218 NW 998, 51 
ALR 1485. 

42. Generally see Venue [40 
Cye ni: aw 

43. See statutory provisions; and 
cases infra this note. é 

fa] In Louisiana.—W here the 


principal on a bond was suable in C 
parish under Act (1894) No. 41 § 8, 


the surety on such bond was suable 
in such parish also. Nelson v. Con- 
ene Asphalt, ete., Co. (A.) 123 


[b] In Georgia, under Civ. Code 
(1895) § 2145, the principals in an 
administrator’s bond on which a non- 
resident fidelity insurance company 
is surety may be joined with the sure- 
ty in suit brought by any county 
wherein jurisdiction over the surety 
may be obtained. Morris v. George, 
3 Ga. A. 413, 59 SE 1116. 

44, Taylor v. Gribble, (Tex. Civ. 
A.) 33 SW 765. 

45. Lindheim v. 
Tex, 33s) 12)\SiW “25s 

46. Chamberlain v. Carroll, 
Civ. A.) 59 SW 624. : 

47. Heard v. Tappan, 116 Ga. 930, 
43 SE 375; White v. Hart, 35 Ga. 
269; Vandiver v. Atlanta Third Nat. 
Bank, 15 Ga. A. 433, 83 SE 673; Har- 
rell v. Williams, 11 Ga..A. 552, 75 SE 
904; Mumford v. Solomon, 8 Ga. A. 
286, 68 SE 1075; Lyons v. Daugherty, 
(Tex. Civ. A.) 26 SW 146. 

48. Henderson v. Ellarbee, 35 Ga. 
AN, 182 Sib 2.4- 


Muschamp, 72 
(Tex. 


49. See statutory provisions; and 
case infra this note. 
fa] In Michigan.—Under Pub. 


Acts (1895) No. 266 § 1, as amended 
by Pub. Acts (1907) No. 321 § 1, plain- 
tiff may, in the county of her resi- 
dence, sue a surety company not hav- 
ing its principal place of business in 
that county and may bring in as de- 
fendants other nonresidents of the 
county. Taylor v. Davarn, 191 Mich. 
2438, 157 NW 572. 

50. See statutory provisions; 
ease infra this note. 

fa] In Virginia.—Acts (1906) ¢ 
112 sube 8 § 21, authorizing suit 
against a surety company in the 
place where it has become surety or 
in the place in which the principal 
obligor can be sued, applies only to 
suits instituted and prosecuted with- 
in the state, and does not authorize 
such suits in another state. Hop- 
kins v. Com., 129' Va. 137%, (105 SH 
673. 

51. See statutory provisions. 

52. Peo. v. Maryland Fidelity, 
ete., Co., 163 Mich. 94, 127 NW 765. 


and 
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[§ 338] 7. Time To Sue*4—a. In General. 
action against a surety must be brought within the 
time, if any, fixed by statute,®° and suit cannot be 
brought thereafter, although the obligee was igno- 
The statute in effect at the 
time of the breach governs, and not that in force at 
the time of the execution of the contract.** 
period of limitations begins to run from the time 
at which the surety becomes lable on his obliga- 
Failure to sue within the statutory period 
for one breach of a bond will not bar an action for 
While the surety may be 
discharged by lapse of the period of limitation spe- 
cially applicable to sureties, a mortgage given by him 
as security for the debt will not be barred until the 


rant of the suretyship.°°® 


tion.°§ 


a subsequent breach.°® 


53. Peo. v. Maryland Fidelity, etc., 
Co., supra. 

54. Limitation of actions general- 
ly see Limitations of Actions 37 C. 
Jimi 6 6s 

55. Bernd vy. Lynes, 71 Conn. 733, 
43 A 189; German-American Bank v. 
Denmire, 58 Iowa 137, 12 NW 2387; 
Commonwealth Bank y. Blanton, 8 B. 
Mon. (Ky.) 44; Isaacs v. Murphy, 10 
Ky: Op. 868; Roads v. Whitcock, 7 
Ky. Op. 114; Kender v. Taber, 1 Ky. 
Op. 412; Union Bank v. Clark, 43 Can. 
Sa hes age 

[a] Thus the fact that the surety 
has undertaken to be liable for a 
note “until paid’? does not continue 
his obligation beyond the statutory 


time. Bernd v. Lynes, 71 Conn. 733, 
43 A 189. 
[b] Action to enforce subrogation 


‘must be taken within the statutory 
period to property given a surety by 
the principal. Darnold v. Simpson, 
114 Fed. 368. 

[c] Presentation of claim against 
estate.—In Connecticut Gen. St. tit 
19 c 18 § 11, providing that suit shall 
not be brought against a surety ona 
bond unless within one year after 
final judgment in the action in which 
the bond was given, is Superseded by 
Gen. St. tit 18 c 11 § 4, limiting the 
time in which claims shall be present- 
ed against the estate of a decedent; 
and where a surety on a bond for 
costs died within one year after final 
judgment, and before suit on the 
bond, claimant could present his 
claim against the estate of the de- 
ceased surety within the time al- 
lowed any creditor. Bradley vy. Vail, 
48 Conn. 375. 

{d] Interventions.—Complete Tex. 
St. (1920) arts 6394f, 6394j (Vernon’s 
Sayles Civ. St. Annot. [1914] arts 
6394f, 6394j), as to suit on bond of 
public contractor, require that inter- 
ventions be filed before the case is 
tried, and, if the case is tried after 
due publication of lis pendens notice 
has been made, all interventions not 
filed are barred, although the one- 
year period of limitation has not ma- 
tured, and it is not the law that the 
suit cannot be tried until twelve 
months after completion of the work. 
UW. S. Fidelity, etc., Co. v. Hender- 
son County, (Tex. Civ. A.) 253 SW 
835 [aff (Commn. A.) 276 SW 203]. 

56. Day v. Billingsley, 3 Bush 
(Ky.) 157; Weller v. Ralston, 89 SW 
698, 28 Kyl 572; Morris v. Tydings, 
iikKy.) Op. 541. 

57. King v. Nichols, 2 Oh. - Dec. 
(Reprint) 564, 4 WestLMonth 25, 

[a] In North Carolina a bond for 
the payment wf money, executed in 
May, 1860, by a principal and his 
sureties, was exempted from the op- 
eration of the statute of limitations 
as contained in Code Civ. Proc. §§ 31, 
34 by express provision of § 16. 
Knight v. Braswell, 70 N. C. 709. 

58. Grant County Bldg., etc., 
Assoc. v. Lemmon, 78 SW 874, 25 


SS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


An 


The 


KyL 1725; Howard v. Lawrence, 63 
SW 589, 23 KyL 680; Dohn vy. Brong- 
er, 47 SW 619, 20 KyL 823; Newell 
Wt Clarks" 73. IN. ek. 28.9) (GANS 5b; 

[a] Rule applied.—(1) The stat- 
ute of limitations begins to run 
against a surety on a note from its 
maturity and not frem its execution. 
Dohn v. Bronger, 47 SW 619, 20 KyL 
823. (2) It begins to run at once on 
a demand note (Newell v. Clark, 73 
N. H. 289, 61 A 555) (3) or on an over- 
due note (Howard v. Lawrence, 63 
SW 589, 23 KyL 680) (4) unless there 
has been an extension, in which case 
the statute begins to run from the 
expiration of the extension (Cook v. 
Landrum, 82 SW 585, 26 KyL 813). 
(5) On a breach of a fidelity bond the 
statute begins to run at once, and 
not from the end of .the term for 
which the principal was. elected. 
Grant County Bldg., ete., Assoc. v. 
Lemmon, 78 SW 874, 25 KyL 1725. 

[b] A delay, unless asked for or 
assented to in writing by the surety, 
does not prevent the statute of lim- 
itations from running in favor of a 
surety. Kennedy v. Foster, 14 Bush 
(Ky.) 479. 


59. McKim v. Williams, 134 Mass. 
136. 
[a] Thus the sureties fora guard- 


ian would be liable for his failure to 
return an inventory and to render an 
an account; but failure to bring an 
action for such breach within the 
time prescribed by the statute of 
limitations would not discharge them 
for his subsequent failure to pay 
over the estate to his successor. Mc- 
IKkim v. Williams, 134 Mass. 136. 

60. Craddock v. Lee, 61 SW 22, 22 
KybL 1651. 

Pledge or collateral security as af- 
fected by limitations see Limitations 
of Actions §§ 20-25. 


61. See statutory provisions. 
62. Low v. Felton, 84 Tex. 378, 19 
Sw. 693. 


63. Acers v. Acers, 22 Tex. Civ. A. 
584, 56 SW 196. 


64. Dawes v. Shed, 15 Mass. 6, 8 
AmD 80. 

65. See Limitations of Actions § 
308. 

66. See Limitations of Actions § 
606. 


67. See Limitations of Actions § 


68. Equitable Surety Co. v. Stem- 
mons, (Tex. Civ. A.) 239 SW: 1037. 
69. Columbus Third Nat. Bank v. 


Fidelity, etc., Co., 145 Ga. 123, 88 SE 
584; Western Tube Co. v. Adtna 
Indemn. Co., 181 Ill. A, 592; Brown 
v. Massachusetts Bonding, etc., Co., 
176 Ill. A. 502; East Liverpool China 
Coov.2thlinois Surety Comelezetligea . 
89; Watters v.. Fisher, 291 Pa. 311, 
139 A 842; Monro v. National Surety 
Co., 47 Wash. 488, 92 P 280. 

{a] Thus, under a bond securing 
the faithful performance of a build- 
ing contract to be completed on or 
before September 15, providing that 
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debt itself is barred.°° Where statutes so provide,®* 
the running of the period of limitations may cease 
for a specified period on the death of the surety,®” 
but the death of the principal will not so operate.®? 
The principal cannot waive the benefit of the statute 
for his surety.°* 
the effect, on the period of limitations, of fraud,°° 
new promises,°® and payment.°®* 

[§ 339] b. Contractual Provisions. 
provisions have been held void as an attempt to 
nullify the general law of limitations applicable to 
written contracts,°* it is ordinarily held that the 
time within which an action may or must be brought 
may be fixed by contractual provisions;®® and no 
action can be brought after the expiration of the time 
so fixed,’® unless the delay has been occasioned by 


Elsewhere in this work is treated 


Although such 


no action should be brought against 
the surety unless it was brought and 
process served within six months 
from the time for completion of the 
contract, an action commented on 
March 12, by service of Summons and 
complaint on the surety, was in time. 
Monro v. National Surety Co.; 47 
Wash. 488, 92 P 280. 


70. Cal.— Easton v. Boston Inv. 
Co,, 51” Calt ‘AS 246) 196. Pv796. 
Ga.—Columbus Third Nat. Bank v. 


American Bonding Co., 145 Ga. 126, 
88 SE 585. 

Ill.—Lesher v. U. S. Fidelity, etce., 
Co., 239 Ill. 502, 88 NE 208; Ameri- 


can Terra Cotta, etc., Co. v. Bankers’ 


Surety Co., 199 Til. A. 545; 
erpool China Co. 
Con hb 27 TI AG 89: 

N. Y.—Pezenik v. Massachusetts 
Bonding, etec., Co.,. 238 NYS 706. 

Pa.—Watters v. Fisher, 291 Pa. 311, 
139 A 842. 

Wash.—-Ilse v. 4Xtna Indemn. Co., 
69 Wash. 484, 125 P 780; Novelty 
Mill Co. v. Heinzerling, 39 Wash. 244, 
81 P 742. 

[a] Acts of surety after expira- 
tion of time for suit on indemnity 
bond do not revive responsibility, un- 
less resulting in making of a new 
contract of extension. Watters v. 
Higher, (291 Pa. 2311, 139 Agis42e 

ib]. Compliance not excused by 
(1) allegations and proof as to the 
general contractor’s lack of knowl- 
edge of claims against the subcon- 
tractor. Southern Surety Co. v. 
Chris Irving Plumbing, etc., Co., 67 
Colo. 311, 184 P 356. (2) Failure of 
contractor fully to perform at the 
time when the right to sue expired is 
no excuse for not suing before the 
expiration of that time. Lesher v. U. 
SS) Midelityrete,, Cox'239 Ml holes 
NE 208. 

[ec] Filing claim on bond, where 
bankruptcy proceedings were pending 
against the surety, and the allow- 
ance and confirmation thereof as a 
claim against the surety by the mas- 
ter within the time specified for com- 
mencement of action on the bond 
were a_ sufficient compliance with 
such condition, since the institution 
of an action would have been an idle 
and useless act. Easton v. Boston 
Inv. Co., 51 Cal. A. 246, 196 P 796. 

[ad] Action brought within proper 
time.—Waldon v. Maryland Casualty 
Co., 155 Ga. 76, 116 SE 828; French 
Market Ice Mfg. Co. v. Landauer, 4 
La. A. (Orleans) 80; Immaculate Con- 
ception Church v. Curtis, 120 Minn. 
111, 158 NW 2593" liyinan, vs 'Title 
Guaranty, etc., Co., 48 Utah 230, 158 
P 423; Williams v. Pacific Coast 
Casualty Co., 79 Wash. 164, 140 P 
74, AnnCas1915C 678; Henry v. Attna 
Indemn. Co., 36 Wash. 553, 99 P 42, 

fe] Action not brought within 
proper time.—Under a provision that 
no action, shall be brought after a 
stated date, and that the principal 
shall be made a party to such an ac- 


East Liv- 
v. Illinois Surety 
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the surety. 


Waiver. 
surety.’° 


tion, it was a prerequisite to com- 
mencing action that the principal 
should be made a party with the 
surety before expiration of the time 
limited. Aktieselskab Dampskib 
Sverre v. Royal Indemn. Co., 123 Misc. 
241, 204 NYS 675 (principal was not 
made a party before expiration of 
time). 

71. Watters v. Fisher, 291 Pa. 311, 
SORA 842 Hardine: chotel ‘Co, iw... U. 
S. Widelity, ete., Co., 133 Wash. 272, 
233 P 276; Columbia Security Co. v. 
4itna Ace., ete., Co., 108 Wash. 116, 
183-2 1373, HMilers Music House v. 
Hopkins, 73 Wash. 281, 131 P 838. 

72. Marshalltown Stone Co. vy. 
EReuis; Drach = Constr, .Co., =:25. Wed 
746; Gintjee v. Knieling, 35 Cal. A. 
Sood OVE 6415 suesher vo U., se kidel= 
ity, etc, Co. 33 9 Ill. 502, 88 NE 208; 
Columbia Security Co. v. Atna Acc., 
ete; 1Co:,, 103 “Wash. PLG, 83 P37. 

fal Conditions held reasonable.— 
(1) A provision in a contract of sure- 
tyship that any action thereon must 


be brought within six months. 
Marshalltown Stone Co. v. Louis 
Drach ‘Constr -Co., 123. Hed... 746; 


Granite Bldg. Co. v. Saville, 101 Va. 
217, 48 SH 351. (2) A provision lim- 
iting the time for bringing action 
against the surety to one year from 
the date of the bond. John M. Kelley 

Contracting Co. v. U. S. Fidelity & 
ete., Co., 278 Fed. 345. 

[b] Conditions held not reason- 
able.—Gintjee v. Knieling, 35 Cal. A. 
563; 1700 By 641. 

73. Fitger Brewing Co. v. Amer- 
ican Bonding Co., 127 Minn. 330, 149 
NW 539. 

“fa] hus an action on a building 
econtractor’s bond was not barred by 
a provision in the bond that action 
thereon must be brought within six 
months after completion of the work, 
where the breach for which recovery 
was sought did not arise until after 
expiration of such six months’ pe- 
riod. Fitger Brewing Co. v. Amer- 
ican Bonding Co., 127 Minn. 330, 149 
NW 539 (provision limiting liability 
was inconsistent with intent). 

74. See cases infra this note. 

[a] Illustrations.—(1) Under a 
provision requiring immediate notice 
of acts of an employee, probably in- 
volving loss, and of the loss incurred, 
and requiring action within six 
months after presentation of the 
claim, where the company was ad- 
vised by telegram of the suicide of 
the employee, and later by letter of 
the amount of loss, the six months 
began to run from the date of the 
letter. Seaside,v. Oregon Surety, etce., 
Cory 30;2Or 3.45, lars. INO OD) ev 
provision that suit must be brought 
within six months after the first 
breach of contract did not mean the 
first breach for which damages are 
claimed, and limitations commence 
to run on the day the building was 
to have been completed. Brown v. 
Massachusetts Bonding, etc., Co., 176 


Provisions limiting the time for bring- 
ing an action on the obligation must be reasonable ;*2 
and where the object of the bond would be defeated 
by a construction of such a provision according to its 
strict terms it will not be so construed.? 
at which the period begins to run depends upon the 
terms of the limitations provision.7* A provision for 
suit to be brought within a certain time after com- 
pletion of a contract has been held not to apply to an 
action for damages for nonperformance.7® 

Such a limitation may be waived by the 
The owner of a building in course of erec- 
tion can waive the default of the contractor in fail- 
ing to complete it within the time prescribed,’? or 
We can waive the apparent breach caused by the mere 
filing of a materialman’s lien, and wait until the ren- 
dition of a judgment thereon, and the time provided 
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latter breach.78§ 


The time 


ty’s Obligation. 


Til. A. 502 (held immaterial that dam- 
ages could not be definitely deter- 
mined). (3) Breach of a building 
contract from which time for suing 
on a contractor’s bond ran did not 
result from filing a lien, but from the 
owner’s payment of a valid lien 
claim. Johnson v. Laurence, 171 
Minn. 202, 214 NW 24. 

75. Comey vy. United Surety Co., 
217 N. Y. 268, 117 NE 832, AnnCas 
1917H 424 [reh den 218 N. Y. 625 
mem, 112 NE 1055 mem]. 

76. Cal.—Perry v. Magneson, 279 
P 650. 

T1l.—Stubblefield v. American Sure- 
ya COs Os. Te wAr > biG: 

Mich. —St. Matthews Hvanselieat 
Lutheran Church v. U. S. Fidelity, 
ete., Co., 222 Mich. 256; 192 NW 784; 
McPharlin v. Maryland Fidelity, etc., 
Co.. 162 Mich. 141, 127 NW 307. 

N. Y.—Colon v. Commercial Casu- 
alty Ins. Co., 226 App. Div. 525, 234 
NYS 631: Banco Dugand vy. Indemn- 
ity Ins) Coy .i22 Mise.1639) 203 NYS 
541 [aff 210 App. Div. 853 mem, 206 
NYS 900 mem]. 

t v. Ellis, 16 OhNPNS 
225. 


Utah.—Paxton vy. Spencer, 265 P 
761. 

{a] Demand for payment of an- 
nual premium on the bond for the 
ensuing year after the time limited 
for the commencement of a suit on 
the bond does not constitute a waiv- 
er of the requirement to commence 
suit within such period. American 


Terra, .Cotta, ‘ete., Co: .v.. Bankers’ 
Surety Co., 199 Til. A. 545. f 
[b] Silence.—The surety’s will- 


ingness to waive conditions limiting 
liability cannot be inferred from mere 
silence. Watters v. Fisher, 291 Pa. 
311, 139 A 842. 

[c] Consent to suspension of pro- 
ceedings pending outcome of eke 
litigation was not a waiver. U. 
Fidelity, etc., Co., 224 Fed. 866, 140 
COA 288. 

77. “Beebe v. Redward, 35 Wash. 
Die PaehOo 23 

Martin v. Empire State Sure- 
Cyn. ©O.; VD ous VS Ding 2.9/0 eel Ose ee OKiGr: 
Washington Securities Inv. Co. v. 
Flynn, 38 Wash. 701, 80 P 544; Den- 
ny v. Spurr, 38 Wash. 347, 80 P 541; 
Beebe v. Redward, 35 Wash. 615, 77 
ano bi28 

79. See statutory provisions. 

80. See supra § 339. 

81. Darnold v. Simpson, 114 Fed. 
368; Peo. v. Donohue, 70 Hun 317, 
24 NYS 487; In re Niewind, 23 
PittsbLegJNS (Pa.) 385; Darrah’ v. 
Lion Bonding, ete., Co., (Tex. Civ. A.) 
200 SW 1101. 

[a] Thus (1) while a surety could 
have interpleaded a fourth claimant 
as if occupying the position of stake- 
holder for all injured, yet such claim- 
ant knowing of other claims, had no 
right to assume that such would be 
done, and delay enforcing his claim 


until the surety was bound by judg- |: 


[§ 340] ¢. Laches. 
or contractual®® limitations, the action of the ered- 
itor against a surety may be barred by laches.*? 
Mere delay will not amount to laches.*2 
is not barred by laches where the delay was the 
result of his proceeding against the principal and a 
cosurety by reason of which defendant’s lability 
was materially reduced,*? nor by failure to take futile 
steps to prevent losses. Be 
its agents cannot be imputed to a government®® ap- 


plies to actions by a government against a sur Cliviace 
[§ 341] 8. Parties—a. Who May Enforce Sure- 
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in which to. bring suit will begin to run from such 


Independently of statutory™® 


Plaintiff 


The rule that laches of 


Ordinarily the obligee of the bond 


is the only one who ean enforce the liability of sure- 
ties thereon,*? and this has been so held unless by 


ments of the other three exhausting 
the bond. Darrah y. Lion Bonding, 
ete:, ‘Cor (Lex Civ. AY) 200 Swellow 
(2) Where, after sufficient funds had 
been collected before the war by 
proceedings in a chancery court to 
pay all claims against a deceased 
debtor, the holder of a note did not 
demand payment, but, after the war, 
sued a surety thereon, he was not 
allowed to recover. Gillespie v. Dar- 
win, 6 Heisk. (Tenn.) 21. 
82. Ill—Peo. v. Whittemore, 253 
Ill. 378, 97 NE 683. 
Ind.—Patterson v. State Bank, 55 
Ind. A. 331, 102 NE 880. 
Mo.—Clinton County v. Smith, 238 
Mo. 118, 141 SW 1091, 37 LRANS 272. 
ING Y.—Remsen v. ‘Beekman, 25 N. 
Wn 55.2) 
S. C—Lainhart v. Reilly, 3 S. C. 
Eq. 590. 
[a] Thus delay, in enforcing the 
bond against the principal, short of 
the statutory period of limitations 
did not bar the right of enforcement 
eet the sureties. Clinton Coun- 
v. Smith, 238 Mo. 118, 141 SW 
toot 37 LRANS 272. 
83. Turk y. Ritchie, 104 Va. 587, 
144 Til. A. 


52) SH339- 

84. Cicero v. Grisko, 

564 [aff 240 Ill. 220, 88 NE 478]. 

85. aches as defense to action by 
government generally see Equity § 
216. 

86. Gaussen v. U. S., 97 U. S. 584, 
24 L. ed. 1009; Peo. v. Whittemore, 
258 L11S 378, 9% NE 683. 

87. U. S.—Equitable Surety Co. v. 
Muddy Bottom Swamp Land Dist. No. 
1, 256. Med. 773,775, [cit Cye]. 

D,. C.—Morse v. U. S., 29 App. 433. 

Ky.—Owens v. Georgia L. Ins. Co., 
165 Ky. 507, 177 SW 294 [quot Cye]. 

Mass.—Werlin v. Equitable Surety 
Co., 227 Mass..157, 116 NE 484, 

N. Y.—Henricus v. Englert, 137 N. 
Y. 488, 33 NE 550; Juell v. New Am- 
sterdam Casualty Co., 223 App. Div. 
612, 229 NYS 190. 


Okl,—Peery v. Merrill, 75 Okl. 55, 
179) a8 
Wis.—Lawton v. Waite, 103 Wis. 


244, 79 NW 321, 45 LRA 616. 
Eng.—London, etc,, R. Co. v. Good- 
win, 3 Exch. 320, 154 Reprint 866. ° 
Ont.—Guthrie v. O’Connor, 36 U. C. 
Qe Barsninx 
[a] “Agents,” affixed after names 
of obligees, does not alter rule. Hen- 


ricus v. Englert, 137 N. Y. 488, 33 
NE 550. 
[b] Rule applied.—(1) Where a 


surety bond runs to a certain cor- 
poration, and one of its conditions is 
that no right of action shall accrue 
to any other than the obligee named, : 
a third person cannot sue as obligee 
if the corporation is an existing one, 
although he be personally the proprie- 
tor of the business. Werlin v. Equi- 
table Surety Co., 227 Mass. 157, 116 
NE 484. (2) Where a contractor for 
carrying the mail agreed to carry on 
each wagon a postal employee, and a 
subcontractor agreed with the cene 
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virtue of a statute,** or of an express provision in 
But under the general rule of 
contracts allowing a third party beneficiary to main- 
tain an action on a contract made between others for 
his- benefit,°° a person not a party to the obligation, 
but for whose benefit it was made, may enforce it,°* 
and may join with the obligee in an action on the 
bond,°®? especially where the contract so provides ;°* 
but one who is not a beneficiary cannot enforce it.*4 
Where an agent in whose name a contract is made is 
regarded as trustee of an express trust,?® he may 
against a surety 
name,?® under provisions allowing actions by trustees 
of express trusts to be so maintained.®* 
statute requiring actions to be brought in the name 
‘of the real party in interest, an action against a 
principal and sureties cannot be regarded as an ac- 


the instrument.®® 


maintain an action 


tion on behalf of the sureties.?® 
Indemnitor. 


tractor to carry the mail only, and 
was to be liable in damages ‘‘to the 
original contractor’”’ for failure there- 
in, the subcontractor’s sureties were 
not liable to a postal employee for in- 
juries received while riding in_ the 
wagon. Lawton v. Waite, 103 Wis 
244, 79 NW 321, 45 LRA 616. (3) No 
suit on statutory fidelity, bonds to a 
bank can be maintained by depositors 
or other creditors or to their use, 
and any benefit they may derive must 
be worked out through. the bank in its 
right and subject to its liabilities. 
Maryland Fidelity, ete., Co. v. Duke, 
293 Fed. 661. (4) The bond of a trus- 
tee, which runs to the United States, 
can be put in suit only by some per- 
son whose legal rights have been in- 
juriously affected by breach of its 
condition; and in such a suit the 
United States is the nominal plaintiff 
only. Morse v. U. S., 29 App, (D. C.) 
433. (5) The British parliament has 
the power, on the consolidation of two 
corporations, to provide that all bonds 
held by either of the old companies, 
and all rights and remedies for en- 
forcing them, shall remain valid and 


effectual in favor of the new cor- 
poration. London, etc, KR. Co. Vv. 
Goodwin, 3 Exch. 320, 154 Reprint 
866. 


gs. Owens v. Georgia L. Ins. Co., 
165 Ky. 507, 177 SW 294, 295 [quot 
Cyc]; Pankey v. National Surety Co., 
115 Or. 648, 239 P 808. 

[a] In Ontario, under the General 
Inspection Act of 1874 (87 Vict. ¢ 45 
(D) § 6), bonds given to the crown 
by inspectors, can be enforced by “per- 
sons aggrieved.” Verratt v. McAu- 
lay, 5 Ont. 313 (purchasers of fish who 
suffered loss by reliance on inspec- 
tion of fish inspector may enforce lia- 
bility of sureties on inspector’s bond). 

[b] Under statute giving material- 
men right to sue on bonds given on 
contracts for public works, they can- 
not sue on a bond given for construc- 
tion of a railroad. Pankey v. Nation- 
al” Surety »Co.; 115 Or. 648, 239 P 
808 


89. Owens v. Georgia L. Ins. Co., 
165 Ky. 507, 177 SW 294. 

90. See Contracts §§ 815-820. 

91. Cal.—French v. Farmer, 178 
Cal.218) 120 Ps L102. 

Ind.—Brown v. Markland, 22 Ind. 
A. 652, 538 NE 295; Young v. Young, 
21 Ind. A. 509, 52 NE 776. 

Ky. —-National Surety Co, v. Daviess 
County Planing Mill Co., 213 Ky. 670, 
281 SW 791. 

Minn.—Harriet State Bank v. Sam- 
els, 164 Minn. 265, 204 NW 938. 

Utah.—Walker "Realty Co. v. Amer- 
ican Surety Co., 60 Utah 435, 211 P 
998. 

[a] Rule applied.—(1) Where it 
was within the contemplation of the 
parties to a contract for the installa- 
tion of elevators and a bond given for 


PRINCIPAL AND SURETY 


Assignees. 
signs; 


mer.® 


bonis = 


in his own Estoppel. 


Under a 


* [§§ 841-342 


to indemnify the surety cannot enforce the surety’s 
liability on his bond.°®® 

The right to enforce the obligation 
of the surety may be assigned,! although the con- 
tract does not contain the ord. “Successors and as- 
2 but the claim against a surety cannot be 
transferred separately from that against the prin- 
cipal, as whoever has the latter is entitled to the for- 
A materialman, to whom the principal as- 
signed his contract, cannot sue on the surety’s obliges 


A surety who receives a premium is 
estopped from denying the capacity of the obligee 
to sue on the bond.? 

[§ 342] b. Defendants. 
or jointly and severally liable with the principal to 
the creditor,® the surety may in any case be joined 


As the surety is jomtly 


with the principal in an action by the ereditor;? 


One who has entered an agreement 


its faithful performance that the con- 
tract was for the benefit of the build- 
ing owner, who was a third party ben- 
eficiary, the owner could not be des 
prived of rights under the contract 
because as a matter of precaution it 
attempted two years thereafter to 
make an effort to have it named as 
a joint obligee with the building com- 
pany in the bond. Walker Realty Co. 
v. American Surety Co., 60 Utah 435, 
211 P 998. (2) Where a bank official 
gave a bond to the state superintend- 
ent of banks to secure permission for 
the bank to continue in business, the 
bank had a beneficial interest therein, 
entitling it to maintain suit thereon. 
Harriet State Bank v. Samels, 164 
Minn, 265, 204 NW 938. 

92. Harriet State Bank v. Samels, 
supra, 

Who may recover on bond to se- 
cure persons injured by motor ve- 
hicles see Motor Vehicles § 173. 

93. People’s Lumber Co. v. Gillard, 
136) Cal55, 68. .P 576s" “Philadelphia 
v. Harry C. Nichols.Co., 214 Pa. 265, 
63 A 886. 

[a] Thus, where the contract so 
provides, a materialman may sue, 
although the provision was inserted 
under the requirement of a void stat- 
ute. People’s Lumber Co. v. Gillard, 
136) Cal. 555 6S P 576; 

94. Cal—French vy. 178 
Cale 2U8 9172) Pvii02: 

Mont.—Martin v. American Surety 
Co., 74 Mont. 43, 238 P 877. 

N. J.—Standard Gas Power Corp. 
v. New England Casualty Co., 90. N. 
ea 5 On ea OMletAve2/8 Ie 

Or.—Pankey v. National Surety Co., 
115 Or. 648, 239 P 808. 

Tex.—Cleburne Nat. Bank v. Gulf, 
ete;, R: «Cov 95) Dex. 17.6,,660SW 203. 

[a] Rule applied.—A contractor’s 
surety bond, conditioned to pay for 
all materials, ete., and to perform all 
conditions of the contract and to 
save the beneficiary harmless from 
claims for materials, ete., was lim- 
ited to indemnity of the obligee, and 
was not made for the benefit of those 
furnishing materials to the contrac- 
tor. Standard Gas Power Corp. vy. 
England ak das Cor, 2.0 IN loo 40. 
101 A 281 

95. See Agency § 596. 

96. Earl Fruit Co. v. Harmen, 90 
Cal. A. 640, 266 P 592. 

{a} That surety bond was special- 
ty would not change the situation in 
an agent’s action on a bond, since the 
distinction between sealed and un- 
sealed instruments was abolished by 
statute (Code Civ. Proc. § 1932; Civ. 
Code § 1629). BHarl Fruit Co. v. Her- 
man, 90 Cal, A. 640, 266 P 592. 


Farmer, 


97. See Parties §§ 72-75. 

98. Citizens’ Bank v. Burrus, 178 
Mo. 716, 77 SW 748. 

99. Darby v. U. S. Fidelity, ete., 
Co., (Ark.) 250 SW 524. 


i, Title; Guaranty, .ete.,.4 Co; 
Crane Co., 219 U. S. 24, 31 sct 140, BS 
60 2 2Ue Ss. avs Rundle, 100 Fed. 
400, 40 CCA 450; Longfellow v. Me- 
Gregor, 61 Minn, 494, 68 NW 10382.. 

[a] Sureties on contractor’s bond 
are not liable to a bank which pays 
time checks given laborers and ma- 
terialmen under an arrangement be- 
tween the contractor and the bank, 
the checks being indorsed as evi- 
dence of payment, and no assignment 
of the claims having been made. U. 
S. v. Rundle, 107 Fed. 227, 46 CCA 251, 
52 LRA 505. 

2. Citizens’ Trust, etc., Co. v. How- 
ell, 19 Pa. Super. 255. 

3. Andrus v. Chretien, 3 La. 48. 

4. Sibley Lumber Co. v. Madsen, 
198 Iowa 880, 200 NW 425. 

5. Equitable Surety Co. v. Muddy 
Botton Swamp Land Dist. No. 1, 256 
Fed. 773, 168 CCA 119. 

6. See supra § 125. 

7. U. S.—Peterson v, Miller Rub- 
ber Co., 24 F. (2d) 59; Walsh Constr. 
Co. v. Cleveland, 250 Fed. 137; U. S. 
v. Comet Oil, etc., Co., 187 Fed. 674 


[rev on other grounds 202 Fed. 849, 
pas pOOCAr rar: 
Ala.—Davenport, ete., Undertaking 


Co. v. Roberson, 

Kiso 
Cal.—Mahana v. 

ASS 268 Pr260: 


219 Ala. 203, 121 S 
Alexander, 88 Cal. 


Colo.—News-Times Pub. Co. v. 
Doolittle, 51 Colo. 386, 118 P 974; 
artes ee v. Brind, 2 Colo. A. 439, 31 P 

Ga.—Hunter v. Burson, 168 Ga. 59, 
147 SE 53: Scarratt v. F. W. Cook 
Brewing Co., 117 Ga. 181, 43 SH 413: 
Brock Candy Co. v. Craton, 33 Ga. A. 
690, 127 SE 619; Smith v. Aultman, 30 
Ga. A. 507, 118 SE 459; Etheridge v. 
W. T. Rawleigh Co, 29 Ga. A. 698, 
116 SE 903; O’Connell v. Stoddard, 27 
Ga. A. 452, 108 SE 622; Waddell v. 
J. R. Watkins Medical Co., 25 Ga, A. 
657, 104 SH 250; Johnson V. Georgia 
Fertilizer, etc., Co., 21 Ga. A. 530, 94 
SE 850. 

Ind.—South Side Planing Mill As- 
soc. v. Cutler, etc., Lumber Co,, 64 
Ind. 560; Wheeler v. Rohrer, 21 Ind. 
A. 477, 52 NE 780. 

Tlowa.—Fellows v. Errington, 186 
Iowa 322, 170 NW 545. 

La.—Stafford v. Harper, 32 La. Ann. 
1076; Bernard v. Curtis, 4 Mart. 214. 

Mont.—Butte Mach. Co. v. Uarbon- 
ate Hill Min. Co., 75 Mont. 167, 242 Pp 
956; Cole Mfg. Co. Vv. Morton, 24 Mont, 
58, 60 P 587. 

N. Y.—Schall v. Newton, 217 App. 
Div. tii, 216 NYS 285. 

Or.—Scandinavian-American Bank 
v. Wentworth Lumber Co., 101 Or. 
151, 199 P 624; Bowen v. Clarke, 25 Or. 
592, 37 BP 74: 

Pa.—Philadelphia v. Reeves, 48 Pa. 
472; Safe Deposit, etc., Co. v. Hog- 
sett, 43 Pa. Co. 652. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbew. © 
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and where jointly and severally liable,’ the creditor 
In some jurisdictions, 
however, it is provided by statute that a surety may 
not be sued alone except in certain enumerated in- 
; Under statutory provisions allowing 
joinder of parties severally liable on the same ob- 
ligation,*? a principal and surety so liable may be 
Sureties who are 
not liable for the same demand cannot be joined.t4 
A principal and surety cannot be joined in the same 
action where the surety’s liability arose on a collat- 


may sue anyone separately. 
stances.+° 


sued together!” or separately.1’ 


eral undertaking.15 


Philippine.—Chamber of Commerce 
v. Pau Te Ching, 16 Philippine 406. 

[a] In Ontario a court, on motion 
of the creditor, will not appoint a per- 
sonal representative for a deceased 
surety against the objection of the 
next of kin, without suit being 
brought against the principal, as Gen. 
Ord. 62 does not authorize suing a 
surety without the principal. Re Col- 
ton, 8 Ont. Pr. 542. 

[b] After principal’s discharge in 
bankruptcy.—A joint action cannot be 
maintained as against the sureties on 
a note and the principal, on his prom- 
ise to pay the note after his dis- 
charge in bankruptcy. Craig v. Hud- 
Son, (6, Key. Ops 21. 

8. See supra § 125. 

9. U. S.—U. S. v. Hodge, 6 How. 
279, 12-L. ed. 437; Walsh Constr. Co. 
v. Cleveland, 250 Fed. 137. 

Cal.—Mahana vy. Alexander, 88 Cal. 
A 1A 1263) 260. 

Colo.—News-Times Pub. Co. v. Doo- 
little, 51 Colo. 386, 118 P 974. 

Ga.—Hunter v. Burson, 168 Ga. 59, 
147 SE 53; Cincinnati Fourth Nat. 
Bank v. Mayer, 100 Ga..87, 26 SE 83; 
Wesley v. Lewis, 33 Ga. A. 783, 127 
SE 660; McKibben v. Macon Fourth 
Nat. Bank, 32 Ga. A. 222, 122 SE 891; 
Hagedorn v. Zemurray, 28 Ga. A. 
807, 113 SE 244; O’Connell v. Stod- 
dard, 27 Ga. A. 452, 108 SE 622; Stan- 
field v. McConnon, 25 Ga. A. 226, 102 
SE 908; Amos v. Continental Trust 
Co., 22 Ga. A. 348, 95 SE 1025; John- 


son v. Georgia Fertilizer, etc., Co., 
21 Ga. A. 530, 94 SE 850. 
Iowa.—Pierce v. Durham, 73 NW 


862. 

Kan.—Kirkpatrick v. Gray, 43 Kan. 
434, 23 P 633. ; : 

La.—Shreveport v. U. S. Fidelity, 
etenuC@o..1 31) Lal 933, 60" 'S' 6207" Ro- 
gay v. Juilliard, 25 La. Ann. 305; 
State v. McDonnell, 12 La. Ann. 741; 
Griffing v. Caldwell, 1 Rob. 15; Bon- 
ny v. Brashear, 19 La. 383; Ballew 
v. Andrus, 10 La. 216; Wood v. Fitz, 
10 Mart. 196; Bernard v. Curtis, 4 


Mart. 214. 

Mich.—Peo. v. Butler, 74 Mich. 643, 
42 NW 273. 

Minn.—Bartles-Secott Oil Co. v. 
Western Surety Co., 161 Minn. 169, 
200 NW 937. ; 

Miss.—Davis v. Hoopes, 33 Miss. 
178. 


N. Y.—Riehl v. Illinois Surety Co., 
85 Misc. 245, 148 NYS 339. 

N. C.—Brown v. McKee, 108 N. C. 
387, 18 SE 8; Davis v. Sanderlin, 23 
Nic. 389: 

Okl.—Burnham v. Edwards, 125 Okl. 
QTD ded (iO Se 

Pa.—Domestic Sewing Mach. Co. v. 
Saylor, 86 Pa. 287; Lishy v. O’Brien, 
4 Watts 141; Geddis v. Hawk, 1 
Watts 280; Supplee v. Herrman, 16 
Pa. Super. 45; Fulton Farmers’ Assoc. 
v. Bomberger, 28 Pa. Dist. 862; Safe 
Deposit, etc., Co. v. Hogsett, 43 Pa. 
Co. 652, 654 [quot Cyc]; Com. v. Steig- 
erwalt, 18 LancLRev 301. 

Philippine-—Chamber of Commerce 
vy. Pua Te Ching, 16 Philippine 406. 


SCi—_ State) v,, Williams; 19! |.S.).C. 
62; Lowndes v. Pinckney, 21 S. (,. 
Eq. 44; Lainhart v. Reilly, 3 S. C. Eq. 
590. 

Tenn.—Whiteside v. Latham, 2 
Coldw. 91. 


Wash.—State v. Oakley, 129 Wash. 
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solvent.?° 
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In equity the principal and all of the sureties 
should be made parties defendant,'® unless insol- 
vent,'* or beyond the jurisdiction;!® and if one be 
dead, his personal representatives should be sub- 
stituted,'® unless it be shown that the estate is in- 
If the bill is filed for the purpose of 
reaching property of the principal only, the surety is 
not a necessary,”! although he is a proper, party ;°? 
nor is a surety a necessary party where the object 
of the suit is an accounting by the principal.2* But 
a cosurety must be made a party where a bill is 


brought to enforce a judgment lien on the land of a 


553, 225 P 425; Kanters v. Kotick, 102 
Wash. 523, 173 P 329; Pacific Bridge 
Co. v. U. S. Fidelity, ete., Co., 33 Wash. 
LE ble ede A (en 

See Gardner v. Stangebye, 48 N. D. 
513, 185 NW 369 (when nonjoinder of 
principal was waived). 

[a] Rule applied.—(1) A suit on 
the contract properly proceeded 
against one of the sureties after it 
had failed as to the principal and 
the other surety. Waddell v. J. R. 
Watkins Medical Co., 25 Ga. A. 657. 
104 SE 250. (2) Ina suit on the bond 
the principal is not a necessary par- 
ty. St. Louis Bd. of Education v. U. 
S. Fidelity, ete., Co., 166 Mo. A. 410, 
149 SW 46. : 

[b] Statutes providing that the 
property of the principal must be ex- 
hausted before levying on that of the 
surety do not prevent suit against 
the surety alone. Kirkpatrick vy. 
Gray, 43 Kan. 434, 23 P 633. 

10. See statutory provisions; and 
cases infra this note. 

[a] In Texas (1) under a statutory 
provision allowing suit against a 
party conditionally liable without 
joining the principal obligor in cer- 
tain enumerated instances (Vernon’s 
Sayles Civ. St.'Annot. [1914]. art. 
1843), (2) the surety should not be 
sued alone except where the principal 
is dead (Muenster v. Tremont Nat. 
Bank, (Civ. A.) 46 SW 277 [rev on 
other grounds 92 Tex. 422, 49 SW 
362]), (3) or resides outside the ju- 
risdiction (Southern Surety Co. v. 
Austin, 22 F. (2d) 881; Willis v. 
Chowning, 90 Tex. 617, 40 SW 395. 
59 AmSR 842 [where the principal 
dies after an attempt to appeal from 
a judgment, and his administrator 
sues out a writ of error, the creditor 
need not see that the appeal or writ 
of error is prosecuted to effect before 
enforcing his remedy against the 
sureties]; Simons v. Ware, (Civ. A.) 
219 SW 858), (4) or is a fugitive 
from justice (Bopp v. Hansford, 18 
Tex, Civ. vAces408 450/S We 44). oF (CS) 
Except provided by the statutes, it 
is necessary to sue the principal 
and surety. Dodd v. W. T. Rawleigh 


Co, (Cive AD, S208 SW 13k shaw 
Vv southland) Liains: Cone (Civ. A.) 
185 SW 915; Hume v. Perry, (Civ. 


A.) 136 SW 594. (6) But the stat- 
ute has no application to the fore- 
closure of a deed of trust by a sure- 
ty. Duncan v. Hand, (Civ. A.) 87 SW 
233. 

11. See statutory provisions. 

12. Wibaux v. Grinnell Live-Stock 
Co., 9 Mont. 154, 22 P 492; Carman v. 
Plass, 23 N. Y. 286; Stein v. Whitman, 
156 App. Div. 861, 142 NYS 4 [rev 
on other grounds 209 N. Y. 576 mem, 
103 NE 1133 mem]; Decker v. Gay- 
lord, 8 Hun (N. Y.) 110. 

13. Prentice v. Roff First Nat. 
Bank, 101 Okl. 232, 224 P 963; Baker v. 
Gaines Bros. Co., 65 Okl. 192, 166 P 165; 
Maryland Fidelity, etc., Co. v. N. S. 
Sherman Mach., ete., Works, 62 Okl. 
29, 161 P 798; Miller v. State, 52 Okl. 
76, 152 P 409; Palmer v. Noe, 48 Okl. 
450, 150 P 462; Francis v. Eufaula 
First Nat. Bank, 40 Okl. 267, 138 P 
140; Thompson y. Grider Impl. Co., 
36 Okl. 165, 128 P 266. 

14. Southmayd v. Jackson, 15 Misc. 


476, 37 NYS 201. h 
15. Tourtelott v. Junkin, 4 Blackf. 


(Ind.) 483; Phalen v. Dingee, 4 E. D. 
Smith (N. Y.) 379; York Tp. School 


Section No. 6 v. Hunter, 10 U. C. C. P. 
(Ont.) 359. 
{aJ]. Surety for rent (1) cannot be 


joined in an action against the lessee 

when he became surety on a collat- 

eral undertaking (Phalen v. Dingee, 4 

E. D. Smith (N. Y.) 379),(2) but if 

the obligations arise out of the same 

instrument, the principal and surety 

may be joined (Carman vy. Plass, 23 

N. Y. 286 [severally liable on lease]). 
16. Ala.—National Surety Co. v. 

Coleman, 213 Ala. 377, 104 S 821. 
Ky.—Payne v. Hays, 4 J. J. Marsh. 

176; Sneed v. White, 3 J. J. Marsh. 

525, 20 AmD 175; Tobin v. Wilson, 3 

JreJ., Marsh,” 63. 

: sereaaeetoere v. Waring, 3 Gill & 
N. C.—Hart v. Coffee, 57 N. C. 321. 
Va.—Loop v. Summers, 3 Rand. (24 

Va.) 501" 

W. Va.—Clark v. Nickell, 73 W. Va- 

69, 79 SE 1020, AnnCasi917A 1286. 
Eng.—Brooks vy. Stuart, 1 Beav. 512, 

17 EngCh 512, 48 Reprint 1039; Cock- 

burn v. Thompson, 16 Ves. Jr. 321, 33. 

Reprint 1005. 

Ont.—Canada Exchange Bank vy. 


Springer, 29 Grant Ch. 270 

17. National Surety Co. v. Cole- 
man, 213 Ala. 377, 104 S 821; Roane 
VeolPickett} i WngArk: Lb Ose ols eeOlamik 


v. Nickell, 73 W. Va. 69, 79 SE 1020, 
AnnCasl1917A 1286, 

“To justify the leaving out of the 
principal it must appear that he is so 
destitute of all property that no val- 
uable portion of the debt could be 
made out of his estate.” Roane vy. 
Pickett, supra. 

[a] Where general account is nec- 
essary, an insolvent surety should be 
made a party. Garrow v. McDonald, 
a0, Gnant -Ch.  €Ont.) “122. 

18. National Surety Co. v. Cole- 
man, 213. Ala. 377, 104, S. 8212 
anes Ark.—Roane v. Pickett, 7 Ark. 

N. C.—Hart v. Coffee, 57 N. C. 321 
(principal dead). 

Va.—Wytheville Crystal Ice, etc.. 
oe Vv. Brick) Co, 96 Va. 141,36 “Si 
491, 

W. Va.—Clark v. Nickell, 73 W. Va. 
69, 79 SE 1020, AnnCasi1917A 1286. 

Eng.—Berwick-upon-Tweed v. Mur- 
ray, 7 De G. M. & G. 497, 56 EneCh 
386, 44 Reprint 194. 

20. Madox v. Jackson, 3 Atk. 406, 
26 Reprint 1034. 


21. Cooper v. Cooper, 5 N. J. Eq. 
498; Adams v. Thompson, 6 L. J. Ch. 
109. 

22. 


Tedder v. Steele, 70 Ala. 347; 
Rutherford v. Alyea, 53 depo 
580, 32 A 70 [rev on other grounds 54 
Node) Bg. 411,344 1078. 

23. Rutherford v. Alyea, supra; 
Dorsheimer v. Rorback, 23 N. J. Eq. 
46 [aff 25 N. J. Eq. 516]; Newton v. 
Egmont, 4 Sim. 574, 6 EngCh 574, 58 
Reprint 215. 

[a] Where several yearly bonds 
were given by collector, it was held 
that the sureties thereon could not be 
joined in an action for an accounting 
by the principal without an allega- 
tion that default was made during 
the period for which each bond ran. 
Rutherford v. Alyea, 53 N. J. Eq. 580, 
32 A 70 [rev'on other grounds 54 N. 
J. Hq. 411,.34 A 1083], 
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surety.*4 

Contracts for benefit of third person. An action 
may be brought by one for whose benefit the contract 
was made against the principal and surety without 
joining as defendant the obligee on the bond.?° 

Sureties for limited amounts. Where several sure- 
ties are independently lable for limited amounts,’® 
in an action against some of them the others are prop- 
er,°* but not necessary, parties.§ 

Stipulations that the principal must be made a 
party are sufficiently compled with where, by leave 
of court and without objection, the trustee of the in- 
solvent principal is made a party defendant.?° 

Estate of deceased surety. As the estate of a 
deceased surety remains, as a general rule, hable,*° 
a creditor can enforce his claim against the prop- 
erty of a deceased surety without making the other 
sureties parties.?! 

After release of surety. Where by statute one 
surety may be released or discharged without releas- 
ing or discharging the other sureties,?* a surety so 
released need not be made a party defendant to an 
action against the remaining sureties.?* 

[§ 343] c. New Parties; Intervention. General 
rules, with reference to the bringing in of new par- 
ties,?4 are applicable in actions against a surety to 
enforce his liability.2° Subject to the rules as to in- 
tervention generally,*® and under statutes providing 


24. Findley v. Smith, 42 W. Va. | his 
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relation certified 


[§§ 342-344 


for the intervention of a person not a party who has 
an interest in the subject of the action,** in a prop- 
er case the principal may intervene in an action by 
the creditor against the surety,°*® but in the absence 
of such an interest in the subject of the action as 
will support the right, he will not be permitted to 
intervene.°® Where consent of the adverse party is 
necessary, a principal cannot intervene where no con- 
sent is given.4° The surety may intervene to set up 
a defense if the principal is insolvent and does not 
defend, and the rights of the surety are endangered.*! 

In an action on an agreement to become surety, 
defendant is not entitled to have his contemplated 
principal made a party defendant.*? 

[§ 344] 9. Process. The rules relating to the 
necessity and sufficiency of service of process in elv- 
il actions generally*® apply to actions by a creditor 
against a surety.‘ Thus, in order to obtain a valid 
judgment against a surety, it is essential that he be 
served with process,*® unless there is a statute to 
the contrary which enters into and forms a part of 
the contract.4® Service on the principal is not req- 
uisite in order to obtain a valid judgment against the 
surety,*” unless the principal and surety are joined 
in one action and a joint judgment is rendered 
against them.*® Statutes in many jurisdictions pro- 
vide as to the manner of service of process upon 
surety companies.*? 


in an action| the principal and surety in the bond, 


judgment may be so entered without 


299, 26 SE 370. 

25. American Surety Co. v. Lauber, 
22 Ind. A; 326, 53 NE 793; Young v. 
Young, 21 Ind. A/ 509,52 NE 776: 

26. See supra § 125. 

27. White v. Alexander, 62 Tex. 
Civ. A. 512, 131 SW 437; Seeligson v. 
Gifford, (Tex. Civ. A.) 100 SW 213; 
Sorrel vy. Gifford, (Tex. Civ. A.) 100 
SW 212; Bolton v. Gifford, 45 Tex. 
Civ. A. 140, 100 SW 210. 

28. Seeligson v. Gifford, (Tex. Civ. 
A.) 100 SW 218; Sorrel v. Gifford, 
(Tex. Civ. A.) 100 SW 212; Bolton v. 
Gifford, 45 Tex. Civ. A. 140, 100 SW 
210. 

29. Bau Claire School Dist. v. Bly- 
stone, 168 Wis. 471, 170 NW 721. 

30. See supra § 164; and Hxecu- 
tors and Administrators § 889 et seq. 

31. Horne v. Tartt, 76 Miss. 304, 
24°S 971. fe 

32. See statutory provisions. 

Discharge of surety by release of 
cosurety see supra § 310. 

33. Walsh v. Miller, 51 Oh. St. 462, 
388 NE 381. 


34. See Parties §§ 227-292. 
35. See cases infra this note. 
{a] Where surety is sued alone 


(1) he has a right to have his princi- 
pal joined whenever necessary to 
enable him to show his own nonlia- 
bility by a defense of the principal 
not available without his presence as 
aparty. Gary Realty Co. v. Swinney, 
(Mo.) 17 SW (2d) 505. (2) He can- 
not compel the joinder of his princi- 
pal when the principal’s defenses are 
available to him. Wittmer Lumber 
Co. v. Rice, 23 Ind, A. 586, 55 NE 868; 
Foster v. Honan, 22 Ind. A. 252, 53 
NE 667; Prentice v. Roff First Nat. 
Bank, 101 Okl. 232, 224 P 963; Dabney 
v. Smith, 5 Leigh (32 Va.) 18. 

[b] Cosurety.—(1) A surety may 
require the joining of a _ cosurety 
whenever necessary for the proper 
protection of his rights. Peurifoy v. 
Mauldin, 142 S. C. 7, 140 SE 253. (2) 
Thus a surety is entitled to bring in 
as defendant another surety to which 
it alleged that securities, the misap- 
propriation of which was the breach 
sued for, were delivered as indemnity. 
Peurifoy v. Mauldin, supra. 

[ec] Certification of relation.—Al- 
though by statute a surety may have 


against him and his principal, in Ohio, 
where the holder of a joint and sev- 
eral obligation elects to sue one of 
the obligors who is only a surety 
thereon, it is not competent for de- 
fendant, by cross petition or other- 
wise, to bring in his principal for the 
purpose of having the relation of prin- 
cipal and surety certified. Wilkins 
v. Ohio Nat. Bank, 31 Oh. St. 565. 

[d] In Quebec a surety who be- 
came such without the.consent of the 
debtor cannot, when sued by tne 
creditor, call the debtor in warranty. 
Howard v. Findlay, 51 Que. Super. 
375 [mod on other grounds 27 Que. 
K.. B. 375 (rev on other grounds 58 
Can. 8S. C. 516, 47 DomLR, 441)]. 


386. See Parties §§ 185-226. 
37. See statutory provisions, 
38. Empson v. Attna Casualty, etc., 


Co., T1 Colo. 282, 206 P 378; Weath- 
erby v. Judge Kent Cir. Ct., 194 Mich. 
46, 160 NW 611; Kinney v. Reid Ice 
Cream Co., 57 App. Div. 206, 68 NYS 
325; Feinburg v. American Surety 
Co., 838 Misc. 458, 67 NYS 868 [rev 32 
Mises 755, 65°NYS. “796]>, INevine . 
Fidelity, etc., Co., 12 Misc. 77, 33 NYS 
43; General Constr. Co. v. Lakewood, 
MO eer ACte INE oy 4 G0% 

39. Charles F. Garrigues Co. v. 
Casualty Co., 175 App. Div. 895 mem, 
161 NYS 1126 mem [aff 220 N. Y. 588 
mem, 115 NE 1086 mem]; World Film 
ee v. American Surety Co., 176 NYS 


40. Ex p. Proskauer, 59 Ala. 194. 

41, Price, -v., Carlton, 12 Gas a2; 
48 SE 721. 

42. Webster v. Smith, 4 Ind. A. 44, 
30 NE 139. 


43. See Process §§ 17-256. 

44. See cases infra this section. 
ee Diamond v. Petit, 3 La. Ann. 

46. See statutory provisions; and 


cases infra this note. 

[a] In Illinois, where a bond is 
given under a particular statute, the 
statute will enter into the bond and 
form a part of its obligation, and 
where the statute provides that in 
case of a recovery in the suit in 
which it is given, as in the case of a 
bond given to procure the discharge 
of an attachment, judgment shall be 
entered for the sum found due against 


the service of process on the surety 
or his appearance in the case, the 
execution by him of such a bond being 
a virtual consent that judgment may 
go against him. Illinois Surety Co. v. 
Munro, 289 Ill. 570, 124 NE 528 [rev 
209 Ill. A. 407] (where a surety exe- 
cutes a cost bond and permits it to be 
filed in the suit- for which it was in- 
tended, the surety thereby submits 
to the jurisdiction of the court on 
such case, and its order relative to 
liability on the bond, whether errone- 
ous or not, is not void); Johnson vy. 
Chicago, etc., El. Co., 105 Ill. 462. 

47. Ga.—Wesley v. Lewis, 33 Ga. 
A. 783, 127 SE 660. 
fee Serer aheg v. Webster, 
oo. 

Ky.—Hayden v. Kale, 7 KyL 375. 

Pa.—Maxwell v. Hausman, 28 Pa. 


Dist. 1017. 

Tex.—Cook v. Southwick, 9 Tex. 
615, 60 AmD 181; Chapman v. Brite, 
4 Tex. Civ. A.-506, 23 SW 514. 

[a] In Virginia, under a code pro- 
vision that in any action against two 
or more defendants plaintiff may pro- 
ceed to judgment against those served 
without process, judgment may be ob- 
tained against sureties on a forth- 
coming bond, although the principal 
has not been served with notice of 
motion thereon. Newberry v. Sheffey, 
89 Va. 286, 15 SE 548. 

48. Howse v. Reeves, etc., Co., 76 
SW 518, 25 KyL 949; Pearson v. Rut- 
tans Lesa ©s Ce PAiCOnt)* 79s 

49. See statutory provisions. 

[a] In Arizona, under the statute 
relating to service upon corporations, 
service of process on an agent gives 
jurisdiction of a surety company. 
Turner y. Franklin, 10 Ariz. 188, 85 


P 1070. 
In Michigan (1) Comp. L. § 


68 Ind. 


[b] 
5198, providing that foreign surety 
corporations must appoint an attor- 
ney on whom process may be served, 
is not affected by the amendatory act 
(Pub. Acts [1907] No. 231), providing 
that domestic corporations may exe- 
cute liquor bonds, and that service of 
process on them shall be only on the 
commissioner of insurance; and 
therefore process on a foreign surety 
company may be served on the attor- 
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[§ 345] 10. Pleading—a. Declaration, Petition, or 
The general rules of pleading®® apply 
to the initial pleading of the creditor in his action 
Every material fact which con- 


Complaint. 


against a surety.°1 


ney designated by it to receive serv- 
ice of process. Peo. v. Maryland Fi- 
delity, etc., Co., 163 Mich. 94, 127 NW 
765. (2) Comp. L. § 5198, providing 
that foreign surety corporations doing 
business in the state must appoint an 
attorney on whom process may be 
served, does not change the jurisdic- 
tion of the courts, but is a condition 
upon which such companies may do 
businesS within the state. Peo. v. 
Maryland Fidelity, etc., Co., supra. 
(3) The appointment of the insurance 
commissioner is an essential pre- 
requisite to the service of process on 
him. Wells v. U. S. Fidelity, etc., Co., 
160 Mich. 213, 125 NW 57. 

{c] In North Carolina Revisal 
(1905) § 4805 does not require service 
of process on an insurance commis- 
sioner for a foreign bonding company, 
and service is properly made under 
§ 440 subd 1, relative to service on 
corporations. Pardue v., Absher, 174 
N. C. 676, 94 SE 414. 

{d] In Pennsylvania (1) service of 
process, in an action against a surety 
company where the defendant’s home 
office was located in another county, 
was proper when made in accordance 
with Act March 22, 1911 (P. L. p 23), 
providing, in such cases, that the 
sheriff of defendant’s county may be 
deputized to serve defendant. King 
v. Pottstown Security Co., 241 Pa. 547, 
88 A 789. (2) To give Act March 22, 
1911 (P. L. p 23), relative to service 
of process against surety companies, 
a retroactive effect does not render it 
unconstitutional. King v. Pottstown 
Security Co., Supra. 


50. See Pleading §§ 132-196. 

51. See cases infra this section. 

52. See cases infra this note. 

[a] Mere conclusions are insuffi- 
cient. Potsdam vy. 4#itna Casualty, 


etc., Co., 218 App=Div. 27, 217 NYS 
641. 

{b] Declaration, petition, com- 
plaint or statement held sufficient: 
(1) To show cause of action. Ameri- 
can Surety Co. v. Morris, 78 Colo. 504, 
242 P 983 (fidelity bond); Wise v. 
Thurman, 20 Ga. A. 497, 93 SH 112; 
Thomason v. Keeney, 4 Ga. A. 721, 
62 SE 470; American Surety Co. v. 
Pangburn, 182 Ind. 116, 105 NE 769, 
AnnCasi1916E 1126 (county treasur- 
er); Illinois Surety Co. v. Frankfort 
Heating Co., 178 Ind. 208, 97 NE 158; 
Ebner v. Pineville M. E. Church Of- 
ficial Bd., 214 Ky. 70, 282 SW 785; 
Carter, viv Dixon, U62iaw 850, 11 Ss 
258; Union Nat. Bank v. U. S. Fidel- 
ity,, ete:,, Co.,- 143s Ta.,/329, 78S: 682% 
Edward B. Bruce Co. v. Lambour, 123 
a. 969,49 S659; Prussian. Nat. .Ins. 
Co. v. Eisenhardt, 153 Mich. 198, 116 
NW 1097; McKecknie v. Ward, 58 N. 
Y. 541, 17 AmR 281; Gorton v. Free- 
man, 51 Okl. 516, 152 P 127 (contrac- 
tor’s bond); Lancaster v. American 
Bonding. Co.,, 15 RaaDist.\) S&iCo.) 2525 
Moore v. West, (Tex. Civ. A.) 239 SW 
710 (contractor’s bond); Defiance 
Mach. Works v. Gill, 170 Wis. 477, 
175 NW 940 (in action by secured 
holder of a note against the indorser, 
plaintiff need not allege that the se- 
curity is still in his hands, and that 
he is ready and able to surrender it 
to the indorser on payment of the 
note). (2) To show plaintiff’s right 
to maintain action. Stevenson v. 
Stunkard, 44 Ind. A. 716, 90 NE 106. 
(3) Allegation of indebtedness of 
principal and that defendants signed 


note as sureties, without alleging 
promise of sureties to pay. Albany 
Furniture Co. v. Merchants’ Nat. 


Bank, 17 Ind. A. 93, 46 NE 479. (4) 
Allegations to show notice to defend- 
ant of intention to sue in compliance 
with Civ. Code (1910) § 4252. Mc- 
Kibben v, Macon Fourth Nat. Bank, 
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32-Ga. A. 222, 122 SE 891. 

[c] ‘Declaration insufficient to 
state cause of action.—Mc@arry v. 
Seiz, 129 Ga. 296, 58 SE 856; Savan- 
nah Lighting Co. v. Maryland Fidel- 
uy, CtC CO, 2 GaaeAce 158," 95) Sb 
113; May v. Chicago Crayon Co., (Tex. 
Civ. A.) 147 SW 733. 

[d] Statement not insufficient be- 
cause of failure to allege that con- 
tract, entered into with another to 
complete work which principal failed 
to do, was in writing. Lancaster v. 
American Bonding Co., 1 Pa. Dist. & 
Co. 252. 

[e] Petition need allege only such 
facts as justify the court in conclud- 
ing that the acts for which the surety 
was responsible were committed. 
nee ber VenDixon, LG2h Man oboe dal ots: 

[f] Language.—A petition against 
a surety on a bond of a national bank 
cashier covering his embezzlement or 
larceny need not be phrased in tech- 
nical language used in an indictment 
or information charging embezzle- 
ment or larceny. Union Nat. Bank v. 
U. S. Fidelity, etc., Co., 143 La. 329, 
78 S 582: 

[g] Brevity.—Under statutes re- 
quiring pleadings to be as brief as 
consistent with perspicuity, a com- 
plaint is sufficient which sets out 
enough to be in substantial compli- 
ance therewith. Alabama Fuel, etc., 
Co. v. Alabama Fidelity, etc., Co.; 197 
Ala. 669, 73 S 374. 

53. Stockton Sav. Bank v. McCown, 
170'Cal. 600, 150) B.985, 986) LeiteCy.e; 
Peo. v. Carroll, 151 Mich. 233, 115 NW 
42; Cooney v. Winants, 19 Wend. (N. 
Y.) 504. 

[a] Contract sufficiently alleged.— 
(1) Where a declaration in an action 
on the bond alleges the execution of 
the contract and bond at the same 
time, and that the bond was given to 
secure the performance of the con- 
tract, a demurrer on the ground that 
no contract was specified or set forth 
in the bond is properly overruled. 
Peo. v. Carroll, 151: Mich. 233, 115 NW 
42. (2) An averment that plaintiff 
“did theh’ employ the principal is 
sufficient, although the principal was 
already in the employ of plaintiff, if 
the averment is not traversed. Nor- 
ton v. Powell, 4 M: & G. 42, 43 ECL 
31, 134 Reprint 18. 

54. U. S.—Farmers’ Co-op. Mer- 
eantile, etc., Assoc. v. National Sure- 
ty Co. BY G20). bells 

Cal.—Stoeckton Sav. Bank v. Mc- 
Cowan, 170 Cal. 600, 150 P. 985, 986 
ficit) Cyc]. 

Conn.—New Haven v. Hastern Pav. 
Brick Co., 78 Conn. 689, 63 A 517. 

Ill.— Governor v. Ridgway, 12 Ill. 
ARI 

Ind.—Sparta State Bank v. Myers, 
(A.) 165 NE 439. 

Ky.—Brashears v. 144 
Ky. 451, 139 SW 738. 

Minn.—Danvers Farmers’ Pl. Co. v. 
Johnson, 93 Minn. 323, 101 NW 492. 

Mo.—Hammond Bank y. Garner, 
(A.) 213 SW 504. 

N. Y.—Chicago Crayon Co. v. Slat- 
tery,’ 68 Mise. 148, 123 NYS 987; 
Cooney v. Winants, 19 Wend. 504. 

Wash.—Pacific Bridge Co. v. U. S. 
Fidelity, etc., Co., 33 Wash. 47, 73 P 
772. 


8 M. & W. 


Brashears, 


Eng.—Page v. Jarvis, 
136, 151 Reprint 981. 

fa] Allegations of breach suffi- 
cient.—(1) That a contractor failed 
to furnish proper material (New 
Haven v. Eastern Pav. Brick Co., 78 
Conn. 689, 63 A 517 [failure to furnish 
good bricks]), (2) or that it was his 
duty to pay for material; which he did 
not do, and plaintiff was compelled 
to pay therefor (Céremony v. Drum- 
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stitutes plaintiff’s cause of action must be alleged.>? 
The contract of the principal should be set out,®? and 
a breach thereof alleged,®* a general allegation, rath- 
er than specific matters constituting the breach, be- 


mond, 37 Cal. A. 446, 174 P 696 [alle- 
gations held sufficient to show that 
claims were bona fide]; Pacific Bridge 
COM Neos Un Ss) GuidelitysiteteitConiess 
Wash. 47, 73 P 772 [subcontractor’s 
bond to pay claims incurred by him 
and save contractor harmless]). (3) 
By allegation of accounting and fail- 
ure of principal to pay. Keene v. 
Newark Watch Case Material Co., 39 
Misc. 6, 78 NYS 753 [aff 81 App. Div. 
48, 80 NYS 859] (for performance of 
contract). (4) Allegation that the 
cashier marked “paid” and surren- 
dered to the maker a note payable to 
the bank, which was not paid or dis- 
charged. Hammond Bank v. Garner, 
(Mo. A.) 213 SW 504. (5) Allegations 
of a contractor’s failure to prosecute 
the building of a parsonage with dili- 
gence, and abandonment of the work 
before completion, and failure to con- 
struct in a skillful or workmanlike 
manner. Ebner v. Pineville M. E. 
Church Official Bd., 214 Ky. 70, 282 SW 
785. (6) A complaint alleging that 
the contractor’s bond was conditioned 
for the faithful performance by the 
subcontractor of a contract to provide 
all materials and perform all work for 
the painting of a building, and that 
the subcontractor abandoned the 
painting job and repudiated the con- 
tract. Alfred E. Joy Co., Inc. v. New 
Amsterdam Casualty Co., 98 Conn. 
794, 120 A 684. (7) Breach sufficient- 
ly alleged by a statement that the 
principal received money of plaintiff 
for which he failed to account. Gov- 
ernor v. Ridgway, 12 Ill. 14 (bond of 
clerk of court); Sparta State Bank 
v. Myers, (Ind. A.) 165 NE 439 (cash- 
ier’s bond); Merkley v. U. S. Fidelity, 
ete., Co., 73 SW .1126, 24° Ky 2308 
(broker’s bond); Danvers Farmers’ 
El. Co. v. Johnson, 93 Minn. 323,101 
NW 492 (secretary of corporation). 
(8) An allegation of recovery: of. a 
judgment against the principal is a 
sufficient allegation of indebtedness. 
Pierpont v. McGuire, 13 Misc. 70, 34 
NYS 150. (9) Where the agreement 
was that the principal should: be 
forthcoming to satisfy the amount of 
a judgment to be entered upon a war- 
rant of attorney, an allegation that 
he was not forthcoming to satisfy the 
judgment so to be entered up, without 
averring that judgment was entered 
upon the warrant of attorney, is suf- 
ficient on motion in arrest of judg- 
ment. Page v. Jarvis, 8 M: & W. 1386, 
151 Reprint 981. 

[b] Complaint held not to show 
breach or defaults.—Allegations that 
defendant, in writing, guaranteed the 
full payment of any judgment ren- 
dered in a certain action by plaintiff 
against defendant’s principal were not 
sufficient to show breach in the ab- 
sence of an allegation that any judg- 
ment was rendered, or that the same 
was unpaid. Brashears y. Brashears, 
144 Ky. 451, 139 SW 7388. 

[ec] All defalcations of principal 
may be alleged, although the amount 
of recovery is limited by bond. Farm- 
ers’ Co-op. Mercantile, ete., Assoc. 
vy. National Surety Co.,; 17 F. (2d) 527. 

[d] Complaint showing principal 
not in default is bad. Cummings vy. 
Tell City Brewing Co., 26 Ind. A, 541, 
60 NE 359 (where the complaint al- 
leged that the total sales by the prin- 
cipal amounted to eight hundred and 
thirty-four dollars, and that he col- 
lected the same and paid over to 
plaintiff one thousand and eighty-nine 
dollars, the averments showed that 
the principal was not in default). 

[e] Inability to perform.—The pe- 
tition need not allege that the prin- 
cipal was unable to perform. Mc- 
Kibben v. Macon Fourth National 
Bank, 32 Ga. A. 222, 122 SE 891. 
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ing sufficient.25 An averment of a breach by the 
surety is unnecessary.°® The allegations should suffi- 
ciently show that defendant is charged as a surety ;°‘ 
but where the principal and surety are bound joint- 
ly, the suretyship need not be noticed.°& As arule it 
is not necessary to say that the surety’s contract was 
in writing.®® °It is not necessary to allege any effort 
to collect from the principal,®® and insolvency of 
the principal need not be alleged.®+ Waiver of mat- 
ters of discharge must be pleaded.*? In determin- 
ing whether a complaint states a cause of action the 
whole must be considered.®* 

Execution of the contract by the sureties must be 
alleged,®* and when it is necessary that the bond of 
the principal and sureties be executed by the prin- 
cipal,®® if the complaint shows that the principal 
never executed the contract, it should also set out 
that the sureties waived its execution by him,°® al- 
though it has been held that in such a case an al- 
legation of delivery by defendant is sufficient.°* 

Consideration. Although there is some authority 
to the contrary,*® consideration being generally nec- 
essary,°® the petition must contain an allegation that 
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the surety received consideration,’® and a consid- 
eration between the principal and the obligee must 
be shown.*! Consideration for a supplemental agree- 
ment to incur obligations outside the bond must be 
alleged.*? 

Performance and fulfillment of conditions. It has 
been held necessary that plaintiff allege performance 
on his part,‘? although the contrary has been held;*# 
but a complaint which shows on its face a failure to 
perform such conditions is bad.7° The complamt 
must show satisfaction of conditions precedent to 
the surety’s liability,’® a general allegation of per- 
formance of such conditions being sufficient.77 If 


performance was waived, the facts constituting such . 


waiver must be pleaded,** and so if compliance there- 
with was excused.?® Where notice of principal’s de- 
fault is made a condition precedent to the surety’s 
liability,*° compliance with such condition must be 
pleaded,*! unless the matters assigned as breaches 
lie as much within the knowledge of the surety as 
plaintiff ;*? and if notice is not a condition preced- 
ent, the failure to give it’ is matter of defense 


55. Chicago Crayon Co. v. Slattery, 
68 Misc. 148, 123 NYS 987; National 
Surety Co. v. Tomball First State 
Bank, (Tex. Civ. A.) 244 SW 217. 

56. Farley v. Moran, 3 Cal. Unrep. 
Cas. 572, 31 P 158. 

57. See cases infra this note. 

[a] Allegations held sufficient to 
charge defendant as surety.—Natchi- 
toches Sweet Potato Co. v. Perfection 
Curing Co., 153 La. 916, 96 S 808 (at- 
tachment of contract and bond as part 
of petition); Prussian Nat. Ins. Co. 
v. Hisenhardt, 153 Mich. 198, 116 NW 
1097; Coekrell v. Williams, 195 Mo. 
A. 400, 193 SW 869; Burson v. Silver- 
ton First Nat. Bank, (Tex. Civ. A.) 299 
SW 927; Pennock y. Texas Builders’ 
Supply Co., (Tex. Civ. A.) 193 SW 760 
(holding it unnecessary to show in- 
solvency of principal or excuse for 
not bringing suit at first or second 
term of court). 

58. Riley v. Jarvis, 43 W. Va. 43, 
26 SE 366. 

59. Lilley v. Hewitt, 11 Price 494, 
147 Reprint 543. 

60. Walter A. Wood Mowing, etc., 
Co. v.. Farnham,.1 Okl. 375, 33 P 867. 

61. Walter A. Wood Mowing, etc., 
Co. v. Farnham, supra; Pennock v. 
Texas Builders’ Supply Co., (Tex. 
Civ. A.) 193 SW 760. ; 

62. Cruse v. Gau, (Tex. Civ. A.) 
193 SW 405. 

63. Illinois Surety Co. v. Frank- 
fort Heating Co., 178 Ind. 208, 97 NE 
158: Calve ¥. Davies,’ 73) N. ¥.. 211, 
29 AmR 130. 

[a] Complaint construed.—lIllinois 
Surety Co. y. Frankfort Heating Co., 
178 Ind. 208, 97 NE 158. 

Construction of pleadings general- 
ly see Pleading §§ 104-120. 

64. American Surety Co. v. Pang- 
burn, 182 Ind. 116, 105 NE 769, Ann 
Cas1916E 1126; Clement v. Hughes, 
17 SW .285, 18 KyL 352; North, St. 
Louis Planing Mill Co. v. Essex, 157 


Mo. A. 18, 137 SW 295; Church v. 
Campbell, 7 Wash. 647, 35.P 381; 
Seattle Crockery Co. v. Haley, 6 


Wash. 302, 33 P 650, 36 AmSR 156. 
{a] Allegations of execution held 
sufficient.—(1) Where bond is set out 
in the petition or complaint, an alle- 
gation that the principal executed it 
‘with defendants as sureties is suffi- 
cient. Clement v. Hughes, 17 SW 
285, 13 -KyL 352. (2) Execution and 
delivery of the bond is sufficiently 
averred by allegations that, by the 
terms of the contract and bond, the 
sureties bound themselves. North 
St. Louis Planing Mill Co..v. Essex, 
157 Mo. A. 18, 187 SW 295. (3) Alle- 


Yor later cases, developments and changes in the law see 


gations of execution imply delivery of 
the surety bond. American Surety 
Co. v. Pangburn, 182 Ind. 116, 105 NE 
769, AnnCas1916E 1126. 

{[b] Allegations of execution held 
insufficient.—Church v. Campbell, 7 
Wash. 547, 25 P 381° (“gave’’ not be- 
ing equivalent to ‘‘executed’’). 

65. See supra §§ 42-45. 

66. Bjoin v. Anglim, 97 Minn. 526, 
107 NW 558. 

67. Peo. v. Carroll, 151 Mich. 233, 
115 NW 42. 

68 Homewood Peoples Bank v. 
Cull, 85 Pa. Super. 480. 

69. See supra §§ 78-85. 

70. See cases infra this note. 

[a] Allegations sufficient to show 
consideration for surety’s undertak- 
ing,.—Loewenherz vy. Weil, 33 Ga. A. 
760, 127 SE 8838 (petition showing 
that sureties executed notes on con- 
sideration of creditor’s-extension of 
time for payinent of a judgment); 
Pennock v. Texas Builders’ Supply 
Con tChex: £ Civ. nAs) "1937 SW. 760: 

71. Bixler v. Ream, 3 Penr. & W. 
(Pa.) 282. 

72. Goode v. Adtna Casualty, ete., 
Co., 178 Ark. 451, 183 SW (2d) 6. 

73. Natchitoches Sweet Potato Co. 
v. Perfection Curing Co., 153 La. 916, 
96 S 808. 

74. U.S. Fidelity, etc., Co. v. Doth- 
an, 174 Ala. 480, 56 S 953; Blackwood 
v. McCallum, 187 Cal. 655, 203 P 758. 
But see Verdier v. Title Guaranty, 
ete. wio,, 141 (Cal) GVA64385 e182 Bee ony 
(holding an owner’s complaint 
against a building contractor’s surety 
fatally defective for failure to al- 
lege that plaintiff owner had _ per- 
formed her part of the contract with 
the building contractor, where fail- 
ure of plaintiff to perform may have 
been the reason for failure of the 
principal). 

[a] Reason for rule.—In order to 
fasten prima facie liability on sure- 
ties on a contractor’s bond, it was 
not essential for plaintiff owner to al- 
lege that he had performed the con- 
tract on his part, since, if plaintiff 
was guilty of any act which would 
release in whole or in part the obliga- 
tion of the sureties, it was an affirma- 
tive defense to be specially pleaded 
by them. Blackwood v. McCallum, 
U8? Cal, 655,5 203) Pais. 

75. Pond Creek Coal Co. v. Citi- 
zen’s Trust, ete., Co., 170 Ky. 601, 186 
SW 494; U. S. Fidelity, etce., Co. v. 
Parsons, 147 Miss. 335, 112 S 469, 53 
ALR 88. 

[a] Rule applied.—U. S. Fidelity, 
etc., Co. v. Parsons, 147 Miss. 335, 112 


S 469, 53 ALR 88 (bill in equity not 
bad as-showing nonperformance). 

76. Sachs v. Nussenbaum, 92 Conn. 
682, 104 A 393; Potsdam v. AXtna Cas- 
ualty,.6te.,«€os V208xAppstDive2t sa 
NYS 641; Moreland School Dist. v. 
Picker, 14 Montg. Co. (Pa.) 85. 

[a] Where building contract pro- 
vides that expenses incurred by the 
owner should be audited and certified 
by the architect, plaintiff should al- 
lege that the architect had given a 
certificate. Moreland School Dist. v. 
Picker, 14 Montg. Co. (Pa.) 85. 

77. Davison County v. Watertown 
gare; etc., Co., 47 S. D. 101, 196° NW 

78. Potsdam v. Aitna Casualty, 
ree Co, 218eApp. Divi Tat 217 Nes 

79. Manufacturers, ete, Mut. F. 
Ins. Co. v. Canada Guarantee Co., 43 
UFC. @:'B. (Ont.) 247: Royal Canadi- 
an Bank v. European Assurance Soc., 
Oa CleG): (Es COnitale ates 

80. See supra § 327. 

81. Los 
Assoc. v. Pacific Surety Co., 24 Cal. 
A. 95, 140 P 295; Knight, etc., Co. v. 
Castle, 172 Ind. 97, 87 NE 976, 27 LRA 
NS 573 [transf 42 Ind. A. 689, 85 NE 
1049]; U. S. Fidelity, ete, Co. v. Co- 
lumbus Baptist Church, 102 SW 325, 
31 KyL 520; Higgins v. Dixon, 3 D. 
& L. 124. 

[a] Allegations of notice held suf- 
ficient.— (1) Allegation that notice 
was given as in and by the bond pro- 
vided. Los Angeles Olive Growers’ 
Assoc. v. Pacific Surety Co., 24 Cal. 
A. 95, 140 P 295. (2) Allegation that 
owner notified sureties of the default 
of the contractor concerning the mat- 
ters in question, and that the owner 
has performed all of the conditions 
of the bond to be performed by her. 
Summers vy, L. F. S. Syndicate, 46 Cal. 
A. 250, 189 P 286. (3) General al- 
legations of compliance with condi- 
tions of the bond. Illinois Surety Co. 


“v. Huber, 57 Ind. A. 408, 107 NE 298. 


{[b] Allegation of notice held in- 
sufficient.—Where a bond provided 
that no liability should attach to the 
surety unless the obligee should de- 
liver written notice of default to the 
surety, compliance with such ‘condi- 
tion was not sufficiently pleaded by 
an allegation that the obligee had in 
every particular complied with, per- 
formed, and observed all the condi- 
tions and provisions in the contract 
to be complied .with on its part. U. 
S. Fidelity, etc., Co. v. Columbus Bap- 


tist Church, 102 SW 325, 31 KyL 520. 


82. Peo. v. Edwards, 9 Cal. 286. 


cumulative Annotations, same title, page and note number. 
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which need not be negatived.** A complaint which 
shows on its face noncompliance with conditions by 


the obligee is bad.8*# 


Exhaustion of remedies against principal. 
by statute, remedies against the principal must first 
be exhausted before proceeding against the surety,*® 
an averment that the principal had no property is 
sufficient to show compliance with such require- 


ments.*® 


Alteration of contract. If a contract authorizes 
alterations therein, and alterations have been made, 
they should be set out,§* but minor changes in plans 
and specifications not amounting to a new or sub- 
stituted contract need not be alleged;** and if the 
contract provides that an extension of time shall not 
release a surety, an extension, if made, need not be 


alleged.®® : 
Negativing defenses. 


Damages. 


83. Knight, etc., Co. v. Castle, 172 
Ind. 97, 87. NE 976, 27 LRANS 573 
[transf 42 Ind. A. 689, 85 NE 1049]. 

84. Washington, etc., Nat. Bank v. 
London, etce., Indemn. Co., 56 App. 
CDs) 716, ) LOR. )C2d)6 41 

85. See statutory provisions. 

86. Royal Bank of Canada v. Mc- 
Cormick, 27 Porto Rico 383. 

87. Peo. Lumber Co. v. Gillard, 136 
Calle55,°638 P5763 


88. Wolf v. 4otna Indemn. Co., 163 
Cale5s9i, £26. P2470; 

89. Mankedick | v. Consolidated 
Coal, etc, Co., 25 Ind. Ac 135,) 57 NE 
256. 

90. Loewenherz v. Weil, 33 Ga. A. 


760, 127 SE 883; T. Wilce Co. v. Roy- 
al Indemn. Co., 289 Ill. 383, 124 NE 
635: Edward B. Bruce Co. v. Lam- 
bour, 123 La. 969; 49 S659; Hughes 
v. Globe Indemn. Co., 139 Minn. 417, 
166 NW 1075. 

[a] Bule applied.—The happening 
of a condition subsequent need not be 
negatived. Loewenherz v. Weil, 33 
Ga. A. 760, 127 SE 883. 

91. Godwin v. Davidson, 163 La. 
804, 112 S 728; Cooney v. Winants, 19 
Wend. (N. Y.) 504. 

92. Johnson v. Cook, 

474, 64 P 729. 

93. Adams v. Haigler, 123 Ga. 659, 
51 SE 638. 

94. Alfred E. Joy Co., Inc. v. New 
Amsterdam Casualty Co., 98 Conn. 
794, 120 A 684. 

95. Summers v. L. F. S. Syndicate, 
46 Cal. A. 250,189 P. 286. 

96. Empire State Surety Co. v. 
Lindenmeier, 54 Colo. 497, 131 P 437, 
AnnCas1914C 1189; Colonial Creosot- 
ing Co. v. Perry, 169 La. 90, 124 S 


24 Wash. 


182. 
97. See Pleading §§ 656-701. 
98. Ga.—Wise v. Thurman, 20 Ga. 


A. 497, 93 SH 112. 

Kan.—Houston v. Delahay, 14 Kan. 
125, 

N. Y.—Michigan Steamship Co. v. 
American Bonding Co., 109 App. Div. 
55, 95 NYS 1034. : 

Tex.—Crenshaw v. (COibins 
A.) 34 SW 1005. 

Wash.—Pacific Bridge Co. v. U. S. 
Fidelity, etc., Co., 38 Wash. 47, 73 P 
172. 

Eng.—-Dimmock y. Sturla, 14 M. & 
W. 758, 153 Reprint 681. 

fa] Amendment held properly al- 
lowed.—An amended petition, alleg- 
ing that defendant was surety on a 
note sued on when the original al- 
leges that the note was “executed and 
indorsed” by defendant, did not state 
a new cause of action against him. 
McKibben v. Luther Williams Bank- 
ing Co., 32 Ga. A. 419, 123 SE 726. 

99. Michigan SS. Co. v. American 
Bonding Co., 109 App. Div. 
NYS 1034. 


Varley, 


Matters which the surety 
may interpose as a defense need not be negatived.?° 
Damage must be alleged,®? but actual 
damage need not be shown,®? nor the items constitut- 
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the damages.?® 


Where, Interest. 


Amendment. 
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ing such damage;®* but it is sufficient if a general 
claim is made,®* or a claim for the total amount of 


If interest is desired it must be claimed 
in the complaint.?® 
Subject to the rules governing the 
amendment of declarations, petitions, or complaints 
generally,®’ in a proper case plaintiff may amend his 
petition,®* but the allowance of an amendment is not 
an adjudication as to the materiality or effect of evi- 
dence in support of the amendment.?® 

[§ 346] b. Plea, Answer, or Affidavit of Defense 
—(1) In General. 
pleas, answers, or affidavits of defense in civil ac- 
tions’ apply as to the sufficiency of such pleadings 
in actions against a surety.2- Where separate actions 


The general rules governing 


are instituted on the same instrument, a plea filed in 


1. Generally see Pleading §§ 197-— 
379. 

2. See cases infra this note; 
notes 3-26. 

[a] Answer to whole complaint.— 
A plea addressed to the whole is bad 
if it goes only to a part of the com- 
plaint. Scott v. Shirk, 60 Ind. 160. 

{b] General issue.—(1) A _ plea 
which amounts to the general issue 
is bad for argumentativeness. Lyall 
v. Higgins, 4 Q. B. 528, 45 BCL 526, 
114 Reprint: 997. (2) If defendant 
wishes to take advantage of a discrep- 
ancy between the covenant actually 
made‘and the one recited in the decla- 
ration, he should plead ‘‘non est fac- 
tum.’ Wadsworth v. Townley, 10 U. 
CHO (Ont)! diker 

{c] In Kentucky a plea by the 
sureties on a bond that, when they 
executed the bond, the name of an- 
other person appeared, and it was 
represented to them by the court and 
the principal that such person ‘had 
signed and was bound, which was 
false, was held a “good defense. 
Chamberlin v. Brewer, 3 Bush 561. 

{d] Averment of conclusions is 
insufficient.—Graham v. Marks, 98 
Ga. 67, 25 SE 931. North St. Louis 
Bldg., etce., Assoc. v. Obert, 169 Mo. 
507, 69 SW 1044. 

{[e] Want of consideration.—(1) 
Where the complaint does not allege 
that the agreement was under seal, 
the defense of want of consideration 
need not be pleaded. Brokaw vy. Kel- 
sey, | 20 (TIM 3034" Gein’ v., Little, 143 
Misc. 421, 89 NYS 488 [aff 102 App. 
Div. 614 mem, 92 NYS 1125 mem (app 
dism 186 N. Y. 528 mem, 78 NE 1103 
mem)]. (2) A plea that the surety 
did not receive any consideration is 
bad. Brokaw v. Kelsey, supra. - 

[f] Matters within plaintiff’s 
knowledge.—A plea which fails to set 
out matters peculiarly within plain- 
tiff's knowledge is not indefinite and 
uncertain. Amarillo First State Bank 
v. Cooper, (Tex. Civ. A.) 179 SW 295. 

[g] Separate defenses.—(1) Where 
two or more defenses are pleaded, 
they should be separately stated. 
Eppinger v. Kendrick, 5 Cal. Unrep. 
Cas. 295, 44 P 234. (2) Separate de- 
fenses should not be inconsistent. 
Carlile v. Peo., 27 Colo. 116, 59 P 48; 
Kilgore v. Tippit, 26 La. Ann. 624; 
Accident Ins. Co. of North America 
v. Baker, 34 W. Va. 667, 12 SE 834. 
See generally Pleading §§ 254-256. 
(3) Non est factum and that the prin- 
cipal received and accepted negotia- 
ble notes in settlement of alleged 
breaches of bond are consistent. Ac- 
cident Ins. Co. of North America v. 
Baker, supra. (4) Non est factum 
and a plea that defendants were sure- 
ties, and that the principal knew of 
default but failed to notify the sure- 


and 


one cannot be extended to the others, but a plea must 
be filed in each suit.? 
pleaded specially,t such as delivery of the instru- 
ment without authority,’ fraud, duress, or misrepre- 


Certain defenses should be 


ty, are inconsistent. Accident Ins. 
Co. of North America v. Baker, supra. 
(5), Defenses available to a surety 
cannot be set up at the same time the 
suretyship relation is denied. Kil- 
gore’v. ‘Tippit, supra. 

[h] Plea, answer, or affidavit of 
defense held sufficient to show: (1) 
Absence of consideration. Winfield 
Bank, etc., Co. v. Roberts, 200 Ala. 
313, 76S 79. (2) Failure of consider- 
ation. Moore v. Leach, (Mo. A.) 14 
SW (2d) 21. (3) Negligence in de- 
laying suit. Darrah v. Lion Bonding, 
étc., Co. (Tex.’ Civ: “A.)) 200 SW. 1102: 
(plea by bonding company that claim- 
ant had waived his rights to share in 
the indemnity paid to other claimants 
by permitting their judgments to be 
collected for the maximum amount of 
the insurance is sufficient to include 
negligence of claimant in delaying 
his suit until after such judgment). 
(4) Nonperformance of conditions 
precedent. Moore v. Leach, supra. 
(5) Question whether or not defend- 
ant was joint obligor or surety. Med- 
lock v. Wood, 4 Ga. A. 368, 61 SE 516. 
(6) That plaintiff has had funds of 
the principal in its possession suffi- 
cient to satisfy note. Winfield Bank, 
etc., Co. v. Roberts, supra. 

[i] Plea or answer insufficient.— 
(1) Failure of consideration. McKib- 
ben v. Macon Fourth Nat. Bank, 32 
Ga, A. 222, 122 SH 891. (2) Plea 
that judgments have been recovered 
and not reversed, defective in not al- 
leging discharge of judgments, or 
that they are still unsatisfied. Moore 
v. Worsham, 5 Ala. 645. (3) Want of 
consideration. Loewenherz v. Weil, 
33 Ga. A. 760, 127 SE 883. 

[ij] Affidavit of merits.—Sufficient 
as defense to portion of demand. 
Americau Hard Rubber Co. v. Howe, 
280 Ill. 431, 117 NE 425. 

{k] Affidavit of defense insuffi- 
cient.—(1) Affidavit of defense deny- 
ing efforts by the lessor to reduce loss 
of rent, change of grade of street, 
and alteration by the lessor. Raffer- 
ty v. Martin, 253 Pa. 143, 97 A-1087. 
(2) An affidavit of defense, which 
was a mere general denial that the 
principal had broken a contract so as 
to render defendant liable. King vy. 
Pottstown Security Co., 241 Pa. 547, 
88 A 789. 

3. Wall rhe NeleW tes cou (Ch: 
(Md.) 79. 

4. See cases infra notes 5-8. 

Matters of release or discharge 
generally see infra § 347. 

5. Baker County v. Huntington, 46 
OTe oto LSet. 

[a] Where bond is defective on its 
face so that the obligee would have 
constructive notice of lack of author- 
ity by the principal to deliver it, it 
is not necessary that such notice 


v. Wall, 
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sentation,® and nonperformance of conditions preced- 
ent by plaintiff.7 Likewise, if. the surety wishes 
to avail himself of his statutory exemption from 
suit until the principal has been sued, he must plead 
it specifically.s As a rule the objection that there is 
no writing as required by the statute of frauds need 
not be pleaded specially.° Where it is sought to de- 
fend on the ground that the surety signed only on 
express agreement that other sureties were to be 
obtained, the plea must distinetly allege the incom- 
pleteness of the instrument,?® and notice of plain- 
tiff of the condition.1! To obtain any benefit aris- 
ing out of the relation, the surety must set up the 
fact of suretyship, and demand his privileges;!?_ but 
an answer setting up the suretyship merely is not 
a bar to the action but only matter for ground of 
direction as to execution upon the judgment.?* 
Joint or separate pleas or answers. When the 
surety is sued with his principal, he may plead sepa- 
rately a defense which is personal to him,14 and he 
may set up defenses of his principal by joint or sep- 
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arate plea.t1®> If the principal and surety are sued 
jointly a joint plea or answer must be good as to 
both.1® A defense pleaded by the principal, not 
personal to him, inures to the benefit of the surety.*? 

Admissions. The rule that matters not traversed 
or denied are deemed admittedt® applies to the pleas 
or answers of a surety.'® If the sureties unite with 
the principal in a plea to the merits, they admit the 
suretyship.2° An admission in the answer that mis- 
appropriation occurred on the date alleged in the 
petition is not an admission that such misappropria- 
tion was within the terms of the contract so as to 
render the surety liable therefor.24 A plea of per- 
formance admits the execution of the instrument.?? 

Counterclaim in answer. A breach of agreement 
by plaintiff, when relied upon as a basis of recovery 
of damages by the surety, should be set up by way 
of counterclaim.?2 Where a principal becomes a 
party defendant in an action against a surety, he 
may in his answer counterclaim against plaintiff,?+ 
and dismissal of the action by plaintiff will not pre- 


should be pleaded by the sureties 
thereon. Baker County v. Hunting- 
ton, 46 Or. 275,79 P 187. 

6. Ala.—Taylor v. Taylor, 200 Ala. 
164... 75S 912, 

Ga.—Graham v. Marks, 98 Ga. 67, 
25 SE 931. 

Ind.—Fishburn vy. Jones, 37 Ind. 
1k 

Ky.—Stanford First Nat. Bank vy. 
Mattingly, 92 Ky. 650, 18 SW 940, 14 
KyL 68. : 

Mass.—Hazard v. Irwin, 18 Pick. 
Dis 

N. Y.—Smith v. Columbia Casualty 
Co., 225 App. Div. 223, 232 NYS 550. 

N. C.—North Carolina School Book 
Depository v. Riddle, 190 N. C. 432, 
130 SE 15. 

Pa.—Walton v. American Surety 
Co. 264 Pa.'272, 107 A 725, 

Tex.—Amarillo First State Bank v. 
Cooper, (Civ. A.) 179 SW 295. 

[a] Plea held sufficient.—(1) De- 
fense to judgment creditor’s action, 
alleging that judgment was fraudu- 
lently ‘entered for amount not due. 
Smith v. Columbia Casualty Co., 225 
DEED. ioe coe. NIV 950. 6 .¢2) pL 
fraud on the principal is pleaded, the 
rescission of the contract by the prin- 
cipal on account thereof is averred 
sufficiently by a statement that the 
principal refused to perform it. 
Hazard v. Irwin, 18 Pick. (Mass.) 95. 

[b] Plea held insufficient.—(1) 
Allegation of agreement and nonper- 
formance because of “fraudulent acts 
of plaintiff.” Taylor v. Taylor, 200 
Ala, 164, 75 S 912. (2) Answer relat- 
ing to agreement as to collateral, but 
not alleging fraud. Amarillo First 
State Bank’ v. Cooper, (Tex. Civ. A.) 
179 SW 295. (8) An affidavit of de- 
fense, averring that the bond was not 
given for value, that the obligors 
were not indebted to the obligee, and 
that it was obtained by false state- 
ment and threats, without averring 
that such statements and _ threats 
were made to the company, or that 
the debt was not due, or that notice 
was given to the debtor before execu- 
tion of the bond, and stating no ex- 
cuse for failure to notify. Walton v. 
American Surety Co., 264 Pa. 272, 107 
A 725. (4) Defense to a judgment 
ecreditor’s action against the judg- 
ment debtor’s surety, alleging mis- 
representations by the debtor to 
the surety, but not showing the cred- 
itor’s knowledge thereof. Smith v. 
Columbia Casualty Co., 225 App. Div. 
223, 282 NYS 550. (5) A plea alleg- 
ing merely that the principal induced 
the surety to sign the contract by 
false representations without alleg- 
ing that the surety did not read the 
contract. W. T. Rawleigh Medical 


Co. v. Wilson, 7 Ala. A. 242, 60 S 
1001. (6) Allegations in the surety’s 
answer that ‘the did not write the pa- 
per, which he admitted signing, that 
he was informed by the agent and no- 
tary that he was signing the paper 
as a stockholder of the corporation to 
enable it to continue business, that he 
was informed and believed that such 
notary was representing plaintiff, and 
that he was deliberately deceived in 
signing the paper, were held insuffi- 
cient allegations of fraud in treaty or 
factum to support the defense, espe- 
cially in the absence of an allegation 
that he did not read the paper, or was 
fraudulently prevented from so do- 
ing. North Carolina School Book 
Depository v. Riddle, 190 N. C. 432, 
130 SE 15. (7) Alleged representa- 
tions that a widow must indorse and 
guarantee a note, given in renewal 
of a note guaranteed by her husband, 
in his place, were held not to avoid 
her liability thereon, in the absence 


of an averment of fraud, accident, 
mistake, or deception. Bloomfield 
Trust Co. v. Trojanowski, (Pa.) 147 


A 847. (8) A plea of duress of the 
principal by imprisonment should al- 
lege that the imprisonment was ille- 
gal, or used for an illegal pur- 
pose, and that the surety was 
ignorant of its real character. Gra- 
ham v. Marks, 98 Ga. 67, 25 SE 931. 
(9) To be insufficient, an answer 
which avers that the signature of the 
surety was obtained by false repre- 
sentations should add that he was 
uninformed as to the subject misrep- 
resented. . Stanford First Nat. Bank 
v. Mattingly, 92 Ky. 650, 18 SW 940, 
14 KyL 68. 

7. Gecrge A. Fuller Co. v. Doyle, 
87 Fed. 687; White v. Ansdell, 1 M. & 
W. 348, 150 Reprint 467. 

8. Petty v. Cleveland, 2 Tex. 404. 

fa] Thus, where by statute the 
ereditor must first or simultaneously 
proceed against the principal, fail- 
ure so to do is matter of abatement 
and not of bar. Ritter v, Hamilton, 
4 Tex. 325; Sherwood v. Jordan, 2 
Tex. Unrep. Cas. 610. 

9. Bastwood v. Kenyon, 11 A. & E. 
438, 39 ECL 245, 113 Reprint 482. 

Necessity of pleading statute gen- 
erally see Frauds, Statute of § 463. 

10. Stone v. Goldberg, 6 Ala. A. 
249, 60 S 744; Bonner v. Nelson, 57 
Ga. 438. 

[a] Plea held sufficient.—The plea 
of a defendant that he signed as sure- 
ty with the express agreement with 
the principal debtor, that, before de- 
livering the note, the signature of 
certain others as sureties would be 
secured, is a plea that he signed it on 
condition that, before its delivery, it 


should be signed by such other sure- 
ties. Stone v. Goldberg, 6 Ala. A. 
249, 60 S 744. 

11. Bonner v. Nelson, 57 Ga. 433; 
Thompson y. Citizens Bank, etc., Co., 
222 Ky. 492, 1 SW (2d) 770; Farrell 
v. Fabel, 47 Minn. 11, 49 NW 303. 

12. Abell v. Scott, 5 Ky. Op. 238; 
Pecquet v. Pecquet, 17 La. Ann. 204; 
Pyron v. Grinder, 25 Tex. Suppl. 159. 


[a] Where obligation of sureties 
arises on separate instrument not 
showing relationship, the answer 


must contain such allegations as will 
enable the court to determine that the 
relation of principal and surety exists 
by showing the liability of the party 
alleged to be the principal in the debt, 
before a plea of limitation will avail. 
Abell v. Scott, 5 Ky. Op. 238. 

[b] Im Gouisiana (1) a_ surety 
wishing to obtain benefit of division 
must plea it by exception or answer. 
Alexander v. Majors, 4 La. A. 486. 
(2) In an action in solido against the 
makers and indorsers of notes a plea 
of suretyship and discussion, dilatory 
in its nature, is governed by Code 


Pract. arts 332, 3338, and must be 
pleaded in limine litis before issue 
joined. Farmers’, etc., Bank vy. Da- 


vies, 144 La. 532, 80 S 713. 

[c] In Quebec (1) in a_ suit 
against a surety, he cannot demand 
the benefit of discussion unless he 
has asked it in his written pleadings 
and has for that purpose obtained a 
suspension of the action against him- 
self. Sicotte v. Benard, 58 Que. Su- 
per. 402. (2) The defence based on 
the right to the benefit of discussion 
(taking of accounts, etc.) can be set 
up, under, Code Civ. sPracts art’ 1972 
only by dilatory exception. Barrette 
v. Leclair, 44 Que. S. C. 1. 
anaes Moorman y. Barton, 16 Ind. 

14. 
84 


McChesney y. Bell, 59 Ill. A. 


15. State v. Duggan, 102 W. Va. 


312, 185 SE 270. 


16. Slipher v. Fisher, 11 Oh. 299. 
17. Columbus City Nat. Bank v. 
Jordan, 1389 Iowa 499, 117 NW 758; 


Garrett v. Dodson, (Tex. Civ. A.) 199 
SW 675. 

18. See Pleading § 341. 

19. Friday v. Smith, 195 Fed. 742, 
115 CCA 542; Goldberg vy. Rempp, 
(Cal. A.) 273 P'63. 

20. Welch v. Fourier, 6 Ala. 516. 

21. Toledo Computing Scale Co. v. 
Mercer, 101 Kan. 242, 166 P 480. 

22. Burtles v. State, 4 Md. 273. 

23. New York Store Mercantile Co. 
v. Gorham, 178 Ky. 535, 199 SW 64. 

24. General Constr., Co: )v.. Lake- 
wood, 17 Oh. Cir. Ct. N. S. 165. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- §§ 346-349] 


vent litigation of the counterelaim.?5 

Amendments may be allowed in a proper ease.2° 

[§ 347] (2) Matters of Release or Discharge— 
Matters of release or discharge 
If the surety sets up 
a discharge by reason of some act of plaintiff which 
injured him, he must allege the acts which caused 
such injury.*® A plea of a release of the surety on 
condition must allege performance of the condition 
He must specially plead release of 
his principal,®° and such a plea must be certain and 
An averment that the surety has been 
“lulled into security by the surrender” of a note to 
the principal by plaintiff sufficiently indicates know]- 
edge of the surrender by the surety, and prejudice.®? 
An allegation that plaintiff, a bank, had not applied 
money of the principal “on deposit, and payable to 
his order,” sufficiently shows that the deposit was a 
general one, and liable to appropriation on the debt.?° 


(a) In General. 
must be specially pleaded.?7 


by defendant.?° 


definite.** 


25. General Constr. Co. 
wood, supra. 

26. See cases infra this note. 

{a] Illustrations.—(1) Where de- 
fendant, sued as a principal on a note, 
filed a plea that he was surety only, 
it was error to refuse to permit him 
thereafter to file a properly verified 
amendment alleging that, by reason 
of usury exacted without his knowl- 
edge by plaintiff from the principal, 
a waiver of homestead in the notes 
had been avoided, which had in- 
creased defendant’s liability as sure- 
ty. Whilden v. Milledgeville Banking 
Conia Gas Ae OO) oo EO oe Onna aren. 
surety company’s application to 
amend its answer comes too late upon 
trial nearly three years after answer 
filed during which period depositions 
were taken upon notice to the surety 
and the original bond exhibited. 
Sumner Phosphate Co. v. Jarecki 
Chenier Cow. 4 Oh-Ciryet. Nii S..59, 
32 Ohio Cir. Ct. 286. 

Amendment of plea or answer see 
Pleading §§ 702-719. 

27. Templeman Bros. Lumber Co, 
v. Sinnot, 9 La. A. (Orleans) 305. 

28. Ga.—Stewart v. Barrow, 55 Ga. 
664. 

Mont.—Smith v. Freyler, 4 Mont. 
489, 1 P 214, 47 AmR 358. 

Okl.— Fuqua v. Tulsa Masonic 
Bldg. Assoc., 129 Okl. 106, 263 P 660. 

Tex.—National Bank of Commerce 
vy. Gilvin, (Civ. A.) 152 SW 652. 

W. Va.—Accident Ins. Co. of North 
America v. Baker, 34 W. Va. 667, 12 
SE 834. 

Wis.——Brillion Lumber Co. v. Barn- 
ard, 131 Wis. 284, 111 NW 483. 

{a] Thus (1) a surety, sued on an 
employee’s bond, to avail himself of 
the defense that ‘the was released by 
reason of the employer having made 
a contract with the employee permit- 
ting him to repay the money misap- 
propriated by working a _ sufficient 
length of time to balance the same 
with his wages, and that duties were 
imposed on the employee, not con- 
templated by the contract of employ- 
ment, materially increasing the risk 
of the surety, and that the employer 
retained the employee in its service 
after discovering his delinquency, 
concealing the situation from the 
surety, must specifically plead the 
same. Brillion Lumber Co. v. Barn- 
ard, 181 Wis. 284, 111 NW 483. (2) A 
plea that plaintiff had knowledge of 
the principal’s default and failed to 
notify the surety is bad for failure 
to allege no knowledge on the part of 
the surety. Accident Ins. Co. of 
North America v. Baker, 34 W. Va. 
667, 12 SF 834. 

[b] Plea that plaintiff released 
surety, without further allegations, 
is a mere averment of a legal conclu- 
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v. Lake- 
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sion. Smith v. Freyler, 4 Mont. 489, 
1 P 214, 47 AmR 358. 

{e] Injury resulting from failure 
of the obligee to abide by the terms 
of the contract must be pleaded. 
Fuqua v. Tulsa Masonic Bldg. Assoc., 
129 Okl. 106, 263 P 660. 

29. Lyle v. Morse, 24 Ill. 95. 

SBO0le (Bull woo, a wale 54,0 See 
808, 11 AmSR 235; King v. Malone, 91 
Conn. 342, 99 A 691; Templeman Bros. 
Lumber Co., Inc. v. Sinnot, 9 La. A. 
Oye 305% Shelton) vii Hurd; <7 

R. I. 408, 84 AmD 564. 


aepte Mitchell y. Williamson, 6 Md. 
0. ; 

32. Kirby v. Landis, 54 Iowa 150, 
6 NW 173. 

33. Dawson v. Real Estate Bank, 
5 Ark. 283. 

34. La.—Hoffman v. Atkins, 11 La. 
fe ees aa Barnes v. Crandell, 11 La. 

J 


Minn.—Pulaski Hall Assoc. _ v. 
American Surety Co., 123 Minn, 222, 
143 NW 715. 

Nebr.—Hayden v. Cook, 34 Nebr. 
670, 52 NW 165. 

Or.—Tryon y. Palmer, 123 Or. 661, 
263 P 890, 891 [cit Cyc]. 

Pa.—Holt v. Bodey, 18 Pa. 207. 

_[a] Payment to contractor after 
default.—In an action against a sure- 
ty on a building contractor’s bond, a 
release through payment made to a 
contractor after his default must be 
pleaded. Pulaski Hall Assoc. v. 
ance can Surety Co., 123 Minn. 222, 
143 NW 715. 

[b] Cross complaint by surety in 
an action on a note, alleging that the 
president of the holder caused cer- 
tificates of stock, pledged as collater- 
al, to be surrendered, and new cer- 
tificates issued in his individual name, 
that this transfer was a conversion, 
and the stock so converted at the time 
equaled in value the amount due the 
holder, must also allege that the sure- 
ty was deprived of the benefit of the 
collateral, or that it was converted to 
the use of another. Hunter v. Ft. 
Wayne First Nat. Bank, 172 Ind. 62, 
87 NE 734. 


85. Hailey First Nat. Bank v. 
Watt, 7 Ida. 510, 64 P 223. 

36. Hailey First Nat. Bank vv. 
Watt, supra. 


37. Howard County v. Baker, 119 
Mo. 397, 24 SW 200. 

38. State Bank v. Bryan, 268 Ill. 
151, 108 NE 1004 Laff 186° Dll, A? 207]. 


39. See Payment §§ 128-175. 
40. See supra ss 169-183. 
41. Templeman Bros. Lumber Co., 


Ine. v. Sinnot, 9 La. A. (Orleans) 305; 
Bay Shoe Co. v. Nacol, 8 La. A. 620. 
Proof under general denial see infra 


§ 353. 
42. See cases infra this note. 
[a] Same degree of particularity 


is not required of surety who sets 


Relinquishment or loss of securities. 
must plead specially a release by reason of the re- 
linquishment or loss of securities by the creditor ;3* 
and the plea of relinquishment must show the value 
of such security,?® and that the release was without 
the consent of the surety;*® and such defense cannot 
be made by alleging a change made in the contract.°* 
A plea of loss of security which shows that persons 
other than the surety and creditor were interested 
in the security is bad.38 

[§ 348] (b) Payment or Performance. 
cordance with the general rules governing the plead- 
ing of payment,?® a surety relying on payment as a 
discharge or release*® must generally plead it spe- 
cially ;*+ and all material facts must be set forth.*? 
An equitable discharge of a surety will not support 
a plea of payment.*? 

[§ 349] (c) Extension of Time. 
specially plead an extension of time to the princi- 
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The surety 


In ac- 


The surety must 


up payment by the principal as would 
be required of the principal, but all 
that may be required is that the aver- 
ments shall be as explicit and specific 
as the circumstances reasonably ad- 
ee Com. v. Magee, 224 Pa. 168, 73 


A 

[b] Plea held good.—(1) In a suit 
by the holder of a note against the 
surety, where it appeared from the 
facts pleaded by the surety that he 
was not indebted to plaintiff in the 
full amount sued for by reason of the 
principal debtor having reduced the 
amount of the indebtedness by a pay- 
ment, the plea to such extent set up 
a good defense. Rutledge v. Temple 
Banking Co., 31 Ga. A. 686, 121 SE 707. 
(2) In an action against a surety, a 
plea that plaintiff had sued out a writ 
of garnishment on the judgment ob- 
tained against the principal debtor, 
and had recovered judgment against 
the garnishee for a sum which had 
not been credited, is a good plea of 
payment pro tanto. Parks vy. State 
Nat. Bank, (Tex. Civ. A.) 34 SW 1044. 

[ec] Plea or answer insufficiently 
alleging payment.—(1) Defense of re- 
payment is insufficient where it does 
not show that the money so repaid 
was that sued for. Fischer v. Mah- 
land, 191 App. Div. 209, 181 NYS 179. 
(2) An affidavit of defense is insuf- 
ficient which contains only a naked 
averment that the lessee had paid 
“a large amount of the rent due un- 
der said lease,’ and that plaintiff had 
applied the sum so paid without the 
consent either of the lessee or of the 
defendants to the discharge of un- 
paid rent owing by the lessee on a 
former lease between the same par- 
ties. . Rochester Impr. Co. v. Foer- 
stige, 43 Pa. Super. 630. (3) The an- 
swer should allege payment of the 
note, or that, because of the informa- 
tion communicated to the sureties, 
they failed to institute proceedings 
by which they could have indemnified 
themselves, or that they were in some 
way injured. Gray vy. Scott, 7 Ky. 
Op. 413. (4) Plea of payment by 
means of deed of trust is bad. Bro- 
kaw v. Kelsey, 20 Ill. 303 (giving deed 
of trust to secure payment is not 
payment). (5) A demurrer to an an- 
swer by which defendant alleged pay- 
ments of judgments in excess of fif- 
teen thousand dollars, but not alleg- 
ing that it had paid fifteen thousand 
dollars, which was the amount of the 
bond, should be sustained. Cappa- 
donna, v. Illinois Surety Co., 68 Misc. 
470, 5 NYS 162... (6) A plea that the 
Sataibal executed a nonnegotiable 
promissary note to plaintiff is not a 
plea of payment. Lindeman vy. Rosen- 
field, 67 Ind. 246, 383 AmR 79 (no alle- 
gation that note payable at bank in 
state). 

43. Shelton v, Hurd, 7 R. I. 4038, 
84 AmD 564. 
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pal.t# If an extension of time to the principal is 
claimed as a defense, the plea should aver that 
plaintiff had knowledge of the suretyship,*® that the 
extension was given without the surety’s consent,*® 
that there was a consideration therefor,4*7 and of 
what the consideration consisted.4® The time for 
which the extension was granted should be named,**® 
and if it shows on its face that there was no definite 
time, no agreement, and no consideration, the plea 
is bad.°° Facets which prove the extension need not 
be pleaded.®! A plea that the principal had executed 
a promissory note to plaintiff does not indicate an 
extension.°? A plea that extension was given on 
receiving a note must aver acceptance by plaintiff.°* 
Where a binding extension does not discharge the 
surety except to the amount of loss or damage 
caused by such extension,*>* a plea suggesting hy- 
potheses, contingencies, and possibilities of loss, 
without stating in form or substance that the exten- 
sion caused loss, is bad,®® and one’which does not 
show loss is bad.*° 

[§ 350] (d) Failure To Sue Principal. Where 
the surety relies on a discharge by the failure of the 
creditor to proceed, after notice, against the prin- | 


44. Ind.—State v. Taylor, 77 Ind. [a] 
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[§§ 349-351 
cipal,®? or against security in the ereditor’s hands,°* 
a plea that plaintiff did not proceed against the prin- 
cipal on receipt of notice to sue from the surety 
should state with certainty all the material facts,*° 
alleging that the notice was in writing, when this is 
required by the statute,®°° and that the principal was 
solvent at the time notice was given;°! but defend- 
ant need not state that he apprehended that the prin- 
cipal was about to become insolvent or remove from 
the state,®? nor that plaintiff had notice of defend- 
ant’s character as surety.°? It is not necessary that 
the notice be set out; and, if set out, an error is 
not fatal.°4 The failure of plaintiff to sue can be 
stated in general terms; and the exact time of de- 
lay need not be named.°® An answer that the surety 
has been discharged by failure of plaintiff to bring 
suit after notice to do so should aver that suit could 
have been brought at the time notice was given.®® 
Where statutes bar an action against the surety after 
a certain time has elapsed after notice to sue the 
principal,®? a plea which substantially follows the 
statute is good.®* 

[§ 351] (e) Alteration of Instrument or Contract. 
The surety must, as a rule, specially plead that he 


Consideration sufficiently al-{ 260. 


.—Baker 


A. 419, 132 NE 608. 

Mich. Rawlings v.. Cole, 67 Mich. 
431, 35 NW 6 

Rie eines Hall } 
American Surety Co., 123 Minn. 
143 NW. 715. 

Mo.—c. A. Burton Mach. Co. v. Na- 
tional Surety Co., (A.) 182 SW 801. 

W. Va.—Turner v. Stewart, 51 W. 
Va. 493, 41 SE 924. 

Sask.—Tabachnick v. Chernenkoff, 
17 Sask.-L. 365, [1923] 3 WestWkly 


59: 

[a] In Illinois the defense of ex- 
tension of time to the principal is ad- 
missible on behalf of a surety, under 
the general issue. Warner v. Crane, 
20 Ill. 148 (such pleas amount to gen- 
eral issue and are bad on special de- 
murrer); Wiley v. Temple, 85 Ill. A. 
69. 

{b] Plea held sufficient.—Short v. 
Jordan, 39 Ga. A. 45, 146 SE 31 [foll 
McLeod v. Jordan, 39 Ga. A. 47, 146 
SEsal vet. Paul “ifrust Col v. St. Paul 
Chamber of Commerce, 70 Minn. 486, 
73 NW 408. 

[ec] Waiver of extension by sure- 
-ties.—Plea by the sureties on a note 
alleging that the time of payment had 
been extended without their knowl- 
edge or consent does not show waiver 
of such extension. Shults v. Kraus- 
kopf, (Tex. Civ. A.) 286 SW 544, 

{d] Time at which extension was 
granted should be alleged. Brooks v. 
Allen, 62 Ind. 401. 


Assoc, Vv. 
222, 


45. McCloskey Vv. Indiananolis 
Mfrs’., etc., Union, 67 Ind. 86, 33 AmR 
76. 

46. Ark.—Stone v. State Bank, 8 
Ark. 141. 


Ill.—American Hard Rubber Co. v. 
Howe, 280 Ill. 481, 117 NE 425. 

Mo.—State v. Mannig, 55 Mo. 142.. 

N. D.—Patnode v. Deschenes, 15 N. 
D. 100, 106 NW 573. 

Eng.—Maingay v. Lewis, Ir. R. 5 
CoE 229% 

47. Ala.—Lehnert v. Lewey, 142 
Ala. 149, 37'S 921. 

D. C.—Clark v. Gerstley, 26 App. 
205 Patt 204 US. 504," 27 SCt’337, 7bo1 
L. ed. 589]. 

Ind.—Holland vy. Johnson, 51 Ind. 
346; Shaw v. Binkard, 10 Ind. 227. 

Minn.—Huey vy. Pinney, 5 Minn. 310. 

Moni.—Smith vy. Freyler, 4 Mont, 
489, 1 P 214, 47 AmR 358. ° 

N. J.—Palmer v. White, 65 N. J. L. 
69, mn A 706. 

Y.—National Citizens Bank v. 
Topiitz, 178 N. ¥.. 464, 71 NE 1 Pate 
81 App. Div. 593, 81 NYS 422]. 


leged.—An answer stating that plain- Ky 


tiff agreed with the principal to ex- 
tend the time of ‘payment if the prin- 
cipal would pay interest in advance, 
and that the interest was paid accord- 


inly, sufficiently shows that the inter-’ 


est was paid in advance. Hamilton v. 
Winterrowd, 43 Ind. 401. 


Necessity of consideration see su- 


Das se239. 
48. mrebel v. Aiken, 25 Vt. 327. 
49. Clark v. Gers tley, 26 


App. 205. [aft 204 U.S. 504, 27 SCt 337, 
51 L. ed. 589). 
Ind.—Brooks v. Allen, 62 Ind. 401. 
Minn.—Huey v. Pinney, 5 Minn. 310. 
Mo.—Newkirk v. Hays, 220 Mo, A. 
514, 275 SW 964. 
i 4 Mont. 


489, 1 P 214, 47 AmR 358. 
N. DD: —McCormick Harvesting 
ent Co. v. Rae, 9 N. D. 482, 84 NW 
Tex.—National Bank of Commerce 
v. Gilvin, (Civ. A.) 152 SW 652. 
But see Lehnert v. Lewey, 142 Ala. 
149, 37 S 921 (failure to allege length 
of time of extension will not render a 
plea bad where such defect is not in- 
sisted on). 

[a] Plea held sufficient.—(1) An 
answer, setting up release of sureties 
on a note, payable one year after date, 
by extensions of time, and alleging 
that the extensions were made at the 
end of the first year and at the end of 
every year thereafter for a great 
many years, is sufficient to show defi- 
nite extensions of time. Newkirk v. 
Hays, 220 Mo. A. 514, 275 SW 964. (2) 
Facts from which agreement for a 
definite time may be alleged are suf- 
ficient. ‘Starret v. Burkhalter, 86 Ind. 


aa! Hamilton v. Winterrowd, 43 Ind. 
50. Beck v. O'Dell, 193 Ind. 386, 140 
NE 527. 
51. St. Paul Trust Co. v.)St. Paul 


Chamber of Commerce, 70 Minn. 486, 
73 NW 408. 

52. Lindeman y. Rosenfield, 67 Ind. 
246, 33 AmR 79. 


53. Morris Canal, ete., Co. v. Van 
WAC HSHIAY Py ON Reveal he, 100. 

54. See supra §§ 251, 252. 

$5." U.S. ¥ Lyne: 192 Fed. 364. 

56. ‘U.S. Fidelity, etc., Co. v. U.-S., 
178 Eed: 692, 102 CCA 192 [aff 172 
Fed. 268]. 

57. See supra § 287. 

58. See supra § 259 et seq. 

59. Colo.—Carlile vy. Peo., 27 Colo. 
116, 59 P 48. 


Ind.—Whittlesey v. Heberer, 48 Ind. 


v. Whittaker, 177 Ky. 
197, 197 SW 644. 

N. D.—Brioschi-Minuti Co. v. Elsen- 
Williams Constr. Co., 41 N. D. 628, 172 


NW 239. 
papas a1 OheUuek v. Boger, 10 Phila. 


Tex.—National Bank of Commerce 
v..Gilvin, (Civ. A.) 152 SW 652. 

[a] Plea or answer held sufficient. 
—Baker v. Whittaker, 177 Ky. 197, 
197 SW 644. 

[b] Plea or answer held insuffi- 
cient.—Carlile v. Peo., 27 Colo. 116, 59 
P 48 (when negligence in not proceed- 
ing against principal is relied on, the 
facts constituting such negligence 
must be pleaded); Whittlesey v. Heb- 
erer, 48 Ind. 260 (where defense is 
that obligee was notified to proceed 
against estate of principal, and that 
he failed to do so, answer should have 
shown that estate was within juris- 
diction, and administration had been 
had); Hollowell v. Hodges, 5 Ky. Op. 
494; National Bank of Commerce v. 
Gilvin, (Tex. Civ. A.) 152 SW 652 (an 
answer alleging that plaintiff did not 
sue on the debt at the first term of 
court after maturity, but nat alleging 
that any statutory notice to sue was 
given, was insufficient). 

{ec] Seasonable notice and demand 
must be alleged. Brioschi-Minuti Co. 
x: Elson-Williams Constr. Co., 41 N. D. 

628, 172 NW 239. 

60. Darby v. Berney Nat. Bank, 97 
Ala. 643, 11 S 881; Ward v. Stout, 32 
Ill. 399: Mendel v. Cairnes, 84 ind. 
141; Headington v. Neff, 7 Oh. 229, 
But see Coats v. Swindle, 55 Mo. 31 
(holding such allegation unnecessary, 
as the question of writing is matter to 
be shown by evidence). 

61. Darby v. Berney Nat. Bank, 97 
Ala. 643, 11 S 881. 

62. Shehan v. Hampton, 8 Ala. 942: 
Newton First Nat. Bank v. Smith, 25 
Iowa 210. 

63. Payne v. Webster, 19 Ill. 103. 

64 Waterford v. Hensley, Mart. & 
Y.¢Tennw) 276. 


Aa Gillilan v. Ludington, 6 W. Va. 
66. Field v. Burton, 71 Ind. 380. 
ee See statutory provisions. 


Shehan v. ana 8 Ala. 942; 
McAllister v. Ely, 18 Ill. 249. 

[a] Plea alleging notice to “coi- 
lect,” instead of notice to proceed 
against principal, is bad as not alleg- 
ing notice within statute. Darby v. 
nonate Nat. Bank, 97 Ala. 648, 11 § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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has been discharged by an alteration of the instru- 
ment or contract,°® and the changes made should be 
set out.’° 

[§ 352] c. Replication or Reply. Under general 
rules,‘ where the answer of defendant is in effect 
a denial of liability, a reply is not required to com- 
plete the issue.** If defendant pleads a defense 
which covers a part only of the claim of plaintiff, 
and plaintiff, in his replication, simply denies the 
truth of this defense, such defense being sustained 
by the evidence, plaintiff cannot recover that part 
of the claim concerning which a defense was not 
made.** A replication, although unnecessarily long, 
and being substantially a new assignment, is good 
jf it expressly denies the material part of the de- 
fense.‘* Where the plea of defendant is that he 
became surety for the principal for one year, and 
no longer, a replication denying that defendant be- 
came surety for the period in the plea mentioned, or 
for any other specified time, is sufficient.7> To the 
answer of a surety that the name of a new surety 
was added to a note without his consent, a reply that 
defendant, with full knowledge of the facts, fully 
ratified the note, and agreed to pay, sufficiently al- 
leges a ratification;*® but, to an answer alleging 
that the note was signed after delivery without con- 
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sideration, a reply that defendant agreed to pay one 
half. of the note if another surety would pay one half, 


_which the latter had agreed to do, is insufficient in 


not showing with whom the agreement was made, or 
the performance of the condition.‘7 Where the plea 
is that defendant was discharged by failure of plain- 
tiff to sue after defendant had notified him to do so, 
plaintiff cannot recover without pleading that de- 
fendant has not sustained any injury.78 If defend- 
ant pleads that plaintiff obtained, in a prior suit, a 
verdict on a counterclaim for the identical damages 
claimed in the present action, a replication merely 
alleging that the recoupment, in the former suit, was 
directed to special counts only, which were not sub- 
mitted to the jury, without showing that the plea of 
recoupment was withdrawn or disallowed, or that 
the finding did not extinguish all of his claim against 
the surety, is demurrable.7°® 

[§ 353] 11. Issues, Proof, and Variance. The 
rules relating to issues, proof, and variance in civil- 
actions generally®® apply in actions by a creditor 
against a surety.8! Thus only such matters as are 
put in issue and supported by evidence can be con- 
sidered.** Matters not in issue need not be proved.’* 
The proof must conform to the pleadings.*4 Thus, 
where the sureties have alleged one defense, evi- 


Hye Ala.—Hill v. Fitzpatrick, 6 Ala. 


Ark.—Hughes vy. W. T. Rawleigh 
Co., 208 SW 295. 

Ga.—Hobbs v. Taylor, 13 Ga. A. 451, 
79 SE 356. 

Ind.—State v. Traylor, 77 Ind. <A. 
419, 1382 NE 608; Security Mut. L. Ins. 
v. Frankel, 46 Ind. A. 212, 92 NE 

Ky.—Harlan Fuel Co. v. Wigging- 
ton, 203 Ky. 546, 262 SW 957. 

La.—Templeman Bros. Lumber Co.. 
Ine. v. Sinnot, 9 La. A. (Orleans) 305. 

Mo.—Kline Cloak, ete., Co. v. Mor- 
ris, 293 Mo. 478, 240 SW 96; Schnitzer 
v. Couch, (A.) 279 SW 165. 

N. Y.—Sachs v. American Surety 
Coy 12 App: Div. 60; (6 NYS 335 fiaft 
177 N. Y. 551 mem, 69 NE 1130 mem]; 
Kunzweiler v. Lehman, 34 Misc. 466, 
70 NYS 290. 

Tex.—Southland L. Ins. Co. v. Stew- 
art, (Civ. A.) 211 SW 460; Connor v. 
Thornton, (Civ. A.) 51 SW 354. 

[a] Plea held sufficient.—In an ac- 
tion against the sureties on a bond, 
the court properly refused to strike 
a plea that defendants did not sign 
the bond as sued on, but that it had 
been changed after they signed it, so 
as to make it appear that the princi- 
pal signed, not for himself, but as 
agent and next friend for two minors, 
such plea being in effect a denial of 
the contract sued on, and not being 
governed by the general rules govern- 
ing the alteration of instruments, so 
that an allegation of fraudulent al- 
teration was not necessary. Nunnal- 
ly vy. J. Be Colt Co., 34 Ga. A. 247, 129 
SE 119; Hobbs v. Taylor, 13 Ga. A. 
451, 79 SE 356. 

[b] Plea or answer held insuffi- 
cient.—(1) In suit against the princi- 
pal and sureties on a contract where- 
by the principal was to purchase and 
resell the manufactured products of 
plaintiff. Hughes v. W. T. Rawleigh 
Co., (Ark.) 208 SW 295. (2) In an ac- 
tion against the principal and sureties 
on a contract for selling goods of 
plaintiff, allegations of the answer to 
the effect that the relation was that 
of principal and agent. J. R. Watkins 
Medical Co. v. Hogue, 138 Ark. 105, 210 
SW 628. 

[c] Answer not insufficient on its 
face.—Fischer v. Mahland, 191 App. 
Div 209, Ledeen GS. 17.9. 

70. Randle v. Barnard, 99 Fed. 348 
{aff 110 Fed. 906, 49 CCA 177]; Lep- 
pert v. Flaggs, 101 Md. 71, 60 A 450. 

71. See Pleading §§ 392-451. 

72. Cooke y. Williamson, 11 Ind. 
242, 


73. Ross +. ‘Burton, 4 Us CliQ.2Bt 
CONT) BS. 

74. Moore y. Andrew, 23 U. C. Q. 
BeicOnt)r sets 

75.. Wilkes v. Clement, 9-U. C. Q. 
Bw (Onty mosos 

76. Owens v. Tague, 3 Ind. A. 245, 
29 NE 784. 


77. Owens vy. Tague, supra. 

78. Gillilan v. Ludington, 6 W. 
Va. 128. 

79. Maryland Fidelity, etc., Co. v. 


Robertson, 136 Ala. 379, 34 S 933. 


80. See Pleading §§ 1144-1211. 
81. See cases infra this section. 
82. See cases infra this note. 


[a] Whether joint liability of two 
sureties can be varied by proof can be 
presented only by concise issues, and 
primary liability of one and secon- 
dary liability of the other can be es- 
tablished only by definite proof. 
Templeton v. Cook, 69 Or. 313, 138 P 
230. 

[b] Consideration.—A. surety sued 
on a note must plead lack of consid- 
eration if he desires to raise issue 
thereon. Conner v. Henry, 205 Iowa 
95, 215 NW 506. 

[c] Relationship.—Where the prin- 
cipal and surety on a note bear os- 
tensibly the same relation to the pa- 
per, the surety, in order to establish 
his discharge from liability on the 
ground of diversion, by the holder of 
the note, of property pledged by the 
principal, must plead and prove the 
existence of the relation of surety and 
principal and the holder’s, knowledge 
of the existence of such relation. 


Crosby v. Woodbury, 37 Colo. 1, 89 
P 34. 
{d] That payee did not make 


pledge of indemnity perfect cannot be 
complained‘of where it is neither al- 
leged nor proved that he could have 


done so. Herndon vy. Moore, 6 Ky. Op. 
601. 
[e] Imsolvency is not raised by a 


plea by the surety that plaintiff bank 
knew that the principal had at times 
overdrawn his account, and was like- 
ly to become wholly insolvent at any 
time so as to make it necessary for 
the bank to apply his deposits to in- 
debtedness. Moreland v. People’s 
Bank, 114 Miss. 208, 74 S 828, LRA 
LOATH 263. 

83. Wilkinson v. McKimmie, 36 
App. CD. C.).386latt 229 U. S590; 33 
SCt 879, 57 L. ed. 1342]. 

[a] MTlustration.—In an action on 
a bond given by a builder to the 
owners of unimproved lots, condi- 
tioned upon the performance by the 
builder of a contract whereby, in con- 


sideration of the conveyance to him of 
all the lots, he agreed to build houses 
on two of them, and to reconvey the 
two lots so improved free of encum- 
brances to the owners, it is not neces- 
sary for plaintiffs to prove that they 
had title to the lots, if the title has not 
been put in issue or even questioned. 
Wilkinson v. McKimmie, 36 App. (D. 
Ci) 3360 [atl 229 Us S.1590s 33 -SCt879, 
57 L. ed. 1342]. 

84. Ga.—Sherman v. Stephens, 30 
Ga. A. 509, 118 SE 567. 

Ind.—Ham v. Greve, 34 Ind. 18; 
Burwell v. Columbia First Nat. Bank, 
86 Ind. AW 581, 159 NEP 15: 


Ky.—U. S. Fidelity, etc. Co. v. 
Probst, 97 SW 405, 30 KyL 63. 
Mass.—Horne y. Bodwell, 5 Gray 


457. 

Mo.—Price v. Seibel, (A.) 253 SW 
212 [certiorari quashed 299 Mo. 164, 
253 SW 215]. 

Or.—Bross v. McNicholas, 66 Or. 42, 
133 P 782, AnnCas1915B i272. 

Porto Rico.—Palacios v. Gonzalez, 
33 Porto Rico 895. 

Tex.—Fisher v. Russell, (Civ. A.) 
204 SW 1438; McKenzie v. Barrett, 43 
Tex. Civ. A. 451, 98 SW 229. 

[a] Illustrations.—(1) A petition 
against the sureties of a building con- 
tractor, which alleged that the con- 
tractor failed to supply _ sufficient 
workmen and material and to prose- 
cute the work with diligence, and that, 
some time after the expiration of the 
period within which he had agreed to 
complete the entire building, he aban- 
doned the work, sufficiently alleged 
abandonment by the contractor to 
authorize evidence thereof. Price v. 
Seible, (A.) 253 SW 212 [certiorari 
quashed (Mo.) 253 SW 215]. (2) Evi- 
dence that defendant signed as surety 
only is admissible under answer al- 
leging such matter. Horne vy. Bod- 
well, 5 Gray (Mass.) 457. (3) In an 
action on a bond given to secure a 
contract for the sale of bricks, evi- 
dence by plaintiff of the number of 
bricks delivered and the time and 
place of their delivery was competent, 
under the pleadings, to Show that they 
were not the bricks sold under the as- 
sured contract, since it was not a mat- 
ter of confession and avoidance. 
Bross v. McNicholas, 66 Or. 42, 135 P 
782, AnnCas1915B 1272. (4) Proof by 
a surety that a cosurety signed on a 
Sunday is inadmissible where such de- 
fense was not pleaded by the cosurety. 
Burwell v. Columbia First Nat. Bank, 
86 Ind. A. 581, 159 NE 15. (5) Proof 
of discharge by failure of the obligee 
to retain money under the terms of 
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dence of a different defense is inadmissible.*® 
the surety desires to prove error in a decree against 
the principal, the errors must be pleaded.*® 
legation in a declaration on a bond that the sureties 
consented in writing to an extension of time does 
not change the form of action from debt on a spe- 
cialty to assumpsit so as to make the bond inadmis- 
A variance between the evidence offered by 
a surety, and the allegations in his answer, will not 
be fatal if the evidence sustains the gist of his de- 
fense.8® But one who states a cause of action against 
defendant as surety, but proves an action against 


sible.’7 


him as principal, cannot recover.*® 


Under the general issue evidence is admissible to 
show an extension of time releasing the surety;°° 
discharge by failure to comply with an agreement to 
secure the signature of a cosurety;°! or that plaintiff 
has enough money of the principal to satisfy the de- 
mand;°? and under this plea it may be shown that 


a deed was executed conditionally 


the contract was inadmissible where 
the pleading contained no allegation 
of such failure. U.S. Fidelity, etc., 
Co. v. Probst, 97 SW 405, 30 KyL 63. 
(6) The surety’s defense that he 
was discharged by the release of a 
cosurety was not sustained by evi- 
dence showing only that the cosurety 
signed on condition that others should 
sign and never became liable. Sher- 
man v. Stephens, 30 Ga. A. 509, 118 SE 
567. 

[b] Extension of time of payment 
at surety’s request may he proved by 
plaintiff, although not alleged. Pal- 
acios v. Gonzalez, 33 Porto Rico 895 
(where suit was not brought until 
some time after obligation matured). 


85. Stepp v. Hatcher, 67 SW 819, 23 
KyL 2441. 

SG. *‘Davant 1ve> Webb) | 3887S. (\CreLt 
379. 

87. Wilkinson v. McKimmie, 36 


App. (D. C,))336-Lafl 229. U.S. 590,33 
SCt 879, 57 L. ed. 1342]. 

88. Lazelle v. Miller, 40 Or. 549, 
Climo ON. 

89. Cockrell v. Williams, 195 Mo. 
A. 400, 193 SW 869. 

90. Harrison v. Thackaberry, 248 
Tl. 512, 94 NB 172. 

91. Hunter v. Ft. Wayne First Nat. 
Bank, 172 Ind. 62, 87 NE 734. 


92. Marquette Opera House Bldg. 
Co. v. Wilson, 109 Mich. 223, 67 NW 
123. 

93. Huron County v. Armstrong, 


Oe, Cr. Os. (Ont,) tos. 

94. Fairhaven v. Cowgill, 8 Wash. 
686, 36 P 1098. 

[a] In Pennsylvania, under Proc. 
Act May 25, 1887, the defense of ma- 
terial alteration in the contract may 
be made under the plea of the géneral 
issue, and without previous notice. 
Mundy v. Stevens, 61 Fed. 77, 9 CCA 
366. 

95. Harlan Fuel Co. v. Wiggington, 
203 Ky. 546, 262 SW 957. 

96. See Payment §§ 172, 173. 

97. Riner v. New Hampshire F. 
Ins. Co., 9 Wyo. 81, 60 P 262 [reh den 
9 Wyo. 446, 64 P 1062). 


98. See Evidence §§ 25-88. 
99. See cases infra this note. 
[a] Acceptance of contract by ob- 


ligee (1) is presumed when executed 
and delivered to him at his request 
(Atlas Assur. Co. v. Lawrence, 34 F. 
(2d) 401), (2) or in pursuance of a 
specific agreement that it be executed 
and accepted (Atlas Assur. Co. v. 
Lawrence, supra). 

{[b] Consideration.—A surety com- 
pany is presumed to have received 
consideration. Ft. Dodge, etc., R. Co. 
v. Burns, 177 Iowa 51, 158 NW 582. 

[ec] Coprincipals and ccsureties 
are presumed to assume equal lia- 
bility, but the presumption may be 
rebutted by parol evidence. Howell 
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If 


escerow.?3 


An al- 


den of Proof. 


only, and as an 


v. Roberson, 197 N. GC. 572, 150 SE 32. 

[d] Extension of time.—(1) Ex- 
tension of time is presumed under the 
terms of the particular contract al- 
lowing extension without notice 
where the contractor was allowed to 
continue work after the expiration 
date. Sommers v. National Surety 
Co., 229 Mich. 422, 201 NW 443. (2) 
Where a creditor takes from his debt- 
or an order on a third person, payable 
generally and absolutely, and at a 
time certain, there is a presumption 
that it was taken in payment, and 
extended the time of payment, of the 
original debt, but such presumption 
may be repelled by proof that it was 
taken as collateral security. Brill v. 
Hoile, 53 Wis. 537, 11 NW 42. 


{e] Fraud will not be presumed.— 
Biss v. McCormack, 17 Hilt. GNS*y-) 
Silos 

[f] Interest of surety.—It is not 


presumed that a surety signing a note 
for horses was not interested in the 
contract so as not to be able to claim 
the defense of fraud because she was 
not to become joint owner of the hors- 
es purchased. Rathgaber vy. Horton, 
52 S. D. 436, 218 NW 148. 

[g] Lawtul performance.—W here 
the contract was lawful, it will be 
presumed to have been lawfully per- 
formed. Lincoln County .v. Coast 
Bridge Co., 231 Fed. 468 [aff 238 Fed. 
NOD who L CCA S55); 

{h] Loss or prejudice to surety.— 
(1) While loss or prejudice is pre- 
sumed from an act of the obligee 
which increased the surety’s risk 
(Cloud v. Scarborough, 3 Ga. A. 7, 59 
SE 202), (2) the presumption of prej- 
udice from failure of the creditor to 
retain money of the principal in his 
hands is rebuttable (Hileman v. Faus, 
178 Iowa 644, 158 NW 597). (3) 
There is no presumption that a paid 
surety was injured by an extension 
of time to the principal. U.S. v. U. 
S. Fidelity, etc., Co.,178 Fed. 721. 

[i] Presumption as to risk.—(1) 
One who becomes a surety iS pre- 
sumed to have acted on the belief that 
the transaction he is securing sub- 
jects him to the ordinary risk attend- 
ant upon that transaction (Phillips- 
burg First Nat. Bank v. Clark, 59 
Colo. 455, 149 P 612), (2) and the 
ereditor is presumed to have known 
that such’ was his understanding 
(Phillipsburg First Nat. Bank vy. 
Clark, supra). (3) The surety on a 
bond to secure an employer against 
breach of a servant’s contract or de- 
fault in collections must be pre- 
sumed to know the nature of risk he 
assumes, and that, on notice to the 
obligee terminating liability, the na- 
ture of the risk required continuing 
liability for the time necessary to 
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In some jurisdictions, under a general 
denial of execution, or the general issue, a surety 
may show that, after he signed the bond, and without 
his knowledge, it was altered, as by the erasure of a 
signature of a cosurety and addition of anothe 
while in others evidence of a material alteration is 
not admissible.®® 
missible under the general denial when nonpayment 
is alleged in the declaration or complaint,®® a surety 
may, where the eompiaint avers nonpayment, estab- 
lish payment under a*general denial.®? 

[§ 354] 12. Evidence—a. Presumption and Bur- 
The rules relating to presumptions in 
civil actions generally®® apply in actions by a credi- 
tor or obligee against a surety.®® 
ing to burden of proof in civil actions generally’ 
are applicable in an action by a creditor or obligee 
against a surety. 
ing all matters material to his cause of action,? and 


ea 


Where evidence of payment is ad-° 


The rules relat- 


Plaintiff has the burden of prov- 


prevent further collection. Ricket- 
son v. Lizotte, 90 Vt. 386, 98 A 801. 

[ij] That notice was properly sent 
is presumed where the evidence 
shows that notice was given. Mc- 
Cloud v. Illinois Surety Co., 83 N. J. 
Ee isi2.s3 A. 908: 

{k] That principal could be sued 
first before proceeding against one of 
the sureties, a decedent’s estate, must 
be presumed, in the absence of a con- 
trary showing, that the principal was 
solvent, a resident of the state, and 
within reach of process, so that he 
could have been.sued alone. Hume 
v. Perry, (Tex. Civ. A.) 136 SW 594. 

[1] Presumption of payment by 
surety is raised after ten years, which 
is strengthened by the fact that the 
principal paid the money to the sure- 
ty. Pearsall v. Houston, 48 N. C. 346. 

{m] Signature of other sureties 
as condition precedent to liability.— 
Where the names of two as sureties 
appear in the body of a bond, and one 
of them signs it in the presence of 
the obligee and leaves it in his pos- 
session, without saying anything re- 
stricting his liability, no presumption 
arises that such bond was not to be 
considered binding upon him until the 
signature of the other surety should 
be obtained. Johnson v. Weatherwax, 
QU Kamtaeos 

[n] It will not be presumed that 
deceased principal left property suffi- 
cient to pay his debts, that his es- 
tate is situated within the state, or 
that administration has been had up- 
on his estate. Whittlesey v. Heber- 
er, 48 Ind. 260. 

1. See Evidence §§ 13-24. 

2. See cases infra notes 32—43. 

3. See cases infra this note. 

[a] Burden is on plaintiff to show 
relationship.—Hrwin v. Greene, 5 
Rob. (la.) 70; Hazard v. Lambeth, 
3 Rob. (La.) 378; Old v. Fee, 8 Mart. 
(La.) 14. 

{[b] Correct accounts.—In an ac- 
tion against the surety of a buyer to 
recover an alleged balance due for 
merchandise sold, the burden was on 
plaintiff to show that the statement 
of accounts between it and the buyer 
was correct. Fred Miller Brewing Co. 
v. Gaudio, 50 Utah 66, 165 P 786. 

{c] Fraud.—Where a ereditor 
seeks to enforce payment of a note 
against the surety whose signature 
was obtained by the fraud of the 
principal debtor, he has the burden of 
proving that he took the note without 
knowledge of the fraud. Monroe 
Bank vy. Anderson Bros. Min., ete., Co., 
65 Iowa 692, 22 NW 929. 

[ad] Loss. or damage.—Plaintiff 
must prove loss by reason of failure 
to complete execution of the contract 
secured. Godwin vy. Davidson, 163 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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default or breach of the principal, and that he gave 
notice of default where so required.® 
has been held that the burden is on plaintiff to show 
performance and compliance with the terms of the 
contract,® it has otherwise been held that the surety 
has the burden of showing nonperformance or 
The surety has the burden of proving an 
As a rule the burden is on the 
surety to show the suretyship relation sustained by 
him, if such relation is not shown on the face of the 
The surety has the burden of proving 
want of consideration for the principal obligation,?° 
Where a judgment 


breach. 
‘affirmative defense.§ 


instrument.® 


or illegality of consideration.!! 


La. 804, 112 S 728. 

[e] Signature of surety.—The 
burden of proof is on the creditor to 
establish the genuineness of the sure- 
ty’s signature, he having denied sign- 
ing the contract. J. R. Watkins Meda- 
ical Co. v. Montgomery, 140 Ark. 487, 
215 SW 638. - 

[f] Variance in dates.—Where a 
bond recites that it is given for the 
performance of a contract of a speci- 
fied date to which it is annexed, and 
it is annexed to a contract of a differ- 
ent date, plaintiff must prove that it 
is annexed to the latter with the au- 
thority of the sureties. Oberbeck v. 
Mayer, 59 Mo. A. 289. 

4 Cal.—Hubermann vy. National 
Surety Co.,.37 Cal. A. 569, 174 P 79: 

Kan.—McIntyre v. American Sure- 
ty Co., 97 Kan. 629,'156 P 690. 

Mo.—Southern Express Co. v. Moel- 
ler, 85 Mo. 208; Chicago Crayon Co. 
% Tomlinson, 145 Mo. A. 358, 130 SW 

Mont.—Mutual Oil Co. v. Hamilton, 
73 Mont. 385, 236 P 545. . 

_ N. Y.—De Groff v. Ragona, 157 NYS 
1052; Revel Realty, etc., Co. v. Max- 
well, 115 NYS 1033. 

Pa.—Morris v. Easby, 2 Phila. 301. 

Tex.—National Surety Co. vy. Atas- 
cosa Ice, etc., Co., (Civ. A.) 222 SW 
597; Zang v. Hubbard Building, etc., 
Co., (Civ. A.) 125 SW 85; Maryland 
Fidelity, etc., Co. v. Schelper, 37 Tex. 
Cin CA SOOCEOS Vir Orbe 

[a] Immaterial matters.—In a 
suit against a contractor and the 
surety on his bond to recover for 
sewer pipe furnished, where the sure- 
ty was only liable for pipe going into 
the district, and not the public, sew- 
ers, all being constructed by the con- 
tract, and it appeared that relator 
shipped the pipe to the contractor and 
he used it as needed in both kinds of 
Sewers, it was not necessary to a 
recovery against the surety to show 
what part of each shipment was used 
in the district sewers, this being im- 
material. Kirkwood v. Byrne, 146 Mo. 
A. 481, 125 SW 810. 

5. New Amsterdam Casualty Co. 
v. Farmers’ Co-op. Union, 2 F. (2d) 
214; Singer v. Pollock, 91 NYS 755. 
See Barwise v. Russell, 3 C. & P. 608, 
14 ECL 741, 172 Reprint 566 (if the 
declaration avers notice in writing, 
and defendant suffers judgment by 
default, evidence of the notice is not 
necessary). But see infra text and 
note 7. 

6. Stendal v. Ackerman, 43 Misc. 
54, 86 NYS 468; Koppitz-Melchers 
Brewing Co. v. Schultz, 68 Oh. St. 407, 
67 NE 719. 

7. Lena Lumber Co. y. Brickhouse, 
173 Ark. 348, 292 SW 1007; Fuqua 
v. Tulsa Masonic Bldg. Assoc., 129 
Okl. 106, 263 P 660. 

[a] In action on paid surety’s 
bond, defendant has the burden of 
showing the extent of injury from 
failure of the obligee to observe a 
contract stipulation. Fuqua vy. Tulsa 
Masonic Bldg. Assoc., 129 Okl. 106, 
263 P 660; National Surety Co. v. 
Haley, 58 Okl. 263, 159 P 292 (build- 
ing contract bond). 

8. See cases infra this note. 

fa] Burden of proof is on the 
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Although it 


lent.13 


surety to show: (1).7 Bad,..faith: 
American Constr. Co. v. Kleinie, (Tex. 
Civ. A.) 177 SW 1176 (the burden is 
on the surety of a subcontractor to 
prove that the contractor did not act 
in good faith in completing the work). 
(2) Change ‘of breach of duty by em- 
ployee into simple debt. Socialistic 
Co-op. Pub. Assoc. v. Hoffmann, 12 
Misc. 440, 38 NYS 695. (3) Default 
occurring before execution of bond. 
Mutual Loan, etc., Assoc. v. Price, 19 
Fla. 127. (4) Misrepresentations. U. 
S. Fidelity, etc., Co. v. Country Club, 
129 Va. 306,105 SE 686. (5) That em- 
ployer failed to give stipulated notice 
on discovery of employee’s larceny. 
Farmers’ L. & TT. Co. v. Southern 
Surety Co., 285 Mo. 621, 226 SW 926. 
(6) That the instrument, which he 
admits having signed, was not ac- 
cepted by the payee. Evans v. Kister, 
92 Fed. 828, 35 CCA 28. (7) That the 
owner had in its possession Sums due 
the contractor applicable to payment 
of the claim. Seattle Dock Co. v. Pa- 
cific Surety Co.; 86 Or. 85, 167 P 510. 
(8) Ultra vires. Baglin v. Title Guar- 
anty, etc., Co., 166 Fed. 356 [aff 178 
Fed. .682,; 102° CCA 182]. .(9). In an 
action on a bond given to secure over- 
drafts for the purchase of cotton, 
the sureties have the burden of show- 
ing that checks honored by the bank 
were not given for the purchase of 
cotton, but for other purposes. Lee v. 
Cleveland State Bank, 108 Miss. 623, 
67 S 146. (10) The surety on a note 
payable to a bank whose assets and 
business had been taken over by the 
superintendent of banks, in order to 
show discharge by refusal of tender 
and demand, has the burden of prov- 
ing that tender and demand were 
made to the superintendent or to one 
duly authorized by him to make col- 
lections for the bank. Bennett v. 
Simmons, 30 Ga. A. 529, 118 SH 493 
(statute provides that surety may 
tender amount of debt and demand 
evidence and securities to be delivered 
to him). 

9. Un S'—Shepherd, vw May, 115, U. 
S. 505, 6 SCt 119, 29 L. ed. 456. 

Cal.—Farmers’, etc., Bank v. De 
Shorbs 137 (Cale 68.0, a Oe Ex dale Seasey: 
v. Gibbons, 136 Cal. 368, 68 P 1032. 

Ind.—Mullendore v. Wertz, 75 Ind. 
431, 39 AmR 155. 


Mass.—Wilson v. Foot, 11 Metce. 
285. 
Minn.—Washington Slate Co. v. 


Burdick, 60 Minn. 270, 62 NW 285. 

N. Y.—Brink vy. Stratton, 64 App. 
Div. 881)" 72° NYS 387 [rey “on “other 
grounds 176 N. Y. 150, 86 NE 148, 63 
LRA 182]. 

S. C.—Kennedy v. Gibbes, 2 S. C. 
Eq. 380. 

W. Va.—Turner v. Stewart, 51 W. 
Va. 493, 41 SE 924. 

[a] Relation of joint makers of 
contract.—It must be proved that a 
ereditor has. knowledge that one of 
several joint makers of a contract 
stands in the relation of surety to 
the other makers, where that fact 
does not appear from the face of the 
instrument. Wilson y. Foot, 11 Metce. 
(Mass.) 285; Agnew v. Merritt, 10 
Minn. 308. 

[b] Knowledge of fact that other 
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against a principal is prima facie evidence against 
the surety,’? if a judgment has been obtained against 
his principal for fraudulent acts, the burden is on 
the surety to show that such acts were not fraudu- 
The burden is on the surety to show that he 
has been discharged by some act of plaintiff,!* such 
as failure of the creditor to sue the principal debtor 
after notice,+® or by payment,!® but plaintiff has the 
burden of proving that suit would have been futile 
at the time notice was given,” or that the payment 
was a preference;1® and where the surety claims 
payment by transfer of certain conveyances, the bur- 
den is on plaintiff to show that these were merely 


persons were sureties when time was 
given the principal debtor is not pre- 
sumed in favor of the sureties, but 
must be proved. Mullendore v. Wertz, 
75 Ind. 431, 39 AmR 155. 

10. Brown v. Wilson, 222 Ky. 454, 
1 SW (2d) 767; Frick Co. v. Hoff, 26 
S. D. 360, 128 NW 495. 

11. Fountain v. Bigham, 235 Pa. 
35, 84 A 131, AnnCas1913D 1185. 

12. See supra § 336. 
_ 13. Farmers’ El. Co. v. U. S. Fidel- 
Han ete, Co.) 41S) Diy 6145 UTZ NWe 


14. Evans v. Kister, 92 Fed. 828, 35 
CCA 28; Sherman y. Stephens, 30 Ga. 


A. 509, 118 SE 567; 
ven, 24 La. Ann. 288. 

[a] Refusal of lessor to deliver 
premises to lessee.—Bayley v. Jene- 
ven, 24 La. Ann. 288. 

[b] Release of cosurety.—A sure- 
ty, asserting his own discharge by 
reason of the release of an alleged co- 
surety, has the burden of proving 
such defense, including’ the fact of 
consideration. Sherman y. Stephens, 
80 Ga, A. 509, 118 SE 567. 

[ec] In Georgia, under Civ. Code 
(1910) § 3544, when discharge of a 
surety is claimed because an act of 
the creditor has injured him, proof of 
loss by the surety is required, but 
proof is not required where the dis- 
charge is dependent on an act of the 
creditor which has increased the risk, 
or where the creditor’s act discharges 
the surety by exposing him to great- 
er liability. Kenney v. Armour Fer- 
tilizer Works, 33 Ga. A. 126, 126 SE 
284; Cloud v. Scarborough, 3 Ga. A. 
7, 59 SE 202. 

15. Benge v. Eversole, 156 Ky. 131, 
160 SW 914; “Conradivel oy 168 tea: 
381. 

[a] Nature and terms of notice.— 
A surety setting up a notice to the 
ereditor to proceed against the prin- 
cipal has the burden of showing the 
nature and terms, of the notice. 
Benge v. Eversole, 156 Ky. 131, 160 


Bayley v. Jene- 


Sw 911. 

16. I1l—Peter Schoenhofen Brew- 
ing Co. v. Dailey, 193 Ill. A. 86. 

N. Y.—Riehl v. Austin, 155 App. 


Div. 207, 140 NYS 217. 

N. C.—Benson Bank v. Jones, 147 
N. C. 419, 61 SE 193, 16 LRANS 343. 

Oh.—Fancher v. Kaneen, 5 OHNPNS 
614. 

Tex.—Hall Music Co. v. Robinson, 
(Civ. Az) oT SW) (2d) 6253) Jackson: v. 
Home Nat. Bank, (Civ. A.) 185 SW 
898. 

[a] When surety seeks credit on 
sale of security (1) there is no pre- 
sumption that the value of the chat- 
tels equals the amount of the note, 
and he has the burden of proving the 
value of such chattels or that the 
payee did not realize as much as he 
should from their sale (Reihl v. Him- 
melwright, 155 App. Div. 211, 140 
NYS 219; Riehl v. Austin, 155 App. 
Div. 207, 140 NYS 217) (2) or has in 
part been repaid to the obligee 
(Fancher v. Kaneen, 5 OhNPNS 614). 


17. Strickler v. Burkholder, 47 Pa. 
476. 
18. Parker v. Gates, 97 Ark. 621, 


135 SW 330. 
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security.!® Where loss or relinquishment of security 
in plaintiff’s hands discharges the surety,”° the bur- 
den is on plaintiff to show that the surety was not 
injured by the act of plaintiff releasing the se- 
eurity,?! or that the surety aSsented to the release.*? 
But the burden is on the surety to show injury by 
substitution of one security for another.2? As a 
surety is not discharged by unlawful performance 
by the principal unless the obligee acquiesces in the 
unlawful performanee,?* the burden of proving ac- 
quiescence is. on the surety.2® The burden is on 
plaintiff to prove waiver by the surety of matters 
operating as a discharge.?® Where statutes require 
in a proper case procedure against a principal before 
proceeding against the surety,?* the surety must 
prove that the principal was within the jurisdiction 
of the court, so that he might be first proceeded 
against, as required by statute, in order to take ad- 
vantage of his exemption.”® 

Conditional execution. Where it is claimed that 
the bond was executed and delivered on condition, 
the burden is on the surety to prove the condition,*® 
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bond is incomplete for failure of the principal to 
sign, the burden is on plaintiff to prove that the - 
bond was executed and delivered in an incomplete 
condition with the purpose of the surety to be 
bound.*+ 

Alteration of contract. The burden is on the sure- 
ty to prove an alteration of the contract,?? and while 
some jurisdictions hold that he also has the burden 
of proving that he did not assent to the alteration,** 
the general rule 1 as that the burden of showing assent 
is on plaintiff.?* 

Extension of time. The burden of proof to show 
an extension of time is on the surety.?® In this con- 
nection he has the burden of proving the elements 
essential to an extension discharging a surety,?® such 
as a binding and enforceable contract®* supported by 
adequate consideration.*® Plaintiff has the burden 
of proving a valid subsisting obligation where ex- 
tension is claimed;?® that the surety, after a dis- 
charge by an extension of time or otherwise, made a 
new promise*® or assented to the extension,*! al- 
though as to this there is authority holding the sure- 


and that the obligee had notice of it.°° 


19. Commercial, etc., Bank v. Cas- 
sem, 33 S. D. 294, 145 NW 551. 

20. See supra §§ 259-269. 

21. Allen v. O’Donald, 23 Fed. 573; 
Rawson v. Gregory, 59 Ga. 733; Mon- 
roe v. De Forest, 53 N. J. Eq. 264, 31 
A 773; Hatch v. First State Bank. 
(Tex. Civ. A.) 270 SW 1093. 

22. Van Hoesen v. Gelfen, (N. J. 
Ch.) 143 A 137. 

23. North Ave. Sav. Bank v. Hayes, 
188 Mass. 135, 74 NE 311; Lock Hav- 
en State Bank v. Smith, 155 N. Y. 185. 
49 NE 680 [aff 85 Hun 200, 32 NYS 
999]. 

24. See supra § 168. 

‘ 25. Lincoln County v. Coast Bridge 
Co., 231 Fed. 468 [aff 238 Fed.:705, 151 
CEA 555]. 

26. Hamilton v. Republic Casualty 
Co;, 102) Wi. Vas, 32, 135, SH, 259 

27. See statutory provisions. 

28. Petty v. Cleveland, 2 Tex. 404. 

29. Title Guaranty, etc., Co. v. 
Schmidt, 213 Fed. 199, 129 CCA 543. 

30. Title Guaranty, etew «Cori V: 
Schmidt, supra. 

31. American Surety Co. v. Pang- 
burn, 182 Ind. 116, 105 NE 769, Ann 
Cas1916E 1126. 

32. Ga.—Biddy v. People’s Bank, 
29 Ga. A. 580, 116 SE 222. 

Iowa.—lIllinois Univ. v. Hayes, 114 
Towa 690, 87 NW 664. 

Ky.—Brown v. Wilson, 222 Ky. 454, 
1 SW (2d) 767. 

Mich.—Stevens v. 
Mich. 405, 53 NW 1108. 

Tex.—National Union F. Ins. Co. 
v. Peck, (Civ. A.) 296 SW 338; South- 
land L. Ins. Co. v. Stewart, (Civ. A.) 
211 SW 460; Grant v. Alfalfa Lum- 
ber Co., (Civ. A.) 177 SW 536; Gen- 
eral Bonding, ete., Ins. Co. v. Beck- 
ville Independent School Dist., (Civ. 
A.) 156 SW 1161; McKenzie v. Bar- 
rett, 43 Tex. Civ. A. 451, 98 SW 229. 

fa] Thus (1) where defendants 
alleged an alteration of the specifi- 
cations of the contract after its ex- 
ecution, the burden was on them to 
show it, interlineations in an instru- 
ment being presumed, in the absence 
of suspicious circumstances, to have 
been made prior to its execution. Mc- 
Kenzie v. Barrett, 43 Tex. Civ. A. 451, 
98 SW 229. (2) The burden is on a 
surety claiming release because of an 
erasure of the name of a prior surety 
and the substitution of another, be- 
fore delivery, to show the alteration, 
that he did not consent thereto, and 
that the obligee knew thereof or had 
notice of facts which should have put 
him on inquiry. Illinois Univ. v. 


Pendleton, 94 


Where the 


Hayes, 114 Iowa 690, 87 NW 664. 

33. Guderian v. Leland, 61 Minn. 
67, 683 NW 175; Washington Slate Co. 
v. Burdick, 60 Minn. 270, 62 NW 285; 
State v. Mannig, 55 Mo. 142. 

34. U. S—wU. S. v. McIntyre, 111 
Fed. 590; Mundy v. Stevens, 61 Fed. 
77, 9 CCA 366. But see Shepherd v. 
May,9 115 UU) S.505, 6 SCt 119;729°L. 
ed. 456 (contrary dictum). 

Cal.—Tuohy v. Woods, 122 Cal. 665, 
55 P 683; Barrett-Hicks Co. v. Glas, 
9 Call A499) -99'P 856. 

Iowa.—-Okey v. Sigler, 82 Iowa 94, 
47 NW 911. 

Aes aati lah v. Goodenow, 31 Me. 

Pa.—Com. v. Carl, 12 Pa. Dist. 759, 
6 Dauph. Co. 166. 

[a] When plaintiff sets out altera- 
ticn and introduces it in evidence, a 
surety who defends on the ground of 
an alteration in the contract operat- 
ing to release him has not the burden 
of showing that such alteration was 


without his consent. Mundy y. Ste- 
vens, 61 Fed. 77, 9 CCA 366. 
35. Ark.—Colvin v. Glover, 143 


Ark. 458, 220 SW 832; 
State Bank, 8 Ark. 416. 
D. C.—Green v. Lake, 13 D. C. 162. 
Tll.—Prussing v. Lancaster, 234 I11. 
462, 84 NE 1062 [aff 139 Ill. A. 33]; 
Truesdell v. Hunter, 28 Ill. A. 292. - 
Ind.—Barclay v. Miers, 70 Ind. 346, 
Iowa.—Zalesky v. New York Fidel- 
ee etc., Co., 176 Iowa 267, 157 NW 


Ferguson v. 


Ky.—Wickliffe Farmers’ Bank v. 
Wickliffe, 1384 Ky. 627, 121 SW 498; 
Columbia Finance, etc., Co. v. Mitch- 
ell, 72 SW 350, 24 KyL 1844. 

Me.—Haton v. Waite, 66 Me. 221, 

Ma.—Gott v. State, 44 Md. 319. 

Minn.—State Bank v. Mutual Tel. 
Co., 123 Minn. 314, 143 NW 912, Ann 
Cas1915A 1082; Bandler v. Bradley, 
110 Minn. 66, 124 NW 644. 

Miss. 
612, 97 S 180, 30 ALR 1278. 

N. H.—Tenney v. Knowlton, 60 N. 
EP ies 

N. Y.—Powers v. Silberstein, 108 N. 
Y. 169, 15 NE 185. 
eC ep amie v. Ward, 40 Oh. St. 

Tex.—Guerguin v. Boone, 33 Tex. 
Civ. A. 622, 77 SW 630; Hall v. John- 
ston, 6 Tex. Civ. A. 110, 24 SW 861. 

Va.—Cape Charles Bank v. Farm- 
ers’ Mut. Exch., 120 Va. 771, 779, 92 
SE 918 [cit Cyc]. 

Man.—National Land, etc., Co. v. 
Rat Portage Lumber Co., 36 DomLR 
97, [1917] 38 WestWkly 269. 
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ty has this burden.*? 


Ont.—Kerr v. Boulton, 25 U. C. Q. 
B. 282. 

[a] Prejudice by extension.— 
Where proof of prejudice by the ex- 
tension is necessary to discharge, the 
onus of proving that he has been 
prejudiced rests on the surety. Na~ 
tional Land, ete., Co. v. Rat Portage 
Lumber Co., (Man.) 36 DomLR 97, 
[1917] 3 WestWkly 269; Blackwood 
v. Percival, 14 Man. 216, 22 CanLTOcc 
Notes 268. 

{b] Burden does not. shift. — 
Where an unauthorized extension is 
set up by a surety in the defense of 
an action on a note, the substance of 
the issue between the parties is 
whether plaintiff at the date of his 
writ had an actionable contract 
against defendants in the form of a 
promissory note; that when plaintiff 
produces and proves the note he 
makes out his prima facie case to 
avoid the effect of which it is incum- 
bent upon defendant to offer some 
evidence, but the burden of proof is 
not thereby shifted, but remains on 
plaintiff throughout the trial; that 
while the proof of the extension of 
time of payment necessarily com- 
mences on the part of defendant aft- 
er production and proof of the note, 
it is not because the burden of proof 
has shifted but because plaintiff has 
offered proof sufficient to establish 
the validity of the contract and its 
breach unless rebutted by proof of 
equal or greater weight. Tenney v. 
Knowlton, 60 N. H. 572. 

36. Elements essential see supra 
§§ 227-247. 

37. Green v. Lake, 13 D. C. 162. 

38. National Citizen’ s Bank v. Top- 
litz, 178 N. Y. 464, 71 NE 1; Hall v. 
Johnston, 6 Tex. Civ. A. 110, 24 SW 


861. 
edo Tenney v. Knowlton, 60 N. H. 
agit Bramble v. Ward, 40 Oh. St. 
4l. Cal.—Tuohy v. Woods, i22 Cal. 
665, 55 P 683; Alexander v, Bosworth, 
26 Cal. A. 589, 147 P 607. 
Ind. Barclay v. Miers, 70 Ind. 346. 
Iowa.—Okey v. Sigler, 82 ITuwa 94, 
47 NW 911. 
ai teak kioe. v. Goodenow, 31 Me. 


N. Y.—McNulty v. Hurd, 86 N. Y. 
547; Menke v. Gerbracht, 75 Hun 
181, 26 NYS 1097. 

42. Shepherd v. May, 115 U.S. 505, 
6 SCt 119, 29 L. ed. 456; Guderian v. 
Leland, 61 Minn. 67, 63 NW 175: 
Washington Slate Co. v. Burdick, 60 
Minn. 270, 62 NW 285. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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§§ 354-355] 


Usury. After proof of usury, the burden is on 
plaintiff to show that the surety signed with knowl- 


edge of the usury.*? 


[§ 355] b. Admissibility. The rules 
the admissibility of evidence in civil cases generally4# 
apply to the admission of evidence in actions by a 


43. Lott vy. Peterson, 23 Ga. A. 458, 
98 SE 361; Omega Bank v. Ford, 20 
Ga. A. 496, 93 SE 106. 


44. See Evidence §§ 89-162. 
45. See cases infra this section. 
46. See cases infra this note. 
[a] Evidence held admissible.— 


(1) Account prepared by the principal, 
showing his liability and admissible 
against him, to establish prima fa- 


cie the surety’s liability. Common- 
wealth Bonding, ete. Ins. Co. v. 
Harper, (Tex. Civ. A.) 180 SW 1156. 


(2) Books kept by a principal obligor 
in a bond as a part of his duties. 
Brillion Lumber Co. v. Barnard, 131 
Wis. 284, 111 NW 483. - (3) Showing 
that sawmill which was sold by de- 
fendant was of much less value than 
the amount paid for it, to show the 
value of timber contract. Williams 
v. Pacific Surety Co., 77 Or. 210, 146 
P 147, 149 P 524. (4) Expenditures 
while the principal was absent in ac- 
tion on bond for personal superin- 
tendence of building. Oxford First 


Baptist Church v. Hendricks, 107 
Miss. 267, 65 S 244. (5) Contracts 
for installation of elevator and 


change in position of joist to show 
that delay was occasioned by breach 
of contracts not covered by bond. 
Jones v. Gambill, (Tex. Civ. A.) 241 
SW 1067. (6) Oral evidence to show 
the terms of the employment of the 
principal. Southern Cotton Oil Co. v. 
Bass, 113-Ala. 603; 21. S°227. (7) A 
signed memorandum of defendant 
stating willingness to sign a separate 
guaranty, in an action on a surety- 
ship contract guaranteeing a note, in 
which the defense was forgery. 
Rochester First Nat. Bank v. Fry, 294 
Pa. 425, 144 A 416. (8) Statements 
and acts of defendant’s agent, who 
had obtained the business and acted 
for it in endeavoring to arrange for 
performance of contract. Federal 
Surety Co. v. Millspaugh, etc., Corp., 
14 F. (2d) 987. (9) Suretyship bonds, 
on failure to deny the genuineness of 
signatures ((Gen. ‘Iu. @ 281° § -29). 
Scholl v. Gilman, 263 Mass. 295, 160 
NE 889. (10) Testimony of the cash- 
jer in a bank’s suit on a suretyship 
contract guaranteeing a note that de- 
mand had been made on defendant. 
Rochester First Nat. Bank v. Fry, 
supra. (11) Testimony of a notary 
as to whether the contract was at- 
tached to the bond when the surety 
signed. North Carolina School.Book 
Depository v. Riddle, 190 N. C. 432, 
130 SE 15. (12) Statements of ac- 
count between the creditor and the 
principal are admissible in evidence 
to show the application of payments. 
White Sewing-Mach, Co. v. Fargo, 3 
NYS 494. (13) Where a contract for 
construction provided that, on default 
of the contractor, the owner could 
take over the work and retain from 
the contract price ‘all expenses in- 
curred... in finishing the work,” 
evidence that plaintiff let out the con- 
tract for unfinished work in a lump 
sum is admissible, such contract 
price being prima facie reasonable 
expenses incurred. McKegney v. Illi- 
nois Surety Co., 180 App. Div. 507, 167 
NYS 848. (14) Where the surety de- 
nies signing the contract, the credi- 
tor has the right to introduce the 
writing in evidence without other 
proof of its execution on the surety’s 
failure to deny its genuineness under 


oath. J. R. Watkins Medical Co. v. 
Montgomery, 140 Ark. 487, 215 SW 
6 


38. 

{b] Evidence held inadmissible.— 
(1) Evidence tending to show an oral 
agreement between a contractor and 
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governing 


owner to which the surety was not 
a party. General Bonding, etc., Ins. 
Co. v. Harlan, (Tex. Civ. A.) 196 SW 
906. (2). Files of the court showing 
attachment of land belonging to de- 
fendant. Rathgaber vy. Horton, 52 S. 
D. 436, 218 NW 148 (files held imma- 
terial). (3) Testimony of the obli- 
gee in a bond, signed only by the 
surety, that he had no notice that the 
surety signed with the understanding 
that he was to sign with another as 
his surety, in view of the stipulation 
of the building contract, drawn by 
him, providing for a bond with the 
surety, and the form of the bond in- 
dicating that it was to be signed by 
another. Crawford v. Owens, 79 S. C. 
59, 60 SE 236. (4) Testimony of 
plaintiff that, after the contractor’s 
default, a stranger pretending to be 
defendant’s agent told him to “go 
ahead and complete the work,’ where 
there was no evidence that the 
stranger was’ defendant’s agent. 
Federal Union Surety Co. v. McGuire, 
11 Ark 3738, 163° SW 1174. 65) Phat 
defendant had taken security from 
third parties to protect from loss un- 
der the bond. Whyland vy. Chicago 
Bonding, etc., Co., 209 Ill. A. 485. (6) 
That mechanics’, liens were filed 
against the property after the con- 
tractor’s default, where the owner 
was required to pay for items covered 
thereby. Simon v. Aitna Casualty, 
ete., Co., 151 S. C. 44, 148 SE 648. 

47. See cases infra this note. 

fa] Bvidence showing loss held 
admissible—(1) To show special 
damages within contemplation of the 
parties to contract. State v. Corn- 
Wall.w 102 (Or) 22055201 210720812) 
Files in action of account rendered. 
Holmes v. Frost. 125 Pa. 328, 17,A 
424. (3) Plaintiff's testimony as to 
the amount of advances not repaid, 
and as to profits he would have made 
had undelivered ties been of the best 
quality, and profits if they had been 
of average quality. New York Fidel- 
ity, ete., Co. v. Glenn, 3. F. (2d) 913. 
(4) Certificate of cost is admissible 
against the surety on the contractor’s 
bond to prove the damages to the 
owner from the contractor’s breach 
under provisions in contract. Lazelle 
v. Empire State Surety Co., 58 Wash. 
589, 109 P 195. (5) Cost necessary to 
complete a building after the con- 
tractor’s default is admissible, with 
other testimony, showing that such 
expenditure was a reasonably neces- 
sary cost. Simon v. Adtna Casualty, 
etc., Co., 151 S. C. 44, 148 SE 648. (6) 
Cost or price for completion and re- 
pairs is evidence of the damage sus- 
tained by abandonment of the con- 
tract. Aitna Casualty, etc, Co. v. 
North Sterling Irr. Dist., 75 Colo. 185, 
225 P 261. (7) Draft, payable to the 
order of a company in payment for 
work in rendering the basement wa- 
ter-tight, and testimony of one of the 
proprietors of such company as to 
what he received for constructing the 
basement, were properly admitted on 
the measure of damages sustained by 
the bank from the contractor’s de- 
fault. Darby State Bank v. Pew, 59 
Mont. 144, 195 P 852. (8) Evidence 
of foreclosure under a first mortgage 
with other evidence offered to prove 
that plaintiff had sustained loss on 
his mortgage by the contractor’s fail- 
ure to perform the contract for 
improvements was admissible as 
against a contention that the bond 
did not obligate the surety to pay the 
mortgage debt. McIver Constr. Co. v. 
Hurwitz, 144 Md. 451, 125 A 153 (mon- 
ey lent by plaintiff on second mort- 


creditor or obligee against a surety.45 
these rules plaintiff may introduce any competent 
evidence to establish liability,4® and the amount of 
loss or damage he has suffered by reason of the prin- 
cipal’s default ;*7 and the surety may likewise intro- 
duce any proper evidence to show nonliability#® and 
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gage). (9) Testimony that an em- 
ployee credited himself with the de- 
posit of checks he received for the 
employer but did not charge himself 
with the checks and that he was not 
entitled to credit for the deposit is 
admissible on the issue of the amount 
embezzled. Forest City Bldg., etc., 
ee Vv. Davis, 192 N. G. 108, 133 SE 
_ (b] _ Evidence showing loss held 
inadmissible-—-Amount found by ex- 
amination of books, where the 
amount has been ascertained by ac- 
count render. Holmes vy. Frost, 125 
Pa. 328, 17 A 424. 

48. See cases infra this note. 

[a] Evidence held admissible.— 
(1) Agreement by the creditor with 
the principal debtor intending its 
communication to another to induce 
him to sign notes as surety, the sure- 
ty, sued on the note, might show an 
agreement, inducing his suretyship 
and the creditor’s breach thereof. 
Dunlop Milling Co. v. Collier, 19 Ga. 
A. 725, 92 SE 296. (2) Evidence that 
the bond would not have been exe- 
cuted if the surety had known he was 
dealing ,with plaintiff. Werlin v. 
Equitable Surety Co., 227 Mass. 157, 
116 NE 484. (3) Government build- 
ing inspector’s report to show that 
the contractors failed to use proper 
paint, as required by their contract, 
thus preventing the subcontractor 
from fulfilling its guaranty. Burton 


Va selcert, £08 Via. 338, 61 SB) 933.) (C4) 
Voluntary settlement, in action on 
bond to secure faithful account. 


Bricker v. Stone, 47 Mo. A. 530. 

[b] “Evidence held inadmissible.— 
(1) A memorandum of a financial 
statement made by the secretary of 
the record and books of the company, 
the original of which apparently had 
been lost; the memorandum showing 
no evidence of gambling transactions 
in an action on the bond of the man- 
ager to recover for losses sustained 
in grain gambling. Outlook Farmers’ 
El. Co. v. American Surety Co., 70 
Mont. 8, 223 P 905. (2) Mistaken be- 
lief that the principal was a partner- 
ship instead of a corporation, where 
articles of incorporation were of rec- 
ord. Monroe Bank vy. Gifford, 72 Iowa 
750, 32 NW 669. (3) Offer to ac- 
count, made by the employer after a 
previous refusal to do so. Dr. Blair 
Medical Co. v. U. S. Fidelity, etce., 
Co., (Iowa) 89 NW 20. (4) Opinion 
expressed by the post-office depart- 
ment auGitor as to the legal liability 
of the surety. National Surety Co. 
Vi UL Sie23 Bed. 294,059 5@@ Asa 79 
[certiorari den 191 U. S. 573 mem, 24 
SCt 845 mem, 48 L. ed. 307 mem] 
(in an action on a bond given to se- 
cure the performance of a mail route 
contract, a letter from the auditor 
for the post-office department in re- 
gard to the liability of defendant on 
a similar contract was irrelevant). 
(5) Testimony that the contractor be- 
gan work under contract a few days 
before the bond of the sureties was 
executed, as they then guaranteed 
execution by him of the contract. 
Harlan Fuel Co. v. Wiggington, 203 
Ky. 546, 262 SW 957. (6) Testimony 
of a surety as to what he thought as 
to his liability when he signed the 
contract, to explain his letters to the 
obligee. Waddell v. J. R. Watkins 
Medical Co., 25 Ga. A. 657; 104 SE 250. 
(7) Testimony of a surety that, when 
the contract was purported to have 
been signed, the principal was an 
habitual drunkard, and that a witness 
would not have signed, offered to 
show the improbability of his execu- 


216 [50 C.J.] 


mitigation of loss or damage.*® 


Conversations and 
correspondence between the principal and creditor 
ean be offered in evidence by the surety to show the 
circumstances under which the contract was made.°° 
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Competent evidence is admissible on the part of the 


tion of the instrument... Waddell v. 
J. R. Watkins Medical Co., 25 Ga. A. 
657, 104 SE 250. (8) Testimony of a 
surety’s son that the purported signa- 
ture of his father to the contract was 
not in his father’s handwriting, of- 
fered as a circumstance that the 
other surety did not sign. Waddell 
v. J. R. Watkins Medical Co., 25 Ga. 
A. 657, 104 SE 250. (9) Testimony 
of the ‘subscribing witness to the 
contract that, when he signed, one of 
the sureties had not signed the con- 
tract, offered to show that the con- 
tract was signed in the absence of the 
alleged sureties. Waddell v. J. R. 
Watkins Medical Co., 25 Ga. A. 657, 
104 SE 250. (10) To show knowledge 
and acquiescence by the obligee in 
acts of the principal. Outlook Farm- 
ers’ El. Co. v. American Surety Co., 70 
Mont. 8, 223 P 905 (monthly reports 
received by the manager from the 
commission house, where he carried 
on his transactions, to show the prof- 
its derived from such transactions and 
the character thereof). (11) Stenog- 
rapher’s report of the evidence in for- 
mer suit, to prove that a verdict was 
rendered in that case for vindictive 
damages. Peo. v. Revelli, 184 Ill. A. 
233. (12) Affidavit of creditor asking 
for continuance in an action against 
it, for which it now seeks to recover 
from the surety, is inadmissible to 
show nonpreparation of defense in 
the action against the creditor. Spo- 
kane v. Costello, 42 Wash. 182, 84 P 
652. (13) Testimony of a member of 
an auditing committee, who claimed 
to have examined the _ secretary’s 
books and accounts, and to have in- 
terviewed members and made a re- 
port of a shortage, is inadmissible, 
and likewise the report itself.  So- 
ciety Operaia Christoforo Di Ricig- 
fiano wv CRock, 176) DMe A. 13255 14) 
Where an issue is made by one sure- 
ty’s plea of non est factum, evidence 
that the signature of the other surety 
was a forgery is irrelevant, where the 
signatures of both were not attached 
to the contract at the same time or as 
part of one transaction. Waddell v. 
J. R. Watkins Medical Co., 25 Ga, A. 
657, 104 SE 250. 

49. See cases infra this note. 

[a] Evidence held admissible.— 
Evidence supporting the principal’s 
and sureties’ plea of set-off of unliq- 
uidated damages from breach of an 
independent contract between plain- 
tiff and the principal. Webb-Harris 
Auto Co. v. Industrial Acceptance 
Corp., 164 Ga. 54, 137 SE 770. 

{b] Evidence incompetent to miti- 
gate loss to obligee.—(1) Amount of 
bids received by the contractor for 
the mill, marble, tile, and glass work, 
and for the cornice and sheet metal 
of the building. Wolf y. Adtna In- 
Aemne CO. L6arOal. D9 fea lao Anos 
(2) That a third person, after the con- 
tractor ceased work, submitted an 
offer to do the work necessary to 
complete the building for a sum much 
less than the sum the owner incurred 
in completing the work. Wolf v. 40t- 
na Indemn. Co., supra, 

50. Jackson v. Jackson, 7 Ala. 791; 
Hunter v. Porter, 133 Iowa 391, 109 
NW 2838; Blaney v. Rogers, 174 Mass. 
277, 54 NE 561. 

51. See cases infra this note. 

[a] Evidence held admissible.— 
(1) Agreement whereby plaintiff ad- 
vanced to the iron company a large 
sum of money under a vague con- 
tract, but which, among other things, 
required the iron company to give 
bonds for faithful performance, Cop- 
per Process Co. v. Chicago Bonding, 


etc,, Co., 262 Fed. 66. (2) Evidence 
of threats to prosecute the principal, 
their communication to a surety, and 
tending to show that such facts in- 
duced her to sign the bond. Fountain 
v. Bigham, 235 Pa. 35, 84 A 131, Ann 
Cas1913D 11865. (3) Evidence that 
surety company had never written or 
authorized agents to write such 
bonds, and that the ones written had 
never been reported by the agent. 
American Sav. Bank, etc., Co. v. 
Bremerton, Gas Co,, 98 Wash. 18, 168 
P 775. (4) Evidence which tends to 
show that plaintiff never in fact 
loaned bonds to the principal, and 
that defendant was induced to exe- 
cute the bond by means of a fraudu- 
lent conspiracy between plaintiff and 
the principal obligor, whereby the 
former was to pretend to loan the 
bonds to the latter. Southern Surety 
Conwy, Baglin, 3% App. (CD: C.)) L6F “) 
Testimony by the surety is admissi- 
ble as to what he relied on in execut- 
ing the instrument. Blaney v. Rog- 
ers, 174 Mass. 277, 54 NE 561. (6) 
Testimony of state agent of another 
surety company as to warning plain- 
tiff that defendant’s agent had no au- 
thority to execute bonds held compe- 
tent as shedding light on the bank 
officer’s good or bad faith, his fraud 
being in issue. American Sav. Bank, 
etc., Co. v. Bremerton Gas Co., su- 
pra. (7) Surety is entitled to testify 
that he relied on the representations 
and signed because of his belief in 
them. Milan Bank v. Richmond, 235 
Mo. 582, 139 SW 352. 

[b] Evidence held inadmissible.— 
(1) Insolvency of an officer of the 
corporation principal at the time 
when the surety signed the note. 
Monroe Bank y. Gifford, 72 Iowa 750, 
382 NW 669. (2) Notary’s testimony 
on cross-examination as to whether 
he told the surety the purport of the 
bond and of the surety’s testimony as 
to whether he authorized delivery of 
the bond to plaintiff. North Carolina 
School Book Depository v. Riddle, 190 
N. C. 432, 1830 SE 15. (3) Statements 
by the obligee as to the responsibility 
of other bidders are irrelevant, in the. 
absence of proof of their falsity. Aut- 
na Indemn. Co. v. George A. Fuller 
Co.,, 111 Md.-324, 73'A.738, 74 A 369, 

52. See cases infra this note. 

[a] Evidence held admissible.— 
(1) That an indorsement on a note, 
“Received October 15th, 1878, forth 
dollars on the within, interest to 
February 23d, 1879,” has been altered 
by striking out “interest.” Mennet v. 
Grisard, 79 Ind. 222. (2) Payment of 
interest in advance, Lawrence vy. 
Thom, 9 Wyo. 414, 64 P 339. (3) A 
letter from the principal making a 
proposition for an extension, al- 
though the details suggested were not 
complied with, the proposition itself 
having been accepted and the exten- 
sion granted, is admissible in a suit 
in an action against the surety and 
is not hearsay. Lawrence v. Thom, 
supra. (4) Iintries on the books of 
a creditor bank tending to show that 
the note in question was regarded as 
paid when new notes were issued are 
competent, relevant, and material evi- 
dence in an action on the original 
note against a surety. Citizens’ Nat. 
Bank v. Wilson, 121 Iowa 156, 96 NW 
727. (5) It is competent evidence of 
the extension of a note, for a con- 
sideration, discharging the sureties 
thereon, that two days before it was 
legally due the principal paid inter- 
est to maturity of the note, and exe- 
cuted and delivered a new note for 
the same amount payable by its 


[§ 355 


surety to -show fraud, duress, or misrepresenta- 
tions,°! extension of time to the principal,®? or an 
alteration of the contract,°* or of any other matters 
of release or discharge,°* while plaintiff may intro- 


terms a year later. Windhorst v. 
Bergendahl, 21 S. D. 218, 111 NW 544, 
130 AmSR 715. (6): A -surety -ean 
show by extrinsic evidence that an 
execution was stayed at the instance 
of the principal without his consent. 


“Higgs v. Landrum, 1 Coldw. (Tenn.) 
333 Ba 


[b] Evidence held inadmissible.— 
(1) Ina suit by the payee against the 
maker and another, claiming to be a 
surety, where the only defense inter- 
posed by the alleged surety was that 
the defendant, as surety, had been re- 
leased by virtue of the agreement be- 
tween the maker and the plaintiff, by 
which, in consideration of an exten- 
sion of the time of payment by the 
plaintiff, the maker would pay 6 per 
cent. per annum as interest upon the 
note, the court did not err in exclud- 
ing certain testimony offered, tending 
to establish a novation of the con- 
tract, and in thereafter directing a 
verdict for the plaintiff against both 
defendants in an amount admitted by 
the maker as due, with interest at the 
contract rate to the date of the ver- 
dict.” Millsaps v. Hayes, 38 Ga. A. 
483, 144 SE 326. (2) That surety on 
note would not have agreed to exten- 
sion, where no contention was made 
that he had so agreed. Allen v. 
Oakes, (Tex. Civ. A.) 288 SW 479. 

53. Mennet v. Grisard,:79 Ind. 222; 
Norwegian Evangelical Lutheran 
Bethlehem Cong. y. U. S. Fidelity ete., 
Co., 81 Minn. 32, 83 NW 487. 

{a] Evidence held admissible to 
show: (1) Alteration of contract. 
Revel Realty, etc., Co. v. Maxwell, 115 
NYS 1033. (2) New contract. Alli- 
son v. Thomas, 29 La. Ann. 732. 

[b] Evidence held inadmissible.— 
Surety may not testify that he did 
not suppose that he was on the note, 
and that if ‘he had known it he could 
have obtained security before the 
principal failed. Church vy. Howard, 
(COUN X%. 405 irevole Bune: 


54. See cases infra this note. 
[a] Evidence held admissible to 
show: (1) Delay warranting exten- 


sion within the terms of the contract. 
Riviera Realty Co. v. Illinois Surety 
Co., 165 App. Div. 114, 150 NYS 616. 
(2) Knowledge of default. In an ac- 
tion requiring plaintiff to notify the 
bonding company at the earliest prac- 
tical moment of discovery of any act 
capable of giving rise to a claim 
thereunder, evidence disclosed in an- 
other subsequent suit that plaintiff 
knew. of frauds committed by the 
cashier three months before notify- 
ing the company was material and 
admissible. People’s State Bank v. 
U. S. Fidelity, etc., Co., 154 La. 835, 
98 S 263. (3) Payment. Commercial, 
etc., Bank v. Cassem, 33 S. D. 294, 145 
NW 551; Riner v. New Hampshire F. 
Ins. Co., 9 Wyo. 446, 64 P 1062 (tes- 
timony of principal relative to settle 
ment with obligee). (4) Waiver by 
plaintiff of any of the provisions of 
the bond. Catholic Univ. of America 
v. Morse, 32 App. (D. C.) 195. 

{b] Evidence held inadmissible to 
show: (1) Notice to sue. As notice 
by the surety to the obligee to collect 
from the principal must be in writing, 
a verbal request is inadmissible. 
Baker v. Whittaker, 177 Ky. 197, 197 
SW 644 (testimony of surety and his 
attorney as to conversation between 
them as to the surety’s having been 
ruined by paying money as surety); 
Bumpus v. Lovejoy, (Tex. Civ: A.) 
196 SW 631. (2) Payment. Cowen 
v. Culp, 97 Wash. 480, 166 P 789 
(agreement by payee to collect from 
maker, or to notify sureties if such 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,. 
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duce any competent evidence to show nonpayment,°® 
that notice of default was given,®* the nature of the 
notice to sue,°* assent to extension of time,®® and 
the creditor can show a conversation between him- 
self and the principal indicating that the creditor 
was induced to grant an extension upon a representa- 
tion by the principal that the surety agreed thereto.®® 
A writing which apparently amounts to an extension 
Where the surety claims dis- 
charge for noncompliance with tender and demand, 
evidence is admissible to show that security demand- 
ed was given to secure other debts as well as that on 


may be explained.®° 


which the surety was liable.®1 
Admissions. 


work.®? 


declaration against interest.®4 


[§ 356] c. Weight and Sufficiency. As in civil 


The admissibility in evidence of ad- 
missions of the principal is treated elsewhere in this 
Although an admission of one surety is in- 
admissible as evidence against a cosurety,®* it is 
nevertheless admissible against the maker of it as a 
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age thereby.®8 
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al element of a cause of action or defense in an 
action by a creditor against a surety must be estab- 
lished by a preponderance of the evidence.*® 
tiff must establish by a preponderance of evidence a 
breach or default of the principal*’ and loss or dam- 
The same facts which establish non- 
payment as to the principal affect the sureties.®® 
Where default consists of a crime, the rules in civil 
cases must be applied to ascertain from the pre- 
ponderance of evidence the guilt. of the principal,7° 
and it is not necessary that proof be sufficient to sus- 
tain a conviction;*! and where the time of defalea- 


Plain- 


tion is in issue, the time charged in an information 


actions generally,®® every fact constituting a materi- 


collection was not made, and of sure- 
ties’ failure to receive notice). 

55. Mutual Oil Co. v. Hamilton, 73 
Mont. 385, 236 P 545. 

56. Farmers’ Co-Op. Exch. Co. v. 
U.S. Fidelity, etc., Co., 150 Minn. 126, 
184 NW 792. 

[a] Evidence held admissible.— 
Letters from plaintiff’s attorney to 
defendant were admissible for the 
purpose of proving such notice, al- 
though they contained statements of 
the amount of the  defalcation. 
Farmers’ Co-Op. Exch. Co. v. U. S. 
Fidelity, etc., Co., 150 Minn. 126, 184 
NW 792. 

57. Benge v. Eversole, 156 Ky. 131, 
160 SW 911. 

[a] Evidence held admissible.— 
Letters from the surety for the pur- 
pose of showing what notice had been 
Ziven by the surety to proceed 
against the principal. Benge vy. Ever- 
sole, 156 Ky. 131, 160 SW 911. 

58. Ver Nooy v. Pitner, 17 Ga. A. 
229, 86 SE 456; Christensen v. Hamil- 
ton Realty Co., 42 Utah 70, 129 P 412. 


59. White v. Middlesworth, 42 Mo. 
A. 368. 

60. Wing v. Beach, 31 Ill. A. 78. 

61. Bradshaw v. Mushat, 17 Ala. 


A. 202, 84 S 406. 

62. See Evidence § 483. 

63. Hunter v. Porter, 133 Iowa 391, 
109 NW 2838. 


64 Hunter v. Porter, supra. 
65. See Evidence §§ 1730-1806. 
66. See cases infra this note; and 


notes 67-86. ¢ 
[a] Contradictory evidence is in- 
sufficient to sustain the burden of 


proof. Ross v. Hughes, (Va.) 26 SE 
825. 

67. See cases infra this note. 

[a] Evidence held sufficient to 


show default or breach.—(1) Cash- 
ier’s bond. U.S. Fidelity, etc., Co. v. 
Walker, 248 Fed. 42, 160 CCA 182 
(fraud of cashier); Union Nat. Bank 
Wier Sve HIdelity,= etc, 1Co-. 143) Tua. 
329, 78 S 582. (2) Contractor’s bond. 
Tri-Bullion Smelting, etc., Co. v. Mc- 
Lain, 61 Colo. 80, 156 P 133 (breach of 
a bond to construct and operate a 
smelter shown by the fact that it was 
not commenced in four years, and 
evidence of intention not to con- 
struct); Butts v. Pacific Surety Co., 
117 Minn. 70, 134 NW 306; Brandrup 
v. Empire State Surety Co., 111 Minn. 
876, 127 NW 424. (3) The same facts 
that establish nonpayment in a case 
of the principal will affect the surety. 
Guldin v. Faber, 1 Walk. (Pa.) 435. 

[b] Evidence insufficient to show 
default or breach.—(1) Agent’s bond. 
Where a surety bond given by an ap- 
pointing agent covered only moneys 
that would come into his hands as 
such agent, evidence in an action on 
the bond showing that there was 


charged on the books of the principal 
an amount for which the agent had 
not accounted, but not showing 
whether it was money collected by 
subagents and not returned to the ap- 
pointing agent or whether it was 
money which the appointing agent 
failed to turn over, is insufficient to 
charge the surety. Chicago Crayon 
Co. v. Tomlinson, 145 Mo. A. 358, 130 
SW 95 (no showing that money was 
received by agent); Adriance v. Kel- 
ley, 171 App! Div. 213, 156 NYS 1013 
(sales agent). (2) Bookkeeper’s 
bond. New Orleans R., etc., Co. v. U. 
S. Fidelity, ete., Co., 145 La. 364, 82 
S 372. (38) Cashier’s bond. Miners’, 
etc., Bank v. American Bonding Co., 
(Mo. A.) 186 SW 1139 (appropriation 
of deposit); Hutner v. American 
Surety Co., 198 NYS 577 (larceny or 
embezzlement of cashier); Dunn Cen- 
ter First State Bank v. Northern 
Trust Co., 49 N. D. 283, 191 NW 470 
(embezzlement. of cashier). 

68. See cases infra this note. 

[a] Evidence held sufficient to 
show loss or damage by default or 
breach.—St. Charles Sav. Bank v. 
Denker, 275 Mo. 607. 205 SW 208 
(cashier’s bond); Phillips v. National 
Surety -Co:, 200° App.” Div: 338) 193 
NYS 490 (bond securing bank de- 
posit); Moore v. West, (Tex. Civ. A.) 
239 SW 710 (bond of oil and gas 
lessees). 

{b] Evidence held insufficient to 
show loss.—Maryland Fidelity, etc., 
Co. v. Duke, 293 Fed. 661 (cashier’s 
bond); Kansas City v. Davidson, 154 
Mo. A. 269, 133 SW 365 (contractor’s 
bond); Peo. v. Metropolitan Surety 
CGo4, 168 2App. Dive 615) 154 NYS i378 
favp dism 217 N. Y. 612 mem, 111 NE 
1094 mem] (contractor’s bond); Bril- 
lion Lumber Co. v. Barnard, 131 Wis. 
284, 111 NW 483 (employee's bond). 

[ec] Evidence held insufficient to 
sustain allowance of item claimed.— 
Item for advertising for completion 
of work may not be allowed against 
the contractor’s surety in the absence 
of proof of the expenditure. Nation- 
al Surety Co. v. Runnelstown Cons. 
School Trustees, 146 Miss. 277, 111 S 
445. 


435. 
70. McIntyre v. American Surety 
Co /97 Kan.629, 156 P 690; armers: 
lL. & “DP. Co. v. Southern Surety Co.. 
285 Mo. 621, 226 SW 926. 

71. McIntyre v. American Surety 
Co., 97 Kan. 629, 156 P 690; Green v. 
U.S. Fidelity, etc., Co., 135 Tenn. 117, 
185 SW 726. 

72. Armenia Lodge No. 97 I. O. O. 
F. v. U. S. Fidelity, etc., Co., 171 Wis. 
210, 176 NW 68. 

73. See supra § 354. 

74. Peter Schoenhofen 


Guldin v. Faber, 1 Walk. (Pa.) 


Brewing 


charging embezzlement, to which the principal plead- 
ed guilty, is sufficient.*? 
ters of defense being on the surety,’? he must estab- 
lish by a preponderance of the evidence the particu- 
lar matter on which he relies, such as release by pay- 
ment or performance ;74 i 
time;*® that the creditor knew of the default of the 


The burden of proving mat- 


release by extension of 


Co. v. Dailey, 193 Ill. A. 86. 
cases infra this note. 

[a] Evidence sufficient to show 
payment.—St. Charles Say. Bank vy. 
Denker, (Mo.) 204 SW 902. 

[b] Evidence insufficient to show 
payments.—(1) Materialman’s claim. 
Peo. v. Banhagel, 151 Mich. 40, 114 
NW 669. (2) Promissory note. 
Federal Surety Co. v. Millspaugh, 
etc., Corp., 14 F. (2d) 987; Fordsville 
Banking Co. v. Thompson, 82 SW 251, 
26 KyL 534; City Nat. Bank v. Price, 
225 Mich. 200, 196 NW 429; Hall 
Music Co. v. Robinson, (Tex. Civ. A.) 
7 SW (2d) 625; Strong v. Foster, 17 
C. B. 201, 84 ECL 201, 139 Reprint 
1047. (3) Secured debt.- Peter 
Schoenhofen Brewing Co. v. Dailey, 
193 Ill. A. 86 (note given as evidence 
of preéxisting obligation). 

75. See cases infra this note. 

[a] Evidence sufficient to show 
extension of time for payment of 


And see 


note. Vaughan v. Vernon, 82 Ark. 28, 
100 SW 92; Dubuisson vy. Folkes, 3 
Miss. 432 (indorsement on notes); 


Spiegel v. Mayhall, (Tex. Civ. A.) 292 
SW 262 (testimony of principal held 
to show extension of time for pay- 
ment of note); Lipsett v. Dettering, 
94 Wash. 629, 162 P i007. See also 
Brooks v. Laws, 202 Ill. A. 448. 

[b] Evidence insufficient to show 
extension of time.—(1) Fruitless ef- 
forts of creditor to have overdue note 
paid or renewed. Boothbay Harbor 
First Nat. Bank v. Blake, 113 Me. 313, 
93 A 840. (2) Payment of money due 
from agent for commissions. John 
Hancock Mut. L. Ins. Co. v. Lowen- 
berg, 4 NYSt 699 [rev on other 
grounds 120 N. Y. 44, 23 NE 978]. 
(3) Payment of money by trustee. 
Gott v. State, 44 Md. 319. (4) Pay- 
ment for goods sold. Cooper Rubber 
Co. v. Johnson, 133 Tenn. 562, 182 SW 
593, LRAI917A 282. (5). Time for 
payment of note. Crawford v. Citi- 
zens’, etc., Bank, 20 Ga. A. 576, 93 SE 
173 (no consideration shown); Prus- 
sing v. Lancaster, 234 Ill. 462, 465, 84 
NE 1062 (‘the endorsement, on a 
promissory note, of interest is not 
; alone sufficient to establish 
an extension of the time of payment 
of the promissory note soasto release 
a surety’); Crossman v. Wohlleben, 
90 Tll. 587; Southern Nat. Bank v. 
Schimpler, 159 Ky. 372, 167 SW 148 
[op mod and reh den 160 Ky. 813, 170 
SW 178]; Morehead Bank v. Elam, 
74 SW 209, 24 Kyl 2425; Gunter v. 
Phillips, 2 La. A. 219; Manufactur- 
ers’ Nat. Bank v. Chabot, etc., Co., 114 
Me. 514, 96 A 836 (acceptance by a 
noteholder of interest for a stipulated 
time in advance is not controlling 
proof of an agreement to extend cred- 
it so as to discharge a surety); Eaton 
v. Waite, 66 Me. 221; Elliott v. Qualls, 
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principal, but failed to notify the surety;*® that 
the surety gave plaintiff notice to sue;** release of 
the principal;*® fraud,’® which may be sufficiently 
shown by several facts and circumstances, although 
no one of them by itself would prove it;°° noncom- 
pliance with the contract by the creditor or obli- 
gee;*! or rescission or termination of the contract ;*? 
material alteration of the contract,*? and injury re- 
sulting therefrom when injury must be shown.*¢ 
the note below will be found cases in which the evi- 


149 Mo. A. 482, 130 SW 474 (a mere 
notation on the note that interest 
was paid on a certain date to a cer- 
tain future date by the payee indors- 
ing the note to a third person is in- 
sufficient to prove a contract extend- 
ing the time of payment); Vore v. 
Woodford, 29 Oh. St. 245; George v. 
Fricke, | (Tex. Civ. A.) 283 SW 221; 
Cc. C. Slaughter Co. v. Eller, (Tex. Civ. 
A.) 196 SW 704 (no consideration 
shown). See also Albaugh-Dover Co. 
v. Napieralski, 205 Til. A. 457. (6) 
Performance of contract. Matter of 
Peo., 222 App. Div. 304, 226 NYS 175 
{rev on other grounds 250 N. Y. 410, 
165 NE 829] (correspondence held not 
to show extension of contract for 
machine finishing of forgings with- 
out surety’s consent); Chester v. Na- 
tional “Surety. Co.,, 91S. C. 17, 74 SE 
Bilis 

76. See cases infra this note. 

[a] Evidence sufficient to show 
knowledge and failure to give notice 
of default of: (1) Employee. Avera 
Loan, ete., Co. v. National Surety Co., 
32 Ga, A. 319, 123 SE 45. (2) Manager 
of farmer’s codperative association. 
New Amsterdam Casualty Co. v. 
Farmers’ Co-op. ‘Union, 2 F. (2d) 214. 
(3) Subcontractor. Illinois Surety Co. 
v. Huber, 57 Ind. A. 408, 107 NE 298. 

{b] Circumstantial evidence is 
sufficient to show knowledge of cash- 
ier’s practice of allowing overdrafts. 
Jeanerette Bank vy. Druilhet, 149 La. 
505, 89 S 674. 

77. See cases infra this note. 

[a] Evidence sufficient to show de- 
livery of notice to sue.—Baker vy. 
Whittaker, 177 Ky. 197, 197 SW 644. 

[b] Evidence insufficient to show 
that defendant gave creditor notice 
to sue.—White v. Haralson, (Ala.) 124 
SY 4174.) National..Bond,,,etc.,. Co. vs 
Bush, 37 Ga. A. 277, 140 SE 41; Bump- 
us v. Lovejoy, (Tex. Civ. A.) 196 SW 
631. 
_ 78. Tooke v. Burke, 141 La. 746, 75 
S 668. 

[a] Evidence insufficient to show 
release by release of principal.—Con- 
tractor’s bond. Tooke v. Burke, 141 
La. 746, 75 S 668 (mere statements, 
and execution of written document of 
abandonment). 

79. See cases infra this note. 

[a] Evidence sufficient to show 
fraud.—Phillips v. U. S. Fidelity, etc., 
Co., 200 App. Div. 208, 193 NYS 647. 

[b] Evidence insufficient to show 
fraud or misrepresentations.—Slier- 
man v. Smith, 185 Iowa 654, 169 NW 
216 (statements by obligor as to con- 
dition of business sold); Security Sav. 
Bank v. Smith, 144 Iowa 203, 122 NW 
825, 119 NW 726; Fox v. Merks, 149 
La. 178, 88 S 784 (failure of cosurety 
to sign lease, when he was dying and 
could not sign); Bostwick vy. Van 
Voorhis, 91 N. Y. 353 [aff 27 Hun 616] 
(failure to disclose character of prin- 
cipal, when not known to Greditor). 


80. Franklin Bank v. Cooper, 39 
Me. 542. 

81. See cases infra this note. 

[a] Evidence held insufficient to 
show: (1) Payments to contractor 
eontrary to contract. Johnson v. Lau- 
rence, 171 Minn. 202, 214 NW 24; 


Colon v. Commercial Casualty Ins. Co., 
226 App. Div. 525, 284 NYS 631. (2) 
Substantial departure from contract. 
Lincoln County v. Coast Bridge Co., 
231 Fed. 468 [aff 238 Fed. 705, 151 CCA 
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facie case;** 


In 


555] (anticipated payments to con- 
tractor and payments out of order). 

82. Matter of Peo., 222 App. Div. 
304,.°226 NYS 175... [rev’.on other 
grounds 250 N. Y. 410, 165 NE 829]. 

[a] Evidence insufficient to show 
termination, and creation of new con- 
tract.—Correspondence. Matter of 
Peo., 222 App. Div. 304, 226 NYS 175 
[rev on other grounds 250 N. Y. 410, 
165 NE 829] (no evidence to show re- 
scission). 

83. See cases infra this note. 


[a] Evidence held sufficient to 
show alteration with obligee’s con- 
sent. Hilleboe v. Warner, 17 ee 


594, 118 NW 1047. 

[b] Evidence insufficient to show 
departure from: (1) Asphalt paving 
contract. Attna Indemn. Co. v. Little 
Rock, 89. Ark, 95,,115 SW 960. (2) 
Bridge construction contract. Na- 
tional Surety Co. v. Lincoln County, 
238) Meds 05, 151, CCA 555) Patt) 234 
Fed. 468]. 

i Mathes v. Stewart, 249 Ill. A. 

[a] Evidence insufficient to show 
injury resulting from departure from 
contract.—Mathes v. Stewart, 249 Ill. 
A. 558. 

85. [a] Evidence held sufficient to 
show: (1) Agreement ‘limiting amount 
of liability. Ballard v. Tuck, (Tex. 
Cive ASO LO VS WriC2d) S328 e seC2)" Minat 
agent of surety had apparent author- 
ity to receive notice of claim against 
principal,’ Clow “vu AL “WiScott Co: 
162 Minn. 501, 208 NW 410. (3) Con- 
sent to extension. A. B. Klise Lumber 
Co. v. Enkema, 148 Minn. 5, 181 NW 
201. (4) No profits in -the job for the 
contractor, and that his profits had 
been absorbed by the cost of material 
and labor, so that none of the pay- 
ments made to the contractor by the 
owner represented profits, for which 
the surety was not liable. Harvey v. 
George, 207 Mich. 667, 175 NW 140. 
(5) Notice of default. American 
Surety Co. v. Black, 125 Ark. 464, 188 
SW 1164; Houghton v. Hoy, 102 
Wash, 358, 172 P1148. (6) That pay- 
ments by the creditor to the principal 
were not premature, in an action by 
the contractor against the surety ona 
bond of a subcontractor. Burr v. Gar- 
dellaies 3 Gals As 370200) EVZ0Sa. Ci) 
Reasonable expenditures in comple- 
tion of contract after default by prin- 
cipal. McKenzie v. Barrett, 43 Tex. 
Civ. A. 451, 98 SW 229. (8) Relation- 
ship. Timberlake v. Jennings, (Va.) 13 
SE 28 (the entry in a “fiduciary book,” 
which the code requires the clerk of 
court to Keep, of personal representa- 
tives and their sureties, was sufficient 
to show the fact of suretyship of the 
persons named therein, where the 
bond was lost during the war). (9) 
Substantial compliance with an agree- 
ment of a fraternal benefit society, in 
an application to a surety company 
for a bond for its treasurer, that the 
books and accounts of the treasurer 
would be audited and verified with the 
funds on hand and in the bank by the 
society monthly. Evans v. Illinois 
Surety Co., 298 Il]..164, 131 NE 268. 
(10) Substantial compliance with the 
contract as to ascertaining whether 
the contractor’s bills were paid. 
Dunne Inv. Co, vy. Empire State Surety 
Coy ok CalvvAS 208 L504 Oba aie 
(11) Waiver of limitations clause by 
surety. Montana L. Ins. Co. v. Amer- 
ican Surety Co., 8 F. (2d) 801 (obligor 


te: 


dence to establish other particular matters has been 
held sufficient®® and insufficient.*® 

Prima facie evidence. 
plaintiff, showing a balance due him and no action re- 
leasing the surety, has been held to establish a prima 
and the amount acknowledged by a 
public officer to be due by him to the state, in his 
return to the auditor, is prima facie evidence of 
the amount due, not only against himself, but also 
against his sureties.*® 


Undisputed testimony for 


While the surety has the 


did not request depositor not to with- 
draw deposit, nor agree to renew bond 
so as to estop surety from denying lia- 
bility); Hanchett v. New York Fidel- 
ity, ete., Co., 210 Mich. 678, 177 NW 
993. (12) Sufficient demand for per- 
formance. Bruce v. Cromar, 22 U. C. 
Q. B. (Ont.) 321. (13) Suretyship re- 
lation. Schmidt v. Gavriloff, 17 Sask. 
218, [1923] 2 WestWkly 173. 

86. [a] Evidence held insufficient 
to show: (1) Acts discharging the 
surety on a contractor’s bond, by al- 
teration of the terms of the contract. 
Milwaukee Bldg. Supply Co. v. Illi- 
nois Surety Co., 163 Wis. 48, 157 NW 
545 (alteration authorized by waiver 
clause). (2) Assent of surety to al- 
teration of contract. Barrett-Hicks 
Co.hv. Glas, 9 Cale Ace 491 99 5P 8562 
Leonard v. Heavner, 171 Ill. A. 188. 
(3) Demand upon principal in an ac- 
tion on a bond given to insure that a 
traveling salesman would, on demand, 
return his samples. Feder Silberberg 
Co.. v."McNeil, 18 N. M. 44, 133 P 975, 
49 LRANS 458. (4) Fraud in procur- 
ing assent of surety to alteration. 
Chicago Bonding, ete., Co. v. Augusta- 
Savannah Nav. Co., 250 Fed. 616 [cer- 
tiorari den 247 U. S. 509 mem, 38 SCt 
428 mem, 62 L. ed. 1241 mem]. (5) 
Injury to surety from failure of obli- 
gee to observe contract stipuation not 
to pay more than eighty-five per cent 
of value of work finished. National 
Surety Co. v. Haley, 58 Okl. 263, 159 
P 292. (6) Liability against the sure- 
ty. Hubbard v. Reilly, 51 Ind. A. 19, 
98 NE 886 (no evidence to show that 
obligee completed building in accord 
with contract, and none to excuse 
noncompliance with terms to pay 
through surety). (7) Liability for 
taxes in a Suit against a corporation's 
officer and his surety for misappropri- 
ation of funds. ‘Utah State Bldg., etc, 
Assoc. v. Perkins, 53 Utah 474, 173 P 


950. (8) Negligence of bank in fail- 
ing to charge off deposits against 
note. Fordsville Banking Co. v 


Thompson, 82 SW 251, 26 KyL 534; 
(9) New promise by surety after dis- 
charge. Matchett v. Winona Assem- 
bly, etc., Assoe:, 185 Ind: 128, 118 NE 
1. (10) Nonliability of surety by evi- 
dence that deceased declined to take 
note unless other sureties signed. 
Brown v. Wilson, 222 Ky. 454, 1 SW 
Gd) 767. (11) Reimbursement of 
creditor for cashier’s defalcations. 
Webster City Sav. Bank v. Massachu- 
setts Bonding, etc., Co., 203 Iowa 1264, 
212 NW 545, (12) Release of surety 
by release of collateral. City Nat. 
Bank v. Price, 225 Mich. 200, 196 NW 
429, (13) That defendant induced 
plaintiff to. delay the suit until the 
limitation expired. Western Tube Co. 
v. AXtna Indemn. Co., 181 Ill. A. 592. 
(14) That payee of notes secured 
agreed to apply proceeds of mortgage 
on notes in preference to other notes 
but failed to do so. Continental Gin 
Co. v. Stocker, 245 Fed. 343, 157 CCA 
5385 [rev 235 Fed. 1005J--"(15) To sus- 
tain burden of overcoming defendants’ 
denial of their signatures. O’Reilly 
v. Irwin, 143 La. 81, 78 S 245 (testi- 
mony of admissions of signatures, and 
handwriting expert). (16) Suretyship 
relation. Elliott v. Moreland, 69 N, 
J. Lin 216,:54 A224, 

87. Chicago Portrait Co. v. Mad- 
dox,-112 Miss. 434, 73 S 278. ; 
pet Rodes v. Com., 6 B. Mon. (Ky.) 
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burden of proving an extension of time,’ the ac- 
ceptance of interest in advance may be prima facie 
evidence of a contract to extend,” raising a pre- 
sumption of fact.°! In an action against sureties on 
a note, the note is prima facie evidence against 
Possession of the bond by the obligee at 
the time a surety’s name was erased, together with 
failure to proceed against that surety, is prima facie 
evidence of the obligee’s consent to the erasure.®? 
If the bond of suretyship provides that a written 
statement by an employer, based on the accounts of 
the principal, “shall be prima facie evidence” of a 
loss sustained by the wrongful act of the principal, 
the employer makes out a prima facie case by of- 
fering such a statement in evidence.?+ 

General rules®® gov- 
ern the sufficiency®® or insufficiency?’ of evidence to 


them.®? 


Inferences from evidence. 


support inferences. 


89. See supra § 354. 
Lobb Ga.—Scott v. Saffold, 37 Ga. 


Ill.—English v. Landon, 181 Ill. 614, 
54 NE ‘911; Towler v. Mt. Carmel 
Trust, etc., Bank, 206 Ill. A. 427; High- 
land Park State Bank v. Sheahan, 149 
Ill. A, 225; Higgins v. McPherson, 118 
Til. A, 464. 

Ind.—Matchett v. Winona Assem- 
bly, ete., Assoc., 185 Ind. 128,,113 NE 
1; Starret v. Burkhalter, 86 Ind. 439; 
Woodburn v. Carter, 50 Ind. 376; Abel 
v. Alexander, 45 Ind. 523, 15 AmR 270; 
Hamilton v. Winterrowd, 43 Ind. 393; 
Jarvis v. Hyatt, 43 Ind. 163; Schieber 
v. Traudt, 19 Ind. A. 349, 49 NE 605. 

N. H.—New Hampshire Sav. Bank 
v. Coleord, 15 N. H. 119, 41 AmD 685. 

N. Y.—New York L. Ins. Co. v. 
Casey, 178 N. Y. 381, 70 NE 916. 

N. C.—Revell v. Thrash, 132 N. C. 
803, 44 SE 596; Hollingsworth v. 
Tomlinson, 108 N. C. 245, 12 SE 989. 

Oh.—Fischer v. Penterman, 8 Oh. 
Dec. (Reprint) 540, 8 CincLBul 306; 
Penterman v., Dorman, 8 Oh. Dec. (Re- 
print) 391, 7 CincLBul 281. 

Pete C.--Gardner v. Gardner, 23 S. C. 


Tex.—Maddox v. Lewis, 12 Tex. Civ. 
A, 424, 34 SW 647. 

Va.—Cape Charles Bank v. Farm- 
ers’ Mut. Exch., 120 Va. 771, 779, 92 
SE 918 [cit Cyc]. 

Wis.—Welch v. Kukuk, 128 Wis. 
419, 107 NW 301. 

Wyo,—Lawrence v. Thom, 9 Wyo. 
414, 64 P 339. 

“The weight of authority and rea- 
son seems to be in favor of the propo- 
sition that while payment and accept- 
ance of interest in advance is not in 
itself an agreement to extend the time 
of payment of the obligation on which 
the interest is paid, yet it is evidence 
tending to prove the existence of such 
an agreement, and in the absence of 
any other evidence bearing upon the 
negative of the question, such pay- 
ment and acceptance of interest af- 
fords prima facie evidence of the ex- 
istence of such an agreement.” Cape 
Charles Bank v. Farmers’ Mut. Exch., 
120 Va. 771, 779, 92 SEH 918. 

[a] Agreement implied.—Payment 
of interest in advance on a past-due 
note operates to extend the time of 
payment of the principal to the date 
to which the interest is paid, and re- 
ledses the sureties so that no agree- 
ment for such release need be alleged 
or proved because implied from the 
mere payment in advance. Matchett 
vy. Winona Assembly, etc., Assoc., 185 
Ind, 123) 11:30 Nwed 

[b]. Where by-laws of savings 
pank required the payment of interest 
in advance on all notes every four 
months, the receipt of such interest 
is prima facie evidence of a contract 
by the bank to delay the payment for 
four months, and therefore a surety 
on a note would be discharged. New 
Hampshire Sav. Bank y. Hla, 11 N. H. 
835. 


91. Guerguin v. Boone, 33 Tex. Civ. 
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the jury.® 


[§ 357] 13. Trial—a. In General. 
with the rules relating to trials in civil actions gen- 
erally,°* the surety cannot complain of irregu- 
larity in the proceeding which does not affect him; 
it has been held that the right to make the conclud- 
ing argument rests with defendant surety,) al- 
though-other authority is to the effect that such right 
is with plaintiff ereditor.? 

[§ 358] b. Questions of Law and Fact. 
rules* govern in determining what are questions of 
law and fact in actions by a ereditor or obligee 
against a surety.* 
for the court to determine,’ it is for the court to de- 
termine whether the evidence is sufficient to go to 
Where the evidence on a material mat- 
ter is in conflict, it is a question for the jury,’ and, 
where it is doubtful from the testimony what relation 
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In accordance 


General 


Questions of law being matters 


defendant assumed, that point should be left with 


A. 622, 77 SW 680. 

[a] Not presumption of law.—The 
presumption of an agreement to ex- 
tend the time of payment, arising 
from the payment of interest in ad- 
vance, is one of fact and not of law. 
Guerguin v. Boone, 33 Tex. Civ. A. 
622, 77 SW 6380. 

92. Brown v. Wilson, 222 Ky. 454, 
1 SW (2d) 767. 

93. Hilleboe v. Warner, 17'N. D. 
594, 118 NW 1047. 

94. American Surety Co. v. Pauly, 
72 Fed: 484, 18 CCA 657 [aff 170 U.S. 
160, 18 SCt 563, 42 L. ed. 987]. 


95. See Evidence § 1797. 

96. See cases infra this note. 

[a] Evidence held sufficient to 
support inference: (1) Of alteration 


of a note, by reducing its amount 
from five thousand dollars to two 
thousand dollars upon its discount by 
the alleged principal maker with a 
bank, with intent to defraud the par- 
ties claimed to be sureties. Paulk v. 
Williams, 28 Ga. A. 183, 110 SE 632. 
(2) That deceaseJ accepted the note, 
and that money obtained on the note 
was used to satisfy judgment by de- 
ceased against the maker. Brown v. 
Wilson, 222 Ky. 454, 1 SW (2d) 767. 
(3) That the president of the con- 
tractor actually applied out of his 
individual funds six hundred dollars 
to the construction of the building, 
received by him as a credit on indebt- 
edness owing by him personally to the 
owner. Zang v. Hubbard Bldg., etce., 
Cor, Chex Gl van cA.) 1254S Wildbs £51¢4) 
That the creditor warranted and ob- 
ligated itself to procure such deed as 
was recordable, and would have it re- 
corded and delivered to the surety. 
Stedham v. Farmers’ State Bank, 33 
Ga. A. 438, 126 SE 875 (surety being 
induced to sign under agreemeht that 
creditor would procure deed from 
debtor as security). 

97. See cases infra this note. 

[a] Evidence held insufficient to 
warrant inference of: (1) Suretyship 


relation. Fritch v. Citizens’ Bank, 191 
Pa. 283, 43 A 394. (2) Modification of 
contract. Colon v. Commercial Cas- 


ualty Ins. Co., 226 App. Div. 525, 234 
NYS 681. 


98. See Trial [38 Cyc 1238]. 

99. Hennen v. Wood, 16 La. Ann. 
263. 

1. Columbia Finance, etc., Co. v. 


Mitchell, 72 SW 350, 24 KyL 1844. 

2. Stepp v. Hatcher, 67 SW 819, 23 
Kyl 2441. 

3). See Trial [38 Gyc P5111 et seq]. 

4 See cases infra this section. 

BL US! hy. Hodse, 6 Hows. Cue Ss: ) 
279, 12 L. ed. 437; Gates v. Morton 
Hardware Co., 146 Ala. 692, 40 S 509; 
Ayer v. Hughes, 97 S. C. 255, 81 SE 
BK 

6. [a] Evidence held sufficient to 
go to jury on question of: (1) Hxecu- 
tion of extension agreements. Wil- 
kinson v. McKimmie, 36 App. (D. C.) 
336 {aff 229.U. S. 590, 33 SCt 879, 57 
L. Ed. 1342]. (2) Extension of time. 
Scarborough v. McKinnon, (Tex. Civ. 


A.) 202 SW 223; Rusk First Nat. 
Bank vy. Rusk Pure Ice Co., (Tex, Civ. 
A.) 136 SW 89. (3) Forgery. Roches- 
ter First Nat. Bank v. Fry, 294 Pa. 
425, 144 A 416. (4) Misrepresenta- 
tions. Equitable Surety Co. v. Muddy 
Bottom Swamp Land Dist. No. 1, 256 
Fed. 778, 168 CCA 119; Muddy Bot- 
tom Swamp Land Dist. No. 1 v. Equi- 
table Surety Co., 246 Fed. 633, 158 
CCA 589; Andrew v. Hanson, 206 
Iowa 1258, 222 NW 10. (5) X*ayment. 
Johnson v. Learie, 100 Vt. 308, 1387\A 
205. (6) Unauthorized payments by 
creditor. Bquitable Surety Co. v. 
Muddy Bottom Swamp Land Dist. No. 
1, supra; Muddy Bottom Swamp Land 
Dist. No. 1 v. Equitable Surety Co., 
supra; Equitable Surety Co. v. Muddy 
Bottom Swamp Land Dist. No. 1, 231 
Fed. 33, 145 CCA 221. (7) Whether 
moneys on deposit in an insolvent 
bank were county funds covered by a 
bond given by the bank to a county 
depositary. Auxvasse Farmers’, etc. 
Co. v. Harrison, (Mo.) 12 SW (2d) 755 
(8) Whether the surety was induced 
by representations of the creditor to 
take no steps to protect himself, and 
whether he thereby suffered damage. 
Wilkins v. Hanson, 119 Minn. 399, 138 
NW. 418, AnnCas1914B 56. 

[b] Evidence held insufficient to 
go to jury on question of: (1) Notice 
to sue, Myers vy. Hoeheimer, 173 Ark. 
726, 293 SW 42. (2) Payment. Hall 
Musie Co. v. Robinson, (Tex. Civ. A.) 
7 SW (2d) 625. (3) Whether plain- 
tiff's salesman got credits to which he 
was entitled, in suit against surety on 
salesman’s notice. Hall Music Co. v. 
Robinson, supra. 

7. Detroit Water Comrs. v. Burr, 
82. N. Y. (Super: 25. 

[a] Evidence conflicting so as to 
require submission to jury on ques- 
tion of: (1) Amount paid in excess of 
contract price to complete building. 
Cohn v. Maryland Casualty Co., 88 Pa. 
Super. 182. (2) Concealment. Equi- 
table Surety Co. v. Muddy Bottom 
Swamp Land Dist. No. 1, 231 Fed. 33, 
145 CCA 221. (3) Condition of bond 
requiring obtaining signature of ad- 
ditional security. M. J. O’Fallon Sup- 
ply Co. v. Tagliaferro, 29 N. M. 562, 
224 P 394. (4) Conversion by princi- 
pal, Stilley v. Dawsey, (S. C.) 150 SH 
763. (5) Delivery of surety bond to 
obligee. Udick v. U. 8. Fidelity, etc., 
Co., 87 Ida. 181, 215 P 838. (6) Ex- 
press contract between materialman 
and church and its committee. Bur- 
ton Lingo Co. v. First Baptist Church, 
(Tex. Civ. A.) 224 SW 913 (action 
against contractor, his sureties, and 
building committee by materialman). 
(7) Extension of time. Citizens’ Bank 
v. Douglass, 178 Mo. A. 664, 161 SW 
601. (8) Fraud—false representa- 
tions. Equitable Surety Co. v. Muddy 
Bottom Swamp Land Dist. No. 1, 256 
Fed. 778, 168 CCA 119.. (9) Liability 
for a particular item credited to ac-, 
counts receivable. U. S. Fidelity, 
ete., Co. v. Country Club, 129 Va. 306, 
105 SE 686. (10) Loan by obligee to 


? 
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the jury. The jury are not obliged to believe any 
witness, and are not. bound to find that certain de- 
fendants are sureties when the instrument is silent as 
to that point.° Questions of fact being for the jury 
generally,'° it is for the jury to decide whether there 
was a bona fide contract between the principal and 
the creditor;1+ whether a surety lacked capacity at 
the time he executed the contract,!? or executed it 
under duress;1* whether the surety’s signature is 
genuine;'* whether a contract set out in the dee- 
laration was the one for the performance of which 
defendant gave bond.1® Likewise it is for the jury 
to find whether’a default relied on was within the 
terms of the contract;'® whether default was due 
to plaintiff’s conduct;17 whether plaintiff suffered 
loss by reason of the breach,1® and how mueh;?® 
whether certain items of damage were the result of a 
breach of contract;?° and what is a reasonable time 
for the surety to exercise an option to perform after 
default by the principal.? The jury likewise should 
pass upon the point of acceptance of work by the 
obligee as performance of the contract ;?? whether a 
return of collateral by plaintiff was negligence re- 
leasing the surety;?? the amount of loss of security 
in the ereditor’s hands;?* consent of the surety to 
nonobservance of conditions in the bond;2> whether 
W.. 'C: No.3 P.O.,Si0f A. 
vie Thomas, 13 .Pa. Super.453a. (it) 


Nature, extent, and fact of alteration. 
Pittsburg-Buffalo Co. v. American Fi- 


principal. 12. 
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Harty v. Smith, 74 Ill. A. 194 
(the question whether a surety was 
so intoxicated at the me he signed 32. 
a note as to be incapab 
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or not the’ creditor was notified to sue;2® whether 
the surety was released by statements of plaintiff ;?7 
and whether a note was accepted as payment.” 
Where statutes provide that the clerk shall certify, 
in recording the judgment, the relationship of de- 
fendants,?® it is not the duty of the jury to find 
which defendant is the principal and which is the 
surety.*° Whether or not one was an agent for one 
of the parties is a.question of fact for the jury,** 
but the extent of his authority is for the court.*? 

Fraud. It is generally a question for the jury as 
to whether the surety was induced to become such 
by plaintiff’s fraud,*? or fraud of which he had 
knowledge,** or that the surety was not misled by the 
misrepresentations.*® It is for the jury to determine 
whether a failure of the obligee to inform the sure- 
ties of a shortage of the principal before execution 
indicates bad faith.?¢ 

Notice of default. Whether a surety was given 
notice of his principal’s default as required by the 
terms of his obligation is a question for the jury.** 

Extension of time for payment or performance. 
The question whether an agreement for an extension 
of time has been made,?® and, if made, what are its 
terms,®® and if the surety consented to the exten- 
sion,*® are questions properly to be submitted to 


31. wetness v. Sykes, 49 Or. 
163, 89 P 148. 
Wollenberg v. Sykes, supra; 


e of knowing | Mills v. Title Guaranty, etc., Co., 101 


delity Co., 219 Fed. 818, 135 CCA 488. 
(12) Personal liability of the church 
and the members of its building com- 
mittee to the materialman, in an ac- 
tion against a church, the contractor 
to erect a building for it, the building 
committee, and the contractor’s sure- 
ties, brought by one who furnished 
material to the contractor. Burton 
Lingo Co. v. First Baptist Church, 
(Tex. Civ. A.) 224 SW 913. (13) Ma- 
terial alterations. Pittsburg-Buffalo 
Co. v. American Fidelity Co., supra; 
Altman v. Sproles, 161 Ark, 128, 255 
SW 573, 1092. (14) Nature of parol 
contemporaneous agreement inducing 
surety to sign. Dinch v. Workman, 84 
Pa. Super. 39. (15) Performance by 
principal. Barker v. U. S. Fidelity, 
etc., Co., 228 Mass, 421, 117 NE 894. 
(16) Release of principal. Young y. 
American Bonding Co., 228 Pa. 373, 77 
A 623. (17) Statement discharging 
surety. Lloyd Inv. Co. v. Illinois 
Surety Co., 164 Wis. 282, 160 NW 58. 
(18) Signature of surety on note. 
Conner v. Henry, 205 Iowa 95, 215 NW 
506. (19) Time of giving notice of de- 
fault. Bross v. McNicholas, 66 Or. 42, 
133 P 782, AnnC@asl1915B 1272... (20) 
Whether a bank, on demand from an 
administratrix, had given her permis- 
sion to sue the principal debtor, the 
maker of the note, as required by Code 
(1897) § 3065. Citizens’ Bank v. Hick- 
man, 179 Iowa 1178, 162 NW 606. (21) 
Whether an administratrix’s failure 
to sue the maker was not due to the 
fact that she abandoned a demand 
that the suit be brought, after having 
made it on the bank. Citizens’ Bank 
v. Hickman, supra. (22) Whether the 
surety intends to request the creditor 
to sue the principa as a matter of 
favor or to require it as a matter of 
right under the statute. Bethune y. 
Dozier, 10 Ga. 235. 

8 Wyley v. Stanford, 22 Ga. 385; 
La Fayette Bank v. Phipps, 24 Ga. A, 
613, 101 SE 696; Shaffstall v. McDan- 
jel, 152: Pa. 598, 25 A 576;° Moyer. v. 
Richardson, 1 LackLegN (Pa.) 263. 

9. Brink v. Stratton, 64 App. Div. 
331, 72 NYS 87 [rev on other grounds 
176 N. Y. 150, 68 NE 148, 68 LRA 182]. 

10. See Trial [38 Cye 1511]. 

11. Juell v. New Amsterdam Cas- 
ee Co., 223 App. Div. 612, 229 NYS 


what he was doing is one of fact for 
the determination of the jury). 

13. Fountain v. Bigham, 235 Pa. 
35, 84 A 131, AnnCas1913D 1185. 

14. J. R. Watkins Medical Co. v 
Montgomery, 140 Ark. 487, 215 SW 


638. 

15. U.S. Fidelity, etc., Co. v. Dam- 
skibsaktieselskabet Habil, 1388 Ala. 
348, 35 S 344; Suburban Mut. Bldg., 
etc., Assoc. v. Paulus, 80 Mo. A. 36. 

16. Thomason v. W. T. Rawleigh 
Co., (Okl.) 222 P 1017; Sparkman v. 
W. T. Rawleigh Co., 97 Okl. 162, 222 
P 1014 [writ of error dism 273 U. S. 
782 mem, 47 SCt 570 mem, 71 L. ed. 
890 mem]; Amierican Tel. Co v. Len- 
nig, 1389 Pa. 594, 21 A 162. 

17. Doherty v. Detroit Fidelity, 
ete., Co., 240 Mich. 36, 214 NW 883. 

18. Webster City Sav. Bank v. 
Massachusetts Bonding, etc., Co., 203 
Iowa 1264, 212 NW 545; Juell v. New 


Amsterdam Casualty Co., 223 App. 
Div. 612, 229 NYS 190. 
19. New York v. Kelly, 98> Neen 


467, 50 AmR 699. 

20. Macleod v. National Surety Co., 
133 Minn. 351, 158 NW 619. 

21. Thomason v. Keeney, 4-Ga. A. 
Lae 62 SE 470, 8 Ga. A. 852, 70 SE 


22. Detroit Water Comrs. v. Burr, 
82 N. Y. Super. 25. 
23. Brown v. Farmers’, etc., Nat. 


Seas 88 Tex. 265, 31 SW 285, 33 LRA 

24. Mingus v. Daugherty, 87 Iowa 
56, 54 NW 66, 43 AmSR 354 (whether 
or not reasonable diligence was used 
in enforcing the lien). 

25. Randolph State Bank v. Os- 
born, (Iowa) 223 NW 493; Tarentum 
Realty Co. v. McClure, 230 Pa. 266, 79 
A. 5b 1, 

26. Skillern v. Baker, 82 Ark. 86, 
Bye SW 764, 118. AmSR 52, 12 AnnCas 

27. Rouss v. Krauss, 126 N. C. 667, 
36 SE 146. e 

28. Pittsburg-Buffalo Co. v. Ameri- 
can Fidelity Co., 219 Fed. 818, 185 CCA 
488; Adams v. De Frehn, 27 Pa. Super. 


184; Philadelphia v. Howell, 19 Pa. 
Super. 76. 

29. See statutory provisions. 

30. Smith v. Roehrig, 90 Neus 262, 


133 NW 230. 


Wash. 162, 172 P 248. 

33. Maryland Fidelity, ete., Co. v. 
Cleveland, 30 O. C. A. 321; Meek v. 
Frantz, 171 Pa. 632, 33 A 413; Burson 
v. Silverton First Nat. Bank, (Tex. 
Civ. A.) 299 SW 927; Goodwin v. Abi- 
lene State Bank, (Tex. Civ. A.) 294 
SW 883; American Sav. Bank, etc., Co. 
v. Bremerton Gas Co., 99 Wash. 18, 
L685 Reta 5? 

34. Earmers’ State Bank vy. Mowry, 
10% Ol. 275; 232 P1262 

35. Milan Bank v. Richmond, 235 
Mo. 532, 139 SW 352; Goodwin vy. Abi- 
lene State Bank, (Tex. Civ. A.) 294 
SW 8838; Atlantic Trust, etc., Co. v. 
Union Trust, etce,, Corp., 110 Va. 286, 
67 SE 182, 135 AmSR 937. 

36. Traders’ Ins. Co. v. Herber, 67 
Minn. 106, 69 NW 701. 

37. U. S.—American Surety Co. v. 
Pauly, 72 Fed. 470, 18 CCA 644 [aff 
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Ora 

Ge 8 Ga. A. 
852, 70 SE 220; Thomason v. Keeney, 
4 Ga. A. 721,-62 SE 470. 


Md.—Roherts v. Woven Wire Mat- 
tress Co., 46 Md. 374. 

Minn.—Central Metropolitan 
v. New York Fidelity, etc., 
Minn, 28, 198 NW 1837. 

Mo.—Deepwater Farmers’ Bank y. 
ee 192 ‘Mo. A. 243, 182 SW 501, 

8 SW 201. 

N. Y.—Gerstein v. Weisbrott, 202 
NYS 240, 

Okl.—J. R. Watkins Co, v. Jennings, 
131 Okl. 295, 269, RP’ 265: 

Or.—Williams v. Pacific Surety Co., 
TU Or. 210, 146 P 147, 149 P 524. 

38. Iowa.—Fullerton Lumber Co. 
yv. Snouffer, 1389 Iowa 176, 117 NW 50. 

Kan.—Roberson v. Blevins, 57 Kan. 


50, 45 P 63. 
Redding, 69 Miss. 
Ce 


N. hy 132 N. GC. 
803, 44 SE 596. 
Pa.—wv. S. v. Hegeman, 204 Pa. 438, 


Bank 
Co. 159 


54 A 438; Adams y. De Frehn, a Pa. 
Super. 184 

Tex.—Robson vy. Brown, (Civ. A.) 
57 SW 88, 686. 

39. Brooks v. Wright, 18 Allen 
(Mass.) 72. 

40. Bandler v. Bradley, 110 Minn. 


66, 124 NW 644; Lipsett v. Dettering, 
94 Wash. 629, 162 P 1007. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the jury; but the effect of the extension, if proved, 
is for the court,4! 

Alteration of contract. Whether or not there was 
a material alteration so as to discharge the surety is 
for the jury;** but the materiality of the altera- 
tion, where made, is for the court.t* It is for the 
jury to determine whether a change in the contract 
was contemplated by the parties,** and the construc- 
tion of the alteration agreement is for the court.*5 

On trial without a jury, questions of fact are for 
the trial court.*® 

[§ 359] c. Direction of Verdict. In accordance 
with the rules governing the direction of a verdict 
in civil actions generally,*? in a proper case the court 
may direct a verdict for plaintiff*® or surety;*® but 
a directed verdict is improper when a question for the 
jury is presented,®°° as when the evidence is conflict- 
ing®? or ineonelusive,®? or where the jury may draw 
inferences therefrom which favor the party against 
whom the verdict: is to be directed.°? Where the 
surety interposes no defense, it is improper to re- 
fuse to direct a verdict.°* It is proper on directing 
verdict for the penal sum of the bond to direct an 
assessment of damages.°® 

[§ 360] d. Instructions. The rules governing in- 
structions in civil actions generally®® are applicable 
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to actions by a ereditor or obligee against a sure- 
ty.°7 Subject to these rules the jury should be 
properly instructed on the measure of the surety’s 
hability.°* General rules require that the court 
should properly instruct the jury as to all the issues 
raised by the pleadings,®® and where such facts are in 
issue the jury should be correctly instructed as to 
execution and delivery of the bond,®° extension of 
time,°+ agreements to release the ‘surety, 62 mate- 
rial changes i in the contract so as to release the sure- 
ty,°? fraud, 64 failure to notify of default,®® failure of 
the creditor to sue the principal before proceeding | 
against the surety,°® release of security by the cred- 
itor,°? destruction of security of the surety.°® Oth- 
er general rules applied include those requiring the 
instructions not to be misleading or confusing®® and 


that the instruction be warranted by the evidence.?® 


A requested instruction not properly stating neces- 
sary matters may be correctly refused,’ or may be 
modified by the court.72 When the court has sub- 
stantially given the charge asked by a surety upon his 
defense, the refusal to repeat the charge is no ground 
of complaint.72 A charge which submits improper 
issues to the jury is bad. 74 

{§ 361] E. Verdict and Findings. General rules’® 
apply to the verdict or findings in an action by the 


64. North Star Lumber Co. v. Ros- 


41. Moore y. Redding, 69 Miss. 841, Questions of law and fact see su- 
13 S 849. pra § 358. 
42. U. S.—Pittsburg-Buffalo Co. 51. Ark.—Young Coal Co. v. Hill, 


. v. American Fidelity Co., 219 Fed. 818, 
135 CCA 488. 

Ark.—Hinton v. Stanton, 112 Ark. 
207, 165 SW 299. 

Iowa.—Marion Sav. Bank v. Leahy, 
200 Iowa 220, 204 NW 456; Bartlett 
v. Illinois Surety Co., 142 Iowa 538, 
119 NW 729. 

Oh.—Maryland Bie ete., Co. v. 
Cleveland, 30 O. C. A. 

Pa.—Allen Iron, eri oe v. Provi- 
nee Tron, ete, Coz 63." Pan- Super. 
459. 

Tex.—Sabanovich v. People’s Fi- 
nance Co., (Civ. A.) 16 SW (2d) 897. 

43.. Pittsburg-Buffalo Co. v. Amer- 
ican Fidelity Co., 219 Fed. 818, 135 
CCA 488; Throp v. Chaloupka, 202 
Iowa 360, 208 NW 299; Allen Iron, 
etce., Co. v. Provident Iron, etc., Co., 
63 Pa. Super. 459. 

44. State v. Lund, 80 Ind. A. 349, 
1389 NE 466. 

45. Barclay v. Deckerhoof, 151 Pa. 
374, 24 A 1067. 

46. See cases infra this note. 

[a] Release of surety by agree- 
ment.—Merryman v. Terrell First 
Nat. Bank, (Tex. Civ. A.) 288 SW 840. 

[b] Performance by principal. 
Moore v. West, (Tex. Civ. A.) 239 SW 
710. 

[ec] Discharge by payment.— 
Marshfield v. U. S. Fidelity, etc., Co., 
128 Or. 547, 274 P 503. 

47. See Trial [38 Cyc 1563]. 

ASyerUi.) S—Midehity,. etc, WCCO. av. 
Agnew, 152 Fed. 955, 82 CCA 103. 

‘Ala._—White v. Haralson, 124 S 417. 

Ga.—Armstrong v. Citizens’, etc., 
Bank, 145 Ga. 861, 90 SE 44; Pres- 
ton v. Dozier, 135 Ga. 25, 68 SE 793 
Gay v. Carpenter, 35 Ga. A. 768, 134 
SE 803; Rutland v. Parham, 32 Ga. 
A. 662, 124 SE 355. 

N. M.—Sandell v. Norment, 19 N. M. 
549, 145 P 259. 

Pa.—Columbia Ave. Trust Co. v. 
King, 227 Pa, 308, 76 -A 28. 

49. Park v. Cordray, 20 Ga. A. 35, 
92 SE 394; Roseville Trust Co. v. Na- 
tional Surety One by Nex redaoel 3 8702 


A. 337; Larrabee v. Title Guaranty, 
etc., Co., 250 Pa. 135, 95 A 416, LRA 
1916F 709; Rusk First Nat. Bank 


v. Rusk Pure Ice Co., (Tex. Civ. A.) 
' 1386 SW 89. 

50. Millard Constr. Co. v. Deiches, 
150 ane Dive. (1.0134 NYS) 998 [aff 
208 N. Y. 575 mem, 101 NE 1111 mem]. 


112 Ark. 180, 165 SW 292. 

Ga.—J. R. Watkins Co. v. 
387 Ga. A. 559, 140 SE 770. 

Mo.—Gerkin v. Beauchamp, 
240 SW 887. 

Okl.—U. S. Fidelity, ete. Co. v. 
Gray, 106 Okr7222) 233 (Ph 731. 

Or.—Bross v. McNicholas, 66 Or. 
42, 133 P 782, AnnCas1915B 1272. 

Tex.—American Surety Co. v. State, 
(Civ. A.) 277 SW 790. 

[a] Thus, in an action against the 
receiver of a paving contractor and 
the corporate surety for profit, evi- 
dence showing that the contract was 
changed after the contractor’s default 
and before letting a new contract at 
a higher price, but not that at the 
time change was made it resulted in 
an increase of cost, did not warrant 
the giving of a binding instruction to 
find for the surety. Philadelphia v. 
Ray, 266 Pa. 345, 109 A 689. 

52. Darrah’v. Lion Bonding, etc., 
Co., (Tex. Civ. A.) 200 SW 1101. 

53. McLeod v. Jordan, 39 Ga. A. 
47, 146 Shy 32; Short v. Jordan, 39 
Ga. A. 45, 146 SE 81; Lott v. Peter- 
son, 23 Ga. A. 458, 98 SE 361. 

J. R. Watkins Co. v. Pruitt, 130 
2al, 266 P1770: 

55. Brown v. London, etc., Indemn. 
Co., 249 Mass. 511, 144 NE 395. 

56. See Trial [38 Cyc 1594]. 

See cases infra this section. 
J. R. Watkins Medical Co. v. 
Moss, 160 Iowa 244, 141 NW 497. 


Rivers, 
(A.) 


59. Smith v. Traders’ Nat. Bank, 
82) ‘Tex.' 368) 17 SW “779. 
60. American Surety Co. v. Pang- 


burn, 182 Ind. 116, 105 NE 769, Ann 
Cas1916EH 1126. 

[a] Instruction held erroneous.— 
An instruction is erroneous which in 
effect makes the lex loci contractu de- 
pend solely on the place where the 
notes were indorsed, whether they 
were actively or constructively deliv- 
ered in the state where action was 
brought or not. Cohan vy. Tenny, 4 
Ky. Op. 431. 


G1. Abel vo Jarratt, 100) Ga. 732, 
28 SH 453; Kerns v. Ryan, .26 Il. 
Mie Ono. Slauehterl Copy. Bik 


ler, (Tex. Civ. A.) 196 SW 704. 

62. Hunter v. Porter, 133 Iowa 391, 
NW 283. 

63. Powell v. Fowler, 85 Ark. 451, 
108 SW 827, 122 AmSR 41; Jordan v. 
Cooley, 199 Iowa 777, 202 NW 560. 


enquist, 29 N. D. 566, 151 NW 289; 
Seaside v. Oregon Surety, etc., .Co;, 80 
Orie 345.0157) 150: Guaranty State 
eae v. Potter, 49 Si, Dy 619, 208 NW 

65. 
1254, 

66. 
284. 

67. Monroe Bank v. 
Iowa 300, 44 NW 558. 

68. eA Ona Newkirk, (Iowa) 179 
NW 82 

69. aes v. Cornwall, 102 Or. 220, 
201 P 1072; Simon v. Astna Casualty, 
eter miCox let S10 CE 44, 148 SE 648; 
Wisegarver vy. Yinger, (Tex. Civ. A.) 
128 SW 1190, 122 SW 925. 

[a] Instruction held not mislead- 
ing.—De Goey v. Van Wyk, 97 Iowa 
491, 66 NW 787. 

70. U. S.—Globe Indemn. Co. v. 
Unity; RCo. 27/2) Fed. 607%. 

Ark.—Myers v. Hoeheimer, 173 Ark. 
726, 293 SW 42. 


Frutchey v. Derby, 190 Iowa 
179 NW 519. 


Wurster v. Albrecht, 237 Ill. A. 
Gifford, 79 


Ga : : 
Mass.—Barker Vil Ue Sue BV Celatys 
etc:, Co., 228 Mass. 421; 117 NB’ 894; 


Hubbell v. Bissell, 2 Allen 196. 

Okl.—J. R. Watkins Co. v. Pruitt, 
130) Okl. 231), 266° RP 770. 

Tex,—Pssex v. Murray, 29 Tex. Civ. 
A. 368, 68 SW 736. 
no Wis —Kilkelly v. Martin, 34 Wis. 

71. Moorefield v. Fidelity Mut. L. 
Ins. Co., 135 Ga. 186, 69 SE 119; Unit- 
ed Surety Co. v. Summers, 110 Md. 
Sap uerlrg ANd i erllsy,. 

[a] Instructions properly refused. 
—In an action against a surety on a 
note, dated at Cincinnati, Ohio, but 
actually indorsed while in Kentucky, 
a requested instruction that would 
in effect have made the inquiry, 
whether the contract was or was not 
completed in Ohio, depend alone on 
the proof as to the place at which 
the transferred notes were actually 
received by plaintiff, thus precluding 
evidence conducing to prove a deliv- 
ery of the notes in Kentucky to an 


agent, was properly refused. Cohan 
v. Tenny, 4 Ky. Op. 431. 
72. U.S. Fidelity, etc., Co. v. Coun- 


try Club, 129 Va. 306, 105 SE 686. 

73. Smith v. Traders’ Nat. Bank, 
82 Tex. 368, 17-SW 779. 

74. Jackson v. Rollins, 61 Tex. Civ. 
A. 162, 128 SW 681. 

75. See Trial [38 Cyc.1868 et seq]. 
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creditor or obligee against a, surety.*°® 
dict or findings must be supported by the evidence.‘? 
A verdict is not objectionable by reason of words 
Findings must not be 
inconsistent with each other?® nor contrary to law;*°® 
and where evidence warrants a finding that one who 
was a surety afterward assumed liability as a prin- 
cipal, a general verdict based on such finding is not 
inconsistent with a special finding that he was orig- 
Under a statute requiring the 
court. to find, where requested, the relation between 


which are mere surplusage.*§ 


inally a surety.*? 


76. See cases infra this section. 

[a] Necessity.—Where a bond is 
payable jointly in a lump sum, ina 
suit in the terms of the bond, and not 
by any or all of the individuals for 
the several amounts due each, it is 
not necessary to submit to the jury a 
finding as to the loss of each individ- 


ual party. Souther Surety Co. v. 
Bus Union Station, (Tex. Civ. A.) 23 
SW (2d) 484. 


. [b] Particular findings construed. 
—Findings in an action against a 
surety on a note are construed to be 
that at the time the note was signed 
plaintiff had no notice of an agree- 
ment between the principal and sure- 
ty for additional security. Means v. 
Worthington, (Tex. Civ. A.) 147 SW 
345. 


77. Henderson v. Vermilyea, 27 U. 
Cc. Q. B. (Ont.) 544. 

[a] Evidence held sufficient to 
support verdict.—(1) In a_ suit 
against sureties on a traveling sales- 
man’s bond, defendants claiming 
plaintiff had known of its agent’s de- 
fault and had not notified them. Wil- 
liams v. Morris, 99 Ark. 319, 138 SW 
464; Charles Lawrence Co. v. Buz- 
zell, 117 Me. 570, 104 A 631; Farm- 
‘ers’ Co-Op. Exch. Co. v. U. S. Fidelity, 
ete., Co., 150 Minn. 126, 184 NW 792. 
(2) Determining amount of cost of 
completion of contract. State v. 
Cornwall, 102 Or. 220, 201 P 1072. 
(3) That the payee did not make a 
eollateral agreement for the collec- 
tion of the note as claimed by the 
surety. Whitaker v. First Nat. Bank, 
163 Ky. 623, 174 SW 47. (4) That the 
corporate surety had knowledge of 
the terms and conditions of the loan 
varying from those recited in the 
bond. Atlantic Trust, etc., Co. v. Un- 
ton Trust, ete, Corp.,.111 Va. 574,69 
SE 974. 

[b] Evidence held insufficient to 
support verdict.—(1) That assistant 
cashier had defrauded plaintiff. Lib- 
erty State Bank v. American Surety 
Co., 165 Minn. 462, 206 NW 706. (2) 
Evidence as to plaintiff's alleged 
agreement with the principal maker 
to extend the time for payment. 
Speer v. Rushing, (Tex. Civ.:A.) 183 
SW 67. 

{c] Evidence held sufficient to 
sustain finding.—(1) Employee’s 
notes, payable to the bank itself, to 
constitute presumptive evidence suf- 
ficient to sustain finding that em- 
ployee appropriated money. Willow 
Lakes Bank v. Syverson, 43 S. D. 295, 
178 NW 989. (2) Plaintiff failed to 
prove indebtedness owing to it by 
buyer. Fred Miller Brewing Co. v. 
Gaudio, 50 Utah 66, 165 P 786. (3) 
That cashier wrongfully abstracted 
or willfully misapplied bank’s mon- 
eys. National Surety Co. v. Atascosa 
Ice, ete, Co., (Tex. Civ. A.) 222 SW 
597. (4) That conditions annexed 
have not been complied with. Ben- 
ton County Sav. Bank vy. Boddicker, 
117 Iowa 407, 90 NW 822; Caudle 
vy. Ford, 72 SW 270, 24 KyL 1764. 
(5) That contract has been altered. 
Dorsey v. McGee, 30.Nebr. 657, 46 
NW 1018. (6) That an extension of 
time was granted to the principal 
without the consent of the surety 
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Thus the ver- 


ing’s.°° 


(Farmers’ Supply Co. v. Weis, 115 
Minti. 5842850 182 INIWe 191:7,> 9 Clarkiey. 
House, 16 NYS 777" Cruse v- Gau, 


(Tex. Civ. A.) 193 SW 405), (7) or 
with his consent (Jordan v. D’Heur, 
Ti Ind. 199). (8) That no interest 
was paid by the principal in advance, 
whereby it was claimed an extension 
of time was secured. Cromwell v. 
Rankin, 97 SW 415, 30 KyL 123. (9) 
That the letters ‘‘Pt.”” had been placed 
after the name of the payee before 
the delivery of the note, so that the 
surety was not released. Tyler v. 
Winslow First Nat. Bank, 150 Ky. 
515, 150 SW 665. (10) That the no- 
tice to sue was not given. Scott v. 
Montgomery County Bank, (Ark.) 250 
Sw 902. (11) That no premature 
payments were made. Russell v. 
Ross,9167 ‘Cals 174, A067 RP 5835. (2) 
That the obligee performed all the 
conditions of the contract. Allen v. 
Eneroth, 118 Minn. 476, 137 NW 16. 
(13) That the obligee prevented the 
principal from performing a drilling 
contract, thereby releasing the sure- 
ties. Chapman. v. Carroll, 134 Okl. 
65, 272 P 850. (14) That the owner 
did not make payments to the con- 
tractor in excess of the amount per- 
mitted by contract. Allen v. Eneroth, 
supra. (15) That partial payments 
made by the owner to the contractor 
were not prematurely made under 
the contract, that the owner expended 
a specified sum in the completion of 
the work over and above the contract 
price remaining unpaid, and that 
there was no substantial difference 
between the building erected and the 
building called for by the plans and 
specifications. Wolf v. AStna Indemn. 
Gog 162" Cal. 597,  L26R: «470 116) 
That plaintiff corporation organized 
by the original contractor and others 
took over the contract so as to re- 
lease the surety of the original con- 
tractor. Northern Minnesota Drain. 
Co. v. Equitable Surety Co., 131 Minn. 
243, 154 NW 1092. (17) That plain- 
tiff had substantially complied with 
the contract in the matter of making 
payments during the work. Milavetz 
v. Oberg, 138 Minn. 215, 164 NW 910. 
(18) That representations made to a 
surety were fraudulent. Melick v. 
Tama City First Nat. Bank, 52 Iowa 
94, 2 NW 1021. (19) That surety 
consented to extension. A. B. Klise 
Lumber Co. v. Enkema, 148 Minn. 
5, 181 NW 201. . (20) That sureties 
consented to maker’s sale of live 
stock mortgage security, without ap- 
plying the proceeds on the note. 
Peyton v. Hthridge, 216 Mo. A. 265, 
262 SW 69. (21) That the surety 
personally assented to the modifica- 
tion of the lease so as not to be dis- 
charged. Deming v. Maas, 18 Cal. A. 
330, 123 P 204 (reduction of rental 
secured by action of surety himself). 
(22) That the surety waived the fail- 
ure of the principal to sign the bond 
and was estopped from denying the 
liability thereon. Hennepin Coun- 
ty v. Richardson, 175 Minn. 60, 220 
NW 432. (23) That, after default of 
contractors, a surety company had 
undertaken to complete a building, 
thereby making it liable for the full 
cost of completing the building and 
damages for delay. Klein vy. Collins, 
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the defendants,®? such finding is justified on the in- 
troduction of testimony on the matter.** If the con- 
tract stipulates that an extension shall not release 
the surety thereon, there need not be a finding that 
there was an extension.** 
upon findings of fact must be supported by the find- 
The time of default may properly be found 
by the court where the pleadings do no mention the 
date of the default.*® 

[§ 362] 14. JIudgment—a. In General. 
rules as to judgment in civil actions** apply to judg- 


Conclusions of law stated 


General 


LSM Lace 704 LOGS v12020 1624) Shae 
there was no termination of agency 
or creation of new contract in re- 
lation thereto, and that the surety 
could not rightfully claim to be dis- 
charged on that account. Hartford 
F. Ins. Co. v. Casey, 196 Mo. A. 291, 
191 SW 1072 (notification of credi- 
tor to agent principal not to write 
more insurance policies until cer- 
tain matters in regard to statute had 
been adjusted). (25) An indorse- 
ment on a note of interest received, 
with the words ‘‘for a renewal,” ‘‘to 
renew the balance,’ “balance. re- 
newed,” etc., is sufficient to authorize 
a jury to find an agreement to give 
further credit to the principal. Mar- 
iner’s Bank v. Abbott, 28 Me. 280. 

{[d] Evidence held insufficient to 
sustain finding: (1) That there was 
an extension of a note for a definite 
time in favor of the principal maker, 
thus discharging the sureties. Colvin 
v. Glover, 143 Ark. 498, 220 SW 832 
(time of payment and length of ex- 
tension not shown). (2) That the 
maturity of note had been extended 
without knowledge or consent of 
surety. Cravey v. Ashburn Bank, 
(Ga, A.) 151 SE 564. 

78. Guthrie vy. Carpenter, 162 Ind. 
417, 70 NE 486. 

79. [a] Findings held not incon- 
sistent.—(1) Where the liability of 
a purchaser is secured by a bond 
which expired at a fixed date, and 
sales are made thereafter as before, 
a finding that the principal is indebt- 
ed for goods purchased in the period 
covered by the bond is not inconsist- 
ent with a finding that the sureties 
are not liable for payments made by 
the purehaser after that period had 
expired which were applied on the 
account for goods purchased before 
that time. J. R. Watkins Medical 
Co. v. Hamm, 89 Kan. 138, 130 P 650. 
(2) In an action on the bond of an 
insolvent private banker, the finding 
that the surety neither canceled the 
bond nor gave notice of such cancel- 
lation was held not inconsistent with 
the undisputed fact that on two or 
more occasions it requested the bank- 
er to make arrangements for the sub- 
stitution of another surety in its 
place, the making of such requests 
not being a cancellation of the bond 
or a notice of cancelation. Gilpatric 
v. National Surety Co., 95 Conn. 10, 
110 A 545. 


80. Thompson vy. Godden, (Tex. 
Civ. A.) 2 SW (2d) 528. 
81. Wilson v. Onstott, 121 Iowa 


263, 96 NW 1779. 

82. See statutory provisions. 
_83. Kupfer v. Sponhorst, 1 Kan. 
75; Moore v. Frensley, 98 Okl. 146, 224 
P 304. 

84. Mankedick Vv. Consolidated 
soa etc.,Co.,, 25° Id. A. 135, 57 NE 


85. Highway Iron Products Co. v. 
Phillips, 85 Ind. A. 700, 153 NE 926. 

[a] Conclusions based on findings 
held correct. Trotti v. Garr, 59 Tex. 
Civ. A. 433, 126 SW 670. 

86. Bingham, etc., Co. v. National 
Brick, etc., Co., 66 Or. 113, 133, P 1187. 

87. Judgments generally see Judg- 
ments 33 C.J. p 1042. 


Yor later cases, developméats and changes in the jaw see cumulative Annotations, same title, page and note number, 
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ments in actions by a creditor or obligee against a 
A surety cannot be made liable by a 
judgment entered without any proceeding against 
him;*°® as in other cases,®® the judgment must con- 
form to the pleadings and proof,®! and must con- 
form to the findings,®? nor can a judgement against a 
surety be based on a, verdict against the principal 
alone.®* Statutes in some jurisdictions require judg- 
ment to be rendered against the principal where he 
is a resident, before final judgment may be en- 


surety.°8 


tered against a surety.?4 
Parties. 


time.?7 


88. See cases infra this section. 

[a] Judgments construed. — (1) 
Where the jury found for one of two 
sureties and against the principal 
and another surety, the judgment, 
which set out the verdict and pro- 
vided for recovery against only one of 
the sureties, was a judgment in favor 
of the other. Lashbrooke vy. Cole, 124 
Ark. 48, 186 SW 317, 831. (2) Judg- 
ment rendered expressly against an 
insolvent bank and that the banking 
commissioner pay it in the course of 
liquidation, and also that plaintiff 
recover of the bank by and through 
the commissioner and its surety, was 
a decree against the surety company 
for the amount adjudged against the 
bank. Austin v. Conaway, (Tex. Civ. 
A.) 283 SW 189. 

89. Earle v. Cureton, 13 S. C. 19. 

[a] Judgment by consent.—Where 
the surety by his obligation has con- 
sented that a judgment be rendered 
against him, it may be entered with- 
out notice to him. Andres v. Schlue- 
ter, 140 Iowa 389, 118 NW 429; Mc- 
Cargar v. Moore, 88 Or. 682, 157 P 
POMS Lye ro St, bomen aos 

90. See Judgments §§ 87-105. 

91. McKinley v. Davidson, (Tex. 
Civ.. A.) 146 SW 576; Robinson v. 
Chamberlain, 29 Tex. Civ. A. 170, 68 
SW 209. 

[a] Judgment is supported by 
pleadings and proof where the bond 
sued on imposes liability on the sure- 
ties for the performance of an agen- 
cy agreement, and the breach of the 
agreement is established by the proof. 
Robinson v. Chamberlain, 29 Tex. Civ. 
A. 170, 68 SW 209. 

[b] Pleadings sustain judgment 
against defendant, sued as principal 
maker of note, notwithstanding a de- 
fense, to which demurrer was _ er- 
roneously sustained, that defendant 
was a surety, and that things were 
done which would discharge a surety, 
the jury having found on the other 
defenses that defendant was not a 
surety. Southern Nat. L. Realty 
Corp. v. Bardstown People’s Bank, 178 
Ky. 80, 198 SW 543, 179 Ky. 113, 200 
SW 313. : 

[c] Complaint insufficient to sup- 
port judgment.—Complaint in an ac- 
tion against the surety on a bond for 
the principal’s failure to pay over 
money is insufficient to support a 
judgment for plaintiff, where it fails 
to show that the money was in the 
principal’s hands when the surety ex- 
ecuted the bond. U.S. Fidelity, etc., 
Co. v. Com., 101 SW 360, 31 KyL 35. 

[d] Judgment sustained by evi- 
dence.—(1) That the principal mak- 
er had obtained the sureties’ signa- 
tures to a note by fraud, and that the 
payee had knowledge thereof before 
accepting the note for a valuable con- 
sideration. Farmers’ State Bank v. 
Mowry, 107 Okl. 275, 232 P 26. (2) 
Judgment for principal contractor 
against surety. Bradbury v. Crites, 
(Mo.) 281 SW 725. 


Subject. to rules of general application 
as to joint defendants,®® if suit be brought against 
the principal and surety jointly on the same instru- 
ment, the judgment must ordinarily be against all 
or none,°® and rendered against all at the same 
If judgment be obtained against the prin- 
cipal alone, the sureties are discharged;°* but judg- 
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jointly sued.4 


his sureties.® 


92. [a] Judgment supported by 
findings.—(1) In an action against 
the lessee and his sureties, which 
was dismissed as to the lessee, spe- 
cial findings that the lessee was no- 
toriously insolvent when the suit was 
filed and at the time of trial author- 
ized judgment against the sureties 
notwithstanding the discontinuance. 
Arnett v. Simpson, (Tex. Civ. A.) 235 
SW 982. (2) A finding that ‘‘the bond 
executed and delivered by defendant 
as surety for the contractor, and up- 
on which the action was brought, did 
not provide,” etc., is a sufficient find- 
ing of the execution of the bond by 
defendant, under the rule requiring 
construction of the findings, if pos- 
sible, so as to uphold the judgment. 
Diamond Match Co. v. Adtna Casualty, 
ete., Co., 60 Cal. A. 425, 213 P 56. 

{b] Judgment not supported by 
findings.— When the terms of a sure- 
ty contract are conditions precedent 
to right of recovery, compliance 
therewith must be alleged and proved 
by the obligee, and a judgment 
against a surety cannot be supported 
upon special findings which do not 
expressly find performance or facts 
showing. a substantial performance 
or waiver of conditions precedent. 
National Surety Co. v. Schneider- 
mann, 49 Ind. A. 139, 96 NE 955. 

Conformity of judgment to verdict, 
decision, and findings generally see 
Judgments §§ 106, 107. 

93. Cobb v. Wise, 71 Ga. 103. 

94. See statutory provisions; 
cases infra this note, 

{a] In Mississippi, when a surety 
claims the benefit of Rev. Code p 380 
art 30, providing that final judgment 
shall not be rendered against a sure- 
ty if the principal be a resident of 
the state, the surety has the burden 
of proving that the principal is a 
resident if process has been returned 
‘not found.’ Thrasher v. Bucking- 
ham, 40 Miss. 67. 

{b] In Texas (1) under a statute 
requiring judgment against one pri- 
marily liable before judgment is ren- 
dered against those secondarily lia- 
ble, unless the principal obligor be 
dead, insolvent, or without the juris- 
diction, judgment cannot be rendered 
against sureties before judgment 
against the principal unless . such 
statute is complied with. Head _ v. 
Texas State Bank, (Civ. A.) 16 SW 
(2d) 298. .(2) But where, in an ac- 
tion on a bond, judgment was ren- 
dered against both the surety and 
contractor with execution first 
against the contractor and judgment 
for the surety over against him, it 
was immaterial whether the contrac- 
for was solvent. Fidelity, etc., Co. v. 
Bankers’ Trust Co., (Civ. A.) 161 SW 
45. (3) Where the principal is in- 
solvent, judgment may be rendered 
against the surety and suit dismissed 
as to the principal. Arnett v. Simp- 
son, (Civ. A.) 235 SW 982. nC) If a 
judgment against a principal and 


and 
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ment may be rendered against the surety alone if 
the principal becomes insolvent pending the suit,®® 
or if the contract be several as well as joint.! 
Where the principal and surety may be sued togeth- 
er or separately,’ the judgment may be joint or sev- 
eral or joint and several.® 
be rendered in favor of a principal and sureties 
If, after the death of the principal, 
judgment be entered against him and his sureties, it 
will be stricken off as against him, but not against 
If the principal dies after judgment 
is rendered, and before satisfaction, a scire facias 
may go against his administrators.°® 

Designation of relationship. At common law a 
judgment against principal and surety need not des- 
ignate that it is against one as surety;" but in many 
states, by statute, such designation is requisite.® 
A statute of this character, however, does not apply 


Separate judgments may 


surety is void for want of jurisdic- 
tion as to the former, it is void as to 
the latter also. Dunn v. Home Nat. 
Bank, (Civ. A.) 181 SW 699; Douthit 
v. Martin, 15 Tex. Civ. A. 559, 39 SW 
944; Woldert v. Durst, 15 Tex. Civ. A. 
81, 38 SW 215. (5) Consent of the 
surety cannot, independently of con- 
stitutional or statutory provisions, 
confer judicial authority, and where it 
is attempted to be done, the judgment 
of the appointee against the principal 
is a nullity. Dunn v. Home Nat. 
Bank, supra. 


95. See Judgments § 65. 
96. Kingsland v. Koeppe, 137 Ill. 
344, 28 NE 48, 13 LRA 649; Ruther- 


ford v. Moore, 24 Ind. 311; Harmon 
v. Weston, 215 Mass. 242, 102 NE 470; 


Schwitz v. Thomas, 38S. D. 180, 160 
NW 734. 
[a] Thus, where a surety was lia- 


ble for his principal’s breach, judg- 
ment should be rendered against the 
principal in the same action to give 
the surety the benefit of subrogation, 
although judgment had been rendered 
against the principal in another ac- 
tion. New York v. De Marco, 166 
App. Div. 35, 151 NYS 554. 

97. Griffing v. Caldwell, 16 La. 294; 
Shively v. U. S., 5 Watts (Pa!) 332. 
abe McKinney v. Green, 52 Miss. 

99. Kuhn v. Abat, 2 Mart. N. S. 
(La.) 168. 

1. Rehm v. Halverson, 197 Ill. 378, 
64 NE 388 [aff 94 Ill. A 627]. 

2. See supra § 342. 

3. Mahana vy. Alexander, 88 Cal. A. 
lit, 263. P 260. 

4 Western Twine Co. v. Wright, 
11S. D. 521, 78 NW 942, 44 LRA 438. 

5. Com. v. Joyce, 18 Pa. Co. 198. 


6. Swan v. Hazen, 6 Humphr. 
(Tenn.) 46. 

Tat Ca tO Vel h©Ok, . bud. Gael oan 
Rooker v. Wise, 14 Ind. 276. 

8. See statutory provisions; and 


cases infra this note. 

[a] In Michigan it is not a ground 
for reversal that the record does not 
show that the clerk certified which 
of defendants was principal and 
which was surety, under Rev. St. 
(1838) p 451, authorizing a party to 
show that one of several defendants 
is a mere surety, and upon such show- 
ing requiring the entry of that fact 
to be made. Prentiss v. Spalding, 2 
Dougl. 84. 

{b] In Nebraska failure of the 
clerk, in recording a judgment, to cer- 
tify that some of the defendants are 
sureties, in accordance with Code Civ. 
Proc. § 511, is reversible error even 
though not presented in lower court. 
Escritt v. Michaelson, 73 Nebr. 634, 
103 NW 300, 106 NW 1016, 10 AnnCas 
1039: Trester v. Pike, 60 Nebr. 510, 
83 NW 676; Blaco v. State, 58 Nebr. 
557, 78 NW 1056; Maxwell v. Home 
F. Ins. Co., 57 Nebr. 207, 77 NW 6§81. 

[c] In Ohio one or more defend- 
ants may be certified as sureties as 
provided in Civ. Code § 449, without 
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where the principal is not before the .court;® nor 
where judgment is by default against the surety;?° 
nor if evidence is not introduced to show the rela- 
tion;+! nor if all the defendants are principals, al- 
though sustaining the relation of sureties among 
thomaelyes.t? But where, the statutes merely per- 
mit the surety to have his relationship determined 
on request and judgment entered accordingly,*® the 
judgment need not designate the surety’s relation 
where no application has been made.14 

Amount. Judgment against principal and surety 
must be for the same amount against all the defend- 
ants,!® unless sureties on a bond are bound in dif- 
ferent amounts, in which case a separate judgment 
should be rendered against each for the full amount 
for which he is bound, although more than the 
amount due from the principal cannot be collected.*® 
Except as hereinbefore considered,'’ the judgment 
must not be in excess of the penalty named in the 
bond.?§ 

Provision for execution. In some states, by stat- 
ute, a judgment should direct that the sheriff levy 
upon the property of the principal first.1° But judg- 
ment need not be framed to subject the principal’s 
property when the surety does not ask such relief.*° 
A decree in equity should provide for first exhaust- 
ing the estate of the principal,?* unless he is utterly 
insolvent.22 A statute authorizing the court to order 
that the property of the principal shall be exhausted 
before resort is had to the property of the surety 
does not authorize the court to order that the debt 
shall be paid by levy and sale of the property of 
one or more of the sureties.22 Hence, where one of 
two sureties has paid one half of the amount of the 
liability, he is not entitled to an order directing the 
sheriff first to levy on and sell the property of his 
cosurety.*4 


evidence, if the parties consent in 


open court at the time judgment is “16. 


14 P 832; 
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. Dawson, 13 La. 497. 
Heppe v. Johnson, 73 Cal. 265, 29. 
Peo. v. Love, 25 Cal. 520; 


[§§ 362-364 


Judgment in favor of surety against principal or 
cosurety. In a proper case, where a judgment is 
recovered by the creditor or obligee, judgment may 
be rendered in favor of the surety against his prin- 
cipal?® or cosureties.?® 

Amendment. ‘Irregularities in the judgment are 
amendable.?7 

Vacation or setting aside. A judgment entered on 
an altered bond will be opened, even as to the one 
who made the alteration.?* 

Where counterclaim of principal is interposed, 
judgment thereon should be for the principal alone.?° 

[§ 363] b. Summary Judgment. In some states, 
by statute, judgment against a.surety is authorized 
upon judgment against ‘the principal ;*° but the rem- 
edy is allowed only in the eases expressly named in 
the statute,*? and, in the absence of a statute allow- 
ing a summary judgment, a judgment based on a 
stipulation must comply with requirements for con- 
fessed judgment.?? 

[§ 364] 15. Execution and Enforcement of Judg- 
ment’®*—a. In General. If a joint judgment has 
been rendered against a principal and surety, the 
execution must issue against both, although the sure- 
ty has been discharged by facts occurring after the 
judgment,?+ but the court from which the process 
issues will take care that it be not used to work in- 
justice.2° The principal debtor cannot compel the 
creditor to resort to personal property of the surety 
before resorting to the land of the principal,?® nor 
will equity enjoin execution against, the surety on 
the ground that the creditor is proceeding in equity 
to enforce a lien on the land of the principal for the 
same debt.?* Although a levy upon property of the 
principal more than sufficient to satisfy the debt has 
been made, nevertheless a levy may be made upon 
the pr operty of the surety where the property of the 


6 Dauph. Co. 166. 
Gardner vy. Alexander, 159 Ky. 
713, 169 SW 466. 


rendered. Peters v. McWilliams, 36 

Oh St. 155: State v. Hampton, 14 La. Ann, 679. 30. U. S.—Beall v. New Mexico, 16 
9. Brownlee v. Young, 25 Mont. 38, 17. See supra §§ 146-149 Wall. 535, 21 L. ed. 292. 

63 P 798; Wilkins v. Ohio Nat Bank, 18. Heberling v. Day, 59 Cal. A. 13, Ala.—Johnston v. Atwood, 2 Stew. 


31 Oh. St. 565. 209 P 908; 


10. Morehead Banking Co. v. Duke, 


Johnston v. Sheppard, 22 
Ga. A. 206, 95 SE 743. 


225. 
Cal.—Ladd v. Parnell, 57 Cal. 232. 


LAM AINe Cie LLOV 28) Si | 19t. 19. . Traywick v.. Gunn) (Tex: ‘Civ: 

11. Morehead Banking Co. v. Duke,| A.) 293 SW _ 273; Dignowity v. 

supra; Gatewood v. Burns, 99 N. C.|Staacke, (Tex. Civ. A.) 25 SW 824; 

357, 6 SE 635. nee ah UR ee oooh Bank, 
rownlee v. Young, 25 Mont. Ml Ganley 3 SW 709. 

paves ea 4 &, 20. Rooker v. Wise, 14 Ind. 276; 

Bonner Oil Co. v. Gaines, (Civ. A.) 


13. See statutory provisions. 

14. Citizens’ Bank v. Bowden, 98 
Kan. 140, 157 P 429; Emery v. Farm- 
ers’ State Bank, 97 Kan. P31 Ba ay sve 22 
34; Harn Vv. Security Nat. Bank, 74 
NGA, Clini moos 

15. Clark v. Blalock, 114 Ga. 309, 
40 SE 228; Jones v. Lewis, 87 Ga. 446, 
13 SE 578; City Nat. Bank v. East- 
land County, CTL ex= Civok Ay) UL 2 si, 
(2d) 662; Robinson v. Chamberlain, 
29 Tex. Civ. A. 170, 68 SW 209. 

{a] Judgment on bond providing 
that it bear different rates of interest 
as against different sureties is bad. 
City Nat. Bank v. Eastland County, 
(Tex. Civ. A.) 12 SW (2d) 662. 

[b] In Louisiana, under Rev. Civ. 
Code arts 3049, 3050, sureties liable 
in solido for the same debt are en- 
titled to the benefit of a division when 
they have asked for it specially in 
their answer, and judgment against 
each must be for his virile portion, 
except in event of insolvency of the 
cosureties. Metropolitan Bank vy. 
Muller, 50 La. Ann. 1278, 24 S 295, 
69 AmSR 475; Holmes v. The Belle 
Air, 5 La. Ann. 523; McCausland v. 
Lyons, 4 La. Ann. 273; McGuire v. 
Bry, 3 Rob. 196; Atchafalaya Bank 


179 SW 686 [aff (Tex.) 191 SW 552]. 


21. May v. May, 19 Fla. 373; Pat- 
toni-v., Patton, 3 (Bs Mone (cys) 31603 
Pace v. Plumlee, 2 Tenn. Cas. 55; 


Beckham v. Duncan, (Va.) 9 SE 1002. 


22. May v. May, 19 Fla. 373. 
gion Schooley v. Fletcher, 45 Ind. 
24. Schooley v. Fletcher, supra. 
25. Forest City Bldg., etc., Assoc. 
V2, Davis) L93y NIC e100 eEeS oom os os 
192 N. C. 108, 183 SH 5380; Labbe v. 


Corbett, 69 Tex. 503, 6 SW 808; Moore 
Vv. West, (Tex. Civ. A.) 239’ Sw 710; 
Springer v. Riley, (Tex. Civ. A.) 136 
SW 577. 

Statutory actions by surety against 
principal see infra §§ 434-437. 

Statutory provision for summary 
judgment see infra § 363. 

26. “Young v. Clark, 2 Ala. 264. 

27. Saffold v. Wade, 56 Ga. 174. 

[a] Thus, where judgment was 
entered on a verdict against the prin- 
cipal and surety, neither of the de- 
fendants being named, but the judg- 
ment was against “the defendant,” it 
is amendable by adding the letter 
“s.’ Saffold v. Wade, 56 Ga. 174. 

28. Com. v. Carl, 12 Pa. Dist. 759, 


Conn.—Welch v. McKane, 55 Conn. 


25, 10 A 168. 

Ill.— Johnson v. Chicago, ete., El. 
Co., 105 Ill. 462; Rietzell v. Peo., 72 
Ill. 416; Hennies v. Peo., 70 Ill. 100. 


Mich.—Lang v. Peo., 14 Mich. 
Chappee v. Thomas, 5 Mich. 53. 

Minn.—Stapp v. The Steam-Boat 
Clyde, 44 Minn. 510, 47 NW 160; Lib- 
by v. Husby, 28 Minn. 40, 8 NW 903; 
Davidson v. Farrell, 8 Minn. 258. 

Be ink Sampson v. Critchlow, 8 Miss. 
Tenn.—Pickett v. Boyd, 11 Lea 498. 
[a] Constitutionality.—See Hughes 

v. Hughes, 4 T. B. Mon. (Ky.) 42 

(where the act of 1800 [2 Dig. L. K. 

671] authorizing judgment against 

sureties on an injunction bond on dis- 

solution of the injunction, was held 
unconstitutional). 

31. Garrott v. Fuller, 36 Ala. 179; 
Campbell v. May, 31 Ala. 567; Crean- 
or v. Creanor, 36 Ark. 91; Walker Vv. 
Walker, 42 Ga. 141; Janes v. Reyn- 
olds, 2) Tex. 250: 

32. Kalb-Glibert Lumber Co. v. 
Cram, 60 Wash. 664, 111 P 1050, 57 
Wiashe 55 00 maee 3 sale 

33. Generally see Executions 23 C. 
J. p 281. 

34. Brinton v. Gerry, 7 Ill. A. 238: 
Mortland v. Himes, 8 Pa. 265. 

35. Mortland v. Himes, supra. 

36. Kendrick v. Rice, 1G Tex. 254. 

37. Post v. Bailey, 68 W. Va. 434, 
69 SE 910. 


439; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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principal is not sold for want of bidders.?8 Failure 
of an execution to designate that some of the debt- 
ors are principals and others sureties as required 
by statute will not avail the principal.%® 

Amount. Where separate judgments have been 
obtained against the principal and against the sure- 
ty, execution cannot issue upon the judgment against 
the surety for more than its amount,*® although the 
judgment against the principal is for a larger sum 
which the surety has promised to pay.?! 

Sale. An execution sale will not be enjoined for 
mere irregularities in the notice.42, As against an 
innocent purchaser from a purchaser on execution 
issued against the principal and cosureties, one of 
such cosureties cannot show that he has been re- 
leased from lability by reason of the fact that the 
creditor had released his cosurety,** more particular- 
ly where he has taken no legal proceedings to have 
the execution declared invalid.*# 

Pending appeal or writ of error. If the principal 
prosecutes an appeal or a writ of error, execution 
should not issue against the surety pending the pro- 
ceedings in error,*® and cannot issue where a super- 
sedeas bond has been filed.*® 

As between cosureties.*7 Where there are two 
or more sureties, the judgment creditor is at liberty 
to levy execution on the property of any one of 
them.*® Equity will not direct the manner of ex- 
ecution against the property of sureties whose lia- 
bilities are equal and they are in no sense sureties 
for each other.*® Where cosureties are equally re- 
sponsible, the fact that there is.a decree establish- 
ing an attachment lien against the property of some 
of them and a general judgment against all of them 
does not give them, as among themselves, any right 


38. Moss v. Craft, 10 Mo. 720. son, 52 Ala. 593), 
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to direct the officer as to which property shall be 
first sold.®° 

[§ 365] b. Exhaustion of Property of Principal— 
(1) In General. Where a judgment has been ob- 
tained against both the principal and the surety, the 
creditor, in the absence of a contrary provision of 
the statutes,°! may, at law, levy upon the property 
either of the surety or of the principal,®? but in chan- 
cery the property of the principal should be sub- 
jected first to the discharge of the obligation;** or, 
in event of the death of the principal, his heirs or 
devisees or legatees who have received assets by 
descent or will are made liable before resort can be 
had to the sureties,°* unless to reach the property of 
the principal would involve great delay,®® and in a 
proper case execution against the surety will be en- 
joined until after the property of the principal has 
been exhausted.°® Where the judgment provides for 
execution on the surety’s property only if the prop- 
erty of the principal is insufficient, the return of sev- 
eral executions nulla bona is prima facie sufficient 
to authorize the levy on the surety’s property.®? 

[§ 366] (2) Under Statutory Provisions. In 
many jurisdictions statutory provisions render it 
necessary to exhaust the property of the principal 
before proceeding against that of the surety,®’ and 
the surety is entitled to have execution issued. first 
against his prineipal.®® Under such statutes it has 
been held necessary to exhaust the property of the 
principal first when the relationship is: apparent in 
the judgment,°° but where the judgement does not in- 
dicate that any of the defendants are sureties, the 
statutes do not apply.®? Such statutes have been 
held not to apply where the principal is not sued,®? 


(2) or becomes in-} debt, the heirs of a surety can re- 


39. Walker v. Columbus State 
Bank, 64 Kan. 884, 67 P 552. 


40. Evans v. Pugh, 2 Dowl. P. C. 
360. 

41. Evans v. Pugh, supra. 

42. Walker v. Files, 94 Ark. 453, 
127 SW 739; Hillsman y. Cline, (Tex. 


Civ. A.) 145 SW 726. 


43. Gunn v. Slaughter, 83 Ga. 124, 
9 SE 772. 

44. Gunn v. Slaughter, supra. 

45. Gstalder v: McSorley, 26 Pa. 
Dist. 79. 

46. Wren v. Peel, 64 Tex. 374. 

47. Direction in judgment see su- 
pra § 362. 

48. Minick v. Brock, 41 Nebr. 512, 


59 NW 782. 

49. Peterson v. Kinney, 113 Nebr. 
214, 202 NW 628; Minick v. Brock, 41 
Nebr. 512, 59 NW 782. 

50. Dollarhide v. Parks, 92 Mo. 
178, 5 SW 3. 

51. See infra § 366. 

52. Ark.—Walker vy. Files, 94 Ark. 
453, U2GowW: 739. 

Ga.—-Williams v. Kennedy, 134 Ga. 
339, 67 SE 821; Manry v. Shepperd, 
57 Ga. 68; Battle v. Stephens, 32 Ga. 
25-> Keaton v. Cox, 26 Ga. 162; Mul- 
ling v. Cobbtown Bank, 36 Ga. A. 55, 
135 SE 222; Fowler v. King, 29 Ga. A. 
500, 116 SE 54; La Fayette Bank v. 
Wardlaw, 20.Ga. A. 741, 93 SE 236; 
Jordan v. Farmers’, etc., Bank, 5 Ga. 
A, 244) 62) Si 1024; 

Me.—Fuller v. Loring, 42 Me. 481. 
N. C.—Eason v. Petway, 18 N.C. 


4, 
Oh.—Stanley v. Lucas, Wright 34. 
Pa.—Kirkpatrick v. White, 29 Pa. 
176. 
Tex.—Turner v. Smith, 9 Tex. 626. 
Vt.—Crane v. Stickles, 15 Vt. 252. 
[a] Thus (1) property of the sure- 
ty may be levied upon even though 
the principal is concealing his prop- 
erty in the meantime (Walker v. Ty- 
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solvent pending a delay in execution , 


(Fox v. Hudson, 20 Kan. 246). 

{b] Surety cannot control execu- 
tion.—A surety has no right, after a 
judgment has been recovered against 
him and ‘his principal, to have an exe- 
cution issued and levied upon the 
property of the principal without the 
consent of plaintiff, and the latter has 
the right to discharge the levy and 
withdraw the execution. Forbes v. 
Smith, 40 N: C.. 369. 

53. Bowen v. Groover, 77 Ga. 126; 
State v. McGlothlin, 61 Iowa 312, 16 
NW 137; Boughton v. New Orleans 


Bank, 2 Barb. Ch. (N. Y.) 458; Wythe- | 


ville Crystal Ice, ete., Co. v. Frick 
Co., 96 Va. 141, 30 SE 491; Womack 
v. Paxton, 84 Va. 9, 5 SE 550; Stovall 
v. Border Grange Bank, 78 Va. 188; 
Horton v. Bond, 28 Gratt. (69 Va.) 
815: Grove v. Little, 11 Leigh (38 
Va.) 180. 

Direction in decree see supra § 362. 

54. Thomas v. Adams, 30 Ill. 37. 

55. Cumberland First Nat. Bank v. 
Parsons, 42 W. Va. 137, 24 SE 554. 

56. Hill v. Crowley, 55 Ark. 450, 
18 SW 540; Minick v. Brock, 41 Nebr. 
512, 59 NW 782; Boughton v. Orleans 
Bank, 2 Barb. Ch. (N. Y.) 458. 

[a] Rule applied.— Where the 
buyer of goods conveyed all of his 
property in trust, subject to his then 
existing debts, and afterward gave a 
bond, with surety, for the price of the 
goods, the trust property was liable 
for the price of the goods and execu- 
tion against surety’s property will be 
enjoined. Meade v. Grigsby, 26 
Gratt. (67 Va.) 612. 

57. Magill v. Rugeley, 
A.) 171 SW. 528. 

58. See statutory provisions; and 
cases infra this note. 

[a] In Kentucky, under Code § 
661, giving a surety the right to com- 
pel the principal to discharge the 


(Tex, Civ. 


quire the land of the principal to be 
sold first. Meador v. Meador, 88 Ky. 
217, 10 SW 651, 10 KyL 783. 

[b] In Mississippi (1) under Code 
(1917) § 29138, where relationship is 
not apparent, if the surety makes 
oath that he is the only surety on the 
instrument or obligation on which 
the judgment is founded, execution 
must be levied first upon the property 
of the principal. Smith v. Clopton, 
48 Miss. 66; Walker v. Gilbert, 21 
Miss. 693. (2) Affidavit of suretyship 
is not necessary where the relation 
appears on the face of the execution. 
Moss v. Agricultural Bank, 12 Miss. 
726. (38) The surety must identify 
property of principal available. Gib- 
son v. Hughes, 7 Miss. 315. (4) An 
affidavit that the principal has no 
property, left with the sheriff until 
after an execution sale of the prop- 
erty of an indorser, instead of being 
filed, is a .-substantial compliance 
with the statute requiring such affi- 
davit before levying against property 
of surety. Huntington v. Pritchard, 
19 Miss. 327. (5) Statute does not 
apply as between a surety and a sup- 
plemental surety. Hamblin v. Foster, 
12 Miss..139 (act of May 13, 1837, re- 
quiring an affidavit of want of prop- 
erty in the maker of a note before the 
property of an indorser could be tak- 
en, did not require such affidavit of 
the insolvency of a first indorser be- 
fore the property of a second indorser 
could be proceeded against). 

59. McTaggart v. Dolan, 86 Ind. 
314; Lacy. vi Lofton, 26 Ind..324; 
Rogers v. Voss, Wils. (Ind.) 376; Hol- 
limon v. Karger, 80 Tex. Civ. A. 258, 
71 SW 299. 


60. Johnson v. Harris, 69 Ind. 305; 
Morris v. McAnally, 3 Coldw. (Te:in.) 
304. 

61. Douch v. Bliss, 80 Ind. 316. 

62. Watson v. Beabout, 18 Ind. 
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or is insolvent,®* or is dead,** although as to this 
there is authority to the contrary,®® or where the 
principal’s property is in the eustody of the court 
by its receiver,®® nor does it apply where the judg- 
ment does not show the relation and order of la- 
bility,°* nor can a stranger, whose interests are ad- 
verse to the surety, claim the benefit of the statute 
for the latter.°8 Such statutes have been held to be 
merely directory,®® and if the officer disregards his 
instructions and resorts to the property of the surety 
first, the execution sale is nevertheless valid, but he 
is liable in damages to the surety.7° The statute 
does not apply where both defendants are principals, 
although, as between them, the relation of principal 
and surety exists.*+ 

[§ 367] (8) Discussion. In jurisdictions having 
the civil law,*? and under the statutes therein,’? a 
surety may claim the benefit of “disecussion,’** to 
compel the creditor to exhaust the property of the 
principal debtor before having recourse to the sure- 
ty, or his property,’® where that is legally practi- 
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of judicial security,’7 or by a surety who becomes 
liable in solido,*® and cannot be claimed as against a 
privileged creditor,’® or one who has a special hy- 
potheeation of the principal’s ‘property ;°° or where 
the principal’s estate is not subject to execution ;*+ 
or where the property is in litigation,®? or has passed 
from the possession of the principal,®* or the prin- 
cipal is not sued,®* or is insolvent.2®> The surety 
must point out the property to be resorte1 to,%® or 
advance or tender the cost of the proceeding.** 

[§ 368] 16. Appeal and Error. General rules*® 
govern appeals in actions by a creditor against sure- 
ties.8° Whether a judgment against a principal and 
surety may be reversed as to the principal and af- 
firmed as to the surety, or vice versa, is treated else- 
where in this work.®° Sureties may, on appeal, show 
nonliability under a plea of their principal, which 
was sufficient to defeat a judgment against him.°+ 
Although the surety’s answer was insufficient, the 
judgment will not be reversed where the sufficiency 
of the answer was not challenged.9? Where a verdict 


eable.** But this remedy cannot be claimed in ease | is found upon a plea of non assumpsit, and the jury 
281; Davis v. Sanderlin, 23 N. C. 389. ; of business, cannot be sued. This is 86. Continental Supply Co. v. Fish- 

63. Caruthers v. Dean, 19 Miss. | particularly true under § 1723 which] er Oil Co., 150 La. 890, 91 S 287; 
178: Phillips v. Robbins, 59 Mo. 107; | makes the surety jointly liable with | Schmidt v. New Orleans, 33 La. Ann. 


Kirkpatrick v. White, 29 Pa. 176. the principal. 


Peo. v. American Sure- 


173:. Hill; v..-Milfer,-7. Laz Ann, 6213 


[a] Pleading.—Where plaintiff al- | ty Co., 10 Porto Rico Fed. 190. Griffing v. Caldweil, 1 Rob. (La.) 15; 
leges the hopeless insolvency of the 76. Stafford v. Harper, 32 La. Ann. | Allen v. Petrovic, 14 La. 165; Banks 
principal, the sureties, by pleading an | 1076. v. Brander, 13 La, 274; Baldwin v. 
exception that admits the truth of 77. Muriente v. Terrasa, 22 Porto | Gordon, 12 Mart. (La.) 378; Herries 
such averment, will not deprive] Rico 686. vy. Canfield, 9 Mart. (la.) 385; Dela- 
themselves of the right of discussion [a] In Louisiana (1) the benefit | zerry v. Blanque’s Syndics, 6 Mart. 
under Rev. St. § 354. State v. Cousin, | of discussion was formerly denied to | (La.) 560; Curtis v. Martin, 5 Mart. 
31 La. Ann. 297. judicial sureties. Dancy vy. Delahous- | (la.) 674; Morgan v. Young, 5 Mart. 

64. Planters’, etc., Nat. Bank v.]| saye, 9 Rob. 45; Woodburn v. Friend, | (La.) 364; Polanco v. Goffinet, 33 
Robertson, (Tex. Civ. A.) 86 SW 643.|19 La. 496; Penniman v. Barrymore, | Porto Rico 319; Richard Young Co. 

65. Eckert v. Myers, 45 Oh. St. 525,16 Mart. N. S. 494; Bryan v. Cox, 3] V- Brodeur, 54 Que. Super. 486; Mau- 
1 ENS 62. yes, Mart. N. S. 574: Denis v. Veazey, 12} cotee v. Tetrault, 28 Que. Super. 251. 

66. Knode v. Baldridge, 73 Ind. 54. | Mart. 79. (2) But more recent legis- [a] Property in any part of state 

67. lIowa.—State v. McGlothlin, 61] lation has granted the privilege to | may be pointed out, but the pointing 


Iowa 312, 16 NW 137. 

Miss.—Work v. Harper, 31 Miss. 
107, 66 AmD 549. 

N. C.—Stewart v. Ray, 26 N. C. 269. 

Oh.—Elliott v. Elmore, 16 Oh. 27. 

Tenn.—Grissom vy. Moore, 1 Sneed 
361. 

[a] Affidavit of insolvency need 
not, in such case, be filed before pro- 
ceeding against the surety’s property 
unless ‘the has filed his affidavit of 
‘suretyship. Work v. Harper, 31 Miss. 
107, 66 AmD 549. 


68. Hyman v. Seaman, 33 Miss. 
185. 
69. In re Nashville Laundry, 240 


Fed, 795 (applying Tennessee rule); 
Sellars v. Fite, 3 Baxt. (Tenn.) 131; 
Bryant v. Rudisell, 4 Heisk. (Tenn.) 
656. 


70. Sellars v. Fite, 3 Baxt. (Tenn.) 
131; Bryant v. Rudisell, 4 Heisk. 
(Tenn.) 656; Atkinson v. Rhea, 7 


Humphr. (Tenn:) 59; Brackenridge v. 
Cobb, 85 Tex: 448, 21 SW 10384. 


71. Brownlee v. Young, 25 Mont. 
38, 63 P 798. 

72. See Modern Civil Law 40 C, J. 
p 1285. 

73. See statutory provisions. 

74. “Discussion” defined sée 18 C. 
J. p 1138. . 

75. See cases infra this note; and 


notes 76-87. 

[a] Surety on twelve 
bond cannot plead discussion. 
kins v. Bobo, 13 La. Ann. 430. 

{b] Pending suit against principal 
and his surety, the surety cannot ask 
that the proceedings against him 
shall be arrested until the property 
of the principal has been discussed. 
Hill v. Bourcier, 29 La. Ann. 841. 

[ec] In Porto Rico, under Civ. Code 
§ 1731, recourse must first be had to 
property of the principal; but under 
the next section this does not apply 
where the principal, having gone out 


months’ 
Wil- 


“any surety on any appeal bond, or 
on the bond of any administrator, tu- 
tor, curator, executor, or syndic.” 
Civ. Code art 3066 [quot Myer v. 
Kendall, 142 “La. 361, 865, 76 S 800]. 

78. Myer v. Kendall, supra; New 
Orleans Canal, ete., Co. v. Escoffie, 2 
La. Ann. 830; Morgan v. Their Credi- 
tors, 4 La. 5; Thibodeau vy. Patin, 1 
Mart. N. S. (la.) 478; Delazerry v. 
Blanque’s Syndics, 6 Mart. (La.) 560; 
Aston v. Morgan, 2 Mart. (La.) 336, 5 
AmD 733. 

[a] Surety who signs with his 
principal in purchase of property at 
the probate sale of his principal’s 
father-in-law’s estate cannot, when 
sued for the price, exonerate himself 
by the plea of discussion of his prin- 
cipal’s estate, and that the purchase 
was made at the request of the prin- 
cipal’s wife. and for her benefit. 
Fulton v. Sollibellos, 4 La. 526. 

[b] Third party in possession of 
property, who is personally liable for 
a debt claimed from him by an hy- 
pothecary action, cannot set up the 
benefit of ‘discussion.’ Trudel vy. 
Briere, 12 Que. Pr. 334. 


79, Myer v. Kendall, 142 La. 361, 
76 S 800. 

80. Myer v. Kendall, supra. 

81. Lepretre v. Barthet, 25 la. 
Ann, 124. 


82. Dejean’s Syndics v, Martin, 7 
Mart, N.S. (lua.) 194° 

[a] Thus a surety cannot compel 
the creditor to discuss property, the 
sale of which has been enjoined by 
one claiming it. Dejean’s Syndics y. 
Martin, 7 Mart. N. S. (la.) 194. 

83. Womack vy. Fluker, 13 La. Ann. 


96. 
84. Stafford v. Harper, 32 La. Ann. 
Morgan v. Their Creditors, 4 


La. 5; Delazerry v. Blanque’s Syn- 
dics, 6 Mart. (La.) 560. 


out must not be such as to subject the 
creditor to a difficult and protracted 
Sig Na Hill v. Miller, 7 La. Ann, 


[b] Return showing that the offi- 
cer could not find the principal or any 
of his property after diligent search 
and inquiry, and that plaintiff's coun- 
sel was called on and could give no 
information on either subject, was 
held to justify recourse on the surety. 
MoCloshas: v. Winegfieid, 32 La. Ann. 


[ec] Burdened property pointed out 
need not be seized. Folger v. Palmer, 
35 La. Ann. 814. 

[ad] Dilatory exception.—The sure- 
ty must invoke the benefit of discus- 
sion by way of dilatory exception, 
Richard Young Co. v. Brodeur, 54 Que. 
Super. 486. 

87. Continental Supply Co. v. Fish- 
ery Olle Co. 150° ta. 1890." Sa NS) te Site 
Schmidt v. New Orleans, 33 La. Ann. 
17; Adams v. Gordon, 22 La. Ann, 41; 
Griffing v. Caldwell, 1 Rob. (La.) 15; 
Allen v. Petrovic, 14 La. 165; Banks 
v. Brander, 13 La. 274; Robechot v. 
Folse, 11 La. 133; Baldwin v. Gordon, 
12 Mart. (La.) 378; Herries v. Can- 
field, 9 Mart. (La.) 385; Delazerry v. 
Blanque’s Syndics, 6 Mart. (La.) 560; 
Curtis v. Martin, 5 Mart. (La.) 674; 
Morgan vy. Young, 5 Mart. (La.) 364; 
Richard Young Co. v. Bordeur, 54 Que. 


Super. 486; Maucotel v. Tetrault, 28 
Que. Super. 251. And see cases supra 
note 86. 
88. See Appeal and Error 3 C. J. 
p 256. 
89. See cases infra this section. 
90. See Appeal and Error § 3220. 
91. Garrett v. Dodson, (Tex. Civ. 


A.) 199 SW 675. 

Defenses of principal available to 
surety see supra § 329. 

Plea of principal inuring to benefit 
of surety see supra § 346. 

92. Citizens’ Bank y. Hickman, 179 
Iowa 1178, 162 NW 606. 


a Penn ee eee ore rere ar nn SO EELS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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do not pass upon a plea by. the surety that he was 
discharged because plaintiff gave the principal time 
for payment without the consent of the surety, the 
A statute which 
prevents a bonding company from doing business 
after nonpayment of a judgment against it, where 
no appeal has been taken within a specified time, 
does not preclude an appeal after that time.®4 

[§ 369] 17. Costs. The liability of the surety for 
costs has been already considered.?® 
for costs is not erroneous as being against a married 
woman where she and her husband were joined as 
beneficiaries of the nominal plaintiff in his action 


judgment. will not be reversed.%? 


against, the sureties.?® 

93. Daniels v. Hallenbeck, 19 
Wend. (N. Y.) 408. 

94. State v. U.S. Fidelity, ete., Co., 
eae 660, 106 P 1040, 26 LRANS 

95. See supra § 148. 

96. Greene County. v. Wilhite, 35 
Mo. A. 39. 

97. U. S—Grandison v. National 
Bank of Commerce, 231 Fed. 800, 145 
CCA 620 [certiorari den 242 U. S. 644 
mem, 37 SCt 213. mem, 61 L. ed. 542 
mem]; In re Mosher, 224 Fed. 739; 
Brown, etc., Co. v. Ligon, 92 Fed. 851; 
Branch v. Macon, etc., R. Co., 4 F. Cas. 
No. 1,808, 2 Woods 385; Burroughs v. 
U.S., 4 F. Cas. No. 2,202, 2 Paine 569. 

Ala.—Smith v. Gillam, 80 Ala. 296; 
Forrest v. Luddington, 68 Ala. 1; Ala- 
bama Gold L. Ins. Co. v. Anderson, 67 
Ala. 425; Colt v. Barnes, 64 Ala. 108; 
Troy v. Smith, 33 Ala. 469; Mobile 
Branch Bank vy. Robertson, 19 Ala. 
798; Ohio L. Ins., etc., Co. v. Ledyard, 
8 Ala. 866; Toulmin vy. Hamilton, 7 
Ala. 362. 
eon oa Orden v. Durham, 35 Cal. 

Ind.—Griffis v. Connersville First 
Nat. Bank, 168 Ind. 546, 81 NE 490 
[aff (A.) 79 NE 230]; Plaut v. Storey, 
131 Ind. 46, 30 NE 886; Durham y. 
Craig, 79 Ind. 117. 

AS pn sete’ v. Wilsey, 17 Iowa 
Kan.—Seibert v. Thompson, 8 Kan. 
65; Seibert v. True, 8 Kan, 52. 

Ky.—Taylor v. Farmers’ Bank, 87 
Ky. 398, 9 SW 240, 10 KyL 368; Glass 
v. Thompson, 9 B. Mon. 235; Moore v. 
Moberly, 7 B. Mon. 299. 

La.—King v. Harman, 6 La. 607, 26 
AmD 485. 

Me.—Steward v. Welch, 84 Me. 308, 
24 A 860; In re Fickett, 72 Me. 266. 

Md.—Baltimore, etc., R. Co. v. Trim- 
ble, 51 Md. 99; Owens v. Miller, 29 Md. 
144; Kunkel vy. Fitzhugh, 22 Md. 567. 

Mass.—Rice v. Dewey, 13 Gray 47. 

Mich.—Union Nat. Bank v. Rich, 
106 Mich. 319, 64 NW 339. 

Mo.—Thornton v. National Exch. 
Bank, 71 Mo. 221; Haven vy, Foley, 18 
First Nat. Bank v. Davis, 87 
Mo. A. 242; American Nat. Bank v. 
Klock, 58 Mo. A, 335; Tolle v. Boeck- 
eler, 12 Mo. A. 54. 

Nebr.—Harlan County v. Whitney. 
65 Nebr. 105, 909 NW 9938, 101 AmSR 
610; Longfellow v. Barnard, 58 Nebr. 
612, 79 NW 255, 76 AmSR 117; South 
Omaha Nat. Bank v. Wright, 45 Nebr. 
23, 63 NW 126; Richards v. Yoder, 10 
Nebr. 429, 6 NW 629. 

N. H.—Barton v. Croydon, 63 N. H. 
417. 

N. J.—Meyers v. Campbell, 59 N. J. 
L. 378, 35 A 788; Nilkin v. Silverman, 
95 N. J. Eq. 396, 123 A 5381; Demott v. 
Stockton Paper Ware Mfg. Co., 32 
N. J. Eq. 124; Heid v. Vreeland, 30 N. 
oe Wg. 591. 

N. Y.—vVail v. Foster, 4 N. Y. 312; 
Sexton vy. Fensterer, 154 App. Div. 542, 
139 NYS 811 [aff 213 N. Y. 641 mem, 
107 NE 1085 mem]; Dussault v. Well- 
man, 130 Misc, 614, 224 NYS 321; Cur- 
tis v. Tyler, 9 Paige 432; Ten Eyck 
v. Holmes, 3 Sandf. Ch. 428. 

N. C.—Blanton v. Bostic, 126 N. C. 
418, 35 SE 1035; Matthews v. Joyce, 
85 N. C. 258. 

Pa.—Kramer’s App., 37 Pa. 71; 
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[§ 370] C. Recourse to Indemnity or Security of 
Surety—1. In General. 
ty receives security as indemnity from his principal, 


As a general rule, if a sure- 


entitled to the benefit thereof.” 


Some few jurisdictions, however, recognize this rule 
only so far as the securities are given for the better 
protection or payment of the debt,9® and hold that 
the creditor has no right to securities given the surety 
for his own personal indemnity®® until the surety 
has been damnified, or both principal and surety are 
insolvent,? although as to this the contrary has been 
held.* In any ease, the giving of securities available 
to the ereditor is regarded, in equity, as a trust for 


the better security of the debt,* available to the cred- 


Cornwell’s App., 7 Watts & S. 305. 

Tenn.—Ray v. Proffett, 15 Lea 517; 
Breedlove v. Stump, 3 Yerg. 257. 

Tex.—Continental State Bank v. 
Reed, (Civ. A.) 284 SW 265 [rev on 
other grounds 2 SW (2d) 426]; Fer- 
rell-Michael Abstract, ete., Co. v. Mc- 
Cormac, (Civ. A.) 184 SW 1081 [aff 
(Commn, A.) 215 SW 559]; Bellville 
First Nat. Bank v. Wheeler, 12 Tex. 
Civ. A. 489, 33 SW 1093. 

Vt.—Morrill v. Morrill, 53 Vt. 74, 
38 AmR 659. 

Wash.—Johnson v. Martin, 83 
Wash. 364, 145 P 429, LRA1916C 1057. 

W. Va.—New Martinsville Bank y. 
Hart, 103 W. Va. 290, 1387 SH 222, 

Que.—Begin v. Chaine, 40 Que. Su- 
per. 495. 

“But it is well settled by the au- 
thorities that the creditor has an equi- 
table claim to the security, as well 
when the mortgage is given for mere 
indemnity as when the condition is 
added that the principal shall pay the 
debt.” New Bedford Sav. Inst. v. 
eae ne ven Bank, 9 Allen (Mass.) 175, 
'l 


[a] Rule applied.—Although a 
county cannot demand of its treasurer 
other security than the bond required 
by law, it is not prevented from tak- 
ing advantage of securities given by 
the treasurer to his sureties for their 
indemnity. Harlan County v. Whit- 
ney, 65 Nebr. 105, 90 NW 993, 101 Am 
SR 610. 

{b] In England (1) the contrary 
rule is followed. Royal Bank v. Com- 
mercial Bank, 7 App. Cas. 366; In re 
Walker, [1892] 1 Ch. 621. (2) But, 
where the sureties of a defaulting 
treasurer took from him a note given 
by a bank for a deposit made a month 
previously by the treasurer in the 
name of his daughter, the circum- 
stances under which the deposit note 
was received by the sureties were 
such as should have induced inquiry, 
and the sureties should restore the 
amount with interest to the obligee, 
without being entitled to credit there- 
for on the amount due on their bond. 
Berwick-upon-Tweed v. Murray, 7 De 
G. M. & G. 497, 56 EngCh 386, 44 Re- 
print 194. 

[c] Substitution of surety’s note 
for that of his principal upon the con- 
veyance of land by the latter to the 
surety to indemnify him against con- 
tingent liabilities does not prevent the 
creditor availing himself of the secu- 
rity whether the surety is damnified 
or not. Matthews v. Joyce, 85 N. C. 


58. 

[d] Determination of amount to 
which surety is entitled.—Where a 
seed company was entitled to security 
on a crop taken by a farmer’s surety 
and a proportion of the proceeds that 
the cost of the seed bore to the cost of 
the crop, the cost of crop included the 
rent of the property on which it was 
planted. Morris v. Bowman, 175 Ark. 
1073, 1 SW (2d) 549. 

98. Homer v. New Haven Sav. 
Bank, 7 Conn. 478; Carpenter v. Bow- 
en, 42 Miss. 28; Green v. Dodge, 6 Oh. 
80,25) Amb) 736; Schmelziiv.) Rix, 95 
Va. 509, 28 SE 890. See Jennings v. 
Taylor, 102 Va. 191, 45 SE 913 (deed, 
to trustees to save harmless sureties 
on official bond, inured to creditors of 


county, whose claims were due). 

99. Ark.—Dyer v. Jacoway, 76 Ark. 
171, 88 SW 901, 6 AnnCas 393. But see 
Whitehead v. Henderson, 67 Ark. 200, 
56 SW _ 1065 (holding that security 
given for indemnity is available to 
the creditor). 

Conn.—Jones v. Quinnipiack Bank, 
29 Conn. 25; Homer y. New Haven 
Sav. Bank, 7 Conn. 478. : 

Miss.—Pool v. Doster, 59 Miss. 258. 

Oh.—Ohio L. Ins., ete., Co. v. Reed- 
er, 18 Oh. 35. 

S. C.—Cheatham v. Seawright, 30 S. 
C. 101, 8 SE 526. j 

1. Ga.—Importers’, etc., Bank v. 
McGhees, 88 Ga. 702, 16 SE 27; Bur- 
nett v. Gainesville Nat. Bank, 28 Ga. 
A. 255, 110 SE 7538. 

PY Pasi @auicn perma v. Matteson, 22 Ill. 

Miss.—Pool v. Doster, 59 Miss. 258; 
Osborn v. Noble, 46 Miss. 449. 

Oh.—Ohio L. Ins., ete., Co. v. Reed- 
er, 18 Oh. 35. ; 

Va.—Schmelz v.: Rix, 95 Va. 509, 28 
SE 890; Hopewell v. Cumberland 
Bank, 10 Leigh (37 Va.) 206. 

2. Dyer v. Jacoway, 76 Ark. 171, 88 
SW 901, 6 AnnCas 393; Jones v. Quin- 
nipiack Bank, 29 Conn. 25. 

3. Importers’, etce., Bank v. Mc- 
Ghees, 88 Ga. 702, 16 SE 27; Burnett 
v. Gainesville Nat. Bank, 28 Ga. A. 
255, 110 SE 758. ; 

4 U. S.—Grandison v. National 
Bank of Commerce, 231 Fed. 800, 145 
CCA 620 [certiorari den 242 U.S. 644 
mem, 87 SCt 213 mem, 61 L. ed. 542 
mem]; In re Mosher, 224 Fed. 739. 

Ala.—Smith v. Gillam, 80 Ala. 296; 
Daniel v. Hunt, 77 Ala. 567; Forrest 
v. Luddington, 68 Ala. 1; Colt v. 
Barnes, 64 Ala. 108; Saffold v. Wade, 
51 Ala, 214; Ohio.L. Ins. etc., Co. v: 
Ledyard, 8 Ala. 866. 

Ark.—Whitehead vy. Henderson, 67 
Ark. 200, 56 SW 1065. 

Iil.—Chambers v. Prewitt, 172 Ill. 
615, 50 NE 145. 

Ind.—Plaut v. Storey, 131 Ind. 46, 
30 NE 886. 

La.—King v. Harman, 6 La. 607, 26 
AmD 485. 

Me.—In re Fickett, 72 Me. 266. 

Mass.—Aldrich v. Blake, 134 Mass. 
582; Bastman v. Foster, 8 Metc. 19. 

Mo.—First Nat. Bank v. Davis, 87 
Mo. A. 242. 

Nebr.—Harlan County v. Whitney, 
65 Nebr. 105, 90 NW 993, 101 AmSR 
610; Meeker v. Waldron, 62 Nebr. 689, 
87 NW 539. 

N. Y.—Vail v. Foster, 4 N. Y. 312; 
Sexton v. Fensterer, 154 App, Div. 
542, 189 NYS 811 [aff 213 N. Y. 641 
mem, 107 NE 1085 mem]; Clark v. 
Ely, 2 Sandf. Ch.'166. 

Vt.—Paris v. Hulett, 26 Vt. 308. 

Va.—Roberts v. Colvin, 3 Gratt. (44 
Va.) 358. 

But see Miller v. Wack, 1 N. J. Eq. 
204 (holding that a mortgage, reciting 
the bond and conditioned that the 
mortgage and bond should be void on 
payment to a minor of all sums in the 
guardian’s hands, created no trust for 
the benefit of the minor). 

“The trust in favor of the creditor 
does not attach upon the execution or 
delivery of the security or pledges, 
but results to him upon the failure of 
the debtor or surety, in paying the 
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itor, even though he was ignorant of it at. the time 
it was given,” and enforceable by anyone entitled to 
enforce the contract made by the surety;®. and it is 
immaterial whether the surety received it at the time 
he incurred liability, or at a later date." As the right 
of subrogation is an equitable one, growing out of 
the relation arising through contract, it does not ex- 
ist where the contract was not executed by the prin; 
cipal, or where the supposed surety is not in fact 
bound.® 

Security also for debt of principal to surety, 
Some conflict exists as to the rights of the ereditor 
where the property is given by the principal to se- 
cure a debt due by the principal to the surety as well 
as to indemnify the surety for the debt due the cred- 
itor. Some courts hold that the creditor is entitled 
to all of the security if necessary to satisfy his claim 
before the security is applied to a debt existing be- 
tween the principal and surety,'® while other courts 
hold that the surety is entitled to indemnify himself 
in full as to his individual claims before the credi- 
tor is entitled to anything,'! especially where the 
surety has transferred the security ;** and still others 
hold that the security will be apportioned pro rata,*® 
but if the creditor pays the individual claims of the 
surety, he is then entitled to all of the seeurity.*4 

Security given to protect sureties liable for dif- 
ferent debts should be apportioned among the sey- 
eral creditors.*® 
debt.” Rankin v., Wilsey, 17 Iowa 463, 9. 
466. Constant v. 


[a] Rule applied.—Where a sure- 
ty for the purchase price of a print- 
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Fagan v. Thompson, 38 Fed. 467; 
Matteson, 
Beckville Continental State Bank y. 
Reed,, (Tex. Civ. A.) 284 SW 265 [rev 


£§ 370 


Where surety mortgaged his own property to the 
creditor to secure payment, and afterward took a 
mortgage of property of the principal as indemniiy, 
the creditors may subject either mortgaged proper- 
ties to payment of their debt, but/ cannot appropri- 
ate both.1® In such eases, the surety is entitled to 
indemnify himself out of the mortgage given him be- 
fore the creditor can demand the property of the 
principal in his hands.+* 

. A written promise to indemnify the surety is not 
a promise for the benefit of the creditor or obligee 
on which he may recover.*® 

Indemnity or security given by a stranger or third 
person to the transaction to the surety is not avail- 
able to the creditor,!® although such third person is 
a partner of the principal,?° and the right of re- 
course does not extend to security given by cosure- 
ties to each other,?! by a surety to a supplemental 
surety.2? Nor can the person who indemnified the 
surety be held liable by the creditor,?* although if 
the securities given by a third person or stranger 
are for payment of the debt they can be reached ;7* 
and it has been held that a third person who lent 
money to the principal to deposit with the surety as 
indemnity cannot retake it.?° 

Assignment of security to creditor. If the surety 
is willing, he may at any time assign to the creditor 
any property of the principal in his hands,?® provid- 
ed he holds it as indemnity for the debt owing to 
the surety, but that it is intended to 
secure the debt, the creditor is en- 


titled: to be substituted to it. Magof- 
fin v. Boyle Nat. Bank, 69 SW 702, 


22 Ill. 546; 


ing plant stipulated in his contract 
that his liability should not be en- 
forced out of his personal property. 
and the principal executed a chattel 
mortgage of the plant to the surety to 
indemnify him, and afterward con- 
veyed the plant to the surety, the lia- 
bility of the surety could be enforced 
against the plant. Streeter v. Seig- 
man; .GN® J. Ch.) 487A. 907. 

[b] Where principal pays directly, 
the creditor has no equitable right to 
the security. Sexton v. Fensterer, 154 
Ree. Div. 642, 139 NYS 811 [aff 213 

Y. 641 mem, 107 NE 1085 mem] 
aces defendant, who guaranteed to 
put his bankers in funds before his 
drafts became due, upon which they 
guaranteed a foreign correspondent 
against loss on the payment thereof, 
paid to the correspondent drafts ac- 
cepted by it, but not charged to the 
bankers and against which the bank- 
ers had not been put in funds, he dis- 
charged both the bankers’ obligation 
to the correspondent and defendant’s 
guaranty to his bankers). 

5. U. S.—In re Mosher, .224 Fed. 
739. 

Kan.—Seibert v. Thompson, 8 Kaun. 
65; Seibert v. True, 8 Kan. 52 

Md.—Baltimore, etc., R. Co. v. Trim- 
ble, 51 Md. 99. 

Miss.—Osborn v. Noble, 46 Miss. 
449: Carpenter v. Bowen, 42 Miss. 28, 

Mo.—First Nat. Bank v. Davis, 87 
Mo. A. 242. 

Nebr.—Longfellow v. Barnard, 58 


Nebr. we 79 NW 255, 76 AmMSR 117. 
N. Y.—Higgins v. Wright, 43 Barb. 
208 Curtis v. Tyler, 9 Paige 432. 


. €.—Blanton v. Bostic, 126 N. C. 
418. "35 SE 1035. 


Pa.—Rice’s App., 79 Pa. 168; Kra- 
mens App at wea. vile 
Va.—Washington, ete, R. Co. v. 


Cazenove, 83 Va. 744, 3 SE 433. 
Wash.—Johnson v. Martin, 83 
Wash. 364, 145 P 429, LRA1916C 1057. 
6. McCracken v. German F. Ins. 
Co., 43 Md. 471; Boyd v. Parker, 43 
Md. 182. 
7. Osborn v. Noble, 46 Miss. 449. 
8. Bibb v. Martin, 22 Miss. 87. 


on other grounds (Commn, A.) 2 SW 
(2d) 6]. 


10. South Omaha Nat. Bank v. 
Wright, 45 Nebr. 23, 68 NW 126; Ten 
nea v. Holmes, 3 Sandf. Ch. (N. Y.) 

11. Bastman v. Foster, 8 Mete. 
(Mass.) 19;, Becket First Cong. Soc. v. 
Snow, 1 Cush. (Mass.) 510. 

12. Walier .y. Oglesby, 85 Tenn. 

321, .3 SW 504. -\. 
. 13. Moore v. Moberly, 7 B. Mon. 
(Ky.) 299; Gilmour yv. Cameron, 6 
Grant. Ch. (Ont.) 290. 

14. McQuestin v. Winter, 10 Grant 


Ch. (Ont.) 464. 

15. Courrier-Journal 
Co.: v. Schaefer-Meyer 
101 Fed. 699, 41 CCA 614; Holt v. 
Penacook Sav. Bank,. 62 N. H. 551; 
Coons v. Clifford, 58 OhS St: 480,951 
NE 39; Wheeler v. Bellville First Nat. 
Bank, (Tex. Civ. A.) 41 SW 376. 

{a] No priority of lien exists in- 
cident to a note of prior execution, 
but each payee of the several notes 
participates proportionately. Coons 
v. Clifford, 58 Oh. St. 480, 51 NE 39. 

16. Van Orden v. Durham, 35 Cal. 


Job-Printing 
Brewing Co., 


Van Orden vy. Durham, supra. 
Seefeldt v. Wilgen, 193 Ill. A. 


TOW Or S.—Hampton vy. Phipps, 108 
U.S. 260, 2 SCt 622, 27 L. ed. 719. 

Ky.—Black v. Kaiser, 91 Ky. 422, 
LOD SIW 28 94 dis Key Tee Aik ee Maya One v5 
Farmers’ Bank, 87 Ky. 398, 9 SW 240, 
10 KyL 368; Macklin v, Northern 
Bank, 83 Ky. 314. 

Mich.—Union Nat. Bank v. Rich, 
106 Mich. 319, 64 NW 339. 

Mont.—O’Neill v. State Sav. Bank, 
34 Mont. 521, 87 P. 970." | 

N. M.—Hasbrouck v. Carr, 19 N.-M. 
586,145 P 133 

Tex.—Beckville Continental State 
Bank v. Reed, (Civ. A.) 284 SW 265 
[rev on other grounds (Commun. A.) 
2 SW (2d) 426]. 

[a] Mortgage by wife for security 
to hushband’s surety.—If a mortgage 


executed by the wife of the principal 


does not recite that it is to indemnify 


24 KyL 585. 

20. American Surety Co. v. Law- 
renceville Cement Co., 110 Fed. 717. 
rats Hampton v. nie 108 U. S. 

71 


260, 2 SCt 622, 27 L. ed 

22. Shackleford y. Stockton, 6 B. 
Mon. (Ky.) 390 

23. Hasbrouck v. Carr, 19 N. M. 


586, 145 P 133 

24. Hasbrouck v. Carr, supra. 

25. Trimlett vy. Lynch, 45. Cal. A. 
42, 187 P 59. 

26. Ga.—Simmons vy. Goodrich, 68 
Ga. 750. 

La,—King v. Harmon, 6 La. 607, 26 
AmD 485 


arlan County v. Whitney, 
es Nebr 105, 90 NW 993, 101 AmSR 


N. Y.—Merchants’, etc., Nat. Bank 
v. Cumings, 149 N. Y. 360, 44 NE 173. 
I ie -—Paton v. Wilkes, 8 Grant Ch. 
aoa. 

[a] Effect of assignment. — (1) 
When a mortgage given by the in- 
dorser of a note who was in fact the 
principal debtor to the maker there- 
of, who was the surety, to secure pay- 
ment of the same, was not intended 
to secure only the ‘maker against per- 
sonal liability, it was assignable to 
a subsequent holder of the note who 
could foreclose it, such assignment 
merely operating to clothe the hold- 
er with legal title to that which in 
equity he would have been entitled 
to by subrogation. Nilkin v. Silver- 
man, 95 N. J. Eq. 396, 123 A 531. 
(2) Where a surety on’ notes and a 
bond paid the notes, and compro- 
mised an action against him on the 
bond by paying some cash, transfer- 
ring the notes, and assigning his in- 
terest in a mor tgage © Siven as security, 
such mortgage, at the time, being sup- 
posed to be a junior one, and subse- 
quently, a mortgage supposed to be 
senior to the one transferred, was 
declared void, causing the assigned 
mortgage to become sufficient to sat- 
isfy all the debts in full, it was held 
that after satisfying the unpaid por- 
tion of the bond. the surety was en- 
titled to the balance of the proceeds 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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such creditor.?7 The effect is the same as if a decree 
in chancery had been made directing such assign- 
ment.?§ The substitution of the creditor in place. of 
the surety as to property in the hands of the latter 
does not give the creditor any rights greater than the 
surety had. °° Where a surety assigns a mortgage 
given him for his indemnity to the ‘creditor, taking 
from him a discharge from liability, the mortgage 
is no longer in force.’ 3g 
; [§ 371] 2. Property to Which Right Extends. 
Where the right to recourse exists,?+ it may be en- 
forced against whatever property the principal has 
given the surety,°? whether it be real property,?? 
personalty,>* money,®® deeds of trust,?® mortgages of 
land*? or of chattels,?* liens,?® bonds,#° indemnity 
bonds,*? promissory notes,*? or a judgment con- 
fessed by the principal as indemnity to the surety.43 
When a mortgage has been given as security, the 
creditor is entitled to the priority which such mort- 
gage may have over claims held by other creditors 
of the principal;*4 nor is the right to the benefit of 
a mortgage lost by the fact that the surety has fore- 
closed a mortgage held by him;*° but if the creditor 
has no interest in the proceeds thereof he cannot 
vacate a sale under foreclosure by the surety.*® A 
creditor has no lien on money intrusted by the prin- 
cipal to the surety to pay the debt so as to pre- 
vent recovery thereof by the principal on failure of 
the surety so to apply it.47 

[§ 372] 3. Enforcement and Loss of Right. To 


of the mortgage. Jennings v. Palmer, 
8 Gratt. (49 Va.) 70. 

27. Anderson v. Sims, (Tex.) 4 
SW 471. Helmer, 
28. Paris) y. Hulett, 26-Vit. 308. 

29. Bibb v. Martin, 22 Miss. 87; 
Anderson vy. Sims, (Tex.) 4 SW 471. 

30. Sumner y. Bachelder, 30 Me.| 62 N. H. 551; 
35. Bank v. Herr ick, 

31. See supra § 370. 

32. See cases infra this section. 

33. Carpenter v. Bowen, 42 Miss. 
28; Matthews v. Joyce, 85 N. C. 258. 

34. Belcher v. Hartford Bank, 15 
Conn. 381; Hilleary v. Hurdle, 6 Gill} ton, 94 N. CG. 86; 
(Md.) 105. OSiaINe Cuma sice 

35, Crim v. Fleming, 101 Ind. 154; 
Nourse v. Weitz, 120 Iowa 708, 95 NW 
251; Lindsay v. Morse, 129 Mich. 350, 
88 NW 881. 

36. U.S. Bank vy. Stewart, 4 Dana 


plicable). 
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op Mise Vick v. Truly, Sm. & M, Ch. 


Nebr.—Oak Creek Valley Bank v. 
176, 80 NW 891; 
South Omaha’ Nat. Bank y. Wright, 
45 Sept: 23, 68 NW 126. 46. 

N. H—Holt v. Penacook Sav. Bank, 47. 


59 Nebr. 


Keene Five Cents Sav. 


N. J.—Nilkin v. Silverman, 95 N. J. 
Eq. oop 123 A 531. 
N. Y.—vVail v. Foster, 4 N. Y. 312. 49. 
C.—Hooker vy. Yellowley, 128 N. | 517; 
Cooper v. Middle- 
Ijames v. Gaither, 50. U. S.—In re Jaycox, 13 F. Cas. 
See also Sherrod v. 
Dixon, 120 N. C. 60, 26 SE 770 (recog- 
nizing rule, but holding it not ap- 


N. 
C. 297, 38 SE 889; 


Tex.—Magill v. Brown, 20 Tex, Civ. 
A. 62, 50 SW 143, 642. 


x 
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avail himself of the right of subrogation, it is not 
necessary that the creditor take any steps to enforce 
the debt;*8 nor is it necessary that he have first ob- 
tained a judgment against the principal.*® If the 
creditor has a right of recourse to securities in the 


-hands of a surety his right is not lost by the fact 


that he cannot enforce any personal liability by rea- 
son of the insolvency of either or both principal and 
surety,°° or because the surety has been discharged. 
in bankruptcy,*! or although, the debt being a joint 
one, on the death of the surety his estate cannot be 
held;°? and although ordinarily a discharge of the 
principal by the ereditor will release the surety,°* 
yet it has been held that such a release will not de- 
prive the creditor of his right of recourse to securi- 
ties in the hands of the surety.°4 Nor will an ex- 
tension of time bar recourse, although the personal 
lability cannot be enforced.®> The right to the ben- 
efit of the securities may continue even after the 
creditor’s claim is barred by limitations.°® The cred- 
itor cannot enforce directly for his benefit a trust 
ereated for the benefit of the surety;°7 but the 
proper procedure is to file a bill asking for subroga- 
tion; and, as a part of the relief granted, the prop- 
erty can then be applied in payment of the debt.®§ 
Should the ereditor, for any reason, fail in establish- 
ing his rights to subrogation, he is not deprived from 
afterward attaching any property of the principal in 
the hands of the surety.®® If the surety could not 
have enforced the security except on the happen- 
creditor is not affected by the fact 
that the pledge given by the princi- 
pal to his surety has become abso- 
lute by foreclosure, aor ene Vv. Fos- 
ter, 8 Metc. (Mass.) 1 

Miller v. Cornall, 22 Ark, 274, 
Spaulding v. Henshaw, 80 Ky. 
55, 44 AmR 461. 

H. 174. 48. Saffold v. Wade, 51 Ala. 214; 
Union Nat. Bank v. Rich, 106 Mich. 
319, 64 NW 339. 

Ray v. Proffet, 15 Lea (Tenn.) 


Breedlove v. Stump, 8 Yerg. 
(Tenn.) 257. 


No, 7,242, 8 NatBankrReg 241; Ex p. 
Morris, 16 F. Cas. No. 9,823, 2 Low- 
ell 424, 

Ark.—Morris v, Bowman, 175 Ark, 
1073, 1 SW °\(2da) 549. 

Mass.—Rice v. Dewey, 13 Gray 47. 


(Ky.) 27; Blanton v. Bostic, 126 N. C. Vt.—Morrill v. Morrill, 53 Vt. 74, Miss.—Ditk vy. Truly, Sm. & M. 

418, 35 SE 1035; Jennings v. Taylor, | 38 AmR 659.° Che 557% 

102 -Va.~191, 45 SE 913. [a] Equitable lien created by _N H.—Keene Five Cents Sav. Bank 
fa] Thus, where a county issued | mortgage to which creditor is enti- . Herrick, 62 N. H. 174. 

and delivered its bonds to a railroad |tled. Paris v. Hulett, 26 Vt. 308. oN, Y.—Peo. v. Metropolitan Surety 


company upon ,conditions, for the per- 38. 
formance of which the company gave 
a bond of indemnity secured by, a 
deed of trust, it was held that, as by | etc, 
the contract of indemnity the com-|184 SW _ 1081 
pany virtually became the principal | SW 559]; 
debtor, a holder of coupons of the] Nat. Bank, 
bonds had the right of substitution 39. 
to the benefit of the security given by | Ala. 1. 
the company. Washington, etc., 4 
Co. v. Cazenove, 83 Va. 744, 3 SE 433.| ble, 51 Md. 99. 
37. U. S.—In re Mosher, 224 Fed. 41. King 
739; McLean v. La Fayette Bank,|] 26 AmD 485. 
16 F. Cas. No. 8,888, 3 McLean 587 42. 
fati 13 How. 151; 24..ed. 91). Y.) 166; 
Ala.—Daniel v. Hunt, 77 Ala. 567! | (Tenn.) 257. 
Cullum v. Mobile Branch Bank, 23 43. 


Piaut. wv. Storey, Lt ind > 46, 
30 NE 886; Newsam v. Finch, 25 Barb. 
(N. Y.) 175; Ferrell-Michael Abstract, 
Co. v..McCormac, (Tex. Civ. A.) | 358. 
[aff (Commn. 
v. Bellville First 
(Tex. Civ. A.) 41; SW’ 376. 


Wheeler 
Forrest v. 
40. Baltimore, etc., R. Co. v. Trim- 
v. Harman, 


Clark v. Ely, 2: Sandf. Ch. (N. 
Breedlove v. Stump, 3 Yerg. 53. 


Crosby. v. .Crafts,-5. Hun 327 


Co., 205 N. Y. 1385, 98 NE 412, AnnCas 
1913D 1180. 
N. C.—Ijames vy. Gaither, 93 N. € 


A.) 215 Vt.—Morrill v. Morrill, 53 Vt. 74, 38 


AmR 659. 

Wash.—Johnson v. . Martin, 83 
Wash. 364, 145 P 429, LRA1916C 1057. 

W. Va.—New Martinsville Bank v. 
Hart, 103 W. Va. 290; 137 She 222, 

51. Magoffin v. Boyle Nat. Bank, 
69 SW 702, 24 KyL 585. 

52," Crosby! vi Crafts, 5 Munjy327% 
[aff 69 N. Y. 607 mem]. 
See supra § 302. 

54. Jones v. Ward, 71 Wis. 152, 36 
NW 711. 
Helm 


Luddington, 68 


6a. 607, 


Ala. 797. [aff 69 N. Y. 607°-mem]; Hincken v. 55. Vie VOUNES = Ge Be Mon, 
Jll—Chambers v. Prewitt, 71 Ill. | McGlathery, 8. Pa. Co. 267. (Ky.) 394; Newsam vy. Finch, 25 Barb, 
PATS 9 {a] If surety has had execution is- | (N. Y.) 175. 
Ind.—Griffis v. Connersville First | sued on the judgment, and property Extension of time not discharging 


Nat. Bank, 168 Ind. 546, 81 NE 490; 

Loehr vy. Colborn, 92 Ind. 24. 
Ky.—Magoffin v. Boyle Nat. Bank, 

69 SW 702, 24 KyL 585; Helm v. 
Young, 9 B. Mon. 394. 

: Md.—McCracken v. German F. Ins. 44, 

Co., 43 Md. 471; Boyd v. Parker, 43 | 709, 50 CCA 429. 


the creditor. 
Chinen iY. Skee: 


has been sold thereunder, 
taking notes of the purchaser in pay- | 218. 
ment holds such notes in trust for 56. 
Clark v. Ely, 2 Sandf. 


Swift v. Kortrecht, 


the surety | surety having indemnity see supra § 
Bar of debt as affecting securi- 
ty see Limitations of Actions §§ 20— 
25. 
112 Fed. 57. Union Nat, Bank v, Rich, 106 
Mich. 319, 64 NW 339. 


Md. 182. 45. Eastman v. Foster, 8 Metc. 58. U.S. Bank vy. Stewart, 4 Dana 
* Mass.—Rice v. Dewey, 13 Gray 47.| (Mass.) 19; State v. Bergfeld, 108 | (Ky.) 27. : 
Mich.—Albion State Bank v. Knick- | Mo. A. 630, 84 SW 177. 59. Jaseph v. People’s Sav. Bank, 


erbocker, 125 Mich. 311, 84 NW 311. 


[a] Rule applied.—The right of the 


132 Ind, 39, 31 NE 524. 
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ing of a contingency, the creditor cannot enforce it 
unless the contingency arises.®° 

[§ 373] 4. Transfer or Release by Surety. Where 
the creditor has a right of recourse to property of 
the principal in the hands of the surety,*! his rights 
are superior to claims of others against the surety,®? 
and cannot be altered or impaired by the sure- 
ty;°* and the surety may not divert the security 
to other objects.°* The equitable lien of the credi- 
tor attaches as against an assignee®® or a pledgee,*® 
although it has been held otherwise when the assignee 
had no notice, express or constructive, of the cred- 
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itor’s equity.®7 If the surety unjustly releases .the 
security, the right of the creditor therein is not de- 
feated.*® Where a surety recelves a mortgage as 
security, and afterwards acquires title to the prop- 
erty, the right of the creditor is not affected.°® But 
where no right has yet, accrued to the creditor,’° the 
surety may in good faith release .the security."+ 
Thus, if, before the ereditor has taken steps to sub- 
ject the security to his claim, the surety, in good 
faith, releases it}to the principal, the creditor can- 
not complain.‘ , 


VIII. RIGHTS AND REMEDIES OF SURETY**$ 


[§ 374] A. As to Creditor or Obligee—1. In Gen- 
eral. Various rights of the surety as against the 
ereditor or obligee have been treated elsewhere in 
this title; such as his right to terminate the surety- 
ship contract,’ or to rescind or cancel it for fraud,*® 
or to be discharged from liability thereunder,*’® or 
to set up other defenses against his liability under 
the contract.7* A surety for the performance of a 
contract has a material interest in the rights and 
remedies which the creditor is entitled to under the 
contract;’® and he may, on default of his principal, 
perform the contract himself.7® But such a surety 
acquires an interest in an earlier contract between 
the principal and obligee, to which the surety is not a 


party, only where it touches upon the liability of the 
surety ;8° and only where such lability is touched 
upon in connection with something material can the 
surety avail himself of a variance between the con- 
tract and the bond as a defense to an action on the 
bond.§+ 

As to the protection of his rights, the surety’s 
proper remedy at law, ordinarily, is to pay the debt 
and pursue the principal for reimbursement,*? or, 
where a remedy is provided by statute, to proceed 
under the statute.** In equity, however, his rem- 
edy is not necessarily confined, as at law, to obtain- 
ing indemnity after payment of the debt,5* and 
where protection can be afforded him without sub- 


Ge Ala.—Daniel v. Hunt, 77 Ala. 
Conn.—Thompson vy. White, 48 
Conn. 509. [b] 


Ky.—Taylor v. Farmers’ Bank, 87 
Ky. 398, 9 SW 240, 10 KyL 368. 

Miss.—Clay v. Freeman, 74 Miss. 
816, 20 S 871; Pool v. Doster, 59 Miss. 
258; Osborn v. Noble, 46 Miss. 449; 
Bibb v. Martin, 22 Miss. 87. 

Pa.—Fertig v. Henne, 197 Pa. 560, 
47 A 840. 

fa] Where security is given to in- 
demnify surety in event of judgment 
against him.—If the principal has 
given the surety property to indemni- 
fy him in the event of a judgment 
being obtained against him, such se- 
curity is not available to the surety, 
and consequently not to the creditor, 
until the surety has been harmed. 
Importers’, etc, Nat. Bank v. Mc- 
Ghees, 88 Ga. 702, 16 SE 27; Til- 
ford v. James, 7 B. Mon. (Ky.) 336; 
‘Pool v. Doster, 59 Miss. 258; Bush v. 
Stamps, 26 Miss. 463; Albany v. An- 
drews, 29 App. Div. 20, 52 NYS 1129; 
Ohio L. Ins., etc., Co. v. Reeder, 18 


Oh. 35. 
-  [b] If the property was to reim- 
burse the surety in event of payment 
‘by him, the creditor cannot be subro- 
gated thereto if the surety has not 
made payment. Pool v. Doster, 59 
Miss. 258; MHenderson-Achert Lith. 
Co. v. John Shillito Co., 64 Oh. St. 236, 
80 NE 295, 83 AmSR 745 [aff 9 OhS& 
WP.7, 6 OLNP’.251]. 

61. See supra § 370. 

62. Vail v., Foster, 4 N. Y. 312. 

63. Dyer v. Jacoway, 76 Ark. 171, 
88 SW 901, 6 AnnCas 393; Taylor v. 
Farmers’ Bank, 87 Ky. 398, 9 SW 240, 
10 KyL 368; First Nat. Bank v. Da- 
vis, 87 Mo. A. 242; Blanton v. Bos- 
tic, 126 N. C. 418, 35 SE 1035; Char- 
lotte First Nat. Bank v. Jenkins, 64 
ONG oneal 

[a] Rule applied.—In a creditor’s 
proceeding to enforce a claim, aided 
by attachment of the principal’s in- 
demnity to the surety, it is no answer 
for the surety to say that it had mis- 
appropriated the indemnity fund and 
did not have it on hand, nor for the 
surety’s receiver to say that he did 
not have the identical money which 
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was deposited with thé surety as in- 
demnity. Peo. v. Metropolitan Surety 
Co., 148° App. Div. 503, 132 NYS 829. 
Release by state of railroad 
bonds held by the state as security 
against liability on account of hay- 
ing indorsed other bonds of the com- 
pany does not work any injustice to 
the holders of the indorsed bonds. 
Charlotte First Nat. Bank v. Jenkins, 
G49 NCP 719: 

64. Haggarty v. Pittman, 1 Paige 
(N. Y.) 298, 19 AmD 434. 


65. Eastman v. Foster, 8 Metc. 
(Mass.) 19; Holt v. Penacook Sav. 
Bank, 62 N. H. 561. 

66. McRady v. Thomas, 16 Lea 
(Tenn.) 173. 

67. Mifflin County Nat. Bank’s 


App., 98 Pa. 150. 

68. McCracken v. German F, Ins. 
Co., 48 Md. 471; Boyd v. Parker, 43 
Md. 182; Blanton v. Bostic, 126 N. 
C. 418, 35 SE 1035. 

69. Oak Creek Valley Bank vy. Hel- 
mer, 59 Nebr. 176, 80 NW 891. 

70. See supra § 70. 

71. Dyer v. Jacoway, 76 Ark. 171, 
88 SW 901, 6 AnnCas 393; Jones v. 
Quinnipiack Bank, 29 Conn. 25; Lo- 
gan v. Mitchell, 67 Mo. 524; Fertig v. 
Henne, 197 Pa. 560, 47 A 840. 

{a] After insolvency of parties 
principally liable, the’ surety may still 
release the security if he does so in 
good faith. Dyer v. Jacoway, 76 Ark. 
171, 88 SW 901, 6 AnnCas 393; Com- 
mercial Bank vy. Poore, 6 Grant Ch. 


(Ont.) 514. 

72. Tilford v. James, 7 B. Mon. 
(Ky.) 336. 

73. Cross references: 


Claim of surety against bankrupt as: 
Preferred creditor see Bankruptcy 
§ 458. 
Claim provable see Bankruptcy § 
476 


Debt or liability discharged see 
Bankruptcy § 726. 

Conditions precedent to, action by 
creditor in general see supra §&§ 
325-827. 

Liability of corporate officer for sure- 
voun debts see Corporations § 

Priority of surety’s claim as against 
receiver see Receivers [34 Cyc 361]. 


*By HENRY H. SKYLES (§§ 374-398). 


Recovery of judgment against princi- 
pal and surety as terminating rela- 
ticn see supra § 314. 

Right of surety to: 

Abate attachment see Attachment 
§ 1012. 

Appeal see Appeal and Error § 516. 

Enforce mechanic’s lien see Me- 
chanics’ Liens § 491. 

Secure previous levy of execution 
on property of principal see su- 
pra § 365. 

Subrogation of surety see Subroga- 
tion [37 Cyc 402 et seq]. 

74 See supra §§ 152, 153. 


75. See supra § 88. 

76. See supra § 188 et seq. 

77. See supra §§ 328-335. 

78. Hardcastle v. Rector, 2 Kyl 


209 oll Cy 5 Or wae 

79. Coddington v. Brown, 123 Ark. 
486, 185 SW 809. 

fa] Thus sureties of lessees of a 
building with a machine for the ex- 
hibition of motion pictures, leased to 
operate a motion picture show, on the 
failure of the lessees to perform, 
could undertake the lease contract 
themselves. Coddington y. Brown, 
123 Ark. 486, 185 SW 809. 

Completion of building contract see 
ari Vad and Construction Contracts 

80. New Haven v. National Steam 
Economizer Co., 79 Conn. 482, 65 A 
959; Young v. American Bonding Co., 
228 Pa. 373, U% A) 628, : 

81. New Haven v. National Steam 
Economizer Co., 79 Conn. 482, 65 A 
959; Young v. American Bonding Co., 
Z28eParwe sae A ase 

82. Ala.—Davies v. Simpson, 201 
Ala. 616, 79 S 48. 

N. J.—Greenberg v. Leff, (Ch.) 146 
A 196. 

N. Y.—Smith v. Albany First Nat. 
Bank, 151 App. Div. 317, 135 NYS 985, 

Pa.—Homewood Peoples Bank vy. 
Cull, 85 Pa. Super. 480. 

Wis.—Stein v. Benedict, 83 Wis. 
603, 53 NW 891. 

Reimbursement against principal 
generally see infra §§ 399-406. 


83. Cougot v. Fournier, 4 Rob. 
(La.) 420. 

84. Greenberg v. Leff, (N. J. Ch.) 
146 A 196. 


i 
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stantial injury to the creditor, a court of equity may 
award that relief without the debt being first paid 


by the surety.8® 


[§ 375] 2. Recourse to, and Exhaustion of, Rem- 
edy against Principal’*—a. At Law. 
rect conflict between the rules existing at common’ 
law, and in equity,*’ as to the right of a surety to 
require the creditor or obligee to proceed first against 
the principal debtor or the security furnished by the 
principal.*$ In accordance with the rule that, in the 
absence of statute or agreement otherwise, a surety 
is primarily liable,®® and with the rule that his prop- 
er remedy is to pay the debt and pursue the prin- 
cipal for reimbursement,®° unless permitted by stat- 
ute,°? the surety cannot, at law, require the creditor 
or obligee, before proceeding against the surety, to 
resort to and exhaust his remedies against the prin- 


85. Greenberg v. Leff, supra. 

Requiring recourse in equity to 
principal or security generally see in- 
fra §§ 394-398. 

86. Execution first against prop- 
erty of principal see supra § 365. 

Failure to proceed against princi- 
pal after notice by surety as ground 
for discharge see supra §§ 287-301. 

87. See infra § 376. 

88. See cases infra this note. 

[a]. History of rules.—‘In their 
main features, the English common 
law and the Roman civil law differed 
radically from each other ‘touching 
the right of the surety to require the 
ereditor to proceed against the prin- 
cipal debtor or the security the debtor 
had given the creditor before coerc- 
ing payment by the surety. In the 
earlier period of Roman _ jurispru- 
dence, the right of the surety to com- 
pel the creditors to resort first to the 
principal to collect his demand ap- 
pears to have been well established; 
but the rule was gradually departed 
from. Justinian, however, restored 
it, and from his time the doctrine was 
universally recognized throughout 
the empire. It has been incorporated 
in the jurisprudence of many of the 
nations of Europe. Burge, Sur. pp. 
329-341; Hayes v. Ward, 4 Johns. Ch. 
123, 133, 8 AmD 54. But it never se- 
cured a footing in England. There 
the contrary doctrine has prevailed 
from the earliest times.’”’ Bingham v. 
Mears, 4 N. D. 437, 440, 61 NW 808, 
2% ERAS 257. 

[b] Common-law and equity rules 
distinguished.—“‘The common law 
rule is that the surety must pay and 
seek reimbursement from the princi- 
pal or out of the securities the latter 
has given the creditor. This was al- 
ways the rule in courts of law. But 
in equity and in bankruptcy proceed- 
ings a rule somewhat analogous to 
that of the civil law grew up.. This 
rule, however, was less sweeping in 
its effects upon the creditor than the 
rule promulgated by Justinian. It 
more carefully guarded his rights 
from prejudice. The English law re- 
garded the promise of the surety as 
an absolute promise, unless it was in 
terms conditional. The surety was 
under the same obligation as the 
principal to pay the debt. The courts 
of law therefore ignored the equities 
between the principal and the surety 
when the creditor was seeking to col- 
lect his claim of the latter. In 
equity, also, the promise of the sure- 
ty was looked upon as an uncondi- 
tional promise; but equity, unlike 
the law, would not, under all circum- 
stances, refuse to consider the rights 
of the surety in his relation to the 
principal; and whenever a case arose, 
special in its character, calling for 
the aid of equity to protect the sure- 
ty from injury, that court, true to its 
traditions and its fundamental prin- 
ciples, extended relief to the surety, 
whenever it could do so without, on 
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cipal,®? or his receiver,®? or estate, in case of his 
death ;°* particularly where both principal and sure- 


ty are equally bound,®® or the surety’s liability is 


There is a di- 
plied by law.°¢ 


the other hand, affecting the right of 
the creditor to the payment of his 
debt according to the terms of his 
contract. But in all such cases 
equity required that the creditor 
should be saved from delay, from ex- 
pense, and from all risk.” 
v. Mears, 4.N. D. 4387, 441, 61 NW 808, 
27- LRA 257. 

89. See supra § 124, 
See supra § 374. 
See infra § 3877. 
Ala.—Dampskibsaktieselskabet 
Habil v. U. S., Fidelity, etce., Co., 142 
Ala. 363, 39 S 54. 

Ark.—Hunt v. Burton, 18 Ark. 188. 

Cal.—London, ete., Bank v. Smith, 
101 Cal. 415, 35 P 1027; Nickerson v. 
Chatterton, 7 Cal. 568. 

Colo.—Day v. McPhee, 41 Colo. 467, 
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Hawaii.—Stanley v. Akoi, 12 Ha- 
wali 344. 

Ky.—Governor vy. Perkins, 2 Bibb 
395. 


La.—Continental Supply Co. v. 
Fisher Oil Co., 150 La. 890, 91 S 287; 
Cougot v. Fournier, 4 Rob. 420; Grif- 
fing v. Caldwell, 1 Rob. 15; Bonny v. 
Brashear, 19 La. 383; Boutte v. Mar- 
tin, 16 La. 133; Bryan v. Cox, 3 Mart. 
N. S. 574; Wood v. Fitz, 10 Mart. 
196. 

Me.—Biddeford First Nat. Bank v. 
McKenney, 67 Me. 272. z 

Md.—Garey v. Hignutt, 32 Md. 552. 

Mass.—Olds v. City Trust, ete., Co., 
185 Mass. 500, 70 NE 1022, 102 AmSR 
356. 

Mich.—Peo. v. Butler, 74 Mich. 643, 
42 NW 273. 

Minn.—Huey v. Pinney, 
310. 

Mo.—Carr v. Card, 34 Mo. 513. 

N. Y.— Levy v. Cohn, 103 App. Div. 
195, 92 NYS 1074 [rev 45 Misc. 95, 
91 NYS 594]. 

N. C.—Cowan v. Roberts, 134 N.C. 
415, 46 SE 979, 101 AmSR 845, 65 LRA 
729. 


5 Minn. 


N. D.—Bingham v. Mears, 4 N. D. 
4387, 61 NW 808, 27 LRA 257. 

Or.—Guernsey v. Marks, 55 Or. 323, 
106 P 334. ’ 

Pa.—Campbell v. Sherman, 151 Pa. 
70, 25..A735,, 31. AmSR, 735; Roberts 
v. Riddle, 79 Pa. 468; Ashton v. Bay- 
ard, 71 Pa. 139; Reigart v. White, 52 


Pa. 488; Geddis v. Hawk, 1 Watts 
280; Safe . Deposit, “et¢.,, ‘Coin Vv. 
Hogsett, 43 Pa. Co. 652. 


Ss. C.—Miller v. White, 25 S. C. 235; 
Shubrick v. Russell, 1 8. C. Eq. 315. 

Va.—Manson vy. Rawlings, 112 Va. 
384, 71 SE 564. : 

Wash.—Olson v. Seldovia Salmon 
Co., 89 Wash. 547, 154 P 1107. 

Wis.-—Day v. Elmore, 4 Wis. 190. 

Alta.—J. R. Watkins Co. v. Caffer- 
ty, [1925] 3 DomLR 805, [1925] 2 
WestWkly 588. 

Ont.—Great West L. Assur. Co. v. 
Walker, 14 OntWR 95. 

[a] Holder of matured note is not 
bound to bring action thereon against 
the principal debtor, on notice by, or 


Bingham. 


upon a contract and absolute promise, depending up- 
on no such condition expressed in the contraet or im- 


Where surety dies, the cause of action survives 
against his personal representatives,’ and the eredi- 
tor may proceed against such representatives with- 
out exhausting his remedies. against the principal 
and living cosurety.°§ 

[§ 376] b. In Equity. 
ever, before the surety has paid the debt, and 
for good cause shown, may, at the instance of the 
surety and for the latter’s protection, require the 
creditor or obligee first to proceed against the 
principal debtor,®® or against his estate, if he is de- 


A court of equity, how- 


request of, the surety, who may pay 
the debt, and then sue the principal. 
GueLneey v. Marks, 55 Or. 323, 106 B 


[b] Under agreement by surety to 
pay rent (1) to a Jandlord in the case 
of the tenant’s default, the landlord 
is not bound to attempt to collect 
from the tenant before resorting to 
the surety. Ducker v.\Rapp, 41 N. Y. 
Super. 235 [rev on other grounds 67 
N. Y. 464]; Turnure v. Hohenthal, 36 
N. Y. Super. 79. (2) The surety can- 
not require the lessor to proceed 
against his principal by distress war- 
rant. Brooks v. Carter, 36 Ala. 682. 
(3) Contract of suretyship of rent 
generally see Landlord and Tenant §§ 
1096-1104. : 

{c] Rule applied.—Where a bank 
became a party to a suit of assign- 
ment made by the principal for the 
benefit of creditors at the request of 
defendant and under a stipulation 
that the bank should not be held 
thereby to release any rights as 
against defendants, the latter agree- 
ing at the same time to pay the bal- 
ance on the notes over and above the 
amount of dividends received under 
the assignments, etc., the notes were: 
not discharged as against the sureties: 
and suits thereon might be main-- 
tained against them without waiting: 
for the adjustment of the assignor’s. 
accounts. Biddeford First Nat. Bank 
v. McKenney, 67 Me. 272. 

93. KFrench Market Ice Mfg. Co. v. 
Landauer, 4 La. A. (Orleans) 80. 

94. McCloskey v. Wingfield, 32 La. 
Ann. 38; Scantlin v. Kemp, 34 Tex. 
388; Ennis v. Crump, 6 Tex. 85; Scott 
v. Dewees, 2 Tex. 153. 

95. Garey v. Hignutt, 32 Md. 552; 
Peo. v. Butler, 74 Mich. 648, 42 NW 
273. And see cases supra note 92. 

96. Carr v. Card, 34 Mo. 513; John- 
son v. Ackerman, 3 Daly (N. Y.) 430. 


sore See Abatement and Revival § 
329. 
98. Olson y. Seldovia Salmon Co., 


89 Wash. 547, 154 P 1107. 
99. U. S.—In re Babcock, 2 F. 
Cas. No. 696, 3 Story 398. 
Ala.—Abercrombie vy. Knox, 3 Ala. 
728, 3 Aun D2 b, 
Del.—Miller v. Stout, 5 Del. Ch. 259, 
Fla.—Hayden v. Thrasher, 18 Fla. 


795; West v. Chasten, 12 Fla. 315. 
Hawaii.—Macfie v. Kilauea Sugar 
Co., 6 Hawaii 440. 


Ill.—Street v. Chicago Wharfing, 
etes 2G. 6157 ls, 6055 4a NE IOS 
Wise v. Shepherd, 13 Ill. 41; Keach v. 
Hamilton, 84 Ill. A. 413. 

Ind.—Hoppes v. Hoppes, 123 Ind. 
397, 24 NE 139; Hinkle yv. Hinkle, 20 
Ind. A. 384, 50 NE 829. 

Iowa.—Keokuk v. Love, 
apie 

Ky.—Meador v. Meador, 88 Ky. 217,. 
10 SW 651, 10 KyL 783. 


31 Iowa. 


Md.—Sasscer v. Young, 6 Gill & J. 
248. 

Minn.—Huey v. Pinney, 5 Minn. 
310. 
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ceased,! unless an adequate remedy ch law is provid- 
ed: by Statute.? But peculiar circumstances rendering 
such interference necessary must exist,* and, ordi- 
narily, the character of complainant as surety must 
appear upon the face of the instrument.* It has been 
held that this equity assistance cannot be invoked 
where it appears that the principal is insolvent,°® or 
before the debt is due.© Where all the parties are be- 
fore'the court and their liabilities ascertained, a de- 
cree may be made in the first instance against the 
principal, where this can be done without delay or 
injury to the ereditor;’ but it has been doubted 
whether or not a creditor with the surety’s money or 
its equivalent in his hands will be compelled, with- 
out resorting thereto, first to exhaust his remedies 
against the principal.® 

Indemnity to creditor. Before the surety is en- 
titled to such assistance from a court of equity, he 
must first offer to indemnify the creditor in his pro- 
ceedings against the principal,® and to pay whatever 
the principal fails to pay;'® or he may be ordered by 
the court to give such indemnity.14 

[§ 377] ce. Under Statutes. In some jurisdictions 
these rights and remedies of the surety as against 
the creditor, at least in respect of some classes of 
sureties, are embodied in statutes,'? and in many re- 
spects are the same rights as were enforced by equity 
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[§§ 376-378 


prior to the statutes, and are based upon the im- 
plied obligation of the principal to save the surety 
harmless.t* As in equity,*® the surety, in cases with- 
in the statute, may require the creditor, before pro- 
ceeding against him, to proceed first against the prin- 


eipal debtor, or to proceed against the principal at 


the same time,!7 or to pursue any other remedy in 
his power.? Where such a statute is of a special’ 
nature, the remedy applies only in ease of such sure- 
ties as come within the terms of the statute.*® 
Where such a statutory remedy is applicable, the 
surety cannot sue in equity to compel the creditor 
to proceed against the principal, as an adequate rem- 
edy at law is afforded by the statute.*° 

Adjustment of rights. A statute permitting a 
surety, In an action against him and his principal, to 
have the rights between them adjusted without af- 
fecting the proceedings of plaintiff is not a limitation 
of the surety’s rights as they existed before,*+ but 
is an additional and more complete remedy than ex- 
isted under the common Jaw.?? Such statutory rem- 
edy is not available to an alleged surety, in a suit by 
a creditor as to whom he is in facet a principal ob- 
ligor.? 

[§ 378] 3, Recourse to, and Exhaustion of, Other 
Property or Securities?+—a. At Law. At common 
law the creditor or obligee ordinarily cannot be re- 


Miss.—Solomon y. Meridan First 
Nat. Bank, 72 Miss. 854, 17 S 383. 

“ Mo. —Wilcox v. Todd, 64 Mo. 388. 

N. J.—Philadelphia, ’ete., Ri Coywa 
Little, 41 N. J. Eq. 519, 7 A 356. 

N. Y —Singer v. Troutman, 40 Barb. 
182; Hannay v. Pell, 3 E. D. Smith 
432: King v. Baldwin, 17 Johns. 384, 
8 AmD 415 [rev on other grounds 2 
Johns. Ch. 555]; Marsh v. Pike, 10 
Paige 595; Hayes v. Ward, 4 Johns. 
Ch..123, 8 AmD 54. 


N.* C.—Thigpen ‘v. Price, 62 N. C. 
146. , 
'‘Oh.—Hale v. Wetmore, 4 Oh. St. 


600; McConnell v. 401, 
45 AmD 583. 

Or.—Brown v. Whittington, 39 Or. 
300, 64 P 649. 
~ Pa.—Beaver v. Beaver, 23 Pa. 167. 
_S. C.—Norton v. Reid, 11 8. C. 593. 


Scott, 15 Oh. 


2 Head 

339; Harlan v. Sweeny, 1 Lea 682. 

Vt.— Bishop VieDaye LSiV tr 8 Ls 7 
AmD ‘582. 


Va.—Southall v. Farish, 85 Va. 403, 
7 SE 534, 1 LRA 641; Kent v. Mat- 
thews, 12 Leigh (39 Va.) 5 Ta. 

Wash.—Rotting v. Cleman, 20 
Wash. 116, 54 P 935. 

Wis.—Dobie v. Fidelity, etc., Co., 
95 Wis. 540, 70 NW 482, 60 AmSR 135. 

Eng.— Wooldridge Vis INOnLIS) Eno, 
6 Eq. 410; Lee v. Rook, Mosely 318, 
25 Reprint 415; Ranelaugh v. Hayes, 
1 Vern. Ch. 189, 23 Reprint 405. 

Ont.—Campbell v. Robinson, 27 
Grant Ch. 634. 

‘fa] Tllustrations.—A surety may 
sue in equity to compel the creditor 


to.-sue the principal debtor: (1) 
Where he has reason to apprehend 
danger from the creditor’s delay 


(Hayes v. Ward, 4 Johns. Ch. (N. Y.) 
123, 8 AmD 54), (2) or where he has 
become chargeable by the forfeiture 
of a contract for its nonperformance 
by his principal (Sasscer v. Young, 
6.Gill & J. (Md.) 2438). 

1: Pride v. Boyce, 14 S. C. Hq. 275, 
33 AmD 78; Paxton v. Rich, 85 Va. 
378, 7.SE 531, 1 LRA 639. 

2. See infra § 377. Z 

3. Abercrombie v. Knox, 3 Ala. 728, 
37 AmD 721; Stein v. Benedict, 83 
Wis. 603, 53 NW 891. See Shubrick 
v.. Russell, 1 S. C. Eq. 315 (holding 
that the fact that one of the obligors 
in a joint bond is a surety does not 
affect his liability to the obligee, so 
as, to make it incumbent upon, the 


obligee to proceed. against the princi- 
pal in the first instance). And see 
cases Supra note 99. 

4 Inre Babcock, 2 F, Cas. No. 696, 
3, Story 393; Terrel y. Townsend, 6 


Tex. 149. 

5. Barnard v. Martin, 112, N. C. 
754, 17 SE 536. But see McCollum v. 
Elinckley, 9 Vt. 143 (meglect of credi- 
tor to present his claim to the com- 
missioner for adjustment when re- 
quested by. the surety will discharge 
the latter in equity). 

[a] It would be a vain thing to 
require the creditor to seek to recover 
from an insolvent principal before 
demanding’ the surety: to fulfill his 
contract of suretyship. Barnard vy. 

Martin, 112 N. C. 754, 17 SH 536. 


6. Hinckley Vv; Pfister, 83 Wis. 64, 
53 NW 21 
th aoe v. Farish, 85 Va. 408, 


7 SE 534, 1 LRA 641. 

8. Southall v. Farish, supra. 

9.° In re» Babcock, .2..5. Cas: No; 
696, 3 Story 393. See infra § 379. 

[a] In Bounisiana a plea of discus- 
sion should be overruled where there 
is no actual tender of any specific 
sum to effect it. Robechot v, Folse, 
11.Ha,. 133. 

10., In ‘re Babcock; 2. Fi .Cas. No: 
696, 3 Story 393, 

1 24 Cal, 15%, 


» Dane. v...Corduan, 
85 AmD 53; Whitridge v: Durkee, 2 


see Ch. 442; Huey v. Pinney, 5 Minn. 
[a] Iustration—Where a surety 


on a note obtains a decree of court 
ordering the payee to sue the maker 
on thé surety’s tendering the payee 
the reasonable costs and expenses of 
the suit, it is not sufficient to tender 
the fees of the clerk and sheriff and 
to offer to supply the services of an 


attorney; but the decree must be 
specifically obeyed, by tendering all 
expenses, .in order to entitle the 


surety to set it up as a bar to a suit 
on the note. Dane vy. Corduan, 24 


Cal. 157, 85 AmD' 53: 

12. See statutory provisions. 

13. Storing v. Stutsman, 54 N. D. 
701, 706, 210 NW 653 (where the 


courts, in speaking of such statutory 
rights, said: “They are rights of 
equitable origin and cognizance, and 
do not, at least not for_the purpose 
of the present discussion, differ from 


| the rights which equity enforced in 
| behalf of the surety prior to the stat- 


ute’). 

14. Storing v. Stutsman, supra. 

Rights and remedies of surety 
against principal see infra §§ 394-461. 

15. See supra § 376. 

16. Barnes v. Sammons, 128 Ind. 
596, 27 NE 747; Macready v. Schenck, 
41 La. Ann. 456, 6 S 517; Storing v. 
Stutsman, 54 N. D. 701, 210 N. W. 653; 
Ritter v. Hamilton, 4 Tex. 325. 

17. Ritter v. Hamilton, supra. , 

[a] To entitle a person to this 
statutory right he must have con- 
tracted as surety, and been sued as 
surety. Enis v. Crump, 6 Tex. 85; 
Ritter v. Hamilton, 4 Tex. 325. 

[b] Abatement.—(1) If the prin- 
cipal is not sued previously to, or at 
the same time with, the surety, ad- 
vantage thereof must be taken by plea 
in abatement. Ritter v. Hamilton, 4 
Tex. 325. (2) Abatement generally 
1 Abatement and Revival 1 C. J. p 
15. 

18. Storing v. Stutsman, 54 N. D. 
701, 210 NW 653. 


19. Macready v. Schenck, 41 La. 
Ann. 456. 6 S 517. 
[a] Illustration.—Under a statute 


that no Suit shall be instituted against 
any surety on any appeal bond or 
bond of any administrator, tutor, cu- 
rator, executor, or syndic until the 
necessary steps have been taken to en- 
force payment against the principal, 
sureties on a bond given by a surviv- 
ing partner as liquidator of the part- 
nership may be sued without execu- 
tion having been issued against the 


principal. Macready v. Schenck, 41 
La. Ann. 456, 6 S 51%. 
20. Barnes v. Sammons, 128 Ind. 


596, 27 NE 747. 

21. Denny v. Sayward, 10 Wash. 
422, 39 P 119 [writ of error dism 158 
WUiUIS, L80 sts SCtrii7, so ted, 941% 

22. Denny v. Sayward, supra. 

23. Wenatchee First Nat. Bank vy. 
Fowler, 54 Wash. 65, 102 P 1038. 

{a] Thus such a statute is una- 
vailable to alleged sureties for a cor- 
poration, in a suit by the creditors as 
to whom the alleged sureties were 
principal contractors. Wenatchee 
First Nat. Bank v. Fowler, 54 Wash. 
65, 102 P 1038. 

24. Cross references: ; 
ae appenl bond see Appéal and Error 

421. 


On execution on judgment against 
surety see supra §§ 365-367. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 378] 


quired, before proceeding against the surety, to re- 
sort to and exhaust collateral security held by him, 
the payment of the indebtedness,?° especially 
where the securities are claimed by other parties, 
who are not in court;?® nor can he be required to 
realize first on any particular one of several. se- 
curities ;°" and the fact that the creditor holds col- 
lateral security cannot be asserted by the surety as 
a defense to an action against him by the creditor 
For example, the creditor ean- 
not be compelled first to enforce a mortgage which he 
holds on the prineipal’s property as security for the 
The creditor, however, may be re- 
quired to proceed against the collateral first, where 


for 


on the obligation.?§ 


indebtedness.22 


the suretyship contract provides for 


Right of creditor to resort to indem- 

nity to surety see supra § 370. 

25. Ala.—Haden v. Brown, 18 Ala. 
641; Montgomery Branch Bank v. 
Perdue, 3 Ala. 409. 

Colo.—Day v. McPhee, 41 Colo. 467, 
93 P 670. 

Ind.—Brown v. Brown, 17 Ind. 475; 
ye v. Tincher, 15 Ind. 308, 77 AmD 

La.—New Orleans Canal, (Sos 
v. Escoffie, 2 La. Ann. 830. 

Me.—Livermore Falls Trust, etc., 
Co. v. Richmond Mfg. Co., 108 Me. 206, 
79 A 844. 

a Be ia v. Yingling, 37 Md. 

Mass.—Olds v. City Trust, ete., Co., 
185 Mass. 500, 70 NE 1022, 102 AmSR 
356; Allen v. Woodard, 125 Mass. 400, 
28 AmR 250. 

Mo.—Roberts v. Jeffries, 80 Mo. 115; 
Aultman, etc., Co. v. Smith, 52 Mo. A. 
S51: Callaway County Sav. Bank v. 
Terry, 13 Mo. A. 99. 

Nebr.—Myers v. Farmers’ State 
Bank, 53 Nebr. 824, 74 NW 252. 

N. J.—Freehold Nat. Banking Co. v. 
Brick, 37 -N. J. L. 307. 

N. Y.—Black River Bank v. Page, 
44°N. Y. 453; Queens County Bank v. 
Leavitt, 10 NYS 194. 

N. D.—Bingham v. Mears, 4 N. D. 
437, 61 NW 808, 27 LRA 257. 

Or.—Rockwell v. Portland Sav. 
Banik, 3$9¢Or, 241564 P3388. 

Pa.—Geddis v. Hawk, 1 Watts 280 
[overr Geddis v. Hawk, 16 Serg. & R. 
23]; American Mechanics’ Bldg., etc., 
Assoc. v. Dunlap, 20 LancLRev 59. 

Tex.—Dillard vy. Chandler, (Civ. A.) 
157 SW _ 308. 
pea ee ae Bank v. Thrall, 6 Vt. 

Ont.—Montreal Bank v. Davy, 21 U. 
CEP. ANS. : 

fa] Undertaking of surety on note 
(see generally Bills and Notes § 116) 
is independent and additional to any 
security furnished by the maker, and 
a holder of the note may sue on the 
unqualified promise of the surety 
without reference to any collateral se- 
curity available from other sources. 
Erwin v. EB. I. Du Pont De Nemours 


etc., 


Powder Co., (Tex. Ciy. A.) 156 SW 
1097. 
{b] Materialman’s lien.—An  in- 


dorsee of a note before maturity for 
value and without notice need not 
foreclose a materialman’s lien sought 
to be fixed by the payee, but may at 
once sue the sureties, especially where 
the value of the lien is uncertain. Er- 
win v. E. I. Du Pont De Nemours Pow- 
der Co., (Tex. Civ. A.) 156 SW 1097. 

26. Klopp v. Lebanon Valley Bank, 
39 Pa. 489. 

27. Dallemand _ v. 
Bank, 54 Ill. A. 600; Haas v. Bank of 
Commerce, 41 Nebr. 754, 60 NW 85. 

[a] Illustration.—Where a note is 
pledged by the payee as collateral se- 
curity, the maker, on the insolvency 
of. the payee,. cannot compel the 
pledgee to realize on other securities 


Nova Scotia 


first, so. that the maker may avail 
himself of a set-off against the payee, 
_even though the maker is a surety for 
the pledgee’s claim. Dallemand v. 
Nova Scotia Bank, 54 Ill. A. 600. 
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such application 


28. Sterne v. Talbott, 89 Hun 368, 
35 NYS 412; Homewood Peoples Bank 
v. Cull, 85 Pa. Super. 480. 

[a] Thus the fact that the holder 
of a note holds collateral security of 
the principal debtor does not consti- 
tute defense to an action against a 
surety on such note. Homewood Peo- 
ples Bank v. Cull, 85 Pa. Super. 480. 

[b] Security as counterclaim.—In 
an action on an appeal bond, a pledge 
given to secure the debt for which the 
judgment appealed from was rendered 
is not available to the sureties as a 
counterclaim. Sterne v. Talbott, 89 
Hun 368, 35 NYS 412. 

Defenses of surety generally see 
Supra §§ 328-355. 

29. New Orleans Canal, etc., Co. v. 
Escoffie, 2 La. Ann. 830; Livermore 
Falls. Trust, etc., Co. v. Richmond 
Mfg. Co., 108 Me. 206, 79 A 844; Dil- 
lard’ v2 Chandler, (Tex.” Civ. A.) 157 
SW 303. 

[a] Thus the sureties on debts se- 
cured by mortgage cannot require the 
ereditor to foreclose, and he may, 
without their consent, allow the debt- 
or more than the statutory time for 
redemption after foreclosure is begun, 
and will be held to account only for 
the value of the property at the end of 
the extended time. Livermore Falls 
Trust, etc., Co. v. Richmond Mfg. Co., 
108 Me. 206, 79 A 844. 

[b] Where some of the debts se- 
cured by mortgage are also secured 
by sureties, the latter cannot require 
application of the mortgaged property 
to such debts in preference to those 
secured only by mortgage. Livermore 
Falls Trust, etc., Co. v. Richmond Mfg. 
Co., 108 Me. 206, 79 A 844. 

Creditor’s election of remedy on 
debt or foreclosure generally see 
Chattel Mortgages § 494; Mortgages 


§ 645. 

30. Pratt Lumber Co. v. T. H. Gill 
Co., 278 Fed. 783; Richey v. Farmers, 
etc., Sav. Bank, (Iowa) 121 NW 2; 
New York Store Mercantile Co. v. Gor- 
ham, 178 Ky. 535, 199 SW 64; Gutten- 
berg v. Vassel, 74 N. J. L. 5538, 65 A 
994. 

[a] Illustrations.—(1) A contrac- 
tor’s surety executing bonds condi- 
tioned for payment of subcontractors, 
materialmen, etc., on applications pro- 
viding that all percentages retained 
on account of the contracts or due at 
the time of any breach were thereby 
assigned to the surety, etc., although 
having no claim on the reserved per- 
centages by way of subrogation or 
equitable assignment, has a contrac- 
tual right, measured by the terms of 
the contract, to have such reserved 
percentages applied to the exoneration 
of the loss sustained by the contrac- 
tor’s failure to pay laborers and ma- 
terialmen. Pratt-Icuumber Co. v. T. 
H. Gill Co., 278 Fed. 783. (2) Where 
a contractor’s bond provided that the 
contractor should be paid a per cent 
of the amount for work done at cer- 
tain periods as it progressed, and the 
remainder of the price in thirty days 
after the completion of the work, and 
the contractor, having discontinued 
the. work on notice, having already 
béen paid eighty. per cent of the 
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of the funds or securities;*° or where, under the 
terms of the bond, a foreclosure of the security given 
by the principal is a condition precedent to a right 
of recovery against. the surety.?! 

Other property or means of enforcement. The 
creditor also cannot be required to proceed against 
and apply other property of the principal which is 
subject to the satisfaction of the indebtedness,*? or 
to avail himself of other means of enforcement,** 
before proceeding against the surety. For example, 
a surety cannot compel the creditor or obligee to at- 
tach the property of the principal before proceed- 
ing against the surety,** especially where no legal 
grounds for attachment are shown;*° and a surety 
for the payment of rent on the tenant’s default can- 


amount due for the work done, was 
paid an additional amount, a clause in 
the bond providing that it should not 
be rendered void by any payment to 
the contractor in advance or contrary 
to its terms did not enlarge the lia- 
bility of the sureties because of the 
deviation from the terms of the con- 
tract, but their liability stood as if the 
money had not been paid, and they 
were entitled to have the whole twen- 
ty per cent reserved by the terms of 
the contract applied in part liquida- 
tion of the cost of completing the 
work. Guttenberg v. Vassel, 74 .N. J, 
L. 553, 65 A 994. 


31. Beebe v. Canney, 52 Minn. 491, 
55 NW 61. 
32. U. S.—vU. 8S. v. Barrowcliff, 24 


EB. Cas. No. 14,528) 3 Ben, 519. 
Ala.—Davies’ v. Simpson, 201 Ala, 
a 79 S 48; Brooks v. Carter, 36 Ala. 


aatk. .—Thompson y. Robinson, 34 
rk . 
Cal.—People’s Lumber Co. v. Gil- 
lard, 136 Cal. 55, 68 P 576. 
Fla.—Bradford v. Marvin, 2 Fla. 


463. 

Ind.—Webster. v. Smith, 4 Ind. A, 
44, 30 NE 139. 

SEW al ae ahonsaR v. Jones, 20 La. Ann. 

Nebr.—Sheldon — y. ot 
Nebr. 272, 9 NW 86. 

Pa. —Geddis v. Hawk, 1 Watts 280. 
ah C.—Miller v. White, 25 §S. &. 

Vt.—Hickok v. Farmers, etc., Bank, 
35 Vt. 476. 

[a] Mllustrations.—(1) The federal 
government is not required to dis- 
train on goods'and so collect the tax 
due from a tobacco manufacturer. U. 
S. v. Barrowcliff, 24 F. Cas. No. 14,- 
528, 3 Ben. 519. (2) An unpaid seller 
is not required to retake possession of 
the goods before resorting to the 
surety for the price. Webster v. 
Smith, 4 Ind. A. 44, 80 NE 139; Shel- 
don v. Williams, 11 Nebr. 272, 9 NW 
86. (3) A materialman can recover 
from the sureties of a contractor for 
materials furnished for a _ publie 
school, although the school board has 
funds on hand to pay for them. Peo. 
Lumber Co. v. Gillard, 136 Cal, 55, 
68 P 576. 

33. Dick v. Reynolds, 4 Mart. N. S. 
(La.) 525; Leonard v. Giddings, 9 
Johns! CN; Y.)) 355. 

[a] Illustrations.,—(1) It is nota 
defense to a surety that plaintiff has 
a remedy against other persons for his 
claim. Leonard v. Giddings, 9 Johns. 
(N. Y.) 355. (2) Sureties of a United 
States marshal cannot urge, when 
sued by the district attorney for fees 
collected, that the latter’s claim 
against the United States is unim- 


Williams, 


paired. Dick.v. Reynolds, 4 Mart. N. 
S. (la.) 525. 
34. Davis v. Patrick, 57 Fed. 909, 6 


CCA 632 [writ of error dism 163 U.S. 
683 mem, 16 SCt 1200 mem, 41 L. ed. 


316 mem]; Thompson v. Robinson, 34 
Ark. 44; Hickok v. Farmers, etc., 
Bank, 35 Vt. 476. 


piers: conor. see Attach- 
ment 6 C. 
gs homer v. Robinson, 34 Ark, 
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not require the landlord to distrain,*®® or to seize the 
tenant’s crop,®? or to enforce his lien.*® 

Security held by surety. The creditor or obligee 
cannot be required to take and apply security held by 
the surety for his indemnity,*® or to wait until the 


surety realizes on it.4° 


[§ 379] b. In Equity. In equity a surety is enti- 
tled to the benefit of all securities which the eredi- 
tor obtains against the principal,* and this is so 
where the principal has become insolvent, whether 
the debt has been paid by the surety or not.*? 


36. Brooks v. Carter, 36 Ala. 682; 
Hall v. Hoxsey, 84 Ill. 616; Ledoux v. 
Jones, 20 La. Ann. 539; Ruggles v. 
Holden, 3 Wend. (N. Y.) 216. 

Distress for rent generally see 
Landlord and Tenant §§ 1576-1754. 

37. Miller v. White, 25 S. C. 235. 

38. Ledoux v. Jones, 20 La. Ann. 
Bae Parker v. Alexander, 2 La. Ann. 


Enforcement of landlord’s lien gen- 
erally see Landlord and Tenant §§ 
1433-1445, 1552-1574. 

39. McLaughlin v. Potomac Bank, 
we How. CU.7S.) 220, 12, Lu. ‘ed: 675; 
Curry v. McCauley, 11 Fed. 365; Stone 
v. Hammell, 3 Cal. Unrep. Cas. 128, 22 
me: Glasscock v. Hamilton, 62 Tex. 

40. Rutledge v. Greenwood, 2 S. C. 
Hq. 389. 

41. Henry v. Compton, 2 Head 
(Tenn.) 549. 

42. Benson v.. Saffert-Gugisberg 
Cement Constr. Co., 161 Minn. 269. 
201 NW 424; Henry v. Compton, 2 
Head (Tenn.) 549. 

43. Ala—Rowe v. New Brockton 
Bank, 207 Ala. 384, 92 S 643. 

Ark.—Hill v. Crowley, 55 Ark. 450, 
18 SW 540. 


Ill.—Pritchard v. Fruit, 208 Ill. A. 


elie 

Ind.—Hoppes v. Hoppes, 123 Ind. 
397, 24 NE 139; Moffitt v. Roche, 77 
doo. 48; Nunemacher vy. Ingle, 20 Ind. 

Ky.—Cherry v. Cherry, 162 Ky. 245, 
172 SW 505. 

N. J.—Greenberg vy. Leff, (Ch.) 146 
A196; Delaware, etc., R. Co. v. Oxford 
trong Co. 3s. Neds Ha: Lol; Iriek, v. 
Black, 1% NaJ. Eq. 189. 

N. Y.—Smith v. Albany First Nat. 
Bank, 151 App. Div. 317, 135 NYS 985. 

N. C.—Allen v. Smitherman, 41 N. 
Co7341. 

N. D.—Bingham v. Mears, 4 N. D. 
A437, 61 NW 808, 27 LRA 257. 

Va.—Beckham v. Duncan, 9 SE 
1002; ‘West v. Belches, 5 Munf. (19 
Va.) 187. 

Wash.—Empire State Surety Co. v. 
“Ballou, 66 Wash. 76, 118 P 923. 

W. Va.—Wilson v. Carrico, 50 W. 
Wa. 336, 40 SE 439; Neal v. Buffington, 
42 W. Va. 327, 26 SH 172. 

Bng.—Bechervaise v. Lewis, L. R. 
TOwPprovas tLoynt Wee ly nt, ik Vins. 
542, 24 Reprint 853. 

fal Inability to enforce security 
as basis—‘When the object of the 
surety’s appeal to equity was to com- 
pel the creditor to exhaust the col- 
Jaterals in his hands before proceed- 
ing against the surety, the foundation 
of equitable relief was the inability 
of the surety himself to enforce such 
collateral after paying the debt, or 
the possibility that the creditor by 
some act had impaired its value or 
destroyed its legality. The mere fact 
that the creditor held security for 
the debt did not entitle the surety to 
appeal to equity for a decree that 
the creditor look first to such securi- 
ty for his pay. In such a case the 
surety could protect himself by pay- 
ing the claim, and by being. subro- 
gated to the creditor’s rights to the 
security. But if, after payment by 
him, he could not ‘enforce such securi- 
ty, or if grave doubt existed as to its 
legaiity because of some act of the 
creditor with respect to it, then a spe- 
cial case was presented, necessitating 
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where there is danger of hardship to the surety, and 
it can be done without substantial injury or preju- 
dice to the creditor, or obligee, a court of equity, at 
the instance of the surety, may require the creditor 
or obligee to resort to the property of the princi- 


pal. debtor which is subject to the indebtedness,** or 


And 


the interference of equity to prevent 
injustice to the surety; but even in 
such cases equity never interposed 
its aid without exacting the most 
ample protecting of the creditor 
against all damages because of de- 
lay, and all expenses of other proceed- 
ings than those against the surety, 
and the most complete indemnity 
against all loss because of the cred- 
itor’s right of recovery against the 
surety being postponed.” Bingham v. 


Mears, 4 N. D. 4387, 441, 61 NW 808, 
27 LRA 257. 
[b] Tlustrations.—(1) Where two 


of three purchasers pay their part of 
the price and are sureties of the 
third for his part, the two may compel 
the holder of a note for the purchase 
price to enforce the lien against the 


third party’s interest. Cherry v. 
Cherry, 162, Ky. 245; 1720, SW 505. 
(2) Where one stockholder of a 


bank becomes surety for the obliga- 
tion to the bank of another stock- 
holder, and a suit in equity is brought 
by the bank to foreclose its statutory 
lien, on the shares of such stockhold- 
ers on the default of the principal 
stockholder in the payment of his 
indebtedness to the bank, the proper- 
ty of the principal should be first tak- 
en and sold, and only the balance due, 
if any, should be realized out of the 
shares belonging to the surety. Rowe 
v. New! Brockton Bank, 207 Ala. 384, 
92 S 643. 

[c] Application of distributive 
share in estate.-—Where one of the 
next of kin of an intestate is indebted 
to the estate in a bond secured by a 
surety, the latter has a right, in 
equity, to compel the administrator to 
apply the distributive share of his 
principal toward the satisfaction of 
Epa reue: Allen v. Smitherman, 41 N. 

[ad] In equitable proceeding to 
foreclose indemnity mortgages, the 
property of the principals must be ex- 
hausted before recourse can be had 
against a volunteer surety; and hence 
judgment is properly refused against 
such surety where the property of the 
principals is sufficient to discharge 
the debt. Empire State Surety Co. v. 
Ballou, 66 Wash. 76, 118 P 923. 

44. U. S—uU.S. v. Cushman, 25 F. 
Cas. No. 14,908, 2 Sumn. 426. 
Tll.—Prout v. Lomer, 79 Ill. 331. 
Iowa.—Richards v. Osceola Bank, 

79 Iowa 707, 45 NW 294. 

Ky.—Austin v. Scottsville First 
Nat. Bank, 148 Ky. 587, 147 SW 35, 
150 Ky. ‘113, 150 SW 8. 

Mass.—Goodwin _v. Massachusetts 
HAS ms Co., 162) (Mass 189) (25 NE 


Minn.—Benson y. Saffert-Gugisberg 
Cement Constr. Co., 161 Minn, 269, 201 
NW 424. 

ee eae v. Nicholls, (A.) 263 
Sw 1017. 

N. J.—Greenberg v. Leff, (Ch.) 146 
A 196. 

N. Y.—Smith v. Albany First Nat. 
Bank; Mol App. Div. 81% e136: NS. 
985; Wright v. Austin, 56 Barb. 13. 

N.. C.—Whitford v. Lane, 190 N. C. 
343, 130 SE 36; Egerton v. Alley, 41 
NAG MISS. 

N. D.—Bingham vy. Mears, 4 N. sD; 
437, 61 NW 808, 27 LRA 257. 

19 


AG C.—State Bank v. Campbell, 
SiC.ehas £79; 
Vt.—Patch v. Montpelier First Nat. 


to any collateral security of the principal debtor, in 
the hands of the creditor or obligee,** before re- 
sorting to the surety,*® or to any security furnished 
by the latter,4® provided the security furnished by 
the principal is as available as that furnished by the 


Bank, 90 Vt. 4, 96 A 423. 

W. Va.—Neal v. Buffington, 42 W. 
Va. 327, 26 SE 172. 

Ont.—Teeter v. St. John, 10 Grant 
Ch. 85. 

[a] As exception to rule at law.— 
The only exception to the rule that 
the creditor cannot be required first 
to resort to other securities is ‘‘where 
a resort to equity is necessary to ob- 
tain payment of a debt, and both prin- 
cipal and surety are parties to the 
suit, the court will compel the cred- 
itor to pursue the principal debtor 
first, and exhaust his estate before 
selling the property of the surety, un- 
less to do so will, in the opinion of 
the court, unduly delay the creditor 
in the collection of his debt.” Arm- 
strong v. Poole, 30 W. Va. 666, 671, 
5 SE 257. 

{b] Where surety cannot have 
benefit of securities held by the cred- 
itor, on paying the debt of the prin- 
cipal, equity will compel the creditor 
to avail himself of the securities be- 
fore coming on the surety. Benson v. 
Saffert-Gugisberg Cement Constr. Co., 
161 Minn. 269, 201 NW 424. 

[ce] Sufficiency of relief.—Where 
the payee of a note, with sureties for 
nine hundred dollars, took a mortgage 
from the maker, which, on sale, real- 
ized three hundred and five dollars, 
two hundred dollars of which was ap- 
plied on the loan, and in an action 
against the maker and sureties the 
court required the remaining one hun- 
dred and five dollars to be accounted 
for by the payee, and also required 
him to refund the amount received as 
a bonus for making the loan and a 
further amount as usury, the sure- 
ties had all the relief to which they 
were entitled. Austin v. Scottsville 
First Nat. Bank, 148 Ky. 587, 147 SW 
35, 150 Ky. 113,150 SW 8. 


45. See cases supra notes 43, 44. 
46. Ala.—Gresham v. Ware, 79 
Ala. 192. 


Ark.—Robbins-Sanford Mercantile 
Co. v. Johnson, 166 Ark. 330, 266 SW 
260, 37 ALR 1258; Kempner vy. Dooley, 


60 ie ba 526, $1 SW 145. 
nd.—Hoppes v. Hoppes, 123 Ind. 

397, 24 NE 139; Wright v. Crump, 25 
Ind, 339. 

Ky.—Wheat v. McBrayer, 26 SW 
809, 16 KyL 195. 

Mass. —Goodwin v. Massachusetts 
Ba T. Co., 152 Mass, 189, 25 NE 

Mich.—Grand Rapids Sav. Bank y. 
Denison, 92 Mich. 418, 52 NW 733. 


Mo.—Wilcox v. Todd, 64 Mo. 388, 

N. J.—St. Peter’s Catholic Church 
v. Vannote, 66 N.-J. Eq. 78, 56 A 1037; 
Kidd v. Hurley, 64 Nec Js ‘Ba. bY 38 
A 1057; Philadelphia, etc., R. Co. 
Little, 41 N. J. A fo pars Oo eg A 356; Pit. 
fany v. Crawford, 14 N. J. Eq. 278. 

N. Y.—Smith v, Albany First Nat. 
Bank, 151 App. Div. 317, 135 NYS 985; 
Vartie v. Underwood, 18 Barb. 561; 
Sheppard v. Conley, 9 NYS S 777; Neim- 
cewicz v. Gahn, 3 Paige 614 [aff 11 
Wend. 312]; Wheelwright v. Loomer, 
4 Edw. 232. 

N. C.—Whitford v. Lane, 190 N. Cc. 
343, 130 SE 36; Weil v. Thomas, 114 
N. CG. Tres ke) SE 103. 

Tenn.—Kirkman v.: Bank of Amer- 
ica, 2 Coldw. 397. 

Tex.—Lazarus v. Henrietta Nat. 
Bank, 72 Tex. 354, 10 SW 252. 


[a] Illustration.—Where land 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


og 


~ §§ 379-381] 


surety,*? and it does not cause any injury to the 
rights of third persons,*® and provided he offers to 
indemnify the creditor,*® and to pay any deficiency 
This right of the surety is su- 
perior to a lien subsequently acquired on the prin- 
The creditor, however, is not re- 
quired to resort to proceedings which would be use- 
less;°? nor to property which is not of any value by 
reason of prior liens;°* nor ‘is he required to re- 
sort to other property or security where he would 
be unduly inconvenienced and delayed in the collec- 


that may result.°° 


cipal’s property.®! 


tion of his debt.54 
‘Waiver or loss of surety’s rights. 


not lose his rights, in this respect, merely because 
the property to which he wishes the creditor to re- 
sort has been levied upon,®® or sold,®*® unless there 
was collusion between the principal and surety in 
making the sale;>* nor is the right lost because the 
surety has consented to an exchange of securities.®® 
If proceedings already have 
been begun against the surety by the creditor or ob- 


Stay of proceedings. 


owned by plaintiff and a third per- 
son was pledged to defendant to se- 
cure an indebtedness due from them 
and also an individual indebtedness 
due from the third person, the third 
person’s interest in the property and 
the collateral given by him to defend- 
ant should be’ exhausted before re- 
sort be had to plaintiff’s interest. 
Smith v. Albany First Nat. Bank, 151 
App. Div. 317, 135 NYS 985. 

[b] Mortgages of separate prop- 
erties.—When principal and surety 
each mortgages his own property to 
secure the principal’s debt, the surety 
is entitled to have the property of the 
principal sold first, and the proceeds 
of the sale applied in satisfaction of 
the debt. Robbins-Sanford Mercan- 
tile Co. v. Johnson, 166 Ark. 330, 266 
SW 260, 37 ALR 1258; Kempner v, 
Dooley, 60 Ark. 526, 31 SW 145; Bearse 
v. Lebowich, 212 Mass. 344, 99 NE 
175. 

[c] Partition.—Where a mortgage 
is given by joint owners of land to 
secure the debt of one, the court, in 
a suit to foreclose, first will direct 
partition so that the share of the prin- 
cipal shall be applied on the debt 
first. Wheat v. McBrayer, 26 SW 
809, 16 KyL 195. 


47. Gary v. Cannon, 38 N. C. 67%. 
48. Orvis v. Newell, 17 Conn. 97. 
{a] Mlustration.—One of two joint 


makers of a note, secured by a mort- 
gage of each, cannot compel the col- 
lection of the entire debt from the 
property mortgaged by the other, to 
the prejudice of the holder of a sec- 
ond mortgage thereon who took it 
without notice of the suretyship. Or- 
vis v. Newell, 17 Conn. 97. 

49. Greenberg v. Leff, (N. J. Ch.) 
146 A 196; Patch v. Montpelier First 
Nat. Bank, 90 Vt. 4, 96 A 423; Wright 
v. Simpson, 6 Ves. Jr. 714, 31 Reprint 
1272. 

[a] Dlustration.—Sureties on a 
note secured by a second mortgage, 


-seeking application of avails of the 


mortgaged property to satisfy the 
same, cannot succeed unless they ten- 
der the amount legally due from them 
as sureties. Patch v. Montpelier 
First Nat. Bank, 90 Vt. 4, 96 A 423. 

Under statutes see infra § 380. 

50. McCollum v. Hinckley, 9 Vt. 
143; Wright v. Simpson, 6 Ves. Jr. 
714, 31 Reprint 1272. 

[a] Payment of deficiency into 
court.—If a surety, before suit is 
brought against him, applies to a 
court of equity to be released, and it 
appears that the estate of the prin- 
cipal would not have paid the whole 
debt, the court will require the sure- 
ty to pay the deficiency into court for 
the creditor, but permit him to deduct 


his costs. McCollum v. Hinckley, 9 
Vt. 143. : 
51. Robbins-Sanford Mercantile 


Co. vy. Johnson, 166 Ark. 330, 266 SW 
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ligee, the surety is entitled to have them stayed, un- 
til the collateral security can be enforeed.®® 

[§ 380] c. Under Statutes.*° 
tions the equity rule*! in many respects is now em- 
bodied in statutes®? under which the creditor may 
be required to resort to the property of the prin- 
cipal before proceeding against the surety.®3 
der a statute permitting any one or more of several 
defendants to have the question of suretyship deter- 
mined,** a defendant, in an action on a note and to 
foreclose a mortgage securing it, may, by cross com- 


In some jurisdie- 


Un- 


plaint, show that he is a surety, and ask that the 


The surety does 


260, 37 ALR 1258; Kempner v. Dooley, 
60 Ark. 526, 31 SW 145. 

[a] Tlustration.—Where tenants 
in common executed a deed of trust 
on the common property to secure the 
individual indebtedness of one of the 
tenants, the surety’s right to have the 
principal's property first resorted to 
is superior to the lien of a subse- 
quently acquired judgment against 
the debtor in favor of a third person 
to whom the dehtor had executed a 
mortgage on other land of which he 
was sole owner, Robbins-Sanford 
Mercantile Co. v. Johnson, 166 Ark. 
330, 266 SW 260, 37 ALR 1258. 

52. Newman v. Mills, 1 Hog. 291. 

53. Northwestern Mut. L. Ins. Co. 
v. Allis, 23 Minn. 337. 

54. Bingham v. Mears, 4 N. D. 437, 
61 NW 808, 27 LRA 257; Wenatchee 
First Nat. Bank v. Fowler, 54 Wash. 
65, 102 P 1038; Armstrong v. Poole, 30 
W. Va. 666, 5 SE 257. 

[a] After judgment against sure- 
ty.— Where a vendor’s lien is re- 
tained to secure a bond for purchase 
money, and a judgment is obtained 
by the assignee of the bond against 
the principal and surety, the surety 
in equity cannot compel such assignee 
to exhaust his lien before enforc- 
ing his judgment against the surety, 
although the principal is insolvent. 
Armstrong v. Poole, 30 W. Va. 666, 5 
SE 257. 


55. McMullen vy. Ritchie, 64 Fed. 
253 [mod on other grounds 79 Fed. 
522, 25 CCA 50 (certiorari den 168 U. 
S. 710 mem, 18 SCt 945 mem, 42 L. 
ed. 1212 mem)]; Henry v. Compton, 2 
Head (Tenn.) 549. 

56, Polk v. Gallant, 22 N. GC. 395, 
34 AmD 410. 

57. Stratton v. Thomas, 133 Mich. 
281, 94 NW 1053. 

[a] Thus the court will not enter- 
tain a bill by a surety to compel the 
sale first of land sold by the principal 
pending a levy thereon to a third per- 
son, where there was collusion be- 
tween the principal and surety in 
causing such sale to be made. Strat- 
ton v. Thomas, 133 Mich. 281, 94 NW 
1053. 

58. Solomon v. Meridian First Nat. 
Bank, 72 Miss. 854, 17 S 383. 


59. McConnell v. Beattie, 34 Ark. 
113; Kidd v. Hurley, 54 N. J. Eq. 177, 
33 A 1057; Sheppard v. Conley, 9 NYS 
dalle 

60. Discussion see supra § 367. 

61. See supra § 379. at 

62. See statutory provisions. 

63. Guiher v. Huffman, 136 Iowa 


509, 109 NW 469. 

[a] TIliustration.—Where a mort- 
gage on three tracts of land was giv- 
en to secure a loan to be used in pay- 
ing the price of two of them, the 
owner of the third tract being surety 
for the purchasers, and one of the 
purchasers acquiring a homestead in 


\ 


interest of the principal in the land ‘covered by the 
mortgage be sold before the property of the cross 
complainant is resorted to.%® 

[§ 381] 4. As to Preservation, Collection, and Ap- 
plication of Collateral®°—a. In General. 
ty, by his very character and relation of surety, has 
a beneficial right or interest in the collateral held 
by the creditor for the principal debt,** whether the 
security is obtained at the time of, or subsequent to,. 


The sure- 


his tract before the mortgage was im 
fact executed, under a statute pro-- 
viding that the property of the prin- 
cipal must be resorted to before that 
of the surety, on foreclosure of the- 
mortgage the homestead will be re- 
sorted to before the tract belonging: 
to the surety, notwithstanding an- 
other statute providing that the 
homestead shall be sold on execution 
for debts contracted prior to its ex- 
ecution only to supply any deficiency 
remaining after exhausting other 
property of the debtor, and that it 
may be sold for debts created by writ- 
ten contracts stipulating its labil- 
ity therefor only for any deficiency 
remaining after exhausting other 
property pledged by the same con- 
tract. Guiher v. Huffman, 136 lowa 
509, 109 NW 469. 

[b] In Philippines, under Civ. 
Code art 1831, the right of a surety 
to insist on the exhaustion of the 
property of the principal, before pro- 
ceeding against him or his property, 
does not apply where the surety is 
jointly and severally bound with the 
principal debtor. Jaucian vy. Queral, 
38 Philippine 707. 

64. See statutory provisions. 

65. Chaplin v. Baker, 124 Ind. 385, 
24 NE 233. 

66. Application of payments gen- 
erally see supra §§ 177-181. 

Discharge by loss or relinquish- 
ment of funds or securities see supra 


§§ 259-269. 

Preservation and _ collection of 
pledged property generally see 
Pledges §§ 289-325. 

67. Ky.—Cromwell v. Rankin, 97 
SW 415, 30 KyL 123. 

Me.—Maine Cent. R. Co. v. National 
Surety Co., 113 Me. 465, 94 A 929, 


LRA1916A 881. 

N. J.—Kidd v. Hurley, 54 N. J. Eq. 
Lei S 3) AL Obi 

N. Y.—Orleans County Nat. Bank v. 
Moore, 112 N. Y. 5438, 20 NE 357, & 
AmSR 775, 3 LRA 302; Coe v. Cas- 
sidy,' 72 N, Y. 133° faff. 6 Daly. 242]/; 
Hayes v. Ward, 4 Johns, Ch. 123, $ 
AmD 54. 

Tex.—Hatch v. Brackettville First 
State Bank, (Civ. A.) 270 SW 1093; 
Nunn v. Smith, (Civ. A.) 194 SW 406. 

Eng.—Dixon v. Steel, [1901] 2 Ch. 
602. 

[a] Rule not applicable.—The 
rules as to a surety’s right to securi- 
ties have been held not to apply where 
the only suretyship is created by in- 
dorsing and discounting a bill of ex- 
change. Duncan v. North, etc., Wales 
Bank, 11 Ch. D. 88. 

[b] Dividends on pledged stock.— 
(1) Where a note signed by principai 
and surety is also secured by stock 
pledged as collateral, and nothing is 
said in the agreement as to dividends, 
any error in holding that dividends 
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the surety’s assumption of liability,®® or with or 
without his knowledge.®® This right or interest aris- 
es at the time the surety becomes such, and not mere- 
ly when he discharges the obligation of the principal 
debtor.7° The creditor is regarded as a trustee of the 
security,’! and, as such, must exercise good faith to- 
ward the surety in his preservation, disposition, or 
‘application of the security or its proceeds, not only 
for the ecreditor’s security, but also for the surety’s 
indemnity.*? This duty of the creditor, however, is 
ordinarily not a positive duty,’® and he is not lia- 
ble to the surety for a loss resulting from mere pas- 
sivity,74 but only where he has done some affirma- 
tive act which impairs or releases the security.‘° 
If the creditor fails to collect and apply certain 
property or security to the payment of the prin- 
cipal’s indebtedness, as he has agreed to do, the sure- 
ty has a right of action against. him therefor,’ 5 and 
is entitled to full relief if the collateral is sufficient 
to satisfy the debt,’* but if it is not sufficient, he is 
entitled only to pro tanto relief.7® The creditor’s 
refusal to furnish the surety a statement of a sale 
of the collateral will not warrant an inference that 
the creditor has omitted to perform his duty as to 
the collections.‘ 

Demand of sale. Where the agreement gives the 
creditor the right to sell the collateral at any time 
after the maturity of the indebtedness, and apply the 
proceeds to its payment, the surety may, at any 
time after maturity, demand such sale,*® and if he 
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fails to make such demand, he cannot complain of 
the creditor’s failure to sell,§1 and eannot contend 
that he is liable only for any deficit which might 
arise after the exhaustion otf the collateral.*? 

Insurance. Where a mortgage is given as addi- 
tional security, the mortgagor’s surety has no right 
of action against the mortgagee creditor for a fail- 
ure to take out insurance on the property unless he 
has agreed to do so.*3 

As to security given by a cosurety, it has been held 
that a surety has no’ equity therein as against the 
creditor,** except that it must not be wasted by the 
creditor.*® 

Securities given to surety for his indemnity may 
be resorted to by the ecreditor,*® and where such 
security is not sufficient to cover the entire debt for 
which the surety is lable, if the surety has paid part 
of the debt, the proceeds of the security should be 
applied to the balance due before the surety is en- 
titled to anything.** 

[§ 382] b. Application of Proceeds. The surety 
has a right to have the proceeds of the securities ap- 
plied to the indebtedness secured and for which he 
became surety,** in preference to any other indebted- 
ness,°® unless provision is made, in the contract, for 
application to other indebtedness;*°® and he may sue 
in equity to compel the creditor to collect collateral 
or funds, in exoneration of the suretyship.®! If the 
creditor misapplies or releases the security, the suxe- 
ty may be entitled to a discharge from liability,®? 


received by the principal, who was 
the holder of the stock, should be 
counted as a credit to the surety, and 
that any future dividends received up 
to the same amount should be re- 
ceived by the payee, is in favor of the 
surety. Cromwell v. Rankin, 97 SW 
415, 30 KyL 123. (2) Right to divi- 
dends as between pledgor and pledgee 
see Corporations § 1243. 


68. Hatch y. Brackettville First 
Oat Bank, (Tex. Civ. A.) 270 SW 
1093. 

69. Hatch v. Brackettville First 


State Bank, supra. 

70. Dixon, vs) Steel,) (1904) 2° (Ch: 
602. 
- 71. Nunn y. Smith, (Tex. Civ. A.) 
194 SW 406. 


72. Ark.—McConnell v. Beattie, 34 
Ark. 113. 

*"Me.—Maine Cent. R. Co. v. National 
Surety Co., 113 Me. 465, 94 A 929, 


LRA1916A 881. 
*-N, Y¥.—Orleans County Nat. Bank v. 
Moore, 112 N. Y. 543, 20 NE 357, 8 
AmSR 775, 3 LRA 302; Hayes v. 
Ward; 4 Johns. Ch. 123, 8 AmD 54. 
Philippine.—U. S. v. Gisbert, 49 
Philippine 779. 
Tex.—Nunn v. Smith, (Civ. A.) 194 
SW 406. 
. Eng.—Margretts . v. 
Wkly. Rep. 630. 
., Saski—l mperial:' Bank: v. Hill, .10 
Sask. L. 47, 33. DomLR 218, [1917] 1 
WestWkly 1299. 
--”73e Nunn. v. Smith, (Tex. Civ. A.) 
194 SW. 406, 


Gregory, 10 


74. Nunn v. Smith, supra. 
75. Hayes v..Ward, 4 Johns. Ch. 
CNG.) el 23 8 Am Ds 5455 Nunn ve 


Smith, (Tex. Civ. A.) 194 SW 406. 

Relinquishment or loss of security 
as ground for discharge see supra §§ 
259-269. 

76. Richey v. Farmer’s, ete:, Sav. 
Bank, (lowa) 121 NW 2; New York 
Store Mercantile Co. v. Gorham, 178 
Ky. 535, 199 SW 64. 

77. New York Store Mercantile Co. 
v. Gorham, supra. 

78. New York Store Mercantile Co. 
v. Gorham, supra. 

79. Richey v. Farmer’s, etc., 
Bank, (Iowa) 121 NW 2. 


Sav. 


80. Cromwell vy. Rankin, 97 SW 


415, 30 KyL 123. 


81. Cromwell v. Rankin, supra. 
82. Cromwell vy. Rankin, supra. 
[a] Thus, where a note signed by 


principal and surety states that for 
further security there is pledged cer- 
tain certificates of stock, which the 
payee might sell after maturity and 
apply the proceeds to the payment of 
the note, since the surety could at 
any time demand the sale of the col- 
lateral, or pay the note and take pos- 
session of the security, he cannot, 
if he fails so to do, contend ,that he is 
liable only for any deficit which might 
arise after the exhaustion of the 
collateral. Cromwell vy. Rankin, 97 
SW 415, 30 KyL 128. 

83. Kissire v. Plunkett-Jarrell 
Grocer Co., 103 Ark. 473, 145 SW 567. 

[a] Thus, where a mortgage pro- 
vides that the mortgagee might take 
out insurance on the mortgaged prop- 
erty on failure of the mortgagor to 
do so, the mortgagee is not liable to 
a surety on the note secured by the 
mortgage for failure to obtain suffi- 
cient insurance. Kissire v. Plunkett- 
Jarrell Grocer Co., 103 Ark, 478, 145 
SW 567. 

Duties and liabilities of mortgagee 
as to insurance generally see Mort- 
gages § 626. 

84. Margretts v. Gregory, 10 Wkly. 


Rep. 6 
85. Margretts v. Gregory, supra. 
86. See supra § 370. 
87. Kelly v. Herrick, 131 Mass. 
373. 
88. Saulsberry v. Nethercutt, 2 


KyL 426, 11 Ky. Op. 163; Interstate 
Trust sete; Coil, Younes 3ola. 465, 
65 S 611; Proudlock v. Canadian Bank 
of Commerce, 19 Sask. L. 413, [1925] 
2 WestWkly 150. 

{a] Illustration.—Where a bank 
advances money for the purchase of 


iseed grain on the security of the crop 


to be grown therefrom and also pro- 
cures the signature of a surety to 
the borrower’s note, the surety has a 
right to have any moneys realized 
out of the crop appropriated to the 
reduction of the debt for which he 
became surety in priority to all other 


only for 


claims of the bank against the bor- 
rower. Proudlock v. Canadian Bank 
of Commerce, 19 Sask. L. 413, [1925] 
2 WestWkly 150. * 

[b] Participation of several sure- 
ties.— Where a corporation executes 
notes secured by mortgage, and by 
indorsers as additional security, each 
indorser has the right to participate 
pro rata in the proceeds of a sale of 
the mortgaged property, and is liable 
the balance remaining. In- 
terstate Trust, etc., Co. v. Young, 135 
La. 465, 65 S 611. 

89. Saulsberry v. Nethercutt, 2 
KyL 426, 11 Ky. Op. 163; Proudlock 
v. Canadian Bank of Commerce, 19 
Sask. L. 413, [1925] 2 WestWkly 150. 

[a] Illustration.—W here two 
bonds are taken by a receiver for the 
sale of machinery, the first of which 
only is signed by a surety and falls 
due six months before the maturity of 
the second, and the receiver makes no 
effort for execution on the first bond 
until after maturity of both, and then 
procures execution on both, and levy 
and sale of the machinery, the surety 
is entitled to have the proceeds of 
such sale applied to the payment of 
the first bond before any part thereof 
is applied to the payment of the sec- 
ond. Saulsberry v. Nethercutt, 2 KyL 
426, 11 Ky. Op. 163. 

90. Merchants’ Bank, etc., Co. v. 
Bushnell, 142 Tenn. 275, 218 SW 709. , 

[a] Illustration.—An accommoda- 
tion m&ker of a note is not entitled 
to have paid on the note, rather than 
on other indebtedness of the accom- 
modated maker, money collected by 
the payee under a mortgage executed 
by the accommodated maker to the 
payee to secure the loan represented 
by the note and other indebtedness, 
where the accommodation maker is 
not a party to the mortgage and the 
mortgage stipulates that its security 
might be applied to other indebted- 
ness from the aceommodated maker 
to the payee. -Merchants’ Bank, etc., 
oe v. Bushnell, 142 Tenn. 275, 218 SW 
709. 

91. Hale v. Windsor Sav. Bank, 90 
Vt. 487, 98 A 993. 

- 92. See supra §§ 259-269. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 382-385] 


and he may sue in equity to compel a release from 
his liability,®* or he may avail himself of such mis- 
application or release as a defense to an action at law 
against him on the principal obligation.®4 

Effect of assignment. Where, upon assignment of 
the principal contract, the assignee executes a bond 
for the purpose of protecting the principal and his 
surety from liability, any right of the surety as to 
the application of a deposit made by the principal 
passes against the assignee.?® 

ROMsssil ice Accounting. °6. The surety likewise is 
entitled, in equity, to an accounting of security re- 
ceived by the creditor or obligee,?’ or by his as- 
signee,?* especially where the creditor has converted 
such collateral to his own use.®® But in order to 
require such accounting the surety must show that 
the property or security unaccounted for was sub- 
ject to the payment of the principal’s indebtedness. 

[§ 384] 5. Right to Surrender of Security.’ 
Where the surety pays or performs the principal 
debt or obligation, he is entitled to a surrender to 


PRINCIPAL AND SURETY 


[50 ©. 5.) 2387 
him of the collateral pledged for such debt or ob- 
ligation,’ to the extent of being enforced against the 
principal for reimbursement,‘ or against a cosurety 
for contribution;* and is also entitled to the return 
of securities delivered by himself as collateral.° But 
under a statutory provision entitling the surety to 
tender to the creditor ‘the amount of the debt and 
demand the securities for the same to be delivered 
up to him to be enforced against. the principal or 
cosureties,’ the surety is entitled upon such tender 
to a surrender only of securities which were de- 
posited for the particular debt for which he is sure- 
ty,* and therefore is not entitled to a surrender of 
securities which were deposited for the principal debt 
and also for other indebtedness.® It is too late to 
tender payment and demand surrender of the col- 
lateral after a judgment has been entered and the 
collateral: sold thereunder.?° 

[§ 385] 6. Recovery of Payments!!—a. In Gen- 
eral. A surety may recover back a payment made by 
him to the creditor or obligee when there has been a 


93. See infra § 392. 

94. Patch v. Montpelier First Nat. 
Bank, 90 Vt. 4, 96 A 428. 

[a] Thus, where payments on in- 
debtedness to the holder of first and 
second mortgages are misapplied to 
the prejudice of sureties on notes se- 
cured by the second mortgage, the 
Sureties may avail themselves of 
their rights as a defense in an action 
at law on the notes, although the 
right of subrogation is purely equita- 
ble, since in such case they would be 
in the position of seeking exoneration, 
and not subrogation. Patch v. Mont- 
pelier First Nat. Bank, 90 Vt. 4, 96 


A 423. 
Yanish v. J. Neils Lumher Co., 
101 Minn. 78, 111 NW 921. 

[a] Ilustration.—Plaintiffs, hav- 
ing a contract for cutting standing 
timber on government land, deposited 
a certain sum as security for its per- 
formance and assigned the contract to 
defendant, the money on deposit to 
be returned by defendant to plaintiffs 
whenever the government should per- 
mit it to be applied in payment for 
the timber cut. The government 
adopted a rule to pay such sum an- 
nually in proportion to the amount 
of timber cut upon the consent of the 
contractors’ surety. At the time of 
the assignment defendant gave a 
bond to save plaintiffs harmless and 
to protect plaintiffs’ surety. Any duty 
to obtain the consent of such surety 
to an application of deposit rested on 
defendant, and therefore defendant 
could not delay payment for non- 
consent of surety. Yanish v. J. Neils 


Lumber Co., 101 Minn. 78, 111 NW 
921 
96. Liability of Dieses to account: 


generally see Pledges § 8 

97. Ark.—McConnell vy. * Beattie, 34 
Ark. 1138. 

Ind.—Moorman y. Hudson, 125 Ind. 
504, 25 NE 593. 

Towa. —Stringfield v. Graff, 22 Iowa 
438. 

Kan.—Packard v. 
Kan. 469, 21 P 621. 

Me.—Maine Cent. R. Co. v. National 
Surety Co., 113 Me. 465, 94 A 929, 
LRAI916A 881. 

Minn.—Willis v. Davis, 3 Minn. 17. 

IND Yer—Coerv. Cassidy, (2 .Ne Y. 133 
[aff 6 Daly 242]; Alston v. Conger, 
66 Barb. 272. 

Nh. C—=Womble v. Fraps; 77 No €. 
198. 

S. C.—Field v. Pelot,.16 S. C. Hq. 
369. 

Tex.—Fidelity, etc., Co. v. Schelper, 
ST exn SCivi eA: 393, 83 ~SW ) 871; 
Robertson v. Angle, (Civ. A.) 76 SW 
317 


at Can. 


Herrington, 41 


Can.—Robertson v. Davis, 
Sie owe 

Ont.—Lee'v. Ellis, 27 Ont. 608; Mol- 
son’s Bank v. Heilig, 26 Ont. 276: 


Sask.—Proudlock v. Canadian Bank 
of Commerce, 19 Sask. L. 4138, [1925] 
2 WestWkly 150. 

[a] Credits.—In taking an account 
after a sale of mortgaged property, 
the creditor is entitled to credit for 
sums paid in discharging prior en- 


ecumbrances. Teeter v. St. John, 10 
Grant Ch::(Ont.) 85. 
[b] Conclusiveness of value,— 


Where a judgment creditor buys and 
forecloses a mortgage constituting a 
lien prior to his judgment, and bids 
in the land at the sale, the amount 
realized therefor at the sale is con- 
clusive as to its value as between him 
and the sureties. Moorman v. Hud- 
son, 125 Ind. 504, 25 NE 598. 

98. Cory v. Leonard, 56 N. Y. 494 
{aff 1 Thomps. & C. 183]. 

99. Shortal v, Standerford, 87 Ind. 
ANGUS P57 INE 109): D108 

“We know of no principle of law 
or equity that would permit a holder 
of a note and mortgage to appropriate 
the property described in the mort- 
gage, and which, in an action against 
an indorser or surety constitutes the 
primary fund out of which the debt 
may be made, to appropriate and con- 
vert such property to his own use, and 
then to sue on the note without in any 
way accounting for the value of the 
property.” Shortal v. Standerford, 
supra. 

' Conversion’ generally see infra § 
384 " 
ab, Richey v. Farmer’s, Sav. 
Bank, (Iowa) 121 NW 2. 

{a] Illustration.—Where plaintiff 
having indorsed a rent note to de- 
fendant bank which he owed and it 
sued on it and obtained another note 
from the tenant on which plaintiff 
was surety, the tenant securing both 
by a chattel mortgage, in order to 
make it liable to plaintiff for failure 
to apply certain of the tenant’s prop- 
erty to the debt under the agreement 
to collect the notes and apply pro- 
ceeds to plaintiff's other obligations, 
plaintiff was bound to show thatrthe 
property unaccounted for was covered 
by the mortgage or. subject. to the 
landlord’s lien. Richey v. Farmer’s,! 
ete., Sav. Bank, (lowa) 121 NW 2. 

2. Return of property pledged on 
payment or other discharge generally 
see Pledges §§ 180-189. 

Surrender to principal of security 
to surety see infra § 429. 

3. Vv. Commercial 
Nat. Bank, 66 Colo. 450, 182 P 890. 

Ky.—Cromwell v. Rankin, 97 SW 
415, *30 KyL 123. 

Minn.—Benson v. Saffert- Gugisberg 
Cement Constr. Co., 161 Minn. 269, 201 
NW 424. 

Okl.—Wills ‘v. Fuller, 47 Okl. 720, 
150 PB 698. 

Eng.—Forbes v. Jackson, 19 Ch. D. 
615. 


etc., 


[a] Rule applied.—Where, in an 
action on a note, it is shown that the 
maker was originally an accommoda- 
tion maker, and that another was the 
real pledgor of corporate stock de- 
posited as collateral, and that there 
was a settlement such as to make the 
maker a surety, since he had in effect 
paid the real pledgor the amount of 
the note, the maker was entitled to 
the collateral on payment, and if the 
payee wished to avoid possible double 
liability, it must take some action to 
determine the relations between 
maker and real pledgor in court. 
Eaton v. Commercial Nat. Bank, 66 
Colo. 450, 182 P 890. 

[b] Surety on note has the right, 
at any time after the maturity of the 
note, to pay the note and take pos- 
session of securities pledged for the . 
note. Cromwell v. Rankin: 97 SW 415, 
30 KyL 123. 
coe Wills v. Waller, 47 Okl. 720, 150 

Reimbursement generally see infra 
§§ 399-416. 

5. See infra §§ 477-506. 

6 Kelly v. Canadian Bank of Com- 
ae a 52 Ont. L. 456, [1923] 4 DomLR 


7. See statutory provisions. 
8. Bradshaw v. Mushat, 17 Ala. A. 
84 S 406. 

9. Bradshaw v. Mushat, supra. 

10. Philadelphia L. Ins. Co. v. 
Maryland Fidelity, etce., Co., 22 
Dist. 615 [aff 244 Pa. 236, 90 A 632]. 

[a] MTNllustration.—Where a _ bond 
executed by a surety to a mortgagee of 
a building under construction to se- 
cure the mortgagee against mechanics’ 
liens provides that, if the surety shall 
be obliged to make payment on ae- 
count thereof, he shall be entitled to 
an assignment of the bond and mort- 
gage on payment of all money then 
due thereunder, and after the mort- 
gagee has satisfied the liens and taken 
title at a sheriff's sale under fore- 
closure he enters judgment. against 
the surety on the bond, the surety 
has no right, on a rule to open the 
judgment, upon making tender after 
sale, to a conveyance of the title upon 
repayment to the mortgagee of the 
amount paid by him; and an alleged 
understanding or stipulation between 
counsel for the mortgagee and the 
surety that the title shall be held in 
trust for the surety, the evidence of 
which depends upon oath against 
oath, will not warrant the court in 
opening the judgment. Philadelphia 
L. Ins. Co. v. Maryland Fidelity, etc., 
Co., 22 Pa. Dist. 615 [aff 244 Pa. 236, 


11. Money paid generally 
Money Paid 41 C. J. p 11. 

Recovery of payments generally see 
Payment §§ 280-341. 


see 


238 [50 C.J.] 


a 


failure of consideration,” or which he has been com- 
pelled to pay through duress,!* or fraud,'* or which 
he has made under an agreement for a settlement 
made between him and the creditor, and which the 
Likewise, a surety may recover a 
payment which, through ignorance of facts, he has 
made by mistake of fact,+® unless such mistake is the 
result of failure to exercise ordinary prudence.1” 
Where security, given by a surety, is converted into 
money, and brings more than the amount for which 
he is liable, he can recover the excess.!§ 

Where the surety is allowed to recover 
payments.made by him, he usually is entitled to in- 
terest thereon; but if the surety would not be en- 
titled to interest on security given by him to the 


latter violates.15 


Interest. 


12. Gerard v. Knapp, 26 Ill. A. 307; 
Marigny v..Union Bank, 12 Rob. (La.) 
283; Bleaden v. Charles, 7 Bing. 246, 
20 HCL 116, 1381 Reprint 95. 

[a] Tlustration.—Where the payee 
of a note given as the consideration 
for a sale which never was consum- 
mated wrongfully negotiated it, a 
surety thereon, being compelled to 
pay it to the holder, can recover the 
amount so paid from the payee. Ger- 
ard v. Knapp, 26 Ill, A. 307. 
°. [b] Negotiation of security after 
payment of debt secured.—Where a 
bill is deposited as security for goods 
which afterward were paid for by the 
buyer, and the seller indorsed the bill 
to one who:sued and recovered there- 
on against'*'an accommodation ac- 
ceptor of thé bill without considera- 
tion, the lattér can ‘recover from the 
seller the amount of the bill, but not 
the costs of the action by the holder 
against the acceptor. Bleaden v. 
Charles,'7 Bing. 246, 20 ECL 116, 131 
Reprint 95. i 

[e] Moral obligation.—The obliga- 
tion of a bank cashier to repair any 
loss from his neglect is a natural, if 
not a legal, one, and sufficient to pre- 
vent a surety on a note given by such 
cashier, to replace money lost through 
his laches, from recovering money 
paid on the note. Marigny v. Union 
Bank, 12 Rob. (La.) 283. 

Consideration for surety’s obliga- 
tion see supra §8§ 78-85. 

Recovery of payment for failure of 
consideration. generally see Payment 

BGI 
: Want or failure of consideration for 
principal’s obligation see supra § 19. 


13. Kalmbach vy. Foote, 79 Mich. 
236, 44 NW 603; Hirsh v. Munger, 3 
Mhomps. & C. (CN: Y.') 290; Boling v. 


Young, 38 Oh. St. 135; Law v. East 
India Co., 4 Ves. Jr. 824, 31 Reprint 
427 (in equity). 

Duress as avoiding contract see 
supra § 108. 

Recovery of money paid under 
duress generally see Payment §§ 293- 
310. 

14. Chester v. Kingston Bank, 16 
"N. Y. 336 [aff 17 Barb. 271]. . 

Recovery of money obtained by 
fraud generally see Payment § 311. 

15. Nabors v. Camp, 14 Ala. 460; 
Warfield v. Watkins, 30 Barb. (N. Y.) 
395.) 

{a] Illustrations.—(1) 
surety on a replevin bond agreed with 
the attaching creditor to pay the lat- 
ter a certain sum if a discharge was 
given from the deht and damages, 
but the surety refused to pay the 
costs, and, the proposition being ac- 
cepted and the money paid, the sure- 
ty could recover the money paid on 
the compromise if the contract was 
violated by the creditor coercing 
costs from him. Nabors v. Camp, 14 
Ala. 466. (2) Where the holder of a 
note, after bringing suit thereon, has 
received from a surety part payment 
of the debt and costs, and has agreed 
to use diligence to collect the debt 
from the principal and to pay the 


Where a 
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ceeds thereof.?° 


by the creditor 
debt.?° 


quishment,?7 or 


surety one half of the amount he 
might be able so to collect, the hold- 
er is bound to resort to legal proceed- 
ings, if necessary, and will be liable 
for a breach of the agreement; he 
cannot set up that the principal could 
successfully defend the action by rea- 
son of the payment by the surety. 


Warfield v. Watkins, 30 Barb. (N. 
BYey) noi 
16. U. S.—Pope'v. U. S:, 14 Ct: Cl. 


446. 

Cal.—Gay v. Milwaukee Brewery, 
34. Cal.9AY75) 166 P2no17: 

Miss.—Anderson v. Western Union 
Mell Co. (7 MASS, Shi. 20s Ses. 

N. Y.—Richards vy. Steuben Coun- 
ty, 155 NYS 571 [aff 174 App. Div. 
491, 160 NYS 445 (rev on other 
grounds 226 N. Y..13, 122”NE 449) ].- 

Tenn.—Cox v. Hill, 5 Lea 146. 

IKng.—Mills v. Alderbury Union, 3 
Exch. 590, 154 Reprint 980. 

[a] Overpayment (1) made by 
mistake may be recovered by the 
surety. Pope v. U.'S.,.14,.Ct..Cl.. 446. 
(2). Where the liability of a surety 
on a bond is limited, he can recover 
the amount in excess of that called 
for by his bond, paid by him under 
a mistake of fact. Gay v. Milwau- 
ee Brewery, 34 Cal. A. 75, 166 P 

[b] Payments made for defaults 
of principal (1) occurring before the 
sureties became liable, under a mis- 
taken belief, induced by the credi- 
tor, that. he was liable for such de- 
faults, may be recovered, as made 
under a mistake of fact. Cox v. Hill, 
5 Lea (Tenn.) 146. (2) But pay- 
ments made for defaults for which 
the surety was not liable cannot be 
recovered on the ground of mistake 
or‘if the entire amount paid does not 
exceed the amount for which he knew 
he actually was liable at the time of 
such payment, although the defaults 
were unknown to the obligee. Pass 
v. Grenada County, 71 Miss. 426, 14 
S 447. 

[c] Failure to investigate no bar. 
—Where a surety on a bond of a 
private bank to a county treasurer, 
when demand was made on him, on 
failure of the bank, a county deposi- 
tary, failed to investigate to ascer- 
tain facts as to the ownership of the 
bank by a firm, and that a partner 
had died of which facts both the 
creditor and surety’ were ignorant, 
his failure did not bar his action 
against the county to recover money 
paid to extinguish a supposed liabil- 
ity. Richards v. Steuben County, 155 
NYS 571 [aff 174 App. Div. 491, 160 
NYS 445 (rev on other grounds 226 
N. Y. 13, 122 NB 449)]. 

17. Anderson v.. Western Union 
Nel, Co4" T71 Miss: (bl 2% Sus83s. 

Recovery of payments made by 
mistake generally see Payment 8§ 
312-329. 

18. Hardy Buggy Co. v. Paducah 
Banking Co., 183 Ky. 776, 210 SW 452; 
Manning v. Sweeting,’4 NYSt 842. 

19. Riggins v. Brown, 12 Ga. 271; 


Payments not recoverable. 
er back a payment which he has voluntarily made 
with full knowledge of all the facts,?1 although un- 
der a mistake of law,?? and which has been obtained 


[$§ 385-386 


creditor, he is not entitled to interest on the pro- 


A surety cannot recoy- 


in good faith and applied on the 


A surety cannot recover an amount paid 
for his release,?* although the principal afterward 
pays the debt in full.?® 

[§ 386] b. Payment after Discharge. 
may recover payments made by him, without knowl- 
edge of the facts, after he has been discharged by 
acts of: the creditor or obligee,?* as by the relin- 


A surety 


misappheation,?® of security, or by 


Law v. Hast India Co., 4 Ves. Jr. 824, 
31 Reprint 427. 

Right to interest on money paid 
through mistake generally see Inter- 


est § 61. 

20. Manning v. Sweeting, 4 NYSt 
842, 

21. Tancred v. Ft. Smith First 
Nat. Bank, 130 Ark. 520, 197 SW 1178; 
Geary v. Gore Bank, 5 Grant Ch. 
(Ont.) 536. 

fa] Illustration.—Where a surety 


on a note to a bank whom the bank 
claims as principal pays interest to 
the bank with knowledge of the facts, 
although he is later discharged from 
liability on the note by a release of 
the principal, he cannot recover from 
the bank the interest so paid. Tan- 
cred v. Ft. Smith First Nat. Bank, 
130 Ark. 520, 197 SW 1178. 

Recovery of voiuntary payments 
generally see Payment §§ 280-292. 

22. Pass v. Grenada County, 71 
Miss. 426, 14 S 447. 

[a] TIllustration.—Where a _ sure- 
ty on’the general bond of a county 
treasurer makes a payment to the 
obligee to avoid suit, knowing that 
the default of his principal is great- 
er than the amount paid, which is 
unknown to the obligee, under the 
mistaken belief that the bond se- 
cures school funds as well as gen- 
eral county funds, he cannot, on the 
ground of mistake or coercion, re- 
cover the amount paid in excess of 
the default as to the general fund. 
Pass vy. Grenada County, 71 Miss. 
426, 14 S 447. 

23. Meyer v. Central Nat. Bank, 7 
Ky. Op. 418. 

Wilson v. Whitmore, 140 Mass. 
469, 5 NE 304. 

25. Wilson v. Whitmore, supra. 

26. Riggins v. Brown, 12 Ga. 271; 
Chester v. Kingston Bank, 16 N. Y. 
336 [afi li Barb: 271]: Brown vi 
Williams, 4 Wend. (N. Y.) 360, 

Discharge generally see supra §§ 
150-319. 

27. Sumner v. Tuck, 10 Mo. A. 269 
[aff 90 Mo. 324, 2 SW 476]; Chester 
v. Kingston Bank, 17 Barb. 271 [aft 
16 N. Y. 336]; Cooper v. Wilcox, 22 
N.C. 90, 32 AmD 695; Dixon v. Ewing, 
3 Oh. 280, 17 AmD 590. 

[a] Evidence held sufficient, in an 
action for money had and received, 
to show that plaintiff as surety on 
a note had made payments thereon 
after the release of security by de- 
fendant as holder of securities giv- 
en by the principal. Sumner y. Tuck, 
ave A. 269 [aff 90 Mo. 324, 2 SW 

Relinguishment or loss of securi- 
ties see supra § 259. 

28. Bruce v. Laing, (Tex. Civ. A.) 
64 SW 1019. 

[a] Right not lost.—Where prop- 
erty pledged by the surety is taken 
to pay the debt after the creditor has 
diverted property pledged by the 
principal, the right of the surety to 
recover is not lost because he alleges 
his interest in the property to be 


—-— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


we 
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a release of the principal,?® or of the surety.*° 

[§ 387] ¢. Payment of Judgment. Where the 
surety has paid a judgment or decree against him, he 
may recover the amount so paid after a reversal 
thereof.*1 But where he pays a judgment against 
his principal, which is afterward reversed, he can- 
not recover from the judgment creditor, since there 

1s no legal privity between them, and the remedy of 
the surety is against the principal.*?_ So, also, the 
surety cannot recover on a contract of settlement 
made between a judgment creditor and principal, in 
regard to which there is no privity between the 
surety and the ecreditor.?* 

Suit by principal for surety. The fact that the 
surety has a remedy over against the principal for 
reimbursement,** or that the surety is authorized by 
statute to compel the principal to perform the ob- 
ligation for which the surety has bound himself,?5 
does not authorize the principal to sue, on behalf of 
the surety, for the recovery of money improvidently 
paid by the surety on a void judgment.?¢ 

[§ 388] d. Effect of Recovery from Principal. 
Where, after the surety has paid the debt, recovery 
is had by the creditor from the principal, the surety 
may recover from the creditor the amount obtained 
from principal,’7 or a proportionate part, if there 
are several sureties.2 Where the surety’s obliga- 
tion does not cover the whole amount due from the 
principal to the creditor, if, after the surety has paid 
the amount of his lability, a partial recovery is had 
by the creditor from the principal, the surety is en- 
titled to recover from the creditor such proportion 
on the amount so obtained as the whole of such 


amount bears to the total amount due from the prin- 
cipal.*9 

[§ 389] e. Payment by Cosurety. Where, after 
the full payment by one surety, a cosurety pays his 
proportionate part to the creditor, such cosurety can- 
not recover his payment,*® it being the duty of the 
creditor in such case to account with the surety who 
paid in excess of his share.41 

[§ 390] f. Usury.4? In accordance with the doc- 
trine permitting a debtor to recover usury paid by 
him,** in some jurisdictions a surety may recover 
back from the creditor or obligee usury paid by him- 
self;** and it has been held that, although the 
principal has reimbursed him, recovery of the usury 
must be had, not by the principal, but by the surety 
who paid it.45 Where a surety has paid usury for 
his principal, he has the right to sue for and reclaim 
it,*° unless he has been repaid the amount thereof 
by the principal.47 It has been held that, where the 
surety obtains a surrender of the original usurious 
obligation by giving his individual obligation there- 
for, this does not constitute a payment of the old 
obligation, and, in an action by the creditor to en- 
force the new obligation, the surety is entitled to 
credit for a usurious payment made on the old one.*® 

Payments by principal. It has been held that a 
surety in a bond may recover or claim credits thereon: 
for sums exacted from his principal as usurious in- 
terest.*® But on the other hand, the recovery of such 
voluntary payments is held to be a personal priv- 
ilege of the principal which does not inure to the 
benefit of, and cannot be recovered by, the surety,°° 
particularly where the interest has been paid on oth- 


Mon. (Ky.) 388. 


are liable, recovers a dividend from 
47. Kirkpatrick v. Wherritt, su- 


greater than shown by the evidence. 
the insolvent principal on the whole 


Bruce v. Laing, (Tex. Civ. A.) 64 
pra. 


SW 1019. 

Affirmative relief in case of loss or 
relinquishment of securities general- 
ly see supra § 266. 

Misapplication of security as dis- 
‘charge see supra § 260. 

29. Hirsh v. Munger, 3 Thomps. & 
Cc. (N. Y!) 290; Fox v. Litwiler, 12 
2.) Dist. oad. 

30. Iodge v. Boone, 3 Harr. & J. 
(Md.) 218. 

31. Williams v. Simmons, 22 Ala. 
425; Kalmbach vy. Foote, 79 Mich. 
236, 44 NW 603. 


32. Garr v. Martin, 20 N. Y. 306. 

33. Winter's App., 61 Pa. 307. 

[a] Thus, where a judgment cred- 
itor contracts with the principal to 
bid in certain land of the principal 
at sheriff’s sale, and release the judg- 
ment, but he assigns the judgment to 
another who compels a surety for the 
judgment to pay it, the latter could 


not recover on the contract. Winter’s 
App., 61 Pa. St. 307. 

34. See infra §§ 399-406. 

35. More v. Churchill, 155 Cal. 
3680 P19. 

36. More v. Churchill, supra. 

[a] Equity will not entertain suit 


by principal in an appeal bond for 
his surety, who is not complaining, 
for moneys improvidently paid by the 
surety on a void judgment, upon the 
ground that only by such suit can 
the principal prevent the expense of 
a suit by the surety against him on an 
indemnity bond, as plaintiff has, by 
his own averments, a defense there- 
to if it should be brought. More vy. 
Churchill, 155 Cal. 368, 101 P 9. 

37. Hardy Buggy Co. v. Paducah 
Banking Co., 183 Ky. 776, 210 SW 
452, 453 [quot Cyc]. 

38. Hardy Buggy Co. v. Paducah 
Banking Co., 183 Ky. 776, 210 SW 452. 

39. 
6 


80. 

[a] Zllustration.—Where the cred- 
itor, after payment by one surety of 
the amount for which the sureties 


Gray v. Seckham, L. R. 7 Ch. |, 


amount originally due from the prin- 
cipal, the surety who made payment 
is entitled to recover a share of such 
dividend bearing the same propor- 
tion to the whole dividend as the 
sum paid by the surety bore to the 


sum proved for by the creditor. Gray 
v. Seckham, L. R. 7 Ch. 680. : 
40. Wash v. Sullivan, (Tex. Civ. 


A.) 84 SW 368. 

41. Wash v. Sullivan, supra. 

42. Right of surety to recover 
usury paid from principal see Usury 
ES SCy.ey Loto I. 

43. See Usury [39 Cyc 1015, 1030 
et seq]. 4 

44. Whitehead v. Peck, 1 Ga. 140; 
Kirkpatrick v. Wherritt, 7 B. Mon. 
(Ky.) 388; Hahn v. Walker, 3 Dana 
(Ky.) 1883; Kock v. Block, 29 Oh. St. 
565; Moore v. Johnson, 34 W. Va. 672, 
12 SE 918. 

[a] Under statute.—Under a stat- 
utory provision that all payments of 
usurious interest are to be taken as 
payments on account of the principal, 
where the sureties on a note, given 
by way of renewal for money previ- 
ously loaned, are compelled to pay 
such note to an indorsee, who pur- 
chases the same bona fide before due, 
they may recover from the payee the 
amount of usury exacted by him from 
their principal, and which they have 
been compelled to pay to the holder 
by reason of the indorsement of the 
note. Kock v. Block, 29 Oh. St. 565. 

[b] In Ontario, where the surety, 
in taking accounts of the proceeds of 
collateral, claimed a_ refund for 
usury, the court held that over- 
charges beyond the lawful rate of in- 
terest, if paid, cannot be recovered 
back, or applied in reduction of a debt 
claimed to be due. Hutton v. Federal 
Bank, 9 Ont. Pr. 568. 

In action against principal see 
usury [39 Cye 1075]. 

45. Hahn v. Walker, 3 Dana (Ky.) 


183. 
46. Kirkpatrick v. Wherritt, 7 B. 


48. Moore v. Johnson, 34 W. Va. 
672, 12 SE 918. But see Guillinger 
v. Zahniser, 3 Pa. Cas. 555, 6 A°705 
(holding that, where the real estate / 
of a bankrupt is sold under a judg- 
ment, and is bid in by his assignee, 
and the latter sells it to a surety li- 
able for such judgment, under an 
agreement by which the surety is to 
pay the indebtedness to the judgment 
creditor, and the surety pays the as- 
signee, who pays the creditor, the 
amount paid was paid under the con- 
tract With the assignee, and the court 
will not look behind the contract of 
the assignee with the surety, and the 
latter cannot recover usury included 
in the amount paid). 


49. Crutcher v. Trabue, 5 Dana 
(Ky.) 80. 
[a] Under statute.—Under a stat- 


ute requiring a trustee of a county 
fund to keep an account of the inter- 
est and annually pay to the trustees 
of common schools in each district 
the proportion of interest due it, in an 
action on the bond of a trustee who 
misappropriated the fund, if any 
usury has been paid to any district, 
the cause of action to recover it ‘lies 
against the district, but the principal 
of the fund cannot’ be diminished 
through such usurious payment, and 
defendant surety cannot claim credit 
on that account, . S. Fidelity, etc., 
Co. v..Com., 104 SW 1029, 31 KyL 


iti Urey 
50. Mordecai. y. Stewart, 37 Ga. 
364; Savage v. Fox, 60 N. H. 17; La- 


moille County Nate Bank v. Bingham, 
50 Vt. 105, 28 AmR 490; Cady v. 
Goodnow, 49 Vt. 400; Ward v. Whit- 
ney, 32 Vt, 89. 

[a] In suit by payee of note (1) 
against the surety alone, the latter 
cannot avail himself of usurious pay- 
ments upon the note made by the 
principal. Sayage v. Fox, 60 N. H. 
17. (2) But it has been held that, 
where illegal interest is paid in ad- 
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er instruments,°! or in other transactions in which 
the surety was not bound as such.°? 

[$ 391] 7. Actions against Creditor®°*—a. At 
Law. <A surety may maintain an action at law 
against the creditor or obligee for damages, for the 
breach of an agreement by which the surety was in- 
duced to enter into the suretyship contract,°* or for 
fraud of the creditor or obligee in procuring him to 
sign the contract,®® in which action a judgment or 
decision in a prior action by the obligee against the 
surety, as to such fraud, is conclusive of such fact,°°® 
but not a judgment in a prior action in which the 
creditor or obligee did not participate.°* The sure- 
ty may also sue for damages for negligence or fraud 
on the part of the ereditor in preserving and-apply- 
ing collateral held by him,°® or for converting such 
collateral,®® and in such action the surety is not 
concluded by a judgment obtained against him by the 
ereditor in an action on the contract of suretyship 
wherein the surety set up the misappropriation of 
the collateral by the creditor as a defense, without 
pleading the same as a counterclaim, which defense 
was objected to by the creditor and ruled out by the 
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court.°° 

Surety for performance of contract has no right of 
action thereon against the obligee for money due un- 
der the contract,*! even though he is in fact the 
prinecipal,®? and even though he has performed the 
contract,®* unless, upon default of the principal, he 
performs the contract under authority of the terms 
of the agreement between the parties,°* or with the 
consent of the obligee,®® in which case he will be 
subrogated to all the rights of the principal.*® 

Set-off as defense, Where the surety sues the 
creditor in contract, the latter may avail himself of 
his right to proceed against the surety for the in- 
debtedness of the principal by way of set-off.°* 

[§ 392] b. In Equity—(1) In General. Subject 
to the rules relating to procedure in equity general- 
ly,°8 where there is no adequate remedy at law, a 
surety may bring a suit in equity against the credi- 
tor or obligee, for protection and relief as to his 
rights. and liabilities;°® such as to compel an ae- 
counting by the creditor of the collateral placed in 
his hands,*?® or to compel a release from liability, 
by reason of the creditor’s acts;*1 or for the adjust- 


vance upon, or is included in, a note 
by the principal, a surety who is com- 
pelled to pay the note will be entitled 
-to the same deduction that the princi- 
pal would, in the same circumstances, 
On account of the usury. Cole .v. 
Hills, 44 N. H. 227. 


‘SI. Cantey v: Blair, 19 S. ©. Hq. 46. 

52. Mordecai v. Stewart, 37 Ga. 
364, 4 ; 

[a] After principal has been ad- 


judged bankrupt, the surety cannot 

have the benefit of such payments of 

usury. Woolfolk v. Plant, 46 Ga. 422. 
53. Recovery of payments see su- 

pra §§ 385-390. 

“54'‘New York Store Mercantile 

Co. v. Gorham, 178.Ky. 535, 199 SW 


64. 

[a] Thus, an obligee in’a note or 
bond, who, by verbal promise to pro- 
cure additional surety, or to furnish 
other indemnity, induces an individ- 
ual to become bound as surety in a 
note or a bond of his debtor, is him- 
self legally bound by his undertak- 
ing, and is responsible to the prom- 
isee for the injury and damage done, 
which may inure to him 
breach of the promise. 
Hubble, 1 Ky. Op. 146. 

As not affecting surety’s liability 
see supra § 92. 


55. Province Securities Co. ‘v. 
Maryland Casualty Co., (Mass.) 168 
NE 252. 


Actions for fraud generally sce 
Fraud §§ 125-272. 

Fraud in inducing contract gener- 
ally see supra §§ 88-105. 

56. Province Securities Corp. v. 
Maryland Casualty Co., (Mass.) 168 
NE 252. 

{a] Conclusiveness of prior deci- 
sion.— Decision in an action by an ob- 
ligee against a surety on a bond that 
the obligee was not required to dis- 
close certain facts to the surety is 
conclusive against the right of the 
surety to recover in an action against 
the obligee for damages resulting 
from the obligee’s procuring the 
bond to be signed by the surety 
through wrongful failure to disclose 
certain facts. Province Securities 
Corp. v. Maryland Casualty Cos 
(Mass.) 168 NE 252. 

Res judicata generally see Judg- 
ments §§ 1154-1525. 


57. Guay v. Hastman, 77 N. H. 422, 
92 A 840. 
[a] Illustration.—A judgment re- 


covered by a bank against the surety 
upon a promissory note cannot be 
pleaded in bar of a subsequent action 


SS ee, 
For later cases, developments and changes.in the law see cumulative Annotations, same title, page. and note number. 


from “a | 
Murphy vy. | 


brought by the surety against a di- 
rector of the bank, who, without au- 
thority from his associates, fraudu- 
lently induced the surety to forbear 
suit against the maker of the note. 
Guay v. Eastman, 77 N. a one 98 A 
840. 

58. Roberts v. Yale Fir st Nat. 
Bank, 149 Mich. 507, 112 NW 1129. 

[a] Pleading.—-A declaration, in 
an,action by an indorser of a note 
against the indorsee for failure to 
enforce a chattel mortgage securing 
it, which alleges that the indorsee 
negligently permitted the security to 
lapse, and that fe fraudulently repre- 
sented that the note’ had been paid, 
and thereby induced the indorser to 
allow the mortgage -to lapse, and 
which demands damages from a levy 
under a judgment obtained by the in- 
dorsee against the indorser, does not 
state a cause of action on the theory 
that it was the duty of the indorsee 
to preserve and enforce the inortgage, 
and that, if it did not do so, it was li- 
able to the indorser, who as surety 
paid the note,’ Roberts v. Yale First 
Nat. Bank, 149 Mich. 507, 112 NW 
LAO : : 

Affirmative relief in case of loss or 
misapplication of funds or securities 
generally see supra § 269. 


59. Ely Walker Dry Goods Co. v. 
Karnes, (Mo. A.) 9 SW (2d) 245; De 
Graaf v. Wyckoff, 118 N. Y. 1, 22 NE 


1118. 

[a] Tllustration.—Where a surety 
consents that first mortgage bonds 
shall be substituted in place of those 
held by a’ creditor to secure a loan, 
the substituted bonds must be first 
mortgage bonds in fact as well as in 
name, and where, in such case, the 
creditor accepts bonds_which are in 
fact second liens, he is liable to the 
surety who is compelled to pay the 
principal debt for the conversion of 
the securities first held by him. De 
Sib lees v. Wyckoff, 118 N. Y. 1, 22 NE 

118. 

{[b] Evidence.—In such action 
evidence by the creditor that the 
surety received the proceeds of the 
surrendered securities is not admissi- 
ble, where the creditor does not prove 
or offer to prove that the surety re- 
ceived the proceeds in his original 
right thereto and without parting 
with any new consideration therefor. 
De Graaf v. Wyckoff, 118 N: ¥. 1,22 
NE 1118. 

Conversion of pledged property 
generally see Pledges §§ 104-154. 

60. De Graaf v. Wyckoff, 118 N. Y. 


1, 22 NE 1118. 

61. Philadelphia v. McLinden, 11 
Pa. Dist. 128, 26:Pa. Co. 28%;. Ferxis 
v.. Kingston, 12 U..C: Q. B. (Ont.) 436. 

Rights and liabilities of sureties on 
builders’ bonds generally see Build- 
ing and Construction Contracts §§ 
195-198. 

62;; Ferris ‘v. Kingston; 22, 0.16. 
Q. B. (Ont.) 436. 

63. Ferris v. Kingston, supra. 

[a] Thus, where one man takes a 
job of work, putting forth another 
person as his surety for the due per- 
formance of it, the surety cannot, by 
arrangement between the two, be in- 
truded upon the other party to the 
contract as the principal; if the sure- 
ty does the work it is for the person 
who undertook to do it and not for 
the other party to the contract. Fer- 


) ris'v.. Kingston, 12. U. C.-Q. B- (Ont.) 


436. 

Rights on building and construc- 
tion contracts generally see Building 
nS Construction Contracts §§ 195=— 
198. : 

64. Howard v. Holland Public 
Schools, 50 Mich. 94, 14 NW 712. 

65s. Hitchcock vi Un See27 (erp Cr 
185 [aff 164.U. S. 227, 17 SCt 142, 41 
L. ed. 412]; St. Peter’s Catholic 
Church v. Vannote, 66 N. J. Eq. 78, 
56 A 1087; McChesney v. Syracuse, 75 
Hun 503, 27 NYS 508. 


66. Sce Subrogation [37 Cyc 427]. 
67. Domestic Sewing Mach. Co. v. 
Saylor, 86 Pa. 287. 


Set-off to claim arising out of con- 
tract generally see Set-Off and Coun- 
terclaim [34 Cyc 680]. 

68. See Equity 21 C. J. pl. 

69. American Surety Co. v. Mills, 
232 Fed. 841, 147 CCA 35; Davidson 
v. Alfaro, 80 N. Y. 660; St. Croix Tim- 
ber Co. v. Joseph, 142 Wis. 55, 124 NW 


1049. 

dete ee Stringfield v. Graff, 22 Iowa 
ral Principal not necessary plain- 

tiff—Where an attorney receives 

from the principal collateral notes 


in satisfaction of a judgment against 
the principal and his surety, the lat- 
ter may maintain a, bill for an ac- 
counting without joining the princi- 
pal as plaintiff. Stringfield v. Graff, 


22 Iowa 438. 
Here generally see supra § 
71. Tennessee-Hermitage Nat. 


Bank v. Hagan, 218 Ala. 390, 119 S' 4: 
King v. Haynes, 35 Ark. 463; Reeves 
v. Jowell, (Tex. Civ. A.) 140 SW 364; 
Williams v. Brown, 70 W. Va. 472, 74 


—— 


x 


; §§ 392-393] 


ment of equities arising out of the contract.72, Where 
claums against a surety exceed the amount of the 
penalty of the bond, the surety may sue in equity 
to secure a pro rata distribution of the amount of 
the penalty between several claimants.7* Where a 
contractor’s surety seeks an equity in the reserve 
fund provided for the protection of creditors, and 
brings the creditors and all parties into court, he 
subjects himself to whatever direct judgment may be 
entered ypon his liability to any party." ; 

Motion by surety to satisfy judgment against him, 
on the ground of an unauthorized release of the prin- 
cipal, is equitable in its nature,7®> and should be 
granted where plaintiff in the judgment has no just 
right to enforce it.7% 

Property as surety. An owner of property which 
occupies the position of surety for the performance 
of a contract is entitled, in a proper case, to the rem- 
edies given by equity,‘? and he may have his proper- 
ty relieved of the burden by equitable application of 
set-offs by compelling the principal debtor to pay or 
by reducing the demand of the creditor to its equi- 
table proportion, and permitting the owner to redeem 
his property by the payment of the true amount 
due,‘® and, where the creditor has a valid claim 
against the principal debtor from which the prop- 
erty owner should be relieved by the application of 


[a] Illustration.—Where property | could 
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offsets, the latter is entitled to maintain a suit against 
the creditor to compel such offsets.7® 

Attorney’s fees. A surety is not entitled to attor- 
ney’s fees in a concursus proceeding brought by him, 
at the expense of creditors for whose benefit the bond 
was given.®° 

[§ 393] (2) Injunction..! A surety may main- 
tain a bill in equity to restrain the creditor from 
proceeding against him where he has been discharged 
by a release;*? or to restrain him from collecting 
from the surety more than the latter’s just propor- 
tion of the debt, where by the creditor’s act the sure- 
ty is deprived of his right of contribution from his 
cosureties;** or to restrain the creditor from. col- 
lecting a usurious debt from him,** and, if he was 
not a party to the usury, and was ignorant there- 
of, he may maintain his will without tendering the 
amount that is actually due.*> But a court of equity 
will not enjoin proceedings against a surety because 
the aggregate amounts sought to be recovered ex- 
ceed the penaity;*® and where a surety cannot ter- 
minate his liability by notice,’? the fact that he has 
given such notice, which is not acquiesced in by the 
creditor, gives the surety no ground for an injune- 
tion to restrain the creditor from proceeding against 
him. on his bond;*%* and it has been held that he is 
not entitled to enjoin the entry of a judgment against 


in favor of | Joseph, 142 Wis. 55, 124 NW 1049. 


of the principal debtor sufficient to 
pay the debt and held under levy by 
virtue of an execution is released, at 
the instance of the creditor, after 
service of statutory notice from the 
surety to make the debt out of the 
property of the principal, the surety 
may, in equity, compel the execution 
of a release of a lien of the judg- 
ment as to his property as constitut- 
ing a cloud on his title. Williams v. 
Brown, 70 W. Va. 472, 74 SE 409. 

[b] Parties.x—The principal on a 
note is not a necessary party to a 
suit by the surety to be released 
from liability. Reeves v. Jowell, 
(Tex. Civ. A.) 140 SW 364. 

{e] Burden of proof.—A _ surety 
claiming a discharge from a failure of 
the creditor to sue the _ principal 
debtor after notice to him to sue 
must clearly show the nature and 
terms of the notice. King v. Haynes, 
35 Ark. 463. 

{d] Instructions held not errone- 
ous relative to relation of principal 
and surety and of unauthorized re- 
lease of principal releasing surety. 
Tennessee-Hermitage Nat. Bank v. 
Hagan, 218 Ala. 390, 119 S 4. 

Discharge from liability generally 
see supra §§ 188-196. 

72. Maryland Casualty Co. v. Dun- 
kirk Water Comrs., 21 F. (2d) 1005; 
U. S. Fidelity, etc., Co. v. California- 


Arizona Constr. Co., 21 Ariz. 172, 186 
P 502. ; 1 
[a] Ilustrations.—(1) Equity has 


jurisdiction of a suit by a surety to 
adjust matters arising out of a de- 
faulted building contract, including 
the right to certain funds and to re- 
quire an accounting by parties to 
whom payments have been made from 
such funds. Maryland Casualty Co. 
v. Dunkirk Water Comrs., 27 F. (2d) 
142; Maryland Casualty Co. v. Dun- 
kirk Water Comrs., 21 F. (2d). 1005. 
(2) Where a street contractor, having 
performed work under contracts, is 
adjudged a bankrupt, the contractor’s 
surety, liable to creditors who had 
filed claims, could begin action to sub- 
ject the proceeds of the contracts to 
the payment of claims or to be sub- 
rogated to the rights of creditors, and 
to -prevent a multiplicity of suits, 
could join creditors as defendants to 
determine its liability, and the court, 
in order to afford complete relief, 


£50. ,C., J.—16] 


each of the several claimants against 79. 


the surety. U. S. Fidelity, etc., Co. 
v. California-Arizona Constr. Co., 21 
Ariz. 172, 186 P 502. 

73.. American Surety Co. v. Mills, 
232 Fed. 841, 147 CCA 35. . 

74. Maryland Casualty Co. v. 
Washington Nat. Bank, 92 Wash. 497, 
159 P 689. 

75. Tennessee-Hermitage Nat. 
Bank v. Hagan, 218 Ala. 390, 119 S 4. 

76. Tennessee-Herniitage Nat. 
Bank v. Hagan, supra. 

77. St. Croix Timber Co, v. Joseph, 
142 Wis. 55,124 NW 1049. 

[a] Parties.—(1) In a suit by an 
owner of logs, subject to a lien for 
labor performed for the contractor, 
to cut the logs, to compel the lien 
claimants, to whom plaintiff stands in 
the position of surety, to apply the 
demands due from each of them to the 
contractor to the extinguishment of 
their claims, plaintiff may join, as a 
proper party, a third person indebted 
to the owner as a result of a trans- 
action between the third person and 
the contractor resulting from the fact 
that they were partners in mercantile 
business, and that supplies advanced 
by the owner to the contractor passed 
to the third person. St. Croix Timber 
Co. v. Joseph, 142 Wis. 55, 124 NW 
1049. (2) The contractor is a neces- 
Sarny. panty in such, suit. .) St...) Croix 
Timber Co. v. Joseph, supra. 

78. St. Croix Timber Co. vy. Joseph, 
supra. 

[a] Thus, where claimants for a 
lien, under a statute giving to any 
person performing any labor on logs 
a lien on the material, had lien claims 
for labor performed for a contractor 
to cut logs, and filed liens for the bal- 
ance due, and by collusion with the 
contractor refrained from applying 
against the balance demands due from 
each claimant to the contractor, which 
were equitably the subject of set-off 
against the lienable claim, the owner 
of the logs occupying the position of 
a surety, the lien claimants in a suit 
by the owner to compel application of 
the set-off to the extinguishment of 
the principal debt must make the set- 
off, but they are entitled in such ac- 
tion to all the advantages resulting 
from an attachment of the logs and a 
foreclosure of their liens by separate 
actions. St. Croix Limber Co, vy. 


St. Croix Timber Co. v. Joseph, 
supra. 

80. McDonald v. Harris Gas, ete., 
Co., 2) Tua. A. 241. as 

81. Injunctions generally see In- 
junctions 31 C. J. p 1. 

82. Hawkins v. Hall, 38 N. C. 280; 
Trabing v. Albany County, 1 Wyo. 
ane Walker v: Brooks, 4 Wkly. Rep. 


[a] Principal is not proper com- 
plainant in the bill if the surety only 
is discharged. Hawkins v. Hall, 38 
N. C. 280. 

83. Williams v. Carr, 76 W. Va. 
139, 85 SE 69. 

[a] Ilustration.—Where two only 
of several sureties on a bond of in- 
demnity appeal from a joint decree 
against all in favor of the obligee 
therein, and on grounds of defense 
peculiar to them, and growing out of 
the conduct of the obligee toward 
the principal in the bond, such decree 
is reversed, and the bill dismissed as 
to those appealing, and whereby the 
surety not appealing is deprived of 
right of contribution from his cosure- 
ties, equity at the suit of the surety 
remaining bound by the obligation 
and the decree thereon, or of his as- 
signee, will enjoin the obligee from 
collecting from him a greater amount 
than his just and equitable propor- 
tion of the debt or obligation so de- 
creed against him and his cosureties. 
Williams v.. Carr, (6, W.Va dooy Sp 
SE 69. 

84. 
A 625. 

Recovery of usury paid see supra § 

0 


Hazel v. Sinex, 6 Del. Ch. 19, 6 


85. Hazel v. Sinex, 6 Del. Ch. 19, 6 
A 625. 
86. Craig v. Milne, 25 Grant Ch. 


(Ont,) 259. 

87, See Supra, >) Los. 

88. Gordon v. Calvert, 4 Russ. 581, 
4 EngCh 581, 38 Reprint 924 [aff 2 
Sim. 253, :2 HngCh 253, 57 Reprint 
784] (where a principal is bound for 
indefinite period and one surety for 
such period dies and his executor no- 
tifies creditor that she would not re- 
main surety, after which creditor re- 
quired new additional bond of prin- 
cipal, and then both the other surety 
and new surety and principal die, 
with latter deficient since notice, held 
that executrix could not restrain 
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him where such relief would prejudice the legal 
rights of the ecreditor.’® 

Restraining execution. Where the rule obtains 
that the property of the principal must first be lev- 
ied on for the principal indebtedness,®® a surety 
may obtain an injunction to restrain the taking of his 
property until after the principal’s property has been 
subjected;°®! and this rule applies although the only 
available property of the principal is encumbered, 
if his interest therein can be sold for the amount 
of the execution.®? The surety is also entitled to an 
injunction restraining an execution against his prop- 
erty to satisfy a judgment against the principal and 
surety where, after the judgment is entered, a stay 
of execution is granted to the principal by the cred- 
itor without the surety’s assent;°* and is entitled to 
exoneration in full by injunction against an execution 
sale of his property, after a release of the principal 
debtor’s property from a judgment lien and extension 
of time for payment without the surety’s consent.®* 
A surety cannot have the enforcement of a judgment 
against him and his solvent principal restrained on 
the ground of the latter’s primary liability, since he 
has an adequate legal remedy by paying the debt 
and suing the principal for reimbursement.°® 


ereditor from suing). ment. 
89. Sea Isle City Realty Co. v.|18 SW 540. 
Ocean City First Nat. Bank, 87 N. J. 92. 
Eq. 84, 99 A 929. 27, 3 NW 
{a]. Illustration. — The indorsers 93. 
on a note given by a dissolved cor- | NW 911. 
poration were not entitled to a pre- [a] 


‘liminary injunction restraining en- 
try of a judgment against them, not- 
withstanding the usual right of a 
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Hill v. Crowley, 55 Ark. 450, 
ae v. Cavanagh, 53 Iowa 
ee Va Sigler, 82 Iowa 94, 47 
Burden of proof is on defend- 


ant to prove surety’s assent to stay. 
one v. Sigler, 82 Iowa 94, 47 NW 


[§§ 893-394 . 


Conclusiveness of previous judgment. On a bill 
for injunctive relief against a judgment rendered 
against him on his bond, a surety cannot, in the ab- 
sence of fraud, contest the merits of a previous judg- 
ment or decree rendered against his principal,®* and, 
therefore, where his principal does not appeal from 
an order dissolving an injunction, his surety has no 
right to another injunction on the same ground.®? 

[§ 394] B. As to Principal*—1. Before Payment 
or Satisfaction of Principal Debt or Obligation—a. 
In General. Whether a surety is deemed to be a 
creditor of his principal from the date of his surety- 
ship or from the date-of his payment of the debt de- 
pends very much upon the character of the remedy 
or redress he may seek.°& While many of the rights 
of a surety depend upon payment by him,®® he pos- 
sesses many before payment; and such rights have 
their inception as soon as he executes the instru- 
ment,? and are fixed by the law in force at that time.? 
Thus, although in some cases the contrary has been 
asserted,? it is generally held that the relation of 
debtor and creditor exists between the principal and 
surety from the time the contract of suretyship is 
made.* Usually, however, the surety, before pay- 
ment, cannot interfere with the right of the principal 
effect that a surety, when he assumes 
the relation, becomes contingently 
the creditor of the debtor). 

Ala.—Smith v. Young, 173 Ala. 190, 
55 S 425. 


Ark.—Griffin v. Long, 96 Ark. 268, 
131 SW 672, 35 LRANS 855, AnnCas 


1912B 622. 
Colo.—Jackson v. McKeown, 79 


Colo. 447, 246 P 277. 


surety to have the debt paid by or 94. Traywick v. Gunn, (Tex. Civ. Ill.—Hatfield v. Merod, 82 Ill. 113. 
out of the property of the person pri-| A.) 293 SW 273. : But see Morrison vy. Cassell, 25 Ill. 
marily liable, where it appeared that 95. Stein v. Benedict, 83 Wis. 603, | 368 (where the court said: ‘Cassell 


to deny the creditor the right to pro- 
ceed against the sureties during the 
long time that it would take to wind 
up the affairs of the corporation 
would be a substantial detriment of 
his legal rights; the equitable rights 
of the indorsers being available to 
them only where the legal rights of 
others will not be substantially prej- 
udiced by their exercise. Sea Isle 
City Realty Co. v. Ocean City First 
Nat. Bank, 87 N. J. Eq. 84, 99 A 929. 

90. See supra §§ 365, 366. 

91. Hill v. Crowley, 55 Ark. 450, 18 
SW 540; Barnes v. Cavanagh, 53 Iowa 
27, 3 NW 801; Greenberg v. Leff, (N. 
J. Ch.) 146 A 196; Denson v. Taylor, 
(Tex. Civ. A.) 132 SW 811. 

_{a] Under statute.—Under a stat- 
ute providing that the levy of an ex- 
ecution shall first be made on the 
property of the principal in the coun- 
ty in which the judgment is rendered, 
a surety may not obtain an injunction 
to restrain a sale of his property un- 
der an execution, unless he shows by 
the execution that he is a surety, and 
that the principal has property in the 
county in which the judgment was 
rendered sufficient to satisfy the judg- 
ment. Denson vy. Taylor, (Tex. Civ. 
A.) 132 SW 811. 

{b] In behalf of surety’s vendee. 
—Where a judgment was recovered 
against the administrator of an es- 
tate and a surety on the bond of such 
administrator, and the surety has re- 
ceived nothing either from the assets 
of the estate or from the adminis- 
trator as such, and is insolvent, and 
the administrator has converted the 
interest of the judgment creditor in 
the estate, and is solvent, the judg- 
ment creditor will be restrained from 
selling lands purchased by plaintiffs 
of the insolvent surety until the prop- 
erty of the administrator has been 
subjected to the payment of the judg- 


53 NW 891. 

96. McBroom vy. Sommeryille, 2 
Stew. (Ala.) 515. 

[a] Surety on injunction bond, 
who files his bill for relief against 
a judgment. rendered against him on 
the bond, cannot go into the merits 
of the previous decree’ rendered 
against his principal, nor of the orig- 
inal judgment at law which has been 
enjoined, where no fraud is alleged in 
the rendition of the decree. Mc- 
proom v. Sommerville, 2 Stew. (Ala.) 


97. Ross v. Woodville, 4 Munf. (18 
Va.) 324, 

98. Loughridge v. Bowland, 52 
Miss. 546. 


Right of surety to set aside fraud- 
ulent conveyance of principal see 
Fraudulent Conveyances § 127. 

99. See infra §§ 399-416. 

1. See cases infra this section; 
and §§ 395-398. 

Implied agreement to indemnify 
surety arising upon execution of con- 
tract see infra § 417. 

2. Washburn v. Blundell, 75 Miss. 
266, 22 S 946. 

12 B. Mon. 


3. Rice vy. Downing, 
(Ky.) 44;‘ Derouen v. Norres, 49 La. 
Ann. 1131, 22 S 669; Kearne v. Keath, 
63 Mo. 84; Lion Bonding, etc., Co. v. 
Austin, (Tex. Civ. A.) 208 SW 542 
(all holding that the surety becomes 
a creditor only by the fact of pay- 
ment). 


[a] Rule applied in attachment 
proceedings. Rice v. Downing, 12 B. 
Appoea wits 44; Hearne v. Keath, 63 

0. 84, 


4. U.S.—Mellette Farmers’ El. Co. 
v. H. Poehler Co., 18 F. (2d) 430; U.S. 
Fidelity, ete., Co. vy. Centropolis Bank, 
LT BE A20) S91353) Adune2oo Cox ave 
Gould, 6 F. Cas. No. 3,301, 4 Blatchf. 
341. And see Livingstone v. Heine- 
man, 120 Fed. 786, 57 CCA 154 (to the 


*By FELIX C. GRABER (§§ 394-464). 


and Jordan in either event were only 


sureties, but when they . » paid 
the debt... they became credi- 
tors’’). 


aon .—Leach v. Bassman, 227 NW 


Mass.—Byers v. Franklin Coal Co., 
106 Mass. 131; Rice v. Southgate, 16 
Gray 142. See also Winslow v.- Otis, 
5 Gray 360, 364 (where the court said: 
“As the plaintiff was compelled, in 
consequence of that [suretyship] 
engagement, to pay money for Man- 
ners, there arose between them the 
relation of debtor and creditor’’). 

Miss.—Loughridge v. Bowland, 52 
Miss. 546. 

Okl.—Kahn v. wee 22 Okl. 666, 
98 P 921, 132 AmSR 665. 

[a] In North Carolina (1) it has 

been held that, if the obligation is 
paid by the surety, a new debt arises 
by implication of law, which is essen- 
tially different from the contract 
which existed between the parties 
and the creditor, and cannot be said 
to arise out of such contract. Smith 
vy. Moore, 63 N. C. 138. (2) But the 
contingent liability of the surety to 
an insolvent principal is in the view 
of a court of equity a debt itself. 
Scott v. Timberlake, 83 N. C. 382. 
_ (b] Im Tennessee (1) it has been 
intimated that the surety becomes a 
creditor of the principal upon the 
payment of the debt, or at the earli- 
est, upon the rendition of a judg- 
ment against the surety. Marshall y. 
Hudson, 9 Yerg. 57. (2) But the cor- 
rectness of this intimation was doubt- 
ed in a subsequent case. Maxey v. 
Carter, 10 Yerg. 521. 

{c] Express contract.—Since the 
relationship arises under the implied 
contract, a fortiori such results must 
follow when an express contract of 
andera nity. is made. U.S. Fidelity, 

Co. v. Centropolis Bank, 17 F. 
(2a) 913; 53 ALR 295. 
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to deal with his property as he pleases.® Ordinarily, 
and this is the common-law rule,® where one is surety 
for another for the payment of a debt, the right of 
action by the surety against the principal,’ or against 
his estate,* accrues at the time of the payment by 
the former; and the payment must be made before 
the action for reimbursement is brought,® notwith- 
standing the surety became such through misrepre- 
In some jurisdictions this 
rule has been changed or modified by statute.11 
[§ 395] b. As to Debts Due Principal from Sure- 
ty. When the surety is sued by the principal on a 
claim held by the latter against the former, the mere 
fact of the suretyship will not be a defense to the 
surety if no action has been taken against him on the 
debt for which he is surety;!2 nor will it be a de- 


sentations made to him.?° 


In action to set aside fraudulent 
conveyance see Fraudulent Convey- 
ances § 127. 

5. Jennings v. Shropshire, 9 B. 
Mon. (Ky.) 431; Johnson v. Morrison, 
5 B. Mon. (Ky.) 106; Buford v: Fran- 
cisco, 3 Dana (Ky.) 68; Brown v. Ker- 
rigan, 4 Redf. Surr. (N. Y.) 146; Web- 
ster v. Brown, 2 S. C. 428. But see 
Stenhouse v. Davis, 82 N. C. 432 
(holding that, where an insolvent ad- 
ministrator had had land sold by him 
bought in for his own benefit, and a 
judgment was recovered against the 
surety for the purchase price, the 
surety is entitled to an order restrain- 
ing the administrator from using or 
assigning the commissions due him 
from the estate until the determina- 


tion of an action begun by the surety |° 


against him). 

[a] Thus a surety for an admin- 
istrator cannot prevent payment of 
money to him by alleging that the 
latter probably had administered the 
estate so as to render the surety lia- 
ble. Brown y. Kerrigan, 4 Redf. Surr. 
(N. Y.) 146. 

6 Litler v. Horsey, 2 Oh. 209. 
And see cases infra note 7. 

7. Ala.—Smith v. Young, 173 Ala. 
190, 55 S 425; Smith v. Pitts, 167 Ala. 
461, 52 S 402; Winston v. Farrow, 
40 S 53; Landrum vy. Brookshire, 1 
Stew. 252. 

Del.—Jefferson v. Tunnell, 
Che 135. 

Ill.—Bonham y. Galloway, 13 Il. 
68;°. Shepard .v. 'Ogden,. 3° Ill 257; 
Gould v. Tilton, 161 Ill. A. 142. 

Ind.—Hunter v. Ft. Wayne First 
Nat. Bank; 172 Ind. 62, 87 NE 734; 
Covey v. Neff, 63 Ind. 391; Stearns 
v. Irwin, 62 Ind. 558; U. S. Fidelity, 
ete., Co. v. State, 69 Ind. A. 638, 122 
NE 598; Christian v. Highlands, 32 
Ind. A. 104, 69 NE 266. 

Iowa.—Dennison v. Soper, 33 Iowa 
183; Walker v. Lathrop, 6 Iowa 516. 

Ky.—Bowman v. Wright, 7 Bush 
375; Wood v. Berthoud, 4 J. J. Marsh. 
303; Kirkland v. Burton, 11 Ky. Op. 
86; Darch v. O’Neal, 9 Ky, Op. 549. 

La.—Bannon v. Barnett, 7 La. Ann. 
105; Forest v. Shores, 11 La. 416. 

Me.—Longfellow v. Andrews, 45 
Me. 75; Ingalls v. Dennett, 6 Me. 79. 

Mass.—Swift v. Crocker, 21 Pick. 
241; Gardner v. Cleveland, 9 Pick. 334. 

Miss.—Weir-Booger Dry Goods Co. 
v. Kelly, 80 Miss. 64, 31 S 808. _ 

Mo.—Citizens’ Bank v. Burrus, 178 
Mo. 716, 77 SW 748; Huse v. Ames, 
104 Mo. 91,.15 SW 965; Hearne v. 
Keath, 63 Mo. 84; Hildrith v. Walk- 
er, (A.) 187 SW 608; McCormick v. 
Obanion, 168 Mo. A. 606, 153 SW 267. 

Nebr.——Minick v. Huff, 41 Nebr. 516, 


2 Del. 


59 NW 795. 
N. H.—Conn v. Coburn, 7 N. H. 368, 
26 AmD 746. 


Ni Ye——Hanmay ov. eel gd. Bp D: 
Smith 432; Powell v. Smith, 8 Johns. 
249. 

N. C.—Ponder’v. Carter, 34_N..C. 


‘942: Green v. Williams, 33 N. C. 139; 


Reynolds v. Magness, 24 N. C. 26; 
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Hodges v. Armstrong, 14 N. C. 2538. 

Oh.—Burdsall v. Chrisfield, 1 Disn. 
51, 12 Oh. Dec. (Reprint) 481. 

Pa.—Miller v. Howry, 3 Penr. & W. 
374, 24 AmD 320; Morrison vy. Berk- 
ey, 7 Serg. & R. 238; McConaghy’s 
Hst., 13 Phila. 399. 

S. C.—Hellams v. Abercrombie, 15 
S. C. 110, 40 AmR 684. : 

Vt.—Bullard v. Brown, 74 Vt. 120, 
52 A 422. 

Wis.—Barth v. Graf, 101 Wis. 27, 
76 NW 1100. 

Wyo.—Newell v. Morrow, 9 Wyo. 1, 
59 P 429. 

See also Tuason, Inc. v. Machuca, 
46 Philippine 561 (recognizing the 
rule but allowing reimbursement in 
view of special agreement). 

[a] When parties exchange their 
memorandum checks for mutual ac- 
commodation, a right of action in be- 
half of one against the other does not 
accrue until plaintiff has paid the 
check given by him. Burdsall_ v. 
Chrisfield, 1 Disn. (Oh.) 51, 
Dec. (Reprint) 481. 

8. Cal.—Hill’s Est., 67 Cal. 238, 7 
P 664. 

Ind.—Covey v. Neff, 63 Ind. 391. 

Tenn.—Marshall v. Hudson, 9 Yerg. 
bit; 

Tex.—Ennis v. Cocke, 2 Tex. 592. 

Eng.—Re Parrott, 63 L. T. Rep. N. 
SeoUlds ; 

But see Walker v. Drew, 20 Fla. 
908 (holding that the claim of a sure- 
ty for a matured debt of a decedent 
is provable against his estate). 

{a] Thus, when the demand does 
not accrue until after the death of the 
principal, a judgment against , the 
surety must be paid before the surety 
can go against the estate. Hill’s Est., 
61 Cally 238, TP 664, 

{[b] Surety for bankrupt has been 
held not entitled to prove for pur- 
pose of voting at first meeting unless 
he has paid the debt. Re Parrott, 
63 Ine 'T. Rep. N.S. 777) But sée In 
re Herepath, 7 Morr. Bankr. Cas. 129, 
190 (holding that such a surety is 
entitled to prove for something, and 
leaving it to be determined for what 
amount the proof shall stand). 

9. See infra § 408. 

Enforcement of payment -or other 
exoneration see infra § 396. ° 

10. Citizens’ Bank v. Burrus, 178 
Mo. 716, 77 SW 748. 

11. See statutory provisions; 
cases infra this note. 

[a] Grounds for attachment. — 
Where the statute provides that a 
surety may maintain an action 
against his principal to obtain indem- 
nity against the debt or liability for 
which he is bound, before it is due, 
whenever any of the grounds exist 
upon which an order may be made for 
arrest and bail, or for an attachment, 
it is not necessary that sureties, be- 
fore they can sue their principal, 
must pay or settle the debt for which 
they are bound by the terms of the 
obligation which they signed as sure- 
ties and that such payment must be 


12 Oh. 


and 
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fense against the personal representative of the prin- 
cipal;'* and it is held that he cannot refuse to pay 
claims which have been assigned to the principal, if 
the surety has not paid anything on the debt for 
which he is liable, although judgment has been ob- 
tained against him.1* The principal has the right to 
assign to the creditor, as security, a debt due from 
the surety to thé principal,!® but an oral agreement 
between the principal and the surety that a debt of 
the latter to the former shall go in satisfaction of 
the liability about to be assumed by the surety will 
not prevail over an oral assignment of the debt by 
the principal to a third person before the surety be- 
came bound.'® A surety who has been fully indemni- 
fied by the principal cannot object to paying a debt 
owing by him to the prineipal.17 


If, however, the 


pleaded. Walton vy. Williams, 5 Okl. 
642, 49 P 1022. 

[b] In Louisiana, under Code Civ. 
Proc. art 3026, a surety was given the 
right to sue the principal for indem- 
nification when a suit for payment 
exists against him; when the princi- 
pal has become bankrupt; when the 
principal was bound to discharge him 
within a given time; and when the 
debt has become due by -the expira- 
tion of the time for which it was con- 
tracted. (1) The party suing must 
bring himself within the _ statute. 
Edwards v. Prather, 22 La. Ann. 334. 
See also Iberia Cypress Co. v. Chris- 
ten, 112 La. 448, 36 S 490; Mudd v. 
Rogers, 10 La. Ann. 648; Gillet v. 
Rachal, 9 Rob. 276; Thompson v. Wil- 
son, 13 La. 138; Dickey v. Rogers, 7 
Mart. N. S. 588 (all applying statute). 
(2) Such provisions give a remedy 
which the surety of an administra- 
tor exercises in his name personally 
and in no wise for or on account of 
creditors of the estate nor by virtue 
of any right of action borrowed by an- 
ticipation froin the creditor. Derouen 
v. Norres, 49 La. Ann. 1131, 22 S 669. 

12. Ky.—Walker v. McKay, 2 Metc. 


294. 

La.—McDowell 10 La. 
Ann, 31. 

Me.—Robinson v. Safford, 57 Me. 
163; Perkins v. Hitchcock, 49 Me. 468. 
His tik Baas): v. Wolcott, 15 Gray 


Sy oR RNS v. Fechter, 47 Mo. 

N. Y¥.—McCormick vy. Sullivan, 71 
Hun 333, 24 NYS 1117. But see Han- 
nay v. Pell, 3 E. D. Smith 432 (hold- 
ing that, under the code provisions 
allowing equitable defenses and coun- 
terclaims and permitting the court to 
grant him any affirmative relief to 
which he may be entitled, where judg- 
ment has been recovered against the 
surety, relief may be granted to the 
surety in an action against him by 
his principal on a money demand by 
requiring plaintiff to pay the judg- 
ment after deducting the amount of 
the claim sued on and due from de- 
fendant and by providing that pay- 
ment by defendant of such amount on 
the judgment shall discharge him 
from plaintiff's claim). 

Pa.—Belatsky v. Kaplan, 17 Pa. 
Dist. 166. 

Wis.—Kinsey v. Ring, 88 Wis. 536, 
53 NW 842. 

Que.—National Real Est., ete., Co. 
v. Stuart, 61 Que. Super. 506. 

[a] Signing note to raise money 
to satisfy a judgment against him, 
which the surety has not paid, is not 
sufficient to entitle him to set off 
the judgment against a debt due to 
his principal. Jones v. Wolcott, 15 
Gray (Mass.) 541. 


Venn eLOols, 


13. Tyree v. Parham, 66 Ala. 424. 

14. Root v. Moriarty, 39 Ind. 85. 

15. Miller v.. Cherry, 57. N. C. 197. 

16. Newby v. Hill, 2 Metce. (Ky.) 
530. 

17. Holden v. Gilbert, 7 Paige (N. 
aya Osa 
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principal,*® or his estate,1® is insolvent, equity recog- 
nizes the right of the surety to retain any funds of 
the principal in his hands, and the principal will not 
be allowed to recover from his surety without first 
The rule has been held to 
apply even as against an assignee of the principal ;*? 
but some authorities refuse so to apply it.?? 

Stay of proceedings when creditor’s action pend- 
ing. If a surety sued by his principal does not ob- 
ject that suit has been begun against him on the debt 
for which he is lable as surety, it is discretionary 
with the trial.court afterward to allow a stay of 


indemnifying the latter.?° 


proceedings.?? 
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come surety.*# 


oneration.?° 


[§§ 395-396 


ecutor, and who becomes surety for a creditor of the 
estate can apply the debt due by the testator to- 
ward the discharge of the sum for which he has be- 


[§ 396] c. Enforcement of Payment or Other Ex- 
Before maturity of the debt or accrual 
of liability the surety has no right of action in equity 
to be indemnified against apprehended danger of loss 
by reason of his undertaking.?® 
however, although he has not been troubled by the 
creditor, he has ‘the right, before payment, to go into 
a court of equity, at any time, to compel payment 


After maturity, 


of the debt by the principal,?7 or from the estate 


In an administration suit a devisee, who is the ex- 


18. Conn.—Merwin v. Austin, 58 
Conn. 22, 18 A 1029, 7 LRA 84. 

Miss.—A bbey Vv. Van Campen, 
Freem. 273. 
Bek C.—Scott v. Timberlake, 83 N. C. 
Oo . 

Pa.—Craighead v. Swartz, 219 Pa. 
149, 67 A 1003. 

Tenn.—Cockrill _ v. People’s Savy. 


Bank, 155 Tenn. 342, 293 sw 996. 

W. Va.—Mattingly v. Sutton, 19 W. 
Wan 9. 

fa] Injunction to restrain proceed- 
ings on behalf of an insolvent prin- 
cipal to enforce an indebtedness due 
from the surety to the principal un- 
til the extent of the liability of the 
surety upon obligations of the prin- 
cipal to third parties can be ascer- 
tained is a proper remedy of the sure- 
ty. Cockrill v. Peopie’s Sav. Bank, 
155 Tenn. 342, 293 SW 996. 

19. Walker v. Dicks, 80 N. C. 263; 
Beaver v. Beaver, 23 Pa. 167; Barnes 
wa Barnes, 106°Va.'319,-56 SE 17.2: 
Matter of Joint Stock Companies Acts, 
4 DeG. J. & S. 756, 69 EngCh 579, 46 
Reprint 1116. 

[a] In bankruptcy or winding-up 
proceedings.—While ordinarily the 
debtor of a bankrupt’s estate or an 
estate being wound up cannot buy up 
counterclaims subsequent to the bank- 
ruptey or the winding-up order for 
the purpose of making a set-off, it 
is otherwise where there is an actual 
ownership of a counterclaim arising in 
consequence of Some anterior matter; 
where a company upon failure to 
make payment under a mortgage gaye 
the mortgagee a promissory note, and 
subsequently a winding-up order was 
made and the surety of the mortgagor 
procured the mortgage debt to be paid 
and a transfer of the securities, in- 
cluding such promissory note, which 
was dishonored when it fell due, and 
then obtained a transfer of the note 
to himself, he should be allowed to 
set off his claim on the promissory 
note against the sum due him for 
ealls. Matter of Joint Stock Com- 
panies Acts, 4 De G. J. & S. 756, 69 
EngCh 579, 46 Reprint 1116. 

20. Abbey v. Van Campen, Freem. 
(Miss.) 273; Beaver v. Beaver, 23 Pa. 
167; Mattingly v. Sutton, 19 W. Va. 
19. And see Ross v. McKinny, 2 
Rawle (Pa.) 227 (holding that, in an 
action to recover a legacy, the ex- 
ecutor is entitled to a conditional ver- 
dict that will permit him to retain the 
legacy until he has been indemnified 
against a demand for which the testa- 
tor was surety for the legatee, the 
estate not being required to be put to 
its action against the principal, suc- 
cess in which is “at least doubtful’). 

21. In re Reynolds, 20 F. Cas. No. 
11,724, 16 NatBankrReg 158; Scott v. 
Timberlake, 83 N. C. 382; Walker. v 
Dicks, 80 N. GC. 263; Battle v. Hart, 
LT NCSL Craighead v. Swartz, 219 
Pa. 149, 67 A 1003.’ And see Sullivan 
v. Bankers’ Surety Co., 59 Misc. 54, 
112 NYS 173 (where assignor’s abil- 
ity to satisfy his surety’s claim was 


said to be “problematical’’), 

22. Kinsey v. Ring, 83 Wis. 536, 
53 NW 842. 

23. Richardson v. Merritt, 74 Minn. 


354, 77 NW 234, 407, 968. 
Stay of proceedings generally see 
Actions §§ 416-442. 


24. Goldsmith v. Goldsmith, 17 
Grant Chi (Ont,) 213. 
25. Judgiuient see infra § 362. 


Right of surety to require creditor 
to exhaust remedy against principal 
see infra § 365. 

26. American Bonding, etc., Co. v. 
Logansport, ete., Gas Co., 95 Fed. 49. 

EBecourse to security or indemnity 
seer inftrats / 39%. 

27. U. S.—Union Trust Co. v. Mor- 
rison,,.125 Us S; 591, 8 SCt.1004 31) L- 
ed. 825; Southwestern Surety Ins. Co. 
v. Wells, 217 Fed. 294. But see Mary- 
land Casualty Co. v. Charleston Lead 
Works, 24 F. (2d) 836 (holding that 
the right to exoneration arises where 
party secondarily liable has paid prin- 
cipal’s obligation or some part there- 
of). 
Ala.—Searcy v. Shows, 204 Ala. 218, 
85 S 444; Hudson Trust Co. v. Elliott, 
194 Ala. 441, 69 S 631; West Hunts- 
ville Cotton Mills Co. v. Alter, 164 
Ala. 305, 51 S 338; Tillis v. Folmar, 
145) Ada i76, 39.5 913) 407 AmSR 3a 
8 AnnCas 78; Thomas v. St. Paul’s 
M. ae Church, 86 Ala. 138, 5 S 508. 
Josephian v. Lion, 66 Cal, A. 


Ca 
650, ‘327 12) P70 

Del.—Miller v. Stout, 5 Del. Ch. 259. 

D. C.—Pavarini & ‘Wyne, ENGN ave 
Title Guaranty, etc., Co., 36 App. 348, 
AnnCas1912C 367. 

Fla.—West v. Chasten, 12 Fla. 315; 
De Cottes v. Jeffers, 7 Fla. 284. 

Ga.—Valdosta” Bank ete: C6.>-yv: 
Pendleton, 145 Ga. 336, 89 SE 216; 
Cooper v. National Fertilizer Co., 132 
Ga. 529, 64 SE 650; Sanford v. est 
Fidelity, etc., Co., 116 Ga. 689, 438 SE 
61. 

Hawaii—Macfie v.. Kilauea Sugar 
Co., 6 Hawaii 440. 

Ida.—Sassaman v. Root, 37 Ida. 588, 
218 P 374, 376ifelt-Cy ci: 

5 i Jard, 336 Ill. 594, 

168 NE 666; Moore vy. Topliff, 107 Ill. 
241; Roberts v. American Bonding, 
etc., Co., 83 Ill. A. 468. See, also, Rutz 
v. Oltman, 168 Ill. A. 437 (holding 
that, as between principal and surety, 
the former is obliged to pay his own 
indebtedness so long as he has any- 
thing with which to pay, before the 
latter would be called upon to com- 
plete the obligation). te 


Ind.—Ritenour  v. 
Ind. 7. 

Towa.—Leach v. Bassman, 227 NW 
339; Des Moines Bridge, etc., Works 
v. Plane, 163 Iowa 18, 1483 NW 866. 

Kan.—Hutchinson Wholesale Gro- 
cer Co. v. Brand, 79 Kan. 340, 99 P 592. 

Ky.—Cherry v. Cherry, 162 Ky. 245, 
172 SW 505; Huss v. Rice, 92 Ky. 362, 
17 SW 869, 13 KyL 624. 


Mathews, 


Md.—Whitridge v. Durkee, 2 Md. 
Ch, 442. 

Mass.—Ricker v. Ricker, 248 Mass. 
549, 143 NE 539; Cotting v. Otis El. 


Co., 214 Mass. 294, 101 NE 367. 
Sone able i eon vit Mhorntony “9 tS 
ING Baer yee cA etc., Co. v. Buckley, 
75 N. H. 506, 402. 
N. jeans v. Leff, (Ch.) 146 
A 196; North v. North, 93 NU Jha. 


‘401, 45 AmD 583; 


70, 114 A 411 [aff 93 N. J. Eq. 508, 116 
A 871]; Holcombe v. Fetter, 70 N. J. 
Hq. 300, 67 A 1078; Beacon Lamp Co. 
v. Travelers’ Ins. Co. 16 INE eae 
59, 47 A 579 [aff 63 N. J. Eq. 260, 49 
A "720, 92 AmSR 663]; Rue v. Meirs, 


43 N. J. Eq. 377, 12 A 369; Cubberly 
¥icVagers 42 IN.-J? Eqs 289) dis Alas 
Delaware, ete., R. Co. v. Oxford Iron 
Coy, 138 Nid. Bqeat slo Irick v, Black, 
17_N. J. Eq. 189. 

N. Y.—Hannay v. Pell, 3 E. D. 
Smith 432; Marsh y. Pike, 1 Sandf. 
Ch. 210 [aff 10 Paige 595]. ; 

N. C.—Taylor v. Miller, 62 N. C. 


365; Thigpen v. Price, 62 N. C. 146. 

Oh.—McConnell v. Scott, 15 Oh. 
Stump v. Rogers, 1 
Oh. 533; Still v.. Holland, 1 Oh. Dec. 
(Reprint) 584, 10 WestLJ 481; Schick 
Ve Ott, 7 Ohs CiniiGt. iN, (St -3255) 2s 
Cir. Ct. 697. And see Barbour v. Na- 
tional Exch. Bank, 45 Oh. St. 133, 12 
NE 5 (where it appeared also that 
there was a statutory provision in 
that state that a surety might main- 
tain an action to compel his. principal 
to discharge the debt, etc.). 

Okl1.—Columbia Bank, ete. COnmN- 
Southern Surety Co., 35 Okl. 401, i 
P 960; Columbia Bank, ete., Co. 

S. Fidelity, etc., Co., 33 Okl. 535, “156 
P 556, 559 [eit Cyel. 

Or. "Slattery v. Gross, 96 Or. 554, 
187 P 300, 302,190 P 577 [quot Cyels 

Pa.— Craighead v. Swartz, 219 Pa. 
149, 67 A 1003; Smith v. Harry, OPA: 
119; Ardesco Oil Co. v. North Amer- 
ican Oil, ete., Co., 66 Pa. 375; Beaver 
v. Beaver, 23 Pa. 167; Commonwealth 
Bank v. Schuylkill Bank, 1 Pars. Eq. 
Cas. 180. 

S. C.—Allen v. Cooley, 53 S. C. 414, 
31 SE 634; Hellams v. Abercrombie, 
15 S. C. 110, 40 AmR 684; Norton v. 
Reid, 11 S. C. 598; Taylor v. Heriot, 


CAS ORO peat 

Tenn.—Miller v. Speed, 9 MHeisk. 
196; Saylors-v. Saylors, 3 Heisk. 525; 
Greene vy. Starnes, 1 Heisk. 582; How- 
ell v. Cobb, 2 Coldw. 104, 88 AmD 591; 
Gilliam v. Esselman, 5 Sneed 86; 
Washington v. Tait, 3 Humphr. 548. 

Vt.—Bishop v. Day, 13 Vt. 81; 37 
AmD 582. 

Va.—Rhea v. Preston, 75 Va. 757; 
Stephenson v. Taverners, 9 Gratt. (50 
Va.) 398. 

W. Va.— Webster Springs First Nat. 
Bank v. McGraw, 85 W. Va. 298, 101 
SE 474; Carr wv. Davis, 64 W. Va. 522 
63 SE 326, 20 LRANS 58, 16 AnnCas 
1031; Neal v. Buffington, 42 W..Va. 
327, 26 SE 172. 

Wis.—Dobie v. Fidelity, ete., Co., 95 
Wis. 540, 70 NW 482, 60 AmSR 135. 

Eng.—Padwick v.‘*Stanley, 9 Hare 
627, 41 EngCh 627, 68 Reprint 664; 
Antrobus_v. Davidson, 3° Meriv. 569, 
36 Repr int 219; Lee v, Rook, Mosely 
3118, ° 25 Reprint 415; Ranelaugh vy. 
Hayes, 1 Vern. Ch. 189, 23 Reprint 405. 

Ont.—Joice v. Duffy, 5 CanLJ 141; 
yee v. Peterboro, 8 Grant Ch. 


[a] Im Arkansas (1) the equitable 
right is recognized. Rice v. Dorrian, 
57 Ark, 541, “59 SW 21383; Uptmoor v. 
Young, 57 Ark. 528, 22 SW 169. (2) 
But the surety’s remedy is supple- 
mented by the statute providing that 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of the principal,?® or to be secured against loss.2° 
The doctrine in such cases rests upon the simple 
right, as between the principal and surety, that the 
surety has to be protected by the principal.2° It is 
not essential that the claim of the surety for relief 
should depend upon the fact that he will incur ir- 
reparable injury;?1 nor must he show any fraudu- 
lent disposition of property?” or special.reason for 
fearing loss;** and the insolvency of the surety will 
not preclude him from maintaining the bill.*4 
has been held, however, that a court of equity will 
not interfere in behalf of a surety to compel the 
principal to pay the debt before it has been ascer- 
tained that the fund primarily liable is insufficient 
to discharge it,?> or while the creditor is in court 
seeking to enforce it,?° unless such proceedings will 
not subject the latter to undue delay.*7 


a surety may maintain an action 
against his principal to obtain in- 
demnity against the liability for 
which he is bound before it is due, 
whenever any grounds for attachment 
exist, and, in such actions, obtain or- 
ders of attachment. Rice v. Dorrian, 
supra; Uptmoor v. Young, supra. 

[b] In Quebec, under the statute, 
a surety may, when the debt is ex- 
igible, proceed against the principal 
debtor for indemnification. This does 
not confer upon such surety the right 
to compel the principal to pay the 
amount to him, but only to pay it into 
court if he does not prefer to pay the 
creditor. National Real Est., etc., Co. 
v. Stuart, 61 Que. Super. 506. 

[ec] Distinctions abolished.—A|]- 
though the distinctions between ac- 
tions at law and. suits in equity are 
abolished, the rule of the text never- 
theless obtains. Columbia Bank, etc., 
Co. v. Southern Surety Co., 35 Okl. 401, 
134 P 960; Columbia Bank, etc., Co. v. 
U. S. Fidelity, etc., Co., 33 Okl. 535, 
126 P. 556, 559 [cit Cyc]. 

{d] Claim in foreclosure suit.—A 
surety on a bond given to protect from 
sale the mortgaged property of a rail- 
road, in a foreclosure suit. directing, 
all claims to be presented, need not 
pay the judgment recovered against 
him on the bond before presenting it 
as a claim. Union Trust Co. v. Mor- 
Tison,el 258 We So, O91, S-SCt L004 a3 1 ly, 
ed. 825. 

[e] In action by trustee in bank- 
ruptcy for partition and to remove 
cloud from the title by reason of the 
bankrupt’s cotenant’s claim that the 
mortgage indebtedness was not in- 
curred jointly, but that the cotenant 
joined in the execution of the mort- 
gage as surety, the bankrupt’s coten- 
ant could claim equitable rights of the 
surety to exoneratiom where the bank- 
rupt had defaulted in payment of in- 
terest and taxes rendering the mort- 
gage due at the option of the mort- 
gagee and had been adjudicated a 
voluntary bankrupt, requiring the 
mortgagees to collect the debt out of 
the mortgaged real estate or from the 
solvent surety. Sturdyvin v. Ward, 
336 Ill. 594, 168 NE 666. 

{f] Failure to comply with record- 
ing laws.—Where a cotenant joined in 
a mortgage merely as surety’ for the 
bankrupt, his right of exoneration 
was not unenforceable as against the 
trustee in bankruptcy on the ground 
of failure to comply with recording 
laws under the Conveyance Act, since 
such act is intended to apply only to 
such equities arising against the in- 
terest of judgment debtors as are evi- 
denced by instruments required to be 
recorded. Sturdyvin v. Ward, 336 Ill. 
594, 168 NE 666. 

28. Cal.—Williams v. Coleman, 70 
CaleAs 400; 233) P 397. 


Ida.—Sassaman v. Root, 37 Ida. 
58s, 218 P 874, 376 [cit Cye]: 
Iowa.—Des:'.Moines Bridge, etce., 


Works v. Plane, 163 lowa 18, 143 NW 
866; Delavan v. Pratt, 19 Iowa 429. 
Ky.—Taylor v. Harris, 164 Ky. 654, 
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It 


So a surety 


176 SW 168. 
Oh.—Stump v. Rogers, 1 Oh. 533; 
Hale v. Wetmore, 4 Oh. St. 600. 
Tenn.—Cockrill v. People’s Sav. 


Bank, 155 Tenn. 342, 293 SW 996. 
a v. Scott, 4 Call (8 Va.) 

Wis.—Dobie v. Fidelity, ete., Co., 95 
Wis. 540, 70 NW 482, 60 AmSR 135. 

[a] Action by heirs of principal.— 
In an action by the widow and heirs of 
a deceased judgment debtor to have 
the judgment. declared not a lien on 
the estate of decedent, a judgment de- 
fendant, who is a surety for the de- 
ceased codefendant, has such an in- 
terest in the subject matter that he 
may show that property of the latter 
is primarily liable for the debt. Dela- 
van v. Pratt, 19 Iowa 429. 

29. Ala.—West Huntsville Cotton 
pe Co; v. ‘Alter, 164, Ala. 305, 51S 
oud. 

Hawaii.—Macfie v. Kilauea Sugar 
Co., 6 Hawaii 440. 

Ida.—Sassaman v. Root, 37 Ida. 588, 
218 P 374, 376 [cit Cyc]. 

N. J.—North v. North, 93 N. J. Eq. 
70, 114 A 411 [aff 93 N, J. Eq. 508, 116 
A 871). 

Oh.—McConnell v. Scott, 15 Oh. 401, 
45 AmD 583. . 

Tenn.—Howell v. Cobb, 2 Coldw. 
104, 88 AmD 591. 

W. Va.—Alderson y. Alderson, 53 W. 
Va. 388, 44 SE 313. 

Eng.—Glossop v. Harrison, Coop. 61, 
10 EngCh 61, 35 Reprint 478, 3 Ves. & 
B. 134, 35 Reprint 429; Lee v. Rook, 
Mosely 318, 25 Reprint 415; Rane- 
laugh v. Hayes, 1 Vern. Ch. 189, 23 Re- 
print 405. 
patos v. Gordon, 6 Grant Ch. 
9 

See Meyer v. Ruff, 11 KyL 96. 

[a] Thus, where complainant was 
a surety for the payment of certain 
bonds secured by a trust deed, and 
the secured indebtedness was long 
past-due and the trust deed subject 
to foreclosure, and the creditors and 
the trustee refused to collect the in- 
debtedness or foreclose the trust 
deed, and withheld from complainant 
the amount deposited by him as sure- 
ty for payment of the bonds, he is 
entitled to be permitted to pay the 
debt secured and redeem the funds 
deposited by him under the rule per- 
mitting a surety, after forfeiture, to 
sue to redeem his property from a 
mortgage covering both it and thé 
principal’s property, without first 
paying the entire mortgage debt, and, 
in the same suit, compel the appli- 
cation of the principal’s property to 
payment of the debt. West Hunts- 
ville Cotton Mills Co. v. Alter, 164 Ala. 
305, 51) S 338. 


{b] Property in hands of others.— 
Property, credits, or effects of the 
principal may be followed into the 


hands of others to secure the surety 
against loss. McConnell v. Scott, 15 
Oh. 401, 45 AmD 583. 

{c] Protection ef surety’s estate. 
—Where an executor sued to pay 
debts out of the real estate of his 
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who has received an agreed security for his assum- 
ing the position has been denied the right to proceed 
in equity before payment to compel the principal to 
give him any further security ;*® and the fact that by 
reason of the death or insolvency of his cosureties 
he has become the only responsible party on the bond 
does not entitle a surety to additional security.?° 
The form in which that protection may be seeured is 
not material where the right to it exists and can be 
had without prejudice to the ereditor.*° 
tor entitled to the debt for which the surety is lia- 
ble should be made a party in order to receive pay- 
ment from the principal,** and the bill should allege 
that the surety is still liable for the debt.42 
Statutes sometimes provide that a surety may 
maintain an action against his principal to compel 
him to perform the obligation.*? 


The credi- 


Such statutes are 


testator, and the estate was indebted 
largely for suretyship for which 
there were judgment liens against 
the principal, and in the suit the 
lien creditors of the principal had 
been convened, the principal was 
not entitled to claim the benefit of 
a statutory provision that a sale shall 
not be made of his realty unless the 
rents and profits of the real estate 
will not satisfy the liens in five years, 
but his land first should be subjected 
to the exoneration of the lands of the 
surety. Alderson v. Alderson, 53 W. 
Va. 388, 44 SE 313. 

30. Sturdyvin v. Ward, 336 Ill. 594, 
168 NE 666; Roberts v. American 
Bonding, ete., Co., 83 Ill. A. 463; Hol- 
combe v. Fetter, 70 N. J. Eq. 300, 301, 
67 A 1078. 

“The jurisdiction in this class of 
cases rests upon the fact that there 
is a debt due which it is the duty of 
the principal debtor, in exoneration 
of his sureties, to pay forthwith.” 
Holcombe v. Ketter, supra. 

31. Holcombe v. Fetter, supra; 
Trick wa Black; WIN. Jia, La, pbsioe 

[a] Thus the remedy is available, 
although the principal is not insol- 
vent or in danger of becoming so. 
Holcombe vy. Fetter, 70 N. J. Eq. 300, 
67 A 1078. 


32. Hutchinson Wholesale Grocer 
Co. v. Brand, 79 Kan. 340, 99 P’ 592. 

33. Hutchinson Wholesale Grocer 
Co. v. Brand, supra. 

34. Ferrer v. Barrett, 57 N. C. 455. 

35. Slauson vy. Watkins, 86 N. Y. 
597 laff. 44. N.. ¥. Super) 73) (rew 2 
AbbNCas 366) ]. 

36. Slauson v. Watkins, 86 N. Y. 


DO. 

37. Webster Springs ‘First Nat. 
Bank v. McGraw, 85 W. Va. 298, 101 
SE 474. 

[a] Rule applied.—lIf a joint judg- 
ment debtor whose lands are pro- 
ceeded against in a suit to enforce 
the lien of a judgment is surety of 
his ecodebtor, he may assert his equity 
against his principal, and obtain a de- 
cree first over subjecting his princi- 
pal’s land to sale. to satisfy the judg- 
ment by way of exoneration, if both 
parties and their lands are before 
court in one or more suits, and such 
procedure will not subject the judg- 
ment creditor to undue delay, but the 
latter cannot be required to await 
creation of such conditions. Webster 
Springs First Nat. Bank v. McGraw, 
85 W. Va. 298, 101 SH 474. 

38. Mitchell v. Woodlington, 8 Ky. 
Op. 475; Nash v. Burchard, 87 Mich. 
85, 49 NW 492. 

39. Ridgeway v. Potter, 114 Ill. 
457, 3 NE 91, 55 AmR 875. 


40. Roberts v. American Bonding, 
etex *Co.,, 83. Tk A= 468. 
41. Creditor as party; 


Plaintiff see infra § 447. 
Defendant see infra § 448. 


42. See infra § 449, 
43. See statutory provisions. And 
seé Schick v. Ott, 57 #Ohy) Giry Ctr IN, 


S. 325, 27 Oh. Cir. Ct. 697 (applying 
such statute). 
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not unconstitutional,*4 for they involve only a stat- 
utory recognition of one of the well established doc- 


trines of equity jurisprudence.*® 


Receivership. A surety cannot maintain a pro- 
ceeding in equity to compel his principal to convey 
his property to a receiver, to secure him before he 
has paid the debt, and before recovering judgment 
and exhausting his remedies at law.*® 
the court otherwise has jurisdiction in the particular 
proceeding before it to protect the surety, it may 
appoint a receiver upon facts justifying such ap- 


pointment.*7 


[§ 397] d. Recourse to Security or Indemnity.‘® 
_In the absence of statutory*® or express contractual®° 
authority to the contrary, the surety cannot apply 
security before maturity of the debt,°! nor before 
and previous to 
that time he has no interest which he can assign.®® 
After the debt matures, however, even before the 
surety pays it, he can, under some decisions, have 


he has become liable therefor ;°? 


Statutory remedies generally see 
infra §§ 434-437. 


44. Josephian v. Lion, 66 Cal. A. 
650, 227 P 204. 

45. Josephian v. Lion, supra. 

46. Nash v. Burchard, 87 Mich. 85, 


49 NW 492. And see Rapp v. Cincinnati 
Plastic Relief Co., 10 Oh. Cir. Ct. N. 
S. 575, 30 Oh. Cir, Ct. 433 (where er- 
ror in appointing receiver was held 
cured by ratification). 

[a] Thus, wherea surety has been 
secured by the principal, he has been 
denied the right to proceed in. equity 
as the court will not, in the absence 
of fraud, accident, or mistake, change 
the contract of the parties by re- 
quiring further security. Nash _ v. 
Burchard, 87 Mich. 85, 49 NW 492. 


47. Ga.—-Sanford v. U. S. Fidelity, 
etc., Co., 116 Ga. 689, 43 SE 61. 
Ill.—Roberts v. American Bonding, 
etc., Co., 83 Ill. A. 463. 
Vee C.—Stenhouse v. Davis, 82 N. C. 
Oh.—Barbour v. National Exch. 
Bank, 45 Oh. St. 133, 12 NE 5. 
Okl.—Walton v. Williams, 5 Okl. 


642, 49 P 1022. 

Appointment of receiver as ancil- 
lary remedy generally see Receivers 
[34 Cye 29 et seq]. 

48. Cross references: 
Enforcement of payment by princi- 

aan other exoneration see supra 
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Indemnity generally see Indemnity 381 
Cs. pi 407 

Indemnity mortgages, when enforce- 
able see Chattel Mortgages § 487 
ea and note 93 [a]; Mortgages § 
60. 

Rights of surety to security in pos- 


session of cosurety see infra §§ 
469-475. 
49. See statutory provisions. 


50. Calkins v. Lockwood, 17 Conn. 
154, 42 AmD 729 (construing contract 
as empowering surety to sell security 
to keep himself in cash funds ready 
to meet his responsibilities as they 
should mature, and not restricting 
him in the sale to the amount of those 
only which had matured). 

51. Burt v. Gamble, 98 Mich. 402, 
57 NW 261; Burns v. True, 5 Tex. 
Civ. A. 74, 24 SW 338. 

{a] If security has given renewal, 
he must wait until the extended time 
has expired. Burt v. Gamble, 98 
Mich. 402, 57 NW 261. 

52. Ala.—Cochran v. Miller, 74 
Ala. 50. 

Conn.—Filly v. Brace, 1 Root 507. 

Ill.-—Constant v. Matteson, 22 [ll 
546. 

Ind.—Wells v. Merritt, 17 Ind. 255; 
Ellis v. Martin, 7 Ind. 652. 

Ilowa.—Nourse v. Weitz, 120 Iowa 
708, 95 NW 251. 
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recourse to his indemnity.®* 
nified against loss or damage, ordinarily he must 
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If the surety is indem- 


suffer such loss before he can recover on the indem- 


But where 


payment.°§ 


La.—Montgomery’s Succ, 2 La. 
Ann. he oF 
N. Y.—Campbell v. Macomb, 4 


Johns. Ch. 534 
. §. C.—McDaniel v. Austin, 32 S. Cc. 
601, 11 SE 350. 

Tenn.—Nashville Bank vy. Grundy, 
Meigs 256. 

53. Hall v. Cushman, 16 N. H. 462, 
48 AmD 562; Comley v. Dazian, 114 
ING ee iGeh p20 NE) asin 

{a] Effect of attempted transfer. 
—Where a surety on a bond, who has 
taken a bill of sale of personal prop- 
erty from his principal, absolute in 
form but intended merely as security, 
and who has never been put in pos- 
session, makes a transfer of the prop- 
erty to another before breach in the 
condition of the bond, his transfer is 
simply a formal waiver of his se- 
curity and leaves the principal at lib- 
erty to dispose of the property as he 
sees fit. Comley v. Dazian, 114 N. 
Y. 161, 21 NE 135. 

54 Crawford v. Richeson, 101 Ill. 
3851; Halpern v. Cure, 173 NYS 385. 

[a] ff supplemental bill shows 
payment of judgment by the sureties, 
it is no objection to the maintenance 
of the original bill to enforce a lien 
that the sureties had not paid the 
judgment before bringing suit. 
Crawford vy. Richeson, 101 Ill. 361. 
And see cases infra notes 55-71. 

55. Conn.—Brentnal v. Holmes, 1 
Root 291, 1 AmD 44 (general agree- 
ment of indemnity). 

Ida.—Sassaman v. Root, 37 Ida. 588, 
218 P 374, 376 [cit Cyc]. 

N. Y.—Crippen v. Thompson, 6 
Barb. 532. 

Okl.—Dodder v. Moberly, 28 Okl. 
334, 114 P 714. 

Or.—Guernsey v. Marks, 55 Or. 323, 
327, 106 P 334 ,[cit Cyc]. 

But see Searcy v. Shows, 204 Ala. 
218, 85 S 444 (holding that a mort- 
gage, reciting that it was given to in- 
demnify the mortgagee against loss 
on his part by reason of suretyship 
on replevin bond, disclosed that the 
parties did not intend that the sure- 
ty should be required to pay the debt 
before resorting to enforcement of 
the security, the word “loss” here 
meaning nothing more than legal 
damage, detriment, or’ forfeiture). 

Indemnity against loss or damage 
generally see Indemnity §§ 35-37. 

Indemnity mortgages see Mortga- 
ges §§ 354-361. 


56. Carman v. Noble, 9 Pa. 366. 

57. Pond v. Warner, 2 Vt. 532. 

58. N. Y.—Jarvis v. Sewall, 40 
Barb. 449; Sullivan v. Bankers’ Sure- 


ty Co., 59 Misc. 54, 112 NYS 173. 
Or.—Guernsey v. Marks, 55 Or. 323, 
327, 106 P 334 [cit Cyc]. 


nity,°® the recovery of a judgment against him®® or 
the allowance of a demand against his estate®’ being 
such a damnification as will entitle him or his ad- 
ministrator to look to his security. But if the in- 
demnity is against liability no damage need be sus- 
tained and the indemnity. may be enforced before 
So, where a promissory note shows up- 
on its face that it was given by a principal as a mere 
indemnity to secure the payee as 
cannot recover thereon without proving that he has 
sustained loss by payment of the obligation against 
which he was indemnified ;°° 
is authority to the contrary,®® a promissory note in 
ordinary form given to the payée by his principal as 
collateral security may be sued on when it matures, 
notwithstanding the debt for which the payee is 
surety for the maker has not been paid;°! and the 


surety, the latter 


but, although there 


W. Va.—Lewis v.' Toney, 76 W. Va. 
80, 85 SE 30. 

Eng.—Wooldridge vy. Norris, L. R.- 
6 Eq. 410. 

Ont.—Mewburn vy. Mackelcan, 19 
729; Boyd v. Robinson, 20 


ES a Smith wv, Teer, 21 WUsCa@: 
“Where, however, the contract is 


special, as that the principal shall pay 
a certain debt at a specified time, the 
surety can maintain an action when 
the principal makes default, even be- 
fore ‘he is called upon to pay as sure- 
ty.”’ Guernsey v. Marks, 55 Or. 323, 
327, 106 P 334. 

[a] Thus (1) in an action on a 
bond to indemnify sureties on appeal 
against costs which they might “in- 
cur and become bound to pay,” it is. 
not necessary to prove that any costs 
actually were paid. Jarvis v. Sew- 
all, 40 Barb. (N. Y.) 449. (2) Where 
by the terms of a trust deed the sure- 
ties are indemnified against having to 
pay the note upon which the surety- 
ship is based, it is not necessary for 
them to pay it, or any part of it, to 
perfect their right against their prin- 
cipal. Lewis v. Toney, 76 W. Va. 80, 
85 SE 30. 

Indemnity against roa f gener- 
ally see Indemnity §§ 33, 

59. Borum y. Reed, 33° Mo. 461. 
But see Filly v. Brace, i Root (Conn.) 
507 (holding that, where .C trusts B 
and takes his notes payable at a cer- 
tain time, and B gives A his note for 
the same sum, payable one month 
after B’s nete is payable to C condi- 
tioned that, if he holds A harmless 
from such debt to C then such note is 
to be void, if B fails to pay such debt 
tor before his note is payable to A 
he will be liable upon it). 

{a] TIllustration.—A note in the 
following form: “Six months after 
date we, or either of us, promise to 
pay S. P. Borum, or order, the sum of 
one thousand one ‘hundred and fifty- 
three dollars and ten cents, with in- 
terest at eight per cent from date, 
value received. This note for pur- 
pose of paying John Bonecuta, the 
sum of $87; paying J. R. Amos $953 
10-100; paying Dickson $8; and all 
other debts which S. P. Borum is se- 
curity for,’’ is a mere indemnity with- 
in the rule. Borum y. Reed, 73 Mo. 
461, 462. 
ape Woodbridge v. Scott, 5 S. Cc. L. 

61. Searcy v. Shows, 204 Ala, 218, 
85 S 444; Cooper v. Parker, 176 Ala. 
122, 57 S 472; Russell v. La Roque, 
11 Ala. 352; Hapgood v. Wellington, 
136 Mass. 217; Ruffee v. Shaw, (N. 
S.).7 HastLR 17. And see Filly v. 
Brace, 1 Root (Conn.) 507 (stated su- 
pra note 59). 


vO SsSssSSsssSssSsSSsssssssssee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 397-399] 


liability of a surety for a debt not due may furnish 
a good consideration for a promissory note, upon a 
promise, either express, or implied by law, on the 
part of the surety, that he will pay and discharge 
Such a note may be 
the foundation of an action and a valid attachment, 
before payment of the secured debt, at least to the 
extent of the actual payment made by the surety be- 
fore taking judgment in his action.** A note execut- 
ed after the action is commenced, however, will not 
The right of the surety in these re- 
spects will be controlled by the terms of the agree- 
ment between the parties,®* as where it is stipulated 
that the surety may enforce his security upon, de- 
fault of the principal,®® or the contract is otherwise 
of such a nature as to give the surety the right to 
enforce his security before payment.®* If the prin- 
cipal, to secure his surety, has given the latter a 
warrant for a judgment, the surety can enter judg- 
ment as soon as the debt is due and before payment, 
for the entire amount authorized thereby;®* and he 


the debt of his principal.®? 


support it.°* 


62. 
330; 


Gladwin v. Gladwin, 13 Cal. 
Swift ‘v. . Crocker,- -21°." Pick. 
(Mass.) 241; Little v. Little, 13 Pick. 
(Mass.) 426; Cushing v. Gore, 15 
oes 69; Haseltine v. Guild, 11 N. 


H is 

Consideration for indemnity con- 
tracts generally see supra § 421. 

63. Gladwin v. Gladwin, 13 Cal. 
330; Swaittivw. ¢Crocker,™ «21 “Pick. 
(Mass.) 241; Little v. Little, 13 Pick. 
(Mass.) 426; Cushing v. Gore, 15 
Mass. 69; Osgood v. Osgood, 39 N. H. 
209; Haseltine v. Guild, 11 N. H. 390. 

[a] Rule applied.—(1) Recovery 
may be had in such cases to the ex- 
tent of payments made before the 
judgment, although nothing was paid 
before the suit was brought, but the 
recovery is confined to the amount 
of such subsequent payments. Little 


v. Little, 13 Pick. (Mass.) 426; Os- 
good v. Osgood, 39 N. H. 209; Hasel- 
tinervs Guilds 11 °9N., H. 3904" (2) Be- 


yond the sum paid before judgment 
the consideration must be deemed to 
have failed. Haseltine v. Guild, su- 


Nominal damages may be re- 
if no payments have been 
Osgood v. Osgood, 39 N. H. 
209. 
64. Swift v. Pick. 
(Mass.) 241. 

65. See cases infra notes 66, 67. 

‘66. Cooper v. Parker, 176 Ala. 122, 
57 S 472; Jones v. Norton, 9 Ga. A. 
333, 71 SE 687, 690 [quot Cyc]; Iberia 
Cypress Co. v. Christen, 112 La. 448, 
36 S 490; Morton v. Lowell, 56 Tex. 
643. 

[a] Thus, where a bond provided 
that, if the principal should not satis- 
fy the debt secured at maturity, land 
conveyed by him in trust should be 
sold, etc., the land may be sold before 


Crocker, 21 


‘payment of the security. Morton vy. 
Lowell, 56 Tex. 643. 
67. Ala.—Searcy v. Shows, 204 


Ala. 218, 85 S 444 (stated supra note 
55). 

Conn.—Calkins v. Lockwood, 17 
Conn. 154, 42 AmD 729. 

Ga.—Jones v. Norton, 9 Ga. A. 333, 


- 71 SE 687; 690 [quot Cyc]. 


Kan.—Bates v. Wiggin, 37 Kan. 44, 
14 P 442, 1 AmSR 234. 

Minn.—Klein v. Funk, 82 Minn. 3, 
84 NW 460. 

N. C.—Daniel v. Joyner, 38 N. C. 
513; Bird v. Benton, 13 N. C. 179. 

Vt.—Fletcher v. Edson, 8 Vt. 294, 
30 AmD 470. E 

{a] Thus (1) where the principal 
in a bona gave a trust deed providing 
that the trustees should save his 
surety in the bond harmless and that 
the trustee should proceed to sell suf- 
ficient property to answer the ends of 
the trust whenever required by the 


principal’s creditors or any surety 
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pal.*? 


who might be threatened with loss 
by reason of his suretyship, the trus- 
tee was not bound to wait until the 
surety was actually damnified by 


having been compelled to pay the 
money. Daniel v. Joyner, 38 N. C. 
513. (2) A verbal pledge to a surety 


wherein he was given the power to 
sell the property and repay himself 
and return the balance to the pawnor, 
authorized the surety to sell when- 
ever he was in danger of being forced 
to pay the debt for which he was 
bound and before the actual payment 
by him. Bird v. Benton, 13 N. C. 179. 
(3) Where the agreement was that a 
note on demand given by the princi- 
pal to his surety to indemnify the lat- 
ter was not to be demanded unless 
the surety had reasonable doubt of 
the ability of the principal to pay, 
the note is suable on proof of the 
principal’s failing circumstances. 
Fletcher v. Edson, 8 Vt. 294, 30 AmD 
470. (4) Under an express agree- 
ment for the surety to collect a note 
transferred to him as collateral se- 
curity and to apply the proceeds on 
the debt, he may sue upon it, although 
he has not been compelled to pay 
anything. Klein v. Funk, 82 Minn. 
3, 84 NW 460. (5) After maturity of 
the obligation a surety is entitled as 
against the receiver of the principal 
to possession of security which the 
principal agreed to convey to him, 
and can bring replevin to obtain pos- 
session,. even though he has not ac- 
tually paid the obligation as surety. 
Bates v. Wiggin, 37 Kan. 44,'14 P 442, 
1 AmSR 234. 

68. Farmers’, etc., Bank v. Spear, 
49 Tll. A. 509 [aff 156 Ill. 555, 41 NE 
164]; Monell v. Smith, 5 Cow. (N. Y.) 
441; Holfelder v. Schramm, 255 Pa. 
493, 100 A 267;- Ross v. Waite, 85 Pa. 
Super. 103; Harrisburg Bank v. 
Douglass, 4 Watts (Pa.) 95, 28 AmD 
689. : 
[a] Judgment note falls within 
rule. Farmers’, etc., Bank v. Spear, 
49 Ill. A. 509 [aff 156 Ill. 555, 41 NE 
164]; Holfelder v. Schramm, 255 Pa. 
493, 100 A 267. 

69. Harrisburg Bank v. Douglass, 
4 Watts (Pa.) 95, 28 AmD 689. 


70. Borland’s App., 66 Pa. 470. 

71. Montgomery’s Suce,; 2 La. 
Ann. 469. 

72. Wall v. Nash, 10 Mich. 303; 


Loosemore v. Radford, 9 M. & W. 657, 
152 Reprint 277. 

73. Loosemore v. Bradford, supra. 

74. Right of subrogation see Sub- 
rogation [37 Cyc 402 et seq]. 

Right of surety to set aside fraudu- 
lent conveyance of principal see 
Fraudulent Conveyances § 127. 

75. See infra § 417. 

76. U. S.—Mellette Farmers’ El. 
Co. v. H. Poehler Co., 18 F. (2d) 430; 
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can assign a confessed judgment to the creditor,*® 
but he cannot enforce the judgment by execution for 
any more than is necessary for his indemnity.7° 

Property of a deceased principal on which a sure- 
ty has a lien for his indemnity may be withheld from 
distribution for a reasonable time until it can be 
ascertained whether the surety will be liable.71 

[§ 398] e. Action upon Collateral Agreement To 
Pay Debt. Where the principal has agreed with the 
surety to pay the demand, upon a breach of the 
agreement, the surety, even though he himself has 
not paid it, has a right of action against the princi- 
The measure of damages in such ease is the 
‘amount of money the principal ought to have paid.7? 

[§ 399] 2. After Payment or Satisfaction?4—a. 
Reimbursement or Indemnity—(1) In General. 
view of the implied contract between the parties, 
which obliges a principal to reimburse his surety 
when the latter has paid the debt,7® he is entitled to 
recover from the former the amount so paid,7® even 
though the creditor was not bound to respect the 


In 


American Surety Co. v. Barnesville 
Nat. Bank, 17 F. (2d) 942; Maryland 
Fidelity, etc., Co. v. Claiborne Parish 
School Bd., 11 F. (2d) 404; In re Kim- 
brough-Veasey Co., 292 Fed. 1757; 
Cooper v. Jewett, 233 Fed: 618, 147 
CCA 426. 

Ala.—Jones v. Moore, 212 Ala. 248, 


102 S 200; Bragg v. Patterson, 85 
Ala. 233, 4 S716; Dubberly v. Black, 
38 Ala. 193. 


Ark.—Foster v. Bradney, 143 Ark. 
319, 220 SW 811; Thorn v. Davis, 131 
Ark. 178, 198 SW 283. ; 

Cal.—W. H. Marston Co. v. Cen- 
tral Alaska Fisheries Co., 201 Cal. 715, 
258 P 933; Williams v. Riehl, 127 Cal. 
365, 59 P 762, 78 AmSR 60; Hill’s Es- 
tate, 67 Cal. 238, 7 P 664; McDonough 
v. Nowlin, 17 Cal. A. 45, 118 B 463; 
Townsend v. Sullivan, 3 Cal. A. 115, 
84 P 435. 

Colo.—Fitch v. Hammer, 17 Colo. 
SOA ods demos 

Del.—U. S. Fidelity, ete., 
Gray, 29 Del. 161, 97 A 425. 

Ga.—Travis v. Sams, 28 Ga. A. 713, 
99 SE? 239. 

Ill.—U. S. Fidelity, etc., Co. v. Con- 
nors, 222 Ill. A. 1; King v. Hannah, 
6 Ill. A. 495. 

Kan.—Teberg v. Swenson, 32 Kan. 
224, 4 P 83. 

Ky.—Durham vy. Elliott, 180 Ky. 
724, 203 SW 539; Maysville Tel. Co. v. 
Maysville First Nat. Bank, 142 Ky. 
578, 184 SW 886, 140 Ky. 51, 130 SW 
820; Thomas v. Beckman, 1 B. Mon. 
29; Adair v. Campbell, 4 Bibb 13. 

Me.—Bishop v. Rowe, 71 Me. 263. 

Md.—Colonial Trust Co. v. Fidelity, 
ete., Co., 144 Md. 117, 123 A 187, 191 
[cit Cyc]; Nally v. Long, 56 Md. 567. 

Mass.—Ricker v. Ricker, 248 Mass. 
549, 143 NE 539; Coburn v. Parker, 
nae 335; Winslow v. Otis, 5 Gray 


Commie 


Mich.—Lange vy. Perley, 47 Mich. 
352, 11 NW 193. 
Minn.—Wendlandt v. Sohre, 37 


Minn. 162, 33 NW 700; Kimmel v. 
Lowe, 28 Minn. 265, 9 NW 764. 

Mo.—Allen v. Dermott, 80 Mo. 56; 
St. Louis Bd. of Education v. U. S. 
Fidelity, etc., Co., 155 Mo. A. 109, 134 
Sw 18. 


N. H.—Fidelity, etc., Co. v. Buckley, 
75 N. H. 506, 77 A 402; Rockingham 
Bank v. Claggett, 29 N. H. 292; Low 
v. Blodgett, 21 N. H. 121. 

N. Y.—Wells v. Mann, 45 N. Y. 327, 
6 AmR 93 [rev 52 Barb. 263]; Cin- 
cinnati Fifth Nat. Bank v. Woolsey, 
81 App. Div. 61, 52 NYS 827; Lyth 
v. Green, 21 App. Div. 300, 47 NYS 
478; Blanchard v. Blanchard, 61 Misc. 
497, 113 NYS 882 [aff 133 App. Div. 
937 mem, 118 NYS 1095 mem (aff 201 
N. Y. 134, 94 NE 630, 37 LRANS 
783)]; Ransom v. Keyes, 9 Cow. 128. 

Oh.—Poe v. Dixon, 60 Oh. St. 124, 
54 NE 86, 71 AmSR 713; General 
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suretyship,’? and although the surety made payment 
to secure his individual release,*®* or the principal 
was not a party to the suit in which the judgment 
paid was had,*® or had not signed the bond.®°® 
rights of sureties against their principal are not af- 
fected by any private arrangement among them- 
selves for the distribution of the liability,** or by 
the particular manner in which the relation arose.®? 
Where there is an express contract to indemnify, 
the surety’s right necessarily depends upon its 
terms,** which may be such as to preclude the right 
A. surety has no elaim by rea- 
son of his suretyship after payment of the debt by a 
principal,*® notwithstanding a special agreement. be- 
tween the creditor and surety that the former’s claim 
against the latter remain unextinguished;** nor does 
one surety have any right against the principal where 
payment of the debt was made by his ecosurety.®* 
The payment of a note by the surety therein cannot 
be regarded as a payment by him of an original debt 
of the principal which was discharged by the pro- 
ceeds of the secured note, so as to deprive the prin- 


to be reimbursed.®4 
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The 


tributees. 


cipal of a right which depended upon his having paid 


Constr. Co. v. Lakewood, 17 Oh. Cir. 
Ci Nemoe LGD. 

Pa.—Herr v. Witmer, 28 Pa. Dist. 
413. See also Title Guaranty, etc., 
Co. v. Hildebrand, 41 Pa. Super. 136 
(where action was brought upon ex- 
press contract). 

Porto Rico.—Hughart v. Hamill, 15 
Porto Rico 289. 

S. C.—Stokes v. Hodges, 32 S. GC. 
Eq. 135. 

S. D.—John-Deere Plow Co. v. Tuin- 
stra, 47 S. D. 555, 200 NW 61. 

Tex.—Saunders vy. Ireland, 87 Tex. 
816, 28 SW 271; Nunn v. Smith, (Civ. 
A.) 194 SW 406; Marsh v. Phillips, 
(Civ.. A.) 144 SW 1160. 

Utah.—Musser v. McCornick, 57 
LUMEN, Oa ek IHU 8 

Wash.—Rood v. Horton, 132 Wash. 
Simaciol el eA 0, < 

Wis.—Gray v. McDonald, 19 Wis. 
213. 

Eng.—Stirling v. Forrester, 3 Bligh 
575, 4 Reprint 712; Layer v. Nelson, 
a Vern. Ch. 456, 23 Reprint 582 (by 
the custom of London). 

Pr. Edw. Isl.—Read v. 
[1925] 3 DomLR 716. 

[a] Effect of subsequent rescis- 
sion of contract.—Payments made by 
a surety on a contract for a tractor, 
“with the principal’s knowledge, to 
enable the principal to get possession 
of the tractor can be collected by the 
surety from the principal, although 
thereafter the principal rightfully re- 
jected the tractor as not conforming 
to the contract. Foster v. Bradney, 
143 Ark. 319, 220 SW 811. 

[b] Renewal of obligation.—A 
surety on former notes who signed 
a renewal note without the knowledge 
or request of defendant maker, hay- 
ing paid the renewal note, is entitled 
to recover from the maker. Thorn v. 
Davis, 131 Ark. 178, 198 SW 283. 

Action by surety against principal 
see infra §§ 438-461. 

Extent of recovery see infra §§ 457— 


McLean, 


461. 

77. Bonny v. Brashear, 19 La. 383; 
Prick vy. Black 17% IN. J. iq. 1395" Re= 
ters v. Barnhill, 19 S. C. L. 234; Lock- 
hardt v. Gibbs, 2 Tex: Unrep. Cas. 
293: 

78. Lange v. Perley, 47 Mich. 352, 


11 NW 193. 

[a] Reason for rule.—The surety 
can only relieve himself from liability 
by relieving the principal from such 
liability. Lange v. Perley, ot Mich. 
352) LL NW 193. 

OURS! Fidelity, etc., Co. v. Con- 
nors, 222 Tll. A. 1. 

g0. Marsh v. Phillips, (Tex. Civ. 
A.) 144 SW 1160. ‘ 


81. Hook v. Richeson, 115 Ill. 431, 
5 NE 98; Water Power Co. v. Brown, 
23 Kan. 676. 

82. King v. McGhee, 99 Ga. 621, 25 
SE 849; Jones v. Whitaker, 57 lL. T. 
Rep. N. S. 216. 

83. Lindenberger v. Zweifel, 124 
Kan. 737, 262 P 538; National Surety 
Co. v. St. Nicholas Rink Athletic 
Club, 89 Misc. 143, 151 NYS 636. And 
see Title Guaranty, etc., Co. v. Hoft- 
man, 170 Ill. A. 6 (holding that sure- 
ty giving cost bond was entitled to 
recover on indemnity agreement, not- 
withstanding the judgment for costs 
was given upon a dismissal for want 
of jurisdiction, the court entering the 
order of dismissal initially, having, 
in the inception of the ease, had ju- 
risdiction). 

. Craig v. Vanpelt, 3 J. J. Marsh. 
(Ky.) 489. 

[a] Thus, where a judgment is 
rendered against a surety, and a third 
person induces him to. replevy the 
judgment by stating that he has 
funds of his principal in his hands 
and will pay off the replevy bond, and 
enters himself:as surety in such bond, 
and is compelled to pay it, he can- 
not recover the amount so paid by 
motion from his principal,*in the re- 
plevy bond. Craig v. Vanpelt, 3 J. J. 
Marsh. (Ky.) 489. 

85. Samuels v. Drew, 286 Fed. 281; 
Euney v. McDow, 52 S. C. 540, 30 SH 
Ds 

86. Samuels v. Drew, 286 Fed. 281. 

87. Bannon y. Barnett, 7 La. Ann. 
105; Jackson v. Murray, 77 Tex. 644, 
14° SW 235 

70 Ind. 


aes: Gerdone v. Gerdone, 

[a] Illustration.—A father who 
owned a lot agreed with his son that 
the latter might enter thereon and 
make improvements, and that when 
he had paid for one half of the cost 
of the improvements he should be en- 
titled to one half interest in the prop- 
erty. When the improvements were 
completed the amount due represent- 
ed the amount which would make the 
son’s payments one half of the cost 
of the improvements. In order to 
pay this amount his son took up a 
note held by a third person against 
the party to whom the amount was 
due, by giving to such third person 
his own note with his father as sure- 
ty thereon, and in order to meet the 
last note proceeds were raised by 
another note also executed by the son 
and father as principal and surety 
respectively. The last note was 
paid by the surety, and it was held 
that the payment could not be consid- 


[8§ 399-401 


such original debt.88 

Doubie suretyship. 
covered against a surety and his principal, which 
the former has paid, he cannot recover from the lat- 
ter where the judgment was founded upon a default 
of a third person for whom the surety was surety 
to‘the principal, 
pal in such ease being primary.®® 

[§ 400] (2) Against Estate of Principal or Dis- 
If the principal is dead, the surety can 
prove his claim®® or enforce his lien? against the 
estate of the principal; 
general rule,®? if the estate has been distributed 
When the rights accrue, the surety may assert them 
against the distributees of the estate.®? 
ty becomes administrator or executor of his prin- 
cipal, he need not bring a formal action to recover 
indemnity, but, from the assets in his hands, may re- 
tain the amount paid.°# 

[§ 401] (3) Effect of Taking Security. The 
rights of a surety are not affected by taking secu- 
rity” from his principal®® or from a third per- 


When judgment has been re- 


the surety’s liability to the princi- 


and, in accordance with the 


If a sure- 


ered aS a payment of the original debt 
due on the cost of the improvements; 
that such payment was made by the 
son, although the father might be en- 
titled to reimbursement. Gerdone v. 
Gerdone, 70 Ind. 62. 

89. U.S. Fidelity, ete., Co. v. Hag- 
gart, 163) Med. 804; 91) CCA 289° 

fa] MIllustration. — Plaintiff, a 
bonding company, surety on the bond 
of a United States marshal, and also 
surety on the bonds of his deputies, 
running to him and conditioned to 
save him harmless from liability on 
account of their acts, could not, on 
paying a judgment against the mar- 
shal and plaintiff on account of de- 
faleations of the deputies, recover 
over against the marshal’s estate, 
since its liability as to the marshal 
was primary. U.S. Fidelity, etc., Co. 
v. Haggart, 163 Fed. 801, 91 CCA 289. 
Shae la.—Walker v. Drew, 20 Fla. 

8. 

Ill.—Matter of Bell, 210 Ill. A. 350. 
aah ey v. Boyle, 6 T. B. Mon. 

Mda.—Colonial, Trust Co. yv. Fidelity, 
etc, "CO. 1A4Nitd. Olt, ABBAS i amlegel 
Lert; Cyiet: 

N. Y.—Thomson yv. Taylor, 11 Hun 
2a atte, Ney eels 


Oh.—Hckert v. Myers, 45 Oh. St. 
525, 15 NE 862; Barnes v. Shinne- 
berger, Tapp. 214. 

sae ARUN ACE 
Hgm 139° 


ate .—Reeves v. Pulliam, 7 Baxt. 


es ——West v. Rutland Bank, 19 Vt. 
> 

Va. 
Va.) 419 

Wis.—Webster v. Lawson, 73 Wis. 
561, 41 NW 710. 

Bne. —Imgram v. Thorp, 7 Hare 67, 
27 HngCh 67, 68 Reprint 27. 

91. MacDonald v. O’Shea, 58 Wash. 
169, 108 P 436, AnnCas1912A 417. 


pce See Descent and Distribution § 
93. Colonial Trust Co, v. Fidelity, 
etc,, Co., 144° Mids 117, 1287 A 187 


94. Powell Ve White, 11 Leigh (52 


Va.) 309; Boyd v. Brooks, a4 Tuan: 
Ch. 605; Gotdsmith v. Goidsmith, 17 
Grant iChaidOnt)eanse 


Surety of administrator succeeding 
him see infra § 408. 

95. Leary v. Murray, 178 Fed. 209, 
101 CCA 529,°21 AnnCas 868: Little 
v. Fowler, 1 Root (Conn.) 94; Coburn 
v. Parker, 11 Gray (Mass.) 335;.-West 
v. Rutland Bank, 19 Vt. 403. And see 
McDonough v. Nowlin, 17. Cal. A. 45, 
118 P 463 (to same effect where se- 
curity was given for a different Obs 


For later cases, developments and changes in the law see cumulative Annotations, same title,. page and note number. 
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son,®® unless there was an agreement that the 
surety should look to such security only,°? even 
though there are other. creditors of the principal 
who are seeking to satisfy their claims out of his 
property.°® 

[§ 402] (4) With Respect to Particular Parties 
and Relations—(a) In General. Any of several sure- 
ties who makes payments is entitled to recover the 
amounts so paid by him.®® So a surety, after con- 
tributing to a cosurety who has paid the creditor, 
has a right to be reimbursed by the principal, not- 
withstanding’ the cosurety, having previously ob- 
tained a judgment against the principal for the whole 
amount, assigns it thereafter to another.? The prin- 
cipal cannot recover from his surety,*? even though 
the former appears to be the surety;* but, after a 
change in the relation, a former principal who has 
become surety can recover from the former surety 
who has become principal,® unless there was some 
express agreement in regard to the matter forbidding 
it.© A principal who has applied for a supersedeas 
bond securing only himself is not lable under pro- 
visions therein securing others.* 

[§ 403] (b) Where There Are Two or More Prin- 
cipals. Codbligors who are principals are jointly 
liable to their surety;* but a surety can recover the 
full amount from any of his several principals,°® 
and, although there is authority to the contrary,}° 
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this rule has been held to obtain where the default 
was committed by one only,!! unless such default was 
committed with the connivance of the surety,!? or 
there was an express agreement, that the principals 
were to be lable in certain proportions.1? It does 
not make any difference that judgment has been ren- 
dered against some of them only,!* or that the sure- 
ty executed the instrument before some of the prin- 
cipals had signed it.1® 

[§ 404] (c) One Who Assumes Liability without 
Principal’s Request. A surety who executed the con- 
tract without the knowledge of the principal cannot 
recover from the latter,!® for there cannot be an im- 
plied promise on the part of the principal to pay the 
surety if there was no request to incur the liability.17 
A request from the principal has been implied, how- 


‘ever, from his accepting the benefit of the surety’s 


contract,** from the appearance of the surety in 
court to defend a suit;!® and from the fact that the 
principal knew that a surety was required in the 
particular case;*° and where two or more debtors 
are jointly lable, a request by one of them will be 
regarded as a request by all.?! 

[§ 405] (5) Enforcement of Security.22 After 
payment by the surety, there is no longer any ob- 
stacle in the way of his enforcing any security he 
may hold,?* but if the surety has not been given any 
security, he does not acquire a lien on the property 


ligation). 

{a] Alteration by surety of usuri- 
ous note.—One who took a usurious 
note to indemnify him as surety for 
the maker may recover what he was 
compelled to pay as surety, although 
he had altered the note by reducing 
the interest and could, therefore, not 
recover on it. Little v. Fowler, 1 
Root (Conn.) 94. 


96. Hancock v. Holbrook, 40 La. 
Ann. 58, 3 S 351; Wesley Church: v. 
Moore, 10 Pa. 5 

97. Cornwall v. Gould, 4 Pick. 
(Mass.) 444. 

98. Topping v. Joseph, 1 Grant 
Hyrrs'é& App. «Ont.). 2926), Joseph. v. 
Heaton, 5 Grant Ch. (Ont.) 636. 


995 Haley Smith.) Sistlows CU. Ss.) 
96,12 L. ed. 66; Read v. McLean, (Pr. 
Edw. Isl.) [1925] 3 DomLR 716. 

[a] Surety for surety.—The prin- 
cipal is liable on an implied promise 
to a surety for a surety, upon pay- 
ment by the former. Hall v. Smith, 
5 How. (U. S.) 96, 12 L. ed. 66. 

Parties plaintiff see infra § 447. 

1. Goodall v. Wentworth, 20 Me. 
322; Ilsley v. Jewett, 2 Metc. (Mass.) 
168 


2. Ilsley v. Jewett, supra. 

{a] Bequest to judgment debtor.— 
If, after contribution by a surety by 
paying one half of the debt to a co- 
surety who had paid the whole and re- 
covered a judgment therefor against 
the principal, the cosurety assigns 
the judgment, the assignee takes no 
greater right than the assignor had 
and could not enforce satisfaction for 
more than one half of the judgment; 
and where the judgment debtor he- 
comes the owner of the judgment un- 
der a bequest from the assignee, it 
eannot be held that the whole debt is 
merged and discharged. Ilsley v. 
Jewett, 2 Mete. (Mass.) 168. 

3. Paine v. Drury, 19 Pick. (Mass.) 
400; Norfleet v. Cotton, 16 N. C. 334. 

[a] TIllustration.—Where an exec- 
utor, supposing the estate to be sol- 
vent, pays a debt, he afterward can- 
not recover anything from a surety 
for such debt upon discovering that 
the estate is insolvent, although if 
he had not paid the debt the surety 
would have been compelled to do so 
and could not have recovered from 
the estate. Paine v. Drury, 19 Pick. 
(Mass.) 400. 

4. Mohawk, etc., 
gan, 2 Sandf. Ch. (N. Y.) 306; 


R. Co. v. Costi- 
Boul- 


ware v. Hartsook, 83 Va. 679, 3 SE 289. 
5. Gee v. Nicholson, 2 Stew. (Ala.) 
512; Davis v. Heimbach, 75 Cal. 261, 
17 P 199; Lewis v. Lewis, 92 Ill. 237; 
Downer 'v. Baxter, 30 Vt. 467. 

6. Newton v. More, 14 Ark. 166. 

7. Fidelity, etc., Co. v. Burden, 30 
F. (2d) 610. 

8. Babcock v. Hubbard, 2 Conn. 
536; Fox v. Cutts, 6 Me. 240; Eckert 
v. Myers, 45 Oh. St. 525, 15 NE 862. 

9. Ill—Hamilton v. Johnston, 82 
TM. 339. 

Laf/—Dickey v. Rogers, 7 Mart. N. 
S. 588. 

N. H.—Riddle v. Bowman, 27 N. H. 
236; Jones v. Fitz. 5 N. H. 444. 

N. J.—Apgar v. Hiler, 24 N. J. L. 812. 
sane Y.—Westcott v. King, 14 Barb. 

Vt.—Clay v. Severance, 55 Vt. 300; 
West v. Rutland Bank, 19 Vt. 408; 
Warner v.- Hall, 5, Vt.. 156. 

Va.—Baxter v. Moore, 5 Leigh (32 
Va.) 219. 

[a]. Renewal fraudulently  pro- 
cured.—Where the surety on a note, 
with knowledge that one of the prin- 
cipals thereon has absconded, and 
concealing the fact, procures the oth- 
er principal to execute a renewal 
which the latter does with the under- 
standing that it is to be executed by 
the other principal, but the surety, 
who also executes the renewal, takes 
up the original note with the renewal 
without its being signed by the ab- 
sconding principal and subsequently 
pays the renewal note, he is entitled 
to recover the amount from the prin- 
cipal on the renewal note, the pay- 
ment being referred to the original 


debt. Warner v. Hall, 5 Vt. 156. 

10. Towne v. Ammidown, 20 Pick. 
(Mass.) 535; Brazier v. Clark, 5 Pick. 
(Mass.) 96 (both stated infra note 
Teh fail): 

11. Conn.—Babeock vy. Hubbard, 2 
Conn. 536. 


Ky.—Albro v. Robinson, 983 Ky. 195, 
19 SW 587, 14 KyL 124. 
Mo.—Overton v. Woodson, 17 Mo. 
453: Dobyns v. McGovern, 15 Mo, 662. 
N. Y.—McCoun v: Sperb, 53 Hun 
165, 6 NYS 106. 
Oh.—Eckert v. Myers, 45 Oh. St. 
525, 15 NE 862. a. 
{a] Default of surviving adminis- 
trator.—A surviving administrator 
and the representatives of a deceased 
administrator are held to be jointly 
liable to indemnify the surety if he 


has been subjected to liability for de- 
faults of the surviving administrator 
committed after the death of his as- 
sociate. Dobyns v. McGovern, 15 Mo. 
662; Eckert v. Myers, 45 Oh. St. 525, 
15 NE 862. Contra Towne v. Ammi- 
down, 20 Pick. (Mass.) 535; Brazier 
v. Clark, 5. Pick. (Mass.) 96. 


12. Tighe v. Morrison, 116 N. Y. 
263,.22 NE 164, 5 LRA 617. 

is: Duncan” ‘Vv. Keiffer, 33> Binns 
(Pa.) 1126. 

14. Imbusch v. Farwell, 1 Black 
(U. S.) 566, 17 L. ed. 188; Purviance 
v. Sutherland, 2 Oh. St. 478; Bade- 


ley v. Consolidated Bank, 34 Ch. D. 
Esso 


ae Babcock -v. Hubbard, 2 Conn. 
536. 
16. Ark.—McCabe v. Montgomery, 


131 Ark. 523, 199 SW 548. ' 
Tll.—Ricketson v. Giles, 91 Ill. 154. 
Ind.—Windle v. Williams, 18 Ind. 

A. 158, 47 NE 680. 

Mo.—McPherson v. Meek, 30 Mo. 

345. 

N. C.—Carter v. Black, 20 N. C. 425. 
Pa.—Talmage v. Burlingame, 9 Pa. 

21. 

Vt.—Lathrop v. Wilson, 30 Vt. 604. 
But see’ Hecker v. Mahler, 64 Oh. 

St. 398, 60 NE 555 (allowing recov- 

ery; where, however, the agent of the 


principals procured the surety to 
sign). 
17. Whitehouse v. Hanson, 42 N. 


H. 9; Wright v. Garlinghouse, 26 N. 
Y. 539 [rev 27 Barb. 474]; Lathrop 
v. Wilson, 30 Vt. 604. 

Implied promise generally see in- 
fra § 417. 

18. Hall v. Smith, 5 How. (U. 8S.) 
96, 12 L. ed. 66; Powers v. Nash, 387 
Me. 322. 

19. Snell v. Warner, 63 Tll. 176. 

20. Whiteside v. Connolly, 21 Misc. 
19, 46 NYS 940. 

{a] Thus, where the principal ina 
lease knew that the landlord would 
not accept it without security, his 
assent to its execution by a surety 
must be inferred. Whiteside v. Con- 
nolly, 21 Mise. 19, 46 NYS 940 [aff 
20 Mise. 711, 44 NYS 1134]. 

21. Hamilton v. Johnston, 82 Ill. 
39. 

Surety for more than one principal 
see supra § 403. 

22. Indemnity mortgages when 
enforceable see Mortgages § 360. 

23. Ala—lLane v. Westmoreland, 
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of his principal by the mere fact of having made 
The fact that the debt of the princi- 
pal was usurious will not prevent the surety from 
retaining his security;?° nor will he be restrained 
from enforcing security because he entered into a 
compromise with the creditor, if made in good faith 
and manifestly to the advantage of the principal.?® 
Abandonment of an indemnity agreement made by 
the principal will not be implied in the absence of a 


payment.?* 


contract discharging it.?7 


[§ 406] (6) Notice?’ and Demand.?° 
recover from the principal, the surety is not, in the 
absence of a contract governing the matter, required 
to give him notice that payment has been made,?° 


or to make a demand on him.?! 


[§ 407] b. As to Debt Due Principal from Sure- 
After the surety has satisfied the debt for 
which he was liable, he may, as against the principal 
or his assignee, set off the amount against a debt to 


ty.32 


79 Ala. 372% 
563. 
Ga.—Flannagan v. Forrest, 94 Ga. 
685, 21 SE 712. 
Ill.— Stevens v. Hay, 61 Ill. 399. 
Ind.—Howe v. White, 162 Ind. 74, 


Graham v. King, 15 Ala. 


69 NE 684; Nixon v. Beard, 111 Ind. 
137, 12 NE 131; State Bank v. Davis, 
4 Ind. 653. 


Ky.—Cook v. Landrum, 82 SW 585, 
26 KyL 813. See Brady v. Matting- 
ly, 12 KyL 357. 

La.—Conery  v. 26. Las 
Ann, 123. : 

49 Miss. 
20 


Cannon, 

Misa “Racks. v. Taylor, 
552. 

Nebr.—Grimison v. Russell, 
Nebr. 337, 30 NW 249. 

N. H.—Riddle v. Bowman, 27 N. H. 
236. 

N. Y.—Milk v. Waite, 18 AbbNCas 
236. 

N. C.—Knight v. Rountree, 99 N. C. 
389, 6 SE 762. 

Oh.—Tidd vy. Bloch, 4 Oh. Cir. Ct: 
NaS os ZonOh Cine Ct, 113. 

Pa.—Smith Wa) ELaAhY, eo hited sas 

Tenn.—Rodes v. Crockett, 2 Yerg. 
346, 24 AmD 489. 

Tex.—Worthington vy. Whitefield, 
(Civ. A.) 142 SW 34. 

Eng.—Chadwick vy. Manning, [1896] 
A. C. 231; Cooper v. Jenkins, 32 Beav. 
337, 55 Reprint 132; Petre v. Dun- 
combe, 15 Jur. 86. 

Ont.—Frontenac County v. Breden, 
17 Grant Ch. 645. 

[a] After giving new bond.— 
Where the treasurer of a county gave 
his sureties a mortgage which was 
left with the clerk of the council for 
safe-keeping, and subsequently upon 
the treasurer giving a new bond, his 
old bond and the mortgage were re- 
turned to him by the clerk, and de- 
stroyed by him, the formier sureties 
were entitled to a first charge on the 
property for their indemnification in 
respect of a defalcation discovered of 
a debt before these transactions, al- 
though the mortgage had not been 
registered. Frontenac County v. Bre- 
den, 17 Grant Ch. (Ont.) 645. 

{b] Land fraudulently conveyed 
by surety.—The surety’s right to en- 
force a mortgage upon real estate 
given to him by his principal by way 
of indemnity is not affected by the 
fact that the land subjected to the 
payment of the judgment against the 
principal and the surety had been 
fraudulently conveyed by the surety 
and had been reached by a suit in 
equity in which the conveyance was 
declared void. State Bank v. Davis, 
4 Ind. 653. P 

24. Foster v. Athenzum, 38 Ala. 
302; Wood v. Wood, 124 Ind. 545, 24 
NE 751, 9 LRA 173; Johnson v. Mor- 
rison, 5 B. Mon. (Ky.) 106. See also 
Porter v. Howard, 1 A. K. Marsh 
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the principal.?3 


the latter.?4 


' “[§§ 405-408 


On the other hand, in an action by 


the surety against the principal, after payment by 
the former, the principal can set off against the de- 
mand of his surety a claim which he holds against 


[§ 408] ¢. Payment or Satisfaction Sufficient To 
Create Liability?°—(1) Time and Manner of Pay- 
ment in General. 
action for reimbursement is brought.®® 


Payment must be made before an 
Moreover, 


a surety who before maturity has paid the debt up- 


In order to 


on which he was liable as such cannot recover from 
the principal until it becomes due;*7 nor can he be- 
fore then set off the amount so paid against a debt 
due the principal.?* But it is immaterial to the sure- 


ty’s right how he extinguished the secured debt or 


(Ky.) 358 (holding that, where the 
obligee of a bond for title delivers it 
to his surety in a replevin bond, as 
indemnity, the latter does not acquire 
any lien on the land thereby; he may 
retain the bond until he is indemni- 
fied, but he can acquire a lien on the 
land only by a contract or agreement 
for that purpose which must be evi- 
denced by writing). But see Meyler 
v. Phelps, 7 Ky. Op. 245 (holding that, 
where a surety on a note has paid it, 
he ‘thas an enforceable equity in the 
iand in which the proceeds of a note 
were invested to secure his reim- 
bursement). 


25. Polhill v. Broen, 84 Ga. 338, 10 
Ae 921; Irwin v. McKnight, 76 Ga. 
69. 


Usury as defense to action for re- 
imbursement see infra § 443. 


eae Destrehan v. Scudder, 11 Mo. 
27. McHargue v. Whitaker, 178 
Ky. 169, 198 SW 895; Chadwick Vv. 


Manning, HU S9 6A RAS C28) 

[a] Thus, a mortgage = land exe- 
cuted by principals in a note as in- 
demnity to the sureties is not re- 
leased by an agreement between the 
principals, whereby one paid a cer- 
tain amount on the note and was re- 
Jeased from further liability on a re- 
newal note, the sureties having paid 
the balance due on the note. Mc- 
Hargue v. Whitaker, 178 Ky. 169, 198 
SW 895. 

28. Notice to indemnitor in action 
based upon: 

Express contract generally see In- 

demnity § 39, 

Implied contract generally see In- 

demnity § 53. 

29. Demand as condition preced- 
ent to action on indemnity contract 


see. Indemnity § 58. 

30. Sikes v. Quick, 52 N. C. 19. 

31. Collins v. Boyd, 14 Ala. 505; 
Clanton "Coward, (67 .Caly 373,07 
787; Rodenbarger v. Bramblett, 78 
Ind. 213. 

32. Bankruptcy of principal: 


Provability of surety’s claim against 
estate of bankrupt principal see 
Bankruptey § 476. 

Set-offs and counterclaims see Bank- 
ruptey § 238. 

Effect of set-off against assignor 
on title of assignee for benefit of 
creditors generally see Assignments 
for Benefit of Creditors § 273. 

33. Fox v. Cutts, 6 Me. 240; Ker- 
shaw v. Merchants’ Bank, 8 Miss. 386, 
40 AmD 70; Mosteller v. Bost, 42 N. 
C. 39; Barney v. Grover, 28 Vt. 391. . 

[a] Levy on surety’s property be- 
fore notice of assignment is sufficient 
satisfaction to entitle the surety to 
set off the amount of the levy as 
against the assignee of the principal. 
Kershaw v. New York Merchants’ 


paid the sum he seeks to recoyer.®® 
may recover from his principals for a payment upon 
their obligation, 
stranger, and repaid to the latter by the surety,*° 


Thus a surety 


made in the first instance by a 


Bank, 8 Miss. 386, 40 AmD 70. 
34 Crampton v. Walker, 3 HE. & H. 
321, 107 ECL 321, 121 Reprint 463. 
35. Effect of payment by surety 
as extinguishing debt see Subroga- 
tion [387 Cyc 410]. 


Extent of recovery see infra §§ 
457-461. 
36. U. S.-—Maryland Casualty Co. 


v. Charleston Lead Works, 24 F. (2d) 


836; Pigou v. French, 19 F. Cas. No. 
11,161, 1 Wash. 278; j;Whetmore v. 
Murdock, 429 Ma Cas. No.) PRS Lo ees. 


Woodb. & M. 390. 
(se v. Hurlburt, 25 Tll. A. 
Iowa.—Thomsen vy. Kopp, 204 Iowa 
1176, 216 NW 725; Sapp v. Aiken, 68 
Iowa 699, 28 NW 24; Dennison vy. 
Soper, 33 Iowa 183. 
Ky.—Rutherford y. Richart, 2 Ky. 


Op. 161 


Mo.—Huse v. Ames, 104 Mo. 91, 15 
SW 965; Hearne vy. Keath, 63 Mo, 84; 
Taylor v. Fuqua, 203 Mo. A. 581, 219 
SW 971; McCormick v. Obanion, 168 
Mo. A. 606, 153 SW 267. 

N. H.—Child v. Eureka Powder 
Works, 44 N. H. 354; Gannett v. 
Blodgett, 39 N. H. 150. 

Nae Y.—Powell v. Smith, 8 Johns. 

9. 


i 8. RO AB AG aut eos Viel COtE, 5) S.C: 
Ss. D.—John Deere Plow Co. 
Tuinstra, 47 S. D. 555, 200 NW 61. 
W. Va.—Lewis v. Toney, 76 W. Va. 

80, 85 SE 30. 
‘ Wy Se Pee v. Morrow, 9 Wyo. 

Eng.—Morrison vy. Barking Chemi- 
eals Co.; Ltd., [1919]: 2: Ch. 325. 

Que. — Howard Vv. Findlay, 51 Que. 
Super. 375. 

[a] Rule applied to assignee of 
surety. Stevens v. Hurlburt, 25 Ill. 
A. 124, 

{[b] Judgment for surety before 
payment of the debt by him is erro- 
Rutherford v. Richart, 2 Ky. 


vV- 


[el Before ascertainment and pay- 
ment of amount due an action by a 
surety for indemnity will not lie. 
Morrison v. Barking Chemicals Co., 
Ltd, LUSL9IL 2° Ch./325: 

Evidence of payment see infra §§ 
451-453. 

Right of action as accruing at time 
of payment see supra § 394. 

37. White v. Miller, 47 Ind. 385; 
Schick v. Ott, 7 Oh. Cir. Ct: N. S. 325, 
27 Oh. Cir. Ct. 69%. 

38. Jackson v. Adamson, 7 Blackt. 
(Ind.) 597. 

3 B. Mon. 


39. Burns v. .Parish, 
(Ky: 18* Lord ewe Staples, ZonuNamete 
448; Pearson v. Parker, 3 N. H. 366; 
Hulett v. Soullard, 26 Vt. 295. And 
see cases infra notes 40-50. 

40. Harper v. McVeigh, 82 Va. 
751, 1 SE 193. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ve 


§§ 408-409] 


if the surety procured payment to be made by the 
third person ;*! and where the surety gives his prin- 
cipal’ the money with which to pay the debt, with 
the understanding that it is to be so applied, as be- 
tween them the latter is estopped to claim that he 
paid the debt with his own money.*? A surety who 
replevies the debt by a valid replevy bond may pro- 
ceed against the principal as if he had made actual 
payment in money,** as may a surety who, having 
an account in the obligee bank for more than the 
amount due on the suretyship obligation, directed 
the cashier to charge the amount thereof to his ac- 
count, which the cashier agreed to do.44 But where 
an obligee gives the bond to the surety thereon, such 
surety cannot support assumpsit against the prin- 
cipal for money paid, laid out, and expended by him 
for the use of the latter, or any of the common money 
counts.*° 

Payment into court pending an accounting between 
the creditor and surety of the amount of a judg- 
ment which the former has recovered against the 
latter on the suretyship obligation is a sufficient 
payment to entitle the surety to reimbursement from 
the principal,*® even though the accounting between 


the creditor and the surety has not been determined 
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Payment of a renewal note by the surety entitles 
him to reimbursement from the parties liable on the 
original obligation.4§ 

Imprisonment of surety on a capias ad satisfaci- 
endum is not satisfaction ‘to the ereditor.*® 

Where a surety of an administrator succeeds him, 
owing to a breach of the bond, and indorses upon 
the bond a receipt of the money due thereon as money 
received from himself as surety, and has charged 
himself with the same in his inventory, he ean main- 
tain an action against the administrator for money 
paid for the use of the latter.®° 

[§ 409] (2) Voluntary Payment®>1—(a) In Gen- 
eral; Present Legal Obligation. Whatever present 
liability on the part of a surety exists or has become © 
fixed by judicial determination may be paid off and 
satisfied voluntarily by him without waiting to be 
coerced by process, and such payment will entitle 
him to reimbursement.®? Thus the surety has been 
allowed to recover where the payment was made 
without demand or suit,°? before rendition of judg- 
ment,°* before execution issued,®* or before matu- 
rity of the debt;°® and where bail pay after a judg- 
ment in his favor has been reversed on appeal and 
the cause remanded, he can recover from his prin- 


and the court still retains the money.** cipal.®” It is no ground of objection to the sure- 
41. Presly v. Donaldson, 33 Miss. 50. Hazelton Valentine, 113 original certificates for lost negotia- 
92. Mass. 472. ble certificates of state indebtedness, 
42. Holtzclaw v. Craynor Smith Surety as administrator of princi-} and the surety thereafter, on demand 


Lumber Co., (Ky.) 114 SW 271. 


43. Lucas v. Chamberlain, 8 B. 
Mon. (Ky.) 276; Burns v. Parish, 3 
B. Mon. (Ky.) 8. 


44. Gribben v. Clement, 141 Iowa 
144, 119 NW 596, 133 AmSR 157. 

[a] Rule applied, although not un- 
til after the surety brought action 
against the principal did he issue a 
check on his account in payment of 
the note, and the note was not formal- 
ly canceled by the bank until then. 
Gribben v. Clement, 141 Iowa 144, 119 
NW 596, 133 AmSR 157. 

45. Butterworth v. Ellis, 6 Leigh 
(33 Va.) 106. 

Nature and form of surety’s action 
generally see infra § 438. 

46. Vermeule v. York Cliffs Impr. 
Co., 105 Me. 350, 74 A 800, 134 AmSR 
553. 

Vermeule y. York Cliffs Impr. 
Co., supra. 

[a] Reason for, and discussion of, 
rule.-—‘‘We regard the payment in 
court, as a deposit for the payment 
of a judgment which is as conclusive 
upon C. C. Vermeule [surety] as if 
he had paid the money upon the exe- 
cution. The only difference between 
the deposit and such payment being, 
that the money due upon the judg- 
ment of John D. Vermeule [creditor] 
may be distributed according to the 
decree of the equity court but as the 
property of the latter. The fact that 
the money may under the order of the 
court be paid to the. creditors: of 
John D. Vermeule, or to C. C. Ver- 
meule in the settlement of the co- 
partnership affairs, in no way 
changes the effect of the judgment 
against C. C. Vermeule, as a payment 
by him as surety upon the defend- 
ant’s note.” Vermeule v. York Cliffs 
Impr. Co., 105 Me. 350, 355, 74 A 800, 
134 AmSR 553. 

48. Frye v. Sims, 144 Ga. 74, 86 SE 


249. 

{a] Tllustration.—Where the orig- 
inal note was signed by A and B as 
principals and C as surety, and the re- 
newal note was signed only by A as 
principal and C as surety, C having 
paid the second note is entitled to 
reimbursement from. B. Frye ov. 
Sims, 144 Ga. 74, 86 SE 249. 

49. Powell v. Smith, 8 Johns. (N. 
Y.) 249. 


pal’s estate see supra § 400. 

51. Payment where there was no 
legal obligation to pay see infra § 411. 

52. U. S.—uU. S. Fidelity, etc., Co. 
v. Sandoval, 223 U. S. 227, 32 SCt 298, 
56 L. ed. 415 [rev on other grounds 
12 Ariz. 348, 100 P 816]. 

Ala.—Halsey vy. Murray, 112 Ala. 
185, 20 S 575; Stallworth v. Preslar, 34 
oan 505; Graham vy. King, 15 Ala. 

Ariz.—Sandoval v. U. S. Fidelity, 
etc., Co., 12 Ariz. 348, 100 P 816 [rev 
on other grounds 223 U. S. 227, 32 
SCt 298, 56 L. ed. 415]. 

Ga.—Shattles v. Baker, 18 Ga. A. 
300, 89 SE 373. 

Ind.—Howe v. White, 162 Ind. 74, 
69 NE 684; Ross v. Menefee, 125 Ind. 
432, 25 NE 545; Nixon vy. Beard, 111 
Ind. 187, 12 NE 131; White v. Miller, 
47 Ind. 385. 

Ky.—May v. Ball, 108 Ky. 180, 56 
SW %, 21 Kyl) 1673." Rudd vy. Hann, 
4 T. B. Mon. 528. 

La.—Gates v. Renfroe, 7 La. Ann. 
569; Montgomery v. Russell, 10 La. 
330. 


Me.—Hichborn v. Fletcher, 66 Me. 
209, 22 AmR 562; Goodall v. Went- 
worth, 20 Me. 322. 

Md.—Colonial Trust Co, v. Fidelity, 
etc., Co., 144 Md. 117, 123 A 187, 191 
[eit Cyc]. 


Mass.—Hazelton v. Valentine, 113 
Mass. 472; Rawson v. Rawson, 105 
Mass, 214. 


Nev.—Barber v. Gillson, 18 Nev. 89, 
1 PP) 452. 


N. H.—Odlin v. Greenleaf, 3 N. H. 
270; Butler v. Haynes, 3 N. H. 21. 

N, J.—Hazen Vv. Durling, 2.N: J. 
Eq. 133. 


N. C.—Wharton v. Woodburn, 20 N. 


C. 647; Linn v. McClelland, 20 N. C. 
596. 

Oh.—Williams v. Williams, 5 Oh. 
444, 


Pa,—Smiths.v.. Harry, 91 Pat -119:: 
Craig v. Craig, 5 Rawle 91. 

Tenn.—Winchester v. Beardin, 10 
Humphr. 247, 51 AmD 702. 

Va.—Randolph v. Randolph, 3 Rand. 
(24 Va.) 490. 

Eng.—Anonymous, Cary 19, 21 Re- 
print 10; Pitt v. Purssord, 8 M. & 
W. 538, 151 Reprint 1152. 

[a] Rule applied.—Where a sure- 
ty company executed a bond to in- 
demnify the fiscal agents of a state 
for any loss from the issuance of new 


of the obligee, purchased bonds, to 
be exchanged for the lost certificates, 
which were presented by the holder 
in good faith, the surety’s act was not 
voluntary. Colonial Trust Co. v. Fi- 
Cou ete... Co, 144M) Liao sarAe 


[b] Enforceable obligation. — A 
payment cannot be said to be vol- 
untary so long as the obligation is 
enforceable. Randolph y. Randolph, 
3 Rand. (24 Va.) 490. > 

53. Ind.—Nixon v. Beard, 111 Ind. 
137, 12 NB 131. 

Ky.—May v. Ball, 108 Ky. 180, 56 
SW 7, 21 KyL 1673; Rudd v. Hanna, 
4 T. B. Mon. 528. 

Raunt v. Renfroe, 7 La. Ann. 

Me.—Hichborn vy. Fletcher, 66 Me. 
209, 22 AmR 562. 

Mass.—Hazelton v. Valentine, 113 


Mass. 472; Rawson v. Rawson, 105 
Mass. 214. 
aN: H.—Odlin v, Greenleaf, 3 N. H. 
0. 
N. J.—Hazen v. Durling, 2 N. J. 
Kq. 133. 


N. C.—Wharton v. Woodburn, 20 N. 
eens Linn v. McClelland, 20 N. C. 
oO A 
ape Williams v. ‘Williams, 5 Oh. 

Tenn.—Winchester v. Beardin, 10 
Humphr. 247, 51 AmD 702. 

Eng.—Pitt v. Purssord, 8 M. & W. 
538, 151 Reprint 1152. 

[a] After return of nulla bona 
upon an execution against adminis- 
trators, the administration bond is 
forfeited, and’ the surety has a right 
to satisfy the execution with or with- 
out suit upon the bond. Hazen v. 
Durling, 2 N. J. Eq. 133. 

54. Howe v. White, 162 Ind. 74, 
69 NE 684; Butler v. Haynes, 3 N. 


H. 21. 
Stallworth v. Preslar, 34 Ala. 


56. Graham v. King, 15 Ala. 563; 
Ross v. Menefee, 125 Ind. 432, 25 NE 


545; White v. Miller, 47 Ind. 385; 
Barber v. Gillson, 18 Nev. 89, 1 P 
452; Craig v. Craig, 5 Rawle (Pa.) 
91. See also Wiggin v. Flower, 5 
Rob. (la.) 406 (decided under stat- 
ute). 


Right of surety to reimbursement 
before maturity of debt see supra § 
408. 


57. Stevens v. Hay, 61 Ill. 399. 
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ty’s right that he paid to avoid seizure and arrest,°® 
or that the principal had a demand against the cred- 
itor, of which the surety did not take advantage;°° 
nor is the right of the surety affected by a com- 
promise with the creditor which does not injure the 
rights of the principal,®°® or because payment was 
made without request®! or permission®? from the 
principal to pay, or although the surety does not 
notify the principal of his intention to pay.®? 
Obligations unenforceable by creditor against 
principal. While it has been said that. the princi- 
pal must have been bound legally for the debt,®# 
it is held that if the creditor can hold the surety, 
it will not necessarily be a defense to the principal 
that the latter could not be compelled by the ered- 
itor to pay the debt.°° So where the creditors, in a 
composition deed, have released the principal, but 
stipulate for a reserve of remedies against the sure- 
ties, the latter, having been compelled to pay the 
debt, can recover from the principal;®* and where 
the principal having a defense against the creditor 
negligently fails to plead it, and suffers judgment 
in an action by the ereditor to go against him or his 
surety, upon payment thereof by the latter, he may 
recover from the former.** Likewise a surety eom- 
pelled to pay a debt which is barred by a statute of 
limitations, as against the principal, may recover 
from the principal the amount he is so compelled 
to pay,®® and this applies where the creditor has 
failed to present his claim against the estate of the 


' 58. Montgomery. v. Russell, 10 La. 
judgment 
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and, the latter failing to defend, a 
is recovered against the 
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principal within the time designated by statute.®* 
Where the contract of the parties provides that the 
surety is entitled to credit for all disbursements 
made in good faith under the belief that he was ha- 
ble or that it was necessary to make the same, a 
surety making payment under such conditions 1s 
entitled to reimbursement.?° 

Payment of confessed judgment. Although a sure- 
ty is prohibited by a statutory provision from suf- 
fering judgment to go against him by confession or 
default when the principal debtor is willing to de- 
fend, yet, if he does suffer such judgment to be 
rendered, he can maintain an action to recover the 
money from the principal,’+ but in such ease he oc- 
cupies the position of the creditor suing on the orig- 
inal debt, and must establish its validity and repel 
all defenses against it.7? 

[§ 410] (b) As Affected by Character of Instru- 
ment. The right of the surety to reimbursement is 
not affected by the fact that the bond on which pay- 
ment was made could not have been exacted of the 
principal by the obligee,*? or by objections te the 
sufficiency of the instrument which the principal is - 
estopped to set up;** and the fact that a bond is 
not a good statutory bond wiil not defeat liability if 
it is a valid and binding common-law obligation.*® 

[§ 411] (c) No Legal Obligation To Pay.7° A 
surety cannot recover from his principal for a pay- 
ment made, if the surety was not under any legal 
obligation to make it,’ or if he or the principal had 


stayed by virtue of it, the principal 
is estopped from questioning its va- 


fees Anonymous, Cary 19, 21 Reprint 
al 


913 Rawson v. Rawson, 105 Mass. 
[a] Reason for rule.—Evidence of 


such demand is immaterial because, 
if the surety had been sued sepa- 
rately, he could not set off a demand 
due the principal, and if the principal 
and surety had been sued jointly, the 
demand in favor of one of them could 
not be set off. Rawson v. Rawson, 
105 Mass. 214. 

60. Martin v. Ellerbe, 70 Ala. 326; 
Epeauley v. Adelman, 27 Pa. Super. 


61. Clanton v. Coward, 67 Cal. 373, 
7 P 787; White v. Miller, 47 Ind. 385. 

62. Hazelton v. Valentine, 113 
Mass. 472. 

63. Moncure v.. Dermott, 13 Pet. 
GIS) 3 45,- 10, 1 ed, 193. [rev chy 
BY Cas! Nos 95710%), 5, Cranch .€. Co 445]; 
Gates v. Renfroe, 7 La. Ann. 569. 

[a] In Quebec the statute, pro- 
viding that a surety who has paid 


before being sued without notifying 
the principal debtor loses his remedy 
against the debtor if the latter had 
means of declaring the debt extinct, 
does not apply where the principal 
and surety were sued together and 
allowed judgment to go against them 
by default; in such case the surety 
may recover from the principal the 
amount of the judgment paid by him, 
although no notice was given. Pot- 
vin. v. Tremblay, 57 Que. Super. 302. 

64. Peay v. Southern Surety Co., 
141 Ark. 265, 216 SW 722; Hollinsbee 
Vv. Ritchey, 49 Ind. 261; National Sure- 
Ly Cor N. Johnson, 115 Or. 624, 239 P 
538. 

Liability of principal as measure of 
liability cf surety see supra § 127. 

65. Lane v. Moon, 46 Tex. Civ. A. 
625, 103.SW. 211. 

66. Kearsléy v. Cole, 16 M. & W. 
128, 153 Reprint1128. 

67. ‘Robinett''v. Murray, 219 Ala’ 
176, 121 S 535; Dampskibsaktiesel- 
skabet Habil v.. U. S. yndelity, etc., 
Co., 142 Ala. 3638, 39 S 54 

[a] Failure of principal to defend. 
—If, when the Surety is sued alone, 
he notifies the principal to defend, 


surety which he pays, he can recover 
from the principal whether the lat- 
ter was actually liable or not. Damp- 
skibsaktieselskabet Habil vy. U. 8S. 
Peet, etc., Co., 142 Ala. 663,39 S 
5 


oreo Ga.—Reid v. 47 Ga. 
Kan.—tLeslie v. Compton, 103 Kan. 
92, 172 P 1015, LRAI918F 706; Reed 
v. Humphrey, 69 Kan, 155, 76 P 390. 
Mich.—McClatchie v. Durham, 44 
Mich. 435, 7 NW 76. 
Tenn.—Marshall v. 


Flippen, 


Hudson, 9 Yerg. 


Tex.—Faires v. Cockerell, 88 Tex. 
428, 31 SW 190, 639, 28 LRA 528. 

Vt.-—Norton v. Hall, 41 Vt. 471. 

But see Auchampaugh v. Schmidt, 
70 Iowa 642, 27 NW 805, 59 AmR 459 


(containing a dictum to the con- 
trary). 
[a] Rule applied where the sure- 


ty, in good faith, kept the liability 
alive.. Norton v. Hall, 41 Vt. 471. 
Debt barred as to surety but not as 
to principal see infra § 412. 
69. Ala.—Hooks v. Mobile Branch 
Bank, 8 Ala. 580. 
Md.—Mitchell v. Williamson, 6 Md. 
210. 
Mo.—Miller 


‘v. Woodward, 8 Mo. 


169. 
ay. H.—Sibley v. McAllister, 8 N! 
389. 
Penn —Reeves v. Pulliam, 9 Baxt. 
Ahayaye Marshall v. Hudson, 9 Yerg. Dts 
Chowning, 90 Tex. 


617, ‘40 SW 395, 59 AmSR 842 [mod 
(Civ. A.) 38 SW 1141]. 

70. Peay v. Southern Surety Co., 
141 Ark. 265, 216 SW 722. 


Rite Riley v. Stallworth, 56 Ala. 
il 
72. Riley v. Stallworth, supra. 
73. Maryland Fidelity etc., Co. v. 
Johnson, 2 La. A. (Orleans) 290; 


Frith v: Sprague, 14 Mass. 455. 

7% Bates v. Merrick, 2 Hun (N. 
Y.) 1368; 5. Rhomps, & Gs On: 

[a] Thus, where an _ insufficient 
undertaking given upon an appeal has 
been accepted and received as proper 
and lawful, and the proceedings 


lidity in an action by the sureties. 
Bates v. Merrick, 2 Hun (N. Y.) 568,, 
5 Thomps. & C. 701. 

75. Halsey v. Murray, 112 Ala. 185, 
20 S 575. See American Surety Co. 
v. Butler, (Mont.) 284 P 1011 (per- 
sons signing an agreement to indem- 
nify a surety from all loss on a track 
buyer’s bond to be executed, who did 
not intend to indemnify against loss 
on account of the principal’s failure 


'to pay for grain purchased, are not 


liable to indemnify the surety for 
loss thus sustained, where no copy of 
the bond was submitted to the indem- 
nitors and the bond furnished by the 


surety was not the statutory bend 
contemplated by the Rev. Codes 
(1921t] § 3589, but a common-law 


bond, and where the statute does not 
require a track buyer’s bond to ex- 
tend to losses suffered by reason of 
failure of the track buyer to pay for 
grain purchased). 

76. Ollegality as defense generally 
see infra § 4438. 

*“77. Ark.—Spann v. Spann, 150 SW 
409. 


Cal.—U. S, Fidelity, ete. Co. v. 
More, 155 Cal. 415, 101 P 302; Tisch- 
hauser Avis Warviss. GAL) 203, Pae6e 
Schlitz v. Thomas, 61 Cal. A. 635, 216 
Pxb1* 

Conn.—Smith v. Staples, 49 Conn. 
87%. 

Ind.—Hollinsbee v. Ritchey, 49 Ind. 


261; Sponhaur v. Malloy, 2i Ind. A. 
287, 52 NE 245. 

N. Y.—Farrelly v. Schaettler, 143 
App. Dive 28,228 ONS. Lot Parke 2G 
N. Y. 644 mem, 100 NE 1127 mem]. 

N. C.—Gray v. Bowls, 18 N. C. 437. 

Oh.—Holland vy. Lee, 22 Oh, Cir. Ct. 
Naes..209) 

Or.—National Surety Co. v. John- 
son, 115 Or. 624, 239 P 538. 

Kon eae Bst., 11 LancBar 

Va.—Tatterson v. Maryland Fidel- 
ity, etc., Co., 115 Va. 409, 79 SE 334. 

Sask.—U. S. Fidelity, etc., Co. v. 
Weber, 24 DomLR 1138, 32 WestLR 5. 
: mene barred by limitation see infra 


For later cases, developments and'changes in the law see cumulative Annotations, same title, page and note number. 
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been discharged or released from liability?’ and 
the payment was made with knowledge of the facts,”® 
unless the surety having a good defense to an ac- 
tion for the debt properly waived the same.’ 
discharge of others than the principal or surety does 
not, however, affect the surety’s rights.$4 
ment will not be merely voluntary if the surety was 
ignorant of the facts constituting a defense’? and 
could not have discovered them with due diligence,*? 
but a payment by a surety, made with knowledge of 
the facts, although under the mistaken belief that 
he was bound to make it, is voluntary.%4 
only of the surety’s payment may be voluntary, with- 
in the inhibition against payment where there is no 
legal liability, in which case he ean recover for the 
part only which was not voluntary.’® 
est for which he and the principal were not liable 
is not recoverable;*® and where deductions should 
have been made, but the surety pays the full amount, 
he cannot recover from the principal for the amount 


[a] Expenses voluntarily incurred. 
—(1) A surety on a bail bond is not 
entitled in an action on an indemnity 
agreement to recover expenses in- 
curred in searching for accused when 
he was not required or authorized by 
the terms of the agreement to insti- 
tute such search. Tischhauser v. 
Jarvis Cals Avy 2 TS (665162) VA 
surety for a lessee liable for the lat- 
ter’s failure to leave the fences in a 
condition required by the terms of 
the lease at the end thereof may put 
the fences in the proper condition and 
hold ‘his principal to the payment of 
a reasonable price for the repairing 
thereof, but he cannot build a differ- 
ent kind of a fence or repair part of 
the fence one year and the other part 
two years after the termination of 
the lease, if it would cost his princi- 
pal any more than would have been 
required to repair the fences already 
on the place in the first instance. 
Spann v. Spann, (Ark.) 150 SW 409. 

[b] Fayment to improper person. 
—A surety cannot recover from the 
principal for a payment made to an 
improper person as to a guardian of 
a different fund. Strickler’s Est., 11 
LancBar (Pa.) 107. 

{c] Payment of void judgment.— 
As a bond to stay execution in re- 
plevin, pending appeal, is only re- 
quired, under the statute, to be con- 
ditioned that appellant will obey the 
appellate court’s order, there was no 
consideration for an added condition 
authorizing judgment against the 
surety on motion, without notice, if 
appellant did not pay within a fixed 
time after filing the remittitur, and 
judgment so taken was void, and its 
satisfaction insufficient to give the 
surety a cause of action on a contract 
of indemnity executed to it by appel- 
lant. .-U. S. Fidelity, etc., Co. v. More, 
155 Cal. 415, 101 P 302. 

{d] Forthcoming bond.—As_ the 
obligation of a forthcoming bond is 
only that the property shall be deliv- 
ered to the officer, and not that the 
execution shall be satisfied, a surety 
on such bond who pays the execution 
without request of the principal can- 
not recover the money from the lat- 
ter. Gray v. Bowls, 18 N. C. 437. 

78. Windle v. Williams, 18 Ind. A. 
158, 47 NE 680; Spilman v. Smith, 15 
B. Mon. (Ky.) 123; Kimble v. Cum- 
mins, 2 Mete. (Ky.) 327; Hatchett: v. 
Pegram, 21 La. Ann. 722; Randolph 
v. Randolph, 3 Rand. (24 Va.) 490. 

[a] Where principal has been dis- 
charged by alteration -without his 
consent, such alteration being the ad- 
dition of the signature of the surety, 
the latter cannot recover from the es- 
tate of the principal, as payment by 
the surety was not of any benefit to 
the estate. Windle v. Williams, 18 
Ind. A. 158, 47 NE 680. 
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A 


A pay- 


A part 
Surety.°! 


Thus inter- 


79. Ark.—Foster v. Bradney, 143 
Ark. 319, 220 SW 811; Roe v. Kiser, 
62 Ark. 92, 34 SW 534, 54 AmSR 288. 

Ga.—Jones v. Joyner, 8 Ga. 562; 
Hargraves v. Lewis, 3 Ga. 162. 

Ind.—Sponhaur v. Malloy, 21 Ind. 
A. 287, 52, NE 245. 

Mass.—Bancroft v. Abbott, 3 Allen 
524; Stinson v. Prescott, 15 Gray 335. 
Mo.—Noble v. Blount, 77 Mo. 235. 

Oh.—Davis v. Kelley, 5 Oh. Dec. 
(Reprint) 30, 1 AmLRee 479; Riddle 
v. Canby, 2 Oh. Dec. (Reprint) 586, 
4 WestLMonth 124. 

[a] Illustration.—Payments made 
by one who was surety for the buyer 
of a tractor after he knew that the 
buyer had rightfully rejected the 
tractor sent to him because it was 
secondhand creates no liability from 
the buyer to the surety. Koster v. 
Bradney, 143 Ark. 319, 220 SW 811. 

[b] Obligation terminated by 
death.—As a bond given by a hus- 
band for the board and expenses of 
his wife is terminated by his death, a 
surety on such bond cannot recover 
from his estate for payments made 
thereafter. Stinson v. Prescott, 15 
Gray (Mass.) 335. 

80. See infra § 412. 

81. Shapira v. Paletz, 
A.) 59 SW 774. 

{a] Illustration.—Where a trans- 
fer of goods was attackéd as in fraud 
of creditors, and the goods were at- 
tached, and the buyer gave a replevin 
bond for the release of the goods, on 
which complainants were sureties, 
the fact that the attachment was dis- 
missed as to the alleged fraudulent 
transferor but continued as to others 
did not require a dismissal of a suit 
by such sureties, who afterward had 


(Tenn. Ch. 


been compelled to pay a liability un-, 


der the replevin: bond, as against 
their principal, since the transferee 
was the principal in the attachment 
litigation, so far as the sureties were 
concerned, and dismissal as to the 
transferor was immaterial. Shapira 
v. Paletz, (Tenn. Ch. A.) 59 SW 774. 

82. Turman vy. Looper, 42 Ark. 500; 
Gasquet v. Oakey, 19 La. 76; Thomp- 
son v. Wilson, 13 La. 138; Stinson v. 
Brennan, 25-8, CC.) L. 15. 

83. Hichborn v. Fletcher, 66 Me. 
209, 22 AmR 562; Hyde v. Miller, 45 
App. Div. 396, 60 NYS 974 [aff 168 
N. Y. 590 mem, 60 NE 1113 mem]. 


84. Bancroft v. Abbott, 3 Allen 
(Mass.) 524. 

85. Lucking v. Gegg, 12 Bush 
(Ky.) 298; Tennell v. Dozier, Hard. 
(Ky.) 47. 

86. Lucking v. Gegg, 12 Bush 
(Ky.) 298. 

[a] Rule applied where statute 


provides that, after death of obligor, 
a contract providing for a higher rate 
of interest shall, after maturity, bear 
six per cent. lLucking v. Gegg, 12 
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in excess of that properly due.’? 

Before accounting. Where an accounting by the 
principal in a trust capacity may be necessary to fix 
liability, such accounting must ordinarily be had 
before payment of the surety of the alleged liability 
can operate to charge the principal.’ 
interested, however, may occupy such relations as to 
estop themselves to object that the payment was 
made before such accounting.®® 

Rights to security. If the surety is not liable for 
the debt, he cannot acquire any rights to security 
by making payment.?° 

[§ 412] (d) Waiver of Objection or Defense by 
The surety is not compelled to take ad- 
vantage of every technical objection.9? 
waive a personal defense,®* such as incapacity from 
coverture,®* or a change in the contract between the 
creditor and the principal.®® 
after the debt is barred both as to him and to his 
principal, he cannot recover;9* but if the debt is 


The parties 


He ean 


If the surety pays 


Bush (Ky.) 298. 

Recovery of interest: 
Generally see infra § 459. 
Usurious interest see infra § 443. 


87. Washburn v. Pond, 2 Allen 
(Mass.) 474. 
pees Richardson v. Day, 20 S. C. 


Accounting and settlement as con- 
dition precedent to action on bonds 
see Executors and Administrators §§ 
2602-2604; Guardian and Ward § 514. 

89. Richardson v. Day, 20 S. C. 


12. 

[a] Illustration.—Where an_  in- 
testate’s wards, who were also her 
heirs at law, assertéd a liability 
against a surety on the guardianship 
bond and accepted a settlement from 
such surety, in an action afterward 
brought by the surety to subject the 
lands of the deceased guardian to the 
repayment of the amounts so paid by 
him, these wards and heirs at law are 
estopped from objecting that the 
surety was not liable until after an 
accounting by the guardian. Rich- 
ardson y.) Day n20( SJer4s 

90. Smith v. McGehee, 14 Ala. 404; 
Roe v. Kiser, 62 Ark. 92, 34 SW 534, 
54 AmSR 288; Howe v. White, 162 
Ind. 74, 69 NE 684. 

[a] Rule applied where principal 
had paid and surety had been notified 
not to pay. Smith v. McGehee, 14 
Ala, 404. 

91. Defenses generally see 
§§ 440-445. 

92. Reynolds v. Harral, 33 S. C. L. 
87 


93. Parker v. Rochester, 4 Johns. 
@HEAGNG Ws) 32/9 3 

{a] Thus a surety on notes which 
were discounted by an insurance com- 
pany not having any authority to dis- 
count them, and which, by statute, 
were void in the ‘hands of such com- 
pany, was not bound to take ad- 
vantage of the defense given by stat- 
ute, and was therefore entitled to any 
security given him by his principal. 
Parker v. Rochester, 4 Johns. Ch. (N. 
Weyio2 oe 

94 Ricketson v. Giles, 91 Ill. 154. 

95. Simmons v. Goodrich, 68 Ga. 
750; Brown v. Marmaduke, 248 Pa. 
247, 93 A 1028. 
fa] Extension of time of payment. 
Failure of the surety to set upasa 
defense that the time of payment was 
extended without his consent does not 
preclude recovery in an action over 
against the principal. Brown v. Mar- 
maduke, 248 Pa. 247, 93 A 1023. 

96. Cal.—Stone v. Hammell, 83 
Cal. 547, 23 P 7038, 17 AmSR 272, 8 
LRA 425. 

Ky.—May v. Ball, 108 Ky. 180, 56 
SW 7, 21 KyL 16738. 


infra 


La.—Hatchett v. Pegram, 21 La. 
Ann. 722. 
Tenn.—Henderson y. Locike, 152 
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not barred as to the principal, the surety can waive 
the statute of limitations for himself, and payment 
under such circumstances will not be voluntary.®? 
So the rule permitting the surety to waive defenses 
is apphed to the defense of the statute of frauds; 
he may pay the debt, although his promise was not 
in writing, and recover the amount from the prin- 
eipal.°§ 

7. 413] (8) By Note, Draft, or Other Obliga- 
tion.°® Payment may be.sufficient by the passing of 
negotiable security, and payment will be deemed to 
have been made by the surety if he gives his own 
note? or draft,? where it was accepted by the cred- 
itor as such;* and the surety is entitled to reim- 
bursement from the principal before the instru- 
ment so accepted by the creditor has been paid® 
or although it is uncollectable,® unless something re- 
mains to be done to carry his engagement into ef- 
fect.? A nonnegotiable note, however, will not be re- 
garded as payment.® 

A surety contributing to his cosurety by giving 
his own note is entitled to reimbursement from the 
principal.® 


111, 282 SW 193 [quot 


Randolph, 3 
Rand. (24 Va.) 490. 
97. Shaw v. Loud, 12 Mass. 447; 


Tenn. 108, [a] 
Cyel; 
Va.—Randolph = v. 
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Subsequent dishonor of draft. 
—A surety ona bond for costs is en- ile 
titled to sue the principal when he has 
delivered a draft on the principal, 
signed by himself, which was accept- 
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[§ 414] (4) Satisfaction in or by Levy on Prop- 
erty. It is sufficient to entitle the surety to recover 
from the principal that he has satisfied the debt in 
property,?° such as land,11 or by a mortgage,*? or 
that it has been satisfied by levy upon his property,*? 
or by a judicial sale under a decree enforcing a judg- 
ment for the secured debt!+ unless the sale is in- 
effectual,1> or unless the surety by his subsequent 
conduct loses the benefit. of such payment.*® 

[§ 415] (5) Part Payments. A surety who has 
paid any part of the indebtedness can maintain an 
action for the amount paid.1* The right.is not af- 
fected by the intent with which such partial pay- 
ment was made,?® nor by the fact that the principal 
paid a part of the indebtedness, and that, on pay- 
ment of the balance by the surety, he took an as- 
signment of the claim against the principal.1® Sev- 
eral suits may be brought if the surety is obliged to 
make several payments.?° 

[§ 416] d. Purchase of Property at Execution 
Sale. If property of the surety is sold on execution 
for the debt of the principal, the latter, by buying 


1 SE. 193. 
Heads vi McRonald, 7.2 iB: 
Mon. (Ky.) 203. 

[a] For example, where the sure- 
ty, before such sale, had sold the 


McClatchie v. Durham, 44 Mich. 435, 7 
NW 76. 

Debt barred as to principal but not 
as to surety see supra § 409. 

98. Godden vy. Pierson, 42 Ala. 370; 
Beal v. Brown, 13 Allen (Mass.) 114; 
Cahill v. Bigelow, 18 Pick. (Mass.) 
3869; Lee v. Stowe, 57 Tex. 444. 

99. Sufficiency of payment by bill 
or note generally see Payment §§ 
40-49. 

1. Lucas v. Chamberlain, 8 B. Mon. 
(Ky.) 276. 

2. Ark.—Neale v. Newland, 4 Ark. 
506, 38 AmD 42. 

Cal.-—Stone v. Hammell, 3 Cal. Un- 
rep. Cas. 128, 22 P 203; McDonough 
v. Nowlin, 17 Cal. A. 45, 118 P 463. 

Conn.—Wright v. Lawton, 37 Conn. 
167. 

Ga.—Flannagan v. Forrest, 94 Ga. 
685, 21 SE 712; Mims v. McDowell, 


4 Ga. 182. 
Iowa.—Hardin v. Branner, 25 Iowa 
364. 


Kan.—Rizer v. Callen, 27 Kan. 339. 

Ky.—-Wilson yv. Hite, 154 Ky. 61, 157 
SW 41; Maysville Tel. Co. v. Mays- 
ville First Nat. Bank, 142 Ky. 578, 134 
SW 886, 140 Ky. 51, 130 SW 820. 

Mass.._Day Vv. Stickney, 14 Allen 
255; Doolittle v. Dwight, 2 Metc. 561. 

Minn.—Keough v. McNitt, 6 Minn. 
53s 

N. H.—Pearson v. Parker, 3 N. H. 
366. 

N. Y.—Howe v. Buffalo, etc., R. Co., 
SN Ye OS Facet 38 Barb. 124]; El- 
wood v. Deifendorf, 5 Barb. 398; Auer- 
bach vy. Rogin, 40 Misc. 695, 83 NYS 
154; Witherby v. Mann, 11 Johns. 518. 

N. C.—Brooks v. King, 46 N. C, 45. 

Tex:—Boulware v. Robinson, 8 Tex. 
327, 58 AmD 117; Ball v. Miller, (Civ. 
A.) 187 SW 688. 

Vt.—Prescott v. Newell, 39 Vt. 82; 
Whipple v. Briggs, 28 Vt. 65. 

3. arene vy. Aiken, 68 Iowa 699, 28 
NW 2 

4. Smith vy. Pitts, 167 Ala. 461, 52 
§ 402; White v. Miller, 47 Ind. 385; 
Hardin v. Branner, 25 Iowa 364; Leu- 
tell v. Getchell, 59 Me. 135. 

5. McDonough vy. Nowlin, 17 Cal. 
A. 45, 118 P 468; Sapp v. Aiken, 68 
Towa 699, 28 NW 24; Auerbach v. 
Rozin, 40 Misc. 695, 83 NYS 154; Boul- 
ware v. Robinson, 8 Tex. 327, 58 AmD 
Ate Yndowv.Rivas,(Civ. Ay)! 142.Siw 
920 [aff 107 Tex. 408, 180 SW 96]. See 
also cases supra notes 4, 5. 


ed by the clerk as payment, and the 
bond is discharged, although the 
draft afterward is dishonored. Sapp 
v. Aiken, 68 Iowa 699, 28 NW 24. 

6. Hardin v. Branner, 25 Iowa 364. 

[a] Rule applied.—It is not a mat- 
ter to be raised by the principal that 
the surety’s note, which was accepted 
as a payment by the creditor, is un- 
collectable either by reason of some 
inherent defect, as that it was not 
properly stamped, or because of the 
surety’s insolvency. Hardin v. Bran- 
ner, 25 Iowa 364. 

7. Hearne v. Keath, 63 Mo. 84. 

[a] For example, where by the 
agreement between the creditor and 
surety the latter is to pay accrued in- 
terest. Hearne v. Keath, 63 Mo. 84. 

8. Romine v. Romine, 59 Ind. 346; 
Bennett v. Buchanan, 3 Ind. 47; Pitzer 
v. Harmon, 8 Blackf. (Ind.) 112, 44 
AmD 738; Boulware v. Robinson, 8 
Tex. 327, 58 AmD 117. 

9. Stone v. Hammell, 3 Cal. Un- 
rep. Cas. 128,:22 P 203: 

10. Smith v. Pitts, 167 Ala. 461, 52 


o 402. And see cases infra notes 
11-15. 

Action for money paid see Money 
Paid § 1. 


Extent of recovery see infra § 458. 

11. Lord v. Staples, 23 N. H. 448; 
Bonney v. Seely, 2 Wend. (N. Y.) 481; 
Ainslie v. Wilson, 7 Cow. (N. Y.) 662, 
Mi AmD 532, 

12. Fahey v. Frawley, L. R. 26 Ir. 
78s Trites ov. Kelly, Trinw Ty £833: 
MeVicart va Royice mimUsaCin @: 
(Ont.) » 529, But see Bennett v. 
Buchanan, 3 Ind. 47 (holding that a 
nonnegotiable note secured by a mort- 
gage is insufficient). 

[a] That mortgage is not due at 
the time the action is instituted does 
not defeat the surety’s right. Mc- 


Vicar v. Royce, 17 U. C. Q. B. (Ont.) 
529. 
13. Kershaw v. New York Mer- 


chants’ Bank, 8 Miss. 386, 40 AmD 70; 
Lord v. Staples, 23 N. H. 448; Hulett 
v. Soullard, 26 Vt..295. 

[a] Rule applied.—Where land of 
the ‘surety is levied on, although at 
his request, he can recover from his 
principal after the principal and sure- 
ties have given a new note for the 
debt, if the title to the land remains 
in the creditor. Lord v. Staples, 23 
N. H. 448. 

14. Harper v. McVeigh, 82 Va. 751, 


goods to another who recovered them 
from the buyer at the sheriff’s sate. 
Shee v. McDonald, 7 T. B. Mon. (Ky.) 

16. Jarvis v. Whitman, 12 B. Mon. 
(Ky) 9T: : 

{a] Illustration.—Where a surety 
whose land had been sold on execu- 
tion for the debt of his principal, and 
who had a right to redeem, mortgaged 
it without referring to the execution, 
and upon a bill by the mortgagee, 
which was silent:as to the execution 
sale and to which the surety and the 
execution purchaser were parties, but 
never answered, the land was sold to 
satisfy the mortgage, the sale was 
for the debt of the mortgagor and the 
benefit of the execution sale was 
withdrawn and lost to the principal 
and the claim of the surety on his 
principal was extinguished. Jarvis 
v. Whitman, 12 B. Mon. (Ky.) 97. 

17. Ala.—Carroll v._ Corbitt, 57 
Ala. 579. 

Ind.—Stearns v. Irwin, 62 ind, 558; 
Ritenour v. Mathews, 42 Ind 

Iowa.—Jefferson vy. Ganture Sav. 
Bank, 143 Iowa 83, 120 NW 308; Wil- 
son v. Crawford, 47 Towa 469. 

La.—Pickett v. Bates, 3 La. Ann. 
627; Newman v. Goza, 2 ‘La. Ann. 642. 
et .—Bullock v. Campbell, 9 Gill 

Nebr.—Minick v. Huff, 41 Nebr. 516, 
59 NW 795. 

Tex.—Boulware v. Robinson, 8 Tex. 
3272-58." AmD i117. 

Eng. —Pownal v. Ferrand, 6 B. & C. 
439, 13 HCL 208, 108 Reprint 513; 
Briant v. Pilcher, 16 C. B. 354, 81 ECL. 
354, 189 Reprint 195; Davies v. Hum- 
phreys, 6 M. & W. 153, 151 Reprint 

But see Bridges -v. Nicholson, 20 
Ga. 90 (holding that a surety paying 
only part of the debt is not entitled 
to control it as against the principal). 


18. Hall v. Hall, 10 Humphr. 
(Tenn.) 352. d 
{a] Thus the surety can recover 


for the part paid, although his object 
in making a partial payment was to 
reduce the amount so as to bring it 
within the jurisdiction of a justice. 
Hall v. Hall, 10 Humphr, (Tenn.) 352. 

19. Cook v. Landrum, 82 SW 585, 
26 KyL 813. 

20. Bullock vy. Campbell, 9 Gill 
(Md.) 182; Pownal v. Ferrand, 6 B. 
& C. 439, 13 ECL 203, 108 Reprint obs. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 
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§ 416-418] 


it, cannot acquire title thereto?! unless the surety 
permits such purchase in fraud of his own ered- 
itors;°* and if there are two or more principals, a . 
purchase by one of them inures to the benefit of the 
It is competent, however, for a surety to 
purchase the property of his principal at an execu- 
tion sale, although the execution is against them 


surety. 


jointly.24 


[§ 417] 3. Agreements for Reimbursement or In- 
demnification of Surety—a. Implied Contract25— 
(1) In General. When a contract of surety is made, 
there arises, in the absence of an express agreement, 
an implied contract that the principal will indemnify 
the surety for any payment the latter may make to 


21. Madgett v. Fleenor, 90 Ind. 
517; --Perry v. Yarbrough; 56 N. C. 
66; Dougall v. Dougall, 26 Grant Ch. 
(Ont.) 401. 
rote Pond v. Wadsworth, 24 Ala. 

23. McCollum v. Boughton, 132 


Mo. 601, 30 SW 1028, 38 SW 476, 34 
SW 480, 35 LRA 480. 

24. Carlos v. Ansley, 8 Ala. 900. 

25. Implied contract of indemnity 
generally see Indemnity §§ 46—55. 

Where party assumes liability as 
surety withcut principal’s request see 
Supra § 404. 

26. U. S—In re Davis, 30 F. (2d) 
937; American Surety Co. v. De Carle, 
25 F. (2d) 18; Mellette Farmers’ El. 
Co. v. H. Poehler Co., 18 F. (2d) 430, 
431 [cit Cyc]; U.S. Fidelity, etc., Co. 
v. Centropolis Bank, 17 F. (2d) 913; 
Maryland Fidelity, etc., Co. v. Clair- 
borne Parish School Bd., 11 F. (2d) 
404; Springfield Nat. Bank v. Ameri- 
ean Surety Co., 7 F. (2d) 44 [certio- 
rari den 269 U. S. 578 mem, 46 SCt 
104 mem, 70 L. ed. 421 mem]; In re 
Stout, 109 Fed. 794; American Bond- 
ing, etc., Co. v. Logansport, etc., Gas 
Co., 95 Fed. 49. 

Ala.—U. S. Fidelity, ete., Co. v. 
Charles, 131 Ala. 658, 31 S 558, 57 
LRA 212; Martin v. Ellerbe, 70 Ala. 
326. F 

Ariz.—Sandoval v. U. S. Fidelity, 
etc., Co., 12 Ariz. 348, 100 P 816 [rev 
on other grounds 223 U. S. 227, 32 
SCt 298, 56 L. ed. 415]. 

Ark.—Griffin v. Long, 96 Ark. 268, 
131 SW 672, 35 LRANS 855, AnnCas 
1912B 622; Hill v. Wright, 23 Ark. 
530. 

Cal.—W. H. Marston Co. v. Central 
Alaska Fisheries Co., 201 Cal. 715, 
258 P 933; Clanton v. Coward, 67 Cal. 
373, 7 P 787; Smith v. Johnson, 23 
Cal. 63; McDonough v. Nowlin, 17 
Cal. A. 45, 118 P 463; Bray v. Cohn, 
T Cale Ac 124, (93 P.8935% 

Conn.—Ward v. Henry, 5 Conn. 595, 
13 AmD 119; Babcock v. Hubbard, 2 
Conn. 536; Brentnal vy. Helms, 1 Root 
291, 1 AmD 44. 

Del.—U... 8, Fidelity, etc., 
Gray, 29 Del. 161, 97 A 425. 

Ind.—Gieseke v. Johnson, 115 Ind. 
308, 17 NE 573. 

lowa.—Leach v. Bassman, 227 NW 
339. 

*Kan.—Blitz v. Metzger, 120 Kan. 
555, 245 P 161. 

Ky.—Joyce v. Joyce, 1 Bush 474. 

La.—Miami First Nat. Bank v. Jef- 
ferson Constr. Co., 162 La. 47, 110 § 
84 [quot Cyc]. : 

Me.—Vermeule vy. York Cliffs Impr. 
Co., 105 Me. 350, 74 A 800, 134 AmSR 
553. 

Md.—Nihiser v. Nihiser, 127 Md. 
451, 96 A 611; Nally v. Long, 56 Md. 
567. 

Mass.—Rice v. Southgate, 16 Gray 
Winslow v. Otis, 5 Gray 360; 
Appleton v. Bascom, 3 Metc. 169; 
Gibbs v. Bryant, 1 Pick. 118. ‘ 

Mich.—Smith v. Shenden, 35 Mich. 
42, 24 AmR 529. . ‘ 

Miss.—May v. Williams, 61 Miss. 
125, 48 AmR 80; Loughridge v. Bow- 
land, 52 Miss. 546. 

Mo.—Berry vy. Ewing, 91 Mo. 395, 
3 SW 877. 


Cory: 
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tyship.?°® 


thereunder.” 


Mont.—Bielenberg v. Higgins, 277 
P 636. 


N. H.—Fidelity, etc., Co. v. Buckley, 


iby INS Ee 06,5" 77: AL - 4020 

N. Y.—Konitzky v. Meyer, 49 N. Y. 
571; Wells v..Mann, 45 N. Y. 327, 6 
AmR 93; Badolato v. Molinari, 106 
-Mise. 342, 174 NYS 512; Blanchard 
v. Blanchard, 61 Misc. 497, 113 NYS 
882 [aff 133 App. Div. 937 mem, 118 
NYS 1095 mem (aff 201 N. Y. 134, 94 
NE 630,.87 LRANS 788)]. 

Oh.—Poe v. Dixon, 60 Oh. St. 124, 
54 NE 86, 71 AmSR 713; McConnell 
v. Scott, 15 Oh. 401, 45 AmD 583; 
National Surety Corp. v. Seward, 31 
Oh. A. 206, 165 NE 588 [aff 120 Oh. 
St. 47, 165 NE 537]; Elsea v. Pepple, 
12 OhNPNS 468. 

Okl.—Exchange Trust Co. v. Mann, 
131 OK 302, 269 P 275. 

Pa.—Herr v. Witmer, 28 Pa. Dist. 

13. 

Tex.—Faires v. Cockerell, 88 Tex. 
428, 31 SW 190, 639, 28 LRA 528; 
Hazleton v. Holt, (Civ. A.) 285 SW 
1115; Kynerd v. Security Nat. Bank, 
(Civ. A.) 207 SW 133 [rev on other 
grounds (Commn. A.) 228 SW 123]; 
Green v. Hoppe, (Civ. A.) 175 SW 
1117; Yndo v. Rivas, (Civ. A.) 142 SW 
920 [aff 107 Tex. 408, 180 SW 96]. 

Vt.—Barney v. Grover, 28 Vt. 391; 
Beach v. Boynton, 26 Vt. 725. 

Va.—Southall v. Farish, 85 Va. 403, 
7 SE 534, 1 LRA 641; Kendrick v. 
Forney, 22 Gratt. (63 Va.) 748. 

Wis.—Maryland Casualty Co. v. 
Hjorth, 187 Wis. 270, 202 NW _ 665; 
Momsen v. Noyes, 105 Wis. 565, 81 NW 
860; Barth v. Graf, 101 Wis. 27, 76 
NW 1100. 

Relation of debtor and creditor aris- 
ing at execution of contract see su- 
pra § 394. 

27. Griffin v. Long, 96 Ark. 268, 
131 SW 672, 35 LRANS 855, AnnCas 


1912B 622; Appleton v. Bascom, 3 

Metc. (Mass.) 169. See cases supra 

note 26. ; 
[a] Reason for rule.—‘The plain- 


tiff’s liability was the consideration 
of the principal’s implied promise of 
indemnity, and the promise must be 
considered as made at the time when 
that liability was assumed,” Apple- 
ton v. Bascom, 3 Mete. (Mass.) 169, 
al/fals 

[b] Renewal of obligation.—Un- 
der the rule that a note given in re- 
newal of another note is not a new 
debt, (see Bills and Notes § 656), 
the surety’s liability to the obligee, 
and consequently the relationship of 
ereditor and debtor between the sure- 
ty and the principal, is created at the 
date of the first note to the obligee. 
Griffin v. Long, 96 Ark. 268, 131 SW 


672, 35 LRANS 855,. AnnCas1912B 
622. 
28. U. S.—Millette Farmers’. El. 


Go. v. Et. Poehler Co.,.18 F. (2d), 430; 


U: S: Fidelity, etc., Co. v. Centrop- 
olis Bank, 17 F. (2d) 9138, 53 ALR 
295; In re Stout, 109 Fed. 794; Cox 
v. Gould, 6 F. Cas. No. 3,301, 4 Blatchf. 
341. 

Ala.—Martin v. Ellerbe, 70 Ala. 
326 


Ark.—Griffin v. Long, 96 Ark. 268, 
131 Sw 672, 35 LRANS 855, AnnCas 
1912B 622. 
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the creditor in compliance with the contract of sure- 
| This implied contract arises when the 
suretyship is made,?7 and not when payment is made 
Payment merely fixes the amount of 
damages for which the principal is liable,?® and re- 
lates back to the time the contract was entered in- 
to;°° but the theory of relation cannot be invoked 
to do injustice as against third parties.$+ 

[§ 418] (2) Bail*?—(a) In Criminal Cases. 
though there is some authority to the contrary,?* 
it is held at common law that, for reasons of pub-— 
he policy, the law will not imply a contract on the 
part of a person bailed in a criminal ease to in- 
demnify his bail for what they have been compelled 


Al- 


Mass.—Byers v. Franklin Coal Co., 
106 Mass. 131; Rice v. Southgate, 16 
Gray 142. 

Mo.—Berry v. Ewing, 91 Mo. 395, 3 
SW 877. 

Wis.—Maryland Casualty Co. v. 
Hjorth, 187 Wis. 270, 202 NW 665; 
Momsen y. Noyes, 105 Wis. 565, 81 
NW 860. ‘ 

But see Vermeule v. York Cliffs 
Impr. Co., 105 Me. 350, 354, 74 A 800, 
134 AmSR 553 (where the court said: 
“When . the surety either. pays 
the debt for which he has become lia- 
ble or extinguishes it so that it no 
longer is a debt against the principal, 
the law implies a promise on the part 
of the principal to reimburse the sure- 
ty for the amount paid’). 

29. Mellette Farmers’ El. Co. v. H. 
Poehler’'Co., 18" FY) (2a) 4305" (UES: 
Fidelity, etc., Co. v. Centropolis Bank, 
17 F. (2d) 9138, 53 ALR 295; Martin v. 
Ellerbe, 70 Ala. 326; Rice v. South- 
gate, 16 Gray (Mass.) 142; Maryland 
Casualty Co. v. Hjorth, 187 Wis. 270, 
202 NW 665; Momsen y. Noyes, 105 
Wis. 565, 81 NW 860. 

30. U. S.—Mellette Farmers’ El. 
Co. v. H. Poehler Co., 18 F. (2d) 430; 
U. S. Fidelity, ete., Co. v. Centropol- 
is Bank, 17 F. 53 ALR 295; 
In’ re, Stout; 109 shed) e794 0 eCoxiiavs 
Gon, 6 F. Cas. No. 3,301, 4 Blatchf. 

Md.—WNally v. Long, 56 Md. 567. 

Mass.—Byers v. Franklin Coal Co., 
106 Mass. 131; Rice v. Southgate, 16 
Gray 142. 

Mo.—Berry v. Ewing, 91 Mo. 395, 3 
SW 877. 

N. D.—Gilbertson v. Northern 
Trust Co., 58 N. D, 502, 207 NW 42, 42 
ALR 1353. 

Vt.—Barney v. Grover, 28 Vt. 391. 

[a] “The purpose of such relation 
-_- . is_to do justice between prin- 
cipal and surety; to give to the sure- 
ty, who discharges the principal’s ob- 
ligation, any rights and remedies 
which the obligee had as against the 
principal during the time that the 
surety contract was in existence.” 
Gilbertson vy. Northern Trust Co., 53 
pee 502, 512, 207 NW 42, 42 ALR 

31. Gilbertson vy. Northern Trust 
Co., supra. 

32. Express contracts to indemni- 
fy person on account of becoming bail 
for prisoner charged with crime see 
Contracts § 390; Indemnity § 16. 

33. Flemming v. Shockley, 8 Ga. 
A. 229, 68 SE 1018; Harp v. Osgood, 
2 Hill (N. Y.) 216, 219; Fagin v. Gog- 
gin, 12 R. I. 398. See also Stevens v. 
Hay, 61 Ill. 399 (where, however, the 
bail was in fact enforcing a mortgage 
security). 

“The law will imply an obligation 
on the part of the principal to indem- 
nify his bail.””’ Harp v. Osgood, su- 
Draes 
“From the promise of the principal 
to be present, without expense or 
trouble to his surety, there arises an 
implied promise on the part of the 
principal to pay his surety any loss 
or damage the surety may sustain 
by reason of the violation of his 
promise.’ Flemming v. Shockley, su- 
pra. 


256 [50 C.J.] 
to pay on their recognizance by reason of his de- 
fault;?* but a contract to indemnify the bail against 
the prosecutor’s costs has been implied in such a 
case.*° In jurisdictions where cash bail is author- 
ized, however, the common-law rule does not apply,?° 
and recovery may be had by the bail against ac- 
eused®* unless it was understood, at the time of de- 
posit, that the money should be forfeited by non- 
appearance.*8 

{§ 419] (b) In Civil Cases. The rule that the 
contract of suretyship implies a right in the sure- 
ty to be indemnified by the principal®® obtains in 
the law of bail in civil cases;4° the principal in a 
recognizance executed in a civil case must indemnify 
his bail for any loss the latter may have sustained 
by reason of the breach of the undertaking.*+ But 
such bail do not acquire any lien in equity on a 
tract of land for their indemnity,*? even though 
the debt they have paid was for the price which the 
principal engaged to pay therefor.** 

[§ 420] b. Express Contract‘4—(1) Requisites 
and Validity. The principal lawfully may give se- 
curity to his surety; and agreements in regard there- 
to are valid,*® although the lability of the surety is 
contingent and remote,*® and for various obliga- 
tions,4* and it is uncertain which obligation cov- 
ers, and which set of sureties is liable for, the prin- 
cipal’s default.48 So the agreement is valid as to 
all parties, even though it does not specify of what 
the security consists*#®? and some of the sureties do 
not know that a security has been given thereunder.®° 
Since he is bound to indemnify without express con- 
tract,°! a contract by a principal to indemnify his 
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[§§ 418-422 


surety against loss requires only general language.** 
A provision in such a contract that vouchers for pay- 
ments made by the surety should be conclusive be- 
tween the parties is reasonable and valid,®* as are 
a provision that, upon a failure to pay, when due, 
any of the notes upon which the suretyship is based 
the surety shall have the right to declare the other 
notes due and proceed to enforce his 'security,°* and 
a stipulation for attorney’s fees if the surety is 
compelled to sue the principal for reimbursement.°° 

[§ 421] (2) Consideration.®* If the surety has 
entered into his contract,°* or into a renewal there- 
of,°® in reliance on security to be given him, there 
is a sufficient consideration therefor according to 
one view. There is, however, authority to the con- 
trary.°® So after he has entered into the relation, 
and before a breach, a surety’s liability to pay the 
principal’s debt constitutes a sufficient considera- 
tion.®® Forbearance from withdrawing from the 
suretyship contract is sufficient consideration to sup- 
port a contract of indemnity against loss thereon,®* 
and an agreement by a surety on a contractor’s bond, 
upon assignment of the contract, to continue on the 
bond is sufficient.°? A promise by a surety to his 
principal to pay the outstanding debt is a good con- 
sideration for an express promise by the principal 
to ve, ihe surety a like sum on demand.* 

[§ 422] (3) Construction. The rules relating to 
the construction of contracts generally,°* and ot 
indemnity contracts in particular,®> are applicable 
in construing express contracts of a principal to re- 
imburse or “indemnify his surety.°® Such agree- 
ments are to be construed so as to give due effect to 


34. W) -Sa.v. Ryder, 110° U.S. 729, |i Mise) 342, 174 NYS 5120" bxehange 1|\C@A 225. 
4NSCUI196, 28 L. ed. 3083. U.S. v. |iirust.Co: vo Mann, I), Oki) 302, 269 53. American Bonding Co. v. Al- 
reene, 163 Fed. 442 [aff 184\ Fed. 433,] P 275. catraz Constr. Co.,. supra. 
107 CCA 27 (rev on other grounds 38. Hutchinson v. Brassfield, 86 54. Jones v. Norton, 9 Ga. A. 333, 
224 URS. D6 seus Cb-599,) D6) Ee.) |IMowAnn40- 71 SE 687. 
889, AnnCas1913D 1029)]; Reynolds}, 39. See supra § 417. 55. American Surety oa v. Heeth- 
Vv. Harral, 33 S. GC. L. 87; Carr v. Da-|, 40. See cases infra note 41. er, 131. Wash. 73, 228 P 85 
vis, 64 W.. Va. 522, 63 SE 326,20 LRA| 41. ;Adair v. Campbell, 4 Bibb Right to recover Seeinase fees 
NS 58, 16 AnnCas 1031; Cripps Vi Cy.)* 235, Misher v. Fallows, 5 Esp. generally see infra § 461. 


Hartnoll, 4B.&5. 414, 116 ECL 414, 
122 Reprint 514 [rev 2 ieee Sh 697, 110 
ECL 697, 121 Reprint 1230] (showing 
that Green v. Creswell, 10 A. & E. 
453, 37 BCL 250, 113 Reprint 172, 
upon the authority of which the low- 
er court based its opinion, was a case 
of bail in a civil proceeding and there- 
fore not authority in a case of crim- 
inal, bail). See also Briggs v..Com., 
185 Ky. 340, 348, 214 SW 975 [cit 
Cyc] (discussing the question but not 
deciding it). 


35. Jones v. Orchard, 16 C. B. 614, 
81 ECL 614, 139 Reprint 900. 
[a] Rule applied.—Costs may be 


recovered. where the recognizance is 
estreated only because of failure to 
pay costs. Jones v. Orchard, 16. C. 
B. 614, 81 ECL 614, 139 Reprint 900. 
36. Hutchinson v. Brassfield, 86 
Mo. A. 40; Badolato v. Molinari, 106 
Misc. 342, 174 NYS 512; Exchange 
Trust Co. v. Mann, 131 Okl. 302, 269 
275. 


Pp 

[a] Reason for rule.—‘“Under this 
section [authorizing cash bail], the 
theory of bail, as it existed at com- 
mon law, no longer strictly applies. 
The accused himself may deposit 
cash and secure his release, and so 
the state in granting bail does not 
look alone to the obligation of some 
third party as bail to produce the ac- 
cused. The common-law theory that 
the government seeks the presence of 
accused rather than money repre- 
sented by the bond no longer prevails 
where a cash bond is permitted.” 
Exchange Trust Co. v. Mann, 131 Okl. 


302, 303, 269 P 275. 
37. Hutchinson v. Brassfield; 86 
Mo. A. 40; Badolato v. Molinari, 106 


ity, etc., 


171,_ 170 Reprint 775: 


42. Adair v. Campbell, 4 Bibb 
h@ssy-)i dss 
43. Adair v. Campbell, supra. 


44. Requisites and validity of ex- 


ipress contract of indemnity general- 
ly see Indemnity §§ 8-17. 


45. U. S—Tennant v. U. S. Fidel- 
Coy, 17. (2a). 38. 
La.—Maryland Fidelity, ete., Co. v. 
Johnston, 117 La. 880, 42 S 357 (decid- 
ed under code provision expressly 
authorizing the giving of a pledge for 

holding a surety harmless). 
Mass.—Stevens v. Bell, 6 Mass. 339. 
N. J.— Essex Nis Lindsley, ATING fhic 
Eq. 189, 3 A 391. 
Oh. — Atkinson v. Tomlinson, 1 Oh. 
Steam 


Eng Drinkwater v. Goodwin, 
Cowp. 251, 98 Reprint 1070. 
[a] When principal is in failing | 


circumstances, a transfer by him in 
good faith to his sureties, for the sole 
purpose of securing them for their 
liabilities for him, does not fall with- 
in the statute prohibiting 
es to trustees to prefer one or more 
creditors to the exclusion of others. 
Atkinson v. Tomlinson, 1 Oh; St. 237. 

46. Fling v. Goodall, 40 N. H. 208. 

47. Simmons Hardware Com VV: 
Thomas, 147 ind. 313, 46 NE 645; 
Fling v: Goodall, 40 N. H. 208. 

48. State v. Hemingway, 69 Miss. 
491, 10S 575. 

49. Roberts v. W. H. Hughes Co., 
86 Vt. 76, 83 A 807. 

50. Roberts v. W. H: Hughes Co., 
supra. 

GRle 


: See supra § 417. 
52. American Bonding Co. v. Al- 
catraz.Constr. Co., 202 Fed. 483, 123 


conveyane- |; 


56. Consideration for express con- 
tracts of indemnity generally see In- 
demnity §§ 12-15. 

57. Barker v. Boyd, 71 SW 528, 24 
KyL 1389; Thompson v. Stevens, 10 
Me. 27; Colonial Trust Go. v. Fidelity, 


etc., Co., 144 Md. 117, 123° A 187. 

: ae Mayer Vv. Grottendrick, 68 
na, 

¥ are Ceas v. Bramley, 18 Hun (N. 
60. oy, S.—In re Reynolds, 20 F. 
Cas. iNow ai724- 


Ind.—Simmons Hardware Co. v. 
Thomas, 147 Ind. 313, 46 NE 645. 

Mass.—Jewett v. Warren, 12 Mass. 
300, 7 AmD 74. 

Mich. Tandigo  v. 
Mich. 349. 

Nebr.—Harlan County v. Whitney, 
ESE 105, 96 NW 993, 101 AmSR 
cone C.—Wiswell v. Potts, 58 N. Cc. 

Pa.—Keller v. Rhoads, 39 Pa, 
80 AmD 539. ' i 

Wis.—Maryland Casualty Co. v. 
Hjorth, 187 Wis. 270, 202 NW 665, 
666 [cit Cyc]. 

61. American Surety Co. v. Cabell, 
58 Okl. 145, 159 P 352. 

62. _U. _S.|, Fidelity,-6tc.,,. Co. 
George S. Schauer Co., 73 Ind. A, 171, 
126 NE 860. 


Mandigo, 26 


63. Gladwin v. Gladwin, 13 Cal. 
330; Little v. Little, 13 Pick. (Mass. ) 
426; Cushing v. Gore, 15 Mass. 69; 
Osg ‘ood v. Osgood, 39 N: H: 209; Has- 
eltine Ve) Guild aa No ET 2390: ‘Ruffee 
v. Shaw, (N. S$.) t Masti Ee 

64. See Contracts §§ 481-592. 

65. See Indemnity §§ 18—44. 

66. Sée cases infra this note; 


and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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each and every part thereof, according to the inten- 
tion of the parties at the time,®7 and where the op- 
erative words of the agreement are clear and un- 
ambiguous, they cannot be controlled by an errone- 
The rule that, when two or more pa- 
pers are executed at the same time or at different 
times as part of the same transaction, they will be 
read together®® has been applied in construing in- 
demnity agreements between principal and surety. fo 
It has ncen said that, in view of the implied obliga- 
tion of the principal ‘to indemnify or reimburse the 


ous recital.®8 


notes 67-77. 

[a] Agreements covering various 
obligations.—(1) Where a chose in ac- 
tion was assigned to secure the re- 
payment of a certain advancement 
“and also of all other sums which 
might thereafter become due from” 
the assignor to the assignee “whether 
in respect of principal, interest, dis- 
count, commissions, or otherwise 
howsoever,” it covers money subse- 
quently paid by the assignee as sure- 
ty for the assignor. Dumbell v. Isle 
Off Manly. Co. 42 a0 ON sRep:s NOS. 
745. (2) So where a mortgage was 
executed by the principal to his sure- 
ty to indemnify the latter against 
notes, which the latter agreed to sign, 
payable at some bank in a designated 
place to an amount not exceeding a 
specified amount, “and against all 
other notes which the said’ surety 
may sign as such, the mortgage was 
Security for two classes of notes, one 
comprehending those payable at some 
bank in the place designated, and the 
other including notes payable else- 
where, or not mentioning any place 
of payment, the latter not being re- 
stricted as to amount. Babcock v. 
‘Bridge, 29 Barb. (N. Y.) 427. 

[b] Assignments of payments due 
principal. (1) Where a highway con- 
tractor’s application to a surety com- 
pany provided that, in the event of de- 
fault, payment should be made to the 
company, and that “this covenant 
shall operate as an,assignment there- 
of;’ and that “these covenants” 
should, at the company’s option, be 
available concerning all other former 
or subsequent bonds or undertakings, 
the company was entitled to the spec- 
ified payments, not only to cover loss 
sustained on the bond covering the 
particular project, but also loss sus- 
tained upon another bond for the 
same contractor. Lacy v. Maryland 
Gasualty (Co, 32.5. > (2d). 48.7 2 (2) 
Where such application assigned to 
the surety in the event of default “all 
payments specified = to be with- 
held by the obligee until the comple- 
tion of the work,” current estimates 
were not thereby assigned (Lacy v. 
Maryland Casualty Co., 32 F. (2d) 
48), (3) and this is so, although there 
is a further provision that the com- 
pany should at its option be subro- 
gated to all rights of the contractor in 
the contract (Lacy v. Maryland Cas- 
ualty Co., supra). 

[c] Good-faith settlement. — (1) 
Where defendant’s indemnity con- 
tract given to the. surety on an at- 
tachment bond made defendant liable 
to repay such sums as the surety may 
pay on claims arising against it on 
the attachment bond if the surety 
judges that they should be paid, also 
making vouchers, etc., prima facie 
evidence of the fact and amount of 
liability, defendant is liable for a 
good-faith settlement made after suit 
brought in which the principal made 
no defense, although certain para- 
graphs of the contract based liability 
on denial of liability, by the com- 
pany and referred to “judgments re- 
covered” in such suits, the contract 
also referring to ‘SGudgments en- 
tered.’’ National Surety Co. v. Cas- 
ner, (Mo.) 253 SW 1057. (2) In such 
case, a contention that the clause re- 
lating to prima facie evidence of 
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vouchers could not aid the construc- 
tion of the contract, because only ap- 
plicable where the claim is liquidat- 
ed, has no force. National Surety Co. 
v. Casner, supra. 

[d] Agreement held consistent.— 
Where a purchaser. of land surren- 
dered it, by agreement, to his surety 
in the purchase-money notes, ‘“‘to sell 
and pay off said notes,’ and directed 
the vendor to make title as the surety 
might direct, the agreement is not 
inconsistent with the claim of the 
principal that the surety was to re- 
fund to him the amount previously 
paid on the price, if the land should 
bring more than the amount of the 


notes. Ferrell v. McCoy, 53 SW 23, 21 
KyL 787. 
[e] “Any loss he might incar.”’— 


Where the principal delivers to his 
bail a note to indemnify him “against 
any loss he might incur by reason of 
his suretyship,”’ the surety need not 
wait until judgment absolute is en- 
tered against him and he was com- 
pelled to pay it before collecting the 
note, but may collect it before then 
and apply it to the best advantage to 
prevent liability as far as practicable. 


ee Viedser 98 SNe Ci3 19 4 SB) 
4, 
{f] Authority to furnish bail in 


any amount required.—A contract of 
indemnity, for the purpose of indem- 
nifying the surety on a bail bond 
pending the hearing and determina- 
tion of a charge of having violated 
the immigration laws, authorizing the 
surety to furnish bail in a specified 
sum, or-any other amount to which it 
shall be increased or reduced, is 
broad enough in its terms to include 
liability for loss suffered as a result 
of forfeiture of a bond given in Ha- 
beas corpus proceedings after sur- 
render in exoneration of the first 
bond executed therein. McDonough 
v. Waxman, (Cal. A.) 284 P 482. 

{g] “By reason of the execution.” 
—The application for a contractor’s 
bond providing for reimbursement 
for moneys which the casualty com- 
pany became liable to pay “by rea- 
son of the execution” of the bond does 
not fix the contractors’ liability to the 
casualty company as a guaranty, but 
bases their liability upon a failure 
to perform, attributable to their dere- 
liction. Miller v. Fitzpatrick, 227 
App. Div. 745, 2386 NYS 638. 

{h] ‘“Default.”—Insolvency of the 
contractor forcing a surety to finance 
the contract and ultimately take it 
over is a “default” within a provi- 
sion assigning moneys to the surety 
in the event of default. Lacy v. 
Maryland Casualty Co., 32 F. (2d) 48. 

67. American Surety Co. v. Thur- 
ber, 56 N. Y. Super. 338, 4 NYS 191 
[aff 121 N. Y. 655 mem, 238 NE 1129 
mem]. And see American Surety Co. 
ve Cabell? “58 OK.” 145,°159) P 352 
(holding that, where the application 
for a surety ‘bond provided that the 
indemnity would save the surety 
harmless from counsel fees, including 
fee of special counsel whenever 
deemed necessary by the surety, it 
imposed no duty on the indemnitor to 
pay for an attorney employed by the 
surety to procure the contract of in- 
demnity, the parties not contemplat- 
ing a controversy arising between the 
surety and the indemnitor). 
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surety,‘+ an express agreement therefor adds noth- 
ing to the surety’s rights;7? but the obligations of 
one signing applications for supersedeas bonds to 
reimburse the sureties thereupon are to be ascer- 
tained from the terms of his application.*? 
Particular provisions. 
contract making vouchers or other evidence of pay- 
ment by the surety conclusive evidence of the prin- 
cipal’s liability to the surety is to be strictly con- 
strued in the light of all the facts with the end in 
view of doing justice between the parties,‘* and while 


A clause in the suretyship 


68. American Surety Co. v. Thur< 
ber, 56 N.-Y. Super! 338, 4 NYS 191 
[aff 121 N. Y. 655 mem, 23 NE 1129 
mem]. 

69. See Contracts § 487. 

70. See cases infra this note. 

[a] Thus (1) in order to deter- 


mine the rights of a surety on a 
building contract the contract and the 
bond given by the contractor should 
be construed together. Madison First 
Nat. Bank v. School Dist., 77 Nebr. 
570, 110 NW 349. (2) A building con- 
tractor’s covenants, in an application 
for a bond, to keep the surety in- 
demnified and hold it harmless, his 
later agreement to assign to it all 
unpaid balances and convey certain 
apartment property to it, in consid- 
eration of its paying all labor and 
material accounts, and his deed to 
such property, constitute a single 
transaction of “advancement and se- 
curity,” binding the contractor to 
perform the covenants of the original 
agreement. Perry v. Southern Surety 
Cos, LION Cs 2845 1279) Sin izle.) 
An agreement by the principal to in- 
demnify the surety for damages re- 
sulting from any default of the for- 
mer, executed in consideration of the 
surety’s bond as part of the applica- 
tion therefor, is not merged in and 
extinguished by the bond. Williams 
v. U.S, Fidelity, etc., Co, 11 Ga. A. 
635, 75 SE 1067 [rev on other grounds 


ca S., 549, 35 -SCEt 289, 59 I. ed: 
[b] Surety as party to trilateral 


contract.—Where a_ building con- 
tractor defaults, and the surety on 
his bond completes the building ac- 
cording to contract, the surety does 
not stand in the position of assignee 
as to the reserve in the hands of the 
owner or other moneys due or to 
become due the contractor, but as an 
original party to the trilateral con- 


tract. Madison First Nat. Bank v. 
pence? Dist., 77 Nebr. 570, 110 NW 
71. Generally see supra § 417. 


72. Fouts v. Maryland Casualty 
QO KONI KCZoN IM Waren CA OS! Ox) 
423, and certiorari den 279 U. S. 852 
mem, 49 SCt 348 mem, 73 L. ed. 991 
mem]; Springfield Nat. Bank v. 
American Surety Co., 7 F.. (2d) 44 
[certiorari den 269 U. S. 578 mem, 46 
SCt 104 mem, 70 L. ed. 421 mem]. 

73. Maryland Fidelity, etc., Co. v. 
Burden, 30 F. (2d) 610. 

fa] Words “et al,” in an applica- 
tion for a supersedeas bond describ- 
ing the bond desired as a “bond in 
Une. DISts ect. . Burden et al., 
plffs. in error, v. Robertson, deft. in 
error,’ do not manifest an intention 
to execute a supersedeas bond to se- 
cure all plaintiffs in error. Maryland 


Fidelity, etc., Co. v. Burden, 30 F. 
(2d) 610. 
{[b] Practical construction. — Ac- 


ceptance of supersedeas bonds by the 
attorney of one signing the applica- 
tion does not constitute a practical 
construction by the parties indicating 
that the applications were for bonds 
to secure all defendants taking an ap- 
peal. Maryland Fidelity, ete., Co. v. 
Burden, 30 F. (2d) 610. 


74.) UW. US Midelity.e etc: Cons. 
Worthington, 6 F. (2d) 502 [certio- 
rari den 269 U. S. 588 mem, 46 SCt 


119 mem, 70 L. ed. 424 mem], 
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it is applicable to determine the extent of liability 
of the principal to the surety,’® it is not the basis for 
determining the surety’s lability to the principal 
A provision in a con- 
tract, giving a surety company the right in its dis- 
cretion to retain collateral deposited with it until 
its liability on account of the bond ceases, does not 
release it from failure to exercise due diligence as 


on another cause of action.*® 


to the ecollateral.** 


[§ 423] 4. Security’*—a, In General—(1) What 
Money,*® notes,*° mortgages,*! a 
right of action,®? or other property,®® may ordinarily 
be placed in the hands of the surety for his protec- 
tion, and the principal may confess judgment in fa- 
vor of the surety for that purpose.** 
the ward cannot, by agreement between a guardian 
and the surety on his bond, be held by the latter for 
his indemnity,** nor can the guardian and the sure- 
ty under such an agreement control it jointly.*° 
It is not, however, illegal for a guardian to deliver 


May Constitute. 


(oun, 7 adelity, 
Worthington, supra. 

76. U. S. Fidelity, 
Worthington, supra. 

77. Maryland Fidelity, ete., Co. v. 
Redfield, 7 F. (2d) 

78. Recourse to security: 

Before payment or satisfaction of 

debt see infra § 397. 

After payment or satisfaction of debt 

see infra § 405. 

79. Woodbury v. Bowman, 14 Me. 
154, 31 AmD 40; McNish v. Pope, 28 
eee ds. 18.6, 

80. Woodbury v. Bowman, 14 Me. 
154, 31 AmD 40. 

81. Ala.—Murry v. Strother, 158 
Ala. 204, 48 S 72. 

Cal.—Gladwin vy. Gladwin, 13 Cal. 
330; Dana y. Stanford, 10 Cal. 269. 


61Gb COL LNs. 


ete.) COA iv. 


Ind.—State Bank v. Davis, 4 Ind. 
653. 

Mo.—Thornton v. National Exch. 
Banik. U1 Mo-.221, 

Tex.—McLaughlin v. Carter, 13 


Tex. Civ. A. 694, 37 SW 666. 

Vt.—Roberts v. W. H. Hughes Co., 
86 Vt. 76, 83 A 807. 

[a] Thus, where, upon purchase of 
leasehold, the buyer assumed debts 
and gave the sureties for such debts a 
mortgage to secure them, the sure- 
ties are entitled to the benefit of such 
mortgage, although the leasehold 
subsequently is extinguished by the 
foreclosure of a prior mortgage on 
the property. Thornton y. National 
Exch. Bank, 71 Mo. 221. 

[b] Delivery to one of several 
sureties. —- Where several persons 
agreed with a third person to indorse 
notes as sureties for his benefit on 
his giving security, and a mortgage 
was executed and handed to one of 
them for safe-keeping, the mortgage 
was sufficiently delivered to be ef- 
fective for the benefit of all of the 
several persons. Roberts v. W. H. 
Hughes Co., 86 Vt. 76, 83 A 807. 

Indemnity mortgages generally see 
Mortgages §§ 354-361. 

82. Lawyers’ Surety Co. v. Rein- 
ach, 25 Mise. 150,54 NYS 205 [aff 23 
Mise. 242,51 NYS 162]. 

Ss. Porter v.. Howard, 1 A. K: 
Marsh. (Ky.) 358; Stevens v. Bell, 6 
Mass. 339. 

{a] For example, the obligee of a 
bond for title may deliver it to his 
surety in a replevin bond as indem- 


nity. Porter v. Howard, 1 A. 
Marsh. (Ky.) 358. 
84 Farmers’, etc., Bank v. Spear, 


49 Til. A. 509 [aff 156 M11. 'bbD, 41 NE 


164]; Monell v. Smith, 5 Cow. (N. 
Vie) 441; Borland’s App., 66 Pa. 470; 
Pringle v. Sizer, 2 S. C. 59. 


85. Poultney v. Randall, 22 N. Y. 
Super. 2382. 

[a] Reason for rule.—Such an 
agreement between a guardian and 


his surety that the latter, for his in- 
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[§§ 422-425 


to his surety for the protection of the latter property 
of the ward, if there was no intention for the sure- 
ty to use the property, and the guardian does not 
lose proper control over it.** 

[§ 424] (2) Delivery or Registration of Security. 
If the title to the security is transferred to the sure- 
ty, immediate delivery thereof may not be neces- 
sary;** but if the security is of the character which 


requires registration, and registration is not had, 


But money of 
[§ 425] b 


demnity, shall collect and hold the 
moneys of which the guardian is the 
legal custodian, is subversive of the 
objects of the appointment. Poult- 
ney v. Randall, 22 N. Y. Super. 232. 

86. Maryland Fidelity, ete., Co. v. 
Butler, 130 Ga. 225, 60 SE 851, 16 
LRANS 994. 

[a] Rule applied where it was 
agreed between a guardian and a 
surety company that, if the latter 
would become surety on the bond of 
the former, he would deposit the 
wards’ funds in some bank in the city 
of the guardian’s residence, to be ap- 
proved by the surety, and that no 
part of this money should be with- 
drawn without the joint check of the 
guardian and the surety, through its 
local representative. Maryland Fi- 
delity, etc., Co. v. Butler, 130 Ga. 225, 
60 SE 851, 16 LRANS 994. 

[b] Reason for rule.—Such an ar- 
rangement has the effect to surren- 
der in part the custody and control of 
the ward’s funds to another than the 
guardian appointed by law, and to 
put it beyond the power of the guard- 
jan to withdraw the fund in case of 
an emergency, and is contrary to pub- 
lic policy. Maryland Fidelity, etce., 
Co. v. Butler, 130 Ga. 225,.60 SH 851, 
16 LRANS 994. 

87. Rogers v. Hopkins, 70 Ga. 454. 

88. Bates v. Wiggin, 37 Kan. 44, 14 
P 442, 1 AmMSR 234; State v. Heming- 
way, 69 Miss. 491, 10 S 575; Burke v. 
Harrison, 5 Sneed (Tenn.) 237; Ram- 
sey v. Puckett, 2 Tenn. Civ. A. 539. 

[a] In New York (1) the rule of 
the text has been applied. Ferguson 
v. Union Furnace Co., 9 Wend. 345 
(case stated infra this note [b]). (2) 
But it has been held that, where a 
surety on a note agreed to remain 
surety for an extended time and the 
principal agreed to turn over to him a 
horse as security for his liability up- 
on the terms that in case the surety 
had to pay the note the horse was to 
be his property and he was to have 
the right to take possession of him, 
the transaction was not a, pledge be- 
cause there was no delivery of the 
property; it was not a chattel mort- 
gage because there was no absolute 
sale defeasible on condition, nor 
was there any delivery of the prop- 
erty by way of transfer of title as 
security for the debt; if the trans- 
action were treated as a sale, it was 
void by the statute of frauds, and was 
without consideration, not being in 
writing and signed by the parties and 
there being no delivery and no mon- 
ey paid; and if the transaction could 
be considered a parol chattel mort- 
gage it was void as to the creditors 
of the principal, and the property 
having been taken after his death, his 
administrator, representing his cred- 
itors, could recover it. Ceas v. Bram- 


the surety cannot hold it as against subsequent bona 
fide purchasers: oe 
directly from the seller to the surety for the pur- 
chaser, the latter’s rights are superior to those of a 
subsequent purchaser of the principal, even though 
the sone was not registered.°° 

. Rights as against Third Persons. 
right of the suety, to security given him by his prin- 
cipal is superior to secret equities of third persons ;°? 
to subsequent liens ;°? 
sequent purchasers,®* mortgagees,®°* assignees in in- 


Where title to property passes 


The 


and to the rights of sub- 


ley, 18 Hun 187. 
[b] Rule applied.—W here the 
surety signed a note for the price of 
a chattel under an oral agreement 
that the principal should take pos- 
session, but that the chattel should 
be the property of the surety until 
the principal paid the note, the sure- 
ty can maintain his title as against: 
(1) A purchaser of the principal. Fer- 
guson v. Union Furnace Co., 9 Wend. 
(N. Y.) 345; Ramsey v. Puckett, 2 
Tenn. Civ. A. 539. (2) The creditors 
of the principal. Burke v. Harrison, 

5 Sneed (Tenn.) 237. 

[ec] Possession by trustee. — A 
trust deed by a principal to secure 
his sureties is not invalid because 
the trustee failed to’ take immediate 
possession of the property. State vy. 
Hemingway, 69 Miss. 491, 10 S 575. 

A at Smith v. Washington, 16 N. C. 
90. Worthy v. Cole, 69 N. C.: 157. 
[a] Illustration. and reason for 

rule.—Where, at the time of the sale 

of a chattel, it was agreed orally by 
all of the parties that the chattel 
should belong to the sureties on the 
note given for the price, until the 
note was paid, the title passed from 
the seller to the sureties, and the 
agreement was not in effect a mort- 
gage from the principal to the sure- 
ties requiring registration. Worthy 

v. Cole, 69 N. C. 157. 

91. Phipps v. Mansfield, 62 Ga. 209; 
Dueber Watch Case Mtg Com 2 

Daugherty, 62 Oh. St. 589, 57 NE 455. 

Rights of surety as to third per- 
sons generally see infra §§ 462-464. 

92. State v. Hemingway, 69 Miss. 
491; 10 S 575. 

{a] MTllustration.—A deed by a de- 
faulting state treasurer of all of his 
property in trust to indemnify his 
sureties ‘takes precedence of any lien 
the state subsequently may acquire 
by judgment against him. State vy, 
Hemingway, 69 Miss. 491, 10 S 575. 

93. State Bank v. Davis, 4 Ind. 
653; Ferguson v. Union Furnace Co., 
9 Wend. (N. Y.) 345; Ramsey v. 
Puckett, 2 Tenn. Civ. A. 539; Knaggs 
v. Green, 48 Wis. 601, 4 NW 760, 33 
AmR 8388. 

[a] Subsequent purchaser with 
knowledge.—A surety on the notes of 
an infant for the price of chattels, 
having paid a judgment on the notes, 
and having received frum the infant 
a note for. the amounts so paid, se- 
cured by a mortgage on the same 
chattels, is entitled to hold the prop- 
erty as against a subsequent pur- 
chaser from the infant with knowl- 
edge of the mortgage. Knaggs v. 
Green, 48 Wis. 601, 4 NW 760, 33 AmR 
838. 

94. McCrae v. Gunter, 18 SW 1034, 
14 KyL 5; Markell v. Bichelberger, 


LLL 
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solvency,®® receivers,®® and of other creditors.°7 But 
the sureties cannot retain security as against prior 
liens unless the holders thereof delay the enforce- 
ment of their claims;®* nor against prior attach- 
ing ereditors;°® nor against those acquiring rights 
under a prior contract with the prineipal.! If the 
security be notes, the sureties can bring suit there- 
on,” but this rule does not apply where the prin- 
Where the principal has 
transferred control of his property to a trustee for 
indemnity of the surety, the latter cannot hold the 
trustee to a greater liability than he undertook to 
The death of the principal does not af- 
; As sureties may have 
a right to two securities, it is held that they will 
not lose any security they have by acquiring addi- 
tional security,® and the right of the sureties to en- 
foree security for any indebtedness it was intended 
to secure is not affected by the fact that they were 


cipal has paid the debt.? 


assume.* 
fect the right of the sureties.® 


12 Md. 78; Fowler v. Rice, 17 Pick. 
st aa 100; Haven v. Foley, 18 Mo. 
13 


[a] Rule applied.—Where a usuri- 
ous note, secured by mortgage, is, at 
the request of the principal, paid by 
the surety by the giving of his own 
note, which he afterward pays, the 
surety, in an action to foreclose the 
mortgage, cannot be made responsi- 
ble by junior mortgagees for the 
amount of the usury. McCrae vy. Gun- 
ter, 18 SW 1034, 14 KyL 5. 

Indemnity mortgages generally see 
Mortgages $§ 354-361. 

95. Merwin v. Austin, 58 Conn. 22, 
18 A 1029, 7 LRA 84; Barker v. Buel, 
5 Cush. (Mass.) 519; Glenn v. Doyle, 
3 Tenn. Ch. 324. 

96. Bates v. Wiggin, 37 Kan. 44, 14 


'P 442>1 AmSR 234. 


[a] Exercise of right.—A surety 
ean bring replevin at once if a re- 
ceiver of the principal in another ac- 
tion takes possession of property to 
which the surety is entitled under an 
oral mortgage. Bates v. Wiggin, 37 
Kan. 44, 14 P 442, 1 AmSR 234. 

97.. U. S—American Surety Co. v. 
Lawrenceville Cement Co., 
717; In re Reynolds, 20 F. 
11,724. 

Kan.—Maryland Fidelity, etc., Co. 
v. Helwig, 113 Kan. 174, 213 P 666. 

La.—St. John v. Sanderson, 15 La. 
346. ’ 

Tenn.—Burke v. Harrison, 5 Sneed 
237. 

Tex.—McLaughlin v. Carter, 13 
Tex. Civ. A. 694, 37 SW 666. ; 

Va.—Coffman v. Niswander, 26 
Gratt. (67 Va.) 737. 

Eng.—Dumbell v. Isle of Man R. 
Co., 42 lL. T. Rep. N. S. 745. 

But see Ingalls v. Dennett, 6 Me. 
79 (holding that, where a surety on 
an overdue note, having effects of the 
principal in his hands, was sum- 
moned as his trustee in a foreign at- 
tachment, and then was compelled to 
pay the note, the effects still were 
bound by the attachment, and he 
could not retain them by way of in- 
demnity, because, until he had paid 
the debt or procured the discharge of 
the principal by assuming the pay- 
ment he had no right of action 
against the principal). 

fa] Thus another creditor of the 
principal cannot reach security held 
by the surety without payment ora 
tender of the amount for which the 
principal is liable to the surety. 
Burke v. Harrison, 5 Sneed (Tenn.) 
237. 

{b] Funds assigned by principal 
and his partner to surety to save him 
harmless (1) cannot afterward, the 
surety having paid the obligation, be 
subjected to a lien, in a controversy 
between the partner and the princi- 
pal, which would impair the assign- 
ment. Maryland Fidelity, etc., Co. v. 


110 Fed. 
Cas. No. 
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debtedness.? 


equity therein.’ 


same.? 


eral, 


Helwig, 113 Kan. 174, 213 P 666. (2) 
In such a case the claim of the surety 
against the principal is to be paid out 
of such funds before that of the part- 
ner. Maryland Fidelity, etc., Co. v. 
Helwig, supra. 

98. Ellis v. Temple, 4 
(Tenn.) 315, 94. AmD 200. See also 
Whitney-Cent. Trust., etc., Bank v. 
Dawson, 2 La. A. 194 (holding that, 
where the surety takes a mortgage 
providing that it is executed to se- 
cure him against loss he might suffer 
on account of his liability after such 
liability shall have been determined, 
and the liability has not been deter- 
mined, the mortgage has no effect as 
against one executed subsequently in 
point of time). 

99. Frankle v. 1 Lea 
(Tenn.) 476. 

{a] Thus (1) if the principal, by 
reason of a fraudulent assignment, 
did not have any title to property at 
the time of a supposed conveyance 
thereof to his sureties for indemnity, 
they will not have priority over an 
attaching creditor of the principal’s 
assignor (Frankle v. Douglas, 1 Lea 
(Tenn.) 476), (2) even though the 
sureties registered the assignment to 
them before the creditor’s levy of at- 
tachment (Frankle v. Douglas, su- 
pra). i 

1. Greenless v. Shinnick, 7 Oh. 
Dec. (Reprint) 3885, 2 CincLBul 282. 
See also Kerr v. Cowen, 17 N. C. 356 
(holding that, where two notes of a 
third person given to the principal 
were by him transferred to his sure- 
ty to indemnify him on a certain ob- 
ligation which the surety later paid, 
and where such surety sued upon one 
of the notes and was thereby reim- 
bursed, and later incurred further lia- 
bility in behalf of the principal, he 
was entitled to collect so much of the 
second note 2% would satisfy such ad- 
ditional claims against the principal 
as arose prior to tne time he had no- 
tice of equities which had in the 
meantime arisen in favor of the mak- 


Coldw. 


Douglas, 


Klein v. Funk, 82 Minn. 3, 84 
NW 460; Bolln v. Metcalf, 6 Wyo. 1, 
42 P 12, 44 P 694, 71 AmSR 898. 

3. Morgan v. Hays, (Tex. Civ. A.) 
147 SW 315. 

Surrender and accounting of se- 
curity generally see infra §§ 429-431. 
4. Smith v. Houston, 8 Ala. 736. 

fa] Thus, where a trustee ‘to 
whom the principal had transferred 
control of his cotton crop for indem- 
nity of his surety drew on a con- 
signee of the cotton in favor of the 
surety, but the drawee refused to pay 
the bill, the payee could not recover 
from the drawer, since the trustee 
drew on the consignee merely to car- 
ry out the agreement between the 
principal and his surety, and was not 


obliged to -coerce payment by the 
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offered additional security for a part of the in- 


Under agreement to transfer. As against all per- 
sons having notice a surety becoming such on an 
agreement of the principal to transfer certain stock 
certificates as collateral security has an enforceable 


Retained percentage. As against general creditors 
of the principal, a surety has priority in the per- 
centage of the contract price retained by the owner 
in a building contract to secure performance of the 


[§ 426] c. Application of Security—(1) In Gen- 
A surety holding security is entitled to have 
it applied in satisfaction of the debt!® for the amount 
for which he is actually liable;2+ and he is entitled 
to retain the profits also of any such security as in- 
cident to it until he is discharged from liability.22 
If the surety has acted with reasonable prudence and 


drawee. 8 Ala. 
736, 5 

5. Wilding v. Richards, 1 Coll. 655, 
28 EngCh 655, 63 Reprint 584. 

6. Brandon v. Brandon, 3 De G. & 
J. 524, 60 EngCh 407, 44 Reprint 1371. 

7. Dumbell v. Isle of Man R. Co., 
42 lL. T. Rep. N. 8.745. 

8. Dueber Watch Case Mfg. Co. v. 
Daugherty, 62 Oh. St. 589, 57 NE 455. 

9. In re Scofield Co., 215 Fed. 45, 
131. CCA, 3533. Auburn, Kirst. Nat. 
Bank v. Pesha, 99 Nebr. 785, 157 NW 
924; Van Doren Roofing, etc., Co. v. 
Guardian Casualty, etc., Co., 99 Wash. 
68, 168 P 1124. See also Maryland 
Fidelity, ete., Co. v. Bellingham 
Northwestern Nat. Bank, 90 Wash. 
179, 155 P 748 (holding that, under 
the various contracts of the parties, 
the surety, as against a bank which 
had advanced money to the principal, 
was entitled to funds paid into court 
by the owner upon completion of the 
work). Ff 

[a] Rule applied in bankruptcy 
proceedings. In re Scofield Co., 215 
Hedif45, 131) CCA 538% 

[b] Assignee of contractor.—The 
surety on a contractor’s bond for pay- 
ment for labor and materials, who, 
after default of the contractor, has 
paid any of the claims, has an inter- 
est in the balance due the contractor 
superior to that of the contractor’s 
assignee, even though the assignment 
may have been filed before payment 
by the surety. Auburn First Nat. 
raya v. Pesha, 99 Nebr. 785, 157 NW 
924. 

10. Jll.—Constant v. Matteson, 22 
Tl. 546. 

Ky.—Courtney v. Scott, Litt. Sel. 
Cas. 457. 

N. Y.—Commercial Bank v. Shuart, 
46 Barb. 371. 

N. C.—Williams vy. Howard, 58 N. 
Cmsisi 

S. C.—McKnight v. Bradley, 31 S. 
Crhiqn 55%? 

W. Va.—Lewis v. Toney, 76 W. Va. 
80, 85 SE 30, 31 [cit Cyc]. 

[a] Application by surety.—The 
mere fact of the surety applying 
funds to the payment of the debt in- 
stead of handing them to the princi- 
pal for that purpose according to a 
stipulation in their agreement will 
not entitle the principal to claim the 
full amount from the surety, but 
credit must be given for the applica- 
tion made. Williams v. Howard, 58 
N. C. 38 

11. Orr v. Hancock, 1 Root (Conn.) 
265; Hellams v. Abercrombie, 15S. C. 
110, 40 AmR 684 (holding that a sure- 
ty can foreclose a mortgage, held by 
him, for the full amount thereof, al- 
though the creditor has obtained 
judgment against the principal for 
less). 

12. Sellick v. Munson, 2 Aik. (Vt.) 
150, 16 AmD 689. 


Smith v. Houston, 
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in the utmost good faith,!? and has applied his se- 
curity judiciously in discharge of the liability of 
the principal,'* the latter has no ground for com- 
plaint. 

[§ 427] (2) Application to Particular Debts or 
Liabilities—(a) In General. Where security is giv- 
en to indemnify a surety against lability on a par- 
ticular debt or obligation, he cannot apply it to 
claims arising out of different obligations.1% <A 
surety cannot appropriate security to his own 
debts,+® and should apply it in extinguishing his 
claims for payments in the order in which they were 
made.t? Security against liability on a note to be 
discounted at a particular bank is enforceable, al- 
though the note be discounted at a different bank.*® 

[§ 428] (b) Renewal or New Obligation. Secur- 
ity given to sureties covers renewals of the debts by 
them,'® and new notes given by them to raise money 
with which to pay the original indebtedness,”° un- 
less the rights of innocent third persons are infringed 
thereby.* | By its express terms it may apply to 
obligations substituted by the sureties for the orig- 
inal one.?? Likewise security to indemnify sureties 
on a bond applies to a new bond given by the prin- 
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cipal.2? But security given to a firm does not cover 
new notes given by the principal and indorsed after 
the death of one partner by the surviving partners in- 
dividually, the security not having been given or in- 
tended for their individual benefit.?4 

A parol agreement that a mortgage indemnifying 
the sureties on one note could be used as a lien to 
indemnify such sureties on a second note, after the 
first note was paid, gives the sureties no rights to 
the lien of the mortgage.*° 

Where the indemnity is executed by a third per- 
son, it has been held that the security does not cover 
a renewal as between the original parties.2° Some 
authorities, however, do not thus distinguish between 
cases where the indemnity is executed by a third 
person and where it is given by the principal him- 
self.?7 

[§ 429] d. Surrender and Accounting?8’—(1) In 
General. A surety is under no obligation to re- 
turn security placed in his hands by the principal 
until he is discharged from liability to the obligee,?® 
or until the provisions of a contract governing the 
conditions under which return is to be made have 
been complied with,?® or until demand has been 


13. Mattingly v. Linthicum, 4 Ky. 
Op. 582. 

[a] Rule applied.—Where it does 
not appear that, in the collection of 
notes deposited with him as security, 
and application of their proceeds to 
the payment of the debt, a surety 
failed to act with reasonable pru- 
dence or in the utmost good faith, he 
is not responsible for the amount he 
was not able to collect. Mattingly v. 
Linthicum, 4 Ky. Op. 582. 

14. Smith v. Kiser, 98 N. C. 379, 4 
SE 204. See Stone v. Hammell, 3 Cal. 
Unrep. Cas. 128, 22 P 203 (holding 
that, where the principal gives his 
sureties a mortgage to secure the 
payment of a note executed by them, 
and the property is sold and the pro- 
ceeds applied on the note, the prin- 
cipal cannot dispute the satisfaction 
of such mortgage in an action against 
him by a surety who has paid part 
of the note). 

15. Southern Surety Co. v. Greene- 
ville, 261 Fed. 929; Fidelity, etc., Co. 
v. Marendino, 202 App. Div. 24, 195 
NYS 667; Pringle v..Sizer, 2S: C. 59. 

{a] Rule applied.—Where an ap- 
plication for a hond signed by a pub- 
lic contractor contained an agreement 
to indemnify the surety company 
against loss of every nature, not only 
by virtue of the bond applied for, but 
by reason of the surety company’s 
execution of other bonds, and for bet- 
ter protection required the contractor 
to assign all interest in tools on the 
work and the money to be due on the 
contract, etc., but provided, in the 
event that the surety should be re- 
leased from liability on account of 
the bond, that the assignment should 
become null and void, the surety 
could not, under the general provi- 
sions above and other similar ones 
following, apply the collateral to 
claims independent of the particular 
bond issued. Southern Surety Co. v. 
Greeneville, 261 Fed. 929. 

16. Ware v. Otis, 8 Me. 387. 

17. Whipple v. Briggs, 30 Vt. 111. 

18. Patterson v. Johnston, 7 Oh. 
225. 

19. Bray. v. First Ave. Coal Min. 
Co., 148 Ind. 599, 47 NE 1073; Moore 
v. Thompson, 100 Ky. 231, 37 SW 1042, 
18 KyL 681; Drake v. Ellman, 80 Ky. 
434; Blanton v. Bostic, 126 N. C. 418, 
35 SE 1035; Wise v. Willard, 41 Oh. 
St. 679. 

20. Jarboe v. Shiveley, 109 Ky. 
402, 59 SW 328, 22 KyL 968, 95 AmSR 
384; Roberts v. Bruce, 91 Ky. 379, 15 
SW 872, 12 KyL 932; Markell v. Hi- 


chelberger, 12 Md. 78; Chase v. Mc- 
Donald, 7 Harr. & J. (Md.) 160; Nes- 
bit v. Worts, 37 Oh. St. 378. 

21. Seymore v. Dabbs, 170 Mo. A. 
151, 155 SW 493. 

[a] Thus, where the mortgagor in 
a chattel mortgage given to secure 
sureties on a note sold the mortgaged 
chattels to a third person after the 
mortgage was duly filed, a subsequent 
renewal note given by the mortgagor 
and the sureties to a different payee 
and for a different amount was not 
secured by the mortgage. Seymore 
v. Dabbs, 170 Mo. A. 151, 155 SW 493. 

22. New Amsterdam Casualty Co. 
v. Hamilton, 123 Wash. 147, 212 P 147. 

[a] MTllustration.—Where a surety 
company bonded a county depository 
bank taking an indemnity bond pro- 
viding that the surety company shall 
have the right to execute any bond 
which shall be a ‘‘substitute” for the 
original surety bond, and the surety 
company canceled the original surety 
bond and on the same day executed 
another surety bond exactly like the 
original, except the change of date, 
indemnitors were liable for loss oc- 
curring after the execution of the 
second bond. New Amsterdam Casu- 
alty Co. v. Hamilton, 123 Wash. 147, 
DA AT. 

esa, 10: S..v.-Leary,2465)U.S.. 49 38 
Sct 1, 62 L. ed. 113 [aff 229 Fed. 660, 
144 CCA 70]; Bobbitt v. Flowers, 1 
Swan (Tenn.) 511. 

[a] Rule applied.—Stock held by 


a third party as indemnity to a bonds-- 


man on a federal prisoner’s bond con- 
tinues as. security, although new 
bonds were given from time to time 
in lieu of old bonds, and although, 
when the last bond was executed, 
there was no repetition of assurance 
that the stock was held as indemnity. 
UsMiS..v. dueary, 245) UeeS.21 18 8eSCtwi 
62 L. ed. 113 [aff 229 Fed. 660, 144 
CCA 70]. 

[b] Substituted security.—Where 
stock held to indemnify a bondsman 
was sold with other stock, and the 
proceeds invested in different stock, 
selection and retention of a portion in 
place of that originally held rendered 
the stock so retained subject to the 
pledge. U.S. v. Leary, 245 U. S. 1, 38 
SCt 1, 62 L. ed. 113 [aff 229 Fed. 660, 
144 CCA 70]. 

24. Power v. Alger, 13 AbbPr (N. 
Y.) 284. 

25. Roberts v. Terry, 161 Ky. 397, 
170 SW 965. 

Necessity that mortgages be in 
writing see Mortgages § 215. 


26. Westbrook v. Belton Nat. 
Bank, (Tex. Civ. A.) 75 SW 842 (dis- 
tinguishing the cases where the in- 
demnity is given by the principal 
himself). 

27. Mayer v. Grottendick, 68 Ind. 
1; Wise v. Willard, 41 Oh. St. 679. 

28. Right of surety to retain con- 
sideration for undertaking without 
accounting for it see infra § 433. 

Rights of indemnitor: 

Generally see Indemnity § 75. 
To compel return of deposits see In- 

demnity § 43. 

Rights of third person to whom 
agreement to surrender has been in- 
dorsed see infra § 462. 

29. Probst v. Massachusetts Bond- 
img, etc., Co., 230 Mich. 543, 202 NW 
974: Mandigo v. Mandigo, 26 Mich. 
349; (Smith v.. Wigler,. 72 IN. J. Ha: 
559, 65 A 900 [rev on other grounds 
74 N. J. Eq. 435, 70 A 1386]; Cook v. 
Casler, 76 App. Div. 279, 78 NYS 661; 
Shea v. Fidelity, etc, Co., 39 Misc. 
107, 78 NYS 892 [rev on other grounds 
83 App. Div. 305, 82 NYS 39]; Com. 
v. Riebsamen, 75 Pa. Super. 234. See 
also McNish v. Pope, 28 S. C. Eq. 186 
(holding that, where the money re- 
ceived by a trustee from a sale of 
land was turned over to the surety on 
his trust bond to be applied thereon, 
the surety undertaking with the pur- 
chaser of the land to procure a relin- 
quishment of dower from the wife of 
the trustee, the surety might retain 
the money for a reasonable time to 
meet her claim, before paying the 
money to the cestuis que trust). 

{a] Rule applied.—Security de- 
posited by the principal with a surety 
to indemnify the latter against loss 
incurred under a bond given to keep 
the peace is not subject to a warrant 
of seizure under the statute until the 
liability under such bond is deter- 
mined and the expense paid. Com. v. 
Riebsamen, 75 Pa. Super. 234. 

30. Fowler v. Rice, 17 Pick. 
(Mass.) 100; Schultz v. Canadian 
purty Co., (Alta.) [1927] 2 DomLR 

[a] Thus, if the suretics have 
agreed to surrender security on be- 
ing indemnified, such condition must 
be performed before the surety can 
be compelled to part with his se- 
curity. Fowler v. Rice, 17 Pick. 
(Mass.) 100. 

[b] Under contract requiring sat- 
isfactory evidence of discharge be- 
fore the surety is obliged to retrans- 
fer the security, he is entitled to an 
opportunity to satisfy himself of the 
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Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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made,*? or at least until he has notice of facts making 
return mandatory.*? If, however, the surety has 
sufficient of principal’s money with which to pay the 
debt,?* and which may be used for that purpose,?+ 


or if the surety is released or discharged for any - 


cause,*° or if the agreement in regard to the security 
is void,®® the principal is entitled to a return of the 
security, and can compel an accounting by the sure- 
ty,?” or by third persons wrongfully in possession 
thereof,?* or can bring an action in tort for its con- 
version.*® So, where certain security is deposited 
with the surety on condition that security previous- 
ly deposited be released, the surety is not entitled 
to retain the second deposit after having refused to 
release the first.4° If he has paid the debt, the 
surety must account for any excess of the security 
over the amount paid,*! there being an implied prom- 
ise that he will refund the difference;*? and a sure- 
ty who has completed a contract of the principal 
upon default of the latter, and collected the pay- 
ments due thereon, is lable to an accounting there- 
for in an action by the principal.*? The surety must 
account for the proceeds of security, although he has 
taken an assignment of prior liens thereon dis- 
charged by him.#* If a surety, who has agreed to 
surrender security and take a bond instead, breaks 
his agreement, he is liable for the expenses neces- 
sarily incurred in procuring and offering the bond.*® 

Surrender induced by fraud. A surety who sur- 
renders security upon a false representation that the 


fact before he can be considered at { Super. 232. 
fault. Schultz v. Canadian Surety 37. 
Co., (Alta.) [1927]. 2 DomLR 580. 38. 
31. Dewart v. Masser, 40 Pa. 302. 39. 
32. Dewart v. Masser, supra (no- 40. 
tice that suretyship has ceased). tional 
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See cases supra notes 33-36. 

Buford v. Neely, 17 N. C. 481. 
Ayres v. French, 41 Conn. 142. 
Equitable Surety Co. v. Na- 
Capital Bank, 51 App. (D. C.) Sr, 
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debt is paid does not lose his lien thereon.*® 

Surrender by cosurety. Security given to two or 
more cosureties cannot be surrendered by one so as 
to affect the rights of the others.47 

Insolvency of estate of surety. Where the prin- 
cipal, in contemplation of a probable loss to the es- 
tate by reason of the suretyship, delivers property 
to the principal devisees of the surety, and the debt 
is not paid, the estate of the surety being insolvent, 
the principal may recover the value of the prop- 
erty.*§ 

As between principal and guarantor of surety. 
Where a surety failed to give his principal credit 
for a sum of money received, and, after paying the 
bond of the principal on which he was liable, claimed 


-and received from a guarantor of such bond the full 


amount paid, in an action by the principal against 
the surety the principal cannot recover such sum, 
as the surety is lable to the guarantor therefor.*® 
[§ 430] (2) Actions®°—(a) In General. General 
rules apply in an action by the principal against the 
surety for an accounting of property placed in his 
hands for security,°1 or of assumpsit for its re- 
turn,®? or for negligence resulting in loss or depre- 
ciation of such security.®°? Thus it has been held 
that, unless a waiver by him protecting the princi- 
pal from liability is filed, a surety is a necessary 
party in an action by the principal against his e¢o- 
surety in order to adjust payments by him.®4 So 
general rules as to admissibility®® and weight and 
50. Action by surety against prin- 
cipal: 
Generally see infra §§ 438-461. 
Statutory remedies see infra §§ 434— 


437. 
Accounting in equity generally 


83. Walker v. Palmer, 24 Ala. 358; | 289, 278 Fed. 1002. see Accounts and Accounting §§ 56— 
Polhill v. Brown, 84 Ga. 338, 10 SE Alii ee Soke FiGelitya seteee Cote vid ane 
921; Ruble v. Coulter, 63 Ill. A. 484. | Worthington, 6 F. (2d) 502 [certio- Common-law action of account gen- 
[a] Diminution of lien.—If the] rari den 269 U. S. 5838 mem, 46 SCt} erally see Accounts and Accounting 
surety has moneys of his principal in] 119 mem, 70 L. ed. 424 mem]; Kelsey | §§ 11-55. 
his hands, ‘his lien on the property of | v. Hutchinson, 118 Or. 325, 245 P 52. See case infra this note. 
the principal is diminished to that]1077; Miller v. Caldwell, 4 Pa. 160; [a] Assumpsit proper remedy.— 
extent. Walker v. Palmer, 24 Ala.| Fletcher vy. Edson, 8 Vt. 294, 30 AmD | Where a surety assumed a contract 
358. 470. and took over materials, moneys, and 
[ob] After income or proceeds Application of excess generally see} equipment on abandonment of the 
equal debt for which the surety iS]infra § 432. contractor, the latter had an action 
bound, he cannot retain the security. 42. U. S. Fidelity, ete, Co. v.|in assumpsit for money had and re- 
. Polhill v. Brown, 84 Ga. 338, 10 SE | Worthington, 6 F. (2d) 502 [certio- | ceived for any excess from. that 


921; Ruble v. Coulter, 63 Ill. A. 484. 

34 Burhans vy. Squires, 75 Iowa 
59, 39 NW 181. 

{a] Possession must be for se- 
curity.—If the surety has money of 
the principal in his hands, the princi- 
pal must show that the surety has a 
right to use such money for his re- 
imbursement. Burhans v. Squires, 75 
Iowa 59, 39 NW 181. 

35. Chaffe v. Lisso, 33 La. Ann. 
206; Montgomery v. Russell, 7 Mart. 
N. S. (La.) 288; Smith v. Wigler, 72 
N. J. Eq. 559, 65 A 900 [rev on other 
grounds 74 N. J. Eq. 435, 70 A 136]; 
Horn vy. Pattison, 1 Grant (Pa.) 304. 
And see Stutsman v. Cook, 53 N. D. 
162, 204 NW 976 (holding surety sub- 
rogated to right of principal to hold 
subsequent sureties accountable). 

{a] Thus, where the principal in 
an attachment bond placed property 
in the hands of his surety for se- 
curity, and the person against whom 
the attachment was sued out made a 
cessio bonorum, and a syndic was ap- 
pointed, the principal having pro- 
ceeded by rule against the syndic for 
the cancellation of the bond, and 
against the surety for the return of 
the property pledged, as the syndic 
was the only.party who could claim 
damages by reason of the attachment, 
and as he consented to the rule, the 
surety did not ‘have any right to re- 
tain possession of the property. 
Chaffe v. Lisso, 33 La. Ann. 206. . 

36. Poultney v. Randall, 22 N. Y. 


rari den 269 U. S. 583 mem, 46 SCt 
119 mem, 70 L. ed. 424 mem]. 

43. Markee v. Philadelphia, 270 
PA SON) oA soos. MeKaililipn ven Ail= 
toona, 265 Pa. 192, 108 A 408. 

[a] Rule applied.—(1) Where a 
contractor’s surety completed the 
contract after the principal’s default 
as it was authorized to do under the 
bond and collected the payments due 
from the city, the contractors can 
recover from the surety the balance 
of such payments not accounted for 
by the surety if any. Markee v. 
Philadelphia, 270 Pa. 337, 113 A 359. 
(2) Where the retained percentage on 
a city construction contract was by 
the terms of the contract of surety- 
ship assigned to the surety, and it 
was bound to collect it, less any claim 
of the city against it, its failure to 
collect it after proper notice would 
make it liable to an accounting for 
the net balance due by the city and 
for any balance due on the last esti- 
mate paid to the surety. McKallip 
v. Altoona, 265 Pa. 192, 108 A 408. 


44. Riddle v. Bowman, 27 N. H. 
236. 
45. Cook vy. Casler, 76 App. Div. 


279, 78 NYS 661. 

46. Tyson v. Cox, Turn. & R. 395, 
12 EngCh 395, 37 Reprint 1153. 

47. Hayes v. Davis, 18 N. H. 600. 

48. Kerr v. Hough, 61 SW 262, 22 
KyL 1693. 

49. Campbell vy. Boyce, 38 S. C. L. 
3On. 


needed to complete the work, and this 
is so, even though a bill in equity 
for an accounting would lie. U. S. 
Fidelity, etc., Co. v. Worthington, 6 F. 
(2d) 502 [certiorari den 269 U.S. 583 
mem, 46 SCt 119 mem, 70 L. ed. 424 
mem]. 

Assumpsit generally see Assumpsit 
5) C. Sap 37s: 

53. Actions for negligence gener- 
ally see Negligence §§ 601-950. 

See also cases infra notes 54-59. 

54. Kelsey v. Hutchinson, 118 Or. 
S20 as ee, LOT 


55. See Evidence §§ 89-1729. And 
see cases infra this note. 
[a] Evidence held admissible: (1) 


In a suit against a surety company 
for alleged negligence in depositing 
money in a bank and continuing it 
there after maturity of the certificate, 
evidence showing that depositors gen- 
erally were demanding payment, and 
that the surety company might also 
have obtained payment. Maryland 
Fidelity, etc., Co. v. Redfield, 7 F. 
(2d) 800. (2) In a suit against a 
surety company for alleged negli- 
gence in depositing money in a bank 
and continuing it there after matu- 
rity of the certificate, testimony as to 
the general reputation of the bank for 
solvency from the time of the run on 
it, prior to maturity of the certificate, 
until it was closed after the certifi- 
eate was due. Maryland Fidelity, 
etc., Co. v. Redfield, supra. (3) Ina 
suit against a surety company for al- 
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sufficiency®® of evidence, and the burden of proof,°* 
apply. If the complaint of the principal states that 
property was conveyed to secure the surety after 
he became such, there is not a fatal variance because 
the evidence shows that it was before he became 
surety.°* The giving or refusal of instructions is 
controlled by the usual principles applicable in the 
form of -action employed.®° 

[§ 431] (b) Charges and Credits on Accounting. 
In taking the account the surety is entitled to be 
credited with all reasonable disbursements by him 
arising out of the relationship.°° Reasonable 
amounts paid as counsel fees or other expenses are 
to be eredited to him,®! and he will be allowed inter- 
est on money paid by him in discharge of encum- 
brances on the property,®? unless it would be in- 
equitable to allow such interest.°? The value of 
property placed in his possession will be taken as of 
the time it was transferred to him,** and the sure- 
ty has been held responsible for its profits,®® but 
he is not chargeable with losses not fairly imputable 
to him.®° 
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the principal against a surety for an accounting for 
property transferred to him to secure him and a 
cosurety, enough of the amount found due the 
principal to cover an amount paid by the cosurety 
should be held in abeyance until the latter’s claim 
is settled or adjudicated.*? 

[§ 432] e. Application of Excess. The surety is 
accountable for any excess of the security delivered 
to him over the amount he has paid upon the debt,*®* 
and other creditors of the principal are entitled to 
the benefit of any excess of security over the debt 
of the principal for which the surety is liable,®? 
unless the principal has instructed the surety to pay 
such excess to others.7° : 

[§ 433] 5. Rights as to Consideration for Under- 
taking.71_ A surety is entitled to the benefits of his 
agreement with the principal,’? and if he has re- 
ceived something as a consideration, he is entitled. 
to retain it without accounting for it.7* Likewise, if 
he has incurred lability upon the promise of con- 
sideration he can bring suit to recover it,*4 al- 
though his undertaking has not resulted in the ben- 


Claim of surety not party to action. 


leged negligence in depositing money 
in a bank and continuing it there aft- 
er maturity of the certificate, a spe- 
cial power of attorney from plaintiff 
to his brother to deliver certain col- 
lateral to the surety company to guar- 
antee it against loss on account of the 
bond, the instrument being admitted 
to show the absence of plaintiff's 
knowledge of the condition of the 
bank, and that he did not know that 
he assumed primary responsibility on 
the supersedeas' bond. Maryland 
Fidelity, etc., Co. v. Redfield, supra. 

56. See Evidence §§ 1730-1806. 
And see. cases infra this note. 

[a] Evidence held sufficient: (1) 
To sustain a verdict of fifteen thou- 
sand dollars in an action against the 
surety by a contractor, who aban- 
doned the work when it was one third 
completed. U.S. Fidelity, etc., Co. v. 
Worthington, 6 F. (2d) 502 [certio- 
rari den 269 U. S. 583 mem, 46 SCt 
119 mem, 70 L. ed. 424 mem]. (2) 
To sustain findings as to the amount 
the surety should be charged as the 
selling price of the security. Leeman 
v. Page, 79 Kan. 479, 100 P 504. 

57. See Evidence §§ 13-24. And 
see case infra this note. 

[a] Applicability to particular lia- 
bility.—In resisting surrender of se- 
curity, the burden is on the surety to 
show that a mortgage was intended 
to secure him not only on a bail bond 
executed when the mortgage was as- 
signed to him, but on others that it 
might be necessary to give in the pro- 
ceedings. Smith v. Wigler, 72 N. J. 
Eq. 559, 65 A 900 [rev on other 
grounds 74 N. J. Eq. 435, 70 A 136]. 

58. Warden v. Nolan, 10 Ind. A. 
334, 37 NE 821. 

59. See Trial [38 Cyc 1594 et seq]. 
And see cases infra this note. 

{a] Instructions held erroneous or 
properly refused: (1) As to the effect 
of an agreement between the surety 
and the principal made at the time of 
the execution of the bond. Maryland 
Fidelity, etc., Co. v. Redfield, 7 F. (2d) 
800. (2) For a directed verdict in an 
action by the principal against the 
surety for alleged negligence in not 
collecting a certificate of deposit be- 
fore failure of the bank. Maryland 
Fidelity, etc., Co. v. Redfield, supra. 

60. See cases infra this note; and 
notes 61, 62. 

[a] Note purchased in proceedings 
to enforce security.—A surety was re- 
quired to pay for the principal, who 
assigned him a note as indemnity, any 
surplus realized from it to be re- 
turned. The surety placed the note 
in judgment, and bought in a town lot 


In a suit by 


on execution sale, and then purchased 
a note secured by a trust deed on it, 
had a sale made thereunder, and again 
bought it in, the consideration of the 
sale being credited on the note. There 
was no specific evidence of the note’s 
value after such credit, but the cir- 
cumstances tended to indicate that it 
was regarded as having no considera- 
ble value. Under these circumstances 
it was held, in a suit by the principal 
for an accounting, that the surety 
should be given credit for the amount 
paid for the note, less any actual val- 
ue represented by it after proceeds 
of the sale under the trust deed had 
been credited. “Leeman v. Page, 79 
Kan. 479, 100 P 504. 

[b] Purchase of mortgage.—(1) 
Where a surety, to whom was as- 
signed a second mortgage as security, 
purchased the first mortgage to pro- 
tect his interest, he is entitled, upon 
an accounting, to credit for the 
amount paid. Riddle v. Bowman, 27 
N. H. 236; Kelsey v. Hutchinson, 118 
Or, 325, 245 P 1077... (2). .So-where, in 
addition to paying the amount of the 
mortgage to the prior mortgagee, he 
paid a certain sum to the mortgagor 
and his wife who had not signed the 
mortgage, to secure a deed from them, 
he is entitled to be credited also with 


that. Kelsey v. Hutchinson, supra. 
[ec] Dower.—A surety is entitled 
to be credited with a reasonable 


amount paid by him to the widow of 
the principal for her right of dower 
in land mortgaged by the principal to 
the surety to secure the latter on ac- 
count of the suretyship obligation. 
Riddle v. Bowman, 27 N. H. 236. 


61. Com. v. Riebsamen, 75 Pa. Su- 
per. 234. 
sie Riddle v. Bowman, 27 N. H. 
63. Kelsey v. Hutchinson, 118 Or. 


325, 245 P 1077 (holding that, since 
the surety had had possession, rents. 
and profits of the property, it would 
be inequitable to allow him interest 
on money paid to discharge the en- 
cumbrance), 

64. Montgomery v. Russell, 10 La. 
330; Crane v. Thayer, 18 Vt. 162, 46 
AmD 142. 

65. Leggat v. Palmer, 39 Mont. 302, 
102 P 827; Riddle v. Bowman, 27 N. 
H, 236; Crane v. Thayer, 18 Vt. 162, 
46 AmD 142. 

[a] Interest.—The surety is liable 
for interest on money realized on se- 
curity. Riddle v. Bowman, 27 N. H. 
236; Crane v. Thayer, 18 Vt. 166,-46 
AmD 142. 

66. Thomas v. Breedlove, 6 La. 573. 

[a] Rule applied.—In an action by 
a surety for reimbursement where the 


efit expected from it by his principal,*® or the in- 


defense was that the principal de- 
posited security with the surety who 
negligently failed to realize the same, 
and it appeared that the makers of 
the notes deposited as security were 
insolvent or became so soon after the 
deposit, the surety is not to be charged 
for failure to sue such insolvents. 
Thomas v. Breedlove, 6 La. 573. 

67. Kelsey v. Hutchinson, 118 Or. 
325, 245 P 1077, 

68. See supra § 429. 

69. Hopkins v. Hemm, 159 Ill. 416, 
42 NE 848 [aff 56 Ill. A. 480]; Wil- 
liams v. Gallick, 11 Or. 337, 3 P 469; 
Pringle v. Sizer, 2 S. C. 59. 

A O’Reilly v. Hendricks, 10 Miss. 


71. Premiums of surety companies 
see infra § 537. 

Presumptions as to consideration 
see infra § 451. : 

72. Bunbury v. Winter, 1 Jac. & W. 
255, 37 Reprint 372. i 
_[a] Thus, where a part of the con- 
sideration for the contract of the sure- 
ties was that they should be the con- 
signees of the principal for a desig- 
nated time, they are entitled to the 
benefit of this agreement, Bunbury v. 
Av aeneer, 1 Jac. & W. 255, 37 Reprint 

73. McQuesten v. Bowman, 17 N. 
H. 24; Nashville Bank v. Grundy, 
Meigs (Tenn.) 256. 

[a] Crediter cannot reach funds 
placed in the hands of the surety as 
consideration and not as collateral se- 
curity. Nashville Bank v. Grundy, 
Meigs (Tenn.) 256. 

{[b]_ Where third person has agreed 
to indemnify surety, such third per- 
son is not entitled to deduct from the 
amount due the consideration received 
by the surety for entering into his 


contract. McQuesten v. Bowman, 17 
IN: SHS 24) 
74 Right of surety company to. 


sue for consideration see infra § 537. 

75. Culbertson v. Stillinger, 6 F, 
Cas. No. 3,463, Taney 75; Blount v. 
Bowne, 82 Ga. 346, 9 SE 164. 

{a] Illustrations.—(1) One who 
has become surety for an executor in 
consideration of one half of the com- 
missions is entitled. to. the compensa- 
tion agreed upon, although the execu- 
tor pays another as additional surety; 
but the executor is entitled to deduct 
one half of the amount paid as coun- 
sel fees to establish the amount of his 
fees as executor. Culbertson vy. Stil- 
inger, 6 F. Cas. No. 3,463, Taney 75. 
(2) One who becomes surety on a bond 
given to procure the release of goods 
from seizure is entitled to his com- 
pensation, although the goods are 
seized again under other process. 


es ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 483-435] 


strument never is used, the surety not being the 


cause of the nonuse.?® / 


[§ 434] 6. Statutory Remedies—a. In General. 
Statutory enactments are not uncommon which give 
the surety more convenient remedies for enforcing 
his rights’? as found in provisions permitting him 
-to have the suretyship established in the action 
against the principal, and upon payment of the judg- 
ment to file a. complaint and obtain an execution 
against the principal;*® or giving the surety the 
right to have the judgment against him and his prin- 
cipal stand and be enforced by execution against 


Blount v. Bowne, 82 Ga. 346, 9 SE 164. 

76. McDonald v. Manning, 19 Can. 
SeiOest2, 

Right of surety to security upon 
eee voluntary payment see supra 

77. See statutory provisions; and 
cases infra notes 78-80. 

Attachment see infra § 436. 

Summary remedies see infra § 435. 

78. See statutory provisions; and 
cases infra this note. 

[a] “Ihe proceeding is a special 
one; and, while the statute should re- 
ceive a liberal and an enlarged con- 
struction, still it must govern and 
control the suit, both in its institu- 
tion, and in regard to the remedy or 
relief granted.” Boys v. Simmons, 72 
Ind. 593, 597%. 

b] Principal not before court.— 
The statutes contemplate not only an 
action against ‘two or- more defend- 
ants, but proceedings against them in 
such action; hence the surety cannot 
proceed thereunder when the princi- 
pal is not before the court. Clements 
v. Vanausdall, 180 Ind. 490, 103 NE 
348; Joyce v. Whitney, 57 Ind. 550; 
Watsen v. Beabout, 18 Ind. 281; Kirk- 
Jand Land, etc., Co. v. Jones, 18 Wash. 
407, 51 P 10438. 

[ec] Porm and requisites of com- 
plaint.—(1) The statute contemplates 
a written complaint by the surety in 
the nature of a cross complaint 
against the principal. Dodge v. Dun- 
ham, 41 Ind. 186. (2) The complaint 
should be filed in, and during the pend- 
ency of, the action of the creditor or 
obligee and must be tried and deter- 
mined in and by the same court. Boys 
v. Simmons, 72 Ind. 593. (38) A copy 
of the judgment need not be filed with 
such complaint. Scherer v. Schutz, 83 
Ind. 543. 

{d] Trial of issue.—(1) The issues 
may be tried at, or before, or after, the 
trial of the cause, or even at a subse- 
quent term (Dodge v. Dunham, 41 Ind. 
186), (2) and the dismissal of the 
principal cause does not necessitate 
a dismissal of the proceeding to deter- 
mine the suretyship (Williams v. Flee- 
nor, 77 Ind. 36). (3) Where a defend- 
ant asks that the question of his sure- 
tyship be tried and détermined on the 
issues made by the parties, the jury 
in the main cause should be permit- 
ted to pass on the question of surety- 
ship. Beck v. Odell, (Ind. A.) 127 NE 
852. (4) Issue submitted without ob- 
jection should be decided, although 
the complaint contemplated by statute 
was not filed. Dodge v. Dunham, 41 
Ind. 186. (5) If sureties pay a judg- 
ment before the question of surety- 
ship is determined, such question may 
be tried and determined by the court 
in which the original judgment was 
rendered, in a proper proceeding, aft- 
er such payment. Oglebay v. Todd, 
166 Ind. 250, 76 NE 238; Montgomery 
v. Vickery, 110 Ind. 211, 11 NE 388; 
Stout v. Duncan, 87 Ind. 383; Richard- 
son v. Howk, 45 Ind. 451; McClure vy. 
Lucas, 2 Ind. A. 32, 28 NE 153. 

fe] Distinct issue raised.—A cross 
complaint alleging suretyship in an 
action on a note raises an issue which 
is independent and distinct from the 
main action in view of the statute. 
Beck v. O’Dell, 193 Ind. 386, 140 NE 
527; Joyce v. Whitney, 57 Ind. 550. 

[f] Failure to establish relation.— 
Where the judgment paid by a defend- 
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the principal ;79 


ant surety does not show the surety- 
ship, and no proceeding has been 
brought to determine such question, 
it cannot be enforced by him by ex- 
ecution. Zimmerman y. Gaumer, 152 
Ind. 552, 53 NE 829; Smith v. Harbin, 
124 Ind. 434, 24 NE 1051; Laval v. 
Rowley, 17 Ind. 36. 

79. See statutory provisions; and 
cases infra this note. 

[a] Rule applied.—The right of 
the surety under such statutes has 
been recognized in the following 
cases: Ezzard v. Bell, 100 Ga. 150, 28 
SE 28; Davenport v. Hardeman, 5 
Ga. 580; Duke v. Pigman, 110 Ky. 
756, 62 SW 867, 23 KyL 209; Alexan- 
der v. Lewis, 1 Mete. (Ky.) 407; Pe- 
ters v. McWilliams, 36 Oh. St. 155; 
Murray v. Meade, 5 Wash. 693, 32 P 
780. And see cases infra this note. 

[b] Codebtors or cocontractors.— 
Under the statute controlling, a de- 
fendant could not issue an execution 
in the name of plaintiff against the 
other defendant for one half of the 
amount paid, without applying to 
plaintiff or tendering him any indem- 
nity; and an execution so issued will 
be set aside. Potts v. Leask, 36 U. C. 
Q. B. (Ont.) 476. 

[ec] Representatives of deceased 
sureties.—Such a statute extends to 
the legal-representatives of deceased 


sereu ee: Harris v. Wynne, 4 Ga. 
521. 
[d] Remedy given accepters, in- 


dorsers, or guarantors does not extend 


to a surety maker of a note. Harris 
v. Harris; 92: 211, A. 455: 
[e] Where judgment does not 


show relation and the surety has not 
taken such steps as are required to 
have his true relation defined, he has 
no right to control the execution as 
against judgment creditors of the al- 
leged principal. Patterson v. Clark, 
101 Ga. 214, 28 SE 623. 

[f] In Texas (1) in order for the 
surety to obtain the benefit of the 
statutory remedy, he should plead the 
question of suretyship, and have the 
same determined upon the trial of the 
ease. Tarlton v. Orr, 40 Tex. Civ. A. 
410, 90 SW 534. (2) The principal has 
no right to insist upon a determina- 
tion thereof in the county of his res- 
idence. Hall v. Taylor, (Civ. A.) 95 
SW 755. (3) Indorsers of a purchas- 
er’s note, secured by a vendor’s lien, 
who are parties to the holder’s suit 
thereon and for foreclosure, and who 
by cross bill ask judgment over 
against the purchaser, are entitled 
under the statutes to the judgment 
prayer in the same amount as plain- 
tiffs judgment against them, and to 
have execution for any sums that may 
be paid out by them by reason of the 
judgment. Blake v. Vesey, (Civ. A.) 
143 SW 221. 

Subrogation of surety to judgment 
obtained against himself and principal 
by creditor see Subrogation [37 Cyc 


418]. , 

80. See statutory provisions; and 
cases infra this note. 

[a] Rule applied where surety 
gave nonnegotiable note in payment. 
Purviance v. Sutherland, 2 Oh. St. 
478. 

[b] In the Philippines, although a 


statute authorizes recovery of judg- 
ment by the surety against the prin- 
cipal before payment of the debt, he 
cannot enforce such judgment until 
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or authorizing recovery by a sure- 


ty against his principal, whenever judgment is ren- 
dered against the surety, even though such judgment 
remains unpaid.*° 

[§ 4385] b. Summary 
remedy is Sometimes provided by statute whereby 
a surety who has been charged may move for judg- 
ment against the principal.’? 
stitutional,** but they are in derogation of the prin- 
ciples of common law,** and, as in other instances 
of summary remedies,*® are construed strictly,**® and 
the party claiming thereunder must bring himself 


Remedies.*1 A summary 


Such statutes are con- 


or 
Kuenzle v. 


he has Satisfied the obligation, 
caused it to be satisfied. 
Sunco, 16 Philippine 670. 

Enforcement, before payment by 
surety, of payment by principal or 
other exoneration see supra § 396. 

81. Summary proceedings general- 
en Summary Proceedings [37 Cyc 

82. See statutory provisions; and 
cases infra this note. 

[a] Rule applied.—The right of 
the surety to this form of remedy has 
been recognized in the following 
cases: Haywood v. Russell, 182 N. GC. 
711, 110 SE 81; Grimes v. Nolen, 3 
Humphr. (Tenn.) 412; Newnan vy. 
Campbell, Mart. & Y. (Tenn.) 63. And 
Bee casen infra this note; and notes 

[b] As adequate remedy at law.— 
The summary remedy provided for 
by statute is an adequate remedy at 
law within the principle prohibiting 


suit in equity. Maryland Fidelity, 
ete., Co, vy. Gill, 116 Va. 86, 81. SH 
[ce] Jurisdiction—(1) Under a 


statute providing for judgment in 
favor of the surety when he is sued, 
upon notice to the principal, it is held 
that the motion must be made in the 
court where the original judgment 
was recovered. Elliott v. Clements, 5 
Ala, 470. (2) The statute in Tennes- 
see, however, was held to give the 
right to the surety to move in the 
circuit court of any county other than 
that in which the judgment against 
the surety was rendered. Hall v. 
Tompkins, 9 Humphr. (Tenn.) 592. 
(3) A summary judgment in the su- 
preme court in favor of the surety on 
a supersedeas bond against the prin-: 
cipal on motion by the surety is not 
authorized in Arkansas by the stat- 
ute permitting judgments to be ob- 
tained, on motion by sureties, against 
the principal and cosureties: to re-° 
cover money due them on account of 
payments made as such; nor is such 
judgment authorized by any other 
statute. Prairie Creek Coal Min. Co. 
v. Kittrell, 107 Ark. 361, 155 SW 496. 

83. North Wilkesboro Bank v. Wil- 
peony Hotel Co., 147 N. C. 594, 61 SE 
_[aJ In Mississippi (1) a statute 
giving to a party the right of mov- 
ing for a judgment for money paid by 
him as security has been held uncon- 
stitutional. Smith v. Smith, 2 Miss. 
102. (2) But in a later case in the 
same jurisdiction a similar statute 
was construed by the court without 
the question of constitutionality be- 
ing raised. Dibrell v. Dandridge, 51 


Miss. 55. 

84. Vanderveer v. Ware, 65 Ala. 
606; Prairie Creek Coal Min. Co. vy. 
Kittrell, 107 Ark. 361, 155 SW 496; 
Dibrell v. Dandridge, 51 Miss. 55; 
Frost v. Rucker, 4 Humphr. (Tenn.) 
7; McNairy v. Hastland, 10 Yerg. 
(Tenn.) 310. 


85. Generally see Statutes [36 Cyc 
1189]; Summary Proceedings [37 Cyc 
528]. 

86. Vanderveer v. Ware, 65 Ala. 
606; Prairie Creek Coal Min. Co. v. 
Kittrell, 107 Ark. 361, 155 SW 496; 


North Wilkesboro Bank v. Wilkesboro 
Hotel .Co., 147 N.C. 594, 61 SH 570: 
Voorhies vy. Dickson, 1 Sneed (Tenn.) 
3848; Frost v. Rucker, 4 Humphr. 
(Tenn.) 57; McNairy v. Hastland, 10 


264 [50 C.J.] 


within the statutory provisions.’7 In enforcing his 
rights in a summary proceeding the surety is re- 
quired to connect the instrument on which he was 
bound with the judgment paid,** and the record 
should show facts indicating the suretyship rela- 
tion.*® Notice to the principal is sometimes ex- 
pressly required,®® but, although there is authority 
to the contrary,®' where notice is not expressly re- 
quired by statute it has been said to be unneces- 
sary,” this doctrine being operative, however, only 
within the state where it is held, and not empow- 
ering citizens of such state to obtain judgments 
against nonresidents without notice.°? A surety who 
has paid several sums may maintain as many mo- 
tions, and recover several judgments against his 
principal.®* He is entitled to his remedy, although 
he confessed judgment without service of process.?® 
Where there is a joint judgment against several sure- 
ties which none have paid, all must join in the sum- 
mary action against the principal.®® 

Defenses. In summary proceedings by the sure- 
ty the principal may avail himself of any equitable 
circumstances to show that he was not bound to pay 
the entire demand.®* 

Amount or extent of recovery. Under a statute 
providing for judgment against the principal for the 
sum paid by the surety, it has been held that in- 
terest on such sum could not be awarded.°§ 
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Judgment. In a summary proceeding for judg- 
ment against the principal the judgment must show 
the necessary jurisdictional facts;°® an order or 
judgment in substantial compliance with the stat- 
ute is sufficient, and surplusage therein may be 
disregarded.” 

Tf there are several principals, the judgment 
against them should be joint,? although it is not 
absolutely void if rendered against some of them 
only;+ and if there are several sureties, the judg- 
ment for them, before payment, must be joint,’ but 
after payment it,must be separate in favor of those 
paying. Judgment on the motion may be entered 
against the principal’s estate where the administra- 
tor is a party to the action.’ A judgment for the 
amount paid, with interest from a given date, is 


‘defective if the record does not show when the 


money was paid.® 

[§ 436] c. Attachment.? A surety is not ordi- 
narily entitled to an attachment against his prin- 
cipal’s property before he has satisfied the debt,1° 
but after payment of the debt by the surety he may 
have an attachment,?1 and under various statutes 
the surety is given the remedy by attachment be- 
fore payment, or even before the debt is due, as a 
means of enforcing indemnity against loss by rea- 
son of his suretyship.t? Under such statutes the 
remedy is available only in cases provided for by 


Yerg. (Tenn.) 310. ‘ 


87. Ind.—Gordon Vv. Southern 
Bank, 19 Ind. 192. 

Ky.— Worley Ve. wlayvlonr «Keys Dee: 
344. 

Miss.—Dibrell v. Dandridge, 51 
Miss. 55. : 


Mo.—State v. Darby, 11 Mo. A. 528. 
Tenn.—Frost v. Rucker, 4 Humphr. 
57; McNairy v. Eastland, 10 Yerg. 


310; Scott v. Lanham, 8 Yerg. 420. 
pues prcenna Vv. Gee, 2 Leigh (29 
Va 


fa] Thus, before an indorser can 
avail himself of the statutory provi- 
sion that the payment of a judgment 
by a surety shall operate per se as a 
transfer of the judgment, he must 
show that he is an accommodation in- 
dorser. Dibrell v. Dandridge, 51 Miss. 


. / 

[b] Surety for stay of execution 
has been held not to be a surety with- 
in the summary remedy statute. 
Judgment against the stayor is not a 
judgment on the original cause of ac- 
tion against the principal or on any 
preéxisting liability. Frost v. Ruck- 
er, 4 Humphr. (Tenn.) 57. 

[c] Accommodation indorsers of a 
promissory note governed by the law 
merchant have been held not to be 
sureties within a statute relating to 
“remedies of sureties against their 
principals.” Gordon vy. Southern 
Bank, 19 Ind. 192. 

[d] Surety to bail bond (1) has 
been held not to be a security under 
a statute giving a Summary remedy to 
a surety against whom judgment has 
been rendered, who has paid the debt 
of the principal. Worley v. Taylor, 
Ky. Dec. 344. (2) But there is author- 
‘ity to the contrary. Scott v. Lanham, 
8 Yerg. (Tenn.) 420. 

[e] Remedy of surety on bond, bill, 
or note “for the payment of money or 
delivery of property” is held not to 
extend to sureties on bonds given to 
secure the performance of private of- 
ficial trusts. State v. Darby, 11 Mo. 
A. 528. 

88. Brown v. Wheeler, 3 Ala. 287. 

89. Brown vy. Oldham, 1 Miss. 493. 

90. See statutory provisions; and 
cases infra this note. 

[a] Necessity.—A statute provid- 
ing that a surety on paying money for 
the principal may, upon producing to 
the superior court a receipt showing 


an execution and payment thereof by 
him, move the court for judgment 
against his principal for the amount 
so paid, a citation, having previously 
issued against the principal to show 
cause why execution should not be 
awarded, requires notice to the prin- 
cipal before execution. North Wilkes- 
boro Bank v. Wilkesboro Hotel Co., 


147 N. C. 594, 61 SE 570. 
[b] Service.—Notice may be 
served on the principal in another 


county.. Herndon vy. Mason, 4 J. J. 
Marsh. (Ky.) 575. 

[ec] Sufficiency.—A notice is suffi- 
cient if: (1) It is certain to a com- 
mon intent, Pait v. Pait, 19 Ala.'713; 
Dorsey v. Beall, Hard. (Ky.) 564. (2) 
It is in substantial compliance with 
the statute. Bragg v. Cason, 4 Ind. 
632. (3) It apprises the principal of 
the ground of the motion. Graves v. 
Webb, 1 Call (5 Va.) 443. 


91. Brown v. Wheeler, 3 Ala. 287; 
Scott v. Bradford, 5 Port. (Ala.) 443. 

92. Newnan v. Campbell, Mart. & 
Y. (Tenn.) 63; Williams v. Greer, 4 
Hayw. (Tenn.) 235. 
a aees McNairy v. Bell, 5 Rob. (La.) 

94. Ayres v. Lewellin, 3 Leigh (30 
Va.) 609. 

95. Roberts v. Rose, 2 Humphr. 
(Tenn.) 145; Newnan v. Campbell, 
Mart. & Y. (Tenn.) 63. But see Riley 


v. Stallworth, 56 Ala. 481 (where the 
court intimates that, under the stat- 
ute, where the surety has confessed 


judgment, he cannot resort to the 
summary remedy). 

96. Litler v. Horsey, 2 Oh. 209; 
MeNairy v. Eastland, 10 Yerg. (Tenn.) 
310. 

[a] Beason for rule.—‘‘The judg- 


ment which gives the right of the 
surety to sue, is an entire and single 
judgment against all; the right it 
confers upon them must also be en- 
tire.’ ~ Litler v. Horsey, 2. Oh.+209, 


97. Tennell v. Dozier, Hard, (Ky.) 


[a] Reason for rule.—Since the 
proper action at law is assumpsit, and 
since under the plea of non assumpsit 
defendant might avail himself of any 
equitable circumstances to show that 
in equity and good conscience he was 
not bound to pay the demand, such 
proceedings should be permitted un- 


der the act as would place the parties 
as near as possible in the same situa- 
tion in which they would stand ina 
trial at common law. Tennell v. Do- 
zier, Hard. (Ky.) 47. 

98. Reading v. Holton, Hard. (Ky.) 


63. 

99. Elliott v. Clements, 5 Ala. 470; 
Brown v. Wheeler, 3 Ala. 287; Jones 
v. Read, 1 Humphr. (Tenn.) 335. 

[a] Thus (1) the summary judg- 
ment must recite the judgment 
against the surety (Jones vy. Read, 
Humphr. (Tenn.) 335), (2) and that 
it was rendered by the court in which 
the summary judgment was obtained 
(Elliott v. Clements, 5 Ala. 470). 

1. North Wilkesboro Bank vy. Wil- 
kesboro Hotel Co., 147 N. C. 594, 61 
SE 570. 

2. North Wilkesboro Bank y. Wil- 
kesboro Hotel Co., supra. 


8. Voorhies v. Dickson, 1 Sneed 
(Tenn.) 348. 2 

4 Hall v. Tompkins, 9 Humphr. 
(Tenn.) 592. 

[a]: Rule applied.—A judgment 


rendered against a part of the prin- 
cipals is a protection to purchasers 
at an execution sale under such judg- 
ment. Hall v. Tompkins, 9 Humphr. 
(Tenn.) 592. 

5. McNairy v. Hastland, 10 Yerg. 


(Tenn.) 310; Newnan vy. Campbell, 
Mart. & Y. (Tenn.) 63. 
6 Graham Green, 4 Hayw. 


(Tenn.) 187. 

7. Whiteside v. Latham, 2 Coldw. 
(Tenn.) 91. 

8. Brown v. Wheeler, 3 Ala. 287. 
9. Myiie aha § see Attachment 6 C. 


Bannon v. Barnett, 7 La. Ann. 
105; Hearne v. Keath, 63 Mo. 84; Ne- 
well v. Morrow, 9 Wyo. 1,..59 Pp 429. 

[a] Rule applied to curator of 
surety who has paid nothing. Ban- 
non v. Barnett, 7 La. Ann. 105. 

11. Scott v. Doneghy, 17 B. Mon. 
(Ky.) 321; Danker vy. Jacobs, 79 Nebr. 
435, 112 NW 579. 

12. See statutory provisions; 
cases infra this note. 

[a] Purpose and effect of statutes. 
—(1) “This statute was meant to 
change the common law rule, and that 
a surety should not be compelled to 
stand by and see the principal, for 
whose. obligations he was bound, 
fraudulently dispose of his property 


and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 436-438] 


them,*? but a principal who induces the surety to 
sue out attachments cannot be heard to object that 


there was no cause therefor.!4 
Note indorsed to surety.?® 


surety after maturity.'7 
Attachment of guardian. 


and leave his just debts .to be paid 
by those he had deluded into becom- 
ing his sureties.’’ Walton v. Williams, 
6 Okl. 642, 646, 49 P 1022. (2) “They 
created no new right, but secure and 
make more effectual his [the surety’s] 
equitable right to exoneration.” Upt- 
moor v. Young, 57 Ark. 528, 532, .22 
SW 169. 


{b] Rule applied.—Under the stat- 


ute a surety suing a principal to com-. 


pel him to discharge the debt or give 
indemnity may have an attachment 
even though there is an action on the 
debt pending against the principal 
and the surety. Engleman vy. Ball, 
4 Ky. Op. 49. 

[ce] Indorser is not a surety under 
such statute. Rice v. Dorrian, 57 Ark. 
541, 22 Sw 213. 


{d] Affidavit held sufficient under 
statute. Shockley v. Bulloch, 18 Ga. 
283. 


Enforcement by surety of payment 
by principal or other exoneration see 
supra § 396. 

13. Jarboe v. Colvin, 4 Bush (Ky.) 
70; .Patterson v. Caldwell, 1 Mete. 
Rice v. Downing, 12 B. 
Meyer v. Ruff, 16 SW 

Brannin v. Smith, 2 
. (Oh.) 436. 

[a] Bule applied.—The mere fact 
that the surety is without indemnity 
furnishes no ground for attachment. 
Patterson v. Caldwell, 1 Metc. (Ky.) 
489 

[b] 
curity cannot sue out an attachment 
without alleging the insufficiency of 
the mortgage. Jarboe v. Colvin, 4 
Bush (Ky.) 70. 

14. Jarboe v. Colvin, supra. 

15. Payment of note by surety 
generally see Bills and Notes § 825. 

16. Danker v. Jacobs, 79 Nebr. 435, 
112 NW 579. 


17. Fitch v. Hammer, 17 Colo. 591, 
bie Mel Baad ie 

18. Noll’s Est., 5 Pa. Dist. 716. 

19. Ala.—Riley v. Stallworth, 56 
Ala. 481. 

Ind.—Harker y. Glidewell, 23 Ind. 
219) 


Minn.—Kimmel y. Lowe, 28 Minn. 
265, 9 NW 764. 
Mo. —Harper v. Rosenberger, 56 Mo. 


A. 388. 


Nebr.—Drexel v.. Pusey, 57 Nebr. 
30, 77 NW 351. ; 
Oh.—Hill v. King, 48 Oh. St. 75, 26 


NE 988; Day v. Ramey, 40 Oh. St. 446; 
Peters v. McWilliams, 36 Oh. St. 155. 
Va.—Tinsley v. Oliver, 5 Munf. (19 

Va.) 419. 
Wash.—Denny Vis 10 

Wash. 422,39 P 119. 

20. Cross references: — 

Action by principal against surety 
for accounting of security see supra 
§§ 430, 431 

Limitations of actions: : 
Plea of DE cAct pee. and limitation 

see infra § 4 
What statute ‘applies, see Limita- 
tions of Actions § 9 : 
When statute begins a run see Lim- 
itations of Actions § 226. ’ 

Particular actions by surety against 

principal: 

Action by surety company for con- 
eacwcne for undertaking see in- 
fravs 537: 


Sayward, 


Where the payee of a 
note indorses it before maturity to a surety there- 
on, the surety is entitled to an attachment if the 
payee could have obtained one,1® but it has been 
held otherwise where the note was indorsed to the 


A remedy by attach- 
ment of a delinquent guardian to enforce the deliv- 
ery of the estate by him to his suecessor does not 
extend to justify such attachment in favor of a 
surety who has made good the deficiencies of a re- 


Surety having mortgage se- 


PRINCIPAL AND SURETY 


be made.?§ 


debtedness.?? 


Particular actions by surety against 
principal:—Continued 
Action to set aside fraudulent con- 
veyance by principal see Fraud- 
ulent Conveyances § 127. 
Right of subrogation see Subrogation 
[387 Cye 402 et seq]. 
Time to sue see supra §§ 394, 399. 
21. Ark.—Hill v. Wright, 23 Ark. 


530. : 

yep Naas as ae v. Morrill, 20 Cal. 
oVU. 

Ind.—Kreider v. Isenbice, 123 Ind. 


10, 23 NE 786; Dewitt v. Boring, 123 
Ind. 4, 23 NE 1085; Gieseke v. John- 
son, 115 Ind. 308, 17 NE 573; Hope- 
well v. Kerr, 9 Ind. A. 11, 36 NE 48. 

Ind. T.—Sparks v. Childers, 2 Ind. 
TLS, ek es VV vod Ge 

Mass.—Appleton v. Bascom, 3 Metc. 
169; Cornwall v. Gould, 4 Pick. 444. 

Mo.—Blake v. Downey, 51 Mo. 437. 


rent Y.—Holmes vy. Weed, 19 Barb. 
Hs on —Elsea v. Pepple, 12 OhNPNS 


Pex —Hazleton v. Holt, (Civ. A.) 
285 SW 1115; McCavick v. McBride, 
(Civ. A.) 189 ‘SW 195, 797 fquot Cyc); 
Hays v. Housewright, (Civ. A.) 133 
SW 922. 

Eng.—Ex p. Ford, 16 Q. B. D. 305; 
Badeley v. Consolidated Bank, 34 Ch. 
D. 536; Dugdale v. Lovering, L. R. 
LOC YP. 196) the Orchis,, 15° P..D. 138; 
Woods v. Thiedemann, 1 H. & C. 478, 
158 Reprint 973; Reynolds v. Doyle, 
1M. & G. 753, 39 ECL 1009, 133 Re- 
print 536; Bridgeman v. Daw, 40 
Wkly. Rep. 2538. 

Ont.—Canada Exch. Bank vy. Sprin- 
ger, 29 Grant Ch. 270. 

Implied contract of indemnity be- 
tween principal and surety generally 
see supra § 417. 

22. Pendergraft v. Phillips, 57 Okl. 
105, 156 P 1189; McCture v. Johnson, 
10 Okl. 663, 65 P 103. See also Tra- 
vis v. Sams, 23 Ga. A: 713,99 SH 239 
(where recovery on the note was per- 
mitted). And see Pierce v. Pierce, 
2 La. A. 615 (holding that surety’s 


remedy is upon the notes he has 
paid). 
23. Cal.—Yule v. Bishop, 133 Cal. 


574, 62 P 68, 65 P 1094; Chipman v. 
Morrill, 20 Cal. 130; Bray v. Cohn, 7 
Cal. Avii24) 9302 8935 Crystal vicHut- 

ton; 1 Cal. A. 251, 81 P 1115. 
Colo.—Fitch v. Hammer, 17 Colo. 
178 


DU ole oO. 
Ind.—Campbell v. Tomlinson, 
Ind. 638, 98 NE 720; Gieseke v. John- 
son, 115 Ind. 308, 17 NE 573; Cam- 
eron v. Warbritton, 9 Ind. 351; Good- 
win v. Davis, 15 Ind. A. 120, 43 NE 
881. : 
Iowa.—Harrah v. Jacobs, 
72, 39 NW 187, 1 LRA 152. 
Ky. —Nutall v. Brannin, 5 Bush 11. 
Md.—Crisfield v. State, 55 Md. 192. 


75 Iowa 


Nev.—F revert v. Henry, 14 Nev. 
191. 
ND ©. trippicy. |erris, ,lo4 aN. iC, 


296, 70 SE 470, 35 LRANS 348. 

Oh.—Elsea v. Pepple, 12 OhNPNS 
468. And see Zuellig v. Hemerlie, 60 
Oh. St. 27, 53 NE 447, 71 AmSR 707 
(characterizing this as the better doc- 
trine). 

Utah.—Miller v. Zeigler, 3 Utah 17, 
23, 5 P 518. 


[§ 437] d. Statutes Not Exclusive. 
remedies of the surety are cumulative and do not ex- 
clude such common-law remedy ‘as 
available to the surety before the statute.?® 

[§ 438] -7. Actions and Proceedings2°—a. Nature 
and Form of Action.in General. 
surety against his principal for indemnity is brought 
on.the contract impled by law,?! and, although there 
is some authority to the contrary, 
tained upon the principal claim or evidence of in- 
The fact that there has been a formal 


[50 C.J.] 265 


moved guardian, the claim of such surety not differ- 
ing from any original debt for which no arrest can 


Statutory 


might have been 


The action by the 


22 


cannot be main- 


Va.—Blow v. Maynard, 2 Leigh (29 
Va.) 29 (where, however, there was 
also a release). 

Eng.—Armitage v. Baldwin, 5 Beav. 
278, 49 Reprint 585; Simpkins v. Pou- 
lett, 2 L. J. Ch. O. S. 81; Jones v. Da- 
vids, 4 Russ. 277, 4 EngCh 277, 38 Re- 
print 810; Copis v. Middleton, Turn. 
ne 224, 12 EngCh 224, 37 Reprint 
1088. 

[a] In Missouri (1) a surety who 
has paid the note on which he was 
surety must, at law base his action on 
the implied promise and not on the 
original obligation. Van MHoose v. 
Southwestern Mach. Co., 169 Mo. A. 
54, 154 SW 165. (2) But in equity he 
has the right to treat himself as the 
owner of the note and to proceed ac- 
cordingly without reference to his 
legal remedies. Ferd Heim Brewing 
oe v. Jordan, 110 Mo. A. 286, 85 SW 

[b] In Texas (1) the rule of the 
text prevails. Boyd v. Beville, 91 Tex. 
439, 44 SW 287; Faires v. Cockerell, 88 
Tex. 428, 31 SW 190, 639, 28 LRA 528 
[overr Sublett v. McKinney, 19 Tex. 


438]; Holliman v. Rogers, 6 Tex. 91; 
Hazleton v. Holt, (Civ. A.) 285 SW 
1115; McCavick v. McBride, (Civ. A.) 


189 SW 1795, 797 [quot Cye]; Yndo 
v. Rivas, (Civ. A.) 142 SW 920 [aff 
107 Tex. 408, 180 SW 96]; Hays v. 
Housewright, (Civ. A.) 133 SW 922. 
Contra Tutt v. Thornton, 57 Tex. 35; 
Sublett v. McKinney, 19 Tex. 438 
[both overr Faires v. Cockerell, 88 
Tex. 428, 31 SW 190, 639, 28 LRA 528]. 
(2) Notwithstanding this, however, 
the surety on a promissory note may 
purchase the obligation and maintain 
a suit thereon against the principal. 
Security Nat. Banke. w: Kynerd, 
(Commn. A.) 228 SW 128 [rev (Civ. 
A.) 207 SW 133]; Fox v. Kroeger, 
(Civ. A.) 5 SW (2d) 180; Durham v. 
McDowell, (Civ. A.) 265 SW 425; 
Be ae v. Collett, (Civ. A.) 230 SW 
790. 

[c] Rule applied.—(1) Where the 
action is brought against a personal 
representative, the affidavits required 
by law in such cases should be made 
to the account, as the action is not 
on the original note secured. Nutall 
vs Branniny:5 Bush (y.) 14: (2) 
A surety on a note, secured by a mort- 
gage, in which he joined, upon paying ~ 
the note and taking an assignment to 
himself of it and the mortgage, be- 
came a simple contract creditor of the 
principal and the owner of the mort- 
gage to secure payment of his debt 
from the principal. Tripp v. Harris, 
154 N. C. 296, 70 SE 470, 35 LRANS 
348. 

[d] Formal assignment of claim 
by creditor to surety does not affect 
the application of the rule. Crystal 
Vin Etutton, .1<Caldlj Ali 25 LS se Acta dis 
Elsea v. Pepple, 12 OhNPNS 468; 
Boyd v. Beville, 91 Tex. 439, 44 SW 
287; Hazleton v. Holt, (Tex. Civ. A.) 
285 SW 1115; McCavick v. McBride, 
(Tex. Civ. A.) 189 SW 795, 797 [quot 
Cyc]. 

Rights of accommodation: 
Acceptor or maker generally see Bills 

and Notes § 424. 

Indorser generally see Bills and Notes 

§ 425. 


. 


266, [50. C.J. ] 
assignment of the judgment?* or execution?® in the 
creditor’s action does not prevent the surety from 
maintaining his suit for reimbursement. The form 
of the action is assumpsit?® for money paid,?" or a 
special action on the ecase,?° and, although a con- 
trary view has been taken,?° it has been held that 
an action for money had and received will not lie.?° 
A surety cannot declare in tort for the purpose of 
evading the bankruptey laws.*!. The claim for re- 
imbursement is a purely legal. one, enforceable only 
by action at law, in the absence of special cireum- 
stances.** The remedy may be by bill in equity, 
however, in a proper ecase,?*?-as where the surety on 


a joint obligation seeks to recover from the estate 


of -a deceased principal.*+ 

An express contract of indemnity between the 
surety and the principal?® does not preclude a suit 
on the implied contract.*® 

[§ 439] b. Jurisdiction. A question of jurisdic- 
tion is to be determined as of the time when the 
surety makes the payment, giving rise to his cause 
of action.*7 

[§ 440] c. Defenses?®—(1) In General. When 
sued by a surety, defendant may show that he is a 
cosurety with plaintiff, and not a principal,®® al- 
though plaintiff actually supposed that defendant 
was a principal;*° and in a suit for reimbursement 

24, Katz v. Moessinger, 110 Ill. { 
372; Archer v. Laidlaw, 135 Mich. 88, 
97 NW 159. 

[a] Rule applied where judgment 


was assigned to a third person. Ar-j| grounds 15 Can. 
cher v. Laidlaw, 135 Mich. 88, 97 NW [a] 


25. McDaniel v. Riggs, 16 F. Cas. 
No. 8,745, 3 Cranch C. C. 167 (bail 
can recover in money had and received 


although execution against principal | tion on the 


PRINCIPAL AND SURETY 


Vt.—Hulett v. Soullard, 26 Vt. 295. j 

Ont.—Purdom v. 
699 [app allowed on other 
15 Ont. A. 244 (app allowed on other [b] 
pi Ce610) ae 
Option of surety.—When the 
TH'9y surety has been compelled to pay the 
judgment recovered against him and 34. 
the principals for their 
has an option either to bring his ac- 
implied promise to in- 35. 


[§§ 438-440 


by the assignee of a surety who had paid the debt, 
the principal may rely on any defense he may have 
had against the surety.44 <A principal having a 
good defense against the ereditor, but failing to 
avail himself of it in a joint action against him 
and the surety, cannot set it up in a subsequent ac- 
tion for indemnity by the surety who paid the judg- 
ment in the former suit,*#? and it is no defense in an 
action by a surety who has been compelled to pay 
a judgment in_a replevin action in a suit on the 
replevin bond that .the principal was not served 
in the latter suit.*? That misleading information 
was furnished to the principal by its secretary act- 
ing for the principal and not for the surety is not 
available as a defense to an action by the surety on 
an indemnity agreement.?* 

In action to compel principal to pay debt, the 
defense that the creditor may, by reason of his 
laches, lose his right of action against the surety 
is not available.*® 

Indemnity bond. In an action on a bond exe- 
euted by the principal to the surety to secure the 
latter for payments made upon the suretyship ob- 
ligation, the fact that the surety executed its policy 
of indemnity to the assignee of the obligee in the 
original transaction instead of to the obligee him- 
self is no defense,*® nor is the fact that plaintiff 
within the jurisdiction of a court: of 
chancery. Cabell v. Megginson, 6 
Munf. (20 Va.) 202. 

Equitable assignee of a surety 
may maintain a suit in equity against 
the principal. Hite vy. Campbell, 10 
B. Mon. (Ky.)) 80. 

Barnes v. Shinneberger, Tapp. 
(Oh.) 214; Mountjoy v. Bank, 6 Munf. 


(20 Va.) 387 
Generally see supra §§ 420-422. 


16 Ont. 
grounds 


Nichol, 


default he 


had been assigned to him). demnify, and show the payment of 36. Gibbs v. Bryant; 1 #£Pick. 
26. U. S.—Hall v. Smith, 5 How.] the judgment, as a breach of promise, | (Mass.) 118. 

96, 12 L. ed. 66. or to bring his action for the money 37. Smith v. Moore, 63 N. C. 138. 
Cal. Chipman v. Morrill, 20 Cal. | paid on the execution, as money paid [a] Thus, where a ‘surety paid in 

130. at their request. Babcock v. Hubbard, | 1866 a note executed in 1861, his claim 


Conn.—Bunce y. Bunce, Kirby 137. | 2 Conn. 536. 


Md.—Crisfield v. State, 55 Md. 192. 


Nev.—Frevert v. Henry, 14 Nev. | tion see supra § 408. 
site Money paid generally 
C.—Hudson v. Aman, 158 N. C.| Paid 41 C. J. p11. 
be “14 SE 97. 28. Woffington v. 
Tex.—Holliman v. Rogers, 6 Tex. | 569, 28 Reprint 363. 


91; Hazleton v. Holt, 
SW 1115. 
Eng.—Woffington y. Sparks, 2 Ves. 30. 
569, 28 Reprint 363. AmD 4. 
27. U. S—Maryland Fidelity, etc., 31. 
Co. v. Claiborne Parish School Bd., 


(Civ. A.) 285 29. 


Manner of payment to support ac- 


McDaniel v. Riggs, 16 F. Cas. 
No. 8,745, 3 Cranch C. C, 167. 
Ford v. Keith, 


Ledbetter v. Torney, 33 N. C. 


against the principal is not within the 
ordinance of June, 1866, conferring 
exclusive jur isdiction on ‘the superior 
courts of all contracts made prior to 
May 1, 1865. Smith vy. Moore, 63 N. 
Ves. |C. 138. ‘ 
38. Cross references: 
Defenses in: 
Actions for 
537. 


see Money 


Sparks, 2 


premiums see infra § 


1 Massy: 139; 92 
Summary proceedings see supra § 


Nonpayment see supra § 394. 


11 F. (2d) 404, 409 [quot Cye]. 
Ala.—Martin v. Ellerbe, 70 Ala. 326. 
Ark.—Neale v. Newland, 4 Ark. 506, 

38 AmD 42. 

Conn.—Ward v. Henry, 5 Conn. 595, 


13 AmD 119; Babcock v. Hubbard, 2 
Conn. 5386; Bunce v. Bunce, Kirby 
137. 


Ind.—Campbell v. Tomlinson, 178 
Ind. 63, 98 NE 720; Collins v. Paris, 
67 Ind. 151. 

Ky.—Nutall v. Brannin, 5 Bush 11; 
Lansdale v. Cox, 7 T. B. Mon. 401. 

Me.—Smith v. Sayward, 5 Me. 504. 

Mass.—Pray v. Marne, 7 Cush. 253; 
Gibbs v. Bryant, 1 Pick. 118; Randall 
v. Rich, 11 Mass. 494; Ford v. Keith, 
1 Mass. 139, 2 AmD 4. 

N. H.—Lord v. Staples, 23 N. H. 
448; Pearson v. Parker, 3 N. H. 366. 

N. Y.—Howe v. Buttalo, CLC RECO, 
37 N. Y. 297 [aff 38 Barb. 124]; Bon- 
ney v. Seely, 2 Wend, 481; Ainslee v. 
Wilson, 7 Cow. 662, 17 AmD 532; 
Witherby v. Mann, 11 Johns. 518; 
Powell v. Smith, 8 Johns. 249. 

. C.—Gray v. Bowls, 18 N. C. 487. 

Pa.—Hill v. Voorhies, 22 Pa. 68; 
Hassinger v. Solms, 5 Serg. & R. 4. 

Tenn.—Lane v. Keith, 2 Baxt. 189. 

Utah.—Miller v. Ziegler, 3 Utah 17, 
23, 5 P 518, 521. 


32. Martin v. Ellerbe, 70 Ala. 326; 
Southern Surety Co. v. Nichols, 239 
Mich. 158, 214 NW 187. 

[a] For example, a court of equity 
has been held to have no jurisdiction 
of an action by the liquidator of an 
insolvent surety company, which con- 
ceded its liability for personal in- 
juries, to determine the amount of 
damages and order the parties pri- 
marily liable to pay them. Has- 
brouck v. Labriola, 88 Mise. 709, 150 
NYS 817. 

33. Hite v. Campbell, 10 B. Mon. 
(Ky.) 80; Cabell v. Megginson, 6 
Munf. (20 Va.) 202. 

{a] TIllustration.—Where a devisee 
of the principal debtor gave bond to 
indemnity the» estate of the surety, 
in which bond one of the executors 
of the surety became surety in his 
individual character, and the creditor 
recovered judgment in the federal 
court against the executors of the 
surety, and he who had become surety 
of the devisee paid it, and the bond 
of the devisee was in the hands of one 
of the obligees therein, who was out 
of the state, and refused to give it 
up to the executors, it was held that 
a bill against the devisee by the sure- 
ty to recover the money so paid was 


Payment of debt by Peorees or co- 
Surety see supra § 3 


Setting up claim due is principal see 


supra § 395. 
mur ety without request see supra § 


ean payment see supra §§ 409- 


Waiver of defenses in action by credi- 

tor see supra § 412. 

39. Schlosburg v. Tanenbaum, 38 
Ga. A. 641, 144 SE 804; Mackreth v. 
Walmesley, 61. Ear Rep. N. S. 19. 
cae Whitehouse v. Hanson, 42 N. 


41. Hite v. Campbell, 10 B. Mon, 
(Ky.) 80. 

42. Potvin v. Tremblay, 57 Que. 
Super. 302. 


43. Dunkle v. Haight, 68 Colo. 404, 
LOM aie 

44. American Surety Co. v. Butler, 
(Mont.) 284 P 1011. 

45. Holcombe y. ING SS 
Eq. 300, 67 A 1078. 

46. Zane v. Citizens’ Trust, etc., 
Co;:, 117 Bed.” 814, 55 CCA 38. 

[a] Illustration and reason for 
rule.—Plaintiff trust company con- 
tracted to indemnify M against loss 


from the failure of Z to erect certain 
houses on land sold by M to Z. Z@ 


Fetter, 70 


—" 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


nae By 


eu : 


§§ 440-444] 


surety company thereafter transferred its assets 
to another company which assumed its liabilities 


and lent plaintiff money to fulfill 
Estoppel. 


ing his nonliability thereunder in 


tion by the surety against the principal.t® 
[§ 441] (2) Incapacity of Principal. If the orig- 
inal contract secured may be avoided upon the 
ground of incapacity of the principal, he may de- 
feat an action by the surety founded on an im- 
plied contract for reimbursement.*? 
fant is bound for the original debt, however, his 
surety may recover for reimbursement.®° 

[§ 442] (3) Nonexecution of Contract by Prin- 
i A surety cannot recover from the principal 
if the latter did not execute the contract,*! as where 
the name of the latter was signed without author- 
ity,°? unless the principal is liable without having 


cipal. 


gave a mortgage to M to secure a part 
of the purchase price and money 
loaned to be used in the construction 
of the buildings, which money M pro- 
cured from S, assigning as security 
therefor the note and mortgage given 
by Z, and, in order to secure the per- 
formance of the contract by Z, de- 
fendant executed a bond, sued on, for 
the benefit of plaintiff surety com- 
pany. It was held that the fact that 
plaintiff surety company executed its 
policy of indemnity to S, assignee of 
the mortgage, instead of to M, was no 
defense to the action on the bond 
given by defendant for loss sus- 
tained by Z’s failure to erect the 
buildings, since such loss was in fact 
sustained in exoneration of its lia- 
bility to M. Zane yv. Citizens’ Trust, 
ete., Co., 117 Hed. 14,55 CCA 38. . 

47.. Zane vy. Citizens’ Trust, etc., 
Co., supra. 

48. American Surety Co. y. Butler, 
(Mont.) 284 P 1011. 

49. Ayers v. Burns, 87 Ind. 245, 44 
AmR 759 (holding that the surety of 
an infant on a promissory note could 
not recover for reimbursement 
against the infant; that if payment 
by the surety raised an implied con- 
tract, it was not binding on the in- 
fant; and indicating further that in- 
fants may be bound only on implied 
contracts for necessaries, and not on 
express contracts, as by bond or note, 


even if they are given for neces- 
saries). 

50. Conn v. Coburn, 7 N. H. 368, 
26 AmD 746; Fagin v. Goggin, 12 R. 
I. 398. 

[a] Rule applied.—(1) Where 

infant’s 


plaintiff was surety on an 
note given for the purchase of neces- 
saries. Conn v. Coburn, 7 N. H. 368, 
26 AmD 746. (2) Where the surety 
paid the amount of a judgment re- 
covered by the state upon a recogni- 
zance which the law required the in- 
fant to enter into with surety. Fagin 
v. Goggin, 12 R. 1. 398. . 

Infant’s contract of suretyship gen- 
erally see Infants § 201. 

Liability of infants generally see In- 
fants 31 C. J. p 978. 


51. Winham v. Crutcher, 3 Tenn. 
Ch. 666; Murray v. Winham, 3 Tenn. 
Ch. 336. 

52. Winham v. Crutcher, 3 Tenn. 
Ch. 666; Murray v. Winham, 3 Tenn. 
Ch. 336. : 

53. Woodman v. Calkins, 13 Mont. 


363, 34 P 187, 40 AmSR 449. 

54. Contracts to indemnify bail 
generally see supra §§ 418, 419. 

Surety’s right to recover from prin- 
cipal usury paid see Usury [39 Cyc 
1075]. \ 

Be. Valente v. Porto, 938 Conn, 146, 
105 A 338. 

56. Forsyth v. Woods, 11 Wall. (U. 


: The fact that the principal has, in an 
action brought by the obligee, assisted the surety in 
defending against a liability not imposed by the sure- 
tyship contract does not estop him from assert- 
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its obligations.47 


a subsequent ac- 


- valid.>8 


Where an in- 
illegal.°® 


S.) -4847° 20: Li. ed.- 207; Harley ‘v. 
Stapleton, 24 Mo. 248; Davis v. Stokes 
County, 74 N, C. 374. 

[a] Administrator as member of 
firm.—-Where a surety signed an ad- 
ministration bond under a represen- 
tation from a firm of which the ad- 
ministrator was a member that they 
intended to take possession of all of 
the assets of the estate and make the 
administration a matter of partner- 
ship business, sharing the gains and 
losses resulting therefrom, so that the 
surety would become a surety for the 
firm, he cannot recover from the firm, 
as it is against the policy of the law 
for an administrator to allow others 
to control the property of the estate 
or share in its administration. For- 
syth v. Woods, 11 Wall. (U. S.) 484, 
20 L. ed. 207. 

Recovery back from creditor see su- 
pra §§ 385-390. 

Voluntary payment generally see 
sppra §§ 409-412. 


657. ‘Harley v. Stapleton, 24 Mo. 
248. 
58. Ramsay v. Whitbeck, 183 Ill, 


550, 56 NE 322 [rev 81 Ill. A, 210]. 

[a] Rule applied.—Where one of 
the considerations for a contract of 
suretyship is an illegal agreement 
that the officer shall deposit public 
funds in the banks of the sureties on 
interest for his and their benefit, they 
cannot recover for losses incurred by 
them. Ramsay v. Whitbeck, 1838 IIl. 
550, 56 NE 322 [rev 81 Ill. A. 210]. 

59. Green v. Schoenhofen Brewing 
Co., 108 Iowa 252, 72 NW 655; Smith 
v. Rines, 32 Me. 177; Shapira v. Pa- 
letz, (Tenn. Ch. A.) 59 SW 774. 

{a] MTlustration.—The fact that 
the sale of beer at retail by an agent 
to whom it was sent for sale violated 
the law and caused the seizure that 
necessitated the giving of a replevin 
bond by his employer, on which he 
became surety, does not avoid the im- 
plied contract of the principal to re- 
pay the surety. Green yv. Schoenhofen 
Brewing Co., 103 Iowa 252, 72 NW 
655 


5o, 

[b] Bond in groundless and mali- 
cious suit.—It is not a defense to the 
principal in a replevin bond that the 
surety knew, when he signed the bond, 
that the replevin suit was groundless 
and malicious; the surety’s suit is 
not brought upon any illegal contract. 
Smith v. Rines, 32 Me. 177. 

{[c] On replevin bond for property 
fraudulently conveyed.—In an _ action 
by a surety on a replevin bond given 
in an attachment suit to save proper- 
ty conveyed in fraud of creditors, 
where it appeared that the surety had 
full knowledge of the fraud when he 
became such, such fact did not pre- 
clude him from maintaining a cred- 
‘itor’s suit to subject property held 
by the principal’s wife in fraud of 
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executed the contract.°3 

[§ 443] (4) Tllegality.5+ 
different if the surety had no knowledge of the 
taint of illegality,®®> where a surety pays, knowing 
of facts which render the transaction illegal, such 
payment is a voluntary one, and no recovery can be 
had from the principal,®* even though the surety 
was compelled to pay in another jurisdiction.>* 
sureties cannot recover from their principal if their 
agreement is legal, although the contract between 
the principal and the creditor is perfectly legal and 
But the fact that the transaction which 
necessitated the giving of the contract of surety- 
ship was illegal will not make the contract. itself 


Although the rule is 


So 


[§ 444] (5) Payment, Satisfaction, and Release.°°? 
The principal can show in his defense that he al- 
ready has reimbursed his surety,®! or facts which 
show a good defense by way of accord and satisfac- 
tion or as an executed compromise®? and release.®? 
Such a defense 


is not established, however, by a 


creditors to the payment of the 
amount complainant was compelled 
to pay by reason of his liability om 
the bond, on the ground that com- 
plainant did not come into equity with 
clean hands. Shapira v. Paletz, 

(Tenn. Ch. A.) 59 SW 774. 

60. Effect of principal’s discharge 
in bankruptcy on surety’s right to re- 
imbursement see Bankruptcy § 712. 

61. Morrison v. Cassell, 25 Ill. 368; 
Nihiser v. Nihiser, 127 Md. 451, 96 A 
611, 613 [quot Cyc]; State Bank v. 
Fletcher, 5 Wend. (N. Y.) 85; Will v. 
Witt, 5 Hayw. (Tenn.) 276. 

[a] Bule applied.—(1) A surety of 
a surety is not entitled to recover 
from the principal if the latter has 
paid his immediate surety. State 
Bank v. Fletcher, 5 Wend. (N. Y.) 85. 
(2) Where a surety recovers judg- 
ment in the county court against his 
principal by motion without notice to 
the principal, the latter is entitled to 
trial in the circuit court on certiorari 
on showing that he has paid to the 
surety an indemnification before judg- 
oe Will v. Witt, 5 Hayw. (Tenn.) 

76. 

[b] Payment of money borrowed 
by surety.—If the surety borrows 
money to pay the secured debt, and 
the principal pays the surety’s cred- 
itor and discharges the surety from 
liability for the amount so borrowed, 
the surety has no claim against the 
paneipal: Morrison v. Cassell, 25 Ill. 

6 


62. 92 Til. 


Us 
La.—State v. Reid, 122 La. 590, 47 
S 912. 
Mich.—Lange v. Perley, 47 Mich. 
352, 11 NW 198. 
Tex.—Tarlton v. Orr, 40 Tex. Civ. 
& 


A. 410, 90 SW 534. 

Eng.—Cartwright v. Cooke, 3 B. 
Ad, 701, 28: ECL 308, 110 Reprint 256. 

[a] Taking principal’s property 
under agreement to pay debt (1) con- 
stitutes a satisfaction of the prin- 
cipal’s debt to the surety. Lewis v. 
Lewis, 92 Ill. 237; Lange v. Perley, 
47 Mich. 352, 11 NW 198; Tarlton vy. 
Orr, 40 Tex. Civ. A. 410, 90 SW 5384. 
(2) This rule applies although the 
land had been forfeited to the state 
for nonpayment of the purchase price. 
Tarlton v. Orr, supra. 

[b] Rule applied.—That one or 
more of the sureties chose to accept 
from the principal less than the full 
amount in satisfaction of their claims 
against him does not render the dis- 
charge of the principal void. State 
v. Reid, 122 La. 590, 47 S 912. 

63. Moore v. Isley, 22 N. ©. 372; 
Rawson v. Stuart, 22 Or, 256, 29 P 
792 


[al Release by creditor with con-. 
sent of surety.—If the principal has 
been released by the creditor with the 


Ill.—Lewis v. Lewis, 


268 [50 C.J.] 


showing that the principal has transferred notes 
which prove worthless to his surety in payment ;°# 
and an agreement by the principal to convey to the 
surety a certain lot of land is not a defense if the 
agreement has not been complied with.®° 
cosurety has paid the creditor, the principal cannot 
eseape liability to him by showing payment to an- 
other cosurety,®* and the liability of the principal 
is not affected because the surety bringing suit and 
who paid a debt has released a cosurety.®? 

(6) Set-Off or Counterclaim. 
rules of general application®® the principal cannot 
offset as against the surety’s claim a sum which he 
would be bound to repay to the surety if recov- 


[§ 445] 


ered.°? 


[§ 446] d. Conclusiveness as against Principal of 
A judgment against 
the surety, with proof of payment by him, is com- 
petent prima facie evidence in an action to recover 


Adjudication against Surety.*° 


consent of the surety, the latter can- 
not claim reimbursement from_ the 


principal. Moore v. Isley, 22 N. C. 
372. 

64. Taylor v. Cox, 32 W. Va. 148, 
9 SE 70. 
‘ 65... Fraser v:. Goode, 37 S. C. L. 
99. 

66. Lowry v. Lumbermen’s Bank, 
2 Watts & S. (Pa.) 210. 

67.. Crowdus v. Shelby,. 6 J.. J. 
Marsh. (Ky.) 61. 

68. Generally see Set-Off and 
Counterclaim [34 Cyc 618]. 

69) SUS. Hidelitys« ete. Co... xv. 
Smith, (Cal) A.)> 275. P 878. 

[a] Tllustration.—In a_ surety’s 


against his principal for ex- 
ineurred in defending the ob- 
ligee’s action upon the original obli- 
gation, the principal is not entitled to 
set off the value of his services as 
counsel in defending such action. U. 
S. Fidelity, etc.. Co. v. Smith, supra, 
70. Cross references: 
Conclusiveness and effect as against 
indemnitor of prior adjudication 
against indemnitee generally see 
Indemnity §§ 60-62. 
Conclusiveness as: 
Against surety’ of adjudication in 
ea against principal see supra 
§ 336. 
Between cosureties, of former ad- 
judication see infra § 506. 
71. Ark.—Cazort, etc., Co. v. Dun- 
bar, 91 Ark. 400, 121° SW 270; Chip- 
man vy. Fambro, 16 Ark. 2915 Bone v. 


action 
penses 


Torry, 16 Ark. 83; Snider v. Great- 
house, 16 Ark. 72, 68 AmD 54. 

Iowa.—Lyon v. Northrup, 17 Iowa 
314. 


Miss.—Edge v. Keith, 21 Miss. 295. 
IN. J:—North vy. Northy93 N..J. Ha: 
70, 114 A 411 [aff 93 N. J. Eq. 508, 116 


A 871]. 
N. C.—Miller v. Pitts, 152 N. C. 629, 
68 SE 171. 


Okl.—Maryland Casualty Co. v. Bal- 


lard, 126 Okl. 270, 259 P 528. 
Pa,—Murphy v. Jones, 4 Pa, Cas. 
52, 6 A 726, 


Vti—Austin v. Dorwin, 21 Vt. 38. 

Wash.—U. S. Fidélity, etc, Co. v. 
Howell, 74 Wash. 596, 134 P_ 490; 
Denny v. Sayward, 10 Wash. 422, 39 
Praag, 

[a] Rule applied.—(1) It has been 
held that such a judgment is prima 
facie evidence of the amount of the 
surety’s claim and the measure of re- 
covery to which he is entitled as 
against the principal. Lyon v. North- 
rup, 17 Iowa 314; Murphy v. Jones, 4 
Pa Cashes O25) 6, A 726. (2): Thus a 
judgment by consent against the 
surety, on a supersedeas bond in an 
action against him alone, is prima 
facie evidence of the amount of the 
liability of the principal who executed 
a mortgage to protect the surety. Ca- 
zort, ete., Co. v. Dunbar, 91 Ark. 400, 
121 SW 270. (3) And a judgment on 
a bond, although by consent, is prima 
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When one 


Under 


the amount from the principal.™ 
against a surety is not binding on the principal who 
-was not a party to the suit,?? although it is other- 
wise where the principal has notice of the suit,’® 
unless there was collusion between the ereditor and 
the surety,’* or negligence by the latter.*® 
other hand, where the judgment has been rendered 
against the principal as well as the surety, the former 
is concluded as to all matters actually determined 
against or waived by him;*® and infancy,’? want 
of consideration,’® or illegality’® cannot be plead- 
ed by the principal in an action by the surety to re- 
cover the amount paid on such judgment. 
fact that the judgement is against the surety alone in 


[§§ 444-446 


But a judgment 


On the 


The mere 


an action against him and the principal has, how- 


facie evidence of the surety’s liabil- 
ity for the amount recovered. Dun- 
bar’ v.. Cazort,. ete!, Co., 96 Ark. 308, 
131. SW. 698. (4) So a judgment 
against a surety is presumptive evi- 
dence of the liability of the princi- 
pal. Maryland Casualty Co. v. Bal- 
lard,..126) OKI. (270; 259" P 528...) 
Likewise a judgment recovered by 
the United States against a surety on 
a distiller’s bond is at least prima 
facie evidence of the debt in a subse- 
quent action in a state court by him 
against his principal for reimburse- 
ment, provided payment by him of the 
amount so recovered is shown or ad- 
mitted. Miller v. Pitts, 152 N. C. 629, 
68 SE 171. (6) On the other hand it 
is held that a judgment against the 
surety is evidence only of the identity 
of the claim but not of the amount 
thereof or of the original contract of 
suretyship. Austin v. Dorwin, 21 Vt. 
38. (7) So the record of. a judgment 
in an action on a bond is held to be 
admissible to prove that piaintiff had 
been sued and had paid the money on 
the execution, but the question of his 
Ssuretyship is not determined in such 
an action and therefore the record 
therein does not prove it. Edge v. 
Keith, 21 Miss. 295. 

7e. 1 Cazortmete, Coae.v.v Dunbar. 91 
Ark. 400, 121 SW 270; Wallace v. 
Straus, 113 N. Y. 238, 242, 21 NE 66; 
Benjamin v. Ver Nooy, 36 App. Div. 
Fei bp INYS (796 Pate LOS NL Waa o,. 

Maryland Casualty Co. 
v. Ballard,~126 Okl. 270, 259 P 528. 

“Before he [the principal] could be 
bound by the judgment he must have 
been placed by the act of the ‘surety 
in a situation calling upon him to as- 
sume the control of the action, or to 
aid in its defense, ax though a party, 
with the right to adduce testimony 
and to cross-examine witnesses, and 
to appeal from the judgment.” Wal- 
lace v. Straus, supra. 

73. North v. North, 93 N. J. Eq.,70, 
114 A 411 [aff 93 N. J. Eq. 508, 116 A 
871, and cit Cyc]; Wallace v. Straus, 
113 N. Y. 238, 21 NE 66; Konitzky v. 
Meyer, 49 N. Y. 571; Hare v. Grant, 
77_N. C. ,203; General Constr. Co. v. 
Lakewood; 17 Oh.’ Cir: Ct: INJVS.a65, 

[a] Calling principal as witness is 
insufficient notice to make judgment 
in an action by creditor against sure- 
ty binding on him. Wallace y. Straus, 
TASTING Mee Oh) 2 LN O05 

[b] Effect of judgment.—Where 
the principal had notice of the suit, 
the judgment against the surety fur- 
nishes the measure of his recovery 
against the principal. Hare v. Grant, 
TION. Co, 208 


74. Hare v. Grant, supra. 

75. Hare 'v. Grant, supra. 

76.5 Ui. S.— Westinghouse Electric 
ete., Co. v. Brooklyn Rapid Transit 


Co., 6 F. (2d) 960; Cooper v. Jewett, 
233 Fed. 618, 147 CCA 426 (which case 
construes Iowa statutes). 


ever, been held not to preclude the surety, after- 
ward in an action against the principal, from show- 
ing that the debt was that of the principal.*°® 


Ga.—Odell v. Mundy, 59 Ga. 641. 
Kan.—Reed v. Humphrey, 69 Kan. 
155, 76 P 390; Osage City Bank v. 


Jones,.54) Kans 379,-32 2 Loge. 

Mich.—Maryland Casualty Co. v. 
Scheurman, 199 Mich. 1, 165 NW 728. 

Mont:—Oppman y. Steinbrenner, 17 
Mont. 369, 42 P 1015. 

[a] Bule applied.—After judgment 
against principal and surety, in an 
action by the latter against the for- 
mer toe recover the amount paid there- 
on (1) the principal cannot deny lia- 
bility on the original demand of the 
judgment creditor. Reed v. Humph- 
rey, 69 Kan. 155, 76 P 390. (2) An an- 
swer is bad which denies the execu- 
tion of the note upon which judgment 
had been recovered in another state, 
but which does not dispute the judg- 
ment. Oppman vy. Steinbrenner, 17 
Mont. 369, 42 P 1015. 

[b] Judgment defining relation- 
ship and fixing liability.—(1) Where 
the judgment in the prior action de- 
termined the relations and liabilities 
of principal and surety to each other, 
it is conclusive. Osage City Bank v. 
sones,, 51° "Kan. 379,32" P2096. = @) 
Thus, under statutes giving courts 
jurisdiction in action against prin- 
cipal.and surety to determine the or- 
der of liability upon judgment ren- 
dered therein, such judgment is res 
judicata as to the relationship of the 
parties. Cooper v. Jewett, 233 Fed. 
618, 147 CCA 426 (construing Iowa 
statute). 

[c] Negligence of principal’s at- 
torneys.—Kquity will not restrain the 
security on appeal, to whom the judg- 
ment was transferred, from collect- 
ing the condemnation money out of 
his principal, because the attorneys of 
the principal neglected their duty to 
attend to the principal’s case, al- 
though the principal was sick at the 
time. Odell v. Mundy, 59 Ga. 641. 

Conclusiveness of judgment gen- 
erally see Judgments § 1154 et seq. 

Summary remedy see supra § 435. 

77.. Dewitt v. Boring, 123 Ind! 4 
23 NE 1085. 

78. Pitts v. Fugate, 41 Mo. 405. 

79. Ga.—Maples v. Cox, 74 Ga. 701. 
geeey -—Moxley v. Maupin, 9 Ky. Op. 

Mich.—Thurston v. Prentiss, Walk, 
529 [aff 1 Mich. 193}. 

Mo.—Pitts v. Fugate, 41 Mo. 405. 
STKE .—Wade v. Green, 3 Humphr. 

( 

[a] For euariipio: usury. 
v. Cox, 74 Ga. 701; Moxley v. Maupin, 
9 Ky. Op. 852; Thurston v. Prentiss, 
Walk. 529 [aff 1 Mich. 193]; Wade v. 
Green, 3 Humphr. (Tenn.) 547. 

{[b] That surety had knowledge of 
usury is immaterial. Thurston y. 
Prentiss, Walk. 529 [aff 1 Mich. 193]. 

Illegality as defense generally see 
supra § 443. 
wane Peters v.’ Barnhill, 19S: Gi L: 


Maples 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 447-449] 


[§ 447] e. Partiessi—(1) Plaintiff. 
is properly brought by the surety who makes the 
payment,** and can be maintained only in his own 
At law sureties who have paid the debt 
cannot join as plaintiffs but must sue separately,’* 
unless they are permitted to do so by statute,®® 
or have made payment jointly,’® as where payment 
is made from a joint funds’ or by a joint note.’$ 
Cosureties who have not paid anything have no in- 
terest in the suit to recover back the amount paid 
So it is held that if a suit is neces- 
sary to enforce securities, cosureties are not neces- 
sary parties thereto,®® but the cosureties®! and the 
creditor®? are proper parties plaintiff in an action 
to compel the principal to pay the debt and ex- 


name.** 


by plaintiff.*® 


onerate the sureties.°? 


[§ 448] (2) Defendant. Coodbligors who are prin- 
cipals are jointly liable to their surety,®* but if the 
original liabilities of several principals are in dis- 
tinet proportions, a separate action must be brought 


[a] Rule applied where the verdict 
failed as against the principal in the 
action by the creditor against the 
surety and principal, because of fail- 
ure to prove execution of the instru- 
ment by the principal. Peters v. 
Barnhill, 19 S. C. L. 234. 

81. Action by personal represen- 
tative of surety generally see Execu- 
tors and Administrators § 1815. 

In summary actions see supra § 435. 


82. Bush v. Haeussler, 26 Mo, A. 
265. 
[a] Bule applied.—An action for 


damages for disposing of security 
brought by a surety who had paid the 
claim against one, with whom the se- 
curity had been placed for the in- 
demnity of plaintiff and cosureties is 
well brought by plaintiff without join- 
ing cosureties. Bush v, Haeussler, 
26 Mo. A. 265. ; 

Payment by one of several sureties 
generally see supra § 402. 

Ss, Us'S. v. Preston, 527 EF. Cas. No: 
16,087, 4 Wash. C. C. 446. 

{a] Reason for rule.—‘‘To him 
alone the debt is due.” U.S. v. Pres- 
ton, 27 F. Cas. No. 16,087, 4 Wash. C. 
C. 446, 452. 

[b] Bule applied.—Where a surety 
pays a duty bond to the United States, 
he cannot maintain an action on it 
in the name of the obligee against 
his codbligors. U. S. v. Preston, 29 
Boas: No. 16,087, 4 Wash. C. C. ‘446. 
une Me.—Lombard v. Cobb, 14 Me. 
Mo.—Sevier v. Roddie, 51 Mo. 580. 
N. H.—Peabody v. Chapman, 20 N. 
H. 418. 

N. Y.—Gould v. Gould, 8 Cow. 168 
[aff 6 Wend. 263]. 

N. C.—Hudson v. Aman, 158 N. C. 
429, 74 SE 97. 

. Pa. —Boggs v. Curtin, 10 Serg. & R. 
pial 

Tenn.—Newnan vy. Campbell, Mart. 
& Y. 63; Graham v. Green, 4 Hayw. 
187; Williams v. Alley, Cooke 257. 

And see cases infra notes 85 et seq. 

85. See statutory provisions, and 
Skiff v. Cross, 21 Iowa 459 (hold- 
ing joinder proper under a statute 
providing that all persons having an 
interest in the subject of the action 
or in obtaining the relief demanded 
may be joined as plaintiffs, etc). 

[a] In Maryland, under Code art 
8 § 5, entitling the “surety” on a 
note, who pays the money due there- 
on, to an assignment thereof, and, by 
virtue of such assignment, to main- 
tain an action “in his own name” 
against the principal debtor, con- 
strued in view of art 1 § 7, providing 
that the singular always includes the 
plural when used in the code, unless 
such construction would be unreason- 
able, two sureties, receiving an as- 
signment of the note paid by them, 
may jointly sue to, enforce the princi- 
pal debtor’s liability for reimburse- 
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The action 


ereditor.? 


[§ 449] f. Pleading?—(1) In General. 
cordance with the rules of pleading generally,* the 
complaint, declaration, or petition in an action by 
the surety against his principal must state every 
fact necessary to entitle plaintiff to recover.® 


ment, although the payment was 
made from their separate money, and 
not from a joint fund. Fuhrman v. 
Fuhsman, 115 Md. 436, 80 A 1082. 
sone Ala.—Parker v. Leek, 1 Stew. 

Ark.—Snider vy. Greathouse, 16 Ark. 
72, 68 AmD 54. 

Kan.—Rizer v. Callen, 27 Kan. 339. 

Me.—Day v. Swann, 13 Me. 165. 

N. Y.—Bates v. Merrick, 2 Hun 568. 

[a] Payment of joint judgment.— 
Where a joint judgment is rendered 
against several heirs of a deceased 
surety, and the money paid by them, 
they are entitled to maintain a joint 
action against the principal. Snider 
v. Greathouse, 16 Ark. 72, 638 AmD 
54. And see cases infra notes 87, 88. 

87. - Ill.—Ross v. Allen, 67 Ill. 317; 
Whitbeck v. Ramsay, 74 Ill. A. 524. 
ieee v. Bascom, 3 Mete. 
aa H.—Pearson v. Parker, 3 N. H. 

N. C.—Hudson v. Aman, 158 N. C. 
429, 74 SE 97. 

S} 24 S. 


. C.—Stewart v. 
Canais3e 

Vt.—Thomas v. Carter, 63 Vt. 609, 
22 A 720, 14 LRA 82. 

[a] Rule applied where the sure- 
ties contribute their respective pro- 
portions to a joint deposit for the 
purpose of payment. Thomas v. Car- 
ter, 63 Vt. 609, 22 A 720, 14 LRA 82. 

88. Ross v. Allen, 67 Ill. 317; Doo- 
little v. Dwight, 2 Metc. (Mass.) 561; 
Hnos Vv. Leach, 13) dun. GN.) aL39); 
Whipple v. Briggs, 28 Vt. 65. 

[a] Note discounted for joint 
benefit.—Sureties can maintain a joint 
action if the money was raised upon 
a note made by one surety to the 
order of the other and discounted for 
their joint benefit. Enos v. Leach, 18 
ium) (ON YG) 2 Lis 

89. Townsend v. Sullivan, 3 Cal. 
A. 115, 84 P 435; Jackson. v. Murray, 
77 Tex. 644, 14 SW 235. 

[a] Rule applied.—The estate of a 
surety is not a necessary party to an 
action by the administratrix of a 
cosurety, to recover from the princi- 
pal. Townsend v. Sullivan, 3 Cal. A. 
USS 4s be 43 5s 

90. Morgan vy. Street, 28 Ind. A. 
aD ye OP 

[a] Rule applied in action to fore- 
close mortgage. Morgan v. Street, 
28 Ind. A. 131, 62 NE 99. 

91. Ferrer v. Barrett, 57 N. C. 455. 

92. Ferrer v. Barrett, supra. 

Creditor as party defendant see 
infra § 448. 

93. Action to enforce payment by 
principal or other exoneration gener- 
ally see supra § 396. 


Vaughan, 


94. See supra § 403. _ 
95. Chipman v. Morrill, 20 Cal. 130. 
96. Stone v. Hammell, 3 Cal. Un- 


rep. Cas. 128, 22 P 203. 
Joining principal and cosurety in 


against each one. 
and received contribution from a cosurety is not a 
necessary party to a suit by the latter against the 
principal for the amount contributed,?® 
where the surety has paid the debt, he may proceed 
against the principal or may subject a fund with- 
out making the creditor a party.°7 
with the well recognized general rule,°® when the 
surety proceeds in equity, all interested parties who 
are not complainants should be made defendants,°® 
and where the debt is unpaid and the surety seeks 
exoneration or indemnity by such suit, the cred- 
itor must be a party,! for the ultimate relief is, not 
to have the amount paid to the surety, but to the 
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A surety who has paid a nate 
and so, 


In accordance 


In ac- 


It 


action for contribution see infra § 


521 
97. Murphy v. Jackson, 58 N.C. 11. 
98. See Equity § 253. 


99. Scribner vy. Adams, 73 Me. 541; 
Atkins v. Revell, 1 De G. F. & J. 360, 
62 EngCh 276, 45 Reprint 398. 

[a] Surety for indemnity.—Where 
an administratrix of the principal 
gave a memorandum to his surety to 
indemnify the latter, such memoran- 
dum being signed by a surety also, 
the surety on the memorandum prop- 
erly was made a party to a bill filed 
for indemnity against the administra- 
trix, although the demand against him 
might be of a legal nature, being 
surety in respect of a demand which 
as against his principal was the proper 
subject of a suit in equity. Atkins 
Vv.) Revell, 1¢°De GSE. & F138 60;202 
EngCh 276, 45 Reprint 398. 

1. Ky.—Hurm v. Collignon, 202 
Ky. 807, 261 SW 602. See Meyer v. 
Ruff, 11 KyL 96. 

“3 oe C.—Murphy v. Jackson, 58 N. 


Oh.—Still v. Holland, 1 Oh. Dec. 
(Reprint) 584, 10 WestLJ 481. , 

Tenn.—Oneal v. Smith, 10 Lea 340; 
Gilliam vy. Esselman, 5 Sneed 86. 

Va.—Stephenson v. Taverners, 9 
Gratt. (5@ Va.) 398; Call v. Scott, 4 
Call (8 Va.) 402. 

But see McDaniel v. Austin, 32 S. 
Cc. 601, IL SH -350 (holding. that, 
where a mortgage is given to indem- 
nify the mortgagor’s, sureties on his 
note payable to a third person, and 
also to secure another note executed 
by the mortgagor to one of the sure- 
ties, and the other sureties release 
their interests in the mortgage to the 
one holding the note payable to him- 
self, the surety holding such note, in 
enforcing the mortgage to satisfy his 
own debt, may also include a fore- 
closure for the benefit of himself and 
his cosureties on the other note, al- 
though the payee and holder of that 
note is not made a party to the ac- 
tion, the payee, although a proper 
party, not being a necessary one). 

5 Creditor as party plaintiff see supra 

447 

Enforcement of payment by princi- 
pal or other exoneration generally 
see supra § 396. 

2. Murphy v. Jackson, 58 N. C. 11; 
Still v. Holland, 1 Oh. Dec. (Reprint) 
584, 10 WestLJ 481; Call v. Scott, 4 
Call (8 Va.) 462. 

3. In statutory actions by surety 
against principal see supra § 435. 

4. See Pleading § 140 et seq. 

In actions for money paid generally 
see Money Paid §§ 24-29. 

5. Lossie v. Frederick, 108 SW 885, 
32 KyL 1348. And see cases infra 
this note. 

[a] Allegations held sufficient to 
state cause of action. Clanton vy. 
Coward,-67 Cal. 373, 7 P 787; Cabel 
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must show affirmatively, by proper allegation, the 
faets disclosing a lability of the principal for which 
the plaintiff surety was responsible,® and should 
contain allegations showing the nature of the ob- 
ligation,’ whether the promise was in writing,® and 
the name of the payee;® but it 1s not necessary 
that the pleader use the precise words of the -ob- 
ligation,'® words of equivalent meaning being suf- 
ficient.1! In short, the petition should so state the 
facts of the claim sued upon as to identify it so 
that the record without other aid would support a 
plea in bar of another suit between the same par- 
ties upon the same claim.'? Where the surety’s le- 
gal obligation to pay appears from the facts al- 
leged in his pleading, in an action for reimburse- 
ment, he need not allege that the payment was made 
at defendant’s request,!? and if-the indebtedness 
paid by the surety was evidenced by a judgment, it 
is not necessary to set forth a copy of the judg- 
ment,'* nor to allege that the court rendering it 
was within the state and had jurisdiction.1> The 
complaint is held to be founded on the implied con- 
tract of indemnity, notwithstanding the original 
claim was based on a note which is shown to have 
been satisfied,1® and although it is alleged that the 
surety procured a transfer of the claim by the cred- 
itor to himself.17 In an action to enforce payment 


v. McCafferty, 53 Ind. 75;: Windle v. 
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complaint alleging that plaintiff, de- 


[§§ 449-450 


by the principal or other exoneration,®. the bill 
should allege that the debt is past duet® and that 
the surety is hable upon it.2° The surety cannot 
obtain specific relief except such as is consistent 
with the allegations and prayer in his complaint.?* 
Demurrer, plea, or affidavit of defense. The rules 
relating to pleas or answers,?? demurrers,?* and af- . 
fidavits of defense,?* in civil actions generally, ap- 
ply in suits between a surety and his principal.?° 
Thus it is no ground for demurrer in an action by a 
surety on a note to recover from the principal a 
forced payment to a holder for value that defendant 
had a good defense to the note in the hands of the 
original payee, and that plaintiff, with knowledge 
of such defense, voluntarily made such payment,?° 
such contention being available only in a plea to 
the merits.27 A plea that defendant sued as mak- 
er of a note was in fact surety thereon to the know!l- 
edge of the other parties presents a good defense.?® 
Amendment. In a proceeding by a surety to fore- 
close a chattel mortgage of the principal, given to 
indemnify the surety, it has been held proper to per- 
mit an amendment crediting the mortgagor with a 
sum paid by the surety before maturity.” 
Ambiguous pleadings are defective.?° 


[§ 450] (2) Issues, Proof, and Variance. In ac- 


filing the petition does not allege a 


Williams, 18 Ind. A. 158, 47 NE 680; 
Allen v. McDonald, 149 La. 610, 89 s 
799; Baldridge v. Ryan, (Mo. A.) 260 
Sw 5363 Bielenberg v. Higgins, 
(Mont. ) 377 P 636; American Surety 
Co. v. Heether, 131 Wash. Te" 228s) B; 
$57. See also Rawson v. Rawson, 105 
Mass. 214 (holding a declaration good 
as for money paid to defendant’s use, 
after verdict). 

[b] Payment to successor.— 
Where the sureties of a county treas- 
urer sue their principal ‘to recover 
money paid for him which he failed 
to pay to his successor, they need not 
allege that such payinent was made to 
the successor of the treasurer, an al- 
legation that payment was made to 
the county commissioners and auditor 
and the persons authorized to re- 
ceive the same being sufficient. Cabel 
v. MeCafferty, 53 Ind. 75. 

6 National Surety Co. v. Johnson, 
115 Or. 624, 239 P 538. 

fa] Complaint held insufficient (1) 
in an action by a surety company to 
recover of the principa] the amount 
paid on a claim against the principal 
for alleged infringement of patents 
in the absence of an affirmative alle- 
gation of facts showing infringement 
such as would have been necessary in 
an action by the patentee (National 
Surety Co. v. Johnson, 115 Or. 624, 
239 P 538), (2) notwithstanding a pro- 
vision of the contract ‘‘that in any 
settlement. ., vouchers or other 
proper evidence showing payments by 
the company shall be prima 


facie evidence’ of the fact and 
amount of the principal’s liability 
(National Surety Co. v. Johnson, 
supra). 

7. Lossie v. Frederick, 108 SW 


885, 32 KyL 1343. 

8. Lossie v. Frederick, supra. 

9. Lossie v. Frederick, supra. 

10. American Surety Co. v. Heeth- 
er, 181 Wash. 73, 228 P 857. 


11. American Surety Co. v. Heeth- 
er, supra. 
12. Lossie v. Frederick, 108 SW 


885, 32 KyL 1343. 

13. Clanton.v. Coward, 67 Cal. 373, 
7 P 787 (distinguishing the cases in 
which the payments were not made 
under legal obligation by the payor). 

14. Harker v. Glidewell, 23 Ind. 
219. And see Kimmel v. Lowe, 28 
Minn. 265, 9 NW 764 (holding that a 


fendant, and another executed a note, 
the entire consideration of which was 
received by defendant, and that the 
others were sureties; that, default 
having been made in the payment of 
the note, the holder thereof recovered 
a judgment thereon against defendant 
and such sureties in a court in Mary- 
land having jurisdiction; that plain- 
tiff has paid the judgment, and has 
taken and filed in the office of the 
clerk of such court an 
thereof in writing; that a statute of 
Maryland provides that “when any 
person shall recover a judgment 
against the principal debtor and sure- 
ty, and the judgment shall be satisfied 
by the surety, the creditor shall as- 
sign the same to the surety; and such 
assignment being recorded in the 
court where the judgment was ren- 
dered, the assignee shall be entitled 
to execution in his own name against 
the principal,’ states a good cause 
of action whether the action is re- 
garded as founded on the judgment or 


onene implied liability for money 
paid). 
[a] Reason for rule-—The judg- 


ment is not the foundation of the suit. 
The payment of the money upon it 
constitutes the cause of action. Not 
every paper necessary to be used in 
the evidence need be exhibited with 
the pleadings. Harker v. Glidewell, 
23 Ind, 219. 

In statutory action to obtain exe- 
cution against principal see supra § 


434. 

15. Hopewell v. Kerr, 9 Ind. A. 11, 
36 NE 48. 

16. Runkle v. Pullin, 49 Ind. A. 


619, 97 NE 956; Goodwin v. Davis, 15 
Ind. A. 120, 43 NE 881. 

1%: Boyd v. Beville, 91) Tex, 439, 
44 SW 287; Green v. Hoppe, (Tex. 
Civ Ay): LTS SW 1d Te 

Nature and form of action gener- 
ally see supra § 438. 

Subrogation to rights of creditor 
see Subrogation [37 Cyc 402]. 

18. Generally see supra § 396. - 

19. Rapp v. Cincinnati Plastic Re- 
lieE, Coy L.0-<Oh-. Cir} CUAN RSWb bs130 
Oh. Cir. Ct. 433. 

[a] Debt maturing on date of filing 
petition.—A petition by a stockholder 
and creditor of a corporation alleg- 
ing that a note upon which he is an 
indorser becomes due on the day of 


assignment: 


past-due indebtedness within the stat- 
ute authorizing sureties to enforce 
payment by principal. Rapp v. Cin- 
cinnati Plastic Relief Co., 10 Oh. Cir. 
CEI NS S555 5180) Ohe Cir, Ct433a72 

20. Cotting v. Otis El. Co., 214 
Mass. 294, 101 NE 367; Jones v. Per- 
kins, 8 Tex. 337. 

fa] Allegations held insufficient. 
—A surety, whose bill merely alleged 
that if the creditor should thereafter 
sue him, and show his liability for 
breach of agreement, such liability 
would not be due to any act or omis- 
sion of his own, but solely to a breach 
by the principal, without averring any 
such breach, but only that the credi- 
tor so claimed, could not maintain an 
action to enforce exoneration by the 
principal. Cotting v. Otis El. Co., 214 
Mass. 294, 101 NE 367. 

aie Hinckley v. Pfister, 883 Wis. 64, 
53 NW 21. 

{aj} Thus, where the surety seeks 
to have corporate stock pledged by 
him as collateral restored to him, and 
to have a receiver appointed, without 
alleging that the debt is due, his ac- 
tion cannot be sustained on the 
ground that it is a suit to compel the 
principal to pay, or to require the 
pledgee to proceed against the prop- 
erty of the principal, if he has not 
asked for the latter relief. Hinckley 
v. Pfister, 83 Wis. 64, 53 NW 21. 

22. See Pleading §§ 198-361. 

23. See Pleading §§ 452-580. 

24. See Pleading §§ 362-379; 
case infra this note. 

la] Affidavit of defense held in- 
sufficient to show right of recoupment 
in an action by a surety company 
against its principal to recover for 
money paid to satisfy a judgment 
rendered against it because of the de- 
fault of defendant upon certain con- 


and 


tracts. U. S. Fidelity, ete, Co. v. 
Connors, 222 Tll. A. 1. 
25. See cases infra notes 26-28. 
26. Baldridge v. Ryan, 


Mo. 5 
260 SW 536. ‘ rr ‘ 
27. Baldridge v. Ryan, supra. 
28. Schlosburg v. Tanenbaum, 38 
Ga. A. 641, 144 SE 804. 
Pty defense generally see supra § 
29. Shattles v. Baker, 
300, 89 SE 373. 
30. Oppman vy. 
Mont. 369, 42 P 1015. 


18 Ga. A. 


Steinbrenner, 17 


= $$$ 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 450-451] , 


cordance with the general rules*! a principal who 


has not alleged a defense tending to rebut a prima 
facie case made out by the surety cannot avail him- 
self of it.2? The plea of “prescription and limita- 
tion” expressed in general terms must be under- 
stood as applying to the time which had elapsed 
after the cause of action accrued as between plain- 
tiff and defendant,?* and under it defendant can- 
not raise the defense that the surety had not availed 
himself of the statute of limitations in the suit 
against him by the creditor.24 Variance as to a note 
cannot arise in an action by a surety on the note for 
money paid to the use of the principal,*?® as the note 
itself is not declared upon.?® As in other cases,3* 
the bill or complaint will not be dismissed for an 
immaterial variance,*® but a material one is fatal.?° 

[§ 451] g. Evidence*°—(1) Presumptions and 
Burden of Proof. The-general rules relating to pre- 
sumptions*! and burden of proof*? ordinarily goy- 
ern in an action by a surety against his principal.** 
As in other civil cases,** plaintiff must prove every 
material allegation in issue that is necessary to es- 
tablish his cause of action.t® Thus the burden is 
upon the surety to show the relation, in an action 
in which his right to a particular recovery depends 
upon his relation as surety to another as princi- 
pal,*® and if the surety has paid voluntarily he must 
show that the debt was in fact recoverable.47 In 
an action for money paid he should prove the orig- 
inal agreement by proof of the bond or other con- 
tract,*® and if the fact does not appear on the face 
of the instrument he should show it by other means.*® 
The surety must show that he became such at. the 
principal’s request.®°° As in other actions,*! the 


[a] Tustration.—Where a com-,such., Shapira'v. 
plaint alleges a foreign judgment, and} A.) 59 SW 774. 
also a judgment of revivor, an an- 39. Hunneman 


swer alleging absence from the state 
where the judgment was rendered, 
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Paletz, 


v. Lowell 
Inst., 205 Mass, 441, 91 NE 526. 
40. As to nature of liability upon 
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burden of going forward with the evidence may 
shift from one side to the other as the ease pro- 
ceeds.°* The burden is upon a former principal to 
show that the relation has been changed by the 
former surety assuming the debt.®% 

Liability. The record of an action by the cred- 
itor is prima facie evidence in a suit by the surety 
for reimbursement of the liability of the surety, 
and of the liability of the principal over to him.** 

Payment. A surety, In order to recover money 


_ paid from a principal, must prove that he has paid 


the debt or discharged the principal for the amount 
he seeks to recover.°> Possession by the surety of 
the note upon which he was surety is prima facie 
evidence that he has paid it,°* and has not been re- 
paid by the principal.®7 On the other hand, pos- 
session of such a note by the principal is prima 
facie evidence of payment by him.®8 A payment by 
the surety upon the principal’s account is presumed 
to be made at the request of the latter,®® and to 
extinguish his lability to the creditor.®® If it does 
not appear when the surety made payment, it will 
be presumed that it was at maturity of the debt,®! 
and before he brought suit.*? Where a surety pays 
a judgment and receives an assignment thereof, it 
will be presumed that such payment was made on the 
date of the assignment.°* In the absence of evidence 


-of a partnership or joint interest, the presumption 


is that, where two or more sureties have paid the 
debt of the principal, each fulfilled his duty by pay- 
ing his own share.®4 

Partial payments before maturity are presumed 
to have been made by the principal rather than by 
the surety.°° 
(Tenn. Ch.} AmD 54. 

Conclusiveness of adjudication in 
action by creditor against surety see 


supra § 446. : 
55. Vermeule v. York Cliffs Impr. 


Sav. 


and that a fraudulent appearance was 
entered, is defective if it is doubtful 
to which of the judgments it refers. 
Oppman v. Steinbrenner, 17 Mont. 
369, 42 P 1015. 


31. See Pleading §§ 1144-1211. 
32. U.S. Fidelity, etc., Co. v. Con- 
nors,222 Tl A. 1. 


33. Ennis vy. Cocke, 2 Tex. 592. 
34. Ennis v. Cocke, supra. 
Limitations of actions: 

Surety’s right of recovery after stat- 
ute has run against creditor and 
in favor of: 

Principal see supra § 409. 
Principal and surety see supra § 
412. 

Surety see supra § 412. , 
What statute applies see Limitations 
of Actions § 97. f 
When statute begins to run see Limi- 

tations of Actions § 226. 
Time to sue generally see supra §$§ 

394, 399. 

35. Cameron v. Warbritton, 9 Ind. 
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36. See supra § 438. 
37. See Pleading § 1188. 
88. Shapira v. Paletz, (Tenn. Ch. 


A.) 59 SW 774. ; f 
fa] hus, where sureties, having 
been compelled to pay a judgment 
against them, alleged in a bill to re- 
cover from their principals that they 
were sureties on replevin bonds given 
in attachment, and sought to recover 
the amount paid by them as such, the 
fact that the executions introduced 
in evidence showed that complainants’ 
debt arose from a liability on an ap- 
peal bond did not necessitate a dis- 
missal of the bill for variance be- 
tween the allegations and the proof, 
where parol evidence, unobjected to, 
also was introduced to the effect that 
they were sureties on the replevin 
bond, as alleged, and that the judg- 
ment paid was taken against them as 


note signed by two or more makers 
see Bills and Notes § 1308. 


41. See Evidence §§ 25-88. 
42. See Evidence §§ 13-24. 
43. See cases infra notes 46 et seq. 


44. See Pleading § 1160. 

See cases infra notes 46 et seq. 
46. Cone v. Denver First Nat. 
, 48 Colo. 485, 111 P 68; Nihiser 
v. Nihiser, 127 Md. 451, 96 A 611, 614 
[quot Cyc]; Kearney v. Harrell, 58 
INS Gy 199 , 


{a] Thus, in an action to compel 
satisfaction of the debt, plaintiff must 
establish affirmatively that he is a 
surety and that the person against 
whom the action is commenced is the 
principal of the obligation which is 
the basis of his action. Cone v. Den- 


ver First Nat. Bank, 48 Colo. 485, 111 
P 68. 

47. Halsey v. Murray, 112 Ala. 185, 
20.S.575. 

48. Edge v. Keith, 21 Miss. 295. 

49. Edge v. Keith, supra. 

50. Edge v.* Keith, supra; Mc- 


Pherson v. Meek, 30 Mo..345. 

Assumption of liability of surety 
without request of principal gener- 
ally see supra § 404. 

51. Burden of evidence generally 
see Evidence § 21. 

52. See case infra this note. 

[a] Satisfaction of obligation.— 
The surety having proved the fact 
that he made the payment, by the 
presentation of the canceled promis- 
sory note, the defendant debtor can- 
not. escape compliance with the obli- 
gation unless he proves that it has 
been satisfied, and the burden is upon 
him so to prove, in accordance with 
the provisions of the code. Roig v. 
Rodriguez, 16 Porto Rico 198. 


53. Stratton v. Heuser, 42 SW 
1133, 19 KyL 1019. 
54. Bone v. Torry, 16 Ark. 83; 


Snider v. Greathouse, 16 Ark. 72, 63 


ee 105 Me. 350, 74 A 800, 134 AmSR 

56.. Landrum v. Brookshire, 1 Stew. 
(Ala.) 252; Heaton v. Ainley, (lowa) 
74 NW 766; Talbot v. Hathaway, 113 
Me. 324, 93 A 834, 1 ALR 772; Reyn- 
olds _v. Skelton, 2 Tex. 516. See 
also Roig’ v. Rodriguez, 16 Porto Rico 
198 (where plaintiff produced note 
containing receipt). 

Admissibility in evidence of note 
upon which surety was liable sce 
infra § 452. 


57. Talbot v. Hathaway, 113 Me. 
324, 93 A 834, 1 ALR 772. 
yee Herr v. Witmer, 28 Pa. Dist. 
59. Blanchard vy. Blanchard, 61 


Misc. 497, 1183 NYS 882 [aff 133 App. 
Div. 937 mem, 118 NYS 1095 mem 
(aff; 201° N.Y. 134 94. NEM 630/037 
LRANS 7838) ]. 

60. Collins v. Boyd, 14 Ala. 505. 
See also Searing v. Berry, 58 Iowa 
20, 11 NW 708 (presumption that 
when surety paid a judgment he paid 
the full sum then due). 

[a] Rule applied in an action by 
the surety against his principal for 
reimbursement, where the latter con- 
tended that the proof did not show 
that the amount paid by the former 
was the entire amount of the surety- 
ship obligation. Collins v. Boyd, 14 
Ala. 505. 

61. Heaton v. Ainley, (Iowa) 74 
NW 766. 

62. Presly v. Donaldson, 33 Miss. 
92. 

63. Searing v. Berry, 58 Iowa 20, 
11 NW 708. 

64. Lombard v. Cobb, 14 Me. 222. 

65. Talbot v. Hathaway, 113 Me. 
324, 93 A 834, 1 ALR 772. 

{a] Reason for rule. ‘It is not 
to be expected, in the usual course 
of business, that a surety on a note 
would pay it until after the default 
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Consideration. ®é 


jaam.° 2 


Compliance with statutory provisions. 
cordance with the general rule,®*® in the absence of 
proof to the contrary, compliance by a foreign sure- 
ty company with the laws of the state will be pre- 


sumed.‘° 


[§ 452] (2) Admissibility. General rules’! have 
been applied in determining the admissibility of evi- 
dence in actions between a surety and his prineipal,*? 
as for example in determining the admissibility of 
evidence pertaining to the agreement of the par- 
ties,*? payment or settlement of the obligation,*+ 


Talbot v. Hatha- 
Me. 324, 827, 98 A 8384, 1 


of the principal.” 
way, 113 
ALR 772. 

66. Rights as to consideration for 
undertaking generally see supra § 
433. 

67. Tischhauser v. (Cal. 
A232 66. 

Action by surety company for 
premiums see infra § 537. 

Bail bonds generally see Bail 6 C. 
A Ue ERIE. 

68. Presly v. Donaldson, 33 Miss. 
92. 

Payment by third person at request 
of surety generally see supra § 408. 

69. See Corporations § 4072. 

70. New York Fidelity, etc., Co. v. 
Hickhoff, 63 Minn. 170, 65 NW 351, 56 
AmSR 464, 30 LRA 586. 

[a] The maxim “Omnia rite acta 
presumuntur”’ applies. New York 
Fidelity, etc., Co. v. Eickhoff, 63 Minn. 
170, 177, 65 NW 351, 56 AmSR 464, 
30 LRA 586. 


Jarvis, 


71. See Evidence §§ 89-1729. 

72. See cases infra notes 73-75. 
73. See cases infra this note. 

{a] Evidence held admissible.— 


(1) Evidence that plaintiff paying 
judgment recovered against defend- 
ants would not agree with either judg- 
ment creditor or defendant to take 
mortgaged cattle, on issue of what 
agreement of parties was when draft 


representing balance due on_judg- 
ment was drawn. Cauble v. Cauble, 
Chex nGCiv.neAa) PaSom Oy Olan). Gey) Ly 


surety’s suit to compel the principal |. 


to perform his obligation to repay 
money she borrowed for him, by mort- 
gaging her own property, evidence of 
the proposed written agreement, set- 
ting forth that the money borrowed 
was for the principal for his use, and 
that he did use it and agreed to re- 
pay it, although the principal refused 
to sign it, aS showing what the oral 
agreement was, where the principal, 
after reading the writing, admitted 
that it contained a correct statement 
of the oral agreement. Josephian v. 
Lion, 66 Cal: A, 650, 227 P 204. ° (3) 
Evidence to show, where suit may be 
upon the implied or upon the written 
promise, that the written promise 
contradicts the implication of law. 
Gibbs v. Bryant, 1 Pick. (Mass.) 118. 

74, See cases infra this note. 

[a] Evidence held admissible.— 
(1) Testimony that principal said 
that “if it wasn’t for something he 
would kill himself and get out of it,” 
and that the creditor had settled with 
plaintiff surety company. Branham vy. 
Maryland Fidelity, etc., Co., 55 App. 
CDC.) 2072 Cd) Lise C2) yaa 
dence that the principal refused fo 
have anything to do with getting his 
account closed, that he said if the 
bondsmen wanted to make a settle- 
ment they could do as they pleased, 
and that he would not have anything 
to do with it, and that the sureties 


It is presumed, after forfeiture 
of bail bonds, that no further obligation to pay 
premiums or service charges thereon exists,°7 and, 
in the absence of evidence to the contrary, the pre- 
sumption is that a consideration passed from ‘the 
surety to a third person paying the obligation for 
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ty toward each 


and other matters.?° 
to show the equitable rights of the principal and sure- 


[§§ 451-453 
Evidenee is always admissible 


other,’® and which is material to 


the right to recover the amount alleged to have been 
paid by plaintiff as surety,‘7 and, as between the 
immediate parties, to show their true relation in 


fact, although different from that indicated by the 


In ac- 


instrument or their relative positions thereon.‘’* 
The note upon which the payment was made is ad- 
missible in evidence.7® 


[§ 453] (3) Weight and Sufficiency. 


The rules 


determinative of the weight and sufficiency of evi- 


the surety,®? or 


made settlement, and that objections 
to the account were withdrawn. 
Bleakley v. Adelman, 27 Pa. Super. 
21. (8) Draft representing the bal- 
ance due on judgment at the time it 
was paid by plaintiff for defendants, 
and showing that by paying the draft 
judgment was discharged. Cauble v. 
Cauble, (Tex. Civ. A.) 283 SW 914. 

[b] Evidence held inadmissible.— 
In an action by the administrators 
of one of the signers of a note against 
the other signer, for money paid by 
their intestate on the note, on the 
ground that defendant was the prin- 
cipal on the note and their intestate 
was a Surety, the opinion of a witness 
as to the ability of defendant to pay 
the note from its date to the date of 
the last payment, and evidence as to 
what knowledge the witness had of 
the finarcial condition of the intestate 
between the date of the note and the 
date of its payment, was inadmissible, 
as evidence of the possession of mon- 
ey is not admissible as showing the 
probability of its payment. Brady vy. 
Brady, 110 Md. 656, 73 A 567. 

75. See cases infra this note. 

{a] Admissibility under pleadings, 
—Evidence that defendant’s wife was 
not liable in a suit wherein an attach- 
ment bond was given is properly ex- 
cluded in a surety’s suit for reim- 
bursement under an indemnity agree- 
ment, no fraud being claimed. Mary- 
land: Fidelity, etc., Co. v. Cataldo, 
(Mass.) 164 NE 379. 

[b] Blank note, signed by plain- 
tiff and one of defendants during ne- 
gotiations looking to taking up a 
draft representing the balance due on 
a judgment at the time it was paid 
by plaintiff, was properly admitted in 
evidence. Cauble v. Cauble, (Tex. 
Civ. A.) 283 SW 914. 

[c] Ex parte affidavit.—The cause 
of action by a _ surety against his 
principal is not founded upon an “‘ac- 
count” within the meaning of the stat- 
ute, which may be established by ex 
parte affidavit. McCamant vy. Batsell, 
59 Tex. 363. 

[d] Judgment and writ of execu- 
tion.—If the surety was compelled to 
pay by execution, a copy of the judg- 
ment and writ should be produced. 
Edge v. Keith, 21 Miss. 295. 

[e] Records of probate court 
showing the insolvency of a deceased 
cosurety on a note who had not con- 
tributed to its payment, are admis- 
Sible in evidence in an action against 
the principal by the cosurety who 
made payment. Stone v. Hammell, 3 
Cal. Unrep.' Cas.. 128, 22) P’ 203. 

{f] In action for interest on sum 
deposited to indemnify surety, where 
it appeared that a third person was 
indebted to plaintiff, that it was 
agreed that a specified sum of the 
amount due should be deposited in a 
bank to the credit of defendant, and 


held by him until he was exonerated 


dence in civil actions generally®® have been ap- 
plied in determining the weight and sufficiency of 
evidence in actions between a surety and his prin- 
cipal;5+ for example, with reference to the suffi- 
ciency of evidence of payment or satisfaction by 


the sufficiency of evidence to sus- 


from liability, that the liability was 
discharged, and that all the parties 
regarded the deposit as a payment to 
plaintiff of the amount due, evidence 
that neither the third person nor his 
receiver claimed any interest on the 
deposit was admissible to confirm 
plaintiff’s title to the deposit and the 
interest thereon. Leggat v. Palmer, 
39 Mont. 302, 102 P 327. 

76. In re May, 16 FE. Cas. No. 9,327, 
17 NatBankrReg 192; Nihiser v.. Ni- 
hiser, 127 Md. 451, 96 A 611, 614 [quot 


Cyc. 

77. Nihiser v. Nihiser, supra [quot 
Cyel: 

78. Ala—Ragland v. Milam, 10 
Ala. 618. 

Tll.— Hull v. Peer, 27 Ill. 312. 

Md.—Nihiser v. Nihiser, 127 Md. 
451, 96 A 611, 614 [quot Cyc]. 

N. J.—Apgar v. Hiler, 24 N. J. L. 


812. - 
+ Oh.—Smith v. Bing, 3 Oh. 33. 

[a] Thus an apparent cosurety 
may be shown to be a joint principal. 
Apgar) v-biler: 24 No Jas Si2: 

Relation of parties to commercial 
paper see Bills and Notes § 1348. 

79. Cameron v. Warbritton, 9 Ind. 
351; Hill v. Voorhies, 22 Pa. 68. 

Presumptions arising out of pos- 
session of note upon which surety was 
liable see supra § 451. 


80. See Evidence §§ 1730-1806. 
81. See cases infra notes 82-84. 
[a] Evidence sufficient to establish 


prima facie case.—In an action by a 
surety on a bank cashier’s bond 
against the cashier for the amount 
paid the bank because of a shortage 
in the cashier’s account, evidence 
Showing settlement with the bank and 
payment to the bank of the amount 
thereof established a prima facie case, 
in the absence of an attempt by the 
cashier to challenge the good faith of 
the settlement and payment. Bran- 
ham v. Maryland Fidelity, etc., Co., 
5bVA ppEN(D. C2) e207, 4 BG) wi Tse 

[b] Evidence held insufficient to 
show: (1) That the sureties had ac- 
cepted the liability of another and 
released the _ principal. Drake  v. 
Rowe, 162 Ky. 646, 172 SW 1068. (2) 
The making of an express promisé 
by the principal to reimburse his 
surety for payment of the principal’s 
debt.) “Yndo cv.) (Rivas GCivee AG) mae 
Bat 920 [aff 107 Tex. 408, 180 SW 


82. See cases infra this note. 

[a] Evidence held sufficient to 
show payment by the surety.—(1) 
Possession of a bond and a receipt 
for payment by the surety. Sluby v. 
Champlin, 4 Johns. (N. Y.) 461. (2) 
Evidence that a surety in a bond sent 
a check to his principal in order that 
the latter might satisfy a compromise 
of a suit brought against them, and 
subsequently stated to the principal 
that he had paid the debt, to which 
the principal made no reply and eight 
or nine years had elapsed. Price v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 453-456] 


tain findings’* or support a judgment.’4 

[§ 454] h. Trial—(1) Questions for Court and 
Jury. Under the rules applicable to the trial of civil 
cases generally,*® it is for the jury to determine, un- 
der proper instruction of the court, controverted 
questions of fact.8* Thus, upon conflicting evidence, 
whether the surety acted in good faith,8? or wheth- 
er a promise sued on was original or collateral,®s 
is a question which should be submitted to the jury. 
So, where the defense is that the relation of the par- 
ties has changed, whether the original surety was 
- entitled to recover from the original principal the 
amount of a judgment previously rendered against 
the former is a question for the jury.*®® 

[§ 455] (2) Instructions. The rules relating to 
instructions to the jury in civil cases generally?® 
govern and control the instructions in an action be- 
tween a surety and his principal.®! Thus it is the 
duty of the court to state correctly the legal prin- 
ciples applicable to the particular case.°2 The in- 
structions must conform to the pleadings and the 
evidence,?* and, although a directed verdict has 
been held proper where the material facts were 
admitted,®* or one party has failed to make out 
his ease,®® a verdict should not be directed when 
such a procedure is not warranted by the evidence.®® 

[§ 456] i. Judgment.®* In a suit by the surety 
for indemnity before payment, under the statute 
giving such remedy,°® the judgment against the prin- 


Burva, 6 Wkly. Rep. 40. [a] 


{[b] Presumption of payment by 


- PRINCIPAL AND SURETY 


As to delay in bringing suit.— 
In an action by the surety on a note 


[50 C.3.] 278 


cipal should be for a particular sum to be realized 
on execution, and not merely that the principal in- 
demnify the surety.°® If the surety is suing to en- 
force payment: the court should make such orders 
as might be necessary to accomplish this purpose.” 
Thus the court, having all interested parties before 
it, should adjudicate, adjust, and protect, by its de- 
cree, all the equities of the respective parties as the 
same are exposed by the evidence.? A personal judg- 
ment against the principal may be had,* and if the 
surety’s action is brought in the same court in which 
the ereditor’s claim has proceeded to judgment, it 
is proper to ordér the amount. collected on the judg- 
ment against the principal to be paid into court for 
the benefit of the owner of the original judgment.® 
A decree for payment to the surety before he has 
paid the debt is erroneous,® the proper decree being 
that the proceeds of the judgment be applied on the 
debt’? or for the payment of the amount to the 
holders of the debt.® 

Judgment for specific thing. The surety is enti- 
tled to judgment against the principal for the same 
specific thing he himself has been adjudged to pay.° 

Conclusiveness. A judgment in an action by sure- 
ties against the principal to foreclose a mortgage 
to satisfy the indebtedness paid and unpaid is not 
conclusive as to the amount of claims of creditors 
not parties at the time it was rendered.?° 


ant, an instruction that if plaintiff 
was to sell the stock, and take his 


principal.—In an action to recover the 
amount paid as surety for defendant 
on notes, presumption of payment 
from lapse of time is rebutted by the 
surety’s possession of the nctes at 
her death. Talbot v. Hathaway, 113 
Me. 324, 938 A 834, 1 ALR 772. 

83. See cases infra this note. 

{a] Evidence held sufficient to sus- 
tain finding: (1) That plaintiff, for a 
consideration, agreed with defendants 
to pay their note to a third party, 
precluding reimbursement as surety. 
Cauble v. Cauble, (Tex. Civ. A.) 2 SW 
(2d) 967. (2) That plaintiff's note 
was a settlement of an agreement to 
pay judgment, precluding reimburse- 
ment as surety. Cauble v. Cauble, su- 


ra. 

{b] Evidence held insufficient to 
sustain finding: (1) That a bank ex- 
ecuting an indemnity bond had no in- 
terest or claim to the funds attached, 
and for which a surety bond was giv- 
en. National Surety Co. v. Anacostia 
Finance Corp., 58 App. (D. C.) 207, 
26 F. (2d) 985. (2) That indemnity 
bond was not executed by the bank 
securing a release of the attached 
funds. National Surety Co. y. Ana- 
costia Finance Corp., supra. 

84. See case infra this note. 

[a] Evidence held sufficient to 
support a judgment for the surety 
where the principal testified that the 
surety had agreed to give him indul- 
gence in the payment of the amount 
due, but the surety denied this, and it 
was shown that he had made repeated 
efforts to collect his claim, and that 
the principal did not make any at- 
tempt to set up the alleged agreement. 


Doll v. Reed, 18 SW 1081, 12 KyL 
300. 
85. See Trial [38 Cye 1511 et seq.]. 
86. See cases infra notes 87-89. 
87. National Surety Co. v. Casner, 


(Mo.) 253 SW 1057; National Surety 
Co. v. Fulton, 192 App. Div. 645, 183 
NYS 237. 

88. Early v. Cassens, 216 Ill. A. 
581. 

89. Heinrich v. Magee, 52 S. D. 371, 
217 NW 681. 


90. See Trial [38 Cyc 1594 et seq]. 
91. See cases infra notes 92-96. 
92. See cases infra this note. 


[50 C. J.—18] 


against his alleged principal, defend- 
ant was held entitled to a requested 
instruction that the jury should con- 
Sider plaintiff’s delay in bringing the 
action in determining the truth. Hu- 
benthal v. Gibbons, 168 Iowa 630, 150 
NW 1067. 

[b] Reasonableness of expenses.— 
The surety on an Official bond suing 
the principal is entitled to have the 
reasonableness of expenses submitted 
to the jury without instructions as to 
whether the principal employed suf- 
ficient counsel and whether the ex- 
penses were necessary. Maryland 
Casualty Co. v. Ballard, 126 Okl. 270, 
259 P 528. 

{c] Imstructions held proper or 
erroneously refused.—(1) That, if the 
parties agreed to assume equal lia- 
bility and each paid one half, plain- 
tiff cannot recover. Cox v. Ellsworth, 
97 Nebr. 392, 150° NW 197. * (2) That 
the jury should return a verdict for 
whatever plaintiff may have paid as 
Surety on the notes, if the jury find 
he signed them as surety. Cox v. 
Ellsworth, supra. 

tay Instruction held erroneous or 
properly refused.—An instruction lim- 
iting defendant’s rights to an express 
reversal contract in a surety’s in- 
demnity action against his principal, 
where the defense was that the par- 
ties had reversed the relationship. 
Heinrich v. Magee, 52 S, D. 371, 217 


NW 6381. 
93. See cases infra this note. 
[a] Ins@xuctions held erroneous 


or properly refused: (1) As not war- 
ranted by the evidence. Crawford v. 
Glass, 33 N. C. 118. (2) As not pre- 
senting defendant’s theory of the 
case. Bellew v. Gregory, 174 Ky. 418, 
192 SW 492. (3) Where, in an action 
by a surety to recover the amount 
paid on the debt against his principal, 
defendant claimed a conditional sale 
of certain stock to plaintiff under a 
contract providing that, if the note 
was not paid within ninety days or 
at maturity, plaintiff should hold the 
stock as his own without further cere- 
mony, and that in the event that plain- 
tiff decided to sell the stock he was to 
pay the difference between the debt 
and the value of the stock to defend- 


pay out of it and return the balance 
and he failed to realize on the stock 
by his own fault or negligence, he 
could not recover. Smith v. Nixon, 
145 Mich. 593, 108 NW 971. 

94. Maryland Fidelity, etc., Co. v. 
Cataldo, (Mass.) 164 NE 379. 

95. Title Guaranty, etc., Co. v. Fus- 
col.Constr: Col; 90 INS Jara 6300t 
A 248, 

965, Us Sa) Midelityeten Cone va 
White, 106 Miss. 28, 63 S 329; Mary- 
land Fidelity, etc., Co. v. Call, 81 Pa. 
Super. 132. 

97. Generally see Judgments 33 C. 
J. p 1042 et seq. 

In summary action see supra § 435. 


98. See supra § 397. 
eee Mudd v. Rogers, 10 La. Ann. 


1. Generally see supra § 396. 

2. Hutchinson Wholesale Grocer 
Co. v. Brand, 79 Kan. 340, 99 P 592. 

3. Josephian v. Lion, 66 Cal. A. 
65.0, 227 P i204. 

[a] Rule applied.—In a _ surety’s 
suit to compel the principal to pay 
the debt, to secure which the surety 
had mortgaged her property, a decree 
taking care of and safeguarding the 
rights of the owner and holder of the 
note and mortgage is proper. Joseph- 
ian v. Lion, 66 Cal. A. 650, 227 P 204. 

4 Hutchinson Wholesale Grocer 
Goiva Brand, (9 Kans 340; 99 e592: 

5. Hutchinson Wholesale Grocer 
Co. v. Brand, supra. 

6. Lewis v. Toney, 76 W. Va. 80, 
85 SE 30. 

7. Lewis v. Toney, supra. 

8. Rutherford.v. Richart, 2 Ky. Op. 
161. 

9. Graves v. Webb, 1 Call (5 Va.) 


443, 

[a] Illustration.—Where the ob- 
ligee in a bond has obtained a judg- 
ment against a surety to be dis- 
charged in particular certificates, the 
surety is entitled to a judgment 
against the principal for the same 
specific thing which he himself has 
been adjudged to pay. Graves Vv. 
Webb, 1 Call (5 Va.) 443 (where it 
appeared, however, that such judg- 
ment was in pursuance of, and con- 
sistent with, the original contract). 

10. Hurm vy. Collignon, 202 Ky. 


274 [50 C.J.] 


[§ 457] j. Amount or Extent of Recovery!1—(1) 
In General. The measure of recovery in an action by. 
a surety; for reimbursement is the amount he had 
to pay on the claim against which he was indemni- 
fied,4? and it is the same whether the action is 
brought upon the implied, or upon an express, prom- 
The surety cannot collect any 
more than the amount actually paid by him!? with 
interest,*° although he may have taken an assign- 
Accordingly the principal is 
entitled to the benefit of any compromise made with 
The surety cannot recover for re- 
mote and indirect losses suffered by him which could 
have been avoided by payment of the debt.1s <A 
party suing as surety for the full amount of a note 
paid may recover one half of it where it appears 
that one half of the proceeds was used for his ben- 


ise to reimburse.?3 


ment of the claim.!® 


the creditor.17 


807, 261 SW 602. 

11. Cross references: 

In actions for money paid generally 
see Money Paid § 36. 

Measure of damages in action by sure- 
ty against principal for breach of 
contract to pay demand see supra 
§ 398. : 


On: 

Accommodation paper paid by ac- 
commodating party see Bills and 
Notes § 426. i 

Note given by principal to indemni- 
fy surety see supra § 397. 

12. Gould v. Tilton, 161 Ill. A. 142; 

Wainwright v. Atkins, 104 Miss. 


438, 61 S 454. And see cases infra 
note 13. 
{a] Full amount recoverable.—A 


surety on a draft, when he satisfies 
a judgment against himself and the 
acceptor and principal debtor joint- 
ly, may recover of the principal debtor 
the full amount paid in satisfaction, 
since as between himself and the prin- 
cipal he is not compelled to contrib- 
ute. Wainwright v. Atkins, 104 Miss. 
438, 61 S 454. 

13. Sandoval v. U. S. Fidelity, etc., 
Gow 12> Ariz: 348,'100 PB. 316 ‘[rew_on 
other grounds 223 U. 8S. 227, 32 SCt 
298, 56 L. ed. 415]. 

14.8 Ala. —Smithiw, .itts; 167 @ Ala, 
461, 52 S 402; Graham v. King, 15 
Ala. 563; Gee v. Nicholson, 2 Stew. 
512. 

Ga.—Stanford v. Connery, 84 Ga. 
731, 11 SE 507. 

Ill—Kaufman v. Helmick, 212 fl. 
UNea ts 

Ind.—Gieseke v. Johnson, 115 Ind. 
308, 17 NE 573. 

Tlowa.—Heaton v. Ainley, 74 NW 
766. And see Ottumwa Boiler Works 
v. O’Meara, 206 Iowa 577, 218 NW 920 
(holding that the surety completing 
a drainage district contract could not 
charge an item against the principal, 
where the contractor incurred an in- 
debtedness and gave the creditor a 
chattel mortgage and the surety pur- 
chased the mortgaged machine at a 
foreclosure sale). 

Ky.—Hieckman v. McCurdy, 7 J. J. 
Marsh. 555. 

La.—Wiggin v. Flower, 5 Rob. 406; 
Dorsey v. His Creditors, 7 Mart. N.S. 


498; Nolte v. His Creditors, 7 Mart. 
ING SEE 

Md.—Martindale v. Brock, 41 Md. 
SUL 


Miss.—Wainwright v. Atkins, 104 
Miss. 438, 61 S 454. 


Mo.—Hearne v. Keath, 63 Mo. 84. 


Nebr.—Eaton v. Lambert, 1 Nebr. 
Spells . 

N. H.—Osgood y. Osgood, 39 N. H. 
209. 

N. J.—Delaware, etc., R. Co. v. Ox- 
ford Iron Col, 38° N. J. Ha: 151. 


N. Y.—Hidden v. Waldo, 55 N. Y. 
294, 

Pa.—Vail v. Hartman, 1 C. Pl. 132. 

Tex.—Price v. Horton, 4 Tex. Civ. A. 
526, 23 SW 501. 


PRINCIPAL AND SURETY — 


efit.1° 


value.?? 


Va.—Southall v. Farish, 85 Va. 403, 
7 SE 534, 1 LRA 641; Kendrick v. For- 
ney, 22 Gratt. (63 Va.) 748. 

W. Va.—Matthews v. Hall, 21 W. 
Va. 510. 

Eng.—Reed v. Morris, 2 Myl. & C. 
361, 14 EngCh 361, 40 Reprint 678. 

“The surety’s right is limited to 
the value, with interest and costs, he 
parts with in satisfaction of the debt, 
and not always to the sum demand- 
able under the contract wherein he is 
surety.” Smith vy. Pitts, 167 Ala. 461, 
466, 52 S 402. 

[a] Rule applied.—(1) Where an 
execution has been paid partly by the 
principal, the surety cannot recover 
the whole amount thereof, the statute 
providing that the surety shall be re- 
imbursed only. Stanford v. Connery, 
84 Ga. 731, 11 SE 507. (2) Where a 
surety, having paid the debt, joined 
with the principal in making a new 
note to another person for the money 
with which payment was made, and at 
its maturity took up the latter note, 
he should be allowed the amount paid 
on the debt, but not, in addition, the 
amount of the second note. Heaton y. 
Ainley, (lowa) 74 NW 766. (3) If 
a surety liable on a note with an 
attorney’s fee clause does not pay 
such fees, although they are provided 
for in the note, he cannot recover 
them. Gieseke v. Johnson, 115 Ind. 
308, 17 NE 578. 

Recovery back of excess payment 
induced by fraud and made by prin- 
cipal to surety see Payment § 311 note 
28 [a] (2). 

15. See infra § 459. 

16. Reed v. Norris, 2 Myl. & C. 361, 
14 HngCh 361, 40 Reprint 678. See 
also Blow v. Maynard, 2 Leigh (29 
Va.) 29 (where, however, there was a 
general release of all liability on the 
bond, which was held tO release the 
principal, so that the surety’s as- 
signment could not avail). 

17. Ga.—Simmons v. Goodrich, 68 
Ga. 750. 

Ill.— Coggeshall v. Ruggles, 62 Ill. 

01. 


La.—Wiggin v. Flower, 5 Rob. 406; 
Dorsey v. His Creditors, 7 Mart. N. S. 


498; Nolte v. His Creditors, 7 Mart. 
Nis. 92 

N. Y.—Bonney v. Seely, 2 Wend. 
481. 


Tex.—Price v. Horton, 4 Tex. Civ. 


A. 526, 23 SW 501. 


W. Va.—Matthews vy. Hall, 21' W. 
Va. 510, 
Eng.—Reed v. Norris, 2 Myl. & C. 


361, 14 EngCh 361, 40 Reprint 678. 

18. Hayden v. Cabot, 17 Mass. 169; 
Thurston .v. Prentiss, 1 Mich. ‘193; 
Wynn v. Brooke, 5 Rawle (Pa.) 106; 
Robertson v. Lippincott, 1 Phila. 
(Pa.) 308; Vance v. Lancaster, 8 
Hayw. (Tenn.) 130. 

[a] For example, for a sale of his 
property on execution for less than 
its value. Vance v. Lancaster, 3 
Hayw. (Tenn.) 130. 


[§§ 457-458 


[§ 458] (2) As Affected by Medium of Pay- 
ment.?° A surety who makes a payment in property, 
as in land,?! or with a mortgage;?? may recover to 
the extent of the value thereof; 
surety pays in depreciated paper, he cannot recover 
more than its value.?® But the promise implied up- 
on paymeut by a surety is a promise to pay the debt, 
not the value of the property;?* therefore, if the 
property is of greater value than the amount of the 
debt, the surety cannot recover the excess from the 
principal,”® and if the debt is satisfied by execution 
sale of the surety’s property his recovery is meas- 
ured by the judgment satisfied, and not merely by the 
value of the property,”° or it is measured by what the 
property sold for, regardless of any greater actual 
The value of the property is its market val- 


and where the 


[b] Contract of general indemnity 
against loss arising from the surety- 
ship should be construed to embrace 
all losses arising directly or by im- 
mediate consequence from the failure 


of the principal to pay the secured 


debt, but not remote or unexpected 
consequences, such as the effect of 
the suretyship on the surety’s mer- 
cantile credit, his personal inconven- 
ience, or his loss of office owing to 
the embarrassment of his mind. Rob- 
enteon v. Lippincott, 1 Phila. (Pa.) 


sue Mundorf v. Wier, 38 Pa. Super. 
20. Manner of payment generally 
see supra § 408. 
21. Lord v. Staples, 23 N. H. 448 
(appraised value of land levied on). 
ey on Fahey v. Frawley, L. R. 26 Ir. 


ack Ark.—Jordan v. Adams, 7 Ark. 


Ky—Crozier Vv,  Graysonte4 iin sue 
Marsh. 514; Owings v. Owings, 3 J. 
J. Marsh. 590. 

Onn Tee Suce., 31 La. Ann. 


Bate ee v. Creswell, 12 Gill & J. 


Va.—Southall v. Farish, 85 Va. 403, 
7 SE 534, 1 LRA 641; Kendrick v. 
Forney, 22 Gratt. (63 Va.) 748. 

W. Va.—Feamster v. Withrow, 12 
W. Va. 611, 9 W. Va. 296; Butler vy. 
Butler, 8 W. Va. 674. 

[a] Worth of property to parties. 
—A surety on a note held by a bank 
which had become insolvent, against 
whom, together with the principal on 
the note, judgment had been obtained, 
had funds deposited with the creditor 
bank, and unen the insolvency of the 
bank a stranger had agreed with such 
surety to take his deposits at their 


face value, but the bank refused to ° 


transfer the fund except upon pay- 
ment of a security debt. The prin- 
cipal agreed with the surety that if 
he would satisfy the debt out of his 
deposits he, the principal, would 
make reimbursement at the face value 
of the deposits. The secured debt 
was paid by charging the judgment 
against the deposits. It was held that 
the worth of the deposits to the par- 
ties at the time the judgment was 
so discharged determined the amount 
which the surety paid and which he 
was entitled to recover back, although 
the assets of the insolvent bank ulti- 
mately realized only sixty cents on 
the dollar. Southall v. Farish, 85 Va. 
403, 7 SE 534, 1 LRA 641. 

Payment in depreciated currency 
generally see Payment § 36. 

24. Hickman vy. McCurdy, 7 J. * 
Marsh. (Ky.) 555. 

25. Hickman v. McCurdy, supra. 

26. Coleman vy. Riggs, 61 Iowa 543, 
16° NW 588. 

27. aay LODE Wa 


Jefferson, 167 Ky. 
454, 180 SW 801. ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 458-460] 


ue*® at the time of payment;?® but if the principal 
and surety agree upon the value of such property, 
other creditors of the principal do not have any right 


to object.*° 
[§ 459] (3) Interest.?1 


by the surety.?+ 


28. Feamster v. Withrow, 12 W. 
Va. 611, 9 W. Va. 296; Butler v. But- 
ler, 8 W. Va. 674. 

29. Jordan v. Adams, 7 Ark. 348; 
Hall v. Creswell, 12 Gill & J. (Mda.) 
36; Feamster v. Withrow, 12 W. Va. 
611, 9 W. Va. 296; Butler v. Butler, 
8 W. Va. 674. 

30. Southall v. Farish, 85 Va. 403, 
7 SE 534, 1 LRA 641 (stated supra 
note 23 [a]). 

§ rie In summary actions see supra 
see interest see Usury [39 Cye 

382. Cal.—McDonough v. Nowlin, 
17 Cal. A. 45, 118 P 463. 

Ga.—Polhill v. Brown, 84 Ga. 338, 
ae SE 921; Knight v. Mantz, Ga. Dec. 

Ky.—Maysville Tel. Co. v. Maysville 
First Nat. Bank, 142 Ky. 578, 134 SW 
886 [den reh 140 Ky. 51, 130 SW 820]. 

Mo.—Bushong v. Taylor, 82 Mo. 
pene Newman v. Newman, 29 Mo. A. 

Va.—Robinson v. Sherman, 2 Gratt. 
(43 Va.) 178, 44 AmD 381. 

Eng.—Rigby v. Macnamara, 2 Cox 
Ch. 415, 30 Reprint 192; Goddard. v. 
Whyte, 2 Giffard 449, 66 Reprint 188; 
Willes v. Greenhill, 29 Beay. 376, 54 
Reprint 673. 

Recovery of interest for which 
surety and principal were not liable 
see supra § 411. 

33. U. S.—American Surety Co. v. 
Carbon Timber Co., 263 Fed. 295. 

Ala.—Smith v. Pitts, 167:Ala. 461, 
52 S 402. 

Cal.—Smith v. Johnson, 23 Cal. 63; 
McDonough v. Nowlin, 17 Cal. A. 45, 
118 P 463; Townsend v. Sullivan, 3 
Cal. A. 115, 84 P 435. } 

Ind.—Hamilton v. Hamilton, 
Ind. 430, 70 NE 535; Gieseke v. John- 
son, 115 Ind. 308, 17 NE 573; White 
v.. Miller, 47 Ind. 385; Goodwin v. 
Davis, 15 Ind. A. 120, 43 NE 881. 

Md.—Winder v. Diffenderffer, 2 
Bland 166. 

82 Mo. 


Mo.—Bushong v. Taylor, 


660; Baldridge v. Ryan, (A.) 260 SW 
536; Newman v. Newman, 29 Mo. A. 
649. ‘ 

Nebr.—Eaton v. Lambert, 1 Nebr. 
SEE 


P4.—Vail v: Hartman, 1) C. Pl. 132. 

Tex.—Hays v. Housewright, (Civ. 
A.) 133 SW 922. 

W. Va.—Cranmer v. McSwords, 26 
W. Va. 412. 

[a] In England (1) the rule of the 
text is applied. Petre v. Duncombe, 
15 Jur. 86; Hodgson v. Hodgson, 2 
Keen 704, 15 EngCh 704, 48 Reprint 
800; Parsons v. Briddock, 2 Vern. Ch. 
608, 28 Reprint 997. (2) But it has 
been held that interest could not be 
allowed on interest paid by the sure- 
ty to the creditor (Rigby v. Mac- 
namara, 2 Cox Ch. 415, 30 Reprint 
192), (3) and under 6 Geo. IV c 16 § 
52, it was held that a surety cannot 
prove against a bankrupt principal 
for interest due and paid subsequent 
to the date of the commission (Ex p. 
Wilson, 1° Rose 137). (4) Two per- 
sons, having jointly and severally 
granted an annuity, and mutually 
covenanted that each should pay one 
moiety, and indemnify the other 
against all “actions, suits, costs, 
charges, damages, demands, sums of 
money, and expenses,” which might 
he incurred by reason of the non- 


( The surety is entitled to 
recover against the principal reimbursement for in- 
terest paid by the former to the ereditor,?? and is 
entitled to recover interest also on the amount which 
he has been required to pay to the creditor,?? such 
interest, under the rules governing the accrual of 
interest, being held to run from the date of payment 
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[§ 460] (4) Costs and Expenses—(a) In Gener- 
al. A surety can recover from his principal all rea- 
sonable expenses and necessary costs that he has 


incurred on account of the relation;?® and if the 


him in order to 


payment thereof, one who, on the in- 
solvency of the other, had made pay- 
ments on account of his moiety, is 
not entitled to interest on such pay- 
ments. .Bell v. Free, 1 Swanst. 90, 36 
Reprint 310, 1 Wils. Ch. 51, 37 Re- 
print 24. 

_[b] Rate of interest (1) is some- 
times controlléd by statutes. See 
statutory provisions. (2) The prin- 
cipal is impliedly bound to pay only 
legal interest upon the. amount paid 
by the surety. Hays v. Housewright, 
(Mex. Civ. Ac). 133.SW! 922.) 8) In 
Arkansas the provision that a surety 
on a bond, note, ete., for the payment 
of money, ete., be entitled to recover 
ten per cent interest on the amount 
paid by him from the time of pay- 
ment does not embrace joint vendees 
of land who have given their joint 
note for the purchase price, the provi- 
sion being held to refer to sureties 
in the common or technical sense. 
McGee v. Russell, 49 Ark. 104, 4 SW 
284. (4) The amount of a judgment 
allowing interest is none too large 
when, calculating interest on the pay- 
ments made, the total does not ex- 
ceed the amount authorized under 
Rev. St. (1881) § 1219, providing that 
a surety paying a note is entitled to 
recover from his principal the rate 
of interest specified in the note. 
Goodwin vy. Davis, 15 Ind. A. 120, 43 
NE 881. (5) If the surety has given 
his note in lieu of the note of his 
principal, he can recover the rate -of 
interest mentioned in the original 
note up to the time when he paid his 
own note. White v. Miller, 47 Ind. 
385 


[c] Interest on interest.—A. sure- 
ty of a note, who pays it on the fail- 
ure of the maker to do so, is en- 
titled to recover the principal of \the 
note, with interest to date of payment, 
plus interest on the sum of the prin- 
cipal, and such interest from date of 
payment to date of judgment. Mc- 
Donough v. Nowlin, 17 Cal. A. 45, 118 
P 463. 7 

34. Iowa.—Heaton v. Ainley, 74 
NW 766. 

Ky.—Owings v. Owings, 3 J. J. 
Marsh. 590. 

N. H.—Child v. 
Works, 44 N. H. 354. 

Va.—Kendrick v. Forney, 22 Gratt. 
(63 Va.) 748; Robinson v. Sherman, 
2 Gratt. (43 Va.) 178, 44 AmD 381. 

W. Va.—Feamster v. Withrow, 12 


Eureka Powder 


W. Va. 611; Butler v. Butler, 8 W. 
Va. 674. 
When interest begins to run on 


money paid at another’s request gen- 
erally see Interest § 120. 

35. Ala.—Smith v. Pitts, 
461, 52 S 402. 


167 Ala. 


Ga.—Flemming v. Shockley, 8 Ga. 
A, 229, 68 SE 1013. 
Tll.—Stevens v. Hay, 61 Ill. 399. 


Ky.—Thomas v. Beckman, 1 B. Mon. 
29. 

La.—Maryland Fidelity, etc., Co. v. 
Johnson, 2 La. A. (Orleans) 290. 

Mass.—Hayden vy. Cabot, 17 Mass. 
69 


Mich.—a0) Sa Bidelity, etexy. Co: vs 
Munroe, 165 Mich. 610, 131 NW 116. 

Miss.—Whitworth v. Tilman, 40 
Miss. 76. / 

Nebr.—American Surety Co. v. Vin- 
sonhaler, 92 Nebr. 1, 1837 NW 848. 

N. Y.—Thompson v. Taylor, 72 N. 


principal and surety are sued together, the surety 
is justified in expecting that the principal will sat- 
isfy the claim, and can recover the costs of the suit 
which he is compelled to pay.?¢ 
is not lable for costs and expenses unnecessarily 
incurred by the surety in litigation carried on by 


But the principal 


get rid of his lability?’ or to de- 


Y. 32; Elwood v. Deifendorf, 5 Barb. 
398; Baker v. Martin, 3 Barb. 634; 
Milk v. Waite, 18 AbbNCas 236. See 
also City Trust, etc., Co. v. American 
Brewing Co., 182| N. Y.. 285, 74 NE 
948 (holding costs and counsel fees 
in action by creditor against surety 
recoverable). 

Pa.—Miller v. Caldwell, 4 Pa. 160; 
Wynn v. Brooke, 5 Rawle 106; Vail: 
Vv. Bartiman,: fo Pie 7so: 

Kak Tae ha v. Dowling, 22 Tex. 

Vt.—Downer v. Baxter, 30 Vt. 467; 
Hulett v. Soullard, 26 Vt. 295. 

Va.—Robinson v. Sherman, 2 Gratt. 
(43 Va.) 178, 44 AmD 381. 

W. Va.—Feamster v. Withrow, 12 
W. Va. 611; Butler v. Butler, 8 W. 
Va. 674. 

Eng.—Goddard v. Whyte, 2 Giffard 
449, 66 Reprint 188; Caldbeck v. Boon, 
Ir. RC. L. 323) Pierce v..Williams, 
23 L. J. Exch. 322; Parsons v. Brid- 
dock, 2 Vern. Ch. 608, 23 Reprint 997. 

Can.—Trites v. Kelly, Trin. T. 1833. 

Ont.—Joice v. Duffy, 5 CanLJ 141; 
Harper v. Culbert, 5 Ont. 152; Vic- 
toria Mut. F. Ins. Co. v. Freel, 10 
OntPr 45. 

[a] Rule applied.—Where a gran- 
tee of land has assumed a mortgage 
thereon, and the grantor is sued by 
the mortgagee, the grantor can re- -; 
cover the costs from the grantee. © 
Joice v. Duffy, (Ont.) 5 CanLJ 141. 

[b] Surety in forthcoming bond 
which has been forfeited is entitled 
on paying the judgment against his 
principal to recover the costs of the 
original judgment, but not the costs 
incurred by the execution and for- 
feiture of the bond. Robinson v. 


Sherman, 2 Gratt. (43 Va.) 178, 44 
AmD 3881. 
[c}] Surety on criminal recogni- 


zance (1) can recover the expenses 
necessarily incurred in procuring the 
rearrest of the principal (Milk v. 
Waite, 18 AbbNCas (N. Y.) 236), (2) 
and for trouble in regard to a for- 
feited recognizance (Miller v. Cald- 
well, 4 Pa. 160). (3) Soa surety who, 
to protect himself from the forfei- 
ture of the bond and the liability con- 
Sequent thereon, is forced to procure 
a requisition and to expend money to 
compel the presence of the principal 
in accordance with his obligation, 
may recover of the principal on the 
appearance bond any expense neces- 
sarily incurred by himself as surety 
in preventing a breach of the bond by 


the principal and in enforcing the 
principal’s presence in_ accordance 
with his obligation. Flemming v. 


Shockley, 8 Ga. A. 229, 68 SE 1013. 

[ad] If surety pays and takes as- 
signment of judgment against his 
principal, including costs, the costs 
can be enforced against the principal. 
Parsons vy. Briddock, 2 Vern. Ch. 608, 
23 Reprint 997; Harper v. Culbert, 5 
Ont. 152; Victoria Mut. F.-Ins. Co. v. 
Freel, 10 OntPr 45. 

[e] Judgment recovered in anoth- 
er state.—If the surety lives in an- 
other state, he is entitled to recover 
whatever he has been compelled to 
pay under the laws of such state. 
Thomas v. Beckman, 1 B. Mon. (Ky.) 
29. 

36. Apgar v. Hiler, 24 N. J. L. 812. 

37. Sheehan v. Carroll, 124 Mass. 
67; Whitworth v. Tilman, 40 Miss. 76, 
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feat the efforts of a party seeking to enforce it,?® 
unless the principal requested the surety to defend,*® 
or there was an express agreement for indemnity 
as to costs,*® or the suit in which the costs were 
incurred was instituted by the principal and sure- 
Nor is the principal liable, in the absence of 
an agreement to that effect,4? for expenses incurred 
in defending the title to securities transferred to 


ty.41 


the surety by way of indemnity.*? 


on a surety seeking to recover from his principal 
costs and expenses incurred in litigation to show 
that the litigation was entered into in good faith 
and upon reasonable grounds, and was a measure 
of defense necessary to the interests of both par- 
ties, and was calculated so to result.*# 
the surety is entitled to recover the costs of proceed- 
ings against his principal to enforce the liability of 


the latter to him.*® 
[§ 461] (b) Attorney’s Fees. 


88. U. S.—Leary v. U. S., 253 U. 
S. 94, 40 SCt 446, 64 L. ed. 798 [aff 
257 Fed. 246, 168 CCA 330]. 

‘ Conn.—Beckley v. Munson, 22 Conn. 

M9; 

Me.—Emery v. Vinall, 26 Me. 295. 

Mass.—Heyden v. Cabot, 17 Mass. 
169. 

Nebr.—American Surety Co. v. Vin- 
sonhaler, 92 Nebr. 1, 137 NW ‘848. 

N. Y.—Thompson v. Taylor, 72 N. 
Wa82s' City, Trust, ete:, Co..v .Ameri- 
can Brewing Co., 88 Anp. Div. 383, 84 
NYS 771; Hasbrouck v. Labriola, 88 
Mise. 709, 150 NYS. 817. - And see 
Holmes v. Weed, 24 Barb. 546 (hold- 
ing that, where a surety, knowing the 
claim against his principal to be just, 
litigates it, he can recover only the 
‘costs of a judgment by default). 

Pa.—Wynn v. Brooke, 5 Rawle 106. 

W. Va.—Cranmer v. McSwords, 26 
W. Va. 412. 

Eng.—Pierce vy. Williams, 23 L. J. 
Exch. 322. 

See Whitehouse v. Glass, 7 Grant 
Ch.- (Ont.) 45 (where the point was 
considered but not decided). 

“Whether a surety may or may not 
recover counsel fees and other ex- 
penses from his principal .depends 
on the facts of the case (City Trust, 
etc., Co. v. American Brewing Co., 182 
N. Y. 285, 291, 74 NE 948), but they 
are not to be allowed where it ap- 
pears that they were incurred in de- 
fending against a meritorious claim.” 
Hasbrouck v. Labriola, 88 Misc. 709, 
713, 150 NYS 817. : 

[a] Costs of execution against 
surety.—If judgment is obtained 
against a surety, and enforced by exe- 
eution upon his property, the costs 
of the execution cannot be recovered 
from the principal. Such costs are 
not necessary expenses, since the 
surety should have paid the judgment 
and avoided the necessity of levying 
an execution. Pierce v. Williams, 23 
I J, xch., 322: : 

[b] Costs of appeal by surety.— 
After a judgment is obtained against 
the principal and surety, and the for- 
mer has made an unsuccessful appeal, 
the surety cannot recover the costs of 
an appeal which he himself takes. 


City “Trust, etc. Co. v. American 
Brewing Co., 88 App. Div. 388, 84 NYS 
Cale 

39. Howes v. Martin, 1 Esp. 162, 
170 Reprint 313. 

40. Emery v. Vinall, 26 Me. 295; 


Albany v. Andrews, 29 App. Div. 20, 
52 NYS 1129; Bonney v. Seely, 2 
Wend. (N. Y.) 481. 

41. Whitworth vy. Tilman, 40 Miss. 


76 ; 

42. Peurifoy v. Loyal, (S. C.) 151 
SE 579. 

[a] Particular contract construed. 


—A provision in a surety’s receipt 
that it might apply the proceeds of a 


ee ee ee ee eS eae ee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


In the absence of 
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It is incumbent 


Of course 


sale of pledged bonds to the payment 
of claims to be made under a bond 
written by the surety, and for reim- 
bursement of all expense or expendi- 
tures in connection therewith, does 
not include expenses incurred or ex- 
penditures made in defending title to 
securities transferred. Peurifoy v. 
Loyal; (S. C) 151 SE 579. 

43. Peurifoy v. Loyal, supra. 

44. Whitworth v. Tilman, 40 Miss. 
Aes Cranmer v. McSwords, 26 W. Va. 
As means of showing’ good 
faith, it is often proper, and some- 
times necessary, in the commence- 
ment of a suit against the surety, that 
he shall give notice to his principal, 
in order to enable him to pursue the 
course that he thinks best for his own 
safety with reference to the claim 
against the surety, and to the conse- 
quences of that action to himself. 
Whitworth v. Tilman, 40 Miss. 76. 


45. Costs generally see Costs 15 
Cig Dale 
46. Hays v. Housewright, (Tex. 


CiveeAD. 133. SW 922. 

47. Maryland Fidelity, ete., Co. v. 
Johnson, 2 La. A. (Orleans) 290; Ban- 
croft v. Pearce, 27 Vt. 668. 

43. Maryland Casualty Co. v. Bal- 
lard, 126 Okl. 270, 259 P 528. 

49. See cases infra note 50. 

50. Ellis v. Norman, 44 SW 429, 
19 KyL 1798; Abeles v. Mitchell, 13 
Phila, (Paz): si. 

‘51. Ellis v. Conrad Seipp Brewing 
Co; 207 Tl. 291,569 NE 808° Patt 107 
Ill, A. 139]; Coffeen Coal, ete., Co. v. 
Kaubrick, 56 Ill. A. 591; Coffeen Coal, 
ete; Couv. Barry, 5.6) Bly ACos'7, 

52. Ark.—Peay v. Southern Surety 
Co., 141 Ark. 265, 216 SW 722. 

Cal.—U. S. Fidelity, ete., 
Smith, CA.) 27545 RP 878. 

Ga.—Morrison v. Maryland Fidelity, 
etc.,, Co.; 150) Gan 54; 102 SE’ 354. 

Iowa.—U. S. Fidelity, ete. Co. v. 
Hittle, 121 lowa 352, 96 NW 782. 

La.—In re Mitchell-Borne Constr. 
Co. 145 ar 379, 38258 377. 

Pa.—Miller v. Caldwell, 4 Pa. 160. 

[a] Construction of contract.—An 
agreement by a principal with his 
surety that the former will indemni- 
fy the surety against any loss, costs, 
charges, Suits, damages, counsel fees, 
and expenses of any kind which the 
surety may, for any cause, at any 
time, Sustain by reason or in conse- 
quence of having entered into the 
bond, authorizes the surety to recover 
reasonable attorney’s fees incurred 
for prosecuting a suit for reimburse- 
ment of money paid out by the surety 
on account of the principal’s breach of 
his bond. Morrison v. Maryland Fi- 
Spek ete., Co., 150 Ga. 54, 102 SHE 


[b] 


Coy civ: 


Employment of counsel by 


principal.—If the principal has enter- 


ed into an express agreement to in- 


[§§ 460-461 


a contract for the payment of attorney’s fees in 
case of suit for money paid in discharge of the 
original obligation, 
able.4® The surety can recover for attorney’s fees 
paid by him in defending a suit, however, if such 
defense was made with the consent of the prin- 
cipal,*7 or in good faith and in the exercise of rea- 
sonable diseretion,*® or if the litigation was ad- 
vyantageous to the latter,*® as by procuring the re- 
mission of a forfeiture of a bail bond.*° 
surety was liable on-a note with an attorney’s fee 
clause, and is compelled to pay such fee, it being rea- 
sonable, he can recover it from the principal.®* 
attorney’s fees may be recovered when the contract 
of the parties so provides;°? but if the contract re- 
quires the consent of the principal to defend, a sure- 
ty, who has defended without obtaining such consent, 
cannot recover.°* 
troversies collateral to the suretyship itself,®* or in 


such fees are not recover- 


If the 


So 


Counsel fees ineurred in ¢con- 


demnify his surety against all loss, 
counsel fees, and expenses incurred 
for any cause, he is liable, in the ab- 
sence of bad faith, although he em- 
ployed competent counsel for both, 
and gave the surety notice thereof. 
U.S. Fidelity, ete; Cov v. Hittle, 127 
Iowa 352, 96 NW 782. 

[ec] Rule applied.—(1) On satis- 
faction of a forfeited recognizance, a 
surety can retain his counsel fees 
from money collected on a judgment 
assigned to him. Miller v. Caldwell, 
4 Pa. 160. (2) Under the terms of a 
bond, providing that the principal 
shall save the surety harmless from 
counsel fees and expenses sustained 
in consequence of having executed the 
bond, the principal is liable to his 
surety for counsel fees and expenses 
in successfully defending an action 
under a plea of limitations. U. S. 
Fidelity, etc., (Co. v. Smith, (Cal. A.) 
275 P 878. 

[ad] Notice.—A contract between a 
surety and his principal indemnify- 
ing the surety for loss, costs, and ex- 
penses incurred by reason of the ex- 
ecution of the bond does not fall with- 
in the code provision relative to the 
giving of ten days’ notice as a basis 
tor the allowance of attorney’s fees. 
Morrison v. Maryland Fidelity, etc., 
Co., 150 Ga. 54, 102 SE 354. 

Validity of contractual provision 
for attorney’s fees see supra § 420. 

53. American Surety Co. v. Lehr, 
(Tex. Civ. A.) 938 Siw68ik 

54. Ark.—Title Guaranty, ete., Co. 
v. Burke, 134 Ark. 499, 204 SW 215. 

La.—Maryland Fidelity, etc., Co. v. 
Richard, 2 La. A. (Orleans) 293. 

N. J._-Maryland Fidelity, ete., Co. 
v. Crouse, 86 N. J. L. 55, 90*A 1026: 

N. Y.—National Surety Co. v. Breu- 
chaud, 173 App. Div. 795, 160 NYS 77. 

Okl.—American Surety Co. y. Ca- 
bell, 58 Okl. 145, 159 P 352. : 

{aj For example, fees incurred: 
(1) In actions by the surety against 
the principal for premiums. Mary- 
land Fidelity, ete., Co. v. Crouse, 86 
N. J. L. 55, 90 A 1026; National Sure- 
ty Co. v. Breuchaud, 173 App. Div. 
795, 160 NYS 77. -(2) In an action not 
on his bond by a legatee against an 
executor wherein the latter’s surety 
was made a party. American Sure- 
ty Co. v. Cabell, 58 Okl. 145, 159 P 352. 
(3) By a surety on an official bond in 
defending an action which on the face 
of the petition therein was not based 
on any breach of duty on the part of 
the public officer, his principal. Mary- 
land Fidelity, etc., Co. v. Richard, 2 
La. A. (Orleans) 293. (4) In an ac- 
tion by the principal against the ob- 
ligee, wherein the latter filed a cross 
complaint against the former and his 
surety, the principal not being in de- 
fault on the primary obligation. Ti- 
tle Guaranty, ete., Co. v. Burke, 134 
Ark. 499, 204 SW 215 (holding that 
expenses incurred by the surety did 


&§ 461-463] 


anticipation of loss thereunder when none actually 
occurred,°® are not recoverable in an action on a 


contract of indemnity. 


[§ 462] C. As to Third Persons>*—1. In General. 
A surety is entitled as against an assignee for the 
benefit of the principal’s creditors to rank as a cred- 
itor for the amount he has paid in discharge of the 


suretyship obligation.®? 


As against another surety. One surety of a non- 
resident debtor cannot, by bill or attachment in chan- 
cery, draw from another, who is surety for such 
debtor in a distinct demand, any funds which he may 
owe the nonresident, to the prejudice of such sure- 


tyea 
Return of security.°® 


not arise out of the “acts, default, 
or neglect” of the principal within 
the meaning of the contractual provi- 
sion). 

55. In re Mitchell-Borne Constr. 
Co:, 145 La. 379, 82° S-377. 

56. Right of surety as against 
third persons to security: 
ae ate him by principal see supra 
Given to cosurety see infra § 472. 

57. Martin v. McMullen, 20 Ont. 
257 [app allowed 18 Ont. A. 559]. 

Generally see Assignments for Ben- 
efit of Creditors 5 C. J. p 1023 et seq. 

Surety as creditor of principal gen- 
erally see supra § 394. 

58. Sims v. Wallace, 6 B.. Mon. 
(Ky.) 410. 

59. As between principal and sure- 
ty see supra §§ 429-431. 

60. Shields v. U. S. Fidelity, 
Co., 276 Pa. 345, 119 A 172. 

[a] Tlustration.—Where a copy 
of a surety company’s agreement to 
return a sum deposited to secure it 
against loss on a surety bond for the 
depositor’s use in withdrawing liq- 
uor under the Federal Prohibition Act, 
on the termination of its liability as 
Surety, was presented to it by the de- 
positor after cancellation of his with- 
drawal permit, it was warranted in 
making payment to him, despite his 
indorsement, ‘“‘Please deliver the with- 
in-described collateral to G. S&S.,” 
whether or not he had surreptitious- 
ly received the copy with or without 
notice to the surety from such in- 
dorsee to whom she had delivered it, 
especially in view of a provision for 
return of the collateral to the depos- 
itor “upon surrender of this instru- 
ment duly indorsed’ and the absence 
of notice, from the indorsee forbidding 
such payment, the instruction to pay 
the indorsee being a mere request 
which was revoked by the depositor’s 
presentation of such copy. Shields v. 
UcoS- Hidelity,. ete., .Cos,):276° Pa. 3845; 
119 A 172, 

61. Right of surety to recover in- 
demnity from distributees of estate 
orF deceased principal see supra § 

62. See cases infra this note; and 
notes 63, 64. 

[a] Partners not signing bond.— 
The surety on a road contractor’s 
bond is not entitled to recover of part- 
ners of the contractor who did not 
sign the bond. Southern Surety Co. 
v. Plott, 28 F. (2d) 698. 

[b] Renewal note omitting name 
of partner who signed original puts 
the surety upon inquiry, and he can- 
not recover against such partner who 
had paid his share to the remaining 
ay ae Hathaway v. Bole, 224 Ill. 


63. Brown v. Houck, 41 Hun (N. 
Med G. 

fa] Thus a surety for a tax col- 
lector cannot recover from a person 
who borrowed money from the collect- 
or, not knowing that it was tax mon- 


ete, 


A surety after discharge is 
warranted in returning security to the principal upon 
the surrender by the latter of the former’s agree- 
ment so to return, notwithstanding such agreement 
had been indorsed with a request to deliver the collat- 
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eral to another.®° 

[§ 463] 2. Reimbursement 
erally speaking, a surety has no rights as against 
third persons not parties to the suretyship or indem- 
nity contracts to be reimbursed for money paid on 
account of the suretyship relation.®? 
has no elaim for reimbursement against a person 
merely because the latter has received money®? or 
property®* from the principal. i 

Surety for one of several debtors. 
becomes surety for one only of two joint debtors, 
he cannot recover from the other;®*® but where a 
surety for one partner is obliged to make payment 
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of Surety.*: Gen- 


So a surety 


If a person 


of what is actually a firm debt, he can recover from 


ey, and who, in good faith, delivered 
goods in repayment of the loan. 
ees v. Houck, 41 Hun 16, 2 NYSt 

64. Hoffman v. Schwaebe, 33 Barb. 
(N. Y.) 194; Cureton v. Moore, 55 N. 
C. 204; Crafts-v. Tritton, 2 Moore C. 
BP. 411. 

[a] MTlustration.—A surety for the 
purchase money of property bought 
by a woman cannot recover from the 
husband after her marriage, although 
by the marriage the property becomes 
his. Cureton v. Moore, 55 N. C. 204. 

[b] Want of privity.—(1) Where 


a contract for the sale of land, the 


purchase price of which was evi- 
denced by notes executed with a sure- 
ty, was assigned under an agreement 
with the assignor and assignee, and in 
part consideration for the assign- 
ment, that the assignee should pay 
the original notes, although the agree- 
ment of the assignee to pay such notes 
was valid, there was no privity be- 
tween him and the surety on the 
notes which would sustain an action 
by the surety against the assignee for 
reimbursement after payment of the 
notes by the surety. Hoffman. v. 
Schwaebe, 33 Barb. (N. Y.) 194. (2) 
So, where a mortgagor in a mortgage 
in which a surety on a joint bond for 
the payment of an advancement joined 
afterward, by indenture to which 
such surety was not a party, sold the 
estate to another, who engaged to 
pay the mortgagee the sum first ad- 
vanced, and covenanted to indemnify 
the mortgagor and his surety, and the 
latter afterward advanced the money 
to pay such debt, he was not enti- 
tled to recover from the vendee of 
the mortgagor, in an action for mon- 
ey paid; the surety’s remedy was 
against his principal, or an action 
against the vendee on the covenant 
to indemnify, in the name of his prin- 
cipal. Crafts v. Tritton, 2 Moore C. 
hep ep he 

Right of surety to set aside fraud- 
ulent conveyance of principal see 
Fraudulent Conveyances § 127. 

65. Bowman v. Blodgett, 2°>Metc. 
(Mass.) 308; Foley v. Robards, 25 N. 
C. 177; Osborn v. Cunningham, 20 N. 
C. 559; Cunningham vy. Clarkson, 
Wright (Oh.) 217. 

“Bail may resort to his principal 
for indemnity; but not to another 
person, merely because that other 
person was liable for the same orig- 
inal debt, and might be liable over to 
the principal of the bail, if he were 
compelled to pay.” Cunningham v. 
Clarkson, supra. 

[a] Bail of on® of two joint obli- 
gors.—(1) If two joint obligors be 
sued and one of them gives bail, 
such bail cannot, upon being com- 
pelled to pay the debt by proceedings 
against him as such, sustain an ac- 
tion against the other obligor for 
money paid to his use. Foley v. 
Robards, 25 N. C. 177; Osborn v. Cun- 
ningham, 20 N. C. 559. See Cunning- 


the other partners.*® 

Surety upon customs duty bonds. 
have been executed by one member of a firm to secure 
duties to the United States government upon prop- 
erty imported into the United States, the other co- 


Where bonds 


ham v. Clarkson, Wright (Oh.) 217 
(to same effect, where a party brought 
an action against four persons in- 
cluding defendant and served process 
on the other three for whom plaintiff 
became security on replevin bond). 
(2) The bail of one partner, who have, 
as such bail, been compelled to pay 
a judgment recovered against that 
partner for a firm debt, cannot recover 
at law from the other partner any 
part of the sum thus paid by them. 
vowinen v. Blodgett, 2 Metc. (Mass.). 

{[b] Reason for rule.—‘‘There is 
no privity between the plaintiff ana 
his defendant.’ Cunningham Vv. 
Clarkson, Wright (Oh.) 217. To same 
effect Osborn v. Cunningham, 20 N. 
Corbin 

66. N. Y.—Donegan v. Moran, 53 
Hun 21,5 NYS, 575. 

N. C.—Wharton v. Woodburn, 20 
N. C. 647. 

Oh.—Purviance v. Southerland, 2 
Oh. St. 478. 

Tenn.—Lowry Vv. Hardwick, 4 
Humphr. 188. 

Va.—Weaver v. Tapscott, 9 Leigh 
(36 Va.) 424. 

Can.—Purdom v. Nichol, 15 Can. S8. 
C. 610 [rev 15 Ont. A. 244, and aff 
TENOn ts 6.997: 

But see Asbury v. Flesher, 11 Mo. 
610 (holding that the fact that de- 
fendant requested a surety on a note 
to» become such does not, in the ab- 
sence of an express agreement, render 
him liable to the surety who was com- 
pelled to pay the note, even though 
the proceeds of the note went to the 
pn of which defendant was a mem- 

er). 

[a] In Kentucky (1) it has been 
held that, where a note was signed 
by one partner for the hire of a slave, 
with the knowledge and consent of 
both mémbers of the firm, and the en- 
tire proceeds went to the benefit of 
the firm, the surety on the note after 
payment might recover against the 
firm. Burns v. Parish, 3 B. Mon. 8. 
(2) So a similar rule was announced 
where the note was given for a firm 
debt, although it was signed by one 
partner only. Hikes v. Crawford, 4 
Bush 19. (3) But, in so far as the 
case last cited held that a note so 
signed made the firm as such liable 
thereon, it was Subsequently over- 
ruled. Macklin v. Crutcher, 6*Bush 
401, 99 AmD 680. 

{b] In Louisiana a surety upon a 
debt incurred for a noncommercial 
firm by one of the two partners can, 
after payment, recover from the part- 
ner not signing only one half of the 
amount so paid. Stewart v. Caldwell, 
9) Law Ann.419: 

[ec] Rule applied.—(1) Where 
property attached at the suit of a 
partnership was claimed by a third 
person and in order to retain it one 
of the partners executed an indemnity 
bond in his own name. Donegan v. 
Moran, 53 Hun 21, 5 NYS 575. (2) 
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partner is not liable to reimburse the surety.°7 So 
a surety who pays a bond given by a consignee for 
duties cannot look to the consignor or real owner.°®*® 

Where principal was agent for another. If the 
principal acted as the agent of another person, and 
the surety pays money in a matter within the scope 
of such agency, the surety can recover from such 
third person,®® although the existence of the agency 
was unknown to the surety at the time of pay- 
ment.*° 

[§ 464] 3. Wrongful Acts. The bail of a person 
arrested upon a capias ad respondendum may, at 
common law, maintain an action against a person who 
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fraudulently aids and assists the principal in ab- 
sconding from the state, in consequence of which the 
bail is compelled to pay the debt.74 So a surety on 
a guardian’s bond may recover from a third person 
funds transferred to him by the principal in viola- 
tion of a trust where such third party had knowl- 
edge of the facts;** and the mere fact that mort- 
gages securing loans by the principal to the third 
person and by the third person to the principal in- 
dividually were recorded is not notice to the surety 
estopping it from maintaining the suit in such a 
case.*? 


-IX. CONTRIBUTION BETWEEN SURETY AND PRINCIPAL OR THIRD PERSONS 
[By Frank L. Moreinson] 


[§ 465] A surety is not lable for contribution 
to one not a cosurety,*4 such as the principal.*® Thus 
a person who, although appearing to be a surety on 
an instrument, is in fact the principal, having re- 
ceived part or all of the sum borrowed,*® or who has 


subsequently become the principal by assuming the. 


indebtedness, cannot have contribution from a sure- 
ty for the debt.** The liability of a surety for con- 
tribution to a cosurety,‘® or to a supplemental and 


successive surety,*® is considered elsewhere. A mere 
surety is not liable for contribution to reimburse an 
indemnitor of a cosurety,°® even where such indem- 
nitor is the principal.*!| Where by statute’? a sure- 
ty, who fails to justify after exception to his suffi- 
ciency is made, is released from liability on the un- 


_dertaking, he is not liable for contribution to a co- 


surety.*? 


X. RIGHTS AND LIABILITIES BETWEEN COSURETIES* 


[§ 466] A. Who Are Cosureties*+—1.. In General. 
A cosurety is one who undertakes with another to 
be responsible for the debt or duty of a third per- 


son;*® and, therefore, as used in the plural, cosure- 
ties are sureties who are legally bound, as among 
themselves, on contracts of suretyship, for the same 


Where two members of a firm who 
were sued stayed execution and the 
surety on the stay, who was after- 
ward obliged to pay, was held entitled 
to recover against a third member of 
the firm. Lowry v. Hardwick, 4 
Humphr. (Tenn.) 188. 

[d] Sealed instrument.—Although 
one partner may not have authority to 
bind the other members of the firm 
by the execution of a sealed instru- 
ment, yet if the matter is a partner- 
ship ‘transaction and a surety ‘there- 
on has paid the debt, he may recover 
against another member of the firm, 
although he paid: (1) Voluntarily. 
Wharton vy. Woodburn, 20 N. C. 657. 
(2) After recovery against the party 
who signed the note secured. Puryi- 
ance v. Sutherland, 2 Oh. St. 478, 
(3) After recovery of judgment 
against himself. Weaver v. Tapscott, 
9 Leigh (36 Va.) 424. 

67. Knox v. Devens, 14 F. Cas. No. 
7,905, 5 Mason 380; U.S. v. Astley, 24 
ay Cas. Now 14/47 2.80wash. ‘©, C. 5035 
Tom vy. Goodrich, 2 Johns. N. Y.) 
213; Krafts v. Creighton, 37 S. C. L. 
273. 

[a] Reason for, and discussion of, 
rule and distinction.—The decisions 
in cases like those supra this note 
have been said to have proceeded up- 
on the circumstance that the bond in 
such a case excluded all liability of 
the party proceeded against for the 
payment of the duties, and that for 
this reason he could not be called up- 
on to refund the amount paid out by 
the surety in the bond, and in this 
respect are distinguishable from the 
authorities supra note 66, Donegan 
v. Moran, 53 Hun 21, 5 NYS 575. 

68. Hewes v. Pierre, 1 Mart. N. S. 
(lia.) 357. 

[a] Reason for rule.—The true 
owner does not contract any debt with 
the government when the consignee 
enters the goods. Hewes v. Pierce, 
1 Mart: N.S. (La.) 357. 

69. U. S.—Tiernan v. Andrews, 23 
Nos. 14,025, 14,026, 4 Wash. 


Ala.—Eckford v. Wood, 5 Ala. 136. 


Me.—Smith v. Sayward, 5: Me. 504. 
Mo.—Higgins v. Dellinger, 22 Mo. 
97 


IN yo —-Olty AErust,” ete: ' Co. vy. 
American Brewing Co., 174 N. Y. 486, 
Ce 62 [aff 70 App. Div. 511, 75 NYS 

Tex.—McGregor v. Hudson, (Civ. 
A.) 30 SW 489. 

Eng.—Benson v. Duncan, 3 Exch. 
644, 154 Reprint 1003. 

70. Higgins v. Dellinger, 22 Mo. 
397; City Trust, etc., Co. v.° Amer- 
ican Brewing Co., 174 N. Y. 486, 67 NE 
62 [aff 70 App. Div. 514; 75 NYS 140]. 

71. March v. Wilson, BASING Co 43. 

72. Taylor v. Harris, 164 Ky. 654, 
176 SW 168; Stokes v. Burlington 
County Trust Co., 91 N. J. Eq. 39, 108 
A 863. 

[a] Rule applied.—The surety of 
a defaulting trustee may, as against 
creditors of the trustee, recover the 
proceeds of property purchased by the 
trustee with trust funds, on the prin- 
ciple that a surety is entitled to be 
relieved from the dishonesty of his 
principal by compelling him to re- 
turn the loot. Stokes v. Burlington 
County Trust Co., 91 N. J. Eq. 39, 108 
A 863. 

Right of cestui que trust to follow 
trust property transferred to third 
persons generally see Trusts [39 Cyc 
548 et seq]. 

73. - Taylor v. Harris, 164 Ky. 654, 
176 SW 168. 

[a] Reason for, and discussion of, 
rule.—‘“‘The surety company, after 
signing Harris’ bond as guardian, was 
not required to subject him to espio- 
nage or to be advised of every invest- 
ment he made of his ward’s money. 
It had the right to assume that the 
guardian was properly protecting his 
ward’s estate against loss, in the ab- 
sence of actual knowledge to the con- 
trary, or of such information as 
would reasonably have required of an 
ordinarily prudent person inquiry as 
to the particular transaction and en- 
abled him, by ordinary care, to know 
that a wrong was being done the ward 
by the guardian.” Taylor v. Havyris, 


*By HENRY H. SKYLES (§§ 466-467). 


164 Ky. 654, 666, 176 SW 168. 
fe U. S.—In ‘re Davis, 30 F. (2d) 


Ill.—Wanack v. care a 215. 1115.87, 
74 NE 84 [aff 114 Tll. A. 631]. 

Ind.—Knopf v. Morel, 111 Ind. 570, 
13 NE 51. 

mess Chairos v. Jones, 19 Pick. 

Mich.—Southern Surety Cos aus 
Nichols, 239 Mich. 158, 214 NW 137. 

Minn. Southern Surety Co. v. Tes- 
sum, 228 NW 326, 329 [quot Cyc]. 

Mo.—Citizens ins. Co. v. Broyles, 
78 Mo. A. 364. 

1S: 
Cas. 45, 4A 181. 

R. I._Chapman v. Pendleton, 26 R 
Te bey S9eA G28: 

Tex. —American Surety Co. v. North 
pases Nat. Bank, (Civ. A.) 14 SW (2d) 


8 Pa. 


Va.—Rosenbaum vy. Goodman, 7§& 


Va. 121 
75. Hampel v. Mitchell, 36 F. (2d) 


{a} Rule applied.—Where  part- 
ners and others not partners become 
sureties on the partnership bond and 
are bound only “individually as part- 
ners,” they have no right of contri- 
bution against the other sureties. 
Hampel v. Mitchell, 36 F. (2d) 223. 

76. McPherson v. Talbott, 10 Gill 
& J. (Md.) 499, 82 AmD 191; Zimer- 
man v. Bridges, SePavGas 45. "AA 181; 
Boulware v. Hartsook, 83 Va. 679, 3 
SE 289. 

77. Davis v. Heimbach, 75 Cal. 261, 
17 P 199; Silvey v. Dowell, 53 Ill. 260. 

78. See infra § 407 et seq. 

79. See infra, $§ 531, 533. 

80. Miller v. Kroenert, 81 Kan. 590, 
106, P 459. 

81. Miller v. Kroenert, supra. 

82. See statutory provisions. 

83. Finkelstein v. Punie, 162 Ap 
Div..119, 147-NYS 317 fapp dism 238 
N. Y. 534 mem, 119 NE 1042 mem]. 

§ ee supplemental surety see infra 

85. Monson v. Drakeley, 40 Conn. 
552, 16 AmR 74. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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debtor or obligor and for the same debt or obliga- 
tion,®* the test of cosuretyship being a common lia- 
bility upon the same debt or obligation,’? and a 
This common liability, so 
as to constitute cosuretyship, may arise out of the 
same instrument,*® or out of different. instruments ;°° 
it may arise at the same time®! or at different 
The sureties may have become such without 
communicating with each other,®? and each without 
knowledge that the others had entered into the rela- 
tion.°* The relation may arise, although each surety 
has limited his liability to a portion only of the en- 


right of contribution.’® 


times.?? 


86. U. S.—U. S. Fidelity, ete., Co. 
v. Naylor, 237 Fed. 814, 151 CCA 20. 

Ga.—Waldrop v. Wolff, 114 Ga. 610, 
40 SE 830. 

Ida.—Agren vy. Staker, 46 Ida. 36, 


267 P 460. 
Ind.—Houck v. Graham, 106 Ind. 
195, 6 NE 594, 55 AmR 727. 
Iowa.—Bankers’ Surety Co. v. 


Wyman, 141 Iowa 574, 120 NW 116. 
La.—Stockmeyer y. Oertling, 35 La. 
Ann. 467. 
Mich.—Southern Surety 


: Corse 
Nichols, 239 Mich. 158, 214 NW 137. 


Mo.—Broderick v. Lucas, (A.) 182 
Sw 154. 
N. Y.—Coburn vy. Wheelock, 34 N. 


Y. 440 [aff 42 Barb. 267]; Toucey v. 
Schell, 15 Misc. 350, 37 NYS 879. 


N. C.—Shuford v. Cook, 164 N. C. 
46, 80 SE 61. 
Oh.—Assets Realization Co. v 


American Bonding Co., 88 Oh. St. 216, 
102 NE 719, AnnCas1915A 1194. 

S. C.—Harris v. Ferguson, 18 S. C. 
LO ES 

“Tt is elementary that the relation 
of cosureties cannot arise unless there 
is a common principal.” Southern 
Surety Co. v. Nichols, 239 Mich. 158, 
160, 214 NW 137. 

[a] Tllustrations.—(1) Where two 
principals and a surety bind them- 
selves jointly and severally in an 
eventual condemnation money bond, 
each principal is a cosurety with the 
surety as to the other principal. 
Waldrop v. Wolff, 114 Ga. 610, 40 SE 
830. (2) Where stockholders of a 
corporation execute and deliver to a 
creditor thereof their joint and sev- 
eral promissory note for money 
loaned to, and used by, the corpora- 
tion, as between themselves they are 
cosureties for the company. Coburn 
v. Wheelock, 34 N. Y. 440 [aff 42 
Barb. 267]. (3) Persons signing a 
corporation’s notes as joint makers 
for its accommodation are, as_ be- 
tween themselves, coguarantors or co- 
sureties,, with liability secondary to 
that of the corporation. Broderick 
v. Lucas, (Mo. A.) 182 SW 154. 

[b] Sureties under bond binding 
them severally in penal sums aggre- 
gating that for which the principal is 
liable are  cosureties. Toucey Vv. 
Schell, 15 Misc. 350, 37 NYS 879. 

[c] Personal sureties and surety 
company as cosureties.—U. S. Fidel- 
ity, etc., Co. v. Naylor, 237 Fed. 314, 
151 CCA 20. 

{d] Agreement to become cosurety 
with another.—(1) Where defendant 
agreed to become surety for his son 
on a future contract to be made by the 
son with plaintiff as surety thereon, 
the latter signing as surety in reli- 
ance on such promise, defendant was 
obligated under the agreement, al- 
though never actually signing as 
surety from the time the loan was 
made to the son. Kladivo v. Melberg, 
(lowa) 227 NW 833. (2) In such 
case, an agreement that a reasonable 
time and a reasonable rate of inter- 
est would be settled upon by the son 
was implied. Kladivo v. Melberg, 
supra. (3) And where plaintiff sus- 
tained a loss, defendant could not 
repudiate the contract and thereby 
perpetrate fraud on plaintiff. Kladivo 
v. Melberg, supra. ; 

87. U.S. Fidelity, etc., Co’ v. Nay- 
lor, 237 Fed. 314, 151 CCA 20; Assets 
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Realization Co. v. American Bonding 
Co., 88 Oh. St. 216, 102 NE 719, Ann 
Cas1915A 1194. And see cases supra 
note 86. 

[a] “A common interest and a 
common burden alone are required to 
create the relation, and to enable the 
cosurety who has paid more than his 
due proportion to claim contribution 
from those who have paid less than 
their just proportion of the common 
liability.” U. S. Fidelity, ete., Co. v. 
Naylor, 237 Fed. 314, 316, 151 CCA 20. 

88. Assets Realization Co. v. 
American Bonding Co., 88 Oh. St. 216, 
251, 102 NE 719, AnnCasi915A 1194. 

“Tt is uniformly held that 
the relation of co-suretyship exists 
only where there is a right of con- 
tribution.” Assets Realization Co. 
v. American Bonding Co., supra. 

Contribution between cosureties 
generally see infra §§ 477-506. 

89. U.S. Fidelity, etc., Co. v. Nay- 
lor, 237 Fed. 314/151 CCA. 20. 

90. See infra § 467. 

91. U.S. Fidelity, etc., Co. v. Nay- 
lor, supra. 

92. U. S.—U. S. Fidelity, etc., Co. 
v. Naylor, supra. : 


Mass.—Warner y. Morrison, 3 Al- 
len 566. 
Mich.—Shufelt v. Moore, 93 Mich. 


564, 53 NW 722. 
se H.—Prescott v. Perkins, 16 N. H. 

N. Y.—Norton v. Coons, 6 N. Y. 33; 
National Surety Co. v. Di Marsico, 55 
Mise. 302, 105 NYS 272. 

N. C.—Atwater v. Farthing, 118 N. 
C. 388, 24 SE 7386. 

Oh.—Boyd v. Robinson, 13 Oh. Cir. 
Ct, 211; 7 Ohs Cir} Dec. 83. 

S. C.—Harris v. Ferguson, 18 S. C. 
Ea 397. 

Tex.—Moore v. Hanscom, (Civ. A.) 


103 SW 665 [mod on other grounds 
Tay ae 293, 106 SW 876, 108 SW 


Vt.—Flanagan v. Post, 45 Vt. 246. 

[a] Ilustrations.—(1) Where a 
renewal note, signed by the former 
sureties, is also signed by an addition- 
al surety, all of the sureties are co- 
sureties. Shufelt v. Moore, 93 Mich. 
564, 53 NW 722; Prescott v. Perkins, 
16 N. H. 305; Flanagan v. Post, 45 Vt. 
246. (2) Surety on bill or note gen- 
erally see Bills and Notes §§ 114-117, 
660, 816, 825. 


93. Norton v. Coons, 6 N. Y. 33. 

94. La.—Phillips v. Pedarre, 156 
La. 509, 100 S 699. 

Mass.—Chaffee v. Jones, 19 Pick. 
260. 

N. Y.—Wells v. Miller, 66 N. Y. 


255; National Surety Co. v. Di Marsi- 
co, 55 Mise. 302, 105 NYS 272. 
Tex.—Moore v. Hanscom, (Civ. A.) 
103 SW 665 [mod on other grounds 
101 Tex. 293, 106 SW 876, 108 SW 150]. 


Va.—Stout v. Vause, 1 Rob. (40 
Va.) 169. 
[a] In North Carolina (1) to con- 


stitute a surety on a note a cosurety 
with another signing the note, there 
must be a mutual understanding be- 
tween the parties to that effect. Citi- 
zens’ Nat. Bank v. Burch, 145 N. C. 
316, 59 SE 71. (2) And, therefore, 
where one signs as surety a note 
signed by two persons, without 
knowledge of the fact that one of the 
signers is a surety, he cannot be held 
a cosurety with such signer. Citi- 
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tire amount,®® and although they are not bound in 
equal amounts.°® Defrauded makers of notes, trans- 
ferred by the payee to an innocent holder as security, 
are as between themselves cosureties.9* 

Sureties who are not cosureties. 
with the above definition sureties are not cosureties, 
where they are not bound for the same obligation or 
principal,*S or where, although bound for the same 
obligation, they do not occupy between each other 
the same relative position in respect of such ob- 
ligation,®® as where the liability of one surety ter- 
minates at the instant the iiability of the other be- 


In accordance 


zens’ Nat. Bank v. Burch, supra. 

{[b] It may be reasonably pre- 
sumed that a surety is willing for 
others to become cosureties with him 
without his knowledge, as presump- 
tively a party accepts whatever is 
for his benefit. Taff v. Larey, 29 Ga. 
A. 631, 116 SH 866. c 

95. Toucey v. Schell, 15 Misc. 350, 
37 NYS. 879. 

96. Stockmeyer v. Oertling, 35 La. 
Ann. 467. 

_ scope and extent of surety’s liabil- 
ity generally see supra §§ 126-149. 

97. Vian v. Hilberg, 111 Nebr. 232, 
196 NW 153. 

[a] Thus, where a_ corporation 
transfers notes received for stock, 
which the purchasers had been fraud- 
ulently induced to purchase, to a bank 
as collateral security for an indebted- 
ness to the bank, and thereafter fails 
to pay the bank, the purchasers stand 
in the relation of sureties for the cor- 
poration, and in equity should bear 
the loss proportionately. Vian v. Hil- 
berg, 111 Nebr. 232, 196 NW 153. 

98. Colo.—Day v. McPhee, 41 Colo. 
AGLe Don 2600: , 

Minn.—Southern Surety Co. v. Tes- 
sum, 228 NW 326. 

Mich.—Southern Surety Co. v. 
Nichols, 239 Mich. 158, 214 NW 1387. 

N. Y.—Unangst v. Roe, 107 Misc. 
516, 177 NYS 706. 

Ont.—Molsons Bank vy. Kovinsky, 
55 Ont. L. 589, [1924] 4-DomLR 330. 

[a] Sureties held not cosureties. 
—(1) Sureties on bonds of commis- 
sioners for different counties. South- 
ern Surety Co. v. Nichols, 239 Mich. 
158, 214 NW 137. (2) A surety for a 
particular portion of the principal 
debtor’s debt, and a surety for the 
ultimate balance due the principal 
ereditor after exhausting all parties 
and securities. Molsons Bank v. Ko- 
vinsky, 55 Ont. L. 589, [1924] 4 Dom 
GR, 3303 

99. Colo.—Day v. McPhee, 41 Colo. 
467, 93 P 670. 

Ga.—Richbourg v. Tucker, 9 Ga. A. 
665, 72) ‘SH °65. 

Ind.—Sponhaur v. Malloy, 21 Ind. 
A. 287, 52 NE 245. 

Mass.—Sweet v. McAllister, 4 Allen 
353. 

Nebr.—Rogers v. National Surety 
Co., 216 NW 182, 186. 

N. Y.—Frederick Snare Corp. v. 
Globe Indemn. Co., 201 App. Div. 505, 
194 NYS 358 [aff 2384 N. Y. 548 mem, 
138 NE 439 mem]. 

N. C.—Robinson v. McDowell, 130 
N. C. 246, 41 SE 287. 

Oh.—Bain v. Wilson, 10 Oh. St. 14. 

Pa.—Wharton v. Duncan, 83 Pa, 40. 

'renn. — ‘Tennessee Hospital Vv. 
Fnqua, 1 Lea 608; Turner v. Overall, 
(Ch. A.) 39 SW 756. 

wis.—Melms v. Werdehoff, 14 Wis. 


18. - 

fa] Ilustrations.—(1) A guaran- 
tor and surety, even on the same ob- 
ligation, are not cosureties. Rogers 
v. National Surety Co., (Nebr.) 216 
NW 182,186. (2) A surety for a prin- 
cipal and an assignee assuming the 
principal’s obligation are not cosure- 
ties. Frederick Snare Corp. v. Globe 
Indemn. Co., 201 App. Div. 505, 194 
NYS 353 [aff 234 N. Y. 543 mem, 138 
NE 439 mem]. (3) Where, after the 
death of the principal on a note, the 
surety thereon gave a renewal note 
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gins.t The fact that a persons jointly and severally 
lable, by statute, for the acts of another does not 
make him a cosurety with the surety on such other’s 
bond, covering such acts.? A surety who is not legal- 
in any real sense of the 
term and therefore is not a cosurety with other sure- 


ly bound® is not a “surety” 


ties.4 
Presumptions. 


delivery thereof.® 


standing to that effect.1° 
Sureties for broker.‘ 


Where several persons execute the 
same instrument in the same capacities as sureties, 
they are presumed to be cosureties,® as in the case of 
accommodation indorsers of an instrument prior to 
But where they sign in different 
capacities, they are presumed not to be cosureties,* 
as in the case of an indorser and surety maker of 
a note® or of an acceptor and an indorser,? although 
they may become cosureties by an express under- 


Where two persons au- 
thorize their broker to pledge their securities as col- 
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becomes to the extent of their pledge a surety for 
such indebtedness, and as between themselves co- 
sureties even without an agreement to that effect,'? 
and such relationship continues so long as both 
continue sureties for the same debt,!® and is not 
affected by an order by one of such parties for 


a broker’s sale of sufficient securities held by the 


lateral.1® 


‘[§ 467] 2. Sureties 
Sureties who are bound for a common principal to 


broker to pay any balance due the broker, so as to 
enable such party to demand his securities from the 
pledgee.'* But such relation of cosuretyship may be 
destroyed without an-agreement between the sureties 
where they cease to be sureties for the same debt,*° 
as where the broker and his creditor change the col- 


by Different Instruments. 


insure the performance of the same duty or obliga- 


lateral for the broker’s indebtedness on a loan, each 


signed also by the widow of the prin- 
cipal, the principal having died in- 
solvent, the surety thereby became 
‘primarily liable, and the widow was 
therefore his surety, and not his co- 
surety. Sponhaur vy. Malloy, 21 Ind. 
A. 287,.52 NE 245, (4) Where one 
of two partners indorses, without 
adding the word “‘surety” to his name, 
a note which"he knows is to be used 
for the other partner’s individual 
benefit, and which he knows a third 
person is going to indorse as surety 
under the misapprehension that the 
note is for a partnership purpose, 
the indorsing partner is not a co- 
surety with such third person. Wells 
v. Miller, 66 N. Y. 255. (5) Where a 
partner executes his individual mort- 
gage to secure discounts to the part- 
nership, and subsequently another 
person executes a mortgage as further 
security, the two mortgagors are not 


cosureties. Wharton vy. Duncan, 83 
Pa. 40. 
[b] Where surety on note is ex- 


ecutor of principal with sufficient 
property to satisfy a judgment on the 
note, he occupies the position of prin- 
cipal as to a cosurety on the note. 
Robinson v. MeDowell, 130 N, C. 246, 
41 SE 287. 

[ec] Estoppel.—Where a firm name 
is signed to a note which afterward 
is signed by a surety in the belief that 
the firm were the debtors, the firm is 
estopped to allege that the note was 
an accommodation note, and that all 
the signers were cosureties. Melms 
v. Werdehoff, 14 Wis. 18. 

Supplemental surety as not a co- 
surety see infra § 528. 

1. American Surety Co. v. North 
Texas Nat. Bank, (Tex. Civ. A.) 14 
SW (2d) 88. 

2. Wanack v. Michels, 215 Ill. 87, 
74 NE 84 [aff 114 Ill. A. 681]. 

fa] Thus a_ statutory provision 
that the owner of a building, who 
knowingly permits the occupation of 
his premises by a person dispensing 
intoxicating liquors therein, shall be 
jointly liable with the latter for all 
damages sustained in consequence of 
the sale of such liquor, does not con- 
stitute the owner a surety of the 
dramshop keeper, and he is therefore 
not a cosurety with the sureties on 
the dramshop keeper’s bond required 
by the statute. Wanack y. Michels, 
215 Ill. 87, 74 NE 84 [aff 114 Ill. A. 
631]. : 

a Requisites and validity of sure- 
ty’s contract see supra §§ 20-123. 

4 Stockmeyer v. Oertling, 35 La. 


Ann. 467; Landers v. Tuggle, 22 La. 
Ann, 443; Russell v. Failor, 1 Oh, St. 
327, 59 AmD 631. 
5. Ind.—Houck y. Graham, 106 
Ind. 195, 6 NE 594, 55 AmR 727. 
Iowa.—Mockler v. Lohman, 185 


Iowa 448, 170 NW 744, 745 [cit Cyc]. 
Me. —Crosby Vv. Wyatt, 23 Me. 156. 
Nebr.—Hisley v. Horr, 42 Nebr. 3, 

60 NW 365. 

N. H.—Prescott v. Perkins, 16 N 
FAO. 

N. Y.—Coburn v. Wheelock, 34 N. 
Wa 440 fart 42iBarb. 200 45 Warner vy. 
Price, 3 Wend. 397. 

N. C.—Smith v. Carr, 128).N., C..150, 
38 SE 732. 

Vt.—Flanagan v. Post, 45 Vt. 246. 

W. Va.—Huffman v. Manley, 83 W. 
Va. 503, 98 SE 613. 

Ont.—-Menzies v. Kennedy, 23 Grant 
Ch. 360. 

[a]. Thus sureties who have in- 
dorsed as a.part of the same trans- 
action are presumed to be cosureties. 
Menzies v. Kennedy, 23 Grant .Ch. 
(Ont.) 360. 

6. Cal.—Kellogg v. Lopez, 145 Cal. 
497,.78 P 11056. 

Mass.—Weeks v. Parsons, 176 Mass. 
570, a NE 157. 

N. H.—Currier v. Fellows, 2 ING EY. 
366. 

S. C.—Sloan v. Gibbes, 56 S. C. 480, 
35 SE 408, 76 AmSR 559. 

Wash.—Caldwell _ v. 41 
Wash. 296, 83 P 318. 

Ont.—Harper v. Knowlson, 2 Grant 
Err. & App. 253 

fay am Georgia, under Rev. Code 
§§ 2128, 2738, 2739, accommodation 
indorsers of a negotiable instrument 
payable at a chartered bank are co- 
sureties. Freeman y. Cherry, 46 Ga. 
14, 

Accommodation party on bill or 
note as surety generally see Bills and 
Notes §§ 105, 106, 422. 

7. See cases infra this note; and 
infra note 8. 

[a] Sureties presumed not to be 
cosureties.—(1) Indorsers after de- 
livery to the payee. Stacy v. Rose, 
(Tenn. Ch, A.) 58 SW 1087. (2) Ac- 
commodation maker and. an indorser. 
Smith v. Smith, 16 N. C. 173. 

8. In re Blanchard, 253 Fed. 758, 
765 [rev on other grounds 262 Fed. 
V5) [eit Cye); Knopf ve Morelje11i 
Ind. 570, 13 NE 51; Chaffee v. Jones, 
19 Pick. (Mass:) 260; Chapman v. 
Pendleton, 26 R. I. 573, 59 A 928. 

9. Robinson v. Kilbreth, 20 F. Cas. 
No. 11,957, 1 Bond 592; Moody vy. 
Findley, 43, Ala. 167. 

10. Nurre v. Chittenden, 56 Ind. 
462; Reynolds v. Wheeler, 10 C. B. 
N. S. 561, 100 ECL 561, 142 Reprint 
572; ‘Trerice viv Burkett) 1 Ont: 
In re Boutin, 12 Que. Super. 186. 

11. Brokers generally see Bro- 
kers 9.C.-d.-p1505 

12. Unangst v. ‘Roe, 107 Mise. 516, 
177 NYS 706. 


Hurley, 


13. Unangst v. Roe, supra. 
14. Unangst v. Roe, supra. 
15. Unangst v. Roe, supra. 
16. Unangst v. Roe, supra. 


tion are cosureties although they are bound by differ- 
ent instruments ;+7 


but not if the obligations are 


Taking additional or substituted 
security as discharge of surety see 
supra § 255. 

17. U. S.—wU. S. Fidelity, ete., Co. 
v. Naylor, 237 Fed. 314, 151 CCA 20; 
Postmaster-Gen. v. Munger, 19 F. Cas. 
No. 11,309, 2 Paine 189. 

Cal: -- Pdowell v. Powell, 48 Cal. 234; 
Spencer v. Houghton, 2 Cal. Unrep. 
Cas. 464, 6 P 853. 

Ga.—Snow v. Brown, 100 Ga. 117, 


28 SE 77. 
Ida.—Agren y. Staker, 46 Ida. 36, 
d 106. Ind. 


267 P 460 

Ind.—Houck vy. Graham, 

195, 6 NE 594, 55 AmR 727; Stevens v. 
Tucker, 87 Ind. 109. 

Iowa.—Leach vy. Commercial Sav. 
Bank, 205 Iowa 975, 213 NW 612; 
Bankers’ Surety Co. v. Wyman, 141 
Towa 574, 120 NW 116. 

Ky.—Cobb v. Haynes, 8 B. Mon. 137; 


Bosley v. Taylor, 5 Dana 157, 30 AmD 
ie ‘Breckinridge Vv. Taylor, 5 Dana 


Md.—Craig v. Ankeney, 4 Gill 225. 

Minn.—Pennington County v. Gim- 
mestad, 170 Minn. 164, 212 NW 185; 
Aone v. Shunk, 30 Minn. 503, 16 NW 


N. Y.—Lord v. Tiffany, 98 N. Y. 412, 
50 AmR 689; Armitage v. Pulver, 37 
N. Y. 494; National Surety Co. v. Di 
Marsico, 55 Misc. 302; 105° NYS) 272: 
Bergen vy. Stewart, 28 HowPr 6. 

N. C.—Jones v. Blanton, 41 N. C. 
115, 51. AmD 415; Jones v. Hays, 38 
N. C. 502, 44 AmD 78; Bell v. Jasper, 


30 IN. C597. 


Oh.—Daum vy. Kehnast, 18 Oh. Cir. 
Ciel” SHOnMCireibDec! Soir Boyde. 
Robinson, -’8" Oh, Cir. Ct. 211, 7% Qh: 
Cir. Dec. 83 

Or.—Thompson y. 32 Or. 
DOG .252) bat, bo. 

S. C.—Harris v. Ferguson, 18 S. C. 
ID Sha 

Tenn.—Odom vy. Owen, 2 Baxt. 446. 

Tex.—Moore v. Hanscom, (Civ. A.) 
103 SW 665 [mod on other grounds 
101 Tex. 293, 106 SW 876, 108 SW 150]. 

Wis.—Rudolf v. Malone, 104 Wis. 
470, 80 NW 748. 

Eng.—Whiting v. Burke, L. R. 6 Ch. 
342 [aff L. R. 10 Eq. 539]; Deering v. 
Winchelsea, 2 B. & P. 270, 126 Re- 
print’ 1276, a Cox (Ch. 31.8; 29 Reprint 
1184; Mayhew v. Crickett, 2 Swanst. 
185, 36 Reprint 585, 1 Wils. Ch. 418, 
37 Reprint 178; Craythorne v. Swin- 
burne, 14 Ves. Jr. 160, 32 Reprint 482. 

[a] Illustrations. —(1) Sureties on 
two separate bonds given for the 
same purpose are cosureties. West- 
ern Indemn. Co. v. Murray, (Tex. 
Commn. A.) 237 SW 1109 [aff (Civ. A.) 
208 SW 696]; Moore v. Hanscom, (Civ. 
A.) 103 SW 665 [mod on other grounds 
101 Tex. 293, 106 SW 876, 108 SW 
150)... (2) Sureties on the bond of a 
trustee for a minor are cosureties 
with one who afterward pledges per- 


Dekum, 


—_— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ; 
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different,4* as where they are bound for different 
portions of one debt,!® or as in the case of sureties 
on a renewal note and sureties on the original note.?° 
Sureties on the general bond of an officer are not co- 
sureties with the sureties on a bond given by such 
officer for some special purpose,?! unless the general 
bond covers the duties for which the special bond is 


hed 22 
given. 


Sureties on successive bonds for the same obliga- 
tion are cosureties if the bonds remain in force and 
are merely cumulative,?* but not where the latter 
bond supersedes the former, and the liability of the 
surety on the first bond terminates as to the future 
Sureties on different 
bonds given in suecessive steps in litigation are not 
cosureties,?° as in the case of sureties on a bond to 


when the second is given.*+ 


sonal property to the minor as addi- 
tional security for such _ trustee. 


) bert v. Jacoby, 
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pay a judgment and sureties for the original debt.?° 

[§ 468] B. Rights and Liabilities in General.*27 
Between cosureties there exists a number of rights 
and liabilities?’ q 
them and the relation each may sustain to the oth- 
Growing out of the relationship generally, 
there arises the right to contribution®® and the right 


epending upon the contract between 


of one cosurety to the benefit of security or indem- 


liable for but a 
and neither can 


8 Bush; (Ky.) 542; 


Burnett v. Millsaps, 59 Miss. 333; 


Boyd v. Robinson, 13 Oh. Cir. Ct. 211,} Cherry v. Wilson, 78 N. C. 164. 


t-Oh2- Cir’ Dec. 83: 
fidelity company executes a fidelity 
bond for an employee after another 


company has already executed a bond, | 


the presumption is that the two com- 
panies are cosureties, and not that the 
company executing the later bond is 
subsurety. Peo. v. Metropolitan Sure- 
ty Co., 175 App. Div. 43, 161 NYS 616. 

[b] Implied relation.—The rela- 
tionship of cosuretyship of sureties 
bound by different instruments for 
the same debt may arise by implica- 
tion from circumstances as well as by 
express agreement. Remage v. Mar- 
ple, 76 W. Va. 379, 85 SE 663. 

18.. National Surety Co. v. U. S., 
123 Fed. 294, 59 CCA 479 [writ of cer 
den 191 U. S. 573 mem, 24 SCt 845 
mem, 48 L. ed. 307 mem]; Hutchison 
v. Roberts, 13 Del. 459, 17 A- 1061; 
Prescott v. Perkins, 16 N. H. 305; 
sets Realization Co. American 


Ni 
Bonding Co., 88 Oh. St. 216, 102 NE} 


719, AnnCas1915A 1194. 

[a] Illustrations.—(1) Where the 
goods of the principal on a note are 
attached, and a third person receipts 
to the sheriff for them, the sureties 
on the note and the receiptor are not 
cosureties. Prescott v. Perkins, 16 
N. H. 305. (2) A surety on a proposal 
bond, in regard to a mail route con- 
tract, is not a cosurety with a surety 
on the bond of a contractor given 
after the letting of the contract to 
secure the performance thereof. Na- 
tional Surety. Co. v.°U.-S., 123° Fed. 
294, 59 CCA 479 [writ of cert den 191 
U. S. 573 mem, 24 SCt 845 mem, 48 
L. ed.. 307 mem]. (3) Sureties on 
separate instruments for separate 
debts do not become cosureties by 
being codbligees in a bond of indem- 
nity from the debtor for the debts. 
Hutchison v. Roberts, 13 Del. 459, 17 
A 1061. (4) Where several surety 
companies are bound by separate in- 
struments on account of the same 
principal, and the liability of each is 
limited to a proportion of the total 
loss, the suretyship of each company 
is a separate and distinct transaction, 
and the relation of cosuretyship 
among them does not exist and there 
is no right of contribution. Assets 
Realization Co. v. American Bonding 
Co., 88 Oh. St. 216, 102 NE 719, Ann 
Cas1915A 1194. 

19. Coope v. Twynam, Turn. & R. 
426, 12 EngCh 426, 37 Reprint 1164. 

20. Chapman v. Garber, 46 Nebr. 
16, 64 NW 362; Hutchins v. McCau- 
ley, 22 N. C. 399. 


21. Lacy v. Rollins, 74 Tex. 566, 12 
SW 314. i ] 
{a] Tllustration.—Sureties on the 


general bond of a county clerk are not 
cosureties with those on a bond given 
for the safe-keeping and disburse- 
ment of a school fund. Lacy v. Rol- 
lins, 74 Tex. 566, 12 SW 314. 

22. Andrew v. Commercial Sav. 
Bank, 205 Iowa 878, 219 NW 34; El- 


(3) Where one | 


ASs- | 


[a] Illustrations.—(1) The sure- 
ty for a guardian in his general bond 
is cosurety with a surety in a bond 
executed by the guardian upon a de- 
cree for the sale of the ward’s land. 
Elbert v. Jacoby, 8 Bush (Ky.) 542. 
(2) Corporate sureties on a deposi- 
tory bond and individual sureties on 
a similar statutory bond for addi- 
tional deposits are cosureties. An- 
drew v. Commercial Sav. Bank, 205 
Iowa 878, 219 NW 34. (38) Sureties 
on the general bond of a sheriff are 
cosureties on a bond given by him 
with regard to taxes. Burnett v. 
Millsaps, 59 Miss. 333. (4) The sure- 
ties on a sheriff’s bond for the col- 
lection of general taxes are cosureties 
with a surety on another bond for the 
collection of special taxes. Cherry v. 
Wilson, 78 N. C. 164. 


23. Bankers’ Surety Co. v. Wyman, 
141 Iowa 574, 120 NW 116; National 
Surety Co. v. Di Marsico, 55 Misc. 


302,, 105.NYS 272)" Broast: -v..: Inter- 
state Surety Co., 48 S. D. 581, 205 NW 


717; Rudolf v. Malone, 104 Wis. 470, 
80 NW 743. 
[a] Thus, where successive fidel- 


ity bonds are given for the faithful 
discharge of a trust, all the bonds, al- 
though given at different times dur- 
ing the continuance of the trust, are 
cumulative, and the sureties on each 
stand in the relation of cosureties to 
those on all the other bonds. Nation- 
al Surety Co. v. Di Marsico, 55 Misc. 
302, 105 NYS 272. 

[b] Rule applied.—A recital in a 
cumulative executive bond that one 
of the sureties in the prior bond had 
asked to be released therefrom, and 
another had removed from the coun- 
ty, does not show any agreement be- 
tween the parties that the sureties 
on the second bond were to be pri- 
marily liable, and the sureties on the 
two bonds are cosureties. Rudolf y. 
Malone, 104 Wis. 470, 80 NW 743. 

24. Tittle v. Bennett, 94 Ga. 405, 
21 SE 62. 

Taking additional or substituted 
security as discharge of surety see 
supra § 255. 

25. Ala.—Steele v. Mealing, 24 Ala. 
285. 

Ind.—-Taylor v. Russell, 75 Ind. 386. 

Towa.——Bankers’ Surety Co. v. Wy- 
man, 141 Iowa 574, 120 NW 116. 

Ky.—Kellar v. Williams, 10 Bush 


16. 
Lai—Old v. Chambliss, 3 La. Amn. 


205. 

Miss.—Knox v. Vallandingham, 21 
Miss. 526. 

N. C.—Hanner v. Douglass, 57 N. C. 
262. 

Oh.—Smith v. Bing, 3 Oh. 33. 


Pa.—Titzell v. Smeigh, 2 LegChron 
271, 

Tenn.—Moore v. Lassiter, 16 Lea 
630. 

Va.—Langford v. Perrin, 5 Leigh 


*By HARRY ROSEN (8§ 468-527). 


nity in the hands of the other;3+ and, since the re- 
lationship existing between them is one of mutual 
trust and confidence,*? there is imposed on each of 
them a duty to do all in his power to avert or dimin- 
ish the common liability.2 
each, in the absence of other agreement, is equally 


As between themselves 


proportionate share of the debt,?* 
force the other to bear the entire 


(32 Va.) 552. 

[a] Sureties on different bonds 
held not cosureties.—(1) ‘Special bail 
and sureties for the original obliga- 
tion. Hanner v. Douglass, 57 N. C. 
262°" Smith vor Binge 3 eOhies.) 2G) 
Surety for stay of execution, and 
sureties for the original debt. Titzell 
v. Smeigh, 2 LegChron (Pa.) 271. (3) 
Sureties in a supersedeas bond and 
sureties in a replevin bond. Kellar 
v. Williams, 10 Bush (Ky.) 216; Hart- 
welliov.. Smith, 15 Oh, St. 200,05 @) 
Sureties on appeal bond and sureties 
on judgment bond. Cowan v. Duncan, 
Meigs (Tenn.) 470. (5) Surety on 
forthcoming bond after levy and 
surety for original debt. Dunlap v. 
Foster, 7 Ala. 734; Langford v. Per- 
Tiny voy ueieshw (sau Via) 52 a6) mae 
surety for a debt and a surety on a 
replevin bond afterward entered in- 
to. Yoder v. Briggs, 3 Bibb (Ky.) 
228. (7) A surety on the last of two 
replevin bonds and a surety on the 
first. Brooks v. Shepherd, 4 Bibb 
(Ky.) 572. (8) Replevin bail and 
sureties liable for the judgment. 
Taylor v. Russell, 75 Ind. 386. (9) 
A stayor and a surety liable for the 
judgment. Chaffin v. Campbell, 4 
Sneed (Tenn.) 184. (10) Where, un- 
der an execution against a principal 
and his surety, the former buys in the 
property on a twelve, months’ bond, 
the surety on the latter is not a co- 


surety with the other surety. Old v. 
Chambliss; 3).Las Anns "2055" 
26. Hoskins v. Parsons, 1 Mete. 


ae 251; Smith v. Anderson, 18 Md. 


27. Accommodation parties to bills 
and notes see Bills and Notes § 454 
et seq. 

28. See cases infra this section. 

29. South Bend First Nat. Bank 
v. Mayr, 189) Indy 299,) 127. INI! 17% 
Schooley v. Fletcher, 45 Ind. 86; Bow- 
ser v. Rendell, 31 Ind. 128. 


30. See infra § 477. 

Sl. See infra §§ 469-475. 

32. Fishback v. Weaver, 34 Ark. 
569; Shaeffer v. Clendenin, 100 Pa. 
565. 

33. Fishback v. Weaver, 34 Ark. 
569. 

34 U. S.—In re Blanchard, 253 


Fed. 758 [rev on other grounds 262 
Hed.7 5h 

Ky.—Crawford v. Wiedemann, 159 
Ky. 18, 166 SW 595. 

Mo.—Singleton v. Shepherd, (A.) 
183 SW 1077. 

N. Y.—Coburn v. Wheelock, 34 N. 
Y. 440 [aff 42 Barb. 267]. 

Vt.—Wetmore, etc., Granite Co. v. 
Ryle, 93 Vt. 245, 107 A 109. 

{a] Presumptions.—In the ab- 
sence of an agreement there is a pre- 
sumption that, as between cosureties, 
an equal liability was intended. 
Crawford v. Wiedemann, 159 Ky. 18, 
166 SW 595 (holding that a presump- 
tion is not overcome by proof that 
two stockholders deposited unequal 
amounts of stock as collateral in ad- 
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burden;*° yet sureties, who would otherwise be co- 
sureties,*® may agree among themselves that one 
should be primarily liable,** and it is competent for a 
surety to limit the extent of his liability with respect 


to the others.#§ 


[§ 469] C. Recourse to Indemnity to Cosurety*°® 
—l. From Principal—a. Before Mutual Rights of 
Cosureties are Adjusted—(1) Right of Sureties to 
Cosureties are in gen- 
eral entitled to participate equally in all benefits re- 
ceived by any one of their number from the princi- 


Participation in General.‘° 


pal,** such as payments made by 


dition to their indorsements on a cor- 
porate note and that they were un- 
equal owners of stock in the corpora- 
tion). 

35. Mockler v. Lohman, 185 Iowa 
448, 170 NW 744. 

36. See supra § 466. 

87. Hoyt v. Griggs, 164 Iowa 672, 
146 NW 745: 

88. Citizens’ Nat. Bank v. Burch, 
145 N.C. 316,59 SE 71. 

39. As between: 
Accommodation indorsers see Bills 

and Notes § 456 text and note 89. 
Coguarantors see Guaranty § 217. 

40. Right to subrogation see Sub- 

rogation [37 Cye 428]. 
: 41. Makeever v. Barker, 85 Ind. A. 
418, 154 NE 692 [cit Cyc]; Labbe v. 
Bernard, 196 Mass. 551, 82 NE 688, 14 
LRANS "4575 Crisfield v. Murdock, 127 
INSEY.D O15: 27 NE 1046; Leary v. Ches- 
hire, 56 N. C. 170. And see cases in- 
fra notes 42, 43. 

42. Ga.—McLewis vv. 
59 Ga. 644. 

N. -Y.— Davis v. Toulmin, 77 N. Y. 
280; Smith v. Hicks, 1 Wend. 202. 

N. C.—Hall v. Robinson, 30 N. C. 56. 


Furgerson, 


Pa.—McMullin:-v. Penn Tp. Bank, 2, 


Pa. 343; Agnew v. Bell, 4 Watts 31. 

Can.—Macdonald v. Whitfield, 27 
Can. S. C. 94 

fa] Rule applied.—Where a tax 
collector divided the profits of his of- 
fice with one of the sureties on his 
bond, in pursuance of an agreement 
between them, after which the ‘col- 
lector defaults, and the amount of 
profits realized by such surety was 
enough to indemnify all the sureties, 
the cosureties may recover from the 
surety first mentioned the amount 
they have been obliged to pay by rea- 
son of the default. McLewis v. 
Furgerson, 59 Ga. 644. 

43. Robinson v. Brooks, 32 _Ala. 
222; Pinkston v. Taliaferro, 9 Ala. 
547; Doolittle v. Dwight, 2 Metc. 
(Mass.) 561; Harrison v. Phillips, 46 
Mo. 520; Miller v. Sawyer, 30 Vt. 412. 

[a] Rule applied.—(1) A _ surety 
who has paid the debt of a deceased, 
insolvent principal, and laid his claim 
before the orphans’ court at the same 
time that he is suing his cosurety for 
contribution, is liable to his cosurety 
for one half of the amount recovered. 
Pinkston v. Taliaferro, 9 Ala. 547. 
(2) An amount recovered by garnish- 
ment against a bank where a fund 
has been deposited by the principal 
must be regarded as for the use of all 


of the sureties. Harrison v. Phillips, 
46 Mo. 520. 
44. Ala.—Munden v. Bailey, 70 


Ala. 68; Hartwell v. Whitman, 36 Ala. 
712; Steele v. Mealing, 24 Ala. 285; 
White v. Banks, 21 Ala. 705, 56 AmD 
283; Bell v. Lamkin, 1 Stew. & P. 460. 
Ind.—Whiteman v. Harriman, 85 
Ind. 49; Whitehead v. Pitcher, 13 
Ind. 141; Makeever v. Barker, 85 Ind. 
A. 418, 154 NE 692 [cit Cyc]. 
Towa.—Hoover v. Mowrer, 84 Iowa 
43, 50 NW 62, 35 AmSR 293; Rein- 
hart v. Johnson, 62 Iowa 155, 17 NW 
452. 
Kan.—People’s State Bank v. T’Mil- 
ler, 85 Kan. 272, 116 P 884. 
Ky.—Barker v. Boyd, 71 SW 528, 24 
KyL 1389. 


366; 


PRINCIPAL AND SURETY 


[§§ 468-469 


collected from him by suit ;4* and they are entitled to 
the benefit of any security or indemnity which has 
been received by a cosurety from the principal,** or 
of the proceeds of any such security or indemnity,*® 


whether such security or indemnity has been re- 


indirectly.*® 


the latter,*+? or 


La.—Smith v. Conrad, 15 La. Ann. 
579. 

Me.—Scribner v, Adams, 73 Me. 541. 

Md.—Hilleary v. Hurdle, 6 Gill 105. 

Mass.—Labhe v. Bernard, 196 Mass. 
551, 82 NE 688, 14 LRANS 457; Shel- 
don v. Welles, 4 Pick. 60; Bachelder 
yv. Fiske, 17 Mass. 464. 

Mich.-Roeder v. Niedermeier, 112 
Mich. 608, 71 NW 154. 

Minn.—Schmidt vy. Coulter, 6 Minn. 


492. 
Miss.—Stanwood v. Clampitt, 23 
Miss. 372. 
Mo.—McCune v. Belt, 45 Mo. 174. 
N. H.—Currier vy. Fellows, 27 N. H. 
Brown v. Ray, 18 N. H. 102, 45 


Lowe v. Smart, 5 N. H. 353. 
ZOveING adie 


AmD 361; 
N. J.—Paulin v. Kaighn, 


L. 480 

N. Y.—Davis v. Toulmin, U7 N.Y 
280; Boyer v. Marshall, 8 NYSt 233. 

N. C.—Parham yv. Green, 64. N.C. 
436; Leary v. Cheshire, 56 N. C. 170; 
Gregory v. Murrell, 37 N. C. 233; Fa- 
gan v. Jacocks, 15 N. C. 263. 

Oh.—Farmers’ Nat. Bank v. Teeters, 
31 Oh. St, 36; Butler. v.> Birkey, 13 
Oh. St. 514; Niece v. Rogers, 14 Oh. 
Gin. Ct.646,: Oh. 2 Cire Dee (6712 


Or.—Farmers’, etc., Nat. Bank v. 
Snodgrass, 29 Or. 395, 45 P 758, 54 
AmSR 797. 


Pa.—Shaeffer v. Clendenin, 100 Pa. 
oy Adams v. De Frehn, 27 Pa. Super. 
184. 

Tenn.—Bobbitt v. Flowers, 1 Swan 
Baa 

*Tex.—Glasscock v. Hamilton, 62 
Tex. 143; Urbahn v. Martin, 19 Tex. 
Civ. A. 93, 46 SW 291. 

Vt.—Flanagan v. Post, 45 Vt. 246; 
Aldrich v. Hapgood, 39 Vt. 617; Miller 
v. Sawyer, 80 Vt. 412; Whipple v. 
Briggs, 28 Vt. 65. See also Hinsdill 
v. Murray, 6 Vt. 136 (property re- 
ceived as indemnity against joint lia- 
bility of cosureties). 


Va.—McMahon v: Fawcett, 2 Rand. 
(23 Va.) 514, 14 AmD 796. 

Ww. Va v. Hall, 24 W. 
Va. 249, 


Eng.—Greenwood v. Francis, [1899] 


1 Q. B. 312; Berridge v. Berridge, 44 
oe D. 168; Steel v.. Dixon, 17 Ch. D. 
a 


Ont.—Trerice v. Burkett, 1 Ont. 80; 
Moorhouse v. Kidd, 25 Ont. A. 221 
[dism app 28 Ont. 351. 

“The sharing of indemnity is mere- 
ly another method of enforcing con- 
tribution or making each pay ratably 
on the loss based on the same rule of 
equity that equality is equity.” As- 
sets Realization Co. v. American 
Bonding Co., 88 Oh. St. 216, 258, 102 
NE 719, AnnCas1915A 1194, 

[a] Particular forms of security.— 
(1) Commercial paper. Munden vy. 
Bailey, 70 Ala. 68 (promissory note); 
Hartwell v. Whitman, 36 Ala. 712 
(draft); Adams vy. De Frehn, 27 Pa. 
Super. 184. (2) Deed of trust. ! Bell 
v. Lamkin, 1 Stew. & P. (Ala.) 460. 
(3) Land. Roeder v. Niedermeier, 112 
Mich. 608, 71 NW 154;  Urbahn v. 
Martin, 19 Tex. Civ. A. 93, 46 SW 291. 
(4) Mortgage. Steele v. Mealing, 24 
Ala. 285; Whiteman vy. Harriman, 85 
Ind. 49; Whitehead v. Pitcher, 13 Ind. 
141; Barker v. Boyd, 71 SW 528, 24 


KyL 1389; Hilleary v. Hurdle, 6 Gill 
(Md.) 105; Sheldon v. Welles, 4 Pick. 
(Mass.) 60; Stanwood v. Clampitt, 23 


ceived before*® or after*? the surety receiving the 
security or indemnity has entered into the rela- 
tion, and whether it has been received directly or 
As the rule is sometimes otherwise 
stated in some jurisdictions, under statutory pro- 
visions,*® it would seem that security®® or indem- 


Miss. 372; Farmers’ Nat. Bank v. Tee- 
ters, 31 Oh. St. 36; Farmers’, etc., Nat. 
Bank v. Snodgrass, 29 Or. 395, 45 P 
758, 54 AmSR 797; Bobbitt v. Flowers, 
1 Swan (Tenn.) 511; Moorhouse v. 
Kidd, 25 Ont. A. 221 [aff 28 Ont. 35]. 
(5) Policy of insurance. Scribner v. 
Adams, 73 Me. 541; Berridge v. Ber- 
ridge, 44 Ch. D. 168. 

{b] Surety must bring into hotch- 
pot for the relief of the common bur- 
den any indemnity which he has re- 
ceived from the principal. .Steel v. 
Dixon, 17 Ch. D. 825. 

{c] Effect of participation. — 
Where one of two sureties paid the 
principal’s debt and took a deed to 
land in satisfaction of his claim 
against the principal, his cosurety’s 
note to him for half of the amount 
paid is secured by one half of the 
land. People’s State Bank v. T’Mil- 
ler, 85 Kan. 272, 116 P 884. 

{d] Limit of participation. -— 
Where, prior to plaintiff and defend- 
ant becoming sureties, defendant had 
taken a deed of trust from the prin- 
cipal to secure the principal’s per- 
sonal debt to himself, after which 
the principal gave defendant a deed 
of trust to indemnify him as surety, 
which included the same and other 
land, plaintiff was entitled to the 
benefit of the indemnity only to the 
extent of half the value of the land 
not included in the first deed of trust. 
Chappell v. John, 45 Colo. 45, 99 P 
44, 1382 AmSR 134, 16 AnnCas 854. 

45. Cal. Williams v. Riehl, 127 
Cal. 365, 59 P 762, 78 AmSR 60. 

JInd.—Kelso v. Kelso, 16 Ind. A. 615, 
44 NE 1013, 45 NE 1065. 

Me.—Titcomb v. McAllister, 81 Me. 
399" Lt A315) 

Mo.—Mosely vy. Fullerton, 59 Mo. 
A. 143. 

N. J.—Wolcott v. Hagerman, 50 N. 
J. L. 289, 138 A 605; Paulin v. Kaighn, 
29) NEWS NL: 5 480° 

N. Y.—Crisfield v. Murdock, 127 N. 
Y. 315, 27 NE_1046. 

Philippine: Lack v. Alonso, 14 
Philippine 630. 

Vt.—Miller v. Sawyer, 30 Vt. 412. 

ein —In re Arcedeckne, 24 Ch. D. 


of Surplus remaining after sale 
of mortgaged property should be di- 


vided proportionately between the 
sureties. Lack vy. Alonso, 14 Philip- 
pine 630. 


46. Niece v. Rogers, 14 Oh. Cir. Ct 
646, 7 Oh. Cir. Dec. 671. 

Agreement indemnifying one of co- 
sureties see infra § 471. 

47. Cal.—Burr v. Gardella, 53 Cal. 
A... 377, 200.P 493; 

Mo.—McCune v. Belt, 45 Mo. 174, 

N. J.—Paulin v. Kaighn, ZO Needs 
L. 480. 

N. C.—Parham v. Green, 64 LN. Cr 
436; Gregory v. Murrell, 37 INR ise 
Fagan v. Jacocks, 15"N. €. 263: 

Oh.—Niece v. Rogers, 14 Oh. Cir. 
Ct. 646, 7 Oh. Cir. Dec. 671. 

Security or indemnity intended for 
benefit of one surety see infra § 471. 
48. Steele v. Brown, 18 Ala. 700. 

49. See statutory provisions. 

50. _ Ark.—Rose vy. Million, 147 Ark, 
530, 228 SW 376. 

Ind. —Sanders v. Weelburg, 107 Ind. 
266, 7 NE 573. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Aor- 


§§ 469-470] 


nity®? obtained by one surety inures to the benefit of 
The cosurety receiving the secu- 
rity or indemnity is regarded as oceupying the posi- 
tion of a trustee for the others,®? with all the duties 
ineident to such relation;®? and it makes no differ- 
ence that it was given to him without the knowledge 
of the others.°¢ However, a purchase of the princi- 
pal’s property by a surety, if made in good faith and 
for a reasonable consideration, will not give his co- 


all the cosureties. 


sureties any rights therein.*® 


If cosureties have paid unequal amounts, they are 
entitled to participate in proportion to the amounts 


they have paid.*® 
Sharing consideration for 


Iowa.—Hoover v. Mowrer, 84 Iowa 
43, 50 NW 62, 35 AmSR 293. 
ASO aly ttle nani v. Taft, 110 Mass. 
N. Y.—Sherman vy. Foster, 158 N. 
Y. 587, 53 NE 504. 
Aes Spica banca v. Stewart, 24 Oh. St. 
Tex.—Lacy v. Rollins, 74 Tex. 566, 
12 SW 314. 
Vt.—Flanagan v. Post, 45 Vt. 246; 


Whipple v. Briggs, 30 Vt. 111; Bish- 
op v. Catlin, 28 Vt. 71. 
W. Va.—Boughner y. Halli, 24 W. 


Va. 249. 
[a] Mortgage need not be re- 
formed.—Rose v. Million, 147 Ark. 


530, 228 SW 376. 

51. Broussard v. Mason, 187 Mo. 
A. 281, 173 SW 698; Gregory v. Mur- 
rell, 37 N. C. 233; Miller v. Sawyer, 
. See also Owen v. Mc- 
Gehee, 61° Ala. 440 (advantages). 

fa] All jointly bound have the 
benefit of indemnity taken by one 
surety. Barker v. Boyd, 71 SW 528, 
24 KyL 1389 (indemnity inures to the 
benefit of all jointly bound). 

52. Ala.—Taylor v. Morrison, 26 
Ala, 728, 62 AmD 747; Steele v. Brown, 
18 Ala. 700; Pinkston vy. Taliaferro, 
9 Ala. 547. 

Ind.—Sanders v. Weelburg, 107 Ind. 
266, 7 NE 573. 

Miss.—Dennis v. Gillespie, 24 Miss. 
581. 

Mo.—Harrison v. Phillips, 46 Mo. 
520; Broderick v. Lucas, (A.) 182 SW 
154. 

N. Y.—Rathbone v. Stocking, .2 
Barbi 353 

N. C.—Hall v. Robinson, 30 N. C. 
56 : 


~ Oh.—Wilson v. Stewart, 24 Oh. St. 
504; Carpenter v. Kelly, 9 Oh. 106. 
See also American Surety Co. v. 
Boyle, 65 Oh. St. 486, 68 NE 73 (rec- 
ognizing rule). 

Tex.—Urbahn v. Martin, 19 Tex. 
Civ. A. 93, 46 SW 291. 

See In re Koch, 148 Wis. 548, 560, 
134 NW 663 (quasi trustee). 

“Both in law and equity, a cosure- 
ty is a quasi-trustee for his asso- 
eiates of all special advantages he 
acquires from the principal debtor,— 
either in adversary proceedings or 
otherwise,—for the benefit of the 
bearers of the common burden, with 
all the duties incident to such rela- 
tion. He cannot specially profit out 
of it. He is liable for loss proximate- 
ly caused to his associates by failure 
to honestly and with reasonable care 
perform his legal duty to his asso- 
ciates,—to reasonably conserve his 
special advantages for the common 
benefit; this having regard to acts 
of omission as to facilities under his 
eontrol, or commission respecting 
fraudulently or negligently dissipat- 
ing the means of paying the princi- 
pal debt, or indemnity for losses oc- 
casioned by failure to pay... . . The 
duty in this regard is as strictly le- 
gal, though based on equitable prin- 
ciples, as it is plainly moral.” In re 
Koch, supra. 

{a] Reason for rule.—‘'The sure- 
ty who receives indemnity from the 
property of the principal is treated as 
4 trustee for his so-sureties either 


indemnity. Where, 
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however, a surety has obtained indemnity by the 
payment of a consideration, his cosurety cannot 
claim the benefit thereof without paying his pro- 
portion of such consideration.>* 

Restraining relinquishment. A bill in equity may 
be maintained to restrain the relinquishment of such 
security by the surety possessing it.5§ 

[ § 470] (2) Distinct Debts or Obligations. 
curity has been given to a surety for the benefit of all 
the sureties for a particular obligation, he cannot 
apply it to a separate debt of the principal to him- 
but a surety having an individual claim 


If se- 


against the principal,®° or being surety for the same 


because of the presumption that he 
obtained it for the equal benefit of all, 
or because the diminution of the prop- 
erty of the principal, and the conse- 
quent diminution of his ability to dis- 
charge his primary obligation, would 
operate as a fraud upon the co-sure- 
ties if the special indemnity is ob- 
tained without their consent.” Amer- 
ican Surety Co. v. Boyle, 65 Oh. St. 
486, 493, 68 NE 73. 

[b] Pretended sale of security by 
holder to himself is a nullity, the se- 
curity remaining subject to the trust 
in favor of the cosureties. Broderick 
v. Lucas, (Mo. A.) 182 SW 154. 

[c] Property purchased by surety 
on foreclosure by creditor, 
agreement to hold the same for the 
benefit of the cosureties, is impressed 
with a trust for the benefit of the 
others. Steele v. Brown, 18 Ala. 700. 

538. Sanders v. Weelburg, 107 Ind. 
266, 7 NE 573; Carpenter v. Kelly, 
9 Oh. 106, 107; In re Koch, 148 Wis. 
548, 1384 NW 663. 

“He is bound by the obligations 
which attach to a trustee to use hon- 
esty, good faith, and due discretion, 
in their management. He may not 
abandon them without cause, nor neg- 
ligently omit the steps necessary to 
render them available. But if they 
require the exercise of judgment in 
their management, he is to be pro- 
tected like a trustee, who acts with 
integrity and ordinary prudence.” 
Carpenter v. Kelly, supra. 

[a] Duty to account.—Brown v. 
Conway, 201 Iowa 117, 206 NW 665. 
Duty of trustee to account generally 
see Trusts [39 Cyc 464 et seq]. 

[b] Constructive fraud (1) of a 
surety in securing the consent of a 
cosurety to compromise without dis- 
closing the advantage obtained ren- 
ders the former liable to share the 
advantage with the cosurety. In re 
Koch, 148 Wis. 548, 134 NW 663. (2) 
Individual profit by trustee generally 
see Trusts [39 Cyc 296 et seq]. 

[c] Surety is responsible for prof- 
its and losses which the care and dili- 
gence for which trustees are bound 
might have prevented. Steele v. 
Brown, 18 Ala. 700. 

Duties and liabilities of trustees 
generally see Trusts [39 Cyc 293 et 
seq]. 

54. Steele v. Brown, 18 Ala. 700; 
Cannon v. Connaway, 5 Del. Ch. 559; 
Hoover v. Mowrer, 84 Iowa 43, 50 NW 
62, 35 AmSR 293; Steel v. Dixon, 17 
Ch) D825. 


55. Crompton v. Vasser, 19 Ala. 
259; Keiser v. Beam, 117 Ind. 31, 19 
NE 534; Elrod y. Gastineau, 124 Ky. 
609, 99 SW 903, 30 KyL 803; Miller 


v. Lilly, 87 W. Va. 608, 105 SE 826, 
829: [eit Cyc]. 

{a] MTllustrations.— (1) Purchase 
at execution sale. Crompton v. Vas- 
ser, 19 Ala, 259: (2) Private sale. 
Keiser v. Beam, 117 Ind. 31, 19 NE 
534. ‘ 

{b] That property might have 
greater value than the price paid does 
not deprive the surety of his rights 
therein if such price is a reasonable 


one Keiser v. Beam, 117 Ind. 31, 
19 NE 534. 
{[c] Surety has right to purchase 


under 


principal on another distinct obligation,®+ is under 


the property of the principal at a fair 
and reasonable price in an open and 
fair way. Miller v. Lilly, 87 W. Va. 
608, 105 SE 826, 829 [cit Cyc]. 

56. Whitehead v. Pitcher, 13 Ind. 
141; Brooks v. Fowler, 14 N. H. 248; 
Bolln v. Metcalf, 6 Wyo. 1, 42 P 12, 
44 P 694, 71 AmSR 898; Berridge v. 
Berridge, 44 Ch. D. 168. And see Don- 
nels v. Edwards, 2 Pick. (Mass.) 617 
(security given to two sureties is 
held by them in proportion to their 
respective demands against the prin- 
cipal). 

57. White v. Banks, 21. Ala. 705, 
56 AmD 283. 

58. Sheehan vy, Taft, 110 Mass. 331. 

Effect of relinquishment or loss of 
security see infra § 490. 

59. Steele v. Mealing, 24 Ala. 285; 
Hoover v. Mowrer, 84 Iowa 43, 50 NW 
62, 35 AmSR 293; Sherman y. Foster, 
158 N. Y. 587, 53 NE 504; Whipple 
v. Briggs, 30 Vt. 111; Hinsdill v. Mur- 
Bae Vt. 186. And see cases infra 

[a] Assurance by surety to his 
cosurety, relied on by the cosurety, 
that property received by the surety 
from the principal in failing circum- 
stances was security for their joint 
liability, prevents the surety, even 
with the consent of the principal, 
from applying the property to a sep- 
arate liability. Hinsdill v. Murray, 6 
Vit L36. 

60. Colo.—Chappell v. John, 45 
Colo. 45, 99 P 44, 182 AmSR 134, 16 
AnnCas 854. 

Ill.—Jester v. Carse, 71 Ill. 23. 

Mo.—McCune vy. Belt, 45 Mo. 174. 

N. H.—Brown v. Ray, 18 N. H. 102, 
45 AmD 361. 

Tex.—Sanders v. Wettermark, 20 
Tex. Civ. A. 175, 49 SW 900. 

Hng.—Mackreth v. Walmesley, 51 
L. T. Rep. N. S. 19. 

{a] Reason for rule.—The securi- 
ty may be applied to the personal de- 
mand of the surety before being ap- 
plied to the common obligation of the 
cosureties because the former is a 
present debt while the latter is but 
a contingent liability. Brown v. Ray, 
18 N. H. 102, 45 AmD 3861. 

[b] Surety’s renewal of surety- 
ship contract with knowledge of in- 
demnity given to a cosurety on the 
latter’s separate debt justifies the 
application of the indemnity to the 
payment of such separate debt with- 
out prior distribution among the co- 
sureties. Sanders v. Wettermark, 20 
Tex. Civ. Al 175, 49S w 900. 

[ce] Concealment of arrangement 
by a surety under which a separate 
debt of the principal was paid to him 
out of the proceeds of the loan as to 
which he and another were cosure- 
ties held not prejudicial to the co- 
surety requiring application of the 
payment to the obligation of the co- 
surety. Mackreth v. Walmesley, 51 L. 
MWe pu ING. eo: 

61. Titcomb v. McAllister, 81 Me. 
399, 17 A 315; Urbahn v. Martin, 19 
Tex. Civ. A. 93, 46 SW 291. 

[a] Otherwise stated, the rule is 
that a cosurety who is also surety 
for the same principal on a differ- 
ent liability has a right to take in- 
demnity from the principal against 
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no duty to share the security or indemnity obtained 
by him from the principal with his cosureties on the 
joint obligation, if it is insufficient to indemnify him 
as to his individual claim or as to the separate sure- 
tyship obligation, except as to individual demands 
against the principal purchased or arising after en- 
tering into the relation.°? Payment or security giv- 
en for the benefit of sureties liable for a particular 
debt or obligation is not available to sureties who 
are liable for a distinct debt or obligation, although 
for the same principal.** Where the surety takes 
security to indemnify himself as surety on several 
debts, on which he is surety with different cosure- 
ties, and such security is insufficient to satisfy all 
of the debts, it should be appled on all of them in 
the proportion that each bears to the aggregate 
sum.°# 

[§ 471] (38) Security Given for Benefit of One 
Surety. A surety may, at the time of entering into 
the relation, stipulate for security or indemnity for 
his exclusive benefit,®® and in the absence of imposi- 
tion or fraud,®® or a showing that the security or 
indemnity was intended for the benefit of all,°7 the 
cosureties have no right to participate in the security 
or indemnity thus obtained,°® except to the extent of 
the surplus remaining after the exoneration of the 
surety obtaining it.2® On the other hand, where the 


loss on the latter liability in which 
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that security obtained by a surety 


[§§ 470-472 


security or indemnity so obtained is without the 
knowledge or consent of one becoming a cosurety at 
the same time as the surety receiving the security or 
indemnity,’° or of one becoming surety with the un- 
derstanding that the other will also become a cosure- 
ty with him,*! or without the knowledge of one sub- 
sequently becoming surety on the some obligation and 
knowing that the other is already a surety thereon, 
the security or indemnity inures to the benefit of 
all,7? and security given to a surety after entering 
into the relation’? inures equally to the benefit of 
all even though intended for the sole benefit of the 
one to whom it was given,’* unless the other sure- 
ties consent to the arrangement, in which case they 
waive their right of participation.*® Of course, sure- 
ties may, by agreement, renounce their right to take 
the benefit of any securities they may respectively 
obtain.?® 

[§ 472] (4) Rights as to Third Persons.‘7 The 
right of a surety to security given to a cosurety is 
superior to the rights of subsequent judgment cred- 
itors of the principal’® or of the cosurety.*? On the 
other hand, it has been held that, where the security 
given to the sureties is in the form of an absolute 
deed to land, the rights of one levying execution on 
the undivided interest of one of the sureties in such 
land are unaffected by the rights of the cosureties.*° 


74 Cal.—National Bank of Com- 


indemnity another cosurety has no 
right to participate. Urbahn v. Mar- 
tin, 19 "Tex. Civ.cA. 93, 46 SW. 291. 

62. Brown v. Ray, 18 N. H. 102, 45 
AmD 361. 

[a] Assignment of principal’s 
claims against the creditor or obligee 
to satisfy a subsequent debt to one 
of the sureties is held subject to the 
equitable rights of the cosureties. 
Labbe v. Bernard, 196 Mass. 551, 82 
NE 688, 14 LRANS 457. 

Cross references: 

Right of surety: 
Against creditor or obligee see su- 
pra § 374. 
To subrogation see Subrogation [37 
Cye 402 et seq]. 
Sureties on builders’ bonds see Build- 
aed and Construction Contracts § 
iO 

63. Del.—Hutchison v. Roberts, 13 
Del. 459, 17 A 1061. 

Oh.—Assets Realization Co.  v. 
American Bonding Co., 88 Oh. St. 
216, 102 NE 719, AnnCas1915A 1194. 

Tex.—Lacy vy. Rollins, 74 Tex. 566, 
12 SW 314. 

Vt.—Somers vy. Johnson, 57 Vt. 274. 

Va.—Conrad v. Smith, 91 Va. 292, 
21 SE 501. 


64. Ky.—Moore v. Moberly, 7 B. 
Mon. 299; Goodloe v. Clay, 6 B. Mon. 
236. 


Minn.—Mueller v. Barge, 54 Minn. 
314, 56 NW 36. 

Mo.—Hayden vy. Cornelius, 12 Mo. 
B21. 

N. H.—Brown v. Ray, 18 N. H. 102, 
45 AmD 361. 

N. Y.—Rathbone vy. Stocking, 2 
Barb. 135. 


Oh.—Wilson v. Stewart, 24 Oh. St. 
504. 
65. Security Sav. Bank v. Peddi- 


cord, 196 Iowa 215, 194 NW 79; Serib- 
ner vy. Adams, 73 Me. 541; McDowell 
County v. Nichols, 131 N. C. 501, 42 
SEHn938> “Longiv. Barnett, 38 oN2aC. 
631; Moore v. Moore, 11 N. C. 358, 15 
AmD 523. See also Thompson vy. 
Adams, Freem. (Miss.) 225 (recogniz- 
ing rule). 

66. Security Sav. Bank v. Peddi- 
cord, 196 Iowa 215, 194 NW 79; Mc- 
Dowell County vy. Nichols, 131 N. C. 
501, 42 SE 938; Moore v. Moore, 11 
N. C. 858, 15 AmD 523. See also Hoov- 
er v. Mowrer, 84 Iowa 438, 50 NW 62, 
25 AmSR 293 (holding that the rule 


inures to the benefit of all applies to 
all cases where the surety attempts 
by fraud or unfair dealings to ob- 
tain advantage over his cosurety). 

67. Security Sav. Bank v. Peddi- 
cord; 196 Towa 215,'°194-NW_ 79; 
Thompson v. Adams, Freem. (Miss.) 
225; Moore v. Moore, 11 N. C. 358, 15 
ele 523. See also supra § 470 note 

68. Security Sav. Bank v. Peddi- 
cord, 196 Iowa 215, 194 NW 79; Lath- 
am v. Brewer, 201 Mo. A. 469, 211 SW 
906; McDowell County v. Nichols, 131 
N. C. 501, 42 SE 938; Moore v. Moore, 
LMNs Cin Sb elo AmD. 523. 

fa] On refusing to join in de- 
mand for security from the principal, 
a surety has no right to pnarticipate 
in security obtained by a cosurety for 
his sole protection as a condition pre- 
cedent to his becoming suréty. Se- 
curity Sav. Bank v. Peddicord, 196 
Iowa 215, 194 NW 79. 

69. McDowell County v. Nichols, 
131 N. C. 501, 42 SE 9388; Moore v. 
Moore, 11_N. C. 358, 15 AmD 523. 

70. Hoover v. Mowrer, 84 Iowa 43, 
50 NW 62, 35 AmSR 293; People’s 
State Bank v. T’Miller, 85 Kan. 272, 
116 PB 884. 

71. Niece v. Rogers, 14 Oh. Cir. Ct. 
646, 7 Oh. Cir. Dec. 671. 

[a] Well considered case.—Niece 
v.. Rogers, (14), Oh;) Cir: Ct. 646, °7 :Oh. 
(Opoy ue 
Illustration.— Where a surety 
signed with the understanding that 
the principal should obtain another 
surety thereon, and a second surety, 
with the knowledge that the first had 
signed with such an understanding, 
afterward signed the note as surety, 
but before signing and as a condition 
precedent thereto and without the 
knowledge of the first surety required 
the principal to give him indemnity, 
such indemnity inured equally to the 
benefit of both sureties. Niece v. 
Rogers, 14 'Oh.) Cir. Ct. 646;57% 'Oh. 
Cir. Dec. 671. 

72. Steel v. Dixon, 17 Ch. D. 825. 

[a] It is immaterial that the se- 
curity was taken by virtue of a bar- 
gain entered into between the co- 
surety and the debtor at the time of 
entering into the relation, such se- 
curity inuring equally to the benefit 
of all. Steel v. Dixon, 17 Ch. D. 825. 

73. See supra § 469 note 47. 


merce v. Schirm, 3 Cal. A. 696, 86 P 


ee 
C.—Gibson v. Shehan, 5 App. 391, 
28 OERA 400. 
lowa.—Hoover v. Mowrer, 84 Iowa 
43, 50 NW 62, 35 AmSR 293. 
Kan.—Siebert v. Thompson, 8 Kan. 


Me.—Scribner v. Adams, 73 Me. 541. 

Minn!—Mueller v. Barge, 54 Minn. 
314, 56 NW 386. 

Mo.—McCune v. 
Paulin v. Kaighn, 29 N. J. L. 


Belt, 45 Mo. 174. 


480. 

Oh.—Butler v. Birkey, 13 Oh. St. 
514. See also American Surety Co. v. 
Boyle, 65 Oh. 486, 68 NE 73 (recogniz- 
ing rule). 
anes .—Schaeffer v. Clendenin, 100 Pa. 

Tex.—Glasscock v. Hamilton, 62 
Tex. 143. 


Vt.—Aldrich v. Hapgood, 39 Vt. 617. 

Va.—Tarr v. Ravenscroft, 12 Gratt. 
(53 Va.) 642. 

[a] Surety’s authority to sell col- 
lateral and the right to purchase it 
himself does not affect the relative 
rights of the cuosureties, or authorize 
the application of the proceeds of the 
sale free from the claim of a cosure- 
ty. Broderick v. Lucas, (Mo. A.) 182 
SW 154. 

[b] “Equality is equity” is the 
basis of the rule. Baber vy. Hanie, 
roe oN: C. 588; 596, 80 SH.67, 12) ALR 

Application of security to separate 
debt of principal to cosurety see su- 
pra § 470. 

Bae Tyus v. De Jarnette, 26 Ala. 

76. Security Sav. Bank y. Peddi- 
cord, 196 Iowa 215, 194 NW 79; Mc- 
Dowell County v. Nichols, 131 N. C. 
501, 42 SE 938; Long v. Barnett, 38 
N.C. 634% 

77. Generally see supra §§ 462-464. 

78. Bobbitt v. Flowers, 1 Swan 
(Tenn.) 511. See also Leonard v. 
Black, (Ont.) 4 CanLJ 260 (where a 
fund was ordered paid into court 
pending trial of issue as to whether 
security was intended for the benefit 
of all sureties on two bonds or for the 
benefit of the sureties on one bond 


only). 
Trerice v. Burkett, 1 Ont. 80. 


79. 
80. Jewett v. Bailey, 5 Me. 87. 


— 


For later cases, developments aid changes in the law see cumulative Annotations, same title, page and note number. 


§§ 472-477] 


As against the creditors of the principal, a surety is 
entitled to security held by a supplemental surety.*+ 
Security given to a surety can be followed by his co- 
sureties into the hands of third persons, if it can be 
done without injury to the latter,8? or if such third 
persons have acquired their interests with notice of 
the cosureties’ rights.§* 

[§ 473] b. After Mutual Rights of Cosureties Are 
Adjusted. After the creditor has been paid, and the 
cosureties have adjusted their rights and liabilities 
as to each other, the equities between them cease, 
each becoming an independent creditor of the prin- 
cipal for the amount paid by such surety, so that any 
security®* or funds*® thereafter received by one of 
them from the principal do not inure to the benefit 
of the others. But the rule has been held to be oth- 
erwise when the principal is a state collector.*® 

[§ 474] 2. From Creditor. A surety, to whom the 
creditor has turned over securities in his possession 
upon payment of the debt, holds them, as a trustee,*7 
for the benefit of his cosureties.*8 On the other 
hand, it has been held that, where a surety paying 
the debt purchases property on the foreclosure of a 
mortgage assigned to him by the creditor, he holds 
the property free from any trust for his cosurety,®® 
although he is chargeable with the fair cash value 
of the property at the time of the sale, less any ex- 
penses incurred in the foreclosure, in arriving at a 
basis for contribution.®°® 

[§ 475] 3. From Third Persons. The rule, that 


PRINCIPAL AND SURETY 


[50 C.J.] 285 


any security or indemnity given to one cosurety in- 
ures to the benefit of all,?! has been held to apply 
only to that given by the principal, and does not. ap- 
ply to security or indemnity given by a third per- 
son,** except that whatever security or advantage 
the surety receives from a third person, in conse- 
quence of the suretyship, he must apply to the re- 
hef of his cosureties.?? 

[§ 476] D. Recourse to Security to Creditor or 
Obligee from Cosurety.°* A surety paying the prin- 
cipal obligation is not entitled to the benefit of se- 
curity given to the creditor or obligee by a cosurety 
as collateral on the principal indebtedness®® or as se- 
eurity for the latter’s indorsement.°* On the other 
hand, it has been held that a surety paying more than 
his share of the common liability is entitled to such 
security, either by assignment®? or subrogation,®® 
but only to the extent to which he may compel con- 
tribution by his cosurety,®® in respect of the particu- 
lar portion of the debt which the cosurety’s security 
was given to secure.! 

[§ 477] E. Contribution’—1. Right to Contribu- 
tion in General. It is well settled that, as between 
cosureties,*? there exist a reciprocal right and lia- 
bility to contribution in favor of the surety paying 
more than his proportionate share* of a common ob- 
ligation,® to the extent of the excess paid,® in order 
to equalize the common burden,’ providing, however, 
that the obligation so paid is valid and existing 
against the principal or the cosurety.® 


given to the creditor by a cosurety, 


[a] Written promise not under 90. Livingston v. Van Rensselaer, 
seal to reconvey on principal’s pay- | supra. 
ment of debt is insufficient to make 91. See supra § 469. 
deed a mortgage. See Mortgages § 92. Hutchison v. Roberts, 13 Del. 


83. 
81. Butler v. Birkey, 13 Oh. St. 514. 
82. MHinsdill v. Murray, 6 Vt. 136. 
83. Menzies v. Kennedy, 23 Grant 


Ch. (Ont.) 360. 

84. Mich.—Campau Vv. Detroit 
pene Club, 135 Mich. 575, 98 NW 
67. 


N. H.—Hall v. Cushman, 16 N. H. 
462, 48 AmD 562. 

Tex.—Urbahn v. Martin, 19 Tex. 
Civ. A. 93, 46 SW 291; Tabor v. Cock- 
rell, (Civ. A.) 16 SW 786. 

Wyo.—Cramer v. Redman, 10 Wyo. 
328, 68 P 10038. 

Eng.—In re Arcedeckne, 24 Ch. D. 


709. 

85. Gould v. Fuller, 18 Me. 364; 
Messer v. Swan, 4 N. H. 481. See also 
Harrison v. Phillips, 46 Mo. 520 


(recognizing rule). 
86. Harrison v. Phillips, supra. 
[a] Reason for rule.—‘'That col- 
lections by a public officer, from the 
moment they come into his hands, be- 
come the property of the public au- 
thority for whose use they are col- 
lected. . . . The demand of se- 
curity for the faithful collection 
and paying_-over its proceeds 


can in no legitimate way be construed. 


as a yielding up by the State of its 
title to what is collected for its own 
USe: aes oe om he deposit! vofy -the 
property of the State in the Savings 
Association created a right in the 
State to follow it-up and compel the 
association to account for it. . . . 
The State having compelled the sure- 
ties to pay a liability which this fund, 
if collected, would have extinguished 
in part, 1t should in equity be treated 
as transferred to such_ sureties.” 
Harrison v. Phillips, 46 Mo. 520, 526, 
527 (holding that funds recovered by 
one surety by garnishment against a 
bank having a state collector’s funds 
on deposit are held by him in trust 
for the others). 

87. Milner v. Eskridge, 62 Colo. 
4305 163 eel rds 

88. Milner v. Eskridge, supra. 

89. Livingston v. Van Rensselaer, 
6 Wend. (N. Y.) 63. 


459, 17 A. 1061 [aff'6) Del; Ch. 142, 11 
A 48]; American Surety Co. v. Boyle, 
65 Oh. St. 486, 63 NE 73; Leggett v. 
McClelland, 39 Oh. St. 624. 

[a] Wages of minor son of prin- 
cipal debtor are in this category 
where the statute permits the minor 
to sue for wages as though of full 


age. Goodman v. Keel, 19 Alta. L. 
709, [1923] 4 DomLR 468% 3 West 
Wkly 789. 

[b] Beason for rule.—The surety 


who obtains special indemnity from 
a stranger to the obligation is not 
charged as a trustee for his co-sure- 
ties because no injury is done them, 
the ability of the principal to dis- 
charge his primary obligation not be- 
ing diminished.” American Surety 
Co. v. Boyle, 65 Oh. St. 486, 493, 63 
NE 73. 

{c] Bule applied to indemnity fur- 
nished by a surety company to whom 
the principal paid a premium. Ameri- 
can Surety Co. v. Boyle,’ 65 Oh. St. 


| 486, 68 NE 73. 


93. Labbe v. Bernard, 196 Mass. 
551, 82 NE 688. 

[a] Tllustration.—Where one of 
the sureties on a building contract 
completed the building operation on 
the default of his principal, the mon- 
ey received from the owner inured to 
the benefit of the cosureties. Labbe 
v. Bernard, 196 Mass. 551, 82 NE 688, 
14 LRANS 457. 

Rights of sureties on builders’ 
bonds see Building and Construction 
Contracts § 195. 

94. To what surety is subrogated 
see Subrogation [37 Cyc 414 et seq]. 

95. Bowditch v. Green, 3 Metc. 
(Mass.) 360. 

{a] Basis of rule.—On payment of 
the principal obligation the credi- 
tor’s lien on security in his posses- 
sion is discharged so that the creditor 
has no right to transfer such security 
to the surety paying him. Bowditch 
v. Green, 3 Metc. (Mass.) 360. ‘ But 
see McNeill v. Short, (Alta.) [1926] 4 
DomLR 951 (holding that one surety 
paying an entire indebtedness is en- 
titled to an assignment of security 


although it may be enforced only to 
the extent that such surety is en- 
titled to contribution). 

96. Marshall, ete., Bank vy. Moon- 
ey, 205 Mich. 518, 171 NW 533, 534 
(eit, Cyey- 

[a] Creditor is under duty to sur- 
render security in his possession to 
the surety furnishing it on payment 
of the principal indebtedness by a co- 
surety. Marshall, etc., Bank v. Moon- 
ey, 205 Mich. 513, 171 NW 5338, 534 
[cit Cyc]. See also Pledges § 177. 

97. McNeill v. Short, (Alta.) 
[1926] 4 DomLR 951. 

98. See Subrogation [37 Cyc 414 
et seq]. : 

99. Measure of contribution see 
infra § 498. 

1. McNeill v. Short, (Alta.) [1926] 
4 DomLR 951. 

[a] TIllustration.—Where a mort- 
gage in the amount of twenty thou- 
sand dollars is given by a surety to 
the creditor to secure a principal in- 
debtedness of thirty thousand dollars 
plus interest and charges, which sum 
is paid by a cosurety, the latter is en- 
titled to the benefit of the security in 
the proportion that the amount, which 
he could compel the securing surety 
to contribute, bears to the total 
amount paid by the cosurety. Mc- 
Neill v. Short, (Alta.) [1926] 4 Dom 
DR 951: 

2. Cross references: 
Contribution: 

Generally see Contribution 13 C. J. 

p 820. 

Among: 

Guarantors see Guaranty §§ 218, 
219 


Indorsers of bills and notes see 
Bills and Notes §§ 454-457. 

Successive sureties on administration 

bonds see Executors and Adminis- 

trators § 2539. 

8. See infra § 479. 

Who are cosureties see supra §§ 
466, 467. 

4 See infra § 491. 

5. See infra § 479. 

6. See infra § 498. 

7. See infra § 478. 

8. McLin v. Harwey, 8 Ga. A. 360, 
69 SE 1238. See also infra §§ 495, 496. 
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[§ 478] 2. Nature and Origin of Right. 
ciprocal right and lability to contribution among 
cosureties is not founded on contract,® but results 
from the application of the general principle of 
equity,® which equalizes the common burdens whith 
two or more may be called upon to bear;'! it is an 
equitable right growing out of the relation between 
cosureties,!? which springs up at the time the rela- 
tion is entered into,*? and is fully consummated 
when the surety is compelled to pay the debt.'4 
doctrine became so well established that the law 
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The 


courts began to speak of it as being based upon an 


9. Ark.—Weaver-Dowdy Co. v 
Brewer, 127 Ark. 462, 192 SW 902. 

Iowa.—Flickinger vy. Price, 165 
Iowa 570, 146 NW 738; Banker’s Sure- 
ty Co. .v. Wyman, 141 Iowa 574, 120 
NW 116. : 

Mass.—Connor y. Craig, 226 Mass. 
255, 115 NE 309. 

Nev.—Stephens v. McCormack, 50 
Nev. 383, 263 P 774. 


Va.—Rosenbaum v. Goodman, 78 
Waa 

Ont.—Ostrander v. Jarvis, 13 Ont 
WR 375: Cameron vy. Boulton, 9 U. | 
CmOr IP 53s. 


And see cases infra notes 10, 11. 

{a] Privity between the parties is 
unnecessary for the right to contribu- 
tion. Banker’s Surety Co. v. Wyman, 
141 Iowa 574, 120 NW 116. 

[b] ‘The bond expresses the rela- 
tion between the cosureties and. ob- 
ligee, and is distinct from the right 
of contribution that exists between 
the sureties. Stephens v. McCor- 
mack, 50 Nev. 383, 263 P 774. 

10. See Equity § 207. 

11. Ala.—Tyus v. De Jarnette, 26 
Ala. 280; White v. Banks, 21 Ala. 705, 
56 AmD 283. 

Colo.—Milner v. Eskridge, 62 Colo. 
430, 163 P 1115. 


Towa.—Flickinger v. Price, 165 
Towa 570, 146 NW 738. 
Md.-——Smith v. Anderson, 18 Md. 


520. 
‘ Mass.—Connor v. Craig, 226 Mass. 
255, 115 NE 309. 

N. H.—Boardman v. Paige, 11 N. H. 
431; Fletcher v. Grover, 11 N. H. 
368, 35 AmD 497. 

N. Y.—Lord v. Tiffany, 98 N. Y. 412, 
50 AmR 689; Dillenbeck v. Dygert, 
97 Nv Y. 303, 49 AmR 525; Wells v. 
Miller, 66 N. Y. 255; Tobias v. Rog- 
ers, 3 CodeRep 156, 2 Edm. Sel. Cas. 
168 (ati 13 IN.) Xe 591. 

Oh.—Russell v. Failor, 1 Oh. St. 327, 
59 AmD 631; Boyd v. Robinson, 13 Oh: 
Cir wot. 2k; "7 Oh, Cir. Dec. 83; Rell v. 
Combes, 25 Oh. A. 476, 159 NE 133. 

Va.—Rosenbaum vy. Goodman, 78 
Va. 121; Robertson v. Trigg, 32 Gratt. 
(73 Va.) 76. 

Eng.—Deering v. Winchelsea, 2 B. & 
P. 270, 126 Reprint 1276, 1 Cox Ch. 
318, 29 Reprint 1184; Craythorne Vv. 
Swinburne, 14 Ves. Jr. 160, 38 Reprint 
482. 

{a] Reasons for rule.—(1) “Reiief 
being afforded to the surety making 
payment, on the ground that the sure- 
ties have common interest and a com- 
mon burden, for as all are equally 
bound and equally reileved, equity 
deems it but just that all should con- 
tribute in proportion, towards a bene- 
fit obtained by all.’’ Crisfield v. Mur- 
dock, 127 N. Y. 315, 322, 27 NE 1046. 
Cele equalizes burdens and recog- 
nizes and enforces the reasonable ex- 
pectations of co-sureties, because it 
is just and right in good morals, and 
not because of any Supposed promise 
between them.” Assets Realization 
Co. v. American Bonding Co., 88 Oh. 
St. 216, 253, 102 NE 719, AnnCas1915A 
1194. (3) “Contribution is an equita- 
ble doctrine, and, as between sureties, 
is bottomed on the fact that one sure- 
ty has paid the debt for which he and 
his cosurety were liable.”’. Knight v. 
Kerfoot, (A.) 102 NE 9838, 987 Lait 184 


| Ind. 31, 110 NE 206]. 


| 14 Ves. 


(4) “One sure- 
ty who has paid the entire obligation 
of the suretyship has a right to con- 
tribution from his co-sureties because 
he by such payment has relieved them 
of a common burden.’ Connor v. 
Craig, 226 Mass. 255, 256, 115 NE 309. 

[b] “Equality is equity’ is the 
maxim on which the right to contri- 
bution rests. Leach v. Des Moines 
Commercial Sav. Bank, 205 Iowa 975, 
213 NW 612; Noerton v. Coons, 6 N. 
Y. 33; Faurot v. Gates, 86 Wis. 569, 
57 NW 294; Craythorne v. Swinburne, 
Jr. 160, 33 Reprint 482. 


[c] Other expressions of rule.— 


| (1) The right of a surety to contribu- 


tion from a cosurety is based on prin- 
ciples of equity. Pennington v. Kar- 
cher, 171 Ark. 828, 286 SW 969; Searcy 
Bank v. Baldock, 153 Ark. 308, 240 
SW 399; Reed v. Rogers, 134 Ark. 528, 
204 SW 9738; Milner v. Eskridge, 62 
Colo. 430, 163 P 1115; Trego v. Cun- 
ningham, 267 Ill. 367, 108 NE 350 [rev 
188 Ill. A. 70]; Ricker v. Ricker, 248 
Mass. 549, 143 NE 539; Barry v. Ran- 
som, 12 N. Y. 462; Amalgamated Gold 
Mines Co. vy. Ridgely, 100 Wash. 99, 
170 P 855; Rawlings v. Galibert, 59 
Cans. ‘CC. (6105 61 DomER "579.7 2) 
Contribution arises from natural jus- 
tice and is only enforced in further- 
ance thereof. Douglass v. Orman, 218 
Ala. 563, 119 S 605 [den certiorari 22 
Alace Ar 51'S 119 Ss o0ly ss Yecnar y. 
Weeks, 104 Ala. 331, 16 S 165, 53 Am 
SR 50; Boardman v. Paige, 11 N. H. 
431; Wilder v. Butterfield, 50 HowPr 
GNA PY.) es8'5.." (3) “he doctrine of 
contribution among sureties is found- 
ed on a general principle of equity and 
justice. Sureties are in w@quali jure, 
and must bear the burden equally.” 
Norton v. Coons, 3 Den. 130, 132 [aff 6 
N. Y. 33, and quot Parshelsky v. Pal- 
ley, 166 App. Div. 723, 724, 152 NYS 
sold.) Ch) Iti As not “sufficvent. that 
both parties are sureties—they must 
occupy the same position in respect to 
the principal, and without equities 
between themselves, giving an advan- 
tage to one over the other.” Wells v. 
Miller, 66 N. Y. 255, 258. 

{d] No right to contribution exists 
where it is inequitable. Wells v. Mil- 
ler, 66 N. Y. 255 (one partner suing a 
third person for contribution after 
paying the other partner’s obligation). 

[e] On payment of judgment by 
surety the obligation of a cosurety to 
contribute does not arise out of such 
judgment, but from the relation of 
cosurety and the payment by one of 
them of an amount in excess of his 
proportionate share of a joint obliga- 


tion. Whittemore v. Weber, 217 Ill. 
A. 628. 
[f] Contribution presumes the 


payment and extinguishment of the 
debt by one for the benefit of all. Dil- 
lenbeck v. Dygert, 97 N. Y. 303, 49 Am 
R vb 2b. 

tg] eee ie 3 case.— Deering Vv. 
Winchelsea, 2 B. & P. 270, 126 Reprint 
LTC; le CoxCh. 138) 29 Reprint 1184. 

205) Ark: —Pennington v. Karcher, 
171 Ark. 828, 286 SW 969; Searcy 
Bank v. Baldock, 153 Ark. 308, 240 sw 


399; Reed'v. Rogers, 134 Ark. 528, 204 
SW 973; Weaver-Dowdy Co. v. Brew- 
er, 127 Ark. 462, 192 SW. 902. 


Ill.—Whittemore v. Weber, 217 Ill. 
A. 628. 


[§ 478 


implied contract between the sureties whereby each 
promises to reimburse the other for any payment in 
excess of his proportion of the debt,1> and it is upon 
this theory that the common-law courts began to 
enforce the right.1¢ 
arise from the consideration that a surety engages 
to indemnify his cosurety against loss arising from 
his own neglect to pay his own share of the debt in 
case the principal should neglect to pay.*? 
right, not a mere privilege dependent upon judicial 
discretion,® and, except as to rights and property 


The right has also been said to 


It is’ a 


Mich.—Comstock  v. 
Mich. phe 158 NW 102. 

N. Y.—Unangst v. Roe, 107 Misc. 
BLGe Tal, SNe O0n ie 

Oh.—Assets Realization Co. v. 
American Bonding Co., 88 Oh. St. 216, 
253, 102 NE 719, AnnCas1915A 1194. 

Vt.— Wetmore, etc., Granite Co. v. 
Ryle, 93 Vt. 245, 107 A 109. 

pugs —Walker v. Bowry, 35 Austr. 
Cir: 48. 

13. “Ala.—Washington v. Norwood, 
128 Ala. 383, 30 S 405; Keel v. Larkin, 
72 Ata, 493: Jenkins v. Lockard, 66 
INEM SS TC 

Md.—Nally v. Long, 56 Md. 567; 
Zollickoffer v. Seth, 44 Md. 359. 

Mich.—Comstock y. Potter, 191 
Mich. 629, 158 NW 102. 

Oh.—Assets. Realization Co. v. 
American Bonding Co., 88 Oh. St. 216, 
253, 102 NE 719, AnnCas1915A 1194. 

Va.— Wayland v. Tucker, 4 Gratt. 
(45 Va.) 267, 50 AmD 76. 

Wash.—Shoemake vy. Stimson, 16 

90 Wis. 


Potter; 191 


Wash. 1, 47 P ates 

Wis 
350, 63 NW 275. 

[al Surety is existing creditor of 
his cosurety from the date of the exe- 
cution of the contract. Washington v. 
Norwood, 128 Ala. 383, 30 S 405; Yeend 
v. Weeks, 104 Ala. 331, 16 S 165, 53 
ape 50; Jenkins y. Lockard, 66 Ala. 

14. Ala.—Washington v. Norwood, 
128 Ala. 383, 30 S 405; Fearn v. Ward, 
80 Ala. 555, 2 S°114; Keel v. Larkin, 
72 Ala. 493. 

Kan.—Mentzer v. Burlingame, 78 
Kan. 219, 97 P 371, 18 LRANS 585. 

56 Md. 567; 
Zollickoffer v. Seth, 44 Md. 359. 


Md.—Nally yv. Long, 


Mich.—Comstoeck y. Potter, 191 
Mich. 629, 158 NW 102. 
Oh.—Assets Realization Co. 


American Bonding Co., 88 Oh. St. 216. 
102 NE 719, AnnCasl915A 1194, 

Va. —Wayland v. Tucker, 4 Gratt. 
(45 Va.) 267, 50 AmD 76. 

Wash.—Shoemake v. Stimson, 16 
Wash. 1, 47 P-218. 

Wis.—Hardell v. Carroll, 90 Wis. 
350; G3 INWa22' 75. 

And see cases infra § 491. 

[a] Equity ripens into a cause of 
action.—Assets Realization Co. 
American Bonding Co., 88 Oh. St. 216. 
102 NE 719, AnnCas1915A 1194. 

[b] Subsequent payment relates to 
date of suretyship, constituting such 
surety a creditor from such time. 
Fearn v. Ward, 80 Ala. 555, 2S 114. 

[ce] Such equity is not “debt” prior 
to payment of excess by a surety. 
lee v. Stimson, 16 Wash. 1, 47 

As affecting right to set aside 
fraudulent conveyance see Fraudulent 
Conveyances § 127. 

Limitations see infra § 519. 

Payment see infra §§ 491-497. 

15. iInd—Baldwin y. Fleming, 90 
Inds Wav: 

Iowa.—Flickinger v. Price, 165 Iowa 
570, 146 NW 788. 

Mass.—Wood v. Leland, 1 Mete. 387, 

Mont.—Wall v. Brookman, 72 Mont, 
228, 232 P 774. 

Ney. —Stephens v. McCormack, 50 
Nev. 383, 263 P 774. 


16. See infra § 508. | 

17. Crosby v. Wyatt, 23 Me. 156. 

18. In re Koch, 148 Wis. 548, 134 
NW 663. 


—_— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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connected with the transaction,'® the claim of a co- | are entitled and subject to contribution among them- 


surety for contribution is no higher than that of any 


other ¢laim.2° 


[6 479] 3. Who Entitled and Subject to Con- 
Where the elements es- 
sential to make the parties cosureties exist,2? 


tribution—a. Cosureties.?1 


[a] Well considered case.—‘‘This 
equity having once arisen between co- 
Sureties, this reasonable expectation 
that each will bear his share of the 
burden is, as it were, a vested right 
in each, and remains for his protec- 
tion until he is released of all his lia- 
bility in excess of his ratable share 
of the burden.” Assets Realization 
Co. v. American Bonding Co., 88 Oh, 
einer 253, 102 NE 719, AnnCas1915A 

19. C. G. Gawthrop Co. v. Fibre 
Specialty Co., 257 Pa. 349, 101 A 760. 

20. C. G. Gawthrop ‘Co. v. Fibre 
Specialty Co., supra. 

21. Cross references: 

As to who are cosureties see supra §§ 

466, 467. 

Between sureties and supplemental 

sureties see infra § 531. 

Liability of surety to contribution 

generally see supra § 468. 

22. Who are cosureties see supra 
§§ 466, 467. 

23. U. S.—uvU. S. Fidelity, etc., Co. 
v. Naylor, 237 Fed.-. 314, 151 CCA 20; 
Knight v. Weeks, 115 Fed. 970, 53 CCA 
366 (undera Florida statute). 

Ala.—Douglass v. Orman, 22 Ala. 
A. 518, 119 S 601 [certiorari den 218 
Ala. 563, 119 S 605]. 

Cal.—Kellogg v. Lopez, 145 Cal. 497, 
78 P 1056; Dussal v. Bruquiere, 50 
Cal. 456; Powell v. Powell, 48 Cal. 234. 

Ga.—Bigby v. Douglas, 123 Ga. 635, 
51 SE 606; Waldrop v. Wolff, 114 Ga. 
610, 40 SE 830; Snow _v. Brown, 100 
Ga. 117, 28 SE 77; Freeman v. Cher- 
ry, 46 Ga. 14. 

Ill.— Trego v. Cunningham, 267 Ill. 
367, 108 NE 350 [rev 188 Ill. A. 70]; 
Paulovea, Berry ts SLL, 158s" RUEZ— Vv. 
Oltman, 168 Ill. A. 437; Burgett v. 
Stream, 85 Ill. A. 72. 

Ind.—Houck v. Graham, 106 Ind. 
195, 6 NE 594, 55 AmR 127; Stevens 
v. Tucker, 87 Ind. 109; Whiteman v. 
Harriman, 85 Ind. 49; Nurre v. Chit- 
tenden, 56 Ind. 462. 

Towa. —Andrew v. Commercial Sav. 
Bank, 205 Iowa 878, 219 NW 34; Bank- 
ers’ Surety Co. v. Wyman, 141 Lowa 
574, 120 NW 116. 

Kan.—Muckenthaler y.: Noller, 104 
Kan. 551, 180 P 453. 

Ky.—Jefferson v. Bogards, 159 Ky. 
376, 167 SW 150; U.S. Fidelity, etc., 
Co. v. McGinnis, 147 Ky. 781, 145 SW 
1112; Sanders v. Herndon, 128 Ky. 
437, 108 SW 908, 32 KyL 1362, 110 SW 
862, 33 KyL 669; Davezac v. Seiler, 
93 Ky. 418, 20 sw 375, 14 KyL 497; 
Elbert v. Jacoby, 8 Bush. 542; Crow 
v. Murphy, 12 B. Mon. 444; Cobb v. 
Haynes, 8 B. Mon. 137; Bosley v. Tay- 


lor, 5 Dana 157, 30 AmD 677; Breck- 
inridge v. Taylor, 5 Dana 110. 
La.—Phillips v. Pedarre, 156 La. 


509, 100 S 699; Stockmeyer v. Oert- 
ling, 35 La. Ann. 467; Ferriday v. 
Purnell, 2 La. Ann. 334. 
Me.— Goodall vy. Wentworth, 20 Me. 
322. 
Md.—Nally v. Long, 56 Md. 567. 
Mass.—Warner vy. Morrison, 3 Allen 


566; Chaffee v. Jones, 19 Pick. 260; 
Taylor.v. Savage, 12 Mass. 98. 
Minn.—National Surety Co. Vv. 


Be ceun: 169 Minn. 177, Foe NW 882. 


333. 

Mo.—Labeaume v. Sweeney, 17 Mo. 
153; Wilson v. Kieffer, 141 Mo. A. 137, 
122 SW 1149. 

Mont.—Wall vy. Brookman, 72 Mont. 
228; 232 RP 774. 

N. H.—Prescott v. Perkins, 16 N. H. 


305. 

N. J.—Bishop v. Smith, (Sup.) 57 
A 874; Paulin v. Kaighn, 29 N. J. L. 
480; Wyckoff v. Gardner, (Ch.) 5 A 
801. 


N. Y.—Yawger v. American Surety 


selves,?* on paying more than their proportionate 


Sheree of the debt;?4* as where sureties are bound on 


they 


Co., 212 N. Y. 292, 106 NE 64, LRA} 
1915D 481; Lord v. Tiffany, 98 N. 
XY ee 50 AmR 689; Wells v. Miller, 
66 N. Y. 255; Decker v. Judson, 16 N. 
XG 439, Norton v. Coons, 6 N.Y. 33; 
Peo. v. Metropolitan Surety Coven. 
App. Div. 43, 161 NYS 616; Strasbur- 
ger v. Strasburger, 167 App. Div. 198, 
152 NYS 757; National Surety Co. v. 
Di Marsico, 55 Mise. 302, 105 NYS 
272; Toucey v. Schell, 15 Misc. 350, 
37 NYS 879; Boyer v. Marshall, 8 
ee 233. 
C.—Lancaster v. Stanfield, 191 

N. a 340, 132 SE 21; Gillam v. Walk- 
er, 189 N. C. 189, 126 SE 424; Edwards 
v. Jefferson Standard i. Ins. CoG. LS 
N. C. 614, 92 SE 695; Atwater v. 
Harthing, 118° Nv Ce 388324, SE (736; 
qouee v. Blanton, 41 N. C. 115, 51 AmD 
1 

Oh.—Assets Realization Co. v. 
American Bonding Co., 88 Oh. St. 216, 
102 NE 719, AnnCas1915A 1194; Rob- 
inson v. Boyd, 60 Oh. St. 57, 53 NE 
494; Daum v. Kehnast, 18 Oh. Cir. 
Ctat,) IeOhyCirs Dec S86 — Boyde v. 
Robinson; 13>'On* -Cir? Ct. 211, 7 Oh. 
Cir. Dec. 83; Rell v. Combes, 25 Oh. 
A, 476, 159 NE 133. 

Okl.— McAllister v. Border, 97 Okl. 


1, 222 P 5387; Strickler v. Gitchel, 14 
Okl. 523, 78 RP 94. 


ete) Conv. 
Kann, 243 Pa. 75, 89 A 807. 
Ss. C.—Harris v. Ferguson, 18 S. C. 


ro Olle 
Tex.—Keys v. Oates, (Civ. A.) 280 


SW 286; Burns v. Martin, (Civ. A.) 
254 SW 226; Moore v. Hanscom, (Civ. 
AL) 032) SiWe = 66 bee Lmod ~ ion. vother. 


grounds 101 Tex. 293, 
108 SW 150]; Farmers’, 
Bayless, 1 Tex. A. Civ. Cas. § 1245. 

Va.—Stovall v. Border Grange 
Bank, 78 Va. 188; Harnsberger v. 
Yancey, 33 Gratt. (74 Va.) 527; Rob- 
ertson v. Trigg, 32 Gratt. (73 Va.) 
76; Corprew v. Boyle, 24 Gratt. (65 
Va.) 284; Perrin v. Ragland, 5 Leigh 
32a Via) webbie < 

Wash.—Lindblom vy. Johnston, 92 
Wash. 171, Caldwell v. 
Hurley, 41 Wash. 296, 83 P 318. 

W. Va.—Boughner:v. Hall, 24 W. 
Va. 249. 

Wis.—In re Koch, 148 Wis. 548, 134 
NW 663; Fanning v. Murphy, 126 
Wis. 538, 105 NW 1056, 110 AmSR 
946, 4 LRANS 666. 

Eng.—Whiting v. Burke, :L. R. 6 
Ch. 342) [aff Li.) Ry 10. Hg. .539)5- Deer- 
ing v. Winchelsea, 2 B. & P. 270, 126 
Reprint: 1276) ¥l ‘Cox, Ch: 318,729) Re- 
print 1184; Woods v. Creaghe, 2 Hog. 
50; Mayhew v. Crickett, 2 Swanst. 
185, 36 Reprint 585, 1 Wils. Ch. 418, 37 
Reprint TS Layer v. Nelson, 1 Vern. 
Ch. 456, 28 Reprint 582; Craythonne 
vy. Swinburne, 14 Ves. Jr. 160, 33 Re- 
print 482. 

Ont.—Murray v. Gibson, 
Chie. 

Sask.—Dominion of Canada Inv., 
etc., Co. v. Gelhorn, 10 Sask. L, 278, 
36 DomLR 154, [1917] 3 WestWkly 
OSes. 

{a] Illustration.—Where plaintiff 
and defendant delivered securities to 
their broker, with authority to pledge 
them as collateral for loans to a bro- 
ker, so as to make them sureties for 
the broker’s indebtedness and cosure- 
ties as between themselves, and the 


106 SW 876, 
etc., Bank v. 


28 Grant 


-| broker assigned and the lender sold 


the collateral, its owners were entitled 
to contributions for any loss, and de- 
fendant, although having paid part 
of his indebtedness to the broker, 
and having a legal title to the securi- 
ties delivered to him by the lender, 

was accountable to his cosureties. 
Springs v. Brown, 97 Fed. 405; Un- 
angst v. Roe, 107 Misc. 516, 177 NYS 


the same debt or obligation for the same principal,?* 
even though they became bound by different instru- 


706. 

{b] 
ties only.—Dillenbeck v. Dygert, 
N. Y. 303, 49 AmR 525. 

[ec] One agreeing to become co- 
surety is liable for contribution to 
another becoming surety in reliance 
thereon even though the former never 
actually signed the original note. 
ie v. Melberg, (Iowa) 227 NW 

[d] Sureties for compensation and 
accommodation.—A surety for com- 
pensation can claim contribution from 
an accommodation surety. U.S. Fi- 
delity, etc., Co. v. Naylor, 237 Fed. 314, 
Lo CCA 20; Leach _ v. Commercial 
Sav. Bank, 205 Iowa 975, 213 NW 612; 
Usas: Fidelity, etc.,: Cor. vi McGinnis, 
147 Ky. 781, 145 SW 1112; Assets 
Realization Co. v. American Bonding 
Co., 88 Oh. St. 216, 102 NE 719, Ann 
Cas1915A 1194 

[Le] Corporate and personal sure- 
ties—Andrew v. Commercial Sav. 
Bank, 205 Iowa 878, 219 NW 34. 


Contribution is among sure- 
97 


[f] Sureties on recognizance.— 
Peieae v. Guy, 20 Wash. 160, 54 P 
[eg] Oral agreement attempting to 


terminate the liability of a surety on 
a state depository bond in contraven- 
tion of a statute under which the 
bond was issued, being void, does not 
prevent such surety from being a 
cosurety with others so as to defeat 
the latter’s right to contribution 
against the former. Leach v. Com- 
mercial Sav. Bank, 205 Iowa 975, 213 
NW 612. 


24. See infra § 491. 
25. Ill.—Trego v. Cunningham, 267 
ie 367, 108 NE 350 [rev 188 Ill. A. 


La.—Phillips v. Pedarre, 156 la. 
ee 100 S 699. 

Y.—Lord v. Tiffany, 98 N. Y. 412, 
50 ea 689; Armitage v. Pulver, 37 
N.Y. 494, 5 "Transcr. A. 186; Nation- 
al Surety Cor ve Di Marsico, 55 Misc. 
302, 105 NYS 272. ; 

N. C.—Edwards v. Jefferson Stand- 
ard L. Ins. Co., 173 N. C. 614, 92 SE 695. 

Oh.—Rell v. Combes, 25 Oh. A. 476, 
159 NE 133. 

Pa.—A. Guckenheimer, etce., Co. v. 
Kann, 243 Pa. 75, 89 A 807. 

Tex.—Moore v. Peete) (Civ. A.) 
103 SW 665 [mod 101 Tex. 293, 106 
SW 876, 108 SW 150]. 

Va.—Corprew v. Boyle, 24 Gratt. 
(65 Va.) 284. 

Eng.—Whiting v. Burke, L. R. 6 
Ch. 342. 

[a] ‘Necessity for common liabil- 
ity or duty for same principal. U. S. 
Fidelity, etc., Co. v. Naylor, 237 Fed. 
814, 151 CCA 20; Bankers’ Surety Co. 
v. Wyman, 141 Iowa 574, 120 NW 
116; Stockmeyer v. Oertling, 35 La. 
Ann. 467; Sayles v. Sims, 73 N.Y. 
551; Norton v. Coons, 3 Den. 130 [aff 
6 N. Y. 33]; Edwards v. Jefferson 
Standard L. Ins. Co., 173 N. C. 614, 92 
SE 695; American Surety Co. v. North 
Texas Nat. Bank, (Tex. Civ. A.) 14 
SW (2d) 88; Rawlings v. Galibert, 59 
Can. 8.) C. 611, 51 DomLR 579.7) See 
also Wells v. Miller, 66 N. Y. 255 
(they must occupy the same position 
in respect of the principal). But see 
Nashville v. Hdwards, 16 Lea (Tenn.) 
203 (holding that, although a surety 
may not be liable on a bond because 
not executed properly, he is liable to 
contribute to one who was induced to 
remain on the bond by his agree- 
ment to sign it). 

{b] Whether jointly or severally 
bound.—U. S. Fidelity, etc., Co. v. Mc- 
Ginnis,, L474 Ky. @8i, 145 “Sw | iib25 
Stockmeyer v. Oertling, 35 La. Ann. 
467; Norton v. Coons, 3 Den. 130 
[afi Go NekYeeset: 
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ments,?* in different amounts,?* at different times,?® 
without knowledge of each other’s engagements.?° 
In some jurisdictions contribution among cosureties 
has been provided for by statute;*° such statutes, 
however, being merely codifications of ihe common 


law.*? 


Fraud. 


tribute to his cosurety.** 


[§ 480] b. Surety Who Signs at Request of CTo- 
It has been said by the courts in some ju- 
risdictions that the right to contribution does not ex- 
ist against a cosurety who became bound at the re- 


surety. 


26. U. S.—uU. S. Fidelity, ete., Co. 
v. Naylor, 237 Fed. 314, 151 CCA 20. 

Iowa.—Leach v. Commercial Sav. 
Bank, 205 Iowa 975, 213 NW 612; 
Bankers’ Surety Co. v. Wyman, 141 
Jowa 574, 120 NW 116. 

Kan.—Muckenthaler y. Noller, 104 
Kan’ 55 L, 180) P1453" 

Ky.—U. S. Fidelity, ete., Co. v. Mc- 
Ginnis, 147 Ky. 781, 145 SW 1112. 

La.—Phillips v. Pedarre, 156 La. 
509, 100 S 699. 

Minn.—Pennington County v. Gim- 
mestad, 170 Minn. 164, 212 NW 185; 
National Surety Co. v. Becklund, 169 
Minn. 177, 210 NW 882 

N. Y.—Barnes‘v. Cushing, LOS ING Ne 
542, 61 NE 902; Lord v. Tiffany, 98 
N. Y. 412, 50 AmR 689; Aspinwall 


Ve wwacchi, Oo Nir Yo (ssk "fait  Lans: 
381]; Armitage v. Pulver, 37 N. Y. 
494, 5 Transcr. A. 186; National 


Surety Co. v. Di Marsico, 55 Misc. 302, 
105 NYS 272; Norton v..Coons, 3 
Den. 130 [aff 6 N. Y. 33]. 

Pa.—Maryland Fidelity, ete., Co. v. 
Phillips, 235 Pa. 469, 84 A 432. 

Tex.—Western Indemn. Co. v. Mur- 
ray, (Commn. A.) 237 SW 1109 [aff 
(Civ. A.) 208 SW 696]. 

Va.—Corprew v. Boyle, 24 Gratt. 
(65 Va.) 284. 

W. Va.—Remage v. Marple, 76 W. 
Va. 379, 85 SE 663. 

27. Aspinwall v. Sacchi, 57 N. Y. 
231 [aff 1 Lans. 381]; Armitage v. 
PMVer37 TN: Xe 4:94. 

Measure of contribution see infra § 
500. 

28. U. S.—uvU. S. Fidelity, ete., Co. 
v. Naylor, 237 Fed. 314, 151 CCA 20. 
, Kan.—Muckenthaler v. Noller, 104 
Kan wot, 1807 P 453: 

La.—Phillips v. Pedarre, 156 La. 
509, 100 S 699. 

N. Y.—Yawger v. American Sure- 
ty Co., 212 N.Y. 292, 106 NE 64, LRA 
1915D 481; Barnes v. Cushing, 168 
N. Y. 542, 61 NE 902; Norton v. Coons, 
CEN Yap ss Lath 3eobDens 13 0i'> Peo. v. 


Metropolitan Surety Co., 175 App. 
Diwvic43, él ON YS) 616: 
Tex.—Moore v. Hanscom, (Civ. A.) 


103 SW 665 [mod 101 Tex. 2938, 106 
SW 876, 108 SW 150]. 


Va.—Harnsberger v. Yancey, 33 
Gratt. (74 Va.) 527. 

Eng.—Whiting v. Burke, L. R. 6 
Ch. 342 


Man.—Grobb v. Darling, 17 Man. 
211, 7 WestLR 97. 

[a] Order in which cosureties be- 
come bound is immaterial. Norton 
v. Coons, 3 Den. 130 [aff 6 N. Y. 33]. 

[b] After invalid revocation of ad- 
ministrator’s appointment and reap- 
pointment with a larger bond, the 
cosureties were liable to each other 
for contribution. In re Donlon, 203 
Iowa 1045, 213 NW 781. See also 
Executors and Administrators § 2539 
text and note 40. 

[ce] Additional administrator’s 
bond given before selling realty pur- 
suant to the code is merely addition- 
al security, cumulative to original 
qualifying bond so that the sureties 
on each bond are cosureties as to 
those on the other bond, and a right 
of contribution exists between them. 
Broast v. Interstate Surety Co., 48 S. 
D. 581, 205 NW 717. See also Execu- 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


A surety under no oBneanon to the ob- 
ligee because of fraud*? cannot be required to con- 
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tors and Administrators § 2539. 

[dad] Successive sureties on deposi- 
tory bonds.—Barnes v. Cushing, 168 
N. Y. 542, 61 NE 902. 

[e] Sureties on bonds of officers 
for successive terms.—Yawger Vv. 
American Surety Co., 212 N. Y. 292, 
106 NE 64, LRAI915D 481. 

29. U. S.—U. S. Fidelity, ete., Co. 
v. Naylor, 237 Fed. 314, 151 CCA 20. 

Iowa.—Bankers’ Surety Co. v. Wy- 
man, 141 Iowa 574, 120 NW 116. 

Kan.—Muckenthaler v. Noller, 104 
Kan. 552, 18Q. P 453. 


La.—Phillips v. Pedarre, 156 La. 
509, 100 S 699. 
Mass.—Chaffee v. Jones, 19 Pick. 


260. 

N. Y.—Wells v. Miller, 66 N. Y. 255; 
Barry v. Ransom, 12 N. Y. 462; Nor- 
ton v. Coons, 6 N. Y. 33 [aff 3 Den. 
130]; National Surety Co. v. Di 
Marsico, 55 Misc. 302, 105 NYS 272. 

Tex.—Moore v. Hanscom, (Civ. A.) 
103 SW 665 [mod 101 Tex. 293, 106 
SW 876, 108 SW 150]. 

Va.—Corprew v. Boyle, 24 Gratt. 
(65 Va.) 284. 

[a] Cosureties on successive fidel- 
ity bonds given by a city marshal to 
the public, although ignorant of the 
existence of each other, are entitled 
to contribution from each other, in 
the absence of equities as between 
themselves. National Surety Co. v. 
Di Marsico, 55 Misc. 302, 105 NYS 272. 

30. See statutory provisions. 

31. Bigby v. Douglas, 123 Ga. 635, 
51 SE 606. 

32. See supra §§ 88-92. 

33. Connor v. Craig, 226 Mass. 255, 
115 NE 309. 

34 Md.—Byers v. McClanahan, 6 
Gill & J. 250. 

Mass.—Hendrick v. Whittemore, 
105 Mass. 23; Blake v. Cole, 22 Pick. 
97; Taylor v. Savage, 12 Mass. 98. 
BASE H.—Cutter v. Emery, 37 N. H. 


Pa 
Co. 345. 

Eng. nO Ca v. Davies, 2 Esp. 478, 
170 Reprint 425. 

[a] Basis of rule.—‘“If one surety 
enters into the original contract at 
the request of the others, there might, 
as to him, be an implied waiver of the 
right to contribution, and, if com- 
pelled to pay the debt, he could re- 
cover the whole amount from the 
other sureties.” Mickley v. Stocksle- 
ger, 10) Pasa Co: 3:45," 347, 

_[b] Rule criticized.—‘‘If a surety 
making the request, receive any per- 
sonal benefit from the execution of 
the obligation—as where the money 
raised thereon goes into his hands, or 
where he has already incurred a lia- 
bility upon an instrument completed 
by deliver i 
in the court treating the person thus 
benefited and making the request, as 
a principal, and the person signing 
at such request as his surety only 
and not liable to contribute for his 
benefit. So, where the signature is 
upon an express contract to indem- 
nify, the consideration supports the 
promise and discharges the surety 
from the legal obligation otherwise 
resting upon him. But where parties 
standing in an equal relation to the 


quest of the surety seeking contribution.** 
other hand, in other jurisdictions the right to con- 
tribution is held to exist in such cases,?° in the ab- 
sence of circumstances making contribution inequi- 
table,?° or of an agreement or understanding to the 
contrary,°*7 or unless the cosurety signed for the ben- 
efit of the surety.?* 
ent. conflict, it should be noted that in all the cases 
stating and adopting the former rule in principle®® 
there are present circumstances other than the mere 
request, thus casting serious doubt on the proposi- 
tion whether a mere’ request alone is 
feat contribution.*° 


[$§ 479-480 


On the 


While these rules are in appar- 


sufficient to de- 


principal sign as sureties for that 
principal, the one at the request of 
the other, we are not satisfied that 
any sound principle of law or equity 
will discharge either from the legal 
obligation he assumes on the face of 
the instrument to contribute his pro- 
portion on default of the chief ob- 
ligor. Indeed, the adoption of such 
a rule would be, in this State, con- 
trary to the prevailing practice and 
understanding of parties to such con- 
tracts and most disastrous in its 
consequences, Few officials present 
their bonds in person for execution 
by their friends as their sureties; 
but the bond is executed at the re- 
quest of a mutual friend; and no one 
has supposed that in case of loss the 
liability, as between the _ sureties, 
must rest upon that friend, who has 
simply been most active in the pro- 
motion of a conimon object.” Bagott 
v. Mullen, 32 Ind. 332, 337, 2 AmR 
oa cee kee cases stating the 
rule 

[ec] Surety signing at request of 
principal, coupled with request of co- 
surety, is liable to contribution. 


Hendrick v. Whittemore, 105 Mass. 
23. 

Contribution from supplemental 
stireties see infra § 531. 


35. Colo.—Worthington v. Keely, 
64 Colo. 91, 170 P 194; Chappell v. 
John, 45 Colo. 45, 99 2 44, 132 AmSR 
134, 16 AnnCas 854. 

Ind.—Bagott v. Mullen, 32 Ind. 332, 
2 AmR 351. 
fe ene v. Campbell, 27 Mich. 

ee .—Burnett v. Millsaps, 59 Miss. 


7 N. J.—Bishop v. Smith, (Sup.) 57 A 
4. 


Wis.—American Exch. Bank vy. 
{ee Motor Co., 195 Wis. 304, 218 NW 

36. American Exch. Bank vy. Lake 
Motor Co., supra. 

37. See cases infra this note. 

{a] Necessity for contract of in- 
demnity or immunity to relieve the 
surety of liability to contribute. 
Worthington yv. Keely, 64 Colo. 91, 170 
P 194; Chappell v. John, 45 Colo. 45, 
99 P 44, 1832 AmSR 134, 16 AnnCas 
854; Bagott v. Mullen, 32 Ind. 332, 
2 AmR 351; McKee v. Campbell, 27 
Mich. 497; Burnett v. Millsaps, 59 
Miss. 333; Bishop v. Smith, (N. J. 
Sup) 57 A 874; Apgar v. Hiler, 24 N. 
Ui) ele yiouies American Exch. Bank Vv. 
Lake Motor Co., 195 Wis. 304, 218 NW 
590. 

Agreements affecting right to con- 
tribution see infra § 483. 

38. Daniel v. Ballard, 2 Dana 
(Ky.) 296; Lehigh Valley Trust Co. 
v. Strauss, 258 Pa. 382, 101A 1647, 

39. See cases supra note 34. 

40. Bagott v. Muilen, 32 Ind. 332, 


2 AmR 351; McKee v. Campbell, 27 
Mich. 497, 499; Burnett v. Millsaps, 
59 Miss. 3338. 


“The mere request of another to 
join him as co-surety, would upon all 
ordinary rules of construction mean 
that he was to enter upon the same 
responsibilities, and become bound on 
equal terms. Such we conceive to be 


page and note number, 


eT. 


§§ 481-483] 


[§ 481] c. Contribution from Estate of Cosure- 
Upon the death of a cosurety the obligation 
to contribute devolves upon his estate,t? and where 
the administration has been closed before the right 
of action accrues, the heirs and next of kin,*? or 
the devisees and legatees,#4 may be held liable. 
a surety becomes executor for his cosurety, he can 
retain, out of the estate, the amount due.*® 

[§ 482] 4. Limitation, Loss, or Waiver of Right— 
Because the relation existing 
tween cosureties is one of trust,*® a surety’s breach 
of duty toward his cosurety will defeat the former’s 
right to contribution,*? and so will any act on the 
part of the surety which increases the liability of the 
The right to contribution is not de- 
stroyed by the death of the cosurety,*® and where all 
of the cosureties have entered into an express agree- 


ty. 41 


a. In General. 


cosurety.*® 


ment concerning contribution, the 


the doctrine of the authorities, in 
spite of some careless expressions 
which do not, we think, fairly inter- 
pret the doctrine applied.” McKee 
v. Campbell, supra. 

41. Bankrupt estate 
ruptcy § 468 et seq. 


see Bank- 


42. See Executors and Administra- 
tors § 892; Wills [40 Cyc 2061]. 
43. See Descent and Distribution 


§ 271 et seq. 

44. See Wills [40 Cye 2060 et seq]. 

45. See PExecutors and Adminis- 
trators § 1195. 

46. See supra §§ 468, 478. 

- 47. Sanders v. Weelburg, 107 Ind. 
266, 7 NE 573; Miller v. Lilly, 80 W. 
Va. 608, 105 SE 826; In re Koch, 148 
Wis. 548, 134 NW 663. 

[a] Illustration.—A surety pur- 
chasing stock of a corporation from 
a joint surety is held to. have 
breached his duty to the cosurety, so 
as to forfeit his right to contribu- 


tion. In re Koch, 148 Wis. 548, 134 
NW 663. 
{[b] Purchase of principal’s prop- 


erty.—(1) A surety may not purchase 
property for a nominal consideration 
and still hold ‘hhis cosureties for con- 
tribution. Miller v. Lilly, 80 W. Va. 
608, 105 SE 826. (2) Where a surety 
purchases the principal’s property at 
an execution sale for a nominal price, 
the cosurety may show in bar to an 
action against him for contribution 
that the property at a fair value was 
more than sufficient to satisfy the 
judgment against the _ principal. 
Sanders v. Weelburg, 107 Ind. 266, 7 
NE 573; Livingston v. Van Rensse- 
laer, 6 Wend. (N. Y.) 63. (3) A sure- 
ty'cannot claim contribution where 
the payment made by him was on a 
bond given for the price of property 
which he acquired by the formation 
of a mere paper corporation in which 
he held the great majority of stock 
for which he did not pay anything. 
Moore v. Drew, 51 La. Ann. 740, 25 S 


402. 
48. Foley v. Robertson, 215 Ky. 
647, 286 SW 851. 


[a] Illustration.—Where the prin- 
cipal, a guardian, and the surety en- 
tered into an agreement for joint con- 
trol, thus making the guardian re- 
sponsible as a guarantor of the assets 
of the estate, such surety is not en- 
titled to contribution from a cosurety 
who has not complied with the stat- 
ute relating to discharge of sureties. 
Foley v. Robertson, 215 Ky. 647, 286 
Sw 851. 

Discharge of sureties on guardian’s 
bonds see Guardian and Ward § 502 
et seq. 

49. Aiken v. Peay, 36 S. C. L. 15, 
53 AmD 684. 

Liability of estate of cosurety see 
Executors and Administrators § 892. 

50. Dennis v. Sanger, 15 Tex. Civ. 
A. 411, 39 SW 997. 

Measure of contribution as affected 
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the others. 


lat 


the prineipal.®? 


ment.°* 


be- 


selves.®1. 


insolveney®® or 


by insolvency see infra § 499. 

51. Dennis v. Sanger, 15 Tex. Civ. 
A. 411, 39 SW 997. 

52. WHisleben v. 
A.) 7 SW (2d) 282. 

[a] Thus a surety, compelled to 
repay to the principal’s trustee in 
bankruptcy, asS:a preference, a sum 
which he, as an officer of the princi- 
pal, caused to be paid to the creditor, 
is entitled to contribution from a co- 
surety, since “preferential transfer” 
was not “fraudulent transfer.’ Eis- 
leben v. Schueddig, (Mo. A.) 7 SW 
(2a) 282. 

“Preferential” and 
transfers distinguished 
ruptcy § 253. 

53. Quackenboss v. Harbaugh, 298 
Mo. 240, 249 SW 940. 

Proceeding against principal 
condition precedent see infra § 514. 


Schueddig, (Mo. 


“fraudulent” 
see Bank- 


as 


54. John v. Jones, 16 Ala. 454, 

55. See supra § 466. 

56. See supra § 479. 

57. Ark.—Barton y. Haltom, 125 
SW 418. 


Colo.—Chappell v. John, 45 Colo. 
45,99 P 44, 132 AmSR 134, 16 AnnCag 
854. 

Mich.—Bronson v. Marsh, 130 Mich. 
35, 90 NW 686. 

Miss.—Burnett  v. 59 
Miss. 333. 


Millsaps, 


Or.—Rose v. Wollenberg, 36 Or. 
P5459 P1910) 

Pa.—Mickley v. Stocksleger, 10 Pa. 
Co. 345. 

Wis.—In re Koch, 148 Wis. 548, 134 
NW 663. 

58. Colo.—Chappell v. John, 45 


Colo. 45, 99 P 44, 132 AmSR 134, 16 

AnnCas 854. 
Miss.—Burnett  v. 59) 
154, 


Miss. 333. 

Or.—Rose v. Wollenberg, 36 Or. 

59 P 190 (holding, however, that the 
facts in this case were not sufficient 
to raise an implied agreement vary- 
ing the ordinary rule of contribu- 
tion). 

Pa.—Mickley v. Stocksleger, 10 Pa. 
Co. 345; Zimmerman y. Neuer, 1 
Pearson 110. 

Wis.—In re Koch, 148 Wis. 548, 134 
NW 663. 

[a] Unequivocal words or acts or 
necessary implication are required. 
Zimmerman v. Neuer, 1 Pearson (Pa.) 
111 (that the surety paying the whole 
debt has marked to his own use an 
execution issued on a judgment con- 
fessed by tthe principal as indemnity 
to the sureties, on which execution 
less than the amount paid is realized, 
is not sufficient to imply a waiver of 
the right to contribution). 

59. N. Y.—Seward v. Huntington, 
94 N. Y. 104 [rev 26 Hun 217]. 

Pa,.—Cambria —Title, ete; "Co. ‘v- 
Barron, 293 Pa. 116, 141 A 845. 

S. C.—Gourdin v. Trenholm, 25 S. 
CwsO2: 

Can.—Rawlings v. Galibert, 59 Can. 


Millsaps, 


| QQ) 


[50 C.J.] 289 


death®? of one surety will not affect the lability of 
The right is not defeated by a surety’s 
participation in a preferential payment by the prin- 
cipal to the obligee,*? 
ty to present his claim against the bankrupt estate of 
A surety against whom a judgment 
is rendered does not. lose his - right to contribution by 
suing out a writ of error and superseding the judg- 


nor by the failure of the sure- 


[§ 483] b..By Agreement between Cosureties. 
Sureties, who otherwise would be. cosureties,®® and 
subject and entitled to contribution,®® may, by agree- 
ment, either expressed®’ or implied,®’ limit®® or de- 
stroy®® their rights to contribution, and generally 
regulate the order of their liability among them- 
Although such an agreement may be by 
parole,®? it must be supported by a valid considera- 
tion,®® and, if valid, such agreement supersedes the 


S.C. 61d) 51, Domb R579: 


Ont.—Ostrander v. Jarvis, 13 Ont 
WR 375. 
60. Ark.—Reed v. Rogers, 134 Ark. 


528, 204 SW 973. 


Ill.—Robertson v. 

Hl. 511; Paul v. Berry, 78 211.158. 
Lusby v. Carr, 60 Md. 192. 

Pa.—Mickley v. Stocksleger, 10 Pa. 
Co.s345. 

Vt.—Keith v. Goodwin, 31 Vt. 268, 
73 AmD 345. 

[a] Illustrations.—(1) Where two 
of five sureties on a note gave mort- 
gages on their real estate to secure 
the’ loan, and agreed with the other 
three that the real estate should con- 
stitute the primary security, the 
other three became secondarily liable 
so far as the mortgagors were con- 
cerned. Lusby v. Carr, 60 Md. 192. 
(2) A surety on a note, who refused 


Deatherage, 82 


to sign as such at the solicitation of 
the principal debtor, but consented 
on the promise of another surety that 
he would not be required to pay any- 
thing on the note and upon the un- 
derstanding that his principal was 
the cosurety and not the debtor, is not 
liable to the cosurety for contribu- 
tion. ‘Reed v. Rogers, 134 Ark. 528, 
204 SW 973. 

{b] Right may be contracted 
away.-—In re Koch, 148 Wis. 548, 134 
NW 663. 

61. Hayden v. Thrasher, 18 Fla. 
795; Apgar v. Hiler, 24-N. J. 1.7812; 
Hall v. Taylor, (Tex. Civ. A.) 95 SW 
755; Thomas v. Nunns, 12 Que. Super. 
Digene 

62. Mass.—Harris v. Brooks, 21 
Pick. 195, 32 AmD 254. 

N. .J.—Apgar v. Hiler, 24 N. J. L. 
812. 

N. Y.—Barry v. Ransom, 12 N. Y. 
462. 

Pa.—Mickley v. Stoecksleger, 10 Pa. 
Co. 345 

Tex.—Hall vy. Taylor, (Civ. A.) 95 
SW 755. 

Wash.—Handsaker v. Pedersen, 71 
Wash. 218, 224, 128 P 230 [cit Cyc]. 

Hng.—Thomas y. Cook, 8 B. & C. 
728, 15 ECL 358, 108 Reprint 1213. 

Indemnity contract as not within 
statute of frauds see Frauds, Statute 
of § 40. 

63. See cases infra this note. 

{a] Necessity for consideration.— 
Where plaintiff and defendant were 
sureties on a note, a promise by de- 
fendant to pay the judgment rendered 
on the note was without considera- 
tion, where plaintiff undertook noth- 
ing additional and parted with noth- 
ing when he entered into the agree- 
ment. Barton v. Haltom, (Ark.) 125 
Sw 418. 

Sufficiency of consideration.— 

A request by one surety of an- 
other to become cosurety is good con- 
sideration for a promise of indemnity. 
Worthington v. Keely, 64 Colo. 91, 170 
P 194; Chappell v. John, 45 Colo. 45, 
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contract implied by law.°* A conditional agreement 
regulating the right of contribution cannot be en- 
forced if the condition has not been complied with.*® 

[§ 484] c. Release or Discharge**—(1) Of Co- 
A release by a surety of 
his cosurety terminates the liability of the latter for 
contribution,®? provided, however, that the release is 
supported by a sufficient consideration,®® and such 
release is equivalent to payment by such cosurety, so 
far as other cosureties are concerned, so that the 
latter cannot be held lable for any portion of the 
share of such released cosurety.®°® 
hand, a discharge of one cosurety by the creditor,’° 
or by operation of law,‘? will not affect the right of 
the others to contribution from the surety so dis- 


surety—(a) In General. 


99 P 44, 132 AmSR 134, 16 AnnCas 
854; Bagott v. Mullen, 32 Ind. 333, 2 
AmR 351. (2) Agreement by a surety 
that he would pay if the principal did 
not is sufficiently supported by con- 
sideration if another becomes cosure- 
ty in reliance thereon. Hall v. Tay- 
lor, -@hex. Civ, A.) 95 7S Wild. see 
also Indemnity § 14. 


64. Kellogg v. Lopez, 145 Cal. 497, 
78 P 1056; Patterson vy. Patterson, 23 
Pa. 464. 

As to contract implied by law see 
supra § 478. 

65. Davezac v. Seiler, 93 Ky. 418, 


20 SW 375, 14 KyL 497. 

[a] Illustration.—Where the agree- 
ment by one surety to exonerate the 
other from liability was based on a 
promise by the latter to become a 
surety on another bond, failure to 
perform such promise constitutes a 


failure of consideration releasing 
the former from liability on his 
agreement. Davezac v. Seiler, 93 Ky. 


418, 20 SW 375, 14 KyL 497. 

66. By creditor see supra § 310. 

By discharge in bankruptcy see 
Bankruptcy § 711. 

Release generally see Release [34 
Cyc 1039 et seq]. 


67. Butterfield v. Reynolds, 189 
Mich.:152, 155 NW 442; Warren v. 
Whitesides, 34 Miss. 171; Peyton v. 


Stuart, 88 Va. 50, 13 SE 408, 16 SE 
160. 

68. Kelley v. Ramsey, 176 Ky. 584, 
195 SW 1111; Warren v. Whitesides, 
34 Miss. 171. 

[a] Consideration held sufficient. 
—Warren v. Whitesides, 34 Miss. 171 
(procurement by a surety, at the re- 
quest of a cosurety, of the payment 
of a stipulated sum by an insolvent 
principal). 

[b] Consideration held insufficient. 
—Kelley v. Ramsey, 176 Ky. 584, 195 
SW 1111 (stockholder’s interest in 
assets of insolvent corporation). 

Consideration for: 

Contracts generally see Contracts § 

144 et seq. 

Release generally see Release [34 

Cyc 1048 et seq]. 

69. Cummings v. May, 91 Ala. 233, 
8 S 790; Currier v.-Baker, 51 N. H. 
613; Prescott v. Newell, 39 Vt. 82. 

[a] That surety becomes surety 
on note given by some of his cosure- 
ties in discharge of the principal 
debt does not constitute or show of 
itself an agreement to delay enforc- 
ing contribution against him, so as 
to discharge other cosureties on the 


original debt from their obligation 
to contribute. Prescott v. Newell, 39 
Vt. 82. 

{b] Surety accepting less than 
proportionate share from cosurety 


whom he releases is charged, as re- 
spects contribution against another 


cosurety, with ‘having received the 
full share. Cummings v. May, 91 Ala. 
233, 8 S 790. 


70. Me.—Hill v. Morse, 61 Me. 541. 
Mass.—Clapp v. Rice, 15 Gray 557, 
77 AmD 387. 


PRINCIPAL AND SURETY 


On the other 


tions.?°® 


N. H.—Boardman vy. Paige, 11 N. 
Fe 4350 

Tex.—Teague First State Bank v. 
Hare, (Civ. A.) 190 SW 1113; Lane v. 
Moon, 46 Tex. Civ. A. 625, 103 SW 
Zale “s 
Can.—Macdonald v. Whitfield, 27 
Canines. CC; 94: 

71. Reiter v. Cumback, 1 Ind. A. 
41, 27 NE 443; Boardman v. Paige, 11 
N. H. 431. : 

[a] Discharge by creditor’s fail- 
ure to comply with statutory notice 
to sue principal.—Such statute has 
been held to have no bearing on -the 
rights of cosureties as against each 
other so that a discharge of a sure- 
ty’s liability to a creditor thereun- 
der is not a discharge of his obliga- 
tion of contribution to his cosurety. 
Reiter v. Cumback, 1 Ind: A. 41, 27 
NE 443.*° Discharge of surety see su- 
pra §§ 287-301. 

{b] Bankruptcy.—(1) Where a 
surety receives a discharge in bank- 
ruptey prior to the judgment by the 
obligee, such surety’s obligation to 
contribute to a cosurety paying the 
judgment is not discharged. Goss vy. 
Gibson, 8 Humphr. (Tenn.) i97. (2) 
And even where a surety has been 
discharged in bankruptcy of his obli- 
gation to the creditor, he is not there- 
by discharged of his obligation to 
contribute. Keer evar” Clark) * 12 
Humphr. (Tenn.) 77 (where right to 
contribution accrues atter  bank- 
ruptcy). 

Discharge: 

By statute of limitations see infra § 

485. 


Of surety by operation of law see su- 
pra §§ 311-318. 


72.. Bouchaud vy. Dias, 3 Den. (N. 
Y.) 238;. Moore v. Isley, 22 N. G. 372: 
fa] Walidity of release.—Where a 


surety on a customhouse bond is re- 
leased by the secretary of the treas- 
ury pursuant to an act of congress, 
with the consent of another surety, 
the latter cannot maintain an action 
for contribution, but such release is 
inoperative unless it be shown that 
all requirements of the act of con- 


gress have been complied with. 
Bouchaud v. Dias, 3 Den. (N. Y.) 288. 

73. Craven v. Freeman, 82 N. C. 
361. 


[a] Covenant not to sue.—Craven 
v. Freeman, 82 N. C. 361. : 
: Boardman v. Paige, 11 N. H. 

8h. 

75. McLin v. Harvey, 8 Ga. A. 360, 
69 SE 123; Letcher v. Yantis, 3 Dana 
(Ky.) 160; Tobias v. Rogers, 13 N. 
Y. 59; Waggoner v. Walrath, 24 Hun 
443 [aff 92 N. Y. 639 mem]. 

76. McLin vy. Harvey, 8 Ga. A. 360, 
69 SE 123; Letcher v. Yantis, 3 Dana 
(Ky.) 160; Tobias v. Rogers, 13 N. 
Y. 59; Staples v. Gokey, 34 Hun 
GN. WW3)289! 

{a] Discharge by statutory notice 
to sue.—A surety having obtained his 
discharge by giving the statutory no- 
tice to the creditor is not liable for 


obligation continued.” 
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charged, unless they have consented to the release,’” 
or have paid with knowledge of the facts,** or unless 
the release or discharge is of such character as ter- 
minates the contract under which the obligation of 
the sureties arose.7* In other jurisdictions the courts 
have adopted a contra rule that a discharge of a 
surety from his liability to the creditor is a discharge 
of his obligation to contribute to a cosurety,*® wheth- 
er by operation of law’® or by the act or neglect of 
the creditor.77 Payment in part by a new note of a 
surety does not constitute a novation so as to dis- 
charge a cosurety from his obligation to contribute.7® 

[§ 485] (b) By Running of Statute of Limita- 
Although the contrary has been held,*® in 
most jurisdictions the general rule is that, notwith- 


contribution. Letcher v. Yantis, 3 
Dana (Ky.) 160, 162 (giving as rea- 
son: “The object of the statute was 
to give a right to safety or exonera- 
tion altogether. And if one surety, 
more confiding or less prudent or 
vigilant, shall choose to be passive, 
and let the obligee indulge the prin- 
cipal obligor as long as he may please 
to do so, he ‘has no right to complain 
because a co-surety, unwilling to in- 
cur the hazard of longer delay, has 
been discharged from his obligation 
by proceeding according to a law un- 
der which the contract was made’’). 

{[b] Discharge in bankruptcy.— 
Tobias v. Rogers, 13 N. Y. 59. 

[ec] Death of surety.—Staples v. 
Gokey, 84 Hun (N. Y.) 289. 

Discharge by statute of limitations 
see infra § 485. 

77. Waggoner v. Walrath, 24 Hun 
443° [aff 92 N. Y. 639 mem]. 

[a] Beason for rule.—‘'This rule 
works no injustice to the co-surety 
who is held. In equity, when.a co- 
surety has been released from his lia- 
bility by the conduct of the creditor, 
the remaining co-surety will be ex- 
onerated as to so much of the original 
debt as the discharged surety could 
have been compelled to pay had his 
Waggoner v. 


Walrath, 24 Hun 443, 447 [aff 92 N. 
Y. 639 mem], 
{[b} Judgment entered against 


surety and not against his cosurety 
releases the latter from his obligation 
of contribution. Waggoner v. Wal- 


rath, 24 Hun 443 [aff 92 N. Y. 639 
mem]. ; 

78. Fox v. Corry, 149 La. 445, 89 
S 410. 

{a] Reason for rule.—‘It is a con- 


dition precedent to the enjoyment by 
a surety of the right to demand con- 
tributions from a cosurety that he 
shall first have wholly paid the debt 
for which they were bound, and we 
have no warrant for construing the 
same law to mean that the payment 
required to secure the right to con- 
tribution destroys that right by dis- 
charging the debtor from whom the 
contribution is due.” Cox v. Corry, 
149 La. 445, 454, 89 S 410 (Louisiana 
court applying Mississippi law). 

Requisites of novation see Nova- 
tion §§ 11-63. 

79. Payment as voluntary see in- 
fra § 496. 

When limitation begins to run 
against contribution see Limitations 
of Actions § 227. 

80. MclLin v. Harvey,-8 Ga. A. 360, 
69 SE 123 (holding that a partial pay- 
ment by a surety does not constitute 
a new point for the running of the 
statute of limitations as to a cosurety 
so that the latter is not liable to con- 
tribution after being discharged of 
his obligation to the creditor by the 
running of the statute). 

Part payment as suspending opera- 
tion of stattite see Limitations of 
Actions § 649. 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 485-487] 


standing a surety has been discharged from liabil- 
ity to the creditor by the statute of limitations, he is 
nevertheless liable for contribution to a cosurety pay- 
ing the debt in whose favor the statute has not run;*4 
and a like rule applies where the estate of a surety 
has been discharged from liability to the ereditor 
because of the latter’s failure to present his claim 
against the estate within the statutory period.*? 
In Kentucky, where there is a statute giving a 
surety the right to require the creditor to sue,**® the 


contrary rule is adhered to.** 


81. 
156. 

Nebr.—Frew v. Scoular, 101 Nebr. 
131, 162 NW 496, LRA1917F 1065, 
AnnCas1918E 511. 

N. H.—Boardman vy. Paige, 11 N. H. 
431; Peaslee v. Breed, 10 N. H. 489, 
34 AmD 178. 

Oh.—Camp v. Bostwick, 20 Oh. St. 
337, 5 AmR 669. 

Or.—Durbin v. Kuney, 19 Or. 71, 23 
P 661. 

Pa.—Martin v. Frantz, 127 Pa. 389, 
18 A 20, 14 AmSR 859. 

Tenn.—Cocke v. Hoffman, 5 Lea 
105, 40 AmR 23 (recognizing rule). 

Tex.—Faires v. Cockerell, 88 Tex. 
428, 31 SW 190, 639, 28 LRA 528. 

Vt.—Aldrich vy. Aldrich, 56 Vt. 324, 
48 AmR 791. 

Eng.—Wolmershausen v. 
(1893] 2 Ch. 514. 

[a] Reason for rule.—‘“‘That con- 
traet [implied contract between co- 
sureties] is, that each surety will pay 
one half of the debt if the principal 
neglects to pay it, or will save his 
co-surety harmless from injury by his 
being obliged through the neglect of 
the other surety to pay more than 
his half of it. The obligation of one 
surety to repay to another, who has 
paid the whole debt, a moiety of it, 
does not arise solely out of the consid- 
eration, that he has thereby been re- 
lieved of the burden, but also from 
the consideration, that he engaged to 
indemnify him against loss arising 
from his own neglect to pay his own 
share, in case the principal should 
neglect to pay.” Crosby v. Wyatt, 23 
Me. 156, 163. 

[b] When surety goes into another 
state where the statute of limitations 
is not a defense, after the claim is 
barred as to all parties in one state, 
and is compelled to pay the debt, he 
is entitled to contribution. Aldrich 
vy. Aldrich, 56 Vt. 324, 48 AmR 791. 

[ec] In New York.—Although in a 
number of early cases there are found 
expressions which seem to hold a con- 
trary rule (Tobias v. Rogers, 13 N. Y. 
59; Staples v. Gokey, 34 Hun 289; 
Waggoner v. Walrath, 24 Hun 443 [aff 
92 N. Y. 639 mem]), (2) the rule of 
the text was definitely followed ina 
jJater case in which the court discusses 
and distinguishes the early cases 
(Hard v. Mingle, 206 N. Y. 179, 99 NE 
542, 42 LRANS 1131). But see supra 
§ 484 notes 75-77. ce 

s2. Ala.—Cawthorne y. Weisinger, 
6 Ala. 714. 

Ark.—Williams v. Fwing, 31 Ark. 
229 (heirs of deceased after settling 
of administration). 

Fla.—May v. Vann, 15 Fla. 553. 

Mass.—Wood v. Leland, 1 Metc. 387. 

N. H.—Crosby v. Wyatt, 10 N. H. 


318. 

N. Y.—Hard v.. Mingle, 206 N. Y. 
179, 99 NE 542, 42 LRANS 11381. 

N. C—Leak v. Covington; 99™INi GC. 
559, 6 SE 241. 

Oh.—Camp v. Bostwick, 20 Oh. St. 
337, 5 AmR 669. 

Tenn.—Reeves v. Pulliam, 66 Tenn. 
11 : 


Me.—Crosby v. Wyatt, 23 Me. 


Gullick, 


oe 

[a] Reasons for rule.—(1) “The 
statute, as to him, [Surety paying 
debt] does not commence to run until 
he has paid the claim. Then, and not 
until such payment, has he the right 
to exact contributions. So long, 
therefore, as one of their co-sureties 
remains liable for the principal debt, 


) 


PRINCIPAL AND SURETY 


Surety.®° 


[§ 486] (2) Of Principal.’5 
es the principal from his obligation discharges a co- 
surety from his obligation of contribution,*® so that 
a release of the principal by a surety will prevent 
such surety from obtaining contribution from his ed- 
sureties ;°* and likewise a discharge of the principal 
by the creditor or obligee releases all the sureties 
from liability for contribution.*’ 

[§ 487] (3) Extension of Time to Principal or to 
Except where the matter is controlled by 
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Whatever discharg- 


agreement®® or custom®! to the contrary, an exten- 


their liability to contribute contin- 
ues.”” Hard v. Mingle, 206 N. Y. 179, 
184, 89 NE 542, 42 LRANS 1131. (2) 
“The surety’s right does not 
depend upon the payment of a debt 
which they were jointly bound to pay 
at the time payment was made, but 
upon the fact of their being co-sure- 
ties in the obligation which one has 
been obliged to pay.” Reeves v. Pul- 
liam, 66 Tenn. 119, 126. 

[b] Leading case.—Wood vy. Le- 
land, 1 Metc. (Mass.) 387 [cit Hard v. 
Mingle, 206 N. Y. 179, 99 NE 542, 42 
LRANS 1131 (aff 141 App. Div. 170, 
126 NYS‘51)]. ; 

83. See supra §§ 297-301. 

84. Cochran v. Walker, 82 Ky. 220, 
56 AmR 891; Letcher v. Yantis, 3 
Dana (Ky.) 160; Shelton vy. Farmer, 
9 Bush (Ky.) 314. 

85. Release of principal as dis- 
charge of surety see supra §§ 302-305. 


86. Hobart v. Stone, 10 Pick: 
(Mass.) 215. 
[a] Reason for rule.—Liability of 


a cosurety to contribution is a collat- 
eral obligation only, that the princi- 
pal is originally liable to reimburse 
the whole amount paid by the surety, 
and the obligation of the cosurety is 
contingent only, dependent upon the 
inability and failure of the principal 
thus to reimburse. It follows as a 
necessary consequence that, whatever 
discharges the principal will, of 
course, discharge the collateral and 
contingent liability of the cosurety. 
Hobart v. Stone, 10 Pick, (Mass.) 215. 

[b] Where will of surety extin- 
guishes debt of principal, contribution 
cannot be had. Hobart v. Stone, 10 
Pick. (Mass.) 215. 


: 87. Ala.—John vy. Jones, 16 Ala. 
54. 

Mass.—Hobart v. Stone, 10 Pick. 
215. 

Minn.—Bull v. Rich, 92 Minn. 475, 


100 NW 212, 101 NW 489. 

N. H.—Pickering v.. Marsh, 7 N. H. 
1923 

N. C.—Draughan v. Bunting, 31 N. 
€ 


Os 
Vt.—Fletcher v. Jackson, 23 Vt. 581, 
56 AmD 98. 

But see Jackson v. Murray, 77 Tex. 
644, 14 SW 235 (holding that a co- 
surety who has paid no part of the 
debt cannot complain of the fact that 
plaintiff has entitled a remittitur of 
the judgment against the principal, 
where, in the same action, plaintiif 
obtained a judgment against such co- 
surety for his proportionate share). 

[a] That release of cosurety was 
not in mind of surety on executing 
release to the principal does not af- 
fect the rule. Fletcher v. Jackson, 23 
Vt. 581, 56 AmD 98. 

[b] Mistake in executing release. 
—(1) Where the release results from 
mistake in the execution of an instru- 
ment, the right to contribution is not 
affected. Vorley v. Barrett, 1 C. B. 
N. S. 225, 87 ECL 225, 140 Reprint 94. 
(2) But a mistake of law as to the 
effect on contribution of a release giv- 
en to the principal will not prevent 
such release discharging the cosure- 


ties. Fletcher v. Jackson, 23 Vt. 581, 
56 AmD 98. 
[ec] Partial release.—Clark Wh 


Dane, 128 Ala. 122, 28 S 960. 

{d] Facts held not to constitute 
release.—(1) Where a surety filed his 
claim against the estate of a deceased 
principal, and contracted with an heir 
of the principal whereby the claim 


was withdrawn without participation 
in dividends, receiving certain proper- 
ty in full satisfaction, the transaction 
was only a payment by the estate to 
reduce the liability, and not a release 
of the principal so as to release co- 
sureties from liability. Bull v. Rich, 
92 Minn. 475, 100 NW 212, 101 NW 489. 
(2) A surety who pays less.than the 
amount of a judgment under a com- 
promise with the ereditor, by which 
it is agreed that the principal only is 
to remain bound to the creditor for 
the balance, and to the sureties for 
the amount so paid, can compel con- 
tribution from his’ cosureties, al- 
though he stipulated not to use the 
judgment against the principal, since 
the principal may afterward be made 
to respond to the sureties in an action 
at law for money paid. Cummings v. 
May. 91 Ala. 233, 8 S 790. 

[e] After election to pursue real 
principal.—Plaintiff at the request 
of the real principals in a _ note, 
signed it as surety upon their prom- 
ise to indemnify him, they execut- 
ing the note as sureties and anoth- 
er signing it as principal, the note 
being in fact for the benefit of the 
parties who signed as sureties. Plain- 
tiff having paid the note and resorted 
to the parties at whose request he 
signed, as his principals, by claiming 
under an assignment by them for the 
exclusive benefit of their indorser, 
ete., it was held that if he had an 
election in the first instance to treat 
the party who signed as maker as his 
principal, by reason of the description 
of the parties in the instrument, such 
election no longer existed after plain- 
tiff, with knowledge as to who were 
the actual principals, resorted to them 
as such arid gave them a discharge. 
Pickering v. Marsh, 7 N. H. 192. 

88. Hamilton v. Glasscock, (Tex.) 
9 SW 207. See also Fox v. Litwiler, 
12 Pa. Dist. 337 (holding that, after 
the recovery of a judgment against 
the principal and his two sureties, the 
creditor releases the principal and one 
surety, but does not enter the release 
on the record of the judgment, and 
subsequently issues execution against 
the other surety which is paid, the 
latter, although entitled to recover his 
property, is not entitled to be subro- 
gated to the right of the creditor so 
as to enforce collection from a co- 
surety of the latter’s proportionate 
share of the debt). 

[a] Tllustration.._Where the cred- 
itor releases the principal for a con- 
sideration, sureties who had previous- 
ly compromised a judgment against 
the principal and all the sureties but 
one who was not a party to the pro- 
ceedings and who was expressly ex- 
cluded from the benefits of the com- 
promise are not entitled to contribu- 
tion from the surety so excluded. 
Hamilton v. Glasscock, (Tex.) 9 SW 
207. 

89. Extension of time to principal 
as discharging surety see supra §§ 
216-254. 

90. Whiting v. Burke, L. R. 6. Ch. 
842: Greenwood v. Francis, [1899] 1 
OMB WoL: 

91. Crosby v. Wyatt, 23 Me. 156; 
Crosby v. Wyatt, 10 N. H. 318. 

[a] Tlustration.—The practice of 
a bank accepting payment of interest 
in advance and permitting the note to 
stand for the period covered by such 
interest, which practice is known te 
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sion of time granted to the principal by a surety,°? 
er by the creditor with the consent of a surety,°? 
takes away the right of such surety to enforce con- 
tribution, even though his cosureties have not been 
And so a surety on 
a note which has been renewed by a cosurety and 
the principal is not lable for contribution to such 
cosurety when the latter is compelled to pay the re- 
On the other hand, 
time by the creditor to a surety will not affect the 
latter’s right to contribution from a cosurety.°®® 

[§ 488] (4) Effect of Causing or Participating in 
A surety loses his right to 
contribution, to the extent of the loss suffered by his 
cosureties,?* if the default resulted from his wrong- 
ful act®® or if he participated in the wrongful act of 
a prineipal,®® unless all of the sureties were equally 
at fault or acquiesced in the wrong.? 


prejudiced by the extension.°* 


newal note.?® 


Default of Principal. 


the sureties, does not discharge the 
sureties’ liability to the creditor or to 
each other, even though amounting 
to an extension of time. Crosby v. 
Wyatt, 23 Me. 156; Crosby v. Wyatt, 
10. Ne H. 318. 

92. Clark v. Dane, 128 Ala. 122, 28 
S960: Short v. Shannon, (Tex. Civ. 
A.) 211 SW 463; Cameron y. Boulton, 
SURO RC wr COME.) oon 

938. Crosby v. Wyatt, 10 N. H. 318; 
Boughton v. Orleans Bank, 2 Barb. Ch. 
(N. Y.) 458; Russell v. Arnold, 53 Ont. 
L. 114, 70 DomLR 849; Worthington 
v. Peck, 24 Ont. 535. 

94. Clark v. Dane, 128 Ala. 122, 28 
S 960; Short v. Shannon, (Tex. Civ. 
A.) 211 SW 463, 464. 

“When the principal debtor and one 
of the sureties make a valid agree- 
ment by which the time of payment of 
the debt is extended, every other sure- 
ty who does not consent to such ex- 
tension is released from liability, al- 
though it may be shown that at the 
time of such agreement to extend, and 
continuously since then, the principal 
has been insolvent.’ Short v. Shan- 
non, supra. 

[a] Extension to insolvent princi- 
pal.—Clark v. Dane, 128 Ala. 122, 28 
S 960; Short v. Shannon, (Tex. Civ. 
A.) 211 SW 4638. 


95. Barnett v. Reed, 51 Pa. 190, 88 
AmD 574; Adams v. De Frehn, 27 Pa. 
Super. 184; Russell v. Arnold, 53 Ont. 


L. 114, 70 DomLR 849; Worthington 
v. Peck, 24 Ont. 535. But see Quack- 
enboss v. Harbaugh, 298 Mo. 240, 257, 
249 SW 940 (holding renewal notes 
given to holder do not discharge co- 
surety obligation of one indorser to 
the other, and giving as reason: “If 
they [renewal notes] are held to have 
paid the notes on which his name ap- 
peared, his obligation arose from that 
fact. If they did not pay the original 
notes, his obligation as co-surety con- 
tinued, and his obligation to pay arose 


when the original notes were dis- 
charged”’). 
[a] On signing as surety on re- 


newal note a surety on the original 
note is not entitled to contribution 
from the cosurety. Knight v. Ker- 
foot, 184 Ind. 31, 110 NE 206 [aff (A.) 
102 NE 983]. 

96. Dunn vy. Slee, Holt N. P. 399, 3 
ECL 160, 171 Reprint 284, 1 Moore C. 
P. 2, 4 BCT, 505; Cameron vy. Boulton, 


Wisk (Ohu ies cOnt.) DoT. 
97. Broussard v. Mason, 187 Mo. 
AL 2815 TTS" SW 698s" Hshléman Sv: 


Bolenius, 144 Pa. 269, 22 A 758. 

98. Mo.—Dennig v. Meckfessel, 303 
Mo. 625,532) 2619SW 55 [quot ‘Cycj 
Block v. Estes, 92 Mo. 318, 4 SW 731. 

N. Y.—Crisfield v. Murdock, 127 N. 
Y. 315, 27 NE 1046; Wilder v. Butter- 
field, 50 HowPr 385. 

Oh.—McCrory v. Parks, 18 Oh. St. 1. 

Pa.—Eshleman vy. Bolenius, 144 Pa. 
269, 22 A 758, 

Wis.—In re Koch, 148 Wis. 548, 134 
NW 6638. 
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Reimbursement. 


an extension of 


debt.” 


his cosureties ;* 


[a] Illustrations.—(1) Appropria- 
tion of taxes by a surety on the bond 
of a tax collector. Wilder v. Butter- 
field, 50 HowPr (N. Y.) 385. (2) Neg- 
lect of a surety to cash a check given 
by the principal with which to pay a 
debt until the failure of the bank on 
which the check was drawn. Crisfield 
v. Murdock, 127 N. Y. 315, 27 NE 1046. 
(3) Fraud. McCrory v. Parks, 18 Oh. 
St. 1. (4) Unauthorized loan of funds 
of an estate by a surety on an ad- 
ministrator’s bond. Eshleman v. Bo- 
lenius, 144 Pa. 269, 22 A 758. 

Measure of liability of surety who 
causes default see infra § 501. 

99. Healey v. Scofield, 60 Ga. 450; 
pees v. Gaskill, 60 Ga. 277. 

1. Pomeroy v. Sterrett, 183) Pa. ie 
38 A 476; Briggs v. Boyd, 37 Vt: 5384 

Ze Ark. —Anthony v. Percifull, 8 
Ark. 494. 

Cal.—Williams v. Riehl, 127 Cal. 
oe 59 P 762, 78 AmSR 60. 

57, 26 SH 58. 

Ill.—Johnson v. Vaughn, 65 Ill. 425. 
La.—Lloyd v. Martin, 7 Mart. 444. 
get en v. Fiske, 17 Mass. 

Mich.—Roeder v. Niedermeier, 112 
Mich. 608, 71 NW 154. 

‘oot ee v. Fullerton, 59 Mo. A. 

3. 

Roa J.—Paulin v. Kaighn, 29 N. J. L. 

Pa.—Adams vy. De Frehn, 27 Pa. Su- 
per. 184. 

Tex.—Glasscock v. 62 
Tex, 143. 

Eng.—Done v. Walley, 2 Exch. 198, 
154 Reprint 463. 

Ont.—Moorehouse v. Kidd, 28 Ont. 

Cameron v. 
0. 


Hamilton, 


35 [aff 25 Ont. A. ae 
Boulton, l2 (Cy Cs Py 

[a] Note given eat as collateral 
security, the proceeds of which note, 
on being discounted, went to pay the 
original note, does not relieve the co- 
surety of obligation to contribute. 
Adams v. De Frehn, 27 Pa. Super. 184 
(holding that jury should determine 
whether such note was given as col- 
lateral or as payment of original 
note). 

3. Snyder v. Clark, 100 Cal. 414, 34 


P 1034; Hall v. Gleason, 158 Ky. 789, 
166 SW 608; Mason v. McKnight, 76 
Sw 509, 25 KyL 9038; Atkinson v. 


Stewart, 2 B. Mon. (Ky.) 348; Morri- 
son v. Poyntz, 7 Dana (Ky.) 307, 32 
AmD 92; Zimmerman vy. Neuer, 1 
Pearson (Pa.) 110 (where the surety 
failed to make his money by execution 
on a judgment given by the principal). 

[a] MIllustrations.—(1) Mortgage 
on property already encumbered in 
excess of its value. Hall v. Gleason, 
158 Ky. 789, 166 SW 608. (2) Mort- 
gage on a contingent right. Atkinson 
v. Stewart, 2 B. Mon. (Ky.) 348. 

4. Norwood vy. Washington, 136 
Ala. 657, 33 S 869; Johnson v. Vaughn, 
65 Ill. 425. 


[§§ 487-489 


[§ 489] 5. Effect of Indemnity from Principal; 


Generally the right to contribution 


is not affected by the fact that the surety has re- 
ceived security on account of his lability,? 
such security is, or may prove to be, worthless,*® or 
unavailable,* although the surety will be account- 
able to his cosurety for a proportionate part of the 
proceeds realized from such security or indemnity ;* 
and a surety cannot claim contribution from his ¢o- 
sureties without crediting the latter with funds re- 
ceived from thé principal or in his behalf,® or with- 
out showing that such property failed to satisfy the 
In some jurisdictions the rule is otherwise 
stated that, where a surety has control or possession 
of security or indemnity against the common lia- 
bility, he is under a duty to appropriate it to the 
common lability before seeking contribution from 


where 


so that a surety, being sued for 


[a] TIllustration.—Where a mort- 
gage executed by the principals in fa- 
vor of their sureties, naming as one 
of the mortgagees a deceased surety, 
was ineffective as to him to convey 
title, and the power conferred there- 
by could not be exercised by his ad- 
ministrator, the latter is not required 
to resort to the mortgage before pro- 
ceeding against the cosureties for con- 
tribution. Norwood v. Washington, 
136 Ala. 657, 33S 869. 

5. Johnson v. Vaughn, 65 Ill. 425; 
Mosely v. Fullerton, 59 Mo. A. 143. 

Seepeced of apportionment see infra § 


Recourse to indemnity to cosurety 
see supra § 469 et seq. 

6. Labbe v. Bernard, 196 Mass. 551, 
82 NE 688, 14 LRANS 457; Davis v. 
Toulmin, 77 N.Y. 280; Cadwell v. 
Campeau, 3 DomLR 555, 3 OntwWN 616, 
21 OntWR 263. 

[a] Tllustrations.—(1) Where one 
of the sureties on the bond of a build- 
ing contractor, on the abandonment 
of the work by the contractor, com- 
pleted the work and received the bal- 
ance of the contract price, he cannot 
require contribution by the sureties 
to the expense of the work, without 
giving credit for the amount received 
by him for doing the work, although 
the contractor, after beginning the 
work and before abandoning it, bor- 
rowed money of such surety to enable 
him to carry on the work, and as se- 
curity therefor assigned to him all 
claims and demands under the build- 
ing contract. Labbe v. Bernard, 196 
Mass. 551, 82 NE 688, 14 LRANS 457. 
(2) Where cosureties on a contractors’ 
bond entered into a written agreement 
between themselves prior to the aban- 
donment of the work by the contrac- 
tors under which they jointly com- 
pleted the work, the drawback of 
twenty per cent returned by the own- 
er as the work proceeds from the val- 
ue of all the work from the commence- 
ment of the contract is, when finally 
paid, to be considered as salvage at- 
tributable to the joint efforts of the 
sureties, and where the amount ow- 
ing for the work on completion is re- 
ceived by one of the sureties, who was’ 
both the assignee of the contractors’ 
rights under the contract, and the 
agent of his cosureties for completing 
the contract, he is’ liable to account 
to his cosureties for the drawback of 
twenty per cent. Cadwell v. Campeau, 
3 DomLR 555, 3 OntWN 616;-21 Ont 
WR 263. 

[b] In Georgia, under Civ. Code 
(1910) § 8566, a surety, suing for con- 
tribution, must first account for all 
moneys or other things received from 
the principal to indemnify him against 
loss. Higdon v. Bell, 25 Ga. A. 54, 102 
SE 546. 

7. Broussard v. Mason, 187 Mo, A. 
281, 173 SW 698. 

8. Norwood V. 136 


Washinet pa 
Ala. 657, 33 S 869. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~§§ 489-490] - 


contribution, is credited with payments received by 
the surety as indemnity.® Of course a surety who has 
been fully indemnified by the principal after assum- 
ing the debt is not entitled to contribution.1° 

A surety is not entitled to con- 
tribution if he has been reimbursed by the principal, 


Reimbursement. 


or from the principal’s estate.1! 


[§ 490] 6. Effect of Relinquishment or Loss of Se- 
Subject to the ne- 


curity or Funds of Principal.1? 


9. See infra § 503. 

10. Silvey v. Dowell, 53 Ill. 260. 
[a] Transaction held not assump- 
tion of debt.—Where a surety took 
from his principal, after default, a 
transfer of property, absolute in form, 
giving in return an agreement to sell 
the same and pay the principal the 
balance over such sum as the surety 
might be obliged to pay, and a sale 
could not be made, and the surety re- 
tained the land, which was worth lit- 
tle more than the amount of his.-lia- 
bility, which he paid subsequently, 
the transaction was not an assump- 
tion of debt. Roeder v. Niedermeier, 
112 Mich. 608, 71 NW 154. 

Loss of right to contribution by 
agreement see supra § 483. 

11. Ind.—Keiser v. Beam, 117 Ind. 
31, 19 NE 534. 

Me.—Gould v. Fuller, 18 Me. 364. 

Md.—McPherson v. Talbott, 10 Gill 
& J. 499, 32 AmD ‘191. 

Mass.—Mason v. Lord, 20 Pick. 447 
(holding that, where a surety pays as 
administrator of the principal, and the 
sum paid is allowed him in the settle- 
ment of his accounts, he does not have 
any claim upon the other sureties for 
contribution as to such amount). 

N. C.—Robinson v. McDowell, 130 
N. C. 246, 41 SE 287. 

Va.—Boulware v. Hartsook, 83 Va. 
679, 3 SE 289. 

[a] Where surety, as executor of 
principal’s estate, has sufficient as- 
sets to pay the judgment of the cred- 
itor, his cosurety may enjoin enforce- 
ment of the former’s claim for con- 
tribution. Robinson v. McDowell, 130 
N. C. 246, 41 SE 287. 

[b] Facts held insufficient to con- 
stitute reimbursement.—Northwest- 
ern Nat. Bank v. Great Falls Opera- 
House Co., 23 Mont. 1, 57 P 440. 

[ec] On surrender of principal’s 
property to a syndie for the benefit of 
creditors, among whom a surety was 
listed, such property being apparently 
sufficient to pay all debts, the surety 
is not entitled to contribution in the 
absence of showing the disposition of 
the property and that upon a settle- 
ment of the amounts he would receive 
nothing. Cockayne v. Sumner, 22 
Pick. (Mass.) 117. 

12. As affecting basis of apportion- 
ment see infra § 503. ; 

DSiaeeauliney. calc, ai eNe di Ia. 
503; Brandon vy. Medley, 54 N. C. 313. 

[a] Illustration.—Where  cosure- 
ties on an administration bond com- 
promise a suit against them, under 
the advice of counsel and from an 
honest belief that both were liable to 
the larger sum, on account of the dey- 
astavit and insolvency of their prin- 
cipal, and it was afterward discovered 
that one of them who had adminis- 
tered on the estate of the principal 
had erroneously given up assets of 
the principal to another, acting under 
legal advice and by a misapprehen- 
sion of law, but in good faith, which 
assets, if they had been held, would 
have saved both sureties from loss by 
reason of their suretyship, the whole 
burden could not be thrown on the 
surety who had thus given up the as- 
sets, it not appearing that he had con- 
cealed the facts from his cosurety and 
there being no allegation of fraud or 
imposition. Brandon v. Medley, 54 N. 
14. Ala.—Taylor v. Morrison, 26 
Ala. 728, 62 AmD 747. 

Colo.—Milner v. Eskridge, 62 Colo. 
430, 163 P 1115 (in case where defend- 
ant surety had offered to pay the debt 
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cessity in some jurisdictions that there be present 
fraud in the relinquishment,!* if, before the lability 
of his cosureties is terminated, a cosurety volun- 
tarily relinquishes,* either before or after payment 
of the debt,t® or loses or causes the loss of,1® or 
negligently fails to enforce or apply to the debt,!7 


security or indemnity held or controlled by him, he 


if the security were turned over to 
him). 

Ky.—Cornett v. Holcomb, 62 SW 
477, 23 KyL 34; Roberts v. Sayre, 6 
T. B. Mon. 188. 

Md.—Hilleary v. Hurdle, 6 Gill 105. 

Mass.—Durfee v. Kelly, 228 Mass. 
571, 117 NE 907. 

Vc peter v. Chapman, 13 Mo. 

N. Y¥.—Sherman v. Foster, 158 N. Y. 
587, 538 NE 504; Crisfield v. Murdock, 
127 N. Y. 315, 27 NE 1046; Ramsey v. 
Lewis, 30 Barb. 403; Fielding v. Wa- 
terhouse, 40 N. Y. Super. 424; Boyer 
v. Marshall, 8 NYSt 233. 

Oh.—Carpenter v. Kelly, 9 Oh. 106. 

W. Va.—Miller v. Lilly, 87 W. Va. 
608, 105 SE 826; Neely v. Bee, 32 W. 
Va. 519, 9 SE 898. 

Wis.—In re Koch, 148 Wis. 548, 134 
NW 6638. 

[a] Exchange of security, in good 
faith, which does not. occasion any 
loss, will not affect the right to con- 
tribution, although such change is 
made without, the knowledge of the 
Saas Carpenter v. Kelly, 9 Oh. 


[b] If surety was compelled to 
surrender security to third persons, 
provided he shows that the claim of 
such third persons was a superior one, 
he does not lose his right to contribu- 
tion. Cornett v. Holcomb, 62 SW 477, 
23 KyL 34. 

[ec] That mortgagee objects to giv- 
ing up mortgaged property is no ex- 
cuse for the surety’s abandonment 
thereof. Taylor v. Morrison, 26 Ala. 
728, 62 AmD 747. 

[d] Surrender without consent is 
fraud on the cosureties. Milner v. 
Eskridge, 62 Colo. 430, 163 P 1115. 

[e] Misstatement as to security.— 
A cosurety, who paid a note, having 
induced defendant to sign, could not 
hold him to have knowledge of a mis- 
statement in the note as to the se- 
curity, and, having parted with the 
security, could not claim contribution. 
Milner v. Eskridge, 62 Colo. 430, 163 
Wee ISLS: 

15. Paulin sv. keiehn,’ 29 oN. J, lu: 
480. j 

16. Ala.—Steele v. Mealing, 24 Ala. 

85. 

Colo.—Milner v. Eskridge, 62 Colo. 
430, 163 P 1115. 

Ga.—Simmons v. Camp, 71 Ga. 54. 

Ill.—F rink v. Peabody, 26 Ill. A. 390. 

Ind.—Pollard v. Pittman, 37 Ind. A. 
475, 77 NE 293. 

Ky.—Morgan v. Morgan, 158 Ky. 
830, 166 SW 602; Teeter v. Pierce, 11 
B. Mon. 399; Goodloe v. Clay, 6 B. 
Mon. 236; Roberts v. Sayre, 6 T. B. 
Mon. 188. 

La.—Moore v. Drew, 51 La. Ann. 
740, 25 S 402. 

Minn.—Schmidt v. Coulter, 6 Minn. 

2 


Mo.—Chilton v. Chapman, 13 Mo. 
470. 

N. Y.—Crisfield v. Murdock, 127 N. 
Y. 315, 27 NE 1046; Ramsey v. Lew- 
is, 30 Barb. 403; Fielding v. Water- 
house, 40 N. Y. Super. 424. 

N. C.—Kerns v:; Chambers, 38 N. C. 
576. 

Pa.—Eshleman v. Bolenius, 144 Pa. 
269, 22 A. 758. 

Ss. C.—Butler v. Spencer, 116 S. C. 
177, 107 SE 154. 

Tenn.—Brown v. McDonald, 8 Yerg. 
158, 29 Amb 112. 

W. Va.—Miller v. Lilly, 87 W. Va. 
608, 105 SE 826. 

Eng.—Greenwood vy. Francis, [1899] 
IVOpeBs sla. 


forfeits his right to contribution to the extent of 
| the value of such security!’ or of the loss sus- 


[a] Particular kinds of security.— 
(1) Funds. Frink v. Peabody, 26 Ill. 
A. 390; Roberts v. Sayre, 6 T. B. Mon. 
(Ky.) 188; Crisfield v. Murdock, 127 
N. Y. 315, 27 NE 1046 (holding that, 
where a surety on the bond of a col- 
lector takes the management of the 
funds, depositing them in a bank of 
which he is president and chief man- 
ager, and refuses to pay them to the 
treasurer when directed to do so by 
the collector, he is, as between him- 
self and a cosurety, primarily liable 
for the funds if they are lost by a 
failure of the bank); Ramsey vy. Lew- 
is, 30 Barb. (N. Y.) 403; Eshleman v. 
Bolenius, 144 Pa. 269, 22 A 758 (un- 
authorized loan to third person). (2) 
Mortgage. Steele v. Mealing, 24 Ala. 
285 (holding that a surety cannot 
have contribution if he permits prop- 
erty mortgaged to him to be levied 
upon and sold). (3) Lien. Moore v. 
Drew, 51 La. Ann. 740, 25 S 402 (hold- 
ing that, where a surety has a right 
to enforce a vendor’s privilege, but 
allows a company, in which he is;a 
stockholder, to obtain judgment 
against the property without making 
any claim to the property or to its 
proceeds, he cannot recover from his 


cosurety). (4) Judgment against the 
principal. Fielding v. Waterhouse, 
40 N. Y. Super. 424. But see Cum- 


mings v. May, 91 Ala. 238, 8 S 790 
(holding that a surety who has stipu- 
lated not to use a judgment obtained 
by the creditor against the principal 
can have contribution if the principal 
afterward can be made to respond to 
the cosureties in an action at law for 
money paid). (5) Judgment against 
third person. Schmidt v. Coulter, 6 
Minn. 492 (where the surety, after 
obtaining a judgment against a gar- 
nishee of his principal, lost his rem- 
edy by neglect). (6) Levy on prop- 
erty of principal. Brown vy. McDon- 
ald, 8 Yerg. (Tenn.) 158, 29 AmD 112 
(holding that, where an execution is- 
sued on a judgment against a prin- 
cipal and two sureties is levied on 
property of the principal sufficient to 
satisfy it, but one surety executes a 
delivery bond with the principal for 
the property, such surety cannot have 
contribution to the amount of the 
debt paid by him after forfeiture of 
the bond). (7) Deed of trust. Chil- 
ton v. Chapman, 13 Mo. 470. 

Carpenter vy. Kelly, 9 Oh. 106; 
Bee, 32 W. Va. 519, 9 SH 
Moorhouse v. Kidd, 25 Ont. A. 
And see cases supra notes 14=- 


[a] Security available to cosurety. 
—Where a surety had security equal- 
ly available to his cosureties and 
which they could have enforced, he 
is not deprived of his right to con- 
tribution by reason of the fact that 
he did not enforce it and depreciation 


resulted. Moorhouse vy. Kidd, 25 Ont. 
A 221; 
[b] Funds.—Neely v. Bee, 32 W. 


Va O19, Oy Shes .9)s. 


18. Roberts v. Sayre, 6 T. B. Mon. 
(Ky.) 188; Durfee v. Kelly, 228 Mass. 
Did, Le? INE 9075 Paulin sve Kane hn, 


29 N. J. L. 480; Fielding v. Water- 


house, 40 N. Y. Super. 424. 
[a] Value is presumed to be the 
full value unless the delinquent 


proves otherwise. Paulin v. Kaighn, 
29 N. J. L. 480; Fielding v. Water- 
house, 40 N. Y. Super, 424. But see 
Teeter v. Pierce, 11 B. Mon. (Ky.) 
899 (holding that a surety who loses 
the benefit of a mortgage is charge- 
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tained;1® and a surety who induces cosureties to sur- 
render collateral security held by them for their pro- 
teetion cannot enforce his claim for contribution,” 
although he is not obliged to accept security; and his 
refusal to do so will not defeat his right to contribu- 
tion,?! except where his cosurety has accepted se- 
curity under conditions set by the principal which 
A surety holding 
funds of the principal which he should have applied 
to the debt and which he misapplied cannot have 


the surety refused to accept. Be 


contribution.?? 


able with the fair vendible value of 
the mortgaged property at a coercive 
sale). 

19. Greenwood vy. Francis, [1899] 
1 Q. B. 312 (holding surety not re- 
sponsible for loss). 

20. Ayer v. Tilton, 42 N. H. 407. 

21. White v. Carlton, 52: Ind. 371; 
Smith v. Mason, 44 Nebr. 610, 63 NW 
41; Pool v. Williams, 30 N. C. 286. 

[a] Agreement not to record mort- 
gage.—If a surety has received se- 
curity from the principal with the 
understanding that it is not to be re- 
corded, he can have contribution, al- 
though the benefit of the security is 
lost by reason of its not being re- 
corded. White v. Carlton, 52 Ind. 371; 
Pool v. Williams, 30 N. C. 286 (where 
the agreement was that the security 
was not to be registered “unless it 
becomes necessary to do so’’). 


22. White v. Banks, 21 Ala. 705, 
56 AmD 283. 
[a] Thus, where one cosurety re- 


fuses to accept the conditions im- 
posed by the principal for cbtaining 
the proceeds of security—that a ré- 
lease should be executed—and there- 
by fails to obtain means to pay the 
debt, he cannot have contribution 
from another cosurety who has per- 
formed the conditions, and applied 
such proceeds on his share of the 


debt. White v. Banks, 21 Ala. 705, 56 
AmD 283. 

23. Simmons vy. Camp, 71 Ga. 54; 
Morrance v. Cook)’ 63Ga. 598; In re 
Skiles, 211 Pa. 631, 61 A 245. 

[a] Illustrations. — (1) Where 


three sureties induced their principal 
to furnish Confederate money with 
which to pay their obligee, but such 
payment being refused, the note of 
one of the sureties with the others as 
sureties was given instead, the surety 
who signed as principal maker using 
the Confederate’ money in his busi- 
ness, he was not entitled to contri- 
bution, although he subsequently had 
paid the note in good money. Tor- 
rance v. Cook, 63 Ga. 598. (2), Two 
directors of an insolvent bank were 
found to have money of the bank 
in their possession. One of them 
paid a note of the bank for which they 
were both sureties. The amount in 
the hands of the directors was con- 
siderably more than the note. The 
court held that the director paying 
the note could not recover contribu- 
tion from the other, even though the 
claims of the bank creditors were 
settled for a much smaller amount. 
In re Skiles, 211 Pa. 631, 61 A 245. 
24. See infra § 509. 
25. See statutory provisions. 
Summary remedies see infra § 507. 
26. Ala.—Washington v. Norwood, 
128 Ala. 383, 30 S 405; Werborn v. 
Kahn, 93 Ala. 201,.9 S 729; 
v. Riley, 88 Ala. 399, 6 S 753; 
vy. Means, 73 Ala. 468. 
Jll.—Triego v. Cunningham, 267 
Tl. 367, 108 NE 350 [rev 188 Ill. A. 


Pegram 
Taylor 


70]. 

Ind.—Schooley v. Fletcher, 45 Ind. 
86. 

Iowa.—Craig v. West, 61 Iowa 758, 
17 NW 108. 


Md.—Nally v. Long, 56 Md. 567; 
Smith v. State, 46 Md. 617. 

Mich.—Backus y. Coyne, 
584, 8 NW 694. 


45 Mich. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 491] 7. Payment—a. In General. 
limited by the right of a surety to exoneration in 
equity before payment,?* or as otherwise provided 
for by statute,?> it 1s generally held that a surety 
is not entitled to contribution from his cosureties,”® 
and that a cause of action therefor does not acerue,”* 
either at law?® or in equity,?® or in a statutory sum- 
proceeding,*® until the surety has paid,*+ or 
satisfied, or discharged,*? the entire debt or more 
than his proportionate share thereof.?* 


~ [§§ 490-491, 


Except as 


But pay- 


ment by a surety of more than his share entitles 


Miss.—Stone vy. 
ie 

Mo.—Magruder 
AP 183 


Buckner, 20 Miss. 


v. Admire, 4 -Mo. 

N. C.—State Prison v. Massachu- 
setts Bonding, etc., Co., 192 N. C. 391, 
135 SH 125. : 

Oh.—Camp v. Bostwick, 20 Oh. St. 
337, 5 AmR 669; Gares v. Stever, 4 
OhNPNS 462. 

Or.—Ladd v. Portland Chamber of 
Commerce, 37 Or. 544, 60 P 713, 61 P 
1127, 62 P 208. 

Vt.—Rutland v. Paige, 24 Vt. 181. 

Va.—Young vy. Bowen, 131 Va. 401, 
108 SE 866. 

Eng.—Stirling v. Burdett, [1911] 
2 Ch. 418; Wolmershausen v. Gullick, 
[1893] 2 Ch. 514; Ex p. Snowdon, 17 
Ch. D. 44; Ex p. Porter, 4 Deac. & C. 
774; Davies v. Humphreys, 6 M. & W. 
153, 151 Reprint 361. 

Ont.—Tucker vy. Bennett, 60 Ont. 
Tr US, ETO 27 tea! omy 42. 

[a] Mere default of principal is 
not sufficient. Rutland v. Paige, 24 
Vit. ode 

27. Ala.—yYeend v. Weeks, 104 Ala. 
331, 16 S 165, 53 AmSR 50; Nation v. 
Roberts, 20 Ala. 544. 

Ind.—South Bend First Nat. Bank 


v. Mayr, 189 Ind. 299, 127 NB 7, 
Iowa.—Novak v. Dupont, 112 Iowa 
334, 88 NW 1062. 


Kan.—Mentzer v. Burlingame, 78 
Kan, 2to oy S71, 08. LIRA S soso. 

Mass.—Wood vy. Leland, 1 Mete. 387. 

N. Y.—Tobias v. Rogers, 13 N. Y. 
59 [aff 3 CodeRep 156, 2 Edm. Sel. 
Cas.’ 168]. 

Oh.—Camp v. Bostwick, 20 Oh. St. 
337, 5 AmR 669. 

Tex.—Zachry v. Peterson, (Civ. A.) 
171 SW 494, 

Vt.—Rutland vy. Paige, 

Wash.—Shoemake vy, 
Wash.,1, 47° P 218. 

Ont.— Tucker v. Bennett, 60 Ont. aa. 
118, [1927] 2 DomLR 42. 

[al Application of rule. — Pay- 
ment after issuance of a homestead 
patent to a cosurety does not exempt 
such land from execution under a 
statute exempting homesteads from 
debts arising prior to the issuance of 
the patent. Shoemake y, Stimson, 16 
Wash. 1, 47 P 218. 

When limitations begin to run see 
Limitations of Actions § 227. 


24 Vt. 181. 
Stimson, 16 


28. Washington v. Norwood, 128 
Ala. 383, 30 S 405; Tobias v. Rogers, 
3. N. Y¥. 59 [aff 3 CodeRep 156, 2 
Edm. Sel. Cas. 168]; -Gourdin vy. Tren- 
holm, 2b: Si iC. -B'62. 

29. Washington v. Norwood, 128 
Ala. 3838, 30 S 405; Gourdin v. Tren- 
Spm Zoos 362. But see infra § 
509. 


30. See cases infra this note. 

[a] Thus it is said that the stat- 
ute merely fixes a rule of procedure 
and not a maxim of law entitling a 
surety, who in fact does not pay a 
judgment, to contribution. San Joa- 
quin Valley Bank ‘v. Gate City Oil 
Co. SG CalyeA So see ede 

[b] In Alabama (1) payment is 
not necessary in the summary pro- 
ceeding (Broughton y. Robinson, 11 
Ala. 922), (2) but execution cannot be 
issued on the summary judgment ren- 
dered therein until payment has been 
made (Young v. Clark, 2 Ala, 264). 

[ec] In Georgia a surety on a con- 


tract which does not show on its face 
the fact of suretyship may, for the 
purpose of compelling contribution, 
maintain the statutory proceeding for 
having such fact entered of record 
upon payment of a portion of the 
debt either before or after judgment, 
payment of the whole debt being un- 
necessary. Cooper v. Chamblee, 114 
Ga- 116, 39 SE 917. 

31. Fla.—May v. Vann, 15 Fla. 553. 

Kan.—Hotham vy. Berry, 82 Kan. 
412, 108 P 801; Mentzer v. Burlin- 
game, 78 Kan. 219, 97 P 371, 18 LRA 
NS 585. 

Mich. —Comstock Vv. 191 
Mich. 629, 158 NW 102. 

Minn.—Goodhue County v. 
171 Minn. 8, 212 NW 948; National 
Surety Co. v. Becklund, 169 Minn. 


177, 210 NW 882. 
Mo.—Wilson v. Kieffer, 141 Mo. A. 
AIT — Sw 1149. 
N. Y.—Dillenbeck v. Dygert, 97 N. 
Y. 303, 49 AmR 525. 
Ss. C.—Gourdin v. Trenholm, 25 S., 
Godwin, (Civ. A.) 


Cr 362. 
Tex.—Langley v. 

264 SW 323 [rev on other grounds 

(Commn. A.) 276 SW 659]. 


Potter, 


Noser, 


Wis.—Hardell v. Carroll, 90 Wis. 
350, 68 NW 275; Faurot v. Gates, 86 
Wis. B75, Ol NW 294, 


Que.—Cote v. Poliquin, 35 Que. K. 
B. 186; Marquis v. Banque D’Hoch- 
elaga, 35 Que. K. B. 184. 

Sask.—Dominion of Canada Inv. Co. 
v. Gelhorn, 10 Sask. L. 278, 36 Dom 
LR 154, [1917] 3 WestWkly 231. 

Austr.— Walker y. Bowry, 35 Austr. 
Ck. Ras48- 

See also Fox y. Corry, 149 La. 445, 
89 S 410 (applying J} Mississippi law). 

[a] Right to contribution is con- 
summated when the surety is com- 
pelled to pay the debt. Comstock v. 
Potter, 191 Mich. 629, 158 NW 102: 
National Surety Co. v. Becklund, 169 
Minn. 177, 210 NW 882; Wilson v. 
Kieffer, 141 Mo. A. i OU 122 SW 1149; 
Hardell v. Carroll, 90 Wis. 350, 63 NW 


275; Faurot vy. Gates, 86 Wis. 575, 
57 NW 294. 

32. Ida.—Agren v. Staker, 46 Ida. 
36, 267 P 460. 


N. Y.—Dillenbeck yv. Dygert, 97 N. 
Y. 303, 49 AmR 525. 


aan Guckenheimer, ete., Co. v. 
Kann, 243 Pa. 75, 89 A 807. 
S. C.—Gourdin v. Trenholm, 25>S. 


Cy. 862: 

Sask.—Dominion of Canada Inv., 
ete., Co. v. Gelhorn, 10 Sask. L. 267, 
36 DomLR 154, [1917] 8 West Wkly 


231. 

[a] Discharge or satisfaction of 
debt by one surety raises a right in 
his favor for contribution. Agren v. 
Staker, 46 Ida. 36, 267 P 460; A. Guck- 
enheimer, etc:,, Co. “ Kann; 243) Pa. 
W589 -ANSO%.1 = 

33. Iowa.—Novak v. Dupont, 112 
Iowa 3834, 883 NW 1062: 

Ky. —Lytle v. Pope, il B. Mon. 297, 

Mo.—Singleton v. Shepherd, (A.) 
183 SW 1077 Broderick y. Lucas, 
(A.) 182 SW 154. 

N. H.—Fletcher v. Grover, 11 N. H. 
368, 35 AmD 497. 

Alta. —Pagratide v. Davis, 18 Alta. 
L. 330, [1922] 2 WestWkly 1114. 
And see cases supra note 26. 

[a] Thus a surety settling with a 

creditor for less than his share of 


ae 


* 


§§ 491-494] 


him to sue for contribution, even though there re- 
main unadjudicated additional claims by the creditor 
If the surety pays less than 
the whole debt, or less than his proportionate share 
thereof, he will be entitled to contribution if such 
payment discharges the whole debt as to himself 


against the sureties.34 


and his cosureties.?5 


[§ 492] b. Mode and Sufficiency?*—(1) In Gen- 
It is generally held that whatever of value 
is accepted by the creditor from a surety in payment 
or satisfaction of the debt,?7 whether it be cash,?§ 
property,*® or other obligations,*® will be considered 
as payment; and, similarly, whatever operates to 
discharge the original obligation of the cosureties 
is considered such payment as gives rise to contribu- 
tion,*t as where a surety individually has assumed 
the debt,*? or where he has given security for its 


eral. 


payment.* 


the indebtedness is not entitled to 
contribution from the cosurety, who 
had previously procured a release by 
paying a less amount. Singleton v. 
Shepherd, (Mo. A.) 183 SW 1077. 

34. Malone v. Stewart, 18 Pa. Dist. 
nee In re Macdonald, [1888] W. N. 

Judgment in such case see infra § 
527 text and note 96. 

[a] Debt payable in installments. 
—It seems that, where a debt is pay- 
able in installments, a payment of all 
that is presently due is sufficient to 
give rise to a right to contribution 
as to the amount paid. In re Macdon- 
ald, [1888] W. N. 130. See Stirling 
v. Burdett, [1911] 2 Ch. 418 (in dis- 
eussing In re Macdonald, supra, the 
court held that this is only true in 
the event the installments can be con- 
sidered separate debts, and that oth- 
erwise a payment of more than a 
surety’s proportionate share of the 
whole debt is necessary). 

35. Werborn v. Kahn, 93 Ala. 201, 


9 S 729; Pegram. v. Riley, 88 Ala. 
399, 6 S 753; Taylor v. Means, 73 
Ala. 468; Stallworth v. Preslar, 34 


Ala. 505; Singleton v. Shepherd, (Mo. 
A.) 183 SW 1077; Boutin v. Estell, 110 
Wis. 276, 85 NW 964; Walker v. Bow- 
ry, 35 Austr. C. L. R. 48. And see cas- 
es supra § 492 text and note 21. 

[a] Release of surety from sepa- 
rate judgment against him discharg- 
es a cosurety entitling the former to 
contribution. Walker v. Bowry, 35 
Aistrs'C./a4 IR. 48: 

36. Payment as discharge of sure- 
ty see supra § 169 et seq. 

Form, and medium of payment gen- 
erally see Payment § 15 et seq. 

37. Knight v. Kerfoot, (A.) 102 
NE 983 [aff 184 Ind. 31, 110 NE 206]; 
Smith v. Mason, 44 Nebr. 610, 63 NW 
41: Bishop v. Smith, (N. J. Sup.) 
Bite AL I8i4. ; : 

38. Knight v. Kerfoot, 184 Ind. 31, 
110 NE 206 [aff (A.) 102 NE 983]; 
Smith v. Mason, 44 Nebr. 610, 63 NW 
41. 

39. Smith v. Mason, supra. 

40. Smith v. Mason, supra. 
also cases infra § 493. 

41. See cases infra this note. 

[a] Confederate money.—Edmonds 
v. Sheahan, 47 Tex. 443. 

[b] Payment in form of purchase 
of debt is. sufficient. Fanning v. 
Murphy, 126 Wis. 538, 105 NW 1056, 
110 AmSR 938, 4 LRANS 666. : 

[ec] Payment otherwise sufficient 
is not vitiated (1) because a surety, 
through a bequest, afterward comes 
into possession of property which 
was sold under-an execution against 
him to satisfy the debt (Caldwell v. 
Roberts, 1 Dana (Ky.) 355); (2) nor 
because the creditor, through fraud 
of the surety, may have accepted in 
settlement a less sum than was due 
(Shepard v. Pebbles, 38 Wis. 373). 

[ad] Surety forced to pay as prefer- 
ence.—A, vice president who paid, as 
preference under the Bankruptcy Act, 


See 
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[§ 493] (2) Particular Manner of Payment. In 
accordance with, and subject to, the general rules 
stated in the preceding section** and the rules per- 
taining to payment generally,4® payment may be 
made in land,** by a mortgage thereon,?7? by com- 
mercial paper,** or bond;4® and in such eases the 
right to contribution exists, even though no payment 
at all has been made by the surety giving it, of the 
mortgage bond,°° or commercial paper®! accepted by 
the creditor as payment, or even though payment 
thereof was not made until after the suit for con- 
tribution has been brought,°? and even though it has 
subsequently been returned to the surety by the credi- 
tor as a gift.°* But a new note signed by the princi- 
pal and one of the sureties in effect merely chang- 
ing the form of the original contract is not pay- 
ment by the signing surety.*+4 


[§ 494] c. Payment Not within Scope of Sure: 


corporation funds paid on notes on 
which he was surety is entitled to 
contribution from cosurety. FEisleben 
v. Schueddig, (Mo. A.) 7 SW (2d) 282 
(notwithstanding judgment was 
against surety individually). 

42. Hotham vy. Berry, 82 Kan. 412, 


108 P 801; Lytle v. Pope, 11 B. Mon. 
(Ky.) 297; Lucas v. Chamberlain. 8 
B. Mon. (Kyi). 276; Wlickinger  v. 


Hull, 5 Gill (Md.) 60. 

[a] Surety replevying debt by a 
valid replevy bond extinguishes the 
judgment thereby, and may proceed 
against his cosureties as if he had 
made payment in money. Lucas v. 
Chamberlain, 8 B. Mon. (Ky.) 276. 

{b] Surety of guardian succeed- 
ing him.—A surety of a guardian hay- 
ing been appointed successor on the 
death of the latter, and having 
charged himself with the balance due 
from ‘his predecessor, is entitled to 
contribution. Flickinger y. Hull, 5 
Gill (Md.) 60. 

: 43. Lytle v. Pope, 11 B. Mon. (Ky.) 
lye : 


44. See supra § 492. 

45. See Payment § 15 et seq. 

46. Frost v. Tracy, 52 Mo. A. 308 
(holding that, where, executions hbe- 
ing levied on the land of a surety, he 
conveyed it to his cosurety in con- 
sideration of the latter satisfying the 
executions, which was done, the land 
having paid the judgments, the gran- 
tor was entitled to contribution from 
the grantee, as the deed and agree- 
ment were not a final settlement, or 
a new contract superseding their 
prior relations). 

47. Robertson v. Maxcey, 6 Dana 
(Ky.) 101 (summary proceeding) ; 
Bishop v. Smith, (N. J.’ Sup.) 57 A 
874: Sloan v. Gibbes, 56 S. C. 480, 35 
SE 408, 76 AmSR 559 (individual note 
secured by mortgage). 

48. See cases infra this note. 

[a] Check.—Hotham y. Berry, 82 
Kan. 412;°108 P3801” (holdine” that, 
where one of two sureties on a note 
furnishes the money to pay the note, 
and intrusts it to another to be used 
for that purpose, and such other for 
his own purposes obtains the check 
of a third person in exchange for the 
money received from the surety, and 
with the check pays the note, because 
made in that manner, such payment 
will not release the other surety from 
contribution); Meeske v. Pfenning, 
120 Mich. 474, 79 NW 795 (holding 
that payment of a judgment on a 
bond by the check of a company not 
a party to the suit, of which a surety 
on the bond was a member, the check 
being charged to such surety on the 
books of the company, was payment 
by the surety, entitling him to con- 
tribution from his cosurety). 

{b] Promissory note.—(1) Gener- 
ally. Pinkston v. Taliaferro, 9 Ala. 
547; Anthony v. Percifull, 8 Ark. 494; 
Boals v. Wegener, 206 Ill. A. 325; 
Knight v. Kerfoot, 184 Ind. 31, 110 NE 


206 [Laff (A.) 102 NE 983] (holding for 
defendant because note was not found 
to have been accepted as payment); 
Reiter va Cumback, ol vind WAS a ten 7 
NE 443 (negotiable); Muckenthaler 
v. Noller, 104 Kan. 551, 180 P 453; 
Stubbins v. Mitchell, 82 Ky. 535; Fox 
v. Corry, 149 La. 445, 89 S 410 (Louisi- 
ana court applying Mississippi rule); 
Ryan v. Krusor, 76 Mo. A. 496; Smith’ 
v. Mason, 44 Nebr. 610, 63 NE 41; 
Witherby v. Maun, 11 Johns. (N. Y.) 
518 (where plaintiff was permitted to 
recover full amount of note by reason 
of special agreement between the 
sureties); Prescott v. Newell, 39 Vt. 
82. But see Brisendine v. Martin, 23 
N. C. 286 (holding that, where a sure- 
ty brings an action of assumpsit, for 
money paid for the use and at the re- 
quest of defendant, against his co- 
surety, to obtain contribution, it is 
not sufficient for him to show that he 
has given his note for the debt due by 
the principal, and that the same has 
been accepted by the creditor as a pay- 
ment and discharge of the debt, and 
that to entitle him to recover in this 
action there must be an actual pay~ 
ment in money, or in money’s worth, 
such as bank notes, the note of a 
third person, or a horse or the like, 
which is valuable in itself to the 
surety who parts with it). (2) Where 
notes given in payment were charged 
to complainant’s account on the books 
of a company, of which he was presi- 
dent, the transaction amounted to 
payment. Boals v. Wegener, 206 Ill. 
A. 325. (3) Where plaintiffs signed 
a note to raise a sum for the princi- 
pal’s benefit, and thereafter gave 
their individual notes, which were 
used for the purpose of the original 
note, plaintiffs, having paid or satis- 
fied the common obligation, were en- 
titled to contribution against defend- 
ants, signers of the first note as co- 
sureties, although they had no knowl- 
edge that plaintiffs’ individual notes 
were so used. Muckenthaler v. Nol- 
ler, 104 Kan. 551, 180 P 453. 

[ec] Note which includes other in- 
debtedness than that on which the 
maker is liable as surety is neverthe=- 
less payment of the surety’s obliga- 
tion. Sloan v. Gibbes, 56 S. C. 480, 35 
SE 408, 76 AmSR 559. 

49. Robertson v. Maxcey, 6 Dana 
(Ky.) 101 (summary proceeding). 

50. Robertson v. Maxcey, supra 
(summary proceeding). 

51. Owen v. McGehee, 61 Ala. 440; 
White v. Carlton, 52 Ind. 371; Stub- 
bins v. Mitchell, 82 Ky. 585; Atkin- 
son v. Stewart, 2 B. Mon. (Ky.) 348; 
Smith v. Mason, 44 Nebr. 610, 63 NW 
41. 


52. Patterson v. Patterson, 23 Pa. 
82 Ky. 
54. Knight v. Kerfoot, 184 Ind. 31, 


110 NE 206 [aff (A.) 102 NE 983]: 
Novak v. Dupont, 112 Iowa 334, 83 


53. Stubbins v. Mitchell, 
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ties’ Undertaking.*5 


ties were liable.®® 


been authorized by the cosurety.°® 


[§ 495] d. Voluntary Payment—(1) In General. 
It is of the essence of the right to contribution that 


NW 1062; Ryan v. Krusor, 76 Mo. A. 
496; Bell v. Boyd, 76 Tex. 133, 13 SW 
232. 

Voluntary payment see infra 

56. Ala.—Halsey v. Murray, 112 
Ala. 185, 20 S 575. 

Colo.—Durango Trust Co. v. Camp- 
bell, 69 Colo. 49, 168 P 1174. 

Iowa.—Novak v. Dupont, 112 Iowa 
334, 88 NW 1062. 

Or.—Ladd v. Portland Chamber of 
Commerce, 37 Or. 49,,60 P 713, 61 P 
1127, 62 P 208. 

Va.—Henkle vy. Allstadt, 4 Gratt. 
(45 Va.) 284. 

- Ont.—Cadwell v. Campeau, 3 Ont 
WN 616, 21 OntWR 263, 3 DomLR 


555. 

Contingency upon which bond 
is based not occurring, payment 
thereunder does not give rise to con- 
tribution. Novak v. Dupont, 112 Iowa 
334, 83 NW 1062. 

[b] Tllustration.—W'here an _in- 
junction was granted against levy on 
individual property of members of a 
firm under a judgment against the 
firm, and the injunction bond pro- 
vided for payment of the judgment 
“herein enjoined,’’ a surety on such 
bond who, after dissolution of the in- 
junction, paid the amount of the judg- 
ment cannot enforce contribution, as 
the injunction was not directed 
against the judgment, and the bond 
did not create any liability for its 


payment. Halsey v. Murray, 112 Ala. 
185, 20 S 575. 
[ce] Payment under separate 


agreement with principal does not en- 
title surety to contribution. Duran- 
go Trust Co. v. Campbell, 69 Colo. 49, 
168 P 1174, 

57. Ladd v.. Portland Chamber of 
Commerce, 37.Or. 49,60 P 713, 61 P 
1127, 62 P 208; Cadwell v. Campeau, 
3 OntWN 616, 21 OntWR 263, 3 Dom 
LR 555. But see Bottoms v. Leon- 
ards, 53 SW 273, 21 KyL 862 (holding 
that, where sureties guaranteed that 
a turnpike road company should com- 
plete its road “free from debt” by a 
certain time, and some of them ad- 
vanced money to enable the company 
to complete the road free from debt 
within the required time, the others, 
under the statute regulating contri- 
bution between cosureties, may be re- 
quired to contribute). 

{a] Reason for rule.—‘In making 
the payment, or otherwise assuming 
to discharge the common obligation, 
a surety acts for himself alone, and 
at his own risk. Before the 
right to contribution arises, the co- 
sureties are mere strangers, one to 
the other, and one has no right or au- 
thority to make contracts for an- 
other.’’° Ladd v. Portland Chamber 
of Commerce, 37 Or. 49, 68, 60 P 713, 
Ole beid 2o.062) Pa20s: 

[b] Xlustrations.—(1) One of 
several cosureties on a contractors’ 
bond, who has made advances to the 
contractors for materials and labour 
which enabled the contractors to con- 
tinue the work, cannot, apart from 
his contract, claim contribution from 
his cosureties for such advances, 


The mere fact that. one cosure- 
ty has made payment to the creditor is not of itself 
sufficient to give him the right of contribution, if such 
payment was outside the contract on which the sure- 
Thus, where a surety makes a 
payment to prevent the very default on the oceur- 
rence of which the sureties were to be lable, it has 
been held that a right of contribution does not ex- 
ist, as the default for which the sureties had un- 
dertaken never occurred,°* unless such payment has 
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there be a valid obligation of the principal debtor,*® 
so that a surety who voluntarily pays the debt when 
he is not under legal liability to do so is not gen- 
erally entitled to contribution;°° 
stated, payment by a surety, to entitle him to con- 
tribution, must have been made under compulsion®+ 
of a legal obligation.®? 
wise provided by statute,°® payment may be made as 
soon as the principal is in default if a legal lability 
exists,°* even though no demand has been made®® or 


or as otherwise 


Except where it is other- 


suit brought by the creditor against the surety,°® the 


even though these, by enabling the 
contractors to proceed with the work, 
lessened the liability of the sureties. 
Cadwell v. Campeau, 3 OntWN 616, 
21 OntWR. 2638) °3 DomlR, 655.-2 @2) 
Where some of the sureties borrow 
money on their personal credit to pre- 
vent the default of the principal, 
they cannot compel a surety who has 
taken no part in such transaction to 
contribute thereto. Ladd v. Portland 
Chamber of Commerce, 37 Or. 49, 60 P 


(13s) Ol Pell 2a Oo | Pa 20.88 

58. Boals v. Wegener, 206 Ill. A. 
320. 

{a] Tllustration.—A right of con- 


tribution between sureties on an in- 
demnity bond given a corporate sure- 
ty on a contractor’s bond arises 
where one of them completed the 
work pursuant to a direction and 
promise by the other. Boals v. Weg- 
ener, 206 Ill. A. 325. 

59. Russell v. Failor, 1 Oh. St. 327, 
59 AmD 631. 


60. Ala.—Halsey v. Murray, 112 
Ala 8 be 20. Spi 
Cal.—Curtis v. Parks, 55 Cal. 106. 


Hawaii.—Wong Tin Look vy. Goo 
Wan Hoy, 22 Hawaii 540. 

Iowa.—In re Monahan, 
578, 180 NW 644. 

Mass.—Skillin v. Merrill, 16 Mass. 
40. 

Mo.—Skrainka v. Rohan, 18 Mo. A. 

v. Failor, 


340. 

Oh.—Russell Pe Ohwast 
327, 59 AmD 681. 

R. I-—Fales v. McDonald, 32 R. I. 
406, 79 A 969. 


190 Iowa 


S. C.—Lowndes vy. Pinckney, 18 S. 
COP) MEDCo asysys 

Tenn.—Briggs v. Hinton, 14 Lea 
238. 


Vt.—Aldrich y. Aldrich, 56 Vt. 324, 
48 AmR 791. 

Wis.—Fanning v. Murphy, 126 Wis. 
538, 105 NW 1056, 110 AmSR 946, 4 
LRANS 666. 

[a] Agreement of sureties.—lIf, 
after a default by their principal, the 
sureties expressly agree among them- 
selves to make payment in certain 
definite proportions, one of them pay- 
ing the whole amount cannot recover 
anything, as, under their agreement, 
the payment in excess of his share 
was voluntary as to them. Curtis v. 
Parks, 55 Cal. 106. 

{[b] Surety paying usurious note 
is not entitled to contribution. Rus- 
sell v. Failor, 1 Oh. St. 327, 59. AmD 
631. 

[ec] Surety must show legal and 
binding obligation to enforce contri- 
bution after voluntary payment 
thereon. Wong Tin Look v. Goo Wan 
Hoy, 22 Hawaii 540. 

{[d] When payment is voluntary 
in part, the surety cannot have con- 
tribution as to the part that was 
voluntary. Briggs v. Hinton, 14 Lea 
(Tenn.) 233 (holding that, where the 
amount against the principal was 
swelled owing to an appeal by him 
alone, a surety paying the excess 
over the amount of the original judg- 
ment could not have contribution as 
to such excess). 

61. Schlitz v. Thomas, 61 Cal. <A. 


paying surety being under no compulsion to ineur the 
additional expense of suits.®7 


Payment has been 


635, 216 P 51; Ladd v. Portland Cham- 
ber of Commerce, 37 Or. 49, 60 P 718, 
Sle PL ee 62. 2 208A aie hvseve 
Aldrich, 56 Vt. 324, 48 AmR 791; 
Fanning v. Murphy, 126 Wis. 538, 105 
NW 1056, 110 AmSR 946, 4 LRANS 
666, 5 AnnCas 435. 

[a] Payment under compulsion 
gives rise to right to contribution. 
Aldrich: v. Aldrich, 56 Vt. 324, 68 
AmR 791. 

62. Schlitz v. Thomas, 61 Cal. A. 
635, 216 P 51; McLin v. Harvey, 8 Ga. 
A. 360, 69 SE 123. 

[a] Payment of debt not binding 
on principal cosurety does not entitle 
surety to contribution. McLin v. 
Harvey, 8 Ga. A. 360, 69 SE 123. 

63. See statutory provisions. 

{a] In Louisiana a statute pro- 
viding that, “when several persons 
have been sureties for the same debt- 
or and for the same debt, the surety 
who has satisfied the debt, has his 
remedy against the other sureties in 
proportion to the share of each; but 
this remedy takes place only, when 
such person has paid in consequence 
of a lawsuit instituted against him,” 
is held to be mandatory: and to en- 
title a surety to contribution, pay- 
ment of the debt must have been en- 
forced by suit at law against him. 
Stockmeyer v. Oertling, 35 La. Ann. 
467; Monson’s Succ., McG. 368. But 
see Bond v. Bishop, 18 La. Ann. 549; 
Ferriday v. Purnell, 2 La. Ann. 33 
(both holding that, where the obliga- 
tion of the sureties is in solido, one 


j of them need not suffer suit before 


paying). 

{b] In the Philippines payment 
must be pursuant to judicial proceed- 
ings or where the principal is bank- 
rupt or insolvent. Cacho v. Valles, 45 
Philippine 107. 

64. Reiter v. Cumback, 1 Ind. A. 
41, 27 NE 443; Fanning v. Murphy, 
126 Wis. 538, 105 NW 1056, 110 AmSR 
946, 4 LRANS 666. 

[a] Payment made after default 
of principal is not voluntary. Reiter 
v. Cumback, 1 Ind. A. 41, 27 Nw 443; 
Fanning v. Murphy, 126 Wis. 538, 105 
NW 1056, 110 AmSR 946, 46 LRANS 
666, 5 AnnCas 435. 

65. Pitt v. Purssord, § M. & W. 
638, 151 Reprint 1152: 

66. Cal.—Dussol. v. 
Cal. 456. 

Me.—Hichborn v. Fletcher, 66 Me. 
209, 22 AmR 562; Goodall v. Went- 
worth, 20 Me. 322. 

Mass.—Durfee v. Kelly, 228 Mass. 
571, 117 NE 907; Skillin v. Merrill, 
16 Mass. 40. 

Mo.—Sinclair v. Wismann, 183 Mo. 
A. 709, 167 SW 580. 

N. C.—Linn v. McClelland; 20 N. Cc. 
596. 

Eng.—Pitt v. Purssord, 8 M. & W. 
538, 151 Reprint 1152. 

[a] Surety is not obliged to wait 
until suit is brought. Hichborn vy. 
Fletcher, 66 Me. 209, 22 AmR 562. 

[b] Executor of surety paying 
before claim was presented and al- 
lowed by probate court. Dussol v. 
Bruguiere, 50 Cal. 456. 

67. Durfee v. Kelly, 228 Mass. 571, 


Bruguiere, 50 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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held compulsory®® or not voluntary in the sense that 
it defeats the right to contribution, where there is a 
clear legal duty to pay the debt which is enforceable 
by judgment and execution,®® or when it cannot be 
legally resisted,’° even though made before maturity 
of the debt,“ where it is apparent that the principal 
would be unable to pay the debt at maturity.72. Pay- 
ment is not voluntary because a surety does not in- 
terpose, against the creditor, a technical or unmeri- 
torious defense,** or when he pays in ignorance of 
a good defense,‘* or waives a defense personal to 
but it is otherwise where payment is 
made by a surety having knowledge of facts con- 
stituting a good defense,’® even though made in good 
faith and under a mistaken belief that liability ex- 
Since mere delay of a creditor, unaccom- 
panied by negligence, causing collateral in his pos- 
session to depreciate in value does not discharge the 


himself ;7* 


aStsaue 


117 NE 907; Sinclair v. Wismann, 183 
Mo. A. 709, 167 SW 580. 


68. Love v. Gibson, 2 Fla. 598; 
ae v. Aldrich, 56 Vt. 324, 48 AmR 

1.- 

695A. ae a oe ete., Co. v. 


Kann, 243 Pa. 75, 89 A 807; Lindblom 
Vv. Johnston, 92 Wash. APL Ss PoOr2. 

70. Aldrich v. Aldrich, 56 Vt. 324, 
48 AmR 791. 

71. Hotham v. Berry, 82 Kan. 412, 
108 P 801; Wallace v. Jones, 3 Ky. 
Op. 186; A. Guckenheimer, etc., Co. 
Vv. Kann, 243 Pa. 75, 89 A 807. 

fa] Thus one of several sureties 
to a note cannot claim exoneration by 
reason of prepayment by another co- 
surety, or because he is deprived of a 
contingent benefit that might have 
accrued to him by having the bank 
present the note and protest it for 
nonpayment, since such a _ contin- 
gency is too remote and uncertain on 
which to found an available defense. 
Wallace v. Jones, 3 Ky. Op. 186. 

72. Hotham v. Berry, 82 Kan. 412, 
108 P 801. 

fa] Reason for rule.—‘“It would 
have been a vain and useless thing 

« to have waited '.. i,  ap= 
on “the possibility that the principal, 
who was known to be hopelessly un- 
able to pay, might not make default. 
The law does not require the per- 
formance of a vain and useless act.” 
Hotham vy. Berry, 82 Kan. 412, 414, 
108 P 801. 

73. Deakyne v. Buchanan, 8 Del. 
124 (permitting default judgment); 
Harts v. Latham, 84 Ill. A. 483. 

[a] TIllustrations.—(1) Statute of 
limitations under circumstances 
which make it unavailing. Deakyne 
v. Buchanan, 8 Del. 124; Harts v. 
Latham, 84 Til. A. 483. (2) Failure to 
require creditor to prove that assets 
of principal’s estate were insufficient. 
Deakyne v. Buchanan, supra. 

74... Cave \v., Burns, 6, Ala... 7805 
Houck v. Graham, 106 Ind. 195, 6 NE 
594, 55 AmR 727; Hichborn v. Fletch- 
er, 66 Me. 209, 22 AmR 562; Warner 
v. Morrison, 3 Allen ‘(Mass.) 566. 

75. Houck v. Graham, 106 Ind. 95, 
6 NE 594, 55 AmR 727; Craven v. 
Freeman, 82 N. C. 361. 

[a] Discharge of paying surety in 
bankruptcy.—Craven v. Freeman, 82 
NET Cy able 

{[b] Alteration of note by addition 
of signatures discharging paying 
surety. Houck v. Graham, 106 Ind. 
195, 6 NE 594, 55 AmR 727. 

Statute of limitation see infra § 496. 

76. Skillin v. Merrill, 16 Mass. 40; 
Russell v. Failor, 1. Oh. St. 327, 59 
AmD 631 (knowledge of usury). 

77. Skillin v. Merrill, 16 Mass. 40; 
Russell v. Failor, 1/Oh. St: 327, 59 
AmD 631. 

{a] Contribution by bail deprived 
of right to surrender.—It has been 
held that, since the law did not allow 
bail to surrender the principal in 
their discharge after they *' were 
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Limitations.®1 


statute.®? 


pal’s Funds.*4 


served with scire facias, if one of 
the sureties in a bail bond voluntarily 
satisfied the judgment recovered 
against the principal after execution 
issued and non est inventus returned, 
but before scire facias served and en- 
tered, he could not compel his co- 
surety to a contribution. Per Parker, 
Cc. Ji, in’ Skillin v.»Merrill,-16: Mass. 
40, 41 (where it was said: ‘‘The prin- 
cipal in the bond has stipulated that 
he will abide the judgment upon the 
suit, and the sureties are only an- 
swerable for the debt in case of his 
default, and the law secures to the 
bail or sureties the privilege of sur- 
rendering the principal at any time 
before final judgment against them 
upon the scire facias. 5 PA IIIS 
a valuable privilege to tthe bail, which 
ought not to be intercepted by one, to 
the prejudice of the other. The 
facts in the case before us show very 
strongly an intention on the part of 
the present defendant to have availed 
himself. of this privilege, which he 
could not do, as the law then was, 
until he had been served with scire 
facias, and the action entered in 
Court. He was not absolutely in- 
debted in consequence of becoming 
bail, or because non est inventus was 
returned upon the execution. The 
law gave him the means of avoiding 
the debt, by surrendering the princi- 
pal before judgment upon the scire 
facias, upon the penalty of the costs 
of that suit only. Of this privilege 
he was deprived by the voluntary in- 
terference of the plaintiff; and for 
that cause he is not equitably bound 
to contribute. The plaintiff's 
conduct was fair and honest; but 
he innocently did a mischief to the 
defendant’). 

78. See supra § 265. 

79. Durfee v. Kelly, 228 Mass. 571, 
ite INGE T9075 

[a] Reason for rule.—The sure- 
ties ‘‘could have discharged the debt 
at any time before depreciation set in 
and received the security.” Durfee 
v. Kelly, 228 Mass. 571, 574, 117 NE 
907. 

80. 

[a] 
sue.—Hardell v. Carroll, 
63 NW 275. 

[b] After suit brought and before 
judgment.—Hichborn v. Fletcher, 66 
Me. 209, 22 AmR 562; Bright v. Len- 
non,,83 N.C: 183? 

[ce] After liability is adjudged in 
suit.—Sinclair v. Wismann, 183 Mo. 
A. 709, 167 SW 580; Yawger v. Ameér- 
ican Surety Co., 212 N. Y. 292, 106 NE 
64, LRA1915D 481. 

[d] Before execution 
judgment.—Buckner vy. 


See cases infra this note. 
After demand and tthreat to 
90 Wis. 350, 


issues on 
Stewart, 34 


Ala, (629°. Briges: v. Hinton, 14> Lea 
(Tenn.) 233; Mason v. Pierron, 69 
Wis. 585, 34 NW 921 (irregular exe- 


ecution without levy). 
fe] After decree fixing liability of 
administrator, surety may pay with- 
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sureties,’* a cosurety is not relieved of his obligation 
to contribute when the surety pays the debt under 
such cireumstances.*? 
payment has been held to be compulsory or not vol- 
untary are set forch in the notes.®° 

[§ 496] (2) After Debt Barred by Statute of 
Payment by one of the cosureties 
after the claim against them has been barred by the 
statute of limitations is voluntary and does not en- 
title him to contribution from the other cosureties,*? 
but payment by a surety is not voluntary, when made 
before the statute has run in his favor, even though a 
cosurety has been discharged by the operation of the 


Other instances of where 


[§ 497] e. Payment by Principal or with Princi- 
Payment of the debt by the surety 
with money or property of the principal in his hands 
does not entitle him to contribution;*® nor does pay- 


out waiting for judgment to be ob- 
tained against administrator. Lucas 
Ve CULE 2 lS Si Coedun 4037 

[f] Other illustrations.—Green y. 
Milbank, 56 HowPr .(N. Y.) 382. 

81. Running of statute in favor of 
surety as discharge of cosurety from 
contribution see supra § 485. 


82. Cal.—Machado vy. Fernandez, 
74 Cal. 362, 16). P 19. 
Iowa.—In re Monahan, 190 Iowa 


578, 180 NW 644. 


Ky.—Cochran v. Walker, 82 Ky. 
220, 56 AmR 891. 
La.—Hatchett v. Pegram, 21 La. 


Ann. 722. 

Me.—Godfrey v. Rice, 59 Me. 308. 

Md.—Hooper v. Hooper, 81 Md. 155, 
31 A 508, 48 AmSR 496. 
eee Singleton v. Townsend, 45 Mo. 

N. Y.—Hard v. Mingle, 206 N. Y. 
L795) 699 VANE 5 42) 0420 RAINS 9 tiisass 
— v. Milbank, 56 HowPr 382. 

N. D.—Gronna v. Goldammer, 26 N. 
Ds 122, 143 INW- 394, 395% AnnCas 
1916A 165 [quot Cyc]. 

Pa._-Wheatfield Tp. v. Brush Val- 
ley? Tpoiy 2b°Pae 112: 

Tenn.—Cocke v. 
105, 40 AmR 23. 

Va.—Turner v. Thom, 89 Va. 745, 
17 SE 323. 

But see Bright v. Lennon, 83 N. C. 
183; and Jones v. Blanton, 41 N. C. 
115, 51 AmD 415 (holding that a sure- 
ty on a guardian’s bond can have con- 
tribution, although he waives the 
statute of limitations in an action 
against him by the ward). 

Limitations of actions for contri- 
bution see infra § 519. 

83. Boardman v. Paige, 11 N. H. 
431; Peaslee v. Breed, 10 N. H. 489, 34 
AmD 178; Crosby v. Wyatt, 10 N. H. 
318; Camp v. Bostwick, 20 Oh. St. 337, 
5 AmR 669; Aldrich v. Aldrich, 56 
Vt. 324, 48 AmR 791. 

84. Effect of indemnity 
principal see supra § 489. 

Recourse to security or indemnity 
see supra §§ 469-475. 

85. D. C.—Gibson v. Shehan, 5 
App. 391, 28 LRA 400 (surety apply- 
ing to the discharge of the debt an in- 
demnity bond given him by the prin- 
cipal). 

Ga.—Linder v. Snow, 119 Ga, 41, 45 


SE 732. 

Ty sy v. Dowell, 53 Ill. 260. 

Mass.—Mason v. Lord, 20 Pick. 447. 
‘N. J.—Paulin v. Kaighn, 29 N. J. 
L. 480. 

N. ¥.—Davis v. Toulmin, 77 °N. Y. 


Hoffman, 5 Lea 


from 


280. 

W. Va.—Muller v. Lilly, 87 W. Va. 
608, 105 SEH 826; Boughner vy. Hall, 
24 W. Va. 249. 

Eng.—Gopeel v. Swindon, 1 D. & 
L. 888. 

Que.—Lafontaine v. Leveille, 16 
Que. K. B. 515. 

[a] Thus, where A, B, C, and D, 


stockholders in a company, by way of 
accommodation to the company, be- 
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ment on behalf of the principal, by a third person 
having no recourse against the surety seeking con- 
If, however, apparent means of pay- 
ment given to him by his principal prove worthless,*7 
or through subsequent claims of other persons have 
to be applied in some other manner, his right to 


tribution.*® 


contribution is not affected.’ 


[§ 498] 8. Measure of Contribution—a. In Gen- 
Since, as between themselves, cosureties are, 
in the absence of contrary argument, each liable for 
equal parts of the loss,8® where one of two or more 


eral. 


cosureties has paid the whole,®® or 


came jointly liable for a promissory 
note, and at maturity it was paid out 
of the proceeds of a second note 
signed by A and B, but not by C and 
D, which is ultimately redeemed by 
the company, no relation of creditor 
and debtor arises between A and C, 
and the former cannot claim to have 
part of C’s indebtedness. Lafontaine 
v. Leveille, 16 Que. K, B. 515. 

86. Worthington v. Keely, 64 Colo. 
Oty WOK P 194, 

[a] Illustration.—Where a bank 
officer became a surety in ‘his own 
name for the benefit of his bank, with 
or without contract relations with the 
bank, and the bank paid a judgment 
against the sureties, without holding 
the officer personally liable, such offi- 
cer could not in his own name sue a 
cosurety for contribution. Worthing- 
ton v. Keely, 64 Colo. 91, 170 P 194. 

87. See supra § 489 text and 
note 3. 

88. Wilson v. Stewart, 24 Oh. St. 
504; Prindle v. Page, 21 Vt. 94. See 
Baye v. Van der Horck, 57 Minn. 497, 
59 NW 630 (B and M, being cosure- 
ties for W on one note, and B and V 
cosureties for him on another, W 
gave to B and V collateral security 
on such notes, B paid one half of the 
first note and B and V paid the sec- 
ond note and then divided the col- 
lateral between themselves pro rata, 
not understanding that M might have 
a right to share in the fund; M’s 
estate, after paying half of the first 
note, compelled B to pay its share of 
the proceeds of the collateral; it was 
held that B could compel V to con- 
tribute to such payment, the rule of 
voluntary payment under mistake of 
law not applying). 

Recovery of payments see Pay- 
ment § 280 et seq. 

fa] Illustration.—Where a surety, 
obtaining from the principal a lease 
of certain- premises in consideration 
of his agreement to pay the note of 
the principal on which he was liable 
as surety, was compelled to give up 
such premises because they were sub- 
ject to a prior mortgage which was 
foreclosed immediately afterward, 
and a judgment was obtained by the 
mortgagee against the surety for the 
rents and profits during the time he 
had retained possession, he was en- 
titled to contribution. Prindle v. 
Page, 21 Vt. 94. 

89. See supra § 468. 

90. U. S.—McDonald v. Magruder, 
3 Pet. 470, 7 L. ed. 744; Lidderdale 
v. Robinson, 12 Wheat. 594, 6 L. ed. 
740 [aff 15 F. Cas. No. 8,337, 2 Brock. 
159]; In re Blanchard, 253 Fed. 758, 
759 [rev on other grounds 262 Fed. 75, 
and cit Cyc]. 

Ala.—Owen v. McGehee, 61 Ala. 440; 
White v. Banks, 21 Ala. 705, 56 AmD 
283. 

Ark.—Bland v. Jones, 176 Ark. 366, 
8 SW (2d) 58; Weaver-Dowdy Co. v. 
Brewer, 127 Ark. 462, 192 SW 902. 

Cal.—Williams vy. Riehl, 127 Cal. 
365, 59 P 763, 78 AmSR 60. 

Colo.—McAllister v. Irwin, 31 Colo. 
26455138 B47 

Bide Peaky ne v. Buchanan, 8 Del. 
124. 
Ind.—South Bend First Nat. Bank 
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for which they were all bound, his cosureties are 
each liable to him for equal proportionate shares®* 
of the amount paid,®? although they are bound by 
separate instruments;°* put in no case can the surety 
seeking contribution recover more than the excess 
he has paid beyond the amount which, as between 


himself and the cosureties, it was his duty to pay.°* 


part of the debt 


Ve (Mayr, 189" Ind. 2299" 127 ONE a; 
Houck v. Graham, 106 Ind. 195, 6 
NE 594, 55 AmR 727. 

Kan.—Gilmore y. Gilmore, (A.) 50 
P 99; 04. 

Ky.—Jefferson v. Bogard, 159 Ky. 
(376,,167_ SW 150; U. S. Fidelity, ete? 
Co. v. McGinnis, 147 Ky. 781, 145 SW 
1112; Hudson v. Combs, 110 Ky. 762, 
62 SW 709, 238 KyL 231; Elbert v. Ja- 
eoby, 8 Bush 542; Lee v. Forman, 3 
Mete. 114; Breckinridge v. Taylor, 5 
Dana 110; Crowdus v. Shelby, 6 J. 
J. Marsh. 61; Mitchell v. Sproul, 5 
J. J. Marsh. 264. 

« La.—Phillips v. Pedarre, 156 La. 
509, 100 S 699; Ferriday v. Purnell, 2 
La. Ann. .334; Lloyd v. Martin, 7 
Mart. 444. 

Me.—Titcomb v. McAllister, 81 Me. 
SOO) Le Aur onl os 

Mass.—Kelly v. Page, 7 Gray 213; 
Bachelder v. Fiske, 17 Mass. 464; 
Johnson vy. Johnson, 11 Mass. 359. 

é Miss.—Stone v. Buckner, 20 Miss. 

Se 

N. J.—Wyckoff v. Vliet, 9 A 680; 
Bishop v. Smith, (Sup.) 57 A 874. 

N. Y.—Crisfield v. Murdock, 127 N. 
Y. 315, 27 NE 1046; Coburn v. Whee- 
lock, 34 N. Y. 440 [aff 42 Barb. 267]; 
Norton v. Coons, 6 N. Y. 33; Banes 
v. Cushing, 71 App. Div. 366, 75 NYS 
953 (where the court determined the 
amount which a surety, on one de- 
pository bond who did not join ina 
later bond, Should contribute to a 
surety on both bonds); Lyth v. Green, 
21 App. Div. 300, 47 NYS 478; Brad- 
ley v. Burwell, 3 Den. 61; Beaman 
v. Blanchard, 4 Wend. 432. 

N. C.—Smith v. Carr, 128 N. C. 150, 
88 SE 732; Hughes v. Boone, 81 N. C. 
are Cherry v. Wilson, 78 N. C. 164, 
1 


66. 
paar eae v. Stewart, 24 Oh. St. 


Okl.—McAllister v. Border, 97 Okl. 
e222) PP o3Ts 

Or.—Van Winkle v. Johnson, 11 Or. 
469, 5 P 922, 50 AmR 495. 


Pa.—A. Guckenheimer, ete., Co. v. 
Kann, 243 Pa. 75, 89 A 807; Cooper’s 
BEst., 4 Pa. Super. 615, 40 WklyNCas 


254, 
Prey natty 2 v. McDowell, 15 Lea 
581. 

Tex.—Acers v. Curtis, 68 Tex. 4238, 
4 SW 551; Key v. Oates, (Civ. A.) 280 
SW 286; Burns v. Martin, (Civ. A.) 
254 SW 226; Smart v. Panther, 42 
Tex. Civ. A. 262, 95 SW 679; Mulkey 
v. Templeton, (Civ. A.) 60 SW 439. 

Vt.—Flanagan v. Post, 45 Vt. 246; 


Prindle v. Page, 21 Vt. 94; Foster v. 
Johnsons * by Viti60: 

Wis:—Boutin v. -Etsell, 110 Wis. 
276, 85 NW 964; Rudolf v. Malone, 
104 Wis. 470, 80 NW 748; German- 


American Sav. Bank vy. Fritz, 68 Wis. 
390, 32 NW 1238. 

Eng.—In re Parker, [1894] 3 Ch. 
400; Cowell v. Edwards, 2 B. & P. 
268, 126 Reprint 1275; In re Swan, Ir. 
R. 4 Eq. 208; Kemp vy. Finden, 12 M. 
& W. 421, 152 Reprint 1262; Pitt v. 
pas ch a 8 M. & W. 538, 151 Reprint 

Ont.—Steacy v. Stayner, 7 Ont. L. 
684, 3 OntWR 557 [dism app 3 OntWR 
244]; Trusts, etc., Co., Ltd. v. Dodds, 
23 OntWN 69; Harper v. Knowlson, 2 
Grant Err. & App. 253. 


The foregoing is sometimes so provided by statute.®® 
Where, however, the sureties have limited the extent 
of the liability of each, as between themselves, by 
agreement,®® thé measure of contribution is governed 
by such agreement.®? 


Although one of the cosure- 


[a] As otherwise said, cosureties 
are entitled to contribution from 
each other in proportion to the 
amount paid by each upon the com- 
mon obligation. White v. Banks, 21 
Ala. 705, 56 AmD 283. 

{b] Number of shares owned in 
corporate principal does not affect 
the rule. Coburn v. Wheelock, 34 
N. Y. 440 [aff 42 Barb. 267]. 

{c] Number of bonds signed by 
each does not affect the proportion of 
contribution, where such additional 
bonds were merely cumulative. U: S. 
Fidelity, ete, Co. v. McGinnis, 147 
Ky. 781, 145 SW 1112. 

{d}] Shares of sureties not parties 
to suit need not be borne by those 
sued for contribution. Key v. Oates, 
(Tex. Civ. A.) 280 SW 286. 

[e] Proof may be for whole debt 
although dividend can only be re- 
ceived to the amount to which bank- 
rupt surety is. liable for contribution. 
In re Parker, [1894] 3 Ch. 400. 

91.. Lytle v. Pope,’11 B. Mon. (Ky.) 
297: (Morgan, Vv. Smith, OM Ne we bot 
{atti 7 Hun 244]; Reel v. Combes, 25 
Oh. A. 476, 159 NE 133; Ex p. Gifford, 
6 Ves. Jr. 805, 31 Reprint 1318. 

92. See infra § 502. 

93. Thompson v. Dekum, 32 Or. 
5067 52-P 575.755. 

fa] Cosureties on different bonds. 
—A surety on one bond covering the 
same obligation as another solidary 
bond signed by two sureties cannot 
proceed against one of such sureties 
for the share of both and require him 
to collect one half from his cosurety, 
under Rey. Civ. Code art 3058. Phil- 
ps VW. redarre, 156 “lan (509) 200) ss 

Cosureties bound by separate in- 
struments see supra § 467. 

PY die Ky.—Lytle v. Pope, 11 B. Mon. 

Mo.—Wilkerson vy. Sampson, 56 Mo. 
A, 276. 
bac H.—Currier v. Fellows, 27 N. H. 

N. Y.—Morgan v. Smith, 70 N. Y. 
537 [aff 7 Hun 244]. 

Oh.—Reel v. Combes, 25 Oh. A.. 476, 
159 NE} 133: 

Eng.—Ex p. Gifford, 6 Ves. Jr. 805, 
31 “Reprint 1318. 

[a] In summary proceeding, un- 
der a statute providing for judgment 
on motion by a surety against whom 
the creditor has obtained a judgment, 
no consideration is given to any sum 
paid by such surety prior to the ren- 
dering of such latter judgment. Wil- 
kerson v. Sampson, 56 Mo. A. 276. 

Amount of payment as giving rise 
to contribution see supra § 491. 

SAmaty proceedings see infra § 


95. See statutory provisions. 

96. See supra § 483. 

97. A. Guckenheimer, etc., 
Kann, 243 Pa. 75, 89 A. 807. 

[a] Redemption of property in 
hands of creditor.—Where the sure- 
ties’ agreement with the creditor pro- 
vides for redemption of securities in 
the hands of the creditor at a fixed 
price, a surety who paid the debt'and 
redeemed the securities from the 
creditor was entitled to enforce con- 
tribution against a cosurety, not only 
for his proportionate share of the 


Comite 


ee ee Se ae ee 
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ties has died, the other cosureties are liable only for 
such proportionate shares as they would have been 
lable for had not the former died.°§ 
have become sureties in the firm name, they are re- 
garded, for the purpose of contribution, as one 
surety,°® and the heirs of a cosurety are liable in 
such equal sums as amount in the aggregate to the 
proportionate share of their ancestor.! 

[§ 499] b. Effect of Cosureties’ Bankruptcy, In- 
solvency, or Absence from Jurisdiction. 
erally held that, if contribution be sought at law, 
each surety is liable for no more than his exact ali- 
quot proportion, ascertained by dividing the amount 
for which all the sureties were liable by their en- 
tire number, without respect to the solvency of any 


debt, but also for the same proportion 
of the redemption price of the securi- 
ties. A. Guckenheimer, etc., Co. v. 
Kann, 243 Pa. 75, 89: A 807. 

98. U.S. Fidelity, etc., Co. v. Nay- 
lor, 237 Fed. 314, 151 CCA 20 (at law); 
Durfee v. Kelly, 228 Mass. 571, 117 
NE 907. 

99. Ferriday v. Purnell, 2 La. Ann. 
Sa Chaffee v. Jones, 19 Pick. (Mass.) 

a Wood v. Leland, 1 Mete. (Mass.) 


2. Necessity of pleading insolven- 
cy or absence from jurisdiction see 
mers, §) 522: 

3. U. S.—U..S. Fidelity, etc.,;~Co. 
v. Naylor, 237-Fed. 314, 151 CCA 20. 

Ill.— Trego v. Cunningham, 267 Ill. 
367, 108 NE 350 [rev 188 Ill. A. 70]; 
Moore v. Bruner, 31 Ill. A. 400. 

Mo.—Dodd v. Winn, 27 Mo. 501. 

N. J.—Stothoff v. Dunham, 19 N. J. 
DR LST: 

N. Y.—Easterly v. Barber, 6 
433 [mod 4 Hun 426]. 

N. C.—Fowle v. McLean, 168 N. C. 
537, 84 SE 852; Adams v. Hayes, 120 
N. C. 383, 27 SE 47; Samuel v. Zach- 
ery, 26 N.C. 3877. Sees Hughes =v: 
Boone, 81 N. C. 204 (recognizing rule). 

Or.—Fischer vy. Gaither, 32 Or. 161, 
5ileRe 736: 

Tenn,.—Riley v. Rhea, 5 Lea 115. 

Va.—Wayland v. Tucker, 4 Gratt. 
(45 Va.) 267, 50 AmD 76. 

Eng.—Browne v. Lee, 6 B. & C. 689, 
13 ECL 310, 108 Reprint 604. 

See Higdon vy. Bell, 25 Ga. A. 54, 102 
SE 546 (common- -law rule). 

[a] Reason for rule.—One becom- 
ing a surety with others impliedly 
contracts to contribute his propor- 
tion according to the number of sure- 
ties. Trego v. Cunningham, 267 Ill. 
367, 108 Nip 350 [rev 188 Ill. A. 70]. 

4. U. S—U. S. Fidelity, ete., Co. v. 
Naylor, 227 Fed. 314, 151 CCA 20. 

Ark.—W eaver- Dowdy Co. v. Brew- 
er, 127 Ark. 462, 192 SW 902. 

Cal. —Burroughs v. Lott, 19 Cal. 125. 

Ga.—Higdon v. Bell, 25 Ga. A. 54, 
102 SE 546. 

Tll.—Trego v. Cunningham, 267 Ill. 
367, 108 NE 3850 [rev 188 TA. (Oils 

Ind.—Newton y. Pence, 10 Ind. A. 
672, 38 NE 484. 

Ky.—Cobb v. Haynes, 8 B. Mon. 
137; Bosley v. Taylor, 5. Dang, ‘157,.30 
AmD 677; Breckinridge Vv. Taylor, i5) 
Dana 110. 

Mich.—Comstock ' v. Potter, 191 
Mich. 629, 158 NW 102; Stewart v. 
Goulden, 52 Mich: 143, 17 NW 731. 

Mo.—Dodd vy. Winn, 27 Mo. 501. 


N. Y.—Easterly v. Barber, 66 N. Y. 
433 [mod 4 Hun 426]. 

N.C. 168. N.. Cz 
537, 84 SE 852; Hughes v. Boone, 81 


N. L. 204. 

C.—Sloan v. Gibbes, 56 S. C. 480, 
35 Son 408, 76 AmSR 543; Harris v. 
Ferguson, IGORGR RCH 

Tenn.—Gross v. Davis, 87 Tenn. 226, 
11 SW 92, 10 AmSR 635. 

Tex,—Key v. Oates, (Civ. A.) 280 
SW 286; 
SW 926 [cit Cyc]. 

Va.—Beckham v. 
1002; Robertson v. Trigg, 


Duncan, 9 SEH 
32, Gratt. 


66 N. Y. 


Gaddy v. Witt, (Civ. A.) 142 | 
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of them.? 


If partners 
diction,® 


how 500/|e<c. 
Amounts. 


It is gen- 


(73. Va.) 06. 

See Wayland v. Tucker, 4 Gratt. 
shee 267, 50 AmD 76 (recognizing 
rule). 

Eng.—Hitchman vy. Stewart, 3 Drew. 
271, 61 Reprint 271; Dallas v. Walls, 
29 ier. Rep. N. S. 599. 

See Fox v. Corry, 149. La. 445, 89 
S 410 (Louisiana court stating Mis- 
sissippi rule as disclosed by evi- 
dence); Cacho v. Valles, 45 Philippine 
107 (recognizing rule). 

[a] Other statement of rule.—If 
one or more of the cosureties in a 
suit for contribution are insolvent, 
complainant can, in equity, obtain a 
proportionate increase of contribution 
from the others who are_ solvent. 
Comstock v. Potter, 191 Mich. 629, 
158 NW 102. 

5. U. S.—U. S. Fidelity, ete., Co. 
v. Naylor, 237 Fed. 314, 151 CCA 20. 

Ky.—Bosley v. Taylor, 5 Dana 157, 
380 AmD 677. 

Mass.—Wood v. Leland, 1 Metce. 387. 

Mich.—Stewart v. Goulden, 52 Mich. 
143,17 NW 781. 
ie H.—Boardman v. Paige, 11 N. H. 

N. C.—Hughes v. Boone, 81 N. C. 
204; Jones v. Blanton, 41 N. C. 115, 
51 AmD 415. 

S. C.—McKenna v. George, 19 S. C. 
Eq. 15. 

Tenn.—Gross v. Davis, 87 Tenn. 226, 
11 SW 92, 10 AmSR 635. 

(Civ. A.) 142 


Tex.—Gaddy v. Witt, 
SW 926 [cit Cyc]. 

See Fox vy. Corry, 149 La. 445, 89 
S 410 (Louisiana court stating Mis- 
sissippi law as disclosed by the evi- 
dence). 

[a] Nonresidence is equivalent to 
insolvency.—Bosley v. Taylor, 5 Dana 
(Ky.) 157, 30 AmD 677; Boardman v. 
Paige, 11 N. H. 431 (applying rule at 


law); McKenna vy. George, 19 S. C. 
Eq. 15. 
[b] In Massachusetts it is pro- 


vided in Rev. St. c 70 § 16 that ‘In 
case there be more than one person 
liable for the debt, the creditor may 
recover the same in a bill in equity 
against all the persons so liable, or 
as many of them as are within reach 
of process,’ and the court construes 
such provision to permit apportion- 
ment of the total amount due the 
plaintiff surety among the sureties 
served with, and within the reach of 
process. Wood v. Leland, 1 Metc. 387. 
6. Ill.—Trego v. Cunningham, 267 

867, 108 NE 350 [rev 188 Ill. A. 
70). 

Ind.—South Bend First Nat. Bank 
v.. Mayr, 189 Ind. 299, 127 NE 7; 
Michael v. Allbright, 126 Ind. 172, 25 
NE 902. 

Ky.—Bottoms v. Leonard, 53 SW 
273, 21 KyL 862. 


Nebr.—Smith v. Mason, 44 Nebr. 
jee 63 NW 41. 
Y.—Weed v. Calkins,. 24 Hun 


ay ‘(where the controversy was sub- 
mitted without process under Code 

1279, and the court held that, al- 
though to authorize the equitable ap- 
portionment the suit should be in 
equity, in submitting the controversy 
the parties waived the technicalities 
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In equity, however, the amount for which 
the cosureties are liable in contribution is appor- 
tioned among the solvent sureties,* within the juris- 
in the event that any of them are in- 
solvent or out of the jurisdiction. 
trine is sometimes followed at law,® 
in those jurisdictions where there are no distinct 
courts of chancery? and where it has been so pro- 
vided for by statute.® 

Cosureties 
Except as to sureties on official bonds, 
the penalties of which are regulated by statute,® 
who are hable to contribute equally regardless of the 
fact that they have justified in different amounts,!® 
cosureties who have executed separate instruments 


The equitable doc- 
particularly 


Bound for Different 


of an action and the equitable doctrine 
was followed). 

Oh.—Reel v. Combes, 25 Oh. A. 476, 
159 NE 133. 

Okl.—McAllister v. Border, 97 Okl. 
ge rar-p 12d Re 

Vt.—Wetmore, ete., Granite Co. v. 
Ryle, 93 Wt, 245; 2079A) 109 se Mills) ve 
Hyde, 19 Vt. 59, 46 AmD 177. 

See Walker. v. Bowry, 35 Austr. C. 
L. R. 48 (where one surety was im- 
pecunious and the measure of con- 
tribution was conceded). 

[a] Distinction between legal and 
equitable rules criticized.—‘‘There is 
something very nearly bordering on 
absurdity in saying to a joint contrac- 
tor, who has removed the common 
burden, that he may have his remedy 
either in a court of equity, or a court 
of law, but that, if he sues in chan- 
cery, he may recover his whole claim, 
whereas, if he brings his suit at law, 
he shall recover only a part.” Mills: 
v. yde, 19 Vt» 59, 65, 46 AmD) 177. 

[b] Probate court may follow 
equity rule when claim is presented 
against cosurety’s estate. Trego v. 
Cunningham, 267 Ill. 367, 108 NE 350 
[rev 188 Ill. A. 70]. 

7. Boardman vy. Paige, 11 N. H. 431 
(absence from jurisdiction); Hender- 
son v. McDuffee, 5 N. H: 38, 20 AmD 
557 (insolvency); Liddell v. Wiswell, 
59 Vt. 365, 8 A 680; Faurot v. Gates, 
86 Wis. 569, 57 NW 294. 

8. See statutory provisions; 
cases infra this note. 

{a] In Alabama (1) the statute. 
which applies the equitable doctrine 
to a summary proceeding by motion, 
is given a liberal construction so as 
to make it applicable to an action at 
law.) )-Couchitv, erry.) (12: pAla. 1225 
(dictum in equitable action). (2) 
The statute is held to apply to con- 
tracts in existence at the time of its 
enactment as well as to future con- 
tracts. |) Young v.' Clark, 2°’ Ala: 264: 

[b] In Georgia the statute: has 
adopted the equitable principal as to 
the effect of a surety’s insolvency, but 
not as to the effect of his absence 
from the jurisdiction. Higdon y. Bell, 
25 Ga. A. 54, 102 SE 546. 

[c] In Missouri the statute pro- 
viding that sureties are liable to each 
other for their ‘due proportion” of 
the amount paid in settlement of the 
debt is construed in the light of the 
equitable doctrine to apportion the 
debt among the solvent sureties only, 
both at law and in equity. Dodd v. 
Winn, 27 Mo. 501. 

9. See statutory provisions; 
Officers § 388 et seq. 

10. Burnett v. Millsaps, 59 Miss. 
333; Davidson County v. Dorsett, 151 
N. C. 307, 66 SE 132, 18 AnnCas 852; 
Cherry v. Wilson, 78 N. C. 164. 

[a] Reason for rule.—The princi- 
ple that sureties contribute in pro- 
portion to their respective penalties 
is not affected “by the fact that the 
sureties have justified at the foot of 
the bond in different amounts. ‘This 
is an official requirement, which is 
not contractual in its nature as be- 
tween the parties.” Davidson County- 
v. Dorsett, 151 N. C. 307, 308, 66 Suu 


and 


and 
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for different amounts are liable for contribution in 
proportion to the amounts named in the respective 
instruments,'* and limited, of course, to the penalties 
and where sureties on the same in- 
strument are lable for different amounts, each must 
contribute the proportion that the amount for which 


named therein ;1? 


he is liable bears to the age 


able. 


him.1® 


[§ 502] e. Basis of Apportionment—(1) In Gen- 


132, 18 AnnCas 852. 

11. U. S—uU. S. Fidelity, ete., Co. 
v. Naylor, 237 Fed. 314, 151 CCA 20. 
er ee Vv. Bacon, 3 Cush: 

N. Y.—Armitage v. Pulver, Dt NE We 
494, 5 Transcr. A. 186. 

N. C.—State Prison v. Massachu- 
setts Bonding, etc., Co., 192 N. C. 391, 
135 SH 125; Davidson County. v. Dor- 
Sett CLS IN.  (C..307, 166 SHi132) 08 
AnnCas 852; Moore v. Boudinot, 64 
N. C. 190; Jones vy. Blanton, 41 N. C. 
115, 51 AmD 415; Jones v. Hays, 38 
N. C. 502, 44 AmD 78; Bell v. Jasper, 
SHIN Ca 5976 

Pa.—Maryland Fidelity, etc., Co. v. 
Phillips, 235 Pa. 469, 84 A432; Malone 
‘v. Stewart, 235 Pa. 99, 83 A 607. 

S. D.—Broast v. Interstate Surety 
Co., 48 S. D. 581, 205 NW 71 

Tenn._-Odom v. Owen, 2 Be 446. 

Tex.—Moore vy. Hanscom, (Civ. A.) 
103 SW 665 [mod 101 Tex. 293, 106 
SW 876, 108 SW 150]. 

Eng.—Ellesmere Brewery Co. v. 
Cooper, [1896] 1 Q. B. 75, 21 ERC 622; 
Deering v. Winchelsea, 2 B. & P. 270, 
126 Reprint 1276,°1 Cox Ch. 318, 29 
Reprint 1184; In re Macdonaghs, Ir. 
R. 10 Hq. 269. 

Ont.—Ostrander v. Jarvis, 18 Ont. 
edit, Lor Ontw Rustios 

[a] Completing building under 
construction contract bond.—Malone 
v. Stewart, 235 Pa. 99, 83 A 607. 

12. Western Indemn. Co. v. Mur- 
ray, (Tex. Commn. A.) 237 SW 1109 
[aff (Civ. A.) 208 SW 696]. 

13. Andrew v. Commercial Sav. 
Bank, 205 Iowa 878, 219 NW 34; Mc- 
Bride v. Potter-Lovell Co., 169 Mass. 
7, 47 NE 242, 61 AmSR 265; Moore vy. 
Hanscom, (Civ. A.) 103 SW 665 [mod 
on other grounds 101 Tex. 293, 106 
SW 876]; In re Macdonaghs, Ir. A. 
10 Kq. 269; Arcedeckne v. Howard, 
45ulumeos Ch. 227 lati. 27elb, Ts Rep. 
N.S. 1941). 

[a] Fraudulent pledge of notes by 
common agent.—Where an agent 
fraudulently pledges the several notes 
of several persons, the loss of the 
latter must be borne by each in pro- 
portion to the amount of the notes 
so pledged. McBride v. Potter-Lovell 
Co., 169 Mass. 7, 47 NE 242, 61 AmSR 


265. 

14. Swoope v. ‘Trotter, 4 Port. 
(Ala.) 27; Daniel v. Joyner, 38 N. C. 
513; Norfleet v. Cotton, 16 N. GC. 334; 


Maryland Fidelity, etc., Co. v. Phillips, 
235 Pa. 469, 84 A 4382; Pile v. McCoy, 
99 Tenn. 367, 41 SW 1052. 

fa] TIliustration.—The surety ona 
guardian’s bond taking the ward’s 
money from the guardian in payment 
of the latter’s personal indebtedness. 
Swoope v. Trotter, 4 Port. (Ala.) 27; 
Pile v. McCoy, 99 Tenn. 367, 41 SW 
1052. 

15. Thompson vy. 32) (Oxi 
LOS 2 Prot 55: 


Dekum, 


regate sum.?3 

[§ 501] d. When Full Amount Paid is Recover- 
In some cases a surety can recover the entire 
amount paid by him from another surety, as where 
the latter by his wrongful act caused the default of 
the principal;+# or where the amount sought to be 
recovered is interest charged to the principal on mon- 
ey borrowed by the surety from whom contribution is 
sought;?° and if one of two or more sureties has 
agreed to be primarily liable as between himself and 
the others, the entire amount can be collected from 
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eral. 


contribution.?4 


[§§ 500-503 


Subject to the limitation that contribution 
cannot be recovered for an amount paid by a surety 
in excess of the original debt,t7 contribution is gen- 
erally based upon the exact amount paid to satisfy 
the lability of the sureties, whether the payment 
is in full or by way of compromise of the whole 
debt,'® even though the payment has taken the form 
of an assignment of the claim of the creditor;1® and 
if payment be made in property, real or personal,?° 
its value at the time of payment fixes the basis for 
* The.surety being sued for econtribu- 
tion is entitled to credit for any payments he has 
made on the principal indebtedness.?? 

[§ 503] (2) Payments, Security, and Proceeds of 
Security from Principal.?? 
amount which forms the basis of contribution, there 
must be deducted from the entire amount any pay- 


In ascertaining the 


ments made by the principal to the surety seeking 


16. Fla.—Hayden v. Thrasher, 18 
Fla. 795. 
eee J.—Apgar v. ‘ Hiler, 24 Now. La: 
age Y.—Witherby v. Mann, 11 Johns. 
oes ee v. Waggoner, 5 Sneed 

Wash.—Handsaker v. Pedersen, 71 
Wash. 218, 224, 128 P 230 [cit Cye]. 

Eng.—Thomas v. Cook, 8 B. & C. 
728,-15 ECL 358, 108° Reprint 1213; 
Arcedeckne v. Howard, 45 L. J. Ch. 
622i [ati Ie Rep-Ne S3. 0944 
(holding, however, that an agreement 
among cosureties in regard to ad- 
vancing money to pay -the creditor 
cannot be construed as an agreement 
fixing the amount of their liability 
as to each other). 


Que.—Thomas v. Nunns, 12 Que. 
Super. 52. } 
17. Jones v. Bradford, 25 Ind. 305; 


Hickman v. McCurdy, 7 J. J. Marsh. 
(Ky.) 655.° 

18. Ala.—Werborn v. Kahn, 93 Ala. 
201, 9 S 729; Pegram v. Riley, 88 Ala. 
399, 6 S 153; Stallworth v. Preslar, 
34 Ala. 505. 

Ky.—Hudson v. Combs, 110 Ky. 
762, 62 SW 709, 23 KyL 2381; Breck- 
inridge v. Taylor, 5 Dana 110 (hold- 
ing also, that where a surety takes a 
receipt for more than the amount of 
a judgment against him ‘“‘paid on a 
compromise, in fuil satisfaction of 
the judgment,’ it will be presumed 
that he made full payment in the ab- 
sence of proof that less than the 
whole amount had been received, or 
that payment had been in property 
at a conventional price). 

Miss.—Russell v. Clark, 114 Miss. 


898, 75 S 691. 
' Mo.—Burrus v. rn 215 Mo. 496, 
114 SW 1065. 

Tex.—Edmonds v. Sheahan, 47 Tex. 
443; Mulkey v. Templeton, (Civ. A.) 
60 SW 439; Scott v. Rowland, 14 Tex. 
Civ. A. 370, 37 SW 380. 

W. Va.—Weimer v. Talbot, 56 W. 
Vai257, 49 SE 372. 

Wis.—Boutin v. BHEtsell, 110 Wis. 
276, 85 NW 964. 

Man.—Stewart v. Braun, [1925] 2 
DomLR 4238, [1925] 1 WestWkly 871. 

Austr.—Walker v. Bowry, 35 Austr. 
CHLGR.48. 

[a] Estoppel.—Where some of the 
sureties have refused to join with 
their cosureties in settling the liabil- 
ity, and the latter pay the liability 
before action is brought thereon, to 
protect themselves, the former will 
be estopped from disputing the cor- 
rectness of the amount of settlement. 
Stewart v. Braun, (Man.) [1925] 2 
DomLR 423, [1925] 1 WestWkly 871. 

[b] Payments not entering into 
basis.—Sureties on a tax collector’s 
bond, who had paid the amount of his 
defalcation with interest and penalty, 
are entitled to enforce contribution 


contribution,** and any funds, security, or proceeds 


against the other sureties, but not for 
the amount of money deposited in a 
bank and thereafter applied on subse- 
quent defalcations. Fussell v. Clark, 
114 Miss. 898, 75 S 69 

195 Cab —Kellogg es ‘Lopez, 145 Cal. 
497, 78 P 1056; Williams v. Riehl, 127 
Cal..365, 59 P. 762, 78 AmSR 60. 

Mass.— Kelly v. Page, 7 Gray 213. 

N. H.—Sinclair v. Redington, 56 N. 
H. 146. 

Va.—Tarr v. Ravenscroft, 12 Gratt. 
(53 Va.) 642. 

Wis.—Boutin v. Etsell, 110 Wis. 
276, 85 NW 964. 

[a] On assignment of judgment 
against surety to his cosurety, com- 
promising his liability with the obli- 
gee, the cosurety can recover only one 
half of the amount of the judgment in 
his suit thereon against the surety. 
Kelly v. Page, 7 Gray (Mass.) 213. 

[b] That assignment of judgment 
was taken by paying surety does not 
prejudice the cosurety where no at- 
tempt is made to enforce such judg- 
ment. Boutin v. Etsell, 110 Wis. 276, 
85 NW 964. 

[ec] Ilustration.—-A surety pur- 
chasing. legacies for which the sure- 
ties are bound, at a discount, can only 
charge his cosureties for their propor- 
tions of what he paid plus expenses. 
Tarr v. Ravenscroft, 12 Gratt. (53 
Va.) 642. 

20. See supra § 493. 

Zi. Jones v. Bradford, 25 Ind. 305; 
Hickman. v; MceCurdy,.7 Js S.-Marsht 


(ky.) 555; Edmonds v. Sheahan, 47 
Tex. 448. 
[a] Price at which creditor ac- 


cepts property does not conclusively 
fix its value, Hickman v. McCurdy, q 


J. J. Marshs(Kiy.) 555. 
[bd] Amount of judgment dis- 
charged is not considered. Edmonds 


v. Sheahan, 47 Tex. 443. 

[e] Cost of property is not consid- 
ered in fixing value. Jones v. Brad- 
ford, 25 Ind. 305. 

22. McAllister v. Border, 97 Okl. 1, 
222 P53, 

23. Effect of indemnity from prin- 
cipal see supra § 489. 

Recourse to security or indemnity 
see Supra §§ 469-475. 

24. Kan.—Gilmore v. Gilmore, (A.) 
50 P 99, 104. 

i as Wyckoff v. Gardner, (Ch.) 5 
iN Y.—Davis v. Toulmin, 77 N. Y. 
Oh.—Reel vy. Combes, 25 Oh. A. 476, 


L59 NETS 3: 

Ww. Nicorette Va etalon ten vie 
Va. 249 

Wis.—Bushnell v. eae 77 Wis. 
435, 46 NW 442, 9 LRA 4 

[al] Proceeds of loan maid by the 
principal to sureties seeking contri- 
bution to satisfy a separate indebted- 
ness of the principal to such sureties 
must be deducted from the total 
amount paid by the latter in arriving 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 503-505] 


of security held by such surety belonging to the 
principal.*® Furthermore, a surety seeking contribu- 
tion is chargeable with the value of securities which, 
through his “negligence, have become unavailable for 
The surety seek- 
ing contribution must, however, be allowed credit for 
any expenses reasonably incurred by him in acquir- 
ing or keeping alive such security?‘ or in realizing 


application to the common debt.?° 


thereon.?8 
[§ 504] (3) Interest. 


for a higher rate.?° 


in a summary proceeding.*+# 


at the basis of contribution. Reel v. 
Combes, 25 Oh. A. 476, 159 NE 133 
(where loan was made with primary 
purpose of paying separate indebted- 
ness of principal to some of the sure- 


ties). 
Ala.—John v. Jones, 16 Ala. 


Ill.—Anderson v. Arnold, 168 Ill. A. 
614. 

Iowa.—Doud v. Waller, 48 Iowa 634. 

Kan.—Gilmore v. Gilmore, (A.) 50 
P 99, 104. 

Ky.—Jefferson v. Bogard, 159 Ky. 
376, 167 SW 150; Moore v. Moberly, 7 


B. Mon. 299. 
Mass.—Bachelder v. Fiske, 17 Mass. 
464. 


Mo.—Broussard vy. Mason, 187 Mo. 
A. 281, 173_SW 698. 

N. H.—Currier v. Fellows, 27 N. H. 
366. 

N. J.—Wolcott v. Hagerman, 50 N 
Jeeta, 299) 13 A-605. 

N. Y.—Livingston Vv. 
selaer, 6 Wend. 63 

N. C.—Carr v. Smith, TA9PIN. CC 232, 


Van Rens- 


39 SE 831; Fagan v. Jacocks, L5aIN: 
Cc. 263. 

Tenn.—Sharp Vv. Caldwell, Hl 
Humphr. 415. 


W. Va.—Boughner v. Hall, 24 W. Va. 
249. See Miller v. Lilly, 87 W. Va. 
608, 105 SE 826 (recognizing rule). 

BEng. —In re Arcedeckne, 24 Ch. D. 
709. 

See also cases supra § 469. 

[a] Partial payment by principal 
can be shown in reduction of a sure- 
ty’s claim for contribution. Gilmore 
v. Gilmore, (Kan. A.) 50 P 99, 104. 

{b] Security of no market value 
and available to cosurety is not de- 


ducted. Anderson y. Arnold, 168 Ill. 
A. 614. 
[c] Value at time surety acquires 


land fixes the amount which is to be 
deducted from the indebtedness paid. 
Livingston v. Wan Rensselaer, 6 
Wend. (N. Y.) 638. 

[dad] Funds held by surety as exec- 
utor de son tort of deceased principal 
will not affect the basis of an appor- 
tionment, as he is liable to account for 
such funds to the administrator so 
that they can be administered accord- 
ing to law. Sharp v. Caldwell, 7 
Humphr. (Tenn.) 415. 

{e] Funds due to principal and an- 
other jointly do not come within the 
operation of the rule in the text. 
Cook v. Davis, 22 Cal. 157. 

26. Teeter v. Pierce, 11 B. Mon. 
(Ky.) 399; Goodloe v. Clay, 6 B. Mon, 
(isy.) _ 

[a] aches of surety resulting in 
loss or waste of security. Goodloe v. 
Clay, 6 B. Mon. (Ky.) 236. 

Effect of relinquishment or loss of 
security see supra § 490. 

27. Ala.—White v. Banks, 21 Ala. 
705, 56 AmD 283. 


In determining the amount 
upon which contribution is based, interest paid by 
the surety to the creditor must be included,?® and 
conversely, interest on the indebtedness, which the 
ereditor failed to collect, cannot be included.?° 
addition a surety may recover interest on the pro- 
portionate share of his cosurety from the date of 
payment to the creditor,*! at the legal rate,*?? even 
though the instrument held by the creditor provided 
Statutes sometimes provide for 
a special rate of interest where contribution is sought 
The cosurety may, how- 
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[§ 505] (4) Costs and Attorney’s Fees. 
judgment be obtained by the creditor against all of 
the sureties, contribution can be had as to the costs 
of the suit by the surety against whom the judgment 
was enforced;°° on the other hand, w here, in a suit 
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ever, by bringing into court the amount of his share 
of the sum due, be released as to any further inter- 


Ihe 2 


against several cosureties, judgment is recovered 


therein.?* 


In 


date Comeeys v. State Bank, 6 Ind. 
Iowa.—Hoover v. Mowrer, 84 Iowa 

43, 50 NW 62, 35 AmSR 293. 
Vt.—Aldrich v. Hapgood, 39 Vt. 617. 
Wash.—Amalgamated Gold Mines 

Se VeuRideley,n99" Washse99; 170) 2 


ee aaa re Arcedeckne, 24 Ch. D. 

[a] Premiums paid on life policy. 
—In re Arcedeckne, 24 Ch. D. 709. 

28. Livingston v. Van Rensselaer, 
6 Wend. (N. Y.) 63; Derosset v. Brad- 
ley; 63 NG. 17. 

[a] TIllustrations.—(1) Expense of 
foreclosure and sale. Livingston v. 
Van Rensselaer, 6 Wend. (N. Y.) 638. 
(2) Broker’s commission for purchas- 
ing bills of a bank to which note was 
payable sufficient to ped debt. Deros- 
set v. Bradley, 63 N. C. 17. 

29. McAllister v. Border, 97 Okl. 1, 
222 P 537; Weimer v. Talbot, 56 Ww. 
Va. 257, 49 SE 372. 


pets Whittemore v. Weber, 217 Ill. 
. 628. 
31. Ill.—Moore v. Bruner, 31 Ill. A. 


‘ Ky. —Breckinridge v. Taylor, 5 Dana 
10. 

Me.—Titcomb v. McAllister, 81 Me. 
SO 9p LTA. Bako: 

Mo.—Burrus v. Cook, 215 Mo, 496, 
114 SW 1065. 

Nebr.—Smith v. Mason, 44 Nebr. 
610, 63 NW 41. 

N. Y.—Strasburger v. Strasburger, 
167 App. Div. 198, 152 NYS 757. 

S. C.—Aikin v. ‘Peay, Sas Ceska, 15; 
53 AmD 684. 

Tenn.—Gross v. pee 87 Tenn. 226, 
11 SW 92, 10 AmSR 

Tex. —Edmonds v. ene 47 Tex. 
443; Farmers’, ete., Bank v. ‘Bayless, 
1 Tex. A. Civ. Cas. § 1245. 

W. Va.—Weimer v. Talbot, 56 W. 
Va. 257, 49 SE 372. 

Wis._-Bushnell v. easel 77 Wis. 
435, 46 NW 442, 9 LRA 411. 

Bing. —Hitchman Vv. Stewart, 3 
Drew. 271, 61 Reprint 907; In re Swan, 
Ir. R. 4 Eq. 208. 


32. Toole v. Durand, 7 Rob. (La.) 
363; Rothschild v. Bowers, 2 Rob. 
(La.) 380; Burrus v. Cook, 215 Mo. 


496, 114 SW 1065; Bushnell v. Bush- 
77 Wis. 435, 46 NW 442, 9 LRA 


Burrus v. Cook, 215.Mo. 496, 
114 SW 1065;- Scott v. Rowland, 14 
Tex. Civ. A. 370, 37 SW 380; Bushnell 
v. Bushnell, 77 Wis. 435, 46 NW 442, 
9 LRA 411. 

[a] Reason for rule.—Recovery in 
contribution is upon an implied con- 
tract for money paid to defendant’s 
use, and not upon the original instru- 
ment. Bushnell v. Bushnell, 77 Wis. 
435, 46 NW 442, 9 LRA 411. 

34, See statutory provisions; 
ease infra this note. 


and 


against only one of them, costs of such suit cannot 
be recovered against the cosureties who prevailed 
Contribution can be had as to costs in- 
curred in a suit by the creditor against one surety 
alone which are paid by him, if defense of the suit 
was reasonably prudent and justifiable,?® or resuit- 
ed in a reduction of the demand of the creditor ;?° 
and contribution for attorney’s 
the claim of the creditors is allowed under the same 
conditions.*° But a surety, having funds of the prin- 
cipal in his hands for the purpose of paying the debt, 
cannot be allowed reimbursement for costs and dam- 


fees paid in resisting 


[a] Failure of surety to bring 
himself within special statute re- 
stricts him to the legal rate of inter- 
est on the excess he has paid. Wil- 
kerson v. Sampson, 56 Mo. A. 276 
(where pleadings on the motion were 
sufficient to support an action at law 
for contribution). 


35. Smith v. Anderson, 18 Md. 520. 
36. Robertson v. Maxcey, 6 Dana. 
(Ky.) 101 (under statute); Davis v. 


Emerson, 17 Me. 64; Kemp v. Finden, 
12 M. & W. 421, 152 Reprint. 1262. 


Meee Boardman vy. Paige, 11 N. H. 
38. U. S.—U. S. Fidelity, ete., Co. 


v. Naylor, 237 Fed. 314, 151 CCA 20. 
Ala.—John v. Jones, 16 Ala. 454. 
Ill.—Whittemore v. Weber, 217 Ill. 

ay Were sees v. Prettyman, 7 


Ky.—Bosley Viv Laylor, 5 <Dana 57, 


380 AmD 677; Breckinridge v. Taylor, 

5 Dana 110. 

en: C.—Bright v. Lennon, 83 N. C. 
Vt.—Briggs Vises ESO V.Clyi Oia VAC remo et 

Fletcher v. Jackson, 23 Vt. 581, 56 

AmD 98. 

aoa’ cp henese v. Pebbles, 38 Wis. 
[a] Costs and expenses’ unnecces- 


sarily incurred cannot be included in 
a suit for contribution. John v. 
Jones, 16 Ala. 454. 

[b] Defenses held not frivolous.— 
U. S. Fidelity, etc., Co. v. Naylor, 237 
Fed. 314, 151 CCA 20 

[c] Instance where costs not al- 
pow eGes eueberd v. Pebbles, 38 Wis. 

39. Carter v. Maryland Fidelity, 
etc., Co., 134 Ala. 369, 32 S 632, 92 Am 


SR 41; McKenna v. George, 19 S. C. 
Ha, 15. 

40. Ill—Wagenseller v. Pretty- 
man, 7 Tl.) A. 192, 

Ind. —Comegys v. State Bank, 6 Ind. 
8d0. 

Mich.—Backus v. Coyne, 45 Mich. 
584, 8 NW 694. 


Tenn.—Gross v. Davis, 87 Tenn. 226, 
11 SW 92, 10 AmSR 635. 

Wis.—Boutin v. Etsell, 110 Wis. 276, 
85 NW 964 (where the defense re- 
sulted in a reduction of the amount 
claimed); Shepard v. Pebbles, 38 Wis. 
old. 

{a] Thus the right of contribution 
for attorney’s fees does not depend 
upon the surety’s success in the de- 
fense, and it is sufficient if he acted 
as a prudent man would in the light 
of facts and circumstances showing a 
probability of success in whole or in 
part sufficient to justify the expense 
likely to be incurred. Backus v. 
Coyne, 45 Mich. 584, 8 NW 694. 

[b] Instance where attorney’s fees 
not allowed.—Comegys v. State Bank, 
6 Ind, 357. 
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ages that subsequently accrue without the consent of 
the cosurety.4+ A surety, who having paid his pro- 
portionate share of the debt to the creditor is sued 
for and compelled to pay the balance of the debt, can 
recover from his cosurety the necessary costs of the 
ereditor’s action against him,*? and mere willingness, 
unaccompanied by an offer to pay his share of the 
original debt before action brought for the recov- 
ery thereof, will not relieve a surety from tiability 
as to contribution for costs,*? nor will payment of 
his share after suit begun,** except that payment 
after suit is brought will relieve him of responsibility 
for costs accruing thereafter ;*° and it will not avail 
a surety to show that he was not served with process 
in the original action by the ereditor.*® 

[§ 506] 9. Conclusiveness of Adjudication against 
Principal or Surety.** In an action for contribu- 
tion, a judgment or decree obtained against the sure- 
ties by the creditor or -obligee is admissible*’ to 
prove its rendition,*® and is at least prima facie evi- 
dence of the debt.°° It is conclusive as to all ques- 
tions of liability within the issues determined in 
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Ti-.' 


Shes 


[§§ 505-507 


that action;*! and as to matters which should have 
been raised therein;®? conversely, the judgment is 
not conclusive of matters determined which were not 
raised by the pleadings in such action.®* But a 
judgement or decree is not conclusive on a surety who 
was not a party to the suit in which it was ren- 
dered,°* unless he has notice of the suit and an op- 
portunity to defend,®* in which event it has been held 
that he will be concluded as to such matters as he 
might have interposed in that suit.°° Although ad- 
missible to prové the fact of its rendition,®* and by 
way of inducement to evidence ke show its payment 
by plaintiff,°* and the amount,°® such a judgment or 
decree is not evidence of the liability of the prin- 
cipal upon which the lability of the sureties is pred- 
icated,®° nor of the common liability of the sure- 
ties.64 Nevertheless, when a surety has contracted 
in reference to the conduct of one of the parties in 
some suit or proceeding in the courts, he is con- 
cluded by a judgment therein even though not a party 
thereto.®? 


[§ 507] F. Summary Remedies. In many states 


41. John vy. Jones, 16 Ala. 454. 
42. McKee v. Campbell, 27 Mich. 


43. .Van Winkle v. Johnson, 11 Or. 
469, 5 P 922, 50 AmR 495. 

44, Van Winkle v. Johnson, supra. 

45. Smith v. Anderson, 18 Md. 520. 

46. Van Winkle v. Johnson, ThOr. 
469, 5 P 922, 50 AmR 495. 

47. Contribution generally see 
Contribution § 34. 

Judgment in favor of . cosurety 
against creditor see/infra § 516. 

Judgments generally see Judgments 
§ 1282 et seq. 

48. Rochelle v. Bowers, 9 La. 528 
(judgment of federal court); Hay- 
good v. McKoon, 49 Mo. 77 (holding 
also thata judgment against sureties 
on the bond of a guardian is not ren- 
dered inadmissible merely because it 
contains a copy of the bond, since it 
is not a part of the record and should 
be treated as surplusage). 

49. Preslar v. Stallworth, 37 Ala. 
402. 

50.. Millér v. Pitts, 152 N. C. 629, 
68 SE 171. 

51. Waller v. Campbell, 25 Ala. 544; 
Sutliff v. Brown, 65 Iowa 42, 21 NW 
164; Rochelle v. Bowers, 9 La. 528; 
Key v. Oates, (Tex. Civ. A.) 280 SW 
286; Eubanks v. Sites, (Tex. Civ. A.) 
146 SW 952. 

{a] Liability of defendant surety 
on the undertaking.—Waller v. Camp- 
bell, 25 Ala. 544 (holding that sureties 
on a guardian’s bond against whom 
judgment has been rendered cannot go 
behind the judgment to show that the 
guardian’s default for which such 
judgment was rendered was not coyv- 
ered by a bond in that suit but by a 
prior bond); Rochelle v. Bowers, 9 
La. 528 (over a defense pleaded that 
the cosureties sued for contribution 
had never signed the bond upon which 
judgment was rendered in the action 
by the obligee thereon); Eubanks v. 
Sites, (Tex. Civ. A.) 146 SW 952. 

{b] Judgment is conclusive as to 
amount if it was rendered against all 
the sureties, and defendants in contmri- 
bution allowed a default by reason of 
negligence or confidence in their co- 
surety. Sutliff v. Brown, 65 Iowa 42, 
21 NW 164. 

{c] Relationship decided in an ac- 
tion on a note cannot be questioned in 
a suit for contribution. Key v. Oates, 
(Tex. Civ. A.) 280 SW 286. 

52. Eubanks v. Sites, (Tex. Civ. A.) 
146 SW 952. 

{a] Tustration.—Where, in the 
action against the principal and the 
sureties as joint debtors, one of the 
defendants failed to interpose the de- 
fense of fraud in obtaining his signa- 
ture to the note, such defense could 


not be raised in the subsequent action 
for contribution, as the question of 
liability on the note is concluded by 
the former judgment. Eubanks y. 
Sites, (Tex. Civ. A.) 146 SW 952. 

53. Knopf v. Morel, 111 Ind. 570, 
13 NE 51; Leaman v. Sample, 91 Ind. 
236; Joyce v. Whitney, 57 Ind. 550; 
Eubanks v. Sites, (Tex. Civ. A.) 146 
SW 952. 

[a] Relationship of parties.— 
Knopf v. Morel, 111 Ind. 570, 13 NE 51 
(holding that, although the liability of 
one who writes his name on the back of 
a promissory note is prima facie that 
of an accommodation indorser, yet a 
complaint by the creditor showing the 
indorsement will not confer jurisdic- 
tion to render judgment that the in- 
dorser was a surety for those whose 
names appear as makers); Leaman v. 
Sample, 91 Ind. 236 (holding that, in 
an action against the principal and 
sureties on a promissory note, where 
the answer of one of the defendants 
sets up liability only as surety, the 
judgment against the parties in such 
relation and that the property of the 
principal be first exhausted does not 
conclude the other surety so as to 
bar his right to contribution); Gith- 
ens v. Kimmer, 68 Ind. 362; Joyce v. 
Whitney, 57 Ind. 550 (holding rela- 
tion between defendants cannot be de- 
termined on complaint of the creditor, 
cross complaint and process by one 
against the other being necessary). 

[b] Statute construed.—Where a 
judgment was rendered against one of 
the defendants as principal and 
against another as surety in the 
absence of the supposed principal 
and without any notice to him, such 
judgment is not a final adjudication 
as between him and the other de- 
fendant as to who is principal and 
who is surety, under the statutory 
provisions that where it is made to 
appear that one or more persons joint- 
ly or severally bound who signed as 
surety, etc., it shall be the duty of the 
clerk to certify which are sureties and 
that the property of the principal 
debtor shall be exhausted before that 
of the surety, etc., but such a judg- 
ment is only a direction to the offi- 
cers that the property of the person 
certified as principal shall be taken 
first in execution. Points y. Jacobia, 
12 Kan, 50. , 

{c] Liability as between sureties. 
—Hubanks vy. Sites, (Tex. Civ. A.) 146 
SW 952. 

54. Thompson v. Young, 2 Oh. 334; 
Lowndes v. Pinckney, 18 S. C. Eq. 155; 
Glasscock v. Hamilton, 62 Tex. 143; 
Briggs v. Boyd, 37 Vt. 534; Fletcher 
v. Jackson, 23 Vt. 581, 56 AmD 98. 

55. Clark v. Norman, 68 Hun 372, 


ee NYS 849. And see cases infra note 

56. Broughton v. Robinson, 11 Ala. 
922; Love v. Gibson, 2 Fla. 598; Mal- 
in v. Bull, 13 Serg. & R. (Pa.) 441. 

[a] Statute construed that, when 
notice is given by a surety sued to 
another not sued, the judgment of the 
common creditor, in the absence of 
fraud or collusion, is conclusive of 
the liability. Broughton vy. Robinson, 
11 Ala. 922: 

57. Means v. Hicks, 65 Ala. 241; 
Love v. Gibson, 2 Fla. 598. 

5& Babcock v. Carter, 117 Ala. 575, 
23 S 487, 67 AmSR 193 (judgment on 
supersedeas bond rendered against 
plaintiff surety alone); Preslar v. 
Stallworth, 387 Ala. 402; Cave v. 
Burns, 6 Ala. 780; Clark v. Norman, 
68 Hun 372, 22 NYS 849. 

59. Ala.—Broughton y. Robinson, 
11 Ala. 922, 

Fla.—Love v. Gibson, 2 Fla. 598. 

N. Y.—Clark v. Norman, 68 Hun 
372,22 NYS 849. 

N. C.—Leak vy. Covington, 99 N. C. 
559, 6 SH 241. 

Vt. —Fletcher v. Jackson, 23 Vt. 581, 
56 AmD 98. 

60. Means v. Hicks, 65 Ala. 241; 
een v. Norman, 68 Hun 372, 22 NYS 
_ [a] Reason for rule.-—A judgment 
is binding only on the parties or their 
privies, as there exists no privity be- 
tween cosureties. Clark y. Norman, 
68 Hun 372;°22 NYS 849. 

[b] Rule applied.—A surety seek- 
ing to set aside a transfer, by his co- 
surety, as fraudulent, and to subject 
such property to the liability of con- 
tribution, was held not to be a creditor 
who could bring the action where the 
only proof of a breach of the bond 
was the attempted introduction of the 
decree against the principal and plain- 
tiff to which defendant was not a par- 
ty. Means v. Hicks, 65 Ala. 241, 

61. Means v. Hicks, supra. 

[a] Decree not competent or ad- 
missible-—A decree in chancery 
against one of the sureties on a bond 
of a deceased administrator, in favor 
of a successor, founded on the default 
of deceased, is not competent or ad- 
missible against a cosurety nota par- 
ty to the suit, to show the coimmon 
liability of the sureties. Means v. 
Hicks, 65 Ala. 241. 

62.) Lucas ve Guy L3G COS eS 
(holding that the decree of the ordi- 
nary against an administrator is evi- 
dence to charge the sureties in an ac- 
tion for contribution); Shepard -y. 
Pebbles, 38 Wis. 3738. 

[a] Reason for rule.—Under such 
circumstances the parties are said to 
have agreed to be bound by the judg- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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statutes prescribe a summary remedy for the enforce- 
ment of contribution by sureties against their co- 
sureties,°* and, in accordance with the rule pertain- 
ing to summary proceedings generally,** these stat- 
utes, being in derogation of the common law,*® must 
be strictly construed®® to embrace only cases there- 
in provided for;®? and are not exclusive of other 
proceedings for the enforcement of contribution ;°§ 
they are applicable to past as well as future trans-. 
In some jurisdictions the statute is said 
to be declaratory of a recognized rule of legal lia- 
bility,*° and, in a proper case, where a surety seeking 
relief by motion has failed to bring himself within 


actions.®9 


ment against the principal. Clark v. 
Norman, 68 Hun 372, 22 NYS 849; 
Shepard v. Pebbles, 38 Wis. 373. 

[b] Sureties on guardianship bond 
undertaking that the guardian would 
account for the proceeds and perform 
all orders of the court by him to be 
performed were concluded by order of 
court fixing the amount in the hands 
of the guardian and ordering his pay- 
ment thereof to the ward. Shepard 
v. Pebbles, 38 Wis. 373. 

63. See statutory provisions; and 
eases infra this section. 

64. See Statutes [36 Cyc 1189]; 
Summary Proceedings [37 Cyc 529]. 


65. Nation v. Roberts, 20 Ala. 544; 
Lansdale v. Cox, 7 T. B. Mon. (Ky.) 
401. 

66. See cases infra note 67. 

67. Nation v. Roberts, 20 Ala. 544; 


Broughton vy. Robinson, 11 Ala. 922; 
Mancseale: vy. Cox, Cr. 3.) Won. yy.) 
401; Wilkerson v. Sampson, 56 Mo. A. 
276; Owen v. Owen, 38 Humphr. 
(Tenn.) 325. 

{a] Heirs of deceased surety are 
not within the statute providing for 
remedy against a cosurety and “his 
legal representatives.” Lansdale v. 
Ox, 7-40... B..Mona. cy.) (401. 

[b] Surety included in original 
judgment by the creditor is not such 
surety who may be proceeded against 
by motion, under Code § 3625, provid- 


ing that a cosurety against whom a | 


judgment has been rendered for the 
whole debt or who has paid more 
_than a ratable share of such judg- 
ment may have judgment on motion 
against all the other parties to the in- 
strument not included in the judg- 
ment. Hickerson vy. Price, 7 Coldw. 
(Tenn.) 151. 

[ec] Drawer of bill of exchange 
may not proceed by motion against a 
codrawer, under a statute providing 


for motion by the surety “in any 
note, bill, bond, or obligation.” Owen 
v. Owen, 3 Humphr. (Tenn.) 325. 


[d] That creditor sued more than 
one of sureties does not prevent one 
of them from bringing motion against 
a surety not sued. Broughton v. 
Rcbinson, 11 Ala. 922 (where the 
other surety sued is insolvent). 

[e] Surety paying joint judgment 
against himself and cosurety and 
principal is not entitled to the sum- 
mary remedy, as not being within the 
statutes providing for a summary 
remedy only against a surety who has 
not been sued by.the creditor. Na- 
tion v. Roberts, 20 Ala. 544. 

68. Roberts v. Adams, 6 Port. 
(Ala.) 361, 51 AmD 694; Eubanks v. 
Sites, (Tex. Civ. A.) 146 SW 952. 

Actions generally see infra §§ 508- 


527. 

69. Waller v. Campbell, 25 Ala. 
544; Young v. Clark, 2 Ala. .264, 266. 

“Tf its [the statute’s] only effect is 
to give a summary remedy by one 
surety against another in place of, or 
in addition to, that which might pre- 
viously have been pursued ina Court 
of equity, then there is no sufficient 
objection to the application of this 
statute, to past as well as to future 
transactions.” Young vy. Clark, su- 


Ueda 
4 Retroactive operation of remedial 
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ingly.” 


and procedural statutes generally see 
Statutes [36 Cyc 1213]. 


70. Wilkerson v. Sampson, 56 Mo. 
A. 276. 
71. Wilkerson v. Sampson, supra; 


aaron v. Binford, 2 Baxt. (Tenn.) 

[a] TIllustrations.—(1)° Where a 
motion for judgment does not come 
under the statute because of the sure- 
ty’s asking relief from payments on 
the common debt prior to judgment, 
if it states all facts essential to an 
action at law, and if there is an ap- 
pearance by the defendant surety, 
without objection to the process or 
service, the proceedings should be 
treated as a civil action. Wilkerson 
v. Sampson, 56 Mo. A. 276. (2) Where 
one of two partners executed a note 
in the firm name with another as 
surety on which the holder obtained 
judgment against the surety who 
seeks improperly by motion to get 
judgment against the partners, and 
it appears that the other partner had 
obtained funds with which to pay the 
note, the court, considering the: equi- 
ties between the parties, may give re- 
lief and adjust the equities between 
the parties, although summary judg- 
ment would be improper. Anderson 
v. Binford, 2 Baxt. (Tenn.) 310. 

72. See statutory provisions; and 
cases infra this note. 

[a] Nature of statute——In Cali- 
fornia Code Civ. Proc. »«§, 709, as to 
enforcement of contribution by a 
surety who pays judgment, merely 
fixes a rule of procedure, and not a 
maxim of law. San Joaquin Valley 
Bank v. Gate Citys O11, Co,,-36) Cal, A. 
(ooh I 3 liv So ae (eos 

{b] In Alabama (1) under a stat- 
ute authorizing a surety, whose prin- 
cipal is insolvent, when such, to re- 
cover judgment upon notice of the 
pending suit, against such of his co- 
sureties as are not sued in the action, 
for their aliquot portion of the debt. 
it has been tlhe uniform practice of 
the courts to render summary judg- 
ment upon proof of the requisite 
facts, where such cosureties do not 
appear and make issues to be tried 
by the jury. Irwin y. Scruggs, 32 
Ala. 516. (2) The judgment must be 
rendered without condition for no 
more than the proportionate share 
fixed by the statute. Broughton v. 
Robinson, 11 Ala. 922. 

[ce] Necessity of judgment against 
surety seeking contribution.—W ilker- 
son v. Sampson, 56 Mo. A. 276; Stroth- 
er v. Mitchell, 80 Va. 149. 

[da] Nature of judgment neces- 
sary to support summary judgment. 
—A judgment rendered in a collater- 
al action in which one of two sure- 
ties was a party but in which a per- 
sonal judgment was not rendered 
against the surety, although a de- 
termination of the amount due from 
him was made for the purpose of ad- 
justing the rights of the parties to 
the action, in no manner incident to 
compelling such surety to pay the 
amount due, was not such a judgment 
as would permit him to recover a 
summary judgment against his co- 
surety. Strother v. Mitchell, 80 Va. 
149. 
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the terms of the statute, the court may treat the 
proceedings as a civil action and give relief accord- 
Under some of these statutes a surety 
against whom a judgment has been rendered for the 
debt,‘* or a surety who has paid more than his 
ratable share of such judgment,?? may, upon mo- 
tion, obtain a summary judgment against each of his 
cosureties not parties to the original judgment,7* in 
the court in which the original judgment was ren- 
dered,*® upon notice to his cosurety,7® and upon 
shewing the insolvency of the principal.?7 
statutes give a remedy by motion to a surety pay- 
ing a joint judgment against all the sureties?’ or 


Other 


73. See statutory provisions; and 
eases infra this section. 

74. See statutory provisions; and 
cases infra this section. 

75. Dade v. Mandeville, 6 F. Cas. 
No. 3,538, 1 Cranch C. C. 92 (holding 
that the Summary remedy given in 
Virginia is confined to the court 
which rendered the original judg- 
ment); Nation v. Roberts, 20 Ala. 
544; Young v. Clark, 2 Ala. 264. 

[a] Jurisdiction of court.—(1) 
Under the Indiana statute, where a 
justice of the peace has jurisdiction 
to render the original judgment 
against the surety, he also has juris- 
diction of the motion, although not 
specifically provided for. Cating v. 
Stewart, 6 Blackf. (Ind.) 372. (2) 
That the sum claimed against each 
of several sureties is less than the ju- 
risdictional amount of the court is no 
objection where the total of all the 


claims is above such amount. Lamp- 
ton v. Bruner, 2 Litt. (Ky.) 141. 
[b] Term of court.—The motion 


may be made at the term when the 
original judgment was rendered or at 
any subsequent term. Young v. 
Clark, 2 Ala; 264. 

[c] Wenue.—Under Code §§ 3589, 
3632, the motion may be made in the 
eourt of the county rendering the 
original judgment or in the county of 
defendant’s residence. Anderson vy. 
Binford, 2 Baxt. (Tenn.) 310. 

76. Irwin v. Scruggs, 32 Ala. 516; 
Broughton v. Robinson, 11 Ala. 922; 
May v. Long, 6 Ala. 107; Cating v. 
Stewart, 6 Blackf. (Ind.) 372; Bat- 
son v. Lasselle, 1 Blackf. (Ind.) 119; 
Selvey v. Armstrong, 73 W. Va. 13, 79 
SE 1019. 

[a] Joint notice against several 
sureties is proper. Lampton y. Brun- 
er, 2 Litt. (Ky.) 141. 

[b] .Sufficiency of notice to confer 
summary jurisdiction. May v. Long, 
6 Ala. 107 (sufficient); Selvey v. Arm- 
strong, 73 W. Va. 13, 79 SH 1019 (no- 
tice is sufficient where it described 
the note by naming the parties and 
recited payment of the judgment and 
costs, although it did not state the 
day or amount of the note). 

[ce] Service.—Under Rev. St. 
(1838) p 2383, service of the notice on 
defendant may be in any county 
within the state. Cating v. Stewart, 
6 Blackh» (Ind) 1372: 

77.. Whiterv..Perrin, 29° Bh) Cas: Noy 
17,555, 1 CranchC; ©. 50% Nation vy, 
Roberts, 20 Ala. 544; Roberts vy. 
Adams, 6 Port. (Ala.) 361, 31 AmD 


694; Batson v. Lasselle, 1 Blackf. 
(Ind.) 119; Lampton v. Bruner, 2 
Litt. (Ky.) 141 (insolvency not 
shown). 


In actions for contribution gener- 
ally see infra § 514. 

78. See statutory provisions; and 
case infra this note. 

[a] Statute construed.—Act (1812) 
§ 3 is construed as providing that, 
whether the principal be solvent or 
insolvent, a motion may be sustained 
against a surety by his cosurety who 
has paid the amount of a judgment 
rendered against the sureties only; 
and further that, when even an in- 
solvent principal is a party to the 
judgment, a surety, who has paid 
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provide for the enforcement of contribution by the 
issuance of an execution on the judgment obtained 
against the sureties in favor of the paying surety,*® 
and in some states the question of suretyship may 
be determined in a summary proceeding.®°® 
ord must show the facts necessary to sustain the ju- 


risdiction of the court.®? 
Evidence. 


enforce contribution.’ 


troduced in opposition to the motion;*4 
judgment obtained by the creditor against the sure- 
ties is admissible in evidence®® to show the liability 
of the parties in the original action®® and that pay- 
ment by the surety was under compulsion.** 
Judgments in the summary proceedings must be 
several,*® as in the case of judgment for contribution 


such judgment, may proceed by mo- 
tion against a surety also a party to 
such judgment. Robertson v. Max- 
cey, 6 Dana (Ky.) 101. 

79. See statutory provisions; and 
eases infra this note. 

{a] Statute construed as enlarg- 
ing equitable and common-law reme- 
dies for contribution. Sanders v. 
Herndon, 122 Ky. 760, 93 SW 14, 29 
Kyl 322, 121 AmSR 493, 5 LRANS 
POM 2a 

{[b] Statutory procedure must be 
followed.—Davis v. Heimbach, 75 Cal. 
261) fh Seo 9 Cheldine that under 
Code Civ. Proc. § 709, in an action 
against a principal and sureties, a 
surety is entitled to the benefit of the 
judgment to compel contribution, 
provided he file with the clerk notice 
of his payment and claim for contri- 
bution; but an execution obtained by 
a surety against his cosureties with- 
out serving notice on them will be 
quashed); Burke v. Lee, 59 Ga. 165. 
But see Williams v. Riehl, 127 Cal. 
365, 59 P 762, 78 AmSR 60 (where the 
court, in construing the California 
statute and distinguishing Davis v. 
Heimbach, supra, held that noncom- 
pliance with the statutory require- 
ments does not prevent issuance of 
execution on the judgment where it 
has been assigned by the creditor to 
the paying surety). 

[c] Entry of satisfaction of judg- 
ment as to paying surety does not re- 
lease cosureties or prevent issuance 
of execution thereon in favor of such 
paying surety (Pen. L. [1881] p 37). 
Bishop v. Smith, (N. J. Sup.) 57 A 
874. 

fd] In Maryland (1) under Act 
[U864] ©. 243, °§ 75 payment of ‘the 
whole debt due on the judgment is 
necessary before execution can be is- 
sued thereon in favor of a surety. 


Wilson v. Ridgely, 46 Md. 235; Mc- 
Knew vy. Duvall, 45 Md. 501. (2) Un- 
der this statute only a surety against 


whom a judgment was rendered is 
entitled to issue execution thereon. 
Wilson v. Ridgely, supra. 

[e] Amount for which execution 
issues.—St. § 4666, providing that, if 
a surety pays the whole or part of a 
judgment, he may use the existing ex- 
ecution to enforce contribution from 
a cosurety, contemplates that the co- 
surety shall be liable only for his 
proper part; and, while the surety 
satisfying the execution may desig- 
nate the sum for which it is to be is- 
sued against the cosurety, he has not 
the arbitrary power to fix the amount, 
but his decision is. subject to re- 
view by the court. Wiedemann y. 
Crawford, 149 Ky. 202, 147 SW 951. 

[f] Relief against excessive exe- 
cution.—-Where a surety, having paid 
the debt, issues execution against a 
cosurety for an excessive amount, the 
latter’s remedy is by motion to quash, 
or injunction. in which proceeding it 
is the duty of the court summarily to 


The rules of evidence as to motions 
generally*? apply in these summary proceedings to 
Thus affidavits may be in- 
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[§§ 507-508 


against cosureties generally.’? 

[§ 508] G. Actions®°°—1. Remedy at Law or in 
Equity—a. In General. 
contribution between vcosureties originated out of 
equitable principles,®! and was at first known and en- 
forced only in courts of equity,®? the right became 


Although the doctrine of 


so well established that common-law courts assumed 


and the 


determine the amount of the cosure- 
ty’s liability. Wiedemann v. Craw- 
ford, 149 Ky. 202, 147 SW 951. 

[g] Execution may not be ar- 
rested, under the Florida statute, by 
a motion in arrest setting up prior 
equities between the sureties; a court 
of equity alone may determine such 
questions. Knight v. Weeks, 115 Fed. 
970, 58 CCA 366. 

[h] Indorsement of judgment by 
the creditor to the surety on which the 
Jatter issues execution is proper un- 
der the statute. Newman y. Johnson, 
On ikcy. qOp ali. 

[i] Limitations.—The right to en- 
force the judgment exists as long as 
the judgment is alive and is not bar- 
red by limitations. Northwestern 
Nat. Bank v. Great Falls Opera-House 
Co., 23 Mont. 1, 57 P 440. See also 
Executions § 908; Judgments § 1065, 

80. See statutory provisions. 

[a] In Georgia, in order for a sure- 
ty to avail himself of the statutory 
remedy where the question of sure- 
tyship is not disclosed by the con- 
tract, if brought after judgment, he 
need not show that execution issued 
on the judgment has been assigned to 


him. Cocper v. Chamblee, 114 Ga. 
i16, 39 (SEV OTT. 

81. Weeks v. Yeend, 104 Ala. 546, 
16 S421; Irwin’ v. Scruggs; 32° Ala. 
516; Rutherford v. Smith, 27 Ala. 
417; Broughton v. Robinson, 11 Ala. 
922;. May v. Long, 6 Ala. 107; Batson 


v. Lasselle, 1 Blackf. (Ind.) 119; Bit- 
tick v. McEwen, 7 Heisk. (Tenn.) 1. 

[a]. Judgment upon verdict need 
not repeal allegations in the notice 
sufficient to give summary jurisdic- 
tion. May v. Long, 6 Ala. 107. 

{b] Recital in judgment entry that 
the ereditor “has at this time recov- 
ered judgment against the surety” 
conveys with sufficient certainty that 
the motion was made in pursuance of 
the notice at the time when the judg- 
ment was rendered. Irwin v. Scruggs, 
32) Ala. 51/6; 

[ec] Im Tennessee the recital of 
facts necessary to give the court ju- 
risdiction has no application to appel- 
late judgments of the supreme court. 
Bittick v. McHwen, 7 Heisk. 1. 

{[d] Record insufficient to sustain 
judgment. Weeks v. Yeend) 104 Ata. 
546, 16 S 421 (judgment by default); 
Batson vy. Lasselle, 1 Blackf. (Ind.) 
119 (insolvency of principal). 

82. See Motions and Orders § 
et seq. 

83. 

[a] 


133 


See cases infra this note. 
Evidence held sufficient: (1) 
To support judgment. Selvey v. Arm- 
strong, 73..Wei Va. 13.79). SH) 1019) (2) 
To justify conclusion that defendant 
had not paid judgment with his own 
money and was not entitled to con- 
tribution. San Joaquin Valley Bank 
v.. Gate City Oil Co., 36 Cal. A. 791, 
nyse Bay eesa 

[b] Evidence. held insufficient to 
show insolvency of principal. Lamp- 
ton v. Bruner, 2 Litt. (Ky.) 141. 


jurisdiction to enforce contribution between cosure- 
ties®? on the theory of an implied promise by each 
cosurety to reimburse each of the others for any pay- 
ment in excess Of his proportion of the debt;°* and 
in a number of jurisdictions statutes were adopted 
providing for contribution and giving a cause of 
action therefor at law.°> The development of a legal] 
remedy, however, did not deprive equity of its juris- 
diction,®® courts of equity retaining jurisdiction in 
such cases,°* regardless of the adequacy of the rem- 


84. San Joaquin Valley Bank v. 
Bete OY, OU CO Ke36 Cale As, 191 yates: 


On motions generally see Motions § 
115 et seq. 


85. Selvey v. Armstrong, 73 W. Va. 
13, 79 SE 1019. 

86. Selvey v. Armstrong, supra. 

87. Selvey v. Armstrong, supra. 

838. 20 Taree 


Lampton v. Bruner, 
(Ky.) 141. 
See infra § 527. 
Contribution generally see Con- 
tribution § 26. 

Subrogation as means of enforcing 
contribution see Subrogation [37 Cye 
402 et seq]. 


91. See supra § 478. 

92. Bagott v. Mullen, 32 Ind. 332, 
2 AmR 351; Parshelsky v. Palley, 166 
App, Div. 023, s2) NYS sol) invre 
Koch, 148 Wis. 548, 134 NW 663. 
eee Ala.—Couch y. Terry, 12 Ala. 
25. 

Ind.—Bagott v. Mullen, 32 Ind. 332, 
2 AmR 351. 


La.—Fox v. Corry, 149 La. 445, 89° 
S 410 (Louisiana court applying Mis- 
sissippi law). 

Me.—Scribner vy. Adams, 73 Me. 54. 

Mass.—Durfee v. Kelly, 228 Mass. 
Side LET INE 907, 

Mont.—Wall v. Brookman, 72 Mont. - 
228. 232 P 774. 

N. Y.—Parshelsky v. Palley, 166 
App. Div: 723, 152 NYS 351: "Norton 
Vv. (Coons, *3 Den:#£30 "TareEs6 Ne ve sels 

Wis.—In re Koch, 148 Wis. 548, 134 


NW 663. 
94. Ala.—Douglass v. Orman, 218 
Ala. 5638, 119 S 605 [certiorari den 


(CAS) iS) “SaGo rit 

Tll.— Trego v. Cunningham, 267 Ill. 
367, 108 NE 350 [rev 188 Ill. A. 701. 

Ind..—Bagott v. Mullen, 32 Ind. 332, 
2 AmR 351 

La.—Fox v. Corry, 149 Lia. 445, 89 
S 410 (Louisiana court stating Mis- 
sissippi law). 

N. Y¥.—Dillenbeck v. Dygert, 97 N. 
Y. 308, 49 AmR 525; Johnson v. Har- 
vey. 84 N. Y. 363, 38 AmR 515. 

Oh.—Russell v. Failor, 1 Oh. St. 
327, 59 AmD 631. 

Wis.—In re Koch, 148 Wis. 548, 134 
NW 663. 

95. See statutory provisions. 

96. Couch yv. Terry, 12 Ala, 225: 
Wayland v. Tucker, 4 Gratt. (45 Va.) 
267, 50 AmD 76; German-American 
Sav. Bank y. Fritz, 68 Wis. 390, 32 
NW 123. 


‘Werborn v. Kahn, 92 Ala. 
Broughton y. W imber- 
549. 
"Ark. Ww eaver-Dowdy Co. v. Brewer, 
127 Ark. 462, 192 SW 902. 
se ok _—Chipman Vv. Morrill,-207 Cal: 
Ill.— Trego v. Cunningham, 267 Ill. 
367, 108 NE 350 [rev 188 Ill. A. uae 
Ky.—Mitchell Wa SD LOUL io. ed debe 
Marsh. 264. 


ee a, v. Leland, 22 Pick. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 508-509] 


edy at law,°* so that frequently there is a remedy 
But where the ma- 
chinery of the law is manifestly insufficient, the only 


either at law or in equity.°° 


adequate remedy may be in equity. u 


[§ 509] b. Exoneration in Equity and Other Re- 
lief. Although it is well settled that generally an 
action for contribution does not lie until the surety 
has paid the debt or more than his proportionate 
share thereof ;? yet, as in the case of a surety against 
his principal, 3 it has been held in some jurisdictions 
that a surety, before he has paid the debt, may file a 
bill in equity to compel his cosureties to contribute 


Mich.—Smith y. Rumsey, 33 Mich, 


183 
N. H.—Weston v. Elliott, 72 N. H. 


433, 57 A 336. 
N 


. J.—Neilson v. Williams, 42 N. 
esac dceei = ACU 215 3 

NEC 4 N. 

er tas Carrington Ww. Carson, 1 NIC: 


But see Osborn v. Harris County, 
17 Ga. 123, 68 AmD 230 (respective 
rights of sureties being adjustable 
under statute allowing sureties to 
come in and make special defense at 
trial and have verdict fixing their re- 
spective rights and liabilities, resort 
to equity is unnecessary). 

[a] In Kentucky Civ. Code Proc. 
§ 661 permits a surety to maintain an 
equitable action. Fritts v. Kirchdor- 
fer, 136 Ky. 643, 124 SW 882. 

98. Whittemore v. Weber, 217 Ill. 
A. 628; Reeder v. Union Trust Co., 26 
Pa. Dist. 833. But see Allen v. Wood, 
38 N. C. 386 (where one of two cosure- 
ties who have paid the debt in equal 
proportions, receives from the prin- 
cipal a sum of money for the benefit 
of both, the other surety has an ade- 
quate remedy: at law and should not 
go into equity). 

[a] Thus it is said that the stat- 
utory remedies at law are not in- 
tended to limit or take away the equi- 
table remedy; rather to enlarge it. 
Whittemore v. Weber, 217 Ill. A. 628. 

Jurisdiction of equity generally as 
affected by enlargement of remedy at 
law see Equity §§ 18-21. 

99. Ala.—Werborn v. Kahn, 93 Ala. 
201, 9 S 729; Broughton v. Wimberly, 
65 Ala. 549. 

Ky.—Fritts v. Kirchdorfer, 136 Ky. 
643, 124 SW 882 (by statute). 

Md.—Craig v. Ankeney, 4 Gill 225. 

Mich.—Smith v. Rumsey, 33 Mich. 

oe 


o.—Dysart v. Crow, 170 Mo. 275, 
70 aw 689. 

Wis.—In re Koch, 148 Wis. 548, 134 
NW 668; Hardell v. Carroll, 90 Wis. 
350, 68 NW 275; German-American 
Sav. Bank vy. Fritz, 68 Wis. 390, 32 NW 
128. 

[a] Thus it is said that to secure 
the benefit of a judgment lien against 
a cosurety the pe ened 3 the amount 
of the judgment ordinarily should pro- 
ceed in equity; but where a court 
of law has acquired jurisdiction over 
the subject matter, and an appeal has 
not been taken from any of its or- 
ders, it will do full justice between 
the parties by enforcing contribution 
according to their equitable rights 
German-American Sav. Bank v. Fritz, 
68 Wis. 390, 32 NW 123. : 

{[b] Jurisdiction of law and equity 
is concurrent.—Couch vy. Terry, 12 
Alaa. eobe nritiss ve mirendorter, 136 
Ky. 643, 124 SW 882; Hickman v. Mc- 
Curdy, 7 J. J. Marsh. (Ky.) 555; Wood 
vy. Leland, 22 Pick. (Mass.) 503; Com- 
stock v. Potter, 191 Mich. 629, 158 
NW 102; Mason v. Pierron, 63 Wis. 
239, 23 NW 119. 

[ec] Remedies at law are cumula- 
tive.—Dysart v. Crow, 170 Mo. 275, 


70 SW 689; German-American Sav 
Bank vy. Fritz, 68 Wis. 390, 32 NW 
123, 


1. See cases infra this note. 
Bit the casesre’. . have a res- 
ervation in favor of equity jurisdic- 


[50 C. J.—20] 


PRINCIPAL AND SURETY, 


[50 C.J.] 305 


with him to its payment,* or to compel a cosurety to 
pay to the creditor any money of the principal 5 
his hands which should be applied on the debt,° 


to restrain the collection from him of the share a an- 


other surety in 


his principal. J 


tion where the remedy at law . 

would not be complete, or is doubtful 
or circuitous, or in cases where there 
are a multiplicity of parties interest- 
ed, having distinct and independent 


claims.’ Scribner v. Adams, 73 Me. 
ye gale 
[a] MTllustrations.—(1) Where a 


surety upon the second bond of an ex- 
ecutor is adjudged liable for the full 
value of the estate not accounted for, 
under statute, whatever adjustment, 
if any, should be made between him 
and the surety upon the first bond can 
be determined only by a suit in equity. 
Choate yv. Arrington, 116 Mass. 552. 
(2) After an execution is returned un- 
satisfied, a surety can file a creditor’s 
bill against his cosurety to reach equi- 
table property which could not be 
reached by the execution. Cuyler v. 
Ensworth, 6 Paige (N. Y.) 32. (8) 
Where the principal and one of the 
sureties is insolvent, the remedy at 
law is inadequate. Wayland v. Tuck- 
er, 4 Gratt. (45 Va.) 267, 50 AmD 76, 
See also supra § 499. (4) A suit in 
equity is the best remedy where 
plaintiff has a mortgage on the prin- 
cipal’s property which has not been 
realized upon and which may or may 
not prove to be sufficient indemnity. 
Morrison v. Poyntz, 7 Dana (Ky.) 307, 
32 AmD 92, 

[b] Numerous parties.—Dysart v. 
Crow, 170 Mo. 275, 70 SW 689. 

[c] To subject indemnity to claim 
of cosureties the proper procedure is 
by bill in equity where there is a mui- 
tiplicity of parties having distinct and 
independent claims. Scribner Vv. 
Adams, 73 Me. 541. 

Exoneration in equity see 
509. 

2. See supra § 491. 

3. See supra § 396. 

4 Mass.—McBride v. Potter-Lov- 
ell Co., 169 Mass. 7, 47 NE 242, 61 
AmSR 265. 

Nebr.—Vian v. Hilberg, 111 Nebr. 
2314) LOOMNWe L538. 


infra § 


N. C.—Ferrer v. Barrett, 57 N. C. 
455. 

Or.—Davis v. Albany First Nat. 
Bank; 86) Or. A746) Ph ose 168. 2 
929. 


Pa.—Reeder v. Union Trust Co., 26 
Pa Distosse 

S. C.—McKenna v. George, 19 S. C. 
Hd. Wb, 20. 

HKng.—Wolmershausen y. Gullick, 
[1393] 2 Ch, 514; Hyde.v, Tracy, 2 
Day 491. 

“Tt is not difficult to conceive of a 
case in which it might prove ruinous 
to one of several cosureties, if he was 
obliged to pay the whole debt before 
he could call on his fellows for con- 
tribution. The last article of his 
property might have been sold and 
his body taken in execution, and I 
don’t know how the Court would go 
about’ to equalize these burthens.”’ 
McKenna v. George, supra. 

“In equity and good conscience 
plaintiffs have a right to demand that 
the other co-obligors be required to 
contribute their share in the liquida- 
tion of the loan even before plaintiffs 
pay the debt or the property of the 
plaintiffs is sacrificed therefor. At 
law the surety must pay the debt be- 
fore he can have an action, but not so 


whose hands the principal placed 


funds to satisfy the debt;* and where a solvent sure- 
ty is indebted to an insolvent cosurety, equity will 
interfere to prevent the collection of such debt, al- 
though the ereditor surety has not paid the debt of 
Alhough, in such suit for contribu- 
tion, the court cannot compel the cosurety to pay te 
plaintiff his proportionate share of the principal in- 


in equity.” Davis v. Albany First Nat. 
Bank, 86 Or. 474, 486, 161 P 93, 168 
P 925; 

[a] Reason for rule.—If the co- 
sureties “do not contribute at the 
time of payment, then plaintiffs will 
necessarily and at a great loss and 
hardship suffer the whole burden in 
the first instance and be obliged to 
trust to litigation and the vicissitudes 
of the future for obtaining contribu- 
tion from their co-obligors.” Davis 
v. Albany First Nat. Bank, 86 Or. 
474, 486, 1612 293 ost ies O08 

[b] Rule applied.—(1) In a case 
where notes of several persons in the 
hands of a common agent, who was 
insolvent, were pledged by the agent 
to secure his own indebtedness to a 
bona fide holder for value without 
notice, a bill in equity to compel con- 
tribution by the makers of some of 
the notes against the others, to equal- 
ize the loss to be suffered by all, is 
proper, even though plaintiffs have 
not yet paid such notes. McBride v. 
Potter-Lovell Co., 169 Mass. 7, 47 NH 
242, 61 AmSR 265. (2) Where a cor- 
poration transferred notes received for 
stock, which the purchasers had been 
fraudulently induced to purchase, to 
a bank as collateral for indebtedness, 
and the amount due the bank was less 
than the total amount of the notes, 
one of the purchasers against whom 
the bank threatened to enforce pay- 
ment could bring an action against 
the others to enforce contribution 
without first paying the debt. Vian 
v. Hilberg, 111 Nebr. 232, 196 NW 153. 

[c] Payment is not condition pre- 
cedent in a suit in equity to compel 
contribution. Vian v. Hilberg, 111 
Nebr. 232, 196 NW 153: 

[ad] Surety signing at request of 
cosurety who agrees to indemnify 
him may maintain bill in equity to 
compel such cosurety to pay the debt 


after it becomes due without first 
paying it himself.. Hayden v. Thrash- 
er, 13) Fla. 795. 


Contribution as to surety who signs 
at request of cosurety see supra § 


480. 
5. MacDonald v. Whitfield, 27 Can. 
SwiGo o4: 


6. Silvey v. Dowell, 53 Ill. 260. 
But see Pinkston v. Taliaferro, 9 Ala. 
547 (holding that a surety who has 
paid the debt of a dead insolvent prin- 
eipal, and laid his claim against the 
orphans’ court, cannot be restrained 
from proceeding in equity against a 
cosurety for contribution until the 
final settlement and order for distri- 
bution, although he is the administra- 
tor of the principal debtor). 

[a] Illustration.—Where the prin- 
cipal placed indemnity in the hands of 
one of his sureties who assumed pay- 
ment of the debt, and who, after pay- 
ing part of the debt, procured a third 
person to purchase the debt from the: 
creditor for his benefit, such third 
person thereupon suing the sureties 
in his own name and obtaining judg- 
ment thereon, upon which judgment 


execution was levied against the 
property of the other surety, equity 
would restrain collection. Silvey v. 
Dowell, 53 Ill. 260. 

7. Keach v.0 Hamilton, (84 -1hy A. 
413. 
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debtedness,® nor compel him to pay his proportion- 
ate part of the debt to the creditor where the latter 
is not a party to the suit,® yet it can issue a decree 
fixing complainant’s right to contribution and provide 
for his indemnity or exoneration by defendant co- 
surety when the former pays his share of the in- 
debtedness.1° It seems that, where a principal debt- 
or is insolvent, and has a claim against one of two 
eosureties, the other cosurety may bring an action 
in equity against his cosurety and the principal debt- 
or to have their accounts adjusted and the amount 
due the principal applied; and to avoid the whole 
burden of a judgment against the cosureties from be- 
ing forced on one of them, equity will restrain an 
attempted fraudulent transfer of the property of 
the other in a case where the principal debtor is 
insolvent.?? 

[§ 510] 2. Nature and Form of Action—a. In 
General. The action at law for contribution is gen- 
erally brought, not on the original debt,*? but on the 
contract which the law implies in the absence of ex- 
press agreement,!* and is enforced in an action of 
assumpsit under the common counts for money 
paid,t® except that assumpsit 1s not the proper form 
of action by a surety against his cosurety to recover 
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a loss sustained by the former occasioned by the fault 
of the latter.1¢ If, however, the sureties have en- 
tered into an express contract as to contribution the 
action must be brought on such contract.17 Actions 
between cosureties for contribution are sometimes 
regulated by statute,+® and are governed, as to pro- 
cedure, by the laws in force at the time they are 
brought, although enacted after the contract was en- 
tered into.'® 

[§ 511] b. Proceeding on Original Debt or Judg- 
ment.2° It is Senerally held that to enforce con- 
tribution an action cannot be brought on the orig- 
inal debt;?1 and where payment of a judgment 
against the sureties is a satisfaction and extinction 
thereof,?? neither can the action for contribution be 
brought upon such judgment.?° Nevertheless a sure- 
ty can enforce contribution from his cosureties by 
proceeding on the original contract or judgment 
where, by subrogation,?* he acquires the rights of the 
original ereditor,?* or where he can acquire the rights 
of the creditor by assignment.?° 

[§ 512] 3. Conditions Precedent—a. In General. 
As a condition precedent to an action for contribu- 
tion a surety must have first paid the debt or more 
than his proportionate share thereof,?? except as hm- 


8. Reeder v. Union Trust Co., 26}; Mo. 379; Wilkerson v. Sampson, 56/ Daugherty, 81 Tex. 301, 16 SW 1028: 
Pa. Dist. 833; Wolmershausen vy. Gul-| Mo. A. 276. Tarlton v. Orr, 40 Tex. Civ. A. 410, 
Tek f£13893y. 2 Ch. 514° Oh.—Russell v. Failor, 1 Oh. St.| 90 SW 534; Reg. Vz laand3) One: 

[a] Reason for rule.—Before the | 327, 59 AmD 6381. B. (Ont.) 277. See also McGinnis v 
debt has been paid by the surety the Tex.—Holliman v. Rogers, 6 Tex. | Loring, 126 Mo. 404, 28 SW 750 (un- 
court cannot “order the co-surety to] 91; Key v. Oates, (Civ. A.) 280 SW | conditional payment by surety may 
pay his half to the Plaintiff, for | 286; Eubanks v. Sites, (Civ. A.) 146] be pleaded as defense to action on 
the Plaintiff cannot give him a dis-| SW 952; Tarlton v. Orr, 40 Tex. Civ.| judgment for full amount thereof). 
charge as against the principal cred-| A. 410, 90 SW 534. The surety’s ‘‘cause of action was 


COL. Wolmershausen v. Gullick, 
[1893] 2 Ch. 514, 529 [quot Reeder 
v. Union Trust Co., 26 Pa. Dist. 833, 

9. Wolmershausen Vv. Gullick, | 1152. 
[1893] 2 Ch. 514. But see Hyde v. 
Tracy, 2 Day (Conn.) 491 (holding 
that it is no objection to a decree or- 
dering defendant sureties to each 
pay their proportionate share of the 


206. 
16. 


Vt.—Prindle v. Page, 
Eng.— Kemp v. Finden, 12 M. & W. 
421, 152 Reprint 1262; 
837]. Sord?? SUN rc& Wis 538; 


Ont.—McLean vy. Jones, 2 CanLJNS 
Long v. Kent, 6 Ala. 100. 


Contribution as affected by sure- 
ty causing or participating in default 


ZION t 94: not upon the judgment, notwithstand- 
ing the transfer of the same to him. 
. The judgment was fully paid 
oft and discharged.’ Key v. Oates, 
(Tex. Civ. A.) 280 SW 286, 287. 
_{a] Execution cannot issue on 
judgment extinguished by payment, 
although it has béen assigned to the 
paying surety. Ft. Worth Nat. Bank 
v. Daugherty; 81 Tex. 301, 16 SW 


Pitt v. Purs- 
151 Reprint 


debt to the creditor, that the latter | Of principal see supra § 488. 1028; Deleshaw v. Edelen, (Tex, Civ. 
is not a party to the suit). 17. Kellogg v. Lopez, 145 Cal. 497, | A.) 72 SW 413. But see supra § 507. 
Creditor as necessary party see in-| 78 P 1056; Poignard v. Vernon, 1 T. 24. See Subrogation [387 Cye 402 
fra § 521. 3 Mon. tee pane ames Pat- Shezead. me * ‘ roanet 
‘ ( - F eee erson, a. : endlebury v, . 4a.—bigdy v. Douglas, a. 
Pa, Dist 833. aN Un ead e4 ce Walker, 4 Y. & C, Exch. 424, 160 Re- | 635, 51 SE 606 (where action, wheth- 
lick. [1893] 2 Ch.. 514, 529. print 1072. er on original debt or on implied con- 
Coan at hate i ncannd eolane {a] Covenant is the proper rem-| tract, was held barred by limita- 
the Plaintiff's right, and make a pro-|e4Y, where the contract was under | tions). 
spective order under which, whenever sen ee Vv. uvernonyel 2 TaaB. ey ere bat v. Rumsey, 33 Mich. 
= a ie i zs on. (Ky. ; : 
Seta a gee naa As haa eae 18. See statutory provisions. jo: CPeebles v. Gay, 115 No C, 
therefore declare the Plaintiff’s right Summary remedies see supra § 507. | 38, 20 SH.173, 44 AmSR 429, 
to contribution, and direct that, up- 19. Derosset v. Bradley, 63 N. C. Oh—-Neilson v. Fry, 16 Oh. St. 
‘on the Plaintiff paying her own share, | 17. 552, $91 AmD 110 (action to be sub- 
the Defendant is to indem- 20. Proceeding on original juag- | '0sated to rights of creditor). 


nify her against farther payment or 


ment without action see supra 


Pa.—Mosier’s App., 56 Pa. 76, 93 


§ 507. 


liability, and is, by payment to her| Subrogation of surety to rights of | A™D 783 (action for subrogation); 
or the principal creditors or other- | creditor see Subrogation [37 Cyc 418]. se eon 4 Pa, Super. 615, 40 
wise, to exonerate the plaintiff from 21. Ala——Mitchell v. Turner, 37 eG. Mee ents 
liability beyond the extent of her] Ala. 660 (holding that one of the Eq. 409, TAC OTT: c ann, pS: C: 
own share.” Wolmershausen y. Gul-] sureties on a _ sheriff’s bond cannot hones ae hee eae 7 Pall H 
jick, supra. maintain an action at law on “such 450: Wa A Sen oh R Me an She is 
11. See O’Blenis v. Karing, 57 N.| bond against his cosureties for the Sask.—Fast v.’ Osachoff, 20 Sask 
Y. 649 mem. default of their principal). L. 596, [1926] 4 DomLR 358, [i926] 
12. Bowen v. Hoskins, 45 Miss. La.—Fox v. Corry, 149 La. 445, 89] 9 Westwkly 577. 


188) 7. AmRe<T28. 

Injunction against fraudulent con- 
veyances generally see Fraudulent 
Conveyances § 840 et seq. 


Ma. 


126; Van 


13. Séevintra’ § 511) 
14. See supra § 478. 
15. Fla—Love v. Gibson, 2 Fla. 


598. proper). 
Tll.—Porter' v.. Horton, 80 Ill. A. 


333. 644, 14 SW 235 


S 410 (applying Mississippi law). 
Carroll yv. Bowie, 
(construing statute). 
Mo.—Kage v. Oates, 
Hoose v. Southwestern 
Mach. Co., 169 Mo. A. 54, 154 SW 165 
(dismissal of action on original debt 


Tex.—Jackson v. Murray, 
Holliman vy. Rogers, 


fa] Action for contribution as on 
original bond debt.—In an action for 
contribution against an administra- 
tor of a deceased surety, the action 
is considered as on the original bond 
for the purpose of preserving the 
priority of the claim against the es- 
tate over open account creditors. 
Howell v. Reams, 73 N. C. 391 (where 
the administrator created a devasta- 


7 Gill 34 


(A.) 208 SW 


TE VALS <6 


La.—Fox v. Corry, 149 La. 445, 89] 6 Tex. 91; Tarlton v. Orr, 40 Tex.| vit by paying open a 
S 410 (applying Mississippi law). Civ. A. 410, 90 SW 534. 26. See Beemacetion Tate Cre a6 
Mass.—Bachelder vy. Fiske, 17 Mass. 22. See Judgments § 1065; Subro-| et seq]. 
464. gation [387 Cye 410 et seq]. Effect of payment by surety on: 
Mich.—Comstock v. Potter, 191 23. Morrison Marvin, 6 Ala.| Execution see Executions § 908. 
Mich. 629, 158 NW_ 102. 797; Hull v. Sherwood, 59 Mo. 172;| Judgment see Judgments § 1065. 
Mo.—Jeffries v. Ferguson, 87 Mo.| Deleshaw v. Hdelen, (Tex. Civ. <A.) Summary remedies see supra § 507 
244; Van Petten v. Richardson, 68' 72 SW 413; Ft. Worth Nat. Bank v. 27. See supra § 491. : 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number, 


Tee 
[§§ 509-512 


ary 
ie 


55: el 


ay 512-514] 


ited by the rules pertaining to exoneration in equi- 
In addition there are the requirements that 
the surety seeking contribution give notice to and 
demand payment from his cosurety,2® and that such 
surety proceed first against the principal for reim- 
bursement or show his insolvency.?° 


ty.28 


[§ 513] b. Notice and Demand. 


rule that before commencing suit against a cosurety 
no notice of the payment of the debt need be given 


to him;°t nor need demand for 


made,*? particularly where defendant surety has 
been the cause for the surety seeking contribution 
making payment.** Likewise, it is unnecessary that 
notice of the pendency of the suit, by the creditor 
against the surety now suing for contribution, have, 
It has been held, how- 
ever, that, where the cosurety is ignorant of the de- 
fault of the principal or of the payment by the 
surety, notice of the payment or a demand is neces- 


been given to the cosurety.*+ 


28. See supra § 509. 

29. See infra § 513. 

30. See infra § 514. 

31. Holm v. Burnell, 5 Cal. A. 222, 
194 _P 770; McAdams vy. Dunson, 25 


Oh. Cir. Ct. N. S. 40 (reviewing ear- 
lier Ohio cases and flatly ignoring 
Carpenter vy. Kelly, 9 Oh. 106, which 
holds contra to the rule). And see 
cases infra note 32. 


32. Cal.—Taylor v. Reynolds, 53 
Cal. 686; Holm v. Burnell, 50 Cal. A. 
222, 194 P 770: 


Iowa.—Wood vy. Perry, 9 Iowa 479. 
5 Mass.—Chaffee v. Jones, 19 Pick. 
60. 
N. J.—Wyckoff v. Gardner, (Ch.) 
5 A 801. 

N, C.—Bright'v. Lennon, 83 -N,--C. 
183; Parham vy. Green, 64 N. C. 436 
(both these cases, however, recogniz- 
ing Sherrod v. Woodard, 15 N. C. 360, 
25 AmD 714, as authority for the 
proposition that demand may, under 
certain conditions, be a condition pre- 
cedent to the bringing of an action 
for contribution). 

Oh.—McAdams vy. Dunson, 25 Oh. 
Cine N, 3s: 40. 

S. C.—Lueas v. Guy, 18 S. Cc. L. 
403. 

Tenn.—Cage v. Foster, 5 Yerg. 261, 
26 AmD 265. 

Wis.—Mason v. Pierron, 69 Wis. 
585, 34 NW 921. 


[a] Reason for rule.—‘“When one 
pays money for another a a 
there is a promise to pay, implied 
from the time of the payment.” Wood 
v. Perry, 9 Iowa 479, 480. 

33. Foster v. Johnson, 5 Vt. 60. 

[a] Reason for rule.—‘‘Notice 
never need be given . of that 


knowledge of 


which is equally in the 
Johnson, 5 


both parties.” Foster v. 
Vt. 60, 65. 

[b] Illustration.—Where several] 
sureties procure the sale of the prop- 
erty of a cosurety on an execution is- 
sued against all of them, no notice of 
payment need be given or demand 
for contribution be made. Foster v. 
Johnson, 5 Vt. 60 


34. Malin v. Bull, 13 Serg. & R. 
(Pa.) 441. : 

85. Linn v. McClelland, 20 N. C. 
458; Sherrod v. Woodard, 15 N. C. 


360, 363, 25 AmD 714. See also Bright 
vy. Lennon, 83 N. C. 183 (stating that, 
in a case of several sureties on a Sin- 
gle bond, on payment.by one, the prin- 
cipal being insolvent, it was material, 
in an action at law, for the surety 
seeking contribution to notify his co- 
sureties and demand payment, to en- 
able the cosureties to pay and save 
costs, but refusing to require notice 
in an action against sureties on sev- 
eral bonds with different penalties, 
some of which sureties were insol- 
vent); Parham v. Green, 64 N. C. 436 
(recognizing rule). 

“The plaintiff ought to show an ap- 
plication to the defendant, or at least 
a notice to him of the happening of 


‘ 
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[§ 514] c. Proceeding against, Inso!vency, or Ab- 
sence from Jurisdiction of Principal.?¢ 
sions as to whether or not the right to proceed 
against a surety for contribution depends upon the 


The deci- 


insolvency of the principal are not harmonious," 


It is a general 


contribution be 


the contingency, before he instituted 


his. action.” Sherrod vy. Woodard, 
supra. 
[a] Reason of rule.—‘‘The defend- 


ant may be ignorant of the default of 
the principal, or of the payment by 
the plaintiff. He may be willing to 
pay his part without suit—or notice 
may be important to him, to procure 
the means of re-imbursement. . . . 
Notice is required not because the 
plaintiff’s cause of action is imperfect, 
but because the matters or part of the 
matters, constituting the cause of ac- 
tion lie only in the knowledge of the 
Dilaiontite 2 Sherrod v.. Woodard, 15 
N. C. 360, 363, 25 AmD 714. 

[b] Waiver.—The right of a co- 
surety, when sued for contribution, to 
demand or notice is waived when all 
liability is denied in his answer. 
ieee v. Cook, 164 N. C. 46, 80 SE 

{c] Previous suit for contribution 
as to which plaintiff surety has been 
nonsuited is both notice and demand 
as a basis for the second suit. Linn 
vy. McClelland, 20 N. C. 458. 

36. Insolvency of surety as afiect- 
ing measure of contribution see supra 

499. 

: Necessity for insolvency of prin- 
cipal in summary proceeding see su- 
pra § 507 

37. Smith v. Mason, 44 Nebr. 610, 
616, 68 NW 41. 

“According to the weight of author- 
ity, the right of the surety to recoyv- 
er contribution from a co-surety in 
no manner depends upon the insol- 
veney of the principal debtor, al- 
though the decisions upon the sub- 
ject are not harmonious.” Smith v. 
Mason, supra. 


38. See cases infra this section. 
39. See supra § 491. 
40. Wyckoff v. Gardner, (N. J. Ch.) 


5 A 801; Boyer v. Marshall, 8 NYSt 
29 


{a] Thus, upon a bill for contribu- 
tion, it is not necessary for a surety 
to realize upon an execution which 
he had obtained against the principal, 
before filing the bill. Wyckoff. v. 
Gardner, (N. J. Ch.) 5 A 801. 

[b] Inability to collect from prin- 
cipal need not be shown. Boyer vy. 
Marshall, 8 NYSt 233. 

41. Ala.—Buckner v. Stewart, 34 
Ala. 529; Roberts v. Adams, 6 Port. 
361, 31 AmD 694. 

Tll.—Sloo v. Pool, 15 Ill. 47. 

Ind.—Croy v. Clark, 74 Ind. 597; 
Rankin v. Collins, 50 Ind. 158; Judah 
vy. Mieure, 5 Blackf. 171. 

Me.—Goodall v. Wentworth, 20 Me. 


322. 


Mo.—Mosely v. Fullerton, 59 Mo. A, 


143. : 

Nebr.—Smith v. Mason, 44 Nebr. 
610, 68 NW 41. 

N. H.—Odlin v. Greenleaf, 3 N. H. 
270. 

N. Y.—Boyer v. Marshall, 8 NYSt 


233, 


a distinction sometimes being made between actions 
at law and in equity.*§ 
that the right to contribution arises on payment of 
the debt by the surety,?® it is quite generally held 
that it is not a condition precedent to an action at 
Jaw for contribution by a surety paying the debt, 
that he first proceed against the principal,*® or that 
he show the insolvency of the principal.*! 
other hand many eases hold that, in order to pro- 
ceed against his cosurety in equity, a surety must 
either show that he has proceeded against the prin- 
cipal with due diligence but unsuccessfully,*? or 
that the latter is insolvent,*? except where the prin- 


Based upon the principle 


On the 


Wis.—American Exch. Bank vy. Lake 
Motor Co., 195 Wis. 304, 218 NW 590; 
ip ouths v. Htsell, 110 Wis. 276, 85 NW 


Eng.—Cowell v. Edwards, 2 B. & P. 
268, 126 Reprint 1275. 

[a] Inability of principal to pay 
need not be shown. Goodall v. Went- 


worth, 20 Me, 322; Odlin v. Greenleaf, 
3 ON. BH. 270. 

42. See cases infra note 43. 

43. Ky.—Kelley v. Ramsey, 176 Ky. 


584,195 SW 1111; Hall v. Gleason, 158 
Ky. 789, 166 SW 608; Lee v. Forman, 
38 Mete. 114; Morrison v. Poyntz, 7 
Dana 307, 32 AmD 92; Daniel y. Bal- 
lard, 2 Dana 296; Poignard v. Vernon, 
1 T. B. Mon. 45; Pearson v. Duckham, 
OELAtES 3:85. 

La.—Fox v. Corry, 149 La. 445, 89 
S 410 (Louisiana court stiting law of 
Mississippi). 

y Miss.—Stone v. Buckner, 20 Miss. 

oO. 

N. C.—Allen v. Wood, 38 N. C. 386; 
Rainey v. Yarborough, 37 N. C. 249, 
38 AmD 681; Linn v. McClelland, 20 
N. C. 458. See also Adams v. Hayes, 
120 N. C. 388, 27 SE 47 (holding that, 
where a complaint for contribution 
joined the principals as parties, and 
asked judgment in solido, but did not 
allege the insolvency of the princi- 
pals, except by an averment that com- 
plainant “was compelled to pay,’’ the 
cause of action is construed on de- 
murrer as equitable rather than legal, 
in order to sustain the jurisdiction be- 
low, although the proper relief was 
not asked, and the insolvency of the 
principals was alleged imperfectly). 

Or.—Davis v. Albany First Nat. 
Bank, 86 Or. 474, 161 P 93, 168 P 929; 
Fischer v., Gaither, 32. Or. 161,/51)e 


736. 
Tex.—Tabor v. Cockrell, (Civ. A.) 
Obhannon, 3 


16 SW 786. 
Va.—MeCormack v. 
Munf. (17 Va.) 484, 5 AmD 509. 


W. Va.—Hawker v. Moore, 40 W. 
Va. 49, 20 SE 848. 
Eng.—Lawson v. Wright, 1 Cox 


Ch. 275, 29 Reprint 1164. 

[a] Reason for ruie.—‘‘The co- 
surety is bound to answer only in the 
place of his principal, and, if he is 
able, it is the duty of the surety, who 
has paid the debt to look to him; if 
he is not able, he then, and only then, 
has a right to seek his redress from 
his co-surety.”’ Allen v. Wood, 38 N. 
C. 386, 388. 

[b] Inability to obtain satisfaction 
from principal must be shown. Rain- 
ey v. Yarborough, 37 N. C. 249, 38 
AmD 681. 

{c] Where principal is insolvent, 
there is no need for a surety to pro- 
ceed first against him. Kelley v. 
Ramsey, 176 Ky. 584, 195 SW 1111; 
Davis v. Albany First Nat. Bank, 86 
OF. A446 LP: O32 eG Sire) oy 

[d] Rule applied.—Where corpo- 
ration stockholders signed a joint note 
as sureties for the corporation which 
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cipal is made a party to the suit;#4 and in a few 
jurisdictions the equitable rule is hpplied in actions 
at law.*® A requirement that the principal be e1- 
ther insolvent or absent from the jurisdiction is 
sometimes provided for by statute,*® such statutes 
being held to have reference to the condition of the 
principal at the time suit for contribution is brought, 
and not to the time of payment.*? 

[§ 515] 4. Defenses—a. In General. Many mat- 
ters of defense involving questions relating to es- 
sential features of the right to contribution have 
been heretofore considered in connection with the 
general treatment of such questions.*® But, gen- 
erally, it may be said that any equitable matters may 
be set up in defense to an action for contribution,*® 
whether the action be at law or in equity,®° what are 
matters of defense depending upon definite legal 
principles, although founded in equitable considera- 
tions.°! Matters which could not have been inter- 
posed as a defense to the original action of the cred- 
itor cannot be set up in defense to the action for con- 
tribution,®? and it has also been intimated that de- 
fenses, although available to a surety against the 
principal creditor, are not available against the co- 
surety seeking contribution;°* but a surety being 
sued for contribution not having had notice of the 
original suit of the creditor against the cosurety may 
interpose any legal defense which he might have in- 
terposed in such suit of the ereditor.°* A breach by 
was insolvent, but which owned a 
number of notes and accounts, and 
one stockholder by alleged fraud se- 
cured his release by the other stock- 
holders who gave new notes, they 


were not entitled to judgment for 
contribution against him without 


51. 
NW 663. 
52. 
143 P 672; 
[a] 
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fag tinned at law or equity see supra § 
In re Koch, 148 Wis. 548, 134 
Cummins v. Line, 43 Okl. 575, 


Briggs v. Boyd, 87 Vt. 534. 
Want or failure of considera- 


[§§ 514-517 


a surety of his duty to a cosurety®® is both a legal 
and equitable defense against his claim for contribu- 
tion.°® He may defend on the ground that he did 
not execute the contract of suretyship,®* that it was 
defectively executed,°*® or that there was no consid- 
eration therefor;°® but it is no defense that the 
principal or defendant surety was not served in the 
original suit by the creditor;°°® nor is it a defense 
that plaintiff surety failed to enforce his rights 
against another cosurety.® A surety’ on a bail bond 
being sued for contribution cannot defend on the 
ground that a recovery against him is against pub- 
lie policy,®°? and fraud between the principal and 
plaintiff surety perpetrated upon the creditor or 
obligee, but not causing the default of the principal, 
is no defense to the action for contribution.®? 

[§ 516] b. Judgment in Favor of Defendant Co- 
surety. Where, in an action by the creditor against 
cosureties, judgment is taken against one surety 
only,®* or one only is found to be liable,®* such sure- 
ty cannot compel contribution from the one against 
whom judgment was not rendered, provided, how- 
ever, that, in the action by the creditor, the cosure- 
ties must have been adversary parties;°® and sim- 
ilarly, if judgment is rendered in favor of both sure- 
ties, but the creditor, on appeal as to one only, ob- 
tains judgment, the other is not liable to contribu- 
tion.®* 

[§ 517] c. Payment. As a surety is equitably lia- 
omission to set up the defense at the 
first trial did not preclude his making 
it at the second, after reversal of a 
judgment in favor of the cosurety de- 
fendant upon another defense). oh 


58. Price v. Edwards, 11 Mo. 
(holding that, where the name of a 


showing what amount the corpora- 
tion’s assets would produce. Kelley 
v. Ramsey, 176 Ky. 584, 195 SW 1111. 

44. Lawson v. Wright, 1 Cox Ch. 
275, 29 Reprint 1164. 

45. Bolling v. Doneghy, 1 Duv. 
(Ky.) 220; Morrison v. Poyntz, 7 
Dana (Ky.) 307, 32 AmD 92; Poignard 
we Vernon. di. Bo Mon) ikKy.)) 2255 
Pearson v. Duckham, 3 Litt. (Ky.) 
385. But see Caldwell v. Roberts, 1 
Dana (Ky.) 355 (holding that surety 
need not first proceed against princi- 


al). 
i 46. See statutory provisions. 

47. Shuford vy. Cook, 164 N. C. 46, 
80 SE 61. 

48. See supra §§ 477-506. 

49. Dennis vy. Gillespie, 24 Miss. 
581. 


[a] Reason for rule.—The right to 
contribution is based upon equitable 
principles. Dennis v. Gillespie, 24 
Miss. 581. And see supra § 478. 

{[b] TIllustration.—A surety, re- 
ceiving a sum of money from the 
principal in excess of the amount of 
the debt, which went in part to pur- 
chase, at a marshal’s sale, a valuable 
tract at a very low price, pursuant to 
a prior arrangement between the prin- 
cipal and himself, was held not enti- 
tied to contribution by reason of his 


Dennis vy. Gil- 

lespie, 24 Miss. 581. 
50. Milner v. Eskridge, 62 Colo. 
430, 168 P1115; Paulin v. Kaighn, 29 
N. J. L. 480; Hall v. Robinson, 30 N. 


@a5 6. 

[a] Statutory provision for rem- 
edy at law does not deprive cosurety 
of any ground of defense which is 
available in equity. Hall v. Robin- 
Son. o0) Na C."56; 

{[b] Loss or surrender of security 
by the surety seeking contribution is 
a good defense at law and in equity. 
Milner v. Eskridge, 62 Colo. 430, 163 
Prapls Paulin ve kalehiny 290 .Ne ada: 
480; Boyer v. Marshall, 8 NYSt 233. 

Effect of relinquishment or loss of 
security see supra § 490. 


inequitable conduct. 


tion.— (1) Partial failure of consider- 
ation, not subject to computation, is 
not available as a defense. Briggs v. 
Boyd, 37 Vt. 534. Partial failure of 
consideration as defense to action on 
note generally see Bills and Notes § 
1023. (2) Where a negotiable note is 
paid after maturity to a holder in due 
course by a surety, failure of consid- 
eration is no defense in an action for 
contribution by a surety against his 


cosurety. Cummins vy. Line, 43 Okl. 
575, 143 P 672. 
[b] Condition imposed on principal 


by surety, the nonperformance of 
which would not be a defense as to 
the creditor, will not affect the lia- 
bility of such surety to contribute. 
Briggs v. Boyd, 37 Vt. 534 (holding 
that a surety cannot resist contribu- 
tion because the principal did not 
get the note discounted at a certain 
bank as he directed). 

53. Greenwood v. Francis, [1899] 
I One S esekce iai0y 

“T have never before heard of de- 
fences which would be defences by a 
surety against a principal creditor 
being attempted to be set up ina 
case of sureties Suing a co-surety for 
contribution, and no authority has 
been cited to shew that this can be 
done.” Greenwood v. Francis, supra. 
But see infra text and notes 57-61. 

[a] Extension of time by creditor 
to principal.—Greenwood v. Francis, 
[1899] 1 Q. B. 312 (in a ease where 
the original contract provided that 
an extension of time would not dis- 
charge the surety). 

Extension of time as discharge of 
surety see supra §§ 216-254. 

54 Briggs v. Boyd, 37 Vt. 534. 

Conclusiveness of adjudication 
against principal or surety see supra 
§ 506. 

55. See supra § 482 et seq. 

56. Broussard v. Mason, 187 Mo. 
A. 281, 173 SW 698; In re Koch, 148 
Wis. 548, 134 NW 663. 

57. Hall v. Woodward, 30 S. C. 564, 
9 SE 684 (where it was held that 


cosurety was erased from a bond be- 
fore delivery while it was in the pos- 
session of a surety, the latter is not 
entitled to contribution from the for- 
mer in the absence of any explana- 
tion of the cause of erasure). 

59. Maxwell v. Brown, 186 Ill. A. 
271; Pratt v. Hedden, 121 Mass. 116 
(as to surety on note signing after 
delivery). See supra note 52 [a] (1). 

60. Dunkle vy. Haight, 68 Colo. 404, 
USI soe 

61. Lindblom v. Johnston, 92 
Wash. 171, 158 P 972. 

Parties defendant see infra § 521. 

62. Belond v. Guy, 20 Wash. 160, 
54. PR 995. 

Illegality as defense to action by 
vires | against principal see supra § 

Validity of agreements relating to . 
bail in criminal cases see Contracts 


§ 390. 
Saat Shepard v. Pebbles, 38 Wis. 
64. Waggoner v. Walrath, 24 Hun 


443 [aff 92 N.Y. 639]. 

65. Ruff v. Montgomery, 83 Miss. 
185, 36 S 67; Cross v. Scarboro, 6 Baxt. 
(Tenn.) 134; Hood v. Morgan, 47 W. 
Via. 87,35) SE ona 

Conclusiveness of adjudicaticn 
nova principal or surety see supra 
8 . 

66. Comstock v. Keating, 115 Mo. 
A, 372, 91 “SWi 4116. 

[a] Cosureties held not to have 
been adverse parties so that it is no 
defense by one to an action for con- 
tribution that judgment in the orig- 
inal action was ‘rendered against the 
other only. Comstock v. Keating, 115 
Mo. A. 372, 91 SW 415. 

Adverse party see Adverse 2 €. J. 
p 35 note 51. 

67. Ledoux v. Durrive, 10 La. Ann. 
7. But see Seidman vy. Finkelstein, 76 
Misc. 549, 185 NYS 648 (holding that 
a dismissal against one of the defend- 
ants of the complaint in an action 
against the sureties on an undertaking 
on appeal does not prevent recovery 


ior later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 517-520] 


ble for his proportionate share only,®® it is a good 
defense, to an action for contribution, that he has 
paid such proportion to the ereditor,®® or to plain- 
tiff cosurety,?° except that payment of an obliga- 
tion, as to which the surety seeking contribution is 
not involved, is no defense.74 But if after cosure- 
ties have adjusted their accounts, and supposed they 
had settled them, one of them is forced to make fur- 
ther payment, he can have contribution as to such 
additional sum.*? 

[§ 518] d. Set-Off.72 A surety, in an action 
against him for contribution, can set off a debt due 
to him from the cosurety seeking contribution.’4 
Conversely, a surety in an action against him for a 
debt owing his cosurety can set off a claim against 
the latter for contribution.7® But in an action for 
contribution defendant cannot set up a defense that 
plaintiff was indebted to the principal;*® nor can 
defendant set off claims due by plaintiff to the prin- 
cipal,‘* or debts due to him individually from the 
prinecipal.*§ 

[§ 519] 5. Limitations and Laches.7® Provisions 
in statutes of limitations in regard to implied con- 
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tracts in general®® apply to actions between cosure- 
ties for contribution,®! regardless of the form in 
which the action is brought,*? except in those juris- 
dictions where the action for contribution may be 
founded upon the original debt,** in which case the 
statute applied is the one which would have applied 
against the creditor.*4 Matters dealing particularly 
with the time when the statute begins to run have 
been treated elsewhere in this work,*® and the rules 
concerning the computation of the statutory period 
generally*® apply in actions for contribution.§* 

Laches.** In accordance with the rules appertain- 
ing to equitable actions generally,®® the surety must 
pursue his remedy with diligence,®® but mere delay 
in asserting the right is not such laches as will bar 
an action for contribution,®! in the absence of any- 
thing showing prejudice to the cosurety by reason of 
the delay,®? or of anything making it inequitable 
to enforce the claim,®* unless it has been barred by 
the statute of limitations. 

[§ 520] 6. Parties®4—a, Plaintiff. Sureties who 
have made payment jointly may unite in an action 
against cosureties for contribution,®® but sureties 


of the full amount against the other 
surety since such dismissal does not 
deprive him of his right of contribu- 
tion from his cosurety). 


68. See supra § 498. 
69. Ala.—White v. Banks, 21 Ala. 
705, 56 AmD 283. 


ee v. Le Crone, 63 Ill. A. 
Ind.—Mires y. Alley, 51 Ind. 507. 
Iowa.—Craig v. West, 61 Iowa 758, 

17 NW, 108 
N. Y.—Sisson v. Barrettiercio Nae 

406 [aff 6 Barb. 199]. 

Ont.—Harper v. Knowlson, 2 Grant 

Err. & App. 253. 


rhe Chandler v. Furbish, 8 Me. 
408. 

71. Steele v. Mealing, 24 Ala. 285. 
fa] MTN lustration.—Payment by a 


surety for a debt, of a replevy bond 
executed by him also as surety, and 
given to release property of the prin- 
cipal mortgaged to him as security 
for the debt, will not avail him in an 
action for contribution toward pay- 
ment of the debt secured by such 
mortgage, although such mortgaged 
roperty was applied on the debt. 
Steele v. Mealing, 24 Ala. 285. 

72. Barge v. Van Der Horck, 57 
Minn. 497, 59 NW 630; Wilson v. 
Stewart, 24 Oh. St. 504. 

[a] Illustration.— Where two co- 
sureties on a note divided the pro- 
ceeds of collaterals assigned to them 
by the principal, supposing they had 
exclusive right to them, but one of the 
sureties, being a cosurety with a third 
person on another note of. the same 
principal, was compelled afterward to 
account to such third person for a 
‘proportionate share of the collateral, 
the surety so being compelled to pay 
his cosurety on the second note can 
have contribution, as to such subse- 
quent payment, from his cosurety on 
the first note. Barge v. Van Der 
Horck, 57 Minn. 497, 59 NW 630. 

73. In actions generally see Set- 


Off and Counterclaim [34 Cyc 618 
et seq]. 
74. Munden vy. Bailey, 70 Ala. 63; 


Bland v. Jones, 176 Ark. 366, 3 SW 
(2d) 58; Long v. Barnett, 38 N.C; 
631. But see Preston v. Campbell, 
3 Hayw. (Tenn.) 20 (holding that, 


where a surety has collected from one 
cosurety more than his proportionate 
share and later brings action against 
another cosurety for contribution, the 
latter cannot set off against the claim 
for contribution an assignment of the 
first surety’s claim for reimburse- 
ment made after answer was filed in 
the present suit). 

75. Wayland v.' Tucker, 4 Gratt. 
(45 Va.) 267, 50 AmD 76. 

[a] Set-off has priority over claim 
of assignee in bankruptcy. Wayland 


v. Tucker, 4 Gratt. (45 Va.) 267, 50 
AmD 76 (where judgment against 
surety by trustee in bankruptcy was 
enjoined to permit set-off of the claim 
for contribution). 

[b] Failure to avail himself of 
set-off does not deprive surety from 
applying for relief in equity for con- 
tribution. Wayland v. Tucker, 4 
Gratt. (45 Va.) 267, 50 AmD 76. 

Set-off of claim for contribution 
against trustee in bankruptcy of co- 
surety see Bankruptcy § 238 note 24 


heal 

76. ‘Davis v.. Toulmin, 77 N...¥.-2304 
Boyer v. Marshall, 8 NYSt 233. But 
see Bezzell v. White, 13 Ala. 422 (giv- 
ing as reason for admitting evidence 
of debt that proof of such indebted- 
ness to the principal overcomes the 
equity upon which a surety sues when 
he seeks contribution). 

As between principal and surety see 
supra § 445. 

V7. Bland, v. Jones, 176) Ark. 366, 
3 SW (2d) 58. See also O’Blenis v. 
Karing, 57 N. Y. 649 mem (in an ac- 
tion by a surety against his cosurety 
for contribution, the latter cannot de- 
fend by setting up, by way of 
counterclaim, recoupment, or set-off, 
a cause of action existing in favor of 
the principal against plaintiff). 

78. Hoover v. Mowrer, 84 Iowa 43, 
50 NW 62, 35 AmSR 293. 


79. In actions for: 
Contribution generally see Contribu- 
tion § 27. 
Subrogation see Subrogation [37 Cyc 
385 et seq]. 
80. See Limitations of Actions §§ 
85,49 ts 
81. Ark.—Cooper v. Rush, 138 Ark. 


602, 212 SW 94, 95 [cit Cyc]. 
Iowa.—Novak v. Dupont, 

334, 83 NW 1062. 
Oh.—Neilson v. Fry, 16 Oh. St. 552, 

91 AmD 110. 
Tenn.—Harris v. Thomas, (Ch.) 52 


SW 706. 
Va.—Tate v. Winfree, 99 Va. 255, 
37 SE 956. 
82. Neilson v. Fry, 16 Oh. St. 552, 
91 AmD 110. 
See supra § 511. 


84. Train v. Emerson, 141 Ga, 95, 
80 SE 554, 49 LRANS 950. 


112 Iowa 


85. See Limitations of Actions § 
227. 

86. See Limitations of Actions § 
152 et seq. . 

87. See cases infra this note. 

[a] Return to jurisdiction as 


starting statute running again.—That 
defendant surety has often been a 
few miles within the jurisdiction on 
business with attachable personal 
property, which was removed again 
from the state on his return to his 
own dwelling, without any proof that 


plaintiff had knowledge of it, is insuf- 
ficient to take the case out of the ex- 
ception of the statute, suspending its 
running on the surety’s removal from 
the state. Crosby v. Wyatt, 23 Me. 
156. Generally see Limitations of Ac- 
tions §§ 404, 405. 

88. In equity generally see Equity 
§ 211 et seq. 

89. See Hquity §§ 212, 219. ; 
90. Pickering v. Leiberman, 41 Fed. 
376; Bankers’ Surety Co. v. Wyman, 
141 Iowa 574, 120 NW 116. 

[a] Actions barred by laches.—(1) 
An unexplained delay of nearly eight- 
een years is such laches as to move 
a court of equity to refuse relief, and 
the fact that one of the other sure- 
ties had been adjudged insane at a 
time subsequent to the judgment af- 
fords no excuse for the delay, since 
his trustee stood in his place and 
ready to answer all such _ claims. 
Pickering v. Leiberman, 41 Fed. 376. 
(2) Where, on the death of an ex- 
ecutor’s surety whose heirs were also 
beneficiaries under the will, the ex- 
ecutor filed a new bond with plaintiff 
as surety, and such beneficiaries filed 
written exceptions to the executor’s 
report more than six months before 
the original surety’s estate was 
closed, during which plaintiff took 
no steps against the original surety’s 
estate for contribution, it was held 
that, if plaintiff had any right to con- 
tribution against such estate, it was 
lost by laches. Bankers’ Surety Co. v. 


Wyman, 141 Iowa 574, 120 NW 116. 
91. Owen v. McGehee, 61 Ala. 440; 
Linblom v. Johnston, 92 Wash. 171, 
158 P 972 (five years’ delay). 
92. Lindblom y. Johnston, supra. 
93. Lindblom v. Johnston, supra. 
94. In actions: 


By surety against principal see su- 

pra §§ 447, 448. 

For: 
Contribution pe eneradly see Contri- 
bution §§ 29, 30. 
Subrogation see [siz 
Cyc 388 et seq]. 

95. Dussol v. Bruguiere, 50 Cal. 
456; Clapp v. Rice, 15 Gray (Mass.) 
557, 77 AmD 387; Adams v. DeFrehn, 
27 Pa. Super. 184; Prescott v. Newell, 
39 Vt. 82; Fletcher v. Jackson, 23 Vt. 
581, 56 AmD 98. 

[a] Payment by joint note is joint 
payment such as will allow sureties 
to join in an action for contribution 
regardless of how such note is ulti- 
mately paid. Prescott v. Newell, 39 
Vt. 82. 

[b] Executor.—Where one of sev- 
eral sureties jointly paying dies, his 
executor may be joined with a part 
of the sureties in an action against 
ecosureties for contribution. Dussol 
v. Bruguiere, 50 Cal. 456. 


Subrogation 


310 [50 C.J.] 


who have made payments separately cannot so unite 
In equity two or more sureties may unite 


at law.°® 


whether or not they paid joimtly.®? 
ficers of a corporation, all of whom were cosureties 
on a corporate indebtedness, on being compelled to 
pay to the trustee in bankruptey of the corporation 
the amount of the debt, as a preference created by 
all the sureties in causing the corporation to pay 
the debt while insolvent, may enforce contribution 
without the interference of the trustee;°* and where 
a firm entitled to enforce contribution transfers all 
of its assets to a corporation in which the members 
of the firm are stockholders, the corporation may 
properly maintain the suit for contribution.®® 

[§ 521] b. Defendant. At law an action for con- 
tribution must be brought against each cosurety sep- 
arately,! and a surety and the principal cannot be 
But in equity, in accordance 
with the rule requiring all interested persons to be 
made parties,® all the cosureties and the principal 
should be joined to prevent a multiplicity of suits.* 


joined as defendants.’ 


96. Lombard v. Cobb, 14 Me. 222; 
Prescott v. Newell, 39 Vt. 82; Kelby 
v. Steel, 5 Esp. 194, 170 Reprint 783. 

[a] In Georgia (1) where the right 
to recover contribution is based upon 
the obligation contained in the con- 
tract of suretyship (see supra § 478), 
(2) a joint suit may be brought (Train 
v. Emerson, 141 Ga. 95, 80 SE 554, 49 
LRANS 950. See also Subrogation [37 
Cye 390 note 50]); (3) and the same 
is true where the joint payment by 
the sureties has been out of their in- 
dividual funds and the action is based 
upon the implied contract (Durden v. 
Youmans, 3% Ga. A, 182,139 SE 91). 

97. Young v. Lyons, 8 Gill (Md.) 
162; Smith v. Rumsey, 33 Mich. 183; 
Hughes v. Boone, 81 N. C. 204; Fletch- 
er v. Jackson, 23 Vt. 581, 56 AmD 


98. 

{a] Multifariousness.—A  joinder 
of all the sureties who have paid the 
debt is not open to the objection .of 
multifariousness., Young v. Lyons, 
8 Gill (Md.) 162. 

Multifariousness in equity general- 
ly see Equity §§ 305, 306, 427-452. 

98. WHisleben v. Schueddig, (Mo. A.) 
7 SW (2d) 282. 

99. ‘A. Guckenheimer, etc., Co. v. 
Kann, 243 Pa. 75, 89 A 807 (holding 
that decree would protect defendant 
against further liability to firm). 

1. Adams v. Hayes, 120 N. C. 383, 
27 SE 47; Powell v. Matthis, 26 N. C. 
83, 40 AmD 427; Thompson y. Hibbs, 
45 Or. 141, 76 P 778; Given v. Newton, 
30 Pa: Co,’ 234) Burnham’ v. Choat, 
btn CO ByrOMs. (Ont. e136 


2. Wong Tin Look v. Goo Wan 
Hoy, 22 Hawaii 540, 546 ree VEL 
Burnham y. Choat, 5 U. C. Q. 

‘(Ont.) 736. 


3. See Equity § 253. 

4. Ill1—Johnson v. Vaughn, 65 Ill. 
425. 

N. Y.—Easterly v. Barber, 66 N. Y. 


433. 

N. C.—Hudson v. Aman, 158 N. C. 
429, 74 SE 97. 

Oh.—Daum v. ener LSOns Cir: 


Ct. 1, 9 Oh. Cir. Dec. 867. 

S. G—McKenna v. George, THI SINC! 
Hq. 153. Trescot v.'\Smyth, 6S. C: Eq. 
301 (holding, also, that the principal 
cannot object that as to him the sure- 
ty seeking contribution has an ade- 
quate remedy at law). 

Tex.—Rush v. Bishop, 60 Tex. 177; 
Jalufka v. Matejek, 22 Tex. Civ. A. 
384, 55 SW 395. 

But see Vian v. Hilberg, 111 Nebr. 
232, 196 NW 153 (where a corporation 
transferred notes, received for stock 
purchasers who were fraudulently in- 
duced to buy, to a bank as collateral 
security, and thereafter failed to pay 
an indebtedness to the bank, the cor- 
poration was not a necessary party to 
a suit by one of the makers against 
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One of the of- 


the others to enforce contribution). 

{a] Principal may not object that 
one of the sureties has not been made 
a party. Trescot v. Smyth, 6S. C. Eq. 
301 


[b] Principal must be made party, 
or his insolvency shown.—Chrisman 
v. Jones, 34 Ark. 73; Rainey v. Yar- 
borough, 87 N. C. 249, 38 AmD 681. 

5. Dysart v. Crow, 170 Mo. 275, 283, 
70 SW 689. 

“When the whole matter is to be 
settled in one suit in equity all the 


parties are necessarily joined. 
Whilst the plaintiffs in their amended 
petition say that the defendants 


. [naming two] have paid their 
contributive share, yet the other de- 
fendants may have something to say 
on that point, and therefore it is not 
a misjoinder to make those two de- 
fendants. If they have paid, of course 
no judgment can go against them, 
even for costs.” Dysart v. Crow, su- 
pra. 

[a] Joinder of sureties who have 
paid their proportionate shares is not 


a misjoinder. Dysart v. Crow, 170 
Mo. 275, 70 SW 689. 

6. See cases infra this section. 

7. Johnson v. Vaughn, 65 Ill. 425; 


hae v. McClanahan, 6 Gill & J. (Md.) 
0. 

[a] Personal representatives of 
deceased insolvent principal.—Young 
v. Lyons, 8 Gill (Md.) 162. 


ae Ala.—Couch y. Terry, 12 Ala. 
ane: ‘al. Burroughs v. Lott, 19 Cal. 
,il.—Johnson VM sVavehn, 65" “Elis 
2 | ata ee op v,, Taylor sb Dana L577, 


80 AmD 677. 

Md.—Byers v. McClanahan, 6 Gill 
& Je cos 

But see Hole v. Harrison, Rep. t. 


126 Ind. 


Finch 15, 23 Reprint 9 (holding that 
executor of deceased insolvent sure- 
ty should be made a party to a bill 
for contribution). 

9. i SEL Aig vis, 
L55,) 25 NB 892s 

Ky.—Bosley y. Taylor, 5 Dana 157, 
30 AmD 677. 

Ie ah aga Coat v. Leland, 1 Mete. 
387. 

N. C.—Jones v. Blanton, 41 N. C. 
115, 51 AmD 415. 

S. C.—McKenna vy. George, 19 S. C. 
Eq. 15. 

ta] Reason for rule.—‘“‘The Court 
could give no judgment which would 
in any way conclude or affect, the in- 
terest of absent sureties, nor is there 
any precess by which they could be 
made parties. The rule is not so ab- 
surd as to require impossibilities to 
be performed.” McKenna v. George, 
LCase Ore 1 OL bales Wap sub). 

10. See supra § 499. 


[§§ 520-522 


Persons, however, from whom nothing ean be col- 
lected, although proper,® are not necessary,® Parties. 
Thus it is unnecessary to join as party defendant an 
insolvent principal,’ insolvent cosureties,* or co- 
sureties not within the jurisdiction,® unless it is 
sought to apportion contribution among the solvent 
sureties,'° in which event the sureties alleged to be 
insolvent must be joined;!! nor is a supplemental 
surety!” or a cosurety who has paid his proportion- 
ate share’? a necessary party. 
brought by a surety before payment of the debt to 
compel a cosurety to contribute his share, the cred- 
itor should be made a party,'* as otherwise he could 
not be compelled to accept payment;*® 
creditor is not a necessary party to a bill in equity 
to subject indemnity to the claims of cosureties.'® 

[$522] 7. Pleadings.17 
rules pertaining to actions generally,1®’ and more 
particularly to actions for contribution,!® all mat- 
ters constituting the cause of action must be alleged 
by a surety seeking contribution trom his cosurety.?° 


In a suit in equity 


but the 


In accordance with the 


11. Easterly v. Barber, 66 N. Y. 
ae Weed v. Calkins, 24 Hun (N. Y.) 


[a] Where insolvency of cosurety 
is admitted, he need not be brought 
in as party defendant. Weed v. Cal- 
kins, 24 Hun (N, Y.) 582. 
aah Hilton v. Crist, 5 Dana (CX<y-) 

Rights and liabilities between sure- 
Re Rea supplemental surety see infra 

5 

13. Carter v. Maryland Fidelity, 
eteé.;’ Co., 134 “Alla.= 369) “32. S_ 6325 92 
AmSR 41; Dysart v. Crow, 170 Mo. 
275, 70 SW 689. 

[a] On payment by one surety aft- 
er suit is brought of his contributive 
share, the others cannot object to a 
dismissal as to him if their liability 


is not increased thereby. Carter v. 
Maryland Fidelity, ete., Co., 134 Ala. 
369, 32 S 632, 92 AmSR 41. 

14 McKenna v. George, 19 S. C. 


Eq. 15; Wolmershausen y. Gullick, 
[1893] 2 Ch. 514, 
15. See supra § 509 
ion Rosenthal v. Sutton, 31 Oh. St. 
17. Pleading in: 
Actions: 
venerally see Pleading 49 C. J. pl 
For contribution generally see Con- 


tribution §§ 31, 32. 
For or against estate of deceased 
cosurety: 


Generally see Executors and Ad- 
ministrators §§ 2065-2114. 
Action over against surety see 
Executors and Administrators 
§ 2115. 
Averment of assets see Executors 
and Administrators § 2120. 
Joinder of counts see Hxecutors 
and Administrators § 2063. 
Pleading specially see Executors 
and Administrators § 2130. 
Equity see Equity §§$ 374-678. 
eee At law see. Pleading §§ 140- 
In equity see Equity §§ 404-423. 
19. See Contribution § 31. 
20. See cases infra this section. 
{a] Complaint held sufficient.— 
Train v. Emerson, 137 Ga. 730, 74 SH 
241; Windle v. Williams, 18 Ind. A. 
158, 47 NE 680 (action against de- 
ceased surety’s estate); Yawger v. 
American Surety Co.,-15@ App. Div. 
504, 141 NYS 491 [aft LZ INT AY 82/92; 
106 NE 64, LRA1915D 481]; Hardell 
v.,Carroll, 90 Wis. 350, 63 NW 275. 
{b] In action against heirs and 
aevthede (1) of three of plaintiff’s co- 
sureties, the other sureties being in- 
solvent or having died not leaving any 
estate, a petition alleging that fact, 
and that each set of sureties sued has 
received, by way of descent or devise, 
more than is required to pay the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a eet he ‘ - 
a: . 


be 
ae 
* 4 


- to his cosurety. 


§§ 522-524] 


Accordingly the bill or complaint must allege that 
plaintiff surety paid the debt,2! and that defendant 
cosurety has failed to pay his share,?? after notice 
and demand,?* in cases where notice and demand 
is a condition precedent to the action for contribu- 
tion;** and similarly where insolvency or inability 
of the principal to pay is a condition precedent to 
an action for contribution,?®> such insolvency?® or 
the inability or failure of the principal to pay?? 
must be alleged. Conversely, no allegation need be 
made of matters not going to make up the cause of 
action.?® Neither conclusions of law2® nor mat- 
ters of defense®® need be set forth in the complaint. 
Where indorsers of a promissory note have agreed 
to be lable as sureties among themselves,*! the 
contract of suretyship must be alleged,?? but an al- 
legation of protest for nonpayment of the note or a 
waiver thereof is unnecessary.** Where the com- 
plaint declares on a special agreement to indemnify, 
there may be joined therewith allegations on the com- 
mon counts.?+ 

Pleas. <A special plea of want of consideration 
for the original undertaking is demurrable.*® 

Amendments. Rules governing the amendment of 
pleadings generally*® apply to actions for contribu- 
tion between cosureties.** 

[§ 523] 8. Issues, Proof, and Variance. As in 
other civil actions generally,** and more particularly 
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not been pleaded, and hence are not within the is- 
sues, cannot be availed of in actions for contribu- 
tion between cosureties.4? Hence, the defense of 
exoneration by plaintiff’s relinquishment of security 
is unavailable, and evidence to prove the insolvency 
of the principal debtor is inadmissible,42 where such 
matters have not been pleaded. On the other hand, 
under the general issue, there may be shown want 
of consideration for the original undertaking,*? and 
payment by way of proceeds of security received by 
plaintiff surety.44 Proof that payment of the cred- 
itor’s judgment was advanced by a company which 
was later reimbursed by plaintiff surety is not a 
variance from a pleading setting forth that plaintiff 
had made the payment.*® Proof of nonresidence of 
a surety will not sustain an allegation of such sure- 
ty’s insolvency.*® Where defendant pleads an agree- 
ment by plaintiff to exonerate him from liability, a 
variance between such allegation and the proof is 
waived by failure to object to such proof at -the 
teraleag 

[§ 524] 9. Evidence+S—a, Presumptions and Bur- 
den of Proof. The rules governing presumptions and 
burden of proof in civil actions generally,*® and 
more particularly in actions for contribution between 
coobligors,®® apply in actions for contribution be- 
tween cosureties.°! Accordingly, plaintiff suing for 
contribution must prove all the material allegations 


in actions for contribution,?® matters which have 


amount for which they are liable, 
prima facie states a cause of action. 
Swift v. Donahue, 104 Ky. 137, 46 
SW 683, 20 KyL 446. (2) Allegations 
of the bill as to the receipt of per- 
sonalty or realty by the heirs of a 
deceased cosurety held sufficient. See 
Whittemore v. Weber, 217 Ill. A. 628. 
(3) Generally see Descent and Distri- 
bution § 319; Wills [40 Cyc 2080]. 

[ce] Negligence of surety resulting 
in loss of security in his possession 
must be alleged if it is sought to 
charge him for such loss. Steele v. 
Mealing, 24 Ala. 285. 

21. Yawger v. American Surety 
MSOs lice IN eh Y as ne Oey oe OO! IN-Bn . 64; 
LRA1915D 481; Lancaster v. Stan- 
field, 191 N. C. 340, 1382 SE 21. 

22. Dodge v. Kimple, 121 Cal. 580, 
54 P 94. 

23. Shuford v. Cook, 164 N. C. 46, 
80 SE 61. 

fa]. Cure of error.—Omission to 
allege notice and demand is cured by a 
denial of all liability. Shuford v. 
Cook, 164 N. C. 46, 80 SE 61. 

24. See supra § 513. 

25. See supra § 514. 

26. Kelley v. Ramsey, 176 Ky. 584, 
195 SW 1111; Bolling v. Doneghy, 1 
Duv. (Ky.) 220; Oldham v. Price, 5 
Ky. Op. 95; Mitchell v. Phelps, 4 Ky. 
Op. 102; Young v. Lyons, 8 Gill (Md.) 
162; Allen v. Wood, 38 3 GY S86: 
But see infra note 28 [a] (2). 

[a] Bill or complaint insufficient 
for failure to allege insolvency of 


principal. Bolling v. Doneghy, 1 Duv. 
(Ky.) 220; Young vy. Lyons, 8 Gill 
(Md.) 162; Allen v. Wood, 38 N..C. 
386. 


27. Oldham yv. Price, 5 Ky. Op. 95; 
Mitchell v. Phelps, 4 Ky. Op. 102. 

28. Croy v. Clark, 74 Ind. 597; Ran- 
kin v. Collins, 50 Ind. 158; Mosely v. 
Fullerton, 59 Mo. A. 143; Malin v. 
Bull, 13 Serg. & R. (Pa.) 441. 

[a] Particular allegations held un- 
necessary.—(1) Notice of pendency 
of suit by creditor against the surety 
Malin v. Bull, 13 
Serg. & R. (Pa.) 441. (2) Insolvency 
of principal. Steele v. Mealing, 24 
Ala. 285; Croy v. Clark, 74 Ind. 597; 
Rankin v. Collins, 50 Ind. 158; Mosely 
v. Fullerton, 59 Mo. A. 143. 

29. Van Demark v. Van Demark, 
13 HowPr (N. Y.) 372. 


{a] Proportion that defendant is 
to pay need not be averred since the 
law settles that. Van Demark v. Van 
Demark, 13 HowPr (N. Y.) 372. 

30. Van Demark vy. Van Demark, 


pra. 

{a] Tllustrations.—(1) Repayment. 
Van Demark vy. Van Demark, 
ETO wer e@NeeeYe)n voice (2) It is not 
necessary to allege that the default of 
the principal occurred after defend- 
ant executed the contract, since, if it 
occurred before, it would be a mat- 
ter of defense only. Carter v. Fidel- 
ity, ete., Co., 134 Ala. 369, 32 S 632, 
92 AmSR 4. 

31. See Bills and Notes § 456. 

32. Quackenboss v. Harbaugh, 298 


“Mo, 240, 249 SW 940 (agreement suf- 


ficiently alleged). 

[a] Complaint held sufficiently to 
show character of agreement under 
which parties signed nete as indors- 


ers. Harshman vy. Armstrong, 43 Ind. 
126. 

33. Quackenboss v. Harbaugh, 298 
Mo. 240, 249 SW 940. 

34. Porter v. Horton, 80 Ill. A. 
333. 

{a] Effect of bill of particulars.— 
Where a surety sued on an express 


agreement to indemnify, and also filed 
the common counts, and the bill of 
particulars filed recited that the claim 
was for a payment on a bond, on a 
certain date, of a specified amount, 
under the circumstances alleged in 
the declaration, and interest thereon, 
amounting to a certain named sum, 
the bill of particulars did not limit 
plaintiff's right of action by its speci- 
fications, so as to preclude the right 
to recover under the common counts, 
although the express agreement was 
not proved. Porter v. Horton, 80 Ill. 


A. 333. 
186 Ill. A. 


[a] Beason for rule.—Want of 
consideratiow is matter admissible 
under the general issue. Maxwell 
v. Brown, 186 Ill. A. 271. 

36. See Pleadings §§ 581-782. 

In equity see Hquity §§ 618-657. 

37. See cases infra this note. 

{a] Amendment of defective com- 
plaint.— Where a complaint by a sure- 
ty on a note is defective in failing to 
allege the name of the party for 


Maxwell v. Brown, 
27h 


of the complaint.®? 


On the other hand, defendant 


whose benefit the note was made, or 
that Plaintiff and defendants were 
Sureties thereon, if it alleges the mak- 
ing of a joint and several note by 
plaintiff and defendants, payment. by 
plaintiff, the liability of defendants 
to plaintiff, and that they have not 
paid, there are sufficient allegations 
to justify an amendment supplying 
the necessary allegations which are 
lacking. Thompson vy. Hibbs, 45 Or. 
VETS GPR US: ‘ 

[b] Amendment to conform to 
proof.—In an action to compel con- 
tribution among cosureties where all 
of the cosureties are not made de- 
fendants, the complaint cannot be 
amended to conform to the proof and 
enable plaintiff to compel payment of 
the amount from the solvent parties 
on the basis of the equitable rule ap- 
portioning contribution among the 
solvent sureties, where the proof 
shows that some of the sureties are 
insolvent, as the proper parties are 
not before the court. Easterly v. 
Barber, 66 N. Y. 433 [mod 4 Hun 426]. 

38. At law see Pleading §§ 1167— 
1186. 

In equity see Hquity §§ 670-678. 


39. See Contribution § 33. 
40. See cases infra this section. 
41. Durfee v. Kelly, 228 Mass. 571, 


117 NE 907. 

42. Bolling v. 2, oN 
CEay 220. 

43. Maxwell v. Brown, 186 Ill. A. ° 


Doneghy, 


44. Paulin v. Kaighn, 29 N. J. L. 
Lindblom  v. 


92 
Peele lls Ale Oy mike Optees 
Lueders v. Darling, 239 Ill. A. 


Johnston, 


Although effect of nonresi- 
dence is same as insolvency, the re- 
fusal of the trial court to find insol- 
vency upon proof of nonresidence is 


proper. Lueders v. Darling, 239 Ill. 
A. 492. 
47. 


Davezac v. Seiler, 93 Ky. 418, 
20 SW 375, 14 KyL 497. 

48. Judgment by creditor or obligee 
as evidence see supra § 506. 


49. See Evidence §§ 13-88. 

50. See Contribution § 34. 

51. See cases infra this section. 
52. “Knight v. Kerfoot, (A.) 102 


NE 983 [aff 184 Ind. 31, 110 NE 206] 
And see cases infra this section. 
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must prove all matters of defense.>? 
is, as a general rule, on plaintiff to prove that de- 
fendant was a cosurety,’* except that that burden is 
on defendant to prove otherwise®® in a case where 
there is a presumption that the parties are cosure- 
ties;°° and where, by the instrument, the parties 
apparently are cosureties, the burden is on defendant 
to prove that he is a supplemental surety.°* 
insolvency of the principal is a condition precedent 
to the action for contribution,®*® such insolvency must 
be proved by plaintiff.°® Where security in the hands 
of a surety is surrendered by him,®° there is a pre- 
sumption that they are of the value expressed on 
their face,® and the burden of showing that they 
were of less value is on the surety surrendering 
them;°? and in those jurisdictions where indorsers 
of a note are held to be liable in the order in which 
they indorse,®* the burden of overcoming the pre- 
sumption is on the party claiming that the relation 
of cosuretyship exists between them.*4 
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The burden 


payment.°7 


Where 


The burden | evidence. 


[§§ 524-525 


and to show the damages to which he is entitled ;°¢ 
but possession of the instrument on which the orig- 
inal obligation is based creates a presumption of 


[§ 525] b. Admissibility and Weight and Sufii- 
ciency. The rules governing the admissibility and 
sufficiency of evidence in civil actions generally,°* 
and more particularly in actions for contribution 
between coodbligors,®® are applicable to actions for 
contribution between cosureties.’° 
to such general rules, the liability of the cosurety 
for contribution, 
liability, may be shown by any competent’? and 
sufficient’? evidence; and on the other hand matters 
to defeat such liability may likewise be shown by 
any competent’? and sufficient’? evidence. 
the relation of the parties is not plainly established 
by the writing, the true relation existing between 
them may be shown by competent’® and sufficient’® 
If contribution is claimed as to an amount 


Hence, subject 


and all matters entering into such 


Where 


is on plaintiff surety to prove that he paid the debt,®* | paid for an administrator, the inventory and ac- 


86 Kan. 
And see cases infra 


53. Livermore v. Ayres, 
5D) 219) P1549: 
this section. 

[a] Particular defenses.—(1) 
Where a cosurety, sued for contribu- 
tion, set up as a defense that the 
payee of the note had extended the 
time of payment without his knowl- 
edge or consent, the burden is on him 
to show it. Livermore v. Ayres, 86 
Kan. 50, 119 P 549 (such is not pre- 
sumed from the fact that the note 
was not paid until four years after 
maturity); Fales v. McDonald, 32 
R. I. 406, 79 A 969. (2) Where de- 
fendant surety interposes the defense 
of limitations, claiming that a note 
given to the creditor by some of the 
sureties, not including the defendant 
surety, constituted payment, rather 
than a renewal, of the original note, 
the burden is on him to prove that 
such note was given as payment. 
Mentzer v. Burlingame, 78 Kan. 219, 
97 P 371, 18 LRANS 585. 

54. Knopf v. Morel, 111 Ind. 570, 
13 NE 51; Nurre v. Chittenden, 56 
Ind. 462; Sweet v. McAllister, 4 Allen 
(Mass.) 353; Leeper v. Paschal, 70 
Mo. A. 117. 

55. Baldwin v. Fleming, 90. Ind. 
177; Walker v. Walker, 228 Ky. 357, 
15 SW (2d) 298. 

56. See supra § 466. 

57. Simmons v. Camp, 64 Ga. 726; 
Carr v. Smith, 129 N.-C. 232, 39 SH 


Sede Simrth ys Carn, 1287 N. 'C.9150; 33 
SE 732. 

58. See supra § 514. 

59. Kelley v. Ramsey, 176 Ky. 584, 


195 SW 1111; 
Dana (Ky.) 296. 

60. Effect of surrender see supra 
§ 490. 

61. Milner v. Eskridge, 62 Colo. 
430, 163 P 1115; Paulin v. Kaighn, 29 
N. J. L. 480. 

. 62. Milner v. Eskridge, 62 Colo. 
430, 168 P 1115; Paulin v. Kaighn, 29 
N. J. L. 480. 

63. See Bills and Notes § 455. 

64. Harris v. Jones, 23 N. D. 488, 
136 NW 1080. 

[a] Presumption held not over- 
come by the evidence. Barris iv: 
Jones, 23 N. D. 488, 1836 NW 1080. 

65. Knight v. Kerfoot, (A.) 102 NH 
983 [aff 184 Ind. 31, 110 NE 206]; 
Lancaster v. Stanfield, 191 N. C. 340, 
132 SE 21; Adams y. DeFrehn, 27 Pa. 
Super. 184. 

66. Boals «% Wegener, 206 Ill. A. 
325; Fielding v. Waterhouse, 40 N. 
Y. Super. 424. 

[a] fIllustrations.—(1) If a surety 
releases a judgment against the prin- 
cipal, the burden of proof, in an ac- 
tion by him for contribution from a 
cosurety, is on the releasing surety 


Daniel v. Ballard, 2 


to show the value of the judgment. 
Fielding v. Waterhouse, 40 N. Y. 
Super. 424. (2) Ona bill for contri- 
bution between sureties on a bond 
given to indemnify a suréty on a con- 
tractor’s bond, the burden of proof 
was on complainant to show what the 
reasonable amount of the shortage 
and expenses incurred by complain- 


ant were. Boals v. Wegener, 206 Ill. 
A. 325. 

67. Carroll v. Bowie, 7 Gill (Md.) 
34. 

68. See Evidence 22 C. J. p 1. 

69. See Contribution § 34. 

70. See cases infra this section. 

‘71. See cases infra this section. 

[a] To fix liability of parties the 


entire transaction may be _ investi- 


gated. Reel v. Combes, 25 Oh. A. 476, 
159 NE 133. 
[b] Judgment in favor of plaintiff 


against principal debtor is not admis- 
Sible in defense where nothing has 
been realized thereon, Maxwell v. 
Brown, 186 Ill. A. 271. 

72. [a] Evidence held sufficient. 
(1) To show insolvency of the prin- 
cipal. Shuford v. Cook, 164 N. C. 46, 
80 SE 61. (2) To show that notes 
were paid by sureties seeking contri- 
bution. Lueders v. Darling, 239 I1l. 
A, 492. (3) To show that bonds were 
delivered to plaintiff sureties as col- 
lateral security and not as payment 
of a corporate obligation. MLueders 
v. Darling, supra. (4) To show in- 
solvency of. some of the _ sureties. 
Lueders v. Darling, supra; Boutin v. 
Etsell, 110 Wis. 276, 85 NW 964. 

[b] Evidence held _ insufficient: 
(1) To support verdict, judgment, or 
finding generally. Knopf v. Morel, 
ty Inds SU0S 13. NE ble" (2) iho sup= 
port an express promise from defend- 
ant to plaintiff to pay the entire judg- 
ment. Barton v. Haltom, (Ark.) 125 
SW 418. (3) To show insolvency of 
principal. Daniel v. Ballard, 3 Dana 
(Ky.) 296. 

73. See cases infra this note. 

{a] Evidence held admissible.— 
(1) That plaintiff surety owes to the 
principal more than he has paid as 
surety. Bezzell v. White, 13 Ala. 422. 
(2) Surrender of security by plaintiff 
surety without the consent of defend- 
ant cosurety. Paulin vy. Kaighn, 29 
N. J. L. 480. 

[b] Evidence held inadmissible.— 
(1) Fraud between a surety and the 
principal, a guardian, not causing a 
breach of the bond. Shepard v. Peb- 
bles, 38 Wis. 873. (2) Evidence of 
want of consideration to principal 
debtor where plaintiff had no knowl- 
edge thereof at time of making pay- 
ment. Cave v. Burns, 6 Ala. 780. 

74. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To support verdict of jury for de- 
fendant. Michael v. Allbright, 126 
Ind. “172,° 25) NE 9022" (2) Do! (show 
that the principal was not insolvent, 
and that a surety was not entitled to 
look to his cosurety for contribu- 
tion. Million v. Newby, 6 Ky. Op. 
76. (3) To support finding of pay- 
ment by maker by executing a new 
note with plaintiff as surety. Knight 
v. Kerfoot, 184 Ind. 31, 110 NE 206 
[aff (A.) 102 NE 983]. 

{[b] Evidence held insufficient.— 
(1) To show agreement whereby co- 
surety was to be held harmless by 
the other sureties. Jefferson v. Bog- 
ard, 159) Ky. 3:76, 167 SW, 150. i(2)to 
show that plaintiff, in consideration 
of a premium, agreed to procure the 
cancellation of defendant’s bond and 
give its own bond as a substitute 
therefor. National Surety Co. v. Di 
Marsico, 55 Misc. 302, 105 NYS 272. 
(3) To show extension of time to prin- 
cipal. Fales v. MeDonald, 32 R. I. 
406, 79 A 969. 

75. See cases infra this note. 

la] Evidence held admissible.— 
(1) That the signers on the back of 
the note were stockholders of the 
maker, and the money was used for 
a corporation, is held to be evidence 
that the signers were cosureties and 
liable to’ each other for contribution. 
Lancaster v. Stanfield, 191 N. C. 340, 
132 SE 21. (2) In an action between 
alleged sureties for a contribution, 
evidence as to the disposition made 
of the proceeds of the notes and the 
arrangement under which the money 
was borrowed was admissible. Rog- 
ers v. Hazel, 147 Ky. 333, 144 SW 49. 
(3) Parol evidence see Bills and Notes 
§ 456; Evidence § 1659. 

76. See cases infra this note. 

[a] Evidence held sufficient: 
To show that defendant signed the 
note, not for the accommodation of 
plaintiff as surety on the note, but as 
cosurety with plaintiff. Carstens v. 
Gerdes, 188 Iowa 199, 115 NW 1009. 
(2) To show agreement to share lia- 
bility as cosureties. Quackenboss v. 
Harbaugh, 298 Mo. 240, 249 SW 940. 
(3) To sustain the trial court’s find- 
ing that defendants were not merely 
sureties for plaintiff, and hence not 
liable to contribution. Holm y. Bur- 
nell, 50 Cal. A. 222, 1194-P°770; 

[b] Evidence held insufficient: (1) 
To justify a judgment relieving the 
surety on a sale bond from the duty 
to contribute on the ground that the 


(1) 


cosurety was a joint purchaser. 
Walker v. Walker, 228 Ky. 357, 15 
SW (2d) 298. (2) To support a 


finding that the liability of one of 
two sureties was secondary to that 
of the other. Hoyt v. Griggs, 164 
Iowa 672, 146 NW 745. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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count of the latter. are admissible for plaintiff.77 
A parting with the right of contribution may be es- 
tablished cireumstantially.*8 

[§ 526] 10. Trial. Where the complaint in the 
action for contribution is such as not to bring it 
within the exclusive jurisdiction of a court of equity, 
it may be properly tried before a jury.7® On the 
other hand, where there are present matters ¢ calling 
for the intervention of a court of equity, there is no 

right to a trial by jury, except as proper under the 
practice in equity.S° As in actions at law general- 
ly,** questions of fact, when the trial is to a jury, 
should be submitted to them for determination®? 
where the evidenee is legally sufficient.8? 

Instructions. As in civil actions tried before 
juries generally,** the court should, when the trial 
is to a jury, fully submit all the issues of fact in- 
volved in the case,®* and properly instruct as to the 
law applicable thereto;*® and such instructions must 
conform to the evidence.8? 

Findings. The general rules governing findings of 
fact in actions generally®* are applicable to findings 
in actions for contribution between cosureties.® 
Accordingly the findings of fact must be within the 


PRINCIPAL AND SURETY 
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issues, as presented by the pleading.®°® 
[§ 527] 11. Judgment®! or Decree.®? A separate 


Judgment should be rendered against each of several 
cosureties sued for contribution, and where some 
of the cosureties are insolvent the judgment must 
provide for contribution from the cosureties who are 
solvent.°* If a bill in equity prays for repayment of 
the entire amount by defendant on the theory that 
he is primarily liable to complainant, the decree 
may provide for equal contribution, such relief be- 
ing within the general scope of the bill.°® In eq- 
uity when there are still undetermined claims of the 
creditor against the sureties, the decree will be 
framed so as properly to protect the rights of all 
the parties.°® In a preper case a judgment can be 
rendered against the cosurety for his proportionate 
share, even though, in the same action, the surety 
recovers a judgment against the principal for the 
full amount of his payment.°? If the bill prays for 
contribution from cosureties on an official bond, eon- 
firmation of a master’s report fixing the amount due 
to creditors in accordance with an order of court is 
a sufficient decree upon which execution may is- 
sue.?S 


XI. RIGHTS AND LIABILITIES AS BETWEEN SURETIES AND SUPPLEMENTAL SURE- 
TIES AND SUCCESSIVE SURETIES IN JUDICIAL PROCEEDINGS*®*® 


[§ 528] A. Supplemental Sureties—1. In General. 
Because as between a surety and a supplemental 
surety the latter is only collaterally or secondarily 
liable, the surety is said to occupy the position of 
principal as regards the supplemental surety;? ac- 
cordingly, the rights and liabilities existing between 
them are analogous to those existing between a sure- 


[§ 529] 2. Who are Supplemental Sureties'—a. 
In General. A supplemental surety is one who, as 
between himself and another surety or sureties, is 
collaterally bound; he is a surety for a surety; 
and, to him, another surety occupies the position of 
a principal, their liabilities being successive.* It 
is competent for one to become surety for other 


ty and his principal.® sureties;> but a surety for a surety, that is a sup- 
77. Taylor v. Means, 73 Ala. 468.| last renewal, an instruction as to the) supra § 499. 
78. In re Koch, 148 Wis. 548, 134] right to contribution was held er- 95. Sanders v. Herndon, 128 Ky. 
NW 663. roneous. Rogers v. Hazel, 147 Ky.| 437, 108 SW 908, 32 KyL 1362, 110 SW 
[a] Evidence held sufficient.—In | 333, 144 SW 49. 862, 38 KyL 669; Livingston v. Van 
ré Koch, 148 Wis. 548, 134 NW 663. 87. Leeper v. Paschal, 70 Mo. A. Rensselaer, 6 Wend. CNY) G3e 


797. Michael. tv. Allbright, 126- Ind, } 117, 
172, 25 NE 902; Parshelsky v. Pal- [a] 
Jey, 166 App. Div. 723, 152 -NYS 3651. 


[a] Allegation of insolvency of | 830,166 SW 602 


Instructions proper under evi- 
dence.—Morgan v. Morgan, 
; Leeper v. Paschal, 70 


96. Malone v. Stewart, 235 Pa. 99, 
83 A 607 

Prospective order in case of bill 
in equity before payment see supra 


UE EG ie, 


principal does not bring action with- 
in the exclusive jurisdiction of equity 
so as to defeat the right to trial by 
jury. Michael v. Allbright, 126 Ind. 
172, 25 NE 902. 
Right to trial by ju 
Generally see Juries ee ee 108. 
In equity see Equity § 71 et seq. 


80. Trego v. Cunningham, 267 Ill. 
367, 108 NE 350 [rev 188 Ill. A. 70]. 

[a] Tlustration.—Insolvency of 
some of the sureties. Trego v. Cun- 
ningham, 267 Ill. 367, 108 NE 350 [rev 
188 Ill. A. 70]. 

Trial by jury in equity see Equity 
§ 721 et seq 

81. See Trial [38 Cye 1511 et seq]. 

82. Adams v. De Frehn, 27 Pa. 
Super. 184. 

[a] Particular question held for 


jury.—Payment of the debt by plain- 
tiff. Adams v. De Frehn, 27 Pa. Su- 
per. 184. 

83. Lancaster v. Stanfield, 191 N. 
C..340;, 132) SH 21. 

[a] Evidence sufficient to yequire 
submission to jury.—Lancaster v. 
Stanfield, 191 N. C. 340, 132 SE 21 
(motion for nonsuit properly over- 


ruled). 
84. See Trial [38 Cyc 1594 et seq]. 
85. Smith v. Bales, 99 SW 672, 30 
Kyle aos 


{a] Instructions held sufficiently 
to present issues.—Smith v. Bales, 99 
SW 672, 30 KyL 779. 

86. Rogers v. Hazel, 147 Ky. 333, 
144 SW 49. 

[a] Instructions held erroneous.— 
Where plaintiff and defendant signed 
notes to a bank, and plaintiff paid the 


Mo. A. 117. 

{b] Instruction held erroneous.— 
An instruction based upon the rights 
of sureties in a case where the prin- 
cipal is solvent is erroneous where 
the evidence shows that the principal 
is insolvent. Morgan v. Morgan, 158 
Ky. 830, 166 SW 602. 

88. See Equity § 720; Trial [388 
Cye 1953 et seq]. 

89. See cases infra this section. 

[a] Construction of  findings.— 
Special findings of evidentiary fact 
are held to exclude the theory that the 
trial court found that plaintiff paid 
notes on which defendant was a co- 
surety as alleged in his complaint. 
Knight v. Kerfoot, 184 Ind. 31, 110 
NE 206 [aff (A.) 102 NE 983]. 

90. Harsha v. Mock, (Okl.) 281 P 
763. 

[a] Findings held within issues. 
—Harsha v. Mock, (Okl.) 281 P 763. 

91. Judgments generally see Judg- 
ments 338 Cl Js p i042? 

92. Decrees generally see Equity 
§§ 820-968. 

93. Bland v. Jones, 176 Ark. 366, 
3 SW (2d) 58; Weaver-Dowdy Co. v. 
Brewer, 127 Ark. 462, 192 SW 902: 
Acers v. Curtis, 68 Tex. 423, 4 SW 
551; Key vy. Oates, (Tex. Civ. A.) 280 
SW 286; Fletcher v. Jackson, 23 Vt. 
581, 56 AmD 98. 

[a] Judgment must be several, not 
joint.—Bland v. Jones, 176 Ark. 366, 
3 SW (2d) 58; Weaver-Dowdy Co. v. 
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Brewer, 127 Ark. 462, 192 SW 902; 
Key v. Oates, (Tex. Civ. A.) 280 SW 
286. 

94. Key v. Oates, supra. See also 
(§ 528). 


§ 491 note 34. 


97. Jackson v. Murray, 77 Tex. 644, 
14 SW 235. 
[a] Reason for rule.—After he 


pays the judgment the 
recover from plaintiff anything the 
latter obtains from the _ principal. 
eckson v. Murray, 77 Tex. 644, 14 SW 


[b] Rule applied.—A surety who 
has paid no part of the debt cannot 
object to the action of his cosureties 
who have paid the debt in full, in ob- 
taining judgment against the princi- 
pal for the entire amount of the debt 
without joining him in the recovery. 
Jackson v. Murray, 77 Tex. 644, 14 
SW 2385 (where a remittitur of the 
judgment against the principal was 
entered). 

98. Lowndes v, Pinckney, 21 S. C. 
Eq. 44. 

Executions: 

Generally see Executions § 15 et seq. 
Against executors and administrators 
see Executors and Administrators § 

2240 et seq. 

99. Cross references: 

Reinsurance by ‘surety company see 

infra § 588. 

Sabroes ion see Suproe ation [37 Cye 
434-437]. 

1. See infra § 529. 

2. See infra § 529. 

3. See cases infra §§ 531, 532. 

Rights and remedies between sure- 


surety may 


ty and principal see supra §§ 394- 
461. 

4 Childs Suretyship p 5. 

5. Citizens’ Nat. Bank v. Burch, 


E45 IN. <Clesil6 S9eSi. Te 
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plemental surety, and the surety are not cosure- 
ties.© There is no mutuality between him and other 
sureties,’ and there can be no question of contribu- 
tion between them.* Subject to the condition that 
there is present an intention to become merely a 
surety to the original surety, and not a cosurety, 
which intention may be shown by extrinsie¢ evidence,?® 
a person may become a supplemental surety in vari- 
ous ways;!° and it has been held that the addition 
of the word “surety” to his signature may make the 
signer merely a surety for prior signers, and not a 
cosurety;'! but there is authority to the contrary.t? 

Particular applications. An indorser occupies the 
position of a supplemental surety for prior par- 
ties.13 As joint debtors are sureties as to each 
other’s share of the debt,t+ a surety for joint debt- 
ors occupies the position of a supplemental surety 
as to each for the other’s share of the debt.1° A 
person who pledges his own note to secure the pay- 
ment of another person’s note is a supplemental sure- 
ty as to an indorser on the latter note.1® 

The maker of a promissory note may be a surety 
for other makers who are sureties if such was the 
intention;1? but such an intention 1s not shown by 
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the others,1® isu ean any such intention arise wnen 
the signer is not aware of the other sureties.+® 

[§ 530] b. Validity and Effect of Stipulation. 
Upon the question whether a subsequent surety can 
stipulate that he is to be a supplemental surety, and 
not a cosurety with prior parties, the cases are not 
entirely in accord. Some hold that he can so stipu- 
late where the principal falsely informs him that ail 
prior signers are principals,?° or where he is igno- 
rant of the existing suretyship,?! or even where he 
has knowledge of the suretyship,** and although 
the prior sureties expected that the subsequent sure- 
ty would be equally liable with them.” 

Consent. By some decisions, the consent of those 
who have signed as sureties is not necessary to en- 
able a subsequent signer to stipulate that his labil- 
ity is to be that of a supplemental surety only,?* 
unless such a stipulation is contrary to the agree- 
ment under which the prior sureties signed.?® Oth- 
er decisions, however, hold that a subsequent sure- 
ty cannot stipulate for secondary liability as to 
other sureties unless such other sureties assent 
thereto.”° = 

[§ 531] 3. Contribution, Reimbursement, and Ex- 


the mere fact that he signed several months after 


6. Conn.—Bulkeley v. House, 62 
Conn. 459, 26 A 352, 21 LRA 247, 

Ill.—Robertson v. Deatherage, 82 
Ill. 511; Myers v. Fry, 18 Ill. A. 74. 

Ky.—Keeton v. Owens, 228 Ky. 522, 
15 SW (2d) 487. 

Mo.—Leeper v. Paschal, 70 Mo. A. 
LUT. 

Tenn.—Tennessee Hospital v. Fuq- 
ua, 1 Lea 608. 

Tex.—Mulkey 
A.) 60 SW 439. 
- Vt.—Adams v. Flanagan, 
400. 

W. Va.—Singer Mfg. Co. 
nett, 28 W. Va. 16 

Cosureties generally see supra §§ 
466, 467. 

7. Monson vy. Drakeley, 
552, 16 AmR 74. 

8. See infra § 531. 

9. Paul v. Berry, 78 Ill. 158; Keeton 
v. Owens, 228 Ky. 522, 15 SW (2d) 


Vv. Templeton, (Civ. 
36 Vt. 


v. Ben- 


40 Conn. 


487: Schram v. Werner, 85 Hun 293, 
82 NYS 995. And see cases infra note 
10 et seq. 


Evidence of suretyship 
generally see supra §§ 111-115. 

10. Monson vy. Drakeley, 40 Conn. 
552, 16 AmR 74; Rue v. Bonta, 9 Ky. 
Op. 645; Longley v. Griggs, 10 Pick, 
(Mass.) 121; Chapman v. Garber, 46 
Nebr. 16, 64 NW 362. And see cases 
infra this note. 

[a] Persons held supplemental 
surety.—(1) Accommodation accepter 
to guarantor. Schram v. Werner, 85 
Hun 293, 32 NYS 995. (2) Additional 
surety signing a note given in renew- 
al of a prior note also signed by the 
sureties on the former one. Hunt v. 
Chambliss, 15 Miss. 532. (3) Person 
signing note for accommodation of 
the original surety. Leeper v. Pas- 
chal, 70 Mo. A. 117. 

11. Buckeley v. House, 62 Conn, 
459, 26 A 352, 21 LRA 247; Sayles v. 
Sims, 73 N. Y. 551; Robison v. Lyle, 
10 Barb. (N. Y.) 512; Harris v. War- 
ner, 13 Wend. (N. Y.) 400; Thompson 
v. Sanders, 20 N. C. 539. But see Sis- 
son v. Barrett, 6 Barb. 199 [aff 2 N. 
Y. 406] (addition of “surety” to third 
signer’s name held to make him co- 
surety with second signer). 

[a] Question of intent.—Where 
the circumstances fairly show that 
a person who signs an instrument as 
“surety” intends to limit his liabil- 
ity by becoming surety for other per- 
sons who have signed before him, and 


relation 


oneration.*2* 


the terms of the contract indicate a 
like intent, the intent will govern, al- 
though one of the previous signers 
was himself a surety. Sayles v. Sims, 
TSRN. YE sobaly 

12. Baldwin vy. Fleming, 90 Ind, 
177; Woodworth v. Bowes, 5 Ind. 276; 
Whitehouse v. Hanson, 42 N. H. 9. 

13. Commercial Bank v. Layne, 
101 Tenn, 145, 46 SW 762; Stacy v. 
Rose, (Tenn. Ch. A.) 58 SW _ 1087. 
And see cases infra this note. 

[a] Acceptor and indorser.—Rob- 
inson v. Kilbreth, 20 F. Cas. No. 11,- 
957,91 Bonding 2. 

[b] ‘Surety proper and indorser.— 
Knopf v. Morel, 111 Ind. 570, 13 NE 
51; Nurre v. Chittenden, 56 Ind. 462; 
Smith v. Smith, 16 N. C. 173; Briggs 
VoBbovGd. 3 Vt. 534, 

Liability among themselves of: 
Accommodation parties generally see 
Bills and Notes §§ 454-456. 
Indorsers' generally see Bills 

Notes § 565. 

14. See supra § 33. 

15. Brooks vy. Miller, 29 W. Va. 
499, 2 SE 219. But see Waldrop v. 
Wolff, 114 Ga. 610, 40 SE 830 (a surety 
for joint debtors is said to be a co- 
surety with each as to the other’s 
share of the debt). 

16. Montgomery v. Sayre, 100 Cal. 
USe 34P646u38) Anis 20 1 

17. DullInig v. Weekes, 16 Tex. Civ. 
A. 1, 40 SW 178. 


and 


18. McNeil v. Sanford, 3 B. Mon. 
(Ck&Sya)r die 
19. Monson v. Drakeley, 40 Conn. 


552, 16 AmR 74. 

[a] Thus a surety on a note who 
signs at the request of the principal 
and for his sole benefit, and upon se- 
curity furnished by him, and with 
no knowledge on the part of the other 
sureties, cannot be regarded as hav- 
ing signed as surety for all the prior 
signers. Monson v. Drakeley, 40 
Conn. 552, 16 AmR 74. 

20. Bulkeley v. House, 
459, 26 A’ 352,21 DRA 247; 
v. Shryer, 70 Ind. 513. 

OI Savilesi ve Slmsc oNe s Yaeeoiout: 

22. Ind.—Houck v. Graham, 123 
Ind. 277, 24 NE 113. 


62 Conn, 
Bobbitt 


Ky.—Chapeze v. Young, 87 Ky. 476, 
9 SW 399, 10 KyL 465. : 
Mo.—MecCollum vy. Boughton, 132 


Mo. 601, 610, 30 SW 1028, 33 SW 476, 
34 SW 480, 35 LRA 480. 
Va.—Harrison v. Lane, 5 Leigh (32 


As in the ease of a surety and prin- 


Va.) 414, 27 AmD 607. 

W. Va.—Huffman v. Manley, 83 W. 
Va. 503, 98 SE 613. 

“It is entirely competent for one 
person to become surety for another 
surety, or to limit the extent or se- 
quence of his liability with respect 
to other sureties. Such agreements 
will be enforced as made.” McCollum 
v. Boughton, supra. 

[a] Thus, where, a sheriff not be- 
ing satisfied with sureties of his dep- 
uty, a Second bond was given with the 
express stipulation that the sureties 
thereon should not be called upon 
while the sureties in the prior bond 
should be resident in the state and 
the sheriff could be indemnified for 
any misconduct of the deputy without 
recourse to the second bond, the pri- 
mary liability rested on the sureties 
on the former bond. Harrison v. 
Hane, 5 Leigh (32 Va.) 414, 27 AmD 

Us 
Adams v. Flanagan, 36 Vt. 400. 

24. Bulkeley v. House, 62 Conn. 
459, 26 A 352, 21 LRA 247; Baldwin v. 
Fleming, 90 Ind. 177; Bowser v. Ren- 
dell, 31 Ind. 128; Oldham y. Broom, 
=i Obs St. 41; Sherman vy. Black, 49 


Crouse v. Wagner, 41 Oh. St. 
470. 


[a] Thus, where the sureties on 
a note refused to renew except as 
sureties for a new surety, and the 
principal then secured the signature 
of such new party by telling him that 
the note was in renewal of a note on 
which the former sureties were liable 
as such, and the former ,sureties 
signed stipulating, without the knowl- 
edge of the new party and without 
making any inquiry as to the cireum- 
stances under which he signed, that 
they were sureties for him, they all 
were cosureties. Crouse v. Wagner, 


41 Oh. St. 470. 
26. Simmons vy. Camp, 64 Ga. 726: 
Warner ~v. Price, 3. Wend, -CN ye) 


397; Harper v. Knowlson, 2 Grant Err. 
& App. (Ont.) 253. ; 

[a] In New Hampshire a person 
cannot become supplemental surety 
without the request of the surety; 
and the principal is not an agent of 
the surety for the purpose of mak- 


ing such request. Whitehouse vy, 
Hanson, 42 N. H. 9. 
27. Contribution between cosure- 


ties see supra §§ 477-506. 


*By HARRY ROSEN (§§ 531-534). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


e 


ern. 


§§ 581-534] 


cipal,?* a supplemental surety can recover from the 
surety, as to whom he was supplemental, the entire 
amount which he has been compelled to pay,?® pro- 
vided such payment was not made with money be- 
longing to the principal debtor ;?° on the other hand, 
the surety’ is not entitled to contribution from a 
The appheation of the fore- 
going rules presupposes a valid bond which ac- 
complishes the purpose for which it was given.?? 

[§ 532] 4. Security or Indemnity. A surety has 
no right to participate in security given to a sup- 


supplemental surety.*? 


plemental. surety.38 


[§ 533] B. Successive Sureties in Judicial Pro- 
As between successive 
sets of sureties on different bonds given in judicial 
proceedings, those last in time are primarily liable, 
and those first in time become supplemental sureties 
The sureties among themselves are liable 
in the inverse order of their undertakings,?° and 


ceedings*4—1, In General. 


for them.?5 


28. See supra § 399 et seq. 

29. Bla.—Hayden v. Thrasher, 18 
Bia 795) 

Ind.—Nesbit v. Knowlton, 51 Ind. 
3852; Bowser v. Rendell, 31 Ind. 128. 
ane H.—Cutter v. Emery, 37 N. H. 

N. J.—Apgar v. Hiler, 24 N. J. L. 
babe Darrah vy. Osborne.- EIN. Jha Li: 


Pa.—Bender v. George, 92 Pa. 36. 
bag cho v. Waggoner, 5 Sneed 
Vt.—Warner v. Hall, 5 Vt. 156. 
Eng.—Thomas v. Cook, 8 B. & C. 
728, 15 ECL 358, 108 Reprint 1213. 

[a] Surety for lessee can recover 
from a surety of an assignee of the 
lease. Bender v. George, 92 Pa. 36. 

30. Craig v. Vanpelt, 3 J. J. Marsh. 


(Ky.) 489; McClelland v. Davis, 4 
Lea (Tenn.) 97. 
31. U. S.—Robinson vy. Kilbreth, 


20 8. Cas: No, 15,957, 1 Bond 592. 

Conn.—Bulkeley v. House, 62 Conn. 
459, 26 A 352, 21 LRA.247; Monson 
v. Drakeley, 40 Conn. 552, 16 AmR 
74 


Ill—Robertson v. Deatherage, 82 
fino. Pauls a, berry, 73) EL ibs: 
Myers v. Fry, 18 Ill. A. 74. 

Ind.—Houck v. Graham, 123 Ind. 
277, 24 NE 113; Bobbitt v. Shryer, 
TOLInd 25.13. 

Ky.—Keeton v. Owens, 228 Ky. 522, 
15 SW (2d) 487; Chapeze v. Young, 87 
Ky. 476, 9 SW 399, 10 KylL.465; Bo- 
hannon v. Combs, 12 B. Mon. 563: 
Kouns v. State Bank, 2 B. Mon. 303 
(where the court refused to quash a 
replevin bond on motion of the sure- 
ty therein as against the surety on the 
original debt who had made pay- 
ment); Patterson v. Pope, 5 Dana 241; 
Daniel v. Ballard, 2 Dana 296. 

Md.—Lusby v. Carr, 60 Md, 192; 
Byers v. McClanahan, 6 Gill & J. 250. 

Mass.—Blake v. Cole, De PUCK os 
Longley v. Griggs, 10 Pick. 121; Tay- 
lor v. Savage, 12 Mass. 98. 

Mich.—Goetchius v. Calkins, 46 
Mich. 328, 9 NW 436. 

Miss. —Hunt v. Chambliss, 15 Miss. 
532. 

Mo.—Leeper v. Paschal, 70 Mo. A. 
La 

Nebr.-—Chapman v. Garber, 46 Nebr. 
16, au: NW 362. 

H.—Cutter v. Emery, 37 N. H. 
set Dicteriae ve Marsh’ 70N. Ey 192: 

Y.—Sayles v. Sims, 73 N. Y. 551; 
Agee Vv. mansom, 12 No -Y. .462; 
Schram v. Werner, 85 Hun 2938, 32 
NYS 995; Phillips v. Plato, 42 Hun 
191, 5 NYSt 124; Harris v. Warner, 13 
Wend. 400. 

N. C.—Thompson v. Sanders, 20 N. 
G@?- 5395 ‘Smith v. Smith, 16 N. C. 
173. 

Oh.—Bain v. Wilson, 10 Oh. St. 14. 

Tenn.—Stacy v. Rose, (Ch. A.) 58 
Sw 1087; Turner v. Overall, (Ch. A.) 
39 SW 756. ; 

Tex.—Mulkey v. (Civ: 
A.) 60 SW 439. 


Templeton, 
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accordingly, the sureties on prior bonds may seek 
reimbursement from those on later bonds when com- 
pelled to pay the indebtedness;*7 conversely, in such 
case, a surety on the later bond is not entitled to 
contribution from another surety whose liability 
arose on a prior bond.?§ 

[§ 534] 2. Sureties on Supersedeas, Stay, and Ap- 
Following the rules set forth in the 
foregoing sections,*® a surety for the original debt, 
against whom and. his principal a judement has been 
obtained, can recover from a surety on a bond giv- 


en by the principal alone to stay the judement, ets 


Vt.—Adams v. Flanagan, 36 Vt. 400; 
aay v. Goodwin, 31 Vt. 268, 73 AmD 

Va.—Harrison v. Lane, 5 Leigh (32 
Va.) 414, 27 AmD 607. 

Ww. Va'—Singer Mfg. Co. v. Bennett, 
28 W. Va. 16 

Eng. —Turner v. Davies, 2 Esp. 478, 
170 Reprint 425. 

32. National Surety Co. v. Craig, 
94 Okl. 63, 220 P 943. 

[a] Thus the sureties on a second 
supersedeas bond, executed while a 
former bond is in force, are not liable 
to the first sureties, if the second 
bond did not operate to stay the exe- 
cution and was void. National Surety 
Co. v. Craig, 94 OkI. 63, 220 P 943. 

33. Nash v. Burchard, 87 Mich. 85, 
49 NW 492. 

34. Sureties on successavye appeal 
bonds see Appeal and Error § 3403. 

As being supplemental sureties see 
supra § 529. 

35. See cases infra this note. 

[a] Sureties on dissolution bond 
are supplemental sureties as to sure- 
ties on a subsequent appeal bond. 
Chrisman v. Jones, 34 Ark. 73. 

[b] Sureties on claimant’s bond 
are supplemental sureties as to a 
subsequent supersedeas bond. 
Chowning v. Willis, (Civ. A.) 38 SW 
1141 [mod on other grounds 90 Tex. 
617, 40 SW 395, 59 AmSR 842]. 

[c] In successive appeals, the first 
set of sureties are collaterally liable 
if they do not become parties to the 
subsequent appeals. Wronkow v. 
Oakley, 133 N. Y. 505, 31 NE 521, 28 
AmSR 661, 16 LRA 209. 

As not cosureties see supra § 467. 

36. Chrisman v. Jones, 34 Ark. 73; 
Culliford v. Walser, 158 N. Y. 65, 52 
NE 648, 70 AmSR 437 [rearg den 158 
N. Y. 705 mem, 53 NE 1124 mem] 
(where creditor sues bail for the 
benefit of sureties on appeal bond, 
who paid the debt); National Surety 
Co. “Vv. Craig, 94 Ok1. 63,220 P 943; 
Titzel Vv. Smeigh, 2 LegChron (Pa.) 
271. 

{a] Basis for rule.—‘'The equita- 
ble rule that successive sureties on 
judicial bonds are liable in the in- 
verse order in which they become 
bound rests upon the principle that, 
the second bond being made without 
the consent of the first sureties, to 
continue the litigation for the benefit 
of the principal, the risk ought to be 
borne by the sureties prolonging the 
litigation.”” National Surety Co. v. 
Craig, 94 Okl. 68, 65, 220 P 943. 

37. Chrisman v. Jones, 34 Ark. 73; 
Day v. McPhee, 41 Colo. 467, 93 P 
670 (holding that, if one surety is 
primarily liable, the rignt of the sure- 
ty secondarily liable, who has dis- 
charged the liability, to compel the 
one primarily liable to repay the sum 
disbursed, attaches immediately upon 
payment, ‘and is not affected by a sub- 
sequent attempt of the obligee to dis- 


and in a like manner a surety, on a defendant’s re- 
delivery bond in attachment, upon payment of the 
judgment, is entitled to exoneration from a surety 
on a supersedeas bond subsequently furnished by 
such defendant,*? except where the surety on the 
redelivery bond has consented to the supersedeas ;4% 
and this rule applies regardless of whether or not 


charge the surety primarily liable). 
ie Ala.—Dunlap v. Foster, 7 Ala. 
7 

Ind.—Taylor v. Russell, 75 Ind. 386. 

Ky.—Hughes v. Hardesty, 13 Bush 
364; Kellar v. Williams,‘'10 Bush 216; 
Hammock v. Baker, 3 Bush 208; Hos- 
kins v. Parsons, 1 Mete. 251; Kouns 
v. State Bank, 2 B. Mon. 303; Brooks 
v. Shepherd, 4 Bibb 572; Yoder v. 
Briggs, 3 Bibb 228; Lear v. Ray, 4 
Ky. Op. 380. 
OF aes v. Chambliss, 3 La. Ann. 

5 

Md.—Smith v. Anderson, 18 Md. 520. 

Miss.—Knox y. Vallandingham, 21 
Miss. 526. 

N. Y.—Culliford v. Walser, 158 N. 
Y. 65, 52 NE 648, 70 AmSR 437, 

Oh.—Hartwell v. Smith, 15 Oh. St. 
200; Smith v. Bing, 3 Oh. 33. 
han i Rane eeh v. Smeigh, 2 LegChron 

Tenn.—Moore v. Lassiter, 16 Lea 
630; Chaffin v. Campbell, 4 Sneed 184; 


Cowan vy. Duncan, Meigs 470; Brown 
ae penal 8) Yers. 2158, 295 Amp 


Va.—Harnsberger v. Yancey, 33 
Gratt. (74 Va.) 527; Langford v. Per- 
rin, 5 Leigh (82 Va.) 552) 

[a] Assignment by judgment 
creditor of debt to surety paying 
same does not preclude the surety 
from prosecuting an action thereon, 
on the ground that he cannot be the 
assignee of the debt against himself, 
and a payment of the judgment by the 
surety extinguished the debt, under 
2 Rev. St. § 8 c 97. Lear v. Ray, 4 
Ky. Op. 380. 

39. Effect of appeal, supersedeas, 
or stay bond on surety on redelivery 
bond generally see Attachment § 703. 

40. See supra § 533. 

41. Lear v. Ray, 4 Ky. Op. 380; 
Winchester v. Beardin, 10 Humphr. 
(Tenn.) 247, 51 AmD 702. 

42. Bosworth v. Garwood, 79 Colo. 
391, 246 P 555; Burns v. Huntington 
Bank +l (Penrwé&s Wa (Pan)Mso5. Bue 
see Day v. McPhee, 41 Colo. 467, 93 
P 670 (since, where a bond for re- 
lease of an attachment is taken, con- 
ditioned for the payment of any judg- 
ment in the action, the liability of 
the surety on the bond is a substitute 
for the property attached, his obliga- 
tion as against a subsequent surety 
on an appeal bond in the action is not 
within the doctrine that, if sureties 
are not bound for the same thing or 
do not occupy toward each other the 
same relative position, a subsequent 
surety will have no right as against 
the first). 

[a] Purchase of judgment by the 
surety on a redelivery bond has the 
same effect as payment thereof. Bos- 


worth v. Garwood, 79 Colo. 391, 246 
P55: 

43. Bosworth v. Garwood, supra; 
Hartwell v. Smith, 15 Oh. St. 200. 


[a] On consenting to the giving of 
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collateral in possession of the prior surety has be- 
come worthless.44 On the other hand, a surety on 
a bond to stay the execution of a judgment obtained 


XII. SURETY 
[By Franx L. 


[§ 535] A. In General. The term “surety com- 
pany” is one ordinarily applied to a corporation 
organized for the purpose of, or empowered by its 
charter to engage in, the business of becoming a sure- 
ty upon bonds and undertakings.4® By statute, 
provision is frequently made allowing a surety com- 
pany, authorized under the law of the state to en- 
ter into such an obligation, to become a surety upon 
bonds required by law,*’ and the validity of such 
statutes has been upheld.#® So it has been held 
within the legislative power to authorize a corpo- 
ration to become a sole surety upon bonds, although 
in the case of natural persons as sureties two or 
more sureties may be required,*® or to authorize 
certain officers of trust who may be required by law 
or by order of court to give bonds to include as part 
of their lawful expenses in executing the trust such 
reasonable sums as they may have paid to a com- 
a supersedeas bond by the principal 
defendant, a surety on defendant’s 
redelivery bond in attachment cannot 
claim that it was injured thereby. 
Bosworth v. Garwood, 79 Colo. 391, 
246 P 555. 

[b] What constitutes ‘consent.— 
(1) That the.surety, on defendant’s 
redelivery bond in attachment, dis- 
played great interest in the event of 
writ of error taken by defendant does 
not show acquiescence in supersedeas. 
Bosworth v. Garwood, 79 Colo. 391, 
246 P 555. (2) That the surety, on 
defendant’s redelivery bond in attach- 
ment, knew and did not object to de- 


fendant’s giving supersedeas on er- 
ror to the appellate court, is not ac- 


eral Belt Constr. 
48 SW 1028. 
Cross references: 


surety on: 


§ 303 
Bail pond in: 


Bond of: 
Executor 


§ 201. 
Liquor dealers 


quiescence in supersedeas, as the Tiiquors § 155. 
surety has no right to object. Bos- 
worth v. Garwood, supra. (3) Con- Ward § 96. 


sent of the surety on redelivery bond 


PRINCIPAL AND SURETY 


Coneay LN Deis 4, 


Competency of surety company as 

koe bond see Appeal and Error 
1195 

Attachment bond see Attachment 


Civil actions see Bail § 49. 
Colina prosecution see Bail § 
6 


or administrator 
BExecutors and Administrators 


Guardian’s bond see Guardian and 


Construction of suretyship contract 


{§§ 534-535 


against the principal and his sureties is not entitled 
to reimbursement from the latter even though com- 
pelled to pay the judgment.*° 


COMPANIES 
Morainson | 


pany authorized by the law of the state to do so, 
for becoming a surety thereupon.®° Where the sure- 
ty company is, by statute, given all the rights of 
personal suretiés and made subject to all the la- 
bilities of such, it is no more within the authority 
of the courts to deny such corporations the rights 
thus accorded than it is to relieve them of the lia- 
bilities imposed.®! A surety company having au- 
thority to make bonds may file the bonds with the 
officer to whom they are given.®? The court must 
presume that an act authorized by the directors of 
a surety company was within the company’s power.°® 

Analogy to insurance.®°* The business of corpo- 
rations organized for the purposes of profit, in be- 
coming the sureties for the performance of contracts 
of various kinds, is largely in the nature of insur- 
ance,°® and where such a company is organized un- 
der the provisions of statutes providing for the 


[a] Common _  surety.—A surety 
company permitted by law to act as 
sole surety for trustees, guardians, 
administrators, and other fiduciaries 
may be called a “common surety,” not 
exactly in the nature of a common 
carrier, like railroads and telegraph 
companies, but still one of those pub- 
lic agencies to which are given un- 
usual powers and which have as- 
sumed the most sacred powers. Tar- 
boro Bank v. Maryland Fidelity, etc., 
oe 128 N. C. 366, 38 SE 908, 83 AmSR 
see Foreign surety commen’. as sole 
surety see infra § 539 

Grant of special privileges to sure- 
ty company ste Statutes [36 Cyc 994]. 

Surety company as sole surety on 
replevin bond see Replevin [34 Cyc 
1446]. 

50. 


see Intoxicating 


in attachment to become surety on 
supersedeas if new collateral were 
furnished, where no new collateral 
was furnished, is refusal to consent 
to supersedeas. Bosworth vy. Gar- 
wood, supra. 


44. Bosworth v. Garwood, supra. 
45. Maryland Fidelity, etc., Co. v. 
Bowen, 123 Iowa 356, 98 NW 897, 6 


LRANS 1021; Titzel v. Smeigh, 2 
LegChron (Pa.) 271. 

46. See cases infra this section; 
and §§ 536-540. 

fa] As employed in a statute pro- 
viding for the payment by the state 
or counties or cities of the premium 
or charge on official bonds when given 
by surety companies, the term “sure- 
ty companies” includes any corpora- 
tion organized for the purpose of 
carrying on the business of becoming 
a surety on bonds and undertakings. 
San Luis Obispo County v. Murphy, 
162 Cal. 588, 123 P 808, AnnCas1913D 
712. 

Fower of corporation to become 
surety generally see Corporations §§ 
2786-2794. 

47. See statutory 
eases infra this note; 
50. 

{a] Federal act in relation to cor- 
porate sureties applies to the Indian 
Territory, although there is no United 
States district court there, and the 
act provides that a power of attorney 
of the resident agent of the corpora- 
ticn must be filed with the clerk of 
the district court for the district, as 
the act provides for service in cases 
where there is no resident agent. 
Ranney-Alton Mercantile Co. v. Min- 


provisions; 
and notes 48- 


ors surety companies see supra § 
Corporation as surety on sequestra- 

tion bond see Sequestration [35 

Cyc 1401]. 

Nature and extent of surety com- 
pany’s liability on suretyship con- 
tract see supra §§ 126-149. 

48. Holmes v. Tennessee Coal, etc., 
Co., 49 La. Ann. 1465, 22 S 403; Steel 
v. Auditor-Gen., 111 Mich. 381, 69 NW 
(383; Hurd v.. Hannibal, “etc., R.* Co., 
338 Hun 109, 6 NYCivProe 386. 
oat U. S.—In re Kalter, 2 AmBankr 

Cal.—F ox v. Hale, ete., 
Cos, OieCaln 353,132 P46: 
Tittle, 72 Cal, 12, 12 P 869. 

Conn.—Lovejoy v. Isbell, 
557, 40 A 531. 

La. 
31S 40. 

Md.—Miller v. 


Silver Min. 
Cramer v. 


70 Conn. 
106 ; Lae 372, 


Matthews, 87 Md. 
464, 40 A 176; Gans v.-Carter, 77 Md. 
1, 25 A 6638; Herzberg v. Warfield, 76 
Md. 446, 25 A 664. 

Mich.—Schmitt v. Clinton, 111 Mich. 
99,169 INIWellh3. 

Mont.—King v. Pony Gold Min. Co., 
24 Mont. 470, 62 P 783. 

N. Y.—Travis v. Travis, 48 Hun 343, 
1 NYS 357; Hurd v. Hannibal, etc., 
R, Co., 33. Hun 109, 6 NYCivProc 386; 
Re Filer, 2 McCartyCivProc 64, 11 
AbbNCas 107. 

Pa.—Com. v. Miller, 195 Pa. 230, 45 
INE VAINS 

R. I.—Leiter v. Lyons, 24 R. I. 42, 
52 A 78. 

Tex.—Clopton v. Goodbar, (Civ. A.) 
55 SW 972. 

Eng.—In re Hunt, [1896] P. 288. 


In re oh oe 195 Pa. 520, 46 A 
127, 48 LRA 587. 

51. Wells v. Maryland Fidelity, 
etc., Co., 146 La. 169, 83 S 448. 

52. Hicks v. pe lonaly Surety Co., 
169 Mo. A. 479, 155 SW 7 

53. Massachusetts Bond ike! etc., 
Co.-v. State, 76 Ind..A. 16, 127 NE) 223. 

54. Cross references: 
Discrimination between insurants as 

affecting validity of contract see In- 

surance § 208. 

Dissolution and forfeiture of charter 
see Insurance §§ 96, hs 
Legislative regulation of 

rates see Insurance § 11. 
License fees and taxes on surety com- 

panies see Insurance § 17 

55. Van Buren County v. American 
Surety Co., 137 Iowa 490, 115 NW 24, 
126 AmSR 290. 

[a] Thus a surety company is an 
insurance company, within a general 
insurance law prohibiting an insur- 
ance company from exposing itself on 
any risk to a loss exceeding a given 
percentage of its capital and surplus, 
and classifying as insurance com- 
panies those guaranteeing bonds in 
actions or required by law. Indus- 
trial, etc., Trust, Ltd. v. Tod; 56 App. 
Div. 39, 67 NYS 362. 

[b] Refusal ot application.— 
Where a person applies to an agent of 
a surety company for a bond to se- 
cure a contract, and the company re- 
fused the application, an implied con- 
tract is raised to notify applicant of 
the refusal within a reasonable time 
to allow him to secure other surety. 
Hicks v. National Surety Co., 185 Mo. 
A. 500, 172 SW 489; Hicks v. National 
Surety Co., 169 Mo. A. 479, 155 SW 71. 


insurance 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 535-536] 


_ organization of insurance companies, it is to all in- 
tents and purposes an insurance company.*® 
Under the general rules of 
agency°*® which are applicable to contracts of the 
character under consideration,®® in the absence of 
evidence to the contrary, a general agent of a sure- 
ty company, acting in the company’s interest, is pre- 
sumed to have authority to do so,®° particularly 
where such agent has been permitted by the company 
to hold himself out as its ostensible agent,®! but 
the authority of such agent may be expressly lim- 
Limitations on the powers of an agent of 
a surety company do not affect persons dealing with 
the agent without knowledge thereof.*? 
Ostensible or apparent authority.°+ 
surety company has put into the hands of agents 
the power to induce others to aecept them as such 
agents, the company is liable on bonds executed by 


[§ 536] B. Agents.** 


ited.®? 


56. Peo. v. Rose, 174 Ill. 310, 51 
NE 246, 44 LRA 124; Hensley v. 
Anderson County School Dist. No. 87, 
We Kanes 56, J54 Pe 253. “Sullivan “Vv. 
Radzuweit, 82 Nebr. 657, 118 NW 571. 

[a] Consolidation.—Where a do- 
mestic corporation and a foreign cor- 
poration consolidate, as permitted by 
statute, nevertheless the domestic 
corporation continues in its corporate 
capacity for the period fixed by stat- 
ute for the purpose of liquidating out- 
standing claims. American Bonding, 
ete., Co. v. Chicago Bonding, etc., Co., 
226 Ill. A. 475. 

Insurance company Foneran | see 
Insurance 32 C. J. p 95 

57. Agents of Pe. company 
generally see Insurance §§ 133, 165. 

58. See Agency 2 C. J. p 404. 

59. See cases infra this note; 
notes 60-79. 

[a] Evidence of authority.—The 
agent’s authority may be shown by 
the company’s charter. Pacific Nat. 
Bank v. Attna Indemn. Co., 33 Wash. 
428, 74 P 590. 

[b] Notice to agent.—The surety 
is presumed to know the situation 
existing at the time an authorized 
agent executes the suretyship con- 
tract. National Surety Co. v. Hicklin, 
(Va.) 150 SE 398. 

[c] Execution of contract.—(1) 
Where a bond is executed in the name 
of a surety company by an agent au- 
thorized to make it, the bond is that 
of the surety company (Posch v. Lion 
Bonding, etc., Co., 137 Minn. 169, 163 
NW 131), (2) but a bond executed by 
an unauthorized agent is not binding 
on the surety company where the 
bond is for the benefit of the obligee 
(Hooten v. State, 119 Ark. 334, 178 
SW 310, LRA1916C 544), (3) and the 
lack of authority was known at the 


and 


time of approval (Hooten v. State, 
supra). 

{d] Neglect of agent.—(1) The 
obligee, dealing with an authorized 


agent of a surety company, cannot be 
held responsible for the agent’s 
neglect in his duties in the absence of 
the obligee’s participation therein. 
American Sav. Bank, etc., Co. v. 
Bremerton Gas Co., 99 Wash. 18, 168 
i vincon G2) bm an action by a surety 
company against its agents, general 
allegations may be sufficient, as 
against general demurrer, to state a 
cause of action against its agents for 
negligence, in eliminating from the 
bond provisions releasing reinsurer 
from liability, on the ground that 
elimination constituted a material al- 
teration. Equitable Surety Co. v. 
Stemmons, (Tex. Civ. A.) 239 SW 
1037. 

fe] Principal as agent of com- 
pany.—(1) Where the surety company 
knew that the principal contract was 
to be attached to, and incorporated 
in, the suretyship contract, and de- 
livered the bond to the principal with- 
out the contract being attached, the 
principal was thereby empowered to 
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such agents,°® 


Where the 


ty company’s 


attach the contract before delivering 
the bond to the obligee. San Antonio 
Brewing Assoc. v. J. M. Abbott Oil 
Cor (Cive, A.) 290 SW. 373. fmods 104 
Tex. 574, 141 SW 517]. (2) Where the 
principal in the suretyship contract 
is also the surety company’s special 
agent in securing the contract, the 
principal acts solely for himself, and 
not as the company’s agent, within the 
meaning of the rule that knowledge 
of the agent is imputed to the com- 
pany so as to estop it from claiming 
a forfeiture because of some defect. 


National Surety Co. v. Rieves, 112 
Miss. 747, 73. S 732. 
{f] Termination of  relation.— 


Where a bond is delivered to the ob- 
ligee by the company’s agent, re- 
fused, and returned for correction, 
and thereafter the agent tenders a 
correct bond, the relation of agency 
is not destroyed. San Antonio Brew- 
ing Assoc. v. J. M. Abbott Oil Co., 
(Civ. A.) 124 SW 373 [mod 104 Tex. 
574, 141 SW 517]. 

60. New Amsterdam Casualty Co. 
v. Madison County Trust Co., 81 Ind. 
A. 157, 142 NE 727. 

Presumptions as to authority of 
agent generally see Agency § 222. 

61. Globe Indemn. Co. v. Unity R. 
Co., 272 Fed. 607; Aerne v. Gostlow, 
COLOr mds ALS) Bein 

62. Southern Surety Co. v. Cole, 
106 Kan. 782, 189 P 957; 'Title Guar- 
anty, iete:;| Co: v. Bay, 7b Ky. 7671, 
194 SW 922. 

[a] MTllustration.—The rule of a 
surety company that all claims under 
the bond are adjusted under the di- 
rection of, and paid by check from, 
the home office, and no agent is au- 
thorized to take any action looking to 
a settlement, except when specially 
instructed to do so by the company, 
limits the authority of the agent. 
Title Guaranty, etc., Co. v. Hay, 175 
Ky. 671, 194 SW 922. 

{b] A provision denying to the 
agent power to settle claims does not 
limit his authority to complete the 
abandoned contract where the com- 
pany’s rules give it the power to do 
so. Title Guaranty, etce., Co. v. Hay, 
175 Ky. 671, 194 SW 922. 

[c] Authorizing completion of 
abandoned contract secured is not 
a settlement of claim within the rules 
of a surety company excepting such 
matter from the agent’s authority. 
Title Guaranty, etc., Co. vi.-Hay,175 
Ky. 671, 194 SW 922. 

{d] Local agent, empowered to 
receive applications for bonds, and, 
when so directed, to issue the bond 
in the company’s name, is not a gen- 
eral agent. Southern Surety Co. v. 
Cole, 106 Kan. 782, 189 P 957. 

63. Getchell, etc., Lumber, etc., 
Co. v. Peterson, 124 Iowa 599, 100 
NW 550; Massachusetts Bonding, 
etc., Co. v. Lewis, 80 Okl. 187, 195 
P 494, 496 [quot Gye]; Anderson v. 
National Surety Co., 196 Pa. 288, 46 
A 306. 
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especially where approved by a 
court,°® even though in fact such execution’ was be- 
yond the scope of their authority.%7 
apparent authority must be apparent to the party 
relying on it,®* and persons dealing with the com- 
pany are not bound to search its records to ascer- 
tain what limitations these place on the agent’s 
power to act for the company.®® 
of the company is given the power to issue bonds 
by a recorded power of attorney and resolution of 
authority by the company’s board of directors, but 
such power is limited by an unrecorded letter of 
instructions of which the obligee has no knowledge, 
the agent must be held to be authorized.’° 

Power of attorney. The rules as to the construc- 
tion of powers of attorney of agents generally™ 
apply in construing the power of attorney of a sure- 
agent,‘? and, in the absence of other 


The agent’s 


Where an agent 


64. Ostensible or apparent author- 
oy, of agent generally see Agency § 


65. In re Goldberg, 123 Misc. 438, 
205 NYS 649; Bowers v. Bryan Lum. 
bere Con Lo2) NaNCy 6.045 268 SS eo; 
Aerne v. Gostlow, 60 Or. 1993, L438 Pp 
277; San Antonio Brewing Assoc. v. 
J. M. Abbott Oil 'Co}, (Civ. PN) © bee) 
ae [mod 104 Tex. 574, 141 SW 

[a] ITllustration.—Where the 
agent has been intrusted with blank 
forms of bonds with apparent power 
to issue them and receive fees for 
doing so, the surety company cannot 
escape liability upon such bonds. In 
as Goldberg, 123 Misc. 438, 205 NYS 


[b] Particular facts held evidence 
of ostensible authority see Aerne v. 
Gostlow, 60 Or. 113, 118 P 277. 

[c] Changes made by agent in the 
bond after rejection by the obligee 
and return to the agent are within 
the rule. San Antonio Brewing As- 
soc. v. J. M. Abbott Oil Co: (Civ. A.) 
129 SW 373 [mod 104 Tex. 574, 141 
SW 517]. 

66. In re Goldberg, 123 Mise. 438, 
205 NYS 649. 

[a] Reason for rule.—If a sure- 
ty company authorized to do business 
in this state can repudiate its obli- 
gations after execution thereof by 
an agent with apparent authority, no 
justice of a court is justified in ap- 
proving the bond unless it be execut- 
ed in his presence by an officer of the 
company and such arrangement 
would suspend the business of a sure- 
ty company which is one of conven- 
ience to the public. In re Goldberg, 
123 Misc. 488, 205 NYS 649. 

67. Bowers v. Bryan Lumber Co., 
152 N. C. 604, 68 SE 19. 


68. Mills v. Title Guaranty, etc., 
Co., 101 Wash: 162, 172) P°248 
69. Aerne v. Gostlow, 60 Or. alee 


TEES eee ie 
Denecke v. West, 184 Iowa 600, 
169 NW 97. 

71. See Agency §§ 199-201. 

72. U.S. Fidelity, etc., Co. v. Mce- 
Ginnis, 147 Ky. 781, 145 Sw m112; 
Posch v. Lion Bonding, etc., Co., 137 
Minn. 169, 163, NW 131; O’Brien, v. 
Federal Union Surety Co., 152 App. 
Div. 242, 136 NYS 758; Southwestern 
Surety Ins. Co. v. Marlow, 78 OKl. 3138, 
190 P 672. 

[a] Rule applied.—(1) A power of 
attorney executed by a surety compa- 
ny authorizing its agents to sign 
bonds and undertakings required in 
judicial proceedings does not author- 
ize the agent to make an agreement 
that a temporary surety on the bond 
of a judicial officer shall be released 
upon the execution of a bond by the 
company. U.S. Fidelity, etc., Co. v. 
McGinnis, 147 Ky. 781, 145 SW 1112. 
(2) Under a power of attorney to the 
agent of a surety company to execute 
bonds on all “municipal” licenses, the 
agent was authorized to execute a 


318 [50 C.J.] 


knowledge, one dealing with an agent of a surety 
company has a right to rely on the agent’s power of 
attorney.'? 

Ratification. Where the surety company has re- 
ceived the consideration for the contract, it is put 
on inquiry as to whether its agents have acted wath- 
in the scope of their authority’7+ and must be deemed 
to have ratified the acts of the agents.7° 

Estoppel. The surety company is estopped to de- 
ny the authority of one who has, by reason of com- 
plianee with statutory provisions constituting an 
agent,’® become its agent,*7 or that the signature 
of the company by the agent is not binding on the 
company.’® So, where the agent acts within the 
apparent scope of his authority, the company is es- 
topped to deny that the agent’s act was proper and 
authorized.*® The rule applicable to corporations 
generally, that a corporation, having knowledge of 
the act of a person as its agent without giving no- 
tice of such ultra vires act, is estopped to deny 
the existence of such authority,®® applies to a sure- 
ty company which permits an agent to make a bond 
not within the scope of his authority, without ob- 
jection.*? ; 

[§ 537] C. Premiums.*? Rules analogous to those 
governing contracts of insurance generally®* con- 
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.struetion of the contract.*° 


[§§ 536-537 


trol as to the premiums of surety companies upon | 


suretyship contracts,*4 as, for example, to the con- 
The surety company’s 
right to collect premiums cannot be affected by any 
agreement to which it is not a party,®® and an agree- 
ment to waive a provision in the bond of right fo re- 
cover premiums against the principal requires a new 
consideration.’7 A provision in the contract se- 
cured, for premiums to be paid by one other than 
the principal, does not preclude the surety company 
from recoverins premiums from the principal under 
his agreement in the application for the bond,** 
even though the third person paid the first premi- 
um.8® Where the principal has enjoyed the benefit 
of a contract secured by the company, he cannot 
refuse to pay the premium because of the termina- 
tion of the company’s authority to do business,®° 
or because the contract secured is in litigation,®* 
or is in fact declared invalid.®? 

Accrual and apportionment. The surety compa- 
ny’s right to the payment of the premium payable in 
advance accrues at the time of the accrual of the 
company’s liability.°* The principal is lable only 
for premiums proportionate to the duration of the 
risks : 

Termination of liability. Release of the principal 


saloon keeper’s license bond, where 
the license was granted by a county 
board. Posch v. Lion Bonding, etc., 
Co., 137 Minn. 169,163 NW 131. (3) 
Writing of excise bonds held included 
in business intrusted to agent under 
exclusive agency contract. O’Brien 
v. Federal Union Surety Co., 152 App. 
Div. 242, 186 NYS 758. (4) A provi- 
sion in a power of attorney requir- 
ing a joint control agreement to ac- 
company the bond does not limit the 
agent’s authority or constitute him a 
special agent, but is merely a condi- 
tion subsequent defining his duties. 
Southwestern Surety Ins. Co. vy. Mar- 
low, 78 Okl. 313, 190 P 672. 

73. American Sav. Bank, ete., Co. 
v. Bremerton Gas Co., 99 Wash. 18, 
UGS ALP VETO: 

74. Bowers v. Bryan Lumber Co., 
152 N. C. 604, 68 SE 19. 

75. Bowers v. Bryan Lumber Co., 
supra, 

{a] Reasen for rule.—lIt is not per- 
missible, nor is it sound morality, 
for the company to accept the benefit 
of what the agents did in executing 
the bond for the company as surety, 
and, when a liability is incurred on 
the bond, to repudiate what the agents 
had done in its behalf. Bowers v. 
Bryan Lumber Co., 152 N. C. 604, 66 
SE 19. 

76. See statutory provisions. 

77. Champenois v. Donald Co., 153 
Miss. 719, 121 S 485 [overr motion to 
correct judgment Blanks v. Donald 
Co., (Miss.) 119 S 832]. 

78. Champenois v. Donald Co., 153 
Miss. 719, 121 S 485 [overr motion to 
correct judgment Blanks vy. Donald 
Cos wGMaSsss) LoS Sai! 

Signature by agent of surety gen- 
erally see supra §§ 50, 51. 

79. National Surety Co. 
54 Colo. 365, 130 P 843. 

80. See Corporations § 2228. : 

81. Denecke v. West, 184 Iowa 
600, 169 NW 97. 

82. Failure to pay premium as 
discharge of surety see supra § 187. 

83. Insurance premiums generally 
see Insurance §§ 324-402. 

84. See cases infra this note; 
notes 85-6. 

85. See cases infra this note. 

[a] Thus (1) an application for a 
street grading contractor’s bond must 
be construed against a surety whose 
agent prepared it. Iowa Bonding, 
etc., Co. v. Cram, (Iowa) 228 NW 24 
{2) A surety company, whose agent 


Vv. (Peo; 


and 


prepared the application for a street 
grading contractor’s bond on informa- 
tion procured by himself, must take 
the responsibility therefor, even 
though the contractors did not read 
it. Iowa Bonding, etc., Co. v. Cram, 
supra. (3) Failure to state the prob- 
able amount of a grading contract, 
the estimated cost, etc., in the ap- 
plication of a bond, warrants the in- 
ference that the bond was based on 
the gross contract price. 
ing, ete., Co! v. Cram, supra. (4) A 
stipulation in the application for a 
bond for an additional premium on an 
increase of the grading contract price 
does not require payment of the pre- 
mium on an additional amount al- 
lowed for unexpected overhauls. 
Iowa Bonding, etc., Co. v. Cram, su- 
pra. (5) A provision in an applica- 
tion for a bond requiring payment of 
premiums so long as the liability un- 
der the bond shall continue and until 
evidence satisfactory to the company 
of the termination of the liability be 
furnished it does not, by reason of 
the phrase “termination of liability,” 
require cancellation and surrender of 
the bond in order to relieve from the 
obligation of payment of premiums. 
Wright v. Maryland Fidelity, ete., 
Co; 29) EY (2d): 641. 

[b] Blank for amount.—(1) The 
fact that the amount of premium is 
not filled in does not indicate that no 
annual premium should be paid where 
the agreement provides for its pay- 
ment (Pacific Surety Co. v. Toye, 224 
Mass. 98, 112 NE 653), (2) a marginal 
amount controlling (Pacifie Surety Co. 
v.. Toye, supra), (3) and the blank 
need not be filled in by applicant 
(Southern Surety Co. v. Perdue, 134 
Ark. 458, 203 SW 576) (4) or by the 
company’s agent (Southern Surety Co. 
v. Perdue, supra), (5) where the com- 
pany is authorized to fill the blank 
(Southern Surety Co. v. Perdue, su- 
pra). (6) Implied power to fill the 
blank if such is essential is given 
where the parties contemplated that 
the application would become effee- 
tive upon its approval at the home 
office and the execution of the bond. 
Southern Surety Co. v, Perdue. supra. 

[ec] Period of Liability.—(1) 
Where the application for security 
provides that it run for one year, 
but the bond given is unlimited in 
time, the liability for premiums there- 
under is limited to such year (Nation- 
al Surety Co. v. St. Nicholas Rink 


Iowa Bond- 


Athletic Club, 89 Misc. 143, 151 NYS 
636), (2) especially where an exten- 
sion of the period is refused by the 
principal (National Surety Co. v. St. 
Nicholas Rink Athletic Club, supra), 
(3) unless, of course, the principal 
consents to an extension of the period 
of liability (National Surety Co. v. 
St. Nicholas Rink Athletic Club, su- 
pra). (4) An injunction bond provid- 
ing for payment or premiums until 
expiration, without appeal or proceed- 
ings for review, of the time to appeal 
from, or review of, any adjudication, 
fixing or discharging the liability, re- 
quires payment of premiums until 
termination of review proceedings, 
whether by appeal or writ of error. 
American Surety Co. v. Cresson Cons. 
xold Min., ete¢., Co.,- 68 Colo. 168, 188 
P 724, 

{d] Time for payment.—(i) Where 
the contract secured provides for the 
payment in advance on a certain day 
of annual premiums, such clause re- 
quires payment yearly on that date. 
American Bonding Co. v. Kelly, 172 
App. Div. 437, 158 NYS 812 [aff 225 
N. Y. 641 mem, 121 NE 852 mem]. 
(2) A failure of the principal to pay, 
or of the company to demand payment 
of, premiums at any particular time 
cannot be vonstrued as a construction 
by the parties that the premium was 
not to be paid until after commence- 
ment of work under the contract se- 
eured. Rehm v. McCray, 78 Ind. A. 
540, 184 NE 505. 

86. Maryland Fidelity, ete., Co. v. 
Callahan, 98 Kan. 547, 158 P 658. 

87. Maryland Fidelity, ete., Co. v. 
Mansfield, 187 Iewa 1250, 175 NW 528. 

88. Maryland Fidelity, etc., Co. v. 
Mansfield, supra. 

89. Maryland Fidelity, ete., Co. v. 
Mansfield, supra. 

90. American Fidelity 
Leahy, 189 App. Div. 242, 
511 [aff 233 .N. 
946 mem]. 


Co. Ve 
178 NYS 
Y. 628 mem, 135 NB 


91. Mizell v. Elmore, ete, Con- 
tracting Co., 215 Fed. 88,131 GCA 396. 
92. Mizell v. Hilmere, ete, Con- 


tracting Co., supra. 

93. Rehm vy. McCray, 78 Ind. A. 540, 
134 NE 505. 

94. Peay _v. Southern Surety Co., 
141 Ark. 265, 216 SW 722; Southern 
Surety Co. v. Perdue, 134 Ark. 458, 
203 SW 576; American Surety Co. vy. 
Shea, 5 La. A. (Orleans) 100; Nation- 
al Surety Co. v. Stallo, 226 N. Y. 707, 
123 NE 880. 


Hor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


mye o. 
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from the contract secured does not release him from 
his agreement to pay premiums.?®> Where, by rea- 
son of a default by the obligee, the principal ceases 
performance of a contract secured by the surety 
company, he may notify the surety company that 
the bond is no longer needed,®® and thus terminate 
his liability for future premiums.®7 A usual pro- 
vision in agreements for the payment of premiums 
is that the liability therefor shall continue until writ- 
ten evidence of the company’s discharge from lia- 
bility on the bond be furnished it,®* but such pro- 
vision is inapplicable where the surety company it- 
self acts in terminating its liability.°® Discharge 
of the surety is, however, a defense to a suit for a 
premium due on a surety bond,! even though the 
surety had not been notified of the discharge.? The 
failure of the obligee to perform the contract. se- 
cured does not affect the principal’s liability for 
premiums where all the parties treat the bond as 
continuing.* 

Recovery back of unearned premium. The mere 
fact that a surety company is in the hands of re- 
ceivers and that the principal has been obliged to 
give new bonds does not entitle the principal to re- 
cover against the receivers the amount of unearned 
-premiums.* 


Actions for premiums.® If the company has in- 


[a] Thus (1) where the annual 
premium was six hundred and fifty] 132 NW 729. 
dollars, but the surety was discharged [a] 


after five months, he could recover 
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Surety Co. v. Musselman, 90 Nebr. 58, 


Issues, proof, and variance.— 
(1) An allegation in an affidavit of 
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curred lability upon the promise of consideration, 
it can bring suit to recover it.® 

[§ 538] D. Reinsurance. Since a surety compa- 
ny’s business is that of an insurer,” and the com- 
pany is an insurance company,* the doctrines ap- 
plicable to reinsurance generally® apply to surety 
companies.'° Thus, the rule applicable to reinsur- 
ance contracts generally, that, where the reinsurer 
assumes the risks of the reinsured and becomes sub- 
stituted to its contracts, the original insured may 
recover directly from the reinsurer,!! applies to such 
contracts of reinsurance between, surety compa- 
nies.17 Where, by terms of the reinsurance con- 
tract, the reinsurer company agreed to be liable for 
defaults after a certain time on all bonds on which 
no- written notice of claim was received before a 
certain time, and, under another clause, the original 
surety company agreed that there was no default 
known to its officers, the fact. that the latter clause 
was not true as to a certain bond does not except 
such bond from the reinsurance contract,!3 particu- 
Jarly where the evidence of such knowledge of an 
officer is insufficient.14 

[§ 539] E. Foreign Companies.t° Under consti- 
tutional or statutory provisions, a surety company 
created in one state may transact business in an- 
other state*® on compliance with the laws of the 
pletion of the contract (Title Guar- 
anty, etc., Co. v. Ley, 238 Mass. 113, 


130 NE 73) (3) and of a waiver of a 
right to premium after the date of the 


only five twelfths of six hundred and 
fifty dollars or two hundred and sev- 
enty dollars and eighty-three cents. 
American Surety Co. v. Shea, 5 La. A. 
(Orleans) 100. (2) Upon abandon- 
ment of the contract secured and no- 
tice thereof to the surety company’s 
agent, liability on the contract having 
ceased, the company is not entitled tc 
payment of premiums for an addi- 
tional year (Southern Surety Co. v. 
Perdue, 134 Ark. 458, 203 SW 576), 
(3) even though a provision of the 
bond required notice and proof-of the 
termination of liability to be filed 
with the home office (Southern Surety 
Co. v. Perdue, supra). (4) A surety 
company is not entitled to premiums 
for periods subsequent to the period 
during which the defaults occurred 
merely because the liabilities growing 
out of the defaults were not settled 
for several years. Peay v. Southern 
Surety Co., 141 Ark. 265, 216 SW 722. 

95. Rehm v. McCray, 78 Ind. A. 
540, 134 NE 505; National Surety Co. 
v. Stallo, 171 App. Div. 206, 156 NYS 
988. 

96. Southern Surety Co. v. Perdue, 
134 Ark. 458, 203 SW 576. 


97. Southern Surety Co. v. Perdue, 
supra. 
. 98. See cases infra notes 99-4. 

99. National Surety Co. v. Stallo, 


171 App. Div. 206, 156 NYS 988. 

1. Wright v. Maryland Fidelity, 
etc., Co., 29 F. (2d) 641; Poe v. Cam- 
eron, 130 Minn. 15, 153 NW 129; Mary- 
land Casuaity Co. v. Bower, 70 Pa. 
Super. 304. é ; 

2. Wright v. Maryland Fidelity, 
etc., Co., 29 F. (2d) 641; Poe v. Cam- 
eron, 130 Minn. 15, 153 NW 129. 

[a] Rule applied where the surety 
company was discharged through 
change in the contract. Poe v. Cam- 
eron, 130 Minn. 15, 153 NW 129. 

3g. American Bonding Co. v. Kelly. 
172 App. Div. 437, 158 NYS 812 [aff 
925 N. Y. 641 mem, 121 NE 852 mem]. 

4 Barber Asphalt Pav. Co. v. Poe, 
139 Md. 332, 115 A 24. ’ 

5. Actions for insurance premi- 
ums generally see Insurance §§ 757, 
V5. 

Rights of surety as to consideration 
for undertaking generally see supra 
§ 433 


6. U.S. Fidelity, ete. Co. v. Feld- 
er, 105 Miss. 683, 62 S 236; American 


, 


defense that after the execution of the 
bond the liability was increased with- 
out cancellation of the bond or in- 
crease of premium raises no issue of 
fact (Massachusetts Bonding, etc., Co. 
Veeebillips Co; e230 li vA- 3388) (eas 
to the right to prorate premiums 
(Massachusetts Bonding, etec., Co. v. 
Phillips Co., supra). (3) An allega- 
tion in the affidavit of defense that 
the bond was unenforceable because 
the contract secured was invalid for 
failure of the principal to conform 
to state laws as to foreign corpora- 
tions raises no issue of fact where the 
principals are estopped to deny their 
citizenship in such state (Massachu- 
setts Bonding, etc., Co. v. Phillips Co., 
supra) (4) and the parties have re- 
ceived the benefit of the bond (Massa- 
chusetts Bonding, ete., Co. v. Phil- 
lips Co., supra). 

[b] Admissibility of evidence.— 
(1) Where printed directions on an ap- 
plication blank for a bond required all 
blanks to be filled, it was not improper 
to hear testimony that a blank as to 
the amount of premium was not filled, 
as tending to show that it was not 
regarded as being applicable to the 
character of bond for which applica- 
tion was made. Southern Surety Co. 
v. Perdue, 134 Ark. 458, 208 SW 576. 
(2) Waiver by the surety company of 
the right to recover premiums may be 
proved by express declaration or by 
such a course of acts and conduct as 
to induce a belief that it was intended 
to be waived. Title Guaranty, etc., 
Co. v. Ley, 238 Mass. 113, 130 NE 73. 
(3) In an action for renewal premi- 
ums against the principal on a bond 
conditioned on the proper perform- 
ance of a certain contract, where the 
defense is that the principal’s duties 
thereunder have been fully performed, 
the contract is admissible in evidence 
for the purpose of showing what du- 
ties should be performed by the prin- 
cipal. Maryland Fidelity, ete., Co. v. 
Mansfield, 187 Iowa 1250, 175 NW 528. 

[c] Weight and sufficiency of evi- 
dence.—LHEvidence has been held suffi- 
cient: (1) To show waiver of clause 
that the liability should continue un- 
til an order released the company 
from liability on the bond. 
Surety Co. v. Vinton, 224 Mass. 337, 
112 NE 954. (2) To support findings 
of waiver of written notice of com- 


American’ 


actual completion of the work under 

the contract secured (Title Guaranty, 

Cte Con Va leva SUDra)s 
[d] Question of law and fact.—(1) 

Question of waiver of right to recov- 

er premiums from principal is one of 

fact. Title Guaranty, etc., Co. v. Ley, 

238 Mass. 113, 130 NE 73. (2) Wheth- 

er evidence offered to prove perform- 

ance was conclusive within the mean- 
ing of a contract requiring a party to 
produce satisfactory written and con- 
clusive evidence thereof is for the ju- 

ry (Maryland Fidelity, ete., Co. v. 

Mansfield, 187 Iowa 1250, 175 NW 

528), (8) but whether the evidence in 

such case complied with the require- 

ment that it be in writing is a matter 
for the court to decide (Maryland Fi- 
delity, etc, Co. v. Mansfield, supra 

[holding, in action for premiums, re- 

quirement satisfied]). 

7. See supra § 535. 

8. See supra § 535. 

9. See Insurance §§ 715-756. 

10. See cases infra this section. 

11. See Insurance § 736. 

LZ Usisy vi. werent, 2o0 edhunamlun 
American Bonding Co. v. Americam 
Surety Co., 127 Va. 209, 103 SH 599. 

13. National Surety Co. v. U. S., 
256 Fed. 77, 167 CCA 3819 [app dism 
retin S. 590, 40 SCt 393, 64 L. ed. 
(003) ae 

14. National Surety Co. v. U. S., 
supra. e 

15. Foreign companies as sureties 
on: 

Appeal bond see Appeal and Error § 
1195. ; 

Bond of personal representative see 
Executors and Administrators §§ 
201, 1074 note 3 [a]. 

Sequestration bond see Sequestration 
[35 Cye 1401]. 

Regulation as impairing obligation 
of contract see Constitutional Law § 
662. 

What constitutes doing business in 
state generally see Corporations §§ 
3976-3999. 


16. See constitutional and statu- 
tory provisions; and cases infra this 
note. 

[a] In California, under Code Civ. 
Proc. § 1056, giving the insurance 


commissioner the same power as to 
surety companies as in other cases 
and requiring similar statements and 
certificates, and Pol. Code § 616, pro- 
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latter state.17 


written power of attorney some 


within the jurisdiction as agent to receive service 
of process on the company,?® and usually the stat- 
ute requires a deposit of money, securities, or bond.*° 
When foreign surety companies are governed by 
special regulations, the general law pertaining to 
foreign corporations is not applicable to them.?? 
If a foreign company has complied with the require- 
ments of the law, it is not necessary to state in a 
bond which it signs that it is authorized to trans- 
act business in the state,** and the validity of the 
execution of its contracts is governed by rules ap- 
plicable to the execution of corporate contracts gen- 


erally.” 


Foreign company as sole surety. Statutes permit- 
ting surety companies to become a sole surety** do 
not apply to a foreign surety company where no 
such power is found in its charter,?° even though 
it holds a certificate of a state official of such au- 


hibiting the issuance of a certificate 
to a foreign insurance company until 
the company has filed with the com- 
missioner the name and residence of 
an agent in the state, where the com- 
pany has complied with the require- 
ment, it may transact business within 
the state. Gutzeil v. Pennie, 95 Cal. 
598, 30 P 836. 

[b] In Connecticut, under Pub. 
Acts (1885) p 469, authorizing corpo- 
rations of other states organized to 
be sureties upon obligations of per- 
sons or corporations to do business in 
the state, a foreign corporation may 
become a surety in the state. Love- 
joy v. Isbell, 70 Conn. 557, 40 A 531. 

{[c] In Hawaii, under L. (1917) Act 
No. 115, § 54, every surety company, 
either domestic or foreign, could be- 
come surety on any bond required by 
law provided it had complied with re- 
quirements of licenses. Matter of 
Law, 26 Hawaii 236. 

{d] In Pennsylvania (1) the act of 
1895 (P. L. p. 3438) recognizes the 
right of a foreign surety company to 
do within the state any business au- 
thorized by their charter (Hmery v. 
Pennsylvania, etc., R. Co., 31 Pa. Co. 
636; In re Altoona, etc., R. Co.’s Bond, 
24 Pa. Ca. 561), (2) but this right does 
not extend to every _bond (In re Al- 
toona, etce., R. Co.’s Bond, supra), (3) 
and a foreign surety company cannot 
become surety for a railroad company 
on aland damage bond (In re Altoona, 
ete., R. Co.’s Bond, supra). 

e] In South Carolina, under Civ. 
Code (1912) § 2724, a foreign compa- 
ny is authorized to do business in the 
state only by the consent of the goy- 
ernor, the insurance commissioner, 
and the secretary of state on condi- 
tion that the laws regulating foreign 
insurance companies are complied 
with. Equitable Surety Co. v. Illinois 
Surety Co., 108 S. C. 364, 94 SH 882. 

{f] In Texas (1) under L. (1897) ¢ 
165, a foreign corporation may become 
a surety on’ a bond provided it first 
complies with the law as to doing 
business in the state (Less vy. Ghio, 
(Civ. A.) 49:SW 635 [rev on other 
grounds 92 Tex. 651, 51 SW 502]), (2) 
and the statute is not restricted by a 
previous act giving the right only to 
domestic corporations, the laws being 
cumulative and not in conflict (Less 
v. Ghio, 92 Tex. 651, 51 SW 502). 

17. cyte OE v. Stuart, 121 La. 629, 
465 6 

Heese of foreign corporation’s fail- 
ure to comply with statutory require- 
ments generally see Corporations §§ 
4000-4028. 

Effect of noncompliance with regu- 
lations of state by foreign insurance 
company see Insurance § 30. 

18. See statutory provisions. 

19. Turner vy. Eranklin, 10° Aniz: 


EE I CIEE PRE SS Rel a ee Se Se se eS ee eee eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Thus statutest® usually provide that 
a foreign surety company must first appoint by 


\ 
PRINCIPAL AND SURETY 


person residing 


rule?’ applies.?® 


statute.®? 


justifying, 
utes have been 
188, 85 P 1070; 


CEM le DOSE UBD Ak 
Stewart, 31 Ind. 


‘Gutzeil v. Pennie, 95 
836; Barricklow v. 
A. 446, 68 NE 316. 

{a] Failure of agent of foreign 
surety company to deposit in the 
clerk’s office of the county the power 
of attorney under which he acts, as 

required by statute, does not render a 

bond given by him invalid. Barrick- 

res v. Stewart, 31 Ind. A. 446, 68 NE 

[b] Filing of the requisite desig- 
nation of an agent with the insurance 
commissioner is sufficient even though 
foreign corporations generally must 
file such designation with the secre- 

tary of state. Gutzeil y. Pennie, 95 

Cal.598, 30 P 836. 


20. See statutory provisions; and 
cases infra this note. 
[a] In Pennsylvania statute of 


June 26, 1895, requiring deposit of se- 
ecurities by surety companies with the 
insurance commissioner, relates sole- 
ly to foreign companies. In re Surety 
Bonds, 4 Pa. Dist! 669, 17 Pa. Co. 101. 

[b] Interest on deposit.—A statute 
allowing a surety to collect interest 
on bonds deposited to obtain a license 
to do business until failure to pay a 
liability is ascertained by an agree- 
ment of the parties or by a judgment 
of the court, when construed with 
other sections, means a judgment by 
the courts of the state. Hopkins vy. 
Com., 129. Va, 137,105 SH 673: 

[c] Lien on deposit.—A_ statute, 
giving a lien upon securities deposited 
by a foreign surety company to any 
eitizen interested in the performance 
of any obligation of the company, has 
been construed to apply only to obli- 
gations established by judgment of_a 
court within the state and not to ap- 
ply in favor of one who has obtained 
a judgment against the company ina 
federal court as to a bond executed 
outside of the state. Hopkins v. Com., 
129 Va. 137, 105 SE 6738. 

Deposit of money or securities or 
bond by foreign insurance company 
see INsurance § 28. 

Deposit of securities by foreign cor- 
poration see Corporations § 3966. 

21. Gutzeil v. Pennie, 95 Cal. 598, 
30 P 836; Barricklow v. Stewart, 31 
Ind. A. 446, 68 NH 316; Moffet v. Koch, 
LOS a. ss 1081) Sv40e Sy wells: ae, U.S: 
Fidelity, etc., Co., 160 Mich. 213, 125 
NW 57. 

[a] Statute defining qualification 
of personal sureties does not govern 
surety companies. Moffet v. Koch, 106 
La. 371, 31.8 40: 

[b] In Arizona, under Civ. Code 
(1901) ec 1 tit 8 par 418, providing that, 
upon the foreign surety company’s 
failure to pay a final judgment against 
it on a recognizance, stipulation, bond, 
or undertaking, from which no appeal 
has been taken, for thirty days after 


[$§ 539-540 


thority to be sole surety;?* but where the charter. 
of a foreign surety company provides that it may 
execute such bonds and it has complied with the 
state laws, or a statute so provides,?* the general 


Penalties are often imposed by statutes?® for vio- 
lations of state laws regulating surety companies. 
Thus, where a statute imposes a penalty against any 
person or corporation accepting a surety company 
as security when the company has not comphed with 
the state regulations and against any agent who 
has solicited business for the company or acted as 
agent therefor, the penalty is recoverable only by a 
suit in the name of the state,?4 and not against one 
who is not an agent within the specification of the 


[§ 540] F. Justification by Surety Company.?* 
While surety companies are sometimes permitted to 
become sureties on bonds and undertakings without 
under statutes so providing,?* which stat- 


determined to be constitutional,?® 


rendition of the judgment, it shali 
forfeit all right to do business, the 
governor has no authority to revoke 
the company’s license. Sandoval v. U. 
S. Fidelity, etc.,.Co., 12 Ariz. 348, 100 
P 816 [rev on other grounds 223 peck 
227, 32 SCt 298, 56 L. ed. 415]. 

22. Clopton vy. Goodbar, (Tex. Civ. 
A.) 55 SW 972. 

23. See case infra this note. 

[e] Foreign surety company may 
sign by the second vice president and 
the assistant secretary, with the cor- 
porate seal affixed. Gutzeil v. Pennie, 
Jd Call o9 ss 30) Pass b. 

Execution of contracts by corpora- 
tions see Corporations §§ 453622 2552. 

24. See supra § 536 

257 bere Philadelphia, ete., BR. Co:ts 
Bond ole aw ©Os 640. 

26. In re Philadelphia, etc., R. Co.’s 
Bond, supra. 


27. See charter and statutory pro- 
visions. 

28. See supra § 536. 

29. Fox v. Hale, etce., Silver Min., 
€o.,, 97 ‘Cal. 353; 32 PP. 4¢6s Wmery wv. 
eam a etc., Ra Cos 15 Pa. Dist. 

30. See statutory provisions. 

31. Davis v. Pullman Co., 84 Tex. 
Civ. A. 621, 79 SW 635. 

32. Davis v. Pullman Co., supra. 

33. Justification on: 


eee bond see Appeal and Error § 
2 13) 
Appeal bond in justices court see 

Justices of the Peace § 448. 

Bail bond in criminal proceeding see 
Bail § 262. 

34. ens statutory provisions; 
cases infra this note, 

fa] In Michigan d). Pub. Acts 
(1895) No. 266 § 2, providing that it 
shall be lawful for the court, officer, 
or person who is authorized or re- 
quired by law to approve a bond of a 
surety company to accept and approve 
a bond with but one surety, is permis- 
sive only (Schmitt v. Clinton, 111 
Mich. 99, 69 NW 153), (2) and, even 
in view of § 4, providing that the cer- 
tificate of the insurance commission- 
er shall be conclusive proof of the 
solvency and credit of such company 
for all purposes, the court is not pre- 
cluded from exercising discretion as 
to the sufficiency of the surety com- 
pany (Schmitt v. Clinton, supra). 

[b] In Minnesota Gen. Le (18838) ¢ 
107, amended by Gen, L. (1885) © 3 § 
NG providing that it shall be lawful 
for any trust company to become sole 
surety upon any bond, where such 
bond is required, without justification 
or qualification, is merely permissive 
and not mandatory. State v. Henne- 
pin County Dist. Ct., 58 Minn. 351, 59 
NW 1055. 

35. See cases infra this note. 

[a] In Montana Code Civ. Proc. §§ 


—— 


and 


‘ § 540) 


it is usually provided by statute®® or rule of court3? 
that such a company shall be required to justify,?® 
Unless otherwise provided,*° 
justification by a surety company is made in the 
same manner as by any other surety.*! 
appear on such justification that the surplus assets 
of the company are equal to the amount of its un- 


where excepted to.?° 


*PRINCIPAT, BENEFICIARY.! 
PRINCIPAL CHALLENGE.? 
PRINCIPAL CONTRACTOR.? 
PRINCIPAL DEFENDANT.‘ 
PRINCIPALLY.® 
of which is oftentimes uncertain 


It has been defined as meaning, in the principal or 


chief place; above all; chiefly.’ 
PRINCIPAL OFFICER.’ 
PRINCIPAL SOUTIEN.?® 
PRINCIPAL SUM.?° 


PRINCIPIA PROBANT, NON PROBANTUR.!* 


PRINCIPIIS OBSTA.?? 


A relative term, the meaning 


PRINCIPAL AND SURETY—PRINCIPLE 


dertaking.*? 


It should 
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Such a showing does not, however, 
absolutely require approval and acceptance; nae but 
sufficient facts must be presented by the objections 
to overcome the presumption of solvency before a 
refusal to approve can be justified.*4 
utes,#* the certificate of authority of a surety com- 
pany is sufficient evidence of its authority.4® 


Under stat- 


PRINCIPIUM EST POTISSIMA PARS CUJUS- 


QUE REI.*4 


PRINCIPLE.1*® 


An equivocal term; it may de- 


note either the radical elementary truths of a sci- 


and indefinite.® 


ence, or those consequential axioms which are found- 
ed on radical truths, but which are used as funda- 
mental truths by those who do not find it expedient 
to have recourse to first principles.'® 


It has been 


defined as the cause, source, or origin of anything ;17 


foundation ;18 


a fundamental froth; ou 


a general 


trpbh2o ground oo Le alan comprehending many sub- 


ordinate truths; 


as the principles of morality, of 


law, of government, etc.;** it has also been defined 


PRINCIPIORUM NON EST RATIO." 


1900, 1901, authorizing a surety com- 
pany to become sole surety on bonds 
or undertakings required or author- 
ized by law without an affidavit of 
qualification required of other corpo- 
rations and persons, is not unconsti- 
tutional as a special law granting to 
corporations of a particular class spe- 
cial and exclusive privileges or as 
regulating the practice in courts of 
justice. King v. Pony Gold Min. Co., 
24 Mont. 470, 62 P 783. 

[b] In Pennsylvania (1) the act 
of 1895 (P. L. p 343), which in effect 
provides that a foreign corporation, 
after depositing a fund as specified in 
trust for creditors and obtaining a 
certificate of the insurance commis- 
sioner to such effect, may demand to 
be accepted as sole surety, iS uncon- 
stitutional so far as attempting to 
control the discretion of the orphans’ 
court (Matter of American Banking, 
CECT COs 4b ae Distt 5G OL baa LCo- 
274), (2) since the legislature cannot 
dictate to a court as to the sufficiency 
of a security or give such power of 
decision to an officer having no recog- 
nition under the constitution or confer 
on him a right to decide questions of 
law (Matter of American Banking. 
etc., Co., supra). 


36. See statutory provisions. 
37. See cases infra this note. 
[a] In Pennsylvania Ct. Rules, 


rule 29a, requiring an affidavit of suf- 
ficiency from a surety, applies to a 
foreign surety company. In re Penn- 
sylvania R. Co.’s Bond, 31 Pa. Co. 537; 
Emery v. Pennsylvania, etc., R. Co., 15 
Pa. Dist. 149. See In re Philadelphia, 
etc., R. Co., 28 WklyNC 117: (where 
the court said that, while the offer of 
a corporation to become security is 
only to be approved where satisfac- 
tory to the court, the court must de- 
cline to establish a precedent impos- 
sible to follow by examining the as- 
sets of the corporation, but would 
prefer that the parties settle the mat- 
ter by agreement). 


38. Keefe v. Los Angeles County 
Super.) Ct.023) Cal. A. |750;) 139) P89: 
39. Haines v. Hein, 67 App. Div. 


389, 73 NYS 298. 

Justification of surety company on 
appeal bond upon exception or objec- 
tion see Appeal and Error § 1207. 

40. See cases infra this note. 

[a] A statutory mode of justifica- 
tion (1) prescribed for a surety com- 
pany is not exclusive (Haines v. Hein, 
67 App. Div. 389, 73 NYS 293), (2) as 
the statute cannot be deemed to im- 
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ply that the company must possess 
all the qualifications required of sure- 
ties (Marle v. Earle, 49 N. Y. Super. 
57, 6 NYCivProec 171 note), (3) testi- 
mony of an officer having knowledge 
of its financial condition being suffi- 
cient (Haines v. Hein, supra); (4) but 
a mere certified copy of the company’s 
annual report is insufficient (Haines 
vy. Hein, supra). 

41. Earle v. Earle, 49 N. Y. Super. 


Ewe 

Justification by sureties generaliy 
see supra § 65. 

. Kox v. Hale, etc., 
Coul9% (Cali 353; 32° P.446:; 

43. Earle v. Earle, 49 N. Y. Super. 
57, 6 NYCivProc 171 note. 

[a] Itis duty of the court to exer- 
cise its discretion jin each particular 
case as to whether the actual state- 
ment given justifies the approval of 
the undertaking. Earle v. Earle, 49 
N. Y. Super. 57, 6 NYCivProc 171 note. 

44. Matter of Keogh, 22 Misc. 747, 
50 NYS 998. 

45. See statutory provisions. : 

46. Gutzeil v. Pennie, 95 Cal. 598, 
30 P 836; Emery v. Pennsylvania, etc., 
R. Co., 15 Pa. Dist. 149; Germantown 
Trust Co. v. Whitney, 19 S. D. 108, 102 
NW 304; Romine v. Howard, (Tex. 
Civ. A.) 93 SW 690. 

[a] Certificate of approval (1) 
need not show the authority of the 
corporation to execute the bond (Ger- 
mantown Trust Co. v. Whitney, 19 S. 
D. 108, 102 NW 304), (2) and it need 
not be annexed to or made a part of 
the undertaking (Germantown Trust 
Co. v. Whitney, supra) (3) or of the 
document of approval (Germantown 
Trust Co. v. Whitney, supra). 

[b] Presumption.—(1) A certifi- 
cate of the insurance commissioner 
that a surety company is entitled to 
transact business in the state raises 
the presumption that it has complied 
with the requirements of the statute. 
Gutzeil v. Pennie, 95 Cal. 598, 30 P 836. 
(2) In the absence of an affirmative 
showing to the contrary, that the cer- 
tificate of authority was produced be- 
fore the clerk approving the bond will 
be presumed. Germantown Trust Co. 
v. Whitney, 19 S. D. 108, 102 NW 304. 

1.° See Beneficiary 7 C. J. p 1134 
note 5 [c]. 

2. See Juries § 396 text and notes 
D293. : 
3. See Principal 49 C. J. p 1349. 
4 See Principal 49 C. J. p 1349. 

5. See Principal 49 C. J. p 1348. 
“Principally engaged” in manufac- 


Silver Min. 


turing or mercantile pursuits see 
Bankruptcy § 94; Engage 20 C. J. p 
1259 note 19. 

6. State v. Levitan, 190 Wis. 646, 
210 NW 111, 118, 48 ALR 434. 

7. Century D. 

8. See Principal 49 C. J. p 1349. 

9. See Principal 49 C. J. p 1349. 

10. See Principal 49 C. J.p 1349. . 

11. A maxim meaning “Principles 
prove, they cannot themselves be 
proved.” Morgan Leg. Max. 

12. A maxim meaning ‘‘Withstand 
beginnings.” Black L. D. 

13. A maxim meaning “‘There is no 
reasoning of principles.’ Peloubet 
Leg. Max. [cit Price v. Mascoll, 2 
Bulstr. 238, 239, 80 Reprint 1089]. 

14. A maxim meaning “The begin- 
ning is the most powerful part of a 


thing.” Bouvier L. D. [cit Lampet’s 
oo. 10 Coke 46b, 49a, 77 Reprint 
15. “Conscience” distinguished see 


Conscience 12 C. J. p 511 note 61 [cl]. 

“Principle” in patent law see Pat- 
ents § 24. 

16. Boulton v. Bull, 2 H. Bl. 463, 
478, 126 Reprint 651. 

17. Wesbster D. [quot Peo. v. 
Stewart, 7 Cal. 140, 143]. 

18. Webster D. [quot Peo. v. Stew- 
art, supra]. 

19. Le Roy v. Tatham, 14 How. 
(U. S.) 156, 14 Ll. ed. 367 [quot Den- 
ning Wire, ete., Co. v. American Steel, 
ete; Co.,. 169 Hed. 793, 796s 95N CCA 
259]; Singer v. Walmsley, 22 F. Cas. 
No. 12,900, 1 Fish. Pat. Cas. 558. 

20. Webster D. [quot Peo. v. Stew- 
art, 7 Cal. 140, 143]. 

“A ‘principle’ denotes a general 
guiding rule and has no reference to 
specific directions, which vary ac- 
cording to the subject-matter.” Mc- 
pees v. Frearson, 91 L. J. K. B. 365, 

66. 


21. Webster D. [quot Peo. v. Stew- 
art, 7 Cal. 140, 143]. 

22. Webster D. [quot Peo. v. Stew- 
art, supra]. 

[a] Term may mean a mere ele- 
mentary truth, but it may also mean 


constituent parts. Hornblower  v. 
Boulton, 8 T. R. 95, 106, 101 Reprint 
1285. 


{[b] As used in specification of er- 
ror that commissioners in condemna- 
tion proceedings adopted an errone- 
ous principle in assessing damages, 
the term is inapplicable to a mistake 
of fact. ‘“‘We speak of a principle of 
law, or a principle of ethics, as mean- 


(Principal Beneficiary-Prisoner inclusive). 
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as a motive;?* an original cause;?4 that from which 
a thing proceeds, as the principle of motion, the prin- 
ciples of action;*° that which supports an assertion, 
an action, or a series of actions, or of reasoning.”® 

Phrases: “Decide the controversy upon the prin- 
ciples of justice and good faith,”?" “principle of 
practice,”?’ “principle of the Constitution,”?® “prin- 
ciples and usages of banking,”®° “principles of ag- 
riculture,’*! “the principles established for state 
taxation,’’** “the principles involved in the cause,”*? 
“the principles of the eause.’”’?4 ° ; 

PRINT.?> [§ 1] A. In General. A word haying 
a varied meaning in different connections, depend- 
ing on the context.*® 

[§ 2] B. As a Noun. Anything printed;37 a 
figure made by impression ;?® the impression made ;*° 
an impression from an engraved plate;#® an im- 
pression of figures, characters, or letters;*+ letters ;** 
the letters in a printed book;4’ a line, character, 
figures, or indentation made by the pressure of one 
body or thing upon another;** a mark, form, char- 
acter;*° a mark made by impression;*® a mark or 
form made by impression or printed;#* a publica- 
tion or published writing ;*® a stamp;*® that which, 
being impressed, leaves” its form, as a cut in wood 


ing a ‘tenet’ of the science; but we 40. Webster 


or metal, to be impressed on payper.>° 


PRINCIPLE—PRINT 


Also, an en- 
graving;°! impressions on paper, or engravings on 
copper, steel, wood, or stone, representing some par- 
ticular subject or composition, and which may be 
either colored or unecolored;°? a picture impressed 
upon an engraved surface, ete.;°> a picture, some- 
thing complete in itself, similar in kind to an en- 
eraving, cut, or photograph.®* And, also, a fabric 
printed by stamping;°® a printed cloth.®° 

Ready prints. Partly printed papers supplied to 
country newspapers.°** 

[§ 3] C. As a Verb.®® To cause to be printed ;*? 
carry or send forth in print;®°® to copy or take off 
the impress of ;°t to cover with figures by a press 
or something analogous tosit;®2sasitto print calico, 
ete.;°° to form an impression upon;** to impress 
letters, figures, and characters, by types and ink of 
various forms and colors, upon paper of various 
kinds, or some such yielding surface;*® impress 
with transferred characters or delineations by the 
exercise of force, as with a press or some other me- 
chanical agency;°® to make an impression with 
inked type;°* to mark by pressure;®® to multiply 
by the press, as to print newspapers, handbills, books, 
pictures, and the like;*® obtain the printing or pub- 


Worcester D. [ce] “Print, cut, and ergraving” in 


never speak of a ‘principle’ of fact.” 
New Jersey R., etc., Co. v. Suydam, 
MGONG eed, 25, (605 

23. Le Roy v. Tatham, 14 How. 
(U.'S.) 156, 14 L. ed. 367 [quot Den- 
ning Wire, ete., Co. v. American 
Steel, etc., Co., 169 Fed. 793, 796, 95 
CCA 259]; Singer v. ‘Walmsley, 22 F. 
Cas. No. 12,900, 1 Fish. Pat. Cas. 558. 

24. Le Roy v. Tatham, 14 How. (U. 
S.) 156, 14 L. ed. 367 [quot Denning 
Wire, ete., Co. v. American Steel, etc., 
Co., 169 Fed. 793, 796, 95 CCA. 2591]; 
Singer v. Walmsley, 22 F. Cas. No. 
12,900, 1 Fish. Pat. Cas. 558. 

25. Webster D. [quot 
Stewart, 7 Cal. 140, 143]. 

26. Wichst ex D. [quot Peo. v. Stew- 
art, supra]. 

27. Seely v. State, 11 Oh. 501, 506. 

28. McCreagh vy. Frearson, 91 Tt 
Dik DIL OO, a00. 

29. In re Raio, 3 F. (2d) 78. 

30. McLean, v. Lafayette Bank, 16 
F. Cas. No. 8,886, 38 McLean 587, 597. 

31. Hemler v. Richland Parish 
School Bd., 142 La. 133, 76 S 585, 587. 

32. Ellis v. Atlantic Coast Line R. 
Co., 68 Fla. 160, 66 S 1005, 1007. 

83. Warner v. Hogin, 148 Miss. 
562, 114 S 347, 348. 

34. Lee v. Lee, 142 Va. 244, 128 SE 


Peo. v. 


524, 527; Johnson v. Mundy, 123 Va. 
730, 97 SE 564. 

35. See Printer post; Printing 
post. 

Prints: 


Copyright of see Se hae ee and Lit- 

erary Property § 1 
Libelous see BAS Libel 

Slander §§ 169-191. 
Lithographic see 38 C. J. p 68 note 

44 [a]. 

Obscene see Obscenity §§ 16-22. 

36. In re Publication of Docket, 
232 SW 454, 455 [overr and adopt dis. 
op. 266 Mo. 48, 187 SW 1174]. See 
Forbes Lith. Mfg. Co. v. Worthington, 
25 Fed. 899, 900 (where it was said: 
“The word ‘print’ has a wide range of 
signification’”’). 

87. Webster D.; Worcester. D. 
[both quot Yuengling v.. Schile, 12 
Fed. 97, 107, 20 Blatchf. 452]. 

38. Worcester D. [quot Arthur v. 
Moller, 97 U.S. 365,.368, 24 L. ed. 
1046; Murphy v. Collector of Cus- 
toms, 10 Philippine 292, 297]. 

39. Webster D.; Worcester D. 
[both quot Yuengling v. Schile, 12 
Fed. 97, 107, 20 Blatchf. 452]. 


and 


{both quot Yuengling vy. Schile, su- 
pra]. 

“Impression” see 31 C. J. p 75. 

41. U.S. v. Harman, 38 Fed. 827, 
828. ¢ 
42. U.S. v. Harman, supra. 

“Letters” see Letter 36 C. J. p 992. 

43. Webster D.; Worcester D. 
[both quot Yuengling v. Schile, 12 
Fed. 97, 107, 20 Blatchf. 452]. 

44. Webster D. [quot Arthur v. 
Moller;’ 97 U.. S. 365, 368, 24 LL. ed. 
1046; Murphy v. Collector of Cus- 
toms, 10 Philippine 292, 297]. 

[a] In its broader sense it may be 
an impression of either figures, char- 
acters, or letters... In the more com- 
mon sense it is used as applicable to 
letters. U.S. v. Harman, 38 Fed. 827, 
829. 


45. Worcester D. [quot Arthur v. 
Moller, 97 U. S. 365, 368, 24 L. ed. 
1046; Murphy v. Collector of Cus- 
toms, 10 Philippine, 292, 297]. 

46. Webster D. [quot Arthur v. 
Moller, 97 U.. S. $65, 368," 24 L.. ed. 
1046: Murphy v. Collector of Cus- 
toms, 10 Philippine 292, 297]. 

47. Webster D.; Worcester D. 
[both quot Yuengling v. Schile, 12 
Fed. 97, 107, 20 Blatchf. 452]. 

48. U.S. v. Warner, 59 Fed. 355, 
356. 

“Publication” see post. 

49. Webster D.; Worcester D. 
[both quot Yuengling v. Schile, 12 
Fed. 97, 107, 20 Blatchf. 452]. 

“Stamp” see [386 Cyc 814]. 

50. Webster D.; Worcester D. 
[both quot Yuengling v. Schile, 12 
Fed. 97, 107, 20 Blatchf. 452]. 

51. Wood v. Abbott, 30 F. Cas. No. 
17,938, 5 Blatchf. 325, 328. See En- 
graving 20 C. J. p 1262 note 74. 


52. McElrath Com. D. [quot Ar- 
thur, v.: Moller, 97 70 ..S.. 365, 36s, 124 
L. ed. 1046; Murphy v. Collector of 


Customs, 10 Philippine 292, 297]. 
{a] Similar definition.—‘Impres- 
sions on paper or some substance, of 
engravings on copper, steel, wood, 
stone, ete., representing some particu- 
lar subject or composition.’’? Homan 
Encyc. Com. [quot Arthur vy. Moller, 
U.S. 365, 368, 24 L. ed. 1046; Mur- 


phy v. Collector of Customs, 10 Phil- 


ippine 292, 297]. See also McCulloch 
Dist. Com. 

{[b] Playing cards printed in col- 
ors.—Richardson v. Miller, 20 F. Cas. 
NO id, 794. 


Copyright Act as applying only to 
pictorial illustrations or works con- 
nected with the fine arts see Higgins 
v. Keuffel, 140 U.S. 428, 11 SCt 731, 
733, 35 L. ed. 470; U. S. v. Marble, 
14 D.C. 32, 49. 

53. Webster D.; Worcester D. 
{both quot Yuengling v. Schile, 12 
Fed. 97, 107, 20 Blatchf. 452]. 

54. Yuengling v. Schile, supra; 
Ay wane v. Dreyfuss, 2 Fed. 217, 


55. Webster D. [quot Arthur v. 
Moller, 97 U. S. 365, 368, 24 Li. ed. 
1046]. 

56. Webster D. 
Moller, supra]. 

7. Winnipeg Saturday Post, Ltd. 
v. Couzens, 21 Man. 562, 19 WestLR 
25, 26 (they are printed on one side, 
containing reading matter and adver- 
tisements, and blank on the other; 
the blank pages are printed by the 
country newspaper which then dis- 
tributes the whole as an issue of such 
newspaper). 

58. “Embossing” distinguished see 
Emboss 20 C. J. p 494 note 5 [b]. 

59. Century D. [quot In re Mc- 
Donald, 187 Cal. 158, 201 P 110, 111}. 

60. Standard D. [quot In re Mc- 
Donald, svpra]. 

61. Webster Unabr. D. [quot Ar- 
thur v. Moller, 97 U. S. 365, 367, 24 
L. ed. 1046. Murphy v. Collector of 
Customs. 10 ne et 292,297]. 

“Copy” see 13 C. J. p 935. 

62. Webster D. Pee Arthur v, 
Moller, 97 =U. S: 365,867.) 24 te “ed, 
1046; Murphy v. Coliector -of Cus- 
toms, 10 Philippine 292, 297]. 

63. Webster D. [quot Arthur v. 
Moller, 97 U...S..366, 367." 24 Led: 
1046]. 

64. Webster D. [quot Arthur vy. 
Moller, supra; Murphy vy. Collector 
of Customs, 10. Philippine 292, 297]. 

65. Forbes Lith. Mfg. Co. wv: 
Worthington, 25 Fed. 899, 900. 

66. Century D. [quot Acme Coal 
Co. v. Northrup Nat. Bank, 28 Wyo. 
66, 738, 146 P 5938, LRAI915D 1084]. 

67. Matter of Publishing Docket, 
266 Mo. 48, 187 SW 1174, 1175. 

68. Webster D. [quot Arthur v. 
Moller 9 Us Si S00 oO tac la eue 
1046; Murphy v. Collector of Cus- 
toms, 10 Philippine 292, 297]. 

69. Arthur v. Moller, Cy ie BitadS 365, 
367, 24 L. ed. 1046. 


[quot Arthur v. 


FA eS Fe a Ck SNe rE esl tet Pll ie Nett) a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


lication of ;7° to publish;7! to publish a book, ar- 
ticle, music, or the like;7? to put in print, or cause 
to be put in print or issued from the press;7? to 
stamp ;‘* to stamp by direct pressure, as from the 
face of types, plates, or blocks covered with ink or 
pigments ;‘° to strike off an impression or impres- 
sions of, from types, stereotype or engraved plates, 
or the like, by means of a press;** to take an im- 


pression of.77 
Printed circular.7§ 


Printed matter.®° 


way.®? 


70. Century D. [quot In re Mc- 
Donald, 187 Cal. 158, 201 P 110, 111]. 

71. Century D.; Standard D. [both 
In re McDonald, supra]; Bouchier v. 
Lay ena 140 Wis. 648, 1283 NW 132, 

fa] “Print” is familiarly used in 
the sense of ‘publish’? and in that 
sense the word receives recognition 
in many, if not all, of the dictionaries. 
State v. Cronin, 75 Nebr. 738, 742, 106 
NW 986; Nebraska Land, etec., Co. v. 
McKinley-Lanning L. & T. Co., 52 
Nebr. 410, 414, 72 NW 357 [quot In re 
ope ages 8% Calys158,, 201 Boot 0: 

[b] In sense of “publish.’’—(1) 
Where a statute requires the publi- 
cation of a notice of foreclosure in a 
paper “printed” in the county, a com- 
pliance with the law is not shown by 
the certificate that such notice was 
published in a newspaper published 
in the county. A newspaper may be 
published in a county, and yet not 
printed there. A strict compliance 
with the statute must be shown. 
Bragdon v. Hatch, 77 Me. 433, 434,1 A 
140; Blake v. Dennett, 49 Me. 102, 
104. (2) But under a similar statute 
it is held that a notice of judicial sale 
is not invalid because the newspaper 
in which it was inserted, although 
published in the proper county, was 
partly printed outside of such county. 
A®tna L. Ins. Co. v. Wortaszewski, 63 
Nebr. 636, 637, 88 NW 855. (3) This 
doctrine has been upheld in the case 
of notices in actions against nonresi- 
dents. Palmer v. McCormick, 30 Fed. 
82, 88. (4) And so, under a statute 
requiring the proceedings of a city 
council to be published in a newspa- 
per printed and published in such 
city where the contract for publish- 
ing such proceedings was awarded to 
a newspaper, the matter for which 
was composed, set up, and placed in 
form in such city, and then sent to 
another place where the press work 
was done, the papers being then sent 
back to such city from whence they 
are issued to subscribers, it was held 
that this was a compliance with the 
statute. Bayer v. Hoboken, 44 N. J. 
5 Wire Fa 5i Ine les : 

{c] “Publish” distinguished.—‘“The 
word ‘printed’ as used in said section 
(4460) shall mean, and be construed 
to mean, that the mechanical work 
of producing such a newspaper of 
general circulation, that is to say, 
the work of typesetting, and impress- 
ing type on paper, shall have been 
‘performed during the whole of the 
period as designated and required by 
said section. The word ‘published,’ 
as used in said section, shall mean 
and be construed to mean, that such 
a newspaper of general circulation 
shall have been issued from the place 
where it is printed.” Pol. Code § 4463 
{quot Insre Monrovia Evening Post, 
199 Cal. 268, 266, 248 P 1017]. See 
In re Hoyle, 84 Cal. A. 511, 258 P 726, 
PAILS In re Publication Sup. Ct. 
Decket, (Mo.) 232 SW 454, 455 [overr 
266 Mo. 48, 187 SW 1174, 1175 (which 
distinguished ‘‘print” and “pub- 


In its usual acceptance in 
common language, synonymous with “handbill.”79 

In its ordinary meaning, a pa- 
per, or some other like substance, commoniy used 
for the purpose, printed in the ordinary or usual 


PRINT—PRINTING 
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Printed publication.£2 Anything which is printed, 
and without any injunction of secrecy, is distribut- 
ed to any part of the public in any country.*? 

Other phrases: “Printed and published,’’s+ “print- 
ed copy,”®® “printed for sale,”’8* print or “eause to 
be printed,”8? “published ‘in some newspaper print- 
ed in his county.’ 88 

PRINTED CIRCULAR.®® 


PRINTED MATTER.°° 


PRINTER. °? 


lish’’)]. 
“Publish” see post. 
72. Webster D. [quot In re Mc- 


Donald Ast iCaliw1L58) 201" P 110, 11ty. 

73. Standard D. [quot In re Mc- 
Donald, supra]. 

74 Webster Unabr. D. [quot Ar- 
thur v. Moller, 97 U. S. 365, 367, 24 
L. ed. 1046; Murphy v. Collector of 
Customs, 10 Philippine 292, 297]. 

75. Century D. [quot Acme Coal 
Co. v. Northrup Nat. Bank, 238 Wyo. 
66, 738, 146 P 593, LRA1915D 1084]. 

76. Webster D. [quot Arthur v. 
Moller, 97 U. S. 365, 367, 24 L. ed. 
1046; Murphy v. Collector of Cus- 
toms, 10 Philippine 292, 297]. 


77. Webster Unabr. D. [quot Ar- | 
thur v. Moller, 97 U. S. 365, 367, 24 L. | 


ed. 1046; Murphy v. Collector of Cus- 
toms, 10 Philippine 292, 297]. 


78. “Circular” see 11 C. J. p 767. 
79. Peo. v. McLaughlin, 33 Misc. 
691, 693, 68 NYS 1108. And _ see 


Handbill 29 C. J. p 211 note 68 [a]. 

80. Printed matter: 

Construction of see Contracts § 498; 

Deeds § 206; Fire Insurance § 71. 
Customs duties on see Customs Du- 

ties, § 42 note 2. 

81. Forbes Lithograph Mfg. Co. v. 
Worthington, 25 Fed. 899, 900. 

[a] In federal statute imposing 
duty “on all books, periodicals and 
pamphlets, and all printed matter and 
illustrated books and papers’ (1) the 
term “printed matter” refers only to 
articles ejusdem generis with books 
and pamphlets. Forbes Lith. Mfg. 
Co. v. Worthington, 182 U. S. 655, 660, 
661, 10 SCt 180, 33 L.. ed. 453 [aff 25 
Fed. 899]. It does not include: (2) 
Beer mats, consisting of round pieces 
of wood pulp with verses and names 
of beer dealers printed thereon. Hol- 
lender v. U. S., 177 Fed. 594, 595. (3) 
Iron show cards. Forbes Lith. Mfg. 
Co, v. Worthington, supra. (4) Japa- 
nese napkins made of crinkled paper 
and ornamented with designs in col- 
ors, stenciled, stamped, or_ printed 
thereon. Morimura Bros. v. U. S., 172 
Fed. 248. (5) Lace paper, used in 
packing confectionery, etc., decora- 
tively, having names and addresses 
of merchants printed thereon. U.S. 
v. Hensel, 152 Fed. 578, 579. (6) Pa- 
per bags with advertising matter 
printed thereon. Kraut v. U. S., 134 
Wed. 701 [aff 142 Hed. 10387, (1.CCA 
684]. It does include: (7) Chromo 
lithographs printed from oil stones 
upon paper, and known as “decalco- 
manic pictures.” Arthur v. Moller, 
97 U. S. 365, 368, 24 L. ed. 1046. (8) 
Paper used for box tops with trade- 
marks and business names and ad- 
dresses printed thereon. Hamilton v. 
U. S:, 167 Fed. 796, 798, 93°CCA 185. 
(9) Post cards., U. S. v. Deutsch, 178 
Fed. 272, 101 CCA 116 [aff 172 Fed. 


290, 291]; Ringk v. U. S., 164 Fed. 
1021. 
82. “Publication” see post. 


Thacher v. Falmouth, 235 Fed. 
Cottier v. Stimson, 20 Fed. 


83. 
LSA oe 
906, 910. 

{a] “Printed publications” within 
meaning of patent statute include: 


PRINTED PUBLICATION.®1 


The person whose mechanical skill 


has, by means of the type, and printing press, etc., 
stamped upon the paper the words, sentences, and 
ideas of the author. 

PRINTING.9°+ 


[§ 1] A. As a Noun. The act, 


(1) Printed catalogues of manufac- 
turers. Imperial Glass Co. v. Heisey, 
294 Fed. 267, 269. (2) Patent and the 
drawings therein. American Steel 
Fdys. v. Bettendorf Axle Co., 245 Fed. 
STL," | 576. (3) British and French 
patents do not become “printed pub- 
lications” until the enrollment or 
sealing of the complete specifications. 
Barber v. Otis Motor Sales Co., 265 
Fed. 675, 678. ; 

84. In re Hoyle, 84 Cal. 511, 258 
P 726, 727; In re McDonald, 187 Cal. 
A. 158, 201 P 110; Bayer v. Hoboken, 
44 N. J. L. 131, 133;° Bouchier v. 
Hap earad 140 Wis. 648, 123 NW 132, 


85. See cases infra this note. 

[a] Printed copy.—The federal 
statute requiring the filing, with the 
librarian of congress under the copy- 
right laws, of -a printed copy of the 
title of a map is complied with by the 
filing of a copy traced from the 
printed copy through a transparent 
medium. Chapman v. Ferry, 18 Fed. 
539, 540, 9 Sawy. 3895. 

“Copy” see 13 C. J. p 933. 

86. Slattery v. Dun, 18 Ont. Pr. 
168, 172 (as applied to papers used in 
contradistinction from sheets that 
are printed for gratuitous circula- 
tion). 

87. Kelly’s Directories, 
Gavin, [1902] 1 Ch. 631, 634. 

88. McCormick v, Higgins, 190 Ill. 
A. 241, 261. 


tds 


89. See Print § 3. 

90. See Print § 3. 

91. See Print § 3. 

92. See Print ante; Printing post. 
93. Brown v. Woods, 6 J. J. Marsh. 


GSiye) a LEO: 

{a] As including: (1) ‘‘Proprie- 
tor.” Woodward v. Brown, 119 Cal: 
283, 301, 51 P 2, 542, 63 AmSR 108; 
Quivey v. Porter, 87 Cal. 458, 464; 
Herr v. Graden, 22 Colo. A. 511, 127 P 
819, 821; Schwartz v. Oshkosh, 55 
Wis. 490, 13 NW 450, 451; Reynolds 
v. Schmidt, 20 Wis. 374, 381. (2) 
“Publisher.” Pennoyer v. Neff, 95 U. 


So 714, 721, 225) io ted) =56 5s sSharpanv. 
Daugney, 83 Cal. 505, 512; Herr v. 
Graden, supra; Bunce v. Reed, 16 
Barb. (N.. Y.) 347, 350, 


[b] Not embracing: (1) ‘Editor.” 
Brown v. Woods, 6 J. J. Marsh. (Ky.) 
11, 19. (2) Foreman of mechanical 
department. Herr v. Graden, 22 Colo. 
A. 511,127 P 319, 321. (3) Typesetter. 
Herr v. Graden, supra. 

As included in term “laborer” see 
85 Cc. J. p 929 note 2. 

As included in term 
see 40 C. J. p 21 note 51. 


“mechanic” 


94. See Print ante; Printer ante, 
Printing: ; 
As included in term “writing’’ see 


Write or Writing [40 Cye 2870 note 
73]. 
Contracts for public see Counties § 
237; Municipal Corporations § 2139. 
County see County Printing 15 C. J. 


Of abstract or record see Appeal and 
Error § 2184; Criminal Law § 3443. 
Public see Public Printing post, 


e 


324 [50 C.J.] 
art, or practice of impressing letters, characters, or 
figures on paper, cloth, or other materials;°° the 
art of impressing letters;°* the art of making books 
or papers by impressing legible characters;°7 the 
art or process of producing printed matter for read- 
ing, including illustrations, ete., by composition and 
imposition of types, and their subjection, when 
inked, to pressure upon paper in a printing press ;°® 
an impression;°® the impress of letters or charac- 
ters upon paper or other substance;+ the process 
of multiplymg the copies, by sheets;? the typo- 
graphie art, typography in the fullest sense.* Print- 
ing comprises two distinet trades—composition, or 
the art of arranging types, and press work, or the 
art of getting impressions from composed types.‘ 

Typewriting.® Whether typewriting is printing 
seems to depend on the circumstances of the matter 
in which the question arises, or on the viewpoint 
of the particular court.® 


PRINTING—PRIOR RIGHT 


ganized for printing;’® also, “printing usual.”?° 

[§ 2] B. As an Adjective. The word is also used 
in an adjectival sense, as “printing cloth;”+1 “print- 
ing paper.’”’?? 

PRINTING PRESS.'? 

PRIOR.'* Preceding, as in the order of time, of 
thought, of origin, of dignity, or of importance.?® 

Prior appropriation. In reference to the right to 
flowing water, means the right which the first or 
original. user thereof has against the right of the. 
riparian proprietor.?® 

Prior lien.#7 A first or superior lien,?® rather 
than one antecedent in time.+® 

PRIOR RIGHT. A preferential right; a superior 
right.?° 

Other phrases: “At least ten days prior there- 
to,”?1 “prior art,”?? “prior claim,”?* “prior convic- 
tion,”?4 “prior creditor,”?° “prior decedent,’’?® “pri- 
or deed,”?" “prior discovery,’’?® “prior ineumbrane- 
“orl- 


Phrases. OontracuLORiur. (urs 
ing and advertising,’ “incidental 


95. In re American Bank-Note Co., 
272 Misc, 572, 574, 58 NYS 275. 

[a] “Engraving” distinguished.— 
“Printing’’ and “engraving” are not 
identical. In re American Bank-Note 
Co.,.27 Mise. 572, 575, 58 NYS 275. 

[b] “Publication” compared.— 
Daly v. Beery, 45 N. D. 287, 178 YW 
104, 106. 

{c] Contract to do all “printing” 
of state does not obligate the state 
to have any particular work done for 
contractor’s benefit. Kuhn v. Com., 
291 Pa. 497, 140. A 527, 529. 

96. Bouvier L. D. [quot Le Roy v. 
Jamison, 15 F. Cas. No. 8,271, 3 Sawy. 
3693 07 I. 

97. Bouvier L. D. [quot Le Roy v. 
Jamison, supra]. 

98. Century D. [quot Prudhomme 
vy. Savant, 150 La. 256, 90 S 640, 641]. 

[a] As used in copyright act is 
sufficiently complied with by printing 
and publishing - from stereotype 
plates, although no _ typographical 
work is done in the preparation of the 
copies. Frowde y. Parish, 27 Ont. 
526, 528. 

99. Murphy v. Collector of Cus- 
toms, 10 Philippine 292, 296. 

Tee Daly: aval Beery, ut De Neue De. wots 
178 NW 104, 106. 

2. Keene v. Wheatley, 14 F. Cas. 
No. 7,644, 4 Phila. (Pa.) 157. 

3. Century D. [quot Prudhomme vy. 
Savant, 150 La. 256, 90 S 640, 641]. 

[a] “printing is an art—it is more 
than a mere mechanical pursuit.” 
Campbell v. Sumner County, 64 Kan. 
376, 378, 67 P 866. 

4 Century D. [quot Prudhomme 
vy. Savant, 150 La. 256, 90 S 640, 641]. 

5. “Typewriting” see [39 Cyc 659]. 

6. See cases infra this note. 

[a] Typewriting held not print- 
ing.—Sunday v. Hagenbach, 18 Pa. 
Co. 540, 541. See Prudhomme v. Sav- 
ant, 150 La. 256, 90 S 640. 

tb] Within meaning of Copyright 


Act “printing” includes pay De Witte. 
See wean Co. v. King, 223 Fed. 862, 
86 


fel Within meaning of statute re- 
quiring printed notice-—Where a 
statute provided that, where no news- 
paper was published, ‘printed notice to 
the electors of the proposed organiza- 
tion of a city should be posted, type- 
written notices were held to be print- 
ed within the meaning of the statute. 


State v. Oakland, 69 Kan. 784, 785, 77 
BP 694. 

{dj Within meaning of Uniform 
Wegotiable Instrument Act.—With 


regard to the provision of the Uni- 
form Negotiable Instrument Act that, 
where there is a conflict between the 


all city print- 
printing,’> “or- 


written and printed provisions of the 
instrument, the written provisions 
prevail, it was said: ‘‘When, as in 
this case, it clearly appears from an 
inspection of tthe instrument that the 
blank form used was ‘printed,’ using 
that term in its common and ordinary 
sense, and the blanks therein are 
filled in on a typewriter, and it then 
further appears that there is a con- 
flict between a typewritten provision 
and one afterward made with pen and 
ink, we think the typewritten portion 
of the instrument must be considered 
as ‘printed’ within the meaning of the 
statute. We do not wish, however, to 
be understood as holding that in all 
cases and under all circumstances 
typewriting is to be construed as 
printing.” Acme Coal Co. v. North- 
rup Nat. Bank, 23 Wyo. 66, 73, 146 P 
593, LRA1915D 1084. 

[e] Typewritten brief is regarded 
as a written, and not a printed, brief. 
State Nat. Bank v. Lovenberg, 63 Tex. 
506, 512; Waterman Lumber, etc., 
Co; vy. Holmes, (Tex/Cive A )o16l Sw 
ThE 

Typewritten record or abstract as 
within rule of court requiring print- 
ing see Appeal and Error § 2184 text 
and notes 85, 86; Criminal Law § 
3443 text and note 56. 

7. Arthur v. Petaluma, 27 Cal. A. 
VS2oulol Po Lss, 184s 

S. (See “Incidental 31.“C. J; p)393 
note 52. 

9. Taylor-Critchfield Co. v. Stuck- 
art; 275) Ill. W299; 113 NB 895. 

10. Neely v. Willard Bag, 
Co., 238 Ga, A..598, 99 SE 167, 169. 

il, Bailey v, Larchar, 5 R: I. 530; 


535 
920. 


ete., 


“Cloth” see 11 C. J. p 
pie See Paper 46 C. J. p 1174 note 
60. 
13. As exempt property 
emptions § 82. 
14. See Priority post. 
Prior invention, etc. see Patents §§ 
Babi 
15. 


see BPx- 


Century D. 

[a] “Subsequent” is an opposite 
term. Matter of Townsend, 83 Hun 
200, 201, 31 NYS 409. 

[b] When employed to describe 
judgment the term signifies nothing 
except priority in point of time, be- 
cause judgment :cannot be prior in 
any other respect. Matter of Town- 
send, 83 Hun 200, 202, 31 NYS 409. 

16. Drake v. Harhart, 2 Ida. 
(Hasb.) 750, 28 P 541, 542. See Smith 
v. Denniff, 24 Mont. 20, 60 P 398, 399, 
81 AmSR 408; Willey v. Decker, 11 
Wyo. 496, 73 P 210, 100 AmSR 9289. 
See also Waters [40 Cyc 557]. 

17. “bien” see Liens §§ 1-8. 


er,”?® “prior in time,”?® “prior mortgage,’’?! 
or negligence,”?? 


“prior notice,”?* “prior ordi- 

18. Titus v. U. S. Smelting, ete., 
Co:, 231 Fed. 205; 210; Hidelity  Ims., 
etc., Co. v. Roanoke Iron Co., 81 Fed. 
439, 447. See Keel v. Vinyard, (Ida.) 
279 P 420, 421; Miner’s Bank v. Heil- 
ner, 47 Pa. 452, 459. 

19. Titus v. U..S. Smelting, etc, 
Co., 231 Fed. 205, 210. 
aeore See Preferential 49 C. J. p 

[a] “Prior right to lease the same, 
said premises.’—Butt v. Maier, etc., 
Brewery, 6 Cal. A. 581, 92 P 652. 

21. Coe v. Caledonia, etc., R. Co., 
27 Minn. 197, 202, 6 NW 621. 

22. Yale ‘Hook, ete., Co. v. Inter- 
woven Hook, etc., Co., 33 BF, (2d) 295, 
298; Claude Neon Lights v. Machlett, 
27 KF. (2d) 702, 707; Davis-Bournon- 
ville Co. v. Alexander Milburn Co., 
IPE Ze), 22 ees 
“Art” see 5 C. J. p 588. 


23. Stansberry v. Pope, 6 J. J. 
Marsh:* G&ys) 189; 4192: Lat Bries v. 
Cartwright, 55 Tex. Civ. A. 144, 118 
SW 785, 788. 

“Claim” see 11 C. J. p 816. 

24. Peo. v. Pagni, 69) Cal, Ag. 94; 


230 P 1001, 1002. 
§§ 418-421. 

25. Richey v. Ferguson, 93 Kan. 
152, 154, 143 P 493; Hamilton Sec- 
ond Nat. Bank v. Ohio Contract Pur- 
ceaee Co., 28 Oh. A. 98, 162 NE 460, 

“Creditor” see 15 C. J. p 1370. 

26. Parrott v. Internal Revenue 
Comr., 30°F. (2d) 792, 794. 

“Decedent” see 18 C. J. p 25. 

27. La Brie v..Cartwright, 55 Tex. 
Civ. A,.144, 118 SW 785, 788. 

“Deed” see Deeds §§ 1-6. 

28. Nevada Sierra Oil Co. v. Home 
Oil Co., 98 Fed. 673 [quot Whiting v. 
Straup, 17 Wyo. 1, 95 P 849, 854, 129 
AmSR 1093]; Bay v. Oklahoma 
Southern Gas, etc., Co., 13 Okl. 425, 
AS Tain, A936 

“Discovery” see Mines and Miner- 
als §§ 29, 174-184. 

29. Bonneviere vy. Cole, 
5261156 P' 527, 530: 

30. Alderson v. Alderson, 120 Ky. 
666, 87 SW 810, 811. 

31. Cook v. Belshaw, 23 Ont, 545, 
549, 138 CanLTOcecNotes 232. 

“Mortgage” see Mortgages §§ 1-32. 

32. Holwerson vy. St. Louis, etc., 
R. Co,, 15% Mo, 216, 234, 57 Sw. 770; 
50 LRA 850. 

“Negligence”’ 
477-499, 502. 

33. L’Union St. Joseph de Mon- 
treal v. Lapierre, 4 Can. S. CG 164, 180. 

[a] “Prior reasonable notice.”— 
Chadwick v. Starrett, 27 Me. 138, 143. 
“Notice” see Notice §§ 2-4. 


See Criminal Law 


90 Wash. 


see Negligence §§ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


PRIOR RIGHT—PRIOR TEMPORE, POTIOR JURE 


1934 bb. 5 , : 
“nance, ate petex pavement,”* _ Prior publie use,”’?® 
prior suit,”*7 “prior to,”8* “prior use;”3? also, 


“prior user.’’*° 


PRIORITY.*: A legal preference or precedence.*? 
_ Phrases: “Adjudication of priorities,”4? “priority 
in payment,”*4 “priority of designation,’4® “prior- 
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PRIOR LIEN.** 
PRIOR POSSESSIO CUM TITULO POSTER- 


IORE MELIOR EST PRIORE TITULO SINE POS- 


SESSIONE.?° 


ity of liens;”*° also, “priority to all other claims.’’47 


34. Gorton v. Chicago, 201 Ill. 534, 
66 NE 541, 542. 
“Ordinance” 
rations § 796. 
aoe Matter of Brady, 85 N. Y. 268, 

70. 

“Pavement” see 48 C. J. p 557. 

36. Elizabeth v. American Nichol- 
son, Pay., Co.;-'97, U.S... 126, 24. LL. ed. 
1000 [gquot Bryce Bros. Co. v. Seneca 
Glass Co., 140 Fed. 161, 171]; Mac- 
beth Evans Glass Co. v. General Elec- 
tric) Cos, 231 Wed. 1.83. 

“Public use” see post. 
seer Benoist v. Smith, 191 Fed. 514, 

38. State v. Bullitt, 60 N. J. L. 119, 
123, 36 A 881. ‘ 

{a] “Prior to federal control of 
such carrier.’”,—Schroeder vy. Davis, 32 
F. (2d) 454, 457. 

[b] “Prior to maturity.”—Bartlett 
Est. Co. v. Fairhaven Land Co., 49 
Wash. 58, 94 P 900, 903, 126 AmSR 
856, 15 LRANS 590. 

{c] “Prior to shipment.”—F. Ins. 
Assoc. of England v. Merchants’, etc., 
Transp. Co,., 66-Md. 339,-352, '7 A 905, 
59 AmR 162. 

[d] “Prior to the issuance of the 
patent.”—Ruddy v. Rossi, 28 Ida. 376, 
Dol A oaee: OTe - 

fe] “Prior to the passage.”’— 
Charless v. Lamberson, 1 Iowa 435, 
443, 63 AmD 457; Scales v. Mar- 
shall, 96 Tex. 140, 70 SW 945, 946. 

{f] “Prior to the passage of this 
act.”—State v. William, 173 Ind. 414, 
90 NE 754, 140 AmSR 261, 21 Ann 
Cas 986. 

39. Boyce v. Pyrene Mfg. Co., 290 
Fed. 998, 1002; Diamond Patent Co. 
v. S. E. Carr Co., 217 Fed. 400, 402, 
133 CCA 310; Robinson v. American 

“Fruit Mach. Co., 216 Fed. 179, 182. 

“Use” see [39 Cyc 845]. 

40; sPartlovve Todd,. 17 -Can. 7S. C. 
196 [dism app 14 Ont. A. 444 (dism 
app 12 Ont. 171)];° Smith v. Fair, 14 
Ont. 729; McCall v. Theal, 28 Grant 
Chi) (Ont: 48. 

“User” see [39 Cyc 872]. 

41. Priority: 

Agreement as to see Mortgages § 448. 
In application of: 

Municipal funds and appropriations 
see Municipal Corporations § 
4136. 

Partnership and individual assets 
and liabilities see Partnership § 
306 et seq. 

Payments in general see Payment 
§§ 84-127. 

In disposition of proceeds of: 

Insurance see Fire Insurance §§ 
581-600. 

Judicial sale in general see Judicial 
Sales §§ 97-102. 

Partition sale see Partition § 848. 

Sale in admiralty see Admiralty §§ 
293, 294. 

Sale under execution see Execu- 
tions §§ 694-698. 

Sale under foreclosure see Mechan- 
ics’ Liens § 762; Mortgages §§ 
2004-2040. 

Sale under judgment in creditor’s 
suit see Assignments for Benefit 
of Creditors §§ 450-463; Credi- 
tors’ Suits § 205; Fraudulent Con- 
veyances §§ 826-838. 


see Municipal Corpo- 


Of: 

Actions for same cause see Abate- 
ment and Revival §§ 77, 78. 

Agricultural lien see Agriculture §§ 
88, 89. 

Allowances from decedent’s estate 
see Executors and Administra- 
tors §§ 804-808. 


Of:—Continued ° 
Assignments: 


In general see Assignments §§ 
135-140. 

For benefit of creditors see As- 
signments for Benefit of Credi- 
tors §§ 450-463. 

Of bill of lading see Carriers §§ 
279, 280. 

Of judgment see Judgments § 
1001 


Of mortgage or debt secured 
oy, see Mortgages §§ 700-— 


Attachment: 
In general see Attachment §§ 
547-589. 
In proceeding in justice’s court 
see Justices of the Peace § 179. 
In suit against firms of partners 
see Partnership §§ 518-521. 
Claim against estate: 
Assigned see Assignments for 
Benefit of Creditors §§ 450-468. 
Of bankrupt see Bankruptcy §§ 
545-556. 
Of decedent see Executors and 
Administrators §§ 1151-1265. 
Of insolvent see Insolvency §§ 
190-200. 
Claim against insolvent: 
Bank see Banks and Banking §§ 


541-557. 
Insurance company see Insur- 
ance § 123. 


Dower see Dower §§ 81-104. 

Execution see Executions §§ 346— 
354. 

Garnishment see Garnishment §§ 
353-356. 

Grant, survey, and patent for pub- 
lic land see Boundaries § 115; 
Mines and Minerals §§ 233, 234. 

Invention and patent therefor see 
Patents §§ 26-57, 128. 

Liens: 

In general see Liens §§ 39-42. 

Attorney’s lien see Attorney and 
Client § 400. 

Broker’s lien see Brokers § 135. 

Carrier’s lien see Carriers § 727. 

Factor’s lien see Factors §§ 101, 
102. 


Judgment lien see Judgments §§ 
918-934; Municipal Corpora- 
tions § 4724. 

Landlord’s lien see Landlord and 
Tenant §§ 1486-1500. 

Maritime lien see Maritime Liens 
§§ 92-114. 

Mechanie’s lien see Mechanics’ 
Liens $§ 353-406. 

Of assessment for benefit from 
public improvement see Munic- 
ipal Corporations § 3416. 

Of chattel mortgage see Chattel 
Mortgages §§ 389-408. 

Of corporation on corporate stock 
see Corporations § 1204. 

Of employee for wages see Mas- 
ter and Servant §§ 315-318; 
Mines and Minerals §§ 872-878. 

Of mortgage and debt or obliga- 
tion secured thereby see Mort- 
gages §§ 444-473. 

Of taxes see Taxation [37 Cyc 
1143]. 

Of ward on property of guardian 
see Guardian and Ward §§ 268— 
280. A 

On logs, lumber, or mill see Logs 
and Logging §§ 196, 197. 

On property of deceased as af- 
fecting liability of see Descent 
and Distribution §§ 288-296. 

On separate estate of wife see 
Husband and Wife § 636. 

Vendor’s lien see Vendor 
Purchaser [39 Cyc 1815]. 


and 


PRIOR RIGHT.*° 
PRIOR TEMPORE, POTIOR JURE.®? 


Of:—Continued 

Patent: 

For invention see Patents § 128. 
For public land see Mines and 
Minerals § 873. 

Pledge see Pledges § 62. 

Title to common land see Common 
Lands § 387. 

Water rights by appropriation see 
Waters [40 Cyc 694 et seq., 811 
et seq]. 

42. Black L. D. See also Matter 

Pee 86 Misc. 292, 294, 73 NYS 

[a] Relative or comparative term. 
—Sterling Irr. Co. v. Downer, 19 Colo. 
DODO Osco meme on le 

[b] In bankruptcy “priorities” 
are often called “preferences.” 
Smith v. Mottley, 150 Fed. 266, 268, 
80 CCA 154. 

{c] “Prior and subsequent are op- 
posite terms, and although the word 
priority is sometimes used in the 
sense of pre-eminence and preference, 
yet it is generally used to signify an- 
tecedence and precedence, and when 
we speak of prior claims we intend to 
denote claims which have antece- 
dence.” Matter of Townsend, 83 Hun 
200, 201, 31 NYS 409. 

43. Sterling Irr. v. 
Colo. 595, 36) B87) 788. 

“Adjudication” see 1 C. J. p 1236. 

44. Anderson vy. State, 23 Miss. 
459 [quot Advance Thresher Co. v. 
Beek) 209N. (Di 555. 128 Niwas i5 56) 
AnnCas1913B 517]. 

45. Matter of Smith, 36 Misc. 292, 
73 NYS 463, 464. 

“Designation” see 18 C. J. p 972. 

46. The Henry W. Breyer, 17 F. 
(2d) 423. 

47.. Welland Hotel Co. v. Montreal, 
58 Que. Super. 430, 56 DomLR 411, 
4 9 


Downer, 19 


48. See Prior ante. 

49. A maxim meaning “prior pos- 
session, with subsequent title, is bet- 
ter than prior title without posses- 
sion.” Peloubet Leg. Max. [cit Tray- 
nor Leg. Max.]. 

50. See Prior ante. 

51. A maxim meaning ‘He who is 
first in time is preferred in right.” 
Bouvier L. D. [cit Broom Leg. Max.; 
Coke Litt. 14a]. 

fa] Applied in: Curtiss v. Smith, 
35 Conn. 156, 160; Williams v. Hlting- 
Woolen Co., 38 Conn. 353, 356; Shall- 
Choss “va wWeats, . 435 Nos lak aide dou 
Shaver’s Case, 5 Pa. Dist. 610, 18 Pa. 
Co. 202, 203; Holland v. Ferris, (Tex. 
Giv, A.) 10% SW -102,. 107; Canfield 
v. Collins, 83 W. Va. 250, 98 SE 205, 
206; Toronto Tel. Mfg. Co. v. Bell Tel. 
Co., 2 Can. Exch. 524, 533; Anderson 
v. Dawber, 22 B. C. 218, 228. 

[a] Other forms of maxim.—(1) 
Prior est in tempore, potior est in 
jure, Sullivan v. Clifton, 55 N. J. L. 
324, 326, 26 A 964, 39 AmSR 652, 20 
LRA 719; Hendrickson v. Brown, 39 
N. J. L. 289, 243; Wheeler v. Kirt- 
land, 24 N. J. Eq. 552, 555. (2) Prior 
in tempore, potior est’in jure. Stev- 
ens v. The Sandwich, 23 F. Cas. No. 
13,409, 1 Pet. Adm. 233; In re Phil- 
lips, 205 Pa, 515, 518, 55 Ay 213) 97 
AmSR 746, 66 LRA 760; Kunes v. 
McClosky, 115 Pa. 461, 466, 9 A 83; 
Fritz v. Brandon, 2 WklyNC (Pa.) 
164, 170; Coon v. Reed, 2 WklyNC 
(Pa.) 159. (38) Prior in tempore, po- 
tior in jure. Hubbard v. Little, 9 
Cush. (Mass.) 475, 477; Knowles 
Loom ‘Works v. Vacher, 57 N. J. L. 
490, 498, $31 A. 306,33) LRA 305; 
Postens v. Postens, 3 Watts & S (Pa.) 
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PRISE.°? 


if by, a transparent prism; 


182, 184, 38 AmD 752; Miller v. Ja- 
cobs, 8 Watts (Pa.) 477, 488; Kuhns 
v. Westmoreland Bank, 2 Watts (Pa.) 
136, 138; Malvin v. Sweitzer, 1 Kulp 
(Pa.) 5: Hammett v. Harrison, 1 
Phila. (Pa.) 349, 351; Gordon v. Fitz- 
hugh, 27 Gratt. (68 Va.) 835, 839: 
McClaskey v. O’Brien, 16 W. Va. 791, 
839; Street v. Commercial Bank, 1 
Grant Ch. (Ont.) 169, 188. 

52. See Prize post. 

53. Dole v. New England Mut. 


As used in maritime law, having the 

same sense as “capture,” in English.>? q 
PRISMATIC. Separated or distributed by, or as 

formed by a prism, 


PRISE—PRISONER 


Mar. 
388, 389. 

[a] Term does not merely signify 
a forcible taking by a belligerent 
power or by the authority and act of 
governinents, but it is also appro- 
priately used to designate any unlaw- 
ful taking; as well that which is the 
act of pirates as that which is com- 
mitted by other persons not duly 
commissioned by any recognized au- 


Ins. Co., 6 Allen (Mass.) 373, 


varied in color.®4 
PRISON BOUNDS.*5 
PRISON BREACH.*¢ 
PRISONER.®*? 


thority or government. Dole v. New 
England Mut. Mar. Ins. Co., 88 Mass. 


3 dy 800s 
“Capture” see 9 C. J. p 1282. 
54. Century D. 
[a] “Prismatic form.”—U. S. v. 


Asheroft Mfg. Co., 176 Fed. 736, 100 
CCA 281 [aff 172 Fed. 449]. 


55. See Prisons § 5. 
56. See Prisons § 6. 
57. See Prisons § 4. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 329] 
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I, TERMINOLOGY [§§ 1-6] p 329 


Prison [§ 1] p 329 
. State Prison [§ 2] p 330 
Penitentiary [§ 3] p 330 
. Prisoner [§ 4] p 330 
. Prison Bounds [§ 5] p 330 
. Prison Breach [§ 6] p 330 
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A. In General [§ 7] p 331 
B. Use by United States of State Prison or County Jail is 8] p 331 
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D. Regulation and Supervision [§ 10] p 332 


III. OFFICERS AND EMPLOYEES [(§§ 11-32] p 333 
A. Status [§ 11] p 333 
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1. In General [§ 12] p 333 
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3. Use of Jailer’s Residence [§ 26] p 338 
. Powers and Duties [§ 27] p 338 
. Inabilities [§§ 28-31] p 339 
1. Civil Liability [§§ 28-30] p 339 
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E. Place of Confinement [§§ 42-43] p 345 
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F. Actions [§§ 79-95] p 357 
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a. In General [§ 79] p 357 
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VIII. COMPENSATION AND REIMBURSEMENT FOR MAINTENANCE AND CARE OF PRISON- 


.ERS [§§ 96-115] p 360 
A. Right to Compensation and Reimbursement [§§ 96-108] p 360 
1. In General [§ 96] p 360 
2. Particular Services and Expenses [§§ 97-104] p 361 
a. In General [§ 97] p 361 
Jailer, Turnkeys, and Guards [§ 98] p 361 
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a. In General [§ 110] p 365 


b. As between Counties or Towns [§ 111] p 367 


3. Liability of Prisoner [§ 112] p 367 
Allowance and Payment [§ 113] p 368 


C. 
D. Accounting for Fees and Emoluments [§ 114] p 368 
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. Actions [§ 115] p 369 


CROSS REFERENCES 


Arrest 5 C. J. p 379. 
Bail 6 C. J. p 883. 
Burning of prison see Arson § 16. 
Commitment: 
In general see Criminal Law §§ 667, 3119. 
For: 
Contempt see Contempt § 13 
Extradition see BIernatel ona '§§ TE KOS 
Of: 
Alien see Aliens §§ 66, 99. 
Habitual drunkard see Drunkards §§ 47-53. 
Insane person: 
In general see Insane Persons § 341 et seq. 
Convict see Criminal Law § 3144. : 
Convicts 13°C. Ji. p 911. 
Execution against person see Executions § 1148 et seq. 
False Imprisonment 25 C. J. p 439. 
Garnishment of property taken by officer from prisoner 
see Garnishment § 92. 
mee sonneents 


“Affecting limitations see Limitations of Actions § 
3k, 


ence see Criminal Law §§ 3220, 3249. 


Imprisonment:—Continued 
For: 
aA see Arrest § 83; Constitutional Law §§ 447, 
Nonpayment of fine see Criminal Law § 3221; 
Forfeitures, and Penalties § 21 et seq. 
Interrupting residence, as affecting settlement see 
Paupers § 94. 
Jail breaking as crime see Escape 21 C. J. p 825. 
Liability of: 
County for: 
Default in establishing and maintaining prison see 
Counties § 273. 
Maintenance of child Pears to house of correc- 
tion, etc. see Counties § 2 
Person hiring convict for: 
Escape see Convicts § 29. 
Injury to convict see Convicts § 18. 
Prison breach as crime see Escape §§ 7, 28-32, 
Reformatories [34 Cyc 1002]. 
Rescue [34 Cyc 1631]. 
Satisfaction of judgment by arrest and imprisonment 
under execution see Judgments § 1109 et seq. 
Searches and Seizures [35 Cyc 1265}. 
Support of pauper in prison see Paupers §§ 262, 263. 
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I. TERMINOLOGY 


[§ 1] A. Prison. A prison is a place of confine- 
ment for the safe custody of persons, in order to 
their answering in any action, civil or criminal.* 
In its general sense it may be said to include the 
various buildings, whether designated as prisons, 
jails, penitentiaries, houses of correction, or other- 


wise, which are used for the confinement of per- 
sons in judicial custody, in civil or criminal pro- 
ceedings, either as punishment by imprisonment. or 
to insure their production in further proceedings 
as parties or witnesses.” A prison is not a place of 


1. Jacob L. D. [quot Scarborough , bart’s Case, Cro. Car. 209, 79 Reprint , institution for the imprisonment of 


vy. Thornton, 9 Pa. 451, 454]. 784. 
2. Anderson L. D.; ‘Bouvier L. a DY [a] 
JACO Day ADs Copeland v. Com., 214 


Brewer Vv. [b] 


95 282 SW 1077; 
B20 —"‘Prison” 


Casey, 196 Mass. 384, 82 NE 45; Ho- is used 


ghee vy. Delmonto, (Conn.) 147 A 825. 
“Reformatory” distinguished. 


persons convicted of the more seri- 


“Penitentiary” synonymous.— | ous crimes, as distinguished from re- 


formatories and county or city jails. 
State v. Delmonto, (Conn.) 147 A 825. 


to designate an [ce] State hospital for insane may 
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refuge for a criminal; 


prison.® 
[§ 2] B. State Prison. 


oners; 


offenses, and confined for reasons of state.® 
frequently used synonymously with the word “peni- 
In some statutes’ the term is used as 
But the term may be employed in 
a sense broad enough to apply equally to the peni- 


tentiary.’”? 


a proper name.® 


tentiary or to a county jail.?° 
[§ 3] C. Penitentiary. 


fined by authority of law.?® 


it is for his punishment.® 
Correctional or industrial institutions for minors 
within a certain age are not now regarded as pris- 
ons;* nor is a correctional institution for the care 
of children committed under a juvenile court act a 


In a general sense the 
term means a place of confinement for state pris- 
that is, for persons charged with political 


“Penitentiary” 
lish word in common use,'? signifying a prison or 
place of punishment;+* a place in which convicts 
sentenced to confinement and hard labor are con- 
It is generally used as 


PRISONS 


. 


finement.?? 
It is 


[$§ 1-6 


a county jail,?* local prison, 16 or a reformatory. 11 
But it may be employed in a sense sufficiently broad 
to include a reformatory.1§ 

[§ 4] D. Prisoner. 
is any person?!® unlawfully restrained of his liber- 
ty or unlawfully detained from his proper custody ; 
any person who is being held in confinement against 
his will;?1 a captive detained in some place of con- 
In a narrower and more technical sense, 
a prisoner is a person deprived of his liberty by 
virtue of a judicial, or other lawful process;?? a 
person committed to prison;?* one that is confined 
in Borie on an action or upon commandment.?° 

5] E. Prison Bounds. 


In a broad sense a prisoner 


-20 


Prison bounds are the 


ate of the territory surrounding a prison, within 


is an Hng- 
at will.?® 


fined therein.?7 


referring to a state prison,’* as distinguished from 


be included. State v. Snell, 46 Wash. 
320, 89 Pr 931, 9° LRANS» £191. ~ See 
also Insane Persons § 556. 

[d] “Committed to 
_“Prison,” as used in this phrase, was 
held not to be limited to states’ pris- 
ons, but to include all places of im- 
prisonment or confinement. Sturte- 
vant v. Com., 158 Mass. 598, 33 NE 
648 (St. [1887] ec 435). 

“Jail” see 33 C. J. p 832. 

“Jail yard”? see 33 C. J. p 832. 

3: Com. v. Ramunno; 219 Pa. 204, 
68 A 184, 123 AmSR 653, 14 LRANS 
209, 12 AnnCas 818. 

4. Bryant v. Brown, 151 Miss. 398, 
118 S 184, 60 ALR 1325; Roberts v. 
State, 82 Nebr. 651,178 NW 574. 

5. In re Juvenile Ct. Inst., 21 Pa. 
Dist. 720. 

6. Martin v. Martin, 47 N. H. 52, 
3 


53. 

[a] Distinguished from county 
jail or other house of correction. 
Martin v. Martin, 47 N. H. 52, 53. 

7. U. S.—wU. S. v. Smith, 40 Fed. 


755. 

Il]l.—Henderson v. Peo., 165 Ill. 607, 
46 NE 711. 

Ind.—Cross v. State, 132 Ind. 65, 
31 NE 473 


Ky.—Denham vy. Com., 119 Ky. 508, 
84 SW 538. 

N. H.—Martin v. LN Re = 

N. C.—State v. 7 Sune: 
7192, 92 SE 499. 


52. 

Tex.—Harris v. State, 8 Tex. A. 90; 
McCoy v. State, 7 Tex. IN 379. 

{a] Reformatory.—The penal de- 
partment of the Indiana reformatory 
institution is a ‘“‘state prison’ under 
Rev. St. (1881) §§ 6162, 6202. Wal- 
ton v. State, 88 Ind. 9, 13. 

Penitentiary see infra § 3. 

8. See statutory provisions. 

9. Beard v. Boston, 151 Mass. 
23 NE 826. 


Martin, 


Killian, 


96, 


[a] When so used it does not in- 
clude: (1) Reformatory prison for 
women. Beard v. Boston, 151 Mass. 


96, 23 NE 826. (2) State reformatory. 
Dion v. Dion, 92 Minn. 278, 100 NW 
4, 1101. (3) State prison in another 
state. Martin v. Martin, 47 N. H. 52, 
Bax 

10. Sedberry v. Carver, 77 N. CG. 
$19; -321. 

11. Howell v. State, 164 Ga. 204, 
138 SE 206; State v. Nolan, 48 Kan. 
2s tore DOSY 30 Pr 486 Millar y. 
State, 2.Kan. 174; State v. Burnett, 
T4Ne C783, Lb SMibi. 

12. Howell v. State, 164 Ga. 204, 
138 SE 206; State vy. Nolan, 48 Kan, 
F293 0%9 (P5668, 430 0R, 48650 Millan iv 
State, 2 Kan. 174; In re Dumford, 7 
Kan. A. 89, 53 P 92; State v. Burnett, 
184 N. C. 783, 115 SE 57; Bowers v. 


prison.” — 


Bowers, 114 Oh. St. 568, 151 NE 750. 

13. U. S. v. Smith, 40 Fed. 755; 
Howell v. State, 164 Ga. 204, 138 SE 
206; State v. Nolan, 48 Kan. 723, 29 
P 568, 30 P 486; Millar v. State, 2 
Kan. 174, 183; State v. Burnett, 184 
NUCMIT83)) LVSuSEMS ve 


[a] Geographical limitation. — 
“Penitentiary” may not mean the 
place, geographically limited, which 


at the moment of the sentence may 
be legally designated or in use for 
the confinement of criminals, but may 
include the place or places which, for 
the time being, the legislature may 
provide for the incarceration of crim- 
inals. State v. Peters, 43 Oh. St. 629, 
649, 4 NE 81. 

14. State v. Burnett, 184 N. C. 783, 
LIS Siac 

15. State v. Delmonto, (Conn.) 147 
A 825; Peo. v. Warden, 154 App. Div. 
473, 189 NYS 212. 

16. State v. Delmonto, (Conn,) 147 
A 825; Bowers v. Bowers, 114 Oh. St. 
568, 151° NE: 750. 


17. State vy. Delmonto, (Conn.) 147 
A 825; Henderson v. Peo., 165 J1l. 607, 
46 NE 711; Bowers v. Bowers, 114 
Oh. 'Sit.2568, 151 NON 750: 

18. State v. Smitch, 185 Iowa 80, 
169 NW 680; State v. Vaughn, 15 
ORIN CES 7 Vb), 73 l. 

19. Porter v. Porter, 60 Fila. 407, 


53 S 546, AnnCas1912C 867 
20. Porter vy. Porter, 
Zio Vesa. Ournan, 

386 ALR 877. 


sup 
297 a tod 946, 


nee Mews v. Reg., 8 App. Cas, 339, 
23. Royce v. Salt Lake City, 15 


Utah 401, 409, 49 P 290. 

[a] Accused actually on trial (1) 
is a “prisoner” or a “prisoner at the 
bar,’’. regardless of whether he be 
under bond. Allen y. State, 18 Ga. A. 
1, 88° SE 100. (2) A verdict finding 
the “prisoner” guilty of the offense 
charged in the indictment is suffi- 
cient without giving the name of ac- 
cused. By the use of the word “pris- 
oner’’ it identifies the person named 
in the indictment, in custody, and on 
trial, as the person guilty of the of- 
fense. Hairston v. Com., 97 Va. 754, 
TG (ia! SE Coe 

{b] While within prison bounds 
established by the court of common 
pleas in pursuance of the statute, 
which ought -to be considered as an, 
extension of the four walls of ‘the 
prison, one may be, to every legal 
intent, a prisoner, and as such, enti- 
tled to claim the support given. for 
the relief of an insolvent. debtor. 
Buttles v. Carlton, 1 Oh. 32, 33. 

[c] Working outside of prison un- 
der guard.—Person serving sentence 
of imprisonment in state prison is, in 


which a prisoner may, in certain “circumstances, go 


[§ 6] F. Prison Breach. Prison breach is a break- 
ing and going out of prison by one lawfully con- 


contemplation of law, a _ prisoner 
therein as well when at work outside 
under guard as when confined within 
its walls. Peo. v. Vandenburg, 67 
Cal. A. 217, 227 P 621, See Califor- 
nia Highway Comman., ete. v. Indus- 
trial Ace. Commn., 200 Cal. 44, 251 


Pe A : 49 ALR 1377 (recognizing 
rule). 
[d] Juvenile delinquent. — L. 


(1905) p 106, providing for the care 
of delinquent children, is not a crim- 
inal statute, but a reformatory one, 
and a juvenile delinqnent in custody 
is not a prisoner within Rev. Codes 
§ 6456, making it a felony to assist 
prisoners to escape. In re Small, 19 
Tdassl 6 P1138: 

24 Mullins v. Surrey 
Tressurer, > Q;. B. Di l70s Agi3t 

25. Jacob L. D. [quot Scarborough 
v. Thornton, 9 Pa. 461, 454). 

[a] Persons committed to county 
jail for violations of city ordinances, 
as well as persons committed for vio- 
lations of general laws, are prison- 
ers. Burton v. Hrie County, 206 Pa. 
570, 56-A 40. 

[b] Prisoner committed on mesne 
process is not a prisoner committed 
for debt within the meaning of a 
statute making the sheriff liable to 
the creditor or person to whose use 
any forfeiture was adjudged, or any 
debt, damages, or costs awarded 
against such prisoner, for the full 
amount of such debt, damages, and 
costs, for the escape of such prisoner, 
through the insufficiency of the jail 
or prison in any county. Lovell v. 
Bellows, 7 N. H. 375, 389. : 

[e] “Prisoner who gives security 
for the prison bounds, is from thence- 
forward no otherwise in the custody 
of the Sheriff, than as may be suffi- - 
cient to protect the Sheriff against any 
suit which the creditor may bring 
against him for not confining the 
debtor within the walls of the prison. 
He is in the eye and contemplation of 
the law, a true prisoner; being . . 
in the custody of the law; but the 
Sheriff hath no longer any power over 
him, either to restrain him, or to dis- 
charge him, if he reside not within 
the prison.’ Meredith vy. Duval, 1 
Munf. (15 Va.) 76, 80. 

26. Black L. D.; Com.-v. Donovan, 
6> Pa Dist... &i.G@o; 333, 837 [quot Cyc]. 
And see infra § 40; Arrest § 232; Bx- 
ecutions § 1159 et seq. 

[a] “Prison precinct” is a term 
which has been held to embrace not 
onky the prison building, but also the 
grounds connected therewith. Hix vy. 
Sumner, 50 Me. 290, 291. 

Jail liberties” or “jail limits” see 
SRO gud lan) Oey 
- 27. 2 Bishop Cr. L. (9th ed) § 1065 


County 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Ii. ESTABLISHMENT, MAINTENANCE, USE, STATUS, AND SUPERVISION 


[§ 7] A. In General. The authority or duty to 
erect, furnish, repair, and maintain prisons, peni- 


tentiaries, jails, and other places of confinement 


is conferred or imposed by constitutional or statu- 
tory provisions** which must be complied with,?° 
although a substantial’? or a reasonable®! compli- 
ance may be deemed sufficient. When authority. to 
construct and maintain prisons is conferred on a 
county board*? or on the county court,?* such board 
or court may be the sole judge as to size, cost, qual- 
ity of material,*4 and location.?® The records should 
show what buildings or apartments are intended for 
the use of prisoners,?* and such records cannot be 
contradicted by parol evidence** or proof of usage,** 
although, when the records cannot be found, an- 
cient usage is sufficient evidence that apartments 
have been appropriated for a prison.?® 

Disposing of prisoners without maintenance of 
jail. A city which is authorized to care for and dis- 
pose of its prisoners in ways other than by the main- 
tenance of a city jail*® is not obliged to maintain @ 
jail.4+ 
[§ 8] B. Use by United States of State Prison or 


County Jail.42 In response to a” recommendation 
subs 1 [quot State v. Carivey, 190 N. (f] 
C. 319, 320, 129 SE 802]. See also 
Escape § 7. 


Jail and penal farm combined. 
—Nineteenth Century Club v. Reich- 
man, 147 Tenn. 411, 248 SW 545. 

Land on which to erect a 


embodied in a resolution of congress#? the states 
have made it the duty of their officers to receive and 
keep in the state or county prisons any prisoners 
committed thereto by process or order issued under 
the authority of the United States, as if they had 
been committed under the authority of the state, pro- 
vision having been made by the United States for 
the support of such prisoners;** and the jailer or 
keeper cannot lawfully refuse to receive persons 
committed by authority of the United States.4®° By 
force of a federal statute*® the keeping and sub- 
sistence of such prisoners is made a matter of con- 
tract with the proper state authorities,*7 and a 
state statute relating to the amount of compensa~ 
tion to be paid is not binding on the United States 
unless it consents thereto.*® But the matter is 
purely one of comity,*® and a state may refuse to 
allow the use of its prisons for the confinement of 
federal conyicts.*° 

Status.° For certain purposes and to certain in- 
tents a state jail lawfully used by the United States 
may be deemed to be the jail of the United States, 
and the jailer or keeper to be a United States of- 
ficial.®? 


Mass. 361. 
wee Burroughs vy. Lowder, 8 Mass. 
[al Where records of session 


As offense see Hscape §§ 28-32. 

28. See constitutional .and statu- 
tory provisions. 

[a] In Colorado, under Const. art 
8 § 1, providing that reformatory 
and penal institutions shall be es- 
tablished and supported by the state 
in such manner as may be prescribed 
by law, the general assembly has a 
large discretion in determining the 
extent to which the state shall sup- 
port penal institutions. Hessick vy. 
Moynihan, 83 Colo. 43, 262 P 907. 

[b] In Indiana, under the Metro- 
politan Police Law (Acts [1897] p 93 
ec 59, as amended by Acts [1901] p 24 
ec 18), it is mandatory, and not mere- 
ly optional, with the city to provide 
a station house, and to provide food 
for any person detained therein when 
deemed necessary by the officer in 
charge. Kokomo v. Harness, 35 Ind. 
A. 384, 74 NE 270. 

[c] In Tennessee Priv. Acts (1921) 
e 115, authorizing the erection in 
Shelby County of a jail or a jail and 
penal farm combined, by the clause in 
§ 11 whereby ‘the said county of 
Shelby and Shelby county jail com- 
missioners are vested with power to 
acquire any land that may be deemed 
necessary as a site,’ etc., vests the 
power of selecting a suitable location 
for the proposed jail jointly in the 
county and jail commission, although 
after such selection is made it other- 
wise provides that either the county 
or the commission, or both, may ac- 
tually acquire the lands by either 
purchase or condemnation. Nine- 
teenth Century Club v. Reichman, 147 
Tenn. 411, 248 SW 545. } 

{[d] In England (1) prisons or 
jails cannot be erected by any less 
authority than by act of parliament. 
4 Bacon Abr. tit “Gaol and Gaolers.” 
(2) Land purchased for prison pur- 
poses vests in the prison commission- 
ers under the prison acts of 1877. 
Prison Comrs. v. Middlesex, 9 Q. B. D. 
506. (3) Where due notice was given 
that the matter of repairing or en- 
larging a jail would be brought be- 
fore the court of quarter sessions, 
such court could adjourn considera- 
tion of the matter to a subsequent 
term at which the matter could be 
considered without fresh notice. 
Reg. v. Westmoreland, L. R. 3 Q. B. 


457. 
In Canada.—Ex p. Atty.-Gen., 
SOON, Bap od: 


[sg] 
prison may be acquired by purchase 
or by condemnation. Nineteenth Cen- 
tury Club y. Reichman, 147 Tenn. 411, 
248 SW 545 (Priv. Acts [1921] ¢ 215). 

[h] Prohibiting building near 
school.— (1) L. (1915) p 451, prohib- 
iting the building of jails after July 
1, 1915, within two hundred feet of.a 
school building, is not unconstitu- 
tional. Dunne vy. Rock Island Coun- 
ty, 283 Ill. 628, 119 NE 591 [writ of 
error dism 248 U. S. 532 mem, 39 SCt 
10 mem, 63 L. ed. 405 mem]. (2) A 
building erected and used for school 
purposes, in which no organization 
or person had any rights except per- 
mitted temporary use for accommo- 
dation, comes under L. (1915) p 491, 
providing that no jail shall be built 
within two hundred feet of a building 
used “exclusively for school purpos- 
es.’ Dunne vy. Rock Island County, 
supra. 

29. Stuart v. La Salle County, 83 
Tw 34h, (25 -AmR SOT) Kokomo, 7, 
Harness, 35 Ind. A. 384, 74 NE 270. 

{a] Jail is not “in good and suf- 
ficient condition and repair” (1) as re- 
quired by Rev. St. ec 75 § 1, when it is 
impossible to separate male and fe- 
male prisoners, or minors from old 
and hardened offenders, or those 
charged with or convicted of misde- 
meanors from those charged with or 
convicted of felonies, except by plac- 
ing them in cells. Stuart v. La Salle 
County, 83 Ill. 341, 25 AmR 397%. (2) 
But a town was permitted to use a 
jail containing only two cells to con- 
fine two classes of prisoners. State 
Bu. of Heaith v. De Quincy, 163 La. 
369, 111 S 789 (Acts [1918] No. 251 


2). 

: 30. State Bd. of Health v. De Quin- 
supra; Allen v. Smith, 12 N. J. 
Tw 159: 

31. Brewer vy. Delaware County, 9 
Pa. Dist. & Co. 319. 

82. Peo. v. La Salle County, 84 Il. 
303, 25 AmR 461; Tate v. Kendrick, 
HOR wOp.9'3: 

33. Baxter v. Taber, 4 Mass. 361; 
Campbell y. Franklin County, 27 Vt. 
178. 

34. Peo. v. La Salle County, 84 Ill. 
303, 25 AmR 461. 

35. Ely v. Parsons, 2 Conn. 382; 
AdlenevarSmith,, 02 Nie J. 1.159: 

[a] No authority to take land not 
belonging to county.—Walter v. Ba- 
con, 8 Mass. 468; Baxter v. Taber, 4 


show appropriation of certain apart- 
ments in a house for prisoners, the 
jailer may not admit them to any oth- 
er part of the house, unless it belongs 
to the prison. Clap v. Cofran, 10 


Mass. 373; Burroughs vy. Lowder, 8 
Mass. 373. ; 
37. Burroughs v. Lowder, supra. 


38. Burroughs v. Lowder, supra. 
39. Clap v. Cofran, 7 Mass. 98. 
40. Miss. Code (1906) § 3345. 

41. Marshall v. Meridian, 103 Miss. 


206, 60 S 135. ; 
Validity of contract see infra § 34. 
42.. Applicability of state commu- 
tation systems to United States pris- 
oners see infra § 45. 


43. US. St. at Te 96el20) Seek 

44, See statutory provisions. 

45. In re Kays, 35 Fed. 288; John- 
son vy. Lewis, 1 Dana (Ky.) 182; Clin- 


ton v. Nelson, 2 Utah 284. 

[a] Jailer is bound to keep them 
safely confined until such time as 
they are discharged by due course 
of the laws of the United States. 
Johnson v. Lewis, 1 Dana (Ky.) 182. 

[b] Place of confinement.—A fed- 
eral prisoner may be incarcerated in 
any of the jails of the district. John- 
son v. Crawford, 154 Fed. 761. 

46. USCA tit 18 § 699. i 

47. Wewis, etc, County vi) U.S); 
77 Fed. 732; Los Angeles County v. 
Cline, 185 Cal. 299; 197 P 67; Majors 
v. Lewis, etc., County, €0 Mont. 608, 
201 P 268. 

[a] Persons with whom contract 
made.—(1) Under some statutes the 
sheriff is the proper person with 
whom to contract for the care of fed- 
eral prisoners in a county jail. Ma- 
jors v. Lewis, etc., County, 60 Mont. 
608, 201 P 268. (2) Under other 
statutes the county supervisors and 
sheriffs are the proper parties. Av- 
ery v. Pima County, 7 Ariz. 26, 60 P 
702. 

48. Lewis, 
77 Fed. 732. 


Cte County vale Se 


49. Los Angeles County y. Cline, 
LS Cal 299,) LO Pol eMaTOrsEny. 
Lewis, etc., County, 60 Mont. 608, 201 
P 268. 

50. Ex p. Shores, 195 Fed. 627. 

51. Status of prisons generally see 
infra § 9. 

52. Randolph v. Donaldson, 9 


Cranch (U. 8S.) 76, 3 L. ed. 662; Swep- 
ston v. U. S., 251 Fed. 205, 163 CCA 
361; Ex p. Shores, 195 Fed. 627; In 
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[§ 9] C. Status as City, County, or State Insti- | 
There is a recognized distinction between 
state prisons and those of cities and counties;** 
but unless restricted by law, the prisons of a coun- 
ty, city, or town, all become the public prisons of 
Under a statute providing that sheriffs 
and other persons authorized to make arrests shall 
have the use, not to exceed a certain length of time, 
of city, county, and borough jails,°> borough au- 
thorities have some discretion as to the admission 


tution. 


the state.°4 


of prisoners to their lockup.®® 


County prison used by city. A city may, as a 
general rule, be allowed to use the county jail.°* 
In the absence of any statutory regulation a mu- 
nicipal corporation may lawfully contract. with the 
proper county authorities for the use of a cell or 
room in the county jail as a place for confining 
Under a contract between 
a city and county for the assignment of city pris- 
oners to the county workhouse, providing that the 
prisoners shall be “guarded and taken care of in 
a city prisoner was made 


municipal prisoners.’ 


every way by the county,” 
39 Fed. 599, 4 LRA 
628 


53. Walton v. State, 88 Ind. 9. 
See Bronk v. Riley, 2 NYS 266 [aff 
50 Hun 489, 3 NYS 446] (a prison 
erected by a county, paid for out of 
the county treasury and managed by 
local and county officers, is not a state 
prison, although prisoners from other 
counties are confined in it under con- 
tract between the county or peni- 
tentiary officers and the county send- 
ing the prisoners). 

54. Felts v. Memphis, 2 Head 
(Tenn,) 650. 

[a] State prisoner committed to 
city jail is in the custody of the city 
jailer, and the county jailer has no 
control over him. MHorsfall v. Com., 
1 Bush (Ky.) 103. 

[b] Workhouse, established un- 
der Rev. St. (1908) § 1536—100 par 
20, is a state agency for enforcing 
law and ordinances of a municipality 
operating it, and does not cease to be 
such agency because some revenue 
is derived from inmates, which is 
mostly applied in payment of its 
maintenance and operation. Bell v. 


re Birdsong, 


Cincinnati, 80 Oh. St. 1, 88 NE 128, 
23 LRANS 910. pe 
55. See statutory provisions. 


56. Shaffer v. Sewickley Borough, 
11 Pa. Dist. & Co. 583. 

57. Tippecanoe County v. Lafay- 
ette, 7 Ind. 614; Lexington v. Gentry, 
116 Ky. 528, 716 SW 404, 25 KyL 738; 
Mason County Vv. Maysville, 40 SW 
691, 19 KyL 400; Hale v. Johnston, 
140 Tenn. 182, 203 SW 949. 

[a] County jailer cannot refuse 
to receive prisoners committed to his 
custody by the judgment of the po- 
lice court of a city, where the court 
had jurisdiction to try the offense. 
Lexington v. Gentry, 116 Ky. 528, 76 
SW 404, 25 KyL 738. 

[b] Contract by city to pay county 
for use of its jail is without consid- 
eration and void. Mason County v. 
Maysville, 40 SW 691, 19 Kyl 400. 

{[c] Maintenance of workhouse (1) 
by city does not operate to change the 


rule. Indianapolis v. Woessner, 54 
inda Aw bb2n L0se NE 7e6 8.4062) "But 
Burns St. Annot. (1908) § 8854, pro- 


viding for incarceration in a city 
workhouse or county prison of a per- 
son against whom a judgment has 
been rendered for violation of a penal 
ordinance, who has not paid or re- 
plevied the same, relates only to cases 
where imprisonment is not assesseu 
as a part of the penalty and only au- 
thorizes commitment to jail where 
the .city has no workhouse. Indian- 
apolis v. Woessner, supra. 

58. Brady v. Joiner, 10 Ga. 190, 28 
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a prisoner of county workhouse under the exclusive 
charge of the county authorities.®® 

City prison used by county. Conversely, a coun- 
~ ty may have the right to use the jail of a city with- 
in its limits for the confinement of its prisoners.°° 
A statute, requiring the court, 
counties which have an agreement with a city for the 
detention of prisoners in its house of correction, to 
sentence prisoners there in cases of crimes not pun- 
ishable by confinement in state prison,°? makes the 


in all the several 


house of correétion the common jail of those coun- 


tresses 


SE 679. 

59. Hale v. Johnston, 140 Tenn. 
182, 203 SW 949. 

60. See cases infra this note. 

[a] Expense of temporary con- 
finement.— Under Burns Rev. St. 
(1894) § 3541 subd 44, which imposes 
upon cities the obligation of allow- 
ing prisoners to be confined in a city 
jail until they can be transported to 
the county jail, the’ city must bear 
the expense of caring for such prison- 
ers until they are delivered to the 
sheriff of the county. Alexandria v. 
uegieen County, 23 Ind. A. 110, 55 NH 
1 


[b] Status as county jail.—As to 
the county of Wayne, the Detroit 
House of Correction is made the place 
of imprisonment for county jail of- 
fenses and must be treated to that ex- 


tent as if it were the county jail. 
Wesley v. Peo., 87 Mich. 384 [foll 
Elliott v. Peo., 13 Mich. 365]. 


61. See statutory provisions, 

62. In re Kreiner, 156 Mich. 
120 NW 785. 
outs See Constitutional Law §§ 315, 

64. See statutory provisions. 

[a] In Colorado the state commis- 
sion on prison labor, formed by L. 
(1907) p 507 (Comp. L. §§ 780-791) 
was not merged in the state board 
of corrections, created by L. (1915) 
pp 1538, 154, and L. (1921) pp 216- 
222 §§ 1-8, 10-12 (Comp. L. §§ 537— 
540, 542, 548, 572, 580, 754, 778); in 
view. of the different membership of 
boards, different terms of office, meth- 
ods of appointment, and requirements 
as to giving bond. Hessick v. Moyni- 
han, 83 Colo. 43,262 P' 907; 

[b] In Michigan L. (1893) Act No. 
118, superseded all acts previously in 
force covering the entire manage- 
ment, control, and discipline of all the 
penal institutions in the state. Rich 
v. Chamberlain, 107 Mich. 381, 65 NW 
235; Atty.-Gen. v. Parsell, 100 Mich. 
170, 58 NW 839. 

65. See cases infra this section. 

66. . Jones, 164 Ark. 
118, 261 SW 43. 

Ky.—Horsfall v. Com., 1 Bush 103. 


S . Holcomb, 46 Nebr. 
612, 65 NW 873. 
N 


Sea H.—In re De Comcey, 22 N. H. 


N. J.—State v. Union County, 50 N. 


Se lO tol eA aS 
a Y.—Peo. v. 158 NYS 
330. 


Pa.—lIn re Bucks County Prison, 15 
Paz, Co.%569: 

[a] County jailer has no right of 
visitorial access to, or supervision 
over, city jail.—Horsfall v. Com., 1 


296, 


Osborne, 


[§ 10] D. Regulation and Supervision. 
pervision of prisons, being a legislative function,°* 
is regulated by statutes,°* the provisions of which 
must be observed.®® 
performed by the officers, boards, or other author- 
ity to whom they have been intrusted by law.°® 
The rules and regulations for the government of 
prisons must be adopted by the appropriate au- 
thorities®* in the manner preseribed,®* and must 
=e within the limits prescribed by law.®® 


The su- 


These functions. can only be 


Where 


Bush (Ky.) 103. 

[b]_ Court of common pleas in 
New Hampshire has no power to in- 
struct the jailer of the county to re- 
ceive or not to receive any person 
into his custody. In re De Comcey, 
22 N. H. 368. 

[c] Mayor as member of board.— 
Since the passage of the Pennsylva- 
nia act of April 23, 1903 (Pamphl. L. 
p 284), the mayor ‘of Pittsburgh is a 
member of the board of inspectors of 
Allegheny prison. Hays v. Allegheny 
County Prison Inspectors, 209 Pa. 342, 
58 A 684. 

[ad] Single members of prison 
commission have no power on own 
initiative to visit or investigate pris- 
ons without authority from commis- 
sion. Peo. v. Osborne, 158 NYS. 330 
(Prison L. §§ 46, 47). 

[e] State penitentiary commis- 
sion is merely an administrative 
board, created for carrying into effect 
the public policy of the state as ex- 
pressed by its legislature with regard 
to the management of its convicts. 
ses v. Jones, 164 Ark. 118, 261 SW 


[f] Statute applicable only to cer- 
tain counties.—The special provisions 
of the act of Febr. 27, 1857, giving the 
custody of the jails and prisoners 
in the counties of Hssex and Hud- 
son to the board of chosen freechold- 
ers, were not made applicable te Un- 
ion County by the act of March 19, 


1857. State v. Union County, 50 N. 
i Dee WO) de ATA St 
67. Hulin v. Peo., 31 Mich. 323. 
68. Hulin v. Peo., supra. 
[a] Record of rules.—Where a 


clerk is a mere amanuensis to a board 
of inspectors, and his attendance is 
not requisite to make valid the acts 
of the board, the record of the inspec- 
tors’ rules, signed by them, is suffi- 
cient without the signature of the 
clerk. Hulin v. Peo., 31 Mich. 323. 
69. Cal.—In re Mann, L92 Cal. V65, 
2a SIP ATA 
Nev.—State v. Hobart, 13 Nev. 419. 
N. Y.—Matter of State Commn. of 
Prisons, 181 App. Div. 700, 170 NYS 
Bilton Matter of State Commn. of Pris- 
ons, 173 App. Div. 9138, 162 NYS. 363. 
Pa.—In re County Prison Inspec- 
tion, 3 Pa. Dist. & Co. 16; In re Board 


of Visitation, 23 Pa. Dist. 313. 
Ont. i i 
85. 
[a] Directing improvements.—(1) 


Where the supervisors are willing to 
make the jail improvements directed 
by the court, but not those recom- 
mended by the state commission, the 
court’s order will be affirmed, without 
prejudice to the commission’s right 


For later cases, developments and changes in the law see cumulative Annotations, same titls, page and note number, 


§§ 10-13]. 


a measure of discretion was left to the prison in- 
spectors in the execution of a statute, the courts 
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have refused to control that diseretion.7® 


Ill. OFFICERS AND EMPLOYEES’! 


[§ 11] A. Status. General rules*? control in de- 
termining whether a particular person connected with 
the operation of a prison is a public officer’? or 
merely an employee.7# 

Guard in a county jail, employed by the sheriff 
under civil service rules, holds a position, and not 
an office.*® But the designation by statute of a 
prison guard as an officer of the state is of course 
controlling.*® 

[§ 12] B. Appointment, Tenure, and Removal—1. 
In General. In so far as applicable and not restrict- 
ed by special statutory provision,’” general rules™® 
control the appointment of prison officials.79 

Deputies and subordinate officials. Statutory pro- 
visions as to the appointment of deputies and lower 
officials*® must be observed,*! whether the appoint- 
ment is made by the sheriff alone’? or subject to 
the approval of the judge of some court,’* or by the 
jailer alone’* or with the advice and consent of in- 
spectors,*> or by the board of prison directors,®® 
or by the county commissioners,*? or by the mu- 
nicipal assembly,*8 as the case may be. A court 
subject to whose approval the appointment of cer- 
tain prison officials is required to be made is bound 
to make every intendment in favor of the appoint- 
ment as a discreet exercise of the power, and can- 
not review such an appointment in pursuance of 
views, preferences, and opinions of any section of 
the community.*® Even in the absence of statutory 
authorization a sheriff may appoint a keeper of the 


county prison.°° 

Appointment of physician. While it has been held 
that, in the absence of statute, a sheriff has no pow- 
er to appoint a physician for the county jail, it 
has been held that the sheriff, the warden, or other 
proper officer or board may make such an appoint- 
ment under authority implied from other statu- 
tory powers delegated to him.®? Under a statute 
making it the duty of county commissioners to es- 
tablish such rules and regulations for the govern- 
ment and management of a prison as may be con- 
ducive to the interest of the public and to the se- 
curity and comfort of the persons confined,®? the 
sheriff or other officer having in his custody a pris- 
oner whose condition requires medical attention 
should report the condition to the board of com- 
missioners before calling in a physician.?* Where 
the statute provides that subordinate officials are 
to be appointed by the lessee of a penitentiary with 
the advice and consent of the inspectors, and that, 
if the lessee neglects to fill a vacaney within a 
specified time, the inspectors are to fill it,9° the 
rejection by the inspectors of an appointment does 
not entitle them to act independently until the jailer 
has had a reasonable time after such rejection to 


make another appointment.°® 


[§ 13] 2. Bligibility. General rules,97 in so far 
as applicable, apply to the eligibility of persons for 
appointment as prison officials;°® and statutory lim- 
itations of eligibility®® must be observed. 


dereliction of duty is shown. Page v. 


to renew its application, if the im- 
provements made are not sufficient. 
Matter of State Commn. of Prisons, 
173 App. Div. 913, 162 NYS 363. (2) 
Where the state commission of pris- 
ons applied for an order to compel 
installation of water-closets and lay- 
atories in each cell of a detention jail 
at the time of the commencement of 
extensive improvements, but did not 
ask for a restraining order, and the 
work went on to completion, an or- 
der, granted pursuant to Prison L. § 
52, denying the application, will be 
affirmed, where the jail was sanitary 
as completed. Matter of State 
Commn. of Prisons, 181 App. Div. 700, 
170 NYS 315. 

{b] Making cumulative sentences 
run consecutively.—(1) Where a pris- 
oner was sentenced for burglary in 
the second degree and for receiving 
stolen property for the maximum 
term fixed by law for each offense, 
with the provision that the sentences 
should run concurrently, the state 
board of prison directors, by deter- 
mining that the sentences should run 
consecutively, exceeded its jurisdic- 
tion. In re Mann, 192 Cal. 165, 219 P 
a, (2) Terms under cumulative 
sentences generally see Criminal Law 

3237. ‘ 
; [c] In Ohio the common pleas 
court has the exclusive authority to 
regulate control by the sheriff of the 
county jail, including the feeding of 
prisoners, under Gen. Code §§ 3157, 
8158, 3162, 13574. Kohler v. Powell, 
115 Oh. St. 418, 154 NE 340. 

70. Com. v. Halloway, 42 Pa. 446, 
82 AmD 526. 


71. Generally see Officers 46 C. J. 
Dials 
: 72. See Officers §§ 18-27. 
73. See cases infra this note. 


[a] Deputy sheriff, who is ap- 
pointed by the sheriff to act as a jail- 
er, is a public officer. Scott v. Scotts 
Bluff County, 106 Nebr. 355, 188 NW 
573. 

[b] Wardenship of penitentiary, 


created by the law of the state, with 
publie duties assigned directly or by 
constituted authority, is an_ Office, 
and not a mere employment. Hosp v. 
Martin, 83 N. J. L. 299, 84 A 1059. 

74 Ross v. Hudson County, 90 N. 
Teeglin o2ese ll OD Ag So. Ur 

75. Ross v. Hudson County, supra. 

76. Page v. O’Sullivan, 159 Ky. 
703, 169 SW 542. 


77. See statutory provisions. 

78. See Officers §§ 64-84. 

79. See cases infra notes 80-96. 

80. See statutory provisions. 

81. See cases infra notes 82-90. 

82. Dakota County v. Eastcott, 4 
Nebr. (Unoff.) 151, 93 NW 679. 

{a] Absence or disability of sher- 


iff.—Under a statute providing that 
the sheriff may appoint a jailer, who, 
in the absence or disability of the 
sheriff, shall have the custody of the 
jail and the prisoners, if the sheriff 
is not absent or disabled he has no 
authority to put the jail and prison- 
ers into the custody of the jailer. 
Platner v. Madison County, 5 Mont. 
458, 6: 12 865: ' 

83. State v. McIntyre, 25 Minn. 
383; Dunkelberger’s Case, 14 Pa. Co. 
64 Martin’ s: Case, Limba. (Coma (0: 
In re Ganser, 1 Woodw. (Pa.) 258. 

84. State v. Hobart, 13 Nev. 419. 

85. Jones v. Graham, 24 Ala. 450. 

86. Page v. O’Sullivan, 159 Ky. 
703, 169 SW 542; Yerger v. State, 91 
Miss. 802, 45 S 849; Denver v. Hobart, 
10 Nev. 28. 

[a] Appointing successor. — The 
managing body of a prison may elect 
the successor of a prison Official be- 
fore his term expires, where such 
term will expire while they remain’ in 


office. Yerger v.-State, 91 Miss. 802, 
45 S 849. 
{b] Discretion as to number.— 


The discretion with which the law 
clothes the prison commissioners as 
to the number of prison guards can- 
not be interfered with by the court, 
at the instance of the guards, espe- 
cially where no abuse. of discretion or 


O’Sullivan, 159 Ky. 703, 169 SW 542. 


Sih McHenry’s Pet., 6 Pa. Dist. 
784. 
88. Lefman v. Schuler, 317 Mo. 


671, 296 SW 808. 


89. Dunkelberger’s Case, 14 Pa. 
Co. 641) « Martin’s Case, LiPa. Co. 
hoe In re Ganser, 1 Woodw. (Pa.) 

90. Scarborough v. Thornton, 9 
Pa. 451. 

91. Clayton v. Monmouth County, 


CNS S-Sup.) SU 27 As 37: 

92. Sawyer v. Androscoggin Coun- 
ty, 116 Me. 408, 102 A 226; State v. 
Hobart, 13 Nev. 419. 

{a] Such authority may be im- 
plied from: (1) Statute giving him 
power to appoint and remove all nec- 
essary prison help. State v. Hobart, 
13 Nev. 419. (2) Statute imposing on 
him the responsibility for the care, 
custody, and safeguarding of prison- 
ers. Sawyer v. Androscoggin County, 
116 Me. 408, 102 A 226. 

93. See statutory provisions. 

94. Spicer v. Williamson, 191 N. 
C. 487, 132 SE 291, 44 ALR 1280. 


95. See statutory provisions, 

96. Jones v. Graham, 24 Ala, 450. 
97. See Officers §§ 34-61. 

98. See cases infra notes 99-1. 
99. See statutory provisions. 


1. See cases infra this note. 

fa] Person holding other office.— 
Under some statutes a person holding 
a judicial or lucrative office is not 
eligible to appointment as a prison 
director. Howard v. Shoemaker, 35 
Ind. 111 (office of mayor of a city is 
both judicial and lucrative). 

{b] Requiring appointment from 
list certified by civil service commis- 
sion applies to the office of jailer. 
Cronin v. Los Angeles County Civ. 
Serv. Commn:, 71 Cal. A. 633, 2386 P 
Boos 

{e] Civil service commission, for- 
bidding appointment because of re- 
ligious or political opinions or affilia- 
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{[§ 14] 3. Term of Office. General rules,? except 
as otherwise affected by particular statutory pro- 
visions,* apply as to the commencement,‘ duration,°® 
and termination® of the office of a prison official. 
And the same is true as to vacancies in office and 
the filling of the same.7 

[§ 15] 4. Resignation, Forfeiture, or Removal— 
a. In General. As in the case of other officers,® a 
prison official has no property or vested right in 
his office;® but he is entitled to exercise the fune- 
tions and receive the prescribed compensation there- 
of until the end of his term, unless his incumbency 
is sooner terminated by resignation,® or forfei- 
ture of,1? or removal from,” the office in the man- 
ner provided by law. 

[§ 16] b. Removal—(1) In General. General 
rules,+® subject to such qualifications or limitations 
as may be made by particular statutes,+* apply to 
the removal of prison officials.1° Thus, where no 
term or tenure has been fixed by constitution or stat- 
ute,® or where the office is to be held during the 
pleasure of the appointing power,!* the power of 
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where such an officer is chosen for a definite ee 
and provision is made for his removal for cause,** 
a removal without assigning a cause is illegal,t® and 
the cause must be legally sufficient;?° and, when 
the causes for removal are specified in the statute 
or in a valid rule or regulation adopted thereunder,** 
the cause for removal must be one so specified ;*? 
but where the statute gives power of removal for 
cause, without specifying the causes,?* the power is 
necessarily of a discretionary nature, and the re- 
moving: authority is the exclusive judge of the cause 
and the sufficiéney thereof.*4 

[§ 17] (2) Mode and Proceedings. Except as 
and to the extent they may be changed by particular 
statutory provisions,?° general rules?® apply with 
respect to the mode and proceedings for the removal 
of prison officials.27 Where the constitution di- 
rects the mode of removal, a statute may not pre- 


seribe a different mode.?® 


Charges, notice, and hearing. Statutory provi- 


sions for the investigation of a charge and the re- 


moval of the officer, if cause be shown,?° are suffi- 


removal is discretionary and without control. 


tions, applies to the office of jailer. 
Cronin v. Los Angeles County Civ. 
meee Commn- il CalerA; 633, 236 (2 
2. See Officers §§ 97-128. 

3. See statutory provisions. 

4 Yerger vy. State, 91 Miss. 802, 45 
S 849. - 

[a] Thus the term begins at the 
date of the appointment where the 
statute creating the office fixes no 
definite time for its commencement. 
se Aad v. State, 91-Miss. 802, 45 S 
49, 

5. See cases infra this note. 

[a] Term of office of higher prison 
officials (1) is usually fixed by stat- 
utes which define and limit the term 
of an incumbent. See statutory pro- 


visions. (2) Particular statutes con- 
strued. Manson. vy. State, 66 Ind. 78; 
Peo. v. Haggerty, 167 Mich. 682, 133 
NW 828; McAffee v. Russell, 29 Miss. 


84> Hosp v: ‘Martin, 83° N. J. Li. 299, 
84 A 1059; Hosp v. State Civ. Serv. 
Comman., 83 N. J. L. 10, 84 A 614. 

[b] Where law does not fix term, 
the office is held during the pleasure 
of the appointing power. State v. 
Mayne, 68 Ind. 285. 

6. State v. Morris, 136 Tenn. 157, 
189 SW 67. 

[a] Abolition of office.—A prison 
chaplain is not entitled to office after 
the repeal of the act pursuant to 
which he had been appointed and un- 
der which he held office. State v. 
Morris, 136 Tenn. 157, 189 SW 67 
(holding statute valid). Repeal gen- 
erally see Statutes [36 Cyc 1224 et 
seq]. 

2 orion from office see infra §§ 
16-18. 

7. See Officers §§ 117-128. 

[a] Declaring office vacant.—(1) 
Under a constitutional provision that, 
where a jailer shall be indicted and 
convicted of misfeasance of office, his 
office shall become vacant, the court 
has no power to declare the office va- 
cant where the indictment:-is insuffi- 
cient. Staton v. Com., 11 Ky. Op. 374. 
(2) In such case the failure of the 
jailer to keep a prisoner confined as 
directed by the court does not author- 
ize an order declaring the office va- 


eant. Staton v. Com., supra. 
{b] Election to fill vacancy.—(1) 
A statute, providing that a person 


elected to an office in which a vacancy 
has occurred shall hold the office for 
its unexpired term, applies to one 
elected by the general assembly to 
fill the office of prison director. Bak- 
er v. Kirk, 33 Ind. 517. (2) Where the 
statute provided that the superin- 


But 


tendent of the penitentiary should 
hold office for two years from the 
time of his election, a person elected 
at a called session of the legislature 
to fill a vacaney caused by resigna- 
tion is entitled to hold the office for 
the full term of two years from his 
election. McAffee v. Russell, 29 Miss. 
84. (3) Where an appointment to a 
prison board to fill a vacancy occur- 
ring before the expiration of a term 
was made by the governor during a 
recess of the senate, and the govern- 
or sent the name of the appointee to 
the senate after it convened, where- 
upon it was confirmed, but the gover- 
nor’s term had expired before the sen- 
ate was convened, the appointment 
was one during the recess so as to ex- 
pire with the convening of the senate 
as provided for by statute, instead of 
being one made with the approval of 
the senate so as to continue for the 
remainder of the term. Peo. v. Hag- 
gerty, 167 Mich. 682, 133° NW 828. 

8. See Officers § 28. 

9. Lynch v. Chase, 55 Kan. 367, 40 
P 666. 


10. Lynch v. Chase, supra. 

Resignation generally see Officers 
§§ 129-136. 

11. Lynch vy. Chase; 55 Kan. 367, 40 
P 666. 

Forfeiture generally see Officers § 
141. 


12. Baker v. Kirk, 33 Ind. 
Lynch v. Chase, 55 Kan. 

Removal generally see infra § 16; 
Officers §§ 145-209. 


13. See Officers §§$ 145-209. 


517; 


14. See statutory provisions; and 
infra this section. 

15. See infra this section. 

16. Mackenzie v. Gleason, 30 Ha- 
waii 477; Lynch v. Chase, 55 Kan. 
ae 40 P 666; Peo. v. Durston, 3 NYS 
522, 

{a] Veteran of Civil War (1) who 


is employed as a keeper or guard has 
not a vested right in the office but 
may be removed for the good of the 
service (Peo. v. Lathrop, 71 Hun 202, 
24 NYS 754 [aff 142 N. Y. 113, 36 NE 
805]; Peo. v. Durston, 3 NYS 522), 
(2) but not for political, personal, or 
other arbitrary reasons (Peo. v. Lath- 
rop, supra [construing Const. art 5 
§ 4; L. (1887) c 464 §§ 1, 2; L. (1889) 
ce 382 § 30]). 

17. State v. Mayne, 68 Ind. 285; 
Lynch v. Chase, 55 Kan. 367, 40 P 
666; State v. McIntyre, 25 Minn. 383; 
Brower v. Kantner, 190 Pa. 182, 43 
A 7; Morgan v. Adamson, 4 Pa. Dist. 
Sr Owns 

18. See statutory provisions. 


367, 40 P 666. 


cient authority for the designated tribunal to act.°° 


19. Wood v. Selby, 24 Ind. 183. 

20. State v. Mayne, 68 Ind. 285; 
Peo. v. Harvey, 127 App. Div. 211, 111 
NYS 167. 

[a] What is sufficient cause.—The 
cause must be one amounting to mal- 
feasance in office, or showing that the 
incumbent has not, in some particu- 
lar, faithfully and impartially dis- 
charged his duties. State v. Mayne, 
68 Ind, 285. 


21. See statutory provisions. 
22. See cases infra this note. 
{a] Cruel and inhuman treatment 


of a prisoner is a sufficient cause for 
removal of a prisoner under a statute 
authorizing removal ‘only for incom- 
petency and conduct inconsistent 
with the position held.” Peo. v. 
Wright, 7 App. Div. 185, 40 NYS 285 
[aff 150 N. Y. 444, 44 NH 1036] (hold- 
ing, however, that temporarily de- 
priving a prisoner of food was not 
necessarily cruel or inhuman). 

[b] Neglect of duty.—Under a 
statute empowering the county court 
to remove a jailer whenever it shall 
appear that ‘he has been guilty of a 
neglect of duty, he cannot be removed 
for any other than the specified cause. 


aes v. Luckett, 6 B. Mon. (Ky.) 
46. 
[ec] Neglect of duty resulting in 


escape.—Ristow v. New Jersey Civ. 
Serv. Commn., (N. J. Sup.) 141 A 580; 
Drill v. Bowden, CNet es UD) andocis, A 


499. 

{d] Insufficient grounds.—(1) Un- 
der Civ. Serv. L. § 22, that a prison 
storekeeper offered to trade, without 
authority, a calf, and that he spoke 
disrespectfully of the prison manage- 
ment, were insufficient grounds. Peo, 
v. Kirchwey, 177 App. Div. 706, 164 
NYS 511. (2) Evidence was insuffi- 
cient to justify discharge of a prison 
storekeeper for paying excessive pric- 
es for supplies for the warden’s ta- 
ble. Peo. v. Kirchwey, supra, 

Necessity for: 

Notice and hearing see infra § 17. 
Report to superior officer or board see 
Infrans ive 


23. See statutory provisions. 

24. Lynch v. Chase, 55 Kan, 367, 40 
P 666. 

25. See statutory provisions; and 


infra this section. 


26. See Officers §§ 167— 207. 

27. See cases infra notes 28-40. 
oat: Lowe v. Com., 3 Mete. (Ky.) - 

29. See statutory provisions. 

30. In re Bucks County Prison, 15 
Pa. Co. 569; Lutz’s Case, 8 Pa. Co. 


133 (warden). 
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notice, and a hearing before a removal.37 


_ Where removal can be made only for cause,?! gen- 


eral rules*? require specified charges, notice, and a 
hearing,** and especially is this so where the stat- 
ute** expressly so provides,?® such a statute being 
considered mandatory.*® 

Report to superior body. The fact that a board, 
vested with the discretion of removing a prison of- 
ficial, 1s required to report the removal and the 
grounds therefor to a body whose failure to con- 
cur in the removal imposes the duty of reinstate- 
ment does not require the preferment of charges, 
While 
a requirement, that the discharge of an official can 
be made only after a presentation of the reasons 
therefor and the allowance of a reasonable time for 
making an answer in writing and the filing of the 
proceedings with the civil service commission, must 
be complied with,?® and the reasons assigned for 
the removal must be sufficient on their face,®® a 
hearing is not necessary to make the discharge ef- 
fective.*° 

[§ 18] (3) Effect of Removal. Where the in- 
cumbent of one office holds another office ex officio, 
his removal from the principal office removes him 
from the other office also.41 

[§ 19] c. Reinstatement.4? A prison official or 
employee wrongfully removed may, by laches, lose 
his right to reinstatement.** 
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[§ 20] C. Sheriff as Jailer Ex Officio.44 The 
sheriff is jailer ex officio, and has a common-law 
right to the custody and control of the public pris- 
ons, and of the prisoners confined therein,*® and 
the statute may*® and sometimes does? confer, ei- 
ther expressly or by implication, virtually the same 
rights on a sheriff. Some cases hold that, where the 
constitution makes provision for the office of sheriff 
but is silent as to the rights attaching to the of- 
fice,*8 the common-law rights attaching to the office 
from time immemorial are recognized and cannot be 
detached by statute;+® but other cases hold that 
the office of sheriff is a purely ministerial office, the 
functions and province of which is to execute du- 
ties prescribed by law, and which may be contract- 
ed, enlarged, or transferred at the will of the legis- 
lature.°° Where the office of jailer is recognized 
by the constitution, the court may place the jail 
and prisoners in the exclusive control of the sheriff, 
if the jailer refuses to perform his duties.>1 

{§ 21] D. Bonds.°? The statutes generally re- 
quire the warden or jailer to give a bond for the 
faithful discharge of his duties,®3 and may author- 
ize a board in its discretion to require such a bond 
from subordinate prison officials.5+ It has been held 
that, in the absence of any statutory requirement 
to that effect, the warden of a penitentiary cannot 
be required to give a bond;°* but on the other hand 


31. See supra § 16. 
32. See Officers § 170 et seq. 
833. Lynch v. Chase, 55 Kan. 367, 
40 P 666; Gorham v. Luckett, 6 B. | accepted. 


Mon. (Ky.) 146; Evening Post Co. v. 
Caufield, 66 SW 502, 23 KyL 2088; 
Ware v. State, 72 S 237 [den sugges- 
tion of: error 111 Miss. 599, 71 S 868]; 
Yerger v. State, 91 Miss. 802, 45 S 849. 

34. See statutory provisions. 

35. Hawaii—Mackenzie v. Glea- 
son, 30 Hawaii 477. 

Kan.—Jones v. Botkin, 92 Kan. 242, 
139 P 1196. 


Ky.—Page v. O’Sullivan, 159 Ky. 
703, 169 SW 542. ‘ 
Miss.—Yerger v. State, 91 Miss. 


802, 45 S 849. 

N. J. -Van Horn. vv.’ D*Arcy,,083N: 
Jie OTD; 99 yAV59T> “Sullivan wv. Mer 
Osker, 84 N. J. L. 380, 86 A 497 [Loverr 
Arbuckle v. Kelly, 78 N. J. L. 94, 73 
A 510]. i 

N. Y.—Peo. v. Wright, 7 App. Div. 
185; 49 NYS 285 [aff 150 N. Y. 444, 44 
NE 1036]. ’ 

[a] Bemoval of cellhouse man.— 
Jones v. Botkin, 92 Kan. 242, 139 P 
1196. 

[b] Removal of guard.—Stone v. 
Board of Prison Comrs., 164 Ky. 640, 
176 SW 39; Ross v. Hudson County, 
90 N. J. L. 522, 102 A 397. 

[c] Removal of matron.—Mac- 
kenzie v. Gleason, 30 Hawaii 477; 
Martin v. Essex County, 85 N. J. L. 
151, 88 A 845. 

[ad] Removal of warden of county 
jail— Sullivan v. McOsker, 84 N. J. L. 
380, 86 A 497 [rev 83 N. J. L. 16, 83 A 
481]. 

tai Warden of city prison of New 
York is not a state officer, but a “per- 
son holding a position by appoint- 
ment in any city or county” within J., 
(1892) c¢ 577, prohibiting removal, 
without a hearing, of a veteran hold- 
ing such an office. Peo. v. Wright, 
150 N. Y. 444, 44 NE 1036. 

36. See cases supra note 35. 

37. South v. Sinking Fund Comrs., 
86 Ky. 186, 5 SW 567, 9 KyL 478. 

38. See cases infra notes 39, 40. 

39. Peo. v. Harvey, 127 App. Div. 
211, 111 NYS 167. : 

[a] Scope of review by court.— 
Where the reasons assigned for re- 
moval are sufficient on their face, the 
court cannot go beyond that and de- 
termine whether the reasons had ex- 
istence as a matter of fact, and can- 


not consider: the explanation given by 
the person removed, and say that it 
was sufficient and ought to have been 
Peo. v. Harvey, 127 App. 
Div. 211, 11 NYS 167. 

40. Cronin v. Los Angeles Coun- 
ty Civ. Serv. Commn., 71 Cal. A. 633, 
236 P 339: 


41. Burr v. Norton, 25 Conn. 108. 
42. Generally see Officers §§ 210, 
gli 

43. See cases infra this note. 

[a] apse of two years.—Stone v. 


Board of Prison Comrs., 164 Ky. 640, 
176 SW 39;.Van Horn v. D’Arcy, 88 
Nevin da -Oos Sor AN bor. 

44. Rights, powers, and duties of 
sheriffs generally see Sheriffs and 
Constables [35 Cyc 1527 et seq]. 

45. State v. Buckley, (N. J. Sup.) 
52 A 692; Virtue v. Essex County, 67 
N. J. L. 139, 50 A 360; Felts v. Mem- 
phis, 2 Head (Tenn.) 650; State v. 
Brunst, 26 Wis. 412, 7 AmR 84, 

fa] Deputy sheriff, by virtue of 
such office, is not authorized to act as 
deputy jailer. Skinner v. White, 9 


N. H. 204 
46. Conn.—Burr v. Norton, 25 
Conn. 103. 
Me.—Sawvyer v. Androscoggin 


County, 116 Me. 408, 102 A 226. 

Md.—Bowie v. Evening News Co., 
151 Md. 285, 134 A 214. 

Miss.—Ex p. Buck, 104 Miss. 661, 
61 S 651. 

Nebr.—Afflerbach v. York County, 
95 Nebr. 611, 146 NW 1050. 

N. Y.—Becker v. Ten Eyck, 6 Paige 
68. 

Pa.—Com. v. Christopher, 3 Grant 
375. 

[a] Sheriff may keep prison in 
person or he may employ as many 
deputy keepers as he_ thinks fit. 
Dunkel v. Hall County, 89 Nebr. 585, 
131 NW 973; Becker v. Ten Eyck, 6 
Paige (N. Y.) 68. 

[b] Deputy jailer as keeper of 
workhouse.—Where the statutes give 
charge and custody of the jail to the 
sheriff and authorize ‘him to appoint 
a deputy jailer subject to the ap- 
proval of the county commissioners, 
a provision that the keeper of the jail 
shall be the keeper of the workhouse 
refers to the deputy jailer. Burr v. 
Norton, 25 Conn. 103. 

[ec] Sheriff of Philadelphia City 
and County formerly had the custody 
of the debtors’ and witnesses’ apart- 


ithe appointment of its keeper. 


| (Tenn.) 


ment of the Philadelphia prison, and 
Com. 
v. Christopher, 3 Grant (Pa.) 375. 

[ad] United States marshal in Utah 
territory had the sole and entire con- 
trol and management of the territo- 
rial penitentiary, subject to the gen- 
eral rules and regulations made by 
the attorney-general of the United 
States. Clifton v. Nelson, 2 Utah 284. 

47. See statutory provisions. 

48. See constitutional provisions. 

49. Virtue v. Essex County, 67 .N. 
J. L. 139, 50 A 360; Peo. v. Keeler, 29 - 
Hun (N.-Y.) 175, 64 HowPr 478; State 
v. Cummins, 99 Tenn. 667, 42 SW 880; 
State v. Brunst, 26 Wis. 412, 7 AmR 
84. See Felts v. Memphis, 2 Head 
650 (sheriff's common-law 
rights cannot be abridged or given to 
another unless the purpose to do so 
is clearly expressed by the législa- 
ture). 

50. McDaniel v. Armstrong, 17 
Del. 240, 59 A 865; State v. Dews, R. 
M. Charlt. (Ga.) 397; Bowie v. Even- 
ing News Co., 151 Md. 285, 134 A 214; 
Beasly v. Ridout, 94 Md. 641, 52 A 
61. 

{a] Thus, where the constitution 
provides that the sheriff.‘‘shall exer- 
cise such powers and perform such 
duties as now or may hereafter be 
fixed by law,” the legislature is au- 
thorized to change ‘his rights and du- 
ties. Baltimore v. State, 15 Md. 376, 
74 AmD 572. 

{b] In England, by virtue of 28 & 
29 Vict. c 126 § 58, which provides 
that every person confined in a prison 
is to be decreed in the custody of the 
jailer, except prisoners left for exe- 
cution, all prisoners in a prison, ex- 
cept those left for execution, are no 
longer in the custody of the sheriff. 
Mee v. Cruikshank, 20 Cox CGC. C. 210. 

51, . Staton v.. Com: ii Ky. Op: 374 

52. MNecessity for official bond gen- 
erally see Officers § 89. 

53. See statutory provisions. 

54. Goree v. Ramey, 78 Tex. .176, 
14 SW 553 (under such a statute the 
penitentiary board may require the 
assistant superintendent to give bond 
to keep a’correct account of all mon- 
eys received for any state convict and 
pay it over as required by law). 

55. State v. Heisey, 56 Iowa 404, 9 
NW 327 (no bond could be required 
of a warden of a new penitentiary 
whose duties and powers were de- 
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it has been held that a sheriff may secure the per- 
formance of the duties of the jailer by requiring 
the latter to give him a bond of indemnity with 
A statutory requirement 
that the bond of the warden of a penitentiary shall 
be approved by the governor and the penitentiary 
commissioners is for the security and benefit of the 
publie only, and the fact that a warden’s bond is 
not approved by the governor does not affect its 
validity as against the warden or his bondsmen;** 
but where the statute requires the keeper of the 
penitentiary to execute a bond to the state, a bond 
executed to the governor and his successors in of- 
fice is not a valid statutory bond and cannot be sued 
upon in the name of the governor.*$ 

[§ 22] E. Compensation®®—1. Of Sheriff.°° The 
care of the jail and the prisoners therein, being a 
part of the sheriff’s official duty, is paid for by his 
established fees or salary, and he cannot recover 


satisfactory sureties.*¢ 


clared by law to be the same as pre- 
scribed by law for the warden of an 
existing penitentiary who was re- 
quired to give bond before entering 
upon the discharge of his duties, and 
a bond given by the warden of the 
new penitentiary, not having been re- 
quired by statute, could not be en- 
forced as a statutory bond). 


56. Willett v. Kipp, 12 Hun (N. 
Y.) 474. 
57. Ramsay v. Peo., 197 Ill. 572, 


64 NE 549 [aff 97 Ill. A. 283]. 

58. Tucker v. Hart, 23 Miss. 548. 

59. Compensation and reimburse- 
ment for maintenance of prisoners 
see infra §§ 96-115. 

60. Compensation generally see 
Sheriffs and Constables [35 Cye 1547 
et seq]. 

61. Ala.—Kilgore v. Swindle, 219 


Ala. 378, 122 S 333; State v. Brewer, 
59 Ala. 130. 

Cal.—Stockton vy. Shasta County, 
11 (Cal> 113. 


Colo.—Larimer County v. Branson, 
4 Colo. A. 274, 35 P 750. 

Ill.—Seibert v. Logan County, 63 
Tli. 155; Goff v. Douglas County, 32 
Tll. A. 145 [aff 132 Ill. 323, 24 NE 60]. 

Ind.—Benton County v. Harmon, 
LOLepinda pols. scarroll County, vv. 
Gresham, 101 Ind. 53; Bynum v. 
Greene County, 100 Ind. 90. 

Iowa.—McDonald vig. 
County, 48 Iowa 404. 

N. J.—-Hudson County v. Kaiser, 75 
N. J. L. 9, 69 A 25; Morris County v: 
Freeman, 44 N. J. L. 631. 

Wis.—Parsons v. Waukesha Coun- 
ty, 88 Wis. 288, 53 NW 507. 

62. Larimer County v. Branson, 4 
Colon Al 274, 35 P7750; Gotteyv. Dourg- 
las County, 132 Ill. 323, 24 NE 60 [aff 
32 Ill.-A. 145]. 

63. Larimer County v. Branson, 4 
Colon Aneta oO) oUt flame 
Carroll County, 102 Iowa 523, 69 NW 
1122, 71 NW 425; Chipman v. Wayne 


Woodbury 


County Auditors, 127 Mich. 490, 86 
NW 1024. 
[a] Statute construed.—Under 


Howell St. Annot. § 9055, providing 
that the sheriff shall receive certain 
fees for every person committed or 
discharged or taken before a court 
for examination or to jail, and that 
“for other services not herein spe- 
cially provided,’ he shall receive 
“such sums as may be allowed by the 
poard of supervisors,’ the board is 
not authorized to vote a Sheriff a 
lump salary “as jailer,” without in 
any wise restricting his usual fees, 
but only, if he performs services not 
specially provided for, to allow him 
such compensation as it may deem 
proper, after the services are ren- 
dered. Plummer v. Edwards, 87 
Mich. 621, 49 NW 876. 

{b] In Nebraska (1) a sheriff who 
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or salary.®? 


‘ale 


acts as jailer is entitled to the com- 
pensation for his services as. such. 
Iler v. Merrick County, 96 Nebr. 114, 
147 NW 118; Dunkel v. Hall County, 
89 Nebr: /585,) 131 NW 973. .(2), His 
election to act need not be shown in 
any other way than by the perform- 
ance of the duties. Iler v. Merrick 
County, supra. 

64. Austin v. Metc. 
(Mass.) 116. 

65. Hare v. Sebastian County, 35 
Ark. 90; Union County v. Patton, 63 
Ill. 458; Seibert v. Logan County, 63 
Ill. 155 [appr Peo. v. Foster, 133 Ill. 
496, 23 NE 615]; Scott County v. 
Drake, 71 Ill. A. 280. 

[a] Where county voluntarily 
pays such assistant, no recovery 
therefor can be had from the sheriff 
by the county. Peo. v. Foster, 133 


Moore, 7 


Ill. 496, 23 NE 615. 

66. See statutory provisions. 

[a] Invalid statute cannot have 
this effect. Peo. v. Chapman, 61 Cal. 


262 (in violation of Const. art x § 4). 
67. See cases infra notes 68-86. 
68. McBrian v. Nation, 78 Kan. 

665, 97 P 798. 

[a] Extra services.—The warden 
and directors of the penitentiary em- 
ployed the chaplain to superintend a 
prison school, agreeing to pay the 
sum of thirty dollars a month in ad- 
dition to his salary as chaplain. The 
services were performed, but the 
state auditor refused to allow a claim 
therefor. It was held that the action 
of the state auditor was justified. 
McBrian v. Nation, 78 Kan. 665, 97 P 
798 


69. See cases infra this note. 

[a] Extra guards.—Under Comp. 
St. ec 28, § 5, when extra guards are 
actually necessary, the county must 
pay two dollars a day for them. Gage 
County v. Kyd, 38 Nebr. 164, 56 NW 
964 [foll Dakota County v. Eastcott, 
4 Nebr. (Unoff.) 151, 98 NW 679]. 

[b] Services on Sunday.—Even if 
the duties required of a prison guard 
be considered as resulting from con- 
tract, his monthly compensation be- 
ing fixed by statute, they will include 
the necessary service of guarding 
convicts on Sunday. Page v. O’Sul- 
livan, 159 Ky. 703, 169 SW 542. 

[ec] Payment and recovery by jail- 
er.— While it may not be the duty of 
a jailer to pay persons employed as 
jail guards, yet, where he voluntarily 
pays jail guards for their services, 
he thereby becomes the purchaser of 
their claims against the county, and 
receives the amount due them as 
their their assignee, and not in his 
capacity as jailer. Connelly v. Web- 
ster, 6 Ky. Op. 329. 

{[d] Payment and recovery by 
sheriff.— Where the sheriff is author- 
ized to employ guards at the coun- 
ty’s expense, and the county refuses 
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any additional pay therefor from the county or 
state,°+ whether the actual services are performed 
by himself or by a subordinate appointed by him,°? 
except where the statute provides for compensation 
for such services in addition to his established fees 
It has been held that a sheriff may re- 
ceive a share of the fees and emoluments of his 
deputies, if the parties so agree.°4 
[§ 23] 2. Of Other Prison Officials—a. In Gener- 
In, the absence of statute deputies or subor- 
dinates appointed by the sheriff to perform a part 
of his duties with regard to jails cannot recover from 
the county or state pay for their services.®® 
utes which provide for compensation to prison of- 
ficials, other than the sheriff, for their services®® 
control -as to the amount of the compensation and 
the conditions under which it is allowable.®* 
particular officials who have thus become entitled to 
compensation are: Chaplains;®® guards;®® jailers;7° 


Stat- 


Among 


to compensate such guards for their 
services, the sheriff may pay them 
himself and recover from the county 
the amount so paid. Lloyd v. Siiver 
Bow County, 15 Mont. 433, 39 P 457. 
70. Stone v. Pflanz, 99 Ky. 647, 36 
SW 1128, 18 KyL 489; Adams v. 
pe aneen County, 13 Gray (Mass.) 


od. 

fa] Duly appointed and qualified 
deputy sheriff, who has been selected 
by his principal to perform the du- 
ties of a jailer, is entitled to one dol- 
lar and fifty cents a day for his serv- 
ices, ‘‘where there are prisoners con- 
fined in the county jail.” Scott v. 
Scotts Bluff County, 106 Nebr. 355, 
183 NW 573. 

[b] Compensation for taking 
charge of public buildings.—Under 
St. (1903) §§ 1749, 3948, the fiscal 
court could not appropriate money to 
a jailer for taking charge of public 
buildings and grounds. Mitchell v. 
Henry County, 124 Ky. 833, 100 SW 
220, 30 KyL 1051. 

[c] Fees for attendance on court. 
—Where the county judge hoids' a 
special term of ‘the county court or 
the quarterly court in his own office 
or the clerk’s office, the jailer is not 
entitled to any pay for attendance. 
Hickman County vy. Jackson, 153 Ky. 
551, 156 SW 391. ; 

{[d] Salary in lieu of fees.—Where 
the statute fixes the jailer’s fees, a 
fiscal court cannot allow him a sal- 
ary in lieu of fees. Mitchell v. Hen- 
ry County, 124 Ky. 833, 100 SW 220, 
30 KyL 1051. é 

[e] Joint use of jail as affecting 
amount of fees.—No obligation rests 
on a city or a county, by reason of 
their having agreed jointly to erect 
and maintain a jail for the use of 
both, each contributing to the ex- 
pense thereof, to pay the jailer more 
than the fees provided by statute. 
Camps v. Louisville, 9 Ky. Op. 243. 

{[f{] Changing compensation by 
contract.—A contract hetween a dep- 
uty sheriff appoinied by the sheriff 
to act as a jailer, and the board of 
county commissioners, by which he 
was to perform the duties of jailer 
for a different compensation than 
that fixed by law, is against public 
policy, and void. Scott v. Scotts Bluff 
County, 106 Nebr. 355, 183 NW 573. 

_ lg] Set-off—In an action by a 
jailer against a county to recover 
compensation for services in attend- 
ance upon court, the county may 
set off payments previously made 
to the jailor to which he was not en- 
titled, if such payments be plead- 
ed and relied upon. Hickman Coun- 
eg Jackson, 153 Ky. 551, 156 SW 


{h] In Pennsylvania (1) the stat- 
ute fixing the salary of the prison 
keeper in Lancaster County was not 
repealed by a general statute fixing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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matrons;‘1 prison boards;72 and wardens.7? The 
power to provide for the compensation of jail offi- 
cials is sometimes vested in a particular court or 
board,** which must, in so doing, act within its 
statutory powers,‘® and is not authorized to make 
an order, the effect of which is entirely to deprive 
such an official of compensation.‘* The authority 
and duty of a county board to keep and maintain 
a jail empowers it, in the exercise of a reasonable 
discretion, to employ and pay necessary guards or 
assistants to the sheriff as keeper of the jail.77 <A 
jailer may be entitled to pay for attendance on court 
as a witness,‘* and guards engaged on a monthly 
compensation are not subject to a deduction of sal- 
ary while taking a convict before the court under 
a subpena.’® It has been held that deputies of the 
sheriff designated for duty at a prison are not em- 
ployees of the prison within a statute requiring a 
city to pay the salaries of such employees.°® Where 
the appointment of a jailer and the amount of his 
salary is prescribed by law, the sheriff, receiving 
such salary to the use of the jailer, cannot refuse to 
pay it over, even on the ground of the illegality of 
the appointment.’ <A de facto jail officer is en- 
titled to the emoluments of the office of which he 
is actually incumbent;*? but a mere intruder has 
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no right to fees or salary for services rendered dur- 
ing such usurpation.’ Where a duly appointed of- 
ficer is unlawfully prevented from performing his 
duties, he is ordinarily entitled to recover as if he 
had performed them.*¢4 

Periodical report of fees received or due for 
services rendered by a jailer in his official capacity, 
as required by statute,** must include statutory al- 
lowances for attendance at court and for furnishing 
fuel, light, and water to the court.*® 

[§ 24] b. Change of Compensation.*? Tn the ab- 
sence of any inhibitory constitutional provision,’ a 
change of compensation duly made becomes effec- 
tive.s® In the absence of a provision to the con- 
trary, boards empowered to fix the compensation of 
prison officials may change such compensation,®® and 
an acceptance by the official of reduced compensa- 
tion estops him to question the reasonableness of 
the reduction:®! 

[§ 25] c. Expenses. The expenses of prison of- 
ficials or boards must be paid out of the fund pro- 
vided therefor by law,®? and although there be no 
express provision for such allowance, it may be made 
where the expense is incidental to the performance 
of a duty imposed or power conferred by law.°* 
A statute, allowing prison directors a mileage and 


the salaries of all county officers in 
counties; containing over one hundred 
and fifty thousand inhabitants. 
Moore v. Lancaster County, 11 Pa. 
Dist. 715. (2) But the acts of March 
31, 1876, and July 2, 1895, in relation 
to the salaries of county officers, re- 
pealed that portion of the act of April 
18, 1868, which authorized the board 
of prison commissioners to pay the 
keeper of the prison such salary as 
it should fix. Boland v. Luzerne 
County, 10 Kulp 10. 

71. Peo. v. Coggey, 132 App. Div. 
268, 117 NYS 65. 


72. State v. es 5 N.. D. .695, 63 
NW 206. 
{a] “Attendance” on the sessions 


of a prison board within a statute 
allowing a per diem for time spent 
in such attendance includes the time 
actually spent in traveling by the 
usual and direct route between the 
residence of the member and the 
place where the sessions are held. 
ete? vy. Briggs, 5 N. D. 69, 63 NW 
06. 


73. Crosman vy. Nightingill, 1 Nev. 
323. j 
74. See statutory provisions. 


[a] In Pennsylvania (1) the act 
of April 14, 1835, providing that the 
inspectors of the Philadelphia County 
prison should fix the salary of prison 
officials, was not repealed by the 
Pennsylvania act) of May. 21, L879. 
Graham vy. Philadelphia, 288 Pa. 152, 
135 A 908; Butcher v. Philadelphia, 
[Pas Dist. 593, 2b Pa. Co. 459, ..¢2) 
Nor was the former act repealed by 
the Charter Act of 1919 (P. L. p 581); 
St. § 2975 et seq. Graham v. Philadel- 
phia, 288 Pa. 152, 135 A 908 [aff 88 
Pa. Super. 250]. (3) It is inimate- 
rial that the city council has not 
appropriated the necessary funds, 
Graham vy. Philadelphia, 288 Pa. 152, 
135 A 908 [aff 88 Pa. Super. 250]. 

75. Randall v. Lyon County, 20 
Nev. 35, 14 P 588 (under Gen. St. § 
2139, authorizing the sheriff to em- 
ploy a jailer, and making it the duty 
of the county commissioners to al- 
low “a fair and adequate monthly 
compensation,’ the commissioners 
had no authority to fix the compen- 
sation on a per diem basis, and to con- 
fine it to such times as prisoners were 
detained in the county jail). 


76. State v. McIntyre, 25 Minn. 
383. 

77, Peo. v. Foster, 133 Ill. 496, 23 
NE 615; Mitchell v. Leavenworth 
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County, 18 Kan. 188. 

[a] Ratification of employment by 
sheriff.—Where the sheriff employed 
a guard to perform necessary serv- 
ices, which he did perform with the 
knowledge of the county commission- 
ers, who subsequently at a regular 
session fixed the compensation of 
guards, there was a sufficient ratifi- 
cation of the sheriff’s action to en- 
title the guard employed by him to 
recover from the county for his serv- 
ices. Mitchell y. Leavenworth Coun- 
ty, 18 Kan. 188. 


78. Ellison yv. Stevenson, 6 T. B. 
Mon. (Ky.) 271. 

79. State v. Coffin, 56 Oh. St. 240, 
46 NE 819. 

80. State v. New Orleans, 35 La. 
Ann, 532. 

81. McLenore v. Lancaster, 57 S. 
C. 382, 35 SH 743. 

82. Behan v. Davis, 3 Ariz. 399, 


5 a E>. yy. Es 
784. 

83. Meehan v. Hudson County, 46 
N. J. L. 276; 50 AmR 421. 

84. Jones v. Graham, 21 Ala. 654. 

{a] Barred by laches.—A prison 
guard wrongfully removed from of- 
fice, under St. § 3795, who failed to 
sue for reinstatement or salary for 
two years thereafter, although his 
place was immediately filled, was held 
barred by laches from securing ei- 
ther a reinstatement or compensa- 
tion. Stone v. Board of Prison 
Comrs., 164 Ky. 640, 176 SW 39. 

85. See statutory provisions. 

86. Stone v. Pflanz, 99 Ky. 647, 36 
SW 1128, 18 KyL 489. 

87. For maintenance of prisoners 
see infra § 105. 

88. See constitutional provisions. 

[a] Provision for salary of officer 
made ex officio warden.—Where the 
lieutenant governor of a state re- 
ceives no salary and no compensation 
except a per diem allowance for sery- 
ices actually rendered as president of 
the senate, a statute making him ex 
officio warden of the state prison and 
allowing him a salary as such is not 
in violation of a constitutional prohi- 
bition against increasing the compen- 
sation of officers during their terms 
of office. Crosman y. Nightingill, 1 
Nev. 323. 

89. See cases infra this section. 

[a] In Michigan Pub. Acts (1907) 
No. 57, amending Pub. Acts (1893) 
No. 118, provides the maximum sal- 
ary to be paid prison officials in- 


In re McHenry, 6 Pa. Dist. 


cluding the warden, but declares that 
any individual salary may, by the 
board, be increased beyond the lim- 
it named with the approval of the 
governor. Pub. Acts (1907) No. 286, 
relating to the salaries fixed and al- 
lowed by the board of control of the 
various state institutions, declares 
that, whenever, under the laws of 
the state, the salary of any superin- 
tendent, president, secretary, or other 
officer having direct executive man- 
agement or control of a state insti- 
tution shall be fixed or changed by 
the board of control, payment shall 
not be made until the annual or fixed 
salary shall be approved by the gov- 
ernment, auditor general, and state 
treasurer. It was held that, under. 
the principle of ejusdem generis, the 
salary of warden did not fall withia 
the latter act, and might be raised 
by the board of the prison without 
the approval of the auditor general 
and state treasurer. Michigan State 
Prison v. Fuller, 197 Mich. 377, 163 
NW 921. 

90. Truman =v. 
ArT ZO io peo. 

[a] In Massachusetts the salaries 
of jail officials are fixed by the coun- 
ty commissioners, subject to revision 
by the superior court, but as an or- 
der of court fixing the salary of a 
certain official is not for any definite 
period in the future, the commission- 
ers may subsequently reduce the sal- 
ary, subject again to revision by the 
court, if they deem that a change in 
the circumstances and conditions ren- 
ders the reduction just. Vose vy. HEs- 
sex County, 145 Mass. 500, 14 NE 515. 

91. Truman” vy. Pinal "County," 6 


Pinal County, 6 


Ania OM NO GOs 
[a] Implied acceptance of change. 
—A jailer, continuing the perform- 


ance of his duties after county su- 
pervisors had lessened his rate of 
compensation, impliedly accepts such 
rate, and cannot subsequently ques- 
tion the reasonableness thereof. Tru- 
man v. Pinal County, 6 Ariz. 191, 57 
PiG5: 

92. In re Penitentiary Salaries, 36 
Pa. Co. 403. 

93. See cases infra this note. 

{a] Expense of journey taken by 
the inspectors to another prison, to 
become familiar with the use of a 
machine they were authorized to buy 
to enable the warden to make a regis- 
try of all convicts according to the 
Bertillon system, should be allowed. 
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a certain sum per month for other expenses, vio- 
lates a constitutional provision that such - officers 
shall receive no compensation other than reasonable 
traveling and other expenses incurred while engaged 
in the performance of official duties, to be audited 
as the legislature may direct.°* 

[§ 26] 3. Use of Jailer’s Residence.2> Where the 
sheriff is ex officio jailer,®® the use of the jailer’s 
residence is in no sense a part of the income of the 
office, as these accommodations are furnished to en- 
able the ‘sheriff to better the discharge of his du- 
ties.°7 | 


[§ 27] F. Powers and Duties.°® The powers and 


duties of a board or like body vested with the con-, 


trol of a prison®® are such as are conferred and im- 
posed on it expressly or impliedly by law,? such, 
for example, as the duties to furnish beds and fuel;* 
to provide for medical and surgical attention;* to 
purchase supplies for the purpose of séeing that the 
prison and prison property is properly guarded 
against sickness;* to see that prisoners are kindly 
and humanely treated;> and to use reasonable dili- 
gence to prevent prisoners from inflicting injuries 
upon each other. A majority of the officers con- 
Mogel v. Berks County, 154 Pa. 14, [a] 


26 A 227, 
{[b] Item for meals furnished the 


Nature 
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of 
duty is owed both to the public gen- 
erally and to the prisoners (Hale v. 


stituting a state board of prison commissioners may 
lawfully hold a meeting and transact such business 
as the board is authorized to transact.” ; 
Of jailer or warden. The powers and duties of a 
jailer or of a warden, or a sheriff acting as such, 
are those defined by statute and limited as pre- 
seribed by law;8 and are considered as ministerial,® 
public?® duties. Among other duties imposed** are 
the duty to receive and keep prisoners;+? the duty 
to preserve the health of the prisoners,** and a for- 
tiori to preserve their lives;14 the duty to supply 
food and board to the prisoners;1> and the duty to 
keep the jail clean and sanitary.1® <A jailer need 
not receive a debtor without sufficient written evi- 
dence of authority to receive and hold him,** but 
if he sees fit he may waive this without rendering 
himself or the sheriff hable for any consequences 
which may follow.1® The superintendent of a work- 
house cannot lawfully receive an inmate’s child into 
that institution or permit it to remain therein even 
on payment of its board.1® A contract by a jailer to 
lease that part of the jail set apart for his own use 
is void;?° but the sheriff is not chargeable with rent 


for the part of the jail building occupied by him as a 


duty.—(1) This| J. L. 16, 83 A 481]. . 
11. See cases infra this note. 


[a] Allowance and certification of 


[§§ 25-27 


board of prison inspectors while at 
the prison, in discharge of their offi- 
cial labors, should be allowed the 
prison treasurer, ‘in settling his ac- 
counts; since the duties of the in- 
spectors require constant attendance 
in the prison, they have authority to 
provide themselves with food out of 
the prison funds while in the dis- 
charge of such duties. Mogel v. 
Berks County, 154 Pa. 14, 26 A 227. 

94. Peo. v.-Chapman, 61 Cal. 262. 

95. liability for maintenance see 
infra § 103. 

96. See supra § 20. 

97. Bynum v. Knighton, 137 Ga. 
250, 73 SE 400, AnnCas1913A 908, 

98. Fiscal management generally 
see infra §§ 33-37. 
~ 99. See supra § 10. 

1. See cases infra notes 2-6. 

fa] Jurisdiction over person of 
prisoner.—Under the law giving the 
board of state prison directors its 
powers, the board has jurisdiction 
over the person of a prisoner con- 
fined in the state prison. In re Mac- 
Donald, 45 Cal. A. 480, 187 P: 991. 

{b] In Kentucky, under St. 1928 
Suppl. § 216al, the state board of 
charities and corrections is the suc- 
cessor to all rights and powers of 
the board of penitentiary commis- 
sioners. Com. v. Polsgrove, 22 SW 


(2d) 126. ? 
2. Moore v. Servening, 3 Yeates 


(Pa.) 443. "| i 
{a] Inspectors of Philadelphia 
County jail were bound by the law of 
April 4, 1792, to furnish German pas- 
sengers, arrested and in the debtors’ 


apartment, with blankets and fuel. 
Moore v. Servening, 3 Yeates (Pa.) 
443, 


3. Spicer v. Williamson, 191 N. C. 
487, 132 SE 291, 44 ALR 1280. 

[a] Duty exists (1) where the 
prisoner has been committed as the 
result of a preliminary proceeding 
(Spicer v. Williamson, 191 N. C, 487, 
132 SE 291, 44 ALR 1280), (2) or on 
conviction (Spicer v. Williamson, su- 


pra), (3) and whether actually in 
prison (Spicer v. Williamson, su- 
pra), (4) or in the lawful custody of 


the officer but not actually in prison 
because his condition will not permit 
him to be taken there (Spicer v. Wil- 
liamson, supra). 

4 American Disinfecting Co. v. 
Oktibbeha County, (Miss.) 110 S 868. 

5. Hale v. Johnston, 140 Tenn. 182, 
203 SW 949. 


Johnston, 140 Tenn. 182, 203 SW 949), 
(2) and is ministerial in its nature 
(Hale v. Johnston, supra). 

6.. Ratliff v. Stanley, 224 Ky. 819, 
7 SW (2d) 230, 61 ALR 566; Hixon 
v. Cupp, 5 Okl. 545, 49 P 927; Kusak 
v. McCorkle, 100 Wash. 318, 170 P 
1023, LDRA1918C 1158. 
ms Led merges v. Perrin, 10 Ida. 531, 79 


[a] Notice to member beyond ju- 
risdiction.—A meeting may be law- 
fully held by a majority of the board 
without giving notice to a member 
who at the time of calling and hold- 
ing the meeting is beyond the juris- 
diction of the state. Ackley v. Per- 
Tin} LO Widae b31.." 7.9) Pw92. 

8. Mich.—Peo. v. State Prison In- 
spectors, 4 Mich. 187. 


Miss.—American Disinfecting Co. 
v. Oktibbeha County, 110 S 869. 
Mont.—Pacific Coal Co. v. Silver 


Bow Co., 79 Mont. 323, 256 P 386. 

Nebr.—State v. Holcomb, 46 Nebr. 
612, 65 NW 873. 

Oh.—State v. Coffin, 56 Oh. St. 240, 
46 NE 819. 

S. C.—Carolina Nat. Bank v. State, 
60 S. C. 465, 38 SE 629, 85 AmSR 865, 

Tenn.—State v. Trotter, 142 Tenn. 
160, 218 SW 230. 

W. Va.—Clark v. Kelly, 101 W. Va. 
650, 133 SE 865, 46 ALR 799. 

[a] Transfer of statutory powers 
of jailer.—Where the statutes ex- 
pressly vest certain powers in, and 
confer certain duties upon, the jailer, 
the prison inspectors cannot trans- 
fer any of such powers and duties to 
a clerk. Hulin v. Peo., 31 Mich. 323 
(under the Michigan statute, if the 
prison agent, who is the jailer, al- 
lows the clerk to receive and pay out 
the prison funds out of his presence 
and personal control, these acts are 
done as the agent’s own servant and 
not officially as clerk). - 

{[b] Custody of St. Louis County 
jail—The general law providing for 
the custody of jails by sheriffs was 
superseded as to St. Louis County by 
a special law giving the “jailer” of 
St. Louis County custody thereof, 
under; Rev.) St:) (919) "8 125513)" le 
(1840-1841) pp 302, 308. Lefman y. 
Schuler, 317 Mo. 671, 296 SW 808. 

9. Clark.v., Kelly, 101 W.Va. 1650, 
133 SE 365, 46 ALR 799. 

10. Devlin v. McDermott, 84 N. J. 
L. 408, 86 A 500; Sullivan v. McOsker, 
84 N. J. L. 380, 86 A 497 [rev 83 N. 


cost bill—Under Rev. St. § 7336, it 
is the duty of the warden of the pen- 
itentilary, when a convict and a bill 
of costs in the case is delivered to 
him,: to inspect the bill and deter- 
mine that it contains only such items 
as were certified by the court and 
such further items as are the prop- 
er expenses of transporting the con- 
vict to the penitentiary, and to al- 
low and certify the bill if it con- 
tains only such items; but he is with- 
out authority to review the action 
of the court as to the items of costs 
accruing during the trial. State v. 
Coffin, 56 Oh. St. 240, 46 NE 819. 
[b] Determination of trades to be 
taught.—Where the constitution or 
the statute confides to the discretion 
of the jailer the determination -of 
what trades shall be taught to prison- 
ers, a court will not interfere with 
such discretion by mandamus. Peo. 
Aen Prison Inspectors, 4 Mich. 


[ec] Money for hire of convicts.— 
The superintendent of the peniten- 
tiary is under duty to receive moneys 
arising from hire of convicts. State 
v.. Neal, *59)S. CG. 259% 37°SHy S826 e[foll 
Carolina Nat. Bank v. State, 60S. C. 
465, 38 SE 629, 85 AmSR 865]. 


12. See infra § 38. 

Ma Leigh v. Gladstone, 26 T. L. R. 
14, Leigh v. Gladstone, supra. 
[a] Whether feeding by force is 


necessary for this purpose is a ques- 
tion of fact for the jury. Leigh v. 
Gladstone, 26 T. L. R. 139. 

» See cases infra this note. 

[a] Prepared in or outside jail.— 
Pacific Coal Co. v. Silver Bow County, 
79 Mont. 323, 256 P 386. 

{[b] Wholesome drinking water.— 
State v. Trotter, 142 Tenn. 160, 218 
SW 230. 

16. In re MacDonald, 45 Cal. A. 
480, 187 P 991; Ackley v. Perrin, 10 
Ida. 531, 79 P 192; Bowling Green v. 
Rogers, 142 Ky. 558, 134 SW 921, 34 
LRANS 461; Clark v, Keliy, 101 W. 
Va. 650, 1383 SH 3265, 46 ALR 799. 

17. Jordan v. McAllister, 91 Me. 
481, 40 A 324 (may properly require 
a certified copy of the execution and 
the officer’s return thereon, or of the 
bond). 

18. Jordan v. McAllister, supra. 
Peters v. White, 103 Tenn. 390, 
53 SW 726. 

20. Thompson vy. Probert, 2 Bush 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Of guards and other assistants. Since the county 
jail is a county institution, the duties performed in 
its maintenance by the assistants of the jailer or 
warden are public duties,?* although such employees 
are designated by the sheriff.2* Workhouse guards 
having the power of policemen necessary to perform 
their duties, while so engaged, perform service to 
the public in aid of the enforcement of law and 
order.** A statute providing that. eight hours shall 
constitute a day’s work for state employees?® is not 
applicable to penitentiary employees who are paid 
annual salaries under a statute passed after the 
eight-hour law.” 

Property and effects of prisoner. A statute, mak- 
ing it the duty of the jailer or other official to re- 
ceive and care for the property which a convict has 
on his person when he enters the prison,27 does not 
authorize the jailer to receive payment of a certifi- 
cate of deposit belonging to a convict.2§ 

[§ 28] G. Liabilities*°—1. Civil Liability—a. In 
General. When the exigencies of a case require an 
officer of a prison to exercise judgment, his deter- 
mination thereon is in the nature of a judicial, and 
not of a ministerial, act, for which, in the absence of 
malice or fraud, no personal liability is ineurred.?® 
The warden of a jail is not bound ‘to pay into the 
county treasury money received by him for keeping 
prisoners from another county.*! If a jailer takes a 
note for a fine and costs, it is equivalent to the re- 
ceipt of so much money, and renders the jailer lia. 
ble for the amount.?* The labilities. of a jailer do 
not attach to one who, in case of emergency, looks 
after the discipline of the convicts and the protee- 
tion of the property of the state until further notice 
at the request of a superior official.** 

Negligence.** Where the keeper of a prison fails 
through negligence to keep it clean and sanitary,” 


(Ky.) 144; Miller v. Porter, 8 B. Mon. vit 
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122, 73 AmD 295. 
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and to see that the prisoners conduct themselves in an 
orderly manner,** he is liable for damages proxi- 
mately resulting from such negligence.37 But a 
sheriff not charged with the duty of repairing a jail is 
not liable to persons on the premises for injuries 
caused by its defective condition.3% 

Refusal to permit consultation with attorney. A 
statute, making it the duty of officers having cus- 
tody of prisoners to permit any prisoner to consult 
an attorney and making such officer liable to the per- 
son in an action for a specified sum on its violation,?® 
gives a right of action only to the person in cus- 
tody,*° and not to the attorney.‘ 

Acts of subordinates. Applying the general 
rule,** a jailer or warden may be personally liable 
for the acts of subordinates appointed by him.** 

[§ 29] b. For Injuries to Prisoners. Where pun- 
ishment inflicted upon a prisoner is proper and au- 
thorized, and not cruel or excessive, and is not in- 
flicted with malice or intent to injure, the officer is 
not liable for an injury resulting therefrom.** For 
a breach of the duty of the jailer or warden to keep 
the jail sanitary and warm,*® or to furnish food,*® 
he is liable for injury proximately resulting there- 
from to a prisoner. But a prison official is not liable 
for failing to furnish attendance and care to a pris- 
oner injured by a fellow prisoner when it does not 
appear that he knew or should have known of the 
injury.*7 Neither is a city marshal responsible for 
injuries caused by the unhealthy condition of a cell 
when it does not appear that he knew of such con- 
dition and had control of the cells.*8 

Acts of subordinates.*® Applying the general 
rule,°° a jailer or other official vested with the con- 
trol of a jail is not liable to a prisoner for the act 
of a subordinate,°+ even though appointed by him un- 
der proper legal authority,°* where he neither direct- 


ceive and keep the same. New York 


Schoettgen v. Wilson, 


412 


(Ky.) 282. : Z 
Leases generally see infra § 35. 


21. Benton County v. Harman, 101 
ind: (55 Lb. 
22. Devlin v. McDermott, 84 N. J. 


L. 403, 86 A 500; Sullivan v. McOsker, 
84 N. J. L. 380, 86 A 497 [rev 83 N. 
J. L. 16, 83 A 481]. 

[a] Analcegous to military sentry. 
—A penitentiary guard has a status 
similar to that of a military sentry 
charged with the duty of protecting 
his post until relieved. Drill v. Bow- 
den, (N. J. Sup.) 132 A 499. 

23. Devlin v. McDermott, 84 N. J. 
L. 403, 86 A 500; Sullivan v. McOsker, 
84_-N. J. L.°380, 86 A 497 [rev 83 N. 
J. L. 16, 838 A 481). 

24. Bell v. Cincinnati, 80 Oh. St. 
1; 88 NE 128, 283 LRANS 910. 

25. See statutory provisions; and 
Master and Servant § 329; Municipal 
Corporations §§ 1462, 1651. 

26. State v. Martindale, 47 Kan. 
147, 27 P 852 (where it appeared that, 
if the eight-hour law were applied 
to penitentiary employees, the ap- 
propriation for that institution would 
be insufficient). nt 

27. See statutory provisions. 

28. Thompson y. Niles, 115 Iowa 
67, 87 NW 732 (payment to the jailer 
is at the bank’s risk). 

29. liability for: : 

Escape see infra §§ 65-69. k 
Personal injuries to prisoners see in- 
fra § 29. : 

Liability on contracts see infra § 
34. 

30. Porter v. Haight, 45 Cal. 631; 
48 Mo. 253. 
See also Officers § 326 et seq. 

31. Sacramento vy. Hardy, 18 Cal. 
32. St. Albans Bank y. Dillon, 30 


South v. Julian, 5 Ky 425. 
34. Resulting injury to prisoner 
see infra § 29. 
35. Bowling Green v. Rogers, 142 
Ky. 558, 134 SW 921, 34 LRANS 461. 
Duty to keep prison clean see Su- 
pra § 27. 
36. Bowling Green v. Rogers, 142 
Ky. 558, 134 SW 921, 34 LRANS 461. 


37. Bowling Green v. Rogers, su- 
pra. 
{a] Permitting prison to become 


nuisance exposes the keeper to lia- 
bility. Bowling Green v. Rogers, 142 
Ky. 558, 134 SW 921, 34 LRANS 461. 

38. Finkelstein v. New York, 183 
App. Div. 539, 169 NYS 718. ; 

{a] Greater New York Charter § 
695, as amended by L. (1909) c 381, 
relating to the care and custody of 
jails, and declaring that a portion of 
such buildings, etc., shall remain un- 
der the separate control of the sheriff 
of Kings County, has no application 
to the sheriff of New York County, 
so as to render him liable for injuries 
resulting from the defective condi- 
tion of the walls of a jail used for 
civil prisoners. Finkelstein v. New 
York, 183 App. Div. 539, 169 NYS 718. 

39. See statutory provisions. 

40. McPhail y. Delaney, 48 Colo. 
At pelitO: PsuGAs 

41. McPhail v. Delaney, supra. 

42. See Officers § 330. 

43° New York v. Fox, 232 N. Y. 
167, 1383 NE 434. 

{a] Warden of workhouse on 
Blackwell’s Island, which is under 
the supervision and control of the 
commissioner of the department of 
correction, was held _ personally lia- 
ble for property and money of in- 
mates received and embezzled by a 
subordinate appointed by him to re- 


v. Fox, 232 N. Y. 167, 133 NE 434: 

44. Stephens vy. Conley, 48 Mont. 
852, 138 P 189, AnnCas1915D, 958; 
Peo. v. Wright, 7 App. Div. 185, 40 
NYS 285 [aff 150 N. Y. 444, 44 NE 
1036]; Rose v. Toledo, 1 Oh. Cir. Ct. 
N.S. 321, 24 Oh. Cir. Ct. 540. 

[a] Complaint in action for inju- 
ry.—(1) In an action by a conviet 
against a warden for assault and bat- 
tery and other indignities done by 
him in virtue of his office, it is neces- 
sary to allege that the injuries did 
not result in consequence of plaintiff’s 
own wrongful acts. Stephens v. Con- 
ley, 48 Mont. 352, 138 P 189, AnnCas 
1915D 958. (2) A complaint for cruel 
and unusual punishment is defective 
where it fails to allege that the acts 
complained of were not in accordance 
with the regulations of the prison or 
of law, or that they were not neces- 
sary for the proper punishment of 
plaintiff, or to secure submission and 
obedience on his part. Wightman v. 
Brush, 10 NYS 76. 

45. Richardson v. Capwell, (Utah) 
176 P 205; Clark v. Kelly, 101 W. Va. 
650, 133 SE 365, 46 ALR 799. 

Duty to keep jail clean see supra § 
27. 

46. Richardson v. Capwell, (Utah) 
176. B 205: 

Duty to furnish food see supra § 
27, 

47. Moxley v. Roberts, 43 SW 482, 
19 KyL 1328. 

48. Bishop v. Lucy, 
A. 326, 50 SW 1029. 

49. liability for unlawful deten- 
tion see False Imprisonment § 95. 

50. See Officers § 330. 

140 Tenn. 


51. Hale v. Johnston, 
Hale v. Johnston, supra. 


21 Tex. Civ. 


182, 203 SW 949. 
52. 


340 [50 C.J.] 


ed the act complained of,°? nor was negligent in per- 
mitting it.°4 But where there is imposed on such 
officers a duty to see that prisoners are treated hu- 
manely,°> they are liable for injuries to prisoners 
resulting from a system of corporal punishment 
practiced, of which they either knew°*® or, in exercise 
of ordinary care, could have known.*? 

Injuries caused by fellow prisoners. While a 
breach of a prison official’s duty to use reasonable 
care to prevent injuries to a prisoner by his fellow 
prisoners®’ may subject him to liability. for the in- 
juries proximately caused thereby,*® he is not liable 
for an injury of which his act or neglect was not 
the proximate cause,®° nor where he had no reason 
to anticipate the injury.°t Where a jailer or war- 
den knowingly permits one prisoner to assault an- 
other, and uses no reasonable means to prevent it, he 
is liable to the assaulted prisoner.®? 

[§ 30] c. Liability on Bond. Where a prison 
official is required to give a bond®* conditioned for 
the faithful performance of the duties of his office, 
such officer and his sureties are liable for the faith- 

53. Lunsford vy. 


Tenn. 615, 179 SW 151 
54 Lunsford v. Johnston, 5 Tenn. 


Johnston, 132 
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128, 142 P 479 (where the rules of a 
“kangaroo court”? were considered and 
said to indicate that their work was 


[§§ 29-31 


ful performance of all the duties imposed, whether 
by statute or by the rules and regulations of the 
prison directors;°* but the sureties are not lable 
with respect to matters not coming within a fair 
construction of the statutes or rules.®® The liability 
of the sureties on such a bond is a joint one with the 
officer,°® and they may be sued, together with the 
officer, directly upon the bond, for his nonfeasance 
or misfeasance in office, and they will be liable to- 
gether with him thereon. 07 

[§ 31] 2. Criminal Responsibility. $8" ini teon= 
formity to the general rule,°® a jailer or other per- 
son having prisoners in custody is not criminally 
lable for an act not made punishable by law.7° Un- 
der statutes making a jailer liable for misfeasance 
or malfeasance in office,74 or for willful neglect in 
the discharge of official duties,7? he is subject to 
indictment under such a statute for permitting a jail 
to become so filthy as to endanger the comfort, 
health, and lives of prisoners.** Jailers are officers 
within a statute subjecting officers to an indictment 
for official misconduct;** and furnishing prisoners 


65 Howard v. ‘Crawford, 15 Ga. 
423; Hulin v. Peo., 31 Mich. 323; Lov- 


tsi) A. 565 [aff 132 Tenn. 615, 179 SW 

[a] Forcibly feeding prisoner.— 
The fact that, by the Prison Act of 
1877, prisons are vested in the secre- 
tary of state does not render him lia- 
ble to be summoned in respect of an 
assault alleged to have been com- 
mitted by the medical officer of the 
prison in forcibly feeding a prisoner. 
Rex vy. Brown, 74 J. P. 53. 

55. See supra § 27 

56. Hale v. Johnston, 
182, 203 SW 949. 

57. Hale vy. Johnston, supra. 

[a] Rule applied where corporal 
punishment was part of a system of 
a workhouse and was constantly prac- 
ticed in most brutal ways for many 
years, and county commissioners 
knew, or, in exercise of ordinary care, 
could have known, of its existence. 
Hale v. Johnston, 140 Tenn. 182, 203 
SW 949. 

[b] In action for death of convict, 
prima facie proved to have been the 
result of corporal punishment habitu- 
ally practiced in the workhouse, de- 
fendant county commissioners must 
show that they exercised ordinary 
care to see that plaintiff's intestate 
was kindly and humanely treated. 
Hale v. Johnston, 140 Tenn. 182, 203 
Sw 949. 

58. See supra § 27. 

59. Ratliff v. Stanley, 224 Ky. 819, 
7 SW (2a) 230, 61 ALR 566; Kusak v. 
McCorkle, 100 Wash, 318, 170 P 1023, 
LRA1918C 1158. 

60. Gunther y. Johnson, 36 App. 
Div. 437,55 NYS 869 (where a prison- 
er confined to await action by the 
grand jury was improperly placed in 
the same room with one committed 
as a vagrant, no keeper being present, 
and an altercation arose, in the course 
of which the prisoner first referred to 
assaulted the vagrant who thereupon 
stabbed and killed him, the sheriff was 
not liable for the killing as the as- 
sault of deceased upon the vagrant 
was the proximate cause thereof). 


140 Tenn. 


61. Stephens v. Conley, 48 Mont. 
$52, 138 P 189,, AnnCas1915D . 958; 
Riggs v. German, 81 Wash. 128, 142 P 
479. 

62. Hixon v. Cupp, 5 Okl. 545, 40 
P 927; and cases infra this note. 


[a] Rule applied to acts of “kan- 
garoo court.”—Ratliff v. Stanley, 224 
Ky. 819, 7 SW (2d) 230, 61 ALR 566; 
Hixon v. Cupp, 5 Okl. 545,.49 P 927. 
Eberhart v. Murphy, 110 Wash, 158, 
188 P 17, 113 Wash. 449, 194 P 415. 
But see Riggs v. German, 81 Wash. 


in aid of the work of the sheriff in 
maintaining a fit and suitable place ta 
confine his prisoners and in separating 
the prisoners inclined to cleanliness 
and decency from those who were 
not). 

63. See supra § 21. 

64. U.S—McNutt v. Bland, 2 How. 
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jog Howard v. Crawford, 15 Ga. 

3. 

Ill.— Ramsay v. Peo., 197 Ill. 572, 64 
cia 90 AmSR 177 [aff 97 Ill. A. 
283]. 

Ky.—Ratliff v. Stanley, 224 Ky. 819, 
7 SW (2d) 230, 61 ALR 566. 

Mich.—Hulin v. Peo., 31 Mich. 323. 

Mo.—Nixa-v. McMullin, 198 Mo. A. 
1,193 SW 596. 

Nebr.—Martin v. Seeley, 15 Nebr. 
mee ot NW 346. 

Y.—New York v. Fox, 189 App. 
Dien 440, 178 NYS 805 [aff 2382 N. Y. 


167, 133 NE 434]. 

Okl.— Hixon v. Cupp, 5 -Okl. 545, 49 
em ene 

Pa.—Scarborough v. Thornton, 9 Pa. 
45 

Wash.—Kusah v. McCorkle, 100 
Wash. 318, 170 P 1023, URA1918C 


TLS, 

{a] Failure to protect the prison- 
ers in his charge from assault by oth- 
ers confined in the jail is a failure to 
“faithfully perform” the duty of sher- 
ee Hixon v. Cupp) 5,"OklL) 645, 49 -P 

[b] Failure to pay over money.— 
Money received by a sheriff for keep- 
ing and guarding prisoners in a coun- 
ty other than that in which he holds 
his office is received by him officially, 
and if he fails to pay it over to the 
person rendering the _ services, the 
sureties on his official bond are liable 
to such person. Martin v. Seeley, 15 
Nebr. 136, 17 NW 346. 

[c] Improper discharge of prison- 
er.—A sheriff is liable on his bond for 
discharging a prisoner in custody by 
virtue of process from the United 
States circuit. court, unless such dis- 
charge is sanctioned by an act of con- 
gress, or the mode thereof adopted as 
a rule by the circuit court. McNutt 
vere 2) Hows, (CUR SS): 795 used. 

{[d] Where warden is made custo- 
dian of all funds belonging to peniten- 
tiary, he is not a mere bailee as to 
such funds, but is an insurer thereof, 
and liable for their loss, although he 
is without fault. Ramsay v. Peo., 197 
Ill. 572, 64 NE 549, 90 AmSR 177 [aff 
OLS An 2835 

Liability for escape see infra § 68. 


ing v. Auditor of Public Accounts, 76 
Va. 942. 

[a] Thus, if the detention without 
a mittimus of the person arrested is 
unauthorized, no recovery can be had 
against the sureties on a jailer’s bond, 
Since the jailer in such case would not 
be acting in the discharge of his of- 
ficial duties. Ratliff v. Stanley, 224 
Ky. 819, 7 SW (2d) 230, 61 ALR 566. 

[b] Money collected by officer 
while acting beyond scope of his offi- 
cial duty is not chargeable to his 
sureties. Loving v. Auditor of Public 
Accounts, 76 Va. 942. 

66. Hixon vy. Cupp, 5.Okl. 545, 49 
P 927. See also Officers § 394 et seq. 

67. Hixon v. Cupp, supra. 

{a] Sureties are not liable for ex- 
emplary damages.—The measure of 
damages, aS against them is, in the 
absence of any provision of the stat- 
ute, just compensation for actual in- 
jury. Hixon v. Cupp, 5 Okl. 545, 49 
Pp O2k: 

68. Of public officers generally see 
Officers §§ 344-364. 

69. _See Criminal Law § 22. 

70. State v. Earnhardt, 170 N. C. 
725, 86 SE 960. 

[a] Thus the superintendent of a 
chain gang was not guilty of a mis- 
demeanor in working a felon without 
a uniform, as penalized by Pub. L. 
GLOwety"e 64 §§ 4, 5, where the judg- 
ment of conviction omitted an oe 
to that effect as required by § 
State v. Earnhardt, 170 N. C. 725, 86 
SE 960. 

71. See statutory provisions. 

72. See statutory provisions. 

[aj Imtent on the part of the offi- 
cer to do wrong is essential. Lynch y. 
ee 115 Ky. 309, 73 SW 745, 24 KyL 


[b] Slight departure from line of 
duty not amounting to a willful neg- 
lect or misfeasance or malfeasance in 
office does not make him liable. Lov- 
ell v. Com., 93 Ky. 507, 20 SW 540, 14 
KyL 496. 

[c] Where jailer permits prisoner 
to do work other than that provided 
by statute, it is not a misfeasance for 
which he is indictable under Const. 
art 4 § 36; but he is liable for the 
fine prescribed by Gen. St. c 29 p 465. 
Lovell v. Com., 93 Ky. 507, 20 SW 540, 
14 KyL 496. 

73. McBride vy. Com., 4 Bush (Ky.)’ 
331 [overr Com. vy. Mitchell, 3 Bush 
(Ky.) 39]. 

74 In re Bucks County Prison, 15 
ae Co. 569; State v. Sellers, 41 S. Culm 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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with liquor is official misconduct.75 The superin- 
tendent of a penitentiary is criminally liable for a 
failure to turn over to his successor moneys coming 
into his hands from the hire of convicts, the duty to 
receive which was imposed by statute.7* In a pros- 
ecution under a statute making it a misdemeanor for 
a sheriff or jailer to refuse to recelve persons ap- 
prehended for offenses against the state by a con- 
stable or other officer, it is no defense that the sher- 
iff refused to receive a prisoner into his custody from 
a peace officer because no commitment was produced 
by the officer.*7 

Liability for misconduct of others. A sheriff is 
not criminally responsible for the acts of a jailer ap- 
pointed by him.** A member of the board of trus- 
tees of a penitentiary is not guilty of official mis- 
conduct because the secretary of the board embezzled 
funds which he was authorized to deposit,*® or, with- 
out authority, sold products of the penitentiary and 
converted the proceeds.®° 

Prosecution; indictment. General rules®! apply 
to prosecutions for offenses of this kind,®? including 
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the necessity and sufficiency of indictments.** 

[§ 32] H. Actions by or against. The superin- 
tendent of a county penitentiary is an officer with- 
in the meaning of a statute providing that an ac- 
tion against a public officer for an act done by him 
in virtue of his office must be tried in the county 
where ons cause of action or some part thereof 
arose..* Under a statute providing that all suits 
necessary to protect the rights of the state con- 
nected with the penitentiary shall be prosecuted in 
the name of the board of direetors,*® a suit against 
a warden to secure funds of the state unlawfully 
converted by him is properly prosecuted in the name 
of the board.§® 

Evidence. (General rules’? apply as to the admis- 
sibility of evidence,’* and its sufficiency,®® in actions 
by or against prison officials. 

Instructions®® must conform to the usual rules ap- 
pliable thereto.°! 

Questions of law and fact are determined in the 
usual manner.°? 


Iv. FISCAL AND BUSINESS MANAGEMENT 


[§ 33] A. Property and Funds. Where the stat- 
ute provides that the warden of a state prison shall 
have the custody of all the property pertaining to 
the prison, that he shall be treasurer of the prison, 
that all contracts of the prison shall be made by him, 
and that he may sue and be sued thereon, money de- 
posited in a bank by such warden in his official ca- 
pacity cannot be regarded as the property of the 
state or held in trust for it by the bank.®°? Under 
the English Prisons Act the legal estate in all pris- 
ons and prison property is vested in the prison com- 
missioners.°* 

Prison funds are chargeable with the expense of 
meals furnished to prison inspectors while at the 


prison in the discharge of their official duties;°® 
and such funds are also chargeable with the ex- 
penses of a journey made by the inspectors and the 
warden to inspect and become familiar with the use 
of a machine which the inspectors were authorized to 
buy to enable the warden to make a registry of all 
convicts under his care.?® 

[§ 34] B. Contracts.°* The general rules as to 
the requisites of a valid contract®® are applicable to 
contracts by prison officials relating to the care, cus- 
tody, and maintenance of prisoners or prison prop- 
erty.°® Statutory requirements,! such as that the 
contract must be in writing? and that it must be 
approved by a board,? must be complied with. In 


75. In re Bucks County Prison, 15 
es Co. 569; State v. Sellers, 41S. C. L, 
76. State v. Neal, 59 S. C. 259, 37 


SE 826 [foll Carolina Nat. Bank v. 
ae 60 S. C. 465, 388 SE 629, 85 AmSR 
865 


77. State v. eect S4ONi, Dien dual .8 t 
A 128 [aff 86 N 704, 94 A 1103]. 
“78, State v. Soniaes? 418. C. L. 368. 


79. Montgomery v. State, 107 Miss. 
518, 65 S 572. 

80. Montgomery v. State, supra. 

81. See Criminal Law § 162 et seq; 
Indictments and Informations 31 C. 
J. p 548; Officers §§ 356-364. 

82. See cases infra note 83. 

83. Montgomery v. State, 107 Miss. 
518, 65 S 572; State v. Earnhardt, 170 
N. C. 725, 86 SE 960. 

[a] Indictment against member of 
board, charging him with misconduct 
in the discharge of his official duties, 
was held insufficient under Const. § 
26, as not informing him of the exact 
nature of the accusation. Montgom- 
ery v. State, 107 Miss. 518, 65 S 572. 


84 Porter v. Pillsbury, 11 HowPr 
(N. Y.) 240. See also Officers § 339. 

85. See Apia peed provisions; and 
Officers § 33 

86. Nye i, Kelly, 19 Wash. 73, 52 
P 528. 

87. See Evidence 22 C. J. pl 

88. See cases infra this note. 

[a] Evidence of mistreatment of 


other prisoners and of the conduct of 
the foreman and guards with respect 
to them, was competent to show a con- 
stant, general, and notorious practice 
of beating prisoners, to show the neg- 
lect of defendants in not ascertaining 
the truth. Hale vy. Johnston, 140 
Tenn. 182, 203 SW 949. 

{b] Privileged communications.— 
The reports of the medical officer of 
a prison in the-course of his duty to 


the governor of the prison are not 
privileged from production. Leigh v. 
Gladstone; 26) ET. lb Re 139. 

[ce] In action against retired sher- 
iff (1) for failure to deliver to his 
successor a prisoner on civil process 
admitted to the jail limits, evidence 
of his reason for such failure is ad- 
missible. French v. Willet, 23 N. Y. 
Super. 566. (2) In such a case an 
omission of plaintiff to cause the pris- 
oner to be retaken by issuing a sec- 
ond execution to the new sheriff may 
be considered in mitigation of dam- 
French v. Willet, supra. 

Nixa v. McMullin, 198 Mo. A. 1, 
193 SW 596. 

[a] In action against marshal for 
punitive damages for breach of duty 
to use due care and accord ordinary 
decent treatment to a prisoner, the 
evidence was held to sustain a judg- 
ment for defendant. Nixa v. McMul- 
lin, 198 Mo. A. 1, 193 SW 596. 

90. See trial [38 Cyc 1594]. 

91. Nixa v. McMullin, 198 Mo. A. 
1) 193"Siw 596. 

[a] Requiring findings as to dam- 
age.—In an action against a village 
marshal for punitive damages for 
confinement in an unsanitary cala- 
boose, ete., instructions as to liability 
in damages were held faulty in not re- 
quiring a preliminary finding that 
plaintiff was damaged. Nixa v. Mc- 
Mullin, 198 Mo. A. 1, 198 SW 596. 

92. See Trial [38 Cyc 1511]. 
also Officers § 341. 

[a] Question of fact.—Whether a 
jail official exercised ordinary care to 
protect his prisoners is ordinarily a 
question of fact for the jury. Hale v. 
Johnston, 140 Tenn. 182, 203 SW 949; 
Kusah vy. McCorkle, 100 Wash. 318, 170 
Bi £023) LRA1918C Ee Leigh v. 
Gladstone, PAG Nee i Dred Seay NB} 

93. Com. v. Phoenix Bank, 11 Metc. 


See 


(Mass.) 129. 

94. Prison Comrs. v. Middlesex, 9 
Q. B. D. 506 (the prison commission- 
ers have title to lands and houses pur- 
chased for the purpose of rendering a 
prison more safe or commodious, al- 
pas gee never used as part of the pris- 
on). 

95. Mogel vy. Berks County, 154 Pa. 
14, 26 A 227. 

96. Mogel v. Berks County, supra. 

97. eases see infra § 35. 

Purchase of supplies see infra § 36. 

98. See Contracts § 43 et seq. 

99. State y. State Prison Comrs., 
37 Mont. 378, 96 P 736; State v. Hol- 


comb, 46 Nebr. 612, 65 NW 873. 
[a] Imposing unauthorized condi- 
tions on award of contract.—The 


board of state prison commissioners 
is not authorized to impose, as a con- 
dition to the award of a contract for 
the care of the inmates of the prison, 
that the new contractors shall furnish 
the money to enable the state to take 
over property of the former contrac- 
tors. State v. State Prison Comrs., 37 
Mont. 378, 96 P 736. 

[b] Unconditional offer and ac- 
ceptance not shown.—State y. State 
Prison Comrs., 37 Mont. 378, 96 P 736. 

1. *See statutory provisions. 


2. Whitmore v. Munn, 11 Cush. 
(Mass.) 510. 
[a] Former statute (St. [1827] c 


118) did not require the contract to 
be in writing. Whitmore v. Munn, 11 
Cush. (Mass.) 510; Austin v. Foster, 9 
Pick. (Mass.) 341. 

8. Henry Quellmalz Lumber, etc., 
Co. v. Hollowell, 198 Iowa 722, 200 NW 
UT, 

[a] In Massachusetts (1) Rev. St. 
ce 144, providing that a contract by a 
warden must be approved by the pris- 
on inspectors, meant to exclude any 
inference from the acts and conduct 
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the absence of a controlling statute, it is not neces- 
sary that a contract for material for a house of 
detention, entered into by its board of managers, 
shall be-written* or advertised.° A contract between 
the county commissioners and the managers of a 
workhouse, whereby the latter agree to receive pris- 
oners sentenced from the county, is not rendered 
void by the omission of the commissioners subse- 
quently to advertise the making of such contract as 
required by statute.6 A ‘contract made by prison in- 
spectors is not abrogated by a subsequent statute 
superseding all prior laws relating to the manage- 
ment of penal institutions but expressly saving ex- 
isting rights.7 

Personal liability. A warden is not personally 
liable on a contract entered into by him by virtue 
of the powers vested in him by law,* but he may 
make himself personally liable by the terms of the 
contract.® 

[§ 35] C. Leases.t° The prison authorities are 
sometimes given power to lease convict labor, and the 
penitentiary grounds, shops, machinery therein, and 
other property of the prison,'! and it is within the 
powers of the board having supervision of prisons 
to provide by contract for the feeding and clothing 
of convicts in the penitentiary as one of the :con- 
siderations for the leasing of their labor.t? But a 
statute authorizing the prison authorities to lease 
the prison shops and such vacant grounds as they 
deem proper authorizes them to lease only the shops, 
buildings, and grounds owned by the state at the 
time of the execution of the lease or during its con- 
tinuance,+® and does not authorize them to bind the 
state by a covenant to supply other or additional 
shops or grounds.'* A statute authorizing the su- 
perintendent, with the governor’s approval, to make 
such improvements in the penitentiary as he deems 
advisable, not to exceed the sum .to be paid by the 
lessees, and providing that amounts due the state 
from the lessees shall not be expended or appro- 
priated for any other purpose, appropriates for im- 
provements only such amounts as, in the judgment 
of the superintendent and the governor, are-needed, 
and does not create a contract with the lessees that 
all the rent shall be expended for improvements.?® 
The lessee of a state penitentiary is liable in assump- 
sit for work performed by one who was illegally im- 


of the inspectors and to require that 
the contract should be. directly sub- 


mitted to them for their approval in 9, 
writing, and that until such written] SE 633 (action 
approval was given the contract 


should not be binding. Whitmore v. 
Munn, 11 Cush, 510. (2) An approval 10. 


all the interest he might have in a 11. 
contract is not an approval of the 


contract. Whitmore v. Munn, supra.| NW 873 (dictum). 
(3) An express approval of a contract 12. 
by the prison inspectors after the 13. 
prison has parted with all interest in [a] 


the contract and after a suit thereon 
has been commenced is too late to 
make the contract binding in law. 
Whitmore v. Munn, supra. (4) Under] ble. 
St. (1827) c 118, an approval by the 14. 
inspectors was not required to be in 25: 
writing (Whitmore v. Munn, supra; | 761. 
Austin v. Foster, 9 Pick. 341) (5) but 16. 


might be implied from their acts] 241. 
(Austin v. Foster, supra). a7. 
4 Price v. Walton, 49 Pa. Super. 1.| 661. 

5. Price v. Walton, supra. 18. 


6. Com. v. Jones, 90 Pa. Super, 489. | 708. 

7. Rich v. Chamberlain, 107 Mich. 19. 
381, 65 NW 235 (so holding as to a 20. 
contract for the keeping of female [a] 
prisoners in a house of correction). 

2, Henry Quellmalz Lumber, etc., 


oe 
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an v. Hollowell, 198 Iowa 722, 200 NW 


King/v. Lewis, 32 Ga. A. 110, 122 
held to have been 
against warden in individual, and not 215 
in official, capacity). 
Leases eeaabee see Landlord 22. 
of an assignment by the warden: of | and Tenant 35 C. J. p 937. 23. 
See statutory provisions. See] 761. 

also State v. Holcomb, 46 Nebr. 612, 65 [a] 


State v. Holcomb, supra. 
Reed v. Seymour, 24 Minn. 273. 
Such covenant may be made 
binding upon state by ratification by 24. 
the legislature, but the intention to 
ratify must be clear and unmistaka- | 69]. 
Reed v. Seymour, 24 Minn. 273. 
Reed v. Seymour, 
Hamilton v. State, (Miss.) 8 S 


Patterson v. Crawford, 12 Ind, 
Moyer v. Schleicher, 171 NYS 
Com, v. Todd, 9 Bush (Ky.) 
Com. v. Todd, supra, 
Com. v, Todd, supra. 
Where lessee is contractor to 


erect improvements, he is not preclud-| ply to the superintendent for supplies 
ed from asserting the right to set off 


[§§ 34-36 


prisoned.'® 

Duration; termination. A lease by the agent and 
warden of a prison of the premises for three years, 
with an automatic renewal clause for further pe- 
riods of three years, the lessor being obligated to 
give notice of his intention one year before the ter- 
mination of one of such periods, is in violation of a 
statute providing that the lease shall not be for a 
longer period than three years.*? 

Rent. The liability of the lessee of the BEE OS 
tiary to pay xent depends on the compliance by the 
state with its undertaking to permit him to enjoy 
uninterrupted possession of the premises, machinery, 
fixtures, ete., and to employ the convicts at such 
labor as will be most, profitable;1® and while the 
state has the right, notwithstanding the lease, to 
make necessary and proper. improvements to the 
prison,!® the lessee has the right to set off against 
the rent such damages as he has sustained by rea~ 


.son of the interference with his use of the prem- 


ises and of the convicts occasioned by the improve- 
ment.2° Where a lease provides that the annual 
rent shall be a certain amount ‘net,’ this means 
that the state shall receive the amount stipulated 
and that the lessee shall pay the expenses of admin- 
istration.”? 

Damages for breach. Where a lease provides for 
payment by the state to the lessee of a certain amount 
each month, the measure of damages for a breach of 
the contract is the amount so named.?? 

Transfer of lease. Where an act of the legisla- 
ture to aid in the construction of a railroad author- 
ized the lessees of the penitentiary to transfer such 
lease of it and of the convicts “for the unexpired 
term thereof” to the railread, and provided that, on 
execution of the transfer, the lessees should be re- 
leased from any further liability to the state, a trans- 
fer not made until nineteen months after the pas- 
sage of the act was not a compliance therewith and 
did not release the lessees or the sureties on their 
bond from lability under the lease up to the time 
of the transfer.?* 

[§ 36] D. Purchase of Supplies. In purchasing 
or providing supplies for the prison the officials 
must be governed by the statutory regulations on the 
subject,?* and a prison official may be compelled by 
mandate to fulfill the duties imposed on him by stat- 
such damages by reason of the fact 
that he became the contractor to erect 


the improvements. Com. v. Todd, 9 
Bush (Ky.) 708. 
47 La. 


State v. 
L738, 46.8) 752. 
Peo, v. Brooks, 16 Cali" 11. 
Hamilton v. State, (Miss.) 8 S 


James, Ann. 


Subsequent act of legislature 
validating transfer could not affect 
the lessees’ liability unless the condi- 
tions thereof were complied with. 
Hamilton v. State, (Miss.) 8 S 761. 

Il1.—Cook ‘County v. Gilbert, 
146 Ill. 268, 33 NE 761 [aff 44 Ill. A. 


Ind.—Patton vy. State, 117 Ind. 585, 
19 NE 303 

Mo,—Kansas City Sanitary» Co. v. 
acieue County, 306 Mo. 10, 269 Sw 

Nebr.—State v. Holcomb, 46 Nebr. 
612, 65 NW 873. 

N. Y.—Peo. v. O’Brien, 209 N. Y. 366, 
103 NE 710. 

[a] Particular provisions.—(1) 
‘Under Rev. St. (1891) ¢ 34 § 62, the 
commissioners of Cook County had 
no right to require the sheriff to ap- 


supra, 


for dieting prisoners, since that was a 


22S ee eee ae ee ee ee eee See eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


r 
© 


. ae oy 


§§ 36-28] 


_ ute in reference to the purchase of, and payment 


for, supplies.*° Where the statute requires the sher- 
iff to furnish necessary articles for prisoners and pro- 
vides that all charges for keeping and. maintaining 
prisoners shall be paid from the county treasury, the 
sheriff may procure necessary articles on the credit of 
the county, and the person from whom they were pur- 
chased may maintain an action directly against the’ 
county for the purchase price.2® Where the statute 
requires the various counties to maintain jails at 
their expense, the county supervisors have, without 
any express provision to that effe¢t, authority to pur- 
chase on behalf of the county the necessary furnish- 
ings for the jail.?* It has been held that independent 
of statute an action may be maintained on the re- 
lation of the warden of the penitentiary against the 
board of purchase and supplies to require it to pro- 
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vide the necessaries for the support of the peniten- 
tiary.?8 

[§ 37] E. Enforcement of Claims against Pris- 
ons. A general statute providing that, when any 
controversy arises or any suit is pending respecting 
any contract or claim on account of the state prison, 
the warden may submit the same to the determina- 
tion of arbitrators or referees to be approved by the 
inspectors is not pro tanto repealed by a resolution 
of the legislature authorizing certain officers to ad- 
judicate upon and settle certain claims,?® and after 
an award under such a submission claimants cannot 
be deprived of their rights by subsequent legisla- 
tion.*® Unless permitted by statute a warden or oth- 
er prison official is not liable to a suit for the 
breach of a contract in pursuance of, and strictly 
within, the limitations of statutory authority.?+ 


V. CUSTODY, CONTROL, AND DISCHARGE OF PRISONERS*? 


[§ 38] A. In General. It is a duty imposed by 
law on the sheriff, jailer, or warden, to receive**® and 
to keep safely in prison*‘ all prisoners properly com- 
mitted until their discharge by law. The original 
process for the commitment of a convict to jail, and 
not.a mere copy thereof, should be left with the jailer 
as evidence of his authority to hold the prisoner.*® 
In England it is held that a person committed to 
prison for acting as a solicitor, although not duly 
qualified, is a “criminal prisoner,’’?® as is also a per- 
son committed to prison in default by distress for 
nonpayment of a sum of money adjudged to be paid 


by a court of summary jurisdiction.37 

Children of prisoner. On the conviction of crime 
of a mother, her young children will not be permit- 
ted to accompany her to the penitentiary.?° 

Convict labor.** In the absence of some statutory 
provision,*® prisoners cannot be employed at hard 
labor,*+ as Such employment would be the imposi- 
tion of an additional labor.#? A statute prohibiting 
the use of motive power machinery for manufactur- 
ing purposes “in any of the penal institutions of the 
state,” and the employment of the convicts therein at 
certain labor, apples only to the state prisons and 


matter “otherwise expressly provided 
for’ by Rev. St. (1891) .¢ 75-8. 16re- 
quiring the sheriff to feed prisoners. 
Cook County v. Gilbert, 146 Ill. 268, 
33 NE 761 [aff 44 Ill, A..69]. (2) Ex- 
cept where supplies are furnished by 
the contractor pursuant to an agree- 
ment with the state, the method pre- 
seribed by Act Febr. 15, 1877 (Sess. 
Be [1877] p) £99) ‘for procuring “sup- 
plies for the support of the peniten- 
tiary is exclusive, and the board of 
public lands and buildings cannot del- 
egate to an agent of its own selection 
the disbursement of money appropri- 
ated for that purpose. State v. Hol- 
comb, 46 Nebr. 612, 65 NW 873. 

25. Patton v. State, 117 Ind. 585, 
19 NE 303 (under Rev. St. [1881] §§ 


-6140, 6141, it is the imperative duty 


of the warden of the penitentiary to 
draw a warrant for fuel sold and de- 
livered to him or his predecessor for 
use in the institution, where no fraud 
or mistake in regard to the claim is 
alleged, and he cannot excuse himself 
from so Going by alleging merely that 
the directors rejected the account be- 
eause of fraud or mistake, they hav- 
ing no authority to reject it). 

26. Feldenheimer  v. Woodbury 
County, 56 Iowa 379, 9 NW 315. 

[a] Notice as to sheriff’s author- 
ity.—Person furnishing clothing must 
take notice and determine at his peril 
whether it was suitable, and, possi- 
bly, whether it was necessary; but 
he was not bound to inquire whether 
the sheriff had failed in his duty by 
purchasing new clothing instead of 
having old clothing properly washed. 
Feldenheimer v. Woodbury County, 56 
Iowa 379, 9 NW 315. 

27. Schenck v. New York, 67 N. Y. 
44 [aff 40 N. Y. Super. 165] (although 
the jail in question can be used only 
for the confinement of persons com- 
mitted on civil process, who must, un- 
der the statute, be kept at their own 
expense). 

- 28. State v. Holcomb, 46 Nebr. 612, 
65 NW 873. 

Allen v. Tinker, 52 Me, 278. 
Allen v. Tinker, supra. 

81. Henry Quellmalz Lumber, ete., 
Co. v. Hollowell, 198 Iowa 722, 200 NW 
LEGA 
32. Discharge of prisoner in insol- 


vency proceeding see Insolvency § 230 
et..seq. 

Execution against person see Hxe- 
cutions § 1148 et seq. 

33. Ariz.m—State v. Maricopa Coun- 
ty Super. Ct., 30 Ariz. 332, 246 P 1033, 
47 ALR 401. 

Ind.—Gehrett v. 83 Ind. 
A. 717, 149 NE 86. 

Ky.—Lynch v. Com., 115 Ky. 309, 73 
SW 745, 24 KyL 2180. 


Ferguson, 


N. J.—State v. Kelly, 84 N. J. L. 1,° 


aes 128 [aff 86 N. J. L. 704, 94 A 
11 M 

Okl.—State v. Brown, 8 Okl, Cr. 40, 
126 P 245, AnnCas1914C 394. 

Pa.—In re Parole Prisoners, 38 Pa. 
Co.23 59% 

[a] Prisoners improperly sen- 
tenced.——Where a prisoner is com- 
mitted to a penitentiary by a court 
of competent authority, it is the duty 
of the penitentiary officials to receive 
the prisoner, although his sentence 
was for a definite term, instead of an 
indeterminate one as required by stat- 
ute. In re Indeterminate Sentences, 
19 Pa. Dist. 481; In re Parole Prison- 
érs, 38 Pa, 'Co.°359; Jacobs, Case, 37 
Pa. Co. 353. ; 

34. Ariz.—State v. Maricopa Coun- 
ty Super. Ct., 30 Ariz. 332, 246 P 10338, 
47 ALR 401. 

Cal.—In re Higgins, 70 Cal. A. 170, 
2o2 157. 

Ky.—Lynch v. Com., 115 Ky. 309, 73 
SW 745, 24 KyL 2180. 

Md.—Bowie v. Evening News Co., 
151 Md. 285, 134 A 214. y 

N. J.—State v. Kelly, 84 N. J. L. 
1, 87 A128 [att 86 No doi 704,194 A 
1103]. 

Pa.—In re Indeterminate Sentences, 
19 Pa. Dist. 481. 

W. Va.—State v. Cyrus, 83,.W. Va. 
30, 97 SE 412. : 

[a] Literal confinement.—lIt is the 
duty of sheriffs, as ex officio jailers of 
their counties, to keep literally in 
jail persons sentenced to confinement 
therein, except when at labor under 
some statute authorizing their em- 
ployment at work as therein directed. 
State v. Cyrus, 838 W. Va. 30, 97 SE 
412. 

{b] Going at large in custody of 
officer.—(1) Where accused had been 


arrested and committed to jail for 
murder to await trial, it was the duty 
of the sheriff to keep accused con- 
fined in jail, and it was improper to 
permit him to go-at large in the cus- 
tody of a deputy sheriff. State v. 
Brown, 8 Okl. Cr. 40, 126 P 245, Ann 
Casi914C 394. (2) The court has in- 
herent power to require the jailer of 
the county, who is a county officer 
and also an officer of the court, to 
produce a prisoner for trial and to 
keep him imprisoned and not allow 
him to go at large in violation of the 
law, and where the jailer refuses to 
comply with such requirement, the 
court may legally direct the sheriff to 
take control of the jail and keep the 
prisoners in custody. Staton v. Com., 
11 Ky. Op. 374. 

[ec] Validity of arrest after com- 
mitment.—Where the police officers 
of a city arrested a person and deliv- 
ered ‘him into the custody of a sher- 
iff, it was the sheriff’s duty to im- 
prison him under a commitment 
theretofore issued, regardless of 
whether the officers in making the 
arrest violated the law. In re Hig- 
eins), 10; Cal. (Asa 70, 523 2eP ib 1. 

35. Townsend y. Babbitt, 11 Gray 
(Mass.) 468. 

36. Osborne v. Milman, 18 Q. B. D. 
471 [rev 17 Q. B.D. 514]. 

37. Kennard y. Simmons, 
Ouest: 

38. Peo. v. Clark, 1 Wheel. Cr. (N. 
Y.) 288. 

39. See Convicts § 20 et seq. 

Lease of see supra § 35. 

40. See statutory provisions. 

{a] Construction of statute.—Un- 
der Rev. St. (1908) § 1536—370, pro- 
viding that a person sentenced to the 
workhouse shall be kept at hard la- 
bor, performance of hard labor in a 
stone quarry, under control of a mu- 
nicipality, within its limits, as an ad- 
junct of the workhouse, is within the 
provision. Bell v. Cincinnati, 80 Oh. 
St. 1, 88 NE 128, 23 LRANS 910. 

41. Royce v. Salt Lake City, 15 
Utah 401, 49 P 290. See also Crim- 
inal Law § 3087 et seq. 

42. Royce yv. Salt Lake City, supra. 
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such other prisons and reformatories as are conduct- 
ed by the state and at its expense.** 

Turning over to successor. It is the duty of the 
sheriff upon the election and qualification of his sue- 
cessor to turn over to the latter the jail and the pris- 
oners therein;#4 and the new sheriff has no control 
over or power to hold prisoners who are not so as- 
signed.*°® 

[§ 39] B. Discipline and Restraint.4® A jailer, 
or like prison official, is vested with a certain amount 
of discretion with regard to the safe-keeping and 
security of his prisoners;47 and, within reasonable 
limitations and restrictions,*® he has power to in- 
flict punishment on his prisoners,#® which may in- 
clude stricter®® or solitary®! confinement of the of- 
fender or such punishment as may be permitted by 
law.°? Cruel or excessive punishments should not be 
administered ;°* and the courts by appropriate ac- 
tion will protect prisoners from such punishments.°* 
Corporal punishments are rather discouraged,®° and 
are expressly forbidden under some statutes.°® 

[§ 40] C. Privilege of Prison Bounds.*? The 
tendency of modern legislation on the subject of 
imprisonment for debt is to render it as little irksome 
as possible—searcely a privation of liberty®*—by the 
establishment of what are termed “prison bounds” 

“Jail liberties,” which are designated areas, usu- 
ally of considerable extent, within which the pris- 
oner is permitted to go at liberty upon giving bond 
that he will not go beyond the prescribed limits.°? 
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The functions of a jailer in allowing prisoners such 
liberties is administrative in character.°° Jail lib- 
erties are sometimes allowed also to persons com- 
mitted to jail for lack of bail on criminal charges ;°t 
but one who has been convicted of crime and sen- 
tenced to imprisonment is not ordinarily entitled to 
jail liberties,°? although it has been said that a court 
has inherent power to grant jail liberties to prison- 
ers sentenced in the county jail when humane consid- 
erations require it,°* and that the exercise of such 
power is witain the spirit, if not the letter, of power 
vested in courts with regard to parole prisoners.°* 
While a sheriff has no control over the body of the 
debtor after a bond for jail liberties has been given,°®® 
a debtor within the prison rules is still a true pris- 
oner in the eye of the law.°® 

[§ 41] D. Visitors. The jailer may require per- 
sons seeking admission to the jail as visitors to sub- 
mit their persons to a proper and orderly examina- 


tion or search,®* or permit visitors to enter without 


being searched if, in his opinion, they are proper per- 
sons to be relieved of that formality.°* If visitors 
to the jail do not consent to be searched they may 
be refused admittance,®® required to depart,’?° or be 
ejected;** but the jailer has no authority to seareh 
them by force or without their consent.*? 

Prisoner’s attorney.’* While a jailer has a certain 
discretion as to admitting attorneys to jail for the 
purpose of seeing clients,74 he cannot arbitrarily 
deny a prisoner confined in jail the privilege of con- 


43. Bronk vy. eehedy 2 NYS 266 [aff 
50 Hun 489, 3 NYS 446]. 

44, French v. Willet, 17 N. Y. Su- 
per. 649, 10 AbbPr 99; Hinds v. Dou- 
bleday, 21 Wend. (OS PEN GS 038 
dith v. Duval, 1 Munf. (15 Va.) 76. 

{a] Duty applies to provisions 
having privilege of prison bounds.— 
Meredith v. Duval, 1 Munf. (15 Va.) 


76. 

{b] Sufficiency of complaint for 
failure to assign prisoners.—-A com- 
plaint which, after stating the due 
commitment of a prisoner by defend- 
ant as sheriff to the county jail, then 
proceeds to state the expiration of 
the term of defendant’s office, the 
election of a new Sheriff, the due 
qualification of the latter, and the 
service upon defendant of the certifi- 
cate of the county clerk that such 
new sheriff had qualified and given 
the security required by law, and 
avers that defendant did not within 
ten days after such service deliver to 
the new sheriff the prisoner then in 
defendant’s custody on an execution 
and confined within the jail liberties, 
shows a clear and explicit neglect of 
duty and violation of the statute for 
which defendant is liable, and is 
enough to put defendant to his de- 
fense. French v. Willet, 17 N. Y. Su- 
per. 649, 10 AbbPr 99. 

45. Hinds v. Doubleday, 21 Wend. 
(NG Y:) 223; Partridge v. Westervelt, 
13 Wend. (N. Ye) 000. 

46. Chastisement of convicts see 
Convicts § 17. 

47. U. S.—Ex p. Taws, 23 F. Cas. 
No: 13,768, 2 Wash. C. C. 353° 

Ariz.i—Howard v. State, 28 Ariz. 
438, 237 P 203, 40 ALR 1275. 

Iowa.—State v. Cahill, 196 Iowa 
486, 194 NW 191. 

N. Y.—Peo. v. Wright, 7 App. Div. 
185, 40 NYS 285 [aff 150 N. Y. 444, 44 
NE 1036]. 

Oh:==Rose we DPoledoy 1) Ohs -Cirkict: 
NivS. 3121 .24-Oh;? CirsiCt. 540. 

Pa.—Merrick v. Lewis, 22 Pa. Dist. 
5D. 

{a] Attendance at religious serv- 
ices may be forced. Merrick v. Lew- 
is; w22Paw Distscbp- 


{[b] Courts will not interfere in 


Mere- 


the absence of evidence that a jailer 
has misused his power for purposes 
of oppression, Ex p. Taws, 23 F. Cas. 
Now 13,768,-2 Wash. C.'C2 353- 


48. See infra text and notes 53-56. 
49. Howard v. State, 28 Ariz. 433, 
23.7e4P > 2033-40 AT AR (127 Saye Beol, v- 


Wright, 7 App. Div. 185, 40 NYS 285 
[aff 150 N. Y. 444, 44 NE 1036]; Rose 
Vi oledo, Oh. Cirs OtweNe ss. oak, 
24 Oh, Cir. Ct. 540. 

50. Howard v. State, 28 Ariz. 433, 
237 P 203, 40 ALR 1275. 

51. Peo. v. Wright, 7 App. Div. 
185, 40 NYS 285 [aff 150 N. Y. 444, 44 
NE 1036]; Rose v. Toledo, 1 Oh. Cir. 
CthuNné S¥321,247Oh Cir s€t.7540- 

[a] When proper.—A jailer is jus- 
tified in so punishing a prisoner who 
calls him foul names and uses abu- 
sive expressions toward him. Peo. 
v. Wright, 7 App. Div. 185, 40 NYS 
285 [aff 150. N. Y. 444, 44 NE 1036] 
(confinement in dark cell). 

52. State v. Cahill, 
194 NW 191. 

fa] It is within power of Legisla- 
ture, as a punishment for infraction 
of penitentiary rules, to authorize the 
keeping of disobedient prisoners in 
solitary confinement. State v. Cahill, 
196 Iowa 486, 194 NW 191. 

53. In re Birdsong, 39 Fed. 599, 4 
LRA 628; Howard v. State, 28 Ariz. 
433, 7 P 203, 40 ALR 1275; Rose v. 
Toledo, 1 @hy Cir, Ct. Ne S.z3215 24 Oh: 
CingCt. 540: 

[a] TIllustrations.—(1) It is cruel 
and unusual as disciplinary punish- 
ment, and unwarranted by law, to 
chain a prisoner by the neck with a 
trace chain and padlock so that he 
can neither lie down nor sit down, and 
leave him so chained in darkness 
alone for several hours of the night. 
In re Birdsong, 39 Fed. 599, 4 LRA 
628. (2) Thirty days’ deprivation of 
all food save bread and water, and 
five months’ solitary confinement 
without cause, is prima facie harsh, 
unreasonable, and illegal. Howard v. 


State, 28 Ariz. 433, 237 P 203, 40 ALR 


1275. 

Forbidden by constitution see 
Criminal Law §§ 3191-3202. 

54. In re Birdsong, 39 Fed. 599, 4 


196 Iowa 486, 


LRA 628; Howard v. State, 28 Ariz. 
433, 237 P 203, 40 ALR 1275. 

Infliction of cruel punishment as 
contempt see Contempt § 54. 

55. Rose v. Toledo, 1 Oh. Cir. Ct. 
N. S. 321, 24 Oh. Cir. Ct. 540: And see 
Convicts §§ 17, 18. 

56. See statutory provisions. 


57. “Prison bounds” see supra 

Bs 

58. Codman v. Lowell, 3 Me. 52. 

59. Codman vy. Lowell, supra. See 
Executions §§ 1159-1174. 

60. Sullivan v. Davis, 38 R. I. 382, 


96 A 216. 


61. See State v. Pearson, 100 N. C. 
414, 6 SE 3887 (construing Code § 
3466). 

62. State v. Pearson, supra. See 


Ex p. Bradley, 26 N. C. 543 (in the ab- 
sence of any express order or rule ot 
the court which sentenced him). 

63. Com. v. Donovan, 6 Pa. Dist. 
& Co. 333,337 [cit Cyc]. 

64. Com. v. Donovan, supra. 

Paroles see Pardons § 65 et seq. 

65. Codman v. Lowell, 3 Me. 52; 
Kruse v. Kingsbury, 102 Mich. 100, 60 
NW 443; Lyle v. Stephenson, 6 Call 
(10 Va.) 54. 

66. Develin v. Cooper, 84 N. Y. 410 
[aff 20 Hun 188]; Wesenberg v. Mc- 
Cormack, 119 Mise. 775. 198 NYS 340; 
aferodith v. Duval, 1 Munf. (15 Va.) 

[a] Prisoner doing errands.—A 
person committed to prison does not 
cease to be a prisoner because he is 
not strictly confined and is permitted 
by the prison officials to go in and 
out of the prison on errands. Peo. v. 


Cady, 143 UNs VY) 2100). 3) NB) “6.73525 
LRA 399. 
67. Shields v. State; 104 Ala. 35, 


16 S 85; 58 AmSR 17. : 

68. "Peo.. -v.. Waitht, tT App. Div: 
185, 40 NYS 285 faff 150 N. Y. 444, 44 
NE 1036]. 

69. Shields v. State, 104 Ala, 35, 
16)°S1 85) 53) AmSR 17! 


70. Shields v. State, supra. 
71. Shields v. State, supra. 
72. Shields v. State, supra. 
73. ,Statutory liability for refusal 


of right see supra § 28. 


‘74. . Wilmans yv. Harston, (Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 41-43] 


ferring with counsel,7> nor arbitrarily deny the at- 
‘torney the right to ‘consult with his elient who is 
confined in jail; 3° and these reciprocal rights ap- 
parently apply as to a person confined in jail as a 
witness.‘? 

[§ 42] E. Place of Confinement?*—1. In General. 
The place of confinement of prisoners is that which 
is designated by law.7® Although the legislature has 
conferred upon the inspectors of a state prison pow- 
er to contract with a city for the confinement and 
maintenance of a certain class of convicted persons 
in the city house of correction, there is no authority 
for sentencing such convicts to be confined in the 
house of correction until the power granted the in- 
spectors has been exercised by them and a contract 
entered into.®° 

Confining debtor or witness with criminals. A 
sheriff would be lable to punishment if, without 
strong circumstances of excuse, he should put a debt- 
or in a cell set apart for felons;8! and a fortiori he 
will not be punished for refraining from placing a 
debtor in such a cell without some strong reason for 
so doing.*? Persons detained as witnesses are with- 
in a statute providing that persons held upon civil 
process shall not be confined in a room with those ar- 
rested on a criminal charge.*? 
Civ. A.) 234 SW 233. 


75. Wilmans v. Harston, supra. 
Right of accused person to consult 


86. U. 
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S.—Chapman vy. Scott, 10 
F. (2d) 690 [aff 10 F. (2d) 156, and 
certiorari den 270 U. S. 657 mem, 46 
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If sheriff is to be imprisoned he cannot be con- 
fined in the county jail, but the coroner is left to the 
common-law rule by which he may make his own 
home or any other place a prison.# 

[§ 43] 2. Transfer of Prisoners. Authority, ex- 
press or implied, may be given by statute’® to remove 
prisoners from one prison to another;*° but the re- 
moval may be made only in the cases provided for,*? 
and by the authorities designated for the purpose.’ 
No statute requiring it, the order for the transfer 
need not be in writing.8? 

On expiration of contract with one workhouse to 
maintain county prisoners and the making of another 
contract with another workhouse, the sheriff has au- 
thority to transfer to the latter workhouse a pris- 
oner committed to the former.®° 

In case of sickness or contagious disease. Where 
a statute requires the maintenance of hospital quar- 
ters'in a jail having a “large number” of prisoners, 
hospital facilities nearest at hand must be used for 
sick prisoners in jails to which the statute does not 
apply.°t Where a jailer discovers that one of the 
prisoners is suffering from a contagious disease, he 
should remove him to a suitable place and keep him 
there until he has served his sentence.°? Where a 
convict, selected by the county supervisor to work 
S 68; Huber v. Robinson, 23 Ind. 137; 


Ex p. Buck, 104 Miss. 661, 61S 651. 
[a] Improper removal.—(1) Un- 


with counsel see Criminal Law § 2076. 
76. Thomas v. Mills, 117 Oh. St. 
114, 157 NE 488, 54 ALR 1220; Wil- 
mans v. Harston, (Tex. Civ. A.) 234 
SW 233; Ex p. Matanle, 4 B. & Ad. 
365, 24 ECL 164, 110 Reprint 493. 

77. Hamilton v. State, 68 Tex. Cr. 
419, 153 SW 331. 

[a] In England, where a material 
witness for a person accused of crime 
was confined in prison, it was held 
that the jailer should allow the attor- 
ney for accused to see the witness in 
‘this presence, but properly refused to 
allow the attorney to see the witness 
apart... Rex, va Simmonds) 7°C.i &=P: 
176, 32 ECL 559, 173 Reprint 77. 

78. Emprisonment of: 

City prisoners in county jails and 

vice versa see supra § 9 
United States prisoners in state or 

county prisons see supra § 8. 

79. See cases infra this section; 
and Criminal Law § 3188. 

[a] In Alabama an order, direct- 
ing the sheriff of Jefferson County to 
return a prisoner charged with mur- 
der within the jurisdiction of the 
Bessemer division of the circuit 
court of Jefferson County from the 
county jail at Birmingham to the 
county jail at Bessemer, was an or- 
der to the sheriff to confine the pris- 
oner in a prison designated by law 
in view of Acts (1915) p 549, §§ 2, 5, 
8, and p 545, disclosing a legislative 
intention to establish Bessemer as a 
separate territorial jurisdiction, the 
sheriff’s authority over jail inmates 
within such territory being delimited 
by Code (1923) §§ 4801, 4802, 4810, 
4811, 4814-4816, 4843 et seq. Ex p. 
State, 20 Ala. A. 473, 103 S 68. 

Transfer of prisoners see infra § 


43. 
80. Humphrey v. Peo., 39 Mich. 


207;. Dorsey v. Peo., 37 Mich. 382. 
81. Farrar v. Barnes, 46 S.-C. L. 
224. 


Custody of imprisoned debtors see 
Executions § 1148. 


: Ba. mMarrary vy. barnes, 465 Sse. 1. 
224. 
83. In re Lewellen, 104 Mich. 318, 


62 NW 554. 

Custody and detention of witnesses 
see Witnesses [40 Cye 2175]. 

84. Day v. Brett, 6 Johns. (N. Y.) 
22; 


85. See statutory provisions. 


Ww. S657 mem, 


S. Ct. 354 mem, 70 L. ed. 784 mem]. 


103 S 68. 

Ill.—Peo. v. Jenkins, 322 Ill. 33, 152 
NE 549. 
; Ind.—Huber v. Robinson, 23 
Sits 

Iowa.—O’Brien v. Barr, 83 Iowa 51, 
49 NW 68. 

La.—State v. Brouillette, 163 La. 
46, 111 S 491. 

Mass.—Conlon’s Case, 148 Mass. 

107 


Ind. 


168, 19 NE 164. 
Mich.—Rich v. Chamberlain, 
Mich. 381, sep NW 235. 


N. J.—McDonald vy. Ver milye, 39 N. 
Jini Loa 

Oh.—In re Robinson, 30 O. C. A. 333. 

Pa 

A 535. 

Eng.—Rex v. Governor of Maid- 
stone Prison, [1925] 2 K. B. 265. 

{a] Validity of statutes.—A stat- 
ute authorizing administrative offi- 
cers to transfer prisoners from one 
prison to another is not void as grant- 
ing judicial powers. Whittaker v. 
Brannan, 252 Fed. 556, 165 CCA 6; 
O’Brien v. Barr, 83 Iowa 51, 49 NW 68. 

{b] From federal to state prison. 
—Under USCA tit 18 § 698, giving 
the attorney-general authority to 
change the place of imprisonment of 
a federal prisoner, and under prac- 
tice of comity between federal and 
state courts, a change may be made 
from a federal to a state prison. 
Chapman v. Scott, 10 F. (2d) 690 [aff 
10 F. (2d) 156, and certiorari den 270 
46 SCt 354 mem, 70 


L. ed. 784 mem]. 

[c] Mode of designation.—Under 
a statute authorizing the executive 
council of the state to designate what 
convicts shall be confined in a par- 
ticular prison, the executive council 
may designate in whatever way will 
clearly point out the individual con- 
victs or class of convicts who are to 
be confined in such prison, and may 
order the removal of a class of con- 
victs, leaving it to the judgment of 
the prison warden which convicts 
come within the class designated. 
O’Brien v. Barr, 83 Iowa 51, 49 NW 68. 


87. Harrison v. Snook, 22 F. (2d) 
169; Keliher v. Mitchell, 250 Fed. 
904; Ex p. State, 20 Ala. A. 473, 1038 


der the authority given the attorney- 
general by USCA tit 18 § 698 to 
change the place of imprisonment in 
certain instances, he is without pow- 
er, prior to the proper revocation of a 
parole, to order incarceration in one 
penitentiary of a prisoner paroled 
from another penitentiary. Moore y. 
White, 23 F.(2d) 467. (2) A statute, 
providing that, when there is no suffi- 
cient prison in a county, the court 
may order “any person charged with 
a criminal offense, and ordered to be 
committed to prison” to be sent to the 
jail of another county, applies only to 
persons charged with crime and 
awaiting trial, and does not authorize 
the removal to another county of a 
person sentenced to imprisonment in 
the county jail as the punishment for 
a crime. Huber v. Robinson,-23 Ind. 
wie 

88. 
S 68; 
NE 549; 
61, S651. 

89. Whittaker v. 
Fed. 556, 165°CCA.6;, Rex. v.Grant, 
Quincy (Mass.) 326; McDonald v. 
Vermilye, 39 N. J. L. 282. 

90. In re Robinson, 30 O. C. A. 333. 


Ex p. State, 20 Ala. A. 473, 103 
Peo. v. Jenkins, 322 Ill. 33, 152 
Ex p. Buck, 104 Miss. 661, 


Brannan, 252 


91. State v. Brouillette, 163 La. 46, 
111 S 491. 
[a] Power of district judge.— 


Where a sick prisoner could not be 
properly cared for in the local jail, 
the district judge could place him 
elsewhere for treatment. Saint v. 
Meraux, 163 La. 242, 111 S 691. 

92. Matter of Boyce, 43 Misc. 297, 
300, 88 NYS 841 (‘‘From necessity and 
the duty of prompt action the sheriff 
has the right to remove a smallpox 
prisoner to a_ suitable place and 
charge the county with the expense 
thereof. . The county, under 
the law and by necessity, must sup- 
port and maintain the prisoners sen- 
tenced to its jail. Such support must 
include medical treatment as well as 
provisions and lodging, and if the 
patient has a contagious disease, and 
the expense of his support, main- 
tenance and medical treatment is 
greater than otherwise would be, it 
may be unfortunate for the county, 
but it does not relieve it from its ob- 
ligation nor authorize it to turn its 
prisoners loose upon the county town, 
or shirk its responsibility upon the 
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the roads, became ill and was sent to the peniten- 
tiary which offered its facilities for the treatment of 
such prisoners, on a refusal, after the prisoner’s re- 
covery, to redeliver him, the burden is on the super- 
intendent of the penitentiary to show that the cus- 
tody of the convict was unconditionally delivered.°* 

[§ 44] F. Discharge of Prisoners.°# 
cannot be discharged before the expiration, by law, of 
the term of imprisonment duly imposed on him ex- 
cept by proper authority exercised in the manner pre- 
A statute authorizing workhouse 
commissioners to discharge a prisoner under certain 
circumstances, even if constitutional, does not au- 
thorize them to discharge a person sentenced to a 
term in the workhouse where such sentence has been 
suspended and the person has never been sent to the 
A statute, providing that a prisoner 
who is arrested, charged with a misdemeanor, and 
held to answer the same, or who is arrested by virtue 
of a capias or an indictment for a misdemeanor, shall 
be discharged by the committing magistrate or officer 


seribed by law.®® 


workhouse.?® 


local board of health’’). 
93. White v. Sanders, 114 S. C. 54, 
103 SE 86. 
94. Discharge of one imprisoned: 
For nonpayment of: 
Costs see Costs § 861. 
Fine see Fines, Forfeitures, 
Penalties § 29 et seq. 
In bastardy proceedings see Bastards 
§ 151. 


and 


Under execution against person see 
Executions §§ 1154-1218. 

Under mesne process see Arrest §§ 
221-252. ; 
95. Ky.—Brabandt -v. 157 

Ky. 130, pod SW 786. 

Mis ker, 94 Miss. 899, 
48 S 297. 

N. Y.—Peo. v. Whitney, 151 App. 
Div? 624,136 NYS) 241;°27 > N.Y. Cr: 
487; Matter of Droege, 129 App. Div. 
866, 114 NYS 375 [app dism 197 N. 
Y. 44, 90 NE 340]. 

Oh.—In re Bailus, 8 Oh. Cir. Ct. N. 
S. 454,29 Oh. Cir. Ct..632 [aff 74 Oh. 
St. 452 mem, 78 NE 1116 mem]. 

Pa.—Com. v. Sheriff, 1 Grant 187; 
In re Penitentiary Regulations, 20 
Pa. Dist. 471; Com. v. Snavely, 13 Pa. 
Dist. 291; Com. v. Heiffer, 2 Woodw. 
311. 

Pr. Edw. Isl.—Mitchell v. Harvie, 1 
Pr. Edw. Isl. 64. 

[a] Directors of workhouse can- 
not discharge a person committed 
thereto, unless the order therefor be 
made at a meeting of the board at 
which a majority is present, uniting 
in its action: Ex. p. Walker, 8 Oh. 
Dec. (Reprint) 480, 8 CincLBul 898. 

[b] Magistrate cannot discharge 
prisoner committed by him to the 
workhouse, except, upon the certifi- 
cate of the commissioner of correc- 
tion, as provided by L. (1901) ¢ 466 § 
707. Matter of Droege, 129 App. Div. 
866, 114 NYS 3875 [app dism 197 N. 
Y. 44, 90 NE 340]. 

{c] Discretion conferred by stat- 
ute to discharge a prisoner who has 
served out the term of his imprison- 
ment without making payment of 
costs or fine or making restitution 
should not be exercised so as to make 
the imposition of fine and costs nuga- 
tory. Com. v. Stroup, 13 Pa. Dist. 289, 
29 Pa. Co. 456. 

{d] Computation of time.—On a 
sentence of one year from the first 
day of January to the last day of 
December, the prisoner cannot be dis- 
charged until the last day of the year 
has expired. In re Parole Prisoners, 
38 Pa. Co. 359. ; 

Rearrest after illegal discharge see 
Arrest § 79; Convicts § 32. 

96. Rogers v. State, 101 Tenn. 427, 
47 SW 697 (so holding on the ground 
that they acquired no jurisdiction of 


Com., 


PRISONS 


deputy.°* 


A prisoner 


the prisoner.*, 


such person, and their act was an un- 
warranted interference with the judg- 
ment of the court while that court 
still had control of the prisoner and 
of the judgment). 


97. Smith v. Strobach, 50 Ala. 462. 
98. See supra § 5. 
99. Kruse v. Kingsbury, 102 Mich. 


100, 60 NW 443. 
1. Effect of: 
Breach of parole see Pardons § 81. 
Nonpayment of: 
Costs see Costs § 861. 
Fine see Fines, Forfeitures, 
Penalties § 29 et seq. 

2. Com. v. Minor, 195 Ky. 103, 241 
SW 856; Scott v. Chichester, 107 Va. 
932, 60 SEH 95, 16 LRANS 304. 

fa] Under indeterminate sentence. 
—While, under St. (1915) §§ 1136, 
3838, the board of charities and cor- 
rections has discretion to detain the 
eonvict imprisoned until the maxi- 
mum time of his imprisonment has 
expired, or to parole him after he 
has served the minimum period of 
the sentence, it is without power to 
detain him in prison beyond the maxi- 
mum period of his sentence, regard- 
less of his conduct or previous his- 
tory. Com. v. Minor, 195 Ky. 1038, 241 
SW 856. 

8: See Pardons 46 C.J. p 1179. 

4 In re Biegle, 5 OhS&CP 583, 7 
OhNP 561 (workhouse board cannot 
refuse to liberate a pardoned prison- 
er because of the fact that one of the 
signatures to the pardon was at- 
tached under a false impression). 

5. See statutory provisions. 

fa] In Pennsylvania (1) Act April 
8, 1848 (P. L. p 399), providing that 
the inspectors and wardens in their 
discretion may furnish a certain sum 
to discharged convicts out of the ap- 
propriations annually provided for 
that purpose, is not affected by the 
Commutation Act, approved May 11, 
1901 (P. L. p 166). In re Gratuities 
to Prisoners, 19 Pa. Dist. 951. (2) 
The act applies as to prisoners re- 
leased at the expiration of the min- 
imum sentence under the Parole Act 
of May 10,1909 CP. Li p1495)>) In-re 
Gratuities to Prisoners, supra. 

6 U. S.—Ebeling vy. Biddle, 
Fed. 567. 

Cal.—Ex p. Clifton, 145 Cal. 186, 
78 P 655; Ex p. Dalton, 49 Cal. 463; 
In re Piantanido, 56 Cal. A. 259, 205 
Te? Wag 

Ga.—MecConnell v. Floyd County, 
164 Gal OlLTGQ M13 SE SLO aChatta= 
hoochee Brick Co. v. Goings, 135 Ga. 
529, 69 SE 865, AnnCas1912A 263. 

Ind.—McCoy v. Reid, 172 Ind. 182, 
87 NE 1086; Woodward v. Murdock, 
124 Ind. 439, 24 NE 1047. 

Iowa.—State v. Hunter, 


and 


291 


124 Iowa 


Gratuities to discharged prisoners. 
times provide for the payment of a gratuity to a 
prisoner on his discharge.° 

[§ 45] G. Commutation of Sentence for Good 
Conduct—1. In General. 
of the term of imprisonment to which a prisoner 
has been sentenced as a reward for good conduet 
during his confinement, or credit for “good time” as 
it is sometimes ealled, is purely statutory,® and can 
only be acquired in the manner and under the cir- 


§§ 43-45 


making the arrest under a capias on his own recogni- 
zance without security, does not authorize a sheriff 
to discharge a person not arrested by him or his 
After a prisoner has been admitted to 
the liberty of the jail limits on giving a bond,®* the 
sheriff has no longer any power to discharge him.°® 

On expiration of term of imprisonment,' a prison- 
er is entitled to be discharged in the absence of any 
legal justification for his further detention.’ 

When pardon is granted,* the jailer must liberate 


Statutes some- 


The right to a reduction 


569, 100 NW 510, 104 AmSR 361. ‘ 
Kan.—In re Kness, 58 Kan. 705, 50 
P99: : 
Ky.—State Bd. of Charities, ete. v. 
Combs, 193 Ky. 548, 2837 SW 32. 
Mass.—In re Conlon, 148 Mass. 168, 


19 NE 164. 
94 Mo. 22, 6 


Mo,—Ex p. 
SW 345, 

Conley, 48 
sae 352, 138 P 189, AnnCasi915D 


Mont.—Stephens _ v. 
Nebr.—In re Fuller, 34 Nebr. 


Collins, 


581, 


52 NW 577; In re Hall, 34 Nebr. 206, 
51 NW 750. 

N. J.—State v. Patterson, (Sup.) 
22 A 802. 


N. Y.—Peo. v. Elsaesser, 133 Misc. 
490, 232 NYS 369. 

N. C.—In re McMahon, 125 N. C. 38, 
34 SE 193. 

Pa.—In re Commutation Act, 23 
Pa. Dist. 100; In re Act of May 11, 
1901, 10 Pa. Dist. 361; In re Commu- 
tation Act of 1901, 25 Pa. Co. 301. 

Tenn.—State v. Dalton, 109 Tenn. 
544, 72 SW 456. 

6 Utah 106, 


21 P 458. ‘ 
Vt.—Ex p. McKenna, 79 Vt. 34, 64 


ACT UT.. i 
Ve ay v. Dillard, 134 Va. 707, 
145 Wash, 


114 SH 593. 

Wash.—-State v. Kinnear, 
686, 261 P 795. 

[a] Benefits under several stat- 
utes.—"The Parole Act of 1911 and 
its supplement, and the Commutation 
Act of 1901, are to be applied inde- 
pendently, and it was not the legis- 
lative intent that both acts should 
apply in any one case; or, in other 
words, that the benefits provided by 
each act should, together or cumu- 
latively, be conferred upon or award- 
ed to any one prisoner. In a proper 
case he may claim the benefit of one 
or other of the said acts, but not of 
both.”” In re Commutation Act, 23 
Pa. Dist. 100, 101. 

{[b] Life prisoner is not entitled 
to the benefits of a statute provid- 
ing for a deduction from the term of 
the sentence for good behavior. Ex 
p. Collins, 94° Mo. 22, 6 SW 345; In 
re McMahon, 125 N. C. 38, 34 NE 198. 

[c] Small sentence not within 
statute cannot draw to it the right 
to commutation..-Ex p. Nokes, 6 
Utah 106,.21 P 458 (under Comp. L. 
[1888] §§ 5268, 5270, a prisoner sen- 
tenced for less than three months is 
entitled _to no deduction). 

{d] Time served in jail as part of 
sentence to penitentiary.—Prison L. 
§ 230 subd 4, providing for diminution 
of sentence by good behavior, ‘ana 
that no person confined in a peniten- 
tiary shall have his sentence reduced 


~ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


oa 


-§§ 45-46] 


cumstances pointed out by the statute.7 
sions of the statute become an inherent part of the 
sentence and punishment assessed;* and a prisoner 
within the purview of such a statute is entitled to 
his discharge at the expiration of the time for which 
his sentence runs less the time for which he is en- 
titled to credit as good time earned.® 

Since the repeal of 
prior statutes'? the statute now in force provides a 
uniform system of commutation for good conduct 
for United States prisoners, no matter where they 
are confined,'? which is applicable to all sentences 
imposed subsequent to its taking effect,!? but not to 
sentences imposed prior to that time, unless the com- 
mutation allowable thereon is less than that provid- 


United States prisoners.!° 


until he shall have served at least 
three months, means that no person 
confined in a penitentiary shall be en- 
titled to commutation unless he shall 
have actually served three months on 
sentence to a penitentiary; and hence 
a prisoner, sentenced to one year, serv- 
ing three hundred and'thirty days of 
a sentence in a county jail, and en- 
titled to time. off for good behavior, 
was entitled to release, although not 
serving three months in a penitenti- 
ary, in view of Pen. L. § 2193, making 
allowance of time served in jail part 
of sentence. Peo. v. Elsaesser, 133 
Mise. 490, 232 NYS 369. See Vanva- 
bry v. Staton, 88 Tenn. 334, 12 SW 786 
infra note 7 [d]. 

[e] Where sentence is to work out 
fine.—Under Code (1919) § 2075, and 
§ 2094, as amended by Acts (1920) ec 
10, a prisoner sentenced to the convict 
road gang to work out time for the 
nonpayment of a fine is entitled to 
the same credit for good behavior as 
when serving a jail sentence. May v. 
Dillard, 133 Va. 707, 114 SE 593. 

7. Cal.—Pareses y. California State 
Prison, 281 P 394. 

Ga.—McConnell v. Floyd County, 
164 Ga. 177, 137 SE 919. 


Ind.—Woodward v. Murdock, 124 
Ind. 439, 24 NE 1047. 
Iowa.—State v. Hunter, 124 Iowa 


569, 100 NW 510, 104 AmSR 361. 

Tenn.—State vy. Dalton, 109 Tenn. 
544, 72 SW 456. 

See also cases supra. note 6. 

[a] Necessity for serving mini- 
mum sentence.—Failure of one con- 
victed for second degree murder with 
a deadly weapon to serve the mini- 
mum term prescribed by Pen. Code § 
1168, as amended by St. (1927) p 1491, 
for offense with a deadly weapon, de- 
feated his right to compel the state 
board of prison directors to determine 
the length of time in excess of the 
minimum he was required to serve, 
regardless of the provisions of Pen. 
Code § 190, as amended by St. (1927) 
p 1952, reducing punishment for sec- 
ond degree murder, in that the mini- 
mum term prescribed for the offense 
of being armed with deadly weapon 
was applicable. Pareses v. California 
State Prison, (Cal.) 281 P 394. 

{b] Probation after service of 
part time.— Where defendant was sen- 
tenced to the chain gang, with the 
right, after four months, to serve the 
remainder on probation, it was held 
that he must serve four months in 
full without an allowance for good 
behavior during that time. McConnell) 
v. Floyd County, 164 Ga. 177, 187 SH 
919 (Pen. Code [1910] § 1179). 

[c] Power of court to remit sen- 
tence for good conduct.—Where the 
statute empowers the board of work- 
house commissioners to discharge 
econviets for good conduct, after con- 
viction and final sentence to confine- 
ment in the workhouse, from which 
there is no proceeding in error, the 
court has no power at a subsequent 
term to remit the remainder of the im- 
prisonment during the good behavior 
of the prisoner. State v. Dalton, 109 
Tenn. 544, 72 SW 456. 

{d] Power to make rule allowing 
credit for service while awaiting trial. 
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upheld.t® And 
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ed for by the act.14 
_ Constitutionality of statutes authorizing commuta- 
tion of prison sentences for good conduct have been 


pursuant to the general rule!® it 


would seem that such statutes should not be held 
invalid in so far as they are made applicable to sen- 


tences in force at the time of their enactment;17 


—Neither the county court nor the 
workhouse commissioners have au- 
thority to make a rule or regulation 
by which a convict held in the work- 
house under sentence of a court to 
work out fine and costs shall receive 
credit for labor voluntarily performed 
by, him before conviction and while in 
prison awaiting trial. Vanvabry v. 
Staton, 88 Tenn. 334, 12 SW 786. See 
supra Peo. v. Elsaesser, 133 Misc. 490, 
232 NYS 369 supra note 6 [da]. 

8. Ex p. Wadleigh, 82 Cal. 518, 23 
P 190; Exp. Ridley, 3 Okl. Cr. 350, 106 
P 549, 26 LRANS 110. See Stephens y. 
Conley, 48 Mont. 352, 138 P 189, Ann 
Cas1915D 958 (a statute, whereby .a 
prisoner is entitled to a good time al- 
lowance unless forfeited, becomes 
part of the sentence, but not so a 
statute whereby the reward must first 
be earned by the prisoner before he 
is entitled to it). 

9. Woodward v. Murdock, 124 Ind. 
439, 24 NE 1047; State v. Hunter, 124 
Towa 569, 100 NW 510, 104 AmSR 361; 
In re Kress, 58 Kan. 705, 50 P 939; 
In re Bailus, 8 Oh. Cir. Ct. N.S. 454, 
29:Oh, Cir. Ct.) 632: [aft 70: Oh. St. 452 
mem, 78 NE 1116 mem]. 

[a] Computation.—Under L. (1891) 
ec 152 § 24, the good time earned by 
convicts in the state penitentiary is 
computed for and at the end of each 
calendar month, and, when the time 
of actual service together with the 
good time earned equals the time. of 
the sentence, the convict is entitled to 
a discharge. In re Kress, 58 Kan. 705, 
501 P9898 

[b] “Period of imprisonment” in 
the statute means the term of the sen- 
tence, less the time deducted for good 
conduct. In re Bailus, 8 Oh. Cir. Ct. 
Ni SH454,29VOhs CirsiCtnes2afatt 74 
Oh. St. 452 mem, 78 NE 1116 mem]. 

10. Use of state prison or county 
jail see supra § 8. 

11. [a] Former statutes (1) now 
repealed provided that prisoners con- 
fined in jails or penitentiaries of any 
state for offenses against the United 
States should be entitled to the same 
rule of credits for good behavior as 
other prisoners in the same jail or 
penitentiary. Rev. St. (1878) § 5544. 
See In re Naples, 142 Fed. 781; In re 
Walters, 128 Fed. 791; In re Raymond, 
110 Fed. 155; In re Willis, 83 Fed. 
148; In re Terry, 37 Fed. 649, 13 Sawy. 
598. (2) And'‘they provided for cer- 
tain deductions from the terms of 
prisoners confined in a state prison or 
penitentiary, where there was no sys- 
tem of commutation. Rev. St. (1878) 
§ 55438:°18 U. S. St. ateL: 479 ¢c-145. 

[b] Prisons or jails to which stat- 
utes applied.—(1) Rev. St. (1878) § 
5543 referred to jails and penitentia- 
ries within a state, regardless of 
whether they were state, city, or coun- 
ty institutions. U.S. v. Schroeder, 27 
F. Cas. No. 16,233, 14 Blatchf. 344. 
(2) But the act of 1875 referred mere- 
ly to state prisons or penitentiaries, 
and did not include county jails or 
places employed for temporary con- 
finement or confinement for short pe- 
riods. In re Deering, 60 Fed. 265; In 
re Corcoran, 47 Fed. 211. (3) It was 
held that Rev. St. (1878) § 5543 ap- 
plied to a person confined in a county 


but the contrary view has been taken.+* 
lowance of credits for good time is regarded as in 
the nature of a right,!® such right cannot be abridged 
by subsequent legislation.?° 

Indeterminate sentence statutes?! may?? or may 
not>* operate as impliedly repealing existing com- 
mutation statutes. 

[§ 46] 2. Nature of Right and Allowance—a. In 


Where al- 


jail or prison in which no credits were 
provided, although the state had a 
commutation system applicable to 
other prisons, and that, as regards 
prisoners in such jails, this statute 


_was not repealed by the act of 1875. 


In re Deering, supra. (4) But other 


cases, without mentioning or consid- 


ering U.S. Rev. St. (1878) § 5543, held 
that the act of. 1875 did not apply to 
a prisoner in a state having a commu- 
tation system of its own, although 
such system did not apply to the jail 


in which he was confined. U. S. v. 
Goujon, 39 Fed. 773; In re Terry, 37 
Fed. 649, 13 Sawy. 598; oh Ou Vs 


Schroeder, supra. 

12. USCA tit 18 § 710 et seq. 

[a] Statute construed.—U. S. v. 
Jackson, 143 Fed. 783, 75 CCA 41 [rev 
140 Fed. 266]. 

13.. USCA tit 18 § 712. 

[a] Statute was probably intended 
to be applicable to the cases of pris- 
oners convicted before it became oper- 
ative, but not sentenced until after- 
ward. U.S. v. Jackson, 143 Fed. 783, 
75 CCA 41 [rev 140 Fed. 266]. 

14. USCA’ tit 18) .§§ 712, 7124. 

[a] Statute construed.—W ood- 
ward v. Bridges, 144 Fed. 156; U.S. 
v. Jackson, 143 Fed. 783, 75 CCA 41 
[rev 140 Fed. 266]; U. S. v. Farrar, 
139 Fed. 260, 71 CCA 386 [rev 133 Fed. 
In re Walters, 128 Fed. 791. 
Ex p. Wadleigh, 82 Cal. 518, 
23 P°190; Peo. v.i Hale, 64 Cal. A.-523, 
222: P. 148; Ex p. Ridley, 3 Okl.Cr: 
350, 106 P 549, 26 LRANS 110; Com. 
v. Halloway, 42 Pa. 446, 82 AmD 526; 
In re Commutation Act, 23 Pa. Dist. 
100; In re Act of May 11, 1901, 10 Pa. 
Dist. 361. 

16. See Constitutional Law § 809. 

17.°° Peo. vy. Carter, 103. Mise. 596, 
171 NYS 945 [aff 186 App. Div. 905 
mem, 172 NYS 913 mem]; In re Act of 
May 11, 1901, 10 Pa. Dist. 361. 

18. Com. v. Halloway, 42 Pa. 446, 
82 AmD 526; State v. McClellan, 87 
Tenn. 52, 9 SW 233; In re Clawson, 
5 Utah 358, 15 P 328. \ 

19. See infra § 46. 

20. In re Canfield, 98 Mich. 644, 57 
NW 807 [foll In re Walsh, 87 Mich. 
466, 49 NW 606]; Com. v. Warden 


CM Penitentiary, 23. Pa. Dist. 
10382. 
[a] Later statute providing less’ 


favorable schedule.—The effect of a 
new statute by which credits are to 
be estimated upon a less favorable 
schedule than that in force when a 
convict was sentenced is to that ex- 
tent, and as to him, ex post facto, and 
hence has no application to him, but 
he is entitled to have his credits com- 
puted according to the schedule ‘in 
force at the time of his incarceration. 
In re Canfield, 98 Mich. 644, 57 NW 
807. 

21. See Constitutional Law §8§ 315, 
322, 808; Criminal Law §§ 3088, 3197, 
3223. 


22. Inre Piantanido, 56 Cal. A; 259,° 
205 P17; McCoy v. Reid, 172 Ind. 182, 
87 NE 1086; State v. Kinnear, 145 
Wash. 686, 261 P 795. 

23. Com. v. Warden Pastern Pen- 
itentiary, 23 Pa. Dist. 1032; In re Pen- 
itentiary Regulations, 21 Pa. Dist. 
880; In re Commutation of Sentences, 
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General. Under some statutes the allowances to be 
made for good behavior of the prisoner are regarded 
as a matter of right,?* or at least a right of such na- 
ture as may entitle the prisoner to have a determina- 
tion by the proper authority as to the amount of good 
time to be allowed.?® Under other statutes the cred- 
it to be allowed a prisoner for good conduct is not 
a matter of right, but one of grace,?® and to entitle 
the prisoner to credits for good behavior there must 
be affirmative action on the part of the prison board 
or other proper authority.?7 

Keeping record of convict. Where the statute 
makes it the duty of the jailer to keep a correct 
register of each convict, showing the good time with 
which he is entitled to be credited,?* and such a rec- 
ord is not kept, it cannot be supplied by parol evi- 
dence;*® but in such ease it is conclusively presumed 
that the prisoner’s conduct was unexceptionable, 
and he is entitled to. the full benefit of the good time 
eredits which he would have earned by such con- 
duct.2° If the record is properly kept it may be 
sustained and corroborated by parol evidence;*! and 
on behalf of the convict, it may be contradicted by 
such evidence if it is untrue.*?, Where such a record 
is kept, the prisoner is entitled to full credit for 
good time from the date of the last entry showing 
misconduct.?* 
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Commuted and suspended sentences.?* Ordinarily 
a prisoner is entitled to a diminution of his sentence 
for good conduct in ease of a commutation of his 
sentence, where the commutation is to such a term of 
imprisonment as makes the statute applicable;** 
but this right depends on the terms of the commuta- 
tion;?® and where it is apparent that the authority 
granting the commutation intended that no allowance 
for good conduct should be made, such intention will 
be given effect.°* Where a sentence of fine and im- 
prisonment provides for its suspension after a certain 
period of time in ease the fine and costs are paid, such 
period cannot be reduced by the statutory allowance 
for good behavior.*® 

[§ 47] b. Forfeiture of Right. Misconduct of a 
prisoner may forfeit in whole or in part his right to 
a reduction of sentence;°° and this forfeiture may be 
reculated by. statute,*® or by valid rules made by 
proper prison officials.41 If no forfeiture has been 
declared until the prisoner has served for-such length 
of time that, with the diminution of sentence pro- 
vided for, he is entitled to his discharge, he may en- 
force his right thereto in a legal proceeding there- 
fOr 

Hearing and notice. Under statutes requiring con- 
victs to be informed from time to time as to their 
records as to loss of good time and the reason there- 


20 Pa. Dist. 1069; Barney’s Case, 39] titled to commutation. Stephens v.|term. In re Bogden, 192 Cal. 163, 
Pa. Co. 465. Conley, 48 Mont. 352, 138 P 189, Annj| 218 P 1017. 
[a] Sentence for flat term instead | Cas1915D 958. " 38. -— U.S. Vv. Velez; 6. Porto: Rico 
of for indeterminate term does not 28. See statutory provisions. Fed. 306. 
affect the right of the prisoner to any 29. State v. McClelland, 87 Tenn. 39. U. S—In re Terrill, 144 Fed. 
allowance for good time. Com. v.| 52, 9 SW 233. | GLO ST (OCA 4485 
Warden Eastern Penitentiary, 23 Pa. 30. State v. McClellan, supra. Cal.—In re Nelson, 185 Cal. 594, 197 
Dist. 1032; In re Penitentiary Regu- 31. State v. McClellan, supra. Po VAT, 
lations, 21 Pa. Dist. 880. 82. State v.- McClellan, supra. Iowa.—State v. Hunter, 124 Iowa 
24. Orme vy. Rogers, (Ariz.) 260 P 33. State v. McClellan, supra. 569, 100 NW 510, 104: AmSR 361. 
199; In re Canfield, 98 Mich. 644, 57 34. Commutation of sentence see Mich.—In re Walsh, 87 Mich. 466, 
NW 807. See State v. Hunter, 124] Pardons §§ 47-54. 49 NW 606. 


Iowa 569, 100 NW 510, 104 AmSR 361 
(perhaps not a legal right, but at least 


35. 


State v. Wolfer, 127 Minn. 102, 
148 NW 896, LRA1915B 95; 


Mont.—Stephens v. Conley, 48 Mont. 


In re Mc-| 352, 138 P 189, AnnCas1915D 958. 


a statutory privilege of which the 
prisoner may avail himself). 

25. Com. v. Warden Eastern Peni- 
tentiary, 23 Pa. Dist. 1032. Contra In 
re Raymond, 110 Fed. 155 (construing 


rights of federal prisoners under 
Pennsylvania statute). 

26. Pareses v. California State 
Prison (Cal.) 281 P 394; In re Bog- 
den, 193° Cal. ‘203; 42225 P3538; 1In*re 
Mann, 1925 Cals NGS, 209 es Tie ine eS 
Nelson, 185 Cal. 594, vO Monk 947; State 
Bd. of Charities, etc. v. Combs, 193 


Ky. 548, 237 Sw 2 Horwitz v. Con- 
nor, 6 Austr. C. L. 38. 

[a] In iis ceaciiectin (1) this is 
the present rule. In re Conlon, 148 
Mass. 168, 19 NE 164. (2) Aliter un- 
der a former statute. In re Opinion 
of Justices, 13 Gray 618. 

rhb In New York (1) under Pen. 

§ 2193, amended by L. (1919) c 410, 
ne allowance is discretionary with 
prison authorities and the governor. 
Peo. v. Jennings, 134 Misc. 46, 224 N 
YS 489 [aff 236 NYS 876 meni]. (2) 
Under a former statute the privilege 
of earning commutation was a sub- 
stantial rent (Commutation L. [1886] 
p 28 c 21) which, however, could be 
taken away by a statute passed subse- 
quent to the commission of the offense 
and before any commutation was 


earned. Peo. v. Deyo, 181 N. Y. 425, 
74 NE 430. But see Peo. y. Johnson, 


44 Misc. 550, 90 NYS 134. 

27. Pareses v. California State 
Prison (Cal.) 281 P 374; In re Pian- 
tanido, 56 Cal. A, 209,205" P17; sin 
re Thompson, 54:Cal;.. A: 177, 201. P 
A734 Staten sds orn Chanitles, Weteany, 
Combs, 193 Ky. 548, 237 SW 32. 

Fad 22 Montana, under Rev. Codes 
§ 9737, authorizing and requiring the 
prison board to grant to any convict 
“who shall well behave himself” a 
certain credit of time, the burden is 
on the convict to show that he is en- 


Mahon, 125 N. C. 38, 34 SE 193; Frank 
v. Wolfe, 11 Philippine 466. But see 
Matter of Grillasca, 8 Porto Rico Fed. 
629 (local law cannot control an order 
of the president commuting a _ sen- 
tence). 

[a] Life sentence ccmmuted to 
term for years.—State vy. Wolfer, 127 
rian 102, 148 NW 896, LRA1915B 


36. In re Bogden, 192 Cal. 163, 218 
P 1017; Meyers vy. Jackson, 245 Mich. 
692, 224 NW 356; Frank v. Wolfe, 11 
Philippine 466. 

37. In re Bogden, 192 Cal..163, 218 
PeL01? [afl 2164) 9671: Meyers v. 
Jackson, 245 Mich. 692, 324 NW 3562 
In re Hall, 34 Nebr. 206, 51 NW 750; 
Matter of Toledo, 13 Philippine 48, 

[a] Rule applied to: (1) Commu- 
tation so that the term ‘‘will expire 
15 years from the date of sentence.” 
Meyers v. Jackson, 245 Mich. 692, 693, 
224 NW 356. (2) Commutation to 
certain number of “years of actual 
time.” In re Hall, 34 Nebr. 206, 51 
NW 750. 

[b] Commutation of two terms to 
single term.—Where a prisoner, serv- 
ing a fourteen-year term, was sen- 
tenced an additional four years for es- 
cape, and forfeited credits amounting 
to five years two months, which he 
might have earned on the fourteen- 
year term, after serving eight years 
five months fourteen days, and had his 
sentence commuted by the governor 
to a single term of ten years, includ- 
ing the time already served, it was 
held that, after such commutation, it 
was intended he should serve the re- 
maining one year seven months six- 
teen days subject to the prison direc- 
tors’ prerogative of parole, and that 
he was not entitled to a credit there- 
on of possible credits under the un- 
served four-year term, or the unex- 
pired portion of the fourteen-year 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Wis.—Baker v. State, 88 Wis. 140, 
59 NW_ 570. 

40. See statutory provisions. 

[a] Forfeitures provided by stat- 
ute may be imposed by jailer with- 
out a judicial determination as.to the 
facts constituting a violation of the 
rules, regulations, or laws of the pris- 
on. State v. Hunter, 124 Iowa 569, 
100 NW 510, 104 AmSR 361. 

41. See cases infra this note. 

a] Rules and customs of board.— 
(1) Where the board of prison inspec- 
tors is authorized to adopt rules in re- 
spect of the forfeiture of good time by 
prisoners, the time forfeited by a con- 
vict for a violation of prison rules 
is governed by the rules and customs 
in effect at the time of the violation. 
In re Walsh, 87 Mich. 466, 49 NW 606. 
(2) The rules in reference to the for- 
feiture of good time must be plain, 
certain, and specific, and must be 
adopted by the board of prison in- 
spectors and be made known to the in- 
mates of the prison and be of record. 
In re Walsh, supra, 

{b] Conclusiveness of determina- 
tion.—Where, under the rules of a 
prison, the prison board has authority 
to determine how much good time 
should be allowed to prisoners, and 
after such time has been allowed to 
take it from them for insubordina- 
tion or for other causes specified in 
the rules, the determination of the 
board withdrawing the good time al- 
lowed to the prisoners is conclusive 
on the courts. In re Terrill, 144 Fed. 
616, 75 CCA 418. 

42. State v. Hunter, 124 Iowa 569, 
100 NW 510, 104 AmSR 361 

[a] Forfeiture of credits earned 
in prior term.—After allowing good 
time and work time to one serving 
four separate sentences upon each 
successive term as it was served, and 
not on the theory of a single term 
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for, and requiring the board of inspectors regularly 
to pass upon reports of infractions of rules,*? a con- 
vict should be given, if he so desires, an opportunity 
to be heard upon such reports.44 Under a statute au- 
thorizing the board of prison directors to forfeit a 
convicts good behavior allowance for misbehavior 
after proof of the offense and notice to the convict, 
the proceeding may be summary in character,*® and 
is administrative in nature,*® although a hearing*? 
and notice are essential;#® and such a statute is suffi- 
ciently complied with where a prisoner is brought be- 
fore the board and, on the charge being read and ex- 
plained to him, he pleads guilty.*® 

[§ 48] c. Effect of Subsequent Conviction. Un- 
der some of the statutes convicts who have served 
previous terms are not allowed good time,®® or are 
allowed less good time than convicts serving a first 
term.°+ Under other statutes prisoners who have 
had the benefit of a good time allowance are re- 
quired to serve out such time on a subsequent con- 
viction,®? or on a conviction for felony before the 
expiration of the period within which they were orig- 
inally sentenced.°? The time so required to be served 
does not run coneurrently with that to be served un- 


51. 
[a] 


equal to the aggregate of the terms, 
where the prisoner had served a term 
and had begun a second or subsequent 
term, the warden of the state peni- 


PRISONS 


See statutory provisions. 
Prison authorities must deter- 
mine which term a convict is serv-| LT. 
ing, subject to his right to attack the 
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der the second conviction.*4 

[§ 49] d. Effect of Parole and Breach Thereof. 
This subject has been considered elsewhere in this 
work.®® 

[§ 50] e. Computation of Allowance. The lan- 
guage of the statute must govern in determining how 
the term of the sentence and the deduction for good 
time is to be computed.°® Where such statute is 
capable of two constructions, that construction 
should be adopted which would entitle the prisoner to 
his discharge at the earliest time.®*? The rule seems 
to be that, where the credits are to be allowed on a 
yearly basis, °§ they should be made during the year 
in which they are earned,°® or should be “computed 
on the whole term and accordingly deducted there- 
from.°® Under statutes allowing a specified credit. 
for good behavior for each full or ealendar month’s 
service,°* the credits should be computed on the num- 
ber of months’ actual imprisonment with the requi- 
site behavior.°? Under a statute providing that a 
prisoner may earn allowances for good conduct from 


| the time of its taking effect,®? a prisoner is entitled 


only to credits for good conduct earned after the 
statute took effect.°4 


against the United States. In re Wil- 
lis, 83 Fed. 148 (decided under N. Y. 
[1886] ¢ 21). 

54. Com. v. Warden Eastern Pen- 


tentiary could not go behind the sen- 
tence then being served and deprive 
the prisoner of such allowance on the 
previous sentence for any infraction 
of the prison rules, in view .of Rev, 
L. (1910) §§ 2809, 5957. Ex p. Ray, 
USBOK Crs o16% 19852 6355 

A cart het of right see infra § 

43. See statutory provisions. 

44. In re Walsh, 87 Mich. 466, 49 
NW 606. 

45. In re Nelson, 185 Cal. 594, 197 
P. 947; Ex p. Stanton, 169 Cal: 607, 
147 P 264; In re MacDonald, 45 Cal. 
A. 480, 187 P 991. 

[a] Technnical rules of pleading 
do not apply to such a proceeding. In 
re Heckman, 90 Cal. A. 700, 266 P 585. 


46. Peo. v. Conson, 72 Cal. A. 509, 
23 E99. 
[a] Power to impose other penal- 


ties.—A proceeding before a prison 
board, to forfeit the credits of an es- 
caping prisoner, is administrative in 
character, and the board does not ex- 
ercise judicial functions. The author- 
ity granted by the penal code to ame- 
liorate the punishment of prisoners 
gives no authority to impose penalties 
other than the forfeiture of cred- 


its. Peo. v. Conson, ‘72 .Cal. A. 509, 
PAS TET RY 
47. In re Nelson, 185 Cal. 594, 197 


a Sen Ex p. Stanton, 169 Cal. 607, 147 
64. 

[a] Absence when proof heard.— 
A prisoner’s credits cannot be for- 
feited, where he was charged with 
participating in a riot within the pris- 
on, and pleaded not guilty, but he was 
not permitted to be present when the 
proof was heard, or to present any 
defense. In re Raymond, 49 Cal. A. 
Se peel 7 Ba a 

48. Exp. Stanton, 169 Cal. 607, 147 
P 264; In re MacDonald, 45 Cal. A. 
480, 187 P 991. 

[a] Notice need not be written.— 


In re MacDonald, 45 Cal. A. 480, 187 P|}. 


991. 

49. In re Nelson, 185 Cal. 594, 197 
P 947; Ex p. Young, 185. Cal, 354, 197 
P 55; In re MacDonald, 45 Cal. A. 


480, 187 P 991. 

50. See statutory provisions. 

[a] Unlawful sentence.— Where 
the sentence under which a previous 
term was served was unlawfully im- 
posed, the convict cannot be deprived 
of his good time because of such pre- 
vious term. In re Harney, 134 Mich. 
b27,.. 96,,NW 795, 


correctness of the conclusion reached 
on habeas corpus. In re Canfield, 98 
Mich, 644, 57 NW 807. 

52. See statutory provisions. 

[a] One who is sentenced to sec- 
ond term before first term has ex- 
pired, and the remission as to such 
term made, cannot be required to 
serve out, in addition to the second 
term, the time remitted from the first 
term, under a statute providing that, 
if a person ‘who has -received a dimi- 
nution of sentence for good condnct 
“shall be again convicted and sen- 
tenced to imprisonment” he shall be 
required in addition to such sentence 
to serve out the number of days re- 
mitted to him on the previous term. 
aeeee vy. Patterson, (N. J. Sup.) 22 A 


53. See In re Walters, 128 Fed. 791 
Caw of New York). 

[a] In Pennsylvania (1) such a 
statute has been held to be mandatory. 
In re Commutation of Sentences, 22 
Pa. Dist. 206; Bresnahan’s Case, 38 
Pal Co:,.68u. suryis, Case, 367 ba, ‘Co: 
703. (2) The convict must serve the 
full original term. Jacoby v. Jacoby, 
21. Pa. Dist: 887...(3) Allowance for 
good conduct can be made only on the 
new sentence. In re Commutation 
Act of 1901, 26 Pa. Co. 354. The 
statute does not apply: (4) Where 
the second conviction is not for a 
felony. In re Commutation Act of 
1901, 26 Pa. Co. 586. (5) Where. the 
conviction is for a felony committed 
before the first sentence. Com. v. 


‘Warden Eastern Penitentiary, 24 Pa. 


Dist. 339; In re Commutations, 19 Pa. 
Dist. 810, 37 Pa. ‘Co. 339; In re‘Com-= 
mutations Act of 1901, supra. (6) 
Where the prisoner was convicted be- 
fore the date of his discharge on com- 
mutation. In re Commutations, su- 
pra. (7) See In re Dashill Jury, 19 
Pa. Dist. 711 (construing this stat- 
ute). 

[b] Sentence to another prison.— 
The prisoner must serve the good 
time allowed on the former imprison- 
ment, although the subsequent sen- 
tence was to another prison. In re 
Commutation Act of 1901, 26 Pa. Co. 
354. 

[c] Federal prisoner who had com- 
mutation under state laws must, on 
a subsequent conviction before the 
date of the expiration of his full orig- 
inal term, serve out the amount of 
the commutation, although the later 
conviction was not for an offense 


itentiary, 24 Pa. Dist. 339; Wycoft’s 
Case, 42 Pa. Co. 223. 

55. See Pardons, §§ 65-85. 

56. Ebeling v. Biddle, 291 Fed. 567; 
In re Blocker, 69 Colo. 259, 193 P 546; 
In re Kyness, 58°Kan.1705, 50. RP 939; 


i re Fuller, 34 Nebr. 581, 52 NW 
57. In re Blocker, 69 Colo. 259, 193 
P 546. : 

58. See statutory provisions. 
59. In re Blocker, supra. 
[a] Thus, under Rev. St. (1908) 


§ 4871, providing for credit for good 
behavior on criminal sentences of 
one month for the first year, two 
months for the second year, etc., the 
credit for each year is to be applied 
during the year in which it is earned, 
so that after the fifth year each six 
months served counts aS one year on 
the sentence. In re Blocker, 69 Colo. 
259) 193 4P2 546. 

60. In re Fuller, 
NW 577. 

[a] Thus, under Code Cr. Proc. § 
569, allowing a deduction of two 
months for the first and second year, 
and pro rata for any part of a year, 
where the sentence is for more or 
less than a year, where the sentence 
does not exceed two years and no 
charges are registered against a pris- 
oner, he is-entitled to a deduction of 
one sixth of the term of imprison- 
ment. In re Fuller, 34 Nebr. 581, 52 
NW 577. 

61. See statutory provisions. 

62... In re Kness, 58 Kan>.705,0 500 e- 
939; In re Capurro, 11 Philippine 241. 

[a] In Kentucky.—Under St. 
Suppl. (1918) § 1136a, the number of 
days in each month, not exceeding 
ten, for which a felon shall have, cred- 
it on his sentence, is confined to the 
discretion of the board of charities 
and corrections, and the adoption of 
a rule allowing seven days in* each 
month during the first .year, eight 
days during the second year, etc., and 
providing that the credit should be 
given each month as earned instead 
of at the beginning of the term, sub- 
ject to deductions for misconduct, 
was not an abuse of its discretion. 
State Bd. of Charities, etc. v. Combs, 
193 Ky. 548, 237 SW 32. 


34 Nebr. 581, 52 


63. See statutory provisions, 
64. Peo. v. Carter, 103 Misc. 596, 
171 NYS 945 [aff 186 App. Div. 905 


mem, 172 NYS 913 mem]. 
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Under cumulative 


from the longest sentence.®? 
Under indeterminate sentence.’° 


oner is serving under an indeterminate sentence, the 
rule, unless the statute otherwise provides,’+ is that 
it is the maximum time fixed, that the allowance for 


and concurrent sentences. 
Where a prisoner is serving under two or more sen- 
tences which do not run concurrently,®® whether the 
allowance for good time should be computed sepa- 
rately on each term,°® or should be made as if the 
several sentences were for a single term,°* depends 
largely on the language of the particular statute.®* 
Where a prisoner is serving two or more sentences 
coneurrently, he is not entitled to have the allow- 
ance for good conduct calculated as on each of the 
sentences, and have the total thus obtained deducted 


PRISONS 


? [§§ 50-53 


good time must be deducted from,’? and not the 
minimum time.7? 
tence is valid only for the minimum term, the allow- 
ance should be computed for that term.** 

Commuted sentence. 
commuted to one for a term of years, the diminu- 
tion of the sentence for good conduct commences on 
the date of the prisoner’s arrival in prison, accord- 
ing to one view,’*® but according to another view, 
only from the date of the commutation.*® 

[§ 51] f. Enforcement of Right. 


But where an indeterminate sen- 


Where a life sentence is 


A person enti- 


tled to his discharge by reason of having served his 


Where the pris- 


term of imprisonment, less the time which he has 
earned by good behavior, can secure it in a legal 
proceeding,‘? but a proper showing to that effect 
must be made.*® 


VI. OFFENSE OF BRINGING ARTICLES TO, OR COMMUNICATING WITH, PRISONERS 


[§ 52] By statute, or rules adopted pursuant 
thereto, it is sometimes made an offense to bring spe- 
ecified articles to prisoners or to communicate with 


VII. ESCAPE OF PRISONERS *? 


[§ 53] A. Necessity of Valid Judgment, Arrest, 
and Commitment. Before a prisoner can make an 


65. See Criminal Law § 3237. 

66. See cases infra this note. 

[a] In Alabama, in view of Code 
(1923) § 3615, a convict, sentenced 
to the penitentiary for two years on 
each of six charges, the several sen- 
tences to be served serially and cu- 
mulatively, was not entitled tu an al- 
Jowance for good behavior, under 
Code (1923) § 51381, based on a sin- 
gle continuous sentence of twelve 
years. State Bd. of Administration 

+ v. Jones, 212 Ala. 380, 102 S 626. 

[b] In California, where the stat- 
ute provided that a deduction for 
good behavior ‘‘shall be allowed from 
his term,’ a prisoner was entitled 
to have his good time computed upon 
each term separately. Ex p. Clifton, 
145 Cal. 186, 78 P 655 [dist Ex p. Dal- 
ton, 49 Cal. 463] (where the statute 
provided for credits to “be deducted 
from the entire term of penal servi- 
tude to which such convict shall have 
been sentenced,” the deduction should 
be made from the total time of all 
the sentences as a single term of im- 
prisonment). 

[ec] In Oklahoma, under Rev. L. 
(1910) §§ 2809, 5957, where one con- 
victed was sentenced to the state 
penitentiary for four separate terms 
aggregating six years, the term of 
the second and succeeding sentences 
to begin at the expiration of the next 
preceding term, the good time and 
work time was to be allowed under 
each separate term as it was served, 
and the prisoner was not entitled to 
such allowances on the theory of a 
single sentence. Ex p. Ray, 18 Okl. 
Cri Gio te 635. 

67. Ebeling v. Biddle, 291 Fed. 567; 
Fisher v. Hollowell, 199 Iowa 335, 202 
NW 103. 

[a] Sentences not imposed at 
same time.—Code (1924) § 3777, pro- 
viding that ‘‘several convictions with 
separate sentences shall be 
construed as one continuous sentence 
in the granting or forfeiting of good 
time,” under § 3774, was held ap- 
plicable to a prisoner who escaped 
after being sentenced for larceny, 
and upon recapture was given sen- 
tence for prison breach under § 13351, 
to begin at the termination of the sen- 
tence for larceny, and not merely to 
commitments on separate sentences 
imposed by the same court at the 
same time. Fisher v. Hollowell, 199 
Iowa 335, 202 NW 103.., 

[b] Where one sentence illegal.— 
Where the petitioner was sentenced 


them.*® 


on four indictments to cumulative 
sentences of eighteen months on 
three of them and six months on the 
last, and claimed that such _ six 
months’ sentence was illegal, the de- 
duction for good time to which he 
was entitled, as provided by Rev. L. 
c 225 § 113, should be allowed from 
the aggregate of the three lawful sen- 
tences, and not from the aggregate 
of all four. Woodward v. Bridges, 
144 Fed. 156. 

68. See statutory provisions. 

69. Chattahoochee Brick Co. v. 
Goings, 135 Ga. 529, 69 SE 865, Ann 
Cas1912A 2638. 

70. Indeterminate sentences gen- 
erally see Criminal Law § 3083. 

71. See statutory provisions (to 
effect that good time may be earned 
in reduction of minimum term). 

72. Orme v. Rogers, (Ariz.) 260 P 
199; Clark v. State, 23 Ariz. 470, 204 
P 1032 


fa] As affecting minimum sen- 
tence.—Under Pen. Code (1913) § 1448, 
providing for a deduction from sen- 
tence for good behavior, credits for 
good behavior may entitle a defend- 
ant to his liberty, although he has 


not served the minimum _ sentence. 
Clark v. State, 23 Ariz. 470, 204 P 
1032. 

73. Orme v. Rogers, (Ariz.) 260 
Pitg9: 

74. Smith v. Bastin, 192 Ky. 164, 


232 SW 415. 

75. State v. Wolfer, 127 Minn. 102, 
148 NW 896, LRA1915B 95. 

76. In re McMahon, 125 N. C. 38, 
34 SE 198. 

77. State v. Hunter, 124 Iowa 569, 
100 NW 510, 104 AmSR 361, 

78. Smith v. Bastin, 192 Ky. 164, 
232 SW 415. 


79. See statutory provisions. 
[a] Bringing firearms into pris- 
on.—Under Pen. Code § 171la, mak- 


ing it a felony to bring firearms into 
a prison, it is immaterial that the 
revolver brought in was unloaded. 
. Desmond, 24 Cal. A. 408, 141 


[b] Validity of statute.—Pen. 
Code § 171la, making it a felony for 
any person not authorized by law 
to bring-.into any prison, jail, or re- 
formatory, any opium or other nar- 
cotic, is valid. Peo. v. Lee Mon, 57 
Cal. A. 400, 207 P 284. 

[ec] Validity of rule.—Under the 
authority conferred by statute (Rev. 
St. [1877] ¢ 217 § 6) on the inspector 
of prisons to make rules and regula- 


General rules®® apply and govern prosecu- 
tions,*! including the indictment, information, or 
complaint for this offense.*? 


escape he must have been legally taken into custody, 
and this requires that the proceedings, such as the 


tions for the management, discipline, 
and police of the central prison, and 
for fixing and prescribing the du- 
ties and conduct of the warden and 
other officers and servants, he could 
make a rule providing for the dis- 
missal and criminal prosecution of 
an officer or employee who brings to- 
bacco to a prisoner, although another 
section of the statute provides that 
any person giving any tobacco to a 
convict shall forfeit a certain sum 
to the warden. Hamilton vy. Massie, 
18 Ont. 585. 

80. See Criminal Law 16 C. J. p 1; 
Indictments and Informations 31 C. 
J. p 548. 

81. See cases infra this note. 

[a] Instructions.—In a _  prosecu- 
tion for bringing firearms into a jail, 
an instruction that defendant need 
not have been present with the wit- 
ness 8, an alleged accomplice, on the 
outside when the revolver was pro- 
cured and brought into the jail, but, 
if defendant‘aided and abetted and 
received the revolver 
it, ete. he was guilty, was not er- 
roneous. Peo. v. Desmond, 24 Cal. 
A. 408, 141 P 632. 

[b] Sufficiency of evidence to car- 
ry case to jury.—In a prosecution for 
conveying hack saws to a prisoner 
in the county jail, circumstantial 
evidence that the saws were found 
on a. prisoner, who stated that they 
were given to him by a friend of ac- 
cused, whom accused had visited in 
the jail, and who had no place to se- 
crete them, was sufficient to require 
the submission of defendant’s guilt to 
the jury. State v. Jackson, 122-S. Cc. 
S93 ye Lo: Seu COU, , 

82. See cases infra this note. 

{a] Bringing firearms into jail.— 
An information charging an offense 
under Pen. Code § 171a was held suffi- 
cient. Peo. v. Desmond, 24 Cal. A. 
408, 141 P 6382. 

[b] Communication with prison- 
er.—A complaint charging, in the lan- 
guage of the statute, that defendant, 
not being authorized by law or by any 
officer, did willfully and unlawfully 
have verbal communication with a 
prisoner or prisoners in the county 
jail, is sufficient to charge an offense, 
as against the contention that it did 
not show an act of a character 
threatening the security of the state 
or its citizens or any evil intent. 
State v. Vanderveer, 115 Wash. 184, 
196 P- 650. 

83. Criminal liability for escape 


and concealed 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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judgment,** arrest,*> and commitment,’* by whieh 
the prisoner was taken, must have been valid and 
sufficient.** If the court rendering judgment against 
a prisoner had no jurisdiction, the sheriff is not lia- 
ble for an eseape;** but if the judgment is not void, 
the fact that it may have been erroneous is immateri- 
al, since a judgment cannot be attacked collaterally.®® 
So whenever the process by which one is arrested is 
void,®® or appears to be void,®! no action lies for his 
escape; but advantage cannot be taken of a mere 
error or irregularity in the process.®? An action may 
be maintained for an escape of a prisoner held on 
If a creditor gives a debtor in ex- 
ecution permission to go at large beyond the jail 
hberties, an action for escape cannot be maintained.?4 
of Escapes—l. In General. 
There are, at common law, two kinds of escapes: The 
one, willful or voluntary;°® the other negligent.?® 
A third kind of escape due to act of God or the publie 


mesne process.?% 


[§ 54] B. Kinds 


See Escape 21 C. J. p 825. 
84. Judgment and sentence gen- 
erally see Criminal Law §§ 3000-3118. 
85. Arrest: 
In civil case: 
On final process see Executions §§ 
1100-1221. 
On gncene process see Arrest §§ 81- 


In criminal case see Arrest §§ 5-80. 

[a] Although no execution had 
issued against him, where a ‘defend- 
ant was surrendered by his special 
bail in open court, and prayed in cus- 
tody of the jailer by plaintiff's attor- 
ney, the jailer was liable to plain- 
tiff in case of his escape. Com. v. 
Dulen, 4 Bibb (Ky.) 316. Contra Siler 
v. McKee, 47 N. C. 379. 

[b] Where execution was not 
placed in officer’s hands within fifteen 
days after rendition of judgment, no 
action can be maintained against the 
sheriff for the escape of a debtor 
committed to jail on mesne process, 
notwithstanding the debtor may have 
actually escaped from the jail and 
gone to parts unknown previous to 
the rendition of the judgments. 
Weeks v. Martin, 16 Vt. 237. ; 

86. See cases infra this note. 

[a] Commitment for legal cause 
by order of competent court of rec- 
ord is legal commitment, and the 
sheriff is bound to obey the order. 
The prisoner knows for what cause 
and by whom he was committed, and 
may at any time have a copy of the 


record. Randall v. Bridge, 2. Mass. 
549. 
[b] Officer’s return of commit- 


ment of prisoner is conclusive evi- 
dence on this point, and can only be 
contradicted in a suit for a false re- 
turn. Atherton v. Gilmore, 9 N. H. 
185. 

[c] There must be at least deliv- 
ery of prisoner, at the jail, to the 
sheriff, or deputy jailer, or some one 
authorized to confine in the jail in 
order to constitute a lawful commit- 
ment on execution. Skinner y. White, 
9 N. H. 204. . 

Commitment generally see Criminal 
Law §§ 605-626, 3119-3149. 

87. Conn.—Austin vy. Fitch, 1 Root 
288. 

Pero ward vy. Crawford, 15 Ga. 
423. : 

Ky.—Com. v. Dulen, 4 Bibb 316. 
Mass.—Randall v. Bridge, 2 Mass. 


549. 

N. H.—Atherton v. Gilmore, 9 N. 
H. 185. 

N. Y.—Goodwin v. Griffis, 88 N. Y. 
629. 


NE. Go Walker ‘v. Vick 19) N.C. 9.9: 
Vt.—Weeks v. Martin, 16 Vt. 237. 


gs. Austin v. Fitch, 1 Root (Conn.) 
288. 

89. Wesson v. Chamberlain, 3 N. 
Yee 331 


423; Hutchins yv. Edson, 1 N. H. 139; 


PRISONS 


return. °®® 


Goodwin v. Griffis, 88 N. Y. 629; 
Carpéntier v. Willett, 31 N. Y. 90, 
1 Abb. Dec. 312, 1 Keyes 510, 28 How 
Pr 225; Carpentier v., Willet, 19 N. Y. 
Super. 25, 18 HowPr 400 [aff 31 N. 
Y. 90, 1 Abb. Dec. 312, 1 Keyes 510, 
28 tome 225]; Ellis v. Gee, 5 N. C. 

91. Kidder v. Barker, 18 Vt. 454 
(jailer is not bound to look beyond 
his copy of the process). 

92. Howard v. Crawford, 15 Ga. 
423; Dunford v. Weaver, 84 N. Y. 
#45. [ati 24, Hun, 3494). Watham.. v. 
Westervelt, 16 Barb. (N. Y.) 421; 
Renick v. Orser, 17 N. Y. Super. 384; 
Ginochio v. Orser,, 1 AbbPr (N. Y.) 
433; Hutchinson v. Brand, 6 HowPr 
73 [aff 9 N. Y. 208]; Ontario Bank 
v. Hallett, 8 Cow. (N. Y.) 192; Hin- 
man v. Brees, 13 Johns. (N. Y.) 529; 
Scott v. Shaw, 13 Johns. (N. Y.) 378; 
Mabry v. Turrentine, 30 N. C. 201; 
Ex p. Tracy, 25 Vt. 93. 

[a] Amendable defects.—It is not 
a good defense in an action for an 
escape that a capias ad satisfacien- 
dum was wrongfully attested as to 
the name of the chief justice, for such 
a defect is amendable. Ross v. 
poeiae 4 Cow. (N. Y.) 158,-15 AmD 

[b] That papers were voidable is 
not a good defense. Jones v. Cook, 1 
Cow. (N. Y.) 309; Cable v. Cooper, 15 
Tohnnsa. CNG Yo): toe. 

[c] Where process is regular on 
its face, a sheriff cannot allege error 
in the judgment or process as an ex- 
cuse for an escape. Bensel vy. Lynch, 
25 N. Y. Super. 448 [aff 44 N. Y. 162]. 

{d] Defendant can move to set 
aside order of arrest, after the éntry 
of judgment, on showing to the court 
that the judgment was recovered on 


a cause of action for which he was, 
not liable to arrest, and hence that he. 


cannot be legally imprisoned on a 
capias ad satisfaciendum issued on 
such judgment; but if he suffers the 
order of arrest to remain in force it 
must be held to be regular, for the 
purposes of an action for an escape 
from imprisonment on the capias ad 
satisfaciendum. Smith v. Knapp, 3 
Ne_Y..581; 

93. Cosgrove v. Bowe, 10 Daly 353, 
2 NYCivProc 61. 

94. Poucher v. Holley, 3 Wend. (N. 
Y.) 184; Powers v. Wilson, 7 Cow. 
(CN. Y.) 274. 

95. Adams vy. Turrentine, 30 N. C. 
See infra § 55. 

96. Adams v. Turrentine, 
See infra § 56. 

97. Mabry v. Turrentine, 30 N. C. 
Adams v. Turrentine, 30 N. C. 


supra. 


98. Conn.—Bowen y. Huntington, 3 
Conn. 423. 
Ind.—Hoagland v. State, 22 Ind. A. 
204, 40 NE 931, 72 AmSR 298. 
N. H.—Sherburn ‘v. Beattie, 16 N. 
H. 437. 
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enemies is also recognized in the cases.97 

[§ 55] 2. Voluntary Escape. 
oceurs when a prisoner is allowed to go at large by 
permission or willful default of the officer in whose 
custody he is.°8 
sheriff relied on the prisoner’s honor and promise to 
Any going out of prison with the knowl- 
edge or consent of the sheriff or keeper may con- 
stitute a voluntary eseape.? 

[§ 56] 3. Negligent Escape. 
gent escape when a prisoner has gone out of sight and 
control of the officer in whose custody he was, with- 
out the knowledge or consent of such officer, but by 
reason of his careless or negligent conduct.” 

[§ 57] C. Acts 
General. An escape occurs when acts are done which 
are incompatible with custody, or when a relaxation 
of confinement is permitted so that the prisoner is not 
at all times in the control of the sheriff or keeper.’ 


A voluntary escape 


It is of no consequence that the 
There is a negli- 


Constituting an EHscape—l. In 


J.—Richardson v. Rittenhouse, 
Je 1.230: 

. Y.—Olmstead v. 
Johns. 62; Tillman v. 
Johns, 45. 

N. C.—Adams v. Turrentine, 30 N. 
Cael aT: 

Bae ui eo v. Leeds, 78 Pa. 

Eng.—Bonafous v. Walker, 2 T. R. 
126, 100 Reprint 69. 

99. Hoagland v. State, 22 Ind. A. 
204, 40 NE 931, 72 AmSR 298. 

Lo) NONECSavan- State. Melanie aomndis 
(Md.) 559; Riley v. Whittiker, 49 N. 
H. 145, 6 AmR 474. But see Robinson 
v. Hall, Taylor (Ont.) 453 (where the 
court refused to discharge a prisoner 
debtor from custody, upon the ground 
that the jailer, having taken him be- 
fore a magistrate upon a charge of 
felony, without warrant, permitted an 
escape). 

[a] Where sheriff appointed dwell- 
ing house of debtor as his prison, and 
the debtor was there confined, and 
such house was no part of the public 
prison and not within the bounds of 
the jail, and such debtor escaped, the 
escape was voluntary. Jones v. State, 
3, Harr. & J. (Md.y 559. 

2. Carrington v. Parsons, 4 Day 
(Conn.) 45; Adams v. Turrentine, 30 
N. C. 147; Sanderson v. Rutland, 43 
Vt. 385; Bonafous v. Walker, 2 T. R. 
126, 100 Reprint 69. 

[a] Escape of prisoner who has 
liberty of yard on bonds is a negli- 
gent escape. Carrington v. Parsons, 4 
Day (Conn.) 45; Abel v.: Bennet, 1 
Root (Conn.) 127; Jones vy. Abbee, 1 
Root (Conn.) 106. 

[b] Where prisoner, being sick, 
was by advice of physician admitted 
to dwelling house part of jail, and 
from there, without the knowledge or 
consent of the jailer, walked out-of 
the doors a few rods and returned, 
it was held a negligent escape. San- 
derson v. Rutland, 43 Vt. 385. 

3. Ill.—Comer v. Huston, 55 Ill. A. 
153; 

Mass.—Colby v. Sampson, 5 Mass. 
310. 

N. J.—Richardson v. Rittenhouse, 

40. N.) J. Le 230. 


N. 
40 N. 
N Raymond, 6 
Lansing, 4 


Pa.—Hopkinson v. Leeds, 78 Pa. 
396. 

S$) C.—Cooki-va Invineg,,; 35 "S1Ci, 
204. 

Tenn.—Cain v. Kelly, 4 Humphr. 
472. 


Eng.—Mosedell’s Case, 1 Mod. 116, 
86 Reprint 775. See Balden v. Temple, 
Hob. 202, 80 Reprint 348 (although 
the sheriff may remove his jail from 
one place to another within his baili- 
wick, it is an escape to allow a pris- 
oner to go at large, although at- 
tended). 

Ont.—Wragg v. Jarvis, 4.U. CC. Q: 
125 OE SS S39 l(a 

[a] Every liberty given to pris- 
oner, not authorized by law, is an es- 
cape. Colby v. Sampson, 5 Mass. 310. 
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But although a sheriff may not, as an indulgence or 
privilege, allow a prisoner to go outside the jail,+ 
there are some emergencies which have been declared 
a sufficient excuse for a prisoner’s temporary lib- 
erty.° 

[§ 58] 2. Admitting Prisoners to Jail Liberties® 
—a. In General. Ever since the establishment of 
prison liberties in England, they have been held by 
the courts of that country as in effect an extension of 
the walls of the jail,7 and the same rule was adopted 
in some jurisdictions in the United States.* It conse- 
quently follows that the departure from the walls of 
the jail of a prisoner entitled to the liberties is not 
an escape so long as he keeps within the liberties,°® 
but to admit a prisoner to the liberties, except in the 
eases provided by law, renders the jailer liable for 
an escape.t® The jailer is not bound to allow a 
prisoner the privilege of the prison liberties, unless 
the prisoner gives bond and security not- to depart 
therefrom,'! and it is held in some jurisdictions that 
as the bond is intended as a security to the jailer 
against the abuse of the privilege by the prisoner, 
he may waive such security, and grant the liberties 
without a bond.t? In other jurisdictions, however, 
a sheriff is lable for an escape if he admits a pris- 
oner to the liberties without giving a bond.'? It is 


[b] No matter how short time 
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having given a bond for the liberties, 


[§§ 57-60 


a common condition of a prison limits bond that the 
prisoner, if not legally discharged within a certain 
time from the day of his commitment, shall surrender 
himself to be held in close confinement.** 

[§ 59] b. On Irregular or Insufficient Bond. The 
sheriff is liable for an escape if he admits the prisoner 
to the liberty of the yard on a bond, not in con- 
formity with the statute,!® unless the ereditor has 
waived the irregularity and accepted the bond.'® If 
the bail is sufficient when given, the fact that it aft- 
erward fails will not render the sheriff liable.*? 

[§ 60] 3. Going beyond Jail Liberties. Where a 
prisoner goes or is at large beyond the liberties of the 
jail, without the assent of the party at whose in- 
stance he is in custody, it is an escape.t® In some 
cases a distinction seems to be drawn between a vol- 
untary and an involuntary or inadvertent escape.'? 
Thus it has been held that if a prisoner admitted to 
the liberties of the jail knowingly and voluntarily 
goes beyond the limits, it is an escape for which the 
sheriff is liable.2° But for a merely involuntary es- 
cape, as by accidentally or inadvertently going be- 
yond the liberties which are bounded by an im- 
aginary line, and returning immediately before ac- 
tion brought, the sheriff is not liable.24_ A bond for 
the liberties restrains the prisoner within the liber- 


the judgment creditor that the exam- 
ination of the debtor, upon his ap- 


prisoner is at large it constitutes an 
eee, Hopkinson vy. Leeds, 78 Pa. 
396. 

4. Comer y. Huston, 55 Ill. A. 153. 

5. See cases infra this note. 

[a] Illustrations.—(1) Where 
heating apparatus was being put ina 
jail, it was justifiable to confine the 
prisoner in the sheriff’s kitchen. 
Comeriv. Huston, 55 Ll AN 153: — (2) 
And during the plague it was held 
that the sheriff might keep his pris- 
oners sub salva et arcta custodia any- 
where out of the prison. MHobart’s 
Case, Cro. Car. 209, 79 Reprint 784. 

6. “Jail liberties” see 33 C. J. p 
832. See also Arrest § 232; HExecu- 
tions §§ 1159-1174; and infra § 66. 

“Prison bounds” see supra § 5. 

7. Bonafous v. Walker, 2 T. R. 126, 
100 Reprint 69. 

{a] In Ontario.—Wragg v. Jarvis, 
2 Bie (OWA Od SO tse 

8. Ala.—McMichael v. Rapelye, 4 
Ala. 383. 


Conn.—Bolton v. Cummings, 25 


Conn. 410; Seymour v. Harvey, 8 
Conn. 63. 
Ga.—Gunn v. Davis, 26 Ga. 169. 


Ky.—Steinman v. Tabb, 3 Bibb 202. 
Me.—Hotchkiss v. Whitten, 71 Me. 


577. 

Md.—Jones vy. State, 3 Harr. & J. 
559, 

Mass.—Walter v. Bacon, 8 Mass. 
468. 

N. Y.—Brown? v. Tracy, 9) How Pr 
93; Peters v. Henry, 6 Johns. 121, 5 
AmD 196. 

N. C.—Wilkes v. Slaughter, 10 N. 
Crioit, 

Pa.—Green v. Hern, 2 Penr. & W. 
4 EN fe 

R. 1:-—Sullivan v. Davis; 38. R. I. 


382, 96 A 216. 

s. Cc.—Conyers v. Rhame, 
06.0; 

Vt.—Lowney v. Barney, 2 D. Chipm. 


1 Munf.-. (15 
Va.) 501. 


9. Bolton v. Cummings, 25 Conn. 
410; Seymour v. Harvey, 8 Conn. 63; 
Steinman v. Tabb, 3 Bibb (Ky.) 202; 
Singer v. Knott, 237 IN. \Y.-110, 142 
NE 435; Feerick v. Conner, 9 Daly 
(N. Y.) 523, 606 HowPr 506; Hemp- 
stead v. Weed, 20 Johns. (N. Y.) 64, 
11 AmD 244; Green v. Hern, 2 Penr. 
SouVve Chay) L673 

[a] In Massachusetts (i) it has 
been held that, if a prisoner for debt, 


45° S.C. 


Va.—Hooe v. Tebks, 


purtenant to the jail, 


is found in the nighttime voluntarily 
without the prison and in the yard ap- 
it is an escape 
within the condition of the bond. 
Freeman -y. Davis, 7 Mass. 200; Clap 
ve’ Coffan, (7). Massi\982.. Bartlett iv; 
Willis, 3 Mass. 86. (2) But the liber- 
ty of the yard during the daytime in- 
cludes any part of the day when a 
man’s form and features can be dis- 
tinguished. Trull v. Wilson, 9 Mass. 
154. (3) And it is no escape to go 
into a private house within the lim- 
its in the daytime. Patterson v. Phil- 
brook, 9 Mass. 151. 

10. Sullivan v. Davis, 38 R. I. 382 
96 A 216; Leonard v. Hoit, Brayt. 
(Vt.) .73;. Lowrey |v. Barney, rgd). 
Chipm. (Vt.) 11; Wragg v. Jarvis, 4 
UgCrOl BaOn ce (Ont.) 317. 

[a] Rule applies where the pris- 


oner is admitted to jail liberties aft- | 


er being remanded back to custody. 
Wrage v. Jarvis, 4 U. C. Q. BOS 8s. 


(Ont.) 317 

11. Steinman v. Tabb, 3 Bibb (Ky.) 
a Ae as v..Tracy, 9 HowPro tn: 
ays . 

12. Steinman v. Tabb, 3 Bibb (Ky.) 
202;  Cortis v.. Dailey, 21 App. Div. 


1, 47 NYS 454; Feerick v. Conner, 9 
Daly (N. Y.) 523, 60 HowPr 506; 
Brown v. Tracy, 9 HowPr (N. Y.) 93; 
Peters v. Henry, 6 Johns. (N. Y.) 
121, 5 AmD 196; Holmes v. Lansing, 
S7Johns. Cas. CN. YL 7383 Bonatous-v. 
Walker, 2 T. R. 26, 100 Reprint 69. 

[a] Failure of sheriff to deliver 
undertaking to plaintiff as provided 
by statute, being a mere omission 
of his duty in that respect, can have 
no essential bearing on the question 
of escape. Cortis v. Dailey, 21 App. 
Div. 1, 47 NYS 454. 

13. Com.. v. Gower, 4 Litt. (Ky.) 
279; Hotchkiss v. W hitten, 71 Me. 577; 
Clap v. Cofran, 7 Mass. 

14. See cases infra this note. 

[a] In Alabama, under a statute 
providing that no person in custody 
shall have the liberty of the prison 
bounds who shall neglect or refuse 
for sixty days to take the benefit of 
the Insolvent Debtors’ Act, it is an 
escape to remain without the prison 
walls after the expiration of sixty 


oe McMichael v. Rapelye, 4 Ala. 
383 
[b] In Massachusetts (1) the day 


of commitment is to be excluded in 
computing the period. Wiggin v. Pe- 
ters, 1 Metc. 127. (2) The consent of 


plication to be admitted to take the 
poor debtor’s oath after he has given 
bond for the liberty of tne jail, may be 
adjourned to a time after the ex- 
piration of ninety days from the date 
of the bond, is no waiver of the con- 
dition of the bond requiring the sur- 
render of the debtor to the jailer at 
the expiration of ninety days. Bur- 
nett-v., Small, 7 Gray 548. -€3). But 
the condition of the bond is satisfied 
if the debtor is admitted to take the 
poor debtor’s oath on the ninety-first 
day from the date of the bond with- 
out any surrender to the jailer, either 
on or before that day. Plummer y. 
Odiorne, 8 Gray 246. 

15. Com. v. Gower, 4 Litt. (Ky.) 
Clapp v. Hayward, 15- Mass. 
Conyers v. Rhame, 45 S. CGC. L. 
Hooe v. Tebbs, 1 Munf. (15 Va.) 

[a] 
were forgeries, 
was ignorant thereof, 
thereunder was an escape. 
Vv. Rhame;) 45. S..Cy aay 60: 

[b] Requirement as to approval of 
sureties.—When a debtor is perinit- 
ted to have the liberty of the jail yard 
on giving a bond with sureties not 
approved in conformity with the stat- 
utory requirement, the jailer is liable 
for an escape. Whitehead v. Var- 
num, 14 Pick. (Mass.) 523. But see 
Tappan v. Bellows, 1 N. H. 100 (where 
it was held that it was no escape if 
the sureties given, were in fact suf- 
ficient, although they had not been 
approved as required by law). 

Kan 


Where signatures on bail bond 
although the sheriff 
a discharge 
Conyers 


16. Coffin v. Herrick, 10 Me. 
Morton v. Campbell, 37 Barb. (N. Y 
179, 14 AbbPR 410. 

17. Northum vy. Phelps, 1 Root 

State, 3Harn. &. 0. 


(Conn.) 54. 

18. Jones v. 

(Md.) 559; Dunford v. Weaver, 84 N. 
Y. 445; Cortis v. Dailey, 21 App. Div. 
1,47 NYS 454. 

[a] However short time or dis- 
tance prisoner is off jail limits, it con- 
stitutes an escape which renders the 
officer in charge liable. Jones v. 
State, 3 Harr. & J. (Md.) 559; Dun- 
ford v. Weaver, 84 N. Y. 445. 

19. See cases infra notes 20, 21. 
pees Bissell v. Kip, 5 Johns. (N. Y.) 

21. Kip v. Babcock, 7 Johns. (N. 
Y.) 178; Ballou v. Kip, 7 Johns, .UN: 
Ys) aalioe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 60-64] 


ties established by law for the time being ;?? and this 
contemplates the right of the legislature to alter the 
prison limits, and ‘such alteration does not impair 
the obligation of a bond previously given.23 

[§ 61] 4. Removal of Prisoner from Prison by 
Legal Process. The removal of a prisoner from the 
prison or the jail liberties by virtue of a valid legal 
process which affords justification to the officer taking 
him is not an escape.** Thus it is not an escape to 
take a prisoner who is imprisoned on execution in a 
civil suit away from the jail liberties on a habeas 
' eorpus.*° But if the sheriff suffers his prisoner to 
get out of his custody, except in obedience to the re- 
quirements of the writ, or goes with him out of the 
way, for the accommodation of the prisoner, it will 
be an escape.?® 

[§ 62] 5. Discharge of Prisoner—a. In General. 
A sheriff has no power to discharge a debtor from 
prison of his own will;?* and such a discharge is 
an escape.*® To relieve a sheriff from liability the 
discharge must be made either with the consent of 
the. ereditor,29 by valid order of court,?® by act of 
the legislature,?? or under circumstances authorized 
by statute. Where a prisoner, who is confined un- 
der execution on a debt provable in bankruptey, pro- 
cures a discharge in bankruptcy and goes beyond the 
jail liberties, the sheriff is not lable as for an es- 
cape.®3 


[§ 63] b. By Order of Court. In an action 
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Payment to sheriff upon capias 
ad satisfaciendum is not good, and 
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against a sheriff for an escape it is a defense for 
him that a valid order for the discharge of the pris- 
oner has been made,*# although it has never been for- 
mally served on him.*® If the court making the or- 
der had jurisdiction, the sheriff is justified in obey- 
ing it, although it may have been for an insufficient 
cause, or founded on an irregular proceeding.** But 
if the court had not jurisdiction, the order of dis- 
charge is void, and the sheriff is liable for his act in 
discharging the prisoner.*7 Hence to protect the 
sheriff either the order of discharge must show the 
facts giving the court jurisdiction,’ or it must be 
made to appear by proof aliunde that the court had 
jurisdiction to make the order.®® 

[§ 64] 6. Constructive Escape. The whole doe- 
trine of escapes rests upon the notion that there 
should be an imprisonment of the party within the 
proper limits,*® and the fact that a person is at lib- 
erty to go where he pleases without any restraint, 
acting or ready to act upon him, either physically or 
morally, seems to exclude the notion of imprison- 
ment.*+ The law has therefore adjudged that where 
a party imprisoned is allowed any liberty or author- 
ity incompatible with the notion of custody, not 
merely salva et arcta custodia, but of any custody at 
all, it shall be deemed an escape.t? Thus at common 
law, if the sheriff be arrested and committed to the 
county jail, it is an escape, for he cannot be impris- 
oned in a jail of which he has the custody.*? On the 
conclusive defense for a sheriff in an 


action for an escape, although the dis- 
charge be for an insufficient cause, 


22. Reed v. Fullum, 2 Pick. (Mass.) [a] 
158; Willard v. Hathaway, Brayt. 
GViE-D 375. 
[a] Evidence of custom of prison-/'an escape. 


ers to go to a certain place as being 
within the limits is incompetent, to 
control the construction of the stat- 
ute establishing the limits. Trull v. 
Wheeler, 19 Pick. (Mass.) 240. 

[b] Boundaries of town.—Under 
Rev. St. c 14 § 18, the jail limits to 
which a debtor arrested on an implied 
contract of indemnity is entitled do 
not extend beyond the boundaries of 
the town in which the jail is situated, 
and going beyond such limits is an 
escape. Appleton v. Bascom, 3 Metce. 
(Mass.) 169. 

23. See cases infra this note. 

[a] Bond for jail liberties, given 
before passage of statute narrowing 
limits, is broken by going without 
the “limits” as defined in that act. 
Reed v. Fullum, 2 Pick. (Mass.) 158. 
But see Farley v. Randall, 22 Pick. 
(Mass.) 146 (holding that a statute, 
extending the prison limits in regard 
to debtors imprisoned on execution 
to the boundaries of the county, does 
not extend the limits as to a prisoner 
imprisoned for a debt contracted prior 
to its passage). 

24. Wilckens v. Willet, 4 Abb. Dec. 
(N. Y.) 596, 1 Keyes 521. See Robin- 
son v. Hall, Taylor (Ont.) 453 (where 
the court refused to discharge a pris- 
oner debtor from. custody, upon the 
ground that the jailer, having taken 
him before a magistrate upon a charge 
of felony, without a warrant, permit- 
ted an escape). But see Brown v. 
Tracy, 9 HowPr (N. Y.) 93 (holding 
a sheriff liable where a _ prisoner 
charged in execution on final process 


was taken from the custody of the: 


sheriff on a warrant of a police jus- 
tice). 

25. Martin v. Wood, 7 Wend. (N. 
Y.) 132; Wattles v. Marsh, 5 Cow. (N. 
Y.) 176; Hassam v. Griffin, 18 Johns. 
CNY.) 484.9; Am D184; Noble v. 
Smith, 5 5 Johns. GNaeys) 357. 

26. Peo. v. Stone, 10 Paige (N. Y.) 
606; Memorandum, Cro. Car. 1, case 
4p1 


27. See cases infra note 28. 

28. Wright v. Roberts, 28 N.C. 119; 
Compton v. Ireland, 1 Mod. 194, 86 
Reprint 823. 


[50 C. J.—23] 


a discharge upon such a payment is 
Anonymous, 12 Mod. 230, 
385, 88 Reprint 1282, 1397; Compton 
v. Ireland, 1 Mod. 194, 86 Reprint 823. 

29. Kellogg v. Gilbert, 10 Johns. 
GNEVY, ee 22050 6-AmD) 3352 

[a] Plaintiff’s attorney has no au- 
thority to order the discharge of a 
defendant from custody on execution 
without the consent of plaintiff or a 
previous satisfaction of the debt. 
Kellogg v. Gilbert, 10 Johns, (N. Y.) 
220, 6 AmD 335. 

30. See infra § 63. 
es Fitch v. Badger, 1 Root (Conn.) 

32. See cases infra this note. 

[a] Failure of creditor to provide 
for support of debtor.—(1) Statutes 
in some states permit a jailer to dis- 
charge a prisoner unless the creditor 
gives a bond for the payment of the 
prison charges. Richards v. Crane, 7 
Pick. (Mass.) 216; Blood v. Austin, 3 
Pick. (Mass.) 259; Buck v. Meserve, 
16 N. H. 422. (2) But in the absence 
of such a statute a discharge under 
such circumstances is unauthorized 


and therefore an escape. Buck y. Me- 
serve, supra. 
[b] In New Jersey the act of 1823, 


abolishing imprisonment for debt in 
certain cases, does not authorize a 
sheriff to take the bond mentioned in 
the first section of the act, and to 
discharge a defendant after he has 
been confined in jail upon an execu- 
tion. Such bond and such discharge 
are admissible only after an arrest, 
and prior to confinement in jail. 
Bayre v. Harl, 8 N. J. L. 359. 

33. Walker v. Harder, 39 Misc. 749, 
80 NYS 948 [aff 96 App. Div. 631 mem, 
89 NYS 1118 mem]. 

34. Richmond v. Praim, 24 Hun 
GNX) S735 
38 Yeates (Pa.) 180. 

35. Richmond v. Praim, 24 Hun (N. 
YY.) 508. 

36. Cable v. Cooper, 15 Johns. (N. 
Y.) 152; Wattles v. Marsh, 5 Cow. (N. 
Y.) 176; Hathaway v. Holmes, 1 Vt. 
405; Brown vy. Compton, 8 T. R. 424, 
101 Reprint 1469. 

[a] Discharge on habeas corpus 
by a judge having jurisdiction is a 


Stevenson v. Carothers, ; 


or founded on an irregular proceed- 
ing. Chamblee v. Holcomb, 7 Ga. 419; 
Wiles, y..Brown, 3 “Barb. (CN. Y¥;)) (33 
Levy v. Melody, 50 Mise. 509, 99 NYS 
153; Hathaway v. Holmes, 1 Vt. 405. 

37. Cable v. Cooper, 15 Johns. (N. 
Y.) 152; Van Slyck v. Taylor, 9 Johns. 
Ge. va) 146; Brown v. Compton, 8 

. KR. 424; 101 Reprint 1469. 

"38. Schaffer v. Riseley, 114 N. Y. 
23, 20 NE 630; Develin v. Cooper, 
84 N. Y. 410 [aff 20 Hun 188]; Bully- 
more v. Cooper, 46 N. Y. 236; Bush 
Vs Pettibone,, 5 “Barbs, 2ten fati.a N: 

Al 


Y. 300 
39. Schaffer v. Riseley, 114 N. Y. 
23, 20 NE 630; Goodwin v. Griffis, 


88 N. Y. 629 [rev 25 Hun 61]; Develin 
Lobacenee 84-N. Y. 410 [aff 20 Hun 

40. Steere v. Field, 22 F. Cas. No. 
13,350, 2 Mason 486. 

41. Steere v. Field, supra. 

42. U. S.—Steere v. Field, supra. 


Conn.—Parsons v. Stanton, 2 Day 
300. é 

Mass.—Colby v. Sampson, 5 Mass. 
3 


i mh H.—Skinner v. White, 9 N. H. 
04. 

N. Y.—-Day v. Brett, 6 Johns. 22. 

Eng.—Platt v. London Sheriffs, 
Plowd. 35, 75 Reprint 57. 

[a] Where woman warden of 
Fleet married person imprisoned in 
Fleet, it was an escape, for the pris- 
oner could not be imprisoned without 
a keeper, and he could not be in the 
custody of his wife. Platt v. Lon- 
don Sheriffs, Plowd. 35, 75 Reprint 57. 

43. Steere v. Field, 22 F. Cas. No. 
13,350, 2 Mason 486; Parsons v. Stan- 
ton, 2 Day (Conn.) 300; Day v. Brett, 
6 Johns. (N. Y.) 22; Bendison v. 
Lenthall, 1 Keb. 202, 83 Reprint 899; 
Somes v. Lenthall, Style 465, 82 Re- 
print 866. 

[a] That prisoner is marshal of 
United States for district, and that 
by virtue of his office he has eyual 
control with the sheriff over the jail, 
is no defense to an action against 
the sheriff for his escape. Parsons 
y. Stanton, 2 Day (Conn.) 300. 
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same principle, if a jailer is committed to his own 
jail and no new keeper is appointed, it is an escape 
of the jailer for which the sheriff is liable;** but it 
is not an escape of the other prisoners, if they are in 
fact kept in custody.**® So it is asserted to be an es- 
cape, if the sheriff make a prisoner of the jailer, and 
give him the keys.*® And if a sheriff intrust a pris- 
oner with the keys to the prison, it is an escape, for 
no man can be his own jailer.*7 But the correct- 
ness of the doctrine of constructive escapes has been 
denied, as being inapplicable to cases arising under a 
statute giving prisoners the benefit of the prison 
bounds.*® 

[§ 65] D. Liability—1. Of Sheriff or Jailer to 
Creditor—a. In General. It is the keeper of the jail 
who is liable for an escape.*® Where a sheriff is held 
liable, he is held qua jailer and not qua sheriff.°° 
Therefore, where the sheriff is not the keeper or 
jailer, and has no control over the jail, he is not lia- 
ble for an escape.®? It has been held that a sheriff is 
not liable for the negligent escape of a debtor com- 
mitted from another county.®2 The responsibilities 
of a sheriff are the same whether a prisoner is ar- 
rested under federal or state process after the pris- 
oner has been committed.°* 

[4 66] b. After Taking Bond for Liberties. A 
bond given to entitle a prisoner to the liberties of the 


prison yard®* is in effect a substitute for the cus- 


tody of the sheriff,>5 and, if regularly taken and al- 
lowed, it discharges the sheriff from any further re- 
sponsibility for the prisoner’s remaining in his cus- 
tody.°® Such a bond is assignable;°? and if the sher- 
iff refuse to assign it to the creditor, on request, after 
breach of condition, an action on the case will lie 
against him.°§ 
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Predecessor. The sheriff who receives the public 
jail from his predecessor, although without a deed 
of assignment, is responsible from that period for 
the safe-keeping of prisoners there, as if they had 
been originally committed to his eustody.°® Andifa 
new sheriff receives a prisoner from his predecessor 
he is answerable for his escape, although a voluntary 
escape may have existed in the time of his pred- 
ecessor.°° Where a prisoner, who had given bond for 
jail liberties, was not assigned to the new sheriff on 
his taking charge of the jail, the latter is not liable 
for an escape thereafter occurring.®+ 

Outgoing sheriff is not liable as for an escape for 
failure to deliver a prisoner to his successor, where 
the prisoner remains within the jail limits,°? but he 
is lable in case of the prisoner’s actual escape.®* 

[§ 68] d. Liability on Bond. Suffering a pris- 
oner to escape is a breach of the condition of a sher- 
iff’s bond,®® and the sureties are lable without first 
fixing the hability of the principal.®® Mlegally al- 
lowing the liberty of the jail yard to a prisoner also 
constitutes a breach of the jail keeper’s bond given 
for the faithful execution of his office peconarie to 
law.8?7 

[§ 69] 2. Of Jailer To Sheriff. A sheriff has a 
right to take a bond from the jailer to indemnify 
him for all losses to which he may be subjected by the 
escape of a prisoner, while in the custody of the 
jailer ;°* but without a bond of indemnity the jailer 
is liable to the sheriff only for want of fidelity or 
due care in the discharge of his duty.®® 

[§ 70] E. Defenses—1. In General. It may be 
deduced as the rule from, the earlier cases on the 
subject that nothing but the act of God or the pub- 
lic enemy will relieve a sheriff from liability for the 


[§ 67] ¢. Liability as between Incumbent and | escape from jail of an execution debtor.7° But un- 
44. Steere v. Field, 22 F. Cas. No.]C. Q. B. O. S. 680. 58. Vilas v. Barker, 20 Vt. 603. 
13,350, 2 Mason 486; Gage v. Graff- fa] In South Carolina a_ sheriff {a] It is no excuse, for refusing 


am, 11 Mass. 181; Colby v. Sampson, 
5 Mass. 310; Skinner vy. White, 9 N. 
H. 204. 

45. Steere v. Field, 22 F. Cas. No. 
13,350, 2 Mason 486. 

46. Steere v. Field, supra. 

47. Steere v. Field, supra; Wilk- 
inson v. Satter, Lee t. Hardw. 310. 
See Wilkes v. Slaughter, 10 N. C. 211 
infra note 48. 

{a]. Where prisoner is intrusted 
with keys under supervision of jail- 
er, it is no escape. Bolton v. Cum- 
mings, 25 Conn. 410. 

48. Currie v. Worthy, 47 N. C. 104, 
[disappr Wilkes v. Slaughter, 10 N. 
Cc. 211] (it is no escape if the door 
of a prison has remained open, when 
no prisoners left the prison). 

49. Keim v. Saunders, 120 Pa. 121, 
Se eaeL Os 

50. Keim v. Saunders, supra. 

51. Keim v. Saunders, supra. 

fa] Board of inspectors of Phila- 
delphia county prison are not re- 
sponsible, as jailers, for the escape of 
a prisoner. Saunders v. Smith, 132 
Pa. 180, 19 A 54 [rev 6 Pa. Co. O57]. 

52. Chipman v. Sawyer, 1 Tyler 
(Vt.) 838, 2 Tyler 61. - 

53. Spafford v. Goodell, 22 IF. Cas. 
No. 13,197, 3 McLean 97. 

54. See supra §§ 5, 58. 

55. See cases infra note 56. 

5621. 48:—US S2 tv. Noah, 2) ee 
Cas. No. 15,894, 1 Paine 368. 

Ga.—Gunn v. Davis, 26 Ga. 169. 

Me.—Palmer v. Sawtell, 3 Me. 447; 
Codman v. Lowell, 3 Me. 52. 


Mass.—Cargil v. Taylor, 10 Mass. 
206. 
Va.—Vanmeter v. Giles, 1 Rob. (40 


Va.) 328; Lyle v. Stevenson, 6 Call. 
(10 Va.) 54. 
Ont.—Wilson v. McCullough, 5 U. 


is liable for the escape of a prisoner 
confined on mesne process, but the 
court in its discretion may stay the 
proceedings against the sheriff un- 
til he can recover on the bond. Yates 
v. Yeaden, 15 S. C. L. 18 [expl Pow- 
ers. v. Segur, 18'S. C.-L. 419]. "See 
Cook v. Irving, 35 S. C. L. 204 (dic- 
tum, that the production of a bond 
is equivalent to the production of 
the body of the prisoner arrested on 
mesne process). 

575 .W. S. cv. sNoah, 
15,894, 1 Paine 368; 
A Mate GY. ne cilols 
20. Vt. 603. 

fa] In England a bail bond taken 
by the sheriff for the appearance of 
defendant was made assignable by 
St. 4 Anne c 16 § 20. 

[b] In South Carolina (1) a bond 
to the sheriff for observing t'he rules, 
and rendering a schedule, entered in- 
to by a prisoner in execution, is as- 
signable under the Prison Bonds 
Act, although the only breach as- 
signed is an escape from its rules. 
Powers v. Segur, 18 S. C. L. 419. (2) 
A bond entered into by a person ar- 
rested on mesne process is not as- 
signable. Peck y. Glover, 10 S. C. 
L. 582 [expl Powers v. Segur, su- 
pra]. 
fc] Assignment of void bond by 
jailer to creditor is not a waiver of 
the creditor’s cause of action against 
the jailer. Com..v. Gower, 4 Litt. 
(Ky.) 279. 

[d] When United States is plain- 
tiff, an assignment to it of a bond 
for the limits is valid, and its ac- 
ceptance by the secretary of the treas- 
ury will be presumed to have been 
authorized. U.S. v. Noah, 27 P. Cas. 
No. 15,894, 1 Paine 368. 


27 EF. Cas, No. 
Com. v. Gower, 
Vilas v. Barker, 


to assign, that during the pendency 
of the suit plaintiff caused his dec- 
laration to be amended by leave of 
court, by adding an additional count 
for a new and distinct cause of ac- 
tion, and that judgment was ren- 
dered for a sum in damages founded 
on claims embraced in both counts. 
Vilas v. Barker, 20 Vt. 608. 

59. Slemaker v. Marriott, 5 Gill 


& J. (Md.) 406. 

60. Stickle v. Reed, 23 Hun (N. 
Y.) 417; Rawson v. Turner, 4 Johns. 
(N. Y.) 469; Mynouss v. Turke, Dyer 
66a, 73 Reprint 139; James vy. Peirce, 
2 Ley. 132, 83 Reprint 484, 1 Vent. 
269, 86 Reprint 180; Lenthal v. Len- 
thal, 2 Lev. 109, 83 Reprint 473; 
Grant v. Southers, 6 Mod. 183, 87 Re- 
print 938. Contra In re Sheriff of 
Essex, Hob. 202, 80 Reprint 349. 

61. Partridge v. Westervelt, 13 
Wend. (N. Y.) 500. 

62. Feerick v. Conner, 9 Daly (N. 
Y.) 528, 60 HowPr 506; Hempstead 
Vv. Weed, 20 Johns. (N. ¥OS 64, 0t# 
AmD 244. 

63. Hempstead v. Weed, supra 

64. Generally see supra § 30. 

65. Smith v. Com., 59 Pa. 320; 
Scarborough vy. Thornton, 9 Pa. 4651: 

66. Smith v. Com., 59 Pa. 320. 

67. Sullivan v. Davis, 38 R. I. 382, 
96. A. 216, 

68. Turrentine v. Faucett, 33 N. 
C. 652; Scarborough v. Thornton, 9 
Pa. 451. 

69. Turrentine v. Faucett, 33 N. 


C..-652. 
70. N. J.—Patten v. Halsted, 1 N. 
Af, Vb eit F 


ae Y.—Fairchild v. Case, 24 Wend. 


N. C.—Rainey v. Dunning, 6 N. C. 


386. 
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der the new and enlightened systems prevailing at 
the present day most of this law is practically ob- 
solete.“1 A sheriff is not to be held conclusively 
liable as for an escape upon proof that he had taken 
or allowed the debtor to be out of jail, but he may 
show the circumstances which induced him so to 
act, and from such circumstances it may be deter- 
mined whether the absence of the prisoner from the 
jail was but temporary and for justifiable and good 
cause, or was a mere indulgence or privilege granted 
the prisoner.*? 

Good defenses. It has been held that it is a good 
defense to an action for escape to set up that defend- 
ant acted under an order of the court enlarging the 
hmits, and that the prisoner was within those lim- 
its;7* that one of two joint debtors was released be- 
cause the other was discharged by the execution 
plaintiff;’* that plaintiff furnished the prisoner with 
the means of escape;‘* that plaintiff’s attorney, hav- 
ing received the debt and costs, authorized the dis- 
charge of the debtor;*® or that the escape has been 
procured by fraud.** ’ 

Not good defenses. It has been held that it is not 
a good defense to an action for escape to set up that 
no prison fees were paid, even where it appeared that 
the prisoner was not able to pay such fees;7§ that 
the lberties were undefined by visible boundaries 
and monuments;‘® that the prisoner had license to 
go at large from plaintiff*® or his attorney;8! that 
after the escape the sheriff paid plaintiff’s attorney a 
sum of money in full satisfaction of the original debt 
and costs, and of all damages arising from the es- 


a satisfaction piece turned out to be a forgery ;*4 
that the pleadings were amended to enhance dam- 
ages;*° that the execution on which the prisoner 
was taken was not indorsed with the sum set out in 
the declaration;*® that plaintiff declared generally 
as in custody instead of declaring specially that he 
was in close custody;’* that the order for bail was 
rescinded after it had been delivered to the sheriff 
and executed by him;** that after being apprised 
of the escape plaintiff delayed unreasonably to call 
for an assignment of the bond;® or that the pris- 
oner was by law privileged from arrest.®° 

[§ 71] 2. Recapture, Return, or Death of Pris- 
oner—a. On Escape from Mesne Process.®! At com- 
mon law the sheriff might, if he pleased, suffer a 
prisoner in his custody upon mesne process to go at 
large without sureties, but it was at his own peril;9? 
but when he had suffered such prisoner to go at 
large, he might retake him at any time before re- 
turn of the writ;°* and if he had the body in court 
upon the return of the writ, it was a good defense 
to an action for an escape.?* However, where a debt- 
or, arrested on mesne process, escaped after judg- 
ment, his return before the issue of execution was no 
defense.?® 

Rescue after recapture is also a defense.®® 

[§ 72] b. On Escape from Final Process.°* It 
has been held that, if an officer suffers a debtor to 
escape after an arrest on a capias ad satisfacien- 
dum, he is liable, even though he has him in court 
on return day;°* but by force of statute in some ju- 
risdictions he is not liable in such a ease.?® 

In criminal cases there is no distinction between 


cape;*? that the prisoner forcibly broke jail;8* that 
Pa.—Wheeler  v. 


Hambright, 9 
Serg. & R. 390, 396. 

Sin@=—State v.. Halford, 40. S.-C Lk. 
bey “Cook. v. irving,.307 5... C.-1u. 204; 
Saxon v. Boyce, 17 S. C. L. 66. 

Eng.—Alsept v. Eyles, 2 H. Bl. 108, 
126 Reprint 455; O’Neil v. Marson, 5 
« Burr. 2812, 98 Reprint 477; Smith v. 
Hillier, Cro. Eliz. 167, 78 Reprint 425; 
6 Bacon Abr. tit Sheriff Lib H p 5. 


71. See Comer v. Huston, 55 Ill. A. 
153. 

72. Comer v. Huston, supra. 

73. Lampson v. Landon, 5 Day 


(Conn.) 506. 


74. Ransom v. Keyes, 9 Cow. (N. 
Ye) 128. 
75. Love v. McAlister, 4 Hayw. 


(Tenn.) 65. 

76. Stocking v. Cameron, 6 U. C. 
Ol Bs O. Sy CONE) 475: 

77. Van Wormer v. Van Voast, 10 
Wend. (N. Y.) 356. See Dexter -v. 
Adams, 2 Den. (N. Y.) 646 [aff How. 
A. Cas. 77] (as by inducing the pris- 
oner to step outside the limits of the 
liberties of the jail). | 

[a] Return of prisoner fraudu- 
lently prevented.—That a creditor ar- 
rested a debtor after escape by writ 
of attachment for the purpose of 
preventing his return until he could 
bring an action against the sheriff is 
a good defense for the sheriff in an 
action for escape. Drake v. Chester, 


2 Conn. 473. 

738. Com. v. Dulen, 4 Bibb (Ky.) 
316; McClain v. Hayne, 6 S. C. L. 
212. 

79. Bissel v. Kip, 5 Johns. (N. Y.) 
89. 

80. Sweet v. Palmer, 16 Johns. (N. 
Bye) LSA 

[a] What husband was permitted 


to escape at request of wife is no 
defense to an action brought by a 
wife against the sheriff for the per- 
missive escape of the husband who 
had been committed by attachment 
for not performing a decree of ali- 
Prather .v. Clarke, 5 S. C. L. 


Contract of release.—(1) “An 


assent or agreement on the part of 
a plaintiff, subsequent to an éscape, 
that the debtor may remain out of the 
limits without a new consideration, 
will not discharge the judgment or 
the sheriff; for the right of action 
having once accrued, nothing but a 
release or an agreement for a valu- 
able consideration can defeat the ac- 
tion.’ Van Wormer v. Van Voast, 
10 Wend. (N. Y.) 356; Sweet v. Palm- 
err Guohns. VEN. LY.) oie SCOtt tv. 
Peacock, 1 Salk. 271, 91 Reprint 237. 
(2) But, where there is a good con- 
sideration for the subsequent agree- 
ment, the sheriff will be discharged. 


Powers v. Wilson, 7 Cow. (N. Y.) 
274. 
[ec] Where party was committed 


to jail on capias ad satisfaciendum, 
which showed on its face that judg- 
ment was for costs alone, this was 
notice to the sheriff of that fact, and 
that such judgment equitably be- 
longed to the attorney, he being en- 
titled to the costs, so that a permis- 
sion, given by the party in whose fa- 
vor the judgment was recovered, to 
the prisoner to go at large beyond 
the jail liberties, was no defense to 
an action by the attorney against the 
sheriff for an escape. Wilkins v. 
Batterman, 4 Barb. (N. Y.) 47. 


$1. Lovell v. Orser, 14.N. Y. Super. 
349. 
[a] ‘Where statute provides that 


written order of plaintiff's attorney 
shall justify the sheriff in discharg- 
ing the debtor, the sheriff is liable 
for an escape where he releases the 
debtor from custody on the verbal 
consént of the attorney. Davis v. 
Cunningham, (Ont.) 5 CanLJ 254. 


82. Stocking v. Cameron, 6 U. C. 
Ow BA Oris COnte) 40. 

83. Stone v. Woods, 5 Johns. (N. 
Vie) 82, 

84 Lownds vy. Remsen, 7 Wend. 
CN Ys) ce Os 

85. Vilas v. Barker, 20 Vt. 603. 

86. Brock  v. McLean, Taylor 
(Ont.) 310. 

87. Fairfield v. Case, 24 Wend. (N. 


GS) oR 

oye: Brissac v. Moorer, 23 S. C. L. 
“89. Wheeler v. Pettes, 21 Vt. 398. 
See Spear v. Holmer, 24 Vt. 547 


(where a debtor gave a jail bond, 
suit could not be maintained for an 
escape until there was a demand made 
for the bond, and a refusal by the 
sheriff to assign it, and the fact that 
the bond was found in possession of 
a former jailer, in another state, after 
a delay of several years, afforded no 
necessary presumption that a demand 
would not have been available). 

[a] If creditor might have collect- 
ed amount of jail bond but directed 
sheriff not to attach property, such 
creditor is chargeable with want of 
due diligence and has no action. 
Weed v. Preston, 54 Vt. 648. ; 

90. Gill v. Miner, 13 Oh. St. 182 
(such privilege is personal to tne 
party to whom it appertains). 

91. No distinction between final 
and mesne process in criminal cases 
see infra § 72. 

$2. See cases infra note 94. 

93. See cases infra note 94. 

94. Langdon v. Hathaway, 1 N. H. 
867;...Cady Vv. duntineton, 91 Nise. 
138; Stone v. Woods, 5 Johns. (N. 
Y.) 182: Cook’ vy, Irving, 35'S: (G20b: 
204; Allingham v. Flower, 2 B. & P. 
246, 126 Reprint 1262; Pariente v. 
Plumbtree, 2 B. & P. 35, 126 Reprint 
1141. 

95. Stone v. Woods, 5 Johns. (N. 
Ye) sz. 

96. Whithead v. Keyes, 1 Allen 
(Mass.) 350; Cook v. Irving, 35 S. C. 
L. 204. 

[a] Rescue in another state bv 
virtue of legal process after the pris- 
oner’s recapture there is no defense 
to an action for escape in the state 
from which he escaped. Griffin v. 
Brown, 2 Pick. (Mass.) 304. 

97. As affected by nature of es- 
cape see infra §§ 73-75. 

98. U.S. v. Brent, 24 F. Cas. No. 
14,639, 1 Cranch-€.-C.-525. 

99. See statutory provisions. 
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escape from mesne and final process; the sheriff is 
answerable to the state, and the rights of the people 
demand a recapture.” 

[§ 73] ¢. When Escape is Voluntary. The gen- 
eral rule is that, after a voluntary escape from cus- 
tody and final process, the sheriff cannot retake the 
prisoner or receive him back without plaintiff's con- 
sent.2 Nor will the voluntary return of the pris- 
oner prevent the liability of the sheriff for the es- 
eape.t Consequently, on a recapture or return with- 
out authority of plaintiff, there cannot be another es- 
cape.? If a sheriff discharges a prisoner on the 
promise of another to pay his fine, and the fine is not 
paid, he cannot rearrest the prisoner, but is liable 
for the fine.® 

[§ 74] d. When Escape Is Negligent. In case ofa 
negligent escape, the jailer has a right to retake the 
prisoner on fresh pursuit, and return him to his for- 
mer custody,’ even where the negligence is occasioned 
by a misunderstanding of law;* and if he does so be- 
fore action brought by the creditor for the escape, 
he is excused.® So the voluntary return of the pris- 
oner after such escape and before action brought is 
equivalent to a retaking on fresh pursuit.'® But 
the recapture on fresh pursuit, or the voluntary re- 


[a] Retroactive effect of statute. | C. 485. 
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turn, shouldbe made before suit is brought for the 
escape.'* 

Subsequent escape after recapture will not revive 
the right of action for the former escape.*? 

[§ 75] e. Under Statutes Granting Liberties on 
Bond. The statutes relative to jail liberties'* have 
not altered the common law as to the liability of 
sheriffs for escapes, or taken away their common- 
law rights as to fresh pursuit and recapture;** and 
if a prisoner, who has given to the sheriff a bond 
for the liberties, voluntarily goes beyond the limits, 
his bond is forfeited’and the sheriff may retake him 
on fresh pursuit, and recommit him to custody, or 
bring an action on the bond.*® 

[§ 76] 3. Defects in Jail. While it has been held 
that no action will lie against a prison keeper for 
the escape of a prisoner through the insufficiency of 
the jail and without negligence on the keeper’s part,*® 
the general rule is that a defect in the jail will not 
constitute a good defense.17 And the sheriff has been 
held for an escape, although there was no jail at all 
in the county.?§ 

[§ 77] 4. Insolvency of Prisoner. The insolvency 
of the prisoner is no defense to an action in debt, or 


in the nature of one, against a sheriff for an escape ;*® 


a capias against the sheriff for the 


—A statute allowing the recapture or Pa.—Smith v. Com., 59 Pa. 320. escape and delivered it to the coroner, 
the voluntary return of prisoner as Vt.—Sanderson v. Rutland, 43 Vt.|it was not such a commencement of 
a defense is not retroactive. Dash v. | 385. a suit against the sheriff as would 
Van Kleeck, 7 Johns. (N. Y.) 477, 5 8. Rogers v. May, 25 Ga. 463;| prevent his pleading a voluntary re- 
AmD 291. Colley v. Morgan, 5 Ga. 178. ; turn before suit brought. Van Vech- 
TieState -v.eCaldwell,) 115 Ind, 6;'| «9, ,Cortis’v. Datleys-21 App. Div.| {env addock, (Fe Sonus. (N. Y.) 178, 
(3) But where a capias 


17 NE 185; Dickinson v. Brown, 1 
Esp. 218, 170 Reprint 334, 1 Peake 
N. P. 307, 170 Reprint 166; Butt v. 
Jones, Gow 99, 5 ECL 881i, 171 Re- 
print 851, 2 Hawk. P. C. 181. 

2. See cases supra note 1. 

3. Ind.—Hoagland y. State, 22 Ind. 
A. 204, 40 NE 931, 72 AmSR 298. 

N. H.—Riley v. Whittiker, 49 N. 
H. 145, 6 AmR 474; Butler v. Wash- 
burn, 25 N. H. 251. i 

N. C.—Jackson v. Hampton, 28 N. 
C. 34; Lash v. Ziglar, 27 N. C. 702. 

Pa) Smith iv. Cont, 159) Pa. 320) 

Eng.— Whiting v. Reynel, Cro. Jac. 
657, 79 Reprint 568; Wilkinson v. 
Jacques, 3 T. R. 392, 100 Reprint 638; 
Ravenscroft v. Eyles, 2 Wils. 294, 95 
Reprint 819. 

[a] In New York (1) this rule is 
supported by the cases. Cortis v. 
Dailey, 21 App. Div. 1, 47 NYS 454; 
Stickle v. Reed, 23 Hun 417; Clark v. 
Cleveland, 6 Hill 344; Littlefield v. 
Brown, 1 Wend. 398; Tillman y. Lan- 
sing, 4 Johns. 45; Lansing v. Fleet, 
2 Johns. Cas. 3, 1 AmD 142. (2) The 
duties of sheriffs as to escapes, and 
their defense of recapture and vol- 
untary return before suit brought, 
remain the same as before the stat- 
ute relative to jail liberties and that 
of 1810. Jansen v. Hilton, 10 Johns. 


549. 

[b] That prisoner was arrested on 
second capias ad satisfaciendum is- 
sued by plaintiff after a voluntary es- 
cape is not a good plea. Catherwood 
y. Fitler, 2,PaLJ 296. 

4. Stickle v. Reed, 23 Hun (N. Y.) 
417; Brown vy. Littlefield, 1 Wend. 
(N. Y.) 398;! Hopkinson v. Leeds, 78 
Pa. 396; Mosedell’s Case, 1 Mod, 116, 
86 Reprint 775. 

5. Littlefield v. Brown, 1 
(N. Y.) 398. 

6. Williams v. Mize, 72 Ga. 129. 

7, Ga.—Rogers v. May, 25 Ga. 463. 

N. H.—-Butler v. Washburn, 25 N. 


Wend. 


1S Ge7aoyile 
N. Y.—Littlefield v. Brown, 1 Wend. 


398; Peters v. Henry, 6 Johns. 121575 
AmD 196; Tillman vy. Lansing, 4 
Johns. 45. 


N. C.—-Whicker v. Roberts, 32 N. 


Renick v. Orser, 17 


1,47 NYS 454; 
Middle Dist. Bank 


N. Y. Super. 384; 


v. Deyo, 6 Cow. (N. Y.) 732; Sand- 
erson v. Rutland, 43 Vt. 385. 
[a] Actual recapture is mneces- 


sary; fresh pursuit alone is no de- 
fense, although the prisoner dies be- 
fore the sheriff is able, by reasonable 
diligence, to retake him. Whicker v. 
Roberts, 32 N. C. 485. 

[b] Necessity for detention.—If 
defendant pleads a recapture upon 
fresh pursuit, plaintiff may take a 
traverse that he did not retake, and 
does not still detain him. Meriton v. 
Briggs, Ld. Raym, 39, 91 Reprint 922. 

10. Drake v. Chester, 2 Conn. 473; 
Tanner v. Hollenbeck, 4 HowPr (N. 
Y.) 297; Middle Dist. Bank v. Deyo, 
6 Cow. (N. Y.) 732; Peters v. Henry, 
6 Johns. (N. Y.)° 121,°5 AmD 1965 
Tillman v. Lansing, 4 Johns. (N. Y.) 
45: Sanderson y. Rutland, 43 Vt. 385. 

[a] Return within limits is the 
same as a return within the jail. 
Jansen v. Hilton, 10 Johns. (N. Y.) 
549: Peters v. Henry, 6 Johns. (N. Y.) 
121 eA mi D196. 

[b] Presumption on voluntary re- 
turn.—Where the prisoner voluntar- 
ily returns before action is brought 
against the sheriff, it will be pre- 
sumed that the officer consented to 
receive the prisoner, until the con- 
trary is shown. Drake v. Chester, 2 
Conn. 473. 

11. Jansen y. Hilton, 10 Johns. (N. 
Y.) 549; Parsons v. Lee, Jeff. (Va.) 
49; Ridgeway’s Case, 3 Coke 52, 76 
Reprint 753; Whiting v. Reynel, Cro. 
Jac. 657, 79 Reprint 568. ; 

[a] Where sheriff retook prisoner 
before issue joined, it was held that 
such retaking would not excuse him, 
Parsons v. Lee, Jeff. (Va.) 49. 

[b] What is commencement of 
suit.—(1) A suit is not commenced 
unless the writ is served on the sher- 
iff while the prisoner was _ actually 
off the limits. Carruth v. Church, 6 
Barb. (N. Y.) 504; Wiggin v. Orser, 
12 N. Y. Super. 118. (2) \Where a 
prisoner on execution, admitted to the 
liberties of the jail, went beyond them 
on a Sunday, and plaintiff, before he 
returned, on the same day, sued out 


7 AmD 303. 
ad respondendum against a_ sheriff 
was delivered to the wife of the coro- 
ner at his house, the coroner being 
then absent, while the prisoner was 
actually off the limits, although he 
immediately thereafter returned, it 
was a sufficient commencement of the 
action to make the sheriff liable for 
the escape. Visscher v. Gansevoort, 
18 Johns. (N. Y.) 496; Bronson v. Earl, 
17° Johns, CN.YS)) 63; 


12. Middle Dist. Bank v. Deyo, 6 
Cow GN. YO) 2782: : 

13. See supra §§ 5, 56, 66. 

14. See cases infra note 15. 

15. Barry v. Mandell, 10 Johns. (N. 
Y.) 563; Jansen v. Hilton, 10 Johns. 
(N. Y.) 549. Contra Tillman v. Lans- 
ings 4-Johns. CN. Y.) #45: 

16. Brainard v. Head, 15 La. Ann. 
489; Stiles v. Dearborn, 6 N. H. 145. 

17. Ind.—Gwinn vy. Hubbard, 3 
Blackf. 14. 

Md.—Slemaker v. Marriott, 5 Gill & 
J. 406. 
on: J.—Patten v. Halsted, 1 N. J. L. 
adi. 

N. C.—Mabry v. Turrentine, 30 N. 
C. 201; Adams v. Turrentine, 30 N. C. 


147. 

Oh.—Kepler v. Barker, 13 Oh. St. 
177;_ Richardson vy. Spencer, 6 Oh. 
13; Brown County v. Butt, 2 Oh. 348. 

S. C.—Smith v. Hart, 3S. C. L. 146. 

Va.—Stone v. Wilson, 10 Gratt. (51 
Va.) 629. 

[a] Doctrine has been carried to 
extent of excluding the insecure state 
of the jail as evidence, even in miti- 
gation of damages. Smith y. Hart, 
Ser Comers O- 

18. Gwinn v. Hubbard, 3 Blackf. 
Gnd) ase Smith vo Hart 2 Sem. 
395; Stone v. Wilson, 10 Gratt. (51 
Va.) 529. 

195 Smitho -v. [Coni, 29°SPar e320) 
Karch v. Com.,°3 Pa. 269. 

[a] In New York (1) where the 
prisoner was in custody by virtue of 
an execution or a mandate after judg- 
ment, his insolvency is no defense to 
an action for his escape. Dunford 
v. Weaver, 84 N. Y. 445 (construing 
Code § 158 subd 2); Barnes v. Willett, 
35 Barb. 514, 12 AbbPr 448; McCreery 
v. Willett, 17 N. Y. Super. 643 [aff 22 
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§§ 77-84] 


it is otherwise where the action is on the ecase.2° 

[§ 78] 5. Death of Prisoner. In an action for the 
escape of a judgment debtor committed on a eapias 
ad satisfaciendum, it is no defense that the debtor, 
after the escape, and before the commencement of 
the action for the escape, departed this life.21 

[§ 79] F. Actions??—1. Right of Action—a. In 
General. By the common law, arrest under a capias 
ad satisfaciendum is satisfaction,2® and if there is 
an escape, plaintiff has no remedy but to sue the sher- 
iff.2* To redress this hardship the statute of Wm. 
III,?° which is of force in many of the United States, 
was passed, under which the creditor, in case of an 
escape, might either retake defendant on a new capias 
ad satisfaciendum, or sue out a fieri facias.2® Un- 
der the statutes allowing a prisoner in execution the 
benefit of the prison bounds on giving security,?7 
plaintiff may either retake him,?% or proceed against 
his security;*®° or, in ease the security shall prove 
deficient, against the sheriff who is ultimately liable 
for an escape.*° Under the act of Wm. III*? plain- 
tiff may have a ecapias ad satisfaciendum or a fieri 
‘facias. If he elects the first, the second is relin- 
quished.*? So under the Prison Bounds Act, if plain- 
tiff resorts to the bond, he cannot have the fieri 
facias,** and if he retakes and imprisons the escaped 
prisoner, the bond is discharged.*# 

[§ 80] b. Waiver of Right of Action. What will 
amount to a waiver of the right to sue the officer de- 
pends on circumstanees.*> It is not a waiver for a 
ereditor’s attorney to appear and protest against a 
discharge.*® Nor does it amount to a waiver for a 
creditor to resist an application for the benefit of the 
insolvent laws,**? although it has been held otherwise 
where the creditor acted with knowledge of the es- 
cape.** Where one detained under mesne process es- 
capes and the sheriff obtains leave to appear and 
defend the original suit, and judgment is recovered 
against the original defendant, plaintiff does not 
thereby elect to consider such defendant in custody, 
or to discharge the sheriff, for the proceeding only 
determines the extent of the sheriff’s liability.*® 

[§ 81] 2. Form of Action—a. By Creditor against 
Sheriff. Where the statute has not provided a dif- 


N. Y. Super. 600, 23 HowPr129]. But 36. 
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ferent form of remedy, case is the only form of action 
which ¢an be brought against a sheriff for the escape 
of a party committed to his eustody.*° 

Action of debt for the escape of a party com- 
mitted upon an execution from a court of record is 
sometimes authorized by statute.4! The action of 
debt given by the statute does not take away the 
common-law right of suing in case, but is a cumula- 
tive remedy.*? 

Where creditor is unable to obtain judgment upon 
jail bond by reason of any neglect or default of the 
sheriff in taking it, or where the debt cannot be col- 
lected upon it on account of the poverty of the sign- 
ers, case lies against the sheriff as for an escape.** 

Sheriff is liable to attachment,*+ in some states, 
where, by his negligence and carelessness, he suffers a 
prisoner to escape,*® and the injured party need not 
be driven to his action for an escape.*® 

[§ 82] b. By Sheriff against Jailer. Where a 
deputy sheriff or jailer permits an escape, the usual 
course for the sheriff is to resort to the bond of the 
deputy;** and if the sheriff has omitted to take a 
bond, the jailer is only answerable in assumpsit on 
his implied undertaking to serve the sheriff with dil- 
igence and fidelity.4§ 

[§ 83] 3. Persons Entitled to Sue. Unless plain- 
tiff could have maintained the original action against 
the prisoner, no action can be maintained for an es- 
éape on mesne process.*® Furthermore the only par- 
ty entitled to sue is the one at whose suit the pris- 
oner escaping is shown to have been arrested or 
charged in execution.°° An administrator may main- 
tain an action in his own name against the sheriff 
for the escape of a prisoner, in execution of a judg- 
ment obtained by him as administrator.°! 

[§ 84] 4. Jurisdiction’? and Venue.®? An action 
for an eseape from prison in one county will lie in 
such county, although the judgment on which the 
suit against the prisoner was founded is of record 
in another county.*4 <A federal court has jurisdic- 
tion of an action against a sheriff for permitting the 
escape of one arrested as a fraudulent debtor, in pro- 
ceedings in a state court.°® 


35 Barb. 514, 12 AbbPr 448]. (2) It 


see Patterson v. Westervelt, 17 Wend. 
543 (in action on the case). (2) In 
an action for the escape of a prisoner 
held under mesne process, his insol- 
vency may be shown. Smith v. Knapp, 

Q N. Y. 581. (8) Where a prisoner, 
committed until the fine imposed 
should be*paid, was permitted to go 
at large, it was held that his insol- 
vency might be pleaded. lLoosey v. 
Orser, 17 N. Y. Super.. 391. 

20. Hootman vy. Shriner, 15 Oh, St. 
43; Richardson v. Spencer, 6 Oh. 13; 
Shuler v. Garrison, 5 Watts & S. 
(Pa.) 455. 

21. Tanner v. Hallenbeck, 4 How 
Pr (N. Y.) 297; Chambers v. Jones, 
11 East 406, 103 Reprint 1061. 

22. To enforce prison limits bonds 
See Executions §§ 1168-1174. 

23. See Judgments §§ 1109, 1110. 

2anr Derry. Vin LLOKE: eo 0. Oo La 6; 
See also Judgments § 1110. 

25. St. 8 & 9 Wm. III ¢ 27. 

26.) Berry. iv. Woke (30. St Cy 1776. 
See also Judgments § 1110. 

27. see Supra, §§ 5,°58)-75; 


28. Berry v. Hoke, 30 S.C. L:-7%6. 
29. Berry v. Hoke, supra. 
30. Berry v. Hoke, supra. 
Bi. Sl. o).6c,9 Wine TIT ¢o27. 

Bao Berry Vv. moke, 30.5... Co 1, 
33. Berry v. Hoke, supra. 

Pte Osborne v. Bowman, 2 S. C. L. 


35. See cases infra notes 36-39. 


577 (although he may examine the 
debtor). See Dash vy, Van Kleeck, 7 
Johns. CN Ys: Cena 5) ATID IZ 9 LEE: 
waiver where plaintiff had no knowl- 
edge of the escape). 


37. Currie v. Worthy, 48 N. C. 315. 
38. Richardson y. Rittenhouse, 40 
N.\ J. L. 230. See Browning v. Rit- 


tenhouse, 38 N. J. Ll. 279 (holding 
otherwise where there was no knowl- 
edge of the escape). 

39. Scarborough v. Thornton, 9 Pa. 


451. 

40, Ind.—State v. Hamilton, 33 
Ind. 502. 

N. H.—Lovell y. Bellows, 7 N. H. 
Billo. 


Nia OOS6 Ye VemOrsel li Nisa 
Super. 391. 

N? C.—Willey v. Bure, 53 N. C. 320. 

Eng.—Bonafous v. Walker, 2 T. R. 
126, 100 Reprint 69. 

Action on case generally see Case, 
Action on PL Coy. pr Li 

41. See statutory provisions. 

[a] In New York (1) Code Civ. 
Proc. § 69, abolishing the form of an 
action of debt, did not repeal 2 Rey. 
St. p 437 § 63, giving an action of 
debt against a sheriff for an escape 
from final process, and’ he is liable 
for such escape in a similar way un- 
der the code. McCreery v. Willett, 17 
N. Y. Super. 643 [aff 22 N. Y. Super. 
600, 23 HowPr 129]; Renick v. Orser, 
17 N. Y. Super. 384; Barnes v. Wil- 
lett, 11 AbbPr 225, 19 HowPr 564 [aff 


hag been held that for the escape of 
one committed under an execution 
from a justice’s court an action of 
debt will not lie, such court not being 
a court of record. Brown v. Genung, 
1 Wend. 115. 

Action of debt generally see Debt, 
Action of A8Cs Jaro 1. 

42. Lovell v. Bellows, 7 N. H. 375; 
Willey v. Eure, 53 N. C. 320; Bona- 
fous v. Walker, 2 T. R. 126, 100 Re- 
print 69. 

43. Wheeler vy. Pettes, 21 Vt. 398. 

44. Attachment generally see At- 
tachment 6 C: J: p 1. 

45. Craig v. Maltbie, 1 Ga. 544, 

46. Craig v. Maltbie, supra. 

47. Kain v. Ostrander, 8 Johns. (N. 
NGS PANT 

48. Kain v. Ostrander, supra; At- 
terton v. Harward, Cro. Eliz. 349, 78 
Reprint 597; 1 Abr. p 98. 


49. Riggs v. Thatcher, 1 Me. 68. 

50. Folsom v. Gregory, 12 N. C. 
Zoo. 

51. Bonafous v. Walker, 2 T. R. 


126, 100 Reprint 69. 
52. Generally see Courts § 
seq. 
53. 
ul 


ils : 

54 Bogert v. Hildreth, 1 Cai. (N. 
yea 

ye woe 


13 et 
Generally see Venue [40 Cyc 


55. Mewster v. Spalding, 
Cas. No. 9,513, 6 McLean 24, 

Concurrent jurisdiction of courts 
see Courts § 576 et sea, 
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[§ 85] 5. Pleading®*’—a. Complaint or Declara- 
tion. In an action for escape the complaint or dec- 

laration should contain substantive allegations show- 
ing that the prisoner escaped,®? with the permis- 
sion,°* or through the negligence,®® of the sheriff. 
An escape from the custody of the deputy sheriff may 
be declared on as an escape from the sheriff.°° 
Where a commitment has been alleged, such allega- 
tion will be considered as including all facts neces- 
sary to a legal commitment.®! In an action for the 
escape of a prisoner taken in execution, the declara- 
tion should show that plaintiff had recovered judg- 
ment.°? 

[§ 86] b. Plea or Answer.®? The allegation that 
the sheriff permitted the escape should be denied 
either generally or specifically,°* or by the insertion 
of an averment in the answer which, if true, would 
be inconsistent, or in conflict, with such allegation.®° 
Each defense in an answer which, by its terms, is 
declared to be “a further and distinct defense” must 
be complete in itself, and cannot be aided by a resort 
to other parts of the answer to which it contains no 
reference in terms or by necessary implication.°® A 
plea of recaption or return should show a detention 
down to the commencement of the action, or a legal 
discharge from such detention.°? In case discharge 
is pleaded, it must be shown how the discharge was 
made.°® 

[§ 87] ce. Demurrer.®® An objection which goes 
merely to the form and not to the substance of a 
pleading must be raised by special demurrer and can- 
not be taken advantage of on general demurrer.*° 

[§ 88] 6. Issues, Proof, and Variance. General 
rules’! govern as to issues, proof, and variance in 
actions for escape.*” 

Admissibility under pleadings.7* A voluntary re- 
turn cannot be shown under the general issue,’* but 
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a defense of fresh pursuit may be.7® Likewise it 
may be shown on the general issue, in mitigation of 
damages, that the debtor had no property.7° Where 
there is a plea of voluntary return to a single count 
for escape, plaintiff may, without a new assignment, 
prove a single escape on any day before suit brought, 
and defendant may then show a return into custody 
before suit, and apply his plea to such return;*? 
but if plaintiff has not newly assigned, defendant can- 
not show a previous escape and return as a defense.** 
In an action of débt for an escape, under a count for 
a voluntary escape, plaintiff may give evidence of a 
negligent escape.‘® Jn an action by a sheriff against 
a bailiff for negligence in allowing a prisoner to es- 
cape, proof of a special contract is inadmissible un- 
der a plea of not guilty.®° 

Variance.*' In an action against a sheriff for an 
escape a variance as to the amount of debt alleged to 
be due by the prisoner is not material, and will not 
defeat the action.$* Although the declaration in 
case charges a voluntary escape, proof of an escape 
by gross negligence will sustain a verdict for plain- 
trtt?® : 

[§ 89] 7. Evidence. General rules as to burden 
of proof,§* presumptions,*® and the relevancy and 
materiality,*® and sufficiency,®? of evidence, apply 
in actions for escape. An actual escape must be 
proved by plaintiff,** which may be shown by any 
competent evidence.*® It is competent for the sher- 
iff to prove that there was no negligence on his part, 
that he used due means to retake the prisoner,®® or 
that the prisoner voluntarily returned before suit 
brought.°? In proving the insufficiency of bail, it is 
not necessary for plaintiff to show that he proceeded 
to judgment against the bail without success.°2 Evi- 
dence on the part of plaintiff that the prisoner was 
seen at large walking in the street is prima facie suf- 


56. Generally see Pleading 49 C. r 63. Geuerally see Pleading § per rage Richardson yv. Spencer, 6 Oh. 
Jey Dake et seq. i 
57. See cases infra this note, 64) Loosey v. Orser, 17 N. Y. Su- 77. Howland y. Squier, 9 Cow. (N. 
[a] That prisoner has departed | per. 391. ps Ben ks ; 
“contrary to the conditions of said| 65. lLoosey y. Orser, supra. 78. Howland vy. Squier, supra, 


bond” is an_ insufficient allegation, [a] 


In New York the statute for- 79. 


Bonafous vy. Walker, 2 T. R. 


as being only a legal conclusion.| merly required an averment, whatever | 126, 100 Reprint 69. 


Barns v. Williams, 2 Bibb (Ky.) 562, 


h65. 

{b] In New York (1) under the 
code of procedure, a complaint is suf- 
ficient which states all the facts es- 
sential to the common-law action of 
debt and prays judgment for the 
amount of the judgment on which the 
prisoner was committed. McCreery 
v. Willett, 17 N. Y. Super. 643 [aff 22 
N. Y. Super. 600]; Renick v. Orser, 17 
N. Y. Super. 384. (2) Anda complaint 
which alleges that the sheriff ‘“suf- 
fered and permitted such person to 
escape and go at large’ states a vol- 
untary, and not a negligent, escape. 
Loosey v. Orser, 17 N. Y. Super. 391. 

{c] Im Vermont Comp. St. p 240 
§ 1 provides that debtors shall be dis- 
charged on oath, unless the court, on 
rendering judgment, decides that the 
cause of action accrued from the will- 
ful and malicious act of the debtor, 
and that a minute of such decision be 
inserted in the execution. Hence a 
declaration must allege that there 
was such a minute, and pleading over 
will not cure the omission. Barber 
v. Chase, 3 Vt. 340. 

58. Loosey v. Orser, 17 N. Y. Su- 
per. 391. 

59. Skinner v. White, 9 N. H. 204; 
Smithey, Hart. 9. Clas L4G. 

60. Skinner v. White, 9 N. H. 204. 

61. Atherton v. Gilmore, 9 N. H. 
185; Waytes v. Briggs, 5 Mod. 8, 87 
Reprint 486. 

62. Jones v. Pope, 1 Saund. 35 note, 
85 Reprint 45, 


might be its words, which amounted 
in substance, to a clear and distinct 
allegation that the escape stated in 
the complaint ‘“‘was made without the 
consent of the defendant.” Loosey v. 
Orser, 17 N. Y. Super. 391. 

66. Loosey v. Orser, Supra. 

67. Chambers v. Jones, 11 Hast 406, 
103 Reprint 1061; Meriton v. Briggs, 
1 Ld. Raym., 39, 91 Reprint 922. 

68. Catherwood v. Fitler, 2 PaLJ 
296 (where the sheriff pleaded that he 
had arrested defendant under a sec- 
ond writ and held him until dis- 
charged by due course of law, if de- 
fendant submitted to the second ar- 
rest and was discharged under the in- 
solvent law, that fact would be a. con- 
clusive defense, but if he did not sub- 
mit to the second arrest, a mere dis- 
charge would not be a defense; and 
hence a plea not showing how de- 
fendant was discharged is defective). 

69. Generally see Pleading § 452 
et seq. 

70. State Treasurer v. Weeks, 4 Vt. 
215; Burley v. Griffith, 8 Leigh (35 
Va.) 442. 

71. See Pleading § 1144 et seq. 

72. See cases infra this section. 

73. Generally see Pleading § 1163 
et seq. 

74 Howland v. Squier, 9 Cow. (N. 
wayyeaoal 

75. Whicker v. Roberts, 32 N. C. 


485. But see Jones v. Pope, 1 Saund,|'3 


35 note, 85 Reprint 45 (under 8 & 9 
Wm. III c 27 § 6). P 


80. Ruttan v. Shea, 5 U. C. Q. B. 
(Ont.) 210. 

81. Generally see Pleading § 1187 
et seq. 

82. Smith vy. Hart, 8 S:°@! 12 146: 

83. Smith v. Hart, supra. 

84 See Evidence §§ 13-24. 

85. See Evidence §§ 25-88. 

86. See Evidence § 89 et seq. 

87. See Evidence § 1730 et seq. 

88. Singer v. Knott, 287 N. Y. 110, 
142 NE 435; Johnston y. Macon, 4 
Call (8 Va.) 867. ; 

{a] Prisoner released to jail liber- 
ties.—The burden of proving the es- 
cape, within Prison L. §§ 369-b, 369- 
c, aS added by L. (1920) ¢ 933 § 2, of 
a civil prisoner released by the sher- 
iff within the jail liberties of New 
York County, which are the whole 
county, under § 357, is on plaintiff, 
there being no presumption that, be- 
cause the prisoner was outside the 
jail, he left the county. Singer v. 
Knott, 237 N. Y. 110, 142 NE 435. 

89. Patterson yv. Westervelt, 17 
Wend. (N. Y.) 543. 

[a] etter written by prisoner aft- 
er escape, Showing that he was be- 
yond the reach of legal process, is ad- 
missible. Patterson v. Westervelt, 
17 Wend. (N. Y.) 548. 
ara aU v. Macon, 4 Call (8 


[a] Evidence held sufficient to 
show escape without consent of sher- 
a v. Van Tassell, 12 NYS 


91. Didsbury vy. Van Tassell, supra. 
92. Young v. Hosmer, 11 Mass. 89. 


For later cases, developments and changes in the law’see cumulative Annotations, same title, page and note number. 
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ficient to entitle him to recover. 

[§ 90] 8. Damages®+—a. In General—(1) In Ac- 
tion by Creditor—(a) Against Sheriff. Where the 
escape is out of execution and the action is in debt 
against the sheriff on his liability independently of 
his bond, plaintiff, on proving the escape, is entitled 
to recover the whole amount of the debt and costs,°* 
and interest;°* and the same measure of damages 
has been held applicable for an escape out of execu- 
tion sued for in ease.°? But in an action on the case 
for an escape on mesne process the jury are not lim- 
ited, as in an action of debt for an escape on execu- 
tion, to finding any precise sum,°® but must assess 
damages aceording to the evidence,?® although only 
the special damages occasioned by the escape can 
be recovered, the measure of damages being the val- 
ue of the custody of the debtor at the moment of the 
escape.? The sheriff’s sureties are liable, in an ac- 
tion of debt on the bond, only for the damages actu- 
ally sustained.* Where a state statute makes a sher- 
iff civilly liable for the safe-keeping of prisoners, 
and any party aggrieved may sue on his bond in the 
name of the state, the United States may recover ex- 
penses of the arrest and keeping of the prisoner, and 
money expended in recapturing him.+ 

[§ 91] (b) Against County. In an action on the 

93. Steward v. Kip, 7 Johns. (N.|1 Pr. 


Wey 165. [a] 
94. Generally see Damages 17 C. J. 


Edw. Isl. 


p 699. 
95. Ind.—State v. Hamilton, 33 
Ind. 502. But see State v. Newcomer, 
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Amount of property possessed 
by. debtor.—It has been held that the 
injury resulting from the escape is 
measured by the amount of property 
possessed by the prisoner, not exceed- 
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case against a county for the escape of an execution 
debtor by reason of defects in the jail, the special 
damage which plaintiff has sustained by his escape 
is the amount to be recovered;> and such damage 
may amount to the whole debt with interest and 
costs.® 

[§ 92] (2) In Action by Sheriff against County. 
The damages recovered against a sheriff for an es- 
cape in consequence of there being no jail is the 
measure of damages in an action by the sheriff 
ley the county commissioners for not providing a 
jail.’ 

[§ 93] b. Mitigation of Damages. Except where 
and to the extent that the rule may have been 
changed by statute,* in an action on the case for an 
escape defendant may show, in mitigation of dam- 
ages, that the prisoner was insolvent or wholly desti- 
tute of property;® and this whether the escape was 
voluntary or negligent,?° although general reputation 
of insolvency is not admissible.1!_ But where the ac- 
tion is debt, or in the nature of debt, defendant can- 
not show the insolvency of the debtor in mitigation 
of damages.1? 

[§ 94] 9. Trial. General rules relating to the tri- 
al of civil actions!® are applicable to actions for es- 
cape.+# 


581; Patterson v. Westervelt, 17 
Wend. 543; Russell v. Turner, 7 Johns, 
189, 5 AmD 254. See Barnes v. Wil- 
lett, 35 Barb. 514, 12 AbbPr 448 (leav- 
ing the question as to the admissibil- 
ity of evidence of the debtor’s insol- 


109 Ind. 248, 8 NE 920 [dist State v. 
Hamilton, supra]. 

Ky.—Johnson v. Lewis, 1 Dana 182. 

Me.—Fullerton v. Harris, 8 Me. 393. 

Mass.—Whitehead vy. Varnum, 14 
Pick, 523. 

My Y.—Rawson v. Dole, 2 Johns. 
454. 

N.- G.——Lash Vv... Ziglar.27-N.-C. 702. 

Pa.—Saunders v. Smith, 6 Pa. Co. 
257 [rev on other grounds 132 Pa. 
180% 1.9, .A: 54 J), 

Eng.—Robertson v. Taylor, 2 Chit. 
454, 18 ECL 733. 

[a] Jury cannot give less sum 
than the creditor would have recov- 
ered against the prisoner, that is, the 
sum indorsed on the writ and the legal 
fees of execution. Bonafous v. Walk- 
er, 2 T. R. 126, 100 Reprint 69. 

96. Whitehead v. Varnum, 14 Pick. 
(Mass.) 523; Brown v. Littlefield, 1 
Wend. (N. Y.) 398; Rawson vy. Dole, 
2 Johns. (N. Y.) 454; Lash v. Ziglar. 
27 N. C. 702; Saunders v. Smith, 6 
Pa. Co. 257 [rev on other grounds 132 
Pa. 180, 19 A 54]. 

[a] Interest runs only from date 
of the writ, and not from the time 
of the escape. Whitehead v. Varnum, 
14 Pick. (Mass.) 523. 

[b] Where action for escape is 
stayed to allow the sheriff time to 
bring his action on the bond given 
for the’ jail liberties, interest is not 
recoverable of the sheriff for the time 
of such stay. McIntyre v. Woods, 5 
Johns. (N. Y.) 357. 


97. Bowen v. Huntington, 3 Conn. 
423. 

98. See supra text and note 95. 

99: Smith ‘vy. Hart, '3'-S.. C. “U.' 146: 

T Ue.S.-—Spattord vv, Goodell, 122 


F. Cas. No. 13,197, 3 McLean 97. 
Me.—Hotchkiss v. Whitten, 71 Me. 
BU. 
Mass.—Burrell v. Lithgow, 2 Mass. 


526. 
N. H.—Lovell v. Bellows, 7 N. H. 


375. 

N. Y.—Russell v. Turner, 7 Johns. 
189, 5 AmD 254. 

Ch Ke Sian Qi edeicheip abo ast, menue Ye 
146. 

Eng.—Bonafous v. Walker, 2 T. R. 
126, 100 Reprint 69. 
N 


. S—McRae v. Dunlop, 15 N. s. 


315. 
Pr. Edw. Isl.—Mitchell v, Harvie, 


ing the sum named) in the execution. 
Spafford v. Goodell, 22 F. Cas. No. 
13,197, 3 McLean 97. 

[b] Jury have discretion in assess- 
ing the damages which plaintiff has 
sustained, and are not bound to find 
the whole debt. Chase v. Keyes, 2 
Gray (Mass.) 214; Burrell v. Lithgow, 
2 Mass. 526; Russell v.. Turner, 7 
Johns. (N. Y.) 189, 5 AmD 254; Raw- 
son v. Dole, 2 Johns. (N. Y.) 454; 
Bonafous v. Walker, 2 T. R. 126, 100 
Reprint 69. 

2. McRae v. Dunlop, 15 N. S. 315. 

[a] No deduction ought to be made 
on account of anything which plain- 
tiff might have obtained by diligence 
after the escape. McRae v. Dunlop, 
LANE Sse oulos 

3. State v. Newcomer, 109 Ind. 243, 
8 NE 920; State v. Johnson, 1 Ind. 
1583 ) Willey. v. Bure}! 53huN. GC. 320% 
Governor v. Matlock, 8 N. C. 425. 

[a] Rearrest after commencement 
of action.—Where rearrest occurred 
after the commencement of the ac- 
tion for escape, plaintiff could recover 
her attorney’s fees and costs accrued 
prior to the rearrest, but not the 
whole amount of the judgment ob- 
tained against the prisoner. State v. 
Newcomer, 109 Ind. 243, 8 NE 920 
(prisoner committed to await action 
of trial court in bastardy proceed- 
ings). 

4. State v. Hill, 60 Fed. 1005, 9 CCA 
326, 24 LRA 170. 

5. Williams v. New Haven Coun- 
ty, 2 Root (Conn.) 23; Dutton v. 
Litchfield County, 1 Root (Conn.) 505; 
Murray v. Bishop, 1 Root (Conn.) 357; 
Dennie v. Middlesex County, 1 Root 


(Conn.) 278; Hawley v._ Litchfield 
County, 1 Root (Conn.) 155; Stap- 
horse v. New Haven County, 1 Root 
(Conn.) 126. 

6. Hubbard v. Shaler, 2 Day 
(Conn.) 195. 

7. Brown County v: Butt,, 20-Oh. 


348 [dist Campbell v. Hampson, 1 Oh. 
E19: 


8. See statutory provisions. See 
also Dunford v. Weaver, 84 N. Y. 445 
{aff 21 Hun 349, and dist Patterson v. 
Westervelt, 17 Wend. 543] (construing 
Code Proc. § 158 subd 2). 

9. Mass.—Nye v. Smith, 11 Mass. 


188. 
N. Y.—Smith v; Knapp, 30 N. Y. 


vency to be decided. at the trial). 
Oh.—Hootman v. Shriner, 15 Oh. 
is 43; Richardson v. Spencer, 6 Oh. 


Rs ee user v. Garrison, 5 Watts & 
Ss. C—Smith v. Hart, 3 S. Cc. L. 146. 
[a] Where prisoner committed for 

contempt until the fine imposed 

should be paid was permitted to go 
at large, it was held that his insol- 
vency might be shown. Loosey vy. Or- 

ser, 17 N. Y. Super. 391. 


10. Brooks v. Hoyt, 6 Pick. (Mass.) 
Be Hootman vy. Shriner, 15 Oh. St. 
11. 


Fairchild v. Case, 24 Wend. 
CNEDY 3)? 318 12 

State v. Hamilton, 33 Ind. 502; 
Hoagland v. State, 22 Ind. A. 204, 40 
NE 931, 72 AmSR 298; Bensel_v. 
Lynch, 44 N. Y. 162; McCreery v. Wil- 
let, 22 N. Y. Super. 600, 23 HowPr 
129; Winborne v. Mitchell, 111 N. C. 
13, 15 SE 882; Smith v. Com.,-59 ‘Pa. 
320; Karch v. Com., 3 Pa. 269; Wol- 
verton v. Com., 7 Serg. & R. (Pa.) 273. 

[a] Limitation of rule.—In a suit 
on the official bond of a sheriff for vol- 
untarily permitting the escape of a 
prisoner who had been committed by 
a justice of the peace to await the 
action of the circuit court, on a charge 
of bastardy made by the relatrix, 
where it appeared that the prisoner 
was insolvent, and that he was rear- 
rested by the sheriff after the action 
was brought on the bond but before 
the trial thereof, the relatrix was not 
allowed to recover in such action the 
whole amount of the judgment ob- 
tained against the prisoner in the 
circuit court, but only her attorney’s 
fees and costs accrued in the action 
on the bond prior to the rearrest. 
State v. Newcomer, 109 Ind, 243, 8 
NE 920 [dist Rooksby v. State, 92 
Ind. 71; Lakin vy. State, 89 Ind. 68; 
State v. Mullen, 50 Ind. 598; State 
v. Hamilton, 33 Ind. 502]. 

Insolvency of prisoner as defense 
see supra § 77. 

13. See Trial [88 Cyc 1238]. 

14. See cases infra this note. 

[a] Findings.—The jury need not 
specially find that an escape was with 
the consent or through the negligence 
of the sheriff. Long v. Palmer, 16- 
Pet. (U. S.) 65, 10 L. ed. 888; Bur- 
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[§ 95] 10. Judgment and Enforcement Thereof. 
General rules as to Jjudgments?® and their enforce- 
ment?® apply to judgments in actions of this kind.+* 
The sheriff being answerable only for the original 
judgment for the nonpayment of which the prisoner 
was committed,t® he should have the benefit of any 
conditions upon which such judgment was payable,+® 


VIII. COMPENSATION AND CARE AND 
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and the judgment against him in such a case should 
not be for a sum payable absolutely.2° Nor can the 
sheriff be committed to jail for failure to pay the 
judgment rendered against him.?! The court will 
stay execution on the judgment to allow the sheriff 
time to bring his action on the bond taken for the 
jail liberties.?2 


REIMBURSEMENT FOR MAINTENANCE 


OF PRISONERS’* 


[§ 96] A. Right to Compensation and Reimburse- 
ment—l. In General. Express provision is usually 
made by statute for the maintenance and care of 
prisoners,?* and these statutes must be looked to 
primarily to determine the right of the sheriff or oth- 
er officers to particular compensation for such main- 
tenance and care and the amount thereof, and for ex- 
penses incurred therein,?® and the liability of the 
state, county, or a municipality therefor.?° The 
statutes sometimes themselves fix the compensation, 
and allow for expenses,?* and sometimes they leave it 
to be fixed by the county board, county court, or 
some other authority.2® In determining the right to 
compensation and reimbursement, and the liability 
of the county or other body therefor, the general 
rule is that the sheriff takes the office with all its 


ley v. Griffith, 8 Leigh (35 Va.) 442. 


[b] Instructions.—(1) In an ac-] 389, 9 SW (2d) 


Ky.—Winchester vy. Azbill, 
51; Laurel County 


burdens, and subject to the power of the legislature 
to add new duties, and- he can recover no other com- 
pensation than that which the law allows;?® and the 
same is true of the warden of the penitentiary.®° 
A court has no authority to direct a jailer not to re- 
ceive a prisoner convicted of crime except upon con- 
dition of bond being given for the prison charges; 
nor ean the jailer require bond for their payment, 
except in civil cases.2+ Where the sheriff has con- 
tracted with the county to keep all the prisoners for 
a gross sum payable monthly, relinquishing to the 
county all fees allowed by Jaw for such services, he. 
cannot repudiate the contract, after it has been ob- 
served by the parties for several years, and recover 
the excess of the fees over the stipulated compensa- 
tion, on the gound that the parties, in making the 


of the city te keep prisoners for the 
sheriff, the sheriff is entitled to the 


225 Ky. 


tion against a jail keeper for an es- 
cape by refusing to receive a_ per- 
son whose discharge had been refused 
by a judge, but who was accompanied 
by an officer, and had no writ showing 
that he was an insolvent debtor, an 
instruction that the surrender was 
not valid is not reversible error. 
Saunders v. Perkins, 140 Pa. 102, 21 
A 257. (2) In an action for the es- 
cape of a prisoner arrested under a 
void process, the court should in- 
struct the jury that it is void, or 
should exclude it from the jury al- 
pe Ms Gorton vy. Frizzell, 20 Il. 

fc] Evidence held to present ques- 
tion for jury as to whether escape was 
voluntary or involuntary see Cortis 


v. Dailey, 21 App. Div. 1, 47 NYS 
454. 
15. See Judgments 33 C. J. p 1042. 
16. See Executions 23 C. J. p 281. 
17. See cases infra this section. 
18. See supra § 90. 
19. 


Hoagland vy. State, 22 Ind. A. 
204, 40 NE 931, 72 AmSR 298. 


20. Hoagland v. State, supra. 

21. Hoagland v. State, supra. 

22. McIntyre v. Woods, 5 Johns, 
GINE EAE. eroONcs 

23. Cross references: 


Compensation of prison officers gen- 
erally see supra §§ 22+26. 
Jail fees of person confined: 
As pauper see Paupers § 262 
In bastardy proceeding see Bastards 
TD. 


‘Under execution see Executions § 
1150. 

24. See statutory provisions. 

25. Ala.—State v. Brewer, 59 Ala. 
130. 

Ariz.icmAdams v. Maricopa County, 
16 Ariz. 418, 145 884; Avery v. 
Pima County, 7 Ariz. 26, 60 P 702. 

Ark.—Hare v. Sebastian County, 
35 Ark. 90. 

Cal.—Stockton v. Shasta County, 11 
Caly 113; 

Colo.—Larimer County v. Bransom, 
ArP@oloe A204, io. Pat b0s 

Ga.—Field v. Putman, 22 Ga, 93. 

Ill.—La Salle County v. Milligan, 
Tomiie sel, see NE LOG shatie ca eile 
A. 346]. 

Ind.—Carroll County v. Gresham, 
101 Ind. 53; Gehrett v. Ferguson, 83 
In’. A. 717, 149 NE 86. 

fowa.—Wapello County v. Monroe 
County, 39 Iowa 349. 


v. Swaner, 206 Ky. 208, 266 SW 1081; 
Rogers v. Madison County Fiscal Ct.. 
202 Ky. 213, 259 SW 38 
Mich. —Chipman Va Way ne County 
Auditors, 127 Mich. 490, 86 NW 1024. 
Mo.—State v. Clark, 170 Mo. 67, 70 


Sw 489; State’ v. Wofford, 116 Mo. 
220, 22 SW 486. 
Nebr.—Kyd v. Gage County, 3:8 


Nebr. 131, 56 NW 799. 

N. H—Locke v. Belknap County. 
fa AOL H. 208, 51 A 914. 

J.—Morris County v. Freeman, 
44 ™. JE (G31. 

N. Y.—Peo. v. Livingston County, 
89 App. Div. 152, 85 NYS 284, 

Oh.—Kohler v. Powell, 115 Oh. St. 
418, 154 NE 340; Matter of Lease, 4 
Oh, GireCt. 3-2 Ohe-Cir: Dec: 3386: 

Or.—Kelly v. Multnomah County, 18 
Or s06, 22 OF 

Tenn.—Knox County v. Fox, 107 
Tenn. 724, 65 SW 404. 

Tex.—Fayette County v. Faires, 44 
Tex. 514; Harris County v. Hammond, 
(Civ. A.) 203 SW 451. 

Va.—Price v. Smith, 93 Va. 14, 24 
SE 474. 

W. Va.—Tyler County Ct. v. Long, 
eat Va. 8, 77 SE 328, AnnCas1915B 

Wis.—Doty v. Sauk County, 93 Wis. 
102, 67 NW 10. 

Wyo.—Sweetwater County v. John- 
son, 2 Wyo. 259. 

Eng.—Mews v. Reg., 8 App. Cas. 
339; Mullins v. Surrey County Treas- 
urer, 7 App. Cas. 1; Prison Comrs. v. 
Liverpool, 5 Q. B. D. 332. 

Ont.—Wentworth County vy. Hamil- 
tontes+ Ur © iOpy Bans: 

[a] Custody and care pending pre- 
liminary examination.—(1) Under lL 
(1891) p 146 § 11, providing that the 
sheriff, marshal, or other officer who 
shall have in custody or under his 
charge any person “undergoing ex- 
amination preparatory to commit- 
ment” shall, for transporting, safe- 
keeping, and maintaining such person, 
receive a certain amount for every day 
he may have such person under his 
charge, a county marshal is not en- 
titled to such fee where a prisoner 
is in his custody as jailer, committed 
under authority of Rev. St. (1889) §§ 
4028, 4030, pending a continuance of 
his examination. State v. Wofford, 
116 Mo. 220, 22 SW 486. (2) As no 
law or ordinance of the city of St. 
Louis requires the police department 


fee, although the prisoner was placed 
by the sheriff in the St. Louis City 
calaboose, and there cared for by the 
city until commitment. State v. 
Clark, 170 Mo. 67, 70 SW 489. (3) The 
sheriff is not entitled to the allow- 
ance for keeping a prisoner who has 
been arrested under a capias issued on 
an information and is in jail awaiting 


trial. State v. Allen, 187 Mo. 560, 86 
Sw 144. 

26. See infra § 110. 

27. See statutory provisions. 

28. See statutory provisions. 
cers Ala.—State v. Brewer, 59 Ala. 


Ariz.—Adams v. Maricopa County, 
16 Ariz. 418, 145 P 884. 

Ark.—Hare v. Sebastian County, 35 
Ark, 90; Jefferson County v. Hudson, 
22 Ark. 

Gal.—Stockton Vv. 
HINCale Takes 

Colo.—Larimer County vy. Bransom, 
4 Golo, A.»274; 35 P 750. 

Ill.—Peo. v. Foster, 133 Ill. 496, 
23 NE 615; Goff v. Douglas County, 
icin: 323, 24 NE 60 [aff 32 Ill. A 
145]. 

Ind.—Carroll County -v. Gresham, 
101 Ind. 53; Bynum vy. Greene Coun- 
ty, 100 Ind. 90. 

Ky.—Lexington v. Gentry, 116 Ky. 
528, 76 SW 404, 25 KyL 738; Mc- 
agree County v. Edwards, 7 KyL 

Mich.—Chipman v. Wayne County 
Auditors, 127 Mich. 490, 86 NW 1024. 

Oh.—Matter of Lease, 4 Oh. Cir. 
Ct. 3, 2 Oh. Cir. Dec. 386. 

W. Va.—Tyler County Ct. v. Long, 
(oa Va. 8, 77 SE 328, AnnCas1915B 

Wis.—Parsons vy. Waukesha County, 
83 Wis. 288, 53 NW 507; Hartwell v. 
Waukesha County, 43 Wis. 311. 

Wyo.—Sweetwater County v. John- 
son, 2 Wyo. 259. 

30. State v. Wallichs, 15 Nebr. 457, 
19 NW 641 (under Comp. St._e 86 g 
12, fixing the salary of the warden of 
the state penitentiary ai tifteen hun- 
dred dollars, and Cr. Code § 514, mak- 
ing it his duty to return convicts for 
retrial, neither he nor any of his sub- 
ordinates in the employment of the 
state at a fixed salary will be enti- 
tled to any more than reimbursement 
for actual expenses in making such 
returtr:). 

31. In re De Comcey, 22 N. H. 363. 


Shasta County, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 96-98] 


‘contract, acted under a mistake as to the constitu- 


tionality of the statute.*? An agreement to accept 
compensation different from that fixed by law has 
been held invalid;?* and it has been held that a 
jailer cannot estop himself from claiming the full 
payment fixed by statute.*# 

[§ 97] 2. Particular Services and Expenses?*—a, 
In General. Where the statute merely allows a cer- 
tain sum for the boarding of each prisoner,?® or al- 
lows the actual cost of boarding,** the sheriff is not 
entitled to any additional compensation for services 
in keeping the jail or looking after the prisoners, as 
this is a part of his general duty;?8 and, where a 
specified allowance for the support of prisoners is 
fixed as the statutory perquisite of his office,?® the 
sheriff, although entitled to any incidental profits 
above the actual cost,*®° must bear the loss if the 
actual cost exceeds the allowance.t! According- 
ly, it has been held that the reimbursement or 
compensation for things necessarily used and con- 
sumed in boarding prisoners should be refused, 
when these things must be deemed as ineluded in, 
and paid for, by the per diem or per week allow- 
ance for boarding;** and that there can be no 
reimbursement for disinfectants purchased by the 
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sheriff without authorization,‘? or for tobacco and 
other supphes furnished to prisoners.*4 Neverthe- 
less it is frequently held that a sheriff is entitled to 
compensation or reimbursement for property pur- 
chased for the county and necessary for use in the 
jail,#° such as articles and supplies to keep the jail 
clean and fit for occupaney*® and in repair,** bed- 
ding,*® brooms and mops,*® disinfectants, soap, and 
toilet articles,®° fuel,®! gas,>? heat,>? light,°4 wa- 
ter,°° and necessary clothing furnished prisoners,” 
and repair®? and laundry’ °8 thereof; and where it is 
necessary to remove a dead body to prevent infection, 
the charge for such service must be paid by the coun- 
ty.°® Ifa prisoner escapes, the sheriff is not entitled, 
as a matter of right, to demand reimbursement. for 
expenses incurred in recapturing him, or compen- 
sation for services performed in effecting the recap- 
ture.®° 

Fraction of day. Where a prisoner is kept in jail 
for any substantial portion of the day, he is entitled 
to the per diem allowance for a.day;°! but the rule 
may be otherwise where the statute requires a cer- 
tain number of meals per day and less are served.®? 

[§ 98] b. Jailer, Turnkeys, and Guards. In the 
absence of statutory provision to the contrary,®* the 


32. Collier v. Mon tears ery. County, 
103 Tenn. 705, 54 SW 9 

33. Winchester v. ASbilL, 225 Ky. 
389, 9 SW (2d) 51. 

[a] Rule applied where a county 
jailer agreed to accept less than the 
statutory compensation for city pris- 
oners. Winchester v. Azbill, 225 Ky. 
889, 9 SW (2d) 51. 

34. Winchester v. Azbill, supra. 

35. Conveying prisoner: 

To and from court see Sheriffs and 
Constables [35 Cye 1562 et seq]. 
To penitentiary see Sheriffs and Con- 

stables [35 Cyc 1565]. 

Fees for commitment and dis- 
charge see Sheriffs and Constables 
E3socCyc 1567). 


36. See statutory provisions. 
37. See statutory provisions. 
38. Ind.—Bynum vy. Greene Coun- 


ty, 100 Ind. 90 [foll Sexson v. Greene 
County, 101 Ind. 600; Alexander v. 
Monroe County, 101 Ind. 599; Benton 
County v. Harman, 101 Ind. 551). 

Iowa.—McDonald v. Woodbury 
County, 48 Iowa 404; Grubb v. Louisa 
County, 40 Iowa 314. 

Kan.—Norton v. Simms, 118 P 1071, 
1072 [cit Cyc]; Republic County v. 
Kindt, 16 Kan. 157; Atchison County 
v. Tomlinson, 9 Kan. 167. 

Mont.—Pacific Coal Co. v. Silver 
Bow. County, 79 Mont. 328, 256 P 
386. 

Oh.—Kohler v. Powell, 115 Oh. St. 
418, 154 NE 340; Matter of Lease, 4 
OlewGCir. SCE s, 2p Ohss Cir.-Dec., 386) 

Wis.—Doty v. Sauk County, 93 Wis. 
102, 67 NW 10; Bell v. Fond du Lac 
County, 53 Wis. 433, 10 NW 522. 


39. See statutory provisions. 

40. Harris County v. Hammond, 
(Tex. Civ. A.) -203 SW 451. 

41. Harris County v. Hammond, 
supra. 

ao Ind.—Bynum y. Qreene, 100 
Ind. 

fy aeCrackba County v. Ed- 


wards, 7 KyL 511. 

Minn. —Connelly ns Dakota County, 
35 Minn. 365, 29 NW 1. 

Mont.-—Pacific Goal Co. .v. .Silver 
Bow County, 79 Mont. 323, 256 P 386. 

Va.—Price v. Smith, 93 Va. 14, 24 
SE 474. 

fa] Fuel.—McCracken County. v. 
Edwards, 7 KyL 511; Price v. Smith, 
93 Va. 14, 24 SE 474. 

[b] Laundry. —Connelly v. ‘Dakota 
County, 35 Minn. 365, 29 NW 1. 

43. American Disinfecting Col av 
Oktibbeha County, (Miss.) 110 S 869; 
Staté v. Trotter, 142 Tenn. 160, 218 
SW 230. 

fa] “Bug killer.’”—State v. Trot- 
ter, 142 Tenn. 160, 218 SW 230. 


44. Tyler County Ct. v. Long, 72 
W. Va. 8, 77 SE 328, AnnCas1915B 
45. Ill.—lLa Salle County v. Milli- 


gan, 143 Ill. 321, 32 NE 196 [aff 34 Ill. 
A. 346]. 

Ind.—Bynum vy. Greene County, 100 
Ind. 90; Marion County-v. Reissner, 
66 Ind. 568. 

Iowa.—Miller vy. Dickinson County, 
68 Boe iby 102, 26 NW 31 

an.—Norton v. 85 Kan. 
323, TUS PALO els 

Mo.—Harkreader v. Vernon County, 
216 niet 696, 116 SW 523. 

N. Y.—Schenck v. New York, 67 N. 
Y. 44 [aff 40 N. Y. Super. 165]. 

Or.—Kelly v. Multnomah County, 18 
Ores 56, 220 LTO. 

Pa.—Richardson vy. Clarion County, 
14 Pa. 198. 

Tenn.—State v. Trotter, 142 Tenn. 
160, 218 SW 230. 

[a] In Newfoundland a jailer is 
entitled to reimbursement for an un- 
avoidable expense, but not for ex- 
penses which he might have avoided 
or for which he could have sought 


Simms, 


authority. Smith v. Govt., 7 New- 
foundl. 62. 
46. Norton v. Simms, (Kan.) 118 


P 1071; 1072 [cit*Cye],. 
47. Norton v. Simms, supra. 

La Sallé County v. Milligan, 

. 321, 32 NE 196 [aff 34 Ill. A. 
; Norton v. Simms, 85 Kan. 822, 

118 P 1071; Hendricks v. Chautauqua 

County, 35 Kan. 483, 11 P 450; Kel- 

ly v. Multnomah County, 18 Or. 356, 


22 P 1110. : 
49. Marion County v. Reissner, 66 
Ind. 568; Marion County v. Reissner, 


58 Ind. 260; Norton v. Simms, 85 Kan. 
82 cel Leek OWL. 

50. Norton v. Simms, supra. 

51. Ill.—bLa Salle County v. Milli- 
gan, 143 Ill. 321, 32 NE 196 [aff 34 Ill. 

. 346]. 


Ind.—Vigo County v.~Weeks, 130 
Ind. 162, 29 NE 776; Marion County 
v. Reissner, 58 Ind. 260. 

Iowa.—Miller v. Dickinson County, 
68 Iowa 102,.26 NW 31. 

Kan.—Hendricks v. Chautauqua 
County, 35 Kan. 483, 11 P 450. 

Or.—Kelly v. Multnomah County, 
Ls Or 356, 22 P 1iie. 

Pa.—Richardson v. Clarion County, 
14 Pa. 198, 

Newfoundl.—Smith v. Govt., 7 New- 
foundl. 62. 

52. 
216 Mo. 696, 116 SW 523. 

53. Norton v. Simms, 85 Kan. 822, 
PASE ENO TA. 

[a]- Special expenses in heating 
jail.— Vigo County v. Weeks, 130 Ind. 


Harkreader v. Vernon County, 


162, 29 NE 776 (under Rev. St. § 6015, 
which provides that “there shall be 
established and kept in every county 
by authority of the board of county 
commissioners, and at the expense of 
the county, a prison for the safe keep- 
ing of prisoners lawfully committed,” 
where the county board placed in the 
jail a steam-heating apparatus, which 
for its operation required a_ skilled 
engineer, Such engineer, although em- 
ployed by the sheriff, must be paid by 
the county outside of the sheriff's 
compensation). 

54. Norton v. Simms, 85 Kan. 822, 
tiles So alate 

[a] Candles.—Marion County v. 
Reissner, 58 Ind. 260; Norton. v. 
Simms, 85 Kan. 822, 118 P 1071. 

55. Harkreader v. Vernon County, 
216 Mo. 696, 116 SW 528; State v. 
Trotter, 142 Tenn. 160, 218 SW _ 230. 

[a] For cleansing.—State y. Trot- 
ter, 142 Tenn. 160, 218 SW 230. 

[b] For drinking.—State v. Trot- 
ter, 142 Tenn. 160, 218 SW 230. 

{c] From public main.—A _ sheriff 
did not estop himself to compel the 
county to reimburse him for expense 
for water and gas service for the jail 
by telling the county court that he 
was going to use the “city water and 
city gas if he had to pay for it him- 
self,” when on his complaint the coun- 
ty court refused to restore such serv- 
ice. Harkreader v. Vernon County, 
216 Mo. 696,-116 SW 523. 

56... La Salle County v. Milligan, 
143 Ill. 321, 32 NH 196 [aff 34 Ill. A. 
346]; Miller v. Dickinson County, 68 
Iowa 102, 26 NW 31; Feldenheimer v. 
Woodbury County, 56 Iowa 379, 9 NW 
315; Kelly v. Multnomah County, 18 
Or, +356, 22 P 1110. 

57. ee Salle County v. Milligan, 
143 0.) 32132 NE) 196) [ath 342m: 
A. pros 

58. La Salle County v. Milligan, 34 
Ill. A. 346 [aff 143 Ill. 321, 32 NE 196} 
(amount actually paid out for wash- 


ing). 

59. Slotts v. Rockingham County, 
53 N. H. 598. 

60. Martin County v. Pipher, 98 
Ind. 124. 

61. Harris County v. Hammond, 
(Tex: Civ; A.) 208 SW. 4515- Dallas 
County v. Reynolds, (Tex. Civ. A.) 
199 SW 702. 

62. See infra § 99 note 76 [b]. 

63. See statutory provisions. 

{a] In Nebraska (1) the statutes 


recognize a distinction between the 
duties of the office of sheriff and 
those of the position of jailer, -and 


authorize the sheriff, when he elects 
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sheriff’s salary and fees cover his services as jailer, 
and he is not entitled to recover additional compen- 
sation therefor.*¢ If he employs a jailer or turnkey, 
the expense of his services and board must be borne 
by him and not by the county,°® unless a statute pro- 
In the absence of statutory pro- 
visions therefor, an allowance for the expense of a 
guard is not proper,°®* although the expense of extra 
emergency guards necessary to keep a prisoner safe- 
ly has been held a proper charge against a county.°® | 
But where the expense of guards is allowed by stat- 
ute,°® such an allowance in the particular case is 
proper to the extent and within the limitations of the 
particular statutory provision;‘® but it has been held 


vides otherwise.°®® 


to perform the duties of jailer in 
person, to retain the fees prescribed 
theréfor in addition to his compen- 
sation as sheriff. Aflerbach v. York 
County, 95 Nebr. 611, 146 NW 1050; 
Dunkel v. Hall County, 89 Nebr. 585, 
131 NW 973: (2) The word “elect,” 
as used in Rev. St. (1913) § 3541, pro- 
viding that the jailer shall, unless the 
sheriff elect to act as jailer in per- 
son, be a deputy appointed by the 
sheriff, means no more than the words 
“decide” or “choose’ would mean, 
had either beén used. AfHlerbach v. 
York County, supra. (3) In a sher- 
iff's action for jailer’s fees, evidence 
that the janitor properly cleaned up 
the jail under plaintiff’s direction, 
and evidence as to who “fed the pris- 
oners’’ was immaterial, since such 
service did not fall within the duties 
of the jailer. Afflerbach v. York 
County, supra. 

[b] in Tennessee, under the Jary- 
is Act, repealing prior laws, but pro- 
viding that expenses for boarding 
prisoners shall be paid as heretofore, 
a jailer is entitled to compensation, 

~not only for the keep of his prison- 
ers, but for retaining them in cus- 
tody; and hence Shannon Code § 
6412, fixing the fees of a jailer for 
maintaining prisoners and also for 
keeping them in custody, is not re- 
pealed. State v. Drummond, 128 
Tenn. 271, 160 SW 1082. 

64. Larimer County v. Bransom, 4 
Colo. A. 274,.35 P.750; McDonald v. 
Woodbury County, 48 Iowa 404; and 
cases infra note 65. 

65. Ark.—Hare v. Sebastian Coun- 
ty, 35 Ark. 90; Jefferson County v. 
Hudson, 22 Ark. 595. 

Colo.—Larimer County v. Bransom, 
4 Colo. A. 274, 35 P 750. 

Ill.—Goff v. Douglas County, 132 
Tll. 323, 24 NE 60 [aff 32 Ill. A. 145]; 
Union County v. Patton, 63 Ill. 458; 
Seibert v. Logan County, 63 Ill. 155. 

Iowa.—McDonald v. Woodbury 
County, 48 Iowa 404. 

Or.—Crossen v. Wasco County, 6 
Or. 215. 

Wis.—Hartwell v. Waukesha Coun- 
ty, 438 Wis. 311. 

Wyo.—Sweetwater County v. John- 
son, 2 Wyo. 259. 


66. Ill.—Peo. v. Foster, 133 Ill. 
496, 283 NE 615. 

La.—Parker v. New Orleans, 15 La. 
Ann. 43, 


Mont.—Lloyd v. Silver Bow Coun- 
ty, 15 Mont. 433, 39 P 457; Platner 
v. Madison County, 5 Mont. 458, 6 P 
365. 

Nebr.—Gage County v. Kyd, 38 
Nebr. 164, 56 NW 964; Kyd v. Gage 
County, 38 Nebr. 131, 56 NW 799. 

Nev.—Randall v. Lyon County, 20 
ING Vales, be oS3n 

S. D.—Plunkett v. Lawrence Coun- 
ty, 18 S. D. 450, 101 NW 35. 

[a] Necessity. —Under a _ statute 
providing that the sheriff shall have 
a:.jailer and aS many guards as the 
county commissioners may deem nec- 
essary, who shall receive such com- 
pensation as the county commis- 
sioners may allow, the sheriff, to en- 
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title him, to a per diem allowance, 
paid by him for the services of a jail- 
er, without previous authority for em- 
ploying him, must show that the 
services of the jailer were necessary 
for the care and custody of the jail 
or of prisoners. therein. Platner v. 
Madison County, 5 Mont. 458, 6 P 


65. 

{b] Statutes not so providing.— 
(1) A statute authorizing sheriff to 
appoint a jailer, for whose acts he 
shall be responsible, does not entitle 
the sheriff to recover compensation 
for the jailer’s services. Crossen vy. 
Wasco County, 6 Or. 215. (2) A stat- 
ute providing that “for any service 
rendered by an officer wherein no 
fees are allowed by this act, nor any 
other act or provision by law, such 
officer shall be allowed a reasonable 
compensation therefor,’ does not ap- 
ply to payment for services of a jail- 
er hired by the sheriff. Sweetwater 
County v. Johnson, 2 Wyo. 259 

67. Peck v. Kent, 47 Mich. 477, 11 
NW 279. 

[a] Allowance for board of jail 
watchman was properly. refused. 
Peck v. Kent, 4 Mich, 477, 11 NW 279. 

68. Baltimore vy. Howard County, 
61 Md. 326 (if the circumstances of 
the case are such as to call for extra 
care in guarding a prisoner and keep- 
ing him safely to answer the charge 
against him, and in the opinion of 
the sheriff the unguarded jail is ‘not 
sufficient for that purpose, it is his 
duty to guard it, and the exnense of 
such guard must be borne, not by the 
sheriff personally, but by the .com- 
munity for whose protection the pris- 
oner is confined). 

69. See statutory provisions. 

70. Ala.—Stone vy. State, 197 Ala. 
293,72 S536. 

Ark.—Jefferson County v. Hudson, 
22 Ark. 595. 

Ky.—Meek v. Lawrence County Ct., 
10 Ky. Op. 651; Connelly v. Web- 
ster, 6 Ky. Op. 329. 

Mo.—Berry v. St. Francois Co., 9 
Mo. 360. 

Mont.—-Lloyd v. Silver Bow Coun- 
ty, Vb Mont.0433) 939 457) 

Nebr..—Dakota County v: Borow- 
sky, 67 Nebr. 317, 983 NW 686; Gage 
County v. Kyd, 38 Nebr. 164, 56 NW 
964 [foll Dakota County v. Eastman, 
4 Nebr. (Unoff.) 151, 93. NW. 679]; 
James v. Lincoln County, 5 Nebr. 38. 

Tex.—McDade v. Waller County, 3 
Tex vA. Gin Cas.§ U0. 

[a] Sufficiency of jail.—Where 
guards ‘have been employed by the 
officers in whom the discretion to act 
was vested, the county court has no 
power to refuse to allow the costs 
for the reason that the jail was suf- 
ficient. Berry v. St. Francois Coun- 
ty, 9 Mo. 360. 

[b] Where sheriff employs guard 
without approval of commissioners’ 
court or county judge as provided by 
statute, he cannot recover from the 
county the amount paid for the serv- 
ices of the guard. McDade v. Wal- 
ler County, 3 Tex. A. Civ. Cas. § 110. 
But see La Salle County v. Milligan, 


[§§ 98-99 


that the jailer cannot himself be appointed or act 
as guard and claim compensation therefor.*+ 
the law allows to the sheriff a fixed salary in full of 
all services rendered by him or his deputies or as- 
sistants, a woman designated to act as matron, as re- 
quired by statute, is not entitled to be paid out of 
the county treasury.’? 

[§ 99] ce. Board of Prisoners.7? 
ute generally provides for compensation for the 
board of prisoners,‘* the allowance must be made in 
accordance with, and subject to, the limitations of the 
particular statutory 
pensation is a certain sum per day or week for each 
prisoner,‘® or whether it is the actual cost of the 


Where 


Where the stat- 


provision,’® whether such com- 


143 Ill. 321, 32 NE 196 [aff 34 Ill. A. 
346] (the employment by the sheriff — 
in good faith, with the knowledge of 
the supervisors, of a guard in an un- 
safe county jail, was held ratified by 
the payment for a time of such guard 
by the county board, although the 
sheriff Gid not obtain the advice of 
a judge before employing the guard 
as required by statute). 

{c] Where sheriff has custody of 
two prisoners from different counties,’ 
for safekeeping, the compensation is 
no greater than if they came from the 
same covnty. James v. Lincoln Coun- 
ty, 5 Nebr. 38. 

{d}] In New York the board of su- 
pervisors may, in a proper case, em- 
ploy assistance to care for prisoners 
requiring special care or assistance 
beyond that which the sheriff must 
by law render. Franklin County v. 
Henry, 148 NYS 627. 

71. Vinsant v. Auditor, 1 Bush 
(Ky.) 72 (it is the official duty of a 
jailer to keep prisoners safely with- 
out a guard; if the jailer be direct- 
ed by order of the court to summon 
a guard to assist him, it is this of- 
ficial duty to superintend the guard 
so summoned, and he cannot sum- 
mon himself, or be legally appointed 
by the court, to act as guard, and if 
he does so act, he is not entitled to 
compensation for his services). 

» Santa Barbara County v. Jans- 
sens, 177 Cal. 114, 169 P 1025, LRA 
1918C 558 (validity of subsequent 
statute providing for payment out 
of county treasury: of woman des- 
ignated to act as matron, not before 
the court). 

73. Right of de facto jailer to 
compensation see infra § 107. 

74 See statutory provisions. 

fa] Constitutional‘ty.—A law lim- 
iting the sum allowed a sheriff for 
boarding prisoners is not unconstitu- 
tional. Strine v. Northumberland 
County, 2 Walk. (Pa.) 198. 

75. See cases infra this note; 
notes 76, 78. 

[a] Exclusion of certain counties 
from the operation of the statute, 
whether expressly or by implica- 
tion, must be considered in making 
the allowance. Mays v. Phillips 
County, 168 Ark. 829, 274 SW 5, 279 
SW 366; McCormick y. Fayette Coun- 
ty, 150 Pa. 190, 24 A 667; McMillin’s 
Case, 38 Pa. Co. 398; Levan v. Car- 
bon County, t1 Pa.-Co. 315. 

76. Ark.—Mays v. Phillips Coun- 
ty, 168 Ark. 829, 274 SW 5, 279 SW 
366; Jefferson County v. Hudson, 22 
Ark. 595. 

Fla.——Hillsborough County vy. Jack- 
son, 58 Fla. 210, 50 S 423, 1388 AmSR 
110, 19 AnnCas 148. 

Ky.—Laurel County y. 
Ky. 208, 266 SW 1081. 

La.—Parker v. New Orleans, 
La. Ann. 43. 

Minn.-—Connelly vy. Dakota Coun- 
ty, 35 Minn, 365, 29 NW 1. 

Mont.—Lloyd v. Silver Bow Coun- 
ty, 7 Mont. 562, 19 P 217. 

S. C.—Gilreath v. Greenville Coun- 
ty, 63 S. C. 75, 40 SE 1028; Williams 


Swaner, 206 


15 
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board,’ or an amount to be determined by a board or 
court.‘* Where the statute makes the county liable 
for the maintenance of prisoners and requires the 
sheriff to board them, without fixing compensation, he 
is entitled to recover the actual cost of boarding 
them,*® but not for his personal services or for prof- 
its in his favor;*° and this is true, although the stat- 
ute provides that the allowances shall be within cer- 
An act increasing the “fees” of coun- 
ty officers a certain per cent does not increase the 
compensation allowed the sheriff for boarding prison- 
Where the statute fixes the amount to be al- 
lowed for boarding prisoners it cannot be changed, 
nor the sheriff deprived thereof, by the county com- 
If the circumstances are such that a 
prisoner in the custody of a sheriff cannot be confined 
in the jail, the county is liable for board and other 


tain limits.81 
ers.°? 


missioners.°3 


v. Kershaw County, 56 S. C. 400, 34 
SE 694, 

Tenn.—State v. Trotter, 142 Tenn. 
160, 218 SW 230. 

Wyo.—Albany County v. Boswell, 1 
Wyo. 292. 

[a] “Board of prisoners” (1) ina 
statute fixing the sheriff's fee there- 
for, refers only to meals or food, 
not room rent. Pacific Coal Co. v. 
Silver Bow County, 79 Mont. 323, 256 
P 386. (2) But it may include the 
cost of fuel for cooking food in or 
outside jail in computing expendi- 
tures for prisoners’ board. Pacific 
Coal Co. v. Silver Bow County, supra. 

[b] Fraction of day—(1) Not- 
withstanding the fiction that the law 
knows no fraction of a day, it has 
been held that, where the lawful 
charge for board is sixty cents a 
day, only twenty cents can be re- 
covered for one third of a day’s 
board. Pressley v. Marion County, 
80 Ind. 45; State v. Trotter, 142 Tenn. 
160, 218 SW 230. (2) In an earlier 
case the opinion was expressed that 
two days’ board could not be charged 
for a prisoner who was placed in 
jail a short time before midnight 
and discharged a short time after 
that hour. Indianapolis v. Parker, 
31 Ind. 230. 

[c] Number of prisoners.—Under 
Comp. St. § 1075, providing that the 
fees allowed the sheriff for the board 
of prisoners shall be, for five or un- 
der, one dollar per day for each pris- 
oner, and for over five, eighty cents 
per day each, the sheriff is entitled, 
when the number exceeds five, to re- 
ceive for the five prisoners one dol- 
lar a day each, and for the excess 
eighty cents each. Lloyd v. Silver 
Bow County, 7 Mont. 562, 19 P 217. 

[d] Statute as repeal of provi- 
sion for letting contracts.—Gen. St. 
(1906) § 4108, originally enacted in 
1881, fixing the fees of jailers for 
feeding prisoners, and authorizing 
county commissioners in certain cas- 
es to let contracts for feeding pris- 
oners, was repealed by § 976, orig- 
jnally enacted in 1897, which fixes the 
fees of sheriffs for feeding prisoners, 
and makes no mention of letting con- 
tracts therefor. Hillsborough Coun- 
ty v. Jackson, 58 Fla. 210, 50 S 423, 
138 AmSR 110, 19 AnnCas 148. 

77. Ala.—State v. Brewer, 59 Ala. 


0. 

Ida.—Mombert v. Bannock Coun- 
ty, 9 Ida. 470, 75 P 239. 

N. Y.—Peo. v. Livingston County, 
89 App. Div. 152, 85 NYS 284; Peo. 
v. Saratoga County, 45 App. Div. 42, 
60 NYS 1122. 

Oh.—Kohler v. Powell, 115 Oh. St. 
418, 154 NE 340. 

Wis.—Deissner v. Waukesha Coun- 
ty. 95 Wis. 588; 70 NW 668. 

78. Jasper County v. Persons, 155 
Ga. 277, 116 S 538; McShane v. Doug- 
las County, 96 Nebr. 664, 148 NW 569; 
Lancaster County v. Hoagland, 8 
Nebr. 36; Locke v. Belknap County, 
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71 N. H. 208, 51 A 914; Strine v. 
Northumberland County, 2 Walk. 
(Pa.) 198; In re Compensation fo1 
Boarding Prisoners, 20 Pa. Dist. 560; 
McNees vy. Armstrong County, 20 Pa. 
Co. H05: 

[a] County board should allow a 
reasonable compensation to the sher- 
iff for feeding prisoners confined in 
the county jail. McShane v. Doug- 
las County, 96 Nebr. 664, 148 NW 
569, 95 Nebr. 699, 146 NW 979. 

{b] County commissioners should 
allow the sheriff a sufficient amount 
for the diet of prisoners, that their 
strength and health should not suf- 
fer from insufficiency of food. Jas- 
per County v. Persons, 155 Ga. 277, 
116 SE 538. 

{c] Compensation for past serv- 
ices (1) may be included if no pre- 
vious order has been made. Strock 
v. Cumberland County, 176 Pa. 59, 34 
A 352. (2) Change of compensation 
see infra § 105. 

{d] Sheriff who has furnished no 
support for prisoners confined on 
criminal process is not entitled to 
“reasonable compensation” therefor. 
Locke v. Belknap County, 71 N. H. 
208, 51 A 914. 

79. Bell v. Fond du Lac County, 
53 Wis. 433, 10 NW 522. 

{a] Fixing cost in advance.—The 
county board cannot bind the sheriff 
by a resolution fixing beforehand the 
cost of such board. Bell v. Fond du 
Lac County, 53 Wis. 433, 10 NW 522. 

80. Doty v. Sauk County, 93 Wis. 
102, 67 SW 10; Bell v. Fond du Lac 
County, 53 Wis. 433, 10 NW 522. 

81. Kohler v. Powell, 115 Oh. St. 
418, 154 NE 340. 

fa] Difference between cost and 
prescribed minimum.—tThe — sheriff 
cannot appropriate the difference be- 
tween the minimum allowed by law 
for the feeding of prisoners and the 
actual cost thereof. Kohler v. Powell, 
115 Oh. St. 418, 154 NE 340. 

82. Feagin v. Comptroller, 42 Ala. 
516; Godshalk v. Northampton Coun- 
ty, 71 Pa. 324. 


83. Albany County v. Boswell, 1 
Wyo. 292. 
84. Miller v. Dickinson County, 68 


Iowa 102, 26 NW 31. 

[a] Rule applied where a _ pris- 
oner had been shot while resisting 
the officer arresting him, and his con- 
dition did not permit his confinement 
in jail. Miller v. Dickinson County, 
68 Iowa 102, 26 NW 81. 


85. See statutory provisions. 

86. Ala.—Malone Vv. Escambia 
County, 116 Ala. 214, 22 S 503. 

Ill—La Salle County v. Milligan, 


T4301: 82 NE 196 [aff 34-Tll. 
A. 346]. 

Kan.—Hendricks v. Chautauqua 
County, 35 Kan. 483, 11 P 450; Rob- 
erts v. Pottawatomie County, 10 Kan. 
29. 

Me.—Sawyer Vv. Androscoggin 
County, 116 Me. 408, 102 A 226. 

Mo.—Miller v. Douglas County, 204 
Mo. 194, 102 SW 996. 
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necessaries furnished him elsewhere.*4 

[§ 100] d. Medical Attendance. 
providing for medical attendance to prisoners, and 
compensation therefor,*® the general rule is that no 
allowance can be made except under the cireumstane- 
es and in the manner provided for by statute;%* but 
an exception to this rule has been recognized in the 
case of a physician employed in the case of an 
In the absence of a statutory provi- 
sion for medical attendance, it has been held that 
such attendance is a proper expense of imprison- 
ment;** but other cases hold that the employment 
of a physician by the sheriff*® or by jail inspectors®® 
does not impose liability on the county for services 
rendered by the physician, and that no payment can 
be made out of the county fund for nursing a pris- 
oner confined in a jail on a criminal charge. 


Under a statute 


N. H.—Perkins v. Grafton County, 
67.N. H. 282, 29 A 541. 

[a] For sheriff’s own personal at- 
tendance on sick prisoners he is not 
entitled to compensation. La Salle 
County v. ‘Milligan, 143: Ill. 321, 32 
NE 196 [aff 34 Ill. A. 346]. 

[b] County from which prisoner 
is removed (1) is directly liable toa 
physician who attended a prisoner at 
the request of the jailer of the coun- 
ty to which he was removed. Per- 
kins v. Grafton County, 67 N. H. 282, 
29 A 541. (2) But where the board 
of county commissioners has discre- - 
tionary power to allow compensation 
for medical attention furnished its 
prisoners, a county in whose jail 
prisoners of another county are con- 
fined is not entitled to recover of the 
latter county for attention to such 
prisoners. Smith County v. Osborne 
County, 29 Kan. 72. 

{c] In Mississippi Code (1892) 8 
4139; w'hich provides that the sher- 
iffs, with the concurrence of the cir- 
cuit judge or a justice of the peace, 
may procure medical aid for a pris- 
oner confined in jail, the cost to be 
paid by the county if the prisoner be 
unable to pay, has no application 
where a prisoner, shot by a deputy 
sheriff while attempting to escape, 
is carried to his mother’s house, and 
there treated by a physician procured 
by the sheriff at the suggestion of 
the circuit judge. Gray v. Coahoma 
County, 72 Miss. 303, 16 S 903. 

87. Lamar v. Pike County. 4 Ind. 
A. 191, 30 NW 912; Spicer v. William- 
on 191 N. C. 487, 1382 SE 291, 44 ALR 

80. 


88. Hart v. Howard County, 44 
Ark. 560. 
[a] Rule applied to county from 


which the prisoner has been carried. 
Hart v. Howard County, 44 Ark. 560. 

89. Mitchell v. Tallapoosa County, 
30 Ala. 130. 

fa] In Georgia (1) a county is 
not liable to a physician for medical 
services performed at the request of 
the sheriff. Nolan v. Cobb County, 
141 Ga. 385, 81 SE 124, 50 LRANS 
1223. (2) Necessary medical atten- 
tion rendered to a prisoner, however, 
is among the necessary jail fees, 
costs, etc., which, when incurred in 
behalf of a prisoner by a county to 
which a prisoner is sent, may be re- 
covered by it from the county where 
the crime was committed. Talbot 
County v. Mansfield, 115 Ga. 766, 42 
SE 72. 

90. Connell v. Davidson County, 2 
Head (Tenn.) 188. 

[a] Power “to make rules and 
regulations for the preservation of 
health and decorum of the prisoners” 
did not authorize jail inspectors to 
charge the county with physicians’ 
bills for medical attendance to the 
prisoners. Connell Vv. Davidson 
County, 2 Head (Tenn.) 188, 190. 

91. State v. Ohio County, 80 W. 
Va. 603, 92,SH: 7b. 
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[§ 101] e. Persons Confined under Civil Process.°? 
A statute providing that the county commissioners 
shall allow a jailer reasonable compensation for the 
support of prisoners confined on criminal process 
does not make the county lable for the board of 
prisoners confined on civil process;°? and a jailer 
is not bound to receive a poor prisoner in a eivil 
action and incur expenses of his support without 
some indemnity therefor.°* Where a tax collector 
commits a delinquent taxpayer to the county jail, the 
town whose selectman issued the tax warrant is not 
liable for his support while in jail in the absence of 
an agreement to pay for such support and in the ab- 
sence of statutory provision imposing such labil- 
ity;®® nor is the tax collector personally hable.®® 

{§ 102] f. Insane Prisoners.®? Since a court has 
no authority to commit an insane prisoner as such 
to a jail,°* the presumption is that he was committed 
as a prisoner for some offense,®® and, therefore, the 
sheriff is entitled to no extra compensation for his 
care,! irrespective of any promise by another person 
to compensate the sheriff.” 

[§ 103] g. Rooms Occupied by Jailer.2 The 
rooms occupied by the jailer, in pursuance of a stat- 
ute, constitute a part of the jail, for the mainte- 
nance of which the county is hable.* And where a 
sheriff is required by a resolution of the county board 
* to occupy rooms in the jail and to pay a certain sum, 
he is not liable to the county for any other claim for 
rent.® 

[§ 104] h. Federal Prisoners. The compensation 
for the support of federal prisoners in state or coun- 
ty prisons, being a matter of contract,’ may include 
not only the expense of feeding the prisoners,’ but a 
just charge for all other supplies and services inci- 
dent to maintaining and guarding them.’ Under a 
statute providing for a per diem allowance,® and an- 
other statute making it the duty of the sheriff to keep 
federal prisoners duly committed, provision being 
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made by the United States for the support of such 
prisoners,'® a sheriff is entitled to all of the money 
received for the support of federal prisoners,1! and 
the county is not entitled to any compensation for 
the use of the jail.12 But under a statute providing 
that a sheriff shall receive a specified salary as full 
compensation for the services required of him by 
law, or by virtue of his office,+* he is not entitled to 
retain any part of the amount paid him by the fed- 
eral government for the support of federal prison- 
ers.14 A statute, allowing a salary to the sheriff in 
full compensation for all his services and requiring 
him to pay over to the county all fees and charges 
received by him,*° applies to all moneys coming into 
the hands of the sheriff for the support of federal 
prisoners;*® and a sum paid in addition to the 
amount allowed for the care of the prisoners, to cov- 
er the individual liability of the sheriff for damages 
for keeping the prisoners in custody, belongs to the 
county and not to the sheriff,17 and the sheriff is 
not entitled to compensation even for extra services 
rendered such prisoners.1® Under statutes of the na- 
ture just referred to,!® and other provisions requiring 
an allowance to the sheriff of his necessary expenses 
in boarding prisoners,?° the expenses incurred for 
the feeding of federal prisoners are to be allowed 
in the same manner and at the same rates as those 
for prisoners committed by the state.?? 
[§ 105] 3. Change of Compensation.?2 The com- 
pensation allowed an officer for the boarding of pris- 
oners in jail has been held to be an emolument with- 
in the meaning of a constitutional provision pro- 
hibiting any change thereof during an officer’s term 
of office. 23 Such a constitutional provision is a lim- 
itation on the .power of the legislature alone, and 
does not prevent the court from making changes in 
the emoluments of the sheriff as authorized by the 
statute in force at the time of his election;?* more- 
over, such a constitutional provision does not prevent 


92. Paupers see Paupers §§ 262, 2. Gehrett v. Ferguson, 83 Ind. A. 15. See statutory provisions. 

963. 717, 149 NE 86. 16. Los Angeles County v. Cline, 
Under execution against person see [a] Reason assigned is that “it is} 185 Cal. 299, 197 P 67. 

Executions § 1150. a fundamental principle in law that L7ae. Kaine aC OUnER, v. Stringer, 130 
93. Spinney v. Seabrook, 79 N. H. | any promise by a third person to com- | Wash. 287, 227 P 17. 

34,104 A 248. pensate an officer for performing an 18. eo County v. Henry, 148 
94. Spinney v. Seabrook, supra. official duty for which the law fixes | NYS 627. 
fa] Remedy of jailer — Where a| his pay is without consideration and 19. See supra text and notes 15- 


jailer receives a prisoner on civil | is void.” Gehrett' v. Ferguson, 83 | 18. 
process and supports him in jail] Ind. A. 717, 149 NE 86, 87. 20. See supra § 99. ; 
without security for the prison 3. Use of jailer’s residence see su- 21. Los Angeles County v. Cline, 
charge or without aid from overseers | pra § 26. 185 Cal. 299. 197 P 67. 
of ..the » poor, - his; only remedy, is 4. Norton v. Simms, 85 Kan. 822, 22. Of officers generally see Offi- 
against the prisoner alone who is]118 P 1071. cers §§ 253-274. 
primarily liable. Spinney v. Sea+ 6: Ller? "vy, ‘Merrick’ “County,) 96 23. Bosworth vy. Ellison, 148 Ky. 
brook, 79. N. H. 34, 104 A 248. Nebr. 114, 147 NW 118. 708, 147 SW 400; Griffith v. Newark, 
95. Spinney v. Seabrook, supra.. 6. See supra § 8. 8 OhS&CP 326, 6 OhNP 521; Apple 
{a] Liability of town as creditor. 7. Los Angeles County v. Cline, |v. Crawford County, 105 Pa. 300, 51 
s—nderveubs sot.. (L901) .¢ 235. 8 12) 185" Cal. 299.197" P 6% AmR 205; Levan v. Carbon County, 
providing that the person at whose 8 Los Angeles County v.. Cline, | 11 Pa. Co. 315. Compare Dane xv. 
suit a person iS committed to jail on | supra. Smith, 54 Ala. 47, 49 (holding that 
-eivil process except for trespass, [a]. Accounting for money re-|an allowance per diem for victualing 
tort, or bastardy, shall give a bond ceived and expended.—Los Angeles |a prisoner in jail can in no just sense 
to the -jailer to pay prison charges, | County v. Cline, 185 Cal. 229, 197 P|be called ‘‘compensation established 
and neither § 11 nor § 12 making such | 67. See also infra § 114. by law’’). 


person directly liable, a town causing 
the arrest of a delinquent taxpayer 
is liable for his support, if at all, 
only upon a bond. Spinney v. Sea- 
brook, 79 N. H. 34, 104 A 248, 

96. Spinney v. Seabrook, supra. 

97. Custody and support of luna- 
tics generally see Insane Persons § 
677 et seq. 

98. Carroll 
101 Ind. 53. 

Disposal of insane persons convict- 
ed of crime see Criminal Law §8§ 3035-— 
3038, 2144-3146. 

99. Carroll 
101 Ind. 53. 

1.. Carroll County v. Gresham, su- 
pra. 


County v. Gresham, 


County v. Gresham, 


9. See statutory provisions; and 
supra § 99. 

10. See supra § 8. 

11. Majors v. Lewis, ete., 
ty, 60 Mont. 608, 201 P 268. 

[a] Although contract was made 
with county, funds received inured to 
the benefit of the sheriff. Majors v. 
Lewis, etc., County, 60 Mont. 608, 201 
P 268. 

12. Majors v. Lewis, ete., County, 
supra. 

13. See statutory provisions. 

14. Adams v. Maricopa County, 16 
Ariz. 418, 145 P 884. See Avery Vv. 
Pima County, Ve ARize26) OO Pane 
(under former statute the rule was 
in effect the same). 


Coun- 


[a] Appointee as county jailer for 
unexpired term was not entitled to 
the increased compensation provided 
by L. (1910) ¢ 61 for the keeping and 
dieting of prisoners. Bosworth v. 
Ellison, 148 Ky. 708, 147 SW 400. 

24.. McCormick v. Fayette Coun- 
ty, 150 Pa. 190, 24 A 667 [dist Strock 
v. Cumberland County, 176 Pa. 59, 34 
A 352]. But see Levan vy. Carbon 
County, cia Couslio. 

[a] Change of compensation for 
past services.—Where the compensa- 
tion for boarding prisoners has been 
by a previous order, under which the 
services have been rendered, it can- 
not be increased for the same sery- 
ices by a subsequent order. Strock v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the legislature from changing the method of punish- 
ing criminals, although it indirectly affects the jail- 
er’s fees.25> Where an officer, required to furnish the 
food of prisoners, can only be reimbursed for the ac- 
tual cost thereof,?® the fluctuating cost from time 
to time is not within a prohibition against the change 
of the salary of an officer during his term of office.27 
Under a statute reducing the compensation of sher- 
iffs for boarding prisoners in jail, but declaring that 
it shall not apply to any sheriff in office at the time 
of the adoption of the constitution then in force, but 
shall be in operation after the expiration of the terms 
of such sheriffs, a sheriff who has been appointed 
since the passage of the act, to fill the unexpired term 
of one who was in office at the time of its passage, 
cannot claim the benefit of the proviso.28 Some con- 
stitutions*® provide that their inhibition against in- 
creasing or decreasing compensation of public officers 
during their term of office shall not prevent the leg- 
islature from increasing or diminishing the allow- 
ance to sheriffs or other officers for feeding, trans- 
ferring, or guarding prisoners. 

[§ 106] 4. Persons Entitled—a. In General. The 
sheriff, and not his deputy or jailer, is entitled to re- 
ceive and collect the fees and other compensation 
for services as jailer, and for boarding and guarding 
prisoners in the jail,®° although under some statutes 
the sheriff is not so entitled where the duties of jail- 
er are performed by some one other than himself.*+ 
Where, by law, an allowance is made to a sheriff for 
the maintenance and care of prisoners, an individual 
who furnishes such care and maintenance must look 
to the sheriff for his pay, and not to the county.®? 
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A statute relating to the fees of a county jailer does 
not apply to a chief of police who performs the duties 
of city jailer.*3 

[§ 107] b. De Facto Jailer. It has been held 
that one who acts as jailer under color of title is 
entitled to the amount allowed him by the court for 
boarding prisoners,?* although he might not be en- 
titled to fees for committing and releasing prison- 
ers.2° 

{§ 108] 5. Forfeiture of Compensation. Where, 
through negligence or misconduct, persons employed 
to guard prisoners have allowed them to escape, they 
are not entitled to full compensation,?7 and it has 
also been held that a jailer who allows prisoners to 
escape forfeits his fees for keeping them.?§ 

[§ 109] B. Who Liable?°—1. United States. The 
United States by force of statute being liable for 
the expense of confining’ persons arrested or com- 
mitted under its laws,*® it is liable for the mainte- 
nance of persons committed for contempt;*! and 
hence where a bankrupt is committed for contempt, 
his creditors are not liable for his maintenance.*? 

[§ 110] 2. State, County, Town, or Other Munici- 
pality—a. In General. The statutes usually impose 
the liability for the maintenance of prisons and the 
care of prisoners, according to the circumstances, up- 
on the state,*® county,** town,*® city,#® or other 
municipality.*7 

State. A state is liable for jail fees or other pris- 
on expenses only when such liability is imposed by 
statute.t* In no case can the state be made liable 
for expenses connected with jails merely by implica- | 
tion.*® 


Cum perland County, 176 Pa. 59, 34 A 
352. 


25. Duff v. Mosley, 169 Ky. 61, 
183 SW 231. See McDaniel v. Arm- 
strong, 21 Del. 240, 59 A 865 (where 
the Workhouse Act, having been 
passed prior to plaintiff’s election as 
sheriff, constituted notice to the sher- 
iff that as soon as the workhouse was 
completed the prisoners would be tak- 
en from his custody, and that he 
would no longer receive the profits 
from boarding them, there was no 
violation, as to plaintiff, of a con- 
stitutional provision that no law 
shall extend the salary or emolu- 
ments of an officer after his election 
or appointment). 

{a] Although by prior law jail- 
ers were given custody of convicted 
prisoners, and although their com- 
pensaticn depends upon the fees for 
boarding and keeping such prisoners 
allowed by law, -a jailer cannot com- 
plain that the change in the law de- 
prived him of compensation, the scale 
of his fees not being changed, and 
the legislature having the right to 


control dispositions of prisoners. 
py v. Mosley, 169 Ky. 61, 183 SW 
ahs 

26. See supra § 99. 


_ 27. Shirk v. Massac County, 216 
DIS “AN 554. 

28. Ex p. Mason, 55 Ala. 262 (con- 
struing Sess. Acts [1876-1877] p 65). 

29. See constitutional provisions. 

[a] Allowance within provision.— 
Fees for guarding in the county jail 
prisoners convicted in the inferior 
criminal court of Mobile are allow- 
ances within such a provision in the 
Alabama constitution of 1901. Stone 
v. State, 197 Ala. 293, 72 S 536. 

30. Union County v. Patton, 63 
Ill. 458; Atchison County v. Tom- 
linson, 9 Kan. 167. 

[a] Mere keeper of a jail cannot 
recover of the county the fees of the 
sheriff for keeping, dieting, and dis- 
charging priseners. Union County v. 
Patton, 68 Ill. 458. 

[b] In Montana, where the county 


refuses to pay the salary of the nec- 
essary persons employed by the 
sheriff to guard his prisoners, the 
sheriff may pay them, and recover the 
amount from the county as money 
paid for its benefit. Lloyd v. Silver 
Bow County, 15 Mont. 433, 39 P 457. 


on Moutier v. Stumpe, 39 Mo. A. 
161. 
[a] In Nebraska (1) where a per- 


son appointed by the sheriff, and not 
the sheriff, performs the duties of 
jailer, and receives all his compensa- 
tion from the county, the sheriff is 
not entitled to fees as jailer under 
Comp. St. (1907) e 28 § 5, authorizing 
allowance of fees to the sheriff as 
jailer. McFadden v. Cedar County, 
95 Nebr. 318, 145 NW 639; Dunkel v. 
Hall County, 89 Nebr. 585, 131 NW 
973. (2) Where a county board em- 
ployed and paid one as jailer, with 
the knowledge and consent of the 
sheriff, who permits such employee to 
have the keys and to perform the 
duties of a jailer, the sheriff cannot 
recover the statutory jailer fee. Dor- 
cey v. Thurston County, 103 Nebr. 43, 
170 NW 499. (3) Prior to 1907 it was 
held that the specific fees provided for 
in Comp. St. (1901) e 28 § 5 pertained 
to the office of sheriff, and the sheriff 
was entitled to them whether they 
were earned by himself or his deputy. 
Dakota County v. Borowsky, 67 Nebr. 
317, 98 NW 686. 

32. Mombert v. Bannock County, 9 
Idat 1470)" 7b) Bs 23895) Hendricks Vv: 
Chautauqua County, 35 Kan. 483, 11 
P 450. 

33. Corbin v. Dawis, 193 Ky. 391, 
236 SW 564 (Ky. St. § 3506, providing 
that chief of police of cities of the 
fourth class shall execute all proc- 
esses, orders, and judgments of the 
city court and be entitled to the same 
compensation to which the sheriff is 
entitled for like services, applies only 
to fees for executing processes, or- 
ders, and judgments of the city court, 
and does not permit the chief of police 
to collect fees allowed to a county 
jailer for dieting prisoners under § 
1730, as amended by Act [1910] c 61). 


34 Compensation of de facto of- 
ficers generally see Officers § 377. 
35. Atchison v. Lucas, 83. Ky. 451: 
36. Atchison v. Lucas, supra. 
37. Judge Hickman County Ct. v: 
Moore, 2 Bush (Ky.) 108. ‘ 
38. - Saxon v. Boyce, 17 S. Ci L. 66; 
pcan seg) v. State, 8 Yerg. (Tenn.) 
ilk 
39. Confinement: 
areas a proceeding see Bastards 
TD. 
Ryasestl Caren eoe see Executions § 
LES 0: 
40. USCA tit 18 §§° 692, 701, 703: 
See also supra §§ 8, 104 


41. In re Lenka, 295 Fed. 570. 
42. In re Lenka, supra. i 
[a] Payments voluntarily made 


for the maintenance of a bankrupt 
committed for contempt cannot be re- 


coveréd. In re Lenka, 295 Fed. 570. 

43. See statutory provisions; and 
infra text and note 48. ; 

44. See statutory provisions; and 
infra text and notes 50-54. . 

45. See statutory provisions; and 
infra text and notes 55-59. 

46. See statutory provisions; and 
infra text and notes 55-59. 

47. See statutory provisions. 

48. See States [36 Cyc 887]. See 
also Costs § 815 et seq. 

{a] In Tennessee, under Acts 


(1827) ¢ 36, providing that, in crim- 
inal cases above the grade of petit 
larceny originating in .the circuit 
court, the costs shall be paid out of 
the state treasury in case of acquit- 
tal or in case of conviction if defend- 
ant is insolvent, where defendant, 
committed for an offense within the 
class named, was discharged on 
habeas corpus before trial, the jailer’s 
fees were held payable out of the state 
treasury. State v. Shropshire, 4 
Yerg. 52: : 

49. Orleans County v. State Audi- 
tor, 65 Vt. 492, 27 A 197 (the provi- 
sion of Acts [1882] No. 100, that “all 
other expenses connected with the 
courts” should be paid by the state, 
did not apply to expenses connected 
with jails). 
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County. Under statutes imposing on counties lia- 
bility for the eare of prisoners,°®® the liability of a 
county is controlled by, and is subject to, the restric- 
A county is gen- 
erally lable for the care and maintenance of its 
own prisons and of prisoners confined therein for 
offenses committed within the county.°? 
is also liable, in some jurisdictions, to the sheriff for 
the board of prisoners committed under authority of 
a statute, in pursuance of a city, village, or town 
Where a county prisoner suffering 


tions of the particular statute.®? 


ordinanee.°? 


50. See statutory provisions. 

51. See cases infra this note. 

[a] In Arkansas (1) the charge 
imposed upon the counties by 
Acts (1921) p 50, providing that for 
each condemned prisoner brought to 
the state penitentiary for confinement 
in the death chamber and electrocu- 
tion the county sending such person 
shall pay one dollar per day for each 
day. of confinement and twenty-five 
dollars for the electrocution, is not an 
expense of maintaining the state peni- 
tentiary, which cannot be legally im- 
posed on the counties. Phillips Coun- 
ty v. Arkansas State Penitentiary, 156 
Ark. 604, 247 SW 80, 248 SW 11. (2) 
Such statute is not an evasion of the 
jurisdiction of the county court in 
fixing the amount to be paid by the 
county as the expense of keeping 
convicts and carrying out the sen- 
tence of the court. Phillips County 
v. Arkansas State Penitentiary, supra. 
(3) Under the statute conferring on 
the commissioners of the penitentiary 
the “management and operation of 
the penitentiary,” they could sue a 
county for the collection of moneys 
due under it. Phillips County v. Ar- 
kansas State Penitentiary, supra. 

{b] In Mississippi, in case of an 
appeal in forma pauperis by defend- 
ant sentenced to life imprisonment, 
where no bond is given for mainten- 
ance in jail on procuring a stay, as 
required by Code (1880) § 2335, the 
sheriff, after refusal to deliver the 
prisoner to the penitentiary authori- 
ties for incarceration, cannot recover 
from the county the jail fees accru- 
ing after such refusal and pending 
the appeal. Warren County v. Wor- 
rell, 67 Miss. 154. 6 S 629. 

{c] In Nebraska, where a prisoner 
is convicted of a felony, and the judg- 
ment is suspended by the supreme 
court, and he is remanded to the cus- 
tody of the sheriff of the county in 
which the offense was claimed to have 
been committed, and the conviction 
is reversed, and at a new trial defend- 
ant is acquitted, the county, and not 
the state, must pay the cost of keep- 
ing the prisoner between his first con- 
viction and his final acquittal, under 
Code Cr. Proc. § 380. Brown County 
v. Lampert, 76 Nebr. 536, 107 NW 746. 
, {d] In New Mexico, where pend- 
ing appeal from conviction of felony, 
a prisoner is confined in the peniten- 
tiary, the county is liable for the ex- 
pense of maintenance, under L. (1919) 
ce 92, although the district court inad- 
vertently committed the prisoner un- 
der the sentence appealed from in- 
stead of ordering his removal for 
safe-keeping, and although the pris- 
oner was required to perform labor 
as a convict. State v. Colfax County, 
267, PS 72: 

{e] In Pennsylvania.—(1) The ex- 
penses of keeping convicts in the 
penitentiaries, which are to be borne 
by the counties in which they are con- 
victed, under Act April 23, 1829 (P. 
Lisp. 341 )i§ 9s eActsFebr! 27,1833 (PB. LA 
p 55) § 5, include expenses for the re- 
pairing of buildings, roads, sidewalks, 
and machinery. In re Western Peni- 
tentiary, 42 Pa. Co. 193. (2) Under 
the statute which provides for the ap- 
pointment of parole officers, requiring 
that their salaries and expenses be 
paid out of the appropriations to the 
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penitentiaries with which they are 
connected, such salary and expenses 
cannot be paid out of the ‘general 
maintenance account” relating to the 
expenses of keeping convicts, which, 
under existing legislation, are borne 
by the respective counties in which 
the convictions are had. In re Peni- 
tentiary Salaries, 36 Pa. Co. 403. (3) 
The statute making the county liable 
to a municipality for the use of its 
jail for the detention of prisoners by 
sheriffs and other officers authorized 
by the laws of the commonwealth to 
make arrests (Act April 28, 1909 [P. 
L. p 141]) has reference to prisoners 
detained for violations of statutes 
and not to prisoners charged with vio- 
lating city ordinances. McKeesport 
vy. Allegheny County, 21 Pa. Dist. 326. 

52. Cal.—Fulkerth v. Stanislaus 
County, 67 ‘Cal.°334,. 7 PeT54. 

Ill.—La Salle County v. Milligan, 
143 Ill. 321, 32 NE 196 [aff 34 Ill. A. 
Baer Scott County v. Drake, 71 Ill. A. 


Ind.—McKee v. Tippecanoe County, 
6 Ind. A. 700, 33 NE 251; Hawthorn 
v. Randolph County, 5 Ind. A. 280, 30 
NE 16, 31 NE 1124. 

Kan.—Hendricks vy. Chautauqua 
County, 35 Kan. 483, 11 P 450. 

Mass.—Adams v. Hampden County, 
13 Gray 439. 

Mo.—Ransom y. Gentry County, 48 
Mo. 341. 

Mont.—Lloyd v. Silver Bow County, 
15 Mont. 433, 39 P 457. 

Nebr.—Gage County v. Kyd, 38 
Nebr. 164, 56 NW 964. 

N. Y.—St. Agnes Training School 
for Girls v. Hrie County, 68 Misc. 648, 
124 NYS 984. 

Or.—Keliy v. Multnomah County, 
18 Or.-356, 22.P 1110. 

Pa.-—Boland v. Luzerne County, 186 
Pa. 68, 40 A 156. 

Tex.—Galveston County v. Ducie, 
91 Tex. 665, 45 SW 798. 

Utah.—Taylor v. Salt Lake County 
Ct., 2 Utah 405. 

[a] Disorderly person being quasi 
criminal, his support, when he is 
committed to jail, is to be provided 
for by the county. St. Agnes Train- 
ing School for Girls v. Erie County, 
68 Misc. 648, 124 NYS 984. 

{b] Prisoners in house of correc- 
tion.—In Michigan Wayne County is 
liable for the support of its prisoners 
sentenced to the Detroit house of cor- 
rection, as required by statute, al- 
though no contract has been made for 
their support, since the statute does 
not require such contract. Detroit v. 
Wayne County, 43 Mich. 169, 5 NW 77. 

[c] Im Tennessee, since Shannon 
Code § 7370 requires the sheriff, as 
custodian of the jail, to receive all 
prisoners committed by authority of 
law, he is entitled to compensation 
from the county for the board of pris- 
oners sentenced by a justice to labor 
in the workhouse-during the time they 
are kept in the jail from the time of 
their sentence until removed to the 
workhouse by ‘the superintendent, 
commitments having been issued by 
the justice to the sheriff to take 
charge of the prisoners during such 
time, the justice not being required to 
take them to the workhouse. Knox 
County v. Fox, 107 Tenn. 724, 65 SW 
404, 


53. Douglas County v. Coburn, 34 
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from contagious disease has been removed to a pest- 
house or other place, rent of such place is a proper 
charge against the county.>4 

Town, city, or other municipality. In the absence 
of statute a town or city is not liable for the support 
of its prisoners in the county jail,®> but by force of 
statute®® cities or towns, for a violation of whose or- 
dinances prisoners are confined in the county jail, 
may become liable for the support of such prisoners 
either directly to the sheriff or jailer®’ or by way of 


Nebr. 351, 51 NW 965; Peo. v. Co- 
lumbia County, 67 N. Y. 330 [rev 8 
Hun 275]; Peo. y. Livingston County, 
89 App. Div. 152, 85 NYS 284; Nickell 
v. Waukesha County, 62 Wis. 469, 22 
NW 737. 

Reimbursement from municipality 
see infra text and note 58. 

54. Matter of Boyce, 43 Misc. 297, 
88 NYS 841. 

55. Norwich v. Hyde, 7 Conn. 529; 
Adams v. Wiscasset, 5 Mass. 328. 

56. See statutory provisions. 

fa] In Kentucky (1) under St. 
(1899) § 17380, fixing the liability of a 
city for the keep of prisoners confined 
for a breach of its by-laws or ordi- 
nances, and for the violation of a 
statute where the city gets the benefit 
of a fine, and § 3155, providing that 
all fines and penalties collected in a 
police court shall be for the benefit 
of the city, a city is liable for the 
keep of all prisoners convicted in the 
police court where a fine is imposed 
and the prisoners are sent to the 
county jail, although § 3151 forbids 
prisoners, for whose maintenance the 
city would be liable, from being con- 
fined except in the city workhouse. 
A county jailer cannot refuse to re- 
ceive prisoners committed to his cus- 
tody by a judgment of the police 
court of a city, where the court had 
jurisdiction to try the offense of the 
person charged therewith, although 
the commitment should have been to 
the city workhouse. Lexington v. 
Gentry, 116 Ky: 528, 76 SW 404, 25 
KyL 738. (2) Under § 1730'a eity is 
not liable to the sheriff of the county 
for the keep of prisoners committed 
to his care either for appearance or 
under sentence, where a fine consti- 
tutes no part of the punishment. 
Lexington v. Gentry, supra. (3) Un- 
der St. §§ 1730, 3155, the city, and not 
the county, is liable for the county 
jailer’s fees for commitment, dieting, 
and the release of Prohibition Law 
violators committed to him by the 
police court. of a second-class city. 
Gott v. McCracken County, 208 Ky. 
622, 271 SW 686. (4) In view of St. 
§§ 17380, 3151, 3155, the county jailer 
cannot recover from a _ second-class 
city fees lust by commitment to the 
city jail of persons convicted in a 
police court of violating the Prohibi- 
tion Law (Acts [1922] c¢ 33 [St. § 
2554a et seq]), the provision of St. 
§ 2554a2, for imprisonment in the 
county jail, being merely directory. 
our v. Paducah, 208 Ky. 623, 271 SW 
VOD, 

57. Tippecanoe County v. Chissom, 
7 Ind. 688; Indianapolis v. ‘Woessner, 
54 Ind. A. 552, 103 NE 368; Kokomo 
v. Harness, 35 Ind. A. 384, 74 NE 270; 
Mussina v. County, 17 Pa. Dist. 1093; 
Manifold _v. York, 15 Pa. Dist. 101. 
But see Burton vy. Erie County, 206 
Pa. 570, 56 A 40 (decided before Act 
March 28, 1905 [P. L. p 61], and hold- 
ing that, under the laws in force at 
that time, the county of Frie was 
bound to pay the sheriff for the board 
of prisoners committed to the coun- 
ty jail by the mayor and aldermen of 
the city of Erie for violation of city 
ordinances). 

{a] Demand.—Since the metropoli- 
tan police law (Acts [1897] p 93 ¢ 59, 
as amended by Acts [1901] p 23 ¢ 18), 
requiring cities to provide food for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a 


reimbursement or compensation to the county.®® In 
the absence of a statute, charter provision, or ordi- 
nance, a city is not liable to the keeper of its jail 
for the support of prisoners charged with violations 
of its ordinances.*® 

In England, by an early statute, the expense of 
supporting prisoners in the common jails was made a 
charge upon the respective shires.°° At present, un- 
der the Prison Act of 1877, the expenses ineurred in 
respect of the prisons, to which the act applies, and 
of the prisoners therein, are no longer chargeable to 
the county, but are to be defrayed out of moneys 
provided for that purpose by parliament.®! 

[§ 111] b. As between Counties or Towns.°? If 
by reason of a change of venue, or because of the 
want of a jail or its insufficiency, a prisoner from 
one county is confined in the jail of another county, 


the former county is either directly liable to the : 


sheriff or jailer or other person entitled thereto for 
the maintenance and guarding of prisoners,*? or else 
must reimburse the latter county for its payment 
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prisoners coming from different counties for safe- 
keeping should be shared by the several counties.®* 

Liability as between towns depends upon the stat- 
utes in the particular state,®® the town in which the 
jail: is located being generally liable to the keeper, 
with the right to recover from the town from which 
the prisoner was sent, or in which he had his settle- 
ment or domicile.®7 

[§ 112] 3. Liability of Prisoner.°® An action 
cannot be maintained against a prisoner to recover 
the price of his board,®® although the prisoner re- 
quested it to be furnished,’ for it is the duty of the 
prison authorities to furnish such food. Neither can 
a Sheriff recover compensation for the care of an in- 
mate from his estate after his death,’! irrespective of 
anything said by his children or guardian.72 Ex- 
penses of a guard must be paid by the proper public 
authorities,** and not by the prisoners who were 
guarded.** Where a prisoner who has been removed 
to a hospital has paid the expense for medical serv- 
ice, he cannot have it deducted from the amount of 


for such expenses.*+ 


persons detained in a station house 
when the same is deemed necessary 
by the officer in charge, creates an 
implied contract on the part of the 
city to reimburse a sheriff who boards 
prisoners committed by the city to 
the county jail to await trial, and 
makes it the legal duty of the city 
to pay for such board, no demand is 
necessary on the part of the sheriff 
as a condition-precedent to suing the 
eity for the value of the board fur- 
nished by him. Kokomo vy. Harness, 
35 Ind. A. 384, 74 NE 270. 

[b] In New Hampshire (1) Gen. 
L. c 268 § 11, making the town liable 
for prison charges in case of the 
prisoner’s inability, where he was 
convicted of an offense against the 
police of a town or against any by- 
law, applies under like circumstances 
to prisoners from cities. Strafford 
County v. Dover, 61 N. H. 617. (2) 
Under former statutes towns and 
cities were liable for prisoners com- 
mitted to jail for violations of the 
police law and of ordinances passed 
by virtue of the powers ordinarily 
vested in police officers. Strafford 
County v. Somersworth, 38 N. H. 21; 
Merrimack County v. Concord, 30 N. 
eirzoo- 

58. Sonoma County v. Santa Rosa, 
102 Cal. 426, 36 P 810; Douglas Coun- 
ty v. Coburn, 34 Nebr. 351, 51 NW 
965; Waukesha County v. Waukesha, 
78 Wis. 434, 47 NW 831; ‘Nickell v. 
Waukesha County, 62 Wis. 469, 22 
NW 737; Wentworth County v. Ham- 
ilton, 34 U. C. Q. B. (Ont.) 585. 

[a] Authority to commit.—Under 
Pen. Code § 1611, providing that the 
sheriff must receive all persons com- 
mitted to jail by competent authority, 
it is immaterial, to the liability of 
the city to the county for board of 
prisoners, that the city recorder had 
no authprity to commit prisoners con- 
victed by him to the county jail, if he 
had jurisdiction to convict them. So- 
noma County v. Santa Rosa, 102 Cal. 
426, 36 P 810. 

59. Richmond v. Epps, 98 Va. 233, 
35 SE 728. 

[a] Statute construed.—Code § 
3532, fixing the fees a jailer is en- 
titled to for receiving and supporting 
prisoners, applies only to payments 
out of the state treasury for receiv- 
ing and supporting prisoners charged 
with crime, and not to payments out 
of a city’s treasury to the keeper of 
the city jail for receiving and sup- 
porting prisoners charged with viola- 
tion of its ordinances. Richmond v. 
Epps, 98 Va, 233, 35 SE 723. 

60. St. 14 Bliz. ¢ 5. 

61. See Middlesex County v. Reg., 
9 App. Cas. 757; Mews v. Reg., 8 App. 
Cas. 339; Mullins v. Surrey County 


The cost of special guards for 


Treasurer, 7 | App: Cas. 1; Prison 
Comrs. v. Liverpool, 5 Q. B. D. 332. 

62. Siability for medical expenses 
see supra § 100. : 

63. Ark.—Hart v. Howard County, 
44 Ark. 560. 

Vert wae ey v. Vigo County, 1 Ind. 
' Minn.—Daniels v. Polk County, 117 
Minn. 1, 134 NW 290. v 

N. H.—Perkins v. Grafton County, 
67 N. Hi. 282, 29 A 541, 

Tex.—Gates v. Johnson County, 36 
Tex. 144; White v. Mason County, 7 
Tex. Civ. A. 441, 26 SW 1007. 

[a] Apprehended and jailed in, an- 
other county.—By Code Cr. Proc. art 


1094, a county is liable for the expen- | 


ses of keeping prisoners confined in 
its jail, except those brought from 
another county for safe-keeping, or 
on habeas corpus, or change of venue, 
in which cases the county from which 
the prisoner is brought is liable; and 
hence a county where an offense was 
committed is not liable for the ex- 
penses of keeping the offender in an- 
other county where he was appre- 
hended. 
ty, 21 Tex. Civ. A. 453, 51 SW 526. 

[b] Commitment to jail in coun- 
ty of another circuit.—Mansfield Dig. 
art 3890, authorizing a sheriff to com- 
mit a prisoner in his custody to the 
jail of some other county in the same 
circuit when the jail of his county is 
unsafe, is directory; and if the pris- 
oner is committed to a jail in an- 
other circuit the county from which 
he is carried is liable for his expenses 
there, including necessary medical at- 
tention, to the same extent as if he 
were committed to a jail in the same 
circuit. Hart v. Howard County, 44 
Ark. 560. 

[ec] Where prisoners were sent by 
military officers under the reconstruc- 
tion laws from one county to be con- 
fined in the jail of another, the jailer 
having custody could recover for their 
support from the county from which 
they were sent, the same as he could 
have done had the commitment been 
under civil authority. 
son County, 36 Tex. 144. 

{d] In Missouri (1) where a pris- 
oner is committed to the jail of an- 
other county for safe-keeping, the 
latter county is not liable to the 
sheriff for expenses incurred in keep- 
ing the prisoner. Perry County v. 
Logan, 4 Mo. 434. (2) Where a pris- 
oner was conveyed to another county 
on a change of venue, the latter coun- 
ty was held liable for the expense of 
a guard employed for the safe-keep- 
ing of the prisoner. Berry v. St. 
Francois County, 9 Mo. 360. (3) 
Where a prisoner indicted for a felony 
in one county is removed by change 


McConnell v. Coleman Coun-_ 


Gates v. John-, 


the fine imposed.on him on the ground of his igno- 


of venue to another, not provided with 
a sufficient jail, the former county is 
not liable for the expenses of guard- 
ing the prisoner in the latter, when 
the cost arose from a failure of the 
county to provide such jail; and the 
county failing to provide the jail 
must bear the expense. Ransom yv. 
Gentry County, 48 Mo. 341. 

64. Colo.—Montezuma County v. 
San Miguel County, 3 Colo. A. 137, 
32 P 346. 

Ga.—Talbot County v. Mansfield, 
115 Ga. 766, 42 SH 72. } 

Ilowa.—Wapello County v. Monroe 
County, 39 Iowa 349. 

Kan.—Finney County v. Gray Coun- 
ty, 8 Kan. A. 745, 54 P 1100. 

Md.—Baltimore v. Howard County, 
61 Md. 326. 

Wis.—Portage County v. Waupaca 
County, 15 Wis. 861. 

fa] Amount of recovery.— When 
the county of W received into its jail 
for safe-keeping certain prisoners of 
the county of M, paying its sheriff 
more than the statutory compensa- 
tion for dieting, it was held, in an ac- 
tion by the former to recover of the 
latter the amount so paid, that the re- 
covery should be limited to the 
amount fixed by law. Wapello Coun- 
ty v. Monroe County, 39 Iowa 349. 

[b] In Louisiana a parish has no 
right to charge for the mere use of 
its jail to incarcerate prisoners sent 
from an adjacent parish under an 
order of the district judge, issued 
under Rev. St. § 2839, where it has, 
through its authorized agent, given 
consent to the use, and has acquiesced 
by that consent in the execution of 
the order. Caddo Parish v. Bossier 
Parish, 42 La. Ann. 939, 8 S 533. 

65. James v. Lincoln County, 5 
Nebr. 388. 

66. See statutory provisions. 

67. Sayward v. Alfred, 5 Mass. 244; 
Doggett v. Dedham, 2 Mass. 564. 

[a] In Connecticut the town in 
which the jail is located is not liable 
to the keeper for the support of a 
prisoner committed by a justice of 
the peace in another town for the 
nonpayment of a fine. It seems. that 
the town wherein the conviction was 
had is liable. Tyler v. Brooklyn, 5 
Conn. 185. 

68. Prisoners under execution see 
Executions § 1150. 

69. Washburn v. Belknap, 3 Conn. 
502. 

70. Washburn v. Belknap, supra. 

71. Gehrett v. Ferguson, 83 Ind. A. 
717, 149 NE 86. 

72. Gehrett v. Ferguson, supra. 

73. . Peters v. State, 9 Ga. 109. 

Persons liable see supra §§ 109-111. 
See also supra § 23. 

74. Peters v. State, 9 Ga. 109. 


368 [50 C.J.] 


rance of the county’s liability.75 

[§ 113] C. Allowance and Payment.7® Claims for 
allowances for the care and maintenance of prisoners 
should be presented in the form and manner pre- 
scribed by law.77 Although the keeping of an account 
and its presentation as required by statute may not be 
a condition precedent to the allowance of a eclaim,’® 
if sustained by satisfactory evidence,’® yet on a fail- 
ure to do so the sheriff can recover from the county 
only such expenses as he is able to show by clear and 
statisfactory evidence that he actually incurred, and 
only such as are reasonable.8° Where the sheriff has 
furnished the itemized statement required by stat- 
ute for feeding prisoners, the state auditor cannot 
refuse to issue a warrant to cover the bill because the 
sheriff failed to furnish the state prison inspector a 
daily ration sheet required by a rule of the inspec- 
tor, although the inspector is authorized to super- 
vise the feeding of prisoners and to make lawful 
rules and regulations relating thereto.*? Where 
there is no statute on the subject, reasonable charges 
may be allowed if it has been an established custom,*? 
and such charges may continue to be allowed until 
the sheriff has notice.8* By its acts a board may 
ratify the doings of a sheriff in good faith and he- 
come bound to pay therefor,*® as where the board 
for a time pays for the guard of prisoners.*® 

Preference. Ordinarily the sheriff has no pref- 
erence over other creditors of the county in the pay- 
ment of claims for boarding prisoners and transport- 


75. Com. v. Morse, 9 Pa. Dist. & 83. 
Co. 41, 84, 
76. Cross references: 85. 
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State v. Ogle, 7 Del. 503. 
State v. Ogle, supra. 
La Salle County y. Milligan, 
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ing them to the penitentiary.’7 

Time. The duty of fixing the fees of a sheriff for 
boarding prisoners, imposed by statute on a county 
court, should be performed at the time designated.** 

Conclusiveness of allowance. Where the allow- 
ance is in the discretion of a board or court, its de- 
termination in some jurisdictions is regarded as con- 
clusive,*® but in other jurisdictions such determina- 
tion 1s regarded merely as the exercise of a sound le- 
gal diseretion®® which is conclusive only in the ab- 
sence of a showing that the discretion has been 
abused.®! The determination of such board is not 
conclusive where it is subject to review by appeal?” 
or otherwise.?* 

Certiorari to order making allowance. The return 
of a board of supervisors to a writ of certiorari to 
review its decision reducing the sheriff’s charges for 
board in his account against the county must be tak- 
en as true.®# 

Estoppel of claimant. Where a sheriff presents 
bills for boarding prisoners and they are allowed at 
the precise sum at which he renders them, and are 
paid, he is estopped from making any other claim,°° 
unless he acted under duress;°* and the fact that he 
fixed the amount under protest, and accepted the al- 
lowances because he was in need of money, does not 
amount to duress.°? 

[§ 114] D. Accounting for Fees and Emoluments. 
Where, under the statute, a sheriff or like officer is 
paid a salary in lieu of all fees and emoluments and 
11003, fixing the amount to be al- 


lowed the sheriff for boarding prison- 
ers during the following year, cannot 


Claims against counties generally see 
Counties §§ 361-375. 

Claims of sheriffs generally see Sher- 
iffs and Constables [35 Cyc 146 et 


seq]. 

77. Ala—State v. Lee, 206 Ala, 
699, 90 S 925; State v. Lee, 18 Ala. A. 
264, 90 S 337. 

Ida.—Mombert vy. Bannock County, 
9 Ida..470, 75 P 239. 

Iowa.—McCord y. Page County, 192 
Iowa 357, 184 NW 625, 

Mass.—Adams v. Hampden County, 
13 Gray 439. 


Wis.—Deissner v. Waukesha Coun- 


ty, 95 Wis. 588, 70 NW 668. 


[a] Dividing claim.—Under Code) 


Suppl. (1913) § 511 par 17, authorizing 
compensation for “waiting on and 
washing” for prisoners, the claims 
should be presented together, and 
presentation of a claim for washing 
precluded a later claim for waiting on 
consisting in services in scrubbing, 
cleaning bedsteads and bedding, and 
cleaning and renovating the jail, ete. 
McCord v. Page County, 192 Iowa 357, 
184 NW 625. 

{b] Filing sworn statement.—Un- 


der Sess. L. (1899) pp 405, 406, pro-| 


viding that county officers shall at the 
end of each quarter file with the clerk 


‘of the county commissioners a sworn, 


statement, with proper vouchers of 
all expenses incurred, and fees re- 
ceived to be audited by the board, a 
sheriff must file such vouchers before 
his claim for the board and support of 
prisoners can be allowed. Mombert 
v. Bannock County, 9 Ida. 470, 75 P 
239. 

78. Adams v. Hampden County, 13 
Gray (Mass.) 439; Deissner v. Wau- 
kesha County, 95 Wis. 588, 70 NW 668. 

79. Adams v. Hampden County, 13 
Gray (Mass.) 439. 

80. Deissner v. Waukesha County, 
95 Wis. 588, 70 NW 668. 

81. State v. Lee, 18 Ala. A. 264, 90 
S 337 [certiorari den 206 Ala. 699, 90 
S 925]. 

82. State v. Lee, 18 Ala. A. 264, 90 
Sasol: 


143 Ill. 321, 32 NE 196 [aff 34 Ill. A. 
346] (holding that, where a county 
board, having knowledge of the in- 
security of the county jail, audits and 
allows, from time to time, bills of the 
sheriff for money paid for guarding 
the same, without objection, and it 
appears that there was no conceal- 
ment or fraud on the part of the 
sheriff, but that he acted in the utmost 
good faith and in the honest belief in 
his right to employ the guards, such 
county board will thereby ratify the 
act of the sheriff in the performance 
of the duty resting upon the county, 
and cannot recover back from the 
sheriff the moneys so paid to him; 
and holding also that, where the coun- 
ty board, with full knowledge of the 
facts, allows and pays the _ sheriff 
from time to time sums of money 
paid by him as salary for the jailer, 
instead of an allowance for a guard of 
the jail, and there is no concealment 
or fraud in procuring such allow- 
ances, the county cannot recover back 


the several sums so allowed and 
paid). 
86. La Salle County v. Milligan, 
| supra. 
87. Hunter v. Mobley, 26 S. C. 192, 
1 SE 670. 
88. Mead v. Jasper County, (Mo.) 


18 SW (2d) 464. 

[a] Failure to perform at speci- 
fied time.—The provisions of Rev. St. 
(1919) §§ 11002, 11003, that the coun- 
ty court at the November term of 
each year shall make an order of 
record fixing the fee of sheriff for 
furnishing the board of prisoners for 
the next year commencing on the first 
day thereof, are directory, and, where 
the county court failed to make such 
order prior to January 1, it was not 
without jurisdiction to make the or- 
der after that time. Mead v. Jasper 
County, (Mo.) 18 SW (2d) 464. 

[b] Setting aside order after time 
allowed for making.—An order of the 
county court before January 1 as re- 
quired by Rev. St. (1919) §§ 11002, 


be set aside by a new order made 
after January 1, reducing the amount 
to be allowed. Mead v. Jasper County, 
305 Mo. 476, 266 SW 467. 

89. Hendricks Vv. Chautauqua 
County, 4:35) Kan: 6483. ell See 4505 
Roberts vy. Pottawatomie County, 10 
Kan. 29; Adams vy. Hampden County, 
13 Gray (Mass.) 439. 

[a] In Michigan, under Const. art 
10 § 10, and Howell St. Annot. § 9055, 
the board of supervisors in other 
counties, and the board of auditors in 
Wayne County, had exclusive power 
to fix the amount payable for fur- 
nishing food to the prisoners in jails; 
and hence an action could not be 
maintained to recover more than they 
had allowed. Cicotte v. Wayne Coun- 
ty, 59 Mich. 509, 26 NW 686. 

90. Jefferson County v. Hudson, 22 
Ark. 595 

91. Fayette County v. 
Tex. 514. 

92. Dakota County v. Borowsky, 67 
Nebr. 317, 983 NW 686. 

93. Fulkerth vy. Stanislaus Coun- 
Va Gl, Calcot eo ioe 

{a] In California Pen. Code §-1611, 
which provides that the sheriff, for 
maintaining prisoners, shall be al- 
lowed a reasonable compensation “to 
be determined by the board of super- 
visors,’ does not make the board’s 
determination conclusive; and, if the 
sheriff is dissatisfied, he may sue the 
county for what he claims to bea rea- 
sonable amount. Fulkerth v. Stanis- 
laus County, 67 Cal. 334, 7 P 754. 

yee oratt see infra text and note 


Faires, 44 


Kien Peo. v. Clinton County, 19 NYS 
[a] Audit held sustainea by evi- 
dence.—Peo. v. Clinton County, 19 
NYS 642. 
95. Cicotte v. Wayne County, 59 


Mich. 509, 26 NW 686. 


96. Cicotte v. Wayne County, 
supra. 
97. Cicotte v. Wayne County, 
supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


PRISONS—PRIVATE 


‘ 


is required to account for and pay over to the euper 
authority such fees‘and emoluments as he may re- 
ceive for his official acts or services,?® fees received 
by a sheriff as keeper of the jail are within such 
statutes,°® as is also any surplus, remaining in a sher- 
iff’s hands, of moneys ‘paid to him from the county 
treasury for the victualing of prisoners,! and any 
surplus of moneys furnished for the policing of the 
jail, after paying the salaries of the deputy keep- 
ers;* and properly to perform this duty it is the 
duty of the officer to keep an accurate account of such 
fees and emoluments.? But, where a city jailer re- 
ceives and keeps county, state and United States 
prisoners, the city cannot compel him to account to it 
for the fees received for such services,* except to the 
extent that the salary paid by the city to the jailer 
exceeds the minimum salary which under the law it is 
obliged to pay.> Where a statute, making provi- 
sion for the settlement with the keeper of a peniten- 
tiary at the expiration of his term, provides for the 
valuation of the raw materials, stock, and manufac- 
tured articles on hand, by appraisers to be appointed 


*PRIUS VITIIS LABORAVIMUS, NUNC LEGI- 
BUS.! 

PRIVACION. In Spanish law, the penalty for 
separation from office on account of crime.? 

PRIVACY.® The state of being in retirement 
from the company or observation of others; secrecy.* 

PRIVATE.® [§ 1] A. In General. Concealed ;° 


98. See statutory provisions. length of his confinement. 
99. Hudson County v. Kaiser, 75 N.| v.. McMahan, 6 8S. C. L. 129 
te OoAL 2ouLatinco IN. VJ 242.820. UG ee b l ] 
Tile etl Ss onl: first with vices, now with laws.” 


1. Hudson County v. Kaiser, supra. 


A maxim meaning “We labored 


gan Leg. Max. [cit 4 Inst. p 76]. 


. 


[50 C.J.] 369 


by commissioners of the sinking fund,* the acquies- 
cence by the board in the report and valuation of the 
appraisers is binding on the state,’ in the absence of 
fraud,’ or a departure from the authority conferred 
by statute. e 

[§ 115] E. Actions.1° Except where otherwise 
provided by statute,1! general rules!” apply to the 
recovery of or the enforcement of payment of the 
salary, fees, or other emoluments of a sheriff or other 
prison officer.1* Where the statute gives the jailer 
a special action for his fees, it must be strictly pur- 
sued.1* If a county refuses to pay for the necessary 
guarding of prisoners, the sheriff may pay therefor 
and recover as for money paid for the benefit of the 
county.?® 

Pleading.*® An action by a sheriff against the 
county to recover for the maintenance of prisoners 
is properly dismissed when the complaint fails to 
set out the actual expenses incurred by plaintiff.17 

Evidence.'® General rules!® govern as to the ad- 
missibility and competency of evidence.?° 


lonely;* not public;® personal;® secluded;?° se- 
cret;11+_ separate;1* sequestered from company or 
observation ;!* solitary.!4 

[§ 2] B. Terms and Phrases—l. In General. 
Among other terms or phrases in which the word has 
been employed?® are the following: “At private en- 
try,’1° “private and confidential,’’!7 “private board- 


Walker; Powers see Municipal Corporations 
§ 178 text and note 77. 

Property see Property post. 

Road see Private Roads post. 


School see Schools and School Dis- 


Mor- 


2. Hudson County v. Kaiser, supra. 

8. Los Angeles County v. Cline, 
185 Cal. 299, 197 P 67_Gt is the duty 
of the sheriff to keep an accurate ac- 
count of all expenses incurred by him 
in caring for prisoners in his charge). 

4 Newport v. Ebert, 111 SW 330, 
33 KyL 820. 

5. Newport v. Ebert, supra. 

6. See statutory provisions. . 

[a] Validity of appointment of ap- 
praisers.—Although the statute pro- 
vided for the valuation ‘“‘by two dis- 
interested persons, to be_ selected 

at the expiration of the pres- 
ent keeper’s term of office,’ the fact 
that the appraisers were appointed 
about four weeks before the keeper’s 
term expired did not affect the validity 
of their appointment. Com. v. Theo- 
bald, 11 B. Mon. (Ky.) 223. 

7. Com. vy. Theobald, supra. 

8. Com. v. Theobald, supra. 

9. Com. v. Theobald, supra. 

10. Persons entitled see supra §§ 
106, 107. 

Persons liable see supra §§ 109-112. 

11. See statutory provisions. 

12. See Officers § 280. 


13. See cases-infra notes 14-20. 
14. Love v. Lowry, 12 S. C. L. 181. 
15. Lloyd y. Silver Bow County, 


POO MOM 433, coo “Ab T. 
Generally see Pleading 49 C. 


LY "Doty v. Sauk County, 93 Wis. 
102, 67 NW 10. 


18. Generally see Evidence 22 C. 
Jp 

19. See Evidence § 89 et seq. 

Bee Walker v. McMahan, 6 S. C. L. 
i 

[a] Thus, in an action for main- 


taining a prisoner the jailer’s books 
of entry are not evidence of the com- 
mitment of the prisoner and the 


2. Eschriche Diccionario. 

38. See Right of Privacy [34 Cye 
1766]. 

4. Webster New Int. D. [quot 
State v. Powell County Third Jud. 
Dist. €t., (GMont.). 278, PB 122; 125], 

5. See Privately post. 

Private: 

Agent see Agency § 4. 

Alley see generally 2 C. J. p 1150. 
Asylum see Asylums §§ 2, 

Bank see Banks and Banking '§ 4 text 

and note 24. 

Banker see Banks and Banking § 4 
notes 21 [b], [el]. 

Bridge see Bridges § 4. 

Carrier see Carriers §§ 4-8. 

Charity see Charities § 6. 

Conveyance see 13 C. J. p 898 text 

and notés 76, 77. 

Corporation see Corporations §§ 42- 

46 


Detective see Detectives § 1 text and 
notes 2-8. 

Document see 19 C. J. p 383 text and 
note 14. 

Dwelling see 19 C. J. p 848 text and 
notes 80-82. 

Easement see Hasements § 9. 

Examination see Acknowledgments § 
25 text and note 37 

Ferry see Ferries § 2. 

Function see Municipal Corporations 
§ 178 text and note 77. 

Grant see 28 C. J. p 820 text and note 
90 


Hospital see Hospitals § 3. 
Injury see Injury § 22. : 
International law see Conflict of Laws 


iS a 
Land grant see Grant 28 C. J. p 820 


note 90 [a]. 

Law see Law § 18; Statutes [36 Cyc 
1190]. 

Note see 46 C. J. p 532 text and note 
30. 

Nuisance see Nuisances § 3. 

Path see 48 C. J. p 419. 


tricts [35 Cyc 812]. 
Trust see Trusts [39 Cye 32]. 
Use see Eminent Domain 8§ 34-74. 
Waters see Waters [40 Cyc 553 text 
ae ee 15]; Navigable Waters 
ene see Wharves [40 Cye 894 note 
oe Spain v. Howe, 25 Wis. 625, 


“Concealed” see Conceal 12 C. J. p 
875 text and notes 65-67. 

To -Limber “ve “Despardis, LS Si Dp, 
587, 593, 101 NW 879. 

8. Webster Int. D. 


[a] “Public” distinguished.—Mun- 
dy v. Van Hoose, 104 Ga. 292, 299, 
30 SE 783; Chamberlain y. Burling- 


ton, 19 Iowa 395, 402; Cayuga Coun- 
ty v. State, 153 .N. Y. 279, 288,,47 NE . 
288. ‘Public’ see post. 

9. Timber v. Desparois, 18 S. D. 
587, 593, 101 NW 879. 

[a] Used to mark certain square 
upon plat of land the word “private” 
means that the square was donated 
for the use of individuals that might 
thereafter become lot owners of lots 
abutting on the square and not to the 
general public. Smith v. Heath, 102 
Ill. 130, 140. 

“Personal” see 48 C. J. p 1045. 

10. Timber v. Desparois, 18 S. D. 
587, 593, 101 NW 879. 

11. Timber v. Desparois, .supra. 

“Secret” see [35 Cyc 1280]. 

12. Timber v. Desparois, 18 S. D. 
587, 5938, 101 NW 879. 

“Separate” see [385 Cyc 1379]. 

13. Timber v. Desparois, 18 S. BD. 
587, 593, 101 NW 879. 


14. Timber v. Desparois, supra. 
15. See infra §§ 3-35. 

16. Seer At: d>C. Tizpul4s3s mote* 89. 
17, Gill@v..9 Yorkshire inst, Com. 23 


Man. 368, 12 DomLR 173, 178, 24 West 
LR 384, 4 WestWkly 692. 


* By WILLIAM QUINBY DE FUNIAK 
[50 C. J.—24] 


the Spanish words and phrases). 


(Prius Vitiis Laboravimus, Nune Legibus—Private River inclusive except 


870 [50 C.J] 


ing house,”!’ “private capacity,”!® “private car line 
(or company),”2° “private cartway,”?! “private 
charters,”22 “private concern,”?* “private conversa- 
tion,”24 “private drains,”?* “private enterprises,”?® 
“private estate,”?? “private exhibition,”°* “private 
expenses,”2° “private gain,”®? “private hall,”*! “pri- 
vate highway,”?2 “private house,”** “private im- 
provement,’’’+ “private instruetions,”?® “private in- 
vitation danee,”?* “private letters,”*7 “private lodg- 
ing house,”’S “private municipal capacity,”®® “pri- 
vate obligation,”4® “private or corporate duty,”** 
‘“orivate or other sidings,”*” “private paper (or pa- 
pers),”4? “private party (or parties),”** “private 
person,”’*® “private. reserve,”*® “private profit,”** 
“private publication,”*® “private purpose (or purpos- 


PRIVATE 


1. 


“private walk,”°® “private water supply,’’>® “private 
yard,”®? also “serve a private table.”°* 

[§ 3] 2. Private Action.°® An action which may 
be maintained for the enforcement or protection of 
a private or individual right, or the redress or pre- 
vention of wrong done or threatened to a person in 
his individual character.°®° 

[§ 4] 3. Private Attorney.“' An attorney em- 
ployed by, and in the interest of, private persons, 
and not paid out of public funds. He is one who has 
a special interest in the securing of a conviction, be- 
ing employed by ‘private persons to prosecute.°®? 

[§ 5] 4. Private Business.°* A business or enter- 
prise in which an individual or individuals, an asso- 
ciation, copartnership, or private corporation, has 
invested capital, time, attention, labor, and intelli- 
gence for the purpose of creating and conducting 
such business, for the sole purpose that those who 


es),”49 “private residential plots,”°° “private 
room,”®! “private secretary,”®? “private securi- 
ties,”®? “private undertaking for private gain,”°* 

18. Brown v. J.-H. Bell Co., 146 37. Eyre v. Higbee, 35 Barb. (N, 
Iowa 89, 123 NW 231, 234, 235, 27] Y.) 502, 507; Matter of Ryan, 115 
LRANS 407, AnnCasi912B 852. Misc. 472, 188 NYS 387, 389 (both 


Rt aagrte house” see 8 C. J. p 
1132. 

19. Carlisle Gas, ete., Co. v. Car- 
ree ‘Borough, 218 Pa. 554, 67 A 844, 

“Capacity” see 9 C. J. p 1275. 

20. Pacific Fruit Express Co. v. 
Yuma, (Ariz.), 261) P 49, 50..., 

21. State v. Norris, 174 N. C. 808, 
93 SE 950. 

“Cartway” see 10 C. J. p 1245. 

22. Charles River Bridge v. War- 
ren Bridge, 7 Pick. (Mass.) 344, 361. 

“Charter” see 11 C. J. p 381. 

. 23. Peo. v. Nichols, 52 N. Y. 478, 
481, 11 AmR 734. 

“Concern” see 12 C. J. p 383. 

24, Linnell v. Linnell, 249 Mass. 
51, 143 NE 813, 814; Jacobs v. Hesler, 
113 Mass. 157, 160. 

“Conversation” see 13 C. J. p 849. 

25. Hill v. Hair, [1895] 1 _Q. B. 
906, 911. See Self v. Hove Comrs., 
[1895] 1 Q. B. 685. 

“Drain” see Drains § 1. 

26. Bank of Commerce v. Huddles- 
ton, 172 Ark. 999, 291 SW 422, 425, 50 
ALR 1202. 

“Enterprise” see 20 C. J. p 1267. 

27. Maynard v. Maynard, 108 Misc. 
362, 178 NYS 329, 332. 

[a] “Private estates and fortunes 
are those which belong to individuals” 
is the English translation of Civ. 
Code (1825) art 450, reading, “Les 
‘choses’ qui sont dans le domaine de 
chaque individu forment les ‘biens’ 
et les richesses particuliers.” State 
vy. Fontenot, 112 La. 628, 635, 36 S 
630. ’ 

28. Kalisthenic Exhibition Co. v. 
Emmons, 225 Fed. 902, 904. 

“Exhibition” see 25 C. J. p 167. 

29. Stoughton v. Lynch, 1 Johns. 
Ch. (N. Y.) 467, 469. 

“Expenses” see 25 C. J. p 172. 

20. Com. v. Hamilton College, 101 
SW 405, 406, 30 KyL 13388. 

“Gain” see 27 C. J. p 938. 

31. Peo. v. Whitelow, 166 NYS 141, 


149. 
“Fall” see 29 C. J. p 209. 


32. Burdick v. Harbor Springs 
Lumber Co., 167 Mich. 673, 1383 NW 
$22, S208 


“Wighway” see Highways § 1. 

33. Barnett v. Vaughan Inst., 134 
App. Div. 921, 119 NYS 45, 46; Com. 
vy. Cuncannon, 3 Brewst. (Pa.) 344, 
347; Crain v. State, 53 Tex. Cr. 617, 
111 SW 150. 

House of entertainment as see Inn- 
keepers § 3 text and note 33. 

“rouse” see 30 C. J. p 472. 

34. Pierce County v. Thompson, 82 
Wash. 440, 144 P 704, 706. 

“Improvement” see 31 C. J. p 262. 

35. Newman v. Lee, 87 App. Div. 
116, 84 NYS 106, 107. 

26. Edwards v. Fairview Lodge, 28 
B. C. 557, [1920] 3 WestWkly 867, 
868. 


holding them not to be estate assets). 

“Better” see 36 C. J. p 992. 

38. Nelson v. Johnson, 104 Minn. 
440, 116 NW 828, 829, 17 LRANS 1259 
(distinguishing a hotel). : 

“Lodging house” see 38 C. J. p 137. 

39: Harlan v. Peaveley, 224 Ky. 
338, 6 SW (2d) 270, 271. 

40. Wolff v. Southern R. Co., 130 
Ga. 251, 60 SE 569 [quot Owens vy. 
Nichols, 139 Ga. 475, 77 SE 635, 636]. 

“Obligation” see 46 C. J. p 846. 


41. Pass Christian v. Fernandez. 
Ate Miss. 76, 56 S 329, 39 LRANS 
649. 


42. Georgia Cotton Co. v. Georgia 
Gent. R. Go. 19..Ga. A. 576, 91 SE 
933, 938; Standard Combed Thread 
Co: v. Pennsylvania R. Co., 88 N. J. 
L. 257, 95 A 1002, 1008, LRA1916C 
606; Bers v. Erie R. Co., 
543, 122 NE 456, 457. 

43. U. S. v. Mulligan, 268 Fed. 
893, 895; Matter of Osborne, 62 Misc. 
575, 117 NYS 169, 173. 

[a] “Private papers 
ments.”—State v. Davis, 68 W. Va. 
142, 69 SE 639, 641, 32 LRANS 501, 
AnnCas1912A 996. 

“Paper” see 46 C. J. p 1173. 

44, Jones v. Hoover, 144 Fed. 217, 
220; Scott v. Morris Nat. Bank, 109 
Ok]. M276; oS Ome! VL sO aoe COME ie 
Mathues, 210 Pa. 372, 376, 59 A 961; 
State v. Minahan Bldg. Co., 141 Wis. 
400, 123 NW 258, 260. 

“Party” see 47 C. J. p 1320. 

45. Peo. v. Rogers, 192 N. Y. 331, 
85 NE 135, 141, 15 AnnCas 177. 

[a] “Private persons” (1) as used 
in an act providing that- no bridge 
shall thereafter be built in any coun- 
ty by or at the expense of any in- 
dividual or private person, body pol- 
itic or corporate, shall be deemed a 
county bridge, unless erected in a 
substantial and commodious manner, 
under the direction or to the satisfac- 
tion of the county surveyor, etc., are 
used in opposition to the words “body 
politic or corporate.’ Trustees ap- 
pointed by a local turnpike act are 
individuals within the meaning of 
this statute. Rex v. Derby, 3 B. & Ad. 
147, 150, 23 HCL 73, 110 Reprint 55. 
(2) Under statute providing that “if 
any clerk or servant of any private 
person or of any copartnership (ex- 
cept apprentices and persons within 
the age of eighteen years), or of any 
officer, agent, clerk or servant of any 
incorporated company, shall embezzle, 
or convert to his own use, or take, 
make away with, or secrete, with in- 
tent to embezzle, &c.,” the keeper of 
the county poorhouse employed by 
the superintendent of the county is 
not a servant of a private person. 
Coats v. Peo., 22 N. Y. 245, 246. 

[b] Foreign corporation not a 
“private person.”—Guy Major Co. v. 


225 N. Y. 


Canadian Flaxhills, Ltd., 3 OntWN 
1058, 3 DomLR 312, 314. 

[ec] “Private persons, partner- 
ships, or corporations.”—Cimpher v. 
Oakland, 162 Cal. 87, 121 P 374, 375. 

“Person” see 48 C. J. p 1037. 

46. State v. Theriault, 70 Vt. 617, 
619, 41 A 1030, 67 AmSR 695, 43 LRA 
290 (under the Vermont statute, is 
a natural pond, of not more than 
twenty acres, belonging to a common 
owner, or any artificial pond made 
solely for the purpose of fish cul- 
ture). 

47. Hardin v. Rock Springs Lodge 
No, 12 A..F. & AL M., 23 Wyor 522, 
154 P 323, 324. 

“Profit” see post. 

48. Keene v. Wheatley, 14 F. Cas. 
No. 7,644, 4 Phila. 157. 

“Publication” see post. 

49. State v. Burton, 266 Mo. 711, 
182 SW 746, 749; Horsfall v. Schu- 
ler, 217 App. Div. 146, 216 NYS 391, 
394; Peo. v. Allen, 1 Lans. (N. Y.) 
248, 256; Conley v. Texas Div. U. D. 
C. (Tex. Civ. A.) 164 SW 24, 27; Paine 
v. Port of Seattle, 70 Wash. 294, 126 
P 628, 127 P 580, 582. See St. Paul 
Trust, ete., Bank v. American Clear- 
ing Co., 291 Fed. 212, 229. 

{a] “Socal purpose” distinguished. 
ee v. Allen, 1 Lans. (N. Y.). 248, 

“Purpose” see post. 


50. - Wright v. Berry, 19 Te Le R. 
259, 260. \ 
51. Comer v. State, 26 Tex. A. 509, 


10 SW 106, 107. 

“Room” see [34 Cyc 1815]. 

52. Abrahams v. Anderson, 80 Ga. 
570, 5 SE 778, 779, 12 AmSR 274 (held 
to be a “laborer” within a statute 
exempting laborers’ wages from gar- 
nishment). 

“Secretary” see [35 Cyc 1281]. 

53. Buchanan v. Talbot County 
Comrs., 47 Md. 286, 294. 

“Securities” see [35 Cyc 1283]. 

54. Vicksburg, etc., R. Co. v. Mon- 
roe, 164 La. 10338, 115 S 136, 138. 

55. La Breck v. Hoquiam, 95 Wash. 
463, 164 P 67, 70, LRAI9I7TF 297. 

56. Gring-v. Sinking Spring Water 
Co., 270 Pa. 232, 118 A 435, 441. 


57. Granger v. Davis, 2 FE. (2d) 
695, 697. 

“Yard” see [40 Cyc 2875]. 

58. Porter v. Merrill, 124 Mass. 
534, 541. 

59. “Action” see Actions § 1. 

60. Ketchum v. Buffalo, 14 N. Y. 
$56) 9370," (871. *Cebor maintain Aty it 


must appear that some personal right 
has been or is about to be invaded, 
or that the party is entitled to have 
such right enforced or protected in 
a court of justice. The suitor must 
make title in a private capacity to 
the relief demanded’). 


61. “Attorney” see Attorney and 
Client-§ 2. 
62. State v. Whitworth, 26 Mont. 


LOG. 1d, OCs Petes bale 
63. “Business” see 9 C. J. p 1101. 


Ss ene ooo 
For later cases, developments and changes in the law see cumulative Annotations, sume title, page and note number, 


PRIVATE 


make such eontributions may from the conducting of 
such business make, gain, and acquire a financial 
profit for their exclusive benefit, improvement, and 
enjoyment and exclusively for their private pur- 
poses.°4 

[§ 6] 5. Private Car.** In railroad terminology, 
a car not of railway ownership.®® 

[§ 7] 6. Private Claim.*7 In reference to a claim 
against the state, one in behalf of a private interest, 
as distinguished from a claim of a public character. 6s 

[§ 8] 7. Private Confession.°® In the Lutheran 
church, confession made by each individual member 
privately to the pastor as a condition precedent to the 
participation in the “sacrament of the Lord’s sup- 
per.”?79 ; 

[§ 9] 8. Private Contempt.7! Civil contempt.7? 

[§ 10] 9. Private Contract.72 A contract be- 
tween individuals only and affecting only private 
rights.74 

T§ 11] 10. Private Crossing.“® In reference to a 
railroad crossing, a crossing neither required nor 
used for any public purpose.7® 

[§ 12] 11. Private Domain.77 Unfenced or un- 
occupied lands belonging to some private person or 
corporation.’§ 

[§ 13] 12. Private Garage.7® <A place for keeping 
under cover ;°° a place for private storage of a motor 
car;>+ a structure or building kept for the storage of 
motor cars by the owners, or certain other persons, 
but not for the general public.®? 

[§ 14] 13. Private Hack Stand. A station where 


64. Green v. Frazier, 44 N. D. 395, 
176 NW 11, 17. tM 


[a] “Public business” distin- 78. 
-guished.—Green v. Frazier, 44 N. D.| 547, 550, 90 P 755. 
395, V7 6AN WS 21,17; 79. “Garage” 


65. “Car” see 9 C. J. p 1283: 

66. Toronto Hamilton, ete., R. Co. 
v. Steel Co. of Canada Ltd., 25 OntWN 
370, 3871. See Interstate Commerce 81. 
Commn. vy. Illinois Cent. R. Co., 215] Calef, supra]. 
WIS 4527 461,380. SCt, 155,654 TL. ted. 82. 


80. 


125 Iowa 236, 100 NW 1115, 1116. 
“Domain” see 19 
State v. Cunningham, 35 Mont. 


see Livery Stable 
and Garage Keepers § 2. 

Century D. [quot Trainer vy. 
Calef, 96 N. J. Eq. 671, 126 A 301]. 
Century D. [quot Trainer v. 


Woods v. 
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taxicabs or other vehicles are kept standing for the 
purpose of soliciting trade from the publie generally 
and indiscriminately at all hours.®® 

[§ 15] 14. Private Indebtedness.*4 An indebted- 
ness to a private creditor as distinguished from an 
indebtedness to the United States or to an agency or 
instrumentality of the United States.%® 

[§ 16] 15. Private Institution.’® An institution 
created or established by private individuals for their 
own private purposes.§* 

[§ 17] 16. Private Leak. In navigation, a slight 
defect in one of the outer planks of a ship, which 
causes a leak.®§ 

[§ 18] 17. Private Parts. The organs of sex.®® 

[§ 19] 18. Private Passway. A means of passage 
for one or more individuals from some place to some 
other place.°° 

[§ 20] 19. Private Pond.®1 In the common-law 
sense, a body of water wholly upon the lands of a 
single owner, or of a single group of joint owners or 
tenants in common, which does not have such connec- 
tion with any public waters that fish can pass from 
one to the other.®? 

[§ 21] 20. Private Prosecutor. One who prefers 
an accusation against a party whom he suspects to be 
guilty;°° in various indictable offenses which are in 
reality private wrongs or grievances, the person who 
puts the criminal law i in motion.®# 

[§ 22] 21. Private Residence or Dwelling. A 
building intended and designed for the convenient 
accommodation of but one family ;°° a dwelling 
208, 213, 27 A 674; Reynolds v. Com., 
oS Pa. 458, 461; Peters v. State, 96 
Tenn. 682, 684, 36 SW 399, 33 LRA 114. 


[b] “Private pond, stream or 
Phd rh erm MB Ve) 'Comi.;, 93:4 Pa. 


458, 461 
Bouvier L. D. [quot State v. 


Cc. J. p 386. 


93. 
Millain, 3 Nev. 409, 425 (“This is a 
very correct definition, and certainly 
is not broad enough to include a mere 


Kiersky, witness in the case, who is not shown 


280. : 

“A car having other than railroad 
ownership.” Mellon v. Bur- 
guieres Co., 167 La. 583, "120 Ss 15; 
16 


67. “Claim” see 11 C. J. p 816. 
68. Cayuga County v. State, 153 
N. Y. 279, 288, 47 NE 288, 290 [quot 
Peo. v. Travis, 223 N. Y. 150, 119 NE 
_ 437, 440]. See Peo. v. Land _ Office 
207 N. Y. 42, 100 NE 735, 


tal Claim by city against state for 
damages resulting from appropria- 
tion of street containing water mains, 
—Little Falls v. State, 198 App. Div. 
488, 190 NYS 807, 811. 

[b] Claim by "private corporation 
against state for excess registration 
fees.— Fifth Ave. Coach Co. v. State, 
73 Misc. 498, 131 NYS 62, 63. 

69. “Confession” see 12 C. J. p 


Schradi v. Dornfeld, 52 Minn. 
465, 469, 55 NW 49. 

[al “Open confession” distin- 
guished.—Schradi_v. Dornfeld, 52 
Minn. 465, 469, 55 NW 49. 

71. “Contempt” see Contempt § 1, 

72. Schreiber v. Rajymond, etc., 
Mfg. Co., 18 App. Div. oS, 45 NYS 
442, 444. - 

“Civil contempt’? see Contempt § 6. 

73. “Contract” see Contracts § 1. 
Peo. v. Palmer, 14 Misc. 41, 45, 


[al] contract’’ distin- 
guished.—Peo. v. Palmer, 14 Misc. 41, 
45, 35 NYS 222. 

75. “Crossing” see 17 C. J. p 385. 

76. Wabash R. Co. v. Williamson, 
104 Ind. 154, 156, 3 NE 814. See Men- 
ard °¥. Quebec Railway Light, etc., 
Co., 46 Que. K. B. 1. 

“fal Necessity of warning signals 
at.—Nichols v. Chicago, etc. R. Co., 


(Lex 
Commn. A.) 14 SW (2d) 825, 828 (“ga- 
rages provided by the owners of pri- 
vate residences, apartment houses, 
boarding houses, etc., for themselves 
and their guests or tenants, are pri- 
vate garages’). 
$3. Borland v. Curto, 121 Misc. 
336, 201 NYS 236, 237. 


ren “Indebtedness” see 31 ©. J. 
p é 

85. Dig. Op. Judge Ady. Gen. 
[1912] p 876. 

hee “Institution” see 32 C. J. p 
942, 

87. Toledo Bank v. Bond, 1 Oh. St 


622, 643 [quot Mannington v. Hocking 
Valley R. Co., 183 Fed. 133, 153]. 

[a] “Public institution” distin- 
guished.—Toledo Bank v. Bond, 1 Oh. 
St. 622, 643 fauot Mannington v. Hock- 
ing Valley R. Co., 183 Fed. 138, 153]. 
See Institution Side 

“Institution” as public or private 
see Institution § 5. 

88. The Pharos, 9 Fed. 912, 914. 

89. Century D 

[a] Term not always given strict 
technical meaning, but including the 
organs of reproduction and their “im- 
mediate vicinity.” Clark v. Peo., 224 
Tll. 554, 79 NE 941, 943; State v. Nash, 
(N. H.) 145 A 262. 

Wounding private parts of female 
as mayhem see Mayhem § 7 note 83 

b] (8). 

: do. Seery v. Waterbury, 82 Conn. 
567, 74 A 908, 909, 25 LRANS 681, 18 
AnnCas 73. See also Easements 19 C. 
J. p 856; Private Roads post. 

91. “Pond” see 49 C. J. p 1079. 

92. State v. Lowder, 198 Ind. 234, 


‘153 NE 399, 401. 


[a] As used in statutes.—State v. 
Dolan; Midvuelda. 256,918iy 9 16407641; 
State v. Lowder, 198 Ind. 234, 153 NE 
399, 401; Benscoter vV. Long, 157: Pax 


to have taken any part in setting a 
prosecution on foot. A party who vol- 
untarily makes an affidavit to procure 
the issuance of a warrant to arrest a 
party whom he accuses of crime is 
properly a prosecutor. So, too, a par- 
ty who voluntarily procures permis-, 
sion to be sworn and go before a grand 
jury to testify as to any alleged crime, 
may be held to be a prosecutor. Buta 
party who merely appears in response 
to a subpoena issued at the instance of 
the grand jury or the prosecuting at- 
torney, cannot be held or treated as a 
prosecutor. He is merely a witness, 
and nothing more’); Heacock v. 
State, 13 ‘Tex. A. 97, 1291. 

[a] Such a person, if challenged 
for this cause, would not be allowed, 
under the code, to try the case as a 


ols Heacock vy. State, 13 Tex. A. 
97, 129. 
94. Rez. ‘v.. .Patteson, 36. U.9C. Q: 


B. (Ont.) 129, 141 [quot Rex v. Four- 
nier, 25 Que. K. B. 556, 561, 28 DomLR 
379, 25 CanCrCas 430, 4387]. 

95. “Dwelling” see 19 C. J. p 8438. 

“Residence” see [34 Cyc 1647]. 

96. Walker v. Haslett, 44 Cal. A. 
394, 186 P 622, 624. 

[a] Does not include: (1) Board- 
ing house. Hobson v. Tulloch, [1898] 
1 Ch. 424, 426. (2) Church. Cleve- 
land Baptist Assoc. v. Scovil, 107 Oh. 
St. 67, 140 NE 647, 649. (3) Discon- 
nected outbuildings or structures up- 
on a city lot, or within a curtilage. 
Peo. v. Vail, 202 Mich. 521, 168 NW 
453, 454; Peo. v. Labbe, 202 Mich. 513, 
168 NW 451, 453. (4) Duplex or two 
family house. Walker v. Haslett, 44 
Cal. A. 394, 186 P 622, 624; Koch v. 
Gorrufio, ia Ne. Seay 172, 15 A 767, 
14 AmSR 552. (5) Lodging house or 
tenement house. Levy v. Schreyer, 
177 N. Y. 298, 69 NE 598; Linwood 
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house for a single family ;°7 


[§ 23] 22. Private Right.°° 


ciety. 


“oublie right.”? 


land.® 
[§ 25] 24. Private River.® 


and flow. 
[§ 26] 25. Private Sale.* 


Park Co. v. Van Dusen, 63 Oh, St. 183 
58 NE 576. (6) Residential flats. 
Skillman v. Smatheurst, 57 N. J. Eq. 
1, 40 A 855; Rogers v. Hosegood, 
[1900] 2 Ch. 388. 

[b] Tent included.—Hooper Ve 
State, (Tex. Cr.) 105 SW 816. 

[ec] ‘First class private residence.” 
—Walker v. Haslett, 44 Cal. A. 394, 
186 P 622, 624. 

97. Ward v. Prospect Manor Corp., 
iss Wis. 534, 206 NW 856, 859, 46 ALR 


98. Peo. vy. Vail, 202- Mich. 521, 
168 NW. 453, 454; Peo. v. Labbe, 202 
Mich. 513, 168 NW 451, 453. 

[a] Statutory definition.— (1) 
“Any building or room occupied and 
actually used by any person or 
persons as a place of residence.”’ Tex. 
Pen. Code art 1314 [quot Hornbuckle 
v. State, 86 Tex. Cr. 352, 353, 216 SW 
880; Robinson v. State, 82 Tex. Cr. 
570, 572, 200 SW 162]. See Lewis v. 
State, 54 Tex. Cr. 636, 114 SW 818, 
819; Martinez v. State; 51 Tex. Cr. 
584, 103 SW 930, 931; Reyes v. State, 


51 Tex, ‘Cr. 420, 102) SW 421, 422; 
Jones wv. State, 50 Tex. Cr: 100, 96 
Sw 44, 45; Handy v. State, 46 Tex. 


Cr. 406, 80 SW 526. (2) Instruction 
that a ‘‘private residence” is a “build- 
ing actually occupied and used,” ete., 
is not erroneous, for placing the word 
“actually” before the word ‘occu- 
pied” instead of before the word 
“used,” as in the statute, does not 
give any different meaning to the 
words. Dowling v. State, 63 Tex. Cr. 
366, 140 SW 224, 225. (3) Term as 
eee defined was applied in Gorman 

State, 107 Tex. Cr. 250, 296 SW 533, 
B34: Ward v. State, 74 Mex. (Ors 94} 
167 SW 343, 344; Shornweber Vie State, 
On Nex, CR sco LOO MSW 22, ide, 
Alinis v. State, 63 Tex. Cr. 272, 139 
SW 980, 981; Marks v. State, 51 Tex. 
Cr. 218, 101 SW 805; .Thompson v. 
State, (Tex. Cr.) 96 SW 1085; Hipp v. 
State, 45 Tex. Cr. 200, 201, 75 SW 28, 
67 LRA 9738; Hodges v. State, 44 Tex. 
Gre 444, 445,.72 SW L779. 

{b] “Private residence occupied 
by a family.’’—Wilson v. State, 104 
Tex. Cr. 81, 84, 282 SW 589; Luttrell 
v. State, 100°: Tex. Cr. 406, 273 SW 597, 
598; Stallings v. State, 75 Tex. Cr. 
44, 170 SW 159, 160; Sloan v. State, 
The Lex i€rass3se LiONSW. 560 Rob= 
bins v: State, 57 Tex. Cr. 8, 121 SW 
504, 505; Patterson v. State, 55 Tex. 
Cr. 393, 116 SW 1151, 1152; Beard v. 
State, 51 Tex: Cr. 61, 101 SW 796. 
Compare earlier case of Williams v. 


State, 48 Tex.°Cr. 325, 87 SW 1155, 
1156. 

99. “Right” see [34 Cyc 1762]. 

1. Rugh y. Ottenheimer, 6 Or. 231, 


237, 25 AmR 513. 


a single building or 
structure in which the possessor actually resides.°?® 
As applied to prop- 
erty, such right as a person may possess unconnect- 
ed with, and not essentially affecting, the public in- 
terest, or growing out of a public institution of so- 
Also applied to such a right as only that 
part of the public included within the corporate lim- 
its of a municipality are interested in, for the pur- 
pose of distinguishing it from such right in which 
all the people in the state are interested, called a 
With reference to the right of a 
person to injunctive relief, it is used merely as a 
distinguishing term from “publie right.” 

[§ 24] 23. Private Right of Way.+ 
right which one man has of going over another’s 


At common law, the 
term applies to a river where the tide does not ebb 


PRIVATE 


That private | nology, a 


public auction, but by private negotiation;® a sale 
without advertisement and public outery.?° 

[§ 27] 26. Private Seal.1+ 
made, of a private person or corporation, as distin- 
guished from a sea] employed by a state or govern- 
ment or any of its departments.?? 

[§ 28] 27. Private Sewer.1° 
charter, one built with or without permits, and paid 
for by the parties, persons, associations, or corpora- 
tions constructing the same.'4 

[§ 29] 28. Private Sports. 
gaged in for the entertainment and pleasure of those 
who participate.+® 

[§ 30] 29. Private Switch.16 
switch built for the use of an individual in- 
dustry carried on at that point, and not to be used 


The seal, however 


As defined by a city 


Sports which are en- 


In railroad termi- 


for other or general railroad business.7 


[§ 31] 30. Private Track.1* 
nology, a track not constructed or used for the pur- 


In railroad termi- 


pose of traffic, public use.'? 


A sale not made by 


2. Chicago v. Chicago, etc., R. Co., 
163 Till. A. 251 [quot Woodward Coun- 
ty v. Willett, 49 Okl. 454, 152 P 365, 
366, LRA1916E 92]. 

a: Long v. Southern Express Co., 
201 Fed. 441, 444. 

4. “Right of way” see Easements 
§§ 71-83; Right of Way [384 Cyc 


“Private way” see infra § 32. 

5. Tomlinson v. Trenton, etc., St. 
Rie Coy Lsea Dist. 4:30, 484, Sale Beep 
Co. 81. 

[a] Itis that right which one has 
of going over another’s land, and is 
confined either to the inhabitants of a 
particular district, or to those occu- 
pying or owning certain estates, or it 
extends to one or more individuals in 
certain. Chicago v. Borden, 190 Ill. 
430, 440, 60 NE 915; Garrison v. 
Rudd, 19 Til. 558, 563. 

‘[b] “fo every private way there 
are two essential requisites, first, the 
terminus a quo, or the point or place 
from which the grantee is to set out 
in order to use the way, and the 
terminus ad quem, the place where 
the way is to end; and second, that 
the grantor has the right, not the 
mere revocable permission, of setting 
out from the terminus a quo, and 
proceeding to and entering the. ter- 
minus ad quem. It is one of the most 
important of incorporeal heredita- 
ments, in which one man has an in- 
terest and a right, though another 
man is the owner of the soil over 
which it is claimed. It is simply an 
easement or a privilege, conferring 
no interest in the land.” Garrison v. 


Ruddy 19 Ls 558.) b63¢ 

[ec] “A private right of way is an 
easement and is land.” U. S. v. 
Welehy Zhi Wiss. cco cc eons Obras 
54 gia. ed. 27/8i),028 "LRANS 385, 19 
AnnCas 680. 

6. “River” see [34 Cye 1792]. 

7. Adams v. Pease, 2 Conn. 481, 


484. 

“The Chenango river is a fresh wa- 
ter stream, in which the tide does not 
ebb and flow, and is therefore a pri- 
vate river.’’ Chenango Bridge Co. v. 
Paige, 26 HowPr (N. Y.) 124, 131 
[quot Chenango Bridge Co. v. Bing- 
hamton Bridge Co., 83 N. Y. 178, 185, 
38 AmR 407]. 

Classification of rivers at common 
law see Navigable Waters § 3 note 
14 [ce]. 

8. “Sale” see Sales [35 Cyc 25]. 

9. 1 Mechem Sales § 10 [quot Un- 


ion, etc., Trust Co. v. Harnwell, 158 
Ark. 295, 250 SW 321, 323]: 
[a] “Public sale” distinguished.— 


“Private sales are always voluntary, 
but forced sales are always public. 
A voluntary sale may also be public, 


at the pleasure of the owner.” if 
Mechem Sales § 10 [quot Union, etc., 
Trust Co. v. Harnwell, 158 Ark. 295, 
301,.250 SW 321]. 

[b] As used in a statute provid- 
ing for sale of pledged property, com- 
prehends something more than a 
mere taking over of the property by 
the pledgee at such price as he may 
elect to consider an offer. It must be 
a sale conducted in the manner usual- 
ly and ordinarily followed in relation 
to private sales of property. Lowe v. 
Ozmun, 3 ‘Cal. GAS 387,86 P 129," 732. 

10. Barcello v. Hapgood, 118 N. C. 
712, 725, 24 SHE 124. Compare In re 
Nevada-Utah Mines, ete., Corp., 202 
Fed. 126, 128, 120 CCA 440 (where 
an advertised sale was held not to 
be a publie sale by reason of the 
fact that the advertisements therefor 
were addressed only to “creditors, 
stockholders, and other parties in in- 
terest,” and there was no invitation 
to the public to attend and bid). 

ll. “Seal” see Seals [35 Cyc 1167]. 

12. Black L. D. And see the stat- 
utes of the several states. 

13. “Sewer” see Drains §' 1 note 3 
Lal, [b]; Sewer [35 Cyc 1448]. 

14. Prior v. Buehler, etc.. Constr. 
Co.. 170 Mo. 439, 444, 71 SW 205. 

15. Cheeves v: State, 5 Okl. Cr. 
oy) Ea We by 1 Bs ha als yom Un WK 

[a] “Public sport” distinguished. 
—Cheeves v. State, 5 Okl. Cr. 361, 114 
PIL25,) UL26. 

16. “Switch” see [37 Cyc 658]. 

17. Kanawha, ete., R. Co. v. Pub- 
lic Utilities Commn., 96 Oh. St. 414, 
Tae NERY oD Saeco. 

18. “Track” see [38 Cyc 669]. And 
see Railroad Track [33 Cyc 1406] 

19. ne State oven Wailmar. ete: JR. Go. 
88 Minn. 448, 93 NW 112, 114. 

“The public or private character of 
a track or way depends upon the 
right of the public generally to its 
use and not upon the extent of the 
exercise of that right. If such right 
is confined to a limited number only, 
it is a private use and a private 
track, although such persons may 
use it an equal or unequal number 
of times each, while, if it is avail- 
able to all the public who desire to 
use it for shipping purposes, it is a 
public use, although some one or 
more of the public may oh it more 
frequently than others.” Wolfard v. 


Fisher, 48 Or. 479, 483, 87° P 530,77 
LRANS 991. 
[a] As defined in a railroad tariff. 


—‘A track or portion of a track 
which is devoted to the purposes of 
its user either by lease or written 
agreement.” Mellon v. J. M. Bur- 
guieres Co., 167 La. 588, 120 S 15, 16. 

[b] “Private cars (loadea or emp- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§ 32] 31. Private War.2° 


state of which they are subjects.?1 
[§ 33] 32. Private Way.22 


estate which belongs to, and is for 


or more individuals, as distinct from a way that is 
used by the public in general;?? an easement or right 
over land existing for the use of one or more per- 
sons distinct from the owner;?4 the right of going 
The term is of fre- 


over another man’s ground.?° 
quent occurrence in the statutes.?° 


is an incorporeal hereditament of a real nature.?? 
It may be acquired by grant, reservation, preserip- 


ty) on private tracks of the car-own- 
er.”—Toronto Hamilton, etc., R. Co. 
v. Steel Co. of Canada, Ltd., 25 OntWN 


370, 372. 
20. “War” see [40 Cyc 303]. 
21. Century D. 
[a] Private war is unknown in 


civil society, except where it is law- 
fully exerted by way of defense be- 
tween private persons. Peo. v. Mc- 
Leod, 25 Wend. (N. Y.) 483, 576, 37 
AmD 328. 

22. “Way” see Easements §§ 203-— 
205, 210, 211, 216, 219, 221, 223; Way 
[40 Cyc 846]. 

5 “Private right of way” see supra § 
a5 

Private way: 

“Private road” distinguished from see 

Private Roads § 2. 

Taking land for see Eminent Domain 


§ 44, 

23. Terr. v. Richardson, 8 Ariz. 
336, 76 P 456, 457; Rice v. Wade, 131 
Mo. A. 338, 111 SW 594, 595. 

A “private way” relates to that 
class of easements in which a par- 
ticular person, or particular descrip- 
tion or class of persons, have an in- 
terest or right of way, as distin- 
guished from the general public. 
Keripp. ve Curtis, Ws Cals 62.711 7 879. 
See also Harle v. Poat, 63 S. C. 439, 
41 SE 525, 530. 


[a] Determination of character.— 
The character of a “way,” whether 
it is public or “‘private,’ is deter- 


mined by the extent of ‘the right to 
use it, and not by the extent to which 
that right is exercised. If all tine 
people have the right to use it, it is 
a public way, although the number 
who may have occasion to exercise 
the right is very small. Railroad 
Commn. v. St. Louis Southwestern 
RicCos, 35 Lex, Civ. Av 52}, 80uS Wile: 
104. 

[b] Classes or divisions.—(1) 
“The common-law writers divided 
private ways into several classes, ac- 
cording to the purpose or purposes 
for which tlhe right of way could be 
used. Thus Lord Coke, adopting the 
civil law, divided them into three 
kinds; a footway, called iter; a foot- 
way and horseway, called actus; 
and a cartway, which embraced the 
other two, called via. To which was 
added-a driftway, a road over which 
eattle could be driven. . Wool- 
rych, in his work on the _ subject, 
also makes these four classes of 
ways: footways; footways and 
horseways; foot, horse, and car- 
riage ways; and driftways.... 
But these old classifications of pri- 
vate ways are not exhaustive of the 
subject; for as a private way for 
any particular purpose could always 
be created by a grant, and, in theory, 
always rested upon a grant, actual or 
implied, it is evident that when one 
person granted to another a right of 
way extending from the land of the 
grantee over the land of the grantor, 
for the private use of the grantee, in 
any manner and for any particular 
purpose, a private way was creat- 
ed.” Jones v. Venable, 120 Ga. 1, 4, 
47 SE 549, 1 AnnCas 185. (2) ‘Pri- 
vate ways are either appendant or in, 


wae : A war earried on by 
individuals, without the authority or sanction of the 


At common law, an 
easement or right over or under another person’s 


PRIVATE 


ment.?8 
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tion, or under a statute authorizing its establish- 
It is a property right of which the owner 


cannot be deprived, regardless of whether or not he 


the use of, one 


A private way 


gross. Ways appendant are _  inci- 
dent to an estate. They are in the 
land, concern the premises, and per- 
tain to its enjoyment and pass with 
the land. Ways in gross attach to 
and vest the right in the person to 
whom granted,” Lucas v. Rhodes, 48 
Ind. A. 211, 94 NE 914, 917. 

24. Wells v. State, 33 Ga. A. 426, 
126 SE 856. 

25. Iister’ vy. Reeser, 98 Pa. 1) 4, 
42 AmR 608. 

26. See infra this note. 

[a] Statutory private ways.—(1) 
Ways laid out under public author- 
ity, which are private only in name, 
but are in all other respects public. 
Munroe v. Worthington Pump., etc., 
Corp., 245 Mass. 474, 139 NE 828, 830; 
Denham v. Bristol County Comrs., 108 
Mass. 202, 208. (2) “A private way 
is one laid out by the public author- 
ities for the accommodation of in- 
dividuals, and at their expense.” 
Clark v. Boston, -ete., R. Co., 24 N. H. 
114, 118. 

[b] Private individual road over 
one’S own premises is not a “pri- 
vate way,’ as the term is recog- 
nized by statute. Wells v. State, 33 
Ga. A. 426, 126 SE 856, 857; Pres- 
brey v. Old Colony, etc., R. Co., 103 
Mass. 1, 4. See Clark v. Boston, etc., 
Re Coipe2Za45 Ne Bit Lilie tra8 

[c] As a adriveway.—Louisville, 
ete, URe Covave Btzlery 1419 ind, 39921 
NE 466, 467. 

[d] As a railroad highway cross- 
ing.—Moragne v. Charleston, etc., R. 
Con Sa Coes oe DH LS Oe Loe: 
Greer v. Nashville, etc., R. Co., 104 
Tenn. 242, 56 SW 850, 851. 

[e] As including private way cre- 
ated by conveyance of designated 
tract, together with a right of way 
over a strip adjacent thereto see De- 
troit Leather Specialty Co. v. Mich- 
igan Cent. R. Co., 149 Mich. 588, 113 
NW 14, 15. 

{f] “Private ways for the use of 
one or more of the inhabitants.’— 
Denham v. Bristol County Comrs., 
108 Mass. 202, 205. 


27. Allen v. Stevens, 29° N. J. LL. 
509; Kister v. Reeser, 938 Pa. 1, 4, 42 
AmR 608. 

28. Terr. v. Richardson, 8 Ariz. 


336, 76 P 456, 457. 

[a] Easements of a “private way” 
lie in grant and must be created by 
written grant or its equivalent, as 
by express grant, implication, ad- 
verse use, etc., and one quality of a 
private way is that it must have a 
definite beginning and ending. Stev- 
ens v. Headley, 69 N. J. Eq. 533, 62 A 


887, 892. 

29. Sarcoxie v. Wild, 64 Mo. A. 
403, 407. 

30. See Kister v. Reeser, 98 Pa. 1, 


4, 42 AmR 608. 

[a] In England the distinction be- 
tween a highway and a private way 
is that the former is the way toa 
market, a great road common to all 
passengers; and the latter is such 
as goes to a church, house, vill, or 
close, and is not common for all the 
king’s subjects; or it may be like a 
private way from a meadow or close 
to a street. Jones v. Andover, 6 Pick. 


would be injured by the taking.2° 
tinguished from “highway.’’° 

Private way of necessity.? 
right of an individual or a particular description of 
individuals, by reason of necessity, to pass over an- 
other’s land, as where a man purchases land acces- 
sible only over land of the vendor, or sells, reserving 
land accessible only over the land of the vendee.®? 
Where the term occurs in certain constitutional pro- 
visions, it is said to be the province of the legisla- 
ture to define it.38 


It has been dis- 


At common law, the 


(Mass.) 59, 62. 

{b] In Massachusetts.—‘Private 
ways,’ in the Massachusetts system 
of public ways, are distinguished 
from “highways” in that the latter 
“are laid out and may be altered or 
discontinued by the authorities hav- 
ing jurisdiction throughout the coun- 
ty, such as the county court, the 
court of general sessions, and, in mod- 
ern times, the county commissioners, 
while the latter are laid out and may 
be altered or discontinued by the se- 
lectmen, with the approval of the 
town. In other respects they are 
alike, and equally parts of the system 
of public ways. . . . The ‘private 
way’ known to the modern statutes 
differs from a ‘town way’ only in the 
fact that the selectmen may assess 
the whole or a portion of the dam- 
ages of laying out, altering, or dis- 
continuing such way upon the in- 
dividuals for whose use it is laid out, 
or altered or by whose application it 
is discontinued. In other respects, it 
is a part of the system of town ways.” 
Butcher’s Slaughtering, etc., Assoc. 
He Boston, 139 Mass. 290, 291, 30 NE 
94. 

“Highway” see Highways § 1. 

31. “Way of necessity” see Ease- 
ments §§ 114-126, 212, 220. 

32. See Bouvier L. D. 

“Private ways of necessity, under 
the common law, were always the 
subject matter of contract, either ex- 
press or implied. They rested in 
grant, as incidental, and necessary to, 
the proper enjoyment of the princival 
estate.” Inspiration Cons. Copper 
Co. v. New Keystone Copper Co., 16 
Ariz. 257, 265, 144 P 277. : 

33. See infra this note. 

fa] In Arizona.—‘Our Constitu- 
tion does not define ‘private ways of 
necessity,’ nor has the law-making 
body defined the expression. While, 
as above stated, we are of the opin- 
ion that it is used in the Constitu- 
tion somewhat generically, and there- 
fore includes all necessary private 
ways, we think it is the province of 


the legislature, rather than the 
courts, to define the words.” Inspira- 
tion Cons. Copper Co. v. New Key- 
stone Copper Co., 16 Ariz. 257, 267, 
144 P 277. 

[b] In Washington.—(1) While 
the Constitution authorizes taking 


land for “private ways of necessity,” 
it is not a self-executing provision, 
and before any such right can arise 
the legislature must define what are 
to be “private ways of necessity,” au- 
thorize persons to apply for them, 
and prescribe the method by which 
the necessary land is taken. Long v. 
Billings, 7 Wash. 267, 34 P 936. (2) 
In the absence of any such legislative 
definition the term was construed to 
have the common-law meaning. 
Healy Lumber Co. v. Morris, 33 Wash. 
490, 74 P 681, 686, 99 AmSR 964, 63 
LRA 820. See Inspiration Cons. Cop- 
per Co. v. New Keystone Copper Co., 
16 Ariz. 257, 144 P 277, 280 (disap- 
proving such construction). (3) 
When the legislature did define the 
term the Supreme Court held that it 
was acting within its constitutional 
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[§ 34] 33. Private Wrong.?* An infringement or 
privation of the private or civil rights belonging to 
individuals, considered as individuals, and therefore 
frequently termed a “civil injury;’?* a private in- 
FULEVG ee ubOn bees 

[§ 35] 34. Things Private. In the classification of 
the Spanish civil law, those which belong in particu- 
lar to every individual, and of which he “ci ac- 


PRIVATE—PRIVATE RIVER 


not open or publicly.4* 

Privately stealing.4® Stealing without the knowl- 
edge of the person from whom the property is tak- 
en,*® or so suddenly as not to allow time to make 


resistance before the property is carried away.°°® 


Other phrases: “Privately manufactured distilled 
intoxicating liquor,”®! “privately owned track.’’®? 
PRIVATE NUISANCE.®? 


quire or lose dominion. 38 
PRIVATE ACT.*° 
PRIVATE ACTION.*° 
PRIVATEER. 


emy.*+ 
PRIVATE EXAMINATION.#? 


PRIVATE INTERNATIONAL LAW.‘ 


PRIVATE LAND GRANT.‘+. 
PRIVATE LAW.?® 
PRIVATELY.#° 


powers in so doing, and such defini- 
tion was upheld. State v. Cowlitz 
County Super. Ct., 77 Wash. 585, 137 P 
994, 996. 

[ce] Statutory definition see L. 
(1913) ¢ 133 p 412 § 1 [quot State v. 
King County Super. Ct., 91 Wash. 249, 
251, 157 P 689; State v. Cowlitz Coun- 
ty Super. Ct., 77 Wash. 585, 137 P 994, 
995 (quot Inspiration Cons. Copper 
Co. v. New Keystone Copper Co., 16 
Ariz, 257, 144'P 277, 281)]. 

{d] “Public way of necessity”’ 
compared.—“‘The private ways of 
necessity granted by the constitution 
differ from public ways of necessity 
only in the fact that they are private, 
and refer particularly to and include 
passageways or roadways necessary 
in the sense that they are indispensa- 
ble to the practical use of the prop- 
erty for which they are claimed.” 
Crystal Park Co. v. Morton, 27 Colo. 
A. 74, 81, 146 P 566. . 

34. “Wrong” see [40 Cyc 2873]. 

85. Blackstone Comin. [quot Rho- 
bidas v. Concord, 70 N. H. 90,116, 47 
A 82, 87, 85 AmSR 604, 51 LRA 381; 
Tomlin v. Hildreth, 65 N. J. Ll. 438, 
445, 47 A 649, 651]; Huntington v. 
Attrill, 146 U. S. 657, 668, 13 SCt 224, 
228, 36 L. ed. 1123; U.S. v. Illinois 
Cent. R. Co., 156 Fed. 182, 185; Iowa 
v. Chicago, ete., R. Co., 87 Fed. 497, 
498, 3 LRA 554; Ex p. Hickey, 12 
Miss. 751, 783 [quot State v. Magee 
Pub. Co., 29 N. M. 455, 224 P 1028, 
1031, 38 ALR 142]; Cullinan v. Burk- 
hard, 41 Misc. 321, 324, 84 NYS 825, 
827; McDonald v. Brown, 23 R. I. 546, 


In international law, a private 
armed vessel, duly commissioned by government to 
cruise during war against the commerce of the en- 


PRIVATE PARTS.** 
PRIVATE PASSWAY.°*5 
PRIVATE PATH.°® 


PRIVATE POND.**. 
PRIVATE POWERS.’® 
PRIVATE PROPERTY.°*® 


PRIVATE PROSECUTOR.°®° 
PRIVATE RESIDENCE OR DWELLING.** 


PRIVATE RIGHT.°* 


PRIVATE RIGHT OF WAY.* 
PRIVATE RIVER. °+ 


In a private or secret manner; 


549, 51 A 213, 91 AmSR 659, 58 LRA 
76 


8. 

[a] “Public wrong” distinguished. 
—Huntington v. Attrill, 146 U. S. 657, 
668, 18 SCt 224, 228, 36 L. ed. 1123; 
Iowa v. Chicago, etc., R. Co., 37 Fed. 
497, 498, 3 LRA 554; Ex p. Hickey, 12 
Missi! 751, «788, 23 /ALR 1529. [quot 
State v. Magee Pub. Co., 29 N. M. 455, 
224 P 1028, 1031, 38 ALR 142]; Rho- 
bidas v. Concord, 70 N. H. 90, 116, 47 
A 82, 87, 85 AmSR 604, 51 LRA 381; 
Cullinan v. Burkhard, 41 Misc. 321, 
324, 84 NYS 825; McDonald v. Brown, 

R. I. 546, 549, 51 A 213, 91 AmSR 
659, 58 LRA 768. 

[b], “The terms ‘private wrong’ 
and ‘private right’ cannot be defined 
further than to say that they include 
all those duties due from one person 
to another, for the breach of which 
the law gives an action.’ Rhobidas 
v. Concord, 70 N. H. 90, 116, 47 A 82, 
85 AmSR 604, 51 LRA 381. 

36. Rhobidas v. Concord, supra. 

“Private injury” see Injury § 22. 

87. Tomlin v. Hildreth, 65 N. J. L. 
438, 445, 47 A 649. See Torts [38 Cyc 
415]. 

38. 
1, 14 


Sullivan v. Richardson, 33 Fla. 
S 692, 708. 


39. See Statutes [36 Cyc 1190]. 
40. See Private § 3. 

415° Burritt. 2D: 

42. See Acknowledgments § 25 


text and note 387. 

43. See Conflict of Laws § 1 text 
and notes 2—4. 

44. See Grant 28 C. J. p 820 note 
90 [a]. 


45. See Law § 18. 
utes [36 Cyc 1190]. 

46. See Private ante; Privily post. 

47. Century D. 

48. “Stealing” see [36 Cyc 1258]. 

49. Bush v. State, 53 Tex. Cr. 213, 
109 SW 184, 186; Brown v. State, 
(Tex. Cr.) 22 SW 24; Brown’s Case, 2 
Bast 2: C.2162. 

[a] In Virginia ‘‘there is no such 
offence known to the law of Virginia 
as ‘private’ stealing, from the person 
of another or otherwise. The law 
makes no distinction between private 
and public stealing, except that rob- 
bery must, of necessity, be commit- 
ted publicly.” Johnson yv. Com., 24 
Gratt. (65 Va.) 555, 557. 

50. Bush v. State, 53 Tex. Cr. 213, 
109 SW 184, 186; Brown v. State, 
(Tex. Cr.) 22 SW 24. 

51. State v. Kriegbaum, 194 Wis. 
229, 215 NW 896, 897; State v. Smith, 
184 Wis. 664, 200 NW 638, 640. 


And see Stat- 


52. National Refining Co. v. St. 
Louis, ete., R. Co., 2837 Fed. 347, 349, 
LHOP CGA Gls 

53. See Nuisances § 3. 

54. See Private § 18. 

55. See Private § 19. 

56. See Path 47 C. J. p 419. 


57. See Private § 20. 
58. See Municipal Corporations § 
178 text and note 77. 


59. See Property post, 
60. See Private § 21. 
61. See Private § 22. 
62. See Private § 23. 
63. See Private § 24. 
64. See Private § 25. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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C. Remedies for Obstruction [§§ 87-91] p 397 
1. Removal by Party Aggrieved [§ 87] p 397 
2. Actions [§§ 88-91] p 397 
a. Right To Maintain [§ 88] p 397 
b. Actions for Damages [§ 89] p 397 
e. Suits for Injunction [§§ 90-91] p 397 
(1) In General [§ 90] p 397 
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IX. USE FOR TRAVEL [§ 92] p 397 
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A. Alteration [§ 94] p 398 


B. Vacation [§§ 95-97] p 398 
1. Power To Vacate [§ 95] p 398 
2. Grounds [§ 96] p 398 
3. Proceedings [§ 97] p 398 

C. Extinguishment [§ 98] p 399 


XII. PENALTIES [§§ 99-100] p 399 
A. For Failure To Open Road [§ 99] p 399 
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XIII. CRIMINAL OFFENSES [§ 101] p 399 


Drain for private purposes see Drains § 50. - 
License to pass over land see Licenses § 175 et seq. 


Pent Roads 48 C. J. p 798. 
Private way: 

As: 
Boundary see Boundaries § 107. 


Breach of covenant see Covenants §§ 122, 148. 


Created by: 
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Private way:—Continued. 
For logging see Logs and Logging § 14. 


Taken for public use see Eminent Domain § 83. 
Public road see Highways § 1 et seq. 
Street see Municipal Corporations § 3597 et seq. 
Taking private property for private use in general see 


Constitutional Law § 1042 et seq. 


Way of necessity see Easements §§ 114-116. 


Implied grant see Easements § 110. 
Prescription see Easements §§ 71-83. 


I. DEFINITION, ORIGIN, AND NATURE 


[§ 1] A “private road” has been defined as a road 
established by publie authority chiefly for the ac- 
commodation of an individual or individuals, and at 
his or their instance and expense.? 
legal contemplation, the term involves a contradic- 
It is unknown to the common law, having its 
origin in American legislation, and cannot. be regard- 
ed as having been employed as a substitute for the 
In construing the stat- 
utes authorizing the laying out of private roads, the 
courts have, in numerous decisions, held that the 


tion.” 


word “way” at common law.? 


1. Clark v. Boston, etc., R. Co., 24 
N. H. 114; Cook v. Vickers, 141 N. 
€. 101, 53 SE 740. 

2. Sherman v. Buick, 32 Cal. 241, 
252, 91 AmD 577. 

3. Sherman v. Buick, supra. 

4 Ala.—Sadler v. Langham, 34 
Ala. 311. 

Tll.—@rear-v. ‘Crossly,, 40 Ill.: 175; 
Nesbitt v. Trumbo, 39 Ill. 110, 89 AmD 


290. Compare Illinois case infra 
note 5. 

Ind.—Stewart v. Hartman, 46 Ind. 
331; Wild v. Deig, 43 Ind. 455, 13 
AmR 399. 

Ilowa.—Bankhead v. Brown, 25 Iowa 
540. 

Mo.—Dickey v. Tennison, 27 Mo. 
373. Compare Missouri case infra 
note 5. 


N. Y.—Taylor v. Porter, 4 Hill 140, 
40 AmD 274. 

Or.—Witham v. Osburn, 4 Or. 318, 
18 AmR 287. Compare Oregon cases 
infra note 5. 

Tenn.—Rice v. Alley, 1 Sneed 51; 
Clack v. White, 2 Swan 540. Compare 
Tennessee cases infra note 5. 

W. -Va.—Varner v. Martin, 21 W. 
Vier boas 

Wis.—-Osborn v. Hart, 24 Wis. 89, 
i AmR 161. 


In accurate 


[a] In Maryland it was said that 
a road to which the public can have 
no access by a highway cannot, in 
the nature of things, be public, and 
at most would serve only the purposes 


of private convenience. State v. 
Price, 21 Md. 448. 
5. Ark.—Houston v. Hanby, 149 


Ark, 486, 232 SW 930; Carter v. Bates, 
142 Ark. 417, 218 SW 838; Pippin v. 
May, 78 Ark. 18, 93 SW 64; Roberts 
v. Willings, 15 Ark. 43. 

Cal.—Madera County v. Raymond 
Granite Co-139) Cal. 128,72 Pr 9s: 
Monterey County v. Cushing, 83 Cal. 
507, 23 P 700; Sherman v. Buick, 32 
Cal. 241, 91 AmD 577. 

Del.—In re Hickman, 4 Del. 580. 

Ida.—Latah County v. Hasfurther, 
12 Ida. 797, 88 P 433; Latah County 
vy. Peterson, 3 Ida. (Hasb.) 398, 29 
P 1089, 16 LRA 81. 


Ill. Road Dist. No. 4 v. Frailey, 


813 Ill. 568, 145 NE 195. Compare 
Illinois cases ‘supra note 4. P 
Mass.— Butchers’ Slaughtering, 


etc., Assoc. v. Boston, 139 Mass. 290, 
30 NE 94; Davis v. Smith, 130 Mass. 
113; Denham y. Bristol County, 108 
Mass. 202; Danforth v. Durell, 8 Al- 
len 242; Flagg v. Flagg, 16 Gray 175; 
Craigie v. Mellen, 6 Mass. 7 


term “private road” is in reality what its name im- 
plies—a way for the exclusive use by travel by the 
particular person or persons for whom it is laid out, 
and not for public use in any sense.* In a still larger 
number of decisions, the courts have construed the 
term “private road,” as used in the statutes, as mean- 
ing a public road in the sense that it is open to all 
who see fit to use it, although the principal benefit 
inures to the individual or individuals at whose re- 
quest it was laid out;° and being open to all who see 
fit to use it, the payment of damages for the right of 


Minn.—Rask v. Hendrum, 173 Minn. 
572, 218 NW 115; Trout Brook Real- 
ty Co..v. Featherstone, 173 Minn. 448, 
217 NW 499; Carlson v. Elmo Tp., 
141 Minn. 240, 169 NW 805; ‘Mueller v. 
go pends 117 Minn. 290, 1385 NW 

Mo.—Belk v. Hamilton, 130 Mo. 292, 
32 SW 656. Compare Missouri case 
supra note 4 

Mont.—Komposh v. 
Mont. 493, 244 P 298. 

N. H.—Brown: v. Brown, 50 N. H. 


Powers, 75 


538; Proctor v. Andover, 42 N. H. 
348; Clark v. Boston, etc., R. Co., 24 
Neo Hy 4s) Metcalf, va (Binghamy.s 
Nines, 459% 


N. J.—Allen v. Stevens, 29 N. J. L. 
509; Perrine v. Farr, 22 N. J. L. 356. 

N. C.—State v. Hardy, 158 N. C. 
652, 74 SH 111; Barber v. Griffin, 158 
N.. G.-348,. 74 SH 110; Ford v. Mann-= 
Ing plo N Cy Lol eOveo Hie coe COOK 
v. Vickers, 141 N.C. 101, 53 SE) 740; 
Cozard v. Kanawha Hardwood Co., 
139 N: C. 288, 51 SE 932, 111 AmSR 
779, 1 LRANS 969; Mayo v. Thigpen, 
LOWe Nee, 635 Lie Ska Lob 2: 

Oh.—Ferris v. Bramble, 5 Oh. St. 
109; Shaver v. Starrett, 4 Oh. St. 
494 


Or.—Hartley v. Sherman County, 
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way by a private individual does not change its 
The term “private road,” it has been 
said, is used merely for the purpose of classification,’ 
and to distinguish a class of public reads benefiting 
private individuals who, instead of the publie at 
large, should bear the expense of their establishment 
This diversity of views may be 


character.® 


and maintenance.§ 


ascribed to some extent, but not altogether, 
difference in the wording of the statutes,® and, as 
elsewhere shown, where the latter construction pre- 
vails,+° the validity of the statutes authorizing the 
taking of land for such a purpose has been uniform- 
ly upheld as a legitimate exercise of the power of 


PRIVATE ROADS 


to a 


the state.t® 


[$§ 1-2 


eminent domain;'! and, on the other hand, where the 
statutes are construed as creating ‘a road which the 
public has no right to use,1? such statutes have been 
held invalid,'? except where, as is the case in many 
states, the condemnation of private property for a 
private road or way of necessity over the lands of 
another, differing from private ways acquired by 
prescription or grant only in the method of acquisi- 
tion,!* is expressly authorized by the organic law of 
Where the right to such way is con- 
ferred by statute enacted under constitutional au- 
thority, it is not a personal right, but pertains to the 
land to which it becomes appurtenant.!® 


II. DISTINGUISHED FROM PRIVATE WAY 


[§ 2] 


A private way is an incorporeal heredita- 
ment which may be created or extinguished by the 
acts of the owners of the servient and dominant 
tenements as private individuals,!* while private 
roads do not become attached to the land of the party 


at whose instance they are laid out, but are estab- 


119 Or. 586, 250 P 740; Lesley v. Kla- 
math County, 44 Or. 491, 75 P 709; 
Fanning v. Gilliland, 37 Or. 369, 61 
P 636, 62 P 209, 82 AmSR 758; Towns 
v. Klamath County, 33 Or. 225, 53 P 
604. Compare Oregon case supra 
note 4, 

Pa.—Waddell’s App., 84 Pa. 90; 
In re Killbuck Private Road, 77 Pa. 
39; In re Pocopson Road, 16 Pa. 15. 

s. C.—State v. Mobley, 26 S..Cx Li 
44; Singleton v. Roads Comrs., 11 
Ss. L. 526; Ex p. Withers, 5 S:'C 
L. 83. 


Tenn.—Debusk v. Riley, 154 Tenn. 
381, 289 SW 493; Derryberry. v. 
Beck, 153 Tenn. 220, 280 SW 1014; 
Bashor v. Bowman, i133 Tenn. 269, 
180 SW 326. Compare Tennessee 
cases supra note 4. 

Tex.—Galveston, etc., R. Co. v. Bau- 
daty.18")' Tex: Civ, JA, 595,845 Sweig3g, 

“Roads leading from the main road, 
which runs through the country to 
the residences or farms of individu- 
als, are of public concern and un- 
der the control of the Government. 
Taking private property for the pur- 
poses of such roads is not a taking for 
private use. They are open to every 
one who may have occasion to use 
them, and are therefore public. Their 
character as public roads is unaf- 
fected by the circumstance, that in 
view of their situation, they are but 
little used, and are mainly conven- 

_ient for the use of a few individuals, 
and such as may have occasion to 
visit them socially or on matters of 
business, nor by the circumstance 
that in view of such conditions the 
Legislature may deem it just to open 
and maintain them at the cost of 
those most immediately concerned 
instead of the public at large. The 
object for which they are established 
is none the less of a public charac- 
ter, and therefore within the super- 
vision of the Government. To call 
them ‘private roads’ is simply a leg- 
islative misnomer, which does not 
affect or change their real character. 
By-roads is a better name for them, 
and one which is less calculated to 
mislead the uninitiated.” Sherman 
v. Buick, 32 Cal. 241, 255, 91 AmD 
517. 

Quasi-public roads. — “Cart- 
ways are regarded as quasi public 
roads and the condemnation of pri- 
vate property for such a use has been 
sustained upon that ground as a val- 
jd exercise of the power of eminent 
domain. The public have the right 
to use them and are otherwise in- 
terested in their establishment and 
maintenance. 1 Lewis on Em. Do- 


main, section 167; Cozard v. Kana- 
wha Hardwood Co., 139 N. C. 283, 51 
SE 932, 111 AmSR 779, 1 LRANS 969. 
They are laid out, it is true, on appli- 
cation of a particular individual and 
paid for by him, and are designed 
primarily and principally for his spe- 
cial accommodation; but, as they are 
intended also for the use of the pub- 
lic generally, they are for this rea- 
son properly considered a part of the 
public road system of the county.” 
Cook v. Vickers, 141 N. C. 101, 103, 
53 SE 740. 

[b] Name given way does not de- 
termine its character, for if the road 
be called a “private road” or a ‘“‘neigh- 
borhood road,” but is in fact so laid 
out as to give the public a right free- 
ly to use it, upon terms common 
to all, notwithstanding its name, it 
is a public one. Cozard v. Kanawha 
Hardwood Co., 139 N. C. 2838, 51 SE 
932, 1 LRANS 969, 111 AmSR 779. 

{[c] In Indiana a ‘‘neighborhood 
road’ was held to be a public high- 
way, and not a private road. Kissin- 
ger v. Hanselman, 33 Ind. 80. Com- 
pare Indiana cases supra note 4 

{[d] In Kansas, under a statute 
providing that, whenever the prem- 
ises of any person shall be complete- 
ly surrounded by the property of oth- 
ers so as to be without access to any 
public highway, he may, on petition 
to the board of county commissioners, 
have a road laid out by them through 
some portion of the adjoining lands, 
the road is in a sense a private road, 
but it is also a public road in that 
it provides at public expense a free 
and open highway by which the gen- 
eral public can go to and from the 
premises of the petitioner. This 
limited use by the public gives the 
road all the legal characteristics of a 
public highway. Johnson County v. 
Minnear, 72 Kan. 326, 83 P 828. 


6. Road Dist. No. 4 v. Frailey, 313 | 


Tll. 568, 145 NE 195. 
7. Road Dist. No. 4 v. Frailey, su- 
pra. 


8. Sherman v. Buick, 32 Cal. 241, 
91 AmD 577. 

9. See statutory provisions; and 
cases supra notes 4, 5. 

10. See supra text and note 5. 

11. See Eminent Domain § 44. 

12. See supra text and note 4. 

a See Eminent Domain § 44. 

See Easements §§ 71-83, 98- 


101, pee es 126. 
15. Ala.—Steele v. Madison Coun- 
ty, 83 Ala. 304, 3 S 761. 
Ariz.—Ins spiration Cons. 
Co. v. New Keystone Copper Co., 
Ariz. 257, 144 P 277. 


Copper 
16 


lished for the use of the public as well as the eae 
asking for the road and may be discontinued or 
changed when the public interests require it;1® and 
the public authorities alone have the power to create 
or extinguish such road,!® 


Colo.—Crystal Park Co. v. Morton, 
Zt. Colo. AS 74, 146 <P-566: 

Ga.—Wyatt v. Hendrix, 146 Ga. 143, 
90 SE 957; Neal v. Neal, 122 Ga. 804, 
50 SE 929; Chattanooga, etc., R. Co. 
v. Philpot, 112 Ga. 153,°37 SE 181. 

La.—Perry v. Webb, 21 La. Ann. 
247; Miller v. Thompson, 3 La. Ann. 
567; Martin v. Patin, 16 La. 55; Brous- 
sard v. Etie, 11 La. 394. 

Mich.—Peo. vy. Richards, 
214. 

Mo.—Wiese v. Thein, 279 Mo. 524, 
214 SW 853, 5 ALR 1552; Colville v. 
Judy, 73 Mo. 651; Barr v. Flynn, 20 
Mo. A. 383. 
ria C.—State v. Stackhouse, 14 S. C. 

Wash.—State v. King County Su- 
per, (Ct, 9 "Wash.” 249) 7157 —P aosoe 
State  v. Cowlitz County Super. Ct., 
Vi. Wash. .585, 137 P "904s" Wong av 
Billings, 7 Wash. 267, 34 P 906: 

See also Constitutional Law § 1042 
et seq. 

{a] In Porto Rico, under the Span- 
ish code, the owner of property sur- 
rouuded by other property belonging 
to several owners and having no exit 
to the public highway may demand 
a right of way through the neigh- 
boring tenements by paying the prop- 
er indemnity, and the owner of a 
property situated between a munici- 
pal road and an insular highway has 
the right to demand direct access to 
the road if that is the natural and 
most convenient outlet. Nin v. Ru- 
calleda, 28 Porto Rico 503. 

16. Wiese v. Thien, 279 Mo. 524, 
532, 214 SW 853, 5 ALR 1552, 

“It is the situation of the land that 
calls for its application, and the own- 
er for the time being is the instru- 
ment by which the proceeding is in- 
stituted.” Wiese v. Thien, supra. 
Allen v. Stevens, 29 N. J. L. 
See also Hasements § 71 et seq. 

[a] Private ways do not concern 
public generally, but are particular 
easements of a private nature. Ex 
Daw ehiers: 05 «SoCo Soe 

[b] “Private roads” are not to be 
understood as being synonymous with 
“ways” at common law, but as indi- 
cating a particular class of highways 
or public ways over which any one 
may pass without committing tres- 
pass. Hartley v. Vermillion, 141 Cal, 
339, 348, 74 P 987; Sherman v. Buick, 
32 Gal. 241, 252, 91 AmD 577. 

18. Pippin v. May, 78 Ark. 18, 93 
SW 64. And see infra §§ 94-98. 
dua Allen v. Stevens, 29 N. J. L. 

os 


38 Mich. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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III. DISTINGUISHED FROM 


[§ 3] A private road is distinguished from a pub- 
he highway in that the expense of laying it out is not 
borne by the public at large, but by the individual 
or individuals for whose accommodation chiefly it is 
laid out.2° ‘A highway is a principal road leading to 
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sion to do so.?1 


some place of general resort, and is commonly trav- 


[§ 4] 


is reasonably convenient.2? 


by applieant.?4 


20. Sherman v. Buick, 32 Cal. 241, 
91 AmD 577; Clark v. Boston, etc., R. 
Co., 24 N. H. 114. See.Madera Coun- 
ty v. Raymond Granite Co., 139 Cal. 


128, 72 P 915 (as sustaining this 
veiw). 
21. State v. Mobley, 26 S.C. L. 44; 


Hx’ p: Withers, 5° Si" ©. 1/83) ~See 
Singleton v. Roads Comrs., 11 S. C. L. 
526, 527 (a highway is a way through 
the state, or from town to town, while 
a private road is a way from public 
road to public road, or from a pub- 
lic road over a neck of land toward 
its extremity). 
Cross references: 

Description in petition for establish- 

ment see infra § 20. . 

Fixing location and termini: 
AS essential of report of viewers, 
commissioners, or jurors see in- 
fra § 33. 
In judgment, order, or decree lay- 
ing out or opening see infra § 
45. 

23. Wyatt v. Hendrix, 146 Ga. 143, 
90 SE 957. 

24. Trout Brook Realty Co. v. 
Featherstone, 173 Minn. 448, 217 NW 
499; Johnson v. Chisago Lake, 122 
Minn. 134, 141 NW 1115. 


25. Ga.—Bibb County. v. Harris, 71 
Ga. 250. ; 

Ill— Highway Comrs. v. Mallory, 
21 Til. A. 184. 

Ind.—Barnard v. Howarth, 9 Ind. 
103. 

Ky.—McCauley v. Dunlap, 4 B. 
Mon. 57. 


La.—Adams v. Harrison, 4 La. Ann. 
eo Miller y. Thompson, 3 La. Ann. 

tie 

Me.—Lyon v. Hamor, 73 Me. 56. 

Md.—Owings v. Worthington, 10 
Gill & J. 283. 

Miss.—Whitefort v. Homochitto 
Lumber Co., 130 Miss. 14, 938 S 437. 


Mo.—Allen v. Welch, 125 Mo. A. |} 
278, 102 SW 665. 

N. H.—Proctor v. Andover, 42 N. H. 
348. 

N. J.—State v. Guilbaud, 47 N. J. L. 
PAS 

IN, Y,— Satterly v. Winne, 101 N.Y. 
218, 4 NE 185. 

N. C.—Burden v. Harman, 52 N. C, 
354 


Oh.—Ferris v. Bramble, 5 Oh. St. 
109. 

Or.—Lesley v. Klamath County, 44 
OTA OTe OE LOO: 

Pa.—In re Boyer’s Road, 37 Pa. 257. 

{a] In Louisiana (1) under a stat- 
ute which gives the owner of land 
entirely surrounded by other estates, 
who has no way from his land to a 
public road, an absolute right to a 
way over land of his neighbors, the 
way must, by a provision of the stat- 
ute, be generally taken on the side 
nearest to the public road; and this 
rule should only be departed from 
for weighty consideration. Miller v. 
Thompson, 3 La. Ann. 567. (2) But 
the most direct course may be deviat- 
rea from in the construction of the 


IV. LOCATION AND TERMINI?2? 


Applieant for a private road is not enti- 
tled to select his own route where the owner of the 
land over which the route is asked tenders one which 
And in any event, the 
authorities vested with the power to lay out a road 
should determine the propriety of its location and 
are not obliged to lay it out on the route selected 
Statutory provisions as to the loca- 
tion must be observed,?* and the laying out of a road 


Termini. 


road, with a view to render the serv- 
itude less onerous to the land over 
which the road is laid out. Miller 
v. Thompson, supra. (3) And under 
a further provision that the owner 
of land entirely surrounded by other 
estates hag no right to exact a pas- 
sage from which of his neighbors he 
chooses, but that it should be fixed 
at the place least injurious to the 
person on whose estate the passage 
is granted, no private road can be 
granted to such owner without show- 
ing, by proof, where the shortest road 
can be obtained with the least injury 
to the party required to submit to 
the servitude. It may be that the 
passage is not due from the party 
from whom it is claimed, but from 
another contiguous proprietor. 
Adams v. Harrison, 4 La. Ann. 165. 

26. In re Boyer’s Road, 37 Pa. 257; 
In re Neeld’s Road, 1 Pa. 353. 

fa] In Porto Rico the, “right of 
way must follow a straight line— 
the shortest distance—between the 
public highway and the dominant ten- 
ement, modifying and adapting the 
same so as to cause the least, possi- 
ble damage and taking into account 
that the owner of the dominant tene- 
ment has a right to ask or demand 
it in keeping with the requirements 
and conveniences of his tenement.” 
Nin v. Rucalleda, 28 Porto Rico 503. 

[b] Although no formal order had 
ever been issued for the opening of 
the public road, this rule applies, 
where the road had been in fact con- 
firmed and ordered to be opened and 
had been used by the public as a 
public road since that period. In re 
Neeld’s Road, 1 Pa. 353. 

27. Ga.—Bibb County v. Harris, 71 
Ga. 250. 

Ill. Highway Comrs, v. Mallory, 21 
Til. A. 184. 

Me.—Lyon v. Hamor, 73 Me. 56. 

Md.—Owings v. Worthington, 10 
Gill & J. 283; Greenwood v. Stoner, 
OMA aArr coda 43 0n ut 


N. H.—Proctor v. Andover, 42 N. 
H. 348. 

N. J.—State v. Guilbaud, 47 N. J. L. 
QT. 

N. C.—Burden v. Harman, 52 N. 
C54 


Or.—Lesley v. Klamath County, 44 
Ori 491, T5P +709. 

Pa.—In re Sandy Lick Creek Road, 
51 Pa. 94; In re Dunbar Tp. Private 
Road, 4 Pa. Dist. 430; In re Lower 
Towamensing Tp. Private Road, 25 
Pa. Co. 305; In re Palmer’s Private 
Road, 16 Pa. Co. 340; In re Calhoon’s 
Road, 8 Pa. Co. 222. 

[a] Thus (1) a statute providing 
for roads to mines of coal and other 
minerals does not authorize a road 
to a fire clay mine. In re Dunbar Tp. 
Private Road, 4 Pa. Dist. 430; In 
re Palmer’s Private Road, 16 Pa. Co. 
340. (2) A statute authorizing a road 
from dwellings or plantations does 
not authorize a road from a “coal 
plant.” In re Calhoon’s Road, 8 Pa, 
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PUBLIC ROAD OR HIGHWAY 


eled by all kinds of people; private roads are neigh- 
borhood ways not commonly used by other than peo- 
ple of the neighborhood where they are, although 
they may be used by any one who may have occa- 


partly on a public road is illegal because it inter- 
feres with the public road.?¢ 

A road cannot be laid out except be- 
tween the termini prescribed by the statute authoriz- 
ing the laying out of the road.27 
minus a quo, as fixed by the statute, is a dwelling,?® 
a point near a dwelling,?® a farm or plantation,?° 
although separated from the owner’s dwelling,?? cul- 
tivated or improved land,?? or alot of land;?% and 


Generally the ter- 


Co. 222. (8) A statute, authorizing 
the grant of private ways to individ- 
uals to go to, and return from, their 
farms and places of residence, does 
not authorize the grant of a way from 
the brickyard of an individual. Bibb 
County va Harris, (Ga. 2505 ches 
statute, authorizing county courts to 
grant roads from the petitioner’s 
“farm and plantation to places 
of public worship, and mills,” etc., 
confers no power to grant a road 
from a church to the petitioner’s mill 
and from thence to intersect a public 
road. Greenwood v. Stoner, 3 Harr. & 
J. (Md.). 435. (5) There being no 
statutory authority therefor, a road 
starting with a turnpike and ending 
at a creek cannot be laid out. In re 
Sandy Lick Creek Road, 51 Pa. 94. 

{b] Passing over one highway to 
another.—Under a statute authorizing 
the establishment of roads from plan- 
tations to public highways, such a 
road cannot be granted to pass over 
one public highway to another, but 
must terminate at a public highway. 
Owings v. Worthington, 10 Gill & J. 
(Md.) 283. 

28. Ga.—Bibb County v. Harris, 71 
Ga. 250. 

Ill.—Highway Comrs. v. Mallory, 21 
Till. A. 184. 
brie H.—Proctor v. Andover, 42 N. H. 

Or.—Lesley v. Klamath County, 44 
Orag49ty 75 PPT TO9: 

Pa.—In re Killbuck Private Road, 
77 Pa. 39; In re Sandy Lick Creek 
Road, 51 Pa. 94; In re Lower Tow- 
amensing Tp. Private Road, 25 Pa. 


Co. 305; In re Calhoon’s Road, 8 Pa. 
Co. 222. ‘ 
[a] It is not necessary that road 


begin precisely at dwelling of the 
petitioner, under a statute designat- 
ing the dwelling as the terminus a 
quo, but it is sufficient if it gives con- 
venient entrance to his premises in 
proximity to his dwelling so that the 
public may have access. Lesley v. 
Klamath County, 44 Or. 491, 75 P 709. 
See Hartley v. Sherman County, 119 
Or. 586, 250 P 740 (there is no neces- 
sity for extending the road into the 
premises of a petitioner provided it 
gives him egress from his farm and 
the public ingress to the farm). 

29. Proctor v. Andover, 42 N. H. 
348. 

30. Bibb County v. Harris, 71 Ga. 
250; Highway Comrs. v. Mallory, 21 
Ill. A. 184; Owings v. Worthington, 
10 Gill & J. (Md.) 283; Greenwood 
v. Stoner, 3 Harr. & J. (Md.) 435; In 
re Killbuck Private Road, 77 Pa. 39; 
In re Sandy Lick Creek Road, 51 Pa. 
94; In re Lower Towamensing Tp. 
Private. Road, '(25.Pa. Co. 305;. In.re 
Calhoon’s Road, 8 Pa. Co. 222. 

31. In re Stewart’s Private Road, 
38 Pa. Super. 339. 

32. Lyon v. Hamor, 73 Me. 56 (a 
mill site upon which a mill is erected 
is eultivated and improved land). 

83. Highway Comrs. v. Mallory, 21 
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the other terminus is a highway,?4 town,?® place of 
necessary public resort,’ “the nearest point practical 
from a public road,”*? or some private way leading 
to a highway,*® according as the local statute may 


provide. 


Between two tracts owned by the same person. 
A road cannot be laid out so as to permit a person to 
pass over the land of another merely for the purpose 
of passing from one tract to another tract owned 
by him, under a statute empowering the highway sur- 
veyor to lay out a road from one’s land to a mill, 
or other publie road.® 


market, public landing, 


/ 


\ 


[§ 5] A. Power To Establish—1. In General. 
The power to grant a private road is an exercise of 
the right of eminent domain.** And, as the power to 
exercise the right gf eminent domain i is in the legis- 
lature as representing the sovereignty of the state,** [§ 
it necessarily follows that the power to authorize the 
laying out of a road exists only where it has clearly 
been conferred by legislative enactment,*> conform- 


Tll. A. 184, 
34. ‘Il. Highway Comrs. v. Mal- 
lory, supra. 
Me.—Lyon v. Hamor, 73 Me. 56. 
N. J.—State v. Guilbaud, 47 N. J. 


iA At 

N. C.—Burden vy. Harman, 52 N. C. 
354. 

Pa, 
358; In re Sandy Lick Creek Road, 
oleeP an I 4: 

35. Lyon v. Hamor, 73 Me. 56. 

36. In re Sandy Lick Creek Road, 
bill Par 9/4" 

37. Barton’s Application, 111 Or. 


D11225 P 322. 

[a] What constitutes nearest point 
practical from public road (1) de- 
pends upon the situation presented 
to the viewers as shown by the sur- 
rounding circumstances and condi- 
tions, and they may consider the par- 
ticular use to be made of the road. 
Barton’s Application, 111 Or. 111, 115, 
225 P 322. (2) And where viewers 
exercised their discretion when they 
located the terminus of a road at a 
point upon a highway that might be 
available for transporting fruit to 
market, it was a “point practicable 
on a public road.” “Both the title 
and the body of the act indicate that 
the road contemplated should be a 
convenient road; and a convenient 
road for a person with a buckboard 
or a saddle-horse might not be feas- 
ible in a neighborhood where they 
were engaged in growing and trans- 
porting fruits.’”’ Barton’s Application 


supra. 
38. In re Keeling’s Road, 59 Pa. 
358; In re Sandy Lick Creek Road, 


51 Pa. 94. 

[a] Private railway.—The courts 
have expressed doubt as to whether, 
under a statute authorizing a private 
way leading to a highway, a private 
road can be laid out to a private rail- 
way, although such railway leads toa 
highway. In re, Keeling’s Road, 59 
Pa, 358. 

39. State v. Guilbaud, 47 N. J. L. 
277. 

40. Shake v. Frazier, 94 Ky. 143, 
21 SW 583, 14 KyL 798; Robinson v. 
Swope, 12 Bush (Ky.) 21. See Fitz- 
patrick v. Warden, 157 Ky. 95, 162 
SW 550 (recognizing rule). Compare 
Reynolds v. Reynolds, 15 Conn. 83 
(where the court refused to consider 
the constitutionality of a statute au- 
thorizing the laying out of a way 
for the sole use of an individual over 
the lands of another, because the 
question was not properly presented 
in the assignment of errors, and up- 
held the laying out of a private road 
which did not connect with a high- 
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[§§ 4-6 


could such a road be laid out under a statute assum- 
ing to authorize it because it would be the taking of 
private property for a private purpose, in violation 
of organic law.*° 


Highway beyond boundary of county. Where a 


Nor 
V. ESTABLISHMENT 


ment.*? 


way, and the only use of which was 
to give the petitioner access to one 
parcel of his land by connecting it 
with another). 

41. Owings v. Worthington, 10 

Gill & J. (Md.) 283, 293 (“To war- 
rant the action of the commissioners 
to enable them to exercise any juris- 
diction over the subject, a case must 
be presented to them in which they 
are competent to grant all the relief 
designed for the applicants; . 
If it be held sufficient to entitle a 
party to a private road or way to 
any point or place not specified in the 
privilege granted by the Act of As- 
sembly, simply by the allegation that 
from that point or place he has per- 
mission of the intermediate landhold- 
ers to extend the way to some of the 
places enumerated in the law, ali the 
limitations and restrictions as: to 
place, in the granting of private 
ways, become a dead letter’). 


42. Owings v. Worthington, supra, 
43. Bibb County v. Harris, 71 Ga. 
250; Funderburk v. Spengler, 234 Il. 


574; 85 NE 1938) 
Domain §§ 23, 44. 
[a] Private roads become such by 
being laid out under an order of court, 
as public roads are. Johnson v. Stay- 
ton, 5 Del. 448, 
44. Bibb County v. Harris, 71 Ga. 
250. And see Eminent Domain § 23. 
45. Holcomb v. Moore, 4 Allen 
(Mass.) 529; Chandler v. Reading, 
129 Mo. A. 63, 107 SW 1039; Dunbar 
Tp. Private Road, 4 Pa. Dist. 430; Sin- 
gleton v. Roads Comrs., 11 S. C. L. 526. 
46. Bibb County v. Harris, 71 Ga. 


250. 
Ga.—Bibb County v. Harris, 
234 


And see Eminent 


supra. 
fll.—Funderburk y. Spengler, 
Ill. 574, 85 NE! 193. 
Iowa.—Carter v. Barkley, 137 Iowa 
510, 115 NW 21. 


Me.—York vy. Parker, 109 Me. 414, 
84 A 939. 
Miss.—Whitefort v. Homochitto 


Lumber Co., 130 Miss. 14, 98 S 437. 
Mo.—Chandler v. Reading, 129 Mo. 
A. 638, 107 SW 10386; Coberly v. Butler, 
63 Mo. A. 556. 
N. Y.—Matter 
426, 50 NYS 408. 


of Lawton, 22 Misc. 


Pa.—In re Dunbar Tp. Private 
Road, 4 Pa. Dist. 430. 
Tex.—Anderson vy. Engler, (Civ. 


A.) 184 SW 309. 
“The exercise of the power must 
be kept strictly within the language 


of the legislative grant.” Funder- 
burk v. Spengler, 234 Ill. 574, 576, 85 
NE 193. 

[a] Rule applied.—(1) Under a 


statute authorizing a grant of pri- 


road granted terminates short of a public highway 
for want of jurisdiction in the commissioners to 
erant the right, 
the boundary of their county,*! it cannot be sus- 
tained by individual grants of a way from that point 
to the highway.4?,, 


as where the highway was beyond 


ing to the limitations imposed by the constitution up- 
on the law-making power,*® and then only under the 
circumstances and conditions prescribed by the enact- 


6] 2. Courts or Boards Vested with Power. 
The power to lay out private roads must be exer- 
cised by the board or court to whom it has been 
delegated by statute.*’ 


individuals to go to, 
and return from, their farms and 
places of residences, the grant of a 
way to a brickyard is unauthorized. 
Bibb County v. Harris, 71 Ga. 250. 
(2) Where defendants’ land was 
bounded on three sides by the Rio 
Grande River and on the fourth by 
the land of one of the plaintiffs, they 
could not invoke the provisions of a 
law enacted in 1884 (9 Gammel L. 
pp 600-602), requiring that a right of 
way be left across land surrounding 
the land of another, as that law did 
not by its terms apply to defendants’ 
tract, and the court had no authority 
to extend the law to include land 
evidently not contemplated by the 


vate ways to 


legislature. Anderson v. Engler, 
(Tex. Civ. A.) 184.SW 309. 

[b] Over applicant’s land.— A 
statute, which empowers municipal 


officers on petition to lay out pri- 
vate ways for qany inhabitant if he 
has cultivated land in the town, 
which such way will connect with a 
town way or highway, provides for 
an eminent domain proceeding to 
propose an easement upon the land 
of others, and does not authorize mu- 
nicipal officers to lay out a way for 
an owner of cultivated land over his 
own land. He may construct roads 
over his own lands at his pleasure, 
and needs no action by the municipal 
officers. York v. Parker, 109 Me. 414, 
84 A 939. 

48. See statutory provisions. 

{a] In Alabama (1) the commis- 
sioners’ courts exercise the power of 
establishing private roads (Coffee 
County Comrs. Ct. v. Ballard, 185 Ala. 
501, 64 S 311), (2) and, being vested 
with executive, legislative, and judi- 
cial power, may order the establish- 
ment of such roads at a time other 
than the regular terms of such courts 
provided for by statute (Coffee Coun- 
ty Comrs. Ct. v. Ballard, supra). 

[b] In Georgia the county judge of 
Richmond County, under the act of 
1871, creating county courts in several 
counties, including Richmond, and 
declaring that the judges thereof shall 
discharge the duties formerly devolv- 
ing on the justices of the inferior 
courts as to county business, has ju- 
risdiction to grant private roads. 
Summerville Macadamized, etc., Road 


Ro: aoe Dutscher-Schuetzen Club, 62 
a. 
{e] In Idaho the board of county 


commissioners is authorized to estab- 
lish private roads in the same man- 
ner as public roads, under Rey. St. 
(1887) § 938. Latah vouney v. Has- 
further, 12 Ida. 797, 88 P 433. 

{[d] In Maine, under St. (1839) ¢ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 7] 3. Construction and Operation of Stat- 
Statutes authorizing the laying out of pri- 
vate roads involving the appropriation of private 
property against the will of the owner, being in dero- 
gation of the common law and common right, must, 
under the general rule,°® be strictly construed, 51 es- 
pecially where the proposed road is solely for the 
benefit of the party asking that it be laid out.®? 
But there is some authority to the effect that such 
statutes should be construed with sufficient liberality 
to effect their “beneficent purpose.”’*? 

[§ 8] 4. Mode of Exercise of Power. 
to establish a private road ean be exercised only in 
the mode prescribed by the statute.*4 
words, the establishment of such a road can be sus- 
tained only on a strict compliance with the provisions 
of the statutes upon which the power to establish it 
is founded,®® and such compliance must appear on 


utes.*® 


the face of the record itself.°® 


PRIVATE ROADS 


Establishing.®7 


the petitioner’s 


it may, 
The power | of the term 


In other 


preiises.°§ 
vided by organic law®® or statute,®° either expressly 
or by necessary implication,®! that land ean be taken 
for private roads whether for strictly private use or 
open to all who see fit to use them, only in cases of 
necessity. If the necessity for the road is absolute, 
of course, be established.®? 
some difference of opinion as to the proper meaning 
“necessity.’’&3 
sions, a private road may not be established except 
where it is absolutely indispensable to applicant as a 
means of reaching his land;®* 
without the road applicant will be subjected to great 
inconvenience and hardship,®® or that there is an ap- 
prehension that. the owners of the land over which 
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4 By the express provisions of some 
statutes, private roads may be established when a 
public road eannot be 


“conveniently” reached from 
But it is generally pro- 


But there is 


According to some deci- 


and the fact that 


the private way in use by applicant is laid out may 


[§ 9] B. Convenience or Necessity as a Basis for 


367, depriving the county commission- 
ers of power to lay out roads except 
where a town shall have refused to 
lay out a private road, in order to give 
the county commissioners jurisdiction 
in the matter of laying out such road, 
it must appear that the town, as well 
as the selectmen, has refused to lay 
out the road. Pettengill v. Kennebec 
County, 21 Me. 377. 

[e] In Minnesota (1) town boards 
have jurisdiction to act upon peti- 
tions for public roads and to estab- 
lish them. Rask v. Hendrum, 173 
Minn. 572, 218 NW 115; Trout Brook 
Realty Co. v. Featherstone, 173 Minn. 
448, 217 NW 499. (2) And the claim 
that there was no public necessity for 
a cartway does not go to the juris- 
diction of the town board, but pre- 
sents a question for that board to 
determine. Powell v. Sinnott Tp., 175 
Minn. 395, 221 NW 527. 

{[f] In New Jersey, under the act 
qf 1818, authorizing three freeholders 
to open a private road, when it ap- 
pears that the way was “heretofore” 
used by the public and had been re- 
cently closed, they cannot determine 
that there is a private road, but only 
order it to Py opened. Perrine v. Farr, 
22 N. J. L. 

[g] In Movth Carolina the board 
of supervisors has jurisdiction to lay 
out private roads. State v. Hardy, 158 
N. C. 652, 74 SE 111. 

[h] In Pennsylvania (1) the court 
of quarter sessions has jurisdiction 
under the act of June 13, 1836 to lay 
out a private road (In re Huntingdon 
Borough. Road, IT Pa: Co. 119), @) 
and this jurisdiction is exclusive (In 
re Selinsgrove’s Road, 9 Pa. Co. 611). 

49. Constitutionality see Eminent 
Domain § 44. 

50. See Statutes [36 Cyc 1178]. 

51. Conn.—Perkins v. Colebrook, 
68 Conn, 113, 35 A 772. 

Ga.— Chattanooga, ete; R. Co. v. 
Philpot, 112 Ga. 153, 37 SE 181. 

Ill.—Funderburk vy. Spengler, 234 
Ill. 574, 85 NE 193. 

La.—Martin v. Patin, 16 La. 55. 

Me.—Lyon v. Hamor, 73 Me. 56. 

Miss.—Whitefort v. Homochitto 
Lumber Co., 130 Miss. 14, 93 S 437. 

Mo.—Colville v. Judy, 73 Mo. 651; 
Chandler v. Reading, 129 Mo. A. 63, 
107 SW 1039; Coberly v. Butler, 63 


Mo. A. 556; Barr v. Flynn, 20 Mo. A. 
383; Cox v. Tipton, 18 Mo. A. 450. 
N. C.—Warlick v. Lowman, 103 N. 


C, 122, 9 SH 458; 
hart, 60 N: C. 264 
31 N. GC. 15. 

52. Perkins v. Colebrook, 68 Conn. 
HAS; Ola cod) Aur iia 

“The power to take the property of 
A, in invitum, and transfer it to B, 
solely for the private benefit of B, 
even if we assume it to bea constitu- 
tional exercise of power, and that full 
compensation is to be made, is cer- 
tainly a most extraordinary one. If 


ie v. Lock- 
Lea v. Johnston, 


such a power exists at all, its exer- 
cise should be strictly guarded and 
limited to the attainment of the ob- 
ject contemplated in conferring it. A 
statute conferring a power in its op- 
eration so highly derogatory to the 
rights of private property, should re- 
ceive a strict construction.” Perkins 
v. Colebrook, supra. 

53. Gorham v. Southern R. Co., 158 
N. C. 504, 74 SE 607; Ford v. Man- 
ning, 152°N. CC. 161, 67 SE 325. 

54. Ga.—WNeal v. Neal, 122 Ga. 804, 
50 SE 929. 

FAN eg we v. Howarth, 9 Ind. 

Ky.—McCauley v. Dunlap, 4 B. Mon. 


57 
Md.—Owings v. Worthington, 10 


Gill & J. 283. 

Miss.—Whitefort v. Homochitto 
Lumber Co., 130 Miss. 14, 93 S 437. 

Mo.—Allen v. Welch, 125 Mo. A. 278, 
102 SW 665. 

N. ee Ve Wanne, 201, Na 
oe 4 NE 185. 

C.—Roper Lumber Co. vy. Rich- 

see es Moder Works, 158 N. C. 161, 73 


SE 90 
*Oh.—Ferris v. Bramble, 5 Oh. St. 
55. Allen v. Welch, 125 Mo. A. 278, 
102 SW 665. 
56. Ferris 


Allen v. Welch, supra; 
v. Bramble, 5 Oh. St. 109. 

57. Allegation as to necessity see 
infracs 15. 

Report as to necessity for road see 
infra § 33. 

58. See statutory provisions. Com- 
pare Reynolds v. Reynolds, 15 Conn. 
83 (holding that, if it appears from 
the record that a private road laid out 
by public authority is necessary, a de- 
cree establishing such road will not 
be deemed erroneous because it also 
appears that such road is not strictly 
and absolutely necessary, but conven- 
ient only, in order to enable the peti- 
tioner to have access to his land). 

[a] Oregon statute construed.— 
Hartley v. Sherman County, 119 Or. 
586, 250 P 740; Fanning v. Gilliland, 
87 Or. 369, 61 P 636,62. P 209, 82 Am 
SR 758. 

[b] Existence of private right of 
way by grant will not prevent the 
owner of such way from obtaining a 
way by condemnation if the private 
way is not an adequate and conven- 
ient outlet to a public road. Debusk v. 
Riley, 154 Tenn. 381, 289 SW 493. 

59. See constitutional provisions. 

{a] Such provision of constitution 
is of controlling force, and, being the 
supreme law of the state, it must pre- 
vail over any conflicting legislative 


act. Barr v. Flynn, 20 Mo. A. 383. 
60. See statutory provisions. 
61. See Gaines v. Lunsford, 120 Ga. 


370, 47 SE 967, 102 AmSR 109; Nor- 
mandale Lumber Co. v. Knight, 39 Ga. 
111, 14 SE 882; Bibb County v. Harris, 
71 Ga. 250; ‘Berridge v. Shultz, 32 


Misc. 444, 66 NYS 204; In re Plum- 
creek Tp. Road, 110 Pa. 544, 1 A 431; 
Leathers v. Craig, (Tex. Civ. A.) 228 


SW 995; State v. Zubke, (Wis.) 227 
NW 947. 
62. Wiese v. Thien, 279 Mo. 524, 


214 SW 8538, 5 ALR 1552; Mayo v. 
Thigpen, 107 N. C. 63,°11 SH’ 1052. 

63. See cases infra notes 64, 67. 

64. Ga.—Wyatt v. Hendrix, 146 Ga. 
143, 90 SE 957; Alaculsey Lumber Co. 
v. Shippen Bros. Lumber Co., 143 Ga. 
296, 84 SE 967; Neal v. Neal, 122 Ga. 
804, 50 SE 929; Charleston, ete., R. 
COsnVA Fleming, 119 Ga. 995, 47 SE 
541; Charleston, etc., R. Co. v. Flem- 
ing, 118 Ga. 699, 45 SE 664; Chatta- 
nooga, etc., R. Co. v. Philpot, 112 Ga. 
153, 37 SEH 181 (all decided under con- 
stitutional provisions that “in cases 
of necessity” private ways may be 
granted, etc.). 

Ky.—McCauley v. Dunlap, 4 B. Mon. 
57 (under statute making road ‘“ab- 
santa and indispensably necessa- 
rye 
La.—Perry v. Webb, 21 La. Ann. 
247; Pousson v. Porche, 6 La. Ann. 
118; Martin v. Patin, 16 La. 55 (all 
decided under a statute providing that 
“the proprietor, whose estate is in- 
closed, and who has no way to the 
public road, may claim the right of 
passage on the estate of his neigh- 


bors’’). 
Po grag tie v. Richards, 38 Mich. 
Miss.—Whitefort v. Homochitto 


Lumber Co., 130 Miss. 14, 15, 93 S 4387 
(under statute providing that, when 
any persons shall desire to have a 
private road laid out through the 
land of another, “when necessary for 
ee and egress,” he shall petition, 
etc.). 

Mo.—Chandler v. Reading, 129 Mo. 
A. 68, 107 SW 1039; Coberly v. Butler, 
63) Mo; A. 556; .Cox vy. Tipton, 18) Mo, 
A. 450 (all decided under constitution- 
al provision that private property 
cannot be taken for private use with- 
out the consent of the owner except 


for “private ways of necessity’’). 
N. C.—Lea v. Johnston, 31 N. C. 15 
(under a statute providing that “if 


any person shall be settled upon or 
cultivating any land, to which there is 
no public road leading and no way to 
get to and from the same, other than 
by crossing other persons’ lands,’ 
etc.). 

Pa.—In re Redstone Tp. Road, 112 
Pa. 183, 5 A 383; In re Harbaugh’s 
Road, 8 Pa. Co. 671 (in both of which 
it was said that a private road should 
be granted only in cases of “strict ne- 
cessity’’). 

See Brown v. Brown, 50 N. H. 538, 
554 (“A case of strong necessity mus st 
exist to furnish a proper occasion for 
taking the plaintiff’s land against his 
will for the accommodation of anoth- 
er individual’’). 

65. Martin v. Patin, 16 La. 55. 
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abolish 


“necessity” 
sity,°* but a reasonable or practical 
that the road may be granted when 


practical necessity is shown therefor.®°® 


less, regardless of which of the two 


is taken,*° the courts all agree that none of the pro- 
visions under consideration, except those mentioned 
in the first statement of this section,*? authorizes the 
opening of roads merely because they will be con- 


66. Chattanooga, etc., R. Co. v.| 
Philpot, 112 Ga. 153,.37 SEH 18st. | 
[a] “Until the way is actually 


abolished, so that the same cannot be 
used, and the applicant is thus left 
without a means of access to his farm 
or place of residence, there is no such 
necessity as would authorize the pub- 
lic authorities to appropriate the pri- 
vate property of another to his use.” 
Chattanooga, etc., R. Co. v. Philpot, 
112 Ga. 153, 154, 37 SE 181. 

67. Ark.—Houston v. Hanby, 149 
Ark. 406, 232 SW 930;- Pippin v. May. 
78 Ark. 18, 92 SW 64 (both decided 
under a statute authorizing the laying 
out of a private road for one person 
over the land of another when “neces- 
sary” to establish a connection witha 
public road). 

Ky.—Louisville, ete., R. Co. v. Geog- 
hagan, 203 Ky. 198, 261 SW _ 1104: 
Coyle v. Elliott, 189 Ky. 569, 225 SW 
489; Louisville, etc., R. Co. v. Ward, 
150 Ky. 42, 149 SW 1145 (all decided 
under statutes providing for the es- 
tablishment of a passway over the 
lands of another when ‘‘necessary” 
to enable the petitioner to get to the 
county seat, his voting place, and the 
like). 

Wash.—State v. Kitsap County Su- 
per. Ct. 107 Wash. 228, 181 P 689 
(under a statute authorizing ‘a pri- 
vate way of necessity” over another’s 
land for one whose land is so situated 
with respect to the land of another 
that it is necessary for its proper use 
and enjoyment to have and maintain 

'a private way of necessity over the 
lands of such other). 

[a] Probably sustaining this view. 
—Gorham v. Southern R. Co., 158 N. 
C. 504, 74 SE 607 (a statute, providing 
that if any person be settled on land 
not leading to a public road, the board 
of supervisors may lay off a cartway 
over the lands of other persons to a 
public road if it shall appear ‘‘neces- 
sary, reasonable, and just’ that he 
should have the road and that it shall 
be open to the public, should receive 
a liberal construction, and the exist- 
ence of a permissive way which the 
petitioner may use is not fatal to his 
demand for a cartway); In re Breck- 
nock Tp. Road, 2 Woodw. (Pa.) 437 
(a citizen whose lands are surrounded 
by lands of others has a right to ob- 
tain access to a public highway over 
lands of his neighbors, even though 
he may have access to the highway 
over his own land, if such a route be 
specially difficult and burdensome). 

68. Pippin v. May, 78 Ark. 18, 93 
SW 64; Williams v. Render, 200 Ky. 
788, 255 SW 703; Coyle v. Elliott, 189 
Ky. 569, 225 Sw 489; State v. Kitsap 
Suny, "Super. (Oh ia 107 Wash. 228, 181 
P6898 

Rie word ‘necessary’ in the statute 
is not to be read as though the words 
were ‘absolutely necessary.’ The ne- 
eessity contemplated by the statute 
is a practical necessity. If the appli- 
ecant’s outlet to the highway or his 
own ground, or the way he now has, 
does not afford him practical access to 
the highway, and cannot be made to 
do so at a reasonable expense, then he 
is enticied to the establishment of the 
way in contest as a necessity.” Vice 
v. Eden, 113 Ky. 255, 262, 68 SW 125. 

[a] Thus (1) if the road that ap- 


it,°® furnishes no ground for granting it. 
On the other hand, other decisions hold that the 
contemplated is not an absolute neces- 


PRIVATE ROADS 


necessity,°* and 
a reasonable or 
Neverthe- 
foregoing views 


one he asked for, but, on account of 
the wet and swampy condition of the 
land over which it is located, is at 
certain seasons boggy and difficult for 
travel and very expensive to keep in 
good condition, and if the proposed 
road is better located and can be es- 
tablished without freat injury to de- 
fendant, it is necessary within the 
meaning of the statute. Pippin. v 
May, 78 Ark. 18, 92 SW 64. (2) One 
who owned a small bottom farm with 
no public highway touching it, and 
had been going over the lands of oth- 
ers only by permission, and by a 
roundabout way which he was _ not 
permitted to use at all times, was 
entitled to a passway. Williams v. 
Render, 200 Ky. 788, 255 SW 703. 

[b] What does not amount to prac- 
tical necessity.—Where a landowner 
had an implied right to pass over 
lands of others to public roads, and 
these passways were not attendéd 
with any inconvenience except that 
they approached the rear of her resi- 
dence, it was held that there was no 
practical necessity for opening the 
proposed passway across a railroad 
right of way, although the distance of 
travel saved by the new road would 
be about four hundred feet. Louis- 
ville, ete., R. Co. v. Geoghagan, 203 
Ky. 198, 261 SW 1104. 

[c] Private act; sufficient reason 
shown.—When, under a private act 
providing that the commissioners 
shall order a cartway to be laid out 
over the lands of another by a jury of 
view, upon “sufficient reason shown,” 
a petition is made to the commission- 
ers to lay out a cartway over defend- 
ants’ lands, it is error in the court 
below to sustain a demurrer to the 
complaint alleging that the petition- 
ers have a way of reaching the road in 
question by going a “long distance” 
and a “round-about way,” not so con- 
venient to them as the cartway they 
seek to have established and that the 
outlet they were then using was not 
theirs of right, was held by a precari- 
ous tenure, was very bad and rough 
and increased the distance of travel 
by two and a half or three miles, the 
question of “sufficient reason” being 
one for the jury under proper in- 
structions from the court, and the rea- 
sons assigned not being per se insuf- 
ficient. Cook v. Vickers, 144 N. C. 312. 
57 SE 1. 

69. See cases supra notes 67, 68. 

70. See supra text and notes 64, 67. 

71. See supra text and note 58. 

72. lIowa.—Richards v. Wolf, 82 
Iowa 258, 47 NW 1044, 31 AmSR 501. 

Ky. —Louisville, etc., R. Co. v. Geog- 
hagan, 203 Ky. 198, 261 SW 1104; Wil- 
liams v. Render, 200 Ky. 788, 255 SW 
703; Coyle v. Plliott, 189 Ky. 569, 225 
SW 489; Louisville, etc, R. Co. v. 
Ward, 150 Ky. 42, 149 SW 1145; Vice 


v. Eden, 113 Ky. 255, 68 SW 125, 24 
KyL 132. 
La.—Martin v. Patin, 16 La. 55. 
Miss.—Whitefort  v. Homochitto 


Lumber Co., 130 Miss. 14, 93'S 437. 
Mo.—Cox v. Tipton, 18 Mo. A. 450. 
S. C.—Singleton v. Roads Comrs., 11 

NMek Cael is Pare 
Wash,.—State v. Kitsap County Su- 

per. Ct., 107 Wash. 228, 181 P 689. 
73. Coyle v. Elliott, 189 Ky. 569. 

225 SW 489; Whitefort v. Homochitto 

Lumber Co., 130 Miss. 14, 93 S 487; 


plicant has is not only longer than the 
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venient’? or suve expense,”? and that if there is in ex- 
istence a practicable way to and from the land,‘* 
whether public’® or private,7® a case of necessity 
does not arise, even though such way may be less con- 
venient’? or practicable*® than the one proposed. But 
this rule necessarily implies that applicant’s existing 
way must be one which is reasonably sufficient for 
that purpose.7® And unless a party has a way either 
public or private which is unobstructed and unques- 
tioned, he may institute proceedings under the stat- 
utes’° which, it is sssaid, do not contemplate that the 


State v. Kitsap County Super. Ct., 107 
Wash. 228, 181 P 689. 

[a] Thus, where a landowner had 
a road over his own land to the public 
highway of about the same distance 
from his residence as the proposed 
passway over the adjoining owner’s 
land, and where the existing road, al- 
though in bad condition, could be re- 
paired and placed ‘in good condition at 
a cost of but little more than damages 
awarded to the adjoining owner for 
the passway, there was not the ne- 
cessity for the proposed passway con- 
templated by St. (1918 Suppl.) § 
3779al, providing for establishment. 
of such passway where “necessary.” 
yee Lae v. Elliott, 189 Ky. 569, 225 SW 

74. Ga.—Chattanooga, etc., R. Co. 
v. Philpot, 112 Ga. 153, 37 SE 181. 

Jowa.—Carter v. Barkley, 137 Iowa 
510, 115 NW 21. 

Ky.—Coyle v. Elliott, 189 Ky. 569, 
22 SW 489. 

Mo.—Cox v. Tipton, 18 Mo. A. 450. 

N. C.—Rhodes v. Shelton, 187 N. C. 
716, 122 SE 761; Mayo v. Thigpen, 107 
Nwi€: 63, 12.SH.1052; Bare wyn ov 
Lockhart, 60 N. C. 264; Plimmons v. 
Frisby, 60 N. C. 200; Lea v. Johnston, 
31 N= Cobb: 

Pa.—In re Plum Tp. Road, 31 Pittsb 
LegJNS 171. 

75. Carter v. Barkley, 137 Iowa 
510, 115 NW 21; Richards v. Wolf, 82 
Iowa 358, 47 NW 1044, 31 AmSR 501; 
Cox v. Tipton, 18 Mo. A. 450; Rhodes 
v. Shelton, 187 N. C. 716, 122 SE 761; 
Lea v. Johnston, 31 N. C. 15. 

[a] Only where no public road 
passes through or touches land and 
the land is inaccessible does the ne- 


cessity for a private road exist. Co- 
berly v. Butler, 63 Mo. A. 556. 
76. Ga.—Chattanooga, etc., R. Co. 


v. Philpot, 112 Ga. 153, 37 SE 181. 
Iowa.—Carter v. Barkley, 137 Iowa 
510, 115 NW 21. 
Mo. —Cox v. Tipton, 18 Mo. A. 450. 
N. C.—Burwell v. Sneed, 104 N. C. 
118, 10 SE 152; Burgwyn y. Lockhart, 
60 N. C. 264; Plimmons vy. Frisby, 60 
Nv CL. 200: 
Pa.—In re Plum Tp. Road, 31 Pittsb 
LegJNS 171. 
77. Ga.—Chattanooga, etc., R. Co. 
Ky.—Vice v. Eden, 113 Ky. 255, 68 
SW 125, 24 KyL 132. 
Wee _—Peo. v. Richards, 38 Mich. 


Mo.—Cox v. Tipton, 18 Mo. A, 450. 

N. C.—Burwell vy. Sneed, 104 N. CG. 
118, 10 SH 152; Lea v. Johnston, 31 
NiCr 15s 

{© tee ee ron v. Roads Comrs., 

1 S3s@ ly 526: 

78. ae v. Kitsap County Super. 
Ct., 107 Wash. 228, 181 P 689. 

79. Anderson y. Lee, 191 Iowa 248, 
182 NW 380. 

[a] Rule applied.—A strip ten feet 
in width and eighty rods in length, in- 
sufficient as a way of avcess to a farm 
on which teams and vehicles of vari- 
ous kinds and sizes are employed, is 
not sufficient in view of the dimen- 
sions of farm machinery in general 
use, and such way does not prevent 
condemnation by the owner of a farm 
of another way. Anderson vy. Lee, 191 
Iowa 248, 182 NW 380. 

80. Anderson v. Lee, supra; 


‘v. Philpot, 112 Ga. 153, 37 SH 18i. 


Car- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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owner who claims to have no way to his land should 
be compelled to institute suits to determine whether 
he has such a way before inviting the aid of the 
statutes.** So, also, it has been held that the right 
to institute proceedings is not affected by the fact 
that applicant for the road might have purchased 
another way giving him access to the highway over 
the lands of some third person,®2 or by the fact that 
a deed to property grants a right of way to continue 
until the grantee shall procure a private or public 
road direct to the land granted from his own prem- 
ises,** or by the fact that applicant already has a 
lease for the right of way sought to be condemned.** 
In jurisdictions where it is held that the necessity 
contemplated is not an absolute necessity,*® it has 
been held that, in determining whether a road is nec- 
essary, the court must take into consideration not 
only the convenience and benefit it will be to the lim- 
ited number of people it serves, but also the injury 
and inconvenience which it will occasion to the own- 
er of the land over which the proposed road is to be 
laid out.8¢ 

[§ 10] C. Proceedings Therefor—1. Nature. The 
statutory proceeding for the establishment of a pri- 
vate road is one having for its object the taking of 
the property of one person for the private use of an- 
other, and is therefore in invitum in derogation of 
the common law and of common right.‘ It is in 
the nature of a civil action strictly between the peti- 
tioner and the owner or owners through whose land 
the road is to pass, the public at large having’ no 
interest therein.*® 

[§ 11] 2. Right To Institute—a. In General. The 
statute authorizing the road determines who may in- 
stitute proceedings therefor,*® as where it provides 
that the petitioner must live®® or be settled®+ on the 
land over which the private road is desired; or where 
it provides that the petitioner must be either a resi- 
dent who occupies, or a nonresident who owns, ‘eulti- 
vated land which such road will connect with the 
public highway.®* Where a statute provides for a 
road from the petitioner’s dwelling to a public road, 
it is not absolutely necessary, in order to have the 


[a] 


PRIVATE ROADS 


Applying this rule it was held 
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right to petition, that the petitioner should have 
been the actual owner of the premises;®* but it is 
sufficient that he has either control or an interest in 
the same.°# 

Several owners of one lot. A corporation may 
condemn land for a private way of necessity where, 
under like conditions, natural persons may do so.°® 
Under a statute providing for the laying out of roads 
for private and public use from a lot of land to a 
public road, several owners of one lot are entitled 
to petition for the laying out of a road from such 
lot to a public road.°* But such statute includes 
merely the laying out of the road on the petition of 
the owner or owners of one lot, and does not author- 
ize the laying out of a road from a public road to 
one lot of land and from thence to other lots, on a 
petition joined in by their owners.97 

[§ 12] b. Estoppel. Where one opens a road over 
his own land to a highway and afterward by deeds, 
without reservation of the road, conveys the lots 
nearest the highway to others who close the road, he 
is not estopped from instituting a statutory proceed- 
ing to lay such road out as a private road.?8 

Abandonment of prior proceeding. The fact that 
a landowner has already instituted, but abandoned, 
a proceeding for a road which would have given him 
the desired access to a pareel of land does not estop 
him from instituting a proceeding for a different road 
to such parcel, if on the first application no road 
was actually established.®® 

[§ 13] 3. Time for Instituting. A party desir- 
ing to lay out a private road to his lands, and having 
already a right of way to the same, is not bound to 
wait until his right of way expires before bringing a 
proceeding to lay out a private way,! but he may 
move a reasonable time in advance of the expiration 
of the existing easement, and need not wait until 
he has no way at all.? 

[§ 14] 4. Parties. Where remaindermen were in 
possession of land and the life tenant was not, the 
life tenant and remainderman should probably join 
as parties plaintiff in a proceeding to condemn a 
passway over lands of others to a public road. The 


private road over adjoining lands, un- 


ter v. Barkley, 137 Iowa 510, 115 NW 
24; 


Carter v. Barkley, supra. 
Anderson y. Lee, 191 Iowa 248, 
182 NW 380. 

83. In re Stewart’s Private Rd., 38 
Pa. Super. 339. < 

[a] Reason is that it is clearly 
implied in the deed that the grantee 
should, within a reasonable time, 
make an effort to secure a private or 
public road to the lands conveyed to 
him. In re Stewart’s Private Road, 
38 Pa. Super. 339. 

84 State v. King County Super. 
Ct., 91 Wash, 249, 252, 157 P 689. 

“Tf the right to condemn is denied 
to one who has previously acquired a 
right by contract, then, in such a case, 
the right of condemnation would nec- 
essarily depend upon the validity of 
such contract, because, if the contract 
were valid, a right of condemnation 
would not exist, while if it were in- 
valid, condemnation could be main- 
tained. These are conditions not 
found in the statute. The right to 
condemn must be measured by the 
terms of the statute. As we read the 
statute, the right of condemnation 
does not in any sense depend upon 
what private agreement the parties 
may have made, or have attempted to 
make.” State v. King County Super. 
Ct., supra. ‘ 

25. See supra this section text and 
note 67. 

86. Carter v. Bates, 142 Ark. 417, 
218 SW 838; Pippin v. May, 78 Ark. 
18, 93 SW 64. 


that, where the land, over which an 
adjoining owner petitioned to estab- 
lish a road, was a very valuable farm 
and was tile-drained, so that estab- 
lishment of a road and travel there- 
over would break the tile, and in so 
doing obstruct the drainage and cause 
the whole field to overflow with wa- 
ter, and where the road could have 
been established along another route 
on the adjoining owner’s own land, al- 
though such route was longer and 
more expensive to the adjoining own- 
er, it was error to order establishment 
of the road over the tile-drained land, 
in the absence of a showing that the 
expenses of constructing a road along 
the other route on the adjoining own- 
er’s own land would have been pro- 
hibitive. Carter v. Bates, 142 Ark. 
417, 218 SW 8388. 

87. Allen v. Welch, 125 Mo. A. 278, 
102 SW 665. 


88. Allen v. Welch, supra: 
89. See cases infra notes 90-97. 
90. Pettengill v. Kennebec County, 


21 Me. 377. 

Cozard v. Kanawha Hardwood 
Commie) Ne Cr 200,) Ole 932," Tolub 
AmSR 779, 1 LRANS 969; Caroon v. 
Doxey, 48 N. C. 23. 

{a] Thus it has been held that the 
owner of a tract of land on which he 
does not reside and no part of which 
he has either fenced, cultivated, or 
improved, having only, in common 
with others, used it as a range for cat- 
tle, is not entitled to a petition fora 


der a statute authorizing the estab- 
lishment of Such road where the pe- 
titioner therefor is ‘settled upon his 


land.’’ Caroon v. Doxey, 48 N. C. 23. 
92. Hall v. Lincoln County, 62 Me. 
325; Orrington v. Penobscot County, 


51 Me. 570. 


bys Jackson Tp. Road, 42 Pa. Co. 
94. Jackson Tp. Road, supra. 
95. Crystal Park Co. v. Morton, 27 


Colo. A. 74, 146 P 566. 

96. Blair v. Faderer, 269 Ill. 371, 
109 NE 1020; Funderburk v. Spengler, 
234 Ill. 574, 85 NE 198; Wright v. 
Carrollton Highway Comrs., 150 Ill. 
138, 36 NE 980. 

97. Blair v. Faderer, 269 Ill. 371, 
373, 109 NE 1020; Funderburk v. 
Spengler, 234 Ill. 574, 577, 85 NE 193. 

“The evident purpose of the stat- 
ute is to permit the owners ofa... 
lot of land to secure access to a public 
road, and not to serve the convenience 
of a neighborhood by connecting dif- 
ferent tracts.” Funderburk v. Speng- 
ler, supra [quot Blair v. Faderer, su- 


pra]. 

98. State v. Stackhouse, 14 S. C. 
417. 

99. Reynolds v. Reynolds, 15 Conn, 
83; Gorham v. Southern R. Co., 158 N. 
Cc. 504, 74 SE 607. 

1. Palmer vy. Clement, 49 Mich. 45, 
12 NW 903. 

2. Palmer y. Clement, supra. 

3. Hughes vy. Shehan, 192 Ky. 619, 
234 SW 284. 
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owners of the lands over which a private road is 
asked are necessary parties defendant to the pro- 
ceeding.* And where it is sought to establish the 
road across the land of a decedent, the heirs or dev- 
isees should be made parties defeudant.° Where a 
road is sought to be established over lands parallel 
to a division fence, which becomes the boundary of 
the road on one side, the adjoining owner is not a 
necessary party to the proceedings® and cannot be 
heard to object where no part of his land or interest 
in the division fence is taken or damaged." 

[§ 15] 5. Petition—a. Necessity. The proceed- 
ings are generally required by statute to be com- 
meneed by petition.§ 

[§ 16] b. Notice. In the absence of any statu- 
tory requirement to that effect, it has been held that 
no notice of an intended petition for the laying out 
of a road need be given to the party over whose land 
the road is sought to be laid out,® but it will be suffi- 
cient if he has subsequent notice and is afforded an 
opportunity at some stage of the proceedings to be 
heard on the question of compensation for his land 
sought to be appropriated.t° On the other hand, if 
the statute requires such notice,+! the giving there- 
of is jurisdictional,1? the notice being analogous to 
a summons in an ordinary civil action.1% 

Mode of service. If the statute providing for no- 
tice does not prescribe the method of service, per- 
sonal service is indispensable,'+ and service made in 
any other manner will not constitute legal service,?* 
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notifying the landowner.1* If the statute provides 
for service on the owner, unless he resides out of the 
county, in which case notice shall be given by pub- 
lication, service on the agent of a foreign railroad 
corporation in charge of its depot and place of busi- 
ness in the county is sufficient.17 

Waiver. The giving of the notice is not an act re- 
lating to the subject matter of the proceeding,!*® and 
the landowner by a general appearance subjects him- 
self to the jurisdiction of the tribunal to which the 
petition is presented.'® 

[§ 17] ce. Requisites—(1) In General. The peti- 
tion must contain a statement of all the facts which, 
by the statute, are made necessary to entitle the peti- 
tioner to the relief prayed,?° but a petition which 
satisfies this requirement, will be sufficient.2!_ The 
petition is not required to be so formal and precise 
as ordinary pleadings,?? and will be upheld if it con- 
tains enough to show with reasonable certainty the 
jurisdictional facts.22 And where the statute ex- 
pressly designates what facts shall be set forth, it is 
not essential to set out any other facts than those 
so designated.” 

Signature. No other or greater number of signa- 
tures to the petition than prescribed by statute is 
necessary.7° 

[§ 18] (2) Averring Necessity. Where, as is 
generally the ease, the right to a private road is lim- 
ited by constitution and statute to cases of neces- 
sity,?° it is, of course, indispensable that a petition 


even though it in fact accomplishes the purpose of 


4. Burden Harman, 54 N. C. 354. 
e Dwyer v. Olivari, (Tex.) 16 SW 


[a] Heirs and devisees of decedent 
should be made parties defendant, 
where a road is sought over his land. 
Dever v. Olivari, (Tex.) 16 SW 800. 

6. Ae v. Harris, 187 Mo. 512, 38 
Sw 1101. 

fe Wells v. Harris, supra. 

8. See statutory provisions. 

[a] In Georgia the statute contem- 
plates, as a condition precedent to the 
jurisdiction of the ordinary in any in- 
stance, the filing of a petition as pro- 
vided under Civ. Code (1910) § 809. 
Porter v. Foster, 146 Ga. 154, 90 SE 
967. 

9. Towns v. Klamath County, 33 
Or; 225,°233, 53 P 604. 

10. Towns vy. Klamath County, su- 
pra. 

‘Tt is not essential that provision 
should be made for the exercise of this 
right, in the first instance, in cases 
where the decision of the tribunal is 
not conclusive. If there is a right of 
appeal to a court of general jurisdic- 
tion, then there is an opportunity for 
securing an impartial hearing under 
the general rules of law, and no sub- 
stantial injustice is done.” Towns v. 
Klamath County, supra. 

11. See statutory provisions. 

12. Hall v. Pettit, 88 Mich. 158, 50 
NW 117; Allen v. Welch, 125 Mo. A. 
278, 102 SW 665; Ferris v. Bramble, 
5 Oh. St. 109. See Burden v. Harman, 
54 N. C. 354 (perhaps sustaining this 
view). 

13. Allen v. Welch, 125 Mo. A. 278, 
102 SW 665. 


14. Allen v. Welch, supra. 
15. Allen v. Welch, supra. 
[a] Service of notice on landown- 


er’s wife at his usual place of abode 
is insufficient. Allen v. Welch, 125 
Mo. A. 278, 102 SW 665. 

16. Allen vy. Welch, supra. 

17. Fitzmaurice v. Turney, 214 Mo. 
610, 114 SW 504. 

18. Allen v. Welch, 125 Mo. A. 278, 
102 SW 665. 

[a] Only office of notice is to bring 


the person of the landowner within 
the jurisdiction of the tribunal au- 
thorized by the statute to establish 
private roads. Allen v. Welch, 125 
Mo. A. 278, 102 SW 665. 

19. Allen v. Welch, supra. 

[a] Acts constituting general ap- 
pearance.—Where, after his plea to 
the jurisdiction is overruled, the land- 
owner contests the merits,of the ap- 
plication, agrees to a continuance, 
and, when finally defeated, appeals 
from the judgment establishing the 
road, these acts constitute a general 
appearance which dispenses with the 
service of legal notice. Allen v. 
Welch, 125 Mo. A. 278, 102 SW 665. 

20. Ill.—Cass Highway Comrs. v. 
Mallory, 21 Hl. A. 184. 

Md.—Owings v. Worthington, 10 
Gill & J. 283. 

Miss.—Whitefort v. Homochitto 
Lumber Co., 130 Miss. 14, 93 S 437. 

Mo.—Colville v. Judy, 
Chandler v. Reading, 129 Mo. A. 638, 
107 SW 1039; Barr v. Flynn, 20 Mo. 
A. 383: 

i: Repro ss v. Taylor, 34 Barb. 481. 

C.—Warlick v. Lowman, 103 N. 
(Op on, 9 SE 458. 
e Lower Towamensing Tp. 
Private Road, 25) Pa..Co. 8055 Ins re 
Calhoon’s Road, 8 Pa. Co. 222. 

21. Wiese v. Thien, 279 Mo. 524, 
531, 214. SW 858, 5 ALR 1552; Peo. v. 
Taylors. Banbsri(Nes Yevnesle 

“It [the statute] prescribes no 
formula of words in which the peti- 
tion must be set forth that the peti- 
tioner is the owner of the tract of 
land for which the easement is de- 
sired, and that no public road passes 
through it or touches it. Any words 
that express these facts in plain un- 
mistakable terms are _ sufficient.’ 
Wiese v. Thien, supra. 

22. Warlick v. Lowman, 103 N. C. 
122, 125, 9 SE 458. 

“It would be much better to have 
such pleadings formal and precise— 
thus they would be more intelligible 
and satisfactory—but this is not es- 
sential; it will be sufficient, if the 
petition and the objections thereto 


should allege the necessity for the road.?7 


73° Mo. 651; | 


If the 


state the substance of the material 
facts, however informally this may 
be done, and even informalities 
should be helped by proper amend- 
ments, and the proceedings should be 
upheld when they embody the sub- 
stance of the matter. They are sum- 
mary in their nature, and are begun 
and prosecuted before a class of offi- 
cers very useful and important, who 
are, generally, laymen, and not famil- 
iar with legal precision and forms.” 
Warlick v. Lowman, supra. 

23. Warlick v. Lowman, supra. 

24 State v. McElhinney, 246 Mo. 
44, 151 SW 457 (under such a statute 
it is not necessary to allege that the 
petitioner is an inhabitant of the 
state where the statute does not in- 
clude this among the enumerated 


facts). 
25. See cases infra this note. 
[a] In Idaho, under a statute au- 


thorizing the establishment: of pri- 
vate or by roads in the same manner 
as public roads, one signature to the 
petition is sufficient. Latah County 
v. Hasfurther, 12 Ida. 797, 88 P 433. 

[b]. In Minnesota, by express pro- 
vision of statute, a public cartway 
may be established on the petition of 
five legal voters and freeholders of 
the town. Powell v. Sinnott Tp., 175 
Minn. 395, 221 NW 527. 

[ec] In Texas one signature to a 
petition for the establishment of a 
highway affording access to an exist- 
ing highway from premises complete- 
ly inclosed by other lands of a person 
living in the inclosure is sufficient 
under the statute, and the signature 
of eight freeholders is not required 
in such case. Galveston, etc., R. Co. 
se eo 18 Tex. Civ.A. 595, 45 SW 
39% 

26. See supra § 9. 

27. Neal v. Neal, 122 Ga. 804, 50 
SE 929; Hall v. Pettit, 88 Mich. 158, 
50 NW 117; Colville v. Judy, 73 Mo. 
6513" Barri v.. Eiynn, -20)Mo. Al sess 
Barber y. Griffin, 158 N. C. 348, 74 SE 
ed Dwyer v. Olivari, (Tex.) 16 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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petition fails to show this fact, it is demurrable,?® 
and the court acquires no jurisdiction to proceed.?9 
As regards the sufficiency of the allegation of neces- 


sity the petition may either follow 


the statute or constitution, as the case may be,?° or: 
allege facts which show the necessity of the pro- 
posed road with reasonable certainty.*+ 

[§ 19] (3) Averments as to Person To Be Ben- 
efited. The petition should state, in terms and truly, 
the person for whose benefit the projected road is to 
be,** and show that he is one of the class of persons 
for whom the road may be laid out.°3 

[§ 20] (4) Road Authorized by Statute and Des- 
The petition must show that the 
road is one which the statute authorizes,?4 and de- 
scribe with reasonable certainty the precise route de- 
The termini must be described with reason- 
able certainty ;°° otherwise the petition will be in- 


ignation of Route. 


sired.?® 


sufficient to give jurisdiction,?? and 


28. Neal v. Neal, 122 Ga. 804, 50 
SE 929. 

29. Colville v. Judy, 73 Mo. 651. 

30. Barr v. Flynn, 20 Mo. A. 383. 


See Belk v. Hamilton, 130 Mo. 292, 32 
SW 656 (form of petition prescribed 
by the statute to initiate proceedings 
of the character under consideration 
is good._as against a collateral at- 


tack). 
31. Green v. Reeves, 80 Ga. 805, 6 
SE 865; Wiese v. Thien, 279 Mo. 524, 


214 SW 853, 5 ALR 1552; Barber v. 
Griffin, 158 N. C. 348, 74 SE 110; War- 
yk v. Lowman, 103 N. C. 122, 9 SE 

[a] Allegations held sufficient.— 
(1) A petition for a cartway, which 
alleges that for over forty years there 
was an old passway running through 
the land sought to be condemned, 
which was closed up by the owner of 
the land greatly to the detriment and 
inconvenience of the petitioners, and 
that in order to get a convenient pass- 
way to a public road it is necessary 
to cross such land, is sufficient. Bar- 
ber v. Griffen, 158 N. C. 348, 74 SH 110. 
(2) A petition for a private way of 
necessity which states that no ac- 
cessible public road passed through 
or touched the petitioner’s land is 
sufficient notwithstanding the em- 
ployment of the term “accessible.” 
“The word ‘accessible’ is relied on by 
appellants as rendering this petition 
insufficient and the judgment ren- 
dered upon it null and void. The 
argument implies that there could be 
such a state of facts that a public 
road might touch the land and still 
be absolutely inaccessible to it. This 
involves a distinction altogether too 
shadowy for application by a court. 
To relieve the law from the charge of 
absurdity we must assume that the 
legislature intended such a contract 
with the premises involved as would 
give access to the premises and thus 
avoid the necessity upon which the 
legislative right is founded.” Wiése 
v. Thien, 279 Mo. 524, 214 SW 153, 
155 ANS St Be wi Uasayee 

[b] Averment showing “sufficient 
reason” within statute.—A petition 
alleging that the petitioners have a 
way of reaching a public road by go- 
ing a ‘long distance’ and a “round- 
about way,” not so convenient to 
them as the cartway they seek to 
have established; that the outlet 
they were then using, which was not 
theirs of right, but held by a precari- 
ous tenure, was very bad and rough, 
and increased the distance by two 
and a half or three miles, is sufficient 
on demurrer to give the court juris- 
diction, under a Private Act provid- 
ing that commissioners shall order a 
cartway to be laid out over the lands 
of another by a jury of view upon 
“sufficient reason” shown. Cook v. 
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‘tained.?§ 


the language of | cient.*® 


thereof.*1 


quired, *3 


an order for the 


Vickers, 144 N. C. 312, 57.SE 1. 

[c] Averments held not to show 
that way was not way of necessity.— 
An averment, in a petition to es- 
tablish a private way of necessity, 
that the petitioner’s father had re- 
served a strip for use as a roadway 
by the petitioner and other heirs, did 
not show that the way sought was 
not a way of necessity, where such 
reserved road was not available to 
reach the public road, unless ex- 
tended west to the petitioner’s land 
and east through defendant’s land to 
the public road. Fitzmaurice v. 
Turney, 214 Mo. 610, 114 SW 504. 


32. Fernald v. Palmer, 83 Me. 244, 
22 A 467. 
33. Ford v. Manning, 152 N. C. 151, 


67 SE 325 (a petition for the estab- 
lishment of a cartway through an- 
other’s land, which alleges that a 
cartway is necessary from the home- 
stead owned by the petitioner, that 
the petitioner is the owner of a tract, 
that about thirty years before there 
was agreed on a cartway through the 
lands mentioned in the petition, that 
the cartway remained open to the use 
of the public and for the petitioner 
until the parties in possession of the 
lands owned by defendant obstructed 
it, etc., sufficiently shows that the 
petitioner is both settled on and cul- 
tivates the land within the statute). 

34. Highway Comrs. v. Mallory, 21 
Ill. A. 184; Randolph v. AXtna High- 
way Comrs., 8 Ill. A. 128; 
Worthington, 10 Gill & J. (Md.) 283; 
Colville v.. Judy, 73 Mo. 651; In re 
Keeling’s Road, 59 Pa. 358. 

[a] As for instance that the pro- 
posed road is to be laid out from one 
dwelling or plantation of an individ- 
ual to a public road, or from one 
public road to another, or from a lot 
of land to a public road. Highway 
Comrs. v. Mallory, 21 Ill. A. 184; Ran- 


dolph v. 4Xtna Highway Comrs., 8 Ill, 


A. 128 

35. Conn.—Perkins v. 
68. Conn. 113,35 A 772; 

Ill—Highway Comrs. v. Mallory, 
21 Ill. A. 184. 

N. J.—Parmley y. White, 35 N. J. L. 


203. 

N. Y.—Satterly v. Winne, 101 N. 
Y. 218, 4 NE 185. 

Or.—Towns v. Klamath County, 33 
On: 225,53 P 604; 

Pa.—In re Lower Towamensing Tp. 
Private Road, 25 Pa. Co. 305. 

Tex.—Galveston, etc., R. Co. v. 
Baudat, 18 Tex. Civ. A. 595, 45 SW 
939. 

[a] Reference to other road or 
way.—(1) The description of a pro- 
posed private road in a petition for 
its establishment may be aided by a 
reference to the location of an old 
road. Galveston, ‘etc.,. sR. ~ Co.) Vv. 
Baudat, 18 Tex. Civ. A. 595, 45 SW 


Colebrook, 


[§ 21] (5) Waiver of Objections. 
petition consisting merely of informalities of state- 
ment must be deemed waived, when raised for the 
first time after the jury have been impaneled.4® And 
if it can be considered a valid objection to the peti- 
tion that it was not sworn to, proceeding to trial 
without raising the objection constitutes a waiver 


Owings v. 
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opening of the road on such petition cannot be sus- 
If, however, the termini of the road are 
described with reasonable certainty, this will be suffi- 


Defects in the 


[§ 22] 6. Bond. If a bond, required by the stat- 
ute to invest a tribunal with jurisdiction to act on 
the petition, does not substantially comply with such 
statute,*” no jurisdiction of the proceedings is ac- 
And the defect in the bond cannot, at a 
late stage in the proceeding, be cured by filing an 
amended bond.** But the validity of the bond is not 


939. (2) A deseription by reference to 
a preéxisting private way by permis- 
sion, well marked by user and known 
as a road, although never legally laid 
out, is a sufficiently certain descrip- 
tion of a projected private road. 
Satterly v. Winne, 101 N. Y. 218, 4 
NE 185. 

36. Highway Comrs. v. Mallory, 
21 Ill. A. 184; In re Keeling’s Road, 
59° Pa. 358; In re Benton Tp. Road 
41 Pa. Super. 57; In re Crescent Tp. 
Road, 18 Pa. Super. 160; In re Dun- 
bar Tp: Road, 12 Pa. Super) 491°) Im 
re Rearick’s Private Road, 7 Pa. Su- 
per. 548; In re Lower Towamensing 
Tp. Private Road, 25 Pa. Co. 805; In 
re Calhoon’s Road, 8 Pa. Co. 222. 

{a] Where “lot of land” is, by 
statute, terminus a quo, the petition 
must contain a suitable description 
of the lot, and then pray that a road 
be granted from such lot of land to 
the proposed terminus. Highway 
Comrs. v. Mallory, 21 Ill. A. 184; Ran- 
dolph v. tna Highway Comrs., 8 Ill. 
A. 128. 

387. Highway Comrs. 
21 Ill. A. 184. 

38. In re Keeling’s Road, 59 Pa. 


Parmley v. White, 35 N. J. L. 

Towns v. Klamath County, 33 
225, 53 P 604; Miller’s Case, 9 
Sere. & Re (Pa. 355 Ln ere hey leis 
House, ete., 4 Yeates (Pa.) 514. 

[a] Thus (1) a description of the 
road prayed for by the petitioners as 
beginning at a dwelling house which 
is known, and ending at a public road, 
is sufficiently certain. Miller’s Case, 
9 Sere. & RR) (Pa.) 35° In re Kyles 
House, etc., 4 Yeates (Pa.) 514. (2) 
And a petition which states the be- 
ginning of the road to be at a point 
near the barn of the petitioner and 
thence along the present traveled 
road to an intersection with another 
road named is also sufeientiy ter- 
tain. ‘Towns v. Klamath County, 33 
Or. 225, 53 P 604. (3) Application for 
a road, stating that it is to begin at 
or near a Stake, the position of which 
is precisely fixed: by course and dis- 
tance from a permanent monument, 
and designating the end in like man- 
ner, is sufficiently certain. Parmley 
v. White, 35 N..J. L. 208. 

40. Warlick v. Lowman, 103 N. C. 
122, 9 SH 458. 

41. Palmer 
45,012 NW 903. 


v. Mallory, 


v. Clemént, 49 Mich, 


42. See statutory provisions. 

43. Geary v. San Diego County, 
107 Cal. 530, 40 P 800. 

44. Geary v. San Diego County, 
supra. 

[a] Bond not signed by petitioner. 
—Under Pol. Code § 3683, praviding 


that a bond must accompany the pe- 
tition for the opening of a private 
road, a bond reciting that W and 


‘ 
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affected by inaccurate recitals as to the petition, if 
the petition is sufficiently identified,*® nor can the 
validity of the bond be attacked collaterally.*® 

[§ 23] 7. Commissioners, Viewers, Jurors, Sur- 
veyors, and Like Officers—a. Who May Act—(1) In 
General. While most statutes provide for the ap- 
pointment of commissioners, viewers, or the like to 
view the proposed road and determine matters re- 
lating to its establishment,*7 under some statutes 
these matters are for a jury.*® Under a statute pro- 
viding that one of the viewers appointed shall be a 
surveyor, it is not necessary that the court should ap- 
point a county surveyor;*® but if the county sur- 
veyor is appointed, it is as essential for him to take 
the oath as it is for the others,®® and his failure to 
do so nullifies the entire proceedings.®! The oaths 
of jurors need not be reduced to writing’? or shown 
by the record.®* 

[§ 24] (2) Disqualification. Where the statute 
provides that a member of a tribunal laying out a 
road shall be disinterested,®* sons or nephews of the 
petitioner are disqualified to act;°® but a person is 
not disqualified to act by having served in previous 
ineffectual proceedings taken by the same person to 
obtain another right of way to the same land.*® 

Waiver. Objections to the commissioners on the 
ground of disqualification may be waived.®* 

[§ 25] b. Appointment—(1) In General. It is 
not essential that the court should find the proposed 


others had petitioned for the laying 54. 
out of the road, when in fact the pe- 55. 
tition is not signed by W, is fatally 56. 
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See statutory provisions. 
Lyon v. Hamor, 73 Me. 56. 
Palmer v. Clement, 
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road a necessity as a preliminary for appointing com- 
missioners.°8 On the contrary it has been held that 
the necessity cannot be determined on the applica- 
tion for appointment of commissioners, but should 
be determined on exceptions to their report, this be- 
ing one of the matters in regard to which the com- 
missioners must file their report.°* It is no objection 
to the appointment of a committee that a committee 
has been previously appointed on the same petition, 
and has made a report which had been set aside,®° 
and statutes making it necessary to pay compensa- 
tion to the owner of the land over which the road is 
to be laid out before it is opened®! do not make such 
payment a prerequisite to the appointment of com- 
missioners to lay out the road.°” 

[§ 26] (2) Notice of Application for Appoint- 
ment. Statutory requirements that notice shall be 
given to the owners of the land, over which the pro- 
posed road is to be laid out, of the time and place 
when the application for appointment of viewers will 
be made®? must be complied with,®* unless waived. 


:But one who participated in the selection of viewers 


or commissioners,®° or was present at the hearing be- 
fore the ordinary and made no objection to the ap- 
pointment,°® or failed to raise the issue of want of 
notice by an exception to the report,®* or delayed in 
making the objection until the report was filed,*® 
waives any want of notice of the intended applica- 
tion. And notice of the order making the appoint- 


Chandler v. Reading, 129 Mo. A. 63, 
107 SW 1039. (2) It is one of the 


49 Mich. | subjects upon which the statute re- 


defective, and therefore the board of 
supervisors acquired no jurisdiction 
of the proceeding. Geary v. San 
Diego County, 107 Cal. 530, 40 P 800. 


45. Mariposa County v. Knowles, 
146 Cal. 1, 79 P 525. 
46. Madera County v. Raymond 


Granite Co., 139 Cal. 128, 72 P 915. 

47. See statutory provisions. 

48. See statutory provisions. 

[a] In Montana Rev. St. (1921) § 
1765 “instead of providing a method 
of procedure, refers back to the Chap- 
ter on eminent domain and authorizes 
the adoption of the procedure there 
provided in behalf of these so-called 
private roads. While in other mat- 
ters commissioners must be appoint- 
ed under the Chapter, section 15 of 
Article III of the Constitution, sec- 
tion 1765, above, and section 9955, 
above, all provide that, in the case of 
the establishment of a ‘private road,’ 
those matters ordinarily 'determined 
by a‘commission must be determined 
by a jury. These provisions modify 
the requirements of the Chapter on 
eminent domain to this extent by 
eliminating the commissioners, just 
as the provisions of the above section 
of the Constitution modified like pro- 
visions for a determination by com- 
missioners, found in sections 1495 et 
seq., Division 5 of the Compiled Stat- 
utes of 1887. State v. Deer Lodge 
County Third Judicial Dist. Ct. 14 
Mont. 476,37 P7. The plaintiff there- 
fore followed the procedure laid down 
by the legislature in condemning the 
road, and the court was justified by 
the showing made, in entering the 
judgment appealed from.” Komposh 
v. Powers, 75 Mont. 498, 509, 244 P 
298. 

49. Latah County 
te Ldan Cos oo ib) aoe. 


v. Hasfurther, 


50. Latah County v. Hasfurther, 
supra. 

51. Latah County vy. Hasfurther, 
sunra, 

52. Galveston, ete., R. Co. v. Bau- 


dat, dorhex. Civ. "Az 595) 45 SW sooo: 
53. Galveston, ete., R. Co. v. Bau- 
dat, supra. 


45, 12 NW 903. 

57. Long v. Butler County Comrs. 
Ct., 18 Ala. 482; Martin v. Morgan, 
US Speke yma wea ol Var Diao mmeascel LL wave 
Holland, 166 Ky. 315, 119 SW 241; 
Kirk- Christy Couey. American Assoc., 
Inc., 128 Ky. 668, 108 SW 232, 32 Kyl 
1177; Peo. v. Taylor, 34 Barb. (N. 
N65) 481. 

[a] Bule applied.—(1) Where the 
owner of land over which a road is 
granted is present when the applica- 
tion is made to the commissioner's 
court, and a jury to assess damages 
is appointed at his request and with- 
out objection to the persons selected, 
it will be presumed, although not 
shown by the record, that they were 
competent jurors. Long v. Butler 
County..Comrs. Ct, 18 Ala. 4825.) (2) 
Where, although it did not expressly 
appear that the jurors were freehold- 
ers, no objection was made on that 
ground, and the parties agreed upon 
the persons on the list, who afterward 
acted as jurors, in making the assess- 
ment, it was held that the absence of 
proof that any of them were not free- 
holders, the failure to object on that 
ground, and the express assent to 
the jurors, were sufficient proof that 
they possessed the necessary consti- 
tutional and statutory qualifications, 
or at least amounted to a waiver of 
the constitutional provision made for 
the party’s own benefit. Peo. v. Tay- 


lor,.34 Barb. (N. Y.) 481. 
58. Exall v. Holland, 166 Ky. 315, 
179 SW 241; ‘Chandler v. Reading, 129 


Mo. A. 63, 107 SW 10389. See Green 
v. Reeves, 80 Ga. 805, 6 SE 865 (as 
sustaining this view). 

[a] BReasons for rule.—(1) As ju- 
risdiction attaches on the filing of the 
petition and due service of notice on 
defendants, it is immaterial at what 
stage of the proceedings the court 
finds that the road proposed was a 
road of necessity. And it is held that 
it is enough if it appears that the 
court found the fact of necessity af- 
firmatively at some stage of the pro- 
ceeding, as where the finding of such 
fact is recited in the final judgment. 


quires the commissioners to report, 
and it would be idle to make such re- 
quirement of the commissioners, aft- 
er the court had already determined 
that question. Exall v. Holland, 166 
Ky, SS, eT SiWe 2418 3 

59. Exall v. Holland, supra. 

60. Reynolds v. Reynolds, 15 Conn. 
83, 98. And see supra § 24 text and 
note 56. 

“Tt is indispensable that the court 
should possess this power, in order 
to effectuate the objects of the law; 
for otherwise, the rejection of the re- 
port of the first committee, would op- 
erate as a discontinuance of the pro- 
ceedings, and it would be necessary 
to institute a new application, at an 
additional expense to all parties, to 
the delay of the final object, and with 
no benefit to any one.’”’?’ Reynolds. v. 
Reynolds, supra. 


61. See statutory provisions. 

62. Green v. Reeves, 80 Ga. 805, 
6 SE 865. 

G3. See statutory provisions. 


{a] Purpose of notice.—Notice of 
the application for the appointment 
of commissioners is required to en- 
able the owner, through whose land 
the passway is proposed to be con- 
demned, to have a. hearing at that 
time, as to who shall be appointed 
commissioners, and whether or not 
the petition of applicant shows facts 
which, under the statute, entitle him 
to have commissioners appointed. 
Exall v. Holland, 166 Ky. 315, 119 SW 
241; Kirk- Christy v. American As- 
soe., Inc., 128 Ky. 668, 108 SW 232, 32 
KyL 1177. 

64. Kirk-Christy ‘Co. v. American 
Assoc., Inc., supra; Rout. v. Mount- 
joy, 3 B. Mon. (Ky.) 300; Matter of 
Dennison Tp. Private Road, 13 Pa. Su- 
per. 227. 

65. Green v. Reeves, 
6 SE 865. 

66. Green v. Reeves, supra. 

67. Martin v. Morgan, 188 Ky. 122, 
221 SW 523. 

68. Matter of Dennison Tp. Pri- 
vate Road, 13 Pa. Super. 227. 


80 Ga. 805, 
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ment 5 is waived by appearing in court and contesting 
upon the merits a proceeding to locate the road,®® or 
by failing to raise the issue of want of notice by an 
exception to the report.?° 

[§ 27] (8) Answer. An answer to the applica- 
tion for the appointment of commissioners is not nec- 
essary,’ is not proper,’? does not make an issue,™® 
and may be rejected,‘ or, if filed, it may be disre- 
garded,*® the only issues being those presented by 
the commissioner’s report and exceptions thereto.7® 

[§ 28] (4) Order of Appointment. The order ap- 
pointing viewers must recite the jurisdictional 
facts,** and whenever it fails so to do the proceeding 
should be dismissed without prejudice.7® If the peti- 
tioner does not apply for a particular route, the com- 
missioners should be directed to report the one they 
consider most practical and convenient,’® and the or- 
der should specify the character of notice to be giv- 
en.5° 

Seal. When so provided by statute,8! the order 
must be under the seal of the court,®? and its omis- 
sion is a defect and not a mere informality ;8? and 
the order is void when the seal is not attached until 
after the report of the viewers is filed. The court 
has no power to supply the omission of the seal on 
the return of the order and report.®® 

{§ 29] c. Hearing as to Necessity—(1) Notice of. 
Personal notice must be given to the owner or owners 
of the land, over which the proposed road is to pass, 
of the time and place of the meeting of the viewers, to 
determine the question as to the necessity of such 
road.°® However, the objection of want of sufficient 
notice is waived where the owner appeared at the 
hearing and contested on the merits,** or appeared 
and put in his! claim for damages and had as full op- 
portunity to be heard as if a valid notice had been 
given.*® 

[§ 30] (2) Issues and Evidence. The question in- 
volved on the hearing is the necessity of the proposed 
road.89 ‘The question as to who is to use the road is 
not involved in a proceeding for its establishment.°° 

Evidence. The fact that the petitioner has se- 
cured another way for his own use is relevant on the 


69. Towns v. Klamath County, 33 
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154 Pa. 541, 25 A 814; 
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question of the necessity of a proposed private 
road;°! and, like other facts, may be established by 
testimony as to what applicant himself has said on 
the subject.°? If the petitioner already has another 
outlet from his lands to the public highway, evidence 
tending to show that the road prayed for would be 
shorter is immaterial.°* But where it is alleged that 
the petitioner has no other outlet, so that, the jury 
may find that the road prayed for is a necessity, then 
evidence as to the length and nature of the proposed 
route, as compared with one laid out in a different 
direction, becomes competent as tending to show that 
the demand 3 is reasonable and just.®4 

Expert testimony has been held admissible on the 
question of the necessity of a road;®® but it has also 
been held that, as the matter does not involve any 
question of science, peculiar skill, or professional 
knowledge, the opinions of witnesses are inadmis- 
sible.®® 

[§ 31] d. Report or Return—(1) When and 
Where Made. The viewers must report to the next 
term of court after they are appointed to allow time 
for filing exceptions to the report, if necessary;?* 
and it is not proper for viewers to assemble on the 
ground, assess the damages, and make their report 
to the court on the same ‘day they were appointed,°® 
and for the court on the next day to confirm the re- 
port absolutely.°® 

[§ 32] (2) Contents—(a) In General. The re- 
port must substantially conform with the petition 
and order of appointment.+ 

[§ 33] (b) As to Road. The report must con- 
tain a statement of all the facts necessary to entitle 
applicant to the road.? The report, it has been said, 
serves much the same purpose as a petition in an 
ordinary equitable action.® 

Necessity for road. The commissioners must re- 
port that the road is necessary;° otherwise the re- 
port will be fatally defective. It has been held, 
however, that it will be sufficient to state generally 
that there is “occasion for the road,’’? or to make a 
return that the road is for private use.’ 

Location, width, and termini.° The report must 


In re Redstone 96. Burwell v. Sneed, 104 N.-C. 


Or: 225,53 P 604. 

70. Martin v. Morgan, 188 Ky. 122, 
221 SW 523. 

71. Martin v. Morgan, supra. 

72. Martin v. Morgan, supra. 

73. Martin v. Morgan, supra. 

74, Martin v. Morgan, supra. 

75. Martin v. Morgan, supra. 

76. Martin v. Morgan, supra. 

“77. Karnes v. Drake, 103 Ky.°134, 
44 SW 444, 19 KyL 1794; Abney v. 
Barnett, 1 Bibb (Ky.) 57. 

[a] As for instance, the causes 
and conveniences of traveling, which, 
by the statute, are pointed out to be 
sufficient inducements for the juris- 
diction of the courts to attach. <Ab- 
ney v. Barnett, 1 Bibb (Ky.) 557. 

78. Karnes v. Drake, 103 Ky. 134, 
44 SW 444, 19 KyL 1794. 

79. Hughes vy. Shehan, 192 Ky. 
619. 234 SW 285. 

80. In re Union Tp. Private Road, 
14 Pa. Co. 436. as 

81. See statutory provisions. 

82. In re Bryson’s Road, 2 Penr. 
& W. (Pa.) 207; In re Lower Towa- 
mensing Tp. Private Road, 25 Pa.-Co. 
305. 

83. In re Bryson’s Road, 2 Penr. & 
W. (Pa.) 207. 

84. In re Lower Towamensing Tp. 
Private Road, 25 Pa. Co. 305. 

SS; cin (re Bryson’s Road, 2 Penr. 
& W. (Pa.) 207. 

86... Mohawk, etc., R. Co. v. Artch- 
er, 6 Paige (N. Y.) 83; Hlliott’s App., 


Tp Road, Ll2 (ParLs3,75 AT883. in re 
Plumcreek Tp. Road, 110 Pa. 544, 1 
A 431; In re Boyer’s Road, 37 Pa. 257; 
In re Neeld’s. Road, 1 Pa. 353; Re 
Shawhan, 4 Pa. Cas. 181, 7 A 97; In 
re Winslow, etc., Tp. Road, 10 Pa. 
Dist. 750; In re Union, .Tp. ‘Private 
Road, 14 Pa. Co. 436;. In re Har- 
baugh Ss Road, 8) Pa: Co 6715) (an ore 
Union Tp. Private Road, 7 Kulp (Pa.) 
245; Galveston, etc., R. Co. v. Baudat, 
18 Tex. Civ. A. 595, 45 SW 939. 

87. Mohawk, etc., R. Co. v. Artcher, 
6 Paige (N. Y.) 83. 

88. Galveston, etc., R. Co. v. Bau- 
dat, 18 Tex. Civ. A. 595, 45 SW 939. 

89. Reynolds vy. Reynolds, Lo 
Conn. 83. 

90. Summerville Macadamized, 
etc., Road Co. v. Deutscher Schuetzen 
Club, 62 Ga. 318. 

91. McCauley v. Dunlap, 4 B. Mon. 
CESS Vie) ne) hia . 

92. McCauley v. Dunlap, supra. 

93. Warlick v. Lowman, 103 N. C. 
122, 9 SE 458. 

94. Warlick v. Lowman, pa 

95. Vice v. Eden, 113 Ky. 255, 68 
Sw 125, 24 KyL 132 (holding, eee 
ever, that, while it is proper to per- 
mit witnesses acquainted with the 
locality to give their opinions as to 
the necessity of the road, it is error 
to refuse to allow them to state the 
facts on which their opinions are 
based). 


118, 10 SH 152. 

Opinions generally see Evidence 
§§ 588-831. 

97. Inre Boyer’s Road, 37 Pa. 257. 

98. In re Boyer’s Road, supra. 

99. In re Boyer’s Road, supra. 

Confirmation see infra § 38 et seq. 

I. In re Springfield Road, 73 Pa. 
127; In re Lower Merion Road, 58 
Pa. 66; In re Roche’s Private Road, 
10 Pa. Super. 87; In re Cassville Bor- 
ough Road, 4 Pa. Super. 511; In re 
Seiple’s Private Road, 8 Pa. Dist. & 
Cow303% 

2. Martin v. Morgan, 188 Ky. 122, 
221 SW 5238. 

8. Martin v. Morgan, supra. 

4. Allegations in petition see su- 
pra § 18. 

As basis for establishing see supra 
We Os 

5. Martin v. Morgan, 188 Ky. 122, 
291 SW 6235. In-re Sandy Lick Creek 
Road, 51 Pa. 94. 

6. See cases supra note 5. 

7. In re Pocopson Road, 16 Pa. 15, 
ide 

“A report is never drawn with the 
precision of an indictment, and, in 
the apprehension of the mass, the 
terms [necessity and occasion for a 
road] are convertible.” In re Pocop- 
son Road, supra. 

8. In re Reserve Tp., 2 Grant (Pa.) 
204, 

9. In general see supra § 4. 


888 [50 C.J.] 
describe the road by metes and bounds, courses and 
distances,!° and fix the width of the road-as a basis 
for the computation of damages,'! unless the statute 
under which the proceeding was instituted itself pro- 
vides that the road shall be of a given width, and 
does not expressly require it to be specified in the re- 
port.t* So the terminal peints of the road as con- 
tained in the report of viewers must correspond with 
those stated in the petition and order;!3 but it is 
sufficient if there be substantial conformity in this 
particular.t* The report will be sustained against 
the objection that it fails to fix the termini of the 
road, if the report?® or a draft which by the statute 
is made an essential part of the report,® locates the 
termini -with reasonable certainty, mathematical pre- 
cision not being required. 

Damages. The commissioners must find and re- 
port the damages to which the owner of the property 
over which the road is to be laid is entitled.17 

Directing kind of fences to be erected. It is not 
necessary for the committee to direct in their re- 
port the particular kind of fences the petitioners 
shall build in the places designated for that purpose, 
where the law furnishes a sufficient guide on the sub- 
ject.1® 

Limiting duration of road. A declaration in the 
return, in direct contravention of the statute, that 
the road shall remain such so long as the petitioner 
shall keep it in repair, and no longer, invalidates the 
whole proceeding.'® And the fact that the select- 
men did not intend to annex such a condition, having 
taken the clause containing it from a book of forms, 
does not justify the court in permitting them to 
amend their return by striking out the clause so as 
to validate their proceedings.”° 

[§ 34] (c) Showing Notice of View to Landown- 
er. A report of viewers must show personal notice 
to the owner of the land, over which it is proposed to 
lay out a road, of the time and place of view.?+ 

[§ 35] (da) Certifying Regard Had to Public Con- 
venience. Where a private road laid out under the 
statute is not a road strictly for private use, but is 
open to the use of the public, a failure to certify that 
in the laying out of the road regard was had to the 


10. Martin v. Morgan, 188 Ky. 122, |] 221 SW 523. 


221 SW 523. 18. 
11. In re Plumcreek Tp. Road, 110 | 83 
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Reynolds v. Reynolds, 15 Conn. 29. 
19. In re Brown, 51 N. H. 367. 
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public convenience is fatal to the validity of the re- 
itp 

[§ 36] (3) Waiver of Defects. A petitioner can- 
not object to the report of the committee appointed 
to hear the application on the ground that such re- 
port contains irrelevant findings of fact, if he made 
no objection at the hearing to the admission of the 
evidence on which such findings are based.?* 

[§ 37] (4) Amendments. A mere clerical error 
in the report is always amendable.?4 But the court 
itself has no power to alter the report, its power be- 
ing limited to a rejection or confirmation of the re- 
port.2° If an amendment is desired, the proper rem- 
edy is an application for the recommitment of the 
report to the viewers for correction.*® But it has 
been held that the action of the court in accepting an 
amended report may be regarded as an equivalent of 
its having been recommitted to the viewers for cor- 
rection.** 

[§ 38] (5) Confirmation—(a) In General. If 
the court approves the report, the road may be estab- 
lished and recorded;?* but not otherwise.?® 

No confirmation nisi of a report is necessary where 
at the term to which the report is made a review was 
awarded, the effect of which was to suspend any 
judgment on the report.®° 

[§ 39] (b) Proceedings for Confirmation—aa. No- 
tice of Report. Where a statute requires the deliy- 
ery of a copy of the report to the owner of the land, 
over which the road is proposed to be laid out, a 
designated length of time before the court is re- 
quired to act upon it,*? a judgment establishing the 
road is.a nullity unless the statutory requirement 1s 
complied with,*? unless the owner renders such no- 
tice unnecessary by entry and appearance at the 
proceedings.** 

[§ 40] bb. Exceptions to Report. The owner of 
the land over which the road is proposed to be laid 
out must present his objections thereto by way of 
exceptions to the report.*4 And such defenses as 
they may have and which they do not embody in the 
exceptions to the report are conelusively deemed to 
be waived.*® So also objections which should have 
been raised at an earlier stage of the proceedings 

(Ba 1353 
Miller’s Case, supra. 


30. In re Beigh’s Road, 23 Fa. 302, 
304. 


Ra. 544, 1 A 431. 

12. In re Rickards, 21 Del. 17, 58 
AT 94D: 

13. In re Lower Merion Road, 58 
Pa. 66; In re Boyer’s Road, 37 Pa. 
257; In re Seiple’s Private Road, 8 
Pa. Dist. & Co. 303, 304. 

“For the viewers to go beyond the 
termini fixed by the order is to exceed 
their authority. If they can go be- 
yond one terminus, they may disre- 
gard the other. If they can extend 
the view to a different outlet, the 
project presented by the petition and 
approved by the court may be w'holly 
lost,sight of,” In re Seiple’s Private 
Road, supra. 

14. Inre South Abington Tp. Road, 
109 Pa. 118; In re Springfield Road, 
73 Pa. 127; In re Cassville Borough 
Road, 4,Pa. Super. 511. 

15. Reynolds v. Reynolds, 15 
Conn. 83; State v. White, 35 N. J. L. 
203; In re Springfield Road, 73 Pa. 
127; In re Rearick’s Private Road, 7 
Pa. Super. 548; In re Cassville Bor- 
ough Road, 4 Pa. Super. 511. 

T6iwela,  Lepe SouthheAbine von. "Dor 
Road, 109 Pa. 118; In re Bean’s Road, 
35 Pa. 280; In re Roche’s Private 
Road, 10 Pa. Super. 87. 

17. Martin v. Morgan, 188 Ky. 122, 


20. In re Brown, supra. 

21. Roberts v. Williams, 15 Ark. 
43; In re Redstone Tp. Road, 112 Pa. 
183, 5 A 383; In re Plumcreek Tp. 
Road, 110 Pa. 544, 1 A 431; In re Boy- 
er’s Road, 37 Pa. 257; In re Neeld’s 
Road, 1 Pa. 353; In re Union Tp. Pri- 
vate Road, 14 Pa. Co. 436;-In re Plym- 
outh Borough Road, 5 Kulp (Pa.) 115. 
Axe Parmley v. White, 35 N. J. L. 

23. Perkins y. Colebrook, 68 Conn. 
1135035 CAS Wie: 

24. Hlliott’s App., 154 Pa. 541, 25 
In re Beigh’s Road, 23 Pa. 302. 

[a] Omission of notice of meet- 
ing to owner.—Where viewers fail to 
report the fact that the owner of land 
over which a proposed private road 
is intended to pass had personal no- 
tice of the time and place of meeting 
of the viewers, they may do so, by 
permission of the court, in an amend- 
ed report. In re Thompson’s Private 
Road, 154 Pa. 541, 25 A 414. 

25. In re Beigh’s Road, 23 Pa. 302. 

26. In re Boyer’s Road, 37 Pa. 257; 
In re Beigh’s Road, 23 Pa. 302. 

27. Elliott’s App., 154 Pa. 541, 25 
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14. 
28. Miller’s Case, 9 Serg. & R. 


“The object of a nisi approval at 
the first Term is to give parties in 
interest an opportunity to apply for 
a review, and when at the same Term 
they have applied for and obtained 
the review, it is of no importance that 
the qualified approval was not en- 
tered of record.” In re Beigh’s Road, 


31. See statutory provisions. 

32. Martin v. Morgan, 188 Ky. 122, 
221 SW 523. 

[a] Purpose of these require- 
ments is to apprise the owners of the 
land, over which the passway was 
proposed, of the pendency of the pro- 
ceedings and to enable them to pre- 
sent such objections to the proceed- 
ings as they might desire by way of 
exceptions to the report. Martin v. 
Morgan, 188 Ky. 122, 221 SW 523 

33. Martin v. Morgan, supra 

[a] Notice waived hy filing ex- 
ceptions to report.—Martin v. Mor- 
gan, 188 Ky. 122, 221 SW 523. 

34. Moore v. Bentley, 198 Ky. 346, 
248 SW 890; Martin v. Morgan, 188 
Ky... 122, 221 Siw: 523) 

35. Martin v. Morgan, supra. 

[a] Thus, where commissioners 
report that a passway was necessary 
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are not available by way of exceptions to the re- 
port.*° It is sufficient ground to sustain excep- 
tions to the report that the road is loeated across 
a railroad at grade and that the use of it would im- 
peril life, hmb, and property.37 

Owner’s motion to dismiss proceedings for a road 
over his land on the ground that he had not been 
served with notice, made only’two days after the 
report was filed, is prematurely made, where it did 
not appear that it was not the intention of the par- 
ties to give the notice.?§ 

[§ 41] cc. Evidence. On proper exceptions to the 
commissioner’s report,*® the owner of the land may 
show that the proposed road is not the most prac- 
tical and convenient way over the land and, by such 
showing, defeat the establishment of the particular 
route proposed.*® And evidence that there had been 
travel over the route of the proposed road until a 
well defined road was worn is competent as reflect- 
ing the conditions of the land as to its value.#! 

[§ 42] dd. Order of Confirmation. Where the 
width of a road is fixed during the same term at 
which the decree of confirmation nisi of a report of 
viewers laying out a private road is made, it is suf- 
ficient, although omitted in the decree itself,+? and 
where, if more than one term passes before final con- 
firmation, and another term thereafter elapses before 
any exceptions are filed, the road is duly granted, 
it is error to vacate the decree of confirmation and 
set aside the proceedings.#? 

Waiver of defects in the order of confirmation, so 
far as the landowner is concerned, results from his 
proceeding by petition to recover the damages as- 
sessed in the proceeding.#4 

Effect. A confirmation of a report is in effect an 
order that the road be opened;**® but confirmation 
of a report nune pro tune, followed by a simultane- 
ous final confirmation and issue of ‘the order to open 
the road, does not cure previous informal and unau- 
thorized proceedings.*® Under some statutes*’ the 
decree of confirmation is final,*® subject to review in 
the proper manner,*® and the road opened there- 
under can be gotten rid of only in the manner pre- 
seribed by statute.°° 
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[§ 43] 8. Order, Judgment, or Decree, Laying Out 
or Opening Road*!—a. Conditions Precedent. Where 
the statute requires payment of damages for land 
taken for the opening of a private road before the 
opening thereof,®? it is error to issue an order for 
the opening of a road before the damages are paid®3 
or tendered and brought into court.** But under a 
statute providing that, where no objections are tak- 
en to the comimissioner’s report, the court shall or- 
der the road established and enter judgment for the 
owners for the damages assessed, which the peti- 
tioner shall pay to the county treasurer,®® the court 
need not wait until the damages assessed have been 
actually paid by the petitioner to the county treas- 
urer before rendering judgment establishing the 
way,°® but may properly enter judgment awarding 
the damages assessed and adjudging the road estab- 
lished before such payment, although the part of the 
judgment establishing the road could not be enforced 
until the damages were in fact paid.®* And in the 
absence of express statute so providing, payment of 
costs of an appeal from the assessment of damages 
is not a condition precedent to the jurisdiction of 
the court to establish and direct the opening of a 
road.°® 

[§ 44] b. Negativing Existence of Facts Showing 
Lack of Jurisdiction. The order or decree of a court 
establishing a private road need not negative the ex- 
istence of every fact which would show that the 
court could not properly exercise its power in the 
given case.°® 

[§ 45] c. Fixing Matters Pertaining to Road—(1) 
In General. The judgment, order, or decree should 
describe the location of the road granted;°° but its 
failure to do so will not invalidate it where it re- 
ferred to the description in the petition and report 
of the commissioners, both of which were part of 
the record.*! The fact that the description of the 
location of the road contained in the order laying 
out the road does not follow the language of the 
application is not fatal to the proceeding, provided 
the description in the application is incorporated in 
the. order by reference and the two descriptions are 
not irreconcilably repugnant.°” 


for applicants to enable them to reach 
the courts, elections, etc., and no ex- 
ceptions were taken to the report up- 
on that ground, such fact must be 
considered to have been conceded. 
Martin v. Morgan, 188 Ky. 122, 221 
Sw _ 523. 

36. Martin v. Morgan, supra; x- 
alley.-Holland,, 166) Ky, 31'5,, 179 SW. 
241; Kirk-Christy Co. v. American 
Assoc., Inc., 128 Ky. 668, 108 SW 232, 
Ciel Gai Sage ln ellie 

{a] Thus (1) it has been ‘held that, 

‘if a party knew at the time of ap- 
plication for appointment of commis- 
sioners of any reason why a person 
proposed for commissioner was unfit, 
by reason of bias, to discharge the du- 
ties impartially, his failure to do so 
will thereafter estop him to make ex- 
ceptions to the report upon _ that 
ground. Martin v. Morgan, 188 Ky. 
122, 221 SW 523; Exall v. Holland, 
166 Ky. 315, 179 SW 241; Kirk-Chris- 
ty Co. v. American Assoc., Inc., 128 
Ky. 668, 108 SW 232, 32 KyL 1177), 
(2) because a party might conceal 
the fact of his knowledge of the bias 
of a commissioner toward him until 
after the results of extensive pro- 
ceedings and expensive litigation had 
been arrived at, and then defeat the 
proceedings by revealing the bias of 
which the commissioner is accused 
(Martin v. Morgan, supra; Pxall v. 
Holland, supra; Kirk-Christy Co. v. 
American Assoc., Inc., supra). 


37. In re Harbaugh’s Road, 8 Pa. 
Con 671. 

38. Martin v. Morgan, 188 Ky. 122, 
221 SW 523. ' 

39.. Exceptions see supra § 40. 

40. Moore v. Bentley, 198 Ky. 346, 
248 SW 890; Hughes v. Shehan, 192 
Ky. 619, 234 SW 285. 

41. Martin v. Morgan, 188 Ky. 122, 
221 SW 523. 

42. In re Hunter’s Private Road, 
46 Pa. 250. 

43. In re Hunter’s Private Road, 
supra. 

44. In re Weaver’s Road, 45 Pa. 
405 (order not fixing width). 

45. In re Beigh’s Road, 23 Pa. 302. 

46. In re Reserve Tp. Road, 2 
(Pa.) 204. 

47. See statutory provisions. 
48. In re Hunter’s Private Road, 
7 2D0. 

49. In re Hunter’s Private Road, 
supra. 

Review generally see infra §§ 54-68. 

50. In re Hunter’s Private Road, 
46 Pa. 250. 

51. Judgments generally see Judg- 
ments 33 C. J. p 1042. 

Orders generally see Motions and 
Orders § 201 et seq. 

52. See statutory provisions. 

53. In re Clowes’ Road, 31 Pa. 12. 

54. In re Clowes’ Road, supra. 

55. See statutory provisions. 


56. Fitzmaurice v. Turney, 214 
Mo. 610, 114 SW 504. 

57. Fitzmaurice v. Turney, supra. 

58. . Coffee County Comrs.’ Ct., 185 
Ada > Odi OAm Sarouale 

59. Long v. Butler County Comrs.’ 
Ct., 18 Ala. 482. 

[a] Thus, under a statute confer- 
ring a power on a court of roads and 
revenue of each county to establish 
private roads, but providing that no 
such road shall pass through any per- 
son’s plantation, it is not necessary, 
in an order of the court laying out a 
road, to direct that it shall be so laid 
out as not to pass through the planta- 
tion of any person, and the appellate 
court will not presume that it does so 
pass, for the purpose of invalidating 
the proceeding. Long v. Butler 
County Comrs.’ Ct., 18 Ala. 482. 

60. Carter v. Bates, (Ark.) 249 SW 
355; Fitzmaurice v. Turney, 214 Mo. 
610, 114 SW 504. 

[a] Order not void for indefinite- 
ness.—An order providing for a road 
fifteen feet wide and incorporating 
what purported to be an accurate sur- 
vey, giving the distances and direc- 
tions connecting the termini, w'‘hich 
are also defined, is not void for in- 
definiteness. Carter v. Bates, (Ark.) 
249 SW 355. 

61. Fitzmaurice v. Turney, 214 Mo. 
610, 114 SW 504. 

62. Satterly v. Winne, 101 N. Y. 
218, 4 NE 185. 


* 
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Termini. In ordering the laying out of a road it 
is the duty of the court, in its judgment, to fix both 
termini of such way.°* 

Width. Where the statute requires that the order 
of the court establishing the road shall define and 
specify its width, an omission so to do is fatal to the 
proceeding;°* but the court may, at a subsequent 
term, correct a mere mistake in fixing the width,®° 
allowing another term to pass before confirming the 
report absolutely.** It is error to fix the width of 
the road in excess of that prescribed by statute.°* 
And when the report estimates the damages for a 
road of a designated width, it is error to order the 
opening of a road of a greater width.°® 

Nunc pro tunc entry may be resorted to to correct 
the judgment, order, or decree.®® 

[§ 46] (2) Opening of Road. If the statute pro- 
vides that the court shall direct when the roads shall 
be laid out and when the damages shall be paid,*° 
the court must so direct in the decree establishing 
the road.7!. The order of confirmation need not 
specify how the road shall be opened, if the law au- 
thorizing the proceeding specifies the manner of 
opening the road in plain and direct terms.*” 

[§ 47] (8) Manner of Keeping in Repair. It is 
not necessary for the court, in the order of confirma- 
tion, to specify how the road shall be kept in repair 
when the statute authorizing the proceeding pro- 
vides that it shall be kept in repair by the persons 
applying for and using it.78 

[§ 48] (4) Limiting Duration. Unless the stat- 
ute expressly so provides’? a tribunal establishing a 
road has no authority to limit in its decree the time 
for the use of the road to a given period of the 
year,’® or to limit its duration to the necessity which 
required it.7° 

[§ 49] d. Entry. A mere verbal order for the 
opening of a road is ineffectual until entered of rec- 
ord.** 

[§ 50] 9. Laying Out or Opening Road—a. In 
General. A road does not become a legal private road 
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until the public functionaries whose ministerial duty 
it is so to do have actually laid it out,’* and the stat- 
utes contemplate the location of a permanent way 
and not the mere adoption of a temporary way.*® 
The public functionaries whose ministerial duty it 
becomes to lay out a road have no discretion to 
change its location,®® but must lay it out so as to 
cover ground substantially the same as that described 
in the application®! and the order of the court.*? 

[§ 51] b. Under What Circumstances Enjoined. 
Where there is no other adequate remedy,*? injunc- 
tion will lie to restrain the laying out of a road in 
accordance with an order made without any juris- 
diction to make it.*4 

[§ 52] 10. Expenses of Opening and Costs. Un- 
der statutes so providing,®® the expenses of open- 
ing®® or constructing’? private roads must be borne 
by the parties applying for them and who will be 
specially benefited by them. But it has been held, 
notwithstanding a statute providing that the ex- 
pense shall be wholly paid by the parties applying for 
the same,®® that if a private road is laid out on a 
petition for a public road, applicant is not liable for 
the expense of views.5® The provisions of a stat- 
ute that the cost of the whole proceeding shall be 
paid by appheant refers to the cost of the proceed- 
ing in the county court,®® and where an appeal is 
taken to a court of intermediate appellate jurisdic- 
tion or from that court to the court of appeals, the 
cost of the appeal is to be paid by the unsuccessful 
party as in other appeals in civil cases.°? 

[§ 53] 11. Estoppel To Question Validity of Pro- 
ceedings. If the tribunal had jurisdiction, the one 
at whose instance and for whose benefit the road was 
established by it is, by accepting and using the road, 
estopped from questioning the validity of the pro- 
ceedings.°? 

[§ 54] 12. Review—a, By Certiorari®*—(1) In 
General. In accordance with the general rule®* cer- 
tiorari will not lie to review proceedings to establish 
a private road where an adequate remedy by appeal 


63. Burden vy. Harman, 52 N. C. 
64. Barnhard v. Haworth, 9 Ind. 
65. In re Weaver’s Road, 45 Pa. 


66. In re Union Tp. Private Road, 
7 Kulp (Pa.) 245; In re Kingston Tp. 
Private Road, 5 Kulp (Pa.) 235. 

67. In re Killbuck Private Road, 
77 Pa. 39. 

68. In re Clowes’ Road, 31 Pa, 12. 

69. Fitzmaurice v. Turney, 214 Mo, 
610, 114 SW 504. 

Nunc pro tunc entry of: 
Judgment see Judgments §§ 204-222. 
Order see Motions and Orders §§ 221- 

225. 

70. See statutory provisions. 

71. Reynolds v. Reynolds, 15 Conn. 
3 


fa] “It is a most wise and salu- 
tary provision. It would be highly 
unreasonable, oppressive and incon- 
venient to the owner of land over 
which a way is laid out, if no time is 
fixed, by which it would be in his 
power to ascertain when his land is to 
be subject to this incumbrance, or in- 
deed whether it is to be subject to it 
atall. In such a state of uncertainty, 
tlhe could neither cultivate it safely or 
profitably, nor alienate it advantage- 
ously, or without embarrassment and 
hazard.’’ Reynolds v. Reynolds, 15 
Conn. 88, 100. 

72. In re Kyle’s Road, 4 Yeates 
~ (Pa.) 514. 
73. In re Kyle’s Road, supra. 
fa] In authorizing private road 


8 


partly over private bridge of another 
man, it is the duty of the court to add 
to the confirmation of such order rela- 
tive to the maintenance and repair of 
the bridge by applicant as the case 
may require. In re Clowe’s Road, 31 
Pa. 12: 

74. See statutory provisions. 

75. Holcomb v. Moore, 4 Allen 
(Mass.) 529. 

76. Reynolds v. Reynolds, 15 Conn. 
83 (the discontinuance of a private 
way, as such, must depend on circum- 
stances over which the court has no 
control, and it is neitthher necessary 
nor proper for the court to provide 
against them). 

77. Crews vy. Lombard, (Mo.) 216 
NW 512. And see Judgments § 182. 

78. Satterly v. Winne, 101 N. Y. 
218, 4 NE 185. 

[a] No discretion to refuse to lay 
out road.—It seems that, where the 
statute imposes on public function- 
aries the ministerial duty of laying 
out a private road, when the road has 
been certified by the jury, they have 
no discretion to refuse to lay it out. 
Satterly v. Winne, 101 N. Y. 218, 4 
NE 185. 

79. Porter v. Foster, 146 Ga. 154, 
90 SH 967. 

80. Satterly v. Winne, 
218, 4 NE 185. 

81. Powell v. Hitchner, 32 N. J. L. 
Zits Satterly —v. -Wanne, 101 9Ne SY: 
218, 4 NE 185. 

82. Powell v. Hitchner, 
L. 211. 


OHINGS  Y ; 


SoHo rele 


83. See Injunctions §§ 87-48. 

84 Leathers vy. Craig, (Tex. Civ. 
A.) 228 SW 995 (where, under the 
constitution, it is not permissible for 
the legislature to authorize roads to 
be laid out, for the use of private 
parties only, across the lands of un- 
Willing parties by an exercise of the 
right of eminent domain, the action 
of the commissioner’s court in order- 
ing such a road opened is void, and 
the members of the commissioner’s 
court and the road-overseer will: be 
enjoined from opening the road in aec- 
cordance with the order). 

Injunctions generally see Injunc- 
tions: S25 Gop ede 

85. See statutory provisions. 

86. Cleckler v. Morrow, 150 Ala, 
524, 438 S 784. 

87. Sherman v. Buick, 32 Cal. 241, 
91 AmD 577; Road Dist. No. 
Frailey,. 313 Tl. 568; 145 
na v. Boston, etc., R. Co., 24 N. H. 


88. See statutory provisions. 

89. Ernst v. Baker, 1 Browne 
Cha. e326: 

90. Vice v. Eden, 113 Ky.-255, 68 


SW 125, 24 KyL 132. 

91. Vice v. Eden, supra. 
Costs § 594 et seq. 

92. Fernald v. Palmer, 83 Me. 244, 
22 A 467. . 

Estoppel generally see Estoppel 21 
Ci Sz p W052: 

93. Certiorari generally see Cer- 
tiorari § 1 et seq. : 

$4 See Certiorari § 57. 


See also 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 54-59] 


exists;°° and if a writ be improperly issued in such 
case, it should be dismissed.°* Nor will certiorari 
lie to review a determination adverse to the estab- 
lishment of the road, made by a tribunal in the ex- 
ercise of its discretionary powers.°* It may be dis- 
cretionary with the court, to which application is 
made, to refuse the writ, where no transcript of 
the record is presented therewith, so as to enable 
the court to judge of the propriety of issuing the 
writ.°® ' 

[§ 55] (2) Proceedings for Writ—(a) Who May 
Institute, and Parties. One who becomes the owner 
of the land subsequent to the time of the view, but 
before issue of the final order, and presents a suf- 
ficient objection to the establishment of the road, 
is entitled, on a showing that he has lost his right of 
appeal, without fault or negligence on his part, to 
a writ of certiorari to review the proceedings.®® 
After a road has been laid out and opened and the 
party through whose land it runs has proceeded by 
petition to recover damages therefor, he cannot, aft- 
er an adverse award of viewers, sue out a certiorari 
to reverse the order of confirmation for any defect 
therein.t On a petition for certiorari to be directed 
to the county court relative to the establishment of 
a road, neither the county court as a judicial tri- 
bunal? nor the individuals composing it® are proper 
parties. Nor is it necessary expressly to make the 
county a party where, by statute, it is made a de- 
fendant by operation of law.* 

[§ 56] (bo) Application.®> A writ of certiorari 
should be entitled as between applicant therefor, as 
plaintiff in certiorari, and applicant for the road, as 
defendant. To obtain certiorari, the party ag- 
erieved by the establishment of a road should pre- 
sent, with his application, a duly certified transcript 
of the record sought to be reviewed.’ 

[§ 57] (c) Review and Scope Thereof—aa. On 
Certiorari. In accordance with general rules® cer- 
tiorari brings up only the record proper.® Only the 
regularity of the proceedings may be reviewed.'°® 
The court will not hear evidence'! or review ques- 
tions of fact,12 even though facts may be set forth 
in the opinion filed by the court below.*? On ques- 
tions of fact it must be presumed that the court 
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below arrived at a correct conclusion.'* And it will 
be taken for granted that every objection made to 
the report and overruled by the court below, which 
is in its nature capable of being proved, is untrue in 
point of fact unless the contrary appears from the 
record.?® 

_ [§ 58] bb. On Appeal from Certiorari Proceed- 
ing.1° Where an appeal may be and has been tak- 
en from the proceedings had on certiorari,‘* in ac- 
cordance with the general rules!’ questions not 


. raised in the court below will not be considered on 


an appeal taken to review the proceedings had on 
certiorari.!9 

{§ 59] (ad) Determination and Disposition.2° Af- 
firmance. Where the record shows that the court 
had jurisdiction, and that the proceedings were reg- 
ular on their face, and there is no allegation or 
proof of abuse of: diseretion, the order of the lower 
court will be affirmed.?? 

Quashing proceedings. The entire proceeding will 
be quashed where the petition failed to allege that 
the petitioner had no access to his land other than 
by the proposed road,?? or where it appears that 
there was no service of notice, as required by stat- 
ute, on the owner”? or occupant?‘ of the land, or 
where applicant for the road paid the surveyors more 
than their Jegal fees.?° 

Reversal. The proceedings will be reversed where 
the petition or report of the viewers fails to state, 
with reasonable certainty, the termini of the road ;2® 
where the owner over whose land the proposed road 
is to pass was not given personal notice of the time 
and place of the meeting of the viewers appointed 
to lay out the road, and also of the time and place 
when and where the damages are to be assessed ;?7 
where the lower tribunal, on confirming the report 
of the viewers, fails to observe the statutory require- 
ment to fix the width of the road;?% or where the 
record shows that the order for the opening of the 
road was issued before payment or tender into court 
of the damages assessed,?° or that the road was laid 
out on the bridge of another, without making a spe- 
cial order relative to the maintenance and repair 
of the bridge.®® 


Remitting proceedings. In one jurisdiction the 


95. Wright v. Carrollton High- | 250; In re West Pikeland Tp. Road, 14. In re Roche’s Private Road, 
way Comrs., 150 Ill. 138, 36 NE 980;|38 Pa. Super. 466; In re Perry Tp. | supra. 
Moore v. Bailey, 8 Mo. A. 156. Road, 36 Pa. Super. 131; In re Roche’s 15. In re Roche’s Private Road, 
96. Wright v. Carrollton High-| Private Road, 10 Pa. Super. 87, 44 | supra. : 
way Comrs., 150 Ill. 138, 36 NE 980; | WklyNC 166; In re Rearick’s Private 16. On appeal from intermediate 


Moore v. Bailey, 8 Mo. A. 156. 


O17.  Brooks.!.v.. Kirby, 19 Ala, “72. 
And see Certiorari § 40. 

98. Roberts v. Williams, 13° Ark. 
BUD 

99. RobertS v. Williams, 15 Ark. 
43 


1. In re Weaver’s Road, 45 Pa. 405. 

2. Holland-Washington Mortg. Co. 
vy. Hood River County Ct., 95 Or. 668, 
LEN 2 Tee) 

3. Holland-Washington Mortg. Co. 
v. Hood River County Ct., supra. 

4  Holland-Washington Mortg. Co. 
vy. Hood River County Ct., supra. 


5. Generally see Certiorari §§ 141— 
176. 

6. Griscom v. Gilmore, 15 N. J. L. 
475. t 

7. Roberts v. Williams, 13 Ark. 
355. 


8. See Certiorari §§ 346, 355. 

9. In re Keller’s Private Road, 154 
Pa. 547, 25 A 814; Montgomery Coun- 
ty’s App., 148 Pa. 640, 24 A 122; In re 


.Sadsbury Tp. Roads, 147 Pa. 471, 23 


A 772; In re Roaring Brook Tp. Road, 
140 Pa. 632, 21 A 411; In re German- 
town Ave., 99 Pa, 479; In re Duff's 
Private Road, 66 Pa. 459; In re 
Schuylkill Falls’ Road, 2 Binn. (Pa.) 


Road, 7 Pa. Super. 548. 

10. In re Keller’s Private Road, 
154 Pal 547) 25. A 884 In mre: Duff’ s 
Private Road, 66 Pa. 459; In re West 
Pikeland Tp. Private Road, 38 Pa. Su- 
per. 466. 

[a] Action of lower court in set- 
ting aside a report of viewers because 
they had been informed of the amount 
of a previous award set aside will not 
be reviewed by the appellate -court. 
In re Perry Tp. Road, 36 Pa. Super. 
eils 

11. In re Schuylkill Falls’ Road, 2 
Binn. (Pa.) 250; In re Roche’s Pri- 
vate Road, 10 Pa. Super. 87, 44 Wkly 
NC 166. 

12. In re Keller’s Private Road, 
154 Pa. 547, 25 A 814; Montgomery 
County’s App., 148 Pa. 640, 24 A 122; 
In re Roaring Brook Tp. Road, 140 
Pa. 632, 21 A 411; In re Germantown 
Ave., 99 Pa. 479; In re Rearick’s Pri- 
vate Road, 7 Pa. Super. 548. 

[a] Exceptions which raise only 
questions of fact cannot be consid- 
ered by the appellate court. In re 
Rearick’s Private Road, 7 Pa. Super, 
548. 

13. In re Roche’s Private Road, 10 
Pa. Super. 87, 44 WklyNC 166. 


appellate court see infra § 68. 


17. See Appeal and Error § 394; 
Certiorari §§ 396-400. 

18. See Appeal and Error § 580 et 
seq; Certiorari § 402 et seq. 


Long v. Butler County Comrs.’ 
Ct., 18 Ala. 482. 

[a] Thus the owner of the land 
cannot be heard to complain for the 
first time in the appellate court that 
the jury impaneled to assess dam- 
ages were not sworn. Long v. Butler 
County Comrs.’ Ct., 18 Ala. 482. 


19. 


20. Generally see Certiorari §§ 
376-387. 
21. In re West Pikeland Tp. Pri- 


vate Road, 38 Pa. Super. 466. 


22. Hall v. Pettit, 88 Mich. 158, 50 
NW 117. 

23. Hall v. Pettit, supra. 

24. Hall v. Pettit, supra. 

25. Parmley v. White, 35 N. J. L. 
203. 

26. In re Keeling’s Road, 59 Pa. 
358. 

27. In re Shawhan, 4 Pa. Cas. 181, 
TAS ON 

28. In re Boyer’s Road, 37 Pa. 257. 

29. In re Clowes’ Road, 31 Pa. 12. 

30. In re Clowes’s Road, supra. 
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court may, where it appears that the return of the 
surveyors exceeds the width of the road prescribed 
by statute, order the proceedings to be remitted, 
unless an amendment thereof be ordered on motion 
of appheant for the road, as authorized by statute.*+ 

[§ 60] b. By Appeal or Error—(1) To Courts of 
Intermediate Appellate Jurisdiction—(a) Right of 
Appeai. In accordance with general principles*®? 
no appeal lies in proceedings to establish a private 
road,** except where, as is the case in many juris- 


dictions, some constitutional or statutory provi- . 


sion authorizes it.2° And it has been said that the 
right of appeal will not be denied if by fair and 
reasonable interpretation of the law it can be al- 
lowed, and the courts will give a liberal construc- 
tion to the statute in favor of the right.°° 

{§ 61] (b) Decisions Reviewable. In accordance 
with the general rule®’ only final judgments or or- 
ders are appealable.** An order setting aside a re- 
port of viewers appointed to lay out a private road 
because of information improperly given them is 
not a final order from which an appeal lies.°° On 
the other hand, where the court denies the petition 
for a road and dismisses the proceedings therefor, its 
action amounts to a final judgment from which the 
petitioners may take an appeal.*° 

[§ 62] (c) Persons Entitled To Appeal, and Par- 
ties. One who does not appear to be affected by 
the establishment of a private road and is not a 
party to the proceeding cannot sustain a writ of er- 
ror. On an appeal by a landowner from a judg- 


31. Gruner v. Hartman, 66 N. J.{tion giving the 
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ment establishing a road over his land, the adversary 
parties are the petitioners for the road, and not the 
members of the commissioner’s court which rendered 
the judgment.4? The fact that some defendants did 
not appeal from the judgment establishing the road 
does not prevent the court to which the appeal is 
taken from acquiring jurisdiction of the appeal.*? 

[§ 63] (d) Time for Taking Appeal. In accord- 
ance with general principles** the time for taking 
an appeal is a matter of statutory regulation, and 
the appeal must .be taken within the time pre- 
seribed.*° 

[§ 64] (e) Effect as Supersedeas. Under the 
statutes of some states,*® the appeal operates as a 
supersedeas or stay of proceedings on the judgment 
of the court below.** 

[§ 65] (f) Scope and Extent of Review—aa. In 
General. In Pennsylvania, on appeal from the quar- 
ter sessions court in a road case, certiorari brings up 
only the record.*® 

[§ 66] bb. Trial De Novo.*® Under the statutes 
of many jurisdictions,*® the road proceedings may 
be transferred to a court®? or tribunal®? having ap- 
pellate jurisdiction, for trial de novo. And the stat- 
utes giving the right of appeal which vary consid- 
erably in their provisions prescribe what questions 
may be considered.®* Where an unrestricted right 
of trial de novo is given, it is not essential to the 
jurisdiction of the appellate court that proof of juris- 
dictional facts and findings should be shown by 
the record of ‘the lower court.°* The case is tried 


Minn.—Johnson vy. Chisago Lake, 


right 
122 Minn. 134, 141 NW 1115. 


of appeal. 


L. 189, 48 A 522. 


32. See Appeal and Error § 29. 
33. Arnsperger v. Crawford, 101 
Md. 247, 61 A 413, 70 LRA 497; Peo. 


v. Robinson, 29 Barb. (N. Y.) 717, 17 


HowPr 534; Wood v. Wood, 4 N. C. 
126 
34. See constitutional and statu- 


tory provisions. 

35. Ala.—Ballard v. Cook, 166 Ala. 
105, 52 S 147; Cleckler v. Morrow, 150 
Ala. 524, 43 S 784. 

Ga.—Porter v. Foster, 146 Ga. 154, 
90 SE 967. 

Ida.—Latah County v. Hasfurther, 
#2) Ida. 197, 88 P 433. 

Tll.— Wright v. Carrollton Highway 
Comrs.. £50" Ill, .138,..36 NE 980: 

Ky.—Freeman v. Cook, 113 Ky. 461, 
68 SW 410, 24 KyL 319. 

Ma. —Arnsperger v. Crawford, 101 

Pui aA Gi ALAS) 7i0u TAL 97. 

Minn.—Trout Brook Realty Co. v. 
Featherstone, 173 Minn. 448, 217 NW 

499; Johnson v. Chisago Lake, 122 
Minn. 134, 141 NW 1115. 

Mo.—Fitzmaurice v. Turney, 256 
Mo. 181, 165 NW 327; State v. Wiet- 
haupt, 238 Mo. 155, 142 SW 323; Allen 
v. Welch, 125 Mo. A. 278, 102 Sw 665; 
Moore v. Bailey, 8 Mo. A. 156. 

N. C.—Burden v. Harman, 52 N. C. 
854; Ladd v. Hairston, 12 N. C. 368. 
In re Perry Tp. Road, 36 Pa. 

Super. 131. 

[a] By what statute governed.— 
An appeal to the circuit court from a 
county court judgment condemning a 
private road is taken under the gen- 
eral statute allowing appeals, and not 
under Rev. St. (1909) § 10,440, allow- 
ing appeals from judgments opening 
roads. Fitzmaurice v. Turney, 256 
Mo. 181, 165 SW 307; State v. Wiet- 
haupt, 238 Mo. 155, 142 SW 323. 

[b] From order denying road.— 
Under Gen. St. c 94 art 1 § 48, provid- 
ing for appeal from decisions of coun- 
ty courts in regard to the establish- 
ment of private roads, an appeal lies 
from an order denying an application, 
under § 45, to establish a road, al- 
though that section follows the sec- 


Karnes v. Drake, 103 Ky. 134, 44 SW 
444,19 KyL 1794. 

36. Cook v. Vickers, 141 N. C. 101, 
53 SE 740. 

[a] Reason for rule.—‘As the con- 
test for a cartway is between indi- 
viduals and is conducted with a view 
of primarily benefiting one to the 
detriment, perhaps, of the other, we 
would be reluctant to hold that an ap- 
peal is denied to the land owner in 
such a case, while it is given in a 
proceeding for the opening of a pub- 
lic road where the people generally 
are concerned, unless the law impera- 
tively so requires.’’ Cook v. Vick- 
ers, 141 N. C, 101, 103, 53 SE 740. 

37. See Appeal and Error § 356. 

38. Exall v. Holland, 166 Ky. 315, 
179 SW 241; In re Perry Tp. Road, 
36 Pa. Super. 131. 

39. In re Perry Tp. Road, supra. 

40. State v. Wiethaupt, 238 Mo. 
155; 142 SW 323; Fitzmaurice v. Tur- 
ney, 214 Mo. 610, 114 SW 504: Colville 
v. Judy, 73 Mo. 651; Cox v. Tipton, 18 

50. 


Mo. A. 

41. Rout v. Mountjoy, 3 B. Mon. 
(Ky.) 300. 

42. Cleckler v. Morrow, 150 Ala. 


524, 43 S 784. 

43. Fitzmaurice v. Turney, 214 Mo. 
610, 114 SW 504. And see Appeal and 
Error § 1017. 

44. ‘See Appeal and Error § 1032. 

45. Combs yv. Amburgy, 197 Ky. 
635, 247 SW 726. 

46. See statutory provisions. 

47. Fitzmaurice v. Turney, 256 Mo. 
181, 165 SW 307. And see Appeal and 
Hrror § 1395. 


48. Montgomery County’s App., 148 
a 640, 24 A 122. See also supra § 
49, Qn appeals generally see Ap- 


peal and Error §§ 2645-2661. 

50. See statutory provisions. 

51. Ala.—-Ballard vy. Cook, 166 Ala. 
L056, 52:-S\4are 

Tda.—Latah County v. Hasfurther, 
12 Ida. 797, 88 P 433. 

Ky.—Exall v. Holland, 166 Ky. 315, 
179 SW 241. 


Mo.—State v. Wiethaupt,. 238 Mo. 
155, 142 SW 323; Allen vy. Welch, 125 
Mo. A. 278, 102 SW 665; Moore v. 
Bailey, 8 Mo. A. 156. 

N. C.—Warlick v. Lowman, 101 N. C. 
548, 8 SE 120. 

Wright v. Carrollton Highway 
Comrs., 150 Ill. 138, 86 NE 980 (appeal 
to three supervisors of county). 

53. See statutory provisions. 

[a] In Alabama (1) where the 
statute provides that, if the land own- 
er is dissatisfied with the assessment 
made by the viewers, he may appeal 
to the circuit court from the judgment 
of the tribunal confirming the same, 
the trial de novo is limited to the 
amount of damages to which the land- 
owner may be enti*led for the land 
taken. Ballard v. Cook, 166 Ala. 105, 
28 147; Cleckler v. Morrow, 150 Ala. 
524, 43 S 784, (2) Hence, the question 
whether the report should be set aside 
because there was no necessity for the 
road (Cleckler v. Morrow, supra) (3) 
or because the proposed road ran 
through an orchard in violation of the 
statute (Ballard v. Cook, supra) can- 
not be reviewed by the appellate tri- 
bunal. 

[b] In Idaho all the acts, orders, 

and proceedings of the board vested 
with power to grant the road may be 
reviewed. Latah County v. Hasfur- 
ther, 12 Ida. 797, 88 P 433. 
. [ec] In Minnesota the court is lim- 
ited to the inquiry whether the board 
acted “arbitrarily and in disregard of 
the best interests of the public, or up- 
on an erroneous theory of law, or 
whether the evidence is practically 
conclusive against the order appealed 
from.’ Trout Brook Realty COABYs 
Featherstone, 173 Minn. 448, 451, 217 
NW 499. And see Brazil v. Sibley 
County, 139 Minn. 458, 166 NW 1077 
(analogous decision relating to public 
highways which supports this propo- 
sition). 

[d] In Missouri the statute pro- 
vides for an unrestricted trial de novo 
in the appellate court. State v. Mc- 
Elhinney, 246 Mo. 44, 151 SW 457. 

54. State v. McElhinney, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 66-68] 


on the facts as they exist at the time of the trial.®® 

Amendments. In accordance with the general 
rule®® the appellate court cannot permit an amend- 
ment of a petition for a road so as to change the 
petition to one for the laying out of a public road;°7 
and where a further appeal is taken to the court of 
last resort, the amendment will be stricken out and 
the intermediate appellate court will proceed to act 
upon the ease as it was presented before the amend- 
ment was allowed.°§ . 

_ Evidence. On a trial de novo it is incumbent on 
appellant to prove every material fact necessary to 
entitle him to judgment,°® and either party is enti- 
tled to introduce any competent evidence to estab- 
lish his position.®® General principles relating to 

_the weight and sufficiency of evidence’! apply in 
proceedings of this character.®? 

Questions of law and fact. Whether or not reason 

exists for granting the proposed road is a question 


of fact for the jury®*® or for the court sitting as a 


jury;°* and it has been held reversible error for 
the court to hold as a matter of law that the peti- 
tioner is not entitled to the road.°*> However, un- 
der some statutes, where the question of necessity 
is submitted to a jury, their verdict is only advi- 
sory,°® and the court must determine from the report, 
verdict, or other evidence whether the road should 
be established ;°7 but the verdict is to be given much 
consideration and weight upon the question of neces- 
sity,®® especially when it follows the recommenda- 
tion of the commissioners who view the premises and 


55. Johnson v. Chisago Lake, 122 
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order is admissible to show where the 
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make the survey of the proposed passway.®® 

Instructions. General principles governing in- 
structions’? apply on a trial de novo in proceedings 
to lay out private roads.*! 

_[§ 67] (g) Determination and Disposition of 
Cause. In some jurisdictions, if the proceeding is ir- 
regular and voidable, it should be reversed.‘? In 
others the judgment must fix and determine the 
rights of all the parties;7* and accordingly it is 
held to be essential for the appellate tribunal to pro- 
vide in its judgment for the establishment of the 
road,‘* a judgment merely awarding damages and 
remanding the same to the lower tribunal for fur- 
ther proceedings being insufficient.*® 

[§ 68] (2) To Courts of Last Resort.7® One who 
does not appear to be affected by the establishment 
of a private road, and is no party, to the proceeding, » 
cannot sustain a writ of error.77 By the express 
provision of some statutes authorizing an appeal to 
the cireuit court from orders granting private roads, 
no appeal lies from the judgment rendered by that 
court to the court of last resort.*® 

Presumptions. Where the right of appeal exists, 
in accordance with general principles,*® the appel- 
late court will indulge all reasonable presumptions 
in favor of the correctness of an order establishing 
a road if the court below has acquired jurisdiction 
of the proceeding.’° 

Question of fact. The necessity of the road be- 
ing a question of fact,*! the appellate court will not, 
where there is evidence pro and con, interfere with 


66. Williams v. Render, 200 Ky. 


Minn. 134, 141 NW 1115. 

[a] If necessity for road has 
ceased to exist by reason of facts oc- 
curring after the action of the board 
granting the road, the court should 
not grant the road. Johnson v. Chisa- 
go Lake, 122 Minn. 134, 141 NW 1115. 

56. See Appeal and Error § 2655. 

57. Holmes v. Bullock, 178 N. C. 
376, 100 SE 530. 

58. Holmes v. Bullock, supra. 

59. State v. McElhinney, 246 Mo. 
4, 151 SW 457. 

60. Vice v. Eden, 113 Ky. 255, 68 
SW 125, 24 KyL 132; Johnson v. Chi- 
sago Lake, 122 Minn. 134, 141 NW 
1115; State v. McElhinney, 246 Mo. 44, 
151 SW 457; Gorham v. Southern R. 
Co., 158 N. C. 504, 74 SH 607; Barber 
vy. Griffin, 158 N. C. 348, 74 SE 110. 
And see Appeal and Error § 2657. 

[a] Evidence held admissible.—In 
proceedings for the establishment of 
a cartway from a public road across 
a railroad to the petitioners’ land, evi- 
dence on the trial 6n appeal that the 
petitioners intended to erect a dwell- 
ing on the land, that the timber which 
they would cut was on part of the 
land across the railroad, and the dis- 
tances between the timber and the 
dwelling by the crossing then in use 
and the proposed new cartway, was 
admissible. Gorham .v. Southern R. 
Co., 158 N. C. 504, 74 SE 607. 

[b] Evidence as to use of old pas- 
sageway across land closed by the 
owner, its convenience, and directness 
is competent as tending to prove its 
utility to the public. It would not be 
a violation of the statute, if the ju- 
rors saw fit to do so, to lay out the 
cartway over the route of the old pas- 
sageway. Barber v. Griffin, 158 N. C. 
348, 74 SE 110. d 

{c] Laying out of road since ac- 
tion of board.—If a connecting road 
has been laid out since the action of 
the town board from which the appeal 
is taken, evidence of such facts should 
be received and considered. Johnson 
v. Chisago Lake, 122 Minn. 134, 141 
NW 1115. 

[ad] Order establishing road.—On 
appeal from an order of township su- 
pervisors establishing a cartway, the 


proposed cartway was to be located. 
Gorham v. Southern R. Co., 158 N. C. 
504, 74 SH 607. 

[e] Request of petitioners that an- 
other way be located.—On appeal 
from an order of township supervis- 
ors establishing a cartway on petition 
of private owners, evidence that the 
petitioners had previously requested 
that another way be located was in- 
admissible, since it would not aid the 
jury in determining the matter, and 
would not be a bar to the proceedings. 
Gorham v. Southern R. Co., 158 N.C. 
504, 74 SE 607. 

[f] Opinion of witnesses as to ne- 
cessity of road.—(1) Witnesses ac- 
quainted with the locality may give 
their opinion as to the necessity of 
the road. Vice v. Eden, 113 Ky. 255. 
68 SW 125, 24 KyL 132. (2) But they 
should be allowed to state the facts 
upon which their opinions were based, 
and a refusal to do so is erroneous. 
Vice v. Eden, supra. (3) And as the 
opinions of witnesses as to the neces- 
sity of the passway are of but little 
value without a statement of the 
facts on which those opinions are 
based, it cannot be said, without such 
statements by the witnesses, that the 
judgment establishing the passway 
was proper. Vice v. Eden, supra. 


61. See Evidence §§ 1730-1806. 
62. See cases infra this note. 
[a] Evidence held sufficient to 


show that taking of land for a public 
cartway was for a public use. Trout 
Brook Realty Co. v. Featherstone, 173 
Minn. 448, 217 NW 499. 

[b] Evidence held insufficient to 
show that action of board in estab- 
lishing road was arbitrary, oppres- 
sive, unreasonable, or contrary to law. 
Trout Brook Realty Co. v. Feather- 
stone, 173 Minn. 448, 217 NW 499. 

63. Brown v. Mobley, 192 N. C. 470, 
135 SE 304; Cook v. Vickers, 144 N. 
Cc. 312, 57 SE.1; Mayo v. Thigpen, 107 
N. @. 63; 11° SE 10525 Burgwyni:v. 
Lockhart, 60 N. C. 264. And see gen- 
erally Trial [38 Cyc 1511 et seq]. 

64. Fitzmaurice v. Turney, 214 Mo. 
610, 114 SW 504. 

65. Brown v. Mobley, 192 N. C. 470, 
135 SE 304. 


788, 255 SW 703; Vice v. Eden, 113 Ky. 
255, 68 SW 125, 24 KyL 132. 
67. Vice v. Eden, supra. 
68. Williams v. Render, 


200 Ky. 
788, 255 SW 708. 


69. Williams v. Render, supra. 

70. See Trial [38 Cye 1594 et seq]. 
71. See cases infra this note. 

[a] Instruction ignoring material 


matters.—In proceedings to obtain a 
cartway, a requested instruction 
which ignored distance, convenience, 
and reasonableness and told the jury 
that, if the petitioners by acting to- 
gether could establish a way over 
their own lands, they were not en- 
titled to the cartway, was properly 
refused. Barber v. Griffin, 158 N. C 
348, 74 SE 110. 

{b] Instruction sufficiently pre- 
senting questions to be considered.— 
An instruction that the petitioners are 
not entitled to have a cartway simply 
as a convenience, or because it enables 
them to reach the public road from 
the lands upon which they may reside 
by a shorter or more convenient route 
as there is no public outlet serving 
such a purpose, sufficiently presents 
to the jury the necessity, reasonable- 
ness, and justice to the petitioners, in 
permitting them to have the cartway 
as laid out. Barber v. Griffin,'158 N. 
C. 348, 74 SH 110. 

72. Uatah County v. Hasfurther, 12 
Ida. 797, 88 P 433. 

[a] As for instance, where all the 
viewers did not take the statutory 
oath. Latah County v. Hasfurther, 12 
Ida. 797, 88 P 433. 


73. Allen v. Welch, 125 Mo. A. 278, 
102 SW 665. \ 

74. Allen v. Welch, supra. 

75. Allen v. Welch, supra. 

76. Review of certiorari proceed- 


ings see supra § 57. 


77. Rout v. Mountjoy, 3 B. Mon. 
(Ky.) 300. 

78. Arnsperger v. Crawford, 101 
Md. 247, 61 A 413, 70 LRA 497. 

79. See Appeal and Error § 2662. 

80. Hartley v. Sherman County, 


119 Or. 586, 250 P 740; Towns v. Kla- 
math County, 338 Or. 225, 53 P 604. 
81. See supra § 66, 
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a finding as to the necessity by the trial court.*? 

Determination and disposition. Where the right 
of appeal exists, the court will reverse the proceed- 
ings where the statute on which they were based is 
unconstitutional’* or where the petition on which 
the proceedings are founded fails to show, either di- 
rectly or by necessary implication, that the proposed 
road is a way of necessity.*4 

[§ 69] 13. Collateral Attack. In accordance with 
general principles,’® if there is absolute want of 
jurisdiction in the court or tribunal laying out a 
private road, this will be fatal to the proceedings 
even when they are collaterally drawn in question.*® 
On the other hand judgments or orders in pro- 
ceedings to lay out roads are not subject to col- 
lateral attack unless absolutely void.S* If the court 
has jurisdiction, mere irregularities in the proceed- 
ings will not be considered,*® and the judgment or 


_ order must stand until reversed by the proper tribu- 


nal.8® In attacking such proceedings. collaterally, 
the records of the tribunal establishing the road 
should receive a fair and reasonable interpretation, °° 
it being enough if such record clearly shows the pur- 
port of its judicial acts.®? 

[§ 70] D. Damages to Landowners®?—1. In Gen- 
eral. Statutes authorizing the establishment of pri- 
vate roads®? contemplate the payment of a just 
compensation to the owners of the land through 
which the road passes,°* and they cannot be estab- 
lished without such compensation except by consent 
of the owner.°® The person or persons for whose 
benefit they are opened must pay the damages award- 
ed to the landowners,®* and no portion thereof is 
chargeable to the state or county.°* Where the stat- 
ute plainly provides that the fact of the benefit de- 
termines who shall pay the damages, the petitioner 


82. Fitzmaurice v. Turney, 214 Mo. 


PRIVATE ROADS 


Mass.—Kidder v. Oxford, 116 Mass. 6. 


rey pe ic 
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for the road is not relieved from liability by Bie 
ing in his petition that the road is to be for the 
benefit of the public,®® or by failing to allege that 
it is to be for his own benefit.°® Nor can he escape 
liability on the ground that the notice required by 
statute to be given by the municipal officers, on the 
filing of the petition for a road, was defective, if he 
was not injured thereby. 

[§ 71] 2. When Payable.? Under some statutes* 
payment, of the damages awarded to landholders is 
a condition ‘precedent to the opening thereof,* but 
under other statutes® the damages, when estimated, 
are not required to be paid until the land has been 
entered upon and possession taken for the purpose 
of constructing the road.® 

[§ 72] 3. Assessment—a. Mode. The mode of 
ascertaining and assessing the amount of damages 
for the land taken is a matter of statutory regula- 
tion,’ which must be followed,’ as in some juris- 
dictions by inquisition under a writ of ad quod 
damnum,°® and in others by this mode if the land- 
owners cannot agree with the selectmen of the town 
upen compensation,’® or upon a committee to esti- 
mate the damages.1+ In some jurisdictions an as- 
sessment may be made by viewers in the first in- 
stance provided a right of appeal is given to a court 
in which damages may be assessed by a jury in ac- 
cordance with the constitutional requirement.*? 

[§ 73] b. Who May Apply Therefor. Where the 
statute authorizing a private road provides no mode 
for assessing damages, except by referring to the 
manner provided in eases of public highways, the 
petitioner for a private road may apply for the ap- 
pointment of viewers to assess damages.t# 

[§ 74] ce. Notice.t4 Personal notice of the time 


Fernald v. Palmer, 83 Me. 244, 


610, 114 SW 504. 165. 22 A 467; Kidder v. Oxford, 116 Mass. 
83. Bankhead v. Brown, 25 Iowa Mo.—Belk v. Hamilton, 130 Mo. 292, | 165. ‘ 

540. 32 Sa 656. [a] Sufficient opening of road.— 
84. Colville v. Judy, 73 Mo. 651. N. H.—Jewell v. Holderness, 41 N.| Where a person for whose benefit a 
85. See Judgments § 815 et seq. be ean No i private road has been laid out and 
86. Proctor v. Andover, 42 N. H. N. J.—Crater v. Fritts, 44 N. J. L.| who, under the award, is liable for the 

348, 4. dainages assessed therefor, to be paid 
87. Miss.—Grenada ered v. Ol- N. Y.—Craig v. Orange County, 10] when the way is opened, uses the road 


sen, 118 Miss. 885, 80 S 3 

Mo.—Jones v. Smith, as 186 SW 
1088. 

Newiie—— Brown, V..<brown, 50 ON. 
538; Proctor v. Andover, 42 N. H. 348. 

N. Y.—Berridge v. Shults, 32 Misc. 
444, 66 NYS 204. 

N. C.—State v. Hardy, 158 N. C. 652, 
74 SE 111. 

88. Belk v. Hamilton, 130 Mo. 292, 
32 SW 656; Proctor v. Andover, 42 N. 
H. 348; State v. Hardy, 158 N. C. 652, 
V4. SE 111. 

fa] Thus it is immaterial on.a col- 
lateral attack that no formal judg- 
ment was entered upon the commis- 
sioner’s report. Belk v. Hamilton, 130 
Mo. 292, 32 SW 656. 

89. Brown v. Brown, 50 N. H. 538. 

90. Belk v. Hamilton, 130 Mo, 292, 
32 SW 656. 

91. Belk v. Hamilton, supra. 

92. Expenses of proceedings sce 
supra § 52. : 

93. See statutory provisions. 

94. McCauley v. Dunlap, 4 B. Mon. 
(Ky.) 57. 

95. McCauley v. Dunlap, supra. 

96. Ala.—Cleckler v. Morrow, 150 
Ala. 524, 43 S 784. . 

Ark.—Carter v. Bates, 249 SW 355. 

Ga.—Green v. Reeves, 80 Ga. 805, 6 


SE 865. 
Ida.—Latah County v. Hasfurther, 
12 Tdas 797, 88 Ps433: 


Kan. —Doniphan County v. Albright, 
8 Kan. A. 238,-65 P 495. 

Me.-—Fernald v. Palmer, 83 Me. 214, 
22 A 467. 


Wend. 585. 

Oh.—Lamb v. Lane, 4 Oh. St. 167. 

Pa.—Miller’s Case, 9 Serg. & R. 35. 

Porto Rico.—Nin vy. Rucalleda, 28 
Porto Rico 503. 

Tenn.—Debusk y. Riley, 154 Tenn. 
381, 289 SW 493. 

Wis.—State v. Union Town, 68 Wis. 
158, 31 NW 482. 

97. Doniphan County vy. Albright, 
8 Kan, A. 238, 55 P 495. 

98. Fernald v. Palmer, 83 Me, 244, 
22 A 467. 

99. Fernald v. Palmer, supra. 

1. Fernald v. Palmer, supra: 

2. Condition precedent to order see 
supra § 43. 

3. See statutory provisions. 

4 Green v. Reeves, 80 Ga. 805, 6 
SE 865; Doniphan County v. Albright, 
8 Kan. A. 238, 55 P 495; Mohawk, ete., 
Ri eGo: eve Artcher, 6 ‘Paige (N, 4 
83 (dictum); In re Clowes’ Road, 31 
Pa. 12; In re York Water Co. Road, 24 
Pa. 397; In re Private Road, 1 Ashm., 
(Pa.) 417. 

[a] Bffect of failure to pay in time 
prescribed.—Where the statute pro- 
vides that applicant for the road shall 
pay the damages assessed within ten 
days after the determination of the 
supervisors to lay it out, in order to 
obtain the filing and recording of the 
order for the establishment of the 
road, a delay in paying the assessment 
for three months is fatal to the valid- 
ity of the proceedings. State v. Un- 
ion Town, 68 Wis. 158, 31 NW 482. 

5. See statutory provisions. 


for three years, it is 

opened to render the damages due. 

Boren v. Palmer, 83 Me. 244, 22 A 
ie 

7. See statutory provisions. 

8. See cases infra notes 9-12. 

9. McCauley v. Dunlap, 4 B. Mon. 
Ckyy- be ones we Barclay, 2ed..e 
Marsh. (Ky.) TS. 

[a] Order awarding writ of ad 
quod damnum upon an application to 
establish a private road must name 
the day on which the inquest is to be 
held, which must also be inserted in 
the writ, and the omission so to do is 
fatal. Troutman vy. Barnes, 4 Mete. 
(Ky.) 387. 

{b] Evidence.—It is error not to 
permit plaintiff in a writ of ad quod 
damnum to show the nature and char- 
acter of his title to the land affected. 
aoe v. Barclay, 2 J. J. Marsh. (Ky.) 

10. Craigie v. Mellen, 6 Mass. 7. 

11. Craigie v. Mellen, supra. 

12. Lamb v. Lane, 4 Oh. St. 167. 

13. In re York Water Co. Road, 24 
Paso he 

[a] Distinction is that in the cases 
of a highway the landowner cannot 
apply for assessment after the high- 
way is laid out, whereas in the case 
of a private road, which cannot be 
opened until the damages shall have 
been paid, he may make the applica- 
tion before the road is ppened. ee re 
York Water Co. Road, 24 Pa. Wie 

14. Showing notice in ahs see 
infra § 78. 


sufficiently 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and place when and where the jury!® or viewers!® 
will meet for the assessment of damages: must be giv- 
en to the person or persons over whose land the road 
is to be opened, since they are entitled to be heard 
on the assessment of damages.1* 

[§ 75] d. Measure and Elements of Damages!*— 
(1) In General. Adequate compensation for the land 
actually taken for the construction of the road must, 
of course, be allowed,'® and constitutes the principal 
element of damage.?° 

Additional fencing that may become necessary, as 
well as the use of the land, may, in assessing dam- 
ages, be taken into consideration;?! and the issue 
of whether the fencing of the proposed road is nee- 
essary is properly submitted to the jury in deter- 
mining as an element of damages the expense of 
extra fencing caused by such road.?? 

Existing right of way in favor of applicant. The 
fact that one of several applicants for a road over 
the lands of another had a right of way granted by 
deed across such lands does not affect the right of 
the owner of the lands to damages in consequence 
of the opening of the road.?# 

Allowance for interest. Under a statute providing 
that the damages, when estimated, shall not be paid 
until the land has been entered upon and possession 
taken for the purpose of constructing a road,?* the 
jury may, in estimating damages, include an allow- 
ance for interest from the time when the land was 
taken.?® 

[§ 76] (2) Deduction of Benefits.2° In assessing 
the damages there can be no deduction for benefits 
or advantages that the landowner may derive from 
the contemplated road, where the constitution makes 
no provisions for so doing.?* | And when the statute 
providing for the assessment of damages for the lay- 
ing out of both public and private roads declares, as 
to the latter class of roads, that such assessment 
shall be deemed the just compensation to be made 
for the private property taken for public use, and 
omits the direction contained in the statute as to 
publie roads, that the damages shall be diminished 
as to the extent of the resulting benefits, this evi- 
dences an intention that in assessing the damages 

15. Jones v. Barclay, 2 J. J. Marsh. 


(Ky.) 73. [b] 
16. Elliott’s App., 154 Pa. 541, 25 
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v. Rucalleda, 28 Porto Rico 503. 
Award held not excessive.— 28. 


Moore v. Bentley, 198 Ky. 346, 248 29. 
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for lands taken for private roads, benefits and ad- 
vantages to the owner are not to be considered.2% 

[§ 77] e. Competency of Witness. The fact that 
one having no vested interest in the land or the dam- 
age to be assessed was served with notice of the 
original application does not of itself make him a 
party to the subsequent proceedings, so as to render 
him MONS as a witness on the question of dam- 
ages.” 

.[§ 78] f. Report of Viewers.°° The report of 
viewers appointed to assess damages must show that 
the landowner or landowners had notice of the time 
and place fixed for such assessment,*?! and it is not 
sufficient to state that application was made to them 
or him for a release thereof.*? A report stating that 
the viewers gave “written notice to the owner of 
the land along the route of the road more than ten 
days” before the meeting is insufficient to show per- 
sonal notice to the landowner of the time and place 
fixed for the assessment of damages.?* But the re- 
port is not erroneous because he does not designate 
who shall pay the damages assessed, where the law 
fixes the obligation upon the persons at whose in- 
stance the road is laid out.*4 

[§ 79] 4. Reassessment. In some jurisdictions, 
provision is made for reassessment of damages in fa- 
vor of any person aggrieved,*® but where another 
statute limits the proceedings to a petition for “in- 
crease” of damages, the “person aggrieved” must be 
deemed to be the person over whose land the road 
is laid, and the petitioner for whose benefit the road 
is laid out is not within the purview of the statute, 
although he may be adjudged to pay the damages.®° 
The town is not a proper party in proceedings for 
an increase of damages, because the damages are by 
statute imposed upon the party for whose accom-- 
modation the road is laid out.3* 

Notice of petition for a reassessment of damages 
filed by the owner of the lands, over which the land 
is opened or is to be opened, must be given to the 
person or persons petitioning for the road,** but the 
town is not interested and in no event liable,*® and, 
if notified, the proceeding as to it will be dismissed.*° 

[§ 80] 5. Actions To Recover Damages Awarded. 
publie road) ]. 


Crater.v. Fritts, 44 N. J. L. 374. 
McCauley v. Dunlap, 4 B. Mon. 
57 


A 814; In re Redstone Tp. Road, 112|SW 890. (Ky.) x 

Pa. 183, 5 A 383; In re Plumcreek Tp. [c] Award held sufficient.—Carter 30. Necessity for notice see supra 
Road, 110 Pa. 544, 1 A 431; In re Boy-| v. Bates, (Ark.) 249 SW 355. § 74. 

er’s Road, 37 Pa. 257; Neeld’s Road [d] Evidence. held sufficient to 31. In re Redstone Tp. Road, 112 
Case, 1 Pa. 353; Re Shawhan, 4 Pa.| sustain finding that damages did not} Pa. 183, 5 A 383; In re Plumcreek Tp. 
Cas. 181, 7 A 97; In re Lower Towa-| exceed twenty-five dollars.—Houston | Road, 110 Pa. 544, 1 A 431; In re Boy- 


mensing Tp. Private Road, 25 Pa. Co. 
305; In re Union Tp. Private Road, 20. 
14° Pa. Co, 436; In re Harbaugh’s Bi; 
Road, 8 Pa. Co. 671; In re Union Tp. 
Private Road, 7 Kulp (Pa.) 245; In re 


Mon. (Ky.) 57; 


v. Hanby, 149 Ark. 486, 232 SW 930. 
See cases supra note 19. 
Moore v. Bentley, 198 Ky. 346, 
248 SW 890; McCauley v. Dunlap, 4 B. 
Jones v. Barclay, 2 32. 


er’s Road, 37 Pa. 257; In re Neeld’s 
Road, 1 Pa. 353; In re Harbaugh’s 
Road, 8 Pa. Co. 671; In re Union Tp. 
Private Road, 7 Kulp (Pa.) 245. 

In re Redstone Tp. Road, 112 


Plymouth Borough Road, 5 Kulp| J. J. Marsh. (Ky.) 73. i Pa. 183, 5 A 383; In re Lower Towa- 
CPa, UL: [a] Charge to jury as to addition-| mensing Tp. Private Road, 25 Pa. Co. 

“The law abhors all ex parte pro-|al fencing.—If it does not appear that] 305; In re Union Tp. Private Road, 
ceedings without notice, J \. To|a jury, in a proceeding to establish a/14 Pa. Co. 4386; .In re Harbaugh’s 


take a man’s property and assess his 


private road, was properly charged by 


Road, 8 Pa. Co. 671; In re Union Tp. 


damages without notice of it, is re- 
pugnant to every principle of justice, 
and such a proceeding is utterly void.’ 
In re Neeld’s Road, 1 Pa. 353, 355. 

17. In re Harbaugh’s Road, 8 Pa. 
Co. 671. : 

18. In eminent domain proceedings 
generally see Eminent Domain §§ 186— 
268. 

19. Debusk v. Riley, 154 Tenn. 381, 
289 SW 493. And see supra § 70. 

[a] In Porto Rico, under Civ. Code 
§ 571, if the servitude established is 
permanent and continuous, indemnity 
must include the value of the land 
‘taken and the amount of damages 
caused the servient estate; otherwise 
the indemnity will include only dam- 
ages caused by the encumbrance. Nin 


the sheriff, when executing a writ of 
ad quo damnum, to take into consid- 


eration the additional fencing, it is 
error. JONES” Ven Barciay, 206d. ad. 
Marsh. (Ky.) 73. : 

22. Moore v. Bentley, 198 Ky. 346, 
248 SW 890. 

23. In re Private Road, 1 Ashm. 
Qa ag: 


24. See supra § 71. 

25. Kidder vy. Oxford, 116 Mass. 
165. 

26. In eminent domain proceedings 
generally see Eminent Domain § 253. 

27. Martin v. Morgan, 188 Ky. 122, 
221 SW 523 [appr Broadway Coal Min. 
Co. v. Smith, 136 Ky. 725, 125 SW 157, 
26 LRANS 565 (an analagous decision 
in a proceeding to condemn land fora 


Private Road, 7 Kulp (Pa.) 245. 

33. In re Lower Towamensing Tp. 
Private Road, 25 Pa. Co. 305. 

84. In re Private Road, 1 Ashm. 
(Pa.) 417. 

35. See statutory provisions. 

[a] Revision by board of super- 
visors.—Unless the statute so directs, 


|an assessment of damages, on the lay- 


ing out of a private road, is not sub- 
ject to the revision or correction by 
the board of supervisors. Craig vy. 
Orange County, 10 Wend. (N. Y.) 585. 
36. Goodwin v. Merrill, 48 Me. 282. 
37. Jewell v. Holderness, 41 N. H. 


38. Jewell v. Holderness, supra. 
39. Jewell v. Holderness, supra. 
, 40. Jewell v. Holderness, supra. 
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The owner of land taken for a private road may re- 
cover the damages assessed by an action of assump- 
sit;*? and it is no objection to the maintenance of 
the action that the statute under which the, road 
was established is unconstitutional, since, by bring- 
ing the action for damages awarded him, the land- 
owner adopts the statute and removes all obstacles 
to its operation.?? 
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Defense. Where damages have been awarded to 
the owner of land for the opening of a private road, 
the person for whose benefit it was opened, and who 
is lable for the damages, cannot defend an action 
by the owner therefor on the ground that the latter 
has assigned his claim, particularly where the ac- 
tion is for the benefit of the assignee.* 


VI. PLEADING AN EVIDENCE OF EXISTENCE 


[§ 81] The use of a private road is not acquired 
as a private right and should not be pleaded as a 
private right of way.t4 It should be pleaded in the 
same manner as the right to use a public road is 
pleaded.*° And an averment of the fact that the 


locus in quo was part of the private road will be 
sufficient.** If the particular mode in which a pri- 
vate road was laid out is pleaded, it must be proved 
as pleaded.** 


VII. MAINTENANCE AND REPAIR 


[§ 82] A. In General. The statutory duty im- 
posed on the person or persons for whose benefit a 
private road is opened to keep it in repair*® must 
be complied with;*® and such a person cannot take 
advantage of his own default to avoid any obstrue- 
tion which he should have removed;°° but it has 
been held that he is not bound to keep in repair 
that part of the road which runs through his own 
land, for the benefit of those who may have acquired 
a prescriptive right to use it.>! Sometimes statutes 
authorizing private roads provide that they shall 
not become public highways in the sense that, they 
must be kept in repair at the expense of the public; °? 
but even where the -statute is silent on the subject, 
no obligation rests on the public to keep the road in 
repair.°? It has been held, however, that, where 
the statute under which a private road is laid ont 


speaks of it as a public highway, the duty is cast 
upon the public to keep it in a suitable state of re- 
pair.°? A statute providing that a town board “may” 
expend road and bridge funds in the care and im- 
provement of cartways is not merely permissive, 
but imposes a duty in that respect to the extent the 
public interest requires.*® 

[§ 83] B. Gates.°° Statutes authorizing private 
roads, subject to gates, may impose the duty of the 
erection and maintenance of such gates on the per- 
son at whose instanee and for whose benefit the 
road is established.?* 

[§ 84] C. Fences. Unless the cost of fencing has 
been assessed as damages,®® the duty to fence a pri- 
vate road devolves upon the person for whose ae- 
commodation it was laid out.°® 


: VIII. OBSTRUCTIONS 


[§ 85] A. In General. If a private road of a giv- 
en width is ordered to be laid out, the building of 
his fences, by the owner of the land, so as not to 
leave the road of the specified width in the elear, 
constitutes an obstruction.°° So an owner of land 
abutting upon a private way has no right. to use the 
half of the way adjacent to his premises for any 


road®? ovr to ineumber it with lumber, stone, iron, 
and other things in great quantities. 63 And the 
construction of a log slide on the road by the party 
on whose application it has been laid out is not a 
proper use of the road.®4 

[§ 86] B. Of Inchoate Right to Road. In Geor- 
gia,®® when a road has been used as a private way 


purpose incompatible with its reasonably free use 
He has no right to build sheds on the 


as a way.° 


41. Baker v. Braman, 6 Hill (N. 
Y.) 47, 49, 40 AmD 387. See generally 
AWssumpsit, Action of 5.C. Ji. p 1378: 

“Tt is clearly settled that an award 
or assessment of a sum to be paid 
by one to another, pursuant to a pub- 
lic or private act of parliament, forms 
the subject of an action of assunip- 
sit.’ Baker v. Braman, supra. 

42. Baker v. Braman, supra. 

43. Fernald v. Palmer, 83 Me. 244, 


22 A 467. 
44. Perrine v. Farr, 22 N. J. L. 356. 
45. Perrine v. Farr, supra. 
46. Perrine v. Farr, supra. 
47. Perrine v. Farr, supra. 


48. See statutory provisions. 


49. Ala.—Cleckler v. Morrow, 150 
Ala. 524, 48 S 784. 
Ga.—Kirkland y. Pitman, 122 Ga. 


256, 50 SE 117. 

Ida.—Latah County v. Hasfurther, 
NAST dasa lO Soaks 43.0. 

Pa.—Miller’s Case, 9 Serge. & R. 35; 
Christner’s Pet., 4 Pa. Dist. & Co. 71. 

Ss. G.—Singleton vy. Roads Comrs., 
ese Cavl.: 526. 

[a] Private road laid out on 
pbridge.—The order, establishing a pri- 
vate road on the bridge of another 
person should provide that applicant 
shall maintain and keep the bridge in 
repair so long as he alone uses it, 
and if used by the owner and appli- 


for one year, 


cant in common, to be maintained and 
kept in repair at the common expense. 
In re Clowes’ Road, 31 Pa. 
50. Kirkland v. Pitman, 122 Ga. 
256-75 0.55) ab1.7. 5 
on Puryear v. Clements, 53 Ga. 
52. See Latah County v. Hasfur- 


ther, 12 Ida. 797, 88 P 433. 

53. Baker v. Dedham, 16 Gray 
(Mass.) 393. 

54. Brown v. Brown, 50 N. H. 538; 
Proctor v. Andover, 42 N. H. 348; 


Metcalf v. Bingham, 3 N. H. 459. 

55. Carlson v. Elmo Tp., 141 Minn. 
240, 169 NW 805. 
er On pent road see Pent Roads § 

57. See Proctor v. Andover, 42 N. 
FE S62 (COMpy Sits Lae o- E30. 

58. See supra § 75. 

59. Wrede v. Grothe, 183 Iowa 
60, 166 NW 686; Fleming v. Ramsey, 
46 Pa. 252. 

60. Herrick v. Stover, 5 Wend. (N. 
Y.) 580 (the landowner cannot build 
what is known as a Virginia fence, 
placing the center on the exterior 
lines of the road with the angles pro- 
jecting into the road). 

61. Manchester v. Hodge, 75 N. H. 
166, 71 A 864. 

62. Manchester v. Hodge, supra. 


the owner of the land through which 
the road ran,®® or his tenant,°? cannot close or ob- 


63. Manchester v. Hodge, supra. 
uae Proctor ve Gampbellp 6, Paseo: 

65. See Civ. Code (1910) § 819; 
and also §§ 8U8, 813, 824, 825. 

66. Dodson v. Scarborough, 110 
Wa. a 35 SE 291; Barnes v. Holcomb, 
35: Ga. A. 713, 134 SH 6285 Bord vy. 
Waters, 27 Ga. A. 88, 107 SE 351. 

{a] Considerations on which stat- 
ute based.—‘‘When a way once be- 
gins to be traveled by the people of 
a neighborhood, they adjust them- 
selves thereto. Land is bought, farms 
are Opened, and houses are built on 
the faith that such property can be 
reached over the existing road. The 
longer the owner remains inactive 
the greater will be the inconven- 
ience.. The code therefore requires 
him to act promptly. It recognizes 
that those who travel over the route 
may acquire an inchoate right be- 
fore they secure a perfect title. So 
that even incomplete and par tial pre- 
scription will prevent the owner from 
obstructing a private way which has 
been used for twelve months, unless 
he first gives thirty days’ notice of 
his intention in writing to the users.” 
Kirkland v. Pitman, 122 Ga. 256, 259, 
DOM SE dele 

67. Dodson vy. Scarborough, 110 Ga. 
4, 35 SE 391 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 86-92] 


struct it without first giving the users of the way 
thirty days’ notice in writing so that they may take 
steps to have it made permanent by filing applica- 
tion to the proper county authorities to have the road 
established as a private way in accordance with oth- 
er statutes of this state providing that this may be 
done,°* and, if he obstructs the way without giving 
the required notice, he will be required to remove 
it in proper proceedings therefor.°® Nevertheless, 
the fact that a private way has been used for as 
much as one year does not establish a way by pre- 
seription,?® nor does it prevent the owner of land 
from closing such way,’! but only requires him to 
give thirty days’ notice in writing to the common 
users for the purpose mentioned.*? 

[§ 87] C. Remedies for Obstruction—1. Removal 
by Party Aggrieved. An obstruction placed in a pri- 
vate way may constitute a nuisance that may be re- 
moved by any person having a right to use the way.*? 
But where a road is laid out as a strictly private 
road and not for the use of the public, obstructions 
placed in the road by the owner of the land over 
which it is laid out cannot lawfully be removed by 
one haying no right to use the road.*# 

[§ 88] 2. Actions—a. Right To Maintain. A 
party on whose application a private road was laid 
out has a cause of action against one who obstructs 
it.7* An abutter having a right to reasonably con- 
venient points of connection with the road has an 
actionable right against another abutter who im- 
pedes his use of such points.*® 

[§ 89] b. Actions for Damages. For an encroach- 
ment of a private road an action at law to recover 
the damages sustained is maintainable by the person 
at whose instance and for whose benefit such road 
was established;‘7 but. it has been held that he 
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must show some damage suffered by him different in 
kind and degree from that suffered by the public 
generally.** It is no defense to an action for a sub- 
stantial encroachment that plaintiff was not thereby 
interrupted in the use of the road;*® but it is a 
good defense that defendant yielded his assent, ex- 
pressly or impliedly, to the encroachment.*° 

[§ 90] ¢. Suits for Injunctions1—(1) In General. 
As in the case of ways created by grant or pre- 
seription,*? injunction to restrain the obstruction of 
private roads is a proper remedy where an action at 
law would not furnish an adequate remedy,*? or 
where the obstruction would work special and pecul- 
lar injury to the party asking for the injunction,** 
or where there is express statutory ge for 
this remedy.®® 

[§ 91] (2) Procedure. General rales’ govern the 
proceedings for injunctive relief of this kind. 

In Georgia a petitioner for the removal of obstrue- 
tions on a road used for one year’? must recover 
on the case made by him, if at all.88 The petition 
need only deseribe the road with reasonable cer- 
tainty,®® and not with the particularity demanded in 
a proceeding to establish a private road.?® While 
an applicant may base his right to relief on the stat- 
ute relative to prescriptive ways,®! or on the stat- 
ute requiring the landowner to give thirty days’ no-- 
tice before obstructing a way used for one year,®? 
and the order should show upon which elaim ap- 
plicant relied,®* the court will not order the remov- 
al of obstructions on the ground that the way had 
been in use for more than one year without giving 
thirty days’ notice prescribed by statute.°* The bur- 
den to show that the notice required by the statute 
was given is on him whose duty it was to give it.?® 


IX. USE FOR TRAVEL 


[§ 92] As elsewhere shown, private roads, except 
where laid out under constitutional provisions au- 
thorizing the condemnation of private property for 


68. Dodson v. Scarborough, su- 


69. See infra § 90 


70. Neal v. Neal, 122 Ga. 804, 50| 114. 


to overcome a preceding wrongful 
act on the part of defendant. 
ing v. Corcoran, 112 Mo. A. 645, 87 SW 
(2) Where successive efforts of 


a private use, are public roads in the sense that they 
are open to all who see fit to use them,®® and it is 
immaterial that the road is subject to gates and 


eral demurrer. Barnes v. Holcomb, 
35 Ga. A. 713, 134 SE 628. (3) A pe- 
tition to remove obstructions is not 
defective for failure to allege that 
the land through which the road ran 


Down- 


71. Neal v. Neal, supra. 

72. Neal vy. Neal, supra. 

73. See Basements § 244. 
Highways §§ 380, 38 

74 Drake v. Rogers, Eel SHUN AK) 


See also 


75. Herrick v. Stover, 5 Wend. (N. 
Y.) 580; Proctor v. Campbell, 6 Pa. 
Coz 531: 

76. Downing v. Corcoran, 112 Mo. 
A. 645, 87 SW 114. 

77. Herrick v. Stover, 5 Wend. (N. 
BY) S02 

78. Galloway v. Hodge, (S. C.) 150 


SE 767. See also Nuisances § 442 et 
seq. 

79. Herrick v. Stover, 5 Wend. (N. 
WES) EK) 


80. Herrick v. Stover, supra. 

81. Mandatory injunctions: 
Generally see Injunctions § 5. 

To compel removal of buildings or 
obstructions on lands of another 
see Injunctions § 195. 

82. See Easements § 255. 

83. Downing v. Corcoran, 112 Mo. 
A. 645; 87 SW 1145. Manchester v. 
Hodge, 75 N. H. 166, 71 A 864; Proc- 
tor v. Campbell, 6 Pa. Co. 531. 

[a] Injunction is proper (1) where 
the obstruction complained of con- 
sists not of a single accomplished 
act, but a series of acts continued 
through a space of time, each of the 
acts constituting a new obstructive 
measure which plaintiff would make 


plaintiff to obtain access to the road 
have been obstructed by defendant, 
the- fact that the obstructions have 
actually been erected does not render 
it improper to restrain defendant 
from obstructing the road so as to 
interfere with plaintiff's access there- 
to. Downing v. Corcoran, supra. 

{b] Log slide on road.—Proctor v. 
Campbell, 6 Pa. Co.-531. 

84. Bent v. Trimboli, 61 W. Va. 
509, 56 SE 881. 

85. Kirkland v. Pitman, 122 Ga. 
256, 50 SE 117; Word v. Waters, 27 
Ga. A. 183, 107 SE Ts dil. 

86. See Injunctions §§ 454-661. 
See also Easements § 258 et seq. 

87. See supra § 86. 

88. Nugent v. Watkins, 129 Ga. 
382, 58 SE 888. 

89. Barnes v. Holcomb, 35 Ga. A. 
713, 134 SE 628. 

90. Barnes v. Holcomb, supra. 

[a] Description is sufficient (1) 
if it serves to identify an existing 
way across which an obstruction has 
been placed. Brennan v. Brooks, 131 
Ga. 94, 61 SE 1035; Kirkland v. Pit- 
man, 122 Ga, 256-50 SH 117.’ (2) If, 
in addition to such description, it al- 
leges that the road has been used by 
applicant of a private way for as 
much as a year and that the owner of 
the land over which it passes has ob- 
structed or closed it without first giv- 
ing thirty days’ notice in writing, it 
will be sufficient as against a gen- 


| Ga. 382, 58 SE 888; Gardner v. 


was improved as required by statute, 
where it shows on its face that the 
way had been given by the landown- 
er, and it appeared from the evidence 
that at least a part of the road ran 
through fields. Kirkland v. Pitman, 
supra. 

91. See Hasements § 255. 

92. See supra § 86. 

93. Ford v. Waters, 27 Ga. A. 83, 
107 (SH 351. 

94. Fraley v. 
62 SH 527; 


Nabors, 1381 Ga. 457, 
Nugent v. Watkins, 129 
Swann, 
114 Ga. 304, 40 SE 371 [dist Powell v. 
Amoss, 85 Ga. 273, 11 SH 598 (on 
the ground that, in that case, it ap- 
peared that applicant based her right 
to have the obstructions removed, not 
only upon prescription and an alleged 
right by purchase, but also upon the 
ground that “under the facts the de- 
fendant had no right/to close the road 
without giving her notice, so that she 
might proceed to make it a private 
way, if it were not already one’’)]. 

95. Powell v. Amoss, supra. 

96. See supra § 1. 

[a] Special mode of use.—In the 
location of a private road laid out by 
public authority and accepted by the 
town, a description of it as a “‘bridle 
way’ does not confine the right of 
way to a special mode of use or toa 
particular class of animals. Flagg v. 
Flagg, 16 Gray (Mass.) 175. 
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bars,®? or that it is merely a cul de sac.°® Being 
thus considered as a public road, it necessarily fol- 
lows that the owner of the land through which the 
road is laid out cannot maintain an action of tres- 
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pass against any person using it;®® and the fact 
that the road was invalid by reason of some defect 
in the proceedings leading to its laying out does not 
affect this rule.t 


X. INJURIES FROM DEFECTS? 


[§ 93] If the duty is imposed on a town to keep 
a private road in repair it will be lable for special 
damages caused by its failure to make suitable re- 
pairs.* Nor is there any such distinction between 
private roads with gates or bars, and those without, 
as to justify a different rule as to the liability for 


want of repair, where, in both cases, they are termed 
highways in the statute. The objection that a por- 
tion of a road was laid out at a greater width than 
that prayed for in the petition cannot be urged by 
the town in a suit for injuries caused by its failure 
to keep the road in repair.® 


XI. ALTERATION, VACATION, AND EXTINGUISHMENT 


[§ 94] A. Alteration. Under a statute authoriz- 
ing an application by a person interested to alter a 
private road,® the owner of the land over which the 
road passes is clearly entitled to petition for such 
alteration.’ If the statute authorizing the proceed- 
ing requires the petitioner therein to put the new 
road in as good condition as the old, such provision 
does not apply where the road, as first located, has 
never been opened.® 

[§ 95] B. Vacation—1. Power To Vacate. The 
power of the legislature to establish private roads, 
if the same be necessary, carries with it, as a neces- 
sary incident, the power to provide for the vacation 
of such roads, when they shall have become no long- 
er necessary; and when such provision has been 
made,?° the road laid out by publie authority may 
be discontinued by it without the consent or against 
the will of the person upon whose petition it was 

originally established. 
~  [§ 96] 2. Grounds. The grounds for, or cireum- 
stances under, which a private road may be vacated 
or discontinued is usually a matter of special statu- 
tory regulation.!? 

[§ 97] 3. Proceedings. Advertisement. The 
township in which the road proposed to be vacated 
lies must be named in the advertisement required 

97. Brown v. Brown, 50 N. H. 538; 


Proctor v. Andover, 42 N. H. 348; Van 
Blarcom vy. Frike, 29 N. J. L. 516. See 


93 SW 64; 
Comrs., 
Flagg, 


Denham v. Bristol County 
108 Mass. 
16 Gray (Mass.) 175. 


by statute, that all concerned may know with cer- 
tainty the location of the road. 

Petition. Under a statute providing that the peti- 
tion to vacate a private road must set forth in a clear 
and distinct manner the situation and circumstances 
of such road, or of .the part thereof, which appli- 
cants may desire to have vacated,++ a petition for 
the vacation of the entire road, presented under such 
a statute, need not specify the portions of the road 
to be vacated,+® nor the particular reasons why the 
vacation of such portions is desired.1® 

Return of surveyors. An omission of the survey- 
ors to state in their return the township in which 
the road proposed to be vacated lies is fatal, where 
the township controls the appointment of the sur- 
veyors.?* 

Review. In reviewing by appeal proceedings for 
the vacation of a road only the regularity of the 
proceedings can be considered;'® but the proceed- 
ing will be vacated if it appears that the require- 
ments of the statute necessary to give jurisdiction 
have not been strictly followed.1® If a eourt rule 
provides that no viewer shall be entertained by, or at 
the expense of, any person interested, a proceeding 
for the vacation will be set aside where the viewers 
are entertained by a party of record,?° although his 
v. Chandler, 269 Mo. 589, 595, 192 SW 
Flage v.| 94. (2) The private road will not 


be vacated where the use of the new 
road is inconvenient. 


202; 


also Pent Roads 48 C. J. p 798. 

[a] Although bars have been kept 
up in place of swinging gates across 
a private road for thirty or forty 
years, by the owner of the land 
through which the road passes, with- 
out complaint on the part of those 
using the road, no presumption will 
’ be thereby created that the right of 
use of the road has ceased. Van Blar- 
com v. Frike, 29 N. J. L. 516. 

98. Danforth v. Durell, 8 Allen 
(Mass.) 242. 

99. Brown v. Brown, 50 N. H. 5388; 
‘Metcalf v. Bingham, 3 N. H. 459. 

1. Brown v. Brown, 50 N. H. 538, 
554. 

“TOne] having occasion to use a 
road apparently established accord- 
ing to law, because so situated in the 
view of the public as to suggest no 
question of its legality, must be re- 
quired to examine into the validity of 
the laying out of the road before he 
may venture upon it.” Brown v. 
Brown, supra. 

2. Toc invitee caused by obstruc- 
tions placed in private way see Neg- 
ligence § 281. F 

8. Proctor v. Andover, 42 N. H. 


4. Proctor v. Andover, supra. 

5. Proctor v. Andover, supra. 

6. See statutory provisions. 

7 Ryker v. McElroy, 28 Ind. 179. 
8. Ryker v. McElroy, supra. 

9. In re Stuber’s Road, 28 Pa. 199. 
10. See statutory provisions. 

11. Pippin v. May, 78 Ark. 18, 20, 


“They [the roads] do not become 
attached to his [petitioner’s] land, or 
a part of his property as a way that 
is strictly private may be owned, but, 
on the contrary, they:are established 
for the use of the public as well as 
petitioner, and may be discontinued 
or changed when the public interests 
require it.”” Pippin v. May, supra. 

12. See statutory provisions. 

[a] In Minnesota cartways are in- 
cluded within “town roads,’ as de- 
clared by Gen. St. [1913] § 2488 subd 
3, and the authority to vacate the 
same is found in the general au- 
thority granted by that statute to 
town boards to lay out, vacate, or dis- 
continue town roads. Carlson v. Elmo 
Tp., 141 Minn. 240, 169 NW 805. 

[b] In Missouri (1) it is provided 
by statute that “if, at any time, aft- 
er a private road has been opened 
under the provisions of this article, 
a public road shall be opened so as 
to give to the owners and occupants 
of such tract or lot of land, as is con- 
templated by this article, convenient 
and practical access thereto from a 
public road, without crossing the 
lands of others it shall be law- 
ful for the county court to vacate 
such private road in the manner here- 
inafter provided.” Under the stat- 
ute two things must be shown to au- 
thorize an order vacating a private 
road: First, that a public road has 
been established to which defendant 
has access; second, that such access 
is convenient and practical. Reading 


Reading v. 
Chandler, supra. 

_ (ce] In North Carolina, by statute, 
it is good ground for the vacation of 
a private road, on the petition of the 
owner of the land over which it pass- 
es, that the person at whose instance 
it was laid out has another conven- 
ient way over the land of a third per- 


sa Plimmons v. Frisby, 60 N. C. 
0. 
[ad] In Pennsylvania the statutory 


ground for the vacation of a private 
road is that it is “useless, inconven- 
ient and burdensome.’ In re Glen- 
field Borough Road, 5 Pa. Super. 222. 

13. ‘State v. Allen, 11-N. J. L. 103. 

14. See statutory provisions. 

15. In re Glenfield Borough Road, 
5 Pas Sper. 222: 

16. In re Glenfield Borough Road, 
supra. 

17%. State v. Allen? TIN, J.-B 1035 

18. In re Glenfield Borough Road, 
5 Pa: Super. 222. 

{al Sufficiency of petition.—On ap- 
peal to proceedings affecting a private 
road the court can only consider the 
sufficiency of the petition. In re Glen- 
field Borough Road, 5 Pa. Super. 222. 

19. State v. Allen, 11 N. J: L. 113 
(where the proceedings were set aside 
because neither the advertisement re- 
quired by the statute nor the return 
of the surveyors stated the township 
in which the road proposed to be va- 
cated lies). 

20. In re Heidelberg Tp. Road, 1 
Paicowe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


oye 

§ 
interest in the vacation or continuance of the road 
is doubtful.?1 

[§ 98] C. Extinguishment. There is a conflict of 
authority as to whether unity in title and posses- 
sion of all the land oceupied by a private road, 


which was laid out by public authority, operates to 
discontinue it, some courts holding that, where the 


le > oy 
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petitioner who has procured a private road to be laid 
out over the lands of another has acquired title to 
the servient tenement, the right to the road is ex- 
tinguished not only as to him, but as to all other 
persons,”* and other courts holding that the right to 
use the road can be extinguished only by the action 
of the proper public authority.23 


XII. PENALTIES?* 


_[§ 99] A. For Failure To Open Road. In an ac- 
tion to recover the penalty imposed for failure to 
open a private road,?* the taking of an appeal and 
the giving of a supersedeas bond so far prevents 
the judgment from becoming a final one that no ac- 
tion for a penalty will lie until final judgment has 
' been rendered by the appellate court;?° and after a 
judgment of the circuit court ordering the opening 
has been affirmed by the supreme court and its 
mandate sent down to the circuit court, the court 
should fix a time within which the road is to be 
opened ;** and, until such time is fixed by an order 
of court, the successful plaintiff cannot recover from 
the derelict landowner the prescribed penalty.?§ 
Failure to open the road within the time fixed by the 
judgment will not authorize the imposition of a 


penalty, where defendant was led honestly to believe © 
that he had a longer time than that fixed by the 


_ judgment within which to open the road, and neither 


he nor his attorney knew differently until after the 
time fixed to open the road had expired.?® 

[§ 100] B. Leaving Open Gate across Road. To 
maintain an action for a statutory penalty against a 
person using a private road for leaving open a swing- 
ing gate placed across it by the owner of the land,?° 
plaintiff must prove that the way in question is a 
private road, laid out or made such in the manner 
prescribed by statute.?t It is no defense to an ac- 
tion for the statutory penalty that defendant had a 
private way where the private road in question was 
laid out.*? 


XIII. CRIMINAL OFFENSES 


[§ 101] It has been held that the obstruction of 
a private road cannot be a public nuisance,?? and 
hence is not indictable as such.*4 Under a statute 
making it a public nuisance to obstruct or encroach 
upon the public highways, private ways, ete., an in- 
dictment charging defendant with obstructing a “pri- 
vate highway” charges no offense.*® Where the 
statute makes it a criminal offense maliciously to. in- 
jure a private road laid out by authority of law, an 
indictment which fails to allege facts showing that 


such road was so laid out, and which does not even 
contain a direct allegation to that effect, is fatally 
defective.2® An indictment for breaking down a 
gate across a private road established according to 
law is sufficient if it is in the words of the statute.37 
Where the crime charged is the breaking down of a 
gate across a private road located according to law, 
it is a matter of defense that the road was not locat- 
ed according to law, and is therefore not a private 
road in law.?§ 


*PRIVATE SALE.1 
PRIVATE SCHOOL? 
PRIVATE SEAL.* 
PRIVATE SEWER.+* 
PRIVATE STATUTE.® 


21. In re Heidelberg Tp. Road, su- 


cause in its origin it was laid out for 


PRIVATE SWITCH.® 
PRIVATE TRACK.’ 
PRIVATE TRUST.$ 
PRIVATE USE.?® 


va. 
y 22. Jacocks v. Newby, 49 N. C. 266, 
269. 
“Tf, after the cart or wagon-way 
was thus opened, he-should, by any 
means, acquire the title to the servi- 
ent lands, his right to use the way, 
under the statute, would merge in 
his superior right of using his own 
land as he _ pleased. Such would 
undoubtedly be the case if he had ac- 
quired the right of way by grant, or 
prescription, (3 Cruise Dig. Tit. Ways, 
sec. 24; Whalley v. Tompson, 1 B. & 
P. 371, 126 Reprint 959) and we can 
see nothing in the policy of the stat- 
ute to prevent the application of the 
same well-known principle to a right 
of way acquired under its provisions. 
If so, the right of the public, which 
was merely incidental to his, would 
be lost with it.” Jacocks v. Newby, 
supra. 

23. hlage” v.. “Mlagsy 16 
(Mass.) 175, 180. 

“Tt is a mistake to suppose 
that a private way laid out under St. 
1786, c. 67, § 1, creates a right or 
easement which is personal in its 
nature and appurtenant to land, so 
that it may be extinguished by unity 
of seisin and title. It is a private 
way, only as distinguished from a 
highway or common road, and be- 
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the accommodation and benefit of in- 
dividuals. But when laid out and 
established, it becomes a way or ease- 
ment in its nature public, which any 
one having occasion may use and en- 
joy until it is lawfully discontinued.” 
Flagg v. Flagg, supra. 

24. Penalty generally see Penal- 
ties § 1 et seq. 

25. Mo. Rev. St. (1909) § 10454 
(providing that the owner of land con- 
demned as a private road of neces- 
sity shall be required, by the judg- 
ment of condemnation, to open the 
road within a specified time, and to 
pay to the persons in whose favor the 
judgment was rendered a designated 
sum per day as a penalty for each 
day that the road remains unopened). 

26. Fitzmaurice v. Turney, 256 Mo. 
181, 165 SW 307. 


27. Fitzmaurice v. Turney, supra. 
28. Fitzmaurice v. Turney, supra. 
29. Sullivan v. Kirkpatrick, 171 


Mo. A. 238, 156 SW 492. — 
30. See statutory provisions. 
Allen v. Stevens, 29 N. J. L. 


32. Allen v. Stevens, supra. 

Bsn Siate Randall. 3o2zeSarC. la. 
110, 47 AmD 548. ; 

As private nuisance see Nuisances 


§ 233. 
84 State v. Randall, 32 8. Cc. L. 


ee AmD 548. Compare Nuisances 
ton 


35. Gilbert v. Peo., 121 Ill. A. 423, 
425 (‘the statute makes it an 
offense to obstruct public highways 
and private ways, not private high- 
ways. A private highway is unknown 
to the laws of this state’’). 

36. Terr. v. Richardson, 8 Ariz. 
336, 76 P 456. 

37. State v. Combs, 120 N. C. 607, 
27 SE 380. 

{a] Location of road.—Such an 
indictment sufficiently locates the 
road by a description of it. as “run- . 
ning through the land of H., begin- 
ning near the house of” defendant, 
‘in B. township and running in an 
eastern direction through the lands of 
said H. for the distance of about one- 
half mile,” although it does not state 
its eastern terminus or whether it 
runs through a public road. State v. 
Combs, 120 N: Cz 607, 27 SH 30. 

38. State v. Combs, supra. 

1. See Private § 26. 

2. See Schools and School 
tricts (35 Cyc 812). 

3. See Private § 27. 

4. See Private § 28. 

5. See Statutes [36 Cyc 1190]. 

6. See Private § 30. 

7. See Private § 31. 

8. See Trusts [39 Cyc 32]. 

9. As ground for exercise of pow- 


Dis- 


and phrases). 
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PRIVATE WAR.'° 
PRIVATE WATERS.'! 
PRIVATE WAY.!” 
PRIVATE WHARF.'!3 
PRIVATE WRONG.'* 


PRIVATIO PRASUPPONIT HABITUM.!5 

PRIVATIS PACTIONIBUS NON DUBIUM EST 
NON LAEDI JUS CATERORUM.'* 

PRIVATORUM CONVENTIO JURI PUBLICO 


NON DEROGAT.27 
PRIVATUM.'® 


PRIVATUM COMMODUM PUBLICO CEDIT.'® 
PRIVATUM INCOMMODUM PUBLICO BONO 


PENSATUR.?° 


PRIVATE WAR—PRIVILEGE 


sion, or exemption granted to some one.?! 


PRIVIES.*? 


PRIVILEGE.?* 


prehensive term.*+4 


[§ 1] A. In General. A com- 
As used in its broad and com- 


monly accepted sense, an advantage;”° an option;*° 


a peculiar advantage ;*7 
vantage;** a peculiar benefit, favor, or advantage ;*° 


a peculiar benefit or ad- 


a personal benefit or favor;*° a private or personal 


favor enjoyed.*! 
only the idea of permission—a permissive use.3? 


Standing alone the word carries 


In 


connection ‘with the context, it may mean a particu- 


lar and peculiar bénefit, or advantage,?* enjoyed by 
a person, company, or class, beyond the common ad- 


vantage of other citizens;** some peculiar right or 


PRIVELEGIO. In Spanish law, a favor, conces- 


er of eminent domain see Eminent 
Domain §§ 34-74. 

10. See Private § 32. 

1l. See Waters [40 Cyc 553 text 
and note 15]. See also Navigable 
Waters §§ 1-18. 


12. See Private § 33. 

13. See Wharves [40 Cyc 894 note 
3]. 

14. See Private § 34. 

15. A maxim meaning “A depriva- 


tion presupposes a possession.” Bou- 
vier L. D. [cit 2 Rolle 419, 81 Reprint 
890]. 

16. A maxim meaning ‘‘There is no 
doubt that the rights of others cannot 
be prejudiced by private agreement.” 


Peloubet Leg. Max. [cit Dig. pp 2, 
Ly coals 
17. A maxim meaning “The agree- 


ment of private individuals does not 
derogate from the _ public right 
flaw]. Black L. D: [cit—Dig. pp’ 50, 
17, 45,1; 9 Coke 141b, 77 Reprint 938; 
Broom Leg. Max.]. 


{a] Applied in Butler Engine, etc., 
Co. v. Butler, 238 Pa. 180, 184, 85 A 
Late: 

18. See Jus 35 C. J. p 428 note 68 
{q]}. 

19. A maxim meaning ‘Private 


goods yield to public.” Morgan Leg. 
Max. [cit Jenkins Cent.]. 

[a] Applied in York v. Jeffreys, 
182 N. C. 452, 109 SE 80, 82. 

20. A maxim meaning ‘Private in- 
convenience is made up for by public 
benefit.” Burrill L. D. [cit Jenkins 
Cent. p 85 case 65; Broom Leg. Max.]. 

[a] Applied in Orr v. Quimby, 
54 N. He. 590, 598; York v. Jeffreys, 
182 N. C. 452, 109 SE 80, 82; Daniels 
v. Homer, 139 N.C: 219, 51 SE 992, 
HOM, 3 LRANS. 997: 

21. Escriche Diccionario. 
Privilege post. 


See 


22. See Privity post; Privy post. 

23. See Licenses § 2. And see 
eross references under Preference 
ante; Priority ante. 


Privilege or privileges: 

Absolute see Libel and Slander § 204. 

As commodity see Commodity 12 C. J. 
Dios: 

Banking see Banking Privileges 6 C. 
Je ELLs se 

Bill of see Bill of Privilege 7 C. J. p 
1181. 

Coal see Coal Privileges 11 C. J. p 
935 


Franchise as see Franchises §§ 1, 3. 

Grants of by municipality see Munic- 
ipal Corporations §§ 8779-3781. 

In market and market places see Mu- 
nicipal Corporations § 505. 

In the civil law see Liens § 4. 

Mill see Mills § 4. 

Mining see Mines and Minerals § 114 
et seq. 


Attorney see Attorney and Client 
§§ 99-102. 

Bridge tax see Bridges §§ 36-39. 

Coverture see Husband and Wife §§ 
321-423. 

Exemption from: 
Draft or conscription see Army 

and Navy § 28. 


Of :—Continued 
Exemption from :—Continued 
Jury duty see Grand Juries § 30; 
Juries §§ 197-200. 
Judge see Judges §§ 18, 19. 
Jurors on void dire examination see 
Juries § 436. 
Justice of peace see Justices of the 
Peace § 24. i 
Newspapers to comment and criti- 
cize see Libel and Slander §§ 281-— 
294. 

Toll road company see Toll Roads 
[38 Cye 368]. 

Or immunities and class legislation 
generally see Constitutional Law 
§§ 824-873. 

Qualified see Libel and Slander §§ 
205-222. 

Right to practice. law as see Attorney 
and Client § 11. 

Special see Special Privilege [36 Cyc 
523]. 

24 See cases infra notes 25-31. 

[a] “Power” distinguished.—In- 
ternational Trust Co. v. American L. 
& T. Co., 62 Minn. 501, 503, 65 NW 78, 
632 [quot State v. New York L. Ins. 
Com wT Arik Sa 4 tS SVG Sail, BSuioe 
Northwestern Trust Co. v. Bradbury, 
112 Minn. 76, 127 NW 386, 388]. 

25. Sacramento Orphanage, ete. v. 
Chambers;-25 Cally Aw 586, 144. P-3T7, 
319; Moore v. Fletcher, 16 Me. 63, 65, 
33 AmD 6383; Lawyers’ Tax Cases, 8 
Heisk. (Tenn.) 565, 649. 


26. See Option 46 C. J. p 1123 
note 57. 
27. Imperial D. [quot Winnipeg 


wv. Barrett, 5 Cartwr. Cas. (Can.) 32, 
91] Webster D. [quot Terr. v. 
Stokes, 2 N. M. 161, 170]; Van Valken- 
burg v. Brown, 438 Cal. 438, 49, 13 AmR 
136; Sacramento Orphanage, etc. v. 
Chambers, 25 Cal. A. 536, 144 P 317, 
319; Douglass v. Stephens, 1 Del. Ch. 
465, 476; Matter of Hopper, 73 Misc. 
B69 wise INS 730. 

28. North River Steam Boat Co. v. 
Divine ston, EopiwiGN we) 0 Use 
[quot Hammond y. Fulton, 220 N. Y. 
Sele. LS) IND 9937 999s AnneasloLie 
Nahe Yale 

29. Standard D. [quot Leather- 
wood v. Hill, 10 Ariz. 243, 89 P. 521, 
523; Cope v. Flannery, 70 Cal. A. 738, 
234 P 845, 849]. 


30. Burrill L. D. [quot Ex p. Levy, 
43 Ark. 42, 54, 51 AmR 550]. 
31. Imperial D. [quot Winnipeg v. 


Barrett,,6 Cartwr. Cas.) (Gant) 32, 9] 

32. Saltsburg Colliery Col Vv. 
Trucks Coal Min. Co., 278 Pa. 447, 123 
A 409, 411. 

[a] As granting easement or fee. 
—(1) In a lease providing that the 
tenant of the leased premises should 
have ‘‘the privilege of using the well 
. . . ‘9n the lot next south so long 
as they remain,” there is no neces- 
sary implication that they should re- 
main. Basserman v. Trinity Church 
Soc.; 39 “Conn 137) 138: (CDM bevagenar 
agreement of partition providing that 
one of the parties thereto should have 
“the ‘privilege’ of a road”’ through the 
premises of the other party, to enable 
him to reach a certain road, it was 


held that the use of the word “privi- 
lege’ in connection with the word 
“him” did not establish a personal 
privilege merely, but was an ease- 
ment connected with the land. Kar- 
muller v. Krotz, 18 Iowa 352, 358. 
(3) In a deed conveying a parcel of 
land bounded upon one side by the 
shore of the sea at high-water mark, 
and containing an additional clause, 
‘“ineluding all the privilege of the 
shore to low water mark,” it was held 
that the fee in the land between high- 
and low-water mark passes to the 
grantee. Dillingham v. Roberts, 75 
Me. 469, 471, 46 AmR 419. (4) A 
deed conveying a certain piece of land 
on. which a sawmill now stands, to- 
gether with the mill thereon situate, 
with the privilege of occupying land 
in front of such mill and below it, 
sufficient for a timber yard adjacent 
to such sawmill, by the use of the 
words “privilege of occupying”? mere- 
ly grant an easement in the land in 
front of the: mill, and does not con- 
vey the fee. “Cross v. Pike, 59 Vt. 324, 
326, 10 A 526. 


33. Lawyers’ Tax Cases, 8 Heisk- 
(Tenn.) 565, 649. 
384 Black L. D. [quot Guthrie 


Daily Leader v. Cameron, 3 Okl. 677, 
689, 41 P 6385]; Sacramento Orphan- 
age, etc. v. Chambers, 25 Cal. A. 536, 
144 P 317, 319; State v. Cantwell, 142 
N. C. 604, 614, 55 SEH 820, 8 LRANS 
498, 9 AnnCas 141 [quot State v. Gros- 
nickle, 189 Wis. 17, 206 NW 895, 896]. 

[a] Contract exemption of street 
railway from paving obligations not 
a privilege.—Rochester R. Co. v., 
Rochester, 205 U..S. 236, 27 SCt 469, 
472, 51 L. ed. 784. 

{b] Exemption from jury duty, a 
privilege that may be revoked.—State 
v. Cantwell, 142 N. C. 604, 55 SE 820, 
821, 8 LRANS 498, 9 AnnCas 141. 

[ec] Heirship is not a “privilege” 
(1) being a legal right, regulated by 
law, to be enjoyed subject to the con- 
ditions prescribed by statute. Winke 
v. Olson, 164 Wis. 427, 160 NW. 164, 
GHG Compare Martin v. Long, 53 
Nebr. 694, 696, 74 NW 43 (where, in 
articles of adoption, words providing 
that the child should have “equal 
rights, privileges, and immunities of 
children born in lawful wedlock” 
were held to include the right of in- 
heritance). (2) “The right to inherit 
may be declared a privilege.’ Ogilvie 
v. Hailey, 141 Tenn. 392, 397, 210 Sw 
645. See State v. Alston, 94 Tenn. 
674, 30 SW 750, 751, 28 LRA 178. 

[d] “Ownership is not a privilege 
conferred by government, but is one 
of the rights which governments 
were organized to protect.”  Thormp- 
son _v. Kreutzer, 112,-Miss. 165, 167, 
72 S 891. Compare Dabbs v. State, 
39 Ark. 353, 357, 48 AmR 275 (declar- 
ing the term “privilege,” as used in 
the law providing that no person 
shall be disseized of his liberty or 
privileges except by the law of the 
land, no doubt includes the right to 
acquire, hold, and dispose of prop- 
erty, both real and personal). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


favor granted by law contrary to the general rule;?5 
the enjoyment of some desirable right;*® special 
enjoyment of a good;** an exemption from some 
general burden, obligation, or duty;?® an exemp- 
tion from some evil or burden;?® an exemption from 
some duty, burden, or attendance*® with which cer- 
tain persons are indulged,?! from a supposition of 
the law that their public duties or services, or the of- 
fices in which they are engaged, are such as require 
all their time and care, and that, therefore, without 
this indulgence, those duties could not be performed 
to that advantage which the public good demands ;*? 
an exemption of a person or elass of persons from 
the operation of any law;*® an exemption of a pri- 


{e] Right to be appointed to of- 
fice not a privilege.—Thurber vy. 
Duckworth, 165 Iowa 685, 147 NW 
158, 161. 


[f] Right to hold office not a privi- 
lege.—Shaw v. Marshalltown, 131 
Iowa 128, 104 NW 1121, 1123, 10 LRA 
NS 825, 9 AnnCas 1039. See State v. 
Sargent, 145 Iowa 298, 124 NW 339, 
842, 1389 AmSR 439, 27 LRANS 719. 

{g] Right to vote for officials is 
not a privilege but a mere political 
right, conferred by the state alone 
upon such equal conditions as it 
deems wise. Gardner v. Ray, 154 Ky. 
DOO edoneis VVE WATS UTS Abs 
; {h] Taking of game or fish is not 

a right, but a privilege, which may 
be restricted, prohibited, or condi- 
tioned, as the lawmaking power may 


see fit. State v. Pulos, 64 Or. 92, 129 
Peesa £30. 
[i] Use cf automobiles for pleas- 


ure a privilege.—Ogilvie v. Hailey, 
141 Tenn. 392, 210 SW 645, 647. 

35. Burrill L. D. [quot Ex p. Levy, 
43 Ark. 42, 54, 51 AmR 550]. 

36. Imperial D. [quot Winnipeg v. 
Barrett, 5 Cartwr. Cas. (Can.) 32, 91]. 

37. Webster D. [quot Terr. v. 
Stokes, 2 N. M. 161, 170]; Wisener v. 
Burrell, 28 Okl. 546, 118 P 999, 1001, 
34 LRANS 755, AnnCasi912D 356; 
Lawyers’ Tax Cases, 8 Heisk. (Tenn.) 
565, 649. 

38. Burrill L. D. [quot Ex p. Levy, 
AgmeAtKe A254. (bd “Aamir 55013 onas 
v. State, 3 Heisk. (Tenn.) 287, 306. 
See Schmeider v. Maughan, (Wis.) 
237 NW. 294, 295. 

39. Imperial D. [quot Winnipeg v. 
Barrett, 5 Cartwr. Cas. (Can.) 32, 91]; 
Webster D. [quot Louisville, etc., R. 
Co. v. Gaines, 3 Fed. 266, 278, 2 Flipp. 
621; Terr. v. Stokes, 2 N. M. 161, 170; 
Wisener v. Burrell, 28 Okl. 546, 118 P 
999, 1001, 34 LRANS 755, AnnCas 
‘1912D 356; Lawyers’ Tax Cases, 8 
Heisk. (Tenn.) 565, 649. 

40.) Jacob 1s ADS auot errs: Vv: 
Stokes, 2 N. M. 161, 164]. 

fa] Immunity or exemption from 
taxation.—Peo. v. Illinois Cent. R. 
Corme2ne ll, 2206 112 2N EY 700;2706: 

41. Winnipeg v. Barrett, 5 Cartwr. 
Gas (Gan. 32, 91 bquotiBacon Ajpr:]. 

[a] “Includes in its ordinary. defi- 
nition an exemption from such burth- 
ens as others are subjected to, as the 
privilege of being exempt from ar- 
rest, or from taxation.” State v. 
Betts, 24 N. J.J. 555,557. [quot State 
v. Yturria, 109 Tex. 220, 227, 204 SW 
Sloe Tae LOLS Ry LOO u. 

[b] Where exemption from taxa- 
tion in a railroad charter is made as 
a privilege only, it may be revoked at 
any time. Com..v. Chesapeake, etc., 
R. Co., 27 Gratt. (68 Va.) 344, 346. 

405 Black. La BD. auot- State -v. 
Cantwell, 142 N. C. 604, 614, 55 SE 
820, 8 LRANS 498]. 

43. Century D. [quot Com. v. Hen- 
derson, 172° Pa, 135, 138, 33, A368]. 

fa] Thus the right of debtor or 
widow to exemption is a personal 


privilege. Com. v. Henderson, 172 Pa. 
135. 1388, 33 A 368. 
Aa ee SACOD, ls Dee LOUOt. Rerrn av. 
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Stokes, 2 N. M. 161, 169]. 

45. State v. Cantwell, 142 N. Cc. 
604, 614, 55 SE 820, 8 LRANS 498, 9 
AnnCas 141 [quot State v. Grosnickle, 
189 Wis. 17, 206 NW 895, 896]. 

[a] It is exceptional or extraordl- 
nary exemption. State v. Cantwell, 
142 N. C. 604, 614, 55 SE 820, 8 LRA 
NS 498. 

46. Van Valkenburg v. Brown, 43 
Cal. 48, 49, 13 AmR 136; Sacramento 
Orphanage, ete. v. Chambers, 25 Cal. 
A. 5386, 144 P 317, 319; Douglass v. 
Stephens, 1 Del. Ch. 465, 476. 

47. Webster D. [quot Terr. v. 
Stokes, 2 N. M. 161, 170]. See British 
Columbia Electric R. Co. v. Cromp- 
bonjeaom Cantisowes e232 .81( 7 Ann@as 
1038. Sée also Franchises § 3. 

[a] “As applied to a corporation, 
it is ordinarily used as synonymous 
with ‘franchise,’ and means a special 
privilege conferred by the _ state, 
which does not belong to citizens gen- 
erally of common right, and which 
cannot be enjoyed or exercised with- 
out legislative authority.” Interna- 
tional Trust Co. v. American L. & T. 
Co., 62 Minn. 501, 503, 65 NW 78, 632 
[quot State v. New York L. Ins. Co., 
119 Ark. 314, 171 SW 871, 873, 173 SW 
1099; Northwestern ‘Trust Co. v. 
Bradbury, 112 Minn. 76, 127 NW 386, 
388] 


{[b] A franchise or license to a 
foreign corporation to do business in 
the state is a privilege. State v. New 
York L. Ins. Co., 119 Ark. 314, 171 SW 
STL, (87-35) 173 SW 1099: 

[ec] As more comprehensive than 
franchise.—‘‘The contention that the 
word ‘privilege’ was used advisedly 
by the legislature aS more compre- 
hensive than ‘franchise,’ and in a 
sense broad enough to comprehend a 
specific claim in respect of public 
property, is not without reason for 
its support. If the word ‘privilege’ 
was employed as synonymous with 
‘franchise,’ its’ use was superfluous.” 
State v. Pittsburg, ete., R. Co., 53 Oh. 
St. 189, 240, 41 NE 205. 

{d] In Public Utility Law, is used 
in the sense of franchise. Calumet 
Serv. Co. v. Chicago, 148 Wis. 334, 135 
NW 181. 


[e] “A franchise to operate a tele- 
phone is a ‘privilege’ to operate a 
‘public business.’ ”’ Lowther Vv. 


Bridgeman, 57 W. Va. 306, 307, 50 SE 
410. 


45." Wepsters WD) ‘fauet.- Terr. yy: 
Stokes, 2 N. M. 161, 170]. 

49. Webster D. [quot Terr. v. 
Stokes, supra]; Wiley v. Parmer, 14 
Ala. 627, 632; Sacramento Orphan- 


age, etc. v. Chambers, 25 Cal. A. 536, 
144 P 317, 319; Moore v. Fletcher, 16 
Me. 63, 65, 33 AmD 633; Campbell v. 
Morris, 3 Harr. & M. (M@.) 535; North 
River Steam Boat Co. v. Livingstone, 
FLOP MUNG Vo)i & COsneoes 

{a] “Privilege” and “immunity” 
are synonymous or nearly so. Van 
Valkenburg v. Brown, 43 Cal. 43, 49, 
13 AmR 136; Sacramento Orphanage, 
ete. v. Chambers, 25 Cal. A. 536, 144 
12 RHE Sele 

“Immunity” see 31 C. J. p 252. 
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vate man or a particular corporation from the rigor 
of the common law;*4 
ordinary exemption ;*° a peculiar exemption,?® fran- 
chise,** right, claim, liberty;4® an immunity;#% an 
immunity held beyond the course of the law;5° a 
peculiar immunity;°! an investiture with special or 
peculiar rights ;°2 
dividual;°* a license or permission upon specified 
terms, to do that which is in general prohibited ;°* 
a license to do anything which is prohibited by the 
general law;°° a particular law or a particular dis- 
position of the law, which grants certain special 
prerogatives to some persons, contrary to the com- 
mon right;°° a power granted to an individual or 


an exceptional or extra- 


a law made in favor of an in- 


50. State v. Cantwell, 142 N. GC. 
604, 614, 55 SE 820, 8 LRANS 498, 9 
AnnCas 141 [quot State v. Grosnickle, 
189 Wis. 17, 206 NW 895, 896]. 

51. Van Valkenburg v. Brown, 43 
Cal. 43, 49, 13 AmR 136; Douglass v. 
Stevens, 1 Del. Ch. 465, 476. 
en Wi Save, Patrick, 754. Media secs. 

53. Crabbe Syn. [quot Louisville, 
etc., R. Co. v. Gaines, 3 Fed. 266, 278, 
2 Elipp, 621]. 

54 Harrison v. Willis, 7 Heisk. 
(Tenn.) 35, 44, 19 AmR 604. See 
Lawyers’ Tax Cases, 8 Heisk. (Tenn.) 
565, 656 (construing a statute impos- 
ing a privilege tax on lawyers). 

[a] Under Arkansas constitution 
(1) containing a similar provision, 
the privileges there contemplated are 
such as cannot be exercised or en- 
joyed by any citizen, or other integral 
part of the whole community, with- 
out the intervention of some statu- 
tory provision granting to, or confer- 
ing upon, one or more individuals, the 
right of doing some particular thing. 
Stevens v. State, 2 Ark. 291, 305, 35 
AmD 72. (2) The word “privileges” 
is not limited by the words “pursuits” 
and “occupations” which follow it in 
the constitution. It is not used in the 
same sense as those wotds, and has 
an entirely different meaning. It is 
not defined by any literary or legal 
lexicographer as synonymous with 
them. State v. New York L. Ins. Co., 
119 Ark. 314, 171 SW 871, 873, 173 SW 
1099. 

{b] Under Tennessee constitution 
(1) providing that “the Legislature 
shall have power to tax merchants, 
peddlers, and ‘privileges’ in such 
manner as they may from time to 
time direct,’ a privilege is whatever 
the legislature choose to declare to be 
a privilege and to tax as such. 
Trentham v. Moore, 111 Tenn. 346, 351, 
76 SW 904; Nashville, etc., Tp. Co. 
v. White, 92 Tenn. 370, 372, 22 SW 75; 
Kurth v. State, 86 Tenn. 134, 136, 5 
SW 593. See Jacksonville v. Ledwith, 
26 Fla. 163, 203, 7S 885, 23 AmSR 558, 
9 LRA 69. (2) A positive prohibi- 
tion tg exercise occupation without 
a license is not essential to make it a 
privilege, the requirement of a license 
carrying with it a prohibition to act 
without it. Dun v. Cullen, 13 Lea 202, 
204. 

[c] Under Tennessee statute the 
test of a privilege is whether a thing 
ean be lawfully done without obtain- 
ing a license to authorize it. Where 
it is a right not open to all, but only 
to such as are empowered by license 
from the proper authority, it is a 
privilege. Robertson v. Heneger, 5 
Sneed 257, 258. 

[d] “A license to operate an auto- 
mobile is merely a privilege.” Huddy 
Automobiles (7th ed) p 81 [quot La 
Plante v. State Bd. of Public Roads, 
47 R. I. 258, 261, 131 A 641). 


55. Wiltse v. State, 8 MHeisk. 
(Tenn.) 544, 547. 
56. Bacon Abr. [quot Winnipeg v. 


Barrett, 5 Cartwr. Cas, (Can) 32, 91]; 
Bouvier L. D. [quot Terr. v. Stokes, 
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corporation to do something, or enjoy some advyan- 
tage, which is not of common right;°* legal power, 
authority, immunity granted by authority ;°8 a pre- 
a right, an immunity, benefit, or ad- 
vantage enjoyed by a person or bedy of persons be- 
yond the common advantages of other individuals ;°° 
a right conferred on some persons to acquire on 
more favorable terms what all other persons might 
acquire on less favorable terms ;° 
joyed by all;°? a right or immunity by way of ex- 
emption from the general law;%* 
munity granted to a person either against or beyond 
the course of the common or general law;°* a right 
or immunity not enjoyed by others or by all;®°® a 
right peculiar to an individual or body;°® a right 
peculiar to the person on whom conferred, not to be 
a right peculiar 
to the person or class of persons on whom it is con- 
ferred, and not possessed by others;®® 


rogative;°® 


exercised by another or others;°* 


PRIVILEGE 


a right not en- 


a right or im- 
of creditors ;*4 


the term “lien. 


a special 


right or power conferred or possessed by one or 


2N.M. 161, 169; Lawyers’ Tax Cases, 
8 Heisk. (Tenn.) 565, 649]. 

[a] In its passive sense it is the 
same prerogative granted. by the 
same particular law. Bouvier L. D. 
[quot Lawyers’ Tax Cases, 8 Heisk. 
(Tenn.) 565, 649]. j 

57. Harrison v. Willis, 7 Heisk. 
(Tenn.) 35, 44, 19 AmR 604. 

[a] Distinguished from “corporate 
right.”—Detroit St. R. Co: v. Guth- 
ard, 51 Mich. 180, 188, 16 NW 328. 


58. a Sea. Patrick, 54 Fed. 338, 
348. 
[a] As authority or right.—As 


used in a statute providing “that the 
county judges of the several counties 
of this State, with like privileges as 
the judges of the circuit courts, of 
this State, may interchange with each 
other, hold court for each other, and 
perform each other’s duties, when 
they find it necessary or convenient, eG 
the term means official right or au- 
thority. Pike v. Chicago, 155 Ill. 656, 
667, 40 NE 567. 

59. Lawyers’ Tax Cases, 8 Heisk. 
(Tenn.) 565, 649. 

“Prerogative” see ante. 

60. Imperial D. [quot Winnipeg v. 
Barrett, 5 Cartwr. Cas. (Can.) 32, any 

61. Schmalz v. Wooley, 56 iN}, le 
Eq. 649, 39 A 539, 541. 

62. Standard D. [quot Leather- 
wood v. Hill, 10 Ariz. 243, 89 P 521, 
523; Cope v. ‘Flannery, 70 Cal. A. 738, 
234 P 845, 849]. 

63. Abbott L. 
etc., R. Co. v. Gaines, 
2 Flipp. 621). 

[a] As covering or including ex- 
emption or immunity from taxation 
where used in clothing corporations 
or companies with certain “privi- 
leges’”’ see Phenix F. & M. Ins. Co. 
wieebennessee, L6l Ui") £74,716 SCt 
471, 472, 40 L. ed. 660; Pickard v. 
East Tennessee, GiGi aks Co., 130 Us"8: 
637, 9 SCt 640, 642, 32 LL. ed, 1051; 
Tennessee v. Whitworth, LL eS. 
29m 139) '6\ (SCt 6455-29" Iu. eds 830 
Morgan V.Liouisiana, 93 U.S..2177; 223° 
23 L. ed. 860 [quot Lake Drummond 
Canal, etc., Co. v. Com., 103 Va. 337, 
49 SE 506, 509, 68 LRA 92]; Hum- 
phrey v. Peques, 16 Wall. (U. S.) 244, 
247, 21 L. ed. 326; Whitman College 
vy. Berryman, 156 Fed. 112, 121; Ten- 
nessee v. Whitworth, 22 Fed. 75, 83; 
Nashville, etc., R. Com: Com., 97 
Ky. 162, 30 sw 200, 201, 17 KyL 28; 
Kentucky Cent.’R. Co. v. Comin Cimieovn 
661, 10 SW 269, 270, 10 KyL 706; 
Natchez, etc., R. Co. v. Lambert, 70 
Miss. 779, 13 S 33, 35; State Bd. of 
Assessors v. Morris, etc., R. Co., 49 
Nid. Wa 193, 7A 826, 829; State” v. 
Betts, 24 N. J. L. 555, 557; Wilming- 
tons etc... CO. Vs AlSbrook, 1 LOSNe GC: 
437, 14 SE 1007; State v. Mercantile 


D. [quot Louisville, 
3 Fed. 266, 278, 


Bank, 95 Tenn. 212, 31 SW 989; Nash- 
ville, ete., Turnp: Co. ‘v. White, 92 
Tenn. 370, 22 SW 75; State v. Nash- 
Wille MelG:, gure) © On, 
583, 592; Nashville, etc., 
Hodges, 7 Lea (Tenn.) 663: 
v. Gaines, 9 Baxt. (Tenn.) 546, 549. 
[b] Where exemption from taxa- 
tion in railroad charter granted by the 
state is made as a “privilege” only, it 
may be revoked at any time. Com. 
v. Chesapeake, Pane Re Cope2T) Gratt. 
6 


(68 Va.) 344, 3 

64. Dike v. State, 38 Minn. 366, 
368, 38 NW 95. 

65. Webster D. [quot Louisville, 


etc., R. Co. v. Gaines, 3 Fed. 266, 278, 
2 Flipp. 621; Winnipeg v. Barrett, 5 
CartwrerCas.. (Can)! 32, 911; -North 
River Sleamboat Co. v. Livingston, 1 
Hopk., CNY.) 149; 2038. ofatft 3- Cow. 
713, 9 Wheel. Cr. 483, and quot Ham- 
mond sv. Fulton, 2208INe eYigos U,aelelo 
NIB) 5998, 10999). AnnOaslol7 C= Petits 
Lawyers’ Tax Cases, 8 Heisk. (Tenn.) 
565, 649. 

66. Burrili L. D. [quot Ex-p. Levy, 
43 Ark. 42, 54, 51 AmR 550]; Sacra- 
mento Orphanage, etc. v. Chambers, 
25. Cal. Ay 536) 144 P 317) Siok Ripley 
v. Knight, 123 Mass. 515, 519; Ham- 
mond v. Fulton, 220 N. Y. 337, 115 NE 
998, 999, AnnCasl917C. 1U87;, Lonas 
v. State, 3 Heisk. (Tenn.) 287, 306. 

[a] As meaning official right or 
authority.—Pike v. Chicago, 155 Ill. 
656, 40 NE 567, 569. 

67. Brenham v. Water Co., 67 Tex. 
542, 552, 4 SW 1438. 

[a] 
ing of the term as used ina city or- 
dinance granting to a water company 
the privilege of supplying the city 
and the inhabitants thereof with wa- 
ter for a period of twenty-five years. 
It was not used in the technical sense 
in which it is used in the civil law, 
or even under the common law, where 
used in the sense of priority. Bren- 
ham v. Water Co., 67 Tex. 542, 552, 4 


SW 143. 
68. International Trust Co. v. 
American L. & T. Co., 62 Minn. 501, 


508, 65 NW 78, 682 [quot State v. 
New York L. Ins. Co., 119 Ark. 314, 
171 SW 871, 878; Northwestern Trust 
Cov.ve Bradbury, 222 “Minn 76, 127 
NW 386, 388]. 

69. Cope v. Flannery, 70 Cal. A. 
738, 2284 P 845, 849. D 
[quot Leather- 


70. Standard D. 
wood vy. Hill, 10 Ariz. 248, 89 P 521, 
523]. 

Ti. Lionas "vs State, 3 Heisk. 


(Tenn.) 287; 306. 

[a] Public privileges.—In a con- 
stitution providing that ‘all freemen 
when they form a social compact are 
equal, and that no man or set of men 
are entitled to exclusive separate 
public emoluments or privileges from 
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Such was held to be the mean-. 
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more individuals,®® in derogation of the general 
right;7° special rights belonging to the individual 
or class, and not to the mass;*! also, the exercise of 
an occupation or business whieh requires a license 
from some proper authority, designated by a general 
law, and not open to all, or any, without such li- 
cense;** whatever business, pursuit, occupation, or 
vocation affecting the public that the legislature 
chooses to declare and tax as such. 

In Roman law, a right of priority of satisfaction 
out of the proceeds of the thing in a concurrence 


Something conferred upon an in- 


dividual by a private law, and hence some pecular 
benefit or advantage, some right or immunity not 
enjoyed by the world at large.*® 

In the civil law, a term practically equivalent to 
T6 

[§ 2] B. Phrases. The term is often used in con- 
junction with the word “right.”77 


the community, but in consideration 
of public service,” the word “priv- 
ileges’”’ means a public privilege and 
not the exercise or enjoyment of a 
special privilege. Com. v. Whipps, 
80 Ky. 269, 274. 

72. Pullman Southern Car Co. v. 
Nolan, 22 Fed. 276, 279; State v. 
Louisville, etc., R. Co., 139 Tenn. 406, 
201 SW 738, 739; Blaufield v. State, 
103>/Tennt? 5935597, 53° SW 1090! Dun 
v. Cullen, 13 Lea (Tenn.) 202, 204; 
Jenkins vy. Ewin, 8 Heisk. (Tenn.) 
456, 475; State v. Schlier, 3 Heisk. 
(Tenn.) 281; Columbia v. Guest, 3 
Head (Tenn.) 413, 414; Phillips v. 
Lewis, 3 Tenn. Cas. 230, 242. 

[a] The essential element of the 
definition is occupation and business, 
not the ownership simply of property, 
or its possession or keeping. Phillips 
v. Lewis, 3 Tenn. Cas. 230, 242. 

{[b] Such definition was in effect 
adopted by the Tennessee constitu- 
tion of 1870 and must be understood 
as having been used in that sense. 
State v. Louisville, ete., R. Co., 139 
Tenn. 406, 201 SW 788, 739. 

73. H. G. Hill Co. v. Whitice, 149 
Tenn. 168, 258 SW 407, 408> 

“The term privilege embraces any 
and all occupations that the Legisla- 
ture may in its discretion choose to 
declare a privilege and tax as such.” 
Seven Springs Water Co. v. Kennedy, 


Le Tenn. 1, 5, 299 SW 792, 56 ALR 
[a]) A single act may be declared 


a privilege. Seven Springs Water Co. 
us Kennedy, 156 Tenn. 1, 299 SW 792, 
56 ALR 496. See Ogilvie Vv. Hai- 

ae 141 Tenn. 392, 210 SW 645, 647. 

74. The Nestor, 18 F. Cas. No. 10,- 
L2G opel Surin. vise 

75. Lawyers’ Tax Cases, 8 Heisk. 
(Tenn.) 565, 649. See Louisville, ete., 
Ri Conve Gaines, 3 Fed. 266, 278, 3 
Flipp. 621. 

76. See Liens § 4. 
legium post. 
ee. ihe See Right [34 Cyc 1763 note 

“While the term ‘privilege’ is often 
used as Synonymous with the term 
TeSht,! it Js not an accurate use of 
the term.’ State v. Grosnickle, 189 
Wis. 17, 59, 206 NW 895 (disting ruish- 
ing the terms). See Schmeider Nie 
Maughan, (Wis.) 227 NW 294, 295. 

[a] “Rights” and “privileges” 
compared.—(1) “It may be conceded 
that to one accustomed to legal nice- 
ty in the choice of words there is a 


See also Privi- 


distinct difference in definition be- 
tween ‘privilege’ and ‘right’; nev- 
ertheless, the two words are com- 


monly used interchangeably as synon- 
ymous, not only amongst laymen, but 
by lawyers, and, indeed, not infre- 
quently, it must be admitted, even in 
judicial opinions.”” Tantum v. Keller, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


Privilege tax.78 


licenses are required.8® The 


privileges 


ileges,”’+ “ 


95 N. J. Eq. 466, 467, 123 A 299. (2) 
The words “privileges” and “rights” 
when used in statutes are sometimes 
synonymous. Hammond vy. Fulton, 
220 N. Y. 337, 115. NE 998, 999, Ann 
Cas1917C 137; Peo. v. Hayden, 133 N. 
Y. 198, 201, 30 NE 970. 

[b] In a deed containing the 
clause ‘excepting and reserving to 
the said party of the first part and 
to his heirs and assigns forever, the 
right and privilege of taking water 
from the ditch or raceway,” etc., the 
right and privilege mentioned as re- 
served are used as synonymous terms. 
Smith vy. Cornell Univ., 21 Misc. 220, 
221, 225, 45 NYS 640. 
been “Tax” see Taxation [37 Cyc 
79. Foster, etc., Co. v. Graham, 154 
Tenn. 412, 421, 285 SW 570, 47 ALR 
971; Bank of Commerce, ete., Co. v. 
Senter, 149 Tenn. 569, 260 SW 144, 147. 
See Internal Revenue §§ 123-170. 

[a] “Privilege tax.”—St. Louis v. 
Western Union Tel. Co., 148 U. S. 92, 
13 SCt 485, 487, 97 L. ed. 380; Ala- 
bama Tract. Co. v. Selma Trust, etc., 
Banikupic to CAlanw209 LOL. Oks D20:, 
State v. Handlin, 100 Ark. 175, 139 SW 
1112, 1113; Middendorf v. Goodale, 
202s Kaye ub 85 209s VV. De, 025 Com. Vv. 
Louisville Gas Co., 135 Ky. 324, 122 
SW 164, 165; In re Detroit, etc., Ferry 
Co., 232 Mich. 574, 205 NW 102, 103; 
Raymond vy. Holm, 165 Minn. 215, 206 
NW 166, 167; Pittsburg Life, etc., Co. 

v. Young, 172 N. C. 470, 90 SE 568, 
571; State v. Louisville, etc., R. Co., 
139 Tenn. 406, 201 SW 7388, 739; Knox 
v. Emerson, 123 Tenn. 409, 131 SW 
‘972, 973; Northwestern Mut. L. Ins. 
Co. v. State, 163 Wis. 484, 155 NW 609, 
611, 158 NW 328. 

[b] “In lieu of all other privilege 
taxes.’—Camden F. Ins. Assoc. Vv. 
Haston, 153 Tenn. 675, 690, 284 SW 
905. 

{[c] Right to receive and expend 
tax levied as a power and a privilege 
see Vanceburg, etc., Turnp. Road Co. 


v. Chesapeake, etc., R. Co., 280 Fed. 
482, 485. 
s0. Adams v. Colonial, etc., Mortg. 


Co., 82 Miss. 263, 34 S 482, 524, 100 
AmSR 633, 17 LRANS 138. 

81. Gulf, etc., R. Co. v. Hewes, 183 
Tie S66 cemSC.c 126, 180, 46° Lied 86. 
Contra State v. Panhandle Oil Co., 
147 Miss. 663, 670, 112 S 584. 


go.) 'See Hspecial (21. CC.) J.-p: 896 
note 19. 

83. See Exclusive 23 C. J. p 275 
note 64. 


“Exclusive and separate privilege” 
see Exclusive 23 C. J. p 275 note 65. 
“Exclusive privilege, immunity, or 
franchise” see Exclusive 23 C. J. p 
275 note 66. : 
“Exclusive rights and privileges” 
see Exclusive 23 C. J. p 275 note 68. 
84. See Full 27 C. J. p 924 note 79. 


Priv An excise tax;7® a tax on cer- 
tain kinds of business for the carrying on of which 
United States su- 
preme court holds it to be a tax on property.®} 
Other phrases: “Especial privilege,’’? “exclusive 
privilege,”** “full and free privilege,”®+ “grants, 
and franchises,”8°' “inspection  privi- 
lege,”*® “personal privilege,”’*? “privilege of doing 
business,”8* “privilege of marrying again,”®® “priv- 
ilege of preémption,”®® “privilege of reshipping,’®! 
“privilege of the shores,”®? “privilege of transit,”’®? 
“privileges and appurtenances,”®4 “privileges of a 
road,” “privileges or facilities,”°* “privileges . . . 
rights, and advantages,”®? “privilege to confirm 
more,”’®* “privilege water right,”®® “rights and priv- 
rights, powers, privileges and franchis- 
es,”? “sale, grant, mortgage, hypothec, privilege, or 
incumbrance,”’* “separate public emoluments or priv- 
ileges,”* “sole privilege of grinding grain,”® “spe- 
cial privilege,”® “temporary privilege,’ “terms and 


23 Mo. 230, 231; 


PRIVILEGE—PRIVITY 


9 bb 
lege, 


clergy.?° 
PRIVITY.?? 


85. Peo. v. Illinois Cent. R. Co., 273 
Ill. 220, 112 NE 700, 706. 

86. Ehrman v. Ehrman, [1896] 2 
Ch. 826, 827. 
Poe See Personal § 24 text and note 


88. Southeastern Express Co. v. 
renee 186 N. C. 668, 120 SE 475, 
Wri Ex p. State, 210 Ala. 9, 10, 97 S 

90. Buxton v. Traver, 67 Cal. 171, 7 
P 450, 451. 

“Preémption” see ante. 

91. Broadwell v. Butler, 4 F. Cas. 
No. 1,910, 6 McLean 296, Newb. 171; 
Dunseth v. Wade, 3 Ill. 285, 288; Carr 
v. The Michigan, 27 Mo. 196, 197, 72 
AmD 257; Sturgess v. The Columbus, 
Little v. Semple, 8 
Mo. 99, 101, 40 AmD 123; White- 
sides v. Russell, 8 Watts & S. (Pa.) 


, 48, 
Knight, 123 Mass. 
HLOm Ose 


93. Chicago, etc., R. Co. v. Board 
Of. Ri, Comtsi et) Ss D3 95,0199 INIW) 
453, 454, 

94. Smith v. Moodus Water Power 
Co..w35, Conn: 3892) 40e Vy nHathorny Vv. 
Stinson, 10 Me. 224, 234, 25 AmD 228; 
Daniéls v. Citizens’ Sav. Inst., 127 
Mass. 534, 5385; In .re Southern New 
England R. Co., (R. I.) 94 A 8538, 854; 
Olney v. Fenner, 2 R. I. 211, 216, 57 


Ripley v. 


AmD 711; Kenyon vy. Nichols, 1 R. 
I. 411, 414. 
[a] Unnecessary to insert “priv- 


ileges” in a deed to pass.a water 
right, which is appurtenant to the 
mill and is passed by the word “ap- 
purtenances.” Pickering v. Stapler, 
beSere, & Ry Cea) slo eL09)"9 | Ana): 


336. 
ss Closs v. Ferguson, 24 OntWN 
199, .200. 

Valley R. 


96. Loomis v. Lehigh 
Conrl47 App, Div. 195, “lo2 IN Yow 38; 
141. 


White v. Williams, [1922] 1 K. 
LRA CR CASS 

98. Cohen y. M. Lurie Woolen Co., 
2320 N. Yo 1112) 01383 NE S870, 37d. 

99. U.S. v: Comet Oil, etc., Co., 187 
Fed. 674, 684, 685; Shawmut Mfg. Co. 
vy. Benton, 123 Me. 121, 122 A 49, 52. 

1. Regina Public School v. Grat- 
ton Separate School, 7 Sask. L. 451, 
18 DomLR 571, 29 WestLR 221, 399, 6 
WestWkly 1088, 7 WestWkly 7. 

[a] “Rights and privileges as to 
party wall.”—Roche vy. Allan, 23 Ont. 
L. 300, 307, 2 OntWN 787, 913, 18 Ont 
WR 749. 

2. British Columbia Electric R. 
Co:.v. Crompton, -438-Can. S. C. 1, 22, 
17 AnnCas 1038. 

8. Rex v. McDevitt, 22 Ont. L. 490, 
492, 2 OntWN 396, 17 OntWR 864, 
17 CanCrCas 331. 

4 Peck v. Critchlow, 8 Miss. 243, 


247, 


cret, in reliance on secrecy.1> 

PRIVILEGE TAX,16 

PRIVILEGIUM.'? In modern civil law, in its 
general sense, every peculiar right or favor grant- 
ed by the law, contrary to the common rule.!§ Also, 
a species of lien or’ claim upon an article of prop- 
erty, not dependent upon possession, but continuing 
until either satisfied or released.?9 

PRIVILEGIUM CLERICALE. The benefit of 
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conditions, rights and privileges,” “water privi- 
with the privilege (of renewing or extend- 
ing a lease) ;”° also, “with the same privilege.”?* 

PRIVILEGED.?2 
debts or claims, entitled to preference.13 

Privileged communication.14 A 
communicated in confidence, 


In the civil law, as applied to” 


communication 
privately indorsed, se- 


3 


*PRIVILY. Privately or secretly.?1 
[§ 1] A. In General. 
has been said that there is no definition of the term 


Although it 


5S. Hartwell v. Mutual L. Ins. Co., 
50 Hun 497, 508, 3 NYS 452. 

6. Ex p. Douglass, 1 Utah 108, 111. 
See Dike v. State, 38 Minn. 366, 38 
NW 95. 

7. Bates v. Holbrook, 171 N. Y. 460, 
64 NE 181, 183. 

Be Govin v. Chicago, 132 Fed. 848, 

oO. 


9. See Water [40 Cyc 537 note 14]. 

[a] ‘*‘Water privilege of the lot.” 
—Wilson v. Sinclair, 8 N. B. 3438, 344. 

10. Willis v. Weeks, 129 Iowa 525, 
105 NW 1012, 1014; Miller v. Albany 
Lodge No. 206 F. & A. M., 168 Ky. 755, 
182 SW, 936, 937; Gensler v. Nicholas, 
151 Mich. 529, 115 NW 458, 460, 14 
AnnCas 452; Tischner v. Rutledge, 35 
Wash. 285, 77 P 388. . 

11. Campagnie pour WL’Eclairage 
au Gaz vy. Compagnie des Pouvoirs 
Hydrauliques, 25 Can, S. C. 168,, 175. 

12. See Privilege ante. 

Privileged: 


From arrest see Arrest § 7; False 
Imprisonment § 16. 
Matter see Discovery, §§ 41, 98, 99, 


138-142; Libel and Slander §§ 204— 

222; Witnesses [40 Cyc 2352]. 

13. Nettles Grocery Co. v. Fred- 
erick, L672 Lay s59) LL OS S256 gezoss 
See Liens § 4. 

[a] “Privileged creditor.”—Ott v. 
His Creditors, 127 La. 827, 54 S 44. 

14 See Agency § 702; Libel and 
Slander §§ 203-260; Witnesses [40 
Cyc 2352 et seq]. 

15. Webster D. [quot State v. Kidd, 
89 Iowa 54, 62, 56 NW 263]. 


16. See Privilege ante. 
Lee See Liens § 4 text and notes 


18. Black L. .D: [cit Mackeldy 
Rom. L. § 197]. See Imperial Hydro- 
pathic Hotel Co. v. Hampson, 23 Ch. 
D. 1, 11 (‘it is a very different thing 
to pass a general rule applicable to 
every one who comes within it, and 
to pass a resolution against a partic- 
ular individual, which would be a 
privilegium and not a law’’). 

19. Black L. D. [cit 2. Parsons 
Mar. L. p 561] (such is the lien, rec- 
ognized by modern maritime law, of 
seamen upon the ship for their wa- 
ges). See also Privilege § 1. 

20. Black L.' D. 

“Benefit of clergy” 
Law § 3067. i 

21. Webster D. [quot Coombes y. 
Thomas, 57 Tex. 321, 322]. 

“Privately” see ante. 

Privy examination of married wo- 
man see Acknowledgments §§ 147, 
148. 

22. Privity: ~ ° 
Abatement and Revival §§ 445-447 

(who may or must revive or con- 

tinue suits), §§ 478-503 (against 

whom suits may or must be revived 
or continued). 


see Criminal 


OE 
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that ean be applied to all cases,?’ 
most generally defined,?* and, as it has been said, in 


Accounts and Accounting § 16 (priv- 
ity as element in common-law ac- 
tion of account). 

Adverse Possession §§ 66-110 (right 
to tack successive adverse posses- 
sions), § 335 note 78 (color of title, 
purported conveyance to one with 
whom claimant is in privity to oper- 
ate as). 

Appeal and Error § 479 (right of priv- 
ies to ‘prosecute writ of error or to 
appeal). 

Attachment § 512 (conclusiveness of 
return). 

Cancellation of Instruments §§ 124, 
125 (persons entitled to). 

Contracts §§ 808-820 (who may en- 
force), §§ 821-825 (against whom 
enforceable). 

Covenant, Action of § 20 (privity as 
element). 

Covenants § 85 (covenant running 
with land, privity of estate as ele- 
ment in action upon). 

Deeds § 384 (persons entitled to bene- 
fit of), § 385 (persons bound by), 
§§ 386-388 (conditions personal or 
running with the land). 


Divorce §§ 208-212 (connivance as 
defense), §§ 213-217 (collusion as 
defense). 


Easements § 68 (right to tack succes- 
sive adverse possessions). 

Hjectment § 97 (using another’s name 
as lessor or plaintiff). 

Equity § 63 (relief against mistake 
of fact, right of privy to), § 878 
(application to open decree or for 
rehearing, parties to), § 891 (bill oF 
review, who may maintain), § 92 


(bill to impeach decree, who ae 
maintain). 
Estoppel § 24 (by record), §§ 104- 


108 (by deed), §§ 183-198 (in pais). 
Evidence § 198 (self-serving declara- 
tion of predecessor in title, inad- 
missible by privy), §§ 410-432 (ad- 
mission by privy), § 514 (former 


evidence admissible because of 
privity). 
Executors and Administrators §§ 


2225-2228 (judgment, persons es- 
topped and entitled,to urge estop- 
pel by), § 2683 (ancillary and domi- 
ciliary representatives, as to privi- 
ty between). 

Fraud § 117 (mo right to sue for in 
stranger to transaction). 

Garnishment §§ 50, 120, 208 (privity 
between defendant and garnishee). 

Guaranty § 181 (judgment against 
principal). 

Injunctions § 845 (persons in privity 
with parties enjoined). 

Interpleader § 18 (privity between 
claimants as element of right to). 

Judgments §§ 557-563 (amending, re- 
viewing, opening, and vacating judg- 
ments, parties to proceedings for), 
§§ 831-833 (collateral attack), §§ 
1165, 1431-1462 (res judicata), § 
1607 (foreign judgment, who may 
take advantage of). 

Landlord and Tenant § 62 (assign- 
ment or subletting, restrictions 
against, persons entitled to assert), 
§§ 130-139 (option to extend or re- 
new lease, persons bound by or en- 
titled to), §§ 190-192 (option to 
purchase or sell fee, persons bound 
by or entitled to), § 486 notes 90- 
99 (restrictive covenant as to other 
property of lessor, persons bound 
by or entitled to enforce), § 488 
notes 29-32 (covenant running with 
land, privity of estate as element), 
§ 544 (grantee of reversion and ten- 
ant, rights and liabilities between), 
§§ 565-613 (title of landlord, estop- 
pel of tenant to deny), §§ 614-626 
(adverse possession against land- 
lord by tenant and persons holding 
under him)5.'§ 696° notess.75, 176 
(quiet enjoyment, covenant for, 
assignee aS bound by and enti- 
tled to enforce), § 730 (mode of 
use, provisions in lease as to, effect 
of as to assignees of lease, subten- 


PRIVITY 


“privity,” as 


ants, and grantees of reversion), § 

754 notes 89, 90 (taxes, covenant 

by lessee to pay, right of trans- 

feree of reversion to enforce), § 761 

(taxes and assessments, covenant 

by lessee to pay, persons bound by), 

§ 765 note 54 (water rates, liability 

of assignee of lease for), §§ 775, 

776 (repair, covenant to, by and 

against whom enforceable), § 805 

(insure, covenant to, by and against 

whom enforceable), § 817 note 11 

(improvements, covenant by tenant 

to make, assignee bound by), § 856 

note 75 (improvements, covenant 

by landlord to make, enforceable by 

assignee of lease), §§ 1205-1219 

(rent, persons entitled to), §§ 1220- 

1247 (rent, persons liable for), 

1760 (reénter, persons entitled to), 

§§ 1818-1828 (dispossession pro- 

ceedings, persons by or against 

whom action may be brought). 

Limitations of Actions §§ 27, 33 (bar 
available to privy). 

Lis Pendens §§ 91-107 (persons af- 
fected by). 

Mechanics’ Liens § 73 (consent of 
owner, necessity of), §§ 153-178 
(persons entitled to when not con- 
tracting directly with owner). 

Mines and Minerals § 652 note 58 (dis- 
charge of assignor of lease from 
obligations), § 653 (obligations be- 
tween lessor and assignee of lease). 

Money Received §§ 18-24 (privity as 
element in action for). 

Negligence § 22 (privity as element 
in action for). 

oe §§ 293-298 (right to substi- 
ut 

Patents § 286 note 40 (validity of 
patent, estoppel of assignov’s privy 
to deny), § 544 note 17 (infringe- 
ment, privity of connection be- 
tween defendants in suit for), § 644 
(conclusiveness of decision upon 
privies). 

Principal and Surety § 336 (judg- 
ment against principal as admis- 
Sible in evidence against surety). 

Receivers [384 Cyc 265 (privity with 
lessor by adopting lease) ] 

Reformation of Instruments [34 Cyc 
950 (persons entitled to), 967 (par- 
ties in suit for) ]. 

Replevin [34 Cye 1384 (property 
seized for taxes, right of stranger 
to tax to maintain replevin for) ]. 

Shipping [36 Cyc 416 (statutory lim- 
itation of shipowner’s liability) ]. 

Subrogation [37 Cyc 366 (privity no 
element of right to)]. 

Taxation [37 Cyc 1473 (tax sale as 
creating new title) ]. 

Torts [88 Cyc 4383 (breach of duty 
ereated solely by contract) ]. 

Use and Occupation [39 Cyc 865 
(privity of contract in action for, 
as determining venue) ]. 

Usury [39 Cyc 1064 (privy’s right to 
relief from) ]. 

Vendor and Purchaser [39 Cye 1677 
(rights .of second purchaser), 1851 
(persons entitled to enforce and 
against whom vendor’s lien en- 
forceable) ]. 

Venue [40 Cyc 82 (contract action 
involving foreign land) ]. 

“Privity and consent’ see Mechan- 
ics’, Liens § 73 note 36 [a]. 

“Privity of possession” see Adverse 
Possession § 335 note 78. 

“Privity or knowledge” see Ship- 
ping [386 Cye 416 et seq]. 

23. Old Dominion Copper Min., 
etc., Co. v. Bigelow, 203 Mass. 159, 
214, 89 NE 193, 40 LRANS 314 (‘‘there 
is no general prevailing definition of 
privity which can be automatically 
applied to all cases. Who are priv- 
ies requires careful examination into 
the circumstances of each case as it 


arises’). 

24. Smith v. Hill Bros., 17 N. M. 
415, 1384 P 248, 246. 

25. Holsworth v. O’Chander, 49 
Nebr. 42, 47, 68 NW 334. 


its broadest sense,25 denotes mutual or successive 


relationship to the same right of property.?® Also, 
26. Freeman Judgm. (5th ed) § 
438 [quot Allen v. Birch, (Kan.) 282 


Litchfield v. Goodnow, 
UP) 0G iS 549, Ba SCE 2105 Sie lueeede 
199; Hodgson v. Midwest Oil Co., 17 
By (2a) 71; M. B. Fahey Tobacco Co. 
v. Senior, 347 Fed. 809; Hurd v. Seim, 
189 Fed. 591, 600; Jenkins v. Atlantic 
Coast Line R. Co., 179 Fed. 535, 537; 
Wilson v. Hartford F. Ins. Co., i64 
Fed. 817, 820, 90 CCA 593, 19 LRANS 
5538; Sedalia School Dist. v. De Weese, 
100 "Fed. 705, 713; Metropolitan St. R. 
Go... Vi Gumby, 99 Fed. 192, 39 CCA 
455; Lichty v. Lewis, 63 Red. Sans 
Bailey v. Sundberg, 49 Fed. 583, 586, 
1 CCA 387; Pennington v. Hunt, 20 
Fed. 195, 196; Dinkins v. Latham, 202 
Ala. 101, 79 RS 493; Collum v. Hervey, 
176 Ark. (aes Sw (2d) 993; » Hum- 
mel v. Central CityFirst Nat. Bank, 
2 Colo, Av 571, 32) P#72,.702, Morrishy. 
Murphey, 95 Ga. 307, 22 ‘SE 635, dil 
AmSR 81; Johnston v. Duncan, 67 
Ga. 61, 70; Latine v. Clements, 3 Ga. 
426, 430; Moore v. Shook, 276 Ill. 47, 
114 NE 592; Towle v. Quante, 246 Ill. 
568, 92 NE 967; Lang v. Metzger, 206 
Tll. 475, 69 NE 4938, 498; Union Nat. 
Bank v. International Bank, 123° Tie 
510, 14 NE 859, 861; Keith v. Thayer, 
So. SES Ae 370: Simpson vy. Simpson, 
16-111. VAS 170: ueach ve Hts Dodee 
First Nat. Bank, 206 Iowa 265, 217 
ante 865; McConnell v. Poor, 113 lowa 
133, 84 NW 968, 52 LRA 312; McDon- 
ald v. Gregory, 41 Iowa 513 516; Fitz- 
gerald v. Fitzgerald, 97 Kan. 408, 411, 
155 P 791; Park v. Ensign, 66 Kan. 50, 
71. -P) 230,97 _AmSR, 3527. Chaliiss iy. 
Atchison, 45 Kan. 22, 25 P 228; Rous- 
sel v. Railways Realty Co., 137 la. 
616, 69 S 27, 31; Maddocks v. Gushee, 
120 Me. 247, 113 A 300; Newman v. 
Home Ins. Co., 20 Minn. 422; H. Wes- 
ton Lumber Co. v. Lacey Lumber Co., 
123 Miss. 208, 214, 85 S 193, 10° ALR 
436 [quot Lipscomb v. Postell, 38 
Miss. 476, 77 AmD 651]; Womach vy. 
St. Joseph, 201 Mo. 467, 100 SW 443, 
10 LRANS 140; Crispen v. Hannavan, 
50 Mo. 415, 418; Withers, v. Wabash 
R. Co., 122 Mo. A. 282, 99° SW 34,375 
Perkins v. Goddin, 111 Mo. A. 429, 


P 737, 740]; 


8b. SW _ 936, 940; Holsworth v. 
O’Chander, 49 Nebr. 42, 68 NW 334, 
855; Dailey v. Kinsler, 


35 Nebr, 835, 53 
NW 973, 975; Smith v. Hill, 17 N. M 
415, 134 P 243, 246; Williams v. Bark- 
ety: sl-6i5\ Neg bY! 4 Sek DO aN Laue Ger 
O’Donnell v. McIntyre, 118 N. Y. 156, 
162, 23 NE 455; Haverhill v. Inter- 
national R. Co., 217 App. Div. 521, 
217 NYS 522; Goldstrom y. Interbor- 
ough Rapid Transit Co., 115 App. Div. 
323, 100 NYS 911, 913; Trolan ‘v. Ro- 


gers, 88 Hun-422, 34 NYS 886, 838: 
Norton v. Keogh, 42 Hun 611, 613, 4 
NYSt 487; Coan v. Osgood, 15 Barb. 


CNV S.cy se. Dudley v. Jeffress, 
78 Ne. 111,100 SB 253% Aenolidy ve 
Jones, 50 Okl. 4, 150 P 130; Gilti- 
nan vy. otrons, 64 Pa, 242) 246%) "Dib= 
betts v. Langley Mfg. Co., 12 S. C. 465, 
480; Aiken v. Suttle, 4 Lea (Tenn.) 
128; Howell v. Bartlett, (Tex. 
. A.) 19 SW (2a) 104: Home Trad- 
Covivie aicks,; (Tex. Civ. AL) e296: 
SW 627; Urban v. Bagby, (Tex. Civ. 
ae 286 SW 519; Fidelity Lumber Co. 

Ewing, (Tex. Civ. A.) 201 SW 1163; 
errette Michael Abstract, ete., Co. 
v. McCormac, (Tex. Civ. A.) 184 SW 
1081, 1089; Lamar County v. Talley, 
(Tex. Civ. A.) 127 SW 272, 276 [eit 


Cyc]; Taylor v.. Barker, (Utah) 262 
P 266, 268, 55 ALR 1032: Allen vy. 
Fitzgerald, 23 Utah-597, 65 P 592; 


Pond v. Pond, 79 Vt. 352, 65 A Oe 8 
LRANS 212; Douthitt v. MacCulsky, 
11 Wash. 601, 610, 40 P1865 189° 
Edward F. Gerber Co. Vv. Thompson, 
84 W. Va. 721, 100 SE 733, 7 ALR 730: 
Hart v. Moulton, 104 Wis. 349, 355, 80 
NW 599, 601, 76 "AmSR 881. 

“The term is applicable only to the 
situation of mutual succession or re- 
lation to the same right of property.” 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“privity” has been defined as a derivative kind of in- 
terest, founded upon, or growing out of, the con- 
tract of another;*" a successive relationship to, or 
ownership of, the same property from a common 
source;** a succession of relationships by deed or 
Thus it has been 
said that privity implies succession ;?° that privies?* 
occupy that relation to others because of derivative 
rights of property;3?. that a privy must come after 
him to whom he is privy, and never precedes ;33 
that “privies” must mean nothing more than claim- 
ing under;** that, except to the extent to which one 
person has succeeded to an estate or interest former- 
ly held by another, there can be no privity between 
them, no matter what were or are their relations 
to each other, or to the same piece of property ;?° 


other act or by operation of law.?° 


PRIVITY 


sion.®2 


of property.*? 


that kinship, whether by affinity or consanguinity, 


Hart v. Moulton, supra. 

_ [a]. For example, the executor is 
in privity with a testator, the heir 
with the ancestor, the assignee with 
the assignor, the donee with the do- 
nor, and the lessee with the lessor. 
Dinkins v. Latham, 202 Ala. 101, 79 
S 493; McDonald v. Gregory, 41 Iowa 
513; Womach v. St. Joseph, 201 Mo. 
467, 100 SW 448, 445, 10 LRANS 140. 

{b] Greenleaf’s definition.—‘Mu- 
tual or successive relationship to the 
same rights of property.” Greenleaf 
Evid. § 189 (quoted in many of the 
cases supra). 

{[c] Same rights of property oper- 
ating “by descent or by voluntary or 
involuntary transfer.” Towle . v. 
Quante, 246 Ill. 568, 573, 92 NE 967. 

[d] Similar definitions.—(1) “Mu- 
tual or successive relationship to the 
rights of property.’’ Bate Refrigerat- 
ing Co. v. Gillett, 30 Fed. 685, 687; 
Ahlers v. Thomas, 24 Nev. 407, 408, 
56 P 93, 77 AmSR 820. (2) “Mutual or 
successive relationship to the same 
right of property or subject-matter.” 
Duffy v. Blake, 91 Wash. 140, 148, 
157 P 480. (3) “Mutual or successive 
relationship to the right of property, 
title or estate.” Strayer v. Johnson, 
110 Pa. 21, 24,1 A 222. (4) ‘Mutual 
succession or relationship to the same 
rights of property.” Stacy v. Thrash- 
er 16. Elow., GUs5.) 445.1595 12) as ted: 
337. To same effect Hart v. Moulton, 
104 Wis. 349, 80 NW 599, 76 AmSR 
881. 

27. Burrill L. D. [quot Bennett v 
Couchman, 48 Barb. (N. Y.) 73, 82; 
Coan v. Osgood, 15 Barb. (N. Y.) 585, 
588]; Hodgson v. Midwest Oil Co., 17 
He Ccoen tl, Wo) [elt Cr del th ROUSSEL Vv. 
Railways Realty Co., 137 La. 616, 69 
Swine le 

{a] For example, that which sub- 
sists between an heir and his an- 
cestor, between executor and testator, 
and between lessor and lessee and his 
assignee. Burrill L. D. [quot Ben- 
nett v. Couchman, 48 Barb. (N. Y.) 
fesse, Coan vy. Osgood, 15 Barb. (N. 
Y.) 583, 588]; Roussel v. Railways 
REAleye On £37 ua. O16, "69'S" 21, ols 

28. Green v. Wahl, 117 Okl. 292, 
246 P 419, 422. 

29. Harang v. Golden Ranch Land, 
etc., Co., 1438 La. 982, 79 S 768; Atwell 
Vershook, £33 IN:C..387, 45 SE 777. 

30. Roussel v. Railways Realty 
GCo., 137 La. 616, 69-S 27, 315 Bough- 
ton v. Harder, 46 App. Div. 352, 61 
NYS 574, 576; Bennett v. Couchman, 
48 Barb. (N. Y.) 73; Coan v. Osgood, 
15 Barb. CN. Y.)' 583; Dudley v. Jef- 
fress, 178 N. C. 111, 100 SE 253; But- 
ler v. Fryer, 59 Okl. 274, 159 P 367, 
868; Veve v. Fajardo Sugar Grow- 
ers’ Assoc., 29 Porto Rico 609, 621. 
See Betz v. Moore-Shenkberg Gro- 
cery Co., 197 Iowa 1348, 1351, 199 NW 
254 (‘nor were they privies, within 
any definition of that term with 
which we are familiar. There was no 
succession of relationship by deed or 
operation of law, or to the same 
rights of property’’). 


“He who is in privity stands in the 
shoes or sits in the seat of the owner 
from whom he derives his title, and 
thus takes it charged with the burden 
attending it.” Boughton v. Harder, 
46 App. Div. 352, 355, 61 NYS 574. 

“In the instances given by our au- 
thor [Greenleaf] of privies in estate, 
as indeed in other classes also, they 
are between persons where one suc- 
ceeds to the rights of another; or, as 
it is sometimes expressed, where one 
comes in, in the post, to another; ex- 
cept in the case of joint tenants, 
where each represents the interest of 
all; like coparceners, where all make 
but one heir.” Coan v. Osgood, 15 
Barb. (N. Y.) 583, 588 [quot Bennett 
v. Couchman, 48 Barb. (N. Y.) 73, 81]. 

[a] In the Philippines.—Concern- 
ing the meaning of ‘‘privies’” (causa- 
habientes) in Civ. Code art 1225, de- 
claring that a private document le- 
gally recognized shall have, with re- 
gard to those who sign it and their 
privies (causahabientes), the same 
force as a public document, the fol- 
lowing passage is found in the Com- 
mentary of Manresa: “The said word 
denotes the idea of succession, not 
only by right of heirship and testa- 
mentary legacy, but also that of suc- 
cession by singular title, derived 
from acts inter vivos, and for special 
purposes; ‘hence, an assignee of a 
credit, and one subrogated to it, etc., 
will be privies; in short, he, who, by 
succession is placed in the position of 
one of those who contracted the jurid- 
ical relation and executed the pri- 
vate document and appears to be sub- 
stituting him in his personal rights 
and obligations, is a privy. Manresa, 
Cédigo Civil, pp. 492 and 493.” Al- 
puerto v. Pastor, 38 Philippine 785, 
790. 
31. 
seq. 

Kinds of privity see infra § 2. 

32. Ladonia State Bank v. McDon- 
ald, Clex., Clive, Avis’ ow. dad) 61; 
162; Hart v. Moulton, 104 Wis. 349, 
354, 80 NW 599, 601, 76 AmSR 881. 

“Privies, whether in blood, or in 
law, or in estate, occupy that relation 
to others because of derivative rignts 
of property.’ Hart v. Moulton, su- 


See infra text and note 53 et 


ra. 
é 33. Coke Litt. p 506 [quot Rowe 
vy. Johnson, 214 Ala. 510, 108 S 604, 
606; Crutchfield v. Hudson, 23 Ala. 
393, 400]. 

“To be a privy to another, a man 
must claim by or under that other, by 
blood, as heir, by representation as 
executor, or by contract, aS vendee, 
assignee, and the like.” Crutchfield 
v. Hudson, supra [quot Rowe v. John- 


son, supra]. 


384. Morgan v. Nicholl, L. R. 2 C. 
jee stale alae 
35. 1 Freeman Judgm. § 162 [quot 


Trolan v. Rogers, 88 Hun 422, 34 NYS, 


836, 838]. 
36. 1 Freeman Judgm. § 162 [quot 
Trolan v. Rogers, supra]. 
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does not create privity, except when it results in the 
descent of an estate from one to another.?° 
wise, it has been said that privity only exists be- 
cause of the relationship between the parties or be- 
cause of the derivative character of their title;37 
and that privity exists between two successive hold- 
ers when the later takes under the earlier, as by de- 
scent, will, grant, or voluntary transfer of posses- 
Privity in law, it has been said, involves 
the right of representation.®® 
is essential to privity.*° 
said, is property, not personal relation;4! nor does 
privity, it is said, relate to any question independent 
More general or less frequent defi- 
nitions of “privity” are: Cognizance implying con- 
sent or concurrence ;** it has also been defined as con- 


Like- 


Identity of interest 
The ground of privity, it is 


Property as ground of privity see 
infra text and notes 41, 42. 

387. Hummel vy. Central City First 
Nat. Bank, 2°Colo, Al 5715.32 PA7T2) (65 
ae v. Ford, 171 N. C: 733, 88 SE 636, 
639. 

“Privity implies a derivation of ti- 
tle.” Kite v. Eckley, (Ida.) 282 P 868, 


870. 

Sherin v. Brackett, 36 Minn. 
152, 30 NW 551; Dudley v. Jeffress, 
SN Co. LL 100 SH 2b Sree siilemys 
Kord; 171) N. ©) 733, 88" SE 636.) See 
H. Weston Lumber Co. v. Lacey Lum- 
ber Co., 123 Miss, 208, 385 S 193, 195; 
10 ALR 436; Lipscomb v. Postell, 38 
Miss. 476, 77 AmD 651 (the general 
meaning of privies includes those 
who claim under or in right of par- 
ties). 

39. McConnell v. Poor, 113 Iowa 
133, 84 NW 968, 969, 52 LRA 312; Park 
Vv. Ensign, 66 Kan. 50, 71 P 230, 231, 97 
AmSR 352. 

40. Rowe vy. Johnson, 214 Ala. 510, 
108 S 604, 606; inston v. Westfeldt, 
22 Ala. 760, 58 AmD 278; Collum v. 
Hervey, 176 Ark. 714, 3 SW (2d) 993; 
Pettingill v. Jones, 8 Porto Rico Fed. 
1838, 187; Logan v. Atlantic, ete, R. 
Cor 827S. Cy 518) 64 SE SLs. 

“He [alleged to be in privity] is 
concerned with another interest in 
the same property, but that does not 
make one a privy.” Pettingill v. 
Jones, supra. 

41. Bigelow Hstoppel p 142 [quot 
Bailey v. Sundberg, 49 Fed. 5838, 586, 
1 CCA 3887; Womach v. St. Joseph, 
201 Mo. 467, 100 SW 4438, 445, 10 LRA 
NS 140; Logan v. Atlantic, etc., R. 
ConsZ Ss iCy bills) 164), SHieo 15 pitty, 
v. Blake, 91 Wash, 140, 157 P 480. See 
Lipscomb v. Postell, 38 Miss. 476, 490, 
77 AmD 651 (there is no privity be- 
tween a surety and his principal, 
since “he [the surety] had.no rela- 
tionship of any character to the 
rights of property” involved). 

[a] Thus privity is used some- 
what inaccurately to denote the rela- 
tion and the consequences thereof be- 
tween principal and agent. Logan vy. 
Atlantic; etc, R: Co.,.82)S. CG. 518, 64 
SE 515, 516 [quot Bigelow HEstoppel 
p 142; Freeman Judgm. § 162; Smith 
Vv. Moore, 7) S4,Cs 209) 0205, 24) Arnie 
479]. 

42. Ladonia State Bank v. McDon- 
aldyCDeEx: ECine TAS) 7 SIWai Cain UG 
Hart v. Moulton, 104 Wis. 349, 80 NW 
599, 601, 76 AmSR 881. 

43. Webster D. [quot Quinlan vy. 
Pew, 56 Fed. 111, 117, 5’ CCA 438; 
Lord v. Goodall, ete. SS. Co; 415) i: 
Cas. No. 8,506, 4 Sawy. 292]; Roussel 
v. Railways Realty Co., 137 La. 616, 
69 S 27, 31. See Richardson v. Rich- 
ardson, 114 NYS 912 (‘“‘privity” ex- 
presses a condition where one knows 
or believes that another contemplates 
committing an act, and wrongfully 
conceals such knowledge, or pays no 
attention to the information, or coy- 
ertly aids in the work). 


“Privitys Vgegen ee aipLies special 
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nection ;#* connection or bond of union between par- 
ties as to some particular transaction ;*° 
any knowledge or connection with something ;4° in- 
terest,*7 or mutuality of interest;4® joint knowledge 
with another of a private concern,*® which is often 
supposed’ to imply consent or concurrence;°° private 
knowledge;°! relation which creates obligation.®? 

Conforming to the definition or 
ity, ’** “privies” are those whose relationship to the 
same right** of property®® or subject matter®® is 
They have also been defined 
as persons who are parties to, or have an interest 
in, any action or thing, or any relation to another ;°‘ 
those who are partakers of, or have an interest in, 
any action®® or thing,®® or any relation to anoth- 
er;®° persons connected together, or having a mu- 
tual interest in the same action or thing, by some 
relation other than that of actual contract between 
them;®! persons whose interest in an estate is de- 
rived from the contract or conveyance of others ;°? 


Privies. 


mutual or successive. 


or particular knowledge showing ac- 
tive consent or concurrence.” War- 
ing v. Bass, 76 Fla. 583, 588, 80 S 514 
{quot Harper Lumber, etc., Co. v. 
Teate, (Fla.) 125 S 21, 23]. 

[a] Statutory use.—The word 
“privity” as used in a statute (ac- 
quisition of mechanics’ liens by per- 
sons in privity with owner) “is not 
employed in the technical sense of 
the common law, but implies knowl- 
edge and something more in that it 
implies special or particular knowl- 
edge showing active consent or con- 
eurrence.”” Waring v. Bass, 76 Fla. 
583, 588, 80 S 514. Necessity of con- 
sent of owner in general see Mechan- 
ics’ Liens § 73. 

44. Hodgson v. Midwest Oil Co., 
HUG 1 SME x CoA 8) ai 

45. Hodgson v. Midwest Oil Co., 
supra; Fidelity Lumber Co. v. Ewing, 
(Tex. Civ. A.) 201 SW 1163. 

46. Standard D. [quot Canadian 
Pac. R. Co.’s Pet., 278 Fed. 180, 187]. 

47. Hodgson v. Midwest Oil Co., 17 
Le, (C-LoW (ale 

48. Hodgson v. Midwest Oil Co., 
supra. See Stephens v. Hoffman, 263 
il. 197, 104 NE _ 1090 (defining 
‘privity’ as mutuality, or the same 
relation to the same rights of prop- 
erty). 

49. Webster D. [quot Quinlan v. 
Pew, 56 Fed. 111, 117, 5 CCA 438; 
Lord v. Goodall, ete., SS. Co., 15 F. 
Cas. No. 8,506, 4 Sawy. 292]; Waring 
vy. Bass, 76 Fla. 583, 80 S 514, 515. 

50. Century D. [quot Quinlan v. 
Pew, 56 Fed. 111, 117, 5 CCA 438]; 
Roussel Us Railways Realty COs ane 
La. 616,69 S\27. 

51. Webster D. [quot Quinlan v. 
Pew, 56 Fed. i11, 117, 5 CCA 438, 
Lord v. Goodall, ete., SS. Co, 15 F. 
Cas. No. 8,506, 4 Sawy. 292]; Waring 
v. Bass, 76 Fla. 583, 80 S 514, 545; 
Roussel v. Railways Realty Co., 137 
La. 616, 69 S 27, 31 [quot Cyc]. 

{a] The basis of this word is said 
to be the French “Privaute,’ which 
Webster’s International Dictionary 
makes the equivalent of extreme 
familiarity. Quinlan v. Pew, 56 Fed. 
ATT, 5) CCAY 438: 


52. Roussel v. Railways Realty 
Comes sak 66, “O9n Str2i, od; wetaohe 
away v. Cincinnatus, 62 N. Y. 484, 
447. 

53. See supra text and note 26 set 
seq. 

54. Tolliver v. Great Northern R. 
Co!, 187 Fed.°795, 797, 109 CCA 643; 


Hayward v. Bath, 38 N. H. 179, 183; 
Chamberlain v. Carlisle, 26 N. H. 540, 
551. 

55. Tolliver v. Great Northern R. 
Co., 187 Fed. 795, 109 CCA 643; Dink- 
ins v. Latham, 202 Ala. 101, 79 S 493; 
Strayer v. Johnson, 110 Pa. 21, 24, 1 


PRIVITY, 


having 


“oriv- 


” 


“Privy, 


A 222; Guzzi v. Delaware, etc., Co., 
61 Pa. Super. 48; Pond v. Pond, 79 
Vt. 352, 65 A 97, 98, 8 LRANS 212. 
See Jenkins v. Atlantic Coast Line R. 
Con, Lil eheds2 535.0 5510 (priviesy are 
those whose relationship to the same 
right of property is mutual and suc- 
cessive). 

56. Tolliver v. Great Northern R. 
Co. 187 Med. 7.95; .797,, 109 (CCA, 643: 
Johnson v. Stebbins-Thompson Re- 
ALEV CCG UV MCie LO. OO Lae LO SW y LO ke 
1027; State v. St. Louis, 145 Mo. 551, 
567, 46 SW 981, 42 LRA 113; Henry v. 
Woods, 77 Mo. 277, 281; Withers v. 
Wabash R. Co., 122 Mo. A. 282, 292, 
99 SW 34. 

‘ [a] For example, personal repre- 


sentatives, ‘heirs, devisees, legatees, 
assignees, voluntary grantees, or 
judgment creditors or purchasers 


from them with notice of the fact. 
Greenleaf Pvid. § 189 [quot State v. 
St. Louis, 145 Mo. 551, 567, 46 SW 981, 
42 LRA 113]; Johnson y. Stebbins- 
Thompson Realty Co., 177 Mo. 581, 76 


SW 1021; Henry v. Woods, 77 Mo. 
27, (2815 

57. Bouvier L. D. [quot Gouraud 
v. Gouraud, 3 Redf. Surr. (N. Y.) 262, 
267]. 

58.  Hartiv. Bates, 17S. C735, 41. 

59. Refuge Cotton Oil Co. v. Twin 
City F. Ins. Co., 152 Miss. 622, 120 S 
214. See Duffy v. Blake, 91 Wash. 


140, 143, 157 P 480 (defining “privity” 
s “partakes in an interest in any ac- 
tion or thing’’). 


60. Bouvier L. D. [quot Jenkins v. 
Atlantic Coast Line R. Co., 179 Fed. 
535,~b871; Lord, v. Goodall, etc. SS; 


Co., 15 EF. Cas. No. 8,506, 4 Sawy. 292; 
Roarke v. Roarke, 77 N. J. Hq. 181, 75 
A 761, 763]; Jacob L. D. [quot Marr 
v. Hanna, 7.J. J. Marsh) (Ky.) 642, 
6438, 23 AmD 449; Harrington v. Har- 
rington, 3 Miss. 701, 717]; Moore v. 
Shook, 276 Ill. 47, 114 NE 592. 

61. Black L. D. [quot Woodward 
v. Jackson, 85 Iowa 4382, 436, 52 NW 
358; Western Loan, etc., Co. v. Silver 
Bow Abstract Co., 31 Mont. 448, 78 P 
774, 775, 107 AmMSR 435]. See Waring 
v. Bass, 76 Fla. 583, 80 S 514 (‘“‘priv- 
ity oe 

62. Black L. D. [quot Woodward 
v. Jackson, 85 Iowa 432, 4386, 52 NW 
358]; Tolliver v. Great Northern R. 
Co., 187, Meds 57.95, 797, 109, CCAS 643 
[quot Cyc]. 

63. Pettingill v. 8 Porto 
Rico Fed. 183. 

Identity of interest as essential to 
privity see supra text and note 40. 

64. As adjective see infra text and 
notes 72-75. 


Jones, 


65. Hall vy. Main, 34 F. (2d) 528, 
532. 
66. Burrill L. D. [quot Bennett v. 


Couchman, 48 Barb. (N. Y.) 73, 82; 


those who are so connected with the parties in an 
estate as to be identified with them in interest.°* 
As a noun,®* in the singular, 
fined as one who derives his right or his ‘title to 
property from another ;°® one who has an interest 
in an estate created by. another ;°° a person having 
an interest derived from a contract or conveyance 
to which he is not himself a party;®’ a person who 
has succeeded to some right or obligation which one 
of the parties to the act derived through the act or 
incurred under it;°* also, one who has an interest in 
an action or thing;°® one who has any part or inter- 
est, In any action, matter, or thing;7° 
particularly, one who is a partner.7+ 
as an adjective, has been held to mean 
admitted to the participation of knowledge with an- 
other of a secret transaction ;7? 
ing;’* secretly cognizant." 
means to be bound by it.7® 
[§ 2] B. Kinds of Privity—1. In General. 


“privy” has been de- 


and, more 


privately know- 
To be privy to an act 


Priy- 


Coan v. Osgood, 15 Barb. (N. Y.) 583, 
588]; Aiken v. Zahn, 23 Pa. Super. 
411, 414. See Dudley v. Jeffress, 178 
N. C. 111, 100.SE 253, 254; Shew v. 
Call, 119. N. C. 450, 454, 26 SH 33, 56 
AmSR 678 (to the effect that “privy 
means a privity in estate—a property 
right acquired by contract 
or inheritance’’). 

Privity in estate see infra § 3. 

67. Burrill L. D. [quot Bennett v. 
Couchman, 48 Barb. (N. Y.) 73, 82; 
Bai v. Osgood, 15 Barb. (N. Y.) 583, 
5 ; 

[a] For example, an heir is privy 
to the conveyance of His ancestor, an 
executor to the contract of his testa- 
tor, and an assignee of a lessor to the + 
contract of the original parties. Bur- 
rill L. D. [quot Bennett v. Couchman, 
43°"Barbs CN:| Yu) 23-7826" "Coan ve Os- 
good, 15 Barb. (N. Y.) 583, 588]. 

68. Commercial Germania Trust, 
ores Bank v. White, 145 La. 54, 81 S 


sige Pickett v. Ford, 5 Miss. 246, 
70. Bouvier L. D. [quot Quinlan vy. 
Pew, 06. Meds alt 75) COA 4585 


See Waring Vv. Bass, 76 Fla. 583, 80 S 
514, 515 (“privity” defined as «g par- 
taker’), 

71. Lord vy. Goodall, ete., SS. Co., 
15 F. Cas. No, 8,506, 4 Sawy. 292. 

“Privity implies co-operation, but 
it also includes the thought of shar- 
ing and of participation in profits.” 
American Mach. Co., Inc. v. Everedy 
Mach. Co., 36.85" (2d) 526; 528: 

72. Webster D. [quot Edgell v. 
Lowell, 4 Vt. 405, 413]; Lord v. Gooad- 
all, ete. Ss; (Co, 16 UB. Cass Nor 8,506: 
4 Sawy. 292. See Canadian Pac. R. 
Co.’s_ Pet., 278 Fed. 180, 187 [quot 
Standard D.]; Waring v. Bass, 76 
Fla. 588, 80 S 514, 515. 

[a] Statutory use.—In a case of a 
transfer alleged to be fraudulent as 
to creditors, the court said: “This 
(‘privy’ as defined by Webster] is 
nearly the sense.in which the word 
is used in the statute; it means a 
knowledge of a secret fraudulent 
transaction, in which he, who has the 
knowledge, was a party.” Edgell, v. 
Lowell, 4 Vt. 405, 413. 

73. Lord Vv. Goodall, BUCS yo Cow 
15 F. Cas. No. 8,506, 4 Sawy. "292. See 
Canadian Pac. R. Co.’ s.Pet., 278 Fed. 
180, 187 [quot Standard D.]; Waring 
Vv. Bass, 76 Fla. 583, 80 S 514, 515 
(“privity”). 

74 Lord v. Goodall, ete, SS. Co., 
15 F. Cas. No. 8,506, 4 Sawy "292. See 
Waring v. Bass, 16 Fla. 583, 80 S 514, 
515 (“privity’’). 

75. Farley v. Frost-Johnson Lum- 
ber Co., 1388 La. 497, 68 S 122, 124, 
LRA1915A 200, AnnGas1915C 717 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numver. 


ies are divided into three clases: Privies in estate, 
i : Sometimes a fourth class 
is added—privies in representation,’? or in deed.78 
Privity may be by operation of law, by descent, or 
by voluntary or involuntary transfer from one per- 
All privies, it has been said, are 
in effect, if not in name, privies in estate.6° Privity 
has also been divided into privity in case of estate 
only, privity in respect of contract only, and privity 
in respect of estate and contract together;*! and 
into privies of blood, privies in representation, priv- 
les in estate, privies in respect of contract, and priv- 
ies on account of estate and contract together.®? 
[§ 3] 2. Privity in Estate denotes the privity be- 
tween assignor and assignee,*? donor and donee,** 


in blood, and in law.7® 


son to another.79 


PRIVITY 


office.®* 


denotes mutual 
rights,? mutual 


grantor and grantee,*® joint tenants,’® landlord and 


76. Stacy v. Thrasher, 6 How. (U. 
S:) 44, 12 Li. ed. 337; -Jenkins, v. At- 
lantic Coast Line R. Co., 179 Fed. 
535, 5387; Wilson v. Hartford FE. Ins. 
Co., 164 Fed. 817, 820, 90 CCA 593, 19 
LRANS 553; Rowe vy. Johnson, 214 
Ala. 510, 108 S 604; McLelland v. 
Ridgeway, 12 Ala. 482; Collum v. 
Hervey, 176 Ark. 714, 3 SW (2d) 993; 
Hummel v. Central City First Nat. 
Bank, 2 Colo. A. 571,32 P 72, 76; .Ot- 
tensoser v. Scott, 47 Fla. 276, 37 S 161, 
110 AmSR 137, 66 LRA 346, 4 AnnCas 
1076 (concurring opinion); Johnston 
v. Duncan, 67 Ga. 61,'70; Latine v. 
Clements, 3 Ga. 426; H. Weston Lum- 
ber Co. v. Lacey Lumber Co., 123 
Miss. 208, 85 S 193, 10 ALR 436; Lips- 
comb vy. Postell, 38 Miss. 476, 77 AmD 
651; Ahlers v. Thomas, 24 Nev. 407, 
56 P 93, 77 AmSR 820; Smith v. Hill, 
17 N. M. 415, 184 P 243; Bennett v. 
Couchman, 48 Barb. (N. Y.) 73, 81; 
Coan v. Osgood, 15 Barb. (N. Y.) 583; 
Dudley v. Jeffress, 178 N. C. 111, 100 
SE 253; Strayer v. Johnson, 110 Pa. 
21,4 A 222, 225; Hart v. Bates, 17.8. 
G35; 41: 

[a] Greenleaf “that learned au- 
thority well illustrates the different 
sorts of privies which may exist, and 
classes them generally like all other 
law writers and jurists as privies in 
estate, in blood and inlaw. . . . In 
general these classes embrace all the 
privies which are known to jurispru- 
dence.” Hummel vy. Central City 
Hirst (Nat) Bank, 2 -Colo. (A. 671581, 
32 P72. 

{[b] Lord Coke divides privies into 
three classes: Privies in estate, 
privies in law, and privies in blood. 
Sitacyieve curasher, 6) tow. CU.) 'S.) 
44, 58, 12 L. ed. 337; Wilson v. Hart- 
ford F. Ins. Co., 164 Fed. 817, 820, 90 
CCA 593, 19 LRANS 553. 

Privy in blood see infra § 6. 

Privy in estate see infra § 3. 

Privy in law see infra § 7. 

77. Morris v. Murphey, 95 Ga. 307, 
22 SE 635, 51 AmSR 81. 


Privy in representation see infra 
BOQ. 
78. Warrington vy. Harrington, 3 


IMEISS O08, 047 

72. Moore v. Shook, 276 Ill. 47, 114 
NE 592, 595; Towle v. Quante, 
Till. 568, 92 NE 967, 969. 

80. Freeman Judgm. (3d ed) § 162 
[quot Towle v. Quante, 246 Ill. 568, 
92 NE 967, 969]; Moore v. Shook, 276 
Tll. 47, 114 NE 592. 

81. Mygatt v. Coe, 124 N. Y. 212, 
219. 26 NE 611, 11 LRA 646. 

Privity in contract alone see infra 


Privity in estate alone see infra § 3. 

Privity in both contract and estate 
see infra § 5. 

g2. Tinkham v. Borst, 24 HowPr 
(N. Y.) 246, 247; Gouraud v. Gouraud, 
3 Redf. Surr. (N. Y.) 262, 267. 

83. Womach v. St. Joseph, 201 Mo. 
467. 100 SW 4438, 10 LRANS 140. 

84. Metropolitan St. R. Co. v. Gum- 
by, 99 Fed. 192, 39 CCA 455: Collum 
v. Hervey, 176 Ark. 714,.3 SW (2d) 
993; Ottensoser v. Scott, 47 Fla. 276, 
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37 S 161, 110 AmSR 137, 66 LRA 346, 
4 AnnCas 1076 (concurring opinion); 
Old Dominion Copper Min., ete., Co. 
v. Bigelow, 203 Mass. 159, 89 NE 193, 
218, 40 LRANS 314; H. Weston Lum- 
ber Co. v. Lacey Lumber Co., 123 
Miss. 208, 85 S 193, 10 ALR 436; 
Lipscomb v. Postell, 38 Miss. 476, 77 
AmD 651; Ahlers v. Thomas, 24 Nev. 
407, 408, 56 P 93, 77 AmSR 820; Hdu- 
cational Soe. of Denomination Called 
Christians v. Varney, 54 N. H. 376; 
Buckingham v. Ludlum, 37 N. J. 3q. 
137; Smith v. Hill, 17 N. M. 415, 134 
P 243; O’Donnell v. McIntyre, 118 N. 
Y. 156, 23 NE 455; Bennett v. Couch- 
man, .48 Barb... GN. Y.)) 735_ (Coan. v. 
Osgood, 15 Barb. CN. Y.) 583; Tink- 
ham v. Borst, 24 HowPr (N. Y.) 246; 
Gouraud v. Gouraud, 3 Redf. Surr. 
(N. Y.) 262; Smith v. Moore, 7S. C. 
209, 24 AmR 479. 

85. Stephens v. Hoffman, 263 Ill. 
197, 104 NE 1090; Womach v. St. 
Joseph, 210 Mo. 467, 100 SW 443, 10 
LRANS 140. 

[a] Privy in deed (1) is a party to 
the deed (Farley v. Frost-Johnson 
Lumber Co., 133 La. 497, 68 S$ 122, 124, 
LRA1915A 200, AnnCas 1915C 717) (2) 
or a legal representative of a succes- 
sor in title to a party (Farley v. 
Frost-Johnson Lumber Co., supra). 
(3) The heirs, executors, adminis- 
trators, or assigns of a party, what 
the French call the ‘‘ayant causes,” 
Farley v. Frost-Johnson Lumber Co., 
supra. 

86. Jenkins v. Atlantic Coast Line 
R. Co., 179 Fed. 535; Metropolitan St. 
R."Co. v.. Gumby, 99° Fed? 192;°39° CCA 
455; Collum v. Hervey, 176 Ark. 714, 
3 SW (2d) 993; Ottensoser v. Scott, 
47 Fla. 276, 37 S 161, 110 AmSR 187, 
66 LRA 346, 4 AnnCas 1076 (concur- 
ring opinion); Old Dominion Copper 
Min., etc., Co. v. Bigelow, 203 Mass. 
159, 89 NE 1938, 40 LRANS 314; H. 
Weston Lumber Co. v. Lacey Lumber 
Co., 123 Miss. 208, 85 S 193, 10 ALR 
436; Lipscomb v. Postell, 38 Miss. 
476, 77 AmD 651; Ahlers v. Thomas, 
24 Nev. 407, 56 P 93, 77 AmSR 820; 
Educational Soc. of Denomination 
Called Christians v. Varney, 54 N. H. 
376; Buckingham v. Ludlum, 37 N. J. 
Eq. 137; O’Donnell v. McIntyre, 118 
IN oY tb On eed) INE 250s Bennettwcny, 
Couchman, 48 Barb. (N. Y.) 73; Coan 
v. Osgood, 15 Barb. (N. Y.) 583; Hart- 
ley v. Phillips, 198 Pa. 9,:47 A 929; 
Smith v. Moore, 7 S. C. 209, 24 AmR 


479. 

87. Bonfils v. McDonald, 84 Colo. 
325, 270 P 650; Educational Soc. of 
Denomination Called Christians vy. 
Varney, 54 N. H. 376. 

ss. Jenkins v. Atlantic Coast Line 
R. Co., 179 Fed. 535; Metropolitan St. 
R. Co. v. Gumby, 99 Fed. 192, 39 CCA 
455; Collum v. Hervey, 176 Ark. 714, 
3 SW (2d) 998; Ottensoser v. Scott, 
47 Wla.276, 37S, L6), 210 AmsSR 137; 
66 LRA 346, 4 AnnCas 1076 (concur- 
ring opinion); Old Dominion Copper 
Min., etc., Co. v. Bigelow, 203 Mass. 
159, 89 NE 193, 40 LRANS 314; H. 
Weston Lumber Co. v. Lacey Lumber 
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tenant,*? lessor and lessee®* or sublessee,*® tenant 
for hfe and remainderman®® or reversioner®! and 
their respective assignees,®? vendor by deed of war- 
ranty and a remote vendee or assignee;?* also be- 
tween baron and feme,®4 copartners,®® the lord by 
escheat and the terre-tenant,°® and successors in 
However, it has been said that privies in 
estate strictly mean only those between whom there 
are certain rights and relations resulting from the 
estate held and not from contract between them.°® 
A privy in estate is one, it has been said, who derives 
his title to the property in question by purchase;?® 
one who takes by conveyance. 


Privity in estate 
or successive relationship? as to 


or successive relation to the same 


Co., 123 Miss. 208, 85 S 193, 10 ALR 
436; Lipscomb v. Postell, 38 Miss. 
476, 77 AmD 651; Womach vy. St. 
Joseph, 201 Mo. 467, 100 SW 443, 10 
LRANS 140; Ahlers vy. Thomas, 24 
Nev. 407, 56 P 93, 77 AmSR 820; Edu- 
cational Soc. of Denomination Called 
Christians v. Varney, 54 N. H. 376, 
3877; Buckingham v. Ludlum, 37 N. J. 
My Lots) Smith va Bill 17 ON. Min 4s 
134 P 243; O’Donnell v. McIntyre, 118 
N. Y. 156, 28 NE 455; Bennett v. 
Couchman, 48 Barb, (N. Y.) 73; Coan 
v. Osgood, 15 Barb. (N. Y.) 583; Tink- 
ham v. Borst, 24 HowPr (N. Y.) 246; 
Gouraud v. Gouraud, 3 Redf. Surr. 
(N. Y.) 262; Hartley v. Phillips, 198 
Pa. 9, 47 A 929; Smith v. Moore, 7 S. 
C. 209, 24 AmR 479. 

89. Breckenridge v. Ormsby, 1 J. 
J. Marsh. (Ky.) 236, 250, 19 AmD 71. 

90. Jenkins v. Atlantic Coast Line 
R. Co., 179 Fed. 535; Hartley v. Pnil- 
lips, 198 Pa. 9, 47 A 929. 

91. Jenkins v. Atlantic Coast Line 
R. Co., 179 Fed. 535; Hartley v. Phil- 
lips, 198 Pa. 9, 47 A 929. 

92. Jenkins v. Atlantic Coast Line 
R. Co.. 179 Fed. 535; Hartley. v. Phil- 
lips, 198 Pa. 9, 47 A 929, 935. 

93. Breckenridge v. Ormsby, 1 J. 
J. Marsh. (Ky.) 236, 250, 19 AmD 71. 

9. Viner Abr. [quot Educational 
Soc. of Denomination Called Chris- 
tians v. Varney, 54 N. H. 376, 378]. 

95. Jenkins v. Atlantic Coast Line 
R. Co., 179 Fed. 535; Hartley v. Phil- 
lips, 198 Pa. 9, 13, 47, A 929. 

96. Breckenridge v. Ormsby, 1 J. 
J. Marsh. (Ky.) 2386, 250, 19 AmD 71. 

97. Collum vy. Hervey, 176 Ark. 
714, 3 SW (2d) 993; Smith v. Moore, | 
7S. C. 209, 24 AmR 479. 

98. Breckenridge v. Ormsby, 1 J. 
J. Marsh. (Ky.) 286, 250,19 AmD 71. 

“All their rights [lessor and a sub- 
lessee, vendor by deed of warranty 
and a remote vendee or assignee, the 
lord by escheat and the terre-tenant], 
as between themselves, are created 
by the privity of estate. But it is 
not so between the lessor, and his 
lessee, the vendor and his immediate 
vendee. The rights and obligations 
which subsist between these are pro- 
duced by their contract principally. 
aie It is only where an interest in 
the same estate, without any contract 
between the parties . constitutes 
them privies, that they can, with 
strict propriety and precision, be de- 


nominated privies in estate.’ Breck- 
enridge v. Ormsby, supra. 
99. Orthwein v. Thomas, 127 Ill. 


554, 571, 21 NE 4380, 11 AmSR 159, 4 
LRA 434; Dudley v. Jeffress, 178 N. 
Ge Ady 100) 1S 253. Sillsev.smordetan 
NVC: 1733) (88) SE! 636,639. 

1. Douglass v. Howland, 24 Wend. 
CNIS) V315,0.53% 

2. Patton v: Pitts, 80%Ala. 3735 3765 


Hunt v. Haven, 52°N.°H.. 162¢)-Sills 
v. Ford, 171 N. C. 7338, 88 SE 636; Aik- 
en v. Zahn, 23 Pa. Super. 411; Smith 


v. White, 63 W. Va. 472, 60 SE 404, 
405, 14 LRANS 530. 
8. Smith v. Moore, 7 S. C. 209, 24 
AmR 479. 
“Privies in 


estate .. [are] 
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right of property,* identity of title to an estate.® 
Privity in estate implies, it has been said, mutuality 
To constitute one 
person a privy in estate to another, such other, it 
has been held, must be a predecessor in respect of 
the property in question, from whom the privy de- 
Thus one who acquires real 
estate pursuant to a tax sale is not in privity with 
A privy in estate is a successor 
to the same estate, not to a different estate in the 
Privity of estate is not created by 
the receipt of a part of the product of an estate ;?° 
an interest in the estate itself 1s necessary to create 


of, 


or succession in, interest.® ) 


rives his right or title.’ 
the former owner.® 


same property.® 


such privity.1 


Privity in estate alone denotes the privity between 
the lessee and the grantee of the reversion.!? 

[§ 4] 38. Privity of Contract denotes the relation- 
shipt® or connection!* between two or more con- 
with respect to a contract, gen- 
erally, although not very clearly,+® the connection, 
mutuality of will, and interaction of parties,'® the 
connection, mutuality of intention, and interaction 
A vendee® or an assignee’® is a privy 


tracting parties; 


of parties.t? 


where there is a mutual or successive 
relationship to rights of property not 
occasioned by descent nor by act of 
law.” Freeman Judgm. (5th ed) § 
438 fauot Allen v. Birch, (Kan.) 282 
iP ee Ho ak Oa 

4. Mygatt v. Coe, 124 N. Y. 212 
26 NE 611, 11 LRA 646; Polhamus v. 
Hines, 128 Misc. 299, 218 NYS 401. 

[a] In New York ‘privity in estate, 
within the meaning of the law of ten- 
ure, seldom arises, excent between the 
lessor and the successors of his les- 
see, or when the covenantor retains 
a reversionary interest in the land. 
Mygatt v. Coe, 124 N. Y. 212, 26 NE 
Gl; 613, 11 LRA 646. 

5, Bouvier L. D. {quot Educational 
Soc. of Denomination Called Chris- 
tians v. Varney, 54 N. H. 376]; Smith 
v. White, 68 W. Va. 472, 60 SE 404, 
405, 14 LRANS 530. 

6. Brown v. March, 111 Ok1. 288, 
242 P 155; Butler v. "Fryer, 59 OKl. 


2 Ae LOO P 367. 

Wau Pattonweve, vite, 0) vAda. Tis; 
3063 | Collum’ *v; Hervey, 176 Ark, 
714,°3 SW (2d) 993;-Hunt v. Haven, 
boN: HB. 16232 Sills ve Fond, 17 N.C. 
733, 88 SE 636; Smith v. White, 63 W. 
Va. 472, 475, 60 SE 404, 14 LRANS 
530. See Smith v. Hill, 17 N. M. 415, 
428, 134 P 243 (in respect of the mean- 
ing of privies in estate, “in the sense 
of succession to rights in the same 
property, all of the parties in this 
cause may be said to be in privity’’). 

“We [a privy in estate] comes in 
by succession to property by contract 


or law.” Smith v. White, supra. To 
same effect Collum vy. Hervey, 176 
Ark. 714, 3 SW (2d) 993. 


Privity as implying succession see 
supra § 1 text and note 30. 

8. O’Donnell v. McIntyre, 118 N. 
Y) 1565 1162;-23 NE 455. 

[a] Beason for rule.—Purchaser 
isa grantee of the state. O’Donnell v. 
McIntyre, 118 N. Y. 156, 23 NE 455. 

Title or estate acquired by purchas- 
er see Taxation [37 Cyc 1472]. 

9. Garlington v. Blount, 146 Ga. 
627, 91 SE 553; Pool v: Morris, 29 Ga. 
374, 382, 74 AmD 68; Lang v. Metzger, 


206 Ill. 475, 69 NE 498, 498; Sills v. 
Mord: 7A Ne Ce. 733, 7395) 8S SB) 6S65, 
638 [cit Cyc]; Veve v. Fajardo Sugar 
Growers’ Assoc., 29 Porto Rico 609, 
621. 

10. Aiken v. Zahn, 23 Pa. Super. 
411, 414. 

11. Aiken v. Zahn, supra. 

12. Greenleaf Evid. (16th ed) § 
189 note 1 [quot Ottensoser v. Scott, 


47 Fla. 276, 37 S 161, 168, 110 AmSR 
137, 66 LRA 346, 4 AnnCas 1076 (con- 
curring opinion) ]. 


PRIVITY 


in contract. 


tract remain.” 


Privity in contract alone denotes the privity be- 
tween lessor and lessee,?° or heir and tenant in dow- 
er,?1 or by curtesy,?? by the covenants of the lat- 
ter, after he has assigned his term to a stranger. 

[§ 5] 4. Privity in Both Estate and Contract de- 
notes the privity between lessor and lessee.** Where 
both privity of contract and of estate exist, privity 
of estate inay be destroyed, and the privity of con- 


[§ 6] 5. Privity in Blood denotes the privity be- 
tween heir and ancestor,?* and coparceners.*° 
privy in blood derives his title by deseent.?7 


A 


[§ 7] 6. Privity in Law denotes the privity in 


tion.®? 


13. Bonfils v. McDonald, 84 Colo. 
325, 270 P 650; Hartley v. Phillips, 
198 Pa. 9,47 A 929, 935, See Chicago, 
ete, R. Co. v. U. SH Pe WE SOESOR BO 
Sct 470, 478, 54 L. ed. 721 (the court, 
in respect of a contract, said: “privity 
was established between them 
(we use the word . in the sense 
of party)’’). 

14. Bonfils v. McDonald, 84 Colo. 
325, 270: P 650. 

15. Van Buren Div. of Toledo, etc., 
R. Co. v. Lamphear, 54 Mich. 575, 20 
NW 590; Woods v. Ayres, 39 Mich. 
345, 350, 32 AmR 396. 

16. Woods v. Ayres, supra; Hyink 
us ae Line Irr. Co., 62 Mont. 401, 205 


17. Van Buren Div. of Toledo, etc., 
R. Co, v. Lamphear, 54 Mich. 575, 
ZOMIN Wi 59088 59/38 


Agreement or mutual assent in gen- 
eral see Contracts §§ 46-121. 


Sey Crutchfield v. Hudson, 23 Ala. 
3. 
19. Crutchfield v. Hudson, supra. 
20. Greenleaf Evid. (16th ed) § 
189 note 1 [quot Ottensoser v. Scott, 


47 Fla. 276; 37 S 161, 163, t10 AmSR 
137, 66 LRA 346, 4 AnnCas 1076 (con- 
curring opinion) ]. 

21. Greenleaf Evid. (16th ed) § 189 
note 1 [quot Ottensoser v. Scott, su- 
pra (concurring opinion) ]. 

22. Greenleaf Evid. (16th ed) § 
189 note 1 [quot Ottensoser v. Scott, 
supra (concurring opinion) ]. 

23. Greenleaf Evid. (16th ed) § 
189 note 1 [quot Ottensoser v. Scott, 
supra (concurring opinion) ]. 

24 \Bonfils v. McDonald, 84 Colo. 
3825, 270 P 650. 

25. Metropolitan St. R. Co. 
bys. 199 Meds 1912, 39 CCA, 456> Cruteh- 
field v. Hudson, 23 Ala. 393; James v. 
James, 85 Colo. 154, 274 P 816; Otten- 
soser v. Scott, 47 Bla. 276; 37 S 161, 
110 AmSR 137, 66 LRA 346, 4 AnnCas 
1076 (concurring opinion); Old Do- 
minion Copper Min., ete., Co. v. Bige- 
low, 203 Mass. 159, 89 NE 1938, 218, 40 
LRANS 314; H. Weston Lumber Co. 
v. Lacey Lumber Co., 123 Miss. 208, 
85 S 193, 10 ALR 436; Lipscomb v. 
Postell, 38 Miss. 476, 77 AmD_. 651; 
Womach v. St. Joseph, 201 Mo. 467, 
100 SW 4438, 10 LRANS 140; Ahlers 
v. Thomas, 24 Nev. 407, 56. P 938), 77 
AmSR 820; Buckingham v. Ludlum, 
CH ONES UROL SIGIR E pestis aig, Sanu le ale 
N. M. 415, 134 P 243; O’Donnell v. Mc- 
Intyre, 118 N. Y.7156, 238° Ni 455; 
Coan v. Osgood, 15 Barb. (N. Y.) 588; 
Tinkham v. Borst,-24 HowPr (N. Y.) 
246; Douglass v. Howland, 24 Wend. 
CN. Yi) 355, 535) "Gouraud v.. Gourauds 
3 Redf. Surr. (N. Y.) 262; Freeman 


v. Gum- 


case of escheats,** where the law without privity of 
blood or estate casts land upon another;?® a ten- 
ant by curtesy®° or in dower®! is a privy in law. 
Certain privies in law, as an executor or administra- 
tor, are also designated as privies In representa- 


{§ 8] 7. Privity of Person denotes the privity be- 
tween trustee and cestui que trust.?% 


Judgm. (5th ed) § 438 [quot Allen v. 
Birch, Kan., 282 P 737, 740]. 

26. Metropolitan St. R. Co. v. Gum- 
by, 99 Fed. 192, ce) 39 CCA 4555 Ot- 
tensoser v. Scott, 4 47 Fla. 276, AA s 161, 
110 AmSR 137, 66 LRA. 346, 4 AnnCas 
1076 (concurring opinion) ; VET: Wes- 
ton Lumber Co. v. Lacey Lumber Cox 
123 Miss. 208, 85 S 193, 195, 10 ALR 
436; Lipscomb v. Postell, 38 Miss. 
476, 77 AmD 651; Ahlers v. Thomas, 
24 Nev. 407, 56 P 93, 77 AmSR 820; 
Coan .v: “Osgood, . 15) Barby ©GNe oe 
583; Freeman Judgm. (5th ed) § 438 
Lee Allen v. Birch, Kan., 282 P 737, 
7 3 ‘ 

27. Orthwein v. Thomas, 127 Ill. 
554, 21 NE 430, 435, 11 AmSR 159, 4 
LRA 434; Sills V.  Rordawt7il (NAC. 
733, 88 SE 636; Barrett v. Brewer, 
LS SUN Ges 47. 69 SB 614, 616, 42 LRA 
NS 408. 

28. Old Dominion Copper Min., etc., 
Co. v. Bigelow, 203 Mass. 159, 89 NE 
193, 40 LRANS 314; H. Weston Lum- 
ber Co. v. Lacey Lumber Co., 123 Miss. 
208, 85 S 193, 10 ALR 4386; Lipscomb 
v. Postell, 38 Miss. 476, 77 AmD 651; 
Ahlers vy. Thomas, 24 Nev. 407, 56 Pp 
93, - 77 :AmSR, 728206 Buckingham Vv. 
Ludlum, 3 TAN. Ea. 1373. Smith We 
Hill, 17 N. M. 415,134 P 243; O’Don- 
nell v. McIntyre, 118 N. Y. 156, 23 
NE 455; Coan v. Osgood, 15 Barb. 
GN Ys): Deine 

29. Metropolitan St. R. Co. v. Gum- 
by, 99 Fed..192, 39 CCA 455; Ottenso- 
serv. Scott, 47 Mla. 276, 37 -S5161, 110 
eee 137, 66 LRA 346, 4 AnnCas 


Escheat in general see Escheat 21 
Cc. J. p 847 et seq. 

80. Womach v. St. Joseph, 201 Mo. 
467, 100 SW 4438, 10 LRANS 140. 

81. Womach vy. St. Joseph, supra; 
Douglass v. Howland, 24 Wend. (N. 
BYE) Os woos 
. ‘Privies in law [are] lords 
by escheat, tenant by curtesy, tenant 
in dower, executor or administrator, 
the incumbent of a benefice, and all 
others that come in by act of the 
law.” Freeman Judgm. (5th ed) § 
438 [quot Allen v. Birch; (Kan.) 282 P 
37, 740]. 

32. Johnston v. Duncan, 67 Ga. 61, 
70; Latine v. Clements, 3 Ga. 426, 430. 

Privies in representation see infra 


33. Pond v. Pond, 79 Vt.352, 65 A: 
97, 8 LRANS 212. 

[a] Administrator and heir.—(1) 
The real estate descends directly to 
the heir, and the interest of the ad- 
ministrator is in the nature of a naked 
conditional power; the privity be- 
tween them as to Such property is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PRIVITY— 


[§ 9] 8. Privity in Representation denotes the 
privity between executor and testator,®+ or between 
administrator and intestate.®® 

[§ 10] 9. Privity in Tenure 
between landlord and tenant.?° 

PRIVY.** In common use the words “water- 
closet,” “privy,” “toilet,” and “closet” are employed 
to express the same meaning.?§ 

PRIVY COUNCIL.?®® 

PRIVY EXAMINATION.?*° 

PRIVY TOKEN. A term used to denote a false 
mark or sign, forged object, counterfeited letter, key, 
ring, etc., used to deceive persons and thereby fraud- 
ulently to get possession of property.*! 

PRIVY VERDICT.*? One given out of court, be- 
for any of the judges of the court;4*? a verdict giv- 
en before one of the judges of the court, after the 
court has risen,** that which, for the sake of being 
released from confinement, is given by a jury out of 
court to a judge;*® a verdict when the judge has 
left or adjourned the court, and the jury, being 
agreed, in order to be delivered from their confine- 
ment, obtain leave to give their verdict privily to 


denotes the privity 


slight or none at all. Pond v. Pond, 


24 HowPr (N. Y.) 246; 
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the judge out of court.4® It is called “privy” be- 
cause it ought to be kept secret from each of the 
parties until it is affirmed in court.47 Such ver- 
dict has been called a mere nullity,’ since it is of no 
force unless affirmed by a public verdict given open- 
ly in court, wherein the jury may vary from the 
privy verdict. *9 But if the court be adjourned to 
the judge’s chamber®® or to his lodgings, and the 
jury there deliver their verdict,®! it is not privy but 
pubhe. 

*PRIZE.°? [§ 1] A. In General. Anything car- 
ried off as the result or reward of a contest;°* any- 
thing offered to be competed for, or as the induce- 
ment to or reward of effort;°4 anything to be striven 
for;>> anything offered as an inducement to par- 
ticipate in a scheme of chance;°°® a reward gained 
by contest or competition;®* something offered by 
a person for the doing of something by others in a 
contest in which he himself does not enter;°* same 
valuable thing, offered by a person for the doing of 
something by others, into the strife for which he 
does not enter;°° that which is obtained against the 
competition of others;*® that which is won in a lot- 


Gouraud v. 47. Bacon Abr. tit Verdict B; Coke 


79 Vt. 352, 65 A 97,8 LRANS 212. (2) | Gouraud, 3 Redf. Surr. (N. Y.) 262; | Litt. pp 392-227 b [both quot Barrett 
Executor or administrator, authority | Pond v. Pond, 79 Vt. 352, 65 A 97, 8|v. State, 1 Wis. 175, 180];. Jacob L. 
and duties in general see Executors| LRANS 212. D. tit Verdict [quot Com. v. Heller, 


and Administrators §§ 386-401. 
[b] Executor and legatee.—(1) 


36. 


Greenleaf Evid. 
189 note 1 [quot Ottensoser v. Scott, 


5 Phila. (Pa.) 123; 1241. 
“The very essence of a privy ver- 


(16th ed) § 


When an estate consists entirely of 
personal property, the relation of 
trustee and cestui que trust exists 
between the executor and the legatee. 
The privity between them is the privi- 
ty of trustee and cestui que trust, 
which, it is said, was classified in the 
old books as “privity of person.” 
Pond vy, Pond, 79 Vt. 352, 359, 65 A 97, 
8 LRANS 212. (2) Executor or ad- 
ministrator as trustee in general see 
Executors and Administrators § 387 
text and notes 18-20. 

34. Metropolitan St. R. Co. v. Gum- 
by, 99 Fed. 192,.39 CCA 455; Crutch- 
field v. Hudson, 23 Ala. 393; Collum 
v. Hervey, 176 Ark. 714, 3 SW (2d) 
993; James v. James, 85 Colo. 154, 
274 P 816; Ottensoser v. Scott, 47 
Be G0, ol gs) Lol) LLOCAM SIR 137, 66 
LRA 346, 4 AnnCas 1076 (concurring 
opinion); Old Dominion Copper Min., 
ete., Co. v. Bigelow, 203 Mass. 159, 
89 NE 193, 219, 40 LRANS 314; fhe 
Weston Lumber Co. v. Lacey Lumber 


Co., 123 Miss. 208, 85 S 193, 10 ALR 
436; Lipscomb v. Postell, 38 Miss. 
MiG. Ti aA, bois) Womach “vy. St. 


Joseph, 201 Mo. 467, 100 SW 443, 10 
LRANS 140; Ahlers v. Thomas, 24 
Nev. 407, 56 P 93, 77 AmSR 820; 
Buckingham v. Ludlum, 37 N. J. Eq. 
137; O’Donnell vy. McIntyre, 118 N. 
Y. 156, 23 NE 455; Coan v. Osgood, 15 
Barb. (N. Y.) 583; Tinkham vy. Borst, 
24 HowPr (N. Y.) 246; Gouraud v. 
Gouraud, 3 Redf. Surr. (N. Y.) 262; 
Pond v-" Pond, 79) Vt. 352, 65 A 97, 8 
LRANS 212. 

35. Metropolitan St. R. Co. v. Gum- 
by, 99° Fed. 192, 198; 39 CCA 455; 
Collum v. Hervey, 176 Ark. 714, 3 SW 
(2a) 993; James v. James, 85 Colo. 
154,.274 P 816; Ottensoser v. Scott, 
47 Fla. 276, 37 S 161, 110 AmSR 137, 
66 LRA 346, 4 AnnCas 1076 (concur- 
ring opinion); Old Dominion Copper 
Min., etc., Co. v. Bigelow, 203 Mass, 
ANS) "89 NB 193, 219, 40 LRANS 314; 
H. Weston Lumber Co. v. Lacey Lum- 
ber Co,, 123) Miss: 208,85 S193, 10 
ALR 436; Lipscomb v. Postell, 38 
Miss. 476, 77 AmD 651; Womach v. 
St. Joseph, 201 Mo. 467, 100 SW 443, 
10 LRANS 140; Ahlers v. Thomas, 
24 Nev. 407, 56 P 93, 77 AmSR 820; 
Buckingham vy. Ludlum, 37 N. J. Eq. 
137; O’Donnell v. McIntyre, 118 N. Y. 
156, 23 NE 455; Coan v. Osgood, 15 
Barb. (N. Y.) 5883; Tinkham vy. Borst, 


47 Fla. 276, 37 S 161, 163, 110 AmSR 
137, 66 LRA 346, 4 AnnCas 1076 (con- 
curring opinion) ]. 

37. See also Privity ante. 

38. Louisville, ete., R. Co. v. Com., 
175 Ky. -282, 194 Swiss. 

[a] As used in a statute requir- 
ing railroad companies to furnish 
water-closets or privies at all depots, 
“privy” has substantially the same 
meaning as ‘‘water-closet.” Louis- 
ville; etc, RR. Col vy. Comes, 115, Key. 282, 
194 SW 313; Louisville, etc., R. Co. 
Vv. Coma) ( Ay... 20%522094230) S Wer 616, 
17 KyL 116. See Burton v. Acton, 51 
J. P. 566 (tub-closets within term 
“privies” in 21 & 22 Vict. c 98-§ 34). 

39, — See Councilii1s Cyd up 351 text 
and note 5; Courts § 575 text and 
note 3; Railroads [33 Cyc 48 note 50]. 

40. See Acknowledgments §§ 147, 
148. 

41. Black L. D. [quot State v. 
Renick, 33 Or. 584, 590, 56 P 275, 72 
AmSR 758, 44 LRA 266]. 

Forgery see Forgery 26 C. J. p 893 
et seq 

Indlotment for reaper property 
by see False Pretenses § 5 

Use of, as element of eeonne see 
False Pretenses $$ 1, 5, 74 438. 

42. Verdict: 

Defined see Trial [38 Cyc 1868]. 
Delivery of in criminal proceeding see 

Criminal Law § 2571. 

Rendition and reception see Trial [38 

Cyc 1872 et seq]. 

Sealed verdict: 
In civil proceeding see Trial [88 Cyc 
871 


In criminal proceeding see Crim- 
inal Law § 2581. 

43. Coke Litt. pp 392-227 b [quot 
Barrett (v. State, Ie Wis. 175, > 1380]; 
Jacob L. D. tit Verdict [quot Com. v. 
Heller, 5 Phila. (Pa.) 1238, 124]. 

44. Chitty Archbold Pract. (12th 
ed) p 411 [quot Campbell v. Linton, 
2 Wie Cu @ 1B. (Ont) .5.0e, 0.00 

45. Dornick v. Reichenback, 10 

“eg. & R. (Pa.) 84, 94. 

46. 3 Blackstone Comm. p 377 
[quot Young v. Seymour, 4 Nebr. 86, 
89; Kramer v. Kister, 187 Pa: 227, 
235, 40 A 1008, 44 LRA 432; Willard 
V.ushafter, 6 Phila, (Pa.) 520; Peart 
Va Chicaso. ete: in. Co.) Ss Di 337, 
341, 58 NW 806; Campbell v. Linton, 
Dif 1B (Qy gles (Ont.) 56s), 0.004) 


U. C. Q. B. (Ont.) 563, 


dict is its secresy from the knowl- 
edge of the parties.”’ Barrett v. State, 
supra. 

48. 3 Blackstone Comm. p 377 
[quot. Young v. Seymour, 4 Nebr. 86, 
89; Kramer vy. Kister, 187 Pa. 227, 40 
A 1008, 1009, 44 LRA 432; Peart v. 
Chicago; jetes, RivGo., 5 Sw Da sens 
NW 806, 807; Campbell v. Linton, 27 
566]. 

49. 3 Blackstone Comm. p 377 
[quot Young v. Seymour, 4 Nebr. 86, 
89. Kramer! v, Kister, 18% iPae22n, 
235, 40 A 1008, 44 LRA 4382; Willard 
Vv. Shaffer, 6 Phila. (Pa.) 520; Peart 
Vie CHICA LO, (CLC. RCO... 75 Son DE wrormlie 
3841, 58 NW 806; Campbell v. Linton, 
201, C3 Qh By (Ont) 7563560 6lp Coke 
itt. p.227°b [quot Campbell v. Lin- 
ton, supra]. 

50. Dornick Vv: 
Sere. & R. (Pa.) 84, 

51. Chitty Archbold Pract. (12th 
ed) p 411 [quot Campbell v. Linton, 
Zk Ue Oe). WB O(Ont.). 565; DOO N 

52. See Gaming §§ 44-46, 

Prize: 

Admiralty jurisdiction see Admiralty 

§§ 104-110. 

Drawing a see Drawing 19 C. J. p 763 

text and note 46. 

Public offer of: 

In general see Contracts § 70. 

In lottery see Lotteries § 8. 

53. Webster D. [quot Equitable 
Loan, ete., Co. v. Waring, 117 Ga. 599, 
63, 44 9S hie 320, 9% Ams aii 62 
LRA 93; Sullivan v. State, 67 Miss. 
346, 352, 7 S 275]. 

54. Webster D. [quot Equitable 
Loan, ete., Co. v. Waring, 117 Ga.599, 
613, 44 SE 320,,97 AmSR 177, 62 LRA 
OAs 

55. Standard D.; Webster D. [both 
quot Equitable Loan, etc., Co. v. War- 
ing, supra]. 

56. Standard D. [quot Equitable 
Loan, ete., Co. v. Waring, supra]. 


Reichenback, 10 
0. 


57. Worcester D. [quot Sullivan v. 
State, 67 Miss. 346, 352, 7S 275]. 
58. Peo. v. Fallon, 4 App. Div. 82, 


39 NYS 865, 869. 
59. See Gaming § 45. 


60. Webster D. [quot Equitable 
Loan, ete., Co. v. Waring, 117 Ga. 599, 
613, 44 SE 320, 97 AmSR 177, 62 LRA 


93; Sullivan v. State, 
Bibi mle imeroll|s 


67 Miss. 346, 


*By WILLIAM QUINBY DE FUNIAK (Prize-Prize Court). 
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tery®! or in any similar way.°? 


[§ 2] B. In Admiralty Law. The term used to, 
signify any goods, the subject of marine capture ;°* 
property taken at sea from an enemy, jure belli;** 
a technical term, expressing a legal capture;®° mari- 
time capture effected by maritime force only,—ships 
Recaptures are em- 


and cargoes taken by ships.*® 
phatically cases of prize.*7 
{§ 3] C. Prize Goods. 


61. Century D.; Webster D. [both 
quot Equitable Loan, ete., Co. v. War- 
ing, 117 Ga. 599, 613, 44 SE 320, 97 Am 
SR 177, 62 LRA 93]. 

{a] “Premiums” and “prizes” are 
equivalent words within the meaning 
of the federal statute forbidding the 
carriage from one state to another 
of any paper, etc., purporting to be 
or to represent a chance in a lot- 
tery. U.S. v. Jefferson, 134 Fed. 299, 
300. 


[b] “Offering prizes.’—U. S. v. 
ee: 1 Fed. 426, 430, 17 Blatchf. 
62. Century D. [quot Equitable 


Loan, etc., Co. v. Waring, 117 Ga. 599, 
aT 44 SE 320, 97 AmSR 177, 62 LRA 

[a] Used in connection with anti- 
lottery laws, the word “prize” com- 
prehends anything of value gained 
(or correspondingly lost) by the oper- 
ation of chance, or any inequality in 
amount of value in a scheme of pay- 
ment of money or other thing of val- 
ue as a result of the use of chance. 
Equitable Loan, ete., Co. v. Waring 
NA. COO 9, O03, 44 SE 330, 97 AmSR 
177, 62 LRA 93. 

[b] Under a statute entitled “An 
act to prevent the sale or exchange 
of property under the inducement that 
a gift or prize is to be part of the 
transaction,” the giving of a photo- 
graph to each purchaser of a certain 
brand of tobacco is not a violation 
thereof. The sale prohibited is a sale 
upon any representation “that any- 
thing other than what is specifical- 
ly stated to be the subject of the sale’”’ 
is to be delivered. Com. v. Emerson, 
165 Mass. 146, 42 NE 559. 


63. Groning v. Union Ins. Co., 10 
SC we Ose OOd. 
[a] “Booty” distinguished.—U. S. 


v. Dewey, 188 U. S. 254, 23 SCt 415, 
422, 47 L. ed. 463. “Booty” see 9C. J. 


p 139. 
[b] “Salvage” distinguished.—The 


Goods taken on the high 
seas, jure belli, out of the hands of the enemy.**® 

[§ 4] D. Prize Law. A law of war, of might, and 
of force, which is to be exercised at the order and 


PRIZE—PRIZE COURT 


ye 


behest of the executive, and not upon the principles. 


or owners.?} 


6] F. Prize Tickets. 
which the holder would be entitled to demand and 
receive the pegs drawn to their respective num- 


bers.*? 


Elena G., 61 Fed. 519, 520. ‘“‘Salvage’”’ 
see [35 Cyc “T1611. 
64. Bas v. Tingy, 4 Dail. (U. S.) 


hace a! bu Dip ev Eira le 


65. Miller v. The Resolution, 2 
Dall CUE ;Ss)) 1,043. ieeds Zigs: 
66. The Genoa, 2 Dods. 444, 446, 


165 Reprint 1541 [quot The Siren, 13 


Wall. (U. S.) 389, 395, 20 L. ed. 505]. 
[a] Similar definition.—Maritime 
captures only—ships, and cargoes 


taken by ships. U.S. v. Athens Arm- 
ory, 24 F. Cas. No. 14,473, 2 Abb. 129, 
35 Ga. 344. 

[b] As soon as war is declared, all 
the property of the enemy, or his 
subjects, wherever found, whether 
on land or water, is lawful prize. 
Johnson v. Twenty-One Bales, ete., 13 
Fed. Cas. No. 7,417, 2 Paine 601; Van 
Nee Prize Cas. 5, 3 Wheel. Cr. (N. Y.) 

[ce] Prize only relates to, or is con- 
nected. with, state or condition of war. 
—A. vessel captured for engaging in 
piratical aggression becomes, a prize 
on account of the state of universal 
war presumed to have been declared 
by ‘a pirate against commerce and 
human kind at large, which requires 
no reciprocal declaration’ from any 


nation. The City of Mexico, 28 Fed. 
148, 150. 
{d] “Good and lawful prize” does 


not necessarily imply that the goods 
were enemies’ property. Groning v. 
Union, Ins...Co., 10S. Cyl. 537, 540. 

[e] Question of prize or no prize 
is essentially a question of title. En- 
emy property, or property found so 
engaged in an unfinished voyage of 
illicit trafic with the enemy as to be 
quasi hostile, is liable to condemna- 
tion; property not in that predica- 
ment is not. In re Seventy-Hight 
Bales of Cotton, 21 F. Cas. No. 12,679, 
1 Lowell il. 

[f] “Capture” and “prize” are not 
convertible terms (1) and that for 
the subject of capture to be made 


of policy or equity.°® 
[§ 5] E. Prize Logs. 
other timber, the marks of which have been so de- 
faced as not to be known;?° logs not having thereon 
some mark for the purpose of designating the owner 


All logs, masts, spars, and 


In a lottery, tickets on 


PRIZE COURT. ae 


aes for the benefit of the captors 
the taking must meet the Cone ee 
imposed by the statutes. 

Dewey, 188 U.S. 254, 259, 23 sct 415, 
47 L. ed. 463. (2) In ordinary use the 
words “prizes and capture” refer, 
doubtless, to captures on water as 
maritime prize; but under the stat- 
ute “to confiscate property used for 
insurrectionary purposes” they refer 
to property taken on land as well as 
on water.. Union Ins. Co. v. U. S., 6 
Walls GUUS?) 759).7.60,) 18 lin ed. 8 fae 
U.S. v. Athens Armory, 24 F. Cas. No. 
14,473, 2 Abb. 129, 35 Ga. 344. 

67. The Adeline, 9 Cranch (U. S.) 
244, 284, 3 L. ed. 719. 

68. The Adeline, supra; The Two 
Friends, 1 C. Rob: 271, 288, 165 Re- 
print 174. 

“Goods” see 28 C. J. 'p 720. 

69. The Buena Ventura, 87 Fed. 
92754. 9203 

“Law” see 36 Crip one 

70. Kennebec Log Driving Co. Vv. 
Burrill, 18 Me. 314, 317 

71. Kennebec Log Driving Co. 
Burrill, supra. 

[a] Such is the meaning of the 
term as used in a statute providing 
that such logs shall be the property 
of log driving companies. Kennebec 
Log Driving Co. v. Burrill, 18 Me. 
314, ig 

[b] Statutory definition. — Rev. 
Codes § 1504 [quot Norman y. Rose 
Lake Lumber Co., 22 Ida. 711, 128 P 
85, 88, AnnCasi913E 673]. 

“Log” see Logs and Logging § 1. 

72. Baltimore Bank v. Smith, 3 Gill 
& J. (Md.) 265, 275. See Lotteries § 8. 

[a] None other would be a prize 
ticket within the meaning of a con- 
tract to pay a note in eash or prize 
tickets of a certain lottery fifty days 
after the drawing should be conclud- 
ed. Baltimore Bank vy. Smith, 3 Gill 
& J: (Md?) 265, 275: 

73. See War [40 Cyc 330, 372-380]. 
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Action for death see Death 17 C. J. p 1159. 


Affray 2 C. J. p 383. 

Assault and Battery 5 C. J. p 608. 
Breach of the Peace 9 C. J. p 385. 
Conspiracy 12 C. J. p 535. 
Dueling 19 C. J. p 824. 

Homicide 29 C. J. p 1045. 


CROSS REFERENCES 


License to hold exhibition see Licenses 37 C. J. p 162. 


Refusal to accommodate prize fighter see Innkeepers § 


29 note 2. 


Rent for premises leased as training quarters see Land- 
lord and Tenant § 1323. 

Riot [34 Cyc 1770]. 

Unlawful Assembly [39 Cyc 831]. 


Injunction to restrain see Nuisances § 248. 


[§ 1] The term “prize fight” had no technical 
It is generally defined as 


meaning at common law.? 


I. DEFINITIONS 


ties, in publie.® 


reward, or wager,” and, according to some authori- 


The term is defined in the statutes 


a contest in which the contestants fight for a prize, | of some jurisdictions.* 


1. Seville v. State, 49 Oh. St. 117, 


132, 30 INE*621, 15° LRAY 5£6° 

2. Ind.—State v. Patton, 159 Ind. 
248, 64 NE 850. 

Kan.—State v. Purtell, 56 Kan. 479, 
43 P 782. 

Miss.—Sullivan v. State, 67 Miss. 
346, 7S 275. 


N. Y.—Fitzsimmons v. New York 
State Athletic Commn., 146 NYS 117 
{aff 162 App. Div. 904 mem, 147 NYS 
1111 mem]. 

Okl.—Sampson y. State, 18 Okl. Cr. 
191, 194 P 279. 

[a] Lexicographers who define it 
give it substantially the same defini- 
tion. Seville v. State, 49 Oh. St. 117, 
131, 30 NE 621, 15 LRA 516. 

[a] ‘Prize fight” is phrase of com- 
mon use, and its employment indi- 
cates what is clearly and distinctly 
meant, as other English terms. State 
vy. Patton, 159 Ind. 248, 251, 64 NE 850. 

[ce] “Prize fighter’ is: (1) ‘One 
who fights or boxes publicly for a re- 
ward.’ Worcester D. [quot Sullivan 
v. State, 67 Miss. 346, 352, 7 S 275]. 
(2) “One who fights publicly for a 
reward.” Webster D. [quot Sullivan 


v. State, supra]. 

“Encounter” see 20 C. J. p 1248, 

“Pioht” see 25 C. J. p 1122. 
s “Prize” see ante. See also Gaming 

45. 

“Wager” see [40 Cyc 235]. 
Gaming § 36. 

3. Sullivan v. State, 67 Miss. 346, 
7S 275. See also infra § 7. 

4 See statutory provisions. 

fale “Prize ifight? (1) -assused in 
Rev. St. § 6890, providing that who- 
ever engages as principal in any prize 
fight shall be imprisoned, etc., is used 
in its ordinary signification of a fight 
for a prize or reward, and includes all 
fights of that character, however con- 
ducted or witnessed. Seville v. State, 
49 Oh. St. 117, 30 NE 621, 15 LRA 516; 
State v. Hobart, 11 OhS&CP 166, 8 Oh 
NP 246. (2) As used in Rev. St. 
(1910) § 2567, the term means an ex- 
hibition contest of pugilists for a 
stake or reward. Sampson v. State, 
PSOKINGr) TOIT 9 4 Po) @) eLthigean' 
encounter or fight with fists or hands 
between two persons who have met 
for such purpose by previous arrange- 
ment made by or for them. Rex vy. 


See also 


Pelkey, 6 Alta. L. 103, 12 DomLR 780, 
21 CanCrCas 387, 24 WestLR 804, 4 
WestWkly 1055 (Cr. Code [1906] § 
2 (81)). 

[b] “Boxing match.”—If the leg- 
islature, knowing that a “boxing 
match” had never been considered a 
“prize fight,’’? had intended to prohibit 
boxing matches or exhibitions, it is 
quite capable of saying so in the exact 
words, but nothing of this kind is in 
Cr. Code § 105. Rex v. Wildfong, 
(Ont.) 17 CanCrCas 251. 

[ec] “Encounter or  fight.”—The 
words, as used in Cr. Code §§ 2 (81), 
4 (105), have been construed to mean 
an encounter of the nature of a fight, 
the court saying: “The word fight is 
here used with its ordinary meaning 
which is hard to define in simpler 
terms. % . But in the present 
case, the only fight to be considered 
is one with the fists or hands. It wiil 
include what was therefore known 
as a prize fight between pugilists as 
also a fight arranged between persons 
who are not pugilists, but would not 
include boxing when it is carried on 
as an exemplification of what has been 
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[§§ 2-4 


II. NATURE OF OFFENSE 


[§ 2] A. At Common Law. The specific offense 
of prize fighting was unknown to the common law,°® 
the participants being punishable for assault and 
battery,® breach of the peace,’ or riot,® according to 
the circumstances surrounding the particular ease. 
Nor was it an offense to hold boxing or sparring ex- 
hibitions.® 

[§ 3] B. Under Statutes. In practically all ju- 
risdictions prize fighting is now prohibited by stat- 
ute,+° and in many, boxing matches and sparring ex- 
hibitions have also been declared unlawful.1? In 
some jurisdictions statutes prohibit prize fights, or 
publie exhibitions of boxing or sparring, but permit 
boxing or sparring matches to be held under certain 
conditions in gymnasiums, or athletic or social 
clubs;1* and a statute of this kind does not legalize 
prize fighting in gymnasiums or elubs,'® but merely 
sanctions legitimate exhibitions of skill in spar- 
ring;'* and a contest which, because of the prize 
offered!® or the intent of the contestants to injure 
each other,'® is in fact a prize fight is unlawful even 
under such a statute.17 In some jurisdictions com- 
missions or boards have been created by statute and 
empowered to control boxing and sparring contests or 
exhibitions and those engaged therein, and to pre- 


scribe rules under which such contests or exhibitions 
may be conducted;!® and such statutes are within 
the police power of the statet® and do not deprive 
the citizen of a right to pursue a lawful calling with- 
out due process of law.?® An order or rule of such 
a commission will not be interfered with by a court 
of equity where the commission has not acted arbi- 
trarily or capriciously,?! nor been actuated by an un- 
worthy motive.?? 

[§ 4] C. Distinguished from Boxing or Sparring 
Match. A boxing or-sparring match was not illegal 
at common law,?* unless carried to such length as to 
cause serious injury to one of the participants,?+ or 
so conducted as to amount to a breach of the peace.”° 
“Boxing” is defined as the art of attack and defense 
with the fists protected by padded gloves,?° indulged 
in for the purpose of recreation, exercise, and in- 
struction,?? and not for the purpose of introduc- 
ing and exhibiting for a prize trained and profes- 
sional prize fighters.28 And it has been held that 
boxing without gloves, for a display of skill and 
pastime, when there is no breach of the peace and no. 
intentional injury to the person, is not embraced 
within a statute prohibiting prize fighting.?° 


called the manly art of self-defence 
though it might be if the contest were 
typical of what may be designed as 
the brutal science of attack.” Rex v. 
Pelkey, 6 Alta. L. 103, 107, 12 DomLR 
780, 21 CanCrCas 387, 24 WestLR 804, 
4 WestWkly 1055. 

{d] Fight in nature of prize fight. 
—Howell St. § 9306, prohibiting prize 
fights “or any other fight in the na- 
ture of a prize-fight,” was held to 
embrace but one offense, the words 
quoted not defining any offense other 
than a prize fight. Peo. v. Taylor, 96 
Mich. 576, 56 NW 27, 21 LRA 287. 

[e] “Pugilistic encounter,’ as used 
in U. S. Cr. Code § 320 thereof, is de- 
fined in § 321 as “any voluntary fight 
by blows by means of fists or other- 
wise, whether with or without gloves, 
between two or more men, for money 
or for a prize of any character, or for 
any other things of value, or for any 
championship, or upon the result of 
which any money or anything of value 
is bet or wagered, or to see which any 
admission fee is directly or indirect- 
ly charged.” Dane v. U. S., 57 App. 
(D.C.) 161, 18 F. (2d) ‘811, 812 ieeree 
orari den 275 U.S. 538 mem, 48 SCt 35 
mem, 72 L. ed. 4138 mem]. 

{[f{] “Ring or prize fight,” as used 
in Rev. L. (1910) § 2567, means an 
exhibition of pugilists for a stake or 
reward. Sampson v. State, 18 Okl. Cr. 
191,/194 P 279. 

5. Sullivan v. State, 67 Miss. 346, 
7S 275; Peo. v. Barr, 131 Misc. 80, 225 
NYS 346 [rev on other grounds 223 
App. Diy. 310, 228 NYS 192 (aff 248 
N. Y. 601 mem, 162 NE 541 mem)]; 
Fitzsimmons v. New York State Ath- 
letic Commn., 146 NYS 117 [aff 162 
App. Div. 904 mem, 147 NYS 1111 
mem]. 

6. Com. v. Collberg, 119 Mass. 350, 
20 AmR 328; Fitzsimmons v. New 
York State Athletic Commn., 146 NYS 
117 [aff 162 App. Div. 904 mem, 147 
NYS 1111 mem]; Reg. v. Coney, 8 Q. 
IBY IDB GRCIR elavereine, lelbpaua ob Olop.e(r (Ox 
177; Rex v. Perkins, 4 C. & P. 537, 19 
ECL 638, 172 Reprint 814, 

Assault and battery see Assault and 
Battery 5 C..J. p 608. 

7. Fitzsimmons v. New York State 
Athletic Commn., 146 NYS 117 [aff 


162 App. Div. 904 mem, 147 NYS 1111 
ment Reg. vy. Young, 10° Cox) C..C) 

Breach of peace see Breach of the 
Peace 9 C. J. p 385. 

8. Fitzsimmons v. New York State 
Athletic Commn., 146 NYS 117 [aff 
162 App. Div. 904 mem, 147 NYS 1111 
mem]; Reg. v. Brown, C. & M. 314, 41 
BCL 175; 1714 Reprint 522; Reg. v. 
Billingham, 2C.& P. 234, 12 ECL 545, 
172 Reprint 106. 

[a] Where two persons fought 
amidst crowd, which dispersed quietly 
when officers appeared, and defend- 
ants, on being required to do so, quiet- 
ly yielded to the officers, the contest- 
ants and onlookers were held not in- 
dictable for a riot. Reg. v. Hunt, 
Cox CHORE, 

Riot see Riot [34 Cyc 1770]. 

9. Colliseum Athletic Assoc. v. Dil- 
lon, 204 Mo. A. 504, 223 SW 955. 

10. See statutory provisions. 

[a] Repeal of statute.—(1) A law 
licensing prize fighting by imposing 
an occupation tax thereon is repealed 
by a subsequent act prohibiting such 
contests, and a conviction under the 
former law of engaging in a prize 
fight without a license is unwarrant- 
ed. Sullivan v. State, 32 Tex. Cr. 50, 
22 SW 44. (2) An act to create a box- 
ing commission and to legalize box- 
ing, which was rejected on a referen- 
dum (Kiley L. [Acts 18th Leg. c 97]), 
did not repeal Rev. Code § 8576, pro- 
hibiting boxing contests, and wres- 
tling or Slugging matches, except as 
to boxing contests, but was revised 
in full force in this respect by rejec- 
tion by the people. State v. Gallatin 
County Ninth Judicial Dist. Ct., 56 


Mont. 464, 185 P 157. 

1l. See statutory provisions. 

12. See statutory provisions, 

13. See cases infra note 17. 

14. See cases infra note 17. 

15. See infra § 6. 

16. See infra § 5. 

17. State v. Purtell, 56 Kan. 479, 43 
P 782; Sullivan v. State, 67 Miss. 346, 
aS ikon 

[a] Combat essentially prize fight, 


—Where contestants fight on a wager, 
or for a prize or rewards such as gate 
money, or with the accompaniment 


of backers, referees, and umpires, and 
Where the contest is essentially a 
prize fight, no matter by what name 
called or under what rules of gymnasi- 
um or club conducted, or by whatso- 
ever permission, it has been held ta 
be not within the permissive provi- 
sions of sucha statute. In re Athletic 
Clubs, 5 OhS&CP 696, 7 OhHNP 457. 

18. See statutory provisions. 

[a] In Pennsylvania the state ath- 
letic commission has jurisdiction of 
all boxing, sparring, and wrestling 
matches for which an admission fee is 
charged. In re Boxing, etce., Exhibi- 
tion, 10 Pa. Dist. & Co: 9, 11 (the act 
of June 14, 1923). 

19. Fitzsimmons v. New York 
State Athletic Commn., 146 NYS 117 
[aff 162 App. Div. 904 mem, 147 NYS 
1111 mem]. 

20. Fitzsimmons v. New York 
State Athletic Commn., supra (not in 
violation of U. S. Const. Amendm. 
XIV). 

21. 
State 


New York 


supra. 


Fitzsimmons v. 
Athletic Commn., 
Fitzsimmons v. New 
Athletic Commn., supra. 

23. State v. Burnham, 56 Vite a 
48 AmR 801; Reg. v. Coney, SHOas. 
534; “Reg.-v"Ortony 14° Cox (Cy C. 326: 
Rex v. Littlejohn, (N. B.) 8 CanCrCas 
212; Rex v. Fitzgerald, (Ont.) 19 Can 
CrCas 145. 

24." Reg. v:- Youngs) 10 Cox Cue. 371. 
See Reg. v. Orton, 14 Cox C. C. 226 (if 
the contestants met intending to fight 
until one gave in from exhaustion or 
injury received, it was nota sparring 
eee but a prize fight). See also 
infra § 9. 

25. State v. Burnham, 
48 AmR 801. 

26. [a] “Boxing is the art of at- 
tack and defence with the fists pro- 
tected by padded gloves, as distin- 
guished from pugilism, in which the 
bare fists, or some kind of light gloves 
affording little moderation of the 
blow, are employed.” 4 Encyclopedia 
Brit. (11th ed) p 350. 

27. State v. S gueic Clu bya sar 
Ann. 1095), 17 S259 

28. State v. Gite Club, supra. 

29. State v. Olympic Club, supra. 


York 


56. Vt, 445, 


For later cases, developments and changes in the law see cumulative Ainotations, same title, page and note number. 


§§ 5-7] 


[§ 5] A. Intent To Use Violence. It is usually ” 
held that one of the elements of a prize fight is an 
intention on the part of the participants to do physi- 
However, the mere fact 
that an injury may result incidentally in a boxing 
or sparring match does not make it a prize fight.?1 
The mere fact that it is a so-called friendly bout and 
for scientifie points does not change the character 
of a contest which is in other respects a prize fight,?” 
as anger or ill will on the part of the contestants is 
not a necessary element of the offense;#* nor is it 
necessary that the contest be fought “to a finish,” or, 
in other words, until one of the contestants be over- 


eal violence to each other.®° 


come.?# ° 


[§ 6] B. Prize or Reward. Generally, under stat- 
utes prohibiting prize fights, or boxing or sparring 
matches for a prize or reward, it is held that the 
contest must have been engaged in with an expec- 
tation of a prize or reward either to be won from the 
contestants, or otherwise awarded.*® 


30. 

479, 43 P 782. 

La.—State v. Olympic Club, 47 La: 
Ann; 1095; 27 S599. : 

Mich.—Peo. v. Taylor, 96 Mich. 576, 
56 NW 27, 21 LRA 287. : 

- Eng.—Reg. v. Orton, 14 Cox C. C. 
2207 Regs. v.. Young, 10 Cox C.-C. 371. 

Que.—Steele v. Maber, 19 Que. Su- 
per. 392, 6 CanCrCas 446. 

[a] The word “fight” implies a 
purpose to use violence for the pur- 
pose of inflicting injury. State v. 
Purtell, 56 Kan. 479, 43 SW 782. 

31. State v. Olympic Club, 46 La. 
Ann. 935, 15 S 190, 24 LRA 452; State 
v. Burnham, 56 Vt. 445, 48 AmR 801. 

[a] That nose was occasionally 
made to bleed, that now and then a lip 
was left in a swollen condition, or the 
face somewhat bruised or disfigured, 
does not make the contest what is 
“commonly called a prize-fight,’ as 
like occurrences are apt to take place 
in boxing, fencing, or in football. 
State v. Olympic Club, 46 La. Ann, 935, 
15 S 190, 24 LRA 452. 

32. State v. Olympic Club, 47 La. 
Ann. 1095, 17 S 599; Com. v.Collberg, 
119 Mass. 350, 20 AmR 328; Reg: v. 
Coney, 8 @. B. D. 534. See Com. v. 
Sullivan, 16 WklyNC (Pa.) 14 (a claim 
that a contest is simply for scientific 
points, and that it is friendly, will not 
avail to prevent binding the parties 
over to keep the peace, aS against a 
charge that it is to be a prize fight or 
pugilistic contest, where it is to be for 
four rounds of three minutes each, 
with intermissions of one minute 
each, and to be conducted under the 
“Marquis of Queensbury rules,” one 
of which is that a man knocked down 
must rise within ten seconds and con- 
tinue to the end of the round or be 
declared the loser). 


33. Com. v. Collberg, 119 Mass. 350, 
20 AmR 328; Reg. v. Coney, 8 Q. B. 
D. 534. 

34. State v. Hobart, 11 OhS&CP 
166, 8 OhNP 246; State v. Moore, 5 
OhS&CP 689, 4 OhNP 81. _But see 


Rex v. Fitzgerald, (Ont.) 19 CanCrCas 
145 (where it was held that the bout 
complained of was nota fight but only 
a sparring or boxing match, because, 
among other reasons, there was no in- 
tention on the part of either contest- 
ant to fight until one or the other of 
them gave in from exhaustion or in- 
juries). 

{a] Intent to exhaust or overcome, 
—The essential element is the prear- 
ranged fighting, under certain rules, 
of two persons by striking each other 
with their fists and hands for the pur- 
pose and with the intent to inflict on 
each other such physical pain or in- 
jury_as to disable his adversary from 
further continuing the contest. The 
fact that the fight may be stopped by 


Kan.— State v. Purtell, 56 Kan.{a referee before an actual 
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awarded.*4 
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tial that the prize or reward be gained by one con- 
testant from the other,®* or be awarded by a third 
party;** and it may consist of money paid or con- 
tributed by the spectators,?8 or of the proceeds of 
door or gate receipts;#® and it is immaterial that 
the defeated as well as the successful contestant is 
rewarded,*® or that the contestants are paid a speci- 
fied sum,*+ or that the reward is divided equally be- 
tween them,*? or that it is not in kind as to each 
contestant,** or even that the prize was not actually 
And it has been held that it is not es- 
sential that the prize or reward be won by one of 
the contestants.4® Under statutes prohibiting fight- 


ing in accordance with a previous arrangement or 


It is not essen- 


“knock- 
out,” when it has progressed long 
enough, and with such results, that 
there is no longer a doubt as to which 
will disable the other, would make lit- 
tle difference as to the kind of fight. 
Nor should it make much difference 
that it be agreed that, in case one 
party succeeded in disabling his ad- 
versary in, say ten rounds, that is, 
forty to fifty minutes of fighting, with 
short rest periods, the fight then 
cease, or, if neither is disabled within 
that time, the victor be determined 
by which has inflicted the most pun- 
ishment, or nearest disabled his ad- 
versary. State v. Business Men’s Ath- 
letic Club, 178 Mo. A. 548, 163 SW 901. 

35. Ark.—Magness vy. Isgrig, 145 
Ark, 232, 225 SW 3382. 

Del.—State v. Gregory, 143 A 458. 

Ind.—State v. Patton, 159 Ind. 248, 
64 NE 850. 

fence are v. Purtell, 56 Kan. 479, 


Ky.—Com. v. McGovern, 116 Ky. 
ed Ts SW 261, 25 Kyl 411) 66) LRA: 

80. 

La.—State v. Olympic Club, 47 La. 
Ann. 1095, 17 S 599; State v. Olympic 
Cliib,, 46), ats Ann: +935, 15 7S. £90,724 
LRA 452. 


Mich.—Peo. v. Taylor, 96 Mich. 576, 
56 NW 27, 21 LRA 287. 

Mo.—State v. Business Men’s Ath- 
letic Club, 178 Mo. A. 548, 163 SW 901. 

N. Y.—Peo. v. Finucan, 80 App. Div. 
AQT SOMN S929) NG Ory 254 

Oh.—State v. Moore, 5 OhS&CP 689, 
4 OhNP 81. 

Okl.—Sampson y. State, 18 Okl. Cr. 
OS A ee 2) 

Que.—Steele v. Maber, 19 Que. Su- 
per. 392, 6 CanCrCas 446. 

{a] Where contest was intended 
only as advertisement for one of the 
participants, to secure notoriety and 
thus a better salary as an exhibition 
boxer, and no prize was to be gained 
by the successful person, a conviction 
was held not warranted. FEOl «Vi. 
Floss, 7 NYS 504. 


S62 ‘Statecve Purtell; 66 ikKan.) 479, 
43 P 782. 

37. State v. Purtell, supra. 

38. Peo. v. Finucan, 80 App‘ Div. 


407, 80 NYS 929. 
839. State v. Moore, 5 OhS&CP 689, 
4 OhNP 81. 


40. State v. Purtell, 56 Kan. 479, 43 
P 782. 

41. State v. Gregory, (Del.) 143 A 
458. 

42. Com. v. McGovern, 116 Ky. 212, 


75 SW 261, 25 KyL 411, 66 LRA 280; 
Sampson v, State, 18 Okl. Cr. 191, 194 
12 Pe) 

[a] Division of prize.—To hold 
that the statute against prize fighting 
covers only the case where the re- 
ward is unequally divided would be to 


appointment,*® it is not necessary to a violation that 
a fight be for a prize or reward.*7 

[§ 7] C. In Public. 
public contests are prohibited,*® and a private con- 
test, whether amateur or professional, although for a 
prize or wager, will not constitute an offense there- 


Under some statutes only 


say that the statute does not prohibit 
the brutal and debauching public ex- 
hibition, but does prohibit a greater 
reward being given to one than to the 
other combatant. Com. v. McGovern, 
116. Key. 212,75. SW 261, 25: Keys “400, 
66 LRA 280. 
43. State v. Business Men’s Ath- 
eae Club, 178 Mo. A. 548, 570, 163 SW 


“Tt is not essential that the winner 
receive a different or greater reward 
than the loser. It is apparent that the 
‘championship’ or honor and reputa- 
tion of being the winner may be a suf- 
ficient prize.’ State v. Business Men’s 
Athletic Club, supra. 


44. State v. Moore, 5 OhS&CP 689, 
4 OhNP 81. 
45. Magness v. Isgrig, 145 Ark. 


232, 240, 225 SW 332. 

“The manifest purpose of the law 
makers was to prohibit a pugilistic 
encounter or boxing match conducted 
for a prize or wager, where the con- 
testants, or the promoters, or those 
witnessing the exhibition were ex- 
pecting to reap a reward as a result 
of the contest. Wk Loe sucChncase 
the winning party, w'hether he be one 
of the contestants or an onlooker, re- 
ceives a wager. One of the defini- 
tions of ‘wager’ is a ‘prize.’ (Web- 
ster’s Dict.). It is wholly immate- 
rial, so far as the effect on public 
morals is concerned, whether the 
prize goes to one of the pugilists, or 
whether it goes to one of the pro- 
moters, or to others who are present 
and betting. on the contest.” Mag- 
ness v. Isgrig, supra. 


46. See infra § 8. 

47. Mass.—Com. v. Welsh, 7 Gray 
324. 

Alta.—Rex v. Pelkey, 6 Alta. L. 103, 


12 DomlLR780, 21. Can€rCas 387. 24 
WestLR 804, 4 WestWkly 1055. 

N. B.—Rex v. Littlejohn, 8 Can 
CrCas 212. 

Ont.—Rex v. Fitzgerald, 19 CanCr 
Cas 145; Rex v. Wildfong, 17 CanCr 
Cas 251. 

Que.—Rex v. Fleming, 30 DomLR 


419, 26 CanCrCas 182. 
48. See statutory provisions. 
[a] In Mississippi “prize fight- 


ing,’ as used in the act of March 7, 
1882, making it unlawful for any per- 
sons to engage in prize fighting, 
means fighting in public places, or 
places to which the public, or some 
part of it, is admitted as spectators. 
The act intended to be prohibited is 
that which is public in character, and 
tends to disturb the peace and the 
quiet of the community in which it. 
occurs, and to debase, not only the 
participants, but others who are ad- 
mitted as spectators. Sullivan y. 
State, 67 Miss. 346, 7 S 275. 
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under.*® In some jurisdictions the statutes are con- 
strued to prohibit both public and private contests.°° 
_ [§ 8] D. Previous Appointment or Arrangement. 
Where the statute makes it unlawful to engage in a 
fight in accordance with a previcus appointment or 
arrangement,®1 it is not material that the appoint- 
ment or agreement be made at any particular length 
of time previous to the contest®? or in any particular 
form of words,®* or in writing.°* And it is not ma- 
terial whether the agreement was made within the 
jurisdiction in which the fight was held and the pros- 
ecution instituted.®® 


PRIZE: FIGHTING 


[§ 9] EB. Manner of Conducting Contest. The 
manner of conducting the contest may be consistent 
with a lawful or unlawful contest;°® but whether 
condueted with or without gloves®* for a limited 
number of rounds only,*®* in a ring or not,®® or as a 
fake.or sham;°° whether before few or many spec- 
tators,®+ the clothing worn by the contestants,°? the 
rules observed,°* and precautions taken to safeguard 
the lives and persons of the contestants,°* are not 
material if the contest embraces the essential ele- 
ments ofa prize fight.° 


. 


IV. LIABILITY OF SPECTATORS 


[§ 10] While persons who are present at, and 
aiding, abetting, and sanctioning, a prize fight are 
punishable,*® and a person present, under such con- 
ditions, at a prize fight where one of the contestants 
is killed, is guilty of manslaughter,®? and while it 
has been held in England that persons designedly 
present at a prize fight, even though they do or say 
nothing to encourage it, are aiders and abettors,°* 
more recently it has been held that the mere pres- 
ence of one as a spectator, who does and says noth- 
ing to aid or encourage the fight and takes no actual 


part in the management thereof, does not subject 
him to conviction.®® Persons who are accidentally 
present, although they may watch the contest, are 
not aiders and abettors.7° Under the statutes of 
many jurisdictions it is an offense to aid, abet, ad- 
vise, encourage, or promote a prize fight or other 
unlawful contest.71 Under a statute making it un- 
lawful to engage in a pugilistic encounter, to see 
which an admission fee is charged, one who charged a 
fee for admission to see such an encounter was held a 
principal.*? 


V. CRIMINAL PROSECUTIONS 


[§ 11] A. Indictment and Information.“? As in 
all criminal cases, the indictment or information 
must sufficiently inform accused and the court of the 


49. Com. v. Mack, 187 Mass. 441, 


La.—State v. Olympic Club, 46 La. 


offense defendant is charged with having commit- 
ted;** and it should set forth with reasonable pre- 
cision and certainty all the elements necessary to 


25 ECL 342, 172 Reprint 1164; Rex v. 
Perkins, 4 C. & P. 537, 19 ECL 688, 172 


73 NE 534; Sullivan v. State, 67 Miss. 
346, 7S 275. 

[a] Private exhibition.—Under 
Rev. St. § 4681, making it unlawful 
for any person to engage in any pub- 
lic sparring or boxing exhibition, or 
who shall furnish any room on place 
for such exhibition, a contract for a 
private, as distinguished from a pub- 
lic, exhibition is not illegal. Col- 
liseum Athletic Assoc. v. Dillon, 204 
Mo. A. 504, 223 SW 955. 

{b] -Public exhibition.—Where all 
persons are admitted in the same way 
as to theaters and _ other public 
places of amusement, it constitutes a 
public exhibition, and it is not im- 
portant or material whether appli- 
ecants for tickets are required to sign 
a request to become members of a 
club, where it is understood that all 
applicants would be allowed to pur- 
chase tickets and witness the exhibi- 


tion. Com. v. Mack, 187 Mass. 441, 
73 NE 534. 
50. Seville v. State, 49 Oh. St. 117, 


30 NE 621, 15 LRA 516;° State v. Ho- 
bart, 11 OhS&CP 166, 8 OhNP 246. 

51. See statutory provisions. 

[a] Previous arrangement.—To 
constitute a “prize fight,’ under Can. 
Cr. Code § 92, it was held that there 
must have been a previous arrange- 
ment for a ‘fight’? in the ordinary 
sense of the term, and that that in- 
volved an intention to continue the 
encounter until one or the other of 
the contestants gave in from exhaus- 
tion or from injury received. Rex v. 
Littlejohn, (N. B.) 8 CanCrCas 212. 
See Steele v. Maber, 19 Que. Super. 
392, 6 CanCrCas 446. 

52. State v. Moore, 5 OhS&CP 689, 
4 OhNP 81. 


53. State v. Moore, supra. 

54. State v. Moore, supra. 

55. Com. v. Welsh, 7 Gray (Mass.) 
324. 

56. State v. Burnham, 56 Vt. 445, 


48 AmR 801. 

57. Kan.—State v. Purtell, 56 Kan. 
479, 43 P 782. 

Ky.— Com. v. McGovern, 116 Ky. 
212, 75 SW 261, 25 Kyl 411, 66 LRA 
280. 


Ann. 935, 15 § 190, 24 LRA 452, 47 La. 
Ann. 1095, 17 S 599: 

Oh.—State v. Hobart, 11 OhS&CP 
166, 8 OhNP 246; State v. Moore, 5 
OhS&CP 689, 4 OhNP 81. 

Okl.—Sampson y. State, 18 Okl. Cr. 
191, 194-P 279. 
peer —Reg.” vy. Orton, 14 (Cox sGs CG. 

6. 

58. State v. Hobart, 11 OhS&CP 
166, 8 OhNP 246. 

59. Peo. v. Finucan, 80 App. Div. 
407, SOONNS 92.95 "h7 SN We Cre 254 

60. Steele v. Maber, 19 Que. Super. 
392, 6 CanCrCas 446. 

61. Seville v. State, 49 Oh. St. 117, 
30 NE 621, 15 LRA 516. 

62. State v. Olympic Club, 46 La. 
Ann..935,, 15-S, 190, 24 LRA’ 452, 

63. State v. Olympic Club, supra; 
Peo. v. Finucan, 80 App. Div. 407, 80 
NYS 929, 17 N. Y. Cr,’ 254. 

[a] Marquis of Queensbury rules. 
—It has been held that a contest 
which is conducted under, and gov- 
erned by, the Marquis of Queensbury 
rules is manifestly a prize fight. 
Com. v. McGovern, 116 Ky. 212, 75 SW 
261, 25 KyL 411, 66 LRA 280. 

64 State v. Gregory, (Del.) 143 A 
458. 

65. 

[a] 


See cases supra notes 56-64. 
“Ring and rules.’—Under a 
statute prohibiting the instigation, 
aiding, and furthering of a fight 
without weapons, commonly called a 
“ying or prize fight’ (Pen. Code § 
458), it was ‘held that the mere fact 
that the fighting space was not 
marked off by ropes into a “ring,” and 
that the evidence does not show what 
rules were in vogue, is of little practi- 
cal importance, the contest being 
what hinety-nine out of one hundred 
people in the ordinary walk of life 
would call a “ring or prize fight.” 
Peo. v. Finucan, 80 App. Div. 407, 80 
NYS) 920517 IN yen'Cr 254. 

66. Rex v. Hargrave, 5 C. & P. 170, 
24 HCL 509, 172 Reprint 925. 

67. Rex v. Murphy, 6 C. & P. 234, 
25 ECL 343, 172 Reprint 1164; Rex 
v. Hargrave, 5 C. & BP. 170, 24 HCL 
509, 172 Reprint 925. 

68. Rex v. Murphy, 6 C. & P. 103, 


Reprint 814; Rex v. Billingham, 2 C. 
& P. 234, 12 ECL 545, 172 Reprint 106. 

[a] Corroboration as witnesses.— 
(1) The spectators of a _ sparring 
match are not participes criminis so 
that their evidence, touching what 
occurred at the match, requires cor- 
roboration. Reg. v. Young, 10 Cox C. 
Co tie (2) And although all per- 
sons present at and sanctioning a 
prize fight, where one of the com- 
batants is killed, are guilty of man- 
slaughter, as principals in the second 
degree, yet they are not such accom- 
plices as require their evidence to be 
confirmed, if they are called as wit- 
nesses against other parties charged 


with manslaughter. Rex v. Har- 
grave, 5 C. & P. 170, 24"ECL 509, 172 
Reprint 925. 

69. Reg. v. Coney,.8 Q. B. D. 534 


{disappr Rex v. Murphy, 6 C. & P. 103, 
25 ECL 342, 172 Reprint 1164; Rex v. 
Billingham, 2 C. & P. 234, 12 ECL: 545, 
172 Reprint 106]. 

70. Reg. v. Coney, 8 Q. B. D. 534; 
Rex v. Murphy, 6°C: & P..103,.25 HCL 
3842, 172 Reprint 1164. 

Unlawful assembly see Unlawful 
Assembly [39 Cye’831]. ‘ 

71. See statutory provisions. 

72. _Dane*v; Un So Si App! (Ds.G) 
161, 18 F. (2d) 811 [certiorari den 275 
U. S. 538 mem, 48 SCt 35 mem, 72 L. 
ed. 413 mem]. 

73. Generally see Indictments and 
Informations 31. C. J. p 548. 

74 State v. Gregory, (Del.) 143 A 
458; and cases infra this note. 

{a] Indictments held sufficient to 
charge: (1) Acting as aid and sec- 
ond at prize fight. Com. v. Welsh, 7 
Gray (Mass.) 324. (2) Charging ad- 
mission to see pugilistic encounter. 
Dane v. U. S., 57 App..-(D. C.) 161, 18 
F. (2d) 811 [certiorari den 275 U. S. 
538 mem, 48 SCt 35 mem, 72 L. ed. 413 
mem]. (38) Leaving state by previ- 
ous appointment and engaging in a 


fight without its limits. Coma. 
Barrett, 108 Mass. 302. (4) Prize 
fighting. State v. Patton, 149 Ind. 


248, 64 NE 850; Peo. v. Taylor, 96 
Mich: 576; 56 NW (27%, 24 LRA 287; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


constitute such offense.7° Where the statute defines 
the offense, in accordance with general rules?® an in- 
dictment or information which charges it in the 
words of the statute is sufficient,‘7 although it is not 
necessary to follow the language of the statute if the 
acts constituting the offense are clearly described 
in the indictment.?® If the statute does not define 
the offense, or declare what acts shall be a violation 
of its provisions, facts necessary and essential to 
show a violation thereof should be alleged.7® The 
necessity for an averment that the fight took place in 
public depends upon whether publicity is an essential 
element of the crime.’° Where the offense consists 
of engaging in a prize fight, the indictment or in- 
formation must show that both parties fought;’? 
but it is sufficient to allege that accused engaged with 
another in a fight.8? It is unnecessary to negative 
the existence of facts bringing the case within excep- 
tions contained in the statute.** 

Defenses. The manner in which the affair is con- 
ducted is not necessarily a defense,** nor is it a de- 
fense that it was a fake or sham performance.*® 

[§ 12] B. Evidence.*® General rules’* control as 
to the admissibility of evidence in prosecutions for 
prize fighting, or for engaging in unlawful boxing 
or sparring matches and exhibitions.** Thus it has 
been held on a prosecution for prize fighting that it 
is not competent to show that such contests are com- 
mon and harmless amusements in colleges,*® and that 
the opinion of an expert as to whether the contest 
in question was a glove contest or a prize fight is not 
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admissible.°° It is not error to refuse to allow the 
Jury to examine the gloves used, as they furnish no 
criterion of the character of the contest,’ nor of 
how it was conducted,®? although evidence that the 
contest was had with gloved hands,®* and the kind, 
size, weight, and other characteristics of the gloves 
used,®* has been held admissible. General rules also 
govern in determining the weight and sufficiency of 
the evidence.®* Circumstantial evidence may be suf- 
ficient to show a previous appointment or arrange- 
ment to hold a prize fight.°¢ y 

[§ 13] C. Trial®’—1. Province of Court and Jury. 
While it has been held that what constitutes a prize 
fight may be a matter of law,®’ the questions whether 
a contest was a prize fight or a lawful glove con- 
test,°® whether an alleged club was only a sham and 
pretense,’ and the sufficiency of the corroboration of 
an accomplice testifying on a prosecution for aiding 
and abetting a prize fight,? are matters for the jury 
under proper instructions. 

[§ 14] 2. Instructions.? As it is the purpose of 
instructions to define for the jury, and direct their 
attention to, the legal principles which apply to, and 
govern, the facts proved or presumed in the case,* 
an instruction on a prosecution for prize fighting, 
which fails to distinguish between a prize fight and 
a sparring exhibition,’ or between a prize fight and 
other physical contests,® or which fails to explain the 
conditions under which sparring exhibitions are per- 
missible under a statute,’ is improper. It has been 
held, under a statute making it unlawful to be a par- 


Seville v. State, 49 Oh. St. 117, 30 NE | ville v. State, 49 Oh. St. 117, 30 NE 96. Com. v. Welsh, 7 Gray (Mass.) 

Golo wlio uRA, 16: te) Fee ao pane peek 5 324, 

prize fight. State v. Gregory, el. < ee supra & 97. Generally see Crimi SD 

Wy Saar aS vas, | peer gost el eaaeMahen; 19 Que. Su- | 2000’ et sea. fs te Ee ae 
75. State v. Patton, 159 Ind. 248, ] per. » 6 CanCrCas : 5 * 

64 NE 850. {a] It must be taken as it ap- ear Be LN eee 28 cae 
76. See Indictments and Informa- | peared and was intended to appear to 99. ilieviags vy. Purtell, 56 Kan. 479 

tions §§ 260-268. the public or most of those present, | 4g p 782: Stavenen Olympic Club, 46 


77. Com. v. Barrett, 108 Mass. 302; 
Com. v. Welsh, 7 Gray (Mass.) 324; 
Peo. vy. Taylor, 96 Mich. 576, 56 NW 
27, 21 LRA 287. 

78. State v. Patton, 159 Ind. 248, 
64 NE 850. 

79. Com. v. Welsh, 7 Gray (Mass.) 
324; Peo. v. Taylor, 96 Mich. 576, 56 
INW 927) <21 LRA 2875 Sullivan:=v. 
State, 67 Miss. 346, 7 S 275, 

80. Sullivan v. State, supra; Se- 
ville v. State, 49 Oh. St. 117, 30 NE 
621, 15 LRA 516. 


81. Sullivan v. State, 67 Miss. 346, 
TORS sR Ose 
{a] “Engaging in.”—The offense 


can only exist where two persons en- 
gage in the unlawful act; hence an 
indictment for engaging in a prize 
fight which does not charge that the 
contestants fought together and 
against each other, but that defend- 
ant “in pursuance of a previous ap- 
pointment and arrangement made to 
meet and engage in a _ prize-fight 
ome? Lid nok. Denvere Kaen rings 
commonly called a prize-ring, and did 
. . . beat, strike, and bruise [an- 
cther],” is insufficient. Sullivan v. 
State, 67 Miss. 346, 353, 7S 275. 

82. State v. Patton, 159 Ind. 248, 
64 NE 850; Com. v. Welsh, 7 Gray 
(Mass.) 324; Seville v. State, 49 Oh. 
St. 117, 30 NE 621, 15 LRA.516. 

83. Seville v. State, supra. 

[a] Exceptions in other sections. 
—Where a section of a statute makes 
engaging in a prize fight a distinct 
and separate offense from engaging 
in a public sparring or boxing match 
prohibited by another section, and the 
latter clause contains a proviso cre- 
ating exceptions thereto, but has no 
application to the former section, it 
is not necessary to negative such ex- 
ceptions in an indictment for an of- 
fense under such former section. Se- 


and a défense that the performance 
was a fake or sham cannot prevail 
at law. Steele v. Maber, 19 Que. Su- 
per. 392, 6 CanCrCas 446. 


86. Generally see Criminal Law §§ 
947-1999. 

87. See Criminal Law § 1034 et 
seq. 

88. See cases infra notes 89-96. 

89. State v. Burnham, 56 Vt. 445, 
48 AmR 801. 

90. State v. Olympic Club, 46 La. 


Ann. 935,15 S 190, 24 LRA 452; Seville 
v. State, 49 Oh. St. 117, 30 NE 621, 
Ey en Ave ball Oe 

91. State v. Burnham, 56 Vt. 445, 
48 AmR 801. 

92. State v. Burnham, supra. But 
see Reg. v. Orton, 14 Cox C. C. 226 
(where the jury examined the gloves 
used, apparently without objection). 

93. State v. Moore, 5 OhS&CP 689, 
4 OHNP 81. 


94. State v. Moore, supra. 

95. See cases infra this note. 

[a] Evidence held sufficient to 
show: (1) Aiding and abetting a 
prize fight. Peo. v. Finucan, 80 App. 
Div-0407; “SOUNY S029... Ya Cr: 
254. (2) Charging admission fee to 
pugilistic encounter. Dane v.'U. S., 
Br App. CD) Caos 1 615 Ls He Cd). sit 


[certiorari den 275 U. S. 5388 mem, 48 
SCt 35 mem, 72 L. ed. 413 mem]. (3) 
Prize fighting. Seville v. State, 49 
Oh. St. 117, 30 NE 621, 15 LRA 516; 
Steele v. Maber, 19 Que. Super. 392, 6 
CanCrCas 446 (Can. Cr. Code § 92). 
(4) Promotion of prize fight. Samp- 
som vV.\ state, 8 Ok Cr.-19l; 194 Pe 
279. (5) That contest as arranged 
would constitute a prize fight. Com. 
v. McGovern, 116 Ky. 212, 75 SW 261, 
25 KyL 411, 66 LRA 280. (6) That 
contests were ordinary glove con- 
tests, and not prize fights.- State v. 
Olympic Club, 46 La. Ann. 935, 15 S 
190, 24 LRA 452. 


La. Ann. 935, 15 S 190, 24 LRA 452; 
State v. Burnham, 56 Vt. 445, 48 AmR 
8Ols Res, Vv. (Coney S1@r ba Ds ds4s 
Regivi. Orton; 14° Cox-Ce Cpe 2e. 

[a] Question for jury to decide 
was whether this combat was a prize 
fight, not what the Queensbury rules. 
or any other rules called it, nor what 
name those accustomed to such com- 
bats have given it. What was it, in 
plain English? And this question of 
fact, under a proper instruction from 
the court as to what constitutes a 
prize fight, the jury were as compe- 
tent to decide as the most experi- 
enced boxer or prize fighter. Seville 
v. State, 49 Oh. St. 117, 30 NE 621, 15 
LRA 516. 

1. Com. v. Mack, 187 Mass. 441, 73: 
NE 534. 

2. Peo. v. Finucan, 80 App. Div. 
407, 80u NS 9295" 17 INS Ye (Cra nae 

3. Generally see Criminal Law § 
2355 et seq. 

4 Sampson v. State, 
191, 194. P° 279. 

[a] Failure to define “fight” in a 
requested instruction justifies its re- 
fusal. Sampson v. State, 18 Okl. Cr. 
LOM 194 Beggs 

5. ‘Peo. v. Shirley, 72 Colo. 120, 210 


18 Okl. Cr. 


Pe s2ie Peo. Ve Corbett piza@olowmlaige 
209 P 808. 
{a] “Distinction.”—A charge was 


held correct in which it was said: If 
it were a mere exhibition’ of skill in 
sparring, it was lawful, but if the 
parties met intending to fight until 
one gave in from exhaustion or in- 
jury received, it was a breach of the 
law and a prize fight whether the 
combatants fought in gloves or not. 
Reg. v. Orton, 14 Cox C. C. 226. 

6. State v. Purtell, 56 Kan. 479, 43 
PAT Sas 

7 Peo. v. Corbett, 72 Colo. 117; 20% 
P 808. 
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ty to, or engage in, a prize fight, that a charge that | 
does not instruct that a reward to be gained by the 
competition, either to be won from the contestant or | 
otherwise awarded, and an intention to inflict some 


PRIZE FIGHTING—PRO 


[§§ 14-15 


degree of bodily harm upon the contestant, are neces- 
sary elements to a prize fight, is improper.*® 
an exhibition in public is an element of the offense, 
the jury should be so instructed.® 


W here 


VI. FILMS “AND PICTORIAL REPRESENTATIONS 


[§ 15] 


of the federal constitution.!1 


prize fight.t? 


The federal statute prohibiting the trans- 
portation in interstate commerce, or the importation 
into the United States, of any film or pictorial rep- 
resentation of any prize fight or encounter of pu- 
gilists?® is constitutional under the commerce clause 
Under the importa- 
tion clause of this act, there can be no conviction 
unless the evidence shows the bringing in from 
abroad of a film or a pictorial representation of a 
The statute covers films or pictori- 
al representations which are designed to be used 
or may be used for public exhibition.t* 
that films are not intended for present sale does not 
change their character as articles of commerce.'* 


of the act.** 
Indictment. 
The faet 


charge.?§ 


Pictorial representations brought in from abroad by 


*PRIZE GOODS.1 
PRIZE LAW.2 
PRIZE LOGS.* 
PRIZE MONEY.‘ 
PRIZE TICKETS.® 


8. Peo. v. Taylor, 96 Mich. 576, 56 
NW 27, 21 LRA 287. 

9. Com. v: Mack, 187 Mass. 441, 73 
NE 534. 

{a] Public exhibition—An _ in- 
struction to the effect that, where all 
persons are admitted in the same way 
to a boxing match or sparring exhibi- 
tion, as to a theater or other public 
place of amusement, it would consti- 
tute a public exhibition, and it might 
not be very important or material 
whether applicants for tickets were 
required to sign a request to become 
members of the club, provided it was 
understood that all such applicants 
so signing would be allowed to pur- 
chase tickets and witness the exhibi- 
tion, was held proper. Com. v. Mack, 
187 Mass. 441, 73 NE 534. 

10. USCA tit 18 § 405. 
Commerce § 78. 

{a] Construction.—A liberal con- 
struction of this statute should be 
given by the court with a view of car- 
rying out the intention of congress. 
U. S. v. Wilson, 23 F. (2d) 112. 

{b] “Negatives.”—The statute 
has been construed to exclude the im- 
portation of negatives from which 
positives are to be made and exhibit- 
ed. Kalisthenie Exhibition Co. vy. 
Emmons, 229 Fed. 124, 143 CCA 400. 

“Film” see 25 C. J. p 1129. 

“Pictorial” see 48 C. J. p 479. 

11. Weber v. Freed, 239 U. S. 325, 
36 SCt 131, 60 L. ed. 308 [aff 224 Fed. 
355, 140 CCA 41]; U.S. v. Johnston, 
232 Fed. 970. 

Power of congress to regulate com- 
merce generally see Commerce §§ 


See also 


5-16. 
12. U.S. v. Johnston, 232 Fed. 970. 
13. Kalisthenic Exhibition Co. v. 
Emmons, 225 Fed. 902 [aff 229 Fed. 


124, 143 CCA 400]. G 
fa] Public exhibition—Where it 
was the intention that films should 
be used for private exhibition before 
elubs, societies, associations, and 
athletic clubs, which would limit ad- 
missions according to their own de- 
termination, the exhibitions fairly in- 
tended, or possible or probable, being 
practically unlimited, it was held 


*PRO. [§ 1] A. In General. 


use of mechanical means and light rays have been 
held within the prohibition of the statute.® 
Receiving from mails or common carrier. In order 
to constitute an offense of receiving from the mails, 
or from a common earrier under section 2 of the 
federal act, a transportation through the mails or 
by common garrier is necessary,+® but a transporta- 
tion by mail or common earrier is not necessary to 
the offense of transportation under the first section 


An indictment which clearly charges 
an offense within the statute is sufficient, notwith- 
standing the evidence may fail to sustain the 


A Latin preposi- 


tion meaning for; in respect of; on account of; in 


behalf of.® 


[§ 2] B. Latin Phrases. 


This preposition is used 


as the introductory word of many Latin phrases.? 


that such exhibitions could not in any 
fair sense be regarded as other than 
public within the meaning of USCA 
tit 18 § 405. Kalisthenic Exhibition 
Co. v. Emmons, 229 Fed. 124, 143 CCA 
400 [aff 225 Fed. 902]. 

14. Weber v. Freed, 224 Fed. 355, 
140.CCA. 41 [aff 239 U.S. 325, 36 SCt 
131, 60 L. ed. 308]. 

{a] Films are articles of com- 
merce, capable of being sold or leased, 
and the mere fact that defendant has 
no present intention of using them 
for any other purpose than exhibition 
does not change their essential ma- 
terial character, or remove them from 
the class of tangible things that are 
the subject of commerce. Weber vy. 
Freed, 224 Fed. 355, 140 CCA 41 [aff 
239 U. SY 326, 386. SCtrTel, 60 Li. “ed. 
308]. 

15. Pantomimic Corp. v. 
238 Fed. 135, 151 CCA 211; 
Johnston, 232 Fed. 970. 

{a] Thus, where a moving picture 
camera set up on the American side 
of the boundary, and on the Canadian 
side a box was set up facing the 
camera, and an original positive film 
taken from a negative of a _ prize 
fight made at Havana, Cuba, was run 
on a reel through the box in front of 
an electric light, and an unexposed 
film run through the camera on the 
American side, resulting mM the pro- 
duction of an exact negative film on 
the American side, it was held that 
such pictorial representation was 
brought in within the meaning of the 
statute. Pantomimic Corp. v. Malone, 
238 Pedi Weds; LbL, CCA: 2k. 


Malone, 
LS esis 


16. Atlanta Enterprises v. Craw- 
ford, 22 F. (2d) 834. 
17. Atlanta Enterprises vy. Craw- 


ford, supra. 

18. U.S. v. Johnston, 232 Fed. 970. 

[a] Sufficiency.—An indictment 
which charged that, by means of a 
moving picture machine camera and 
apparatus set up on the Canadian 
side of the international boundary, 
and by means of the operation there- 
of, films and other pictorial represen- 
tations of a prize fight were taken 
from films placed in such machine on 


the Canadian side thereof; “and, * 
through the mechanical operation of 
such machine and apparatus and 
eamera, transmitted to the American 
side, which mechanical operation was 
set in motion and propelled by de- 
fendants, and, by such means, and by 
the use of air, sunlight, electric light, 
and otherwise, such films and picto- 
rial representations of such prize 
fight were then and there brought and 
caused to be brought into the United 
States from the Dominion of Canada, 
was held sufficient, the court saying: 
“It may appear from the evidence 
that no film or pictorial representa- 
tion was brought into the United 
States, but the indictment plainly 
alleges that one or more films and one 
or more pictorial representations of 
the prize fight were brought into the 


United States. It will be 
time enough to consider that when 
the evidence is before the court.” U. 
S. v. Johnston, 232 Fed. 970, 974. 

1. See Prize § 8. 

2. See Prize § 4. 

3. See Prize § 5. : 

4. See War [40 Cyc 380 et seq]. 

5. See Prize § 6. 

6. Black L. D. 

{a] For example, in the signature 


of a note, signed “A, pro B,” “pro” in- 
dicates that A is signing the note in 
behalf of B. Long vy. Colburn, 11 
Mass. 97, 6 AmD 160. : 

_7 Black L. D. And see cases in- 
fra this note. 


[a] Pro and con.—‘‘For and 
against.” Black L. D. 

{b] Pro bono et malo.—‘‘For good 
and i.” Black Li. D: 

[c] Pro bono publico.— ‘For the 
public good.” Black L. D. 

{d] Pro consilio—(1) “For coun- 


sel given.” Black L. D. See also Pro 
consilio impendendo infra this note 
fe]; Pro consilio impenso infra this 
note [f]. (2) “An-annuity pro con- 
silio amounts to a condition, but in a 
feoffment or lease for life, ete., it is 
the consideration, and does not 
amount to a condition; for the state 
of the land by the feoffment is exe- 
cuted, and the grant of the annuity is 
executory.” Black L. D. [cit Plowd 


*By WILLIAM 


QUINBY DE FUNIAK 


(Prize Goods—Prize Tickets). 


7 By CHARLES REZNIKOFF (Pro—Proceso inclusive except the Spanish words and phrases). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Pro confesso. As confessed.® 
Pro forma. 


ticular occasion. 
Pro interesse suo. 
the extent of his interest.11 


p 412]. 

[e] Pro consilio impendendo.—(1) 
“For counsel or advice to be given.” 
Burrill L. D.> (2) Formerly a very 
common consideration for the grant of 
an annuity. Burrill L. D. See Min- 
gay v. Hammond, Cro. Jac. 482, 79 Re- 
print 411; Oliver v. Emsonne, Dyer 
1b, 73 Reprint 4 (annuities pro con- 
Silio impendendo). 

Pro consilio impenso.—‘“‘For 
counsel given.” Burrill L. D. Seé 
Baker v. Brook, Dyer 65a, 73 Reprint 
137 (annuity pro consilio impenso). 

[g] Pro corpore regni.—‘‘In behalf 
of the body of the realm.’’ Black L. D. 

[h] Pro defectu emptorum.—‘‘For 

want of purchasers.” Black L. D. 
- [i] Pro defectu exitus.—'‘For, or 
in case of, default of issue.’’ Black 
L. D. See Idle v. Coke, 2 Salk. 620, 91 
Reprint 525 (conveyance ‘et pro de- 
fectu talus exitus, to the use of him- 
self and his heirs’’). 


[ij] Pro defectu hxredis.—‘“For 
want of an heir.” Black L. D. 

[k] Pro defectu justitie.— ‘For 
Se teet or want of justice.” Black 

wes 

[1] Pro defendente.—‘‘For the de- 
fendant.”’ Black L. D. (commonly ab- 


breviated “pro def’’). 


[m] Pro derelicto.—‘‘As derelict 
or abandoned.” Black L. D. 

[n] Pro dignitate regali.—‘In con- 
sideration of the royal dignity.” 
Black L. D. 

[o] Pro diviso.—‘As divided; i. e., 
in severalty.” Black L. D. 


{p] Pro domino.—‘In the charac- 
ter of master.” Black L. D. 


[q] Pro donato—‘‘As a gift.” 
Black L. D. 

{r] Pro dote—‘‘As a dowry.” 
Black L. D. 

{[s] Pro emtore.—‘As a purchas- 
ere) eBlack Lk. DB: 

{[t] Pro eo quod.—‘For this that.” 


Black L. D. (in pleading, a phrase of 


affirmation, sufficiently direct and 
positive for introducing a material 
averment). 


[u] Pro facti.—‘‘As a fact.” Black 
D 


TD: 

[v] Pro falso clamore suo.—‘‘A 
nominal amercement of a plaintiff for 
his false claim.” -Black L. D: See 
also Amercement 2 C. J. p 1319. : 

Pro illa vice. ‘For that 
turn.” See London v. Archbishop of 
Canterbury, 3 Wils. 221, 233, 95 Re- 


print 1023. 

[x] Pro indefenso.—‘‘As undefend- 
ed.” Black L. D. Ga. 

[y] Pro indiviso.—‘“As undivided.” 
Black L. D. ’ } 

[ai Pro lesione fidei.—‘‘For 
breach of faith.’ Black L. D. 

[aa] Pro legato.—‘‘As a legacy.” 
Black L. D: 2 . 

[ab] Pro majori cautela.—‘For 


greater caution.” Black L. D. 

[ac] Pro non scripto.—‘“As_ not 
written.” Black L. D. See Humphrey 
v. Tayleur, Ambl. 136, 139, 27 Reprint 
89 (in a will). 

[ad] Pro opere et labore.—“For 
work and labor.” Black L. D. 

[ae] Pro partibus liberandis.—‘“‘An 
ancient writ for partition of lands be- 
tween co-heirs.” Black L. D. 


[af] Pro possessore.—“As a pos- 
sessor.” Black L. D. 

[ag] Pro posse suo.—‘‘To the ex- 
tent of his power or ability.” Black 
1b, LDS 

tah], Pro querente.—‘‘For the 
plaintiff.” Black L. D. 

[ai] Pro rata see post. , 

[aj] Pro re nata.—‘For the affair 


immediately in hand.” Black L. D. 
[ak] Pro salute anime.—‘For the 
good of his soul.” Black L. D. 


[50 C. J.—27] 


“As a matter of form.’’? 
Pro hac vice. For this turn; for this one par- 


According to 


PRO—PROBABILITY 


Pro lesione fidei. 


Pro tanto.13 


[50 C.J.] 417 


For breach of faith.1? 


For so much; to that extent.14 
Pro tempore.'5 


For the time being;!° temporari- 


ly; provisionally.17 


his interest; to 


[al] Pro se.—‘‘For himself; in his 
own behalf; in person.” Black L. D. 

[am] Pro socio.—‘For a partner.” 
Black I. D. 

[an] Pro solido.—‘‘For the whole; 
as one; jointly; without division.” 
Black L. D. [cit Dig. pp 50, 17, 141, 1]. 

8. Black L. D. 

Decree pro confesso: 

In general see Equity §§ 957-963. 
Appeal from: 
uae phetat see Appeal and Error § 
ol, 
Refusal to enter see Appeal and Er- 
ror § 452. 


Term used in: U. S. v. Com- 

mercial Cable Co., 141 Fed. 473, 474 

(“pro forma invoice’’); Paine v. Hutch- 

ins, 49 Vt. 314, 318 (‘“‘The ruling of the 

court, made somewhat pro forma”); 

Taylor’s Case, 3 East 232, 102 Reprint 

586 (“committed to the marshal pro 

forma, and then recommitted to ‘New- 

fate (7). 

Decree pro forma: 

Generally see Equity § 824. 

Review of see Appeal and Error § 461. 
Ruling continuing cause, effect of 

see Continuances § 145 note 1. 

10. Black L. D. 

faye” “erm: Vused) in: (The kK) 8B: 
Squire, 248 Fed. 469, 160 CCA 479 
(servant not pro hac vice employee of 
third person); State v. Lewis, etc., 
County Dist. Ct., 38 Mont. 138, 146, 
82 P 789 (upon application for change 
of judge, motion for new trial is pro 
hae vice a proceeding independent of 
trial of case); Grafton Bank vy. Flan- 
ders, 4 N. H. 239, 247 [quot David v. 
Williamsburg City F. Ins. Co., 83 N. 
Y. 265, 269, 38 AmR 418] (contract in 
assumed name as party’s name pro 
hac vice); McNeal v. Braun, 53 N. J. 
L. 617, 627, 23 A 687, 26 AmSR 441 
(vessel of carrier designated by ven- 
dor pro hac vice vendor’s vessel). 

Charterer as owner see Shipping [36 
Cyc 66 et seq]. 

Judge see Judges § 2 text and notes 
74-76. 

Master see Equity § 747 text and 
note 29. 

11. Black L. D. (a third party may 
be allowed to intervene in a suit pro 
interesse suo). 

Examinaton pro interesse suo see 
PRS KON UE Saye iS 

Intervention: 

In general see Parties §§ 185-266. 

In equity see Equity §§ 337-349. 

Lose Blacks Tabs 

[a] History.—‘‘The clergy .. . 
had attempted to turn their ecclesias- 
tical courts into courts of equity, by 
entertaining suits pro leesione fidei, 
as a spiritual offence against, con- 
science in case of non-payment of 
debts or any breach of civil contracts: 
till checked by the constitutions of 
Clarendon.” 38 Blackstone Comm, p 52 
[cit Black L. D.]. 

13. Pro tanto: 

Assignments § 82 text and note 60 
(checks as). 

Banks and Banking § 426 (checks, as 
pro tanto assignments, giving hold- 
ers right of action). 

Fire Insurance § 615 (release of in- 
surer to extent of satisfaction from 
other source), §§ 618-660 (subroga- 
tion). 

Judgments § 1057 text and note 82 
(payment to creditor, under process 
of garnishment, as discharge pro 
tanto), §§ 1084-1100 (set-off). 

Limitations, Statute of § 628 text and 
note 3 (indebtedness of creditor as 
payment pro tanto interrupting). 

Recoupment, Set-Off, and Counter- 
claim [34 Cyc 618 et seq]. 

Subrogation [37 Cyc 361 et seq]. 


PROBABILITY.'® [§ 1] A. In General. An ele- 


14. Burrill L. D. [cit Story Eq. Jur. 
§ 563]. 
[a] Term used in: The Marianna, 


6 C. Rob. 24, 27, 165 Reprint 837 [quot 
The Carlos F. Roses, 177 U.S. 655, 
671, 20 SCt 808, 44 L. ed. 529] (upon 
a claim to the proceeds of a captured 
cargo, “though the security may avail 
pro tanto, it cannot be held to work 
any change in the property’’); Poole 
v. Bousfield, 1 Campb. 55, 56, 170 Re- 
print 875 (on an action on a bill of 
exchange, a defense set up to part, but 
an agreement to discharge the residue 
held void, ‘therefore,’ per Lord El- 
lenborough, ‘‘pro tanto, the plaintiff 
must recover’); Thomas v. Evans, 2 
East 488, 495, 102 Reprint 456 (“where 
the subsequent disposition [by a will] 
somewhat varied from the prior one, 
it was holden only a revocation pro 
tanto,” per Lord Ellenborough); Chap- 
lin v. Chaplin, 3 P. Wms. 245, 247, 24 
Reprint 1047 (“when on a marriage a 
portion is secured to a child out of 
land, and the parent gives the child a 
portion [in money] equal to what is 
so secured, it shall by implication bea 
satisfaction; and if not equal, yet a 
satisfaction pro tanto,’”’ per Talbot, 
Lord Chancellor); Thorne v. Thorne, 
1 Vern. Ch. 183, 23 Reprint 402 (mort- 
gage in fee revocation pro tanto only 
of settlement with power of revoca- 
tion). 

15.. Pro tempore: 

Clerk, validity of minutes and records 
of municipal council kept by see 
Municipal Corporations § 790 text 
and note 94 

dude ersee Judges § 2 text and notes 

Mayor, approval of ordinance or reso- 
lution by see Municipal Corpora- 
tions § 831 text and notes 72-75. 

Officer pro tem. see Officers § 16. 

Presiding officer, election of see Parli- 
amentary Law § 7 text and note 48. 

Prosecuting attorney, verification of 
information by see Indictments and 
Informations § 164 text and note 91. 

Public prosecutor, validity of indict- 
ment signed by see indictments and 
Informations § 117 text and note 37. 
16. Dobbs v. State, 5 Okl. Cr. 475, 

LA earorO mere 
Iv Black Lie D: 

[a] Under provisions (1) of the 
constitution and’statutes for the ap- 
pointment and powers of a probate 
judge pro tem., such judge may sol- 
emnize marriages. State v. Anderson, 
114 Kan. 297, 217 PP 327.) Marriage, 
who may solemnize see Marriage §§ 
78-84. (2) Of a statute that the time 
for which the clerk of a militia com- 
pany is appointed be expressly speci- 
fied, this may be done by the use of 
the words “pro tem.,” by which his 
authority is continued only during the 
inability or absence of the standing 
clerk. Cutter v. Tole, 3 Me. 38, 41. 
Military service of the state, term of 
office of those in see Militia § 34. 

18. Probability: 

Criminal Law §§ 1005-1033 (presump- 
tions), §§ 1532-1556 (opinion), § 
1569 text and note 69 (probability 
of guilt, increased in proportion to 
number of circumstantial facts, 
where facts disconnected), § 1570 
text and note 77 (probability of 
guilt, evidence creating mere, in- 
sufficient), § 1590 note 98 [d] (mor- 
al probability of guilt insufficient), 
§ 1590 note 98 [e] (probability of 
innocence), §§ 1590-1593 (degree of 
proof to convict), §§ 2395-2412 (rea- 
sonable doubt, instructions as to), § 
2409 (probability of guilt, instruc- 
tions as to), § 2410 (probability of 
innocence, instructions as to). 


418 [50 C.J.] 
ment, addressing itself to the reason,!® and frequent- 
ly invoked in matters of human conduct and experi- 
ence for determining the existenee or nonexistence 
of a fact;*° an inference as to the existence or 
nonexistence of one fact from the existence or non- 
existence of some other fact, founded in a previous 
experience of that connection;?1 having more evi- 
dence for than against,?? and supporting or giving 
ground for a belief, but not to an absolute demon- 
stration;?° the likelihood of a proposition or hy- 
pothesis being true, from its conformity to reason or 
experience or from superior evidence or arguments 
adduced in its favor;?4* that state of a case or ques- 
tion of fact which results from superior evidence or 
preponderation of argument on one side, inclining 


PROBABILITY heat 


to mean the same as “presumption.”35 In law, it has 
been said, “inference,” “probability,” “assumption,” 
and “presumption” are synonymous.*® 

Distinguished from “demonstration” and “proof.” 
There is a difference between “probability” and 
“oroof;” the object of both words is to express a 
particular effect of evidence, but proof is the stronger 
expression.?” Probability” falls short of moral cer- 
tainty.28 “Demonstration”?® produces certain knowl- 
edge, “proof” produces belief, and “probability” 

opinion.*° 

In the doctrine’ of chances, probability is the like- 
lihood of the occurrence of an event, or the quotient 
obtained by dividing the number of favorable chanc- 
es by the whole number of chances.*1 


the mind to receive it as the truth, but leaving some 
that which is probable;?° the 
state?? or character?® of being probable; 
ance,?® that is, resemblance®® of truth; 


room for doubt;?° 


verisimilitude.®? 
The word 

fiacts.22* iin 

doubt.?4 
Synonyms. 


Damages §§ 86-91 (uncertain, specu- 
lative, and contingent consequenc- 
es), §§ 92-95 (prospective and antic- 
ipated consequences), § 94 note 9 [a] 
(“probability”’ distinguished from 
“certainty’’), § 381 (future suffer- 
ing, instructions as to), § 3838 (fu- 
ture disability, instructions as to). 

Evidence §§ 25-58 (presumptions), §§ 
89-94 (relevancy), § 91 text and 
note 85 (probable relevancy of evi- 
dence offered), §§ 588-831 (opinion), 

714 (inference from sensation), 
§§ 834-855 (similar acts), § 1750 
(preponderance of probabilities), § 
1752 (degree of proof to establish 
improbabilities), § 1779 text and 
note 27 (weight of evidence in view 
of inherent probabilities), 
text and note 78 (if fact alleged by 
another, probability that witness 
has forgotten rather than that fact 
did not occur), § 1791 text and note 
81 (uncontradicted evidence, weight 
of, if probable), § 1791 text and note 
38 (uncontradicted evidence, weight 
of, if improbable), § 1795 (verdict 
or finding as mere speculation). 

Libel and Slander § 570 (probable fu- 
ture injury because of). 

“Likelihood” see 37 C. J. p 663. 

Negligence § 27 (probable injury, du- 
ty to guard against), §§ 483, 484 
(proximate cause, consequences 
that should have been foreseen as 
element of), §§ 504-527 (contribu- 


tory negligence, injury, care re- 
quired to avoid). 

“Probable” see post. 

“Probable cause’ see post. 

“Probable consequence’”’ see post. 


Trial [38 Cye 1755 (instruction that 
jury find for party whose theory 
most probable erroneous) ]. 

Workmen’s Compensation Acts §§ 111- 
114 (evidence before board or com- 
mission). 
Additional 

Probable post. 
19. Mims v. State, 141 Ala. 93, 37 

S 354; Moody v. Peirano, 4 Cale 

411, 88 P 380, 388. See Brown v. Beck, 

63 Cal. A. 686, 698, 220 P 14 (“as used 

in the instruction under examination 

‘probability’ imports ‘reason- 


cross references see 


able’ Ae) 

“To say that a state of facts have 
a probable existence, ex vi termini, 
implies that there is reason for the be- 
lief that they exist. If there is no 
reason for such belief, there is no 
probability of their existence. In 6r- 
der to find that there is a probability 
of the existence of a fact, a reason for 
believing in the existence of such fact 
must be entertained.’ Mims v. State, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


implies consideration of probative 
ordinary language it also 


“Probability” is sometimes employed 


§ 1787) 


[§ 2] 


appear- 
likelihood ;34 


B. “In All Probability.” 
ceptation, it has been said that, if one thinks a thing 
in all probability is true, he believes that thing to 
be true.4? So “to believe,”.it has been held, is prac- 


In common ac- 


tically synonymous with “to beHeve in all proba- 


bility.””48 
implies 
oc¢al term.*® 


141 Ala. 98, 96, 37 S 354. 

“Reasonable” see [33 se ie 1560]. 

20. Moody v. Peirano, 4 Cal. A. 411, 
88 P 380, 383. 

21. Johnson y. Connecticut Co., 85 
Conn. 438, 83 A 530, 531. 

22; Page Vv. State, 17 Ala. 70, 81 
S 848; State v. Jones, 64 Iowa 445, 361, 
17 NW £11, 20 NW 470 

“Men act upon probabilities, and in 
doing so they understand that there 
is more evidence in support of their 


conclusion than against it.” State v. 

Jones, supra. 

& ree Page v. State, 17 Ala. A. 70, 81 
7 Demonstration” see Evidence § 
24 Black L. D.’* [quot Smith v. 


State, 128 Miss. 258, 90. S 883, 884]. 

{a] Thus a probability of the ex- 
istence. of a thing or condition is 
created when there is more evidence 
in favor of its existence than against 
it. Gilmore v. State, 99 Ala. 154, 159, 
13 S 536; Williams v. State, 98 Ala. 
22, 12 S 808; Bingham Mines Co. v 
Allsop, 59 Utah 306, 203 P 644. 

25. Webster D. [quot Smith v. 
State, 128 Miss. 258, 90 S 8838, 884; 
Brown v. Atlanta, etc., Hee OLo yA wt 1) & 
CLBOy oo ls 

26. Webb v. State, 19 Okl. Cr. 390, 
2002 T1955 7.20: 

27. Webster D.; Worcester D. 
[both quot Howard y. State, 108 Ala. 
571, 18 S 818, 816; Bain v. State, 74 
Ala. 38, 39]; Mims v. State, 141 Ala. 
93, 96, 37 S 354; Williams vy. State, 
98 Ala, 22,.12 S 808; Brown v. Beck, 
63 Cal. A. 686, 220 P 14. 

28. Brown v. Beck, supra. 

“Probable” defined see post. 

29. Black L. D. [quot Smith v. 
State, 128 Miss. 258, 90 °S 8838, 884]; 
Webster D. [quot Smith y. State, su- 


pra; Brown v. Atlanta, etc., R. Co., 
TONS Ce 39). 59]. 

80. Webster D. [quot Peo. v. 
O’Brien, 130 Cal. 1, 62) P 2977. 

Sil. Black L. D. [quot Smith vy: 


State, 128 Miss. 258, 90 S 8838, 884]; 
Webster D. [quot Peo. v. O’Brien, 130 
Cal. 1, 8, 62 P 297; Smith y. State, 
supra; Brown vy. Atlanta, etc., R. Co., 
LORS. Cyrsoy Oo Te 

32. Black » 2. quote Smithy vy, 
State, 128 Miss. 258, 90 S 883]. 

83. Gilmore vy. State, 99 Ala. 154, 
13 S 586, 538. See also supra text 
and notes 19-32. 

S400 Peon ys -Orerien:s) USO) Galea) wees 
4 P 297. See also supra text and note 

35. Johnson v. Connecticut Co., 85 
Conn. 438, 83 A530; Fay v. Reynolds, 


[§ 3] C. “Reasonable** Probability.”45 An equiv- 
As applied to the law of damages,#? it 
has been said that “reasonable certainty” and “rea- 


60 Conn. 217, 220, 21 A 418. 
86. Ohio Bldg. Safety Vault Co. v. 
State Industrial Bd., 277 Ill. 96, 115 


NE 149. 
defined see &§ CG. J. p 


“Assume” 
1375 
iiganterence” defined see 31 C. J. p 
Prestumptions: 
Generally see Evidence §§ 25-88. 
In criminal proceeding see Criminal 
Law §§ 1005-1033. 
37. Brown v. Atlanta, etc., R. Co., 
OTS Cn oop. 
38. Brown v. Atlanta, etc., R. Co., 
supra. 
39. Defined see Evidence § 1731. 
Demonstrative evidence in criminal 
procaeding see Criminal Law §§ 1221- 
40. Smith v. State, 128 Miss. 258, 


90 S 888, 884; Brown v. Atlanta, etc., 
RCos 19 8.'C. 39. 

41. Worcester D. [quot Smith v. 
State, 128 Miss. 258, 90 S 883, 884; 
Brown v. Atlanta, ete. R. Co, 19 S 
(COMBE E OIE 

42. Webb v. State, 19 OKI. Cr. 390, 


200 P 719, 720. But see New York, 
etc., R. Co. v. New Britain, 49 Conn. 
40 (where, a committee of viewers 
having found that a tract of land 
would, “in all probability,” continue 
to be held and used for railroad 
freight purposes, it was held that a 
mere probability was not sufficient, 
and that it a degree of probability 
which amounted to a practical certain- 
ty was intended, the facts on which 
the conclusion was based should have 
been found, so that the court might 
see on what it rested). 

43. Webb v. State, 19 Okl. Cr. 390, 
200) (BM TALON 20. 

44. “Reasonable” 
Cye 1560]. 

45. “Reasonable probability” of in- 
nocence in instruction see Criminal 
Law § 2410 note 52 [al]. 

46. Block v. Milwaukee St. R. Co. 
89. Wis. 371);5-61 NW 1101; 91204, 46 
AmSR 849, 37 LRA 365. 

[a] Use erroneous in an instruc- 
tion relating to future suffering or 
disability. Smith v. Milwaukee Build- 
ers’, etc., Exch., 91 Wis. 260, 64 NW 
1041, 51 AmMSR 912, 20 LRA 504; Block 
v. Milwaukee St. R. Co., 89 Wis. 371, 
61 NW 1101, 46 AmSR 849, 27 LRA 
365 [both cit Bailey v. Centerville, 
108 Iowa 20, 21, 27, 783 NW 831]. But 
see infra text and notes 49-51; Prob- 
able post text and note 55. 

47. See Damages 17 C. J. p 699 et 
seq. 


defined see [33 


| ae 


sonable probability” bear no resemblance to each 
other;*® and, on the other hand, that “reasonable 
probability” i is susceptible of being taken as “reason- 
able certainty,”’4® that “in reasonable probability” 
may be practically the same as “reasonably cer- 
tain,”®° and that “reasonable certainty” does not 
mean absolute certainty, but lieenacnable probabil- 


ity. 54 
PROBABLE.*? Having more evidence for than 
against ;°3 having more evidence than the con- 


trary;°* as used in connection with “testimony,” it 
clearly involves the idea of a preponderance of evi- | 
denee;°° supported by evidence which inclines the 
mind to belief, but leaves some room for doubt;°¢ 
likely;®* having the appearance of truth,®® of reality 
and truth;®°® appearing to be founded in reason;® | ly” 
that which is most consonant with reason;®! capable 


48. Johnson v. Connecticut Co., 85 
Conn. 438, 83 A 530, 531. 
“Probability” as distinguished from 


. “certainty” see Damages § 94 note 9 


al. 

49. Hallum v. Omro, 122 Wis. 337, 
99 NW 1051, 1053. 

50. Hamilton v. Great Falls St. R. 
Cons GeMont.vs34, 42. P8860), 43.2). 718 
[quot Gallamore v. Olympia, 34 Wash. 
Diopelo. be OS ee9S Oil. 

[al] For example, where all testi- 
mony as to future disability consisted 
of expert medical opinions, “certainty 
of future effects was impossible and 
reasonable probabilities were neces- 
sarily the bases of the opinions ex- 
pressed. Therefore to say that she 
could recover for suffering which she 


, would in reasonable probability sus- 


tain, was practically to say that she 

might recover for suffering which she 

was reasonably certain to _ sustain. 

The degree of proof would be the 

Same in either case.’’ Hamilton v. 

Great Falls St. R. Co., 17 Mont. 334, 

352, 42 P 860, 43 P 713 [quot Galla- 

more v. Olympia, 34 Wash. 379, 387, 

COE Ly (ora 
51. 1 Sedgwick Damages (8th ed) 

p 249 [quot Gallamore v. Olympia, 34 

Wash. 379, 75 P 978, 980]. 

Future: 

Consequences, certainty of, in injury 
to person see Damages § 94 text 
and notes 8-11. 

Disability, instructions as to see Dam- 
ages § 383. 

Suffering, instructions as to see Dam- 
ages § 381. 

“Reasonable certainty’? defined see 
[sot Cyer 5637. 

52. Cross references: 
“Improbable” see 31 C. J. p 260. 
“Probability” see ante. 

Probable: 

As measure of quantity rather than 
expression of possibility see Dam- 
ages § 381 text and note 23. 

Cause see post. 

Consequence see post. 

Evidence see post. 

Expectaney see post. 

Grounds of suspicion, reasonable 
and as justifying arrest without 
warrant see Arrest §§ 46-48. 

Profits, not recoverable as dam- 
ages for illegal capture see War 
[40 Cye 352 note 76] 

‘Use as authorizing capture see War 
[40 Cye 348 text and note 40]. 

“Probably” see post. 

“Reasonable and probable damage” 
see [33 Cyc 1563]. 


Additional cross references see 
Probability ante. 
53. Century D. [quot Brown _ v. 


Beck, 763, "Cal. A? 686), 220 PP. 4,19); 
Webster D. [quot Bain Vv. State, . 74 
Ala. 38, 39; Brown vy. Beck, supra; 
O’Donnell v. Snyder, 231 Ill. A. 581: 
Wildeboer v. Petersen, 187 Iowa 1169, 
175 NW 349, 354; Bailey v. Center- 
ville, 108 Iowa 20, 27, 78 NW 831: 
State v. Jones, 64 Iowa 349, 356, 17 
NW 911, 20 NW 470; Willard Oil Co. 
\G Riley, 29 Okl. 19, 115 P £103; 11055 
Gallamore v. Olympia, 34 Wash. 3795 


PROBABILITY—PROBABLE 


[50 C.J.] 419 


of being proved.*2 

Word implies more than a mere possibility,®? more 
than mere conjecture.®4 
when applied to a condition which may be supposed 
beforehand, the word implies that we know facts 
enough about the condition supposed to make us rea- 
sonably confident of it, or, at the least, that the evi- 


In common acceptation, 


dence preponderates in its favor.®® 


Synonyms. °® 


75 P 978, 980; Barrett v. Green River, 
etc., Live Stock Co., 28 Wyo. 379, 205 
P 742]; Howard v. State, 108 Ala. 
571, 18 S 813, 816; Williams v. State, 
98 Ala. 22, 12 S 808; Conard v. Dil- 
lingham, 23 Ariz. 596, 206 P 166, 169 
Ex p. Heacock, 8 Cal. A. 420, 97 tp 
77; New York L. Ins. Co. v. "Holck, 
59 Colo. 416, 151 P 916; Ehrhardt v. 
Connecticut F. Ins. Co., 219 Ill. A. 48: 
State v. Trosper, 41 Mont. 442, 109 P 
858, 859; Bingham Mines Co. v. All- 
sop, 59 Utah 306, 203 P 644. See State 
vy. Thiele, 119 Iowa 659, 662, 94 NW 
256 [quot Wildeboer v. Petersen, 187 
Towa 1169, 1182, 175 NW 349] (“By 
saying insanity is probable is meant, 
as understood in common parlance and 
from the definition of lexicographers, 
that there is more evidence of in- 
sanity than against it, or better rea- 
son to believe the defendant insane 
than to suppose him sane’’). 

54. Worcester D. [quot Bailey v 
Centerville, 108 Iowa 20, 27, 78 NW 
831; State v. Jones, 64 Iowa 349, 356, 
361, 17 NW 911, 20 NW 470]; San- 
ders v. Davis, 153 Ala. 375, 385, 44 S 
979, 9838; Conard v. Dillingham, 23 
Ariz. 596, 206 P 166, 169; Wildeboer 
v. Petersen, 187 Iowa 1169, 1182, 175 
NW 349. See Re McDonald, [1906] 
Min. Comrs. Cas. 7. 

“When we say a fact is probable, 
we mean that we have more evidence 
in support of it than to the con- 
trary. This is the meaning of the 
word in its common use.” State v. 
Jones, supra [quot Wildeboer v. Pe- 
tersen, supra]. 

55. Bain v. State, 74 Ala. 38, 39 
[quot Howard v. State, 108 Ala. 571, 
18 S 8138, 816]. 

[a] Thus, in legal effect, if a 
claim is made probable by the evi- 
dence, it is for the reason that the 
preponderance of the evidence is in 
favor of the claim. State v. Trout, 74 
Iowa 545, 546, 38 NW 405, 7 AmSR 
499 [quot Wildeboer v. Petersen, 187 
Iowa 1169, 75 NW 349, 354]. See 
Bailey v. Centerville, 108 Iowa 20, 28, 
78 NW 831 (where, of an instruction 
using “if such disability will proba- 
bly continue,’ the court said: “When 
we say that it is ‘likely’ or ‘probable’ 
that such results will follow, we 
mean the evidence preponderates that 
way, and there is that reasonable cer- 
tainty which the law requires’’). 

“Probability” as equivalent of “‘rea- 
sonable certainty’? see “Probability” 
ante text and notes 49-51. 

56. Century D. [quot Brown vy. 
Beck, 63 Cal. A. 686, 220° P 14, 19]; 
Webster D. [quot Bain v. State, 74 
Ala. 38, 39; Brown v. Beck, supra; 
Barrett v. Green River,.etc., Live 
Stock Co., 28 Wyo. 379, 384, 205 P 742]; 
Webster Int. D. [quot O’Donnell v. 
Snyder, 231 Ill. A. 581, 582; Willard 
Oil Cour va, Riley, 29 OK 195 a5 5s 
1103, 1105; Webb v. State, 19 OKl. Cr. 
390, 200 P 719, 720; Gallamore v. 
Olympia, 34 Wash. 379, 75 P 978, 980]. 
Worcester D. [quot Bain v. State, 74 
Ala. 38, 39]; Howard v. State, 108 
Ala. 571, 18 S 8138, 816; 


able,” “satisfactory,” and “probable” 


Williams v.' 


“Reasonable.”®7 In actions for 


personal injury, upon the question of competency of 
evidence, according to lexical authority as to the 
meaning of the words, “probable,” “likely,” and “lia- 
ble” have been treated as synonymous, each dealing 
with reasonable probability, not with possibility.*® 
As used in instructions, it has been held that “like- 
is synonymous with “probable,”®® that “reason- 


all mean sub- 


State, 98 ‘Ala. 22, 12 (Si.8088) Hace p: 
Heacock, 8 Cal. A. 420, 97 P 77; Ehr- 
hardt v. Connecticut F. Ins. Co., 219 
Ill. A. 48; Kelch v. State, 55 Oh. St. 
146, 152, ‘45 NE 6, 60 AmSR 680, 39 
LRA 7387, 

“The word ‘probable’ does not mean 
free from doubt, but carries with it 
the idea that the contingency is more 
likely to happen than otherwise, but 


that there is doubt.” Willard Oil 
Wee te Riley, 29 Ok), 19, 22, Gis ce 
1103. 

57. Century D. [quot Brown vy. Beck, 


63 Cal. A. 686, 220 P 14, 19]; Webster 
D. [quot Brown v. Beck, supra; O’Don- 
nell v. Snyder, 231 Ill. A. 581; Webb v. 
State, 19 Okl. Cr. 390, 200 P 719, 720; 
Gallamore v. Olympia, 34 Wash. 379, 
75 P 978, 980; Barrett v. Green River, 
etc., Live Stock Co., 28 Wyo. 379, 205 
P 742, 744]; Ehrhardt v. Connecticut 
F. Ins. Co., 219 Ill. A. 48; O’Brien v. 
New York, etc., R. Co., 13 NYS 305; 
Kelch v. State, 55 Oh. St. 146, 45 NE 
6, 60 AmSR 680, 39 LRA 737; Willard 
Sa v. Riley, 29 Okl. 19, 115 P 1103; 

“Likely” see 37 C. J. p 663. 

58. Bouvier L: D. [quot Bingham 
Mines Co. v. Allsop, 59 Utah 306, 203 
P 644]. 

59. Gardner v. Gardner, 177 Pa. 
218, 35 A 558, 560. 


60. Bouvier L. D. [quot Bingham 
Mines Co. v. Allsop, 59 Utah 306, 203 
P 644]. 

61. Gardner v. Gardner, 177 Pa. 


218, 35 A 558, 560. 


62. State v. Trosper, 41 Mont. 442, 
L097 P85 8, oF 
63. Conard v. 


Dillingham, 23 Ariz. 

596, 206 P 166, 9. 

“Possible” distinguished see infra 
text and notes 72, 73. 

64. Bailey v. eat OE MING, 108 Iowa 
20, 27, 78 NW 8381. 

65. Gallamore _ v. Olympia, 34 
Wash. 379,)75 P 978, 980 

66. “Likely” as synonymous see 37 
Cc. J. p 663 text and note 62, 

67. Century D. [quot Brown vv. 
Beck, 63 Cal. A. 686, 220 P 14, 19]. 

[a] ‘Reasonable’ cognate.—Brown 
x5 Beck, 63 Cal. A. 686, 220 P 14, 


“Reasonable” see [32 Cyc 1560]. 

“Probability” as addressing itself 
to reason see Probability ante text 
and note 24. 

68. Hallum v. Omro, 122 Wis. 337, 
99 NW 1051, 1053. 

Cross references: 
Definition of: 

“Liable” see 36 C. J. p 1132. 

“Likely” see 37 C. J. p 663. 
Injuries to person, prospective and 

anticipated consequences see Dam- 


ages § 94. 
Opinion see Evidence §§ 588-831. 
“Possible” distinguished see infra 


text and notes 72, 73. 
“Reasonable probability” 

bility § 3 

69. Hoy v. Tornich, 199 Cal. 545, 250 
P 565. See also Gallamore vy. Olym- 
pia, 34 Wash. 379, 75 P 978, 980 (as 
used in charging the jury, “ ‘likely to 


see Proba- 
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stantially the same,7° and that, in prosecutions for | “probable” or “natural,” for the latter are those 


homicide, in charging as to the presumption that 
persons intend the natural results of their acts, “nee- 
“ordinary” are 


essary,” “probable,” 
substantially synonymous. 


“Possible” distinguished. Things or results which 
are only possible cannot be spoken of as either 


suffer,’ ‘reasonably likely to suffer’ 
. . . there can be no distinction in 
meaning between such phrases and 
the phrase[s] under discussion [‘prob- 
able amount of pain,’ ‘probable loss 
of time’]’’). 

PA eee ff defined see 37 C. J. p 

70. State v. Trosper, 41 Mont. 442, 
109 P) 858, 859; 

Definition of: 

“Reasonable” see [33 Cye 1560]. 
“Satisfactory” see [85 Cyc 794]. 

71. Beaurégard v. State, 146 Wis. 
280, 181 NW 347, 351. 

Definitions of: 

“Necessary”? see 45 C. J. p 580. 
“Ordinary” seé 46 C. J. p 1132 
“Usual” see [39 Cyc 873]. 

Presumption that persons intend 
natural consequences of their acts: 
In general see Criminal Law § 49. 
In prosecutions for homicide see Hom- 
-icide § 347. 

72.) Chicago, ete. Rr Co; Gelvin, 
238 Fed. 14, 23, 151 CCA 90, DRAI917G 
983; Conard v. Dillingham, 23M Arig. 
596, 206 P 166; South-Side Pass. R. 
ComyvaLurich; 117 Pa. 390, 11 A 627, 
2 AmSR 672 [quot Scott v. Ee peed 
volley REVCose172 Pa. G46) 33y Ay 712, 

i133 


] 

“Natural” see 45 C. J. p 392. 

78. Chicago, etc., R. Co. v. Gelvin, 
238 Fed. 14, 23, 151 CCA 90, LRA1917C 
983; Conard v. Dillingham, 23 Ariz. 
596, 206 P 166; South-Side Pass. R. 
C@ornva Lrich, 17 eal 390, (399s 11 eA 
627, 2 AmSR 672 [quot Scott v. Alle- 
gheny Valley R. Co., 172 Pa. 646, 652, 
33 A 712). 

74. Probable cause: 

Arrest § 23 text and note 27 (without 
warrant, constitution as not pro- 
hibiting), § 30 (without warrant, 
upon suspicion of felony), § 381 
text and notes 10-12 (by officer 
without warrant, upon suspicion of 
misdemeanor), § 41 (by private 
person upon suspicion of felony), 
§§ 46-48 (without warrant, reason- 
able and probable grounds of sus- 
picion for), §§ 166 note 89 [d], 168 
note 24 [a] (civil, averment of mal- 
ice and want of probable cause in 
affidavit for), § 167 (civil, averment 
on information and belief in affida- 
vit for), § 167 note 94 [a] (civil, 
affidavit alleging not facts but 
“sood reason to believe” insufficient 


for). 
Attachment § 1174 (wrongful, want of 
probable cause, as element under 
statute authorizing action for), § 
1227 (wrongful, probable cause as 
defense in action for),. § 1257 
(wrongful, want of probable cause, 
averment in action for), § 1276 text 
and note 53 (wrongful, want of 
probable cause, burden of proving 
in action for), § 1284 (wrongful, 
probable cause, admissibility of evi- 
dence as to, in action for), § 1301 
text, and notes 84, 85 (wrongful, no 
inference of want of probable cause 
from malice in action for), § 1301 
text and notes 86, 87 (wrongful, 


“sual,” and 


Garnishment § 668 


things or events, which are likely to happen.’? 
Things which are possible, may never happen, but 
those which are natural or probable are those which 


do happen, and happen with such frequency or regu- 


Breach of Marriage Promise § 97 (ag- 


gravation of damages, attack on 
plaintiff's character made reckless- 
ly or not in good faith as ground 
for). 


Costs § 797 text and note 71 (liabil- 


ity of prosecutor for, when prosecu- 
tion without probable cause), § 804 
text and note 31 (verdict for, prob- 
able cause and no evidence of mal- 
ice, as ground for setting aside). 


Criminal Law § 504 (knowledge or in- 


formation and belief, preliminary 
complaint or affidavit upon), § 505 
(allegation of offense in prelimi- 
nary complaint or affidavit, requi- 
sites and sufficiency of), § 516 (is- 
suance of warrant, discretion of 
magistrate as to whether or not 
probable cause for), § 523 (probable 
cause, sufficiency of evidence as to, 
in proceeding for issuance of war- 
rant), § 598 (probable cause to be- 
lieve accused guilty, as sufficient to 
hold accused upon preliminary ex- 
amination), § 598 note 3 [b] (‘‘prob- 
able cause,” as used in federal con- 
stitution referring to issuance of 
warrants, defined), § 617 (removal 
of accused to other federal dis- 
trict, probable cause for), § 3383 
(certificate of reasonable doubt and 
probable cause, stay of execution of 
sentence by). 


Customs Duties §§ 77-79 (certificate 


of probable cause upon seizure by 
collector of customs), § 334 (duty 
of revenue officer to cause seizure 
if probable cause for believing 
goods forfeitable), § 343 (burden 
of proof upon claimant if probable 
cause for proceedings). 


False Imprisonment § 8 (malicious 


prosecution and, probable cause as 
showing distinction between), § 6 
(probable cause as merely negativ- 
ing actual malice insufficient to jus- 
tify), §§ 36-39 (probable cause as 
defense), § 127 (averment of want 
of probable cause in complaint in 
action for), § 134 text and notes 45, 
51 (probable cause as admissible 
under plea of general issue or de- 
nial), § 146 (burden of proof as to 
probable cause), § 154 (admissibili- 
ty of evidence as to probable 
cause), § 159 (probable cause as 
mixed proposition of law and fact), 
§ 162 note 68 [ec] (misdirection as 
to probable cause), § 176 (mitiga- 
tion of damages because of prob- 
able cause), § 177 (aggravation of 
damages because of want of proba- 
ble cause), § 178 text and note 18 
(exemplary damages because of 
want of probable cause), § 189 text 
and note 21 (mitigation of punish- 
ment because of probable cause in 
prosecution for), § 189 text and 
note 22 (want of probable cause as 
furnishing criminal intent in pros- 
ecution for), § 193 (admissibility 
of evidence of probable cause in 
prosecution for). 

text and note 81 
(wrongful, want of probable cause 
not essential in action for). 


larity as to become a matter of definite inference:?® 


PROBABLE CAUSE."* 


said to be diffi- 


probable cause in), § 375 text and 
notes 36, 87 (search warrant, as- 
certaining probable cause for), §§ 
376, 377 (search and seizure with- 
out warrant, when justified), § 379 
(warrant for search and seizure, al- 
legation of probable cause in). 


A term, 


Libel and Slander § 166 (falsity as 


not destroying privilege if probable 
cause), § 195 text and note 44 (prob- 
able cause no defense where no 
privilege), §§ 349-351 (averment of 
want of probable cause in complaint 
in action for), § 577 (belief and ab- 
sence of malice in mitigation of 
damages). 


Malicious Prosecution §§ 26-29 (want 


of probable cause in general as es- 
sential element), § 27 text and notes 
41-43 (want of probable cause, no 
inference of from malice), §§ 30-54 
(want of probable cause in crim- 
inal prosecution as essential ele- 
ment), §§ 44-54 (want of probable 
cause as inference from result of 
criminal prosecution), §§ 55-58 
(want of probable cause in civil 
proceeding as essential element), 
§§ 57, 58 (want of probable cause 
as inference from result in civil 
proceeding), §§ 68—70 (malice as in- 
ference from want of probable 
cause), §§ 72-84 (advice of coun- 
sel), § 121 text and note 92 (prob- 
able cause as immaterial if ac- 
cused guilty), §§ 126, 127 (aver- 
ment of want of probable cause in 
declaration or complaint), §§ 148, 
149, 150 text and note 12 (burden 
of proving want of probable cause), 
§ 152 (burden of proving want of 
probable cause and concurrence of 
malice), § 156 text and note 45 (pre- 
sumption of probable cause), §§ 
168-176 (admissibility of evidence 
as to probable cause or want there- 
of), § 189 text and notes 74-77 
(weight and sufficiency of evidence 


_ of probable cause), § 189 text and 


notes 78-81 (weight and_e suffi- 
ciency of evidence of want of prob- 
able cause), §§ 193-195 (question 
for court or jury, probable cause 
as), § 196 (question for jury, belief 
that probable cause existed as), §§ 
204, 205 (instructions as to prob- 
able cause), § 208 (instructions as 
to malice as inference from prob- 
able cause), § 209 (instructions as 
to concurrence of probable cause 
and malice), § 211 note 5 [da] (spe- 
cinl verdict finding want of proba- 
able cause as insufficient to support 
judgment for plaintiff), § 211 note 
6 (special verdict finding probable 
cause and general verdict for plain- 
tiff as authorizing judgment for de- 
fendant), § 216 text and note 48 
(want of probable cause as essen- 
tial element in prosecutions for). 


Negligence § 477 note 16 [e] (‘‘prox- 


imate cause” 
cause). 


defined as probable 


Process § 3880 (want of probable 
cause no element in action for 
abuse of). 


“Proximate cause” see post. 

“Reasonable cause” see [33 Cyc 1566]. 

“Reasonable grounds’? see Reasona- 
ble [33 Cyc text and note 90}. 


probable cause, want of, sufficiency | Habeas Corpus § 38 note 68 [a] (in- 
of evidence as to, in action for). sufficiency of evidence to show 
Bail § 187 text and note 63 (admission probable cause no ground for writ 


to bail after conviction of felony, of), § 75 (commissioner’s finding 


right to certificate of probable of probable cause as subject of in- | “Reasonable or probabie ground .of 
cause not necessarily involving quiry in’ federal courts upon writ expectation” see Reasonable [33 
right to), § 245 (probable cause, of). Cye 1564 note 86]. 

recital of, in bond in criminal pros- | Internal Revenue § 245 (probable | Searches and Seizures [35 Cyc 1266 
ecution). cause, certificate of, on seizure by text and note 13 (search warrants 


Bankruptcy §§ 290 note 78, 292 text 
and note 93, 293 note 94 [a] (dis- 
solution of lien, cause to believe in 
insolvency as resulting in). 


internal revenue officer). 
Intoxicating Liquors § 371 (informa- 

tion, complaint, or affidavit for 

search and seizure, allegation of 


to be issued only upon probable 
cause Supported by oath or affirma- 
tion), 1275 text and note 79 (liabil- 
ity of person inducing another to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PROBABLE CAUSE—PROBABLE EXPECTANCY 


cult to define,*® signifying about the same in law as 
in common parlance;’® a cause which is probable;*7 
belief founded on reasonable grounds;78 a reason- 
able ground of presumption that a charge is or may 


be well founded.’ 


In comparing other terms it has been held that 
cause,”S° 
cause,”’*! “reasonable or probable cause,’’®? or 
ficient cause’’§3 may have the same meaning as 
But it has been held that “actual 
and positive cause,”*4 “beyond a reasonable doubt,”s® 
“Just cause,”’’? “legal 
cause,”®® “malice,’”’®® “positive cause,’®® or “reason- 


“reasonable and_ probable 


“probable cause.” 


“ood reason to believe,”®® 


sue out search warrant without 
probable cause) ]. 

Sequestration [35 Cyc 1425 text and 
note 33 (sufficiency of evidence as 
to probable cause in action for 
wrongful) ]. 

Trespass [38 Cye 1168 note 85 (stat- 
utory action for penalties and mul- 
tiple damages, probable cause as 
defense), 1170 text and note 23 
(probable cause as unnecessary for 
defendant to plead in statutory ac- 
tion), 1171 text and note 35 (bur- 
den of proof on defendant to show 
probable cause in statutory action), 
1171 text and note 48 (evidence ad- 
missible to show probable cause in 
statutory action) ]. 

War [40 Cyc 352 text and note 77 
(capture, no costs and damages 
where probable cause for) ]. 

Wills [40 Cyc 1367 text and note 46 
(fees allowed to contestants where 
contest justifiable) ]. 


75. State v. Trimble, (Mo.) 232 
SW 100, 103; Boeger v. Langenberg, 
97 Mo. 390, 396, 11 SW 2238, 224, 10 


AmSR 322; State v. Gardner, 74 Mont. 
377, 240 P 984, 985; Dwyer v. Testard, 
65 Tex. 432, 434. 

“A definition of probable cause suf- 
ficiently exact to meet satisfactorily 
every possible test would be difficult, 
if not impossible, to furnish. The 
complete legal idea expressed by that 
term is not to be gathered from a 
mere definition.” Boeger v. Langen- 
berg, supra [quot State v. Trimble, 
supra]. To same effect State v. Gard- 
ner, supra; Dwyer v. Testard, supra. 

76. Dwyer v. Testard, supra. 

77. State v. Gardner, 74 Monte: Duda, 
240 P 984, 985. 

[a] “Probable cause” does not im- 
port absolute certainty. Com. v. Hun- 
singer, 89 Pa. Super. 238, 241. 

“Probable” see ante. 

78: Freymark v. McKinney Bread 
Co., 55 Mo. A. 435, 487. 

[a] “Probable cause” implies rea- 
sonable grounds for belief. Com. v. 
Hunsinger, 89 Pa. Super. 238, 241. 

79. Webster Int. D. [quot Peo. v. 
Union El. R. Co., 269 Ill. 212, 110 NE 
ales 

BO. Hicks v. Faulkner, 8 Q. B. D. 
167, 171 [quot McGill v. Walton, 15 
Ont. 389, 393]; Longdon v. Bilsky, 
22 Ont. L. 4, 8, 2 OntWN 18, 16 Ont 
WR 877; Hamilton v. Cousineau, 19 
Ont. A. 203, 228; “Webber v. McLeod, 
16. Ont. 609, 616. 

81. Schnorenberg v. U. S., 23 F. 
(2d) 38, 40; Smith v. Liverpool, etc., 
Ins. Co., 107 Cal. 432, 40 P 540, 542; 
Fackrell v. McDonald, 87 Cal. A. 418, 
262 P 431. See also Customs Duties 
§ 78 text and note 86; Internal Rev- 
enue § 245 text and note 31; Malicious 
Prosecution § 204 note 33 [b]. 

[a] In penal code, as to the au- 
thority of a police officer to arrest 
without a warrant, ‘‘the term ‘reason- 
able cause’ expresses the same 
thought as the term ‘probable 
eause.’ ’’? Michel v. Smith, 188 Cal. 199, 
205 P 116 [quot Murphy v. Murray, 
74 Cal. A. 726, 731, 241 P 938]. 

82. Motsinger v. Sink, 168 N. C. 
548, 84 SE 847, 849. 

83. Peo. v. Coombs, 9 Cal. A. 262, 
98 P 686. 687 (Pen. Code §§ 872, 1487). 

84 State v. Davie, 62 Wis. 305, 


ing’ as 


“reasonable 
“suf- 


ae 22 NW 411 (U.S. Const. Amendm. 


85. State v. Arregui, 44 Ida. 43, 254 
P 788, 794, 52 ALR 463 [quot U. S. v. 
McGuire, 300 Fed. 98]; Martin v. 
Corscadden, 34 Mont. 308, 86 P 33, 36 
[quot Barron v. Mason, 31 Vt. 189]. 

[a] ‘ ‘Beyond a reasonable doubt’ 
must include ‘probable cause.’ But 
‘probable cause’ does not include or 
measure up to satisfaction ‘beyond a 
reasonable doubt.’ They are widely 
different. ‘Beyond a reasonable 
doubt’ may be likened to the summit 
of a high mountain, and ‘probable 
cause’ to a halfway station on the 
mountain side. Few may reach the 
summit, but many may reach the 
half way station.” 'U. S. v. McGuire, 
300 Fed. 98, 102 [quot State v. Ar- 
regui, 44 Ida. 43, 63, 254 P 788]. 

“Reasonable or probable cause” not 
equivalent to “beyond a reasonable 
oan see Criminal Law § 598 note 
4 [a]. 

86. See Criminal Law § 504 note 
61 [a] (6). 

[a] ‘Good reason to believe” is 
not a probable cause within the mean- 
ing of a statute providing for the is- 
suance of a warrant for arrest for 
trespass upon the showing of prob- 
able cause under oath. Meddaugh vy. 
Williams, 48 Mich. 172, 174, 12 NW 


Sehon v. Whitt, 92 SW 280, 281, 
28 KyL 1222. 

“While ‘probable cause’ is ‘just 
cause,’ ‘just cause’ may be and is 
something else.” Claiborne v. Ches- 
apeake, etc., R. Co., 46 W. Va. 363, 371, 
33 SE 262. 

88. See Malicious Prosecution § 31 
note 73 [b]. 

[a] Thus there may be probable 
cause, and yet not legal cause for the 
issue of an attachment. Sehon v. 
Whitt, 92 SW 280; 281, 28 KyL 1222. 

89. Griswold v. Griswold, 143 Cal. 
617, 620, 77 P 673 (“probable cause’”’ 
has reference to the common stand- 
ard of human judgment and conduct; 
malice refers to the mind and judg- 
ment of defendant in the particular 


act). 
State v. Davie, 62 Wis. 305, 22 


90. 

NW 411, 414. 

91. Sanders v. Davis, 153 Ala. 375, 
385, 44 S 979 (‘‘a reasonable cause 
is simply a rational or sensible cause 
as contradistinguished from a fan- 
cied cause which has no reason to 
support it, while ‘probable’ is defined 
as having more evidence than the 
contrary’’). 

92. Probable consequence: 
Accident Insurance §§ 72 note 34 [a], 

73 (accident as not natural and 

probable consequence). 

“Consequence” see 12 C. J. p 521. 

Criminal Law § 49 (presumption that 
accused intended probable conse- 
quence of act). 

Damages §§ 75-85 (natural and prob- 
able consequences). 

Evidence § 74 (presumption that per- 
son intends probable consequence 
of act). 

Homicide § 347 (presumption that ac- 
cused intended probable conse- 
‘quence of act) 

Motor Vehicles ‘ 587 text and note 65 
(injury as natural and probable 
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able cause”? do not or may not have the same mean- 
“probable cause.” 

PROBABLE CONSEQUENCE.®? 
that is more likely to follow its supposed cause than 
it is not to follow it.93 
the consequence which is more likely £55 follow from 
their use than it is to fail to follow.94 

PROBABLE EVIDENCE. Presumptive evidence 
is so-called from its foundation in probability.®® 

PROBABLE EXPECTANCY.?¢ 
right to a reasonably free labor market,®7 the right 
to enjoy a certain free and natural condition of the 
labor market,°* has been termed “a probable expee- 


A consequence 


Of the use of given means, 


The common-law 


consequence of negligent opera- 
tion). 

“Natural and probable consequence” 
see Natural § 18 text and note 14. 
“Natural and probable result’? see 

Natural § 18 text and note 13. 
Negligence §§ 482, 528 text and note 
8 (proximate cause as natural and 
probable consequence). 
“Probable” see ante. 
Railroads [33 Cye 366 (injury from 
construction or maintenance as 
natural and probable result of neg- 
ligence), 744 (injury from collision 
or accident to trains as natural and 
probable result of negligence), 1347 
text and note 66 (injury by fire as 
natural and probable consequence 
of negligence) ]. 
Torts [88 Cye 443 (proximate cause 
as probable consequence) J. 
93. Armour v. Harcrow, 217 Fed. 
2240 133 KOGA 2218: 
[al Similar definition.—A 
able consequence” 
likely to follow 


f “prob- 
is one that is more 
its supposed cause 


than it is to fail to follow it. Cole 
v. German Sav., etc., Soc., 124 Fed. 
143 LS 59 CCAR 5 935° 63) WRAP AIG 


[quot Chicago, ete., R. Co. v. Richard- 
son, 202 Fed. 836, 841, 121 CCA 144; 
The Santa Rita, 173 Fed. 413, 417]; 
Missouri,ete,, oR. Co; vo (Byrne 00 
Fed. 359, 40 CCA 402, 406; Chicago, 
ete., R. Co. v. Blliott, 55 Fed: 949, 952, 
5 CCA 347, 20 DRA 582. 

94. Western Commercial Travel- 
ers’ Assoc. v. Smith, 85 Fed. 401, 405, 
29 CCA 223, 40 LRA 653. 


95 Black a) D: 

[a] Distinguished from demon- 
strative evidence. — ‘Probable evi- 
dence is essentially distinguished 


from demonstrative by this, that it 
admits of degrees, and of all variety 
of them, from the highest moral cer- 
tainty to the very lowest presump- 
tion.” Butler Analogy [quot Com. v: 
Costley, 118 Mass. 1, 24]. 
Presumption see Criminal Law §§ 
1005-1033; Evidence §§ 25-88. 
“Probability” see ante. 
“Probable” see ante. 
96. “Expectancy” defined see 25 C. 


leavers ital 

“Probable” defined see ante. 

O73 Pe Di Willcutt, “etc. Gorse 
Driscoll, 200 Mass. 110, 117, 85 NE 
897, 900, 23 LRANS 1236 [quot Ste- 


vens, V. C., in Jersey City Printing 
Co. v. Cassidy, 63 N. J. Eq. 759, 765, 
53 A 230]. 


“It [the ‘probable expectancy’ of a 
reasonably free labor market] is one 
of the large body of rights which 
have their foundation in the fitting 


necessities of civilized society.” L. 
D. Willeutt, etce., Co. v. Driscoll, su- 
pra. 

98. Jersey City Printing Co. v. 


Cassidy, 763 INI. Ha. 759. 765.8 53) 7A. 
230, 233 (referring to ‘a recent case 
in the house of lords’’). 

“This underlying right has other- 
wise been broadly defined or described 
as the right which every man has to 
earn his living, or to pursue his trade 
or business, without undue interfer- 
ence, and might otherwise be de- 
scribed as the right which every man 
has, whether employer or employe, of 
absolute freedom to employ or to be 
employed.” Jersey City Printing Co. 
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taney.” 


PROBABLE EXPECTATION. A term that has 


been construed*in connection with the rights of la- 


borers or workmen.??® 
PROBABLE VALUE.? 
PROBABLY.? 


v. Cassidy, supra [quot in part by L. 
D. Willcutt, etce., Co. v. Driscoll, 200 
Mass. 110, 117, 85 NE 897, 23 LRANS 


1236]. 
[a] “The peculiar element of this 
perhaps newly-recognized right is 


that it is an interest which one man 
has in the freedom of another.” Jer- 
sey City Printing Co. v. aad 63 
N. J. Eq. 759, 765, 53 A 23 

Injunctions against: 

Acts in course of labor disputes see 

Injunctions §§ 219-276. 
Combinations of employers see In- 

junctions §§ 277, 278. 

Trade unions see Labor Unions [24 
Cyc 815 et seq]. 

990 Pitt wee Donovan, le Me Ye US: 
639, 645, 105 Reprint 238. 

{a] Distinguished from vested in- 
terest.—‘‘Involved in that right [free- 
ly to pursue their lawful calling] and 
a component part of it, is the right 
to the full benefit of that valuable 
interest they had in what Lord Ellen- 
borough in Pitt v. Donovan, 1M. & S. 
639, 105 Reprint 238, termed a ‘prob- 
able expectation’ (as distinguished 
from a vested legal interest) . 
the daily labourer, whose tested char- 
acter for steadiness, honesty, and in- 
dustry has induced his master, as a 
matter of course, through a long 
series of years, week by week to re- 
new or continue his employment, finds 
in this the foundation for his ‘reason- 
able and probable expectation’ that he 
may rely on continual employment in 
the future. These ‘probable expec- 
tations’ are equally applicable to all 
trades great and small. The merchant 
prince looks to amassing wealth by 
a succession of successful ventures, 
which until realized are but, more or 
less, ‘probable expectancies.’ The 
shopkeeper who is dependent upon a 
succession of future customers for 
the prosperity of his business has no 
legal right to claim their custom; he 
has but a ‘probable expectancy’ that 
he may obtain it. It is analogous to 
the good-will of a business sold toa 
new firm.’ Per Hawkins, J., in Allen 
v. Flood, [1898],A. C. 1, 16, 17 ERC 
285. 

1. “Probable value”: 

‘As convertible term with ‘net profits” 

see Net § 8 note 5 [a]. 

Of labor or materials see Mechanics’ 

Liens § 193 note 55 [a]. 

2. “Probability” defined see ante. 

*“Probable” defined see ante. 

“Reasonably and probably” 
Damages § 381 text and note 20. 

8. Spadra Creek Coal Co. v. Har- 
ger, 130 Ark. 374, 197 SW 705. 

{a] In finding, where “probably” 
was inserted so as to recite that “ ‘the 
plaintiff probably did not prove the 
liability of the defendant by a pre- 
ponderance of the evidence,’ the use 
of the word ‘probably’ did not lessen 
the effect of the language used as 
constituting a finding that the verdict 
was against the preponderance of the 
evidence. The words used clearly in- 
dicate a belief or conclusion on the 
part of the court that the verdict was 
contrary to the preponderance of the 
evidence.”” Spadra Creek Coal Co. v. 
Harger, 130 Ark. 374, 376, 197 SW 
705 


4 Spadra Creek Coal Co. v. Har- 
ger, supra. See Barron v. Duke, 120 
Or. 181, 250 P 628 (“likely” and ‘‘prob- 
ably” used in testimony describing 
result of injuries). 

fa] As used in instruction (1) as 
to damages for future suffering ‘“‘prob- 
ably” has the same, if not a stronger 


see 


Having more evidence for than 
against,® likely as far as the evidence shows,* ap- 


PROBABLE EXPECTANCY—PROBATE 


parently true, yet possibly false. 2 


PROBANDI.’ 


Word signifies an opinion on a doubtful question.*® 


PROBANDI NECESSITAS INCUMBIT ILLI 


QUI AGIT.® 
PROBANZA. 
PROBATE.?° 


meaning, than “likely.” Petoney v. 
St. Louis Transit Co., 108 Mo. A. 681, 
84 SW 140. (2) ‘Probable’ as used 
in instructions see Probable ante. 
“Tikely” see 37 C. J. p 663. 


5. Spadra Creek Coal Co. v. Har- 
ger, 130 Ark. 374, 197 SW 705. 
6. Hensley v. Kansas City R. Cos., 


(Mo. A.) 214 SW 287, 289. 

‘Tt [‘probably’] is not dogmatic. It 
goes no further in this instance [tes- 
timony of expert as to probable cause 
of injury] than to say it ‘may,’ it 
‘might,’ it ‘is likely.’ LG KS 
not the expression ofa fact, but only 
an opinion of likelihood.’ Hensley 
v. Kansas City R. Cos., supra. 

7%. ‘See Ons 469C. Jp 2107 text 
and note 85. 

8. A maxim meaning “The neces- 
sity of proving lies with him who 
sues.” Bouvier L. D. [cit Inst. pp 2, 


20, 4]. 

Tal Applied in: Tucker v. Powell, 
318 Ill. 166, 149 NE 10, 11; Frechette 
v. Goulet, 8 Can. S. C, 169, 180. 

9. Escriche Diccionario. 

10. Probate: 

Abatement and Revival § 492 (pro- 
bate of will after death of one of 
several caveators). 

Acknowledgments § 99 (by probate 
judge; by clerk of probate court). 

Appeal and Error § 23 (writ of error 
to review proceedings of probate 
court), § 155 (decisions reviewable 
dependent on amount in controversy 
in probate matters). 

Bail § 197 (right of probate judge to 
admit to). 

Certiorari § 92 (to 
proceedings). 

Clerks of Courts §§ 83, 84 (probate 
jurisdiction). 

Compromise and Settlement § 37 note 
55 (heir bound by probate of will 
in pursuance of). 

Conversion § 46 (place of property not 
of probate as determining). 

Criminal Law § 176 note 64 (probate 
court, criminal jurisdiction of). 

Depositions § 24 (before judge of pro- 
bate court). 

Descent and Distribution § 164 (ju- 
risdiction of proceedings between 
heirs or distributees), § 185 (juris- 
diction of proceedings by heirs and 
distributees), § 197 (jurisdiction of 
proceedings against heir or distri- 
butee), § 253 (jurisdiction of con- 
troversies involving advancements), 
§ 312 (jurisdiction of proceedings 
against heir or distributee for debts 
and encumbrances), 

Dower §§ 250-278, 289 (jurisdiction of 
probate courts in proceedings for 
assignment of). 

Eminent Domain § 332 note 71 (juris- 
diction of probate court). 

Wquity § 58 note 16 (appeal from 
probate of will), §§ 97-104 (admin- 
istration of estates). 

Evidence §§ 907, 1389 (records of pro- 
bate court), § 1907 note 59 (judicial 
notice of probate courts). 

Execution § 951 note 36 (jurisdiction 
of probate judge of proceedings in 
aid of). 

Executors and Administrators 23 C. 
J. p 984 et seq. 

Federal Courts § 12 (jurisdiction in 
probate matters). 

Guardian and Ward § 25 (jurisdiction 
of probate court of proceeding for 
appointment of guardian), § 151 
(jurisdiction of probate court of 
proceeding for removal of guard- 
ian), § 169 (jurisdiction of proceed- 
ing for appointment of successor to 
guardian), § 194 (jurisdiction of 


review probate 


In Spanish law, proof.® 
Originally meaning “relating to 


proceeding for allowance of com- 
pensation to guardian), § 289 (ju- 
risdiction of proceeding for sale of 
land of ward), § 377 (applicability 
of statute of limitations to proceed- 
ing in probate court for account- 
ing), §§ 412, 413 (jurisdiction of 
probate court of proceeding to set 
aside settlement), § 437 (jurisdic- 
tion of probate court of actions be- 
tween guardian and ward or be- 
tween third person and guardian 
or ward), § 513 (jurisdiction of 
probate court of action on bond of 
guardian). 

Tie ne: form see Wills [40 Cyc 

32]. 

Infants § 232 (jurisdiction of probate 
court of proceeding for commitment 
of), § 263 (guardian ad litem for, 
in probate proceedings). 

Injunctions § 458 (jurisdiction of pro- 
bate court of proceedings for), § 
461 (power of surrogate to issue 
preliminary), § 461 note 14 (power 
of judge of superior court to en- 
join proceedings in probate court), 
§ 478 (probate judge as party to a 
suit to enjoin settlement of an es- 
tate). 

Insane Persons § 165 Gurisdiction of 
probate court), § 271 note 56 (issues 
framed in probate court), § 421 
notes 74, 75 (jurisdiction of probate 
eourt of settlement of accounts of 
guardian), § 447 note 26 (power of 
probate court to prefer claim), § 
448 note 32 (power of probate court 
to allow claim against estate). 

In eA form see Wills [40 Cye 
1232] 

Judgments § 448 note 75 (of other 


courts, no jurisdiction in probate 
court to entertain direct attack 
upon), § 448 note 75 (of probate 


court, amendment or vacation of, by 
other court), § 449 note 80 (power 
of probate courts to amend own), 
§ 484 (power of probate court to set 
aside own), § 692 note 91 (of pro- 
bate court, equitable relief against), 
§ 824 (of probate court, collateral 
attack upon), § 1170 (of probate 
court as bar), § 1286 (of probate 

_ courts, conclusiveness of). 

Juries § 18 (in probate courts), § 69 
(in proceedings for probate or con- 
test of wills). 

Mandamus § 99 (to probate court). 

Mortgages § 290 (probate of). 

Parent and Child § 25 (jurisdiction of 
probate court). 

Partition §§ 216, 216% (jurisdiction of 
probate courts). 

Prohibition post (to restrain probate 
court or judge). 

Removal of Causes [384 Cyc 1226 (pro- 
ceeding for probating will), 1231 
note 95 (amount in controversy in 
proceeding for probating’ will), 1272 
(separable controversy in probate 
“Ee as permitting remoy- 
al) ]. 

Specific Performance [86 Cyc 795 
(contract of decedent, jurisdiction 
of probate court of proceeding to 
enforce) J. 

Taxation [387 Cye 1577 (jurisdiction 
of probate court of proceeding in- 
volving inheritance tax) 1. 

Trusts (39 Cyc 266 note 85 (removal 
of trustee, jurisdiction of probate 
court), 279 note 88 (appointment of 
trustee, jurisdiction of probate 
court), 315 (trust property, juris- 
diction of probate court as to en- 
joyment of), 470 (accounting by 
trustee, jurisdiction of probate 
court), 497 note 33 (allowance of 
compensation to trustee, jurisdic- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


proof,”!+ afterward “relating to the proof of 
-wills,”?? now a general name in American law in- 
eluding all matters of which probate courts have ju- 
Strictly used, relating to proving a 
will before the officer or tribunal having jurisdie- 
tion to determine its validity;'4 in common usage, 
however, the word is often used with reference to the 
proceedings incident to the administration and set- 
tlement of the estates of decedents.!® 
common usage, often used as applying to any of the 


risdiction.!3 


incidents of administration.1® 
Phrases. 
PROBATE BOND.?!® 


PROBATE CODE.?! 


tion of probate court), 593 (to en- 

force or establish trust, jurisdiction 

of probate court), 593 (proceeding 
to distribute funds, jurisdiction of 
probate court). 

Vendor and Purchaser [39 Cyc 1842 
(claim in probate court against es- 
tate of deceased purchaser for pur- 
chase price, effect of, upon vendor’s 
lien) J. 

Wills [40 Cyc 1223 (after execution 
and before probate), 1223 et seq 
(probate, establishment, and annul- 
ment of), 1842 et seq (jurisdiction 
of probate courts of actions to con- 
strue), 1869 et seq (rights and lia- 

. bilities of devisees and legatees) ]. 
11. Bouvier L. D. [quot In re Stre- 

low, 116 Nebr. 873, 219 NW 387, 389]; 

Johnson v. Harrison, 47 Minn. 575, 

578, 50 NW 923, 28 AmSR 382. 

[a] Claim “probated.’’—In a stat- 
ute providing that an administrator 
shall not pay any claim against de- 
ceased unless the same has been “‘pro- 
bated, allowed and registered” by the 
chancery clerk, “the word ‘probate’ in 
this connection, simply means that the 
account has, in: the judgment of the 
clerk, been proven in‘ the manner re- 
quired by law.’”’ Davis v. Blumen- 
berg, 107 Miss. 432, 65 S 503, 505 [quot 
Stevens v. D. R. Dunlap Mercantile 
Co., 108 Miss. 690, 67 S 160, 162]. Al- 
lowance and payment of claims in 
general see Executors and Adminis- 
trators §§ 875-1265. 

{[b] Probate of deed or other in- 
strument in writing.—(1) ‘From an 
early day [‘probate’] has been ap- 
plied to the proof or acknowledgment 
required to be made of deeds and 
other instruments in writing as a 
condition precedent to registration. 
. . . In short, the word appears to 
have been commonly employed, prior 
to the Code of Civil Procedure, as 
referring to the proof or acknowl- 
edgment of, deeds as a condition pre- 
cedent to registration, irrespective of 
whether it was taken before a court 
or a commissioner. And it was so 
employed in judicial opinions. Mc- 
Kinnon v. McLean, 19 N. C. 79, 83-86; 
@arrier vy. Hampton, (33 aN. .C. 30% °310; 
Freeman v. Hatley, 48 N. C. 115, 117-— 
119; Williams v. Griffin, 49 N. C. 31, 
32; Johnson v. Pendergrass, 49 N. C. 
479, 480; Simmons vy. Gholson, 50 N. 
C. 401, 403. - Indeed, this meaning of 
the term ‘probate’ is recognized in § 
429 of the Code of Civil Procedure it- 
self, for this requires that deeds ‘must 
be offered for probate, or a certified 
probate thereof must be exhibited be- 
fore the Judge of Probate;’ and, in 
going on to specify the manner of 
doing this, it treats the certificate of 
acknowledgment or proof as the cer- 
tified probate thus required to be ex- 
hibited.” U.S. v. Hiawassee Lumber 
Co,, 238 U. S. 558, 564, 35 SCt 851, 59 
L. ed. 1453. (2) Acknowledgments, or 
proof, and recording prerequisites to 
passing of title see Acknowledgments 
§ 7 note 56 [b]. (8) Adjudication by 
probate court that instrument has 
been duly acknowledged as prerequi- 
site to valid registration see Acknowl- 
edgments § 18 note 97 [e]. 

12. Bouvier L. D. [quot In re Stre- 


“Probate office,”** “probate sale.’’2§ 

A bond which must, by law, 
be given to the judge of probate.?° 

The body or system of law 


PROBATE—PROBATE HOMESTEAD 


Likewise, in 
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relating to the estates of deceased persons and of 
persons under guardianship.?? 

PROBATE COURT.?3 

PROBATE DUTY. 
pean countries, a tax graded in accordance with the 
valuation of the estate to be probated.?4 

PROBATE FHE.?°* 
a county judge or judge or register of probate for 
Services rendered or to be rendered.?¢ 


PROBATE HOMESTEAD.?7 


In England, and other Euro- 


A reward or compensation to 


As defined by stat- 


ute, a homestead set apart by the court for the use 


of the surviving husband or wife, and the minor chil- 
dren out of the common property, or if there be no 


common property, then out of the real estate belong- 


low, 116 Nebr. 873, 219 NW 387, 389]; 
Johnson v. Harrison, 47 Minn. 575, 
578, 50 NW 923, 28 AmSR 382. 

Probate of wills see Wills [40 Cyc 
1223 et seq]. 

13. Bouvier L. D. [quot In re Stre- 
low, 116 Nebr. 873, 219 NW 387, 389]; 
Johnson v. Harrison, 47 Minn. 575, 50 
NW 9238, 28 AmSR 382. 

Probate jurisdiction see post. 

14. ‘Dibble v. Winter, 247 Ill. 243, 
262, 938 NE 145, 152 [cit Cyc]; Reno 
v. McCully, 65 Iowa 629, 22 NW 902, 
904; Bradley v. Bradley, 119 Md. 645, 
652, 87 A 390 [quot Cyc]. 

[a] In technical sense “probate” 
means the official proof of an instru- 
ment offered as a last will and testa- 
ment. In re Mortenson, 248 Ill. 520, 
94 NE 120, 121, 21 AnnCas 251. 

[b] “Probate” includes ‘‘not only 
the evidence presented to the Court, 
but also the judicial determination by 
the Court on that evidence that the 
instrument is what it purports to be.” 
Bradley v. Bradley, 119 Md. 645, 652, 
87 A 390. 

Probate of wills see Wills [40 Cyc 
1223 et seq]. 

15. Reno v. McCully, 65 Iowa 629, 
22 NW 902, 904. 

[a] “Letters testamentary” and 
“probate.”—(1) Convertible terms. 
Redfield Surr. Pract. (5th ed) p 252 
[quot Matter of Kennedy, 106 Misc. 
216,174 NYS 429, 430]. (2) However, 
there are distinctions. “The very 
learned Mr. Redfield attributes to stat- 
ute the fact that distinctions between 
probate and letters have of late 
arisen. There can be no doubt that 
modern statutes contemplate letters 
testamentary as distinct from decrees 
of probate.” Per Fowler, S., in Mat- 
ter of Kennedy, 106 Misc. 216, 218, 174 
NYS 429. Letters testamentary see 
Executors and Administrators §§ 56, 
231 et seq. 

[b] “Probate of the will” and 
“erant of administration.”—(1) In a 
statute providing that no heir or dev- 
isee shall have power to alien or en- 
cumber the real estate of any dece- 
dent within a certain period after 
“probate of the will or grant of ad- 
ministration,” the phrases “probate of 
the will” and “grant of administra- 
tion” are equivalent to denote a date 
or time. Dawley v. New Shoreham 
Prob. Ct., 16 R. I. 694, 696, 19 A 248. 
(2) “Probate of the will,’ as so used, 
means not only the admission of the 
will to probate, and its establishment 
as a testamentary instrument, but 
also the acceptance or qualification of 
the executor. Dawley v. New Shore- 
ham Prob. Ct., supra. 

16. Dibble v. Winter, 247 Ill. 243, 
93 NE 145, 152. 

17. Chamberlain v. Perkins, 51 N. 
H. 336, 339 (under a statute requiring 
a debtor to file the schedule of prop- 
erty embraced in an assignment in 
the office of the register of probate, a 
plea stating that the filing was in the 
“yrobate office” is substantially equiv- 
alent to one alleging a filing in the 
“register of probate’s office,’ both 
terms meaning the same _ thing). 
Filing schedule in general see Assign- 
ments for Benefit of Creditors § 161. 


ing to deceased ;?* one to be created by the probate 


18. Ingraham v. Baum, 136 Ark. 
101, 206 SW 67. 
19. Bond: 


a general see Bonds 9 C. J. p 1. 


Executor or administrator see Ex- 
ecutors and Administrators §§ 
189-230. 

Guardian of: 

Infant see Guardian and Ward'§§ 

— 88-106. 

Insane person see Insane Persons 
§§ 304-322. 

Security for costs in opposing pro- 
bate or in contesting will see Wills 
[40 Cye 1366]. 

“Probate” defined sce ante. 


ane Thomas v. White, 12 Mass. 367, 
[a] Bond to pay other heirs.— 


The bond given to the judge of pro- 
bate, by one to whom the whole of 
the real estate of his ancestor had 
been assigned, conditioned to pay to 
the other heirs their respective pro- 
portions of such estate, is extraoffi- 
cial, and not a probate bond such as 
must be given to the judge of pro- 


bee Thomas v. White, 12 Mass. 367, 
[b] Guardian’s hond.—Under a 


statute providing that all bonds re- 


lating to probate matters shall be 
filed in the office of the clerk. of the 
circuit court, the bonds meant are 
those of executors and administra- 
tors; a guardian’s bond is not in- 
cluded. Reno v. McCully, 65 Iowa 

629, 632, 22 NW 902. 

21. “Code” see 11 C. J. p 940. 

“Probate” see ante. 

22. Johnson v. Harrison, 47 Minn, 
575, 579, 560 NW 928, 28 AmSR 382. 

23. As meaning: 

Prefect’s court see Prefect ante. 

“Probate judge’ see post. See also 
Courts § 419 note 80 [a]; Judges 
§ 2 note 87 [b]. 

Courts § 418 (original jurisdiction 
including probate matters), §§ 419-— 
444 (probate jurisdiction), §§ 445-575 
(appellate jurisdiction including pro- 
bate matters). 

We urrogate’s court” see [387 Cyc 
01. 

24. State v. Bazille, 97 Minn. #41, 

18, 106 NW 93, 6 LRANS 732. See 

Stamps Comr. v. West Australian 

Trustee, etc., Co. Ltd., 38 Austr. C. L. 

R. 63; Weldon v. Union Trustee Co., 

Ltd., 36 Austr. C. L. R. 165; Stamps 

Comr. v. West Australian Trustee, 

ete., Co.,, Ltd:, 36 Austr. Cy lL. Rags: 

Legacy or inheritance tax see Taxa- 
tion [37 Cyc 1553 et seq]. 

25. Fee as compensation or emolu- 
ment defined see Free § 2. 

26. State v. Mann, 76 Wis. 469, 473, 
45 NW 526, 46 NW 51. 

27. Homestead: 

Defined see Homesteads § 1. 

During administration see Executors 
and Administrators § 763 note 18 
[a]. 

Rights of survivors 
steads §§ 470-556. 
Homesteads § 529 (jurisdiction of 

probate court of proceedings involv- 

ing right of survivors to). 

28. Noah's Esty, 73 Cal. 590; 594), 
15 P 290, 2 AmMSR 834, 


in see Home- 


‘ 
W 
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court out of any property belonging to decedent, 
which was subject to a homestead at the time of his 
death.?° . 

PROBATE JUDGE.*° In statutes, generally syn- 
onymous with “probate court.”?? 

PROBATE JURISDICTION.*? The exercise of 
the ordinary power of what, ex vi termini, is gen- 
erally understood to be the authority of courts of 
that name.?* 

There is no definition which describes generally 
the jurisdiction pertaining to probate courts; they 
are courts created as a rule by statutes, and their 
jurisdiction defined by statutes; in each state where 
such courts exist their powers are defined by its 
laws.** 

PROBATE LAW. In popular signification, a 
term including all matters of which probate courts 
generally have jurisdiction.*® 

PROBATE PROCEEDING.*®® As used in a pro- 
bate code, a general designation of the actions and 
proceedings whereby the law is administered upon 
the various subjects within probate jurisdiction.?? 

PROBATION.*® A proceeding to ascertain the 
truth, to determine character and qualification.®° 

PROBATIONARY TERM. A phrase implying 
definite or stated length of duration, especially so 


PROBATE HOMESTEAD—PROCEDENDO | \ 


vance,*® used as the equivaient of “a period of pro- 
bation.’’4! 

PROBATIONES DEBENT ESSE- EVIDENTES, 
ID EST, PERSPICUZ ET FACILES INTEL- 
LIGI.+? : 

PROBATION OFFICER.+** 

PROBATIS EXTREMIS, PRASUMITUR ME- 
DIA.44 

PROBATIVE.*® In the law of evidence, having 
the effect of proof,*® tending to prove or actually 
proving.*7 

Probative fact:#* In the law of evidence, a fact 
which actually has the effect of proving a fact 
sought;*® an evidentiary fact.®° 

Probative force.®! <A force serving for proof.°? 

PROBATOR. In old English law, strictly, an ac- 
complice in felony who, to save himself, confessed 
the fact, and charged or accused any other as prin- 
cipal or accessary, against whom he was bound to 
make good his charge.*? It also signified an approv- 
er, or one who undertakes to prove a crime charged 
upon another.®*# 

PROBATORIO. 
lating to proof.°® 

PROCEDENDO.** A writ commanding an in- 
ferior court to proceed to judgment,°* a direction by 
the court of review to the lower court to proceed 


In Spanish law, probatory; re- 


when such term or period is to be 


29. 
28. 

30. Probate judge: 

Defined see Judges § 2 text and note 

87. 
“Prefect” as 

ante. 
“Surrogate” defined see [37 Cyc 620]. 

Judges §§ 143-148 (disqualification 
of, to act in probate matters). 

31. Freeman v. Judge Wayne Prob. 
Ct., 230 Mich. 455, 203 NW 158, 159. 
See also Courts § 419 note 30 [a]; 
Judges § 2 note 87 [b]. 

32. See Courts §§ 418-428, 445-575. 

Additional cross references see Pro- 
bate ante. 

33. Chadwick v. Chadwick, 6 Mont. 
HOG el ome sso. Clank ove Carolina, 
Homes, Inc., 183 N. C. 703, 128 SH 
20, 26. 

[a] Usually the matters of which 
probate courts have jurisdiction are 
estates of deceased persons and all 
persons under guardianship. Bouvier 
L. D. [quot In re Strelow, 116 Nebr. 
Some LOIN DYE oc eo OO ee OD TN SOMmave 
Harrison, 47 Minn. 575, 50 NW _ 923, 
924, 28 AmSR 382. See Clark v. Caro- 
lina, Hlomies;, new 189) IN. C.) 703, £28 
SE 20, 26 [cit Chadwick v. Chadwick, 
6) Mont. 566, 13 P 385]. 

34. Richardson v. Green, 61 Fed. 
423, 425, 9 CCA 565. 

[a] “The phrase [‘jurisdiction per- 
taining to Probate Courts’] has no 
legal definition. Courts of probate 
had no existence at common law. 
Those courts have been created, and 
their duties and jurisdiction defined 
by law, in most if not all of the states 
of the Union.’ Monastes vy. Catlin, 
6.Or. 119) ,122. 

[b] In North Carolina “partition 
is included in probate powers under 
this rule, as well as by statute.” 
Clark v. Carolina Homes, Inc., 189 N. 
C103), (12,028 SMe 20s eo unisdiction 
of probate courts to make partition 
see Partition §§ 216, 216%. 

35. Johnson v. Harrison, 47 Minn. 
575, 579, 50 NW 9238, 28 AmSR 382. 

“Probate jurisdiction” see ante. 
See also Probate ante and cross refer- 
ences thereunder. 

36. “Proceeding” see Actions § 32. 

Probate proceeding: 
congerel attack upon see Courts § 

442. 

Direct attack upon see Courts § 441. 


In re McVay, 14 Ida. 56, 93 P 


meaning see Prefect 


provided in ad- 


Practice and Procedure in courts of 
probate jurisdiction see Courts §§ 
429-440. 

Review of see Courts § 443. 

37. Jackson. v. Porter, 87 Okl. 112, 
209) P4310; 435: 

38. Probation: 

Criminal Law § 3140 (probation under 
suspended sentence), § 3143 (revo- 
cation of suspension during proba- 
tion). 

Infants § 23 (probation officers). 

Municipal Corporations § 1325 (ap- 
pointment to police force upon pro- 
bation), § 1348 (removal of proba- 
tionary policemen, no right to trial 
or hearing under charter or statu- 
tory provisions in accordance there- 
with for), § 1648 (term of employ- 
ment of probationary appointee un- 
der civil service laws), § 1673 (dis- 
charge of probationary employee 
during term of probation under civil 
service laws). 

“Period of probation” 
CES p: Sl2snoterS 5: 
39. Peo. v. Woods, 168 App. Div. 3, 

153 NYS 872. 

40. Peo. v. Kearny, 164 N. Y. 64, 
66, 58 NE 14. 

[a] Under civil service laws of 
New York the power given the civil 
service commission to fix a probation- 
ary term of service does not authorize 
a rule that, during such probationary 
period, the person so employed may 
be peremptorily discharged, for a pro- 
bationary term does not mean “any 
time’ within a fixed length of dura- 
tion, unmeasured by the rules, and 
measurable by the pleasure or will of 
the appointing power. ‘Probation or 
probationary implies the purpose of 
the term or period, but not its length; 
the rules could fix its length, for so 
the statute provides, but could not 
make its length provisional in point 
of time, for that would be to unfix it 
or annex an unauthorized item.” Peo. 
v. Kearny, 164 N. Y. 64, 66, 58 NE 14. 

41. Peo. v. Kearny, supra. 

“Probation” defined see ante. 

42. A maxim meaning ‘Proofs 
ought to be evident, that is, clear and 
easily understood.’’ Peloubet Leg. 
Max. [cit Coke Litt. p 283a]. 

[a] Applied in: Greenfield v. 
Camden, 74 Me. 56, 66; St. Louis v. 
Lang, 131 Mo. 412, 421, 33 SW 54. 

43. See Criminal Law § 3140; 
fants § 23. 


see Period 48 


In- 


44. A maxim meaning “The ex- 
tremes being proved, the intermediate 
proceedings are presumed.’ Bouvier 
L. D. [cit 1 Greenleaf Evid. § 20]. 


45. See Evidence 22 C. J. p 1 et seq. 

46. Black L. D. 

47. Black ié..D: 

48. Allegation of see Pleading § 
17 et se : 

49, Black i. (D. [cit. 1. Bentham 
Evid. 18]. 

50. Black L.’D. [cit. 1 Bentham 
Evid. p 18]. 


51. Probative force of presump- 
tions see Evidence § 88. 
Weight and sufficiency of evidence 
see Evidence §§ 1730-1806. 
52. Sturdevant’s App., 71 Conn. 
392, 399, 42 A 70 (“using this pre- 
sumption .. - as of probative 
force’), 
53... Black L. D. [cit Jacob L. D.]. 
Testimony of accomplices and co- 
Gok gUaGute see Criminal Law §§ 1344- 
DO. 
54 Black L. D. [cit Jacob L. D.] 
Py teas rs defined see 4 C. J. p 
55. Escriche Diccionario. 
56. Procedendo: 
After certiorari and return of record 
see Certiorari § 381 note 60 [cl]. 
Mandate or other remanding order: 
In civil proceeding see Appeal and 
Error § 3255 et seq. 

In criminal proceeding see Criminal 
Law § 3762 et seq. 

To justice of peace see Justices of the 

Peace § 672 note 99 [b]. 


D7) WaAtesvy. Peo. 6 Jonns. (Ne Ya) 
337, 463. 
[a] Similar definition—A  “pro- 


cedendo” is a writ from a higher to 
a lower court, directing that the case 
be proceeded with. Exchange Mut. L. 
Ins. Co. v. Warsaw-Wilkinson Co., 185 
Fed. 48%, -488, 10%) CCA 587 ‘eit, 3 
Blackstone Comm. p 109; 2 Cromp. 
Pract. p 443; 1 Fitzh. N. Br. pp 153, 
154, 240; Yates v. Peo., 6 Johns.-(N. 
Weiner. 

[b] “The function (1) vf a proce- 
dendo is to remit a cause to an in- 
ferior, from a superior court, to which 
it has been removed by writ, either 
granted on a suggestion, or of course. 
It directs the inferior court to pro- 
ceed, either because the suggestion 
has not been sustained, or because the 
party who procured the removal has 
not conformed to the rules prescribed 


For later cases, developments and changes in the law see cumulative Annotaticns, same title, page and note number. 
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to render judgment in the case in accordance with 
the law as laid down in the opinion accompanying the 
writ.** It is not a command to render judgment in 
any specified form;°® nor does it specify any particu- 
lar judgment ;°° it does not undertake to say what 
the decision shall be, but merely that there shall be 
It is not necessary that there be statutory 
authorization for a procedendo; the court has in- 
herent power to make use of it; the trial court has 


one.®? 


by the superior court in such cases. 
It is intended to restore the statu 
quo.” Yates v. Peo., 6 Johns. (N. Y.) 
337, 446, 463. (2) It gives no deci- 
sion, but directs one. Yates v. Peo., 
supra. (3) ‘‘At common law, where 
a case came up on a writ of error, it 
was the custom to hand back jurisdic- 
tion, if at all, by an entry and a man- 
date called a procedendo, or a venire 
facias de novo, or a remittitur of 
record.” Donnell v. Wright, 199 Mo. 
304, 314,97 SW 928. ‘‘Venire de novo” 
or “venire facias de novo” see [39 
Cye. 2123). “Remittitur of record’ 
see [34 Cyc 1208]. 

[c] “The writ of procedendo ad 
judicium was the earliest remedy for 
the refusal or neglect of justice on 
the part of the courts. It was an 
original writ, issuing out of chancery 
to the judges of any subordinate 
court, commanding them in the king’s 
name to proceed to judgment. 

In case of disobedience or of neglect 
on the part of the judges to whom it 
was addressed, or refusal by them to 
act, they were liable to punishment 
for contempt.” In re Press Printers 
& Publishers, Inc., 12 F. (2d) 660, 664. 

{[d] “Mandate” and “remittitur” 
equivalent.—‘Different jurisdictions 
give different names to the order of 


remand, such as ‘procedendo,’ ‘man- 
date,’ ‘remittitur.’ These are used in- 
terchangeably.”’ State v. Banning, 


205 Iowa 826, 828, 218 NW 572 [cit C. 
J.J]. “Mandate” see 38 C. J. p 956 
text and notes 25-30. ‘“Remittitur” 
[34 Cye 1208]. 

{e] Certiorari compared.—‘‘In Pat- 
terson’s Practice (page 1185) it is 
stated, in relation to the certiorari, 
‘It must be issued before judgment 
and delivered to the judge before any 
of the jury are sworn in the cause. 

. . If delivered after the time a 

procedendo will issue, although the 
record has been filed in the court 
above. In case of a judgment 
by default, if the writ is not delivered 
until after the jury have assessed 
the damages on the writ of enquiry, 
the court will award a procedendo.’ 
The cases referred to as authority for 
these propositions are, Rex v. Seton, 
(7 T. R. 373, 101 Reprint 1027); Lav- 
erack v. Bean, (3 M. & W. 62, 150 Re- 
pring o1057)2) smith: Vv. Sterling, (3 
Dowl. BP). C. 609.).. In Chitty’s Archi- 
bold’s Practice (ii. 8 ed. p. 1153) it is 
laid down to the same effect. . 
In Laverack v. Bean, (3 M. & W. 62, 
150 Reprint 1057) the marginal note 
states, ‘If the judge of an inferior 
Court of Record receives a certiorari 
after the time limited by 21 Jac. 1. 
ch. 23, sec, 2, a procedendo will issue, 
and that, although in the meantime 
the record has been filed in the court 
above... /Barnes vi) Cox, 16 U..G. C. 
P. (Ont.) 236, 240, ney Certiorari see 
(INCA we py 80 ets 

[f] “Prohibition” distinguished.— 
A prohibition is the opposite of a pro- 
cedendo. Yates v. Peo. 6 Johns. (N. 
Y.) 337, 463. Prohibition see [32 Cyc 
596 et seq]. 

[g]_ In Iowa * ‘procedendo”’ has al- 
ways been in use. State v. Banning, 
205 Iowa 826, 218 NW 572. 

58. In re Johnson’s Distiller’s Li- 
cense, 13 Pa. Co. 584. 

59. In re Johnson’s Distiller’s Li- 
cense, supra. 

60: Fine re Breas Printers & Pub- 
lishers, Inc., 12 F. (2d) 660. 

61. ‘M@xchange MNDIES HIDES hack OoE ye 
Warsaw-Wilkinson Co., 185 Fed. 487, 


dure.°®* 


dence,” and 
488, 107 CCA 587 [cit 3 Blackstone 
Comm. p 109; 2 Cromp. Pract.-p 433; 
1 Fitzh. N. Br. pp 153, 154, 240; Yates 
v. Peo., 6 Johns. (N. Y.) BOOP. 

[a] In case of reversal the case 
upon a procedendo is taken up in the 
court below at the point where the 
erroneous judgment was rendered. 
Exchange Mut. L. Ins. Co. v. Warsaw- 


Wilkinson Co., 185 Fed. 487, 488, 107 
CCA 587. 
62. State v. Banning, 205 Iowa 826, 


218 NW 572. 

63. Escriche 
Procedure post. 

[a] Procedimiento ejecutivo.—Ad- 
ministrative, as opposed to judicial, 
procedure. Escriche Diccionario. 

eee “Court procedure” see 15 C. J. 
p 692: 

“Proceeding” see Actions § 32. 

Rules of see Courts § 275 et seq. 

In particular actions or proceed- 
ings see specific titles in this work. 

65. Kring v. Missouri, 107 U. S. 
221, 2 SCt 443, 27 L. ed. 506 [quot 
Com. v. Hamilton, 74 Pa. Super. 419; 
Com. v. Huntington, 148 Va. 97, 138 
SE 650, 653]. 

66. —Bishop Cr. Proc: §\.2 [quot 
Kring v. Missouri, 107 U. S. 221, 2 SCt 
443, 27 L. ed. 506; Chicago v. Wil- 
liams, 254 Ill. 360, 98 NE 666 (dis. 
op.); Kansas City v. O’Connor, 36 Mo. 
A. 594, 598; Sackheim v. Pigueron, 
215 N. Y. 62, 109 NE 109, 112; State 
v. Caruthers, 1 Okl. Cr. 428, 98 P 474, 
479; Com. v. Huntington, 148 Va. 97, 
138 SE 650, 653]. 

67. Peo. v. O’Connor, 81 Cal. A. 
506, 254 P 630; Peo. v. Clark, 283 Ill. 
221, 119 NE 329, 331. 

68. Bishop Cr. Proc. [quot Kring 
v. Missouri, t07 U. S. 221, 231,-2 SCt 
443, 27 L. ed. 506; Chicago v. Wil- 
liams, 254 Ill. 360, 367, 98 NE 666 
Reis. op.); Sackheim v. Pigueron, 215 

N. Y. 62, 109 NE 109, 112; Angevine 
v. Fleischmann, 55 App. Div. 106, 108, 
67 NYS: 182; State v. Caruthers, 1 
ORTACri (4235 (98: 474147 9 Com. iv. 
Huntington, 148 Va. 97, 138 SE 650, 
Peo. v. O’Connor, 81 Cal. A. 506, 
: 635) cit ‘Cye]; Peo. v. 
Clark, 283 -Ill. 221, 119 NH-329, 331; 
Kansas City v. O’Connor, 36 Mo. A. 
594, 597, 598; State v. Pavelich, 
(Wash.) 279 P 1102, 1103 [cit Kring 
v. Missouri, 107 WU. Si 221;°2 SCt) 443), 
27 L. ed. 506]. 


Diccionario. See 


fa] “Practice” compared.—(1) 
“Procedure” is a broader term than 
“nractice.”’ State Vv. Pavelich, 
(Wash.) 279 P 1102. 1103. To same 


effect Chicago v. Williams, 254 Ill. 
360, 367, 98 NE 666 (dis. op.). (2) 
While practice and procedure are not 
always identical, they are always cor- 
relative. One cannot exist without 
the other State v. Pavelich, supra, 
(3) s"Practice’ like ‘procedure’ 

denotes the mode of proceed- 
ing by which a legal right is enforced, 
as distinguished from the law which 
gives or defines the right.” Bouvier 
L. D. [quot Brenizer v. Nashville, etc., 


R. Co., 156 Tenn. 479, 489, 3 SW (2d) 
1053, 8 SW (2d) 1099]. (4) “ ‘Prac- 
tice’ and ‘procedure’ concern 


the legal rules which direct the man- 
ner of bringing parties into court, and 
the method of the court after they are 
brought in, in hearing, dealing with, 
and disposing of, matters in dispute 
between them.’ Jefferson County v. 
Reno, 53 Colo. 217, 220, 124 P 582. 
Rules of practice and procedure see 
Courts §§ 275-296. (5) ‘Procedure 
may be said to be the rules which 
bring parties into court, and testi- 


PROCEDURE. *4 
well understood ;°° 
it is seldom employed as a term of art;°* generally 
defined®* as including in its meaning whatever is 
meant by the three technical words “pleading, 7 eVl= 
“practice,” ®8 
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no discretion but to observe its command.®2 
PROCEDIMIENTO. 


In Spanish law, proce- 


As a law term, said to be not 
so broad in its signification that 


and perhaps nothing 
mony to determine the right, and con- 
clusion upon the evidence admitted.” 
The Princess Sophia, 36 F. (2d) 591, 
593. (6) “The distinction between 
procedure and practice is well illus- 
trated by § 395 of the Code, it being 
§, 1477, Burns-1914,$ 1356 Rais. vssis 
which relates exclusively to the pow- 
ers of judges in calling and holding 
general and special terms of the 
court, and does not in any word, or 
by any fair inference, cover practice 
in court at any of said terms. Sec- 
tions 396, 397 and 398, being §§ 1478, 
1479 and 1480 Burns 1914, §§ 1357— 
1359 R. S. 1881, are like illustrations.” 
State v. A ones 186 Ind. 321, 325, 
116 NE 2 

Tb] “Practice” synonymous.—(1) 
““Practice’ or ‘procedure’ is: Line 
mode of proceeding by which a legal 
right is enforced; that which regu- 
lates the formal steps in an action or 
other judicial proceeding; the course 
of procedure in eourts; the form, 
manner, and order in which proceed- 
ings have been and are accustomed to © 
be had; the form, manner, and order 
of conducting and carrying on suits 
or prosecutions in the courts through 
their various stages, according to the 
principles of law, and the rules laid 
down by the respective courts.’” 
Mahoning Valley R. Co. v. Santoro, 
93 Oh. St. 53, 56, 112 NE 190 [cit Cye]. 
(2) In an act providing that the 
practice prescribed shall supersede 
existing practice in condemnation 
cases except in certain cases, “prac- 
tice” is used as synonymous with 
“procedure,” and includes the tribu- 
nal as well as the conduct of mat- 
ters before it. Morris v. Newark, 73 
N. J. L. 268, 62 A 1005. Proceedings 
to condemn property and to assess 
compensation see Hminent Domain § 
300 et seq. 

[ec] “Jurisdiction” distinguished. 
—‘‘Jurisdiction relates to the forum, 
the court, or judge that may hear and 
determine a legal cause or contro- 
versy, while . procedure ré- 
lates to the form or manner of con- 
ducting the suit.’”” Mahoning Valley 
R. Cossv. Santoro, 93 Oh: St: 53, 57, 
112 NE 190. ‘Jurisdiction’ defined 


see 35 C. J. p 426. 

{d] “Trial” distinguished.—‘‘The 
word ‘trial’ is not the equivalent of 
the word ‘procedure’ and is less com- 
prehensive. It does not include those 
acts, by which the defendant is 
brought into court and the issues of 
law and fact are presented, but re- 
lates solely to the examination before 
the tribunal of the facts or the law 
put in issue and the determination 
thereof.” Kirksville v. Munyon, 114 
Mo. A. 567, 570, 91 SW 57. See Trial 
[38 Cyc 1238 et seq]. 

[e] In conflict of laws, as used in 
the rule that in matters of procedure 
the lex fori controls, “procedure” ap- 
plies to the nature of the action, that 
is to say, whether in form it shall be 
pleaded in covenant, detinue, assump- 
sit, or case; to the rules of pleading 
and evidence, the order and manner 
of trial, the nature and effect of 
process, and to _all other matters of 
remedy only. Jones v. Erie R. Co., 
106 Oh. St. 408, 140 NE 366 [cit Coch- 
ran v. Ward, 5 Ind. A. 89, 29 NE 795, 
797, 31 NE 581, 51 AmSR 229. (“per- 
haps to all other matters of remedy 
only’’)]. Lex fori in conflict of laws 
see Conflict.of Laws § 27. Conflict of 
laws as to remedies see Conflict of 
Laws § 92 et seq. 

[f] Costs.—‘‘Procedure” 


has no 
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{ 


more;°® a general term including pleading, process, 
evidence, and practice—in fact, every step that’ may 
be taken from the beginning to the end of a case;7° 
the modes of conduct of litigation and judicial busi- 
ness,’! as distinguished from that branch of the law 


which gives or defines rights.*? 
Statutory use. ‘Procedure,” 


reference to costs. Jefferson County 
v. Reno, 53 Colo. 217, 124 P 582, 583. 
Costs in general see Costs 15 C. J. 
p 1 et seq. 

Evidence in general see 22 C. J. p 
1 et seq. 

Pleading in general see Pleading 
49 C. J. p 1 et seq. - 

“Practice” see ante. 

69. Bishop Cr. Proc. § 2 [quot Kan- 


sas City v. O’Connor, 36 Mo. A. 594, 
ois Leis 
70. Currier v. Mihalcik, 5 Alaska 


251; Kirksville v. Munyon, 114 Mo. A. 
567; 570, 91 SW 57; Taylor v. Reg., 
Cans S2C; 65,182: 

“Procedure in a suit includes the 
whole course of practice from the is- 
suing of the first process by which 
suitors are brought before a Court, to 
the execution of the last process on 
the final judgment.” Taylor v. Reg., 
supra. 

[a] “Its widest significance 
. . would include the whole of the 
case, including the pleading, evidence, 
and practice.’ Com. v. Hamilton, 74 
Pa. Super. 419. 

Process in general see Process post. 


71. Century D. [quot Jones v. Erie 
R.-Co., 106 Oh. St. 408, 140 NE 366). 
[a] Similar definition. — “The 


methods of conducting litigation and 
judicial proceedings.’ Bouvier L. D. 
{quot Brenizer v. Nashville, etc., R. 
Co., 156 Tenn. 479, 3 SW (24) 1053, 
1055, 8 SW (2d) 1099]. 

[bo] Merely machinery (1) for car- 
rying on a suit. Taylor v. Reg., 1 
WanerSinG. 265) 19:25 a6 (2)ay Within con= 
stitutional and statutory limits, par- 
ties are entitled to use the best proce- 
dure that can be invented. Owen v. 
Weston, 63 N. H. 599, 4 A 801, 56 AmR 
547 [cit Langdell v. Eastern Basket, 
etc, Gort 18) Navel. 2435 991A 90,4, 9.1), 

[ce] “Form” distinguished.—The 
Princess Sophia, 36 F. (2d) 591, 593. 

72. Century D. [quot Jones vy. Hrie 
R. Co., 106 Oh. St. 408, 412, 140 NE 
366]. See supra text and note 68. 

“Substantive law relates to rights 
and duties which give rise to a cause 
of action. Procedure is the machin- 
ery for carrying on the suit.” Jones 


v. Erie R. Co., supra. 
{a] Difficulty of distinguishing 
“substantive law.’’—‘‘Although the 


distinction between procedure and 
substantive law is not always well 
understood, and is sometimes vague 
and indistinct, substantive law is well 
defined in Mix v. Nez Perce County, 
18 Ida. 695, 112 P 215, 32 LRANS 534, 
as that part of the law which creates, 
defines, and regulates rights as op- 
posed to adjective or remedial law, 
which prescribes, the method of en- 
forcing rights, or of obtaining re- 


dress for their invasion. It is diffi- 
cult, therefore, to draw the line in 
any particular case, beyond which 


legislative power, 
procedure, eannot pass without touch- 
ing upon the substantial rights of 
the parties affected, as it is impos- 
Sible to fix that boundary by any gen- 
eral condition.” State v. Pavelich. 
(Wash.) 279 P 1102, 1104. ‘“‘Substan- 
tive law” defined see Substantive [37 
Cyc 508 note 22]. 

73. See supra text and note 66. See 
also Carnecross v. Treat, (Wis.) 227 
NW 24, 26 (construing L. [1907] c¢ 
3 § 59). 

74. Com. v. Hamilton, 74 Pa. Su- 
per. 419. 

[a] For example, in a statute pro- 
viding for prosecution for practicing 
medicine without a license, “proce- 


it has been said, is 
not a word of art,’? and therefore, it has been held, 


dure” is 


over remedy and 
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Phrases. 
procedure.’’7® 


PROCEED." 


should be construed with reference to its context and 
the object of the legislation in which it is used."4 
“Matter of procedure, 


"75 “oractice and 


To act by method;7® to begin 


and carry on;79 to begin and earry on a series of 


acts 


“best understood as mean- 
ing the conducting of the case. This 
is in harmony with the authority of 
lexicographers and best expresses the 
meaning of the legislature, if the 
statute is capable of application ac- 
cording to its terms.” Com. v. Ham- 
ilton, 74 Pa. Super. 419, 424. Prosecu- 
tions for practicing without license 
or certificate, who may institute or 
const see Physicians and Surgeons 


5 

[b] “Procedure” inclusive of: (1) 
The question whether or not an un- 
dertaking on appeal will in itself stay 
an execution of the judgment ap- 
pealed from under a section of a city 
charter creating a court of record 
and providing that “the forms of proc- 
ess, pleading and proceedings and the 
manner of pleading and procedure 
prescribed by the Code of Civil Proce- 
dure for actions, proceedings and 
remedies in» courts of record, shall 
be used in said city court, as near as 
may be, except as otherwise provided 
by this act.” Angevine v. Fleisch- 
mann, 55 App. Div. 106, 108, 67 NYS 
182. (2) The relief to be afforded, as 
well as the method of bringing the 
parties to the litigation before the 
trial court, under a statute providing 
that the procedure for the correction 
of taxes erroneously assessed under 
one section should be identical “as 
near as may be’ with that provided in 
another. Com. v. Huntington, 148 Va. 
97, 188 SH 650, 653. (3) Rules, regula- 
tions, and methods of practice cur- 
rent in the high court of justice (§ 
2e) under a statute providing that 
“until such forms, rules, and regula- 
tions are made, the various forms and 
procedures. - . Shall, unless oth- 
erwise Specially provided, be the same 
as nearly as may be as those of the 
Court in other cases.” Re Baynes 
Carriage Co., 27 Ont. Uo. 144, 145) 4 
OntWN 30, 23 OntWR 10, 8 DomLR 
309 (application for a winding-up or- 
der under the Dominion Act). 

{c] ‘Procedure’ not inclusive of: 
(1) The matter of time within which 
an appeal may be taken under an act 
providing that criminal procedure on 
appeal shall be the same as civil pro- 
cedure on appeal where not otherwise 
expressly provided for. State v. 
Hueremann, 37 S. D. 649, 159 NW 398. 
Time for taking appeal in criminal 
matters by analogy to civil procedure 
see Criminal Law § 33638. (2) Sec- 
tions of a statute establishing a new 
jurisdiction and giving to referees 
judicial powers. Williams v. Faulk- 
ner, 8 B. C. 197, 22 CanLTOccNotes 40. 

[d] In New York “procedure” is 
a generic term for the formal title 
of codified law. Angevine v. Fleisch- 
soa, 55 App. Diy. 106, 67 NYS 182, 

Statutes, construction of, in gen- 
eral see Statutes [36 Cyc 1102 et seq]. 

75. See cases infra this note. 

[a] Examples.—(1) The course of 
the court after defendant is brought 
in, the rulings of law whereby what 
testimony is to be admitted and what 
rejected in each case is determined, 
and what is the weight to be given to 
the testimony admitted, are matters 
of procedure. Bishop Cr. Proe. [quot 
Com. v. Hamilton, 74 Pa. Super. 419]. 
(2) Where a defendant in a criminal 
case is put upon his trial upon an in- 
dictment or information without hav- 
ing entered a plea thereto, the error 
is one “as to a matter of procedure.” 
Peo. v. Tomsky, 20 ‘Cal. A. 672, 682, 
130 P 184. 


or measures*® 
ods; to carry on some series of actions;*? to con- 


according to certain meth- 


[b] Matters not “matter of proce- 
dure."—(1) “Anything affecting the 
rights of creditors in the distribution 
of the assets, or creating a new or 
different method of proving against 
a joint and separate estate, which 
would substantially alter the course 
of distribution, could not be consid- 
ered a mere matter of procedure.” In 
re. Botsford, 22) U)-€; GoxP. (COnt, 165, 
68. (2) Under a statute providing 
that any creditor who should have or 
hold any security or lien upon any 
part of an insolvent estate should, by 
affidavit, put a value upon such secur- 
ity, specifying the value and amount 
of a security held and putting a value 
on it under oath, the other proceed- 
ings to be taken with respect to it are 
not ‘a matter of procedure merely.” 
Matter of Chaffey, 30 U. C. Q. 
(Ont.) 64, 73. 

76. Clark v. Baxter, 98 Minn. 256, 
108 NW 888, 83 

{a] In statute providing that civil 
actions and proceedings in municipal 
courts shall be'commenced and con- 
ducted as prescribed by the statute 
regulating the commencement, plead- 
ing, practice, and procedure in dis- 
trict courts, proceedings to secure a 
change of venue are within the words 
“commencement, pleading, practice 
and procedure,’ but more especially 
are within the words “practice and 
procedure.” Clark v. Baxter, 98 
Minn. 256, 108 NW 838, 839. Change 
of venue see Venue [40 Cyc 116 et 
seq]. 

77. “Procedure” see ante. 

“Proceetling” see Actions § 32. 

78. Webster New Int. D. [quot 
Hodson v. O'Keeffe, 71 Mont. 322, 229 
P4225 SU24 i. 

[a] Similar definitions.—(1) ‘Act 
according to some method.” Century 
D. [quot Hodson v. O’Keeffe, 71 Mont. 
322, 229 P 722, 724]. (2) “Go on in an 
or derly or regular manner.” Webster 
New Int. D. [quot Hodson v. O’Keeffe, 
supra]. 

79. State v. Abele, 119 Oh. St. 210, 
162 NE 807. 


[a] As used by trial judge in ruil- 
ing upon objections, ‘proceed’ may 
mean go on, stop objecting, or that 


the objection is frivolous, or that he 
does not choose to consider it then, if 
at all. Such rulings, if rulings they 
be, are vague in legal intendment, and 
are shorn of all precision, Morrison 
v. Turnbaugh, 192 Mo. 427, 91 SW 
152. Objections upon trial see Trial 
[38 Cyc 13872 et seq]. 

[b] In statutes regulating time 
for demanding jury, ‘proceed’ means 
“to take any steps;” “to go forward;’ 
and when a justice, after the appear- 
ance of defendant at the time ap- 
pointed for trial, no jury having been 
demanded, has sworn two witnesses in 
the case, he has taken steps to hear 
and determine the action and has 
proceeded with the trial of the case. 
Burton v. Elizabeth Bd. of Education, 
5 OHNPNS 294. Time for demanding 
jury see Justices of the Peace § 272 
text and note 9. 

80. Webster New Int. D: [quot 
ye a v. O’Keeffe, 71-Mant, 322, 229 

P2224 

81. New Standard D. [quot Hodson 
v. O’Keeffe, supra]. 

82. Century D. [quot Stowell v. 
Texas Employer’s Ins. Assoc., (Tex. 
Civ AD e259 SW, Side 3a Gil, 

[a] Similar definition.—‘ To carry 
on some series of motions.” Century 
D. [quot Hodson v. O’Keeffe, 71 Mont. 
322, 229 P 722, 724), 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


 duct;*? to set oneself to work and go on In a certain 


- 


, 


~ really acquire one.” 


way and for some particular purpose;’* to transact 
and design.*® Where matters of procedure in courts 
or actions are involved, to conduct; to begin and 
carry on an action or proceeding,®’® to begin and 
carry on a legal action;§*? to commence and carry 
on a legal process.§§ 

Phrases: “May at his option proceed,’”’®® “proceed 
to acquire,”®® “proceed to enforce,”®! “proceed to 
judgment,”®? “proceed to sea,’’®* “proceed to trial,”®4 


PROCEED—PROCEEDS 


(50 C.J.] 427 


“proceed under its own power,”®® “proceed with the 
tira lao 

PROCEEDING.®? 

PROCEEDINGS HAD. Granting of a writ of as- 
sistance has been held to be a “proceeding had” with- 
in the meaning of a statute prohibiting the court 
from taking any proceedings prior to a certain 
time.°® 


PROCEEDS.°® Not a word of any fixed or defi- 


[b] Motor vehicle is “proceeding”’ 
within the meaning of a statute re- 
quiring a signal to be given or the 
horn blown when an automobile pass- 
es another car proceeding in the same 
direction, where a truck is only mo- 
mentarily halted to permit a person 
to alight and is about to start again. 
Clarkivs. Demars; GVt.) 146 A 812. 
Signaling to overtaken vehicle see 
Motor Vehicles § 680. 

83. State v. Abele, 119 Oh. St. 210, 
162 NE 807. 

84 Century D. [quot Hodson v. 
O'Keeffe, 71 Mont. 322, 229 P 722, 724; 
Stowell v. Texas Employer’s Ins. As- 
soc., (Tex. Civ. A.) 259 SW 311,-3167. 

85. Webster New Int. D. [quot 
Hodson v. O’Keeffe, 71 Mont. 322, 229 
P 722, 724]. 

86. Century D.; Webster D. [both 
quot Peo. v. McCarthy, 168 N. Y. 549, 
554, 61 NE 899]. 

[a] Stipulation not to proceed 


against a party is an agreement not 


to sue. Planters’ Bank v. Houser, 57 
Ga. 140. 
{[b] Under charter of city of New 


York, providing that the courts of 
special session shall be divested of 


jurisdiction “to proceed’ with the 
hearing and determination of any 
charge of misdemeanor in certain 
is used in 


cases. “to proceed” ‘ a 
broader sense than continuing a pro- 
ceeding already begun. Peo. v. Mc- 
Carthy, 168 N. Y. 549, 553, 61 NE 
899. 

87. Century D. [quot Stowell v. 


Texas Employer’s Ins. Assoc., (Tex. 
Civ.. A.) 259 SW 311, 316]. 

88. Jliff v. Weymouth, 40 Oh. St. 
101, 103. 

“Process,” broad signification of see 
Process § 1 et seq. 

89. Tocci’s Case, (Mass.) 168 NE 
744, 745 (construing term as used in 
the Workmen’s Compensation Act, 
Gen. L. c 152 § 15, amended St. [1929] 
Cvs26s§ 1). 

90. See cases infra. this note. 

[a] Distinguished from “acquire.” 
—Where the offense is “to acquire a 
school site,’ ete., a conviction stat- 
ing that accused ‘‘did proceed to ac- 
quire a school site’ should be quash- 
ed, since he “may easily take pro- 
ceedings to acquire a site but never 
Rex v. Allpress, 
(Sask.) 34 CanCrCas 1238, 124, [1920] 
1 WestWkly 723. “Acquire” 1 C. J 
p 908. School lands, acquisition of 
see Schools and School Districts [35 
Cyc 820]. 
_ [b] “Proceeding to acquire, con- 
struct . . . a public utility,” as 
used in a constitutional provision. 
‘is to be interpreted in its ordinary 
sense. . . Obviously a city 
which is about to build a public util- 
ity cannot complete the construction 
in one step or transaction. There will 
be a number of separate and distinct 
transactions before the public utility 
can be finally constructed. Sai 
The irresistible conclusion is that, 
when the Constitution provides that 
a municipality, proceeding to con- 
struct a public utility, shall act by 
ordinance, it means that each main 
step essential to the construction 
must be authorized by ordinance.” 
State v. Abele, 119 Oh. St. 210, 218, 
162 NE 807. Public improvements see 
Municipal Corporations § 2267 et seq 

91. Davidson y. Gaston, 16 Minn. 
230, 240. 

[a] Distinguished from “to en- 


force” as applied to judgment.—‘‘A 
judgment is enforced when its terms 
are made effectual by legal process. 
Several proceedings or steps are nec- 
essary to accomplish this result. A 
party proceeds to enforce it when he 
takes either of the steps prescribed 
for that purpose. He enforces it when 
he takes all the steps necessary to 
satisfy his judgment. To proceed to 
enforce it, and to enforce it, there- 
fore, are materially different things.” 
Davidson v. Gaston, 46 Minn. 230. 
“Enforce” defined see 20 C. J. p 1256. 

92. Mahoning Valley R. Co. v. San- 
toro, 98 Oh. St. 58, 112 NE 190. 

{a] Includes final judgment.—Ma- 
honing Valley R. Co. v. Santoro, 93 
Oh. St. 53, 112, NE 190 (construing 
constitutional provision as to courts). 

93. Behncke v. King, 9 Sere. & R. 
(Pas)edaie e 11542 

[a] As used in bond providing for 
a forfeiture if a seaman should de- 
sert so that the vessel should “pro- 
ceed to sea” without him, the phrase 
should not be construed to mean as 
soon as the ship begins to proceed 
toward the sea, or, in other words, as 
soon aS she commences the voyage, 
but it means until the ship gets to sea: 
and hence, where a seaman shipped 
at Philadelphia and deserted at a 
point on the voyage down the Del- 
aware River the forfeiture was in- 
curred. Behncke vy. King, 9 Serg. & 
R.7 (Papers, plea: 

{[b] “Proceeding to sea.’”—A vessel] 
anchored in a river a day before her 
date of sailing, the master not on 
board, and the riggers engaged in 
completing her rigging, will not be 
deemed to be “proceeding to sea,” 
within a statute providing that, in 
case the master of an outward bound 
ship shall “proceed to sea’ without 
employing a licensed pilot, he shall 
be liable to pay the pilot who first 
offers his services in like manner as 
if the pilot had been employed. Rod- 
rigues v. Melhuish, 10 Exch. 110, 113 
156 Reprint 376. Obligation to take 
pilot see Pilots § 30 et seq. 

94 Lyman-Eliel Drug Cow evi 
Cooke, 12 N. D. 88, 94 NW 1041, 1043. 

[a] Upon application for continu- 
ance, “proceed to trial,’ in a statute 
authorizing a postponement upon 
showing that accused cannot safely 
“proceed to trial,’ authorizes a post- 
ponement after a trial has commenced. 
Lyman-Eliel Drug Co. vy. Cooke, 12 
N. D. 88, 94 NW 1041, 1043. Time for 
making application for continuance 
see Continuances § Kis 

95. Sears v. Pacific Mut. L. Ins. 
Co., 108 Kan. 516, 196 P 235, 236. 

[a] In accident insurance policy 

a provision that the injury received 
in consequence of an accident to a 
conveyance must be one which ren- 
ders it unable ‘to proceed under its 
own power,” “proceed” means to con- 
tinue to move; to go on in practically 
the same manner and under the same 
conditions as existed before the ac- 
cident. Sears v. Pacific Mut. L. Ins. 
Co., 108 Kan. 516, 196 P 235, 236. See 
Accident Insurance 1 C. J. p 396 et 
seq. 
96. See Canadian Bank of Com- 
merce v. Berner, 17 Sask. L. 271, 278, 
[1923] 2 WestWkly 861 (‘the rule 
plainly provides that the trial Judge 
should ‘proceed with the trial’ sub- 
ject to any fact being afterwards 
proved’’). 

97. See Actions § 32, 


Proceeding: 
“All other proceedings’ see All § 9 
text and note 85. 
“All proceedings’’ see All § 38 text 
and note 75. 


Se 

ret see 11 C. J. p 86 note 85 

h]). 

Noun see Actions § 32. 

Participle see Proceed ante. 
Collateral see 11 C. J. p 960. 
Common see 12 C. J. p 205. 
Criminal: 

Defined see Criminal Law § 1 text 

and notes 26-28. 
Distinguished from “civil proceed- 
ing” see Actions § 135. 
parece see Direct § 2 text and note 


Final see 25 C. J. p 1129 text and 
note 86. 

uer see Further § 2 text and note 

In rem see Actions § 6. 

Irregular see 33 C. J. p 814 text and 
note 10. 

Judicial see Actions § 33. 

Listes see Legal § 15 text and note 


Like see 37 C. J. p 662 text and note 


Ordinary see Actions § 34. 

Other proceedings see Other § 4 text 
and note 25. 

Party to judicial see Parties 47 C. J. 
p let seq. 

Practice as mode of see Practice ante. 

Probate see Probate ante and cross 
references thereunder. : 

Procedure see ante. 

Proceed see ante. 

Special see Actions § 35. 

Stay of see Actions §§ 416-442, 

Suit see [37 Cyc 522 et seq]. 

Summary see [37 Cye 528 et seq]. 

Supplementary: 

Defined see Actions § 36. 

In general see Judgments § 927 et 
seq. 

In combination with other words 
and phrases see Actions § 32 notes 
69, 70; §§ 38-36. 

Other terms compared and distin- 
guished see Actions § 32 text and 
notes 83-91. 

Particular proceedings see the spe- 
cific titles in this work. 

98. Wilmott v. Equitable B. & L. 
Assoc., 44 Fla. -815, 818 [appr Fiehe 
v. R. E, Householder Co., ('la.) 125 
S 2, 8] (construing Rev. St. [1892] 
§ 1448). 

99. Proceeds: 

Attorney and Client § 390 (lien on 
proceeds of judgment). 

Bail § 382 (proceeds of). 

Banks and Banking §§ 282, 283 (pa- 
per for collection, proceeds of). 
“Clear proceeds” of fines see Clear 
11 C. J. p 834 text and note 55. 

Contracts § 492 (term “proceeds’”’). 

Conversion § 74 (right of husband 
and wife on equitable conversion), 

Convicts § 83 (convict labor, proceeds 
of). 

Executions §§ 692-721 (proceeds of), 
§ 1237 (failure to receive proceeds 
as defense to action for wrongful 
execution). 

Exemptions §§ 137-141 (exempt prop- 
erty, proceeds of). 5 

Factors §§ 58-64 (rights and duties 
as to proceeds). 

Fraudulent Conveyances § 73 (follow- 
ing proceeds), § 436 (right to sur- 
plus proceeds after satisfying cred- 
itors), §§ 826-838 (proceeds after 
transfer is set aside). 
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nite meaning,! but of varying? and loose signifi- 
eance,* employed with different meanings,* of equiv- 


ocal import® and great generality.® 
essarily mean money® or cash.® 


Its meaning in each 
case depends on its context,® depends very much on 
the connection in which it is employed and the sub- 
ject. matter to which it is applied.*° 
ing, it implies something that arises or leads out of, 


PROCEEDS — 


It does not nec- 


the sale; 
Strictly speak- 
produce;'?® 


or from, another thing;'! as generally defined and 


Garnishment § 548. 

Gross see Gross § 3 text and notes 
79-84. 

Husband and Wife §§ 468-470 (wife’s 
separate property, proceeds of), $§ 
1130 (property purchased with pro- 
ceeds of separate property as com- 
munity or separate). 

Licenses § 129 (proceeds of). 

Trusts [39 Cyc 878 et seq, 4387 et seq 
(accounting for, and application of, 
proceeds), 528 et seq (right of cestui 
to follow proceeds) J. 

Wills [40 Cye 1537. (devise of share 
of proceeds as passing interest in 
Jand)]. 

Proceeds of fine, forfeiture, or pen- 
alty see Customs Duties § 367; Fines, 
Forfeitures, and Penalties §§ 40, 41, 
70,160, 161; Fish § 68; Game § 27; 
Intoxicating Liquors § 417; Recogni- 
zanees [84 Cye 573]; Usury [39 Cyc 
1089, 1094, 1095]. 

Proceeds of insurance see Bank- 
ruptcy § 207; Exemptions §§ 118-127; 
Fire Insurance §§ 581-600; Fraudu- 
lent Conveyances § 40; Husband and 
Wife § 1124; Insurance § 709; Life 
Insurance §§ 320-356; Marine Insur- 
ance §§ 77, 381,479; Mutual Benefit 
Insurance §§ 189-200; Vendor and 
Purchaser [39 Cyc 1644]; Wills [40 
Cyc 1049]. 

Proceeds of sale see Admiralty §§ 
298, 294; Agency § 401; Agriculture 
§ 85 (lien); Assignments for Benefit 
of Creditors §§ 342, 348; Attachment 
§§ 808-814; Bankruptcy § 301 (of 
sale under lien), § 377 (application 
of), § 639 (exemption from proceeds) ; 
Chattel Mortgages §§ 347, 521-528; 


Constitutional Law §§ 268-270 (power 


of legislature to direct application) ; 
Conversion §§ 54-61 (of sale of land 
as personalty or realty), § 67 (descent 
and distribution), § 74 (right of hus- 
band to share of feme covert in); Cor- 
porations § 2614 (bonds, corporation 
retaining proceeds estopped from de- 
nying validity of), §§ 2758-2763 (of 


‘ mortgage); Creditors’ Suits § 175; 
Curtesy § 41; Dower §§ 42-45, 109; 
Estates § 99 (of life estate); HExecu- 


tions § 1240; Executors and Adminis- 
trators §§ 674-678, 1730-1735; Guard- 
jan and Ward §§ 355, 356, 488; Home- 
steads §§ 120-128, 130-142; Husband 
and Wife § 1122; Infants § 141; Insane 
Persons § 487; Internal Revenue § 300 
(of perishable property); Joint Stock 
Companies § 18; Judicial Sales §§ 97- 
102; Landlord and Tenant §§ 1573, 
1699; Mechanics’ Liens §§ 345, 762; 
Mortgages §$§ 740 note 50 [a], 7438, 744, 
1468-1485, 2004-2040; Municipal Cor- 
porations § 335 (of impounded ani- 
mal); Partition §§ 839-864; Partner- 
ship §§ 562, 566; Pawnbrokers § 49; 
Pledges § 115; Railroads [33 Cyc 
520 (of obligations and securities) 


606 (foreclosure sale)]; Sales [35 
Cyc 506 et seq, 669]; Sequestration 
[35 Cye 1414]: Sheriffs and Con- 


stables [35 Cyc 1703 et seq, 1707, 1930, 
1983]; Shipping [386 Cye 427 (of 
wreck)]; Taxation [37 Cyc 1362]; 
Trover and Conversion [38 Cyc 2019, 
2023; ) Vendor and “Purchaser [39 
Cyc 1882]; Warehousemen [40 Cyc 
462 (under lien) ]. 

Proceeds of taxation see Highways 
$§ 500, 513; Municipal Corporations §§ 
3583, 4548-4549; Schools and Schoo 
Districts [35 Cyc 1036, 1045 et seq] 
Taxation [37 Cye 856, 1362, 1588° et 
seq]; Towns [38 Cyc 657]. 

1. Gibbs v. Barkley, (Tex. Commn 
A.) 242 SW 462. See also Dallas 


County, we Club) dand, -éte,aCor7 on 
Tex. 200, 207, 66 SW 294 (where, in 
construing a constitutional provision, 
the court said: ‘‘The difficulty of con- 
struction grows out of the indefinite- 
ness of the meaning of the word ‘pro- 
ceeds’ ”’). 

2. Morrison v. Palmer, 226, Mass. 
383, 115 NE 419; Wisdom v. Wilson, 


59, Tex. Civ. A. 593, 127 SW. 1128, 
3. Kidwell v. Ketler, 146 Cal. 12. 
219! (eb 14siMardalinve wsatre. 200 


Iowa 1109, 206 NW 22; Gibbs v. Bark- 
ley; (Tex; Cotmmni- A.) 242 SW 462. 

4. Morrison y. Palmer, 226 Mass. 
383, 115 NE 419. 

[a] As dependent on kind of busi- 
ness.—A more restricted meaning may 
prevail in the case of a farm than in 
a manufacturing business. MacDon- 
ald v. Parsons, 23 OntWN 28, 29. 

[b] In border counties.—‘‘The sim- 
ilarity of language and expressions 
existing in border counties cannot be 
disregarded. The use of the word 
‘proceeds’ in .Lambton may well be 
the same as in Michigan.’’?’ MacDon- 
aldvv. Parsons, 123: Ontw N28) .29. 

5. Hunt v. Williams, 126 Ind. 493, 
494, 26 NE 177; Fardal v. Satre, 200 
Iowa 1109, 206 NW 22; Carpenter v. 
Dummit, 221 Ky. 67, 297 SW 695; Gor- 
in Sav. Bank v. Early, (Mo. A.) 260 
SW 480; Wheeler, etc., Mfg. Co. v. 
Winnett, 3 Nebr. (Unoff.) 293, 91 NW 
514; Matter of Gates, 51 App. Div. 
300s) CASINCY SLO 0S SiaIN we Cinseroe: 88s 
Thomson’s App., 89 Pa. 36, 46. 

. [a] Sometimes equivocal.—Corley 
v. Bishop, 101 Miss. 490, 58 S 360. 

6 ePhelpsivs Harris) LOLS Uies Sas dO: 
380, 25 lL. ed? 855; Hunt v: Williams, 
126 Ind. 493, 494, 26 NE 177; Fardal 
v. Satre, 200 Iowa 1109, 206 NW 22; 
Carpenter’ v. Dummit, 221. Ky. 67, 
297 SW 695; Gorin Sav. Bank v. Ear- 
ly, (Mo. A.) 260 SW 480; Matter of 
Gates, 51 App. Div. 350, 352, 64 NYS 
1050; Armour Packing Co. v. London, 
Dot Sa Ch 539 Modi Hit O0e S02. 

Yo. Phelps v. Harris, 7100) U0 Si3 7.05 
380, 25 L. ed. 855; Hunt v. Williams, 
126 Ind. 498, 494, 26 NH 177; Fardal 
v. Satre, 200 Iowa 1109, 206 NW 22; 
Carpenter v. Dummit, 221 Ky. 67, 297 
Sw 695; Murray v. Gordon-Watts 
Grain Co., 216 Mo. A. 607, 260 SW 5138. 

8. Murray v. Gorden-Watts Grain 
Co, usupre: 

9. Wisdom v. Wilson, 59 Tex. Civ. 
Ae 593, Lal Sw WlL28; Ws 

10. Hunt v. Williams, 126 Ind. 493, 
494, 26 NH 177; Fardal v. Satre, 200 
Iowa 1109, 206 NW 22; Carpenter v. 
Dummit, 22)" Koy fen 29TeSW “69ibe 
Murray v. Gordon-Watts Grain Co., 
216 Mo. A. 607, 260 SW 518; Gorin 


Sav. Bank v. Harly, (Mo. A.) 260 SW 
480; Wheeler, etc., Mfg. Co. v. Win- 
nett, 3 Nebr. (Unoffi)® 2938; 91° NW 
514; Thomson’s App., 89 Pa. 36, 46; 


Armour Packing Co. v. London, 53 S. 
C. 539, 31 SH 500. 

[a] Proceeds of note.—(1) Ordina- 
rily the amount due or collected up- 
on it. Wheeler, etc., Mfg. Co. v. Win- 
nett, 3 Nebr. (Unoff.) 2938, 91 NW 514, 
515. (2) When a note is sent to an 
attorney for collection with instruc- 
tions to collect it and remit the “pro- 
ceeds,” it is usually inferred that he 
will retain his collection fee, and the 
proceeds in such a case may be held 
to be the amount remitted after de- 
ducting such fee. Wheeler, etc., Mfg. 
Co. v. Winnett, Supra. 

11. Hunt v. Williams, 126 Ind. 493. 


understood,!2 the amount proceeding or aceruing 
from some possession or transaction;‘* the useful or 
material results of an action or course;+* the usual, 
well-known, general signification of the word has been 
said to be: “The sum, amount; money arising from 
the purchase price; 
ceeds”! has also been defined as issue;+* outcome ;*® 
product ;?° 


they-bid.7+2=) SProe 


it has also been defined 


494, 26 NE 177; Fardal v. Satre, 200 
Iowa 1109, 206 NW 22. To same ef- 
fect Crabbe Syn. [quot. Dow v. Whet- 
ten, 8 Wend. (N. Y.) 160, 170]. 

12. Matter of Gates, 51 App. Div. 
350, 352, 64 NYS 1050, 31 NYCivProe 
88 


13. Century D. [quot State v. 
Brian, 84 Nebr. 30, 120 NW 916, 917; 
Matter of Gates, 51 App. Div. 350, 
352, 64 NYS 1050, 31 NYCivProc 88]; 
Gibbs v. Barkley, (Tex. Commn, A.) 
242 SW 462. 

[a] Especially the sum derived 
from the sale of goods. Century D. 
[quot Matter of Gates, 51 App. Div. 
350, 852, 64 NYS 1050, 31 NYCivProc 
88]. 

{[b] Substantially definition of law 
lexicographers.—Matter of Gates, 51 
App! Dive $350,9 352,004 NYS-t050s en 
NYCivProc 88. 

fc] Similar definitions.—New Png- 
lish D. [quot Canadian Port Huron 
Co; v. Fairchild, <3" Saske i. 228) 44 
WestLR 525]; Webster D. [quot Far- 
dal v. Satre, 200 Iowa 1109, 206 NW 
Pita PSA 

14. Standard D. [quot Matter of 
eee 51 App. Div. 350, 352, 64 NYS 

[a] Substantially definition of law 
lexicographers.—Matter of Gates, 51 
App. Div. 350, 352, 64 NYS 1050, 31 
NYCivProc 88. 

15. Merrimack River Sav. Bank v. 
Curry, 4, Kan. tAL 125.46) PR 204 20s 

16. [a] “Avails” synonymous.-— 
Webster New Int. D. [quot In re 
Coughlin, 53 N. D. 188, 205 NW 14]. 
“Avails” see 6 C, J. p 872. 

[b] “Receipts” synonymous.—Dit- 
temore v. Cable Milling Co., 16 Ida. 
298, 101 P 593, 133 AmSR 98; Gibbs 
ie perbley: (Tex. Commn. A.) 242-SWw 

62. 

i7. Webster.-D. [quot State v. 
Brian, 84 Nebr. 30, 120 NW 916, 917; 
Dow v. Whetten, 8 Wend. (N. Y.) 160, 
170]. 
[a] 
sues.’’—Corley v. 
490, 58 S 360. 
note 49. 

‘Issue see, 33 (Ce Jwpe cies 

18. New English D. [quot Cana- 
dian Port Huron Co. yv. Fairchild, 3 
Sask. L. 228, 14 WestLR 525]. 

19. New English D. [quot Canadian 
Port Huron Co. v. Fairchild, supra]: 
Walker D.; Webster D. [both quot 
ie v. Whetten, 8 Wend. (N. Y.) 160, 

[a] As law term.—Walker D. 
[quot Dow vy. Whetten, 8 Wend. (N. 
YS) ee 2116, emeiO sll 

{b] In ordinary acceptation it con- 
veys the same idea as “produce.’’ 
aay v. Whetten, 8 Wend. (N. Y.) 160, 


Sometimes construed as “is- 
Bishop, 101 Miss. 
See also infra text and 


61. 

[c] It may mean “produce.” Bir- 
mingham y. Lesan, 77 Me. 494, 497, 
nee 151. See also infra text and note 

“Produce” see post. 

20. Webster D. [quot State ‘vy. 
Brian, 84 Nebr. 30, 120 NW 916, 917]. 

[a] “Product” equipclent.—Mat- 
ter of Gates, 51 App. Div. 350, 351 
352, 64 NYS 1050, 31 NYCivProc 88. ” 

[b] “Product” Synonymous.”-— 
Dittemore v. Cable Milling Co., 16 
Laas, LOU 508, 1330 easiest 
Gibbs _v. Barkley, (Tex. Commn. A.) 
242 SW 462. 

[c] Sometimes construed as “prod- 
uct.”—Matter of Gates, 51 App. Div. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


as ‘profit;?? rent;22 yield;23 it 


net returns after the payment of necessary ex- 
penses,** and is sometimes construed as “ineome”2> 
It has been defined as money or 
other articles of value obtained from the sale of 
property ;** this has been said to be its legal defini- 
tion.?* It has also been defined as the sum, amount, 
or value of goods sold and converted into money ;”° 
thus it has been termed a mercantile word, meaning 
that which arises from anything sold, bartered, or ex- 
changed,*° or anything proceeding from, or produced 
by, another thing,*+ signifying the produce or profits 
Used in connection with “sale,” it 


or “harvest.”26 


of anything.*? 


PROCEEDS 


may mean the 


means a sum of money derived from the sale of prop- 


ae 352, 64 NYS 1050, 31 NYCivProc 


“Product” see post. 

21. New English D.. [quot Cana- 
dian Port Huron Co. v. Fairchild, 3 
Sask. L. 228, 14 WestLR 525]. 

[a] “Net profits” not always syn- 
onymous.—Morrison v. Palmer, 226 
Mass. 383, 115 NE 419. 

“Profit” see post. 

22. Webster D. [quot Dow v. Whet- 
ten, 8 Wend. (N. Y.) 160, 170]. 

[a] Sometimes construed as 
“rents.’—Corley v. Bishop, 101 Miss. 


490, 58 S 360. See also infra text, and 
note 49. 

“Rent” see [34 Cyc 1333]. 

23. Webster D. [quot State v 


Brian, 84 Nebr. 30, 120 NW 916, 917]. 

[a] ‘“Wieldy’ synonymous.—Ditte- 
more v. Cable Milling Co., 16 Ida. 298, 
LOL Pa) 930133 AmSR, 98: Gibbs) ve 
Barkley, (Tex. Commn. A.) 242 SW 
462 


Pr Meanie and paying” see [40 Cyc 
oul. 

24. Morrison v. Palmer, 226 Mass. 
383, 115 NE 419. 

[a] “Return” synonymous.—Dit- 
temore y. Cable Milling Co., 16 Ida. 
298), 10k Pi503 138 Amo R985. Gibbs 
v. Barkley, (Tex. Commn. A.) 242 SW 
462 


Net see 45 C. J. p 1386. 

“Return” see [34 Cyc 1687]. 

25. Corley v. Bishop, 101 Miss. 
490, 58 S 360. 


[a] It may mean ‘income.’’—Bir- 
mingham v. Lesan, 77 Me. 494, 497, 
AS ThL. : 

{b] “Income”. synonymous.—Dit- 
temore v. Cable Milling Co., 16 Ida. 
298, 101 P 593, 183 AmSR 98; Gibbs 


v. Barkley, (Tex. Commn. A.) 242 SW 
462 


[c] Income received from mort. 
gage of property under some circum- 
stances may be considered “‘proceeds,”’ 
yet the word is not always used in 
this sense. Morrison vy. Palmer, 226 
Mass. 383, 115 NE 419. 

“Income” see 31 C. J. p 396. 

26. Matter of Gates, 51 App. Div. 
350, 352, 64 NYS 1050, 31 NYCivProc 
8 


8. 

[a] “Harvest” equipollent.—Mat- 
ter of Gates, 51 App. Div. 350, 352, 64 
NYS 1050, 31 NYCivProc 88. 

27. Morrison v.-Palmer, 226 Mass. 
383, 115 NE 419; Tradesmen’s Nat. 
Bank v. National Surety Co., 169 N. Y. 
563, 568, 62 NE 670; Webster D. [quot 
Birmingham vy. Lesan, 77 Me. 494, 497, 
Lt A 'P51j. "To same effect Bouvier L. 
D. [quot Carpenter v. Dummit, 221 
Key. 67,, 297 SW 695; Martin y. Bue- 
chel, 186 Ky. 786, 218 SW_ 278, 279; 
Drake’s Est., 3 Kulp (Pa.) 51, 54]. _ 

[a] Thus the “proceeds” of a dis- 
position of property may be construed 
to mean money or other property 
Fardal v. Satre, 200 Iowa 1109, 206 
NW 22; Sprecht v. Parsons, 7 Utah 
UO Gee LO SOs oe VOUe 
» 28. Fardal v. Satre, 200 Iowa 1109 
206 NW 22; Tradesmen’s Nat. Bank 
vy. National Surety Co., 169 N. Y. 563, 
62 NE 670. 

29. Bouvier L. D. [quot Carpenter 
v. Dummit, 221 Ky. 67, 297 SW 695; 
Martin v. Buechel, 186 Ky. 786, 218 


SW 278, 279]. To same effect Black 
L. D. [quot MacDonald v. Parsons, 23 
OntWN 28]; Rapalje & L. L. D. 
[quot Wisdom v. Wilson, 59 Tex. Civ. 
A. 593, 127 SW 1128, 1137]; Wharton 
ey payee Drake’s Est., 3 Kulp (Pa.) 

[a] In Commerce (1) “the sum, 
amount, value of goods or things sold 


and converted into money.’ Hunt v. 
Williams, 126 Ind. 493, 494, 26 NE 
177; Webster D. [quot Dow v. Whet- 


CON eo AVVeN Gan Nem Ya)iewLO0, cil Gillen 1500; 
172]. (2) For example, where a con- 
signee is directed to sell a cargo and 
vest the proceeds in coffee. Webster 
D. [quot Dow v. Whetten, supra] 
(3) It also means goods purchased 
with such money, or exchanged for 
the original goods. Dow v. Whetten, 
supra. (4) “In commercial parlance, 
the term proceeds means, we believe, 
the money or fund represented by the 
property consigned.’ Hundley . v. 
Spencer, 1 Rob. (La.) 209, 211. 


[b] Meaning “sale money.’”’—Stroh 
v. O’Hearn, 176 Mich. 164, 142 NW 
865; MacDonald v. Parsons, 23 Ont 
WN 28, 29. 

30. Dow v. Whetten, 8 Wend. (N. 
Yo eo. L772: 

[a] Among merchants that which 


arises from a thing; for example, 
net produce. Rees D. [quot Dow v. 
Whetten, 8 Wend. (N. Y.) 160, 170]. 

[b] Distinguished from “to pro- 
ceed.”—“The word ‘proceeds’ hates 
has been considered by these lexicog- 
raphers [Webster, Rees, Crabbe] as 
a mercantile term, and they accord- 
ingly distinguish it from the same 
word, when used in another sense; as 
to proceed on a journey, or on any 
other undertaking.” Dow v. Whet- 
ten; 8" wWiends GN: 2) 160, 16L 27.0; 
172. “Proceed” defined see ante. See 
also supra note 29 [a]. 

31. Dow v. Whetten, supra. 

32... Brennan. v. Munro, 6 UU. .C.)Q. 
B. OO. S. (Ont.) 92, 93. 

33. Kingsbury v. Riverton-Wyom- 
ing Refining Co., 68 Colo. 581, 192 P 


503; Wheeler, etc., Mfg. Co. v. Win- 
nett, 3 Nebr. (Unoff.) 293, 91 NW 
514, 515; Andrews v. Johns, 59 Oh. 
St165, @71; bl Ne 38802 Wasdomi: cv. 


Wilson,.59 Tex. Civ. A. 593, 127 SW 
1128) 113%. 

“When we speak of the proceeds of 
a sale, we mean the sum that is paid 


for the things sold.” Wheeler, etc., 
Mfg. Co. v. Winnett, supra. 
[a] Thus, if money be derived 


from a sale, then it has yielded ‘‘pro- 
ceeds.” Andrews v. Johns, 59 Oh. 
St. 65, 71, 51 NE 880. 

{b] Distinguished from ‘net pro- 
ceeds.”—(1) The ‘proceeds’ of a sale 
means the entire proceeds. Salisbury 
v. Spofford, 22 Ida. 393, 126 P 400. 
(2) “The ‘proceeds’ [of an execution 
sale] must necessarily mean all that 
was received from the sale; other- 
wise it [the complaint] would have 
said ‘net proceeds,’ or some other and 
similar expression.” Dittemore v, Ca- 
ble Milling Co., 16 Ida. 298, 301, 101 
P 598, 133 AmSR 98. 

34. Charleston College v. Willing- 
ham eos o. Coniog., L96,.200. 

35.: Charleston College v. Willing- 
ham, supra. 
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erty.** When a sale proper is effected, it has been 
said, the money, or the thing received in exchange for 
the specific article sold constitutes the proceeds of 
the sale;** such use of the word has been ealled “ap- 
propriate and familiar.’’?> 

In contracts and written instruments. The word . 
“proceeds” has many meanings and varied usages and 
is In many instanees of doubtful meaning.2® The sub- 
ject matter and purpose of a contract must be con- 
sidered in order to determine the meaning of the 
word as used by the parties.*7 
has been variously defined,*?® and held to mean “mon- 
ey;”°® to include the increase in value of stock or 


As used, the word 


36. Dallas Opera House Assoc. v. 
Dallas Enterprises, (Tex. Civ. A.) 288 
SW 656. 

37. Morrison v. Palmer, 226 Mass. 
383, 115 NE 419; Barnum v. White, 
ve Minn, 58, 150 NW 227, 151 NW 

[a] Thus, in determining the ques- 
tion whether the word “proceeds” is 
to be construed the same as “net prof- 
its,” or as “receipts” or “gross re- 
ceipts,’’ resort must be had to the con- 
tract itself for the meaning which 
the parties themselves. intended 
should be given. Smith v. Hubert, 
83 Hun 503, 31 NYS 1076, 1079. 

Construction of contracts see Con- 
tracts § 481 et seq. 

38. See cases infra this note; and 
text and notes 39-45. 

[a] In agreement with judgment 
creditor that certain acts of forbear- 
ance on his part ‘‘shall not prejudice 
the lien of his judgment, or his right 
to payment out of the future proceeds 
of the property,” the term means the 
amount of money that would in the 
future be obtained for the property 
upon a disposition of it by sale, and 
does not give the judgment creditor 
any right to the payment of his lien 
out of the rents of the premises. Bel- 
mont v. Ponvert, 35 N. Y. Super. 208, 

12. 

[b] Inattorney’s contract with an- 
other to solicit retainers, by which 
the attorney contracts to pay the so- 
licitor one half of the proceeds real- 
ized by the attorney on account of the 
claims prosecuted, the word. ‘‘pro- 
ceeds” means that the attorney shall 
divide evenly with the solicitor what-" 
ever amount he receives on account 
of such claims, whether costs or bon- 
uses or percentages paid by clients on 
the amounts recovered. Matter of 
ee 108 App. Div. 150, 95 NYS 388, 

{c] In contract employing agent 
whose commission is to be based on 
the “proceeds” of goods shipped to and 
sold by him, the word means the 
amounts realized on: the goods. Po- 
land v. Hollander, 62 Misc. 523, 115 
NYS 1042. 

{[d] Sureties on bond to pay 
amount of mortgage, after the appli- 
cation of the proceeds on the sale of 
the mortgaged premises, are not lia- 
ble for any deficiency created by oth- 
er liens held to be prior to the mort- 
gage, and to which such proceeds are 
applied. Merrimack River Sav. Bank 
v. Curry, 4 Kan. A. 125, 46 P 204. 

39. Kingsbury v. Riverton-Wyom- 
ing Refining Co., 68 Colo. 581, 192 P 
503. 

[a] For example, in a contract to 
sell a company’s stock on a certain 
basis of the “proceeds” net to the 
treasury of the company “on all stock 
sold at One Dollar per share and less,” 
ete., the meaning of ‘proceeds’ is 
limited to money paid for stock, and 
does not entitle the seller to such 
commission on stock issued by the 
company under contracts made by him 
for land and other property. Kings- 
bury v. Riverton-Wyoming Refining 
Co., 68 Colo., 581, 583; 192. P 503. 

“Money”? see 40 C. J. p 1489. 
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PROCESS 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 440] 


ANALYSIS 


I. DEFINITIONS, NATURE, AND KINDS [sub-analysis p 432] 
II. NECESSITY, ISSUANCE, REQUISITES, VALIDITY, AND CONSTRUCTION [sub-analysis p 432] 
III. SERVICE OF PROCESS [sub-analysis p 433] - 
IV. RETURN AND PROOF OF SERVICE [sub-analysis p 437] 
V. DEFECTS, OBJECTIONS, AND AMENDMENTS [sub-analysis p 438] 
VI. ABUSE OF PROCESS [sub-analysis p 439] 
VII. MALICIOUS USE OF PROCESS [sub-analysis p 440] 


SUB-ANALYSIS 


I. DEFINITIONS, NATURE, AND KINDS [§§ 1-16] p 441 
A. Process Generally [§§ 1-8] p 441 
1. Definition [§ 1] p 441 
2. Inclusion or Exclusion of Particular Matters [§§ 2-8] p 442 
Summons [§ 2] p 442 
Notice [§ 3] p 443 
Warrant [§ 4] p 448 
. Pleadings [§ 5] p 443 
. Rule, Order, or Decree [§ 6] p 443 
Execution [§ 7] p 444 
. Other Matters [§ 8] p 444 
Cwwil Process [§ 9] p 444 
. Compulsory Process [§ 10] p 445 
. Legal or Lawful Process; Process of Law [§ 11] p 445 
Original, Mesne, and Final Process [§ 12] p 445 
Returnable Process [§ 13] p 446 
Summary Process [§ 14] p 446 
Void or Irregular Process [§ 15] p 446 
Miscellaneous Terms [§ 16] p 446 


II. NECESSITY, ISSUANCE, REQUISITES, VALIDITY, AND CONSTRUCTION [§§ 17-55] p 446 
A. Necessity and Use in Judicial Proceedings [§§ 17-21] p 446 
1. In General [§ 17] p 446 
2. To Make, Substitute, or Strika Out Party [§ 18] p 447 
3. After Filing of Amended, Supplemental, or Cross Pleading [§§ 19-21] p 448 
a. Amended Pleading [§ 19} p 448 
b. Supplemental Pleading [§ 20] p 448 
c. Cross Pleading [§ 21] p 448 
B. Issuance [§§ 22-28] p 449 
1. In General [§ 22] p 449 
2. Authority and Duty To Issue Generally [§ 23] p 449 
3. Against Whom Process May Issue [§ 24] p 450 
4. Place to Which Process May Issue [§§ 25-27] p 450 
a. In General [§ 25] p 450 
b. County [§§ 26-27] p 450 
(1) In General [§ 26] p 450 
(2) Joint Defendants [§ 27] p 451 
5. Conditions Precedent to, and Time for, Issuance [§ 28] p 451 
C. Requisites, Validity, and Construction [§§ 29-48] p 452 
1. In General [§ 29] p 452 
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. Style [§ 30] p 453 
. Direction [§ 31] p 454 
. Designation of Court, Judge, and Place [§ 32] p 454 
. Statement of Time or Date [§§ 33-40] p 455 
a. Of Filing of Petition or Complaint [§ 33] p 455 
b. Of Writ [§ 34] p 455 
c. For Appearance, Answer, and Return [§§ 35-40] p 456 
(1) In General [§ 35] p 456 
(2) Necessity [§ 36] p 456 
(3) Requisites and Sufficiency [§§ 37-39] p 456 
(a) Time for Appearance or Answer [§ 37] p 456 
(b) Time for Return [§§ 38-39] p 457 . 
aa. In General [§ 38] p 457 
bb. With Reference to Term or Vacation [§ 39] p 457 
(4) Construction [§ 40] p 458 
6. Designation of Parties and Title of Cause [§ 41] p 458 
7. Statement of Nature of Action [§ 42] p 459 
8. Notice of Sum or Relief Demanded or Result of Default [§ 43] p 460 
9. Teste [§ 44] p 461 
10. Signature [§ 45] p 461 
11. Seal [§ 46] p 462 
12. Stamp [§ 47] p 463 
13. Indorsements [§ 48] p 463 
D. Alias, Pluries, Successive, and) Renewed Writs [§§ 49-52] p 464 
1. In General [§ 49] p 464 
2. Issuance [§ 50] p 464 
3. Renewal [§ 51] p 465 
4. Form and Contents [§ 52] p 466 
E. Alteration of Process [§ 53] p 466 
F. Supplying Lost Process [{§ 54] p 466 
G. Warning Order [§ 55] p 467 


Ill. SERVICE OF PROCESS [§§ 56-256] p 467 
A. In General [§ 56] p 467 
B. Personal Service [§§ 57-93] p 468 
1. In General [§ 57] p 468 
2. Authority or Capacity To Serve [§§ 58-67] p 469 
a. In General [§ 58] p 469 
. Sheriffs [§ 59] p 470 
Deputies [§ 60] p 470 
. Disqualification of Sheriff or Deputy [§ 61] p 470 
Inability of Sheriff To Act [§ 62] p 472 
. Persons Specially Deputed or Appointed [§§ 63-66] p 472 
(1) In General [§ 63] p 472 
(2) By Sheriff [§ 64] p 472 
(3) By Court or Clerk [§§ 65-66] p 473 
(a) In General. [§ 65] p 473 
(b) Indorsement, Certificate, or Record of Appointment [§ 66] p 473 
g. Party or Private Person Not a Party [§ 67] p 473 
3. Place of Service [§§ 68-73] p 474 
a. In General [§ 68] p 474 
b. In Another County [§ 69] p 474 
c.. On Nonresident within Jurisdiction [§ 70] p 476 
d. In Another State or Country [§§ 71-73] p 476 
(1) In General [§ 71] p 476 
(2) English Practice [§ 72] p 476 
(3) Canadian Practice [§ 73] p 478 
4. Time of Service [§§ 74-75] p 480 
a. In General [§ 74] p 480 
b. Extension of Time [§ 75] p 481 
5. Manner of Service [§§ 76-85] p 482 
a. In General [§ 76] p 482 
b. Reading [§ 77] p 482 
c. Delivery of Copy of Process [§§ 78-79] p 483 
(1) In General [§ 78] p 483 
(2) Requisites of Copy [§ 79] p 483 
d. Delivery of Copy of Pleading [§§ 80-82] p 484 
(1) In General [§ 80] p 484 
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(2) Requisites of Copy [§ 81] p 485 
(3) Time of Service [§ 82] p 485: 
e. In Case of Several Deferdants [§ 83] p 485 
f. Where Service Refused [§ 84] p 485 
g. Use of Force [§ 85] p 486 
6. Acceptance or Acknowledgment of Service [§§ 86-90] p 486 
a. In General [§ 86] p 486 
b. By Agent or Attorney in Fact [§ 87] p 487 
ce. Form and Requisites [§ 88] p 487 
a Time [§ 89] p 487 
. Proof of Acknowledgment or Acceptance of Ser vice [§ 90] p 488 
1 Double Service [§ 91] p 488 
8. Service Procured by Fraud or Pretense of Settlement [§ 92] p 488 
9. Amended and Alias Process [§ 93] p 489 
C. Substituted Service [§§ 94-104] p 490 


1. In General [§ 94] p 490 
2. When Authorized [§ 95] p 491 
3. Against Whom Available [§ 96] p 491 
4. Service upon Several Defendants [§ 97] p 492 
5. Place Where Copy Left [§ 98] p 492 
6. With Whom Copy Left [§§ 99-100] p 493 
a. In General [§ 99] p 493 
b. Informing Recipient as to Contents [§ 100] p 494 
7. Service on Agent or Attorney [§ 101] p 494 
8. Posting and Mailing [§ 102] p 495 
9. Order for Substitution Service [§§ 103-104] p 496 


a. In General [§ 103] p 496 
b. Affidavit for Order [§ 104] p 496 
D. Service by Publication [§§ 105-212] p 496 
1. In General [§ 105] p 496 
2. Statutes. Authorizing Service [§§ 106-107] p 497 
a. Purpose, Construction, and Operation [§ 106] p 497 
b. Validity [§ 107] p 498 
3. Persons on Whom Service May Be Made [§§ 108-113] p 499 
a. In General [§ 108] p 499 
b. Nonresident Defendants [§§ 109-110] p 499 
(1) In Generat [§ 109] p 499 
(2) Ownership of Property within Jurisdiction [§ 110] p 500 
c. Residents [§ 111] p 500 
d. Unknown Interested Persons [§ 112] p 501 
e. Transient Persons [§ 113] p 502 
4. Actions or Proceedings in Which Service Authorized [§§ 114-1 22] p 502 
a. In General [§ 114] p 502 
b. Actions in Personam [§ 115] p 502 
c. Actions in Rem. or Quasi in Rem [§§ 116-121] p 503 
(1) In General [§ 116] p 503 
(2) Quieting Title or Removing Cloud [§ 117] p 503 
(3) Setting Aside Conveyances or Transfers [§ 118] p 503 
(4) Enforcement of Liens [§ 119] p 504 
(5) Actions Involving Corporate Stock [§ 120] p 504 
(6) Other Actions [§ 121] p 504 
d. Actions Joining Claims in Personam with Claims in Rem [§ os. p 505 
5. Prerequisites to Service by Publication [§§ 123-128] p 505 
a. Control and Seizure of Defendant’s Property by Court [§§ 123-126] p 505 
(1) Necessity [§ 123] p 505 
(2) Time of Usnicanéa of Control [§ 124] p 506 
(3) What Acts Sufficient To Give Control [§ 125] p 506 
(4) Hatent of Jurisdiction Acquired [§ 126] p 507 
b. Return of “Not Found” [§ 127] p 507 
e. Filing Bill, Declaration, Petition, or Complaint [§ 128] p 507 
6. Affidavit for Order of Publication [§§ 129-176] p 508 
a. In General [§ 129] p 508 
b. Pleadings as Substitute for or in Aid of [§ 1380] p 509 
e. Filing of Affidavit [§§ 131-132] p 509 
(1) In General [§ 131] p 509 
(2) Time of Filing [§ 132] p 510 
d. By Whom Made [§§ 133-134] p 510 
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(1) In General [§ 133] p 510 
(2) Agent of Corporation [§ 134] p 511 
e. Before Whom Taken [§ 135] p 511 
f. Form of Affidavit [§§ 136-139] p 511 
(1) In General [§ 136] p 511 
(2) Title [§ 137] p 511 
(3) Venue [§ 138] p 511 
(4) Jurat [§ 139] p 511 
g. Statement of Facts Essential To Authorize Service by Publication [§§ 140-176] p 512 
(1) What Facts Must Be Stated [§ 140] p 512 
(2) Manner of Stating Facts [§§ 141-142] p 513 
(a) In General [§ 141] p 513 
(b) Where Several Grounds [§ 142] p 513 
(3) Sufficiency of Facts Stated [§ 143] p 514 
(4) Particular Facts Considered [§§ 144-176] p 514 
(a) Nonresidence of Defendant [§§ 144-145] p 514 
aa. In General [§ 144] p 514 
bb. Statements on Information and Belief [§ 145] p 515 
(b) Departure from State [§ 146] p 515 
) Concealment To Avoid Service [§ 147] p 515 
(d) Transient Defendants [§ 148] p 515 
(e) Unknown Persons Interested [§ 149] p 515 
(f) Inability To Make Personal Service [§§ 150-157] p 516 
aa. In General [§ 150] p 516 : 
bb. Showing Diligence To Make Personal Service [§§ 151-157] p 517 
(aa) Necessity [§ 151] p 517 
(bb) What Constitutes Diligence [§ 152] p 517 
(cc) Effect of Return of “Not Found’ [§ 153] p 518 
(dd) Requwisites and Sufficiency of Averments [§§ 154-156] 
518 


aaa. In General [§ 154] p 518 
bbb. Nonresidence [§§ 155-156] p 519 
(aaa) In General [§ 155] p 519 
(bbb) Living in Distant State or Country [§ 
156] p 520 
(ee) Absence from or Concealment within State [§ 157] p 521 
(¢) Failure To File Certificate of Residence [§ 158] p 521 
(h) Defendant’s Place of Residence [§§ 159-161] p 521 
aa. In General [§ 159] p 521 
bb. On Information and Belief [§ 160] p 522 
ee. Diligence To Ascertain Residence [§ 161] p 522 
(i) Defendant’s Post-Office Address [§ 162] p 522 
(j) Return of Process Unexecuted [§ 163] p 523 
(k) Levy of Attachment [§ 164] p 523 
(1) Mailing Copy of Summons or Complaint to Defendant’s Residence [§ 
165] p 523 
(m) Probability That Notice Will Come to Defendant’s Knowledge [§ 166] 
p 523 
(n) Existence of Cause of Acticz [§§ 167-173] p 524 
aa. In Favor of Plaintiff and against Defendant [§§ 167-169] p 524 
(aa) Necessity of Allegation [§ 167] p 524 
(bb) Requisites and Sufficiency of Allegation [§ 168] p 524 
(cc) Variance between Complaint and Affidavit [§ 169] p 525 
bb. Of Which Court Can Take Cognizance [§§ 170-171] p 525 
(aa) In General [§ 170] p 525 
(bb) Property of Defendant within State [§ 171] p 525 
ec. In Which Court Has Jurisdiction of “Subject of the Action” [$ 
172] p 526 
dd. In Which Statute Authorizes Service [§ 173] p 526 
(0) Person “a Proper or Necessary Party” [§ 174] p 527 
(p) Person “a Defendant” [§ 175] p 527 
(q) Interests of Parties [§ 176] p 527 
7. Order for Publication [§§ 177-192] p 527 
a. Necessity [§ 177] p 527 
b. By Whom Issued [§ 178] p 527 
ce. Filing of Complaint or Issuance of Summons as Prerequisite [§ 179] p 528 
d. Necessity of Valid Affidavit, Etc., for Order [§ 180] p 528 
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e. Facts Existing at Time Order Made [§ 181] p 529 
f. Form and Contents [§§ 182-192] p 529 
(1) In General [§ 182] p 529 
(2) Description of Interests of Unknown Defendant [§ 183] p 530 
(3) Naming Parties [§ 184] p 530 
(4) Statement of Jurisdictional Facts [§ 185] p 531 
(5) Stating Object and Nature of Action [§ 186] p 531 
(6) Fixing Day of Appearance [§ 187] p 531 
(7) Directing Publication [§ 188] p 531 
(8) Directing Mailing of Copies of Summons, Complaint, and Order [§§ 189-190] p 
532 


(a) In General [§ 189] p 532 
(b) Entire Failure To Include Direction [§ 190] p 533 
(9) Directing Alternative Method of Service [§ 191] p 533 
(10) Filing and Entry [§ 192] p 533 
8. Publication of Notice [§§ 193-212], p 534 
a. Necessity [§ 193] p 534 
b. Mode of Publication [§ 194] p 534 
c. Form of Notice Published [§ 195] p 534 
d. Contents of Notice Published [§§ 196-204]: p 535 
(1) In General [§ 196] p 535 
(2) Names of Parties [§§ 197-200] p 536 
(a) In General [§ 197] p 536 
(b) Defendants Whose Names Are Unknown [§ 198] p 536 
(c) Married Woman by Maiden Name or Name of First Husband [§ 199] p 
Spy 
(d) Immaterial Errors [§ 200] p 537 
(3) Nature and Object of Action [§ 201] p 537 
(4) Description of Property [§ 202] p 538 
(5) Residence or Post Office of Defendant [§ 203] p 538 
(6) Fixing Time of Appearance [§ 204] p 538 
a. Time of Publication [§§ 205-208] p 539 
(1) In General [§ 205] p 539 
(2) Commencement of Publication [§ 206] p 539 
(3) Number of Weeks [§ 207] p 540 
(4) Number of Months [§ 208] p 541 
f. Paper in Which Notice Published [§§ 209-211] p 541 
(1) In General [§ 209] p 541 
(2) What Are Newspapers [§ 210] p 541 
(3) Place of Printing or Publication [§ 211] p 542 
g. Time When Service Is Complete [§ 212] p 542 
E. Service in Aid or in Lieu of Publication [§§ 213-225] p 542 
1. Personal Service Out cf Jurisdiction [§§ 213-219] p 542 
a. In General [§ 213] p 542 
b. Compliance with Statute [§ 214] p 543 
c. Prerequisites to Service [§ 215] p 543 
d. Who May Serve [§ 216] p 544 
e. Manner of Service [§ 217] p 544 
f. Acknowledgment and Acceptance of Service [§ 218] p 545 
g. When Service Complete [§ 219] p 545 
2. Substituted Service within Jurisdiction [§ 220] p 545 
3. Mailing [§§ 221-224] p 545 
a. In General [§ 221] p 545 
b. In Aid of Publication [§§ 222-224] p 545 
(1) Defendant’s Residence Known [§§ 222-223] p 545 
(a) In General [§ 222] p 545 
(b) Time of Mailing [§ 223] p 546 
(2) Defendant’s Residence Unknown [§ 224] p 547 
4. Posting [§ 225] p 547 
F. Privileges and Exemptions [§§ 226-256] p 547 
1. Witnesses and Suitors [§§ 226-242] p 547 
a. Right to Immunity in General [§§ 226-230] p 547 
(1) Witnesses [§ 226] p 547 © 
(2) Switors [§§ 227-230] p 548 
(a) In General [§§ 227-228] p 548 
aa. Majority Rule [§ 227] p 548 
bb. Minority Rule [§ 228] p 549 
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(b) Plaintif's [§§ 229-230] p 549 
aa. In General [§ 229] p 549 
bb. Haceptions to Rule [§ 230] p 550 
» In County Other than That in Which Witnesses or Parties Reside [§ 231] p 550 
In Counties in Which Witnesses or Parties Reside [§ 232] p 551 
. In County or State Other than That in Which Action Is Pending [§ 233] p 551 
- Origin, Development, and Basis of Exemption [§§ 234-235] p 552 
(1) In General [§ 234] p 552 — 
(2) Considerations on Which Based [§ 235] p 552 
f. Whether for Benefit of Witnesses and Parties or Court [§ 236] p 553 
g. Persons Entitled [§§ 237-238] p 553 
(1) In General [§ 237] p 553 
(2) Officers or Agents of Corporation [§ 238] p 554 
h. Proceedings in Which Exemption May Be Claimed [§§ 239-241] p 554 
(1) In General [§ 239] p 554 
(2) Taking of Depositions [§ 240] p 555 
(3) Hearings in Bankruptcy Proceedings [§ 241] p 556 
i. Personal Nature of Privilege [§ 242] p 556 
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. Persons Charged with Crime [§ 243] p 556 

. Persons Confined in Prison [§ 244] p 557 

. Person Voluntarily Seeking Hearing before Grand Jury [§ 245] p 557 
. Persons Performing Public Duties [§ 246] p 557 

. Persons Engaged in Military Service [§ 247] p 558 

. Electors [§ 248] p 558 

. Jurors [§ 249] p 558 

. Persons Observing Day as Holy Day [§ 250] p 558 
. Waiver or Loss of Immunity [§§ 251-255] p 


558 

a. In General [§ 251] p 558 

b. Failure To Claim [§ 252] p 559 

c. Attending to Other Business While in Jurisdiction [§ 253] p 559 

d. Unreasonable Delay in Going to, or Leaving, Jurisdiction [§ 254] p 560 

e. Commission of Act Giving Cause of Action While in Attendance [$ 255] p 560 
Protection and Enforcement of Privilege [§ 256] p 561 


IV. RETURN AND PROOF OF SERVICE [§§ 257-318] p 561 
A. Return [§§ 257-302] p 561 


il 
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Definition and Nature [§ 257] p 561 


. Necessity [§ 258] p 562 
. Who May Prove Service by Return [§ 259] p 562 


To Whom Made [§ 260] p 562 


. Time for Making [§§ 261-263] p 562 


a. In General [§ 261] p 562 ‘ 
b. Prematureness [§ 262] p 562 e 
c. Lateness [§ 263] p 562 


. Construction [§ 264] p 562 
. Form, Requisites, and Sufficiency [§§ 265-278] p 563 


a. In General [§ 265] p 563 
b. In Whose Name Return Should Be Made [§ 266] p 564 
e. Particular Matters To Be Shown [§§ 267-274] p 564 
(1) Time of Service [§ 267] p 564 
(2) Place of Service [§ 268] p 565 
(3) Name of Party Served [§ 269] p 565 
(4) Manner of Service [§§ 270-274] p 566 
a) In General [§ 270] p 566 
(b) Delivery of Copy or, Other Documents [§ 271] p 567 
(c) Mode Authorized Only in Specified Cases [§ 272] p 568 
(d) Substituted Service [§ 273] p 568 
(e) Service on Agent [§ 274] p 569 
. Service on Multiple Defendants [§ 275] p 570 


d 

e. Verification [§ 276] p 570 

f. Alterations [§ 277] p 570 

g. Process Not Served [§ 278] p 570 


8. Presumptions [§§ 279-291] p 571 


a. Fact of Service [§ 279] p 571 

b. Truth of Return [§ 280] p 571 

ce. Performance of Officer’s Duty [§ 281] p 571 

d. Competency of Person Making Service [§ 282] p 571 
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e. Due Diligence [§ 283] p 572 
f. Person Served [§§ 284-285] p 572 
(1) In General [§ 284] p 572 - 
(2) Service on Agent [§ 285] p 572 
. Time of Service and Return [§ 286] p 572 
. Place of Service [§ 287] p 572 
. Manner of Service [§ 288] p 572 
Sufficiency of Copy Delivered [§ 289] p 573 
. Residence of Defendant [§ 290] p 573 
1. Corrections or Alterations of Return [§ 291] p 573 
9. Operation and Effect [§§ 292-296] p 573 
a. As Evidence [§§ 292-295] p 573 
(1) In General [§ 292] p 573 
(2) Conclusiveness [§§ 293-295] p 574 
(a) As to Parties and Privies [§ 293] p 574 
(b) As to Officer Making Return [§ 294] p 576 
(ec) As to Strangers to the Record [§ 295] p 577 
-b. Effect on Process [§ 296] p 577 
10. Aiding or Explaining Return [§§ 297-298] p 577 
a. In General [§ 297] p 577 
b. Lost Return [§ 298] p 577 
11. Impeachment or Contradiction of Return [§§ 299-302] p 578 
a. In General [§ 299] p 578 
b. Burden of Proof [{§ 300] p 578 
c. Evidence Required [§§ 301-302] p 578 
(1) In General [§ 301] p 578 
(2) Number of Witnesses [§ 302] p 579 
B. Affidavit of Service [§§ 303-307] p 579 
1. In General [§ 303] p 579 
2. Form and Requisites [§ 304] p 580 \ 
3. Before Whom Made [§ 305] p 581 
4. Weight and Sufficiency [§§ 306-307] p 581 
a. In General [§ 306] p 581 
b. Conclusiveness [§ 307] p 581 
C. Proof of Publication [§§ 308-317] p 581 
1. In General [§§ 308-316] p 581 
a. Affidavit or Certificate [§§ 308-315] p 581 
(1) In General [§ 308] p 581 
(2) Time for Making [§§ 309-310] p 581 
(a) In General [§ 309] p 581 
(b) Prematureness [§ 310] p 581 
(3) By Whom Made [§ 311] p 581 
°(4) Form and Requisites [§§ 312-314] p 582 
(a) In General [§ 312] p 582 
(b) Competency of Affiunt or Maker [§ 313] p 582 
(c) Time and Manner of Publication [§ 314] p 582 
(5) Weight and Suffictency [§ 315] p 583 
b. Other Proof [§ 316] p 583 
2. Compliance with Concurrent Requirements [§ 317] p 583 
D. Filing of Return or Proof [§ 318] p 584 


V. DEFECTS, OBJECTIONS, AND AMENDMENTS [§§ 319-371] p 584 
A. Defects and Objections [§§ 319-340] p 584 
1. Persons Entitled To Object [§ 319] p 584 
2. Grounds for Quashing or Abating Writ [§ 320] p 585 
3. Grounds for Quashing or Setting Aside Service or Return [§§ 321-322] p 587 
a. In General [§ 321] p 587 
b. Constructive Service [§ 322] p 589 
4. Procedure [§§ 323-334] p 589 
a. Mode of Taking Objections [§§ 323-328] p 589 
(1) In General [§ 323] p 589 
(2) Motions [§§ 324-325] p 590 
(a) In General [§ 324] p 590 
(b) Zo Vacate Order or Publication [§ 325] p 591 
(3) Plea or Answer [§§ 326-327] p 591 
(a) In General [§ 326] p 591 
(b) Traverse of Return [§ 327] p 592 
(4) Choice of Methods [§ 328] p 592: 


SS 
For later cases, developments and changes in the law see cuniulative Annotations, same title, page and note number. 


Fret. S08 


~ 


PROCESS [50 C.J.] 439 


b. Requisites of Motion, Plea, or Traverse [§§ 329-330] p 592 
(1) In General [§ 329] p 592 
(2) Of Traverse of Return [§ 330] p 593 
e. Hearing and Determination [§§ 331-333] p 593 
(1) In General [§ 331] p 593 
(2) On Motion To Vacate Order of Publication [§ 332] p 595 
(3) On Trial of Traverse of Return [§ 333] p 595 
d. Operation and. Effect of Ruling [§ 334] p 595 
5. Time for Objections, Waiver, and Cure [§§ 335-340] p 595 
a. In General [§ 335] p 595 
b. Waiver [§§ 336-337] p 596 
(1) In General [§ 336] p 596 
(2) After Objection Overruled [§ 337] p 598 
ce. Laches [§ 338] p 598 
d. EHstoppel [§ 339] p 598 
e. Cure [§ 340] p 599 
B. Amendment of Process [§§ 341-359] p 599 
1. Power To Amend [§§ 341-342] p 599 
a. In General [§ 341] p 599 
b. As Affected by Time of Amendment [§ 342] p 600 
2. Process Amendable [§ 343] p 600 
3. Amendable Defects [§§ 344-356] p 601 
a. In General [§ 344] p 601 
b. Nature of Writ [§ 345] p 601 
Contents of Writ Generally [§ 346] p 601 - 
. Style [§ 347] p 601 
. Direction to Officer [§ 348] p 601 
. Designation of Court and Place of Trial [§ 349] p 602 
Names and Addresses of Parties and Attorneys [§ 350] p 602 
Names and Addresses of Atiorneys [§ 351] p 603 
. Form or Cause of Action [§ 352] p 603 
. Relief and Amount of Damages [§ 353] p 603 
Directions for Return or Appearance [§ 354] p 604 
Date, Teste, Signature, and Seal {§ 355] p 604 
m. Variance [§ 356] p 605 
4. Procedure [§§ 357-358] p 605 
a. In General [§ 357] p 605 
b. Notice of Application [§ 358] p 605 
5. Operation and Effect [§ 359] p 606 
C. Amendment of Return [§§ 360-370] p 606 
. In General [§ 360] p 606 
. Right To Compel Amendment [§ 361] p 607 
. By Whom Amendable [§ 362] p 607 
. Time of Making Amendment [§§ 363-364] p 607 
a. In General [§ 363] p 607 
b. After Action for False Return [§ 364] p 608 
. Amendable Defects [§ 365] p 608 : 
. Jurisdiction To Authorize [§ 366] p 609 
. Discretion of Court [§ 367] p 609 
. Procedure [§§ 368-369] p 610 
a. In General [§ 368] p 610 
b. Notice [§ 369] p 610 
9. Operation and Effect [§ 370] p 610 
D. Amendment of Affidavits, Orders, Ete., for Publication [§ 371] p 611 


VI. ABUSE OF PROCESS [§§ 372-393] p 612 
A. Definitions and Distinctions [§§ 372-373] p 612 
1. Definitions [§ 372] p 612 
2. Distinctions [§ 373] p 612 
B. Elements [§§ 374-381] p 613 
1. In General [§ 374] p 613 
2. Particular Elements [§§ 375-381] p 613 
a. Use of Process [§§ 375-376] p 613 
(1) Necessity [§ 375] p 613 
(2) Wrongful Use [§ 376] p 614 
b. Intent [§§ 377-378] p 616 
(1) In General [§ 377] p 616 
(2) Malice [§ 378] p 616 
c. Validity of Process [§ 379] p 617 
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d. Want of Probable Cause [§ 380] p 617 
e. Termination of Process or Proceedings [§ 381] p 618 


C. Particular Forms of Process Subject to Abuse [§ 


D. Persons Liable [§ 383] p 618 

E. Actions [§§ 384-393] p 619 

. Right of Action [§ 384] p 619 
Form of Action [§ 385] p 619 


Defenses [§ 387] p 620 
Pleading [§ 388] p 620 
Evidence [§ 389] p 621 
Trial [§§ 390-391] p 621 

a. In General [§ 390] p 621 
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382] p 618 


When Right of Action Accrues [§ 386] p 620 


b. Dismissal and Nonsuit [§ 391] p 621 


8. Damages [§§ 392-393] p 621 
a. Compensatory [§ 392] p 621 
b.. Exemplary [§ 393] p 622 


VII. MALICIOUS USE OF PROCESS [§§ 394-397] p 622 
A. Definitions and Distinctions [§§ 394-395] p 622 


1. Definitions [§ 394] p 622 

2. Distinctions [§ 395] p 622 
B. Elements of Wrong [§ 396] p 622 
C. Actions [§ 397] p 623 


CROSS REFERENCES 


Abuse or disobedience see Contempt §§ 10, 12. 
Acceptance of service by attorney see Attorney and Cli- 
ent § 148. 
Affecting: 
Jurisdiction see Courts §§ 96-98, 589. 
Right to review see Appeal and Error §§ 472, 473, 497. 
Arresting statute of limitations see Limitations of Ac- 

tions §§ 480, 481, 484-488. 

Commencement of action see Actions § 402. 
Conformity of pleading see Pleading § 185. 
Control by courts of concurrent or conflicting jurisdic- 

tion see Courts § 589. 

Defense to trespass see Trespass [38 Cyc 1069]. 

Entry under judicial process see Forcible Entry and 
Detainer § 11. 

Essential to: 

Confession of judgment see Judgments §§ 276, 277. 

Lis Pendens §§ 38, 39. 

Validity of judgment in general see Judgments §§ 41-— 
53; 1411. 

Evasion or obstruction as tolling statute of limitations 

see Limitations of Actions §§ 367-369. 

Garnishment of funds raised under process see Garnish- 

ment § 91. 

In action or proceeding by or against particular person: 

Absentees §§ 47-49. 

Associations §§ 124, 125. 

Bank see Banks and Banking § 563. 

Beneficial Associations § 99. 

Convicts § 12. 

Corporation generally: 

Domestic see Corporations §§ 2897-2920, 3898. 
Foreign see Corporations §§ 4126-4150. 

Counties § 381. 

Executors and Administrators §§ 148-151, 3038, 432, 
8538, 978-981, 1244, 1363, 1506-1514, 1675, 2051-2054, 
2262, 2498, 2725, 2792. 

Guardian and Ward §§ 381, 449, 450. 

Husband and Wife §§ 741-744, 884, 1252. 

Infants §§ 318-328. 

Insane Persons §§ 625-628. 

Insurer see Accident Insurance § 236; Fire Insurance 

687; Insurance § 893; Marine Insurance § 505; 
Mutual Benefit Insurance § 232. 

Joint Stock Companies § 57. 

Municipal Corporations §§ 636-639, 3516, 4474, 4610, 
4684-4691. 

Partnership §§ 495-500. 

Railroad company or owner see Railroads [33 Cyc 
HVA. £201, Loo las 

Receiver see Corporations § 3264; 
435]. 

Religious Societies [34 Cyc 1197]. 

Schools and School Districts [35 Cyc 1058]. 

States [35 Cyc 920]. 

Stockholder see Corporations §§ 1464, 1736. 

Surety see Principal and Surety § 344. 

Towns [388 Cyc 665]. 

Trustee: 

In general see Trusts [39 Cyc 617]. 
In bankruptcy see Bankruptcy § 413. 
In particular action or proceeding: 

Accounting by: 

Executors and Administrators § 2356. 
Guardian see Guardian and Ward § 381. 


Receivers [34 Cyc 


_- 


In particular action or proceeding :—Continued. 
Appeal see Appeal and Error §§ 1302-1316; Criminal 
Law § 3376; Justices of the Peace §§ 468-474. 
Appointment of guardian: 
In general see Guardian and Ward §§ 61-66; In- 
sane Persons §§ 256-261. 
Ad litem see Infants §§ 278, 287. 
Bastardy proceeding see Bastards §§ 86-88. 
Boundary proceeding see Boundaries §§ 215, 226, 238. 
Breach of marriage contract see Breach of Marriage 
Promise § 40. 
Condemnation proceeding see Eminent Domain §§ 343- 
305% 
Contempt §§ 93-98. 
Criminal prosecution see Criminal Law §§ 514, 555. 
Detinue § 40. 
Disbarment see Attorney and Client § 57. 
Discharge of: 
Insolvent see Insolvency § 246. 
Poor debtor see Executions §§ 1192-1198. 
Discovery 18 C. J. p 1054. 
Divorce §§ 239-261. 
Drainage proceeding see Drains §§ 68-77. 
Ejectment §§ 106-108. 
Election contest see Elections §§ 276-279. 
Enforcement of: 
Bail bond see Bail §§ 151, 344-347. 
Levee tax see Levees and Flood Control See 
Log or lumber lien see Logs and Logging §§ 213-215. 
Maritime Liens §§ 561—567. 
eee ordinance see Municipal Corporations §§ 
Penalty see Fines, Forfeitures, and Penalties §§ 108— 
cla tot 


Entry of judgment by confession see Judgments §§ 
2516, 20%. 

Equitable relief against judgment see Judgments § 
760 


Foreclosure see Mortgages §§ 1305, 1595-1603. 

Garnishment §§ 326-334. 

Infringement of: 
Cope ue see Copyright and Literary Property § 
Patents § 550. 

Inquisition see Insane Persons §§ 185—192. 

Insolvency § 74. 

Interpleader § 32. 

Mandamus §§ 642-650. 

Partition §§ 293-299. 

Payment or distribution of estate see Executors and 
Administrators § 1363. 

Quieting Title [32 Cyc 1346]. 

Real Actions [33 Cyc 1544]. 

Recovery of possession see Landlord and Tenaut §§ 
D785, L856, Leo 

Relating to highway see Highways §§ 94-98, 208, 237. 

pe Maly of guardian see Guardian and Ward § 154. 
ale 
By guardian see Guardian and Ward §§ 301, 302. 
Of: 


Decedent’s estate see Executors and Administra- 
tors §§ 1506-1514. 
Infant’s property see Infants §§ 117, 118. 
Separate maintenance see Husband and Wife § 884. 
Trespass [38 Cyc 1076]. 
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Inquisition:—Continued. 
‘Vacating or opening: 


Judgment see Judgments §§ 564-566. 
Settlement see Executors and Administrators § 2498. 
Will contest see Wills [40 Cyc 1263 et seq]. 


Writ of entry see Entry, Writ of § 


ee ence with interstate commerce see Commerce § 


Particular writs or processes: j 
Assistance, Writ of 5 C. J. p 1315. 
Attachment §§ 319-349. 

Audita Querela §§ 19, 20. 


Capias ad respondendum see Arrest § 195 et seq. 
Capias ad satisfaciendum see Executions §§ 1100- 


1221, 
Certiorari §§ 202-235. 


tration or notice of appeal see Appeal and Error § 


Commitment see Criminal Law §§ 3119-3128. 
Die coee warrant see Landlord and Tenant §§ 1661-— 
167 


Executions §§ 114-205. 
Garnishment §§ 287-325. 
Habeas Corpus §§ 162-182. 
Injunctions §§ 618-637. 
Mandamus §§ 651-669, 707-720. 
Ne Exeat 45 C. J. p 588. 
Possessory Warrant 49 C. J. p 1110. 
Prohibition post. 

Quo Warranto [32 Cyc 1410]. 
Replevin [34 Cyc 1451 et seq]. 
Scire Facias [35 Cyc 1147]. 
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Particular writs or processes:—Continued. 


1265]. 


Subpcena: 


45, For witness: 


In general see Depositions § 196; 
Cye 2163] 


Search warrant see Searches and Seizures [35 Cye 


Sequestration [35 Cyc 1402]. 


Witnesses [40 


Duces tecum see Witnesses [40 Cyc 2166]. 
In equity see Equity § 357. 
Venire facias or like process see Juries §§ 235-244. 


seq, 


Warrant see Criminal Law §§ 514-555. 

Writ of error see Appeal and Error §§ 1285-1301. 
Writ, warrant, or order of arrest see Arrest §§ 81 et 
195 et seq. 


Power of legislature to regulate see Constitutional Law 


§§ 288, 1004, 1005. 
Prayer for see Equity § 402; 
Process in courts 
Admiralty § 154 et seq. 
Equity §§ 357-372. 


L Injunctions § 552. 
of special jurisdiction: 


Federal Courts §§ 134, 135, 392. 
Justices of the Peace §§ 103, 150-161, 535. 
eet court see Army and Navy §§ 179, 180; Militia 


95 


Probate court see Courts § 431; Descent and Distri- 


bution § 318; 


Executors and Administrators § 1113; 


Wills [40 Cye 1263]. 
Resisting or obstructing see Obstructing Justice §§ 2-16. 
Review of decisions as to process see Appeal and Er- 
ror §§ 305, 306, 690, 691, 2302, 2675, 2756, 2899. 


I. DEFINITIONS, NATURE, AND KINDS} 


[§ 1] A. Process Generally—1. Definition. 
legal term,” process is a generic word® of very com- 
prehensive signification* and many meanings.°® 
its broadest sense it is equivalent to, or synonymous 
with, “proceedings”® or “procedure,”* and embraces 
all the steps and proceedings in a cause from its 


commencement to its conclusion,*® 


1. Cross references: 

“Color of process” defined see 11 C. J. 
p 1227. ; 
“Criminal process” defined see Crim- 
inal Law § 1. Pye 
“Judicial process” defined see Judicial 

25. 
sca process see Garnishment § 1. 

2. Process: 

General meaning of see Process post. 
In patent law see Patents § 12. 

8. Gila Land, etc., Co. v. Hads, 23 
Ariz. 282, 203 RP) 549; Hpperson,: v. 
Graves, 3 KyL 527, 11 Ky. Op. 423; 
Gorr v. Port Jervis, 57 App. Div. 122, 
68 NYS 15; Southern Oil Co. v. Hew- 
LettelONies: @s1532,093 SH eld. 

‘[a] Process is generic term for ju- 
dicial writs.—Horton v. Kansas City, 
ete., R. Co., 26 Mo. A. 349. 

4. Savage v. Oliver, 110 Ga. 636, 36 
SE 54; Colquitt Nat. Bank v. Poiti- 
vint, 15 Ga. A. 329, 83 SE 198. 

[a] Term is one of broad import. 
—Aven v. Wilson, 61 Ark. 287, 32 SW 
1074 (per Wood, J., dissenting); 
Franklyn v. Taylor Hydraulic Air 
Compressing Co., 68 N. J. L. 113, 52 
A 714. 

5. McKenna v. Cooper, 79 Kan. 847, 
101 P 662. 

6 Marvin v. U. S., 44 Fed. 405 [app 
dism 149 U. S. 789 mem, 13 SCt 1053 
mem, 37 L. ed. 961 mem]; McBratney 
v. Usher, 15 F. Cas. No. 8,661, 1 Dill. 
367; Wolf v. McKinley, 65 Minn. 156, 
68 NW 2; Stearns v. State, 23 Okl. 
462, 100 P 909; Campbell v. Town- 
send, 26 Tex. 511. See Hanna v. Rus- 
sell, 12 Minn. 80 (is nearly synony- 
mous with ‘“proceedings’’). 

[a] ‘Modes of process” and “modes 
of proceeding” may be considered as 
equivalent or synonymous. Wayman 
v. Southard, 10 Wheat. (U. S.) 1, 27, 
60g. ped 253-e U.S. weMartin; 17. Hed: 
150, 9 Sawy. 90; Campbell v. Hadley, 
4 F. Cas. No. 2,358, 1 Sprague 470. 

“Proceeding” see ante. 

Ww Saffordyv. U., S:,-252) Fed. 471, 
164 CCA 655; -U. S. v. Murphy, 82 Fed. 
893; Powell v. State, 99 Tex. Cr. A. 
276, 269 SW 443. 

“Procedure” see ante. 


8. U. S.—U. S. v. Murphy, 82 Fed. 


$93. 


[By Stantny A. HAackETT] 
As a 


In 


Sometimes the 


Ariz.—Gila Land, ete., Co. v. Eads, 
23 Ariz. 282, 287, 203 P 549 [quot Cyc]. 

Conn.—Palmer v. Allen, 5 Day 193 
[rev on other grounds 7 Cranch (U. 
S.) 550, 3 L. ed. 436]. 

Fla.—Gilmer v. Bird, 15 Pla. 410. 

Iowa.—Gollobitsch vy. Rainbow, 
Iowa 567, 51 NW 48. 

Minn.—Hanna v. Russell, 12 Minn. 


84 


aah M.—Tipton v. Cordova, i N. M. 
Sy 

N. Y.—Perry v. Lorillard F. Ins. 
Co., 6 Lans. 201 [aff 61 N. Y. 214, 19 


AmR 272]; Taylor v. Porter, 4 Hill 
140, 40 AmD 274; Peo. v. Nevins, 1 
Hill 154. 


Okl.—Emerson v. Emerson, 130 Okl. 
140, 265 P 1078; Stearns v. State, 23 
Okl. 462, 100-P 909. \ 

Tex.—Powell v. State, 99 Tex. Cr. A. 
276, 269 SW 4438, 446 [quot Cyc]. 

Vt.—Rich v. Trimble, 2 Tyler 349. 

9. Neal-Millard Co. v. Owens, 115 
Ga. 959, 42 SE 266; Frank Adam Elec- 
tric Co. v. Witman, 16 Ga. A. 574, 85 
SE 819; Colquitt Nat. Bank v. Poiti- 
vint, 15 Ga. A. 329, 83 SH 198; Acker- 
mann vy. Berriman, 61 Misc. 165, 114 
NYS 937. 

[a] Compliance with original writ. 
—‘‘Process, in one sense, is the 
method to be pursued by law, to com- 
pel a compliance with the original 
writ, by giving the party notice to 
obey it; a warning to appear in court, 
at the return of the original writ.’ 
Palmer v. Allen, 5 Day (Conn.) 193, 
200 [rev on other grounds 7 Cranch 
(U. S.) 550, 3 L. ed. 4386]. 

10. Parks v. Bryant, 132 Ala. 224, 
81S 593; Anderson v. Dewey, 91 Conn. 
SLO OOmEA “995 Carey vy. (German 
American Ins. Co., 84 Wis. 80, 54 NW 
18, 36 AmSR 907, 20 LRA 267. 

[a] Common-law definition of 
process “is a writ issued by some 
court, or officer exercising judicial 
power.’ Tweed v. Metcalf, 4 Mich. 
578, 588. 

[b] As commonly understood, 
process “signifies those formal instru- 
ments called’ writs.” Black L. D. 
[quot State v. Dunnington, 157 La. 
369, 380, 10 2S 478 (per Rogers, J.)]. 

[c] Process usually signifies writ 


‘is a judicial writ, 


term is also broadly defined as the means whereby a 
court compels a compliance with its demands.® 
“Process” and “writ” or “writs” are synonymous? 
in the sense that every writ is a process,!! and in a 
narrow sense of the term “process” is limited to judi- 
cial writs in an action,!? or at least to writs or writ- 
ings issued from or out of a court,!* under the seal 


or warrant.—Perry v. Lorillard F. Ins. 
Co., 6 Lans. (N. Y.) 204; Peo. v. Nev- - 
bMS EWS UBE (GN way abe, 

“Writ” see [40 Cyc 2866]. 

11. U. S.—Taylor v. U. S., 45 Fed. 
531 [rev on other grounds 147 U. S. 
695,. 13 (SCts47 9503 Us ediess blk 

Ga.—Love v. National Liberty Ins. 
Coz, 157 Ga. i259, 261, 121. .SH-648 [eit 
Cye]; Colquitt Nat. Bank v. Poitivint, 
15 Ga. A.-329, 83 SH 198. 

Minn.—Hinkly v. St. Anthony Falls 
Water Power Co., 9 Minn. 55. 

N. J.—Franklyn v. Taylor Hydrau- 
lic Air Compressing Co., 68 N. J. L. 
113, 52: A 714; National FY Ins. Cov'v. 
Chambers, 53 N. J. Eq. 468, 32 A 663. 

Wis.—Carey v. German American 
Ins. Co., 84 Wis. 80, 54 NW 18, 36 
AmSR 907, 20 LRA 267. 

[a] “Every writ that ‘may be nec- 
essary to institute, or to carry on an 
action or suit, and to execute the 
judgment of the court’”’ is embraced 
within the term “process.” Aven v. 
Wilson, 61 Ark. 287, 297, 32 SW 1074 
(per Wood, J., dissenting); Royal 
Exch. Assur. v. Bennettsville, ete., R. 
Cony oss SiC. 37 oy S19) TINS Hos? 

Particular writs as constituting 
process see Assistance, Writ of § 1; 
Mandamus §§ 9, 651; Prohibition §§ 
1, 3; Sequestration [35.Cye 1386]; 
and infra § 8. 


12. Hanna v. Russell, 12 Minn. 80; 
Stearns v. State, 23 Okl. 462, 100 P 
909. 

13. Colo.—Comet Cons. Min. Co. v. 


Krost, 15 Colo. 310, 25 PB 506. 
Fla.—Gilmer v. Bird, 15 Fla. 410. 
Ga.—Hyfield v. Sims, 90 Ga. 808, 16 

SE 990. 

Ilowa.—Nichols v. Burlington, etc., 

Plank Road Co., 4 Greene 42. 
Or.—Bailey v. Williams, 6 Or. 71. 
Ss. C.—Royal Exch. Assur: vy. Ben- 

nettsville, éte.;) RB: Coy 9beSiGoer bo; 

379, 79 SE 104 [cit Cyc]. 

Va.—Wood v. Kane, 143 Va, 281, 129 

SE 327. 

Wis.—Porter v. Vandercook, 11 Wis. 


[a] Ordinary and restricted sense. 
—‘‘A process, in its ordinary sense, 
issued out of a 
court, expressing the command of a 
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thereof,'* and returnable thereto;15 but it is not al- 
ways necessary to construe the term so strictly as to 
limit it to a writ!® issued by a court in the exercise of 
its ordinary jurisdiction ;1* the term is sometimes de- |. 
fined as a writ or other formal writing issued by au- 
thority of lawt® or by some court, 
having authority to issue it;1® and it is frequently 
used to designate a means, by writ or otherwise, of 
acquiring jurisdiction of defendant?° or his prop- 


erty,?! or of bringing defendant 


pelling him to appear in,** court to answer.’ 

As employed in statutes the legal meaning of the 
word “process” varies according to the context, sub- 
ject matter, and spirit of the statute in which it oe- 
In some jurisdictions codes or statutes vari- 
as signifying or ineluding: A 
writ or summons issued in the course of judicial pro- 
ceedings;*® all writs, warrants, summonses, and or- 


curs.75 
ously define “process” 


PROCESS 


body, or official 


into,?? or com- 


ders of courts of justice or judicial officers;?7 or 


court, which the person to whom it is 
directed is bound to obey. While it 
is sometimes given a more general 
signification, this court has confined 
its meaning to the more restricted 


sense.” State v. Thurston County 
Super. Ct., 139 Wash. 454, 460, 247 P 
942. 


[b] Mandate or precept of court.— 
(1) “Process is a mandatory precept, 
issuing from a Court.” Brown v. 
Way, 33 Ga. 190, 191 [quot Hall v. 
Young L. G. Harris College, 38 Ga. A. 
662, 145 SE 96]. (2) The term “proc- 
ess” comprehends all mandates of a 
court to an officer commanding him to 
do certain things or perform certain 
services, within his official cogni- 
zance. Aven v. Wilson, 61 Ark. 287, 
297, 32 SW 1074 (Per Wood, Sian dis- 
senting); Utica City Bank v. Buell, 9 
AbbPr (N. Y.) 385, 17 HowPr 498; 
Royal Exch. Assur. v. Bennettsville, 
Crick Gov, 95 S. C.2375, 19°SH) 104" 

12 LTTE Seti: Murphy, 82 Fed. 893, 
899. 

Necessity of seal see infra § 46. 

15. Hanna v. Russell, 12 Minn. 80. 

16. Wolf v. McKinley, 65 Minn. 
156, 68 NW 2; In re Hayden, 101 N. 
oe Hq. 861, 1139 A328) In re Martin, 
86 N. J. Eq. 265, 98 A 510. 

Other particular matters included 
see infra §§ 3, 8. 

17. Missouri v. Spiva, 42 Fed. 435. 

18. Savage v. Oliver, 110 Ga. 636, 
639, 36 SE 54 [quot Colquitt Nat. 
Bank vy. Poitivint, 15 Ga. A. 329, 331, 
83 SE 198]; Gollobitsch v. Rainbow, 
84 Iowa 567, 570, 51 NW 48; Gondas 
v. Gondas, 99 N. J. Eq. 473, 134 A 615; 
Bouvier L. D. [quot State v. Interna- 
tional Harvester Co., 79 Kan. 371, 376, 
99 P 603; In re Martin, 86 N. J. Eq. 
265, 98 A 510, 513). ¥ 

19. State v. Wagoner, 128 Kan. 

S. 661, 


586, 256 P 959. 
20.' U. S. .v. Tanner, 147 U. 

13 SCt 436, 37 L. ed. 321; Wilson v. 
St. Louis, etc., R. Co., 108 Mo. 588, 18 
SW 286, 32 AmSR 624; Royal Exch. 
Assur. v. Bennettsville, ete., R. Co., 
95S. 6. 375, 79.SE 104; Bouvier lL. 
D. [quot State v. International Har- 
vester Co., 79 Kan. 371, 376, 99 P 603]. 


OT ets v. Tanner), 147 Uy S. 66a; 
13 SCt 436, 37 L. ed. 321; Royal Exch. 
Assur. v. Bennettsville, etc., R. Co., 


95 S. C. 375, 79 SE 104 

22. Colquitt Nat. Bank v. Poiti- 
vint, 15 Ga. A. 329, 88 SE 198; Mc- 
Kenna v. Cooper, 79 Kan. 847, 101 a 


662; Fitzpatrick v. New Orleans, 27 
La. Ann. 457; Philadelphia v. Camp- 
bell, 11 Phila. (Pa.) 163. To same 


effect Rich v. ‘Trimble, 2 Tyler (Vt.) 
349 (the term “‘process,” as commonly 
applied, indicates that proceeding by 
which a party is called into court). 
33. U: S. v. Murphy, 82 Fed. 893; 
Neal-Millard Co. v. Owens, 115 Ga. 
959, 42 SH 266; Frank Adam Electric 


Co. v. Witman, 16 Ga. A. 574, 85 SE| 


819; Colquitt Nat. Bank v. Poitivint, 
15 Ga. A. 329, 83 SE 198; Sheldon v. 
Sheldon, 100 Neg Ka. 24, 134 A 904; 
Gondas v:. Gondas, 99 N. J. Eq. 473, 
134 A 615; In re Martin, 86 N. J. Eq. 
265, 98 A 510; Ackermann v. Berri- 
man, 61 Misc. 165, 114 NYS 937; Utica 
City Bank v. Buell, 9 AbbPr (N. Y.) 
3885, 390, 17 HowPr 498; Anderson L. 
D. [quot Dumars v. Denver, 16 Colo. 
A. 375, 65 P 588]. 

24 Colquitt Nat. Bank v. Poitivint, 
15 Ga. A. 329, 83 SE 198; Davenport 
v. Bird, 34 Iowa 524; Fitzpatrick v. 
New Orleans, 27 La. Ann. 457 [quot 
State v. Dunnington, 157 La. 369, 102 
S 478, 482 (per Rogers, J.)]; Philadel- 
phia v. Campbell, 11 Phila. (Pa.) 163. 

[a] “Process” is so denominated 
because it proceeds or issues forth in 
order to bring defendant into court 
to answer. Davenport v. Bird, 34 
Iowa 524; Fitzpatrick v. New Orleans, 
27 La. Ann. 457 [quot State v. Dun- 
nington, 157 La. 369, 102 S 478 (per 
Rogers, J.)]; Emerson v. Emerson, 
130 Okl. 140, 265 P 1078. See State 
v. McCann, 67 Me. 372 (‘‘process” is 
so-called because it proceeds or goes 
out upon former matter, either orig- 
inal or judicial). 

25. U. S. v. Kinney, 264 Fed. 542 
[writ of error dism 254 U. S. 663 mem, 
41 SCt 64 mem, 65 L. ed. 464 mem]; 
U. S. v. Murphy, 82 Fed. 893; Gila 
Land, etc., Co. v. Eads, 23 Ariz. 282, 
287, 203 P 549 [quot Cyc]; Emerson 
v. Emerson, 130 Okl. 140, 265 P 1078; 
Powell v. State, 99 Tex. Cr. 276, 269 
SW 4438, 446 [quot Cyc]. 

Cross references: 


| Hxemption laws as protection against 


any process for payment of debts 
see Exemptions § 221; Homesteads 
13. 


Process within statutes relating to re- 
sistance or obstruction of execu- 
tion thereof see Obstructing Jus- 
tice § 5. 

26. See statutory provisions. 

27. See statutory provisions. 

[a] Code or statutory definition is 
not exclusive and does not prevent 
other papers not named therein from 
being judicially regarded as process. 
Blumhauer-Frank Drug Co. y. Bran- 


setter, 4 Ida. 557, 48 P 575, 95 AmSR 
161. 
28. See statutory provisions. See 


also Ex p. Schollenberger, 96 U. S. 
ute). 24 L. ed. 853 (Pennsylvania stat- 
ute 

{a] Statutes relating to process 
against foreign insurance companies 
(1) sometimes contain such a defini- 
tion. See statutory provisions. (2) 
Process against foreign insurance cor- 
porations generally see Insurance § 


893. 
29. See infra §§ 2-397. 
30. Emerson v. Emerson, 130 Okl. 


140, 265 P 1078; Royal Pxch. Assur. 
Vv. Bennettsville, etc. Re. Co.3195 Sie 


[§§ 1-2 


any writ, declaration, summons, order, or subpena 
whereby any action, suit, or proceeding shall be com- 
menced, or which shall be issued in or upon any ae- 
tion, suit, or proceeding.?® 

As employed in this title,*® and as sometimes de- 
fined,®° the term designates the writ or other formal 
writing, issued by authority of law, for the purpose 
of bringing defendant into a court of law to answer 
plaintiff's ‘demands in a eivil action. 

[§ 2] 2. Inclusion or Exclusion of Particular Mat- 
ters—a. Summons.°+ 
“summons,”’? and in some jurisdictions it does not 
comprehend a summons,**® at least where the sum- 
mons is issued or signed merely by plaintiff or his at- 
torney** and it is sought to apply a constitutional 
provision that process shall run in the name of the 
state;*> but in other jurisdictions the term com- 
prehends a summons,°® including a summons from a 


” 


“Process” is not limited to 


375, 379, 79 SE 104 [cit Cyc]. 

31. Summons: 

AS “judicial process” see Judicial § 
2d% 
Defined see [87 Cyc 582]. 

32. Franklyn v. Taylor Hydraulic 
Air Compressing Co., 68 N. J. L. 113, 
52 A 714. 

33. Uz. 


SS Mens- 
47 Fed. 435; 


ing, Dwight v. Merritt, 
4 Fed. 614, 18 Blatchf. 305. Contra 
Middleton Paper Co. vy. Rock River 


Paper Co., 19 Fed. 252. 
Fla.—Gilmer vy. Bird, 15 Fia. 410. 
Nev.—Brooks v. Nevada Nickel 
Syndicate, 24 Nev. 311, 53 P 597. 
r.—Re Borns River Water Rights, 
116 Or. 525, 241 P 988; Bailey v. Wil- 
liams, 6 Or. 71. 
S. C.—Genobles v. West; 23 S.C. 


54. 

Wash.—State v. Skamania County 
Super. Ct., 144 Wash. 44, 257 P 887; 
State v. Thurston County Super. Ct.; 
139 Wash. 454, 247 P 942. 

Wis.—Hammond-Chandler Lumber 
Co. v. Wisconsin Industrial Commn., 
163 Wis. 596, 158 NW 292; Zielica v. 
Worzalla, 162 Wis. 603, 156 NW 623; 
Johnson v. Hamburger, 13 Wis. 175; 
Porter v. Vandercook, 11 Wis. 70. 

34. Comet Cons. Min. Co. v. Frost, 
15 Colo. 310, 25 P 506; -Lane v. Ball, 
83 Or. 404, 160 P 144, 163 P 975; Ham- 
mond-Chandler Lumber Co. v. Wis- 


consin Industrial Commn., 163 Wis. 
596, 158 NW 292. 
[a] “Properly speaking, a sum- 


mons is only a process when issued 
from the office of a court of justice 
requiring the person to whom it is 
addressed to attend the court for the 
purpose therein stated. Under our 
code, the summons is the process 
used to commence a civil action, but 
technically such a summons is not 
‘process,’ but is more in the nature 
of a mere notice informing the de- 
fendant that an action has been com- 
menced against him, and that he is 
required to answer the complaint 
therein within a_ specified time,” 
W mney v. Blackburn, 17 Or. 564, 571, 
21 P 874, 11 AmSR 857. 

35. See infra § 30. 

36. Kan.—State v. International 
Harvester Co., 79 Kan. 371, 99 P 603. 

Minn.—Schilling v. Odlebak, 177 
Minn. 90, 224 NW 694; Sherman v. 
Gundlach, 37 Minn. 118, 33 NW 549; 
Hinkley v. St. Anthony Falls Water 
Power Co., 9 Minn. 55. Contra Flan- 
ery v. Kusha, 148 Minn. 308,173 NW 
652,.6 ALR 838; Piano Mfg. Co. v. 
Kaufert, 86 Minn. 13 89 NW 1124; 
Whitewater First Nat. Bank vy. Esten- 
son, 68 Minn. 28, 70 NW 775; Hanna 
v. Russell, 12 Minn. 80. 

N. J.—Fr anklyn y. Taylor Hydrau- 
lic Air Compressing Co. 68 N. J. L. 
118, 52 A 714, 

N. Y.—Ackermann v. Berriman, 61 
Mise. 165, 114 NYS 987. 


—y 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


justice’s court’? and a summons in garnishment.** 
[§ 3] b. Notice.*® Generally speaking notice may 
constitute process ;*° but there is some conflict of au- 
thority as to the status of particular kinds of no- 
tice,*? and much depends on the character and pur- 
pose of the notice in question.4? Except in some ju- 
risdictions,** a notice may properly be designated as 


a process where it is given by authority of law for. 


the purpose of acquiring jurisdiction of defendant*4 
or of bringing him into court to answer.*® On the 
other hand, “process” has been held not. to include: 
A notice given as a condition precedent to a right of 
action ;*° a notice to take depositions;** a notice to 
a garnishee;*® a notice to a warrantor requesting 
him to defend;*#® notice in condemnation®® or parti- 
tion®! proceedings; or notice of an appeal.®? 

Notice of sale or application therefor. In some 
eases it has been held that the word “process” in- 
eludes a guardian’s notice of application to sell his 
ward’s land;*? but in other eases it has been assert- 
ed that notices in proceedings by executors, admin- 
istrators, and guardians to sell real estate are not 
process.°* Likewise in some jurisdictions notice of a 
tax sale is deemed to be in the nature of process;°> 
but in other jurisdictions notices relating to the sale 


PROCESS 
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and conveyance of land for taxes are declared not to 
be process.°® 

[§ 4] c. Warrant.®? The term “process” includes 
a warrant,’* such as a warrant for arrest®? or a 
search warrant,°° but not a warrant to collect tax- 
es,°? or a warrant of commitment by which ecrim- 
inals are transported from the court to the’ place 
of commitment.®2 

[§ 5] d. Pleadings. Papers held not to be em- 
braced within the meaning of the term “process” in- 
clude a petition,®* complaint,*4 information,®® in- 
dictment,°® and a copy of an indictment.®? While a 
a declaration in actions commenced without writ, by 
filing and service of a declaration, is in the nature 
of process,®*® yet it is not process in a strict sense®® 
or for all purposes.’° : 

[§ 6] e. Rule, Order, or Decree. It has been stat- 
ed generally that process embraces a rule,‘ order,‘? 
or decree,‘*? and it has been specifically held that it 
embraces a rule or order to commit.’4 However, 
process does not necessarily embrace every order,’® 
and it has been specifically held that it does not in- | 
clude an order for the appearance of an absent de- 
fendant,*® an order for the holding of a local option 


S. D.—McLaughlin v. Wheeler, 2 S. 
D. 379, 50 NW 834. 

W. Va.—Wheeling Gas Co. v. 
Wheeling, 7 W. Va. 22. 

[a] Terms are used synonymously 
and interchangeably.—Horton Vv. 
Kansas City, ete., R. Co., 26 Mo. A. 
349; Ackermann v. Berriman, 61 Misc. 
165, 114 NYS -937. 

[b] Trade debtor’s summons is 
precess.—In re Dobson, 8 Ir. Ch. 391. 

Inclusion of “summons” in statu- 
tory definition of “process” see su- 
PUES whe 

87. Nellis v. Justices’ Ct., 20 Cal. 
A. 394, 129 P 472; Hyfield v. Sims, 
90 Ga. 808, 16 SE 990. 

38. 11]1.—Hannibal, ete., R. Co. v. 
Crane, 102 Tllz 249, 40 AmR 581. 

Md.—Bovd v. Chesapeake,  etc., 
Canal Co., 17 Md. 195, 79 AmD 646. 

Mich.—-German American Ins. Co. 
v. Judge Chinnewa Cir. Ct., 105 Mich. 
566, 68 NW 531. 

N. J.—Franklyn v. Taylor Hydrau- 
lic Air Compressing Co., 68 N. J. L. 
tise powAL VLA. 

Okl].—Emerson sv. 130 
Okl. 140, 265 P 1078. 

39. Cross references: 

“Notice” and “process” distinguished 

see Notice § 26. 

Process as including or excluding no- 
tice: 

In proceeding for establishment of 
conservancy district see Levees 
and Flood Control § 31 note 57 
[a]. 

Ore 
Foreclosure of chattel mortgage 

see Chattel Mortgages § 505. 
Motion see Motions § 40. 

40. Colquitt Nat. Bank v. Poiti- 
vint, 15 Ga. A. 329, 83 SH 198; In re 
Hayden, 101 N. J. Hq. 361, 139 A 328; 
Gondas v. Gondas, 99 N. J. Eq. 473, 
134 A 615; In re Martin, 86 N. J. Ha. 
265, 98 A 510; National F. Ins. Co. 
v. Chambers, 53 N. J. Eq. 468, 32 A 


Emerson, 


See infra text and notes 43-45, 


See infra text and notes 44-52. 
Scott v. Price Bros. Co., (lowa) 
217 NW 75; Nichols v. Burlington, 
ete., Plank Road Co., 4 Greene (Iowa) 
42. See Raher v. Raher, 150 Iowa 511, 
525, 129 NW 494, 35 LRANS 292, Ann 
Cas1912D 680 (“although the notice 
contemplated by our statutes for the 
commencement of an action is not 
technically process of a court... 
yet it serves the same purpose and 
derives whatever efficiency it has 
solely from the statutes’). Contra 
Tully v. Beaubien, 10 Iowa 187. 


44. State v. International Harves- 
ter Co., 79 Kan. 371, 99 P 603; Wilson 
v. St. Louis, etc., R. Co., 108 Mo. 588, 
18 SW 286, 32 AmSR 624. 

45. Emerson v. Emerson, 130 Okl. 
140, 265 P 1078; Royal Exch. Assur. 
v. Bennettsville, ete, R. Co., 95 S. 
€.. 375, 79 SH 104: 

46. Healey v. Geo. F. Blake Mfg. 
Co., 180 Mass. 270, 62 NE 270. 

47. Atchison, etc., R. Co. v. Sage, 
a9 nkan. bed Lola 140) 

48. Wile v. Cohn, 63 Fed. 759 [aff 
WOM ed tos. dae Aero ls 

49. Harmon v. Nofire, 131 Okl. 1, 
P 650. 

50. State v. Chelan County Super. 
Ct., 142 Wash. 270, 253 P 115. 

51. Brown v. Gaskill, 74 N. J. Eq. 
620, 70 A 665. 

52. Casey v. Hogue, 204 Iowa 3, 
214 NW 729; Horton v. Kansas City, 
etc., R. Co., 26 Mo. A. 349; Gooler v. 
Hidsness, 18 N. D. 338, 121 NW 83; 
In re Burnt River Water Rights, 116 
Or. 525, 241 PP’ 988. 

53. Nichols v. Mitchell, 70 Ill. 258. 

54. McKenna v. Cooper, 79 Kan. 
847, 101 P 662. 

55. Schwed v. Hartwitz, 23 Colo. 
187, 47 P 295, 58 AmSR 221. 

56. McKenna v. Cooper, 79 Kan. 
847, 101 P 662. 

57. In criminal cases see Criminal 
Law §§ 514-555, 605-626, 667-671, 710, 
3119-3134. 

58. Ga.—Savage v. Oliver, 110 Ga. 
636, 36 SE 54; Colquitt Nat. Bank v. 
Poitivint, 15 Ga. A. 329, 83 SE 198. 

Towa.—Gollobitsch v. Rainbow, 84 
Iowa 567, 51 NW 48. 

Kan.—State v. Wagoner, 123 Kan. 
586, 256 P 959; State v. International 
Harvester Co., 79 Kan. 371, 99 P 603. 

N. J.—Gondas vy. Gondas, 99 N. J. 
Eq. 473, 134 A 615; In re Martin, 86 
N. J. Eq. 265, 98 A 510. 

N. Y.—Ackermann vy. Berriman, 61 
Mise. 165, 114 NYS 937; Peo. v. Nev- 
ins, 1 Hill 154. 

N. C.—Duffy v. Averitt, 27 N. C. 455. 

Tex.—Belo vy. Smith, 91 Tex. 221, 
42 SW 850. 

59. Gorr v. Port Jervis, 57 App. 
Div. 122, 68 NYS 15; Philadelphia v. 
Campbell, 11 Phila. (Pa.) 163. 

60. Dunn v. State, (Okl. Cr.) 267 
P 279; McAdoo v. State, (Okl. Cr.) 
253 P 307; State v. Noah, 150 Wash. 
SUT MPAA 2A rp 

“Search warrant” see Searches and 
Seizures [35 Cyc 1265]. 

61. Haley v. Elliott, 16 Colo. 159, 
26 P 559; Tweed v. Metcalf, 4 Mich. 
578; Sprague v. Birchard, 1 Wis. 457, 
60 AmD 393. 


62. U.S. v. Tanner, 147 U. S. 661, 
13 SCt 436, 37 L. ed. 321. 

63. Sowell v. Sowell, 40 Ala. 243; 
Neal-Millard Co. v. Owens, 115 Ga. 
959, 42 SE 266; Emerson v. Emerson, 
130 Okl. 140, 265 P 1078. 

[a] Petition in bankruptcy is not 
process.—Ex p. Hills, 3 De G & J. 
476 note, 60 EngCh 370, 44 Reprint ~ 
1353; Ex p. Trelerne, 2 De G. FE. & 
J. 656, 63 EngCh 511, 45 Reprint 775; 
Ex p. Walker, 6 De G. M. & G. 752, 
55 EngCh 584, 43 Reprint 1425. 


64. Royal Exch. Assur. v. Ben- 
nettsville, etc., R. Co., 95 S. C. 375, 79 
SE 104. 

65. Davenport v. Bird, 34 Iowa 


524;. Caples v. State, 3 Okl. Cr. 72, 104 
P 493, 26 LRANS 1033; State v. Car- 
lisle, 30 S. D. 475, 189 NW 127 [writ 
of error dism 238 U. S. 609 mem, 35 
SCt 663 mem, 59 L. ed. 1487 mem]. 

66. State v. Vandegrift, (Del.) 132 
A 858. 

67. Fitzpatrick v. New Orleans, 27 
La. Ann. 457; Ivey v. State, (Miss.) 
119 S 507. 

68. Menominee Vv. Menominee 
County Cir. Judge, 81 Mich. 577, 46 
NW 23; Ellis v. Fletcher, 40 Mich. 
321; Begole v. Stimson, 39 Mich. 288; 
Thayer v. Lewis, 4 Den. (N. Y.) 269; 
Roth v. Way, 2 Hill (N. Y.) 385. 

Inclusion of “declaration” in stat- 
utory definition of “process” see su- 
pra § 1 

4 Den. (N. 


69. Thayer v. Lewis, 


Y.) 269; Corlies v. Holmes, 20 Wend. 
ENEEY Oh 6815 
{a] Declaration in ejectment is 


not process.—Knapp v. Pults, 3 How 
Pre Ns oY,.)% 5S: 

70. See cases supra note 69. 

71. Colquitt Nat. Bank v. Poitivint, 
15 Ga. A, 329, 883 SH 198; National F. 
Ins. Co. v. Chambers, 53 N. J. Eq. 468, 
32 A 663. 

72. Colquitt Nat. Bank v. Poiti- 
vint, 15 Ga. A. 329, 83 SE 198;, State 
v. Wagoner, 123 Kan. 586, 256 P 959; 
In re Hayden, 101 N. J. Eq. 361, 139 
A 828; Gondas v. Gondas, 99 N. J. 
Eq. 473, 1384 A 615; National F. Ins. 
Co. v. Chambers, 53 N, J. Eq. 468, 32 
A 663. 

Inclusion of “order” in statutory 
definition of “process” see supra § 1. 

73. Colquitt Nat. Bank vy. Poiti- 
vint, 15 Ga. A. 329, 83 SE 198; Na- 
tional F., Ins. Co. v. Chambers, 53 N. 
J. Eq. 468, 32 A 663. 

74. Peo. v. Nevins, 1 Hill (N. Y.) 
154; Anderson v. Vanstone, 16 Ont. 
Prv243;3 

75. See Motions and Orders § 6. 

76. See Federal Courts § 135. 
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election,‘* or a decree enjoining a nuisance;’® and 
there is conflict of authority as to other matters:’® 
It has been both affirmed®® and denied*! that an or- 
der or decree of sale is process. Also, some courts 
hold that a rule or order to show cause is process,®? 
but other courts take a position to the contrary.** 
An order directed to the sheriff and indorsed by 
plaintiff upon an affidavit is not strictly within the 
definition of the term “process.”84 

[§ 7] f. Execution. “Process” includes an “exe- 
cution,’>> at least in a broad sense;8*® but a par- 
ticular statute may be so worded as clearly to indi- 
cate a legislative purpose to draw a distinction be- 
tween the two words*? and to use the former in a 
narrow and restricted sense which does not include 
the latter.5§ 

[§ 8] g. Other Matters. Process has been held to 
include the proceedings in claim and delivery which 
authorize a sheriff to take property;®® a scire fa- 
cias®® upon a mortgage®! or ad audiendum errores ;°” 
a subpena;°®? a tax book authenticated by the seal 
of the court under which a tax collector is author- 
ized by statute to seize and sell property to enforce 
a collection of taxes;9* and a writ or order of at- 
tachment.9® Also, a proceeding for the enforcement 
of a mechanic’s lien is in effect a process.°® Process 
has been held not to include an affidavit;°? the cap- 
tion of the docket of a justice of the peace®® or the 
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record entries of a ease before him;% a certificate 
stating the finding and action of a judicial officer ;* 
a commission to examine witnesses;? a memorial to 
a court;® a motion by the attorney-general;* a 
precept under which a sale of land for nonpayment 
of taxes is made;*> a proclamation calling an elec- 
tion;® and a writ of inquiry.’ 

Citation’ is process,? except in some jurisdic- 
tions.+° 

Bond, undertaking, or recognizance. Process in- 
eludes a bond or recognizance taken in a criminal 
case,!? but not’ a bond in replevin!? or an appeal 
bond, undertaking, or recognizance.*® 

Drawing and list of jurors. It has been held that 
“process” includes the drawing of a grand jury** 
and a list of grand and petit jurors who have been 
selected,*® but it has also been held not to include 
a list of a special venire.?® 

Record or registry of judgment has been held to 
be within a broad sense of the term “process” as used 
in some statutes,1* but not to be within the term as 
used in other statutes.1§ 

Cost or fee bill. Some courts hold that the term 
“process” includes a fee bill,?® but other courts hold 
a cost bill cannot be regarded as process.”° 

[§ 9] B. Civil Process. The term “civil process,” 
as elsewhere defined,?1 includes a writ of scire facias 
upon a mortgage,?? a writ of garnishment,?* and a 


77. Gilbert v. 
596, 25 SW 632. 
78. Peo. v. Yarowsky, 

169, 210 NW 246. 

4 79. See infra text and notes 80— 
3. 
80. Brandt v. Meade, 17 Ariz. 34, 

148 P 297; National Black River Bank 

v. Wall, 3 Nebr. (Unoff.) 316, 91 NW 

525; Weinstein v. Herman, 81 N. J. 

Eq. "236, 86 A 974. 

Order of sale: 

As “legal process” see infra § 11. 

In foreclosure proceeding, as “proc- 
ess”? see Mortgages § 1799. 

81. Parks v. Bryant, 132 Ala. 224, 
31 S 593. 

82. Kennard v. Louisiana, 92 U. 8S. 
480, 28 L. ed. 478; State v. Cook, 
(Mont.) 276 P 958. See Morehouse v. 
Pacific Hardware, etc., Co., 177 Fed. 
337, 100 CCA 647 (is in the nature of 


32 Tex. Cr. 
236 Mich. 


State, 


process). 

Sc.) Laylor>)v. ~ Henry, | 29 5Bick. 
(Mass.) 397. 

84. State v. District Ct., 33 Mont. 


359, 83 P 641. 

85. U. S.—U. S. v. Noah, 27 F. 
Cas. No. 15,894, 1 Paine 368. 

Ariz.—Gila Land, etc., Co. v. Eads, 
23 Ariz. 282, 203 P 549. 

Ga. — Savage v. Oliver, 110 Ga. 6386 
36 SE 5 

Ky. a eee v. Elkins, 90 Ky. 163, 
13 SW 448, 11 KyL 967, 8 LRA 552: 
Gowady v. Sanders, 88 Ky. 346, 11 SW 


82,10 KyL 912. 
Mass.—Lewis v. Morton, 159 Mass 
$224 34 NE 544. 

J.—Weinstein v. Herman, 81 N. 
dle Bsa. 236, 86 A 974; National ’F. Ins. 
Con va Chambers, 53 N. J. Eq. 468, 32 
A 663. 

Pa.—Breitenbach y. Bush, 44 Pa. 
313, 88 AmD 442. 

Tenn.—Harman v. Childress, 3 
Yerg. 327. 

Eng.—Fluester v. McClelland, 8 C. 
an S. 357, 98 ECL 357, 141 Reprint 
al 3 

[a] All steps taken in an execu- 
tion with seizure and sale are, in the 
natural meaning of the word, compre- 
hended in the term “process.” Re 
Delahoyd, 11 Ir. Ch. 

{[b] Attachment execution is proc- 
ess.—Kennedy v. Agricultural Ins. 
Go., 165 Pa. 179, 30 A 724. 

{e] Fieri facias is included in the 


general word “process.” Epperson 
v. Graves, 3 Kyl 927, 11 Ky. Op. 423. 

“Execution” see Executions § 1. 

86. Colquitt Nat. Bank v. Poiti- 
vint, 15 Ga. A. 329, 83 SE 198. 

87. Colquitt Nat. Bank v. Poiti- 
vint, supra. 

88. Colquitt Nat. Bank v. Poiti- 
vint, supra. 

89. In re Baker, 32 Cal. A. 320, 162 
P 922. See Laughlin v. Thompson, 76 
Cal, 28%, 290) 18 P3305 (inecase of 
‘claim and delivery,’ the affidavit, 
order indorsed thereon, and under- 
taking, all go into the hands of the 
officer, and constitute the process”). 

90. See Scire Facias [35 Cyc 1152]. 

91. See Mortgages §§ 15138, 1596. 
aoe Weiskoph vy. Dibble, 18 Fla. 
are) U. S.—In re Simon, 297 Fed. 

Ga.—Savage v. Oliver, 110 Ga. 636, 
86 SE 54; Colquitt Nat. Bank v. Poi- 
tivint, 15 Ga. A. 329, 88 SE 198. 

lowa.—Gollobitsch vy. Rainbow, 84 
Iowa 567, 51 NW 48. 

Kan.—State v. International Har- 


vester Co., 79 Kan. 371, 99 P 6038. 
N. J.—Gondas v. Gondas, 99 N. J. 
Eq. 473, 134 A 615; In re Martin, 86 
N. Ca Ea. 265, 98 A 510. 
Y.—Lowther v. Lowther, 115 
es Div. 307, 100 NYS 965; Yorks v. 
Peck, 31 Barb. 350. 


; Subpeena: 
Defined see [87 Cyc 359]. 
Inclusion in statutory definition of 
“process” see supra § 1 
To: 
Compel atlendance of witness see 
Depositions § 196; Witnesses 
[40 Cye 2168]. 

Subject defendant to jurisdiction of 
court of equity see Equity § 8638. 

94 Missouri v. Spiva, 42 Fed. 435. 

95. Brown v. Beckwith, 58 W. Va. 
140, 51 SE 977, 112 AmSR 955, 1 LRA 
NS 778; Carey v. German American 
Ins. Co., 84 Wis. 80, 54 NW 18, 36 Am 
tien 20 LRA 267. See Attachment 

96. J. E. Moss Iron Works v. Jack- 
son County Ct., 89 W. Va. 367, 109 SE 
343, 26 ALR 319. 

97. Dorman y. Bayley, 10 Minn. 
383; Emerson vy. Emerson, 130 Okl. 
140, 265 P 1078. 

98. May v. State, (Del.) 132 A 861. 


99. May v. State, supra. 

1. Anderson v. Dewey, 91 Conn. 
510, 110 A 99 (certificate of justice 
of peace reciting not only the admin- 
istration of a poor debtor’s oath, but 
also an inquiry into, and determina- 
tion of, the existence of all the stat- 
utory conditions to such administra- 
tion). 

2. .Dunean’ v. Hill, 19. Nec) 290: 

3. Ex p. Davis, 41 Me. 38. 

4 Fitzpatrick v. New Orleans, 27 
La. Ann. 457. 

5. Scarritt v. Chapman, 11 Ill. 443; 
Curry v. Hinman, 11 Ill. 420. 

6 Stearns v. State, 23 Okl. 462, 
100 P 909. 
ogh! Cook vy. Tuttle, 2 Wend. (N. Y.) 


8. Citation: 
Application thereto, of constitution- 


al provision regulating style of 
process see infra § 30. 

Defined see 11 C. J. p 770. 
9. Sheldon v. Sheldon, 100 N. J. 


HKq. 24, 184 A 904; Gondas y. Gondas, 
SOUN, Jag. 473.0084 ApGue 

10. Herndon vy. Wakefield-Moore 
Realty Co., 143 La. 724, 79 S 318. 

11. U. S. v. Murphy, 82 Fed. 893; 
Taylor v. U..S., 45 Fed. 531 [rev on 
other grounds 147 U. S. 695, 18 SCt 
ATO, Si lye COt sable 

[a] Bail bond is process.—In re 


Rae 2T BD. (2d) 362% 

12. Simpson v. Wilcox, 18 R. I. 40, 
25 A 391. 

13. Smith v. Waters, 25 Ind. 397; 
Dorman v. Bayley, 10 Minn. 383; Re 
Burnt River Water Rights, 116 Or. 
525, 241 P 988. 

14. Powell v. State, 99 Tex. Cr: 


276, 269 SW 448. 
15. Williams v. Hempstead Coun- 


ty, 39 Ark. 176. 
16. Ivey v. State, (Miss.) 119 S 
(Tex. 


507. 
17. Clements v. Texas Co., 
Civ. A.) 273 SW 993 (early statute). 
18s. Fluester v. McClelland, 8.C. 
TN S. 357, 98 ECL 357, 141 Reprint 
19. Reddick v. Cloud, 7 Ill. 670.. 
20. Radovich v. Western Union 
Tel. Co., 36 Nev. 341, 1385 P 920, id 


P 704. 
21. “See lh Co Sop tos. 
22. Coxe v. Martin, 44 Pa. 322. 


23. Webster v. Bennett, 247 Mich. 
616, 226 NW 684. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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writ of assistance on a fieri facias for costs.24 As 
used in some statutes,?° and at least for the limited 
purpose of bringing the cause before another court,?® 

“process in civil actions” includes an appeal from a 
probate court.?7 

[§ 10] C. Compulsory Process.?® “Compulsory 
process” is such coercive means as the courts, by vir- 
tue of their inherent powers or sanction of the law, 
are permitted to employ.?° 

[§ 11] D. Legal or Lawful Process; Process of 
Law.°° “Legal process” has been variously defined 
as process fair on its face*! and in fact valid;?2 
a process issued in virtue of, and pursuant to, law 338 
and process which is not defective and has issued in 
the ordinary course of justice from a court or mag- 
istrate having jurisdiction of the subject matter. v4 
While the term may mean all the proceedings in an 
action,®® it is not always used in this sense,?° but 
rather in the sense of a “writ.”87 The term has been 
held to include an order appointing a receiver?® or 
directing a sale of real property,*® and the statutory 
process of supplemental proceedings.*® It has been 
held not to include foreclosure by advertisement#! 
or a distress warrant.*? 

“Lawful process in any action or proceeding” 
manifestly refers to process emanating from a court, 
or by the authority of a court,*? and cannot be un- 
derstood to refer to such acts or notices in pais be- 
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court, but simply serve to create a right of action.4# 

‘Process of law’ -in a broad sense means law in 
its regular course of administration through courts 
of justiece.t® 

“Ordinary process of law,” as used in some stat- 
utes, does not mean ordinary personal judgment and 
execution,*¢ but rather such process as is adapted 
to enforce a lien or specific charge upon property 
specially assessed.47 

“Under process of law” does not describe an en- 
try upon mortgaged premises by the mortgagee upon 
voluntary surrender.‘’ 

[§ 12] E. Original, Mesne, and Final Process.*® 
In some instances process has been divided into, and 
designated as, “original,” “mesne,”’ and “final.’’>°® 
Strictly speaking, “original process” is the process 
which originates a cause,®! as distinguished from 
process which prolongs an action already begun®? or 
which is appellate in its nature;°? “mesne process” 
is intervening®* or intermediate®® process, and em- 
braces all writs and orders of court necessary for the 
carrying on of the suit after its institution by orig- 
inal process and up to, but not including, final proc- 
ess;°® and “final process” comprehends those writs 
which are necessary to secure to the successful party 
the benefit of the suit.°7 In a number of jurisdic- 
tions, however, process has come to be indicated by 
only two terms, ‘“mesne” and “final,”®’ and “mesne 


tween private parties as derive no authority from a | process” is employed as embracing all writs preced- 
24. Clark v. Martin,,3 Grant (Pa.) 46. Neenan v. Smith, 50 Mo. 525 [b] Formerly the term ‘‘meant any 
93. he pore St. Louis v. Clemens, 36 Mo.| intermediate process which issued, 
25. See statutory provisions. 467]. pending the suit, upon some bare 
26. Campbell’s App., 76 Conn. 284, 47. Neenan vy. Smith, 50 Mo, 525] interlocutory matter. Pla 

56 A 554. [overr St. Louis vy. Clemens, 36 Mo.| Washburn, 163 Mass. 530, 531, 40 NE 
27. Campbell’s App., supra. 467]. 853. 
28. For witness see Witnesses [40 56. 


Cye 2156]. 

29. Greene v. Ballard, 174 Ky. 808, 
192 SW 841. 

30. “Due process of law” see Con- 
stitutional Law § 956. 

31. State v. Wagoner, 123 Kan. 
586, 256 P 959; State v. Knapf, 50 
Wash. 229, 231, ‘96 P 1076, 21 LRANS 


32. State v. 123 Kan, 
De PASS TS sys) 


Wagoner, 


33. Cooley v. Davis, 34 Iowa 128, 
130. 

34. Com. v. Brower, 7 Pa. Dist. 254, 
20 Pa. Co. 405. 

35. Perry vy. Lorillard F. Ins. Co., 
6 uanse. CNY.) 201. 

36. Perry v. Lorillard F. Ins. Co., 
supra. 

37. Perry v. Lorillard F. Ins, Co., 
supra. 

38. In re Bininger, 3 F. Cas. No 


1,420, 7 Blatchf. 262. 


39. Sauer v. Steinbauer, 14 Wis. 
0. 

40. Wolf v. McKinley, 65 Minn. 
156, 68 NW 2. 

41. Loy v. Home Ins. Co. 24 


Minn. 315, 31 AmR 346. 


42. U.S. v. Meyers, 27 F. Cas. No. 
15,847. 
[a] Distress for rent is not in- 


cluded in the expression “legal proc- 


ess.’ Ex p. Birmingham, etc., Gas 
bisht Coy aac. 1 dq. 615. ; 
43. Healey v. Geo. F. Blake Mfg. 


Co., 180 Mass. 270, 62 NE 270. 

{a] Lawful process comprehends: 
(1) Citation. Gondas y. Gondas, 99 N. 
J. Eq. 473, 134 A 615. (2) Subpoena. 
Gondas v. Gondas, supra. 

44. Healey v. Geo. F. Blake Mfg. 
Co., 180 Mass. 270, 62 NE 270. 

45. Ives v. South Buffalo R. Co., 
201 N. Y. 271, 94 NE 431, 34 LRANS 
162, AnnCas1912B 156. 

[a] As defined by Lord Coke, 
“process of law is twofold, viz. by 
the King’s writ, or by due proceeding 
and warrant either in deed or in law, 
without writ.’ 2 Coke Inst. pp 51, 52 
[quot Peo. v. Nevins, 1 Hill (N. Y.) 
154, 170; State v. Shaw, 13. Vt. 149; 
50 A 863, 869]. 


48. Riddle v. George, 58 N. H. 25. 
49. Cross references: 

Attachment as: 

Mesne or final process see Attach- 
ment § 5. 

Original or auxiliary process see 
Attachment § 4. 

Garnishment upon judgment as orig- 
inal or final process see Garnish- 
ment § 288. 

Mandamus as original, 
intermediate, 
Mandamus § 9 
50. White vy. Guthrie, 2: Pa. Co. 7; 

3 Blackstone Comm. p 279. 

51. Oglesby v. Attrill, 12 Fed. 227. 
[a] Term applies to: (1) ‘The first 

writ at the common law.” Reeves v. 

Ferguson; 31 N. J. L289, 291. (2) All 

writs for the commencement of an ac- 

tion. White v. Guthrie; 2 Pa. Co. 7. 

(3) A summons. Birmingham Dry- 

Goods Co. v. Bledsoe, 113 Ala. 418, 21 

S 403. (4) A citation. See Citation 11 

Cc. J. p 770. (5) A petition and cita- 

tion taken together. Hotchkiss’ App., 

(6 


preliminary, 
or final process see 


32 Conn. 353. A writ of scire 
See Mortgages § 1513. 
Term has been held not to ap- 
(1) A writ of habeas corpus. 
Holmes vy. Jennison, 14 Pet. (U. S.) 
540, 10 L. ed. 579, 618. (2) Process 
served by way of notice to plaintiff of 
a bill for new trial. Oglesby v. At- 
trill, 12 Fed. 227. (3) A subpcena or 
notice issued on the filing of a bill in 
equity to enjoin an action at law. 
Cortes Co. v. Thannhauser, 9 Fed. 226, 
228, 20 Blatehf. 59. 

“Original writ” see Original § 2 note 
5 


52. Oglesby v. Attrill, 12 Fed. 227. 

53. Holmes v. Jennison, 14 Pet. (U. 
S.) 540, 10 L. ed. 579. 

54. Pennington v. Lowenstein, 19 
F. Cas. No. 10,938; White v. Guthrie, 
2 Pa. Co. 7; Arnold v. Chapman, 13 R. 
I. 586. 

55. Arnold v. Chapman, supra, 

[a] Another definition is “process 
which is issued in a suit between the 
onle ine and final process.’ Bouvier 

D. [quot Moredock vy. Kirby, 118 
Fed. 180, 185]. 


facias. 
[b] 
ply to: 


Birmingham Dry- cee Co. v. 
Bledsoe, 113 Ala. 418, 21 S 40 

[a] Another definition is ee writ 
issued between the original writ and 
the execution.” Reeves v. Ferguson, 
31 N. J. L. 289, 291. 

[b] Term includes: (1) A writ of 
ne exeat. See Ne Pxeat § 3. (2) A 
subpcena for a witness. Birmingham 
Dry-Goods Co. v. Bledsae, 113 Ala. 418, 
21S 403; McLean v. Evans, 3 Ont. Pr. 
154. (3) Where a laborer’s lien was 
foreclosed, the execution issued there- 
under levied, and a counter-affidavit 
interposed and returned for trial, the 
process was mesne. Cosgrave v. 
Mitchell, 74 Ga. 824. 

[ec] Term does not include notice 
of appeal.—Horton v. Kansas City, 
éetc., R. Co., 26 Mo. A. 349. 

“Attachment on mesne process” see 
Attachment § 1. 

57. Birmingham Dry-Goods Co. vy. 
Bledsoe, 113 Ala. 418, 21 S 403. 

[a] Statute construed.—Where a 
statute provides that, if there shall 
be no master in chancery or commis- 
sioner to execute a decree, the same 
may be carried into effect by execu- 
tion or other final process, such proc- 
ess must be understood to be such as 
is the practice of the court of chan- 
cery to issue, which are, besides exe- 
cutions, writs of attachment and se- 
questration and writs of assistance. 
Armsby v. Peo., 20 Ill. 155 

[b] Motion relating to judgments. 
—A motion by a judgment debtor to 
allow a judgment against the judg- 
ment creditor to be created against 
the other judgment has been held a 
final process. Curlee v. Thomas, 74 
ING Oe Gus 

Final process as including: 
Execution see Executions § 1. 
Mittimus see Criminal Law § 3119. 
Warrant of distress see Landlord and 

Tenant § 1661. 

58. Utica City Bank vy. Buel, 9 Abb 
Pr (N. Y.) 385, 17 HowPr 498. 

[a] Objection that foreign attach- 
ment is neither ‘‘mesne nor final proc- 
ess” is untenable. Spruks v. Belden, 
29 Pa. Dist. 30. 
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ing execution or final process,5® including the proc- 
ess by which a suit is commenced,*® defendant is 
brought into court,®! or property is seized in ad- 
miralty proceedings in rem.®? 

AIS pee Returnable Process. The term “return- 
able process” is used to designate process upon 
which the officer receiving it is ound to certify his 
doings.® 

[§ 14] G. Summary Process. Process is “sum- 
mary” when it is immediate or instantaneous** and 
emanates and takes effect without intermediate ap- 
plications or delays.*® 

[§ 15] H. Void or Irregular Process. “Void proc- 
ess” is such as the court has no power to award,®® 
or has not acquired jurisdiction to issue in the par- 
ticular case,®* or which fails in some material re- 
spect to comply in form with the legal requisites 
of process,°* or which loses its vitality in conse- 
quence of noncompliance with a condition subse- 
quent, obedience to which is rendered essential ;®® 
and it is an absolute nullity from the beginning.’? 


II. 


PROCESS 


a ay 


[§§ 12-17 


“Trregular process” is such as a court has general 
jurisdiction to issue, but which is unauthorized in 
the particular case by reason of the existence or 
nonexistence of some fact or circumstance rendering 
it improper in such a ¢ase.74 While “irregular proc- 
ess” has been defined as meaning process which is 
absolutely null and void,7? it is said that usually the 
term has been applied to all processes not issued in 
strict conformity with the law,** whether the de- 
fects appear on the face of the process or by ref- 
erence to extrinsic facts,’* and whether such defects: 
render the process absolutely void or only void- 
able.7® 

[§ 16] I. Miscellaneous Terms. “Process of 
court” clearly includes a proceeding to set off one 
judgment against another.7® 

“Process issued on any final judgment” does not 
include an order of commitment, issued by an ex- 
amining magistrate, to hold a prisoner for trial. 

“Process requiring the arrest of any person” is 
process that commands restraint of the person.7® 


NECESSITY, ISSUANCE, REQUISITES, VALIDITY, AND CONSTRUCTION 


[By Stantey A. Hackerr | 


{§ 17] A. Necessity and Use in Judicial Proceed- 
ings’®—1., In General. Courts cannot function with- 
out the use of process.8° Unless waived by a gen- 
eral appearance®! or otherwise,®? and such waiver 
is permissible,** process is necessary** in order to 
acquire jurisdiction,®® proceed against a person 
named as a party defendant,*® call upon defendant 
to answer,®* warrant an adjudication by the court 


of the property rights of persons interested in the 
subject matter of the controversy,®® authorize an 
order in summary proceedings in personam against 
a third person not a party to the suit,®® and to ren- 
der a judgment valid®® and conelusive.®! Also, in 
some jurisdictions, the issuance of process is neces- 
sary in order to commence an action.®? The fore- 


59. Birmingham Dry-Goods Co. v.[{such‘as to result in failure to confer}110 NYS 974. 
Bledsoe, 113 Ala. 418, 21 S 403; Place] jurisdiction, the process is void.” Hl- S. C.—Klatte v. McKeand, 95 S. C. 
v. Washburn, 163 Mass. 530, 40 NE] well v. Olin, 99 Vt. 460, 462, 134 A] 219, 78 SE 712. 
853; State v. Ferguson, 31 N. J. L.| 592. Vt.—Perry v. Perry, 94 Vt. 487, 111 
289; Arnold v. Chapman, 13 R. I. 586. 69. Fischer v. Langbein, 103 N. Y.| A 632. 
60. Arnold v. Chapman, supra. 84, 8 NE 251 [quot Bergman v. Noble, {a] Where there are several suits, 
61. Hirshiser v. Tinsley, 9 Mo. A.| 45 Hun (N. Y.) 133, 136]. a Summons must issue in each case, 
339. 70. Elwell v. Olin, 99 Vt. 460, 134] even though the suits are on like in- 
[a] Arrest under mesne process.— struments and are brought by the 


crs In speaking of arrest upon mesne 
process the court, in one case, said: 


ees Roy v. Phelps, 83 Vt. 174, 75 A 


Void process as not amendable see 


same plaintiff against the same de- 
fendant; one summons is good scr 


“The object of mesne process is essen- 
tially different from that of final proc- 
ess or execution; one is to compel the 
appearance of the party in court; the 
other to satisfy the demand of the 
plaintiff. In one the command is to 
take the body ‘and him safely keep so 
that you have him to appear’ on the 
return day of the writ; in the other it 
is to take the body of the debtor, and 
him commit to the keeper of the jail, 
ete., and the keeper is commanded to 
him safely keep until he pays, etc.” 
Aldrich v. Weeks, 62 Vt. 89, 90, 19 A 
115. (2) “Arrest under mesne civil 
process” defined see Arrest § 81. 


62. The City of Philadelphia, 263 
Fed. 234. 
63. Utica City Bank v. Buell, 9 


AbbPr (N. Y.) 385, 17 HowPr 498. 

64 Gaines v. Travis, 9 F. Cas, No. 
5,180, Abb. Adm. 422. 

65. Gaines v. Travis, supra. 

66. Bryan v. Congdon, 86 Fed. 221, 
223, 29 CCA 670 [quot Jochem v. 
Cooley, 176 Fed. 719, 722, 100 CCA 
155]; Fischer v. Langbein, 103 N. Y. 
84, 8 NE 251 [quot Bergman y. Noble, 
45 Hun (N:'Y.) 133, 1386]. 

67. Bryan v. Congdon, 86 Fed. 221, 
223, 29 CCA 670 [quot Jochem v. 
Cooley, 176 Fed. 719, 722, 100 CCA 
155]; Fischer v. Langbein, 103 N. Y. 
84, 8 NE 251 [quot Bergman v. Noble, 
45 Hun (N. Y.) 133, 136]. 

68. Bryan v. Congdon, 86 Fed. 221, 
233, 29 CCA 670 [quot Jochem v. 
Cooley, 176 Fed. 719, 722, 100 CCA 
155]; Fischer v. Langbein, 103 N. Y. 
84, 8 NE 251 [quot Bergman v. Noble, 
45 Hun (N. Y.) 133, '136]. 

{a] Failure to confer jurisdiction, 
— ‘Where the defect in the process is 


infra § 343. 

71. Bryan v. Congdon, 86 Fed. 221, 
29 CCA 670 [quot Jochem v. Cooley, 
176 Fed. 719, 722, 100 CCA 155]; Fisch- 
er v. Langbein, 103 N. Y. 84, 8 NE 251 
[quot Bergman v. Noble, 45 Hun (N. 
Yael soe Olle 

M25 OOO stv  saPuer sea. ainds wepes 
Paine v. Ely, N. Chipm. (Vt.) 14. 

“Erroneous process” distinguished 
see Erroneous 21 C. J. p 822 note 88 


[a]. 
73. Doe v. Harter, 2 Ind. 252. 
74. Doe v. Harter, supra. 
75. Doe vy. Harter, supra. 
76. Atkinson vy. Pittman, 47 Ark. 


464, 2 SW 114. 

77. Inre Snyder, 17 Kan, 542, 552; 
Ex p. Crowell, (Okl. Cr.) 264 P 642; 
Ex p. Johnson, 1 Okl. Cr. 414, 98 P 461. 

78 Webster v. Bennett, 247 Mich. 
616, 226 NW 684. 

[a] Term does not include writ of 
garnishment.—Webster v. Bennett, 
247 Mich. 616, 226 NW 684. 

79. Necessity in equity see Equity 
§§ 358-361. 

80. In re Gannon, 27 F. (2d) 362. 


81. See Appearances § 43. 

82. See infra text and notes 97-99. 
83. See infra text and note 97. 

84. I1]l.—-Flexner v. Farson, 268 Ill. 


435, 109 NE 327, AnnCas1916D 810. 
Ky. ——Bayne v. Stratton, 131 Ky. 494, 
115 SW 728; Woolly v. Combs, 9 Ky. 
Op. 405. 
$6 phan oae v. Bryant, 108 Me, 253, 
Mo.—Van Natta v. Harroun Real 
Est. Co., 221 Mo. 373, 120 SW 7388. 
N. J.—In re Hayden, 101 N. J. Eq. 
S61, oe A 328. 
N. Y.—Chief Pub. Co. v. Schneider, 


only one case and not for the othe 
Williamson v. Wardlaw, 40 Ga. 702. 

85. See Courts § 96. 

86. Higgins v. California Prune, 
etc., Growers, 282 Fed. 550 [rev on 
other grounds 3 F. (2d) 896]; Tuck- 
S v. Hatough, 186 N. C. 505, 120 SE 

87. Brown v. Tomberlin, 137 Ga. 
596, 73 SE 947. 

88. In re Utah Constr. Co.’s Water 
Right, 30 F. (2d) 436, 440. 

“All parties interested in the sub- 
ject-matter of the controversy affect- 
ing their property rights are entitled 
to some kind of process served upon 


them before a court would be 
warranted in adjudicating such 
rights.” In re Utah Constr. Co.’s Wa- 


ter Right, supra. 

89. Howden v. Standard Shipbuild- 
ing Corp., 17 -F. (2d) 530. 

Necessity of notice or summons in 
summary proceedings generally see 
Summary Proceedings [37 Cye 530]. 

90. See Judgments § 42; Justices 
of the Peace § 284. 

Process as essential to validity of 
confession of judgment see Judg- 
ments §§ 276, 277. 

91. See Judgments § 1411, 

hack of process as ground of col- 
lateral attack upon judgment see 
Judgments § 836, 

92. Ky.—Casey v. Newport Rolling 
Mill Co., 156 Ky. 623, 161 SW 528. 

Mo.—State Vv. Myers, 126 Mo. A. 544, 
104 SW 1146; Orchard v. National 
Bee Bank, 121 Mo. ‘A, 338, 98 SW 


N. C.—Peters Grocery Co. ‘ eee 
Bag Co., 142 N. C. 174, 55 SE 9 
Oh.— Smith Ve Baltimore, eta R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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going rules®? are applicable, even though defendant 


has knowledge of the suit.°4 


Waiver.°> If expressly required by statute as 
commencement of a suit, the issuance of process can- 
not be waived,°* but otherwise a defendant who is 
sui Juris may waive issuance of process,®* and where 
he does so the necessity of process is dispensed 
with®S and the case stands in court as if process 
had issued.°® Defendant’s peur to defend is not im- 
paired by such a waiver. 

Object, purpose, or office of a summons or other 
process is to give the court jurisdiction of the per- 
son of defendant;? bring him into court to answer 
the complaint or petition;? afford him an oppor- 
tunity to be heard on the claim made against him;4 
and to notify him that he is sued,® that plaintiff 
claims to have a cause of action,® and seeks a judg- 
ment,’ against him, and that he is required to ap- 
pear and answer® at a certain time and place.® Also, 
in some jurisdictions, one of the objects of process 
is to inform defendant of the nature of the ac- 
tion.1° Process is for the sole benefit. of defend- 
ant;!! it is not required for the protection of plain- 
tiff.1? 

Originating summons. Some rules of court au- 
thorize an application by originating summons for 
the determination of any question of construction 
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arising under a deed, will, or other written instru- 
ment, and for a declaration of the rights of the 
persons interested;'* the determination of a ques- 
tion arising in the administration of an estate;!* 
the removal of a trustee;!® the foreclosure of a 
mortgage;'® and to compel a judgment debtor or 
other interested person to show cause why property 
sold with the intent to delay, hinder, or defraud 
creditors should not be sold to realize the amount 
to be levied under an execution.17 

Effect. Where defendant has been duly brought 
into court by summons or other process, he i is, in le- 
gal contemplation, in court until the action is dis- 
posed of!® or he is otherwise discharged according 
to law; and, generally speaking, he is in court. for 
all purposes connected with the action2° and is re- 
quired to take notice of all subsequent steps and 
proceedings ;”1 but, as hereinafter shown, in some 
instances, and at least in some jurisdictions, new 
process is necessary where an amended or ¢ross 
pleading is filed.?? 

[§ 18] 2. To Make, Substitute, or Strike Out 
Party.?? It has been both affirmed?* and denied2® 
that, in the absence of a voluntary appearance, 
process is necessary to make a person a party de- 
fendant. New or additional process is not necessary 
upon the striking out of a party;?® and it may not 


Co., 7 OhS&CP 542, 7 OhNP 145. kaloosa, 38 Ala. 514. litigation. Lewis v. Green, [1905] 2 
Pa.—Spang v. Adams Express Co., 1. Ochus v. Sheldon, 12 Fla. 138. Ch. 340. 

75 Pa. Super. 107. 2. Pearce v. Thackeray, 13 Fla. [b] Declarations with reference to 
S. D.—Ramsdell v. Duxberry, 14 S.] 574; T. A. Howard Lumber Co. v.| future rights (1) may, but, in the ex- 

D,. 222, 85 NW 221. Hopson, 136 Miss. 237, 101 S 3638:] ercise of the discretion of the court, 


Ww. Va. —Moore v. Holt, 55 W. Va. 
507, 47 SE 251. 

[a] Request for issuance distin- 
guished.—‘There is a wide difference 
between directing a summons to be 
issued and actually causing it to be 
issued. . . . The statute and code 
make it clear that an action is com- 
menced by the issuance of the sum- 
mons, and not by a request to have the 
summons issued.’ Casey v. Newport 
Rolling Mill Co., 156 Ky. 623, 627, 628, 
161 SW 528. 

What constitutes commencement of 
action generally see Actions §§ 383, 
401-414. 

93. See supra text and notes 84-92. 

94. McCoy v. Watson, (Miss.) 122 
S 368, 370 [den suggestion of error 
1218 116]; Burns v. Burns, 133 Miss. 
485, 97 S 814; Interior Warehouse 
Co. v. Hays, 914 "Wash. 507, 158 P 99. 

“Tt is now so thoroughly well set- 
tled as to make it too late to urge 
that knowledge by a defendant of a 
suit, however definite and full, or 
however obtained, or whatever may 
have been the defendant’s action un- 
der that, knowledge, is of any avail 
or advances the case a step, unless 
there has been a legal summons or a 
legal appearance.” McCoy v. Watson, 
(Miss.) 122 S 368, 370. 

Informal knowledge of suit as in- 
sufficient to support judgment see 
Judgments § 43. 

95. Waiver of defects in process 
see infra §§ 336, 

96. Ramsdell v. Duxberry, LATS: 
222, 85 NW 221. 

97. Carter v. Penn, 79 Ga. 747, 4 
a 896; Brady v. Hardeman, 17 Ga. 


“tal re) 

filing of petition. 

Tex. 368. 
Cross references: 

Lack of power to waive service upon 
infant see Infants § 325. 

Stipulation waiving process as gen- 
eral appearance see Appearances § 
36. 

Warrant or power of attorney as 
Bee ot process see Judgments § 
87 


Waiver may be dated before 
Battle v. Eddy, 31 


98. Washington v. Barnes, 41 Ga. 
Oe ae v. Grissom, 132 Okl. 210, 
70 


ean Piuekalooed Wharf Co. v. Tus- 


State v. Bates, (Mo. A.) 286 SW 420: 

moe S v. Sanders, 118 S. C. 498, 110 SE 
3. Mansur v. Pacific Mut. L. Ins. 

Co., 136 Mo. A. 726, 118 SW 1198. 

[a] Only purpose of summons “is 
to bring the defendant into court.” 
Johnson v. Pheenix Bridge Co., 121 
NYS 699, 700. 

[b] Use of summons “‘is to bring a 
party into Court.’ Middleton v. Duffy, 


V8 ING Cl T2715. 

4 Pearce v. Thackeray, 13 Fla. 
574; Mosaic Templars of America v. 
Gaines, (Tex. Civ. A.) 265 SW 721. 

5. mith y. Ellendale Mill Co., 4 
Or. “0. 

[a] Pendency of proceeding.— 
“The purpose of the summons is to 
give the defendant notice of the pend- 
ency of the proceeding.” Harrington 
v. Placer County Super. Ct., 194 Cal. 
185, 194, 228 P15. 


6. Bradey v. Mueller, 22 S. D. 534, 
118 NW 1035. 
7. Stuyvesant v. Weil, 167 N. Y. 


421, 60 NE 738, 53 LRA 562. 

8 Bradey v. Mueller, 22 S. D. 534, 
118 NW 1035. 

9. Phillips v. Lemoyne, 4 Ark, 144; 
T. A. Howard Lumber Co. v. Hopson, 
136 Miss. 237, 101 S 363; Woodward 
First Nat. Bank vy. Proffitt, (Mo. A.) 
293 SW 524; Spokane Merchants As- 
soc. v. Accord, 99 Wash. 674, 179 P 
329, 6 ALR 835. 


10. Smith v. Ellendale Mill Co., 4 
On: 
Wecessity of summons stating na- 


ture of action see infra § 42. 

11. Mosaic Templars of America 
v. Gaines, (Tex. Civ. A.) 265 SW 721. 

12. Mosaic Templars of America v. 
Gaines, supra. 

13. See court rules; and Harrowby 
v. Leicester Corp.,. 85 EL. J.-Che 150; 
Mason v. Schuppisser, 81 L. T. Rep. 
N. S. 147. : 

[a] Originating summons is not 
proper mode of procedure, under such 
a rule of court, where: (1) No ques- 
tion of construction is involved. In re 
Amalgamated Soc. of Railway Serv- 
ants, [1910] 2 Ch. 547; Hunt v. Hunt, 
97 L. T. Rep. N. S. 822. (2) Questions 
both of fact and of construction of .a 
written instrument arise, and the de- 
cision of the questions of construction 
will not necessarily put an end to the 


ordinarily will not, be made on an ap- 
plication by originating summons (In 
re Staples, [1916] 1 Ch. 322), (2) es- 
pecially where not all the persons in- 
terested are ascertained or present 
(in re Staples, supra). 

14. See court rules. 

[a] Rule held not applicable.— 
Herrick v. Cooper, [1899] 1 Ir. 321. 

15. See court rules; and In re Dan- 
son, 48 Wkly. Rep. 73. 


c i See Mortgages § 1595 note 50 
a]. 

17. See court rules. 

18. In re St. Joseph, (Mo.) 263 SW 
97; Wagley v. Wagley, (Tex. Civ. A.) 


230 SW 493; Reynolds v. Alexandria 
pte toe Bus Line, 141 Va. 213, 126 Sli 


oe In re St. Joseph, (Mo.) 263 SW 


20. Lawson v. Rush, 80 Kan. 262, 
101 P 1009; Kimball v. Connor, 3 Kan. 
414; In re St. Joseph, (Mo.) 263 SW 
97; Rice v. Bontjes, 121 Okl. 292, 250 
P 89; Littlefield v. Brown, 68 Okl. 
144. 172 P 643. 

21. Tune v. Vaughan, 170 Ark. 971, 
281 SW 906; Lawson v. Rush, 80 Kan. 
262, 101 P1009; Kimball v. Connor, 3 
Kan. 414; In re St. Joseph, (Mo.) 263 
SW 97. 

Cross references: 

In condemnation proceedings see Emi- 

nent Domain § 348. 

Jurisdiction as continuing without 

further notice see Courts § 108. 
Lack of notice of subsequent step as 

not ground for vacation of judg- 

ment see Judgments § 493 

22. See infra §§ 19, 

23. Cross references: 

Notice to original parties of interven- 

tion see Parties § 216 
Process where new party is added see 

Parties § 264. 

24. Howden v. Standard Shipbuild- 
ing’ Corp. 17 'E) (2a), 530) V Burns ve 
Burns, 133 Miss. 485, 97 S 814 

[a] Rule applies to person named 
as party in pleading.—Howden v. 
Standard Shipbuilding Corp., 17 F. 
(2a) 530. 

In mortgage foreclosure suit see 
Mortgages § 1600. 

25. Norman vy. Baldwin, (Va.) 148° 


19. 


26. Three Forks City Co. v. Com., 
45 SW 353, 20 KyL 149; Pecos, etc., 
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ing execution or final process,5® including the proc- 
ess by which a suit is commenced,®® defendant is 
brought into court,®! or property is seized in ad- 
miralty proceedings in rem.®? 

Pye assis Returnable Process. The term “return- 
able process” is used to designate process upon 
which the officer receiving it is yee to certify his 
doings.°* 

[§ 14] G. Summary Process. Process is “sum- 
mary” when it is immediate or instantaneous®? and 
emanates and takes effect without intermediate ap- 
plications or delays.®® 

[§ 15] H. Void or Irregular Process. “Void proc- 
ess” is such as the court has no power to award,°® 
or has not acquired jurisdiction to issue in the par- 
ticular case,®™ or which fails in some material re- 
spect to comply in form with the legal requisites 
of process,°* or which loses its vitality in conse- 
quence of noncompliance with a condition subse- 
quent, obedience to which is rendered essential;®® 
and it is an absolute nullity from the beginning.’° 
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[§§ 12-17 


“Trregular process” is such as a court has general 
jurisdiction to issue, but which is unauthorized in 
the particular case by reason of the existence or 
nonexistence of some fact or circumstance rendering 
it improper in such a case.*! While “irregular proc- 
ess” has been defined as meaning process which is 
absolutely null and void,’? it is said that usually the 
term has been applied to all processes not issued in 
strict conformity with the law,** whether the de- 
fects appear on the face of the process or by ref- 
erence to extrinsic facts,“ and whether such defects: 
render the process absolutely void or only void- 
able.75 

[§ 16] I. Miscellaneous Terms. “Process of 
court” clearly includes a proceeding to set off one 
judgment against another.*® 

“Process issued on any final judgment” does not 
include an order of commitment, issued by an ex- 
amining magistrate, to hold a prisoner for trial.77 

“Process requiring the arrest of any person” is 
process that commands restraint of the person.?® 


II. NECESSITY, ISSUANCE, REQUISITES, VALIDITY, AND CONSTRUCTION 
[By SrantEy A. Hackerr | 


{§ 17] A. Necessity and Use in Judicial Proceed- 
ings?°—1. In General.- Courts cannot function with- 
out the use of process.*° Unless waived by a gen- 
eral appearance®! or otherwise,’? and such waiver 
is permissible,** process is necessary®* in order to 
acquire jurisdiction,®®> proceed against a person 
named as a party defendant,*®® call upon defendant 


to answer,®? warrant an adjudication by the court | 


59. Birmingham Dry-Goods Co. v. 
Bledsoe, 113 Ala. 418, 21 S 403; Place 
v. Washburn, 163 Mass. 530, 40 NE 
853; State v. Ferguson, 31 N. J. L. - 
289: Arnold v. Chapman, 13 R. I. 586. 69. 

60. Arnold v. Chapman, supra. 

61. MHirshiser v. Tinsley, 9 Mo. A. 
339. 70. 

[a] Arrest under mesne process.— 
(1) In speaking of arrest upon mesne 
process the court, in one case, said: 
“The object of mesne process is essen- 
tially different from that of final proc- 71. 
ess or execution; one is to compel the 
appearance of the party in court; the 
other to satisfy the demand of the 


well v. 


infra § 343 


suchas to result in failure to confer 
jurisdiction, the process is void.” El- 
Olin, 99 Vt. 460, 462, 184 A 


Fischer v. Langbein, 103 N. Y.| A 632. 
84, 8 NE 251 [quot Berean v. Noble, [a] 
45 Hun (N. Y.) 133, 136]. 

Elwell v. Olin, 99 Vt. 460, 134 
es Roy v. Phelps, 83 Vt. 174, 15 A 


Void process as not amendable see 


Bryan v. Congdon, 86 Fed. 221, 
29 CCA 670 [quot Jochem v. 
176 Fed. 719, 722, 100 CCA 155]; Fisch- 86. 
er v. Langbein, 103 N. Y. 84, 8 NE 251 


of the property rights of persons interested in the 
subject matter of the controversy,®® authorize an 
order in summary proceedings in personam against 
a third person not a party to the suit,®® and to ren- 
der a judgment valid®® and conclusive.®t Also, in 
some jurisdictions, the issuance of process is neces- 
sary in order to commence an action.°? The fore- 


110 NYS 974. 

S. C.—Klatte v. McKeand, 95 S. C. 
219, 78 SE 712. 

Vt. —Perry v. Perry, 94 Vt. 487, 111 


Where there are several suits, 
a summons must issue in each case, 
even though the suits are on like in- 
struments and are brought by the 
same plaintiff against the same de- 
fendant; one summons is good for 
only one case and not for the others. 
Williamson v. Wardlaw, 40 Ga. 702. 
Cooley, 85. See Courts § 96. 

Higgins v. California Prune, 
etc., Growers, 282 Fed. 550 [rev on 


plaintiff. In one the command is to] [quot Bergman vy. Noble, 45 Hun (N.]} other grounds 3 F. (2d) 896]; Tuck- 
take the body ‘and him safely keep so} Y.) 1338, 136]. er v. Eatough, 186 N. C. 505, 120 SE 
that you have him to appear’ on the 72. Doe v. Harter, 2 Ind. 252;| 57. 

return day of the writ; in the other it] Paine v. Ely, N. Chipm. (Vt.) 14. 87. Brown v. Tomberlin, 137 Ga. 


is to take the body of the debtor, and 
him commit to the keeper of the jail, 
etc., and the keeper is commanded to} [a]. 


“Erroneous process” distinguished 
see Erroneous 21 C. J. p 822 note 88 88. 


596, 73 SE 947. 
In re Utah Constr. Co.’s Water 
Right, 30 F. (2d) 436, 440. 


him safely keep until he pays, etc.” 73. Doe v. Harter, 2 Ind. 252. “All parties interested in the sub- 
Aldrich v. Weeks, 62 Vt. 89, 90, 19 A 74. Doe v. Harter, supra. ject-matter of the controversy affect- 
115. (2) “Arrest under mesne civil 7B. Doe v. Harter, supra. ing their property rights are entitled 
process” defined see Arrest § $1. 76. Atkinson y. Pittman, 47 Ark.| to some kind of process served upon 

62. The City of Philadelphia, 263 | 464, 2 Sw 114. them before a court would be 
Fed. 234. 77. In re Snyder, 17 Kan. 542, 552;| warranted in adjudicating such 

63. Utica City Bank v. Buell, 9] Ex p. Crowell, (Okl. Cr.) 264 P 642;| rights.” In re Utah Constr. Co.’s Wa- 


AbbPr (N. Y.) 385, 17 HowPr 498. 
64. Gaines v. Travis, 9 F. Cas. No. 78. 
5,180, Abb. Adm. 422. 616, 226 NW 684. 
65. Gaines v. Travis, supra. [a] 
66. Bryan v. Congdon, 86 Fed. 221, 
223, 29 CCA 670 [quot Jochem v. 
Cooley, 176 Fed. 719, 722, 100 CCA 79. 
155]; Fischer v. Langbein, 103 N. Y.} §§ 358-361. 
84, 8 NE 251 [quot Bergman y. Noble, 80. 
45 Hun (N. Y.) 133, 136]. 81. 
67. Bryan v. Congdon, 86 Fed. 221, 82. 
223, 29 CCA 670 [quot Jochem v. 83. 
Cooley, 176 Fed. 719, 722, 100 CCA 84. 
155]; Fischer v. Langbein, 103 N. Y. 
84, 8 NH 251 [quot Bergman v. Noble, 
45 Hun (N. Y.) 133; 136]. 

68. Bryan v. Congdon, 86 Fed. 221, 
223, 29 CCA 670 [quot Jochem v. 
reer 176) Fed. “719; 722,100) 'CCA 

155]; Fischer v. Langbein, 103 N. Y. 
84, 8 NE 251 [quot Bergman v. Noble, 
45 Hun GNRYO PLS 85 21:3:6: 

{a] Failure to confer jurisdiction, 

— ‘Where the defect in the process is 


115 SW 728; 
Op. 405. 


80 A 702. 
st; 'Co.; 
361, SON Ane 288 


x p. Johnson, 1 Okl. Cr. 414, 98 P 461. 
Webster v. Bennett, 247 Mich. 89. 


Term does not include writ of 
garnishment.—Webster _ v. 
247 Mich. 616, 226 NW 684. 


Necessity in equity see Equity 


In re Gannon, 27 F. (2d) 362. 
See Appearances § 43 
See infra text and notes 97-99. 
See infra text and note 97. 91. 
Ill.—Flexner v. Farson, 268 Ill. 
435, 109 NE 327, AnnCas1916D 810. 
Ky.—-Bayne v. Stratton, 131 Ky. 494, 
Woolly v. Combs, 9 Ky. 


Me.—Martin v. Bryant, 108 Me. 253, 


Mo.—Van Natta v. Harroun Real 


N. Y.—Chief Pub. Co. v. Schneider, 


ter Right, supra. 
Howden v. Standard Shipbuild- 
ing Corp., 17 F. (2d) 530. 

Necessity of notice or summons in 
summary proceedings generally see 
Summary Proceedings [387 Cyc 530]. 

90. See Judgments § 42; Justices 
of the Peace § 284. 

Process as essential to validity of 
confession of judgment see Judg- 
ments §§ 276, 277. 

See Judgments § 1411. 

Lack of process as ground of col- 
lateral attack gnPo. judgment see 
TyCSTReNtS § 83 

92, Ky cate) v. Newport Rolling 
Mill Co., 156 Ky. 623, 161 SW 528. 

Mo.—State v. Myers, 126 Mo. A. 544, 
104 SW 1146; Orchard v. National 
Exch. Bank, 121 Mo. A. 338, 98 SW 


Bennett, 


221 Mo. 373, 120 SW 788. 824. 
N. J._-In re Hayden, 101 SN. Joes 


N. C.—Peters Grocery Co. v. Collins 
Bag Co., 142 N. C. 174, 55 SE 90 
Oh.— Smith Vv. Baltimore, etc., 13% 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_ going rules®* are applicable, even though defendant 
has knowledge of the suit.°4 

Waiver.®> If expressly required by statute as 
commencement of a suit, the issuance of process can- 
not be waived,°® but otherwise a defendant who is 
sui juris may waive issuance of process,®? and where 
he does so the necessity of process is dispensed 
with®* and the case stands in court as if process 
had issued.°® Defendant’s ae to defend is not im- 
paired by such a waiver.! 

Object, purpose, or office of a summons or other 
process is to give the court jurisdiction of the per- 
son of defendant;? bring him into court to answer 
the complaint or petition;* afford him an oppor- 
tunity to be heard on the claim made against him;* 
and to notify him that he is sued,® that plaintiff 
claims to have a cause of action,® and seeks a judg- 
ment,’ against him, and that he is required to ap- 
pear and answer® at a certain time and place.® Also, 
in some jurisdictions, one of the objects of process 
is to inform defendant of the nature of the ac- 
tion.1° Process is for the sole benefit of defend- 
ant;1! it is not required for the protection of plain- 
fittine 

Originating summons. Some rules of court au- 
thorize an application by originating summons for 
the determination of any question of construction 


Co., 7 OhS&CP 542, 7 OHNP 145. 


Pa.—Spang v. Adams Express Co., ibs 
75 Pa. Super. 107 2. Pearce v. 
Ss. D.—Ramsdell v. Duxberry, 14 S.] 574; 


D. 222,85 NW 221. Hopson, 
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kaloosa, 38 Ala. 514. 
Ochus v. Sheldon, 12 Fla. 138. Ch. 340 
Thackeray, 13 Fla. [b] 

T. A. Howard Lumber Co. v. 
136 Miss. 
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arising under a deed, will, or other written instru- 
ment, and for a declaration of the rights of the 
persons interested ; 13 the determination of a ques- 
tion arising in the administration of an estate;1* 
the removal of a trustee;!® the foreclosure of a 
mortgage;'® and to compel a judgment debtor or 
other interested person to show cause why property 
sold with the intent to delay, hinder, or defraud 
creditors should not be sold to realize the amount 
to be levied under an execution.?7 

Effect. Where defendant has been duly brought 
into court by summons or other process, he is, In “le 
gal contemplation, in court until the action is dis- 
posed of® or he is otherwise discharged according 
to law;7® and, generally speaking, he is in court. for 
all purposes connected with the action?° and is re- 
quired to take notice of all subsequent steps and 
proceedings ;*1 but, as hereinafter shown, in some 
instances, and at least in some jurisdictions, new 
process is necessary where an amended or ¢ross 
pleading is filed.?? 

[§ 18] 2. To Make, Substitute, or Strike Out 
Party.2? It has been both affirmed? and denied?® 
that, in the absence of a voluntary appearance, 
process is necessary to make a person a party de- 
fendant. New or additional process is not necessary 
upon the striking out of a party;?* and it may not 


litigation. Lewis v. Green, [1905] 2 
Declarations with reference to 
future rights (1) may, but, in the ex- 


237, 101 S 368°] ercise of the discretion of the court, 


W. Va.—Moore v. Hole, 55° WW. Va. 
507, 47 SE 251. 

[a] Request for issuance distin- 
guished.— ‘There is a wide difference 
between directing a summons to be 
issued and actually causing it to be 
issued. . . . The statute and code 
make it clear that an action is com- 
menced by the issuance of the sum- 
mons, and not by a request to have the 
summons issued.” Casey v. Newport 
Rolling Mill Co., 156 Ky. 623, 627, 628, 
161 SW 528. 

What constitutes commencement of 
action generally see Actions §§ 383, 
401-414. 

93. See supra text and notes 84-92. 

94. McCoy v. Watson, (Miss.) 122 
s 368, 370 [den suggestion of error 
121 $'116]; Burns v. Burns, 133 Miss. 
485, 97 S 814; Interior Warehouse 
Cory. Hays, 9% "Wash. 507, 158 P 99. 

“Tt is now so thoroughly well set- 
tled as to make it too late to urge 
that knowledge by a defendant of a 
suit, however definite and full, or 
however obtained, or whatever may 
have been the defendant’s action un- 
der that. knowledge, is of any avail 
or advances the case a step, unless 
there has been a legal summons or a 
legal appearance.” McCoy v. Watson, 
(Miss.) 122 S 368, 370. 

Informal knowledge of suit as in- 
sufficient to support judgment see 
Judgments § 43. 

95. Waiver of defects in process 
see infra §§ 336, 337. 

96. Ramsdell v. Duxberry, 14 S. D. 
222, 85 NW 221. 

97. Carter v. Penn, 79 Ga. 747, 4 
a 896; Brady v. Hardeman, 17 Ga. 


Val Waiver may be dated before 
filing of petition. Battle v. Eddy, 31 
Tex. 368 

Cross references: 

Lack of power to WANES eee Ae? upon 

infant see Infants § 3 
Stipulation waiving bea ee as gen- 

eral appearance see Appearances § 

36. 


Warrant or power of attorney as 
waiver of process see Judgments § 
287. 

98. Washington v. Barnes, 41 Ga. 
307; Stee v. Grissom, 132 Okl. 210, 
270 P 

99. TpilakedlooSd Wharf Co. v. Tus- 


State v. Bates, (Mo. A.) 286 SW 420: 

eae v. Sanders, 118 S. C. 498, 110 SE 
3. Mansur v. Pacific Mut. L. Ins. 

Co., 186 Mo. A. 726, 118 SW 1193. 

[a] Only purpose of summons “is 
to bring the defendant into court.” 
Johnson vy. Pheenix Bridge Co., 121 
NYS 699, 700. 

[b] Use of summons “is to bring a 
party into Court.’ Middleton v. Duffy, 
io Nien GO Ae. 

4 Pearce v. Thackeray, 13 Fla. 
574; Mosaic Templars of America v. 
Gaines, (Tex. Civ. A.) 265 SW 721. 

5. mith v. Ellendale Mill Co., 4 
Or. 40. 

[a] Pendency of proceeding.— 
“The purpose of the summons is to 
give the defendant notice of the pend- 
ency of the proceeding.” Harrington 
v. Placer eee Super. Ct., 194 Cal. 
185, 194,228 P 1 

6. Bradey Vv. hikeler: 22,8. DY d34, 
118 NW 1035. 

7,’ Stuyvesant’ v. Weill, 167 N. Y. 
421, 60 NE 738, 53 LRA 562 

3. Bradey v. Mueller, 22S. "D: 534, 
118 NW 1035. 

9. Phillips v. Lemoyne, 4 Ark. 144; 
T. A. Howard Lumber Co. v. Hopson, 
136 Miss. 237, 101 S 368; Woodward 
First Nat. Bank v. Proffitt, (Mo. A.) 
293 SW 524; Spokane Merchants As- 
soc. v. Accord, 99 Wash. 674, 179 P 
329, 6 ALR 835. 

10. Smith v. Ellendale Mill Co., 4 
Ore 10: 

Necessity of summons tion na- 
ture of action see infra § 42 

11. Mosaic Templars of America 
v. Gaines, (Tex. Civ. A.) 265 SW 721. 

12. Mosaic Templars of America v. 
Gaines, supra. 

13. See court rules; and Harrowby 
v. Leicester Corp., 85 L.-J. Ch. 150; 
Mason v. Schuppisser, 81 L. T. Rep. 
N. S. 147. 

[a] Originating summons is not 
proper mode of procedure, under such 
a rule of court, where: (1) No ques- 
tion of construction is involved. In re 
Amalgamated Soc. of Railway Serv- 
ants, [1910] 2 Ch. 547; Hunt v. Hunt, 
97 L. T. Rep. N. S. 822. (2) Questions 
both of fact and of construction of .a 
written instrument arise, and the de- 
cision of the questions of construction 
will not necessarily put an end to the 


ordinarily will not, be made on an ap- 
plication by originating summons (In 
re Staples, [1916] 1 Ch. 322), (2) es- 
pecially where not all the persons in- 
terested are ascertained or present 
(In re Staples, supra). 

14. See court rules. 

[a] Rule held not applicable.— 
Herrick v. Cooper, [1899] 1 Ir. 321. 

15. See court rules; and In re Dan- 
son, 48 Wkly. Rep. 73. 
r 16. See Mortgages § 1595 note 50 
a 


N's 

17. See court rules. 

18. In re St. Joseph, (Mo.) 263 SW 
97; Wagley v. Wagley, (Tex. Civ. A.) 
230 SW 493; Reynolds v. Alexandria 
gn aks Bus Line, 141 Va. 213, 126 SE 
sate In re St. Joseph, (Mo.) 263 SW 

20. Lawson v. Rush, 80 Kan. 262, 
101 P 1009; Kimball v. Connor, 3 Kan. 
414; In re St. Joseph, (Mo.) 263 SW 
97; Rice v. Bontjes, 121 Okl. 292, 250 
P 89; Littlefield v. Brown, 68 Okl. 
144. 172 P 643. 

21. Tune v. Vaughan, 170 Ark. 971, 
281 SW 906; Lawson vy. Rush, 80 Kan. 
262, 101 P 1009; Kimball v. Connor, 3 
Kan. 414; In re St. Joseph, (Mo.) 263 
SW 97 \ 


Cross references: 

In condemnation proceedings see EHmi- 

nent Domain § 343. 

Jurisdiction as continuing without 

further notice see Courts § 108. 
Lack of notice of subsequent step as 

not ground for vacation of judg- 

ment see Judgments § 493. 

22. See infra §§ 19, 21. 

23. Cross references: 

Notice to original parties of interven- 

tion see Parties § 216. 

Process where new party is added see 

Parties § 264. 

24. Howden v. Standard Shipbuild- 
ing Corp., 17 F. (2d) 530; Burns vy. 
Burns, 133 Miss. 485, 97 S 814. 

[a] Rule applies to person named 
as party in pleading.—Howden vy. 
Standard Shipbuilding Corp., 17 F. 
(2d) 530. 

In mortgage foreclosure suit see 
Mortgages § 1600. 

25. Norman v. Baldwin, (Va.) 148° 
SE 831. : 

26. Three Forks City Co. v. Com., 
45 SW 353, 20 KyL 149; Pecos, etc,, 
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be necessary upon the substitution of a party plain- 
tiff,?7 unless an entirely different plaintiff is sub- 
stituted ,?8 bat in the absence of a voluntary ap- 
pearance, process must issue and be served upon the 
party substituted where a party defendant is sub- 
stituted,?® unless the substitution is that of a coun- 
ty for a county board of commissioners,®?® of one 
agent or representative of the United States for an- 
other agent or representative,*! or of infant heirs 
for a deceased defendant, and they are served with 
the order making them parties.*? 

[§ 19] 3. After Filing of Amended, Supplemen- 
tal, or Cross Pleading?*—a. Amended Pleading.*+* 
An amended statement of the same cause of action 
does not necessitate the issuance and service of fur- 
ther, or new, process;*° but if a new cause of ac- 
tion is set up by amendment new process must is- 
sue,?* unless defendant has answered the original** 
or amended?® petition. 

Amendment as to maturity of note. Where the 
original petition alleges the existence and nonmatu- 
rity of a note and an amendment alleging the matu- 
rity and nonpayment of the note is authorized by a 
code provision, a summons upon the amended peti- 


R. Co. v. Porter, (Tex. Civ. A.) 156 


SW 267 
27.° Meservey v. Pratt-Thompson 
Constr. Co., (Mo. 7A.) (291 SW 174; 


486, 22 KyL 391; 
Ky. Op. 604. 
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Bldg., etc., Assoc., 108 Ky. 713,-57 SW 
Weller Vv. Bissell, 11 


Nebr.—Schuyler Nat. Bank vy. Bol- 


[§§ 18-21 


tion is not necessary.®® 

On allowing amendment after sustaining demurrer 
to a petition, the court may order defendant to an- 
swer without further process.*° 

Lack of appearance or personal service. If any 
of defendants have not appeared, and the complaint 
is amended, it is necessary in a few jurisdictions 
that a summons be issued upon the amended com- 
plaint and be served upon such defendants.4+ In 
other jurisdictions, however, the rule is not so 
broad,*? it being held that, where defendant has been 
served only by publication and has not appeared, 
further and proper notice or process is necessary 
after a material amendment of plaintiff’s pleading,*? 
but not after a mere formal amendment.*+ ; 

[§ 20] b. Supplemental Pleading. While, ordina- 
rily, no new summons is needed for a supplemental 
petition,*® yet where a pleading which plaintiff calls 
a supplemental complaint is in effect the institution 
of a new action, the issuance and service of sum- 
mons are necessary.*® 

[§ 21] c. Cross Pleading.47 Where defendant 
files a cross pleading, no additional process is neces- 
sary as to the original plaintiff,*® except in some 


tucky Eclectic Inst. v. Gaines, 1 SW 
444; Cecil v. Sowards, 10 Bush 96; 
Rutlidge v. Vanmeter, 8 Bush 354; 
Gillespie v. Bradford, 11 Ky. Op. 804; 


and cases infra this note. 

[a] For example a new citation or 
other process is not necessary after 
the substitution, as plaintiff, of: (1) 
A transferee of the cause of action. 
Senter v. Garland, (Tex. Civ. A.) 298 
Sw 614. (2) Individual partners, for 
a firm. Crabtree v. Markham Lumber 
Co., (Tex. Civ. A.) 238 SW 368.) (3) 
The same person in the capacity of 
next friend instead of guardian (Mor- 
ris v. Stanford, (Tex. Civ. A.) 295 SW 
347), (4) or in the capacity of admin- 
istrator instead of his individual ca- 
pacity (Studer v. Roberts, 132 Tenn. 
599, 179 SW 131). 

Notice or process on revivor of ac- 
tion see Abatement and Revival §§ 
246, 536, 537, 540. 


28. Armstrong v. Bean, 59 ‘Tex. 
492. 
[a] Substitution of corporation for 


agent of corporation.—Vanderveer v. 
Soper; 139 App. Div. 296, 123 NYS 
033. 

29. Steele v. Booker, 205 Ala. 210, 
87 S 203; Phillips v. Director Gen. 
of Railroads, 251 Mass. 263, 147 NE 
96; Daly v. Blair, 183 Mich. 351, 150 
NW 134. 

30. Fountain v. Pitt County, 171 N. 
©. 113, 87 SE 990. 

Sl. Missouri Pac. RisCo. ve John- 
son, 153 Ark. 146, 239 SW 738; Payne 
Vv. Stockton, 147 Ark. 598, 229 SW 44, 

32. Emeric vy. Alvarado, 64 Cal. 
529, 2 P’418. 

33. Cross references: 

Amended or supplemental pleading 

adding new party see Parties § 264. 
In equity see Equity §§ 358-361. 
Pleading of intervener see Equity § 

858; Parties § 216. 

34. Cross references: 

Notice of amendment see Pleading §§ 

754-757. 

Service of:: 
Amended process see 
Copy of amended pleading 

Pleading § 923. 

35. U. S.—Goodman vy. Ft. Coilins, 
164 Fed. 970, 91 CCA 98. 

Ark.— Missouri Pac. R. Co. v. John- 
son, 1538 Ark. 146, 239 SW 738; Mor- 
gan v. Pace, 145 Ark. 273, 224 SW 488. 

Ga.—American Liberty F. Ins. Co. 
v. McGlothin, 165 Ga. 173, 140 SE 
354. 

Ind.—Kahle v. Crown Oil Co., 180 
Ind. 131, 100 NE 681. 

Ky.-—Foreman v. Walters, 178 Ky. 
274, 198 SW 914; Gray v. Alderson, 
123 SW 317; Griffith v. Bluegrass 


intra, § 93. 
see 


long, 28 Nebr. 684, 45 NW 164; Healey 
v. Aultman, 6 Nebr. 349. 

N. M.—U. S. v. Rio Grande Dam, 
ete,, Co;, 13 N. M, 386, 85 P 1393 [aft 
215 U.& 266, 30 oe 97, 54 L. ed. ii. 


164 NE 648. 


3 SW 303; Chandler v. Scherer, 33 
Mexe bite: Turner v. Brown, 7 Tex. 489; 
City Nat, “Banks sv. Young, (Commn. 
A.) 237 SW 243 [rev (Civ. A.) 223 SW 
340]; Williamson v. Cayo, (Civ. A.) 
911 SW i95:" Pesos, ete.,- 3; 
Porter, (Civ. "A.) 156 SW 267; Wisley 
v. Houston Nat. Bank, 28 Tex. Civ. A. 
268, 67 SW 195. 

Va.—Norfolk, ete., R. Co. v. Suther- 
land, 105 Va. 545, 54 SE 465. 

W. Va.—Smith v. Nelson, 69 W. Va. 
550, 72 SE 646, AnnCas1913B 829; 
Phelps v. Smith, 16 W. Va. 522. 

Can.—Hamilton v. Bovril Co., 15 


Que. Super. 62. 

[a] Rule is applicable to an 
amendment which: (1) Changes the 
capacity in which plaintiff sues 
(Johnson v. Phoenix Bridge Co., 121 
NYS 699) (2) or in which defendant 
is sued (Ross v. Clark, 200 Ala. 274, 
76 S 40). (8) Inserts a necessary ju- 
risdictional allegation. Goodman vy. 
Ft. Collins, 164 Fed. 970, 91 CCA 98. 
(4) Alleges an additional ground for 
divorce. Panty W. Panty,, 74 °Ind. AS 
485, 129 NE 283. (5) Increases the 
amount of damages alleged. Ameri- 
can Liberty F. Ins. Co. v. MeGlothin, 
165 Ga. 1738, 140 SE 354. See Purse 
v. Watkins, 171 Ark. 464, 284 SW 533 
(where defendant is notified of amend- 
ment). (6) Increases the value of the 
services sued for. Morgan v. Pace, 
145 Ark. 273, 224 SW 483. (7) Makes 
the petition more definite. Seibel v. 
Seibel, 30 Oh. A. 198, 164 NE 648. (8) 
Corrects the boundary of the premises 
described. Moore vy. Robinson, 91 SW 
659, 29 Kyl 48. (9) Corrects aver- 
ments as to the date of a bond, and 
describes the bond more minutely. 
Weller v. Bissell, 11 Ky. Op. 604. 

36. Ala.—Steele v. Booker, 205 Ala. 
210, 87 S 2038. 

Ariz.—Lucky Boy Min., etc., Co. v. 
Moore, 23 Ariz, 291, 203 P 556. 

Ky.—Daugherty v. Northern Coal, 
ete, Col, Ws Ky. Az3 i LO 2S Wee dOwe 
Metropolitan Trust Co. v. Tracy, 171 
Ky. 781, 188 SW 782; Fearon Lumber, 
etc., Co. v. Lawson, 166 Ky. 1238, 178 
SW 1121; Three Forks City Co. v. 
Com., 45 SW 353, 20 KyL 149; Ken- 


Houchin v. Smith, 9 Ky. Op. 678; Rob- 
inson v. Caldwell, 6 Ky. Op. 184; 
Cheek v. McKay, 5 Ky. Op. 199. 

Mo.—Smith v. Kiene, 231 Mo. 215, 
132 SW 1052. 

Tex.—International, etc., R. Co. 
Howell, 101 Tex. 603, 111 SW 142; ill 
Vv. State, (ive AZ) 190 SW 255; Gog- 
gan v. Morrison, (Civ. A.) 163 Sw LON 
But see Blakeney v. Johnson County, 
(Civ. A.) 253 SW 333, 334 (“while a 
judgment by default could not be sus- 
tained on an amended petition adding 
new parties or setting up a new cause 
of action, when a defendant is in court 
he is charged with notice of amend- 
ments filed in the cause’’). 

37. Farrell v. Gilbert, (Tex. Civ. 
A.) 245 SW 775; Puntney v. Moseley, 
(Tex. Civ. A.) 237-SW 1116 

38. Fearon Lumber, etc., Con awe 
Lawson, 166 Ky. 123, 178 SW 1121; 
International, etc., R. Co. v. Howell, 
101 Tex. 603, 111 SW 142. See Hen- 
drix v. Wyandotte County, 121 Kan. 
85, 245 P 1052 (where the statute of 
limitations has not run and the sit- 

uation of the parties has not changed, 
the privilege of defendant to be served 
anew is one without profit or advan- 
tage; in such case defendant should 
be permitted to answer the amended 
petition, and the action should proceed 
to final determination as if a petition 
in a new action had been filed and 
summons had issued thereon). 

39. Rittenhouse v. Swango, (Ky.) 
128 SW 299. 

40. Keary v. Mutual Reserve Fund 
Life Assoc., 30 Fed. 359 [writ of error 
dism 136 U. S. 644 mem, 10 SCt 1071 
mem, 34 L. ed. 555 mem]. 

41. W. H. Marston Co. v. Kochritz, 
80 Cal. A. 352, 261 BP 959. 


42. See infra text and notes 438, 44, 
43. Wood v. Nicolson, 43 Kan. "461, 
23 P 587; Stewart v. "Anderson, 70 


Tex. 588, 8 SW 295; Perry Rice Gro- 
cery Co. v. W. EB. Craddock Grocery 
Co., 34 Tex. Civ. A. 442, 78 SW 966. 

44, White v. Hinton, 3 Wyo. 753, 30 
P 953, 17 LRA 66: 


45. Moshell v. Reed, 97 SW 872, 30 
KyL 10; Woolfork y. Calloway, 9 Ky, 
One 161. 


46. Arbaugh vy. West, 127 Ark. 98, 

192 SW 171. 

47. Cross references: 

Cross bill see Equity § 361. 

Cross petition in action to enforce lien 
see Liens § 73 note 17 [b]; Mechan- 
ics’ Liens § 561. 

48. Ark.—Pillow v. Sentelle, 49 


se eS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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jurisdictions,*® nor, generally speaking, is new or 
additional process necessary as to a codefendant;°° 
but such process is necessary when expressly required 
by statute®' or, according to some authorities, when 
the cross complaint raises new questions against a 
codefendant,°? unless codefendant has appeared>? 
or answered®* in the main or original suit; and a 
person impleaded by a garnishee for the sole pur- 
pose of having him assert his claim to a fund is not 
required to take notice of a cross action for dam- 
ages by plaintiff against him.®® In some jurisdic- 
tions, the issuance and service of additional process 
after the filing of a cross complaint are not neces- 
sary to confer jurisdiction to determine the rela- 
tions of codefendants incidental to the subject mat- 
ter of plaintiff’s complaint;** but in other juris- 
dictions a call in warranty must be served upon a 
codefendant.** 

Service of cross pleading is, in some jurisdictions, 
necessary and sufficient as to persons who have been 
made parties to, and served with process in, the 
original suit;°* but a defendant who has not ap- 
peared and has not been served with process can- 


not be compelled to litigate a question with a co- , 


defendant by the mere service upon him of an an- 
swer setting up a cross demand.*® 


NE 1033. 
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Effect of lack of process. It is not improper to 
proceed with the trial without the appearance or 
presence of a person against whom and plaintiff a 
cross complaint has been filed where no order mak- 
ing such person a party to the action has been 
sought, no summons has issued on the cross com- 
plaint or been served upon such person, and his 
presence is not necessary to a full determination of 
the controversy.®°® 

[§ 22] B. Issuance—1. In General. All the es- 
sential requisites of the governing statute must be 
substantially complied with in issuing process under 
statutory authority.°t Process is generally deemed 
issued when it is prepared and placed in the hands 
of a person authorized to serve it with the inten- 
tion of having it served;°? but when a summons may 
be issued by plaintiff or his attorney,®* it may be 
considered issued when it has been duly drawn and 
signed, with intent to deliver it to the process server, 
although it may not have been actually delivered.*4 
Process is not irregular if delivered by the clerk, 
signed and sealed in blank, to plaintiff’s attorney.®® 

[§ 23] 2. Authority and Duty To Issue General- 
ly.°> The issuance of a summons or other process 
is not a judicial act,°7 but is rather a ministerial 


500; Jackson v. Brooks, 14 Wend. 649. 


Ark. 430, 5 SW 783. : 
Colo.—Barnes vy. Colorado Springs, 
ete, R: Co., 42. Colo. 461, 94 P-570. 
Ind.—Bevier v. Kahn, 111 Ind. 200, 
12 NE 169; Eisman v. Whalen, 39 Ind. 
A. 350, 79 NE 514, 1072. 
Ky.—Roberts v. Elliott, 2 Ky. Op. 


N. M.—Miera v. Sammons, 31 N. M. 
599, 248 P 1096. 

[a] Code provision that no sum- 
mons is required upon a set-off or 
counterclaim against plaintiff is given 
effect according to its terms. Bax- 
ter Realty Co. v. Martin, 185 Ky. 697, 


216 SW 110; Louisville Title Co. v. 
Darnell’s Committee, 149 Ky. 312, 148 
SW 369. i 

49. Southern Equipment Co. v 


Hallman Electric Co., (Tex: Civ. A.) 
10 SW (2d) 261; Scarborough v. Brad- 
ley, (Tex: Civ. A.) 256 SW 349; Jar- 
ratt v. McCarty, (Tex. Civ. A.) 209 
Sw 712; Smith v. Carr, (Tex. Civ. A.) 
173 SW 602. Contra Davis v. Cox, 
(Tex. Civ. A.) 4 SW (2d) 1008; Davis 
vy. Wichita State Bank, etc., Co., (Tex. 
Civ. A.) 286 SW 584. 

50. Colo.—Barnes v. Colorado 
Springs, etc., R. Co., 42 Colo. 461, 94 
eo Os 

Kan.—Lawson v. Rush, 80 Kan. 262, 
101 P 1009. 

Mo.—Martin v. Jones, 286 Mo. 574, 
228 SW 1051; Tucker v. St. Louis L. 
Ins. Co., 63 Mo. 588. 

Okl.—Rice v. Bontjes, 121 Okl. 292, 


250 P 89. 
Ss. D.—Wright v. McKenzie, 226 NW 


270. 

[a] Defendant is bound to take no- 
tice of the filing of a cross petition 
by a codefendant, where he has been 
served with the original summons. 
Jones v. Standiferd, 69 Kan. 513, 77 
P 271; Rice v. Bontjes, 121 Okl. 292, 
250 P 89; Littlefield v. Brown, 68 Okl. 
144, 172 P 643. ‘ 

[b] Counterclaim or set-off 
against cross petitioner.—No process 
is necessary upon a counterclaim or 
set-off of one defendant against an- 
other defendant who has filed a cross 
petition. Williams v. Porter, 13 Ky. 

. 874. 
a Luttrell v. Reynolds, 63 Ark. 
254, 37 SW 1051; Ringo v. W oodruff, 
43 Ark. 469; Thode v. Spofford, 65 
Iowa 294, 17 NW 561, 21 NW 647. 

52. Ark.—Miller v. Mattison, 105 
Ark. 201, 150 SW_710. 

Ind.—Joyce v. Whitney, 57 Ind. 550; 
Fletcher v. Holmes, 25 Ind. 458; Ben- 
bow v. Studebaker, 51 Ind. A. 450, 99 


£50 C. J.—29] 


Ky.—Amburgy v. Burt, ete., Lumber 
oe 121 Ky. 580, 89 SW. 680, 28 KyL 
bol. 

Oh.—Southward v. Jamison, 66 Oh. 
St. 290, 64 NE 135. 

Tex.—Roller v. Ried, 87 Tex. 69, 26 
SW 1060; Mayhew vy. Harrell, 57 Tex. 
Ciy. A..509, 122 SW 957. 

See Hough v. Porter, 51 Or. 318, 95 
P 732, 98 P 1083, 102 P 728] (service 
of a notice of some substantial nature 
is necessary, but it is sufficient to 
serve an order of court). 

53. Sullivan v. Doyle, 108 Tex. 368, 
194 SW 136; Davis v. Wichita State 
Bank, etc., Co., (Tex. Civ. A.) 286 SW 
584; Gregg v. Texas Bank, etc., Co., 
(Tex. Civ. A.) 235 SW 689. 

54 Roller v. Ried, 8/7, Tex: 69, 26 
SW 1060; Davis v. Wichita State 
Bank, etc., Co., (Tex. Civ. A.) 286 SW 
584; Deutschmann v. Ryan, (Tex. Civ. 
A.) 148 SW 1140. 

55. City Nat. Bank v. Lummus Cot- 
ton Gin Sales Co., (Tex. Civ. A.) 297 
Bare [aff (Commn. A.) 6 SW (2d) 

56. Fentriss v. State, 44 Ind. 271; 
Hedges v. Mehring, 65 Ind. A. 586, 115 
NE 433; EHisman v. Whalen, 39 Ind. A. 
350, 79 NE 514, 1072. 

57. . Junge v. Rhodes, (la. A.) 123 S 
183; Gaiennie Co., Ltd. v. Weir, 10 
La. A. (Orleans) 108 [rev on other 
grounds 133 La. 22, 62 S 219]. 

58. Rodgers v. Parker, 136 Cal. 313, 
68 P 975; White v. Patton, 87 Cal. 151, 
25 P 270; Miera v. Sammons, 31 N. M. 
599, 248 P 1096; Wright v. McKenzie, 
(S. D.) 226 NW 270; Culmer v. Caine, 
22 Utah 216, 61 P 1008. 

Service of cross complaint general- 
ly see Pleading § 922. 

59. Joy v. White, 6 NYS 571; Park- 
er v. Commercial Tel. Co., 3 NYSt 174. 

60. Johnson v. Risdon, 89 Cal. A. 
768, 265 P 505. 

61. Lord v. F. M. Dowling Co., 52 
Fla. 313, 42 S 585. 

[a] Defendant has “right to de- 
mand that process be issued against 
him in the manner provided by law.” 
Harrington v. Placer County Super. 
Ct, 194 Call 185; 189, 228) P 15s 

62. Hawaii.—Gear v. Henry, 21 
Hawaii 101, 103 [cit-Cye]. 

Ill.— Pease v. Ritchie, 132 Ill. 6388, 
24 NE 433, 8 LRA 566. 

Iowa.—Oskaloosa Cigar Co, v. Iowa 
Cent. R. Co., 89 NW 1065. 

Mo.—Burton vy. Deleplain, 25 Mo. 
A. 376. 

N. Y.—Mills v. Corbett, 8 HowPr 


N. C.—Houston v. Thornton, 122 N. 
C. 365, 29 SE 827, 65 AmSR 699; 
Webster v. Sharpe, 116 N. C. 466, 21 
SHE 912. 

Or.—White v. Johnson, 27 Or. 282, 
40 P 511, 50 AmSR 726. 

Pa.—Person’s App., 78 Pa. 145. 

See also Issue § 24. 

[a] Sending forth for service.— 
“The clerk of the court or the judge 
thereof does not ‘issue’ process merely 
by signing his name thereto, but only 
when he sends it forth for service up* 
on the person to whom it is directed. 
. . . Our statute, therefore, requires 
that process be\sent forth for service 
in such manner that it will reach the 
hands of an officer having authority 
to serve it.” State v. Cook, (Mont.) 
276 P 958) 962. 

[b] Delivery of process by clerk 
to plaintiff, or his attorney, followed 
by its delivery to an officer for serv- 
ice, is in fact a delivery by the clerk 
to the officer. Medlin v. Seideman, 39 
Tex. Civ. A. 553, 88 SW 250. 

[c] Preparation and certification 
of copy of complaint.—Where a copy 
of the complaint certified by the clerk 
is required by the statute to be served 
with the summons (see infra § 80), is- 
suance of the process is not complete 
until such copy has been prepared and 


ee Reynolds v. Page, 35 Cal. 
6. 
63. See infra § 23. 


64. Mills v. Corbett, 8 HowPr (N. 
Y.) 500; Smith v. Nicholson, 5 N. D. 
426, 67 NW 296. 

65. U. S.—Jewett v. Garrett, 47 
Fed. 625. 

Ala.—Slater v. Canter, 35 Ala. 679: 

Mich.—Potter v. John Hutchinson 
Mfg. Co., 87 Mich. 59, 49 NW 517. 

N. C.—Croom v. Morrisey, 63 N. C. 


Quiles 

S. C:—Miller v: Hall, 28 S¢. Ee 1. 

{a] Delivery of blank summons 
need not be for use in any particular 
suit, but may be for use in any suit 
that the attorney may _ thereafter 
have occasion to bring. Sweet v. Ne- 
waygo County Cir. Ct., 95 Mich. 449, 
54 NW 951. 


66. Power, authority, or jurisdic- 
tion of: 
Court to issue process to enforce 


judgment see Courts § 108; Federal 
Courts § 351. 

Justice of peace to issve summons 
see Justices of the Peace § 151. 
67. Clarke v. Bradlaugh, 8 Q. B. 

D. 63. 
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act or duty.*® Usually, process may be, and is, is- 
sued by the clerk of court®® or his deputy,’° with- 
out any order from the court or judge;*? and, ex- 
cept in some jurisdictions,’? the clerk may issue 
process in a proceeding in his own behalf;** but 
under some statutes process is issued by plaintiff or 
his attorney.74_ 

Action brought.in wrong district. While a writ 
of summons cannot be properly issued by plaintiff 
or his attorney in a suit brought in the wrong ju- 
dicial district,7® and, if issued, the unauthorized 
process cannot be made good and valid merely by 
transferring the proceedings to the proper district,*® 
nevertheless, where the court is not absolutely with- 
out jurisdiction of an action brought in the wrong 
district but may try the action unless defendant 
exercises his privilege of having it removed to the 
proper district, the clerk of court is without power 
to refuse to issue a summons on the ground that 
the court is without jurisdiction.** 

[§ 24] 3. Against Whom Process May Issue."® 
Whether a natural person’® or a corporation,®® de- 
fendant is not amenable to the process of a par- 
ticular court unless he is subject to the jurisdiction 
of that court. A court of one state cannot make 
a citizen and resident of another state amenable to 
its process,** unless he is found within the state; °? 
but where he is served while in the state, the fact 

68. Lucas v. Belcher, 20 Ala. A. 
507, 103 S 909 [certiorari den 24-2 


Ala. 597, 103 S 912]; Zimmerman Vv. 


Bradford:Kennedy Co., 14 Ida. 681, 95 | see infra § 28. 


PROCESS 


ney v. Ohio Lumber, etc., Co., 45 W. 
Va. 446, 32 SE 256. 
Order after lapse of statutory time 


a ae eee) 


[95 23-26 


that the summons was issued when he was out of - 


the state does not render it abortive.** On the oth- 
er hand, it is declared that a person who, although 
absent from a state, is a citizen and resident there- 
of, is amenable to the process of its courts.** 

Public corporations. Statutes making corpora- 
tions amenable to legal process®® are sometimes con- 
strued not to include public corporations.*® 

Persons named as parties in pleading. In those 
states wherein the statutes require a complaint to 
be filed upon, which the summons subsequently is- 
sues,®? the sumhmons can be issued only against those 
persons who are made parties in the pleading.*® 

[§ 25] 4. Place to Which Process May Issue*®— 
a. In General. Except in cases falling within stat- 
utes providing otherwise,°° a court or clerk of court 
has no power to issue process to be executed,®* and 
the process of a court does not run,®? beyond the 
limits of the territorial jurisdiction of the court. 
No sovereignty can extend the process of its courts 
beyond its territorial limits;°? nor can, a tribunal 
established by a state extend its process beyond the 
territorial limits of the state.%* 

[§ 26] b. County®°—(1) In General. The issu- 
ance of process to a county or counties other than 
the one in which the action is begun is permissible 
when,®® and only when,®? the case is within a stat- 
ute authorizing the issuance of process to such coun- 

90. Jefferson County Sav. Bank v. 
Carland, 195 Ala. 279, 71 S 126; Car- 


rere v. Aucoin, 122 La. 258, 47 S 598; 
Virginia Carolina Chemical Co. v. 


P 825: Whipple v. Hill, 36 Nebr. 720, 
55 NW 227, 38 AmSR 742, 20 LRA 
313; North American Mercantile 
Agency Co. v. Kennedy, 124 App. Div. 
657, 109 NYS 165. 

Mandamus to compel issuance of 
process see Mandamus §§ 101, 120. 


69. Ala.—Varner v. Barrett, 209 
Ala. 256, 96 S 70: 

Cal.—Touchard y. Crow, 20 Cal. 
150, 81 AmD 108. 

Colo.—MecNevins v. McNevins, 28 


Colo. 245, 64 P 199 (clerk of county 


court). 
Ida.—Zimmerman y. Bradford-Ken- 


nedy Co., 14 Ida. 681, 95 P 825 


Mo.—State v. Bates, (A) 286 SW 
420. 
Nebr.—State v. Carrico, 86 Nebr. 


448, 125 NW 1110. 

N. Y.—North American Mercantile 
Agency Co. v. Kennedy, 124 App. Div. 
657, 109 NYS 165. 

vVt.—Tucker v. Eden, 68 Vt. 168, 34 
A 698; In re Durant, 60 Vt. 176, 12 


A 650. 

[a] Clerk de facto.—Process is 
valid when issued by one who is clerk 
de facto. State v. Webster Parish 
Police Jury, 120 La. 163, 45 S 47, 14 
LRANS 794; Calvert, etc., R. Co. v. 
Driskill, 31 Tex. Civ. A. 200, 71 SW 


997. 

[b] In Georgia (1) the clerk is au- 
thorized to issue process in ordinary 
cases (Moses v. Strickland, 138 Ga. 
539, 65 SE 622); (2) but in a pro- 
ceeding to foreclose a mortgage (see 
Mortgages § 1595) (3) or attorney’s 
lien (Moss v. Strickland, supra) upon 
real property, process is to be issued 
by the judge, rather than the clerk. 

70. Yonge v. Broxson, 23 Ala. 684; 
Lucas v. Belcher, 20 Ala. A. 507, 1038 
S 909 [certiorari den 212 Ala. 597, 103 
S 912]; Goodwyn y. Goodwyn, 11 Ga. 


178: Jacobs v. Measures, 13 Gray 
(Mass.) 74; Pendleton v. Smith, 1 W. 
Va. 16. 


[a]. Where woman acting as dep- 
uty clerk signs a writ, it is not ab- 
solutely void, although voidable, and 
is not subject to collateral attack. 
State v. Webster Parish Police Jury, 
120 La. 163, 45 S 47, 14 LRANS 794. 

71. Harrington v. Placer County 
Super. Ct., 194 Cal. 185, 228 P 15; Ab- 


Precipe or direction by plaintiff see 
infra § 28. 
Clark, 47 Conn. 


72. Doolittle v. 
316. 

73. Evans v. Etheridge, 96 N. C. 
42,.1 SE 633; Kerns v. Huntzinger, 2 
LegRece (Pa.) 79; Vermont Mut. F. 
Ins. Co. v..Cummings, 11 Vt. 503. 

74. See statutory provisions. 

fa]. Construction of, or reference 
to, “such statutes.—Rand v. Panta- 
graph Co., 1 Colo. A. 270, 28 P 661; 
Gilmer v. Bird, 15 Fla. 410; Francis 
v. Knerr, 149 Minn, 122, 182 NW 988; 
White v. Johnson, 27 Or. 282, 40 P 
511, 50 AmSR 726; Roznik-v. Becker, 
68 Wash. 63, 122 P 593. 


75. Saskatchewan Land, etc., Co. 
v. Leadley, 6 Terr. L. 82. 
76. Saskatchewan Land, etec., Co. 


v. Leadley, supra. 

77. North American Mercantile 
Agency Co. v. Kennedy, 124 App. Div. 
657, 109 NYS 165. 

78. Exemptions from service of 
process see infra §§ 226-256. 

79. Jones v. Illinois Cent. R. Co., 
188 Iowa 850, 175 NW 316. 

80. See Corporations § 4098. 

81. Ford v. Southern R. Co., 33 
Ga. A. 24, 125 SE 479; Horst v. Light- 
foot, 103 Tex. 643, 132 SW 761 [rev 
(Civ. A.) 122 SW 606]. 

Place to which process may issue 
see infra § 25. 

82. Gilson v. Appleby, 78 N. J. Ea. 
96, 78 A 668 [aff 79 N. J. Ha. 590, 81 
A 925]. 

83. Shaffer v. Harbaugh, 105 Kan. 
681, 185 P 1049. 

84 Horst v. Lightfoot, 103 Tex. 
643, 132 SW 761 [rev (Civ. A.) 122 SW 


606]. 
85. See Corporations § 2898. 
86. Welch Lumber Co. v. Carter, 


78 W. Va. 11, 88 SE 1084, 2 ALR 15838. 

Whether sovereignties and public 
corporations amenable to garnish- 
ment process see Garnishment §§ 67— 


73, 80. 
87. See infra § 28. 
88. Nutting v. Losance, 27 Ind. 37. 
89. Cross references: 

Issuance of final process beyond lim- 
its of original jurisdiction see 
Courts § 133. 

Service of process outside of jurisdic- 
tion see infra §§ 71-73. 


Turner, 190 N. C. 471, 130 SE 154. 

Local action in federal district 
court see Federal Courts § 27. 

91. U. S.—Vitkus v. Clyde SS. Co., 
232 Fed. 288. 

Ark.—Auditor v. Davies, 2 Ark. 494. 

Tll—Aspern vy. Lamar Ins. Co., 6 
Tie Awn235; 

Ind.—Ham v. Rogers, 6 Blackf. 559. 
bh ee v. Saul, 8 Mart. N. 'S. 

Nebr.—Walker vy. Stevens, 52 Nebr. 
653, 72 NW 1088. 

N. C.—State v. Tate, 66 N. C. 431. 

Oh.—Knight v. -Buser, 6 Oh. Dec. 
(Reprint) 772, 8 AmLRec 28. 

Or.—Lane v. Ball, 83 Or. 404, 160 P 
144, 149, 168 P 975 [quot Cyc]. 

92. Vitkus v. Clyde SS. Co., 232 
Fed. 288; Carrere v. Aucoin, 122 La. 
258, 47 S 598; Jones v. Jones, 108 N. 
Y. 415, 15 NE 707, 2 AmSR 447. 

938. China, etc., Bank v. Morse, 168 
N. Y. 458, 61 NE 774, 85 AmSR 676, 
56 LRA 139. 


94. Pennoyer v. Neff, 95 U. S. 714, 
24 L. ed. 565. 
{a] Process of court of one state 


cannot run into another state and 
summon a party there domiciled to 
leave its terrritory and respond to 
proceedings against him. Hess v. 
Pawloski, 274 U. S. 352, 47 SCt 632, 71 
L. ed. 1091; Pennoyer’ v. Neff, 95 U. 
S.,714, 24 L. ed. 565. 

95. In action against corporation 
see Corporations § 2899. 


96. Tucker vy. Real Est. Bank, 4 
Ark. 431; Linton ’v. Anglin, 12 Ml. 
284; Haddock v. Waterman, 11 Ill. 


474; Haynes v. City Nat. Bank, 30 
Ok1s"614 122i Pysrs2: 

97. Wirtz “vo Henry; 259" Tl. -109;; 
Christian v. Williams, 111 Mo, 429, 20 
Sw 96; Helfer v. Humburg Quarry 
Co:, 208 Mo. A. 58, 233-SW 273; Con- 
rad v. McCall, 205 Ma. A. 640, 226 SW 
265; Smith v. Johnson, 57 Oh. St. 
486, 49 NE 693; Blackburn v. Peo- 
ples, 8 Oh. A. 165; Ward v. Lattimer, 
2 Tex. 245. 

fa] “Civil process runs only to 
the county of the venue, except as 
otherwise specifically provided.” 
Hixon v. Chamberlin, 116 Okl. 77, 78, 
243 P 183, 46 ALR 3138. 


ee ee a eee Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_ ty or counties, and the statute is valid®’ and in force 
Generally speak- 
ing, it is necessary’ and sufficient? to bring a case 
within a statute of this nature that the action shall 
be rightly brought in the county from which the 
Where a local action is rightly 
brought 1 in the county wherein the real property in- 
volved is situated,* a summons may, under the stat- 
utes, be issued to another county,* even though there 


at the time the action is begun.?? 


summons issues. 


is only a single defendant.® 


[§ 27] (2) Joint Defendants. Under the stat- 
utes® and the construction placed thereon, where 
two or more persons are properly joined as defend- 
ants and at least one of them resides, is served with 
summons, or voluntarily appears, in the county 
wherein the suit was brought, summons or other proc- 
ess may be issued and sent to another county or 
counties wherein the remaining defendants reside or 
However, to authorize the issuance 
of process to another county or counties for one or 
more codefendants, all the persons sued must be 
rightfully joined as defendants;® there must be a 


may be found.’ 


98. Validity of statutes see Con- 
stitutional Law 288. 

99. Funk v. Ironmonger, 76 Ill. 
06. 

1. Rohr v. Jeffery, 128 Kan. 541, 
278 P 725; Hembrow v. Winsor, 87 
Kan. 714, 125 P 22; Marshall v. Sa- 
line> River Land, etc:,' Co., 75 Kan. 
445, 89 P 905; New Blue Springs Mill- 
ing Co. v. De Witt, 65 Kan. 665, 70 P 
647; Adair County Bank v. Forrey, 74 
Nebr. 811, 105 NW 714; Fostoria v. 
Fox, 60 Oh. St. 340, 54 NE 370; Okla- 
homa State Bank v. Reed, 121 Okl. 
103, 247 P 402; Grady v. Rice, 98 Okl. 
166, 224 P 321; Bearman v. Hunt, 68 
ORTA96; 171°P 1124, 

2. Rubber Tire 
American Utilities Co., (Mo. A.) 279 
SW 751; McCrea v. Day, 113 Nebr. 
538, 204 NW 56; Nebraska Mut. Hail 
Ins. Co. v. Meyers, 66 Nebr. 657, 92 
NW 572; Gorey v. Black, 100 Oh. St. 
73, 125 NE 126; Gem City Acetylene 
Generator Co. v. Coblentz, 86 Oh. St. 
199, 99 NE 302, AnnCas1913D 660; 
Campbell v. Woodsdale Island Park 
Go., 4 OhS&CP 152, 3 OhNP 159; La 
Fayette v. Bass.° 122. Okl. 182,.252 P 
1101; Miller v. Thompson, 119 OkI. 
171, 249 P 308; Tibbett v. Oklahoma 
State Bank, 119 Okl. 109, 249 P 149; 
Whitehead v. Cox, 95 Okl. 198, 218 P 
867: Oklahoma City Nat. Bank v. Hz- 
zard, 58 Okl. 251, 159 P 267, LRA1918A 
Ali fat 243-0. S..631; 37 SCt°477, 61 
L. ed. 938). 

8. See Venue [40 Cyc 55]. 

4. See statutory provisions. 

5. Nebraska Mut. Hail Ins. Co. v. 
Meyers, 66 Nebr. 657, 92 NW 572. 

6. See statutory pC Na 

Jou Ind.—-Chicago, .ete;, -R: Co 
Marshall, 38 Ind. A. 217, 75 NE 973. 

Kan.—Security Nat. Bank v. Home 
Nat. Bank, 106 Kan. 303, 187 P 697; 
Hembrow v. Winsor, 87 Kan. 714, 125 


Supply—. Co. >"v. 


P 22; Reiff v. Tressler, 86 Kan. 273, 
120 P 360; Hendrix v. Fuller, 7 Kan. 
331. 


147 Ky. 


Ky.---Keathley v. Stump, 
2A. 


406, 144 SW 87; Ford v. Logan, 
K. Marsh, 324. ‘ 

Mich.—Boyle v. Waters, 199 Mich. 
478, 166 NW 114. 

Nebr.—Nebraska Nat. Bank v. Par- 
sons, 115 Nebr. 770, 215 NW 102; 
First State Bank vy. Ingrum, 107 
Nebr. 468, 186 NW 334; Wiley v. 
National Surety Co., 103 Nebr. 68, 170 
NW 349; Farmers’, etc., Bank v. Tate, 
96 Nebr. 142, 147 NW 213; Hobson 
v. Cummins, 57 Nebr. 611, 78 NW 295; 
Belcher v. Palmer, 35 Nebr. 449, 53 
NW 380; Bair v. Peoples’ Bank, 27 
Nebr. 577, 43 NW 347. 

Oh.—Norris v. Buchanan, 21 Oh. 
Cir. Ct. N. S. 497; Steel v..Burgert, 4 
oh Dec. (Reprint) 557, 2 ClevLRep 
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| cause of action® and a right to recover judgment?® 
against the defendant who resides or is served with- 
in the county wherein the suit is brought; 
must be a real and substantial, rather than a nom- 
inal, defendant.11 
In suit begun by attachment of the property of 
one defendant, a writ of summons may, under the 
construction placed upon the statutes of some states, 
be issued to another county in which a codefendant 


and he 


resides or has property.?? 


Issuance. ?3 


Tenn.—Tennessee Cent. R. Co. v. 
Vanhoy, 143 Tenn. 312, 226 SW 225; 
Nashville v. Webb, 114 Tenn. 432, 85 
SW 404. 

Va.—Talley v. Drumheller, 135 Va. 
186; 115 SE 517. 

[a] “Joint defendants,” as used in 
a statute of this nature, embraces all 
persons who may be properly joined 
in the one action. Peo. v. Judge 
Wayne Cir. Ct., 22 Mich. 493. 

8. Hall v. Hall, 124 Kan. 466, 260 
P 645; Hembrow v. Winsor, 87 Kan. 
714, 125 P 22; Marshall v. Saline 
River Land, etc., Co., 75 Kan. 445, 89 
P 905; Smith v. Atlas Refining Corp., 
122 Nebr. 6, 198 NW 356; Ulysses 
First Nat. Bank v. Warren, 113 Nebr. 
361, 203 NW 556; McNeny v. Camp- 
bell, 81 Nebr. 754, 116 NW 671. 

[a] Action for money only.—‘“To 
authorize summons to another coun- 
ty in personal actions for the recoy- 
ery of money only, there must be an 
actual right to join the resident and 
nonresident defendants.” McNeny v. 
Campbell, 81 Nebr. 754, 760, 116 NW 
671, 117 NW 885. 

{b] Misjoinder of causes of action 
defeats the right to summon a non- 
resident defendant. Stewart v. Ros- 
engren, 66 Nebr. 445, 92 NW 586. 

{c] Actual joint liability must be 
disclosed (1) and proof of a several 


liability will not authorize a judg-° 


against a defendant served in 
another county. McKibben. v. Day, 
71 Nebr. 280, 98 NW 845; Stull Bros. 
v. Powell, 70 Nebr. 152, 97 NW 249; 
Penney v. Bryant, 70 Nebr. 127, 96 
NW 1033. (2) The court is without 
jurisdiction of the nonresident de- 
fendant if plaintiff fails to establish 
the joint liability charged, even 
though the nonresident defendant 
does not take the objection. McDon- 
aldv.eoardman, U7 Oh, Cir, Ct. 209, 
9 Oh. Cir. Dec. 533. 

9. Rohr v. Jeffery, 128 Kan. 541, 
278 P7725. 


ment 


10. Morearty v. Strunk, (Nebr.) 
226 NW 329. 
11. Rohr v. Jeffery, 128 Kan. 541, 


278 P 725; New Blue Springs Milling 
Co. v. De Witt, 65 Kan. 665, 70 P 647; 
Wells v. Patton, 50 Kan. 732, 33 P 15; 
Brenner v. Egly, 23 Kan. 123; Vian v. 
Hilberg, 111 Nebr. 232, 196 NW 153; 
Seiver v. Union Pac. R. Co., 68 Nebr. 
91, 93 NW 943, 110 AmSR 3938, 61 LRA 
319; Goldstein v. Fred Krug Brew- 
ing Co., 62 Nebr. 728, 87 NW 958; 
Hobson v. Cummins, 57 Nebr. 611, 78 
NW 295; Hanna vy. lmerson, 45 Nebr. 
708, 64 NW 229; Cobbey v. Wright, 23 
Nebrs 250,-°36 NW, 505; Ibunn. iv. 
Haines, 17 Nebr. 560, 23 NW 501; 
Grady v. Rice, 98 Okl. 166, 224 P 321. 

12. Williams v. Short, 219 Mo. A. 
001 SW 706 [transf (Mo.) 2638 SW 


[§ 28] 5. Conditions Precedent to; and Time for, 
If a statute or rule of court fixes a con- 
dition precedent to the issuance of process, ordina- 
rily a failure to comply with the condition invali- 
dates the process;* but the rule is otherwise where 
the statute is for the benefit of the clerk of court,1® 
as where it requires the payment of a tax or issuing 
fee before the issuance of the writ or summons.1® 
Under some statutes+? and the construction placed 
thereon, process cannot issue before the filing of 
the petition, declaration, or complaint.1§ 
required that the complaint shall be filed and the 


It is not 


13. Issuance of process: 
Delay in, as ground for dismissal of 
acrice see Dismissal and Nonsuit § 


For summoning of jurors, time for 
see Juries § 236 

On Sunday or holiday see Holidays 
§ 7; Sunday [387 Cyc 585]. 

Without security, penalty for see 
Clerks of Courts § 129 note 26 [b]. 
14. Ark.—Carrington v. Hamilton, 

3 Ark. 416. 
ght —Morse v. Rankin, 51 Conn. 


Fila. —Lord v. F. M. Dowling Co., 52 
Fla. 313, 42 S 585. 

Oh.—Stevens v. White, 2 Oh. Dec. 
(Reprint) 107, 1 WestLMonth 394; 
White v. Freese, 2 Cine. Super. 30. 

6 


N. W. 
Terr. L. 267: 

[a] Cost bond.—W'here the clerk 
was required by statute to pass upon 
the bond far costs before issuing the 
process, a failure so to do renders the 
process void. Redmond v. Mullenax, 
113 N. C. 505, 18 SE 708. 

-[b] Proof of certain facts.— 
“When the statute requires the proof 
of the existence of certain facts to 
be made before process is issued, and 
there is an entire absence of proof as 
to any of the essential facts, the 
process is void. But when the proof 
adduced has a legal tendency to es- 
tablish every essential fact the proc- 
ess is not void, even if it be errone- 
ously issued, because the proof ad- 
duced is legally insufficient.” Lord 
v. F. M. Dowling Co., 52 Fla. 313, 325, 


42 S$ 585. To same effect. Staples v. 
Fairchild, 3 N. . 4l. ; 
15. Brown.v. Peevey, 4 Ark. 442. 
16. Brown v. Peevey, supra. 
17. See statutory provisions. 
18. Commercial Nat. Bank _ y. 
Tucker, 1238 Kan. 214, 254° RP 1034; 


Atchison, etc., R. Co. v. Lambert, 31 
Okl. 300, 121 P 654, AnnCas1913H 399, 

[a] Sufficiency of pleading to au- 
thorize issuance of process.—(1) Fil- 
ing an unsigned declaration will not 
authorize the issuance of process. 
Carrington v. Hamilton, 3 Ark. 416. 
(2) Where a complaint was filed and 
process was issued and served, and 
afterward process was issued against 
a person who was not named in the 
record and plaintiff amended making 
such person a party, the process was 
bad as to such person. Jones v. 
Porter, 23 Ind. 66. (3) A prayer for 
a citation is not necessary. Bauduc 
v. Domingon, 8 Mart. N. S. (La.) 434; 
Sompeyrac v. Estrada, 8 Mart. (La.) 
722. (4) No averment in the decla- 
ration of nonresidence of defendant 
is necessary to authorize the issu- 
ance of a writ to another county (El- 
liott v. State Bank, 4 Ark. 437), (5) 
although, as a general rule, it is per- 


‘“ 
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summons issued at the same time;?® and in a juris- 
diction wherein the statutes place no limitation upon 
the time of issuing a summons, it may issue at any 
but in jurisdictions wherein the codes or 
statutes provide for the issuance of a summons with- 
in a limited period of time after the filing of the 
complaint,?? it must be issued within the time limit- 
ed,?” unless the code or statutory provision is di- 
rectory”® or an order of court for the issuance of 
process is procured;** and it is within the discre- 
tion of the court to allow or refuse the issuance of 
or the expiration of 


time ;7° 


summons after a long delay”? 
the statutory period.?® 


Precipe or direction by plaintiff.27 
a written order to the clerk of a court to issue a 
Many statutes require plaintiff to file a 
preecipe with the clerk before the summons issues,*? 
and under such statutes the clerk may refuse to is- 
sue the summons until plaintiff files a precipe;*° 
but the filmg of a precipe is not jurisdictional,** 
the clerk may waive it without affecting the validity 
of the process,?? and inaccuracies in the precipe 
An unnecessary + 
second summons issued without a precipe or other 
authorization by the cross petitioner after the filing 
of a cross petition is a mere nullity.°° In some juris- 
dictions the mere filing of a petition, without giving 
any directions to the clerk as to'the issuance of 


writ.?8 


do not invalidate the process.** 


haps better to make such an aver- 
ment (Elliott v. State Bank, supra). 
(6) Complaint ‘held sufficient to au- 
thorize issuance of summons. Varner 
v. Barrett, 209 Ala. 256, 96 S 70. 

19. Harrington v. Placer County 
Super. Ct., 194 Cal. 185, 228 P 15. 

20. Dorsey v. Kirkland, 177 N.. C. 
520, 99 SH 407. 


21. See code and statutory provi- 
sions. 
[a] Computation of time.—Where 


plaintiff files a supplemental com- 
plaint, or a so-called amended com- 
plaint which differs from the ordinary 
pleading bearing that name and is 
analogous to a supplemental com- 
plaint, the statutory period should be 
computed from the filing of such 
complaint. Chavier v. Giraldez, 15 
Porto Rico 145. 

22. U.S. v. Schuerman, 218 Fed. 


915; Linden Gravel Min. Co. v. Shep- 
lar, 58 Cal. 245; Coombs v. Parrish, 
6 Colo. 296. 

23. Chavier v. Giraldez, 15 Porto 
Rico 145. 

24. Steves v. Carson, 21 Colo. 280, 
40 P 569 


Issuance without order of court 
generally see supra § 23. 
25. Reese v. Kirby, 68 Ga. 825 (ten 


years). 

26. Baldwin v. Foster, 157 Cal. 643, 
108 P 714; Steves v. Carson, 21 Colo. 
280, 40 P 569. 

27. Precipe for execution see Hxe- 


eutions § 117. 


23.) Diack WL. Dict: Bouvier LE! 
Dict. 
{a] Term is also used as meaning 


an original writ drawn up in the al- 
ternative to command defendant to 
do the thing required or to show the 
reason why he has not done it. Black 
L. Dict., [cit 3 Blackstone Comm. p 
274]. 

[b] Przcipe serves twofold pur- 
pose of marking the time when the 
action begins, and as a guide to the 
clerk in preparing the summons. Mc- 
Millon v. Harrison, 66 Fla. 200, 68 S 
427, 49 LRANS 946. 

29. See statutory provisions. 

30. State L. Ins. Co. v. Oklahoma 
Gity Nat. Bank;'21 Okl. 823, 97_P 574. 

31. McMillon v. Harrison, 66 Fla. 
200, 68 S 427, 49 LRANS 946. 

32. Johnson v. Murray, 112 Ind. 
154, 13 NE 273, 2 AmSR 174;. Goff v. 


PROCESS. 


—1. In General. 


by an applheable 
A precipe is 


construction.*& 
state the street 


Form.*? 


sions relating to 


Russell, 3 Kan. 212; Manspeaker v. 
Topeka Bank, 4 Kan. A. 768, 46 P 1012. 

33. See cases infra this note. 

[a] Particular matters held in- 
sufficient to affect process: (G0) 
Precipe signed “attorneys” and not 
“attorneys for plaintiff.”” Robinson 
v. Brown, 74 Ind. 365. (2) Signature 
of precipe by legal plaintiff. Good 
Vv. eBair, S-ilancBar' (Pa.)” 8b: (3) 
The filing of the preecipe by a code- 
fendant, instead of plaintiff. State 
L. Ins. Co. v. ‘Oklahoma City Nat. 
Bank, 21 Okl. 823, 97 P 574. (4) Re- 
turn day specified only by request to 
“fix in’ summons a specified date. 
Johnson-v. Lynch, 87 Ind: 326. (5) 
Requiring the process to be made re- 


turnable in less than the required 
number of days. Davis v. Brode, 13 
Pa. Co. 631. (6) Use of word ‘“proc- 
ess” instead of ‘‘summons.’”’ Ken- 


nedy v. Beck, 15 Kan. 555. 


34. See supra § 21. 

35. Rice v. Bontjes, 121 Okl. 292, 
250) P89: 

36. nares v. Bates, (Mo. A.) 286 
Sw 4 

a7. Giate v. Bates, supra 

38. Cross” references: 


Conformity of federal to state prac- 
tice see Federal Courts §§ 134, 135. 

Defects in writ as grounds for quash- 
ing writ, service, or return see in- 
fra §§ 320-322. 


39. See statutory provisions. 
40. See cases infra this note. 
fa] Application of statute.—A 


general statute enacted for the pur- 
pose of securing uniformity with re- 
gard to process in courts of a particu- 
ie grade will apply to courts created 
by a prior special act. Starbird v. 
Brown, 84 Me. 238, 24 A 824. 

41. Ward v. Ward, bo Cale 139): 
Smith v. Aurich, 6 Colo. 388; Smith 
v. Buckholts State Bank, (Tex Civ. 
A.) 1983 SW 730; Crenshaw v. Hem- 
pel; 60NMex. Civ.” Ac (380, css We lol 
Winters v. Hughes, 3 Utah 443, 24 P 


759. 
42. Holt v. Sather,’ 81 Mont. 442, 
264 P 108; Sharman v. Huot, 20 Mont. 


555,52 P 558, 68 AmSR 645; Beck v. 
Nelson, (Tex. (Ophige VND tiki7g ‘SW (2a) 
144; ‘Boydstun v. Nugent, (Tex. Civ. 
A.) 285 SW 695; Olsen v. King, (Tex. 
Civ. A.) 277 SW 804; Gutierrez v. 
Cuellar, (Tex. Civ. A.) 236 SW 497; 
Smith v. Buckholts State Bank, (Tex. 


process, amounts to an 
process,*® and it is the duty of the clerk to issue 
process immediately.37 

[§ 29] C. Requisites, Validity, and Construction?* 


effective process.°? 
statute,°* plaintiff must proceed by a summons®+ 
rather than a notice®® or an order to show cause.*® 
In some jurisdictions the code or statutory provi- 


[§§ 28-29 


order to the clerk to issue 


The requisites of process are large- 


ly matters of statutory regulation,?® and it is nee- 
essary that the writ contain whatever an applicable*°® 
statute prescribes;4! such a statute is mandatory** 
and a strict,*® or at least a substantial,#4 compli- 
ance therewith is necessary. Conversely, the proc- 
ess need not contain matters which are not required 
by an applicable statute,*® unless they are required 


constitutional provision.*® In some 


jurisdictions the statutes are strictly construed;*? 
but in other jurisdictions they are accorded a liberal 


Sometimes a particular defect, such 


as the omission of a signature,*® or a failure to 


number of plaintiff’s attorney,®° is 


held to be a mere irregularity and not jurisdictional. 
A registered letter does not constitute 


When so provided by code or 


a summons do not prescribe a form 


thereof,°* while in other Jurisdictions the codes, 
statutes, or rules of court provide that a summons 
shall be substantially in a form therein set out.°* 


Civ. A.) 193 SW 730; Crenshaw v. 

empeh 60 Tex. Civ. A. 385, 130°SW 
Particular mandatory or directory 

requirements see infra §§ 30-42. 

43. Boydstun v. Nugent, (Tex. Civ. 
A.) 285 SW 695; Kimmell v. Edwards, 
res Civ. A.) 193 SW 3638, 194 SW 

44. Francis v. Knerr, 149 Minn. 
122, 182-NW 988; Olsen v. King, (Tex. 
Civ. A.) 277 SW 804; Gutierrez v. 
Cuellar, (Tex. Civ. A.) 236 SW 497. 

45. Hemken v. Farmer, 3 Rob. 
(La.) 155. 7 


46. ‘See infra § 30. 

47. Gutierrez v. Cuellar, (Tex. Civ. 
A.) 236 SW 497. 

48. Flanery v. Kusha, 143 Minn. 


308, 1738 NW 652, 6 ALR 838. 

49. See infra § 45. 

50. Sullivan v. Harney, 53 Misc. 
249, 108 NYS 177. 

51. Fictitious form of citation in 
case of absentees see Absentees § 47. 


52. Chappel v. Standard Scale, 
ete., Corp: LbyDelIChs 3338. Use Alaa 
5 pee vatery. service by mail see infra 
102. 

_53. See code and statutory provi- 
sions. 

54 Ashland Second Nat. Bank vy. 
Prichard, 172 Ky. 190, 189 Sw 14; 
Nevin v. Pacific Coast, ete., Pack- 


ing Co., 105 Wash. 192, 177 P 739. 

55. Ashland Second Nat. Bank v. 
Prichard, 172 Ky. 190, 189 SW 14. 

56. Nevin v. Pacific Coast, ete., 
Packing Co., 105 Wash. 192, 177 P 739. 

Petition and order of court see in- 
fra text and note 74. 

57. Stanquist v. Hebbard, 122 Gal. 
268, 54 P 841; Flanery v. Kusha, 143 
Minn. 308, 173 NW 652, 6 ALR 838; 


Se Sanders, 118 S. ©. 498 at) SE 
[a] Summons is sufficient, under 


such provisions, “if it clearly informs 
the defendant that it is intended for 
‘him and requires him to answer the 
complaint.” Flanery v. Kusha, 143 
ye aa 308, 309, 173 “NW 652, 6 ALR 
See code and statutory provi- 
and court rules. 

Summons held _ sufficient.— 
Jarvis v. Lavine, 200 App. Div. 552, 
WOE = NAYS, Baike Spokane Merchants’ 
Assoc. v. Acord, 99 Wash. 674, 170 
P 329, 6 ALR 835. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


me 2 ci 


arte 
oS 


-§§ 29-30] 


ee 
j 


A court or judge is without power to prescribe a 
form which is inconsistent with a code or statutory 
provision ;°* nor, where an existing statute may rea- 
sonably be construed to provide for process, should 
resort be had to a power conferred on a court by 
code or statute to frame suitable writs in the ab- 
sence of a statute prescribing a process to be used.*° 
In some jurisdictions irregularities in form, such as 
adding a required statement by way of a memo- 
randum upon the summons instead of inserting it 
in the body thereof, will not vitiate the process ;°4 
but in other jurisdictions wherein a statement of the 
file number of the suit is required’? a failure to 
state such number in the body or on the face of a 
citation is fatal,®* even though it is indorsed on the 
back of the citation.®4 

Writ sent to another county for service on a co- 
defendant should be an exact counterpart .of the 
one which is to be executed within the county,®5 
except that it should be directed to another sheriff®® 
and only the party to be served need be named.®* 

Construction generally.°* The want.of proper cer- 
tainty in a citation cannot be supplied by construc- 
tion®® or intendment.?° 

Conformity to, and aider by, pleading. When is- 
sued upon a pleading, process must conform there- 
to.71 Sometimes process is held sufficient when read 
and construed in connection with a complaint or 
petition to which it refers’? or which is attached 
thereto.7® An order of court and a petition together 
may properly be regarded as a summons where it is 


[b] 
Kenngott v. Kenngott, 116 Mise. 569, 


Summons held insufficient.— 73. Joseph 


PROCESS 


First 
Rusk; 64 Or. 35, 127 P 780, 129 P 121, 


[50 C.J.] 453. 


provided by a subsequent order of court that they 
shall be so regarded and they contain substantially 
every requisite of a summons prescribed by code 
provisions.** . 

[§ 30] 2. Style. The “style” of a writ should not 
be confused with the “teste” thereof.7® The former 
term is employed to designate the name in which the 
writ or process runs;*® and a writ is properly said 
to run in the name of the person or government from 
whom the command on the face of the writ appears 
to emanate.’ Constitutional, or both constitutional 
and statutory, provisions, in the various states pre- 
seribe that the style of all process shall be, or that 
all process shall run in the name of, “the state of 
soe 4 5778 “the commonwealth of . sats et 
or “the People of the state of . re Oe EL Opi 
ever, the word “process” is employed in such provi- 
sions in a restricted sense,*! and, as so employed, it 
has reference only to such process as under the com- 
mon law of England is required to run in the name 
of the king;*? the provisions apply only to judicial 
proceedings*? or to process emanating from a 
court;** and they do not apply to special proceed- 
ings*® or to proceedings in an executive department 
of a state;*® nor do they apply to a citation®’ or 
a summons issued or notice given by a party or his 
attorney under statutory authority.**® In some states 
the provisions are held to be mandatory,®® but. in oth- 
ers they are held to be directory.®° Also, in some 
jurisdictions process which is not in the prescribed 
style is void,®! but in others it is voidable only®? 


Nat. Bank v.]| 43, 162 NW 898. 


[a] Provisions do not apply to 


59. Reford v. 
Que. Pr. 150. 

Cross references: 

Power of federal circuit court of ap- 
peals to prescribe form of process 
see Federal Courts § 336. 

Regulation of process by rule of 
court generally see Courts § 278. 
60. McKendrick v. Western Zinc 

Min.’Co., 165 Cal. 24, 130 P 865. 

61. Star v. Mahan, 4 Dak. 213, 30 
NW 169; Cook v. Kelsey, 19 N. Y. 412. 

62. Durham v. Betterton, 79 Tex. 
223, 14 SW 1060; Houston, ete, RR. 
Goh vii Brving,, 2ZioTex.. A. Civs (Cas. § 
122. 

63. Gutierrez v. Cuellar, (Tex. Civ. 
A.) 236 SW 497; Crenshaw v. Hempel, 
GOERS. (OivatA. 385,130. SW) T31. 

64. Gutierrez v. Cuellar, (Tex. Civ. 
A.) 236 SW 497; Crenshaw v. Hempel, 
60 Tex. Civ. A. 385, 130 SW 731. Com- 


190 NYS 282. 
The Stadium, 20 


_ pare McLane v. Kirby, 54 Tex, Civ. A. 


113, 116 SW 118 (indorsement on cita- 
tion near the title is sufficient). Con- 
tra Baugh v. Baugh, (Tex. Civ. A.) 


175-SW 725. ‘ 
Indorsements generally see infra 
§ 48. 
65. Mayo v. Stoneum, 2 Ala. 390; 


Womsley v. Cummins, 1 Ark. 125. 


66. See infra § 31. 
67. See infra § 41. 
68. Construction as to return day 


see infra § 40. 
69. Smith v. Buckholts State Bank, 


(Tex. Civ. A.) 193 SW 730. 


70. Smith v. Buck'holts State Bank, 
supra. ; 
71. Farmers’ Banking, etc., Co. v. 


Mauck, 70 Nebr. 586, 97 NW 835. 

[a] Substantial conformity.— 
Where the petition is the leading 
process, all that is required as to the 
citation, if the petition is correct, is 
substantial conformity to the peti- 
tion, and the same strictness is not 
demanded as in the case of the writ 
at common law which was the lead- 
ing process in the suit. Dikes v. 
Monroe, 15 Tex. 236. 

Pleading conforming to process see 
Pleading § 185. 

72. Lamb v. McElwaney, 143 Ga. 
490, 85 SE 705. 


44 LRANS 138, 145. 

Stating nature of action or demand 
by attaching copy of pleading see in- 
frances Age 

74 State v. Sanders, 118 S. C. 498, 
110 SE 808. 

75. Johnson y. Provincial Ins. Co., 
12 Mich. 216,-86 AmD 49. 

Teste see infra § 44. 


76. See cases passim infra notes 
77-96. 
77. Johnson v. Provincial Ins. Co., 


12 Mich. 216, 86 AmD 49. 

78. See constitutional and statu- 
tory provisions. 

[a] Style held sufficient.—(1) 
“DThe state of’ (Branch. v. Branch, 6 
Fla. 314), (2) or “state of’? (Weber v. 
Frost, 22 La. Ann. 348; Mabbett v. 
Vick, 53 Wis. 158, 10 NW 84), fol- 
lowed by the name of the state in 
question is sufficient. 


79. See constitutional provisions. 
80. See constitutional provisions. 
[a] Use of quotation marks in 


constitutional provision favors the 
idea that the phrase must be used 
verbatim. Johnson v. Provincial Ins. 
Co., 12 Mich. 216, 86 NW 49. / 

[b] Style held sufficient.—Knot 
v. Pepperdine, 63 Ill. 219. 

[ec] Style held insufficient.—A writ 
styled “State of Michigan. The Cir- 
cuit Court for the County of Neway- 
go, in Chancery,” does not run in the 
name of the people of the state of 
Michigan. Forbes v. Darling, 94 
Mich. 621, 54 NW 385. 

81. Hanna v. Russel, 12 Minns 80; 
Burns v. Pittsburg Mortg. Inv. Co., 
105: OkI. 150, 231 P 887. 

Different meanings of “process” see 
supra § 1. , Eek 

82. Curry v. Hinman, 11 Ill. 420; 
McKenna v. Cooper, 79 Kan. 847, 101 
P 662 (as employed in constitutional 
provision); Lennig v. Newkirk, 7 N. 
J, J. 87> Burns v. Pittsbure Morte. 
Inv..Co., 105 OK. 15.0)-231°P 887% 

83. State v. Thurston County Su- 
per. Ct., 139 Wash. 454, 247 P 942. 

84. McKenna v. Cooper, 79 Kan. 
847, 101 P 662 (code provision); Han- 
na v. Russell, 12 Minn. 80; Sprague 
vy. Birchard, 1 Wis. 457, 60 AmD 393. 

85. Kundert v. Madison, 39 S. D. 


notice in condemnation proceeding's. 
—State v. Chelan County Super. Ct., 
142 Wash. 270, 253 P 115. 

Notice or process in election con- 
test see Plections § 277. 

86. State v. Thurston County Su- 
per. Ct., 139 Wash. 454, 247 P 942. 

87. Kimball v. Taylor, 14 #. Cas. 
No. 7,775, 2 Woods 37; Herndon v. 
Wakefield-Moore Realty Co., 143 La. 
724, 79 S 318; Bludworth v. Som- 
peyrac, 3 Mart. (La.) 719. 

88. Colo.—Comet Cons. Min. Co. v. 
Frost, 15'Colo. 810, 25 P1506. 

Fla.—Gilmer v. Bird, 15 Fla. 410. 

Iowa.—Nichols v. Burlington, etce., 
Plank Road Co., 4 Greene 42. 

Kan.—McKenna v. Cooper, 79 Kan. 
847, 101 P 662. 

Minn.—Hanna, v. Russell, 12 Minn. 
80 [crit Hinkley v. St. Anthony Falls 
Water Power Co., 9 Minn. 55]. 

Ore.—Bailey v. Williams, 6 Or. 71. 

Wis.—Porter v. Vandercook, il 


Wis. 70. 
89. Sloan v. State, (Okl. Cr.) 282 


P 898; Myers v. State, (Okl. Cr.) 267 
P 867; McAdoo v. State, (Okl. Cr.) 
258: RP 307 


90. State v. Thompson, 315 Mo. 92, 
285 SW 972; Creason v. Yardley, 272 
Mo. 279, 198 SW 830. 

Ot. i S.—Manville v. Battle 
Mountain Smelting Co., 17 Fed. 126, 
5. MeCrary. 328. 

Tll.—Wallahan v. Ingersoll, 117 Ill. 
123, 7 NE 519; Sidwell v. Schumach- 
er, 99 Ill. 426; McFadden v. Fortier, 
20, Til. 509, 

Ky.—Yeager vy. Groves, 78 Ky. 278. 

Mich.—Forbes v. Darling, 94 Mich. 
621, 54 NW 385. 

W. Va.—Beach v. O’Riley, 14 W. 
Va. 55; Sims v. Charleston Bank, 3 
W. Va. 415. 

92. Ark.—Kahn v. Kuhn, 44 Ark. 
404. Compare Gilbreath v. Kuyken- 
dall, 1 Ark. 50 (after the adoption of 
a state constitution a writ issued in 
the name of the United States of 
America, within the jurisdiction of a 
state, is void). 

Minn.—Hanna v. Russell, 12 Minn. 
80. 

Mo.—Doan_v. Boley, 38 Mo. 449; 
Hansford v. Hansford, 34 Mo. A. 262. 
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and is subject. to amendment.®3 

Place of statement. While the place for the style 
is properly at the head of the writ,®* it may never- 
theless appear elsewhere without rendering the sum- 
mons invalid.®® However, the statement of the 
state and county in the margin of process, as or- 
dinarily employed to show the venue, is not. suffi- 
cient to cause the process to be regarded as run- 
ning in the name of the state.®¢ 

{§ 31] 3. Direction. Process should ordinarily be 
directed to the officer who is to serve it,®? such as 
the sheriff of the county®’ .wherein the suit is pend- 
ing,®® or, where defendant is alleged to be a resi- 
dent of another county and the issuance of process 
to,+.and service within,? such county is authorized 
by law, the sheriff of such county;? but under some 
‘statutes or rules of court* the summons is to be di- 
rected to defendant® or a person who has acquired 
an interest in the property involved.® 

Officer in another state. Under some statutes,’ 
and the construction placed thereon, process to be 
served in another state may be directed “to any of- 
ficer authorized by law to serve process” within 
that state, without naming or designating any par- 
ticular officer. In the absence of a statute con- 
ferring it, a clerk of court in one state is without 
authority to issue a’ summons directed to the sheriff 
of a county in another state.°® 

Disqualification of officer. Where the sheriff or 
other officer who ordinarily serves writs is disquali- 
fied to serve process in a particular case,1° the proc- 


PROCESS 


ess should not be directed to him;!! and where it 
is provided by statute that in such case the process 
shall be directed to,1? and served by,!? some other 
designated officer, the process should be directed to 
such officer;'* but a statutory condition precedent 
to such direction must have been fulfilled;+® and 
under some statutes the facts giving the substitute 
authority to serve the writ should appear upon the 
face thereof.'® 

In urgent case, as where plaintiff is in danger of 
losing his debt and an officer is not seasonably to 
be had, direction of the writ to an indifferent per- 
son is permissible under some statutes.17 

Direction to return. Where the law requires the 
officer to return process, a direction to him to do so 
need not be inserted.+® 

Effect of want of proper direction. Whether the 
want of a proper direction is a fatal defect in a 
writ is a question upon which there is a difference 
of judicial opinion; some courts hold that. the de- 
fect is fatal to the validity of the writ,1® while oth- 
ers take the view that it is not fatal,?° but may be 
cured by amendment.*+_ The absence of a proper 
direction is a mere informality in ease of a statu- 


tory summons which does not issue out of the court,?? 


provided the instruments disclose for whom it is in- 
tended.?3 

[§ 32] 4. Designation of Court, Judge, and Place. 
The court in which the action is brought must be 
designated.24 The process should be made return- 
able in the county in which the suit or proceeding is 


Nebr.—Moore v. Fedawa, 13 Nebr. ]100 Oh. St. 783, 125 NE 126. 9. Simonson v. Typer, 285 Fed. 
379, 14 NW 170. [a] Direction to all sheriffs of | 240 (in Wyoming). 
Tex.—Portis v. Parker, 8 Tex. 23,| state is improper.—Moss v. Strick- 10. See infra § 61. 
land, 188 Ga. 539, 75 SE 622; Free- 11. Hansford v. Tate, 61 W. Va. 


58 AmD 95. 
. Wis.—lIlsley v. Harris, 10 Wis. 95. 
93. See infra § 347 
94. See cases infra note 95. [b] 


95. Harris v. Jenks, 3 Ill. 475; 
Cleland v. Tavernier, 11 Minn. 194; ] county. 
White v. Com., 6 Binn. (Pa.) 179, 6)|374, 126 SEH 159; 
AmD 443. Co. v. Feldman, 
96. Little v. Little, 5 Mo. 227, 32)SW 702. 
AmD 317; Fowler v. "Watson, 4 Mo. 4. 


27; Beach v. O’Riley, 14 W. Va. 55. 
97. Ark.—Rudd vy. Thompson, 22 5. 
Ark. 363. Minn. 138, 


court rules. 
Plano Mfg. 


man v. Blount Carriage, ete., Co., 30 
Ga. A. 626, 118 SE 599. 12. 
Process construed to be di- 
rected to the sheriff of the proper 14, 
Estroff v. Kaplin, 33 Ga. A. | 90; 
Southern Trading 
(Tex. Civ: ~A‘). 247 


See statutory provisions and 


Co. v. Kaufert, 86 16. 
89 NW 1124; 


207, 56 SE 372. 

See statutory provisions.. , 
13. See infra § 61. 

Minott v. Vineyard, 11 Iowa 
Epperson v. Graves, 3 KyL 527, 
11 Ky. Op..423; Gallegos v. Pino, 1 
N. -M. 410; State! v. Baird, 118 N. 'C. 
854, 24 SE 668. 

ee Chord v. McCoy, Morr. (Iowa) 
McPherson y. State Bank, 4 


Italian Im- | Ark. 558; Carlisle v. Weston, 21 Pick. 


: - 1S§ 30-82 


Ga.—Cheney v. Beall, 69 Ga. 533. 

Mass.—Hearsey v. Bradbury, 9 
Mass. 95. 

Pa.—Paul v. Vankirk, 6 Binn. 123. 

Porto Rico.—Texas Co. v. Garra- 
brandt, 10 Porto Rico Fed. 296. 

Tex.—Carroll v. Peck, 31 Tex. 649. 

W. Va.—Hansford v: Tate, 61 W. 
Va. 207, 56 SE 372. 

{a]- Authority of bailiff should be 
made to appear on the very face of 
the writ of summons, by stating the 
district for which he is registered. 

Reford v. The Stadium, 20 Que. 
Pror150- 

{b] Direction to officer de facto is 
-good.—Gunby v. Welcher, 20 Ga. 336. 

98. Epperson v. Graves, 3 KyL 
1527, 11 Ky. Op. 423; Wood v. Kane, 
143 Va. 281, 129 SE 327. 

[a] Direction both to sheriff and 
city marshal does not affect the va- 
lidity. of the summons where it may 
be served by either officer. Ericson 
v. Charles, 108 Kan. 205, 194 P 652. 

99. Moss v. Strickland, 138 Ga. 
539, 75 SE 622. 

1. See supra §§ 26, 27. 

2. See infra § 69. 

3. Womsley v. Cummings, 1 Ark. 
125; Beasley v. Smith, 144 Ga. 377, 87 
SE 293; Moss v. Strickland, 138 Ga. 
539, 75 SE 622; Freeman v. Blount 
Carriage, etc., Co., 30 Ga. A. 626, 118 
SE 599; Southern R. Co. v. Griffler, 28 
Ga. A. 646, 112 SE 735; Caldwell v. 
Alexander Seed Co., 17 Ga. A. 571, 
87 SE 8438; Strauss v. Owens, 6 Ga. 
A. 415, 65 SE 161; Gorey v. Black, 


porting Co. v. Spodaro, 63 Misc. 320, 
117 NYS 185 (in municipal court); 
Wilson v. Grant, 79 Okl, (132,°191 P 
1040 (nonresident defendant). 

[a] Defendant to be served.—The 
direction need be only to the particu- 
lar defendant intended to be served. 
Traillivc Porter: Wa) Re tein? 60° 

[b] Citation.—(1) In some juris- 
dictions, a citation must be addressed 
to defendant (Commercial Nat. Bank 
v. Smith, 150 La. 234, 90 S 581; Bel- 
ard v. Gebelin, 47 La. Ann. 162, 16S 
739; Jacobs v. Frere, 28 La. Ann. 625; 
Waddill v. Payne, 23 La. Ann. 773; 
Bertoulin v. Bourgoin, 19 La. Ann. 
360; Aldige v. Knox, 16 La. Ann. 180), 
(2) at least where he is a nonresident 
(Porter v. Hill County,- (Tex. Civ. 
A.) 33 SW 383). (8) A citation ad- 
dressed to a partnership ‘and to two 
persons individually is sufficient as 
to one person, even though the other 
person is not a member of the firm 
or there is no partnership. Williams 
Vat Hs AL uWWiells Comte dagay Ar nls eia Ce.) 
Addressing citation to absentee or 
curator ad hoe see Absentees § 48. 

ati deer of parties see infra § 


6 Lamb-Watson Lumber Co. vy. 
Jones, 1 Sask. L. 386. 

[a] General direction ‘to all par- 
ties concerned” is insufficient. Lamb- 
Watson Lumber Co. v. Jones, 1 Sask. 
L. 386. 

7. See statutory provisions. 

8. State v. Hartmann, (Mo.) 19 
SW (2d) 637. 


(Mass.) 535. 

17. Augur v. Augur, 14 Conn. 82; 
Culver v. Balch, 23 Vt. 618. 

18. Smith v. Bradley, 1 
(Conn.) 148. 

19. Ark.—Vaughn v. Brown, 9 Ark. 
20, 47 AmD 730; Anthony v. Beebe, 


Root 


7 Ark. 447. 
Wei eg v. Humphrey, 6 Conn. 


Ill.— Hickey v. Forristal, 49 Ill. 255, 


La.—Bertoulin vy. Bourgoin, 19 La. 
Ann. 360. 
ete tie v. Graves, 90 Vt. 312, 


98 A 5 
Herring v. Kelly, 96 Ala. 
559, 11 S 600. 

Ga. —Telford v. Coggins, 76 Ga. 683; 
Buchanan y. Sterling, 63 Ga. 227; 
Grand Lodge K. P. v. Massey, 35 Ga. 
Ay 140; 132) SH 27/07 
ees ——Simcoke v. Frederick, 1 Ind. 

Me.—Barker y. Norton, 17 Me. 416. 

Mass.—Wood v. Ross, 11 Mass. 271. 

N. H.—Parker v. Barker, 43 N.. H. 
35, 80 AmD 130. 

Porto Rico.—Fuentes v. Maldonado, 
% Porto Rico! Feds 77; 

21. See infra § 348. 

22. Plano Mfg. Co. v. Kaufert, 86 
Minn. 13, 89 NW 1124. 

23. Plano Mfg. Co. v. Kaufert, su- 
pra. 

24. Waddill v. John, 48 Ala. 232; 
Beall v. Siverts, 1 A. K. Marsh. (Ky.) 
154; Dix v. Palmer, 5 HowPr (N. Y.) 
233, 3 CodeRep 214; Anonymous, 2 
CodeRep (N. Y.) 75. See Tallman v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. appear ;°° 


-§§ 82-34] 


instituted ;?° and, if the process requires defend- 
ant’s appearance béfore the court, the place of hold- 
ing the court must be named with reasonable cer- 
Also, it is, or at 
times has been, required by code or statute in some 
states that the process state the place of the filing 
of the petition or complaint,?* the county in which 
the process issues,?® the place where the answer is 
to be filed®° or served, *1 or the county in which plain- 
The process is vitiated by an 
untrue and misleading statement therein as to the 
court in which the action is pending, 
or the place where the answer is to be served,?® 
or which is so uncertain as to make it doubtful in 
which one of two named counties defendant is to 
and a summons commanding defendant 
to appear before one court cannot confer jurisdic- 
tion over him upon another court ;*7 
sion or inaccuracy may be cured by a complaint at- 
tached to,?§ or served at the same time as,°° the 


tainty,*° unless fixed by law.?* 


tiff desires the trial. 32 


Hinman, 10 .Howler, CNA YY?) 789,590 
(“The summons is not void; it is at 
most merely voidable for an omission 
to comply with the practice, which, 
however proper, is entirely depend- 
ent upon the discretion of the court. 
It is not a statutory requisite of a 
summons that it shall state the name 
of the court in which the action is 
brought’’). 

25. Parker v. Kent County Super. 
Ct., 40 R. I. 214, 100 A 305; Boydstun 
v. Nugent, (Tex. Civ. A.) 285 SW 695. 

26. -Womsley v. Cummins, 1 Ark. 
125; State v. Bates, (Mo. A.) 286 SW 
420; Boydstun v. Nugent, (Tex. Civ. 
A.) 285 SW 695; Crenshaw v. Hem- 
pel, 60 Tex. Civ. ‘A. 385, 130 SW 731. 

[a] Statements of place held suf- 
ficient.—(1) At the courthouse in a 
specified county. Tucker v. Real Es- 
tate Bank, 4 Ark. 429. (2) The dis- 
trict court of a named county. Bond 
v. Epley, 48 Iowa 600 (where the 
statute does not require a statement 
of the city or town in which, the court 
is to be held). 

27. Yonge v. Broxson, 23 Ala. 684; 
Stout v. Wertsner, 15 Montg. Co. 
(Pa.) 48. : 

28. See code and statutory provi- 


29. See statutory provisions. 

{a] Even though summons is di- 
rected to sheriff of another county, 
the venue of the summons is properly 
laid in the county in which the ac- 
tion is brought and the summons is- 
sues. Alden Mercantile Co. v. Ran- 
dall, 102 Nebr. 738, 169 NW 433. i 

30. See code and statutory provi- 
sions. 

{a] Citation held sufficient in this 
respect.—Medley v. Voris, 2 La. Ann. 
140. 

31. See code and statutory provi- 
sions. - 

[a] Substantial compliance with 
statutory requirement is necessary.— 
Francis v. Knerr, 149 Minn. 122, 182 
NW 988. 

{b] Statements held sufficient.— 
Hotchkiss v. Cutting, 14 Minn. 537; 
Van Wyck v. Hardy, 4 Abb. Dec. (N. 
Y.) 496, 39 HowPr 392. ; 

32. See code and statutory provi- 
sions. 

[a] Specification of county in cap- 
tion is sufficient.—Ward v. Sands, 10 
AbbNCas (N. Y.) 60. 

83. Eggleston v. .Wattawa, 117 
Iowa 676, 91 NW 1044; Rutta v. Laf- 
fera, 1 Tex. A. Civ. Cas. § 822. 

34. Gill v. Hoblit, 23 Ill. 473; Ca- 
tor v: Cockfield, 3 S: Cc. L. 91. 

35. Francis v. Knerr, 149 Minn. 
122, 182 NW 988 (statement of place 
which does not exist). 

36. Orendorff v. Stanberry, 20 Ill. 
89. ; 
37. Williamson y. Com., 1 Ky. Op. 
573; Land v. Christenson, 109 Nebr. 


PROCESS 


Judge.*t 


ticular judge.** 


38 the county,?* 


but an omis- 


101, 189 NW 838. And see State v. 
Bates, (Mo. A.) 286 SW 420 (although 
the holding of terms of the circuit 
court at two places in one county is 
provided for by statute, a summons 
commanding defendant to appear at 
one place does not confer jurisdiction 
over his person upon a court conven- 
ing at the other place). 

38. Yates v. Blodgett, 
(N..Y.) 278. 

39. Yates v. Blodgett, supra; Jo- 
seph First Nat. Bank v. Rusk, 64 Or. 
wae 127 P 780, 129 P 121, 44 LRANS 


8 HowPr 


40. Ga.—Georgia Southern, etce., 
R. Cos v. Pritchard, 123 Ga. 320, 51 
SE 424. 
ne ears v. Rodewald, 108 Ill. 


La.—Driggs v. Morgan, 10 Rob. 119. 
AOR ees .—Hanna y. Russell, 12 Minn. 
Mo.—-Payne v. Collier, 6 Mo, 321. 
N. Y.—Cook v. Kelsey, 19 N. Y. 412; 
Gould v. Meyer, 129 Misc. 166, 220 

NYS 812. 

Wash.—Ralph v. Lomer, 3 Wash. 
401, 28 P 760. ; 

[a] State.—(1) When not required 
by a pertinent code provision to be 
inserted in the notice or summons, 
the omission of the name of the state 
is not fatal. Lyon v. Byington, 10 
Iowa 124; Cook v. Kelsey, 19 N. Y. 
412. (2) The failure of a citation 
to state that a named city and county 
are in the state is immaterial. St. 
Paul F. & M. Ins. Co. v. Earnest, 
(Civ. A.) 293 SW 677 [aff (Tex.) 296 
SW 1088]. 

[b] Omission to specify county 
as well as place in the body of the 
writ will not vitiate if it does not 
mislead. Gardner vy. Witbord, 59 Ill. 
145; Hall v. Davis, 44 Ill. 494; North- 
western Benev., etc., Assoc. v. Woods, 
21 Tl A. 372. 

{c] Discrepancy between body of 
writ and head or margin.—(1) It has 
been held that a memorandum “dis- 
trict court” at the head of a writ, 
which appears in the body to have 
come from the county court, is not 
part of the writ. Crane v. Brannan, 3 
Cal. 192. (2) However, a statement in 
the margin, required by statute, will 
govern a different venue stated in 
the body of the summons. Relfe v. 
Valentine, 45 Ala. 286. 

41. Teste in name of judge see in- 
fra § 44. 

42. Keane v. Sellon, 28 B. C. 67, 
[1920] 2 WestWkly 117. 

43. Keane v. Sellon, supra. 

44. See cases infra this note. 

[a] In North Carolina (1) under 
a statute in force at one time, the 
summons in a civil action was to be 
made returnable before the judge 
of the superior court, and the sum- 
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process, and it will be disregarded where it does not 
mislead or prejudice.*° 

In some jurisdictions a summons should 
be made returnable before the presiding 
chambers*? and not mention the name of any par- 


judge in 


However, where, under an appli- 


cable statute in force at the time,** a summons is to 
be made returnable before the clerk of court, it is 
irregular to make it returnable to the judge.*® 

[§ 33] 5. Statement of Time or Date—a. Of Fil- 
ing of Petition or Complaint. 
provision that the summons or citation shall state 
the date of the filing of the petition or complaint*® 
is mandatory*’ and requires a statement of the true 
‘date of the filing of the pleading.‘ 
ment is not satisfied by a statement of the date of 
filing of a copy of the complaint.*® 

[§ 34] b. Of Writ.*° 
a material part of it,54 and an error therein,®? or 
the entire omission thereof,®? does not invalidate 


A code or statutory 


The require- 


The date of the writ is not 


mons in a special proceeding was to 
be made returnable before the clerk 
of the court. Tate v. Powe, 64 N. C. 
644. (2) A subsequent statute which 
restores the original procedure by 
which summonses in all civil actions 
in the superior court are to be made 
returnable before the clerk applies 
only to the superior court and not to 
a county court. Union Guano Co. v. 
Middlesex Supply Co., 181 N. C. 210, 
106 SE 832. 

45. Piercy v. Watson, 118 N. C. 
976, 24 SE 659; Sumner v. Miller, 64 
N. Co68s; Johnson v. Judd, #63 AN. Ce. 
498; Swepson v. Harvey, 63. N. Ce 
106; Smith v. McIlwaine, 68 N. C. 


46. See code and statutory provi- 
sions. 

[a] Statement at foot of summons 
is sufficient.—Star v. Mahan, 4 Dak. 
213, 30 NW 169; Cook v. Kelsey, 19 
N. Y. 412 [aff 8 AbbPr 170, 17 How 
Pr 134]. 

47. Ross v. Sechrist, (Tex. Civ. A.} 
275 SW 287; Sypert v. Rogers Liwm-- 
ber Co., (Tex. Civ. A.) 201 SW 1102; 
Smith v. Buckholts State’ Bank, (Téx. 
Civ. A.) (193 SW.730. 

[a] Failure to state any date (1) 
is an irregularity (Pignolet v. Da- 
veau, 2 Hilt. (N. Y.) 584), (2) and, ac- 
cording to some authorities, is a fa- 
tal defect (Houston, ete, R. Co. we 
Erving, 2 Tex, A. Civ. Cas. § 122). 

48. Sypert v. Rogers Lumber Co.,. 
(Tex. Civ. A‘)! 201 'Siw, 1910255 Smith 
v. Buckholts State Bank, (Tex. Civ. 
A.) 193 SW 730; Simms v. Miears, 
(Tex. Civ. A.) 190 SW 544. But see 
Jacquerson v. Van Erben, 2 AbbPr 
(N. Y.) 315 (error of one day is not 
material). 

{a] Error of three days is fatal. 
Leal v. Woodhouse, 2 Tex. A. Civ. 
Cas Se loss 

[b] Impossible date.—‘‘A citation 
stating the petition was filed on An 
impossible date is void.” Ross v. 
Be aarp (Tex. Civ. A.) 275 SW 287, 

49. Merrill v. George, 23 HowPr 
GNGE Yom sio le F 

50. Time of teste see infra § 44. 

51. Emmons v. Marbelite Plas- 
terCo., 193° Ped. 18, 185: ifeit Cy els 
Kelley v. Mason, 4 Ind. 618; Culotta 
v. National Growers’, etc., Sales Co., 
214°Mich. 177, 180, 188 NW 33 [quot 
Cyc]. 

52. Emmons v. Marbelite Plaster 
Co., 193 Fed. 181; Culotta v. National 
Growers’, etce., Sales Co., 214 Mich. 
177, 183 NW 33; Niedhold v. Henry, 
210 Mich. 598, 178 NW 30. 

[a] Postdating of writ does not 
render it void. Mitchell M5 Rigas Ca- 
Nal, etenuCoOn cole INE We ola. 

53. Rogers Vv. Pee hel "25 Noe 
511; Lyle v. Longley, 6 Baxt. (Tenn.? 
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the writ. A statutory requirement as to the date of 
process is directory merely.°* While the writ is 
presumed to have been issued upon the day of its 
date,®® the presumption is not a conclusive one,°® 
and the issuance at another time may be established 
by parol evidence.®* <A further reference in the 
writ to the year of the independence of the United 
States may be considered in establishing the true 
date,°® or a lke reference to the existence of the 
state may be so considered.®® 

[§ 35] ce. For Appearance, Answer, and Return®° 
—(1) In General. Sometimes the “return day” of a 
writ®! is considered not only as the day on which 
the sheriff or other officer is to bring in the writ and 
report or certify what he has done pursuant to the 
command thereof,®? but also as the day on which de- 
fendant is ordered to appear in court;®* and some 
statutes expressly provide that the writ or sum- 
mons shall command defendant to appear, or ap- 
pear and answer, on the return day of the process ;°* 
but. where a statute provides that the answer or de- 
murrer of defendant shall be filed within a specified 
number of days after the day on which the sum- 
mons is returnable,®® obviously the return day of the 
summons and the last day for answering are not 
identical. 

[§ 36] (2) Necessity. The process must specify 
the time when defendant is to appear®® or answer,°* 
or both,®® as provided by the statutes or rules of 
court of the particular jurisdiction.°® However 
there is some authority for the proposition that, 


where the law fixes the time within which defendant | 


286; Andrews v. Ennis, 16 Tex. 45; 61. 
Ambler v. Leach, 15 W. Va. 677. § 261, 
Omission in copy served see infra 62. See infra § 261. 


tk TS 63. 


PROCESS 


“Return day” defined see infra 


Likins v. Conn, 35 Pa. Co. 561. 


[§§ 34-37 


must appear,’® the failure of a summons to-fix the 
time for appearance and answer as provided in a 
code or statutory form is not fatal,‘1 as well as for 
the proposition that, if the return day of the process 
is fixed by statute,’? it need not be désignated in 
the process.‘? Some statutes, together with ac- 
companying rules and forms, have eliminated return 
days from writs of summons.‘ 
_ [§ 37] (8) Requisites and Sufficiency—(a) Time 
for Appearance or Answer. A statement in the proc- 
ess of the time, for appearance or answer must, to 
be sufficient, substantially comply with an applicable 
statute requiring the process to state such time,‘® 
as well as a statute prescribing the time;*® and the 
process is void where it commands or requires the 
appearance of defendant at an impossible date*’ or 
prior to the date of service.** On the other hand, 
certain errors, omissions, or irregularities may not 
be fatal,’® such as an obvious clerical error,®° the 
omission of the word “days’*+ or the words “ex- 
elusive of the day of service,’’*? the use of the word 
“before” instead of “at,”** a nonprejudicial attempt 
to abridge the time for answering by requiring 
defendant to answer during the forenoon of the 
last day,®* or a failure to follow the statutory lan- 
guage where such failure does not deceive or mis- 
lead defendant;** and surplusage in regard to the 
time for appearance will not affect the writ.*® 
With reference to term. Under some statutes,*®? 
and the construction accorded thereto, the process 
should ordinarily specify, with reasonable certainty, 


low that portion of the statute which 
is applicable to the particular case. 
Sullivan v. Maynor, 132 La. 598, 61S 
682; Kendrick v. Kendrick, 19 La. 36: 
West v. Wilson, 4 La. 219; Spillman 
Ve “Dexas, cetcs Rk. Con) Guar Ap k20NS 


54, Mitchell v. Morris Canal, etc., Synonymity of “appearance day” 
Co., 31 N. J. L. 99; Swan v. Roberts, | and “return day” see Appearance Day 
2 Coldw. (Tenn.) 153. AIC J Dele ll Mote aT fall. 

{a] Citations held to comply with 64. See statutory provisions. 
statute.—Olsen v. King, (Tex. Civ. [a] Statutes considered.—State vy. 
A.) 277 SW 804; Madero v. Calzado, | Bates, (Mo. A.) 286 SW 420; Hun- 


(Tex. Civ. A.) 274:.SW 657! Gutierrez 
v. Cuellar, (Tex. Civ. A.) 236 SW 497; 
Hoff v. Clark, (Tex. Civ. A.) 200 SW 
431. , 

55. Ark.—Jackson v. Bowling, 10 
Ark. 578; MecLarren v. Thurman, 8 
Ark. 313. 

Til. Rural Press Co. v. Chicago 
Blectrotype, ete., Co., 107 Ill. A. 501. 


Me.—Bragg v. Greenleaf, 14 Me. 
395. 
N. H.—Society for 


Propagating 
Gospel v. Whitcomb, 2 N. H. 227. 
N. C.—Currie v. Hawkins, 118 N. 
C. 593, 24 SE 476. 
Vt.—Chapman v. Goodrich, 55 Vt. 
354. : 
[a] Indorsement by sheriff of time 
of receipt of the writ does not rebut 
the presumption. Houston vy. Thorn- 
ton, 122 N. C. 365, 29 SE 827, 65 AmSR 
699. 
56. 
v. Churchill, 128 Cal. 633, 
79 AmSR 73. 
Me.—Trafton v. Rogers, 13 Me. 315. 
N. H.—Robinson v. Burleigh, 5 N. 
H. 225. 
Nee Allen vem milth wlan Nee sees 


Cal.—Hibernia Sav., etc., Soc. 
Oil, azine. 


159: 

N. Y.—Porter v. Kimball, 3 Lans. 
330. 

57. See Evidence §§ 1408, 1608. 

58. Gilbert v. South Carolina In- 


terstate, etc., Exposition Co., 113 Fed. 
523. 


59. Bridges v. Ridgley, 2 Litt. 
(Ky.) 395. 
60. Statutory time for: 


Appearance see Appearances § 17. 

Filing of answer see Pleading §§ 228— 
239; 930. 

Return see infra § 264. 


saker v. Coffin, 2 Or. 107. 

Necessity of: stating time for ap- 
pearance and answer generally see 
infra § 36. 

65. See Pleading §§ 228, 463. 

66. North of Scotland Canadian 
Mortg. Co. v. Kimber, 7 Terr. L. 478. 

[a] Statute is mandatory.—Cum- 
mings v. Landes, 140 Iowa 80, 117 NW 
22; Ross v. Sechrist, (Tex. Civ. A.) 
275 SW 287. 

67 State v. “Parks, 
126 P 242. 


34 Okl. 335, 


68. Winters v. Hughes, 3 Utah 443, 
24 P 759. 
69. See court rules and statutory 


provisions. 

70. See Appearances § 17. 

71. Atlantic Coast Line R. 
Carroll, 208 Ala. 361, 94 S 820. 

See infra § 261. : 
Davis v. McCary, 100 Ala. 545, 
13 S 665; Yonge v. Broxson, 23 Ala. 
684; Butcher v. Brand, 6 Iowa ’235; 
Hare v. Niblo, 4 Leigh, (31 Va.) 359; 
Cunningham vy. Sayre, 21 W. Va. 440. 

74 See court rules and statutory 
provisions. 

[a] Statute considered. — Heile- 
mann v. Clowney, 90 N. J. Li 87, 103 
A 687. 

75. Ross v. Sechrist, (Tex. Civ. A.) 
275 SW 287. 


Com ys 


76. State v. Parks, 34 Okl. 335, 126 
P 242. 
[a] Direction to appear and an- 


swer “forthwith” is not a compliance 
with the statute. Hunsaker y. Cof- 
Aims 2) Onar Ors 

[b] Where statutory time varies 
according to residence of defendant, 
it is necessary, and sufficient to fol- 


905; National Safe, etc., Co. v. Da- 
vis, 6 La. A. 210; Venus ‘v. Scannell, 
3 La. A. (Orleans) 409. 

77. Covington v. Burleson, 28 Tex. 
368 (‘the second Monday after the 
tenth Monday in March’); Ross v. 
Sechrist, (Tex. Civ. A.) 275 SW 287; 
Smith v. Buckholts State Bank, (Tex. 
Civ. A.) 193 SW 730; Scott v. Watts, 
noes A. Civ. Cas. § 88 (in the year 

78. Cummings v. Landes, 140 Iowa 
80, 117 NW 22. 


79. See infra text and notes 80-85. 

80. Kelly v. Harrison, 69 Miss. 856, 
12 S 261. 

81. FElanery v. Kusha, 


143 Minn. 
308, 173 NW 652, 6 ALR 838. 

82. Spokane Merchants’ Assoc. v. 
eas 99 Wash. 674, 170 P 329, 6 ALR 

83. Wilson v. Wilson, 255 Mo. 528, 
164 SW 561. 

84. Armstrong v. Middiestadt, 22 
Nebr. 711, 36 NW 151. 

Designation of hour of day for ap- 
pearance before justice see Justices 
of the Peace § 154. 

85. McKnight v. Grant, 13 Ida. 629, 
92 P 989, 121 AmSR 287: Jones v. 
Standard Lumber Co., 121 Okl. 186, 
249 P 348, 345 [quot Cyc]; Ralph v. 
Lomer, 3 Wash. 401, 28 P 760 ; 

[a] Where person of ordinary pru- 
dence could not fail to understand 
what was intended, a departure from 
the plain language of the statute, 
while not to be commended, is not 


fatal. Security Sav. Soc. v. Collins, 
56 Wash. 455, 105 P 10384. 
[b] Statutory language need not 


be used if other words of equivalent 
import are employed. Hurford vy. 
Baker, 17 Nebr. 448, 23 NW $339. 

86. Lawyer Land Co. v. Steel, 41 
Wash. 411, 83 P 896. 

87. See statutory provisions, 


lM) Eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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— -§§ 37-39] 


aoe 


t# 


. 


the term,** and the day of the term,®® at which ap- 
pearance is required; but it has been held sufficient 
to specify the term merely, where the law deter- 
mines the day of the term upon which appearance 
must be made.?® A summons requiring the appear- 
ance of defendant upon the first day of the next 
term of court, and not otherwise specifying the 
time, may be upheld where the time of holding such 
term is prescribed by law;°! but where it is pro- 
vided that the day shall be plainly expressed, a faulty 
reference to the day is not aided by the fact that 
defendant is also required to appear at the “term 
next to be holden,” the date of which is fixed by 
general law. 

[§ 38] (b) Time for Return®*—aa. In General. 
Process is void where it is made returnable to a day 
which is not a legal return day,®* or is an impossible 
date®® or a day past.°® Generally speaking, if the 
statute provides that a certain number of days must 
intervene between the return day and the date of 
issuance of the writ, the specification of a less num- 
ber of days makes the summons void;®* and sim- 
ilarly, if the statute requires the return within a 
specified time, the specification of a longer time will 
invalidate the summons.?* However, an error in 
stating the time at which process is returnable is not 
fatal where defendant is not deceived or misled to 
his detriment or prejudice;®® the omission of the 
word “next” after the month designated is imma- 


gg. Ark.—Anderson y. Pearce, 36 [b] 
Ark. 293, 38 AmR 39. 


PROCESS 


Designation of two days.—(1) 
It has been held that if the day of | 18 Pa. Co. 594; Misho v. McClelland, 
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terial;t and there is some authority for the propo- 
sition that if the return day of the process is fixed 
by statute? an erroneous designation thereof in the 
summons does not render the summons invalid.® 
Of course, a provision in process as to the time for 
the return thereof will be upheld where the time 
stated is proper under a code or statutory provision 
which is applicable to the facts.4 The return day 
may be expressed in figures.® 

Making process returnable on date of issuance. 
A summons made returnable “instanter” is void.® 
Likewise, it is ordinarily improper to make a sum- 
mons returnable on the date of its issuance;? but 
under the construction accorded some code provi- - 
sions the rule is otherwise.’ 

Process issued to another county. A code provi- 
sion that a summons shall be returnable upon, the 
second Monday after its date, but that when issued 
to another county it may be made returnable, at the 
option of the party having it issued, on the third 
or fourth Monday after its date, is for the benefit 
of plaintiff,® and does not prevent him from select- 
ing the earlier and usual date for the return of a 
summons issued to another county.!° 

Common-law rule required fifteen days between 
the teste and the return of the original writ.!1 

[§ 39] bb. With Reference to Term or Va- 
cation.‘ Process is bad where it is made re- 
turnable at a wrong term,'? a wrong day of a 


170; Snyder v. Finn, 6 Pa. Dist. 191, 


Tll.—Williams v. Williams, 221 Ill. 
541, 77 NE 928. 

Iowa.—Knapp v. Haight, 23 Iowa 
75. 

N. M.—Holzman vy. Martinez, 2 N. 
M.. 271. 

Tex.—Cave v. Houston, 65 Tex. 619; 
Taylor v. Taylor, (Civ. A.) 157 SW 
1184; Kirk v. Hampton, 2 Tex. A. Civ. 
Cas. -8 719. 

[a] Name of term (1) should be 
stated when so required by statute 
(Decatur County v. Clements, 18 lowa 
536; Des Moines Branch State Bank 
v. Van, 12 Iowa 523); (2) but where 
the statute does not prescribe the 
language to be used, an original no- 
tice requiring defendant to appear 
at the text term and stating the day 
of the commencement thereof is not 
insufficient to confer jurisdiction 


(Farmers’ Ins. Co. v. Highsmith, 44 


Iowa 330). 5 Z 

[b] If impossible term is_ speci- 
fied, the process isa nullity. Lowrey 
v. Richmond, ete., R. Co., 838 Ga. 504, 
10 SE 123; Holzman v. Martinez, 2 
N. M. 271. 
- [ce] Unauthorized term.—A sum- 
mons directing defendant to appear 
“at the next special term” of a coun- 
ty court, to be held on a certain date, 
is void where there is no legal au- 
thority to hold a special term of the 
county court. Mosaic Templars of 
America v. Gaines, (Tex. Civ. A.) 265 
SW 721. 3 

[d] Time of holding term of court 
at which appearance is required held: 
(1) Sufficiently stated. Gutierrez v. 
Cuellar, (Tex. Civ. A.) 286 SW 497; 
Ketchum vy. Bourland, (Tex. Civ. A.) 
145 SW 276. (2) Insufficiently stated. 
Flinn v. Krotz, (Tex. Civ. A.) 293 SW 
625. (3) Hrroneously stated. 
Schleicher v. Schmedt, (Tex. Civ. A.) 
209 SW 185. : ; 

[e] In Vermont the writ or Ci- 
tation need not specify the term un- 
less the proceedings are brought un- 
der a statute requiring defendant to 
be called to a term of the county 
court. Dunn y. Dunn, 96 Vt. 44, 116 
Ay dts; 

89. See cases infra this note. 

[a] Summons which names wrong 
day of the term is absolutely void. 
Rattan v. Stone, 4 Ill. 540. 


the term is designated, but the time 
is also otherwise specified so that two 
different days are named, the proc- 
ess is a nullity. Boals v. Shules, 29 
Iowa 507. (2) However, it has also 
been held that, if the process reads 
in the alternative, one of the days 
specified being the proper one and 
the other being the day prior there- 
to, this is a mere informality. Lem- 
onds v. French, 4 Greene (Iowa) 123. 
(Le] Statement of calendar day.— 
A statutory requirement that the day 
of the court term be named is sat- 
isfied by a designation of the calen- 
dar day and vice versa. Dunkle v. 
Histon, 71 Ind. 585; McDowell v. 
Nicholson, Tex. As Ciy. Cas: , § 268. 
90. Merrill v. Barnard, 61 N. C. 


91. Phillips v. Lemoyne, 4 Ark. 
144; Rogers v. Miller, 5 Ill. 333. 
92. Bell v. Austin, 13 Pick. (Mass.) 


93. Making process returnable on 
Sunday or holiday see Holidays § 7; 
Sunday [37 Cyc 587]. 

94. Ark.—Thompson v. McHenry, 
Tse Are Fete 

Ill.— Griesser v. Taylor, 200 Ill. A. 
549. 

Mich.—Peo. v. Kent County Cir. 
Judge, 38 Mich. 308. , 

Pa.—Thompson _ v. 
Miles 146. 

Tex.—-Neill v. Brown, 11 Tex. 17. 

Vai—Kyles v. Ford,..2" Rand: (23 
Vase. 

W. Va.—Lebow v. Macomber, etc., 
Rope Co., 81 W. Va. 21, 93 SE 939. 

95. McNeil v. Ballinger, 1 Tex. A. 
Civ. Cas. § 841. 

96. T. A. Howard Lumber Co. v. 
Hopson, 136.Miss. 237, 101 S 363; 
Hendricks v. Pugh, 57 Miss. 157; Vio- 
land v. Saxel, 31 Tex. 283; Spence v. 
Morris, (Tex. Civ. A.) 28 SW 405; 
Biny.ard ve MeCombs, 1 Tex: A. Civ, 
Casi $) 52035 James iv. yProper,” 1% Tex. 
AiG. Cass a8) 83% 

97. Del.—Warrington v. 
Del. 107. 

Ill. Matthews v. Huff, 113 Ill. 90. 

Mo.—Sanders v. Rains, 10 Mo. 770. 

Nebr.—Crowell v. Galloway, 3 
Nebr. 215. 

Pa.—Manufacturers Finance Co. v. 
Pope-Marmon Co., 11 Pa. Dist. & Co. 


Patterson, 2 


Tull, 5 


20 Pa. Co. 302. 

98. Culver v. Phelps, 130 Ill. 217, 
22 NE 809; Newcombe v. Cohn, 33 
Misc. 602, 67 NYS 930. 

99. Clough v. McDonald, 18 Kan. 
114; Neidhold v. Henry, 210 Mich. 
598, 178 NW 30; Condon v. Barr, 47 
Ni J. ds; 254 AmR, 121i Hines: vz 
Bacon, 91 OKl. 55, 215 P 1048; Conti- 
nental Ins. Co. v. Norman, 71 Okl. 146, 
Bef Sigel sean a O 

[a] Obvious clerical error may be 
disregarded.—Alford v. Hoag, 8 Kan. 
Av141, 54 P1105: 

1. Arminius Chemical Co. v. White, 
1127 Va. 250,142 SH 637. 

2. See infra § 261. 

3. Morgan v. Woods, 33 Ind. 23; 
Worster v. Oliver, 4 Iowa 345; Mer- 
rill v. Barnard, 61 N. C. 569; Porter 
v. Vandercook, 11 Wis. 70. 

4. Simon v. Webster, 184 Ky. 262, 
211 SW 866; Routenberg v. Schweitz- 
er, 165 N. Y..175,758 NE 880; ° State v. 
Heatherly, 96 W. Va. 685, 123 SE 795. 

5. Maires v. Smith, 16 N. J. L. 360. 

6. Joiner v. Delta Bank, 71 Miss. 
382, 14 S 464. 
ee Dyott v. Pennock, 2’ Miles (Pa.) 

2) 


8. Spragins v. West Virginia 
Cent:, ete, Rv Co, 35 YW. Va aso. 13 
SE 45 [foll Venable v. Gulf Taxi 
Line, 105 W. Va. 156, 141 SH 622]. 

. See cases infra note 10. , 

10. State v. Republican Valley, 
etc., R. Co., 27 Nebr. 852, 44 NW 51; 
State v. Hocking Valley R. Co., 18 
Ohiy CirsJ/CtleeN. IS) 5465) eben aVioleeu. 
Culver, 2.Oh- Dec. (Reprint) 154, 1 
WestLMonth 588. 

11. Logan v. Lawshe, 62 N. J. L. 
567, 41 A 751. 

12. In quo warranto proceeding 
see Quo Warranto [32 Cyc 1439]. 

13. Ala.—-Brown v. Simpson, 3 
Stew. 331. 

Ill.—Miller v. Handy, 40 Ill. 448; 
Elee v. Wait, 28 Ill. 70; Hildreth v. 
Hough, 20 Ill. 331. 

Ind.—Briggs v. Snegham, 45 Ind. 
143 Carey v- Butler, 11 Ind. 391; Shir- 
ley v. Hagar, 3 Blackf. 225. = 

Me.—Blake v. Wing, 77 Me. 170. 

N. Y.—Ryan v. McCannell,'3 N. Y. 
Super. 709, 1 Code Rep. 93; Bunn v. 
Thomas, 2 Johns. 190. 

[a] Voidable.—(1) Such a writ is 
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term,’* a time when no term is to be held,!® or a 
day out of term.1® Under some statutes a writ is 
properly made returnable to the next succeeding 
term, although less than the statutory period for 
notice has intervened between the issuance of the 
summons and the first day of the term,!’ and al- 
though a continuance may be made necessary for 
lack of proper service;'® but under other statutes, 
when the necessary period does not intervene, the 
summons should be made returnable to the term fol- 
lowing the next succeeding term?® or to the next rule 
day in vacation.?° 

Criminal term. In some states an original sum- 
mons made returnable at a criminal term is in ac- 
cordance with the statutes.?! 

Effect of amount claimed. In an action instituted 
an a court which possesses the jurisdiction of a jus- 
tice of the peace and also additional jurisdiction, 
the process is, under the statutes*? and the con- 
struction placed thereon, to be made returnable on 
the first day of the next or succeeding term where 
the amount claimed exceeds a specified amount,?? 
but if the sum claimed is less than that amount, 
the process is to be made returnable in the same man- 

_ner as if issued by a’ justice of the ‘peace.** 


PROCESS } 


[§§ 39-41 


[§ 40] (4) Construction. Ordinarily, in a case of 
indefinite or ambiguous designation of the time for 
answer or return, the language of the writ will be 
construed so as to support it and render it opera- 
tive if such construction is reasonable;2® and in- 
sensible words used in connection with the designa- 
tion of the return day will be rejected as surplus- 
age;°® but some courts take the view that a want 
of proper certainty in point of time cannot be sup- 
plied by construction?’ or intendment.?§ 

“Next.”?® Where the writ is made returnable up- 
on a certain day of a’certain month “next,” and the 
same month has already been expressed in stating 
the date of the writ, it is construed in some juris- 
dictions to be returnable in the ensuing year,®° but 
in other jurisdictions it is construed to be returnable 
in the current year.*! At any rate, such a provi- 


_sion for return cannot be construed as referring to 


another day of the month.*? 

[§ 41] 6. Designation of Parties and Title of 
Cause.?? When so provided by code.or statute,?+* 
a summons or other process should state the title 
of the cause.2® The process not only may*® and 
should?’ state the names of the parties, but it should 
also state such names correctly®® and not name a 


frequently held voidable merely (Mc- 28. See cases supra note 27. 86 Ky. 240, 5 SW 477, 9 KyL 388. (2) 
Alpine v. Smith, 68 Me. 423; Kelly v. 29. “Next” defined see 46 C. J. p| Where there are several defendants, 
Gilman, 29 N. H. 385, 61 AmD 648; | 472. the names of all must be stated in 
Jackson v. Crane, 1 Cow. (N. Y.) 38; 30. Hochlander v. Hochlander, 73 | the citations issued for each. Bendy 
Shirley v. Wright, 2 Ld. Raym. 775, | Ill. 618; Miller v. Handy, 40 Ill. 448; |v. Boyce, 37 Tex. 443; Crosby v. 
92 Reprint 17), (2) except in the case | Elee v. Wait, 28 I11.-70; Hildreth v.| Lum, 35 Tex. 41; Burleson v. Hen- 


of mesne process running against the 


body of defendant and made return-|} ster, 3 Ill. 221; 


Hough, 20 Ill. 3381; 
Griesser v. Taylor, 


derson, 4 Tex. 49; Wadley v. John- 
son, 2 Tex. Unrep. Cas. 739; Owsley 


Calhoun v. Web- 


able after an intervening term (see 
Arrest § 208). 


14. Nawocki v. Skaziak, 88 Pa. Su- 
per. 100; Ingrava v. Suman, 77 Pa. 
Super. 344. 

15. Brown v. Simpson, 3 Stew. 
(Ala.) 331. 

16. Kehail v. Tarbox, 112 Me. 327, 
92 A 182; Wood v. Hill, 5 N. H. 229; 
Tobler v. Stubble, 32 Tex. 188. ~ 

17. Mechanics’ Sav. Inst. v. Giv- 
ens, 82 I}. 157. 

18. Mechanics’ Sav. Inst. v. Giv- 
ens, supra. : 

19. Hurst v. Strong, 2 Miss. 123; 
McDowell v. Justice, 167 N. C. 493, 
83 SE 803; Scott v. Jarrell, 167 N. 
Cc. 364, 83 SE 563; Price v. Scott, 21 
Pa. Co. 608. ‘ 

20. Walker v. Joyner, 52 Miss. 789. 

21. Hatch v. Alamance R. Co., 183 


IN. C. 617, 112 SE 529. ee 

22. See statutory provisions. 

23. Brauer v. Luntzer, 12 Nebr. 
473, 11 NW 730. 

24. Brauer vy. Luntzer, supra. 

Direction as to time of return sum- 
‘mons issued by justice see Justices 
of the Peace § 154. 

25. Windley v. Ritchie, 8 Port. 
(Ala.) 452; Smith v. Winthrop, Minor 
(Ala.) 378; Gibson v. Laughlin, Mi- 
nor (Ala.) 182; Winston v. Miller, 20 
Miss. 550. ’ se 

[a] Thus (1) if the writ is made 
returnable in a named month, without 
any indication of the year, it will be 
held returnable in the month named 
jn the current year if possible. Vin- 
ton v. Mead, 17 Mich. 388; Nash v. 
Mallory, 17 Mich. 232. (2) A sum- 
mons which requires defendant to 
answer the complaint which ‘will be 
filed in the clerk’s office on the sec- 
ond Monday after service’ thereof 
fixes that day as the time when de- 
fendant must answer, and not as the 
time when the complaint will be filed. 
Comet Cons. Min. Co. v. Frost, 15 
Golo: 81:0; .25. P. 506: 

26. Lore v. McRae, 12 Ala. 444. 

27. Wright v. Wilmot, 22 Tex. 398; 
Davidson v. Heidenheimer, 2 Tex. Un- 
rep. Cas. 490; Taylor v. Taylor, (Tex. 
Civ. A.) 157 SW 1184. 


200 Ill. A. 549. 

31. McNatt v. Citizens’, etc., Bank, 
20° Ga. A.-755,, 93 SH 27t; Posey. v. 
Branch, 27 S. C. L. 338; Point Pleas- 


‘ant v. Greenlee, 63 W. Va. 207, 60 SE 


601. 
32. Venable v. Gulf Taxi Line, 105 
W. Va. 156, 141 SE 622. 
33. Cross references: 
Designation of parties in process: 
Necessity and sufficiency to sup- 
Hore judgment see Judgments § 


Where service is by publication see 
Names §§ 9, 21; infra § 197 
Names: 
Generally see Names 45 C. J. p 365. 
Qipeities generally see Parties §§ 
—332. 


34. See code and statutory provi- 
sions. 
35. Louisiana Bank v. Elam, 10 


Rob. (La.) 26; 
Rob. (La.) 9. 

36. See case infra this note. 

[a] Substitution.—Where the ac- 
tion iS commenced by the filing of 
the complaint, a substitution because 
of the criginal plaintiff’s death may 
properly be stated in the summons. 
Bunker v. Taylor, 13 S. D. 433, 883 NW 
555. . 

37. Cal.—Lyman yv. Milton, 44 Cal. 

30 


tll.—Great Northern Hotel Co. v. 
Farrand, ete., Organ .Co:; 90 Ill. A. 
419. 

Ky.—Bryant v. Mack, 41 SW 774, 19 
KyL 744. 

Me.—Jones v. Sutherland, 73 Me. 
Lbs 

Tex.—Heath v. Fraley, 50 Tex. 209; 
Portwood v. Wilburn, 33 Tex. 713; 
Rodgers v. Green, 33 Tex. 661; Little 
v.. Marler, 8 Tex. 107; Chaffin v. Wm. 
J. Lemp Brewing Co., (Civ. A.) 248 


Caldwell v. Glenn, 6 


SW 715; Leard v. Agnew, (Civ. <A.) 
146 SW 682. 

[a] Statutes expressly so require 
in some jurisdictions. See statutory 
provisions, 

[b] Defendants (1) to be sum- 
moned must be named. Casey v. 
Newport Rolling Mill Co., 156 Ky. 


623, 161 SW 528; Kellar v. Stanley, 


v. Paris Exch. Bank, 1 Tex. Unrep. 
Cas.0793i (3) The omission from a 
citation of the names of certain per- 
sons makes the service of the citation 
upon them ineffectual to give the 
court jurisdiction over them. Mat- 
ter of Georgi, 35 Mise. 685, 72 NYS 
431 (representatives of deceased par- 
ty); 
{c] Beneficiaries.—In an action by 
a personal representative to recover 
for wrongful death, the writ must 
show for whose benefit the action is 
brought. Hammond v. Lewiston, eic., 
St. R. Co., 106 Me. 209, 76 A 672, 30. 
LRANS 78. 

{d] Ascertainment of parties from 
writ.—(1) In some jurisdictions re- 
sort must be had to the writ to as- 
certain the parties. Eaton v. Walk- 
er, 244 Mass. 23, 1838 NE 798. (2) In 
other jurisdictions, however, the par- 
ties are not ascertained from, or at 
least not exclusively from, the proec- 
ess. See Parties §§ 319, 327. 

38. Morgan v. Woods, 33 Ind. 23; 
D’Autremont v. Anderson Iron Co., 
104 Minn. 165, 116 NW 357, 124 AmSR 
615, 17 LRANS 286, 15 AnnCas 114; 
Cather v. Hess, 10 Pa. Dist.’ & Co.-39; 
Fenner v. Prudential Ins. Co., 19 Pa. 
Dist. 15. 

{a] Reason for insisting strongly 
upon correctness in the names.of par- 
ties is that otherwise there would be 
considerable difficulty in establish- 
ing a plea of former recovery. Mor- 
gan v. Woods, 33 Ind. 28. See Dale 
v. Keefe, 178 Ill. A. 262 (reciting the 
reason, but holding that it is absent 
in the present case). 

[b] Rule applied.—Where a per- 
son has been named defendant only 
in a cross action, an untrue statement 
in a summons that he has been sued 
by plaintiff in the original action ren- 
ders the summons defective. Simon- 
son v. Typer, 285 Fed. 240. 

{c] Error in spelling which is so 
great that an entirely different person 
may be said to be named is fatal. 
Neal-Millard Co. v. Owens, 115 Ga. 
959, 42 SE 266; Peo. v: Dunn, 27 Misc. 
71, 58 NYS 147; McGill v. Weil, 10 
NYS 246; Southern Pac. R. Co. v. 
Block, 84 Tex. 21, 19 SW 300. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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defendant other and different from the one named 
in the petition.*® However, the fact that the desig- 
nation of a party is omitted, inaccurate, or incom- 
plete may not be fatal under the cireumstances,*° 
as where the omission is supplied or the inaecuracy 
is cured in another part of the writ*! or by the com- 
plaint, petition, or statement of claim, or copy there- 
of, which accompanies or is served with the proc- 
ess,*” the real party intended is before the court 
by consent or actual personal service,*? an inac- 
curacy in spelling does not actually mislead,‘ or, 
on account of the names being idem sonans, the 
variance between the name stated and the real name 
An error in the name of a co- 
defendant offers no ground of objection to a de- 
fendant rightly named and served.‘ 
of defendants in the alternative is fatal;47 but a 
summons to answer plaintiff “or his attorney” has 
been held sufficient4® on the ground that the last 
mentioned words might be rejected as surplusage.*® 

Process issued to another county, against a non- 
resident defendant, need not,®° and must not,°! name 


is not material.*® 


89. Tilford v. Franklin F. Ins. Co., 
25 Ga. A. 641, 104 SE 19. 

[a] Person named in prayer for 
process.—W here the petition does not 
in its body name any person as de- 
fendant, but it prays for the _ issu- 
ance of process against a particular 
person, the clerk is without author- 
ity to issue process naming another 
person as defendant, and where he 
does so, such process is properly 
treated as a nullity. White v. Brown, 
10 Ga. A. 530; 73 SE 853. 

[b] Process'held to name same de- 
fendant as petition.—Grand Lodge K. 
P. v. Massey, 35 Ga. A. 140, 132 SE 


270. 
40. See infra text and notes 41-45. 
41. Bass v. Brown, (Tex. Civ. A.) 


262 SW 894; El Paso, ete., Co. v. Hall, 
(Tex. Civ. A.) 156 SW 356; Missouri, 
ete!, BR. Co./ v. Bodie; 32 \Tex..Civ. A. 
168, 74 SW 100; Guinan v. Waco, 22 
Tex. Civ. A. 445, 54 SW 611. 

fa] Error or omission in caption, 
title, or style is immaterial w‘here 
the name or names are correctly giv- 
en (1) in the body or latter part of 
the writ (Sax v. Clark, 180 Cal. 287, 
180 P 821; McCauley v. Western Nat.) 
Bank,. (Tex. Civ. A.) 173 SW 1000), 
(2) or in both-the body of the cita- 
tion and the petition (Daniel v. Bush 
Hotel Co., 8 La. A. (Orleans) 235) 

42. Ga.—Smith v. Morris, 29 Ga. 
339. 

La.—Sentilles v. Morgan’s Louisi- 
ana, etc., Ri, etc., Co., 9 La.’ A. (Or- 
leans) 15. 

Porto Rico.—Fuentes v. Maldonado, 
7 Porto Rico Fed. 77. 

Tex.—Crain v. Griffis, 14 Tex. 358; 
McManus v. Southern Fruit Julep 
Cos (Civ As it SW 1033. « Contra 
Moran Oil, ete., Co. v. Anderson, (Civ. 
A.) 223 SW 1031. 

Alta.—Albertson v. Secord, 4 Alta. 
L. 90, 1 DomLR 804, 20 WestLR 64, 
1 WestWkly 657. 

43. Cal.—Welsh v. Kirkpatrick, 30 
Cal. 202, 89 AmD 85. And see Langley 
v. Zurich Gen. Acc. ete., Ins. Co., Ltd., 
(A.) 275 P 963 (recognizing rule). 

Ill—Hammond v. Peo., 32 Ill. 446, 
83 AmD 286; Guinard v. Heysinger, 
15 Ill. 288. : 

Md.—Baltimore First Nat. Bank v. 
Jaggers, 31 Md. 38, 100 AmD 53. 

Mass.—Langmaid v. Puffer, 7 Gray 
378. 

Mo.—Ohlmann vy. Clarkson Sawmill 
Co. 222) “Mos 62, 4200S We Ll5d; 133 
AmSR 506, 28 LRANS 432; Parry v. 
Woodson, 33 Mo. 347, 84 AmD 51; 
Porter v. Missouri Pac. R. Co., 219 
Mo. A. 19, 267 SW 964. 

Nebr.—Krotter v. Norton, 84 Nebr. 
137, 120 NW 923. . 

N. Y.—Stuyvesant v. Weil, 167 N. 
Y. 421, 60 NE 738, 53 LRA 562;. Corn 
v. Heymsfeld, 75 Misc. 478. 133: NYS 
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The naming 


Waterbury v. Mather, 16 Wena. 


Okl.—Stocker | v. Dobyns-Lantz- 
Hardware Co., 101 Okl. 134, 224 P 303. 
Or.—Foshier v. Narver, 24 Or. 441, 

34, P 21, 41 AmSR 874. 

AS C.—Genobles vy. West, 23 8. C. 
Vt.— Ex p. Kellogg, 6 Vt. 509. 
Que.—Protestant Bd. of School 

Comrs. v. Cook, 2 Que. Pr. 220. 

44 Gulf, etc., R. Co. v. James, 48 
Fed. 148, 1 CCA 53; Morgan v.- Woods, 
Baie dba ls Se 

45. Peo. v. Hilderbrand, 71 Mich. 
, 88 NW 919; Tibbets v. Kiah, 2 
N. H. 557; Petrie v. Woodworth, 3 
Cai. (N. Y.) 219, Col&CCas 496; Webb 
v. Lawrence, 1 Cromp. & M. 806, 149 
Reprint 624. 

[a] Rule is especially applicable 
where the summons is accompanied 
by other papers in the action in which 
defendant’s name is correctly spelled. 
Baldwin v. McMichael, 68 Ga. 628; 
Sidway v. Marshall, 83 Ill. 438; Hol- 
man v. Goslin, 63 App. Div. 204, 71 
NYS 197. 

46. Gunter -v. McEntire, (Tex. Civ. 
A.) 24 SW 590. 

i Alexander v. Leland, 1 Ida. 


447; 
611 


425. 

48. Brewer v. Sibley, 13 Metc. 
(Mass.) 175. 

49. Brewer v. Sibley, supra. 


50. McCormick Harvesting Mach. 
Co. v. Cummins, 59 Nebr. 330, 80 NW 
1049; Hobson v. Cummins, 57 Nebr. 
611. 78 NW 295. 

51. Hartley v. Tunstall, 3 Ark. 


52. WLallande v. Terrill, 12 La. 7. 

53. Houser v. Jones, 1 Phila. (Pa.) 
394; Stoll v. Griffith, 41 Wash. 37, 82 
P 1025. 

{a] When wife is party plaintiff 
with her husband, her name must be 
stated, and it is not sufficient that the 
citation recite that a person named 
“et uxor are plaintiffs.” Higgins v. 
Shepard, 48 Tex. Civ. A. 365, 107 SW 


79. 

54. Herf v. Shulze, 10° Oh. 263; 
Rush v. Kennedy, 4 M. & W. 586, 150 
Reprint 1554. 

55. Rich v. Collins, 12 Colo. A. 511, 
56 P 207 (use of “Sam” for ‘Sam- 
uel’); Cooke v. Shoemaker, 8 Kulp 
(Pa.) 212 (abbreviation of surname 
which could not mislead). 

[a] .Abbreviation ‘‘etc.,” employed 
after the name of plaintiff, does not 
import that there are other plaintiffs. 
Brubaker v. Poage, 1 T. B. Mon. (Ky.) 
123. 

56. Morgan v. Woods, 33 Ind. 23. 

57. Langley v. Zurich Gen. Acc., 
etcepanss  Commetd:, (Cale A. 275 eP 
963-— 

58. See code and statutory provi- 
sions. 
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the other defendants. 

Full names, initials, or abbreviations. 
some jurisdictions,°? the full christian name and 
surname of each party required to be named should 
be given,°? and the use of an initial to designate 
the christian name is insufficient ;>4 
the use of an abbreviation is considered not fatal.®> 
While the insertion of a wrong initial letter between 
the christian and surname of a party may not be 
absolutely fatal,°* a mistake in the middle initial 
may be material where the christian name is desig- 
nated only by an initial.57 

Name unknown. Under some code or statutory 
provisions,°*® and the construction placed thereon, 
if the name of a defendant is unknown, a fictitious 
name may be given in the process, adding a state- 
ment that it is fietitious.°® 

Address of a party must be stated in a writ of 
summons in some jurisdictions.®° 

[§ 42] 7. Statement of Nature of Action.*! 
the absence of an applicable®? statutory require- 
ment, a summons’ need not state the nature of the: 


Except in 


but sometimes 


le 


59. Enewold v. Olsen, 39 Nebr. 59, 
57 NW 765, 42 AmSR 557, 22 LRA 
573; Snyder v. Parezo, 151 App. Div. 
110, 1385 NYS 960; Lenehan v. St. 
Francis Xavier College, 30 Misc. 378,. 
63 NYS .1033 [aff 51 App. Div. 535,.. 
64 NYS 868]; Peo. v. Dunn, 27 Misc.. 
71, 58 NYS.147; Waterbury v. Mather,. 
16 Wend. (N. Y.) 611. 

[a] Application of code provi-- 
sions.—(1) Ignorance of either the: 
given name or surname of a persom 
is ignorance of his name within the 
meaning of such a code provision. 
McNamara v. Gunderson, 89 Nebr. 
112; 131 NW. 183. °¢2)) Suchtay code 
provision implies an action com- 
menced, and a defendant sued, or in- 
tended to be sued, whose name is un- 
known. Hancock v. Oxford First: 
Nat. Bank, 93 N. Y. 82. (3) It, ap- 
plies where a cause of action is known 
to exist against a person whose name 
only is unknown (Hancock v. Ox- 
ford First Nat. Bank, supra), (4) 
but not where a cause of action is not 
known to exist against a person 
whose name and identity are known 
(Hancock v. Oxford First Nat. Bank, 
supra). 

{[b] Unknown heirs.—(1) Where 
the process seeks to include as de- 
fendants the unknown heirs of a de- 
ceased owner, the addition of the 
words “if any’ to their designation 
does not invalidate the process, Ab- 
bott v. Curran, 98 N. Y. 665. (2) A 
citation to the unknown heirs of a 
decedent does not include his wife. 
Heidenheimer v. Loring, 6 Tex. Civ- 
A. 560, 26 SW 99. 

[ec] Identifying description need 
not be added when defendant is per- 
sonally served. Hilton v. Sinsheimer, 
5 NYCivProc 355 

60. Brown v. North American 
Lumber Co., Ltd., 21 B. C. 258. 

[a] Statement of residence held 
sufficient.—Hawkins v. Black, 14 T- 
Ee Re 398: 

Indorsement on process see infra § 
48. 

61. Indorsement see infra § 48. 

62. See cases infra this note. 

[a] In Kansas there is no require— 
ment that the summons shall state 
the contents of the petition or the 
nature of the cause of action, except 
where the action is on contract for 
the recovery of money. Miller v. Mil- 
ler, 107 Kan. 505, 192. P) 747. 

{b] In Nebraska the code does not 
require a statement of the nature of 
the action in a summons in an actiom 
begun (1) in the district court (Ger- 
man Ins. Co. v. Frederick, 57 Nebr- 
538, 77 NW 1106) (2) or in the county 
court, where the amount claimed ex- 
ceeds the jurisdiction of a justice of 
the peace (Farmers’ Banking, etc., 
Co... v. Mauck, 70 Nebr. 586, 97-NW 
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cause of action or the nature and purpose of the 
suit,°* and the fact that it undertakes to do so but 
states only part of, and not the whole, object and 
purpose of the suit does not render it void.®4 
the other hand, a statement in the process of the 
nature of plaintiff's demand, or of the cause and 
general nature of the’ action, is necessary when re- 
quired by statute,®® as such a statute is manda- 
;°° but the statute is sufficiently complied with®* 
by a brief and general characterization, without a 
While it is sufficient to 
attach to the process a copy of the petition or com- 
plaint,°® or to copy in the process almost literally 
the allegations of the petition,7® and the process 
may be aided by a reference therein to the petition 
or complaint,*? nevertheless it is not necessary for 
the process to contain every allegation made in the 
petition’? or to state the cause of action with the 
same particularity as in the petition,’? nor is it 
necessary to attach or annex plaintiff’s pleading, 


tory 


statement of details.®8 


$35). 3 

63. Eddy v. Lafayette, 163 U. S. 
456, 16 SCt 1082, 41 L. ed. 225; Gulf, 
etc., R. Co. v. James, 48 Fed. 148, 1 
CCA 53; Stanquist v. Hebbard, 122 
Cal. 268, 54 P 841; Guess v. Smith, 


100 Miss. 457, 56 S 166, AnnCas1914A 
300. 

fa] Under former statutes in 
California the summons was required 
to state the cause and general nature 
of the action. Bewick v. Muir, 83 Cal. 
368, 33 P 889; Peo. v. Greene, 52 Cal. 
577; King v. Blood, 41 Cal. 314. 

64. Guess v. Smith, 100 Miss. 457, 
56 S 166, AnnCas1914A 300. 

65. Colo.—Atchison, etc., R. Co. v. 
Nicholls, 8 Colo. 188, 6 P 512. 

Iowa.—Moody v. Taylor, 12 


N. H.—Colby v. Dow, 18 N. H. 557; 
Stoddard v. Cockran, 6 'N. H. 160. 

N. J.—Ross v. Ward. 16 N. J. L. 23. 

N. Y.=Silkman v: Boiger,;, 4 BE. D. 
Smith 236; Bray v. Andreas, 1 E. D. 
Smith 387; Cooper v. Chamberlain, 2 
CodeRep 142. 

Tex.—Ford vy. Baker, (Civ. A.) 33 

Sw 1036. 
_ fa] Demand against each defend- 
ant.—‘“‘Each defendant must be noti- 
fied of the character of the demand 
against himself.” Miles v. Kinney, 
(Tex.) 8 SW 542. 

66. Atchison. etc., R. Co. v. Nich- 
olls, 8 Colo. 188, 6 P 512; Sawyer v. 
Robertson, 11 Mont. 416, 28 P 456; 
“Bass v. Brown, (Tex. Civ. A.) 262 Sw 
“894; Boyle v. Victoria Yukon Trading 
Con 8 BeCy3b2. 

' 67. See cases infra this note. 

. [a] Statements held sufficient.— 
Davis v. Burt, 7 Iowa 56; Sawyer v. 
Robertson, 11 Mont. 416, 28 P 456; 
Slocomb v. Powers, 10 R. I. 255; 
Loungeway v. Hale, 73 Tex. 495, 11 
SW 537; Patton v. Crisp, (Tex. Civ. 
AO) eS VW (eG) 4820 eave Amalveny,. 
Vickry, (Tex. Civ. ‘A.) 79° SW.-857; 
Houston, ete., R. Co. v. Erving. 2 Tex. 
SAM Civ: (Cas. §. 122°" hunt vo wiley, 1 
Tex, A: Civ. Cas. § 1214; De Corvet vy. 
Dolan; 7 Wash, 365, 35 P 72, 1072, 

{[b] Process construed to state ac- 
tion as being: (1) In trespass on the 
case. Wilkinson v. Pomeroy, 29 F., 
Cas. No. 17,675, 10 Blatchf. 524. (2) 
-On contract. Erisman v. McCarty, 77 
Colo. 289, 236 P 777. 

68. Ind.—Freeman  v. 105 
Ind. 451, 5 NE 754. 

Iowa.—Harkins v. Edwards, 1 Iowa 
296. 

Nebr.—McPherson v. Beatrice First 
Nat. Bank,.12 Nebr. 202, 10 NW 707. 

Tex.—Hinzie v. Kempner, 82 Tex. 
617. 18 SW 659;: Houston, ete., R. Co. 
v. Burke. 55 Tex. 323, 40 AmR 808; 
Farmers’ State Bank v. Briggs, (Civ. 
A.) 228 SW 267; Hoff v. Clark, (Civ. 
A.) 200 SW 431: Blake v. Vesey, (Civ. 
A.) 148 SW 221; Humphrey v. Beau- 


Iowa 


Paul, 


PROCESS 


On 


Montelrys Co; 1.41, hex Olvera. paUs, 
93 SW 180. 
(ore ino v. Hewson, 1 Sask. L. 

[a] Error as to date of deed is im- 
material where the deed is otherwise 
sufficiently identified in the citation. 
Peters) v. Allen, (Tex, Civ. A:) 296 
Sw 929. 

69. Butterworth v. Big Wells 
Farm Bureau Onion Growers’ Assoc., 
(Tex. Civ. A.) 263 SW 632 [crit Dela- 
ware Western Constr. Co. vy. Farmers, 
ete., Nat./ Bank; 33 Tex. Civ. Av 658, 
77 SW 628]; El Paso, etc., Co. v. Hall, 
(Tex. Civ. A.) 156 SW 356; Old Al- 
calde Oil Co. v. Ludgate, (Tex. Civ. 
A.) 85 SW 4538. 

[a] Some codes or statutes ex- 
pressly provide that the summons 
need not contain a statement of the 
nature of the action where a copy 
of the complaint is served with the 
summons. See code and _ statutory 
provisions; and Swem y. Newell, 19 
Colo, 397, "35 P7734. 

70. Warne v. Guaranty State Bank, 
(Tex. Civ. A.) 239 SW 277. 

71. Tabor v. Goss, etc., Mfg. Co., 
11 Colo. 419, 18 P 537; Barndollar v. 


Patton, 5 Colo. 46; National Equita- 
ble Soc. v. Tennison, (Tex. Civ. A. 
174 SW 978. 


Aider of process by petition or 
complaint generally see supra § 29. 

Was poatvonuveaCrisp, 1( Pex.) CieA.)) 
11 SW (2d) 826. 

73. Hinzie v. Kempner, 82 Tex. 
617, 18 SW 659; Farmers’ State Bank 
v. Briggs, (Tex. Civ. A.) 228 SW 267. 

74. ‘StovBaulub. & MieiIns, Cott: 
Harnest, (Civ. A.) 293 SW 677 [aft 
(Tex.) 296 SW 1088]. 

[a] Some codes or statutes ex- 
pressly provide that a copy of the pe- 
tition need not accompany the sum- 


mons. See code and statutory provi- 
sions; and Hmerson vy. Emerson, 130 
Okl. 140, 265 P 1078. 


75. See statutory provisions. 
Service of copy of pleading with 
process see infra § 80. 


76. Ballard v.' Bancroft, 31 Ga. 
503; Saco v. Hopkinton, 29 Me. 268. 
77. Farris v. Walter, 2 Colo. A. 


450, 31. P 231; Freeman vy. Paul, 105 
Ind. 451, 5 NE 754. 
Indorsement see infra § 48. 


78. See infra text and notes 79-81. 
79. Chamberlain vy. Mensing, 47 
Fed. 202; Buonomo vy. Juncos’ Succe., 


28 Porto Rico 380; Vias v. Perez, 15 
Porto Rico 714; Zapater Vv. Irizarry, 
15 Porto Rico 526; Gundry v. Whittle- 
sey, 19 Wis. 211. 

[a] Decisions under former code 
provision in New York.—Mason ~ Ms 
Hand, 1 Lans. 66; West v. Brewster, 8 
N. Y. Super. 647; New York v. Lyons, 
1 Daly 296, 24 HowPr 280; Monte- 
egriffo v. Musti, 1 Daly 77; Luling 
v. Stanton, 2 Hilt. 538, 8 AbbPr 378; 


[§§ 42-43 


or a . copy thereof, to the process,7* unless it is so 
required by statute,?® in which ease a mere folding 
inside of the writ is not sufficient.7° - 

[§ 43] 8. Notice of Sum or Relief Demanded or 
Result of Default. Process should comply with céde 
or statutory provisions requiring it to state the sum 
of money or other relief demanded,** or to apprise 
defendant of the result consequent on his default,7® 
as, in actions on contract for the recovery of money 
only, that if defendant fail to appear, judgment 
will be taken against him for a specified sum,‘® or, 
in other actions, that in such ease plaintiff will ap- 
ply to the court for the relief demanded in the 
complaint,®° or that in such case default will be 
entered against him.*! 
with such a requirement may be fatal;*? but it is 
sometimes held not to be so,** as where the process 
refers to the complaint.*# 
stantial*® compliance with the statutory requirement 
is sufficient. In the absence of statutory requirement, 


A, total failure to comply 


Hither a strict®® or sub- 


Salters v. Ralph, 15 AbbPr 273; Levy 
v. Nicholas, 15 AbbPr 63 note; Harts- 
horn v. Newman, 15 AbbPr 63; Nor- 


ton.v. Cary, 14 AbbPr 364, 23 HowPr 
469; Dunn vy. Bloomingdale, 6 AbbPr 
340 note, 14 HowPr 474; Johnson v. 
Paul, 6 AbbPr 335 note, 14 HowPr 
454; Tuttle v. Smith, 6 AbbPr 329, 
14 HowPr 395; Davis v. Bates, 6 Abb 
Pr 15; Peo. v. Bennett, 5 AbbPr 384 
{aff 6 AbbPr 343]; McDonald v. 
Walsh, 5 AbbPr 68; Champlin v. 
Deitz, 37 HowPr 214; Cobb v. Dun- 
kin, 19 HowPr 164 [rev 17 HowPr 97]; 
Albany County Excise Comrs. vy. Clas- 
son, 17 HowPr 193; Kelsey v. Covert, 
15 HowPr 92, 6 AbbPr 336 note; Dunn 
v. Bloomingdale, 14 HowPr 474; Me- 
Neff v. Short, 14 HowPr 4638, 6 AbbPr 
340 note; Ridder v. Whitlock, 12 How 
Pr 208; Baxter v, Arnold, 9 HowPr 
445; Hyde Park Cemetery Bd. v. 
Teller, 8 HowPr 504; Hewitt v. How- 
ell, 8 HowPr 346; Travis v. Tobias, 
7 HowPr 90; Field v. Morse, 7 How 
Pr 12; Flynn v. Hudson River R. Co., 
6 HowPr 308; Trapp v. New York, 
ete., R. Co., 6 HowPr 237, 1 CodeRep 
NS 384; Clor v. Mallory, 1 CodeRep 
126; Leopold v. Poppenheimer, 1 Code 
Rep 39; Diblee v. Mason, 1 CodeRep 
37, 2 Edm. Sel. Cas. 20. 

80. U. S. v. Turner, 50 Fed. 734; 
Chamberlain vy. Mensing, 47 Fed. 202; 
Atchison, ete., R. Co. v. Nicholls, 8 
Colo. 188, 6 P 512. 


81. McKee v. Harris, 1 Iowa 364. 

82. Colo.—Farris v. Walter, 2 
Colo, A. 450,, 31 “P 231. 

Conn.—Deveau v. Skidmore, 47 
Conn. 19. 

Porto Rico.—Andino vy. Canales, 26 
Porto Rico 122. 

Wis.—Gundry v. Whittlesey, 19 
Wis. ait. 


Que. ‘Pr. 50: 

83. Ammons v. Brunswick-Balke- 
Collender Co., 141 Fed. 570, 72 CCA 
614; Fuentes. Vv. Maldonado, 7 Porto 
Rico Fed. 77. 

84 Burkhardt v. Havecox, 19 Colo. 
339, 35 P 730; Griffing v. Smith; 26 
Colo. A. 220, 142 B20 23 Prezeau v. 


Spooner, 22 Nev. 88, 35 Pp 514; Higley 
v. Pollock, 21 Nev. 198, 27 P 895. 

85. Okanogan State Bank Vv. 
Thompson, 106 Or. 447, 211 P 933, 


[a] Summons which literally fol- 
lows language of statute must be held 
sufficient, even though the statute ex- 
presses its purpose and intent most 


awkwardly. Stanquist y, Hebbard, 
122 Cal. 268, 54 P 841, 
86. Cal. —Granger v. Sherriff, 133 


Cal. 416, 65 P 873; Stanquist v. Heb- 
bard, 122 Cal. 268, 54 P 841. 
Colo.—Burkharat v. Haycox, 19 
Colo. 339, 35 P 730; Kimball v. Cas- 
tagnio, 8 Colo. 525,.9 P 488. 
Minn.—White v. Iltis, 24 Minn. 43; 


- ‘Fer later cases, developments and changes in the law see cumulative Annotations, same title, page and note nun:ber. 


‘d 


a §§ 43-45] 


the amount demanded need not be stated.87 

[§ 44] 9. Teste.ss The teste of process is the 
concluding clause commencing: “Witness the Hon- 
orable A. B., judge of said Cireuit Court, ete.,” or 
as the case may be.*® Although it is provided for 
in some state constitutions,®® the teste of process 

is generally considered a mere matter of form,?+ 
its only purpose being to give character and dignity 
to the process.®°? The use of the precise word “test- 
ed” is not necessary to render an attestation of proe- 
ess sufficient.°? 

Name. The teste should be in the name of the 
proper officer,°* such as the judge®® or elerk,®* as 
the case may be, under the applicable constitutional 
or statutory provision of the particular jurisdic- 
tion;°* but where the name of the proper officer is 
stated, the omission of his official title does not ren- 
der the process void.°* A summons which, under 
the statutes of the particular jurisdiction, is law- 
fully issued®® and signed! by plaintiff or his attor- 
ney need not be tested in the name of the presiding 
judge.” 

Time.? The teste of a writ is not conclusive as to 
the time of its issuance;* the writ must be tested 
in term time,® and where it is sued out in vacation 
it must be tested as of the previous term;® it can- 
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not bear teste of a term after it issues,’ even though 
it is returnable at a subsequent term.® 

[§ 45] 10. Signature. By officer. Where a sum- 
mons is required by statute to be signed by plaintiff 
or his attorney,® it need not be signed by the clerk 
of court;*® but, except under such statutes, process 
should bear the signature of the proper officer,1* 
usually the clerk of the ecourt.12 A signature in 
which an initial is used for the christian name of the 
clerk is sufficient.1? It has been both affirmed? 
and denied*® that a writ is sufficiently signed where 
the signature of the clerk appears in the teste. Gen- 
erally speaking, the clerk may authorize his signa- 
ture to be made by another,!® or adopt it’as his own 
after it has been made,’ or he may adopt a print- 
ed signature;'® but general authority given by the 
clerk to an attorney to sign writs is ineffective.1® 
To be technically correct,?° signature by a deputy. 
should be in the name of the eclerk,?! but it is not 
indispensable that it be so,?? and in certain con- 
tingencles provided for by some statutes a deputy 
may sign as such. 

By plaintiff or attorney. Under some statutes,?* 
and the construction placed thereon, a summons or 
original notice may*> and it has been held 


Hotchkiss v. Cutting, 14 Minn. 537. 

Mont.—Schuttler v. King, 12 Mont. 
£495, 30) 25. 

Porto Rico.—Lopez v. Melendez, 22 
Porto. Ricos45, L5L sieLe Cyc]. 

Utah.—Miller vy. Zeigler, 3 Utah 17, 
5 P-518: 

{a] Rule applied.—(1) A notice in 
the summons that in case defendant 
fails to appear plaintiff ‘will take 
judgment against you for the relief 
demanded in his complaint” is a sub- 
stantial compliance with the statute 
requiring a notice that plaintiff ‘‘will 
apply to the court for the relief de- 
manded in the complaint.” Clark v. 
Palmer, 90 Cal. 504, 27 P 375; Harpold 
v. Doyle, 16 Ida. 671, 694, 102 P 158. 
(2) Where, under a code provision, a 
notice should inform defendant that 
default will be entered against him 
unless he appears and defends, a no- 
tice requiring defendant to appear 
and answer is not fatally defective 
as depriving him of the right to de- 
mur or plead otherwise than by an- 
swer, as the word “answer” is used in 
this connection, not in the technical 
sense of filing an answer, but as 
meaning to respond in any manner, 
either by motion, demurrer, or an- 
Lyman v. Bechtel, 55 lowa 437, 


swer 
7 NW 6738. 

87. Marsteller v. Marsteller, 93 Pa. 
350. 

88. Of execution see Executions §§ 
a a | 


89. Bouvier lL. D. 

90. See constitutional provisions. 

91. Ga.—Jordan v. Porterfield, 19 
Ga. 139, 63 AmD 301. 

T1l.—Norton v. Dow, 10 Ill. 459. 

Me.—Converse v. Damariscotta 
Bank, 15 Me. 431. ; 

Mass.—Ripley v. Warren, 2 Pick. 
592; Hawkes v. Kennebeck, 7 Mass. 
461. 

N. H.—Reynolds v. Damrell, 19 N. 
H. 394. 

N. Y.—Brink:v. Fulton, 1 Cow. 41. 

S. C.—Charleston v. Schmidt, 45 8S. 
Cc. L. 343. 

Eng.—McNay v. Alt, 66 L. T. Rep. 
N. S. 832. 

92. Reynolds v. Damrell, 19 N. H. 


93. St. Louis, etc., R. Co. v. Ham- 
ilton, (Tex. Civ. A.) 163 SW 666. 
94. Wimbish v. Wofford,, 33 Tex. 


109. 

95. U. S. v. Turner, 50 Fed. 734; 
Parsons v. Swett, 32 N. H. 87, 64 AmD 
352. 

[a] Judge designated to hold 
term.—W here a vacancy has occurred 


in the office of circuit judge, and the 
governor has designated another to 
hold the term, process should be test- 
ed in the name of the latter, although 
his acceptance has not been signified 
to the clerk. Howerter v. Kelly, 23 
Mich. 337. 

96. Norton v. Dow, 10 Ill. 459; 
Buchannan vy. Kennon, 1 N. C. 530; 
Pendleton v. Smith, 1 W. Va. 16. 

97. See constitutional and statu- 
tory provisions. 

935° Sapp) v; Parrish, 3) Ga. A. 234, 
59 SE 821. 

99. See supra § 23. 

1. See infra § 45. 

2. Johnson v. Hamburger, 13 Wis. 
175; Porter v. Vandercook, 11 Wis. 


3. Date of writ generally see su- 
pra § 34. 

4 Allen vy. Smith, 12 N. J. L. 159. 

&. Potter v. White, 3 Del. 329. 

6. Potter v. White, supra. 

7. Hurst v. Strong, 2 Miss. 123. 

8 Hurst v. Strong, supra. 

9. See infra text and note 26. 

10. Southern Cotton Oil Co. v. 
Hewlett,,.107 Si C.. 532,93 SHii195; 
Genobles v. West, 23 S. C. 154; John- 
son v. Hamburger, 13 Wis. 175. 

[a] Prior to adoption of statute 
in effect abolishing formal writs and 
processes and requiring a summons 
to be subscribed by plaintiff or his 
attorney, it was essential that a writ 
be signed by the clerk. Smith v. Af- 
fanassieffe, 31 S. C. L.. 334. 

li. Brown: v.) Way, 33 Ga. ~190; 
Hall v. Young L. G. Harris College, 
38 Ga. A. 662, 145-SE 96; Andrus v. 
Carroll, 35 Vt. 102. 

{a] Alderman has no right to sign 
any writs except such as are return- 
able before the city court, the mayor, 
or an alderman. Tracy v. Post, 1 
Root (Conn.) 191. 

[b] Magistrate cannot sign proc- 
ess in his own case.—Doolittle v. 
Clark, 47 Conn. 316. : 

12. U. S.—Exchange Nat. Bank v. 
Joseph Reid Gas Engine Co., 287 Fed. 
870 [aff 281 Fed. 847]; Middleton Pa- 
per Co.’v. Rock River Paper Co., 19 
Fed. 252; Dwight v. Merritt, 4 Fed. 
614, 18 Blatchf. 305; Peaslee v. Hab- 
erstro, 19 F. Cas. No. 10,884, 15 
Blatchf. 472, 8 Reporter 486. 

Ark.—Powers v. Swigart, 
363. \ 

Ida.—Zimmerman v. Bradford-Ken- 
nedy Co., 14 Ida. 681, 95 P 825. 

Kan.—Lindsay v. Kearny County, 
56 Kan. 630, 44 P 603. 

Me.—Pinkham vy. Jennings, 123 Me. 


8 Ark. 


348, 122 A873. ‘ 

Mont.—Sharman v. Huot, 20 Mont. 
555, 52 P 558, 638 AmSR 645. 

Tex.—Caufield v. Jones, 18 Tex. 
Civ. A. 721, 45 SW 741. 

[a] Summons issued from probate 
court “should be signed by the clerk 
if a clerk of that court has been ap- 
pointed, but if the probate judge is 
acting as ex-officio clerk of his own 
court, he may then sign it himself, 
and it will not be important whether 
he designate himself as judge or as 
ex-officio _clerk.’’ Zimmerman =v. 
Bradford-Kennedy Co., 14 Ida. 681, 
685, 95 P°825. 

13. Bishop Hill Colony. v. Edger- 
ton, 26 Ill. 54. vit 

14. Wibright v. Wise, »4 Blackf. 
(Ind.) 137; ‘Botts v. Williams, 5:13.33. 
Marsh. (Ky.) 62. 

15. Smith v. Hackley, 44 Mo. A. 


614. 
16. Louisville, ‘ete,.%R. Corrs. 
Banks, 33 SW. 627, .-&d?o; Kyi 1065; 


Richardson v. Bachelder, 19 Me. 82; 
Stevens v. Ewer, 2 Metc. (Mass.) 
74; Gamble v. Trahen, 3 Miss... 32. 

17. See cases supra note 16. 

18. Ligare v. California Southern 
Rit Cos, 6sCal. 610, V8 Petite. Tittle- 
ton v. Marshall, 8 OhS&CPlDec 672, 
6 OhNP 509. 

19. Gardner v. Lane, 14 N. C. 53. 

20. Walke vy. Circleville Bank, 15 
Oh. 288. : 

21. Felder vy. Meredith, 1 Miss. 
447; Wimbish v. Wofford, 33 Tex. 
109; Pendleton v. Smith, 1 W. Va. 
16 


22. Walke v.. Circleville Bank, 15 
Oh. 288. 

23. Calender v. Olcott, 1 Mich. 344 
(in absence of clerk). 

24 See statutory provisions. 

25. Rand vy. Pantagraph Station- 
ery Co., 1 Colo. A. 270, 28 P 661;.:and 
eases infra this note. 

[a] Signature in firm name of 
plaintiff’s attorneys is proper.—Peo- 
ple’s Nat. Bank v. Ring, 95 Nebr. 376, 
145 NW 833. 

[b] Signature by attorney in fact. 
—Plaintiff may authorize the signa- 
ture by an attorney in fact. Tatum 
y. Allison, 31 Ga. 337; Hotchkiss v. 
Cutting, 14 Minn. 537. 

[c] Mode of signing generally.— 
In a statute requiring an original no- 
tice to be signed by plaintiff. or his 
attorney, the word “signed’’ means no 
more than that the name of plaintiff 
or his attorney must be attached to 
the notice by any of the known modes ~ 
of impressing a name on paper, name- 
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should?*® be signed by plaintiff or his attorney. 
Effect of lack of proper signature. 
difference of opinion among courts as to the effect 
of a want of proper signature, some holding that it 
renders the process absolutely void?" and insuffi- 
cient to confer jurisdiction,?® and others holding 
that it is a nonjurisdictional defect or irregularity?® 
which renders the process voidable only.®° 
Process issuing out of court. 
Not only at common law; but also under statutes, and 
sometimes under rules of court, process which is- 
sues out of a court is required to be under the seal 
of that court,?? unless the case falls within a stat- 


[§ 46] 11. Seal. 


ly, by writing, printing, os lithograph- 
ing, provided the same is done with 
the intention of signing or be adopted 
in issuing the _ original notice for 
service. Cummings yv. Landes, 140 
Iowa 80,.117 NW 22. 

[d] Printed subscription is suffi- 
cient.—Cummings v. Landes, 140 
Iowa 80, 117 NW 22; Herrick v. Mor- 
rill, 37 Minn. 250, 33 NW 849, 5 AmSR 
841 [overr Ames v. Schurmeier, ‘9 
Minn. 221]; Barnard v. Heydrick, 49. 
Barb: (N:-Y.) 62, 32, HowPr.97,.2, Abb 
PrNS 47; New York v. Wisler, 10 
Daly 396, 2 NYCivProc 125; Mutual 
L. Ins. Co. v. Ross, 10 AbbPr Ki Ye) 
260 note; Mezchen v. More, 54 Wis. 
214, 11 NW 534. 

[e] Typewriting of attorney’s 
name at his request is sufficient. Ha- 
gen v. Gresby, 34 N. D. 349, 159 NW 
3, LRA1917B 281. 

“[f] Signature on attached com- 
plaint.— Where the statute does not 


prescribe at what particular place on’ 


the summons the subscription shall 
‘be placed, a signature on the com- 
plaint attached to the summons is 
sufficient. Huenfeld Co. v. Sims, 120 
Sie O93) Te SHH 17. 

26... Bull 2v;' Chicago, “ete., Ri Co., 
6 F. (2d) 329 (in Washington); Gard- 
ner v. Beck; 195 Iowa 62, 189 NW 962; 
Hoitt v. Skinner,: 99 Iowa 360, 68 
NW 788; Jacobs v. Queen Ins. Co., 
51-S. D.. 249,213 NW 14. 

[a] Real party in interest.—A 
signature by a named coplaintiff who 
is. not the real party in interest is 
insufficient. Bull: v.; Chicago, etc., 
RCo, 6) Fe i(20). 329. 

{b] Summons signed only by at- 
torney of another state (1) who has 
not been admitted to practice in the 
courts of the state in question is in- 
sufficient (Jacobs v. Queen Ins. Co., 
51 S. D. 249, 218 NW 14), 
such attorney is plaintiff (Francis v. 
Knerr, 149 Minn. 122, 182 NW 988). 

{c] Signature by attorney em- 
ployed without authority.—A signa- 
ture of a purported attorney for a 
person assuming to act as adminis- 
trator before his appointment and 
qualification as such is the equivalent 
of no signature, as it is made at a 
time when no one has authority to 
employ an attorney to represent and 
bind the estate or the future admin- 
istrator. Gardner v. Beck, 195 Iowa 
62, 189 NW 962. 

[ad] In New York (1) a summons 
must be subscribed by plaintiff's at- 
torney (Jaworower v. Rovere, 98 
Mise. 377, 162 NYS 1075 [aff 177 
App. Div. 740, 164 NYS 515]), (2) un- 
less plaintiff appears and prosecutes 
in person, in which case the sum- 
mons may be subscribed by him 
(O’Brien v. Lashar, 206 App. Div. 
623, 199 NYS 34! [aff 236 N. Y. 602 
mem, 142 NE 301 mem]; Horter v. 


De Mesa, 196 App. Div. 462, 188 NYS: 


20). (3) One attorney, or firm, must 
sign for all the plaintiffs. Jones v. 
Conlon, 48 Misc. 172, 95 NYS 255. 
27. U. S.—Bull v. Chicago, etce., 
R. Co., 6 F. (2d) 329; 
Bank v. Joseph Reid.Gas Engine Co., 
287 Fed. 870 [aff..281 Fed. 847]; 
Dwight v..Merritt, 4 Fed. 614, 18 
Blatchf. 305; Peaslee v. Haberstro, 19 


(2) unless_ 


Exchange Nat. ' 
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There is a 


F. Cas. No. 10,884, 15 Blatchf. 472, 8 
Reporter 486. 

Ga.—Hall v. Young L. G. Harris 
College, 38 Ga. A: 662, 145 SE 96. 
Sica wast A v. Drake, 81 Ill. 

Kan.—Lindsay v. Kearny County, 
56 Kan. 630, 44 P 603. 

Mont.—Sharman v. Huot, 20 Mont. 
555. ae P 558, 68 AmSR 645. 

N. H.—Reynolds v. Damrell, 19 N. 
H. 394. 

Ss. D.—Jacobs v. Queen Ins. Co., 51 
S. D. 249, 213 NW 14 

Yex.—Caufield v. Jones, 
Civ. A. 721, 45 SW 741. 

28. Pinkham y. Jennings, 123 Me. 
343, 122 A 873. 

29. Weare v. Slocum, 1 CodeRep 
(N. Y.) 105, 83 HowPr 397; Harvey 
v. Chicago, ete., R. Co., 148 Wis. 391, 
134 NW 839. 


18 Tex. 


30. Ark.—Jett v. Shinn, 47 Ark. 
373, 1 SW 693; Whiting v. Beebe, 12 
Ark. 421. 
oes —Wibright v. Wise, 4 Blackf. 

Ky.—Botts vy. Williams, 5 J. J. 
Marsh. 62. 


Mass.—Austin v. Lamar F. Ins. Co., 
108 Mass. 338. 

Minn.—Herrick v. Morrill, 37 Minn. 
250. 33 NW 849, 5 AmSR 841. 

N. Y.—Hill v. Haynes, 54 N. Y. 153; 
Barnard v. Heydrick, 49 Barb. 62, 
2 AbbPrNS 47, 32 HowPr 97. 

N. C.—Henderson vy. Graham, 84 
N. C. 496. 

Pa.—McCormick v. Meason, 1 Serg. 
& R. 92, 

W. Va..—Ambler v. Leach, 15 W. Va. 


ran copy of writ served see in- 


32. U. S.—Middleton Paper Co. v. 
Rock River Paper Co., 19 Fed. 252; 
Dwight v. Merritt, 4 Fed. 614, 18 
Blatchf. 305; Peaslee v. Haberstro, 
19 F. Cas. No. 10,884, 15 Blatchf. 472, 
8 Reporter 486. 

Ark.—Reeder vy. Murray, 3 Ark. 450; 
Woolford v. Dugan, 2 Ark. 131, 35 
AmD 52. 

Ill.—Garland y. Britton, 12 Ill. 232, 
52 AmD 487. 

Mass.—Hall v. Jones, 9 Pick. 446. 

Miss.—McAllum vy. Spinks, 129 
Miss. 237, 91 S 694; Burton v. Cra- 


mer, 123 Miss. 848, 86 S 578; Pharis 
v. Conner, 11 Miss. 87. 
Mo.—Dierks, etce., Lumber Co. v. 


mayo, (A.) 296 SW 176. 

N. H.—Reynolds v. Damrell, 19 N. 
H,, 394. 

N. Y.—Churchill v. Marsh, 4 E. D. 
rat 369, 2 AbbPr 219. 

N. C.—Schackelford v. McRae, 10 
N: C. 226. 

Oh.—Doe vy. Pendleton, 15 Oh. 735; 
Boal v. King, 6 Oh. ill, 

S. C.—Smith y. Affanassieffe, 31 
SCH lesoe. 

Tex.—Chambers v. Chapman, 32 
Tex. 569; Frosch v. Schlumpf, 2 Tex. 
422, 47 AmD 655; Southwestern Set- 
tlement, etc., Co. v. Rundolph, (Civ. 
A.) 240 SW 655; Hale v. Gee, (Civ. 
A.) 29 SW 44; Wells v. Ames Iron 
Works, 3 Tex. A.,Civ. /Cas. § 2996: 
Block v. Weiller, 2 Tex. A. Civ. Cas. § 
503; Leal v. Woodhouse, 2 Tex. <A. 
Civ. Cas. § 101. 
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ute dispensing with the necessity of a seal in cer- 
tain cases,** or unless there is no official seal,** 
in which case the process should state that fact,*° 
or, under some statutes, the clerk may and should 
affix his private seal.3¢ 
omission of the seal renders the writ void’? and 
ineffective to confer jurisdiction;**® but other courts 
hold that the omission merely renders the writ void-’ 
able,®® or that an objection on this ground is with- 
out substance where defendant has been actually 
and fully informed of the nature and purpose of 
the action and the time when, and place where, he is 
required to appear.*? 


Some courts hold that an 


oA Me C.—Re Gold, [1919] 2 WestWkly 


fa] Process sent to another coun- 
ty or state (1) should be under seal 
(Elramy v. Abeyounis, 189 N. C. 278, 
126 SE 743; Vick v. Flournoy, 147 N. 
C. 209, 60 SE 978; Shackelford v. Mc- 
Rae, 10 N. C. 226) (2) in order to evi- 
dence its authenticity (Elramy v. 
Abeyounis, supra) (3) and assure the 
officer to whom it is addressed that 
the proceedings are in good faith and 
under official sanction (Vick v. Flour- 
noy, supra). 
ib] Summary process should be 
eg as a writ. Hughes v. Phelps, 
CMS Oa Oeeals 

{c] Seal of another court is in- 
sufficient.—Hall v. Jones, 9 Pick. 
(Mass.) 446; Dominick vy. Eacker, 3 
Barb. (N. Y.) 17; Imlay v. Brewster, 
3 Tex. Civ. A. 103,22 SW 226. 

{d] Statement as to seal.—(i) It 
has been held that the clerk is not 
required to state on the face of the 
process that it is issued under seal 
(Morrison vy. Silverburgh, 13 Ill. 551), 
(2) but it has also been held that 
the seal must be referred to in the 
attestation (Riggs v. Bagley, 2 
Greene (Iowa) 383). 

[e] Second use of seal.—Where a 
seal of the court has been once used 
by having been affixed to a process 
which has been filled up, such seal 
cannot be detached and affixed to an- 
other writ. Filkins v. Brockway, 19 
Johns. (N. Y.) 170. 

[f] Fact that impression of seal is 
not discernible is not material. 
Smith v. Alston, 8 S. C. L. 104. 

[ge] Any seal affixed by clerk as 
seal of court is to be so considered. 
Stevens v. Ewer, 2 Metc. (Mass.) 74. 

83. Shackelford v. McRae, 10 N. 


C.. 226. 

34. Goff v. Russell, 3 Kan. 212. 

35. McAllum v. Spinks, 129 Miss. 
237, 91 S 694; Burton v. Cramer, 123 
Miss. 848, 86 S 578. 

36. Beaubein v. Sabine, 3 Ill. 457; 
Swink v. Thompson, 31 Mo. 336. 

37. Kan.—Kelso v. Norton, 74 Kan. 
442, 87 P 184. 

Me.—Miller v. Wiseman, 125 Me. 4, 
130 A 504. f 

Mont.—Choate v. Spencer, 13 Mont. 
eth 32 P 651, 40 AmSR 425, 20 LRA 

Pa.—Sechrist v. York R. Co., 26 
Pa. Dist. 658; In re Lower Towamen- 
sing Tp. Road, 10 Pa. Dist. 581. 

Tex.—Carson Bros. v. McCord-Col- 
lins, Co., 37 Tex. Civ. A. 540, 84 SW 
391; Caufield v. Jones, 18 Tex. Civ. 
A. 721, 45 SW 741. 

38. Pinkham y. Jennings, 123 Me. 
343, 122 A 8738. 

39. Rudd v. Thompson, 22 Ark. 
363; Boyd v. Fitch, 71 Ind. 306; Saw- 
yer v..’ Baker, ~3 Me, 29; Foot V.. 
Knowles, 4 Mete. (Mass.) 386. And 
see Harpold v. Doyle, 16 Ida. 671, 694, 
102 P 158 (discussing the point): 
McAllum v. Spinks, 129 Miss. 237, 91 
S 694 (the process will be held bad 
upon a direct, but not upon a collat- 
eral, attack upon the judgment or de- 
cree). ontra Stayton v. Newcomer, 
6 Ark, 451, 44 AmD 524. 

40. Vick v. Flournoy, 147 N. C. 
209, 60 SE 978. 


Se ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 46-48] 


Where process issues from party or his attorney, 
it need not be under the seal of the court.*! 

[§ 47] 12. Stamp.‘? A statute requiring process 
to be stamped is not willfully violated where it is 
impossible to comply with it on account of stamps 
not being obtainable at the time of the issuance of 
the process.*? But it has been held that the stamp 
is but a mere voucher, evidence of an extrinsic fact, 
namely, the payment of a tax or duty, and hence is 
no part of the writ.*4 } 

[§ 48] 13. Indorsements.*® An indorsement*® of 
a writ is an entry made upon the back thereof? 
and is sometimes called “backing;”4® but a state- 
ment on the face, and at the foot or bottom, of a 
writ is held not to be such a failure to comply with 
a statute or rule of court requiring indorsement of 
the statement on the writ as to be fatal.49 Par- 
ticular matters which should be indorsed on the 
process, when so provided by statute or rule of court 
in the particular jurisdiction, include: The cause of 
action;°° the residence of plaintiff>! and defend- 
ant;°? the name®? and place of abode>* of plain- 
tiff’s attorney; the time when the writ was signed ;°° 
the date on, or time within, which the summons is 

41. Rand v. Pantagraph Station- 58. 
ery . Cosi ili Golo, Aj 42705), 281P .6615; [a] 
Southern Cotton Oil Co. v. Hewlett, 


107 S. C. 532, 98 SE 195; Genobles v. 
West, 23 S. C. 154. Compare Talcott 


PROCESS | 


See cases infra this note. 

[a] This is true of statutes re- 
quiring an indorsement of: 
substance of an oral complaint, or a 
brief statement of the nature and 
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to be served;°* and the name of the officer who 
serves the writ.°° Where a statute requiring an 
indorsement is of limited application, a compliance 
therewith is of course necessary in, and only in, 
cases within its terms.°’ An indorsement need not 
be signed by the clerk®® nor attested with the seal 
of the court.®° 

Special indorsement. Some rules of court permit 
a claim, or statement of claim, to be specially in- 
dorsed on a writ of summons in certain classes of 
eases as a part of the procedure to obtain a sum- 
mary judgment.°! <A special indorsement will be — 
upheld when, and only when, it is sufficient in form 
and contents®? and the subject matter thereof is 
within the rules of court authorizing such an in- 
dorsement.®? 

Time of indorsement. An indorsement on a writ 
must be made at, or within, the time specified by 
statute or rule of court.*4 

Effect of failure to indorse. Some courts hold 
that a statute requiring indorsement of process 1s 
mandatory®® and that a failure to comply there- 
with is a fatal defect®® which renders the process 


& Co., Ltd. v. Gault Bros. Co., Ltd., 
49 Ont. L. 283, 284, 59 DomLR 649. 
(4) Indorsement on writ as pleading 
generally see Pleading § 8. 
Summary judgment generally see 


CD rhe 


v. Rozenberg, 3 Daly (N. Y.) 203, 8 
AbbPrNS 287 (a statute dispensing 
with the necessity of a seal on proc- 
ess of a court of record, when sub- 
scribed by the party or his attorney, 
did not apply to the marine court of 
the city of New York). 

. On copy of writ served see in- 

9 


Aldrich v. Nest Egg Co., 6 B. 
Cc. 53. 
44. Tucker v. Potter, 35 Conn. 43. 
[a] Congress has no power to 
make the stamp an essential part of 
process. Tucker v. Potter, 35 Conn. 
43 


45. Indorsement: 

As security for costs see Costs §§ 521, 
528, 546. 

In action for statutory penalty see 
Fines, Forfeitures, and Penalties 
§§ 109-111. 

Of notice of attorney’s lien see At- 
torney and Client § 375 


46. “Indorsement” see Fale(Oh Hy. p 
886. 
47. Gondas Vv. Gondas, 99 N. J. Eq. 


473, 134 A 615. 
48. Gondas v. Gondas, supra. 


49. Thompson y. Pfeiffer, 60 Kan. 
409, 56 P 763; Harvey v. Hogan, 8 
Newfoundl. 63. 

50. Howell  v. Hallett, Minor 
(Ala.) 102. 

51. Re Carbonite Coal Co., (Alta.) 
[1928] 1 DomLR 290, [1927] 3 West 


Wkly 690; Dundas y. McKenzie, 10 
B. C. 174; Sherwood v.'Goldman, 11 
Ont. Pr. 433; Taylor v. Lewis, 14 Que. 
Super. 431. 

52. Re Carbonite Coal Co., (Alta.) 
[1928] 1 DomLR 290, [1927] 3 West 
Wkly 690; State Sav. Bank v. Co- 
lumbia Iron Works, 6 Ont. L. 358, 2 
OntWR 733. 

53. Shinn vy. Cummins, 65 Cal. 97, 
8 P 133; Holt v. Sather, 81 Mont. 442, 
264 P 108. 

54. See Ablett v. Basham, 5 H, & 
B.. 1019, 85 ECL 1019, 119 Reprint 
760 (it is sufficient to name the place 
of business of the attorney, although 
it is not the place where he sleeps). 


55. Pollard v. Wilder, 17 Vt. 48. 

56. Atma Ram vy. Bhana, 27 B. C. 
403. 

57. Stone v. Sprague, 24 N. H. 309. 

[a] Indorsement with lead pencil 


is not sufficient. Stone v. Sprague, 
24 N. H. 309; Meserve v. Hicks, 24 N. 
H. 295. 

Indorsement of return see infra § 


substance of the action where no 
written complaint is served with the 
summons, in an action commenced 
in a municipal court. Maisch v. New 
York, 134 App. Div. 201, 118 NYS 908; 
Steffens v. Martin, 100 Misc. 263, 165 
NYS 445; Spitz v. New York Taxicab 
Co., 62 Mise. 492, 115 NYS 247; Reed 
v. Landau, 115 NYS ‘1068. (2) The 
amount claimed by plaintiff, where 
the action is brought for the recov- 
ery of money only. Dusenberry v. 
Bennett, 7 Kan. A. 123, 53 P 82; Ham- 
ilton v. Miller, 31 Oh. St. 87; Gillett 
v.\ Miller, 12.) Ohs Cir:_Ct» 209,/5 ‘Oh? 
Cir. Dec. 588; Renz v. Schmid, 16 Oh 
NPNS 223; Vancouver Agency v. 
Quigley, (B. C.) 37 CanLJNS 826; 
Union Bank v. Wurzburg, 9.B. C. 160; 
British Columbia Land, ete., Agency 
¥. (Cum Yow, 8) B54 Ciri226 Rogers\iv. 
Reed, 7 B. C. 139. .See Mortgages § 
1595. (3) The name of the real party 
in interest, in an action upon a bond. 
Hopkinton Prob. Ct. v. Lamphear, 
14 R. I. 291. (4) The name and place 
of residence of an assignee, if known, 
upon the request of defendant. Lib- 
erty v. Haines, 101 Me. 402, 64 A 665. 
(5) An affidavit authorizing service 
by an indifferent person, where the 
writ is directed to such a _ person. 
Eno vy. Frisbie, 5 Day (Conn.) 122. 
(6) A showing, where a branch sum- 
mons is issued, that all the summons- 
es are for one suit and one and the 
same cause of action. Drennen v. 
Jasper Inv. Co., 153 Ala. 322, 45 S 157. 

59. Abbey v. W. B. Grimes Dry 
Goods Co., 44 Kan. 415, 24 P 426. 

Signature generally see supra § 45. 

60. Abbey v. W. B. Grimes Dry 
Goods Co., 44 Kan. 415, 24 P 426. 

Seal generally see supra § 46. 

61. See court rules. 

{a] Purpose for which special in- 
dorsement was invented was to pre- 
vent vexatious defenses. Carlino v. 
British Traders Ins. Co., 60 Ont. L. 
162, [1927] 2 DomLR 266. 

[b] Indorsement as _ pleading.— 
(1) A special indorsement is a state- 
ment of claim (Anlaby v. Pretorius, 
20 Q. B. D. 764; Sayward v. Brewer, 
24 B. C. 129, [1917] 2 WestWkly 233; 
Dunn v. Dominion Bank, 25 OntWR 
84) (2) and is to be regarded as a 
pleading (Sayward v. Brewer, supra). 
(3) “A special endorsement’ contains 
in most cases an adequate statement 
of the nature of the plaintiff's claim, 
and so may be well regarded as a 
statement of claim.” J. Witkowski 


,281; 


Judgments §§ 421-435. 

62. See cases infra this note. .- 

[a] Heading.—(1) “The words 
‘Statement of claim’ should appear at 
the top of every special indorsement.” 
Sayward v. Brewer, 24 B. C. 129, 130, 
[1917] 2 WestWkly 233. (2) An in- 
dorsement which is not entitled 
“statement of claim” can be regarded 
only as a general, and not as a spe- 
cial, indorsement. Page v. Page, 22 
B. C. 185, 25 DomLR 99, 32 WestLR 
854, 9 WestWkly 442. 

[b] Special indorsements held 
sufficient. — Keating Vv. Mulcahy, 
[1926] Ir. 214; Witkowski v. Gault 
Bros. Co., 49 Ont. L. 283, 59 DomLR 
649; Toronto Gen. Trusts Corp. v. 
Berg, 32 OntWN 95; Williamson y. 
poten? 5 OntWN 354, 25 OntwWR 


[ec] Special indorsements held de- 
fective.—Harris v. Bond, 35 OntWN 
187 (failure to state parties to note 
sued upon); Morrow y. Morgan, 17 
OntWN_ 280. 

Identification of publication in libel 
action see Libel and Slander § 354. 

63. Watson v. Morgan, 9 OntWN 
and cases infra this note. 

[a] General scope of permissible 
subject matter.—Originally special 
indorsement was confined to simple 
debts, but this has been much ~ex- 
panded. Carlino v. British Traders 
Insis.Co.,4/60 Ont. sas 16255 bl oz 
DomLR 266. 

[b] Subject matter held within 
rules.—Keating v. Muleahy, [1926] 
Ir. 214; Hopkins v. Collier, 29 T. L. 
R. 367; Williamson vy. Playfair, 5 
OntWN 354, 25 OntWR 322; Dunn vy. 
Dominion Bank, 25 OntWR 84. 

[ce] Claims held not within rules. 
—Carlino v. British Traders Ins. Co., 
60 Ont. L. 162, [1927] 2 Dom ER 266 
(claim of loss under fire instirarce 
policy); George v. Green, 14 Ont. L. 
578, 10 OntWR 292 [dism app 13 Ont. 
L. 189, 8 OntWR 787 (dism app 8 Ont 
WR 247, and app dism 42 Can.-S. C. 
219)] (interest on account Stated); 
South Kensington Land Co., Ltd. v. 
Harland, 27 OntWN 151. 

64. Wheelock v. Sears, 19 Vt. 559 
(at time of signing writ); Hamp- 
Adams v. Hall, [1911] 2 K. B. 942. 

65. Liberty v. Haines, 101 Me. 402, 
64 A 665; Holt v. Sather, 81 Mont, 
442, 264 P 108; Steffens v. Martin, 100 
Misc, 268, 165 NYS 445. 

aoc Eno v. Frisbie, 5 Day (Conn.) 
122. 
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void.°* Other courts, howeyer, hold that such a stat- 
ute is directory®* and that a failure to comply there- 
with is not fatal,®® but is rather a mere irregularity‘® 
which does not render the process void.‘ 

Effect of unnecessary indorsement. The making 
of an unnecessary indorsement on process is not 
fatal where it does not tend to mislead,*? as where 
the facts stated therein are true;’?. but where an 
unnecessary indorsement names a return day dif- 
ferent from the one named in the body of the writ, 
the latter controls.‘4 Indorsement by the sheriff 
of the day of receipt is not necessary,*® but, if made, 
it is conclusive until impeached or set aside.*® 

[§ 49] D. Alias, Pluries, Successive, and Re- 
newed Writs’’—1. In General. An alias writ is a 
second writ issued in the same cause, and of the 
same kind, as the first writ after the first writ has 
failed of its purpose or proved ineffectual;*® and 
a pluries writ is a third or subsequent writ issued 
after preceding writs have proved ineffectual.79 A 
particular summons may be an “alias summons,”S® 
even though it is entitled “amended summons;’5? 
but in jurisdictions wherein a summons-is issued*? 
and subscribed’? by plaintiff or his attorney, rather 
than by the clerk of court,** and is not process,®* 
a second or subsequent summons is not an alias or 
pluries writ.*6 Where both the original and. the 
alias or pluries writs are valid, the alias or pluries 
writ is ordinarily deemed not to be the commence- 
ment of a new action,®’* but rather a continuation 
of the original process,** and the commencement of 
the action still dates from the issuance of the orig- 
inal process.8® However, service of the alias can- 
not relate back to the time of the issuing of the 
original, so as to validate any proceedings had mean- 
time, where the regularity of such proceedings de- 
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pended upon defendant being before the court.®° 
Where the summons first issued is not properly in- 
dorsed,®? and another summons properly indorsed is 
subsequently issued,®? the latter summons may be 
regarded as the original,®? and not as an alias,®+* 
summons. Also, the fact that a party has secured 
the issuance of an alias writ, which is irregular and 
void, does not prevent him from availing himself of 
any remedy which he might have had if the writ 
had not been issued;°® and, where the statute of 
limitations has not run,®?® a writ which is improper 
as an alias writ may be good as an original sum- 
mons®* or may be treated as a new writ for a new 
suit.°% The fact that an alias writ is returned “not 
found” as to a defendant who was served upon the 
original will not have the effect of vitiating such 
service.°® 

Necessity... In a number of jurisdictions it is a 
rule that a discontinuance of the action arises from 
a failure to continue the process regularly from 
term to term, or to sue out successive writs at the 
different terms or other regular intervals, until sery- 
ice is had;? but in other jurisdictions this rule does 
not obtain,? and it does not seem to be applicable 
in those jurisdictions wherein the action is com- 
menced by the filing of plaintiff’s complaint. A 
new party may be added without a renewal of the 
writ.® 

[§ 50] 2. Issuance. In order that another, or 
alias, summons may be issued under statutory au- 
thority it must be shown that the conditions im- 
posed by statute exist.6 Ordinarily an alias or 
pluries writ may be issued when, and only when, 
the preceding writ or writs have been returned not 
executed,’ the service has been irregular or defec- 


: Hopkinton Prob. Ct. v. Lam- 
phear,-14 R. I. 291. To same effect 
Renz v. Schmid, 16 OhNPNS 223 
(summons is not legal and does not 
bring defendant into -court for any 
purpose). 

68. Foore v. Simon Piano Co., 18 
Ida. 167, 108 P 1038. 


67. 


69. Foore v. Simon Piano Co., su- 
pra. 
70. Gigoux v. Griffith, 109 Kan. 


275, 199 P 103; Arbona v. Christian- 
son, 26 Porto Rico 250; Serrano v. 
Berdiel, 22 Porto Rico 416. 
71. Gigoux v. Griffith, 
VATS AIG) NJ 12a Oe 
Effect on judgment see Judgments: 


109 Kan. 


1. 
Oe, Krotter v. Norton, 84 Nebr. 
137, 120 NW 928. 

73. Weaver v. Gardner, 14 Kan. 


347; Boulware v. Otoe County, 16 
Nebr. 26, 19 NW 454; Larimer vy. 
Clemmer, 31 Oh. St. 499. 

74. T. A. Howard Lumber Co. v. 
Hopson, 136 Miss. 237, 101 S 363; 
Gondas v. Gondas, 99 N. J. Hq. 473, 
134 A 615. 

75. Chickering v. Failes, 26 Ill. 
507; Cobb v. Newcomb, 7 Iowa 43; 
Nance v. Webb, 42 Miss. 268. 

76. White v. Johnson, 27 Or. 282, 
40 P 511, 50 AmSR 726. 

77. New process to replace lost or 
destroyed process see infra § 54. 

78. See Alias 2 C. J. p 1033. 

79. Black L. D. See also Attach- 
ment § 349; Criminal Law § 524; 
Ejectment § 328; Executions §§ 165- 
177, 1148; Garnishment § 293; Judg- 
ments § 1035; Justices of the Peace 
$§ 348, 349; Limitations of Actions § 
488; Mandamus § 719; Replevin [34 
Cye 1451]. 

80. W. H. Marston Co. v. Koehritz, 
SOLCalncA (saz, cole P99. 

[a] Particular summons held sub- 
stantially alias summons.— Woodward 


First Nat. Bank v. Proffitt, (Mo. A.) 
293 SW 524. 

81. W. H. Marston Co. v. Kochritz, 
80 Cal. A. 352; 251 P 959. 

Form and contents see infra § 52. 


82. See supra § 28. 

83. See supra § 45. 

84. See supra §§ 238, 45. 

85. See supra § 2. 

86. Lane v. Ball, 83 Or. 404, 160 P 


144,163: P9775. 


87. See Actions § 402. 

88. See Actions § 402. 

89. See Actions §§ 402, 404. 

90. Tyrone First Nat. Bank v. 


Cooke, 3 Pa. Super. 278. 
91. See supra’§ 48. 


92. See infra § 50. 
“ne Renz v. Schmid, 16 OhNPNS 

94. Renz v. Schmid, supra. 

95. Grover’ v. Sims, 5 £Blackf. 
(Ind) 498. 

96. Westlawn Cemetery Assoc. vy. 
Wayne Cir. Judge, 238 Mich. 119, 213 


NW 148; Gunn v. Gunn, 205 Mich. 198, 
171 NW 371; Frantz v. Detroit United 
R. Co., 147 Mich. 199, 110 NW 581. 

Effect of second writ upon running 
of statute of limitations see Limita- 
tions of Actions § 488. 

97. Westlawn Cemetery Assoc. v. 
Wayne Cir. Judge, 238 Mich. 119, 213 
NW 143. 

98. Rattan’ v. Stone, 4 Ill. 540; 
Gunn v. Gunn, 205 Mich. 198, 171 NW 
371; Frantz v. Detroit United R. Co., 
147 Mich. 199, 110 NW 531; Axtell v. 
aus 52 Mich, 639, 640, 18 NW 395, 

99. McBeath v. Spann, 7 Ala. 201. 

1. After filing of amended, supple- 
penne or cross pleading see supra §$§ 

2. See Dismissal 
136. 

3. Bliss v. Duncan, 44 App. (D. C.) 
$3; Parsons v, Enill, 15 App: ° (Di 'G)) 
532; Ferber v. Brueckl, (Mo.) 17 SW 


and Nonsuit § 


(2d) 524 [overr Weaver v. Woodling, 
200 Mo. A. 970, 272 SW 373]; McGrew 
v. Carr, (Mo. A.) 21 SW (2d) 640. ' 

Time for issuance generally see in- 
fra § 50. 

4 Dunker v. Lutz, 48 Cal. 464. 

5. Ivey v. Greef, 63 Ont. L. 104, 
[1928] 4 DomLR 847. 

Service of new, amended, or sup- 
plemental sumimary or new party see 
Parties § 264, 

63. Briges-ve Davisi34 Whe. ase. 
State v. Lincoln County Eleventh Ju- 
dicial Dist. Ct., 74 Ment. 338, 240 P 
388, 390 [cit Cyc]; Oklahoma State 
Bank v. Reed, 121 Okl. 103, 105, 247 P 
402 [quot Cyc]. 

7 Cal—W. H. Marston Co. v. 
Kochritz, 80 Cal. A. 352, 251 P 959. 

Mo.—Woodward First Nat. Bank v. 
Proffitt, (A.) 293 SW 524. 

N. Y.—Berkman v. Weisinger, 50 
Misc. 515, 99 NYS 466. 

N. C.—Neely v. Minus, 196 N. C. 345, 
145 SE 771; Hatch v. Alamance R. Co., 
183 N. C. 617, 112 SE 529. 

Oh.—Whitman v. Sheets, 20 Oh. Cir. 
@t..1, 11 Oh. Cir. Det..179: E 

Okl.—Oklahoma State Bank v. Reed, 
121 Okl. 103, 247 P 402. 

S$. C.—Parker vy. Grayson, 10 S. C 
ERR Cis 

W. Va.—wU. S. Oil, ete., Supply Co. 
v. Gartlan, 58 W. Va. 267, 52 SE 524; 
Gorman y. Steed, 1 W. Va. 1. 

Compare Ensign v. Roggencamp, 13 
Nebr. 30, 12 NW 811 (the issuance of 
an alias before such return does not 
aay a substantial right of defend- 
ant). 

[a] Alternative remedies.—aA stat- 
utory provision that after the return 
of an alias without service plaintiff 
may take out an attachment against 
defendant’s property is merely per- 
missive as an alternative remedy, and 
plaintiff may secure successive sum- 
monses instead. Howell v. Shepard, 
48 Mich. 472, 12 NW 661. 


For later cases, developments and changes in the law see:cumulative Annotations, same title, page and note number. 


§§ 50-51] 


tive,* or the original writ has been lost or destroyed.® 
The court has inherent power to award such fur- 


ther process;*° but, unless conferred upon him by . 


statute,'? the clerk has no authority to issue it 
without an order from the court.12 While, in case 
the original summons is a nullity, another summons 
may be issued by the eclerk,1* without a return of 
the void summons?!‘ or an order of court,!®> and 
even while a motion to quash the first summons is 
pending,’® such a summons should not, be an alias 
summons.’* It is not necessary that the issuance 
of alias process be preceded by an amendment of 
the petition,’® the filing of a new petition,!® or the 
refiling of the original petition.2° A request or 
appheation for the issuance of alias process may be 
verbal,*? and, if it is in writing, it, or a copy there- 
of, need not be served. A direction to the clerk 
to issue alias process will be presumed to have been 
properly given.” 

Time for issuance generally.24* Where a summons 
is returned “not found” at any time after the lapse 
of the time in which it may be lawfully served, 
plaintiff is entitled to an alias summons without 
waiting until the return day named in the sum- 
mons;”° and where the service of the original sum- 
mons is not valid, the party seeking service is not 
required to wait until the first service is quashed 
before having an alias summons issued.?® In some 
jurisdictions an order for alias summons should be 

~ applied for at the term to which the original sum- 
mons was made returnable;?* but in other jurisdic- 
tions the court may, at a subsequent term, grant an 
order allowing the issuance of new process,”?* unless 
there has been long and unexplained delay.?° The 
court may order the issuance of a new summons aft- 
er the expiration of the statutory period in which 
[b] Officer will not be required to 


make false return upon a writ in or- 
der that it may serve as a foundation 


SW (2d) 451; 
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Buchanan v. Hunter, (Tex. Civ. A.) 13 
Winter v. Davis, (Tex. 
Civ. A.) 10 SW (2a) 181; 
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the clerk of court may issue an alias summons.?° 
An alias summons cannot be issued after the suit 
has terminated*! by abatement,®? discontinuance by 
operation of law,?* or dismissal,?4 unless the dis- 
missal is unauthorized and is subsequently vacated.?® 

Issuance after service by publication. Where 
plaintiff has, by publication, matured his cause of 
action and obtained the best service possible under 
the circumstances, he may, on a subsequent change 
of circumstances making it possible to obtain bet- 
ter service, have a personal summons issued,?* un- 
less Judgment has been rendered and entered.37 

Issuance by plaintiff or attorney. In a jurisdic- 
tion wherein a summons is issued by plaintiff or his 
attorney,** the issuance of one summons does not 
exhaust the power*®® nor prevent the issuance of 
another summons;*® but it is held that, without 
leave of court, a second summons cannot properly 
be issued by plaintiff while a motion to quash the 
first summons is pending.*! 

Resealing original writ. Where the issuance of 
alias or pluries writs is the mode prescribed by 
statute for keeping process alive, an unauthorized 
resealing of the original writ is a nullity*? and is 
not effective to give vitality to the original writ aft- 
er the expiration of the period during which-it was 
to continue in force.*? 

[§ 51] 3. Renewal. Under the practice in some 
jurisdictions a writ not served within the time al- 
lowed may be renewed.** To effect a renewal it is 
necessary to obtain leave or an order of court*® and 
to mark the writ as being renewed.4® An applica- 
tion for renewal is not granted as a matter of 
course,** but only where a real and sufficient rea- 
son or excuse for lack of service with the required 
time is shown.4® The courts should be reluctant 


39. Roznik v. Becker, 68 Wash. 63, 
122 P 593. 


Pierson v. 40. Roznik v. Becker, supra. 


of an alias writ. Low v. Little, 17} Beard, (Tex. Civ. A.) 181 SW 765. [a] Where prior attempted service 
Johns. (N. Y.) 346. 19. Hanna v. Emerson, 45 Nebr.| was ineffectual, another summons 
8. State v. Standard Oil Co., 15 Oh.| 708, 64 NW 229. may be issued at any time before the 


Cir, Ct.’ N. S. 212; Keaton v. Taylor, 20. 
114 Ok). 167,245 2 56; Danville, ete: eb ue 


Hanna v. Emerson, supra. 
Buchanan yv. Hunter, (Tex. Civ. 


statute of limitations has run. Lane 


R. Co. v. Brown, 90 Va. 340, 18 SE 278; 
Wynn v. Wyatt, 11 Leigh (28 Va.) 
584. 

9. See infra § 54. 

10. ‘U. S. Blowpipe Co. v. Spencer, 
46 W. Va. 590, 33 SH 342. ; 

By court to which venue is changed 
see Venue [40 Cyc 176]. 

11.' Cherry v. Mississippi Valley 
Ins. Co., 16 Lea (Tenn.) 292; Gillmour 
v. Ford. (Tex.) 19 SW 442. 

12. State Medical College v. Rush- 
ing, 124 Ga. 239, 52 SE 333; Rowland 
v. Towns, 120 Ga. 74, 47 SE 581; Peck 
vy. La Roche, 86 Ga. 314, 12 SE 638. 

{a] Order ratifying issuance.— 
Where the presiding judge signed 
along with other orders of the day an 
order directing the issuance of an 
alias summons, he ratified the act of 
the clerk in issuing the summons. 
Jackson v. Lockport Bank, 144 Ky. 
AS LS os WIE Orbe 

13. Keaton v. Taylor, 114 Okl. 167, 
245 P 56. 

[a] Where original summons is 
not properly indorsed, another sum- 
mons properly indorsed may be issued. 
Simpson v. Rice, etc., Co., 43 Kan. 22, 


22 P 1019; Renz v. Schmid, 16 OhNP 
NS 223. 
14. Walker “v. Stevens, 52 Nebr. 


653, 72 NW 1038; Williams v. Welton, 
28 Oh. St. 451. 


15. See cases supra note 14. 

16. Keaton v. Taylor, 114 Okl. 167, 
245 P 56. 

17, Polk) vy Howard, ‘720N. C.%527. 

18. Lauderdale v. R. & T. A. Ennis 


Stationery Co., 80 Tex. 496, 16 SW 
308 [dist Ward v. Lattimer, 2 Tex. 
245]; Baber v. Brown. 54 Tex. 99; 
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22. Gillmour v. Ford, (TPex.) 19 SW 
442: Winter v. Davis, (Tex. Civ. A.) 
LORSWa 2a yas: 


23. Lauderdale v. R. & T, A. Ennis 
Stationery Co., 80 Tex. 496, 16 SW 
308. 

24. New summons pending appeal 


see Appeal and Error § 1389. 
25. Peo. v. Leask, 1 AbbNCas (N. 


26. Paragon Refining Co. v. Hig- 
bea, 22 Oh. A. 440, 153 NE 860. 

27. Hatch v. Alamance R. Co., 183 
Ni Cr 617, 112: SBE 529; 

28. Russell v. Virginia L. Ins. Co., 
34 Ga. A. 640, 30 SE 689. 

29. Daly v.° Chicago, 295 Ill. 276, 
129 NE 139 (four and one half years). 

[a] Plaintiff held not guilty of 
laches in applying for order.—Atlan- 
tic Coast Line R. Co. v. Singletary, 159 
Ga. 805, 126 SE 794 [answers to cert. 
question conformed to 33 Ga. A. 631, 
127 SE 623]. 

80. Hibernia Sav., ete, Soc v. 
Cochran, 141 Cal..653, 75 BP 3815. 

31. Specktor v. Northwestern F. & 
Mpins. iCow-8Pa. Distec& Com5l0: 

32. Specktor v. Northwestern F. & 
M. Ins. Co., supra. 

33. Weaver v. Woodling, 220 Mo. A. 
970, 272 SW 373. 

34. Park Land, etc., Co. v. Lane, 
106 Va. 304, 55 SE 690. 

35. Everett v. Niagara Ins. Co., 142 
Pa, 322, 21 A 817. 

36. U. S. Oil, ete., Supply Co. v. 
Gartlan, 65 W. Va. 689, 64 SE 933. 

87. State v. Carey, 74 Mont, 39, 238 
P59 7, 

38. See supra § 28. 


ae eee 83 Or. 404, 160 P 144, 163 P 
75. 


41. Farris v. Walter, 2 Colo. A. 450, 
31 PP 231. 
42. Dwyer v. Penny, 6 Newfoundl. 
50. 
43. 
44. 


Dwyer v. Penny, supra. 

Hewett v. Barr, [1891] 1 Q. B. 
98; Hume v. Somerton, 25 Q. B. D. 
239; Doyle vy. Kaufman, 3.Q, Bs D. 7 
[aff 3 Q. B. D. 340]; Davies v. Gar- 
Jand, 1 Q. B. D. 250; Manby v. Man- 
by, .3 Ch. Ds 101; (Nazer ven Wade;7! 
B. & S. 728, 101 ECL 728, 121 Reprint 
885; Anonymous, 1 H. & C. 664, 158 
Reprint 1051; Laird v. King, 19 Ont. 
Pr. 307;. Mair v. Cameron, 18 Ont. Pr. 
484; Gilmour v. Magee, 14 Ont. Pr. 
120; St. Louis v. O’Callaghan, 13 Ont. 
Pr. 322; Mackeléan v. Becket, 9 Ont. 
Pry 289): , 

45. Travato v. Dominion Canners., 
Ltd., 35 Ont. L. 295, 9 OntWN 3861; 
DeLaval Co., Ltd. v. Milhoborski, 
(Sask.) [1926] 1 WestWkly 305. 

46. DeLaval Co., Ltd. v. Milhobor- 
ski, supra. 

[a] Essential step.—‘“‘This mark- 
ing of the writ as being renewed is an 
essential step in the renewal of the 
writ, and unless this step is taken, the 
writ is not renewed. The taking out 
of the order alone is not sufficient.” 
DeLaval Co., Ltd. .v. Milhoborski, 
(Sask.) [1926] 1 WestWkly 305, 307. 

47. Appleyard v. Mulligan, 3 Ont 
WN 943, 21 OntWR 557, 3 DomLR 
288; DeLaval Co. v. Elias, 16 Sask. 
L. 153, 70 DomLR 239, [1922] 3 West 
Wkly 847. } 

48. Appleyard v. Mulligan, 3 Ont 
WN 943, 21 OntWR 557, 3 DomLR 
288; DeLaval Co. v. Elias, 16 Sask. 
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to grant a renewal,*® and in refusing one they some- 
times give weight to the consideration that a re- 
newal would in effect extend the statute of limita- 
tions.°° : 

[§ 52] 4. Form and Contents. Alias process 
should pe a substantial duplicate of,>+ and show 
in its body its relation to,°>* the original process; 
but it is not required to be more than a substantial 
duplicate;** a change in its form, in order to con- 
form to a new statutory requirement, is proper;°** 
where an alias summons contains the information 
that was set out in the former summons, the fact 
that it contains more information does not invalidate 
it;°° and the fact that an alias citation does not 
show the number of citations previously issued does 
not render it invalid. While it is proper for an 
alias summons to employ the words “we command 
you, as we have before commanded you,”®’ never- 
theless the omission of such words does not render 
the process void where it is in substance an alias 
writ;°® and in jurisdictions wherein a second or 
subsequent summons is not an alias or pluries writ®® 
it need not contain the clause, “as we have hereto- 
fore commanded you,” or, “as we have often com- 
manded you.”’®® Where plaintiff has discontinued 
as to a defendant not served, and issues a new sum- 
mons as against such defendant, the fact that the 


L.‘158, 70 DomLR 239, [1922] 3 West] 144, 163 P 975, 


PROCESS 


[$§ 51-54 


‘ 


new summons contains recitals as to the issuance 


and failure to serve the former process will not ren- 
der it void.®1 

Naming parties defendant. It has been held that 
an alias writ need not name all the parties defend- 
ant;°? but there is authority to the contrary.®* Also 
it has been both affirmed®* and denied®® that an 
alias writ may name a party defendant who was not 


named in the original process. 


Date. Every subsequent process must be dated 
on the day of the return of the preceding process.*® 

[§ 53] E. Alteration of Process.°7 Except in 
some jurisdictions,®® process may be altered without 
application to the court before it has been served,®® 
but not thereafter.7° 

[§ 54] F. Supplying Lost Process.7: Where proc- 
ess has been lost or destroyed, a copy thereof may 
be supplied in lieu of the original*? by, and only by, 
an order of court’? made after notice has been giv- 
en?* and proper and sufficient evidence has been 
received.*® An affidavit that- the writ was duly 
served and thereafter lost should not be received in 
lieu of the process.7® In some jurisdictions, where 
a writ or summons has been lost or destroyed, an- 
other, or alias, writ or summons may be issued or 
filed.*7 


N. J.—Stellmacher v, Kloepping, 36 


wie 3 47. 61. Smith v. Blakeney, 8 Port.|N. J. L. 176; Gondas v. Gondas, 99 
49. Prescott v. McArthur, 62 Ont.] (Ala.) 128. Need: Ba, 473, 134 A 615 

L. 385, [1928] 3 DomLR 489. 62. Lewis v. Grace, 44 Ala, 307; N. Y.—Sullivan v. Alexander, 18 
50. Prescott v. McArthur, supra:]} Reed v. Boyd, 84 Ill. 66. Johns. 3; Sloan v. Wattles, 13 Johns. 

Appleyard uf Mulligan, 3 OntWN 943, 63. Morgan v. Morgan, 2 Bibb] 158. See Peo. v. Kuhne, 57 Misc. 30, 

21 OntWR 557, 3 DomLR 288. (Ky.) 388. 107 NYS 1020 [app dism 127 App. Div. 
[a] Leave to renew nunc pro tunc 64. Doyle v. Hampton, 159 Cal. 729.| 916 mem, 111 NYS 1136 mem (app 


ought not to be granted where, owing 
to the expiration of the writ of sum- 
mons, the cause of action is barred. 
Travato v. Dominion Canners, 35 Ont. 
L. 295, 9 OntWN 361. 

51. Hill v. Morgan, 9 Ida. 718, 76 P 
323; Richmond, etc., R. Co. v. Rudd, 
88 Va. 648, 14 SE 361. 

[a] Damages claimed (1) should 
correspond in amount with the orig- 
inal (Boggs v. Symmes, 42 S. Crp dy, 
443); (2) but a variance in amount is 
an irregularity merely (Richmond, 
etc., R. Co. v. Rudd, 88 Va. 648, 14 SE 
361). 

52. Hatch v. Alamance R. Co., 183 
N. C. 617, 112 SE 529. 

[a] Showing of same suit.—Where 
a writ against two persons is served 
upon one, and not found as to the oth- 
er, and another writ issues to: be 
served upon the person not found, the 
second writ should show that it is in 
the same suit with the first. Dunn y. 
Hall, 8 Blackf. (Ind.) 32. 

53. Woodward First Nat. Bank v. 
Proffitt, (Mo. A.) 293 SW 524. 

[a] Duplicate indorsement of 
character of action is not essential, 
when the alias is served with the orig- 
inal summons and the latter bears the 
indorsement. State Board of Pharma- 
cy v. Jacob, 46 Misc. 607, 92 NYS 836. 

54. State v. Logan, 33 Md. 1. 

55. Woodward First Nat. Bank vy. 
Proffitt, (Mo. A.) 293 SW 524. 

56. Buchanan v. Hunter, (Tex. Civ. 
A.) 18 SW (2d) 451. 

57. Farris v. Walters, 2 Colo. A. 
4250" 610 PY231"Robertsnv. Church, 17 
Conn. 142; Woodward First Nat. Bank 
v. Proffitt, (Mo. A.) 2938 SW 524. 

{a] Sicut alias.—‘‘We command 
you, aS we have before commanded 
you” is the command of an alias writ. 
Black L. 

[b] Sicut pluries precimus.—‘‘We 
command you, as we have often com- 
manded you” is the command of a 
pluries writ. Black L. D. 

58. Woodward First Nat. Bank y. 
Proffitt, (Mo. A.) ane SW 524. 


59. See supra § 4 
60. Lane v. Ball, 83 Or. 404, 160 P 


116 P 39 (name omitted from original 
summons through clerical error); W. 
H. Marston Co. v. Kochritz, 80 Cal. A. 
352, 251 P 959 (party added by amend- 
ed complaint); Pittsburg v. Eyth, 201 
Pa. 341, 50 A 769 (where plaintiff has 
been granted leave to name such per- 
son a codefendant by amendment of 
the record). . 

65. Elias v. Hayes, 24 Misc. 754, 53 
NYS 858 (substituted defendant). 

66. Slatton v. Jonson, 4 Hayw. 
(Tenn.) 197. F 

67. Cross references: 
Action as commenced at time of al- 

ae of process see Actions § 


Alteration of instrument generally see 
Alteration of Instruments 2 C. J. 
p 1168. 

Amendment of process see infra §§ 
341-359. 

68. Denison v. Crafts, 74 Conn. 88, 
49 A 851; St. Mary’s Bank v. Mum- 
ford, 6 Ga. 44. See Parsons v. Ely, 2 
Conn. 377 (a material alteration in 
plaintiff's writ, as in the date or re- 
turn, after it has been signed and is- 
sued, and after security to prosecute 
has been given, will render it abatable, 
if such security is necessary; aliter 
if not necessary). 

[a] Change of attorney.—J, an at- 
torney, sued out a writ for plaintiff, 
an infant. Next day it was agreed 
that B should be substituted as attor- 
ney, and plaintiff's agent, with J and 
B, went to the crown office, where, 
with the permission of the clerk, J’s 
name was struck out and B’s name 
inserted in the precipe. The same 
change was made in the writ and copy 
before service. It was held that the 
alteration was unauthorized, and that 
the copy and service must be set aside, 
since the statute required the writ to 
be indorsed with the name and place 
of business of the attorney actually 
suing out the same. O’Reilly v. Van- 
every, 2 Ont. Pr. 184. 

69. Me.—Gardiner v. Gardiner, 71 
Me. 266. 
fel Saat .—Gardner v. Webber, 16 Pick. 


dism 195 N. Y. 610 mem, 89 NE 1109 
mem)] (stating that the change in 
question should not have been made, 
but holding that it did not render the 
writ void). Compare Charities Com’rs 
v. Litzen, 1 NYCityCt 374 (a process 
server cannot strike the names of de- 
fendants from a process and insert 
others in their stead). 

Pa.—Com. v. Warfel, 157 Pa. 444, 27 
A 763. Compare Elwood Paper Co. v. 
Radziewicz, 16 Pa. Co. 81 (where a 
summons is so altered that defendant 
is unable to determine therefrom the 
day set for hearing, it is defective). 

Vt.—Hunt v. Viall, 20 Vt. 291. 

Eng.—Crowther vy. Wheat, 8 Mod. 
243, 88 Reprint 174.. 

[al] Material or immaterial altera- 
tions.— Material alterations may be 
made before, and immaterial altera- 
tions may be made before or after, 
the sealing of the writ. Crowther v 
Wheat, 8 Mod. 243, 88 Reprint 174. 

70. Childs v. Ham. 23 Me. 74. 

71. Lost instrument sensray see 
Lost Instruments 38 C. J. p 247. 

72. York, etc., R. Co. v. Myers, 18 
How. (U. SB) 246, 15 L. ed. 380; Fow- 
ler v. More, 4 Ark. 570; Gentry Vi 
Hutcheraft, 7 T.B. Mon. (Ky.) 241, is 
AmD 172. 

73. Long v. Sutter, 67 Ill. 185. 

74. Long vy. Sutter, supra. 

75. Fowler v. More, 4 Ark. 570; 
Long v. Sutter, 67 Ill. 185. 

[a] Requisites of proof.—(1) The 
copy offered must be shown to be a 
true copy of the lost original. 
Whitcher v. Whitcher, 10 N. H. 440, 
(2) A mere certificate by the clerk 
that there has been a Summons, which 
was lost (Smith v. Trimble, 27 Til. 
152), (8) or a recital in the notice of 
publication that a Summons has been 
issued (Smith v. Trimble, supra), does 
not afford proof. 

a Rs Littell v. Cassady, Hard. (Ky.) 

77. See cases infra this note. 

[a] Leave to file new writ.—(1) 
In some states, where a writ has been 
lost without fault of plaintiff and 
there is in existence a certified copy 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 55-56] 
_[§ 55] G. Warning Order.7® To warrant and jus- 
tify the clerk in making upon the petition, or in 
making and filing with the papers in the case, an 
order warning defendant to appear and defend at 
or within a specified time, as authorized by code or 
statute in a few states where, by reason of absence, 
nonresidence, or otherwise, personal service upon de- 
fendant is impossible,™® the affidavit for the order 
must comply with the code or statutory require- 


PROCESS 


[50 C.J.] 467 


ments.*° While the code or statutory requirements 
may be sufficiently complied with by a properly ver- 
ified petition containing the requisite statements,®! 
the rule is otherwise as to a petition which is not 
verified’? or does not contain the requisite state- 
ments. The making of the affidavit a short time 
before its filing and the issuance of the order is 
not fatal.®4 


III. SERVICE OF PROCESS*5 


[§ 56] A. In General. Service of process is the 
giving of such actual®® or constructive notice’? of 
a suit or other legal proceeding to defendant as 
makes him a party thereto, and compels him to ap- 
pear or suffer judgment by default.8§ “Due process 
of law” requires that service of process shall always 
be made,®® except when it may be, and is, waived.?? 
Only by appearance®! or by service of process®? 
can a court obtain jurisdiction to adjudicate upon 
the rights of a defendant as involved in the action 
brought. Defendant’s knowledge of the filing of 
suit against him does not dispense with such sery- 
ice.°2 Where issuance of process is requisite upon 


thereof, leave to file another‘writ will | On: 


the filing of a cross demand®* or to bring in new 
parties,°® service of process is necessary to give 
jurisdiction.°* What service shall be deemed suf- 
ficient is to be determined by the legislative power 
of the state or sovereignty in which the proceeding 
is instituted, subject only to the limitation that the 
service must be such as may reasonably be expect- 
ed to give the notice aimed at,®7 and any statutory 
service which reasonably accomplishes that end an- 
swers the requirement of justice.°* The proper meth- 
od of serving process must be adopted in order to 
give jurisdiction,®® and it must be served by a prop- 


time to plead. Sheldon v. Sheldon, 


be granted (Taylor v. Cobleigh, 16 N. 
H. 105); (2) but leave to file a new 
writ will not be granted without de- 
fendant’s consent in case the original 
writ has not been filed with the clerk 
18 (Mattocks v. Bishop, 4 N: H. 


[b] Issuance by clerk or prothono- 
tary.—(1) Under some codes an alias 
writ may be issued by the prothono- 
tary, when the original writ has been 
lost. Lavoie v. Tremblay, 26 Que. 
Pr. 202. (2) Under a statute provid- 
ing that whenever any summons shall 
have been lost or destroyed plaintiff 
shall be entitled to another summons 
if he shall require it, the clerk of 
court has power, where a summons 
has been destroyed, to issue another 
(Emmons vy. Marbelite Plaster Co., 193 
Fed. 181), (3) and the fact that the 
issuance of the second summons is 
authorized by an order of court can in 
no wise add to, or substract from, the 
authority conferred by statute (Em- 
mons v. Marbelite Plaster Co., supra). 

78. Publication of warning order 
see infra § 195. 

79. See code and statutory provi- 
sions. ; 

80. Baker v. Baker, 162 Ky. 683, 
173 SW 109, LRA1917C 171 [aff 242 
U. S. 394, 37. SCt 152, 61 L, ed. 386]; 
Warrick v. McCormick, 150 Ky. 800, 
150 SW 1027. 

[a] Affidavit in alternative is fa- 
tally defective.—Holloway v. Hollo- 
way, 85 Ark. 431, 108 SW 837. 

[b] Affidavit held sufficient.—Wil- 
lard v. Willard, 134 Ark. 197, 203 SW 


1019. 

81. Cahill v. Pelzer, 204 Ky. 644, 
265 SW 32; Kreiger v. Sonne, 151 Ky. 
739, 152 SW 936. See Harding Constr. 
Co. v. Drainage Dist. No. 17, 178 Ark. 
778, 18 SW (2d) 312 (complaint and 
affidavit indorsed on the back thereof 
may be treated as one instrument in 
determining whether the matters nec- 
essary to warrant the issuance of a 
warning order are set forth). 

82. Bond v. Wheeler, 197 Ky. 437, 
247 SW 708. 

83. Leonard v. Williams, 205 Ky. 
218, 265 SW 618; Bond v. Wheeler, 
197 Ky. 437, 247 SW 708. 

84. Cannon vy. Lunsford, 89 Ark. 
64, 115 SW 940. 

85. Service of process: 

Costs for see Costs §§ 229-236. 

In proceeding: before justice of peace 
see Justices of the Peace §§ 150- 
161. 

Ensufficient see Continuances § 17. 


Corporation generally see Corpora- 
tions §§ 2897-2920. 

Defendant in divorce suit see Di- 
voree §§ 239-261. 

Municipality see Municipal Corpo- 
rations §§ 4684-4691. 

Service of notice generally see No- 

tice §§ 58-82. 
Service of venire facias see Juries 


§ 242. 
86. See infra § 57 et seq (personal 
service). 


Substituted service as actual serv- 
ice see infra § 94. 


87. See infra § 105 (service by 
publication). 
[a] There are two general meth- 


ods of making service: Actual serv- 
ice, including personal service upon 
defendant, and substituted service; 
and constructive service by publica- 
tion. Nelson v. Chicago, ete., R. Co., 
225 Ill. 197, 80 NE 109, 116 AmSR 133, 
8 LRANS 1186; Armstrong v. Kinsell, 
164 N. C. 125, 80 SE 235; Barnhardt 
v. Brown, 118 N.C. 700, 24 SE 527, 715, 
36 LRA 402; Santen v. U.S. Shoe Co., 
25 ORNPNS 287. 

88. Conn.—Sanford v. Dick, 17 
Conn. 213. See Clegg v. Bishop, 105 
Conn. 564, 136 A 102. 

Iowa.—Jones v. ‘Illinois Cent. R. 
Co., 188 Iowa 850, 175 NW 316. 

Mo.—State v. Myers, 126 Mo. A. 
544, 104 SW 1146. 

Mont.—Valadon v. Lohman, 46 
Mont. 144,127 P 88. 

N. J.—Sheldon v. Sheldon, 100 N. 
J. Eq. 24, 184 A 904. 

N. Y.—Pope v. Terre Haute Car, 
ete., Co., 87. N. Y. 137 [aff 24 Hun 
238, 60 HowPr 419]. 

Oh.—-Santen v. U. S. Shoe Co., 25 
OhNPNS 287. 

Okl.—Clemmons v. State, 5 Okl. Cr. 
119, 113 P 238. 

[a] The object of service of proc- 
ess is variously stated to be: (1) To 
give notice to the person proceeded 
against (State v. Myers, 126 Mo. A. 
544, 104 SW 1146; Pope v. Terre 
Haute Car; \ete:, Co.) 87) Nw Y. 137% [att 
24 Hun 238, 60 HowPr 419]) (2) that 
the may be aware of and resist what is 
sought of him (Gibbs v. Queen Ins. 
Coiy.635.N. ¥e-114,..20;AmR 4513). (3) 
To subject a person to the jurisdic- 
tion of a particular court whose ju- 
risdiction is invoked. Jones v. Illi- 
nois Cent. R. Co., 188 Iowa 850, 175 
NW 316. (4) To give defendant an 
opportunity to appear and to be heard 
in his own defense. Valadon v. Loh- 
man, 46 Mont. 144, 147, 127 P 88 [cit 
Cyc]. (5) To give a party reasonable 


(N. J. Ch.) 134 A 904. 
Judgment by default see Judg- 
ments §§ 349-420. 


89. See Constitutional Law §8&§ 
1004-1006. 

90. See Constitutional Law § 1004. 

[a] Written waiver in one court, 


under Gen. Code § 12260, may not be 
changed to a waiver in another court 
without the consent of the party 
waiving. Rice v. Pike, 23 Oh. A. 9, 
154 NE 348. 

General appearance 
ances §§ 39-66. \ 

91. See Appearances §§ 40—54. 

92. See Courts §§ 8&2 et seq, 96 et 
seq; Judgments §§ 42, 836 et seq, 1619 
et seq. 

93. See Courts § 96. 

94. See supra § 21. 

95. See supra § 18. 

96. Harris v. Schlinke, 95 Tex. 88, 
65 SW 172; Scarborough v. Bradley, 
(Tex. Civ. A.) 256 SW 349; Keys 
Planing Mill Co. v. Kirkbridge, 114 
Va. 58, 75 SE 778. 

97. Ind.—Pattison v. Grand Trust, 
etc., Co., 195 Ind. 313, 144 NE 26. 

N. Y.—Pope v. Terre Haute Car, 
ete) CO. 787 SN. YT ati 24 ein 
238, 60 HowPr 419]; Campbell v. 
Evans, 45 N. Y. 356 [aff 54 Barb. 566]; 
US. Lrust '‘Cowv. Us S.chire  insmOos 
LRN ut 199; 1 8i cA bb Prie.9 2 aimrewans 
AbbPr 385]. 

N. C.—Bernhardt v. Brown, 118 N. 
C. 700, 24 SE 527, 715, 36 LRA 402. 

Oh.—Santen v. U. S. Shoe Co., 25 
OhNPNS._ 287. 

Tex.—Banco Minero v. Ross, (Civ. 
A.) 188 SW 224, 240, 

“As to proceedings in rem, suits to 
enforce liens or to determine conflict- 
ing claims of title, or to recover pos- 
session of property, whether reat or 
personal, or to obtain judgment en- 
forceable against property which has 
been seized under attachment or 
other mesne process, it is within the 
power of every state or country to 
provide methods of serving process 
which will affect all persons whether 
resident or not.” Banco Minéro y. 
Ross, supra. And see infra §§ 71-73; 
and §§ 114-122. 


see Appear- 


98. State v. Myers, 126 Mo. A. 544, 
104 SW. 1146; Pope v. Terre Haute 
Car, Nete., 7; COS’, WNe wen low ivathee4 


Hun 238, 60 HowPr 419]; Hiller v. 
Burlington; ete; “R.vCo., 70 Ni Yo 223° 
Gibbs v. Queen Ins. Co., 63 N. Y. 114, 
20 AmR 513; Clement v. May, 136 
App. Div. 199, 120 NYS 588. 
99. Harrison v. Union 
Co., (N. J. Sup.) 81 A 490; 


Transp. 
Tebo vy. 
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er officer or person.t 


in personal service.* 


[§ 57] B. Personal Service*‘—1. In General. 
sonal service ordinarily means actual delivery of the 
process to defendant in person,® and does not include | 
service by leaving a copy at his usual place of 
abode!® or his home,*? or at. his office,!? 
livery to some one else for him,**® although as used 
in some statutes'* the term “personally served” has 
been held to include such servicet® and to be used 
in, contradistinetion to service by publication!® or 


Baker, 77 N.Y. 33 [aff 16 Hun 182]; 
Ives v. Darling, 210 App. Div. 521, 
206 NYS 493: Wright v. Douglass, 3 
Barbs. CNS =Y.) /so4-irev on vother 
grounds 2. N. Y=. 373]; Newton, v. 
Stachelberg, 36 Mise. 184, 73 NYS 147 
(substituted service, unless in case 
provided for in statute, cannot con- 
fer jurisdiction); Stamey v. Bark- 
Veyectl Pa. 313; 60 A 991, 

[a] Process issuing out of small 
cause court can be legally served only 
in the manner directed by the act cre- 
ating such court. Harrison v. Union 
Transp. Co., (N. J. Sup.) -81,A 490 

1. Petty’ v. Dock’ Contractor Co., 
283 Fed. 338, 341. See infra §§ 58-67. 

2. Andino v. Canales, -26 Porto 
Rico 122; Orcasitas v. Marquez, 19 
Porto Rico 454. 

Sstateuve sale, 23c—Mo. 166, 1 2 
Sw 1119. 

4. See statutory provisions. 

5.) Sealey, v.. Smith, 81 OK) 97,197 
P 490; In re Stewart, 110 Or. 408, 223 
PYI2i- Mitchell v. Reitz, (Tex. Civ. 
A.) 269 SW 279 [writ of error dism 
(Commn. A.) 281 SW 1044]. 

6. Conn.—Kelley v. Kelley, 83 
Conn. 274, 76 A 291. 

D. C.—New York Continental Jew- 
ell Filtration Co. v. Karr, 31 App. 459. 

Ill.— Greenwood v. Murphy, 131 Ill. 
604, 23 NE 421; Sherrell v. Huber, 186 


Til, A. 475. 

N. J.—Harrison v. Union Transp. 
Co., eee ) 81 A 490. 

N. 104 
Misc. a 171 NYS_ 696; Tausend v. 


Handlear, 33 Misc. 587, 68 NYS GB 
NYCivProc 170. 

Okl.—Sealey v. Smith, 81 Okl. 97, 
197 P 490 

Or.—In re Stewart, 110 Or. 408, 223 
PT 2. 

Tex.—Missouri State L. Ins. Co. v. 
Rhyne, (Civ. A.) 276 SW 757 [mod on 
other grounds (Commn. A.) 291 SW 
845]: Mitchell v. Reitz, (Civ. A.) 269 
SW 279 [writ of error dism (Commn. 
A.) 281 SW 1044]; Kimmell v. Ed- 
wards. (Civ. A) 193 SW 363. 

7. Holt v. Sather, 81 Mont. 442, 
264 P 108; Addington First State 
Bank vy. Latimer, 48 Okl. 104, 149 P 
1099. ; 

fa] “All exceptional methods of 
obtaining jurisdiction over persons 
not found within the state must be 
confined to the cases and exercised in 
the way precisely indicated by the 
statute.” Addington First State 
Bank 'v. latimer. 48 VOR) 104) “112, 
149 5 1099 [quot Black Judg. (2d ed) 
§ 232]. , 

[b] In case of service outside 
state, the method prescribed in the 
statute must be strictly followed, and 
any other method will not suffice to 
confer jurisdiction. Bastin v. Myers, 
82 Ind. A. 325, 144 NE 425; Cohnfeld 
v. Bliss, 220 N. Y. 681, 116 NB 1041; 
Sexton v. Bernheimer, 104 Mise. 1, 
171 NYS 696. 

8. Substituted service see infra § 
94 et seq. 

9. U. S—wU. S. v. Illinois Surety 


Although a substantial? or 
reasonable* compliance with the directions of some 
statutes as to service seems to have been deemed 
sufficient, the general rule is that directions of a 
statute as to the service of process* are mandatory® 
and must be strictly followed;® and it is held that 
a stricter observance is required in constructive than 


PROCESS ‘ 


by mail.?7 


Rex 


or by de- 


Co., 228 Fed. 304, 142 CCA 596; In re 


Bigteen, 122 Fed. 732. 


47 S$ 572. 

Ark.—Coffee v. Gates, 28 Ark. 43. 

Cal.—San Jose Holiness Church v. 
Metropolitan Church Assoc., 12 Cal. 
A. 445, 107 P 633. 

planar pci hag v. Howard, 2 Day 


Ga.—Water Lot Co. v. Brunswick 
Bank, 30 Ga. 685. 

Ida.—Brooks v. Orchard Land Co., 
21. Ida. 212, 121 P 101. 


Ill._—Findlay First Nat. Bank vy. 
Farmers’ Bank, 219 Ill. A. 624. 
Iowa.—Scanlon v. Scanlon, 154 


Iowa 748, 185 NW 634; McKenna v. 
Plane Ins.."Co:, “73 Iowa. 453; 35 NW 
+3) 


Kan.—Thisler v. Little, 86 Kan. 787, 
TW Bane 

Mo.—Dalton v. St. Louis, ete. R. 
Co, Asoo; AL TL 8 eS We Gal0e 
oa H.—-Downer v. Shaw, 22 N. H. 
tere Y.—Bogart v. Swezey, 26 Hun 

N. C.-—Charlotte First Nat. Bank v. 
Wilson, 80 N. C. 200. 

N. D.—McKenzie v. Boynton, 19 N. 
D; 531, 536, 125° NW (1059. [eit Cye]; 
Casselton First Nat. Bank v. Holmes, 
12 N. D. 38, 94 NW 764; Rhode Is- 
land Hospital Trust Co. v. Keeney, 1 
INS Ds 40h, aS INOW 8440 

Okl.—Clemmons y. State, 5 Okl. Cr. 
Us Set Ti Ue Yael SPR oe 


Tex.—Georgia Casualty Co. v. Mc- 
Clure, (Civ. A.) 239 SW 644 . [aff 
(Commn. A.) 251 SW 800]; Doak v. 


Biggs, (Civ. A.) (235 SW 95%. 
Utah.—Greiner v. Ogden St. R. Co., 
21 Utah 158, 60 P 548. 


Wis.—-Minard v. Burtis, 83 Wis. 
267, 53 NW 509; Moyer v. Cook, 12 
Wis, 385. 


Eeng.—Sainsbury v. Thorpe, 9 Dowl. 
PACwlg3: 

[a] Identity of person served.— 
While identity of names raises mere- 
ly a presumption of identity of per- 
son, the only individual of the name 
used to designate a party to a suit 
who becomes a party is the person 
who should be served. If not liable 
upon the cause of action set up, ,he 
has his opportunity to assert that de- 
fense when he is by service brought 
into the action. Brum vy. Ivins, 154 
Cal. 17,96 P sie. 129 AmSR 13:7. 

[b] “Personal service,” as used in 
Rev. L. c 167 § 2, giving municipal 
courts jurisdiction of a transitory 
action against a defendant who is not 
an inhabitant of the state, applies to 
a service by process on the person 
who is either the personal defendant, 
or to the person representing a for- 
eign corporation as the one on whom 
a lawfully binding service can be had, 
Potter v.. Lavointe Mach. Tool Co., 
201 Mass. 557, 88 NE 418. 

10. In re Risteen, 122 Fed. 732; 
Brooks v. Orchard Land Corpse Ga. 
212, 121 P 101; Dalton vy. St. Louis, 
etc., R. Co., 113 Mo. A. 71, 87 SW 610; 


[§§ 56-57 


Delivery to defendant outside the state 
is not personal service of process, sufficient to sub- 
ject him to jurisdiction of the court.1® 
service is the ordinary method of obtaining juris- 
diction over the person of defendant,1® and brings 
defendant under the jurisdiction of the court for all 
purposes of the proceedings as fully as a voluntary 
appearance could have done.?° 
that process must be served personally within the 
jurisdiction of the court upon the person to be af- 
fected’ thereby,*+ and, in the absence of a statute 
authorizing a’ substitute method, service must be 
personal,?? and an admission by defendant that he 
received a copy of process improperly served will 
not amount to a waiver of proper service.?* 
ice of process upon an agent or attorney is not suf- 
ficient,*+ except where the statute provides for serv- 


Personal 


The general rule is 


Serv- 


Moyer v. Cook, 12 Wis. 335. 

11. Barton v. Burton Mfg. Co., 202 
Ala. 180, 79 S 664; Burt v. Fraser, 157 
ae 574, 47 S 572. 

2. Bennett v. Taylor, 36 Ga. A. 
152. 138. SH" 273. 

13. Hobby v. Bunch, 83 Ga. 1, 10 
SH, 1135 20 -AmSiR 301. Thislers ave 
Little, 86 Kan. 787, 121 P 1123; Mc- 
Kenzie v. Boynton, 19 N. D. 531, 125 
NW 1059; Casselton First Nat. Bank 
v. Holmes, 12 N. D. 38, 94 NW 764; 
Scarborough vy. Bradley, (Tex. Civ. 
A.) 256 SW 349. 

{a] Delivery to his son is not 
“personal service’ on defendant. 
Bennett v. Taylor, 36 Ga. A. 752, 138 
SE: 273. 

[b] Delivery to his wife is not 
“personal service’ on defendant. 
Sherrell v. Huber, 186 Ili. A. 475; 
Charlotte First Nat. Bank v. Wilson, 
80 N. C. 200. 

14. See statutory provisions. 

15. Dunkle v. Elston, 71 Ind. 585; 
Johnson vy. Bruflat, 45 S. D. 200, 186 
NW 877; Grant v. Lawrence, 37 Utah 
450, 108 P 931, AnnCas1912C 280; 
Simms v. Larkin, 19 Wis. 390. 

16. Dunkle v..Elston, 71 Ind. 585; 
Simms v. Larkin, 19 Wis. 390; Adams 
v. Wright, 14 Wis. 408; Westfall v. 
Farwell, 13 Wis. 504. 

By publication see infra § 105. 
oie Westfall v. Farwell, 13 Wis. 

By mail see infra § 102. 

18. See infra § 

sab English practice see infra §§ 

eS 
al Ark.—Coffee v. Gates, 28 Ark. 


Kan.—Newton First Nat. Bank v. 


Wm. B. Grimes Dry-Goods Co., 45 
Kan. 510, 26 P 56. 
H.--Downer y. Shaw, 22 N. H. 


27s 

Okl1.—Friedman/v. Cleveland First 
Nat. Bank, 39 Okl. 486, 135 P 1069, 49 
LRANS 548. 

Tex.—Scott v. Streepy, 73 Tex. 547, 
11 SW 532. 

Utah.—Greiner v. Ogden St. R. Co., 
21 Utah 158, 60 P 548. 


20. Goodman v. Ft. Collins, 164 
Fed. 970, 91 CCA 98. 

21. See infra § 68. ; 

22. Bennett v. Howard, 2° Day 


(Conn.) 416; Water Lot C 
wick Bank, 30 Ga. 685; 
Muscatine County, Morr. 


Co. v. Bruns- 
Romaine v. 
(Iowa) oe 


a hae vw. Thorp, 9 Dowl. P. 
23. Bennett v. Taylor,.36 Ga. A. 


752, 138 SH 273. But see Sutherland 
v. Dumble, 14 Cy Cl Bee(Ont: pat56 
(where it was said that, although the 
law requires that a defendant shall 
be personally served with a copy of 
the process, yet the cases go so far 
that if this comes to the possession 
of defendant, although in an indirect 
way, in time for him to defend, the 
proceedings will be held sufficient to 
charge him). 
24. Scarborough v. Bradley, (Tex. 

Civ. A.) 256 SW 349. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


73, 66 P 881. 


§§ BT 58] 


1¢e upon a corporation or individual by actually mak- 
Ing service upon an officer or agent, such service 
then being personal service upon such corporation 


or individual.?5 


Not inconsistent with service by publication.2° 
Circumstances may arise under which it will not be 
inconsistent where in the same case some of the par- 
ties obtain service of process on defendant by one 
method, and others by a different one.27 

[§ 58] 2. Authority or Capacity To Serve—a. In 
Usually the officer or person who shall 
have authority to serve process is designated by stat- 
utes** whose provisions must be observed in order 
that jurisdiction of defendant may be acquired,?® al- 
though the writ itself is not invalidated by unau- 
thorized service.*° Where the statute designates the 
particular officer or person to make the service, he 
is entitled to make it,?! and no other officer?2 or 
person®*® can legally do so, not even plaintiff him- 
Service by a de facto officer has been held 


General. 


self.34 


Authority of attorney to accept or 
acknowledge service see Attorney and 
Client § 148. 

On agent of corporation see Corpo- 
rations §§ 2909-2910. F 

On person specifically designated 
by another in his stead see infra § 101 
text and note 96. 

25. Green v. Snyder, 114 Tenn. 100, 
84 SW 808. 

Service on corporation see Corpo- 
rations §§ 2906-2912. 

26. Double service see infra § 91. 

Publication see infra § 105 et seq. 

27. Pioneer Sand, etc., Co. v. Ol- 
sen, (Wash.) 277 P 695. 

[a] As, for example, when the 
cause has been pending some months 
and some of the parties obtain serv- 
ice by publication, and others by per- 
sonal service, defendant having 
changed his residence in the mean- 
time. Pioneer Sand, etc., Co. v. Olsen, 
(Wash.) 277 P 695. ; 

28. See statutory provisions. 

[a] Legislature may confer right 
to serve process on particular per- 
sons without infringing a constitu- 
tional provision for the election of 
sheriffs by the people. Andress v. 
Roberts, 18 Ala. 387. 

[b] In Alaska Sess. L. (1913) ¢ 21 
p 29, making it possible to secure 
service of summons by one other than 
a United States marshal, was held 
within the scope of the authority of 
the legislature by virtue of the act 
to create a legislative assembly in the 
territory of Alaska, and to confer 
legislative power therein (Act Aug. 
DS IGT TRE AOR Seti Pe el be Gu Ke 
387]) notwithstanding. § 3 limiting 
the right of the legislature to deprive 
officers of the district court of Alas- 
ka of any authority, jurisdiction, or 
function exercised by them, as it is 
one of the minor regulations having 
to do with practice and procedure. 
Currier v. Mihalcik, 5 Alaska 251. 

[ce] In Porto Rico Code Civ. Proc. 
(1904) § 92, providing that summons 
may be sérved by the marshal of the 
district, has been held to have refer- 
ence to marshals of the district 
courts and not of the municipal 
eourts. Oreasitas v. Marquez, 19 
Porto Rico 454. 

29. U. S—Petty v. Dock Contrac- 
tor Co., 283 Fed. 341; Gaillard v. Can- 
tini, 76 Fed. 699, 22 CCA 498. 

Ark.—Rudd v. Thompson, 22 Ark. 
363; Hughes v. Martin, 1 Ark. 386. 

Colo.—Wellington v. Beck, 29 Colo. 


Ga.—McCalla v. Verdell, 122 Ga. 
801, 50 SEH 948; Callaway v. Harrold, 
Cle Gas Til 

Jll.—Hickey v. Forristal, 49 Ill. 255. 

Ind.—Kyle v. Kyle, 55 Ind. 387. 

Kan.—F lint v. Noyes, 27-Kan. 351. 

Ky.—Long v. Gaines, 4 Bush 353. 

Me.—Graves v. Smart, 75 Me. 295. 

Miss.—Arnold v. Wynn, 26 Miss. 
338. 
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valid,*® but service by an officer undertaking to ex- 
tend his jurisdiction and serve process, which under 
the law he has no power to execute, is void.2® Some 


statutes either expressly?’ or by construction author- 


N. M.—Gallegos v. Pino,’1 N. M. 


410. 

N. Y.—Cohnfeld v. Bliss, 220 N. Y. 
681, 116 NE 1041; Sexton v. Bern- 
heimer, 104 Misc. 1, 171 NYS 696; 


Lazzarone v. Oishei, 2 Misc. 200, 21 
NYS 267. 

Oh.—Collins v. Baltimore, etc., R. 
Co., 7 OhS&CP 445, 7 OhNP 270; Park- 
inson v. Crawford, 13 OhNPNS 73. 

Porto Rico.—Orcasitas v. Marquez, 
19 Porto Rico 454. 

Tex.-—Witt v. Kaufman, 25 Tex. 
Suppl. 384; Wadley v. Johnson, 2 Tex. 
Unrep. Cas. 739: Douthit v. Martin, 
15 Tex. Civ. A. 559, 39 SW 944; Scott 
VelWatts,. Tex. A. Civ, Cas. § 88: 

Wis.—Grantier v. Rosecrance, 27 
Wis. 488. 

30. Hughes v. Martin, 1 Ark. 386. 

31. Wilson v. McGinnis, 10 Ont. L. 
et OntWR 397 [dism app 6 OntWR 

32. Ill.—Hickey v. Forristal, 49 
M1. .255. y 

Me.—Graves v. Smart, 75 Me. 295. 


Mich.—Peo. v. Moore, -2 Dougl. 1. 

Minn.—Leland v. Heiberg, 156 
Minn. 30, 194 NW 98. 

Nebr.—Cresswell v. McCaig, 11 


Nebr. 222, 9 NW 52. 

Pa.—Harbold v. Bailey, 11 Pa. Dist. 
736. 

a C.—Stewart v. Childs, 1 S.C. L. 
362. 

Tex.—Robinson v. Schmidt, 48 Tex. 
13; Boyden v. McClane, 42 Tex. 183. 

Va.—Andrews v. Fitzpatrick, 89 
Va. 438, 16 SE 278. 

[a] Where sheriff is also coroner 
and process is properly directed to 
the coroner, a service by the sheriff 
as such is void. Graves v. Smart, 75 


Me. 295. 

33. Falvey v. Jones, 80 Ga. 130, 
4 SE 264. 

34. Wilson v. McGinnis, 10 Ont. L. 


98, 6 OntWR 397 [dism app 6 OntWR 
146]. 

Service by party see infra § 67. 

35. Ala.—Flournoy v. Clements, 7 
lage 535: 

Ga.—Warwick Gin, etc., Co. v. Con- 
tinental Gin Co., 143 Ga. 508. 85 SE 
700; Gunby v. Welcher, 20 Ga. 336; 
Ragan-Malone Co. v. Padgett, 33 Ga. 
A. 111, 125 SE 605. 


Tll.— Greenup v. Stoker, 12 Ill. 24, 
52 AmD 474. 

La.—Gradnigo v. Moore, 10 La. 
Ann. 670. 

Mass.—Fowler v. Bebee, 9 Mass. 


231, 6 AmD 62. 

Vt.—Middlebury Bank v. Rutland, 
etcsiR» Coy 30) Vti-59: 

[a] Where constable irregularly 
appointed or qualified as deputy sher- 
iff assumes to act as a lawful deputy 
sheriff, his acts are those of a de 
facto officer, and therefore legal. 
Strickland v. Strickland, 24 Ga. A. 
200, 100 SE 230. 

{b] Service by one recognized as 


ize the service of process by any officer to whom it 
might have been directed;?* and hence, where the 
office of sheriff is vacant, the coroner as ex officio 
sheriff may serve process directed to the sheriff ;3® 
but it would seem that, where an officer can serve 
process only under particular circumstances, he has 
no power to serve process not directed to him.*° 
officer of one county cannot legally serve process di- 
rected to an officer of another county,*! nor can he 
make service beyond the limits of his own county*? 
unless expressly authorized to do so by statute.43 It 
was the rule at common law that an officer commenc- 
ing to execute process should complete it,44 and this 
rule has been continued by statute in some 
tions and changed or abrogated in others.*5 

Under Federal Conformity Act** it is held that 


An 


jurisdic- 


constable in the community, in a case 
where constables were legally au- 
thorized to make service, there being 
nothing to show that he was not a 
constable, has been held good. Kim- 
mell v. Edwards, (Tex. Civ. A.) 193 
ioe [reh den (Civ. A.) 194 SW 

Acts of de facto officer generally 
see Officers § 378. 

36. U. S. Motor Co. v. Baughman 
Auto. Co., 16 Ga. A. 783, 86 SE 464; 
Georgia, ete., R. Co. v. Anderson, 12 
Ga. A. 117, 76 SE 1056. 

[a] Thus service by a deputy 
sheriff of a county of process of a city 
court, he not being an officer of that 
court and authorized under the act 
establishing it to execute its process, 
and the inference to be drawn from 
his return being that he acted as 
deputy sheriff of the county, was held 
void. U. S. Motor Co. v. Baughman 
Auto. Co., 16 Ga. A. 783, 86 SE 464. 

37. See statutory provisions. 

38. Reed v. Reber, 62 Ill. 240; Mor- 
rell v. Cook, 35 Me. 207; Lowe v. 
Harris, 121 N. C: 287, 28 SE 535. 

[a] Constables attending court 
under the provisions of a statute re- 
quiring them so to attend when noti- 
fied by the sheriff for that purpose 
(Rev. St. [1838] p 66 § 51) do not, in 
consequence of being so required, ac- 
quire authority to execute writs di- 
rected to the sheriff. Peo. v. Moore, 
2 Doug]. (Mich.) 1. 

39. Reed v. Reber, 62 Ill. 240; 
Greenup v. Stoker, 12 Ill. 24, 52 AmD 
474 


Where sheriff disqualified see infra 


§ 61. 
40. Arnold v. Wynn, 26 Miss. 338. 
41. Strauss v. Owens, 6 Ga. A. 415, 


65 SE 161; Whitehead v. Van Buren 
Cir. Judge, 220 Mich. 504, 190 NW 239; 
Maranda v. Dufour, 13 Que. Pr. 4. 

42. Gill v. Farmer, 8 Ky. Op. 770; 
Whitehead v. Van Buren Cir. Judge, 
220 Mich. 504, 190 NW 239; Corriveau 
v. Begin,-42 Que. K. B..558 [aff 28 Que. 
Pr. 424]. } 

Service by sheriff out of bailiwick 
see infra § 59 

43. See statutory provisions. 

[a] In Louisiana the authority 
under the code of sheriffs and con- 
stables to make service of process 
from other parishes, when author- 
ized by the articles of the code, was 
held not repealed by Act (1908) No. 
261, relative to service on corpora- 
tions. Dennison v. Illinois Cent. R. 
Conn Lolly lusts 04,00 Sex0e 

44. In re Baker, 32 Cal. A. 320, 162 
Peo22% 

Change in incumbency of sheriff's 
office in general see Sheriffs and Con- 
stables [385 Cyc 1543 et seq]. 

45. See statutory provisions. 

46. USCA tit 28 § 724; Rev. St. § 
914: ) Comp. St, (1913)°§' 1537. 
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process addressed to the marshal must be served by | 
him,** but where not so directed, except in equity and 
admiralty causes, it may be served in conformance 
with the state practice,*® but not to the extent of ex- 
panding the court’s jurisdiction.*® 

Presumption of competency. Ordinarily, one who 
makes service of a writ will be presumed to be a prop- 
er person in the absence of any showing to the con- 
trary.°° 

[§ 59] b. Sheriffs. The service of process is one 
of the ministerial duties pertaining to the office of 
sheriff® and intrusted to him by statute in practi- 
cally all jurisdictions®? except, in some statutes, as 
to certain inferior courts®*? and certain special ac- 
tions or proceedings.°* <A sheriff has no power, un- 
less conferred by statute,®® to serve process, beyond 
the limits of his own bailiwick,®® or to serve process 
directed to the sheriff of another county.®’ A sheriff 
may make service as an individual under a statute 
providing for service by one not a party.®§ 

[§ 60] c. Deputies. Except as otherwise provid- 
ed by statute,°® service may be made by an officer’s 
deputy with the same effect as by the officer him- 
self.°° A deputy may serve process already in his 
hands, although his principal has been removed.°® 


| PROCESS 


[§§ 58-61 


Process from another county. It has been held ‘ 
that a deputy sheriff may not serve process from an- 
other county which is addressed to his principal 
where he has no authority to serve process except 
such as he may have by virtue of being a deputy.®? 

Foreign process. Authority to serve foreign proc- 
ess is derived from the laws of the state issuing the 
process and not from the laws of the state in which 
it is served,®* and where such authority is given by 
the foreign law to the sheriff, it is personal to him 
and cannot be exercised by his deputy.®4 

[§ 61] d. Disqualification of Sheriff or Deputy.*® 
While at early common law a sheriff might serve 
process at the commencement of the action where he 
was plaintiff,®® but not where he was defendant,®* 
later it was held that he could not serve the process, 
even for the commencement of the action.®& In 
many jurisdictions statutes, said to be but a legisla- 
tive recognition of the common-law principle,®® goy- 
ern the service of process where the sheriff is a party 
to, or is interested in, the litigation,*?° some of the 
statutes making relationship to the parties within 
certain prescribed degrees also. a disqualification ;‘* 
and such a disqualification of a sheriff results in a ° 
similar disqualification of his deputy,’? although 


47. Rakauskas v. Erie R. Co., 237 56. Colo.—Munson v. Pawnee Cat-|as his principal, the sheriff. Bran- 
Fed. 495; U.S. v. Mitchell, 223 Fed. | tle Co., 53 Colo. 337, 126 P 275. ner v. Chapman, 11 Kan. 118. (2) 
805; Schwabacker v. Reilly, 21 F. Ga.—Hutcheson Mfg. Co. v. Chand- | And he is without authority to make 


Cas:iNo. 12,501, 2 Dill 127. 

48. U.S. v. Mitchell, 223 Fed. 805. 

[a] Process of federal court when 
directed to the marshal or his deputy 
must be served by them, but no fed- 
eral statute requires that all process 
shall be directed to the marshal, and 
where process is not so directed it 
may, under the Conformity Act, ex- 
cept in equity admiralty causes, be 
served in the form prescribed by the 
state statute. U. S. v. Mitchell, 223 


Fed. 805. 

49. Rakauskas v. Erie R. Co., 237 
Fed. 495. 

50. Buel v. Duke, 38 Mich. 167; 


Rowan v. Shapard, 2 Tex. A. Civ. Cas. 
§ 295; Cowdery v. Johnson, 60 Vt. 
595, 15 A 188. But see Maynard v. 
MacCrellish, 57 Cal. 355 (holding, un- 
der a statute providing for service of 
process by a person other than the 
sheriff, over eighteen years of age 
[Code Civ. Proc. § 410], that the affi- 
davits of an unofficial person making 
service should show that he was 
eighteen years of age at the time of 
service). ‘ 

51. Davis v. Lexington Bank, 29 
Ga. 454, 116 SE 56; Dennison vy. Illi- 
nois Cent. R. Co., 131 La. 94, 59 S 26; 
Kreiling v. Treffinger, 
357. 

Delay or failure to serve see Sher- 
iffs and Constables [85 Cyc 1625 et 
seq]. 
aoeere and duties with respect to 
service see Sheriffs and Constables 
[35 Cye 1534]. 

Service by sheriff as individual see 
infra § 61. 

52. See statutory provisions. 

[a] Process in suits in superior 
courts, in view of Civ. Code (1910) § 
5563, must be served by the sheriff 
or his deputy. Carroll v. Muller, 31 
Ga. A. 209, 120 SE 548. 


53. See statutory provisions. 
54. See statutory provisions. 
[a] In New York, in an action 


brought under Stock Corp. L. § 53 (L. 
[1892] p 1840 ec 688), process was 
held not to be required to be served 
by a marshal in conformity with Code 
Civ. Proc. § 1895, requiring summons 
in an action to recover penalties to 
be served by a marshal, as such § 
1895 applies only to actions brought 
by informers. Seydel v. Corporation 
Liauidating Co., 88 NYS 1004. 
55. See statutory provisions. 


14 Pa, Dist. 


ler, 29 Ga. A. 726, 116 SE 849. 

Mich.—Whitehead v. Van Buren 
Cir. Judge, 220 Mich. 504, 190 NW 239. 

Pa.—Gaynor v. Wilde, 38 Pa. 300. 

S. C.—Wood v. Crosby, 20 S. C. L. 
520. 

[a] Writ directed to all and singu- 
lar the sheriffs of the state must be 
served by the sheriff for the district 
in which defendant lives or is found, 
and service by a sheniff of another 
district is without authority and void. 
Wood v. Crosby,-20 S. C..L: 520. 

{b] Statute authorizing sheriff to 
go into adjoining county to serve 
process in certain cases (Act June 13, 
1836 § 37), was held to be limited to a 
county immediately adjoining the one 
in which the injury was committed. 
Gaynor v. Wilde, 38 Pa. 300. 

[c] When sheriff went to another 
county to find defendant and serve 
summons, ‘he ceased to act as an offi- 
cer, and was acting as any other per- 
son not a party to the action, and his 
return of such process as_ sheriff 
shows an invalid service... Munson v. 
Pawnee Cattle Co., 53 Colo. 337, 126 
PAu Ds 

57. Southern R. Co. v. Griffler, 28 
Ga. A. 646, 112 SE 735; Strauss v. 
Owens, 6 Ga. A. 415, 65 SE 161. 

[a] Where summons is issued in 
suit commenced in one county, and 
directed to the sheriff of that coun- 
ty, it cannot be served by a sheriff 
or deputy sheriff of another county. 
Caldwell v. Alexander Seed Co., 17 Ga. 
A. 571, 87 SE 843. 

58. Buckmiller v. Creston, etc., R. 
Co., 164 Iowa 502, 146 NW 447. 

By one not party see infra § 67. 


59. See statutory provisions. 
nag Conn.—Clark v. Bray, Kirby 


Fla.—Christie v. Loomis, 32 Fla. 40, 
Tet Sy eas 

Ill.—Dungan v. Hall, 64 Ill. 254. 
Se eee v. Chapman, 11 Kan. 


La.—Thompson v. Emery, 127 La. 
718, 53 S 968. 

yes Rane v. Halsey, 13 Miss. 
BitS. 


ani C.—Yeargin v. Siler, 83 N. C. 
Or.—Dennison y. Story, 1 Or. 272. 
[a] Thus (1) a deputy sheriff is 

restricted as to service of process di- 

rected to the sheriff or a deputy of 

another county in the same manner 


service out of his own bailiwick. 
Se CrapSOn v. Emery, 127 La. 718, 53 


968 

{[b] Sheriff acting ex officio as 
deputy of another has been held, un- 
der a statute authorizing him to act 
by deputy, able to perform his duties 
as such ex officio deputy in the serv- 
ice of process either in person or by 
deputy. Christie v. Loomis, 32 Fla. 
40, 13 S 891. 

Deputy’s return see infra § 259. 

61. Stewart v. Hamilton, 23 F. 
Cas. No. 13,429, 4 McLean 534.. 


aca Branner v. Chapman, 11 Kan. 
63. Flint v. Noyes, 27 Kan. 351; 


Kincaid v. Frog, 49 Kan. 766, 31 P 
704; Addington First State Bank v. 
Latimer, 48 Okl. 104, 149 P 1099. 

Service of foreign process see in- 
fra § 213 et seq. 

64. See cases supra note 63. 

65. Disqualification to act in cause 
in which interested in general see 


ifeit and Constables [35 Cyc 
66. Hix v. Sumner, 50 Me. 290; 


|| Holbrook v. Brennan, 6 Daly (N. Y.) 


46, 48 HowPr 519. 

67. Holbrook v. Brennan, supra. 

68. Mitchell v. Allen, 2 Stew. & P. 
(Ala.) 247; Johnson v. Shurley, 58 
Ga. 417; Dyson. v. Baker, 54 Miss. 
24; McLeod v. Harper, 48 Miss. 42; 
Holbrook v. Brennan, 6 Daly (N. Y.) 
46, 48 HowPr 519. 

69. Dyson v. Baker, 54 Miss. 24; 
State v. Duncan, 195 Mo. A. 541, 193 
SW 950. 

70. See statutory provisions. See 
also Adams v. Vose, 1 Gray (Mass.) 
51 (process in criminal case). 

71. See statutory provisions. 

[a] In Louisiana, under Code 
Pract. art 772, relationship to a par- 
ty will not disqualify in the absence 
of pecuniary interest. Dawson v. 
Duplantier, 15 La. 289. 

[b] In Quebec a sheriff is not dis- 
qualified to serve process on his 
wife’s deceased sisier’s husband by 
reason of the provisions of Code Civ. 
Proc. § 148, disqualifying an officer 
within certain degrees of relationship. 
Cloutier v. Vincent, 30 Que. Pr. 385. 

72. Ga.—Hillyer vy. Pearson, 118 
Ga. 815, 45 SE 701; Davis v. Lexing- 
ton Bank, 29 Ga. A. 454, 116 SE 56. 

eee rae ols v. Vineyard, 11 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 
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where the statute in words extended only to the sher- 


iff, a contrary view was taken.7? 


coroner or some other officer in cases of disqualifica- 
tion of the sheriff is usually provided for by stat- 
utes’* whose requirements have been held to be man- 
datory,’® and must, at least substantially, be com- 
but such provisions do not prevent 
service on a sheriff or his deputy of process from a 
justice’s court by the constable.77 An interest which 
is remote and indirect will not disqualify,’® and, 
where his interest in the cause is merely nominal or 
formal and he has no personal interest in its sub- 
ject matter, the sheriff is not disqualified,”® nor is 
his deputy,®® and service by either upon the sub- 


plied with;7° 


Me.—Brown vy. Gordon, 1 Me. 165. 

Miss.—Dyson v. Baker, 54 Miss. 24. 

N. H.—Ingram v. Olcock, 14 N. H. 
243; Wood v. Carpenter, 9 N. H. 153. 
ye C.—May v. Walters, 13 8S. Cc. L. 

Tenn.—Stewart Vv. Magness, 2 
Coldw. 310, 88 AmD 598. 

Vt.—Fairfield v. Hall, 8 Vt. 68. 

[a] Where action is against coro- 
ner who is also deputy sheriff, serv- 
ice cannot be made upon him by an- 
other deputy sheriff. Brown v. Gor- 


don, 1 Me. 165. 

73. Slocomb v. Powers, 10 R. I. 
255. 

74 See statutory provisions. 

[a] In Michigan, under Howell St. 


§ 606, authorizing coroners to serve 
process where the sheriff is a party 
or interested, they cannot serve where 
the suit is against a deputy sheriff, as 
Pub. Acts (1887) Act No. 30, em- 
powers the sheriff or a deputy to serve 
in such cases. Hubel v. Rorison, 81 
Mich. 41, 45 NW 590. 

{b] In North Carolina, where the 
sheriff was a party to the action, it 
was held that summons against a co- 
defendant was properly directed to, 
and served by, the coroner, under 
Code § 658. 

State v. Baird, 118 N. C. 854, 24 SE 
6 


68. 

{c] In Nebraska the provisions of 
the Act of March 31, 1881, providing 
for service of process by the coroner 
where the sheriff was a party to the 
cause, were held to apply to proc- 
ess issuing from the county court as 
well as from the_ district court. 
Barlass v. May, 16 Nebr. 647, 21 NW 
436. . 

{d] In Pennsylvania, in view of 
thewActs: o£ April, 15, 11834. ¢R. 4 § 
Ty and, April (2271850, (PB. $19), 
providing for service of process by a 
coroner, or constable when there was 
no coroner in commission, in all suits 
in which the sheriff was a party, a 
sheriff could not serve process in an 
action in which he was plaintiff. 
Smith v. Nicola, 6 Pa. Dist. 595, 19 
Pa. Co. 440. 

[e] In South Carolina the city 
coroner, and not the district coroner, 
was the proper officer, under the pro- 
visions of the act of 1807, to serve a 
writ upon the city sheriff of Charles- 
ton in case of his disqualification. 
Miller v. Yeadon, 14 8. C. L. 11. 

75. Wynn v. Maddox, 33 Ga. A. 45, 
125 SE 516; Davis v. Lexington Bank, 
29 Ga. A. 454, 116 SE 56. 

+ 76. Wynn v. Maddox, 33 Ga. A. 45, 
125 SE 516; Davis v. Lexington Bank, 


29 Ga. A. 454, 116 SE 56; Jacobs v. 
Ducros, 7 Rob. (La.) 115; Robinson 
v. Schmidt, 48 Tex. 13; Goodin v. 


State, 14 Tex. A. 443; Mansfield v. 
Ramsey, (Tex. Civ. A.) 196 SW 330. 
[a] Substantial compliance. — 
Where it was provided by Rev. St. 
art 1217 that, where it appeared from 
the petition that the sheriff was a 
party to the suit or interested there- 
in, the citation, should be addressed 
to any constable of his county, and 
it did not appear from the record in 
the case that the sheriff was a party, 
and the citation was addressed ‘To 
the sheriff, or any constable,” of the 
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the sheriff.8? 


county, and was served by a consta- 
ble of the county, it was held a sub- 
stantial compliance with the law and 
a valid service. Goodin v. State, 14 
Tex. A. 443. 

[b] Vacancy in office of coroner. 
—Where ‘the statute provides for 
service by the coroner where the 
sheriff is a party, if the office of cor- 
oner is vacant, one who intends bring- 
ing action against the sheriff should 
provoke the appointment of a cor- 
oner to serve the process. Jacobs v. 
Ducros, 7 Rob. (lua.) 115. 

[ec] Where, under constitutional 
provision (Const. [1869] art 5 § 21), 
the duty otherwise incumbent on the 
sheriff of serving process devolved, 
when he was a party in interest, on 
one of the constables of the county, 
such service by a town or city mar- 
shal was held invalid. Robinson v. 
Schmidt, 48 Tex. 13. 

[ad] Service on codefendant.— 
Where a sheriff is disqualified under 
such a statute, service on his code- 
fendant or on himself by his deputy 
will not support a default judgment. 
Mansfield v. Ramsey, (Tex. Civ. A.) 
196 SW 330. 

77. Hayden v. Atlanta Sav. Bank, 
66 Ga. 150; Briggs v. Strange, 17 
Bae 405; Cron v. Krones, 17 Wis. 

Service by constable generally see 
Justices of the Peace §§ 156-159. 

78. Davis v. Lexington Bank, 29 
Ga. A. 454, 116 SE 56; Barker v. Rem- 
ick, 43 N. H., 235; Windsor v. Jacob, 
1 Tyler, (Vt.) 241. 

[a] Action against former sheriff. 
—The present sheriff is neither a 
party to, nor interested in, an action 
against a former sheriff. Barker v. 
Remick, 43 N. H. 235. 

[b] Interest as stockholder in cor- 
poration (1) where he is not a party 
to the litigation, does not disqualify 
a sheriff, under Civ. Code (1910) § 
5571, from performing the purely 
ministerial act of serving and return- 
ing process in an action instituted by 
such corporation. Davis v. Lexington 
Bank, 29 Ga. A. 454, 116 SE 56. (2) 
Nor is a deputy sheriff who is a 
stockholder in a bank disqualified to 
serve process on it. Adams y. Wis- 
casset Bank, 1 Me. 361, 10 AmD 88. 

79. Ga.—Wynn v. Maddox, 33 Ga, 
A. 45, 125 SE 516. 

Iowa.—Buckmiller v. Creston, etc., 
R. Co., 164° Iowa 502, 146 NW 447. 

Mo.—Webster v. Smith, 78 Mo. 163. 

Tenn.—Avery v. Warren, 12 Heisk. 
5b9. 


Va.—Wood v. Kane, 143 Va. 281, 129 
SE 327. 
- [a] Where he is nominal plaintiff 


in action on forthcoming hond which 
may be brought in his name for the 
use of plaintiff in the fieri facias, or 
by plaintiff in the fieri facias, himself, 
and when such plaintiff may bring the 


action in either form and without the |. 


consent of the levying officer, such 
officer has no interest in the subject 
matter which will disqualify him to 
serve process. Wynn y. Maddox, 33 
Ga. A. 45, 125 SE 516. ; 

{[b] Where estate has been com- 
mitted to sheriff as administrator, 
who is made party defendant, serv- 
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stantial party defendant, although a codefendant of 
the sheriff, is valid;8! and service upon the sheriff 
by his deputy in such a Gase has been held valid,” 
it being in effect an acknowledgment of service by 
Under some statutes** it has been held 
that a sheriff is incompetent to serve process in an 
action against a town of which he is an inhabitant 
and taxpayer ;®° 
ing the sheriff and deputy sheriffs to make service 
in such cases®® remove the disability which would 
otherwise attach to them as codefendants.8? 
a deputy is a party, service cannot be made on him 
by the sheriff or by another deputy,’* although such 
service made in another official character may be 


but statutes expressly empower- 


Where 


ice of process by a deputy on the 
sheriff is proper, and the sheriff is not 
an unfit person under Code (1919) § 
2817, providing for service by the 
coroner when the sheriff is unfit, as 
he has no personal interest in the liti- 
gation. Wood v. Kane, 143 Va. 281, 
129 SE 327. 

[c] Sheriff who conducts condem- 
nation proceedings for condemnation 
of a right of way is not a party to 
the proceedings, and may serve notice 
of appeal from award of commission- 
ers. Buckmiller v. Creston, etc., R. 
Co., 164 Iowa 502, 146 NW 447; Cedar 
Rapids, etce., R. Co. v. Chicago, etc., 
R. Co., 60 Iowa 35, 14 NW 76. 

{d] In Colorado, if the sheriff is 
a party to the record, he is disquali- 
fied although he has no beneficial in- 


terest. Wise v. Toner, 65 Colo. 420, 
176 P 838. 
fe] In Kentucky, in an action 


where the sheriff was a party, it was 
held that he was disqualified even 
though he had no pecuniary interest. 
Knott v. Jarboe, 1 Metce. 504, 506 (‘“‘the 
right of a plaintiff in an action to ex- 
ecute his own process is so obviously 
repugnant to the genius of our sys- 
tem of jurisprudence, that we sup- 
pose there have been but very few 
pte cee of an attempt to exercise 
itv). 

80. Mansfield  v. (Tex. 
@iveAL) 4196.18 W..33.0% 

81. Mansfield v. Ramsey, supra. 

82. Wood v. Kane, 143 Va. 281, 129 
SE 327. 

83. Wood v. Kane, supra. 

“Tf the plaintiff is willing that the 
process should go into the hands of 
the defendant, and the defendant is 
willing to receive it and accept serv- 
ice, the latter cannot afterward be 
heard to make any objection on the 
ground of irregularity. And so if 
the defendant’s deputy receive the 
process and serve it upon the princi- 
pal, and the latter does not make the 
objection in limine, he should not be 
permitted afterward to say that his 
deputy had done an illegal act.” 
Turnbull v. Thompson, 27 Gratt. (68 
Va.) 306, 309. 

84. See statutory provisions. 

85. Brewer v. New Gloucester, 14 
Mass. 216; State v. Walpole, 15 N. 
H. 26; Lyman vy. Burlington, 22 Vt. 
131; Evarts v. Georgia, 18 Vt. 15; 
Essex v. Prentiss, 6 Vt. 47. But see 
Windsor v. Jacob, 1 Tyler (Vt.) 241 
(to the effect that a deputy who is an 
inhabitant and taxpayer of a town 
is not disqualified to serve process in 
a suit by such town by reason of the 
fact that a recovery would inure to 
the benefit of the town, and if suit 
fails, part of the costs will fall upon 
him as a taxpayer). 


Ramsey, 


86. See statutory provisions. 

hae Bristol v. Marblehead, 1 Me. 
82. 

88. Dane v. Gilmore, 51 Me. 544; 


Gage v. Graffam, 11 Mass. 181; 
y. Dillingham, 7 Mass. 475. 

[a] Service on deputy jailor.— 
Where a sheriff is, by reason of his 
commission, ex officio keeper of the 
county jail, a deputy sheriff is not 
disqualified from serving process on 
a deputy jailor who is not also a 


Colby 
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valid,®® and disqualification of a sheriff, not arising ‘} serve a writ to indorse upon the copy served a copy 


out of his official position, does not affect the author- 
ity of a deputy to make service as an individual.®° 

Record showing of disqualification may be neces- 
sary, under some statutes.°! Under a statute dis- 
qualifying a sheriff or his deputies when “parties to 
the writ,’®? it has been held that interest alone would 
not disqualify®* even where the officer was the per- 
son really interested in the litigation.®* 

{§ 62] e. Inability of Sheriff To Act.°° Cases 
may arise where the sheriff is incapable of serving 
process by reason of sickness, absence from the coun- 
ty, or like cause, in which case a deputy may act.°® 


- [§ 63] f. Persons Specially Deputed or Appoint-: 


ed—(1) In General. A person not otherwise au- 
thorized by statute to do so®* cannot ordinarily 
serve process unless he may be, and has been, spe- 
cially deputized or appointed for that purpose,°* but 
where so specially deputized or authorized, one serv- 
ing process has all the powers which may be exercised 
by the sheriff in executing such process,°®® except that 
he is not required to be recognized and obeyed as 
a known officer but must show his authority and 
make known his business! if required by the party 
to be served.2 Where the matter has been the sub- 
ject of legislative regulation,’ the power to appoint 
or deputize can be exercised only by the officer des- 
ignated in the statute. The authority of the person 
specially deputized must be shown,’ and it has been 
held that the failure of one specially deputized to 


of his authority as indorsed on the original vitiates 
the service. The authority to serve an original will 
not extend to the service of an alias.” 

[§ 64]. (2) By Sheriff. A sheriff may appoint a 
special deputy to execute a particular process,® with- 
out any express authority derived from statute or 
otherwise,? The authority conferred may be limited 
in its exercise to a particular locality,° and may be 
conferred upon a minor.‘! The appointment at com- 
mon law could be made in writing only,!? and this 
would appear to -be still the rule in some jurisdic- 
tions.1* Statutes in many jurisdictions now regulate 
the deputizing of private persons by the sheriff to 
serve process,'* and, where so regulated, such ap- 
pointment by the sheriff must comply with the stat- 
ute,'® which in some jurisdictions are strictly con- 
strued.1® <A requirement that the appointment shall 
be in writing indorsed on the writ has been held suf- 
ficiently complied with where written on a separate 
piece of paper and attached to the process.1* Where 
a requirement as to dating is held directory and not 
mandatory, the omission of date will not vitiate the 
appointment.1®& And while it has been held, under a 
statute giving the sheriff power to depute a person to 
do a particular act,1® that he could appoint plain- 
tiff’s attorney as special deputy to serve process in 
the cause,?° the person appointed must possess the 
statutory qualifigations.2! | Where the statute re- 
quires either in direct terms, or by the necessary im- 


deputy sheriff. The offices are dis- 
tinct. The deputy keeper of the jail 
is not in such relation to the sheriff 
or his deputies, those who are au- 
thorized to serve writs and perform 
other ministerial duties belonging to 
the office of sheriff, as to be at all 
within the reason of the rule of the 
common law. Gage vy. Graffam, 11 
Mass, c 

39. Gage v. Graffam, supra; Colby 
v. Dillingham, 7 Mass. 475. 

{a] TIllustration.—A coroner, who 
is also a deputy sheriff but disquali- 
fied as such to serve process on an- 
other deputy sheriff, may properly 
make such service in his character as 
coroner. Colby v. Dillingham, 7 Mass. 


Axtell v. Rooks, 39 S. D. 31, 162 
NW 751. nate 

91. See statutory provisions. 

[a] To justify service by coroner, 
it should appear from the record that 
the sheriff is disqualified. Beard y. 
Smith, 9 Iowa 50. 


92. See statutory provisions. 

93. Walker v. Hill, 21 Me. 481; 
Merchants’ Bank v. Cook, 4 Pick. 
(Mass.) 405. 

94 Walker v. Hill, -21 Me. 481; 
Merchants’ Bank vy. Cook, 4 Pick. 


(Mass.) 405. But see Barker v. Rem- 
ick, 43 N. H. 235, 238 (In deciding 
that to disqualify a sheriff in the 
service of writs, he must be a party 
to the suit, we do not mean that he 
must necessarily be a party to the 
record. It is enough, we think, that 
he is the real party, the one for whom 
the suit is brought; as for example, 
the real owner of a negotiable prom- 
issory note, which is sued sin the 
name of an indorsee, who is merely a 
nominal plaintiff. So when he is the 
real defendant, or one of them, or 
when he is an inhabitant of the town 
which is the defendant upon the rec- 
ord. In such cases he is clearly with- 
in the spirit of the limitation, and we 
can see no such practical inconven- 
jience in extending it to such cases as 
should interfere with that construc- 
tion. On the contrary, to hold that 
the disqualification should apply to 
all cases where the sheriff or his dep- 
uty was interested for or related to 


either party would be practically so 
inconvenient as to afford a_ strong 
argument against such a construc- 
tion’’). 
Rule applied where the depu- 
ty serving the writ was the real own- 
er of the obligation sued on, although 
not named as party of record. Walk- 
er v. Hill, 21 Me. 481. 

95. In general see Sheriffs 
Constables [35 Cyc 1532]. 


and 


Sack Minott v. Vineyard, 11 Iowa 
“One object in giying the sheriff 


power to appoint a deputy, is, that 
there may be some person qualified to 
serve process in his absence or in 
those cases where he could act if 
present.” Minott v. Vineyard, supra. 

[a] Address of writ.—It would be 


| improper in such case to address the 


process to the officer designated by 
the statute to act where the sheriff 
was disqualified by interest. Minott 
v. Vineyard, 11 Iowa 90. Direction 
of writ generally see supra § 31. 

97. See statutory provisions. 

Service by person not party to ac- 
tion see infra § , 

98. Guarantee Trust, etc. Co. v. 
Buddington, 23 Fla. 514, 2 S 885; Re- 


publican Valley R. Co. v. Sayre, 13 
Nebr. 280, 13 NW 404; Kreiling v. 
Treffinger, 14 Pa. Dist. 357; Ross v. 


Fuller, 12 Vt. 265, 36 AmD 3842. 

[a] Service by constable.—In the 
absence of a statute authorizing serv- 
ice by a constable or | individual, 
where service is not made by the 
sheriff, or by his general or special 
deputy, but by a constable, such sery- 
ice is invalid. Kreiling v. Treffinger, 
14 Pa. Dist. 357. 

99. ‘Burton v, 1S mea Gs 
186, 46 AmD 145. 

1. Burton y. Wilkinson, supra. 

2. Burton vy. Wilkinson, supra. 


Wilkinson, 


3. See statutory provisions. 

4. Simonson v. Typer, 285 Fed. 240. 

5. Kelley v. Kelley, 88 Conn. 274, 
76 A 291. 

6. Kelley v. Kelley, supra. 

7. Thompson v. Moore, 91 Ky. 80, 


15 SW 6, 358, 12 KyL 664. 

8 U. S.—Jewett v. Garrett, 47 
Fed. 625. 

Fla.—Guarantee Trust, etc., Co. v. | 


Buddington, 23 Fla. 514, 2 S 885. 
ig eee v. Hardwick, 61 Ga. 
Ill.—Dungan v. Hall, 64 Ill. 254. 
Iowa.—Wilford v. Miller, Morr. 405. 
Ky.—Court of Appeals Sergeant v. 

George, 5 Litt. 198. 
wane H.—Moore v. Graves, 3 N. H. 


ao J.—Allen v. Smith, 12 N. J. L. 
Eng.—Parker v. Kett, 1 Ld. Raym. 
658, 91 Reprint 1338. 
9. Jewett v. Garrett, 47 Fed. 625; 
Guyman’v. Burlingame, 36 Ill. 201. 
10. Guarantee Trust, etc., Co. v. 
Buddington, 23 Fla. 514, 2 S 885. 


11. Moore v.! Graves, 3 N. H. 408. 

12. Meyer v. Patterson, 28 N. J. 
Eq. 239. 

13. Meyer v. Bishop, 27 N. J. Ea. 


141 [aff 28 N. J. Eq. 239]. See Guar- 
antee Trust, etc., Co. v. Buddington, 
23 Fla. 514, 524, 2 S 885 (“it is often, 
if not usually, done by an endorse- 
ment on the writ’). 

14. See statutory provisions. 

[a] Appointment made by deputy 
sheriff will be taken as the act of the 
sheriff, under Rev. St. (1874) § 12 ¢ 
125, empowering deputies to perform 
any and all duties of the sheriff in 
the name of the sheriff, such acts to 
be held the act of the sheriff. Thrift 
v. Frittz, 7 Ill. Av 55 [rev on other 
grounds 101 Ill. 457]. 

15. Thompson v. Moore, 91 Ky. 80, 
15 SW 6, 358, 12 KyL 664. 

Complying with statutory require- 
ments as to return see infra § 272. 

16. Kelley v. Kelley, 83 Conn. 274, 
16 AS 294°; 

[a] Reason for -rule.—‘“It is the 
wise policy of the law that its proc- 
ess shall be directed to known pub- 
lic officers, and the law sanctions a 
departure from thiS policy only in 
cases of supposed necessity.” Kelley 
v.. Kelley,-83) Conn 274: 276-73 A291. 


17. Cowdery v. Johnson, 60 Vt. 595, 
15 A 188. See also infra § 66. 
18. Forbes v. Bringe, 32 Nebr. +757, 


49 NW 720. 


19. See statutory provisions. 
Pr Wilford v. Miller, Morr. (lowa) 
@1. Lillard v. Brannin, 91 Ky. 511, 
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- §§ 64-67] 


plieation of a prescribed form,?? that the person ap- 
pointed be named in the writ,?* a blank authority to 
a stranger is void.*# The person so appointed need 
not be appointed as a general deputy?® nor take the 
oath of a deputy sheriff,?° unless required to do so by 
the statute.?7 

[§ 65] (3) By Court or Clerk—(a) In General. 
A court has inherent power to appoint a special offi- 
cer to execute its process,”® and.in many jurisdic- 
tions there are constitutional provisions?® or stat- 
utes®® providing for the appointment, by the court 


or clerk, of private persons to make service of proc- . 


ess in certain contingencies. Such appointments are 
judicial acts,?+ and the authority to make them ean- 
not be delegated,?? nor can they be made in blank.?? 
In some jurisdictions the power to appoint under 
_ such a statute is held to be limited to cases actually 
pending in the court making the appointment.** It 
has been held that a minor may be appointed spe- 
cially to serve process*® although he would be in- 
eligible to appointment to the position of the regular 
officer whose duty was to make such service.*® An 
appointment made without warrant of law.is inval- 
id.2* Where a constitutional®® or statutory provi- 
sion®® authorizes the appointment of a coroner for 
a special purpose when the office is vacant, a special 
coroner may be appointed by the clerk to serve proc- 
ess where the sheriff is a party and there is no cor- 
oner in the county.*° 
[§ 66] (b) Indorsement, Certificate, or Record of 
Appointment. Where the statute requires that the 


16 SW 349, 13 KyL 74; Parkinson v. 


Crawford, 13 OhNPNS 73. a 
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special authority of the person deputed or appointed 
shall be indorsed upon the process,*! it should be 
made to appear that the person appointed is one 
eligible for the purpose.42 Where the statute re- 
quires the reason for the appointment to be inserted 
in, or indorsed upon, the process,? the statement 
when so inserted is conclusive,** but the facts certi- 
fied must be such as prescribed by the statute,*® and 
where no such facts are certified, the certificate is 
wholly deficient and the appointment of no effect.*® 
Where not required by the terms of the statute, it 
would not seem necessary to insert the reason for the 
authorization,*? nor that the authorization appear in 
the record,*® nor that the appointee be sworn,?® it 
being assumed, where the contrary does not appear, 
that authority was conferred upon the process serv- 
er.°° Where an oath is required of the appointee, it 
is not necessary that the certificate of appointment 
contain the oath.°! Unimportant verbal variations 
from a prescribed form of appointment will not af- 
fect the service,®? but where the statute required 
indorsement “on the back of” the writ, an authoriza- 
tion written on a separate and distinct piece of paper 
was held insufficient. 

[§ 67] g. Party or Private Person Not a Party. 
It is a general principle of law that a person cannot 
serve process in his own action;°* and under this 
rule, in some jurisdictions, service by plaintiff’s attor- 
ney has been held void.®® But under statutes which 
provide that process may be served by any person not 
a party to the action,°®® plaintiff’s attorney,®? or even 


[a] Reason for rule is that the 
party serving process should be a 


[a] Elector of township.—Parkin- See statutory provisions. wholly disinterested person. “If such 
son v. Crawford, 13 OhNPNS 73. 42. Culver v. Balch, 23 Vt. 618. a practice were. sanctioned there 
[b] Resident of county.—Lillard [a] Indifferent person.—Culver v.} would be great danger of abuse‘and 
v. Brannin, 91 Ky. 511, 16 SW 349, 13 | Balch, 23 Vt. 618. inducement to the person making the 
KyL 74. 43. See statutory provisions. service to make a false return, and 
22. See statutory provisions. 44. Lawrence v. Kingman, Kirby | thereby put himself in a position to 
23. Davis v. Hamilton, 53 Ill. A.} (Conn.) 6. obtain judgment by default or some 
94; Thomas v. Graves, 90 Vt. 312, 98 45. Currens v. Ratcliffe, 9 Iowa]other undue advantage over the op- 
A 508. 309; Dolan v. Topping, 51 Kan. 321, ] posite party, who would perhaps not 
24. Kreiling v. Treffinger, 14 Pa.|32 P1120; Washburn v. Hammond, 25 | know anything of the proceeding until 
Dist. 357. Vt. 648. after judgment had been rendered 
25. Hartford F. Ing. Co. v. Apple- [a] Form prescribed for the court | against him.” Peo. v. Feicke, 252 Ill. 


baum, 71 Ind. A. 514, 125 NE 237. 
26. Hartford F. Ins. Co. v. Apple- 
baum, supra. 


27. See statutory provisions. 

23. Wilson v. Roach, 4 Cal.. 362; 
Gilbert v. Brown, 9 Nebr. 90, 2 NW 
376. 

29. See constitutional provisions. 

30. See statutory provisions. 

31. Kelly v. Paris, 10 Vt. 261, 33 
AmD 199. 

32. Kelly v. Paris, supra. 

[a] Only authority issuing proc- 


ess could make the appointment. Dol- 
bear v. Hancock, 19 Vt. 388; Ross v. 
Fuller, 12 Vt. 265, 36 AmD 342; Bebee 
We steell 2 Vt. 314. 

33. Kelly v. Paris, 10 Vt. 261, 33 
AmD 199. ah ey: 

[a] Por reason that the judicial 
officer making the appointment must 
consider not only the person, but the 
occasion and ‘the particular case. 
Kelly v. Paris, 10 Vt. 261, 33 AmD 199. 

34. Brumleve v. Cronan, 176 Ky. 
818, 197 SW 498. 


35. Bell v. Pruit, 51 S. C. 344, 29 
SE 5. 
36. Bell v. Pruit, supra. 


37. - McClane v. Rogers, 42 Tex. 214. 

[a] Illustration.— Undeyv Const. 
art 5 § 21, providing that the duties 
previously devolving upon the coro- 
ner when the sheriff was a_ party 
should in future be performed by a 
constable, it was held that the ap- 
pointment of a “special sheriff’ for 
the service of process was unauthor- 
ized, and that process served by him 
was invalid. McClane v. Rogers, 42 
‘Tex. 214 pa 

38. See constitutional provisions. 

39. See statutory provisions. 


issuing the writ must be used, and a 
form prescribed for another court, 
and omitting essential requisites re- 
quired by statute, does not confer 


authority. Washburn v. Hammond, 
25 Vt. 648. 
46. See cases infra note 45. 


[a] Plea in abatement or motion 
is the proper method of taking ad- 
vantage of a lack of statutory requi- 
sites appearing on the face of the 
process. Washburn vy. Hammond, 25 
Vt. 648. 

47. Culver v. Balch, 23 Vt. 618. 

48. Mooney v. McGuirk, 31 Misc. 
744, 64 NYS 41. 

49. Reed v. Moffatt, 62 Ill. 300. 

50. Mooney v. McQuirk, 31 Misc. 
744, 64 NYS 41. But see Larkin v. 
Pew, 9 Del. Co. (Pa.) 292 (setting 
aside service where nothing appeared 
in record to show that sheriff of an- 
other county was deputized to serve 
writ). 

51. Minott v. Vineyard, 11 Iowa 90 
(reference to it in the certificate was 
held sufficient, and it was questioned 
whether the certificate need refer to 
it in any way). 


52. Fullerton v. Briggs, 20 Vt. 542. 

53. Gordon v. Knapp, 2 Ill. 488. 

54. Ala.—Boykin v. Edwards, 21 
Ala. 261. 


Colo.—Toenniges v. Drake, 7 Colo. 
471, 4,P-790. 

Ga.—Johnson v. Shurley, 58 Ga. 417. 

Ill.—Peo. v. Feicke, 252 Ill. 414, 
96 NE 1052; Snydacker v. Brosse, 51 
T1)..357, 99 AmD 5561. 

Nev.—Nevada Cornell Silver Mines, 
Ine. v. Hankins, 279 P 27. 

Pa.—Green v. Green, 17 Pa. Dist. 


150. 


414, 417, 96 NE 1052. 

[b] Although no statute forbids 
service of the subpoena to be made 
by plaintiff in person, such action 
savors of collusion and may lead to 
all proceedings subsequent to the is- 
suing of the subpcena being set aside, 
Green v. Green, 17 Pa. Dist. 150. 

[c] Clerk of board, one of peti- 
tioners in proceeding against board, 
cannot serve the process, and an at- 
tempted service on such board by 
such clerk delivering to himself, as 
clerk of such board, a copy of the pe- 
tition and notice, is a nullity. Peo. v. 
Feicke, 252 Ill. 414, 96 NE 1052. 

[d] In Michigan (1) there are 
cases supporting the rule stated in 
the text. Bush v. Meacham, 53 Mich. 
574, 19 NW 192; Morton v. Crane, 39 
Mich. 526. (2) But it is held that, 
where suit is commenced by declara- 
tion under the provisions of Howell 
St. Annot. § 7291, the copy of the 
declaration with rule to plead in- 
dorsed thereon may be served by 
plaintiff. Penfold v. Slyfield, 
Mich, 348, 68 NW 226. 

[e] Rule applies to officers as well 
as to other persons see supra § 64. 

55. Rutherford v. Moody, 59 Ark. 
328, 27 SW 230; Nevada Cornell Silver 
Mines, Inc. v. Hankins, (Nev.) 279 P 
27. 

Deputing attorney see supra § 60 
text and note 20. ; 

56. See statutory provisions, 

57. Sheehan v. All Persons, etc., 
80) Cale vA. 0393.5 2520P esa, com bouUot 
C. J.J]; Whitewater First State Bank 
v. Estenson, 68 Minn. 28, 70 NW 775. 

[a] Reason for rule.—‘‘The con- 
tention of the appellant is that this 
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a disqualified officer®® in his private capacity,®® may 


serve process; but where the statute provided that - 


the return of process should be to the clerk “or at- 
torney who issued same,” it was held that, in view 
of the language of the statute, an attorney of record 
could not serve summons.°® Under these statutes 
service may be made by plaintiff’s agent,®! by a stock- 
‘holder in a plaintiff corporation,®? an inhabitant of a 
town which is plaintiff,** but, unless permitted by the 
provisions of the statute,** not by a mmor.°® One 
who institutes inquisition proceedings against an in- 
sane person,°® or who apples for letters of guard- 
ianship of his person,®’ or for the appointment of a 
guardian of the person and estate of one who is wast- 
ing his property,®® is a party to the proceeding and 
cannot make service. Where the statute provides for 
service by the sheriff of the county where defendant 
may be found or by any other person not a party,°®® 
service by a person not a party, beyond the limits of 
the county in which action was brought, would be 
valid.7° It has been held that at common law serv- 
ice outside of the state may be made by a private in- 
dividual.71_ There is authority to the effect that 
service by plaintiff is a mere irregularity, render- 
ing the service voidable,’? which should be taken ad- 
vantage of in the lower court,’? and which is not 
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[$$ 67-69 
voidable after judgment;** but a different view pre- 
vails in some jurisdictions and such service is said 
to be void."® 

[§ 68] 3. Place of Service—a. In General. 
ject to such exceptions as may have been made by 
valid statutory provisions,’® the general rule is that 
personal service of process outside the territorial 
limits of the jurisdiction of the court from which it 
issues is a nullity,” and this is true regardless of the 
residence or citizenship of the party thus served.*® 
There must be actual service within the proper ter- 


-ritorial limits on defendant or some one authorized - 


to accept service for him.7® The fact that defend- 
ant has had actual notice of the proceedings cannot 
supply validity to an attempted service under an un- 
constitutional statute providing for such service.*° 
Statutes governing service of process in another 
county’? or district are construed strictly in favor of 
defendants,®* and their provisions must be comphed 
with in every essential requirement.®? 

[§ 69] b. In Another County. In some eases, by 
virtue of statutory provisions,** process may. be 
served in a county, within the state, other than the 
one in which the action or proceeding is instituted,*® 
as. where defendant, after action commenced, has re- 
moved to another county,®® or where the process may 


Sub-. 


* Bank v. Cook, 4 Pick. 


statutory prohibition by necessary 
implication includes the agent and at- 
torney of the party, because a party 
cannot do by another what he himself 
is prohibited from doing. ‘This is 
plausible, but, carried to its legal con- 
clusion, it would extend the statute, by 
a construction manifestly in violation 
of its letter and spirit, so as to pro- 
hibit the service of a summons by 
any other person than the sheriff. 
Such would be the result of the con- 
struction contended for, because, if 
the plaintiff contracts with or pro- 
cures a private person to serve his 
summons, such person is necessarily 
his agent or attorney, and acts for 
him, and not as an officer of the court 
or of the law. The legislature, for 
manifest reasons of public policy, 
by this statute prohibited a party to 
an action from serving his Summons; 
but such reasons do not apply to the 
same extent to his attorney.’”’ White- 
water First State Bank v. HEstenson, 
68 Minn. 28, 29, 70 NW 775. 

58. See supra § 61. 

59. Axtell v. Rooks, 39 S. D. 31, 
162 NW 751. 

[a] Where sheriff is disqualified, 
the disqualification not growing out of 
his official position, a deputy sheriff 
acting as an individual may serve 
process. Axtell v. Rooks, 39 S. D. 
31, 162 NW 751. 

60. Nelson v. Chittenden, 53 Colo. 
30,123 P 656, AnnCas1914A 1198; Nel- 
son v. Chittenden, 23 Colo. A. 123, 127 
P 923. , 

61. King v. Davis, 137 Fed. 198 [aff 
157 Fed. 676, 85 CCA 348]; White- 
water First Nat. Bank v. Estenson, 68 
Minn. 28, 70 NW 775; Loucks v. Hal- 
lenbeck, 48 App. Div. 426, 63 NYS 1; 
Plano Mfg. Co. v..Murphy, 16 S. D. 
380, 92 NW 1072, 102 AmSR 692. 

62. Adams v. Wiscasset Bank, 1 
Me. 361, 10 AmD 88; Merchants’ 
(Mass.) 405; 
Hardwick v. Jones, 65 Mo. 54. 

63. Windham v. Hampton, 1 Root 
(Conn,) 175, 


64. See statutory provisions. 
65. Conn.—Tyler v. Tyler, 2 Root 
Ag: ; 


Okl.—England v. Young, 26 Okl. 
494,110 P 895. 

Porto Rico.— Quintana v. Aponte, 26 
Porto Rico 169; Buonomo vy. Juncos’s 
Suce., 28 Porto Rico 380. 

S. D.—Gilson v. Kuenert, 15 S. D. 
291, 89 NW 472. 

Vt.—Vail v. Rowell, 53 Vt. 109; 


Harvey v. Hall, 22 Vt. 211. 

66. State v. Duncan, 195 Mo. A. 
541,193 SW 950. 

67. State v. Rosebud County Fif- 
teenth Judicial Dist. Ct., 73 Mont. 84, 
235 P Ubd. 


68. Baker v. Searle, 2: Re I. 115. 
69. See statutory provisions. 
70.. Hasterling v. Odom, 98 S. C. 


171, 82 SE 407. 

71. Stone v. Anderson, 25 N. H. 221. 

72. ULillard v. Lillard, B. Mon. 
(Ky.) 340; Hunter v. Lester, 10 Abb 
Pr (N. Y.) 260. See Losey v. Stanley, 
83 Hun 420, 31 NYS 950 [rev on other 
grounds 147 N. Y. 560, 42 NE 8] 
(where, in a proceeding by a trustee 
to mortgage trust property, a special 
guardian was appointed for the in- 
fants, and he was served with a copy 
of the petition and reported in the 
cause, service of notice of the pro- 
ceedings being served on the infants 
by the trustee personally, it was held 
that, if the proceeding was a special 
proceeding within the meaning of 
Code Civ, Proc. §§ 427, 428, which pro- 
vide that in such proceedings service 
may be made by any person other 
than a party to the action, the serv- 
ice by the trustee was a mere irregu- 
larity and did not make the proceed- 
ing void; the point was not consid- 
ered on appeal); Mallonee y. Taylor, 
70 W. Va. 467, 74 SH 415, 416 [cit Cye] 
(holding such service not void, but 
not deciding whether it was voidable). 

73. Lillard v. Lillard, 5 B. Mon. 


(Ky.) 340. 

74. Hunter v. Lester, 10 AbbPr (N. 
Y.) 260. 

75. Toenniges v. Drake, 7 Colo. 471, 
4 P7290. 

76. See statutory provisions. 


[a] Legislature has power to en- 
large jurisdiction of a court so as to 
adapt it to the growth and change of 
circumstances, and may compel a 
wrongdoer to appear in the county 
where the cause of action arose, in- 
stead of requiring plaintiff to seek 
redress in the domicile of defendant. 
Guido v. Nagle, 8 Pa. Dist. & Co. 119. 

BO of county of venue see infra § 


jont of state or country see infra § 
Under English practice see infra § 
Under Canadian practice see infra § 
77. See Courts § 97. 


Judgments §§ 41-53. 
[a] Cross petition having but one 


See also 


defendant is governed by Civ. Code 
Proc. § 79, and service of process must 
be had within the limits of the juris- 
diction of the court in which the ac- 
tion is pending. Muir v. Edelen, 156 
Ky. 212, 160 SW 1048. 

[b] Service on boundary river.— 
Service made on defendant on a 
steamboat navigating a river forming 
the boundary line between eounties is 
valid. Johnson v. Westerfield, 143 Ky. 
10, 185 SW 425. ’ 

78. Rahr vy. Rahr, 150 Iowa 511, 129 
NW 494, 35 LRANS 292, AnnCas1912D 


680. 

79. Erickson v. Macy, 231 N. Y. 86, 
131 NE 744, 16 ALR 1322; Korn v. 
Lipman,~—201 N. Y. 404, 94 NE 861; 
Skandinaviska Granit Artiebolaget v. 
Weiss, 226 App. Div. 56, 234 NYS 202. 

[a] Attempts to evade service do 
not dispense with the necessity for 
personal service. Van Rensselaer vy. 
Palmatier, 2 HowPr (N. Y.) 24. 

Publication where resident absconds 
rots Pray himself see infra §§ 146— 

80. Freedman v. Poirier, 134 Misc. 
253, 236 NYS 96 [aff 227 App. Div. 
320, 287 NYS 618]. 

81. Seeinfra § 69. 

82. Caywood v. Williams, 218 Ky. 
282, 291 Sw'377. 

83. Manila Suburban R. Co. v. San- 
tiago, 16 Philippine 412. 


84. See statutory provisions, 
85. See cases infra this section. 
86. Fidelity Mortg. Co. v. Evans, 


168 Ark. 459, 270 SW 624 (under Craw- 
ford & M. Dig. § 1180); Dyas v. Lind- 
sey, 5 Bush (Ky,.) 506, 

[a] Where defendant has not in 
fact removed but is temporarily in an- 
other county, service on him in such 
county is invalid. Raymon vy. Reed, 16 
B. Mon. (Ky.) 345. 

[b] In Georgia the filing of the 
petition is the commencement of suit, 
where service is afterward duly per- 
fected, the service then relating back 
to the time of the petition. If before 
the service defendant moves to anoth- 
er county under circumstances which 
make his removal.a change of domi- 
cile, then the suit vannot proceed in 
the county in which commenced, for 
in order to give the courts of that 
county jurisdiction there should have 
been a suit pending against defendant 
before his removal; and in order to 
constitute a pending suit at law there 
must be the filing of the petition and 
service in pursuance thereof. The fil- 
ing of the petition is treated as the 
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- with process in that county.®? 


§ 69) 


and does run to another county.§? Under statutes 


allowing process to be issued to another county where 
defendant resides or where he has his usual place of 
abode,*® the word “reside” has been held to include 
the place where defendant for the time being might 
be, whether his permanent place of residence or 
not,*® and that one might have more than one resi- 
dence in the state and each be “a usual place of 


_ abode” for service of process,®° or he may have a 


“usual place of abode” without the state and may have 


. one within the state at the same time and each may be 


sufficient for service;°! but where by statute defend- 
ant may elect to sue in the county where the cause of 
action arose, or in the county where defendant re- 
sides,®? it has been held that, if plaintiff sues where 
the cause of action arose, defendant must be served 
Under a statute per- 
mitting the action to be brought in any county in 
which defendant or one of several defendants re- 
sides or is summoned,°®* service may be made in any 


PROCESS 


[50 C.J.] 475 


served in any county in the state,®? and it is not es- 
sential that process be served on anyone in the coun- 
ty where suit is pending.’® A statute, by its terms 
providing that process may be issued to an adjoining 
county in a proceeding for foreclosure of a mortgage, 
will not authorize such issue in a proceeding to fore- 
close a common-law lien.®® 

In case of several defendants. Where a statute 
provides that an action may be brought in any county 
where any of the defendants may reside,! process 
can be served upon the other defendants in any oth- 
er county either before or after service upon resident 
defendant.? Statutes which permit service in an- 
other county in an action against several defend- 
ants jointly lable* have been construed to require 
service on,* or general appearance of,® at least, 
one defendant in the county of venue, it being 
held that such statutes apply to a nonresident 
found within the state,® and, where service is had 
on a defendant temporarily in the county, will au- 


county in which defendant is found.®® 
is fixed by the location of real estate to be affected 
or where the cause of action arose,®® process may be 


commencement of suit only when it is 
followed by due and _ legal service. 
Charleston First Nat. Bank v. Dukes, 
138 Ga. 66, 74 SE 789; Bolton v. Keys, 
38 Ga. A. 573, 144 SE 406. 

87. Jefferson County Sav. Bank v. 
Carland, 195 Ala. 279, 71. S 126; Vir- 
ginia Carolina Chemical Co. v. Turner, 
140 N. GC. 471, 130 SE 154; Miller v. 
Thompson, 119 Okl. 171, 249 P 308. 
See also supra §§ 26-27. 

[a] In transitory action brought 
in the county in which a contract was 
made, in a court of general jurisdic- 
tion whose writs run to every part of 
the state, process may be served in 
the county where defendant is found 
although not the county of venue. 
Jefferson County Sav. Bank v. Car- 
Jand, 195 Ala. 279, 71.S 126; Virginia 
Carolina Chemical Co. v. Turner, 140 
N. C. 471, 130 SH 154. 

Running to other county see supra 
§§ 26, 27. f 

“Transitory action’ see Actions § 


88. See statutory provisions; and 
Venue [40 Cyc 1]. ‘ 

s9. Linton v. Anglin, 12 Ill. 284; 
Wing v. Little, 163 Ill. A. 468; Matter 
of Gahn, 110 Misc. 96, 180 NYS 262. 

[a] Residence in the law of process 
is far from domicile or legal resi- 
dence. In the law of process these 
words mean a personal residence, the 


physical presence, the bodily pres- 
ence, of the person cited. A tempo- 
rary residence within the state, 


whether for a short or long period, is 
the residence meant and intended by 
the use of the words “not residing in” 
and within the state in Code §§ 2525—- 
2528, relating to service of citation 
and summons. Matter of Gahn, 110 
Misc. 96, 180 NYS 262. 

90. Clegg v. Bishop, 105 Conn. 564, 
136 A 102. 


91. Dorus v. Lyon, 92 Conn. 55, 101 
A 490. 

92. See statutory provisions. 

93. Danser v. Dorr, 72 W. Va. 430, 


78 SE 367. y 

94. See statutory provisions; 
Venue [40 Cyc 1]. 

95. Murrell v. Exchange Bank, 168 
Ark. 645, 271 SW 21, 44 ALR 1391; 
Rains v. Smith, 155 Ky. 766, 160 SW 
493: Winter v. Davis, (Tex. Civ. A.) 
10 SW (2d) 181. 1 

96. See statutory provisions; and 
Venue [40 Cyc 1]. 

97. Rakow v., Tate, 93 Nebr. 198, 
140 NW 162. 

. [a] Where suit to quiet title is 
brought in the district court in the 
county where the,real estate is situ- 
ated, the summons may-be served on 
the principal defendant or on any co- 
defendant in any county of the state 


and 


Where venue 
county. 
the face of the 


where they reside or may be found 
although no person be served with 
Summons in the county where the suit 
is pending. Rakow v. Tate, 93 Nebr. 
198, 140 NW 162. 

98. Rakow v. Tate, supra. 
eds Blackburn v. Peo., 27 O. C. A. 

1. See statutory provisions; 
Venue [40 Cye 1]. 

2. Brame v. Nolan, 139 Va. 4138, 124 
SE 299. 


and 


3. See statutory provisions. See 
also Judgments §§ 69-72. 
4 Ark.—Hoyt v. Ross, 144 Ark. 


473, 222 SW 705 (Kirby Dig. § 6072). 

Ga.—Heyman v. Decatur St. Bank, 
16 Ga, A. 14, 84 SE 483. 

Mich.—Engel v. Smith, 200 Mich. 
395, 166 NW 963 (under Judicature 
Act [Pub. Acts (1915) No. 314, ¢ 13 
§ 27 subd 4]); Boyle v. Waters, 199 
Mich. 478, 166 NW 114. 

Oh.—Thompson vy. Montrass, 2 Oh 
NPNS 368. 

Tenn.—Tennessee R. Co. y. Vanhoy, 
143 Tenn. 312, 226 SW 225. 

[a] In action against principal 
and agent, where the agent is prop- 
erly sued and served with process in 
the county of his residence, process 
may be served upon the principal in 
another county in which he resides 
and has his place of business. May- 
nae v. Matthews, 174 Ark. 24, 294 SW 

[b] Partnership.—Where a part- 
nership, composed of two persons re- 
siding in Fulton County, whose place 
of business is in the city of Atlanta, 
was sued in the municipal court of 
that city, and where service had been 
made on the partner residing in At- 
lanta, the court has jurisdiction, and 
service may be made upon the partner 
residing in the county. Heyman v. 
ear St. Bank, 16 Ga. A. 14, 84 SE 

3. 

[ce] Residence of convict during 
incarceration, is in the county in 
which the penitentiary is located, and 
he may be sued therein, and process 
issued and served on him in such 
county renders service of process val- 
id on joint defendants in other coun- 
ties, under Rev. St. § 5028. Thompson 
v. Montrass, 2 OhNPNS 368. 

5. Preston v. Lacey, 2 Del. Co. 
(Pa.) 463. But see Clingman v. Hill, 
104 Kan. 145, 178 P 243 (holding that 
service on defendant in another coun- 
ty after appearance by a nonresident 
defendant will not give jurisdiction 
so as to support personal judgment 
against defendant so served). 

[a] Appearance by agreement.— 
“Let it be admitted that the plaintiffs 
and one of the defendants have agreed 
to the forum of trial. Is such an 


thorize service on his ecodefendants outside the 
The joint liability should appear upon 


pleadings.’ In some jurisdictions 
agreement unlawful? The parties re- 
side in different counties. The suit 
cannot be tried in all the courts where 
the different parties reside, A large 
majority of the parties, indeed all but 
one, reside in this county or conven- 
ient to it. There was nothing, there-- 
fore, improper in the agreement to 
try the case here. The court however 
would not permit an unfair collusion 
or trick to be resorted to to give it 
jurisdiction and compel a non-resident 
defendant to come here for trial. The 
court will not permit fictitious per- 
sons to be made defendants for this 
purpose. But where the defendant 
served within the county is a proper 
defendant and one who would hav 
been made a defendant had there been 
no understanding as to the place of 
trial, and justice requires that a co- 
contractor or tort feasor shall be 
made a party, the mere fact that the 
party served is friendly to the plain- 
tiffs or has confessed his frauds, is no 
sufficient reason why the whole case 
shall not be disposed of in one trial.” 
Preston v. Lacey, 2 Del. Co. (Pa.) 468, 
464, 

6. Adair County Bank vy. Forrey, 
74 Nebr. 811, 105 NW 714. See Judg- 
ments § 70 text and note 57. 

7. State Nat. Bank v. Parsons, 115 
Nebr. 770, 215 NW 102; Sanders v. 
City Nat. Bank, (Tex.) 12 SW 110. 

[a] Defendant in transitory action 
may be served with process in the 
county of venue not his residence 
while waiting for a train on his way 
home from another state, and service 
on other defendants thereafter is val- 
id. State Nat. Bank v. Parsons, 115 
Nebr. 770, 215 NW 102. 

Defendant temporarily in county by 
reason of fraud or collusion see infra 


§ 92. 
8. Ark.—Hoyt v. Ross, 144 Ark. 


473, 222 SW 705. 

Ill.— Harrison v. Monmouth Nat, 
Bank, 207 Ill. 630, 69 NE 871. 

Ind.—Chicago, etc., R. Co. v. Mar- 
shall, 38 Ind. A. 217, 75 NE 973. 

Kan.—Van Buren y. Pratt, 123 Kan. 
581, 256 P 1006. 

Ky.—Anderson vy. Smith, 3 Mete. 
491. 

Mich.—Brown v. Bennett, 157 Mich. 
654, 122 NW 305. 

Mo.—Haseltine v. 184 
Mo. 298, 82 SW 115. 

Nebr.—Ayres v. West, 86 Nebr. 297, 
125 NW 583. 

Oh.—Bigger v. State L. Ins. Co., 8 
OhNPNS 27. ; 

[a] Joint distributee of personalty 
is a proper party and may be properly 
brought before the court by such serv- 
tee Anderson vy. Smith, 3 Metc. (Ky.) 
on 


Messmore, 
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suen statutes are construed as requiring proof of 
service on a defendant in the county of venue to be 
filed as a condition precedent to valid service in an- 
other county on a codefendant,® and where so con- 
strued it has been held that, where proof of service 
on a defendant in the county of venue and on a de- 
fendant out of the county are filed on the same day, 
without any showing of which took place first, serv- 
ice on the defendant out of the county is unauthor- 
ized.1° A defendant may, under some circumstances, 
interplead another party and have process issued to 
and served in the county in which such interpleaded 
party resides.tt Service had upon defendant in the 
county of venue must be a sufficient legal service,t? 
hence it has been held that service without the coun- 
ty of venue is not legal where defendant served there- 
in was exempt from | service. 

[§ 70] c. On Nonresident within Jurisdiction. If 
a nonresident is found within the territorial jurisdic- 
tion of the court, personal service may usually be 
made upon him with the same effect as though he 
were a resident,!* unless his presence is under cireun- 
stances which render him privileged,*® or he has been 
enticed or inveigled into the-jurisdiction by trick or 


[b] Maker and guarantor of prom- 


PROCESS 


device of plaintiff;!® and the service is not rendered 
inoperative by the fact that suit was filed and process 
issued prior to his coming within the jurisdiction.** 
But in eases where the statute provides for serv- 
ice upon a nonresident by publication alone,*® per- 
sonal service on him within the state will be without 
effect.1° The mere transaction of business in a state 
by a nonresident natural person does not imply con- 
sent to be bound by the process of its courts;?° and 
an attempted service on a nonresident through a local 
agent after the agency is at an end is of no effect ;** 
and the same rules apply to partnerships.?? 

[§ 71] d. In Another State or Country—(1) In 
General. Except as and for the purposes authorized 
by statute,?? personal service without a state is in- 
effectual for any purpose.?* There can be no revival 
of a transitory action in personam by service of 
process outside of the state on the representative or 
successor in interest of a deceased defendant.?° 

[§ 72] (2) English’ Practice. The courts of the 
United Kingdom and the British dominions have no 
jurisdiction to allow service of process out of the ju- 
risdiction except by statutory enactment.?® The 


j federal constitution, and whilé he 


[9§ 69-72 


issory note are not joint contractors: 
their contracts are not identical nor 
is their liability joint, and a guaran- 
tor cannot be sued with the maker so 
as to maké him amenable to such 
service when a resident of another 
county. Ayres v. West, 86 Nebr. 297, 
125 NW 583. 

[ec] Whether liability of defend- 
ants is joint, so as to permit service 
on one of them outside the jurisdic- 


tion, is a question of law. Harrison 
vy. Monmouth Nat. Bank, 207 Ill. 630, 
69 NE 871. 


®9. Engel v. Smith, 200 Mich. 395, 
166 NW 963. See Allison v. Kinne, 104 
Mich. 141, 62 NW 152 (under Howell 
St. Annot. § 3716) 

10. Clark v. Lichtenberg, 33 Mich. 


11. Farmers’, etc., Bank vy. Tate, 96 
Nebr. 142, 147 NW 213. 

[a] MIllustration.—In an action by 
an indorsee against the maker of a 
note, where the maker’s answer sets 
up that transfer of the note to payee 
was without consideration and a mere 
device between payee and indorsee to 
enable the latter fraudulently to col- 
lect the note for the benefit of the 
payee, and where the payee is inter- 
pleaded, he is properly brought within 
the jurisdiction by summons issued to 
the sheriff of any county in the state 
duly served on him in such county. 
Farmers’, ete., Bank v. Tate, 96 Nebr. 
142, 147 NW 213. See also Inter- 
pleader § 32. 

12. Bearman v. Hunt, 
aoe ae, 

13. Bearman v. Hunt, supra. 

14. U. S.—Fitzhugh v. Reid, 25 2 
Fed. 234; Case v. Smith, 152 Fed. 730; 
Lebensberger v. Sc ofield, 139 Fed. 380, 
71 CCA 476; Mason vy. Connors, 129 
Fed. 831; Jewett v. Garrett, 47 Fed. 
625. 


68 Okl. 96, 


Ala.—Jefferson County Sav. Bank, 
v..Carland, 195 Ala. 279) 71S 1263 Wee 
vy. Baird, 139 Ala. 526, 36 S 720. 

Tll.— Willard v. Zehr, 215 Ill. 148, 
74 NE 107. 

Ind.—Reed v. Browning, 130- Ind, 
575, 30 NE 704. 

Kan.—Iams v. Tedlock, 110 Kan. 
510, 204 P 537; Shaffer v. Harbaugh, 
105 Kan. 681, 185 P 1049. 

Me.—Alley v. Caspari, 80 Me. 234 
14 A 12, 6 AmSR 178. 

Mass.—Thompson v. Cowell, 148 
Mass. 552, 20. NE 170; Peabody v. 
Hamilton, 106 Mass. 217. 

Mo.—State Bank v. Tucker, 192 Mo. 
A, 139, 180 SW 457. 
N. J.—Gilson v. Appleby, 78 N. J. 


LN oor A 668 [aff 79 N. J. Eq. 590, 
N. Y.—Matter of Gahn, 110 Misc. 
96, 180 NYS 262; Matter of Wash- 
burn, 12 Mise. 242, 34 NYS 44; Zi- 
porkes v. Chmelniker, 15 NYSt 215. 

Okl.—Whitehead v. Cox, 95 Okl. 198, 
218 P 867. 

S. C.—Ford v. Calhoun, 53 S. C. 
106, 30 SE 830. 

Vt.—Wilkins v. Brock, 79 Vt. 57, 64 
A 232. 

Alta.—Forbes v. Simmons, 8 Alta. 
L. 87, 20 DomLR 100, 29 WestLR 445, 
iA WestWkly 975 

Man.—Idaho Springs First Nat. 
Bank v. Curry, 20 Man. 247. 

[a] Cross action against nonres- 
ident.—A defendant sued by a nonres- 
ident plaintiff may be authorized by 
statute to serve the attorney of plain- 
tiff, with a writ in a cross action, and 
a personal judgment may be rendered 
on such service. Arkwright Mills v. 
Aan oe etc., Mach. Con,-128 Fed. 

od. 

[b] Summons served on board 
British ship lying at a dock within the 
territorial jurisdiction of the court is 
properly served. Peabody v. Ham- 
ilton, 106 Mass. 217. 

[c] In Pennsylvania a foreign ex- 
ecutor within the jurisdiction of its 
courts is liable to suit by a resident 
creditor of decedent, and such suit 
will be sustained unless it will trench 
unduly on the jurisdiction of another 
court already attached, or would ex- 
pose the parties subject to such juris- 
diction to an _ inequitable burden. 
Hence, a writ of summons can be 
served on an executor temporarily in 
the county of venue but whose res- 
idence, is in another county where the 
letters were granted. Harris v. Blatt, 
28:\Pa. Dists 

15. See cases supra note 14. 

Exemptions from service see infra 
§ 226 et seq. 

16. See infra § 92. 

17. Shaffer v. Harbaugh, 105 Kan. 
681, 185 P 1049; State Bank v. Tuck- 
er, 192 Mo. A. 139, 180 SW 457. 

18. See statutory provisions; 
infra § 106 et seq. 


and 


® ate Ruthrauff v. Ruthrauff, 15 Oh. 
‘20. Flexner v. Farson,. 248° Tics, 
289, 39° SCt’ 97, 63 T. ed. 250: "Skan- 


dinaviska Granit 
Weiss, 226 App. Div. 56, 
202. 

{a] Unlike foreign corporation, a 
nonresident natural person does busi- 
ness in a state, not by virtue of the 
consent of the state, but under the 


234 NYS 
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may submit the property which he 
sends into the state to the jurisdiction 
of the court in that state in personal 
actions by .service on his agent, he 
does not submit himself to the serv- 
ice of process outside the state. Flex- 
ner v. Farson, 268 Ill. 435, 109 NH 
BYVAT AnnCas1916D 810 [aff 248 U. S. 
289% 39 SCt 97; G8>ia: ed-e2bole: 

Agent of motor vehicle on whom 
process may be served see Motor Ve- 
hicles § 52. 

Service of process on foreign cor- 


poration see Corporations §§ 4098, 
4126-4150. 
21. Flexner v. Farson, 248 U. S. 


289, 39 SCt 97, 63 L. ed. 250 [aff 268 
Ill. 435, 109 NE 327, AnnCas1916D 


810]. 

22. See Partnershinv § 497. 

23. See statutory provisions. 
also Divorce § 245. 

Out of state: 

In lieu of publication see infra § 218 
et seq 

Where action arose out of opera- 
tion of motor vehicle see Motor 

Vehicles § 974. 

24.° Raher v. Raher, 150 Iowa 511, 
129 NW 494, 35 LRANS 292, AnnCas 
1912D 680; Skandinaviska Granit Ar- 
tiebolaget v. Weiss, 226 App. Diy. 
56, 234 NYS 202; Huntzinger v. Phil- 
adelphia Coal Co., 11 Phila. (Pa.) 609; 
Morris v. Relken,. 97 Wash. 457, 166 P 
1142. See also Courts § 97; Judg- 
ments §§ 41-53. 

[a] Neither subject matter nor 
parties being within jurisdiction of 
the court, service of process will be 
set aside and vacated as to nonres- 
idents. Huntzinger v. Philadelphia 
Coal Coy, 11 PhilakCcPa.) 609; 

25. National Council K. L. S. vy. 
Scheiber, 137 Minn. 423, 163 NW 781, 

Notice or process to revive oeae 
erally see Abatement and Revival §§ 
536, 537. 

26. Rasch vy. 
B. 118; In re Campbell, 
ae Rex vy. Gardiner, el Zeit: 

[a] ‘Service out of the jurisdic- 

tion is an interference with the ordi- 
nary course of law, for generally 
Courts exercise jurisdiction only over 
persons who are within the territorial 
limits of their jurisdiction. 
But apart from statute a Court has no 
power to exercise jurisdiction over 
any one beyond its limits.” In re 
Busfield, 32 Ch, DD. 128, 134. 

[bd] Australian statute.—By Serv- 
ice and Execution Process Act (1901-— 
1918) § 4 a writ of summons issued 


See 


Wulfert, [1904] 1 K. 
[1920] 1 Ch. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


vw. 


§ 72] 


rules providing for such service?’ form a complete 
code on the subject,?* and such service can only be 
ordered in cases coming strictly within the rules.2° 
Service out of the jurisdiction cannot be made of a 
writ issued for service within the jurisdiction.®° 

Subject of action, land within jurisdiction. Under 
these rules, amongst other cases,?1 such service is 
provided for where the subject matter of the action is 
land within the jurisdiction,®?? but, prior to the 
amendment of the first clause of the rule,?* no juris- 
diction existed to order such service in an action to 
perpetuate testimony to be used in connection with 
such land.?4 

Person ordinarily resident in jurisdiction. The 
wife of an ambassador residing at the embassy is not 
a person “ordinarily resident within the jurisdiction,” 
within the meaning of the rules.?° 

Actions affecting contracts, or to recover for 
breach thereof. The provisions allowing such serv- 
ice in actions affecting contracts, or in actions to re- 
cover damages for a breach of a contract,?° are dis- 
junctive,** and, any one of the conditions being sat- 
isfied, there is jurisdiction to grant the writ.?8 The 
order for service out of the jurisdiction may be 
granted in an action based on a breach of contract 
where the contract or some part of it is, by its terms, - 
to be performed in the United Kingdom.*® The con- 
tract need not provide in express terms that it is to 
be performed within the jurisdiction?® or is to be 
governed by the laws of England;*! it is sufficient 
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sions of the rule with respect to contracts expressly 
excludes cases where defendant is domiciled or ordi- 
narily is resident in Seotland or Ireland,*? and this 
provision applies in the case of joint defendants 
where one resides in Scotland or Ireland, although 
the other does not.*4 

Contract made by resident agent of foreigner. 
Formerly, proceedings for service of writs abroad 
would not be granted unless the breach complained of 
had occurred within the jurisdiction, but a new prin- 
ciple has been adopted.*® 

Necessary or proper party. Where an action is 
properly brought against some other person duly 
served within the jurisdiction, service may be di- 
rected on a defendant out of the jurisdiction,#® but 
the person out of the jurisdiction must be a proper 
and necessary party,** and the person served within 
the jurisdiction must be one against whom relief is 
bona fide sought by plaintiff.48 Where both of two 
defendants are out of the jurisdiction, one defendant 
cannot, by submitting to the jurisdiction, confer ju- 
risdiction as to the other defendant.*® 

Where injunction is sought. The rule which al- 
lows service out of the jurisdiction when an injune- 
tion is sought as to anything to be done therein®® 
does not entitle plaintiff to an order for such service 
as a matter of right,°1 and the court, in the exercise 
of its discretion, will not allow such service where 
it appears that the injunction could not possibly be 
granted.°? 


if it appears from its general terms.*? 


out of, or requiring defendant to ap- 
pear at, any court of record of a state 
or part of the commonwealth may be 
served on defendant in any state or 
part of the commonwealth. Luke v. 
Mayoh, 29 Austr. C. L. R. 435. 

[ec] Under Sup. Ct. Rules (1905) 
Order LXVIITI, leave of court must be 
obtained for the issue and service of a 
writ of subpcena for the commence- 
ment of an action in Ireland on the 
revenue side against a defendant res- 
ident in England. Rex v. Gardiner, 
£1920] 2 Ir. 339. 

27. See Sup. Ct. Rules, Order XI, 
Gules Le 250 Halsbury ip dey: 

28. Comber v. Leyland, [1898] A. 
C. 524; Thompson vy. Palmer, [189 
2 Q. B. 80; Witted v. Galbraith, [189 
1 Q. B. 577; Seagrove v. Parks, [189 
1.Q. B. 551; Bell v. Antwerp, etc. 
Line, [1891] 1_Q. B. 103; Massey v. 
Heynes, 21 Q. B. D. 330; Hewitson v. 
Fabre, 21 Q. B. D. 6; Robey v. Snae- 
fell Mins Co, Ltd5* 20 Q@°"B. Db. 152; 
Kaye v. Sutherland, 20 Q. B. D. 147; 
Thomas v. Hamilton, 17 Q. B. D. 592; 
Deutsche Nat. Bank v. Paul, [1898] 1 
Ch. 283; Winter v. Winter, [1894] 1 
Ch. 421; Societe Generale de Paris 
v. Dreyfus, 37 Ch. D. 215; Reynolds 
vy. Coleman, 36 Ch. D. 453; In re Ea- 
ger, 22 Ch. D. 86; Fowler v. Barstow, 
20 Ch. D. 240; Young v. Brassey, 1 Ch. 
D. 277; Westman v. Aktiebolaget Hk- 


mans Mekaniska Snickarefabrik, 1 
xe De 287s) Names. ve. Despoce, (at is 
14 Ir. 71; Peru Republic v. Dreyfus, 


55 L. T. Rep. N. S. 802; Lisbon-Berlyn 
Gold Fields v. Heddle, 52 L. T. Rep. 
N. S. 796; Green v. Browning, 34 L. 
T. Rep. N. S. 760; Golden v. Darlow, 
8 T. L. R. 57; Hassall v. Lawrence, 4 
WR 234) otters: ve (Miller, 31 
Wkly. Rep. 858. 

29. In re Aktiebolaget Robertsfors, 
ete, CLO c) Ke HS 27 Basel ve 
Wulfert, [1904] 1 K. B. 118; In re 
Campbell, [1920] 1 Ch. 35; Von Hell- 
feld v. Rechnitzer, [1914] 1 Ch. 748; 
Killiney Urban Dist. Council v. Kirk- 
wood, [1917] 2 Ir. 614; Clare Coun- 
ty v. Wilson, [1913] 2 Ir. 89. 

30. Parsons v. Browning, 8 New- 
foundl. 570. 

31. 23 Halsbury L. p 118. 

625523) Halspury, Ju. p. 118: 

33. See Amendment of May, 1912. 


The provi- 


Grey Slingsby v. Slingsby, [1912] 2 
993 ‘Ghikis v. Musurus, 25 T. L. R. 
oO 


36. 23 Halsbury L. p. 118. 

37. Wansborough Paper Co. v 
Laughland, 65 Sol. J. 94. 

38. Wansborough Paper Co. v 
Laughland, supra. 

39. Comber v. Layland, [1898] 1 
A. C. 524; Kolehmann v. Meurice, 
[1903] 1 K. B. 534; Holland v. Ben- 
nett, L902) Ka. : 
Thompson, L. R. 7 Q. B. 573; Drexel 
v. Drexel, [1916] 1 Ch. 251 (allowing 
service of writ on husband out of 
jurisdiction for breach of separation 
agreement, where the matrimonial 
home at time of separation was in 
England); Hughes Vv. Oxenham, 
[1913] 1 Ch. 254; Deutsche Nat. Bank 
Ve Pauli sos) Meh a 23'3-ieOiMianal 
Ltd. v. Dodd, [1912] 2 Ir. 55;. MeGet- 
tigan v. North-Eastern R. Co., [1899] 
, Hamilton vi Barr. Rows 
Ir. 297; Mathews v. Alexander, Ir. R. 
mCP L Aste rAnger iv. Vasnier, )8 0: 
L. R. 596; Greene v. Pearson, 8 New- 
foundl. 357. See Johnson vy. Taylor 
BLOSIeomOO muta je (alos teAr mG pats: 
Crozier v. Auerbach, [1908] 2 K. B. 
161; Barrow v. Myers, 52 J. P. 345 
(all refusing writ in case of goods 
purchased abroad for delivery at for- 
eign port on ¢. i. f. contract); Cooper 
v. Knight, 17 T. L. R. 299 (allowing 
writ in action for breach of prom- 
ise of marriage made by defendant 
when in England). 

40. Mutzenbecher v. La Asegura- 
dora Espanola, [1906] 1 K. B. 254; 
Duval & Co., Ltd. v. Gans, [1904] 2 
K. B. 685. , 

41. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay & Co., Ltd. 
[1927] A. C. 604. 

42. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay & Co., Ltd., 
supra; Mutzgenbecher v. La Asegura- 
dora Espanola, [1906] 1 K. B. 254; 
Duval & Co., Ltd. v. Gans, [1904] 
2 K. B. 685. 

43. 23 Halsbury L. pp 118, 119. 

44. Sassoon vy. Graham, 133 L. T. 
Rep. N. S. 805. 

45. New Zealand Nat. Mort 
Coweta, Gv. (Gosselin, 738° “5; 
832. 


‘e UCl, 
Voe ol O% 


Affidavit in support of application. 


The applica- 


[a] Service abroad may now be 
had in case of breach of a contract to 
be performed out of the jurisdiction 
made by or through an agent trading 
or residing within the jurisdiction on 
behalf of a principal trading or re- 
siding out of the jurisdiction. New 
Zealand Nat. Mortg., ete., Co., Ltd. 
v. Gosselin, 38 T. L. R. 832 (including 
eases in which a foreigner who car- 
ries on his business abroad has an 
agent in this county whose duty it is 
to obtain orders, although he has no 
authority to accept them). 

A a Sup. Ct. Rules, Order XI, rule 

47. Oesterreichische Export v.- 
British Indemn. Ins. Co.,.Ltd., [1914] 
2K. B. 747; In re Schintz, [1926] Ch. 
710; Rosler v. Hilbery, [1925] Ch: 
250; Duder vy. Amsterdamsch Trus- 
tees Kantoor, [1902] 2: Ch. 132; 'The 
Duc D’Aumale, [1903] P. 18; Joynt v. 
MeCrum) [£3899 11 tried 7 Norrismive 
Chambres, 29 Beav. 246, 54 Reprint 
621 [aff 3 De G. F. & J. 583, 64 Ene 
Ch 456, 45 Reprint 1004]; Plaskitt v. 
Eddis, 79 L. T. Rep. N. S..136; Baw- 
tree v. Great North-West Cent. R. Co., 
147. L. R. 448. 

48. Cooney v. Wilson, [1913] 2 Ir. 
402; Ross v. Hason & Son, Ltd., [1911] 
2 Ir. 459; Sharples v. Eason, [1911] 
2 Ir. 436. 

[a] Defendant who is merely trus- 
tee for plaintiff, and against whom no 
relief is really sought or right claimed 
to be enforced, and who would more 
properly be joined as a coplaintiff 
in the action, is not a person against 
whom the action is “properly 
brought,” so as to justify an order 
for service out of the jurisdiction on 
another defendant as a “necessary or 
proper party to an action properly 
brought,’ under Sup. Ct. Rules (1883) 
Order XI, rule 1 (g). Deutsche Nat. 
Bank v. Paul, [1898] 1 Ch. 283. 

49. Russell & Co., Ltd. v. Cayzer, 
Irvine & Co., Ltd., [1916] 2 A.C. 298. 

50. Sup. Ct. Rules, Order XI, rule 
EEKGE) 

51. Watson v. Glasgow Daily Rec- 
ord, [1907] 1 K. B. 858. 

52. Watson v. Glasgow Daily Rec- 
ord, supra; Alexander y. Valentine, 
Zon le Re 29e 


\ 
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tion for leave must be supported by an affidavit or 
other evidence®* which should state accurately the 
facts on which the application is based.’ Upon de- 
fendant applying to set aside the order for service, 
plaintiff will not be permitted to abandon an alleged 
breach of contract set up in his affidavit as justify- 
ing such Service and rely upon another and distinet 
cause of action.®® 

Discretion to grant leave. Leave is a matter of 
diseretion of the court or judge,®* and where right 
both on technical grounds and also on the grounds 
of convenience,*? and where it does not appear that 
the diseretion of the court below has been exercised 
on any wrong principle, it will not be interfered with 
on appeal.®§ 

Objection to leave. The question of the service of 
a writ out of the jurisdiction is finally determined 
when leave to serve is given under the rules, sub- 
ject to application by defendant to rescind the leave 
and to the right of appeal,®>® and cannot be raised 
in the defense.°° 

[§ 73] (3) Canadian Practice. Rules permitting 
service out of the jurisdiction have been adopted in 
many of the provinces of Canada,*t and under some 
rules the service must be made personally upon de- 
fendant.°2 The order for service ex juris does not 
take away the right to serve within the jurisdiction,°* 
but, where there are both kinds of service, plaintiff 
must elect under which service to proceed.°* How- 
ever, such service can be ordered only when the case 
falls within the rules.*5 Process issued for service 
within the jurisdiction cannot be served out of it.°° 

Necessary and proper party. On an application 
under the rules permitting service on a necessary and 


538. Plaskitt v. Eddis, 79 L. T. Rep. 63. 
N. S. 136. 

54. Chemische Fabrik 
Sandoz v. Badische ene 
brik, 90 L. T. Rep. N. S. 

55. Parker v. Danes i TT RY 
299 479; 


vormals 65. 
ete., Fa- 


Kvidera v. 


PROCESS 


Lewis v. Wiley, 53 Ont. L. 608. 
64. Lewis v. Wiley, supra. 
Halpenny Vv. 
[1924] 2 DomLR 451, 
1 Wkly 257; Paul v. Chandler & Fisher, 
Ltd., 54 Ont. L. 410, [1924] 2 
Krezek, 18 Sask. L. 
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proper party to an action properly brought against 
some person duly served within the jurisdiction,°®? 
the judge should be reasonably satisfied as to the 
bona fides of plaintiff in joining defendant.*® The 
test is whether both the home and foreign defend- 
ants would be proper parties to the action had they 
both been within the jurisdiction,®® and this without 
taking into consideration what may be the result of 
the trial.7° The writ should not be allowed unless 
it is shown that the home defendant has been served 
with process.‘+ 

Defendant having assets.in province. Under rules 
permitting service out of the jurisdiction where de- 
fendant has assets therein of the value of two hun- 
dred dollars at least,*? debts owing to defendant by 
persons in the jurisdiction are assets therein,’? and 
where plaintiff has a good eause of action on contract 
against defendant, and defendant has assets in the 
province of the required amount, service outside the 
Jurisdiction will be allowed.** To authorize the serv- 
ice the two facts must coneur.7® 

Person ordinarily resident in the province. Where 
a person departs froin a province under circum- 
stances which render it unlikely that he will return, 
he is no longer “ordinarily resident within the proy- 
ince,” within the meaning of a rule allowing service 
out of the jurisdiction on a defendant ordinarily resi- 
dent therein.7® 

Subject of action, land situate in jurisdiction. Un- 
der a rule allowing service out of the jurisdiction 
when any act, deed, ete., affecting land or heredita- 
ments situate in the jurisdiction is sought to be set 
aside or enforced,*? service will be ordered where 
the action is to set aside a deed to lands situate in 
out of the jurisdiction, but the con- 
dition should be imposed that the pro- 
ceedings at the trial, so far as that 
defendant is concerned, should be re- 
stricted to that part of plaintiff's 


claim which alone affected that de- 
fendant. Swanson v. McArthur, 23 


Braun, (Alta.) 
[1924] 2 West 


DomLR 


56. Watson v. Glasgow Daily Rec-| 581, [1924] 2 DomLR 540, [1924] 2] Man. 84, 12 DomLR 487, 24 WestLR 
ord, [1907] 1 K. B. 853; Rosler vy. WestWkly 59. 1, 4 WestWkly 231. 
Hilbery, (L925) (Che 3250); The Hagen, [a] County Ct. Act (1887) § 53, 71. Paul v. Chandler & Fisher. 
[1908] P. 189; Blaskitt vy. Eddis, 79| providing for service in the Dominion Ltd., 54 Ont. L. 410, [1924] 2 DomLR 
Ty DT aaRvep, INS: 136; Franklyn v.| of Canada, the Northwest Verritory,| 479; Rock, etc., Mach. Co. v. Kennedy 
@haplinwlin DT. Wi wR. 84. or in the United States, does not sanc-| Mach., etc., Co., 11 OntWN 192; Hay 
57. British Controlled  Oilfields,| tion service in the island of Ceylon.| v. Sutherland, 3 OntWN 584, 21 Ont 
Ltd. v. Stagg, 127 L. T. Rep. N. S.| Re Ardagh, 4 Man. 509. WR 200, 2 DomLR 391. 
209. 66. Goodman vy. Brull, 11 OntWN 72. See provisions of rules. 
58. Dunlop Rubber Co. v. Dunlop, | 175. 73. Woodward v. Koeford, 29 Man. 
[1921] 1 A. C. 367. 67. See provisions of rules. 184, [1918] 3 WestWkly 945; J. J. 
59. Preston v. Lamont, 1 Ex. D 68. Simpson vy. Hall, 14 Ont. Pr.| Gibbons, Ltd. v. Berliner Gramophone 
361. 310. ° Co., Ltd., 28 ‘Ont. L. 620, 4 OntWN 
60. Preston v. Lamont, supra. 69. Trowbridge v. McMillan, 9 B.| 1244, 13 DomLR 376 [rev 27 Ont. L 


61. See statutory provisions and] C. 443; 


court rules. 

{a] In Ontario provisions of Con- 
sol, Rules, rule 271 are disjunctive [a] 
and each -is complete within itself. 
Livingstone vy. Sibbald, 15 Ont. Pr 


Wes tWkly 231. 


315 erly joined as a party, 
is living outside of Canada and has 
transferred all his interest in the con- 
tract and in the land to his codefend- 
ant resident within the jurisdiction 


. 62. O’Neil v. O’Neil, (Sask.) 11 
DomLR .440, 24 WestLR 84, 4 West 
Wkly 478. See Vidito v. Veinot, (N. 
S.). 3 DomLR 179, 10 EastLR 292 


Swanson vy. McArthur, 23 Man. 
84, 12 DomLR 487, 24 WestLR 14 


In action for specific perform-| Co., 
ance of agreement for purchase of 
land the original purchaser is prop- 


402, 4 OntWN 381, 23 OntWR 544, 8 
DomLR 471]; Purvis v. Slater, 11 Ont. 
Pr. 507. But see Love v. Bell Piano 
2 Alta. L. 209, 10 WestLR 657 
(holding that a debt has in reality 
no .situs, and does not come within 
the meaning of ‘‘assets’”’ in Judicature 
Ordinance, § 18, which must be con- 
fined in its meaning to that class of 
assets which, from their nature and 
real locality, can be assigned, and will 


although he 


(where the court refused an applica- 
tion to set aside a default judgment 
on the ground of irregularity in serv- 
ice of the writ of Summons, it appear- 
ing that the writ was given to defend- 
ant’s wife and that she gave it to her 
husband on the same day). 

{a] In Saskatchewan, where it ap- 
pears that a writ of summons which 
was to have been served ex juris was 
not personally delivered to defend- 
ant, but was delivered to her husband 
for her, the service of the writ will 
be set aside on application of defend- 
ant, in the absence of evidence show- 
ing that a copy of the writ ultimately 
came to the knowledge or possession 
of defendant herself. O’Neil v. O’Neil, 
(Sask.) 11 DomLR 440, 24 WestLR 84, 
4 WestWkly 478. 


and he may be served outside the ju- 
risdiction with a statement of claim 
in such an action under Manitoba 
King’s Bench Rules, rule 201, which 
authorizes service outside of the 
jurisdiction whenever any person out 
of the jurisdiction is a necessary or 
proper party to an action properly 
brought against some other person 
duly served within the jurisdiction. 
Smith v, Ernst, 22 Man. 317, 1 DomLR 
547, 20 WestLR 3538, 1 WestWkly 839. 

70. Swanson v. McArthur, 23 Man. 
84, 12 DomLR 487, 24 WestLR 1, 4 
WestWkly 231. 

[a] It is not necessary that order 
should contain condition that, in case 
the action be dismissed against the 
party within the jurisdiction, plaintiff 
shall dismiss as to defendant served 


ry 


not include assets which have a mere 
theoretical or conventional locality). 

74. Nova Scotia Bank v. Booth, 
(Man.) 10 WestLR 318; Superior 
Copper Co., Ltd. v. Perry, 40 Ont. L. 
467 [app allowed on other grounds 
42 Ont. L. 45]; Denton Mitchell & 
Dunean, Ltd. v. Jacobs, 23 OntWN 677. 

75. Superior Copper Co., Ltd. v. 
Perry, 42 Ont. L. 45. 

76. Russia v. Proskouriakoff, 18 
Man. 56, 8 WestI.R 10, 461. 

77. See provisions ‘of rules. 

[a] Interest in special timber li- 
cense under the Land Act has been 
held, in British Columbia, to be within 
the meaning of “lands and heredita- 
ments,” as used in Sup. Ct. Rules, 
Order XI, subs tee Vaughan Re 
Cos. v. Clary, 15 B. 
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the jurisdiction as fraudulent and void as to credi- 
tors,‘* but an action claiming relief by way of equi- 
table execution against lands based upon a foreign 
judgment*® is not within a rule providing: for such 
service where the subject matter of the action is land 
situate within the jurisdiction.®°® 

Contract to be performed within jurisdiction. Ac- 
cording to the rules in most of, if not all, the Canadi- 
an provinces,*! leave to serve process out of the ju- 
risdiction is properly granted in an action for breach 
of performance of a contract or part of a contract, 
which, either expressly or by implication, was to have 
been performed within the jurisdiction.’? The rule 
applies although both plaintiff and defendant are 
nonresidents of the province where the breach oc- 
curs and action is brought.§* In determining wheth- 
er the cause of action is founded on a breach of con- 
tract within the jurisdiction, the court must look to 
the contract and the facts which existed at the time 
it was entered into,** and the onus is on plaintiff to 
show that it was to be performed within the juris- 
diction.®® As it is the general rule that it is the 
duty of the debtor to seek out his creditor,®® the resi- 
dence of the creditor, in the absence of a provision to 
the contrary, is where a contract calling for the pay- 
ment of money is breached by its nonpayment within 
the meaning of the rule providing for service out of 
the jurisdiction in an action for breach of perform- 
ance of a contract to be performed within the juris- 


78. Livingstone v. Sibbald, 15 Ont. 
Pros v5: Sats, 
79. Sears v. Myers, 15 Ont. Pr. 381 


(Consol. Rules, rule 271, sub-rule (a). 
80. See provisions of rules. 
81. See provisions of rules. 


82. Alta.—Anderson v. McIntyre, 88. 


PROCESS 


87. Leonard vy. Cushing Bros. Co., 
30 Ont. L. 646, 5 OntWN 952,]10, 461 
25 OntWR 940, 19 DomLR 569 [dism 
app 4 OntWN 453, 25 OntWR 471]; 97. 
Saskatchewan, etc., Land, etc., Co. v. 
Hunter, 1 Sask. L. 27, 7 WestLR 298. 
Denton Mitchell 
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diction.** In Quebee, however, the place for pay- 
ment is the domicile of the debtor,’* and therefore, 
where a contract is made in that province for serv- 
ices in another, a failure to pay constitutes a breach 
in Quebec and not in the other,*® and there is no au- 
thority in the courts of the latter province to order 
service of a writ out of the jurisdiction.” 

Tort action. Where a tort'has been committed 
within the jurisdiction, the rules usually provide for 
service out of the jurisdiction,®! but do not extend to 
wrongful acts done outside the jurisdiction®? even 
though causing damage within the jurisdiction.®? 
It has been held, at least in some jurisdictions, that 
a fraudulent conveyance of goods creating a prefer- 
ence is a tort within the rule,®* but in others the 
contrary view is taken. 

Probate proceedings. It has been held that the 
Probate Act of Nova Scotia®® clearly gives the pro- 
bate court jurisdiction to serve its process beyond the 
bounds of the province®? even where the service is 
necessary to found jurisdiction.°§ 

Application for order. The application for an or- 
der for service out of the jurisdiction must show, at 
least prima facie,®® a good cause of action? within 
the jurisdiction of the court?, and. that the forum 
chosen is forum conveniens.? ; 

Affidavit in support of application. The applica- 
tion for the order should be supported by an affidavit 


setting out the facts justifying the order.* It is suffi- 
Proskouriakoff, 18 Man. 56, 8 WestLR 

96. See statutory provisions. 
Re Freeman, 57 N. S. 
[1924] 2 DomLR 900. 

98. Re Freeman, supra. 

99. Davis v. Wenatchee Valley 


188, 


& Duncan, 


[1924] 2 DomLR 911, [1924] 2 West 
Wkly 183. 

B. C.—Sostad v. Woldson, 36 B. C. 
14, [1925] 3 DomLR 779, [1925] 2 
WestWkly 774; Van Hemelryck v. 
William Lyall Shipbuilding Co., Ltd., 
[1921] 1 A. C. 698, 58 DomLR 48, 
[1921] 1 WestWkly 926 [dism app 28 
B. C. 196, 52 DomLR 670, [1920] 2 
WestWkly 360 (dism app 27 B.C. 
240, [1919] 2 WestWkly 551)]; Wil- 
liam Lyall Shipbuilding Co., Ltd. v. 
Van Hemelryck, 28 B. C. 196, 52 Dom 
LR 670, [1920] 2 WestWkly 360 [app 
dism [1921] 1 A. C. 698, 58 DomLR 
48, [1921] 1 WestWkly 926]. 

Man.—Staples v. Miloff, [1927] 2 
DomLR 847, [1927] 1 WestWkly 435. 

N. S.—Cochrane v. McKay, 54 N. S. 
514, 61 DomLR 338. 

Ont.—Nixon vy. Jamieson, 18 Ont. 
L. 625, 13 OntWR 911 [aff 13 OntWR 
634]; Wolseley Tool, etc. Co. v. 
Humphries, 5 OntWN 72, 25 OntWR 
65; Clegge v. Grand Trunk R. Co., 13 


OntWR 570; Bell v. Villeneuve, 16 
Ont. Pr. 413; Fisher v. Cassady, 14 
Ont yer 2577. « 

N. W. Terr.—Bishop v. Scott, 6 
Terr. L. 54; Dickson v. McInnes, 3 
WestLR 60. 

[a] If agent must discharge in 


province his liability incurred on be- 
half of his principal, the principal on 
his part must do likewise, and, in an 
action by the agent against the prin- 
cipal to be indemnified, an order may 
be entered for service of the writ out 
of the jurisdiction. Sostad v. Wold- 
son, 36 B. C. 14 [1925] 3 DomLR 779, 
[1925] 2 WestWkly 774. 

83. Russell v. Greenshields, 23 
Ont. L. 171, 2 OntWN 563, 718, 802, 18 
OntWR 264 [app dism 24 Ont. L. 113, 
2 OntWN 1201, 19 OntWR 416]. 

84. Saskatchewan, etc., Land, etc., 
Co. v. Hunter, 1 Sask. L. 27, 7 West 
LR 298. 

85. Stemwinder Gold, 
Co. v. Hurdman, (B. C.) 


etc., Min. 
14 WestLR 


318; Empire Oil Co. v. Vallerand, 17 
Ont, Pr.,27. 
86. See Contracts § 754; Pay- 


ment §§ 8, 9. 


Ltd. v. Jacobs, 23 OntWN 677 (stat- 
ing Quebec law). 

89. Denton Mitchell 
Ltd. v. Jacobs, supra. 

90. Denton Mitchell 
Ltd. v. Jacobs, supra. 

91. See provisions of rules. ( 

92. Russia v. Proskouriakoff, 18 
Man. 56, 8 WestLR 10, 461; Beck v. 
Willard Chocolate Co., 57 N. S. 246, 
[1924] 2 DomLR 1140; Paul v. Chand- 
ler & Fisher, Ltd., 54 Ont. L. 410, 
[1924] 2 DomLR 479; Anderson v. 
Nobles Explosive Co., 12 Ont. L. 644, 
8 OntWR 644 [dism app 8 OntWR 558 
(dism app 8 OntWR 439)]; Oligny 
v. Beauchemin, 16 Ont. Pr. 508. 

[a] Where cause of action alleged 
against defendants engaged in manu- 
facture of explosives in Scotland was 
that they were negligent in allowing 
a fuse, which had injured a plaintiff 
at a place within tthe province, to be 
manufactured and sold in a defective 
condition, since the manufacture and 
sale must be deemed to have taken 
place in Scotland, in the absence of 
any contrary allegation, and although 
the invasion of plaintiff’s right of 
personal security occurred in Ontario, 
the tort comprised also the wrongful 
act or omission of the alleged tort- 
feasor, and order permitting service 
abroad was set aside. Anderson v. 
Nobels Explosive Co., 12 Ont. L. 644, 
8 OntWR 644 [dism app 8 OntWR 
558 (dism app 8 OntWR 439)]. 

93. Beck v. Willard Chocolate Co., 
57 N. S. 246, [1924] 2 DomLR 1140; 
Oligny v. Beauchemin, 16 Ont. Pr. 508. 

[a] Proceedings put in train in 
Quebec under which plaintiff was ar- 
rested in Ontario and taken to Quebec, 
where after imprisonment the pris- 
oner was discharged, is a tort com- 
mitted in Quebec, and some damage 
in Ontario is but a continuation there- 
oe Oligny v. Beauchemin, 16 Ont, Pr. 

94. Clarkson v. Dupre, 16 Ont. Pr 
521 (under Consol. Rules, rule 1309. 
amending rule 271 (e)). 

95. Anchor Hl. Co. ‘v. Heney, 18 
Man. 96, 8 WestLR 735; Russia v. 


& Duncan, 


& Duncan, 


Fruit Growers Assoc., (Alta.) 9 Dom 
LR 402, 23 WestLR 826, 3 WestWkly 
ee Lloyd vy. White Star, 14 OntWR 


1. Royal Bank v. Skeans, 24 B. C. 
190; Slater v. Velie Motors Corp., (B. 
C.) [1928] 4 DomLR 487, 3 WestWkly 
170; Anchor El. Co. v. Heney, 18 Man. 
96, 8 WestLR 735; O’Connor v. Lemi- 
eux, 60 Ont. L. 365, [1927] 3 DomLR 
77; Frid Lewis Co. v. Holmes, 5 
Sask. L. 185, 31 WestLR 918, 8 West 
Wkly 1195. 

[a] Onus is on plaintiff (1) to es- 
tablish a triable issue of fact, but not 
to establish the contract conclusive- 
ly, where leave is sought to issue a 
writ for service out of the jurisdiction 
in an action based on breach of a 
contract within the jurisdiction (Sla-* 
ter: v. ‘Velie Motor Corp., ¢B. ~G:) 
[1928] 4 DomLR -487, [1928] 3 West 
Wkly 170), (2) and to show that the 
court has jurisdiction (Anchor El. Co. 
v. Heney, 18 Man. 96, 8 WestLR 735). 

2. Canadian American Trust Co. v 
McMullen, (Altay) §1929] 2 DomLR 
555 [Lapp allowed on other grounds 
24 Alta. L. 153, [1929] 3 DomLR 367, 
[1929] 2 WestWkly 295]. 

8. O’Connor v. Lemieux, 60 Ont. 
865.) blo 2sl38 Domine Gs 

4 Alta.—Hawes v. Clarke, (Alta.) 
15 WestLR 516. f 

B. C.—William Lyall Shipbuilding 
Co., Ltd. v. Van Hemelryck, 28 B.C, 
196, 52 DomLR 670, [1920] 2 West 
Wkly 360 [app dism [1921] A. C. 698, 
58 DomLR 48, [1921] 1 WestWkly 
926, and dism app 27 B. C. 240, [1919 
2 WestWkly. 551]. <; 

Man.—Gardner v. Eaton, 24 Man. 
209, 17 DomLR 637, 27 WestLR 97, 
6 WestWkly 758. 

Ont.—Davidson v. Julien Fur Dres- 
sers, etc., Co., 21 OntWN 255. 

Que.—Silese v. McDonald, 30 Que. 
Pr. 248. 

Sask.—Shore v. Hewson, 1 Sask. L. 
72, 7 WestLR 634. 

fa] Order should be based on af- 
fidavit of some one acquainted with 
the facts, swearing to the truth of 
the allegations made in the statement 
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cient 1f it makes out a prima facie case,® and it may 
be made by plaintiff,® his attorney,’ or anybody who 
can swear to the facts.§ 

The order must precede the issuance of the writ,° 
and a service made beyond the jurisdiction based on 
an order made afterward is a nullity.1° It need not 
state the place where service is to be made,!! but it 
should fix the time for defense.1? In some provinces 
the order need not provide for service of a statement 
of the claim where the writ is specially indorsed un- 
der the rules.13 

Discretion to grant leave. The right to order is- 
suance of a writ ex juris is within the sound disere- 
tion of the court,'* and it should not be exercised 
except in a clear case.?® 

Dismissal of leave. On an application to dismiss 
or set aside the leave for service ex juris, the order 
should be set aside unless plaintiff shows that the 
court has power to try the action,+® and it is not 
good practice to refuse an application to set aside 
upon plaintiff merely undertaking to prove a cause 
of action at the trial or accept a nonsuit.17 Where 
the material representations upon which leave to 
service out of the jurisdiction turn out to be un- 
founded, plaintiff will not be allowed, on an applica- 
tion to dismiss, to set up a new and distinct cause 
of action,'® although, where the facts upon which the 
original order was issued were insufficient, the mo- 
tion to set aside the order will be dismissed where 
additional facts appear which would have justified 
the issuance of the writ if they had been before the 
court. on the original application.?® 

Conditional appearance of defendant. The rules 
in some jurisdictions provide that defendant may 


of claim, and making out a prima| 743]; 


facie case. Hawes v. Clarke, (Alta.) 
15 WestLR 516. 15. 

[b] It is sufficient if affidavit] 48 Ont. L. 
show facts such as will enable the 
court to determine if the cause of 
action is one in which an order for 
service ex juris may be made. Shore 
v. Hewson, 1 Sask. L. 72, 7 WestLR Live 


16. 


634. nockburn Clothing Co., 


[ec] Where application is based on [a] 


PROCESS 


Denton Mitchell & Duncan, Ltd. 
v. Jacobs, 23 OntWN 677. 

Brenner v. American Metal Co., 
525, 57 DomLR 
dism 50 Ont. I. 25, 64 DomLR 
Volansky Clothing Co.. vy Ban- [a] 
nockburn Clothing Co., 
[1919] 3 WestWkly 913. 
Volansky Clothing Co. v. Ban-| Ill. A. 261; 


Reason for rule.—It puts de- [b] 
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be given leave to enter a conditional appearance 
where service was had upon him out of the juris- 
diction,?° and where it is provided that such an ap- 
pearance may be entered by leave, it imports a dis- 
cretionary power in the court to grant or refuse such 
leave.*+ If it appears on the application to set 
aside the service that it cannot be determined until 
all the facts are brought out at the trial whether the 
leave to serve the process out of the jurisdiction was 
granted on a proper case, the order should not be set 
aside but defendant should have leave to enter a con- 
ditional appearance, so as not to be precluded from 
questioning the jurisdiction of the court at the tri- 
al,?? but when the case appears clearly within the 
rules, there is no reason why leave to enter a condi- 
tional appearance should be granted.? 

[§ 74] 4. Time of Service?4+—a. In General. The 
time when process may be served with respect to the 
day of its issuance and return is generally regulated 
by statute,?® and in some jurisdictions the provi- 
sions of such statutes have been held to be manda- 
tory,*° but in others to be directory.2* Where proc- 
ess is served within the time limited by statute it is 
sufficient,?* although not served immediately at or. 
near the time of commencement of the action.29 A 
provision requiring issuance of summons within a 
year from the time of filing of the complaint does not 
require service within a year.*° 

Before action begun. Service before the suit is 
legally commenced is a nullity.?+ Where the statute 
expressly provides that a suit shall be commenced by 
filing a petition in the clerk’s office and causing a 
summons to be issued thereon,®? issuance and service 
of summons before the filing of a petition is invalid 


Tex.—Mitchell v. Reitz, (Civ. A.) 
269 SW’ 279 [writ of -error dism 
(Commn.,. A.) 281 SW 1044]. 

B. C.—Troup v. Kilbourne, 5 B. C. 
547. 


743 [app 
149]. 
Service of summons has been 
held void for failure to give proper 
length of notice. French v. Regan, 58 
Nichols v. Fanning, 20 
Misc. 78, 45 NYS 409. 

Where by statute writ must 
be served within certain time or be 


Ltd., (Alta.) 


Ltd., supra. 


claim of assets within jurisdiction, a 
mere statement in the affidavit that 
defendant has assets in the jurisdic- 
tion of the value of at least two hun- 
dred dollars, without showing what 
the assets are, will not authorize an 
order for service ex juris under King’s 
,Bench Act, rule 291, because the rule 
“requires that the possession of such 
assets must be shown to the satisfac- 
tion of the court or judge, and this 
implies that the court or judge should 
have some information furnished 
from which to be so satisfied. Gard- 
ner v. Eaton, 24 Man. 209, 17 DomLR 
637, 28 WestLR 97, 6 WestWkly 758. 

5. Franchot v. General Securities 
Corp use Ont..er 201. 

6. O’Neil v. O’Neil, (Sask.). 11 
DomLR 440, 24 WestLR 84, 4 West 
Wkly 478. 

7. O’Neil v. O’Neil, supra. 

8. O’Neil v. O’Neil, supra. 

9. Grant v. Kerr, 2;>OntWN 770, 18 
OntWR 398. 

10. Bloom v. New York Tailoring 
Cor, JLSyB. Co395) Leh DomlRe7 8954 25 
WestLR 427, 5 WestWkly 80. 


11. | Armstrong wv. Proctor, 1 Ont 
WN 82, 14 OntWR 765. 

12. Parker v. Holloway, (Alta.) 
9 WestWkly 286. 

13. Farrow v. Lafortune, 56 Ont. 


L. 622, [1925] 2 DomLR 739; Swallow 
v. Adams, 27 OntWN 441. 

14. Smith v. Gordon, 53 N. B. 
Ses Boy v. St. John Lumber Co., 44 
N. B. 88 [app quashed 53 Can. S. C. 
310, 29 DomLR 12]; Brenner v. Amer- 
ican Metal Co., 50 Ont. L. 25, 64 Dom 
LR 149 [aff 48 Ont. L. 525, 57 DomLR 


fendant to the trouble and expense 
of coming to the province to defend 
an action where there is a doubt as to 
the jurisdiction of the court to enter- 
tan: Ot: Volansky Clothing Co. v. 
Bannockburn Clothing Co., Ltd., (Al- 
ta.) [1919] 3 WestWkly 913. 

18. Boyd v. Dean, (Sask.) 22 Dom 
LR 676, 7 WestWkly. 1307 [rev 7 West 
Wkly 1208]. 

19. Kemerer vy. Watterson, 20 
Ake L. 451, 1 OntWN 521, 15 OntWR 

20. See provisions of rules. 

21. Standard Constr. Co. v. Wall- 
berg, 20°Ont. L. 646, 1 OntWN 527, 
15 OntWR 840. 

22. Superior Copper Co., Ltd. v. 
Perry, 44 Ont. L. 24; Nixon v. Jamie- 
son, 18 Ont. L. 625,13 OntWR 911 [aff 
13 OntWR 634]. 

23. Bain vy. University Ests., 6 
OntWN 22, 16 DomLR 863. 

24. Abatement for defective serv- 
ice see Abatement and Revival §§ 171- 
173; Pleading § 285. 

, jomputing time see Time [88 Cyc 
30 
25. See statutory provisions. 
26. Cal.—Linden Gravel Min. Co 
v. Sheplar, 538 Cal. 245. 
Ga.—Reese vy. Shepherd, 27 Ga. 226. 
Ill—French v. Regan, 58 Ill. A. 


261. 
“ we H.—Rainford v. Newport, 144 
N. Y.—Nichols v. Fanning, 20 Misc. 
73, 45 NYS 409. 
N. C.—McGuire v. Montvale Lum- 


ber Co., 190 N. C. 806, 131 SI 274, 
275 [cit Cyc]. 


no longer in force, after the expira- 
tion of such time, if writ not served, 
there are no proceedings before the 
court and there is nothing to be set 
aside or vacated, hence a motion to 
set aside the writ must be refused. 
Troup v. Kilbourne, 5 B.-C. 547. 

27. Claypoole v. Houston, 12 Kan. 
324; Sheldon v. Sheldon, (N. J. Ch.) 
134 A 904; Meisse v. MceCoy,-17 Oh. St. 
225; Braden v. Williams, 101 Okl. 11, 
222 6.9488 

[a] Thus, where a statute pro- 
vides that a citation shall be seryed 
five days before its return, and con- 
tains no negative words, such, for 
example, as it Shall be served so many 
days before its return and not later, 
nor any expression from which such 
intent can be gathered, it is direc- 
tory only. Sheldon y. Sheldon, (N. J. 
Ch.) 134 A 904. 

28. Atkinson v. Adkins, 92 Cal. A. 
424, 268 P 461. 

29. Atkinson vy. Adkins, supra. 

30. Culmer v. Caine, 22 Utah 216, 
61 P 1008. 

31. Texas State Fair, etc. vy. Lyon, 
5 "Tex. Civ. Ak 382; 924 ‘SW 328) 

[a] In Michigan service of a dec- 
laration as a substitute for process 
cannot properly be made until after 
the declaration is filed, for until that 
time the action is not commenced. 
South Bend Chilled Plow Co. v. Mana- 
han, 62 Mich. 143, 28 NW 768; Ellis 
v. Fletcher, 40 Mich. 321. 

Commencement of actions see Ac- 
tions §§ 401-414. 

32. See statutory provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 74-75] 


and of no effect,?? and where not required, if the com- 
plaint when filed, after the service, states facts suffi- 
cient, the court has jurisdiction of both the person 
and of the subject matter.*4 

On day of issuance. Process returnable within a 
given number of days from its date may be served on 
the day of its issuance.®® 

On return day. Generally, the last day upon 
which process may be executed is the return day 
thereof ;°° and service is in time if made any time on 
that day;*" but where the statute provides for’ serv- 
ice “any time before the return day,” a service made 
on that day is void in some jurisdictions?® and’ in 
others voidable.3® 

After day or term to which returnable. After the 
return day, the writ being functus officio,*® service of 
it is ineffective.t44 So, where service is returnable to 
a term of court, its service after the appearance 
term, without an order extending it, is a nullity,*? 
as is service not made within an extension of time 
ordered by the court.*? 

At or on prohibited times or days. Service should 
not be made on Sunday‘ or on a day*® or at a 
time*® expressly prohibited by statute.47 Statutes 
sometimes make special provision for service at times 
otherwise prohibited in designated cases of emergen- 
ey, as when defendant is about to remove out of the 
state.*§ 


PROCESS 
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[§ 75] b. Extension of Time. Unless prohibited 
by statute,*® the courts have discretionary power on 
good cause to extend the time for making personal 
service of process.°° The application for extension 
should show a reasonable effort to make service®! and 
should ordinarily be made before the expiration of 
the original time;°? but in some jurisdictions, un- 
der the provisions of the statutes respecting the com- 
mencement and discontinuance of actions,®? and in 
others by rule of court,®* the court will exercise a 
discretion to extend after the expiration of the time 
originally limited where the action has not suffered 
a discontinuance and the statute of limitations has 
not applied.°> The request for extension must be 
unconditional®® and cannot be made to depend upon 
the ruling of the court on objections to the original 
service.°* The court’s action on an application to 
extend time, being discretionary, is not subject to re- 
view.°® Where a statute provides time for service 
at a certain distance, and additional time for every 
additional fifty miles, but there is not an additional 
fifty miles but a lesser additional distance, a part of 
a day cannot be added to the time, and the original 
time must suffice.®® . 

Ex parte order for extension of time may be set 
aside where made without a showing of due diligence 
in effort to make service,®° or where shown to have 


.been made on a misrepresentation of the facts.%? 


‘Cent., etc., R. 


33. Commercial Nat. Bank v. Tuck- 
er, 123 Kan. 214, 254 P 1034 (con- 
struing Rev. St. 60-301). 

34. Martin v. Ewing, 92 Wash. 525, 
R59) Pe 755: - 

fa] In Qregon, under the provi- 
sions of the Act of Dec. 10, 1856 (Sess. 
L. p. 18), and the Act of June 2, 1859 
(Sess. L. p 17), aS construed, service 
of complaint and notice prior to the 
filing of the complaint was a good 
service. Keith v. Quinney, 1 Or. 364. 

35. Spragins v. West Virginia 
Con 35> Wie Via. 1395013 
SE 45. 

[a] Provision that process shall 
be returnable ninety days from its 
date, and that the time in which any 
act is to be done shall be computed 
by excluding the first day and includ- 
ing the last (Code ec 124), does not 
preclude the execution of a writ on the 
day of its issuance. Spragins v. West 
Virginia Cent., etc., R. Co., 35 W. Va. 
139, 13 SE 45. 

36. Del.—Lofland v. Jefferson, 4 
Harr. 3038. 

Ga.—Peck v. La Roche, 86 Ga. 314, 
12 SE 638. 

Hi—Dpraper. va Draper, 59) Tll.119); 
Hitchcock v. Haight, 7 Ill. 603. 

Nebr.—Aumock vy. Jamison, 1 Nebr. 
432. 

N. J.—State v. Kennedy, 18 N. J 
L. 22; Matthews v. Warne, 11 N. J. 
“be PAE 

Pa.—Moskowitz v. Scranton R. Co., 
17 Pa. Dist. 418. 

S'c!=Butler ty. ‘Corbitt, 33° S.C. i, 


Tex.—Harrington v. Harrington, 
(A.) 16 SW 538; Cobb v. Brown, 3 
Mex: AL '@iv.) ©asy §) 314: 

Vt.— Blodgett v. Brattleboro, 28 Vt. 
695. 

Va.—Crews v. Garland, 2 Munf. (16 
Va.) 491; Dunbar v. Long, 4 Hen. & 
M. (14 Va.) 212. 

Alias after return day of original 
see supra § 50. 

Last day falling on Sunday or holi- 
day see Time [38 Cyc 329 et seq]. 

37. Baxley v. Bennett, 33 Ga. 146; 
Aumock y. Jamison, 1 Nebr. 4382; 
Moskowitz v. Scranton R. Co., 17 Pa. 
Dist. 418; Heberton v. Stockton, 2 
Miles (Pa.) 164; Cashee v. Wisner, 2 
Browne (Pa.) 245; Boyd v. Serrill, 4 


PaLJ 114. 
38. Harrison v. Whiteley, (Tex. 


[50 C. J.—31] 


Commn. A.) 6 SW (2d) 89; Mitchell 
v. Reitz, (Tex. Civ. A.) 269 SW 279 
{writ of error dism (Commn. A.) 281 
SW 1044]. 

39. Claypoole v. Houston, 12 Kan. 
324; Armstrong v. Grant, 7 Kan. 285; 


Meisse v.. McCoy, 17 Oh. \St.. 225; 
oe v. Williams, 101 Okl. 11, 222 P 
48. 


40. Hatch v. Alamance R. Co., 183 
INE CAGiey U2 2 SH 529 S30 -Peitheyel! 

41. Hatch v. Alamance R. Co., 183 
N. C. 617, 112 SE 529; Blanton Bank- 
ing Co. v. Taliaferro, (Tex. Civ. A.) 
262 SW 196. See Speare v. Stone, 193 
Fed, 375, 113 CCA 301 [aff 175 Fed. 
584] (permitting amendment to show 
appropriate return day where process 
served after original return day, in 
view of Rev. St. § 938 [U. S. Comp. 
St. 901) §6951): 

42. Brown v. Tomberlin, 137 Ga. 
596, 73 SH 947; Bolton v. Keys, 38 Ga. 
A. 573, 144 SE 406. 

Extending time see infra § 75. 

43. Warren Brick Co. v. Lagarde 
Lime, etc., Co., 12 Ga. A. 58, 76 SE 
761. See infra § 75. 

[a] After extension.—Where proc- 
ess made returnable to a term of court 
is not perfected and the court orders 
it perfected to the next term, and it 
is not then perfected, if no order is 
taken for service to the succeeding 
term, service thereafter is a nullity. 
Warren Brick Co. v. Lagarde Lime, 
ete., Co. 12 Ga. A. 58, 76 SE 761, 

44. See Sunday [37 Cyc 585 et seq]. 

45. Martin v. Goldstein, 20 App. 
Div. 2038, 46 NYS 961 [rev 39 NYS 


. 254]. 


[a] Day kept holy by party.—Un- 
der Pen. Code § 271 (now Pen. L. § 
2150), providing that “whoever mali- 
ciously procures any process in a civil 
action to be served on Saturday, upon 
any person who keeps Saturday as 
holy time - or serves upon him 
any process returnable on that day, 
or maliciously procures any civil ac- 
tion to which such person is a party. 
to be adjourned to that day for trial,” 
is guilty of a misdemeanor, a plaintiff 
who procures process against such 
person to be returned on Saturday 
through inadvertence, and without in- 
tent to fix the return on a day kept 
holy by defendant, is not criminally 
liable, and hence such process is not 
void. Martin y. Goldstein, 20 App. 


mee 203, 46 NYS 961 [rev 39 NYS 

On holiday see Holidays § 7. 

46. Couture v. Belanger, 27 Que. 
Super. 77. 

fa] In Quebec service of papers in 
an action on the solicitor of a party 
after 1 o’clock on Saturday afternoon 
is bad, under Civ. Pract. art. 86, as 
amended by 4 Ed. VII c 45 § 2. Cou- 
ture v. Belanger, 27 Que. Super. 77. 

47. See statutory provisions. 

48. See statutory provisions. See 
also Attachment §8§ 326, 327. 

49. See statutory provisions. 

50. Bentley v. Reid, 133 Fed. 698, 
66 CCA 528; Faughnan y. Bashlor, 
163° Ga.5525,. 136 Si 545;. Peck va Wa 
Roche, 86 Ga. 314, 12 SE 638; Allen 
v. Mutual Loan, etc., Co., 86 Ga. 74, 
12 SEH 265; Lamar v. Cottle, 27 Ga. 
263; Hughes v. Boyle, (Alta.) [1927] 
3 DomLR 560; Goodbun v. Mitchell, 
35 Man. 569, [1926]. 2 DomilR. 540, 
[1926] 2 WestWkly 67 [dism app 3) 
Man. 328, [1925] 3 WestWkly 703]. 

51. Pape v.. Richardson, 37 Ga. A. 
692, 141 SE 506; Goodbun v. Mitchell, 
35 Man. 569, [1926] 2 DomLR 540, 
[1926] 2 WestWkly 67 [dism app 35 
Man. 328, [1925] 3 WestWkly 703]; 
Watson Mfg. Co. v. Bowser, 18 Man. 
425,10 WestLR 92. 

52. Watson Mfg. Co. 
supra. 

53. See statutory provisions. 

54. See court rules. 

55. Bank of British North America 
v. Metcalfe, 29 Man. 390. 

56. Caine v. Armenia Lodge No. 
TISOU GA UO. On bY ia 2atG a AME oe 
77 SE 184. 

57. Caine v. Armenia Lodge No. 
L930). Gis Un OF Olek, supra. 

58. Caine v. Armenia Lodge No. 
19310 (G. Us. O., Oy E, supra: »Seeralso 
Appeal and Error §§ 305, 306. 

* or Hovey v. McCrea, 4 HowPr (N. 
=) ‘ 

Fractions of days in, computing 
time see Time [388 Cyc 314]. 

60. Pape v. Richardson, 37 Ga. A. 
692, 141 SE 506; Goodbun vy. Mitchell, 
35 Man. 569, [1926] 2 DomLR 540 
[1926] 2 WestWkly 67. 

61. Hughes v. Boyle, (Alta.) [1927] 
3 DomLR 560 (applying the rule 
where extensions were obtained on 
false representations that a _ settle- 
ment was pending between the par- 
ties). 


v. Bowser, 
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By attorney or sheriff. In accordance with the 
practice in some jurisdictions the return day of the 
writ may be reasonably extended by alteration by 
the attorney or sheriff®? even after the original day 


has passed.® 


{[§ 76] 5. Manner of Service®¢—a. In General. 
To constitute a good personal service, defendant 
must, in some substantial form, be apprised of the 
fact that service is intended to be made,®® which 
may be done by reading the contents of the process 
to him®® or delivering to him a copy of the process,°®* 
depending on the statute, rule of court, or practice 
controlling the matter in the particular jurisdiction. 
Except where the statutory method of service does 
not require it,®® the original writ should be produced 
and shown to defendant at the time of service if 
demanded.®® Where, as is practically the case in all 
jurisdictions now, service of process is regulated by 


62. Walnut v. Newton, 82 N. J. L 
290, 82 A 317; McCracken y. Richard- 
son, 46 N. ape iy 50; Kloepping v. 
Stellmacher, 36 Ni J.das 1 76- 

63. Kloepping v. Stellmacher, su- 
pra. 

64. On corveraTene see Corpora- 
tions §§ 2897-2920 

Service of pleading with process 
see infra § 80 et seq. 

65. Hiller v. Burlington, ete, R. 
Co., 70 N. Y. 223; Anderson v. Abeel, 
96 App. Div. 370, 89 NYS 254. 


66. See infra § 77. 
67. See infra § 78. 
68. Maile v. Pratt, 18 Hawaii 307: 


Wallace v. Prince, 37 S. C. L. 177, 179 
(“Nothing is said about shewing the 
original, and the Act [Act 1736 (P. L. 
145) ] seems to be sufficiently complied 
with by delivering a true copy, with 
the notice thereon indorsed, which the 
Act directs. I do not perceive any 
possible prejudice which can be oc- 
casioned to the defendant by the sher- 
iff’'s not having the possession of the 
writ’). 

69. Thomas v. Pearce, 2 B. & C 
761, 9 ECL 330, 107 Reprint 566; Phil- 
lipson v. Emanuel, 56 L. T. Rep. N 
S. 858; Hawthorn vy. Harris, 23 Wkly. 
Rep. 214; Woods v. Fader, 10 Ont. 
L. 643, 6 OntWR 369. See Union Fur- 
niture Co. v. Housenick, 12 Pa, Dist. 
594 (P. L. [1901] p 614). 

[a] Under 12 & 13 Vict. c 106 was 
held to mean showing the original 
summons and leaving a true copy. 
Ex p. Tindall, 6 De G. M. & G. 741, 55 
EngCh 575, 43 Reprint 1421. 

[b] Failure to produce and show 
on demand renders the service void, 
and not merely irregular. Hawthorn 
v. Harris, 23 Wkly. Rep. 214 


70. See statutory provisions, 
71. See court rules. 
[a] In New York Civ. Pract. Rules, 


rule 20, prescribing the mode of serv- 
ice of papers generally, does not ap- 


ply to service of summons. Dealer’s 
Lumber Corp. v. Stauffer, 128 Misc. 
358, 218 NYS 464. 

72. Nickerson v. Warren . City 
Tank, etc., Co., 223 Fed. 843. 

73. U. S.—Nickerson v. Warren 


City Tank, etc., Co., supra. 
Ala.—Barton v. .Burton Mfgi Co., 
202 Ala. 180, 79 S 664. 
Ark.—Fulcher v. Lyon, 4 Ark. 449. 
Cal.—Peo. v. Bernal, 43 Cal. 385. 
Tll.— Noleman v. Weil, 72 Ill. 502; 
Maher v. Bull, 26 Ill. 348. 
Minn.—St. Paul Sav. Bank v. Au- 
thier, 52 Minn. 98, 53 NW 812, 18 LRA 
498 


Miss.—Carter v. Daizy, 42 Miss. 501. 

Mont.—Sanford v. Edwards, 19 
Mont. 56, 47 P 212, 61 AmSR 482. 

Nebr.—Newlove v. Woodward, 9 
Nebr. 502, 4 NW 237. 

N. H.—Blake v. Smith, 67 N. H. 182 
$8) A 16. 

N. Y.—Bisenhofer v. New Yorker 
Zeitung Pub., etce., Co., 91 App. Div. 
94, 86 NYS 4388. 
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[§ 


N. C.—Hatch v. Alamance R. Co., 
183 N: €. 617, 112 SH 529. 

Oh.—Robbins v. Clemmens, 41 Oh. 
St. 285. 

Okl.—Sealey v. Smith, 81 Okl. 97, 
197 P 490. 

Pa.—Union Furniture Co. v. House- 
nick, 12 Pa. Dist. 594; Boyle v. Lans- 
ford School Dist., 7 Pa. Dist. 709, 7 
Del. Co. 314. 

Tex.—McCoy v. Crawford, 9 Tex. 
353; Kimmell vy. Edwards, (Civ. A.) 
193 SW 363 [reh den (Civ. A.) 194 
SW 168]. 

[a] Personal service of copy of 
process by the sheriff is a substan- 
tial compliance with a statute requir- 
ing that “original process be served 


on the defendant and a true 
copy delivered to him. ” eCuirter Vv. 
Daizy, 42 Miss. 501. 


[b] Informing defendant of con- 
tents of original writ and leaving him 
copy thereof is not a compliance with 
a statute requiring that the original 
summons be produced to defendant 
and informing him of the contents 


thereof. Buchanan vy. Specht, 1 Phila, 
(Pa.) 252. 

74. Wilkinson v. Bayley, 71 Wis. 
131, 36 NW 836; Moyer vy. Cook, 12 
Wis. 335. 

75. See statutory provisions. 


Double service see infra § 91. 

76.2. Crary, Vai "Barber, deColomel72: 
Waddingham v. St. Louis, 14 Mo. 190; 
Hickman v. Barnes, 1 Mo. 156;. Niles 
v. Vanderzee, 14 HowPr (N. Y.) 547. 

[a] Reading or delivering.—(1) 
Where the statute requires the read- 
ing of both the process and the dec- 
laration or petition to defendant, or 
delivery of a copy of both to him, the 
reading of one and not the other 
(Hickman v. Barnes, 1 Mo. 156), (2) 
or the reading of one and delivery of 
the other (Waddingham y. St. Louis, 
14 Mo. 190) will not suffice. 

[b] Personal service or publica- 
on eeewihere, pending service by pub- 
lication, a defendant visited plaintiff 
lawyer for the purpose of inquiring 
about the amount of the claim, and 
the attorney handed him copies of the 
summons and complaint which were 
read by defendant, and which defend- 


ant stated he did not want and left 


when told they were for him, and 
where the publication was continued 
thereafter, a judgment by default in 
reliance on the personal service and 
before the order of publication expired 
will be set aside, as the service was 
irregular. Niles v. Vanderzee, 14 How 
Pr (N. Y.) 547 (attorney should have 
informed defendant that he wished to 
abandon the publication and proceed 
against him on a personal service). 

77. Bozarth v. Largent, 128 Tl. 95, 
21 NE 218. 

78. Rose v. Ford, 2 Ark. 26. See 
Westmeyer v. Gallenkamp, 154 Mo, 28, 
55 SW 231, 77 AmSR 747 (the fact 
that statutes changing the mode of 
Service may not have been published 


[§§ 15-77 


statute,*° or court rules,71 the specified method is 
exclusive’? and must be followed,‘* and such serv- 
ice must appear of record.*4 If the statutes permit 
one of two or more methods,*® the method adopted 
must be followed strictly.7® 
quires is done, the doing of additional superfluous 
acts will not vitiate the service.** 

What law governs. The, law in force'at the time 
of service, and not that in force at the time of issu- 
ance, controls.“ 

Statutory requisites may be waived by defendant‘? 
by a general appearance®® or otherwise.*+ 
77| b. Reading. Where a different method is 
not required by statute,®? service should be made 
by reading the original process to defendant.*? 
where the statute requires reading,®* the writ®® must 
be actually read to defendant personally,*® and a 


Where what the law re- 


And 


or distributed, or brought to the at- 
tention of the attorneys, at the time 
of service under the changed mode, 
will not avail to render such service 


valid). 

79. Casteel v. Hiday, 13 Ind: 536; 
Chapman vy. Allen, Morr. (Iowa) 23; 
Williamson vy. Cocke, 124 N. C. 585, 
32 SE 963. 

80. Newlove v. Woodward, 9 Nebr. 
aoe Ky NW 237. See Appearances §§ 

—66. 

81. Casteel v. Hiday, 13 Ind. 536. 

[a] Reading may be waived, and 
if waived with an understanding of 
the nature and object of the writ, the 
service is good without reading. Cas- 
teel v. Hiday, 13 Ind. 536. 

82. Delivery see infra §§ 78, 79. 

83. Law v. Grommes, 158 Tl. 492, 
Shae 1080; Ball v. Shattuck, 16 Ill. 

[a] Service held sufficient where 
the officer on request of one defend- 
ant handed the papers to a person 
present to be read to all defendants, 
which was done. Woodley v. Jordan, 
112 (Gati5i, st_SHaATs. 


84. See statutory provisions. 
85. See cases infra note 86. 
[a] Stating substance.—‘‘We can- 


not permit a _ sheriff to substitute 
his own language for that of the writ, 
or to cull from the writ such facts as 
he believes to be material for the in- 
formation of the defendant named 
therein and communicate them to him. 
The law provides for communicating 
to the defendant in the writ the lan- 
guage of the writ and the whole of 
it, trusting to his intelligence to 
comprehend its meaning, and without 
this there is no service.” Crary v. 
Barber, 1 ‘Cole? 172, 174: 

86. Crary v. Barber, supra; Metz- 
ger v. Huntington, 51 Ill. A. 377; Ad- 
kins v. Selbyville Mfg. Co., 134 Md. 
497, 107 A 181; Steedle v. Woolston, 88 
Nei JE 94,995 Aas ty 

[a] Failure to read process is not 
excused by defendant’s statement that 
he knows all about the matter, hence, 
where the officer asked defendant for 
a private interview and was told by 
defendant to “go ahead and speak his 
piece,” or “I know all about it; it is 
all right; I am not ashamed of any- 
thing; go ahead and let’s hear what 
you have to say;” and the officer re- 
plied, “Since you know I won’t bother 
reading this paper,’ and handed de- 
fendant what purported to be a copy, 
the service was not sufficient. Steedle 
v.. .Woolston,; (CN. J Sup.) 95-A" 137. 

[b] Where summons was read in 
hearing of defendant (1) although the 
officer addressed himself to his clerk, 
defendant being aware of the officer’s 
mistake, the service was held suffi- 
cient, as what is read in the presence 
of several persons is read to all, ai- 
though the officer addresses only one 
specially. Metzger v. Huntington, 51 
Ill. A. 377. (2) Reading to defend- 
ants, husband and wife, in the pres- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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copy need not be left with defendant’? unless the 
statute requires it in addition to the reading.’$ 
Reading over telephone is not a reading person- 
ally so as to constitute valid service within the pur- 
view of the statute,*® even though the officer recog- 


nizes defendant’s voice.?° 
[§ 78] ¢. Delivery of Copy of 
General. 


ence of both, without specifically ad- 
dressing remarks to either, has been 
held to constitute a good and sufficient 
service. Adkins v. Selbyville Mfg. 
Co:, 1384 Md. 497, 107 A 181. 

[e] In Iowa (1) reading process in 
the presence and hearing of defendant 
was held insufficient under Code 
(1851) § 1721, which required service 
to be made by reading the notice to 
defendant and giving him a copy if 
demanded. Hynek v. Englest, 11 Iowa 
210. (2) But it was held that the de- 
fect in the service by reading in the 
presence and hearing of defendant 
was cured or made good by demand of 
defendant for a copy which was given 
him. Anderson v. Kerr, 10 Iowa 233. 
(3) Under a later statute (Rev. St. 
§ 2816), which required that service 
be made by reading the notice to de- 
fendant and delivering to him person- 
ally a copy, it was held that reading 
the notice in the hearing and presence 
of defendant and delivering to him a 
copy thereof was a sufficient service. 
Grosvenor v. Henry, 27 Iowa 269. 

87. Virginia Carolina Chemical Co. 
v. Turner, 190 N. C. 471, 130 SE 154; 
Kleckner y. Lehigh County, 6 Whart. 
(Pa.) 66. i 

88. See infra §§ 78. 

89. Sharpless Separator Co. v. Bril- 
hart, 129 Md. 82, 98 A 484; Lowman 
v. Ballard, 168 Nie: 16, ‘34 SE 21, 
LRA1915D 427, AnnCasi917B 899. 

[a] Reason for rule.—‘It is the 
duty of an officer to whom it [process] 
is directed to serve it in person, and 
it would open the door for fraud, con- 
fusion and misunderstandings, if the 
officers of the law be permitted to so 
serve process. It may be true that 
generally a familiar voice can be rec- 
ognized over the telephone, but an 
officer in the performance of such 
duties is often called upon to serve 
process upon strangers, or those 
whose voices he is not familiar with. 
One desiring to escape service might 
have someone answer for him, and 
then contend he was not summoned, 
or he might truthfully say that he 
did not know the voice of the officer 
or did not understand what was said.” 
Sharpless Separator Co. v. Brilhart, 
129 Md: 82, 90, 98 A 484. 

90. Lowman vy. Ballard, 168 N. C. 
16, 84 SE 21, LRA1915D 427, AnnCas 
1917B 899. 


91. See statutory provisions. 

92. See court rules. 
. 93. Substituted service see infra § 
99 et seq. 

94. Alaska.—Smith v. Candle Creek 


Dredging Co., 7 Alaska 195. 

Conn,—Tucker v. Potter, 35 Conn. 
43. 

Ga.—Williams v. Buchanan, 75 Ga. 
789. 

Ill.—Noleman v. Weil, 72 Ill. 502. 

Iowa.—Irions v. Keystone Mfg. Co.. 
61 Iowa 406, 16 NW 349. 

Kan.—Jones v. Marshall, 3 Kan. A. 
529, 43 P 840. 

Ky. —Case v. Colston, 1 Mete. 145: 


La.—Herman v. Sprigg, 3 Mart. 
IN. gto 0 
Me.—Matthews v. Blossom, 15 Me. 
00. 

Mich.—Peo. v. Judge Super. Ct., 


38 Mich. 310. 

Minn.—Thompson Yards v. Stand- 
ard Home Bldg. Co., 161 Minn. 143, 
201 NW 300. 

Nebr.—Newlove yv. Woodward, 


Where the statute®? or court rules®? pro- 
vide for service by delivery of a copy of the process, 
the copy should, except as otherwise provided by 
statute,°? be delivered to, and left with, defendant 
personally,®* and it is not sufficient merely to read 
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it to him.®® 


cient. 
By mail.97 
mail.®§ 
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Mere casual delivery of the process to 
defendant by a person without authority is not suffi- 


Personal service cannot be made by 


[§ 79] (2) Requisites of Copy. The copy deliv- 


Process—(1) In 


voidable only.? 
service of copy, 


Nebr. 502, 4 NW 237. 

N. H.— Adams v. Adams, 64 N. H. 
224, 9 A 100. 

N. Y.—Mecea v. Young, 133 Misc. 
540, 2338 NYS 169; Beekman vy. Cutler, 
2 CodeRep 51. 

D.—Whitmore vy. Behm, 22 N. D. 
280, “133 NW 300. 

Oh. —Robbins vy. Clemmens, 41 Oh. 
St. 285, 

Okl.—Hines v. Bacon, 86 Okl. 165, 
207 P93 

Or.—Commercial Corp. v. Krueger, 
123) Or. 534, 262) P 937. 

Porto Rico.—Vias v. Perez, 17 Porto 
Rico 894, 
sea —McCoy v. Crawford, 9 Tex. 

Vt.—Collins v. Merriam, 31 Vt. 622. 

And see cases infra this note. 

[a] Delivery of copy to defend- 
ant’s husband (1) in her presence at 
her request is not sufficient personal 
service on defendant married woman 
under Civ. Pract. Act § 225, where 
there was no effort to deliver the sum- 
mons to her; she did not refuse to 
receive it, and no facts were shown 
justifying any service other than per- 
sonal service in the usual form. Ives 
vy. Darling, 210 App. Div. 521, 206 NYS 
493. (2) But it has been held that 
service of summons on:a wife at her 
home is personal if a copy intended 
for her is actually delivered to her 
husband for her in her presence, and 
read to her by the officer, she under- 
standing it was so intended. Krotter 
v. Norton, 84 Nebr. 137, 120 NW 923. 

[b] Laying paper on body of man 
in his last illness and too sick to un- 
derstand is not sufficient. Peo. v. 
Judge Super. Ct., 38 Mich. 310. 

[c] Merely depositing summons on 
chair in a room in which defendant 
was, without asking for defendant by 
name, or stating the nature of the 
paper and without offering to deliver 
it into defendant’s hands is not suf- 
ficient. Correll v. Granget, 12 Misc. 
209, 34 NYS 25. 

[d] Merely thrusting paper toward 
defendant, after asking his name of 


officers having him under arrest and 


handcuffed, the paper falling to the 
ground out of defendant’s sight, is 
not sufficient. Anderson v. Abeel, 96 
App. Div. 370, 89 NYS 254 (Code Civ. 
Proc. § 426). 

[e] Service of summons inclosed 
in envelope was held good where the 
person served immediately opened and 
found copies of the summons and com- 
plaint. Jackson v. Schuylkill Silk 
Mills, 92 Misc. 442, 156 NYS 219 [dist 
Bulkley v. Bulkley, 6 AbbPr (N. Y.) 
307]. 

{f] In Pennsylvania, prior to the 
Act of July 9, 1901 (P. L. p 614), pro- 
ducing to defendant the original proc- 
ess and informing him of the contents 
thereof would have been good service. 
The only method of personal service 
of a summons on an individual de- 
fendant provided for by that act is 
by handing a true and attested copy 
thereof to him personally. Union 


Furniture Co. v. Housenick, 12 Pa. 
Dist. 594. ; ‘ 

95. Ill.—Noleman v. Weil, 72 Ill. 
502. 


Ky.—Case v. Colston, 1 Metc. 145. 

Nebr.—Newlove v. Woodward, 9 
*Nebr. 502, 4 NW 2387. 

Oh.—Robbins v. Clemmens, 41 Oh. 


9] St. 285. 


ered must contain the vital things of which defend- 
ant is to be given notice.®® But service is not void be- 
cause of a variance between the original writ and the 
copy served if defendant is not misled thereby,’ but 


Where there is no requirement for 
the service of an incorrect copy is 


er supiion ge v. Crawford, 9 Tex. 
Bi 
Aen when sufficient see supra § 


96. Mecca v. Young, 133 Misc. 540, 
233 NYS 169. 

97. Mail in aid of publication sec 
infra § 222 et seq. 

Substituted service by mail see in- 
fra § 102 

98. U. S.—Levinson v. Oceanic 
Steam Nav. Co., 15 F. Cas. No. 8,292. 

Minn.—St. Paul Sav. Bank v. Au- 
Uelen, 52 Minn. 98, 53 NW 812,18 LRA 


N. Y.—Freedman vy. Poirier, 134 
Mise. 253, 236 NYS 96 [aff 227 App. 
Div. 320, 237 NYS 618]. 

N. D.—Rhode Island Hospital 
Trust Co. v. Keeney, 1 N. D. 411, 48 
NW 341. 

Okl.—Bernath v. Kolosky, 82 Okl. 
190, 200 P 147. 


Wash.—Bennett vy. Supreme Tent 


K. M. W., 40 Wash. 431, 82 P 744, 2 
LRANS 389. 
fon ee es v. Wright, 14 Wis. 


But see Dill-Ball Co. v. Bailey, 103 
S. C. 238, 87 SE 1010 (holding that, 
where a Sheriff sent process to a per- 
son to serve on defendant and he 
mailed it to defendant, who after- 
ward sent for him and admitted re- 
ceipt of the process, and sent it to an 
attorney to represent him at the trial, 
the service was sufficient). 

99. Jones’v. Marshall, 3 Kan. A. 
529, 43 P 840-841; Thompson Yards 
v. Standard Home Bldg. Co., 161 Minn. 
143, 201 NW 300; Hines v. Bacon, 86 
Ok 165; 207) (P93: 

“Tt may be that the sheriff could - 
leave out some of the things which 
the Summons must contain to be a 
legal command to him, and yet the 
copy served give the court jurisdic- 
tion over the person of the defendant, 
and the judgment be only voidable; 
but surely he cannot leave out of the 
copy the vital things of which he is 
commanded to give the defendant no- 
tice, without rendering the judgment 
void.” Jones v. Marshall, supra. 

[a] Copy placing venue in wrong 
county, reciting that the complaint is 
on file with the clerk of a court of 
such county, requires the answer to 
be filed there, and misdescribed real 
estate as being situated there, in a 
mechanic’s lien action, is fatally de- 
fective. ‘Thompson Yards v. Stand- 
ard Home Bldg. Co., 161 Minn. 143,° 
201 NW 300. 

1. Hull v. Canandaigua Electric 
Light, etc., Co., 55 App. Div. 419, 66 
NYS 865 [app dism 166 N. Y. 598 mem, 
59 NE 1124 mem]; Sivaslian v. Aku- 
lian, 166 NYS 535, 537 [quot Cyc]; 
Biles v. Basler, 24 Pa. Co. 3; Jensen 
vi Hays, 2 Tex. A. Ciy. Cas. § 566. 

[a] Entitling copy in wrong court 
does not render service void. where 
defendant is not misled. Sivaslian 
v. Akulian, 166 NYS 535, 537 [quot 
Cyc]. 

[b] Immaterial variance.—Where 
a copy of the citation served on de- 
fendant described drafts sued on as 
due five months after, when one of 
such drafts was due four months aft- 
er date, the variance was held to be 
immaterial. Jensen v. Hays, 2 Tex. 
A. Civ. Cas. § 566. 

- Sivaslian v. Akulian, 166 NYS 
535. 


484 [50 C.J.] 
not ground for setting aside the service,’ particularly 
where defendant has not been injured or put to any 
inconvenience because of the incorrectness of the 
copy.* If by mistake the original instead of a copy 
be delivered to, or left for, defendant, this will not 
affect the service. If a single defendant is sued in 
more than one capacity, he need not be served with 
more than one copy of the writ.® 

Clerical errors in the copy delivered will not af- 
fect the jurisdiction of the court, where defendant 
has not been misled.? Thus, designating the wrong 
month for the term when the mistake is an obvious 
one,® giving a wrong day of the month’ as the re- 
turn day, when the same is fixed by law,® the omis- 
sion of words of surplusage,!° giving the wrong year 
when the same is obviously an impossible date,++ the 
lack of the file number of the case,'? the want of 
the signature of the officer who issued it,1? the 
omission of the date of the summons,'* or the fail- 
ure to indorse thereon the date and place of serv- 
ice,?® are at most mere irregularities. 

Omission of plaintiff’s name. Where the copy of 
the summons does not sufficiently advise defendant 
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[§§ 79-80 


of the name of the person or persons by whom he 


‘has been sued, the servise is fatally defective,+® but 


there is authority for the proposition that the copy 
will be sufficient if the name is indorsed upon the 
back thereof.*? 

Seal need not be copied on the copy of the process 
served.1® _ 

Copy of Stamp. Although the original summons 
or process may be required by statute to be 
stamped,!® it is not necessary that the copy served 
indicate that the original bears a stamp.?° 

Authentication. The copy need not be certified 
where not required,?! but where the statute requires 
that the copy not only be true, but be attested or 
certified,?? a service otherwise sufficient is defective 
where the copy served is not attested?* or certified?* 
as required. 

[§ 80] d. Delivery of Copy of Pleading?®—(1) In 
General. The requirement of a statute”® or rule of 
court?’ that a copy of the declaration or complaint 
shall be served with the summons is usually consid- 
ered as mandatory.” Both must be delivered to con- 
stitute valid service,?® and it is not sufficient to serve 


8. Shore v. Hewson, 1 Sask. L. 
72, 7 WestLR 634. 
4. Shore v. Hewson, supra. 


5. Adams v. Adams, 64 N. H. 224. 
9 A 100; Gould v. Rose, 17 Oh. Cir. 
Cites. 9AOh. Gira Dec) Gio: 

6. Vias v. Perez, 17 Porto Rico 894; 
Owsley v. Paris Exch. Bank, 1 Tex. 
Unrep: Cas. 93: 

7. See cases infra notes 8-15. 

8. Williams v. Buchanan, 75 Ga. 
789; Ketchum v. Bouriand, (Tex. Civ. 
A.) 145 SW 276. : 

{a] Tllustration.—Where suit was 
filed after the third Monday in Feb- 
ruary for the May term, and the copy 
of the citation required defendant to 
appear on the third Monday in ‘“‘Febr 
May,” one letter following the other 
in regular typewriter space lengths, 
the letters ‘“Febr’” not ‘being in as 
heavy type or so plain as the word 
“May,” which was stamped or written 
in heavier and bolder type, it was 
held that the citation clearly notified 
defendant to appear at the May term. 
Ketchum vy. Bourland, (Tex. Civ. A.) 
145°'SW 276. 

9. Irions v. Keystone Mfg. Co., 61 
Iowa 406, 16 NW 349._ 

10. Hetman v. Sprigg, 3 Mart. N. 
S. (ia.) 190. 

11. Union Furnace Co. v. Shepherd, 
QaeEIEGNS No) 294135) WW bitmor erty: 
Behm, 22 N. D. 280, 133 NW 300, 301 
[eit Cyc]. 

12: Peters v. Crittenden, 8 Tex: 


eae 

Harris v. Taylor, 148 Ga. 663, 
98 SE 86; Collins v. Merriam, 31 Vt. 
622. But see Steedle v. Woolston, 88 
Nd. 091595 Avi3iiG the statute re- 
quires a copy to be left with the de- 
fendant, and what he received was a 
copy of an apparently unsigned, and, 
therefore, unissued, Summons. Such 
a paper had no binding force’’). 


14. Mayerson v. Cohen, 123 App. 
Div. 646, 108 NYS 59. 

[a] Where copy of summons 
served stated return day, the omis- 


sion of the date of the summons was 
but a clerical error, and not jurisdic- 
tional. Mayerson v. Cohen, 123 App. 
Div. 646, 108 NYS 59. : 
Municipal 


5. Ontix, vo. Coamo 
Judge, 26 Porto Rico 267 (as_ re- 
quired by Code Civ. Proc. [1904] § 


16. Jones v. Marshall, 3 Kan. A. 
529, 48 P 840; Hines v. Bacon, 86 OKI. 
165, 207 “P93: 

1. Williams v. Connors, 149 TYll. 
INe 

18. Ill—Sietman v. Goeckner, 127 
DEAS EON. 

Ind.—Hughes v, Osborn, 42 Ind. 


450; Kelley v. Mason, 4 Ind. 618. 

Nebr.—Herold v. Coates, 88 Nebr. 
487, 129 NW 998 (under Code Civ. 
Proez ss) 69), 

N. Y.—Watson vy. Morton, 18 AbbPr 
138, 27 HowPr 294. 

N. C.—Elramy v. Abeyounis, 189 N. 
C. 278, 280, 126 SE 743 [cit Cyc]. 

Or.—Commercial Corp. v. Krueger, 
N23 ROR MOS 4 eo aetke Deis 

Tex.—Peters v. Crittenden, 8 Tex. 


See Smith v. Candle Creek Dredging 
Co., 7 Alaska 195 (failure to copy the 
seal where the copy served contained 
a note that the seal of court was at- 
tached was not fatal to service): 
Sechrist v. York R. Co., 26 Pa. Dist. 
658 (holding that a copy bearing a 
seal is not a true copy where the seal 
does not appear on the original, under 
P. L. p 290 [Act April 28, 1903]). 

Necessity of seal on original see 
supra § 46. 

19. See supra § 47. 

20. Tucker vy. Potter, 35 Conn. 43: 
Watson v. Morton, 18 AbbPr (N. Y.) 
138 [rev 26 HowFPr 388]; Robert v. 
Descaries, (Que.) 26 RevLegNS 111 
(copy of a writ of summons need not 
be stamped where it is prepared, not 
by the prothonotary, but by plaintiff’s 
attorney). 

21. Dresser v. Wood, 15 Kan. 344. 

22. See statutory provisions. 

[a] In Hawaii, under Rev. L. § 
1721, requiring every summons issued 
under the seal of a court of record 
to be served by delivering to defend- 
ant a certified copy thereof, but not 
specifying by whom the certificate is 
to be made, it may be certified by any 
of the officers designated to whom the 
document is intrusted for service. 
Terr. v. Kapiolani, 20 Hawaii 548. 

23. Sechrist v. York R- Co., 26 Pa. 
Dist. 658; Brenner v. Meltzer, 14 Pa. 

Smith v. Blakeslee, 30 Pa. 
Co. 142. 


Matthews vy. Blossom, 15 Me. 
400; Boyle v. Lansford School Dist., 
iaRa. Dist 709,97 Dele Con 31a 

25. Service of pleadings generally 
see Pleading §§ 919-942. 

26. See statutory provisions. 

[a] In Washington, under Rem- 
ington & B. Code § 224, a copy of 
complaint must be served with the 
summons unless the complaint itself 
be filed in the clerk’s office within 
five days after service of summons; 
arid the statute not requiring it, the 
complaint need not be in existence at 
the time when process is served, pro- 
vided it be filed as required within 
five days after the service thereof, but 
the summons, 


where a copy of the’ 


complaint is not served with it, must 
notify defendant that it will be filed 
with the clerk. Martin v. Ewing, 92 
Wash. 525; 159. P Tp5. 

27. See court rules. 

28. Cal.—Sacramento Sav. Bank v. 
Spencer, 53 Cal. 737. 

Ga.—Ballard v. Bancroft, 31 Ga. 
503. 

La.—Harris v. Alexander, 1 Rob. 30; 
Slocomb v. Bowie, 138 La. 10. 

Dh pam ahae ors v. Caldwell, 3 Minn, 

7. 

Mo.—Westmeyer v. Gallenkamp, 
154 Mo. 28, 55 SW 231, 77 AmSR 747; 
Hickman v. Barnes, 1 Mo. 156. 

N. Y.—Leighty v. Tichenor, 
App. Div. 228, 159 NYS 457. 

Or.—Lane vy. Ball, 83 Or. 404, 160 P 
144, 163 P 975. 

Tex.—Crawford v. Wilcox, 68 Tex. 
109, 3 SW 695; Thomas v. Womack, 
13 Tex. 580; James v. Watson, 2 Tex. 
Unrep. Cas. 741; Kimmell v. Edwards, 
(Civ. A.) 193 SW 363 [reh den (Civ. 
A.) 194 SW 168]; Brummer v. Moran, 
460 Dexa Gives Ac. 40h eal 2 SiWamices 
Lazarus v. Barrett, 5 Tex. Civ. A. 5, 
23 SW 822; Taylor v. Pridgen, 3 Tex. 
A. Civ. Cas. § 89. , 

Wash.—McHugh - y. 
Wash. 229, 122 P 1018. 
pete aeetee v. Belair, 13 Que. Pr. 


[a] In Alabama (1) failure to 
serve the complaint, as required by 
Code § 2165, was held to be a mere 
irregularity, not preventing the ac- 
quiring of jurisdiction. Dew v. Cun- 
ningham, 28 Ala. 466, 65 :-AmD 362. 
(2) An earlier statute (Aikin Dig. § 
278), requiring the indorsement of the 
cause of action on the writ, was held 
to dispense with service of copy of 
the declaration with the writ, which 
previous to its enactment was 


173 


Conner, 68 


gue Wharton v. Franks, 9 Port. 
Tb] Where statute requires serv- 


ice on each defendant of a copy of 
complaint with the summons, but the 
sheriff delivered a copy of the com- 
plaint to only one defendant, no ju- 
risdiction of the persons of the other 
defendants was. secured. Lane v. 
Ball, 83 Or. 404, 160 P 144, 163 P 975 
(construing Lord L. § 55). 

29. Ga.—Ballard v. Bancrott, 31 
Ga. 508. 

Minn.—Tuller vy. Caldwell, 3 Minn, 


LAE 
INC Ys Sele Lene ich enormnlias 
App. Div. 228, 159 NYS 457. 
r.—Lane vy. Ball, 83 Or. 404, 160 
P 144, 163 P 975. 
Wash.—McHugh - vy. 


Conner, 68 
Wash. 229, 122 P 1018. 


ee I 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 80-84] 


the copy of the pleading without the writ®° or the 
writ without the copy of the pleading.?1 

[§ 81] (2) Requisites of Copy.*2 It has been 
held that service will not be set aside because of dif- 
ferences between the original pleading and the copy 
served, unless the substantial rights of defendant 
were affected.*? While the statute? may not re- 
quire the petition®® or the process? to be in more 
than one language, a valid service may require de- 
livery by the sheriff of a copy of the papers in two 
languages.?7 

Certification.** Unless required by the statute®® 
the copy of the pleading need not be certified ;4° 
but where required, service of an uncertified copy*t 
or of a copy merely certified to state the nature of 
the demand#? will be insufficient. Where the stat- 
ute requires a certified copy of the petition to be de- 
livered with process served without the county where 
the suit is pending,*® it is unnecessary to serve such 
a copy on a defendant. who is a resident of the coun- 
ty in which the suit is brought;#* hence a certified 
copy of the petition need not accompany a citation 
when the petition alleges that defendant is to be 
found in the county where the suit is brought and he 
is found there.*® 

After amendment of the original pleading service 
of a copy of it is not sufficient.*® 

[§ 82] (3) Time of Service.t*7 Under a statute 
permitting the filing of a complaint after service of 
summons,** a copy of the pleading need not be served 


Que.—tTrottier v. Belair, 13 Que. Pr. 42. Kimmell 
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contemporaneously with the summons,‘ but if served: 
therewith will not render the service bad,®° even 
though the copy attached is wanting in requisite ju- 
risdictional allegations.>+ 

[§ 83] e. In Case of Several Defendants.°2 
Where there are several defendants, the service, to 
operate as personal service on all of them, must be 
complete and entire as to each;°? and each defend- 
ant should be served in the manner prescribed.>* 
Where service is defective as. to one defendant, it 
is a matter personal to him and cannot be availed of 
by his codefendant;°° nor does it affect the validity 
of the service on codefendant.°* Where a statute 
requires service of summons on several defendants 
by delivering to the one first served a copy of the 
petition and writ, and to those subsequently served 
a copy of the writ,°* those subsequently served need 
not be served with a copy of the petition;®® nor, 
where there are defendants in more than one county, 
does such a statute require a copy of the petition to 
be delivered to the first defendant served in each 
county.°® Such a requirement is personal to the de- 
fendant first served,®°® and does not require service 
of copy on any of the subsequent defendants, where 
the defendant first served appears;®! and according- 
ly, one attacking the validity of a service on the 
eround that he was not served with a copy of the 
petition must show that he was the defendant first 
served. 

[§ 84] f. Where Service Refused. The general 
(Tex. | Validity of judgment against: 


Hdwards, 
served seeé 


400. Civ. A.) 193 SW 363 [reh den (Civ. A.) Joint defendant not 

: ae ees of several defendants see]194 SW 168]. ES Pade ments §$ cea are Hie 

infra Te: ; 43. See statutory provisions. artner not served see Partnership 

nie Trottier.v. Belair, 13 Que. Pr. 44, Cauble v. Key, (Tex. Civ. A.) : §§ 551, prea A a ‘ ) 
: aes ire . 256 SW 654; Brummer v. Moran, 46]. eee S97 On SS Ce COmeCe 
re rae agiiben eked: oa eda POS ir ha eRe LS. 53. aan Ambrose v Barber 13 Ga 

statute requires that defendant be| 5,45, Cauble v. Key, (Tex. Civ. A.) | 4 "789, 79'SH 1135. ; : 
atute requires that ¢ ndan 256 SW 6h4. LES : 

served with a copy of the summons Ae tn Bakers Vaan CheeeOw, bh) ey Colwell v. Culbertson, 126 Ill. 

aay eoeeeen Ure wolaintiet Lee 161 SW 443. See Gutierrez v. Gutier- ‘Iowa.—Jamison v. Weaver, 84 Iowa 

; rez, 29 Porto Rico 27 ‘(while an 1 Y 


copy of the complaint alone, and 


thereafter, immediately upon discov- 
ering that no copy of the summons 
was served, caused another attorney 
to call defendant’s attention to the 
omission and receive a copy of the 
complaint to which a copy of the 
summons was then attached and both 
then personally delivered to defend- 
ant, the service is good. McHugh v. 
Conner, 68 Wash. 229, 122 P 1018. 

31. Tuller v. Caldwell, 3 Minn. 117; 
Leighty v. Tichenor, 173 App. Div. 228, 
159 NYS 457; Lane v. Ball, 83 Or. 404, 
£60 PP 144 147%, 163-P, 975 [eit Cyc]; 
Trottier v. Belair, 13 Que. Pr. 400. 

[a] Previous service of pleading. 
—A summons which requires defend- 
ant to answer the complaint, ‘“‘a copy 
of which . . is herewith served 
on you,” and which is served without 
the complaint, is a nullity, and the 
fact that a copy of a domplaint has 
been previously served is immaterial. 
Tuller v. Caldwell, 3 Minn. 117; 
Leighty v. Tichenor, 173 App. Div. 
228, 159 NYS 457. 

32. Sufficiency of pleading 
Pleading 49 C. J. p.1. 

33. McGinn v. Rees, 33 Cal. A. 291, 
£65) RP 522 

Conclusiveness of return as to suffi- 
ciency of copy see infra § 293 et seq. 


see 


34. 2 Martin Dig. (La.) p 150. 

35. See Pleading § 96. 

36. Fleming v. Conrad, 11 Mart. 
(La.) 301. 

37. Fleming v. Conrad, supra 


(English and French). 
38. In case of several defendants 
see infra § 83. 


39. See statutory provisions. 

40. Rauch y. Zander, 138 Wash. 
610, 245 PB 17. 

‘41. Leard v. Z. D. & J. W. Agnew, 


(Tex. Civ. A.) 146 SW 682, 


amended complaint, including in the 
title the names of new parties, should 
have beeu served on them with proc- 
ess, yet, inasmuch as defendants were 
summoned personally with process 
accompanied by a copy of the original 
complaint, and in view of the fact 
that it clearly appeared from the body 
of the original complaint that the ac- 
tion was against such defendants as 
natural children and heirs, for which 
reason they could not have been de- 
ceived or prejudiced in their rights, 
service of process accompanied by a 
copy of the original complaint was 
sufficient). 


47. Of process generally see supra 
§§ 74, 75. 
48. See statutory provisions; and 


Pleading §§ 196, 930. 

49. Ringstad v. Hanson, 150 Iowa 
324, 130 NW 145 (construing Code § 
3519 as not requiring service of copy 
of petition with process); Payne v. 
MeCarthy, ii Hun . .CN DU Syane 
Thomps. & C. 755; Martin v. Ewing, 
92 Wash. 525, 159 P 755. 

50. Goodman v. Ft. Collins, 164 
Fed. 970, 91 CCA 93; Curry v. Phoe- 
nixville, etc., R. Co., 26 Pa. Dist. 802. 

51. Goodman v. Ft. Collins, 164 
Fed. 970, 91 CCA 98. 

52. Cross references: 

Judgment without personal notice as 
basis for execution see Executions 

§ 27. 

Process: 

Against joint debtors see Judg- 
ments §§ 69-72. 

In action by or against firm or part- 
ners generally see Partnership 
§§ 457-568. 

In suit against one or more on be- 
half of all interested see Equity 
§§ 284-296; Parties § 132. 


N. H.—Bugbee vy. Thompson, 41 N. 
TM Sis« 

S. C.—Roberts v. Pawley, 50 S. C. 
491, 27 SE 918. 

i ee v. Brown, 16 Tex. 

[a] Husband and wife.—(1) Under 
Paschal Dig. art 1430, requiring that 
every defendant must be served per- 
sonally with a copy of the petition 
and of the citation, where a husband 
and wife are defendants, each must 
be served personally with a copy of 
the petition and of the citation. Cov- 
ington v. Burleson, 28 Tex. 368. (2)- 
Where an officer having a summons 
for a husband and wife drove up to 
the front of their residence and told 
the husband that he had a paper to 
serve on him and his wife and handed 
the same to him, there was not a 
sufficient service on the wife, where 
she testified that she did not hear the 
conversation, although she was ten 
feet from the husband, it further ap- 
pearing that but one copy of the writ 
was handed to the husband. Ambrose 
v. Barber, 13 Ga. A. 78879 SE 1135. 

54. Ambrose v. Barber, supra; 
Covington v. Burleson, 28 Tex. 368. 

55. Muzroll v. Hetu, 82 Vt. 139, 72 
A 323. 

56. Muzroll v. Hetu, 
also supra § 69. 

57. See statutory provisions. 

58. -McPherrin v. Lumbermen’s 
prpoly. Co., 211 Mo. A. 385, 242 Sw 
36. 

59. Collier v. Catherine Lead Co., 
208 Mo. 246, 106 SW 971. 

60. McPherrin v. Lumbermen’s 
Supply Co., 211 Mo. A. 385, 242 SW 
136. 

Gl... /MicPherrin” wwe 
Supply Co., supra. 

62. Collier v. Catherine ead Ca., 


supra. See 


Lumbermen’s 
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rule is that, where a defendant upon whom service of 
process by copy is sought to be made refuses to re- 
ceive the copy offered, the person or officer making 
the service should inform him of the nature of the 
paper and of his purpose to make service thereof, and 
deposit it in some appropriate place in his presence 
or where it will be most likely to come into his pos- 
If service is sought to be made by read- 
ing and defendant refuses to hear it read, the offer 
to read it is sufficient to constitute a good service.** 
Tivery case, however, must depend in a great measure 


session.®? 


on its own circumstances.®® 
[§ 85] g. Use of Force.°® 


208 Mo. ee 106 SW 971. 
63. N. Y.—Heller vy. Levinson, 166 


App. Div. 673, 152 NYS 35; Davison 
v. Baker, 24 HowPr 39. ; 
‘  Wis.—Borden v. Borden, 63 Wis. 


374, 23 NW 573. 

Eng. —Christmas v. Hicke, 2 Saund. 
& C. 292. 

Man.—Ritz v. Schmidt, 12 Man. 138. 


Ont.—Martin v. McCharles, 25 U. 
COB. 279. ’ 
But see Norton v. Meader, 18 F. 


Cas. No. 10,351, 4 Sawy. 603 [aff 11 
Wall. 442, 20 L. ed. 184] (holding that 
the objection that the officer did not 
explain the character of the paper 
eannot come from defendant, who 
should have received it and examined 
it, or if unable to read, sought an ex- 
planation of its purport from those 
who could). 

[a] Placing on shoulder (1) of 
defendant is sufficient, where the of- 
ficer states the nature of the paper, 
when and where it is returnable, and 
the amount claimed. Barker v. Scher- 
merhorn, 113 NYS 678. (2) Where a 
person, to avoid service of summons 
and other papers on him, actually 
sheltered himbelt in his wife’s petti- 
coats, and refused to receive the 
papers in his hands, and they were 
jJaid upon his shoulder from which he 
shook them off, it was held sufficient 


service. Martin v. Raffin, 21 NYS 
1043 
[b] Putting paper in his outside 


pocket was sufficient where defend- 
ant, on being apprised by the officer 
that he had a paper for him, replied 
that he did not want it and started 
to walk away, and where in response 
to the statement of the officer, lt is 
all right?’ replied, “It’s all right.” 
Heller v. Levinson, 166 App. Div. 673, 
H52 NYS 35. 

64. *Story v. Ware, 35 Miss. 399, 72 


AmD 125; Slaght v. Robbins, 13 N. 
wwJ. Li. 340. 
65. Heath v. White, 2 D. & L. 40. 


{a] Service held insufficient.—(1) 
Where, after applying at defendant’s 
avenue gate for admission and being 
refused, the process server met de- 
fendant riding on the road, when he 
told him his business, showed him the 
‘original process, and offered him a 
vweopy which defendant refused to take 
rand galloped away. Fry v. Crosbie, 1 
Hog. 289. (2) Where defendant was 
followed upstairs by a party who was 
endeavoring to serve him, and having 
run into a room and closed the door 
after him, the copy of the writ was 
put into the room through a crevice 
in the wall, and he was told what it 
was. Christmas v. Eicke, 2 Saund. 
& C. 292. (3) Where a person going 
to defendant’s house for the third 
time tc serve process saw a female 
servant who said her master was not 
at home, but let down a basket over 
' the garden wall into which the writ 
was put, the servant then taking back 
the basket; and where shortly after- 
ward the voice of defendant was 
heard in the yard, saying to the serv- 
ant, “Take it back, I won’t have it.” 


While the officer has 
no right to use force in serving civil process,®? and 
has no authority to make a forcible entry into a 


PROCESS 


ess. i 


[§§ 84-86 


dwelling house for the purpose of serving process,®® 
he may enter for that purpose through an open 
door®® or window Hyhe 
ably upon a premises and is lawfully there, he may 
use such force as is necessary to overcome any re- 
sistance he may meet with in the service of the proc- 
Foreing defendant to enter the state for the 
purpose of serving process on him renders service un- 
der such circumstances void.*? 
[§ 86] 6. Acceptance 

Service’*—a. In *General. 


and where he has entered peace- 


or Acknowledgment of 
An acknowledgment or 


acceptance of service within the jurisdiction is the 


Goggs v. Huntingtower, 12 M. & W. 
503, 152 Reprint 1297. (4) Where 
a person seeking to serve a writ was 
standing in defendant’s yard, close to 
the street door of his house, and saw 
him at a window within the dwelling 
house, and informed him in a loud 
voice that he had a writ against him, 
and held the copy out and threw it on 
the ground in his presence, and left 
it there. ‘Heath v. White, 2 D. & L. 
40. (5) Where the sheriff found de- 
fendant in front of his house, and de- 
fendant ran away, the sheriff calling 
out to him, when very near him, that 
he had two declarations to serve, 
naming plaintiffs, and then left the 
declarations in the house, the declara- 
tions should have been delivered or 
offered to defendant within his reach 
or laid down within his reach. Van 
Sahat v. Petrie, 2 HowPr (N. Y.) 


66. By means of fraud, etc. see 
infra § 92 
67. State v. Claudius, 1 Mo. A. 551; 


Davison v. Baker, 24 HowPr (N. Y.) 
39; O'Reilly v. Superior CEs" 26" Ro 1s 
37,124 A 726; Hillman v. Bdwards, 28 
Tex. Civ. A. 308, 66 SW 788. See aiso 
Attachment § 420; Executions § 217. 

[a] Where a process server gained 
access forcibly to the room where de- 
fendant was, after having obtained 
an entrance into the house under pre- 
text that he wanted to see a servant 
named, the service was illegal, and 
will be set aside. Olson v. McConihe, 
54 Misc. 48, 105 NYS 386. 

68. O’Reilly v. Superior Ct., 46 R. 
I. 37, 124 A 726; Hillman v. Edwards, 
28 Tex. Civ. A. 308, 66 SW 788. 


69. Palmer v. King, 41 App. (D. C.) 
ery LRA1916D 278, AnnCas1915C 

70. Palmer v. King, supra. 

71. Prettyman v. Dean, 2 Del. 494; 


Hager v. Danforth, 20 Barb. 
16 [rev 8 HowPr 448]. 

[a] Tllustration.—Where a sheriff 
having process to serve upon a person 
goes to his house and finds the door 
open, and he enters peaceably, the per- 
son on whom he is to make the service 
being in the house, he is not bound to 
leave the house when ordered to do 
so, and may use sufficient force to 
overcome anyone resisting him in the 
service of such process. Hager v. 
Danforth, 20 Barb. (N. Y.) 16 [rev 
8 HowPr 448]. 


(ON eaveD 


72. Ziporkes v. Chmelniker, 15 
NYSt 215. 
73. In action against corporation 


see Corporations § 2913. 

In divorce proceedings see Divorce 
§§ 259-261. 

74 U. S.—Franklin v. Conrad- 
Stanford Co., 137 Fed. 737, 70 CCA 171. 

Ala. —Farbee v. Ware, 9 Port. 291; 
Welch v. Walker, 4 Port. 120. 

Ark.—Lewis v. State Bank, 4 Ark. 
443, : 

Fla.—Ochus v. Sheldon, 12 Fla. 138. 

Ga.—Hamilton v. Speck, 166 Ga. 
667, 144 SE 204; Washington v. 
Barnes, 41 Ga. 307. 


full equivalent of actual personal service,’* renders 
such service unnecessary,** and in some jurisdictions 
is expressly provided for by statute.*® 


An acknowl- 


Iowa.—Black v. Chase, 145 Iowa 
715, 122 NW 916; Johnson v. Monell, 
13 Iowa 300. 

La.—Tinney v. Vittur, 134 La. 549, 
64 S 407. 

Nebr.—Cheney vy. Harding, 21 Nebr. . 
65, 32 NW _255. 

N. J.—Woolsey v. Abbett, 65 N. J. 
L. 253, 48 A 949. 


N. Y.—Maples v. Mackey, 15 Hun 
533. 

S. C.—Donlevy v. Cooper, 11 S. C. 
L. 548. 

Tex.—Herrington v. Williams, 31 
Tex. 448 

Utah.—Culmer v. Caine, 22 Utah 
216, 61 P 1008. 

Wash.—McClellan vy. Gaston, 18 


Wash, 472, 51 P 1062. 

{a] Sheriff may accept service in 
a proceeding to enjoin sale of exempt 
property seized by him, there being 
nothing in the code prohibiting such 
acceptance. Tinney v. Vittur, 134 La. 
549, 64 S 407. 

[b] Where defendants agreed to 
become parties to suit filed against a 
deceased, whose heirs they were, in 
order to avoid the trouble and ex- 
pense of administration, they, in ef- 
fect, became parties to the suit, and, 
having failed to appear, the court 
should have recognized them as de- 
fendants and judgment by default 
should have been rendered against 
them on the cause of action. Barton 
v. Nix, 20 Tex. 39. 

{c] Where defendant is sued in 
representative capacity, and is the 
only one upon whom process could be 
served, his acknowledgment of service 
will be held in his representative 
capacity. Hamilton v. Speck, 166. Ga. 
667, 144 SE 204. 

[ad] Where party assents in writ- 
ing to suit, disclaims all rights ad- 
verse to the other parties, and avows 
his readiness to abide by the court’s 
decree, it dispenses with the necessity 
for technical service of process to 
make him a party, although that in- 
strument in writing was executed and 
delivered to plaintiff before the insti- 
tution of suit. Herrington v. Wil- 
liams, 31 Tex. 448. 

[e] In New York, under Code Civ. 
Proc. §§ 2951, 2952, requiring a de- 
fendant in a justice’s court, who 
shows that title to real estate will 
come in question, to deliver to the 
justice an undertaking conditioned on 
his giving a written admission of 
service within twenty days after de- 
posit with the justice of a summons 
and complaint in a new cause of ac- 
tion, the admission is tantamount to 
personal service as of the, day when 
the admission was given, and if the 
admission is made within twenty days 
after the deposit of the summons and 
complaint it is timely. Hallock v. 
Dillon, 75 Misc. 292, 182 NYS 796. 

Waiver of process or notice of ap- 
pee see Appeal and Error §§ 1342— 


75. 
76. 


See cases supra note 74, 
See statutory provisions. 
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§§ 86-89] 


edgment of “due pepeite? includes an acknowledg- 
ment both of a proper manner and a proper time of 
service.*7 An acknowledgment of service does not 
constitute an appearance, 78 nor waive any right of 
‘ defense;‘® nor does it waive the issuance of proc- 
ess,°° or the right to object that it was not served 
the requisite time before the appearance term.*! 


Outside jurisdiction of court. The authorities are 


not in accord as to the effect of mere acceptance of 
service of a writ beyond the jurisdiction of the 
court,®? but the weight of authority appears to sup- 
port the view that such acceptance is not equivalent 
to an appearance®® and has no effect other than that 
of personal service without the jurisdiction,’* al- 
though it has been held, in some eases, equivalent to 
personal service within the state.°> But an acknowl- 
edgment of such service may be so worded as to con- 
stitute a waiver and be legally sufficient to confer ju- 
risdiction,®® and in accordance with the general rule 
that application for an extension of time to plead is 
a recognition of the jurisdiction of the court over 
the person,®? it has been held that an acceptance of 
service out of the state which includes an extension 
of time to answer the complaint will give personal 
jurisdiction.§§ 


77. Woolsey v. Abbett, 65 N. J. | jurisdiction. 
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Allured v. Voller, 
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[§ 87] b. By Agent or Attorney in Fact.82 The 
authority of an agent or attorney in fact to make 
such an acknowledgment must be specially conferred 
and must be shown.®® An unauthorized acceptance 
of service may be ratified by a defendant in whose 
behalf it is made.®? 

[§ 88] c. Form and Requisites. The acknowledg- 
ment should be in writing and signed,®? and may be 
made upon a separate piece of paper,®? but not mec- 
essarily on the day on which service is acknowl- 


jedged.°4 


Statement of time and place. It has been held un- 
necessary, where not required by statute,®® for the 
acknowledgment to show the time®® or place®’ of 
service, and in any event such failure to do so would 


-not be fatal on collateral attack;°* and, although re- 


quired by code, such omissions in an acknowledg- 
ment of service have been held to be mere irregulari- 
ties®® which could be supplied! or waived by appear- 
ance.” 

[§ 89] d. Time. Unless otherwise provided by 
statute,? the effect of which may be to nullify an 
acknowledgment previously made,* acknowledgment 
or acceptance of service may be made before the fil- 
ing of the declaration, complaint, or petition.®>, An 


L. 253, 48 A 949; Maples v. Mackey, 
gel eutneN wea) Loose eMCClelian ) Vv. 
Gaston, 18 Wash. 472, 51 P 1062. 

[a] Objection that service was 
made on legal holiday is waived by 
such an acknowledgment. McClellan 
v. Gaston, 18 Wash. 472, 51 P 1062. 


Ss a Donlevy v. Cooper, 11 S. C. L. 
8. 

79. Ochus v. Sheldon, 12 Fla. 138. 

80. Seisel v. Wells, 99 Ga. 159, 25 
SE 266. 

81. Bell v. Verdel, 140 Ga. 768, 79 
SE 849. 

[a] Acknowledgment of service en- 


tered after appearance term is not 
an acknowledgment that the petition 
and process had been legally served 
on defendant the requisite time be- 
fore the appearance term. Bell v. 
Verdel, 140 Ga. 768, 79 SE 849. 

82. See Allured v. Voller, 107 Mich. 
476, 65 NW 285 (so stating). 

Of process in lieu of publication see 
infra § 218. 

83. Harris v. Weed, 89 Conn. 214, 
93 A232, 236 [eltiCyel: 

g4. Allured v. Voller, 107 Mich. 
476, 65 NW 285; Litchfield v. Bur- 
well,.5 HowPr €N. Y.) 341, .Code 
RepNS 42; White v. White, 66 W. 
Va. 79, 66 SE 2, 1385 AmSR 10138, 24 
LRANS 1279. See also supra §§ 68-— 
70; and infra § 218. 

85. Johnson v. Monell, 13 Iowa 
800; Cheney v. Harding, 21 Nebr. 65, 
31 NW 255. See also supra § 70. 

86. Smith v. Moore Mill, etc., Co., 
(Cal. A.) 281 P 1049; Fuller v. Curry, 
162 Ga. 293, 133 SE 244; McConnell 
v. McConnell, 135 Ga. 828; 70 SE 647; 
Allured ‘v. Voller, 107 Mich. 476, 65 


NW 285; Keeler v. Keeler, 24 Wis. 
522. 
[a] Acceptance out of state, word- 


ed, “Service of the within and fore- 
going summons is hereby accepted 
this 8rd day of October, 1922,” has 
been held to imply an approval of the 
form and sufficiency of service and an 
intention to submit to the jurisdiction 
of the court and thus to confer juris- 
diction over the person so that judg- 
ment in such suit was not void, al- 
though the order for publication of 
service was not obtained as required 
to authorize personal service out of 
the state. Smith v. Moore Mill, etc., 
Co., (Cal. A.) 281 P 1049. 

{b] Consent incorporated in ac- 
knowledgment of service that defend- 
ant will allow plaintiff ‘“‘to proceed 
with the case the same as though 
service had been made as commanded 
in said summons” gives the court full 


107 
Mich. 476, 65 NW 285. 

pe] Recognition of jurisdiction.— 
An entry on the petition: ‘‘Service of 
the foregoing petition is acknowl- 
edged. Jurisdiction of the superior 
court of Fulton county is recognized,” 
signed by defendant, was a waiver 
by defendant of the issuance of an- 
other proc ess, and an admission that 
he resided in Fulton County, where 
the petition was filed, which was 
necessary to the jurisdiction of the 
court, his acceptance being suscepti- 
ble of the meaning that he was a 
resident of Fulton County at the 
time suit was filed against him. 
McConnell v. McConnell, 135 Ga. 828, 
70 SE 647. 

[d] Ignorance of statute of venue 
presents no ground for awarding a 
decree where defendant’s acknowl- 
edgment of service amounted to an 
acknowledgment of jurisdiction. Ful- 
ler v. Curry, 162 Ga. 293, 133 SE 244, 

87. See Appearances § 31. 

88. Myers v. Myers, 62 Utah 90, 
218 P 123, 30 ALR 74. 

[a] Illustration. — Where defend- 
ant included in the acceptance of serv- 
ice the statement ‘and takes thirty 
days from this date to answer or 
otherwise plead to the complaint filed 
herein,” it. was held to bring his per- 
son within the jurisdiction of the 
court. Myers v. Myers, 62 Utah 90, 
92, 218 P 123, 30 ALR 74. 

89. By attorney at law see Attor- 
ney and Client § 148; Corporations § 
2913. 

90. Ga.—Kuhnen vy. Burt, 108 Ga. 
471, 34 SE 125. 


Iowa.—Cummings v. Landes, 140 
Iowa 80, 117 NW 22. 
Mont.—Lamb v. Gaston, etc., Gold, 


ete., Min. Co., 1 Mont. 64. 

Se D.—Lower v. Wilson, 9 S. D. 252, 
68 NW 545, 62 AmSR 865. 

Va. —Finney v. Clark, 86 Va. 354, 
10 SE 569. 

91. Rogers v. Bowen, 19 Ga. 596. 

[a] Confession of judgment by de- 
fendant after acceptance of service in 
his behalf by one assuming to act as 
his attorney in fact is a ratification of 
such acceptance of service. Rogers 
v. Bowen, 19 Ga. 596. 


92. Ala.—Norwood v. Riddle, 1 Ala. 
195. . 
Ark. p. Gibson, 10 Ark. 572. 


Cal.—Montgomery v. Tutt, 11 Cal. 
307. 

Ga.—James v. Edward Thompson 
Co., 17 Ga. A. 578, 87 SE 842. 

Ill.—Vanmeter vy. Durham, 31 I]. 
237. 


Ind. a te v. Corey, 1 Ind. T. 
567, 45 SW 119. 

Iowa. Black v. Chase, 145 Iowa 
715, 122 NW 916. 

Ky.—Lyne v. State Bank, 5 J. J. 


Marsh. 545. 
Delbridge, 35 


Mich.—Johnson  v. 
Mich. 436. 
Minn.—Masterson v. Le Claire, 4 
Minn. 163. 
Tok ak ae v. Wadlington, 4 Miss. 


pane Y.—White v. Bogart, 73 N. Y- 

N. C.—Godwin v. Monds, 106 N. C. 
448, 10 SE 1044. 

Or.—Moffitt v. McGrath, 25 Or. 478, 
SOE Co. 

Re are ear v. Boyden, 25 R. L 
pen be BD OAs oie, 
tice, io S.. Di 253,72 Nw 891. 

Tex.—Metz v. Bremond, 13 Tex. 394. 

Utah.—Culmer y. Caine, 22 Utah 
216, 61 P 1008. 

93. James v. Edward Thompson: 
Cogtll, Ga. A.! 5785) 87. SH 9842. 

94. Hawkins v. Boyden, 25 R. IL. 
181, 55 A 324. 

95. See statutory provisions. 

96. White v. Bogart, 73 N. Y. 256; 
Deere te v. Cox; 83 N. C. 44,35 AmR 

Time see infra § 89. 

97. Alderson v. Bell, 9 Cal. 315; 
White v. Bogart, 73 N. Y. 256; Nichol- 
son v. Cox, 83 N. C. 44, 35 AmR 556; 
Stoddard Mfg. OG. PEN ‘Mattice, 10 s 
Di) 253, 12" NW. 892) Seer Cranetve 
Brannan, 8 Cal. 192 (as summons was 
served to sheriff of a certain county, 
service and acceptance should be as- 
sumed to be within his jurisdiction). 

93.2 Alderson Vi.) Sell om @ alamo 
Besa Miter Cot v. Mattice, 100s. 


D. 253, 72 NW 891. 
99. White v. Bogart, 73 N. Y. 256; 
eee Vay) Mackey.) 1:5) sine (New ays) 
33: 


1. White v. Bogart, 73 N. Y. 256. 

2. White v. Bogart, supra. 

3. See statutory provisions. 

4 McAnelly v. Ward, 72 Tex. 342, 
12 SW 206. 

[a] In Texas, in view of Sayles 
Civ. St. Annot. (1897) art 1349, pro- 
viding that a waiver of service can- 
not be made until after suit is 
brought, it will be presumed that a 
waiver of service was executed after 
suit was instituted. Philadelphia Un- 
derwriters’ Agency v. Neurenberg, 
(Civ. A.) 144 SW 357. 

5. James v. Edward Thompson Co., 
17 Ga. A. 578, 87 SE 842, 


488 [50 C.J.] 


acknowledgment made after the appearance term is 
a nullity,® as is an acknowledgment after judgment." 

[§ 90] e. Proof of Acknowledgment or Accept- 
ance of Service. An acknowledgment of service in- 
dorsed on the writ and subscribed by defendant is 
usually held to show service,® but it must usually be 
supported by proof of the genuineness of the signa- 
ture of defendant.® Such proof, in some jurisdie- 
tions, may be made by the officer who makes service 
so stating in his return.1° Where not required by the 
statute to be proved,'! in at least some jurisdictions 
the signature will be presumed genuine in the ab- 
sence of proof to the contrary.1? Proof of the fact 
of acceptance of service made to the court is as sat- 
isfactory as a return by the sheriff of the fact on the 
writ,!? and the court’s finding ordinarily is conelu- 
sive,'+ although, on a motion to set aside a default, 
defendant was permitted to show that the court un- 
advisedly “found the fact.”?® 

[§ 91] 7. Double Service. A second service of 
process does not waive the first service,1® and where 
the first one is valid, and accomplishes all the pur- 
poses for which it issued, it is not affected by a sec- 
ond Service. 1S aN second service will not effect a 
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[§§ 89-92 


shortening of time allowed a defendant to do an act 
under the law applying to the,first serviee.t% But the 
rule that a valid first service is unaffected by a sec- 
ond one!® is not appleable where the effect of the 
first service was to entitle plaintiff only to a judg- - 
ment in rem;?° and in such ease plaintiff may there- 
after make personal service on defendant so as to ob- 
tain a personal judgment against him.?+ 

[§ 92] 8. Service Procured by Fraud or Pretense 
of Settlement. Personal service obtained by in- 
veigling or enticing the person to be served into the 
territorial jurisdiction of the court, by means of 
fraud and deceit,?? actual or legal,?* or by trick or 
device,** or by the use of force,?* is void and will be 
set aside. So service will be set aside where defend- 
ant is procured to come into the jurisdiction by pre-. 
tense of settlement and process is served on him,?® 
whether the matter of a settlement was first broached 
by plaintiff or defendant ;*7 but it has been held that, 
if there is a bona fide purpose to discuss the matters | 
in controversy in an attempt to reach a settlement, a 
service will not be set aside.?® The fact that defend- 
ant is constantly passing back and forth into the ju- 
risdiction will not excuse service at a time when his 


6. * Bell v. Verdel, 140 Ga. 768, 79 13. Boughton v. Spear, 4 Ala. 257;] tomatic Electric comes etc., Plant, 
SE 849; Bolton v. Keys, 38 Ga. A.| Banks v. Banks, 31 [J]. 162; Phillips|185 N. C. 534, 118 SE 
573, 144 SE 406. Ve Corey, 20 Inds De 67.045 Swe ko, Oh. 25 Oh. A. 

7. State v. Cohen, 13 S. C. 198. [a] Defendant’s admission in | 368, 158 NE 550. 

8. Vanmeter v. Durham, 31 Ill. 237; | court that he signed it dispenses with Pa. —Trattner v. Bora: 10 Pa. 
Maher v. Bull, 26 Ill. 348; Cox v.|the statutory requirement that it be| Dist. 566; Harbison-Walker Refrac- 
Wadlington, 4 Miss. 57; Metz v.|attested. Phillips v. Corey, 1 Ind.| tories Co. v. Fredericks, 28 Pa. Co. 
Bremond, 13 Tex. 394; Culmer v.|T. 567, 45 SW 119. 149. 

Caine, 22 Utah 216, 61 P 1008. 14. Banks v. Banks, 31 Ill. 162. R. I.—Ex p. Taylor, 29 BR. fT. 129; 

[a] Return by sheriff that defend- 15. Banks v. Banks, supra. COMA D oS: 
ant accepted service, without an in- 16. Townsend v. Parker, 21 Cal. A. Eng.—Watkins v. North American 
dorsement of such acceptance on the} 317, 131 P_766; Dresser v. Wood, 15| Land, ete., Co., 20 T. L. R. 534. 


writ signed by defendant, has been 
heJd to be insufficient. Vanmeter v. 


Durham, 31 Ill. 237; Maher v. Bull, 
26 Ill. 348. 
{[b] Acknowledgment of service 


entered by clerk on the back of a cita- 
tion by direction of defendant has 
been held void. Cox y, Wadlington, 
4 Miss. 57. 
9. Ala.—Norwood vy. Riddle, 1 Ala. 
195; Welch v. Walker, 4 Port. 120. 
Ark.— Ex p. Gibson, 10 Ark. 572. 
Cal. ri araon vi Bell, 9 Cal. 315. 
ase —Lyne v. Commonwealth Bank, 


5 Ji. Marsh. 545; Kendrick v. Kend- 
ee TA Ais Marsh. 24 Jackson: uvi 
Speed, «3 Jd: Marsh..56;) Souths v. 


Carr, 7 T. B. Mon. 419; Gatewood v. 
Rucker, 1 T. B. Mon. 21 


Mich.—Johnson _ v. Delbridge, 35 


Mich. 436. 

Minn.—Masterson v. Le Claire, 4 
Minn. 1638. 

Miss.—Bacon v. Bevan, 44 Miss. 
293; Davis v. Jordan, 6 Miss. 295; 


Harvie v. Bostic, 2 Miss. 106. 

N. Y.—Litchfield v. Burwell, 5 
HowPr 341, CodeRepNS 42. 

Or.—Mofiitt v. McGrath, 25 Or. 478, 
480, 36 P 578. 

“Tt is well settled that Courts will 
take judicial notice of the signatures 
of their officers, as such; but there is 
no rule which extends such notice to 
the signatures of parties to a cause. 
When, therefore, the proof of service 
of process consists of the written ad- 
missions of defendants, such admis- 
sion to be available in the action, 
should be accompanied with some evi- 
dence of the genuineness of the signa- 
tures of the parties. In the absence 
of such evidence, the Court can not 
notice them.’’ Alderson y. Bell, 9 
Cal. 315, 321 [quot Moffitt v. McGrath, 
supra]. 

10. Norwood v. Riddle, 9 Port. 
(Ala.) 425; Rowan v. Wallace, 7 Port. 
(Ala.) 171. 

11. See statutory provisions. 

12. Black v. Chase, 145 Iowa 715, 
122 NW 916. 


eee ss 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Kan. 344; Russell y. Millett, 20 Wash. 
212; 56 P44, 

17. Andrews v. Jacoby, 39 Cal. A. 
382, 173 969. 

1S.., Townsend v.- Parker, -21-Cal. 
A. 317, 131 P 766; Mayenbaum y,. Mur- 
phy, 5 Nev. 383. 

{a] Thus a second service within 
the county will not effect a shortening 
of time allowed a defendant because 
the first service was without the coun- 
ae Mayenbaum v. Murphy, 5 Nev. 
383. 
ie See supra text anud note 16, 


20. Andrews v. Jacoby, 39 Cal. A. 
3825) Lvs i) 969; 

21. Andrews v. Jacoby, supra. 

22. U. S.—Blandin v. Ostrander, 
239 Fed. 700, 152 CCA 534; Cavanaugh 
v. Manhattan Transit Co., 133 Fed. 
818; Union Sugar Refinery v. Mathies- 
son, 24 F. Cas. No. 14,397, 2 Cliff. 146. 


Conn.—Siro vy. Americah Express 
Gor 299. Conn: 95, (bet Ay 280." 2825037 
ALR 1250 [cit Cye]. 


D. C.—Fischer v. Munsey Trust Co., 
44 App. 212. 

ee .—Duringer v. Moschino, 93 Ind. 
495, 

Iowa.—Crandall v. Trowbridge, 170 
Iowa 155, 150 NW 669, AnnCas1916C 
608; Toof v. Foley, 87 Iowa 8, 54 NW 


59. 

Kan.—Iams v. Tedlock, 110 Kan. 
510, 204 P 537. 

Mo.—Diffenderffer v. Rowden, 83 
Mo. A. 268. 

Nebr.—Jaster v. Currie, 69 Nebr. 4, 


94 NW 995. 
N. J.—Ultcht v. Ultcht, 96 N. J. 
Toulson, 211 


Hq. 583, 126 A 440. 
N. Y.--Shillamn Vv. 
App. Div... 336, 207 NYS 296: Garabet- 
tian v. Garabettian, 206 ‘App. Div. 
502,201 NYS 548; Metcalf v. Clark, 41 
Barb. 45; Carpenter v. Spooner, 4 N. 
Y. Super. 717, 2 Code Rep. 140; Bern- 
stein v. Hakim, 126 Misc. 582, 214 NYS 
82; Higgins v. Dewey, 14 NYS 894; 
Allen v. Wharton, 13 NYS 388; Dun- 
ham y. Cressy, 4 NYS 13. 
N. C.—Economy Electrie Co. v. Au- 


Que. —Lamalice v. Audette, 17 Que. 
Prava5e- 

[a] Possibility of escape from 
the jurisdiction after the fraud was 
discovered will not defeat the appli- 
cation of the rule. Jaster v. Currie, 
69 Nebr. 4, 94 NW 995. 

23. Groce v. Skelton, 206 Mo. A. 
471, 230 SW 329. 

24. Bilandin v. Ostrander, 239 Fed. 
700, 152 CCA 534; Case v. Smith, 152 
Fed. 730; Frawley v. Pennsylvania 
Casualty Co., 124 Fed. 259; Siro. v. 
American Express Co., 99 Conn. 95, 
121 A 280, 282, 37 ALR 1250 [cit Cyc]: 2 
Bell v. ‘Lawrence, 140 NYS 1106; 
Wyckoff v. Packard, 20 AbbNCas (N. 
Y.) 420; '‘Urschel v. Hannin, 25 Oh. A. 
368, 370, 158 NE 550 [cit Cye]; Pil- 
cher v. Yraham, 18 Oh. Cir. Ct. ove &) 
Ohecir: Dee. 825; Miami Powder Co. 
v. Griswold, 5 Oh. Dec. (Reprint) 532, 
6 AmLRee 464, 


25. See supra § 85. 
26. Fischer v. Munsey Trust Co., 
44 App. (D. C.) 212; Ultcht v. Ultcht, 


96 N. J. Eq. 583, 126 A 440; Olean St. 
R. Co. v. Fairmount Constr. Chie BD 
App. Div. 292, 67 NYS 165; Baker v. 
Wales, 35 N. NG Super. 403, 14 AbbPr 
NS Sl. 45 HowPr 137. 

Py pe Ulteht Ve Ultcht, 96 Neo. ion 
583, 585, 126 A 440. 

“T can see little difference between 
the proposal of a plaintiff that he and 
the defendant meet for a settlement 
of their differences in a state where 
the latter is not resident, and there- 
upon effects a service. on the latter, 
and a case where, as here, the wife 
contends the proposal for such a 
meeting is made in the course of cor- 
respondence by the defendant, and 
the plaintiff takes a sharp advantage 
of the latter’s unwariness and lures 
him into the foreign jurisdiction by 
pretending to acquiesce in his desire 
for a settlement.” Ultcht v. Ultcht, 
supra. 

28. Commercial Mut. Acc. Co. vy. 
Davis, 2138 U. S. 245, 29 SCt 445, 53 
L. ed. 782; Watkins v. North Amer 
ican Land, etc., Co., 20 T. L. R. 534. 


~ 


§§ 92-93] 


presence there was induced by fraud,?® although ef- 
fectual service might have been made during any 
other visit;*° nor will the fact that service by pub- 
heation will place defendant in the same position 
validate a service obtained by fraud.*1 The rule ap- 
plies where the fraud is that of plaintiff’s agent? 
or attorney,** and although plaintiff had no actual 
knowledge of the fraud practiced on defendant;** 
but where defendant. is induced to come into the ju- 
risdiction by a third party not in privity with, or 
acting in behalf of, plaintiff, service is not invalid.*® 
Service will not be set aside where defendant vol- 
untarily comes into the jurisdiction,?® as to attend 
to a business in which he and plaintiff are interested 
and out of which the cause of action arises,?? or to 
attend to his own private affairs?’ or business mat- 
ters,*° even though it may be inconvenient for him 
to make his defense in such jurisdiction*® and even 
though plaintiff anticipated his coming and intended 
to obtain service on him.*! But where a defendant 
comes within the jurisdiction voluntarily under an 
agreement providing for a specific course of pro- 
cedure, and submits himself to service, if plaintiff 
afterward disregards the agreement, the service will 
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Question of fact; proof. Whether there was fraud 
or deceit is a question of fact*? and may be inferred 
from facts and circumstances ;4* but honesty of in- 
tent upon the part of plaintiff will be presumed in 
the absence of facts and circumstances justifying 
such inference.*® Action of a plaintiff in creating 
a debt due from defendant’s resident agent to de- 
fendant, who is a nonresident, for the purpose of at- 
taching it, is not a fraudulent scheme or device for 
obtaining jurisdiction over defendant.*¢ 

Relief granted should be the setting aside of the 
service, not the dismissal of the action.47 

[§ 93] 9. Amended+s’ and Alias Process.+® After 
service of process, a formal amendment does not re- 
quire service of the amended process,®® and it has 
been held that, after a general appearance by a de- 
fendant, the court may allow the writ to be amended 
by increasing the ad damnum without further serv- 
ice of process;> but the amended process must be 
served where the amendment is substantial,®? or 
where the original process is defective, and has been 
set aside or adjudged invalid,®? and the court may 
properly so order.°* An amendment of the writ by 
adding new parties requires service upon them to 


be set aside.4? 


29-7 Wiltcht av. Ulticht, 96UN- J. Eq, 
583, 126 A 440. 

30. Ultcht v. Ultcht, supra. 

31. Ultcht v..Ultcht, supra. 

32. Blandin v. Ostrander, 239 Fed. 
700; 152 CCA* 534;° Ultcht v. Ultcht, 
96 N. J. Eq. 583, 126 A 440. 

383. Crandall v. Trowbridge, 170 
Iowa 155, 150 NW 669, AnnCas1916C 
608. 

34. See cases supra notes 382, 33. 

35. Union Sugar Refinery v. Ma- 
thieson, 24 F. Cas. No. 14,397, 2 Cliff. 
304; Ex p. Taylor, 29 R. I. 129, 69 A 
553 


[a] Rule applied.—(1) Where an 
inventor who had assigned his inven- 
tion to certain third parties invited 
defendant, an infringer, into the juris- 
diction where the assignees resided 
for the avowed purpose of settling the 
controversy but without the knowl- 
edge of such assignees, and procured 
an interview between the _ parties, 
at the close of which defendant was 
served with process in consequence of 
such infringement, the inventor not 
having any thought that by inviting 
the infringer he would afford the as- 
signees opportunity of obtaining serv- 
ice of a writ, it was held that there 
was not sufficient evidence of decep- 
tive contrivances to obtain service 
on defendant, and that a motion to 
dismiss the action on that account 
must be overruled. Union Sugar Re- 
finery v. Mathiesson, 24 F. Cas. No. 
14,397, 2 Cliff. 304. (2) Where the 
directors of a corporation in the hands 
of a receiver induced the petitioner 
to come within the state on their own 
motion and for their own purposes on 
the representation that a _ friendly 
conference between the petitioner and 
the receiver was desired, but the re- 
ceiver had no knowledge of such rep- 
resentations and the directors had no 
knowledge that the receiver was to 
commence an action against the peti- 
tioner, and while the petitioner was in 
the state the receiver caused his ar- 
rest in an action growing out of the 
affairs of the corporation, service of 
the writ was not procured by fraud 
of the receiver, and would not there- 
fore be set aside. Ex p. Taylor, 29 
Role 129;,.69 A 553. 

36. See cases infra notes 37-41. 

Service on nonresident: 

Found within jurisdiction generally 

see supra § 70. 

Suitor or witness attending court see 

infra §§ 226-242. 

37. Iams v. Tedlock, 110 Kan. 510, 
204 Pb3l. 

fa] Service on nonresident trustee 


obtain jurisdiction.®® 


of business organization attending 
regular meeting of trustees is not 
bad, although he attends the meet- 
ing in response to a notice from the 
secretary of the organization, and al- 
though it was the intention of those 
commencing the action and of the 
secretary to serve Summons upon the 
nonresident trustee if he should at- 
tend the meeting. Iams v. Tedlock, 
LO Kann 510) 204 Pr sare 
38. Fitzhugh v. Reid, 252 Fed. 234. 
39. Case v. Smith, 152 Fed. 730. 
40. Fitzhugh v. Reid, 252 Fed. 234 
41. Case v. Smith, 152 Fed. 730. 
[a] Knowledge by plaintiff that 
defendant would come into the juris- 
diction, and his arranging to be noti- 
fied when he did come, and have serv- 
ice of process on him where no trick 
or device was resorted to for the pur- 
pose of inducing him to come, does 


not make service invalid. Case v. 
Smith, 152 Fed. 730. 
42. Graves v. Graham, 19 Misc. 


618, 44 NYS 415. 

[a] For example, if plaintiff by 
an agreement to try the case upon a 
certain day has secured service upon 
defendant, plaintiff's subsequent re- 
fusal to carry out the agreement en- 
titles defendant to have the service 
set aside. Graves v. Graham, 19 Misc. 
618, 44 NYS 415. 

43. U. S.—Commercial Mut. Acc. 
Co. v. Davis, 213 U. S. 245, 29 SCt 445, 
53 L. ed. 782. 

D. C.—Fischer v. Munsey Trust Co., 
44 App. 212. 

Iowa.—Crandall v. Trowbridge, 170 
Iowa 155, 150 NW 669, AnnCas1916C 
608. 

Pa.—Fearl v. Hanna, 129 Pa. 588, 
18 A 556. 

Eng.—Watkins v. North American 
Land, etc., Co., 20 T. L.. R. 534. 

44. Crandall v. Trowbridge, 170 
Iowa 155, 150 NW 669, AnnCas1916C 


[a] Facts showing service pro- 
(1) By actions amounting to 
legal fraud. Groce vy. Skelton, 206 
Mo. A. 471, 230 SW 329. (2) By false 
representations and deceit. Garabet- 
tian v. Garabettian, 206 App. Div. 502, 
201 NYS 548; Trattner v. Forman, 10 
Pa. Dist. 566; Harbison-Walker Re- 
fractories Co. v. Fredericks, 28 Pa. Co. 
95. (3) By pretense of settlement. 
Ultcht a. ‘Ultcht;- 96 Ne J. Eq. 583, 
126 A 440. (4) By trick or device. 
Bell v. Lawrence, 140 NYS 1106. 

{[b] Facts not showing service pro- 
cured: (1) By fraud or deceit. Dur- 
inger v. Moschino, 93 Ind. 495; Cran- 
dall v. Trowbridge, 170 Iowa 155, 150 


Where the original process 


NW 669, AnnCas1916C 608; Iams v. 
Tedlock, 110 Kan. 510, 204 P 537; Mc- 
Lain v. Parker, 88 Kan. 717, 129.P 
1140; Hays v. Hays, 221 Mo. A. 516, 
282 SW 57. (2) By trick or device. 
Atlantic, ete., Tel. Co. v. Baltimore, 
etc., R.' Co. /46) Nt VY. Super) 377 “aft 
87 N. Y. 355]; Urschel v. Hannin, 25 
Oh. A. 368, 370, 158 NE 550 [cit Cyc]. 
(3) By pretense of settlement. Van 
Arsdale-Osborne Brokerage Co. v. 
Jones, 97 Kan. 646, 156 P 719. 

45. Crandall v. Trowbridge, 170 
poe 155, 150 NW 669, AnnCas19I6C 

46. Siro v. American Express Co., 
99.Conn. 95,1214 32:80; 187 “AUR 1250; 

[a] Illustration.—Where a foreign 
defendant was engaged through a 
local agent in selling negotiable trav- 
elers’ checks and plaintiff's attorney 
purchased such a check or money or- 
der from defendant’s agent, thereby 
creating a debt due from such agent 
to defendant, and caused service by 
foreign attachment, to be made on 
such agent, plaintiff's act in creating 
a debt due the company not being 
wrongful or improper in itself and 
there being no fraud or deceit in se- 
curing the service, Such service is 
valid and will not be set aside. Siro 
v. American Express Co., 99 Conn. 95, 
121 A 280, 37 ALR 1250. 

47. Beacon v. Rogers, 79 Hun 220, 
29 NYS 507;- Metcalf y. Clark, 41 
Barby (GNG oy) 45. 

48. Amended process see infra § 
341 et seq. 

49. Alias process see supra § 50. 

50. Simmons v. Varnum, 36 Ala. 
92; Jarrett v. City Electric R. Co., 120 
Ga. 472, 47 SHE 927; Bray v. Creek- 
more, 109 N. C. 49, 13 SE 723; Stone 
v. Cordell, 1 Oh. Dec. (Reprint) 166, 
3 WestLJ 79. 

Amendment of process see infra §§ 
341-359. 

51. Lambert v. Aronson, 248 Mass. 
138, 133 NE 564, 22 ALR 1291. 

52.. Haigh ve Purcell, [19089 Birr, 
6; Guinness v. Caraher, [1900] 2 Ir. 
505. 

53. Turpin v. Taylor, 143 Ga. 224, 
84 SE 547; Prentice v. Stefan, 72 Wis. 
151, 39 NW 364. 

54. Lassiter v. Carroll, 87 Ga. 731, 
13 SE 825. 

[a] Amendment before service.— 
If the original process is ordered 
amended before it has been served, 
amended process is properly ordered. 
Lassiter v. Carroll, 87 Ga. %31, 143 
SE 825. 

55. Concrete Pub. Co. v. Reed, 70 
Misc. 22, 126 NYS 653. 


490 [50 C.J.] 


has been returned and filed, the court, in the exer- 
cise of its inherent power over its own process,®® 
and as the justice and exigencies of the case may 
demand, may,.on amending, order it withdrawn from 
the files and served®? or may order an entirely new 
In those jurisdictions 
where the summons is not a writ of court but is is- 
sued by plaintiff or his attorney,®® it would seem 
that: service of an amended summons on defendant 
would be proper, although he was not served with 
The original summons need 
not be served with an alias,®! as the alias is a writ 


summons issued and served.°§ 


the one first issued.®° 


‘complete in itself.6? 


[§ 94] C. Substituted Service***—1. In General. 
Substituted service is service by leaving a copy of 
the process at the residence or abode or place of 
Statutes requiring person- 
al service upon defendant®® have been held to mean 
personal service as distinguished from constructive 
service or service by publication,®® 
service is deemed personal service®? 


business of defendant.®* 


[a] In England, under Sup. Ct. 
Rules, Order LXVII, rule 4, provid- 


ing that “where no appearance has 
been entered by a party .. . all 
writs summonses, 


and other documents wea an” Te- 
spect of which personal service is not 
requisite, may be served by filing 
them with the proper officer,’ where 
a writ of summons, duly served per- 
sonally on defendants, is amended by 
the addition of a new party, person- 
al reservice on a defendant who has 
not appeared is not necessary, filing 
at the central office in accordance with 
the rule being’ sufficient service. 
Jamaica R. Co. v. Colonial Bank, 
FUEGO ST ACh: 67%. 

56. See Courts § 108. 

57. Empire Mill Co. v. Shoshone 
County First Judicial Dist. Ct., 27 
Ida. 400, 149 P 505; Ridenbaugh v. 
Sandlin, 14 Ida. 472, 94 P 827, 125 Am 


SR 175. ; 
58. Ridenbaugh v. Sandlin, supra. 
59. See supra § 23. 
60. Roznik v. Becker, 68 Wash. 63, 


122) P5593. 

61. Godfrey v. Errett, 65 Misc. 522, 
120 NYS 57; Lawrence vy. Bernstein, 
46 Misc. 608, 92 NYS 817. 

62. Godfrey v. Errett, 65 Misc. 522, 
120 NYS 57. 

63. Personal judgment against res- 
dident of state upon substituted and 
constructive service see Judgments § 


AD, 

Service on nonresident by: 
Mail see infra §§ 221-224. 
Personal service see supra § 57. 
Publication see infra § 105. 
‘Substituted service see infra §§ 96, 


220. 
64. State v. Trimble, 309 Mo. 415, 
274 SW 712; Grant v. Lawrence, 37 


Utah 450, 453, 108 P 931, AnnCas1912C 
280. 
“Tt is a substitute for service on the 
defendant by delivering to him per- 
sonally a copy of the summons.” 
Grant v. Lawrence, supra. 

65. See statutory provisions. 

66. Dunkle v. Elston, 71 Ind. 585; 
Atchison County v. Challiss, 65 Kan. 
179, 69 P 173. And see infra § 105 
et seq. 

67. Ga.—Lucas v. Wilson, 67 Ga. 
356; Harrell v. Williams, 11 Ga. A. 
552, 75 SE 904. 

Til.——Brand v. .Brand,-252 Til. 134, 
96 NE 918. 

Ind.—Dunkle v. Elston, 71 Ind. 585; 
Sturgis v. Fay, 16 Ind. 429, 79 AmD 
440; Conwell v. Atwood, 2 Ind. 289. 

Kan.—Atchison County v. Challiss, 
65 Kan. 179, 69 P 173. 

Ky.—Bryant v. Shute, 147 Ky. 268, 
144 SW 28; Biesenthall v. Williams, 
1 Duv. 329, 85 AmD 629. 
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ice.‘4 
acts are done.?® 


and substituted 
as distinguished 


Me.—Abbott v. Abbott, 101 Me. 343, 
64 A 615. 

' Mass.—Orcutt v. Ranney, 10 Cush. 
183; Fitzgerald v. Salentine, 10 Metce. 
Wright v. Oakley, 5 Metc. 400. 

Mo.—State v. Trimble, 309 Mo. 415. 
274 SW 712; Mattocks v. Van Asmus, 
180 Mo. A. 404, 168 SW 233. 

N. Y.—Ferris v. Plummer, 46 Hun 
515, 12 NYSt 652, 13 NYCivProc 389; 
Johnston vy. Robins, 3 Johns. 440. 

Okl.—Bernath vy. Kolosky, 82 Okl. 
190, 200 P 147. 

Utah.—Grant v. Lawrence, 37 Utah 
450, 108 P 931, AnnCas1912C 280. 

W. Va.—Williams, ete., Co. v. Bail- 
ey, 68 W. Va. 681, 6838, 70 SE 696 [cit 
Cyc] (dictum). 

{a] This method of service is as 
good as personal service when the 
statute is literally followed. State 
v. Trimble, 309 Mo. 415, 274 SW 712. 

68. Mattocks v. Van Asmus, 180 
Mo. A. 404, 168 SW 233. 

69. Carter v. Daizy, 42 Miss. 501; 


State v. Trimble, 309 Mo. 415, 421, 
274 SW 712. 
“Technically, constructive service 


is service by publication and service 
by leaving a copy of the writ at the 
usual place of abode of the defendant 
is ‘substituted personal _ service.” 
State v. Trimble, supra. 

70. Bentz v. Crotona Park Realty 
Co., 81 Misc. 364, 142 NYS 193. 

71. State v. Gray, 92 Fla. 1123, 111 
S 242. 

72. Continental Nat. Bank v. Thur- 
ber, 74 Hun 632, 26 NYS 956 [aff 148 
N. Y. 648 mem, 37 NE 828 mem]; 
Hodgens v. Columbia Trust Co., 103 
Mise. 415, 171 NYS 235 [rev 185 App. 
Div. 555, 173 NYS 304]. 

73. See statutory provisions. 

74. Currier v. Gilman, 55 N. H. 364. 

75. Dealer’s Lumber Corp. v. 
Stauffer, 128 Misc. 358, 218 NYS 464; 
Creasor v. Bonstelle, 8 OntWN 558. 

[a] Substituted service by mailing 
is complete when the summons is 
mailed. Creasor v. Bonstelle, 8 Ont 
WN 558. 

76. See court rules; 
fra this note. 

[a] Supreme Ct. Rules Order IX, 
providing that, “if it be made to ap- 
pear to the Court or to a Judge that 
the plaintiff is from any cause unable 
to effect prompt personal service, the 
Court or Judge may make such order 
for substituted or other service, or 
for the substitution of service of no- 
tice, by advertisement or otherwise as 
may be just,’ has been applied in Jay 
v. Budd, [1898] 1 Q. B. 12; Tomlinson 
v. Goatley, i. R.:1C. P. 230; Lewis: v. 
Herbert, L. R. 16 Ir. 340; Bates v. 
Bates,)9\C. B.-NsS. 561, 99 HCL 561, 
142 Reprint 220; Davies v. Westma- 


*By JOSEPH W. ROUSE (§§ 94-104). 


’ 


and cases in- 


[$§ 93-94 | 


from service by publication,®*® although substituted 
service has also been designated “constructive serv- 
ice,”®® and has been said to be equivalent to serv- 
ice by publication.*° 
effective plaintiff must bring himself clearly within 
provisions authorizing it.™1 
sions are not unconstitutional as depriving one of 
property without due process.*? 
mode of procedure is provided in cases where a de- 
fendant is absent from the jurisdiction at the time 
of commencing the action,’* leaving a copy of the 
process at his residerice is not good personal sery- 
Service is complete when all the required 


In order that such service be 
Such statutory provi- 


When a particular 


In England, by rules of courts, the courts have 
been given large discretion in authorizing substitut- 
ed service in such manner as they may deem fit.’® 

Compliance with statutes. 
being purely statutory’? and in derogation of the 
common law,‘® the statutory requirements must be 
strictly complied with, although substantial compli- 


This method of service 


cott, 7 C. B. N. 'S..829, 97 HCL 829, 41 
Reprint 1041; Kitchin v. Wilson, 4 
Cc. B. N. S. 483, 98 ECL 483, 140 Re- 
print 1179; Barringer v. Handley, 12 
C. B. 720, 74 ECL 720, 138 Reprint 
1087; In re Boger, 3 Jur. N. S. 930; 
Wolverhampton, etc., Banking Co. v. 
Bond, 43 L. T. Rep. N. S. 721; Hart v. 
Herwig, 28 L. T. Rep. N. S. 329 [aff 
L. R. 8 Ch. 860]; Baillie v. Blanchet, 


10 L. T. Rep. N. S. 365; Furber v. 
King, 29 Wkly. Rep. 535; Capes v. 
Brewer, 24 Wkly. Rep. 40; Cox v. 


Bannister, 8 Wkly. Rep. 206. 

{b] The principle on which sub- 
stituted service is ordered is that 
there is reasonable ground to suppose 
that the service will come to the 
knowledge of defendant. Hope v. 
Hope, 4 De G. M. & G.'328, 53 EngCh 
256, 43 Reprint 534; Re Slade, 45 L. 
T. Rep. N. S. 276. 

Method should be fixed by the 
Jones v. Brandon, 2 Jur. N. 


. 437, } 

{d] Advertisement.—The courts 
frequently order service by advertise- 
ment in some designated newspaper in 
place of, or in addition to, leaving the 
writ where defendant might be ex- 
pected to find it. Crane v. Jullion, 2 
Ch. D. 220; Cook v. Dey, 2 Ch. D. 218; 
Hartley v. Dilke, 35 L. T. Rep. N. S. 
706; Whitley v. Honeywell, 35 L. T. 
Rep. N. S. 517; Rafael v. Ongley, 34 
L. T. Rep. N. S. 124; Coulburn v. Car- 
shaw, 32 Wkly. Rep. 33; Mellows v. 
Bannister, 31 Wkly. Rep. 238. 

[e] Agreement of parties.—Parties 
may agree that service upon designat- 
ed agents Shall be good service upon 
themselves as principals. Montgom- 
ery v. Liebenthal, [1898] 1 Q. B. 487; 
Tharsis Sulphur, ete., Co. v. Société 
des Métaux, 58 L. J. Q. B. 435. 

77. See statutory provisions. 

{a] In North Carolina service by 
leaving a copy at the residence or usu- 
al place of abode is not good service, 
Bernhardt v. Brown, 118 N. C. 700, 
705, 24 SE 527, 715, 36 LRA 402 
(“Whether actual service shall be 
made by reading the summons, or no- 
tice to the defendant, or leaving a 
copy with him personally or at his 
usual place of residence, is for the 
Legislature to prescribe’); Charlotte 
We Nat. Bank v. Wilson, 80 N. @. 

78. U. S.—U. S. v. Waverly Club, 
22 F. (2d) 422; New York L. Ins. Co. 
v. Dunlevy, 214 Fed. 1, 130 CCA 473 
[aff 241 U. S. 518, 36 SCt 613, 60 L. 
ed. 1140]. 

Ark.—F rank vy, Frank, 175 Ark. 285, 
298 SW 1026. 


Colo.—Ernst vy. Colburn, 84 Colo. 
170, 268 P 576. 
Ga.—Carroll v. Muller, 31 Ga. A. 


§§ 94-96] 


ance has been held enough.7® 


notice of the action.®! 


ice.83 
Construction of statutes. 


it uneonstitutional.’* 


a 120 SE 548. 
Ill.— Boyland v. Boyland, 18 Ill. 551. 
a eee v. Shute, 147 Ky. 268, 
144 SW 2 
La. ‘ane haa v. Pratt, 144 La. 741, 
2 ok Robinson v. Enloe, (A.) 121 
sont Matthews v. Blossom, 15 Me. 
eae .—Tilden v. Johnson, 6 Cush, 


Mich.—Mintz v. Ladendorf, 247 
Mich. 546, 226 
Herta, 212 Mich. 622, 29. 

Minn.—Schilling v. Odlebak, 177 
Minn. 90, 224 NW 694. 

Miss.—Belt v. Adams, 124 Miss. 194, 
PoEe 584; Eskridge v. Jones, 9 Miss. 

Mo.—Stewart v. 41 Mo. 
400, 97 AmD 278. 

Nebr.—McLanahan vy. Chamberlain, 
85 Nebr. 850, 124 NW 684. ° 

N. Y.—Erickson v. Macy, 231 N. Y. 
86, 181 NE 744, 16 ALR 1322; Dealer’s 
Lumber Corp. v. Stauffer, 128 Misc. 
358, 218 NYS 464; Nichols v. Emmett, 
56 Misc. 321, 107 NYS 6638; Sills v. 
Gaffney, 47. Misc. 366, 93 NYS 541; 
Bandler v. Berlin, 185 NYS 241; New 


Stringer, 


One Leasing Co. v. O’Brien, 110 NYS 
1 

Oh.—Kletchke v. Shupp, 15 OhNP 
NS 332. 


Or.—Whittier v. Woods, 57 Or. 432, 
ana P 408; Heatherly v. Hadley, 2 Or. 

Pa.—Laporte Borough vy. Walsh, 28 
Pa. Dist. 650; Kolb v. Heist, 29 Pa. Co. 
111; Dyre’s Case, 1 Browne 299; Nes- 
ter v. Root, 19 Montg, Co. 213. 

Philippine.—Bachrach Garage, etc., 
Co. v. Hotchkiss, 34 Philippine 506. 

S. D.—Massillon Engine, etc., Co. v. 
Hubbard, 11 S. D. 325, 77 NW 588. 

Wash.—State v. Walla Walla Coun- 
ty Super. Ct., 118 Wash. 217, 203 P 375. 

Ww. Va.—Jones v. Crim, 66 W. Va. 
301, 66 SE 367. 

[a] Where statute is followed, the 
court has jurisdiction. Santiago v. 
Nogueras, 214 U.S. 260, 29 SCt 608, 53 
L. ed. 989 (service in Porto Rico). 

{b] Under Municipal Court Act (1) 
L. (1902) e¢ 580 § 32, providing that 
the order for substituted service of 
process may be granted on certain 
proof ‘after an alias summons’’ is is- 
sued, an order granted on affidavits 
made prior to the date of the first 
alias issued is void. New York Leas- 
ing Co. v. O’Brien, 110 NYS 1031. (2) 
Section 34, providing that, when sub- 
stituted service is made, the order 
and papers on which the same is 
granted must be filed ‘‘not less than 
six days before the return date of the 
summons,” and that otherwise the or- 
der shall be inoperative, is imperative 
and compliance therewith is absolute- 
ly necessary to confer jurisdiction on 
the court. New York Leasing Co. vy. 
O’Brien, supra. (3) Under § 23 serv- 
ice perfected four days after motion 
for order bringing in new parties was 
granted was reasonably had, although 
the order was dated nine days before 
service, Globe Indemn, Co. v. Mac- 


If all that the stat- 
ute requires is done, it is immaterial that defendant 
in fact receives no actual. notice thereof ;%° 
conversely, if the statute is not complied with it is of 
no avail that defendant does in fact receive actual 
A statute providing for two 
days’ notice before appearance in cases of personal 
service®? has been held to apply to substituted serv- 


Statutes authorizing 
substituted service must be strictly construed.34 Un- 
der the rule that a statute will be construed to up- 
hold its validity wherever possible,*® a statute pro- 
viding for service upon an agent of a nonresident 
will be construed to mean a nonresident. of the coun- 
ty but a resident of the state, where to construe 
it to mean a nonresident of the state would render 


PROCESS 


and 
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Who may serve the summons is generally provid- 
ed for by statute,§7 and if a private person under- 
takes to serve the process he is, like the sheriff, agent 
for plaintiff for that purpose only.’8 

[§ 95] 2. When Authorized. Substituted service 
is to be used only when defendant cannot be found 
personally,®® or, 
fendant seeks to evade personal service.®+ 


under some statutes,?° where de- 


Effort to locate defendant. To justify such serv- 


made.®? 


Dougal, 133 Mise. 263, 231 NYS 643. 
79. D. C.—Bliss v. Duncan, 44 App. 


Towa.—Glenn v. Miller, 186 Iowa 
1187, 173 NW 135; Romaine v. Musca- 
tine County, Morr. 357. 


Mo.—Colter v. Luke, 129 Mo. A. 702, 
108 SW 608. 
Mont.—Rothrock v. Bauman, 73 


Mont. 401, 236 P 1077. 

Or.—Whittier v. Woods, 57 Or. 432, 
112 P 408. 

80. Ga.—Carroll v. Muller, 31 Ga. 
A. 209, 120 SE 548. 

Ind.—Conwell v. Atwood, 2 Ind. 289. 

Ind. T.—Kennedy v. Harris, 3 Ind. 
T. 487, 58 SW 567. 

Ky.—Bryant v. Shute, 147 Ky. 268, 
144 ‘Sw 28. 

Mo.—Wells v. Wells, 279 Mo. 57, 213 
SW 830. 

Oh.—Gaither vy. Colter Co., 15 OhNP 
NS 555. 

81. Carroll v. Muller, 31 Ga. A. 209, 
120 SE 548; Park Land, etc., Co. v. 
Lane, 106 Va. 304, 55 SE 690. 

82. See statutory provisions. 

83. Zimmerman y. May, 208 Mich. 
boyy Lo) NW 1387; 

84. U. S.—Mays Corp. v. Smith, 32 
F. (2d) 350; Gage v. Riverside Trust 
Co., 156 Fed. 1002. : 

Fla.—State v. Gray, 92 Fla. 11238, 
111 S 242. ‘ 

Mo.—Priest v. 
aa 139 SW 204. 

Y.—Erickson v. Macy, 231 N. Y. 
86. 131 NE 744, 16 ALR 1322; Korn 
v. Lipman, 201 ON 3e 404, 94 NE 861; 
New York Leasing Co. v. ‘O’Brien, 110 
NYS 1081. 

Oh.—Kletchko ie 15 
OhNPNS 3382. 

Pa.—Snyder v. Butz, etc., Co., 7 Pa. 
Dist. & Co. 398; Laporte Borough v. 
Walsh, 28 Pa. Dist. 650. 

Va.—Washburn v. Angle Hardware 
Co., 144 Va. 508, 132 SE 310. 
ne See Statutes [36 Cyc 1103 note 

86. Joel v. Bennett, 276 Ill. 537, 
115 NE 5; Watson vy. Coon, 155 Ill. 
A. 158. See Watson v. Coon, 247 Ill. 
414, 93 NE 289 (construing the word 
“nonresident” to mean nonresident of 
the county). 

87. See statutory provisions. 

Who may make personal service 
generally see supra §§ 58-67. 

88. Washington Mill Co. v. Marks, 
27 Wash. 170, 67 P 565. 


89. SY 
97 U. S. 444, 24 L. ed. 1110. 

Fla.—McDaniel v. McHlvy, 91 Fla. 
770, 108 S 820, 51 ALR 781. 

Iowa.—Nibeck v. Reidy, 171 Iowa 
54, 153 NW 186. 

La.—Kendrick v. Kendrick, 19 La. 
36. 

N. Y.—Bishop v. Hughes, 117 App. 
Div. 425, 102 NYS 595; Foot v. Harris, 
2 AbbPr 454. 


Capitain, 236 Mo. 


Shupp, 


Or.—Whittier v. Woods, 57 Or. 432, 
112 P 408. 
Pa.—Wagenhorst Vv. Smith, 1 


Woodw. 421. 
Tex.—McLamore v. Heffner, 31 Tex. 


ice all efforts to locate defendant must have been 
If the statute provides for such service 
only in ease the place of defendant’s sojourn®® can- 
not be ascertained, the service is invalid if his loea- 
tion can in fact be readily discovered.°* 
appears that plaintiff has made diligent efforts to 
serve defendant, and cannot learn of his whereabouts, 
the order for substituted service is proper.®® 

[§ 96] 3. Against Whom Available. 


Where it 


Substituted. 


189. 

fa] “Found” should be construed 
in its technical sense, as an equiva— 
lent of the Latin word “inyventus.’” 
Where the person charged with the 
service of summons was quite unable 
to reach or get at defendant so as to 
serve him personally, defendant 
“could not be found,” in the sense of 
the statute, even though no attempt. 
may have been made by him to avoid: 
or evade such_ service. Carter v- 
Youngs, 42 N. Y. Super. 169, 172. 

{[b] Fugitive from justice.— Where 
defendant was a fugitive, service of 
summons in mortgage foreclosure om 
minor son at the usual place of de- 
fendant’s abode was sufficient. Hart- 
ley v. Rice, 123 Or. 237, 261 P 689: 

[ec] Service on defendant’s hus- 
band is not good when she can be 
found. Nibeck v. Reidy, 171 Iowa 54, 
153 NW 186 (reading to husband im 
town, when wife was living with him 
ona farm); Ives v. Darling, 210 App- 
Div. 521, 206 NYS 493 (where process: 
server, on defendant’s request to her 
husband to accept service, handed 
copy to husband, although wife was 
present and did not refuse to accept 
summons). 

90. See statutory provisions. 

91. . J.—Walkoczy v. Bowers, 
(stp. ) 146 A 34, 

Y.—Toole v. Larkin, 121 Misc. 
oe. 200 NYS 7385 [rev on other 
grounds 206 App. Div. 809 mem, 201 
NYS 952 mem]; Bentz v. Crotona 
Park Realty Co., 81 Mise. 364, 142 
NYS 193; Nichols v. Emmett, 56 Misc. 
321, 107. NYS 663; Steinhardt v. 
Baker, 20 Misc. 470, "46 NYS 707 [aff 
25 App. Dine 19% "49 NYS 357 (aff 
163 N. Y. 410, 57 NE 629) ]. 

Eng.—Western Suburban, etc., Per- 
manent Ben. Bldg. Soc. v. Rucklidge, 
(1905].2 Ch. 472. 

Ont.—Beaty v. McCarthy, 52 Ont. Le 
203; .De Camps v. Sainsbury, 49 Ont- 
L. 131, 64 DomLR 53; Morrow v. Mor- 
gan, 47 Ont. L. 97; Coville v. Small, 8 
OntWN 857. 

Que.—Elias v. Quebec 
Commn., 35 Que. K. B. 159. 
pte McElfatrick v. Sire, 120 NYS 

93. [a] “Place of his sojourn,” 
under Code Civ: Proc. § 485, means x 
definite locality, and not an entire 


Liqueurs 


country. Hess v. Felt, 60 Misc. 541%, 
112 NYS 470. 
94. Ottman v. Daly, 7 NYS 897: 


Smith v. Fogarty, 6 NYCivProc 366; 
Jones v. Derby, 1 AbbPr (N. Y.) zens 
Collins v. Campfield, 9 HowPr (N. ¥.) 
519; Grey v. Cox, 23 OntWN 688. 

[al That plaintiff knew. defendant 
was somewhere in Canada does not 
warrant vacation of an order for sub- 
stituted service obtained, on the 
ground that defendant was without 
the state and that the place of his 
sojourn could not be ascertained. 
pices v. Felt, 60 Mise. 541, 112 NYS 
470. 

95. Bishop v. Hughes, 117 App. 
Div. 425, 102 NYS 595. 
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service is proper against a resident defendant.°® 
Substituted service, in its technical sense, as dis- 
tinguished from service by publication,®* cannot be 
employed against nonresidents,®* except where and 
to the extent that a resident agent of a nonresident 
may by statute be subject to such service.®® 

upon Several 
Substituted service to be complete as to each one of 
several defendants must be had by leaving a copy 
for each at the place designated by the statute.” 


[§ 97] 4. Service 


96. Abbott v. Abbott, 101 Me. 343, 

64 A 615. 

97. See supra § 94. 

98; )U. S..-Michisan) Trust Co: iv. 
Merry, 175° Red. 667,.'99 “CCA 221, 
{rev on other grounds 228 U. S. 346, 
83 SCt 550, 57 L. ed. 867]; Jackson v. 
Hooper, 171 Fed. 597. 

Ind.—Sturgis v. Fay, 16 Ind. 429, 79 
AmD 440. 

Iowa.—Des Moines Sav. Bank v. 
Kennedy, 142 Iowa 272, 120 NW 742; 
Schlawig v. De Peyster, 83 Iowa 323, 
49 NW 8438, 32 AmMSR 308, 13 LRA 785. 

Kan.—Amsbaugh Ne Exchange 
Bank, 33 Kan. 100, 5 P 384. 

Ky.—Andrews v. McClanahan, 220 
. Ky. 504, 295 SW 457. 

La.—Latham y. Glasscock, 160 La. 
1089, 108 S 100; Andrews v. Sheehy, 
125 La. 217, 51 S 122; Aikmann v. 
Sanderson, 122 La. 265, 47 S 600. 

Me.—Thomas v. Thomas, 96 Me. 
223, 52 A 642, 90 AmSR 342. 

Mass.—Lowrie v. Castle, 198 Mass. 
82, 83 NE 1118. 

Nebr.—Wood v. Roeder, 45 
311, 68 NW 853. 

N. Y.—Bandler v. Berlin, 185 NYS 
241; Lynch v. Eustis, 85 NYS 1063. 

N. D.—Casselton First Nat. Bank v. 
Holmes, 12 N. D. 38, 94 NW 764. 

Pa.—Musselman v. Reese, 19 Pa. 
Dist. 249; West Pennsylvania Fuel 
Co. v. Rogers, 14 Pa. Dist. 310; Bum- 
pus v. Hardenburg, 3 Pa. Dist. 27. 
c.—Armstrong v. Brant, 44S. C. 
21 SE 634. 

. D.—Johnson y. Bruflat, 45 S. D. 
200, 186 NW 877. 

_ Wyo.—Honeyeutt v. Nyquist, 12 
Wyo. 183, 74 P 90, 109 AmSR 975. 

[a] One who has left state cannot 
be served. Johnson v. Bruflat, 45 S. 
D. 200, 186 NW 877. 

{[b] In England, if the party is 
not within the jurisdiction, substi- 
tuted service cannot be permitted. 
Wilding v. Bean, [1891] 1 Q. B. 100; 
Fry v. Moore, 23 Q. B. D. 395; Sloman 
v. New Zealand, 1 C. P. D. 563; Field 
v. Bennett, 56 L. J. Q. B. 89; Hillyard 
v. Smyth, 36 Wkly. Rep. 7. 

. 99. Seeinfra § 101. See also supra 
§ 70; Corporations §§ 4098, 4126—- 
4150; Partnership § 497. ; 

1. In case of personal service gen- 
erally see supra § 83. 

2. Conn.—Butts v. Francis, 4 Conn. 
424, . 

Ind.—Hutchens v. Latimer, 5 Ind. 
67. 

Mo.—Stewart v. Stringer, 41 Mo. 
400, 97 AmD 278. 

N. H.—Rogers v. Buchanan, 58 N. 
H. 47, 

Pa.—Lay v. Levering, 20 Pa. Dist. 
10938. 

[a] Copy must be left for each 
even though they all live together. 
Rogers v. Buchanan, 58 N. H. 47. But 
see Hennessey v. Woolly, 9 Ky. Op. 
502 (holding that service on several 
infant defendants by leaving one copy 
thereof with their mother is suffi- 
cient). Gil hie 

3. See statutory provisions. 

{a] Chief purpose of requirement 
of service of civil’ process at usual 
place of defendant’s abode is to in- 
sure actual notice. Clover v. Urban, 
108 Conn. 13, 142 A 389. 

4. See cases infra this note. 

[a] Residence equivalent to domi- 
cile is necessary to render service 
valid. Mudge v. Mudge, 111 Nebr. 


Nebr. 


Ss. 
eT, 
Ss 


PROCESS 


Defendants.+ 


403, 196 NW 706. 

[b] Where person has several resi- 
dences, which he permanently main- 
tains, occupying one at one period of 
the year and another at another 
period, a summons must be served on 
him at the dwelling house in which 
he is living at the time of the service. 
Camden Safe Deposit, etc. Co. v. 
Barbour; 66 N. J. 1. °103;.48 A 1008: 

5. See cases infra this note. 

[a] “Place of abode” has been held 
to have the following meanings: (1) 
Where defendant is actually living 
when the service is made. Sparks v. 
Weatherby, 16 La. 594; Berryhill v. 
Sepp, 106 Minn. 458, 119 NW 404, 21 
LRANS 3844; Madison County Bank v. 
Suman, .79 Mo. 527; Walker v. 
Stevens, 52 Nebr. 653, 72 NW 1038; 
Sweeney v. Miner, 88 N. J. L. 361, 95 
A 1014; Feighan v. Sobers, 84 N. J. L. 
575) Si. A636) [ati 86, IN. J e565. 91 
A. 1068]; Myzgatt v. Coe; 63 N. J. L. 
510, 44 A 198; Johnson v. Gadsden, 
10 S. C. L. 89; Williamson v. Taylor, 
96 W. Va. 246, 122 SE 530; Capehart 
v. Cunningham, 12 W. Va. 750. (2) 
Customary dwelling place or resi- 
dence. . Missouri, ete., Trust Co. v. 
Norris, 61 Minn. 256, 63 NW 6384. (3) 
One’s fixed place or residence for the 
time being. Berryhill v. Sepp, 106 
Minn. 458, 119 NW 404, 21 LRANS 
344. (4) It does not necessarily mean 
where defendant sleeps but rather 
where he is usually to be found. 
Blackwell v. England, 8 E. & B. 541, 
92 HCL 541, 120 Reprint 202; Haslope 
Ap Thorne, 1 M. & S. 103, 105 Reprint 

6. See cases infra this note. 

[a] Apartment rented by an oc- 
cupant defendant may be his usual 
place of abode. Clover v. Urban, 108 
Conn. 13, 142 A 389. See Mudge v. 
Mudge, 111 Nebr. 403, 196 NW 706 
infra note 8 [b]. 

{b] House where resident habitu- 
ally spends three days of the week is 
his usual place of abode for the pur- 
pose of serving process. Dorus v. 
Lyon, 92 Conn. 55, 101 A 490. 

[ec] “Last home” is not synony- 
mous with “usual place of abode.” 
Washburn v. Angle Hardware Co., 144 
Va. 508, 132 SHE 310. 

[ad] Married defendant’s domicile 
or usual place of abode (1) is pre- 
sumptively where his wife and family 
reside. Rogers v. Craig, 68 Ga. 286; 
Barrett v. Black, 25 Ga. 151; Dicker- 
son v. Utterback, 202 Iowa 255, 207 
NW 752; Lovin v. Hicks, 116 Minn. 
179, 183 NW 575; Berryhill v. Sepp, 
106 Minn. 458, 119 NW 404, 21 LRANS 
344; Missouri, ete., Trust Co. v. Nor- 
ris, 61 Minn. 256, 683 NW 634; Tiller 
v. Abernathy, 37 Mo. 196; Grant v. 
Lawrence, 37 Utah 450, 108 P 9831, 
AnnCas1912C 280; Northwestern, ete., 
Hypotheek Bank v. Ridpath, 29 Wash. 
687, TOP 139 Powell v..Nolan 27 
Wash. 318.767 |} Pe Tik2) 68 1389-1) G2): 
This presumption is rebuttable by 
facts, as where defendant, 
two wives, lives outside the jurisdic- 
tion, the place where his other wife 
resides, but where he has never been, 
is not his usual place of abode. Grant 
v. Lawrence, supra. (3) But service 
at place where wife is stopping tem- 
porarily is not good. O’Neil v. Eppler, 
90 Wan.) 314183 V7 05: 

{e] Parents’ home, when defend- 
ant resides with them, may be his 


[§ 98] 5. Place Where Copy Left. 
generally specify that the copy shall be left at de- 
fendant’s residence or place of abode,? and “resi- 
dence”? “place of abode,”® “usual place of abode, 
“domicile,”? and like terms,® employed in the stat- 
utes, have been judicially interpreted. If defendant 
has not changed his domicile he may be served there, 
even though he himself is and has been absent.® 
Under such a statute it is not sufficient to leave the 
copy at his place of business,!° or at the dwelling 


having, 


[§§ 96-98. 


The statutes 


996: 


usual place of abode. Russell v. 
Smith, GNs WJ. sup.)) di2oe cA bt ee vine 
sell v. Hayes, 84N. J. L: 196, 85 A 818. 

7. See cases infra this note. 

[a] House upon plantation.—Un- 
der a statute providing that citation 
may be served by leaving it at the 
domicile of a defendant, it is suffi- 
cient, where defendant resides on a 
plantation, if service is made on a 
person of proper age who resides in 
any house upon the plantation, even 
though it is not the residence of de- 


fendant. Rousseau v. Gavarre, 24 La. 
Ann, -355;.MeCalop’s Suce., 10) -La. 
Ann. 224; Maxwell v. Collier, 6 Rob. 
(La.) 86. 


8. See cases infra this note. 

[a] ‘“Wotorious place of residence” 
is synonymous with “notorious place 
of abode.” Water Lot Co. v. Bruns- 
wick Bank, 30 Ga. 685. 

[b] Apartment, rented and occu- 
pied by a married man living with 
a woman other than his wife whom he 
held out and introduced as his legal 
wife, may be his residence and domi- 
cile for the purpose of service of 
summons in an action by his legal 
wife for separate maintenance. 
Mudge v. Mudge, 111 Nebr. 403, 196 
NW 706. 


9. Ark.—Du Val v. Johnson, 39 
Ark, 182. 

Ga.—Burbage v. American Nat. 
Bank, 95 Ga. 503, 20 SE 240; Col- 


lins v. Camp, 94 Ga. 460, 20 SE 356; 
Rogers v. Craig, 68 Ga. 286; Bar- 
rett v. Black, 25 Ga. 151. 

Ind.—Pendleton vy. Vanausdal, 2 
Ind. 54. © 
Ree Sars: v. Higgins, 2 Greene 

N. J.—Camden Safe Deposit, ete., 
eat Barbour, 66 N. J. L. 103, 48 A 

Pa.—Altoona Second Nat. Bank v. 
Gardner, 171 Pa. 267, 33 A 188. 

Ss. C.—South Carolina Bank  v. 
Simpson, 27 S. C. L. 352: Cruik- 
shanks v. Frean, 14S. C. L. 84. 

Wash.—Northwestern, ete., Bank v. 
Ridpath, 29 Wash. 687, 70 P 139. 

[a] Where person disappears from 
home, without any expression of an 
intention not to return, process left 
with his wife, nine days after his dis- 
appearance, at his usual place of 
abode, is a sufficient service to give 
the court jurisdiction. Hershey v. 
Botna Valley State Bank, 89 Iowa 
740, 55 NW 342; Botna Valley State 
Bank v. Silver City Bank, 87 Iowa 
479, 54 NW 472. 

[b] Im Quebec, under Code Civ. 
Proc. art 130, a defendant must be 
served personally where living in the 
same domicile as plaintiff. _Norman- 
din v. Renaud, 7 Que. Pr. 421. 

10. U. S.—Halsey v. Hurd, 11 F. 
Cas. No. 5,966, 6 McLean 14. 

Deli— Hitch’ y. *Gray, 1'5 Del, 400; 
41 A 91; Gibbons v. Mason, 1 Del. 452. 

Ga.—Perry v. Perry, 103 Ga.-706. 
30 SE 663; Smith v. Bryan, 69 Ga. 
628; Bennett v. Taylor, 36 Ga. A. 752, 
138 SE 273; Fincher v. Hanson, 12 Ga. 
A. 608, 77 SE 1068. 

Ind.—Stout v. Harlem, 20 Ind. A. 
200, 50 NE 492. 

LoLe ee ae v. Cox, 3 Greene 

Ky.—Bryant v. Shute, 147 Ky. 268, 
144 SW 28. i 

Me.—Camden Auto Co. v. Mansfield, 
1210) Wier LS," 13" Al 17S 


Fer later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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house of another person,! or at a house or hotel 
where he was temporarily stopping,!? unless defend- 
ant’s place of abode is there;!? or at his former 
dwelling house after his removal therefrom,‘ or 
in defendant’s berth in a steamer upon which he has 
taken passage,t® or in a part of the house which 
he does not inhabit or frequent?® or a part in which 
defendant has no interest other than the privilege 
of occasional use,!? or at any other place.t8 It has 
been held that one may have two or more usual 
places of abode for the purpose of serving process.?® 
But unless so provided, leaving a copy at the home 
of defendant is not good service.2° 
provide for the leaving of the writ at some public 
place at defendant’s dwelling or at some obvious 
It has been held that leaving 
a copy with a proper person?? in the yard near the 
house is a leaving at the house,?? while it has oth- 
erwise been held necessary to leave it with such 
person at some part of the house.*+ Leaving it with 


part of the house.?1 


PROCESS 


the business.?9 


Some statutes 


is bad.?° 


a servant on the piazza of the house is sufficient.2° 


Minn.—Lovin v. Hicks, 116 Minn. 
LTGP ASSINEW 575, 
Nebr.—Wittstruck v. Temple, 58 


Nebr. 16, 78 NW 456. 
Oh.—Lambert v. Sample, 25 Oh. St. 
et Hayes v. U. S. Bank, Wright 
3 


Okl.—Cohen vy. Cochran Grocery 
Co., 70 Okl. 168, 173 P 642. 

Pa.—Stehman v. Wehrly, 11 Pa. Co. 
437; Dyre’s Case, 1 Browne 299. 

Wash.—Hoffman vy. Spokane Job- 
bers’ Assoc., 54 Wash. 179, 102 P 1045. 

Wis.—Mayer y. Griffin, 7 Wis. 82. 

11. Ill—BSoyland v. Boyland, 18 
LM. S52. 

La.—Zacharie v. Richards, 6 Mart. 
N. S. 467; Quinn v. O’Neil, (A.) 121 
S 307%. 

Minn.—Berryhill v. Sepp, 106 Minn. 
458, 119 NW 404, 21 LRANS 344. 

N. D.—Phelps v. McCollam, 10 N. D. 
536, 88 NW 292. 

Okl.—Heiny v. Sommers, 131 OkI. 
214, 268 P 287. 

S. D.—Hays v. Alway, 39 S. D. 586, 
166 NW 139; Engine, etc., Co. v. Hub- 
Dardyril Sa BD: 325, TT Nw 588. 

[a] Rule applied.—(1) A summons 
served on the daughter of defendant 
at the house of her mother, who for 
some months had lived separate from 
her husband on premises on which 
he had never been, was not properly 
served on the husband. Berryhill v. 
Sepp, 106 Minn. 458, 119 NW 404, 21 
LRANS 344. (2) Where husband and 
wife have lived apart for years by 
agreement, delivering a summons to 
the wife at her home is not service on 
the husband. Heiny v. Sommers, 131 
Okl. 214, 268 P 287. (3) Service by 
leaving a citation with defendant’s 
mother at her home, where defendant 
lived with his wife and family at an- 
other address, was not made at dom- 
icile. Quinn v. O’Neil, (La. A.) 121 
S 377; Hays v. Alway, 39 S. D. 586, 
166 NW 139. 

{[b] In Quebec, if a defendant is 
absent from his domicile, habitually 
during the hours in which the service 
of process may be regularly effected 
upon him, and leaves a writing upon 
his door notifying those seeking him 
to apply at the house of one of his 
neighbours, permission will be grant- 
ed to serve upon him a petition pour 
ester la justice en séparation, by serv- 
ing the neighbour indicated by the 


writing. Mead v. Fyen, 4 Que. Pr. 
406. 
125° White v. Primm; 36: Ill. 416; 


Hennings v. Cunningham, (N. J. Sup.) 
59 A 12. But see Bicknell v. Her- 
bert, 20 Hawaii 132, AnnCas1913A 
1186 faff 233 U. S. 70,34 SCt ‘562, 58 
L. ed. 854] (holding that leaving copy 
at boarding house of defendant whose 
domicile is elsewhere is good serv- 
ice). 

{a] In Mississippi, under such 


provision, the service of a writ by 
leaving’ a return upon a writ “Bx- 
ecuted by leaving a copy at the board- 
ing house of the defendant’ is in- 
sufficient. Smith v. Cohea, 4 Miss. 35 
(leaving at boarding house held not 
authorized by statute). 

13. McLeay vy. Davison-Paxon- 
Stokes Co., 18 Ga. A.134, 88 SE 992; 
McFaddin v. Garrett, 49 La. Ann. 
1319, 22S 358. 

14. U. S.—Earle v. McVeigh, 91 
U.S. 503, 23 L. ed. 398. 

D. C.—Trask v. Karrick, 56 App. 
130, 10 F. (2d) 995. 

Ill.—Kline vy. Kline, 104 Til. A. 274. 

N. J.—Sweeney v. Miner, 88 N. J. 
L. 361, 95 A 1014; Feighan v. Sobers, 
84 IN. Js U5 75, 8% A686 [Laff 86.4N: 
J. L. 356, 91 A 1068]. 

N. Y.—Matter of Norton, 32 Misc. 
224, 66 NYS 317. 

Oh.—Murray v. Remus, 25 OhNPNS 


231. 
15. Craig v. Gisborne, 13 Gray 
103 Ga. 706, 


(Mass.) 270. 

16. ~Perry “vy. Perry, 

30 SE 663; Fitzgerald v.: Salentine, 
10 Mete. (Mass.) 436; Heilemann v. 
Clowney, 90 N. J. L. 87, 103 A 687; 
Heinemann vy. Pier, 110 Wis. 185, 85 
NW 646. 

[a] Thus a summons is not legal- 
ly served by slipping a copy under 
a locked entrance door of a building 
into a hall communicating both with 
a business establishment and a stair- 
way to defendant’s apartments shut 


off by its own entrance door. Heile- 
mann v. Clowney, 90 N. J. L. 87, 
103 A 687. 

17. Clover v. Urban, 108 Conn. 13, 


142 A 389. 

138. Mass.—Ames_ v. 419 
Picks 24% 

N. J.—Rogers v. Jarman, 3 N. J. L. 
Us Ee ; 

N. Y.—Fisk v. Bennett, 69 Hun 272, 
23 NYS 471. 

Pa.—Duffield v. Latta, 21 Pa. Dist. 
780. 

Que.—De Angelis v. Waters, 18 Que. 

Pry Los" 
[a] Thus service is insufficient 
where a copy is left at the farm of 
defendant on which he does not live. 
ROSES Vie tOArman eon peau kdl ae 
Duffield v. Latta, 21 Pa. Dist. 780. 

19. Clegg v. Bishop, 105 Conn, 564, 
136 A 102. 2 

[a] Thus one may have a usual 
place of abode outside the state, and 
at the same time a usual place of 
abode within the state. Clegg v. Bish- 
op, 105 Conn. 564, 136 A 102. 

20. Barton v. Burton Mfg. Co., 202 
Ala. 180, 79 S 664; Burt v. Fraser, 157 
Ala. 574, 47 S 572. Ag 

21. See statutory provisions. 

[a] Door of apartment of a ten- 
ant of an apartment house is his outer 
door for the purposes of service of 


Winsor, 


Concurrent requirement. 
quires other notice in addition to leaving at last 
and usual place, failure to give such notice renders 
the process invalid.?° 

Time for serving.?+ 
that service may be left at defendant’s residence 
during certain hours,®? service at some other hour 
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Place of business.?* A statute allowing service by 
leaving a copy at the place of business when resi- 
dence cannot be ascertained?’ does not apply to al- 
low service in this manner upon a nonresident,2* 
nor upon one not having a proprietary interest. in 


Where the statute re- 


When the statute provides 


[§ 99] 6. With Whom Copy Left—a. In General. 
It is usually provided that the copy may be left 
only with certain designated persons, as a member 
of defendant’s family, or a person over a certain 
age living at the house, or a person of suitable age 
and discretion, resident therein, ete.,?4 and these 


process. Clover v. Urban, 108 Conn. 
13, 142 A 389. ; 
22. With whom copy left see infra 


Bursow v. Doerr, 96 Nebr. 219, 
147 NW 474, AnnCasi1916C 248; State 
v. Kittitas County Super. Ct., 
Wash. 392, 146 P 834. 

24. Kibbe v. Benson, 17 Wall. (U. 
S.) 624, 21 L. ed. 741 


25. Bowers v. Alston, 10 S. C. L. 
458. 
26. Place of business not “place 


of residence” or “place of abode” see 
supra text and note 10. 

27. See statutory provisions. 

28. West Pennsylvania Fuel Co. v. 
Rogers, 14 Pa. Dist. 310. x 

29. Kinpacher, etc. Silk Dyeing 
Co. v. Cole, 16 Pa. Dist. 1015; Kinney 
Ve .Stoer, 14) Pa. Dist, 131. 

[a] Farm in charge of hired farm- 
er not place of business within stat- 
ute. Blocher v. Mizell, 16 Pa. Dist. 


631. 
Porter v. Prince, 188 Mass. 80, 

74 NE 256; Johnson v. Thaxter, 12 
Gray (Mass.) 198 (both construing 
Gen. L. [1921] c 223 § 34, providing 
for further notice in such manner as 
may be ordered under Gen. L. [1921] 
Cn iaei lees ie 

[a] Where defendant is actually 
in the commonwealth at the time of 
service of process, although his per- 
manent residence is elSewhere, serv- 
ice by leaving a Summons at his last 
and usual place of abode is sufficient 
and he is not entitled to the further 
notice under Gen. St. c 126 § 6. Reed- 
er v. Holcomb, 105 Mass. 93. 

31. Personal service generally see 
supra §§ 74, 75. 

32. See statutory provisions. 

33. Ernst v. Colburn, 84 Colo. 170, 
26oe PDO. : 

34. See statutory provisions. 

fa] “Family” (1) means a collec- 
tive body of persons who live in one 
house under one head or manager, 
including parents, children, and serv- 
ants, and, in some instances, lodgers 
or boarders. L. J. Mueller Furnace 
Co. ‘v. Dreibelbis, (Mo. A.) 229 SW 
240; Colter v. Luke, 129 Mo. A. 702, 
108 SW 608; Mayhue v. Clapp, 128 
Okl. 1, 261 P 144. (2) The term is 
not confined to persons under defend- 
ant’s control or in his employ; thus, 
a widowed mother, who resides with 
her son, is a member of,his family, 
within the meaning of the statute. 
Ellington v. Moore, 17 Mo. 424. (3) 
Service of process may be made upon 
two minor defendants by leaving a 
copy with their mother as a member 
of the family of each. Weber v. Web- 
er, 49 Mo. 45. (4) The term does not 
include persons who are in the house- 
hold to visit or on business (May‘hue 
vy. Clapp, 128 Okl. 1, 261 P 144), (5) 
or a mere boarder, not related to de- 
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previsions must be strictly observed.*5 
it has been held proper to leave the copy with de- 
fendant’s wife,*® or one representing herself to be 
his sister,?® or daughter-in-law ;39 
his business partner who lives with him;*° or a per- 
son left in charge of defendant’s residence ;#! 
the superintendent of the apartment house.*? Deliv- 
ery to one who does not reside with defendant is 
If the statute requires the writ to be left 
with a member of defendant’s family, it is 
to leave it with a member of the family in which 
he resides, where he has no family of his own;*+ 
but in the absence of such a requirement anyone liv- 
ing with defendant is a suitable person.*® 
member of the family is also plaintiff, service by 
leaving the copy with plaintiff is bad.*°® 
not essential that the person with whom the copy 
is left be an adult,#* yet, even though the statute is 
silent as to the age of the person with whom the 
copy shall be left, it must be construed to mean a 


his wife ;°7 


bad.#3 


PROCESS 


Accordingly 


or | ant’s abode.*® 


or 


sufficient 


If the 
While it is 


person of such age as would understand what was 


fendant (Fowler v. Mosher, 85 Va. 
421, 7 SE 6542). (6) A married 
woman, having a husband and chil- 
dren, living in the house of an unmar- 
ried sister during her absence as a 
domestic servant in California, was 
not a “member” of such unmarried 
sister’s family. Hendricks v. Kellog, 
116 Miss. 22, 76 S 746. 

[b] In Louisiana the sheriff must, 
under Act (1918) No. 179, ascertain 
all essential facts from the person 
with whom the copy was left. Rob- 
inson v. Enloe, (A.) 121 S 320. 

{c] In Missouri (1) under an early 
statute, it was necessary that the 
person with whom the copy was left 
be white. Dobbins v. Thompson, 4 
Mo. 118. (2) This statute was. :re- 
pealed by IL. (1875) P, 105 which 
struck out word “white.” 
heinze v. Berg, 269 Mo. 263, 190 SW 
593. 

{d] In Virginia Code (1887) § 3207 
(Code [1904] p 1684), authorizing 
substituted service by delivering a 
copy at defendant’s usual place of 
abode, and giving information of its 
purport to his wife or any person 
found there, ‘who is a member of his 
family,” and above the age of sixteen 
years, should be construed as requir- 
ing that the wife should be.a member 
of defendant’s family in order to be 
entitled to receive the process, so 
that a return showing service by leav- 
ing a copy with defendant’s wife, but 
not stating that she was a member of 
defendant’s family, is insufficient. 
King v. 
Fed. 676, 85 CCA 348]. 

35. See cases passim this section. 

{a] In Illinois, where the statute 
requires that a copy be left with de- 
fendant, service of a summons by 


Jeaving a copy with defendant’s wife | 


does not give the court jurisdiction. 
Sherrell v. Huber, 186 Ill. A. 475. 

36. Lucas v. Wilson, 67 Ga. 356. 
But compare King v. Davis, 137 Fed. 
198 [aff 157 Fed. 676, 85 CCA 348] 
supra note 34 [d]; Sherrell v. Huber, 
186 Ill. A. 475 supra note 35 [a]. 

37. Barton v. J. R. Watkins, 31 Ga. 
A. 301, 120 SE 643. 

38. Collinge v. McLenegan, 19 Pa. 


Dist. 1033. 
Jackson vy. Smith, 83 Okl. 64, 


Morgan, 3 Yeates 
(Pa.) 258. 

41. Sharp v. McBride, 134 La. 249, 
63 S 892; Picard v. Vachon, 39 Que. 
K. B. 561, 27 Que. Pr. 347 [rev 27 Que. 
Pr. 269). 

42. Spear v. De Luque, 118 Misc. 
747, 194 NYS 433 [aff 204 App. Div. 
876 mem, 197 NYS 950 mem]. 

43. Carroll v. Muller, 31 Ga. A. 209, 
120 SE 548; Spencer v. Berns, 114 


Schneider- 


Davis, 137 Fed. 198 [aff 157 | 


Iowa 126, 86 NW 209; Rehage v. Hay- 
ford, 141 La. 103, 74 S 711; Sparks v. 
Weatherby, 16 La. 594; Heffner v. 
Gunz, 29 Minn, 108, 12 NW 342. 

[a] Person living in house.—Un- 
der Code Pr. art 189, authorizing con- 
structive service of process upon de- 
fendant by leaving it at his domicile, 
with a person of suitable age, ‘“‘liv- 
ing in the house,” a citation served 
upon a person other than: defendant, 
who is only transiently at defend- 
ant’s domicile, and does not reside 
there, is fatally defective. Lewis vy. 
Smith, 24 La. Ann. 617. 

[b] Service of total stranger oc- 
cupying another part of the building 
is not sufficient. Rehage v. Hayford, 
141 Las 103; 74S Wills 

44. Pyles v. Beall, 37 Wlas557,. 20 


SULTS) Peo vs Oratt, "7 Paige (N. Y.) 
325; Lafferty’s Hst., 31 Pa. Co. 391. 


[a] Hotel manager not a member 
of defendant’s family is not a person 
who may receive service. Roff First 
Nat. Bank y. Good, 127 Okl. 251, 260 
adios 

45. Brigham v. Connecticut Mut. 
L. Ins. Co., 79 Minn. 350, 82 NW 668. 


46. Rowan v. Ryan, 5 LackLegN 
(Pa.) 321. 
47. Conrad v. Johnson, 25 Ind. 487; 


Biles v. Basler, 24 Pa. Co. 8. 

[a] Person fourteen years old is 
prima facie of ‘suitable age and dis- 
cretion” under the statute. Temple v. 
Norris, 53 Minn. 286, 55 NW 138, 20 
LRA 159. 

48. Kimbel v. Villella, 20 Pa. Co. 
18; Regan v. Timony, 7 Pa. Co. 65. 
49. Bernhand v. Ennis, (Del. 

per.))-140: APL. 


Su- 


50. See supra § 98. 
51. See statutory provisions. 
52. Kinpacher, ete., Silk Dyeing 


Co. v. Cole, 16 Pa. Dist. 1015; Kinney 
Yaybioer 44 Pals Dist. 131,38 tePae@o. 


{a] Resident physician in charge 
of a sanatorium may receive process 
for the owner. Kopp v. Bashline, 29 
Pa. Dist. 273. 


53. See statutory provisions. 

54. Barwick v. Rouse, 53 Fla. 643, 
43 S 753. : 

55. Fla.—Barwick v. Rouse, 53 


Fila. 643, 43 S 758. 
Iowa.—Diltz v. Chambers, 2 Greene 


479. 
Herta, 212 Mich. 


Mich.—Knopf v. 
622, 180 NW 629. 
Park Land, etc., 


Va. 


Co. v. Lane, 


106 Va. 304, 55 SE 690. 

W. Va.—Vandiver v. Roberts, 4 W. 
Va. 493. 

56. U. S.—Mason vy. Connors, 129 


Fed. 831. 
ie ea v. Howard, 2 Day 


Del.—Odessa: Loan Assoc. v. Dyer, 


intended to be done with the summons.*® 
the statute merely requires the presence of some per- 
son, it need not be left with an occupant of defend- 


Person in charge of business. 
the copy may be left at defendant’s place of busi- 
ness°® with a person in charge thereof,®! “person 
in charge” is held to mean one who may be presumed 
to have been vested with some authority and to owe 
a corresponding duty to defendant.°? 

[§ 100] b. Informing Recipient as to Contents. 
Where the statute requires that the person with 
whom process is left be informed of its contents,** 
such a provision is mandatory,°* and mere delivery 
without such informing is insufficient.°® 

[§ 101] 7. Service on Agent or Attorney. While 
such methods of service are invalid without statu- 
tory authority,°® in some jurisdictions statutes, up- 
held as constitutional,®’ provide for substituted serv- 
ice upon defendant’s agent,®® or upon the resident 


[$§ 99-101 


Where 


Where, by statute, 


25 Del. 457, 81 A 469. 

Ga.—Jones v- Georgia Southern R. 
Co., 66 Ga. 558. 

lowa.—Brown v. Newman, 13 lowa 
546. 

La.—Fuselier v. Robin, 4 La. Ann. 
61% Jacobs ve Qucros.. 7, Robs tbs 
Holliday v. McCulloch, 3 Mart. N. S. 
176 


Me.—Holmes y. Fox, 19 Me. 107. 

Mont.—Davidson v. Clark, 7 Mont. 
100, 14 P 668. 

Porto Rico.—Aparicio v. Christian- 
son, 23 Porto Rico 457. 

Tex.—Gamble v. Dalrymple, 28 Tex. 
593. 

Eng.—Kerr v. Miller, 8 Dowl. P. C. 


322; Parmeter v. Reed, 7 Dowl. P. C. 
545. 

57. Frolich v. Hanson, 155 Tenn. 
601, 296 SW 353 (violating neither 


Sonstasart. 91, §. 38 wer *Uvas. Const: 
Amendm. XIV § 516): 

58. See Sheets provisions. 

[a] In Kentucky Civ. Code Pr. § 
51 subd 6, providing for the service 
of process on the resident agent of a 
nonresident, does not authorize a 
judgment against a nonresident de- 
fendant who was dead when suit was 
instituted, although process was 
served on a resident agent in charge 
of his business. Soper vy. Clay City 
Lumber Co., 53 SW 267, 21 KyL 933. 

[b] In Louisiana a citation may 
be served on an agent, but must be 
addressed to defendant. Waddill v. 
Payne, 23 La. Ann. 778. 

{c] In Texas (1) no statute au- 
thorizes service of citation upon an 
agent except where a corporation or 
joint-stock association is defendant, 
or where some person has specifical- 
ly designated another upon whom 
citation may be served in his stead. 
Scarborough v. Bradley, (Civ. A.) 256 
SW 349. (2) The fact that attorneys 
were agents for plaintiff in the main 
action did not make them her agents 
in entering an appearance for them- 
selves in an independent cross action 
against them, although filed with the 
main action, no matter how closely 
related, and a citation on them was 
not notice to her. Scarborough vy. 
Bradley, supra. 

{d] In England, under Sup. Ct. 
Rules, Order IX, service may be made 
on an agent of defendant. La Com- 
pagnie Gen. Transatlantic v. Law, 
[1899] A. C. 451; Tehoneux v. Hong 
Kong,. etc., Banking Corp., 33 Ch. D. 


aan O’Neil v. Clason, 46 L. J. Q. B. 
USI. 
{e] In Yukon Territory, under 


Consolidated Ordinances of North- 
west Territories of Canada .(1898) 
p 198 § 14, service may be made on an 
agent of defendant. Alaska Commer- 
cial Co. v. Debney, 144 Fed. 1, 75 CCA 


——_ 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


agents of certain classes of principals,®® or upon the 
attorney of defendant;®® but an attorney who does 
not represent defendant cannot be so served.*! The 
circumstances of the case must fall within the terms 
of the statute.*? Service made in conformity with 
the statute is good,®? but service is not good where 
the person served is not an agent®* or where the 
cause of action is not connected with the business of 
the agency.®® Under statutes providing for serv- 
ice upon agents of nonresidents, it has been held 
proper to serve a broker for sale of defendant’s 
land,®® an agent for collection of rents,** or a pilot 
or master of a boat.¢® Statutes also sometimes per- 
mit individuals to designate persons upon whom 
service of process may be made in their behalf dur- 
ing their absence from the state,°® and the provi- 
sions of the statute allowing such designation must 
be complied with.7° Where the statutes provide for 
service at defendant’s place of business by leav- 
ing a copy with one in charge,*! where defendant’s 
residence cannot be found, or is outside the juris- 
diction,’? inquiry must be made at the place of 
business as to residence in the county before process 
131 [rev 2 Alaska 303] (one having a’ 


power of attorney to transact all 
business for defendant is an agent+* 


~ PROCESS 


the writ on the creditor’s counsel, of 
record in the bankruptcy proceedings, 
as filing of proof of claim 
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ean be left with such person.73 

Partnership as agent. Where the agent is a part- 
nership, service on one of the partners is sufficient.74 

Service upon assistant of agent, where assistant 
is in actual control, is good.7 

[§ 102] 8. Posting and Mailing. Statutes in 
many jurisdictions provide for posting a copy of the 
process at some prominent place about the residence 
when it is impossible to leave it with a proper 
party,’® and as the copy must be left at defendant’s 
usual place of abode,** so, also, must it, when post- 
ed, be posted there*® and not at a former place of 
abode from which defendant has in good faith re- 
moved.?® 

Mailing.*° Statutory provisions for service by 
mail of notices,+ pleading,®? or other papers®*? have 
been held inapplicable to the service of original 
process.°* 

Posting and mailing. Some statutes providing 
for the posting of process further: require that a 
copy be mailed to defendant,®® and such requirement 
must be observed.*® Mailing without having post- 


66. Murphy v. Albany Pecan Dev. 
Co., 169 Iowa 542, 151 NW 500. 

[a] Evidence held sufficient.—To 
show that the resident defendant up- 


is not 


who may be served, even though de- 
fendant has left the jurisdiction). 

Appointment of agent by foreign 
corporation see Corporations § 3960. 

State official as agent for service 
on nonresident owner of motor vehi- 
cle see Motor Vehicles § 52. 

59. See statutory provisions. 

{a] In Kentucky a special provi- 
sion (Civ. Code Pract. § 51) is made 
for service in cases involving rail- 
ways. Maysville, ete., R. Co. v. Ball, 
108 Ky. 241, 56 SW 188, 21 KyL 1693; 
Adams Express Co. v. Crenshaw, 78 
Ky. 136 (common carrier). Compare 
Flexner v. Farson, 248 U. S. 289, 39 
SCt 97, 63 L. ed. 250 (discussing Ken- 
tucky statute). 

60. See statutory provisions. 

[a] In Maine St. (1821) c 59 § 3, 
allowing service on defendant’s at- 
torney, extends to all cases where 
process is by original summons. Nel- 
son v. Omaley, 6 Me. 218. 

[b] In New York, where two at- 
torneys are in partnership doing busi- 
ness in the name of one whose name 
appears as attorney of record for de- 
fendants, service on the other is suf- 
ficient. Lansing v. McKillup, 7 Cow. 
416. See Anonymous, 5 Wend. 82 
(service of papers on an agent is good 
where the attorneys for the adverse 
parties reside in different counties, 
although their residence is within 
forty miles of each other). 

{c] In Newfoundland service on 
defendant’s attorney is sufficient to 
permit signing judgment by default. 
Baird v. O’Neil, 5 Newfoundl. 279. 

[d] In Quebec, when an advocate 
has his chosen place of domicile with- 
in a radius of a mile from the court- 
house, all services on him should be 
made at this chosen domicile, even if 
he has ceased to occupy it; and serv- 
ice cannot be made on the clerk of the 
court unless this domicile has been 
found closed. Hogue vy. Daveluy, 7 
Que. Br: 129; 

61. Kimball v. Sweet, 170, Mass. 
538, 51 NE 116; Savage v. Saunders, 
6 N. J. Misc. 60, 139 A 897; De Camps 
v. Sainsbury, 49 Ont. L. 131, 64 Dom 
LR 53. 

{a] Rule applied.—(1) Attorney 
for plaintiff cannot be served with 
process in a cross action by persons 
other than defendant in the main ac- 
tion. Kimball v. Sweet, 170 Mass. 
538, 51 NE 116. (2) Mass. Gen. L. c 
227 §§ 2,-3, authorizing service of 
writ in a cross action on nonresident 
plaintiff’s attorney of record, does not 
authorize bankrupt, suing creditor 
after confirmation of composition un- 
der Bankruptcy Act § 70f, to serve 


bringing of action. E. R. Sherburne 
Co. v. Wellenstein, 285 Fed. 793. (3) 
A nonresident defendant cannot be 
brought under the jurisdiction of the 
court by service on a resident attor- 
ney at law merely retained to repre- 
sent defendant in another suit in case 
they should appear voluntarily. 
Shainwald v. Davids, 69 Fed. 701. 

62. Ga.—Stallings v. Stallings, 127 
Ga. 464, 56 SE 469, 9 LRANS 593. 

Iowa.—Hall v. Chandler, 189 Iowa 
851, 179 NW 190. 

Minn.—Dragon Motor Car Co. v. 
Storrow, 165 Minn. 95, 205 NW 694. 

N. Y.—Jones v. Altenbrand, 159 
INSYIS i hile 

Pa.—Tyack v. Grove, 1 Woodw. 99. 

[a] Thus (1) where the agent was 
appointed to receive process in par- 
ticular kinds or classes of actions, 
service on him is not good when the 
suit does not fall within those classes. 
Dragon Motor Car Co. v. Storrow, 165 
Minn. 95, 205 NW 694; Jones v. Alten- 
brand, 159 NYS 77. (2) Where the 
statute provides for service on 
agents of nonresidents only, a resi- 
dent cannot be so served. Stallings 
v. Stallings, 127 Ga. 464, 56 SE 469, 9 
LRANS 593; Thornburg v. Bennett, 
206 Iowa 1187, 221 NW 840. 


63. Behn v. Whitney, 125 Ind. 599, 
25 NE 187; Rauber v. Whitney, 125 
Ind. 216, 25 NE 186; Guenther v. 


American Steel Hoop Co., 116 Ky. 580, 
76 SW 419, 25 KyL 795. 

64. Iowa.—North English Sav. 
Foe v. Webber, 204 Iowa 958, 216 NW 
10. 

Ky.—Tennessee Pub. Co. v. Walker, 
205 Ky. 420, 265 SW 941; Pague v. 
Ottumwa, ete., R. Co., 10 Ky. Op. 843. 


La.—Farmer vy. Hafley, 38 La. Ann. 
232. : 

Mass.—Fall River v. Riley, 140 
Mass. 488, 5 NE 481; Gardner v. 


Barker, 12 Mass. 36. 


N. Y.—Martin v. Central Vermont ] 


R. Co., 50 Hun 347, 3 NYS 82. 

Wis.—Frink v. Sly, 4 Wis. 310. 

[a] Thus (1) to serve a notice on 
a man’s debtor is no notice to the 
man of a claim against him. The 
debtor is in no sense his agent. Mar- 
tin v. Central Vermont R. Co., 50 
Hun 347, 3 NYS 82. (2) A nonresi- 
dent defendant cannot be served by 
serving an agent of a company of 
which defendant is a member. Frink 
v. Sly, 4 Wis.’ 310. 

65. Thornburg v. Bennett, 206 
Iowa 1187, 221 NW 840; Dolan v. 
Keppel, 189 Iowa 1120, 179 NW 515; 
Barnabee v. Holmes, 115 Iowa 581, 
88 NW 1098; Bumpus vy. Hardenburg, 
3 Pa, Dist. 27. 


on whom process against all the de- 
fendants was served was the agent of 
the nonresident defendants in the 
transaction in question, so that serv- 
ice on him was valid as to the others. 
Murphy v. Albany Pecan Dev. Co., 
169 Towa 542, 151 NW 500. 

67. Andonique v. Carmen, 151 Ky. 
249, 151 SW 921. 

68. Johnson v. Westerfield, 143 
Ky. 10, 1835 SW 425; Dooly v. Jones, 5 
Newfoundl. 203. 

69. See statutory provisions. 

(a] In New York only residents 
may take advantage of the statute. 
Rosenthal v. United Transp. Co., 196 
App. Div. 540, 188 NYS 154. 

70. Lyster v. Pearson, 7 Misc. 98, 
be NYS 399 [rev 6 Misc. 618, 26 NYS 


See ‘supra § 98. 
See statutory provisions. 

73. Fisher v. Goodman, 26 Pa. 
Dist. 584; Lackey v. Loh, 25 Pa. Dist. 
92; Musselman v. Reese, 19 Pa. Dist. 
249; Com. v.' Langan,” 17=Pa:. Dist! 
807; Otto Gas Engine Co. v. McFar- 
land, 8 Pa. Dist. 133; Linahan v. Law- 
son, 43 Pa. Co. 533; Lackey v. Don- 
nelly, -43) Pa... Co.) 392 | O’7Brien 2v. 
Barlett, 29 Pa. Co. 124. 

74 Render v. Hartford F. Ins. Co., 
33 Ga. A. 716, 127 SE 902 (under Civ. 
Code [1910] § 3167, applying rule of 
service on partnership by service on 
member thereof [see Partnership § 
489 text and note 64]) 


75. Crane v. Hall, 165 Ky. 827, 178 
Sw 1096. 

76. See statutory provisions. 

77. See supra § 98 


78. EHarle v. McVeigh, 91 U.S. 
503, 23 L. ed. 398; Hendricks v. Kel- 
log, 116 Miss. 22, 76 S 746; Johnson 
v. Diamond, 208 App. Div. 639, 203 
NYS 895; Dixon v. Carrucci, 49 Misc. 
222, 97 NYS 380; Williamson y. Tay- 
lor, 96 W. Va. 246, 122 SH 530. 

[a] Evidence held sufficient to 
show that process was left at door of 
proper residence. Johnson v. Dia- 
mond, 208 App. Div. 639, 203 NYS 895. 

79. Williamson v. Taylor, 96 W. 
Va. 246, 122 SE 530. 

80. Mailing: 

As personal service see supra § 78. 
In lieu of or in aid of publication see 
infra §§ 221-224. 


81. See Notice §§ 69-73. 

82. See Pleading § 926. 

83. See Motions and Orders §§ 61, 
234. 

84. St. Paul Sav. Bank vy. Orthier, 


52 Minn. 98, 53 NW 812, 18 AmSR 498. 
85. See statutory provisions. 
86. Fromer vy. Langer, 121 Misc. 
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ed is likewise invalid service.§7 


[§ 103] 9. Order for Substitution Service—a. In 
Substituted service can be made only when 
This order may be made 
Such an order is not an order 
Where the stat- 
ute provides for filing the order for substituted serv- 
ice within a certain time prior to the return day of 


General. 
authorized by the court.8§ 
without notice.s® 
granting a provisional remedy.°° 


the summons,°®! the court obtains 
where the order is not so filed.®? 
[§ 104] b. Affidavit for Order. 


or that defendant evades service.®? 
on an affidavit which does not fully 


550, 201 NYS 308; Bandler v. Berlin, 


185 NYS 241; Manzi v. Mayer, 141 
NYS 898. 

87. Leavitt v. Matzkin, 114 NYS 
687. 

88. Johnson vy. Davis, 32 F. (2d) 
391; Matter of McDonald, 225 App. 


Div. 403, 233 NYS 368 [rev 130 Misc. 
631, 225°N YS. 185]. 

[a] Municipal court practice (Mu- 
nicipal Ct. Code § 23) provides for 
substituted service on defendant in 
a proper case. Casey v. White, 48 
Misc. 659, 96 NYS 190. 

89. Globe Indemn. Co. v. MacDoug- 
al; 133 Mise. 263, 231 NYS 643. 

90. McCarthy v. McCarthy, 13 Hun 
(N. Y.) 579 [rev 54 HowPr 97]. 

91. See statutory provisions. 


92. Thompson v. Rawlston, 117 
NYS 904. : ; 

93. See statutory provisions. 

{a] In British Columbia the affi- 


davit in support of application must 
show that notice will probably come 
te notice of defendant. Sun Life As- 
soc.Co: v. Tardiff, 27 B..C. 213, [1919] 
2 WestWkly 846. 

94. Simpson v. Burch, 4 Hun (N. 
Vi) 305, -6 Dhomps, &:.C. 560; Wolter 
Vv. Liebmann, 52. .Mise. 517, 102 NYS 
487; Nagle v. Taggart, 4 AbbNCas 
NAYS) ret Davies v. Westmacott, 7 
GB, NSS 829, 97 HCL 829% 141 Re- 
print 104i: Firth v. Bush, 9 Jur. N. 
S. 431; Young Vv. Dominion Constr. 
Cos 19 Ont. Pr. 139; Robertson - v. 
Mero, 9 Ont. Pr. 510. 

[a] Sufficiency of showing.— 
Averments to the effect that affiant 
had at specified times called at the 
residence of defendant, and, on stat- 
ing that ‘he had a paper for her, was 
informed at such times, by servants 
and others, that she was in, but was 
told by her father that he, affiant, 
could not see her. McCarthy v. Mc- 
Carthy, 16 Hun 546 [aff 84 N. Y. 671]. 

{b] Basis for service by regis- 
tered letter.— Where it is shown that 
plaintiff has exhausted all means per- 
sonally to serve a writ of Suminons 
out of the jurisdiction, the court may 
allow substituted service by regis- 
tered letter. Seaton v. Clarke, L. R. 
26 ir. 297; 

95. Reiter v. Irving, 128 Misc. 13, 
217 NYS 186; Duryee v. Hunt, 56 
Misc. 684, 107 NYS 734. 

96. Nichols v. Emmett, 56 Misc. 
321, 107 NYS 663. 

[a] Order should be granted where 
it appears from the affidavit that de- 
fendant could not be found. Carter 
v. Youngs, 42 N. Y. Super. 169; Mol- 
loy v. Lennon, 22 Misc. 542, 49 NYS 
1004; Phillips v. Winne, 20 NYS 49 
[aff 139 N. Y. 607 mem, 35 NE 203 
mem]. 


{b] Order should not be granted 


Some statutes re- 
quire that an order for substituted service be ob- 
tained from the court, upon showing by affidavit 
that personal service cannot be made.°? 
vit should show that every means of effecting per- 
sonal service has been exhausted,°* that defendant 
resided in or had its place of business in the state,°° 
that defendant cannot be found within the state,°®® 


PROCESS 


statute is bad.°8 
vit is not sufficient to render the proeess invalid.®® 

[§ 105] D. Service by Publication*!—1. In Gen- 
Service of process by publication is a method 
provided by statute for bringing in parties, where 
personal service cannot be had after the exercise 
of due diligence.? 
service,? 
It was unknown at common law,°® is of com- 


eral. 


personal 


no jurisdiction | only.* 


[§§ 102-105. 


A mere irregularity in the affida- 


It is intended as a substitute for 
and gives constructive notice 


paratively recent origin,® and is not permissible un- 


The affida- 
not be had.§& 


An order based 
comply with the 


on an affidavit showing where de- 
fendant may be found. Foot y. Har- 
ris, 2) Abber (CN. Y.)) 454. 

97. Nichols v. Emmett, 56 Misc. 
321, 107 NYS 663; Tricoli v. McKen- 
zie, 123 NYS 211; Held v. Broadbelt, 
113 NYS 1062; New York Leasing Co. 
v. O’Brien, -110 NYS 1031; Foot v: 
Harris, 2 AbbPr (N. Y.) 454. 

[a] Evidence held insufficient to 
show that defendant had avoided 
service, so as to authorize order for 
substituted service. Nichols v. Em- 
mett, 56 Misc. 321, 107 NYS 663. 

[b] Affidavit on knowledge and 
belief that defendant was within the 
state and avoiding service made by 
plaintiff's attorney is insufficient 
when the sources of such knowledge 
and belief were not stated. Nichols 
v. Emmett, 56 Mise. 321, 107 NYS 


663. 
Rothrock v. Bauman, 73 Mont. 
401, 236 P 1077. 

99. Lawrence _ yv. 
Misc. 608, 92 NYS 

1. In justices’ courts see Justices 
of the Peace § 156. 

- Bronson v. Keokuk, 4 F. Cas. 
No. 1,928, 2 Dill. 498. 

3. Wells v. Walsh, 25 Mich. 344; 
Thompson v. Thomas, 11 Mich. 274; 
Faulk v. Smith, 84 N. GC. 501. 

4, Curtis vo. Hoyt, 1926 Tfowanles 
186 NW 460. 

5. Hartzell v. Vigen, 6 N. D. 117, 
69 NW 2038, 66 AmSR 589, 35 LRA 
451; Mertens v. Northern State Bank, 
68 Or 273; 136) P 885. 

6 Hartzell v. Vigen, 6 N. D. 117, 
69 NW 2038, 66 AmSR 589, 35 LRA 451. 

7. U.S.—Hyslop v. Hoppock, 12 F. 
Cas. No. 5,689, 5 Ben. 533. 

Ala.—State v. Ellis, 211 Ala. 489, 
100 S 866. 
aaa. C.—Plumb v. Bateman, 2 App. 


Hawaii.—Sackwitz v. Goodwin, 21 
Hawaii 84. 

Nev.—State v. Langan, 37 Nev. 91, 
LIP -bi4, 142) PU638i State jv... State 
Bank, etc., Co., 37 Nev. 55, 139 P 505, 
142 P. 627. 

N. C.—Jones v. Mason, 4 N. C. 561. 

N. D.—Roberts v. Enderlin Inv. 
Cor 2a Ni> Dab 9.4, 9599) 132 NV a4 
[eit Cyc}. 

Porto Rico.—Ortiz v. Alcala, del 
Olmo, 2 Porto Rico Fed. 95. 

Tex.—Walters: v. Bray, (Civ. <A.) 
70 SW 4438. 

“Constructive service is allowable 
only where it is expressly authorized 
by statute.” Bisby v. Mould, 138 
Iowa 15, 17, 115 NW 489. 

8. See statutory provisions; and 
infra § 106. See also Williams v. Bat- 
ten, 1562-Gan 620), Ide Sie 09a 
Blachly v. Blachly, 169 Iowa 489, 493, 
151 NW 447 [both quot Cyc]. 
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*By WILLIAM A. MARTIN (§§ 105-212). 


less authorized by statute.? 
ent time, statutes exist in practically all jurisdic- 
tions which authorize service of process by publica- 
tion in designated cases where personal service can- 
But it is permissible only in the cases 
enumerated by statute,® and then only on strict com- 
pliance with the provisions thereof.?° 
strictly to cases of necessity!t and is never per- 
missible where personal service is practicable,” even 


However, at the pres- 


It is limited 


[al Warning orders.—(1) In Ken- 
tucky warning orders have been sub- 
stituted for service by publication 
(Brownfield v. Dyer, 7 Bush (Ky.) 
505; Stump v. Beatty, 8 Dana (Ky.) 
14), (2) and such an order is con- 
structive notice of the pendency of 
the suit (Taylor v. Gibbs, 3 B. Mon. 
(Ky.) 316; Chiles v. Boon, 3 B. Mon. 
(Ky.) 82). °(3) It is in the nature 
of a rule, and is not a process with- 
in the meaning of the code of prac- 
tice, or that section of the constitu- 
tion which provides that the style of 
all process shall be ‘‘The Common- 
wealth of Kentucky.” Northern 
Bank v. Hunt, 93 Ky. 67, 19 SW 3, 14 
KyL 1. 

9. See infra § 114. 


10. See infra § 106. 
11. Bear Lake County v. Budge, 
9 Ida. 703, 


75 P 614, 108 AmSR 179; 
Bardwell v. Cullins, 44 Minn. 97, 46 
NW 315, 20 AmSR 547, 9 LRA 152; 
Flynn vy. Tate, 286 Mo. 454, 228 SW 
1070; Chilton v. Tam, 235 Mo. 498, 
139 SW 126; Stanton v. Thompson, 
234 Mo. 7, 136 SW 698; Mosely v. 
Eeclly 126 Mo. 124, 28 SW 895, 26 LRA 


12. _ U. S.—Hicks v. Crawford Coal, 
etc.,.Co., 190, Red. 334; 

Ala.—Gill v. Moore, 200 Ala. 511, 76 
S 453. 

Colo.—Webster v. Heginbotham, 23 
Colo. A.229,129 P 569 [aff 58 Colo. 
351 mem, 145 P 1165 mem]. 


Ida.—Bear Lake County v. Budge, 
9 Ida. 708, 75 P 614, 108 AmSR 179. 
Iowa.—Curtis v. Hoyt, 192 Iowa 


1334, 186 NW 460; Main v. Kick, 180 
Iowa _50,-161 NW 711; Lot Two v. 
Swetland, 4 Greene 465. 

Visenaux, 129 
Minn. 270, 152 NW 640; McNamara 
Vv. Casserly, 61 Minn. 335, 63 NW 880; 


Bardwell vy. Cullins, 44 ‘Minn. 97%, 46 
NW 315, 20 AmSR 547, 9 LRA 152. 

Miss._-Brown v. Levee Comrs., 50 
Miss. 468. 

Mo.—Flynn v. Tate, 286 Mo. 454, 
228 SW 1070. 

Nebr.—Blair v. West Point Mfg. 


Co., 7 Nebr. 146. 

N. Y.—Peck v. Cook, 41 Barb. 549. 

Okl.—Fenton v. Burleson, 33 Okl. 
230, 124 P 1087; Hockaday y. Jones, 
8 Okl. 156, 56 P 1054. 

Tex. —Gordon Vv. Reeder, (Civ. A.D 
202 SW 983. 

Wash.—Sparks v. Standard Lumber 
Co., 92 Wash. 584, 159° P 812: Olson 
Vv. Johns, 56 Wash. 42, 104 P 1116; 
Rust v. McManus, 52 Wash. 699, 100 
PISO Rustive Kennedy, 52 Wash. 472, 
100 P 998; Pyatt v. Hegquist, 45 
Wash. 504, 88 P 933; State v. Pierce 
ey aae Super. Ct., 6 Wash. 252, 33 P 


“The practice should be such as to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 105-106] 


though pers 
when all th 


as personal service.1® 
[§ 106] 2. Statutes Authorizing 


Secure personal service in all cases 
where the residence of the absent de- 
fendant is known or can be ascer- 
tained; and to substitute or resort 
to constructive service by publication 
only where the better mode is not 
practicable within a reasonable.time 
and by reasonable diligence.’ Bron- 
son v. Keokuk, 4 F. Cas. No. 1,928, 
2 Dill. 498 [cit in Hicks v. Crawford 
Coal, etc., Co., 190 Fed. 334]. 

{a] Thus publication service on 
a person who is actually and openly 
a resident of a county where the ac- 
tion is brought is a nullity. Curtis v. 
Hoyt, 192 Iowa 1334, 186 NW 460; 
Estrem v. Slater, 181 Iowa 920, 165 
NW 263. 

13. Gordon v. Reeder, 
A.) 202 SW 983. 

14. Vallette v. Kentucky Trust Co., 
2 Handy 1, 12 Oh. Dee. (Reprint) 
299) Parkersv-.Kintzle, 12° Pa. Dist. 
Pea Sm. OOne aie 

15. See cases infra this note. 

“In cases falling within the pur- 
view of that statute, and where it is 
strictly complied with, a court of 
general jurisdiction in the classes of 
cases mentioned in the statute ob- 
tains aS much jurisdiction over the 
persons of nonresidents upon a pub- 
lication regularly made as if they 
were personally served with proc- 
ess.”’ Shemvwell v. Betts, 264 Mo. 268, 
ZU UTA SW 9.0) To same effect 
Emery v. Kipp, 154 Cal. 83, 97 P 17, 
129 AmSR 141, 19 LRANS 983, 16 Ann 
Cas 792; Morgan v. Woods, 33 Ind. 
23; Mosely v. Reily, 126 Mo. 124, 28 
SW 895, 26 LRA 721; Mutual L. Ins. 
Co. v. Pinner, 43 N. J. Eq. 52,10 A 184. 

16. Empire Raneh, etc., Co. v. 
Saul, 22 Colo. A. 605,127 P 123; State 
v. Rose, 93 Fla. 1018, 114 S 373. 

17. .U. S.—Pennoyer v. Neff, 95 U. 
S. 714, 24 L. ed. 565; Galpin v. Page, 
L3e Wall. 850) 20 Ts ed. 959; lint v. 
Coffin, 176 Fed. 872, 106 CCA 342 [cer- 
tiorari den 217 U. S. 602, 30 SCt 693, 
54 L. ed. 898]; Cohen v. Portland 
Lodge No. 142. B. P.O. E., 152) Fed. 
357, 81 CCA 483 [aff 144 Fed. 266]; 
Cohen v. Portland Lodge No. 142 B. P. 
O. E., 144 Fed. 266 [aff 152 Fed. 357, 
81 CCA 483]; Meyer v. Kuhn, 65 Fed. 
705, 18 CCA 298; Bracken v. Union 
Pac. R. Co., 56 Fed. 447, 5 CCA 548; 
Batt v. Procter, 45 Fed. 515; Hartley 
v. Boynton, 17 Fed. 873, 5 McCrary, 
453; Cissel v. Pulaski County, 10 Fed. 
891, 3 McCrary 446; Gray v. Larri- 
more, 10 F. Cas. No. 5,721, 4 Sawy. 
638, 2 Abb. 542; Mercantile Trust Co. 
v. Lamoille Valley R. Co., 17 F. Cas. 
No. 9,432, 16 Blatchf. 324. 

Ala.—Scott v. Shelley, 219 Ala. 122, 
121 S 396; Sayre v. Elyton Land Co., 
73 Ala. 85; Paulling v. Creagh, 63 
Ala. 398; Holly v. Bass, 63 Ala, 387. 

Ark.—Baker v. York, 65 Ark. 142, 
45 SW 57; Crudup v. Richardson, 61 
Ark. 259, 382 SW 684; Gibney v. 
Crawford, 51 Ark. 34, 9 SW 309; Lusk 
v. Perkins, 48 Ark. 238, 2 SW_ 847; 


(Tex. Civ. 


Felkner v. Tighe, 39 Ark. 357; Law- 
rence v. State, 30 Ark. 719; Coons v. 
Throckmorton, 25 Ark. 60; Clarke v. 
Strong, 13 Ark. 491. 

Cal.—Peo. v. Applegarth, 64 Cal. 
229, 30 P 805; Peo. v. Ray, 12 P 161; 
Cohn v. Kember, 47 Cal. 144; Forbes 


v. Hyde, 31 Cal. 342; Braly v. Seaman, 
30 Cal. 610; McMinn v. Whelan, 27 
Cal. 300; Ricketson v. Richardson, 
26 Cal. 149; Peo. v. Huber, 20 Cal. 
81; Jordan v. Giblin, 12 Cal. 100; 
McPhail v. Nunes, 38 Cal. A. 557, 177 
P 193; Lima v. Lima, 26 Cal. A. 1, 
147 P 233, 237. Compare McKendrick 


[50 C. J.—32] 


1 service is difficult to obtain.8 
atutory requirements have been com- 
plied with, service by publication must be deemed a 
complete and sufficient service of process,!4 and in 
eases falling within the purview of. the statute serv- 
ice by publication has been said to be as effective 
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pose, Construction, and Operation. The purpose of 
statutes authorizing service of process by publica- 
tion is to give defendants notice that an action 
against them is pending and an opportunity to come 
to court and make their defense.'é 
as service of process by publication is in deroga- 


And inasmuch 


tion of the common law, the statutes authorizing it 


Service—a. Pur- 


v. Western Zine Min. Co., 165 Cal. 24, 
130 P 865 (the provisions prescribing 
the process and mode of service upon 
persons who cannot be _ personally 
reached should receive a most liberal 
construction to avoid the conclusion 
that there is no statutory provision 
made for any process at all upon any 
given class of persons who are other- 
wise, subject to the jurisdiction of 
the court). 

Colo.—Jotter v. Marvin, Colo. 
548, 189 P 19; Empire Ranch, etc., 
Co.) v. .Coldren;- 51 Colo.) 115, 117 P 
1005; Trowbridge v. Allen, 48 Colo. 
419, 110 P 193; Frybarger v. McMil- 
len, 15 Colo. 349, 25 P 713; Beckett 
v. Cuenin, 15 Colo. 281, 25 P 167, 22 
AmSR, 399; O’Rear v. Lazarus, 8 
Colo. 608, 9 P 621; Brown v. Tucker, 
7 Colo. 30, 1 P 221; Israel v. Arthur, 
7 Colo. 5, 1 P 438; Clayton v. Clayton, 
4 Colo. 410; Gibson v. Wagner, 25 
Colo. A. 129, 186 P 93; Empire Ranch, 
ete. Co. waisaul, 122) Colo. (A..2605,, 12,7 
P 123; Everett v. Connecticut Mut. 
L. Ins. Co., 4 Colo. A. 509, 36 P 616; 
Davis v. John Mouat Lumber Co., 2 
Colo. A. 381, 31 P 187. 

Dak.—Soderberg v. Soderberg, 1 
Dak. 503; Anonymous, 1 Dak. 500. 

D. C.—Morse v. U. S., 29 App. 433; 
Plumb v. Bateman, 2 App. 156. 

Fla.—Tibbetts v. Olson, 91 Fla. 824, 
108 S 679; Ortell v. Ortell, 91 Fla. 
50, 107 S 442; Reynolds v. Harrison, 
90 Fla. 834, 106 S 909; Wilson v. 
Drumright, 87 Fla. 202, 99 S 553; 
West 132 Feet, ete. v. Orlando, 80 Fla. 
229, 91 S 369 [rev on reh 80 Fla. 233, 
86 S 197]; Myakka v. Edwards, 68 
Fla. 382, 67 S 217, AnnCas1917B 201; 
Wylly v. Sanford L. & T. Co., 44 Fla. 
818, 33 S 453; Shrader v. Shrader, 36 
Bla. 502,10 S 672. 

Ga.—Williams v. Batten, 156 Ga. 
620, 119 SE 709, 711 [quot Cyc]. 

Ida.—Mills v. Smiley, 9 Ida. 325, 
716 .P 783; Strode v. Strode, 6) ida. 
67, 52 P 161, 96 AmSR 249. 

Ill.—Correll v. Greider, 245 Ill. 378, 
92 NE 266, 137 AmSR 327; McChes- 
ney v. Peo., 145° Tl) 614, 34 NE 431; 
Haywood v. Collins, 60 Ill. 328; Hay- 
wood v. McCrory, 33 Ill. 459; Kircher 
v. M. Keating, etc., Co., 145 Ill. A. 
1; Baldwin vy. Ferguson, 35 Ill. A. 
393. But see Michael v. Mace, 137 
Ill. 485, 27 NE 694. 

Ind.—Vizzard v. Taylor, 97 Ind. 90; 
Bastin v. Myers, 82 Ind. A. 325, 144 
NE 425; Deputy v. Dollarhide, 42 
Ind. A. 554, 86 NE 344. 

Iowa.—Phelps v. Thornburg, 206 
Lowa, 1150)) 221° NW. 8355 "Curtis "v. 
Hoyt, 192 Iowa 1334, 186 NW 460; 
Carr v. King, 184 Iowa 734, 169 NW 
33; Blachly vy. Blachliy, 169 Iowa 


oo, 
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489, 493, 151 NW 447 [quot Cyc]; 
Manion vy. Brady, 158 Iowa 306, 138 
NW 558; Empire Real Hst., etc., Co. 


v, Beechley, 137 Iowa 7, 114 NW 556, 
126 AmSR 248; Schaller v. Marker, 
136 Iowa 575, 114 NW 438; Priestman 
v.. Priestman, 103 Iowa 320, 72 NW 
535; Carnes v. Mitchell, 82 lowa 601, 
48 NW 941; Guise v. Early, 72 Iowa 
283, 33 NW 683; Miller v. Corbin, 46 
Iowa 150; Bradley v. Jamison, 46 
Iowa 68; Bardsley v. Hines, 33 lowa 
15a, vAbell,., v.. Cross, 17 Lowa .L7 ls 
Tunis v. Withrow, 10 Iowa 305, 77 
AmD 117; Lot Two v. Swetland, , 4 
Greene 465; Trask v. Key, 4 Greene 
372; Pinkney v. Pinkney, 4 Greene 
324; Broghill v. Lash, 3 Greene 357. 

La.—Botts v. New Orleans, 9 La. 
Ann. 233; New Orleans v. Cochrane, 
8 La. Ann. 365. 

Md.—Hardester y. Sharretts, 84 Md. 


are subject to strict construction’ and must be 


146, 34 A 1122. 

Mich.—Adams v. Hosmer, 98 Mich. 
51, 56 NW 1051; Colton v. Rupert, 60 
Mich. 318, 27 NW 520; Granger v. 
dudee Super. Ct., 44 Mich. 384, 6 NW 


Minn.—-Wiik v. Russell, 173 Minn. 
580, 218 NW 110; Smith v. Ince, 138 
Minn. 223, 164 NW 903; D’Autremont 
v. Anderson Iron Co., 104 Minn. 165, 
116 NW 357, 124 AmSR 615, 17 LRA 
NS 236, 15 AnnCas 114; Gilmore v. 
Lampman, 86 Minn. 493, 90 NW 1113, 
9 AmSR 376; Ware v. Haston, 46 
Minn. 180, 48 NW 775; Morey v. Mor- 
ey, 27 Minn. 265, 6 NW 783. 

Miss.—Hume v. Inglis, 122 S 535; 
Mercantile Acceptance Corp. Vv. 
Hedgepeth, 147 Miss. 717, 112 S 872; 
Mays Food Products, Inc. v. Gloster 
Lumber Co., 137 Miss. 691, 102 S 735; 
McCray v. McCray, 137 Miss. 160, 102 
S 174; Belt v. Adams, 124 Miss. 194, 
86 S 584; Ponder v. Martin, 119 Miss. 
156, 80 S 388; Moore v. Sommerville, 
80 Miss. 323, 31 S 793, 32 S 294; Diggs 
v. Ingersoll, 28 S 825; Burks v. Burks, 
66 Miss. 494, 6 S 244; Moore v. Wil- 
liams, 44 Miss. 61; Foster v. Sim- 
mons, 40 Miss. 585; Zecharie v. Bow- 
ve 9 Miss. 584, 40 AmD 111, 11 Miss. 


Mo.—Rochford v. Bailey, 17 SW 
(2d) 941; State v. Stewart, 313 Mo. 1, 
281 SW 768; Ellrod v. Sligo Furnace 
Co., 229: SW 186;) Flynn v: Tate, 286 
Mo. 454, 228 SW 1070; Johns v. Har- 
grove, ete., Lumber Co., 219 SW 967; 
Orchard v. Smith, 198 SW 574; Mc- 
Menamy Inv., ete, Co. v. Stillwell 
Catering. Co., 267 Mo. 340, 184 SW 
467 [rev 175 Mo. A. 668, 158 SW 427]; 
South Missouri Pine Lumber Co. v. 
Carroll e255) Mow 3.50 hOs SVs 
Chilton v. Tam, 235 Mo. 498, 139 SW 
126; Stanton v. Thompson, 234 Mo. 
7, 136 SW 698; Shuck v. Moore, 232 
Mo. 649, 1385 SW 59; Blickensderffer 
v. Hanna, 231 Mo. 93, 132 SW 678; 
Hinkle v. Lovelace, 204 Mo. 208, 102 
SW 1015, 120 AmSR 698, 11 LRANS 
730, 11 AnnCas 794; Harness v. Cra- 
vens, 126 Mo. 233, 28 SW 971; Myers 
vVieMcRay, Vit Mow 377." 21"SW- 130: 
Charles v. Morrow, 99 Mo. 638, 12 SW 


903; Quigley v. Mexico Southern 
Bank, 80 Mo. 289, 50 AmR 503; Hoff- 
man v. Mechanics-American Nat. 


Bank, (A.) 287 SW 874; State v. Hor- 
ine, 63 Mo. A. 1; Murdock v. Hillyer, 
45 Mo. A. 287. 

Mont.—Palmer _ v. 
Mont. 186, 19 P 585. 

Nebr.—Stull v. Masilonka, 74 Nebr. 
309, 104 NW 188, 108 NW 166; Fra- 
zier v. Miles, 10 Nebr. 109, 4 NW 930; 
Atkins v. Atkins, 9 Nebr. 191, 2 NW 
466. 

Nev.—Perry v. Esmeralda County 
Seventh Judicial Dist. Ct., 42 Nev. 284, 
174 P 1058; Wildes v. Lou Dillon 
Goldfield Min. Co., 41 Nev. 364, 170 P 
1046; State v. Langan, 37 Nev. 91, 139 
P 514, 142 P 631; State v. State Bank, 
etc., Co., 37 Nev. 55, 139 P 505, 142 P 
627; Coffin v. Bell, 22 Nev. 169, 37 P 
240, 58 AmSR 7388; Victor Mill, etc., 
Co. v. Esmeralda County Justice Ct., 
18 Nev. 21, 1 P 8381; Scorpion Silver 
Min. Co. v. Marsano, 10 Nev. 370; Roy 
v. Whitford, 9 Nev. 370; Little v. Cur- 
rie, 5 Nev. 90. 

N. H.—Thompson v. Carroll, 36 N. 
1S wale 

N. M.—Owens v. Owens, 32 N. M. 
445, 259 P 822; Bowers v. Brazell, 31 
N. M. 316, 244 P 893; Ex p. Priest, 16 
N. M. 692, 120 P 894. 

N. Y.—Valz v, Sheepshead Bay 
Bungalow Corp., 249 N, Y. 122, 163 


McMaster, 8 
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strictly complied with to render such service valid,+® 


and give the court jurisdiction.!® 


quired to be taken by the statute is essential to the 
validity of the service?® and if any of the steps 
necessary to secure it are omitted, the court will 
not obtain jurisdiction over defendant to render 
judgment;?! and this is so, although defendant may 
Furthermore, the meth- 
od provided by statute for acquiring jurisdiction by 
constructive service must not only be strictly fol- 
lowed, but must be followed to the exclusion of any 
other method -not also clearly provided.?* 


have had actual notice.22 


NE 124 [certiorari den 278 U. S. 647 
mem, 49 SCt 82 mem, 73 L. ed. 560 
mem]; Erickson v. Macy, 231 N. Y. 
86, 131 NE 744, 16 ALR 1322; Rome 
Trust Co. v. Cummings, 123 Misc. 884, 
206 NYS 728; Matter of Rowley, 114 
Misc. 375, 186 NYS 656; Fink v. Wal- 
lach, 47 Misc. 247, 95 NYS 872 [rev on 
other grounds 109 App. Div. 718, 96 
NYS 543]; Wilson v. Lange, 40 Misc. 
676, 83 Nys 180; Wortmann v. Wort-, 
mann, 17 AbbPr 66; Haight v. Husted,’ 
4 AbbPr 348 [aff 5 AbbPr 170]; Ken- 
dall v. Washburn, 14 HowPr 380; Hal- 
lett v. Righters, 13 HowPr 43; Totten 
v. Stuyvesant, 3 Edw. 500. 

N. C.—Bacon v. Johnson, 110 N. C. 
114, 14 SE 508; Spillman v. Williams, 
91 N. C. 483; Faulk v. Smith, 84 N. 
CODA EROIES Wheeler v. Cobb, 75 NiuiG 21, 

N. D.—Miller v. Benecke, 55 N. D. 
231, 212 NW 925; Paul v_ Green, 49 
N. D. 319, 191 NW 469; Johnson v. 
Engelhard, 45 N. D. 11, 176 NW 134; 
Dallas v. Luster, 27 N. D. 450, 147 NW 
95; Roberts v. Enderlin Inv. Co., 21 
N. D. 594, 599, 182 NW 145 [cit Cyc]. 

Okl.—Locke y. Gilbert, 133 Okl. 93, 
271 P 247; Stumpff v. Price, 74 Okl. 
117,177 P 109; Cordray v. Cordray, 19 
Ok!. AG, ila 781. 

Or.—Bagley v. Bloch, 83 Or. 607, 163 
P 425; Mertens v. Northern State 
Bank, 68 Or. 273, 1385 P 885; Willam- 
ette Real Est. Co. v. Hendrix, 28 Or. 
485, 42 P 514, 52 AmSR 800; Odell v. 
Campbell, 9 Or. 298; Northeut v. Lem- 
ery, 8 Or. 316 

Pa. —Laporte Borough v. Walsh, 28 
Pa. Dist. 650. 

Philippine.—Bachrach Garage, etc., 
Co. v. Hotchkiss, 34 Philippine 506. 

Porto Rico.—Huete v. Teillard, 17 
Porto Rico 46, 

Tenn.—Bleidorn v, Pilot Mountain 
Coal, etc., Co., 89 Tenn. 166, 204, 15 
mW Te 

Tex.—Fowler v. Simpson, 79 Tex. 
611, 15 SW 682, 23 AmSR 370; Byrnes 
Vv. Sampson, 74 Tex. Corals Sw 1073; 
Stewart v. Anderson, 70 Tex. 588, 8 
SW 295; Stegall v. Huff, 54 Tex. 193; 
Stephenson v. Texas, etc., R..Co., 42 
Tex. 162; Doty v. Moore, 16 Tex. 
591; Lopez v. Calzado, (Civ. A.) 281 
SW 324; Lepp v. Ward County Water 
Impr. Dist. No. 2, (Civ. A.) 257 SW 
916; Gordon v. Reeder, (Civ. A.) 202 
SW 983 [cit Cyc]; Davenport v. Rut- 
ledge, (Civ. A.) 187 SW 988; Baker v. 
Hahn, (Civ. A.) 161 SW 433; Gibson 
v. Oppenheimer, (Civ. A.) 154 SW 
694-5 Harris vi Hill), 54. Tex. Civ. A. 
437, 117 SW 907; Dunn v. Taylor, 42 
Tex. Civ. A. 241, 94 SW 347; Chaffee 
Ver Sryamnd) Mexia Civ. eCas. Si giis 

Wash.—Schmelling v. Hoffman, 111 
Wash. 408, 191 P 618; State v. Sno- 
homish County Super. Ct., 88 Wash. 
612, 616, 153 P 315 [cit Cyc]; Lutkens 
Ve YOUnNe,., 684 Wash. 402.110 2. L088: 
Felsinger v. Quinn, 62 Wash. 183, 113 
P 275; Wick v. Rea, 54 Wash. 424, 103 
P 462; Paxton v. Daniell, 1 Wash. 19, 
23 P 441; Garrison v. Cheeney, 1 
Wash. T. 489. 

W. Va.—State v. Young, 94 W. Va. 
7, 117 SE 688. 

Wis.—Frisk v. Reigelman, 75 Wis. 
499, 43 NW 1117, 44 NW 766, 17 AmSR 
198; Likens v. McCormick, 39 Wis. 
313; Hafern v. Davis, 10 Wis. 501. 

Wy o.—Burnett v. Giblin, 38 Wyo. 
421, 367 P 689, 690 [cit Cyc]. 
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Every step re- 


lature.?5 


18. See cases supra note 17; and 
infra §§ 123-128. 

“When .. . constructive service 
of process by publication is substi- 
tuted in place of personal citation, 
and the court upon such service is 


authorized to proceed against the per- 


son of an absent party, not a citizen| 


of the State nor found within it, every 
principle of justice exacts a strict 
and literal compliance with the stat- 
utory provisions.” Galpin v. Page, 18 
Weoalie CU S:)4 35054369, 2105. eade959 
[quot Stevenson v. Hargraves, 5 Alas- 
ka 656, 662; Odell v. Campbell, 9 Or. 
298, 304]. 

[a] Reason for rule.—‘‘Service of 
process by newspaper’ publication 

. . is due process of law more in 
form than substance. However con- 
venient, it is a harsh and highly tech- 
nical substitute for service of proc- 
ess; therefore, is strictissimi juris, 
and (being of rigid right) a party in- 
voking it is entitled to cold law—no 
less, no more.” Stanton v. Thompson, 
234 Mo. 7, 11, 186 SW 698. 

[b] In Kentucky the rule has been 
applied to so-called warning orders 
which have been substituted by stat- 
ute for service of process by publi- 
cation. Bond v. Wheeler, 197 Ky. 437, 
247 SW 804; First Nat. Bank v. San- 
ders, 162 Ky. 374, 172 SW 689; Carr 
Vv. Carr, 92.\Ky. 552, 18 SW 453, 13 Ky 
L 756, 36 AmSR 614; Grigsby v. Barr, 
14 Bush 330; Brownfield v. Dyer, q 


Bush 505; Brown Newt WOOdS>) 6) Je lk. 
Marsh. 11; Lawlins y. Lackey, OE. 
B. Mon. 10; Green v. Breckinridge, 4 


T. B. Mon. 541. 

19. Cal.—Lima vy. Lima, 26 Cal. A 
Lpk47, P2835 23-7. 

Colo.—Empire Ranch, ete., Co. v. 
Coldren, bl" Colo, 115, 417) P1005: 
O’Rear v. Lazarus, 8 Colo. 608, 9 P 621. 

Fla.—Ortell v. Ortell, 91 Fla. 50, 107 
S 442; West 132nd Feet, etc. v. Or- 
lando, 80 Fla. 229, 91 S 369. 

I1l.—Correll v. Greider, 245 Ill. 378, 
92 NE 266, 137 AmSR 327. 

Iowa. Phelps v. Thornburg, 206 
Iowa 1150, 221 NW 8385; Schaller v. 
Marker, 136 Iowa 575, 114 NW 43. 

Nev.—Perry v. Esmeralda County 
Seren Judicial Dist. Ct., 42 Nev. 284, 
eae 058. 


Y.—Rome Trust Co. v. Cum- 
mings, 123 Mise. 884, 206 NYS 728; 
Hallett v. Righters, 13 HowPr 43. 

Or.—Mertens v. Northern State 
Bank, 68 Or. 273, 135 P 885. 

Tex.—Harris v. Hill, 54 Tex. Civ. A. 
437, 117 SW 907. 

Wash. —Schmelling v. Hoffman, 111 
Wash, 408, 191 P 618 

20. Thompson Vv. Tanner, 287 Fed. 
980; Schmelling v. Hoffman, 111 
Wash. 408, 191 P 618. And see infra 
§§ 123-225. 

21. Gray v. Larrimore, 10 F. Cas. 
No. 5,721, 4 Sawy. 638, 2 Abb. 542; 
Vizzard v. Taylor, 97 Ind. 90; Bach- 
rach Garage, etc., Co. v. Hotchkiss, 
34 Philippine 506. 

22. Vizzard v. Taylor, 97 Ind. 90. 

23. Grigsby v. Barr, 14 Bush (Ky.) 


pee Gamble v. Dalrymple, 28 Tex. 
24. See Statutes [36 Cyc 1205 et 
seq]. 


25. Parsons v. Paine, 26 Ark. 124; 
Es yv. Harrison, 90 Fla. 834, 106 


Retrospective construction. 
general principles?* statutes relatin 
process by publication will not be given a restrospec- 
tive operation unless the wording of the statute 
clearly shows that to be the intention of the legis- 


[§§ 106-107 


dance with 
oO service of 


In a 


[§ 107] b. Validity. Statutes providing for serv- 
ice of process by publication, where personal serv- 
ice cannot be had, and where such parties have prop- 
erty within the borders of the state, have very gen- 
erally been sustained when assailed on constitutional 
erounds.2® Nevertheless, the states are without pow- 


26. U. S.—American Land Co. v. 
Zeiss, 219 U. S. 47,.381 SCt 200, 55%. 
ed. 82; Ballard v. Hunter, 204 U. S. 
241, 27 SCt 2615751 Ts. 7ed: 461; Leigh 
v. Green, 193 wus! 19, 24 sct’ 390, 48 
L. ed. 623; Roller v. Holly, 176 U. S. 
398, 20 SCt 410, 44 L. ed. 520; Arndt 
v. Griggs, 1384 U. S. 316, 10 SCt 557, 33 
L. ed. 918; Pennoyer v. Neff, 95 U.S. 
714, 24 L. ed. 565; Blake v. Zittrouer, 

F. (2d) 496; King Tonopah Min. Co. 
v. Lynch, 232 Fed. 485; Connor v. 
Tennessee Cent. R. Co., 109 Fed. 931, 
48 CCA 730, 54 LRA 687; Ormsby v. 
Ottman, 85 Fed. 492; Morris v. Gra- 
ham, 51 Fed. 53; Palmer v. McCor- 
mick, 28 Fed. 541; Salisbury v. Sands, 
21 F. Cas. No. 12,251, 2 Dill. 270. 

Ariz.——Hook v. Hoffman, 16 Ariz. 
540, 147 P 722. ; 

Ark.—Duke v. State, 56 Ark. 485, 20 
SW 600; McLaughlin v. McCrory, 55 
Ark. 442, 18 SW 762, 29 AmSR 56; 
McCreary v. State, 27 Ark. 425. 

Cal.—WHitel v. Foote,-39 Cal. 439. 

Fla.—McDaniel v. McElvy, 91 Fla. 
770, 108 S 820, 51 ALR 731; Tibbetts v. 
Olson, 91 Fla. 824, 108 S 679. 

Iowa.—Taylor v. Ormsby, 66 Iowa 
109, 23 NW 288; Mason v. Messenger, 
17 Iowa 261 [writ of error dism 10 
Wall. (U. S.) 507, 19 L. ed. 1028). 

Kan.—Dillon v. Heller, 39 Kan. 599, 
18 P 693. 

Md.—Hollander v. Central Metal, 
ete., Co., 109 Md. 131, 71 A 442, 32 LRA 
NS 1135. 

Minn.—Shepherd vy. Ware, 46 Minn. 
174, 48 NW 773, 24 AmSR 212, 

Miss.—Ridley v. Ridley, 24 Miss. 
648; Griffith v. Vertner, 6 Miss. 736. 

Mo.—Irvine v. Leyh, 124 Mo. 361, 
27 SW 512. 

N. J.—Mackay v. Gordon, 34 N. J. L. 
286; Mutual L. Ins. Co. v. Pinner, 43 
Nir Ba 62,. 105A 4. 

N. Y.—Valz v. Sheepshead Bay 
Bungalow Corp., 249 N. Y. 122, 163 
NE 124 [certiqrari den 278 U. S. 647 
mem, 49 SCt 82 mem, 73 L. ed. 560 


mem]; Huntev.) Hay, 214 N.. Y. 578, 
108 NE 851: Happy v. Mosher, 48 N. 
Y. 313; Coffin v. Lesster, 36 Hun 347 


[aff 110 N. Y. 645, 17 NE 873]. 

N. C.—Bernhardt v. Brown, 118 N. 
C. 700, 24 SE 527, 715, 36 LRA 402. 

Okl. ‘Cushing Vv. Cummings, 72 Ok. 
LEC VETO Te TG 25 

R. I.—Angell v. Angell, 14 R. I. 541. 

And see Constitutional Law § 1004; 
Judgments § 48, 

“While the state has no power over 
the nonresident: and absent owner, it 
does have complete jurisdiction over 
his property within its borders, sub- 
ject to the constitutional restriction 
that property cannot be taken from its 
owner, except after due process of 
law. Roller v. Holley, 176 U. S. 398 
20 SCt 410, 44 L. ed. 520.” King Ton- 
pe Min. Co. v. Lynch, 232 Fed. 485, 

[a] Due process of law.—The stat- 
utes have been frequently assailed on 
the ground that they are in violation 
of the due process clauses of state and 
federal constitutions, but have been 
upheld against such objections. Bal- 
lard v. Hunter, 204 U. S. 241, 27 SCt 
261, 51 L. ed. 461; Leigh v. Green, 193 
U.S: 79, 24 sect 390, 48 L. ed. 623; 
Valz v. 
Corp., 249 N. Y. 122, 163 NE 124 [cer- 
tiorari den 278 U. S. 647 mem, 49 SCt 


a a ee a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Sheepshead Bay Bungalow | 
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“§§ 107-109] 


er to enact legislation which authorizes a personal | 


judgment against a nonresident defendant on serv- 
ice of process by publication.?7 

Resident defendants. And it has been held that 
in actions in personam, proceeding according to the 
course of the common law, service by publication 
on resident defendants, who are personally within 
the state and can be found therein, is not “due proc- 
ess of law,” and a statute allowing it is unconstitu- 
tional.?8 

[§ 108] 3. Persons on Whom Service May Be 
Made—a. In General. Inasmuch as the statutes are 
in derogation of common law, and are to be strictly 
construed,?° only those persons who plainly come 
within the terms of the statute may be served with 
process by publication,?® and they must be either 
necessary or proper parties.*4 But service by pub- 
lication made valid and sufficient by statute as to 
persons sui juris is also valid and sufficient as to 
domestic®? and foreign** corporations, and to per- 
sons non compos mentis,?* infants,?> and persons 
under other legal disability,?® unless the statute cre- 
ates an exception in their favor.°* 

Beneficiary of trust. Under a statute providing 
for service of summons by publication on defend- 
82 mem, 73 L. ed. 560 mem]; In re 
Brooklyn Union El. R. Co., 112 N. Y. 
61, 19 NE 664, 2 LRA 359; Happy _v. 
Mosher, 48 N. Y. 313; U; Sc 'Trust-Co. 
v. U. S. Fire Ins. Co., 18 N. Y. 199, 8 
AbbPr 192 [rev 6 AbbPr 385]; Mor- 
gan v. Mutual Ben. L. Ins. Co., 132) 1 
App. Div. 455,116 NYS 989 [aff 197] is 
N. Y. 607 mem, 91 NE 1117 mem]. 


[b] Settlement and determination 
of title to real estate.—(1) It is com- 


[ad] 


[e] 
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foreclosure suit against a nonresident 
defendant is constitutional. 
v. McCormick, 28 Fed. 541; 
State, 56 Ark. 485, 20 SW 600; 
Creary v. State, 27 Ark. 425. 

Quieting title-—An act author- 
izing publication in suits to quiet title 
not unconstitutional. 
Graham, 51 Fed. 53; 
.by, 66 Iowa 109, 23 NW 288. 
Partition.—An 
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ants who claim an interest in the subject of the ac- 
tion, the beneficiary of a trust may be served by 
publication in an action brought by one of her trus- 
tees to have his duties determined.?® And under 
this statute, one appointed as a succeeding trustee 
of certain mortgage bonds and the person who has 
succeeded to the rights in such property after the 
termination of the trust have an interest in the trust 
property sufficient to authorize service by publica- 
tion in a suit to determine the right to possession 
of the trust property.?° 

[§ 109] b. Nonresident Defendantst°—(1) In 
General. The statutes very generally provide for 
service of process on nonresident defendants.41 One 
who is but temporarily absent from the state in the 
pursuit of his vocation cannot be proceeded against 
as a nonresident;*#2 nor can one be served as a 
nonresident merely because it cannot be ascertained 
where his residence is.42 However, it has been held 
that one is a nonresident both in law and in fact 
within the meaning of statutes where he has been 
absent from the state for over a year and the time 
of his return to the state, if ever, is rendered un- 
certain by sickness,#4 and that the same principle 
applies to a person temporarily residing abroad in 


731. And see Insane Persons § 628. 

Palmer 35. See Infants § 321. 
Duke v. 36. Quigley v. Cremin, 94 Fla. 104, 
Mc-/} 113 S 892, 109 S 312; McDaniel v. 


McHlvy, 91 Fla. 770, 108 S 820, 51 
ALR 731. 

37. Quigley v. Cremin, 94 Fla. 104, 
PU3US) 892,910 95S) 32: 

38. Laughlin v. Griswold, 169 Wis. 
50, 171 NW .755. 
act providing 39. Laughlin v. Griswold, supra. 


Morris v. 
Taylor v. Orms- 


petent for a state to make provision by 
statute for the settlement and determi- 
nation of the title to real estate within 
its limits upon notice to nonresident 
defendants by publication. Lynch v. 
Murphy, 161 U. S. 247, 16 SCt 323, 40 
L. ed. 688; Arndt v. Griggs, 134 U. S. 
ROMO Oc Dol tsa ed. ols exp 
Hart v. Sansom, 110 U. S. 151, 3 SCt 
586, 28 L. ed. 101]; Ormsby v. Ott- 
man, 85 Fed. 492; Bennett v. Fenton, 
41 Fed. 283, 10 LRA 500; McLaughlin 
v. McCrory, 55 Ark. 442, 18 SW 762, 29 
AmSR 56; Hollander v. Central Met- 
al, etc., Co., 109 Md. 131, 71 A 442, 23 
LRANS 1135; Shepherd v. Ware, 46 
Minn. 174, 48 NW 773, 24 AmSR 212. 
(2) “What jurisdiction has a_ state 
over titles to real estate within its 
limits, and what jurisdiction may it 
give by statute to its own courts, to 
determine the validity and extent of 
the claims of nonresidents to such 
real estate? If a state has no power 
to bring a nonresident into its courts 
for any purposes by publication, it is 
impotent to perfect the titles of real 
estate within its limits held by its 
own citizens; and a cloud cast upon 
such title by a claim of a nonresident 
will remain for all time a cloud, un- 
less such nonresident shall volunta- 
rily come into its courts for the pur- 
pose of having it adjudicated. But no 
such imperfections attend the sover- 
eignty of the State. It has control 
over property within its limits; and 
the condition of ownership of real es- 
tate therein, whether the owner be 
stranger or citizen, is subjection to its 
rules concerning the_ holding, the 
transfer, liability to obligations, pri- 
vate or public, and the modes of es- 
tablishing titles thereto. It cannot 
bring the person of a nonresident 
within its limits—its process goes not 
out beyond its borders—but it may 
determine the extent of his title to 
real estate within its limits; and for 
the purpose of such determination 
may provide any reasonable methods 
of imparting notice.” Arndt v. 
Griggs, 134 U. S. 316, 320, 321, 10 SCt 
DOigeos ay ed.e9 b8e 

[c] Foreclosure.—A statute pro- 
viding for service by publication in a 


for service by publication in actions 
for partition is not unconstitutional. 
Mason vy. Messenger, 17 Iowa 261 [writ 
of error dism 10 Wall. (U. S.) 507, 19 
L. ed. 1028]. 

[f] Appointment of guardian.—A 
statute providing for publication of a 
notice of the appointment of a guardi- 
an is constitutional. Angell v. Angell, 
VAR. 6418 

27. Long v. Clark, 201 Ala. 454, 78 

And see Judgments § 47. 
Bear Lake County v. Budge, 
9 Ida. 703, 75 P 614, 108 AmSR 179; 
McNamara v. Casserly, 61 Minn. 335, 
63 NW 880; Bardwell v. Collins, 44 
Minn. 97, 46 NW 315, 20 AmSR 547, 
9 LRA 152; Brown v. Levee Comrs., 
50 Miss. 468. And see supra § 105 
text and note 12. Apparently con- 
tra Beard v. Beard, 21 Ind. 321. 

29. See supra § 106. 

30. Pankey v. Ortiz, 26 N. M. 575, 
195 -P.906;)30) ATR 92% La eCueva 
Ranch Co. v. Rodriguez, 17 N. M. 263, 
134 P 228; Mecklem v. Blake, 19 Wis. 
397; Kane v. Rock River Canal Co., 
15 Wis. 179. 

31. Cal.—Mohn v. Tingley, 191 Cal. 
470, 217 P 733; Ligare v. California 
pouth.R.1Co3476) Caly610) 18" P77, 

Colo.—Frybarger v. McMillan, 15 
Colo 349. 25) Tis as 

Ind.—Dowell v. Lahr, 97 Ind. 146; 
Hamilton v. Barricklow, 96 Ind. 398. 

Kan.—Mack vy. Austin, 67 Kan. 36, 
Taio deeho oe 

Minn.—Crombie y. Little, 47 Minn. 
581, 50 NW 823. 

Ss. C.—Commercial Bank v. Stelling, 


31S. C. 360, 9 SE 1028. 
[a] Proper parties.—Service by 
publication is sufficient against the 


nonresident husband and a wife be- 
ing sued for alienation of affections 
of plaintiff's husband, no personal 
judgment being sought against him 
and the purpose of making him a par- 
ty being to permit him to assist in the 
defense. Mohn vy. Tingley, 191 Cal. 
CIRO PALE ad S28 BB 


32. See Corporations § 2916. 
33. See Corporations § 4144. 
34. Quigley v. Cremin, 94 Fla. 104, 


113 S 892, 109 S 312; McDaniel v. 
McElvy, 91 Fla. 770, 108 S 820, 61 ALR 


40. Diligence in attempt to make 
personal service of process within 
state see infra § 151. 

41. See statutory provisions. 

a] “Resident” synonymous with 
‘“inhabitant.”—Atkinson vy. Washing- 


ton, etc., College, 54 W. Va. 382, 46 
SE 253. 
[b] Federal courts.—The act of 


congress of March 3, 1887 continues 
the right to bring in nonresident de- 
fendants by publication in certain 
cases given by the act of March 3, 
1875. American Freehold. Land- 
Mortg. Co. v. Benson, 33 Fed. 456. 

[c] Citizens of different states.— 
Rev. St. § 738, providing for publica- 
tion of summons to nonresidents in 
certain cases, applies to a case where 
the parties are citizens of different 
states, although neither of them re- 
sides in the district wherein the suit 
is commenced. Single v. Scott Pa- 
per Mfg. Co., 55 Fed. 553. 

[d] Not superseded by personal 
service.— Where process is served by 
publication upon a nonresident de- 
fendant, the subsequent personal 
service upon him, under Rev. St. 
(1889) § 2029, is not an abandonment 
of such publication, and cannot su- 


eine it. Burnes v. Burnes, 61 Mo. 
‘Tel “On filing of supplemental com- 


plaint.—In an action for the recovery 
of the possession of real property, 
nonresidents of the state, heirs of 
defendants who had died since the 
action was commenced, may, by leave 
of court, be made parties to the ac- 
tion, a supplemental petition may be 
filed, and service of process may be 
thereafter made upon them by pub- 
Beaton: Martin v. Stillie, (Kan.) 281 
P 925: 
Aig McKim v. Odom, 3 Bland (Md.) 
ft 
43. Close v. Van Husen, 6 HowPr 
(N. Y.) 157, CodeRepNS 408. 

44. Brann v. Hanes, 194 N. C. 571, 
140 SE 292. 

[a] Domicile and residence.—One 
may be a nonresident, even though 
he has retained his domicile in the 
state. Brann v. Hanes, 194 N. C. 571, 
140 SE 292, 
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an official capacity under the United States govern- 


ment.*° 


Occasional temporary presence of a nonresident 
within the state will not defeat the right to serve 


him by publication.*® 


Second publication on vacation of default order. 
The fact that a default had been entered upon a 
publication of summons against a nonresident de- 
fendant doés not render nugatory a subsequent pub- 
lieation, the default order having been vacated and 
new proceedings instituted for service.** 

{[§ 110] (2) Ownership of Property within Juris- 
A rule frequently stated is that the non- 
resident must have some property within the state*® 
and within the jurisdiction of the court*® in order 
that service by publication on him may be proper 
and effective; and statutes declaratory of this doe- 
Even where he has prop- 
erty within the state the judgment rendered is ef- 
fective only as to property within the court’s juris- 
diction and reached by its process;°1 and he is ‘not 


diction. 


trine have been enacted.°® 


45. Collinson v. Teal, 6 F. Cas. No. 
3,020, 4 Sawy. 241. 

46. Palmer v. McCormick, 30 Fed. 
82. 

47. Mohn v. Tingley, 191 Cal. 470, 
217 PP 733. 

48. U. S.—Freeman v. Alderson, 
ONES. 185 1 SCb 16, 30) Lened: 3.02; 
Pennoyer v. Neff, 95 U. S. 714, 24 ity, 
ed. 565; Harding v. American Suma- 
tra Tobacco Co. 14 F. (2d) 168; 
Rome First Nat. Bank v. Jasper First 
Nat. Bank, 264 Fed. 83 [aff 258 U. S. 
112, 42 SCt 202, 66 L. ed. 490]; Evans 
Vv. Secribners, 58 Fed. 303. 

Kan.—Terry v. Miller, 100 Kan. 324, 


164 P 151; Repine v. McPherson, 3 
Kan. 340. 

Mo.—State v. Barnett, 245 Mo. 99, 
149 SW 311. 


Nebr.—Abbott v. Wagner, 108 Nebr. 
359, 188 NW 113. 

N. J.-Hoyt v. Thorn, 7 N. J: Ha. 9. 

N. Y.—Holmes v. Camp, 219. N. YX: 
859, 114 NE 841; Bryan v. University 
Pub. Co., 112 Ni Ys 382, 19 NE 825, 
2 LRA 638; Schwinger v. Hickok, 53 
N. Y. 280; Hennenlotter v. Sturhahn, 
223 App. Div. 857, 228 NYS 423; Rich 
v. St. John, 205 App. Div. 24, 199 NYS 
149; Hodgens v. Columbia Trust Cog 
185 App. Div. 555, 173 NYS 304; Ger- 
man-American Coffee Co. v. Johnston, 
168 App. Div. 31, 153 NYS 866; Logan 
v. Greenwich Trust COr 144 App. 
Div. 3872, 129 NYS) 577 [att. 203 N. Y. 
611 mem, 96 NE 1120 mem]; Fiske v. 
Anderson, 33 Barb. 71, 12 AbbPr 8; 
Gagnon v. Roberts, “gyal Misc. 126, 226 
NYS: -385 [aft 229 NYS 858 mem]; 
Cahill v. Broadwell Productions, 190 
NYS 225; Lefferts v. Harris, 10 Abb 
PrNS 2 note; Kierst v. Von Beila, 1 
NYCityCt 143. 

IN BGS 102_NeC, 
515, 9 SH 198. 

Oh.—Williams v. Welton, 28 Oh. St. 
451; New London Nat. Bank v. Lake 
Shore, QtCaubys ©COn 2k Onset. aa 

Okl.—Willett v. Blake, 39 Okl. 261, 
US Y: Yeisen TAO 

Or.—Willamette Real Est. 
Hendrix, 28 Or. 485, 42 P 514, 
AmSR 800. 

Ss. C.—Lesterjette v. Ford, 26 S. C. 
L. 89 note. 

Ss. D.—South Dakota Commercial 


Cor Ve 
52 


Assoc. v. Ramsey, 34 S. D. 48, 147 
NW 75; Bunker v. Taylor, 13 8. D. 
433. 

Tenn.—Farmers’, etc., Bank y. 


Carter, 88 Tenn. 279, 12 SW 545. 
Vt.--Skinner v. McDaniel, 4 Vt. 418. 
Wash.—Paxton vy. Daniell, 1 Wash. 

19, 23 P 441. 

Wis.—Moyer v. Koontz, 103 Wis. 
22, 79 NW 50, 74 AmSR 837; Bragg 
v. Gaynor, 85 Wis. 468, 55 NW 919, 21 
LRA 161; Likens v.. McCormick, 39 
Wis. 313; Jarvis v. Barrett, 14 Wis. 


Boswell v. Otis, 
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erty itself.>? 


[§§ 109-111 


personally bound by the judgment beyond the prop- 
A defendant does not have property 
within the state, within the rule, when it is merely 
brought temporarily within the state.°* 


[§ 111] c. Residents. While service of process by 


erated.°°® 


591. Compare Anderson v. Goff, 72 
Calv65, 6971s Peis tT Ams s4.COur 
statute gives the right to service of 
summons upon defendants in all cas- 
es where they are non-residents of 
the state, without reference to the 
fact of their having or not having 
property here. The effect of a judg- 
ment thus obtained is quite another 
thing’’). 

[a] Service on resident codefend- 
ant.—The fact that one defendant, 
severally liable for the demand, is 
duly served with process, will not 
give jurisdiction over a nonresident 
codefendant summoned by publica- 
tion only, who has no property within 


the jurisdiction of the court. Farm- 
ers’, etc., Bank v. Carter, 88 Tenn. 
279, 12 SW 545. 

[b] Garnishee. — Before service 


can be had on a nonresident of the 
state by publication where one is 
served with attachment and garnishee 
process, it must appear that the par- 
ty garnished has property of defend- 
ant in his control or is indebted to 
him. Searing v. Benton, 41 Kan. 758, 
21 P 800. 

In divorce proceeding see Divorce 


§ 248 et seq. 
49. Holmes v. Camp, 219 N. Y. 359, 
114 NE 841; Hodgens v. Columbia 


Shao Co., 185 App. Div. 555, 173 NYS 


“The jurisdiction to summon all 
persons interested without personal 
service, and in disregard of ordinary 
rules of venue, arises only when the 
court must act upon a definite thing 
in its possession and to be disposed 
Of Biya Lhd Harding v. American 
I tae Tobacco Co., 14 F. (2d) 168, 

M) 

50. See statutory provisions. 

Sl, . S.—Pennington v. Fourth 
Nat. Bank, 243 U. S. 269, 37 SCt 282, 
61 L. ed. 713; Pennoyer v. Neff, 95 
U. S. 714, 24 L. ed. 565; Cooper v. 
Reynolds, 10 Wall. 308, 1191 a, ed. 931; 
9 How. 336, 13 1, 
ed. 164; Rome First Nat. Bank v. 
Jasper First Nat. Bank, 264 Fed. 83 
[aff 258 U. S. 112, 42 SCt 202, 66 L. 
ed. 490]. 

Cal.— Murray v. Murray, 115 Cal. 
ay 41, PG; 6 RAMS RR. 97-537 TERA 
626. 

Colo.—Hanscom | vy. 
Colon As 97, 39FPESS85. 
a. s v. Southern Brighton 
Mills, 168 Ga. 15, 147 SE 87. 

Ind. —Quarl v. Abbett, 102 Ind. 233, 
1 NE 476, 52 AmR 662. 

Iowa.—Smith vy. Griffin, 
409, 18 NW 423. 

N. J.—Andrews v. Guayaquil, etc., 
Ria 'Co.,, COUN gare 60 A 568 [aff 
TON. SS gy 168; Silk A aa si3e] 

N. C.—Mohn v. Cressey, 193 N. C. 


Hanscom, 6 


59 Iowa 


publication is never permissible where personal serv- 
ice is practicable,°>* and statutes which assume to 
authorize service of process by publication on resi- 
dent defendants when personal service is practicable 
are unconstitutional and void,®® statutes in many 
jurisdictions now make provision for service of proc- 
ess on residents under circumstances therein enum- 
These 
phraseology, and according as they may provide, it 
has been held that service of process by publica- 
tion is permissible where the residence, of defendant, 
although within the state, cannot be ascertained ;°* 
where after due diligence in searching for him nei- 
ther he nor any place of residence can be found at 
which service can be made;*§ 
from,°®® or it has been held where he has departed 


statutes vary considerably in 


where he is absent 


568, 1387 SE 718; Currie v. Golconda 
Min.,: etc., Co:, 157 NaC 209) #3 SE 
980; Lemly v. Ellis, 143 N. C. 200, 


55 SE 629; May v. Getty, 140 N. C. 
310, 53 SE 75. 

Or.—Colfax Bank vy. EVchateoay 34 
Or. 518, 54 P 359, 75 AmSR 66 

S. Di—South Dakota oh oe cas 
Assoc. 34. “So Di 485) ae 
NW 75. 

Tenn.—Kemper-Thomas Paper Co. 
v. Shyer, 108 Tenn. 444, 67 SW 856, 58 
LRA 173. : 
rieetiane ie v. Barrett, 14 Wis. 

52. See Judgments § 47. 

“No general execution can be is- 
sued for any balance unpaid after 
the attached property is exhausted. 
No suit can be maintained on such a 
judgment in the same court or in any 
other, nor can it be used as evi- 
dence in any other proceeding not af- 
fecting the attached property, nor 
could the costs in that proceeding be 
eqllected of defendant out of any oth- 
er property than that attached in the 
suit.’”’ Cooper v. Reynolds, 10 Wall. 
GUL Ss) 53808519) Teed" 931 


v. Ramsey, 


53. Galusha v.. Flour City Nat. 
gare Hun (N. Y.) 573, 4 Thomps. 


Haight v. Husted, 4 AbbPr 
(N. Y.) 348 {aff 5 AbbPr 170]. p 
54. See supra § 105. 


55. See supra § 107. 

56. See statutory provisions. 

57. Thompson y. Carroll, 36 N. H. 
21; Close v. Van Husen, 6 HowPr 


(N, Y.) 157, CodeRepNS 408; Sparks 
v. Summers, (Tex. Civ. A.) 289 SW 
714; Sharpe v. National Bank of Com- 
merce, (Lex. Civ.) Ads 272" Swe e211. 

58. Wiik v. Russell, 173 Minn. 580, 
218 NW 110; Van Rhee v. Dysert, 154 
Minn. 32, 191 NW 53. 

[a] Who are not persons not 
found within state-—Where defend- 
ant in an action to determine adverse 
claims is a resident of the state and 
has a record title in which his sur- 
name, although misspelled, is such 
that from it he can be found and 
served within the state, jurisdiction 
cannot be acquired of him by pub- 
lication on the ground that he cannot 
be found within the state. Arnold 
He Visenaux, 129 Minn. 270, 152 NW 


Ba Bell v. McDermoth, -198 (Cal. 
594, 246 P 805; Fernandez v. Casey, 
77 Tex. 452, 14 SW 149; Kilmer v. 
Brown, 28 Tex. Civ. A. "420, 67 SW 
1094. 

[a] Defendant “out of the Com- 
monwealth.’’—Under a statute allow- 
ing publication upon proof that de- 
fendant is “out of the common- 
wealth,” proof that defendants are 
not “inhabitants” of the common- 
wealth is sufficient to justify an or- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


moves Aired Wy the officer « 


der gf or hae biggh Ps gi vy. Giv- 

eD#, 04, © i. 629, 

{b) In Algska the fact that de- 
tendant is absent from the state 
will not authorize service of process 
by porlication, unless it appears that 
gervice cousa not nave been made on 
attendant by Jeaving the summons 
with some person of the family above 
the age of fourteen years, Stevenson 
v. Be Eraxes, 5 Ajasha 656, 

wn. Kenarick v, 


Lyon ¥. Comstock, 9 Iowa 3046; 
Skala ¥. Brocktnan, 199 Nebr. 259, 196 


Z 


zr intent weet 
it must appear that defendant hz 
some property which could be reached 
suit, VSowsiey v McDonald, 22 
, CN. ¥.) 604, 
bl) Beturn to state hetore publi- 
—The return of a de- 
fendant who has departed from the 
State with intent to defraud creditors 
before the completion of publication 
OW process will not render personal 
gervice on him necessary, or defeat 
Plaintiff's right to have judgment by 
default on his failing to defend in 
the action, Duche v. Voisin, 14 AbbN 
Cas CS. ¥.) 24%. 

6. Cole v. Hocburg, 26 Kan. 263, 
12 P 275; Skala vw. Brockman, 109 
Nebr. 259, 199 NW 260; Kendrick wv 
Kimbai, 22 N. HL 442; Hatfield v 
Malcolm, 71 tun 51, 24 NYS 596; 
Sab-tyd vy, McDonald, 22 Barb. CN. 

-) 604. 

[2] One who leaves state alter 

of defective perzonal sum- 
mone and becomes nonresident muy, 
neverthe\ces, be served by publication 
of process, under a statute authoriz- 
ing service of process by publication 
On 2 resident who has departed from 
the state to avoid service of sum- 
monks. His becoming a nonresident of 
the state, prior to the service of 
summons by publication, cannot make 
any material difference. The stat- 
ute will not be so liberally construed 
in his favor 2% to give him the bene- 
Git of his own wrong. Cole v. Hoe- 
burg, 26 Kan. 263,12 P 275. 

6 Reinecke vw Hinman, 202 Iowa 
419, 210 NW 442; Lyon v. Comstock, 
9 Sowa 206; Brockway v. Oswego 
Tp, 22 Kan 221, 4 P 79; Skala _v. 
Brockman, 109 Nebr. 259, 1909 NW 
269; Foster v. Moore, 64 Hun 426, 22 
NYS 1039. 

[4] Openly avoiding service of a 
summous by cluding the approach of 
the officer is not keeping concealed, 
within a provision authorizing a serv- 
ice by publication on defendant, be- 
ing a resident of the state and keep- 
ing himself concealed with intent to 
avoid the service of the summons. 
Wan Rensselaer v. Dunbar, 4 HowPr 
GE -¥.) 141. 

{b] Township which fails to elect, 
or permit or allow its trustee, clerk, 
_ or treasurer to gualify or designate, 

some person on whom service can be 
/ made, does not “conceal” itself, with- 
in the meaning of Code $§ 429, 440, 
+ 80 a8 to permit service by publica- 


——— lc. oe 


_ - =" oe = = 


if? the state, with intent to defraud ereditors,” 
or to avoid service of process,”” or has concealed bimn- 
wot within the #tate with intent to defraud eredi- 
tore,’ or to avoid service of process;°* or where 
¢ the county in which 
Achendant resides, or ix, has been twice delivered to 
enc ofieer more than ten days before the return day 
and has been returned without being executed? 
Vhese statutes, of course, have no application and do 
nA authorize service of process by publication, ex- 
wy where the facts enumerated by statute as 
grounds for service by publication are shown to 


ee ee. i 
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eK 56h, 08 


tion, Vrockway v. Oswego Tp., 32 
Kan, 221,4 P 7H 

OA Valian vy Wekiwa 
(F'la,) 122 % 559, 661; Peo, ¥, Booth, 
121 Mich, 121, 79 NW 1100; Witk » 
Musee), 172 Minn, 620, 218 NW 110; 
Hathield y, Malcolm, 71 Mun 51, 24 
rt hod 596; Peeling v. Peeling, 161 NYS 
964, 

“Concealment to avoid process, is 
within the purpose of the statute 
equivalent to nonresidence” Balian 
vY. Wekiwa Ranch, supra. 

{4) What amounts to concealment 
to avAd wervice of OCceng—S he 
mere failure by two different persons 
on the same day to obtain zdmittance 
to the apartments occupied by per- 
BONE OF whom service of summons Is 
wOUgnt to be served is not sufficient 
to show an intent to avoid service 
within the meaning of a statute au- 
thorizing service by ublication, 
where one keeps himself concealjed 
within the state with intent to avoid 
personal service, Yoster y. Moore, 
6% Siun 526, 22 NYS 1029. 

G5, State v. Young, 94 W. Va. 7, 
117 BE 64%; 0. & OU, ete, Supply Co 
vy. Gartian, 66 W. Va. 639, 64 BI 922. 

66. Walter A. Wood Harvester Co, 
vy. Dobry, 59 Nebr. 690, 31 NW 611; 
Fricdman vy. Cleveland First Nat. 
Bank, 39 Okl, 426, 125 P 1969, 49 LRA 
NS 54%; Hockaday v. Jones, 2 OkL 
156, 56 P 1054. , 

{4) hue (1) under 2 statute au- 
thorizing service by publication on a 
resident who is concealed beyond 
the reach of summons, such service is 
not authorized unless he is shown to 
be concealed beyond the reach of 
summons. Friedman vy Cleveland 
First Nat. Bank, 29 OkL 436, 125 P 
1069, 49 LRANS 543; Hockaday v. 
Jones, 8 OL 156, 56 P 1054. (2) And 
42 summons served constructively on 
a resident of the state, who has nei- 
ther absconded nor concealed him- 
Belf with intent to defraud creditors, 
or to avoid the service of process, 
does not confer jurisdiction over the 
person of defendant, where these 
facts are made essential by statute 
for service by publication of process 
on residents. Walter A. Wood Har- 
vester Co, y. Dobry, 59 Nebr. 590, 41 
NW 611. 

67. In action: 

For partition see Partition 3 200. 
To condemn Jand see Eminent Domain 

$ 249. 

68. See statutory provisions. 

6. Ala—ELirmingham Realty Co. 
vy. Barron, 150 Ala. 232, 42 S 346. 

Ariz—Hook vy. Hoffman, 16 Ariz. 
540, 147 P 722, 

Ark.—Bartel v. Ingram, 17% Ark. 
699,11 SW (2d) 48%; Allen v. Smith, 
25 Ark. 495. 

Cal—Moss v. Mayo, 22 Cal. 421. 

Conn.—Patterson vy. Farmington 
St. R. Co, 76 Conn. 628, 57 A 853. 

D. C.—Simmons v. Fry, 19 D. C. 472. 

Fla —Reynolds v. Harrison, 90 Fila. 
$24, 106 S 909. 

IiL—Burton v. Perry, 146 Ill 71, 
24 NE 60; Thornton v. Houtze, 91 IL 
199. 

lowa— Guise v. Early, 72 lowa 233, 
22 NW 632. 

82 Kan. 


Kan—Howell v. 
495, 108 P #44. 

Ky.—Ezzell v. Exali, 211 Ky. 414, 
278 SW 155. 


Ranch, 


Garton, 


[50 C.J.) 501 


{§ 112] d. Unknown Interested Persons.’7° Au- 
thority conferred by statute for service of process 
by publication on unknown persons interested in 
the subject matter of the suit’* has been frequent- 
ly exercised in the case of unknown owners, heirs, 
assignees, devisees, or others interested in suits in 
which Jand or other property within the courts juris- 
diction was the subject matter? 
der to authorize such service, it must be made to 
appear that the parties sought to be served are in 
fact unknown,’” which may be shown by bill or 


However, in or- 


Mass—Ashley vv. 21 
Pick, 225, 

Minn—Inglee vy. Welles, 62 Minn. 
197, 64 NW 117; Ware vy. Baston, 46 
Minn, 140, 44 SW 175; Shepherd y. 
Ware, 44 Minn, 174, 44 N 11%, 24 
AmBR 212, 

Mist—Kirkjand vy. Vexas xpress 


Co,, 57 Miss, 216, 

Mo—Bimms v. Thompson, 291 Mo, 
49%, 236 BW 816; Davis vy. Montgom- 
ery, 205 Mo, 271, 102 BSW 979; State 
v. Staley. 76 Mo, 153%. 

Nebr.—Stull vy, Masilonka, 14 Nebr. 
209, 104 NW 122, 108 NW 166. 

NW. M—Pankey vy, Ortiz, 26 N. M 
515, 195 P 906, 20 ALR 92, 

NW. ¥.—Bergen vy. Wyckoft, 34 N.Y 
659, 1 NYCivProe 1; Piser v. Lock- 
wood, 20 Hun 6. 

NS. C—Bynum v. Bynum, 179 N.C. 
14, 101 SE 527; Lawrence y. Hardy 
Ma NW. ©. 12%, $5 8H 766, 134 AmSH 

De 
“Gra ee y. Tucker, 7 Oh. St 


Sex,—Foote y, Sewall, 31 Tex. 659, 
17 SW 272. 


Brightman, 


Utah.—lawrence y. Murphy, 45 
Utah 572,147 P 902. 
V4a—Fayette Land Co. v. Louis- 


pg etc., BR. Co., 93 Va. 274, 24 SE 
916. 

Wis.—Nash v. Church, 10 Wis. 202, 
714 AmD 674, 

{4) “Onknown heirs,” as used in 
4a statute providing for service of 
process by publication in cases relat- 
ing to real property and where the 
relief demanded is to exclude de- 
fendants from any interest, title, or 
estate in real property, means all 
kinds of heirs, including heirs of 
heirs of such defendants as well as 
the legatees of heirs. Howell v. Gar- 
ton, 82 Kan. 495, 10% P 344, 

[>] Absent, concealed, or nonregi- 
dent unknown heirs—(1) Where the 
statute provides generally for sery- 
ice of process by publication on “un- 
known heirs,” service of process by 
publication on “unknown heirs” is au- 
thorized without reference to their 
presence or absence from the state 
(Reynolds vy. Harrison, 90 Fla. 8234, 
106 S$ 909; Reed v. Gregory, 46 Miss. 
740), (2) or whether they were con- 
cealed (Reynolds v. Harrison, supra) 
(2) or were nonresidents of the state 
(Reynolds v. Harrison, supra; KReed 
v. Gregory, supra). (4) Under a for- 
mer statute, service of process by 
publication was applicable only to 
those unknown defendants who were 
either absent, concealed, or nonresi- 
dent. Reynolds v. Harrison, supra, 

70. Ark.—Bartel v. Ingram, 178 
Ark 699, 11 SW (2d) 488. 

Cal.—Peo. vy. Herman, 45 Cal. 689. 

Ill—Dickey v. Chicago, 152 Til. 
46%, 328 NE 932. 

iy = Taylor vy. Bate, 4 T. B. Mon. 
267. 

Tenn. —Bleidorn v. Pilot Mountain 
ee etc., Co., 89 Tenn. 166, 204, 56 P 
79 


[2] Wo authority for such service 
exists: (1) Where it appeared from 
the exhibits and proofs that the hus- 
band of the deceased woman was her 
only heir, and service by publica- 
tion against others as unknown heirs 
is sought. Taylor v. Bate, 4 T. B. 
Mon. (Ky.) 267. (2) Where the names 
and interests of the parties appear 
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affidavit.74 


[§ 113] e. Transient Persons. Construing a stat- | 
ute authorizing service by publication on transient 
persons,’? it has been held that a woman who had 
no fixed place of residence, but lived around over 
the state with her three or four children, but who 
could not call any of her children’s homes her own, 


was not a “transient person.”73 


[§ 114] 4. Actions or Proceedings in Which Serv- 
Service of process 


ice Authorized’4+—a. In General. 


in the county records, by an inspec- 
tion of which their whereabouts may 
be ascertained. Bartel v. Ingram, 178 
Ark. 699, 11 SW (2d) 488. (3) Where 
a petition in condernnation proceed- 
ings mentions a party defendant asa 
known owner describing his prop- 
erty, service of process by publica- 
tion on unknown owners under a 
statute authorizing service by publi- 
cation in condemnation proceedings 
on unknown owners is not a sufficient 
service as to him. Dickey v. Chicago, 
152 Ill. 468, 38 NE 932. 

71. See infra § 149. 

72. See statutory provisions. 

73. Gordon y. Reeder, (Tex. Civ. 
A.) 202 SW 988. 

74. Cross references: 

Divorce §§ 248, 661. 
Foreclosure of mortgage see Mort- 

gages § 1601. 

Partition §§ 301-305. 
Specific Performance [36 Cyc 772]. 
To condemn land see Eminent Domain 

§ 349. 

75. See supra § 105. 
76.5 ¥U5. agnetic Watch 
Co. v. Association Horlogere Suisse, 
44 Fed. 6. 

Ala.—Long v. Clark, 201 Ala. 454, 
78 S 832. 

Alaska.—Stevenson v. 
5 Alaska 656. 

Ariz.—Hook v. 
540, 147 PB 722. 

Colo.—Brown v. Tucker, 7 Colo. 30, 
ih de Peale 

D. C.—Plumb vy. Bateman, 2 App. 
266. 

Ill.— Bickerdike v. Allen, 157 Ill. 95, 
41 NE 740, 29 LRA 782. 

Ind.—Beck v. Koester, 79 Ind. 135. 

Iowa.—Bisby v. Mould, 1388 Iowa 
15,.115 NW 489. 

Kan.—Zimmerman v. Barnes, 56 
Kan. 419, 43 P 764. 

Mass.—Merrill _ v. 163 
Mass. 5038, 40 NE 855. 

Minn.—Lydiard v. Chute, 45 Minn. 
277, 47 NW 967. 

Mo.—Fisher v. Evans, 25 Mo. A. 
582. 

Mont.—Silver Camp Min. Co. v. 
Dickert, 31 Mont. 488, 78 P 967, 67 
LRA 940, 3 AnnCas 1000. 

Nebr.—Welch vy. Ayres, 43 Nebr. 
326, 61 NW 635. 

N. J.—Lanning v. Twining, 71 N. J. 
Eq. 573, 64 A 466. 

N. Y.—Peck v. Cook, 41 Barb. 549. 

N. C.—wWinfree v. ‘Bagley, 102 N. 
C5157 9 SHU198. 

Oh. —-Union Salt Co. v. Miller, 17 
One Cinw Ot Nw s..o00 

Okl.—Royal Neighbors of America 
v. Fletcher, 99 Okl. 297, 227 P 426. 

Pa.—Huntington v. Supreme Com- 
mandery U. O. G. C., 261 Pa. 168, 104 
A 498. 

Porto Rico.—Ubarri v. Ubarri, 3 
Porto Rico Fed. 170; Ortiz v. Alcala 
del Olmo, 2 Porto Rico Fed. 95. 

Ss. C.—Bush v. Aldrich; 110 S.C. 
491, 96 SE 922. 

S. D.—Sargent v. McHarg, 42 S. D. 
307, 174 NW 742. 

Tenn. —Farmers’, ete., Bank vy. Car- 
ter, 88 Tenn. 279, 12 SW 545. 

Tex.—Banco Minero v. Ross, 106 
Tex. 522.112 SW 711. 

Va.—Clem v. Given, 106 Va. 145, 55 
SE 567. 

Wash.—Hays v. Peavey, 54 Wash. 
78, 102 P 889. 

fa] Action for tort is not one in 
which service by publication is au- 


Hargraves, 


Hoffman, 16 Ariz. 


Beckwith, 
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/ 


by publication, being unknown at common law and of 


the statutes.7® 


strictly statutory origin,*® is permissible only in the 
classes of actions that come within the purview of 


[§ 115] b. Actions in Personam. Where suit is 
brought to determine a nonresident defendant’s per- 
sonal rights and obligations, that is, where they are 


purely in personam, service by publication is inef- 


thorized by a statute providing for 
citation by publication when the suit 
is brought ‘‘to enforce any legal or 
equitable lien upon, or claim to, or to 
remove any encumbrance or lien or 
cloud upon the title to real or person- 
al property within the district where 
such, suit is brought.’ Ortiz v. Al- 
gale del Olmo, 2 Porto Rico Fed. 95, 

{b] Action to annul marriage is 
not one in which service by publica- 
tion is authorized by a statute pro- 
viding for service of process by pub- 
lication where the defendant in an 
action for divorce is a nonresident, or 
his residence is unknown. Bisby v. 
Mould, 138 Iowa’15, 115 NW 489. 

[c] Action to reopen judgment for 
fraud or mistake is not one in which 
service by publication is authorized 
under a statute authorizing service 
by publication “in suits in partition, 
divorce, attachment, suits for the 
foreclosure of mortgages and deeds 
of trust, and for the enforcement of 
mechanic’s liens, and all other liens 
against either real or personal prop- 
erty, and in all actions, at law or in 
equity, which have for their immedi- 
ate object the enforcement or estab- 
lishment of any lawful right, claim, 
or demand to, or against, any real or 
personal property within the juris- 
diction,..of the , court.” Fisher vy. 
Evans, 25 Mo. A. 582, 583. 

[d] Bill of discovery.—An order 
for publication cannot issue upon a 
bill for discovery. It is plainly not 
of the class of suits in which an or- 
der of publication is authorized by 
the statute. Plumb vy. Bateman, 2 
App. (Ds, CC.) 156; 

[e] Motion for relief from a judg- 
ment is not such a proceeding as 
justifies notice to the opposite party 
by publication in a newspaper, un- 
der a statute providing for notice by 
publication in designated cases, as 
such a statute has reference only to 
the commencement of original ac- 
tions. Beck v. Koester, 79 Ind. 135. 

{[f] Suit in equity, charging fraud 
and seeking to follow proceeds and 
have a lien declared and foreclosed on 
real estate alleged to ‘have been pur- 
chased with the proceeds of other 
property fraudulently acquired, is not 
an action in which service by publi- 
cation is authorized within a statute 
providing for such service in actions 
“to enforce any legal or equitable lien 
upon or claim to any real or personal 
property within the district where 
such suit is brought.” Ubarri v. 
Ubarri, 3 Porto Rico Fed. 170. 

77. U. S—New York L. Ins. Co. v. 
Dunlevy, 241 U. S. 518, 36 SCt 613, 60 
L. ed. 1140; Pennoyer v. Neff, 95 U. 
S. 714, 24 L. ed. 565; Knowles v. Lo- 
gansport Gas Light, etc., Co., 19 Wall. 
58, 22 L. ed. 70; Adams vy. Heckscher, 
83 Fed. 281. 

Ala.—Long v. Clark, 201 Ala. 454, 
78 S 882. 


Alaska.—Stevenson vy. Hargraves, 5> 


Alaska 656. 


Ariz.—Hook v. Hoffman, 16 Ariz. 
540, 147 P 722. 
D. C.—Staffan v. Zeust, 10 App. 


260; Backus Portable Steam Heater 
Co. v. Simonds, 2 App. 290. 
Ill.—Bickerdike v. Allen, 157 Ill. 95, 


41 NE 740, 29 LRA 782; Harts v. 
Kimball, 149 Ill. A. 526; Converse y. 
Hindes, 139 Ill. A. 370. 

Ind.—Beckett v. State, 4 Ind. A. 


fectual for any purpose.*? 
ever, that, although service by publication in this 


"136, 30 NE 536; 


It has been held, how- 


Moyer v. Bucks, 2 
Ind. A. 571, 28 NE 992, 50 AmSR 251, 
16 LRA 231. 

Iowa.—Griffith v. Milwaukee Har- 
vester Co., 92 Iowa 634, 61 NW 243, 
54 AmSR 573; Smith v.. Griffin, 59 
Iowa 409, 13 NW 423. 

Kan.—Zimmerman v. 
Kan. 419, 43 P 764. 

Mass.—Timberlake Vv. Supreme 
Commandery U. O. G. C., 208 Mass. 
411, 94 NE 685, 36 LRANS 597; Mer- 
reat MAYE Beckwith, 163 Mass. 503, 40 NE 
855. 

Minn.—Lydiard vy. Chute, 45 Minn. 
277, 47 NW 967. 

Mont.—Winnett Times Pub. Co. v. 
Berg, 82 Mont. 141, 265 P 710; English 
v. Jenks, 54 Mont. 295, 169 P 727; Sil- 
ver Camp Min. Co. v. Dickert, 31 
Mont. 488, 78 P 967, 67 LRA 940, 3 
AnnCas 1000. 

N. J.—Lanning v. Twining, 71 N.- 
J. Eq. 573, 64 A 466. 

N. Y.—Hanna v. Stedman, 230 N. 
Y. 326, 130 NE 566; Holmes v. Camp, 
219 N. Y. 359, 114 NE 841; McKinney 
v. Collins, 88 N. Y. 216; McKennell v. 
Payne, 197 App. Div. 340, 189 NYS 7; 
Schoenholz v. New York L. Ins. Co., 
197 App. Div. 91, 188 NYS 596 [aff 
234 N. Y. 24, 1386 NE 227]; McLaugh- 
lin v. McLaughlin Real Hst. Co., 162 
App. Div. 644, 147 NYS 959. 

N. C.—Mullen v. Norfolk, etc., Can- 
al"Cos, 114..N, Cl-8,_ 19) SHe106.) Wain 
free v. Bagley, 102 N. C. 515, 9 SE 198. 

Okl.—Royal Neighbors of America 
v. Fletcher, 99 Okl. 297, 227 P 426. 

Pa.—Huntington v. Supreme Com- 
mandery U. O. G. C., 261 Pa. 168, 104 
A 498. 

Porto Rico.—Huete v. Teillard, 17 
Porto Rico 46. 

S. C.—Bush y. Aldrich, 110 S. C. 
ake 96 SE $22. 

D.—Sargent v. McHarg, 42 S. D. 
307, ind NW 742. 


Barnes, 56 


Tenn, —Farmers’, etc., Bank. v. Car- . 


ter, 88 Tenn, 279, 12 SW 545. 

Tex.—Banco Minero v. Ross, 106 
Nex (5622 /L2 7S Wie shy Rober ve 
Brown, 28 Tex. Civ. A. 420, 67.SW 
1090. Compare McMullen v. Guest, 6 
Tex. 275 (‘The non-residence of the 
defendant constitutes no objection to 
the jurisdiction, however the judg- 
ment might be regarded if sought to 
be enforced in a foreign State’’). 

Va.—Clem v. Given, 106 Va. 145, 55 
SE 567. 

Wash.—Hays v. Peavey, 54 Wash. 
78, 102 P 889; Paxton v. Daniell, 1 
Wash. 19, 23 P 441. 

[a] Reasons for rule.—(1) “If, 
without personal service, judgments 
in personam, obtained ex parte 
against nonresidents and absent par- 
ties, upon mere publication of proc- 
ess, which, in the great majority of 
cases, would never be seen by the 
parties interested, could be upheld 
and enforced, they would be the con- 
stant instruments of fraud and op- 
pression. Judgments for all sorts of 
claims upon contracts and for torts, 
real or pretended, would be thus ob- 
tained, under which property would 
be seized, when the evidence of the 
transactions upon which they were 
founded, if they ever had any exist- 
ence, had _ perished.” Pennoyer v- 
Neff, 95 U. S. 714, 726, 727, 24 L. ed. 
565. (2) “As to personal claims 
against him, a non-resident defend- 
ant has a right to defend against the 
same in his own courts as long as he 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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class of actions is ineffectual for any purpose, it is 
not objectionable’® and that an order for such serv- 
ice would not be vacated’® since defendant might 
appear in the action and thus cure all possible de- 
fects,*° and, if he did not, he would sustain no in- 
jury because no personal judgment could be ren- 


dered against him.§! 


[§ 116] c. Actions in Rem or Quasi in Rem—(1) 
In practically all jurisdictions statutes 
authorize service of process by publication in ac- 
tions in rem, or actions in the nature of actions in 
rem, where defendant has either real or personal 
property in the state and within the jurisdiction of 


In General. 


the court.®? 


[§ 117] (2) Quieting Title or Removing Cloud. 


PROCESS 


court. 
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publication, such service has very generally been 
held valid and sufficient in actions to quiet title to 
land** or to remove cloud from title to land,’* or 
to remove cloud upon title,’® or to quiet title®® to 
personal property, subject to the jurisdiction of the 
Such an action is not an action in personam 


in which personal service is necessary;** and, while 


fers. 


the decree rendered therein is not strictly a decree 
in rem, it fixes and settles the title to the property 
in controversy and to that extent partakes of the 
nature of a judgment in rem.8$ 

[§ 118] (3) Setting Aside Conveyances or Trans- 
Statutes authorizing service by publication 


are very generally held to authorize such service in’ 


Under statutes authorizing service of process by 


chooses to remain there, without go- 
ing into another jurisdiction.’ Zim- 
merman vy. Barnes, 56 Kan. 419, 422, 
43.P 764. See also Judgments § 47. 

{b] Actions in personam within 
rule.—(1) An action to declare fraud- 
ulent an assignment to nonresidents 
of a bond and mortgage owned by a 
domestic corporation and to impress 
a trust on the mortgage and compel 
an accounting of its proceeds. Mc- 
Laughlin v. McLaughlin Real Hst. 
Co., 162 App. Div. 644, 147 NYS 959. 
(2) An action to enforce the perform- 
ance of a contract for the sale of land 
where complainant prays as a condi- 
tion precedent to the conveyance of 
the land that defendant be required to 
furnish him an abstract as agreed and 
to pay damages for delay in perform- 
ance, since the relief sought is neces- 
sarily in personam. Adams v. Heck- 
scher, 83 Fed. 281. 

{[c] Action of interpleader is an 
action in personam, not in rem, and 
service by publication in such action 
is unauthorized. New York L. Ins. 
Co. v. Dunlevy, 241 U. S. 518, 36 SCt 
613, 60 L. ed. 1140; Hanna v. Sted- 
man, 230 N. Y. 326, 130 NE 566. 

{d] Action to cancel assignment 
of patent is in personam. Backus 
Portable Steam Heater Co. v. Sim- 
onds, 2 App. (D. C.) 290.’ Compare 
Non-Magnetic Watch Co. v. Associa- 
tion Horlogere Suisse, 44 Fed. 6 in- 
fra § 117; Miller v. Jones, 67 Hun 281, 
22 NYS 86 infra § 118. 

{e] Action for unliquidated dam- 
ages.—Service of process by publica- 
tion based on an attachment issued 
in an action for unliquidated damages 
is invalid, except in cases specified in 
Code § 347, and amendatory act (Acts 
[1893] c 77). Mullen v. Norfolk, etce., 
Canala@o.da 45 N= C.Syl Ops L065 
Winfree v. Bagley, 102 N. C. 515, 9 
SE 198. 

{f{] Bastardy proceeding's.—Beck- 
ett v. State, 4 Ind. A. 136, 30 NE 536; 
Moyer v. Bucks, 2 Ind. A. 571, 28 NE 
992, 50 AmSR 251, 16 LRA 231. 

{g] Ejectment.—Rev. St. § 787, 
providing for service by publication 
“in all actions at law or in equity, 
which have for their immediate ob- 
ject the enforcement or establishment 
of any lawful right, claim, or demand 
to or against any real or personal 
property within the jurisdiction of 
the court,” does not include the action 
of ejectment for the recovery of land, 
that being a proceeding in personam 
and not in rem. Staffan v. Zeust, 10 
App. (D. C.) 260. 

{h] Garnishment of maker of 
negotiable note, at the suit of credi- 
tors of the payee, because he has 
fraudulently conveyed his property, 
cannot give the state court jurisdic- 
tion to bring in the alleged fraudu- 
lent holder by publication. only. 
Hauf v. Wilson, 31 Fed. 384. 

{iJ Scire facias to revive a judg- 
ment is a proceeding in personam, 
where the original judgment sought 
to, be revived is in personam, and a 


revival of such judgment by scire fa-, 


cias upon publication and mailing of 
notice, without personal service or 


entry of appearance, is invalid 
against a nonresident. Bickerdike v. 
eaten 157 Ill. 95, 41 NE 740, 29 LRA 


{j] Suit against beneficiary of in- 
surance policy (1) by an insured’s 
widow, who claimed the proceeds of 
the policy by virtue of an alleged 
promise by insured to assign the pol- 
icy to her, and asserted that during 
the marriage she had paid the premi- 
ums, was in personam. Schoenholz 
Ma News) Mork Alin sins.) Co. 97),App, 
Div. 91, 188 NYS 596 [rev 192 App. 
Div. 563, 183 NYS 251, and aff 234 N. 
Y. 24, 186 NE 227}. (2) Where the 
beneficiary of an insurance policy is 
a nonresident, and one or more of the 
relatives of the deceased insured 
commence on action on the policy for 
the proceeds thereof on the ground 
that the nonresident beneficiary did 
not have an insurable interest in the 
life of deceased, service by publica- 
tion on the nonresident defendant is 
not authorized. Royal Neighbors of 
America v. Fletcher, 99 Okl. 297, 227 


P 426. 
[k] Suit for injunction seeks a 
purely personal decree. Harts v. 


Kimball, 149 Ill. A. 536. 
78. Kirkpatrick v. Post, 53 N. J. 
Hg: 59132 A 26% atl S3iNw Ie Ba. 


641, 33 A 1059]; Clarke v. Boreel, 21 
Hun (N. Y.) 594; Marrone v. Teso- 
riere, 92 Misc. 602, 156 NYS 280. 


79. See cases supra note 78. 

80. Clarke v. Boreel, 21 Hun (N. 
Y.) 594. 

81. Kirkpatrick v. Post, 53 N. J 


Eq. 591, 32 A 267 [aff 53 N. J. Eq. 641, 
33 A 1059]; Clarke v. Boreel, 21 Hun 
(N. Y.) 594; Marrone v. Tesoriere, 
92 Mise. 602, 156 NYS 280. 

82. See statutory provisions. 

[a] Particular statutes construed. 
—Boswell v. Otis, 9 How. (U. S.) 336, 
13 L. ed. 164; Bennett v. Fenton, 41 
Fed. 283, 10 LRA 500; Robertson vy. 
Young, 10° ‘lowa”’ 291; “Robinson v, 
Kind, '23 Nev. 330, 47 P 1, 977; Hanna 
v. Stedman, 230 N. Y. 326, 130 NE 566; 
McKennell v. Payne, 197 App. Div. 
340, 189 NYS 7; Richardson 'v. Carr, 
68 Okl. 46, 171 P 476; Huete v. Teil- 
lard, “27, Porto Rico? 46: Brags: *y. 
Gaynor, 85 Wis. 468, 55 NW 119, 21 
LRA 161; and infra §§ 117-121. 

83. U. S.—Arndt v. Griggs, 134 U. 
S$.'316, 10 SCt 557, 33° L. ed:'918 [Lexpl 
and dist Hart v. Sansom, 110 U. S. 
151, 3 SCt 586, 28 L. ed.. 101]; Ormsby 
v. Ottman, 85 Fed. 492; Meyer v. 
Kuhn, 65 Fed. 705, 13 CCA 298. 

Cal.—Perkins v. Wakeham, 86 Cal. 
580, 25 P 51, 21 AmSR 67; Standard 
Dredging Co. v. Title Ins., etec., Co., 
(OND) VALERY e7toh(( be 

Fla.—Tibbetts v. Olson, 91 Fla. 824, 
108 S 679; Myakka v. Edwards, 68 
Fla. 382, 67 S 217, AnnCas1917B 201. 

Ind.—-Essig v. Lower, 120 Ind. 239, 
21 NE 1090. 

Iowa.—Knudson y. Litchfield, 87 
fowes ell. 54 ANiW. 19957 Carnes ov. 
Mitchell, 82 Iowa 601, 48 NW 941; 
Guise v. Early, 72 Iowa 283, 33 NW 


683; Taylor v. Ormsby, 66 Iowa 109, 
23 NW 288; Miller v. Davison, 31 
Iowa 435. 


actions to set aside or cancel conveyances of land,®® 


Kan.—Dillon vy. Heller, 39 Kan. 599, 
18 P 693. 

Mo.—Simms v. Thompson, 291 Mo. 
493, 236 SW 876; Shemwell v. Betts, 
264 Mo. 268, 174 SW 390. - 

Nebr.—Scarborough v. Myrick, 47 
Nebr. 794, 66 NW 867. ; 

Nev.—Robinson v. Kind, 23 Nev. 
33054 74P) 155977; 


Okl.—Cushing v. Cummings, 72 
Okl. 176, 179 P 762; Gray v. Gray, 57 
OK 667 Ld: Bats. 

Utah.—Lawrence v. Murphy, 45 


Wtah, 572,147, 903% 

Va.—Clem v. Given, 106 Va. 145, 55 
SE 567. 

[a] Rule applied as against un- 
known owners or heirs, assignees or 
devisees, or others interested in suits 
to quiet title to land. Guise v. Early, 
72 Iowa 283, 38 NW 683; Simms v. 
Thompson, 291 Mo. 493, 236 SW 876; 
Lawrence v. Murphy, 45 Utah 572, 147 
IPEI 03. 

84 U. S.—Arndt v. Griggs, 134 U. 
S213116, 10: SCt#5575) 33l Led Vo1se Mor 
ris v. Graham, 51 Fed. 53. 

Cal.—Perkins v. Wakeham, 86 Cal. 
580, 25 P 51, 21 AmSR 67. 

Kan.—Oldham v. Stephens, 45 Kan. 
369, 25 P 863. 

Mo.—Mitchener v. Holmes, 117 Mo. 
185, 22 SW 1070. 

N. H.—Bancroft v. Conant, 64 N. H. 
151, 5 A 836. 

Va.—Clem v. Given, 106 Va. 145, 
55 SE 557. 

85. Jellenik v. Huron Copper Min. 
Cone liTUL IS. 1). 20) SCt  559).44: Lived: 


647. 

86. Franz v. Buder, 11 F. (2d) 854. 

[a] Shares of stock in corporation 
are personal property within the 
rule. Franz v. Buder, 11 F. (2d) 854. 

{b] In suit to quiet title to pat- 
ent, a nonresident defendant cannot 
be served by publication under Judi- 
ciary Act (1875) § 8, providing for 
such service in suits “to enforce any 
legal or equitable lien upon or claim 
to, or to remove any incumbrance or 
lien or cloud upon, the title to real or 
personal property within the dis- 
trict.” The statute does not cover 
such incorporeal and intangible prop- 
erty as a patent right, possession of 
which must, of necessity, be ideal, 
not actual, and which cannot be re- 
ceived or sold under an execution. 
Non-Magnetic Watch Co. v. Associa- 
tion Horlogere Suisse, 44 Fed. 6. 
Compare Backus. Portable Steam 
Heater Co. v. Simonds, 2 App. (D. C.) 
290 supra § 115; Miller v. Jones, 67 
Hun 281, 22 NYS 86 infra § 118. 

87. Morris v. Graham, 51 Fed. 53. 

88. Arndt v. Griggs, 134 U. S. 316, 
10 SCt 557, 33 L. ed. 918 -[expl and 
dist Hart, v. Sansomy (110) UU. Si154, 
38 SCt 586, 28 L. ed. 101]; Meyer v. 
Kuhn, 65: vbledl. 77705, slo CC Am g2 9.3)" 
Perkins v. Wakeham, 86 Cal. 580, 25 
P 51, 21 AmSR 67; Essig v. Lower, 
120 Ind. 239, 21 NE 1090. 

89. U. S.—lLynch vy. Murphy, 161 
U. S. 247, 16 SCt 328, 40 L. ed. 688; 
Evans v. Charles Schribner’s Sons, 58 
Fed. 303. 

Ark.—McLaughlin v. McCrory, 55 
Ark. 442, 18 SW 762, 29 AmSR 56. 


504 [50 C.J.] 


or transfers of personal property®® or of land and 
personal property,®! such actions being in the nature 


of actions in rem.?? 


[§ 119] (4) Enforcement of Liens. 
process by publication. in actions for the enforce- 
ment of a lien on real®*® or personal®* property, such 
actions being in the nature of actions in rem, has 
very generally been held permissible by statutes e2- 
ther expressly or by necessary implication so pro- 


viding. 


[§ 120] (5) Actions Involving Corporate Stock. 
The situs of stock of a domestic corporation®® or- 
dinarily is considered as being in the state of its 
incorporation for the purpose of determining the 
propriety of service by publication in actions in- 
and accordingly it has been 


volving such stock ;°° 


Minn.—Lane v. Innes, 43 Minn. 137, 
45 NW 4. 

Mo.—Adams v. Cowles, 95 Mo. 501, 
8 a 711, 6 AmSR 74. 

D.—Bunting v. Creglow, 40 N. D. 
98, Ni6s NW 727. 

Okl.—Continental Gin Co. v. Ar- 
nold, 66 Okl. 132, 167 P 613, LRA1918B 
511. 

Pa.—American Trust Co. v. Kauf- 
man, 287 Pa. 461, 135 A 210. 

[a] Deeds of trust or mortgages. 
—Service of process by publication is 
permissible in actions to cancel: (1) 
Deed of trust. Lynch v. Murphy, 161 
WS 2478 16° SCt 323; 40 L. ved® 688. 
2) wor tgage, Bunting v. Creglow, 

D. 98, 168 NW 727; Continental 
ie Co. Vv. ‘Arnold, 66 OKl. 132, 167 P 
613, LRA1918B- 511. 

[b] Conveyance in fraud of credi- 
tors.—Service of process by publica- 
tion on nonresident defendants may 
be had in a suit to set aside a deed 
as being in fraud of creditors. Lane 
v. Imnes, 43 Minn. 137, 45 NW 4; 
Adams v. Cowles, 95 Mo. 501, 8 SW 
711, 6 AmMSR 74. 

[ec] Suit to cancel fraudulent deed 
and revest title in plaintiff is an ac- 
tion for the recovery of real property 
or of an estate or interest therein, 
within the meaning of a statute al- 
lowing nonresident defendants to be 
brought in by publication in such 
cases. McLaughlin v. McCrory, 55 
Ark. 442,18 SW 762, 29 AmSR 56. 

90. Quarl v. Abbett, 102 Ind. 233, 1 
NE 476, 52 AmR 662. 

[a] Assignment of patent.—The 
right to exclusive manufacture under 
a patent under a contract with the 
owner of the patent made in the state 
is personal property within the state, 
and in an action to set aside an as- 
signment of the patent to a nonresi- 
dent defendant, service by publica- 
tion is sufficient. Miller v. Jones, 
67 Hun 281, 22 NYS ‘86. Compare 
Non-Magnetic Watch Co. v. Associa- 
tion Horlogere Suisse, 44 Fed. 6 su- 
pra § 117; Backus Portable Steam 
Heater Co. be perce ae: 2 App. “CD.-€)) 
290 supra § 1 

Che mobineon v. Kind, 23 Nev. 330, 
if EX Al STALE 

92. See cases supra notes 89, 90. 

93. U. S.—Leizth v. Green, 193 U. 
S. 79, 24 SCt 390, 48 L. ed. 628. 

Ark.—St. Louis, etc., R. Co. v. Love, 


74 Ark, 528, 86 SW 395; Allen v. 
Smith, 25 Ark. 495. 
Ill. Gould v. Garrison, 48 Ill. 258. 


Miss.—Reed v. Gregory, 46 Miss. 
740. 

M oa ab Montgomery, 205 Mo. 
271. 103 SW 9 

Ni Of Sama neat v. Brown, 118 N. 
C2 7005 24S ER b2h Wd; 86VmRAL4 02, 

fa} Rule applied in an action to 
enforce: (1) Lien on land acquired 
by a purchaser thereof at a tax sale. 
Leigh v. Green, 193 U. S. 79, 24 SCt 
390, 48 L. ed. 628. (2) Mechanic’s 
Hien. Gould v. Garrison, 48 Ill. 258; 
Bernhardt v. Brown, 118 N. C. 700, 24 
SE 527, 715, 36 LRA 402. 

{b] Unknown owners.—Service of 
process by publication in actions to 
enforce liens has frequently been 


PROCESS 
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held that such service on nonresident or unknown 
defendants, as the case may be,®* is permissible in 


an action to determine the ownership of stock;°* 


Service of 


ants ;1 


in an action to compel restitution of stock fraudu- 
lently procured to be transferred;®® in an action to 
compel a transfer of stock to resident complain- 
in an action to compel specific performance 
of a contract relating to it; 
strain nonresident owners from voting the stock 


in an action to re- 


after having contracted away their right to do so;° 


stock,* 


held authorized by the statutes in the 
case of unknown persons interested 
in the subject matter of the suit. Al- 
len v. Smith, 25 Ark. 495; Reed v. 
Gregory, 46 Miss. 740; Davis v. Mont- 
gomery, 205 Mo. 371, 103 SW 979. 

94. Ark.—Hoye Coal Co. v. Colvin, 
83 Ark. 528, 104 SW 207. 

Cal.—Morgan v. Mutual Ben. L. 
Tus, (Corie, Cal wan soy 116 <Ba sion 
ane C.—Jones v. Rutherford, 26 App. 

Mo.—Clark v. Brotherhood of Loco- 
NG Firemen, 99 Mo. A. 687, 74 SW 

N. Y.—Morgan v. Mutual Ben. L. 
Ins. Co., 189 N. Y. 447, 82 NE 438; 
Chesley v.-Morton, 9 App. Div. 461, 
41 NYS 463. 

{a] Laborer’s lien.—Hoye Coal 
ea v. Colvin, 83 Ark. 528, 104 SW 

[b] Lien on mutual benefit assess- 
ments.— Where the petition in a suit 
in equity on a mutual benefit certifi- 
cate prayed judgment against the as- 
sociation and individual lodges there- 
of and the officers of the grand lodge, 
and that the court would adjudge the 
judgment to be a lien on all assess- 
ments and charges collected by the 
association, and against all local 
lodges in the state and all the mem- 
bers of the local lodges, and that 
defendants be compelled to disclose 
the names, numbers, etc., of its local 
lodges, with the names of the officers 
and members thereof, ete., the suit is 
within a statute providing that, in 
suits for the enforcement of liens 
against either real or personal prop- 
erty within the state, there may be 
service by publication against non- 
resident defendants. Clark v. Broth- 
erhood of Locomotive Firemen, 99 Mo. 
A. 687, 74 SW 412. 

[ec] Personal property within state 
or jurisdiction.—(1) A check drawn 
by the treasurer of the United States 
in settlement of a claim against the 
government is personal property 
within the meaning of a statute of 
the District of Columbia, providing 
that publication may be substituted 
for personal service of process on 
nonresidents of this District in suits 
to enforce liens against real or per- 
sonal property within the District of 
Columbia. Jones vy. Rutherford, 26 
Appin (DelG.)) 14 C2)" Wihere a for- 
eign insurance company doing busi- 
ness in the state under the laws 
thereof issued a policy to a resident 
who with the company’s consent as- 
signed it to another resident as col- 
lateral security for advanced premi- 
ums, and the assignee died a resident 
of the state and his trustees held the 
policy as an asset of his estate, the 
subject matter of an action by the 
trustees against the company and the 
beneficiaries to recover the amount of 
premiums advanced was personal 
property within the state, within 
Code Civ. Proc. § 438 subd 5, author- 
izing the service of summons on a 
nonresident defendant by publication, 
where the complaint demands judg- 
ment that defendant be excluded 
from an interest in personal property 


and in an action to’ terminate a voting trust in the 
since these actions are all in the nature of 
actions in rem.°® 

[§ 121] (6) Other Actions. Among other actions 
or proceedings® in which it has been held that serv- 
ice of process by publication was authorized by the 


within the state, and the nonresident 
beneficiaries may be served by publi- 
cation. Morgan v. Mutual Ben. L. 
Ins. Co., 189 N. Y. 447, 82 NE 438. 

95. See Corporations So bi. 

96. U. S.—Jellenik v. Huron Cop- 
per Min Co: cleus: 15 20eSCeEetong, 
44 L. ed. 647 [rev 82 Fed. 778]. 

Ariz.—Hook v. Hoffman, 16 Ariz. 
540, 147 P 722. 

Cal.—Wait v. Kern River Min., etc., 
Co., 157 Cal. 16, 106 P98. 

Conn.-—Patterson v. Farmington 
Stl Re €Co.976 (Conn 628 657 Assocr 

N. J.—Sohege v. Singer Mfg. Co., 
(Ch.) 68 A 64; Andrews v. Guayaquil, 
etc., R. Co., 69 N. J. Eq. 211, 60 A 568 
[afi 7h Ne 5. Hawes, TAs ssas 

N. Y.—Holmes v. Camp, 219 N. Y. 

Dalton 


359, 114 NE 841. 

Oh.—Shinkle  v. Adding 
Mach. Co.. 19 OhNPNS 104. 

Sam Sargent v. McHarg, 42 S. D. 
307, 174 NW 742. 

“In the absence of some statutory 
provision the interest of a stockhold- 
er in the capital of a corporation may 
be regarded as _ property located 
where the corporation is organized 
and exists.” Holmes v. Camp, 219 N. 

59, 367, 114 NE 841. But see Kil- 
gour v. New Orleans Gaslight Co., 
14 F. Cas. No. 7,761, 2 Woods 144, 145 
(shares of stock in an incorporated 
company, held and claimed by a non- 
resident of the district within. which 
the company ‘has its domicile, cannot 
be considered ‘personal property 
within the district,” so as to author- 
ize the court in a suit in which plain- 
tiff sets up title to the stock, to or- 
der the holder to be constructively 
served in the manner provided by 
Rev. St. § 738) 

97. See supra §§ 109, 112. 

98. Hook v. Hoffman, 16 Ariz. 540, 
147 P-722; Patterson v. Farmington 
St. R. Co., 76 Conn. 628, 57 Al 853. 

[a] Rule applied in an action 
against nonresident defendants to ad- 
just equitable interests in the stock 
of a domestic corporation and to com- 
pel the registry on the books of the 
corporation of the legal title as de- 
termined by the court. Patterson vy. 
Farmington St. R. Co., 76 Conn. 628, 


SIAL S58. 
99. Holmes v. Camp, 219 N. Y. 359, 
Co; GN. 


114 NE 841. 
1. Sohege v. Singer Mfg. 

J, Ch.) 68 oN 64; Andrews v. Guaya- 
quil, ete., - Co. 69 N.S. Ha. 2 60 

[a “Til ON, Ue Hg. 7680 zal wa 
; Lockwood v. Brantly, 31 Hun 
(N. Y.) 155. See Ryan v. Seaboard, 
R. Co., 83 Fed. 889 (recognizing 


2. Wait v. Kern River Min., 
Cox Love CaliG. 100 2298. ; 

3. Shinkle v. Dalton Adding Mach. 
Co., 19 OhNPNS 104. 

4. Sargent v. McHarg, 42 S. D. 307, 
174 NW 742. 

5. See cases supra notes 96-4, 

6. See cases infra this note. 

{a] Thus service by publication 
may be had: (1) In an action to set 
aside an alleged ultra vires contract 
of merger by a domestic with a for- 
eign corporation and to restrain it 


etc., 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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statutes as being actions in rem, or quasi in rem, 
are: An action against a simple contract debtor to 
subject realty to payment of debts;7 an action by 
a State to recover money deposited by a prisoner 
with a sheriff in lieu of bail;’ an action for an ac- 
counting in respect of, an estate within the juris- 
diction of the court;® an action for the recovery 
of a fund in the possession of a resident party, al- 
though claimed by a nonresident assignee;!° an ac- 
tion to abate a nuisance on land, title to which is 
vested in a nonresident defendant as an assignee in 
an action to collect back taxes;}2 
an action to construe a will;1% an action to establish 
the existence and contents of a lost document evi- 
dencing the title of one in possession of land;14 an 
action to fix a trust in lands,'® or to trace a trust 
fund into land and to subject the land to the payment 
of the trust obligation;!® an action to reform or cor- 
an action to reform notes which a 
nonresident has sent into the state for collection ;§ 
an action to set aside a judgment annulling a mar- 
riage on the ground of fraud;1® a creditors’ suit to 


bankruptcy ;11 


rect a deed;17 


from disposing of its assets under 
such contract and to require it and 
its officers to return to the foreign 
corporation such assets of that cor- 
poration as it has illegally and 
wrongfully received. Knapp v. Su- 
preme Commandery U. O. G. C., 121 
Tenn. 212, 118_SW 390. @ar Ins 2 
domiciliary action to enforce the dou- 
ble liability of stockholders of an in- 
solvent corporation imposed by _ the 
state where it was incorporated on 
nonresident stockholders. Irvine v. 
Blliott, 203 Fed. 82. (3) In a pro- 
ceeding by a railroad company for an 
order permitting it to abandon and 
take up portions of its track under a 
statute making it a condition preced- 
ent to the granting of such applica- 
tion that the company should first 
pay back all moneys received as a 
bonus from individuals or corpora- 
tions to aid in the construction of the 
road taken up. Williams v. Flint, 


ete., R. Co., 116 Mich. 392, 74 NW 641. 


7. Plumb v. Bateman, 2 App. (D 


C.) 156; Hencke v. Twomey, 58 Minn. 
550, 60 NW 667; Zecharie v. Bowers, 
11 Miss. 641. 


8. State v. Scanlon, 2 Ind. A. 320, 
28 NE 426. : 

9. Devlin v. Roussel, 36 App. Div. 
87, 55 NYS 386. 

10. Taylor v. Security Mut. L. Ins. 
Go., 38 Mise: 575,77 NYS 1012. 

11. Radford v. Thornell, 81 Iowa 
709. 45 NW 890. 

12. State v. Staley, 76 Mo. 158. 

13. Dillavou v. Dillavou, 130 lowa 
405, 106 NW 949 (under a statute au- 
thorizing service by publication in 
actions for the recovery of real prop- 
erty or estate therein, or to establish 
or set aside a will, or which relates 
to, or the subject of which is, real or 
personal property, within the state 
when any defendant has, or claims to 
‘have, any interest therein). 

14 SVircinia, etc, |) Coal ‘Co. “vz 
Charles, 251 Fed. 83, 107 [aff 254 Fed. 
379 (app dism 252 U. S. 569 mem, 40 
SCt 345 mem, 64 L. ed. 720 mem), and 
eit Cyc]. 

15. Chicago, ete., Bridge Co. v. An- 
glo-American, etc., Co., 46 Fed. 584; 
State v. Hartmann, (Mo.) 19 SW (2d) 
637. 

[a] In action by administratrix to 
recover the interest of intestate in 
land as the beneficiary of a will, to es- 
tablish a trust in the land in the 
hands of transferees thereof, and to 
enjoin those in possession from pay- 
ing rent to defendants, service by 

“publication may be had. State v. 
Hartmann, (Mo.) 19 SW (2d) 637. 

16. Reeves v. Pierce, 64 Kan. 502, 
67 P 1108. ‘ 

17. See cases infra this note. 

{a} Description of land.—Corson 
we Shoemaker, 55 Minn. 386, 57 NW 

34, 
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tion.?° 


105 SW 381. 

19. State v. Custer County Dist. 
App. Div. 473, 47 NYS 994 
remaining within the jurisdiction of 

20. Shuck vy. Quackenbush, 
Seay De la Cruz, 17 Philip- 
1045. See also Pennoyer v. Neff, 95 

23. Bassett v. 

24. Zimmerman v. Barnes, 56 Kan. 
kin, 43 Fed. 323; Hook v. Hoffman, 
ley v. Morton, 9 App. Div. 461, 41 NYS 
suits, parties ask for more relief 
mere asking for too much relief 
titled. It is only necessary to deter- 
Hook vy. Hoffman, supra. 

27. See supra § 114. 

Cooper v. Reynolds, 10 Wall. 308, 19 
Cal.—Anderson v. Goff, 72 Cal. 65, 13 
Minn.—Thurston v. Thurston, 

Trust 

Co:; 

N. H.—Eaton v. Badger, 


[b] Defective acknowledgment.— 

18. Doepke vy. Christy Box Car 
Ct., 66 Mont. 496, 214 P 85, 87, 33 ALR 

[a] Reason assigned was that the 
the court. Everett v. Everett, 22 
Colo. 592, 227 P 1041, 38 ALR 259. 

22. Huling v. Kaw Valley R. etc., 
U. S. 714, 24 L. ed. 565 (as recogniz- 
Civ. A. 327, 25 SW 312 [app dism 90 
419, 43 P 764 
16 Ariz. 540, 543, 147 P 722; Reeves v. 
463. 
than they are entitled to, but it would 
would be an obstacle to rendering a 
mine whether, upon such service, the 

26. Affidavits for order of publica- 

28. U. S.—Pennoyer v. Neff, 95 U. 
L. ed. 931. 
P 73, 1 AmSR 34; Belcher v. Cham- 
Minn. 279, 59 NW 1017. 

. A. 521. 

Mont.—State v. Eddy, 10 Mont. 311, 

228. 
Y.—Dimmerling v. Andrews, 236 


Veeder v. Gilmer, 47 Tex. Civ. A. 464, 
Loader Co., 14 OhNPNS 523. 
464 [cit Cyc]; Everett v. Everett, 22 
judgment was to be considered a res 
App. Div. 473, 47 NYS 994. 
hd 
21. Alba v. 
Co. 1300 Si 559. 9 SCtr603, 3281. ed: 
ing rule). 
Sherrod, 13 Tex. 
Tex. 32, 36 SW 400]. 
25. Porter Land, etc., Co. v. Bas- 
Pierce, 64 Kan. 502, 67 P 1108; Ches- 
“Very often, especially in equity 
be a peculiar doctrine to hold that the 
decree to which the plaintiff is en- 
court can grant any relief at all.” 
tion see infra §§ 129-176. 
S. 714, 24 L. ed. 565 (leading case); 
Ariz.—Porter v. Duke, 270 P 625. 
bers, 53 Cal. 635. 
58 
Mo.—Beyer v. Continental 
25 P1032. 
33) IN. 7H: 
N. é 
N. Y. 48, 189 NE 774; McKinney v. 


Collins, 88 N. Y. 216; Rich v. St. John, 


205 App. Div. 24, 199 NYS 149; West- 
brook v. Ward, 171 App. Div. 547, 157 
NYS 755; Fiske v. Anderson, 33 Barb. 
71, 12 AbbPr 8; Cahill v. Broadwell 
Productions, 190 NYS 225. 
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reach an equitable interest in land of a nonresident 
debtor ;*° proceedings for the registration of land ;?1 
proceedings to condemn land for 
and trespass to try title.?3 

[§ 122] d. Actions Joining Claims in Personam 
with Claims in Rem. 
their nature are joined with claims involving real es- 
tate, service cannot be had by publication so as to 
authorize judgment upon the personal claims.?* But 
the mere fact that a party asks a greater measure 
of relief than can be given without personal service 
does not deprive the court of jurisdiction to grant 
such relief as is proper under service by publica- 


pubhe purposes ;?? 


If claims merely personal in 


_[§ 123] 5. Prerequisites to Service by Publica- 
tion?*—a, Control and Seizure of Defendant’s Prop- 
erty by Court—(1) Necessity. To justify service of 
process on a nonresident defendant by publication, 
not only must such defendant have property within 
the jurisdiction,?* but such property must be brought 
under the control of the court by attachment or oth- 
er process adapted for that purpose.?§ 


N. C.—Mohn vy. Cressey, 193 N. C. 
568, 137 SE 718; Willis v. Anderson, 
188 N. C. 479, 124 SE 834; Everett v. 
Austin, 169 N. C. 622, 86 SE 523; Cur- 
rie v. Golconda Min., ete., Co., 157 N. 
C, 209, 72 SE 980; Graham v. O’Bryan, 
120 N. C. 463, 27 SH 122; Bernhardt v. 
Brown, 118 N. C. 700, 24 SE 527, 715, 
386 LRA 402; Winfree v. Bagley, 102 
INEOE BITE QUST Osi ey 

N. D.—Hartzell v. Vigen, 6 N. D. 
eek 69 NW 203, 66 AmSR 589, 35 LRA 


Oh.—Terry v. Hyde County, 33 Oh. 
A. 118, 168 NE 562. 

Okl.—Waldock vy. Atkins, 60 Okl. 
38, 158 BP 587. 

Or.—Baillie v. Columbia Gold Min. 
Cos~8 6 OR ei 166n PF 8Gb. 0. Ceol eras 
Mertens v. Northern State Bank, 68 
Or. 273, 135 P 885; Katz v. Obenchain, 
48 Or. 352, 85 P 617, 120 AmSR 821; 
Colfax Bank v. Richardson, 34 Or. 518, 
54 P 359, 75 AmSR 664; Willamette 
Real Est. Co. v. Hendrix, 28 Or. 485, 
42 P 514, 52 AmSR 800. 

Porto Rico.—Yrizarry de Silen v. 
Sabater, 1 Porto Rico Fed. 183. 

S. C.—Breon v. Miller I:umber Co., 
83 S. C. 221, 65 SE 214, 24 LRANS 276, 
137 AmSR 803; Little v. Christie, 69 
So Cm5T 48e SE 89) 

Ss. D.—South Dakota Commercial 
Assoc. v. Ramsey, 34S. D. 48, 147 NW 
(Xe 

Tenn.—Knapp _ v. Supreme Com- 
mandery U. O. G, C., 121 Tenn., 212, 
118 SW 390. 

Wash.—Kelley  v. Bausman, 98 
Wash. 686, 168 P 181; Cosh-Murray 
Cow. v. @uttich, 10 Wash. 449; +38) P 


1134; Paxton v. Daniell, 1 Wash. 19, 
23 P 441. 
[a] Leading case is Pennoyer v. 


Neff, 95 U. S. 714, 727, 728, 24 L. ed. 
565 (“the want of authority of the tri- 
bunals of a State to adjudicate upon 
the obligations of nonresidents, where 
they have no property within its lim- 
its, is not denied by the court below; 
but the position is assumed, that, 
where they have property within the 
State, it is immaterial whether the 
property is in the first instance 
brought under the control of the court 
by attachment or some other equiva- 
lent act, and afterwards applied by 
its judgment to the satisfaction of de- 
mands against its owner; or such de- 
mands be first established -in a per- 
sonal action, and the property of the 
nonresident be afterwards seized and 
sold on execution. But the answer to 
this position has already been given 
in the statement, that the jurisdiction 
of the court to inquire into and deter- 
mine his obligations at all is only in- 
cidental to its jurisdiction ‘over the 
property. Its jurisdiction in that re- 
spect cannot be made to depend upon 
facts to be ascertained after it has 
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[§ 124] (2) Time of Acquisition of Control. In 
some jurisdictions, service by publication prior to 
the attachment of the property or its seizure in some 
way is a nullity.2® In other jurisdictions, juris- 
diction is acquired by seizure of the property by 
attachment or otherwise at any time before rendi- 
tion of judgment, and publication of process may be 
ordered before seizure of the property.*° 

[§ 125] (3) What Acts Sufficient To Give Con- 
trol. While the general rule in regard to jurisdic- 
tion in rem requires the actual seizure and posses- 
sion of the res by an officer of the court, such juris- 
diction may be acquired by acts which are of equiv- 
alent import and which stand for and represent the 
dominion of the court over the thing, and, in effect, 
subject it to the control of the court.*1 The seizure 
or contro] of the property which will justify service 
by publication need not be by attachment.®? Juris- 
diction may be acquired by a writ of garnishment on 
a party holding a fund which is the subject of litiga- 
tion, although the fund remains in the actual cus- 
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tody of one not an officer of the court.2 And while 
there is some authority to the contrary,** it has been 
held that an injunction restraining a resident debtor 
from payment of debts to a nonresident creditor,?® 
or restraining a resident holding property for a non- 
resident from disposing of the property,*®® suf- 
ficiently brings the debts or property sought to be 
subjected to the payment of the debts sued for with- 
in the control of the court to authorize service of 
process by publication. And the same result was 
held to be reached by the appointment of a receiver 
to take charge of property specifically described in 
the complaint.87 And in a suit to enjoin as ultra 
vires the merger of a domestic and a foreign bene- 
ficiary association and to restrain the disposition of 
the assets of the resident association under such 
void contract, jurisdiction may be obtained of the 
nonresident association by publication of process 


_where jurisdiction of the property of the associations 


has been obtained by impoundment thereof by in- 
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tried the cause and rendered the judg- 
ment. If the judgment be previously 
void, it will not become valid by the 
subsequent discovery of property, of 
the defendant, or by his subsequent 
acquisition of it. The judgment, if 
void when rendered, will always re- 
main void; it cannot occupy the 
doubtful position of being valid if 
property be found, and void if there 
be none. Even if the position as- 
sumed were confined to cases where 
the nonresident defendant possessed 
property in the State at the com- 
mencement of the action, it would still 
make the validity of the proceedings 
and judgment depend upon the ques- 


- tion whether, before the levy of the 


execution, the defendant had or had 
not disposed of the property. If be- 
fore the levy the property should be 
sold, then, according to this position, 
the judgment would not be binding. 
This doctrine would introduce a new 
element of uncertainty in judicial pro- 
ceedings. The contrary is the law; 
the validity of every judgment de- 
pends upon the jurisdiction of the 
court before it is rendered, not upon 
what may occur subsequently’’). 

[b] In Minnesota (1) it was for- 
merly held that the court acquired 
jurisdiction to render judgment in an 
action commenced by publication of 
summons against a nonresident de- 
fendant without any attachment 
levied on his property, that the court 
might proceed regularly to judgment 
in an action commenced by publica- 
tion of Summons against a nonresi- 
dent and the property seized only aft- 
er the judgment. Cleland v. Taver- 
nier, 11 Minn, 194; Stone v. Myers, 9 
Minn. 303. (2) But since the decision 
of Pennoyer v. Neff, 95 'U. S. 714, 727, 
728, 24 L. ed. 565, the rule is now that 
stated in the text. Lydiard v. Chute, 
45 Minn. 277, 47 NW 967. 

[e] ‘Im Wisconsin (1) the rule has 
prevailed from an early date that by 
the service of Summons by publica- 
tion, pursuant to the statute, and 
without the seizure of property by 
valid process of attachment, courts of 
record can acquire jurisdiction so as 
to pronounce a judgment against a 
nonresident defendant, which shall be 
effectual and binding as against his 
property which was within the state 
at the time of making the order of 
publication. Closson v. Chase, 158 
Wis. 346, 149 NW 26; Gallun v. Weil, 


116 Wis. 236, 92 NW 1091; Winner v. 
Fitzgerald, 19 Wis. 393; Jarvis v. 
Barrett, 14 Wis. 591, 595. (2) “The 


essential fact upon which such juris- 
diction is made to depend is, property 
of the defendant, in the state, and not 
whether it has been attached.” Jar- 
vis v. Barrett, supra. (3) If the cred- 
itor desires to guard against the con- 


tingency of a sale or removal of the 
property before he can obtain a lien 
by judgment or by means of execu- 
tion, he may take the attachment al- 
so; and if he omits to do so, and the 
property is in the meantime removed 
from the state or sold to a purchaser 
in good faith, the judgment will be 
fruitless. Jarvis vy. Barrett, supra. 

29. U. S.—Baumgardner vy. Bono 
Fertilizer Co., 58 Fed. 1 (construing 
Virginia law). 

Or.—Willamette Real Est. Co. vy. 
Hendrix, 28 Or. 485, 494, 42 P 514, 52 
AmSR 800. 

Porto Rico.—yYrizarry de Silen vy. 
Sabater, 1 Porto Rico Fed. 183. 

S. C.—Breon v. Miller Lumber Co., 
83 S. C. 221, 65 SE 214, 24 LRANS 276, 
137 AmSR 803; Little v. Christie, 69 
S.C. 57, 48 SE 89. 

Wash.—Cosh-Murray Co. v. Tuttich, 
10 Wash, 449, 38 P 1134. 

“The authority to render the judg- 
ment, so as to become quasi in rem, 
must depend on the court’s having 
obtained jurisdiction of the defend- 
ant’s property by some legal process, 
before any order could be made au- 
thorizing the service of a summons 
by publication.” Willamette Real 
Est. Co. v. Hendrix, supra. 

[a] In New York (1) since the en- 
actment of Civ. Pract. Act §§ 232, 493, 
no order of publication in an action 
to recover a sum of money only 
against a nonresident may be made 
except on proof that his property has 
been seized. Dimmerling v. Andrews, 
236 N. ¥. 43,7189. NE) 77450 Parkereyv. 
Wallace, 206 App. Div. 465, 201 NYS 
416; Karchman vy. Karchman, 131 
Misc. 462, 227 NYS 194 [rev 230 NYS 
856 mem]. (2) Prior to Dimmerling 
v. Andrews, supra, the decisions on 
this question had been conflicting. 
Rich y. St. John, 205 App. Div. 24, 199 
NYS 149; Del Piatta v. Mendoza, 195 
App. Div. 833, 187 NYS 199; West- 
brook v. Ward, 171 App. Div. 547, 157 
NYS 1755;° Rome Trust Co. v. Cum- 
mings, 123 Misc. 884, 206 NYS 728; 
Cahill v. Broadwell Productions, 190 
NYS 225. 

30. Porter v. Duke, (Ariz.) 270 P 
625; Tufts v. Volkening, 122 Mo. 631, 
27 SW 5622; Hartzell v. Vigen, 6 N. 
D. 117, 69 NW 203, 66 AmSR 589, 35 
LRA 451; South Dakota Commercial 
Assoc. v. Ramsey, 34 S. D. 48, 147 NW 
75; State v. Gregory County Cir. Ct., 
82 S. D. 578, 148 NW 892; Iowa State 
Sav. Bank v. Jacobson, 8 S. D. 292, 66 
NW 453. 

[a] Reason for this view.—‘‘The 
object of the publication is to give a 
party who has not been served with 
process, or who does not appear, his 
day in court; to complete the juris- 
diction which, notwithstanding the 
levy of the writ of attachment, would 


be incomplete. As this is the object 
of publication, it is immaterial which 
has priority of date, the levy of the 
writ of attachment or the publication 
announcing the fact of the levy.’ 
Tufts v. Volkening, 122 Mo. 631, 635, 
27 SW 522. 

31. Beyer v. Continental Trust Co., 
63 Mo. A, 521. 

32. Murray v. Murray, 115 Cal. 266, 
47 P 37, 56 AmSR 97, 37 LRA 626; 
White v. White, 179 N. C. 592, 103 SH 
216; Bernhardt v. Brown, 118 N. C. 
700, 24 SE 527, 715, 36 LRA 402; Bail- 
lie v. Columbia Gold Min. Co., 86 Or. 
Vi 166> 2965, 167 2 T16T ee And see 
cases infra this section. 

33. Beyer v. Continental Trust Co., 
63 Mo. A. 521. ; 

34. See infra this note. 

[a] In Oklahoma a temporary re- 
straining order, while a provisional 
remedy, is not such a remedy as con- 
templated by Rev. L. (1910) § 4722, 
allowing service by publication in 
actions brought against a nonresident 
of the state having in this state prop- 
erty or debts sought to be taken by 
any of the provisional remedies, or to 
be appropriated in any way. Waldock 
Vv. :Atkins; .60 Okl.. 38, 39; 1538.P 587 
(‘the provisional remedies which will 
allow service by publication are those 
remedies by which property or debts 
can be seized or taken. A restraining 
order could only restrain or enjoin 
the disposition of property or debts. 
It could not be used for the purpdse 
of seizing or taking the same. The 
provisional remedies referred to in 
the statute are those remedies which 
allow the taking and seizing of prop- 
erty, such as-attachment and gar- 
nishment’’). 

35. Pennington v. Fourth Nat. 
Bank, 243 U.S. 269, 272, 37 SCt 282, 61 
L. ed. 713; Bragg v. Gaynor, 85 Wis. 
468, 55 NW 919, 21 LRA 161. 

It is “as effective a seizure as the 
customary garnishment or taking on 
trustee process.” Pennington y. 
Fourth Nat. Bank, supra. 4 

[a] Enjoining payment of deposit 
by bank.—Pennington y. Fourth Nat. 
Bank, 243 U. S. 269, 37 SCt 282, 61 L. 
ed. 713. 

36. Kelley v. Bausman, 98 Wash. 
686, 168 P 181. 

37. Murray v. Murray, 115 Cal. 266, 
276, 47 P 37, 56 AmSR 97, 37 LRA 626. 

“The taking of property into the 
possession of a receiver is at least as 
well adapted as the similar taking by 
process of attachment, and it is com- 
mon practice to apply property which 
has been attached in the course of 
an action in personam against a non- 
resident to the satisfaction of the 
judgment obtained, although no per- 
sonal service of Summons has been 
effected.” Murray v. Murray, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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38. Knapp v. Supreme Command- 
ery U. O. G. C., 121 Tenn. 212, 118 SW 
390. 

39. Thurston v. Thurston, 58 Minn. 
279, 59 NW 1017. 

40. White v. White, 179 N. C. 592, 
103 SE 216; Bernhardt v. Brown, 118 
Nee Con700) 24. SE) 627, 715, 36 LRA 
402; Baillie v. Columbia Gold Min. 
ConscGLOrsel, 166). 965, 16 tae A 16r; 
State v. Portland First Nat. Bank, 61 
Or. 551, 123 P 712, AnnCas1914B 153; 
Hawkins v. Doe, 60 Or. 437, 119 P 754, 
AnnCas1914A 765; Bush v. Aldrich, 
110 S. C. 491, 96 SE 922. 

[a] Rule applied in: (1) Action for 
specific performance of a_contract to 
convey real property. Hawkins v. 
Doe, 60 Or. 437, 119 P 754, AnnCas 
1914A 765; Bush v. Aldrich, 110 S. C. 
491, 96 SE 922. (2) Action to fore- 
close mechanic’s lien. Bernhardt v. 
Brown, 118 N. C. 700, 24 SE 527, 715, 
36 LRA 402. (3) Suit to have plain- 
tiff’'s husband made trustee holding 
title for plaintiff to land purchased 
with plaintiff's money. White v. 
White, 179 N. C. 592, 103 SE 216. 

41. Bernhardt v. Brown, 118 N. C. 
700, 24 SE 527, 715, 36 LRA 402. 

42. See Judgments § 50. See also 
supra § 110. 

43. Cal.—Woodward v. Brown, 119 
@al! 283, 51 P 2, 542, 68 AmSR 108. 
See Bell v. McDermoth, 198 Cal. 594, 
246 P 805. 

Tll.— Millett v. Pease, 31 Ill. 377; 
Smith v. Trimble, 27 Ill. 152; Jacobus 
v. Smith, 14 Ill. 359. 

Kan.—Larimer v. Knoyle, 43 Kan. 
338, 23 P 487; Bannister v. Carroll, 43 
Kan. 64, 22 P 1012. 

Minn.—Perkins v. Gibbs, 108 Minn. 
151, 121 NW 605; Easton v. Childs, 67 
Minn. 242, 69 NW 903 [overr Corson v. 
Shoemaker, 55 Minn. 386, 57 NW 134]. 

N. C.—Mohn v. Cressey, 193 N. C. 
568, 137 SE 718; Peters Grocery Co. v. 
Collins Bag Co., 142 N. C. 174, 55 SE 
90 [overr McClure v. Fellows, 131 N. 
Cc. 509, 42 SE 951]; Best v. British, 
etc., Mortg. Co., 128 N. C. 351, 38 SE 
923; Church y. Furniss, 64 N. C. 659. 

Or.—Colfax Bank vy. Richardson, 34 
Or. 518, 54 P 359, 75 AmSR 664. 

[a] Under a federal statute (Rev. 
St. § 738) in order to procure the spe- 
cial order of service, or “warning or- 
der” thereby authorized, for service on 
absent or nonresident defendants in 
the special class of suits therein 
mentioned, it is not necessary in all 
cases to lay a foundation therefor by 
first issuing subpoenas, or by making 
an order requiring defendants to ap- 
pear before a certain date. If the bill 
itself shows that they are absent or 
nonresident, and cannot be _ served 
within the district, such subpoena or 
order is useless and nugatory, and 
the “warning order’ may be procured 


june It has also been held that the mere 
joining as a party of a person having possession of 
a nonresident’s property within the state, or hold- 
ing the title. to the same in trust for him as a party 
to the action for the purpose of applying the same 
in payment of the amount sued for, is a sufficient 
seizure of the property to authorize constructive 
service of process by publication.?® 
specific property is the subject of the action, it may 
effectively be brought under the control of the court- 
by being described in a bill of chancery,*® the bring- 
ing of the suit in which the claim was sought to be 
enforced being in law equivalent to a seizure and 
the open and public exercise of dominion over the 
property for the purposes of the suit.#1 : 

[§ 126] (4) Extent of Jurisdiction Acquired. 
The court acquires jurisdiction over a nonresident 
served by publication only to the extent that the res 
attached or otherwise brought within its control will 
satisfy plaintiff’s recovery, and no general or per- 
sonal judgment will. be binding beyond that.*2 

{[§ 127] b. Return of “Not Found.” 
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And where | had.*°® 


tion.®° 


Complaint.*! 


While the 


at once and as the first process. U. 
S. v. American Lumber Co., 80 Fed. 309 
[aff 85 Fed. 827, 29 CCA 431]. 

[b] In Kentucky the taking of a 
warning order against a nonresident 
defendant is the beginning of the ac- 
tion as against him; no summons is 
necessary. Hoffman v. Brungs, 83 Ky. 
400; Anderson v. Sutton, 2 Duy. 480. 

[ce] In Ohio, where an affidavit is 
filed stating that defendants are non- 
residents of the state and that serv- 
ice of Summons cannot be made on 
them within the state, the issuance 
and return of summons ‘not found” 
is not necessary to authorize the 
granting of an order of publication. 
Smith v. Whittlesey, 19 Oh. Cir. Ct. 
412, 10 Oh. Cir. Dec. 377. 

44. See statutory provisions. 

45. U. S.—Thompson y. Tanner, 
287 Fed. 980. 

Ark.—Turnage v. Fisk, 22 Ark. 286. 

Colo.—Gamewell v. Strumpler, 84 
Colo. 459, 271 P 180. 
rte C.—Plumb v. Bateman, 2 App. 


Ga.—Brunswick Hardware Co. v. 
Bingham, 110 Ga. 526, 35 SE 772. 

Ill.—Smith v. Trimble, 27 Ill. 152. 

Iowa.—Trask v. Key, 4 Greene 372; 
Pinkney v. Pinkney, 4 Greene 324. 
fn Oe v. Bacon, 1 T. B. Mon. 
Mich.—Horton v. Monroe, 98 Mich. 
195, 57 NW 109. 

N. H.—Burney v. Hodgdon, 66 N. H. 
338, 29 A 493. 

N. D.—Miller v. Benecke, 55 N. D. 
231, 212 NW 925. 

[a] Return held sufficient.—Re- 
turn of a private person not a party 
to the action, to whom the summons 
was given for service, that defendant 
could not, after diligent search, be 
found in the county, held not insuffi- 
cient for failure to show that a search 
was made outside the county, since 
the sheriff or person serving the 
summons need not make a search for 
defendant outside the county in which 
the action is pending. Gamewell vy. 
Strumpler, 84 Colo. 459, 271 P 180. 

[b] Where plaintiff elects to re- 
ly on alias or pluries summons, as he 
may under the rule, he must abide its 
due return before taking steps to se- 
cure service by publication, so that 
an order for publication made _ be- 
fore the return day of a pluries sum- 
mons is void, notwithstanding the 
return of the original and alias sum- 
mons, and especially where the plur- 
ies summons was the only one notify- 
ing defendant to appear and answer 
to petition for the appointment of a 


sequestrator. Thompson vy, Tanner, 
287 Fed. 980. ; 
[ec] In Missouri (1) if it is alleged 


in the petition or an affidavit filed 
therewith that defendants are non- 
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issue of a summons and its return “not found” is not 
necessary if not made so by statute,4? such a sum- 
mons and return, when required by statute,** must 
be made before publication can be resorted to.*5 
A return of not found in order to form the founda- 
tion for publication must not be made until the time 
has expired within which personal service might be 
The return of a summons “not found” be- 
fore the return day is not sufficient to sustain an 
order for publication,*7 but publication need not 
take place at once thereafter,4® and an interim of 
several months between the return and the publica- 
tion has been held not to affect the validity of the 
latter,*® although an unreasonable and unexplained 
delay may destroy the right to resort to publiea- 


[§ 128] c. Filing Bill, Declaration, Petition, or 
In the absence of any statutory re- 
quirement to that effect, the filing of a bill, petition, 
declaration, or complaint is not a prerequisite to the 
service of process by publication.®? But a statutory 
requirement that such a pleading must be filed before 


residents of the state or inaccessi- 
ble, the court or clerk in vacation may 
issue an order of publication, and no 
return of a summons “not found” is 
necessary. Morrison vy. Turnbaugh, 
192 Mo. 492, 91 SW 152; Cummings 
v. Brown, 181 Mo. 711, 81 SW 158; 
Tooker v. Leake, 146 Mo. 419, 48 SW 
638; Harness v. Cravens, 126 Mo. 
233, 28 SW 971; Davison v. Bank- 
ers’ Life Assoc., 166 Mo. A. 625, 150 
SWaL7 3: (2) But where no such 
averment is made in the petition and 
no affidavit containing such averment 
is filed, the issuance and return of 
summons “not found” is a necessary 
condition to the granting of an or- 
der of publication. Pitkin v. Flagg, 
198 Mo. 646, 97 SW 162; Cummings 
v. Brown, supra; Tooker v. Leake, 
supra; Harness v. Cravens, supra; 
State v. Finn, 87 Mo. 310. 

46. Clayton v. Clayton, 4 Colo. 410; 
Palmer v. Cowdrey, 2 Colo. 1;  Pink- 
ney v. Pinkney, 4 Greene (Iowa) 324; 
Sweet v. Gibson, 123 Mich. 699, 83 NW 
407; Cummings v. Brown, 181 Mo. 
711, 81 SW 158. 

47. Vance v. Maroney, 4 Colo. 47; 
Plumb v. Bateman, 2 App. (D. C.) 
156; Soule v. Hough, 45 Mich. 418, 
8 NW 50, 159; Williams’ v. Sands, 
251 Mo. 147, 158 SW 47; Himmelber- 
ger-Harrison Co. v. McCabe, 220 Mo. 
154, 172, 119 SW 357. 

“The officer may execute the writ 
as soon as it is placed in his hands, 
but he has no right to return it not 
executed until the return day. From 
the time it comes into his hands to 
the day of the return named in the 
writ it is his duty to use reasonable 
diligence to serve it.” Himmelber- 
ger-Harrison Lumber Co. v. McCabe, 


supra. 

48. Richardson v. Wortman, 34 
Colo. 874, 83 P 381; Eagle Gold Min. 
Co. v. Bryarly, 28 Colo. 262; 65 PRP. 52: 
See Brunswick Hardware Co. v. Bing- 
ham, 110 Ga. 526, 25 SE 772 (recogniz- 
ing rule). 

49. See cases supra note 48. 

50. Brunswick Hardware: Co. v. 
Bingham, 110 Ga. 526, 35 SE 772 (a 
delay of seven terms of court). 

51. Showing residence by petition 
or affidavit see infra § 130. 

52. Snell v. Meservy, 91 Iowa 322, 
325, 59 NW 382; Foster v. Henderson, 
54 Iowa 220, 6 NW 186 [overr Foster 
v. Henderson, (Iowa) 1 NW 596; Bill- 
ings v. Kothe, 49 Iowa 34]. Com- 
pare Oliver v. Davis, 81 Iowa 287, 
46 NW 1000 (which, without noticing 
the above cases, seems to assume 
that the filing of a petition before 
publication is necessary. It was held 
in that case that, where the original 
notice in a cause is served by publi: 
eation, the failure to file the petition 
until after the time stated in the no- 
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service of process by publication®? must be com- 
and when the statute requires that 
the filing of such pleading shall precede the mak- 
ing of an order for publication,®® and this require- 
ment is not complied with, an order for publication 


plied with;°+* 


is a nullity.®°® 
Requisites of complaint. 


Verification. 
dered must be sworn to.°§ 


is not sufficiently authenticated as 


tice will not invalidate the service 
thereof if the filing of the petition 
precedes the first publication of the 
notice). 

“There is nothing in the law requir- 
ing the suit to have been commenced 
when the affidavit is made, either by 
the filing of the petition or a service 
of any kind.” Snell v. Meservy, su- 


pra. 
53. See statutory provisions. 
54. Anonymous, 1 Dak. 500; Al- 


len v. Richardson, 16 S. D. 390, 92 NW 
1075. See State v. Young, 94 W. Va. 
7, 117 SE 688 (recognizing rule). 


55. See statutory provisions. 
56. McMahan v. Smith, 69 Ark. 
591, 65 SW 459; Benner v. Street, 32 


Fla. 274, 13 S 407; Elliott v. Wirth, 
34 Ida. 797, NOS ee, 157; Bryan v. Uni- 
versity Pub. Go., 112 N.Y. Sey wey) 
NE 825, 2 LRA 638; Ladd v. Terre 
Haute, etc., Cos, 13 NYWklyDig 209. 

[a] Affidavit filed with complaint 
cannot be the basis for such order, 
as it is no part of the complaint. 
McMahan y. Smith, 69 Ark. 591, 65 
SW 459. 

[b] Keeping of complaint by at- 
torney.—Where plaintiff's attorney 
procured the complaint, affidavit, and 
order of publication to be marked by 
the clerk as “filed” as of a certain 
day, but instead of leaving them at 
the office of the clerk kept them him- 
self, there is no such filing as is 
required by the statute. Witt v. Mey- 
er, 69 Wis. 595, 35 NW 25. 

{c] Presenting copy of complaint 
on file.—It is not necessary to present 
to the judge making the order of pub- 
lication the particular verified com- 
plaint. Where there is a _ verified 
complaint on file in the county clerk’s 
office, and the affidavit for publica- 
tion states such to be the fact, and 
annexes a copy thereof, it is suffi- 
ecient. Stow v. Stacy, 14 NYCivProc 
45; McCully v. Heller, 66 HowPr (N. 
Y.) 468. 

[ad] Effect of nunc pro tunc order. 
—Service by publication is insuffi- 
cient unless the complaint be filed 
before publication, and an order of 
the court subsequent to the judgment 
for the filing of the complaint nunc 
pro tunc as of the day when sum- 
mons was first published will not give 
vitality to the judgment. Kendall v. 
Washburn, 14 HowPr (N. Y.) 380. 

[e] In Wisconsin (1) the rule is 
now that stated in the text. Oelber- 
mann v. Ide, 93 Wis. 669, 68 NW 393, 
57 AmSR 947; Voelz v. Voelz, 80 Wis. 
504, 50 NW 398; Frisk v. Reigelman, 
75 Wis. 499, 48 NW 1117, 44 NW 766, 
17 AmSR 198; Witt v. Meyer, 69 Wis. 
595, 35 NW 25; Manning v. Heady, 64 
Wis. 630, 25 NW 1; Cummings v. Ta- 
bor, 61 Wis, 185, 21 NW 72. (2) Un- 
der a former statute it was not neces- 
sary that the complaint be made be- 
fore the order for publication was ob- 
tained. All that was necessary was 
that the complaint should be filed be- 
fore the summons was_ published. 
Likens v. McCormick, 39 Wis. 313; 


By the provisions of 
some statutes, the complaint which is required to be 
filed must show not only that a 
against defendant exists, but that the case is one 
of which the court may take cognizance.®? 

In some jurisdictions the petition 
or complaint on which service by publication is or- 
Where the verification is 
taken before ai commissioner in another state, but 
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publieation.®° 


it will not authorize an order of publication.*® 
a complaint verified before a person purporting to 
be a commissioner of deeds for the state, but using 
an insufficient seal, will not authorize an order of 


[§§ 128-129 
And 


[§ 129] 6. Affidavit for Order of Publication®:— 


a. In General. 


cause of action 


required by law, 


27 Wis. 558% 


3673 


Anderson 
Nelson v. 
Farmers’, 


v. Coburn, 
Rountree, 23 Wis. 
ete., Bank v. Eldred, 20 
Wis. 196; Winner v. Fitzgerald, 19 
Wis. 393; Rankin v. Adams, 18 Wis. 
e292; Slocum v. Slocum, 17 Wis. 150; 
Hafern v. Davis, 10 Wis. 501. 

57. See infra § 170 

58. Brandow v. Vroman, 22 Misc. 


370, 50 NYS 323 [rev on other grounds | 


29 App. Div. 597, 51 NYS 943]; Mc- 
Cully v. Heller, 66 HowPr (N. Y.) 


468. 

59. Phelps v. Phelps, 6 NYCivProc 
117 [aff 32 Hun 642]; Williamson v. 
Williamson, 3 NYCivProc 69, 2 Mc- 
CartyCivProc 428, 64 HowPr 450. 

60. Oelbermann v. Ide, 93 Wis. 669, 
68 NW 393, 57 AmSR 947. 

él. Affidavits generally see Affida- 
Sli 24 Oe Ae aye sal. 

Time for presenting see infra § 132. 

62... Martin...vs Wiggin, 67 IN. oH: 
196, 27 A 450; Burney v. Hodgdon, 66 
IN. (Hie f33'8; 29 A 493; Thompson vy. 
Carroll, 36 'N. H. 21; Kendrick v. Kim- 


ball, Be} ING Eh 482; Eaton vy. Badger, 
33 N. EF. 228. 
[a] Upon suggestion, on an offi- 


cer’s return of ‘‘non est inventus” as 
to defendant, the court, in an action 
which may be entered without such 
service, may order the action to be 
continued and notice of the pendency 


thereof to be given by publication. 
Burney v. Hodgdon, 66 N. H. 338, 29 
A. 493. 

63. See statutory provisions. 

64. U. S.—Thompson v. Tanner, 
287 Fed. 980; Johnson v. Hunter, 147 
Hed» 133, .77. CCA. 369. certiorari 
granted 204 U. S. 672 mem, 27 SCt 
787 mem, 51 L. ed. 673 mem (rev on 
other grounds 209 U. S. 541 mem, 28 
SCt 759 mem, 52 L. ed. 918 mem) ]; 
Bronson vy. Keokuk, 4 F. Cas. No. 1,- 
928, 2 Dill. 498. 

Ark.—Allen. v. Smith, 25 Ark. 495; 
Coons v. Throckmorton, 25 Ark. 60; 
Gray v. Trapnall, 23 Ark. 510. 

Cal.—Columbia Screw Co. v. War- 
ner Lock Co., 138 Cal. 445, 71 P 498; 
Peo. v. Harrison; 107 Cal. 541, 40) P 
956; Peo. v. Pearson, 76 Cal. 400, 18 
P 424; Peo. v. Ray, 12 P 161; Peo. 
v. Mullan, 65 Cal. 396, 4 P 348; Peo. 
vy. Applegarth, 64 Cal. 229, 30 P 805. 

Colo.—Wilson v. Birt, 17 Colo. 206, 
235 P 568. 

Fla.—Balian v. Wekiwa Ranch, 


S' 559. 

Ill—Wenner vy. Thornton, 98 Ill. 
156s BreedtavieBainds ison Til mAge1 oe 
Burke v. Donnovan, 60 Ill. A. 241. 

Ind.—Fontaine v. Houston, 58 Ind. 
316; Peoples v. Stanley, 6 Ind. 410. 

lowa.—Carr v. King, 184 Iowa 734, 
169 NW 1338; Manion v. Brady, 158 
Iowa 306, 138 NW 558; Belknap v. 
Belknap, 154 Iowa 213, 134 NW 734; 
Guinn v. Elliott, 123 Iowa 179, 98 NW 
625; Priestman v. Priestman, 103 
Iowa -320, 72 NW 5385; Carnes v. 
Mitchell, 82 Iowa 601, 48 NW 941; 
Chase v. Kaynor, 78 Iowa 449, 43 NW 
269; Bradley v. Jamison, 46 lowa 68; 
Bardsley v. Hines, 33 Iowa 157. 
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While in the absence of a statute re- 
quiring it an affidavit may not be necessary to jus- 
tify the court in making an order for service of 
process by puwhblication,®? a statutory requirement, 
that as a prerequisite to such service an affidavit 
shall be made showing the existence of facts made 
necessary by the statutes to authorize recourse to 
this method of service,®* is mandatory and must be 
complied with.*+ 

Time of making affidavit. Under a statute requir- 


Kan.—Grouch y. Martin, 47 Kan. 
313, 27 P 985; Shields v. Miller, 9 
Kan. .890; Chicago, etc., “Ri Con Ve 
Campbell, 5 Kan. A. 423, 49 P 321. 

Ky.—Thruston v. Masterson, 9? 
Dana 228; Jeffreys v. Hand, 7 Dana 


89; Shirley v. Mitchell, 3 J. J. Marsh. 
684; Hynes v. Oldham, 3 T. B. Mon. 
266. Compare Wilson v. Teague, 95 


Ky. 47, 23 SW 656, 15 KyL 414 (a 
judgment against nonresident defend- 
ants will not be treated as void after 
the lapse of almost fifteen years, al- 
though the required affidavit had not 
been made at the time the warning 
order was made, where the petition 
containing a statement of all the 
facts required to authorize the warn- 
ing order was sworn to after the or- 
der was made and at least a year 
before judgment was rendered, and 
the warning order attorney and the 
court acted on the warning order aft- 
er the affidavit was made; and where, 
besides, the warning order itself re- 
cited that it was made upon proof 
as to the nonresidence of defendants). 

Mich.—Adams vy. Hosmer, 98 Mich. 
57, S6° NW. 10915, Plattlv. Stewart. 
10 Mich. 260. 


Minn.—Pugsley v. Magerfleisch, 161 


Minn. 246, 201 NW 323; Crombie vy. 
Little, 47 Minn. 581, 50 NW - 823: 
Brown, Vv. St.Paul, “ete: Ri Co: 38 


Minn. 506, 38 NW 698; Barber v. Mor- 
ris, 37 Minn. 194, 383 NW 559, 5 Am 
SR 836. 

Mo.—Pitkin v. Flagg, 198 Mo. 646, 
97 SW 162; Noon LN: Turnbaugh, 
192 Mo. 427, 91 SW 152; Bick v. Stalk- 
ef, 150 Mo. A. 248, 129, Sw 1001; Mur- 
dock v. Hillyer, 45 Mo. A. 287; 

Mont.—Palmer _ v. McMaster, 8 
Mont. 186, 19-P 585. 

Nebr.—Reed v. Good, 114 Nebr. 777, 
209 NW 619; McKenna v. Pleasant, 96 
Nebr. 581, 148 NW 479; Murphy v. 
Lyons, 19 Nebr. 689, 28 NW 328; Mc- 
Gavock v. Pollack, 13 Nebr. 535, 14 
NW 659; Blair v. West Point Mfe. 
GOs Nebr. 146. 

Nev.—Wildes v. Lou Dillon Gold- 
field Min. Co., 41 Nev. 364, 170 P 1046. 

N. Y.—Bryan v. University Pub. 
Co., 112 N. Y. 382, 19 NE 825, 2 LRA 
638; Hasterbrook’ Vv. Easterbrook, 64 
Barb. 421; Waffie v. Goble, 53 Barb. 
5LT, 85 HowPr 356. 

N. C.—Peters Grocery Co. v. Col- 
lins Bag Co., 142 N. C. 174, 55 SE 90; 
Faulk v. Smith, 84 N. C. 501. 

N. D.—Miller v. Benecke, 55 N. D. 
231, 220 NW 925. 

Ok1. —Addington First State Bank 
v. Latimer, 48 Okl. 104, 149 P 1099; 
Spaulding v. Polley, 28 ‘Okl. 764, 766, 
115 P 864 [cit Cyc]; Cordray v. Cord- 
ray, 19 Okl. 36, 91 P 781. 

S. D.—Grigsby v. Wopschall, 25 S. 
D. 564, 127°NW 605,.37 LRANS 206. 

Tex.— Turner v. Maury, (Civ. A.) 
224 SW 255. 

Utah.—Cohn v. Lawrence, 40 Utah 
264, 120 P 223. 

Wash. —Schmelling v. Hoffman, 111 
Wash. 408, 191 P 618. 

[a] Purpose of affidavit (1) “is to 


See aa ee eee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing the affidavit to be “filed” after the return of the 
summons by the sheriff, it is not necessary that the 
affidavit be “made” after the return.*® 

Good faith. One seeking to avail himself of the 
statutory mode for constructive service must exer- 
cise good faith in making his affidavit for publica- 
tion, a willfully false affidavit being fraudulent.*® 

Presumptions on direct attack. No presumptions 
can be indulged to sustain the affidavit when direct- 
ly attacked,®’ as is done in eases of collateral at- 
tack when there is sufficient stated to call into ex- 


ercise the judicial mind.®§ 


[§ 130] b. Pleadings as Substitute for or in Aid 
of.°® It has been held that a verified petition or com- 
plaint which states all the facts made necessary by 
statute as a prerequisite to obtaining an order of 
service of process by publication, or warning order, 
is a sufficient substitute for, and dispenses with, the 
necessity of a separate affidavit showing these 


enable the court to determine whether 
the action is one in which jurisdiction 
may be acquired by such notice.” 
Armstrong v. Bates, 94 Nebr. 462, 464, 
143 NW 477. To same effect Leigh v. 
Green, 62 Nebr. 344, 86 NW 1093, 89 
AmSR 751. (2) “It is in the pro- 
bative facts stated in the affidavit 
that the order of the court directing 
service by publication must find jus- 
tification. It is from these that the 
court must find ground upon which 
to conclude that the ultimate facts 
required by the_ statute’ exists.” 
Wildes v. Lou Dillon Goldfield Min. 
Con 41° Nev. 364; 371, 170 P1046. 

[b] Affidavit made in another ac- 
tion and entitled therein may be used. 
Barnard v. Heydrick, 49 Barb. (N. Y.) 
62, 2 AbbPrNS 47, 32 HowPr 97. 

{[c] Recital in order for publica- 
tion that an affidavit of nonresidence 
had been presented is not sufficient 
evidence of that fact. Platt v. Stew- 
art, 10 Mich. 260. 


65. Wilson v. Birt, 77 Colo. 206, 
235 P 563. 

66. Cohn v. Lawrence, 40 Utah 264, 
120 P 223; Phillips v. Lawrence, 40 
Utah 268, 120 P 222; MWLiebhart v. 
Lawrence, 40 Utah 243, 120 P 215; 


Schmelling v. Hoffman, 111 Wash. 408, 
191 P 618. See Balian v. Wekiwa 
Ranch, (Fla.) 122 S 559 (statements 
must be truthful, free from mala 
fides, and based on something reason- 
ably tangible or perceptible in fact, 
not merely nebulous or fanciful). 

{a] Facts held sufficient to justify 
finding that affidavit was not made in 
good faith see Schmelling v. Hoff- 
man, 111 Wash. 408, 191 P 618. 

67. Bothell v. Hoellwarth, 10S. D. 
491, 74 NW 281. 

68. Bothell v. Hoellwarth, supra. 

[a] Affidavit for warning order, 
‘unless controverted by an affidavit of 
defendant, is sufficient evidence of 
the facts therein stated. MRailey v. 
Railey, 69 SW 414, 23 KyL 1891 (Civ. 
Code Pract. § 58 subs 6). 

69. In actions against unknown 
persons see infra § 149. 

70. Porter v. Duke, (Ariz.) 270 P 
625; Ballard v. Hunter, 74 Ark. 174, 
85 SW 252 [aff 204 U. S. 241, 27 SCt 
261, 51 L. ed. 461, and overr without 
mention Gray v. Trapnall, 23 Ark. 
510]; Columbia Screw Co. v. Warner 
Lock Co., 138 Cal. 445, 71 PB 498; Cahill 
v. Pelzer, 204 Ky. 644, 265 SW_ 32; 
Alley v. Hastie, 25 SW 274, 15 KyL 
690; Wilson v. Teague, 95 Ky. 47, 23 
SW 656, 15 KyL 414. 

[a] Thus (1) it has been held 
that, where a Sworn complaint in a 
proceeding to subject the land of a 
nonresident to the payment of levee 
taxes alleged that the owner was a 
nonresident, it was sufficient to au- 
thorize notice by publication, without 
a separate affidavit to the same ef- 
fect. Ballard v. Hunter, 74 Ark. 174, 
85 SW 252 [aff 204 U. S. 241, 27 SCt 
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facts.7° 


Vise 


261, 51 L. ed. 461]. (2) And where 
a verified complaint made a positive 
and unequivocal statement under oath 
of defendant’s nonresidence, it com- 
plied with the strict language of the 
statute requiring an affidavit of de- 
fendant’s nonresidence to support 
service of process by publication re- 
gardless of the sufficiency of an affi- 
davit made by plaintiff's attorney 
made on information and belief. Por- 
ter v. Duke, (Ariz.) 270 P 625. 

[b] _In Missouri (1) by express 
provision of statute, if the ground for 
service by publication is the nonres- 
idence of defendant, it will be suffi- 
cient to allege such ground either in 
the petition or in the affidavit. Al- 
len v. Ray, 96 Mo. 542, 10 SW 153; 
Hlting v. Gould, 96 Mo. 535, 9 SW 922; 
Payne v. Lott, 90 Mo. 676, 3 SW 402; 
Harbert v. Durden, 116 Mo. A. 512, 92 
SW 746. (2) If alleged in the peti- 
tion, it is not necessary that the 
petition should be verified. Elting v. 
Gould, supra; Payne v. Lott, supra. 

71. Gilmore v. Lampman, 86 Minn. 
493, 496, 90 NW 1113, 91 AmSR 376; 
Felsinger v. Quinn, 62 Wash. 183, 113 
P 275 (two judges dissenting). 

“Defendant has the right to exam- 
ine the affidavit on file, and to govern 
his conduct accordingly. It is im- 
material that the complaint contains 
the information wanting in the affi- 
davit, for the interested party is not 
required to examine the complaint 
to ascertain the facts.” Gilmore v. 
Lampman, supra. 

72. Mohn v. Tingley, 191 Cal. 470, 
P 733 [dist Forbes v. Hyde, 31 
342 (decided under an earlier 
statute containing different provi- 
sions)]; Woodward v. Brown, 119 
Call. 12:33, (bl PP) 2b 42; (63 eAmSR: 1085 
Ligare v. California Southern R. Co., 
76 Cal. 610,18 P 777; Wiley v. Carson, 
15 S. D. 298, 89 NW 475; Coughran 
v. Markley, 15 S. D. 37, 87 NW 2; 
Woods v. Pollard, 14 S. D. 44, 84 NW 
214; Davis v. Cook, 9S. D. 319, 69 NW 
Iowa State Bank v. Jacobson, 8 


[a] 
is not insufficient for not containing 
a statement of facts showing that a 
cause of action existed against de- 
fendants, where the verified complaint 
stated a cause of action and was 
made a part of the complaint. Wood- 
Ward Vel brown, OCale283,) bill Pe 2) 
542, 68 AmSR 108; Ligare v. Califor- 
nia Southern R. Co., 76 Cal. 610, 18 
P 777; Wiley v. Carson, 15 S. D. 298, 
89 NW 475: Davis v. Cook, 9 S. D. 
319, 69 NW 18. 

{b] In Wisconsin (1) under a stat- 
ute which provides that the appli- 
eation for an order of publication 
“shall be based upon a complaint, 
duly verified and filed, and an affida- 
vit, together showing the facts re- 
quired to exist,’ the affidavit need 
not contain all the facts required to 
exist as was the case under former 


In aid of affidavit. 
been held without qualification that the affidavit for 
publication must contain and state all the statutory 
requirements, and that reference cannot be made to 
the complaint on file in the action for the purpose 
of supplying material facts omitted from the affida- 
Elsewhere, however, it has been held that 
this is permissible where the petition or complaint 
is verified;’? and some decisions have held that it 
is not even necessary that the petition or complaint 
referred to should be verified.73 
complaint is not referred to, or incorporated in, the 
affidavit, the better view is that it cannot be consid- 
ered for any purpose,’* although there is authority 
apparently to the contrary.*® 

[§ 131] c. Filing of Affidavit—(1) In General. 
Depositing an affidavit for service of process by pub- 
heation with the proper officer in his office consti- 
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In some jurisdictions it has 


If, however, the 


statutes (Jenks v. Arms, 160 Wis. 
171, 178, 151 NW 263; Bragg v. Gay- 
nor, 85 Wis. 468, 55 NW 919, 21 LRA 
161); (2) but it is sufficient that the 
application is made upon a complaint 
duly verified and on affidavits togeth- 
er showing the facts required to exist 
(Bragg v. Gaynor, supra;. Cummings 
Vv. Labor, “61 (Wis. 285, WI0N SIN IW 
72). (3) It has accordingly been 
held that it is not necessary that the 
affidavit shall show that a cause of 
action exists against defendant where 
this fact is shown by a verified com- 
plaint. Cummings v. Tabor, supra. 
(4) “The verified complaint is a more 
satisfactory method of stating the 
plaintiff's cause of action, if he have 
one, than stating it in the form of an 
affidavit.” Cummings v. Tabor, su- 
pra. (5) And where the ground of 
the application is that defendant is 
a nonresident, and has property with- 
in the state, such property need not 
be described in the affidavit if it is 


described in the complaint. Bragg v. 
Gaynor, supra. 
73. Ligare v. California Southern 


Ray Cole Calncloe vs Pais Davis- 
Heller-Pearce Co. v. Ramont, 66 Cal. 
A. 778, 226 P 972; Clemson Agricul- 
tural College v. Pickens, 42 S. C. 511, 
20 SE 401. See Ormsby v. Ottman, 
85 Fed. 492; Goodale v. Coffee, 24 Or. 
346, 33 P 990 (in both of which it was 
held that the complaint might be 
used for the purpose of aiding the 
affidavit when incorporated in, or re- 
ferred to by, the affidavit. Nothing 
was said in either of these cases as 
to whether verification of the com- 
plaint was necessary, and presumably 
they considered that it was not). 
Contra Lima v. Lima,’26 Cal. A. 1, 
147 P 233, 237. 

[a] Thus it has been held that 
the existence of a cause of action 
may be shown by reference to the 
complaint, where the complaint is not 


verified. Davis-Heller-Pearce Co. v. 
Ramont, 66 Cal. A. 778, 226 P 972. See 
Ormsby v. Ottman, 85 Fed. 492, 29 


CCA 295 (probably sustaining this 
view). 

[b] Reason assigned is that the 
oath to the affidavit is an oath to the 
contents of the pleading referred 
to and adopted. Ligare v. Califor- 
nia Southern R. Co., 76 Cal. 610, 18 
cats 

74. Victor Mill, etc., Co. v. Esmer- 
alda County Justice Ct., 18 Nev. 21, 1 
IPSS ok 

75. Neff v. Pennoyer, 17 F. Cas. 
No. 10,083, 3 Sawy. 274 [aff 95 U. S. 
714, 24 L. ed. 565] (although the af- 
fidavit made no reference to the com- 
plaint, when it appears from the rec- 
ord that such complaint, containing 
evidence of a cause of action against 
defendant, was on file at the time of 
allowing an order for publication, 
the court will presume that such 
complaint was used as evidence there- 
for). 
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tutes a filing thereof.7* Where the order for pub- 
lication recites the filing of the affidavit, the fact 
that the date of filing was not indorsed on it at that 
The presumption that 
an affidavit of nonresidence was never filed, arising 
from the clerk’s failure to make a memorandum of 
such filing in the appearance docket, and the absence 
of such affidavit from the other papers in the ease, 
is rebutted by positive testimony that such affida- 
vit was made, that the clerk’s office was carelessly 
conducted, and a recital in the decree that service 
had been duly made by publication.’ 

. [§ 1382] (2) Time of Filing. The particular stat- 
ute’® or the construction put on it’? must govern 
as to when the affidavit must or may be filed, having 
reference to the time when the complaint is filed,*+ 
to the time when a return of “not found” is made,®? 
or the time when the order for publication is made.*? 


time is of no consequence.*? 


76. Bogart v. Kiene, 85 Minn. 261, 
88 NW 748. 

77. Bush v. Aldrich, 110 S.C. 491, 
96 SE 922. See Connely v.. Rue, 148 
Tll. 207, 35 NE 824 (affidavit of non- 
residence attached to the bill bore 
no file mark. But the order of the 
court, on a bill to foreclose, found 
and recited the filing of due proof of 
the personal service of process on 
resident defendants, at least ten days 
before the return day thereof, and 
the filing of due proof of notice to 
nonresident defendants by publica- 
tion, according to the statute in such 
case made and provided. It was held 
that such finding afforded sufficient 
evidence that the affidavit was filed 
with the clerk at the proper time). 

78. Simmons v. Simmons, 91 Iowa 
408, 59 NW 272. 

79. See statutory provisions. 

80. See cases infra this section. 

81. See cases infra this note. 

[a] Thus, where the statute does 
not prescribe that the affidavit or 
order shall be filed at the time the 
complaint is filed, failure to file the 
affidavit until one day after the filing 
of the summons and complaint does 
not invalidate publication of sum- 
mons. Pillsbury v. Streeter, 15 N. D. 
174, 107 NW 40. See Bogle v. Gordon, 
39 Kan. 31, 17 P 857 (an affidavit for 
publication which is made some time 
after the petition is filed, and which 
States that defendant resides out of 
the state, and is a nonresident there- 
of, is sufficient). 

82. See cases infra this note. 

[a] Thus (1) it has been held that 
the affidavit must be filed within a 
reasonable time after the officer’s re- 
turn of not found is made. Wiik v. 
Russell, 173 Minn. 580, 218 NW 110. 
(2) And a delay of over seven months 
is manifestly unreasonable. Wiik v. 
Russell, supra. 

[b] “Return speaks as of the date 
when it is made. Conditions may 
change and where . there is no 
showing of actual nonresidence or 
absence, and reliance must be placed 
upon the failure to find the defendant 
within the county, there should be no 
presumption of continuance of that 
condition.”’ Wiik v. Russell, 173 
Minn. 580, 582, 218 NW 110. 

83. New Hanover Bank v. Blos- 
som, 92 -N. C. 695. 

[a] Thus it has been said that the 
affidavit to obtain an order for the 
publication of a summons may be 
made after the order, provided the 
order remains in abeyance until the 
affidavit is filed. New Hanover Bank 
v. Blossom, 92 N. C. 695, 699 (‘when 
it was filed, it gave vitality to that 
which possessed none before, and the 
clerk may be regarded as then exer- 
ecising his authority, and renewing 
or in legal effect making the order’’). 

84. I1l.—Burke v. Donnovan, 60 Ill. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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A. 241, 

Iowa.—Carr v. King, 184 Iowa 734, 
169 NW 133; Grinn v. Elliott, 123 
Iowa 179, 99 NW 625; Priestman v. 
Priestman, 103 Iowa 320, 72 NW 535. 

Kan.—Shields v. Miller, 9 Kan. 390. 

Minn.—Brown v. Northern, etc., R. 
Co., 38 Minn. 506, 38 NW 698; Barber 
v. Morris, 37 Minn. 194, 33 NW 559, 
5 AmSR 836. 

Nebr.—Murphy v. Lyons, 19 Nebr. 
689, 28 NW 328; McGavock v. Pol- 
lack, 13 Nebr. 535, 14 NW 659. 

N. D.—Krumenacker v. Andis, 38 
N. D. 500, 165 NW 524; Jablonski v. 
Piesik, 30 N. D. 5438, 153 NW 274; 
Roberts v. Enderlin Inv. Co., 21 N. D. 
594, 1832 NW 145. 

[a] Reason for rule.—‘‘The affida- 
vit is the foundation upon which ju- 
risdiction is obtained. ‘The plaintiff 
has no authority or power to obtain 
service by publication until after he 
has filed the proper affidavit. With- 
out the affidavit, the attempted serv- 
ice by publication is a _ nullity.” 
Shields v: Miller, 9 Kan. 390, 398. 
To same effect Roberts v. Enderlin 
Inv. Co., 21 N. D. 594, 600, 182 NW 145. 

[b] Thus (1) the filing of an af- 
fidavit after one (Gwinn v. Elliott, 123 
Iowa 179, 98 NW 625; Jablonski v. 
Piesik, '30 N. D.) 548, 158! “NW ) 274) 
(2) or more (Gwinn vy. Elliott, supra; 
Priestman v. Priestman, 103 Iowa 
320, 72 NW 535) publications, but 
before the last day of publication, is 
not sufficient, and the service is void. 

[ce] Filing after completion of 
publication.—Where an affidavit is 
filed after completion of publication 
and on the day judgment was entered, 
the court obtains no jurisdiction by 
such service. Barber v. Morris, 37 
Minn. 194, 383 NW 559, 5 AmSR 836. 

85. Zumbusch v. Los Angeles 
cee Super, Ct., 21 Cal. A. 76, 130 P 

86. Allen vy. Richardson, 16 S. D. 
390, 92 NW 1075 (under Comp. L. § 
4900 subd 5, making no other require- 
ment as to filing except that, where 
publication of summons is made, the 
complaint must be first filed). 

EF ke Generally see Affidavits §§ 9- 


88. Jotter v. Marvin Inv. Co., 67 
Colo. 555, 189 P 22; Everett v. Con- 
necticut Mut. L. Ins. Co., 4 Colo. A. 
509, 36 P 616; Sayre-Newton Lum- 
ber Co. v. Park, 4 Colo. A. 482, 36 P 


445; Taylor v. Watkins, 4 B. Mon. 
(Ky.) 561; Orchard v. Smith, (Mo.) 
198 SW 574; Quigley v. Mexico 


Southern Bank, 80 Mo. 289, 50 AmR 
503; Moran v. Catlett, 102 Nebr. 21, 
165 NW 946; Moran v. Catlett, 93 
Nebr. 158, 139 NW 1041. Compare 
Mercure v. Gibson, 25 Colo. A. 391, 
138 P 1019; Sylph Min., ete., Co. v. 
Williams, 4 Coio. A. 345, 36 P 80; 
Davis v. John Mouat Lumber Co., 2 
Colo. A. 381, 31 P 187 (which ap- 


With reference to publication. 
jurisdictions, the statutes have been construed as 
making it an indispensable condition precedent that 
the affidavit be filed prior to the publication of proe- 
ess, and a noncompliance with this requirement ren- 
ders the service void.’+ 
has been held that it will be sufficient if the affida- 
vit is filed when the action is called for trial®® or 
even at the time of taking judgment.*® 

[§ 133] d. By Whom Made*7—(1) In General. 
Where the statute designates the person by whom 
an affidavit of service of process by publication shall 
be made, an affidavit made by anyone not so desig- 
nated is invalid.®® 
sion in regard to the matter, an affidavit by plain- 
tiff,8® or his attorney,®® or by a disinterested stran- 
ger familiar with the facts,®! is sufficient. No spe- 
cial statutory authorization is necessary to render 


 [§§ 131-133 


In a number of 


In other jurisdictions it 


If the statute makes no provi- 


parently intimate that under certain 
circumstances an affidavit by an at- 
torney might be sufficient). : 

{a] Rule applied.—(1) If the stat- 
ute provides that the affidavit shall 
be made by plaintiff, it cannot be 
made by his attorney. See Colorado, 
Missouri, and Nebraska cases supra 
this note. (2) Where the statute pro- 
vides that if plaintiff does not reside 
in the state, or is absent therefrom, 
an affidavit may be made by his at- 
torney in the action, an attorney for 
a domestic corporation which is a 
resident of the state and cannot de- 
part therefrom cannot make a valid 
affidavit for it. Jotter v. Marvin Inv. 
Co:, a61- 1Colo. W555; 0 Ls Sib aces f 

[b] Affidavit by one of several 
complainants or by attorney.—(1) 
Under a statute providing that the 
affidavit may be made by complainant 
or his attorney, an affidavit made by 
one of several complainants or by his 
attorney is sufficient. Nolan  v. 
Barnes, 294 Ill. 25, 128 NE 2938. (2) 
It is not reasonable to say that when 
a person swears that persons are un- 
known the only reasonable construc- 
tion is that they are unknown to him- 
self only. Nolan v. Barnes, supra. 

[ec] Attorney in fact.—A statute 
providing that an attorney for plain- 
tiff may make the affidavit applies 
only to plaintiff’s attorney in the ac- 
tion, and not to an attorney in fact. 
Jotter v. Marvin Inv. Co., 67 Colo. 
555, 189 P 22. 

89. Waffle v. Goble, 53 Barb. (N. 
Y.) 517, 35 HowPr 356. 

90. U. S.—Palmer v. McCormick, 
30 Fed. 82. 

Cal.—Rue v. Quinn, 137 Cal. 651, 
66. P2657 0 Peis 2e. 

Iowa.—Banta v. Wood, 32 Iowa 469. 

Kan.—Harrison v. Beard, 30 Kan. 
532, 2 P 632; McBride v. Hartwell, 
2 Kan. 410. 

Mich.—Powell v. Pierce, 168 Mich. 
427, 184 NW 447. 

N. Y.—Salisbury vy. Cooper, 33 Misc. 
558, 68 NYS 876 [aff 58 App. Div. 524, 
69 NYS 258]. 
ric C.—Weaver v. Roberts, 84 N. C. 

Okl.—Tolbert v. State Bank, 30 Okl. 
403, 121 P 212; Spaulding v. Polley, 
28 Okl. 764, 115 P 864. 

Wis.—Jenks v. Arms, 160 Wis. 171, 
151 NW 263; Storm v. Adams, 56 Wis. 


137, 14 NW 69; Young y. Schenck, 
22,Wis. 556. 
[a] Presumptions in support of 


affidavit by atitorney.—An affidavit 
reciting that affiant is one of the 
attorneys of plaintiffs will be pre- 
sumed in aid of judgment as stating 
the truth, where that fact is not neg- 
atived by the record, even if affiant’s 
name was not signed to the complaint 
as an attorney in the cause. Swan- 
son v. Hoyle, 32 Wash. 169, 72 P 1011. 
91. Davis-Heller-Pearce Co. vy. 
Ramont, 66 Cal. A. 778, 226 P 972. 


= 


§ 133-139] 


an attorney competent to make the affidavit.92 
Where the affidavit is made by plaintiffs attorney, 
it need not state that it was made in plaintiff’s be- 
half in the absence of a statute so providing;®* it 
must state why the affidavit was not made by plain- 
tiff himself if the statute so requires,°* but not 
otherwise.°®> An attorney making the affidavit need 
not set forth his knowledge, or grounds or means of 
knowledge,°* except, of course, where this is re- 
quired by statute.°7 An affidavit in which all the 
jurisdictional facts are positively stated and sworn 
to by plaintiff’s attorney is not rendered insufficient 
by a recital that the affidavit was made by plaintiff, 
it being manifest that the error was not preju- 
dicial.9§ = 

[§ 134] (2) Agent of Corporation. Where a cor- 
poration is plaintiff, the affidavit must of necessity 
be made by an agent,®® and although a statute re- 
quires the affidavit to be made by plaintiff, the agent 
of a corporation plaintiff may make such affidavit 
for it.1. While an affidavit in behalf of a corpora- 
tion made by one not shown to be its agent is insuf- 
ficient, a recital of agency in the affidavit is a suf- 
ficient showing of authority. 

[§ 185] e. Before Whom Taken. The affidavit 
must be sworn to® before an officer qualified to take 
affidavits;® otherwise it gives no authority to the 


92. Tolbert v. State Bank, 31 Okl. 
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court to grant an order of publication.7 


Land Co. v. Louisville, etc., R. Co., 93 
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An affida- 
vit sworn to before plaintiff’s attorney is absolute- 
ly void, although he is otherwise. qualified to take 
affidavits where a statute expressly prohibits him 
from taking an affidavit of a client,® and it has been 
held that this is so irrespective of any statutory pro- 
hibition;® but there is authority to the contrary./° 
An affidavit sworn to before an officer in another 
state is not insufficient merely on that account,!* 
but it must be authenticated in accordance with the 
requirements of the statutes of the state in which the 
suit is pending.!? 

[§ 136] f. Form of Affidavit—(1) In General. ° 
Rules governing the form and contents of affida- 
vits generally1® apply to affidavits to obtain serv- 
ice of process by publication.!4 

[§ 137] (2) Title. If a suit is already pending 
in court, the affidavit must be entitled in that suit.+® 
If no suit is pending at the time the affidavit is 
made it need not be entitled;1® but it has been 
held that an affidavit is not invalidated by reason of 
the fact that it is entitled in a cause not yet com- 
menced, the view being taken that this is at most a 
mere harmless-irregularity.17 

[§ 138] (3) Venue.t® The want of a venue is 
not fatal to the sufficiency of the affidavit.1° ‘ 

.[§ 139] (4) Jurat.2° In accordance with the gen- 


the affidavit would be deemed suffi- 


403, 121 P 212; Spaulding v. Polley, 
28 Okl. 764, 115 P 864. 

93. Jenks v. Arms, 160 Wis. 171, 
151 NW 263. 

94. Columbia Screw Co. v. Warner 
Lock Co., 138 Cal. 445, 71 P 498. 

95. Banta v. Wood, 32 Iowa 469; 
Spaulding v. Polley, 28 Okl. 764, 115 


P 864 

96. Banta v. Wood, 32 Iowa 469. 

97. State v. Gregory, 179 Wis. 98, 
190 NW 918; Hecht v. Chase, 158 Wis. 
342, 149 NW 29; Crane v. Wiley, 14 
Wis. 658. 

[a] Affidavits held insufficient.— 
(1) An affidavit reciting that ‘he 
knows the contents of the foregoing 
complaint and that the same is true 
to his own knowledge.” State v. 
Gregory, 179 Wis. 98, 190 NW 918. 
(2) A statement that the complaint 
was true to affiant’s own knowledge, 
without stating. the means of knowl- 
edge. Hecht v. Chase, 158 Wis. 342, 
149 NW 29. (3) Where the allega- 
tions in a complaint on a promissory 
note are all in positive form, a ver- 
ification by plaintiff’s attorney stat- 
ing that the complaint is true of his 
own knowledge is insufficient, al- 
though it also states that the note 
referred to in the complaint is in the 
possession of the attorney. Such an 
affidavit is defective for not stat- 
ing what knowledge his attorney had 
upon the subject. It also said, how- 
ever, that it might be sufficient for 
his attorney to say that he had actual 
personal knowledge of the facts stat- 
ed in the complaint because he was 


present when they occurred. Crane 
v. Wiley, 14 Wis. 658. 
[b] Sufficient as setting out 


sources of information.—An affidavit 
which alleges that the summons had 
been regularly issued and placed in 
the hands of the sheriff who had re- 
turned it “‘not served” for the reason 
that defendant. could not, after dili- 
gent search, be found in the county, 
and that plaintiff and his attorney 
had both, after the exercise of all 
due diligence, been unable to find de- 
fendant within the state, sufficiently 
sets out the sources of the attorney’s 


information. Weaver v. Roberts, 84 
N. C. 493. 
98. Jenks v. Arms, 160 Wis. 171, 


151 NW 263. 

99. 
Jotter v. Marvin Inv. Co., 67 Colo. 
655, 557, 189 P 22 [cit CJ]; Fayette 


Brickell v. Farrell, 82 Fed. 220;. 


Va. 274, 24 SE 1016. 

[a]. Local attorney of corporation. 
—Under a statute allowing publica- 
tion against “parties unknown,” upon 
affidavit of the fact that such parties 
are unknown, an affidavit by the lo- 
cal attorney of a corporation com- 
plainant acting as its agent, reciting 
that the parties are unknown to com- 
plainant, is sufficient. Fayette Land 
Co. v. Louisville, ete., R. Co., 93 Va. 
274, 24 SE 1016. 

1. Jotter v. Marvin Inv. Co., 67 
Colors 55,1 Ong So TE 225 leit. CIqk 
ana Orchard v. Smith, (Mo.) 193 SW 

3. Birmingham Realty Co. v. Bar- 
ron, 150 Ala. 232, 43 S 346. See Jot- 
ter v. Marvin Inv. Co., 67 Colo. 555, 
556, 189_P 22 (“S: W., being duly 
sworn, on his oath states: that the 
plaintiff is a corporation duly incor- 
porated, etc. that affiant is a 
director of the said company and at- 
torney for the transaction of the busi- 
ness in the state of Colorado; that 
none of the officers or directors of 
said company reside in this state, ex- 
cept one other member of the board 
of directors,” was held prima facie to 
show that S W was agent for plain- 
tiff corporation and had authority to 


act in the premises) (three judges 
dissenting). 

4 Generally see Affidavits §§ 30— 
47 


5. McDermaid v. Russell, 41 Ill. 
489; Hardy v. Beaty, 84 Tex. 562, 19 
SW 778, 31 AmSR 80. 

6 Frybarger Vv. 
Colo. .349, 25: P..713; 
OhNPNS 521. 

7. See cases supra notes 5, 6. 

8. Hunt v. Hunt, 14 OhNPNS 521. 

9. Frybarger v. McMillen, 15 Colo. 
349525 Pi 7T13: 

10. De Graff v. De Graff, 128 NYS 
672 (taking of affidavits by plaintiff’s 
attorney otherwise qualified to take 
affidavits is a mere irregularity, 
which does not render them void). 

11. Johnson v. Gibson, 116 Ill. 294, 
6 NE 205. See Avery v. Good, 114 Mo. 
290, 21 SW 815 (where the affidavit 
stated that defendant “is not a resi- 
dent of this state,’ was sworn to in 
Indiana, although entitled in an ac- 
tion brought in Missouri, and was 
sworn to the same day on which 
plaintiff executed an attachment 
bond, stating that he was about to be- 
gin an attachment suit in Missouri, it 
was held that on collateral attack 


MeMillen, 15 
Hunt v. Hunt, 14 


cient as showing that defendant was 
not a resident of Missouri). 

12. Johnson v. North Star Lumber 
Co., 206 Fed. 624, 125 CCA 118; Phelps 
v. Phelps, 6 NYCivProe 117 [aff 32 
Hun 642]. 

[a] Thus in New York it has been 
held that, where an affidavit on which 
an order for publication is granted is 
sworn to without the state, without 
being certified in the mariner required 
to entitle a deed so acknowledged to 
be recorded in the state, the order for 
publication and the proceedings 
thereunder are without authority, as 
the papers are to be regarded as un- 
verified. Phelps v. Phelps, 6 NYCiv 
Proc 117 [aff 32 Hun 642]. 

13. _See Affidavits §§ 50-120. 

14. See cases infra §§ 137-139. 


15. Castle v. Matthews, Lalor (N. 
Y.) 488. And see Affidavits § 53. 
16. Becker v. Linton, 80 Nebr. 655, 


114 NW 928, 127 AmSR 795. And see 
Affidavits § 55. 

[a] Reason is that there is no 
cause with which it can be identified. 
See Affidavits § 55. 

17. Crombie v. Little, 47 Minn. 
581, 50 NW 823; Becker v. Linton, 80 


Nebr. 655, 114 NW 928, 127 AmSR 
795. See also Affidavits § 55. 
18. Generally see Affidavits § 63. 
19. Gibson v. Austin, 23 Colo. A. 


220, 128 P 859; 
College v. Pickens, 42 S. 


Clemson Agricultural 
C. 511, 20 SE 


401. See Ormsby v. Ottman, 85 Fed. 
492 (an affidavit not containing a 
formal venue, but entitled in the 


court in which the action is pending, 
and sworn to before the clerk thereof, 
who affixes his seal, is sufficient, as 
there is a presumption that the clerk, 
in the discharge of his duty, admin- 
istered the oath, within the jurisdic- 
tion in which he was authorized to 
act); Palmer v. McCormich, 30 Fed. 
82 (where it clearly appeared from 
an affidavit for publication in what 
court, state, and county the case was 
pending, it was held that the omission 
of the words ‘‘The State of Iowa, 
County-—ss.,’”’ did not render it insuffi- 
cient). 

[a] In Nebraska it was held that 
the absence of a venue from the affi- 
davit rendered it fatally defective 
and insufficient as a basis for service 
of process by publication. Albers v. 
Kozeluh, 68 Nebr. 522. 94 NW 521, 97 
NW 646. But see Affidavits § 3 note 
41 [d] (Nebraska cases). 
oe Generally see Affidavits §§ 98-— 
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eral rule?! the fact that no jurat is attached to the 
affidavit will not render the affidavit void, 
otherwise shown that the oath was actually taken.” 
But an affidavit to which is attached an unsigned and 
undated jurat is not a sufficient basis for construe- 
tive service where no proof was offered that anyone 
authorized to take affidavits actually took the jurat 
and affixed his signature or seal.?° 
of a seal is unnecessary where the officer authorized 
to take the affidavit has no seal of office.*# 

[§ 140] g. Statement of Facts Essential To Au- 
thorize Service by Publication—(1) What Facts 
Must Be Stated. Subject to the limitation consid- 
ered above,?® every fact should be shown by an af- 
fidavit for service of process by publication which 
is necessary under the statute to give the right to 


21. See Affidavits § 99. 

22. Bantley v. Finney, 
793, 62 NW 2138. 

[al Parol evidence is admissible 
to show that the oath was in fact 
taken but that the clerk failed to at- 
tach his certificate to the affidavit, 
and a publication based on such affi- 
davit is valid. pantley. v. Finney, 
43 Nebr. 794, 62 NW 213. 


43 Nebr. 


23. Rumeli v. Tampa, 48 Fla. 112, 
Sep Os. 
24. Crombie v. Little, 47 Minn. 581, 


50, NW_ 823. 

25. See supra § 130. 

[a] In Wisconsin (1) under exist- 
ing statutes providing that an appli- 
eation for an order of publication 
shall be based on a complaint duly 
verified and filed and an aftidavit, to- 
gether showing the facts required to 
exist, the affidavit need not contain 
all the facts required to exist as was 
the case under former statutes, but 
it is sufficient that the application is 
made upon a complaint duly verified 
and filed and an affidavit,. together 
showing the facts required to exist. 
See supra § 130. (2) However, the 
statutory provision mentioned is a 
jurisdictional requirement and must 
be strictly complied with. Roosevelt 


v. Ulmer, 98 Wis. 356, 74 NW 124. 
26. . S—Thompson v. Tanner, 
287 Fed. 980; Flint v. Coffin, 17¢ Fed. 


872, 100 CCA 342 [certiorari den 217 
Wes) 602,030) SCt 69354 Lived. 89815 
Johnson v. Hunter, 147 Fed. 133, 77 
CCA 359 [rev 127 Fed. 219, and cer- 
tiorari granted 204 U. S. 673 mem, 27 
SCt 787 mem, 51 L. ed. 673 mem (rev 
on other grounds 209 U. S. 541 mem, 
28 SCt 759 mem, 52 L. ed. 918 mem)]; 
Cissell v. Pulaski County, 10 Fed. 891, 
2 McCrary 446. 

Ala.—Scott v. Shelley, 219 Ala. 122, 
121 S 396; Curry v. Falkner, 51 Ala. 
564. 

Alaska.—Stevenson v. Hargraves, 5 
Alaska 656. 

! 160 Cal. 


ote, lig P8322; Rue v. Quinn, 137 /Cal. 
651, 66 P 216, 70 P 732; McPhail v. 
Nunes, 38 Cal. A. 557, 177 P 193; Wil- 
son v. Leo, 19 Cal. “A. 793,127 P 1043. 
~*~ Colo.—Hanshue v. Charles B. Mar- 
vin Inv. Co., 67 Colo. 189, 184 P 289; 
Empire Ranch, etc., Co. v. Webster, 
BO Colo. 207, 4121 Py itis) Empire 
Ranch, etc., Co. v. Coldren, 51 Colo. 
115, 117 P 1005; Trowbridge v. Al- 
len, 48 Colo. 419, 110 P 193; Gibson y. 
Austin, 23 Colo. A. 220, 128 P 859. 

Fla.—Balian v. Wekiwa Ranch, 122 
S 559; McDaniel v. McElvy, 91 Fla. 
770, 108 S.820, 51 ALR 781. 

Ida.—Strode v. Strode, 6 Ida. 67, 52 
P 161, 96 AmSR 249. 

Il1.— Correll v. Greider, 245 Ill. 378, 
92 NE 266, 137 AmSR 327; Anderson 
v. Anderson, 229 Ill. 538, 82 NE 311; 
Hannas v. Hannas, 110 Il. 53; Kirch- 
er v. M. Keating, etc., Co.. 145 Ill. A. 
1; Hartung v. Hartung, 8 Ill. A. 156. 

Ind.—Pitts v. Jackson, 135 Ind. 211, 
35 NE 10; Fontaine v. Houston, 58 
Ind. 316. 

Iowa.—Main v. Kick, 180 Iowa 50, 
161 NW 711; Stillman v. Rosenberg, 
111 Iowa 369, 82 NW 768; Chase v. 
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if it be 
statute.?7 


The attaching 


Kaynor, 78 Iowa 449, 43 NW 269; Ful- 
ler v. Riggs, 66 Iowa 328, 23 NW 730. 

Kan.—Grouch v. Martin, 47 Kan. 
313, 27 P 985; Carey v. Reeves, 46 
Kan, 571,.26 P 951. 

Ky.—Leonard v. Williams, 205 Ky. 
218, 265 SW 618; Bond v. Wheeler, 
197 Ky. 437, 247 SW 804; Tevis v. 
Richardson, 7 T. B. Mon. 654; Blight 
MAE aoe 3H 6y TUB. Money 192,617) Amp 
136. 

Mich.—Colton v. Rupert, 60 Mich. 
318, 27 NW 520. 

Minn.—Gilmore v. Lampman, 86 
Minn. 493, 90 ee DELS, 9d! Aa Se 3716. 


Miss.—McCra, Vie MeCray, sist. 
Miss. 160, 102 etre 
Nebr.—Skala_ v. Brockman, 109 


Nebr. 259, 190 NW 860: Atkins v. At- 

kins, 9 Nebr. 191, 2 NW 466. 
Nev.—Victor Mill, etc., Co. v. Es- 

Bae Ste Justice Ct., 18 Nev. 


2h. . 

Y.—Carleton v. Carleton, 85 N. 
Ves rey Sonnak v. Walker, 191 App. 
Div. 156, 180 NYS 847; Blute v. Fel- 
lowes, 143 App. Div. 825, 128 NYS 18; 
Empire City Sav. Bank v. Silleck, 98 
App: Div, 139; 90° NYS) 56i<fatk 130 
IND OY 5400 73 UN By 2 oa ieee ev 
Smith, 3 Hun 60, 5 Thomps. & C. 279, 
49 HowPr 50; Towsley v. McDonald, 
32. Barb. 604. 
ae C.—Wheeler v. Cobb, 75 N. C. 

Oh.—Whitehead v. Post, 2 Oh. Dec. 
(Reprint) 468, 3 WestLMonth 195. 

Okl.—Chaplin vy. Hitcheock First 
Bank, 72 Okl. 293, 181 P 497; Griffin 
v. Jones, 45 Okl. 305, 147 P 1024: Bal- 
lew v. Young, 24 Okl. 182, 103 P 623, 
23 LRANS 1084. 

Or.—Felts v. Boyer, 73 Or. 83, 144 P 
420; Moore Realty Co. v. Carr, 61 Or. 
34, 120 P 742, 748 [quot Cye]. 

S. D.—Morse v. Pickler, 28 S. D. 
612, 134 NW 809; Grigsby v. Wop- 
schall, 25 S. D. 564, 127 NW 605, 37 
LRANS 206. 

Wash.—Stolze v. Stolze, 111 Wash. 
697, 191 P 644; Burns v. Stolze, 111 
Wash. 392, 191 P 642: Pullman v. 
Pullman, 92 Wash. 120, 158 P 746; 
Lutkens v. Young, 63 Wash. 452. 115 
P 1038; Felsinger v. Quinn, 62 Wash. 
183, 186, 113 P 275; McManus v. Mor- 
gan, 38 Wash. 528, 80 P 786. 

W. Va.—State v. Young, 94 W. Va. 
7, 117 SE 688. 

“The making of the affidavit for 
publication, in strict compliance with 
the statute, is as*sessential to obtain- 
ing such jurisdiction as the publica- 
tion of the summons itself, and an af- 
fidavit which does not contain all the 
statements specifically required by 
the statute is not sufficient to author- 
ize publication of Summons or confer 


jurisdiction.’”” Felsinger v. Quinn, 
supra. 

{a] Forms of affidavits held suffi- 
cient.—Gibbons v. Clapp, (Cal.) 277 


P 490; Porter v. Los Angeles County 
Super. Ct., 30 Cal. A. 608, 159 P 222; 
Greene v. Gibson, 53 Colo. 346, 127 P 
239; Hannas vy. Hannas,-110 Ill. 53; 
Hamilton v. Barricklow, 96 Ind. 398; 
Fouts v. Mann, 15 Nebr. 172, 18 NW 
64; Page v. McDonald, 159 N. C. 38, 
74 SE 642. 


an order for such service.?® 
need show no facts other than those required by the 
And defects in the statement of facts 
not made necessary by statute may be disregarded as 
surplusage, and will not vitiate an otherwise suf- 
ficient affidavit.?§ 
rors®® in stating necessary facts, which are mani- 
festly not prejudicial, will not vitiate the affidavit. 
And it has been held that, where there is not an en- 
tire omission to,state some fact made necessary by 
statute, but it is insufficiently set forth, the proceed- 
ings are not void, but merely voidable, 3 and a judg- 
ment thereon is not subject to collateral attack.?? 

Name of person sought to be served. Unless the 
person against whom service of process by publica- 
tion is asked is an unknown person interested in the 


[§§ 139-140 


However, the affidavit 


So, also, clerical*® or other er- 


27. U.S.—Bower v. Stein, 177 Fed. 
672, 101 CCA 299 [aff 165 Fed. 232]. 

Alaska.—Inland Finance Co. v. 
Standards Salmon Packers, Inc., 7 
Alaska 131 

Cal.—McKendrick v. Western Zinc 
Mini Co:,. 165 Gal. 24, 130, B 865;.Par- 
sons v. Weis, 144 Cal. 410, 77 P 1007; 
Ligare v. California Southern R. Co.. 
V6. Cale 610 eS PAL 

Kan.—Harvey v. Harvey, 85 Kan. 
689, 118 P 1038; Gillespie v. Thomas, 
23 Kan. 138. 

Or.—Moore Realty Co. v. Carr, 61 
Or. 34, 120 P 742, 743 [quot Cyc]. 

S. D.—lIowa State Sav. Bank v. Ja- 
cobson, 8 S. D. 292, 66 NW 552. 

Wash.—Warner v. Miner, 41 Wash. 
Soseeke LOSS. 

28. Simms v. Thompson, 291 Mo. 
493, 236 SW 876. To same effect Han- 
ev v. Haney, 163 Minn. 114, 203 NW 
614 (defects in a clause of the affi- 
davit which would be sufficient if the 
clause were disregarded entirely does 
not vitiate the affidavit). 

29. Pierpont v. Pierpont, 19 Tex. 


Jenks v. Arms, 160 Wis. 171, 
NW. 268. 

[a] Thus (1) where an affidavit 
was subscribed by one who was 
shown by the attached complaint to 
be plaintiff's attorney, and all the 
jurisdictional facts were positively 
stated therein, and sworn to by him, 
a recital at the beginning of the affi- 
davit that “R. J., being duly sworn, 
on oath says that he is the plaintiff 
above named and makes this affidavit 
in his own behalf’ does not render 
the affidavit insufficient. Jenks v. 
Arms, 160 Wis. 171, 151 NW 268. (2) 
And an affidavit is not vitiated by 
reason of the statement that the resi- 
dence of defendant was “known to 
the affiant” (instead of unknown), 
“and that in consequence personal 
service cannot be had on him.” Pier- 
pont v. Pierpont, 19 Tex. 227. Com- 
pare~Tobpineyv., Brooks, 113 ely Ano) 
(an affidavit of nonresidence, recit- 
ing that the attorney for complainant 
states on oath that defendant is not 
a resident of the state, and that he 
has made diligent inquiry to learn his 
place of residence, and has been ‘‘en- 
abled” to ascertain the same, is insuf- 
ficient to support a service by publi- 
cation, as “enabled”? cannot be con- 


strued as idem sonans with ‘“un- 
able’’). 
{[b] Use of county instead of state. 


—Under a statute requiring that no- 
tice of publication be on. affidavit that 
service cannot be had on defendant 
“in the state,” a published notice 
based on an affidavit that service can- 
not be had on defendant “in the coun- 
ty” is void. Stiiiman v. Rosenberg, 
111 Iowa 369, 82 NW 768. 


31. Shippen v. Kimball, 47 Kan. 
173, 27 P8135 Majors v. Edwards, 36 
Nebr. 56, 53. NW 1041; Fulton’ v. 


Levy, 21 Nebr. 478, 32 NW 307; At- 
kins v. Atkins, 9 Nebr. 19d2 NW 466; 
Crouter v. Crouter, 133 N. NG ae 30 
NE 726. 

32. Shippen v. Kimball, 47 Kan. 
173, 27 P 813. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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subject matter of the suit,?* the person against 
whom such service is asked must be named in the 
affidavit,** and service by publication based on an 
affidavit which contains no reference to a defend- 
ant attempted to be served will be set aside on mo- 


tion subsequently made by him.*> 


{§ 141] (2) Manner of Stating Facts?*—(a) In 
General. The general rule is that a mere allegation 
of the ultimate facts prescribed by statute as a 
prerequisite to the allowance of an order for service 
of process by publication is insufficient, and that 
the probative facts on which the ultimate facts re- 
quired by statute depend must be set forth so that 
the court may judge of the propriety of granting 
However, in some jurisdictions, where 
the clerk instead of the court grants the order for 
publication, it is not necessary that the affidavit 
should state the probative facts, but it will be suf- 
ficient to state the ultimate facts in the language of 
the statute;*® and exceptions to, and limitations of, 
the general rule have sometimes been made in re- 


the order.?? 


33. See supra § 112; infra § 149; 
and generally Affidavits § 82. 


34. Rawson v. Sherwood, (Kan.) 
53°P 69. 
35. Rawson v. Sherwood, supra. 


Setting aside see infra § 320. 

36. Statements on information 
and belief: : 
Alleging defendant’s post-office ad- 

dress see infra § 162. , 
Alleging place of defendant’s resi- 

dence see infra § 160. 

Cause of action see infra § 168. 
Showing: 
Due diligence to make personal 
service of process see infra § 154. 

Inability to make personal service 

of process see infra § 150. ; 

Nonresidence of defendant see in- 

fra § 145. 
That: at 
Defendant has property within 
state see infra § 171. 
Defendant is absent from, or con- 
cealed within, state see infra 
§ 157. 

Defendant is necessary or proper 
party see infra § 174. ; 
There are unknown persons in- 

terested in subject matter of 
suit see infra § 149. 

37. U. S.—Romig v. Gillett, 187 U. 
Set 23 (SClE40M4 7 a eds Si) Biint 
v. Coffin, 176 Fed. 872, 100 CCA 342 
[certiorari den 217 U. S. 602, 30 SCt 
692, 54 L. ed. 689]; Cohen v. Portland 
Lodge No. 142 B. P.O. B., 144 Fed. 
266 [aff 152 Fed. 357, 81 CCA 483]; 
McDonald v. Cooper, 32 Fed. 745, 13 
Sawy. 86; Neff v. Pennoyer, 17 F. 
Cas. No. 10,083, 3 Sawy. 274. 

Cal.—Peo. v. Mulcahy, 159 Cal. 34, 
112 P 853; Kahn v. Matthai, 115 Cal. 
689, 47 P 698; Ligare v. California 
Southern R. Co., 76 Cal. 610, 18 P 777; 
Yolo County v. Knight, 70 Cal. 431, 
11 P 662; Forbes v. Hyde, 31 Cal. 
342: Braly v. Seaman, 30 Cal. 610; 
Ricketson v. Richardson, 26 Cal. 149; 
Swain v. Chase, 12 Cal. 283; Lima y. 
hima, 26.Cal. A. 1, 147 P 233, 237. 

Dak.—Beach v. Beach, 6 Dak. 371, 
43 NW 701; Anonymous, 1 Dak. 500. 

Ill.—Correll v. Greider, 245 Ill. 378, 
92 NE 266, 137 AmSR 327; Kircher v. 
M. Keating, etc., Co., 145 Ill. A. 1. 

Kan.—Harvey v. Harvey, 85 Kan. 
689, 118 P 1038; Lieberman v. Doug- 
lass, 62 Kan. 784, 64 P 590; Leaven- 
worth, ete., R. Co. v. Stone, 60 Kan. 
57, 55 P 346. : 

Mich.—Thompson v. Shiawassee 
Cir. Judge, 54 Mich. 236, 19 NW 967. 

Minn.—Harrington vy. Loomis, 10 


Minn. 366; Mackubin v. Smith, 5 
Minn. 367. 
Nev.—Confer v. Washoe County 


Second Judicial Dist. Ct., 49 Nev. 18, 
234 P 688, 236 P 1097; Perry v. Es- 
meralda County Seventh Judicial Dist. 
Ct., 42 Nev. 284, 174 P 1058; Victor 
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Mill, ete., Co. v. Esmeralda County 
Justice Ct., 18 Nev. 21, 1 P 831; Roy 
v. Whitford, 9 Nev. 370. 

N. Y.—Kennedy v. Lamb, 182 N. Y. 
228, 74 NE 834, 108 AmSR 800; Mc- 
Cracken vy. Flanagan, 127 N. Y. 493, 28 
NE 385, 24 AmSR 481; Carleton v. 
Carleton, 85 N. Y. 313; Rose v. Heller, 
TIQMApp. “Dive = 51935 179) NYS sat: 
Goetz v. Solms, 173 App. Div. 373, 159 
NYS 552; Blute v. Fellowes, 143 App. 
Div. 825, 128 NYS 18; Seidenburg v. 
Pesce, 140 App."Diy. 232, 125 NYS 107; 
Murphy v. Franklin Sav. Bank, 131 
App. Div. 759, 116 NYS 228; Meyer v. 
Johnston, 129 App. Div. 922, 114 NYS 
437; Sunswick Land Co. v. Murdock, 
129 App. Div. 579, 114 NYS 436 [aff 
199 N. Y. 517 mem, 92 NE 1103 mem]; 
Kennedy, y. N.. Y. L. Ins. °Co., 32 Hun 
35 [rev on other grounds 101 N. Y. 
487]; Bixby v. Smith, 3 Hun 60, 5 
Thomps. & C. 279, 49 HowPr 50; Eas- 
terbrook vy. Easterbrook, 64 Barb. 421; 
Waffie v. Goble, 53 Barb. 517, 35 How 
Pr 35655: Hyatt fv. Swivel, (52 Ny. 
Super. 1: Rome Trust Co. v. Cum- 
mings, 123 Misc. 884, 206 NYS 728; 
Orr v..Currie, 14 Misc. 74, 35 NYS 198, 
25 NYCivProc 16, 2 NYAnnCas 94; 
Stow v. Chapin, 4 NYS 496; McLeod v. 
Moore, 3 NYS 792, 15 NYCivProc 77; 
Greenbaum v. Dwyer, 4 NYCivProc 
276, 66 HowPr 266; Putnam vy. Grif- 
fin, 19 NYWklyDig 46; Argall v. Bach- 
rach, 18 NYWklyDig 267; :°Evarts v. 
Becker, 8 Paige 506. 

N. C.—Bacon v. Johnson, 110 N. C. 
114, io SE 508; Faulk v. Smith, 84 N. 
(Opus 


N. D.—Pillsbury v. Streeter, 15 N. 
D. 174, 107 NW 40. 
Okl.—Lausten v. Union Nat. Bank, 


70, Oki. 1738, 173 P8233) Ballew w. 
Young, 24 Okl. 182, 103 P 623, 23 LRA 
NS 1084. 


Or.—Felts. v.. Boyer, 73 Or. 83, 144 
P 420; Pike v. Kennedy, 15 Or. 420, 15 
P 637; Odell v. Campbell, 9 Or. 298. 

Porto Rico.—Goldsmith vy. Villari, 
27 Porto Rico 726. 

S. D.—Carrol v. Fowler, 33 S. D. 303, 
145 NW 545; Coughran v. Markley, 15 
Si D3, 80 ower, Plummerry.- Bair, 
T2e Sau won coUn NiWie Loos SO thell’ va 
Hoellwarth, 10 S. D. 491, 74 NW 231. 

Utah.—Cohn v. Lawrence, 40 Utah 
264, 120 P 223; Phillips v. Lawrence, 
40 Utah 263, 120 P 222; Liebhart v. 
Lawrence, 40 Utah 243, 120 P 215. 

W. Va.—State v. Young, 94 W. Va. 
7, 117 SE 688. 

“The ultimate facts stated in the 
statute are to be found, so to speak, 
by the Court or Judge from the pro- 
batory facts, stated in the affidavit, 
before the order for publication can 
be legally entered.” Ricketson  v. 
Richardson, 26 Cal. 149, 153. 

38. Calvert v. Calvert, 15 Colo. 390, 
24 P 1043; Ervin vy. Milne, 17 Mont. 
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spect of particular facts which the statute requires 
to be shown by affidavit.®® 

Following language of statute. 
sary facts are stated, it is not material that the af- 
fidavit should follow the language of the statute ;4° 
and generally an affidavit which merely follows the 
language of the statute would be insufficient as stat- 
ing merely a conclusion of law.*1 

Inferential statement of facts. 
some authority to the contrary,*? it has generally 
been held that, where an affidavit inferentially states 
all the material facts required by the statute, it is 
not void, but at most only voidable,*? and is suffi- 
cient on collateral attack.*4 

[§ 142] (b) Where Several Grounds. 
grounds for service of process by publication are 
stated disjunctively in the statute providing for such 
service,*® it is sufficient for the affidavit to state any 
one of these causes,*® or the affidavit may state two 
or more of such statutory causes for publication in 
the disjunctive.47 


If all the neces- 


While there is 


Where the 


And if one ground is sufficiently 


494, 43 P 706. 

39. See infra §§ 154, 156, 168. 

Showing that defendant is proper 
or necessary party see infra § 174. 

40. Price v. Rucker, 109 Kan. 605, 
201 P 74; Harvey v. Harvey, 85 Kan. 
689, 118 P 1038; McCormick v. Pad- 
dock, 20 Nebr. 486, 30 NW 602; Grebe 
v. Jones, 15 Nebr. 312, 18 NW 81; 
Chaplin v. Hitchcock State Bank, 72 
Ok}. 293, 181 P 497; Lausten v. Union 
Nat Bank, 7.0 -OKUMGI 73) a7 saa Sor 
zogeeek v. Carroll, 126 Wash. 661, 219 

41. Harvey v. Harvey, 85 Kan. 689, 
118 P 1038; Lieberman ve Douglass, 
62 Kan. 784, 64 P 590; Leavenworth, 
ete, R. Co: vi Stone, 60 Kan: 57%, 55-P 
346; Lausten v. Union Nat. Bank, 70 
Okl. 173,173 P 8238. Andi see cases 
supra note 387. 
| 42. Hume vy. Inglis, (Miss.) 122 S 
535; McCray v. McCray, 137 Miss. 160, 
102 S 174. 

43. Allen v. Chicago, 176 Ill. 113, 52 
NE 33; Robinson v. Schappert, 120 
Kan. 309, 243 P 290; Morris v. Rob- 
bins, 83 Kan. 335, 111 P 470; Ennis v. 
Grimes, 80 Kan. 429, 102 P 454; Ogden 
v. Walters, 12 Kan. 282. 

44. Allen v. Chicago, 176 Ill. 113, 


52 NE 33. 

45. See statutory provisions. 

46. U. S.—Blake v. Zittrouer, 1 F. 
(2d) 496. 


Cal.—Gibbons v. Clapp, 277 P 490; 
McKendrick v. Western Zine Min. Co., 
165 Cally 24, 30) P' "86565 Wearsons ox: 
Weis, 144 Cal. 410, 77 P1007; Ligare 
v. California Southern R. Co., 76 Cal. 
610, 18 P 777; Anderson v. Goff, 72 
Cali 65," 138" P73, 1, AmSRWs34: 

Colo.—Greene vy. Gibson, 53 Colo. 
346, 127 P 239: 

P Fla.—Balian v. Wekiwa Ranch, 122 

Woes 

Mont.—Ervin v. Milne, 17 Mont. 494, 
43 P 706. 

Wash.—De Corvet v. Dolan, 7 Wash. 
366, do P72; 1OT2. 

[a] Thus (1) where a statute au- 
thorizes publication where either one 
of five separate and distinct grounds 
exists, one of which is that defendant 
has “departed from the state,” an 
affidavit showing the existence of this 
ground is sufficient, although no other 
ground is stated. McKendrick v. 
Western Zine Min. Co., 165 Cal. 24, 130 
P 865. (2) And a sworn statement 
that defendant’s “residence is un- 
known” is sufficient without alleging 
nonresidence under a statute requir- 
ing the bill or affidavit to allege ei- 
ther belief as to nonresidence “or” 
“that his residence is unknown.” 
Blake v. Zittrouer, 1 F. (2d) 496; Bal- 
ian v. Wekiwa Ranch, (Fla.) 122 S 
559. 

47. Bickerdike vy. Allen, 157 Jil. 
95, 41 NE 740, 29 LRA 782. 
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shown, the insufficient statement of an. additional 
ground will not vitiate the affidavit.4§ 
facts which are enumerated in the statute in the con- 
junctive must all be shown in the affidavit.49 
Where the facts 
necessary to be stated for the issuance of an order 
for publication on two grounds enumerated by stat- 
ute are inconsistent and contradictory, an affidavit 
which states facts entitling plaintiff to an order for 
publication based on'both grounds is insufficient, and 
an order for publication issued thereon is invalid.®° 
[§ 143] (8) Sufficiency of Facts Stated. If there 
is a total want of evidence of any fact, the existence 
of which is by statute made essential to authorize 
service of procéss by publication, there is nothing 
on which the court is authorized to act, and it ac- » 
quires no jurisdiction to make the order.°1 
order to authorize an order of publication, it is not 


Stating inconsistent grounds. 


48. McKendrick vy. Western Zinc 
Min. Co., 165 Cal. 24, 180 P 865. 

49. Grouch v. Martin, 47 Kan. 313, 
27 P 985; McGavock v. Pollack, 13 
Nebr. 535, 14 NW 659; Cook v. Farm- 
er, 11 AbbPr (N. Y.) 40 {aff 34 Barb. 
95, 12 AbbPr 359, 21 HowPr 286]. 
State Vv. Young, 94 W. Va. 7,117 


"Hyde, 31 Cal. 342; 
86 Kan. 543, 13 P 


52. Ligare v. California Southern 
R. Co., 76 Cal. 610, 18 P-777;_ Smith v. 
RUB. i. Building Corp., 126 Misc. 826, 
215 NYS 1; Stanton v. Eastman, 63 
Mise: 385, 116 NYS 852; Stow v. 
Stacy, 14 NYCivProc 45; Schroeder v. 
Lear, 17 NYWklyDig 574. 

[al] Distinction between absence 
and insufficiency of evidence.—‘‘There 
is a marked distinction between an 
affidavit which presents some_ evi- 
dence on a vital point, but clearly of 
a character too unsatisfactory to jus- 
tify an order for publication of sum- 
mons based upon it, and an affidavit 
which presents no evidence at all 
tending to prove the essential fact. In 
the former case the judge might be 
satisfied upon very slender and incon- 
clusive testimony; but there being 
some appreciable evidence of a legal 
character, which calls into action the 
judgment of the judge, he has juris- 
diction to consider and pass upon it. 
He may be wholly and egregiously 
wrong in his conclusion upon the 
weight of the evidence, but he has ju- 
risdiction to act upon it, and his ac- 
tion is simply erroneous. 
however, there is a total want of “evi- 
dence on any point necessary to be 
determined . . then there is noth- 
ing. upon which he is authorized to 
act; the evidence, which is the very 
basis of his jurisdiction, and upon 
which it depends, is wanting, and his 
action is without authority. 5 In 
one case there is a defect of jurisdic- 
tion; in the other there is only an er- 
ror of judgment.” Forbes v. Hyde, 31 
Cal. 342, 349. 

53. Cal.—Bell v. McDermoth, 198 
Cal. 594, 246 P 805; Forbes v. Hyde, 31 
Cal. 342. 

Mich.—Adams v. Hosmer, 98 Mich. 
51, 56 NW 1051 (recognizing rule). 

N. Y.—Brenen v. North, 7 App. Div. 
79, 39 NYS 975; Stanton v. Eastman, 
63 Misc. 385, 116 NYS 852; Stow v. 
Stacy, 14 NYCivProc 45. See Smith 
v. R. B. I. Building Corp., 126 Misc. 
826, 215 NYS 1. 

Ss. D.—Coughran v. Markley, 15 S. 
D. 37, 43, 87 NW 2; Davis v. Cook, 9 
S. D. 319, 69 NW 18. 

“The question to be determined is 
not whether this court would, in the 
first instance have ordered the sum- 
mons to be published upon the affida- 
vit in this case, but whether such af- 
fidavit contains sufficient facts to call 
into exercise the judicial mind of the 
lower court.” Coughran v. Markley, 


51. Forbes v. 
Harris v. Claflin, 
830 
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But those 
der.°? 


But in 


supra. 
54 Schroeder v. Lear, 17 NYWkly 
Dig 574. 
55. Van Wyck y. Hardy, 4 Abb. 


Dec. (N. Y.) 496, 89 HowPr 392. 

56. See infra this note. 

[a] In Iowa, under Code § 2618, an 
affidavit need not state that defendant 
is a nonresident. The only necessary 
averment under that section seems to 
be that personal service cannot be 
made within the state, and it is com- 
petent to show the fact of nonresi- 
dence by other evidence. Taylor v. 
Ormsby, 66 Iowa 109, 23 NW 288. 

57. ‘U. S.--King Tonapah, ete., Min. 
Co. v. Lynch, 232 Fed, 485; Cohen v. 
Portland Lodge No. 142 B. P. O. B., 152 
Fed. 357, 81 CCA 483; Johnson v. 
Hunter, 147 Fed. 133, 77 CCA 359 [rev 
127 Fed. 219, and certiorari granted 
204 U. S. 673 mem, 27 SCt 787 mem, 
51 L. ed. 673 mem (rev on other 
grounds 209 U. S. 541 mem, 28 SCt 
759 mem, 52 L. ed. 918 mém)]. 

Ark.—Turnage v. Fisk, 22 Ark. 286. 

Cal.—Parsons v. Weis, 144 Cal, 410, 
ae P 1007; Braly v. Seaman, 380 Cal. 


Penis —Hmpire Ranch, etc., Co. v. 
Mason, 22 Colo, A. 612, 126 PLUr2Z9, 
e pia .—Balian v. Wekiwa Ranch, 122 
3 pea. .—Mills v. Smiley, 9 Ida. 325, 76 
Pests .—Johnson y. Patterson, 12 Ind. 
Kan. yates v. Reeves, 46 Kan. 571, 


26. P9512; 
Mich —Platt v. Stewart, 10 Mich. 
ete, R. 


260. 

Minn.—Brown v. St. Paul, 

Co., 38 Minn. 506, 38 NW 698; Barber 
v. Morris, 37 Minn. 194, 33 NW 559, 
5 AmSR 836. 

Miss.—Hume vy. Inglis, 122 S 535; 
Mays Food Products, Inc. v. Gloster 
Lumber Co., 137 Miss. 691, 102 S 735; 
McCray v. McCray, 137 Miss. 160, 102 
S 174; McKiernan vy. Massingill, 14 
Miss. 375. 

Mo.—South Missouri Pine Lumber 
er v. Carroll, 255 Mo. 257, 164 SW 

Nebr.—McGavock v. Pollack, 13 
Nebr. 535, 14 NW 659. 

N. Y.—Friedman v. Prescetti, 199 
App. Div. 385, 192 NYS 55; Young v. 
Fowler, 73 Fun LO. ZO IN So Gb 
Rome Trust Co. v. ‘Cummings, 123 
Mise. 884, 206 NYS 728. 

Okl.—Burns vy. Pittsburg Mortg. 
Inv. ‘Co., 105. OK1..150; 231 P8387. 

Wash.—Schmelling v. Hoffman, 111 
Wash, 408, 191 P 618; De Corvet v. 
Dolan, 7 Wash. 365, 35 P 72, 1072. 

[a] Sufficient allegations of non- 
residence.—(1) Allegation that de- 
fendants, and each of them, are non- 
residents of the state, and that service 
of summons cannot be made within 
the state on such defendants or any of 
them, it not being open to an objection 
that it alleges a mere conclusion of 
law. Becker v. Linton, 80 Nebr. 655, 


[s§ 142-144 


essential that the evidence presented by the affida- 
vit should conclusively establish the right to the or- 
Evidence, even though slight and inconelu- 
sive, if sufficient to call for judicial judgment, will 
be sufficient to confer jurisdiction upon the court 
eranting the application.®? 
jurisdiction there must be a total want of evidence 
on some essential point.># 

[§ 144] (4) Particular 
Nonresidence of Defendant—aa. In General. 
a statute authorizing service of summons by pub- 
lication if it shall appear by affidavit that defend- 
ant could not, after due diligence, be found within 
the state, it is not necessary to show that defend- 
ant was a nonresident.®® 
has been held,®* the general rule is that, if service 
by publication is sought on the ground that defend- 
ant is a nonresident, the affidavit,®’ or the bill, dec- 


In order to defeat the 


Facts Considered—(a) 


Under 


But, while the contrary 


114 NW 928, 127 AmSR 795. But see 
Rome Trust Co. v. Cummings, 123 
Misc. 884, 885, 206 NYS 728 (‘‘the 
naked allegation of non-residence, 
without the source of affiant’s knowl- 
edge being disclosed, is not sufficient 
to give the court jurisdiction to grant 
the order’). (2) Allegation that “the 
person on whom service is to be made 
formerly resided . in this state, 
but has departed from this state, and 
now resides in the city of Washington, 
District of Columbia.” . Furnish vy. 
Mullan, 76 Cal. 646, 18 P 854. (3) A 
positive declaration that defendants 
are nonresidents of the state of Okla- 
homa is not contradicted or vitiated 
by the further statement that “the 
last known post office address of the 
defendant is unknown, but possibly 
Tulsa, Oklahoma.” Burns v. Pitts- 
burg Mortg. Inv. Co., 105 Okl. 150, 231 
P 887. (4) Other affidavits held suf- 
ficient see Cohen v. Portland Lodge 
No, 142 B. P; O. Hi, 152. Fed. 85%, 82. 
CCA 4838; Inglee v. Welles, 53 Minn. 
197, 55 NW 117; South Missouri Pine 
Lumber Co. v. Carroll, 255 Mo. 257, 
164 SW 599. 

[b] Insufficient allegations of non- 
residence.—(1) That plaintiff has ob- 
tained an attachment in the action on 
the ground of defendant’s being a non- 
resident. Young v. Fowler, 73 Hun 
179, 25 NYS 875. (2) That-defendant 
is a citizen of a different state, this 
not being equivalent to nonresidence. 
McKiernan v. Massingill, 14 Miss. 375. 
(8) That defendant’s post-office ad- 
dress is in another state. Hume v. 
Inglis, (Miss.) 122 S 535 (people may - 
live in a state and be subject to per- 
sonal summons whose post- -office ad- 
dress is in a neighboring point in an- 
other state). (4) “That the defend- 
ant non-resident of the state 
of Missouri, so that the ordinary proc- 
ess of law cannot be served upon 
—.”’ Chilton v. Tam, 235 Mo. 498, 
502, 139 SW 126, 127 (‘on reading the 
petition in the tax suit in question it 
is clear that a printed form was used 
in preparing. it and the pleader for- 
got to fill the blanks in the clause re- 
lating to the non-residence of the de- 
fendants’’). (5) That complainant 
had heard that defendant had gone to 
a certain city in other state, and from 
there to some point in a third state, 
and that complainant was not advised 
where defendant was, but was con- 
fident that he was not a resident of 
Mississippi. McCray v. McCray, 137 
Miss. 160, 102 S 174, 

[ce] Affected ky other averments.— 
Where the affidavit alleges, in con- 
formity with the requirements of the 
statute, that defendant was a resident 
of New York and not a resident of 
California, the effect of this averment 
is not diminished by a recital that a 
previous copy of the summons mailed 
to him in New York had been returned 
by him from there to attorneys for 
another defendant. Mohn v. Tingley, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 144-149] 


laration, or petition, where the statute permits the 


facts to be thus shown as well as by affidavit,®* must 
allege the fact of his nonresidence, and a failure to 
do so will render it fatally defective. A mere “non 
est inventus” return in the absence of such aver- 
ment of nonresidence is insufficient to sustain an or- 
der of publication as it is no proof of nonresidence.®® 
It is not necessary, however, that the language in 
the statute relating to nonresidence of defendant be 
used in the affidavit, but it will be sufficient if the 
statements made substantially show the statutory 
foundation for service by publication.*° And it has 
been held that failure of an affidavit to state the 
fact of nonresidence directly and positively will not 
render the affidavit or the service founded thereon 
void, if the nonresidence appears inferentially from 
the facts stated, and it will be held sufficient to 
sustain an order of publication on collateral at- 
tack;°! but there is authority to the contrary.°®? 

Need not relate back. The allegation of nonresi- 
dence need not relate back to the commencement of 
the action;** it is sufficient to allege the nonresi- 
dence of the parties at the time of making the af- 
fidavit.°* 

[§ 145] bb. Statements on Information and Be- 
lief. In some jurisdictions it has been held that a 
statement that defendant is a nonresident made on 
information and belief is not sufficient,®> while in 
others a directly contrary view has been taken.®® 
If the fact of nonresidence is stated on information 
and belief, the better view appears to be that it is 
necessary to state the source of affiant’s information 
and the ground of ‘his belief.*7 

[§ 146] (b) Departure from State. Under a stat- 
ute authorizing service of process by publication on 
one who has departed from the state,®* it has been 


191 Cal, 470, 217 P 733: N. D.—Hughes 
{d] Affidavit showing defendant a 


PROCESS 


v. 
Agency, 46 N. D. 26, 178 NW 993. 


150. Code), S15 


held that a statement in the affidavit that defendant 
has departed from the state is one of fact,®® and is 
sufficient without giving the evidence upon which 
it is founded.’® But under a statute authorizing 
service of process by publication on a defendant who 
has left the state with intent to defraud ereditors,7+ 
it has been held that a mere statement that defend- 
ant had left the state with intent to defraud ered- 
itors or to avoid the service of summons, in the lan- 
guage of the statute, without a statement of facts 
tending to prove these grounds, is insufficient, they 
being conclusions for the judge to find;72 the af- 
fidavit must state facts showing such intent;7? but 
it has been held that the affidavit, although slight 
and not conclusive, if sufficient to eall for judicial 
judgment, is sufficient to confer jurisdiction on the 
court granting the application.74 An affidavit stat- 
ing that up to about the time the action was brought 
defendant was a resident of the state, that about 
that time he departed from the state with intent to 
defraud his creditors or to avoid the service of a 
summons on him, and that plaintiffs are unable to 
ascertain either the post-office address or residence 
of such defendant, sufficiently shows that he was a 
resident of the state when the affidavit was made.*® 

[§ 147] (c) Concealment To Avoid Service. To 
authorize service of summons by publication on a 
resident on the ground that he conceals himself so 
that process cannot be served on him,*® this fact 
must be stated by sworn bill or affidavit.77 

[§ 148] (d) Transient Defendants. To authorize 
a Judgment against defendant on constructive sery- 
ice as a transient person,’® he must be shown to be a 
transient.*® 

f§ 149] (e) Unknown Persons Interested. To au- 
thorize service of process by publication on un- 


seldom be the case that a positive 
statement of the fact of residence can 


Fargo Loan 


resident.—The affidavit was filed on 
Jan. 17, 1861, at which time the region 
of country known as Pike’s Peak was 
within the territory of Kansas. The 
affidavit showed on its face that de- 
fendant resided within the region of 
country known as Pike’s Peak at the 
time the action was commenced and 
the affidavit filed. It was held that 
such affidavit was insufficient to au- 
thorize publication on the ground of 
defendant’s nonresidence, and there- 
fore gave the court no jurisdiction. 
Carey v. Reeves, 46 Kan. 571, 26 P 
951 [overr Carey v. Reeves, 32 Kan. 
HLS mip es 227. 

58. Mays Food Products, Ine. v. 
Gloster Lumber Co., 137 Miss. 691, 
102 S 735; McCray v. McCray, 137 
Miss. 160, 102 S 174. 

[a] In Missouri (1) while an aver- 
ment of nonresidence is necessary 
(Chilton v. Tam, 235 Mo. 498, 139 SW 
126; Stanton v. Thompson, 234 Mo. 7, 
136 SW 698), (2) the averment, as 
elsewhere shown, may be made either 
by petition or by affidavit (see supra 
§ 130). 

59. Stanton v. Thompson, supra. 

60. Price v. Rucker, 109 Kan. 605, 
201 P 74, 

615. ‘Allen v.. Chicago, 176 Til. 113; 
of NE 383; Ogden v. Walters, 12 Kan. 

Phe 

62. Hume v. Inglis, (Miss.) 122 S 
535; McCray v. McCray, 137 Miss. 160, 
102 S 174. 

63. Bogle v. Gordon, 39 Kan. 31, 
DUP eso. 

64. Bogle v. Gordon, supra. 

65. Ark.—Waggoner v. Fogleman, 
*53 Ark. 181, 13 SW 729; Turnage v. 
Fisk, 22 Ark. 286. 

Ind.—Fontaine v. Houston, 58 Ind. 
oe foverr Trew v. Gaskill, 10 Ind. 
65]. 

Minn.—Corson v. Shoemaker, 55 
Minn. 386, 57 NW 134; Feikert v. Wil- 
son, 38 Minn. 341, 37 NW 585. 


Okl.—Holland v. Holland, 70 Okl. 
266, 173 P 1139; Romig v. Gillett, 10 
Okl. 186, 62 P 805 [rev on other 
SrOUnRGS 1 LSC MU on Lael) cor Ct) 405.44 
Enied= 971 

“What the affiant’s information and 
belief might have been was immate- 
rial; what the statute required is an 
oath founded upon knowledge of the 
pa tes Turnage v. Fisk, 22 Ark. 286, 

66. Mich.—Powell v. Pierce, 168 
Mich. 427, 134 NW 447; Pettiford v. 
Zoellner, 45 Mich. 358, 8 NW 57. But 
see Soule v. Hough, 45 Mich. 418, 8 
NW 50, 159 (which appears to be con- 
tra, although the averment was that 
defendant, although a resident, was 
absent from the state). 

Mont.—Smith v. Collis, 42 Mont. 
350, 112 P 1070, AnnCas1912A 1158. 

N. M.—Bowers v. Brazell, 31 N. M. 
316, 244 P 893. 

N. Y.—Seiler v. Wilson, 43 Hun 629, 
T NYSt 254, 12 NYCivProc 267; Chase 
v. Lawson, 36 Hun 221; Walter v. De 
Graaf, 11 NYSt 274, 19 AbbNCas 406; 
Andrews v. Borland, 10 NYSt 396; 
Steinle v. Bell, 12 AbbPrNS 171; Van 
Wyck v. Hardy, 11 AbbPr 475, 20 
HowPr 222 [aff 4 Abb. Dec. 496, 39 
HowPr 392]; Schroeder v. Lear, 17 
NYWklyDig 574. 

S. D.—Davis v. Cook, 9 S. D. 319, 
69 NW 18. 

Wis.—Farmers’, etc., Bank v. Eld- 
red, 20 Wis. 196. Compare Hafern v. 
Davis, 10 Wis. 501 (statements on in- 
formation and belief merely, that de- 
fendant’s residence cannot be ascer- 
tained, or that his whereabouts can- 
not be discovered, are not sufficient, 
such statements being considered 
hearsay not amounting to legal proof). 

{a] Reason for this view.—‘‘It is 
often difficult to determime the place 
of one’s residence, even when all facts 
are known, testified by those having 
personal knowledge of them. It can 


be in reality more than a conclusion, 
opinion, or belief, based upon infor- 
mation. This is true in greater de- 
gree of the negative fact of nonres- 
idence.’ Bowers v. Brazell, 31 N. M. 
316, 319, 244 P 893. 

67. Cohen vy. Portland Lodge No. 
142 B.-P. O. E.,. 152 Wed. 357, 81 CCA 
483; Belmont v. Cornen, 82 N. Y. 256; 
Lyon v. Baxter, 64 HowPr (N. Y.) 
426; Davis weiCook, 9° S./Di319,).69 
NW 18. See also generally Affidavits 
§ 88. Contra Seiler v. Wilson, 43 Hun 
629, 7 NYSt 254, 12 NYCivProc 267. 

68. See supra § 111. 

69. McKendrick vy. Western Zinc 
Min. Co., 165 Cal. 24; 130 P 865. 

70. McKendrick v. Western Zinc 
Min. Co., supra. 

71. See supra § 111. 2 

72. Blute v. Fellowes, 143 App. 
Div. 825, 128 NYS 18,.2 CivProcNS 
209 [reh den 145 App. Div. 901 mem, 
129 NYS 1113 mem]. 

73. Towsley v. McDonald, 32 Barb. 
(N. Y.) 604. 

[a] Thus the affidavit must show 
that defendant has property of some 
kind, and that he has made, or is 
about to make, a fraudulent or illegal 
disposition of it, or that he unjustly 
refuses to apply it to the payment of 
his debts, or has secreted or removed, 
or is about to secrete or remove, it, or 
has fraudulently encumbered it. 
eh etek v. McDonald, 32 Barb. (N. Y.) 
604. 


14 NYCivProc 


75. Frisk v. Reigelman, 75 Wis. 
499, 48 NW 1117, 44 NW 766, 17 
AmSR 198. 

76. See supra § -111.: 

77. Balian v. Wekiwa 
(Fla.) 122 S 559. 

78. See supra § 113. 

79. Adamson vy. Collins, (Tex. Civ. 
A.) 286 SW 598. 


ar Stow v. Stacy, 


Ranch, 


516 [50 C.J] 


known persons interested in the subject matter of 
the suit,°° the proper allegation must be made by 
affidavit,** or by bill, petition, or complaint,®? or 
by either bill or affidavit,®? according as the statute 
may provide, and all the facts made necessary by 
statute to authorize service of process by pubheation 
It must be alleged that 
the names of such persons are unknown to plaintiff 
or to affiant,’> and, if the statute so provides, that 
due diligence has been exercised to ascertain their 
names,®* and that affiant believes that their resi- 
Where an affidavit made 
by plaintiff’s attorney®® states positively and not 
upon information and belief that he knows that the 
names of the heirs and next of kin of a person named 
are unknown to plaintiff, it will be presumed that 
these facts were within the knowledge of affiant.®® 

Statements on information and belief. 
affidavit contains a positive and direct statement 


must be alleged therein.*4 


deneée is not in the state.87 


80. See supra § 112. 

81. Ala.—Birmingham Realty Co. 
v. Barron, 150 Ala. 232, 438 S 346. 

Tll._Kircher v. Keating, etc. Co., 
145 Ill. A. 1. 

Ind.—Whitney’s Unknown Heirs v. 
Kimball, 4 Ind. 546, 58 AmD 638. 
See cere eee v. Chambers, 27 Iowa 

Ky.—Shirley v. Mitchell, 3 J. J. 
Marsh. 684; Blight v. Banks, 6 T. B. 
Mon. 192, 17 AmD 136. 

Miss.—Kirkland v. Texas Express 
Co., 57 Miss. 316. 

Nebr.—Leigh v. Green, 64 Nebr. 533, 
90 NW 255, 101 AmSR 592 [aff 193 
U. S. 79, 24 SCt 390, 48 L. ed. 623]. 

N. Y¥.--Piser v. Lockwood, 30 Hun 6. 

S. D.—Berry v. Howard, 33 S. D. 
447, 146 NW 577. 

Va. —Fayette Land Co. v. Louisville, 
ete., R. Co., 93 Va. 274, 24 SE 1016. 

82. Indiana, etc., Mfg., etc., Co. v. 
Brinkley, 164 Fed, 968, 91 CCA 91 
(Arkansas statute); Cobb v. Hawsey, 
56 Fla. 159, 47 S 484: Davis v. Mont- 
gomery, 205 Mo. 271, 103 SW 979; 
Eminence Land, ete., Co. v. Current 
River Land, etc., Co., 187 Mo. 420, 86 
SW 145; Quigley v. Mexico South- 
ern Bank, 80 Mo. 289, 50 AmR 503 
Lawrence v. Murphy, 45 Utah 572, 147 
B= 


[a] Verification of petition.—Un- 
der the Missouri statutes the petition 
must be verified. Charles v. Morrow, 


99 Mo. 638, 12 SW 903. 

83. Bleidorn v. Pilot Mountain 
Coal, ete, Co., 89 Tenn. 166, 204, 15 
SW 737. 


84. See cases passim this section. 

85. U. S.—Indiana, etc., Mfg., etc., 
Co. v. Brinkley, 164 Fed. 9638, 91 CCA 
91 (construing Arkansas law). 

Fla.—Cobb v. Hawsey, 56 Fla. 159, 
47 S 484. 

Ind.—Whitney’s Unknown Heirs v. 
Kimball, 4 Ind. 546, 58 AmD 638. 

Iowa.—Little v. Chambers, 27 Iowa 
22 


Ky.—Benningfield v. Reed, 8 B. Mon. 
102; Thruston v. Masterson, 9 Dana 
228: Jeffreys v. Hand, 7 Dana 89; 
Tevis v. Richardson, 7 T. B. Mon. 
654; Blight v. Banks, 6 T. B. Mon. 
192,17 AmD 136; Hynes v. Oldham, 3 
T. B. Mon. 266. 

N. Y.—Piser v. Lockwood, 30 Hun 6. 

Tenn.—Bleidorn v. Pilot Mountain 
Coal, ete., Co., 89 Tenn. 166, 204, 15 
SW 739. 

Va.—Fayette Land Co. v. Louisville, 
ete., R. Co., 98 Va. 274, 24 SE 1016. 

Compare Madero yv. Calzado, (Tex. 
Civ. A.) 274 SW 657 (“‘unknown,” used 
in connection with heirs, not followed 
by the words ‘“‘to affiant,’ was not de- 
fective, aS want of knowledge could 
be referred only to affiant). 

[a] Unknown “to affiant” is suffi- 
cient.—It is not necessary to allege 
that the parties are unknown to all. 
“An affidavit is only expected to de- 
clare what is known to the party mak- 


PROCESS 


[§ 150] (f) 
aa. In General. 


Where the 
in the state.°? 


ing it, or where an absence of knowl- 
edge is required to be shown by the 
affidavit, as in this case, that there is 
absence of knowledge upon the part 
of the affiant. It would be impossible 
for any one to say that parties were 
unknown to all the world.’ Fayette 
Land Co. v. Louisville, ete., R. Co., 93 
Va. 274, 281, 24 SE 1016. 

[b] Insufficient affidavit.—Publi- 
cation for ‘unknown” defendants, 
based solely on the averment sup- 
ported by affidavit that they are non- 
residents of the state, is unauthorized 
and void, and confers no jurisdiction 
on the court over such parties. Blei- 
dorn v. Pilot Mountain Coal, etc., Co., 
89 Tenn. 166, 204, 15 SW 737. 

86. Fla.—Wilson v. Drumright, 87 
Hila, 202, 9985S S03: 

pe tee ee v. Chambers, 27 Iowa 


Miss.—Kirkland vy. Texas Express 
Co., oe Miss. 316. 

N. Y.—Piser v. Lockwood, 30 Hun 
SR suaahnlar yay dite SSRN Building Corp., 
126 Misc. 826, 215 NYS 1. 

Ss. D.—Berry ¥:. Howard,//35 18. .D: 
447, 146 NW 537. 

Tenn.—Bleidorn v. Pilot Mountain 


Coal, ete, Co., 89 Tenn. 166, 204, 15 
SW 7387. 
[a] Affidavit held insufficient.—An 


affidavit alleging that inquiry had 
been made of various persons in the 
county as to certain heirs of an ad- 
verse claimant, who were not made 
defendants by name, but not showing 
that any inquiry was made of another 
heir of such claimant who was in pos- 
session of the land and who had been 
served and had answered, and whose 
answer presumably set out the source 
of her title, does not show that due 
diligence was exercised to ascertain 
the names of the heirs other than the 
one made a party, and service on them 
by publication as unknown heirs is 
invalid. Berry v. Howard, 33 S. D. 
447, 146 NW 577. 

[b] Affidavit held sufficient.—The 
statement in an affidavit that ‘‘the 
only information that deponent has 
or has: been able to find upon inquiry 
from relatives concerning the death 
of the said Joseph BH. English and his 
heirs and widow . -’ sufficiently 
shows that plaintiff has made timely 
and sufficient inquiry from the rela- 
tives of decedent as to the heirs and 
widow of decedent and that the affida- 
vit was based on what was Syaee 
upon such inquiry. Smith v. R. B. 
hohe Corp., 126 Misc. 826, 215 NYS 


{c] Affidavit held sufficient on col- 
lateral attack.—While an _ affidavit 
should allege the facts showing dili- 
gence in endeavoring to ascertain the 

name of the owner of lands in suit, 
and a failure to do so would be good 
cause for the reversal of the judg- 
ment on appeal, yet such failure will 
not render the judgment void on its 
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that the owner of land in suit is unknown, the fur- 
ther statement that affiant believes this to be true 
does not qualify or detract from the first statement | 
or render the affidavit insufficient.°° 

Defects rendered immaterial by stipulation. 
fects in an affidavit become immaterial where there 
was a stipulation in the suit that it did not appear 
from the chain of title to the premises involved that 
there were persons interested in the same whose 
names were unknown.°+ 
nability To Make Personal Service— 
Sinee service of process by publica- 
tion is limited strictly to eases of necessity and is 
never permissible where personal service is prac- 
ticable,®? statutes providing for service by publica- 
tion are very generally held to require affidavits, 
filed to obtain orders for such service, to show that 
personal service on defendant cannot be made with- 
And where the statute requires the 


De- 


face on collateral attack. Little v. 
Chambers, 27 lowa 522 

87. Whitney’s Unknown Heirs v. 
Kimball, 4 Ind. 546, 58 AmD 6388. 

88. See supra § 133. 

89. Birmingham es Co. v. Bar- 
ron, 150 Ala. 232, 43 S 34 

90. Leigh v. Green, o Nebr. 533, 
90 NW 255, 101 AmSR 592 [aff 193 ee 
S. 79, 24 SCt 390, 48 L. ed. 623] (this 
decision also contains a dictum to the 
effect that the affidavit would be suf- 
ficient even if it could not be con- 
strued as being merely an affidavit on 
information and belief). 

91. Hopkins v. Patton, 257 Ill. 346, 
100 NE 992. 

92. See supra § 105. 

93. U. S—Flint v. Coffin, 176 Fed. 
872, 100 CCA 342 [certiorari den 217 
U.S. 602, 30 SCt 693, 54 L. ed. 898, 219 
wes 8, 31 SCt 472, 55 L. ed. 348]; 
McDonald v. Cooper, 32 Fed. 745, i3 
Sawy. 86. 

Cal.—Rue v. Quinn, 137 Cal. 651, 66 
P. 216, 70 P 732; Braly v. Seaman, 30 
Cal® 610s" Wilson ®ve, eo, 19" CalaeAn 
OS lic Sea OA se 

Colo.—Greene v. Gibson, 53 Colo. 
346, 127% P 239. 

Hap ee oe is 
Dak. 50 

eon v. Curley, 
152 Piss: 


Soderberg, 1 
20 sida. 393 


tlowa.—Main v. Kick, 180 Iowa 50, 
161 NW 711; Carnes v. Mitchell, 82 
Iowa 601, 48 NW 941; Sone Vv. Kay- 
nor, 78 Iowa 449, 43 NW 2 

Kan.—Grouch Vv. Martin. “47 Kan. 
313, 27 PP. 985; Pierce v. Butters, 21 
ne 124; Shields vy. Miller, 9 Kan. 

Mich— Thompson | v. 
Renoee Cir. Judge, 
‘) 67. 


Shiawassee 
54 Mich. 236, 13 
v.' McMaster, 13 
Mont. 184, 33 P 132, 40 AmSR 634. 
Neb r.—McCormick v. Paddock, 20 
Nebr. 486, 30 NW 602; McGavock v. 


Pollack, 13 Nebr. 535, 14 NW 659; 
Ae v. West Point Mfe. Co., 7 Nebr. 


Nev.—Perry v. Esmeralda County 
Seventh Judicial Dist. Ct., 42 Nev. 
Lone 174 P 1058; Victor Mill, etes7 Co; 

Justice Cts 18 Nev. 21, 1 P 83i. 

Ne Y.—McCracken v. Flanagan, 127 
N. Y. 493, 28 NE 385, 24 AmSR 481; 
Seidenberg v. Pesce, 140 App. Div. 


282,, 125 NYS 207% Bixby v. Smith, 3 
Hun 60, 5 Thomps. Re MOR AGS "49 
HowPr 50; Towsley v. McDonald, 32 
Barb. ed 

N. C.—Sawyer v. Camden Run 
Drains, Dist.) Lise C: L82.eLo2aciEn 
aves Luttrell v. Martin, 112 N. C. 593, 
17 SE Paes 

N. D.—Simensen v. Simensen, 13 
N. D. 805, 100 NW 708. . 

Okl.—Richardson  v. Howard, 51 


Okl. 240, 151 P 887; Fenton v. Burle- 
son, 33 Okl. 230, 124 P 1087; Spaulding 
v. Polley, 28 Okl. 764, 115 Pp 864; Bal- 
lew v. Young, 24 Okl. 182, 103 P 623, 
23 LRANS 1084. 
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affidavit to allege that personal service cannot be 
made on defendant in the state, the requirement is 
not satisfied by a mere allegation that defendant is 
It has also been held 

that it is insufficient merely to allege that defendant 
_is a nonresident and that plaintiff is unable to make 

service of summons on defendant;°*® but there is 


a nonresident of the state.94 


authority to the contrary.°® 


Alleging on information and belief®’? that defend- 
ant cannot be served with process within the state 


may be sufficient.°§ 


In Missouri an affidavit for publication against a 
nonresident need not, in addition to stating that he 
is a nonresident, state that the ordinary process of 
law cannot be served on him in the state;®® but 
the rule is otherwise where defendant is a foreign 


corporation.! 


[§ 151] bb. Showing Diligence To Make Personal 


Or.—Felts v. Boyer, 73 Or. 83, 144 P 
420; Colfax Bank v. Richardson, 34 
Or. 518, 54 P 359, 75 AmSR 664. 

S. C.—National Exch. Bank v. 
Stelling, 31 S. C. 360, 9 SH 1028. 

Se Di —Carrollicv. Fowler mcsa se. oD: 
303, 145. NW 545. 

Wash.—State v. Pierce Super. Ct., 
6 Wash. 352, 33 P 827. 

W. Va.—State v. Young, 94 W. Va. 
7, 117 SE 688. 

Wis.—Young v. Schenck, 22 Wis. 
556. 

94 Carnes v. Mitchell, 82 Iowa 
601, 48 NW 941 (explaining Sweeley 
v. Van Steenburg, 69 Iowa 696, 26 NW 
78 and distinguishing Byrne v. Rob- 
erts, 31 Iowa 319 which held that an 
affidavit stating ‘‘that the defendant 
is not a resident of the State of lowa”’ 
was sufficient without stating that 
defendant could not be found within 
the state as having been decided un- 
der a statute which permitted this 
fact to be shown by the return of the 
sheriff); McGavock v. Pollack, 13 
Nebr. 535, 14 NW 659. See Main v. 
Kick, (Iowa) 161 NW 711, 712 (an 
affidavit, stating merely that certain 
defendants “are nonresidents of the 
state of Iowa, and their residences 
are unknown to plaintiff, and person- 
al service cannot be made on them or 
either of them,” is defective as not 
stating that personal service could 
not be made on defendants within the 
state). Compare Robinson vy. Schap- 
pert, 120 Kan. 309, 243 P 290; Ennis 
v. Grimes, 80 Kan. 429,.102 P 454 (al- 
leging nonresidence in the state in- 
ferentially at least negatives the us- 
ual place of residence in the state 
where summons might be served, and 


is sufficient against collateral at- 
tack). 
95. Fenton v. Burleson, 33 Okl. 


230, 124 P 1087; Spaulding v. Polley, 
28 Okl. 764, 115 P 864. 

96. Cohen v. Bills, 108 Nebr. 316, 
187 NW 882 (affidavit reciting that 
defendant to be served is a nonresi- 
dent of the state and that service on 
him “cannot be made,” is sufficient, 
although it does not specifically state 
that service cannot be made within 
the state, since that fact sufficiently 


appears). i 
97. See also supra § 145; and in- 
fra § 154. 
98. Leigh v. Green, 62 Nebr. 344, 


86 NW 1093, 89 AmSR 751 [aff 193 U. 
S. 79, 24 SCt 390, 48 L. ed. 623]. See 
Harrison v. Beard, 30 Kan. 532, 2 P 
632 (where such an affidavit was held 
defective but not void). 

[a] Reason for rule.—‘“In the very 
nature of things, upon this point, at 
least, the affiant, whatever the word- 
ing of the affidavit, can never have 
positive knowledge. That he makes 
such statement upon information and 
belief, is a necessary implication. To 
expressly state that which, in the ab- 
sence of such statement, would be 
necessarily implied, affects only the 
form and not the substance of the af- 
fidavit.” Leigh v. Green, 62 Nebr. 
344, 349, 86 NW 1093, 89 AmSR 751 
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Service—(aa) Necessity. The statutes are very gen- 
erally held to require that the affidavit shall show 
the exercise of due diligence to make personal serv- 
ice of process on defendant within the state and 
that, in the exercise of such diligence, such personal 
service could not be made. 
jurisdictions have been construed as having no ap- 
plication to nonresident defendants, and as not re- 
quiring an allegation of the exercise of due diligence 
to make personal service within the state where it 


The statutes of some 


is alleged that defendant is a nonresident of the 


state;* while in other jurisdictions, where the ques- 
tion has been directly raised, it has been held that 
an averment that defendant is a nonresident of the 
state will not dispense with the necessity of showing 
that he cannot, by the exercise of due diligence, be 


personally served with process within the state.+ 


fat 193\-U. “Ss. 79) 24 SG /890) 48) a: 
ed. 623]. 

99. Hector v. Warren, 225 Mo. 255, 
124 SW 1119; Hector v. Mann, 225 
Mo. 228, 124 SW 1109; Jones v. Ede- 
man, 223 Mo. 812, 122 SW 1047; Van 
Natta _v. Harroun Real Est. Co., 221 
Mo. 373, 120 SW 738; Huiskamp v. 
Miller, 220 Mo. 135, 119 SW 633; Kea- 
ton v. Jorndt, 220 Mo. 117, 119 SW 
629; Harbert v. Durden, 116 Mo. A. 
512, 92 SW 746 [expressly overr 
Hedrix v. Hedrix, 103 Mo. A. 40, 77 
SW 495]. 

1. Huiskamp v. Miller, 220 Mo. 
135, 119 SW 633; Keaton v. Jorndt, 
220 Mo. 117, 119 SW 629. 

2. U. S.—Jacob v. Roberts, 223 U. 
S. 261, 32 SCt 303, 56 L. ed. 429; Cohen 
v. Portland Lodge No. 142 B. P. O. E., 
152 Fed. 357, 81 CCA 483; McDonald 
v. Cooper, 32 Fed. 745, 13 Sawy. 86. 

Cal.—Rue v. Quinn, 137 Cal. 651, 66 
P 216; 70 P 732; Kahn-v..-Mathai, 116 
Cal. 689, 47 P 698; Braly v. Seaman, 
30 Cal. 610; Ricketson v. Richardson, 
26 Cal. 149. 

Dak.—Beach v. Beach, 6 Dak. 371, 
40 NW 701; Soderberg v. Soderberg, 
1 Dak. 503; Anonymous, 1 Dak. 500. 

Ida.—Lohr v. Curley, 27 Ida. 739, 
152 P 185; Mills v. Smiley, 9 Ida. 325, 
(62 P7838. 

Kan.—Washburn v. Buchanan, 52 


Kan. 417, 34 P 1049; Pierce v. But- 
ters, 21 Kan. 124. 
Mich.—Thompson v. Shiawassee 


County Cir. Judge, 54 Mich. 236, 13 
NW 967. 
Minn.—Harrington v. Loomis, 10 


Minn. 366.’ 
Mont.—Palmer v. McMasters, 13 
Mont. 184, 33 P 132, 40 AmSR 434; 


qeet son v. Marshall, 7 Mont. 288, 16 
emo Os 

Nev.—Perry v. Esmeralda County 
Seventh Judicial Dist. Ct, 42 Nev. 
284, 174 P 1058; Victor Mill, etce., 
Cor WWaLUSticeieCty is Neyv.cat,. LAeessi, 

N. Y.—McCracken v. Flanagan, 127 
N. Y. 493, 28 NE 385, 24 AmSR 481; 
McLaughlin v. McCann, 123 App. Div. 
67, 107 NYS 762; Bixby v. Smith, 3 


Hun 60) «5 -Thomps.s & °C. 279, °49 
HowPr 50; Waffle v. Goble, 53 Barb. 
517, 35 HowPr 356; Cook v. Farren, 


34 Barb. 95,12 AbbPr 359, 21 HowPr 
286 [aff 11 AbbPr 40]; Towsley v. 
McDonald, 32 Barb. 604; Fetes v. 
Volmer, 5 Silv. Sup. 408, 8 NYS 294; 
Greenbaum v. Dwyer, 4 NYCivProc 
276, 66 HowPr 266; Rawdon-v. Cor- 
bin, 3 HowPr 416. 

N. C.—Sawyer v. Camden Run 
Drain. Dist., 179 N. C. 182, 102 SH 273; 
Davis v, Davis, 179 N. C. 185, 102 SE 
270; Luttrell v. Martin, 112 N. C. 593, 
17 SE 573; New Hanover Bank v. 
Blossom, 92 N. C. 695; Faulk v. Smith, 
84 N. C. 501; Wheeler v. Cobb, 75 N. 
CHa: 


N. D.—Simensen v. Simensen, 13 
N. D. 305, 100 NW 708. 

Okl.—Richardson v. Howard, 51 
Okl. 240, 151 P 887; Griffin v. Jones, 
45 Okl. 305, 147 P 1024. 

Sere =National  Hxchy Bank "v. 
Stelling, 31 S. C. 360, 9 SE 1028. 


[§ 152](bb) What Constitutes Diligence. 


Dili- 


S. D.—Carroll v. Fowler, 33 S. D. 
303, 145 NW 545; Grigsby v. Wop- 
schall, 25 S. D. 564, 127 NW 605, 37 
LRANS 206; Coughran v. Markley, 15 
S. D. 37, 87 NW 2; Plummer v. Bair, 
12 8S. D. 23, 80 NW 139; Bothell v. 
Hoellwarth, 10 S. D. 491, 74 NW 281. 

W. Va.—State v. Young, 94 W. Va. 
7, 117 SE 688. 
pete sirrael v. Schenck, 22 Wis. 

3. See cases infra this note. 

fa]. In California (1) under Code 
Civ. Proc. § 412, authorizing the court 
to order service of summons by pub- 
lication ‘‘where the person upon 
whom service is to be made resides 
out of the state,” it is held that the 
jurisdiction of the court to order 
service of summons by publication is 
brought into exercise by the presen- 
tation of an affidavit stating this fact 
(Parsons v. Weis, 144 Cal. 410, 77 P 
1007), (2) and that if this fact is 
shown by the affidavit, it is not neces- 
sary to set forth therein that such 
persons cannot, after due diligence, 
be found within the state (Parsons 
v. Weis, supra; Dunlap v. Steere, 92 
Cal. 344, 28 P 563, 27 AmSR 143, 16 
LRA 361; Furnish v. Mullan, 76 Cal. 
646, 18 P 854; Anderson v. Gough, 72 
Calzioo wise en onal moikms.e 

[b] In Kansas it has been held 
that an affidavit which shows that de- 
fendants were nonresidents is suffi- 
cient on collateral attack. Ogden v. 
Walters, 12 Kan. 282 

[c] In New Mexico, if it is al- 

leged that defendant is a nonresident, 
it will be presumed from this fact 
that he cannot be served within the 
state, and no showing of diligence to 
make service on him is necessary. 
Bowers v. Brazell, 31 N. M. 316, 244 
P 893. 
[d] In Oklahoma it has been held 
that an affidavit for service by publi- 
cation alleging that defendant is a 
nonresident of the state, and that 
plaintiff is unable to obtain service 
of summons in Oklahoma on defend- 
ant, is sufficient without the addition- 
al allegation that.plaintiff exercised 
due diligence to obtain personal serv- 
ice. Kroeger v. Parker, 127 Okl. 56, 
259 P 861; Pettis v. Johnston, 78 Okl. 
277, 190 P 681. But see Richardson 
v. Howard, 51 Okl. 240, 151 P 887 su- 
pra note 2; and Oklahoma cases in- 
fra § 154. 

fe] In Washington, under a stat- 
ute authorizing service of process by 
publication where the affidavit states 
that the person on whom service is to 
be made resides out of the territory, 
“or’ eannot, after due diligence, be 
found within the territory, it has 
been held that service of summons 
by publication is authorized on the 
filing of an affidavit alleging that de- 
fendant is a nonresident of the state 
without further alleging that he can- 
not, after due diligence, be found 
within the state. DeCorvet v. Dolan, 
7 Wash. 365, 35 P 72, 1072. 

4 U. S.—Flint v. Coffin, 176 Fed. 
872, 100 CCA 342 [certiorari den 217 U. 


618 [50 C.J.] 


gence is in all cases a relative term,® and what con- 
stitutes due diligence within the requirements of 
the rule depends on the particular facts and cireum- 
The rule requiring the exer- 
cise of due diligence contemplates the use of rea- 
sonable and suitable efforts to find defendant so 
that personal service can be made on him.? 
it 1s not necessary that extreme diligence’ or that all 
possible or conceivable means to discover defendant 


stances of each ease.® 


should be used.® 


[§ 153] (cc) Effect of Return of “Not Found.’’!° 
Where, as is usually the case, the statutes require 
all the facts necessary to confer the right to an or- 
der for service of process by publication to be shown 
by affidavit,t+ the general rule is that a return of 
“not found” by an officer cannot be substituted for, 
and take the place of, an affidavit showing due dili- 


S. 602 mem, 30 SCt 693 mem, 54 L. ed. 
898 mem, 219 U. S. 589 mem, 31 SCt 
472 mem, 55 L. ed. 348 mem] (con- 
struing North Carolina law); Cohen 
v. Portland Lodge No. 142 B. P. O. E., 
152 Fed. 357, 81 CCA 483 (construing 
Oregon law). 

N. Y.-——McCracken v. Flanagan, 127 
N. Y. 4938, 28 NE 385, 24 AmSR 481; 
Kennedy v. New York L. Ins., etc., 
Co., 101 N. Y. 487, 5 NE 774; Seiden- 
burg v. Pesce, 140 App. Div. 232, 125 
NYS 107; McLaughlin v. McCann, 123 
App. Div. 67, 107 S 762; Kennedy v. 
New York L. Ins., ete., Co., 32 Hun 
85 [rev on other grounds 101 N. Y. 
487, 5 NE 774]; Bixby v. Smith, 3 
Hun 60, 5 Thomps. & C. 279, 49 HowPr 
50; Peck v. Cook, 41 Barb. 549; Green- 
baum v. Dwyer, 4 NYCivProc 276, 66 
HowPr 266. ; 

N. C.—Davis:v. Davis, 179 N. C. 
185, 102 SE 270. 

Or.—Pike y. Kennedy, 15 Or. 420, 15 
P. 637. 

S. D.—Bothell v. Hoellwarth, 10 S. 
D. 491, 74 NW 2381. 

[a] Reason for rule—‘It is a 
well-known fact that many persons 
who are residents of one State have 
places of business and transact such 
business in a State different from 
that in which their residence is lo- 
cated. They are frequently in the 
Jatter State, and pass most of their 
time there. Such persons could be 
readily found in the State where they 
do business if due diligence was used 
for that purpose, and non-residence, 
of itself, does not necessarily show 
that they cannot be found within the 
State, or raise a presumption that due 
diligence has been’ used, or that it 
was not required.” Carleton v. Carle- 
COMMS ENS BY.) B13, Siid: 

5; Rue v.Quinn, 137 Cal. 651, 66 P 
216, 70) P. 732. 

6. Rue v. Quinn, supra; McCrack- 
en v. Flanagan, 127 N. Y. 493, 28 NE 
385, 24 AmSR 481; Chase v. Lawson, 
86 Hun (N. Y.) 221; Cochran v. Ger- 
main, 15 S. D. 77, 87 NW 527; Cough- 
ran v. Markley, 15 S. D. 37, 87 NW 2. 

7. Jacob v. Roberts, 223 U. S. 261, 
22 S. Ct. 303, 56 L. ed. 429; Belmont 
ws Cornen;); 82 Nw Yeu 256s, “Chase wv. 
Lawson, 86 Hun (N. Y.) 221; Grigsby 
v. Wopschall, 25 S. D. 564, 127 NW 
605, 37 LRANS 206; Schmelling v. 
Hoffman, 111 Wash. 408, 191 P 618. 

8. Jacob v. Roberts, 223 U.S. 261, 
82 SCt 303, 56 L. ed. 429: Belmont v. 
Cornen, 82 N. Y. 256. 

{a] For instance, it has been held 
that the afidavit need not show that 
other parts of the state than the one 
in which defendant had formerly 
lived and from which he had been ab- 
sent for over twenty-five years were 
searched, merely because the process 
of the court could run to every coun- 
ty in the state. Such a requirement, 
it was said, would be extreme. Jacob 
v. Roberts, 223 U. S. 261, 32 SCt 303, 
56 L. ed. 429. To same effect Belmont 
v. Cornen, 82 N. Y. 256. 

9. ._ Grigsby v. Wopschall, 25 S. D. 
564, 127 NW 605, 37 LRANS 206; 
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gence.1?_ And while there is authority apparently to 
the contrary,'* it has also been generally held that 
the exercise of due diligence cannot be shown part- 
ly by affidavit and partly by a return.‘ 
permissible to incorporate the return in the affida- 

vit for the purpose of showing the exercise of due | 
diligence,'® and the return may be sufficient for that 


But it is 


[§ 154] (dd) Requisites and Sufficiency of Aver- 


ments—aaa. In General. According to the weight of 


Schmelling v. 111 Wash. 
408, 191 P 618. 

10. Return of process unexecuted 
see infra § 163. 

11. See supra § 140. 

12. Soderberg v. Soderberg, 1 Dak. 
503; Empire City Sav. Bank v. Sil- 
leck, 98 App. Div. 139, 90 NYS 561 [aff 
180 N. Y. 541 mem, 73 NE 1123 mem]; 
Easterbrook vy. Hasterbrook, 64 Barb. 
(N. Y.) 421; Wafile v. Goble, 53 Barb. 
(N. Y.) 517, 35 HowPr 356; Grigsby 
v. Wopschall, 25 S. D. 564, 127 NW 
605, 37 LRANS 206; Coughran v. 
Markley,- 16) Si sDU“38 7,7 875 NW! 2; 
Schmelling v. Hoffman, 111 Wash. 
408, 191 P 618. 

[a] In Missouri (1) under a stat- 
ute providing that, where in any of 
the cases in which service of process 
by publication is authorized, sum- 
mons shall be issued against any de- 
fendant and the sheriff to whom it is 
directed shall make a return that de- 
fendant cannot be found, the court, 
being first satisfied that process can- 
not be served, shall make an order of 
publication, the court may make an 
order of publication on a return of 
‘not found’ alone, and this is so 
whether defendant is an individual 
(Cruzen v. Stephens, 123 Mo. 337, 27 
SW 557, 45 AmSR 549) (2) or a cor- 
poration (Ad Valorem Min. Co. v. Mil- 
ler, 274 Mo. 696, 204 SW 387). 

{b] In New Hampshire, as else- 
where shown, the statutes authorize 
service of process by publication on 
an officer’s return of “not found,” and 
the filing of an affidavit is dispensed 
ee for all purposes. See supra § 

13. Marx v. Ebner, 180° U.S. 314, 
21 SCt 376, 45 L. ed. 547. 

14. Soderberg v. Soderberg, 1 Dak. 
503; Empire City Sav. Bank v. Sil- 
leck, 98 App. Div. 139, 90 NYS 561 [aff 
180 N. Y. 541 mem, 73 NE 1123 mem]; 
Waffle v. Goble, 53 Barb. (N. Y.) 517, 
35 HowPr 356; Grigsby v. Wopschall, 
a D, 564, 127 NW 605, 37 LRANS 

[a] Reason assigned is that the 
return of the sheriff is not sworn to, 
and a prosecution for perjury could 
not be based thereon in case the same 
was made knowingly, intentionally, 
and falsely. Grigsby v. Wopschall, 
Na D, 564, 127 NW 605, 37 LRANS 
206. 

15. Seaver v. Fitzgerald, 23- Cal. 
85; Weis v. Cain, 7 Cal. Unrep. Cas. 
168, 73 P 980; Howe Mach. Co. v. 
Pettibone, 74 N. Y. 68. 

16. Seaver v. Fitzgerald, 23 Cal. 
85; Weis v. Cain, 7 Cal. Unrep. Cas. 
168, 73 P 980. 

17. See cases infra notes 18-20. 

18. U. S—Romig v. Gillett, 187 U. 
S. 111, 23 SCt 40, 47 L. ed. 97 [aff 10 
Okl. 186, 62 P 840]; Flint v. Coffin, 
176 Fed. 872, 100 CCA 342 [certiorari 
den 217 U. S. 602 mem, 30 SCt 693 
mem, 54 L. ed. 898 mem, 219 U. S. 589 
mem, 81 SCt 472 mem, 55 L. ed. 348 
mem]; McDonald v. Cooper, 32 Fed. 
745, 18 Sawy. 86. 

Cal. Kahn v. Matthai, 115 Cal. 689, 


Hoffman, 


authority, it will not be sufficient to allege in gen- 
eral terms that personal service on defendant ean- 
not be made in the exercise of due diligence as this 
amounts to no more than a legal conclusion;*7? that 
it 1s necessary to allege the probative facts showing 
what diligence has been exercised to obtain personal 
service,*® so that the court can judicially determine 


47 P 698; Braly v. Seaman, 30 Cal. 
610; Swain v. Chase, 12 Cal. 283; Jor- 
dan v. Giblin, 12 Cal. 100. 

Dak.—Beach vy. Beach, 6 Dak. 371, 
40 NW 701; Anonymous, 1 Dak. 500. 

Mich.—Thompson v. Shiawassee 
County Cir. Judge, 54 Mich. 236, 19 
NW 967. 

Nev.—Perry v. Esmeralda. County 
Seventh Judicial Dist. Ct., 42 Nev. 284, 
174 P 1058; Victor Mill,. etc., Co. v. 
Justice Ct., 18 Nev. 21, 1 P 8381. 

N. Y.—McCracken v. Flanagan, 127 
N. Y. 493, 28 NE 385, 24 AmSR 481; 
Carleton _v. Carleton, 85 N. Y. 313; 
Rose v. Keller, 190 App. Div. 519, 179 
NYS 821; Goetz v. Solms, 173 App. 
Div. 373, 159 NYS 552; Blute v. Fel- 
lowes, 143 App. Div. 825, 128 NYS 
18; Seidenburg v. Pesce, 140 App. Div. 
232, 125 NYS 107; Murphy v. Frank- 


‘lin Sav. Bank, 131 App. Div. 759, 116 


NYS 228; McLaughlin v. McCann, 123 
App. Div. 67, 107 NYS 762; Bixby v. 
Smith, 3 Hun 60, 5 Thomps. & C. 279, 
49 HowPr 50; Easterbrook vy, Haster- 
brook, 64 Barb. 421; Waffle v. Goble, 
53 Barb. (617,36 How Pr 135657 Von 
Rhade v. Von Rhade, 2 Thomps. & C. 
491; Rome Trust Co. v. Cummings, 
123 Misc. 884, 206 NYS 728; Lewine v. 
Gerardo, 60 Misc, 261, 112 NYS 192, 
Orr v. Currie, 14 Mise. 74, 35 NYS 
198, 25 NYCivProc 16, 2 NYAnnCas 94; 
Reid v. Johnson, 121 NYS 750; Green- 
baum v. Dwyer, 4 NYCivProc 276, 66 


HowPr 266; Putnam vy. Griffin, 19 NY 
WklyDig 46; Evarts vy. Becker, 8 
Paige 506. 


N. C.—Faulk v. Smith, 84 N. C. 501. 

N. D.—Pillsbury v. Streeter, 15 N. 
D. 174, 107 NW 40; Simensen v. Si- 
mensen, 13 N. D. 305, 100 NW 708. 

Or.—Felts v. Boyer, 73 Or. 83, 144 
P4220 0Leit Cyc]. 

S. D.—Carroll v. Fowler, Sos 
303, 145 NW 545; Grigsby v. Wop- 
schall, 28 S. D. 564, 127 NW 605, 37 
LRANS 206; Coughran v. Markley, 15 
S. D. 37, 87 NW 2; Plummer v. Bair, 
12 S. D. 23, 80 NW 1389; Bothell v. 
Hoellwarth, 10 S. D. 491, 74 NW 2381. 

W. Va.—State v. Young, 94 W. Va. 
7, 117 SE 688. 

“Pacts must appear from which it 
will be a just and reasonable infer- 
ence that the defendant could not aft- 
er due diligence be found and that 
due diligence has been exercised.” 
Marx v. Ebner, 180 U. S. 314, 319, 21 


}SCt 376, 45 L. ed. 547. 


[a] Affidavits held insufficient.— 
(1) An affidavit merely stating that 
the constable had returned a sum- 
mons not served and that due dili- 
gence had been used to find defend- 
ant. Victor Mili, etc., Co. v. Justice 
Ct., 18, Nevar2l ler S312 7.C2), Anat 
fidavit of plaintiff's attorney, which 
states “that he placed a summons in 
the hands of the sheriff for service; 
that the latter has made his return on 
the summons, showing that, after 
due and diligent search and inquiry, 
he is unable to find the defendant, and 
has returned the same unserved” as 
it does not show what efforts the 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 
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ves 


whether reasonable diligence has been exercised.?? 
If the facts stated by the affidavit are not incon- 
sistent with the presence or residence of defendant 
in the state at the date of the affidavit, it is insuf- 


ficient.?° 
Minority rule. 


sonal service.?1 


‘Stating on information and belief?2 that defend- 


sheriff made to find defendant, but 
merely expresses his opinion of his 
Plummer viibatir, 42 Sa DBD. 123; 
(3) An affidavit showing 
two efforts to find defendant at the 
premises where plaintiff was informed 
She resided, and that the servers were 
informed that defendant was not 
there, although a woman answering 
her description came upon the porch, 
but could not be reached because of 
vicious dogs, and that defendant can- 
not be found within the state after 
diligent search. Wilson v. Leo, 19 Cal. 
A. 793, 127 P 1043. (4) Under a stat- 
ute declaring that Summons by pub- 
lication may be had where, after dili- 
gent inquiry, plaintiff is unable to as- 
certain whether defendant is a res- 
ident of the state, affidavits for 
service by publication, made by per- 
sons other than plaintiff, alleged that 
defendant had left the state, and that 
plaintiff had been unable, with due 
diligence, to make personal service of 
Summons on him, but contained no 
averment that defendant was not a 
resident of the state, or that plain- 
tiff had made inquiry to ascertain 
where defendant resided, or_ that 
plaintiff did not know, and could not 
ascertain by inquiry, whether he was 
a resident of the state, are insuffi- 
cient to give the justice jurisdiction. 
Blute y. Fellowes, 143 App. Div. 825, 
128 NYS 18. 

[b] Affidavits held sufficient.—(1) 
An affidavit alleging that defendant 
was sought for to obtain service of 
summons, but after diligent search 
and inquiry could not be found within 
the state, and showing what kind of 
search and inquiries were made, such 
as, an inquiry had been made of all 
persons from whom plaintiff could ex- 
pect to obtain information as to the 
residence of defendant, is sufficient. 
although it is not expressly stated 
what was the result of the inquiries 
made, since the same must be read in 
connection with what preceded it, 
namely, that after inquiry defendants 
could not be found within the state. 
Ligare v. California Southern R. Co., 
76 Cal. 610, 18 P 777. To same effect 
Chapman v. Moore, 151 Cal. 509, 91 P 
324, 121 AmSR 130. (2) An affidavit 
stating that defendant could not, aft- 
er due diligence, be found in the state, 
that the summons was issued and 
placed in the hands of the sheriff, and 
by him returned with the indorsement 
thereon that defendant could not be 
found in the county, and that plaintiff 
had been in correspondence with de- 
fendant, and had received letters from 
him, written at a certain place in an- 
other state, is sufficient. Allen v. 
Richardson, 16 S. D. 390, 93 NW _ 1075. 
(3) Where an affidavit for publica- 
tion, after averring the use of due 
diligence to secure personal service, 
refers to the sheriff's affidavit, stat- 
ing his failure, after diligent search, 
and inquiries of various persons like- 
ly to know defendant’s whereabouts 
in the county of his residence, to se- 
cure personal service on him within 
his county, and defendant’s removal 
to another state, and states fully the 
circumstances of defendant’s removal, 
and other facts showing inability to 
find defendant, it shows sufficient 
diligence to justify an order for pub- 
lication. Woods v. Pollard, 14 S. D. 
44, 84 NW 214. 

[ec] Affidavit held sufficient on col- 
lateral attack.—An affidavit which 
fails to state what information affi- 


In a limited number of jurisdic- 
tions, it is not necessary to allege the probative facts 
showing what diligence was exercised to obtain per- 
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ant cannot, after the exercise of due diligence, be 
found within the state may constitute a sufficient 
basis for an order‘of publication.?3 

[§ 155] bbb. Nonresidence—(aaa) In General. In 


applying the majority rule above stated?‘ in respect 


defendant ;?° 


of nonresident defendants, affidavits have been held 
insufficient which merely allege the nonresidence of 
that defendant is a nonresident and 


cannot be found within the state;2° that defendant 


ant received concerning the where- 
abouts of defendant from those of 
whom he inquired concerning him is 
sufficient as against collateral at- 
tack, if from the other facts stated 
in the affidavit it could be reasonably 
inferred that such inquiries from such 
persons were unavailing. Chapman 
v. Moore, 151 Cal. 509, 91 P 324, 121 
AmSR 130. 

19. See cases supra note 18. 

“The court and not the party sign- 
ing the affidavit is the one to pass up- 
on the diligence employed or to be 
employed and determine whether the 
same be due and proper under the sit- 
uation revealed. This can only be 
done by laying the facts before the 
court.” Rome Trust Co. v. Cummings, 
123 Misc. 884, 206 NYS 728. To same 
effect Evans v. Weinstein, 124 App. 
Dive 316,04 St NYS: lips. fate 195 Ney. 
549 mem, 88 NE 1119 mem]; Peck v. 
Cook, 41 Barb. (N. Y.) 549. 

[a] Reasons for rule—(1) “To 
hold that a bald repetition of the stat- 
ute is sufficient is to strip the Court 
or Judge to whom the application is 
made of all judicial functions, and 
allow the party himself to determine 
in his own way the existence of ju- 
risdictional facts—a practice too dan- 
gerous to the rights of defendant to 
admit of judicial toleration.” Ricket- 
son v. Richardson, 26 Cal. 149, 153. 
(2) If, then, the affidavit submitted 
only states the ultimate and not the 
probative facts, the plaintiff instead 
of the judge, would be determining 
what constitutes “due diligence,” and 
the other facts required, and there 
would be no reason or necessity for 
an order at all, but the affidavit alone 
might serve that purpose.” Mills vy. 
Smiley, 9 Ida. 325, 330, 76 P 783. 


20. Harrington Vv. Loomis, 10 Minn. 
366; State v. Young, 94 W. Va. Tay. 
SE 688. 

21. Yates v. Gridley, 16 S. C. 496; 


Sueterlee v. Sir, 25 Wis. 357; Young 
v. Schenck, 22 Wis. 556; Farmer’ s, 
ete., Bank v. Eldred, 20 Wis. LOG. 
Clarke v. Shoshoni Lumber Co., 31 
Wyo. 205, 224 P 845. 

[a] In Idaho (1) the rule was orig- 
inally as stated in the first paragraph 
of text in this section. Mills v. Smi- 
ley, 9 Ida. 325, 76 P 783. (2) But now, 
by express statutory provision, the af- 
fidavit need not set forth or show 
what efforts have been made, or what 
diligence has been exerted, in at- 
tempting to locate defendant. Lohr 
vy, Gurley, (27 Ida. 739;"152 P 185." +¢3') 
This statute, however, does not dis- 


‘pense with the necessity for use of 


due diligence to make personal serv- 
ice, and the mere making of the as- 
sertion that after due diligence de- 
fendant could not be found within the 
state or at all, nor could plaintiff after 
due diligence ascertain the residence 
or post-office address of defendant, is 
not a compliance *with the statute. 
The diligence must have been used. 
And where it appears that there was 
no diligence used or effort made to 
ascertain the residence or the post- 
office address of defendant, and that 
had diligence been used this informa- 
tion would have been ascertained, and 
by reason of such negligence on the 
part of plaintiff a fraud in fact is per- 
petrated upon the court, the judgment 
is void. Lohr v. Curley, supra. 

[b] In Minnesota (1) under an ear- 
ly statute, the rule stated in the first 
paragraph of text was in force. Har- 
rington y. Loomis, 10 Minn, 366; Mac- 


is a nonresident, living in an adjoining state, and 


kubin v. Smith, 5-Minn. 367. (2) Un- 
der a statute subsequently enacted, 
the filing of evidence that defendant 
could not be found within the state 
was an essential prerequisite to the 
service of the summons by publica- 
tion, but this evidence might con- 
sist either of the return of the sher- 
iff or of affidavits by others of facts 
showing prima facie that defend- 
ant could not be found within the 
state. Corson v. Shoemaker, 55 Minn. 
386, 57 NW 134. (3) Subsequent to 
the decision last mentioned, the stat- 
ute was changed (Gen. St. [1923] § 
9234), and, so far as the reports show, 
has received no construction on the 
matter under consideration. 

{c] In Montana (1) the rule was 
originally as stated in the first para-. 
graph of text in this section. Palmer 
v. McMasters, 13 Mont. 184, 33 P 132, 
40 AmSR 4384; Alderson v. Marshall, 
7 Mont. 288, 16 P 576. (2) But now, 
under a statute which empowers the 
clerk of the court to make an order 
of service by publication, an allega- 
tion of facts showing the exercise of 
due diligence would no longer be nec- 
essary. See supra § 141; and Ervin 
v. Milne, 17 Mont. 494, 43 P 706. 

[d] In Oklahoma (1) the rule de- 
ducible from the decisions seems to 
be that, if defendant is a nonres- 
ident, it is not necessary to state the 
probative facts showing the diligence 
used, but that it will be sufficient to 
state that plaintiff, with due diligence, 
is unable to make service of process 


on defendant within the state. Texas- 
Omar Gasoline, ete, Co. v. North 
American Car Co., 123 Okl. 57, 251 P 


1010 [erit Morgan v. Stevens, 101 Okl. 
116, 228 P 365]; Keisel v. Reynolds, 
(OKl1.) 244 P 1104; Dorian v. Dorian, 
101 Okl. 9, 222 P 676; Continental 
Gin Co. v. Arnold, 66 Okl. 132, 167 P 
618, URA1918B 511; Gray v. Gray, 57 
Okl. 667, 157 P 730; Oates v. Freeman, 
57 Okl. 449, 157 P 74; Harris-Lipsitz 
Co. v. Oldham; 56 OklI// 124, 155°P 
865; Richardson vy. Howard, 51 Ok1l. 
240, 151 P 887; Fenton v. Burleson, 33 
Okl. 230, 124 P1087; Tolbert v. Paden 
State Bank, 30 Okl. 403, 121 P 212; 
Ballew v. Young, 24 Okl. 182, 103 P 
623, 28 LRANS 1084. Contra Griffin 
v. Jones, 45 Okl. 305, 147 P 1024; Cor- 
dray v. Cordray, 19 Okl. 306, 91 P 781. 
(2) If, however, defendant is a res- 
ident of the state, it is necessary to 
state the probative facts to show the 
diligence used in attempting to make 


personal service of process. Rentie 
Vv. Rentie, 70! OKI/T03! -LT2 eR? L0ssha 
Nicoll v. Midland. Sav., ete., Co., 21 


Okl. 591, 96 P 744. 

22. See also supra §§ 145, 150. 

23. Cohen vy. Portland Lodge No. 
142 B. P. O. E., 144 Fed. 266 [aff 152 
Fed. 357, 81 CCA 483]; Rue v. Quinn, 
UST Cals -6b1/66 Pe21 6970 Prise 

24. See supra § 154. 
Carleton v. Carleton, 85 N. Y. 
Kennedy v. New York L. Ins. 
59'Co.; °32 “Hun 35) Prev son! other 
grounds 101 N. Y. 487, 5 NE 734]; 
Hyatt v. Swivel, 52 N. . Super. 1; 
Lewine v. Gerardo, 60 Mise. 261, 112 
NYS 192; McLeod v. Moore, 3 NYS 
792/915 NY CivProe: ht; Wortman: vy. 
Wortman, 17 AbbPr (N. Y.) 66; Green- 


baum v. Glyer,. 66) HowPr™ (NJ °Y.) 
253; Pike v. Kennedy, 16 Or. 420, 15 
P6387. 

26) Plint vi "Coffiny 176 "Med. 1872. 


100 CCA 342 [certiorari den 217 U. S. 
602 mem, 80 SCt 693 mem, 54 L. ed. 
898 mem, 219 U. S. 589 mem, 31 SCt 
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that plaintiff will be unable, with due diligence, to 
make personal service on him within the state;?” 
“cannot, after -due diligence, be 
found within the state” and that defendants are not 
that the officer had re- 
turned the summons not served and that due dili- 
gence had been used to find defendant;?° that plain- 
tiff had made every effort to serve process and had 
been unable to do so because defendant rarely came 
or that affiant beleves 
“that the defendant is not a resident of the state or 
On the other hand, af- 
fidavits have been held sufficient which allege that 
defendants were not residents of the state but re- 


that defendants 


residents of the state;?® 


within the jurisdiction ;?° 


eannot be found therein.’’3+ 


sided and, at the time of making 


472 mem, 55 L. ed. 348 mem]; Mc- 
Cracken v. Flanagan, 127 N. Y. 493, 
28 NE 3885, 24 AmSR 481. Contra 
Washburn v. Buchanan, 52 Kan. 417, 
418, 34 P 1049 (‘If service could not. 
be made upon them within the state, 
it could not be made within the state 
by due diligence, or any other dili- 


gence’). 
27. Kennedy v. Lamb, 182 N. Y 
228, 74 NE 834, 103 AmSR 800. See 


also Goetz v. ‘Solms, CYNON oho IB 
373, 159 NYS 552 (an affidavit recit- 
ing that affiant had made “diligent in- 
quiry” for defendants, but had been 
unable to find them and that they re- 
sided in Jersey City, New Jersey, is 
insufficient as the nature and extent 
of the inquiry were not specified and 
the court had nothing before it upon 
which to show that it had been satis- 
fied that due. diligence had been used). 

28. Bothell v. Hoellwarth, 10 S. D. 
491, 493, 74 NW 2381. 

29. Victor Mill, etc., Co. v. Justice 
Ct., 18 Nev. 21, 1 P 831. 

30. Rose v. Heller, 190 App. 
519, 179 NYS 821. 

31. Corson v. Shoemaker, 55 Minn. 
386, 390, 57 NW 134 Loverr on other 
grounds Easton y. Childs, 67 Minn. 
242, 69 NW 903]. 

32. McKnight v. Grant, 13 Ida. 629, 
92 P 989, 121 AmSR 287; Cochrane v. 
Germain, ESOS VOB NW 527. See 
Moore v. Hawkins, 133 OKl. 227, 271 
P 244 (an affidavit llezing that ‘‘the 
affiant further states that the defend- 
ants . . . are not within the state 
of Oklahoma, and that service of 
summons cannot be had on said de- 
fendants within this state; that said 
defendants are now within the state 
of Colorado and that their address is 
No. 1795 Grape Street, Denver, Colo.,” 
is sufficient); Pike v. Kennedy, 15 Or. 
420, 15 P 637 (an averment of nonres- 
idence, with the further averment 
that defendants have departed from 
the state and remained absent there- 
from for more than six consecutive 
weeks and now reside at a designated 
place in another state, sufficiently 
shows that in the exercise of due dili- 
gence personal service could not be 
made on defendant in the state). 

33. See cases infra this note. 

[a] Affidavits held sufficient.—(1) 
An affidavit which, after reciting the 
proceedings, including the issue of 
the summons and the certificate of 
the sheriff that ‘after diligent search 
and inquiry’ he was unable to find 
“defendants or either or any of them 
in this San .Diego County,” further 
stated that unsuccessful inquiries as 
to the whereabouts of defendants 
were made of their former neighbors 
and other residents of San Diego, 
and of certain county and state of- 
ficers, and that plaintiff himself made 
diligent inquiry, and had no knowl- 
edge of their residence or post-office 
address, or where they could be found. 
Jacob v. Roberts, 223 U.S. 261, 32 
Sct 308, 56 L. ed. 429. -(2) An affi- 
davit which states the nonresidence 
of defendants, that they had no place 
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of business in this state, that plain- 
tiff believed that a summons could 
not, with due diligence, be served per- 
sonally within the state, and that he 
had present knowledge of defend- 
ants’ movements and was satisfied 
that they frequented no place in the 
state. Crouter v. Crouter, 133 N. Y. 
55, 30 NE 726. (3) That affiant had 
inquired of one of the executors of 
the will of decedent through whom 
the property in question passed to 
such defendants as to their where- 
abouts, and was told that they were 
then in a particular orphan asylum 
in San Francisco under the charge of 
the executor giving the information. 
Cohen vy. Portland Lodge No. 142 . 
P. O. E., 144 Fed. 266 [aff 152 Fed. 
357, 81 CCA 483]. (4) That deponent 
had made inquiry of every person sup- 
posed to have information as to the 
residence or present whereabouts of 
the parties to be served, and that he 
was informed by a certain person, and 
believed, that such parties did not 
reside within the state and could not 
be found therein. Middleton v. Mon- 
tague, 152 App. Div. 702, 1837 NYS 520. 
(5) That defendants “are, and each 
of them is, a nonresident of the State 
of Oregon, and are, and each of them 
is, a resident of the State of Wash- 
ington; and they are now, and each 
of them now is, without the State of 
Oregon, and cannot be found within 
said state, even after diligent search; 
and affiant therefore avers that per- 
sonal service of Summons cannot be 
made upon defendants, or either of 
them, within the State of Oregon.” 
Colfax Bank v. Richardson, 34 Or. 518, 
bods Os © Boo, TW eAmSiRw 6645 == (6) 
That diligent search and inquiry have 
been made for, and as to the place of 
residence and whereabouts of, de- 
fendant, and after such search and in- 
quiry defendant or his exact where- 
abouts cannot be found, that his last 
known place of residence was in Sault 
Ste. Marie, Chippewa County, state 
of Michigan, and that to the best of 
plaintiff's knowledge and belief, de- 
rived from such search and inquiry. 
defendant was then a resident of the 
state of Michigan. Morrison y. Mor- 
rison, 64 Mich. 53, 30 NW 9038. .-C7) 
That inquiries were made of three 
persons as to defendant’s where- 
abouts, that these persons stated that 
his last known residence was in the 
city of New York, that his post-office 
address was the general delivery in 
that city, and that each had received 
letters from him within a year. Pills- 
bury v. Streeter,e15 N. D. 174, 107 
NW 40. (8) That summons had been 
placed in the hands of the sheriff of 
the city and county of New York, 
where the venue was laid, and that 
plaintiff had received from him an 
official return that he had used due 
diligence to find defendant in his coun- 
ty, but was unable to do so, and fur- 
ther that deponent had been informed 
by M, a counsellor at law, who had 
had professional dealings with de- 
fendants, that they were nonresidents 
of the state, living at the time in Con- 


were at a designated place in another state.*” 
the subjoined notes are set out the cases in’ which 
the affidavits were held sufficient** or insufficient** 
to authorize service of process by publication on 
nonresident defendants. 

[§ 156] (bbb) Living in Distant State or Country. 
In some decisions the affidavit has been held suffi- 
cient if it presents facts showing clearly and con- 
clusively that defendant is a nonresident living at 
the time in a,distant state or country on the ground 
that this is sufficient’ to show. that he could not, in 
the exercise of due diligence, be served with process 
within the state;?> and a further allegation in the 
affidavit that defendant cannot with due diligence 
be served personally within the state will be regard- 


[$$ 155-156 


In 


necticut, which the deponent verily 
believed to be true. Belmont v. Cor- 
nen, 82 N. Y. 256. (9) Other affidavits 
held sufficient see Salisbury v. Cooper, 
58 App. Div. 524, 69 NYS 258; Mat- 
thews v. Gilleran, 12 NYS 74; Spaus 
v. Schaffner, 2 NYS 189 (sufficient on 
collateral attack). 

34. See cases infra this note. 

[a] Affidavits held insufficient.— 
(1) An affidavit which states that de- 
fendant is a nonresident of the state, 
and recites her place of residence, 
and that she “is of full age, and that 
plaintiff will be unable to make per- 
sonal service of a Summons upon said 
defendant; that the sources of my in- 
formation and the grounds of my be- 
lief are correspondence had with de- 
fendant from her said residence in 
New Jersey, and from conversations 
had with the son and representative 
of the defendant,” but which does not 
state that plaintiff will be unable to 
make the service “after due diligence,” 
or show what the correspondence and 
conversations with defendant and 
her son were. Orr v. Currie, 14 Misc. 
74, 35 NYS 198, 25 NYCivProc 16, 2 
NYAnnCas 94. (2) An affidavit that 
defendant could not, after due dili- 
gence, be found within the state, and, 
as deponent was informed and be- 
lieved, was residing and last resided 
in Greenwich, Conn., but which fail- 
ed to disclose what effort had been 
made to find and serve him within the 
state, or to state any reason why such 
effort, if made, would be _ useless. 
Reid v. Johnson, 121 NYS 750. (3) 
Other affidavits held insufficient see 
Murphy v. Franklin Say. Bank, 131 
Appi DiveeT59, 16. NYSw228: 

35. Kennedy v. New York L. Ins., 
etc., Co., 101 N. Y. 487, 488, 5 NE 774 
[dist Carleton v. Carleton, 315. ING. 
313]; Meyer v. Johnston, 129 App. 
Div. 922, 114 NYS 487; Sunswick 
Land Co. v. Murdock, 129 App. Div. 
579, 14 NYS. 486 [aff 199 N. oy. 527 
mem, 92 NE 1103 mem]; Sinnott v. 
Ennis, 120 App. Div. 847, 105 NYS 
218; Union Trust? (Cou ws ‘Driggs, 62 
App: Div. 213, 70 NYS 947; Jerome v. 
Flagg, 48 Hun 351, 4 NYS 101; Stan- 
ton v. Eastman, 63 Misc. 385, 116 NYS 
852; Andrews v. Borland, 10 NYSt 
396. See: dictum in McDonald Vv. 
Cooper, 32 Fed. 745, 13 Sawy. 86. 

“Cases may arise where the proof 
of residence in a distant State at the 
very time and of an absolute location 
there, would be so strong and conclu- 
Sive as to render it entirely apparent 
that no act of diligence would be of 
any avail.” Carleton v. Carleton, 85 
ING choles lOeOs 

[a] Thus an affidavit that defena- 
ants are nonresidents of the state and 
reside in, and are subjects of, Great 
Britain and Ireland, and have always 
been residents thereof, and that plain- 
tiff is unable to make personal serv- 
ice of the Summons, is sufficient te 
justify a finding that such defendants 
cannot, with due diligence, be found 
within the state. Sinnot y. Ennis, 120 
App. Div. 874, 105 NYS 218. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ed not solely as a conclusion of law, but as a state- 
ment of fact tending to show that due diligence had 
been used.?® ; 

[§ 157] (ee) Absence from or Concealment with- 
in State. The rule requiring a statement of the pro- 
bative facts showing what diligence has been used 
to obtain personal service on defendant®7 is not sat- 
isfied by a general averment that defendant cannot 
be found within the state because of his absence 
therefrom, or concealment within it.?8 The affida- 
vit should state the facts of inquiry and investiga- 
tion, so that the court can see that the conclusion 
that the party cannot be found for the reason stat- 
ed is a reasonable one upon such facts;39 and it has 
further been held that the proof of defendant’s ab- 
sence and of diligence in seeking to obtain service 
on him must be based on applicant’s own knowledge, 
and not on information and belief.*° 
_ [§ 158] (g) Failure To File Certificate of Resi- 
dence. Where a statute provides that, where the 
affidavit alleges as the ground for service by pub- 
heation that defendant cannot, after due and diligent 
search, be found within the state, the affidavit must 
further state that no certificate of residence*! has 
been filed on behalf of defendant, or, if such cer- 
tificate has been filed, the sheriff could not find him 


36. Jerome v. Flagg, 48 Hun 351, 1 
NYS 101. 
37. See supra § 154. 
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mouth Park in New Jersey, but that 
he probably could be found at a cer- 
tain address in New York, and that an 
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in the place therein designated ;42 the fact that the 
affidavit alleges that defendant resided out of the 
state does not obviate the necessity for making this 
statement.** If, however, the affidavit is based.on 
the ground that defendant resided out of the state, 
the affidavit need not state that no certificate of 
residence had been filed.*4 

[§ 159] (h) Defendant’s Place of Residence*5— 
aa. In General. It has been held unnecessary to al- 
lege where a nonresident defendant resides in the 
absence of a statutory requirement to that effect.*® 
But in a number of jurisdictions, the statutes have 
been construed as requiring the affidavit to state de- 
fendant’s residence, if known, or to state that. his 
residence is unknown if such is the case,*7? or to 
state that defendant is a resident of another state 
or country, specifying his place of residence as par- 
ticularly as may be known to affiant, or stating that 
it is unknown.*® An affidavit which fails to com- 
ply with these requirements has been held to be 
fatally defective.t® The requirements of the stat- 
utes are not satisfied by an affidavit stating “that 
the last post office address of defendant is un- 
known,’’®® that the “whereabouts” of defendant are 
unknown,*! that the present post-office address of 


42. See Cal. Code Civ. Proc. § 412, 
amended by St. (1905) pp 141, 142. 
43. McPhail v. Nunes, 38 Cal. A. 


38. Thompson v. Shiawassee Coun- 
ty Cir. Judge, 54 Mich. 236, 19 NW 
967; Faulk v. Smith, 84 N. C. 501. 

39. Thompson yv. Shiawassee Coun- 
ty Cir. Judge, 54 Mich. 236, 19 NW 
967. See Grigsby v. Wopschall, 25 S. 
D. 564, 127 NW 605, 37 LRANS 206 
(an affidavit for service by publica- 
tion on a defendant who has recent- 
ly left the state should show the place 
where defendant last resided, and 
plaintiff must ascertain whether such 
defendant left any relatives or agents 
or other business associates in such 
vicinity, and, if so, inquiry should be 
made of them; and, failing to find 
such relatives, agents, or business 
associates, inquiry should be made 
of his nearest neighbors, aS persons 
also presumed as likely to know his 
whereabouts). 

[a] Affidavits held sufficient.—(1) 
An affidavit stating facts showing 
that defendant is absent from the 
state, and alleging that, on inquiry 
defendant’s wife stated that she did 
not know his address, it not being 
necessary to show an attempt to serve 
him with process, as this would have 
been a futile act. Bell v. McDermoth, 
198 Cal. 594, 246 P 805. (2) An affi- 
davit stating that “defendant, D. C. 
Seaver, was at the time a resident of 
the first township in the county of 
Contra Costa; that he had occupied 
a house on a tract of land claimed 
by him to be his own, and which he 
had cultivated up to the commence- 
ment of the suit and for a long time 
previous; that on the twenty-second 
day of October, the day before the 
commencement of the suit, he left 
his residence, informing his servants 
that he would be back that evening 
or the next day; that the summons in 
the suit was put in the hands of a 
proper constable, who made diligent 
search: and was wholly unable to 
serve it; that Seaver had not re- 
turned to his residence, and that he 
[affiant] believed he concealed him- 
self for the purpose of avoiding the 
service of the summons; and that 
the claim sued on is a just debt.” 
Seaver v. Fitzgerald, 23 Cal. 85, 91. 
(3) An affidavit stating that the sher- 
iff was unable to find defendant at 
his home, that on inquiry there in June 
he was told that defendant had gone 
to Tennessee, and in July on inquiry 
there plaintiff's agents were told that 
defendant was at the races at Mon- 


unsuccessful attempt was made to 
find him there, Hatfield v. Malcolm, 
71 Hun 51, 24 NYS 596. (4) An affi- 
davit stating the residence and office 
of defendant at the time of the com- 
mencement of the action, and that 
about that time he disappeared from 
his office and could not be found; 
that thereafter affiant made inquiries 
for defendant at various places, in- 
cluding ‘his office, and of various per- 
sons who knew him and would be 
likely to know of his whereabouts, 
but was unable to find him; that eight 
new summonses had been issued and 
four different competent persons had 
been employed to serve them, but 
without success, and that a continued 
and constant effort had been made to 
secure service on defendant; that de- 
fendant “has not been in his accus- 
tomed places and resorts, but has left 
an agent in this city who is using per- 
sistent efforts to continue to collect 
the rents of the premises sought to 
be recovered;” that affiant does not 
know the whereabouts of defendant 
“and verily believes, that he conceals 
himself to avoid the service of said 
summons,” although it does not state 
that affiant had made inquiry of de- 
fendant’s agent as to the whereabouts 
of defendant. Bradford v. McAvoy, 
99 Cal, 324, 33 P1091. (5) An affidavit 
stating that, when the action was 
brought, defendant disappeared; that 
plaintiff made inquiries, but was un- 
able to find him; that eight new sum- 
monses had been issued, and four 
competent persons had been employed 
to obtain service; that since the suit 
defendant had not been in his accus- 
tomed resorts, and that affiant did not 
know the whereabouts of defendant, 
and believed that he had concealed 
himself to avoid service, although it 
did not state that the affiant had in- 
quired of the defendant’s agent as to 
his whereabouts. Bradford y. Mc- 
Avoy, supra. (6) An affidavit which 
shows inquiry at defendant’s last 
known place of residence within the 
state, and information thereat that he 
is out of the state, with refusal of 
the informants to state his precise 
whereabouts. Merchants’ Nat. Union 
v. Buisseret, 15 Cal. A, 444, 115 P 58. 

40. Soule v. Hough, 45 Mich, 418, 
8 NW 50, 159. 

On information and belief general- 
ly see supra §§ 145, 150, 154. ~ 

41. See Cal. Civ. Code § 1163. 
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44. Davis-Heller-Pearce v. Ra- 
mont 66 Cale AC 778) 226=Ps9R2. 

45. Showing facts as to residence 
as taking place of showing that de- 
fendant cannot be found within state 
after due diligence see supra § 156. 

46. De Corvet v. Dolan, 7 Wash. 
365, 35 P 72, 1072. Compare text and 
notes 47, 48 infra this section. 

47. Cal.—Braly v. Seaman, 30 Cal. 
610; Ricketson v. Richardson, 26 Cal. 
149; Gray v. Palmer, 9 Cal. 616. 

Dak.—Anonymous, 1 Dak. 500. 

Ida.—Mills v. Smiley, 9 Ida, 325, 
WGP. 8s. 

Kan.—Van Gundy v. Shewey, 90 
Kan. 2538, 133 P 720, 47 LRANS 645. 
Seep sty v. Simmons, 40 Miss. 

Nev.—Perry v. Esmeralda County 
Seventh Judicial Dist. Ct., 42 Nev. 284, 
174 P1058; Wildes v. Lou Dillon Gold- 
field Min. Co., 41 Nev.364, 170 P 1046; 
Victor Mill, ete, Co. v. Justice Ct., 
DS TIN Vane cele moore en di 

N. Y.—Cook v. Farren, 34 Barb. 95, 
12 AbbPr 359, 21 HowPr 286; Hyatt 
v. Wagenright, 18 HowPr 248. 

N. D.—Miller v. Benecke, 55 N. D. 
231, 220 NW. 925; Paul v. Green, 49 
N. D. 319, 191 NW 469; Krumenacker 
v. Andis, 38 N. D. 500, 165 NW 524; 
Jablonski v. Piesik, 30 N. D. 543, 153 
NW 274; Atwood v. Tucker, 26 N. D. 
622, 145 NW 587, 51 LRANS 597. 

S. D—Morse v. Pickler, 28 S. D. 
312, 


1384 NW 809. 

Utah.—Cohn v. Lawrence, 40 Utah 
264, 120 P 223; Phillips v. Lawrence, 
40 Utah 263, 120 P 222; Liebhart v. 
Lawrence, 40 Utah 248, 120 P 215. 

[a] If plaintiff cannot, with rea- 
sonable diligence, ascertain defend- 
ant’s address, the necessity of stat- 
ing that information in the affidavit 
is dispensed with. Dennin v. Duffy, 
83 Misc. 523, 145 NYS 354. 

48. Batt v. Procter, 45 Fed. 515; 
Balian v. Wekiwa Ranch, (Fla.) 122 
S509 Ortell Sve wOrcell Sis enlaear5 Os 
107 S 442. 

49. Wildes v. Lou Dillon Goldfield. 
Min. Co., 41 Nev. 364, 170 P 1046; 
Krumenacker vy. Andis, 38 N. D. 500, 
165 NW 524. 

50. Atwood v. Tucker, 26 N. D. 622, 
145 NW 587, 51 LRANS 597 (the terms 
“residence” and “post office’ are not 
interchangeable, and synonymous). 

51. Anderson v. Anderson, 229 Ill. 
538, 82 NE 811; Krumenacker vy. An- 
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defendant is outside of the state,®? or that defendant 
resides in a designated county in another state but 
that affiant does not know and is unable to ascer- 
tain the particular place of residence or post-office 
address of defendant.®? And an affidavit which, aft- 
er alleging that the post-office address of defendant 
is unknown, makes the conflicting statement that 
affiant has been informed that the post-office address 
is, or will be, a designated city in another state is 
insufficient.°* On the other hand, it has been held 
sufficient to state that defendant resides in a des- 
ignated city without stating the street and number,*® 
and that an allegation that plaintiff is “unable to 
find either the residence or post office addresses of de- 
fendants” is equivalent to stating that the place of 
their residence is unknown and is sufficient.°° 

Unknown heirs. Under a statute providing that 
if it shall appear by plaintiff’s affidavit that the 
names of heirs having an interest in land in suit 
and their residences are unknown to plaintiff, an 
affidavit which affirmatively shows that the resi- 
dence of heirs is in a designated city, and, in place 
of a statement that the residence is unknown, says 
that their address is unknown, is insufficient.°* 

[§ 160] bb. On Information and Belief.°* It has 
very generally been held that the place of defend- 
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[§§ 159-162 


ant’s residence may be stated on information and 
belief.°° It has also been held that it is not indis- 
pensable to state the source of affiant’s information 
and belief,°° although the better practice would be 
to state the source from which the information is 
derived.®? . : 

[§ 161] cc. Diligence To Ascertain Residence.®? 
Statutes of some jurisdictions, in addition to requir- 
ing a statement of defendant’s residence or an al- 
legation that it.is not known to affiant,®? require, 
or have been construed to require, that the affidavit 
shall also show that the residence of defendant could 
not, upon the exercise of due diligence, be ascer- 
tained, where it is alleged that defendant’s resi- 
dence is unknown to affiant,®4 and the probative 
facts showing the exercise of due diligence must be 
stated, it not being sufficient merely to follow the 
language of the statute.*® 

[§ 162] (i) Defendant’s Post-Office Address. In 
the absence of any statutory requirement to that ef- 
fect, it has been held that an affidavit for service of 
process by publication need not state the post-of- 
fice address of defendant.6* However, statutes of 
some jurisdictions require such affidavits to state 
defendant’s post-office address or that it was un- 


dis, 88 N. D. 500, 165 NW 524; Jablon- 
ski v. Piesik, 30 N. D. 543, 547, 153 
NW 274. 

“Affiant might know of the res- 
idence, or believe the residence of the 
defendant to be in an adjoining state 
and still truthfully make the qualified 
affidavit as to the defendant’s where- 
abouts.”’ Jablonski v. Piesik, supra. 

[a] Rule applied.—An affidavit al- 
leging that defendant has removed 
from his former place of residence to 
parts unknown to complainant, and 
that, upon diligent inquiry among his 
neighbors and acquaintances, com- 
plainant is unable to ascertain and 
does not know his present where- 
abouts, is insufficient. Anderson v. 
Anderson, 229 Ill. 538, 5389, 82 NE 311 
(“although he had moved to parts un- 
known to complainant and complain- 
ant was unable to ascertain his pres- 
ent whereabouts when he made the 
affidavit, it might well be, consistent- 
ly with the truth of this affidavit, that 
the defendant could be readily found 
and served with process’’). 

52. Hughes v. Fargo Loan Agency, 
46 N. D. 26, 178 NW 9938 (this is insuf- 
ficient to show that defendant is a 
nonresident, since the residence of 
defendant might be in the state and 
his present post-office address in an- 
other state). 

Paul v. Green, 49 N. D. 319, 191 
NW 469, 470. 

‘If defendants’ residence is not 
known, the statute requires such 
fact to be stated. The statute may 
not be construed to serve purposes of 
equivocation or to set aside rules of 
diligence that are required in ascer- 
taining the residence of defendants 
preliminary to serving by publication. 
It is evidence that one might know the 
residence of a particular defendant 
to be in Grand Forks or in Bismarck, 
and yet not know the particular place 
of such defendant either in Grand 
Forks or Bismarck. It is sufficient 
to say that the affidavit does not com- 
ply with the statute, and that serv- 
ice predicated thereupon was invalid.” 
Paul v. Green, supra. 

54. Miller v. Benecke, 55 N. D 
281, 212 NW 925. 

55. Burke v. Donnovan, 60 Ill. A 
241. See Schaefer v. Kienzel, 123 Ill 
430, 15 NE 164 (where it was held 
sufficient to state the address as “20th 


St. Louis avenue, St. Louis, Mis- 
souri).” 
_ [a], In Florida (i) under a stat- 


ute providing that the affidavit must 
state that defendant is a resident of 
another state or country and specify 
his place of residence as particularly 
as known to affiant or state that it 
is unknown, an affidavit stating the 
residence of defendant as in a des- 
ignated city without giving the 
street or number is sufficient, pro- 
vided it is alleged that affiant does 
not know defendant’s more particular 
and definite address. Gillespie vy 
Scott, 65 Fla. 175, 61 S 322. (2) But 
an affidavit merely stating the res- 
idence of defendant as a designated 
city is insufficient unless it is fur- 
ther alleged that affiant was specify- 
ing Such residence as particularly as 
may be known to him. Ortell v. Or- 
tell, 91 Fla. 50, 55, 107 S 442 (“Other- 
wise a complainant might make an af- 
fidavit merely that a defendant res- 
ident in New York City, or Chicago, 
or some other large city, without giv- 
ing the street address, although the 
complainant might be thoroughly fa- 
miliar with such street address, with 
the result that the copy of the order 
mailed to such defendant by the clerk, 
as required by the statute, would not 
be at all likely to reach such de- 


fendant’’). ° 
Nand kee 45 Wash. 


56. Bardon v. 
627, 631, 88 P 1040. 

57. Moran v. Catlett, 98 Nebr. 158, 
139 NW 1041. 


Wels See also supra §§ 145, 150, 154, 
59. Cal.—Davis-Heller-Pearece Co. 


v. Ramont, 66 Cal. A. 778, 226 P 972. 

Ull.—Mcvilly v. Brownfield, 258 I11. 
49, 101 NE 229; Hannas v. Hannas, 
110 Ill. 58; Malaer vy. Damron, 31> Ill. 
A. 572. 

Mich.—Colton v. Rupert, 60 Mich. 
318, 27 NW 520. 

Mont.—Smith vy. Collis, 42 Mont. 
350, 112 P 1070, AnnCas1912A 1158. 
per Y.—Chase v. Lawson, 86 Hun 


“As a general rule it would be im- 
practicable to state the place of resi- 
dence of a person in another state ex- 
cept on information and_ belief.” 
Davis-Heller-Pearce Co. v. Ramont, 
66),Cal.. A. 778." 780, 1226 O72 Te 
same effect McEvilly v. Brownfield, 
258 Ill. 49, 101 NE 229. 

60. Colton v. Rupert, 60 Mich. 318, 
27 NW 520. 

61. Colton v. Rupert, supra (not 
as affording any additional weight to 
the affidavit as evidence, but as a 


safeguard and check against false and 
reckless swearing). 

62. Diligence to make personal 
service see supra §§ 151-157. 

63. See supra § 159. 

64. Dak.—Anonymous, 1 Dak. 500. 

Ili.—Correll v. Greider, 245 Ill. 378, 
92 NE 266, 137 AmSR 327; Anderson 
v. Anderson, 229 Ill. 538, 82 NE 311; 
Spalding v. Fahrney, 108 Ill. A. 602; 
Malaer v. Damron, 31 Ill. A. 572; 
Hartung v. Hartung, 8 Ill. A. 156. 

Kan.—Van Gundy v. ,Shewey, 90 
Kan. 253, 133 P 720, 47 LRANS 645. 

a ter leds v. Simmons, 40 Miss. 


N. Y.—Hyatt v. Wagenright, 18 
HowPr 248. 

Or.—Felts v. Boyer, 73 Or. 83, 144 
P 420. 

Utah.—Cohn v. Lawrence, 40 Utah 
264, 120 P 223; Phillips v. Lawrence, 
40 Utah 263, 120 P 222; Liebhart v. 
Lawrence, 40 Utah 243, 120 P 215. 

65. Anonymous, 1 Dak. 500; Cor- 
rell v. Greider, 245 Ill. 878, 92 NE 
266, 137 AmSR $827; Kircher v. M. 
Keating, etce., Co., 145 Ill. A. 1; Cohn 
v. Lawrence, 40 Utah 264, 120 P 223; 
Phillips v. Lawrence, 40 Utah 263, 
120 P 222; Liebhart v. Lawrence, 40 
Utah 243, 120 P 215. 

[a] Affidavits held insufficient.— 
(1) An affidavit which merely states 
that, on “due inquiry,” the place of 
residence cannot be ascertained (Kir- 
cher v. M. Keating, ete., Co., 145 Ill. 
A. 1) (2) or that affiant made diligent 
inquiry to ascertain the residence of a 
person named but ‘“‘without success.” 
“To say that his inquiries were un- 
successful is to permit the affiant to 
substitute his own conclusion for 2 
statement of the facts which the stat- 
ute requires” (Correll v. Greider, 245 
ore 380, 92 NE 266, 137 AmSR 

[b] Affidavit held sufficient.—An 
affidavit alleging that eomplainant 
has made due inquiry to ascertain 
the place of defendant’s residence, 
and is unable to ascertain the same, 
that his last known place of residence 
was in the city of Chicago, which 
place he left about six years ago’ to 
live in California, and about two 
years ago was in the city of San 
Francisco, Since which time affiant 
has, on diligent inquiry, been unable 
to find where he is residing, is suffi- 
BG ee Hannas, 110 Ill. 53. 

» oore Realty Co. v. 
Or. 34, 120 P 742. % Dante St 


_For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 162-166] 
known to affiant,®7 and a noncompliance with this 
requirement renders the affidavit fatally defective,®’ 
and an order of publication based thereon,®® or a 
decree based on such order,’® is void. The statutory 
requirement is not satisfied by a statement that de- 
fendant’s place of residence is unknown.71 

On information and belief.7? An affidavit alleg- 
ing defendant’s nonresidence and stating his post- 
office address on information and belief has been 
held sufficient.7? 

[§ 163] (j) Return of Process Unexecuted. Un- 
der statutes which authorize service of process by 
publication where process directed to the officer of 
the county in which defendant resides, or is, has 
been twice delivered to such officer more than ten 
days before the return day, and has been returned 
without being executed,?* an affidavit which rea- 
sonably imports these facts is sufficient;7® but an 
affidavit that the persons reside in, or are in, the 
county, and which omits the words “more than” be- 
fore “ten days,” is insufficient.7® 

[§ 164] (k) Levy of Attachment. Where the levy 
of a warrant of attachment on property of a non- 
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dition precedent to the allowance of an order of 
publication,’ the affidavit must show that such 
warrant has been levied on defendant’s property.’® 
[§ 165] (1) Mailing Copy of Summons or Com- 
plaint to Defendant’s Residence. Statutes of some 
jurisdictions require the affidavit for service of proc- 
ess by publication to state that plaintiff has mailed 
a copy of the summons, or a copy of the summons 
and complaint, to defendant at his place of resi- 
dence, or to state that such place of residence is 
not known.’® Under provisions of this character, 
the affidavit need not allege the mailing of a copy 
of the summons and complaint where it alleges that 
defendant’s place of residence is unknown to af- 
fiant.6° The requirement of the statute is not sat- 
isfied by an averment that affiant has mailed a copy 
of the summons “to the last known residence ad- 
dress” of defendant.§! The fact that the address to 
which the copy of summons was mailed as stated in 
the affidavit was not, in fact, defendant’s residence 
will not render the judgment void on collateral at- 
tackee2 
[§ 166] (m) Probability That Notice Will Come 


resident defendant within the state is made a con- 


67. See statutory provisions. 

68. Millage v. Richards, 52 Colo. 
512, 122 P 788; Empire Ranch, etc., 
Co; ve ‘Coldren; 51° Colo. 115; AL7 -P 
1005; Watkins v. Perry, 25 Colo. A. 
425, 139 P 551; Mercure v. Gibson, 25 
Cole TAS V9, 38 JR LO Loss INOKrisi iv. 
Kelsey, 23 Colo. A. 555, 130 P 1088; 
‘Empire Ranch, ete., Co. v. Goodrick, 
Pea COlos MAG 385, 128° Pin4i sce Empire 
Ranch, ete., Co. v. Smith, 23 Colo. A. 
53;- 127, P) 449; Empire Raneh;, ete., 
Co. v. Mason, 22 Colo. A. 612, 126 P 
1129; Empire Ranch, etc., Co. v. Saul, 
22> Colo., A. 605, 124 P51235) Empire 
Ranch, ete., Co. v. Howell, 22 Colo. A. 
389, 125 P 592 [rev on other grounds 
60 Colo. 188, 152 P 1175]. 

[a] Reason for rule.—‘If an affi- 
davit omitting such statement should 
be held a sufficient compliance with 
the statute, then the purpose of the 
law . . . could be easily defeated. 
It would enable a plaintiff having 
knowledge of defendant’s postoffice 
address to suppress such knowledge 
and thus evade delivery of summons 
to defendant, the very thing the stat- 
ute seeks to accomplish.” Empire 
Ranch, etc., Co. v. Saul, 22 Colo. A. 
605, 611) 127 P 123. 

[b] In Mississippi (1) under ex- 
isting statutes, the rule is the same 
as that stated in the text. McCray 
v. McCray, 137 Miss. 160, 102 S 174; 
Ponder y. Martin, 119 Miss. 156, 80 S 
388. (2) Under former statutes, it 
was necessary that the affidavit state 
defendant’s place of residence if 
known. Winston v. McLendon, 43 
Miss. 254; Ingersoll v. Ingersoll, 42 
Miss. 155. 

{[c] Affidavit made by another for 
complainant.—Under the statutes of 
one jurisdiction, where the affidavit is 
made by another for complainant, it 
must state that the post-office address 
of defendant is unknown to affiant 
after diligent inquiry, and that affiant 
believes it is unknown to his client 
after diligent inquiry. Mercantile 
Acceptance Corp. v. Hedgepeth, 147 
Miss, 717, 112 S 872. 

69. Watkins v. Perry, 25 Colo. A. 
425, 189 P 551; Mercure v. Gibson, 25 
Colo. A. 391, 188 P 1019; Empire 
Ranch, etec., Co. v. Smith, 23 Colo. A. 
53, 127 P 449; Ponder v. Martin, 119 
Miss. 156, 80 S 388. 

70. Empire Ranch, etc., Co. v. 
Coldren, 51 Colo. 115, 117 P1005; Em- 
pire Ranch, ete., Co. v. Howell, 22 
Colo. A: 389, 125 P 592 [rev on other 
grounds 60 Colo. 188, 152 P 1175]. 


71. Millage v. Richards, 52 Colo. 
512, 122 P 788; Norris v. Kelsey, 23 
Colo. -A....555,- A130. .P--1088: Empire 


Ranch, etc., Co. v. Gibson, 23 Colo. A. 


ete 


344, 129 P 520; Empire Ranch, etc., 
Co. vei Saul, § 22) Colo. A: 1605) 127"P 
123; Ponder v. Martin, 119 Miss. 156, 
80 S 388. 

[a] Reasons for rule.—(1) ‘There 
are many places in the country where 
the town, village, or neighborhood is 
known by one name and the post office 
at which the inhabitants receive their 
mail bears another name, and not in- 
frequently is located in another town 
or neighborhood. This is especially 
true under the present postal system 
in establishing free-delivery mail 
routes.” Ponder v. Martin, 119 Miss. 
156, 163, 80 S 388. (2) “The recital in 
the affidavit to the effect that defend- 
ant’s place of residence is to affiant 
wholly unknown may be true in fact, 
and at the same time his postoffice ad- 
dress be fully within the knowledge 
of affiant. In other words, such re- 
cital is in no way equivalent to a 
statement that defendant’s postoffice 
address is at a certain place or that 
such address is unknown.’ Empire 
Ranch, ete; i6Coy. v.4 Saul 22Colow A. 
605, 610, 127 P 123. 


72. See also supra §§ 145, 150, 154, 
157, 160. 
73. Jotter v. Marvin, 67 Colo. 548, 


189.P 19 [ovérr Mercure v. Gibson, 
25 Golo. A. 391, 138 P 1019; Gibson v. 
Wagner, 25 Colo. A, 129,'1386 P 93]. 
Compare Hanshue v. Charles B. Mar- 
vin Inv. Co., 67 Colo. 189, 184 P 289 
(which contains expressions in con- 
flict with the above view, but the affi- 
davit was held sufficient on _ the 
ground that its language must be con- 
strued as stating directly, and not 
upon information and belief, that the 
post-office address of defendant was 
unknown to him). 

[a] Reason for rule.—‘‘Each per- 
son of his own knowledge knows 
his own post-office address, but clear- 
ly he can not know the post-office ad- 
dress of any other, except through 
information. He may write to and 
receive mail from a person, or see the 
postman delivering mail to one ata 
particular place, or hear such person 
or another declare what his post- 
office address is, or learn the fact in 
some other way. In any event, his 
knowledge of the fact is necessarily 
upon information and belief. The 
chief test of the sufficiency of an 
affidavit required by law is whether 
it is so clear and certain that an in- 
dictment for perjury may be sustained 
on it if false. Affiant’s knowledge of 
matters stated in his affidavit must 
of necessity frequently rest upon in- 
formation derived from others, and 
where this is so it is generally suffi- 
cient to aver upon information and 


Defendant’s Knowledge. 


Under the statutes and 


belief that such matters are true.” 
Jotter v. Marvin, 67 Colo. 548, 551, 
£S'9n a9, 

[b] Reason against rule.—‘‘The 
code requires that the affidavit must 
state defendant’s postoffice address, 
if known, or that it is not known to 
affiant. To secure the advantage of 
this code provision plaintiff must 
comply with its requirements. One 
of the requirements is that he must 
give defendant’s post-office address, if 
known to him, or state that it is not 
known. Affiant does not state that it 
is not known to him, therefore he 
must give it. The statute makes no 
provision that it may be given upon 
information and_ belief. He must 
either give it without qualifications 
or he must say that it is unknown to 
him. The requirement is mandatory 
that he must state defendant’s post- 
office address if he knows it, or if he 
does not know it, that it is unknown 
to him. An allegation upon informa- 
tion and belief does not meet this 
requirement and leaves a loophole 
upon which one can easily escape a 
prosecution for perjury.” Jotter v. 
Marvin, 67 Colo, 548, 554, 189 P 19. 

[c] Affidavit held sufficient.—An 
affidavit alleging that ‘‘defendant re- 
sides out of this state, that affiant is 
informed and believes, and so alleges, 
that the post-office address of said 
defendant,is at,” is sufficient. Jotter 
v. Marvin, 67 Colo, 548, 189 P 19. 

74 See supra § 111. 

75. U.S. Oil, etc., Well Supply Co. 
v. Gartlan, 65 W. Va. 689, 64 SE 933. 

76. State v. Young, 94 W. Va. 7, 
117 SE 688. 


77. See supra § 123. 

78. Dimmerling v. Andrews, 236 N. 
Y. 43, 1839 NE 774; Rome Trust Co. v. 
Cummings, 128 Misc. 884, 206 NYS 
728; Karchman v. Karchman, 230 
ey 856 [rev 181 Misc. 462, 227 NYS 
194]. 

79. See statutory provisions. 


80. Musselman vy. Knottingham, 77 
Wash. 435, 137 P 1012. 


81. Wiik v. Russell, 173 Minn. 580, 
218 NW 110. 
82. Martin v. Pond, 30 Fed. 15 


(Minnesota law). 

[a] Rule applied where affiant, in 
stating the place of defendant’s resi- 
dence, and in mailing to him a copy 
of the summons, acted on the only 
information he could obtain, which 
information. was such as to justify 
the action of any reasonable and pru- 
dent man, and where the affidavit was 
in proper form, the publication prop- 
erly made, and the judgment recited 
due service by publication. Martin 
v. Pond,.30 Fed. 15. 
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rules of court of England and Canada, substituted 
service by publieation of notice by advertisement 
of a statement of claim should not be ordered ex- 
cept by the affidavits on which the order is based 
showing a reasonable probability that the advertise- 
ment will come to the knowledge of defendant,** 
and this is especially true in actions in which plain- 
tiff seeks to deprive defendant of a probable in- 


terest in land.§# 


[§ 167] (nm) Existence of Cause of Action®>—aa. 
In Favor of Plaintiff and against Defendant—(aa) 
Statutes which make it an 
indispensable prerequisite to the granting of an or- 
der for publication of process that the affidavit shall 
show the existence of a cause of action in favor of 
plaintiff and against defendant®® are mandatory, 
and must be complied with;§* and in the absence of 
such a showing, it is immaterial whether or not the 


Necessity of Allegation. 
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lication.®§ 


[§§ 166-168 


jurisdiction of the court because the existence of 
that fact alone would not authorize a notice by pub- 
Under other statutes the affidavit need 
not show a cause of action in favor of plaintiff and 
against defendant, it being enough if the affidavit 
contains a statement of the nature of the action suf- 
ficient to show that it is one in which the statute 
authorizes service of process by publication,*® and 


to inform defendant as to the nature of the suit 


legation. 


subject matter of the suit is properly within the 


83. Hope v. Hope, 4 De G. M. & G. 
828, 538 EngCh 256, 438 Reprint 534; 
Furber v. King, 29 Wkly. Rep. 535; 
Sun ...Assur: Co:y.. Tardiff, 27% B.C. 
213; Griffin v. Blake, 21 Man. 547; 
Howard v. Lawson, 19 Man. 223, 12 
WestLR 213; Alexander v. Alexander, 
1 Ont. E639. 

fa] Reason assigned is that the 
principle upon which such service is 
ordered is that there is reasonable 
ground to suppose that the service 
will come to the knowledge of defend- 
ant. Hope v. Hope, 4 De G. M. & G. 
328, 53 EngCh 256, 43 Reprint 534. 

84 Griffin v. Blake, 21 Man. 547. 

85. Reference to complaint or peti- 
tion for statement of cause of action 
see supra § 130. 

* 86. See statutory provisions. 

87. U. S.—Lindberg v. Humphrey, 
289 Fed. 901; King Tonapah Min., etc., 
Co. v. Lynch, 232 Fed. 485; Neff v. 
Pennoyer, 17 F. Cas. No. 10,083, 3 
pany 274 [aff 95 U. S. 714, 24 L. ed. 
65]. 


Cal._—Peo. v. Mulcahy, 159 Cal. 34, 
112 P 853; Ligare v. California South- 
ernie Cone 16eCals 610,918. (PB Ut; 
Yolo County v. Knight, 70 Cal. 430, 
11 P 662; Forbes v. Hyde, 31 Cal. 
342; Braly v. Seaman, 30 Cal. 610; 
Ricketson v. Richardson, 26 Cal. 149; 
Aik v. Lima, 26 Cal. A. 1, 147 P 233, 

37, 


. Colo.—Frybarger v. McMillen, 15 
Golo 349) 925% Peis 7 Beckett) ty. 
Cuenin, 15 Colo. 281, 25 P 167, 22 
AmSR 399. 


Ida.—Vermont L. & T. Co. v. Mc- 
Gregor, 5 Ida. 510, 51 P 104. 

Mont.—Palmer v. McMaster, 8 Mont. 
186, 19 P 585. fi 

Nev.—Confer v. Washoe County 
Second Judicial Dist. Court, 49 Nev. 
18, 284 P 688, 236 P1097; Victor Mill, 
etc., Co. v. Justice Ct., 18 Nev. 21, 1 
P 831; Little v. Currie, 5 Nev. 90. 

N. Y.—McCracken v. Flanagan, 127 
N. Y. 498, 28 NE 385, 24 AmSR 481; 
Bryan v. University Pub. Co., 112 N. 
Y. 382, 19 NE 825, 2 LRA 638, 16 
NYCivProc 279; McKinney v. Collins, 
88 N. Y. 216 [rev 138 WklyDig 131]; 
Holmes v. Bell, 139 App. Div. 455, 124 
NYS 301 [aff and cert questions an- 
swered 200 N. Y. 586 mem, 94 NE 
1094 mem]; Towsley v. McDonald, 32 
Barb. 604; Gagnon v. Roberts, 131 
Misc. 126, 226 NYS 885. [aff 229 NYS 
858 mem]; Rawdon v. Corbin, 3 
HowPr 416. 

N. C.—Bacon v. Johnson, 110 N. C. 
114, 14 SE 508. 

Oh.—Hinch v. d’Utassy, 1 OhS&CP 
372. 

Porto Rico.—Goldsmith v. Villari, 
27 Porto Rico 726. ; 

S. C.—Augusta Sav. Bank v. Stel- 
lings, 31 S. C. 360, 9 SH 1028. 

S. D.—Coughran v. Markley, 15 S. 
D. 37, 87 NW 2. 

Wis.—Nelson v. Rountree, 23 Wis. 


367; Farmers’, ete., Bank v. Eldred, 
20 Wis. 196; Rankin v. Adams, 18 
ps 292; Slocum v. Slocum, 17 Wis. 
_ [a] Jurisdictional fact.—‘“‘The ex- 
istence of a cause of action against 
the defendant, sought to be served 
by publication, is a jurisdictional fact, 
which must be shown as provided in 
the statute before an order for publi- 
cation of Summons can be made; and 
if it does not so appear, the order 
for publication is void, and the sery- 
ice by publication falls with the or- 
der.” Columbia Screw Co. v. Warner 
Lock Co., 188 Cal. 445, 446, 71 P 498. 

{[b] Affidavit held insufficient.— 
An affidavit alleging that the action 
is brought to recover a designated 
amount upon two promissory notes 
which are described as to the date of 
their execution, but which does not 
state either that defendants were the 
makers of those two notes, or the 
guarantors thereof against whom a 
right of action existed in favor of 
plaintiff, or that they were the payees 
and subsequent indorsers, or indors- 
ers thereof and not payees, or that 
plaintiffs were the owners and holders 
of the notes, is insufficient. Beckett 
v. Cuenin, 15 Colo. 281, 25 P 167, 22 
AmSR 399. 


88. Lindberg v. Humphreys, 289 
Fed. 901. 
[a] Thus an affidavit for an order 


of publication which fails to allege 
prima facie that plaintiff has title or 
interest, legal or equitable, in a 
claim of defendant against the gov- 
ernment is insufficient whether or not 
the claim is properly within the ju- 
risdiction of the court. Lindberg v. 
Humphrey, 289 Fed. 901. 

89. U. S.—Ormsby v. Ottman, 85 
ee 492, 29 CCA 295 (Nebraska stat- 
ute). 

Ind.—Pitts v. Jackson, 135 Ind. 211, 
35 NE 10; Field v. Malone, 102 Ind. 
251, 1 NE 507. Decisions under an 
earlier statute containing materially 
different requirements see Dowell v. 
Lahr, 97 Ind. 146; Hamilton v. Bar- 
ricklow, 96 Ind. 398; Davidson v. 
State, 62 Ind. 276; Fontaine v. Hous- 
ton, 58 Ind. 316. 

Kan.—Price v. Rucker, 109 Kan. 
605, 201 P 74; Harvey v. Harvey, 85 
Kan. .689, 118 P 1038; Bogle v. Gor- 
don, 39 Kan. 31, 17 P 857; Gillespie v. 
Thomas, 238 Kan. 188. Contra Clay- 
poole v. Houston, 12 Kan. 324. 

Minn.—Inglee y. Welles, 53 Minn. 
197, 55 NOW 27% 

Nebr.—Leigh v. Green, 62 Nebr. 344, 
86 NW_1093, 89 AmSR 751; Scar- 
borough v. Myrick, 47 Nebr. 794, 66 
NW 867; Majors v. Edwards, 36 Nebr. 
56, 53 NW 1041; Shedenhelm vy. Shed- 
enhelm, 21 Nebr. 387, .32 NW 170; 
Holmes vy. Holmes, 15 Nebr. 615, 19 
NW 600; Grebe v. Jones, 15 Nebr. 312, 
18 NW 81. 


"For later cases, developments and change 


against him which he is required to defend.?° 

[§ 168] (bb) “Requisites and Sufficiency of Al- 
In most jurisdictions®? where the affida- 
vit is required to. show a cause of action in favor of 
plaintiff and against defendant,®? it is not suffi- 
cient to state generally that a cause of action exists 
in favor of plaintiff and against defendant,°* but 
the.facts upon which the alleged cause of action is 
founded must be set out®* so that the court can 


Action in which statute authorizes 
publication see infra § 173. 


90. Pitts v. Jackson, 135 Ind. 211, 
Sa oN 0: ; 
91. [a] In Colorado it has been 


held that since the affidavit of non- 
residence required to procure the or- 
der for service by publication of the 
summons becomes no part of the sum- 
mons published or mailed, and is to be 
acted on exclusively by the clerk, it is 
only necessary that it contain suffi- 
cient to inform the clerk that defend- 
ant is a nonresident, that plaintiff has 
a cause of action, and that defend- 
ant is a necessary party thereto. It 
is not required by the statute that 
the clerk judicially ascertain, before 
granting the order, that such a cause 
of action has been stated in the affi- 
davit as will sustain a judicial deci- 
sion. Calvert v. Calvert, 15 Colo. 390, 
24 P 1043. 

92. See supra § 167. 

93. Bacon vy. Johnson, 110 N. C. 
ve 14 SE 508; and cases infra note 

94. U. S—WNeff v. Pennoyer, 17 F. 
Cas. No. 10,083, 3 Sawy. 274 [aff 95 U. 
S. 714, 24 L. ed. 565]. 

Cal.—Peo. v. Mulcahy, 159 Cal. 34, 
112 P 853; Yolo County v. Knight, 70 
Cal. 430, 11 P 662; Forbes v. Hyde, 31 
Cal. 342; Ricketson v. Richardson, 26 
Cal. 149; Lima v. Lima, 26 Cal. A. 1, 
14% P1233, 287. i 

Nev.—Confer v. Washoe County 
Second Judicial Dist. Ct., 49 Nev. 18, 
234 P 688, 236 P 1097; Victor Mill, 
etc., Co. v. Esmeralda County Justice 
Ct., 918. New "21, /1°P 88ls “Little vs 
Currie, 5 Nev. 90. Compare Veith v. 
Nevada Reduction Co., 36 Nev. 586, 
589, 137 P 520 (‘“‘there is not the same 
necessity for stating the facts consti- 
tuting the cause of action when noth- 
ing 1s sought to be recovered specifi- 
cally against the defendant cee 
and it is shown that he is incidentally 
a necessary or proper party in an ac- 
tion between others as there would 
be if it were sought to recover direct- 
ly from the defendant on whom con- 
structive service is made’). 

N. Y.—Grant v. Cobre Grande Cop- 


per! ‘€o., 193) N.9 Yi 306586 NE 34: 
Bryan _v. University Pub. Co., 112 N. 
Y./ 382, 19 NE 825, 2 LRA 1638 16 


NYCivProc 279; Montgomery v. Boyd, 
60 App. Div. 133, 70 NYS 139. 
N. C.—Lemly v. Ellis, 142 N. ¢c. 
200, 55 SH 629; Bacon y. Johnson, 110 
N.C. 114, 14 SE 508. 
Porto Rico.—Goldsmith v. Villari, 
27 Porto Rico 726. 
D.—Coughran v. Markley, 15 S. 


DSi SilaIN We 2: 

Wis.—Rankin y. Adams, 18 Wis. 
292; Slocum v. Slocum, 17 Wis. 150. 
Averments held insufficient.— 


[a] 
(1) That amount claimed was due 
from defendant to plaintiff, such an 


javerment being no more than a legal 


sin the law see cumulative Annotations, same title, page and note number. 


cab. | 
Ww 
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see and determine that a cause of action exists.9° 
( A. conflict of views 
exists as to whether it is sufficient to state on in- 
formation and belief that a cause of action exists.27 


On information and belief.2¢ 


[§ 169] (cc) Variance between 
Affidavit. 


zance—(aa) In General. 


conclusion. Victor Mill, ete., Co. v. 
Justice Ct., 18 Nev. 21, 1 P 831. (2) 
That affiant “has a good cause of ac- 
tion in this suit against the said de- 
fendant, and that he is a necessary 
and proper party to defend thereto, 
as he verily believes.” Forbes v. 
Hyde, 31 Cal. 342, 353. To same ef- 
fect Yolo County v. Knight, 70 Cal. 
430,11 P 662. (3) “That plaintiff has 
a just cause of action against defend- 
ant for a money demand on account.” 
Neff v. Pennoyer, 17 ; Cas: No: 
10,0838, 3 Sawy. 274 [aff 95 U. S. 714, 
24 L. ed. 565). (4) That plaintiff is 
advised by his counsel and that he 
verily believes that he has a good 
eause of action. Lima v. Lima, 26 
Cal A ITA P 233, 237% ©)eThatithe 
action was for an accounting between 
the parties and to remove a cloud on 
plaintiff’s title.to real estate which 
defendant claimed to hold under a 
marshal’s sale upon execution, while 
plaintiff claimed that the execution 
debt was fully paid before the sale. 
Slocum v. Slocum, 17 Wis. 150. (6) 
So, where an affidavit merely alleged 
that “the subject matter of this action 
is real property in the county and 
state aforesaid, in which each of the 
said defendants has or claims an in- 
terest actual or contingent, and that 
the relief demanded consists wholly 
in excluding the said defendants from 
any interest or lien in the said real 
estate,” it was held insufficient, be- 
cause not showing against what de- 
fendant the principal cause of action 
existed, or that none of the parties 
sought to be served was the principal 
defendant, in which case it would be 
necessary to show that a cause of ac- 
tion existed against him. Rankin v. 
Adams, 18 Wis. 292, 294. 

{b] Averments held sufficient.— 
(1) An affidavit which shows that the 
action is brought to foreclose a mort- 
gage, that defendants in respect of 
whom service by publication is sought 
to be made were subsequent encum- 
brancers, and that the relief demanded 
consists in excluding them from any 
interest or lien in the mortgaged 
property, is sufficient. Farmers’, etc., 
Bank v. Eldred, 20 Wis. 196. (2) Un- 
der Code § 218 (Revisal [1905] § 
442), requiring an affidavit for sum- 
mons by publication to set out a cause 
of action, an affidavit alleging that 
the action arose on a breach of war- 
ranty contained in a deed from EH to 
L, recorded in M county, it not ap- 
pearing that there was ever any other 
deed between the same parties, con- 
tained sufficient reference to the deed, 
definite enough description of the 
jand, and an implied allegation of an 
eviction of plaintiff under a _ para- 
mount title. Lemly vy. Ellis, 143 N. C. 
200, 55 SE 629. 


95. Peo. v. Mulcahy, 159 Cal. 34, 
112 P 853; Bacon vy. Johnson, 110 N. 
c. 114, 14 SE 508. 


“Tt is the province of the court to 
determine that question, upon the 
facts to be stated in the affidavit.” 


i An affidavit for publication of summons 
which describes, as the basis of the action, a cause 
of action different from the one alleged in the com- 
plaint cannot be made the basis for an order of pub- 
lieation,®* and an order for publication,®® and pub- 
heation of summons under such order,! are void, and 
ineffectual to give an absent defendant constructive 
notice of the pendency of the action. 

[§ 170] bb. Of Which Court Can Take Cogni- 
Under a statute providing 
for service of summons by publication on a defend- 
ant out of the state, which requires the order direct- 
ing such service to be founded on a verified com- 
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Neff v. Pennoyer, 17 F. Cas. No. 10,083, 
3 Sawy. 274 [aff 95 U. S. 714, 24 L. 
ed. 565]. 

96. See also supra §§ 145, 150, 154, 
15 VEO 1 62: 

97. See cases infra this note. 

[a] In California an affidavit by 
plaintiff's attorney that the matters 
and things concerning the alleged in- 
debtedness for which the suit is 
brought are stated on information re- 
ceived from plaintiff does not amount 
to a written declaration under oath 
that a cause of action exists against 
defendant, and is insufficient. Colum- 
bia Screw Co. v. Warner Lock Co., 138 
Cal. 445, 71 P 498. 

[b] In Montana an affidavit that 
plaintiff has a cause of action against 
defendant may be made on informa- 
tion and belief. Smith v. Collis, 42 
Mont. 350, 362, 112 12 1070, 
AnnCas1912A 1158 (“From the very 
nature of things, one cannot know in 
advance absolutely that a cause of 
action exists against a particular per- 
SON +. The questions whether 
a given statement of facts constitutes 
a cause of action, or a particular per- 
son is a necessary or proper party to 
the action, are questions of law pure 
and simple; and we have not yet 
reached that stage of perfection 
where any person, layman or lawyer, 
is so far infallible that he may not be 
mistaken upon a question of law’’). 


98. Vermont L. & T. Co. v. Mc- 
Gregor, 5 Ida. 510, 51 P 104. 
99. Vermont L. & T. Co. v. Mc- 


Gregor, supra. 

LeeVierimont slay rScu a a COnm Vic 
Gregor, supra. 

2. Paget v. Stevens, 143 N. Y. 172, 
38 NE 273; Van Mater v. Post, 147 
App. Div. 101, 131 NYS 805; Holmes 
v. Bell, 139 App. Div. 455, 124 NYS 
301 [aff 200 N. Y. 586 mem, 94 NE 
1094 mem]; Grant v. Cobre Grand 
Copper (Col, 126 Apps Div) 750) Lil 
NYS 386 [rev on other grounds 193 
N. Y. 306, 86 NE 34]; Montgomery 
v. Boyd, 60 App. Div. 133, 70 NYS 139; 
Haight v. Le Foncier de France, 84 
NYS 135. 

“This language [referring to Code 
Civ. Proc. § 439] does not mean simply 
a complaint which would withstand 
a demurrer based upon the ground 
that it did not state facts sufficient 
to constitute a cause of action. The 
cause of action which is sufficient is 
one against the defendant of which 
the court can take cognizance.’ Paget 
v. Stevens, 143 N. Y. 172, 177, 38 NE 
273 


3. Bryan vy. University Pub. Co., 
112 N. Y. 382, 19 NE 825, 2 LRA 638, 
16 NYCivProc 279; Smith v. Post, 
147 App. Div. 908, 1381 NYS 1144; 
Van Mater v. Post, 147 App. Div. 111, 
131 NYS 805; Gagnon v. Roberts, 131 
Misc. 126, 226 NYS 385 [aff 229 NYS 
858 mem]; Cahill v. Broadwell Pro- 
ductions, 190 NYS 225. 

[a] Showing cause of action aris- 
ing in another state.—A complaint 
showing that the cause of action 
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plaint showing a sufficient cause of action against 
a defendant to be served, it has been held that it 
is not sufficient that the complaint set forth facts 
sufficient to constitute a cause of action against de- 
fendant, but it must show that the cause of action 
is one of which the court can take cognizance.? 
must be shown that the cause of action arose with- 
in the state* or that defendant has property there- 


It 


[§ 171] (bb) Property of Defendant within State. 
In jurisdictions where the statute requires the affi- 
davit to allege that the nonresident has property 
within the jurisdiction,® the rule is mandatory and 
must be observed.® 
tion in the complaint is not sufficient.? 
an allegation is required, it should be direct and 
specify the property.’ The bare assertion that de- 


Mere reference to the descrip- 
Where such 


pleaded arises on a judgment ob- 
tained by plaintiff against defendant 
in another state shows that the cause 
of action did not arise within the 
state within the meaning of the stat- 
ute. Van Mater v. Post, 147 App. Div. 
111, Ta NYS, 805: 

4 Seeinfra § 171. 

See statutory provisions. 
supra § 110. 

[a] In California an affidavit for 
service of process by _ publication 
against a nonresident defendant need 
not allege that he has property within 
the state, there being no statutory re- 
quirement to that effect. Anderson 
Wi GOte, 2) Cal 65). 13 0b (oo) Le Aumisike 
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6. U. S.—McDonald vy. Cooper, 32 
Fed. 745, 13 Sawy. 86. 

Kan.—Leavenworth, etc., R. Co. v. 
Stone, 60 Kan. 57, 55 P 346. 

Minn.—Wiik v. Russell, 173 Minn. 
580, 218 NW 110; Gilmore v. Lamp- 
man, 86 Minn. 493, 90 NW 1113, 91 
AmSR 376; Feikert v. Wilson, 38 
Minn. 341, 37 NW 585. 

Nebr.—Fouts v. Mann, 15 Nebr. 172, 
18 NW 64. 

N. C.—Bacon y. Johnson, 110 N. 
C. 114, 14 SE 508; Spiers v. Halstead, 
LNs Came 2095 

Or.—-Leslie v. McNeil, 79 Or. 364, 
154 P 884; Colburn v. Barrett, 21 Or. 
27, 26 P 1008; Pike v. Kennedy, 15 
Or. 420, 15 P 637. 

S. C.—Augusta Sav. Bank v. Stell- 
ing, 31 S. C. 360, 9 SE 1028. 

[a] Giving name of state.—An affi- 
davit stating ‘‘that the subject of this 
action is real property in the state,” 
etc., is sufficient without giving the 
name of the state. Smith v. Ince, 138 
Minn. 223, 224, 164 NW 903. 

[b] In New York and Wisconsin, 
a complaint or affidavit for publica- 
tion against a nonresident defendant 
must show that he has property with- 
in the state, or that the cause of ac- 
tion arose within the state. Bryan v. 
University Pub. Co., 112 N. Y. 382, 19 


See 


NE 825, 2 LRA 638, 16 NYCivProc 
aide «Smithy. Bost, 147 App: Div: 
908, 131 NYS 1144; Van Mater vy. 


Post, 147 App. Div. 111, 131); NYS 805; 
Gagnon v. Roberts, 131 Misc. 126, 
226 NYS 385 [aff-229 NYS 858 mem]; 
Cahill v. Broadwell Productions, 190 


NYS 225; Manning v. Heady, 64 Wis. 
630, 25 NW 1. 

7. Wiik v. Russell, 173 Minn. 580, 
218 NW 110. 

8. McDonald v. Cooper, 32 Fed. 
745, 18 Sawy. 86; Leavenworth, etc., 
R. Co. v:. Stone, 60 Kan. 57, 55 P 
346; Colburn v. Barrett, 21 Or. 27, 26 


P 1008; Winner v. Fitzgerald, 19 Wis. 
3 


93. 

[a] Stating location of land.—In 
an action concerning real estate, the 
affidavit should state the location of 
the land, since an action concerning 
real estate is not transitory, but local, 
and must be brought in the county 
where the land is situated. Leaven- 
worth, etc., R. Co. v. Stone, 60 Kan. 
57, 55 P 345. Compare Sharp v. Mc- 
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fendant has such property is not sufficient.® 

Where the affidavit 
is required to state that defendant has property with- 
in the state, it.will not be sufficient to state this fact 


On information and belief.1° 


on information and belief.11 


[§ 172] cc. In Which Court Has Jurisdiction of 
The decisions as to what 
constitutes “the subject of the action” in statutes 
which require the affidavit to state that the court has 
jurisdiction of “the subject of the action”!? are not 


“Subject of the Action.” 


harmonious.?4 


[§ 173] dd. In Which Statute Authorizes Serv- 
Under statutes requiring the affidavit to show 
that the cause of action is one of those enumerated 
by the statute authorizing service of process by pub- 


ice. 


Colm, 79 Kan. 772, 101 P 659 (an affi- 
davit for service by publication in a 
foreclosure suit which discloses that 
the action is one to foreclose a real 
estate mortgage, and to sell land to 
satisfy the lien of such mortgage, es- 
tablishes a basis for publication suf- 
ficient against collateral attack with- 
out describing the land; and if the 
disclosure referred to be made, a mis- 
description of the land may be ig- 
nored). 

[b] Omission of name of county or 
principal meridian is not fatal. Fouts 
v. Mann, 15 Nebr. 172, 18 NW 64. 

[ec] In.. Wisconsin the affidavit 
must so.deseribe the property that the 
officers signing the order of publica- 
tion may beable to. see that it is such 
property as is liable to be seized by 
attachment. Winner vy. Fitzgerald, 19 
Wis. 393. 1 

[d] Affidavits held insufficient.— 
(1) An affidavit alleged that ‘“‘the suit 
is brought to foreclose a certain mort- 
gage on real property situated in this 
county, made and delivered by the said 
J: P. Miller, deceased, in his lifetime, 
and by the defendant, Ida Miller, his 
wife.” There was no showing that 
defendants .were the heirs of J. P. 
Miller. The affidavit was held insuffi- 
cient as not showing that, defendants 
had property within, the state. Col- 
burn v. Barrett, 21 Or. 27, 26 P 1008. 
(2) The affidavit of plaintiff’s attor- 
ney stated that deponent was ac- 
quainted with an attorney with offices 
in New York City, that such attorney 
informed deponent that he was the ex- 
ecutor of the estate of defendant’s 
father, that he knew defendant, that 
defendant resided and did business in 
a certain town in New Jersey, ‘“‘that 
defendant had an interest in the es- 
tate of his father. . . . Deponent 
further says that a writ of attachment 
has been issued in this action,” and 
that it is necessary to serve defend- 
ant personally or obtain service by 
publication within thirty days after 
issuance of the writ. It was held that 
the affidavit did not show that defend- 
ant had any property within the state 
so as to authorize an order for serv- 
ice by publication. Smith y. Post, 147 
App. Div. 908 mem, 131 NYS 1144 
mem; Van Mater v. Post, 147 App. 
Div. 111, 131 NYS 805. 

{e] Affidavit held sufficient on col- 
lateral attack.—A statement that the 
attachment was levied on certain real 
property “of the defendants in B 
county, Oregon,’ was held to be a 
sufficient showing that defendants had 
property within the state. Colfax 
Bank v. Richardson, 34 Or, 518, 54 P 
359, 75 AmSR 664 

9. McDonald v. 
13 Sawy. 86. 

10. See also supra §§ 145, 150, 154, 
157, 160, 162, 168. 

11. Feikert «v.. Wilson, 38 Minn. 
341, 37 NW 585; Evertson v. Thomas, 
5 HowPr (N. Y.) 45, 8 Code Rep. 74. 
Compare Handley v. Quick, 47 HowPr 
(N. Y.) 233 Cwhere plaintiffs’: affida- 
vits distinctly averred, on informa- 


‘Cooper, 32 Fed. 745, 


tion’ and belief, the existence of the | 
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lication,!4 an affidavit which fails to meet this re- 
quirement is fatally defective, and service of process 
by publication cannot be obtained thereon.?® 
neither necessary?® nor sufficient!’ to allege in terms 
that the action is one of those enumerated in the 
statute authorizing service of process by publica- 
tion, since this is a mere conclusion of law, but the 
affidavit must state facts showing that the action is 
one in which the statute authorizes service of this 
character.t® It has been held, however, that if there 
is not an entire omission to state facts showing that 


It is 


the action is one in which constructive service is au- 


attack.?® 


fact that defendant had property 
within this state, and then related a 
circumstance of which they had been 
informed, and the source of their in- 
formation, having 4 tendency to prove 
it, but did not state whether this was 
all the information they had on the 
subject, it was held that this was 
barely sufficient to enable the officer 
to pass on the question). 

12. See statutory provisions. 

13. See cases infra this note. 

[a] In New York “subject of the 
action” is not identical with ‘“‘cause 
of action,’ the former phrase being 
held to relate to the property. or thing 
concerning which the proceeding is 
instituted and carried on, and the 
changes to be effected by it. McKin- 
ney v. Collins, 88 N. Y. 216 [rev 13 
WklyDig 131]. 

{[b] In North Dakota the words 
“subject of the action’ relate to the 
controversy between the parties, and 
not property of defendant which has 
previously been seized on attachment. 
Per Corliss, J., dissenting in Hartzell 
v. Vigen, 6 N..D. 117, 69 NW 203, 66 
AmSR 589, 35 LRA 451 (construing 
Minnesota statute). 

14. See statutory- provisions; and 
supra §§ 114-122. 

15. Alaska.—Stevenson 
grave, 5 Alaska 656. 

Kan.—Dye v. Denver, ete., R. Co., 
101 Kan. 666, 168 P 1087; Lieberman 
v. Douglass, 62 Kan. 784, 64 P 590; 
Leavenworth, etc., R. Co. v. Stone, 
60 Kan. 57, 55 P 346; Grouch v. Mar- 
tin, 47 Kan..313, 27 P 985; Long v. 
Fife, 45 Kan, 271, 25 P 594, 23 AmSR 


v. Har- 


724; Harris v. Claflin, 36 Kan..543, 
Pe 830; Shields v. Miller, 9 Kan. 


Nebr.—Fulton y. Levy, 21 Nebr. 
478, 32 NW 307; Fouts v. Mann, 15 
Nebr. 172, 18 NW 64; Atkins v. At- 
kins, 9 Nebr. 191, 2 NW 466; Blair v. 
West Point Mfg. Co., 7 Nebr. 146. 

Oh.—Whitehead v. Post, 2 Oh. Dec. 
(Reprint) 468, 3 WestLMonth 195. 

Okl.—Ballew v. Young, 24 Okl. 182, 
103 P 623, 28 LRANS 1084. 

16. Harvey v. Harvey, 85 Kan. 689, 
118 P 1088; Chaplin v. Hitchcock 
First Bank, 72. Ok]. 293, 181 P 497; 
Lausten v. ‘Union Nat. Bank, 70 Okl. 


TSS5 103 BPM823t 
17. Harvey v. Harvey, 85 Kan. 689, 
118 P 1038; Lieberman y. Douglass, 


62 Kan. 784, 64 P 590; Leavenworth, 
etc., R. Co, v. Stone, 60 Kan. 57, 57 P 


346; Claypoole v. Houston, 12 Kan. 
324; Lausten v. Union Nat. Bank, 
(0° rOK1 178, 0173 P 823 3)5 Ballews vy. 


Young, 24 Okl. 182, 108 P 623, 23 LRA 
NS 1084. 

18. See cases supra note 15; 
supra § 141. 

[a] Thus (1) an allegation that 
“this is one of the cases mentioned in 
section 72 of the code of civil proce- 
dure in the laws of the state of Kan- 
sas” is not such a statement of. fact 
as is required in the affidavit, but a 
mere conclusion cf law, and renders 
the affidavit fatally defective. Lieb- 
erman v. Douglass,*62 Kan. 784, 786, 


and 


a a a a a eS ES SU LEY 
lor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 


thorized, but merely an imperfect statement of such 
facts, the proceedings are voidable and not void, and 
a judgment rendered therein not subject to collateral 


64 P 590 [rev 9 Kan. A. 45, 57 P 254]; 
Claypoole v. Houston, 12 Kan. 324. 
But see Nebraska cases infra note 
19 [a] (2). (2) And a statement that 
the action is one to quiet title to rea! 
estate, as provided by Code Civ. Proc. 
§ 72, is also insufficient. Leaven- 
worth, etc., R. Co. v. Stone, 60 Kan. 
57,4559 P i346; 

[b] Affidavits held sufficient.—(1) 
An affidavit alleging that the action 
is one to quiet title to real property 
in the state and in the county in which 
suit was brought, and that defendant 
claimed some interest in the real es- 
tate adverse to plaintiff, is sufficient 
under a statute authorizing service by 
publication in an action which re- 
lates to, or the subject of which is, 
real property in the state in which 
defendant has or claims an interest, 
or in which the relief demanded con- 
sists wholly or in part in excluding 
such parties from any interest there- 
ins. »~Gibbons. vV:..Clapp, —(Calpin2ciare 
490; Brown yv. Sandell, 79 Cal. A. 313, 
249 P 209. (2) An affidavit stating 
that defendant is a nonresident, that 
service cannot be made on him with- 
in the state, and that defendant has 
property within the state sought to 
be taken by attachment, sufficiently 
shows that the case is one within a 
statute authorizing publication 
against nonresidents having in fhe 
state property or debts owing them, 
sought to be taken by any of the pro- 
visional remedies. Bogle v. Gordon, 
39 Kan. 31, 17 P 857. (3) An affidavit 
for service by publication in a divorce 
suit is sufficient if it states that the 
action is one to obtain a divorce with- 
out stating the grounds upon which 
the divorce.is sought. While the par- 
ticular grounds for the divorce need 
not be set forth, a statement to that 
effect will net impair the validity of 
the affidavit, and such statement may 
be made or omitted at the option of 
affant. Shedenhelm v. Shedenhelm, 
21 Nebr. 387, 32 NW 170. 

19. Shippen v. Kimball, 47 Kan. 
173, 27 P 813; Majors v. Edwards, 36 
Nebr. 56, 53 NW 1041; Fulton v. Levy, 
21 Nebr. 478, 38 NW 307. 

[a] Thus (1) where an affidavit 
stated “that this is an action brought 
for the recovery of real property un- 
der a mortgage, situated in said coun- 
ty of Lyon,” it was held that, although 
the affidavit imperfectly stated the 
nature of the action, yet it was not so 
defective as to render a judgment 
based thereon null and void, or sub- 
ject to a collateral attack. Shippen 
v. Kimball, 47 Kan.-173, 27 P 813. But 
see Kansas cases supra note 18. (2) 
It has also been hela that an aver- 
ment “that the case is one of those 
mentioned in the seventy seventh sec- 
tion of the Code of Civil Procedure” 
although defective, was sufficient to 
entitle plaintiff to make service by 
publication; although it would have 
been better to state directly that the 
object of the action was to fore- 
close a mortgage on real estate. Ma- 
jors v. Edwards, 36 Nebr. 56, 57, 53 
NW 1041. 


a 4 
P 
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8§ 174-178] 


[§ 174] (0) Person “a Proper or Necessary Par- 
ty.” Under some statutes an affidavit for service of 
process by publication must show that the person 
sought to be thus served is a necessary or proper 
party to the action;?° and under some statutes the 
probative facts to establish this averment must. be 
stated;** but it has been held that, where the stat- 
ute merely requires that the affidavit should “state” 
that defendant is a necessary or proper party, a 
statement of the ultimate fact is sufficient, without 
setting forth facts showing why and how he is a nec- 
essary or proper party;*° and that, where by stat- 
ute the affidavit is to be acted on exclusively by the 
clerk, instead of the court, the affidavit need only 
allege that defendant is a necessary party to the ac- 
tion.?° 

Statement on information and belief?‘ that defend- 
ant is a necessary party has been held sufficient.25 

[§ 175] (p) Person “a Defendant.” Under a stat- 
ute which authorizes service of process by publica- 
tion on “a defendant” under circumstances therein 
designated,?® the affidavit, in order to warrant the 
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issuance of an order of publication, must show in 
some way that the party against whom the order is 
sought is a defendant to the suit in which the order 
is to issue and the court in which the suit is pend- 
ing.? 

[§ 176] (a) Interests of Parties. An affidavit to 
obtain an order for service by publication on the 
ground that defendant is a nonresident so that plain- 
tiff is unable to procure personal service?’ need not 
show the interests of the parties in the absence of 
any statutory requirement to that effect.2® Where 
the affidavit seeks service by publication on unknown 
persons having interest in the subject matter of the 
suit,°° such interest must be described where the 
statute so provides.?! 

[§ 177] 7. Order for Publication??—a. Necessity. 
While under some statutes the court makes no order 
and the mere filing of the affidavit at once gives the 
right to publish,*? an order for publication of sum- 
mons is usually required before such publication ean 
lawfully be made.*4 

[§ 178] b. By Whom Issued. An order for pub- 


20. Peo. v. Mulcahy, 159 Cal. 34. 
112 P 853; Yolo County v. Knight, 70 
Cal. 431, 11 P 662; Dowell v. Lahr, 97 
Ind. 146; Hamilton v. Barricklow, 96 
Ind. 398; Fontaine v. Houston, 58 Ind. 
316; Crombie v. Little, 47 Minn. 581 
50 NW 823; Augusta Sav. Bank v. 
Stelling, 31 S. C. 360, 9 SH 1028. 

21. Peo. v. Mulcahy, 159 Cal. 34, 
112 P 853; Ricketson v. Richardson, 
26 Cal. 149. 

Crombie v. Little, 47 Minn. 581, 
50 NW 823. 

23. Calvert v. Calvert, 15 Colo. 390, 
24 P 1043. 

24. See also supra §§ 145, 150, 154, 
1157,9160,° 1625168, 171. 

25. Smith v. Collis, 42 Mont. 350, 
112 P 1070, AnnCasi912A 1158. 

[a] Reason assigned for this is 
that from the very nature of 
things, one cannot know in advance 
absolutely that a named person is 
a necessary or proper party to a cer- 
tain action. The question whether 
a particular person is a necessary 
or proper party to the action is a 
question of law pure and simple; 
and we have not yet reached that 
stage of perfection where any per- 
son, layman, or lawyer, is so in- 
fallible that he may not be mistaken 
upon a question of law. Smith v. 
Collis, 42 Mont. 350, 112 P 1070, Ann 
Cas1912A 1158. 

26. See W. Va. Code c 124 § 11. 
State v. Young, 94 W. Va. 7, 


[a] Affidavit is insufficient in 
which the only reference made to 
those against whom the publication is 
asked is ‘“‘the following named per- 
sons.” State v. Young, 94 W. Va. 7, 
117 SE 688. 

28. See supra § 109, 

29. Price v. Rucker, 109 Kan. 605, 
201 P 74. 

30. See supra § 112. 

31. Hambel v. Lowry, 264 Mo. 168, 
174 SW 405; Davis v. Montgomery, 
205 Mo. 271, 103 SW 979; Hminent 
Land, ete., Co. v. Current River Land, 
etc., Co., 187 Mo. 420, 86 SW 145; 
State v. Staley, 76 Mo. 158; Lawrence 
v. Murphy, 45 Utah 572, 147 P 9038. 

[a] Allegations held insufficient.— 
(1) That the interest of the unknown 
parties is that derived as heirs of 
certain named persons and consists 
simply of such interests as would de- 
scend to them from the named per- 
sons. Lawrence v. Murphy, 45 Utah 
572, 147 P 903. (2) That ‘one Robert 
C. Hayes was the owner at the time of 
his death of the above-described prem- 
ises and real estate and his heirs are 
now the owners thereof and they are 
unknown to the plaintiff, for which 
reason their names cannot be inserted 
in this petition.’”’” Davis v. Montgom- 
ery, 205 Mo..271, 275, 103 SW 979... (3) 


| estate, 


And a petition alleging that the un- 
known parties derive their interest 
as heirs at law of designated parties 
deceased and of others whose names 
are unknown, but which makes no at- 
tempt to say what interests such un- 
known defendants had or that plain- 
tiff was unable to state it for the 
reason that he did not know it, is in- 
sufficient. Eminent Land, ete., Co. v. 
Current River Land, ete., Co., 187 Mo. 
420, 86 SW 145. 

[b] Allegations held sufficient.— 
(1) A petition alleging that defendant 
H, if living, claims some title, inter- 
est, or estate in and to certain real 
the exact nature and extent 
of which claim is to plaintiff unknown, 
and for that reason cannot be set 
out, except that it is adverse to plain- 
tiff’s interest and estate, but wheth- 
er H be living or dead plaintiff has 
no knowledge or information sufficient 
to form a belief, and if he be dead, 
then the title, interest, or estate 
claimed by him is claimed by his heirs 
and devisees, “if any he left surviving 
him;” that the names of such heirs 
and devisees, if any there be, are to 
plaintiff unknown, and for that rea- 
son cannot be inserted; that such 
heirs and devisees, if any there be, de- 
rive their interest in Such real es- 
tate through devise or descent from 
said H, deceased, is sufficient, the 
substantial effect of the entire allega- 
tion being that plaintiff charges that 
the heirs and devisees of H, as such, 
claim whatever interest in the estate 
H had or claimed, provided H is dead. 
Hambel v. Lowry, 264 Mo. 168, 176. 
174 SW 405, 406. (2) The proviso in 
Rev. St. (1909) § 1776 does not re- 
quire an express statement in the pe- 
tition that plaintiff has described the 
interest of the unknown party and 
how derived, ‘“‘so far as known to 
him,” nor fhat plaintiff more par- 
ticularly describe such unknown per- 
sons, or their interest, or how 
rived, than by inserting in the peti- 
tion the name of the person to whom 
such interest was last transferred by 
a deed or other instrument of record, 
with a general allegation that such 
unknown persons derived their in- 
terest as alienees or grantees of such 
named person, the book and page of 
record being stated. Funsch vy. Stev- 
enson, (Mo.) 223 SW 593. 

32. Amendment or vacating orders 
see infra § 371. 

33. Vanpelt v. Hutchinson, 114 Ill. 
435, 2 NE 491; Ayres v. Lusk, 2 Ill. 
536; McClymond v. Noble, 84 Minn. 
329, 87 NW 833, 87 AmSR 354; Has- 
ton v. Childs, 67 Minn. 242, 69 NW 
903; Crombie v. Little, 47 Minn. 581, 
50. NW 823.) 

[a]. In Indiana, by express pro- 
vision of statute (Burns St. Annot. 


de- 


§ 322), the clerk may, in vacation 
without order of court, ‘‘cause notice 
of the pendency of the action to be 
published,” etc. Crabb v. Atwood, 10 
Ind. 338i; 

Se Kentucky see infra note 34 [a] 


34. U. S—King Tonapah Min. 
etc., Co. v. Lynch, 232 Fed. i485 (Neva- 
da Law). 

Ala.—Scott v. Shelley, 219 Ala, 122, 
121 S 396. 

Alaska.—Stevenson v. Hargraves, 5 
Alaska 656. 

Cal.—Peo. v. Pearson, 76 Cal. 400, 
18 P 424; Peo. v. Greene, 74 Cal. 400, 
16 P 197, 5 AmSR 448; Seaver v. Fitz- 
gerald, 23 Cal. 85. : 

Colo.—Calvert v. Calvert, 15 Colo. 
390, 24 P 1043. 

Fla.—McDaniel vy. McElroy, 91 Fla. 
770, 108 S 820, 51 ALR 731. 

Iowa.—Guise v. Barly, 72 Iowa 283, 
33 NW _ 683; Miller v.. Corbin, 46 
Iowa 150; Taylor v. Brobst, 4 Greene 
534; Lot Two v. Swetland, 4 Greene 
465; Pinkney v. Pinkney, 4 Greene 324. 

Kan.—-Harris v. Defenbaugh, 82 
Kan. 765, 109 P 681. 

Ky.—Blight v. Bank, 6 T. B. Mon. 
192,17 AmD 136. Warning orders see 
infra this note. } 

Md.—Hardester v. Sharretts, 84 Md. 
146, 34 A 1122. : 

Mich.—Peo. v. Booth,, 121 Mich. 
131, 79 NW 1100. 

Miss.—Ingersoll v. 
Mise. 155. 

Mo.—Cummings:v. Brown, 181 Mo. 
RAI Sl SWs 158: 

Mont.—Smith iv. Collis, 42 Mont. 
350, 150 P.1007, AnnCas1912A 1158. 

Nebr.—Leigh v. Green, 62 Nebr. 344, 
86 NW 1093, 89 AmSR 751 [aff 193 
U. S. 79, 24 SCt 390, 48 L. ed. 623]. 

Nev.—Coffin v. Bell, 22 Nev. 169, 
387 P 240, 58 AmSR 738. 

N. H.—McTye v. McTye, 67 N. H. 
590, 36 A 605. 

N. Y.—Von Rhade v. Von Rhade, 2 
Thomps. & C. 491. 

Okl.—Myers vy. Purdy, 108 Okl. 147, 
Poe? 638.0 

Or.—McFarlane v. ‘Cornelius, 43 Or. 
513, 73 P 325, 74° P 468; Goodale v. 
Coffee, 24 Or. 346, 33 P 990. 

Porto Rico.—Huete 'v. Teillard, 17 


Ingersoll, 42 


Porto Rico 46. ; 
Ss. C.—yYates v. Gridley, 16 S. C. 
496. ? 


S. D.—Coughran vy. Markley, 15 S. 
D. 37, 87 NW 2. 
s Sota tot Vv. Rush 4 Coldw: 
72. 

Utah.—Cohn v. Lawrence, 40 Utah 
264, 120 P 228. 

Wis.—Anderson y. Coburn, 27 Wis. 
558, 

[a] Warning orders.—(1) In Ar- 
kansas and Kentucky where the prac- 
tice is to make so-called warning or- 
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lication is made by the court, judge, clerk, or other 
officer according as the statutes may provide.*® 

[§ 179] ¢. Filing of Complaint or Issuance of 
Where the statute re- 
quires the complaint to be filed before publication is 
made,*® a compliance with this requirement is in- 
dispensable to the validity of the order and publica- 
If the statute contemplates the 
issuance of the summons before the order for publica- 


Summons as Prerequisite. 


tion thereunder.?7 


ders instead of orders for publication, 
there can be no valid service by pub- 
lication until a warning order has 
‘been made. Frank v. Frank, 175 Ark. 
285, 298 SW 1026; Luck v. Schabell, 
186 Ky. 335, 216 SW 1066; Hyden v. 
Calames, 161 Ky. 593, 173 SW 186. 
(2) A limitation of the rule is that 
no warning order is necessary where 
a summons is served on a nonresident 
when he is actually in the state and 
within the jurisdiction of the court. 
Stewart v. Blue Grass Canning Co., 
138 Ky. 118, 117 SW 401 [reh den 
120 SW 375]. 

[b] Presumption that order made. 
—Where notice has been duly served 
by publication, it will be presumed, in 
the absence of a finding to the con- 
trary, that the notice was ordered by 
the court under the authority con- 
ferred by the statute. MecTye v. Mc- 
Tye, 67 N. H. 590, 36 A 605. 

[ec] When made.—In New Hamp- 
shire publication of notice to a defend- 
ant in attachment, whose residence 
is unknown to the officer serving the 
writ, may be ordered at any time dur- 
ing, the pendency of the suit. Thomp- 
Sonawa Carrolinds Gini dan 2d 

35. See statutory provisions. 

fa] In ‘Florida L. (1925, Extra 
Sess.) c¢ 11,383 authorizes the clerk 
under circumstances therein stated 
to issue orders of publication against 
defendants who cannot, after due dil- 
igence, be personally served with 
process. McDaniel v. McElvy, 91 Fla. 
770, 804, 108 S 820, 51 ALR 731 (“in 
issuing the order of publication, the 
Clerk acts ministerially but not ju- 
dicially. He does not thereby ad- 
judge the sufficiency of the allegations 
of the bill on which the order is pred- 
jeated, That matter is for the ju- 
dicial determination’ of the chancellor 
and remains before him for review at 
least until the entry of a final decree. 
For the chancellor to carefully review 
the sufficiency of the process before 
entering a final decree, as a means 
of ascertaining whether the court 
has acquired jurisdiction, is not only 
permissible, but it should be, and so 
far as we know it is, the universal 
and invariable procedure. ‘The Clerk’s 
function in such matters is analogous 
to his action in entering up a de- 
fault, and in some cases a final judg- 
ment, in law actions’). ‘ 

[b] In Kentucky, under Carroll 
Codes Pract. (1927) § 57, providing 
that warning orders shall be made 
by the clerk, it has been held that 
warning orders (1) may (Anderson vy. 
Sutton, 2 Duv. 480) (2) and should 
(irish Bldg., etc., Assoc. v. Clemons, 
78 Ky. 79) be made by the clerk. (3) 
It has been held, however, that while 
there is no provision authorizing such 
a practice, the court may direct the 
clerk to enter a warning order on the 
order book, and when it is made, it is 
as effectual as if made by the clerk 
in vacation. Northern Bank v. Hunt, 
93) KeyniOieosilo) SWii8. 14 Kyl ee ait 
necessarily follows that, having ju- 
risdiction of the subject matter and 
control of the clerk in the discharge 
of his duties, the latter may be di- 
rected to enter an order of warning 
on the order book’’). 

{cl In Missouri (1) where the af- 
fidavit or petition is based on Rev. 
St. (1919) § 1196, the order may be 
made by the clerk if the court is in 
vacation. Himmelberger-Harrison 
Lumber Co. v. Keener, 217 Mo. 522, 
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thereto.®® 


Order. 


117 SW 42; Cummings vy. Brown, 183, 
Mo. 711, 81 SW 158; Charley v. Kelley, 
120 Mo. 134, 25 SW 571: () But the 
court has no power to make the or- 
der in vacation. Himmelberger-Har- 
rison Lumber Co. vy. Keener, supra. 
(3) And it has been held that the 
court is in vacation, where, being in 
regular session, it adjourned the term 
to a later date. Himmelberger-Harri- 
son Lumber Co. v. Kenner, supra. 
(4) Whether an order based on the 
first section is made by the court, or 
by the clerk, no judicial investigation 
or determination is necessary. The 


order is based not on the ascertain- |}, 


ment of the fact that defendant -is 
nonresident or inaccessible, but on the 
fact that it is so stated inthe petition 
or in the affidavit. Cummings v. 
Brown, supra. (5) When the applica- 
tion for the order is based on Rev. St. 
(1919) § 1198, the order can be made 
only by the court, and not by the 
clerk. Van Natta v. Harroun Real 
Est. Co., 221 Mo. 373, 120 SW 738; 
Cummings vy. Brown, 181 Mo. 711, 
81 SW 158. (6) And it can be made 
by the court only after there has been 
a judicial investigation and the court 
has become satisfied that process can- 
not be served. Van Natta v. Harroun 
Real Est. Co., supra; Cummings v. 
Brown, supra. 

{[d] In New York (1) Civ. Pract. 


Act § 234 provides that the order may, 


be made by the court or judge there- 
of, or a county judge of the county 
where the action is tried, such pro- 
vision being in the language of Code 
Civ. Proc. § 440 as it existed at the 
time of the adoption of the Civil Prac- 
tice Act. (2) Decisions construing 
Code Civ. Proc. § 440 before it was 
amended and which then required the 
order to be made by a judge and not 
by the court at special terin see Phin- 
ney v. Broschell, 80 N. Y. 544 [aff 19 
Hun 116]; Lowerre v. Owens, 14 App. 
Div. 215. 43 NYS. 467:) "Regan  v. 
Traube, 16 Daly 152, 9 NYS 495, 18 
NYCivProec 332; Crosby v. Thedford, 
13 Daly 150, TONYCivProc 245:— (3) 
Under Code § 440, requiring the or- 
der to be made by the judge of the 
court or the county judge of the coun- 
ty where the action is triable, the 
supreme court at special term had no 
power to make an order, although 
signed by a judge thereof, for service 
by publication. Crosby v. Thedford, 
supra. 

fe] In South Carolina (1) Code 
(1922) § 392 controls the granting of 
the order. (2) The duty of the clerk 
in granting the order is somewhat of 
a judicial character which he can per- 
form upon being satisfied by affidavit 
that the conditions demanding the 
publication are present. Yates v. 
Gridley, 16 S. C. 496. (3) And when 
the clerk is satisfied that facts exist 
authorizing an order for publication, 
his judgment is final in the absence of 
fraud and collusion. Yates v. Gridley, 


supra. 

{f] In Utah (1) the power to grant 
orders for publication of process is 
vested exclusively in the clerk of the 
court in which the action is com- 
menced. Cohn v. Lawrence, 40 Utah 
264, 120 .P 223. (2) And in making 
the order, the clerk acts judicially. 
Cohn v. Lawrence, supra; Phillips v. 
Lawrence, 40 Utah 268, 120 P 222; 
Liebhart v. Lawrence, 40 Utah 243, 
120 P 215. (3) He must be satisfied 


[$§ 178-180 


tion is made,?® an order is void which is made prior 


[§ 180] d. Necessity of Valid Affidavit, Etc., for 
The order must be authorized by the facts 
stated? in the prerequisite affidavit*! or verified pe- 
tition or complaint.*2 Also it must be based on the 
facts so stated,t? and an order based on a ground 
other than the one stated in the affidavit or plead- 
ings used as a substitute therefor 1s void.*# 


making the order of publication ex- 


ist.. Cohn v. Lawrence, supra; Phil- 
lips v. Lawrence, supra; Liebhart v. 
Lawrence, supra. 

36. See statutory provisions. 

37. Anderson y. Coburn, 27 Wis. 
558. 

38. See statutory provisions. 


39. Peo. v. Huber, 20 Cal. 81; Cof- 
fin v. Bell, 22 Nev. 169, 185, 37 P 240, 
58 AmSR 738; Little v. Currie, 5 Nev. 
90, 92; Huete v. Teillard, 17 Porto 
Rico 46. See Little v. Christie, 69 S. 
C. 57, 48 SE 89 (as sustaining this 
view). 

“The order is a direction of extraor- 
dinary manner of service, and presup- 
poses the existence of a Summons; 
otherwise it is premature.” Little v. 
Currie, supra [quot-Coffin v. Bell, su- 
praj. : 

40. Scott v. Shelley, 219 Ala. 122, 
121 S 396; Curry v. Falkner, 51 Ala- 
564; Ricketson v- Richardson, 26 Cal. 
149: Waird) tv.2 Dickirson) ) 147%. Tl. VAS 
324 [aff 241 Til; 380), 89 NE 75a: 
Fetes v. Volmer, 5 Silv. Sup. 408, & 
NYS 294; Wortman y. Wortman, 17 
AbbPr (N. Y.) 66. 

[a] Other evidence not considered, 
—(1) The validity of the order must 
be judged solely on the sufficiency of 
the affidavit on which service by pub- 
lication is asked. Wortman v. Wort- 
man, 17 AbbPr (N. Y.) 66; Coughran 
Ve Markley, 15 -S¢ Db! =3:%, "87. NW eee 
Bothell v. Hoellwarth, 10 S. D. 491, 
74 NW 231. (2) And other affidavits 
tending to show the existence of the 
requisite facts cannot be considered. 
Wortman v. Wortman, supra. (3) 
But where the affidavit for publication 
is sufficient, and the order recites 
that the judge is satisfied from such 
affidavit that a proper case for pub- 
lication exists, it is of no consequence 
that there is also a recital that oth- 
er evidence was read and considered. 
Ligare v. California Southern R. Co., 
m6) Cal 610, Uso aii 

41. See supra § 140. 


42. See supra §§ 130, 149. 

43. See cases infra note 44. 

44. Laird v. Dickirson, 147 Tll. A. 
324 [aff 241 Tll. 380, 89 NE 795]; 


Kelly v. Murdaugh, 184 Mo. 377, 83 
SW 437; Parker v. Burton, 172 Mo. 
85, 72 SW 663; Crossland vy. Admire, 
149 Mo. 650, 51 SW 4638; Tooker vy. 
Leake, 146 Mo. 419, 48 SW 638; Har- 
ness v. Cravens, 126 Mo. 233, 28 SW 
971; State v. Horine, 63 Mo. A. 1; 
Sonnak v. Walker, 191 App. Div. 156, 
180 NYS 847. 

_(a] Thus (1) where the affidavit 
indicated that defendant was no long- 
er a resident of the state but had re- 
moved to another state, an order for 
service of summons, on the theory 
that defendant had been absent for 
six months without designating an 
agent on whom process could be 
served, is erroneous. Sonnak vy. Wal- 
ker, 191 App. Div. 156, 180 NYS 847. 
(2) And where the affidavit stated as 
a ground that defendant “had ab- 
sconded and absented himseif from 
his usual place of abode in this State,” 
the court had no authority to order 
service by publication on him as a 
nonresident. Parker y. Burton, 172 
Mo. 85, 91, 72 SW 663. (3) So where 
the petition and the affidavit pro- 
ceeded on the theory that defendant 
was a resident of the state but had 
gone out of the state so that process 
could not be served ‘on her, and the 


from the affidavit that grounds for; clerk proceeded on the theory that 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


: aa 


§§ 180-182] 


| 
Truth or falsity of statements. 


davit or complaint states the facts made essential by 
statute as a prerequisite to this mode of service, the 
right to an order of publication is, by some statutes, 
made absolute,*® and it is immaterial whether or not 
such statements are true;*® but under other stat- 
utes the reverse of this would seem to be true.47 

If the facts stated in the af- 
fidavit are sufficient to give the court jurisdiction to 
make the order, it is not subject to collateral at- 


Collateral attack. 


tack.48 


[§ 181] e. Facts Existing at Time Order Made. 
An order for service of process by publication must 
be based on facts existing at the time it was made,*® 
since the object of the statute is, if possible, to se- 
cure actual notice of the pendency of the action;*° 
but it is not necessary that the making of the affi- 
davit and the order should follow in instantaneous 
suecession;°! and it has generally been held that an 
order to possess validity may be based on an affidavit 
made and presented within a reasonable time before 


she was a nonresident, the publication 
was insufficient. Laird v. Dickirson, 
foMiek A, 324 [aff 241 Ill. 380, 89 NE 

45. Gallum v. Weil, 116 Wis. 236, 
92 NW 1091. 

46. Gallum vy. Weil, supra. 

[a] In Missouri as_- elsewhere 
shown, the rule above stated is ap- 
plicable under one section of its stat- 
utes, whether the order is made by 
the court or the clerk, while un- 
der another section, by which the 
court alone is empowered to make the 
order, an order can be granted only 
after a judicial investigation and aft- 
er the court is satisfied that personal 
rath cannot be made. See supra 

47. Kitchen v. Crawford, 13 Tex. 
516. See South Carolina and Utah 
cases supra § 178; and statutes which 
generally require a judicial investi- 
gation. 

48. Evans v. Weinstein, 124 App 
Div. 316, 108 NYS 753 [aff 195 N. Y. 
549 mem, 88 NE 1119 mem]; Smith 
v. R. B. I. Building Corp., 126 Misc. 
826, 215 NYS 1. To same effect Forbes 
v. Hyde, 31 Cal. 342. 

49. Cannon v. Lunsford, 89 Ark. 64, 
115 SW 940; Cohn v. Kember, 47 Cal. 
144; Forbes v. Hyde, 31 Cal. 342, 351; 
New York Baptist Union for Minis- 
terial Education v. Atwell, 95 Mich. 
239, 54 NW 760; Rockman v. Acker- 
man, 109 Wis. 639, 85 NW 491; Roose- 
velt v. Land Impr. Co., 108 Wis. 653, 
84 NW 157. 

“The affidavits should be prepared 
with reference to the condition of 
things as they exist at the time when 
the order for publication is applied 
for—the residence of the defendant, 
or the inability to find him at that 
time. The proceedings are to follow 
each other in reasonably quick suc- 
cession.” Forbes v. Hyde, supra. To 
same effect Bank of Venice v. Hut- 
chinson, 19 Cal. A. 219, 125 P 252. 

50. Forbes v. Hyde, 31 Cal. 342. | 

51. Cannon vy. Lunsford, 89 Ark. 
64, 115 SW 940; Roosevelt v. Land, 
one Impr. Co., 108 Wis. 653, 84 NW 
57. 

52. U.S.—Spreen v. Delsignore, 94 
Fed. 71. 

Ark.—Cannon v. Lunsford, 89 Ark. 
64, 115 SW 940. 

Cal.—Cohn v. Kember, 47 Cal. 144; 
Forbes v. Hyde, 31 Cal. 342; Bank of 
Venice v. Hutchinson, 19 Cal. A. 219, 
125 P 262. 

A Ill.—Campbell v. McCahan, 41 Ill. 
5: 

Iowa.—Snell v. Meservy, 91 Iowa 
322, 59 NW 32. 

Ky.—Cornwall v. Falls City Bank, 
92 Ky. 381, 18 SW 452, 138 KyL 606. 

Mich.—-Peo. v. Booth, 121 Mich. 131, 
79 NW 1100; 


{50 C. J.—34] 


PROCESS 


Where the affi- 
no presumption 


meantime.®? If 
der is valid.*4 


Supplemental 
publication was 


upheld where a 


The contents of 


be invalid.°® 


Mich. 51, 56 NW 1051; New York 
Baptist Union for Ministerial Educa- 
uve v. Atwell, 95 Mich. 289, 54 NW 

Mo.—Himmelberger-Harrison Lum- 
ber Co. v. Keener, 217 Mo. 522, 117 
Sw 42. 

Nebr.—-Leigh v. Green, 62 Nebr. 
344, 86 NW 1093, 89 AmSR 751 [aff 
193 U. S. 79, 24 SCt 390, 48 L. ed. 623]. 

Okl.—Myers v. Purdy, 108 Okl. 147, 
234 P 638. 


Utah.—Atkinson v. Atkinson, 43 
Utah 53, 134 P 595, 47 LRANS 499. 
Wis.—Rockman v. Ackerman, 109 


Wis. 639, 85 NW: 491; 
Land, ete., Impr. Co., 108 Wis. 653, 84 
NW 157. 

See Wiik v. Russell, 173 Minn. 580, 
218 NW 120 (recognizing rule). 

Compare Aherne v. WakKeeney 
Land, ete: Cot; 82) Kan.- 435, 108 P 
842 (where the court held that a de- 
cree rendered on an order granted 
thirty-seven days after the affidavit 
was sworn to was not void by reason 
of this lapse of time). 

“The particular time or date upon 
which a particular state of facts is 
shown to exist is material as affect- 
ing the validity of the affidavit, which 
has reference to the whereabouts of 
a defendant, as to whether service 
may be had upon him by publication. 
The whereabouts of a party may be 
easily known at one time by the use 
of due diligence, and within a short 
time thereafter his whereabouts can- 
not be discovered by the use of due 
diligence. Or by use of due diligence, 
a party’s whereabouts may still be 
unknown after due diligence has been 
used to find him. Yet, within a short 
time thereafter, he may be easily 
found by the exercise of reasonable 
diligence. Therefore, after an un- 
reasonable length of time has elapsed 
from the date of making the affidavit, 
and such an affidavit is sought to be 
used for the purpose of obtaining 
service by publication on such a de- 
fendant, the affidavit is void, and such 
a publication, being based upon such 
an affidavit, confers no jurisdiction 
on the court to render a judgment.” 
Myers v. Purdy, 108 Okl. 147, 149, 150, 
234 P 638. 


53. Peo, vs Booth, 121 Mich. 131, 
79 NW 1100; Crombie v. Little, 47 
Minn. 581, 50 NW 823; Leigh v. 


Green, 63 Nebr. 344, 86 NW 1093, 89 
AmSR 751 [aff 193 U.S. 79, 24 SCt 
390, 48 L. ed. 623]; Atkinson v. At- 
kinson, 43 Utah 53, 134 P 595, 47 
LRANS 499; and cases supra note 52. 

[a] Affidavit made in present 
tense is to be construed as covering 
the entire period during which per- 
sonal service might be made under 
the forms prescribed by law. Snell vy. 


Adams v. Hosmer, 98; Meservy, 91 Iowa 322, 59 NW 32. 


Roosevelt v.- 
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the making of the order,®?—within such a time that 


can fairly arise that the state of 


facts presented by the affidavit have changed in the 


this requirement is satisfied, the or- 
In subjoined notes are set out in- 


stances in which the court held the order valid®® or 
invalid®® according as it considered the time between 
the presentation of the affidavit and the making of 
the order reasonable or unreasonable. 


affidavit. Although an affidavit for 
not filed within a reasonable time 


before the granting of the order,®* the order will be 


supplemental affidavit, showing the 


existence of the jurisdictional facts, was filed one day 
before the order was granted.°§ 
[§ 182] f. Form and Contents—(1) In General. 


the order are prescribed by statute, 


and the requirements of the statute in this regard 
must be substantially complied with or the order will 
If the order complies substantially 
with the requirements of the statute, it will be suffi- 


54 Cornwall v. Falls City Bank, 
92 Ky. 381, 18 SW 452, 13 KyL 606; 
Crombie y. Little, 47 Minn. 581, 50 
NW 823; Leigh v. Green, 62 Nebr. 
344, 86 NW 1093, 89 AmSR 751 [aff 
193 U.S. 79, 24 SCt 390, 48 L. ed. 623]. 

55. See cases infra this note. 

[a] One day.—A warning order 
based on an affidavit made the day 
before is valid. Cornwall v. Falls 
City Bank, 92 Ky. 381, 18 SW 452, 13 
KyL 606. 


{[b] Two days.—Peo. v. Booth, 121 
Mich. 131, 79 NW 1100; Adams v. 
Hosmer, 98 Mich. 51, 56 NW 1051 


(order obtained early on Monday on 
an affidavit made at a late hour on 
Saturday, alleging that defendant is a 
resident of the state of Washington) ; 
Leigh v. Green, 62 Nebr. 344, 86 NW 
1093, 89 AmSR 751. [aff 193° U.S. 79, 
24 SCt 390, 48 L. ed. 623] (order based 
on an affidavit filed two days before 
the petition). 

{c] Three days.—A warning or- 
der is not void because it was issued 
on an affidavit made three days before 
issuance of the warning order. Can- 
non vy. Lunsford, 89 Ark. 64, 115 SW 
940. 


[a] 
Myers v. Purdy, 
638. ; 

[b] Four months.—Spreen v. Del- 
signore, 94 Fed. 71; Forbes v. Hyde, 
31 Cal. 342. 

[ce] One month.—Atkinson v. At- 
kinson, 438 Utah 53,°134 RP 595, 47 
LRANS 499. 

[d] Twenty-five 
v. Ackerman, 109 Wis. 639, 85 
491. 

{e] Twenty days.—Campbell  v. 
McCahan, 41 Jll. 45. 

[f] Two weeks.—An order for 
publication granted on an affidavit 
made two weeks before the order, the 
affidavit being based in part on a 
sheriff’s return filed six weeks prior 
to the making thereof, is void. 
Roosevelt v. Land, etc., Impr. Co., 
108 ‘Wis. 6538, 84 NW 157. 


See cases infra this note. 
One year and two days.— 
108 Okl. 147, 234 P 


days.—Rockman 
NW 


[g] Five days.—New York Baptist 
Union for Ministerial Education v. 
Atwell, 95 Mich. 239, 54 NW 760 


[disappr Himmelberger-Harrison 
Lumber Co. v. Keener, 217 Mo. 522, 
117 SW 42]. 

57. See supra text and notes 52, 53. 

58. Brown v. Sandell, 
313, 249 P 209. 

59. S.—Indiana, 
ete., Co. v. Brinkley, 
91 CCA 91. 

Alaska. 
Alaska 656. 

Ma.—Laflin v. Gato, 
SOE Oo. 

Iowa.—-Newman v. Bowers. 72 Iowa 

| 465, 34 NW 212, 


etc., Lumber, 
164 Fed. 9638, 


Stevenson v. Hargraves, 5 


50 Fla. 558, 


OM Cale AL” 
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cient.°° It need not follow the exact language of the 
statute if the meaning of it is the same.*! 


must be in writing.®? 


sential to the validity of the order. 


Signature of clerk is not essential in the absence of 
a statute requiring it.** But when such signature is 
required by statute,®® failure of the clerk to sign the 
_ order of publication has been held to render the or- 
der fatally defective,®’ but this omission may, in 
some circumstances, be considered merely as a cura- 
ble irregularity,®® especially on collateral attack.®° 
Precess not running in name of state. 
tional provision that all writs and processes shall run 
in the name of the state is held to be directory 
only;7° and an omission in that regard in an order 


Ky.—Payne v. Hardesty, 14 SW 348, 
12 KyL 336; Brownfield v. Dyer, 7 
Bush 505. i 

Md.—Hardester v. Sharretts, 84 Md. 
146, 34 A 1122. 


Minn.—Wiik v. Russell, 173 Minn. 
580, 218 NW 110. 
Miss.—Ingersoll v. Ingersoll, 42 


Miss. 155. 

Mo.—Van Natta v. Harroun Real 
Est. Co., 221 Mo. 373, 120 SW 738; 
Kelly v. Murdagh, 184 Mo. 377, 83 SW 
437; Troyer v. Wood, 96 Mo. 478, 10 
Sw 42, 9 AmSR 367; Pomeroy v. 
Betts, 31 Mo. 419; Adams v. Heck- 
scher, 83 Fed. 281 (construing Mis- 
souri law). 

Mont.—Smith v. Collis, 42 Mont. 
350, 112 P 1070, AnnCas1912A 1158. 

Nev.—Victor Mill, ete., Co. v. Jus- 
tice Ct., 18 Nev. 21, 1 P 831. 

N. Y.—Eleventh Ward Bank _ v. 
Powers, 43 App. Div. 178, 59 NYS 314; 
Reynolds v. Cleary, 61 Hun 590, 16 


NYS 421; Brookes v. Taylor, 44 Hun 
554, 9 NYSt 68; Kennedy v. Arthur, 
11 NYS 661. 


Or.—Odell v. Campbell, 9 Or. 298. 
Ss. C—Clemson Agricultural Col- 
lege v. Pickens, 42 S. C. 511, 20 SE 401. 
Utah.—Park v. Higbee, 6 Utah 414, 
24 P 524, be 
Wis.—De Fyn v. Power, 167 Wis. 
342, 167 NW 447; O’Malley v. Fricke, 
104 Wis. 280, 80 NW 436; Beaupre v. 
Brigham, 79 Wis. 436, 48 NW 596. 
fa] Warning orders.—(1) Warn- 
ing orders must contain all the re- 
citals required by the statute au- 
thorizing them. Cross vy. Wilson, 52 
Ark. 312, 12 SW 576; Lawrence v. 
Staté, 30 Ark. 719; Preston v. Smith, 
5 Ky. Op. 586. (2) Where the statute 
requires the order to designate the 
month and day of the month on 
which the term of court will com- 
mence, an order stating that defend- 
ants “are warned to appear in this 
court within thirty days and answer 
the complaint of the plaintiff” is in- 
sufficient. Cross v. Wilson, supra. 
(3) An order directing the publica- 
tion of a warning order, in a suit 
by the state for the recovery of a 
balance due on land sold by it, must 
contain all the recitals required by 
the statute providing that the order 
shall contain the title of the suit, the 
date and amount of the note or bond 
proceeded upon, and a description of 
the land upon which the lien is sought 
to be enforced, and warning defendant 
to appear and make defense on the 
first day of the term of court that 
commences more than sixty days from 
the date of such order. Lawrence v. 

State, supra. (4) A warning order to 
"A nonresident defendant, under Civ. 
Code § 57, need not be actually made 
on the petition, but may be written 
on a separate paper, and attached 
thereto. Harlammert v. Moody, 26 
SW 2, 15 KyL 839. 

60. Gay v. Ulrichs, 136 App. Div. 
809, 121 NYS 726; Littlejohn v. Lef- 
fingwell, 34 App. Div. 185, 54 NYS 
536; Brooke v. Saylor, 44 Hun 554, 


But in the absence of a stat- 
ute requiring it, neither a seal** nor a date®* is es- 


PROCESS 
The order 


Surplusage. 


for publication, 


Defendant. 


A constitu- 


9 NYS 68. 
61. Smith v. Collis, 42 Mont. 350, 
112 P 1070, AnnCasi9i2A 1158. 


62. Carr v. King, 184 Iowa 734, 169 
NW 133. 
63. Clemson Agricultural College 


v. Pickens, 42 S. C. 511, 20 SE 401. 

64. Clemson Agricultural College 
v. Pickens, supra. See Foster v. 
Givens, 67 Fed. 684, 14 CCA 625 (the 
fact that an order is not dated, and 
consequently does not show that it 
was made before publication, will not 
render it fatally defective on a collat- 
eral attack on a judgment by default, 
where the publisher’s certificate an- 
nexed to the order states that it was 
published, etc). 


hee Smith v. Valentine, 19 Minn. 
66. See statutory provisions. 
67. Du Bose v. Du Bose, 90 S. C. 


87, 72 SE 645. 

fa] Signature after publication 
does not cure defect. Du Bose v. Du 
Bose, 90 S. C. 87, 72 SE 645. 

68. McDermott v. Gray, 198 Mo. 
266, 95 SW 4381. 

69. See cases infra this note. 

{a] Thus, where the order pub- 
lished was full and complete and 
purported to be attested by the proper 
officer, the neglect of the clerk to sign 
his name at the foot of the order en- 
tered by him in the book kept for the 
entry of such orders will be treated 
on collateral attack as a mere clerical 
omission in matter of form, and such 
omission is cured by the entry of 
the judgment. In re James, 99 Cal. 
374, 33 P 1122, 37 AmSR 60; McDer- 
mott v. Gray, 198 Mo. 266, 95 SW 431. 

70. See supra § 30. 

71. Hansford v. Hansford, 34 Mo. 
A. 262. 

72. Kansas City v. Woerishoeffer, 
249 Mo. 1, 155 SW 779; Winningham 
v. Trueblood, 149 Mo. 572, 51 SW 
399; Curzen v. Stephens, 123 Mo. 337, 
27 SW 567, 45 AmSR 549; Burnes v. 
Burnes, 61 Mo. A. 612; Banfield v. 
Hollenbeck, 184 App. Div. 618, 172 
NYS 3877; Von Rhade vy. Von Rhade, 
2 Thomps. & C.:(N. Y.) 491. 

[a] Thus the order is not vitiated 
by reason of the fact that it con- 
tained an alternative for personal 
service without the state. Banfield 
v. Hollenbeck, 184 App. Div. 618, 172 
NYS 3877. 

73. Littlejohn v. Leffingwell, 34 
App. Div. 185, 54 NYS 536. 

74. See supra §§ 112, 149. 

75. Hambel v. Lowry, 264 Mo. 168, 
174 SW 405. 

[a] Reason for rule.—‘‘The real 
purpose of the statute is that the 
published notice shall advise the un- 
known defendant of the facts the 
petition alleges in describing his in- 
terest and its derivation, not that the 
form of the allegation is unvaryingly 
to be preserved. There is no peculiar 
sanctity in form. Notice of the facts 
alleged is the essential thing.’”” Ham- 
bel v. Lowry, 264 Mo. 168, 182, 174 
SW 405. 


Ir mae y' 


8S. 182-184 


of publication is cured by the statute of jeofails.‘* 
An otherwise valid order is not viti- 
ated by surplusage.*? 

Second order. 


Where, after obtaining an order 
plaintiff, believing the affidavits to 


be insufficient, procured another order, the validity 
of the second order was not destroyed by the exist- 
ence of the first. 

[§ 183] (2) Description of Interests of Unknown 
An order for publication against un- 
known defendants’4 which advises defendants of the 
identical facts as to their interest alleged in the pe- 
tition is sufficient on collateral attack although it 
does not do so in the identical words of the petition.*® 

[§ 184] (3). Naming Parties.7° 
of plaintiffs’? and of defendants, if known,’® should 


73 


The names both 


76. 
§ 197. 

Use of initials of given name see 
Names § 9. 

77. Brodie v. Skelton, 11 Ark. 120; 
Newman v. Bowers, 72 Iowa 465, 34 
NW 212. 

{a] Rule applied.—Upon a petition 
filed by Rike as plaintiff, notice by 
publication was given stating plain- 
tiff’'s name to be Pike, and a judgment 
was rendered against defendants by 
default in favor of Pike. Upon this 
judgment a special execution was 
issued in favor of Rike, and the land 
was bid in by, and deeded to, him. 
Held that the judgment. was without 
jurisdiction and void, and that the 
sale and deed were void also. New- 
man v. Bowers, 72 Iowa 465, 34 NW 


212. 

Detroit v. Detroit City R. Co., 
54 Fed. 1; Brodie v. Skelton, 11 Ark. 
120; Elting v. Gould, 96 Mo. 535, 9 
SW 922; Chamberlain v. Blodgitt, 96 
Mo. 482, 10 SW 44; Troyer v. Wood, 
96 Mo. 478, 481, 10 SW 42, 9 AmSR 
367; Whelan v. Weaver, 93 Mo. 430, 
6 SW 220; Skelton v. Sackett, 91 Mo. 
377, 3 SW 874 [overr on other grounds 
Mosely v. Reily, 126 Mo. 124, 28 SW 
895, 26 LRA 721}. But see McCully 
v. Heller, 66 HowPr (N. Y.) 468 (in 
an order for publication, a clerical 
mistake in naming one of the defend- 
ants as “Albert,” instead of “Alfred,” 
is not sufficient to vitiate the service, 
where the affidavit and copies of the 
order, and the summons and notice 
served on defendant, contained the 
correct name). 

“In no other conceivable way 
could the order be ‘directed’ to them.” 
Troyer v. Wood, supra. 

[a] Improper designations.—(1) 
“Daniel Tragar’” for Daniel Troyer. 
Troyer v. Wood, 96 Mo. 478, 10 SW 42, 
9 AmSR 367. (2) “N. B. Miller” for 
N. B. Millen. The two names are not 
idem sonans and the judgment is ab- 
solutely void. Chamberlain v. Blod- 
gitt, 96 Mo. 482,10 SW 44. (3) “The 
Washington Trust Company” for The 
Washington Trust Company of the 
City of New York. Detroit v. De- 
troit City R. Co.,54 Fed. 1. 

{b] Unknown heirs of party des- 
ignated.—Where the bill was filed 
against the unknown heirs of Ben- 
jamin Hardester, an order directed to 

the children of “Abraham Hardester” 
was fatally defective. MHardester v. 
Sharretts, 84 Md. 146, 34 A 1122. 

[ec] Name by which usually known. 
—An order against a defendant in 
which the christian and surname des« 
ignated is that by which he is usually 
known is sufficient. Steinmann vy, 
Strimple, 29 Mo. A. 478. 

[ad] Mistake in middle name.—(1) 
Where the middle letter is no part 
of the name, a mistake in the middle 
name of defendant will not vitiate 
the order. Beckner vy. McLinn, 107 
Mo. 277, 17 SW 819. (2) And espe- 
cially is this so where defendant ap- 

| peared by counsel in the suit, made 


In published notice see infra 


SS ee ee ee a a ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be correctly stated in the order. Publication is in- 
effective as against one of several defendants not 
named in the order,*® even though publication was 
actually made against all of them;8° and it has been 
held that an order is void where it names only the de- 
fendant on whom service is made by publication and 
omits the resident defendant.’ 

Unknown defendants. If it is sought to make un- 
known persons parties defendant,®? the order must 
state the fact that they are unknown.®? 

[§ 185] (4) Statement of Jurisdictional Facts. 
In some jurisdictions it has been held that the order 
must state the facts showing that publication is au- 
thorized,** but in other jurisdictions it has been held 
that the order need not recite a finding of the ju- 
risdictional facts which are required to appear in the 
affidavit,*®> and if it does so, such recital may be 
treated as surplusage.*® The order, it is said, is only 
the conclusion of the court based on the affidavit and 
need not contain any recitals of fact whatever.8? It 
will be presumed from the fact of making the order 
that the jurisdictional facts necessary to its making 
were duly established by the affidavit®® or by the 


no suggestion of insufficiency in the] v. Cole, 155 Mo. 206, 55 SW 1052]. 

But in Alabama it has been 
held that an order of publication 
regular in other respects, but omit- 
ting to give the facts and object of 
the bill, is sufficient to give the court 
jurisdiction, and that such omission 


[ce] 


process of the court, and took no ap- 


peal. Beckner v. McLinn, supra. 
79. Pomeroy v. Betts, 31 Mo. 419. 
80. Pomeroy v. Betts, supra. 
81. Van Natta v. Harroun Real 


Est. Co., 221 Mo. 373, 120 SW 738. 
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affidavit and complaint.®® 

[S$ 186] (5) Stating Object and Nature of Ac- 
tion.°° Statutes of some jurisdictions require the 
order of publication to state briefly in general terms 
the object and nature of the action,®! and, in con- 
struing them, it has been held that a noncompliance 
with this requirement renders the order fatally de- 
fective.°” 

[§ 187] (6) Fixing Day of Appearance.®? In the 
absence of a statutory requirement to that effect, it 
has been held not necessary that the order should 
fix a specific day for defendant’s appearance.°* But 
the statutes sometimes contain provisions requiring 
orders of publication or warning -orders to fix the 
date when defendant must appear,®® and an order 
fixing the date of appearance but not in accordance 
with the statutory provisions on the subject is void.°® 

[§ 188] (7) Directing Publication. The order 
should direct publication of summons in accordance 
with the provisions of the statute authorizing pub- 
lication.®7 

Designation of newspaper.®® It should designate 
the newspaper in which publication is to be made.®® 
at the next term of said court, to be 
holden . . . on the first Monday, 
1877,” it was held that, inasmuch as 
the law designated the first Monday 
of May, 1877 as the time when the 


next term of the court was to be held, 
the order inferentially named the 


82. See supra § 112. 

83. State v. Staley, 76 Mo. 158. 

84 Little v. Currie, 5 Nev. 90. 

85. Wilson Co. v. Trainor, 27 Cal.|20 Ala. 732; 


A. 43, 148 P 954; Goodale v. Coffee, 24 
Or. 348, 33 P 990; Knapp v. King, 6 
Or. 243; Allen y. Gilliland, 6 Lea 
(Tenn,.) 521, 531. 
“A’s the order itself is not neces- 
sarily the notice to be published, but 
constitutes simply part of the record 
of the cause, there can be no good 
reason for holding that it shall con- 
tain recitals of facts that do suffi- 
ciently appear from other parts of 
the record.” Allen v. Gilliland, supra. 


86. Goodale v. Coffee, 24 Or. 346, 
33° P 990. 

87. Goodale v. Coffee, supra. 

88. Wilson Co. v. Trainor, 27 Cal. 


A. 43,148 P 954; Barnard v. Heydrick, 
49 Barb. (N. Y.) 62, 2 AbbPrNS 47, 
32 HowPr 97. 


89. Knapp v. King, 6 Or. 243. 

90. In notice published see infra 
§ 201. 

91. See statutory provisions. 

92. Adams v. Heckscher, 83 Fed. 
281; Saffold v. Saffold, 14 Ark. 408; 


Brodie v. Skelton, 11 Ark. 120; Win- 
ningham v. Trueblood, 149 Mo. 572, 
51 SW 399. 

[a] Affidavits held insufficient.— 
(1) An order which is silent as to 
the most material object of the bill 
is fatally defective. Saffold v. Saf- 
fold, 14 Ark. 408. (2) An order stat- 
ing merely that it is ‘‘to obtain judg- 
ment for specific performance of a 
contract to convey” specified land is 
insufficient. Adams v. Heckscher, 83 
Fed. 281. (3) An order in a suit to 
set aside a deed which misdescribes 
the land is fatally defective. It is not 
possible to state the object and gen- 
eral nature of the petition unless the 
land to be affected by the contem- 
plated judgment is correctly de- 
seribed. Winningham v. Trueblood, 
149 Mo. 572, 51 SW 399 [overr Golds- 
worthy v. Thompson, 87 Mo. 233]. 

{b] Affidavit held sufficient.—Un- 
der a statute providing that in a scire 
facias proceeding to revive a judg- 
ment if defendant cannot be found the 
court may make an order setting forth 
briefly the nature of the case, an order 
of publication is sufficient if it states 
the nature of the cause without stat- 
ing the exact nature of the writ sued 
out. Simpson v. Watson, 15 Mo. A. 
425 foverr on other grounds Sutton 


is no ground to reverse the decree. 
Birmingham Realty Co. v. Barron, 150 
Ala. 232, 43 S 346; Gannard v. Eslava, 
McGowan vy. Mobile 
Branch Bank, 7 Ala. 823. 


5 oo In notice published see infra 
94. Lewis v. Weidenfeld, 114 Mich. 


581, 72 NW 604. 

4 [a] Thus, under a statute provid- 
ing that the order shall require a non- 
resident defendant to “appear and 
answer in not less than four months,” 
an order requiring a nonresident to 
“appear and answer the bill of com- 
plaint within four months from the 
date of the order” is sufficient. Lewis 
v. Weidenfeld, 114 Mich. 581, 590, 72 
NW 604. 

95. See statutory provisions. 

96. Laflin v. Gato, 52 Fla. 529, 42 
S 387; Payne vy. Hardesty, 14 SW 
348, 12 KyL 336; Brownfield v. Dyer, 
7 Bush (Ky.) 505; Preston v. Smith, 
5 Ky. Op. 586. 

[a] Not less than thirty, nor more 
than fifty, days.—An order fixing the 
appearance day fifty-two days from 
the date of the order is void, under a 
statute prescribing that the date to 
be fixed should be not less than thirty, 
nor more than fifty, days. lLaflin v. 
Gato, 52 Fla. 529, 42 S 387. 

{b] Not less than sixty days.—(1) 
Under Civ. Code Pract. § 57 subs 7, 
providing that a warning order shall 
warn defendant to answer on the first 
day of the term commencing not less 
than sixty days thereafter, if defend- 
ant is summoned to answer in less 
time than sixty days after the giving 
of the order, such order is void; and a 
judgment rendered thereon against 
nonresidents is also void. Payne v. 
Hardesty, 14 SW 348, 12 KyL 336; 
Brownfield v. Dyer, 7 Bush (Ky.) 505; 
Preston v. Smith, 5 Ky. Op. 586. (2) 
It has been held, however, that this 
statute does not govern proceedings 
in the Louisville chancery court 
which has no stated terms and is re- 
garded as always open for the trans- 
action of business. The practice in 
that court is governed by another 
statute under which it is made the 
duty of the clerk to warn the non- 
resident to answer within sixty days. 
Trish Bldg., etc., Assoc. v. Clemons, 
SVs. 

[ec] Omission of month; sufficien- 
cy on collateral attack.—Where an 
order directed defendant “to appear 


first Monday of May and was not so 
defective as to be subject to collateral 


attack. Jasper County v. Wadlow, 
82 Mo. 172. 

97. U. S.—Oswald v. Kampmann, 
28 Fed. 36. 


eee Gann v. Fitzgerald, 23 Cal. 

Colo.—Calvert v. Calvert, 15 Colo. 
390, 24 P 1043. 

Iowa.—-Guise v. Early, 72 Iowa 283, 
33 NW 683. 
5 Miss.—Foley v. McDonald, 46 Miss. 
38. 

Mo.—Otis v. Epperson, 88 Mo. 1381. 

N. Y.—Duryea v. Duryea, 219 App. 
Div. 736, 205 NYS 92. 

Porto Rico.—Huete v. Teillard, 17 
Porto Rico 46. 

Pekar WYRE v. Dex, 


323. 
Utah.—Park v. Higbee, 6 Utah 414, 
24 P 524. 

Wis.—Roosevelt v. Ulmer, 98 Wis. 
356, 74 NW 124. 

And see cases infra this section. 

98. See also infra §§ 209-211. 

99. Guise v. Early, 72 Iowa 283, 
33 NW 683; Foley v. McDonald, 46 
Miss. 238; and cases infra note 1. 

{a] In Missouri (1) it is provided 
by statute that “every order (of pub- 
lication) against non-residents .. . 
shall, be published in some newspaper 
published in this state, which the 
plaintiff, or his attorney of record, 
with the approval of the judge or 
clerk making the order may designate 
as most likely to give notice to the 
person to be notified.” If the petition 
is filed in vacation and such showing 
made as authorizes the clerk to make 
the order in vacation, it is to be pub- 
lished in a paper which he approves. 
If made in the term by the court, the 
paper selected must be approved by 
the judge. It is not left to the dis- 
eretion of plaintiff's attorney, or, 
when the order is made by the court, 
to the clerk and plaintiff’s attorney; 
but the court must designate in the 
order the paper ‘most likley to give 
notice to the person to be notified.” 
Otis v. Epperson, 88 Mo. 131, 134. 
(2) Where the notice by publication 
is signed by plaintiff’s counsel, the 
objection is not tenable that there 
was no designation of a newspaper 
by plaintiff's counsel. Hansford vy. 
Hansford, 34 Mo. A. 262. 

[b] Im Texas, even if the clerk 
has no authority to indicate in the 


Calhoun, 
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But although the statutes frequently require in ex- 
press terms that the order shall direct publication in 
a paper most likely to give notice to defendant,* this 
fact need not be recited in the order.” 
‘Time and duration of publication.’ 
quirements as to directions as to the time when pub- 
heation shall commence and the length of time dur- 
ing which it should be made* must be complied with.°® 
But there is authority to the effect that, if publica- 
tion is made for the proper length of time, it will not 
be vitiated by the fact that the directions of the or- 
der were for publication for a shorter period of time 


than required by statute.° 


[§ 189] (8) Directing Mailing of Copies of Sum- 
mons, Complaint, and Order—(a) In General. 
very general requirement of the statutes that the 
order of publication shall direct copies of the sum- 
mons, or of the complaint and summons, or of the 
complaint, order, and summons, according as the 
statute may provide,’ to be deposited in the post 
office directed to defendant to be served at his place 
of residence, if it is known or can be ascertained.* 


citation directing publication the par- 
ticular paper in which it should be 
published, such indication is mere 
surplusage and does not invalidate 
the citation where the same was duly 
and legally served. Wyser v. Cal- 
houn, 11 Tex. 323. 

{c] Failure to designate newspa- 
per—collateral attack.—Although an 
omission to designate the particular 
newspaper renders the order defec- 
tive, it is not such an error as will 
avoid the judgment on collateral at- 
tack, where it is not attempted to be 
shown that the newspaper actually 
selected was not published within the 
state or that it was not likely to give 
notice to the parties interested. 
Kane v. McCown, 55 Mo. 181. 

{d] Misnomer of newspaper.—A 

discrepancy in names of newspapers 
designated in the order of publica- 
tion due to an inadvertent misnomer 
is a mere irregularity which is sus- 
ceptible of later correction and which 
does not vitiate the order. Karchman 
v. Karchman, 131 Misc. 462, 227 NYS 
194 [rev on other grounds 230 NYS 
856]. 
Pa Stating that paper is “a news- 
paper.”—While the citation com- 
manding the publication of a notice of 
action should state that the paper or 
sheet in which the publication is to 
be made is a newspaper, an omission 
so to do is a mere irregularity, and 
cannot be relied on as vitiating a 
judgment which is collaterally at- 
tacked. Oswald v. Kampmann, 28 
Fed. 36. oF 

1. See statutory provisions. 

2. Seaver v. Fitzgerald, 23 Cal. 85; 
Calvert v. Calvert, 15 Colo. 390, 24 P 
1043; Coffin v. Elgin, 243 Mo. 455, 147 
SW 835; Green v. Squires, 20 Hun 
(Ni Y¥:) 15; Schroeder v. Lear; 17 
NYWklyDig 574. 

[a] ‘It will be presumed in the ab- 
sence of evidence to the contrary that 
the paper designated was most likely 
to give notice to defendant although 
the order does not so state. Seaver 
VWumitze erald,23 Cal... 8538 Calvert. v. 
Calvert, 15 Colo. 390, 24 P 10438. 

3. See also infra §§ 205-208. 

4. See statutory provisions. 

5. Duryea v. Duryea, 219 App. 
Div. 736, 220 NYS 92; Huete v. Teil- 
lard, 17 Porto Rico 46; Park v. Hig- 
bee, 6 Utah 414, 24 P 524; Roosevelt 
v. Ulmer, 98 Wis. 356, 74 NW 124. 

[a] Thus the requirement that the 
order shall direct service of Summons 
to be made by publication not less 
than once a week for six weeks and 
that the first publication must be 
made ‘‘within three months” from the 
date of the order is not sufficiently 
complied with by an order requiring 
the service to be made ‘‘three months 
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Statutory re- 


[§§ 188-189 


A substantial compliance with this requirement is 
necessary® and sufficient.+° 
' Place to which copies directed.11 
ant’s place of residence is given by the affidavit, the 
order must direct the copies to be sent to the place 
so designated,!? and where the order directs the mail- 
ing to be made to a place different from that so des- 
ignated, the court acquires no jurisdiction,*® al- 
though personal service on defendant at the place 
designated by.the affidavit is made under an alterna- 
tive clause in the order.+*4 

Time of mailing. Statutory requirements as to di- 


Where defend- 


rections contained in the order as to the time of mail- 


Tiassa, ||) be svords+ 


from the date” thereof. Roosevelt v. 
Ulmer, 98 Wis. 356, 74 NW 124, 

6. Blight v. Banks, 6 T. B. Mon. 
(Ky.) 1292, 200,17 AmD 136. 

“The note of the time of insertion 
in the order, is designed as a direc- 
tion to the printer, and is not essen- 
tial to the validity of the order, and 
if the printer, knowing that this di- 
rection to insert it, is not long enough 
to comply with the law, shall con- 
tinue the publication for a sufficient 
length of time, no reason is perceived 
for holding the publication defec- 
tive.” Blight v. Banks, supra. 

7 See also infra §§ 222-224. 

8. See statutory provisions. 

9. U. S.—Neff v. Pennoyer, 17 F. 
Cas. No. 10,0838, 3 Sawy. 274-[aff 95 U. 
S. 714, 24 L. ed. 565]. 

Cal.—Parsons v. Weis, 144 Cal. 410, 
Kien Eesti OO Ke 

Colo.—Calvert v. Calvert, 15 Colo. 
390, 24-P 1043. 

Ga.-—Watters v. Southern Brighton 
Mills, 168 Ga. 15, 147 SE 87. 

Miss.—Ingersoll v. Ingersoil, 42 
Miss. 155. 

N. Y.—Hleventh Ward Bank _v. 
Powers, 438 App. Div. 178, 59 NYS 
314; Reynolds vy. Cleary, 61 Hun 590, 
Ny NYS 421; McCool v. Boller, 14 Hun 

Or.—Colfax Bank vy. Richardson, 34 
Or, 518) 54°RP) 359,75 AmoR 1664. 

S. D.—Ryan v. Simpson, 28 S. D. 
157, 132 NW 691. 

Wis.—De Fyn v. Power, 167 Wis. 
342, 167 NW 447; Roosevelt v, Ulmer, 
98 Wis. 356, 71 NW 124; Beaupre v. 
Brigham, 79 Wis. 436, 48 NW 596. 

And see infra § 190. 

10. Littlejohn v. Leffingwell, 34 
App. Div. 185, 54 NYS 536; Brooke v. 
Saylor, 44 Hun 554, 9 NYSt 68. 

[a] Order held insufficient.—If the 
statute requires a direction that the 
order, aS well as the summons and 
complaint, be mailed, an order direct- 
ing the mailing of the summons and 
complaint, but making no mention 
of the order, is fatally defective. 
Eleventh Ward Bank v. Powers, 43 
App. Div. 178, 59 NYS 314; McCool 
vy. Boller, 14 Hun (N. Y.) 73. 

[b] Order held sufficient.—An or- 
der directing that “plaintiff deposit 
in the post office, at the city of Brook- 
lyn, a set of copies of the summons 
and complaint in this action, and of 
this; order, oh a 4s directed: 7to.s the 
said defendants, Lucy A. Littlejohn 
Leffingwell and Elisha Dyer Leffing- 
well, at Cairo, Egypt,” is a substan- 
tial compliance with a statutory re- 
quirement that the order must con- 
tain a direction that “the plaintiff 
deposit in a specified post office one 
or more sets of copies of the Summons, 
complaint, and order di- 


OS 


ing copies must be complied with or the order will 
Although the statute provides that the 
order shall direct that copies shall be mailed “forth- 
with,” it has been held that the omission of the word 
“forthwith” in the order is at most an irregularity, 
which does not render the proceedings void on eol- 
lateral attack, if it appears that, in fact, the copies 
were mailed within reasonable time. 

Designating post office. 


If the statute provides 


rected to the defendant at a place 
specified in the order.” Littlejohn v. 
ig ao 34 App. Div. 185, 54 NYS 
11. Under statute providing for al- 
ternative methods see infra § 191. 
Where residence is unknown see in- 
fra text and notes 18, 19, 20. 
12. Ingersoll v. Ingersoll, 42 Miss. 


155; Fetes _v. Volmer, 5 Silv. Sup. 8 
NYS 294; Ryan v. Simpson, 28 S. D. 
157, 132 NW 691; Beaupre v. Brig- 


ham, 79 Wis. 436, 48 NW 596. See 
Hyatt v. Wagenright, 18 HowPr (N. 
Y.) 248 (the order should state that 
the copies be directed to defendant 
at his residence, naming it if it is 
known). : 

13. Fetes v. Volmer, 5 Silv. Sup. 
408, 8 NYS 294; Ryan v. Simpson, 28 
S. D. 157, 132 NW 691; Beaupre v. 
Brigham, 79 Wis. 436, 48 NW 596. 

[a] Thus, where the application 
for an order of publication stated that 
defendant’s post-office address was 
“No. 48, East Sixth Street,’ an order 
reciting that it was “No. 43, East 
Sixth Street” is fatally defective. Ry- 
ea Simpson, 28 S. D. 157, 132 NW 

14. Beaupre v. Brigham, 79 Wis. 
436, 48 NW 596. 

15. Eleventh Ward Bank vy. Pow- 
ers, 43 App. Div. 178, 59 NYS 314; 
Reynolds v. Cleary, 61 Hun 590, 16 
NYS _ 421; McCool v. Boller, 14 Hun 

‘ -.) 78; Roosevelt v. Ulmer, 98 
Wis. 356, 74 NW 124. 

[a] Thus (1) where the statute 
provides that the order shall direct 
the copies to be mailed on or before 
the day of the first publication, an or- 
der that publication be made within 
three months from the date of the or- 
der is fatally defective. McCool vy. 
Boller, 14. Hun (N. Y:) 73. (2) And 
so is an order requiring the summons 
to be mailed “on or about” the date 
of the first publication (Roosevelt v. 
Ulmer, 98 Wis. 356, 74 NW 124), (3) 
or an order merely directing the mail- 
ing of copies without any direction at 
all as to the time of so doing (Hlev- 
enth Ward Bank v. Powers, 43 App. 
Div. 178, 59 NYS 314; Hyatt v. Wag- 
enright, 18 HowPr (N. Y.) 248). (4) 
And an order which authorizes the 
party to deposit the summons and 
complaint at any time during which 
publication progressed is not a com- 
pliance with a statute requiring the 
order to direct a copy of the summons 
to be forthwith deposited, in the post 
office directed to the person to be 
served at his place of residence, un- 
less it was unknown to the party 
making the application. Reynolds v. 
Cleary, 61 Hun 590, 16 NYS 421. 

16. Anderson v. Goff, 72 Cal. 65, 13 
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that the order shall direct the deposit of copies in 
a designated post office, this requirement must be 
complied with or the order will be insufficient.+7 

Where residence is unknown. If it appears by the 
affidavit that defendant’s residence is unknown and 
cannot be ascertained, the order need not contain a 
provision requiring the depositing of a copy of the 
summons?* or notice!® in the post office. Neverthe- 
less, if the order omits such direction, it must appear 
from the affidavit that after reasonable diligence 
plaintiff had been unable to ascertain such place of 
residence.?° ; 

[§ 190] (b) Entire Failure To Include Direction. 
Where the order for publication entirely omits to in- 
clude a direction as to mailing copies in accordance 
with the statutory requirements, it is fatally defec- 
tive.2+ And the better view is that such defect is 
not cured by a mailing which satisfies the require- 
ments of the statute;?* but there is authority to the 
contrary.?° 

[§ 191] (9) Directing Alternative Method of 
Service. Where the statute provides that the order 
shall direct service by publication or, at the option of 
plaintiff, service of process without the state,?+ the 
order need not direct both methods of service where 
plaintiff elects to have service made in one of the 
alternative methods.?° An order directing either 
method alone followed by due service in that manner 
will be equally good with one which directs both with 
an option to choose either.?® And it has been held 


P 73, 1 AmSR 34; Colfax Bank v. 


Richardson, 34 Or. 518, 54 P 359, 75] granted.” 
AmSR 664. GNP GY ib: 
[a] In Colorado thé omission of 19. 


the word “forthwith” is not even an 
irregularity, and does not essentially 20. 
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the affidavits on which the order was 
Green v. Squires, 20 Hun 


Watters v. Southern Brighton 
Mills, 168 Ga. 15, 147 SH 87. 
Neff v. Pennoyer, 17 F. Cas. No. 
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that, if plaintiff makes no election between the two 
modes of service and the order is in the alternative 
and service is duly made by one of the two methods, 
defects in the other method attempted to be author- 
ized will not invalidate the order;27 but there is au- 
thority directly to the contrary.28 Where the stat- 
ute provides that, if the post office of defendant is 
known, the order must direct the mailing of copies to 
be deposited in a specified post. office addressed to 
defendant at his post-office address, and that if his 
address cannot be ascertained the order must direet 
that the deposit may be omitted because defendant’s 
post-office address cannot be ascertained, the order 
must contain one of two directions, and an order di- 
recting deposit of copies to the last known address of 
defendant, if the same can be ascertained, and, if 
not, the mailing of copies to be omitted, is fatally de- 
fective.?° : 

[§ 192] (10) Filing and Entry.2° Where a stat- 
ute requires an order for publication and the pa- 
pers upon which it is made to be filed with the clerk 
on or before the day of the first publication,?? the 
filing of the order and papers is a condition preced- 
ent to the jurisdiction by the court,®? and if this re- 
quirement is not complied with, the court cannot 
make an order nune pro tune to cure the defect.?* 
Nevertheless, where the order and accompanying pa- 
pers were delivered to the clerk and he retained them 
in his possession instead of filing them, the failure 
did not amount to a jurisdictional defect,?* and the 


rected. Sabin v. Kendrick, 2 App. Div. 
96, 37 NYS 524. 
79 Wis. 


28. Beaupre v. Brigham, 
Reason for this view.—‘‘Under 


aay oe NW 596. 
a 
the statute no service of the sum- 


change the legal effect of the order. 
Calvert v. Calvert, 15 Colo. 390, 394, 24 
P 1043 (“We cannot think it necessary 
that the order should contain this 
direction in hzec verba. . Se It ise a 
general rule that where anything is 
required to be done without specify- 
ing the time, the law implies that it 
is to be done presently; not instant- 
ly, perhaps, but within a reasonable 
time, according to the nature of the 
thing to be done’’). 

17. Eleventh Ward Bank v. Power, 
43 App. Div. 178, 59 NYS 314; McCool 
v. Boller, 14 Hun (N. Y.) 73; Walter 
v. De Graaf, 11 NYSt 274, 19 AbbNCas 
406. 
[a] Sufficient designation.—An or- 
der directing deposit of papers “in the 
post office at New York” sufficiently 
specifies the post office. Gay v. Ul- 
richs, 136 App. Div. 809, 810, 121 NYS 
726 (“Since January 1, 1898, within 
the territorial limits of the Greater 
New York there have been and now 
are several general post offices. Ina 
sense they are all post offices in New 
York. But the post office within the 
boundaries of the present borough of 
Manhattan, which was the former city 
of New York, is generally spoken of 
as the New York post office, and such 
designation of it would be readily un- 
derstood’). 

18. Spaus v. Schaffner, 2 NYS 189; 
Walker v. Reiff, 13 NYWklyDig 331. 

[a] Sufficient order.—Where an or- 
der of publication, after referring to 
plaintiff's affidavit and directing the 
service of the summons by publica- 
tion, stated: ‘And it satisfactorily 
appearing to me that the plaintiff can- 
not, with reasonable diligence, ascer- 
tain a place or places where the de- 
fendants . .. would probably re- 
ceive matter transmitted through the 
post-office, the deposit of any papers 
therein, directed to said defendants is 
dispensed with,” it was held that the 
order was Sufficient, without stating 
that the fact of inability to ascertain 
the whereabouts of defendants satis- 
factorily appeared to the justice “by 


10,083, 3 Sawy. 274 [aft 95 US. 714, 
24 L. ed. 565]. 

21. Alaska.—Stevenson v. MHar- 
graves, 5 Alaska 626. 

Ida.—Mills v. Smiley, 9 Ida. 325, 76 
P 783. 

Nev.—Victor Mill, ete., Co. v. Jus- 
tice Ct., 18 Nev. 21, 1 P 831. 

N. Y.—Towsley v. McDonald, 32 
Barb. 604; Warren v. Tiffany, 9 Abb 
Pr 66, 17 HowPr 106. 

Or.—Odell v. Campbell, 9 Or. 298. 

Utah.—Park v. Higbee, 6 ‘Utah 414, 
24 P 524. 

Wis.—O’Malley v. Fricke, 104 Wis. 
280, 80 NW 436. 

22. Victor Mill, etc., Co. v. Justice 
Ct ls Neva 20, 2 830, 

23. Lyon v. Comstock, 9 Iowa 306. 

24. See statutory provisions. 

Service without state see infra §§ 
213-219. 

25. Calvert v. Calvert, 15 Colo. 390, 
24 P 1043; In re Field, 131 N. Y. 184, 
30 NE 48 [expressly overr Ritten v. 
Griffith, 16 Hun (N. Y.) 454]; Sabin 
v. Kendrick, 2 App. Div. 96, 37 NYS 


524; Hatfield v. Malcolm, 71 Hun 51, 
24 NYS 596; O’Neil v. Bender, 30 Hun 
(N. Y.) 204; Berford v. New York 


Iron Mine, 55 N. Y. Super. 516, 2 NYS 
699 [aff 119 N. Y. 638 mem, 23 NE 1148 
mem]; Marrone yv. Tesoriere, 92 Misc. 
602, 156 NYS 280; Kennedy v. Arthur, 
11. NYS 661, 18 NYCivProc 390. 

“There is no reason why the choice 
conceded to exist should not be exer- 
cised at the granting of the order and 
appear by its terms, as well as be 
made thereafter under an order in the 
alternative: In. ne viHreld, 13 =Neiy. 
184, 190, 30 NE 48. 

26. In re Field, supra. 

27. Sabin v. Kendrick, 2 App. Div. 
96, 37 NYS 524. 

[a] Rule applied where personal 
service was made outside the state in 
accordance with the provisions of the 
order, although the alternative provi- 
sion for service by publication failed 
to specify the place to which copies 
of the complaint, order, and summons 
addressed to defendant should be di- 


mons and complaint on the defendant 
out of the state can have any efficacy 
to give the court jurisdiction to render 
judgment against the defendant un- 
less the plaintiff in the action shall 
first procure a valid order for publi- 
cation in the manner prescribed by 
law; and, when such order is ob- 
tained, then, and then only, the de- 
fendant may, in lieu of publication 
and mailing the summons as directed 
in the order, serve them personally 
on the defendant outside of the state, 
and in such case such service outside 
of the state is substituted for the 
publication of the order and mailing 
the summons and complaint. . ..A 
personal service outside of the state 
cannot cure any material defect . 

in the order itself.’”’ Beaupre v. Brig- 
ham, 79 Wis. 436, 442, 48 NW 596. 

29. De Fyn v. Power, 167 Wis. 342, 
167 NW 447. 

30. Filing of: 

Complaint see supra § 128. 
Orders generally see Motions and Qr- 

ders §§ 218-227. 

31. See statutory provisions. 

32. Fink v. Wallach, 109 App. Div. 
718, 96 NYS 548 [rev 47 Mise. 247, 95 
NYS 872]; Wilson v. Banque Fran- 
caise du Mexique, 124 Misc. 690, 208 
NYS 213; Whiton v. Morning Journal 
Assoc., 23 Misc. 299, 50 NYS 899. 

{a] Filing of order only is insuffi- 
cient. Whiton v. Morning Journal As- 
soc:, 23 Misc. 299, 50 NYS 899. 

33.. Fink v. Wallach, 109 App. Div. 
718, 96 NYS 5438 [rev 47 Misc. 247, 95 
NYS 872]; Wilson v. Banque: Fran- 
caise du Mexique, 124 Misc. 690, 208 
NYS 2138. 

34. Fink v. Wallach, 109 App. Div. 
718, 96 NYS 543 [rev 47 Misc. 247, 95 
NYS 872]. See Simmons v. Simmons, 
91 Iowa 408, 59 NW 272 (where it is 
shown that an affidavit whereon to 
base service by publication was made, 
that the office of the clerk was loosely 
conducted, and a decree recites that it 
was on legal notice, the presumption 
arising from the absence of the affi- 
davit from the files and the absence of 
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papers may be ordered filed nune pro tune to correct 
Where the statute does not prescribe 
that the order shall be filed at the time the complaint 
is filed, failure to file the order until after the filing 
of the summons and complaint does not invalidate 


the record.?® 


publication of the summons.*° 


Entry. In the absence of a statutory require- 
ment to that effect, it has been held that no entry of 
the order of publication is necessary.?* 
statute requires entry of the order,’® it has been held 
that the court acquires no jurisdiction and the pro- 
ceedings are void, unless the statute is complied 
with;?° but in some jurisdictions, where the entry of 
orders are provided for by rule of court,*® or where 
no statute was mentioned by the court in passing on 
the question,*! it has been held that failure to en- 
ter the order is, at most, an irregularity,*? not avail- 
able in collateral proceedings,*® and that the or- 
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final judgment.** 

[§ 193] 8. Publication of Notice—a. Necessity. 
The publishing of the notice preseribed by statute 
authorizing service of process by publication is in- 
dispensable,*® and if no notice is published the court 


[§§ 192-195. 


acquires no jurisdiction of defendant,*® and a judg- 


Where the 


der may be entered nune pro tune at any time before 


a record of it in the appearance docket 
is overcome). 

[a] Reason for rule.—‘‘The fail- 
ure of a public official to perform his 
duty in filing a paper does not impair 
the rights of an individual who has 
properly delivered the paper to him, 
or his authorized representative, for 
such purpose.” Fink v. Wallach, 109 
App. Div. 718, 721, 96 NYS 543 [rev 
47 Misc. 247, 95 NYS 872]. 

35. Fink yv. Wallach, supra. 

36. Pillsbury v. Streeter, 15 N. D. 
174, 107 NW 40. 

37. Fink v. Wallach, 109 App. Div. 
718, 96 NYS 543 [rev 47 Misc. 247, 95 
NYS 872] 


38. See statutory provisions. 

39. Gregory v. Bartlett, 55 Ark. 30, 
17 SW 344. 

40. Smith v. Valentine, 19 Minn. 
452. 

41. Horn v. Indianapolis Nat. Bank, 


125 Ind. 381, 383, 25 NE 558, 21 AmSR 
231, 9 LRA 676. 

42. Horn vy. Indianapolis Nat. Bank, 
supra. 

43. Horn v. Indianapolis Nat. Bank, 
supra. 

44. Horn v. Indianapolis Nat. Bank, 
supra. 

“It was proper to make a nunc pro 
tune entry of the order for publica- 
tion. No final judgment had been ene 
tered at the time the motion to quash 
was interposed, so that the case was 
still pending when the order was en- 
tered. The proceedings were, there- 
fore, in fieri at the time the nunc pro 
tunc entry was made, and hence it was 
clearly within the power of the court 
to make its record speak the truth.” 
Horn v. Indianapolis Nat. Bank, su- 


pra. 
45. Savage v. Gray, 96 Me. 557, 53 
A 61; Denning v. Corwin, 11 Wend. 
oo Y.) 647. And see infra §§ 195- 
12. 
46. See Courts § 96 et seq. 
47. See Judgments § 41 et seq. 
48. See supra § 105; and cases in- 


fra note 49. 

49. U. S.—Pennoyer v. Neff, 95 U. 
S. 728, 24 L. ed. 565; Cooper v. Reyn- 
olds, 10 Wall. 319, 19 L. ed. 931; Co- 
hen v. Portland Lodge No. 142 B. P. O. 
E., 152 Fed. 357, 81 CCA 483; Hartley 
v. Boynton, 17 Fed. 873, 5 McCrary 
454; Galpin v. Page, 9 F. Cas. No. 5,- 
206, 3 Sawy. 93; Gray v. Larrimore, 
10 Case No: 5,721, 2 Abb. 642%) 4 
Sawy. 638. 

Ala.—McGowan vy. Mobile Branch 
Bank, 7 Ala. 823. 

Cal.—McCauley v. Fulton, 44 Cal. 
355; McMinn v. Whelan, 27 ‘Cal. 300; 
People v. Huber, 20 Cal. 81. 

Colo.-—Brown v. Tucker, 7 Colo. 30, 


1 P 221; Israel v. Arthur,-7 Colo. 5, 
1 P 438. 

Dak.—Soderberg v. Soderberg, 1 
Dak. 503. 


D. C.—Morse v. U. S., 29 App. 433. 
Fla.—Culclasure v. Consolidated 


Con, LOSINSC: 


Bond, etc., Co., 94 Fla. 764, 114 S 540; 
Keil v. West, 31 Fla. 508. 

Ga. = angston v. Langston, 141 Ga. 
675, 82 SE 36; Smith v. Thompson, 3 
Ga. 23. 

Ill.— Ricketts v. Hyde Park, 85 Ill. 
110; Dwyer v. Wate Furniture Co., 
178 Il. A. 562. 

Ind.—Hartford Security Co. v. Ar- 
buckle, 123 Ind. 518, 24 NE 329. 

Tlowa.——-Shaller v. Marker, 136 Iowa 
575,.114 NW 43; Bradley v. Jamison, 
46 Iowa 68; Tunis v. Withrow, 10 
Iowa 305, 77 AmD 117. 

Kan.— Whitney v. Masmore, 75 Kan. 
522, 89 P 914, 121 AmSR 442, 11 LRA 
a 676; Cohen vy. Tr owbridge, 6 Kan. 

Ky 
Mon. "251: Payne Vv. Waolisen Sara, 
Marsh. 244. 

La.—New Orleans v. De St. Romes, 
28 La. Ann. 17. . 

Md.—Hardester v. Sharretts, 84 
Md. 146, 34 A 1122. 

Mich.—Colton vy. Rupert, 60 Mich. 
318, 27 NW 520. 

Oe oad v. Simmons, 40 Miss. 

Mo.—Otis v. Epperson, 88 Mo. 131; 
Burnes v. Burnes, 61 Mo. A. 612, 

Nebr.—Davies v. American Inv., 
etc., Co., 94 Nebr. 427, 143 NW 464; 
Calkins v. Miller, 55 Nebr. 601, 75 
NW 1108. 

Nev.—-Coffin v. Bell, 22 Nev. 169, 37 
P 240, 58 AmMSR 738; Victor Mill, etc., 
Co. v. Esmeralda County Justice Ct., 
PSINGVe alan dake ods 

N. H.—McTye v. McTye, 67 N. H. 
590, Be A 605. 

N. Y.—In re Wright, 224 N. Y. 293, 
120 NE 725; Kendall v. Washburn, 14 
HowPr 380; Anonymous, 3 HowPr 
293, 1 CodeRep 102. 

N. C.—Guilford County v. Georgia 
310, 13 SE 861. 

Me is ences v. Shawhan, 41 Oh, St. 

Okl.—Wilson v. Grant, 79 Okl. 132, 
191 P 1040, 1041 [quot Gye); Stumpf 
v. Price, 74 Okl. ek Pad O98 

Or.—Moore Realty Co. v. pts 61 
Or. 34, 120 P 742; Odell v. Campbell, 
9 Or. 298; Northcut v. Lemery, 8&8 
Or. WoL6r 

Porto Rico.—Huete v. Teillard, 17 
Porto Rico 46. 

S. D.—Iowa State Sav. Bank yv. Ja- 
cobson, 8 S. D. 292, 66 NW 453. 

Tenn.—Allen v. Gilliland, 6 Lea 521. 

Tex.—Stephenson vy. Texas, QLC kts 
Co., 42 Tex. 162; Davenport v. Rut- 
ledge, (Civ. A.) 187 SW 988; Odom’s 
Unknown Heirs v. Crewe, (Civ. A.) 
163 SW 366.: : 

Utah.—Wells v. Kelly, 11 Utah 421, 
40 P 705. 

Wash.—Deming Inv. Co. v. Ely, 21 
Wash. Vil02. 57, 12 odes) (Garrison tive 
Cheeney, 1 Wash. T. 489, 

Wis.—Likens v. McCormick, 39 


ei 313; Hafern v. Davis, 10 ‘Wis. 
[a] Warning orders.—The rule 


ment rendered by it in the cause is void.4* 

[§ 194] b. Mode of Publication. 
ceeding being in derogation of the common law,*® the 
mode of publication prescribed by statute must be 
strictly followed.*® 
are followed, the publication will be sufficient.®° 

[§ 195] c. Form of Notice Published. Statutes 
authorizing service of process by publication vary 
considerably as to the form which the publish- 
ed notice shall take;*+ 
should be followed, whether it be a copy of the sum- 
mons in the action,®? a copy of the order for publica- 


The whole pro- 


If the statutory requirements 


but the form presented 


above stated applies to warning or- 
ders. Frank y. Frank, 175 Ark. 285 
298 SW 1026. 

[b] Mode provided by congress 
for giving the federal courts jurisdic- 
tion over an absent defendant by 
publication is exclusive of any other 
mode; and, where such requirements 
are not complied with, the court ac- 
quires no jurisdiction, although pub- 
lication was made in the mode pro- 
vided by the statutes of the state in 
which such court sits. Bracken v. 
tee Pac. R. Co., 56 Fed. 447, 5 CCA 

[ec] Insufficient effort to obtain 
service by publication will not affect 
a subsequent personal service with- 
in the jurisdiction. McKibbin v. Mc- 
Kibbin, 139 Cal. 448, 73 P 143. 

50. Ellis v. Southern Express Co., 
157 Ga. 629, 122 SE 48 [answer to cert 
questions conformed to 32 Ga. A. 15, 
122 SE 6521; Mishkind-Feinberg 
Realty Co. v. Sidorsky, 111 App. Div. 
578, 98 NYS 496 [aff 189 N. Y. 402, 82 
NE 448}. 

[a] Defective order.—The service 
is good if the statute is observed, 
even though the order inadvertently 
departs from the statute. Mishkind- 
Feinberg Realty Co. v. Sidorsky, 111 
App. Div. 578, 98 NYS 496 [aff 189 N. 
Y. 402, 82 NE 448]. 

51. See statutory provisions. 

Netetn U. S.—Pennoyer v. Neff, 95 U. 

714, 24 L. ed. 565; acer Everett 
land Co., 61 Fed. 52 9 CCA 602; 
Palmer v. McCormick, 30 Fed. 82. 

Cal.—San Diego Sav. Bank vy. Good- 
sell, 137 Cal. 420, 70 P 299; Weodward 
v. Brown, 119 Cal. 283, 51 P 2, 542, 68 
AmSR 108; McCauley v. Fulton, 44 
Cal us55 

Colo. — Donald v. Bradt, 15 Colo. A. 
414, 62 P 58 

Towa. bg kl v. Prapfi, 68 Tawa 
244, 26 NW 133. 

Nev.—Little A ed ala 5 Nev. 90. 

Y.—Van Wyck v. Hardy, 11 
AbDPr 473, 20 HowPr 222 [aff 4 ‘Abb. 
Dec. Ss 39 HowPr 392). 

N. C.—-Guilford County v. Georgia 
Co.,-109.N., C..810,.13 SH 862 

Or.— George v. Nowlan, 38 Or. 537, 
64 P 1; Willamette Real Hst. Go. v. 
Hendrix, 28 .Or. 485, 42 P 514, 52 
A mSk 800; Odell v. ‘Campbell, 9 Or. 

Wis.—Hays vy. Lewis, 21 Wis. 663. 

[a] Literal copy of the summons 
is not necessary. Guilford County v. 
Georgia Co., 109 N. CG. 310, 13 SE 861; 
To same effect Sharp v. Daugney, 33 
Cal. 505 (it is sufficient that in sense 
and meaning the original summons 
and the published version of it are 
identical). 

[b] Published summons not prop- 
erly signed and omitting material 
matters is insufficient. Hays v. Lew- 
is, 21 Wis. 663 (not signed by plain- 
tiff’s attorney, nor stating when the 
complaint was or will be filed). 

{c] If supplemental complaint has 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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1 § 


 tion,®3 a copy of the warning order,>* or other speci- 
_ fied form,°° as the case may be, under the particular 
The notice must purport to be an official 


statute. 
act.°® 


Style, seal, and signature. Where a statute pro- 
vides for notice but prescribes no form of notice, the 
notice need not bear the style “the state of,” nor the 
seal of the court, nor be signed by the clerk.5? 

[§ 196] d. Contents of Notice Published—(1) In 
The contents of the notice should fairly 
communicate to defendant the fact of the eommence- 
ment of the suit and its general nature, so that he 
may ascertain whether his interests are affected.5® 
Statutes authorizing service of process by publica- 
tion very generally provide what the notice, summons, 
order for publication, or warning order published as 
notice shall contain,®® and the statutory require- 


General. 


been filed, the summons last issued 
must be published in order to give the 
court jurisdiction. McMinn v. Whe- 
lan, 27 Cal. 300. 

{d] Alias summons.—Where, aft- 
er a defective service by publication, 
plaintiff duly obtained an order that 
the summons be published, such or- 
der required the publication of the 
original summons, and the publica- 
tion of an alias Summons gave the 
court no jurisdiction, there being no 
provision in law for a summons of 
this character. Coffin v. Bell, 22 Nev. 
169, 37 P 240, 58 AmSR 738. 

53. Kelly v. Murdagh, 184 Mo. 377, 
83 SW 437; Mosely v. Reily, 126 Mo. 
124, 28 SW 895, 26 LRA 721; Skelton 
v. Sackett, 91 Mo. 377, 3 SW 874; Otis 
v. Epperson, 88 Mo. 131; Bobb v. 
Woodward, 42 Mo. 482. 

54. Beidler v. Beidler, 71 Ark. 318, 
74 SW 13; McLain v. Duncan, 57 
Ark. 49, 20 SW 597; McLaughlin v. 
McCrory, 55 Ark. 442, 18 SW 762, 29 
AmSR 56; Cross v. Wilson, 52 Ark. 
312, 12 SW 576; Thomas v. Mahone, 
9 Bush (Ky.) 111. 

55. Hannas v. Hannas, 110 Ill. 53; 
Clark v. Hillis, 134 Ind. 421, 34 NE 
13; Morgan v. Woods, 33 Ind. 23; 
Green v. Green, 7 Ind. 113; Head v. 
Daniels, 38 Kan. 1, 15 P 911; Core v. 
Oil, etc., Co., 40 Oh. St. 636; Gary v. 
May, 16 Oh. 66. 

56. Cox v. Matthews, 17 Ind. 367. 

57. McKenna v. Cooper, 79 Kan. 
847, 101 P 662. 

58. Pennoyer v. Neff, 95 U. S. 714, 
24 L. ed. 565; Title, etc., Restoration 
Co. v. Kerrigan, 150 Cal. 289, 88 P 356, 
119 AmSR 199, 8 LRANS 682; In re 
David, (Cal. A.) 276 P 419; McDaniel 
v. McElvy, 91 Fla. 770, 108 S 820, 51 
ALR 731; Flynn v. Tate, 286 Mo. 454, 
228 SW 1070. ; 

[a] Notices held sufficient.—Blake 
v. Zittrouer, 1 F. (2d) 496; Oates v. 
Freeman, 57 Okl. 449, 157 P 74. 

59. See statutory provisions. 

60. U. S.—Meyer v. Kuhn, 65 Fed. 
MOD te vOCA. 298: 

Ala.—McGowan v. Mobile Branch 
Bank, 7 Ala. 823. 

Cal.—Beck v. Ransome-Crummey 
CGo., 42 Cal. A. 674, 184 P 431. 

Dak.—Soderberg v. Soderberg, 1 
Dak. 503. 

Fla.—Keil v. West, 21 Fla. 508. 


Ga.—Langston vy. Langston, 141 
Ga. 675, 82 SE 36. 
Ind.—Thompson v. McCorkle, 136 


Ind: 484, 34 NE 813, 36 NE 211, 438 
AmSR 334; Clark v. Hillis, 134 Ind. 
421, 34 NE 13; Cox v. Matthews, 17 
Ind. 367. 

Towa.—Schaller v. Marker, 136 
Iowa 575, 114 NW 43; Hubner v. 
Reickhoff, 103 Iowa 368, 72 NW 540, 
64 AmSR 191. 

Kan.—Whitney v. Masemore, 75 
Kan. 522, 89 P 914, 121 AmSR 442, 11 
LRANS 676; Morris v. Tracy, 58 Kan. 
127, 48 P 571; Cohen v. Trowbridge, 
6 Kan. 385. 

La.—New Orleans v. De St. Romes, 
28 lua.-Anni 17. 

Md.—Hardester v. Sharretts, 84 Md. 
146. 34 A 1122. . 

Mich.—Coiten v. Rupert, 60 Mich. 


PROCESS 


318, 27 NW 520. 
Miss.—Foley v. McDonald, 46 Miss. 
a0 Magoffin v. Mandaville, 28 Miss. 


Mo.—Scarry v. Bunker-Culler Lum- 
ber Co., 233 Mo. 686, 136 SW 294; Bobb 
v. Woodward, 42 Mo. 482; Hoffman 
v. Mechanics American Nat. Bank, 
(A.) 287 SW 874. 

Nebr.—Calkins v. Miller, 55 Nebr. 
601, 75 NW 1108; McCormick v. Pad- 
dock, 20 Nebr. 486, 30 NW 602. 

N. Y.—Sandford v. White, 56 N. Y. 
359; Bowler v. Ennis, 46 App. Div. 
309, 61 NYS 686; Steel v. Norton, 110 
Misc. 730, 182 NYS 76 [aff 182 App. 
Div. 903 mem, 168 NYS 1130 mem]. 

Oh.—Lawler v. Whetts, 1 Handy 
39, 12 Oh. Dec. (Reprint) 16. 

Or.—Osburn v. Maata, 66 Or. 558, 
aD P 165; Odell v. Campbell, 9 Or. 

Tenn.—Allen v. Gilliland, 6 Lea 
Coe Ferriss v. Lewis, 2 Tenn. Ch. 


Tex.—McRee v. Brown, 45 Tex. 503; 
Boynton v. Chamberlain, 38 Tex. 604. 

Wash.—Hays v. Peavey, 54 Wash. 
78, 102 P 889; Warner v. Miner, 41 
Wash. 98, 82 P 1033. 

Wis.—Foster v. Hammond, 37 Wis. 


185. 

[a] Filing of affidavit.—If the 
statute so provides, the notice must 
state the filing of the required affi- 
davit. Cox v. Matthews, 17 Ind. 367. 

[b] ‘Length of publication.— 
Where the court ordered publication 
of summons for eight weeks, a sum- 
mons which, as published, recited 
that publication was ordered for six 
weeks was not a compliance with a 
statute providing that the summons 
shall always specify the time pre- 
scribed in the order of publication. 
Osburn v. Maata, 66 Or. 558, 135 P 
16 


5. 

[c] Neither court nor clerk has 
any discretion with respect to the 
eontents of the notice. Calkins v. 
Miller, 55 Nebr. 601, 75 NW 1108. 

[d] Newspaper publisher cannot 
correct errors in the court’s order for 
publication. Kelly v. Murdaugh, 184 
Mo. 377, 84 SW 437. 

{e] Substitution of clerk’s order 
for an order made by the court ren- 
ders the publication ineffective. Otis 
v. Epperson, 88 Mo. 1381. 

Other necessary statements see in- 
fra §§ 197-204. 

61. Osburn v. Maata, 66 Or. 558, 
135 P 165; Odell v. Campbell, 9 Or. 
298. And see cases supra note 60. 

62. Peo. v. McAllister, (Cal.) 76 P 
1127 mem; Peo. v. Wrin, 143 Cal. 11, 
76 P 646. 

[a] Mere indorsements on sum- 
mons need not be included in the copy 
of the published summons. Peo. v. 
McAllister, (Cal.) 76 P 1127 mem; 
Peo. v. Wrin, 143 Cal. 11, 76 P 646 (in 
both, the indorsement of the attor- 


ney’s name on the original sum- 
mons). 
63. Cook v. Kelsey, 19 N. Y. 412. 


64. Cal.—Peo. v. Davis, 143 Cal. 
673, 77 P 651; Modesto Irr. Dist. v. 
Tregea, 88 Cal. 334, 26 P 237. 

Ill.—Hannas v. Hannas, 110 Ill. 53; 
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ments in this regard must be complied with in order 
to give the court jurisdiction.®° 
prescribes certain things which the published notice 
shall contain, they all must be considered essential, 
and the absence of any of them in the published no- 
tice is fatal to the jurisdiction ;*+ but the notice need 
contain nothing which is not required by statute.°? 
In determining the sufficiency of the notice pub- 
lished, the substantial, rather than the technical and 
Ijteral; requirements of the statute are to be ob- 
served;°? hence substantial compliance with the re- 
quirements of the statute as to what the notice shall 
contain will be sufficient;®* and a notice otherwise 
sufficient will not be rendered insufficient by infor- 
malities in the manner and order of stating the nec- 
essary facts,°> or by formal defects or omissions 
which are not calculated to mislead,®* or by sur- 


Where the statute 


Clark v. Marfield, 77 Ill. 258. 

Kan.—Townsend v. Burr, 9 Kan. A. 
810, 60 P 477. 

Minn.—Lane y. Innes, 43 Minn. 137, 
45 NW 4..- 

Mo.—Williams v. Hudson, 93 Mo. 
524, 6 SW 261. 

N. Y.—Van Wyck v. Hardy, 4 Abb. 
Dec. 496, 39 HowPr 392 [aff 11 AbbPr 
473, 20 HowPr 222]; Brenen v. North, 
7 App. Div. 79, 39 NYS 975. 

N. C.—Lemly v. Ellis, 143 N. C. 200, 
55 SE 629. 

Wash.-—Warner v. Miner, 41 Wash. 
98, 82 P 1033. 

65. Hambel v. Lowry, 264 Mo. 168, 
174 SW 405. 

66. U. S.—Grannis v. Ordean, 234 
U.S. 385, 34 SCt 739, 58 L. ed. 1363. 

Cal.—FPeo. v. Davis, 143 Cal. 673, 77 
P 651. 

Ida.—McKnight v. Grant, 13 Ida. 
629, 92 P 989, 121 AmSR 287. 

Ill_—Michael v. Mace, 137 Ill. 485, 
ple 694; Clark v. Marfield, 77 Ill. 

Ind.—Morgan v. Woods, 33 Ind. 23. 

Iowa.—Fanning v. Krapfl, 68 Iowa 
244, 26 NW 133. 

Minn.—Lane v. Innes, 43 Minn. 137, 
45 NW 4. 

Miss.—Copiah Hardware Co. v. Me- 
teor Motor Car Co., 1386 Miss. 274, 101 
Sus, ok o- 

N. Y.—Mishkind-Feinberg Realty 
Co. v. Sidorsky, 189 N. Y. 402, 82 NE 
448; Van Wyck v. Hardy, 4 Abb. Dec. 
496, 39 HowPr 392 [aff 11 AbbPr 473, 
20 HowPr 222]; Close v. William M. 
Calder Co., 139 App. Div. 175, 1283 NYS 
749 [aff 203 N. Y. 590 mem, 96 NE 
1112 mem]; Loring v. Binney, 38 Hun 
el 8 NYCivProc 297, 3 HowPrNS 


og Ot— Buchanan v.| Roy;i2 OhsSeG 


Ss. C.—Clemson Agricultural Col- 
lege v. Pickens, 42 S. C. 511, 20 SE 401. 


Sr ERCON la ens v. Kaufman, 62 Tex. 
[a] Omission of date.—Where a 


notice of the foreclosure of a tax lien 
upon land described the property and 
set forth the amount claimed, the 
omission to state one of the years for 
which taxes were due was immate- 
rial. Williams v. Hudson, 93 Mo. 524, 
6 SW 261. . 

[b] Misrecital of dates, if not 
such as to mislead, will not render 
the notice insufficient. Clark v. Mar- 
field, 77 Ill. 258; Pipkin v. Kaufman, 
62 Tex. 545. 

{[c] Wrong date for beginning of 
term is unimportant, as the time of 
holding court was fixed by law. Mor- 
gan v. Woods, 33 Ind. 23. 

{d] Omission of words “without 
the state,” is not sufficient to render 
the* service void. McCully v. Heller, 
66 HowPr (N. Y.) 468. 

fe] Misrecital of justice’s name.— 
Where the order of publication was 
in fact made by a justice of the court 
where the action was commenced, a 
clerical error in the recital of the 
justice’s name in the notice did not 
deprive the court of jurisdiction. La- 
Farge v. Mitchell, 4 NYMonthLBul 36, 

{f] Failure to state when and 
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[§ 197] (2). Names of Parties*s— 
Under some statutes®® the names of the parties plain- 
tiff should be stated in the notice published.7° 

Names of parties defendant on whom. service of 
this character is sought must, if known, be correctly 
if not the notice is 
However, it will be sufficient that the name 
given in the notice be that by which defendant is com- 


stated in the notice published; 
youd." 


monly known.*? 


Last name by which party known.72 
resident defendants have left the state many years 
before commencement of the action, and it could not 
be discovered by the exercise of due diligence wheth- 
er they were dead or alive, or their place of resi- 
dence, it will be sufficient that the published summons 


PROCESS 


[§§ 196-198 


last known when they left the state.74 


(a) In General. 


tion.*® 
Estoppel. 


Where non: 


designate them by the names by which they were 


where complaint was filed will not 
prevent the court from acquiring ju- 
risdiction, where defendant was fur- 
nished with a copy of the complaint 
as well as tthe summons. Clemson 
Agricultural College v. Pickens, 42 S. 
G. 511, 20 SE 401. 

[eg] Omission of word “filed.”— 
Where, in a publication of a sum- 
mons, the word “filed’’ was omitted 
from the order to appear and answer 
plaintiff “of the complaint filed here- 
in,’’ the error was not such a variance 
as to be fatal to the jurisdiction 
where the copy of the summons and 
complaint mailed to defendant were 
correct. McKnight v. Grant, 13 Ida. 
629, 92 P 989, 121 AmSR 287. 

[h] Failure to name place of re- 
turn will not render it insufficient if 
the publication substantially gives 
notice of this, as for instance, where 
it gives the venue of the suit and 
states that the bill is pending in the 
proper county; the place to which the 
summons is returnable is fixed by 
law. Michael v. Mace, 137 Ill. 485, 27 


NE 694. 

67. Waterhouse v. Waterhouse, 8 
OhS&CP 73, 6 OhNP 106; Stoll v. 
Griffith, 41 Wash. 37, 82 P 1025. 


{a] Unnecessary explanation as 
to time for appearance will not affect 
the notice. Stoll v. Griffith, 41 Wash. 
3%, 82: P1025. 

68. In order for publication see 
supra § 184. 

se of initials of given name see 
Names § 9 


69. See ‘ statutory provisions. 
70. Meyer v. Kuhn, 65 Fed. 705, 13 
CCA 298s" Detroit) v. Detroit» City R. 


Co., 54 Fed. 1; Langston v. Langston, 
141 Ga. 675, 82 SE 36; Colton v. Ru- 
pert, 60 Mich. 318, 27 NW 520. 

[a] Insufficient designation.— 
“Grant B. Hunt” instead of Garrett 
B. Hunt, which was ‘this real name, 
renders the publication fatally defec- 
tive. Colton v. Rupert, 60 Mich. 318, 
27 NW 520. 

{b] Where plaintiff’s name was 
stated correctly in copy of summons 
complaint mailed to defendant, a mis- 
take in plaintiff's name in the sum- 
mons as published is not fatal. Mc- 
Knight v. Grant, 13 Ida. 629, 92 P 989, 
121 AmSR 287. 

71. U. S.—Meyer v. Kuhn, 65 Fed. 
705, 13 CCA 298; Detroit v. Detroit 
City BRavCoy, 54 Fed. 1. 

Dak.—Soderberg v. 
Dak. 503. 

omen epee v. Langston, 141 Ga. 
675, 86 SE 36. 

Ind.—Thompson vy. McCorkle, 136 
Ind. 484, 34 NE 8138, 36 NE 211, 43 
AmSR 334; Clark v. Hillis, 134 Ind. 
421, 34 NE 13; Schissel v. Dickson, 
L229" ind.s 139, 28 NE 540. 

Iowa.—Schaller v. Marker, 136 
Iowa 575, 114 NW 438; Hubner v. 
Reickhoff, 103 Iowa 368, 72 NW 540, 
64 AmSR 191; Newman vy. Bowers, 72 
Iowa 465, 24 NW 212; Fanning v. 
Krapfl, 61 Iowa 417, 14 NW 727, 16 
NW 293 

Kan. — Whitney v. 75 


Soderberg, 1 


Masemore, 


Kan. 522, 89 P 914, 121 AmSR 442; 
Morris? v..;/Dracy, 58; Kant (137,48 P 
rye Entrekin v. Chambers, 11 Kan. 
Ky.—Clark v. Raison, 126 Ky. 486, 
104 SW 342, 31 KyL 905. 
La.—New Orleans v. De St. Romes, 
28 a. Ann. 1:7: 


Md.—Hardester v. Sharretts, 84 
Md. 146, 34 A 1122. 

Mich. . Bourne, 159 
Mich. 139, 123 NW‘ 537, 30 LRANS 


122; Colton v. Rupert, 60 Mich. 318, 27 
NW 520. 

Miss.—Foley v. McDonald, 46 Miss. 
ae Magoffin v. Mandaville, 28 Miss. 


Mo.—Ellrod v. Sligo Furnace Co., 
229 SW 186; Flynn vy. Tate, 286 Mo. 
454, 228 SW "1070; Harper v. Hudgins, 
211 SW 63; Woodruff v. Bunker-Cul- 
ler Lumber Co., 242 Mo. 381, 146 SW 
1162; White v. Gramley, 236 Mo. 647, 
139 SW 127; Scarry v. Bunker-Culler 
Lumber Co., 233 Mo. 686, 136 SW 294; 
Ohlmann v. Clarkson Sawmill Co., 222 
Mo. 62, 120 SW 1155, 133 AmSR 506, 
28 LRANS 432; Corrigan v. Schmidt, 
126 Mo. 304, 28 SW 874; Chamberlain 
v. Blodgett, 96 Mo. 482, 10 SW 44; 
Hoffman v. Mechanics American Nat. 
Bank, (A.) 287 SW 874, 876 [cit Cyc]; 
Missouri, ete., R. Co. v. Morris, 153 
Mo. A. 667, 134 SW 1027; Hirsh v. 
Weisberger, 44 Mo. A. 506. 

Tex.—Freeman v. Hawkins, 77 Tex. 
498, 14 SW 364, 19 AmSR 769; McRee 
v. Brown, 45. Tex. 503; Boynton v. 
Chamberlain, 38 Tex. 604; Davenport 
v. Rutledge, (Civ. A.) 187 SW 988. 

[a] Reason for rule.—‘‘Notice by 
publication is, in reality, a proceed- 


ing against the name of the defend- 


ant, and, consequently, to give such 
notice to defendant as the service of 
a writ upon him would impart, so as 
to confer jurisdiction upon the court, 
his name should be correctly set 
forth in the order of publication, for 
the reason that, if the name is omit- 
ted or is incorrectly given, there is a 
complaint against nobody.’ Hoffman 


v. Mechanics American Nat. Bank, 
(Mo. A.) 287 SW 874, 876. 
{[b] Insufficient statements of 


names.—Notices have been held in- 
sufficient in the following cases for 
misnomer of defendant: (1) “Branch 
Magoffin” instead of Beriah Magoffin. 
Magoffin v. Mandaville, 28 Miss. 354. 
(2) “Chase Marker” instead of Chan 
Marker. Schaller v. Marker, 136 Iowa 
575, 114 NW 43. (8) “John S. Carrey” 
instead of John S. Searry, the com- 
mon pronunciation of Scarry being 
Skerry. Searry v. Bunker-Culler 
Lumber Co., 233 Mo. 686, 136 SW 294. 
(4) “Keesel” instead of Keisel. Hub- 
ner v. Reickhoff, 103 Iowa 368, 72 NW 
540, 64 AmSR 191. (5) ‘‘Lazanes’’ in- 
stead of Lazarus. Ellrod v. Sligo 
Furnace Co., (Mo.) 229 SW 186. 
“Lona” instead of Laura. Davenport 
v. Rutledge, (Tex. Civ. A.) 187 SW 
988. (7) “McKee” instead of McRee. 
McRee v. Brown, 45 Tex. 503. (8) 
“Mike Ohlmann’” instead of Michael 
Ohlmann, defendant being a German 


Defendants not sought to be served by publication. 
The notice published need not set out the names of 
any defendants except those summoned by pubhea- 


Parties may be estopped to contend 
that they were not properly named, as when the gran- 
tee in a deed allows his name to be erroneously writ- 
ten therein and the deed so made to be recorded.*® 

[§ 198] (b) Defendants Whose Names Are Un- 
known. Where the names of heirs of a deceased per- 
son who are necessary parties are unknown, it will 
generally be sufficient for the published notice to 
designate them as the heirs of such person.*? 
a notice addressed generally to the nonresident heirs 
of a designated person, without naming such as 


But 


and not an Irishman, and the abbre- 
viation Mike not being of common 
uecee among Germans. Ohlmann 
Clarkson Saw Mill Co., 222 Mo. 62, 
120 SW. 1155, 133 AmSR 506, 28 
LRANS 432. (9) “Miller” instead of 
Millen. Chamberlain v. Blodgett, 96 
Mo. 482, 10 SW. 44. (10) “Robert 
Brimford” instead of Robert Binford. 
Entrekin v. Chambers, 11 Kan. 368. 
(11) “Owen and Elisha Corrigan” in- 
stead of John Owen and i zabeus 
Alicia Corrigan. Corrigan 
Schmidt, 126 Mo. 304, 28 ‘Sw 874. 
(12) “Sarah E. Meyers” instead of 
Elizabeth Meyer. Meyer v. Kuhn, 65 
Fed. 705, 18 CCA 298. (13) “The City 


Railway” instead of Detroit City 
Railway. Detroit v. Detroit City R. 
Co., 54 Fed. 1. (14) “The Washing- 


ton Trust Company” instead of the 
Washington Trust Company of the 
City of New York. Detroit v. Detroit 
City R. Co., 54 Fed. 1. (15) “William 
H. Dunton” instead of William H. 
Denton. Schoenfeld v. Bourne, 159 


pices 139, 123 NW 537, 30 LRANS 
[e] Gmission of christian name 


(1) renders the notice fatally defec- 
tive. Thompson v. McCorkle, 136 
Ind. 484, 34 NE: 8138, 36 NE 211, 43 


AmSR 334; Clark v. Hillis, 134 Ind. 
421, 34 NE 13. (2) Notice by publi- 
eation to “——— Clark” of the pend- 


ency of proceedings is not binding on 
“Helen I. Clark.” Clark v. Hillis, su- 
(3) Notice to John McCorkle 

McCorkle of a suit insti- 
tuted after the death of John Mc- 
Corkle is not notice to Maria Mc- 
Corkle, his widow. Thompson vy. Mc- 
Corkle, supra. (4) However, the 
omission of the christian name will 
not be fatal if defendant is otherwise 
so described that there could be no 
difficulty in identifying him. See in- 
fra § 200 note 92. 

[d] Omission of wife’s name.—A 
warning order against nonresident 
defendants, husband and wife, which 
recites “the defendant,’ followed by 
the husband’ S name, followed by the 
abbreviation, ‘“etc.,”” without mention- 
ing the name of the wife, ‘warned to 
appear,” etc., is void as to the wife 
and she is not brought into court 
thereby. Clark v. Raison, 126 Ky. 
486. 104 SW 342, 31 KyL 905. 

72. Mosely v. Reily, 126 Mo. 124, 
28 SW 895, 26 LRA 721; Steinmann 
v. Strimple, 29 Mo. A. 478. 

fa] _ Rule applied.—Where Benja- 
min F. Strimple was described as 
“Frank Strimple,’ the name by which 
he was usually known. Steinmann 
v. Strimple, 29 Mo.-A. 478. 

73. See also infra § 199. 

74 Gladden v. Chapman, 106 S. C. 
486, 91 SE 796 

75. Head v. Daniels, 38 Kan. 1, 15 
P 911; Brenen v. North, 7 App. Div. 
UIP IBINS 9d: 

76. Blinn v. Chessman, 49 Minn. 
140, 51 NW 666, 32 AmSR 536 

77. Tygart v. Peeples, 30 S. ©. 
ae Cruger v. Daniel, 16'S. GC. 


pra. 
and 


Ea. 
Eq. 


—_——_—____- eee 009 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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are known, is insufficient.78 And where the stat- 
ute requires the notice to deseribe an unknown par- 
ty as near as may be by the character in which 
he is sued, and by reference to his title or inter- 
est in the subject matter of litigation,?® it will not 
be sufficient to deseribe defendants as unknown heirs 
of a designated person, especially where they are not 
sued as heirs of such persons, but as devisees under 
his will.5° 

[§ 199] (c) Married Woman by Maiden Name or 
Name of First Husband. Designation of a married 
woman by her maiden name in the notice published 
usually renders it fatally defective as to her.*1 It is 
otherwise, however, where she had left the state many 
years before suit was brought and had not been heard 
from during that time and where with due diligence 
it could not be discovered whether she was alive or 
dead,** or where defendant, a nonresident married 
woman, was last known by the name designated in 
the notice, and where the instrument through which 
she claims is of record in that name.®? 

Name of first husband. Ordinarily, designation of 
a married woman by the name of her first husband 
in the notice published renders it fatally defective 
as to her,®+ especially where the circumstances indi- 
cate a purpose to divest her of her interest in the 
property without compensation on the theory that 
she had not been heard from for years.*° But it has 
been held that designation of a nonresident female 
defendant who had been a nonresident of the state 
for many years and had not been heard from dur- 


PROCESS 
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ing that time, by the only name by which she was 
known in the state, is sufficient, although her first 
husband was dead and she had since married again.*® 

[§ 200] (d) Immaterial Errors. While the gen- 
eral rule in cases of constructive service of process 
by publication tends to strictness’? even in names,*® 
“due process of law” does not require ideal accura: 
ey..° A slight error in the spelling of the name of 
defendant,®°® or the transposition of the initial let- 
ters of his name,®! or the omission of defendant’s 
christian name,®? is not fatally defective where de- 
fendant is otherwise so described in the notice that 
the error could mislead nobody. And a slight vari- 
ance in the spelling and pronunciation of the name of. 
defendant in a published summons, caused by the 
change of a single letter in the christian name which 
is not so material as to be misleading, will not be 
fatal to the jurisdiction of the court. 

[§ 201] (3) Nature and Object of Action.°4 The 
published notice to be sufficient must comply with 
statutory requirements®® that the notice shall make 
a brief statement of the object and nature of the ac- 
tion.°® The particularity required in a petition or 
complaint is not necessary in the notice.°* If more 
than one object is sought, the notice must contain a 
statement of all of the objects, otherwise it is fatally 
defective.°* And where the object of the action is 
different from that stated in the notice, the notice, if 
not void, is at least irregular and misleading, and 
the judgment will be vacated on motion made with- 
in the statutory time.®® Although the notice does not 


78. Foley v. McDonald, 46 Miss. }SCt 779, 58 L. ed. 1363 [aff 118 Minn. 
238. See New Orleans v. De St.|117, 186 NW 575, 1026, LRA1913B 
Romes, 28 La. Ann. 17 (notice pub- | 1149]. 
lished to the “heirs of De St. Romes” 91. Fanning v. Krapfl, 68 Iowa 244, 
is not a legal citation to Eugene, Vic- | 26 NW 133. Compare Fanning v. 


tor, and Ermance De St. Romes, ap- 
pellants, and was too indefinite to 
amount to a citation to anyone). 


79. See statutory provisions. 
A 80. Ferriss v. Lewis, 2 Tenn. Ch. 
ls 

81. Morris v. Tracy, 58 Kan. 137, 


48 P 571; Harper v. Hudgins, (Mo.) 
211 SW 63; Freeman v. Hawkins, 77 
Tex. 498, 14 SW 364, 19 AmMSR 769. 

[a]. Thus service on a married 
woman who had borne the name of 
“Durham” for nearly twenty years, 
by her maiden name of ‘‘Morris,’’ was 
invalid. Morris v. Tracy, 58 Kan. 137, 
48 P 571. 

82. Gladden vy. Chapman, 106 S. C. 
486, 91 SE 796. 

83. Pooler v. Hyne, 213 Fed. 154, 
129 CCA 506 [certiorari den 238 U.S. 
620 mem, 35 SCt 603 mem, 59 L. ed. 


1493 mem]. 
. Tate, 286 Mo. 454, 228 


Flynn v. Tate, supra. 

Jones v. Kohler, 137 Ind. 528, 
AmSR 215. 

v. Ordean, 234 U. S. 
58 L. ed. 1363. 


Grannis 
Sept os: NCU 779, 


88. Grannis v. Ordean, supra. 

Names of parties see supra §§ 197-— 
199: 

g9. Grannis v. Ordean, 234 U. S. 


385, 34 SCt 779, 58 L. ed. 1368. 

90. Grannis v. Ordean, 234 U.S. 
385, 34 SCt 779, 58 L. ed. 1363 [aff 118 
Minn. 117, 186 NW 575, 1026, LRA 
1915B 1149]; Buchanan yv. Roy, 2 Oh. 
St. 251. 

[a] Rule applied.—(1) Where de- 
fendant was further described as a 
widow, as the sole daughter of a de- 
ceased person, whose name was giv- 
en, and a sister of another person 
whose name j and as 
a resident of a state. 
Buchanan v. Roy, 2 Oh. St. 251. (2) 
Where the general resemblance be- 
tween defendant’s name and that giv- 
en in the notice is striking (Geilfuss 
and Guilfuss), and the designation 
“assignee’ is given in the notice as an 
additional means of identification. 
(Grannis v. Ordean, 234 U. S. 385, 34 


Krapfl, 61 Iowa 417, 14 NW 727, 16 
NW 292. 


{a] Rule applied.—Where the ini- 
tial letters of defendant’s name were 
transposed, but she was also desig- 
nated in the notice as the wife of a 
person named, by which designation 
she was better known in the county 
where the suit was pending than by 
the initials of that name. Fanning v. 
Krapfil, 68 Iowa 244, 26 NW 133. 

92. Cruzen v. Stephens, 123 Mo. 
337, 27 SW 557, 45 AmSR 549 [overr 
on other grounds Young v. Downey, 
150 Mo. 317, 51 SW 751; Winningham 
v. Trueblood, 149 Mo. 583, 51 SW 399]. 

[a] Rule applied.—It has been 
held that service of process by publi- 
cation addressed to “Etta R. Fisher, 
and ~——— Fisher, her husband’’ is 
valid as against collateral attack. 
“Here the notice in effect was directed 
to Etta R. Fisher and Mr. Fisher, her 
husband. It would thhave been prac- 
tically no more informative of the 
identity of John Fisher, her husband, 
had the blank in the order and in the 
petition in that case been filled with 
his first name.’ Cruzen v. Stephens, 
123 Mo. 3387, 345, 27 SW 557, 45 AmSR 
549 Loverr on other grounds Young v. 
Downey, 150 Mo. 317, 51 SW 751; 
Winningham v. Trueblood, 149 Mo. 
58sj Dll SW 39 91. 

93. Lane v. Innes, 43 Minn. 137, 
45 NW 4 (“Berlah M. Plimpton” in- 
stead of Beulah M. Plimpton). 

94. In order for publication see su- 
pra § 186. 

95. See statutory provisions. 

96. Ga.—Langston v. Langston, 
141 Ga. 675, 82 SH 36. 

Kan.—Head v. Daniels, 38 Kan. 1, 
1s) 124 2 le 

Mo.—Adams v. Cowles, 95 Mo. 501, 
8 SW 711, 6 AmSR 74; Bobb v. Wood- 
ward, 42 Mo. 482. 

Nebr.—McCormick v. Paddock, 20 
Nebr. 486, 30 NW 602. 

Oh.—Gary v. May, 16 Oh. 66; Law- 
ler v. Whhetts, 1 Handy 39, 12 Oh. Dec. 
(Reprint) 16. 

Or.—OkKanogan State Banke sty. 
Thompson, 106 Or. 447, 211 P 933. 


Tex.—Hardy v. Beaty, 84 Tex. 562, 
19 SW 778, 31 AmSR 80; Pipkin vy. 
Kaufman, 62 Tex. 545. 

Wash.—Hays yv. Peavey, 54 Wash. 
78, 102 P 889; DeCorvet v. Dolan, 7 
Wash. 365, 35 P 72, 1072. 

[a] Succinct statement of relief 
demanded.—(1) A statutory provision 
that the summons published “shall 
require a succinct statement of the 
relief demanded” has been held to re- 
fer to the demand for relief set forth 
in the prayer or complaint, and where 
the summons contains a statement of 
the relief demanded in the very words 
of the recovery demanded in the com- 
plaint, it is in strict compliance with 
the statute. Okanogan State Bank v. 
Thompson, 106 Or. 447, 211 P 933. 
(2) Under this statute a statement 
that plaintiff will ask a decree for the 
sale of lands located in certain sec- 
tions, and specifically describe in the 
complaint, and for other relief as 
prayed for, is sufficient, although it 
does not give the amount for which 
the land will be sold, or any data for 
ascertaining the amount, or any de- 
tailed description of the land. 
George v. Nowlan, 38 Or. 537, 64 P 1. 

{[b] Notices held _ sufficient.—(1) 
The cause and general nature of a 
foreclosure proceeding is sufficiently 
stated when it specifies ‘with particu- 
larity the note upon w'hich the action 
is brought, and defendants are in- 
formed that the action is brought to 
foreclose a mortgage given to secure 
its payment. DeCorvet v. Dolan, 7 
Washi ese, sow Ra 2b VOT 2aaeGz) i melee 
statutory requirement that the notice 
shall state ‘‘briefly the object and 
general nature of the petition” is met 
in such suit by a description of the 
land and a statement that the object 
of the suit is to obtain a decree of 


title to it. .Adams vy. Cowles, 95 Mo. 
501. 8 SW 711, 6 AmSR 74. 

97. Adams v. Cowles, supra; De- 
Corvet v. Dolan, 7 Wash. 365, 35 P 72, 
1072. 

98. Bobb v. Woodward, 42 Mo. 482. 

99. Hays v. Peavey, 54 Wash. 78, 
102 P 889. 

[a] Rule applied.—Where the ob- 


ject of the action was to ascertain and 
fix the amount of the indebtedness on 
the contract and to direct the sale of 
the attached property to pay the same, 


5388 [50 C.J.] 


state the cause of action as fully as the law requires, 
it may, nevertheless, be sufficient when collaterally 
questioned. 

[§ 202] (4) Description of Property. If so pre- 
scribed by statute,? the notice must contain a de- 
seription of the property in respect of which the ac- 
tion is brought.? But the statutory requirement is 
satisfied if, from the notice given, any person of 
common understanding would be able to locate and 
identify the property.* A deseription by lot or block 
number of land is not necessary.® It has been held 
that, notwithstanding the requirements of the stat- 
ute, if the notice shows even inferentially or 1mper- 
fectly that real estate will be affected, the judgment 
will be upheld as against a collateral attack. Where 
the notice does not fulfill the statutory requirements, 
a further publication may be ordered." 

[§ 203] (5) Residence or Post Office of Defend- 
ant. The description of defendant’s residence by the 
name of the city and state, without the addition of 
the street address, may be sufficient;* and the mis- 
spelling of the post office will not avoid the process 
if the name as spelled is similar in sound and not 


375, 579. 


and the object of the action stated in ah 


the notice was to recover a personal 
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In order for publication see su- 
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misleading.® 

[§ 204] (6) Fixing Time of Appearance.1° Stat- 
utory requirements that the published notice must 
state the time fixed by law for defendant’s appear- 
ance'! should be complied with,1? and neither the 
courts nor the clerks of the courts are vested with 
any discretion with respect to the date on which de- 
fendant shall be notified to make appearance.** 
There is some conflict of authority as to the effect of 
a notice which fails to give defendant the statutory 
time for appearance and answer; according to some 
decisions the court acquires no jurisdiction over de- 
fendant by virtue of such notice, and a judgment 
rendered in the cause is not merely voidable} but 
void;14 but other decisions hold that, where the no- 
tice is defective in this regard, the court will on mo- 
tion quash the service,?® or set aside the judgment as 
having been irregularly entered,'® but that the judg- 
ment would not for that reason be open to collateral 
attack.17 

Discrepancy between bill and notice as to the time 
in which complainant asks that defendant may an- 
swer the bill is of no importanee if the day named for 


after the first publication of this no- 
tice and summons, exclusive of the 


judgment and a _ specified sum for 
breach of the contract. Hays Vv. 
Peavey, 54 Wash. 78, 102 .P 889. 

1. Hardy v. Beaty, 84 Tex. 562, 19 

SW 778, 31 AmSR 80. 
. [a] Bule applied.—A citation for 
publication stated that O had _ filed 
petition praying that certain lands 
be decreed him which were granted by 
the state to the heirs of J L W, and 
that J W agreed to convey to hima 
certain portion of the lands for hav- 
ing located same; that J W was dead, 
and his heirs unknown. It was held 
that while perhaps not as full as re- 
quired by law, it was sufficient when 
collaterally questioned. Hardy v. 
Beaty, 84 Tex. 562, 19 SW 778, 31 Am 

R 80. 

2. See statutory provisions. i 

[a] Statutes held to require de- 
seription.—(1) A statute providing 
that, when service is made by publi- 
cation, the notice shall state the na- 
ture of the judgment to be taken. 
Caldwell v. Bigger, 76 Kan. 49, 90 P 
1095. (2) A statute providing that 
the notice shall contain ‘“‘a summary 
statement of the object and prayer of 
the petition.”” Lawler v. Whetts, 1 
Handy 39, 12 Oh. Dec. (Reprint) 16. 

[b] Statutes held not to require 
description.—A statute requiring that 
the summons published shall contain 
“a succinct statement of the relief 
demanded” does not require the sum- 
mons to give a detailed description of 
the land in suit. George v. Nowlan, 
88 Or.537, 64° P 1. 

3. Caldwell v. Bigger, 76 Kan. 49, 
90 P 1095; Garrett v. Struble, 57 Kan. 
508, 46 P 943; Lawler_v. Whetts, 1 
Handy 39, 12 Oh. Dec. (Reprint) 16. 

4 Caldwell v. Bigger, 76 Kan. 49, 
90 P 1095. 

Caldwell v. Bigger, supra. 
Caldwell v. Bigger, supra; Gar- 
rett v. Struble, 57 Kan. 508, 46 P 943. 


7. Lawler v. Whetts, 1 Handy 39, 
12 Oh. Dec. (Reprint) 16. 
8. Waterhouse v. Waterhouse, 8 


OhS&CP 73, 6 OhNP 106. 

[a] Such published notice was suf- 
ficient where it appeared that plain- 
tiff had no more definite knowledge of 
defendant’s residence, and that defend- 
ant’s name was not so uncommon that 
it might reasonably be assumed that 
post-office officials in the city named 
could readily find defendant and de- 
liver the newspaper containing the 
notice when sent pursuant to the stat- 
ute. Waterhouse v. Waterhouse, 8 
OhS&CP 738, 6 OhNP 106. 

9. Copiah Hardware Co. v. Meteor 
Motor Car Co.,»136 Miss. 274, 101 S 


pra § 187. 

11. See statutory provisions. 

12. U. S-—Ranch v. Werley, 152 
Fed. 509. 

Ala.—McGowan vy. Mobile Branch 
Bank, 7 Ala. 823. 

Ind.—Thomas v. Bailey, 7 Blackf. 


149. 

Kan.—Foster v. Motley, 114 Kan. 
812, 220 P 1036. 

Nebr.—Calkins v. Miller, 55 Nebr. 


601, 75 NW 1108. 

N. Y.—Bell v. Good, 19 NYS 693, 22 
NYCivProc 356. 
Wash.—Dolan .v. Jones, 37 Wash. 
176, 78 P 640; Thompson y. Robbins, 
32 Wash. 149, 72 P 1043. 
1 Ber ee v. Hammond, 37 Wis. 

[a] Notices held  sufficient.—(1) 
Notice in a newspaper to a nonresi- 
dent defendant in a bill in chancery 
to appear before the circuit court of 
the proper county on the first day of 
its next term is sufficiently certain as 
to the time and place of appearance. 
Thomas v. Bailey, 7 Blackf. (Ind.) 
149. (2) And so is a notice which 
states the day of first publication and 
that defendant is required to appear 
and answer on or before the day of 
the last publication, the date of which 
is given. Ranch v. Werley, 152 Fea. 
509. (3) Where a published summons 
required defendant to appear within 
thirty days after the completion of 
the period of publication, was dated 
April 25, 1908, and below the signature 
of the attorney for plaintiff contained 
the words: “First pub May 2, 1908 
Last pub June 13, 1908,” it was hela 
that since, on collateral attack on a 
judgment based on a published sum- 
mons, all the words contained therein 
without reference to their location 
should be considered in determining 
whether defendant was sufficiently 
advised of the things required by the 
statute, the date specified for defend- 
ant’s appearance, considered with the 
date of the last publication, sufficient- 
ly notified defendant of the time when 
he was required to appear. Von Arx 
v. Boone, 193 Fed. 612, 113 CCA 480. 
(4) Under a statute providing that the 
summons shall contain the date of the 
first publication and shall require de- 
fendant or defendants on whom sery- 
ice by publication is desired to appear 
and answer the complaint within six- 
ty days from the date of publication, 
a published summons which cites de- 
fendants to appear “within sixty days 
after the service of this notice and 
summons upon you, exclusive of the 
day of service, or within sixty days 


day of said first publication, to wit, 
within sixty days after the 30th day 
of June, 1904,” is sufficient. Security 
Sav. Soc. v. Collins, 56 Wash. 455, 456, 
105 P 10384 (Cif the defendant was 
personally served the summons Clear- 
ly stated when he should appear, and 
if served by publication the return 
day was equally explicit’). 

[b] Where defendant was required 
to answer on forenoon of the day on 
which by law the answer should have 
been filed, it was held that the notice 
was not therefore invalid, but that de- 
fendant had the entire day in which 
to answer. Armstrong v. Middlestadt, 
22 Nebr. 711, 36 NW 151. 

[cl] Where notice leaves indefinite 
and uncertain the time within which 
defendant is required to appear and 
answer (1) the court acquires no ju- 
risdiction. Hays v. Peavey, 54 Wash. 
78, 102 P 889; Dolan vy. Jones, 37 
Wash. 176, 79 P 640; Smith yv. White, 
382 Wash. 414, 73 P 480; Thompson y. 
Robbins, 32 Wash. 149, 72 P 1048; 
Foster v. Hammond, 37 Wis. 185. (2) 
Thus, where the statute provides that 
the summons shall direct defendant 
“to appear within sixty days after 
the date of the first publication of the 
summons, exclusive of the day of said 
first publication, and defend the -ac- 
tion,’ a summons which requires de- 
fendant “to appear within sixty days 
after the service of this summons up- 
on you, exclusive of the day of serv- 
ice, and defend this action,’”’ would not 
confer jurisdiction on the court to 
render judgment. Dolan v. Jones, su- 
pra; Smith v. White, supra; Thomp- 
son v. Robbins, supra. (3) And where 
the statute requires an order served 
as notice on nonresident defendants to 
specify a day certain for defendant to 
appear and answer, an order served 
as notice which merely directs a non- 
resident defendant to appear and an- 
swer within twenty days after serv- 
ice on him of the order and of the 
Summons and complaint is fatally de- 
fective. Foster v. Hammond, supra. 

13. Calkins v. Miller, 55 Nebr. 601, 
75 NW 1108. ; 

14. Bell v. Good; 19 NYS 693, 22 
NYCivProc 356. 


15. Calkins v. Miller, 55 Nebr. 601, 
75 NW 1108. 
16. Scarborough yv. Myrick, 47 


Nebr. 794, 66 NW 867; Wilkins v. Wil- 
kins, 26 Nebr. 235, 41 NW 1101. 

17. Wilkins v. Wilkins, supra. See 
Foster v. Motley, 114 Kan. 812, 220 P 
1036 (where it was said that a notice 
of this character, while palpxbly ir- 
regular, is not fatally defective). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“ ass 
Me % 


i 
“Ay 


a 


§§ 204-206] 


& 


answering in the notice is the proper one.18 
[§ 205] e. Time of Publication—(1) In General. 
The statutes usually designate the period for which 
publication shall be made and preseribe how often 
it should be made,1® and the requirements of the stat- 
utes in this regard must be strictly complied with ;2° 
‘but publication for the number of times, and for the 
length of time, prescribed by the statute is, of course, 
Neither the courts?” nor the clerks of 
the courts?* are vested with any discretion as to the 
length of time the notice shall be published, where 
Failure to publish for 
the required length of time is not a mere irregularity, 
but a jurisdictional defect, which renders all subse- 
quent proceedings under such notice void;?* but on 
the other hand, publication for a longer period than 
that required by the statute will not impair the effi- 


sufficient.?1 


it is prescribed by statute. 


18. McGowan v. Mobile Branch 
Bank, 7 Ala. 823. 

19. See statutory provisions. 

20. U.S.—Guaranty Trust, etc., Co. 
v. Green Cove Springs, etc., R. Co., 139 
eno wey. 11 (SCt b12.5385 Ly eds 116; 
Hunt v. Wickliffe, 2 Pet. 201, 7 L. ed. 
397;. Ranch v. Werley, 152 Fed. 509; 
McDonald v. Cooper, 32 Fed. 745, 13 
Sawy. 86. 

Cal.—Savings, etc., Soe. v. Thomp- 
son, 32 Cal. 347; Jordan v. Giblin, 12 
Cal. 100; Peo. v. McFadden, 7 Cal. 
Winrep. Cas. Lol, ae 999. 

Colo.—Brown v. Tucker, 7 Colo. 30, 
1-P 221; Crary v. Barber, 1 Colo, 172: 

D. C.—Morse v. U. S., 29 App. 433; 
Leach v. Burr, 17 App. 128. 

Fla.—Bullock v. Bailey, 94 Fla. 
1051, 114.S 776; Ortell v. Ortell, 91 
Fla. 50, 107 S 442. 

Ga.—Smith v. Thompson, 3 Ga. 23. 

Ill.— Ricketts v. Hyde Park, 85 Ill. 
110; Dwyer v. Moore Furniture Co., 
178 Ill. A. 562. 

Ind.—Horn vy. Indianapolis Nat. 
Bank, 125 Ind. 381, 25 NE 558, 21 Am 
SR 231, 9 LRA 676; Hartford Security 
Co. v. Arbuckle, 123 Ind. 518, 24 NE 
329. 

Iowa.—Gaar v. Taylor, 128 Iowa 
636, 105 NW 125. 

Ky.—Mercantile Trust Co. v. South 
Park Residence Co., 94 Ky. 271, 22 SW 
314, 15 KyL 70; Robinson v. Richard- 
son, 433, J.. Marsh.) 574; .Blight) y. 
Banks, 6 T. B. Mon. 192, 17 AmD 136; 
Barclay v. Hendricks, 4 T. B. Mon. 
251; Lawlin v. Clay, 4 Litt. 283; Pyle 
v. Cravens, 4 Litt..17; Cravens v. Dy- 
eno. Litt. 153;. Payne v. Wallace, 2 
A. K. Marsh. 244. 


Mass.—Ashley v. Brightman, 21 
Pick. 285. 

Mo.—Burnes v. Burnes, 61 Mo. A. 
612. 


Nebr.—Davies v. American Inv., 
etc., Co., 94 Nebr. 427, 143 NW 464; 
Smith v. Potter, 90 Nebr. 298, 1833 NW 
437; Claypool v. Robb, 90 Nebr. 193, 
133 NW 178. 

N. H.—McTye v. McTye, 67 N. H. 
590, 36 A 605. 

N. Y.—In re Wright, 224 N. Y. 293, 
120 NE 725; Market Nat. < 
Pacific Nat. Bank, 89 N. Y. 397; 
v. Chase, 24 N. Y. Super. 222 [rev on 
other grounds 39 N. Y. 342]; Matter 
of Denton, 40 Misc. 326, 81 NYS 1031 
{aff 86 App. Div. 359, 83 NYS 778]; 
Waters v. Waters, 7 Misc. 519, 27 NYS 
1004. 

N. C.—State v. Georgia Co., 109 N. 
C. 310, 18 SE 861; New Hanover Bank 
v. Blossom, 92 N. C. 695. 

Oh.—Bacher v. Shawhan, 41 Oh. St. 
271; Tabler v. Wiseman, 1 Oh. Dec. 
(Reprint) 497, 10 WestLJ 407. 

Pa.—Kantner’s Est., 24 Pa. Co. 310. 

Porto Rico.—Huete v. Teillard, 17 
Porto Rico 46. 

S. D.—Iowa State Sav. Bank v. Ja- 
cobson, 8 S. D. 292, 66 NW 453. 

Tex.—Stephenson v. Texas, etc., R. 
Co., 42 Tex. 162; Hill v. Faison, 27 
Tex. 428; Odom’s Unknown Heirs v. 
Crews, (Civ. A.) 163 SW 366; Irion v. 


PROCESS 


“not found.” ?2 


Bexar County, 26 Tex. Civ. A. 527, 63 
SW 550; Patterson v. Seeton, 19 Tex. 
Civ. A. 430, 47 SW 732; Blackman v. 
Harry, (Civ. A.) 85 SW 290; Wilson 
v. ‘Green, 1. Tex; A.’ Civ. ‘Cas. §°98: 

Utah.—Wells v. Kelly, 11 Utah 421, 
40 P 705. 

Wash.—Fuhrman vy. Power, 43 
Wash. 533, 86 P 940; Deming-Inv. Co. 
v. Ely, 21 Wash. 102, 57 P 353; State 
v. Pierce County Super. Ct., 6 Wash. 
352, 33 P 827; Montgomery v. Man- 
ning, 1 Wash. T. 434. 

[a] Warning orders.—The rule 
above stated applies to warning or- 
ders. Frank v. Frank, 175 Ark. 285, 
298 SW 1026. 

{b] Failure of clerk to make pub- 
lication pursuant to the order will not 
work a discontinuance, but the judge 
has power to allow the publication to 
be made, returnable to a future term 
of the court. .Penniman v. Daniel, 93 
N. GC. 332: 

21. Malone v. Lannin, 94 Fla. 1042, 
114 S 775; Ellis v. Southern Express 
Co., 157 Ga. 629, 122 SE 48 [answer 
to cert questions conformed to 32 
Ga. A, 15, 122-SH 652)]. 

[a] Effect of order fixing’ longer 
period than statute.—Where the du- 
ration of the publication is fixed by 
statute, publication for the length 
of time so fixed will be sufficient, al- 
though the order for publication pre- 
scribes a longer period than that fixed 
by statute. The order must yield to 
the statute. Peo. v. McFadden, 7 Cal. 
Unrep. Cas. 191, 77 P 999. 

22. Hunt v. Wickliffe, 2 Pet. (U. 
S.) 201, 7 L. ed. 397; Calkins v. Lit- 
tle, 55 Nebr. 601, 75 NW 1108. 

[a] Thus publication for eight 
weeks in accordance with an order di- 
recting it will not give jurisdiction 
of nonresident defendants where the 
statute requires publication on non- 
resident defendants for two months 
successively. Hunt v. Wickliffe, 2 
Pet. Ges. 20s. pLewed.7 oe lc 

23. Calkins v. Miller, 55 Nebr. 601, 
75 NW 1108. 

24 U. S.—Guaranty Trust, etc, 
Co. v. Green Cove Springs, etc., R. 
Cor, 139° U.S. Als iGell SCtrb12) 4.357 La: 
ed. 116; Hunt v. Wickliffe, 2 Pet. 201, 
7 L. ed. 397. 

Cal.—Jordan v. Giblin, 12 Cal. 100. 

Colo.—Crary v. Barber, 1 Colo. 172. 

D. C.—Morse v. U. S., 29 App. 4383. 

Fla.—Bullock v. Bailey, 94 Fla. 
L051, 14S ie: 

Ky.—Mercantile Trust Co. v. South 
Park Residence Co., 94 Ky. 271, 22 
SW 314,15 KyL 70; Robinson v. Rich- 
ardson, 4 J. J. Marsh. 574; Blight v. 
Banks, 6 T. B. Mon. 192, 17 AmD 136. 

Mass.—Ashley v. Brightman, 21 
Pick. 285. 

N. Y.—Waters v. Waters, 7 Misc. 
519, 27 NYS 1004. 

N. C.—New Hanover Bank v. Blos- 
som, 92 N. C. 695. ; ‘ 

Wash.—Montgomery v. Manning, 1 
Wash. T. 434. 

25. Hernandez v. Drake, 81 Ill. 34; 
Atkinson v. Duffy, 16 Minn, 45; Tay- 
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cacy of the notice,?> although such publication wiil 
not operate to extend the time to answer beyond the 
period fixed by the statute and order of publication.?® 
Failure to complete the service by publication before 
the return day renders it void;?7 publications after 
the return day do not serve to give notice.?® 

Publication on holiday. The fact that one of the 
days on which notice was published was a secular 
holiday does not affect the validity of the service; 
but the contrary rule has been recognized where one 
of the publications is made on Sunday.?° 

[§ 206] (2) Commencement 
When the statute does not prescribe the time for 
commencing publication, it may be commenced with- 
in a reasonable time*? after a return of the sheriff 
If the time within which publica- 
tion should be commenced is prescribed by statute, 


of Publication. 


lor v. Coots, 32 Nebr. 30, 48 NW 964, 
29 AmSR 426; Fouts v. Mann, 15 
Nebr. 172, 18 NW 64. See Watters 
v. Southern Brighton Mills, 168 Ga. 


15, 147 SE 87 (as sustaining this 
view). 
[a] For the reason that this could 


not operate to the injury of defend- 
ant. Hernandez v. Drake, 81 Ill. 34; 
Atkinson v. Duffy, 16 Minn. 45. 

{b] Thus a notice of the pendency 
of an action to foreclose a mortgage 
published five consecutive weeks in a 
weekly newspaper is a good publica- 
tion, although one week longer than 
necessary. Taylor v. Coots, 32 Nebr. 
30, 48 NW 964, 29 AmSR 426. 

26. Anderson v. Goff, 72 Cal. 65, 13 
P 73, 1 AmSR 34. 

27. Mitchell v. Reitz, (Tex. Civ. 
A.) 269 SW 279 [app dism (Commn. 
A.) 281 SW 1044]. 

28. Mitchell v. Reitz, supra. But 
see Hill v. Baylor, 23 Tex. 261 (where 
from want of time the required num- 
ber of insertions in the newspaper 
could not be made before the return 
day, but the publication for the pre- 
scribed period was nevertheless made, 
it was held that, although the service 
might be ineffectual for that term 
of the court, it was sufficient, as 
made to the succeeding one. The case 
does not differ from one of personal 
service, less than five days before the 
return day of the term). 

29. Malmgren v. Phinney, 50 Minn. 
457, 52 NW 131, 36 AmSR 753 (Me- 
morial Day). 

30. Scammon vy. Chicago, 40 Ill. 
146. See Malmgren v. Phinney, 50 
Minn. 457, 463, 52 NW 915, 18 LRA 
753 (‘there is a clear distinction be- 
tween a publication on Sunday, and 
one on what we may term a ‘secular 
holiday.’ The Sunday issue is com- 
monly considered as really a distinct 
paper from the issue on week days, 
and to a considerable extent circu- 
lates among a different class of sub- 
scribers. A large and respectable 
portion of the community who take 
the week-day issues do not take the 
Sunday issue. Hence a publication 
on, Sunday would not be so likely to 
come to the attention of the parties 
for whom it is intended. It would not 
be so likely td serve the purpose for 
which it was designed, to wit, notice. 
Not so with papers issued on such 
holidays as Memorial day, the Fourth 
of July, and the like, which are part 
of the regular issue, and are dis- 
tributed among the same _ subscrib- 
ers’’). 

31. [a] What constitutes reason- 
able time is ordinarily a question of 
fact, except where only one reason- 
able inference can be drawn from the 
facts shown. Wiik v. Russell, 1738 
Minn. 580, 218 NW 110. 

{b] Delay in publishing notice for 
seven months after the sheriff’s re- 
turn is manifestly unreasonable. 
Wiik v. Russell, 173 Minn. 580, 218 
NW 110. 

32. Wiik v. Russell, supra. 
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the provisions of the statutes are regarded as man- 
datory, and a valid service by publication cannot be 
had unless the first publication is commenced with- 


in the time so prescribed.*? 
[§ 207] (8) Number of Weeks. 


tion for a designated number of weeks is required by 
order of court®* or statute,?® service by publication 
is obviously insufficient if the number of publications 
made is less than the number of weeks so desig- 
But, while there is some authority to the 
contrary,*? it has generally been held that a statutory 
requirement that publication be made for a designat- 
ed number of weeks is satisfied by publication once a 
week for that number of successive weeks,** and that 
it is not necessary to render the publication suffi- 
cient that the full number of weeks thus designated 
shall intervene between the first and last publica- 
tion,®® or that there should be a greater number of 


nated.?® 


33. Fuhrman v. Power, 43 Wash. 
533, 86 P 940; Deming Inv. Co. v. 
Ely, 21 Wash. 102, 57 P 353. Compare 
Johnston v. Gerry, 34 Wash. 524, 76 
P 258, 77 P 503 (which assumes to 
distinguish Deming Inv. Co. v. Ely, 
21 Wash. 102, 57 P 353, and holds that 
a delay of four months in commenc- 
ing service by publication, after a 
personal service upon a resident de- 
fendant, is not unreasonable or 
ground for dismissal for lack of dili- 
gence in the prosecution of the ac- 
tion, where the delay was caused in 
part by a second publication made 
necessary by an error in the first and 
insisted upon by defendant personal- 
ly served and moving the dismissal). 

34. See supra § 188. vie 

35. See statutory provisions. 

36. Ashley v. Brightman, 21 Pick. 
(Mass.) 285. é 

{a] Thus an order requiring pub- 
lication of notice in a newspaper three 
weeks successively is not complied 
with by publication in two successive 


papers. Ashley v. Brightman, 21 
Pick. (Mass.) 285. 
37. See cases infra this note. 


[a] In the District of Columbia, 
where the order was required to be 
published “once a week for three suc- 
cessive weeks,” it was held that three 
publications made on April 27, May 4, 
and May 11, extending over a period 
of only fifteen days, was insufficient, 
and that the order should have been 
published for the full period of three 
weeks or twenty-one days. Morse v. 
U.S., 29 App. 433. 

[b] In New York (1) under stat- 
utes providing that publication shall 
be made “for a specified time not 
less than once a week for six suc- 
cessive weeks;” that the time shall 
be complete on the day of: the last 
publication; and that the period of 
publication must be computed so as 
to include the day which completes 
the full period of publication, it was 
held by the court of appeals that the 
law intended a full six weeks’ publi- 
cation, and not six times in different 
weeks. Market Nat. Bank v. Pacific 
Nat. Bank, 89 N. Y. 397, 400 [foll Wa- 
ters v. Waters, 7 Misc. 519, 27 NYS 
1004] (It was said “if it were other- 
wise the time would vary and lead to 
confusion, and the defendant might 
not at all times know when it would 
expire as the summons need not be 
published on the same day in each 
week’’). (2) In a later decision con- 
struing statutes relating to service 
by publication in surrogates’ courts 
which differed from those above set 
out only in the number of weeks pre- 
seribed, the court expressly approved 
Maiket Nat. Bank v. Pacific Nat. 
Bank, supra, from which it quoted 
at some length and held that a pub- 
lication “in each of four successive 
weeks’? required a period of twenty- 
eight days between the day of the 
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publications than the number of weeks during which 
the statute requires publication to be made.*® Where 
the statute requires a designated number of publica- 


tions to be made in successive weeks, it is not per- 


Where publica- 


lication of the 


first publication of the notice and 

the return day thereof, or the period 

for which notice is given, and that 
publication for the full four weeks 

is required. In re Wright, 224 N. Y. 

293, 120 NE 725. (3) Through an ob- 

vious misconstruction of Market Nat. 

Bank v. Pacific Nat. Bank, supra, 

which it cites, the second department 

of the appellate division of the su- 
preme court held that publication of 

the summons not less than once a 

week for six successive weeks at in- 

tervals of one week is sufficient, al- 
though the last publication is only 
thirty-five days from the first pub- 
lication. Brooks vy. Brooks, 190 App. 
Div. 564, 180 NYS 871. (4) And ina 
special term of the supreme court the 
judge, relying on Brooks y. Brooks, 
supra, committed the same error in 
its conclusions. Karchman v. Karch- 
man, 131 Misc. 462, 227 NYS 194 [rev 

on other grounds 230 NYS 856]. 

338. I1l.—Illinois Watch Co. v. Na- 

tional Mfg. etc., Co., 63 Til. A. 480. 
Ind.—Southern Indiana R. Co. v. 

Indianapolis, ete, R. Co., 168 Ind. 

360, 81 NE 65, 13 LRANS 197. 

4 ciaaee eres v. Butters, 21 Kan. 
Me.—Swett v. Sprague, 55 Me. 190. 
Miss.—Knowles v Summey, 52 

Ago 3877; Griffing v. Mills, 40 Miss. 


Mo.—Cruzen vy. Stephens, 123 Mo. 
337, 27 SW 567, 45 AmSR 549; Hay- 
wood v. Russell, 44 Mo. 252; Burnes 
v. Burnes, 61 Mo. A. 612. 

Nebr.—Armstrong vy. Bates, 94 
Nebr. 462, 1483 NW 477; Alexander v. 
Alexander, 26 Nebr. 68, 41 NW 1065. 

Oh.—Wilson y. Scott, 29 Oh. St. 636. 

Wash.—State v. Pierce County Su- 
per) Ct. co Wash 352..-Sonba Sen 

Wis.—Cox v. North Wisconsin 
Lumber Co., 82 Wis. 141, 51 NW 1130. 

39. Ind.—Southern Indiana R. Co. 
v. Indianapolis, ete., R. Co., 168 Ind. 
360, 81 NE 65, 18 LRANS 197. 

Miss.—Knowles v. Summey, 52 
ee: 377; Griffing v. Mills, 40 Miss. 


123 Mo. 


Mo.—Cruzen v. Stephens, 


337, 27 SW 557, 45 AmSR 549; Hay- 
wood v. Russell, 44 Mo. 252. 
Nebr.—Armstrong v. Bates, 94 


Nebr. 462, 143 NW 477; Alexander v. 
Alexander, 26 Nebr. 68, 41 NW 1065. 

Wis.—Cox v. North Wisconsin 
Lumber Co., 82 Wis. 141, 51 NW 1130. 

[a] Rule applied.—(1) A publica- 
tion’ on “March. Tj ol4e21) and. 28is 
a publication for four weeks within 
the meaning of a statute requiring 
publication for four weeks. Cruzen 
v. Stephens, 123 Mo. 337, 27 SW 557, 
45 AmSR 549. , (2) “Publication for 
three successive weeks in a weekly 
newspaper” means three successive 
publications in a weekly newspaper, 
and not publication for twenty-one 
days. Southern Indiana R. Co. v. 
Indianapolis, etc., R. Co., 168 Ind. 360, 


missible to make two publications in one week and 
none in another ;41 publication must be made once in 
each week,*? but it is not necessary that each pub- 
lication should be made on the same day of the week 
under a statute of this character,*? or under a stat- 
ute requiring publication “once a week” for three 
months ;** the requirements of the statute being sat- 
isfied by a publication on any day in each week dur- 
ing which the publication is required to be made.*? 
Where the paper in which publication is made has 
more than one issue each week, publication in all the 
regular issues of the paper, whether daily, semi- 
weekly, or weekly is necessary to the complete pub- 


notice for that particular week.*® 


81 NE 65. (3) Publication of sum- 
mons on the 1st day of each of six 
successive weeks, the first publica- 
tion being on October 5 and the last 
on November 6, is a sufficient pub- 
lication under a statute requiring 
publication ‘‘once in each week for 
six successive weeks.” Cox v. North 
Wisconsin Lumber Co., 82 Wis. 141, 
145, 51 NW 1130. (4) Publication in 
a weekly newspaper for four consecu- 
tive weeks beginning February § and 
ending March 1 is a sufficient publi- 
cation within the meaning of a stat- 
ute providing that publication must 
be made four consecutive weeks in 
some newspaper. Armstrong ive 
Bates, 94 Nebr. 462, 143 NW 477. 


40. Southern Indiana R. Co. v. In- 
dianapolis, ete., R. Co., 168 Ind. 360, 
81 NE 65, 138 LRANS.197; State v. 
Pierce County Super. Ct., 6 Wash. 


852, 33 P 827. See Savings, etc., Soc. 
v. Thompson, 32 Cal. 347 (as sustain- 
ing this view). 


41. Doheny v. Worden, 75 App. 
Div. 47, 77 NYS 959. 

42. Doheny v. Worden, supra. 

43. Raunn vy. Leach, 53 Minn. 84, 
54 NW 1058; Burr v. Finch, 91 Nebr. 
417, 1836 NW 72; Wilson v. Scott, 29 
Oh. St. 636. Analogous decisions see 


infra § 208 text and note 50. 


[a] Thus (1) under a statute re- 
quiring publication “once in each 
week for six consecutive weeks,” 


publication in a newspaper on Tues- 
days, on February 7 and 14, on Thurs- 
days on February 283 and March 2 and 
9, and on Wednesday on March 15 
is sufficient. Raunn v. Leach, 53 
Minn. 84,54 NW 1058. (2) And under 
a statute providing ‘‘that the publica- 
tion must be made for four consecu- 
tive weeks,” a publication on Sep- 
tember 14, 21, 28, and October 6 is 
sufficient, October 5 and 6 being days 
of the same week. Burr vy. Finch, 91 
Nebr. 417, 136 NW 72. 

44. Ronkendorff v. Taylor, 4 Pet. 
CULUS:) S490 36s Te tuvedeago 

“It would be a most rigid construc- 
tion of the act of congress, justified 
neither by its spirit nor its language, 
to say that this notice must be pub- 
lished on -.any particular day of a 


week. If published once a week, for 
three months, the law is complied 
with, and its object effectuated.” 


Ronkendorff v. Taylor, supra. 

45. See cases supra notes 43, 44. 

46. Davies v. American Inv., etc., 
Co., 94 Nebr. 427, 143 NW 464: Smith 
v. Potter, 90 Nebr. 298, 133 NW 437; 
Claypool v. Robb, 90 Nebr. 193, 133 
NW 178. 

[a] Rule applied.—Under a stat- 
ute requiring publication to be made 
“for four consecutive weeks,” pub- 
lication in seven issues of a semi- 
weekly newspaper is insufficient. Da- 
vies. v. American Inv., etc., Co., 94 
Nebr. 427, 143 NW 464. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Where an order requires publication at least twice 
a week for a period of not less than four weeks, two 
publications in each such successive seven days com- 
mencing on the day of the entry of the order is suffi- 
cient although there was but one publication in the 
last calendar week of the period.4? 

[§ 208] (4) Number of Months. Where a pub- 
lication for a certain number of months is required, 
this must be taken, in the absence of any statutory 
provision to the contrary, to mean calendar months, 
and a publication for that number of lunar months 
is sufficient.4® Where the statute requires publica- 
tion once a week for a designated number of calendar 
months, it is not necessary that the number of full 
calendar months shall intervene between the first 
and the last publication,*® and it is not necessary that 
each publication should be made on the same day 
of the week, under a statute of this character.®° 

[§ 209] f. Paper in Which Notice Published®1— 
(1) In General. The statutes generally designate 
the newspapers in which publication of process shall 
‘be made,°? or empower courts or designated officers 
to select the paper in which publication is to be 
made.°* Where a notice is published in the paper in- 
tended by the order it is sufficient, although there has 
been a slight error in the designation of the paper in 
the order.®°* If the statute forbids publication in a 
designated kind of newspaper, a notice published in 
such paper is ineffective for any purpose.*® 

Publication in supplement consisting of an addi- 
tional sheet or sheets folded in with the newspaper 
and sent out with it to all subscribers, except that 
those receiving complimentary copies might not re- 
ceive the supplement, is a sufficient publication of 
the notice.°® 

Length of existence of paper. A statute requiring 

47. Leach v. Burr,-188 U. S. 510, 
23 SCt 393, 47 L. ed. 567 [aff 17 App. 
CRTC), W281. 

4s. U. S.—Guaranty Trust, 
Co. v. Green Cove Springs, etc., 
Comel SOP Us tSe tere tl (SCE? b12 m3 bg I, 


ed. 116. 
Fla.—Guaranty Trust, etc., Co. v. 


papers 


etc., | trict clerks, 
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publication of judicial writs in other 
“after such selection and no- 
tice thereof to the district judge, dis- 
sheriffs,” j 
R.| validate the publication of process 
in a newspaper not so selected, where 
it does not appear that such selec- 
tion has been made or notice thereof 
in the district 
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state and county printing to be executed within the 
state, and providing that, when done by a weekly 
newspaper, it must have been published fifty-two con- 
secutive weeks prior thereto, does not apply to the 
publication of a summons by order of the court, so 
as to make it necessary, if published in a weekly 
newspaper, that the newspaper shall have been there- 
tofore published for fifty-two consecutive weeks.°7 

Foreign language newspaper. Under a statute 
providing that all process “must be in the English 
language,”®* publication of notice in a newspaper 
printed entirely in the Italian language is ineffectual, 
although both parties to the action are Italians.®® 
But where the statute vests the court with discre- 
tion to determine in what paper the publication will 
be most likely to give notice, it has been held that . 
the court may, in its discretion, direct publication in 
a German, instead of an English, newspaper, as be- 
ing most likely to give the person intended to be 
served notice, although defendant is an American, 
where the notice itself is printed in English as re- 
quired by the statute.®° 

Publication in paper other than one designated, al- 
though irregular,®! may not, in some circumstances, 
be wholly ineffective.®? 

[§ 210] (2) What Are Newspapers. The word 
“newspapers,” as used in constructive service stat- 
utes, has reference to some publication appearing at 
daily or weekly intervals reporting the news or hap- 
penings of local or foreign interest or both, such as 
social, religious, political, moral, business, profes- 
sional, editorial, and other kindred information, in- 
tended for the general reading public;**? and, while 
publications in newspapers meeting these require- 
ments will be sufficient,®°* publication in any news- 
paper falling short of these requirements does not 
the Summons and complaint to them, 
the court might, in its discretion, dis- 
regard and cure the defect by approv- 
al of the newspaper in which the pub- 
lication was made. Valz v. Sheeps- 
head Bay Bungalow Corp., 249 N. 


Y. 122, 168 NE 124 [certiorari den 
278 U. S. 647 mem, 49 SCt 82 mem, 73 


does not in- 


Buddington, 27 Fla. 215, 9 S 246, 12 
LRA 770. 
Ida.—Forsman y. Bright, 8 Ida. 467, 


69 P 473. 
Kyi-vawlin veClay, 4 Litt) 283; 
Pyle v. Cravens, 4 Litt. 17; Cravens 


v. Dyer, 1 Litt. 153. 

Miss.—Mitchell v. Woodson, 37 
Miss. 567. 

49. Foster v.. Vehmeyer, 133 Cal. 
459, 65 P 974; Savings, etc., Soc. v. 
Thompson, 32 Cal. 347. 

50. Foster v. Vehmeyer, 133 Cal. 
459, 65 P 974. Analogous decisions 
see supra § 207 text and note 43. 

51. Newspapers generally 
Newspapers, 46 C. J. p 17. 


see 


52. See statutory provisions, 
53. See statutory provisions. 
[a] “Newspaper most likely to 


give notice.”—Where the publication 
is required to be made in the “news- 
paper . . most likely to give no- 
tice,” the selection of the paper is a 
matter within the discretion of the 
court empowered to make the order. 
Wakeley v. Nicholas, 16 Wis. 588, 592. 

[b] Paper other than “legal news- 
paper.”—Under a statute providing 
that all notices required by law to be 
published shall be put in a legal news- 
paper “unless dispensed with by spe- 
cial order of court,’’ an order direct- 
ing publication in another paper than 
the legal journal amounts to a dis- 
pensation from publication in such 


journal. Erdner v. Erdner, 234 Pa. 
500, 83 A 420. 
[c] Selection by governor.—A 


statute which authorizes the gover- 
nor to select certain newspapers for 
judicial advertising and forbids the 


given in which the 
suit was brought. Taliaferro v. But- 
ler, 77 Tex. 578, 14 SW 191. 

54. Peo. v. McFadden, 7 Cal. Un- 
rep. Cas. 191, 77 P 999 (“San Diego 
Union” for San Diego Union and Dai- 


ly Bee). 

55. Alfonso v. Alfonso, 99 Misc. 
550, 165 NYS 1037. 

56. Heberling v. Moudy, 247 Mo. 


535, 154 SW 65. 
57. Harpold v. Doyle, 16 Ida. 671, 
102 P 158. 
58. See statutory provisions. 
59. Alfonso v. lfonso, 99 
5508) 165, NYS) 10372 
ys ae Wakeley v.. Nicholas, 16 Wis. 


Mise. 


61. Valz v. Sheepshead Bay Bun- 
galow Corp., 249 N. Y. 122, 163 NE 
124 [certiorari den 278 U. S. “647 
mem, 49 SCt 82 mem, 73 L. ed. 560 
mem] (three judges dissenting). 

62. Valz v. Sheepshead Bay Bun- 
galow Corp., supra (the court ac- 
quires jurisdiction by publication in 
a different newspaper from the one 
designated in the order where the 
newspaper in which publication was 
made is one which might have been 
designated, and a judgment rendered 
thereafter is not subject to collat- 
eral attack). Contra Brisbane vy. Pea- 
body, 3 HowPr (N. Y.) 109. 

[a] Subsequent approval of news- 
paper.—Although such _ publication 
was irregular, and although defend- 
ant might move in the action to va- 
cate the defective service, where it 
appeared that the nonresident de- 
fendants received formal notice of 
their right to defend by mailing of 


L. ed. 560 mem] (three judges dis- 
senting). 

63. Culclasure v. Consolidated 
Bond, etc., Co., 94 Fla. 764, 114 S 540; 
State v. Rose, 93 Fla. 1018, 114 S 3783. 

64. Culclasure Vv. Consolidated 
Bond, etc., Co., 94 Fla. 764, 114 S 540; 
State v. Rose? 9386 hia TOLSer tas 
373; Railton v. Lauder, 126 Ill. 219, 
18 °NE-555* Kerr v. -Hitt,..7> Til. 505 
Lynn v. Allen, 145 Ind. 584, 44 NE 
646, 57 AmSR 2238, 33 LRA 779; Brice 
v. Graves, 142 Iowa 722, 121 NW 504. 

[a] Financial paper.—“‘The 
Financial News’ of Jacksonville, Flor-: 
ida, having seven hundred paid sub- 
scribers and in addition to which sev- 
eral thousand copies are circulated 
monthly from news stands and which 


otherwise meets the prerequisites 
named... is @ newspaper as 
contemplated by the constructive 


service statutes.’”? Culclasure v. Con- 
solidated Bond, etc., Co., 94 Fla. 764, 
114 S 540. 

[b] Legal journal.—(1) A paper 
published daily, whose columns are 
given largely to legal matters and 
court notices, but is confined to no 
one calling or trade, and which pub- 
lishes also news of a general secular 
character, and with general circula- 
tion, is a newspaper in which notices 
to nonresident defendants may prop- 
erly be published. Railton v. Lauder, 
126 Ill. 219, 18 NE 555. To same ef- 
fect Vern Vv. FELICE, LAO Sable eee A 
daily newspaper devoted to the gen- 
eral dissemination of legal news and 
containing other matter of general 
interest to the public and having a 
large general circulation throughout 
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comply with the statutes,®® nor meet the require- 
ment of due process of law.** A newspaper designed 
for the benefit of any one class of the whole popula- 
tion and that class a negligible percentage of the 
entire public, such as legal and medical journals or 
literary and scientifie publications, does not satisfy 
the statutory requirement,°* unless in addition there- 
to it reports daily or weekly the news of a local or 
foreign interest and in other respects meets the re- 
quirement of a newspaper as heretofore defined.®® 

[§ 211] (8) Place of Printing or Publication.®® 
If the statute requires the paper to be “published” in 
the county it is immaterial where it is “printed.”7° 
If the statute requires the paper to be “printed” in 
the county, publication of notice in a paper published 
in the county, but printed elsewhere, is insufficient ;** 
but this requirement is satisfied by publication of the 
notice in that part of the paper printed in the coun- 
ty, although a part of it is printed outside of the 
county.7? A statute requiring publication to be made 
in some newspaper “printed” in the county where the 
petition is filed applies to petitions in error filed in 
the supreme court.*? If no newspaper is printed or 
published in the county, publication may, under some 
statutes, be made in a newspaper published in an ad- 
joining county.‘* Under a statute requiring publica- 
tion of notice to be made in a newspaper published 
in the county, if a county is by statute divided into 
two judicial districts and the two courts given ex- 
the county confined to no particular 


elass or calling of a community isa 
‘newspaper’ in which publication of 


PROCESS 


337, 27 SW 557, 45 AmSR 549 [overr 
on other grounds Young v. Downey, 
150 Mo. 317, 51 SW 751; 


g..% 
i 


clusive jurisdiction of suits arising within their own 
territory, each court must confine itself to its own ter- 
ritory in making publication of orders, and cannot 
order publication in a newspaper published in a town 
lying outside of its own territorial limits if there 
is a newspaper published within such limits.*® 

Notice to unknown heirs. By express statutory 
provision in some jurisdictions, in actions involving 
title to land, notice by publication to unknown heirs 
must be published in a paper in the county where the 
land is situated.’® 

[§ 212] g. Time When Service is Complete. In 
some jurisdictions it is held that service is complete 
upon the date of the last publication, although the 
full number of days to constitute the specified num- 
ber of weeks or months have not elapsed since the 
date of the first publieation.77 In other jurisdictions, 
however, it is held that, where a notice is required to 
be published once a week for a certain number of 
weeks or months, the full number of days to consti- 
tute the required number of weeks or months must 
elapse before the publication can be deemed com-* 

lete.*§ 

[§ 213] HE. Service in Aid or in Lieu of Pub- 
lication*—1. Personal Service Out of Jurisdic- 
tion’°—a. In General. Personal service on a 
nonresident defendant beyond the jurisdiction of 


the state is frequently provided for by stat- 
ute.8° It is the equivalent of,81 and a substitute 
12 NYS 94, 19 NYCivProc 165; Brod 
v. Heymann, 3 AbbPrNS 396; Rich- 


Winningham } ardson v. Bates, 23 HowPr 516; Moore 


~ [§§ 210-213 


process is authorized. Lynn v. Allen, 
145 Ind. 584, 44 NE 646, 57 AmSR 
223,33 LRA 779. 

65. Culclasure Vv. Consolidated 
Bond., etc., Co., 94 Fla. 764, 114 S 
540; State v. Rose, 93 Fla. 1018, 114 
8, 3.73) 

66. See cases supra note 65. _ 

[a] Thus a paper having a circu- 
lation of three hundred and fifty or 
less in a county having a population 
of over one hundred and fifty thous- 
and and which is devoted primarily 
to reporting court proceedings, and 
which reports little or no news which 
the general public would be inter- 
ested in, is not a newspaper which 
will satisfy the statute, and the due 
process clause of the state and fed- 
eral constitutions. State v. Rose, 93 
Fla. 1018, 114 S 373. 

67. State v. Rose, supra. 

State v. Rose, supra. 
Generally see Newspapers § 


Ricketts v. Hyde Park, 85 Ill. 

110; McCormick v. Higgins, 190 Ill. 

A. 241, 

Cooke v. Tallman, 40 Iowa 133. 
Palmer v. McCormick, 30 Fed. 

82 


73. Flint v. Gurrell, 12 Nebr. 341, 
11 NW 431. 

74. Cooke v. Tallman, 40 Iowa 133. 

75. Jewett v. Boardman, 181 Mo. 
647, 81 SW 186. 

76. Chapman v. Kellogg, 
Commn. A.) 252 SW 151, 160 (‘“‘the 
Legislature knew, of course, that 
these unknown heirs would more like- 
ly live near their property than else- 
where. And, if that be not true, 
then the notice would be read by oth- 
ers who might bring notice of the 
suit to the ears of the unknown heirs 
whom they know and of whose pres- 
ent residence they are advised’’). 

77. Colo.—Calvert v. Calvert, 15 
Colo. 390, 24 P 1048; Decker v. Myles, 
4 Colo. 558. 

Iowa.—Banta v. Wood, 32 Iowa 469. 

Me.—Swett v. Sprague, 55 Me. 190. 

Mo.—Cruzen y. Stephens, 123 Mo. 


(Tex. 


v. Trueblood, 149 Mo. 572, 51 SW 399]; 


Haywood v. Russell, 44 Mo. 252; 
Burnes v. Burnes, 61 Mo. A. 612. 
Mont.—Smith vy. Collis, 42 Mont. 


350, 112 P 1070, AnnCas1912A 1158. 

Nebr.—Armstrong v. Bates, 94 
Nebr. 462, 1483 NW 477; Claypool v. 
Robb, 90 Nebr. 193, 133 NW 178; Al- 
exander vy. Alexander, 26 Nebr. 68, 
41 NW 1065; Davis v. Huston, 15 
Nebr. 28, 16 NW 820. 

W. Va.—Marling v. Robrecht, 13 W. 
Va. 440. 

[a] Thus (1) where an order di- 
rects thé publication of an original 
notice in a weekly newspaper for four 
consecutive weeks, in conformity 
with the statute, the service will be 
deemed complete on the fourth issue 
of the paper containing it, although 
four weeks have not actually elapsed 
between the dates of the first and 
last publication. Banta v. Wood, 32 
Iowa 469, 470. (2) A statute, provid- 
ing that the publication ‘shall be 
made at least once a week for four 
successive weeks . . and in case 
of publication the service of summons 
shall be deemed complete at the expi- 
ration of ten days after the expiration 
of the time prescribed for publica- 
tion,” means that the ten days re- 
quired to complete the service shall 
commence to run from the date of the 
last weekly publication, although less 
than twenty-eight days have elapsed 
since the first publication. Calvert v. 
Calvert, 15 Colo. 390, 24 P 1048. 

78. U. S.—Tenney v. American 
Pipe Mfg. Co., 96 Fed. 919 (South Car- 
olina law); McDonald v. Cooper, 32 
Fed. 745, 138 Sawy. 86 (Oregon law). 

Cal.—Foster v. Vehmeyer, 133 Cal. 
459, 65 P 974; Grewell v. Henderson, 
5 Cal. 465. 

Minn.—Meyer’s App., 158 Minn, 433, 
197 NW 970, 199 NW 746; Auerbach 
v. Maynard, 26 Minn. 421, 4 NW 816. 

N. Y.—In re Wright, 224 N. Y. 293, 
120 NE 725; Market Nat. Bank v. 
Pacifie| Nat, Bank, 89) No) You3o7s elit: 
AbbNCas 104; Waters v. Waters, 7 
Misc. 519, 27 NYS 1004; Koch’s Est., 
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v. Thayer, 6 HowPr 47. 
Oh.—Harmon vy. Whittemore, 7 Oh. 
Dec. (Reprint) 92, 1 CincLBul, 109; 
Gilfillin v. Koke, 2 Oh. Dec. (Reprint) 
172, 1 WestLMonth 705. 
Tex.—Davis v. Robinson, 70 Tex. 
394, 7 SW 749; Stephenson v. Texas, 


ete.; BR: (Co. 42 Tex. (162% = Alemany 
Wyser, 29 Tex. 150; Hill v. Faison, 
27 Tex. 428; Odom’s Unknown Heirs 


v. Crews, (Civ. A.) 163 SW 366. 

Wis.—Cox v. North Wisconsin 
Lumber Co., 82 Wis. 141, 51 NW 1130. 

See Knowles v. Summey, 52 Miss. 
377; Griffing v. Mills, 40 Miss. 611 
(which seem to sustain this view). 

79. Service outside jurisdiction: 
Constitutionality of statute see Con- 

Stitutional Law § 1004. 

In divorce proceeding see Divorce §§ 

239-261. 

Suey mont based on see Judgments 

8 . 

80. See statutory provisions. 

[a] “State” as used in these stat- 
utes (1) has been held to refer only 
to the states of the United States, its 
territories, and the District of Co- 
lumbia (Fair vy. Kenny, 103 Mise. 412, 
171 NYS 694), (2) and not to include 
a colony or province of the Dominion 
of Canada (Fair v. Kenny, supra). 

_ Under English and Canadian prac- 
tice see supra §§ 72, 73. : 

qi . S.—Brown y. Fletcher, 231 
Hed. 592, 2145 CCAT280; 

Ark.—Broken Bow First Nat. Bank 
v. Horatio Bank, 161 Ark. 259, 255 
SW 881. 

Cal.—Riverside First Nat. Bank v. 
Eastman, 144 Cal. 487, 77 P 1043, 103 
AmSR 95. 

D. C.—Thompson v. Thompson, 35 
App. 14 [aff 226 U.S. 551, 83 SCt 129, 
pee ed. 347]. 

a.—HElliott v. Wirth, 34 Ida. 
198 P 757. oat 

Ind.—Sinclair v. Gunzenhauser, 179 
Ind. 78, 98 NE 37, 100 NE 376. 

Iowa.—Blachly v. Blachly, 169 Iowa 
489, 151 NW 447. 

Kan.—Adams v. Baldwin, 49 Kan. 
(310 Geil) ae TG Sie 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee 


- §§ 213-215] 


for,*? constructive service, effective to the same 
extent as service by publication,®*? but only to 
It supersedes the necessity both of 
publication and of mailing,’® but it is not an aban- 
donment of service by publication and will not in- 
No jurisdiction over the person of 
defendant is acquired thereby,’? unless defendant 


that extent.84 


validate it.8 


actually enters an appearance.®$ 


Proceedings i in rem.*® These statutes refer only to 
actions in rem and cannot confer jurisdiction to de- 
termine rights and obligations which are entirely per- 
sonal,®® and it is only in Gases coming within the 
statute that jurisdiction can be acquired;®! but ju- 
risdiction will not be defeated because a petition 


PROCESS 


jurisdiction. °? 


sorted to.®7 


unites with a proceeding in rem another separate 


Minn.—Pugsley v. Magerfleisch, 161 
Minn. 246, 201 NW 3823. 
oor em ape hd v. Brooke, (A.) 217 SW 

Mont.—McLean vy. Moran, 38 Mont. 
298, 99 P 836. 

Nebr. — Anheuser-Busch Brewing 
Assoc. v. Peterson, 41 Nebr. 897, 60 


NW 373 

Nev.—Coffin v. Bell, 22 Nev. 169, 
387 P 240, 58 AmMSR 788. 

N. H.—-Whitcomb v. Quinlan, 75 N. 
HY!) 4295°75 A 525. 

N. Y¥.—Jenkins v. Fahey, 73 N. Y. 
Spo. prev, +l Hun 357]; ~Brooklyn 
rust ‘Co, -v.* Bulmer;! 490 N: Yi 84; 
Lockwood v. Brantly, 31 Hun 155; 
Abrahams v. Mitchell, 8 AbbPr 123. 

N. C.—Long v. oe ins: ‘Co. ire 


N. C. 465,19 SH 34 
Oh.—Williams v. ‘Welton, 28 Oh. St. 


451. 

Okl].—Culver v. Diamond, 64 OkIl. 
Ail, 16% PP 223, 

Pa.—Warrington v. ote Pan 
eee 167. 

81 S. o 36, 61 SH 1108. 

Ss. D.—South Dakota Commercial 
Assoc. v. Ramsey, 34 S. D. 48, 147 
NW 75. 

Tex.—Donovan v. Hinzie, (Civ. A.) 
60 SW 994. 

Wash.—Hunter v. Wenatchee Land 
Co., 36 Wash. 541, 79 P 40. 

Ww. Va.—Snyder vy. Breitinger, 104 
W. Va. 122, 139 SE 755. 

Wis.—Pier v. Amory, 40 Wis. 571. 

82. Iowa.—Blachly v. Blachly, 159 
Iowa 489, 151 NW 447, 448 [quot Cyc]. 

Minn. — Pugsley v. Magerfleisch, 161 
Minn. 246, 201 NW 323. 

Mo. ——Payne vy. Brooke, (A.) 217 SW 
595. 

Nebr. — Anheuser-Busch Brewing 
Assoc. v. Peterson, 41 Nebr. 897, 60 
NW 373. 

Oh.—Williams v. Welton, 28 Oh. St. 
451. 

83. Kan.—Adams v. Baldwin, 49 
Kan. 781,31 P 681. 

Nebr. —— Anheuser-Busch Brewing 
Assoc. v. Peterson, 41 Nebr. 897, 60 
NW 3738. 

N. Y.—Jenkins v. Fahey, 73 N. Y. 
355. 

N. C.—Long v. Home Ins. Co., 114 
N. C. 465, 19 SH 347. 

Ww. Va_—Snyder v. Lee 104 
W. Va. 122, 139 SE 75 

Jurisdiction A nauived “by. service by 
publication see Judgments §§ 4-40, 
45. 

Service by publication see supra § 
105 et seq. 


Perry, 


oe Anheuser-Busch Brewing As- 
soc. Peterson, 41 Nebr. 897, 60 NW 
Sis: Siow v. Home Ins. Cor, 114. N.C. 


465, 19 SE 347. 
85. U. S.—Brown v. Fletcher, 231 
Fed. 92, 145 CCA 280. 
N. Y.—Matthews v. Gilleran, 12 


NYS 74; Abrahams v. Mitchel, 8 
AbbPr 123; McCully v. Heller, 66 
HowPr 468. 


S. C.—George Norris Co. v. Levin, 
81 S. C. 36, 61 SE 1103. 

s. D.—South Dakota Commercial 
Assoc. v. Ramsey, 34 S. D. 48, 147 
NW 75. 


Wis.—Pier v. Amory, 40 Wis.' 571. 

Mailing see infra §§ aoa 224, 

Publication see supra § 193 et seq. 

86. Thompson v. Thompson, 35 
ADD GDayvG.)s Lids wibatte2 26d see bibs 
3a, Cl 29 bia ed. 347 I. 

“To supplement the constructive 
service of notice of publication, with 
that of actual notice, would seem 
to be commendable rather than repre- 
hensible; . and ought not to have 
the effect to invalidate or supersede 
the first service.” Burnes vy. Burnes, 
61 Mo. A. 612, 621. 

87. U. S—Hess v. Pawloski, 274 
U.S. 852, 47 SCt 632, 71 L. ed. 1091 
Laff 250 Mass. 22,144 NW 760, 35 ALR 
945, 253 Mass. 478, 149 NE 1221. 

Ark.—Broken Bow First Nat. Bank 
egitim Bank, 161 Ark. 259, 255 SW 

D. C.—Backus Portable Steam 
Heater Co. v. Simonds, 2 App. 290. 

Iowa.—Raher vy. Raher, 150 Iowa 
511, 129 NW 494, 35 LRANS 292, Ann 
Cas1912D 680. 

Minn.—Williamson y. Falkenhagen, 
227 NW 429. 

Mont.—Winnett Times Pub. Co. v. 
Berg, 82 Mont. 141, 265 P 710. 

H.—Whitcomb v. Quinlan, 75 N. 
He 429, TEMA 25, 

N. ¥.—Garfein v. McInnis, 248 N. 
Y, 261, 162 NE 73: 

And see cases infra note 90. 

88. U. S.—Dull v. Blackman, 169 
Wee toe Ler Otomo 42 sia, CON Goo 

Cal.—Riverside First Nat. Bank 
v. Eastman, 144 Cal. 487, 77 P 1043, 
L038 Aris 95. ein re lCulp, “Zeal. A. 
hO= 83, PIS 9. 

Towa.—Clark v. Tull, 113 Iowa 143, 
84 NW 1030; Kelly v. Norwich RE. 
Ins. Co., 82 Towa 137, 47 NW 986. 

Kan.—-Adams v. Baldwin, 49 Kan. 
SL yan | OO ane 

Nebr. — Anheuser-Busch Brewing 
Assoc. v. Peterson, 41 Nebr. 897, 60 
NW 373. 

N. Y.—Mahr v. Norwich Union F. 
Ins. Soc.,.127.N. Y. 452, 28 NE 391. 

N. C.—Long v. Home Ins. Co., 114 
N. C. 465, 19 SE 347. 

Oh.—Williams v. Welton, 28 Oh. St. 


451. 

S. C.—National Exch. Bank vy. 
Stelling, 31 S. C. 360, 9 SH 1028. 

Tex.—Donovan v. Hinzie, (Civ. A.) 
60 SW 994; Roller v. Holley, 13 Tex. 
Civ. A. 636, 35 SW 1074. 

89. In case of service by publica- 
tion see supra §§ 10-18. 

90. Cleveland Nat. Bank v. Bur- 
roughs Land Co., 10 Oh. A. 61; War- 
rington v. Perry, 31 Pa. Co. 167; Wal- 


lace v. United Electric Co., 13 Pa. 
Dist. 183, 29 Pa. Co. 620. 
91. Abbott v. Wagner, 108 Nebr. 


359, 188 NW 113. 

92. Culver v. Diamond, 64 Okl. 271, 
167 -P 223. 

93. Jennings v. Johnson, 148 Fed. 
337, 78 CCA 329; Blachly v. Blachly, 
169 Iowa 489, 151 NW 447, 448 [quot 


Gye] ;> In re Cliff, [1895] 2 Ch. 21. 
94. Blachly v. Blachly, 160 Iowa 
489, 151 NW 447, 448 [quot Cyc]; 


Rome Trust Co. v. Cummings, 123 
Misc. 884, 206 NYS 728. 


[§ 214] b. Compliance with Statute. 
cedure being wholly statutory,®? and in derogation of 
the common law,°* strict compliance with the statu- 
tory provisions is necessary.?® 
erally require,®® and it is usually held, that all neces- 
sary steps to secure the right to service by publica- 
tion must be taken, and such service duly ordered, 
before personal service without the state may be re- 


[§ 215] c. Prerequisites to Service.9® 
attachment of property in the state®® is not neces- 
sary to authorize service on a nonresident defendant 
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cause of action in which service would not confer 


The pro- 


The statutes gen- 


Previous 


95. U. S—Adams v. Heckscher, 80 
Fed. 742. 
pacer Elliott v. Wirth, 34 Ida. 797, 
15m. 


Ind.—Sinclair v. Gunzenhauser, 179 
Ind. 78, 98 NE 37, 100 NE 376; Bastin 
v. Myers, 82 Ind. A. 325, 144 NB 425. 

Iowa.—Blachly v. Blachly, 169 lowa 
489, 151 NW 447. 

Kan.—Adams v. Baldwin, 49 Kan. 
(Steve 1B 681. 

Minn.—Haney v. Haney, 163 Minn. 
114, 203 NW 614. 

Mo.—John McMenamy Inv. Co. v. 
Stillwell Catering Co., 267 Mo. 340, 
184 SW 467; Priest v. Capitain, 236 
Mo. 446, 139 SW 204; Gates v. Gates, 
(A.) 209 SW 551; Hedrix v. Hedrix, 
103 Mo. A. 40, 77 SW 495. 

Nev.—Coffin v. Bell, 22 Nev. 169, 
Ey! Re 240, 58 AmSR 738. 

H.—Whitcomb v. Quinlan, 75 N. 
H. Nog. 75 A 525. 

N. Y¥.—Rome Trust Co. v. Cum- 
mings, 123 Misc. 884, 206 NYS 728; 
Sexton yv. Bernheimer, 104 Misc. 1, 
171 NYS 696; Fair v. Kenny, 103 Misc. 
412, 171 NYS 694. 

N. D.—Johnson v. Engelhard, 45 N. 
D. 11, 176 NW 134. 

Okl.—Addington First State Bank 
v. Latimer, 48 Okl. 104, 146 P 1099. 

a: C.—Riker y. Vaughan, 23 S. C. 
187. 

S. D.—Newton v. McGee, 31 S. D. 
216, 140 NW 252. 

Wash.—State v. Snohomish County 
Super. Ct., 88 Wash. 612, 1538 P 315. 

Wis.—Manning Vv. Heady, 64 Wis. 
630, 25 NW 1. 

[al Where mode of service out- 
side state is prescribed by statute, 
it must be strictly followed; any 
other method, although it may seem 
just as good, will not answer. Cohn- 
feld v. Bliss, 174 App. Div. 434, 161 
NYS 160 [aff 220 N. Y. 681 mem, 116 
NE 1041 mem]. 

96. See statutory provisions. 

97. Kan.—Adams v. Baldwin, 49 
Kan. 781, 31 P 681 (Civ. Code §§ 72, 
43; 08). 

Minn.—Haney v. Haney, 163 Minn. 
114, 208 NW 614 (Gen. St. [1923] § 
9234); Pugsley v. Magerfleisch, 161 
Minn. 246, 201 NW: 323. 

N. Y.—Brooklyn Trust Co. v. Bul- 
mer, 49 N. Y. 84 (Code Proc. § 135); 
Peck v. Cook, 41 Barb. 549; Fiske 
v. Anderson, 33 Barb. 71, 12 AbbPr 
8; Glass v. Rinse, 120 Misc. 639, 199 
NYS 418 (Civ. Pract. Act § 25); Mijon 
v. Mijon, 120 Misc. 115, 198 NYS 627 
(Code Civ. Proc. [1877] §§ 438, 440, 
as amended by L. [1914] c 346 §§ 438, 
443 subd 2); Hope v. Seaman, 119 
NYS 713 [mod 137 App. Div. 86, 122 
NYS 127 (aff 204 N. Y. 563 mem, 97 
NE 1106 mem)] (Code Civ. Proc. §§ 
416, 426, 4388, 441, 471). 

N. D.—Johnson v. Engelhard, 45 N. 
DP TA 176) NAW 348 

S. C.—Riker v. Vaughan, 23 S. C. 
187. 

Wis.—Manning v. Heady, 64 Wis. 
630, 25 NW 1. 

98. In case of publication see su- 
pra §§ 123-128. 

99. In case of publication see su- 
pra § 123. 
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out of the state,! unless required by statute.? 

Affidavit or other showing. The affidavit? or peti- 
tion,* as the case may be,® must show that defendant 
is a nonresident, which in a proper case may be on in- 
formation and belief,® disclosing the source of affi- 
ant’s information or knowledge.’ So the facts show- 
ing due diligence in an attempt to secure service 
within the jurisdiction must be set forth,® and it is 
not sufficient to allege the use of due diligence in the 
words of the statute.° Under some statutes!® the ex- 
istence of a verified complaint on file, stating a cause 
of action against a defendant, is an essential pre- 
requisite to an order for such service.!1 

Order for service. In some jurisdictions the stat- 
utes permit service out of the state without the ne- 
cessity for an order of publication?? or compliance 
with the statute in relation thereto.1* Statutes in 
some jurisdictions permit service to be made with- 
out the state, in actions affecting title to, or regulat- 
ing, defining, or limiting an interest in, real estate, 
without an order of court;14 and an action to enforce 
specific performance of an agreement for the sale of 
real estate!® and an action to abate a nuisance?® have 
been held to be within the provisions of such a stat- 
ute. But where a valid order is a prerequisite,1* 
service based on a void order?!® is of no legal effect.19 
If the order provides in the alternative for both pub- 
lication and personal service without the state, a de- 
fect in the former part of the order will not affect the 
validity of service had under the latter part.?° 

Bond. In some jurisdictions the statute provides 
that, when service is had in compliance with its pro- 
visions outside the state, it shall be deemed an actual 
service,?!. and it is therefore held that a bond re- 


1. South Dakota Commercial As- 


soc. v. Ramsey, 34 S. D. 48, 147 NW NYS 728. 
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Co. v. Cummings, 123 Misc. 884, 206 


[§§ 215-217 


quired to be filed by a statute providing for service 
by publication need not be filed.?? 

[§ 216] d. Who May Serve. Statutes authorizing 
personal service on nonresident defendants out of the 
state usually provide by whom such service may be 
made,** and service, to be valid, must be made by the 
person or officer designated.?* Thus, where the stat- 
ute authorizes service by a sheriff, constable, or an 
officer authorized to acknowledge deeds, a service by 
a deputy United States marshal was held insuffi- 
cient,”° and likewise a service by a deputy United 
States marshal was held invalid under a statute pro- 
viding for service by a United States marshal.?°® 
Service outside of the state by a sheriff of a foreign 
jurisdiction, without appointment by the sheriff of 
the county in which the suit was brought, as required 
by statute, is insufficient.27_ Where the authoriza- 
tion of the statute is generally to any officer author- 
ized to serve process within the jurisdiction where 
the service is to be made, the process need not be di- 
rected to any particular officer,?® it being sufficient if 
the direction is within the terms of the statute,?® and 
the service may be made by a deputy sheriff author- 
ized to make service in the foreign jurisdiction.*® 

[§ 217] e. Manner of Service. Service must be 
on defendant in person.*! Only the summons need be 
served, where the statute does not also require serv- 
ice of the affidavit, order, or complaint,?? and the 
summons served must be the same summons ordered 
to be published,?* although a summons containing 
substantially the same information as the original 
has been held sufficient.24 Where the statute re- 
quires that the complaint, or other paper, such as a 
notice of the order for service, be served with the 


16. Glass v. Rinse, 120 Misc. 639, 
199 NYS 418. 


ioe 

2. See statutory provisions. 

{a] In New Hampshire, service 
on a nonresident defendant out of 
the state is authorized by the express 
provision of Pub. St. (1901) ¢ 219, 
§ 5, only where its property in the 
state has been previously attached. 
Whitcomb v. Quinlan, 75 N. H. 429, 75 
A 525. 

3. U. S.—Simonson v. Typer, 285 
Fed. 240. 

D. C.—Thompson vy. Thompson, 35 
App. 14 [aff 226 Ui S. 551, 33 SCt 129, 


57 L. ed. 347]. 

Mo.—-Bick v. Stalker, 150 Mo. A. 
248, 129 SW 1001; ae v. Maupin, 
146 Mo. A. 596, 124 SW 5 


NY. —McQuirck Vie Desi 123 Misc. 
612, 206 NYS 50. 

Okl.—Addington First State Bank 
v. Latimer, 48 Okl. 104, 146 P 1099. 

4. Wright v. Hink, 193 Mo. 130, 91 
SW 933 (the fact may be shown ei- 
ther by allegation under petition, or 
by affidavit thereafter filed, under 
Rev. St. [1899].§§ 575, 582). 

5. See supra §§ 128, 129. 

6. Thompson v. Thompson, 35 Ap 
(DLC: 714 Tati 226 U...Sh-551,°33 Sct 
129, 57 L. ed. 847]; McQuirck v. Dean, 
123 Mise. 612, 206 NYS 50. See also 
supra §§ 145, 160. 

[a] Alleging on information and 
belief defendant’s nonresidence, and 
that plaintiff, after due diligence used, 
will be unable to procure personal 
service, and that the grounds of such 
knowledge as to residence are vari- 
ous letters and communications re- 
‘ceived from defendant, has been held 
sufficient to give the court jurisdic- 
tion to order service personally out- 
side the state. McQuirck vy. Dean, 123 
Misc. 612, 206 NYS 50. 

7. Rome Trust Co. v, Cummings, 
123 Mise. 884, 206 NYS 728. 

[a] Naked allegation of nonres- 
idence is not sufficient. Rome Trust 


8. Rome Trust Co. v. Cummings, 
supra. 


9. Rome Trust Co. v. Cummings, 


supra. ° 
10. See statutory provisions. 
11. Elliott v. Wirth, 84 Ida. 797, 


LOS Pei a 

12. See statutory provisions. 

13. Newton v. McGee, 31 S. D. 216, 
140 NW 252; Roznik v. Becker, 68 
Wash. 63, 122 P 598; Jennings v. 
Rocky Bar Gold Min. Co., 29 Wash. 
W205 GOED SC: 

“The learned counsel for appellant 

f contend that, before service 
can be made without the State, an 
affidavit must be filed that personal 
service cannot be made within the 
State, as provided by section 2832, 
when service is to be made by pub- 
lication; and this, because actual per- 
sonal service without the State only 
supersedes the necessity.of publica- 
tion. The whole argument, however, 
is answered by the single statement 
that the true construction of section 
2835 is that personal service without 
the State supersedes the necessity of 
service by publication. In other 
words, that the word ‘publication’ as 
used in that section means not only 
or merely the act of publishing the 
notice for four weeks in the paper, 
but also the other acts, both preced- 
ing and following that, which the 
statute requires in order to make a 
completed service by publication. So 
that when personal service is made 
without the State, it is not necessary 
either to file the affidavit that serv- 
ice cannot be made within the State 
nor to procure the designation in 
writing by the clerk nor to file the 


affidavit, ete., with the clerk.’’ Miller 
v. Davison, 31 Iowa 435, 439. 

14. See statutory Rrowisions: 

15, Garfein v. McInnis, 223 App. 


Div. 28, 227 NYS 85 [aff 248 N. Y. 
261, 162 NE 73]. 


17. See statutory_provisions. | 
18. Rome Trust Co. v. Cummings, 
123 Mise. 884, 206 NYS 728 (such 


as one based on an affidavit not le- 
gally sufficient to sustain the order 
for publication or service without 
the state). 


19. Rome Trust Co. v. Cummings, 
supra. 
20. Sabin v. Kendrick, 2 App. Div. 


96, 37 NYS 524. 


21. See statutory provisions. 

22. Martin v. Gwynn, 90 Ark. 44, 
117 SW 754. 

23. See statutory provisions. 

24. See cases infra notes 25-27. 

25. Cohnfelad- v. Bliss, 22¢ No Y 
681, 116 NE 1041. 

26. Sexton v. Bernheimer, 104 
Misc. 1, 171 NYS 696. 
yi Simonson vy. Typer, 285 Fed. 

23. (Mo.) 19 


State v. Hartmann, 
SW (2d) 637. 

29. State v. Hartmann, supra. 

{a] Where statute provides that 
“service may be made by any officer 
authorized by law to serve process 
within the state or territory where 
such service is made,” the officer to 
whom process is directed need not 
be named, and it is sufficient if the 
direction is within the terms of the 
statute. State v. Hartmann, (Mo.) 19 
SW (2d) 637, 640. 


30. Woodward First Nat. Bank y. 
Proffitt, (Mo. A.) 293 SW 524. 
Etim Adams v. Heckscher, 80 Fed. 


Substituted service within juris- 
diction see infra § 220. 

32. Woodward First Nat. Bank v. 
Proffitt, (Mo. A.) 293 SW 524; Ludden 
Vv. Degener, 14 App. Div. 397, 43 NYS 
908; “Allen. v. Richardson, AIG Sho 10), 
390, 92 NW 1075. 

33. Coffin v. Bell, 22 Nev. 169, 37 
P 240, 58 AmSR 738. 

34. Woodward First Nat. Bank y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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summons,*> the requirements are jurisdictional and 
the service is rendered fatally defective by a failure 
to serve a material exhibit as part of the complaint,?° 
or to file such paper or notice.** 

{§ 218] f. Acknowledgment and Acceptance of 
Service.** Mere acknowledgment or acceptance of 
service out of the state, in lieu of service by publieca- 
tion, has the same effect as service by publication,?° 
and this is so declared by the express provisions of 
statute in some jurisdictions,*® and is not sufficient 
to confer jurisdiction of the person.4! But an ac- 
knowledgment of such service may, by its terms, con- 
fer jurisdiction,*? as where there is coupled with the 
admission an agreement to enter an appearance? or 
an indorsement waiving the benefit of the state stat- 
utes respecting absent defendants.*4 In some juris- 
dictions, however, where the only method provided 
by statute for service on a nonresident is by order 
of publication,*® it has been held that publication 
eannot be waived by admission of service made out 
of the state,*® although coupled with an agreement 
to waive all other service.*7 

[§ 219] g. When Service Complete. When per- 
sonal service outside the state is resorted to as a 
substitute for publication, the service is in some 
states held not complete until the expiration of the 
time provided for publication,**® although other 
courts hold that such service is complete as soon as 
personal service is in fact made.*® In those cases 
where, under the statute, such service can be had 
without an order,°® the service is deemed complete on 
actual service of the summons outside the state.*+ 
Where the statute prescribes the time when such 
service should be made and when it becomes com- 
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plete,°? the time within which defendant must appear 
does not begin to run until the service is complete 
under the provisions of the statute;5? and where 
service is not made within the time prescribed, it 
is void.°* 

[§ 220] 2. Substituted Service within Jurisdic- 
tion. Even assuming that substituted service of 
process within the jurisdiction®* may be deemed valid 
against a nonresident, it is only as the equivalent of 
constructive service by publication and operates only 
so far as the proceeding is in rem.*° 

[§ 221] 3. Mailing®>7—a. In General. Statutes 
which provide that notice of an action may be given 
by mail or registered mail to nonresidents®’ have 
been held to provide merely an alternative method to 
service by publication;°® and where service by pub- 
lication would be invalid service by mailing in lieu 
thereof is hkewise invalid.°° Such notice is insuffi- 
cient to give jurisdiction to render a personal judg- 
ment against a nonresident on whom no personal 
service has been had.°! Service on a nonresident by 
mailing to him a copy by registered letter is not 
valid.®? 

[§ 222] b. In Aid of Publication*—(1) Defend- 
ant’s Residence Known—(a) In General. The stat- 
utes authorizing service of process by publication 
very generally require that, when the residence of 
defendant is known, a copy of the notice or of the 
summons, order of publication, or warning order, 
published as notice,** and sometimes of plaintiff’s 
first pleading,®* shall be sent to him at such address 
by mail,®> and a noncompliance with this require- 
ment which is held to be jurisdictional renders the 
service void;*® and if there are two or more of such 


Proffitt, (Mo. A.) 293 SW 524. 


35. See statutory provisions. 
36. Fair v. Kenny, 103 Misc. 412, 
171 NYS 694. But see Salisbury v: 


Sands,21) WY Casi: Noy 22525152; Dill 
270 (holding that failure to serve a 
copy of the complaint, although a de- 
fect for which the decree might be 
reversed, does not render it void and 
subject to collateral attack). 

37. 
176 App. Div. 572, 168 NYS 570; Hol- 
lender v. Wallace, 167 App. Div. 217, 
152 NYS 647. 

{a] Failure to serve notice re- 
quired by Code Civ. Proc. § 443 can- 
not be supplied under § 768, by filing 
and serving notice nunc pro tune. 
Conklin v. Federal Trust Co., 176 
App. Div. 572, 163 NYS 570. 

38. Generally see supra §§ 86-90. 


39. Smith v. Chilton, 77 Va. 535. 
40. See statutory provisions. 
41. Chickering v. Failes, 26 Ill. 507; 


McDaniel v. Correll, 19 Ill. 226, 68 Am 
D 587; Riker v.. Vaughan, 23.S. C. 187; 
Smith v. Chilton, 77 Va. 535. 

42. Shaw v. National State Bank, 
49 Iowa 179; Richardson v. Smith, 11 
Allen (Mass.) 134. 


43. Shaw v. National State Bank, 
49 Iowa 179. 

44. Richardson v. Smith, 11 Allen 
(Mass.) 134. : 

45. See statutory provisions. 

46. Weatherbee v. Weatherbee, 20 
Wis. 499. 

47. Weatherbee v. Weatherbee, su- 
ra. 
. 48. Bowen v. Harper, 6 Ida. 654, 59 
P 179; Reynolds v. Gladys Belle Oil 


Co., 75 Mont. 332, 243 BP 576; MeLean 
v. Moran, 38 Mont. 298, 99 P 936. 

[a] Where statute provided that 
defendant Should have four weeks 
and twenty days to make appearance 
after publication, under Rev. Code 
(1921) § 9118, the date of personal 
service was held to be considered the 
date of the first publication for the 
purpose of computing the time, and 
that service would not be complete 


[50 C, J—35] 


Conklin v. Federal Trust Co.,: 


until the day on which the fourth pub- 
lication would have been made had 
plaintiff proceeded under the order, 
and defendant had twenty days there- 
after in which to appear. Reynolds v. 
Clans Belle Oil Co., 75 Mont. 332, 243 

[b] In New York (1) in those cas- 
es where, under the code of civil pro- 
cedure, it was necessary to obtain an 
order for personal service out of the 
state, the rule laid down in the text 
was adopted (Darrow v. Calkins, 154 
N. Y. 503, 49 NE 61, 61 AmSR 6387, 48 
LRA 299; Market Nat. Bank v. Pa- 
cific Nat. Bank, 89 N. Y. 397, 11 Abb 
NCas 104; Brooklyn Trust Co. v. 
Bulmer, 49 N. Y. 84; Crouter v. Crou- 
Cer, PLU ING Sebo) Lath SseiN weve 25.5 5080 
NE 726]; Abrahams vy. Mitchell, 8 Abb 
Pr 123), (2) except in proceedings be- 
fore the surrogate where the order 
directed service of the citation either 
personally or by publication in ac- 
cordance with the provisions of §§ 436, 
437, 2525, where service was held to 
be complete when made, it being held 
that there was no occasion for con- 
forming to other provisions of the 
code (In re Macaulay, 94 N. Y. 574; 
Matter of Denton, 86 App. Div. 359, 83 
NYS 778). 

49. H. L. Spencer Co. v. Koell, 91 
Minn. 226, 97 NW 974; Sherwin v. 
Sherwin, 33 Nev. 321, 111 P 286, 122 P 
481, AnnCas1914A 108; Wilmot v. 
Smith, 86 Wis. 299, 56 NW 873. 

50. See supra § 215. 

51. Sheafer v. Vermont Hygeia Ice 
Co., 118 Misc. 593, 195 NYS 61. 

52. See statutory provisions. 

53. Kaull v. Johnson, 56 N. D. 563, 
218 NW 606. 


54 Cates v. Cates, (Mo. A.) 209 
SW 551. 

55. See supra § 96. 

56. Hudson Nav. Co. v. Murray, 


236 Fed. 419; Jackson v. Hooper, 171 
Fed. 597; Eliot v. McCormick, 144 
Mass. 10, 12, 10 NE 705 (where it was 
said that Pennoyer v. Neff, 95 U. S. 
714, 24 L. ed. 565, and Freeman v. Al- 


*By WILLIAM A. MARTIN ($§ 222-256). 


derson, 119 U. S. 185, 7 SCt 165, 30 L. 
ed. 372, “modify the application and 
effect of our statutes, and overrule the 
adjudications of this court, so far as 
they hold that a judgment in person- 
am can be rendered against a non- 
resident defendant without any other 
service than attaching his property, 
or leaving a summons at his last and 
usual place of abode within the State, 
followed by such publication of no- 
tice as is ordered by the court’); 
Guffey v. Grand Trunk R. Co., 67 Misc. 
553, 122 NYS 947;. Yrizarry de Silen v. 
Sabater,: 1 Porto Rico Fed. 1838. 

57. Mail: 

In aid of publication see infra § 222. 
Personal service by see supra § 78. 
peer eaed service by see supra § 

102. 

58. See statutory provisions. 

59. Mullen v. Norfolk, etce., 
Co., 114 N. C. 8, 19 SE 106. 

60. Mullen v. Norfolk, ete., Canal 
Co., supra. 

61. Long v. Clark, 201 Ala. 454, 78 
S 832; Middlesex Banking Co. v. Real- 
ty Iny. Co.,,104 Conn. 206, 132 A 3907. 

62. Chew v. Superior Ct., 43 R. I. 
194, 110 A 605. 


Canal 


63. See supra §§ 195, 196. 
64. See supra § 189. 
[a] Amended complaint.—Where 


the complaint has been amended prior 
to the order for publication, the 
amended, and not the original, com- 
plaint should be deposited in the post 
office. Mudge v. Steinhart, 78 Cal. 34, 
20 0P) 147, 12 AmS E17: 

[b] Mailing copy of pleading with- 
out notice.—Where the statute re- 
quires the mailing of a copy of the 
petition and of the publication notice 
to defendant, it is not sufficient to 
mail a copy of the petition and omit 
the publication notice. Locke vy. Gil- 
bert, 133. Okl. 93, 271 P 247. 


65. See statutory provisions. 
66. U. S.—Ranch v. Werley, 152 
Fed. 509 


398; Cullum y. Mobile Branch Bank, 
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defendants, a separate notice must be mailed to 
each defendant sought to be served.®* 
mailed must be mailed to the correct address, other- 
wise the substituted service is void ;°% 
be mailed at the post office designated i in the order.®?® 
In the absence of some statutory provision to the 
- contrary,’?® anyone competent to make the required 
proof thereof may deposit the notice in the post 
office,*! except probably the party himself.*? 
Where an alias summons issued 
in a case is a copy of the original summons, the 
mailing of a copy of the original is a substantial com- 
pliance with a statute requiring a copy of the sum- 


Alias summons. 


mons to be mailed to defendant." 


Registration of matter mailed. Where the mail- 
ing is made as required by statute, the fact that it was 


23 Rie 797; Butler v. Butler, 11 Ala. 
66 


Sal. —San Diego Sav. Bank v. Good- 


sell, 137 Cal. 420, (0 Po299; Schart v. 
Schart, 116 Cal. ‘91, 47) P. 927; Mudge 
Vv. Steinhart, 78 Cal. 34, 20 P 147, 12 
AmSR 17. 

Colo.—O’Rear vy. Lazarus, 8 Colo. 
608, 9 P 621 


Fla.—Gillespie v. Scott, 65 Fla. 175, 
178, 61 S 322 [cit aL Wylly vy. San- 
ford L. & T. Co., 44 Fla. 818, 33 S 
453. 

Ida.—Strode v. eg 6 Ida. 67, 52 
P 161, 96 AmSR 2 

Tll.-—Anderson i Caastions 229 Ti: 
538, 82 NE 311; Dennison v. Taylor, 
ae? TT 45 31 NE 148; Thormeyer v. 
Sisson, 83 Ill. 188; Baldwin v. Fer- 
Suson, 3d5,.1ly At 393% 

' JTowa.—Bristow v. Guess, 12 Iowa 
404; Foley v. Connelly, 9 Iowa 240; 

Taylor v. Brobst, 4 Greene 534; Trask 
v. Key, 4 Greene 372. 

Kan.—Lewis v. Lewis, 15 Kan. 181. 

Miss.—Moore v. Williams, 44 Miss. 
61. 

Mont.—Haase v. Corbin, 2 Mont. 
409. 

Nev.—Victor Mill, ete., Co. v. Jus- 
. tice Ct., 18 Nev. 21, 1 P 831; Scorpion 
Silver Min. Co. v. Marsano, 10 Nev. 
370. : 
N. Y.—Smith v. Wells, 69 N. Y. 600; 
Union Trust Co. v. Driggs, 62 App. 
Div. 213, 70 NYS 947; Barnard v. Hey- 
drick, 49 Barb. 62, 2 AbbPrNS 47, 32 
HowPr 97; Von aes v. Von Rhade, 
2 Thomps. & C. 49 

N. D.—Paul v. Gran 49. N.-D. 319, 
191 NW 469. 

Okl.—Locke v. Gilbert, 133 Okl. 93, 


271 P 247; Dow v. Cowley-Frye Lum- 
bermGos,4419 ,OkKls :60,7..247 9 Be tL09s 
Stumpif va Price, 74,-Ok1]..,117, 177,.P 
109. 


Or.—Moore Realty Co. v. Carr, 61 
Or. 34, 120 P 742; Knapp v. Wallace, 
50 Or. 348, 92 P 1054, 126 AmSR 742; 
Odell v. Campbell, 9 Or. 298. 

S. Di—Ryan v. Simpson, .28 -S. D. 
157, 132 NW. 691. 

Wash.—Kahn v. Thorpe, 43 Wash. 
4638, 86 P 855; State v. Pierce County 
Super. Ct., 6 Wash. SD Le Dom Lem 
Montgomery v. Manning, 1 Wash. .T. 


34. 


Wis.—Rockman v. Ackerman, 109 
Wis. 639, 85 NW 491. - 
[a] Basis of requirement.—‘'The 


statute contemplates, if possible, that 
actual notice shall be had of the pend- 
ency of the action. Deposit in the 
post-office, directed to the residence of 
the defendant, would be much more 
likely to notify him of the pendency 
of the action, than publication of the 


summons in a newspaper, however 
general its circulation.” Odell v. 
Campbell, 9 Or. 298, 303. 


67. Wylly v. Sanford L. & T. Co., 


44 Fla. 818, 33 S 453; Dennison v. Blu- 
menthal, 37. Ill. “A. 385;)) Stumpftt,. v: 
Price, (74. ORL SIL (119) tT) PP e109 


[quot Cyc]. 

{a] Copy addressed to defendants 
jointly.— Where there are two non- 
resident defendants, a copy of the 


PROCESS 


The copy to be 


and it must 
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not registered in compliance with a rule of court is 
of no consequence. ‘+4 

Affidavit of mailing. By statutes of some juris- 
dictions an affidavit showing that a copy of the notice 
has been mailed to the last known address of de- 
fendant is made necessary.’ 
considered to be jurisdictional, and on noncomplh- 
ance therewith the court acquires no jurisdiction.’® 

[§ 223] (b) Time of Mailing. Where by statute 
the summons and complaint must be mailed to de- 
fendant “in pursuance of the order of the court,” 
mailing before the order was made is ineffectual.** 
If required to be deposited in a post office “forth- 


This requirement is 


with,” the requirement is satisfied by a deposit with- 


petition and publication notice ad- 
dressed to them jointly at their place 
of residence is an insufficient compli- 
ance with the statute, as the same, at 
best, shows service only upon one of 
the defendants and the uncertainty 
upon which of them service is had 
renders the publication service prima 
facie void as to both. Stumpff v. 
Priee, 74, OK]. 1b7, L770 P1009. 

68. Paulling v. Creagh, 63 Ala. 398; 
Anderson v. Anderson, 229 Ill, 538, 82 
NE 3811; Smith v. Wells, OO INep Ye 
600; Ryan v. Simpson, 28 S.D. LOG, 
132 NW 691. 

[a] Thus, where the affidavit of 
defendant’s nonresidence states that 
the post-office address is ‘Goodwin, 
Holmes County, Mississippi,’ and a 
copy of the order of publication is 
forwarded by mail to him at ‘“‘Good- 


” 


man” in that county, this is not suf- 
poo Paulling v. Creagh, 63 Ala. 
[b] Variance between affidavit and 


order as to the address does not obvi- 
ate the necessity of applying this rule. 


Ryan v. Simpson, 28 S. D. 157, 132 
NW 691. 
69. Korn v. Lipman, 201 N. Y. 404, 


94 NE 861; Smith v. Wells, 69 N. Y. 
600; Gay v. Ulrichs, 136 App. Div. 
809, 121 NYS 726, 

[a] Mailing held insufficient.—(1) 
Depositing the matter required to be 
mailed by the order in a post-office 
box regularly maintained in an office 
building as a part of the general post 
office (Gay v. Ulrichs, 136 App. Div. 
809, 121 NYS 726), (2) or in a mail 
chute which extended from one of the 
upper stories of a building to a United 
States post-office box located on the 
ground floor or corridor of a building 
(Korn v. Lipman, 201 N: Y. 404, 94 
NE 861), does not satisfy a require- 
ment of the order that the matter be 
deposited ina specified post office. 

[b] Deposit in post office of city 
where plaintiff’s attorney resided and 
had his office, instead of the post office 
of the city where the order of publica- 
tion was made, was not improper un- 
der an order directing a copy of the 
summons and complaint ‘‘to be forth- 
with deposited in the post office” di- 
rected to defendant, ete. Mudge v. 
ne 48 Cal, 34, 20 P 1475 12-Am 


70. Williams v. Batten, 156 Ga. 620, 
119 SE 709 (the requirement of a stat- 
ute with reference to service on non- 
residents by publication, that notice 
shall be mailed by the clerk, does not 
permit a delegation of that duty to 
any person other than a lawful deputy 
clerk, and from failure of the clerk 
or deputy clerk per sonally to perform 
this duty failure of service results). 

71. Anderson v. Goff, 72 Cal. 65, 13 
P 3) LAmSRE.3¢ Sharp V. Daugeney, 
383 Cal. 505; Colfax Bank v. Richard- 
ne 34. Orii618, 545 TSb 9 eoP Alms 

[a] Attorney for plaintiff.—Ander- 
aon we Gott 172) (CaltiGb louse so, elke Acka 


72. Colfax Bank vy. Richardson, 34 


in a reasonable time‘® which is to be determined from 
the facts and circumstances attending the case.*® 


Or. 518, 54 P 359, 75 AmMSR 664. 

73. Harpold v. Doyle, 16 Ida. 671, 
LOZ Pe l5 8? 4 

74. Klokke Iny. Co. v. Los Angeles 
County Super Ct.; 39° Cal. Al 717 279 
P 728 (since the acts necessary to give 
jurisdiction as specified by statute 
cannot be added to, or limited by, a 
rule of court). 


75. See statutory provisions. 
BAe Thompson v. Tanner, 287 Fed. 


{a] Aider by cther averments.— 
(1) The want of such averment is not 
cured by an averment in the petition 
for the appointment of a sequestrator 
that defendant was absenting himself 
from the district to avoid personal 
service (Thompson v. Tanner, 287 Fed. 
980) (2) or by an averment in the 
affidavit or publication that all efforts 
by plaintiff to locate defendant had 
been unavailing (Thompson y. Tan- 
ner, supra). 


77. Rockman v. Ackerman, 109 
Wis. 639, 85 NW 491. 
78. Dak.—Star v. Mahan, 4 Dak. 


213, 30 NW 169. 

she Me v. Comstock, 9 Iowa 
Minn.—Cleland  v. Tavernier, 11 

Minn. 194 [overr on other grounds 

ae als v. Chute, 45 Minn. 277, 47 NW 


N. Y.—Van Wyck v. Hardy, 4 Abb. 
Dec. 496, 39 HowPr 392. 

Or. —Colfax Bank v. Richardson, 34 
Or. 518, 54 P 359, 75 AmSR 664. 

[a] Held to be within reasonable 
time.—(1) On the second day after 
the order was made. Lyon v. Com- 
stock, 9 Iowa 306. (2) Two days aft- 
er the order and before the first pub- 
lication. Cleland v. Tavernier, 11 
Minn. 194 [overr on other grounds 
Lydiard v. Chute, 45 Minn. 277, 47 NW 
967] ~~ CL Pour days after the order, 
there being more than twenty defend- 
ants on whom the service was to be 
made. Van Wyck v. Hardy, 4 Abb. 
Dec. (N. Y.) 496, 39 HowPr 392. (4) 
And it has also been held that a find- 
ing of the trial court that a delay of 
ten days was unreasonable should not 
be disturbed on appeal. Star v. Ma- 
han, 4 Dak. 213, 30 NW 169. 

[b] On first day of publication.— 
The requirement that a copy of the 
complaint and summons be deposited 
forthwith in the post office is satisfied 
by mailing them on the day of the first 
publication, if such publication itself 
is made within a reasonable time 
after the date of the order, and, if the 
first publication is made a week after 
the order, the mailing is sufficient. 
Colfax Bank v. Richardson, 34 Or. 518, 
54 P 359, 75 AmSR 664. 

[ec] Fifteen days.—A requirement 
that a copy of the summons and com- 
plaint be mailed forthwith is hot com- 
plied with by mailing fifteen days 
after the granting of the order. Back 
v. Crussell, 2 AbbPr (N. Y.) 386. 

79. Star v. Mahan, 4 Dak. 213, 30 
NW 169; Van Wyck v. Hardy, 4 Abb. 
Dec. (N. Y.) 496, 39 HowPr 392. 


Sa 
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[§ 224] (2) Defendant’s 


with.®4 


[§ 226] F. Privileges and Exemptions$*—1. Wit- 
nesses and Suitors—a. Right to Immunity in Gen- 


80. Klokke Inv. Co. v. Los Angeles 
County: Super /Cts 39) Cal A.t'717, 179 
P 728; Watters v. Southern Brighton 
Mills, 168 Ga. 15, 147 SE 87; Faugh- 
nan v.° Bashlor, 163 Ga. 525, 186 SH 
545; De Lay v. Latimer, 155 Ga. 463, 
117 SE 446. 
Peytes Felts v. Boyer, 73 Or. 83, 144 P 
See supra § 193. ) 
See statutory provisions, 
Batre v. Anze, 5 Ala. 173; Laf- 
lin v. Gato, 50 Fla. 558, 39 S 59; Mc- 
Key v. Cobb, 33 Miss. 533; Wash v. 
Heard, 27 Miss. 400; Zecharie v. Bow- 
ers, 11 Miss. 641. 

85. Immunity from service of sum- 
mons of: : 
auttomey see Attorney and Client § 


Judge see Judges § 19. 

Legislator see States; United States. 
Indictment for service on foreign 

minister see Ambassadors and Con- 

suls § 28. 
86. Immunity from service in: 

County in which suitor resides see 
infra § 232. 

County other than one in which suit- 
or resides see infra § 231. 

County or state other than one in 
oss action is pending see infra 
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87. U. S—Stewart v. Ramsay, 242 
U. S. 128, 37 SCt 44, 61 L. ed. 192; 
Bramwell v. Owen, 276 Fed. 36; Cen- 
tral R. Signal Co. v. Jackson, 238 Fed. 
€25; Skinner, etc., Co. v. Waite, 155 
Fed. 828; Kauffman v. Kennedy, 25 
Fed. 785; Nichols v. Horton, 14 Fed. 
327, 4 McCrary 567; Atchison v. Mor- 
ris, 11 Fed. 582, 11 Biss. 191; Brooks 
v. Farwell, 4 Fed. 166, 2 McCrary 220. 
, Alaska.—Winn v. Cobb, 7 Alaska 

31. 
Cal.—Fox v. Hale, ete., Silver Min. 
Co., 108 Cal. 369, 41 P 308; Hammons 
v. Los Angeles County Super. Ct., 63 
Mal! A700; 219 B 1037.) ‘Contra Page 
v. Randall, 6 Cal. 32. 

Colo.—Kelly v. Pennington, 78 Colo. 
482, 242 P 681, 45 ALR 339. 

Conn.—Chittenden v. Carter, 82 
Conn. 585, 74 A 884, 18 AnnCas 125. 

Del.—Liberty Morocco Co. v. Roth, 
32 Del. 51, 119 A 312; State v. Biedler, 
(Super.) 99 A 278. 

D. C.—Engle v. Manchester, 46 App. 
220. 

Ga.—Fidelity, etc., Co. v. Everett, 
97 Ga. 787, 25 SE 734; 
American Writing-Mach. Co., 
288, 9 SE 679, 20 AmSR 320; Watson 
v. Kvaternik, 33 Ga, A. 415, 126 SE 
DOA. 

Ind.—Wilson v. Donaldson, 117 Ind. 
856, 20 NE 250, 10 AmSR 48, 3 LRA 
266; Minnich vy. Packard, 42 Ind, A. 
371, 85 NE 787. 

Iowa.—Murray v. Wilcox, 122 Iowa 
188, 97 NW 1087, 101 AmSR 263, 64 
LRA 534 (recognizing rule). 

Kan.—Davies v. Lutz, 110 Kan. 657, 
205 P 637; Gillmore v. Gillmore, 91 
Kan. 293, 187 P 958, 51 LRANS 838, 91 
Kan. 707, 139 P 386, 51 LRANS 834; 
Bolz v. Crone, 64 Kan. 570, 67 P 1108. 

Md.—Minch, ete., Co. v. Cram, 136 
Md. 122, 110 A 204; Long v. Hawken, 
114 Md. 234, 79 A190, 42 LRANS 1101; 
Bolgiano v. Gilbert Lock Co,, 73 Md. 
132, 20 A 788, 25 AmSR 582. 

Mass.—Diamond v. Earle, 217 Mass. 
499, 105 NE 363, 51 LRANS 1178, Ann 
Casi915D 984. : 

Mich.—Coatesworth v. Wayne Cir. 


Residence 
The statutory requirement as to the mailing of no- 
tice does not apply where the absent or nonresident 
defendant’s residence is not known®® and could not: 
be ascertained by reasonable diligence.$+ 

[§ 225] 4. Posting. The provisions of some stat- 
utes that in addition to publication’? a copy of the 
notice shall be posted on the courthouse door’? is a 
jurisdictional requirement that must be complied 
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Unknown. 


eral—(1) Witnesses.*® 
a court outside of the territorial jurisdiction of their 
residence are immune from service of civil process, * 
while attending court, and for a reasonable time be- 
fore and after, in going to court and returning to 
their homes ;** and this immunity is not taken away 
by a statute prohibiting arrest of persons attending 
courts as witnesses.8 In the absence of express stat- 
ute controlling the matter,®® the rule has generally 


[50 C.J.] 547 


Witnesses in attendance on 


been held to apply with equal force whether the wit- 


Judge, 177 Mich. 565, 143 NW 881; 
Mitchell v. Huron Cir. Judge, 53 Mich. 
541, 19 NW 176; Michaels v. Schott, 
How. N. Px 71. 

Minn.—Turner  v. Randall, 134 
Minn. 427, 159 NW 958; St. Paul First 
Nat. Bank v. Ames, 39 Minn. 179, 39 
NW 308; Sherman vy. Gundlach, 37 
Minn. 118, 33 NW 549. 

Mont.—State v. Cascade County 
Eighth Judicial Dist. Ct., 73 Mont. 265, 
235 P 766; State vy. Silver Bow Dist. 
Ct5 oie Mont: 508% 154" P200) aR A 
1916E 1079 [quot Cye]. 

Nebr.—Linton vy. Cooper, 54 Nebr. 
4338, 74 NW 842, 69 AmSR 727; Palmer 
v. Rowan, 21 Nebr. 4538, 32 NW 210, 
59 AmSR 844. \ 

N. H.—Martin v. Whitney, 74 N. H. 


505, 69 A 888; Ela v. Ela, 68 N. H. 312, 
36 A 15. 
N. J.—Mulhearn v. Press Pub. Co., 


b3_N,, J. 153, 20 Aj 186, 11 URA WoL: 
Massey v. Colville, 45 N. J. L. 119, 46 
AmR 754; Miller v. Dungan, 37 N. J. 
Tei ee: Halsey v. Stewart, 4 N. J. L. 

N. Y.—Finucane v. Warner, 194 N. 
Y. 160, 86 NE 1118; Parker v. Marco, 
136 N. Y. 585, 32 NE 989, 32 AmSR 
770, 20 LRA 45; Matthews v. Tufts, 87 
N. Y. 568, 62 HowPr 508; Person v. 
Grier, 66 N. Y. 124, 23 AmR 35; Dow- 
ling v. Wynne, 187 App. Div. 881, 174 
NYS 627; Albany First Nat. Bank v. 
Di Martino, etc., Contracting Co., 180 
App. Div. 750, 168 NYS 310; -Gold- 
smith v. Haskell, 120 App. Div. 4038, 
105 NYS 327 [app dism 189 N. Y. 536 
mem, 82 NE 1126 mem]; Person y. 
Pardee, 6 Hun 477 [aff 66 N. Y. 124, 
23 AmR 35]; Seaver v. Robinson, 10 
N. Y. Super. 622; Grafton v. Weeks, 7 
Daly 523; In re Ferrari, 134 Misc. 
728, 236 NYS 406; Rosenblatt v. Ros- 
enblatt, 110 Misc. 525, 180 NYS 463; 
Ginsburg v. Heller, 80 Misc. 147, 140 
NYS 1013; Wolfe v. McIntyre, 192 
NYS 650; Lemberger v. Lemberger, 
164 NYS 555; Hollender v. Hall, 13 
NYS 758; Sheehan v. Bradford, etc., 
R. Co;; 3 NYS 790; Pritsch vy. Schlicht, 
5 NYSt 871; Brett v. Brown, 13 Abb 
PrNS 295; Jenkins v. Smith, 57 How 
en 171; Merrill v. George, 23 HowPr 
331. 

N. C.—Winder v, Penniman, 181 N. 
C. 7, 105 SE 884, 13 ALR 364; Cooper 
v. Wyman, 122 N. C. 784, 29 SH 947, 
65 AmSR 731. 

Okl.—Lonsdale Grain Co. v. Neil, 
73 Okl. 221, 175 P-823; Bearman ‘v. 
Hunt, 68 Ok], 96, 171 P 1124;° Com- 
monwealth Cotton Oil Co. v. Hudson, 
62 Okl. 238, 161 P 535. 

Pa.—Baxter v. Conroy, 26 Pa. Dist. 
430; Lowe v. Cowan, 24 Pa. Dist. 836, 
43 Pa. Co. 47. 

Ss. C.—Williams v. Hatcher, 95S. C. 
49, 78 SE 615; Breon v. Miller Lumber 
Co., 83 S. C. 221, 65 SEH 214, 137 AmSR 
803, 24 LRANS 276. 

S. D.—Citizens’ Bank v. Williams, 
50 S. D. 137, 208 NW 829; Malloy v. 
Brewer, 7 S. D. 587, 64 NW 1120, 58 
AmSR 856. 

Tenn.—Jett v. Jett, 155 Tenn. 473, 
474,295 Siw@6o [cit Cye]-: 

Utah.—Smith y. Iverson, 63 Utah 
2925 220, GOs. 

W. Va.—Whited v. Phillips, 98 W. 
Va. 204, 126 SE 916, 40 ALR 83 (rec- 
ognizing rule). 

Wis.—Harvey v. Harvey, 225 NW 
703; E. L. Husting Co. v. Coca-Cola 
Co., 194 Wis. 311, 216 NW 8383; Rix 


nesses are voluntary or subpcnaed witnesses.?° 
rule also applies without regard to the character of 


The 


v. Sprague Canning Mach. Co., 157 
Wis. 572, 147 NW 1001, 52 LRANS 
583; Cameron v. Roberts, 87 Wis. 291, 
58 NW 376, 41 AmSR 43. 

_Wyo.—State v. Natrona County 
Hight Dist. Ct., 34 Wyo. 288, 292, 243 
B L233) feitsCye.l: 

[a] In Kentucky (1) it was held in 
an early decision that service of a 
capias not requiring bail was not a 
breach, of the privilege of the witness 
attending court. Legrand vy. Beding- 
er, 4 T. B. Mon. 539. (2) But the rule 
of exemption stated in the text now 
applies to witnesses who are nonresi- 
dents of the state. Rains v. Smith, 
155 Ky. 766, 160 SW 493; Linn v. Ha- 
gan, 121 Ky. 627, 87 SW 1101, 27 KyL 
1113. (38) For rule as to witnesses in 
attendance on court in county other 
Hy that of their residence see infra 


68. Wilson v. Donaldson, 117 Ind. 


.356, 20 NE 250, 10 AmSR 48, 3 LRA 


266; Cooper v. Wyman, 122 N. C. 784, 
29 SE 947, 65 AmSR 731. 

{a] View being taken that such a 
provision is no more than a statutory 
declaration of the common law ex- 
emption pro tanto. Cooper v. Wy- 
man, 122 N. C..784, 29. SE 947, 6 
AmSR 731. 

89. See cases infra this note. 

[a] Particular statutes construed; 
nonresident of state.—(1) A statute 
providing that a witness shall not be 
liable to be sued in a county in which 
he does not reside by being served 
with a summons in such county while 
going, returning, or attending, in 
obedience to a subpcena, has no appli- 
cation to witnesses who are nonresi- 
dents of the state, and they are im- 
mune whether attendance is in obedi- 
ence to a subpcena, or not. Malloy 
v. Brewer, 7 S. D. 587, 64 NW 1120, 
58 AmSR 856. (2) For rule as to wit- 
nesses in attendance on court in 
county other than that of their resi- 
dence see infra § 231. 

90. Colo.—Kelly v. Pennington, 78 
Colo. 482, 242 P 681, 45 ALR 389. 

Ga.—Fidelity, etc., Co. v. Everett, 
97_ Ga. 787, 25 SH 734. 

Kan.—Underwood v. Fosha, 73 Kan. 
408, 85 P 564, 9 AnnCas 833. 

Minn.—Sherman vy. Gundlach, 37 
Minn. 118, 33 NW _ 549. ' 

N. J.—Miller v. Dungan, 37 N. J. L. 
182 [overr Rogers v. Bullock, 3 N. J. 


L., 109]. 
Okl.—Lonsdale Grain Co. v. Neil, 
13 Okls, 220, 175, P 8285) Bearman fy. 


Hunt, 68 Okl. 96, 171 P 1124. 

Pa.—Lowe v. Cowan, 24 Pa. Dist. 
836, 48 Pa. Co. 47. 

[a] In New York it has been held 
that, where one comes voluntarily in- 
to the jurisdiction from a foreign 
country to testify in a criminal case 
on the request of the prosecuting offi- 
eer, the fact that on his arrival he is 
subpoenaed does not affect his right 
to exemption from service of civil 
process. On these facts it was said 
that he was clearly within the spirit 
of the rule which protects from serv- 
ice of process one who “voluntarily” 
attends in a foreign jurisdiction as a 
witness. This decision seems to im- 
ply that a witness whose attendance 
at a trial is involuntary would not be 
entitled to exemption. Bunce vy. 
Humphrey, 214 N. Y. 21, 108 NE 95 
[dist Dwelle v. Allen, 151 App. Div. 
717, 1386 NYS 216]. See Powell v. 
Pangborn, 161 App. Div. 453, 145 NYS 
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the defense which the witness may set up,®? and the 
immunity conferred by it is not affected by the fact 
that the witnesses have some interest in the action ;°? 
and this is so even in a jurisdiction where a nonresi- 
dent plaintiff is held not exempt from service of civil 
Nor is the immunity limited to witnesses 
necessarily in attendance;°* it is sufficient that they 
act in good faith in attending upon the court for the 
purpose of giving testimony as required;°° and they 
should not be required to determine whether or not 


process.?* 


1073 (which apparently holds that, if 
the witness has not been subpcenaed 
and his attendance is voluntary, he is 
not entitled to exemption). 

See Grafton v. Weeks, 7 Daly (N. 
YO 528 ’ 


{a] Thus the fact that the claim 
against the witness is barred in the 
state where he lived by the statute of 
limitations does not affect his right 
to service of process. Grafton v. 
Weeks, 7 Daly (N. Y.) 528. 

92. Chittenden v. Carter, 82 Conn. 
585, 74 A 884, 18 AnnCas 125; Albany 
First Nat. Bank Vv. DiMartino, etc., 
Contracting Co., 180 App. Div. 750, 168 
NYS 310. 

93. Chittenden v. Carter, 82 Conn. 
585, 74 A 884, 18 AnnCas 125. 


94. Harvey v. Harvey, (Wis.) 225 
NW 703. 

95. Harvey v. Harvey, supra. 

96. Harvey v. Harvey, supra. 

97. Immunity from service in: 


County in which witness resides see 
infra § 232. é 

County other than one in which wit- 
ness resides see infra § 231. 

County or state other than one in 
which action is pending see infra § 
PA 


98. See supra § 226. 

“The principle upon which this ex- 
emption rests,” it is said, ‘applies as 
well to parties as witnesses equally 
to both.” St. Paul First Nat. Bank 
v. Ames, 39 Minn. 179, 39 NW 308; 
Burroughs v. Cocke, 56 Okl. 627, 156 
P 196, LRA1916E 1170. 

99. U. S.—Page Co. v. Macdonald, 
261 U. S. 446, 43 SCt 416, 67 L. ed. 
737; Stewart v. Ramsay, 242 U. S. 
Lots root. 44.61 Wu ed 192: ein, re 
Hall, 296 Fed. 780 fapp dism 2 F. (2d) 
1016 mem]; Bramwell v. Owen, 276 
Fed. 36; Smith v. Canal Zone Govt., 
249 Fed. 273, 161 CCA 281; In re Smith 
Constr. Co., 224 Fed. 228; Read v. 
Neff, 207 Fed. 890; Peet v. Fowler, 
170 Fed. 618; Skinner, etc., Co. v. 
Waite, 155 Fed. 828; Morrow v. Dud- 
ley, 144 Fed. 441; Hale v. Wharton, 
73 Fed. 739; Kinne v. Lant, 68 Fed. 
436; Small v. Montgomery, 23 Fed. 
707; Wilson Sewing Mach. Co. v. Wil- 
son, 722. Fed... 803,23 Blatchf. 51; 
Nichols v. Horton, 14 Fed. 327, 4 Mc- 
Crary 567; Brooks v. Farwell, 4 Fed. 
166, 2 McCrary 220; Parker v. Hotch- 
kiss, RS Gas ssNor 107 3Osed aVWel leit 
269 [overr Bligsht v. Fisher, Ean eM ECD 
INo; 1,542, Pet. C.,C., 41]. 

Alaska.—Winn v. Cobb, 7 
231; Pearce v. Sutherland, 3 
302. 

Ark.—Powers v. Arkadelphia Lum- 
ber Co., .61 Ark. 504, 33 SW , 54 
AmSR 276. See also Caldwell v. 
Dodge, 15 SW (2d) 318 (recognizing 
rule). 

Cal.—Brown v. San Francisco Su- 
per, Ct.) CA.) 205 Pi sit nammnirons 
v. Los Angeles County Super. Ct., 63 
Cale Aveti00¢ 219 se 103i 

Del.—Liberty Morocco Co. v. Roth, 
32 Del. 51, 119 A 312; State v. Bied- 
ler, (Super.) 99 A 278. 

D. C.—Engle v. Manchester, 46 App. 
220. 


Ga.—Thornton v. American Writ- 
ing-Mach. Co., 83 Ga. 288, 9 SE 679, 
20 AmSR 320. 

Ind.—Wilson v. Donaldson, 117 Ind. 
356, 20. NE 250, 10 AmSR 48, 3 LRA 
266; Minnich v. Packard, 42 Ind. A. 
371, 85 NE 787. 

Iowa.—Murray v. Wilcox, 122 Iowa 
188, 97 NW 1087, 101 AmSR 2638, 64 
LRA 5384 (recognizing rule). 


Alaska 
Alaska 
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Kan.—Reiff v. Tressler, 86 Kan, 
273, 120 P 360; Bolz v. Crone, 64 Kan. 


STO 167 1108. 

Md.—Minch, ete., Co. v. Cram, 136 
Md. 122, 120 A 204; Blick vy. Cockins, 
131 Ma, 6255) 02 Al 022*) Bone trve 
Hawken, 114 Md. 234, 79 "A 190, 42 
LRANS 1101. 

Mass.—Diamond v. Earle, 217 
Mass. 499, 105 NE 363, 51 LRANS 
1178, AnnCas1915D 984. 

Mich.—Coatesworth v. Wayne Cir. 
Judge, 177 Mich. 565, 143 NW 881; 
Mitchell v. Huron Cir. Judge, 53 
Mich. 541, 19 NW 176 [dist Case v. 
Rorabacher, 15 Mich. 537 (on the 
ground that the suitor claiming ex- 
emption was attending court within 
the jurisdiction of ‘his residence) ]. 

Minn.—St. Paul First Nat. Bank v. 
Ames, 39 Minn. 179, 39 NW 308. 

Mont.—State v. Cascade County 
‘Right Judicial Dist. Ct., 73 Mont. 265, 
235 P 766. 

Nebr.—Linton v. Cooper, 54 Nebr. 
438, 74 NW 842, 69 AmSR 727; Palmer 
v. Rowan, 21 Nebr. 453, 32 NW 210, 59 
AmR 844. 

N. J.—Michaelson vy. Goldfarb, 94 
Navdis Be e3b2eu 10 RAS 01 OS Prescott va 
Preseott, 95 N. J, Dd. 173,°822 A 6143 
Mulhearn v. Press Pub. Co., 53 N. J. 
L.. 153,27 A 186, 11 DRA 101; Miller 
v. Dungan, 37 'N..J. L.'182: Halsey v. 
Stewart, 4 N. J. L. 426. 


N. Y.Petrova v. Roberts, 245 N. 
RY 1 Dale O eal DiemND ie 4 ule Matthews v. 
Tufts, 87 N. Y. 568, ‘62 HowPr 508; 


Roberts v. Thompson, 149 App. Div. 
437, 184 NYS 3638; Goldsmith v. 
Haskell, 120 App. Div. 403, 105 NYS 
327 [app dism 189 N. Y. 536 mem, 82 
NE 1126 mem]; Rosenblatt v. Rosen- 
blatt, 110 Mise. 525, 180 NYS 463; 
Dixon v. Shearer, 98 Misc. 614, 163 
NYS 79; Wolff v. McIntyre, 192 NYS 
650; Lemberger v. Lemberger, 164 
NYS 555; Tribune Assoc. vy. Sleeman, 
8 NYSt 3438, 12 NYCivProc 20. Con- 
tra Pollard ve Union pete, Re 'Con 7 
AbbPrNS 70; Jenkins v. Smith, 57 


HowPr 171; Coburn v. Hopkins, 1 
Wend. 292 
C.— Winder Penniman, 181 N. 


OS 105 SE 884, 13 ALR 364; Cooper 
Vv. Wowan 122 N. Cc. 784, 29 SE 947, 


65 AmSR: 731. 

Oh.—Barber v. Knowles, 77 Oh. St. 
81, 82 NE 1065, 14 LRANS 663, 11 
AnnCas 1144; Andrews v. Lembeck, 
46 Oh. St. 38, 18 NE 483, 15 mee 


547; Syndicate Coal Co. v. Dixon, 


Oh. A. 252, 157 NE 901; Bassett v. 
Gunsolus, 6 Oh. Dee. (Reprint) 1228, 
13 AmLRec 487. 

Okl.—Burroughs v. Cocke, 56 Okl. 
627, 156 P 196, LRALIIEH 1170. 

Pa.—Hayes v. Shields, 2 Yeates 
222; Baxter v. Conroy, 26 Pa. Dist. 
430; Morrow v. Dudley, 15 Pa. Dist. 
734; Ferree v. Pierce, 10 Pa. Dist. 
746, 25 Pa. Co. 112; Moyer v. Place, 


3 Pa. Oo Gor 
Pa oiCe wel liso 
S. D.—Fisk v. Westover, 4S. D. 233, 
55 NW 961, 46 AmSR 780. 
Tenn.—Purnell v. Morton Live 
Stock Co., 156) Tenn./383, 1 Siw (ad) 
1013; Jett v. Jett, 155 Tenn. 473, 474, 
295 SW 65 [cit Cye]; Sofge v. Lowe, 
131 Tenn. 626, 176 SW 106, LRA1916A 


Hendrick v. Gates, 3 


734. 

Uta 5 
292, 225 P 603. 

Wash.—State v. King County Su- 
per. Court, 111 Wash. 187, 189 P 1016 


(four judges dissenting). 
W. Va.—Whited v. Phillips, 98 W. 
Va. 204, 126 SE 916, 40 ALR 83 (rec- 


[§§ 226-227 


their attendance is actually necessary.*® 

[§ 227] (2) Suitors®’—(a) In General—aa. Ma- 
In the majority of jurisdictions, the 
rule is now established that, like witnesses,®* suitors, 
in attendance in a court outside of the territorial 
jurisdiction of their residence, are immune from serv- 
ice of civil process, while attending court, and for a 
reasonable time before and after, in going to court 
and in returning to their homes.®® 
him to exemption, it is not necessary that a subpena 


And to entitle 


ognizing rule). 


is—Harvey v. Harvey, 225 NW 


703; Rix v. Sprague Canning Mach. 
Co., 157 Wis. 572;°147 NW 1001, 52 
LRANS 583; Cameron v. Roberts, 87 


Wis. 291, 58 NW 376, 41 AmSR 43. 

See Cummins vy. Scherer, (Ky.) 21 
SW (2d) 836 (where the rule stated in 
the text is recognized as the correct 
one, and where it was held that a non- 
resident of the state is exempt from 
the service of civil process while at- 
tending court in the state as defend- 
ant in a criminal action in compliance 
with the conditions of the bond on 
the ground that the reasons for the 
exemption are as applicable to crim- 
inal prosecutions as to civil actions). 
Contra Lewis v. Miller, 115 Ky. 623, 
74 SW 69, 24 Kyl 2533 (a decision 
which is opposed to the rule stated in 
the text and which is not noticed in 
Cummins v. Scherer, supra). 

[a] “The true rule, well founded 
in reason and sustained by the great- 
er weight of authority, is, that suit- 
ors, as well as witnesses, coming 
from another State or jurisdiction, 
are exempt from the service of civil 
process while in attendance upon 
eourt, and during a reasonable time 
in coming and going.” Stewart v. 
Ramsay, 242 U. S. 128, 129, 37 SCt 44, 
61 L. ed. 192. 

{b] Nonresident suitor who is 
also witness.—In a number of juris- 
dictions, where the court apparently 
did not consider it necessary to lay 
down a rule as broad as that stated in 
the text, it was held that a nonresi- 
dent suitor who is also a witness is: 
entitled to exemption. Dolber v. 
Young, 81 N: H. 157, 123 A 218; Mar- 
tin v. Whitney, 74 N. H. 505, 69 A 


Lore In re Healey, 53 Vt. 694, 38 AmR 
[ce] In Alaska (1) it has been held 


that one living outside of the terri- 
tory, who voluntarily and in good 
faith comes into the territory to at- 
tend trial as a party and witness, 
cannot, while in attendance, be served 
with summons in a new civil litiga- 
tion in the territory. Winn v. Cobb, 
7 Alaska 231; Pearce v. Sutherland, 
3 Alaska 302. (2) In the last men- 
tioned decision, the party was a de- 
fendant, and in the first mentioned 
decision, he was plaintiff in one case 
and defendant in two others. Noth- 
ing was said in these two decisions 
that would limit the immunity from 
service of civil process to defendants, 
but-as elsewhere shown, another de- 
cision of this court does. See infra § 
_ {d] In Colorado defendants com- 
ing from a foreign jurisdiction with 
the sole purpose of attending court in 
another state are immune from sery- 
ice of civil process issued by domes- 
tic courts while engaged in such at- 
tendance and for a reasonable time 
in going and coming. Kelly v. Pen- 
nington, 78 Colo. 482, 242 P 681, 45 
ALR 339 (where the court stated that 
it was not necessary to determine 
whether the exemption would extend 
to a nonresident piaintiff who comes 
into the court from another ‘state to 
invoke its jurisdiction in his own be- 
half, and that in consequence it ex- 
pressed no opinion on the subject). 
{e] In South Carolina (1) a suitor 
who is a nonresident of the state is 
exempt from service of civil process. 
Breon v. Miller Lumber Co., 83 S. C. 
221, 65 SE 214, 1837 AmSR 803, 24 
LRANS 276. Q) Earlier decisions 


See a a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 227-229] ia 


should have been served on him.1 
[§ 228] bb. Minority Rule. 


process. 


[§ 229] (b) Plaintiffs‘—aa. In General. In juris- 
dictions where the minority rule prevails® it will, 
of course, be immaterial whether a nonresident suitor 
was a plaintiff or defendant, as in either case he 
will not be entitled to exemption from service of civil 
On the other. hand, in jurisdictions where 


process. 


held, in construing a statute which 
provided that all persons in neces- 
sarily going to, attending on, or re- 
turning from, the superior courts, 
shall be free from arrest in any civil 
action, that suitors in attendance on 
court were only exempt from arrest 
and that they were subject to service 
of civil process. Sadler v. Ray, 39 


S.-C. 10152383 Huntineton-wv. Shultz; 
16 S. C. L. 452, 18 AmD 660; Hunter 
Mewcleveland,. o. aoa) Cr vlie, LO t. 3) 


Whether the parties in these cases 
were nonresidents .of the state or 
county does not appear, but the lan- 
guage of these decisions makes it 
clear that no suitors, regardless of 
their place of residence, were exempt 
from service of civil process. See 
eases supra [e] (1), (2). 

{f{] Effect of particular statutes 
considered.—(1) A statute providing 
that a witness shall not be liable to 
be sued in a county in which he does 
not reside by being served with a 
summons in such county while going, 
returning, or attending in obedience 
to a subpcena, does not assume to 
regulate the exemption of suitors, or 
affect the exemption of a nonresident 
suitor coming into the state for the 
purpose of attending a trial of the 
case from service of civil process. 
Fisk v. Westover, 4 S. D. 233, 55 NW 
961, 46 AmSR 780. (2) And a stat- 
ute, providing that in cases of non- 
residents an action may be com- 
menced and summons served in any 
county where they may be found, has 
no application to a person who comes 
into the state for the purpose of tes- 
tifying as a witness in an action in 
which he is a party, and he cannot be 
legally served with summons at the 
suit of the party plaintiff in the ac- 
tion he came into the state to defend. 
Wilson v. Donaldson, 117 Ind. 356, 20 
NE 250, 10 AmMSR 48, 3 LRA 266; Min- 
mich, Vv. Packard; 42, Ind. A> 371, -/85 
NE 787. (3) Statutes exempting 
from arrest all suitors while going to, 
attending, or returning from, court 
do not affect the exemption of non- 
resident suitors from service of civil 
process. This, it is said, is no more 
than a statutory declaration of the 
common-law exemption pro_ tanto. 
Cooper v. Wyman, 122 N. C. 784, 29 
SE 947, 65 AmSR 731; Andrews v. 
Lembeck, 46 Oh. St. 38, 18 NE 483, 
15 AmSR 547. (4) A statute provid- 
ing that actions brought for the re- 
covery of any debt or for damages 
only may be commenced by filing a 
declaration and serving a.copy there- 
of personally on defendant, which 
mode of commencing an action may 
be adopted against any person wheth- 
er privileged from arrest or not, does 
not authorize service on a nonresi- 
dent of the state who enters the ju- 
risdiction to attend for the purpose of 
testifying in a proceeding to which he 
and plaintiff were parties ditigant. 


Coatesworth v. Wayne Cir. Judge, 177 
Mich. 565, 143 NW_ 881.7. 
{g] Effect of discontinuance of 


suit.—A nonresident defendant, com- 
ing within a state for the purpose of 
defending his suit, cannot be legally 
served with process in another suit, 
even though the prior suit be first dis- 
continued. Juneau. Bank v. Mc- 
Spedan, 14 F. Cas. No. 7,582, 5 Biss. 


64. 
i. Miller v. Dungan, 37 N. J. L. 


In a limited number 
of jurisdictions the reverse of the majority rule above 
stated? is true, the courts holding without qualifica- 
tion that nonresident suitors are under no cireum- 
stances entitled to immunity from service of civil 
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the majority rule prevails,® although an examination 


of the decisions shows that the party to whom the 
exemption was in most cases allowed was defendant, 
yet where the question has been directly raised it 
has been almost uniformly held that the exemption 
extends to plaintiffs as well as defendants.? 


There 


is yet a third class of jurisdictions, where neither 


process;+® and 
182 (it would be an idle ceremony for 
a party to sue outa process of sub- 
poena for himself to give testimony 
in his own behalf). 

2. See supra § 227. 

S.. BHllis vi Degarmo, 17 R. LT. 715, 
24 A 579, 19 LRA 560; Capwell v. 
Sipe, 17 Tee ll, 475, 23 A 14, 383 AmSR 


890; Baldwin v. Emerson, aay ges PS 
304, 15 A 83, 27 AmSR 741. 
[al Reasons for rule—(1) “It 


would rarely happen that the atten- 
tion of a non-resident plaintiff or de- 
fendant would be so distracted by the 
mere service of a Summons from the 
immediate business in hand, in prose- 
cuting or defending a pending suit, 
that the interests of justice would 
suffer in consequence, or that the lia- 
bility to such service would often de- 
ter them from prosecuting or defend- 
ing their just claims or rights. The 
reasons assigned for the exemption 
would apply equally as well to resi- 
dent as to non-resident suitors, and 
it has never been deemed necessary 
to exempt resident suitors from the 
service of a summons, so far as we 
have been able to find, except in the 
single State of Pennsylvania. We 
think the reasons are fanciful rather 
than substantial.” Baldwin v. Emer- 
SOG aE | Le to.04s es Oy L mAee Olona et 
AmSR 741 [quot Guynn v. McDaneld, 
4 Ida. 605, 610, 48 P 74, 95 AmMSR 158]. 
(2) “The reason for this is, that such 
a service, amounting simply to a no- 
tice, does not obstruct the adminis- 
tration of justice, nor interfere with 
the attendance or‘attention of a party 
to the suit then on-trial.” Ellis v. 
Degarmo, 17 R. I. 715, 716, 24 A 579, 
19 LRA 560. 

{b] In Illinois this rule obtains. 
Cassem v. Galvin, 158 Ill. 30, 41 NE 
1087; Greer v. Young, 120 Ill. 184, 11 
NE 167 [rev 17 Ill. A. 106]; Longue- 
ville v. May, 115 Iowa 709, 87 NW 432 
(stating Illinois law). Contra Beat- 
ty v. Monahan, 240 Ill. A. 240 (as to 
nonresident defendants, assuming to 
distinguish the supreme court cases, 
supra, on the facts, although the lan- 
guage used in those decisions is am- 
ply sufficient to support the text 


Senha Gregg v. Sumner, 21 Ill. 
AE Oe 
{c] In Missouri the rule stated in 


the text is based on the peculiar 
wording of a local statute which pro- 
vides that nonresident defendants 
may be sued in any county in which 
they may be found. The court said 
that the statute had made no excep- 
tion and that the court is not author- 
ized to make any. Baisley v. Baisley, 
113 Mo. 544, 21 SW 29, 35 AmSR 726. 
See Bledsoe v. Letson, (A.) 215 SW 


513; State v. Moore, 164 Mo. A. 649. 
147 SW 561. 
fd] Dismissal of original action. 


—The rule stated in the text has been 
held applicable in case of a nonresi- 
dent defendant coming into the state 
to defend an action and to testify in 
his own behalf, where the original ac- 
tion was dismissed and he was served 
with a new summons in a new action 
for the same cause. State v. Moore, 
164 Mo. A. 649, 147 SW 551. 

4. In Colorado see supra § 227 
note 99 [da]. 

5. See supra § 228. 

6. See supra § 227. 

7, U. S—Stewart v. Ramsay, 242 
Weel Se aE SOty 44, uGl ike .ediet 925 


the majority* nor minority® rule, hereinbefore con- 
sidered, seems to have been definitely adopted, it be- 
ing held in these jurisdictions that a plaintiff who is 
a nonresident of the jurisdiction in which he brings 
suit is not entitled to immunity from service of civil 


in two of these jurisdictions, the 


Read v. Neff, 207 Fed. 890; Peet v. 
Fowler, 170 Fed. 618; Morrow v. 
Dudley, 144 Fed. 441; Hale v. Whar- 
ton, 73 Fed. 739. 


Ind.—Minnich v. Packard, 42 Ind. 
A. 371, 85 NE 787. 
Kan.—Bolz vy. Crone, 64 Kan. 570, 


67 P 1108. 

Md.—Minch, ete., Co. v. Cram, 136 
Md. 122, 110 A 204; Long v. Hawken, 
Tahoe 234, 79 A 190, 42 LRANS 

Mass.—Diamond v. Earle, 217 Mass. 
499, 105 NE 3863, 51 LRANS 1178, 
AnnCas1915D 984. 

Mich.—Letherby v. Shaver, 73 
Mich. 500, 44 NW 676. 

N. J.—Richardson v. Smith, 74 N. 
J. L. 111, 65 A 162; Halsey v. Stew- 
art, 4 ae J. L. 426. 

N. Y..-Roberts v. Thompson, 149 
App. Div. 437, 134 NYS 363; Tribune 


Assoc. v. Sleeman, 8 NYSt 343, 12 
NYCivProe 20. 

Okl.—Burroughs vy. Cocke, 56 Okl. 
627, 156 P 196, LRA1916E 1170. 

Pa.—Reedmiller vy. Paranello, 12 
Pa. ois 538. 

S. —Fisk v. Westover, 4 S. D. 


233, Ba NW 961, 46 AmSR 780. 

Tenn.—Jett v. Jett, 155 Tenn. 473, 
474, 295 SW 65 [cit Cyc]; Sofge v. 
Lowe, 131 Tenn. 626, 628, 176 SW 106, 
LRA1916A 734 [cit Cyc]. 

See In re Healey, 53 Vt. 694, 38 
AmR 713 (where a nonresident plain- 
tiff who was also a witness in the 
case was held entitled to exemption 
from service of civil process). 

But see Parmentier v. Cassies, 5 
Alaska. 83 (a nonresident plaintiff, 
who comes voluntarily into Alaska to 
prosecute a suit for the foreclosure 
of a mortgage made by defendant to 
plaintiff at a time when both were 
residents of Alaska, may be served 
with process in a suit begun against 
‘him by defendant in the foreclosure 
suit, to recover for items of indebted- 
ness for money alleged to have been 
borrowed by him and for board and 
lodging furnished to him by such de- 
fendant in the foreclosure suit, while 
he was such resident of Alaska. It 
was said that no good reason obtains 
why plaintiff’s suitor should be ex- 


empt. He comes voluntarily, not 
necessarily to aid justice, but to 
benefit himself. Compare Alaska 


cases supra § 227 with which this 
ease is probably not in harmony). 

“There appears to be no sound dis- 
tinction for placing a party plaintiff 
on any different basis in this respect 
from other parties and witnesses. 
The reason on which the rule rests 
is broad and inclusive of plaintiffs as 
‘well as defendants. It is as impor- 
tant to the administration of justice 
that foreign plaintiffs should be pro- 
tected in making a full presentation 
of their cases as it is that parties 
defendant should be given this pro- 
tection.” Diamond!) vw. Harley ped 
Mass. 499, 501, 105 NE 363, 51 LRANS 
1178, AnnCas1915D 984 

8. See supra § 227. 

9. See supra § 228. 

10. Bishop. v: Vose, 27 Conn. 1; 
Guynn v. McDaneld, 4 Ida. 605, 43 P 
74, 95 AmSR 158; Tiedemann vy. 
Tiedemann, 35 -Nev. 259, 129 P 313. 

[a] Rule applied.—Where a non- 
resident brought habeas corpus with- 
in the state against his wife for the 
possession of their minor child, he 
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courts seem to intimate that exemption from service 
of civil process should be denied to all suitors, wheth- 
er plaintiffs or defendants,‘ while in the other ju- 
risdiction, expressions are used from which it may 
be inferred that the court would extend immunity to 
defendants under some circumstances.** 

[§ 230] bb. Exceptions to Rule. 
have denied immunity to nonresident plaintiffs be- 
cause of the existence of what the court considered 
to be exceptional circumstances, in the particular 
case in which the privilege was claimed.*? 

-[§ 231] b. In County Other than That in Which 
In most of the cases 


Witnesses or Parties Reside. 


is not immune while in the state for 
such purpose from service of sum- 
mons in a divorce suit. Tiedemann v. 
Tiedemann, 35 Nev. 259, 129 P 313. 


11. See cases infra this note. 
[a] In Connecticut.—‘“We are at 
a loss to discover why our citizens 


should be obliged to go into a foreign 
jurisdiction in pursuit of their debt- 
ors, when those debtors are here and 
can be sued here and can receive here 
that consideration which is meted out 
to all Beer terete Bishop v. 
Vose, 27 Conn. 12. 

{b] In Taaho. —‘‘Primarily, we 
think the exemption extended only to 
eases of arrest, and was applicable 
only to the case of witnesses.’ 
Guynn v. McDaneld, 4 Ida. 605, 608, 43 
P 74, 95 AmSR 158. 

12. Tiedemann v. Tiedemann, 35 
Nev. 259, 264, 129 FP 313 (there is “a 
well-defined line of distinction be- 
tween those who may be immune 
from civil process when they are 
brought into a state through compul- 
sion, and where they are in attend- 
ance or obedience to some character 
of subpena or other civil process, and 
where they may come voluntarily. In 
nearly all cases where they come 
within the jurisdiction by force or 
compulsion to attend court as a suit- 
or or witness, they are invariably im- 
mune from criminal arrest, and near- 
ly always from all character of civil 
process’’) 

13. See cases infra this note. 

fa] In Arizona it has been held 
that a nonresident plaintiff is not en- 
titled to exemption from service of 
civil process in a suit involving the 
same subject matter. Rizo v. Bur- 
ruel, 23 Ariz. 137, 202 P 234, 19 ALR 
823 (the court left open the question 
whether in any case a nonresident 
pie get would be entitled to exemp- 
tion). 

[b] In Maryland it was held that 
a nonresident of a state, who sues out 
an attachment for fraud against a 
nonresident, which is: quashed, is not 
exempt from civil process in an ac- 
tion against him for wrongfully and 
maliciously suing out the attachment 
where ‘he comes into the state to tes- 
tify in the principal action. Mullen 
v. Sanborn, 79 Md. 364, 368, 29 A 522, 
47 AmSR 421, 25 LRA 721 (the basis 
of this decision seems to be that the 
remedy by attachment for fraud is of 
a peculiarly harsh nature; that the 
bond cannot be put in suit until the 
nonresident plaintiff in attachment 
has been sued and a judgment recov- 
ered against him; that if the suit is 
brought against him in a distant 
state where ‘he resides the value of 
the bond as security and as a means 
of preventing the fraudulent and 
reckless abuse of the process will be 
greatly diminished or made absolute- 
ly worthless. “Sound public policy, 
on the contrary, as well as the admin- 
istration of equal justice, would seem 
to demand that: no inducements 
should be held out to nonresident 
suitors to avail themselves of the 
harshest remedy known to our stat- 
utes; but if they should come, and 
should abuse the remedy to the in- 
jury of an alleged deptor, let them 
answer here as the residents of this 
State must do in like cases’’). 
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Some decisions 


decision.*? 
Suitors. 


[c] . In Oklahoma it has been held 
that nonresident plaintiffs are not ex- 
empt from service of process in an 
action by defendants for relief con- 
nected with the subject of the litiga- 
tion commenced by them, when a full 
and complete adjustment Ofe the 
rights of the parties cannot be had in 
the first action and where full relief 
would be denied the citizens of the 
state in courts of the state of plain- 
tiff’'s residence. Livengood v. Ball, 
63 Okl. 98, 162 P 768, LRAI917C 905 
(where a nonresident brings an action 
within the state upon a _ contract 
tainted with usury and in violation of 
its laws, he will not be exempt from 
an action against him for a penalty 
involving the exaction of such usury 
where defendant in that action would 
be denied any remedy in the courts 
of the state where plaintiff resides). 


14. See supra § 226. 
15. Iowa.—Murray v. Wilcox, 122 
Iowa 188, 97 NW i087, 100 AmSR 


263, 64 LRA 534. 

Kan.—Reiff v. Tressler, 86 Kan. 
273, 120 P 360; Underwood v. Fosha, 
73 Kan. 408, 85 P 564, 9 AnnCas 833; 
Bolz v. Crone, 64 Kan. 570, 67 P 1108. 

Mich.—Mitchell v. Huron Cir. 
Judge, 53 Mich. 541, 19 NW 176. 

Nebr.—Mayer v. Nelson, 54 Nebr. 
434, 74 NW 841. 

N. D.—Hicks v. Besuchet, 7 N. D. 
429, 75 NW 793, 66 AmSR 665 

Okl.-—Bearman Vv. Hunt, 68 Okl. 96, 


a ea pe 22 a a ee Commonwealth Cotton 
or Co. v. Hfudson,.62 Okl. 23, 161 P 
Bi)8 


Pa.—Blair v; Ridge, 20 Pa. Dist. 
c68,.0 a. Co, 5415 Tyrone Banik ay, 
Doty; 2 Pa. Dist. 558, /12) Pa. Co. 287; 
Bangert v. Smith, 34 Pa. Co. ; 
Detrich vy. vSutton,, 81. Pa..Co. 
Sener v. McCormick, 13 Pa. Co. 352. 

Tenn.—Jett v. Jett, 155 Tenn. 473, 
474, 295 SW 65 [cit Cyc]; Sewanee 
Coal, ete., Co. v. Williams, 120 Tenn. 
339) 107 Sw 968: 

“The immunity from service of 
civil process of a witness while at- 
tending a trial in a state other than 
that of his, residence to give evidence 
seems to be univerally recognized. 
The privilege protects him in coming, 
in staying, and in returning, if he 
acts in good faith, and without any 
unreasonable delay.” Murray v. Wil- 
cox, 122 Iowa 188, 189, 97 NW 1087, 
101 AmSR 2638, 64 LRA 534. 

16. Underwood v. Fosha, 73 Kan. 
408, 85 P 564, 9 AnnCas 8338; Bear- 
man v. Hunt, 68 Okl, 96, 171 P 1124. 

[a] Statutory provisions as af- 
fecting doctrine.—(1) The above rule 
was held not to be affected by a stat- 
ute providing that ‘a witness shall 
not be liable to be sued in a county 
in which he does not reside, by being 
served with a summons in such coun- 
ty while going, returning or attend- 


ing in obedience to a subpcena.” Un- 
derwood v. Fosha, 73 Kan. 408, 411, 
412, 85 P 564, 9 AnnCas Sorry Bear- 


man v. Hunt, 68 Okl. 96, 171 P 1124. 
(2) It was said that the ‘statute must 
be held “not to be an implied repeal 
of the common-law exemption, but a 
statutory declaration of it pro tan- 
to.” Underwood y. Fosha, supra. (3) 
For Kentucky decision reaching di- 
rectly opposite conclusion in constru- 
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supporting the general rule of immunity above stat- 
ed'4 the witnesses were residents of another state, 
federal district, or country, but the weight of au- 
thority is to the effect that the rule so enunciated 
applies with equal force and effect to witnesses resi- 
dent of the state attending court in a county other 
than that in which they reside,?® and generally this 
is so, even though they are attending voluntarily 
and not in obedience to a subpeena.?® 
some jurisdictions, immunity to such witnesses has 
either been denied or limited by statute or judicial 


However, in 


In jurisdictions where the majority rule 


ing statute containing identical pro- 
visions see infra note 17 [a] (3). 

17. See cases infra this note. 

[a] In Kentucky (1) under a stat- 
ute which provides that a witness 
shall not be liable to be sued in a 
county in which he does not reside 
by being served with summons in 
such county while going, or coming, 
or attending in obedience to a sub- 
pena, a witness may not be sued in 
a county in which he does not reside 
by being served with summons in 
such county while attending in obedi- 
ence to a subpcena. Rains v. Smith, 
155 Ky. 766, 160 SW 493; Linn v. Ha- 
gan, 121 Ky. 627, 87 SW 1101, 27 KyL 
1113. (2) But he may be sued in his 
own county or in a county where the 
court would otherwise have jurisdic- 
tion and may be served with a sum- 
mons while attending under a sub- 
peena. Rains v. Smith, supra; Linn 
v. Hagan, supra. (3) And a witness 
is in no case entitled to exemption 
from service of Summons unless it 
appears that he was served with a 
subpoena and did not attend volun- 
tarily without one. Currie Fertilizer 
Co. v. Krish, 74 SW 268, 24 KyL 2471. 

[b} In ‘Missouri, under statutes 
authorizing process by which the at- 
tendance of witnesses resident in the 
state can be compelled from any part 
of the state, one who is attending 
court in a county other than that of 
his residence as a witness may be 


served with summons in another ac- 
tion brought against him in that 
county. Christian v. Williams, 111 


Mo. 429, 20 SW 96 [rev 35 Mo. A. 297]. 

[c] In New York (1) it has not 
been definitely settled by the court 
of appeals whether a party or witness 
attending ina county other than that 
of his residence is immune from serv- 
ice of civil process, although it was 
said in one decision that whether any 
distinction should or does in fact ex- 
ist between nonresidents of the state 
or nonresidents of the county in 
which the parties or witnesses at- 
tend “is at least doubtful. This im- 
munity is one of the necessities of 
the administration of justice, and 
courts would often be embarrassed if 


suitors o1 witnesses, while attend- 
ing court, could be molested with 
process.’ Person7y: | Grier, [66 N. HY. 


124;,126, 23 AmR 35. (2) ‘The lower 
court decisions are conflicting. Some 
of them apparently lay down the 
doctrine without qualification that a 
witness attending a trial in a county 
other than that of his residence is 
not entitled to immunity from sery- 
ice of summons. Frisbie v. Young, 11 
Hun 474; Fletcher v. Franko, 15 NYS 
674, 21 NYCivProé 35. (3) In other 
decisions it has been held that a wit- 
ness who a ee a trial in a county 
other than tha of his residence 
whether voluntarily. (Pritsch We 
Schlicht, 5 NYSt 871) (4) or in obedi- 
ence to a subpcena (Sebring vy. Stryk- 
er, 10 Mise. 289, 30 NYS 10538) is ex- 
empt from service of process issued 
by a court of that county. (5) And in 
one decision it was held that a wit- 
ness attending trial ina county other 
than that of his residence is not ex- 
empt from service of process in that 
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§§ 231-233] 


respecting immunity of suitors in attendance in a 
court outside of the territorial jurisdiction of their 
residence prevails,'’ it has generally been held that 
a resident of a state who attends court as a litigant 
in a county other than that of his residence is priv- 
ileged from the service of summons in an action 
However, in some juris- 
dictions, no immunity is granted to a suitor who is 
a nonresident of the county in which the proceed- 
And in one jurisdiction, where by 
statute a nonresident of a county may be compelled 
to come into a eourt of the county by process, it has 
been held that service on a witness or party residing 
in another county is not a nullity, but that the court 
will control the service,?! and either set it aside or 
change the venue arising from such service,?? or 
otherwise remedy any special disadvantage which 
such service entails upon the party.?° 

[§ 232] c. In Counties in Which Witnesses or Par- 
In the absence of statute otherwise 


brought in that county.?® 


ings are had.?° 


ties Reside. 


county where, by statute, he may be 
served in his own county or in any 
other part of the state. Sheldon v. 
Wakely, 3 NYWklyLBul 94. 

{d] In Ohio (1) it has been held 
that, where the action in which im- 
munity from service of process is 
claimed is one in which, by local stat- 
ute, process could have been served 
in the county in which defendant 
resided, the claim must be denied. 
Syndicate Coal Co. v. Dixon, 25 Oh. 
Aur252). 255, 157° NEY 901) (“in vany.: 
~case where ‘the witness or suitor 
might be deterred from going into 
the strange jurisdiction, the rule 
operates for his protection; where 
the county into which he contem- 
plates going cannot acquire any ju- 
risdiction by his presence in such 
county that it would not otherwise 
have, there is no reason for immunity 
and none can be had’’). (2) Ina suit 
to foreclose a vendors’ lien against 
a corporation, brought in the county 
where the land was situated, under 
Gen. Code, § 11268, summons for 
which, under § 11282, would issue to 
the county where the corporation 
had its home, the president of the 
corporation did not acquire immunity 
from service in the foreclosure suit 
when he entered the county where 
the land was situated as a witness 
in another case, since such service 
could have been had at any time; 
and hence the court properly over- 
ruled a motion to quash service of 
process on the president while in the 


county. Syndicate Coal Co. v. Dixon, 
supra. 
18. See supra. § 227. 2 
19. Ark.—Powers v. Arkadelphia 


Lumber Co., 61 Ark. 504, 33 SW 842, 
54 AmSR 276. 

Kan.—Reiff v. Tressler, 86 Kan. 
273, 120 P 360; Underwood y. Fosha, 
73 Kan. 408, 85 P 564, 9 AnnCas 833; 
Bolz v. Crone, 64 Kan. 570, 67 P 1108, 
Wells v. Patton, 50 Kan. 732, 33 P 
15. 

Mich.—Mitchell v. Huron Cir. 
Judge, 53 Mich. 541, 19 NW 176. 

Oh.—Andrews v. Lembeck, 46 Oh. 
St. 38, 18 NE 483, 15 AmSR 547. __ 

Pa.—Miles v. McCullough, 1 Binn. 
77; Wetherill v. Seitzinger, 1 Miles 
237: Moyer v. Place, 13 Pa. Co. 163. 

Tenn.—Jett v. Jett, 155 Tenn. 473, 
474, 295. SW 65 [cit Cyc]. 

See Stewart v. Ramsay, 242 U. S. 
128, 37 SCt 44, 61 L. ed. 192 (suitors, 
as well as witnesses coming from 
another state ‘or jurisdiction,” are 
exempt from the service of civil 
process while in attendance upon 
court and during a reasonable time in 
coming and going). 

[a] In New York (1) it was held 


in an early decision that a resident: 


of the state attending as a party in 
a county other than that in which he 
lives is not exempt from the service 
of summons in a civil action, Hop- 
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kins v. Coburn, 1 Wend. 292. (2) In 
a later, but not very recent, decision, 
it was held that one attending court 
outside of the county in which he re- 
sides as a party cannot be served with 
process from a justice’s court, and 
with which he could not have been 
served in the county of his residence. 
erat v. Inman, 74 Hun 130, 26 NYS 
v . 

{b] In South Carolina (1) as is 
elsewhere shown, a suitor who is a 
nonresident of the state is exempt 
from service of civil process. See 
supra § 227. (2) In earlier decisions 
of this state, it was held, under a 
statute exempting suitors from ar- 
rest, that suitors are not exempt from 
service of civil process, and the lan- 
guage of these decisions is broad 
enough to include all suitors whether 
residents of the county in which the 
suit is brought, or nonresidents of 
such county, or nonresidents of the 
state. Sadler vi Ray, 39 S. Cl L. 523; 
Huntington v. Shultz, 16 S. C. L. 452, 
18 AmD 660; Hunter v. Cleveland, 3 
S. C. L. 167. (8) In view of the re- 
cently adopted doctrine that suitors 
who are nonresidents of the state are 
exempt from service of civil proc- 
ess, the question whether suitors 
who are residents of the state, but 
nonresidents of the county, are ex- 
empt from service of civil process 
must be regarded as open for future 
decision. 

20. See cases infra this note. 

[a] In Illinois, under a statute 
providing that it shall not be lawful 
to sue any defendant out of the coun- 
ty where he resides “or may be 
found,” a defendant who is duly 
served in another county than that of 
his residence is ‘found’ there, with- 
in the meaning of the statute, and is 
not entitled to claim immunity from 
service of process, unless he be there 
by reason of some fraud, artifice, or 
trick on the part of plaintiff, or some 
one acting for him, in order to obtain 
service on him. Willard v. Zehr, 215 
Ill. 148, 74 NE 107; Cassem v. Gal- 
vin, 158 Ill. 30, 41 NE 1087; Brya v. 
Thomas; 186 Ti A. 281. 

{b] In Missouri, under a statute 
providing that, when there are sever- 
al witnesses residing in different 
counties, plaintiff may have a sum- 
mons directed to any sheritf in the 
state, or have a separate summons 
directed to the sheriff of any county 
to which one or more defendants may 
be found, one attending court as a 
party in a county in which he does 
not reside is not protected from serv- 
ice of summons in another action 
brought in such county. Christian 
vy. Williams, 111 Mo. 429, 443, 20 SW 
96 (“It coyld hardly be deemed the 
public policy of this state to deny 
the service of civil process on a par- 
ty attending court, when we have a 
statute (sec. 2021) whereby a plain- 
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providing,** witnesses and suitors attending court in 
counties of their residence are not entitled to im- 
munity from service of civil process.?® 

[§ 233] d. In County or State Other than That in 
Which Action Is Pending. According to some deci- 
sions, nonresidents of the state who come into the 
state to attend trial of a cause in which they are suit- 
ors are protected from service of civil process of a 
state through which they have to pass in eoming 
from, or returning to, their homes, as well as from 
the process of the state in which the cause is tried ;2° 
and suitors or witnesses going from one county in a 
state to another by the most direct route are entitled 
to claim exemption from service of process while 
passing through any immediate county.?7 But there 
is authority directly to the contrary of the first 
proposition in this section, the view being taken that 
witnesses and suitors are not exempt from. service 
of civil process in any other jurisdiction than that 
in which their attendance as such is required.?8 


° 
tiff may have a summons directed to 
‘any sheriff in the state of Missouri,’ 
or a separate summons, etc., with a 
possibility of bringing parties and 
suitors hundreds of miles to attend 
a common forum, remote from their 
homes and remote from their wit- 
nesses’”’). 

21. Massey v. Colville, 45 N. J. L. 
119, 122, 46 AmR 754. ¢ 

22. Massey v. Colville, supra. 

23. Massey v. Colville, supra. 

“The circumstances of each case 
should control the court in dealing 
with such a service. The manner 
of service, the residence of defend- 
ant’s witnesses, the place where the 
cause of action arose, are all factors 
in determining whether the service 
should stand.” Massey vy. Colville, 
supra. 

24. See statutory provisions. 

[a] In Ohio, under a statute pro- 
viding that ‘all suitors” while going 
to, attending, or returning from, 
court shall be privileged from arrest, 
the privilege extends to all suitors 
whether residents or nonresidents of 
the state. Barber v. Knowles, 77 Oh. 
St. 81, 82 NE 1065, 14 LRANS 663, 
11 AnnCas 1144. 

25. Case v. Rorabacher, 15 Mich. 
537, 539. See Sadler v. Ray, 39 S. C. L. 
523; Huntington v. Shultz, 16 S. C. L. 
452, 18 AmD 660; Hunter vy. Cleve- 
land, 3 S. C. L. 167 (all holding that 
suitors, although exempt.from arrest, 
are not exempt from service of civil 
process; it did not appéar whether 
or not the parties were nonresidents 
of the state or county, and whether 
the language of the decisions is such 
as to make it clear that the court in- 
tended to include all suitors whatso- 
ever). 

“Any general exemption from sery- 
ice of process without arrest, mere- 
ly because a party is attending court 
awaiting the trial of a cause, is un- 
authorized by any settled rule of 
law, and is not required by public pol- 
icy.” Case v. Rorabacher, supra. 

26. Sofge v. Lowe, 131 Tenn. 626, 
176 SW 106, LRA1916A 734. 

27. .'\Tyrone’ Bank! iv." Doty,! "25 Pa; 
Dist. 558, 12 Pa. Co. 287. 

28. Holyoke, etc., Ice Co. v. Amb- 
den, 55 Fed. 593, 21 LRA 391; Cronk 
v. Wheaton, 15 Pa. Dist. 721, 23 Lance 
LRev 206. 

[a] Reason for this view.—‘It 
{the rule] is established by courts to 
protect their own process and their 
own suitors, by the assurance that 
the court in -which the party has 
brought his action, or into which he 
has been summoned, or into which the 
witness has been Summoned, will not 
permit its own process, or that of oth- 
er courts in the same jurisdiction, in 
another action, to embarrass the pro- 
ceedings. The rule is in deroga- 
tion of common right, and restrains 
the plaintiff from suing, iest a great- 
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er evil may arise than that involved 
in the temporary suspension of his 
right to bring his demand into a court 
of justice having jurisdiction to de- 
termine it. The rule, therefore, ought 
to be extended with great caution; 
and to extend it beyond the juris- 
diction immediately concerned seems 
to me to be unnecessary and mischie- 
Amb- 


vous.”” Holyoke, etc., Ice Co. v. 
den, 55 Fed. 593, 595, 21 LRA 391. 
29. Del.—Brooks v. State, 26 Del. 


1, 79 A 790, 51 LRANS 1126, AnnCas 
1915A 1133. 

Mass.—Diamond vy. Earle, 217 Mass. 
499,105. NE 363, 52 LRANS 1178, 
AnnCas1915D 984. 


Minn.—Sherman y. Gundlach, 37 
Minn. 118, 38 NW 549. 

N. Y.—Matthews ADH Re wT IN ee 
568, 62 HowPr 508; Lamkin v. Stark- 
ey, 7 Hun 479; Sheehan v. Bradford, 
CLOSER CO;, 3 NYS 790. 

N. C.—Winder v. Penniman, 181 


N. C. 7, 105 SE 884, 13 ALR 364; Coop- 
er v. Wyman, 122 N. C. 784, 29 SE 947, 
65 AmSR 731. 


ied 


Oh.—Barber vy. Knowles, 77 
81, 82 NE 1065, 14 LRANS 663, 
AnnCas 1144. 

S. C.—Breon v. Miller Lumber Co., 
83_S. C.-221, 65 SH. 214,137 AmSR 


Oh. St. 
11 


803, 24 LRANS 276. 
Set Dee v.. Brewer, 7 S. D. 
587, 64 NW 1120, 58 AmSR 856. 


Tenn.—Sewanee €oal, ete, Co. v. 
Williams, 120 Tenn. 339, 107 SW 968. 

30. Brooks v. State, 26 Del. 1, 79 A 
790, 51 LRANS 1126, AnnCasl1915A 
1133; Diamond vy. Earle, 217 Mass. 
499. 105->- NE 363, 51 LRANS 1178, 
AnnCas1915D 984; Parker v. Marco, 
136 N. Y. 585, 32 NE 989, 32 AmSR 
770, 20 LRA 45; Sofge v. Lowe, 131 
Tenn. 626, 176 SW 106, LRA1916A 734. 

[a] Mentioned in the Year Books 
as early as the reign of Henry VI 
of England. See 20 Hen. VI 10. 


31. Hale v. Wharton, 73 Fed. 739. 
[a] History and development.— 
“The rule in the English courts at 


first was limited to exemption from 
arrest in a criminal proceeding, and 
as arrest for debt obtained in prac- 
tice there, as in some of the Ameri- 
can states, the rule was extended to 
process in indebitatus assumpsit. 

The exemption from criminal 
process of witnesses while attending 
court was predicated of the assump- 
tion, first, that it was calculated to 
disturb and divert the witness so that 
on the witness stand his mind might 
not possess that repose and equipoise 
essential to a full and true deliver- 
ance of his testimony. It was there- 
fore, on principle, extended to civil 
process against him. Next in the nat- 
ural order of development the rule 
was extended to suitors coming from 
foreigri jurisdictions to attend upon 
the trial of their causes, for the rea- 
son that they ‘might be deterred from 
the fearless assertion of a claim, or 
right or fearless assertion of a de- 
fense, if they were liable to visits 
on the instant with writs from the 
defeated par ty.’” Hale v. Wharton, 
73 Fed. 739, 740. 

32. Boneiderations on which al- 
lowance of immunity denied to suit- 
ors see supra § 228. 

33. Ariz.—Rizo v. Burruel, 23 Ariz. 
137, 280 P 234, 19 ALR 823. 

Conn.—Chittenden yv. Carter, 82 
Conn. 585, 74 A 884, 18 AnnCas 125. 


234] e. Origin, Development, and Basis of Ex- 
The exemption from sery- 
ice of civil process extended to witnesses and suitors 
is not dependent on statutory law.?° 
is a very ancient one®® and has dev eloped gradually 
in a natural order. to its present force and effect.?? 

[§ 235] (2) Considerations on Which Based.*? 
Exemption from service of civil process extended to 
witnesses and suitors rests on grounds of public pol- 
icy®® and the due administration of justice** which 
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The privilege 


encouraged? 


D. C.—Engle v. Manchester, 
220. 


46 App. 


Ind.—Wilson v. Donaldson, 117 Ind. 
200 20 NE 250, 10 AmSR 48, 3 LRA 
6 

Ky.—Cummins y. Scherer, 21 SW 

(2a) 836 

Md.—Blick v. Cockins, 131 Md. 625, 
102 A 1022. 

Mich.-—Mitchell - v. Huron Cir. 


Judge, 53 Mich. 541, 19 NW 176. 

Minn.—St. Paul First Nat. Bank v. 
Ames, 39 Minn. 179, 39 NW 308. 

Mont.—State v. Silver Bow Dist. 
Gis sol) Mont’ .503) 5 14-200) iA: 
1916E 1079. 

N. J.—Massey v. Colville, 45 N. J. 
L. 119, 46 AmR 754. 

N. Y.—Power v. Pangborn, 161 App. 
Div. 453, 145 NYS 1073; Seaver v. 
Robinson, 10 N. Y. Super. 622; In re 
Ferrari, 134 Misc. 728, 236 NYS 406. 

N. C.—Winder v. Penniman, 181 N. 
C. 7, 105 SE 884, 13 ALR 364; Coop- 
er v. Wyman, 122 N. C. 784, 29 SE 947, 
65 AmSR 731. 

Oh.—Andrews v. Lembeck, 46 Oh. 
St. 38, 18 NE 4838, 15 AmSR 547. 

S. G.—Breon v. Miller Lumber Wor 


83. S.C. 221, 65 SH 214, 137 AmSR 
803, 24 LRANS 276. 
Spe —Malloy v. Brewer, 7 S. D. 


587, 64 NW 1120, 58 AmSR 856. 

Tenn.—Sofge v. Lowe, 131 Tenn. 
626, 176 SW 106, LRA1916A 734. 

Wyo.—State v. Natrona County 
Hight Dist..Ct., 34 Wyo. 288, 243 P 
123. 

“The reason underlying the exemp- 
tion of witnesses or litigants from 
the service of civil process while 
in a foreign jurisdiction for the pur- 
pose of attending the trial of an ac- 
tion in which they are witnesses or 
principals is that such exemption is 
required as a matter of public pol- 


icy.”” Cummins y. Scherer, (Ky.) 21 
SW (2d) 836, 837. 

34. U. S.—Page Co. v. Macdonald, 
261 U. S. 446, 43 SCt 416, 67 L. ed. 737; 
Stewart v. Ramsay, 242 U. S. 128, 
37 SCt 44, 61 L. ed. 192;, Stratton y. 
Hughes, O11 Fed. 6573. Parker sve 
Hotchkiss, 18 F. Cas. INOWELU io amet 
Wall. Jr.,269. 

Ark.—Martin v. Bacon, 76 Ark. 158, 


88 SW 863, 113 AmSR 81, 6 AnnCas 


Cal.—Brown vy. San Francisco Su- 
Carter, 


per: Ct.; GAS) 275. P3821" 
Conn.—Chittenden = y. 82 
74 A 884, 18 AnnCas 125. 
State, 26 Del. 1, 79 


Conn. 585, 

Del.—Brooks vy. 
ae 51 LRANS 1126, AnnCas1915A 

oo. 

Pie C.—Engle v. Manchester, 
””Kan.—Underwood v. Fosha, 73 Kan. 
408, 85 P 564, 9 AnnCas 833. 

Md.—Blick vy. Cockins, 131 Md. 625, 
102 A 1022. 

Mass.—Diamond y. Earle, 217 Mass. 
499, 105 NE 361, 51 LRANS 178, Ann 
Cas1915D 984. 

Mich.—Mitchell v. Huron Cir. 

37 


46 App. 


Judge, 53 Mich. 541, 19 NW 176. 
Minn.—Sherman v. Gundlach, 

Minn. 118, 33 NW 549. 
Mont.—State v. Cascade 

Bi ght Judicial Dist. Ct., 


County 
73 Mont. 265, 


235 P 766; State v. Silv er Bow Dist. 
Gti wbd Mont. 503, 154 P 200, LRA 
1916E 1079. 


ai. A irae ee! v. Stewart, 4 N. J. 
. 426. 
N. Y.—Finucane v. Warner, 194 N. 


. - 
a 


[§§ 234-235 


requires that every reasonable method of ascertain- 
ing the whole truth in matters before the court should 
be open to the court,?> which would be often em- 
barrassed and sometimes interrupted if the suitor 
might be vexed with process while attending upon 
the court for the protection of his rights or the wit- 
ness attending to testify.°® 
terest that nonresident suitors 
to appear voluntarily, and not de- 
terred’*S from so doing, and unless immunity from 


It is in the public in- 
and - witnesses be 


Y. 160, 86 NE 1118; Parker v. Marco, 
136 N. Y. 585, 32 NE 989, 32 AmSR 
770, 20 LRA 45; Matthews v. Tufts, 
87 N. Y. 568, 62 HowPr 508; Person 
Vv. Grier) G6IaNE “¥o124, 923 -AmE 7355 
Sampson v. Graves, 208 App. Div. 
522, 203 NYS 729; Lamkin v. Star- 
key, 7 Hun 479; Dixon v. Shearer, 98 
Mise. 614, 163 NYS 79; Sheehan v. 
Bradford, ete., R. Co., 3 NYS 790. 

N. C.—Brown v. Taylor, 174 N. C. 
423, 93 SE 982, LRA1918B 293. 

Oh.—Barber vy. Knowles, 77 Oh. St. 
81, 82 NE 1065, 14 LRANS 663, 11 
AnnCas 1144; Andrews v. Lembeck, 
46 Oh. St. 38, 18 NE 483, 15 AmSR 
547. 

S. D.—Malloy v. Brewer, 7 S. D. 587, 
64 NW 1120, 58 AmSR 856. 

Tenn.—Sofge v. Lowe, 131 Tenn. 
626, 176 SW 106, LRA1916A 734. 

Vt.—In re Healey, 53 Vt. 694, 38 
AmR 713. 

Wis.—Rix v. Sprague Canning 
Mach. Co., 157 Wis. 572, 147 NW 1001, 
52 LRANS 583; Cameron v. Roberts, 
87 Wis. 291, 68 NW 376, 41 AmSR 43. 

Wyo.—State v. Natrona County 
Hight Dist. Ct., 34 Wyo. 288, 243 P 
123. 3 

35. Chittenden v. Carter, 82 Conn. 
585, 74 A 884, 18 AnnCas 125. To 
same effect Cooper v. Wyman, 122 N. 
C. 784, 29 SE 947, 65 AmSR 731. 

36. U. S.—Stewart v. Ramsay, 242 
Uns Sa L228; 3h SCE 44.1 61 915. “ede rtows 
Parker v. Hotchkiss, 18 F. Cas. No. 
10,739, 1 Wall. Jr. 269. 

Cal.—Brown vy. San Fr ancisco Super. 
Cts. CA.) 2T5 oP sii. 

Ky.—Cummins v. Scherer, 21 SW 
(2d) 836. 

Mont.—State, v. Cascade County 
Hight Judicial Dist. Ct., 73 Mont. 265, 
235. ee LO: 

N. Y.—Person v. Grier, 66 N. Y. 124, 
23 AmR 385. 
focie tee v. Prizer, 

oO. 

Wis.—Cameron y. Roberts, 87 Wis. 
291, 58 NW 376, 41 AmSR 43. 

“The reason of the rule is the 
proper administration of justice, and 
its purpose is to protect that admin- 
istration from embarrassments and 
interruptions caused by disturbance 
to those whose attendance upon the 
courts is compelled by duty or neces- 
sity.” Brooks v. State, 26 Del. 1, 79 
A 790, 51 LRANS 1126, AnnCas1915A 
a BESS 

37. Sherman y. Gundlach, 37 Minn. 
118, 33 NW 549; State v. Silver Bow 
Dist. Ct., 51 Mont. 503, 154 P 200, LRA 
1916E 1079; Malloy v. Brewer, 7 S. D. 
587, 64 NW 1120, 58 AmSR 856. 

“High considerations of public pol- 
icy require that the law should eh- 
courage him to fully enter our for- 
ums by granting immunity from proc- 
ess in other civil actions, and not 
discourage him by burdening him 
with the obligation to submit to the 
writs of our courts if he comes with- 
in our borders.” Martin v. Bacon, 
76 Ark. 158, 160, 88 SW 863, 113 AmSR 
81, 6 AnnCas 336 [quot State v. Bie- 


9° Phila. 


der, (Del. Super.) 99 A 278, 280]. 
38. Mass.—Diamond vy. Earle, 217 
Mass. 499, 105 NE 363, 51 LRANS 


1178, AnnCas1915D 984. 
Minn.—Sherman jy. 37 
Minn. 118, 32 NW 549. 
N. J.—Mulhearn vy. Press Pub. Co., 
53 N. ne L. 158, 21 A 186, 11 LRA 101. 
N. Y.— Seaver Vv. Robinson, LOSING 


Gundlach, 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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service of civil process is given they might be de- | 
terred from attending through fear of being sub- 
jected to the burden of new litigation and delays 
might ensue and injustice be done; in consequence 
of which the courts should protect them against pos- 
sible litigation by granting immunity from service 
of civil process and thus removing the liability to 
It has also been said that the ex- 
emption is founded upon the principle that, where 
the law exacts a duty from any person it will pro- 
tect him in the discharge of it, and that individuals 
eannot demand the use of publie Civil process so as 
to arrest or interfere with others in the performance 
of public duties or of duties required by public proe- 
ess;*? and that immunity granted a nonresident wit- 
ness does not work any injustice to anyone, since, 
unless he comes within the state, there will be no 
opportunity to serve any process on him.‘ 

Comity and reciprocity. The principle of state 
comity has been assigned by some courts as a rea- 
son for extending to nonresident witnesses and suit- 
ors the privilege of immunity from service of civil 
It was said, however, that the courts of 


such litigation.*! 


process.*# 


Y. Super. 622; In re Ferrari, 134 Misc. 
728, 236 NYS 406. 

N. C.—Cooper v. Wyman, 122 N. C. 
784, 29 SE 947, 65 AmSR 731. 

s. C.—Breon v. Miller Lumber Co., 
83. S.. C.. 221, 65 SE. 214, 137, AmSR 
803, 24 LRANS 276. 

39. U. S.—Stewart v. Ramsay, 242 
Ur serl28.30, SCto 44,6) Ture edis 192: 
Nichols v. Horton, 14 Fed. 327, 4 Mc- 
Crary 567. 

Conn.—Chittenden v. Carter, 82 
Conn. 585, 74 A 884, 18 AnnCas 125. 

Kan.—-Underwood v. Fosha, 73 Kan. 
408, 85 P 564, 9 AnnCas 833. 

Md.—Blick v. Cockins, 131 Md. 625, 
102 A 1022. 

Minn.—Sherman v. Gundlach, 37 
Minn. 118, 33 NW 549. 

N. J.—Massey v. Colville, 45 N. J. 
L. 119, 46 AmR 754; Halsey v. Stew- 
art, 4 N. J. L. 426. 

N. Y.—Person vy. Grier, 66 N. Y. 
124, 23 AmR 35. 

Oh.—Andrews v. Lembeck, 46 Oh. 
St. 38, 18 NE 483, 15 AmSR 547; Syn- 
dicate Coal Co. v. Dixon, 25 Oh. A. 
252, 257 NEF 901. 

40. Person vy. Grier, 66 N. Ni 24, 
23 AmR 35. 

41. Kan.—Underwood vy. Fosha, 73 
Kan. 408, 85 P 564, 9 AnnCas 833. 

Mass.—Diamond vy. Earle, 217 Mass. 
499, 105 NE 3638, 51 LRANS 1178, 
AnnCas1915D 984. 

Mont.—State v. Cascade County 
Hight Judicial Dist. Ct., 73 Mont. 265, 
235 P 766. 

N. H.—Eia v, Ela, 68 N. H. 312, 36 
AS 15: 
ak J.—Halsey v. Stewart, 4 N. J. L. 
426. 

[a] Statement of grounds by lead- 
ing cases.—(1) “Courts of justice 
ought, everywhere, to be open, acces- 
sible, free from interruption, and to 
east a perfect protection around ev- 
ery man who necessarily approaches 
them. The citizen, in every claim of 
right which he exhibits, and every 
defence which he is obliged to make, 
should be permitted to approach 
them, not only without subjecting 
himself to evil, but even free from 
the fear of molestation or hindrance. 
He should also be enabled to procure, 
without difficulty, the attendance of 
all such persons as are necessary to 
manifest his rights. Now, this great 
object in the administration of jus- 
tice would, in a variety of ways, be 
obstructed, if parties and witnesses 
were liable to be served with proc- 
ess while actually attending the 
court. it is often matter of great im- 
portance to the citizen to prevent the 
institution and prosecution of a suit 
in any court at a distance from his 
home and his means of defence; and 
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court.*® 


the fear that a suit may be com- 
menced there by summons will as ef- 
fectually prevent his approach as if 
a capias might be served upon him. 
This is especially the case with citi- 
zens of neighboring states, to whom 
the power which the court possesses 
of compelling attendance, cannot 
reach.” Halsey v. Stewart, 4N. J. L. 
426, 427 [quot Stewart v. Ramsay, 
242 U. S..128, 129, 37 SCt 44, 61 L. ed. 
192]. (2) “The question is one which 
profoundly concerns the free and un- 
hampered administration of justice 
in the courts. That suitors should 
feel free and safe at all times to 
attend, within any jurisdiction out- 
side of their own, upon judicial pro- 
ceedings in which they are concerned, 
and which require their presence, 
without incurring the liability of be- 
ing picked up and held to answer 
some other adverse judicial proceed- 
ing against them, is so far a rule of 
public policy, that it has received 
almost universal recognition wherev- 
er the common law is known and ad- 
ministered.’ Andrews v. Lembeck, 
Eee St. 38, 40, 18 NE 483, 15 AmSR 

42. Yeakel v. Brand, 9 Pa. 
ee Holmes v. Nelson, 1 Phila. 

ive 

43. Sherman v. Gundlach, 37 Minn. 
118, 32 NW 549; Breon v. Miller Lum- 
ber Co, (88S. Co221, 65"SH)214, 137 
AmSR 803, 24 LRANS 276. 

44. Wilson v. Donaldson, 117 Ind. 
356, 358, 20 NE 250, 10 AmSR 48, 3 
LRA 266; Smith v. Iverson, 63 Utah 
292, 225 P 603. 

“The principle of State comity, too, 
demands that a citizen of another 
State who submits to the jurisdiction 
of our courts and here wages his for- 
ensic contest should not be compelled 
to do so under the limitation and ob- 
ligation of submitting to the juris- 
diction of our courts in every case 
that may be brought against him. 

It is an evidence of respect for 
our laws and confidence in our courts 
that he comes here to litigate, and 
the laws he respects Should give him 
protection.” Wilson v. Donaldson, 
supra. : 

45. State Vv. 


Dist. 
CP) 


Natrona County 
Highth Dist. Ct., 34 Wyo. 288, 243 P 
123 (principle of immunity jis not 
based on reciprocity). 

46. U. S.—Page Co. v. Macdonald, 
261 U. S. 446,°43 SCt 416, 67 L. ed. 
737; Stewart v. Ramsey, 242.U. S. 
128, 37 SCt 44, 61 L. ed. 192; Parker 
Ve PLOLCHKIGS,— Lork., Casi No. 20,739, ) 1 
Wall. Ir—269. 

Del.—Brooks v. State, 26 Del. 1, 
79 A 790, 51 LRANS 1126, AnnCas 
1915A 11388. 


[§ 237] g. Persons 
Immunity of witnesses and suitors from service of 
civil process*® is extended to those persons only 
whose duty requires their attendance upon the 
court®® or before some subordinate tribunal or of- 
ficer before whom proceedings in the trial or hear- 
ing of the cause are had®! and whose presence is 
necessary to the court in the performance of its 
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a state should not deny immunity to nonresident wit- 
nesses and suitors merely because it was the rule in 
the courts of the state in which such witnesses and 
suitors reside to deny immunity from service of 
civil process to nonresident witnesses and suitors.*? 

[§ 236] f. Whether for Benefit of Witnesses and 
Parties or Court. It has been variously stated that 
the exemption is not for the benefit of the witnesses 
and parties, but for the benefit of the court,*® that 
the protection of courts of justice is the primary ob- 
ject of the rule and the privilege to the individual 
incidental,** and that the exemption is alike for the 
benefit of the witnesses and parties and of the 


Entitled—(1) In General. 


Ky.—Cummins v. Scherer, 21 sails 
(2d) 836. 

N. C.—Greenleaf v. People’s Bank, 
133 ING. 292,745 SE 6337-93 AmSR 


709, 63 LRA 499. 


Vt—In re Healey, 53 Vt. 694, 38 
AmR 713. 
47. Sofge v. Lowe, 131 Tenn. 626, 


176 SW 106, LRA1916A 734. 

“The fact that it may also benefit 
the suitor or witness is a mere inci- 
dent of its main purpose.” Rix v. 
Sprague Canning Mach. Co., 157 Wis. 
ae 575, 147 NW 1001, 52 LRANS 

48. Halsey v. Stewart, 4 N.°J. L. 
426, 428; Huddeson v. Prizer, 9 Phila. 
(Pa.) 65; Whited v. Phillips, 98 W. 
Va. 204, 126 SE 916, 40 ALR 83; State 
v. Natrona County Eighth Dist. Ct., 
34 Wyo. 288, 243 P 123. 

“It protects the court from inter- 
ruption and delay. It takes away a 
strong inducement to disobey its proc- 
ess, and enables the citizen to prose- 
cute his rights without molestation, 
and procure the attendance of such 
as are necessary for their defense and 
support.” Halsey. v. Stewart, supra. 

[a] Similar statements.—(1) “It 
is not merely a privilege of the per- 
son; it is a prerogative exerted ~by 
the sovereign power through. the 
courts for the furtherance of the ends 
of justice.’ Diamond v. Earle, 217 
Mass. 499, 501, 105 NE 363, 51 LRANS 
1178, AnnCas1915D 984. To same ef- 
fect State v. Cascade County Bight 
Judicial Dist. :Ct., 73 Mont:) 265, 235 P 
766. (2) “It is not simply a personal 
privilege, but it is also the privilege 
of the court, and is deemed necessary 
for the maintenance of its authority 


and dignity and in order to promote 


the due and efficient administration of 
justice.” Parker v. Marco, 136 N. Y. 
585, 589, 832 NE 989, 32 AmSR 770, 20 
LRA 45 [quot Finucane v. Warner, 
194 N. Y. 160, 163, 86 NE 1118]. 

49. See supra § 226 et seq. 

50. Brooks v. State, 26 Del. 1, 79 
A 790, 51 LRANS 1126, AnnCas1915A 
1133; McIntire v. McIntire, 16 D. C. 
344; Vaughn v. Boyd, 142 Ga. 230, 82 
SE 576, LRA1915A 694; Michaels v. 
Haing78. Hun 500; 29° NYS 7567s" 

[a] Thus (1) one who is neither 
party nor witness and who is in court 
merely as a spectator is not exempt 
from service of civil process. McIn- 
tire v. McIntire, 16 D. C. 344. (2) The 
president of a foreign corporation at- 
tending an argument for an injunc- 
tion heard solely on affidavits previ- 
ously filed is not privileged from serv- 
ice of process. Brooks v. State, 26 
Del. 1, 79 A 790, 51 LRANS, 1126, Ann 
Cas1915A 11338. 

51. See infra § 239. 
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function of administering justice.°2 It is not to be 
extended so far as to exempt all persons voluntarily 
coming within the jurisdiction of the court from be- 
ing served, merely because they may come to con- 
sult with attorneys,°* or to investigate transactions, °* 
or otherwise attend to matters which may become the 
subject of litigation,®® or which may eventually reach 
a trial.°® 

[§ 238] (2) Officers or Agents of Corporation. 
While the contrary doctrine has been asserted,°? 
it has elsewhere been held that a nonresident officer 
or agent of a foreign corporation who has in good 
faith come into the state to testify in litigation in 
which his corporation is engaged, 58 or as a ‘witness 
for the state in a criminal “prosecution, °° or where 
in attendance under subpena to appear before the 
grand jury,°° or for the sole purpose of consulting 
the attorneys of his corporation with reference to 
certain rights which it claims to have in property 
involved in litigation to which the corporation was 
a party,°! is exempt from service of process for the 
commencement of a civil action Against the cor- 
poration of which he is an officer or agent. And 
it has also been held that such officer or agent who 
has come into the state to testify as a witness in 
litigation in which the corporation is engaged is ex- 
empt from service of process for the commencement 
of a civil action against himself in his individual 
capacity.°* So also in jurisdictions where witness- 

52. Brooks v. State, 26 Del. 1, 79 
A 790, 51 LURANS 1126, AnnCas1915A 
my Administrator, trustee, or ex- 
ecutor.—(1) A resident of a foreign 


state cannot be served with process 
for the commencement of an action 


ton v. 
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200 App. Div. 447, 193 NYS 93; 
Citizens’ Nat. 
Div. 145, 71 NYS 827; 
ican Hardware Mfg. Co., 
Sheehan v. Bradford, ete., 
NYS 790, 15 NYCivProc 429. 
Oh.—Syndiecate Coal Co. v. Dixon, 


es residents of the state attending court in a coun- 
ty other than that in which they reside are exempt 
from service of civil process,** an officer or agent 
of a domestic corporation attending as a witness 
in a county other than that in which the corporation 
is domiciled is exempt from service of civil process 
for commencement of a civil action against the, cor- 
poration of which he is an officer or agent;°* but no 
such immunity sexists where by statute summons 
could have been served on the corporation in the 
county of its domicile.°° And under a statute pro- 
viding that in an aetion against a corporation sum- 
mons shall be served by delivering a copy through 
the president, it has been held that, if the corpora- 
tion is a domestie¢ corporation, and its president, who 
is a nonresident of the state, comes into the state 
to attend court either as a suitor or witness, he may 
be served with process in an action against the cor- 
poration, no relief being sought against him in his 
individual capacity.*® 

[§ 239] h. Proceedings in Which Exemption May 
Be Claimed—(1) In General. The right to exemp- 
tion from service of civil process may be claimed in 
all proceedings which are in their nature judicial, 
whether taking place in court or not.*7 The ex- 
emption extends to attendance before any subor- 
dinate tribunal or officer before whom proceedings 
necessary in the trial or hearing of the cause are 
had,°® such, for instance, as an arbitrator appoint- 


Wes-| 24 LRANS 276. 
67. U. 


Bank, 64 App. . . S.—Higgins v. California 
Kinsey v. Amer-| Prune, etc., Growers, 282 Fed. 550: 
94 NYS 455;] Stratton v. Hughes, 211 Fed. 557; 


R. Co., 3}; Rosehynialski v. Hale, 201 
Nichols v. Horton, 14 Fed. 


3827, 4 Mc- 
Crary 567; 


Plimpton vy. Winslow, 9 


[$§ 237-289 


Hedy Ont: 


against him as administrator or trus-| 25 Oh, A. 252, 157 NE 901. : Fed.,,365, 20 Blatchf. 82. 

tee while attending in this state as Okl.—Lonsdale Grain Co. v. Neil, Ark.—Powers v. Arkadelphia Lum- 
a witness in a cause pending in a| 73 Okl. 221, 175 P 823. ber Co., 61 Ark. 504, 33 SW 842, 54 Am 
court of this state or one of the courts Wis. _-Husting Co. v. Coca-Cola Co.,| SR 276 

of the United States held therein.|194 Wis. 311, 216 NW S335) | Rasy. BD C—-Engle v. Manchester, 46 App. 
Grafton v. Weeks, 7 Daly (N. Y.) 528.|] Sprague Canuing Mach. Co., 157 Wis. | 220. 


(2) A foreign executor is exempt from 
service of civil process while attend- 
“ing before a register on a citation re- 
quiring him to file the will of his de- 
cedent within a time stated, and while 
applying to the register to fix a day 


certain for hearing. Yeakel =v. 
Brands, 9 Pa. Dist. 49. 
[b] Trustee in bankruptcy.—A 


nonresident trustee in bankruptcy ap- 
pointed in the state is exempt from 
service of summons while he is in the 
state for the sole purpose of selling 
property under an order of sale issued 
by the referee in bankruptcy. Hast- 
ern Kansas Oil Co. v. Beutner, 101 
Kan. 505, 167 P 1061. 

53. Vaughn v. Boyd, 142 Ga. 230, 
82 SE 576, LRAI915A 694, 


54. Vaughn v. Boyd, supra, 
55. Vaughn v. Boyd, supra. 
56. Vaughn y. Boyd, faa 
[a] Reason for rule.—‘If this 


were done, persons who had extensive 
business interests in different juris- 
dictions, by frequent conferences with 
their attorneys, and frequent discus- 
sions ‘of the facts of their business 
transactions or lawsuits, might be- 
come almost perpetually immune from 
suits. The chief aim of the rule is to 
give a fair and uninterrupted trial, 
not to give uninterrupted immunity to 
a litigant because he may have a case 
on the dockets of the court.” Vaughn 
v. Boyd, 142 Ga. 230, 235, 82 SE 576, 
LRAI1915A 694, 

57. Currie Fertilizer 
74 SW 268, 24 KyL 2471. 

58. U. S.—American Wooden- Ware 
Co. v. Stem, 63 Fed. 676. 
.—Fox v. Hale, ete., Silver Min. 
Co., 108 Cal. 369, 41 P 308. 

N. J.—Mulhearn v. Press Pub. Co., 
53 N. J. L. 153, 21 A 186, 11 LRA 101. 

N. Y.—Poweison v. Procter, ete., Co., 


Co. v. Krish, 


572, 147 NW 1001, 52 LRANS 583. 

{a] Reason for rule.—*‘Corpora- 
tions, while distinct entities, act and 
are acted upon only through its of- 
ficers or other agents. Any service of 
process, in its character personal, 
must be made upon an officer or agént, 
When a person happens to be an agent 
or officer, a service upon whom is a 
service upon a ecorporation‘in a for- 
eign jurisdiction, service upon him 
in his representative character is 
quite as likely to be as inimical to 
the rule of privilege as if the service 
was made in an action brought 
against the officer personally. The 
interest of the officer in the corpora- 
tion which he represents would nat- 
urally deter him from a course of con- 
duct which would operate to the prej- 
udice of his corporation. The repug- 
nance of an officer to having his cor- 
poration drawn into litigation in a for- 
eign jurisdiction would be quite as 
likely to,keep him at home as if it was 
merely the danger of service in a per- 
sonal action.” Mulhearn v. Press 
Pub, ‘Co. 53 NJ. O.. 153); 155, Lae, 20 
JAC AS G5) shelio enERAc a Onc 

59. Fidelity, etc., 
97 Ga. 787, 25 SH 734 

60. Sewanee Coal, Tetct Co. v. Wil- 
liams, 120 Tenn. 339, 107 SW 968. 

A 61. Solomon vy. Yokum, 10 OhNPNS 

71 

62. Ferree v. Pierce, 10 Pa. Dist. 
746, 26-Pa. Co. 112. 

63. See Supra § 231... 

64. Commonwealth Cotton Oil Co. 
v. Hudson, 62 Okl. 23, 161 P 535; Se- 
wanee Coal, etc., Land Co. v. Williams, 
120 Tenn. 339, 107 SW 968. 

65a Syndicate Coal Co. v. Dixon, 25 
Oh, A. 252, 157 NE 901 

66. Breon v. Miller Lumber Co., 83 
S. ©) 221) 65) SRY 214 213'7 UAm SRY 803) 


Co. v. Everett, 


Mich.—Peo. v. Judge Detroit Super. 
Ct., 40 Mich. 729. 

Minn.—St. Paul First Nat. Bank v. 
Ames, 39 Minn. 179, 39 NW 308. 

Nebr.—Palmer v. Bowes, << Nebr. 
452, 32 NW 210, 59 AmR 8 

; J.—Richardson Vv. Seaith, 74 N. 

fi eee a 65 A 162; Mulhearn v. Press 


Pub. 53.N. J. L. 153, 21 A 186, 11 
LRA SL: Miller v. Dungan, 37 ON. 
J, a. V82. 


N. Y.—Parker v. Marco, 136 N. Y. 
585, 32 ME 989, 32 AmSR 770, 20 LRA 
45; Matthews v. Tufts, 87 N. Y. 568, 
62 HowPr 508. 

Oh. -—Langdon v. Baker, 7 OhS&CP 
423, 5 OhNP 418 

Ok. —Burroughs v.. Cocke, 56 Okl. 
627, 156 P 106, LRA1916H i170. 

Pa. —Partridge v. Powell, 180 Pa. 22, 
36 A 419 [aff 4 Pa. Dist. 119]; Yeakel 
Ve erands, Ome an DIST maor Holmes Vv. 
Nelson, 1 Phila. 217. 

Ss. C--Breon v. Miller Lumber Co., 
83 S. C. 221, 65 SH 214, 187 AmSR 803, 
24 LRANS 276. 

68. U. S.—Nichols v. Horton, 14 
Fed. 327, 4 McCrary 567;, Plimpton v. 
Winslow, 9 Fed. 365, 20 Blatchf. 82. 

Minn. —St. Paul First Nat. Bank vy. 
Ames, 39 Minn. 179, 39 NW 308. 

N. J.—Mulhearn y.-Press Pub. Co., 
Don Naeem owt baa ote An ICG mete ST ERNG 
101; Miller v. Dungan, SNe Spee 182. 

N. Y .—Parker v. Marco, 136 N. Y. 
al 32 NE 989, 32 AmSR 770, 20 LRA 

Pa 


9 Phila. 


S$. C.—Breon vy. Miller Lumber Co., 
83 S.C. 221, 65 SH 214, 1837 AmSR 803, 
24 LRANS 276. 

“Nor does this immunity extend 
alone to persons who are in the im- 
mediate presence of the judges of the 
courts of record. It extends to those 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 239-240), 


ed by rule of court,®® masters, commissioners, ex- 
aminers, or referees in chancery,’° referees or com- 
missioners in bankruptey,’? and magistrates.72 So 
it has been held that the privilege extends to wit- 
nesses in attendance before a grand jury,’? to par- 
ties and witnesses in summary proceedings for dis- 
possession under a landlord and tenant statute,™4 
to parties to an interference proceeding in the pat- 
ent office,*® to attendance before a register of wills 
whose jurisdiction over matters of probate is ju- 
dicial by a foreign executor on a citation requiring 
him to file the will of decedent within a designated 
time,‘® to witnesses attending a hearing before a 
commissioner of the department of motor vehicles 
empowered to determine and hear complaints and 
enforce his findings by suspending privileges, revok- 
ing licenses, and by fine and imprisonment, accord- 
ing to the particular violation.7* It has also been 
held to extend to witnesses attending a hearing be- 
fore a legislative committee’® or before a commis- 
sion making authorized official inquiry into affairs 
relating to matters deeply affecting public interest 
and having, among other powers, the power to sub- 
pena witnesses.‘® There is a conflict of authority 
as to whether one who attends an appeal in an ac- 
tion in which he is a party is entitled to’ the ex- 
emption.®® Attendance by a managing officer of a 
foreign corporation who is in the state to attend a 


PROCESS 


[50 C.J.) 555 


sale of land under a decree of court in which the 
corporation was a party is not an attendance on a 
judicial proceeding so as to exempt him from serv- 
ice of summons in an action against the corpora- 
tion.*? 

[§ 240] (2) Taking of Depositions. Witnesses or 
parties to whom immunity from service of civil proc- 
ess would be extended while attending court are, 
according to the weight of authority, entitled to 
immunity from service of civil process while at- 
tending the taking of depositions to be used in the 
trial of a cause in which they are interested as par- 
ties or witnesses.*? And the fact that a witness is 
attending without any subpena having been served 
will not affeet the privilege.8? The rule has been 
applied both to parties and witnesses who are non- 
residents of the state** and to those who, although 
they are residents of the state, are nonresidents of 
the county in which the depositions are taken,*® 
and to cases where nonresidents of the state attend 
the taking of depositions within the state to be used 
in the trial of an action in another state.8® And it - 
has also been held that the privilege is not affected 
by the fact that the depositions were taken by agree- . 
ment rather than on a notice and by service of a 
subpeena,®* or by the fact that the depositions were 
taken before a notary, where by statute a witness 
may be compelled by process or rule to attend be- 


also who are in attendance upon the 
subordinate tribunals and officers ap- 
pointed by those courts to assist them 
in the discharge of their duties.” 
Huddeson v. Prizer, supra. 

“The immunity extends to every 
person who in good faith attends as 
a witness any place where testimony 
is to be taken according to the prac- 
tice of the courts to be used in estab- 
lishing the rights of a party in any 
judicial proceeding.” Mulhearn v. 
Press Pub. Co., supra. 

69. Miller v. Dungan, 37 N. J. L. 
182; Parker v. Marco, 136 N. Y. 585, 
32 NE 989, 32 AmSR 770, 20 LRA 45; 
Sanford v. Chase, 3 Cow. (N. Y.) 381. 

70. Nichols v. Horton, 14 Fed. 327, 
4 McCrary 567; Plimpton v. Winslow, 
9 Fed. 365, 20 Blatchf. 82; Bridges v. 
Sheldon, 7 Fed. 17, 44, 18 Blatchf. 
295, 507; St. Paul First Nat. Bank v. 
Ames, 39 Minn. 179, 39 NW 308; Mil- 
ler vy. Dungan, 37 N. J. L. 182; Hud- 
deson v. Prizer, 9 Phila. (Pa.) 65. 

71. See infra § 241. 


72. Watsontown Nat. Bank v. Mes- 
senger, 6 Pa. Co. 609, 1 NorthumbCo 
LegN 173. 

73. Melaney v. Atkins, 4 Pa. Dist. 
644, 

74. Richardson vy. Smith, 74 N. J. 


L. 111, 65 A 162. 


75. Engle v. Manchester, 46 App. 
(DEON AOE 

76. Yeakel v. Brands, 9 Pa. Dist. 
49. 

774) Stratton Vv. Llughes;,210 (Med: 
Oils 

78. Thorp v. Adams, 58 Hun 603, 


11 NYS 479, 19 NYCivProc 351. 

79. Matter of Ferrari, 134 Misc. 
728, 729, 286 NYS 406. 

“Since it has been repeatedly de- 
termined that the reason for the im- 
munity of witnesses in a private liti- 
gation is that public policy requires 
that those able to shed light on the 
questions for determination should 
not be deterred from attending, it fol- 
lows as an a fortiori matter that in 
such hearings as those of this Com- 
mission, in which not only a large 
number of individuals, but the State 
itself, is vitally interested, the same 
reasons would apply to an even great- 
er degree.” Matter of Ferrari, supra. 

80. See cases infra this note. 

[a] In New York a party attending 
‘the argument of an appeal to observe 
the manner in which it was presented 


and received is not entitled to the 
exemption. Sampson v. -Graves, 208 
App. Div. 522, 526, 203 NYS 729 (‘the 
presence of litigants is neither nec- 
essary nor helpful to the argument of 
an appeal. Nor is their speculation 
as to its outcome, based on either 
hearing the argument or observing 
the court, of any concern to the: ad- 
ministration of justice. The record 
is made upon the trial of the action 
and the presence of a litigant cannot 
affect it’’). : 

[b] In Pennsylvania it was held 
that a party while attending an ap- 
peal from the court of another coun- 
privileged from summons. 
Miles v. McCullough, 1 Binn. 77. 
Greenleaf v. People’s Bank, 133 
N. C. 292, 45 SE 638, 98 AmSR 709, 
63 LRA 499. 

82. U. S.—Roschynialski v. Hale, 
201 Fed. 1017; Nichols v. Horton, 14 
Fed. 327, 4 McCrary 567; Plimpton v. 
Winslow, 9 Fed. 365, 20 Blatchf. 82; 
Bridges v. Sheldon, 7 Fed. 17, 44, 18 
Blatchf. 295, 507. . 

Ark.—Hogue v. Hogue, 137 Ark. 485, 
208 SW 579; Powers v. Arkadelphia 
Lumber Co., 61 Ark. 504, 33 SW 842, 
54 AmSR 276. - 

Mo.—Groce vy. Skelton, 206 Mo. A. 
471, 230 SW 329. 

N. J.—Mulhearn v. Press Pub. Co., 
BOON, Wh a. ob o-os 2 AL 86 ed IRA. LO: 
Miller.y. Dungan,. 30. Ni Jee lsZ. 

N. Y.—Parker v. Marco, 136 N. Y. 
585, 32 NE 989, 32 AmSR 770, 20 LRA 
45; Hollender v. Hall, 13 NYS 758, 
18 NYCivProc 394, [aff 11 NYS 521, 
19 NYCivProc 292]. 

Oh.—Langdon v. Baker, 7 OhS&CP 
423, 5 OhNP 118. 

Okl.—Burroughs v. Cocke, 56 Okl. 
627, 156 P 106, LRA1916H 1170. 

Pa.—Partridge v. Powell, 180 Pa. 
22 oO Ae al Oe Lath Ae ePa Dist! (UOT. 
Wetherill v. Seitzinger, 1 Miles 237; 
Watsontown Nat. Bank v. Messenger, 
6 Pa. Co. 609, 1 NorthumbCoLegeN 173; 


Huddéson =v. Prizer,, ¥ Phila. .65:; 
Holmes v. Nelson, 1 Phila. 217. 
{a] Reasons for rule.—(1) “The 


right to be present at the hearing of 
his case is not more essential to a 
suitor than the right to give testi- 
mony by deposition in a case where 
he cannot be present.’ Roschynial- 
ski vy. Hale, 201 Fed. 1017, 1019. (2) 
“It is a proceeding in the cause, w'hich 
materially affects his rights, and the 


necessity for his attendance is quite 
as urgent as it would be if the exam- 
ination was had at the trial.’”’ Parker 
v. Marco, (136 IN. “Y'5385, 59055 320 NE 
989, 32 AmSR 770, 20 LRA 45. 

[b] “For the orderly and effectual 
administration of justice, it is just 
as important that the party be pres- 
ent at the taking of depositions as it 
is that he be present at the actual 
trial of the case. It will be readily 
apparent that the presence of the par- 
ty at the taking of depositions: would 
be necessary in order that his attor- 
ney may consult him about the exam- 
ination and cross-examination of wit- 
nesses, and the presence of the party 
may be of the utmost importance in 
properly preparing his case for trial.’ 
Hogue v. Hogue, 137 Ark. 485, 493, 208 
SW 579. ‘ 

83. Miller v. Dungan, 37 N. J. L. 
182. And see supra § 226. 

84. U. S.—Roschynialski vy. Hale, 


201 Fed. 1017. 

Ark.—Hogue v. Dudley, 137 Ark. 
616, 208 SW 582; Hogue v. Hogue, 
137 Ark. 485, 208 SW 579. 

N. J.—Mulhearn v. Press Pub. Co., 
ba INS J. E58 20" Al V86) De TRASH OnE 

Okl.—Burroughs vy. Cocke, 56 Okl. 
627, 156 P 106, LRA1916E 1170. 

Pa.—Partridge v. Powell, 180 Pa. 
22, 36 A 419. 

85. Powers v. Arkadelphia Lum- 
ber Co., 61 Ark. 504, 33 SW 842, 54 
AmSR 276; Wetherill v. Seitzinger, 1 
Miles (Pa.) 2387. 


86. Hogue vy. Dudley, 137 Ark. 616, 
208 SW 582; Hogue v: Hogue, 137 
Ark. 485, 208 SW 579; Parker v. 


Marco, 1386 N. Y. 585, 32 NE 989, 32 
AmSR 770, 20 LRA 45. 

fa] Thus, where a divorce action 
was pending in another state, and the 
husband and wife came into Arkan- 
sas for the purpose of taking deposi- 
tions, the husband was _ privileged 
from the service of Summons wi'hile 
in the state, in an action by the wife 
against him. Hogue v. Dudley, 137 
Ark. 616, 208 SW 582; Hogue v. 
Hogue, 137 Ark. 485, 208 SW 579. 

87. Roschynialski v. Hale, 201 
Fed. 1017; Plimpton v. Winslow, 9 
Fed. 365, 20 Blatchf. 82; Parker vy. 
Marco, 1386 N. Y. 585, 32 NE 989, 32 
AmSR 770, 20 LRA 45; Hollender y. 
Hall, 13 NYS 758, 18 NYCivProe 394 
{aff 11 NYS 521, 19 NYCivProc 292]; 
Partridge:v. Powell, 180 Pa.22) 36) A. 
419 [aff 4 Pa. Dist. 219], 
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fore such officer.8% 
Minority rule. 


other than his residenee.?! 


[§ 241] (8) Hearings in Bankruptcy Proceed- 
Hearings before referees or commissioners in 
bankruptey are judicial hearings within the rule 
exempting witnesses and parties from service of 
civil process while attending a judicial hearing out- 
side of the jurisdiction in which they reside.®? 

[§ 242] i. Personal Nature of Privilege.°* 


ings. 


88. Roschynialski v. Hale, 201 
Fed. 1017, 1019 [disappr Cassem v. 
Galvin, 158 Ill. 30, 41 NE 1087; Greer 
v. Young, 120 Il]. 184, 11 NE 167 (both 
holding to the contrary) ]; Parker v. 
Marco, 136 N. Y. 585, 32 NE 989, 32 
“AmSR 770, 20 LRA 45; Hollender v. 
Hall, 13 NYS Gos e8 NYCivProec 394 
Laff 11 NYS 521, 19 NYCivProc 292). 

“That a notary, taking depositions, 
is not a tribunal having the powers, 
for example, of a master in chancery, 
does not seem important. The wit- 
ness may be compelled by process or 
rule to attend before such officer. He 
may be compelled to answer ques- 
tions propounded. ..« ‘While the 
officer taking the depositions may not 
rule upon the admissibility of evi- 
dence, the same limitation of power 
applies to an examiner, or commis- 
sioner to take depositions; but it has 
been held that witnesses before such 
officers are privileged from service of 


process.” Roschynialski v. Hale, su- 
pra. 
[a] Effect of agreement.—‘As be- 


tween the parties it was a waiver of 
the necessity of taking out a commis- 
sion for the benefit of the defendant. 
While he could not claim the privilege 
as against a third party, as he was 
not brought here, nor did he come 
voluntarily in consequence of any le- 
gal process, yet where the legal proc- 
ess is waived by both parties, neither 
can take advantage of the waiver. It 
would be an inducement to bring him 
within the jurisdiction, which should 
not be taken advantage of. He ought 
to stand in the same position, as if 
he came under a commission, in 
which case we do not think he could 


be served.” Partridge v. Powell, 180 
Pa, 225-23, 36 A 419. 
89. See supra text and notes 82-88 


90. Hand vy. Los Angeles Super. 
Gourt, 42) Call A.j168, 183 BR 457) Proll 
Greer v. Young, 120 Ill. 184, 11 NE 


167; Parker v. Manco, 61 Hun bil 9p 16 
NYS 325, which was reversed on this 
identical state of facts 136 N. Y. 585, 
32 NE 989, 32 AmSR 770, 20 LRA 45]; 
Lewis v.. Schwinn, 71 Ill. A. 265. 

[a] Reason for this view.—The 
fact that he was served with process 
while so engaged imposed no greater 
hardship in. making proper defense in 
his case than if he was served while 
there giving attention to any other 
business, and the language of the 
decisions clearly implies that non- 
resident witnesses or suitors should 
not, under any circumstances, be en- 
titled to exemption from service of 
civil process unless induced to come 
into the jurisdiction by some fraud, 
artifice, or trick. Cassem v. Galvin, 
iss TH. 30;..41 . NB. 1087; (Greer vy. 
Young, 120 Ill. 184, 11 NE 167. 

91. Cassem y. Galvin, 158 Ill. 30, 

224 


41 NE 1087. 

92. In re Smith Constr. Co.. 
Fed. 228; Morrow v. Dudley, 144 Fed. 
441; Matthews v. Tufts, 87 N. Y. 568, 
62 HowPr 508; Powell v. Pangborn, 
i61 App. Div. 453, 456, 145 NYS 1073; 
Goldsmith v. Haskell, 120 App. Div. 


Contrary to the rule just stated,®® 
it has been held in some jurisdictions that a non- 
resident within the state for the purpose of taking 
depositions to be used in an action in which he is a 
party in his own state is not exempt from service of 
civil process,°® and that exemption will not be ex- 
tended to a party acting as his own solicitor to take 
depositions in pursuance of a notice in a county 


, 226 
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privilege is strictly personal.®4 
defendants were sued to enforce a joint liability, 
and one of them was.exempt from service of proce- 
ess in the action, the other cannot oust jurisdiction 
because of such exemption;®® defendant entitled to 
the exemption can claim it or not as he sees fit.?® 

[§ 243] 2. Persons Charged with Crime.®? 
majority of jurisdictions a nonresident of the state 
who comes into the state for the purpose of appear- 


[§§ 240-243 


Hence, where two 


Inva 


ing, pleading, or being tried in a criminal prosecu- 


The 
403, 105 NYS 327 [app dism 189 N. 


Y. 536 mem, 82 NE 1126 mem]; Mor- 
row v. Dudley, 15 Pa. Dist. 734. Con- 


tra Friedman v. Hisenberg, 109 Misc. 
420, 179 NYS 745. 

“Public policy and comity towards 
the Federal courts charged with the 
administration of the Bankrupt Law, 
require that the parties litigant, as 
well as witnesses, who come to par- 
ticipate in the bankruptcy meetings 
and hearings before referees, should 
be free from interference by service 
of process from the State courts.” 
Powell v. Pangborn, supra. 

[a] “Commissioners in bankruptcy 
are a court of justice sufficient for 
the purpose of having their wit- 
nesses protected by the Court of 
Chancery, at least, if not by them- 
selves. They sit in the nature of a 
court in the administration of justice. 

In proceedings in bankruptcy 
the due administration of justice re- 
quires that’all the creditors should be 
free to attend, without interference 
by service of process of any kind.” 
Matthews v. Tufts, 87 N. Y. 568, 569, 
62 HowPr 508. 

{[b] Nonresident bankrupt attend- 
ing a hearing before a referee in 
bankruptcy as a party or witness is 
privileged from service of process. 
Goldsmith v. Haskell, 120 App. Div. 
403, 105 NYS 327 [app dism 189 N. 
Y. 536 mem, 82 NE 1126 mem]. 

[c] Nonresident creditor coming 
into the state to attend a creditor’s 
meeting before a referee or register 
in bankruptcy is exempt from service 
of civil process. Matthews v. Tufts, 
87 N. Y.-568, 62 HowPr 508; Powell v. 
FpreP ons: 161 App. Div. 453, 145 NYS 


{d] Limitation of this rule has 
been recognized in one case in which 
it was held that officers of a bank- 
rupt corporation living in another 
state who have not been subpoenaed 
are mere volunteers when they come 
into the state for the purpose of at- 
tending a creditors’ meeting and tes- 
tifying and are not entitled to exemp- 
tion from service of civil process. 
Powell v. Pangborn, 161 App. Div. 
453, 145 NYS 1073. But see supra § 
(where it is shown that the 
weight of authority holds nonresi- 
dent witnesses exempt whether their 
attendance is voluntary or under sub- 


peena). 

93. And see infra § 251. 

94. U. S.—Morrow v. Dudley, 144 
Fed. 441. 


Nebr.—Whitman First State Bank 
v. AVEC DS 107 Nebr. 468, 186 NW 334. 
aye 


10 Mise. 

289, “30 NYS 1053. 

Oh.—White vy. Marshall, 23 Oh. Cir. 
Cte7376: 

Pa.—Morrow v. Dudley, 15 Pa. Dist. 
734; Yeakel v. Brands, 9 Pa. Dist. 49. 

95. Whitman First State Bank v. 
Ingrum, 107 Nebr. 468, 186 NW 334. 

96. Whitman First State Bank vy. 
Ingrum, supra. 

97. Persons within jurisdiction by 
reason of extradition proceedings see 


tion against him is exempt from service of civil proe- 
ess while attending court, and for a reasonable time 
before and after in going to court and returning to 
his home;°® and the same exemption has been ex- 
tended to a defendant who resides in a county oth- 
er than that in which the prosecution is had.°® 
jurisdictions where the foregoing principles prevail, 


In 


Extradition §§ 48, 111. 

98. U. S.—Benesch v. Foss, 31 F. 
(2d) 118; In re Hall, 296 Fed. 780 
[app dism 2 F. (2d) 1016 
Feister v.,Hulick, 228 Fed. 821; 
v. Gronich, 211 Fed. 548, 551 [cit 
(recognizing’rule); Dwelle v. 
193 Fed. 546; Kaufman v. Garner, 
Fed. 550; U. S. v. Bridgman, 24 b 
ri No. 14,645, 9 Biss. 221, 9 Reporter 
7 


Ark.—Caladwell v. Dodge, 15 SW 
(2d) 318; Martin v. Bacon, 76 Ark. 
158, 88 SW 868, 113 AmSR 81, 6 Ann 
Cas 336. 

D. C.—Church vy. Church, 50 App. 
239, 270 Fed. 361. 

Iowa.—Murray v. Wilcox, 122 Iowa 
188, 97 NW 1087, 101 AmSR 268, 64 
LRA 534. 

Kan.—Eaton v. Eaton, 120 Kan. 477, 
243 P 1040. 


Ky.—Cummins vy. Scherer, 21 SW 
(2d) 836 
Mda.—Feuster v. Redshaw, 145 A 


560. 

Mich.—Riegler v. Judge Kalamazoo 
Cir. Ct., 222 Mich. 421, 192 NW 690. 

N. J.—Michaelson y. Goldfarb, 94 
N.S. Ea! 852), 12.0) At lop Prescotteuns 
Proscott,-95 Nad nan tsa t2e2 Aneres 

Ss. C.— Silvey v. Koppell, LOTS 2G 
LOG, 292 ASHI 95. 

Utah.—Cooke v. Cooke, 67 Utah 371, 
248 P 83. 

W. Va.—Whited v. Phillips, 98 W. 
Va. 204, 126 SE 916, 40 ALR 83. 

[a] Reasons for exemption (1) it 
has been said in some cases are as ap- 
plicable to criminal prosecutions as 
they are to civil actions and on prin- 
ciple should have no different conclu- 
sion (Cummins v. Scherer, (Ky.) 21 
SW_ (2d) 836; Feuster v. Redshaw, 
(Md.) 145-A 560). (2) “If, as all the 
cases seem to agree, the proposition 
that parties and w itnesses, when at- 
tending court in a civil action, should 
be exempt from the service of process 
in actions against themselves, is 

based upon considerations aliké of 

public policy and the dignity and in- 
dependence of the court first acquir- 
ing jurisdiction, as well as the idea 
that such attendance is under com- 
pulsion, we think the stress of the 
reason for such exemption is obvi- 
ously stronger where the attendance 
is in a criminal case, in which the 
compulsion is more peremptory and 
pronounced than it is in a civil ac- 
tion.” Kaufman v. Garner, 173 Fed. 
550, 554: (3) The tendency to dis- 
tract the attention of defendant from 
the cause when being tried has also 
been assigned as a reason. Silvey v. 
Koppell, 107 .C. S. 106, 91 SE 975. “ay 
“If there is ever a time when a man 
should be relieved of all other con- 
cerns, and when he should be permit- 
ted to use unhampered his every fa- 
culty, it is when he is on trial under 
charge of a_crime.”’ Whited v. Phil- 
lips, “98 W. Va. 204, 206, 126 SE 916, 
40 ALR 83. To same effect Silvey v. 
Koppell, supra. 

99. Lingemann y. 


, Judge Macomb 
Cin ners, 


247 Mich. 597, 226 NW 259; 


For later cases, develc,ments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 243-246] 


exemption has been exterided both in cases where 
the attendance is involuntary! and in cases where it 
is voluntary.” Accordingly, exemption has frequent- 
ly been extended to defendants who were nonresi- 
dents of the state or county in which the criminal 
prosecution was pending, and who, after waiving 
extradition and coming voluntarily into the state, 
or who, after being arrested in the state or county 
other than that of their residence, gave bond‘ or 
deposited collateral’ for their appearance, and whose 
appearance was in pursuance thereof. 

But there are decisions not in harmony with the 
views just above stated, whose tendeney seems to 
be either to deny altogether immunity from service 
of civil process to defendants in criminal prosecu- 


Jacobson y. Judge Wayne Cir. Ct., 76 
Mich. 234, 42 NW 1110; Palmer v. 
Rowan, 21 Nebr. 452, 32 NW 210, 59 
AmSR 844. 

1. U. S.—Feister v. Hulick, 228 
Fed. 821; Dwelle v. Allen, 193 Fed. 
546; U.S. v. Bridgman, 24 F. Cas. No. 


14,645, 9 Biss. 221, 9 Reporter 74. 
Ark.—Caldwell v. Dodge, 15 SW 
(2d) 318; Martin v. Bacon, 76 Ark. 


158, 88 SW 863, 113 AmSR 81, 6 Ann 
Cas 336. 
D. C.—Chureh v. Church, 50 App. 
239, 270 Fed. 361. 
Ky.—Cummins v. Scherer, 21 SW 
(2d) 836. 


z pe arg ition v. Redshaw, 145 A 
60. 
Mich.—Lingemann v. Judge Ma- 


comb Cir. Ct., 247 Mich. 597, 226 NW 


259. 

2. U. S.—Benesch v. Foss, 31 F. 
(2d) 118; In re Hall, 296 Fed. 780 
[app dism 2 F. (2d) 1016 mem]; 


Dwelle v. Allen, 193 Fed. 546. 
D. C.—Church v. Church, 50 App. 
239, 270 Fed. 361. 7 


Md.—Feuster v. Redshaw, 145 A 
560. 
Mich.—Lingemann y. Judge Ma- 


comb Cir. Ct., 247 Mich. 597, 226 NW 
259. 

N. J.—Michaelson v. Goldfarb, 94 
ING Jolla doe 140 BAU Tas es Prescottiivs 
Prescott, 95 N. J. Eq. 173, 122 A 611. 

W. Va.—Whited v. Phillips, 98 W. 
Va. 204, 126 SE 916, 40 ALR 83. 

[a] Reason of the rule does not 
depend on the voluntary nature of the 
nonresident’s appearance, but on the 
broad ground of public policy and in- 
dividual rights. Feuster v. Redshaw, 
(Md.) 145 A 560. 

3. Riegler v. Judge Kalamazoo 
Cir. Ct., 222 Mich. 421, 192 NW 690. 

4 U.S.—Kaufman v. Garner, 173 
Fed. 550. 


Ark.—Caldwell v. Dodge, 15 SW 
(2d) 318; Martin v. Bacon, 76 Ark. 
158, 88 SW 8638, 113 AmSR 81, 6 Ann 
Cas 336. 

Kan.—Eaton v. Eaton, 120 Kan. 477, 
243 P 1040. 

Ky.—Cummins v. Scherer, 21 SW 
(2d) 836. 

Nebr.—Palmer v. Rowan, 21 Nebr. 
452, 32 NW 210, 59 AmSR 844. 

N. J.—Michaelson v. Goldfarb, 94 
IN. J. ian 8be,, 12:0 A W105 Prescott v. 
Prescott, 95 N. J. Eq. 173, 122 A 611. 
5. Feuster v. Redshaw, (Md.) 145 
560 


6. See supra text and notes 98-5. 
7. See cases infra this note. 

fa] In Connecticut, New York, 
North Dakota, and Washington (1) a 
nonresident of the state who comes 
into the state involuntarily to attend 
a criminal prosecution against him- 
self is not exempt from service of 
civil process. Ryan v. Ebecke, 102 
Conn. 12, 128 A 14, 40 ALR 88; Neto- 
graph Mfg. Co. v. Scrugham, 197 N. 
Y. 377, 90 NE 962, 134 AmSR 886, 27 
LRANS 333; Dwelle v. Allen, 151 
Mop, Div. (7, 136 INYS) 2167 Roséen- 
blatt v. Rosenblatt, 110 Misc. 525, 180 
NYS 463; Sander v. Harris, 14 NYS 
37, 20 NYCivProc 258; In re Hender- 
Son, 27 ONG, DD) a5 5520458 NW 5745 oe 
LRANS 328; Husby v. Emmons, 148 
Wash. 3338, 268 P 886, 59 ALR 46. 
Contra Murphy v. Sweezy, 2 NYS 241. 


PROCESS 


is voluntary.? 


dence. 
sanctuary.”+° 


(2) The reason for the privilege fails 
unless the person claiming it is a free 
moral agent who may come into, or 
depart from, the jurisdiction or not 
as he pleases. Netograph Mfg. Co. 
Ve Io eruisnanr spl OT aN ace Sale oS On 9.0 
NE 962, 134 AmSR 886, 27 LRANS 
333. (3) “Since the obvious reason of 
the rule is to encourage voluntary 
attendance upon courts and to ex- 
pedite the administration of justice, 
that reason fails when a suitor or 
witness is brought into the jurisdic- 
tion of a court while under arrest or 
other compulsion of law. Sucha suit- 
or or witness does nothing to encour- 
age or promote voluntary submission 
to judicial proceedings. He comes 
because he cannot ado otherwise.” 
Netograph Mfg. Co. v. Scrugham, su- 
pra. To same effect Ryan v. Ebecke, 
102 Conn. 12, 128 A 14, 40 ALR 88; 
In re Henderson, 27 N. D. 155, 145 NW 
574, 51 LRANS 328. (4) Where a 
nonresident of the state has been ar- 
rested on a criminal charge while 
within the state and is released on 
bail (Ryan v. Ebecke, supra; Neto- 
graph Mfg. Co. v. Scrugham, supra; 
Rosenblatt v. Rosenblatt, 110 Misc. 
525, 180 NYS 463; In re Henderson, 
supra),: (5) or on his own recogni- 
zance’'(Husby v. Emmons, 148 Wash. 
333, 268 P 886, 59 ALR 46), and re- 
turns to the state for trial in pursu- 
ance of such bond or recognizance, his 
attendance is involuntary and he is 
not exempt from'service of civil proc- 
ess. (6) There is no difference so 
far as the question of privilege is con- 
cerned between a person actually in 
custody and one who is at large under 
bail (Netograph Mfg. Co. v. Scrug- 
ham, supra), (7) or at liberty upon 
his personal recognizance (Husby v. 
Emmons, supra), (8) since in either 
event he is constructively in the cus- 
tody of the law until properly dis- 
charged by competent authority 
(Netograph Mfg. Co. v. Scrugham, 
supra; Husby v. Emmons, supra). 
(9) On the other hand, where a non- 
resident comes voluntarily within the 
state to answer to a criminal charge, 
he is exempt from service of civil 
process. Merritt v. Genth, 130 Misc. 
401, 223 NYS 593. (10) Where a hus- 
band and wife, residents of New Jer- 
sey, in response to a notice received 
from the New Jersey commissioner 
of motor vehicles, directing the hus- 
band to appear at a justice’s court in 
New York “in answer to a summons 
served upon you recently,’ on penalty 
of revocation of his automobile li- 
cense, although no such summons 
was in fact served on either, volun- 
tarily appeared in the justice’s court 
in New York to answer charges grow- 
ing out of an automobile accident in 
which the wife was involved and 
which she failed to report as required 
by law, they were immune from serv- 
ice of process on leaving the court 


room. Merritt v. Genth, supra. 
[b] In Georgia (1) under statutes 
construed as exempting witnesses 


from service of summons and pro- 
hibiting a defendant in a criminal 
case from testifying as a witness in 
his own behalf, a defendant in a crim- 
inal case is not exempt from service 
of summons in a civil action. Rog- 


[§ 244] 3. Persons Confined in Prison. 
confined in jail on a criminal charge® or imprisoned 
on conviction for such charge® is subject to service 
of civil process, irrespective of the question of resi- 
A jail, it is said, possesses no “privilege of 


[50 C.J.] 557 


tions or to limit it to cases where their attendance 


A person 


[§ 245] 4. Person Voluntarily Seeking Hearing 
before Grand Jury. Service of process may be had 
on an accused person who voluntarily seeks a hear- 
ing before a grand jury in a county other than that 
of his residence, as he has no lawful occasion to at- 
tend a hearing before the grand jury.!! 

[§ 246] 5. Persons 


Performing Public Duties. 


ers v. Rogers, 138 Ga. 803, 76 SE 48. 
(2) In an earlier case the exemption 
was denied to a defendant in a crim- 
inal case on the ground that his at- 
tendance was voluntary. King v. 
Phillips, 70 Ga. 409. 

{e] In Missouri (1) where neither 
witnesses nor suitors who are non- 
residents of the county or state in 
which a civil action is pending are ex- 
empt from service of civil process 
(see supra §§ 228, 231), (2) one at- 
tending court in a county other than 
that of his residence to answer a 
criminal charge is not exempt from 
service of civil process (Ex p. Noell, 
(A.) 293 SW 488; Morris v. Dowell, 
(A.) 205 SW 229). 

{d] In North Carolina (1) it was 
held that a defendant, resident of an- 
other county, who has been brought 
into court on criminal process, and 
discharged from arrest under the 
same on bail, is not privileged from 
being arrested on civil process im- 
mediately afterward, during the sit- 
ting of the court and before he leaves 
the court room. Moore v. Green, 73 
N. C. 394, 395, 21 AmSR 470. (2) The 
probable effect of this decision is to 
deny exemption from service of civil 
process to all defendants in criminal 
prosecutions, it being said that ‘‘they 
[the decisions] establish a distinction 
between parties who are attending 
Court prosecuting civil actions and 
persons who have been brought into 
Court on criminal process and have 
been discharged from arrest under 
it.” Moore v. Green, supra. (3) And 
a later decision in which Moore v. 
Green, supra, is cited seems to bear 
out this view, although the question 
is not directly involved. White v. 
Underwood, 125 N. C. 25, 34 SE 104, 
74 AmSR 630, 46 LRA 706. 

[e] In Pennsylvania (1) a defend- 
ant in a criminal case is not privi- 
leged from arrest on civil process 
while attending court to answer a 
eriminal charge. Wood v. Boyle, 177 
Pa. 620, 35 A 853, 55 AmSR 747. (2) 
Defendant in a criminal case is ex- 
empt from service of Summons in a 
civil action. Loughner v. Hershey, 
21 Pa. Dist. -971, 39 Pa. Co. 414; Smith 
Wa NiCOla 00 aly DIStw 595) plo pea Oor 
440; Moyer v. Place, 13 Pa. Co. 163; 
Com. v. Huntzinger, 2 LegRec 80; Key 
v. Jetto, 1 Pittsb. 117; Treichler v. 
Hauck, 2 Woodw. 19. (3) Although a 
limited number of lower court deci- 
sions are to the contrary. Lyons v. 
Mann, 14 Pa. Dist. 104; Garr v. Kess- 
ler, 18 Pa. Co. 216; In re Barton, 3 
Pa. Co. 334. 

8. Steinbler Paper Co. v. Judge 
Charlevoix Cir. Ct., 234 Mich. .288, 207 
NW 896; White v. Underwood, 125 N. 
C. 25, 34 SE 104, 74 AmSR 630, 46 
LRA 706; Hixon v. Chamberlin, 116 
Okl. 77, 243 P 183, 46 ALR 313 (recog- 
nizing rule). See Dunn’s App., 35 
Conn. 82 (as sustaining this view). 

9. Davis v. Duffie, 1 Abb. Dec. (N. 
Y.) 486, 3 Keyes 606, 3 TranscrA 54, 
4 AbbPrNS 478; Phelps v. Phelps, 7 


Paige CN: WY) A 508 

10. White v. Underwood, 125 N. 
C. 25, 34 SH 104, 74 AmSR 630, 46 LRA 
706. 

11. Fields v. Ragelmeier, 7 OhNP 
NS 585. 


358 =[50 C.J.] 
Like witnesses and suitors,1? one who temporarily 
enters a state or district other than that of his dom- 
icile, solely for the performance of a duty of a pub- 
lic nature, or to which a public interest attaches, 
is privileged from service of civil process for a rea- 
sonable time in going to, returning from, and at- 
tending upon, the performance of such duty.1? 

[§ 247] 6. Persons Engaged in Military Service. 
By virtue of statutory provisions, exemption from 
service of civil process has been frequently extend- 
ed to persons engaged in the military service of the 
state or of the United States,14 and even in the ab- 
sence of such a statute it has been held that public 
policy demands the recognition of such exemption.*® 
Statutes of this character have been upheld as 
against constitutional objections that they impaired 
the validity of contracts by delaying the remedy.*® 
And it has been held that they should be construed 
liberally;17 and, if of doubtful meaning, that con- 
struction which it most beneficial to the party to 
whom the law has extended the privilege must be 
adopted.** “Civil process,” within the meaning of 
the statutes, has been held to extend to a scire fa- 
cias on a mortgage,?® an alias order for the sale of 
real estate,?° and bail writs.21 Under astatute 
granting exemption to the militia of a state, a pay- 
master holding an original appointment from the 
government of the United States is not entitled to 
exemption from service of civil process.?? 

[§ 248] 7. Electors. A statute, prohibiting the 
service of civil process on an elector during the time 
appointed for election of state and county officers,?3 
extends to all writs, whether original or judicial, 
and to every warrant or summons by which a man 


12. See supra §§ 226, 227. Se Cle Ta 20526 
13. Filer v. McCornick, 260 Fed. 15. Land Title, ete., Co. vy. 
309. See Fitzhugh v. Reid, 252 Fed.| 174 Pa. 566, 34 A 207. 


234 (as sustaining this view). 16. 


[a] Rule applied.—The president] vis y. 
of a national bank, which was a 172 
stockholder in a federal reserve bank, 18. Greening v. 
who at the urgent request of the gov-| (Ala.) 276. 


ernor of such bank attended a con- 19. 


PROCESS 


Coxe v. Martin, 44 Pa. 322; 
Detwiller, 28 Pa. Dist. 113. 
Davis v. Detwiller, supra. 


Drexel v. Miller, 


[$§ 246-251 


is called into court to answer in a civil action as a 
party.?* But the statute is not violated by the filing 
and service of a declaration which has never been 
regarded in the law as “civil process.”?° 

[§ 249] 8. Jurors. Under a statute providing 
against the service of any writ or other process on 
the body of a juror,?° jurors are not exempt from 
the service of civil process without arrest during 
the time they are attending court.2’ And it has 
been held that,»in the absence of any statute pro- 
hibiting the service of civil process on a juror, an 
order in supplemental proceedings for examination 
of a judgment debtor may be served on him while a 
juror in court,?® but that if such proceedings in- 
terfere with his duties as a juror, that matter can 
be presented on a motion for that purpose.*® 

[§ 250] 9. Persons Observing Day as Holy Day. 
Under a statute making it an offense to serve any 
civil process returnable on Saturday on any person 
who keeps Saturday as holy time,?° process 1s’ void 
where the party has caused it to be returned on 
Saturday which is observed as holy by the party on 
whom the process is served.*? Although the stat- 
ute does not in express terms forbid the return of 
legal process on a day regarded as: holy by the party 
on whom it is served, yet the penalty which it im- 
poses implies a prohibition.*? 

[§ 251] 10. Waiver or Loss of Immunity—a. In 
General. The immunity being personal in its na- 
ture,?° service of civil process on one who is enti- 
tled to immunity from such service is not void, but 
merely voidable;** and the immunity may be waived 
or lost by acts or omissions of a party otherwise 
entitled thereto.2> °* 

Minn. 552, 218 NW 101. 

Nebr.—Whitman First State Bank 
v. arerury 107 Nebr. 468, 186 NW 334. 

J.—Massey v. Colville, 45 N. de 
me: N13: 46 AmR 754. 
N. C.—Dell School v. Peirce, 163 N. 


424, 79 SE 687; Cooper v. Wyman, 
784, 29 SE 947, 65 AmSR 731. 


Rambo, 


Da- 


Sheffield, Minor, | C. 
122 N.C. 
49 Pa. 246; 


ference at the city where it was lo-| Coxe v. Martin, 44 Pa. 322. CEBS TS. 

cated, in another state, to consider 20. Davis v. ‘Detwiller, 28 Pa. Dist. S. D.—Austin-Western Road Mach. 
means of selling government treasury | 113. Co. Vv. Owen, 41 Seo DS 110, 168° NW 
certificates for war purposes, 1S en- 21. Gregg’ v. Summers, 12 S. C. L.| 860. 

gaged in a public service, and priv-| 461. Wyo.—State v. Natrona County 
jileged from service of process in such 22. Mechanics’ Sav. Bank vy. Sal-| Eighth Judicial Dist. Ct, 34 Wyo. 
state, not only during the conference, | lade, 1 Woodw. (Pa.) 23. 288, 243. Ps 1237 

but during the next few days, while 23. See statutory provisions. 35. U. S.—In re Hall, 296 Fed. 780 
he was prevented by illness from re- 24. Corlies v. Holmes, 20 Wend.} [app dism 2 F. (2d) 1016 mem]; Fitz- 


turning home. Filer vy. McCornick, 
260 Fed. 309. 

14. Greening v. Sheffield, 1 Minor 
(Ala.) 276; Davidson v. Barclay, 63 
Pa. 406; Drexel v. Miller, 49 Pa. 246; 
Daron v. Prudential Ins. Co., 26 Pa. 
Dist, +691 Juana’ "Title, ete. Co: vy. 
Crump, 16 Pa. Co. 593; Rank v. Wen- 
ger, 1 Pearson (Pa.) 632%, ELeck. Vi. 
Fink, 1 Woodw. (Pa.) 102; Gregg v. 
Summers, 12 S. C. L. 461; Hickman v. 
Armstrong, NR EOM IDL Tie 

[a] In British Columbia the ex- 
emption for the benefit of soldiers ex- 
tends only to protection against ar- 
rest. Gale v. Powley, 22 B.C. 18. 

{[b] Repeal of statute.——In Ken- 
tucky it was held that a statute al- 
lowing exemption from _ service of 
summons to persons of the class un- 
der consideration was repealed by law 
conferring exemption from _ arrest 


only Hart v. Flynn, 8 Dana (Ky.) 
190. 
[c] Active service.—(1) A militia- 


man who is returning from an annual 
encampment is doing military duty 
but is not in active service so as to 
be exempt from the service of sum- 
mons. Land Title, etc., Co. v. Crump, 
16 Pa. Co. 593. (2) There is no. ex- 
emption where one serves in the mili- 
tia merely on the occasion of a pub- 
lic reception. Kirkpatrick v. Irby, 14 


GNA) 6S, 

25. Corlies v. Holmes, supra. 

26. See statutory provisions. 

27. Grove v. Campbell, 9 Yerg. 
(Tenn.) 7. 

[a] Reason for rule.—‘The object 
of this statute . is to make 
provision for furnishing jurors to the 
courts who shall be constant and punc- 
tual in their attendance. A 
Summons is not a process or writ 
against the body; it is only a notice, 
and, therefore, not within the words 
of the statute.” iene v. Campbell, 
9 Yerg. (Tenn.) 7 

28. Brown v. Edinger, 61 Mise. 366, 
114 NYS 1116. 


29. Brown v. Edinger, supra. 

380. See statutory provisions. 

31. Martin v. Goldstein, 20 App. 
Div. 8038, 46 NYS 961. 

32. Martin v. Goldstein, supra. 

33. See supra § 242. 

34. Cal.—Cooke v. San Francisco 


Super. Ct., 73 Cal. A. 744, 239 P 381. 

Ga.—Thornton y. American Writ- 
ing Mach. Co., 88 Ga. 288, 9 SE 679, 
20 AmSR 320. 

Kan.—Eaton vy. Eaton, 120 Kan. 477, 
478, 243 P 1040 [cit Cyel. Wells v. 
Patton, 50 Kan. 732, 33 

Md.—Peters v. Pe 2 Md. 58, 
71 AmD 622. 

LG 


Minn.—Nelson v. Brigham, 


hugh- v- Reid, 252 Fed. 234; In re 
Smith Constr. Co., 224 Fed. 228; Mor- 
row v. Dudley, 144 Fed. 441; Mat- 
thews v. Puffer, 10 Fed. 606, 20 
Blatchf. 238. 

Cal.—Cooke vy. San Francisco Super. 
Ct.,. 738 Cal. A. 744,°239: P 388i Mame 
mons v. Los Angeles Super. Ct., 63 
Gal. A. %00;.219) P: 103% 

Kan.—Eaton v. Haton, 120 Kan, 477, 
243 P 1040. 


Md.—Peters v. League, 13 Md. 58, 
71 AmD 622. 
CRBC nines Vie, Jones), 19> Picks 


Mich, —McCullough v. McCullough, 
203 Mich. 288, 168 NW 929 

Minn.—Nelson vy. Brigham, 173 
Minn. 552, 218 NW 101. 

Mo.—Sheehan, etc., Transp, Co. v. 
Sims, 36 Mo. A. 224. 

Nebr.—Mayer v.-Nelson, 54 Nebr. 

210 


434, is NW 841. 
N. Y.—Howe v. Van Heusen, 

App. Div. 796, 206 NYS 792; Weston 
v. Citizens’ Nat. Bank, 64 App. Div. 
145, 21 NYS 827; Sizer v. Hampton, 
ete; JRaiete., Co., 57 App. Div. 390, 
68 NYS 232; Finucane v. Warner, 60 
Misc. 336, 112 NYS 137 [aff 194 N. Y. 
160, 86 NE 1118]; Sebring v. Stryker, 
10 Mise. 289, 30 NYS 1053; Shults v. 
BUONCE 54 HowPr 380. 

. C—Brown v. Taylor (LT 4Ne Gy 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Oh.—White v. Marshall, 23 Oh. Cir. 


E $§ 259-253] 


, 


[§ 252] b. Failure To Claim. 


same.?9 


423, 93 SE 982, LRAI918B 293. 
Oh.—White v. Marshall, 23 Oh. Cir. 
Cte seer 
Okl.—Burroughs vy. Cocke, 56 Okl. 
627, 156 P 196, LRA1916E 1170. 
Pa.—Lauby v. Gould, 11 Pa. Dist. 


&-Co. 576; Morrow vy. Dudley, 15 Pa. 
Dist. 734; Yeakel v. Brands, 9 Pa. 
Dist. 49; Wight v. Hovey, 35 Pa. Co. 


647; Watsontown Nat. Bank v. Mes- 
Singer, 6 Pa. Co. 609; Hendrick v. 
Gates,!'3 Pa. Cr Pl. 160. 

S. C.—Williams v. Hatcher, 95 S. 
C. 49, 78 SE 615; Meng vy. Houser, 34 
SiC, Hq.2210; 

S. D.—Austin-Western Road Mach. 
nes v. Owen, 41 S. D. 110, 168 NW 

Wash.—Groundwater vy. Town, 93 
Wash. 384, 160 P 1055. 

Wyo.—State v. Natrona County 
Highth Judicial Dist. Ct., 34 Wyo. 288, 
JAS Nee 23 

“While public policy is the founda- 
tion upon which the exemptions are 
granted, yet that public policy has 
never been construed for the _ ben- 
efit of the defendant to that extent 
that he may not waive.” White vy. 
Marshall, 23 Oh. Cir. Ct. 376, 380. 

[a] Acts amounting to waiver.— 
(1) A Pennsylvania corporation was 
prosecuting an action within the state, 
and three of its. directors, one of 
whom was the vice president, came 
into the state as witnesses, and proc- 
ess in an injunction suit was served 
on them. Preceding the service, the 
attorney procuring the papers, while 
in conversation with the directors, 
stated that he had some papers to 
serve on defendant, and asked if any 
of them were directors, and one of 
them said, ‘Serve it on him Barlow, 
he is vice-president,’ which was done. 
It was held that the nonresidents had 
waived their immunity from service 
of process while in the state. Weston 
v. Citizens’ Nat. Bank, 64 App. Div. 
145, 71 NYS 827. (2) Plea of priv- 
ilege was waived where defendant 
appeared by counsel, filed a demur- 
rer to the petition on grounds other 
than jurisdictional, entered into a 
stipulation concerning substantial 
steps in the cause, appealed from a 
judgment against him, and secured a 
reversal and then gave notice to take 
depositions. Sheehan, etc., Transp. 
Co. v. Sims, 36 Mo. A. 224. (3) Where 
a husband, served with process in ali- 
mony proceedings while in the state 
to auswer a criminal charge, pro- 
ceeded directly in the same court to 
have the proceedings dismissed, he 
thereby waived his privilege to im- 
munity from service of civil process 
in that suit. McCullough v. McCul- 
lough, 203 Mich. 288, 168 NW 929. 

[b] Filing motions for hbail.—Fil- 
ing motions for bail which tender an 


- issue of fact which went to claim- 


ant’s rights, not only as to bail, but as 
to a complete defense in the action, 
constituted a waiver of the privilege. 
White v. Marshall, 23 Oh. Cir. Ct. 
376. 

[ec] Retaining attorney who after- 
ward acknowledged service of decla- 
ration is a waiver of the privilege. 


4 The privilege may 
be waived not only by failure to assert it at alle’ 
but also by failure to assert it promptly,?7 or by 
failure to assert it in the proper way.*5 r 
case of failure to assert the privilege promptly, it is 
immaterial whether or not the delay was an inten- 
tional act of bad faith, since its effect would be the 
The privilege must be claimed at as early 
a stage of the proceedings as possible.*° 
ure to claim the privilege until after it is too late 
to obtain service of another summons,‘! or until 
after verdict*? or judgment#? against one otherwise 
entitled to the privilege, constitutes a waiver there- 
of; and the privilege is likewise waived where mo- 
tion to set it aside was not made until two months 
after the summons of attachment and garnishee proc- 
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esses.44# 


Jurisdiction. 
And in 


And fail- 


Anonymous, 9 N. J. L. J. 166. 

[d] Acts not amounting to waiver, 
—Defendant’ who demands a copy of 
the complaint, waiving, but express- 
ly reserving, his rights, and who ac- 
cepts service of a copy without waiy- 
ing any right as to appearance or oth- 
erwise, and who moves to strike part 
of the complaint, reserving all rights, 
and who moves to set aside the serv- 
ice of Summons on the ground that he 
is a nonresident and in the state sole- 
ly to attend court as an attorney and 
a witness, does not waive his exemp- 
tions. Williams v. Hatcher, 95 S. C. 
49, 78 SE 615. 

[e] Special appearance to state 
the facts upon which the claim of 
privilege is based is not a waiver of 
the right to the privilege but ac- 
aquaints the court in a lawful and of- 
ficial way with the fact that the party 
not only has the privilege, but insists 
upon and does not waive it. Peo. v. 
Smith, 184 N. Y. 96, 96 NE 925. 

{f] Deciding not to have deposi- 
tion taken after going into the juris- 
diction with the bona fide intention 
of taking it will not operate as a 
waiver if thére is a valid reason for 
so deciding. Wetherill v. Seitzinger, 
1 Miles (Pa.) 237. 

{g] Giving replevin bond.—W here 
the property of a nonresident suitor 
is attached immediately after the 
trial of a cause, the giving of a re- 
plevin bond by him for the return of 
the attached property, but not for the 
discharge of the attachment, is not an 
acknowledgment of the jurisdiction- 
al discharge of the validity of the at- 
tachment, and does not constitute a 
waiver of the exemption from service 
of civil process. Winder v. Penni- 
ee 181 N. C. 7, 105 SE 884, 13 ALR 
2 J 
{h] Proceeding’s for removal to 
federal court.—VWhere a person enti- 
tled to exemption from service of 
summons is served with a summons 
from the state court, the fact that he 
files in that court a petition and bond 
for removal under the act of con- 
gress does not prevent him from ob- 
jecting to the service when the case 
is removed to the circuit court of the 
United States. Atchison y. Morris, 
Tied) 532; 41 Biss. 191. 

[i] Filing demurrer after motion 
to vacate.—Where a witness, served 
with civil process while in attend- 
ance on court, after filing a motion to 
vacate, demurred to the suit served 
on him, the demurrer will not oper- 
ate as a waiver of his right to as- 
sert exemption from service by a mo- 
tion already filed. Watson v. Kvater- 
nik, 83 Ga. A. 415, 126 SH 552. 

36. In re Smith—Constr. Co.; 224 
Fed. 228; Matthews v. Puffer, 10 Fed. 
606, 20 Blatchf. 233; Tiedemann v. 
Tiedemann, 156 NYS 109 [aff 169 App. 
Div. 937, 154 NYS 1147]. 

37.. U. S.—In ore Hall, 296 Fed. 
780 [app dism 2 F. (2d) 1016 mem]; 
Matthews v. Puffer, 10 Fed. 606, 20 
Blatchf. 233. 

Kan.—Haton v. Eaton, 120 Kan. 
477, 478, 243 P 1040 [cit Cyc]; Wells 
v. Patton, 50 Kan. 732, 33 P 15. 
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[§ 253] c. Attending to Other Business While in 
Many decisions have taken the view 
that to entitle a nonresident witness or suitor to ex- 
emption against service of process it is indispensable 
that he should have come into the state for the sole 
purpose of appearing as a witness or suitor in the 
pending litigation;*® and that, if he is in the state 
for any other cause besides attendance upon the 
suit, the ground of exemption ceases, and he is sub- 
ject to service of civil process.*é 
have taken the view that a nonresident witness or 
suitor should be entitled to the exemption if “the 
main and controlling reason” for his coming into 
the state was to attend the trial of a cause as wit- 
ness or suitor;*? but that, if the desire to transact 


Other decisions 


Md.—Peters v. League, 13 Md. 58, 
71 AmD 622. 

Mich.—Thompson v. Michigan Mut. 
Ben, Assoc., 52 Mich. 522, 18 NW 247. 

Minn.—Nelson v. Brigham, 173 
Minn. 552, 218 NW 101. 

N. Y¥.—Finucane v. Warner, 60 
Mise. 336, 112 NYS 1387 [aff 194 N. Y. 
160, 86 NE 1118]. 

Oh.—White v. Marshall, 23 Oh. Cir. 
Cty276: 5 

Pa.—Lauby v. Gould, 11. Pa. Dist. 
& Co. 576; Morrow v. Dudley, 15 Pa. 
Dist. 734; Watsontown Nat. Bank v. 
Messinger, 6 Pa. Co. 609, 1 Northumb 
CoLegN 173; Hendrick v. Gates, 3 
Pai-Ca Pl! 160: 4 

S. D.—Austin-Western Road Mach. 
ah v. Owen, 41 S. D. 110, 168 NW 

Wyo.—State v. Natrona .County 
Highth Judicial Dist. Ct., 34 Wyo. 288, 
243 P 123, ' 

38. Matthews v. Puffer, 10 Fed. 
606, 20 Blatechf. 233. 

39. Austin-Western Road Mach. 
aR v. Owen, 41 S. D. 110, 168 NW 

40. Eaton v. Eaton, 120 Kan. 477, 
478, 243 P 1040 [cit Cyc]; Wells v. 
Patton, 50 Kan. 732, 33 P 15; Sebring 
v. Stryker, 10 Misc. 289, 30 NYS 10538. 
And see cases supra note 387. 

41. Finucane v. Warner, 60 Misc. 
336, 338, 112 NYS 137 [aff-194 N. Y. 
160, 86 NE 1118]. 

“Had he promptly claimed his priv- 
ilege, as the cases all indicate is re- 
quired, this plaintiff would doubtless 
have obtained new service. Instead 
of this he seems to have deliberately 
intended she should believe her ac- 
tion properly begun until such time 
as suited his convenience and when 
it was too late for her to rectify her 
error. This the courts cannot coun- 
tenance.” Finucane v. Warner, supra. 

42. Lauby v. Gould, 11 Pa. Dist. & 
Co.) 57-6. 

43. Eaton v. Haton, 120 Kan. 477, 
243 P 1040; Peters v. League, 13 Ma. 
58, 71 AmD 622; Nelson v. Brigham, 
173 Minn. 552, 218 NW 101; Watson- 
town Nat. Bank v. Messinger, 6 Pa. 
Co. 609, 1 NorthumbCoLegN 173. 

44. Austin-Western Road Mach. 
Co. v. Owen, 41 S. D. 110, 168 NW 
860. 

45. U. S.—uU. S. v. Lynch, 256 Fed. 
983. 

Mich.—Connelly v. Judge Wayne 
Cir: Ct:, 9227 Mich, 139, 198:.NIW) 585: 

N. Y.—Finucane .v. Warner, 194 N. 
Y. 160, 86 NE 1118. 

N. C.—Cooper v. Wyman, 122 N. Cc. 
784, 29 SE 947, 65 AmSR 731. 

Ss. C.—Breon vy. Miller Lumber Co., 
83 S. C. 221, 65 SE 214, 137 AmSR 803, 
24 LRANS 276. 

Tenn.—Sofge v. Lowe, 131 Tenn. 
626, 176 SW 106, LRAIYII6GA 734. 

46. Cooper v. Wyman, 122 N. CG. 
784, 29 SE 947, 65 AmSR 731; Breon 
v. Miller Lumber Co., 83 S. C. 221, 
65 SE 214, 24 LRANS 276, 137 AmSR 
803. 

47. Hammons v. Los Angeles Su- 
per. Ct5, 63. Cali pAZ (00; 20.9 sits is 
Burroughs yv. Cocke, 56 Okl. 627, 156 
P 196, LRA1916B 1170. 
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other business not connected with the litigation was 
the controlling motive that brought him within the 
jurisdiction of the court, he is not entitled to ex- 
emption.*§ 

Where the first view*® prevails, if a nonresident 
party and witness comes into the state for the double 
purpose of attending court and attending to busi- 
ness having no connection with the trial, the priv- 
ilege does not attach to him.®® A nonresident wit- 
ness forfeits his exemption from service of process 
by unnecessarily prolonging his stay and attending 
to business of a private nature.®! But the mere fact 
that a nonresident witness while attending a trial 
executed a certificate of copartnership relative to 
business he was then interested in carrying on will 
not defeat the exemption.®? And the facet that a 
nonresident’ witness while necessarily detained on 
the trial incidentally attended a business conference 
which did not constitute other and independent busi- 
ness than that of attending the trial did not defeat 
the exemption.*® 

Where the second view*‘ prevails, it is held that, 
where the main and controlling reason for a nonresi- 
dent witness’ or suitor’s presence in the state is to 
attend upon court business, his immunity is not lost, 
although while in attendance upon such business he 
may transact some other business not connected 
therewith,®® provided he does not voluntarily re- 
main in the state after the trial after the reasonable 
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time allowed for departure.*® 

[§ 254] d. Unreasonable Delay in Going to, or 
Leaving, Jurisdiction. While the immunity covers 
not only the time of actual attendance on the liti- 
gation, but also a reasonable time in coming into the 
jurisdiction, and leaving it and returning to their 
homes after the purpose of attendance has been ful- 
filled,®>? it has been held that unreasonable delays 
in such comings and goings may result in a for- 
feiture of the right to assert and claim the im- 
munity.°* It has been said, however, that a rea- 
sonable latitude should be allowed,°® that a party 
going to, or returning from, court need not take 
the most direct route,°° and that reasonable devia- 
tions or delays will be allowed,°! provided they do 
not arise in carrying out a purpose entirely dis- 
tinet from the purpose of going to, attending, or re- 
turning from, court.°? 

What is reasonable time, it is said, is a question 
of fact to be ascertained from the evidence adduced 
in the circumstances of cach particular case.*? 

[§ 255] e. Commission of Act Giving Cause of 
Action While in Attendance. Decisions®+ and dicta®® 
of some of the state courts and of the lower federal 
courts are to the effect that witnesses and suitors 
who are nonresidents of the state forfeit their right 
of exemption by the commission of a wrongful act 
during the time the exemption is in force, which 
gives a cause of action against them, and the same 


48. Burroughs v. Cocke, supra. 


49. See supra text and notes 45, 
46. - 

50. Finucane v. Warner, 194 N. Y. 
160, 86 NE 1118. 

51. Woodruff v. Austin, 15 Misc. 


450, 37 NYS 22 [app dism 16 Misc. 
543, 38 NYS 787]. i 

52. Connelly v. Judge Wayne Cir. 
Ct., 227 Mich. 139, 198 NW 585. 

53. U. Sv. Lynch, ..256 Med,..983 
(a denial of the protection of the rule 
should not be based on a circum- 
stance so trivial and unsubstantial). 

54. See supra text and notes 47, 48. 

55. Hammons v. Los Angeles Su- 
Mor Ot oon Cat.| AL i00 ined ow 1037/3 
Burroughs vy. Cocke, 56 Okl. 627, 156 
P 196, LRA1916E 1170. 


56. Hammons v. Los Angeles Su- 
per '@t.. 68 Cal. A. 700) 219°P 1037. 
57. See supra §§ 226, 227, 246. 


58. See cases infra this note. 

[a] Thus, where a federal indus- 
trial mediator went from California, 
where he was engaged in his duties, 
to Hot Springs, Ark., to secure treat- 
ment for an illness incurred in the 
course of duties,.and while at Hot 
Springs completed findings in a Cal- 
ifornia matter and there received in- 
structions to go to Texas and act in 
his official capacity, which he did, he 
was not privileged from service of 
process, issuing from_ the Arkansas 
court, while at Hot Springs. Fitz- 
hugh v. Reid, 252 Fed. 234. 

[b] Unreasonable delay by non- 
resident witnesses or suitors (1) in 
leaving the jurisdiction and returning 
to their homes after the purpose of 
their attendance has been fulfilled op- 
erates as a waiver or forfeiture of the 
immunity. Hammons v. Los Angeles 
County Super. Ct., 63 Cal. A. 700, 
219) P1037 5 Chaffee v. Jones, 19 Pick. 
(Mass.) 260; Sizer v. Hampton, etc., 
R., ete., Co., 57 App. Div. 390, 68 NYS 
232; Finucane v. Warner, 60 Misc. 
336, LI2UNYVS L137) Laft +104 IN. Ye 260; 
86 NE 1118]; Cake v. Haight, 30 Misc. 
386, 68 NYS 1043; Woodruff v. Austin, 
15 Mise. 459, 37 NYS 22 [app dism 16 
Misc. 543, 38 NYS 787]; Marks v. La 
Ndae iid Anonyme, 19 NYS 470 [aff 139 

Y. 630 mem, 35 NE 206 mem]; 
Rien Vv. Galigher, 12 NYS 487, 25 Abb 
NCas 404; Shults v. Andrews, 54 How 


Pr (N. Y.) 380; Burroughs v. Cocke, 
56 Okl. 627, 156 P 196, LRA1916B 1170; 
Groundwater v. Town, 93 Wash. 384, 
160-1055, (2) And especially is 
this true wheré the delay is caused 
by attending to business of a private 
nature. Finucane v. Warner, 60 Misc. 
336, 112 NYS 137 faff 194 Ny 160; 
86 NE 1118]; Woodruff v. Austin, 15 
Mise. 450, 37 NYS 22 [app dism 16 
Mise, 543;°38 JNYS= 7871." And ssee 
generally supra § 253. 

59. Turner v. Randall, 134 Minn. 
427, 159 NW 958, LRAI917B 250; 
Barber v. Knowles, 77 Oh. St. 81, 82 
NE 1065, 14 LRANS 663, 11 AnnCas 
Le Hays v. Shields, 2 Yeates (Pa.) 


60. Barber v. Knowles, 77 Oh. St. 
81, 82 NE 1065. 

61: Barber v. Knowles, 

62. Barber v. Knowles, supra. 

63. Linton v. Cooper, 54 Nebr. 
74 NW 842, 69 AmSR 727. 

“No hard and fast requirements at- 
tend the rule, and no precise time for 
departure can be stated as applicable 
alike to all cases. Much necessarily 
depends upon the situation and sur- 
roundings of each case, and the ques- 
tion resolves itself into one of fact.” 
Turner v. Randall, 134 Minn. 427, 429, 
159 NW 958, LRA1917B 250. 

[a] What.is not unreasonable de- 
lay.—(1) Thirty-five minutes for the 
purpose of consulting with counsel 
after discontinuance of the suit. Lib- 
erty Morocco’ Coyiv. Roth;i32 Del. 
51, 119 A 312.. (2) One day after the 
delivery of the verdict. Hayes v. 
Shields, 2 Yeates (Pa.) 222: To same 
effect Tyrone-Bank v. Doty, 2 Pa. Dist. 
5b8)) 12 = Pas, -Cowk 28%. Compare in- 
fray this ‘note! «ba. SCS). (3) “Lak- 
ing a train within nine hours aft- 
er termination of his service when 
other trains direct to the home of the 
witness left the state at an earlier 
hour. Turner v. Randall, 134 Minn. 
427. 429, 159 NW 958, L.RA1917B 250 
(“The rule requiring a departure from 
the state within a reasonable time is 
not so exacting as to impose upon the 
party the duty of making hot pursuit 
of the first train out of the state’’). 
(4) Where defendant came to testi- 
fy in two cases that were on the day 
calendars in two separate courts, 
and on the call of the calendars both 


supra. 


438, 


cases were set for other days, but it 
did not appear that the witnesses were 
notified of that fact, it was held that 
by remaining in the state for two or 
three hours during that day’s session 
of court defendant did not forfeit his 
privilege from service of process. 
Pope v. Negus, 3 NYS 796, 14 NYCiv 
Proc 406. (5) Where a nonresident 
witness after testifying was told by 
counsel that he must remain during 
the balance of the trial in readiness 
to give further testimony, he was im- 
mune from service of process, and 
his leaving the jurisdiction imme- 
diately after the close of the trial 
was within a reasonable time to pre- 
serve his immunity. Howe v. Van 
curse 210 App. Div. 796, 206 NYS 
792. 

[b] What constitutes unreasonable 
delay.—(1) Remaining in the state for 
many days after the trial, during the 
last ten or twelve of which the wit- 
ness knew his privilege and his right 
to have the service vacated and failed 
to assert it until after he had com- 
pleted other business and after it was 
too late for plaintiff to get other serv- 


ice. Finucane v. Warner, 60 Misc. 
336, 112 NYS 137 [aff 194 N. Y. 160, 
86 NE 1118]. (2) Remaining within 


the state until Monday where the evi- 
dence closed on the previous Friday. 
Sizer v. Hampton, ete. R., ete. Co., 
57 App. Div. 390, 68 NYS 239. (3) 
Remaining within the state one whole 
day longer than was reasonably nec- 
essary to the accomplishment: of the 
purpose which he invoked as the sole 
ground of immunity. Groundwater 
v. Town, 93 Wash. 384, 160 P 1055. 
But see supra this note [a] (2). (4) 
A sojourner in Jersey City, who came 
to New York City to attend a trial, 
and, when the case was sia called, re- 
mained until half-past seven in the 
evening, was not ex eerint from seryv- 
ice of process, since he did not re- 
turn with reasonable despatch. Cake 
v. Haight, 30 Mise. 386, 63 NYS 1043. 

64. Iron Dyke Copper Min. Co. v. 
Iron Dyke R. Co., 132 Fed. 208; Nichols 
v. Horton, 14 Fed. 327, 4 McCrary 567. 

65. Albany First Nat. Bank v. Di 
Martino, etc., Contracting Co.; 180 
App. Div. 750, 168 NYS 310; Liven- 
good v. Ball, 63 Okl. 93 » 162 P 768, LRA 
LOWE Oe 9103) 


—_— eS ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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rule has been applied in respect of witnesses and 
suitors in a cause being heard in a county other 
than that of their residence.** But the supreme 
court of the United States has reached the contrary 
conclusion on the ground that the exemption is for 
the benefit of the court rather than of the witness 
and must be upheld with inflexibility for its ben- 
-efit.67 

[§ 256] 11. Protection and Enforcement of Priv- 
ilege.°S Depending on the local practice, the sev- 
eral methods recognized for asserting and claiming 
the immunity or privilege are a motion to set aside 
the service,®® a plea in abatement,’ perhaps a plea 
to the jurisdiction,?1 and an answer presenting the 
single question or privilege.’ The privilege cannot 
be asserted by a motion to dismiss the action." 

Motion to set aside service. Motions to set aside 
the service filed in the court in which the action is 
pending are very generally recognized as an ap- 
propriate method to assert the privilege.** A no- 
tice of motion to set aside service may be signed by 
an attorney.‘° The notice need not suggest by 
what method service may be obtained on the party 
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claiming the privilege.7* Inasmuch as no issue as 
to the truth or falsity of the return of the officer 
serving tlre process is involved, it is not essential to 
the court’s jurisdiction to entertain proceeding that 
the officer be made a party thereto.7* It is not a 
ground for demurrer to the motion that issues raised 
in the motion should be tried by jury.78 If a mo- 
tion to set aside service is overruled, the remedy is 
to except, answer, and appeal from the final judg- 
ment.’ 

Presumptions and burden of proof. Irrespective 
of the method by which it is sought to assert the 
privilege, the presumption is that the service is 
regular,*® and the burden is on the party claiming 
the privilege to establish the contrary.’? 

Affidavits may be employed to establish facts in 
proceedings to assert the privilege.82 And the fact 
that such affidavits state conclusions and ultimate 
facts does not render them objectionable.8? The 
affidavit of the party asserting the privilege, if not 
contradicted, either specifically or by proof of con- 
flicting circumstances, is sufficient to establish the 
claim of privilege.’4 


IV. RETURN AND PROOF OF SERVICE®> 
[By Eustace W. Tomurnson] 


[§ 257] A. Return’®*—1. Definition and Nature. 
A return of process is a statement in writing in- 
dorsed thereon or annexed thereto by the officer to 
whom it is directed, certifying to the court what he 
has done pursuant to the command of the process 
or in connection with the service thereof.§? It is 


an official act,** and constitutes the official oath of 
the officer as to the facts stated in the return.®® 
The term also has the more literal meaning of bring- 
ing the process back to the court from which it is- 
sues, or filing it therein.®° 


66. McAnarney y. Caughenaur, 
Tans 621; 9 476: 

67. Page Co. v. Macdonald, 261 U. 
S. 446, 43 SCt 416, 67-L. ed. 737 (the 
alleged cause of action was that the 
nonresident suitor had libeled plain- 
tiff by pleadings filed in the state 
court, and the court gave as a fur- 
ther reason for holding that exemp- 
tion was not forfeited that it could 
not be assumed that the pleadings 
were false and a tort and that it was 
necessary to establish this fact). 

68. Waiver by failure to take 
proper steps see supra § 252. 

69. See infra text and notes 74- 


70. Thornton v. American Writing 
Mach. Co., 83 Ga. 288, 9 SE 679, 20 
AmSR 320; Peters v. League, 13 Md. 
58, 71 AmD 622; White v. Marshall, 
23 Oh. ¥Cirs Ctn.376 3 Sofge. wv. lowe, 


131 Tenn. 626, 176 SW 106, LRA1916A 
734. 

71. Thornton v. American Writing 
Mach. Co.,.83 Ga. 288, 9 SE 679, 20 
AmSR 320. 

72. Eaton v. Eaton, 120 Kan. 477, 
243 P 1040. 

73.. Cooper. v. Wyman, 122 N. C. 


784, 29 SE 947, 65 AmSR 731. 

74, U. S.—Juneau Bank vy. Mc- 
Spedan, 14 F. Cas. No. 7,582, 5 Biss. 
64. 

Ga.—-Thornton v. American Writ- 
ing Mach. Co., 83 Ga. 288, 9 SE 679, 
20 AmSR 320; Watson v. Kvaternik, 
SouGa. A. 145i k26, SB bon, 

Iowa.—Murray v. Wilcox, 122 Iowa 
188, 97 NW 1087, 101 AmSR 263, 64 


LRA 534. 

Kan.—Haton vy. Eaton, 120 Kan. 477, 
243 P 1040. 

Md.—Peters v. League, 13 Md. 58, 
71 AmD 622. 


N. Y.—Seaver vy. Robinson, 10 N. Y. 
Super. 622. 

N. C.—Dell School v. Peirce, 163 N. 
C. 424, 79 SE 687; Cooper v. Wyman, 
122 N: C: 784, 29 SE 947, 65 AmSR 781. 

Oh.—White v. Marshall, 23 Oh. Cir. 
Cero 6. . 

S. C.—Williams v. Hatcher, 95 S. 
(Ge EIA NSH Oli Oa iss, = 
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ae 


Utah.—Smith v. Iverson, 63 Utah 
92.220 P 603. 

75. Williams v. Hatcher, 95 S. C. 
49, 78 SE 615. 

76. Williams v. Hatcher, supra. 

77. Watson v. Kvaternik, 33 Ga. A. 
415, 126-SE 552. 

78. Watson y. Kvaternik, supra. 

79. Dell School y. Peirce, 163 N. C. 
424, 79 SE 687. 

80. Finucane v. Warner, 194 N. Y. 
160, 86 NE 1118; Sander v. Harris, 14 
NYS 37, 20 NYCivProc 258. 

81. Sofge v. Lowe, 131 Tenn. 626, 


176 SW_106, LRAI1916A 734. 


[a] Thus if the privilege is 
claimed on the ground that the party 
serving it was a nonresident witness 
or suitor, the burden is on him to es- 
tablish that his purpose and only pur- 
pose in going into the foreign juris- 
diction was to attend as a witness or 
suitor. Sofge v. Lowe, 131 Tenn. 626, 
176 SW 106, LRA1916A 734. 

82. Finucane vy. Warner, 194 N. Y. 
160, 86 NE 1118; Smith y. Iverson, 63 
Utah 292, 225 P 603. 

[a] Affidavit held insufficient to 
overcome presumption of regularity 
of service.—Sander v. Harris, 14 NYS 
37, 20 NYCivProc 258. 

83. Smith v. Iverson, 638 Utah 293, 
225 P 608. 

84 Finucane v. Warner, 194 N. Y. 
160, 86 NE 1118: 

85. Cross references: 

Acceptance or acknowledgment of 
service see supra §§ 86-90. 

As essential to pendency of prior ac- 
tion pleaded in abatement see 
Abatement and Revival § 77 text 
and note 5 

Entry on justice’s docket see Justices 
of the Peace § 376. 

In deportation proceedings see Aliens 
§ 104 note 89 

Of eg see Notice §§ 68, 738, 75, 

Of process against corporations see 
Corporations §§ 2917-2919. 

On appeal, proof of service of: 
Notice of appeal: 

Generally see Appeai and Error 
§ 1340. 


On appeal, proof of service of:—Con- 
tinued. 
Notice of appeal:—Continued. 
As part of record see Appeal and 
Error §§ 1618, 1619. 
Process see Appeal and Error §&§ 
LGBO LEST, 
86. Defined generally see Return 
fsaCye Mes: 
87. Ark.—Jones v. Goodbar, 60 Ark.. 
182, 29 SW 462; Phillips*»County ‘v. 
Pillow, 47 Ark. 404, 1 SW 686. 


Cal.—Hooper v. McDade, 1 Cal. A. 
USoe Seam pletel Ge 
Conn.—State v. Bulkeley, 61 Conn. 


287, 23 A 186, 14 LRA 657. 

Iowa.—Aultman v. McGrady, 58 
Iowa 118, 12 NW 233; Kingsbury v. 
Buchanan, 11 Iowa 387 

La.—Wooldridge v. 
La. Ann. 79. 

Mo.—State v. Melton, 
Horton. Vi, Kansas (City, ete, IR. Coz, 
26 Mo. A. 349. 

N. Y.—Iselin v. Henlein, 7 NYCiv 
Proc 431, 16 AbbNCas 73, 2 HowPrNS 
211. 

N. C.—Smith v. Kelly, 7 N. C. 507. 

Pa.—Miheve vy. Kovelski, 11 Pa. 
Dist. & Co. 608. 

Tenn.—Hutton v. Campbell, 10 Lea 
HOB 

Wash.—Strandberg v. Stringer, 125 
Wash. 358, 216 P 25. 

88. Missouri State L. Ins. Co. v. 
Rhyne, (Tex. Civ. A.) 276 SW. 757 
[rev on other grounds (Commn. A.) 
291 SW 845]. 

89. Dunklin v. Wilson, 64 Ala. 162: 
Karnes v. Ramey, 172 Ark. 125, 287 
SW 743; West v. Dugger, (Tex. Civ. 
A.) 278 SW 241. . 

Necessity of verification see infra 


‘Monteuse, Bit 
8° Mow 417; 


§ 276 
90. U. S.—U. S. v. Landrum, 6 F. 
Cas. No. 3,393. : 
Ala.—Casky v. Haviland; 13 -Ala. 
314. 
Ill.—Hogue v. Corbit, 156 Ill. 540, 
41 NE 219, 47 AmSR 232. 
Minn.—Easton v. Childs, 67 Minn, 


242, 69 NW 903. 
Mo.—State v. Melton, 8 Mo. 417. 
Tex.—Missouri State L. Ins. Co. v. 
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[§ 258] 2. Necessity.°t The service of process, 
rather than a return of service, is the jurisdictional 
requisite,” and the court acquires jurisdiction, if 
at all, through proper service, and not through the 
return thereof.°* In order, however, that service 
may be shown to have been duly made, a proper re- 
turn is ordinarily necessary,°* and without it the 
trial court is not authorized to find that it has juris- 
dietion;°> but it has been held that in the absence 
of statutory requirement thereof a return need not 
be made,®® and if made in such case has only the 
force of a private memorandum of the person mak- 
ing it.°? 

[§ 259] 3. Who May Prove Service by Return.°® 
Only such officer as may be thereunto authorized by 
statute has power to make proof of service by his 
certificate or return,®® since it is only an officer who 
has taken an oath of office and is under bond for the 
faithful performance of his duty whose certificate 
of his doings will be evidence of his acts, all other 
persons by whom process is served being authorized 
to make proof thereof only by affidavit.? 

[§ 260] 4. To Whom Made. A return of process 
should be made to the court or officer designated by 
the process® or by statute;* but it has been held 
that such a statutory provision is merely directory 
and does not render process void if returned to a 
wrong officer.® 

[§ 261] 5. Time for Making—a. In General. At 


30, 194 NW 98; 


Rhyne, (Civ. A.) 276 SW 757 [rev_on 
19’ Porto Rico 454 


other grounds (Commn. A.)- 291 SW : 
$45]. i 
fa] “Due return” of process means] 124 P 268. 


PROCESS 


Orcasitas v. Marquez, 
Pickard v. Marsh, 62 Or. 192, 


common law process may be returned at the term in 
which it was issued or at the next term thereafter ;° 
and when it is returnable only in term it cannot 
validly be returned in vacation.? The day upon 
which it is to be returned is, in most jurisdictions, 
however, dependent upon statutory provision,® and 
is called the “return day.’ 


[§ 262] b. Prematureness. Process should not be. 


returned prior to the proper return day unless de- 
fendant is soomwer found and served;?° and a return 
made before the return day, when service has not 
been had, is premature and invalid,!1 and no subse- 
quent proceeding can be predicated upon it.*? 

[§ 263] c. Lateness.1? By leave of court process 
may be returned after the lawful return day,+* un- 
less the term at which it was returnable has closed ;+° 
but, even without such leave,!® delay in making a 
return or proof of service beyond the proper time 
therefor does not invalidate the service itself nor 
deprive the court of jurisdiction,’? unless otherwise 
provided by statute,1® and such proof may be sup- 
plied even after judgment. ue 

[§ 264] 6. Construction. In determining whether 
or not a return of process is sufficient on its face,*° 
no nice criticisms will be indulged in regard to the 
words used, and if it can be fairly inferred from 
the language employed that the officer has met the 
requirements of the law, the return will be deemed 
sufficient.22_ Redundant or surplus matter will be 
son Lumber Co. v. McCabe, 220 Mo. 
154, 119 SW 357. But see Glover v. 


Rawson, 3 Pinn. (Wis.) 226, 3 Chandl. 
249 (holding that the court is bound 


[§§ 258-264 


the bringing of the process into court 
with such indorsements on it as the 
law requires the officer to make. Har- 
man v. Childress, 3 Yerk. (Tenn.) 327. 
Filing and record of return see: in- 
fran) ols. 
91. Return as condition precedent 
to: 
Jurisdiction specially conferred upon 
court see Courts § 96 text and note 
15 


Service by publication see supra § 
127 


Ree Burleigh vy. Wong Sung Leon, 
H.) 139 A 184; Cranston v. Stan- 
feta, 1128 Or; 314; 261 P bas. Seiliagt 
Boone Timber Co., 85 W. Va. 508, 102 
SE 488. 

Necessity of process and service. see 
supra § 17-21, 56. 

93. Blaker v. Lushbaugh, 7 Alaska 
57; Morrissey v. Hammond, 160 Cal. 
808, 117 P 442; Morrissey v. Gray, 160 
Cal. 390, 117 P 4388; Williamson v. 
Williamson, (Ney.) 280 P 651; Marin 
Ve Mts) .23-S4 D553, 1220 NW 596. 

94. Albright-Pryor Co. v. Pacific 
Selling Co., 126 Ga. 498, 55 SE 251, 
115 AmSR 108; Reynolds v. Gladys 
Belle Oil Co., 75 Mont. 332, 243 P 
576; Andino v. Canales, 26 Porto Rico 


122; Orcasitas v. Marquez, 19 Porto 
Rico 454; Missouri State L. Ins. Co, 
ae Rhyne, (Tex. Civ. A.) 276 SW 757 


{rev on other grounds (Commn. A.) 
291 SW 845]. See Morin y. Foley, 30 
Que. Pr. 417 (dismissing a proceed- 
ing where the process was served but 
no return made). 

Necessity that return be filed see 
infra § 318. 

95. Williamson i Williamson, 
(Nev.) 280 P 651; Dallas v. Crawford, 
(Tex. Civ. A.) 222 SW 305. 

96. Strandberg v. Stringer, 125 
Wash. 358, 216 P 25; Lyall Shipbuild- 
ing Co. v. Van Hemelryck, (B. C.) 
[1919] 3 WestWkly 317. 

97. Strandberg v. 
Wash. 358, 216 P 25. 

Unauthorized return as evidence see 
infra $292, 

98. In whose name return to be 
made see infra § 266. 

99. Leland v. Heiberg, 156 Minn. 


Stringer, 125 


Return as constituting official oath 
of officer see supra § 257 text and 
eis 89. 
eee sone of service see infra §§ 
rye Wolfe v. Stephens, 10 Ky. Op. 

To whom process may be made re- 
turnable’ see supra § 32. 

4 See statutory provisions. 

5. Ontario Bank v.. Garlock, 1 
Wend. (N. Y.) 288. 

6. Zeek v. Rockaway Rolling Mill, 
79 N. J. L. 1238, 74 A 442; Bowden v. 
T. A. Gillespie Co., 75 N. J. L. 296, 68 
A 238. 

Time of service see supra §§ 74, 75. 

7. Johnson vy. Wilmington, ete., 
Electric R. Co., 17 Del. 87, 39 A 777. 

8. Ala.—Garner v. Johnson, 22 Ala. 
494; “Caskey v. Nitcher, 8 Ala. 622. 

Conn.—Hill v. Buechler, 73 Conn. 
227, 47 A 123. 

Miss.—Story v. Ware, 35 Miss. 399, 
72 AmD 125. 

N. Y.—System Co. v. Kessler, 136 
NYS 232 

Pa.—Imes v. Roberts,125 Pa, “Dist. 
880; Snyder v. Finn, 6 Pa. Dist. 191, 
18 Pa. Co. 694; Price ¥. Scott, 21 Pa. 
Co. 608. 

Tenn.—Padgett v. Duckton Sulphur, 
etc., Co., 97 Tenn. 690, 37 SW 698. 

Tex.—Maddox v. Rockport, (Civ. A.) 
38 SW 397. 

Provision in process as to return 
see supra §§ 38, 39. 

9. Bankers’ Iowa State Bank vy. 
Jordan, 111 Iowa 324, 82 NW 779. 
isso t day” defined see [34 Cyc 

10. Combs v. Warner, 8 Dana (Ky.) 
87; Himmelberger-Harrison Lumber 
Co. v.. McCabe, 220 Mo. 154, 119 SW 
357; Jansen v. Jansen, 16 Pa. Dist. 
418; Glover v. Rawson, 3 Pinn. (Wis.) 
226, 3 Chandl. 249. 

Return day see supra § 261. 

11. State v. McQuillin, 256 Mo. 698, 
165 SW 7138; Himmelberger- Harrison 
Lumber Co. v. McCabe, 320 Mo. 154, 
Pe SW 357. And see cases supra note 

12. Williams v. Sands, 251 Mo. 
147, 158 SW 47; Himmelberger-Harri- 


to take at face value a return of “not 
found,” even though made premature- 
ly, and it could not be treated as a 
nullity, the remedy of defendant be- 
ing by action against the sheriff). 

13. iability of officer for dam- 
ages resulting from delay see Sher- 
iffs and Constables [35 Cye 1625]. 

14. Chadbourne v. Sumner, 16 N. H.~ 
129, 41 AmD 720. 

Return day see supra § 261. 

15. U.S. v. Frederick E. Atteaux 
Co., 275 Fed, 1013; Bowden v.. TT. A. 
Gillespie Co., 75 N. J. L. 296, 68 A 2388. 


16. Miller v. Forbes, 6 Kan. A. 617, 
49 P 705; Graves v. Macfarland, 58 
Nebr. 802, 79 NW 707; West v. Nixon, 


3 Grant (Pa.) 236. 

17. Pitman v. Heumeier, 81 Nebr. 
838, 115 NW 10838; Dealers’ Lumber 
Corp. v. Stauffer, 128 Misc. 358, 218 
ee 464. And see cases infra note 

Return day see supra § 261. 


18. See statutory provisions. 
fa] In California, under Code Civ. 
Proc. § 58la, the court loses juris- 


diction when process is not returned 
within three years; but such statute 
does not apply to process served by 
defendant upon a eross complaint, 
since a cross complaint is a part of 
the original action and cross com- 
plainant does not come into court of 
his own volition but is brought in by 
plaintiff. Seaman vy. Marin County 
Super. Ct., 183 Cal. 47, 190 P 441. 

19. Von Arx Vv. Boone, 193 Fed. 612, 
113 CCA 480. 

20. Sufficiency in general see infra 
§§ 265-278. 

21. Ala.—Farmers’ State Bank vy. 
Inman, 207 Ala. 284, 92 S 604, 605 [eit 
Cyc]; Morrow v. ’Norvell- Shapleigh 
Hardware Co., 165 Ala. 331, 334, 51S 
766 [cit Cyc]. 

Alaska.—Blaker yv. Lushbaugh, 7 
Alaska 57. 

Ark.—McPherson y. State Bank, 4 
Ark. 558 
pea _—Farnsworth v. Strasler, 12 Ill. 

pute raudier v. Miller, 


11 Ina. 
La.—Collins v.. Walling, 6 La. Ann, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


wins 


§§ 264-265) 


disregarded.?? 


parts.*° 


702. 

Mich.—Westlawn Cemetery Assoc. 
v. Judge Wayne Cir. Ct.) 238 Mich. 
119, 213 NW 143; Fleugel v. Lards, 
108 Mich. 682, 66 NW 585; Elliott v. 
Preston, 44 Mich. 189, 6 NW 238. 

Minn.—Blinn y. Chessman, 49 Minn. 
140, 51 NW 666, 32 AmSR 536. 


hia eaereet epee v. Bevan, 44 Miss. 
Mo.—Cain v. Courter, 215 SW 17; 


Wells v. Wells, 279 Mo. 57, 213 SW 
830; Jones v. Relfe, 3 Mo. 388; Regent 
Realty ‘Co. v. Armour Packing Co., 
112 Mo. A. 271, 86 SW 880. But see 
Dreibelbis v. Rottler, (A.) 229 SW 242; 
L. J. Mueller Furnace Co. v. Dreibel- 
bis, (A.) 229 SW 240; Holtschneider 
v. Chicago, etc., R. Co., 107 Mo. A. 381, 
81 SW 489 (all holding that a return 
showing constructive service is to be 
strictly construed, and everything 
will be inferred against the officer’s re- 
turn which its departure from the de- 
seription of the statute will warrant). 


Mont.—Mantle v. Casey, 31 Mont. 
408, 78 P 591. 
Nebr.—Wells v. Turner, 14 Nebr. 


445,16 NW 484. 

N. Y.—Steinhardt v. Baker, 20 Misc. 
470, 46 NYS 707 [aff 25 App. Div. 197, 
49 NYS 357, and aff 163 N. Y. 410, 57 
NE 629]. 

Okl.—Tishomingo First Nat. Bank 
v. Latham, 37 Okl. 286, 132 P 891. 

Tenn.—Carlisle v. Cowan, 85 Tenn. 
165, 2 SW 26. 

Tex.—Missouri, etc., R. Co. v. Scog- 
gin, 57 Tex. Civ. A. 349, 123°SW 229. 

Wash.—Northwestern, etc., Bank 
vy. Ridpath, 29 Wash. 687,70 P 139. 

Wis.—Keith v. Stiles, 92 Wis. 15, 
64 NW 860, 65 NW 860. 

“The language of the return need 
not be couched in the language of the 
statute; any other language used 
showing that the statute was com- 
plied with is just as effectual as that 
used in the statute.’”’ Cain v. Courter, 
(Mo.) 215 SW 17, 19. 

[a] Delivery of copy of process.— 
(1) A return of a citation, “Executed 
by a certified of this writ and 
petition,” by a fair construc- 
tion would mean that a copy was 
served on defendant, notwithstand- 
ing the omission, and the return was 
sufficient. Bartlett v. Winkler, 15 Tex. 
515. (2) Showing delivery of copy in 
general see infra § 271. 

[b] Reading to defendant.—(1) A 
return that a writ was served by read- 
ing it in the presence and hearing of 
defendant is tantamount to stating 
that it was read to him. McPherson 
vy. State Bank, 4 Ark. 558. (2) A re- 
turn, ‘Served by reading,” implies “to 
the defendant.” Chandler v. Miller, 


copy of 


11 Ind. 382; Holsinger v. Dunham, 11 
Ind. 346. 
{[c] Reference to annexed sum- 


mons.—It is not necessary that an af- 
fidavit of service of process, although 
referring to an “annexed summons,” 
should in fact be annexed to the sum- 
mons, but it is sufficient if the court 
ean find as a fact, from the contents 
of the affidavit, or from the proceed- 
ings for the appointment of a guard- 
jan ad litem or otherwise, that the 
summons was in fact served. Stein- 
hardt v. Baker, 20 Misc. 470, 46 NYS 
707 [aff 25 App. Div. 197, 49 NYS 357 
(aff 163 N. Y. 410, 57 NE 629)]. 


If a return is susceptible of differ- 
ent meanings, the meaning will be adopted which is 
most conformable with the legal duty of the offi- 
cer,** in consonance with the presumption of proper 
discharge of an official duty.24 The whole of the re- 
turn must be considered together in determining its 
effect,?° and it cannot be separated or divided into 
Where two returns are indorsed upon a 
process, both will be construed together.?? 

Service in individual or representative capacity. 
A return showing service upon a designated person 
without further description is ordinarily insufficient 
to show that he was served in a representative ca- 


PROCESS 


In General. 


[d] Residence in county.—(1) 
Where an affidavit states that the 
Summons was served by leaving -a 
copy ‘“‘at the last and usual place of 
abode of said defendant in said Clark 
county,” the obvious meaning is that 
the service was made at the last and 
usual abode of defendant, and that 
such place of abode was then in Clark 
County. Healey v. Butler, 66 Wis. 9, 
27 NW 822. (2) “Not to be found in 
my county” implies that defendant is 
a resident of such county. Carlisle 
v. Cowan, 85 Tenn. 165, 2 SW 26... (3) 
“In my county” and “in the county” 
mean the county in which the action 
is pending and of which the sheriff 
serving the process is an officer. Tis- 
homingo First Nat. Bank v. Latham, 
37 Okl. 286, 132 P 891. (4) Under a 
statute providing that “a copy of 
the complaint must be served with the 
summons unless two or more defend- 
ants reside in the same county, in 
whieh case a copy of the complaint 
need only be served on one of such 
defendants,’’ where several defend- 
ants reside in the same county, anda 
copy of the complaint is served on 
one of them with the summons, a re- 
turn of service need not show that 
defendants all reside in the county 
Mantle v. Casey, 31 Mont. 408, 78 P 
Hol (5) Presumptions as to res- 
idence of defendant see infra § 290. 

[e] Joint defendants not found.— 
(1) A return to a summons addressed 
to two defendants, that defendants, 
naming them conjunctively, could not 
be found, will be construed as mean- 
ing that neither of the defendants 
could be found, and not that both of 
them could not be found. Blinn v. 
Chessman, 49 Minn. 140, 51 NW 666, 
32 AmSR 536. See to same effect 
Hitchcock v. Hahn, 60° Mich. +459, 27 
NW 600. (2) Return of process not 
served in general see infra § 278. (3) 
Return of service on multiple defend- 
ants see infra § 275. 

Presumptions in aid of return see 
infra §§ 279-291. 

62. Hennes v. Hebard, 169 Mich. 
670, 185 NW 10738. 

23. Farmers’ State Bank v. Inman, 
207 Ala. 284, 92 S 604, 605 [cit Cyc]. 

24. See Evidence §§ 69-71. 

25. Farmers’ Bank vy. Riley, 
Ky. 54, 272 SW 9; Missouri, etc., R. 
Co. v. Ross, 57 Tex. Civ. A. 349, 123 


SW 229. ; 

26. Farmers’ Bank v. Riley, 209 
Ky. 54, 272 SW 9. 

27. Pillow v. Sentelle, 39 Ark. 61. 


See HE. A. Rosenham Co. v. Cohen, 13 
Oly Gir CtNensa L025 cca, Oli Ong, Cit: 
637 (return of service of a summons 
and the return of a writ of attach- 
ment served with the summons should 
be read and construed together). 

28. Bostick v. McIntosh, 278 Mo. 
395, 213 SW 456. 

[a] Rule applied.mcWhere an of- 
ficer was directed to summon “Marion 
N. McIntosh, as executrix of estate 
of J. S. McIntosh, deceased,” his re- 
turn that he executed the process by 
delivering a copy ‘to the within 
named defendant, Marion N. McIn- 
tosh,” does not show that the admin- 
istratrix was served. Bostick v. Mc- 
Intosh, 278 Mo. 395, 213 SW 456. 

29. Morrissey v. Gray, 162 Cal. 638, 
124 P 246. 
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pacity;?* but where one is sued in both his indi- 
vidual and a representative capacity, a return stat- 
ing merely that personal service was made is equivo- 
cal,*® and is not conclusive that he was served in 
his individual capacity only and not in his repre- 
sentative capacity.2° 

[§ 265] 7. Form, Requisites, and Sufficiency—a. | 
Except where prescribed by statute,?? 
the form in which a return of process should be 
made is left to the officer executing the writ.?? 
return should show on its face the existence or do- 
ing of everything necessary to constitute a good 
service or execution;*> but it need not be couched 


The 


30. Morrissey v. Gray, supra. 

31. See statutory provisions. 

32. Joyce v. Thompson, 230 Mass. 
254, 119 NE 777; Larned v. Wilcox, 
4 Mich. 333. 

[a] Indorsement on declaration.— 
Where a suit is commenced by dec- 
laration, the certificate of service may 
be made on the original declaration, 
or on a copy of it. Larned yv. Wilcox, 
4-Mich. 333. 

33. Ala.—Morrow v. Norvell-Shap- 
leigh Hardware Co., 165 Ala. 331, 334, 
51S 766 [cit Cyc]. 

Ark.—Ex p. Cross, 7 Ark. 44. 

Cal.—Linott v. Rowland, 119 Cal. 
452, 51 P 687; Peo. v. Bernal, 43 Cal. 
385; Vaughn v. Pine Creek Tungsten 
Co.; 89 Call-Acn759,°265° P 49. 

Canal Zone.—Abate v. Raymond, 2 
Canal Zone 48. 

Ill.— Wellington vy. Wellington, 137 
Ill. A. 394, ¢ 

Ind.—Marshall v. Matson, 171 Ind. 
238, 86 NE 339. 

Iowa.—Watts v. White, 12 Iowa 330. 


Ky.—Farmers’ Bank v. Riley, 209 
Ky. 54, 272 SW 9. 
Mass.—Joyce v. Thompson, 230 


Mass. 254, 119 NE 777. 
Mo.—Williams v. Monroe, 125 Mo. 
574, 28 SW 853; Madison County Bank 
v. Suman, 79 Mo. 527; Yowell v. Mace, 
221 Mo. A. 85, 290 SW 96; Taylor v. 
Helter, 198 Mo. A. 648, 201 SW 618. 
N. Y.—Cameron v. United Tract. 
Co. 6 App: | Div. SSU473 NYS 29 Sie 
Vitola v. Bee Pub. Co., 66 App. Div. 
582, 73 NYS 273; Skinner v. Jordan, 
46 Misc. 92, 91 NYS 322. 
Oh.—Brotton v. Allston, 2 Oh. Dec. 
(Reprint) 393, 2 WestLMonth 588. 
Pa.—Smith v. Western Maryland R. 
Co., 18 Pa. Dist. 918; Deisher v. Flan- 
nery, 27 Pa. Co. 286; Stark v. Lehigh 
Coal, ete., Co., 9 Kulp 467; Gilbough 
v. Keller, 11 Phila. 364, 3 WklyNC 78. 
Porto Rico.—Llorens y. Castillo, 22 
Porto Rico 624; Andino v. Knight, 20 
Porto Rico 185; Orcasitas v. Marquez, 
19 Porto Rico 454. 
S. C.—Parker v. Grayson, 10 S. C. 
La etd. 
Tex.—O’Leary v. Durant, 70 Tex. 
409, 11 SW 116; Lyon v. Paschal, 45 


Tex. 435; Graves v. Robertson, 22 
Tex. 130; Thompson v. Griffis, 19 Tex. 
115; Wilson v. Palmer,:18 Tex. 592; 


Blossman v. Letechford, 17 Tex. 647; 
Goodlove v. Gray, 7 Tex. 483; Thomas 
v. Goodman, 25 Tex. Suppl. 446; Fitz- 
patrick v. Dorris, (Civ. A.) 284 Sw 
303; Chaffee ve Bryan,)1 Tex. iA: "Cive 
Cas. 8.770; Burns vi) Batey, 1 Tex. As 
Civ. Cas. §:419. 

Wis.—Hall v. Graham, 49 Wis. 553, 
5 NW 943. 

[a] Uncertain return.—(1) A 
turn so uncertain as to render its 
meaning doubtful is not sufficient. 
Farmers’ Bank y. Riley, 209 Ky..54, 
272 SW 9. (2) “Executed Oct. 18th, 
1832, as commanded within” is not a 
sufficient return of a Summons. Ogle 
v. Coffey, 2 Ill. 239. (38) An affidavit 
by a sheriff made long after the al- 
leged service that, to the best of his 
belief, he made service on defendant, 
will not give the court jurisdiction. 
Pearson v. Pierce, 40 Oh. St. 231. 

Particular requisites of return: 
Manner of servive see infra §§ 270— 

274. 

Name of party served see infra $ 269. 


re- 
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in the language of the statute,?4 any other language 
showing complhance with the statute being effectual 
an action is deemed com- 
menced by the delivery of process to an officer for 
service, the return should also show when the proc- 
ess was received,®® but in other cases the time of 
It must appear that 
the process served was that in the particular action 
or proceeding’ wherein the return is produced.*® 
A sheriff making a return need not name therein 
the county of which he is sheriff ;?°® 
designate himself as sheriff, since the court is pre- 


and sufficient.2®° Where 


receipt need not be shown.?7 


sumed to know its own officers.*% 


return need show nothing which already appears 
of record elsewhere ;*1 but it must not depend upon 
facts extraneous to the process to which it relates, 


to render it intelligible.*? 


Redundancy or surplusage will not vitiate a re- 


huries 


Place of service see infra § 268. 
Process not served see infra § 278. 
Time of service see infra § 267. 
Presumptions in aid of return see 
infra §§ 279-291. 
Service of process in gemeral see 
supra §§ 56-256. 


34. Cain v. Courter, (Mo.) 215 SW 
ee 

35. Cain v. Courter, supra. 

36. Marshall v. Matson, 171 Ind. 


238, 86 NE 339. 
Service of process as commence- 
ment of action see Actions § 402. 


37. Miller v. Davis, (Tex. Civ. A.) 
180 SW 1140. 
38. Litchfield v. Burwell, 5 HowPr 


341, CodeRepNS 42, 9 NYLegObs 182. 

39. Thomas v. Colorado Nat. Bank, 
LARC olow bd16 9 P5501) Whiting ev. 
Hagerty, 5 La. Ann. 686; Kendrick v. 
Kendrick, 19 La. 36; Stoll v. Padley, 
98 Mich. 138, 56 NW 1042. 

Presumption of qualifications and 
authority of officer making service see 
infra § 282. 

40. Chompson v. Haskell, 2 PTL: 
215, 74 AmD 98. 


41. Mills v. Howard, 12 Tex. 9. 
42. Parker v. Grayson, 10 S. C. L. 
171; Scruggs v. Gribble, (Tex. Civ. 


A.) 17 SW (2d) 153. 

fa] WUnintelligible abbreviation in- 
sufficient.—A return must purport 
something capable of being under- 
stood without evidence aliunde; and 
the letters “N. E. I.” cannot be taken 
to mean non est inventus or to be 
sufficient to show that defendant was 
not found. Parker v. Grayson, 10 8. 
CHL SLi, 

43. Colley v. Spivey, 127 Ala. 109, 
28 S 574; Dale v. Modern Woodmen 
of America, 140 Ill. A. 16; Hennes v. 
Hebard, 169 Mich, 670, 135 NW 1078; 
Regent Realty Co. v. Armour Pack- 


ing Co., 112 Mo. A. 271, 86 SW 880. 
[a] Rule applied —A sheriff's re- 
turn of a summons, “executed by 


serving a copy on the within named 
defendant, except as stated below,” 
and dated and signed by the sheriff, 
where nothing is stated below, is sut- 
ficient proof of service to support a 
judgment by default. Colley v. 
Spivey, 127 Ala. 109, 28 S 574. 

Redundant or surplus matter dis- 
‘regarded see supra § 264. 


44. Ark.—Sheppard v. Hill, 5 Ark. 
308. 

eae aks v. Connell, 14 La. 
Ann. 

Meo wenhett Vv. Vinyard, 34 Mo. 


216. 

N. Y.-—Iselin, v. Henlein, 7 N. Y. Civ. 
Proce. 431, 16 AbbNCas 73, 2 HowPrNS 
pallies 

Tex.—Thomas v. Goodman, 25 Tex. 
Suppl. 446. 

45. Boise Valley Tract. Co. v. Boise 
City, 37 Ida. 20, 214 P 1037. ; 

46. Goddard v. Harbour, 56 Kan. 
744, 44 P 1055, 54 AmSR 608; Swear- 


PROCESS 


Made. 


nor need he 


In general, the 


[§§ 265-267 


‘ 


[§ 266] b. In Whose Name Return Should Be 
A return of process should be made and 
signed by the officer who in fact served or attempt- 
ed to serve it,*4 although it may be made by a deputy 
under his direction;*® and, on the other hand, when 
service has been made by a deputy, the return may 
be signed by the principal.*® 

A deputy, being usually not known to the court** 
and being deemed to act not for himself but for his 
principal,#® should sign a return of process execut- 
ed by him in the name of his principal by himself 
as deputy, or should designate the officer for whom 
he purported to act;4® and so in some jurisdictions 
a return by a deputy in his own name is invalid,°° 
except where his principal has died,*? but in others 
it 1s held to be sufficient.°? 


[§ 267] c. Particular Matters To Be Shown—(1) 


Time of Service. 


A return of service of process 


should show the time of service;**? but it need be 


ingen v. Swearingen, (Tex. Civ. A.) 
193 SW 442. See Orchard v. Peake, 
69 Kan. 510, 77 P 281 (return made 
and signed by a sheriff, when service 
was actually made by his deputy, is 
irregular, but not invalid); Kueff- 
ner v. Gottfried, 154 Minn. 70, 191 NW 
271 (while the better practice is to 
have the return show that the sheriff 
made the service by his deputy, a re- 
turn made by the sheriff and supple- 
mented by an affidavit of the deputy, 
stating the facts and circumstances 
of the service, is sufficient). 

[a] If deputy dies (1) after exe- 
cuting a writ, but without making a 
return, the sheriff may certify the 
doings of the deputy on the writ, and 
return it to the clerk’s office. Inger- 
soll v. Sawyer, 2 Pick. (Mass.) 276. 
(2) Where a deputy sheriff died: be- 
fore making return of a summons 
served by him, and’ affidavits were 
made showing statements made by 
him during his sickness as to the time 
and place, and defendants and others 
corroborated the statements so made, 
a motion to substitute proof of-service 
was properly granted, and the sheriff 
instructed to make proof of service, 
under his certificate, according to the 
affidavits. Barber v. Goodell, 56 
HowPr (N. Y.) 364. 


47. See Evidence § 1913. 
48. See Sheriffs and Constables [35 
Cye 1529]; United States Marshals 


£389 Cye 821]. 

49. Ala.—Briggs Vv. 
Minor 123; 
14. 

Cal.—Reinhart v. Lugo, 86 Cal. 395, 
24 P1089, 21° AmSR 52; Joyce v. 
Joyce, 5 Cal. 449. 

Ill.— Ditch v. Edwards, 2 Ill. 127, 26 
AmD 414. Compare Glencoe v. Peo., 
78 Ill. 382 (holding that, where serv- 
ice is had by a general deputy sheriff, 
the return should be in the name of 
the sheriff, but where service is made 
by a special deputy appointed for the 

particular purpose of serving process 
in the single case, by appointment in- 
dorsed thereon, as authorized by stat- 
ute, the return may be made in the 
name of the special deputy, there 
being no statutory requirement that 


Greenlee, 
Land v. Patteson, Minor 


he shall act in the name of the 
sheriff). 

Iowa.—Thompson v. Phillips, 198 
Iowa 1064, 200 NW 727; Gray v. Wolf, 
77 Iowa 630, 42 NW 504. 

Minn.—Kueffner v. Gottfried, 154 
Minn. 70, 191 NW 271. 

Miss.—Kelly v. Harrison, 69 Miss. 


856, 12-S 261. 
Mo.—-Harriman v. State, 1 Mo. 504. 
Pa.—] 7. Bowers, 133 Pa. 
332, 19 A 361; Bolard v. Mason, 66 
Paes: 
Tex.—Arnold v. Scott, 39 Tex. 378. 
Wis.—U. S. v. Lockwood, 1 Pinn. 


86. 
fa] 


Sheriff’s name below, instead 


of above, deputy’s signature.—It is 
immaterial that the name of the 
sheriff is written in the return of 
service of summons below, instead 
of above, that of the deputy by 
whom the summons was_ served. 
Zepp, v. Hager, 70 Ill. 223. 

50. State v. Fisher, 230 Mo. 325, 
130 SW 35, AnnCas1912A 970; Stuck- 
ert v. Thompson, 181 Mo. A. 518, 164 
SW 692; Bolard v. Mason, 66 Pa. 138; 
Kreiling v. Treffinger, 14 Pa. Dist. 
357. Compare Glencoe v. Peo., 78 Ill. 
382 (holding that, while a return 
made by a general deputy sheriff in 
his own mame is improper, a return 
by a special deputy sheriff appointed 
under the provisions of a statute to 
make service in the single case is 
valid when made in his own name 
without the name of the sheriff, there 
being no statutory requirement that 
such a special deputy shall act in 
the name of the sheriff). And see 
cases supra note 49, 

51. Timmerman y. Phelps, 
496 (under the statute the authority 
of the deputy continues after his 
principal’s death until a successor is 
appointed, and he has power to make 
return in his own name of process 
served by him). 


27 Il. 


52. "Ul: S.— Spafford v. Goodell, 22 
F. Cas. No. 13,197, 3 McLean 97. 
Ky.—Bean v. Haffendorfer, 84 Ky. 


685, 2 SW 556, 3 SW 138, 8 KyL 739. 

Mich.—Stoll v. Padley, 98 Mich. 13, 
56 NW 1042; Calender v. Olcott, 1 
Mich. 344. 

Okl1.—Mill Creek First Nat. Bank v. 
mllis,; Ax ~ Okl.. 5699) akbar iP a 6203 
AnnCas1912C 687. 

Tex.—Towns v. Harris, 13 Tex. 507; 
Miller v. Alexander, 13 Tex. 497. 


53. Ark.—Thompson vy. State Bank, 
5 Ark. 245; Gilbreath v. Kuykendall, 
PPATEFES OE 

Colo.-—Marlow v. Kuhlenbeck, 2 
Colo. 602. 


rae seae men v. Olmstead, 1 Root 


® 

lil.—Dick v. Moore, 85 Till. 66; 
Harding v. Larkin, 41 Ill. 413; Bletch 
v. Johnson, 35 Ill. 542; Chickering v. 
Failes, 26 Ill. 507; Ball v. Shattuck, 
LED. 299% Garrett v. Phelps, 2 Ill. 
331; Clemson v. Hamm, 2 Ill. 176; 
Wilson v. Greathouse, 2 Ill. 174. 

Iowa.—Hakes  v. ' Shupe, 27 Iowa 
Ree Wilson sigs King. Morr i06. 
ara v. Independence Lum- 
ber, ete, Co., 42 La. Ann. 226,7 S 533. 
wos: Calhoun v. Matlock, 4 Miss. 

N. J.—Stediford v. Ferris, 4N. J. L. 
108; Morford v. Perine, 3 N. J. L. 474, 

N. M.—Senescal vy. Bolton, 7 N. M. 
351, 34 P 446. 

Tex.—Sloan v. Batte, 46 Tex. 215; 
Clarkiva, Wilcox, 31 Texx322¢ Whita- 
ker yv. Fitch, 25 Tex. Suppl. 308; Llano 
Imp. Co. v. Watkins, 4 Tex. Civ. A. 
428, 23 SW 612. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number; 
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stated or indicated only with reasonable certainty.°4 
When a single date appears in the return, without 
any designation to the contrary, it is ordinarily ~ 
deemed to refer to the time of service and not. to 
The file mark of the clerk, in- 
dorsed upon the return, showing that it was filed with [9 
him at a time when the process was still in foree, is 
sufficient to show that service was made at a proper 


the time of return.®® 


time.°® 
[§ 268] (2) Place of Service.® 


Oe cuat eee v. Durbin, 26 Wis. 
[a] In England it is required by 


Order IX rule 15, which is substan- 
tially a reénactment of Common Law 
Procedure Act (1852) § 15 (15 & 16 
Vict. c 76), that the day of the month 
and week on which service is made 
shall be indorsed upon the writ within 
three days after service. Dymond v. 
Croft, 3 Ch. D. 512; Sproat v. Peckett, 
48 L. T. Rep. N. S. 755; Re Livesey, 


47 L. T. Rep. N. S. 328. ; 
54. Mansfield v. Ramsey, (Tex. 
Civ. A.) 196 SW 330. See Duke v. 


Spiller, 51 Tex. Civ. A. 237, 111 SW 
787 (as to whether the time of service 
was January 3 or January 4, there 
was no uncertainty, where it clearly 
appeared that the figure 4 had first 
been written and the figure 3 was 
thereafter written over it). And see 
eases infra this note; and supra note 
53 


[a] Manner of writing date.— (1) 
A return showing service in the year 
11, without any indication that the 
year 1911 was meant, is not for that 
reason defective, the date of service 
clearly appearing to the ordinary ob- 


server, “which is all the law does or 
ought to require.’ O’Donnell _ v. 
Kirkes, (Tex. Civ. A.) 147 SW 1167. 


(2) A return reciting that service was 
had ‘‘year 11, month 3, day 30,” suffi- 
ciently shows that service was made 
on March 30, 1911. Cloyes v. Phillip, 
(Pex, Civ. A.) 149 SW 549. “See. to 
same effect Stephens v. Austin, (Tex. 
Civ. A.) 298 SW 932; Miller v. Davis, 
(Tex. Civ. A.) 180 SW 1140. 

{b] Error in month stated.—A re- 
turn reciting that it was received on 


July 17 and served June 22 of the, 


same year, and which was filed on 
June 22 and was returnable to a term 
of court convening July 6, is suffi- 
cient to show service on June 22, it 
plainly appearing that the recital of 
receipt in July instead of June was a 
mere inadvertence. Miller v. Davis, 
(Tex. Civ. A.) 180 SW 1140. 

[ec] Service on several defendants. 
—(1) A return stating that service 
was had “at the following times,” 
listing the names of the respective 
defendants followed by a single date, 
shows that each defendant was served 
on the date given. Stephens v. Aus- 
Hin C Rex @lys) A>)! 29 Soin goa... C2) 
Where a sheriff’s return of service of 
summons on two defendants: certified 
that “I served the within summons 
on Charles Blanchard y 
then and there delivering him a true 
COPY, of the original summons; and 

I served the within summons 
on Mrs. Louisa D. Bernard . 
on the twenty-seventh day of March, 
1891, by then and there delivering to 
Charles Blanchard, a true and certi- 
fied copy of said original,” it suffi- 
ciently showed that both services took 
place at the same time, and was not 
defective for failure to show when 
service on such Charles was made. 
Senescal v. Bolton, 7 N. M. 351, 34 P 
446. (3) Return of service in case of 
multiple defendants see infra § 275. 

Construction of return in general 
see supra § 264. 


55. Marlow v. Kuhlenbeck, 2 Colo. 
602; Harmon v. Campbell, 30 Ill. 25; 
Cariker v. Anderson, 27 Ill. 358; 


But 


Orendorff v. Stanberry, 20 Ill. 89. a 


See Bancroft v. Speer, 24 Ill. 


In some jurisdie- 
tions, a return of service of process must show the 


PROCESS 


in the return.®° 


269] (3) Name of Party Served.*! 
of service of process should give the name of the 
party served or should designate him with such 


[50°C aie B65 


place where service was made;°* but in others such 
showing is not required.°® 
head of the return will be taken as indicative of the 
place of service when no other place is mentioned 


The venue given at the 


A return 


reasonable certainty as to leave no substantial doubt 


(holding: that such a return was in- 
sufficient, because failing to specify 
Whether the date given indicated the 
date of service or that of return); 
Ogle v. Coffey, 2 Ill. 239 (where a re- 
turn that the process was “Executed 
Oct. 18th, 1832,” was held insufficient 
as leaving “wholly uncertain’ wheth- 
er the date specified was intended for 
the day of service or the day on which 
the process was returned). 

56. Stephens v. Austin, (Tex. Civ. 
A.) 298 SW 932. 

Filing return see infra § 318. 

57. Place of leaving copy in case 
of substituted service see infra § 98. 

58. Ill.—Clemson vy. Hamm, 2 III. 
176; Wilson vy. Greathouse, 2 Te 174. 

Mo.—Taylor v. Helter, 198 Mo. A. 
643, 201 SW 618. 

Pa.—Kester v. Howley, 17 Pa. Dist. 
398; Bayard v. Mack, 35 Pa. Co. 530. 
Compare Schildt v. Valley R. Co., 25 
Pa. Dist. 792 (holding that a rule to 
set aside a service of process because 
the return does not state the place 
where service was made will be dis- 
charged where the petition for the 
rule shows that service was in fact 
made in the county where the action 
was brought). 

C.—-Lyles v. Haskell, 35S. C. 391, 
14 SE 829. 

Wis.—Zwickey v. Haney, 63 Wis. 
464, 23 NW 577. 

Alta. —Shragge v. Rabinovitch, 15 
Alta. L. 236, 51 DomLR 316, [1920] 
ak De eens 718. 

[a] Particularity of description.— 
(1) “It fis] desirable that the precise 
place of service should be stated;” 
but a return showing service “at Cal- 
gary, Alberta,” is not insufficient. 
Shragge v. Rabinovitch, 15 Alta. L. 
236, 23%, 51 DomLR 316; [1920], 1 
WestWkly 718. (2) A return of serv- 
ice at a designated building cannot be 
said to be full and explicit where 
such building is a large structure 
containing about fifteen hundred of- 
fices, but is sufficient as against an 
application to strike it. Bayard v. 
Mack, 35 Pa. Co. 530. 

[b] Service in specified county or 
municipality.—(1) A statement that 
service was made in a specified coun- 
ty of the state is a sufficient compli- 
ance with a statute requiring the re- 
turn to show the “place” of service. 
Lyles v. Haskell, 35 S. C. 391, 14 SE 
829. See Stephens v. Austin, (Tex. 
Civ. A.) 298 SW 932 (statement that 
the process was executed in a desig- 
nated county sufficiently showed 
where service was made, if such 
showing was required, which was not 
decided). (2) A return shownig serv- 
ice on defendant at a specified city 
is a sufficient statement of the place 
thereof. Texas Co. v. Garrabrandt, 
10 Porto Rico Fed. 296; Shragge v. 
Rabinovitch, 15  eAltan)) ie) 23i6s) o1 
DomLR 316, [1920] 1 WestWkly 718. 

[c] County designated but state 
omitted.— Where a return shows seryv- 
ice of summons in a certain county, 
it is sufficient, although it does not 
say that such service was made in 
the state, since the court will take 
judicial notice that the county is in 
the state. Zwickey v. Haney, 63 Wis. 
464, 23 NW 577. 

59. Ark.—Henry v. Ward, 4 Ark. 
150 [disappr Gilbreath v. Kuykendall, 
LPArk. 507. 

Iowa.—Williams v. Sill, 12 Iowa 511. 


if required, 


as to his identity,°? and should show that the serv- 
ice was made on the person to whom the process 


N. M.—Orosco v. Gonzales, 19 N. 
MM. 0304141 Prent: 

Tex. “_Hays Ve Byrd.~14) Pex) 'Civag AY 
24, 36 SW 777; See Stephens v. Austin, 
(Civ. A.) 298 SW 932 (not deciding 
whether or not the place must be 
stated in the return, but holding that, 
it had been sufficiently 
stated). 

Va.—Guarantee Co. of North Amer- 
ica v. Lynchburg First Nat. Bank, 95 
Va. 480, 28 SE 909. 

Presumption that service was made 
at proper place see infra § 287. 

60. Davis v. Richmond, 35 Vt. 419. 
See Northwood v. Barrington, 9 N. H. 
369 (the venue shows the service to 
have been made in the county spec- 
ified, and cannot be regarded as imma- 
terial or surplusage; and so if the 
county so specified is outside that in 
which the officer had authority to 
serve the process, the service is bad 
and does not confer jurisdiction). But 
see Taylor v. Helter, 198 Mo. A. 643, 
201 SW 618 (holding that, under a 
statute specifically requiring the of- 
ficer to state in his return the place 
of service, a return failing so to 
state cannot be aided by presumption 
or intendment appearing from the 
caption or venue thereof). 

61. Name of person: 

Generally see Names 45 C. J. p 365. 
On whom substituted service made 

see infra § 273. 

62. Ala.—Snelgrove Vv. Mobile 
Branch Bank, 5 Ala. 295. 

Ark Rose v. Ford, 2 Ark, 26; Gil- 
breath v. Kuykendall, 1 Ark. 50. 

Cal.—Houghton v. Tibbets, 126 Cal. 
57, 58) Poss 

Colo.—Schlacks v. Johnson, 13 Colo. 
Av eusOo6 He Guia. 

Tll.—Richardson v. Thompson, 41 
Ill. 202; Underhill v. Kirkpatrick, 26 
fll. 84; Pardon '\v.. Dwire, 23 Ill25723 
Wanamaker v. Poorbaugh, 91 Ill. A. 
560 

Ind.—Brooks v. Allen, 62 Ind. 401; 
Johnson v. Patterson, 59 Ind. 237. 

Iowa.—Boker v. Chapline, 12 Iowa 
204; Longacre v. Simpson, Morr. 495. 

Ky.—Grider v. Payne, 9 Dana 188. 

La.—St. Louis Jewelry Co. v. Im- 
braguglio, 123 La. 389, 48 S 1007. 

Minn.—Sandwich Mfg. Co. v. Earl, 
56 Minn. 390, 57 NW 938. 

45 Miss. 


Miss.—W oodliffe v. Connor, 
Mo.—Spencer v. Medder, 5 Mo. 458. 


532. 


Nebr.—Johnson vy. Jones, 2 Nebr. 
126. 

Nev.—Allen v. Mayberry, 14 Nev. 
115. 

Or.—Abraham vy. Miller, 52 Or. 8, 
954P Si4. 


Porto Rico.—Dinkins vy. Prescot, 6 
Porto Rico Fed. 470. 

Tex.—Underhill v. Lockett, 20 Tex: 
130; Hough v. Coates, (Civ. A.) 25 SW 
SNS. 


Wis.—Schmidt v. Stolowski, 126 
Wis. 55, 105 NW 44. 
fa] Returns held _  insufficient.— 


(1) Summons against “Samuel B. Ban- 
croft,” return of service, on “S. B. 
Bancroft.’ Bancroft v. Speer, 24 Ill. 
227. (2) Summons against “Sylvanus 
H. Butterfield,’ return of service on 
“S. HH. Butterfield.’ Butterfield vy. 


Johnson, 46 Ill. 68. (3) Citation to 
“Mrs. Parmelia Brown,” return of 
service on ‘“‘Mrs. Brown.’ Brown v. 
Robertson, 28 Tex. 555. (4) Citation 


directed to “J. W. Booth,’’ 
SMxecuted eee 


) rewurn 
by delivering a 


566 [50 C.J.] 


was directed ;*%* 
quired.®4 


his name is set forth.®® 


true copy of the within process to the Post, 55 Nebr. 742, 76 NW 471. 


within named defendant, W. Booth.’ 
mee v. Holmes, 2 Tex. Unrep. Cas. 
y 

63. See cases infra this note. 

{a] Returns held insufficient.—(1) 
Citation against “‘Atanacio Vidauri,”’ 
return of service on ‘‘Rafael Vidauri.” 
Vidauri v. State, 22 Tex. A. 676, 3 SW 


347. (2) Process against “Jacob 
Kraig,’ return of service on “Jacob 
Krug.’ McClaskey v. Barr, 45 Fed. 
151. (3) Where “William T. C.” was 


the party sought to be served, and 
afidavit of service on, “W. F.C.” 
Houghton y. Tibbets, 126 Cal. 57, 58 
P 318. (4) Citation issued to ‘J. W. 
H.,”’ return of service on “J. N. H.” 
Hendon vy. Pugh, 46 Tex. 211. @5) 
Process directed to ‘Jack Reeves,” 
return reciting service on “Jack 
Reed,’ even though the return also 
recites that Jack Reeves is common- 
ly known as “Jack Reed,’ such re- 
eital not being sufficient proof. Reed 
v. McCutcheon, (Tex. Civ. A.) 217 
SW 274. 

Presumptions as to person served 
see infra §§ 284, 285. 

64. See cases infra this note; and 
supra note 62. 

[a] Thus (1) spelling defendant’s 
name in the return differently than in 
the writ does not invalidate the re- 
turn when the names are idem sonans. 
Dinkins y. Prescot, 6 Porto Rico Fed. 
470. (2) The insertion in the return 
of a superfluous initial letter does not 
invalidate it (Phillips v. Evans, 64 Mo. 
17), (8) nor does the addition of a 
superfluous terminal letter to the par- 
ty’s surname, where the return also 
recites that defendant was duly 
served (Alexander v. McDow, 108 Cal. 
25, 41 P 24), (4) nor the omission of 
mere words of description (Schmidt 
v. Stolowski, 126 Wis. 55, 105 NW 44); 
(5) nor does the use of a wrong chris- 
tian name in the return invalidate the 
judgment (Sandwich Mfg. Co. v. Earl, 
56 Minn. 390, 57 NW 928). 

[b] Returns held sufficient.—(1) 
Return that sheriff served the sum- 
mons on “James Mayberry” and ‘‘de- 


livered to the said Jame May a cer- 
tified copy of the complaint.” Allen 
v. Mayberry, 14 Nev. 115. (2) Return 


of summons issued against Harrison 
Johnson reciting service “on the with- 
in-named . Johnson.” Johnson v. 
Jones, 2 Nebr. 126. (3) Summons 
against “A. B. Sr.,”’ return of service 
“on the within named A. B. Jr.’””, Daw- 
sony. State. Bank, 3 Ark; BOE. (4) 
Writ against ‘‘Alfred Snelgrove,’’ re- 
turn of service on ‘“‘Snelgrove.” Snel- 
grove v. Mobile Branch Bank, 5 Ala. 
295. (5) Writ against ‘A. B. junior,” 
return of service on “A. B.” Sanders 
v. Dowell, 15 Miss. 206. (6) Writ 
against ‘Luther Burt,’ return of serv- 


IGS MON se ADULT Oe DavAswvis MB Ut, 8 of) 
Iowa 56. (7) Summons against 
“Schlacks,” return of service on 
“Schlack.” Schlacks v. Johnson, 13 


Colo. A. 180, 56 P 673. (8) Citation 
for “J. A. Townsend,” return of serv- 
ice on “J, A. Townsen.” ‘Townsend 
v. Ratcliff, 50 Tex. 148. (9) Citation 
against “KE. T. Stevens,” return of per- 
sonal service on “HE. TT. Stephen.” 
Dunn v. Hughes, (Tex. Civ. A.) 36 
SW 1084. (10) Service on a corpora- 
tion through its agent “H. L. Bode,” 
in the absence of a showing that H. L. 
Bode was not in fact the full name 
of the agent served. German Ins. Co. 
v. Frederick, 57 Nebr. 538, 77 NW 1106. 
(141). Summons toes J. (Cov return iof 
service on “C, one of the defendants 
herein.” Gate City Abstract Co. v. 


but strict accuracy is not re- 
The full name need not be given, so long 
as the party served is sufficiently identified;®° ‘and 
he need not be designated by name at all if he is 
described as the party named in the process wherein 
But a return omitting to 
name or designate the party purported to have been 


Ns 


(12) 
Summons against “A. J. VeaSey,” re- 
turn of service on “Jack Veaséy.’™ 
Veasey v. Brigman, 93 Ala. 548, 9 S 
728, 13 LRA 541. (13) Where defend- 
ant was “Victoria Brown,” return of 
service on “Victory Brown, defend- 
ant.” Brown v. Brown, 218 Ala. 339, 
105 S 171. (14) Return of service on 
“R, L. McCalley,’’ which also states 
that the process was served on the 
“within named defendant,’’ who was 
Rt Wate MeCaulley |, (©? Donnell: iv. 
Kirkes (Tex. Civ. A.) 147 SW 1167. 
(15) Summons directed to “Albert A.,” 
return of service on “the within- 
named Alfred A.’ Abraham vy. Miller, 
52-Or; -8, -95.P 814, . (16) Return of 
service on “the within-named D., de- 
fendant,’” where there was only one 
“D” mentioned in the summons. 
Barnes v. Colorado Springs, etce., 
Dist., R. Co., 42 Colo. 461, 94 P 570. 

65. Verdun v. Barr, 253 Il]. 120, 97 
NE 239; Venus v. Seannell, 3 La. A. 
(Orleans) 409; Dinkins v. Prescot, 6 
Porto Rico Fed. 470 

[a] Rule applied.—A return nam- 
ing the persons served by surname 
and initial only is sufficient, although 
some of the names as so written are 
identical, where the return recites 
that those served are the persons 
named in the process, in which their 
full names are given. Verdun v. Barr, 
253 Til. 120, 97 NE 2389. 

66. Gate City Abstract Co. v. Post, 
55 Nebr. 742, 76 NW 471; Abraham v. 
Miller, 52 Or. 8, 95 P 814; 

67. St. Louis Jewelry Co. v. Im- 
braguglio, 123 La. 389, 48 S 1007 
(where the return recited service of 
copies of the process and petition 
“by delivering them to in per- 


Necessity that return show 
requisites of service in general see 
supra § 265 

69. Ala. —Morrow v. Norvell-Shap- 
toe Hardware Co., 165 Ala. 331, 51S 

Ark.—Gatton v. Walker, 9 Ark. 199; 
Rose v. Ford, 2 Ark. 26; Gilbreath 
v. Kuykendall, 1 Ark. 50. 

Cal.—Pioneer Land Co. v. Maddux, 
109 Cal. 633, 42 P 295, 50 AmSR 67. 

Canal Zone.—Abate v. Raymond, 2 
Canal Zone 48. 

mi Standley v. Arnow, 13 Fla. 
361. 

Ga.—Crapp v. Dodd, 92 Ga. 405, 17 
SE 666. 

Ill.—Botsford v. O’Conner, 57 Ill. 
72; Vanmeter v. Durham, 31 Ill. 237; 
Ball v. Shattuck, 16 Ill. 399; Ogle v. 
Coffey, 2 Ill. 239, 

Ind.—Pigeg v. Pigg, 43 Ind. 117. 

Iowa.—Grosvenor v. Henry, 27 Iowa 
269; Farris v. Powell, 10 Iowa 553; 
Park v. Long, 7 Iowa 434; Hodges v. 
Hodges, 6 Iowa 78, 71 AmD 888; Neal- 
ly v. Redman, 5 Iowa 887. 

Kan.—Sexton v. Rock Island Lum- 
ber, ‘etc,, Co., 49 Kan, 153) 30 P1764. 
Si ih TS he v. Newkirk, 83 Ky. 
Mercer wean | v. Kendrick, 19 La. 

Me.—Blanchard v. Day, 31 Me. 494. 

Mass.—Graves v. Cushman, 131 
Mass. 359. 

Minn.—Goener v. Woll, 26 Minn. 154, 
2 NW 163. 

Miss.—-French v. State, 53 Miss. 
651; Hargus v. Bowen, 46 Miss. 72; 
Moore v. Coats, 43 Miss. 225; Ran- 
kin v. Dulaney, 438 Miss. 197; York 
v. Crawford, 42 Miss. 508; Wolley 
v. Bowie, 41 Miss. 553; Robertson v. 
Johnson, 40 Miss. 500; Merritt vy. 
White, 37 Miss. 438. 


served is wesuticionnn of 

[§ 270] (4) Manner of Service®®-—(a) In General. 

- A return of service of process should show clearly 

and fully the manner in which service was made, so 

that it may appear of record whether the statutory 

requirements as to manner of sérvice have been sub- 
stantially complied with.°® 


[§§ 269-270 


‘ 


Mo.—Charless v. Marney, 1 Mo. 537; 
Knoll v. Woelken, 13 Mo. A. 275. 
Nebr.—Forbes v. Bringe, 32 Nebr. 
757, 49 NW 720; Betts v. Boyd, 31 
Nebr. 815, 48 NW 889; Brown v. 
Brown, 10 Nebr. 349, 6 NW 397. 
N. H.—Pendexter v. Cole, 66 N. H. 
270} 20 “AY 3312 


N. J.—Crisman v. Swisher, 28 N. 
J. L. 149; Moore v. Miller, 16 N. J. L. 
23330 Rossiv.- Ward, 160°N. SLs 2e3 


Stediford v. Ferris, 
Morford v. Perine, 
Shin v. Earnest, 2 N. 
lon v. Hooper, 3 New ae 9a5 
v. Van Ness, 2. N. J. L. 84; Layton v.-. 
Cooper, 2 Naeem 6 2 

N. Y.—Hughes v. Mulvey, 3 N. Y. 
Super. 92. 

Oh.—Brotton v. Allston, 2 Oh. Dec. 
(Reprint) 393, 2 WestLMonth 588. 

Ok1. —Carignano v. Box, 97 Okl. 184, 


4 SN. Jeatlaealoss 


1223 P 673 


Or.—Harris v. Sargeant, 37 Or. 41, 
60 P 608. 

Pa.—Wilson v. Hayes, 18 Pa. 354; 
Smith v. Western Maryland R. Co., 
18 Pa. Dist. 918; O’Brien v. Bartlett, 
29 Pa. Co. 124; Roushey v. Feist, 10 


Kulp 79; Philadelphia v. Cathcart, 
10 Phila. 103; Lenore vy. Ingram, 1 
Phila. 519; Buchanan v. Specht, 1 
Phila. 252; Beyerly v. Hunger, 1 


bets 354; Leis v. Yost, 1 Woodw. 

Porto Rico.—Orcasitas v. Marquez, 
19 Porto Rico 454. 

Rie I.—Sheldon v. Comstock, 3 R. I. 

S. C.—Prince v. Dickson, 39 S. C. 
477, 18 SE 83. 

Tex.—Lauderdale v. R. & T. A. 
Ennis Stationery Co., 80 Tex. 496, 16 
SW _ 308; Sanders v. City Nat. Bank, 
12 SW 110; Graves v. Drane, 66 Tex. 
658, 1 SW 905; Holliday v. Steele, 65 
Tex. 388; Continental Ins. Co. v. Mil- 
liken, 64 Tex. 412; Johnson v. Barth- 
old, 43 Tex. 556; King v. Goodson, 42 
Tex. 152;- Aill-v. Grant, 83 Tex, 132% 
Chandler _v.. Scherer, 32 ‘Tex. 573: 
Clark v. Wilcox, 31 Tex. 322; Ryan v. 
Martin, 29 Tex. 412; Fitzhugh v. Hall, 
28 Tex. 558; Thomason v. Bishop, 24 
Tex. 302; Graves v. Robertson, 22 
Tex. 130; Hart v. Clifton, 19 Tex. 56; 
Stevens v. Price, 16 Tex. 572: Mid- 
dleton v. State, 11 Tex. 255; Brooks 
v. Powell, (Civ. A.) 29 SW 809; Ran- 
dolph v. Schwingle, (Civ. A.) 27 SW 
955; Taylor v. Pridgen. (3) Tex. “Ay. 
Civ. Cas. § 89; Graves v. Le Geirse, 1 
Tex. A. Civ. Cas. § 812; Kleaden vy. 
Reynolds, 1 Tex. A. Civ. Cas. § 773; 
ee v. MeQuiddy, 1 Tex, A. Civ. Cas. 

Vt.—Johnson vy. Bennington, 
St. Re Cov, Si Vite bio 90m An 507. 

Va.— Wynn v. Wyatt, 11 Leigh (38 
Va.) 584. 

Wash.—Mitchell, etc., 
16 Wash, 108, 47 P 235 

W. Va.—Hall v. Harrisville South- 
ern) R. Co., 103) W. Va. 287, 137 SE 296. 

Ont.—Woods Ve Paden 1:0) Ont, ae 
6438, 6 OntWR 369. 

[al Reasons for rule.—‘‘There are 
sound reasons why the mode of ex- 
ecuting a writ of Summons should be 
distinctly stated. In default of an 
appearance, the court may be called 
upon by the plaintiff to allow a judg- 
ment against the defendant; and be- 
fore thus visiting a party with the 
penalty of a default, common and 
equal justice may demand that it 
should be unequivocally exhibited to 
the court by the record that the writ 
was served on a proper day and ina 
legal manner; while strict attention 
to the form of the return will do much 


etc., 


Co. v. O'Neil, 


ios aA ea Fae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 271] (b) Delivery of Copy or Other Docu- 
Where it is required that a copy of the 


ments.‘° 


to prevent remissness or negligence 
on the part of the officer charged with 
the important duty of executing the 


writ.” Weaver v. Springer, 2 Miles 
(Pa.) 42, 44. 
[b] Posting of copy.—A return 


that the summons was served on a 
person unknown by posting copies, 
not reciting the length of time they 
were so posted, was insufficient, the 
statute requiring posting for three 
weeks. Pioneer Land Co. v.-Maddux, 
109, Cal. 633, 42.P 295, 50 AmSR 67. 

[ec] Explaining contents of writ.— 
Where service of process was made by 
leaving a.copy with a member of the 
family of defendant, a return which 
failed to show that the officer ex- 
plained to such person the contents 
of the writ and that it was left at the 
usual place of abode of defendant was 
fatally defective. Hessler v. Wright, 
8) Ells Ac 229" 

[ad] Returns held sufficient.—(1) 
A return reciting: “I executed the 
within by reading to the within named 
Augustin Gatton, at his residence, in 
White County, on the 17th day of 
March, 1847, -C.. D., Sh’ff,’ ‘is. suffi- 
cient. Gatton v. Walker, 9 Ark. 199. 
(2) A return which recites, “Executed 
this writ, by reading it to the within 
named James Funk, May 8th, 1861,” 
is sufficient. Funk v. Hough, 29 Ill. 
145. (3) A return upon a summons, 
“Hxecuted personally, with original 
and copy, defendant claiming such,” 
is in conformity with the require- 
ments of the statute. Presley v. An- 
derson, 42 Miss. 274. (4) A sheriff's 
return that he served a Summons on, 
ete., “who attempted to avoid service 
by concealing himself, and running 
from me at the time I read this proc- 
ess to him at the place I last saw 
him,” is legally sufficient. Orendorff 
v. Stanberry, 20 Ill. 89. (5) A sheriff’s 
return in this form, “I. R. Simms sum- 
moned by reading,’ and signed by the 
sheriff, and dated, is sufficient. Simms 
v. Klein, 1 Tl. 371. (6).A return by 
a sheriff indorsed on a Summons, as 
follows: “Executed on the within- 
named J. J. Milam (the person named 
in the summons), this Oct. 12, 1870, 
by personal service, copy waived,” 
signed by the sheriff, is sufficient 
within Rev. Code p 489 art 63, re- 
quiring the sheriff to return process 
“with a written statement of his pro- 
ceedings thereon.’ Milam v. Strick- 
land, 45 Miss. 721. (7) Under a rule 
of court requiring a summons to be 
served on a defendant by “giving him 
notice of its contents,’ a return of 
service of a writ by ‘making known 
the contents” to defendant is_ suffi- 
cient. Trimble v. Hrie Electric Motor 
Co., 89 Fed. 51. (8) A return that 
service on defendant was made “by 
delivering to him a copy of the within 
summons,’ with the date of service, 
is sufficient to show how service was 
Barbour v. Newkirk, 83 Ky. 


pe 

[e] Returns held insufficient.— 
(1) An entry by the sheriff that he 
had served defendants, naming them, 
“each with a copy of this within writ 
and process,’ does not sufficiently 
show that the service was personal, 
within the meaning of Code § 3457. 
Crapp v. Dodd, 92 Ga. 405, 17 SE 666. 
(2) Under an act providing that sum- 
mons may be served by producing the 
original summons to defendant and 
informing him of the contents, or by 
leaving a copy at his dwelling house, 
in the presence of one or more of his 
family, a return of the copy, “Served 
personally on defendant,” did not com- 
ply with the act. Lenore v. Ingram, 1 
Phila. (Pa.) 519. (3) A return is de- 
fective which does not show that the 
original process was shown to de- 
fendant at the time of. service, as ré- 
quired by statute. Woods vy. Fader, 
10 Ont. L. 643, 6 OntWR 369. (4) A 
return showing service on minors by 
delivering to each of them a true and 
sorrect copy of the process was in- 


PROCESS 


sufficient under Hill L. Annot. § 55 
subd 3, requiring summons to be 
served by delivering a copy thereof 
to minors personally, since such re- 
turn did not show personal delivery. 
pees v. Sargeant, 37 Or. 41, 60 P 

Particular requisites see infra §§ 
271-274. 

70. Delivery of “a” copy to sev- 
eral defendants as delivery of copy 
to each see infra § 275. 

Presumptions as to sufficiency of 
copy delivered see infra § 289. 


eee Ala.—Melvin v. Clark, 45 Ala. 
Cal.—Linott v. Rowland, 119 Cal. 

452, 51 P 687. 
10 Iowa 


Iowa.—Farris v. Powell, 
3 


La.—Anding v. Texas, ete., R. Co., 
158 La. 412, 104 S 190. 

N. Y.—Benedict v. 14 
HowPr 568. 

Oh.—Brotton v. Allston, 2 Oh. Dec. 
(Reprint) 393, 2 WestLMonth 588. 

Tex.—Sanders yv. City Nat. Bank, 
12 SW 110; Mosaic Templars of Amer- 
ica v. Gaines, (Civ. A.) 265 SW 721. 

[a] Sufficiency of return.—(1) The 
return of a sheriff that he executed 
process “by delivering to the within 
named A. B., in person, a certified 
copy of this writ, and a copy of peti- 
tion,” without stating what petition, 
is not sufficient. Tullis v. Scott, 38 
Tex. 537. (2) A sheriff’s return re- 
citing that the process was executed 
“by delivering to the defendant a true 
copy of this writ, together with the 
accompanying certified copy of peti- 
tion,” is sufficient. Hill v. Grant, 33 
Tex. 132. (3) A return stating that 
the officer served ‘‘a copy of the cita- 
tion and accompanying petition” 
should be construed as meaning that 
he served copies of both the original 
petition and a supplemental petition 
which the citation states accompanied 
it. »Andinge. y. ‘Texas; ete., R..Co., 158 
La. 412, 104 S 190 [mod 1 La. A. 180]. 

[b] Certified copy.—Under a stat- 
ute providing that, when a citation 
is served without the county in which 
the suit is brought, the officer shall 
deliver to each of defendants “‘the cer- 
tified copy of the petition accompany- 
ing the citation,” the return must 
show that the copy delivered to de- 


Warriner, 


fendants was certified, and it is not, 


sufficient to state that “a copy of the 
petition” was delivered to defendant, 
although the citation recites that a 
certified copy accompanies the cita- 
tion, and is to be served with it. Lau- 
derdale v. R. & T.. A. Ennis Station- 
ery Co., 80 Tex. 496, 16 SW 308. 

[ec] “Copy” as copy of petition.— 
Where the statute requires the of- 
ficer to state whethér a copy of the 
petition was demanded, a return, “No 
copy demanded,” will be presumed to 
refer to a copy of the petition, and 
not to a copy concerning which no 
duty is laid on the officer. Cobb v. 
Newcomb, 7 Jowa 43. 

Service of pleading with process 
see supra §-.80. 

72, Cal.—Brown v. Lawson, 51 Cal. 
615. ; 

Ill.— Hedges v.-Mace, 72 Ill. 472. 

Miss.—McAllum vy. Spinks, 129 Miss, 
237,91 S 694. ‘ 

Nebr.—Betts v. Boyd, 31 Nebr. 815, 
48 NW 889. 

N. Y.—Cook v.’ Howe, 26 Hun 673; 
Duval v. Boston, etc., R. Co., 58 Misc. 
504, 111 NYS 629. 

Oh.—Goodrich v. Hamer, 8 Oh. Dec. 
(Reprint) 441, 8 CincLBul 11. 

O}di——Carignano, v.' Box, 197 OK, 
184, 223 P- 673. 3 

Pa.—Borinsky v. McCaleb, 26 Pa. 
Dist. 813; Herrington v.,. Harter, 21 
Pa. Dist. 369, 39 Pa. Co. 181; Brenner 
v. Meltzer, 14 Pa. Dist. 461. 

Tex.—Mosaic Templars of America 
v. Gaines, (Civ. A.) 265 SW 721. 

Vt.—Johnson v. Bennington, etc., St. 
Ris COu.87 Vt. .519,-90, A507. 

W. Va.—Hall v. Harrisville South- 
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petition or complaint™! or of the process?? be de- 
livered to, or left with, defendant, or that other pa- 


ern R. Co., 103 W. Va. 287, 137 SE 236, 

See Morrison v. Covington, 211 Ala. 
181, 100 S 124 (return that process 
was “executed by personal service and 
notice of garnishment by leaving copy 
at his home” does not show personal 
service of a copy on defendant, and 
is insufficient). 

But see N. S. Sachs Drygoods Co., 
Ltd. v. Hart, 19 Hawaii 494 (holding 
that, while delivery of a copy as re- 
quired by statute might well be shown, 
failure to do so does not invalidate 
the return). 


[a] “Serving”’ defendant with 
copy.—(1) A return, “Executed by 
serving the defendant with a true 
copy,’ is bad, under the statute, as 


not showing the manner of service. 
and not showing that it was delivered 
to him in person. Graves v. Robert- 
son, 22) Tex, 130. (2) A return recit- 
ing that the officer “‘served a copy” of 
the complaint shows that he left a 
copy with defendant. McGowin v. 
Dickson, 182 Ala. 161, 62 S 685: (3) 
To serve defendant with a true copy 
is ‘to deliver to him a true copy.” 
Hedges v. Mace, 72 Ill. 472. (4) 
A return reciting that the officer de- 
livered to defendant corporation “in 
person” a copy “by service upon 8, 
its local agent, in person,” sufficient- 
ly shows that a copy was delivered to 
S, especially as it was impossible to 
have delivered it to defendant, a cor- 
poration, it being incapable of receiv- 
ing it except through some person 
who represents it. Missouri, etc., R. 
Co. Va) Birdwell, (Dex. Civ, 2A. aes 
SW 232; Missouri, etc., R. Co. v. Hen- 
derson, :(Tex.! (Civ. A.)) 123.SiW .232: 
Missouri, ete., R. Co, v. Lovelady, 
(Tex. Civ. A.) 123 SW 232; Missouri, 
ete. .R. iCouwvaiseoggin,, S57 Dex Cine 
A. 349, 123 SW. 229. 

[b] Delivery to defendant in per- 
son.—(1) A recital of the delivery of 
a copy of process to defendant im- 
plies delivery to him in person. Betts 
v. Boyd, 31 Nebr. 815, 48 NW 889; 
Carignano v. Box, 97 Okl. 184, 223 P 
673. (2) A process indorsed “executed 
by personal service and copy’’ means 
that defendant was personally handed 
a copy of the process, and is a suffi- 
cient return. McAllum y. Spinks, 129 
Miss. 237, 91 S 694. (3) A statement 
that a copy of the writ was left with 
defendant is equivalent to a_ state- 
ment that it was served by delivering 
BAcoDy to him. Buck v. Buck, 60 Ill. 
105. 

[ce] “Givine” or “leaving” as equiv- 
alent to “handing” copy.—(1) A re- 
turn of service by ‘giving’ a copy 
of the process personally to the per- 
son served shows a sufficient compli- 
ance with a statute requiring that 


service be made “by handing” a copy. 
Borinsky v. McCaleb, 26 Pa. Dist. 


813. (2) But a return which recites 
service by “leaving” a copy with de- 
fendant is not a compliance with such 
a statute. Fenner v. Prudential Ins. 
Cos, 9) Par sDist, cls. 

{d] Recital of “delivery” does not 
show copies left with defendant.—A 
return reciting service by delivering 
copies of the process to the person 
served is insufficient in the absence 
of an averment that the officer left 
such copies with him, as required by 
statute. Duval v. Boston, ete, R. 
Co., 58 Misc. 504, 111 NYS 629. 

[e] Attested copy.—Where the 
statute requires service of process by 
delivering “a true and attested copy” 
to defendant, a return showing mere- 
ly delivery of “a true copy” is not 
sufficient. Standard Talking Mach. 
Co. v. Bonani, 23 Pa, Dist. 201, 41 Pa. 
Co. 427; Herrington v. Harter, 21 Pa. 
Dist.’ 369, 39 Pa. Co. 131; Brenner’ v. 
Meltzer, 14 Pa. Dist. 461. 

{f] Certified copy.—(1) The sher- 
iff's return that he served a “copy” 
of the summons is equivalent to a 
return that he served a copy certified 
by the clerk, as required by statute. 
Brown v. Lawson, 61 Cals 615. © .(2) 


568 [50 C.J.] 


pers or writings be served therewith,’* the return 
should show compliance with such requirement. 
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[§§ 271-273 


when defendant is a nonresident.7? 
When a stat- 


[§ 272] (c) Mode Authorized Only in Specified 
Where service is permitted to be made on 
particular persons or in a particular manner only 
in certain contingencies or at certain places, the ex- 
istence of such conditions should appear when the 
return shows service on any such person or in such 
manner,’° as where substituted service’® is author- 
ized only when defendant cannot be found,?7 or 
where service on a resident agent*® is permissible 


Cases.74 


Presumption that certification was 
made by proper officer see infra § 289. 

{g] “rue” copy.—(1) A _ return 
showing the delivery of a “true copy” 
of the process means a copy with al] 
indorsements upon it, as required by 
statute. Goodrich vy. Hamer, 8 Oh 
Dec. (Reprint) 441, 8 CincLBul 11 
(2) A return of service of a notice and 
affidavit attached by delivering to de- 
fendant “a true copy thereof” suffi- 
ciently indicates that the affidavit 
was served as part of the notice and 
at the same time and in the same man- 
ner. Hall v. Harrisville Southern R. 
Co., 108 W. Va. 287, 137 SE 226. 

[h] “Copy” as copy of process.— 
A return on a summons, “Served by 
reading and delivering a true copy to 
Wm. R. Morrison, a director of the 
defendant,” is not insufficient as fail- 
ing to show what was served and 
what was delivered. Cairo, etc. R. 
Co. Vv. Holbrook, 92 TLL 297. 

Service by, or accompanied with, de- 
livery of copy see supra §§ 76, 78. 

73. Melvin v. Clark, 45 Ala. 285; 
Farris v.. Powell, 10 Iowa 553; Ben- 
edict v. Warriner, 14 HowPr (N. Y.) 
568; Brotton v. Allston, 2 Oh. Dec. 
(Reprint) EAN epee 4 WestLMonth 588. 

74. Mode of service generally see 
supra §§ 56-256. 

75. Abate v. Raymond, 2 Canal 
Zone 48; Lackey v. Donnelly, 25 Pa. 
Dist. 771; Hoefling v. Pelican Mut. L. 
ins! Co. 23 Pa: Dist "117-" Smith vy. 
Western Maryland R. Co., 18 Pa. Dist. 
918; Goodwin v. Wherry, 12 Pa. Dist. 
34, 26 Pa. Co. 570; Buonomo v. Juncas, 
28 Porto Rico 380; Hernandez v. Ros- 
ado, 22 Porto Rico 360. See also cases 
infra notes 77, 79. 

[a] Service on agent of corpora- 
tion only when service on executive 
officer impossible.—(1) A return show- 
ing service on an agent of a cor- 
poration which fails to show why 
service was not had on the president, 
secretary, treasurer, cashier, chief 
clerk, or other executive officer, or 
that any attempt at service on these 
had failed, is defective. Smith v. 
Western Maryland R. Co., 18 Pa. Dist. 
918. (2) Service on agent of corpora- 
tion generally see Corporations §§ 
27909, 2910. 

[b] Usual place of business of 
agent.— Under a statute permitting 
service on defendant’s agent when 
defendant is a nonresident and en- 
gaged in business in the county, and 
‘requiring service to be made at the 
usual place of business or residence 
of such agent, a return showing that 
service on the agent was made at the 
usual place of business of defendant 
is defective. Goodwin v. Wherry, 12 
Pas Dist.134;26) PaiCov 670. 

76. See supra §§ 95-104. 

77. U. S.—Settlemier v. Sullivan, 
97 U. S. 444, 24 L. ed. 1110; Harris v. 
Hardeman, 14 How. 334, 14 L. ed. 444, 

Iowa.—Le Grand vy. Fairall, 86 Iowa 


211, 53 NW.115; Bonsall v. isett, 14 
Iowa 309; Grant v. Harlow, 11 Iowa 
429; Hikenburg v. Barnett, 10.Iowa 
593; Sidles v. Reed, 10 Iowa 589; 


Chittenden vy. Hobbs, 9 Iowa 417; Nos- 
ler v. Githens, 9 Iowa 295; Davis v. 
Burt. 7 Iowa 56. 

La.—Corcoran v. Riddell, 7 La. Ann. 


268; Oakey v. Drummond, 4 La. Ann. 
363; Kendrick vy. Kendrick, 19 La. 
36. 


Miss.—Hammond v. Olive, 44 Miss. 
543; Mullins v. Sparks, 43 Miss. 129. 
N. J.—Cooper v. Roberts, 16 N. J. 
L. ae Polhemus v. Perkins, 15 N. J. 


Nis 

N. Y.—Shapiro v. Goldberg, 31 
Misc. 755, 64 NYS 88. 

Pa»—Lackey vi Huohw25 ra, Dist: 
92; Hoefling v. Pelican Mut. L. Ins. 
Co., 28 Pa. Dist. 117; Lay v. Levering, 
20 Pa. Dist. 1093; Musselman v. Reese, 
19 Pa. Dist. 249; Com. v. Langan, 17 
Pa. Dist. 807; American Hotel Supply 
Co. v. Bryant, 38 Pa. Co. 130; O’Brien 
v. Bartlett, 29 Pa. Co, 124. 

Wash.—Mitchell, ete., Co. v. O’Neil, 
16 Wash. 108, 47 P 235. 
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W. Va.—Johnson vy. 
W. Va. 464, 52 SE 489. 
Wis.—Matteson v. Smith, 37 Wis. 
333; Lewis v. Hartel, 24 Wis. 504; 
Knox v. Miller, 18 Wis. 397. 
{a] RBeturns held insufficient.—(1.) 


Ludwick, 


A return on a summons that service 


was made by leaving a copy for de- 
fendant, because defendant being sick, 
the officer “could not see her,” gave 
the court no jurisdiction, the only 
statutory provision for service by 
leaving a copy with a member of the 
family being where a party is “not 
found within the county of his rés- 
idence.”’ La Grand v. Fairall, 86 
Iowa 211, 53 NW 115. (2) The return 
of an officer on a writ, stating that he 
executed it by leaving a copy with 
a member of the family of defendant, 
the latter “being absent,” is insuffi- 
cient under a provision of the statute 
allowing such service if defendant 
“could not be found.” Hammond y. 
Olive, 44 Miss. 543. 

Return of substituted service gen- 
erally see infra § 273. 

78. See supra § 101. 

79, Com. v.) Langan, 
807; Goodwin v. Wherry, 12 Pa. Dist. 
34, 26 Pa. Co. 570; Deisher v._Flan- 
nery, 27\Pa. Co. 286; Taylor v. Brown, 
13 Pa. Co. 655; Boyle v. Whitney, 8 
Pa. Co. 501; Miller v. Swayne, 2 Leg 
Rec (Pa.) 236. 

-Return of service on defendant’s 
agent generally see infra § 274. 

80. Showing facts essential to au- 
Rape substituted service see supra 


Life Pa. Dist, 


3 242, 
81. See supra §§ 94-104. 
s2. U. S.—King v. Davis, 137 Fed. 


198 [aff 157 Fed. 676, 85 CCA 348]. 
Ark.—Barnett v. State, 35 Ark. 501; 
Bruce v. Arrington, 22 Ark. 362; Parks 
v. Weems, 9- Ark. 439; Vaughn v. 
Brown, 9 Ark. 20, 47 AmD 730; Boyer 
Vv. Robinson, 6 Ark. 552; Patrick v. 
Johnson, 6 Ark. 380; ‘Ringgold Vv. 
Randolph, 4 Ark. 428; Johnson vy. 
State Bank, .3 Ark. 522; Dawson vy. 
State Bank, 3 Ark. 505. : 
Ga.—Jones v. Tarver, 19 Ga. 279. 
Ill.—Bletch v. Johnson, 35 Ill. 542; 
Townsend y. Griggs, 3 Ill. 365; Hess- 
ler v.- Wright; 8) Tll: Ay 229. 
Ind.—Pigg v. Pigg, 43 Ind. 117; 
Bryant v. State, 5 Ind. 245. 
Iowa.—Farris v. Ingraham, 34 Iowa 
231; Harris v. Wells, 10 Iowa 587; 
Tavenor v. Reed, 10 lowa 416; Davis 
v. Burt, 7 Iowa 56; Harmon y. Lee, 6 
Iowa 171; Neally v. Redman, 5 Towa 
387; Converse v. Warren, 4 Towa 158; 
Pilkey v. Gleason, 1 Iowa 85. 
Kan.—Sexton v. Rock Island Lum- 
ber, etc:, Co., 49 Kan. 153, 30) P 164: 
Nipp v. Bower, 9 Kan. A. 854, 61 P 


[§ 273] (d) Substituted Service.*° 
ute provides for substituted service of process by 
leaving a copy at the residence or place of business 
of defendant, or other place, or with certain desig- 
nated persons, as the case may be,*! a return of 
service so made must affirmatively show that every- 
thing required by the statute was strictly performed 
in the manner required by the statute,*? including 
the fact that the place at which the copy was left 
was a place of the character designated by statute,*®* 


448. 

La.—Lehman v. Broussard, 45 La. 
Ann. 346, 12 S 504; Adams v. Basile, 
35 La. Ann. 101; Arnault v. St. Julien, 
21 La. Ann. 630; Cole v. Hocha, 21 La. 


Ann. 613; McCracken v. Simms, 19 
La. Ann. 33; Feazel v. Cooper, 15 La. 
Ann. 462; Flynn v. Rhodes, 12 La. 
Ann. 239; Lancaster v. Carriel, 5 La. 
Ann. 147; Thibodaux v. Wright, 3 
La. Ann. 130; Griffing v. Caldwell, 1 
Rob. 15; Sparks v. Weatherby, 16 La. 


594; Pilié v. Kenner, 16 La. 570; Bal- 
lard v. Lee, 14 La. 211; Ireland v. 
Bryan, 3 Mart. N. S. 515; Baldwin v. 
Martin, 1 Mart. N. S. 519. 


eve 615; Sanborn v. Stickney, 69 Me. 
o . 

Mass.—Graves v. Cushman, 131 
Mass. 359. 


Minn.—Goener v. Woll, 26 Minn. 154, 
2 NW 163. 

Miss.—Robison v. Miller, 57 Miss. 
237; Hendricks v. Pugh, 57 Miss. 157; 
Hammond v. Olive, 44 Miss. 543; Bus- 
tamente v. Bescher, 43 Miss. 172; 
Glenn v. Wragg, 41 Miss. 654; Ford v. 
Coleman, 41 Miss. 651; Tomlinson v. 
Hoyt, 9 Miss. 515; Fatheree v. Long, 
6 Miss. 661. 

Mo.—Laney vy. Garbee, 105 Mo. 355, 
16 SW 831, 24 AmSR 391; Allen v. 
Singer Mfg. Co., 72 Mo. 326; Brown v. 
Langlois, 70 Mo. 226; Phillips NE 
Evans, 64 Mo. 17; Hewitt v. Weather- 
by, 57 Mo. 276; Smith v. Rollins, 25 
Mo. 408; Blanton v. Jamison, 3 Mo. 52. 

Nebr. -_ MecLanahan v. Chamberlain, 
85 Nebr. 850, 124 NW 684. 

N. H.—Bruce v. Cloutman, 45 N. H. 
oie ot AIM DD LL: 

N. J.—Derrickson v. White, 32 N. 


J. L. 137; Polhemus v. Perkins, 15 N. 
J. L. 435; Ballinger v. Sherron, 14 N. 
J. L. 144; Despreaux v. Barber, 3 N. 
J), 1041. 

N. Y.—Proctor v. Witcher, 15 App. 
Div. 227, 44 NYS 190; Peo. v. Mat- 


thews, 43 Barb. 168 [aft 38 N. ¥. 451]; 

Anonymous, 25 Wend. 677. 
Oh.—Gamble v. Warner, 16 Oh. 371. 
Pa.—Kinpacher, etce., Silk Dyeing 

Co. v. Cole, 16 Pa. Dist. 1015; O’Brien 


v. Bartlett, 12 Pa. Dist. 746; Weaver 
v. Springer, 2 Miles 42; Hoffa v. Wei- 
denhamer, 22 Pa. Co. 528; Miller v. 


Swayne, 2 LegRec 236; Stout v. Werts- 
ner, 15 Montg. Co. 48; Bar v. Purcil, 
2. Phila. 259; Johnson v. Aylesworth, 
3 Pittsb. 237; Hiester v. Muhlenberg, 
2 Woodw. 1: Sheaffer v. Dillsburg 
Kaolin Co., 18 YorkLegRec 7 

S.C State v. Toland, 36 'S » OLDS 
15 SE 599. 

Tex.—Roberts v. 
Tex. 307. 

Pa ye eek ks Trust Co. v. Stein- 

267 P 788. 

rae —Wynn v. Wyatt, 11 Leigh (38 
Va.) 584. 

Wash.—Mitchell, ete., Co. v. O'Neil, 
16 Wash. 108, 47 P 235. 

W. Va.—Midkifé vy. Lusher, 27 W. 
Va. 439; Capehart v. Cunningham, 12 
W. Va. 750; Lewis v. Botkin, 4 W. 
Va. 583s Vandiver v. Roberts, 4 W. 
Va. 493. 

Wis.—McConke 


Stockslager,, 4 


v. McCraney, 71 
Wis. 576, 37 NW 822; Pollard v. Weeg- 
ener, 13 Wis. 569; Rape v. Heaton, 9 
Wis. 328, 76 AmD 269. 
83. Ga. —Hays v. Atlanta Fourth 
Nat. Bank, 17 Ga. A. 409, 87 SE 147. 
La. —Griffing Vv. Caldwell, L Robs 15: 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and that the person with whom it was left was one 
In some: jurisdie- 
tions the name of the person with whom the process 
was left must be stated in the return,®® but in others 


of the class specified therein.’+ 


Meike heal. v. Stickney, 69 Me. 
be oO. 

pee ees bok uidee v. Jones, 9 Miss. 
, Mo.—Madison County Bank v. Su- 
man, 79 Mo. 527. 

Nebr.—McLanahan v. Chamberlain, 
85 Nebr. 850, 124 NW 684. 

N. H.—Bruce v. Cloutman, 45 N. H. 
37, 84 AmD 111. 

N. J.—Heilemann v. Clowney, 90 N. 
St L03 A. 687. 

N. Y.—Dixon v. Carrucci, 49 Misc. 
222, 97 NYS 380. 

Pa.—Connor v. Manchester, 6 Pa. 
Dist. & Co. 588; Duffield v. Latta, 21 
Pa. Dist. 780; Kester v. Howley, 17 
Pas Dist. 73.98% 

S. C.—State v. Toland, 36 S. C. 515, 
15 SE 599. 

Utah.—Columbia Trust Co. v. Stein- 
er, 267 P 788. 

Va.—Washburn v. Angle Hardware 
Co., 144 Va. 508, 132 SE 310. 

See also cases infra this note. 

[a] Dwelling house.— Under a 
statute permitting a summons to be 
servéd on defendant by leaving a copy 
at his “dwelling house,” a return of 
service on defendant by a copy left 
at his “residence” was_ sufficient. 
Achy v. Kline, 1 Woodw. (Pa.) 162. 

[b] Last place of residence.—A 
return reciting service by leaving a 
copy of the process at ‘the last 
known place of residence of the de- 
fendant” was a substantial compli- 
ance with a statute authorizing sub- 
stituted service by leaving a copy of 
the papers “at the defendant’s last 
place of residence.’ Dixon v. Car- 
rucci, 49 Misc. 222, 97 NYS 380. 

[c] Usual place of abode.—(1) A 
return of service at defendant’s “most 
notorious place of abode” shows'serv- 
jee at his “usual” place’ of abode. 
Hays v. Atlanta Fourth Nat. Bank, 
17 (Ga. A. 409, S7-SE 147. (2)) Butia 
return reciting substituted service at 
the ‘last home” of defendant is fatal- 
ly defective under a statute requiring 
Such service at defendant’s usual 
place of abode. Washburn v. Angle 
Hardware Co., 144 Va. 508, 132 SE 310. 
(3) And a return of service by leav- 
ing a copy at defendant’s “last known 
place of residence’? does not show 
compliance with a statute requiring 
copy to be left at his ‘usual’ resi- 


dence. MclLanahan v. Chamberlain, 
85 Nebr. 850, 124 NW _ 684. (4) 
under a statute permitting serv- 


ice at the ‘usual place of abode,” a 
return of service at the “last usual 
place of abode” did not show valid 
service. Madison County Bank v. 
Suman, 79 Mo. 527. (5) Where de- 
fendant was described in a writ as 
of L, in P county, a return by the of- 
ficer that he left a summons for him 
at his “last and usual place of abode 
in K county’ was indefinite and in- 
sufficient, since his last and usual 
place of abode in K county would not 
necessarily be his “place of last and 
usual abode within the state.” Swift 
v. Meyers, 87 Fed. 37, 13 Sawy. 583; 
Sanborn vy. Stickney, 69 Me. 343. (6) 
An. officer’s return that he left at “his 
dwelling house” of defendant a true 
and attested copy of the writ is a 
sufficient return that he left such 
copy at defendant’s “last and usual 
place of abode.’ Bruce vy. Cloutman, 
Ab IN El, co, 84 Ani potil, --c7) “And 
under a statute authorizing service of 
summons by leaving a copy at the 
place of defendant’s ‘abode,’ a re- 
turn that the same was left at a 
house or usual place of ‘‘residence”’ 
was sufficient, the expressions being 
substantially synonymous. State v. 
Molandy 36 S2a©, SLby 15: Sy 599) G00); 
Smithson v. Briggs, 33 Gratt. (74 Va.) 
180. (8) Buta return that a copy was 
left at ‘‘the residence of the defendant 
at the time service was made’ is 
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defective where service is required to 
be made by leaving a copy at defend- 
ant’s “usual place of abode.” Heile- 
mann v. Clowney, 90 N. J. L. 87, 103 
A 687: (9) A return showing that 
service was made by leaving a copy of 
the process at “the” last and usual 
place of abode is insufficient in fail- 
ing to state that it was left at de- 
fendant’s last and usual place of 
abode. Abbott v. Abbott, 101 Me. 343, 
64 A 615. 

[ad] Usual residence.—A return of 
service of petition and citation on 
defendant by leaving copies at “his 
residence” was sufficient, without 
showing that it was at his “usual 
residence,” in the absence of evidence 
that defendant had more than one 


domicile. Griffing v. Caldwell, 1 Rob. 
(Baris: 
Le] Public place.—Under a statute 


permitting substituted service by 
leaving a copy of the process “at 
some public place at the dwelling 
house of the defendant,’ a return 
“Pxxecuted [on defendant] by leaving 
a copy at her residence,” ete., is suffi- 
cient, as failing to show that it was 
left at some public place at the resi- 
dence. HEskridge v. Jones, 9 Miss. 595. 

a ERE: as to place see infra 

3 

Showing of place of service in gen- 
eral see supra § 268. 

84. Ark.—Ex p. Cross, 7 Ark. 44. 

Ill— Cost v. Rose, 17 Il. 276. 

Pipe gudereee hen v. Thompson, 12 Iowa 
Pen ee v. Kendrick, 19 La. 
pie Seat aera? GN aa v. Olive, 44 Miss. 

Mo.—Colter v. Luke, 129 Mo. A. 
702, 108 SW 608. 

Pa.—Kester v. Howley, 17 Pa. Dist. 
398; Hoffa v. Weidenhamer, 22 Pa. 
Co. 528. 

Utah.—Columbia 
Steiner, 267 P 788. 

[a] Member of family.—(1) Where 
the statute requires that service of a 
writ may be made by leaving a copy 
with a white member of defendant’s 
family, a return by the officer that he 
left a copy with “A. B., a member of” 
defendant’s family, is not sufficient 
to give jurisdiction over the person 
of defendant. Ex p. Cross, 7 Ark. 44. 
(2) A return that a copy was left at 
his place of residence with a person 
over fifteen years of age is insuffi- 
cient in not stating the person to be 
a member of his family. Dawson vy. 
State Bank, 3 Ark. 505. 

[b] Father or mother.—(1) A re- 
turn stating that a copy of the proc- 
ess was left at defendant’s dwelling 
house in the presence of his father is 
insufficient as failing to show that 
the father was a member of defend- 
ant’s family. Hoffa v. Weidenhamer, 
22 Pa. Co. 528. (2) Anda return of an 
original notice, “Served by leaving a 
copy of this notice with Mrs. Ann 
Thompson, the mother of J. W. 
Thompson, at his usual place of abode 
fe said J. W. Thompson not being 
found in my county,” was deficient in 
not showing that Ann Thompson was 
a member of the family of J. 
Thompson, or of the family where he 
had his residence. Lyon v. Thomp- 
son, 12 Iowa 183. 

[ce] Husband or wife.—(1) A re- 
turn that the copy was left with de- 
fendant’s husband does not show that 
it was left with a person of the 
family, for he may have been living 
apart from her. Wells v. Stumph, 88 
Ill. 56. (2) Nor is a return showing 
delivery of a copy to defendant’s 
wife a sufficient compliance with a 
statute providing for service by hand- 
ing copy to an adult member of his 
family, it not appearing that the wife 
was an adult or that she actually was 
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such showing has been held unnecessary.*® 
[§ 274] (e) Service on Agent.87 
1s made on a person as agent of defendant, the re- 
turn should show that he is such agent;8* and when 


Where service 


a member of defendant’s family. 
Standard Talking Mach. Co. v. Bonani, 
23ePa, Dist. 201, 41 Pa. Go. 427. See 
Cosmo vy. Piscetello, 24 Pa. Dist. 644 
(to the same effect where the words 
“an adult member of the family” fol- 
lowing the word ‘wife’ were erased 
from the printed blank used for the 
return). 

| [d] “Member” as “person” of fam- 
ily.—A return reciting service by 
leaving a copy with a “member” of 
defendant’s family shows a sufficient 
compliance with a statute requiring 
such copy to be left with a ‘person’ 
of his family. Colter v. Luke, 129 Mo. 
A. 702. 108 SW 608. 

[e] Person of lawful age.—(1) 
The return of the sheriff on a citation 
served at defendant’s domicile must 
show that the citation and a copy of 
the petition were served on a person 
of lawful age. Robinson v. Enloe, 10 
La. A. 435, 121 S 320. (2) Soa return 
that process was served by leaving a 
copy with defendant’s wife is in- 
sufficient, as not showing that the 
person with whom it was left was 
more than fourteen years old. Davis 
v. Burt, 7 Iowa 56. (3) So a return 
that process was served by leaving a 
copy with defendant’s wife is insuffi- 
cient, as not showing that the person 
with whom it was left was more than 
fourteen years old. Davis v. Burt, 
supra; Columbia Trust Co. v. Steiner, 
(Utah) 267 P 788. 

Service on agent see infra § 274. 

85. Montgomery v. Brown, 7 Ill. 
581;. Wilson v. Call, 49 Iowa 463; 
Clark v. Little, 41 Iowa 497; Leh- 
man v. Broussard, 45 La. Ann. 346, 12 


S 504; O’Hara v. Independence Lum- 
berwete.” Co. 42 Wan Annan 2720s ani 
533; Lewis v. Hartel, 24 Wis. 504. 


Compare Hass y. Leverton, 128 Iowa 
79, 102 NW 811, 5 AnnCas 974 (hold- 
ing that a return reciting that the 
copy was left with defendant’s wife, 
without naming her, is sufficient, for 
the wife bears the name of the hus- 
band, and, accordingly, her name is 
indicated with sufficient definiteness 
by the return). 

86. Ark.—Box vy. Equitable Securi- 
ties Co., 71 Ark. 286, 73 SW 100. 


Minn.—Vaule v. Miller, 64 Minn. 
485, 67 NW 540. 

Miss.—Robison y. Miller, 57 Miss. 
aNhe Morehead v. Chaffe, 52 Miss. 


Okl.—Bollenbach vy. Huber, 46 Okl. 
SUPA REED be RGSS 


Pa.—Goldman v. Teitlebaum, 10 Pa. 
Dist. 53; Linahan v. Lawson, 43,Pa. 
Co. 533; Palmer v. Fullerton, 32 Pa. 
Co. 46; Shea v. Plains Tp., 7 Kulp 
554. But see Earle v. Howarth, 8 Pa. 
Dist. 610, T Delo (Co.- 388; Regan we 
Timony, 7 Pa. Co. 65 (both holding 


that the name of the person with 
whom the copy was left should be 
given or such person otherwise suffi- 
ciently designated or identified). 

87. Service on agent: 
As substituted service see supra § 


Of corporation see Corporations §§ 

2909, 2910. 

Showing nonresidence of defendant 
to authorize service on agent see su- 
pra § 272. 

88. Planters’, etc, Bank v. Walk- 
er, Minor (Ala.) 391; Jacobs v. Sar- 
torius, 3 La. Ann. 9. See Reynolds v. 
Missouri, ete., R. Co., 224 Mass. 253, 


112 NE 859; Lowrie v. Castle, 198 
Mass. 825 83) NE WIAs ikimball av. 
Sweet, 168 Mass. 105, 46 NE 409 


(all holding that a return reciting 
service upon one merely described as 
“agent” of defendant, without show- 
ing that he was known to the officer 
to be such agent, and where the fact 
of agency does not otherwise appear, 
is insufficient). 

Presumption as to agent served see 
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the statute authorizes service to be made only on 
certain classes or kinds of agents, as is usually pro- 
vided with reference to corporations, the return 
should so characterize the agent served as to show 
that he was of the character or a member of the 
class designated by the statute.*® 

[§ 275] d. Service on Multiple Defendants. In 
the case of two or more defendants a return of pro¢- 
ess should show clearly on which one or ones service 
was made, and when and how it was made on 
each;°° and a return showing service on one, but 
silent as to another, is not sufficient to show that 
service was had on such other.°! Where process 
runs to more than one county, a general return of 
execution applies only to such of defendants as re- 
side within the county to which the process is- 
sued.°? 

Delivery of copies.°* Where a copy of the process 
is required by statute to be delivered to each of the 
defendants, the return must show a delivery to 

each.°* In some cases a return reciting service on 
two or more defendants by delivery of “a” copy has 
been held to be sufficient to show the delivery of a 
copy to each of the defendants,°®® but in other cases 
such a return has been held fatally defective.°® The 
fact that an officer whose return recites service on 
all the defendants charges fees for the service of a 
number of copies equal to the number of defendants 
has been held to show that each defendant was served 
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with a copy of the process;®? but there is also 8 au- 
thority to the contrary.®* 

[§ 276] e. Verification.2® Unless otherwise pro- 
vided by law,! an officer’s return of process need 
not be verified,? except, it would seem, when made 
by an officer of and in another state than that in 
which the action is brought or pending,? inasmuch 
as it constitutes the official oath of the officer.+ : 

[§ 277] f. Alterations.® Erasures or interlinea- 
tions subsequently found in a return of process will 
not nullify a judgment based upon it which recites. 
that the process was served on. defendant.® 

[§ 278] g. Process Not Served.? A return of 
process not served should show the facts from which 
the failure to make service resulted,® as that de- 
fendant is dead,® or could not be found in the coun- 
ty,+° or is exempt from service,t! or refused to re- 
ceive a copy of the process when offered,+? or that. 
the officer was kept off by force of arms.?% 

Not found. <A return of non est inventus!‘ is 
ordinarily sufficient to show that defendant could 
not be found within the county of the officer making 
the return;?® but a return of not found within the 
bailiwick of the officer is not sufficient where his 
bailiwick is or may be smaller than the county.*® 
On the other hand, a return that defendant cannot 
be found within the state is ineffective, as the officer 
cannot officially know the inhabitants of the state,1* 
although such a return may be good as to the ter- 


v. Easton Bank, 33 Pa. 


Tex.—Morgan v. Oliver, 60 Tex. Civ. 


infra § 285. 143; Vaughan v. State, 29 Tex. 278; 
89. See Corporations § 2917. Rutherford v. Davenport, (Tex. A.) 
90. Ind.—Colerick v. Hooper, 3]16 SW 110. See also cases infra notes 

Ind. 316, 56 AmD 505. 95-98. 

Mass.—Call v. Hageger, 8 Mass. 423. 95. Turner v. Jenkins, 79 Ill. 228; 
N. J.—Stults v. Outcalt, 6 N. J. L.| Greenman v. Harvey, 53 Ill. 386; 
130. Lipscomb v. Wood County, (Tex. 


Pa.—Epply v. Rhodes, 12 Pa. Dist. 
741. 

Tex.—Willis v. Bryan, 33 Tex. 429; 
Thompson v. Griffis, 19 Tex. 115; 
Fitzpatrick v. Dorris, (Civ. A.) 284 
SW 303; Swilley v. Reliance Lum- 
ber Co., (Civ. A.) 46 SW 387; Rush 
v. Davenport, (Civ. A.) 34 Sw 380; 
Randolph v. Schwingle, (Civ. A.) 27 
SW 955; Chowning v. Chowning, 3 
Max wAW Civ.) Case saL5o08 McDowell 
v. Nicholson, 2 Tex. A. Civ. Cas. § 268; 
ae ian v. Kellogg, 1 Tex. A. Civ. 
Cas. § 542 

fa] “Executed. 7— (1) Where a 
writ against several defendants is re- 
turned “Executed,” the court will in- 
tend that it was executed on all the 
defendants. Cantley v. Moody, 7 
Port. (Ala.) 448. (2) Process direct- 
ed to all the defendants by name, and 
returned by the sheriff “Hxecuted on 
the parties, this October 1st, 1870, 
with copy,” shows a sufficient serv- 
ice. Florence v. Paschal, 50 Ala. 28. 

[b] Service on “all in my _ baili- 
wick.”—A return of process, reciting 
that it was ‘‘Executed on all in my 
bailiwick but Richard Stratton,” is 
insufficient, it not appearing how 
many of the defendants resided in 
the bailiwick, Haeckwith v. Dam- 
ron, Jul. Ba Mone (kiy.) 235; 

{c] Substituted service on “mem- 
ber of their family.”—A return of 
service by leaving a copy at “the res- 
idence of A. R. and G. L. HE. with an 
adult member of their family” is in- 
sufficient, there being nothing to in- 
dicate that R and E lived in one 
family, and even if they did, only one 
copy was served. Epply v. Rhodes, 
12) Pay Dist, 741. 


91. Granberry v. Wellborn, 4 Ala. 
118; Dickison v. Dickison, 124 Ill. 
483, 16 NE 861: 


Presumption as to fact of service 
see infra § 279. 


92. Bozman v. Brower, 7 Miss. 43. 
93. Generally see supra § 271. 
94. Schramm v. Gentry, 64 Tex. 


— 


Commun. A.) 292 SW 522 [aff (Civ. A.) 
282 SW 278]; State Sav. Bank vy. 
Davis,’ 22 Wash. 406, 61 P 48; Keith 
v. Stiles, 92 Wis. 15, 64 NW 860, 65 


NW 860. 
96. In re Snyder, 136 NYS 670; 
Fitzpatrick v. Dorris, (Dex. (Civ. A.) 


284 SW 303; Kellam v. Prail, (Tex: 
Civ. A.) 185 Sw 988: Scott v. Ray, 


(Mex iCiy: AR) PPA SW 1002; Duke 
v. Spiller, 51 Tex. Civ. A. 237, 111 SW 
787; Chamblee v. Hufsmith, (Tex. 


Civ. A.) 44 SW 616; Rutherford v. 
Davenport, (Tex. A.) 16 SW 110; Ful- 
ton v. State, 14 Tex. A. 32. See Jack- 
son v. Tenney, 17 Okl. 495, 87 P 867 
(where such a return was held to be 
ambiguous, and parol evidence was 


admitted to show that no copy was |, 


delivered to one defendant). 

ape Martin v. Hargardine, 46 Ill. 
98. Duke v. Spiller, 51 Tex. Civ. A. 

237, 111 SW 787. 

99. Affidavit of service see infra 

§§ 3803-307. 

i, Jansen vy. Jansen, 16 Pa. Dist. 
2. Wolf v. Moyer, 21 Pa. Co. 624. 
38. Elvin v. Powell, 179 Iowa 899, 

162 NW 201. 

4 See supra § 257. 
5. Presumption as to time of mak- 

ing see infra § 291. 
6s. Gregory vy, . Bord, 14 Cal.) A385 

73 AmD 639. 

7. Time for return of process not 

served see supra § 262. 

8. See cases infra notes 9-13. 
9 Burr v. Dougherty, 14 Phila. 

(Pa.) 6. 

Return of mortuus est see 

text and note 32. 

10. Iowa.—Neally v. 

Iowa 387. 

La.—Abbott v. Pratt, 144 La. 741, 

81S 296. 

fe J.—Ford v. Munson, 4 N. J. L. 
vo. 

Okl.—Levy v. Tradesmen’s State 

Bank, 71 Okl, 245,176 P 512. 


infra 


Redman, 5 


A. 210, 129 SW 156. 
Va.—Brown v. Belches, 1 Wash. (i 


Via 9% 

[a] Diligence of officer.—(1) 
Where an officer returns process not 
served, he should ordinarily show the 
diligence used to- execute it; but 
where he states as a fact within his 
knowledge that defendant is not with- 
in his county, he need not state what 
further diligence was used to execute 
the process. Morgan vy. Oliver, 60 
Tex. Civ: A. 210;.129 SW ‘156. (2) But 
the officer need not state the degree 
of diligence used in his attempt to 
find defendant or to execute the proc- 
ess. Levy v. Tradesmen’s State Bank, 
THIN ORM 2/46 TG: B bl 29ee€3)) Presump- 
tion of due diligence see infra § 283. 

Return of not found in ence see 
infra text and notes 14-2 


11. Hunter v. eae 1 Woodw. 
(Pa.) 6. 
{a] In military service.—A return 


of a summons stating merely that 
defendant had gone to the war, with- 
out stating in what capacity, was in- 
sufficient, since it did not prove that 
“defendant was within the protection 
of the act of April 2, 1822, relating 
to those in military service. Hunter 
v. Weidner, 1 Woodw. (Pa.) 6. 

Exemptions from service of process 
see supra §§ 226-256. 

12. Fuller v. Kenney, 32 Me. 334 
(if a defendant refuses to receive a 
Summons offered him by the officer 
having the writ for service, the of- 
ficer may return that he deliver ed the 
Summons, or he may return the facts 
specifically, and they will be held to 
be a delivery). 


Service refused sée supra § 84, 


eine une v..Glisson, #4. NeeG@e 
14, 


Defined see Non 46 C. J. p 485 
text and note 7. 

As ground for attachment see At- 
tachment § 99. 

15. Macklot v. Hart, 12 Iowa 428. 

16. Gully v. Sanders, Litt. Sel. 
Cas. (Ky.) 424 

17. Greenup v. Bacon, 1 T. B. Mon. 
(Ky.) 108. 


—_t on 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ritory which he can officially notice.t8 A return of 
not found is improper where defendant is a known 
inhabitant of another county or state.19 Where it 
shows that the officer failed to. go to the dwelling 
house of defendant, a return of not found is or- 
dinarily nugatory,?° but a return that defendant has 
no Jast or usual place of abode within the county is 
sufficient.2! Where provision is made by statute 
for substituted service,?? a return of non est in- 
ventus is insufficient without a showing that de- 
fendant could not be served within the county. 
Under statutes authorizing judgment to be taken 
against less than all of joint defendants only when 
the other or others are not residents or inhabitants 
of the. county,?4 a return merely that such others 
were not found is insufficient to sustain such a judg- 
ment.”°® 

Nihil habet.2® A return of nihil habet may be 
proper where service cannot be made,?7 although non 
est inventus is more usual.?8 The former is a fuller 
answer to the command of the writ than the latter,?°® 
and so may be sufficient where a return of not found 
would be insufficient,?° as where substituted service 
could be had, although defendant was not found in 


person.*+ 


Mortuus est. When the officer to whom process has 


18. Greenup v. Bacon, supra. 
19. Kibbe v. Deering, 1 Litt. (Ky.) | 521 
244; Brennen v. Redfern, 11 Pa. Dist. 


1638; 
A. 268. 


248. 
20. Lodge v. State Bank, 


6 Blackf. 
(Ind.) 557. : 


21. Call v. Hagger, 8 Mass. 423. v. Merritt, 
22. See supra §§ 94-104. 
23. Moore v. Miller, 16 N. J. L.| Md. 497, 107 A 181. 


PROCESS : 


Kan.—Ingraham v. McGraw, 3 Kan. 


Lia.—Saucier v. McLean, (A.) 125 S 
Wise-Miller v. Humphrey, 7 La. 


Md.—Piedmont-Mt. Airy Guano Co. 
154 Md. 226, 
Adkins v. Shelbyville Mfg. Co., 


Mont.-—Gilliland v. 


[50 C.J.] 571 
: : 
been given for service knows that defendant is dead, 
the proper return is mortuus est,?2 and not nihil 
habet.?3 

[§ 279] 8. Presumptions—a. Fact of Service. 
Where the fact of service does not appear on the 
face of a return of process, it cannot be presumed.?4 

[§ 280] b. Truth of Return. In the absence of 
any contrary showing, the truth and correctness of 
a return of process which is regular on its face are 
strongly presumed.?® Such presumption has no ap- 
plication, however, where a mistake in the return is 
conceded.*® 

{§ 281] c. Performance of Officer’s Duty. A gen- 
eral presumption is ordinarily indulged, in aid of an 
officer’s return of process which is regular on its 
face, that the officer by whom it is made has done his 
duty in the premises,** unless the contrary appears.?§ 

[§ 282] d. Competency of Person Making Serv- 
ice. In aid of a return of process, it will ordinarily 
be presumed that the person by whom service was 
shown to have been made was competent to make 
it.2® Thus one who makes a return as an officer 
will be presumed to be duly qualified as such and 
authorized to serve the process in question,*° and to 
be an officer of the proper court*! and county ;*? 
one who purports to serve process as a deputy will 
164 NE 685. 

Ind.—Hitt v. Carr, 77 Ind. A. 488, 
130 NE 1; Union Tract. Co. v. Bar- 
nett, 31 Ind. A. 467, 67 NE 205. 

Ky.—Duboy v. Roberts, 6 Ky. Op. 
579; Pierce v. Cobb, 2 Ky. Op. 85. 

Mass.-——United Drug Co. v. Cordley, 
239 Mass. 334, 132 NE 56. 

Miss.—Gulf, ete., R. Co. v. Ramsey, 


98 Miss. 863, 872, 54 S 440 [cit Cyc]. 
Nebr.—Lexington First Nat. Bank 


140 A 62; 
134 


Palatine Ins. 


233; Brennen y. Redfern, 11 Pa. Dist. 
248 


24. See Judgments § 70. 

25. Doggett v. Jordan, 3 Fla. 215; 
Morris v. Knight, 1 Blackf. (Ind.) 106. 

26. Defined see Nihil 46 C. J. p 
479 text and note 33. 


27. Sherer v. Easton Bank, 33 Pa. 
134; Kinney v. Stoer, 14 Pa. Dist. 
131. 

28. Sherer v. Easton Bank, 33 Pa. 
134. 


Non est inventus see supra text and 
notes 14-25. 


29. Sherer vy. Easton Bank, 33 Pa. 
134. 

: 30. Sherer v. Easton Bank, supra. 

31. Sherer v. Easton Bank, supra. 


Insufficiency of return of ‘not 
found” where substituted service pos- 
sible see supra text and note 23. 


32. Burr v. Dougherty, 14 Phila. 
Gear yr6: 

33. Burr v. Dougherty, supra. 

34. Dickison v. Dickison, 124 Ill. 


483, 16 NE 861; St. Louis Jewelry Co. 
v. Imbraguglio, 123 La. 389, 48 S 1007; 
Scruggs v. Gribble, (Tex. Civ. A.) 17 
SW (2d) 153. 

35. U. S.—Darrow v. New York 
Postal Tel.-Cable Co., 229 Fed. 314 
[rev on other grounds 250 Fed. 581, 
163 CCA 597 (certiorari den 248 U. 8S. 
563 mem, 39 SCt 8 mem, 63 L. ed. 423 
mem, 255 U. S. 577 mem, 41 SCt 448 
mem, 65 L. ed. 794 mem) ]. 


Ala.—McAdams y. Windham, 191 
Ala. 287, 68 S 51. 
Ark.—Holman v. Lowrance, 102 


Ark. 252, 144 SW 190. 


Ida.—McCall v, Pocatello First Nat. 
Bank, 277 P 562; America ‘Fruit 
Growers, Inc. v. Wahmstad, 44 Ida. 


786, 260 P 168. 

Ill.— Kochman vy. O’Neill, 202 Ill. 
110, 66 NE 1047; Allegretti v. Stub- 
ent, 126. LU AL Ta.. 

Iowa.—-Heater v. Bagan, 206 Iowa 
1301, 221 NW 932; Des Moines: Coal, 
etc., Co. v. Marks Inv. Co., 197 Iowa 
589, 195 NW 597, 197 NW 628; Lyman 
vy. Walker, 192 Iowa 982, 185 NW 607; 
Glenn v. Miller,.186 Iowa 1187, 173 
NW 135; Pyle v. Stone, 185 Iowa 785, 
171 NW 156. 


Co., utd.; 59 Mont: 267, 196° RP -ib1. 

Nebr.—Campbell v. Harvard State 
Bank, 103 Nebr. 562, 173 NW _ 587; 
Janous v. Columbus State Bank, 101 
Nebr. 3938, 163 NW 327, 164 NW 1053; 
Unangst v. Southwick, 80 Nebr. 112, 
ne NW _ 989, 80 Nebr. 119, 116 NW 
864. 

N. J.—Hotovitsky y. Little Russian 
Creek Catholic St. Peter, etc., Church, 
78 N. J. Eq. 576, 79 A 340. 

N. C.—Raleigh Banking, etc., Co. v. 
Nowell, 195 N. C. 449, 142 SE 584; 
Burlingham y. Canady, 156 N. C. 177, 
72 SE 324. ; 

S. D.—Hays v. Alway, 39 S. D. 586, 
166 NW 139. 

Tex.—Pierce-Fordyce Oil Assoc. v. 
Staley, (Civ. A.) 190 SW 814; Dela- 
ware Ins. Co. v. Hutto, (Civ. A.) 159 
SW 73. Compare Reed v. McCutcheon, 
(Civ. A.) 217 SW 174 (holding that 
the only presumption which will be 
indulged concerning the verity of a 
return of service is that it was served 
upon the person named therein). 

Que.—Quebec Heights v. O’Byrne, 
55 Que. Super. 32, 20 Que. Pr. 238. 

[a] Return of de facto officer.— 
Where a deputy sheriff is shown to 
have been at least a de facto officer at 
the time he served and returned a 
summons, the presumption of regu- 
larity,attaches with reference to his 
acts, without proof of his appoint- 
ment by official record. Mosher v. 
McDonald, 128 Iowa 68, 102 NW 837. 

Return as conclusive or prima facie 
evidence of facts stated see infra §§ 
293-295. 

36. Little Rock Chamber of Coim- 
merce v. Reliable Furniture Co., 138 


Ark. 403, 211 SW 371. 


37. U.S.—Gonzales v. Ross, 120 U. 
S. 605, 7 SCt 705, 30 L. ed. 801; New 
River Mineral Co. v. Roanoke Coal, 
etc., Co., 110 Fed. 348, 49 CCA 78. 

Ala.—McKeagg v. Collehan, 13 Ala. 
828. 

Conn.—Whittlesey v. Starr, 8 Conn. 
134. ; 
Ida.—American Fruit Growers, Ine. 
vy. Walmstad, 44 Ida. 786, 260 P 168. 

Ill.— Sharp v. Sharp, 333 Ill. 267, 


v. Anderson, 106 Nebr. 204, 182 NW 
1021; Westman y. Carlson, 86 Nebr. 
847, 126 NW 515. 

N. Y.-——-Finucane vy. Warner, 194 N. 
Yor £605) S60 NI it 8ss Vian korres 
Wilds, 11 Barb. 520. 

Tex.—Calvert, ete., R. Co. v. Dris- 
kill, 31 'Tex..Civ. A. 200, 71 SW 997. 

38. Himmelberger-Harrison Lum- 
ber Co. v. McCabe, 220 Mo. 154, 119 
SW 357; Cummings vy. Brown, 181 Mo. 
711, 81 SW i158. 

39. Ga.—Rucker v. Tabor, 126 Ga. 
132, 54 SH 959. ‘ 

Ky.—Eversole v. Eastern Kentucky 
ieee Asylum, 100 SW 300, 30 KyL 

La.—Kendrick v. Kendrick, 19 La. 


Mass.—Brazill v. Green, 243 Mass. 
252, 137 NE 346. 
Nebr.—Gilbert v. Brown, 9 Nebr. 90, 


2N 376. 

Nev.—Sherwin v. Sherwin, 33 Nev. 
321,111 P, 286;,122 P.481, Annas 
1914A 108. 


N. Y.—Hess v. Smith, 16 Misc. 55, 
Si NOS TOD. 

Okl.—Bollenbach vy. Huber, 46 Okl: 
2G LAS LG: 

Tex.—Blain v. McManus, 2 Tex. 
Unrep. Cas. 314; Sun Mut. Ins. Co. v. 
Holland, 2 Tex. A. Civ. Cas. § 443. 

Wash.—Rodolph v. Mayer, 1 Wash. 
Arlisia. 

[a] Lawful age.—aA sheriff, deputy 
sheriff, or constable is presumptively 
of lawful age, and accordingly a re- 
turn made by a constable and deputy 
sheriff is not insufficient, although it 
fails to set forth that he was over 
twenty-one years of age as required 
by statute. Sherwin v. Sherwin, 33 
News, 3.21, 111. 2 286.0 a2, 4a sibs 
AnnCasl1914A 108. 

40. Whiting v. Hagerty, 5 La, Ann. 
686; Kendrick v. Kendrick, 19 La. 36; 
Brazill v. Green, 243 Mass. 252, 137 


NE 346. 
41. Rucker v. Tabor, 126 Ga. 132, 
54 SE 959. 
Citizens’ Bank v. Fort, 15 Ga. 
83 SE 678; Bollenbach v. 


42. 
A. 427, 
Huber, 46 Okl. 127, 148 P 716. 
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4 
be presumed to have been duly authorized as such;** 
when the service was made by a coroner, it will be 
presumed that the conditions existed which made 
service by him proper;** and when a previous grant 
of authority is necessary in order that one other 
than an officer may serve process, such grant will 
be presumed in order to support such service.*® 

[§ 283] e. Due Diligence. In the absence of any 
contrary showing, it will be presumed that an officer 
returning process not served,*® or making a return 
of substituted service,*7 exercised due diligence to 
execute the process and serve defendant, person- 
ally.4® 

[§ 284] f. Person Served*9—(1) In General. 
Where a return regular on its face recites service of 
process on a designated person, it will be presumed, 
until the contrary appears, that service was made 
on the person named therein,®® and that such per- 
son was the proper person on whom to make the 
service;°1 and where service on an infant defend- 
ant is shown, it-will be presumed that he was of 
such age that service could be made on him person- 
ally rather than on his parent or guardian.°? Where, 
however, a return of process directed to two or more 
defendants recites service by delivering a copy to 
“the within-named defendant,” no inference can be 
indulged as to the identity of the party served.®s 

[§ 285] (2) Service on Agent. Where a return 
of substituted service recites that the process was 
served on an agent of defendant,°* it will ordinarily 
be presumed that the person served was defendant's 
agent;®°° and although the return omits to set forth 

43. aap ent v. Brown, 9 Nebr. 90, 53. 
2NwW 3 

Beoiee’ by deputy see supra § 60. 8¢ 

44. Russell v. Durham, 29 SW 16, 54, 
16 KyL 516; Rodolph v. Mayer, 1 DOs 
Wash. T. 133. 

Service by coroner see supra § 61; | 56. 
and Coroners § 12 text and note 73. 56. 

45. Hess v. Smith, 16 Misc. 55, 37 
NYS 635. A 


Service by person specially author- 
ized see supra §§ 63-66. 


ae e 


eee Oe 


324; 
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etc., ‘R. Co. v. Young- 
62) Tex. (Civ. A. 6875 132) SiW' 
See supra § 274. 

Sandoval Zink Co. v. Hale, 133 
See also cases infra note 


Fulton v. Commercial Travel- 
ers’ Mut. Acc. Assoc., 


[§§ 282-288 


the character of the agent, it will be presumed that 
he was an agent permitted to be served on behalf 
of his principal by statutes restricting the class or 
character of agents on whom service may be made,°® 
as 1s usual in the case of corporations.°** 

[§ 286] g. Time of Service and Return.°* Where 
a return of service of process is without date, or 
the date is imperfectly or uncertainly stated, it will 
be presumed that the process was served within the 
time prescribed by law,°® and that the return was 
made at the proper time.®° 

[§ 287] h. Place of Service.61 Where a return of 
service of process fails to state where the service 
was made, it will be presumed, in the absence of any 
contrary showing, to have been made within the ter- 
ritorial limits of the officer’s authority,®? except in 
a suit on a foreign judgment, in which ease no such 
presumption will be indulged as to the service of the 
process on which the judgment was founded.** Sim- 
ilarly, where substituted service is shown, it will be 
presumed, unless the contrary appears, that the place 
where a copy of the process is stated to have been 
left was of the character designated by the statute 
providing for such service.*+ 

[§ 288] i. Manner of Service. While it has been 
held that no presumptions will supply an omission 
of a return of service of process to set forth the 
doing of all acts necessary to constitute a valid 
service,®® the rule appears to be more general that, 
where a return recites execution of the process, it 
will be presumed that it was executed in the man- 
ner provided by law;°® and where a statute provides 

Miss.—Gulf, ete., R. Co. v. Ramsey, 
98 Miss. 863, 872, 54 S 440 [cit Cyc]. 

Mo.—Crowley v. Wallace, 12 Mo. 


143. But see Taylor v. Helter, 198 
Mo. A. 643, 201 SW 618 (holding that, 


the place of service, as required by 
statute, nothing could be presumed in 


172 Pa. 117, 33 | favor of the regularity of the serv- 


Vargas v. Chan Hang Chiu, ice). 
29 Philippine 446. 
Crawford, 13 OhNPNS 73, 


See Parkinson v. Nebr.—Gilbert v. Brown, 9 Nebr. 90, 


76 (holding | 2 NW 376 


where the return failed to set forth, 


46. See supra § 278. 

47. See supra § 273. 

48. Ill.—Chickering v. Failes, 26 
Tll. 507. See Madison, etc., State Bank 
v. Old Reliable Motor Truck Co., 236 
Tll. A. 442 (holding a return that the 
officers of defendant corporation were 
not found sufficient as against the 
contention that it did not show that 
they could not be found). 

Iowa.—Neally v. Redman, 
387. 

Mo.—State v. Finn, 87 Mo. 310. 

N. C.—Tomlinson v. long, 53°N. C: 
469. 

Okl.—Levy v. Tradesmen’s State 
Bank, 71-Okl.. 245, 176 P 512. 

Tex.—Livar v. State, 26 Tex. A. 115, 
9 SW 552. 

49. Naming person 
supra § 269. 

50. Reed vy. McCutcheon, (Tex. Civ. 
A.) 217 SW 174. 

Presumption of truth of return in 
general see supra § 280. : 

51. Tishomingo First Nat. Bank v. 
Mache. ot MOL 86.) Leaman oll. 
Smithson v. Briggs, 33 Gratt. (74 
Va.) 180. 

{a] Defendant’s daughter as mem- 
ber of family.—Where a return of 
substituted service recited that a copy 
was left with defendant’s daughter at 
his residence, it may be presumed that 
the daughter was a member of the 
family of defendant, when the con- 
trary does not appear. Smithson v. 
Briggs, 33 Gratt. (74 Va.) 180. 

Service on agent see infra § 285. 
~52. Pierce v. Cobb, 2| Ky: Op. 85. 

Service of process in action against 
infant see Infants §§ 319-323. 


5 Iowa 


served see 


such a return sufficient, but obsery- 
ing that ‘it would be much better” to 
follow the statute strictly). But see 
Abate v. Raymond, 2 Canal Zone 48 
(holding a return insufficient which 
showed service on one described 
merely as “agent,” under a statute 
providing for service on a business 
or managing agent of the corpora- 
tion). 

57. See Corporations §§ 2909, 2910. 

58. Requisites of return as to time 
of service see supra § 267. 

59. Reid v. Jordan, 56 Ga. 282; 
Cosby v. Bustard, Litt. Sel. Cas. (Ky.) 
137; Stanton-Belment Co. vy. Case, 47 
W. Va. 779, 35 SE 851. But see Law- 
rence v. Stone, 160 Ala. 382, 49 S 376, 
135 AmSR 105 (refusing to indulge 
such presumption). 

When service should be made see 
supra §§ 74, 75. 

60. Com. v. Schmidt, 165 Ky. 351, 
176 SW 1166. f 

Time for making return see supra 
§§ 261-268. 

61. Place of service see supra §§ 
68-738, 98. 

2. U. S—kKnowles v. Logansport 
Gas Light, etc., 'Co., 19 Walli—58, 22 
L. ed. 70. 

Ark.—Henry v. Ward, 4 Ark. 150. 

Cal.—Crane v. Brannan, 3 Cal. 192. 

Tae aati CtGh (Ray COGS Ve 
Brant, 132 Ind. 37, 31 NE 464; 
etc., R. Co. v.. Quier, 16 Ind. 440. 

Kan.—Ingraham v. McGraw, 3 Kan. 


521. 
167 La. 865, 
120 ‘Ss 180. 
Mass.—Richardson vy. Smith, 1 
Allen 541. 


N. M.—Orosco v. Gonzales, 19 N. M. 


“130; 1142) P67. 


s. C.—-Lyles v. Haskell, 35 S. C. 
391, 14 SE 829. 

ex.—Mahan v. McManus, (Civ. aye 
102 SW 789. 

WwW. Va 
571, 60 SE 606 

63. Rand v. Hanson, 154 Mass. 87, 
28 NE 6, 26 AmSR 210, 12 LRA 574. 

64 Junes v. Tarver, 19 Ga. 279. 

Place where copy may be left see 
supra § 98. 

Requisites of return as to place of 
substituted service see supra § 273. 

65. Rose v. Ford, 2 Ark. 26; ,Phila- 
rian v. Cathcart, 10 Phila. (Pa.) 


eee Ala.—Mayfield v. Allen, Minor 
ai4, 

Hawaii—nN. 8. Sachs Drygoods Co., 
Ltd. v. Hart, 19 Hawaii 494. 

Ky.—Bridges v. Ridgley, 2 Litt. 395. 

La.—Cox v. Wells, 3 Mart. N. S. 158; 
eee v. Conrad, ali Mart. 301. 

. J.—Norton v. Berlin Iron Bridge 

Con ilps. 1 442,17 A 1079. 


N. C.—Marler-Dalton- Gilmer Co. v. 


EBON 
Strayhorn vy. Bla- 
Compare Stunkle 


Wadesboro Clothing, etc., Co., 
C. 519,64 SEL 366.% 
lock, 92 N. ‘Go 292. 
v. Holland, 4 Kan. A. 478, 46 P 416 
(holding that, where a return was 
lost, but there was an entry in the 
appearance docket that the writ was 
returned “served,” the presumption is. 
that the service was regular). 

[a] In Mississippi (1) a return 
that a process was “executed” imports 
a legal service in some one of the 
ways provided by statute. Heirmann 
v. Stricklin, 60 Miss. 234; Smith v. 


—_ Sa 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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what the return shall show, it will be presumed, as 
to all facts not required to appear therein, that all 
legal requirements were observed.®? 

[§ 289] j. Sufficiency of Copy Delivered.*’ 
Where a return of service of process recites the de- 
livery to the person served of a copy of the process 
or a pleading, it will be presumed that a true copy 
was delivered,*® and that such copy bore the indorse- 
ments required by statute;7° and when a certified 
copy is stated to have been delivered, the certifica- 
tion will be presumed to have been made by the 
proper officer.*1 

[§ 290] k. Residence of Defendant. Where a re- 
turn regular on its face recites personal service of 
process, it will be presumed that defendant was a 
resident of the county wherein the service is shown 
to have been made, when such residence is essential 
to the validity of the service,*? unless the fact of 
nonresidence appears;** and where the return shows 
substituted service, under a statute providing for 
such service on persons who are nonresidents of the 
county but residents of the state, it will be presumed 
that defendant was a resident of the state."4 

[§ 291] 1. Corrections or Alterations of Return.7® 
In the absence of evidence to the contrary, a cor- 
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to have been made before the return left the hands 
of the officer.*¢ 

[§ 292] 9. Operation and Effect—a, As Evidence 
—(1) In General. A return of process made in due 
form by an officer authorized to make it,77 and in 
a proceeding wherein it is requisite and proper,’ 
is evidence of the facts which the officer is author- 
ized and required to show by his return,’® and is 
ordinarily the only competent proof thereof,®° ex- 
cept in the case of acceptance or acknowledgment of 
service,*+ parol evidence not being receivable to es- 
tablish the fact.S* It does not lose its force as such 
evidence by lapse of time,’* and so may be used 
again as evidence of service where a judgement found- 
ed on it has been vacated.*+ It has no effect as evi- 
dence, however, when it shows that the service was 
made outside the territorial limits within which the 
officer has jurisdiction to make service in his official 
capacity ;°° nor is it evidence of nonessential mat- 
ters stated by it,*° or matters not properly the sub- 
ject of the return;** nor of matters over which the 
authority of the officer does not extend.8* It is, 
however, prima facie evidence even of matters of 
‘which the officer had no personal knowledge, where 
they are proper to be stated in the return;*® but 


rection or alteration of a return will be presumed ! it cannot fix the capacity in which defendant. is 


4 


Bradley, 14 Miss. 485. Keithley v. 
Borum, 3 Miss. 683. (2) But such a 
return does not indicate whether such 
service was personal or constructive. 
Heirmann vy. Stricklin, supra. 3) 
When service is required to be made 
in a particular way, and the manner 
of service is attempted to be set out, 
it must show that the directions of 
the law were complied with. Smith 
v. Bradley, supra. (4) So, under a 
statute requiring personal service to 
be made by handing defendant a true 
copy of the process, a return “exe- 
cuted this writ by personal service 
on” defendant is insufficient to show 
personal service, for failing to state 
the facts upon which the officer bases 
his conclusion that the service was 
personal. Dogan v. Barnes, 76 Miss. 
566, 24 S 965. 

{[b] Language employed.—Where, 
to constitute legal service, the cita- 
tion and petition must be served in 
both English and French, the sheriff's 
return that he “served the petition 
and citation” implies that service was 
made in both languages. Cox 
Wells, 3 Mart. N. S. (La.) 158; Flem- 
ing v. Conrad, 11 Mart. (La.) 301. 

[ce] Delivery of copy.—In the ab- 
sence of a showing to the contrary, 
the presumption is that service was 
made in the manner required by stat- 
ute, and, accordingly, it will be pre- 
sumed that a copy of the process was 
delivered to defendant as required by 
law, although the return is silent 
thereon. N. S. Sachs Drygoods Co., 
Ltd. v. Hart, 19 Hawaii 494. 

Presumption as to Officer’s per- 
formance of duty see supra § 281. 


67. Webber v. Webber, 1 Metc. 
(Ky.) 18. 
68. Requisites and sufficiency of 


copy to be delivered see supra §§ 79, 
ce 


Sufficiency of return as to delivery 
of copy see supra § 271. 

69. Rauch vy. Zander, 138 Wash. 
610, 245 P17. 

70. Com. v. Reo Speed Wagon, 91 
Pa. Super. 385. $ 

Wl Curtis va Herrick. 14 Cal, 117, 
73 AmD 6382. 

72. Pellier v. Gillespie, 67 Cal. 582, 
8 P 185; Calderwood v. Brooks, 28 

151; Raab v. Raab, 150 Ill. A. 

554. 


[a] Codefendants.—Under a stat- 
ute making service of a copy of the 
complaint on only one of several de- 
fendants sufficient, provided all reside 
in the county, the return need not 


show that all the defendants do re- 
side in the county, for if served there- 
in they will be presumed to be resi- 


dents. Pellier v. Gillespie, 67 Cal. 
582, 8 P 185; .Calderwood v. Brooks, 
Zor Calwitol. 


. Personal service of process 
supra §§ 57-93. 
73. Johnson vy. Bruflat, 45 S. D. 
200, 186 NW 877. 
ZO LLUIS (537, 


74. Joel v. Bennett, 
115 NE 5. 

Substituted service of process see 
supra §§ 94-104. 


see 


F ie. Effect upon validity see supra 
tes 
76. .Cox v. American Ins. Co., 137 


Mo. A. 40, 119 SW 476. 

77. Who may prove service by re- 
turn see supra § 259. 

78. When return is necessary see 
supra § 258. 

79. Ala.—Dunklin v. Wilson, 64 
Ala. 162. 

Ga.—Jones v. Bibb Brick Co., 120 
Ga. 321, 48 SE 25; McDuffie Oil, etc., 
Co. v. IJer, 28 Ga. A. 734,113 SE 52: 

Ill.—Moore v. Robbins Mach., etc., 
Co:, 252 Lil. “Ay 24: 

Iowa.——-Gregory v. Harmon, 10 Iowa 
445. 4 
Nebr.—Ault v. Stewart, 113 Nebr. 
47, 201 NW 639. 

N. C.—-Long v. Rockingham, 187 N. 
C. 199, 12% SE 461. 

Okl1.—Cox v. State, 61 Okl. 182, 160 
P 895; Bollenbach v. Huber, 46 Okl. 
oe LAS es Glo: 

Porto Rico.—Orcasitas v. Marquez, 
19 Porto Rico 454. 

Tex.—Fitzpatrick v. Dorris, (Civ. 
A.) 284 SW 303; Missouri State L. 
Ins. Co. v. Rhyne, (Civ. A.) 276 SW 
757 [rev on other grounds (Comman. 
A.) 291 SW 845]. 

Que.—Couture v. St. Julien School 
Commn., 37 Que. K. B. 523. 

[a] Waiver of reading.—Where 
defendant waives the reading of an 
original notice, the sheriff’s return 
will be sufficient evidence of such 
waiver. Gregory v. Harmon, 10 lowa 
445. 

Conclusiveness see infra §§ 293-295. 

Form and requisites of return see 
supra §§ 265-278. 

80. Ala.—Independent Pub. Co. v. 
American Press Assoc., 102 Ala. 475, 
15 S 947. 

Tll.— Kuzak v. 267 Ii. 
609, 108 NE 662. 

La.—Teal v. Philadelphia, etc., SS. 
Cop taoua, 194, 71S 364. 4 

Mo.—Priest yv. Capitain, 236 Mo. 


Anderson, 


446, 139 SW 204. 
N. Y.—-Mecea v. Young, 133 Misc. 
540, 283 NYS 169. : 
Sian I.—Sheldon v. Comstock, 3 R. I. 
Lost return see infra § 298. 
81. See supra § 90. ; 
82. Morrison v. Covington, 211 Ala. 
181, 100 S 124. See also cases supra 
note 80. 
Evidence to aid or explain return 
see infra § 297. 


83. Brien v. Casey, 2 AbbPr (N. 
Ys) TelG. 

84. Brien v. Casey, supra. 

85. Northwood v. Barrington, 9 N. 


H. 369; Farmers’ L. & T. Co. v. Dick- 
fees 9 AbbPr (N. Y.) 61, 17 HowPr 
Place of service see supra §§ 68-73. 
86. Sheldon v. Comstock, 3 R. I. 84. 
87. Ga.—Kinsey v. Macon Lumber 
Co. 1365Ga. 369), 71 SE 6 ibetert Cycle 
La.—Abbott v. Pratt, 144 La. 741, 
81 S 296. 
Mo.—Regent Realty Co. v. Armour 
age ae, Co., 112 Mo. A. 271, 86 SW 


ie I.—Sheldon v. Comstock, 3 R. I. 


Vt.—Johnson v. Murphy, 42 Vt. 645. 
88. Shannon v. Goffe, 15 La. Ann. 


Return that defendant waived 
service is illegal, since the sheriff 
has no power to certify a waiver. 
Shannon v. Goffe, 15 La. Ann. 86. 

89. Cal.—-Wilson v. Spring Hill 
Quartz Min. Co., 10 Cal. 445. 

Kan.—Continental Supply Co. v. 
Whan, 111 Kan. 687, 208 P 563. 

Nebr.—Walker v. Stevens, 52 Nebr. 
653, 72 NW 10388. 

Okl.—Jones  v. 61 OKl. 46, 
160 P 58. 

Pa.—Hagerman v. Empire Slate Co., 
97 Pa. .534;. Detrich v. Sutton, 23" Pa. 
Co. 261; Bragdon v. Perkins-Camp- 
bell’ Co,, 1.9" Pa. Co: 305. 

Contra Northwestern, etce., Hypo- 
theek Bank v. Ridpath, 29 Wash. 687, 
LO Pas 9; 

[a] Person served as member of 
partnership.—In an action against a 
company, the return of a sheriff on 
the summons that he had served it on 
one P, one of the partners and asso- 
ciates of the company, is prima facie 
evidence that P was such partner and 
associate. Wilson v. Spring Hill 
Quartz Min. Co., 10 Cal. 445. = 

Conclusiveness as to such matters 
see infra §§ 293-295. 

Evidence necessary to impeach re- 
turn see infra §§ 301, 302. 
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sued,®® nor give to the place where service was made 
a character which in fact it does not possess.®? 
return showing defective service does not. divest 
jurisdiction actually acquired by proper service.®? 

An unauthorized return, however, is not evidence 
of the facts stated therein, except as any other pri- 
vate memorandum may be used as evidence.®? 

[§ 293] (2) Conclusiveness—(a) As to Parties 


90. May v. Clanton, 208 Ala. 588, 
95 S 30. 
91. Camden Auto Co. v. Mansfield, 


120 Me. 187, 113 A 175. 
. [a] Return characterizing office 
as place of abode.—A return of serv- 
ice which states that a copy was 
left ‘at the last and usual place of 
abode (his office)” of defend- 
ant’s agent is insufficient, under a 
statute requiring a copy to be left 
at the dwelling house or the last and 
usual place of abode, since the of- 
ficer’s characterization is not conclu- 
sive, and cannot give to a place any 
character which it does not itself 
possess. Camden Auto Co. v. Mans- 
field, 120 Me. 187, 113 A 175. 

Place of service see supra §§ 68-73. 


92. Murray v. Murray, 159 Minn. 
111, 198 NW 307. : 
93. Strandberg v. Stringer, 125 


Wash? 358, 216 P 25. 

As private memorandum see supra 
§ 258. 

94. 
Ct., 228 Mich. 207, 19 
[quot Cyc] (so stating). 
cases infra notes 95-11. 

95. Goubot v. De Crouy, 1 Cromp. 
& M. 772, 149 Reprint 611. See Garey 
v. Morley, 234 Mich. 675, 209 NW 116, 
117 [cit Cyc]; Clabaugh v. Judge 
Wayne Cir. Ct., 228 Mich. 207, 199 NW 
710, 711 [quot Cyc] (both so stating). 
See also Tillman v. Davis, 28 Ga. 494, 
497, 73 AmD 786 (where Lumpkin, J., 
said: “I have investigated carefully 
in Brooke and Viner’s Abridgements, 
and traced the question to its foun- 
tain head, and find it well settled that 
by the common, law no averments will 
lie against the sheriff's return’’). 

96. U. S.—U. S. v. McHie, 194 Fed. 
894; .U. S..Bank v. Kendall, 179 Fed. 
914; Trimble v. Brie Electric Motor 
Co., 89 Fed. 51; Forrest v. Union Pac. 
R. Co., 47 Fed. 1; Rickards v. Ladd, 20 

‘FF. Cas. No. 11,804, 6 Sawy. 40; Von 
Roy v. Blackman, 28 F. Cas. No. 16,- 
997, 3 Woods 98. Compare Méchanical 
Appliance Co. v. Castleman, 215 U. 8. 
437, 30 SCt 125, 54 L. ed. 272 (holding 
that, even though in the state court 
where the action was brought the of- 
ficer’s return was conclusive upon the 
parties, after removal of the cause to 
a federal court the moving party has 
a right to the opinion of the court as 
to the validity of the service). 

Ind.—Nichols v. Nichols, 96 Ind, 


Clabaugh v. Judge Wayne Cir. 
199 NW 710, 711 
See also 


433; Johnston Harvester Co. v. Bart- 
ley, 81 Ind. 406; Birch v. Frantz, 77 
Ind. 199; Johnson v. Patterson, 59 


Ind. 237; New Jersey;v. Shirk, 75 Ind. 
A. 275, 127 NE 861; Groff v. Warner, 
44 Ind. A, 544, 89 NE 609; Tyler vy. 
Davis 3% ind, Avw557, 75 NE3., Com- 
pare Gillespie v. Splahn, Wils. 228 
(where it was said that the return 
cannot be contradicted by the parties 
“except by a direct proceeding”’). 
Kan.—Smolinsky v. Federal Re- 
serve L. Ins. Co., 126 Kan. 506, 268 P 
830, 59 LRA 1394; Duke v. Central 
State Bank, 120 Kan. 99, 242 P 471; 
Ericson v. Charles, 108 Kan. 205, 194 
P 652; Orchard _v. Peake, 69 Kan. 510, 
77 P 281; Warren v. Wilner, 61 Kan. 
719, 60 P 745; Thomas v. Owen, 58 
Kan. 313, 49 P 73; Goddard y. Har- 
bour, 56 Kan. 744, 44 P 1055, 54 AmSR 
608 [overr Jones-v. Marshall, 3 Kan. 
A. 529, 43 P 840]. But see Stark- 
weather _v. - Morgan, 15 Kan. 274 
(where the question is considered as 
one merely of weight of evidence). 
Ky.—Quinn-Marshall Co. vy. Hurley, 
209 Ky. 154, 272 SW 402; Wiser v. 
Shacklett, 208 Ky. 317, 270 SW 754; 


| SW 1124; 


PROCESS 


and Privies. 
A 


Ramey v. Francis, 169 Ky. 469, 184 
SW 380; S. B. Reese Lumber Co. Ww. 
Licking Coal, ete., Co., 156 Ky. 723, 161 
Com. v. Salyer, 146 Ky. 453, 
142 SW 1015; Claryville, ete., Turnp. 
Co. v. Com., 107 SW 327, 32 KyL 861, 
1157; Utter v. Smith, 80 SW 447, 25 
KyL 2272; Thomas v. Ireland, 88 Ky. 
581, 11 SW 653, 21 AmSR 356; Ever- 
ett v. Ragan, 10 Ky. Op. 898; Kidd v. 
Hull, 3 Ky. Op. 525; Ferguson v. 
Hume, 3 Ky. Op. 289. See Farmers’ 
Bank v. Riley, 209 Ky. 54, 272 SW 9 
(dictum). Compare Barbour v. New- 
kirk, 83 Ky. 529 (holding that a re- 
turn cannot be impeached after judg- 
ment, but before judgment it may be 
questioned or contradicted). 

La.—Leverich v. Adams, 15 La. Ann. 
310; State Bank v. Elam, 10 Rob. 26; 
Skilliman v. Jones, 3 Mart. N. S. 686. 

Me.—Stinson v. Snow, 10 Me. 263, 
25 AmD 238. 

Mass.—United Drug Co. v. Cordley, 
239 Mass. 334, 132 NE 56; Baker v. 
Baker, 125 Mass. 73% Taylor v. Clark, 
121 Mass. 319; Tilden vy. Johnson, 6 
Cush. 354; Slayton v. Chester, 4 Mass. 
478. But see Brewer v. Holmes, 1 
Mete. 288 (where a return was permit- 
ted to be contradicted). 

Mo.—State v. Stewart, 313 Mo. 1, 
281 SW 768; Lewis Pub. Co. v. Rural 
Pub. Co., 181 SW 93; State v. Sale, 232 
Mo. 166, 132 SW 1119; Newcomb v. 
New York Cent., ete., R.'Co.; 182 Mo. 
687, 81 SW 1069; Decker vy. Arm- 
strong, 87 Mo. 316; Stewart v. String- 
er, 41 Mo. 400, 97 AmD 278; Reeves v. 
Reeves, 33 Mo. 28; McDonald v. Lee- 
wright, 31 Mo. 29, 77 AmD 631; Del- 
inger v. Higgins, 26 Mo. 180; Hallo- 
well v. Page, 24 Mo. 590; Dierks, etc., 
Lumber Co. v. Taylor, (A.) 296 SW 
176; Butler v. Cantwell, (A.) 287 SW 
794; Barnett v. Barnett, (A.) 245 SW 
579; Elliott v. Wabash R. Co., 208 Mo. 
A. 348, 234 SW 520; Leavel v. John- 
ston, 209 Mo. A. 197, 232 SW 1064; Bar- 
nett v. Barnett, 207 Mo. A. 683, 230 SW 
337; In re Ward Parkway, 188 Mo. A. 
567, 176 SW 529; Robertson v. Acker- 
mann, 173.Mo. A. 1038, 155°SW 877; 
Fraternal Bankers v. Wire, 150 Mo. A. 
89, 129 SW 765; Cornwall v. Star Bot- 
tling Co., 128 Mo, A. 163, 106 SW 591; 
Strobel v. Clark, 128 Mo. A. 48, 106 
SW 585; Regent Realty Co. v. Armour 
Egoking Co.; 112° Mo. A. 271, 86 Siw 
62. 


N. H.—Bolles v. Bowen, 45 N. H. 
124. But see Clough vy. Moore, 63 N. 
H. 111 (where the return was shown 


to be false). 
R. I.—Hstes v. Cooke, 12 R. I. 6; 
An- 


Sheldon v. Comstock, 3 R, I. 84; 
gell v. Bowler, 3 R. 1. 77%. 

Tenn.—Home Ins. Co. v. Webb, 106 
Tenn. 191, 61 SW 79. 

Vt.—Shapiro vy. Read, 98 Vt. 76, 126 
A 496; McDaniels v. De Groot, 77 Vt. 
160, 59 A 166; White River Bank v. 
Downer, 29 Vt. 332; Witherell v. Goss, 
26 Vt. 748; Downer v. Back, 25 Vt. 


259; Barrett v. Copeland, 18 Vt. 67, 44 
co 362; Hawks vy. Baldwin, Brayt. 


Va.—Caskie v. Durham, 147 SE 218; 
Sutherland vy. People’s Bank, 111 Va. 
515, 522, 69 SEH 341 [quot Cyc]. 

[a] In Georgia (1) a return regu- 
lar on its face is conclusive, in the ab- 
sence of any traverse. Perry v. Tum- 
lin, 161i Ga. 392, 131 SE 70 [answer to 
cert questions conformed to 35 Ga. A. 
50, 182 SE 141]; McKnight v. Wilson, 
158 Ga. 153, 122 SE 702; Kimsey v. 
Macon Lumber Co., 136 Ga. 369, 71 SE 
675; Sindall v. Thacker, 56 Ga, 51; 
Maund v. Keating, 55 Ga. 396; Wil- 
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[§§ 292 


The question of the conclusiveness of 
a return of process, as to parties to the action and 
their privies, is one on which there is an irrecon- 
cilable conflict in authority.®4 
Strict or “common-law” rule. 
the English common law®® and of some American 
jurisdictions®® that, as between parties to an action 
and those in privity with them, a return of process 


It is the rule of 


liams v. Atlanta Nat. Bank, 31 Ga. A. 
212,120 SE 658; Webb v. Armour Fer- 
tikizer Works, 21 Ga. A. 409, 94 SE 610; 
Cochran v. Whitworth, 21 Ga. A. 406, 
94 SE 609; Harrell v. Williams, 14 
Ga. A. 171, 80 SE 534. (2) And for- 
merly the common-law rule was 
strictly applied, so that, in the ab- 
sence of fraud or collusion, the re- 
turn couid not be controverted. 
Brown v. Way, 28 Ga. 531; Tillman v. 
Davis, 28 Ga. 494, 73 AmD 786; Higgs 
v. Huson, 8 Ga. 317. Compare Welch 
v. Butler, 24 Ga. 445 (where it was 
held that, without going further into 
the question whether a return is tra- 
versable, there is no legal objection 
to proof that it bears a wrong date). 
(3) At the present time, however, the 
return may be traversed and the truth 
of it tried in the court having juris- 
diction of the cause, if the officer is 
made a party to the traverse. Parker 
v. Medlock, 117 Ga. 813, 45 SE 61; 
Kahn v. Southern Bldg., ete., Assoc., 
115 Ga. 459, 41 SE 648; Southern R. 
Co. v. Cook, 106 Ga. 450, 32 SE 585; 
Evans v. Smith, 101 Ga. 86, 28 SE 617; 
Sanford v. Bates, 99 Ga. 145, 25 SE 35; 
Parker v. Rosenheim, 97 Ga. 769, 25 
SE 763; Cheshire v. Milburn Wagon 
Go., 89 Ga. 249, 15 SE 311; Stone v: 
Richardson, 76 Ga. 97; Elder v. Co- 
zart, 59 Ga. 199; Robertson v. Pharr, 
58 Ga. 605; Davant v. Carlton, 57 Ga. 
489; Sindall v. Thacker, 56 Ga. 51; 
Lamb v. Dozier, 55 Ga. 677; Maund v. 
Keating, 55 Ga. 396; Griffith v. Shipp, 
49 Ga. 231; Dasher vy. Dasher, 47 Ga. 
320; Georgia R., etc., Co. v. Davis, 14 
Ga. A. 790, 82 SE 387. (4) Procedure 
for attack on, or traverse of, return 
see infra §§ 323-334. 

[b] In Pennsylvania (1) the rule 
stated in the text is generally appli- 
cable. Holly v. Travis, 267 Pa. 136; 
110 A 230 [rev 71 Pa. Super. 527]; 
Frank P. Miller Paper Co. v. Keystone 
Coal,” e&e:, ‘Co. 26 thea. 130, aah Amar 
Bennethum v. Bowers, 133 Pa. 332, 19 
A. 36l5*—Paxson's: App. (49). eae loos 
Sample v. Coulson, 9 Watts & S. 62: 
Zion Church y. St.' Peter’s Church, 5 
Watts & S. 215; Mentz v. Hamman, 
5 Whart. 150, 34 AmD 546; Knowles v. 
Lord, 4 Whart. 500, 34 AmD 525; Key- 
stone.Tel.-Co. v. Diggs, 69 Pa. Super. 
299; William Flaccus Oak Leather Co. 
v. Heasley, 50 Pa. Super. 127; Garrett 
v. Turner, 47 Pa. Super. 128 [aff 235 
Pa. 383, 84 A 354]; Rickard vy. Major, 
34 Pa. Super. 107; Ben Franklin Coal 
Co., Ltd. v. Pennsylvania Water Co., 
25 Pa. Super. 629; Morton v. United 
Hardware, etc., Co., 10 Pa. Dist. & Co, 


662; Gehret v. Pizitz, 5 Pa. Dist. & Co. 


525; Altenberg v. Shreve Chair, etc,, 
Co., 1 Pa.‘ Dist. & Co. 472; Lindsay v. 
Pittsburgh Tin Plate, etc., Corp., 29 
Pa. Dist. 569; Kopp v. Bashline, 29 
Pa. Dist. 273; Laboube v. Dasse, 26 
Pa. Dist. 706; Whiteman vy. Miner’s 
Mills School Dist., 17 Pa. Dist. 470; 
Goodwin v. Wherry, 12 Pa. Dist. 34, 26 
Pa. Co. 570; Philadelphia Demokrat 
Pub. Co. v. Edwards Sad Iron Co., 9 
Pa. Dist. 56; Virtue v. Ioka: Tribe, 5 
Pa. Dist. 634; Hess vy. Weingartner, 5 


Pa. Dist. 451, 12 Montg. Co. 105; Pop- 


owicz v. Worth Bros. Co., 32 Pa. Co. 
148; Detrich v. Sutton, 31 Pa. Co. 392, 
32 Pa. Co. 261; McFeely v. Hohein, 25 
Pa. Co. 497; Sheetz v. Chesapeake, 
etc., R. Co., 25 Pa. Co, 25; Young v:- 
Trunkley, 22 Pa. Co. 127; Jacoba v. 
People’s Electric, etc., Co., 21 Pa. Co. 
492; Penn Valley Creamery Co. vy, 
Martin, 2 Blair Co. 364; Walker v. 
Walker Automatic Steam Copler Co., 
8 LackLegN 125; O’Neill v. Philadel- 
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for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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which is regular on its face is conclusive as to all 
matters of which the return is evidence,’ so that as 
to such matters it can be controverted only in an 
action against the officer for a false return,®® unless 
the return is contradicted by other matters appear- 
ing of record in the case,®® or unless the falsity of 
the return was the result of fraud or collusion on 
the part of plaintiff or was known to him,? or re- 
sulted from the mistake of the officer,? except where 
the return forms the basis for a foreign judgment, 
in which case it is prima facie evidence only.’ 


phia Rapid Transit Co., 19 Montg. Co. 

0; Moore v. Fidelity Ins., etc., Co., 

16 Montg. Co. 90. But see Weidman 
_v. Weitzel, 13 Serg. & R. 96 (holding 
that the return of a sheriff, made two 
years after the proper time, is not 
conclusive). Compare M. Stipp 
Constr. Co. v. Sax, ete., Constr. Co., 23 
Pa. Dist. 118 (recognizing the general 
rule as ‘“‘an archaic proposition which 
ought to be abolished, but, neverthe- 
less, . too firmly established to 
be ignored,” but holding that on a plea 
in abatement the sufficiency of the 
service in fact may be attacked, even 
against the return). (2) The rule 
has been relaxed, however, to the ex- 
tent that, where the return is not in 
itself complete, in the sense of not 
being wholly’ self-supporting, the 
facts may be inquired into, on motion, 
and determined by the court. Nick- 
erson v. Warren City Tank, etc., Co., 
223 Fed. 843 (so stating); Frank P. 
Milter Paper Co. v. Keystone Coal, 
6te,Co., e267 Ra: 180;, 110), Av79;. Park 
v. Oil City Boiler Works, 204 Pa. 453, 
54 A 334; Thompson v. Rose Tree 
Hunt Claby 9 Pak Dists, &-Coy 19:93 
Hudelson v. Lehigh Valley R. Co., 19 
_Pa. Dist. 775; Bayard v. Mack, 35 Pa. 
Co. 530. See Kopp v. Bashline, 29 Pa. 
Dist. 273 (holding a return sufficient- 
ly explicit and full to prevent its be- 
ing set aside by extraneous evidence) ; 
O’Neill v. Philadelphia Rapid Transit 
Co., 14 Pa. Dist. 502 (“While it is: the 
law that the sheriff's return is con- 
clusive on the parties and cannot be 
contradicted, still the court may con- 
sider other facts consistent with the 
return which show clearly that the 
service is bad’’). 

[c] Constable.—The return of a 
constable is as conclusive as that of 
a sheriff. Holly v. Travis, 267 Pa. 136, 
110. A’ 230 [rev .71 Pa.. Super. 527]. 
Contra Fisher v. Goodman, 26 Pa. Dist. 
584; Hall v. Smitheman, 26 Pa. Dist. 
203; Stouffer v. Beetem, 18 Pa. Co. 605. 

[d] Special officers.—(1) It has 
been held that the return of a special- 
ly authorized officer is conclusive, the 

@same as that of a regular public of- 
ficer, and cannot be contradicted. 
Downer v. Back, 25 Vt. 259. (2) But 
there is authority for the contrary 
view, that the rule making an officer’s 
return conclusive does not apply, to 
the return of a private person special- 
ly appointed to serve process. Butler 
v. Cantwell, (Mo. A.) 287 SW 794. 

[e] United States marshal.—(1) A 
return of service by a United States 
marshal should be treated, in the state 
courts, as being equally conclusive 
with a return by a sheriff. Sindall v. 
Thacker, 56 Ga. 51. (2) A judgment 
of a federal court is to be treated in 
the state courts as a domestic judg- 
ment; and the return of the marsha) 
of personal service of a subpcena in 
chancery in the action in which the 
judgment is rendered is conclusive on 
the parties to the same extent as the 
return of a sheriff on a Summons is: 
sued from a state court. Thomas v. 
Owen, 58 Kan. 313, 49 P 73. / 

[f] Persons concluded.—“It is said 
in some of the elementary treatises, 
that parties and privies are concluded 
by such return; but a careful consid- 
eration of the cases as well as the rea-~ 
son of the rule, will confine it to those 
whose privity is such as entitle them 
to have the return set aside, to main- 
tain an action against the officer fora 
false return.” Phillips’ v. Elwell, 14 


PROCESS 


Liberal rule. 


process is strong 
The | the facts stated 


Oh. St. 240, 244, 84 AmD 373 (assert- 
ing the strict rule). But see Ohio 
cases infra note 9. 

Equitable relief against judgment 
paced on false return see Judgments § 

97. Effect of return as evidence 
see supra § 292. 

98. Liability of officer for making 
false return see Sheriffs and Consta- 
bles . [35 Cye: 1728]; United. States 
Marshals [39 Cyc 821]. 

99. Keaton v. Moore, 59 Ga. 553; 
Hunter v. Stoneburner, 92 Ill. 75 (de- 
cided under strict rule). But see Illi- 
nois cases infra note 9; Ericson v. 
Charles, 108 Kan. 205, 194 P 652; Suth- 
erland v. People’s Bank, 111 Va. 515, 
§22, 69 SE 341 [quot Cyc]. 

[a] Where process bears date aft- 
er sheriff’s return of service, the re- 
turn is no evidence of service, and de- 
fendant may show that he was never 
served. Keaton v. Moore, 59 Ga. 553. 

1. Quinn-Marshall Co. v. Hurley, 
209 Ky. 154, 272 SW 402; Ramey v. 
Francis, 169 Ky. 469, 184 SW 380;. 
Doty v. Deposit Bldg., etc., Assoc., 103 
Ky. 710, 46 SW 219, 47 SW 433, 20 KyL 
625, 48 LRA 551, 554; Utter v. Smith, 
80 SW 447, 25 KyL 2272; Smoot v. 
Judd, 184 Mo. 508, 83 SW 481; Stro- 
bel v. Clark, 128 Mo. A. 48, 106 SW 
585; Sutherland v. People’s Bank, 111 
Va. 515, 522,°69 SE 341° [quot Cyc]; 
Ramsburg v. Kline, 96 Va. 465, 381 
SE 608; Preston v. Kindrick, 94 Va. 
760, 27 SE 588, 64 AmSR 777; Mc- 
Clung v. McWhorter, 47 W. Va. 150, 
34 SE 740, 81 AmSR 785 (decided un- 
der strict rule). But see West Vir- 
ginia cases infra note 9. 

2. Quinn-Marshall Co. v. Hurley, 
209 Ky. 154, 272 SW 402; Ramey v. 
Francis, 169 Ky. 469, 184 SW 380; 
Doty v. Deposit Bldg., etc., Assoc., 103 
Ky. 710, 46 SW 219, 47 SW 433, 20 Ky 
L 625, 48 LRA 551; Utter v. Smith, 80 
SW 447, 25 KyL 2272; Barbour v. 
Newkirk, 83 Ky. 529; Sutherland v. 
People’s Bank, 111 Va. 515, 522, 69 SE 
341 [quot Cyc]. 

3. Continental Supply Co. v. Whan, 
Ld Kan 1687) 208 P 563%) Thorn. -v. 
Salmonson, 37 Kan. 441, 15 P 588; 
Trager v. Webster, 174 Mass. 580, 55 
NE 506; Carleton v. Bickford, 13 Gray 
(Mass.) 591, 74 AmD 652; Price v. 
Schaeffer, 161 Pa. 530, 29 A 279, 25 
LRA 699; Splane v. Splane, 29 Pa. 
Super. 185; Sutherland v. People’s 
Bank, 111 Va. 515, 522, 69 SH 341 [quot 
Cycle 

a 'U. S.—Higham y. Iowa State 
Travelers’ Assoc., 183 Fed. 845; Krank 
Parmelee Co. v. Attna L. Ins. Co., 166 
Fed. 741, 92 CCA 403; L. EH. Waterman 
Co. v. Parker Pen Co., 100 Fed. 544; 
Johnson v. Richmond Beach Impr. Co., 
63 Fed. 493; Forrest v. Union Pac. R. 
Co., 47 Fed. 1. 

Ga.—Perry v. Tumlin, 161 Ga. 392, 
131 SE 70 [answer to cert questions 
conformed to 35 Ga, A. 50, 132 SE 
141]. 

Ind.—New Jersey v. Shirk, 75 Ind. 
A. 275, 127 NE 861. 

Kan.—Smolinsky v. Federal Re- 
serve L. Ins. Co., 126 Kan. 506, 268 P 
830,59 LRA 1394; Continental Sup- 
ply Co. v. Whan, 111 Kan. 687, 208 P 
563; Schnack v. Boyd, 59 Kan. 275, 52 
P 874; Chambers v. King Wrought- 
Iron Bridge Manufactory, 16 Kan. 270; 
Bond v. Wilson, 8 Kan. 228, 12 AmR 
466; Wastwood v. Carter, 9 Kan. A. 
Ua baetoytle A eealsya Ke 

Mass.—Tilden vy. Johnson, 6 Cush. 
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rule is usually subject, however, to the qualification 
that the return is not conclusive as to matters which 
cannot be supposed to have been within the officer’s 
own knowledge, nor as to collateral matters® or 
conclusions of fact or law.® 
be shown that the person by whom service was made 
was not the officer he designates himself.7 


Furthermore, it may 


In a number of jurisdictions the 


more liberal rule prevails that while a return of 


or at least prima facie evidence of 
therein,® it is not conclusive even 


354. 

N. H.—Wendell v. Mugridge, 19 N. 
H. 109. 

Pa.—Daly v. Iselin, 10 Pa. Dist. 193, 
24 Pa. Co. 622; Detrich v. Sutton, 32 
Pa. Co. 261. See Stouffer v. Beetem, 
18 Pa. Co. 605 (apparently applying 
the rule). 

Wash.—Wilbert v. Day, 83 Wash. 
390, 145 P 446; Krutz v. Isaacs, 25 
Wash. 566, 66 P 141 (both decided 
under the strict rule). But see Wash- 
ington cases infra note 9. 

[a] Statements as to residence or 
abode.—(1) An officer’s return that 
defendant has no residence or last or 
usual place of abode in the state must 
be taken to mean only that no such 
residence or last or usual place of 
abode is known to the officer, and is 
conclusive only to that extent. Tilden 
v. Johnson, 6 Cush. (Mass.) 354. (2) 
A recital in a sheriff’s return of serv- 
ice as to the residence or usual place 
of abode of defendant is not conclu- 
Sive. Johnson vy. Richmond Beach 
Impr. Co., 63 Fed. 493; Perry v. Tum- 
lin, 161 Ga. 392, 131 SE 70 [answer 
to cert questions conformed to 35 
Ga. A. 50, 132 SE 141); Wendell v. 
Mugridge, 19 N. H. 109; Galusha v. 
Cobleigh, T13iN. (EE 79. } 

Return as prima facie evidence of 
such matters see supra § 292 text and 
note 89. 

5. Turks Head Tailoring Co. 
Anthony, 38 R. I. 7, 94 A 857. 

6. Higham v. Iowa State Travel- 
ers’ Assoc., 183 Fed. 845; Turks Head 
Tailoring Co. v. Anthony, 38 R. I. 
7, 94 A 857. 

7. Connecticut Valley Lumber Co. 
v. Rowell, 84 Vt. 24, 77 A 873. See 
Smith v. Chase, 39 Vt. 89 (recogniz- 
ing the rule). 

8. Ala.—Ex p. Dayton Rubber.Mfg. 
Co., 219 Ala. 482, 122 S 643. 

Ariz.—National Metal Co. v. Greene 
Cons. ‘Copper Co., 11 Ariz. 108, 89.P 

35, 9 LRANS 1062. 


vV- 


Ida.—McCall v. Pocatello First Nat. 
Bank, 277 P 562; American Fruit 
Growers, Inc. v. Walmstad, 44 Ida. 


786, 260 P 168; 
Co. v. Boise City, 
10387. 


Boise Valley Tract. 
3t) Ida... 20), 2th PB 


Ill.—Hilt v. Heimberger, 235 Ill. 
235, 85 NE 304; Newman v. Greeley 
State Bank, 92 Ill. A. 638. See Mitch- 
ell v. Supreme Lodge M. A. F. O., 
155 Ill. A. 188 (a return is conclusive 
when not impeached or traversed). 

Iowa.—Dickerson v. Utterback, 202. 
Iowa 255, 207 NW 752; Thompson v. 
Phillips, 198 Iowa 1064, 200 NW 727; 
Crawford v. Zieman, 192 Iowa 559, 
185 NW 61: 

Minn.—Kueffner v. Gottfried, 154 
Minn. 70, 191 NW 271. 

N. C.—-Lake Drain. Comrs. v. Spen- 
cer, 174 N. C. 37, 98 SH 435, 436 [cit 


Cy Cul. 

Okl.—Mayhue: v. Clapp, 128 Okl. 1, 
261 P 144; Pruner v. McKee, 126 
Ok 12139258 PP 749" Crifiine vi sGal= 


braith, 114 Okl. 208, 247 P 339; Jones 
Vv. Jones,, bY Okl. 442.) 154 Pe Ti36; 
Rayu vo Harvisony, oo sO. ie 2s ey 
633, AnnCas1914A 413. 

Or.—Peterson v. Hutton, 284 P 279. 

Philippine.—Vargas v. Chan Hang 
Chiu, 29 Philippine 446. 

So D.——Burton vi Cooley, 22.8. D. 
515, 118 NW 1028; Matchett v. Liebig, 
20 S. D. 169, 105 NW 170. Compare 
Hays v. Alway, 39 S. D. 586, 166 NW 
139 (holding that the return is strong 


576 [50 C.J.] 


as to parties and their privies, but may be rebutted 
unless, it has been 
said, the rights of third parties have intervened.° 
In a collateral proceeding, however, between parties 


or impeached on direct attack,® 


evidence as to matters within 
personal knowledge of the officer, but 
only prima facie as to matters of 
which his information was gained 
from others). 

Wash. — Northwestern, 
potheek Bank v. Ridpath, 
687, 70) RP. 139: 

See Clements Naval Stores Co. v. 
Jeon Betis CO. 85) Bias .49. 95) 5126; 
Mayerson v. Colfen, 123 App. Div. 
646, 108 NYS 59; Caldwell v. De Kor- 
ven, 32 Misc. 725, 66 NYS 309 (all 
holding that a return is conclusive 
when not impeached or traversed). 

“The common-law rule -as to the 
conclusiveness of an officer’s return 
is not in force in this state, but a 
more liberal rule, to the effect that, 
while not conclusive, yet it is prima 
facie evidence of its truthfulness, 
and it requires strong and convinc- 
ing proof to overcome it.’’ Jones v. 
Jones, 57 Okl. 442, 444, 154 P 1136. 

{a] Great weight.—‘The return 
of the officer is and ought to be en- 
titled to great weight.” Crawford v. 
Zieman, 192 Towa 559, 560, 185 NW 
61. 

Evidence necessary to impeach re- 
turn see infra § 301. 

9. Ala.—Eidson v. McDaniel, 216 
Ala. 610, 114 eS 204; Paul v. Malone, 
87 Ala. 544, 6 S 351; Dunklin v, Wil- 
son, 64 Ala. 162. Compare Stewart 
v. Capital Fertilizer Co., 207 Ala. 596, 
93 S 641 (holding that, while the re- 
turn is not conclusive in a proceed- 
ing to set aside a judgment or de- 
cree rendered thereon, it cannot be 
contradicted or impeached in the ac- 
tion in which it was made); Ingram 
v. Alabama Power Co., 201 Ala: 13, 
75 S 304 (holding that the return is 
conclusive in the action in which it 
was made). Contra Brown v. Tur- 
mer, 11. Ala. 5255 Crafts: -v.. (Dexter, 
8 Ala. 767, 42 AmD 666 (dictum). 

Ariz.—National Metal Co. v. Greene 
Cons. Copper Co., 11 Ariz. 108, 89 P 
535, 9 LRANS 1062; National Metal 
Co. v. Greene Cons. Copper Co., 9 
PATI Z WL seS0L Ie SO, 289. Pa5380,0 9 Jab 
NS 1062. 

Ark.—Karnes v. Ramey, 172 Ark. 
125, 287 SW 748; Crawley v. Neal, 
152 Ark. 232, 238 SW 1054. Contra 
Wells v. W. B. Baker Lumber Co., 107 
Ark. 415, 155 SW 122; Exp. St. Louis, 
etc., R. Co., 40 Ark, 141. 

Colo. —Great West Min; Co.) vy. 
Woodmas of Alston Min. Co., 12 Colo. 
46, 20 P 771, 183 AmSR 204; Du Bois 
v. Clark, 12 Colo. A. 220, 55 P 750. 


etce., Hy- 
29 Wash. 


Conn.—Butts v. Francis, 4 Conn. 
24. 

Tll.— Hilt v. Heimberger, 235 Ill. 
235, 85 NE 304; Allegretti v. Stub- 


bert, 126 Ill. A. 171; Newman v. Gree- 
ley State Bank, 92 Ill. A. 638; Callen- 
der v. Gates, 45 Ill. A. 374. But see 
Hunter v. Stoneburner, 92 Ill. | 75; 
Fitzgerald v. Kimball, 86 Ill. 396; Mc- 
Ananey v. Quigley, 105 Ill. A. 611 
(in al) of which the strict common- 
law rule was asserted). Compare 
Cooke v.1Haungs, 113 Dl. A. 5075502 
(holding that “‘The strict rule of the 
common law as to the conclusive- 
ness of the return of service on a 
summons or other process has 
been somewhat relaxed,” so that such 
a return may be contradicted, not 
for the purpose of defeating the juris- 
diction, but in order to excuse a de- 
fault). 

Iowa.——-Thompson vy. Phillips, 
Iowa 1064, 200 NW 727; Lyman vy. 
Walker, 192 Iowa 982, 185 NW 607; 
Crawford v. Zieman, 192 Iowa 559, 
185 NW 61; Pyle v. Stone, 185 Iowa 
785, 171 NW 156; Browning v. Gos- 
nell, 91 Iowa 448, 59 NW 340; Mc- 
Comb vy. Council Bluffs Ins. Co., 838 


198 


the 


"361, 95 A 1014, 1016 [cit Cyels 


PROCESS 


Iowa 247, 48 NW 1038; Webster v. 
pat ia 50 Iowa 215. 

d.—-Stigers v. Brent, 50 Md. 214, 
30 perks 317; Windwart v. Allen, 13 
Md. 196. 

Mich.—Clabaugh v. Judge Wayne 
Cir. Ct., 228 Mich. 207, 199 NW 710 
Lane v. Jones, 94 Mich. 540, 54 N 
283. But see Michels v. Stork, 52 
Mich. 260, 17 NW 833 (applying the 
strict common-law rule). 

Minn.—Osman vy. Wisted, 78 Minn. 
295, 80 NW 1127; Crosby v. Farmer, 
39 Minn. 305, 40 NW 71 [overr Hutch- 
ins v. Carver County, 16 Minn. 13; 
Frasier v. Williams, 15 Minn. 288; 
Tullis v. Brawley, 3 Minn. 277]. 

Miss.—Reichman-Crosby Co v. 
Horton, 143 Miss. 141, 108 S 443, 

Nebr.—Goble  v. ‘Brenneman, 05) 
Nebr. 309, 106 NW 440, 121 AmSR 
813; Graves v. Macfarland, 58 Nebr. 
802, 79 NW 707; Campbell Printing 
Press, etc., Co. v. Marder, 50 Nebr. 
283, 69 NW 774, 61 AmSR 573; Bald- 
win v. Burt, 2 Nebr. (Unoff.) 377, 383, 
96 NW 401. See Patterson v. Taylor, 
718 'N. J. Le. 10, 73 A,225 (stating the 
law of Nebraska). Compare Walk- 
er v. Lutz, 14 Nebr. 274, 15 NW 352 
(holding that the return may be con- 
tradicted at least as to facts not sup- 
posed to be within the officer’s own 
knowledge, such as defendant’s place 
of residence). 

N. J.—Sweeney v. Miner, 88 N. J. L. 
Chap- 
man v. Cumming, TaN ae 

N. Y.—Ferguson v. eee: 70 
N:-Y.) 253, 265 Am 589; Buswell v. 
Lincks, 8 ‘Daly 518; Bquitable Trust 
Cos*v. Salberg, 77 Misc. 129, 136 NYS 


52; Pfotenhauer v. Brooker, 52 Misc. 
649, 101 NYS 762; Boynton v. Keese- 
ville Electric Light, etc., Co., 5 Misc. 


118, 25 NYS 741 [aff 78 Hun 609, 28 
NYS 1117]; Van Rensselaer v. Chad- 
wick, 7 HowPr 297. But see Allen v. 
Martin, 10 Wend. 300, 25 AmD 564; 
Black v. Black, 4 Bradf. Surr. 174 
(both asserting the strict common- 
law rule). 

NEC: 
384, 104 SE 763; Lake Drain. Comrs. 
v. Spencer, 174 N. C. 37,° 93) SH. 435, 
436 [cit Cyc]; Godwin v. Monds, 106 
ING @s Fela 10 SE 1044. 

N. D.—Kaull v. Johnson, 56=N. D: 
563, 218 NW 606. 

Oh.—Grady v. Gosline, 48 Oh. St. 
665, 29 NE 768; Parker v. Van Dorn 
Iron Works, 3 Oh. Cir. 
23 OhbwCir. Ct. 4449 


CtaNaS:. 547, 
But see Phillips 


v. Elwell, 14 Oh. St. 240, 84 AmD 373 
(asserting the strict common-law 
rule). 


Okl.—Mayhue v. Clapp, 128 Okl. 1, 


261 P 144; Pruner v. McKee, 126 Okl. 
121, 258 P 749; Griffin v. Galbraith, 
114 Okl, 208, 247 P 339; Oklahoma 


Stockyards Nat. Bank vy. Pierce, 114 
Okl. 25, 243 P 144; McIntosh v. Holt- 
erave,) 79 Okly 63, 19" P7739: Jones vy. 
Jones, 57 Okl. 442, 154 P 1136; Ray v. 
Harrison, 32 Okl. 17, 121 P 633, Ann 
Cas1914A 413. 

Or.—Deardorf v. Idaho Nat. Har- 
vester) Co.;'90 Ory 425; 177 P 338. 
: S. C.—Genobles v. West, 23 S. C. 
54. 

S. D.—Hays v. Alway, 39 S. D. 586, 
166 NW 139. 

Tex.—Pecos, etc., R. Co. v. Cox, 106 


Tex. 74, 157 SW 745; Kempner v. 
Jordan,’ 7. Tex, Civ. A. 275, 26 SW 
870. 


Utah.—Cohn v. Lawrence, 40 Utah 
264, 120 P 223; Phillips v. Lawrence, 
40 Utah 263, 120 P 222; Liebhart y. 
Lawrence, 40 Utah 243, 120 P 215. 

Wash.—Allen vy. Starr, 104 Wash. 
246, 176 P 2; Northwestern, etc., Hy- 
potheek Bank y. Ridpath, 29 Wash. 
687, 70 P 139. But see Wilbert v. 


[§§ 393-294 


or privies, in the absence of fraud, the return can- 
not be impeached, since it is part of the record and 
as such imports verity until set aside.1? 

[§ 294] (b) As to Officer Making Return.1? A 


Day, 83 Wash. 390, 145 P 446; Krutz 
v. Isaacs, 25 Wash.'566, 66 P 14f; 
Mitchell, etc., Co. v. O’Neil, 16 Wash. 
108, 47 P 285 (all apparently recog- 
nizing the strict common-law rule). 

Wis.—Carr v. Commercial Bank, 16 
Wis. 50. : 

a] In West Virginia a sheriff's 
return will not be deemed to be con- 
clusively true as against a direct at- 
tack where it is shown that the re- 
turn is false and that defendant had 
no knowledge whatever of the pend- 
ency of the action, and where no, 
rights of third persons are jeopard- 
ized; but it was said, obiter, that, 
where there has been notice and a 
technicality is relied on, or where de- 
fendant has appeared, and denies 
service, but has opportunity to de- 
fend, the right to question the re- 
turn will be denied. Nuttallburg 
Smokeless Fuel Co. v. Harrisville 
First Nat. Bank, 89 W. Va. 438, 109 
SE 766 [overr Talbott v. Southern 
Oil Co., 60 W. Va. 427, 55 SE 1009; 
Rader v. Adamson, 37 W. Va. 582, 16 


se eee Bowyer v. Knapp, 15 W. Va. 
T7 
[b] Existence of fraud not neces- 


sary.—Whether plaintiff was inno- 
cent or acting in fraud in the mat- 
ter of a false return is immaterial to 
the right of defendant to impeach 
or contradict the return, fraud be- 
ing necessary to be charged only in 
those jurisdictions in which, in the 
absence of it, the return is held to 
be conclusive. National Metal Co. v. 
Greene Cons. Copper Co., 11 Ariz. 108, 
89 P 535, 9 LRANS) 1062. 

Equitable relief against judgment 
Lees on false return see Judgments 


LO. Hilterw. 235) JUS 
235, 85 NE 304. 

11. Ala.—Hidson v. McDaniel, 216 
Ala. 610, 114 A 204. 

Ark.—Rose._ v. Ford, 2 Ark. 26. 

Cal.—Egery v. Buchanan, 5 Cal. 
53 (holding that the return cannot 
be attacked collaterally even if the 
officer is shown to have been guilty 
of fraud and collusion). 

Ill. Rivard v. Gardner, 39 Ill. 125; 
Duffy v. Frankenberg, 144 Tl. A. 103; 
Sher eon v. Hart, 21 Til. A. 348. 

Sy = Ss 
317, 270 SW 754. 

Mich.-—Clabaugh v. Judge Wayne 
Cir. Ct., 228 Mich. 207, 199 NW 710; 
Johnson vy. Mead, 73 Mich. 326, 41 NW 


Heimberger, 


487; Michels v. Stork, 52 Mich. 260, 
17 NW 833. 
Miss.—McAllum vy. Spinks, 129 


Miss: 237, 91 S 694. 
N. J.—Rips v. Levitan, See 130 
we 882; Castner vy. Styer, 23 N. J. L. 


N. Y.—Black V.. Biack, (4) “Bradt 
Surr. 174. 
pon C.—Edwards y. Tipton, 77 N. C. 

N. D.—Jongewaard v. Gesquire, 51 
INS Os. 199 NW 585. 

Oh.—Mueller v. Bates, 2 Disn. 318; 
Thompson v. C., ete., R. Co., 9 Oh. Dec. 
(Reprint) 209, 11 CineLBul 211. 


Okl.—McIntosh v. Holtgrave, 79 
OK. 63, 191° P, 739. 
Utah.—Liebhart  v. Lawrence, 40 


Utah 243, 120 P 215. 

See Ranch v. Werley, 152 Fed. 509 
(applying the Oregon rule). 

But see Unangst v. Southwick, 80 
Nebr. 112, 113 NW 989, 80 Nebr. ‘119, 
116 NW 864 (dictum, that while there 
is a strong presumption of the truth 
of an officer’s return, it may be im- 
peached in a collateral proceeding). 

Conclusiveness as to strangers to 
record see infra § 295 

12. In action against sheriff or 
constable for false return see Sheriffs 
and Constables [35 Cyc 1844]. 


Te eee aN ON a5 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 294-298] 


return of process is conclusive against the officer 
making it, when questioned otherwise than in a di- 
rect proceeding against him for a false return,*® 
at least when the party against whom it is sought to 
be impeached derives some interest from or ‘under 
it.14 It is not conclusive in the officer’s favor,1® 
however, but it has been held to be prima facie evi- 
dence for him of the fact of service.*® 

[§ 295] (c) As to Strangers to the Record.. A 
return of process does not conclude strangers to the 
record, but as to them is only prima facie evidence 
of the 'facts stated therein, and so may be impeached 


by extrinsic proof.17 


[§ 296] b. Effect on Process. A return of process 
ordinarily renders it functus officio, and no subse- 
quent service of the same process will be effectual 
for any purpose;'® but when the return relates to 
less than the whole number of defendants, the court 
may permit the process to be withdrawn for further 


service on the others.?2 


[§ 297] 10. Aiding or Explaining Return?°—a, In 


13. Ala.—Ingram v>Alabama Pow- 
er Co,, 201 Ala. 13, 75S. 304; Me- 
eur v. Simmons, 185 Ala. 310, 64 


Ark.—Monroe County v. Clark, 134 
Ark. 100, 203 SW 264. 

Mass.—Simmons v. 15 
Mass. 82. 

Miss.—Cleveland Grain, ete., Co. v. 
Hendricks, 149 Miss. 15, 115 S 114; 
Duncan vy. Gerdine, 59 Miss. 550. 

Vt.—Barrett v. Copeland, 18 Vt. 67, 
44 AmD 362. 

eae rs v. Stone, 2 Rand. (23 
Va.) 4 

But ah Franklin Bank vy. Williams, 
t OhHNPNS 559, 14 OhS&CP 651 
(where the officer was permitted, in 
a suit by a stranger, to impeach his 
return by his own testimony). 

Admissibility of officer’s testimony 
to impeach return see infra § 299. 


Bradford, 


14. Baker v. McDuffie, 23 Wend. 
CN. Y.) 289. 
15. McGough v. Wellington, 6 Al- 


len (Mass.) 505; Duckworth v. Mill- 
saps, 15 Miss. 308; Larzelere v. Delp, 
30 Pa. Co. 440; Barrett v. Copeland, 
18 Vt. 67, 44 AmD 362. 

16. Ingram v. Alabama Power Co., 
201 Ala. 13, 75 S 304. 

17. U. S.—wU. S. v. McHie, 194 Fed. 
894; Rigney v. DeGraw, 100 Fed. 213 
[rev on other grounds 107 Fed. 545, 46 
CCA 459]. 

Ala.—Fleming v. Moore, 213 Ala. 
692, 105 S 679. 

Ida.—American Fruit Growers, Inc. 
v. Walmstad, 44 Ida. 786, 260 P 168. 

Me.—Kendall v. White, 13 Me. 245. 

Oh.—Phillips v. Elwell, 14 Oh. St. 
240, 84 AmD 373. 

Vt.—Witherell v. Goss, 26 Vt. 748. 
' W. Va.—Bowyer v. Knapp, 15 W. 
\ Wek VAG 

Evidence required to disprove or 
impeach return see infra § 301. 

: 18. Fanning v. Foley, 99 Cal. 336, 
33 P 1098; Haton v. Fullett, 11 I. 
491; Garner v. Willis, 1 Ill. 368; 
Carnahan v..£eo,, 2 Tl. A:;.630; Cook 
v. Wood, 16 N. J. L. 254. 

19. Hancock v. Preuss, 40 Cal. 572. 

20. Amendment of return see in- 
fra §§ 360-370. 

21. Gamburg v. Ray, 167 La. 865, 
120 S 480; Baham v. Stewart, 109 La. 
999, 34 S 54; Wardwell v. Etter, 143 
Mass. 19, 8 NE 420; Richardson v. 
Penny, 10 Okl. 32, 61 P 584. 

22 Ala, —Morrison v. Covington, 
211 Ala. 181, 100 S 124; Lawrence v. 


Stone, 160 ‘Ala. 382, 49 § 376, 135 
AmSR 105. 

Tll.—Kuzak v. Anderson, 267 Ill. 
609, 108 NE 662. 

La.—Harris vy. Alexander, 1 Rob. 


30. 

Mass.—United Drug Co. vy. Cordley, 
239 Mass. 334, 132 NE 56. 

Mo. —Madison County Bank v. Su- 


[50 C. J.— 37] 
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General. 
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flea © 


mitted.?8 
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Extrinsic evidence is always admissible to 
prove material facts, concerning the execution of 
process, in addition to, and not inconsistent with, 
those shown by a valid and sufficient return there- 
Defects or omissions in a return, however, 
cannot be corrected or supplied by such evidence, 
according to some authorities,?” even after the death 
of the officer by whom the return was made;?3 
under a more liberal rule it is held that omissions in 
a return may be supplied or ambiguities explained 
by parol evidence,?* as where the return is so in- 
definite and uncertain as to render its meaning doubt- 
Such evidence does not constitute a con- - 
tradiction of, or attack upon, the return,?® and, ac- 
cordingly, fraud or mistake in the return need not 
be shown, even in those jurisdictions in which the 
strict common-law rule as to the conclusiveness of 
a return obtains,** before such evidence may be ad- 


but 


[§ 298] b. Lost Return. Where a return of proc- 


man, 79 Mo. 527; Samuels v. Shelton, 
48 Mo. 444; Taylor v. Helter, 198 Mo. 
A. 643, 201 SW 618. 

Pa.—-Stark v. Lehigh Coal, etce., Co., 
Se Pane Distwn-2.0. 

[a]. Omission of date of service.— 
The deficiency of a_ return of serv- 
ice in omitting to show the date on 
which the process was served can- 
not be supplied by parol, evidence. 


Lawrence v. Stone, 160 Ala. 382, 49 S 


376, 135 AmSR 105. 

Form and requisites of return see 
supra §§ 265-278. 

Return as only competent evidence 
of service see supra § 292 
eae Wilson v. Greathouse, pr Sti Ms 

24. Cal.—Morrissey v. Gray, 162 
Cal. 638, 124 P 246; Morrissey. v. 
Hammond, 160 Cal. 808, 117 P 442; 
Morrissey v. Gray, 160 Cal. 390, 117 
P 4338; Jones) v. Gunn, 149) Cale "6s8i7, 
Sih tiles 

Ind.—Hitt v. Carr, 17 Ind. A. 488, 
130 NE 1. 

Ky.—Evans v. Davis, 3 B. Mon. 344. 

La.—Adler v. New Orleans Levee 
Comrs., 168 La. 877, 123 S 605. 
Pe ee, v. Fullerton, 4 Minn. 

35 

Mo.—Green vy. Strother, 201 Mo. A. 
418, 212 SW 399. 

N. J.—Vigars v. Mooney, 3 N. J. L. 


909. 

Okl.—Jackson v. Tenney, 17 OkI. 
495, 87 P 867. 

Pa.—Hudelson v. Lehigh Valley R. 
Cozee) Pas Dist, 775: 

Tenn.—Leonard v. O’Neal, 16 Lea 

Tex.—Stephens yv. Austin, (Civ. A.) 
298 SW 932. 


W. Va.—Elias v. Boone Timber Co., 
85 W. Va. 508, 102 SE 488, 490 [cit 
Cye]. 

[a] Officer’s testimony is admis- 


sible (1) to show facts with regard to 
the execution of the writ which are 
not inconsistent with the _ return. 
Evans v. Davis, 3 B. Mon. (Ky.) 344. 
(2) Conclusiveness of return as to of- 
ficer making it see supra § 294. 

[b] File mark of clerk (1) on the 
return, showing that it was duly filed 
with him at a time when the process 
was still in force, may be looked to 
in aid of the return where it fails 
to show when the process was served, 
Stephens v. Austin, (Tex. Civ. A.) 298 


SW 932, (2) Filing return see infra 
§ 318. 
[ec] Identification of person 


served.—(1) It is proper to admit evi- 
dence to identify the particular in- 
dividual upon whom process was 
served, where the return is ambigu- 
ous, even though his name and the 
name given in the return are not idem 
sonans. Green v. Strother, 201 Mo. A. 
418, 212 SW 399. (2) So, where a 


ess has been lost, parol evidence is admissible to 


writ of Summons is directed against 
a person by a certain name, and two 
individuals are known in the com- 
munity by that name, the officer serv- 
ing the writ may point eut in court, 
in giving testimony, the person he 
served. Reid v. Mercurio, 91 Mo. A. 
673. (3) Where process is returned 
served on ‘“‘R. E. Morgan,” a defend- 
ant whose name is ‘‘Robert E. Mor- 
gan’’ is not precluded, as contradict- 
ing the return, from showing by parol 
that the process was served on a “Ru- 
fus E. Morgan,” residing in the same 
county as himself, since such evi- 
dence merely shows to what person 
the return applies. Slingluff v. Gain- 
er, 490 Wes Vides ti, 13 Cons Py aie ty G4p) earn 
officer’s testimony identifying an in- 
dividual as the person upon whom 
he served process is not inadmissible 
as altering or varying a return of 
service which correctly stated such 
person’s surname but was incorrect 
as to his initials. Adler v. New Or- 
leans Levee Comrs., 168 La. 877, 123 
S 605. See to same effect Hitt v. Carr, 
77 Ind. A. 488, 130 NE 1. 

25. Farmers’ Bank v. Riley, 209 
Ky. 54, 272 SW 9; Jackson vy. Ten- 
ney, 17 Okl. 495, 87 P. 867. 

[a] Where return leaves it doubt- 
ful whether or not defendant was 
served (1) evidence that he was not 
served is an attack upon, or impeach- 
ment of, the return. Farmers’ Bank 
v. Riley, 209 Ky.-54, 272 SW 9. (2) 
And where the return is open to a 
construction that only one copy was 
delivered to two defendants, parol 
evidence is admissible to show that 
such was the case and no service was 
had on one defendant. Jackson v. 
Tenney, 17 Okl. 495, 87 P 867. 

26. Ky.—Farmers’ Bank y. Riley, 
209 Ky. 54, 272 SW 9. 

La v. New Orleans Levee 
Comrs., 168 La. 877, 123 S 605. 

Mo.—Green v. Strother, 201 Mo. A. 
418, 212 SW 399; Reid v. Mercurio, 
91 Mo. A. 673. 

Pa.—Hudelson v. Lehigh Valley R. 
Cor Lo) Ee Dist. 775. 

Ww. 


49 W. 

Wa Ts 37 ‘SE 771. 
See Cleveland Grain, etc., Co. v. 
Hendricks, 149 Miss. 15, 115 S 114 


(holding that, where a return is made 
in the name of a sheriff by his depu- 
ty, testimony of another deputy that 
he served defendant is not inadmis- 
sible as contradicting the return). 

Impeachment or contradiction of 
return see infra §§ 299-302. 

27. See supra § 293. 

28. Farmers’ Bank y. Riley, 
Ky. 54, 272 SW 9. 

Fraud or mistake as essential to 
right to contradict or impeach return 
regular on its face see supra § 293. 
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show the execution of the process;?® and in some 
jurisdictions, under statutes so providing,®® an en- 
try or notation on the docket of the court is evi- 
dence in such ease that the process was executed as 


thereby shown.*? 


[§ 299] 11. Impeachment or Contradiction of Re- 
As to matters with reference 
to which a return of process is not conclusive, or 
in jurisdictions in which it is not regarded-as such,?® 
extrinsic evidence is admissible to contradict its 
statements and recitals,?+ subject to the ordinary 
considerations of relevancy and materiality.*® 
rol evidence is competent for such purpose,*?® and 
the return may be-attacked by the oral testimony of 
defendant ;?" but ,testimony of the officer by whom 
the return was made is not admissible,?® nor is a 
Where other documents 
accompany the return, it may be contradicted by 


turn®?—a,. In General. 


record kept in his office.?® 


them.*° 


29. 
224. 

Admissibility of parol proof to es- 
tablish fact of service see supra § 


292. 
See statutory provisions. 
31. Ramey v. Francis, 169 Ky. 
469, 184 SW 380; Chandler v. Inman, 


Newhouse v. Martin, 68 Ind. | 


140 Ky. 786, 131 SW 789; Wilson 
v. Northrup, 13 Ky. Op. 190; Wilson 
v. Sanders, 11 Ky. Op. 863; Moss v. 


Moss, 5 Ky. Op. 464. 

[a] Weight.—An entry inade by 
the clerk on the docket that process 
was returned served is entitled to 
more weight than the recollection of 
a witness, however honest he may 
a Wilson v. Northrup, 13 Ky. Op. 

{[b] But in absence of proof that 
return is lost, such entry is not evi- 
pence. Claybrooke v. Jones, 4 Ky. Op. 

32. Objections to return or service 
see infra §§ 319-340. 

33. See supra §§ 293-295. 

34. Alaska.—Blaker v. Lushbaugh, 
7 Alaska 57. 

Ark.—Crawley v. Neal, 152 Ark. 

De 


232, 238 SW 1054. 

Colo.—Kavanagh v. Hamilton, 
ray 157, 135 P 512, AnnCas1914B 
7 


Iowa.—Buck v. Hawley, 129 Iowa 
406, 105 NW 688. 

Minn.—Lunschen v. Peterson, 120 
sate 288, 139 NW 506. 


ve Y.—Mann v. Meryash, 107 NYS 
599. 


Okl.—Hawkins v. Payne, 129 Okl. 
243, 264 P 179; Pettis vy. Johnston, 
48. OK], 277%; 190 °P 681. 

See also cases infra notes 36, 37. 

{a] Indirect evidence.—iIn an ac- 
tion on a note, admission of evidence 
that defendant owned valuable prop- 
erty in the county where he was 
served, which would be liable to ex- 
ecution, was not error where defend- 
ant denied service of process upon 
him, and where he had made no ef- 
fort to protect the property, since 
it is not the ordinary conduct of men 
possessed of valuable property sub- 
ject to sale or judgment to subject 
it to loss, and so defendant’s con- 
duct bears, although indirectly, upon 
the issue whether or not he was 
served. Lunschen v. Peterson, 120 
Minn. 288, 139 NW 506. 

{[b] Evidence of partial falsity to 
show falsity of whole.—Where proc- 
ess is returned as served on two de- 
fendants, evidence that it was never 
served on one of defendants is ad- 
missible to show the falsity of the re- 
turn as a whole. Buck v. Hawley, 
129 Iowa 406, 105 NW 688. 

35. See Mann y. Meryash, 107 NYS 
599 (holding that an affidavit of de- 
fendant’s wife that she was served 
with summons in a certain action has 
no bearing on the question whether 
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[§§-298-301 


[§ 300] b. Burden of Proof. In general, ‘he bur- 
ne of proof is upon one seeking to contradict a 
return of service to negative its statements or re- 
citals or show that the process was not served.** 


It has been held, however, that, where service is de- 


Pa- 


nied, an obligation falls upon plaintiff to support the 
return so far as is reasonably within his power,*? 
so as to overcome, for example, any possibility of 
mistaken identity of the person served** or of serv- 
ice other than personal;*## and that, where substi- 
tuted service is attacked in limine, the burden is on 
plaintiff to sustain it.*® 

[§ 301] c. Evidence Required—(1) In General. 
In view of the evidentiary weight accorded to a re- 
turn of process,*® and of the presumptions in its 
favor,*? clear, unequivocal, and convincing evidence 
1s required to negative the return and overcome its 
statements and recitals;4® and a mere preponderance 


of the evidence in favor of one contradicting a re- 


fefendent was properly served there- 
in). 

Relevancy and materiality of evi- 
Neen generally see Evidence §§ 89-— 


Kavanagh v. Hamilton, 53 
157, 125 P 512, AnnCasi914B 
76; Webster v. Hunter, 50 Iowa 215. 

87. Crawley v. Neal, 152 Ark.. 232, 
238 SW 1054; Oklahoma Stockyards 
Nat. Bank v. Pierce, 114 Okl. 25, 243 
P 144. 

Sufficiency of unsupported testi- 
mony of defendant see infra § 302. - 

38. Pinnacle Gold Min. Co. v. 
Popst,"54 Colo, 451, 131 Pv413; Bates 
v. Goode, (Okl.) 281 P 558; Pettis v. 
Johnston, 78 Okl. 277, 190 P 681. 

Conclusiveness of return as to offi- 
cer making it see supra § 294. 

39. Pinnacle Gold Min. Co. v. 
Popst, 54 ‘Colo: 451, 139 P* 413. 

40. Good Roads Mach. Co. vy. Cox, 
139 Ark. .29;°212 SW 87. 

{a] Affidavit of publication.—(1) 
Where it is the duty of the: officer to 
make return of the affidavit of the 
editor, proprietor, or other officer of 
a newspaper in which process is pub- 
lished, the recitals of his return may 
be contradicted by the accompany- 
ing affidavit. Good Roads Mach. Co. 
v. Cox, 139 Ark. 29,212 SW 87. (2) 
Proof of publication in general see 
infra §§ 308-317. 

41. Ala.—McAdams v. Windham, 
191 “Ala. 287, 68 S 51. 

Ark, —Crawley v. Neal, 152 Ark, 232, 
238 SW 1054. 

Colo.—Gibbs v. Ison, 76 Colo. 240, 
230 P 784, 785° feit Cyc]. 

Ga.—Almand v. Morgan County 
Bank, 17 'Ga. A. 519, 87 SE 716. 

Iowa.-—Pyle v. Stone, 185 Iowa 785, 
171 NW 156. 

Md.—Piedmont-Mt. Airy Guano Co. 
v. Merritt, 154 Md. 226, 140 A 62. 

Mich.—Clabaugh v. Judge Wayne 
Cir. Ct., 228 Mich. 207, 199 NW 710. 

Minn.—Lunschen y. Peterson, 120 
Minn. 288, 1389 NW 506. 

Mo.—Collier v. Catherine Lead Co., 
208 Mo. 246,106 SW 971. 

Nebr. —Lexington First Nat. Bank 
v. Anderson, 106 Nebr. 204, 182 NW 
1021; Campbell v. Harvard State 
Bank, 103 Nebr. 562, 173 NW 587. 

N. ’C.—Lake Drain. Comrs. v. Spen- 
cer, 174. N. ©2035, 98:.Siy 435. 

Philippine. Vargas v. Chan Hang 
Chiu, 29 Philippine 446. 

Tex.—Grayce Oil Co. 
(Civ. A.) 260 SW 883. 

Wis.—Arapahoe State Bank vy. 
Houser, 162 Wis. 80, 155 NW 906. 

42. Shragge v. Rabinovitch, 15 
Alta. L. 236, 51 DomLR 316, [1920] 
1 WestWkly 718.: 


v. Varner, 


43. Shragge v. Rabinovitch, supra. 
44. Shragge v. Rabinovitch, supra. 
45. Thornburg v. Bennett, 206 


Iowa 1187, 221 NW 840. 
46. See supra §§ 292-295. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


47. See supra §§ 279-291. 

48. U. S—U. S. v. Gayle, 45 Fed. 
107, 50 Fed. .169. 

Ala.—McDonald v. Cawhorn, 152 
Ala. 357, 44 S 395. 

Ariz.—-Security Trust, oe Bank v. 
Moseley, 27 Ariz. 562, 234 P 828. 


Ark.—Karnes v. eae 172 Ark. 
125, 287 SW 743. 
Colo. —Gibbs v. Ison, 76 Colo. 240, 


230 P 784, 785 [cit Cyc]; Kavanagh v. 
Hamilton, 58 Colo, 157, 125 P 512, Ann 
Cas1914B 76. 

Fla.— Clements Naval Stores Co. v. 
J. S.- Betts Cor85 Pla 497 95S (126; 
Barnes v. Willis, 65 Fla. 363, 61 S 828. 

Ga.—Davant v. Carlton, 53 Ga. 491; 
Dozier v. Lamb, 52 Ga. 646; Perry v. 
Lowry Co., 31 Ga. A. 91, 119 SE 462; 
Cochran v. Whitworth, 21 Ga. A. 406, 
94 SE 609. 

Ida.—American Fruit Growers, Inc. 
v. Walmstad, 44 Ida. 786, 260 P 168; 
Boise Valley Tract. Co. v. Boise City, 
37 Ida. 20, 224 P 103%: 

Il1].—Marnik v. Cusack, 317 Ill. 362, 
148 NE 42; American Ins. Co. v. Keef- 
er, 208 Ill. A. 571; Allegretti v. Stub- 
bert, 126 Ill,-A. 171; Callender v. 
Gates, 45 Ill. A. 374. 

Iowa.—Heater v. Bagan, 206 Iowa 
1301, 221 NW 932; Thompson v. Phil- 
lips, 198 Iowa 1064, 200 NW 727; Des 
Moines Coal, etc., Co. v. Marks Inv. 


Co., 197 Iowa -589, 195 NW 597, 197 
NW 628; Pyle v. Stone, 185 Iowa 785, 
171 NW 156. 


Ky.—Greene v. Cawood, 230 Ky. 
823, 20 SW (2d) 984; McGuire v. Cope, 
225 Ky. 521, 9 SW (2d) 528; Lindsey 
v. National Bond, etc., Co., 220 Ky. 
726, 295 SW 1016; Ford v. Fischer, 
202 Ky. 494, 260 SW 20; . Utter wv. 
Smith, 80 SW 447, 25 KyL 2272. 
aries Saucier v. McLean, (A.) 125 


Md.—Adkins v. Selbyville Mfg. Co., 
134 Md. 497, 107 A 181; Taylor v. 
Welslager, 90 Md, 409, 45 A 476; Abell 
v. Simon, 49 Md. 318. 

Mich.—Garey v. Morley, 234 Mich. 
675, 209 NW 116; Clabaugh v. Judge’ 
Wayne Cir. Ct., 238 Mich. 207, 199 NW 
RO Ck [quot Cyc]. 

Minn.—Kueffner v. Gottfried, 154 
Minn. 70, 191 NW 271; Lunschen v. 
Peterson, 120 Minn. 288, 139 NW 506; 
Oertel v. Pierce, 116 Minn. 266, 133 
NW 797, AnnCas1913A 854; Osman v. 
Wisted, 78 Minn. 295, 80 NW 1127; 
Vaule v. Miller, 69 Minn. 440, 72 NW 
452; Jensen v. Crevicr, 33 Minn. 372, 
23 NW 541 

Miss.—Reichman-Crosby Co. A 
Horton, 148 Miss. 141, 108 S 443, 

ean Ss Vv. Cantwell, (A.) 287 
SW 79 

Mube comers v. Stewart, 113 Nebr. 
47, 201 NW 639; Lexington First Nat. 
Bank v. Anderson, 106 Nebr. 204, 182 
NW 1021; Campbell v. Harvard State 
Bank, 103 Nebr. 562, 173 NW 587; 
Racine- Sattley Co. v. Popken, 102 
pene 635, 168 NW 362; Larr v. Stein, 

Nebr. 488, 150 NW "655; Westman 


— 


—_— 
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turn is ordinarily insufficient.‘® Proof beyond a 
doubt, however, is not necessary.®° 

[S$ 302] (2) Number of Witnesses. In accordance 
with the rule requiring clear and convincing proof 
to overcome a return of process,*! it cannot be im- 
peached by the unsupported testimony of the party 
upon whom service is stated by the officer to have 
been made,°? or of another single witness,°? even 
though the officer fails to recall the service;°4 and 
the testimony of other defendants that they were 
not served is not effective or sufficient.55 


v. Carlson, 86 Nebr. 847, 126 NW 515; 
St. Paul Harvester Co. v. Mahs, 82 
Nebr. 336, 117 NW 702; Unangst v. 
Southwick, 80 Nebr. 119, 116 NW 864, 
80 Nebr. 112, 1183 NW 989; Connell v. 
Galligher, 36 Nebr. 749, 55 NW 229; 
Wilson v. Shipman, 34 Nebr. 573, 52 
NW 576, 33 AmSR 660. 

N. J.—Sweeney v. Miner, 88 N. J. L. 
361, 95 A 1014, 1016 [cit Cye]. 

N. Y.—Mace v. Mace, 24 App. Div. 
291, 48 NYS 831; Jacobs v. Zeltner, 9 
Misc. 455, 30 NYS 238. 

N. C.—Long v. Rockingham, 187 N. 
C. 199, 121 SE 461; Caviness v. Hunt, 
180 N. C. 384, 104 SE 763; Lake Drain. 
Comrs. v. Spencer, 174 N. C. 37, 98 SE 
435, 436 [quot Cyc]. 

Oh.—Nast v. Hurtig, 25 Oh. A. 16, 
157 NE 316; Mayer v. Groves, 18 Oh. 
Cir. Ct. N. S. 38; Franklin Bank v. 
elas, 1 OhNPNS 559, 14 OhS&CP 


Okl.—Mayhue v. Clapp, 128 Okl. 1, 
261 P 144; Hopkins v. Norman Nat. 
Bank, 115 Okl. 196, 242 P 532; Griffin 
v. Galbraith, 114 Okl. 208, 247 P 339; 
Pettis v. Johnston, 78 Okl. 277, 190 
P 681; Jones v. Jones, 57 Okl. 442, 154 
iPAIL3s6s Ray Vv... Harrison,. 32-Okr-17; 
121 P 633, AnnCas1914A 413. 

Or.—Peterson v. Hutton, 284 P 279. 

Philippine.—Vargas v. Chan Hang 
Chiu, 29 Philippine 446. 

Ss. D.—Whitcher v. Cooley, 24 S. D. 
190. 123 NW 1135; Burton v. Cooley, 
22 S. D. 515, 118 NW 1028; Matchett 
v. Liebig, 20 S. D. 169, 105 NW 170. 
Compare Hays v. Alway, 39 S. D. 586, 
166 NW 139 (holding that matters in 
a return which are stated on the offi- 
cer’s personal knowledge can be im- 
peached only by clear and conclusive 
proof, but matters which are merely 
his conclusions from what he has 
learned from some one else are sSub- 
ject to impeachment according to the 
rules applied to evidence generally). 

Tex.—Wood v. Galveston, 76 Tex. 
126, 183 SW 227; Gatlin v. Dibrell, 74 
Tex. 36,11 SW 908; Harrell v. Mexico 
Cattle Co., 73 Tex. 612, 11 SW 863; 
Wedgeworth v. Pope, (Civ. A.) 12 SW 


(2d) 1045; Grayce Oil Co. v. Varner, 
(Civ. A.) 260 SW 883; McBride v. 
Kaulbach, (Civ. A.) 207 SW _ 576; 


Crawford v. Gibson, (Civ. A.) 203 SW 
375; Swearingen v. Swearingen, (Civ. 
A.) 193 SW 442; Pierce-Fordyce Oil 
Assoc. v. Staley, (Civ. A.) 190 SW 814. 

Wash.—Allen v. Starr, 104 Wash. 
246, 247, 176 P 2 [cit Cyc]. 

W. jVa.—Nuttallburg Smokeless 
Fuel Co. v. Harrisville First Nat. 
Bank, 89 W. Va. 438, 109 SE 766. 

Wis.—Arapahoe State Bank v. 
Houser, 162 Wis. 80, 155 NW 906; 
Tllinois Steel Co. v. Dettlaff, 116 Wis. 
319, 93 NW 14. Compare Raulf v. 
Chicago Fire Brick Co., 138 Wis. 126, 
119 NW 646 (holding that there is no 
fixed rule as to the quantum of proof 
required, and that evidence reason- 
ably clear, satisfying the triers that 
the return is false, is sufficient). 

See also cases infra this note. 

[a] Thus a return of service by an 
officer must prevail over the recol- 
lection of defendant a number of 
years later that no service was had. 
U. S. v. Gayle, 45 Fed. 107; Amos v. 


Massey, 140 Ky. 54, 130 SW _ 950; 
Barkate v. Allen, (Tex. Civ. A.) 282 
Sw 670. 

[b] Evidence held sufficient.—Ly- 


man v. Walker, 192 Iowa 982, 185 NW 
607; Hoitt v. Skinner, 99 Iowa 360, 68 
NW 788; Oertel v. Pierce, 116 Minn. 
266, 1833 NW 797, AnnCas1913A 864; 
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Reichman-Crosby Co. v. Horton, 143 
Miss. 141, 108 S 443; Butler v. Cant- 
well, (Mo. A.) 287 SW 794; Janous v. 
Columbus State Bank, 101 Nebr. 393, 
163 NW 327, 164 NW 1053; Bradley 
v. Ryan, 110 NYS 977. 

[c] Evidence held insufficient.— 
Darrow v. New York Postal Tel.-Ca- 
ble Co., 229 Fed. 314 [rev on other 
grounds 250 Fed. 581, 162 CCA 597 
(certiorari den 248 U. S. 563 mem, 39 
SCt 8 mem, 63 L. ed. 423 mem, 255 
U. S. 577 mem, 41 SCt 448 mem, 65 L. 
ed. 794 mem)}; Arnold v. Ness, 212 
Fed. 290; McDonald v. Cawhorn, 152 
Ala. 357, 44 S 395; Security Trust, 
etc., Bank v. Moseley, 27 Ariz.* 562, 
234 P 828; Karnes v. Ramey, 172 Ark. 
125, 287 SW 743; Dickerson v. Utter- 
back, 202 Iowa 255, 207 NW 752; 
Glenn v. Miller, 186 Iowa 1187, 173 
NW 135; Bowden v. Hadley, 138 Iowa 
711, 116 NW 689; Galvin v. Dailey, 
109 Iowa 332, 80 NW 420; Petersen v. 
Phelps, 222 Mich. 236, 192 NW 680; 
Rose v. Brister, 145 Miss. 78, 111 S 


129. 

49. Lunschen vy. Peterson, 120 
Minn. 288, 139 NW 506; Franklin 
Bank v. Williams, 1 OhNPNS 559, 14 
OhS&CP 651; Wedgeworth v. Pope, 
(Tex. Civ. A.) 12 SW (2d) 1045; Mc- 
Bride v. Kaulbach, (Tex. Civ. A.) 207 
SW 576; Crawford v. Gibson, (Tex. 
Civ. A.) 203 SW 375; Swearingen v. 
Pyeablnicty (Tex. Civac-A.)2193. (SW 


50. McBride v. Kaulbach, (Tex. 
Civ. A.) 207 SW 576. 

51. See supra § 301. 

52. U. S.—Cooper v. Jewett, 
Fed. 618, 147 CCA 426. 

Ala.—Bastian-Blessing Co. v. Gew- 
in, 217, Ala. 592,117. 8S 1973. Hidsén v.- 
McDaniel, 216 Ala. 610, 114 S 204; 
King v. Dent, 208 Ala. 78, 93 S 828. 

Ill.—Marnik v. Cusack, 317 Ill. 362, 
148 NE 42; Moore v. Robbins Mach., 
ete., Co., 252 Ill. A. 24; Smith v. Zuta, 
247 Ill. A. 203; American Ins, Co. v. 
Keefer, 208 Ill. A. 571; Duffy v. 
Frankenberg, 144 Ill. A. 103. 

Ky.—Quinn-Marshall Co. v. Hurley, 
209 Ky. 154, 272 SW 402; Amos v. 
Massey, 140 Ky. 54, 130 SW 950. 

La.—Saucier v. McLean, (A.) 125 S 
163. 

Md.—Piedmont-Mt. Airy Guano Co. 
v. Merritt, 154 Md. 226, 140 A 62. 

N. Y.—Sargeant v. Mead, 1 NYS 
589. 


N. C.—Raleigh Banking, etc., Co. v. 
Nowell, 195 N. C. 449, 142 SE 584; 
Long v. Rockingham, 187 N. C. 199, 
121 SE 461; Burlingham v. Canady, 
156 N. C. 177, 72 SE 324. 

Wis.—Arapahoe State Bank v. 
Houser, 162 Wis. 80, 155 NW 906. 

53. Pierce v. Cobb, 2 Ky. Op. 85; 
Glass v. Moore, 195 N. C. 871, 142 SE 
585; Raleigh Banking, etc., Co. v. 
Nowell, 195 N. C. 449, 142 SE 584. 
But see Nast v. Hurtig, 25 Oh. A. 16, 
157 NE 316; Wilbert v. Day, 88 Wash. 
390, 145 P 446 (both holding that a 
single affidavit, sufficient on its face 
to show clearly the falsity of a re- 
turn, and wholly uncontradicted, es- 
tablished such falsity by clear and 
convincing evidence). 

[a] In Texas (1) a return can be 
overcome only by testimony of two 
witnesses, or of one_strongly corro- 
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borated. West v. Dugger, (Civ. A.) 
WBS wW. 24l" (Gray.ce Oil) Cos vaiVar- 
ner, (Civ. A.) 260 SW 8838; Joseph 


v. Kiber, (Civ. A.) 260 SW 269; Beck- 
er v. Becker, (Civ. A.) 218 SW 542; 
McBride v. Kaulbach, 


[50 C.J.] 579 


{§ 303] B. Affidavit of Service>’—1. In General. 
A statement of a person by whom process has been 
served, other than an officer authorized to make 
proof of service by his official return,®* as to the 
facet and manner of service, for the purpose of prov- 
ing the same, may be made only in the form of an 
affidavit or under the oath of such person.®® 
rule applies to officers not empowered by statute to 
make proof of service by their return,®® such as con- 
stables,°° city marshals,®! special officers and dep- 
uties,°? and officers of a state other than that in 


This 


SW 576; Swearingen v. Swearingen, 
(Civ. A.) 193 SW 442; Kempner v. 
Jordan; 7. Tex. Civ. A. °275;..26- Swi 
870. (2) Soa return regular upon its 
face cannot be impeached by the evi- 
dence of one witness unless there are 
strong~ corroborative circumstances. 
West v. Dugger, (Civ. A.) 278 SW 
241; Harrison v. Sharpe, (Civ. A.) 210 
SW 731: Godshalk v. Martin, (Civ. 
A.) 200 SW‘535; Gallagher v. Teusch- 
er, (Civ., A.) 186 SW 409. (8) The 
corroborating facts and cireumstanc- 
es must come from a source other 
than the one witness who requires 
corroboration. Joseph v. Kiber, (Civ. 
A.) 260 SW 269; Harrison v. Sharpe, 
supra. (4) Uncertain and unsatisfac- 
tory circumstances raising merely a 
doubt or suspicion are not sufficient 
corroboration. McBride v. Kaulbach, 
(Civ. A.) 207 SW 576. 

54 Marnik v. Cusack, 317 Ill. 362, 
148 NE 42. 


Mires King v. Dent, 208 Ala. 78, 93 S 
56. Affidavit of service: 


By publication see infra §§ 308-317. 
Of notice generally see Notice § 68. 

Use of affidavits generally see Affi- 
davits §§ 137-150. 

57. Who may prove service by re- 
turn see supra § 259. 

Authority of persons other than of- 
ace to serve process see supra §§ 
63-67. 
reves: Ark.—Coffee v. Gates, 28 Ark. 


Cal.—Hibernia Sav., ete., Soc. v. 
Clarke, 110 Cal. 27, 42 P 425; Yolo 
Countyeyvs. Knight M0 .Cals 430; 71a 
662; Hamilton v. Hamilton, 20 Cal. A. 
117, 128 P3338. 

Conn.—Kelley v. Kelley, 83 Conn. 
274, 76 A 291. 

Ill.— Edwards v. McKay, 73 Ill. 570. 

Iowa.—Blair v. Hemphill, 111 lowa 
226, 82 NW 501; Romaine v. Musca- 
tine County, Morr. 357. 

Ky.—Simms v. Simms, 88 Ky. 642, 
11 SW 665, 11 KyL 181. 

Minn.—Leland_ v. 156 
Minn. 30, 194 NW 93. 

Pe CSRS ane v. Hillyer, 45 Mo. A. 

1 

N. Y.—Vitolo v. Bee Pub. Co., 66 
App: Div. 582, 73) NYS) 273. 

Or.—Pickard v. Marsh, 62 Or. 192, 
124 P 268. 

Porto Rico.—Llorens v. Castillo, 22 
Porto Rico 624; Orcasitas v. Mar- 
quez, 19 Porto Rico 454. 

S. C.—Barron v. Dent, 17 S. C. 75. 

Wis.—Brauchle v. Nothhelfer, 107 
Wis. 457, 88 NW 6538. 

See also cases infra notes 60-64. 

59. See cases infra notes 60-64. 

60. Berentz v. Belmont Oil Min. 
Co., 148 Cal. 577, 84 NW 47, 113 AmSR 
3808; Herdlicka v. Evans, 165 Iowa 
207, 145 NW 84; Moss v. Blinn, 7 
Iowa 261. 

61. Orcasitas v. Marquez, 19 Porto 
Rico 454; Brauchle v. Nothhelfer, 107 


Wis. 457, 83 NW _ 653. 
62. Kelley v. Kelley, 83 Conn. 274, 


Heiberg, 


76 A 291; Filkins v. O’Sullivan, 79 
Tll. 524; Edwards v. McKay, 73 Ill. 
570; Simms v. Simms, 88 Ky. 642, 11 


SW 665, 11 KyL 131; Doty v. Berea 
College, 15 SW 1063, 16 SW 268, 12 
KyL 964; Pickard v. Marsh, 62 Or. 
192,124 P: 268; 269 [cit Cyc]. 

{a] Reason for rule is that a spe- 
cial officer who makes the service 
would be bound by neither oath nor 
bond for the correctness of his re- 
turn. Pickard v. Marsh, 62 Or. 192;: 


(Civ. A.) 207°124 P 268. 
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which the action is brought or pending,** as well 
Furthermore, when any of- 
ficer makes service as an individual and not in his 
the proof of service must be made 
by affidavit rather than by return. 

Service may be proved 
by the affidavit of a person other than the one who 
made the service, where his statement is made on 
personal knowledge and not on hearsay,®* except 
that one who could not himself legally have served 
the process cannot be permitted by his affidavit to 


as to private persons.°* 
official capacity,*® 


Affidavit of third person. 


prove service by another.®® 


[§ 304] 2. Form and Requisites.®° 
of! service must show that all the statutory requi- 
sites have been complied with,’° as in the case of an 
Under statutes so requiring, the 
affidavit must also state that the person served is, 
or that affiant knows him to be, the identical person 


officer’s return.7 


2 


named in the process,‘ and it is not sufficient to 
show that the person served acknowledged himself 
to be the person so named;** but in the absence of 


63. Elvin v: Powell, 179 Iowa 899, 
162 NW 201; State v. Hartmann, 
(Mo.) 19 SW (2a) 637; Priest v. Capi- 
tain, 236 Mo. 446, 139 SW 204. 


64. See cases ace note 58. 
65. See supra §§ 5 
66. Buckmiller v. eee: ete, At, 


Co., 164 Iowa 502, 146 NW 447, 
67. Murphy v. Shea, 143 N. Y. 78, 
37 NE 675 


68. Brettell v. Deffebach, 6 S. D. 
21, 60 NW 167. 
Tal Party to action.—(1) One 


who, because a party to an action, is 
prohibited from serving the summons 
therein cannot be permitted by his 
affidavit to make proof of service by 
another. Brettell v. Deffebach, 6 S. 
D. 21, 60 NW 167. (2) Disqualifica- 
tion of party to serve process see su- 
pra § 67. 

69. Of affidavits generally see Af- 
fidavits §§ 50-120. 

70. Linforth v. White, 129 Cal. 188, 
61 P 910; Hamilton vy. Hamilton, 20 
Cal. A. 117, 128 P:338; Rubenstine v. 
Los Angeles as Super. Ct., 18 
Cal. A. 128,122 P 820; Buonomo, wv. 
Juncos, 28 Porto Rico 380; Andino v. 
Knight, 20 Porto Rico 185; Columbia 
Trust Co. v: Steiner, (Utah) 267 P 
788. 

Requisites of service see supra §§ 


56-256. 

71. See supra §§ 265-278. 

725. Colew vir Ailen 52 ind: 122; 
O’Connell v. Gallagher, 104 App. Div. 
492, 93 NYS 643; Schmidt v. Stolow- 
ski, 126 Wis. 55, 105 NW 44; Porath 
v. Reigh, ete., Co., 112 Wis. 4383, 88 
NW 315; German Mut. Farmer F., Ins. 
Co. v. Decker, 74 Wis. 556, 43 NW 500; 
Reed v. Catlin, 49 Wis. 686, 6 NW 326; 
Sayles v. Davis, 20 Wis. 302. See 
Kernan v. Northern Pac. R. Co., 1038 
Wis. 356, 79 NW 403 (a statute pro- 
viding, if service of summons is made 
by one other than the sheriff, proof 
thereof shall be by affidavit of such 
person, showing that “he knew the 
person served to -be the defendant 
mentioned in the summons,” is not 
satisfied by a statement that affiant 
knew that the person with whom he 
left a copy of the summons and 
complaint was the general manager 
of defendant). 

73. Cole v. Allen, 51 Ind. 122. 

74. Cunningham v. Water-Power 
Sandstone Co., 74 Minn. 282, 77 NW 
137; Young v. Young, 18 Minn. 90. 

75. Young v. Young, supra. See 
Cunningham v. Water-Power Sand- 
stone Co., 74 Minn. 282, 77 NW 137 
(dictum). 

76. Reed v. Catlin, 49 Wis. 686, 6 
NW 326. 

[a] Date of jurat as date of serv- 
ice.—Where an affidavit of service is 
silent as to the time of service, but 
the jurat is dated several months be- 
fore the judgment was entered, the 
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statutory provision therefor such a statement is 
unnecessary,’* and a rule of court requiring it has 
been held invalid as inconsistent with statutes relat- 
ing to proof of service which are silent as to any such 


additional statement.7> It is also sometimes required 


that the affidavit show the time’® and place’ of 
service, and even, in the absence of statute it has 
been held that the place should be shown when sery- 
ice is made outside the state in which the action is 
brought or pending.7§ 
dictions, it must appear from the affidavit that the 


In addition, in some juris- 


person by whom service was made possessed the 


An affidavit 


affidavit is sufficient to show that the 
process was served on or before the 
date on which the affidavit was sworn 
to, and it may be presumed that serv- 
ice was made on the date of the jurat. 
Reed vy. Catlin, 49 Wis. 686, 6 NW 326. 

77. Uynch v. West, 63 W. Va. 571, 
60 SE 606; Weis v. Schoerner, 53 Wis. 
72, 9 NW 794; Lewis v. Hartel, 24 
Wis. 504. 

[a] Designation of county suffi- 
cient.—An affidavit of service stating 
the county in which the process was 
served is a sufficient compliance with 
a rule requiring one making service 
to state “at what particular place” 
he served the process, without nam- 
ing particularly the town or village 
or giving a specific description of the 
place of abode, the object of the re- 
quirement being that it should ap- 
pear from the affidavit that service 
was made at some place within the 
state and within the jurisdiction of 
the court in which the action was 
poner eed. Lewis v. Hartel, 24 Wis. 


[b] Service at proper place not 
presumed.—(1) The presumption that 
service shown by an officer’s return 
was made in the proper county can- 
not be indulged in favor of a service 
made by a private individual. Lynch 
v. West, 63 W. Va. 571, 60 SE 606. 
(2) Presumption as to place of serv- 
ice by officer see supra § 287. 


oo Fisher v. Fredericks, 33 Mo. 
79. See cases infra notes 80-83. 
80. Cal.—Williamson v. Cummings 


Rock’ Drill 'Co:,- 95 Cal. 652, 30 P1762: 
Horton v. Gallardo, 88 Cal. 581, 26 P 
375; Barney v. Vigoureaux, 75 Cal. 
376, 17 P 433; Lyons v. Cunningham, 
66 Cal. 42, 4 938;  Doerfler v. 
Schmidt, 64 Cal. 265; Weil v. Bent, 
60 Cal. 603; Howard v. Galloway, 60 
Cal. 10; Maynard v. MacCrellish, 57 
Cal. 355; Cooper v. San Joaquin Coun- 
er te Ctie 26: Cale An 620) il4 tee 


Nev.—Long v. Tighe, 36 Nev. 129, 
133 P60. 

Porto Rico.—Buonomo vy. Juncos, 28 
Porto Rico 380; Quintana v. Aponte, 
26 Porto Rico 169; Serrano v. Berdiel, 
22 Porto Rico 416; Andino v. Knight, 
20 Porto Rico 185. 

Utah.—Columbia Trust Co. v. Stein- 
er, 267 P 788. 

Wash.—Title, etc. Co. v. Columbia 
Basin Land Co., 186 Wash. 63, 238 P 
992; French v. Ajax Oil, etc., Co., 44 
Wash. 305, 697, 87 P 359, 360. 

[a] Affidavit that server “is” 
of prescribed age.—(1) An affi- 
davit of service on a past day stating 
that the affiant “is” of the age pre- 
scribed by statute is insufficient as 
failing to show that he was of such 
age at the time when service was 
made. Columbia Trust Co. v. Steiner, 


qualifications preseribed by statute,*® as that he was 
of the proper age,*° that he is not a party to the ac- 
tion’! or not interested in the matter in controver- 
sy,°? or that he is competent to testify as a witness 
at the trial of the cause. 

Plural affidavits. 
appear in one affidavit, but may be shown by two 
or more affidavits, considered together.** 

Affidavit in form of return and jurat. 


All the requisite facts need not 


A return 


(Utah) 267 P 788; French v. Ajax Oil, 
etc., Co., 44 Wash. 305, 697, 87 P 359, 
360. (2) An affidavit stating that affi- 
ant is a “male citizen of the United 
States, over eighteen years of age,’ is 
not sufficient to show that he was 
over eighteen years of age at the time 
of the service of the summons, on the 
contention that the words “male citi- 
zen of the United States” indicated 
that he was an elector, and therefore 
twenty-one years of age or over, since 
while it is true that a “‘citizen,’” in the 
full acceptation of that term, is a 
member of the civil state, entitled to 
all its privileges, the possession of all 
political rights is not essential to 
citizenship, which term is a compre- 
hensive one, and includes citizens of 
the state and citizens of the United 
States, which in turn include political 
as well as civil citizens, electors, and 
nonelectors. And hence a person may 
be a citizen of the United States, al- 
though under age and not entitled to 
vote. Lyons vy. Cunningham, 66 Cal. 
42, 4 P 938. (8) But where the affi- 
davit is made on the same day that 
the service is stated to have been 
made, and sets forth that affiant is 


over the prescribed age, it is suffi- 
cient. Long v. Tighe, 36 Nev. 129, 
L335 P "560; 

[b] “Of age."—An affidavit of 


service stating that affiant is “of age’ 
and that he made service the day 
preceding the date of the affidavit is 
sufficient to show that he was more 
than eighteen years old when he 
served the process, where the age of 
majority is twenty-one years. Garcia 
v. Garcia, 22 Porto Rico 668. 

[ce] Attorney as officer of court; 
judicial knowledge of proper age.— 
Where an affidavit of service of sum- 
mons is made by plaintiff's attorney, 
who states that he is such attorney, 
and made the service, the absence of 
a statement of the age of affiant may 
be supplied by the court’s knowledge 
that its officer is over twenty-one 
years of age. Booth v. Kingsland 
Ave. Bldg. Assoc., 18 App. Div. 407, 
46 NYS 457. 

Age of person who may serve proc- 
ess see supra §§ 63, , 

81. Buonomo y. Juncos, 28 Porto 
Rico 380; Serrano v. Berdiel. 22 Porto 
Rico 416; Andino v. Knight, 20 Porto 
Rico 185. 

Disqualification of party to serve 
process see supra § 67. 


82. Raub v. Otterbach, 89 Va. 645, 
16 SE 933. 

83. Dimick v. Campbell, 31 Cal. 
ae McMillan v. Reynolds, 11 Cal. 

84. State v..Whatcom Coury Su- 


per. Ct., 42 Wash. 521, 85 P 256. 

[a] Thus, where it appears from 
one affidavit that copies of the peti- 
tion and summons were left with each 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


2, 


- §§ 304-311] 


of service in the ordinary form,** not reciting that 
it is made under oath, but to which a proper jurat 
has been subjoined, is a sufficient affidavit of serv- 
ice.§° 

[§ 305] 3. Before Whom Made.’*? Where a stat- 
ute provides that an affidavit of service shall be 
made before a designated officer, an affidavit sworn 
before any other officer is fatally defective;8* and 
under this rule affidavits made before a deputy of 
the officer designated by statute have been held to 
be insufficient.° In the absence of any express pro- 
vision or restriction, however, the affidavit may be 
made before any officer authorized to administer 
oaths.°° 

[$ 306] 4. Weight and Sufficiency®?!—a. In Gen- 
eral. An affidavit of service of process is ordinarily 
sufficient proof thereof,9? and will override allega- 
. tions to the contrary made merely on information 

and. belief.°* 

[§ 307] b. Conclusiveness.°* While service of 
process by a private person is ordinarily sufficiently 
proved by affidavit,°® such an affidavit is not con- 
clusive,°® but upon direct attack it may be shown to 
be false,®? and the facts therein stated may be con- 
troverted by evidence.®* Clear and convincing proof, 
however, is required to overcome the force of the 
affidavit.?® 
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[§ 308] ©. Proof of Publication1—1. In General—-. 
a. Affidavit or Certificate2—(1) In General. Proof 
of service of process by publication in a newspa- 
per® is ordinarily required or permitted by statute 
to be made by the affidavit or certificate of the pub- 
lisher of such newspaper or by some other designat- 
ed person. The giving of the required affidavit or 
certificate may be compelled in case of refusal.® 

[§ 309] (2) Time for Making—(a) In General. 
The time at which an affidavit or certificate of serv- 
ice of process by publication shall be made is pre- 
seribed by statute in some jurisdictions;® but such 
a provision has been held to be directory only,’ and 
proof of the publication may be supplied even after 
judgment.® ‘ 

[§ 310] (b) Prematureness. An affidavit or cer- 
tificate of service by publication which is made be- 
fore the end of the period for which such publication 
is required to be made is ineffectual. 

[$ 311] (8) By Whom Made. An affidavit or cer- 
tificate of service of process by publication, in order 
to be valid and sufficient, must be made by the par- 
ticular person, if any, designated by the statute for 
such method of proof,!® such as the publisher of the 
newspaper in which publication has been made, 
or the printer or his foreman or principal clerk;!? 


W. Va. 571, 60 SE 606 (dictum). 


of the defendants, and from another 
affidavit that the person who made 
the service was qualified, the two af- 
fidavits together are sufficient proof 
of a valid service. State v. Whatcom 
eee, Super. Ct., 42 Wash. 521, 85 
Pr256. 

85. Form and requisites of offi- 
cer’s return see supra §§ 265-278. 

86. Mitchell v. National Surety 
Co., 206 Fed. 807; Myers v. Lewis, 121 
Va. 50, 92 SE 988. f 

87. Who may take affidavits gen- 
erally see Affidavits §§ 30-47. 

88. Adams v. Heckscher, 80 Fed. 
742: Givens v. Harlow, 251 Mo. 231, 
158 SW. 355. ‘ 

89. Givens v. Harlow, supra; Priest 
v. Capitain, 236 Mo. 446, 139 SW 204. 

90. Colo.—Gibson v. Austin, 23 
Wolo: “A. 22105128. -P85:9. 

Iowa.—Elvin v. Powell, 179 Iowa 
899,:162 NW 201. 

Nev.—Long vy. Tighe, 36 Nev. 129, 
1334P).60- 

Porto Rico.—Lopez v. Melendez, 22 
Porto Rico 145. 

Ss. C.—Marine Wharf, etc., Co. v. 
Parsons, 49 S. C. 136, 26 SE 956. 

Who may administer oaths gener- 
ally see Oaths and Affirmations 8§ 6, 7. 

91. Of affidavit generally see Affi- 
davits § 149. 

92. Echevarria v. Guayama Reg- 
istrar, 27 Porto Rico 246; Peck v. 
Chambers, 94 W. Va. 270, 28 SE 706. 
Compare Northwestern, etc., Hypoth- 
eek Bank v. Ridpath, 29 Wash. 687, 
70 P 139 (holding that an affidavit.of 
personal service is not overthrown by 
a sheriff's return that defendant could 
not be found in the county). 

93. Wessels v. Boettcher, 142 N. Y. 
212, 36 NE 883. 

94. Of officer’s return see supra §§ 
293-295. 

95. See supra § 306. e 

96. Campbell v. Donovan, 111 Mich. 
247, 69 NW 514; Detroit Free Press 
Co. v. Bagg, 78 Mich. 650, 44 NW 149; 
O’Connor v. Felix, 147 N. Y. 614, 42 
NE 269; Peck v. Chambers, 44 W. Va. 
270, 28 SE 706. See Lynch v. West, 63 


97. Peck v. Chambers, 44 W. Va. 
270, 28 SE 706. 
98. Peck v. Chambers, supra. See 


Duckworth v. McSorley, 134 App. Div. 
290, 118 NYS 881 (an affidavit stating 
that service was made on defendant, 
but not stating that affiant was per- 
sonally acquainted with defendant or 
even knew him by sight, was mani- 
festly not sufficient to overcome posi- 


tive testimony of defendant that the 
process was never served on him). 
99. Smith v. Hickey, 25 App. Div. 
105, 49 NYS 198; Dutton yv. Smith, 23 
App. Div. 188, 50 NYS 784 [app dism 
157 N. Y. 671 mem, 51 NE 1090 mem]; 
Marin v. Potter, 15 N. D. 284, 107 NW 
970; Northwestern, ete., Hypotheek 
Bank v. Ridpath, 29 Wash. 687, 70 P 
139. See also cases infra this note. 
[a] Evidence held sufficient.— 
Balduan v. Contey, 220 App. Div. 336, 
221 NYS 482 [app dism 245 N. Y. 574 
mem, 157 NE 863 mem]; Cramp v. 
Dady, 162 App. Div. 321, 147 NYS 619; 
Duckworth v. McSorley, 134 App. Div. 
290, 118 NYS 881; Collins v. Grey, 123 
Misc., 227, 204 NYS 210; Cohn v. Wil- 
son, 88 Misc. 68, 150 NYS 577; Pfoten- 


hauer v. Brooker, 52 Misc. 649, 101 
NYS 762; Van Brink v. Aaron, 187 
NYS 108; Mechanical Equipment Co, 


v. Lewis, 137 NYS 873; 
Gault, 104 NYS 410. 

[b] Evidence held insufiicient.— 
Johnson y. Babcock, 55 Cal. A. 84, 202 
P 893; Smith v. Cockcroft, 149 App. 
Div265,5 238: (NS iis Barker: ve 
Schermerhorn, 113 NYS 678; Conroy 
v. Bigg, 109 NYS 914; Halpern v. 
Sherman, 107 NYS 20; Sills v. Mach- 
son, 104 NYS 770;. Reich vy. Cochran, 
102 NYS 827 [aff 139 App. Div. 931, 
124 NYS 1127 (aff 201 N. Y. 450, 94 
NE 1080, rearg den 203 N. Y. 547 mem, 
96 NE 1128 mem)]; McHugh v. Con- 
ner, 68 Wash. 229, 122 P 1018. 

1. Of notice see Notice §§ 80-82. 

2. Affidavits of service in general 
see supra §§ 3038-307. 

3. See supra §§ 105-212. 

4 See statutory provisions. 

By whom affidavit or certificate 
must be made see infra § 311. 

Other proof of publication see in- 
fra § 316. 

5. Eberle v. Krebs, 50 App. Div. 
450, 64 NYS 246. 

6. See statutory provisions. 

7. McFarlane v. Cornelius, 43 Or. 
513, 73 /P\ 325, 74 P 468, 

8. Von Arx v. Boone, 193 Fed. 612, 
1138 CCA 480. 

9. Manion y. Brady, 158 Iowa 306, 
138 NW 558; Daniel Miller Co. vy. 
Puett, (Tex. Civ. A.) 252 SW 3338. 


Hogan v. 


10. Alaska.—Stevenson © v. Har- 
graves, 5 Alaska 656. 
Ark.—Pillow v. Sentelle, 39 Ark. 


61; Lawrence v. State, 30 Ark. 719. 

Cal.—Woodward v. Brown, 119 Cal. 
283, 51 P 2, 542, 68 AmSR 108; Seaver 
Variutzeerald,s234-Cal. 855 —Gray iv. 
Palmer, 9 Cal. 616. 


Ill.—Riely v. Barton, 32 Ill. A. 524. 


Iowa.—Manion y. Brady, 158 Iowa 
306, 188 NW 558. 
Ky.—Bainbridge v. Owen, 2 J. J. 


Marsh. 463; Freeman y. Brown, 7 T. B. 


Mon. 263; Wilkinson v. Perrin, 7 T. 
B. Mon.) 2145 “Miller, vy. Halli (33/058: 
Mon. 242. 


Nebr.—Taylor v. Coots, 32 Nebr. 30, 
48 NW 964, 29 AmSR 426; Wescott v. 
Archer, 12 Nebr. 345, 11 NW 491, 577. 


N. Y.—Waters v. Waters, 7 Misc. 
519, 27 NYS 1004. 
Or.—Osborn v. Maata, 66 Or. 553, 


US Sake Coe 

Philippine.—Bachrach Garage, etc., 
Co. v. Hotchkiss, 34 Philippine 506. 

Tex.—Stuart v. Cole, 42 Tex. Civ. A. 
478, 92 SW 1040. 

Compare L. Starks Co. v. Eppink, 
185 Mich. 2338, 151 NW 676 (publica- 
tion may be proved by the affidavit of 
some person, other than the person 
designated by statute, who knows the 
facts, where the statute is merely 
permissive and does not exclude other 
proof). 

And see cases infra notes 11, 12. 

Sufficiency of showing that affiant is 
Pies designated by statute see infra 

11. Manion v. Brady, 158 Iowa 306, 
138 NW 558. See also cases infra this 
note. 

[a] Proprietor or manager.—The 
proprietor or manager is the publish- 
er within the meaning of such a stat- 
ute. Stuart v. Cole, 42 Tex. Civ. A. 
478, 92 SW 1040. 

[b] Corporation as publisher.— 
Where the United States corporation 
bureau was the publisher of the peri- 
odical in which a notice was pub- 
lished, a certificate of publication con- 
cluding as follows: “In testimony 
whereof the United States Corpora- 
tion Bureau has caused this certificate 
to be signed by its Secretary and the 
corporation seal thereof to be affixed 
this 8th day of February, A. D. 1900, 
Frederick A. Bowe, Secretary,’ and 
having the corporate seal attached, is 
a certificate of the corporation, and 
not of the secretary individually, and 
So complies with the statute requir- 
ing such certificates to be executed 
by the publisher. Pine Tree Lumber 
Co. v. Central Stock, ete., Exch., 140 
Tll. A. 462 [aff 238 Ill. 449, 87 NE 
Bool 

12. See cases infra this note. 

[a] . Editor.—The editor of the pa- 
per is competent to make an affidavit 
under a statute requiring it to be 


582 [50 C.J.) 
and it cannot validly be made for him by proxy.'® 
[§ 312] (4) Form and Requisites—(a) In Gener- 
al. An affidavit or certificate of service of process 
by publication should be made in such form as may 
be prescribed or required by statute.1* An unsigned 
certificate is, of course, ineffectual;'> and where an 
affidavit is required, an unsworn certificate is insuf- 
ficient.1° Where a printed copy of the process pub- 
lished is required to be returned with the affidavit 
or certificate, failure to attach such copy renders 
the proof defective.t7? Inasmuch, however, as the 
jurisdiction of the court over defendants to an ac- 
tion commenced or pending before it depends on the 
service of process, rather than on the proof of such 
service,'® it has been held that a judgment will not 
be set aside merely because the proof is deficient, 
where it appears that service was in fact properly 
had;1® but there is authority for the view that 
roof of publication is an element of the jurisdic- 
oe and, accordingly, that a want of proof is fa- 
tal.2° But misstatements in the affidavit or cer- 
tificate as to immaterial facts will not render it 
void;24 and the omission of an essential or ma- 
terial fact may be supplied by a second affidavit or 
certificate.” / 
[§ 313] (b) Competency of Affiant or Maker. In- 


made by ‘the printer, or his foreman 
or principal clerk.’’ Pennoyer v. Neff, 21. 
95 U. S. 714, 24 L. ed..565; Hardin v.| 82 P 1033. 
Strader, 1 B. Mon. (Ky.) 286. Contra 22. 
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1334, 186 NW 460. 
Warner v. Miner, 41 Wash. 98, 


Howard v. McChesney, 103 Cal. 


[§§ 311-314 


asmuch as an affidavit or certificate of service of 
process by publication may be made only by such 
person as may be designated by statute,?? it should 
affirmatively show that the affiant or maker is the 
person or one of the class of persons so designat-~ 
ed,?* and a mere description or recital of his char- 
acter as such has been held insufficient,2® although 
there is authority to the contrary.?® He need not, 
however, designate himself by the terms. or words 
used in the statute, if he states facts showing that he 
comes within its purview:?7 ; 
[§ 314] (c) Time and Manner of Publication. 
Broadly speaking, an affidavit or certificate of serv- 
ice of process by publication should show that such 
publication as is required by statute has been made 
in the manner thereby prescribed,?* and ordinarily 
no presumption will be indulged in aid of it.2® It 
should appear that publication was made in a news- 
paper,?° naming it,*? of the kind specified by the © 
statute,?? and that it was the same newspaper in 
which publication was ordered to be made.?? The 
affidavit or certificate should also show that publi- 
cation was made at the proper time, for the requi- 
site number of times, at the proper intervals, and 
for the required period,** and in the proper county 


499, 8 NW 1117, 44 NW 766, 17 Am 


SR 198. 
[a] Sufficiency of showing.— 
Where a certificate of publication 


Hay v. McKinney, 7 J. J. Marsh. (Ky.) 


441; Butler v. Cooper, 6 J. J. Marsh. 
(Ky.) 29. 
[b] Publisher and proprietor.—An 


affidavit of publication made by a 
“publisher and proprietor’ is a sub- 
stantial compliance with the rule re- 
quiring it to be made by the “‘printer, 
foreman, or principal clerk.’’ Wood- 
ward v. Brown, 119 Cal. 283, 51 P 2, 
542, 68 AmSR 108; Peo. v. Thomas, 
101 Cal. 571, 36 P 9; Quivey v. Porter, 
37 Cal. 458; Sharp v. Daugney, 33 Cal. 
505 


05. 

{c] Business manager.—An affida- 
vit by the business manager is_in- 
sufficient under a statute providing 
for proof by the printer, foreman, or 


principal clerk. Stevenson v. Har- 
graves, 5 Alaska 656. 
{d] Advertising manager.—The 


affidavit of the advertising manager is 
not a compliance with a statute re- 
quiring proof to be made by the affi- 
davit of the printer or his foreman or 
principal clerk, Bachrach Garage, 
Co. v. Hotchkiss, 34 Philippine 


T3200) Nicholas iv. .Gratz, 2), Ji eedn, 
Marsh. (Ky.) 486; Miller v. Hall, 3 T. 
B. Mon. (Ky.) 242. 

14. See statutory provisions. 

Particular requisites see infra §§ 
3138, 314. 

Star Brewery v. Otto, 63 Ill. 
Deputy v. Dollarhide, 42 Ind, A. 
554, 86 NE 344. 

fa] Jurat omitted or not required. 
—Where no jurat is subjoined to a 
declaration or statement of publica- 
tion in the ordinary form, or where no 
name is Subscribed to a form of jurat 
appended to such statement, it is in- 
sufficient as an affidavit of service, but 
is a mere certificate, although it re- 
cites that the maker was “duly sworn 
according to law.’ Deputy v. Dollar- 
hide, 42 Ind. A. 554, 86 NE 344. 

17. Maury v. Keller, (Tex. Civ. A.) 
53 SW 59; State v. Pierce County Su- 
per. Ct., 6 Wash. 352, 33 P 827. 

18. Necessity of process or service 
see Supra §§ 17-21, 56. 

19. Pierce v. Butters, 21 Kan. 124; 
Soule v. Chase, 24 N. Y. Super. 222, 1 
AbbPrNS 48 [rev on other grounds 
o9UNe Yo 342). : 

20. O’Rear v. Lazarus, 8 Colo. 608, 
9 P 621; Curtis v. Hoyt, 192 Iowa 


Dob, ote ipa Dales 
Other proof of publication see in- 
fra § 316. : 
23. See supra § 311. 
24. Ark.—Cross v. Wilson, 52 Ark. 
302, 1258SW 576. 
See paeh v. Leese, 27 Cal. 


Ill.— Haywood v. Collins, 60 Ill. 328; 
Riely v.. Barton, 32 Tl. A624: 

Ky.—Brown v. Wood, 6 J. J. Marsh. 
11; Brown v. Mahan, 4 J. J. Marsh. 
59; Miller v. Hall, 8 T. B. Mon. 242. 

Mich.—Pettiford v. Zoellner, 45 
Mich. 358, 8 NW 57. 

N. Y.—Waters v. Waters, 7 Misc. 
519, 27 NYS 1004. 

25. Steinbach v. Leese, 27 Cal. 295. 

26. Harmers’ Nat. Bank v. Fonda, 
65 Mich. 533, 82 NW 664 (where in an 
affidavit of publication affiant de- 
scribed himself as ‘printer and pub- 
lisher of the Three Rivers Herald, a 
public newspaper, printed, published, 
and circulating in the county of St. 
Joseph,” ete., but there was no direct 
averment that he was such printer, or 
that the paper was so published, and 
it was held that the recital was suf- 
ficient). 

27. Gray v. Palmer, 9 Cal. 616; 
Pettiford v. Zoellner, 45 Mich. 358, 8 
NW 57; Waters v. Waters, 7 Misc. 
519, 27 NYS 1004. 

28. Haywood vy. Collins, 60 Ill. 328; 
Hemingway v. Chicago, 60 Ill. 324. 
See also cases infra notes 30-36. 

29. Hartley. v. Boynton, 17 Fed. 
8738, 5 McCrary, 453; Godfrey v. Val- 
entine, 39 Minn. 336, 40 NW 168, 12 
AmSR 657; Woodruff v. Bunker-Cul- 
ee er Co., 242 Mo. 381, 116 SW 

Presumptions in aid of officer’s re- 
turn see supra §§ 279-291. 

30. Ark.—Gallagher v. Johnson, 65 
Ark. 90, 44 SW 1041. 

Ill.—McCormick vy. Higgins, 190 Ill. 
A. 241. 

Ky.—Hopkins v. Claybrook, 5 J. J. 
Marsh. 234. 

N. Y.—Waters v. Waters, 7 Misc. 
519, 27 NYS 1004. 

Scene Poe v. Wade, 7 Coldw. 

Tex.—Maury v. Keller, (Civ. A.) 53 
SW 59. 

Wash.—Warner v. Miner, 41 Wash. 
I8s82) 2 1Os33 

Wis.—Frisk v. Reigelman, 75 Wis. 


states that the process was published 
in the Weekly Fair Dealer, and the 
service order finds that publication 
was made “in the Fair Dealer, a paper 
of general circulation,” it sufficiently 
appears that the process was pub- 
lished in a newspaper, as required by 
statute, as against the contention that 
the paper designated might be a mere 


circular. McCormick v. Higgins, 190 
THA S24 
31. Hopkins v. Claybrook, 5 J. J. 


Marsh. (Ky.) 234. 

32. Gallagher v. Johnson, 65 Ark. 
90, 44 SW 1041; Spalding v. Fahrney, 
108 Ill. A. 602; Warner v. Miner, 41 
Wash. 98, 82 P 1033. Compare Donald 
v. Bradt, 15 Colo. A. 414, 62 P 580 
(holding that, under a statute requir- 
ing process to be published in a news- 
paper which has been continuously 
published during. a period of twenty- 
six consecutive weeks prior to the first 
publication of the process, and re- 
quiring the affidavit to state that the 
newspaper has been established for 
the length of time required, but pro- 
viding that it shall not apply to coun- 
ties in which no newspaper has been 
published for the length of time re- 
quired, a motion to vacate a judgment 
on the ground that the affidavit of 
publication of the summons fails to 
comply with such statutory require- 
ment is insufficient unless it shows 
that the statute is applicable by show- 
ing that the county is one in which a 
newspaper has been published for the 
statutory period). 

33. Waters v. Waters, 7 Misc. 519, 
27 NYS 1004; Frisk v. Reigelman, 75 
Wis. 499, 48 NW 1117, 44 NW 766, 17 
AmSR 198. 

34. U. S.—Bigelow v. Chatterton, 
51 Fed. 614, 2 CCA 402. 

Ark.—Pillow v. Sentelle, 39 Ark. 61; 
Lawrence vy. State, 20 Ark. 719. 

Cal.—Woodward v. Brown, 119 Cal. 
283, 51 P 2, 542, 68 AmSR 108. 

Ill.— Steele v. Wynn, 139 Ill. A. 428; 
Tobin v. Brooks, 113 Ill. A. 79, 

Ind.—Curry vy. State, 131 Ind. 439, 
31 NE 86. 

Ky.—Hopkins v. Claybrook, 5 J. J. 
Marsh. 234; Banks y. Johnson, 4 J. J. 
Marsh. 649; Passmore v. Moore, 1 J. J. 
Marsh. 591; Tevis v. Richardson, 7 T. 
B. Mon. 654; Milam v. Thomasson, 7 
T. B. Mon. 324; Lawlins vy. Lackey, 6 
T. B. Mon. 70; Miller v. Hall, 3 T. B. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 814-317] 


and state,*> as provided by statute or order of court. 
In some jurisdictions the dates of the issues of the 


- paper in which the notice was published must be 


shown.*® Where an affidavit or certificate states 
that the process was published for a certain length 
of time or on certain days, but sets forth dates which 
show that it was not so published or that publication 
was made for a different time or on other days, the 
showing made by the dates will control,?7 unless 
there is an obvious clerical error in the dates,?® or 
unless they are stated merely under a videlicet.?® 

[§ 315] (5) Weight and Sufficiency. An affidavit 
or certificate of service of process by publication, 
regular on its face, is ordinarily prima facie evidence 
of the facts therein stated.4° Its weight may be 
overcome, however, by positive evidence of its fals- 
ity 

[§ 316] b. Other Proof. According to some au- 
thorities, the service of process by publication may 
be proved only by an affidavit or certificate made by 
the person designated by statute, and no other evi- 
dence may be received in substitution therefor.*? 
In other jurisdictions, however, such method is not 
exclusive, and the fact and manner of publication 
may be shown, or defects or omissions in an affida- 
vit or certificate cured, by any other competent evi- 
dence,**? including paro] testimony** or the affida- 
Mon. 242. 40. 

Mich.—Wilkinson v. Conaty, 65]|186 NW 877. 


Mich. 614, 32 NW 841; Snyder v. Hem- 41. 


mingway, 47 Mich. 549, 11 NW 381. [a] Thus, 
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Johnson v. Bruflat, 45 S. D. 200, 


Johnson v. Bruflat, supra. 
where the affidavit of 
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vit of some other person who knows the facts.*® 
On collateral attack, where it appears either that 
proof of service by publication was not made or that 
it cannot be produced, such proof may be supplied 
by evidence aliunde.*¢ 
[§ 317] 2. Compliance with Concurrent Require- 
ments. Where statutes providing for constructive 


service of process require other acts to be done in 


addition to publication in a newspaper, such as post- 
ing ‘copies of the process or publication, or mailing 
copies to defendants served by publication,4? com- 
pliance with such requirements should be shown by 
affidavit or by the certificate of an authorized of- 
ficer,4® and under some statutes such affidavit or 
certificate is jurisdictional;*® but where it is not, 
by statute, made exclusive evidence of the doing of 
the acts required, the fact of compliance may be 
shown by parole in a proper ease.°° 

By whom made. An affidavit of compliance with 
such concurrent requirements should ordinarily be 
made by the person by whom the acts were done;*1 
and if plaintiff’s attorney has performed such acts 
he may prove performance by his own affidavit.®? 

Requisites and sufficiency. An affidavit or cer- 
tificate of mailing a copy should show such facts 
as to time®® and place®* of mailing, and direction or 


609, 108 NE 662; 
Ill. A. 524. 

45. LL. Starks Co. v. Eppink, 185 
Mich. 233, 151 NW 676. 


Riely v. Barton, 32 


Minn.—Lane v. Innes, 43 Minn. 137, 
45 NW 4; Godfrey v. Valentine, 39 
Minn. 336, 40 NW 163, 12 AmSR 657. 

Mo.—Cruzen v. Stephens, 123 Mo. 
337, 27 SW 557, 45 AmSR 549; Hay- 
wood v. Russell, 44 Mo. 252. 

N. Y.—Hallett v. Righters, 13 How 
Pr 43. 

Ss. D.—Iowa State Sav. Bank v. Ja- 
cobson, 8 S. D. 292, 66 NW 453. 

» Tex.—Turner v. Maury, (Civ. A.) 
224 SW 255; Chaffee v. Bryan, 1 Tex. 
AbiGivs Gas; §.77.0: ' 

Wis.—Frisk v. Reigelman, 75 Wis. 
499, 43 NW 1117, 44 NW 766, 17 AmMSR 
198. 
[a] Statement that process was 
published for six successive weeks (1) 
in a weekly newspaper sufficiently 
shows publication once a week for six 
successive weeks (McHenry v. Brack- 
en, 93 Minn. 510, 101 NW 960), (2) al- 
though such an affidavit would not be 
sufficient where publication was made 
in a daily newspaper (Godfrey v. Val- 
entine, 39 Minn. 336, 40 NW 163, 12 
AmSR 657). 

35. Turner v. McFarland, (Tex. 
Civ. A.) 233 SW 295; Turner v. Maury, 
(Tex. Civ. A.) 224 SW 255. 

36. Lawrence v. State, 30 Ark. 719; 
Maury v. Keller, (Tex. Civ. A.) 53 SW 
59 


37. Harpold v. Doyle, 16 Ida. 671, 
102 P 158; Pierce v. Butters, 21 Kan. 
124; Hopkins v. Cain, 105 Tex. 591, 
143 SW 1145 [rev (Civ. A.) 141 SW 
834]. 

ry Rule applied.— Where an order 
of court directed the process to be 
published in a designated newspaper 
for two months, an affidavit that it 
was published for’ sixty days, com- 
mencing March 29 and ending May 27, 
inclusive, and then.enumerating all 
the days on which it was published, 
being every day except Mondays, on 
which day the paper was not pub- 
lished, and the last day so stated be- 
ing May 28, is sufficient proof that the 
summons was published _ sixty-one 
days. Harpold v. Doyle, 16 Ida. 671, 
102 P 158. 

38. Michael v. Mace, 137 Ill. 485, 
27. NE 694; Schaefer v. Kienzel, 123 
Tl. 430, 15 NE 164; Swayze v. Doe, 21 
Miss. 317; Fleming v. Tatum, 232 Mo. 
$78, 135 SW 61. 

39. Howard v. McChesney, 103 Cal. 
52f, 87 P 523. 


the printer showed that publication 
had been duly made for the required 
number of times, but copies of the 
newspaper for the dates given were 
introduced in evidence and showed 
that defendant had been designated by 
the wrong name in three of such pub- 
lications, the court committed no er- 
ror in not submitting to the jury an 
issue of fact as to which, the affidavit 
or the newspapers, spoke the -truth, 
since no reasonable minds could well 
differ on the question. Johnson vy. 
Bruflat, 45:°S. D. 200, 186 NW 877. 

42. Manion v. Brady, 158 Iowa 306, 
138 NW 558. 

[a] Parol testimony inadmissible. 
—Parol testimony is not admissible to 
show compliance with the statutory 
requirements as to service by publi- 
cation, and defects in an affidavit pur- 
porting to show such publication can- 
not be supplied thereby. Manion vy. 
Brady, 158 Iowa 306, 1388 NW 558. 

Affidavit or certificate of service by 
publication see supra §§ 308-315. 

43. Ark.—Smith v. Higden Bank, 
115 Ark. 216, 170 SW 1008; Whitford 
v. Whitford, 100 Ark.-63, 139 SW 653. 

Ill.—Riely v. Barton, 32 Ill. A. 524. 

Ind.—Williams v. Stevenson, :103 
Ind. 243, 2 NE 728. 

Kan.—Robinson v. Hall, 33 Kan. 139, 
boi ors 

Mich.—Colton vy. Rupert, 60 Mich. 
318, 27 NW. 520. 

Oh.—English v. Monypeny, 6 Oh. 
Cir. Ct. 554,53 Oh.” Cir: Dec. 582, 

Tenn.—-Claybrook v. Wade, 7 Coldw. 
555. 

Wash.—Northwestern, etc., 
Ridpath, 29 Wash. 687, 70 P 59 

{a] Affiant or maker as person 
designated by statute.—(1) Oral tes- 
timony may be received to show that 
affiant or maker is the person desig- 
nated by statute to prove such pub- 
lication. Riely v. Barton, 32:TIll. A. 
524. (2) By whom affidavit or cer- 
tificate may be made see supra § 311. 

[b] Want of jurat.—If the jurat 
is wanting in an affidavit of service, 
it may be shown by parol evidence 
that the affidavit was in fact sworn to. 
Williams v. Stevenson, 103 Ind. 243, 2 
NE 728. 

44. King v. Dickinson-Reed-Ran- 
derson Co., 168 Ark. 112, 269 SW 365; 
Cannon vy. Lunsford, 89 Ark. 64, 115 
SW 940; Kuzak v. Anderson, 267 Ill. 


Bank v. 


46. Lipscombe v. Citizens’ Bank, 66 
Kan. 243, 71 P 583; Robinson v. Hall, 
33) an. 139150) 2) 163. 

47. See supra §§ 222-225. 

48. . S.—Thompson vy. 
287 Fed. 980. 

See eae v. Fitzgerald, 23 Cal. 

Colo.—O’Rear v. Lazarus, 8 Colo. 
608, 9 P 621; Roberts v. Roberts, 3 
Colo.7An 6, 3ieP 941n 

Iowa.—Pinkney Via 
Greene 324. 

Nev.—Scorpion Silver Min. Co. v. 
Marsano, 10 Nev. 370. 

“A DE erat v. Righters, 13 How 

r 43. 

Or.—Colfax Bank vy. Richardson, 34 
Or. 518, 54 P 359, 75 AmSR 664. 


Tanner, 


Pinkney, 4 


eas Thompson vy. Tanner, 287 Fed. 
[a] Defect not cured by statement 


of inability to locate defendant.—The 
want of an affidavit showing that a 
copy was mailed to defendant at his 
last known place of residence is not 
cured by an averment in the affidavit 
of publication that all efforts by plain- 
tiff to locate defendant have been un- 
availing, under a statute requiring 
such copy to be mailed unless plain- 
tiff shows by affidavit that he has been 
unable to ascertain the last place of 
residence of defendant after diligent 
effort to ascertain it. Thompson y. 
Tanner, 287 Fed. 980. 

50. English v. Monypeny, 6 Oh. Cir, 
Ct. 554,:3 Oh) Cir., Dec: 682: 

51. Von Arx v. Boone, 193 Fed. 612, 
113 CCA 480; Anderson v. Goff, 72 Cal. 
65, 13 P 73, 1 AmSR 34; Colfax Bank 


|v. Richardson, 34 Or. 518, 54 P 359, 


75 AmSR 664. 

By whom concurrent acts may be 
performed see supra §§ 221-225. 

52. Von Arx v. Boone, 193 Fed. 612, 
113 CCA 480; Anderson v. Goff, 72 
Cal. 65, 13 P 78, 1 AmMSR 84. 

53. Pinkney v. Pinkney, 4 Greene 
(Iowa) 324. 

54. Schwartz v. Schwartz, 113 
Misc. 444, 185 NYS 659;- Steinle v. 
Bell, 12 AbbPrNS (N. Y!) 171. 

[a] Depcsit in mail box.—Under a 
statute requiring the copy to be de- 
posited in a post office, branch post 
office, or post-office station, an affi- 
davit alleging only that deposit was 
made “in a mail box at 280 Broadway” 
is insufficient, as judicial notice can- 
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address,°® as may be necessary under the statute;°° 
but receipt of the copy by the person to whom it 
was mailed need not be shown,** it being ordinarily 
presumed that it was delivered where it is not re- 
turned and no notice of nondelivery is given by the 
Evidence that the copy was 
not received is no proof, or at most only shght proof, 
that it was not mailed,®® and will not prevail over 


postal authorities.°® 


positive evidence of mailing.®° 


[§ 318] D. Filing of Return or Proof. It is or- 
dinarily required by statute that a return or other 
proof of execution of process shall be filed in the 
court wherein the action ig brought or pending,*? 
in order that the record may disclose the time and 


manner of service;°? and it has 


when so required, such filing is necessary to con- 
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[§§ 317-319, 


stitute the due return of the process,®* and that 
without it the court acquires no jurisdiction.®+ <Ac- 
cording to other authorities, however, it is not es- 
sential that the return or proof be filed before de- 
fault or judgment,°* and the court may permit a lat- 
er filing nune pro tune.®® 

A rule of court providing that process is deemed 
served when proof of service is filed merely fixes the 


date from which the time to answer runs,®* and does 


itself.®* 


been held that, 


Sufficiency of filing. 
by statute, a return of process or proof of service 
thereof is filed when given into the custody of the 
clerk of the court,®® and his indorsement thereon of 
a filing mark is not essential.*° ; 


not make the ‘filing of proof a part, of the service 


Unless otherwise provided 


V. DEFECTS, OBJECTIONS, AND AMENDMENTS*"! 


[§ 319] A. Defects and Objections—1. Persons 
As a general rule a defendant 


Entitled To Object. 


not be taken that such mail box was 
authorized or maintained under the 
provisions of the postal laws, 
Schwartz v. Schwartz, 113 Misc. 444, 
185 NYS 659. ; 

[b] Place of mailing sufficiently 
shown.—An affidavit stating that af- 
fiant deposited a copy directed to de- 
fendant “at Belleville, New Jersey, 
and paid full postage thereon, there 
being a regular mail communication 
between the city of New York and 
Belleville, N. J.,” leaves no reasonable 
doubt as to the fact that the deposit 
was made in the post office at New 
York City, in view of the use of the 
ferms “full postage’ and “regular 
mail” together with the designation of 
the places between which communi- 
cation by mail was designed to be 


made. Steinle v. Bell, 12 AbbPrNS 
CNY) Ut 1e ; 
55. Harris v. Morris, 3 Cal. A. 151, 


Foley v. Connelly, 9 Iowa 


84 P 678; 
Greene 


240; Pinkney v. Pinkney, 4 
(lowa) 324. 

{a]. Usual place of residence.—Un- 
der a statute requiring a copy to be 
mailed to defendant at his usual place 
of residence, an affidavit that such 
copy was directed to defendant at a 
particular post office, without show- 
ing that such office was at the place 
of his usual residence, is ‘insufficient. 
Foley v. Connelly, 9 Iowa 240; Pink- 
ney v. Pinkney, 4 Greene (lowa) 324. 

{b] Recital of direction to joint 
defendants.— Where an order for pub- 
lication of summons required a mail- 
ing of copies to each of the defend- 
ants, an affidavit setting forth that “a 
copy of said summons attached to a 
copy of the complaint, directed to” 
numerous defendants, was deposited 
in the post office does not show com- 
plete service on any of the defendants, 
mailing being aS much a part of the 
service as publication; and there was 
no abuse of the court’s discretion in 
setting aside a default based thereon. 
Harris v. Morris, 3 Cal. A. 151, 84 P 


678. 

56. See statutory provisions. 

57. Hazard v. Hazard, 205 Ill. A. 
562. 

58. Adams v. Walsh, 200 Ala. 140, 


75 S 888. But see Holt v. Sather, 81 
Mont. 442, 264 P 108 (holding that re- 
eeipt of the copy by defendant would 
not be presumed where the place to 
which it was mailed was merely 
shown to be his “last known place of 
residence,’ not his present place of 
residence, and it was not shown how 
long a time had elapsed since he was 
known to reside there). 

Presumptions as to delivery of mail 
matter in general see Hvidence §§ 36- 
44. 

59. Crook v. Crook, 19 Ariz. 448, 
170 P 280. 


60. Crook vy. Crook, supra. 
61. See statutory provisions. 
62. Reynolds vy. Gladys Belle Oil 


Co:, 75 Mont: 33:2; 243) P’576. 

68.; Wilson) v. Young, 58 Ark. 593; 
25 SW 870; Atkinson v. Heer, 44 Ark. 
174; Nelson v. Cook, 19 Ill. 440; Beall 
v. Shattuck, 53 Miss. 358; raves v. 
Macfarland, 58 Nebr. 802, 79 NW 707. 

“Return” as comprising filing of 
Pees after execution see supra § 


64. Reese v. Salt Lake 

Dist. Ct5252.Uitah'520) W7i54Pr6 
Necessity of return see supra § 258. 
65. Cranston vy. Stanfield, 123 Or. 

314, 261 P52; Rhyne v. Missouri State 

L. Ins. Co., (Tex. Commn. A.) 291 SW 

845 [rev (Civ. A.) 276 SW 757]. 

66. Cranston y. Stanfield, 123 Or. 

314, 261 P 52. 

67. Dealers’ Lumber’ Corp. Vv. 

Stauffer, 128 Misc. 358, 218 NYS 464: 
68. Dealers’ Lumber’ Corp. Ve 

Stauffer, supra. But see Farlee v. 

Farleé, 134 Mise. 275, 279, 235 NYS 

239 (where it was said that “service is 

not complete until after such filing’’), 
69. Cloyes’v. Phillip; (Tex: Civ. 

A.) 149 SW 549. 

70. Cloyes v. Phillip, supra. 
Filing mark as indicating time of 

execution and return see supra § 267. 
71. Cross references: 

Action for wrongful attachment as 
affected by irregular or void proc- 
ess see Attachment §§ 1162-1172. 

Conclusiveness of: 

Affidavit of service see supra § 307. 
Return see supra §§ 293-295. 

Harmless error or defects in proc- 
ess or service as grounds for re- 
versal see Appeal and Error § 2899. 

Incorporation of return in record as 
essential to review see Appeal and 
Error § 2302. 

Presenting objections on appeal for 
first time see Appeal and Error §§ 
690, 691. 

Raising, waiving, and curing objec- 
tions to process in equity suits gen- 
erally see Hquity § 372. 

Urging defects on trial de novo on 
appeal from justice of the peace see 
Justices of the Peace § 539. 

Vacating judgment because of mis- 
its as to process see Judgments 

Want or defect of process, service, or 

notice as ground for: 

Collateral attack on judgment see 
Judgments § 157. 

Equitable relief against judgment 
see Judgments §§ 700, 701. 

Motion in arrest of judgment see 
Judgments § 157. 

Vacating judgment see Judgments 

493. 


72. Cal.—Adams v. Hopkins, 144 
Calta Oyen dels atlas 


County 
O01. 


is not entitled to urge defects in the service upon 
his codefendants,’7? but at common law one defend- 


Colo.—B. F. Salzer Lumber Co. v. 
Lindenmeier, 54 Colo. 491, 131 P 442, 

Ill.— Gottschalk v. Noyes, 225 Ill: 
94, 80 NE 72. But see Colwell v. Cul- 
bertson, 126 Ill. A. 294 (holding that 
one who has a direct interest in land 
sought to be foreclosed might attack 
a service had upon minor codefend- 
ants). 

La.—Tinney v. Vittur, 134 La. 549, 
64 S 407. 

Me.—Bonzey v. Redman, 40 Me. 336. 

Mass.—Thayer v. Ray, 17 Pick. 166. 

N. H.—Ingraham y. Olecock, 14 N. 
H. 243. 

Or.—Lane v. Ball, 83 Or. 404, 160 P 
144, 163 P 975. 

Tenn.—Campbell v. Hampton, 11 
Lea 440; State Bank vy. Anderson, 
3 Sneed 669. 

Vt.—Comins v. Jones, 54 Vt. 560. 

Sask.—Minot Grocery Co. v. Durick, 
6 Sask. L. 44, 10 DomLR 126, 23 West 


LR 270. 
See Hiatt v. Darlington, 152 Ind. 
570, 53 NE 825 (one not shown by the 


record to have been served, who 
unites, to attack the services, with 
those shown to be served, is in no bet- 
ter position than the latter, the cause 
of action being entire); Craig v. 
Judge Wayne Cir. Ct., 192 Mich. 106, 
158 NW 15 (in proceedings for man- 
damus to require judge of circuit 
court to vacate order restraining re- 
lators from turning over to a husband 
any money belonging to him in their 
hands as executors of his mother, 
and ordering him to pay his divorced 
wife amount due her under decree, 
it is immaterial to executors that 
service on the husband provided for 
was unauthorized). 

[a] Rule applied (1) where the 
sheriff's return showing personal 
service is regular on its face. B. 
F. Salzer Lumber Co. v. Lindenmeier, 
54 Colo. 491, 181-P 442. .(2) Invan 
action against several defendants, 
Where summons: in due form was 
served on each, but a copy of the com- 
plaint was only served on one, the 
service on this defendant was not ren- 
dered void in consequence of the di- 
rection given the sheriff to deliver a 
copy of the complaint to him only. 
Lane v. Ball, 83 Or. 404, 160 P 144, 163 
P 975. (3) ln a proceeding to enjoin a 
judgment creditor and the sheriff 
from selling exempt property seized, 
a judgment creditur cannot complain 
that proper service was not had upon 
the sheriff, the right to object to such 
service being personal with the sher- 
iff. Tinney v. Vittur, 134 La. 549, 64 
S 407. 

Cross references: ; 
Right of copartner to complain of 

improper service on others see 

Partnership § 500. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ant in an action on a joint contract may plead in 
abatement a defect in,’ or a want of,’* service up- 
on a codefendant, although this rule does not apply 
where by statute plaintiff is permitted to proceed 
against defendants who have been served,’> or 
where judgment is authorized to be entered against 
all,“® or t0 a party who interposes an equitable an- 
swer in a law action.77 A party may be permitted 
to quash his own writ and thereby work a discon- 
tinuance of the action.7® Service will not be set 
aside on the motion of one not a party to the ac- 
tion.7® In an action to determine rights in a life 
insurance policy the beneficiaries are proper and 
necessary parties, and defendant insurer-*may there- 
fore move to vacate an order for service upon them 
by publieation.®° 

Substituted service.*t | While an attorney acting 
for defendant has no locus standi to move to set aside 
process served upon him by substitution,’? as an 
officer of the court he may make such motion.8? So 
a person served as defendant’s agent, even though 
he is not an officer of the court, may move to set 
aside the service if he is not an agent.§# 

Intervening claimants in proceedings by executory 
process to foreclose chattel mortgages cannot urge 
want of service of legal process on defendant.** 

Objections by plaintiff. In the absence of an ap- 
parent material variance between it and the original 


Right to assert error as to coparty 85. Palmisano 
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writ, plaintiff cannot question service of a branch 
summons*® on a defendant against whom he had dis- 
continued suit.§* 

[§ 320] 2. Grounds for Quashing or Abating 
Writ.s* The grounds upon which writs may be 
quashed or abated are numerous, and include most 
defects and irregularities in the writ or service which 
are not so trivial that they will be disregarded.®® 
Thus it is ground for abating or quashing a writ that 
it was not served the number of days before the re- 
turn day required by law;9° that it issued in the 
wrong county;°+ that the writ issued premature- 
ly;°? that the writ issued without affidavits?’ or a 
fiat®* required by statute; that the return day was 
altered without authority after issuance;®® that 
service was obtained by fraud;°* that the writ is- 
sued without a proper seal;°? that it was not, when 
required, signed by the clerk of the court from which 


‘it issued;°* that it does not show the day, month, 


Vv. 


and year when it was signed;°® that defendant is 
not designated with sufficient accuracy;! that the 
writ contains no return day,? or a confusing one;* 
that it is returnable on a day or to a court not au- 
thorized by law;* that it is directed to an officer 
who is disqualified from serving it;® that it was 
served by a disqualified or unauthorized person ;® 
that it lacks a suitable indorsement under the re- 
quirement of a statute;? that no authority is in- 


Louisiana Mo- 95. Denison v. Crafts, 74 Conn. 38, 


not served with process see Appeal 
and Error § 2605 


73. See Abatement and Revival § 
172: 

74. See Abatement and Revival § 
17 


2. 

{a] Abatement as to all defend- 

ants.—Sawtelle v. Jewell, 34 Me. 543. 
75. See Abatement and Revival § 

17 


ie 
76. See Abatement and Revival § 


172. See also Judgments §§ 69-72. 
77. Cranston v. Ingle, 123 Or. 280, 
2610 P 55. 
78. Womsley v. Cummins, 1 Ark. 
“125. 
79. Palmisano v. Louisiana Motors 


Co., 166 La. 416, 117 S 446; Land Title, 
EEC OO av. Crump, 67 Pay Co. 5937 
Howell v. Atlantic Coast Line R. Co., 
Roe S.C 4 93, 60wSH Lit Tavlor vv. 
Taylor, 6 Ont. L. 545, 2 OntWR 953 
[dism app 6 Ont. L. 356, 2 OntWR 
921 


}. 

[a] Sheriff who served process 
may not attack the return on the 
ground that defendant was exempt 
from service. Land Title, ete., Co. 
v. Crump, 16 Pa. Co. 593 (that being 
an objection which can only be made 
by the person served). 

Conclusiveness of return as to offi- 
cer making it generally see supra § 
294. 

80. Morgan vy. Mutual Ben. L. Ins. 
Co., 189 N. Y. 447, 82 NE ‘438. 

81. See supra §§ 94-104. 

C2 Lhaylor Vas Laylorm »6 Ont.) a. 
545, 2 OntWR 953 [dism app 6 Ont. 
L. 356, 2 OntWR 921]; Meldrum v. 
Allison, 10 OntWN 148. 

[a] Reason for rule.—‘‘He, as so- 
licitor acting for the defendant, has 
no locus standi, because that implies 
that he is in communication with the 
defendant, and has the right, or has 
been instructed, to represent him. 
. ... The .Court will not .set aside 
substituted service if it appears, or 
‘can fairly be inferred, that the de- 
-fendant had notice of what was go- 
Mg Ole | ~Laylor Vi" Taylor. brOnt. a1, 
545, 546, 2 OntWR 953 [dism app 6 
Ont. L. 356, 2 OntWR 921]. 


83. De Camps vy. Sainsburg, 49 Ont. | 
L. 131, 64 DomLR 53. 
84.. Taylor v. Taylor, 6 Ont. L. 


545, 2 OntWR 953 [dism app 6 Ont. L. 
356, 2 OntWR 921]; Doremus y. Ken- 
nedy, 2 Grant Ch. (Ont.) 657. 


tors Co., 166 La. 416, 117 S 446. 
86. See Ala. Code (1923) § 9418; 
and supra § 27. 


87. King v. Gibbs, 12 Ala. A. 504, 
CTASO ls 
[a] Rule applied where, by object- 


ing that defendant had not been prop- 
erly served, plaintiff seeks to estab- 
lish that he was never a party to the 
action, and that consequently dis- 
missal as to him did not work a dis- 
continuance as to other defendants 
sued ona joint and several obligation. 
ee v. Gibbs, 12 Ala. A. 504, 67 S 
88. Cross references: 
As ground for: 
Abatement of action see Abatement 
and Revival § 171. 
Dismissing action see Dismissal 
and Nonsuit §§ 95-98. 
How objection taken see infra § 323. 
eee: See Abatement and Revival. § 


egee Conn.—Payne v. Bacon, 1 Root 
Ga.—Hood v. Powers, 57 Ga. 244. 


Mass.—Bullard v. Nantucket Bank, 
5 Mass. 99. 

Nebr.—Ley v. Pilger, 59 Nebr. 561, 
81 NW 507. 

N. J.—Paul v. Bird, 25 N. J. L. 559; 
Pedreck v. Shaw, 2 N. J. L. 57. 

Vt.—Butler v. Lowry, 3 Vt. 14; 
Guilford Overseers of Poor v. Ja- 
maica Overseers of Poor, 2 D. Chipm. 
104 


91. McCulloch yv. Ellis, 28 Ill... A. 
439; Mansur v. Coffin, 54 Me. 314; 
Hawkes vy. Kennebeck County, 7 Mass. 
461. 

G2 PLuSte ve Conn, ila, sind. sao) 
Gearhart v. Olmstead, 7 Dana (Ky.) 
441; Atchison, etc., R. Co. v. Lam- 
bert, 31 Okl. 300, 121 P 654, AnnCas 
1913E 329; Bloom v. New York Tail- 
oLring’ Co. 718 "Bi Co °395,, 13) Domilik 
789, 25 WestLR 427, 5 WestWkly 80. 

[a] Rule applied where writ was 
issued without leave for service out 
of the jurisdiction. Bloom v. New 
York Tailoring. Co.,-18 B..C. 395, 13 
DomLR 789, 25 WestLR 427, 5 West 
Wkly 80. 

93. Rice v. Judge Kalamazoo Cir. 
Ct., 176 Mich. 322, 142 NW 336; Posey 
v. McCubbins, 5 Yerg. (Tenn.) 235. 

94. Electric Dev. Co., Ltd. v. Atty.- 
Gen., 38 Ont. L. 383, 11 OntWN 297 
[dism app 11 OntWN 17]. 


49 A 851. 

96. Van Horn v. Great Western 
Mfe. Co., 37, Kan. 523, 15 PP 562; 

(a Ga.—Lowe v. Morris, 13 Ga. 


Ill.—Anglin v. Nott, 2 Ill. 395; Hast- 
on v. Altum, 2 Ill. 250; Hannum v. 
Thompson, 2 Ill. 238. 

Me.—Tibbetts v. Shaw, 19 Me. 204; 
Bailey v. Smith, 12 Me. 196. 

Mass.—Hall v. Jones, 9 Pick. 446. 
a ale MEA EC eS v. Conner, 11 Miss. 

Oh.—Boal y. King, 6 Oh. 11. 

Tex.—Gilliam v. Brock, (Civ. A.) 
1 SW (2d) 1114. 

[a] Seal of wrong court.—A cita- 
tion bearing the seal of a wrong court 
should be quashed on motion, al- 
though the party is in court. Gilliam 


ys Brock, (Tex. Civ. A.) 1 SW (2d) 
1114. 
98. Powers v. Swigart, 8 Ark. 363. 


99. Pollard v. Wilder, 17 Vt. 48. 

LZ Vv. Bradley, Quincy 
(Mass.) 6. f 

2. Pattee v. Lowe, 35 Me. 121. 

3. Gorman v. Steed, 1 W. Va. 1. 

[a] Thus a writ purporting to 
bear date Oct. 238, 1863, returnable in 
July next, issued between June 20 
and 25, 1868, is likely to delude de- 
fendant by the confusion of dates, 
and should, therefore, be quashed. 
Gorman v. Steed, 1 W. Va. 1. 

4. -Rattan v. Stone, 4 Ill. 540; 
Hooper v. Jellison; 22 Pick. (Mass.) 
250; Dearborn v. Twist, 6 N. H. 44; 
Williamson v. McCormick, 126 Pa. 
204,° 17 AL SOL. 

5. Hansford v. Tate, 61 W. Va. 207, 

SE 372. 

6. Iowa.—Beard vy. Smith, 9 Iowa 


56 


50. 

Kan.—Pelham vy. Edwards, 45 Kan. 
547, 26 P41. 

Ky.—Brumleve v. Cronan, 176 Ky. 
818, 197 SW 498. 

Mass.—Brewer v. New Gloucester, 
14 Mass. 216. 

N. Y.—Winterroth v. Umschlag, 68 
App. Div. 324, 74 NYS 124. 

Vt.—Howard v. Walker, 39 Vt. 163; 
Bliss v. Connecticut, ete., R..Co., 24 
Vt. 428; Dolbear v. Hancock, 19 Vt. 
388; Dunmore Mfg. Co. v. Rockwell, 
Brayt. 18. 

7. Mayo vy. Stoneum, 2 Ala. 390; 
Haverhill Ins. Co. v. Prescott, 38 N. 
H, 398. 


586 [50 C.J.] 
dorsed on the writ for the indifferent person who 
made service to serve it;5 that the writ contains 
no declaration when such pleading is a necessary 
part of it;° that names are inserted in the writ 
whieh are not authorized by the statute;?® that the 
writ has no teste,*? or bears teste on Sunday,*? or 
bears the teste of an unauthorized person;'* that 
it fails to state the amount of damages demanded ;** 
that the writ was filled out on a blank previously 
used and entered in another action,'® or was al- 
tered after having been filled out for use in another 
action;!® that it was served on a defendant while 
privileged from service,** although as to this there 
is authority to the contrary;?5 that it does not have 
the style required by law;?® that there is a mis- 
nomer of plaintifi?° or defendant,?? except where 
the real names of defendants are not known;*? 
that the process does not sufficiently advise defend- 
ant of the names of plaintiffs;7+ that it does not 
designate with certainty the day on which defend- 
ant is commanded to appear ;?4 that the summons 
was issued upon a petition not verified as required 
by statute;?5 that the place of holding court is not 
designated;?* that a supplemental summons -was 
served without leave of court;?* that in case of an 
alias writ there had been a discontinuance prior to 
its issuance;28 that the cause of action is not in- 
dorsed upon the writ;?® that there is a variance 
between the declaration and the writ,?° or, in the 


PROCESS 


case of a branch summons, between the anew and | . 


the branch writs;*? or that certain paragraphs there- 
in are an abuse of the process of the court.2?. But 
there are some defects in the writ whieh do not in- 
validate the process, but produce other incidental re- 
sulis.** Thus if the sheriff is not bound to serve a 
writ for a nonresident plaintiff unless security for 
costs is indorsed upon it, service made without such 
indorsement is nevertheless good.*+ If the only de- 
fect in the writ is that it commands appearance, in 
a less time than is allowed by law, the writ will not 
be held bad, according to some authorities, but 
defendant will be granted such an extension of time 
as he is entitled to;35 but other cases hold this a 
proper ground for ‘quashing the writ®® or setting 
aside the service.** Although there is authority to 
the contrary,?* it has been held that,.if a capias is- 
sues in a case where only a summons is authorized, 
the writ is not to be dismissed, but defendant is en- 
titled to be discharged from custody without giving 
bail;3* and a writ improperly issued as an attach- 
ment against the body of the defendant, but which is 
not served by attaching his body, is not abatable.*°® 

Invulnerable process. Process will not be abated - 
or set aside if it is not irregular or defective,*? nor, 
if it is, where a party is not prejudiced by the er- 
rors or irrecularities*? and it does not violate manda- 
tory provisions of the law.*? Thus it is no ground for 
abatement that there was a mere irregularity in the 


8. Washburn v. Hammond, 25 Vt. ; 462, 111 NW 128. 42. Okl—Continental Ins. Co. v. 
48. [a] Thus the fact that defendants | Norman, 71 Okl. 146, 176 P 211. 

9. Rathbone v. Rathbone, 5 Pick.| are designated in the summons by Tex.—Blakeney v. Johnson County, 
(Mass.) 221; Brigham v. Este, 2 Pick. | suppcsed names, their real names be- | (Civ. A.) 253 SW 333. 


(Mass.) 42 0. 


10. Hartley v. Tunstall, 3 Ark. 119. | quashing the writ. 
ll. Ripley v. Warren, 2 Pick.| 78 Nebr. 

2 592; Parsons v. Swett, a2 23. Hines v 

87, 64 AmD 352. 207 P 93. 

oats Haines v. McCormick, 5 Ark. 24. 

663. 25. Kerns v. 
13. Reynolds vy. Damrell, 19 N. H.| (Reprint) 537, 

394: Buchannan v. Kennon, 1 N. C. 26. 

530. 8 Port. (Ala.) 195. 
14. Putney v. Cram, 5 N. H. 174. v. Dimmick, 24 Hun 
15. Lyford v. Bryant, 38 N. H. 88. 

16. Eastman vy. Morrison, 46 N. H. 

136. 

17. U. S—Dwelle v. Allen, 193 Fed. 


27. 


ing unknown, affords no ground for 
Davis v. Jennings, 
462, 111 NW 128. 

Bacon, 86 Okl. 


Wright v. Wilmot, 22 Tex. 398. 
Roberts, 2 Oh. Dec. 

3 WestLMont 604. 

Wrapz Vv. Mobile Branch Bank, 


(holding that a summons failing to 
name the county in which plaintiff de- 
sires trial need not be absolutely set 
aside but may be corrected). 

Boyle, etec., Co. v. 


Va— Hare v. Qi 
Va.) 359. ‘ 

W. Va.—Koen vy. Fairmont Brewing 
Co., 69 W. Va. 94, 96, 70 SE 1098. 

Que.—Quebec Heights vy. O’Byrne, 
55 Que. Super. 32, 20 Que. Pr. 238; 
Atty.-Gen. vy. Farmers’ Chamber of 
Commerce, 22 Que. Pr. 286. 

Sask.—Shore v. Hewson, 1 Sask. 
L. 72, 7 WestLR 634. 

“A writ should not be quashed for 
a mere formal defect, unless viola- 
tive of a mandatory provision of posi- 
tive law, or such as might reasona- 
bly mislead the defendant to his prej- 
udice.” Koen yv. Fairmont Brewing 


Niblo, 4 Leigh 


165, 


But see Wallace 
CN... Y.)° 635 


Fox, 72 App. 


Conn. —King v. Coit, 4 Day 129. 
Tll.—Greer Vv. 


Young, 120 Ill. 184, 
11 NE 167. 
N. J.—Halsey v. Stewart, 4 N. J. L. 


366. 
N. Y.—Lemberger v. 
164 NYS 555. 
Privileges and exemptions see su- 


pra §$§ 226-256. Ej 
18. Wilkins vy. Brock, 79 Vt. 57, 64 
Wheeler, 12 Vt. 


A 232; Booraem v. 
sit. 

19. Hoy v. Brown, 16 N.-J. 
Gorman v. Steed, 1 W. Va. 1. 

[a] Illustration.—W here the con- 
stitution provides that “writs shall 
run in the name of the state of West 
Virginia,” a writ running in the name 
of the commonwealth of West Vir- 


Lemberger, 


L. 157; 


ginia should be quashed. Gorman vy. 
Steed, 1 W. Va. 1. 
20. Herf v. Shulze, 10 Oh. 263; 


Bull v. Traynham, 37 S. Cc. L. 433. 
But see Kincaid v. Howe, 10 Mass 
203 (holding that an objection to writ- 
ten evidence of a debt due to plain- 
tiff in his proper name is the only 
proper remedy). 
21. Skelton v. Sackett, 91 Mo. 377, 
3 SW 874: Miller v. Stettiner, 20 N. 
Y¥. Super. 692, 22 HowPr 518; Dole v. 
Manley, 11 HowPr (N. Y.) 138; El- 
Hiett. v.. Hart.47 HowPr*QNs YOU 25; 
Stuber v. Schwartz, 1 NYCityCt 110; 
Mann v. Carley, 4 Gow. (N. Y.) 148. 
Effect of misnomer in process on 


validity of judgment by default see 


Judgments § 51. 


22. Davis v. Jennings, 78 Nebr. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


or" 
rm 
o 


Div. 617, 76 NYS 102 [app dism 172 N. 
Y. 604 mem, 64 NE 1118 mem]. 
Be, Parsons v. Hill, 25 App. (D. C.) 

29. Johnson y. Perry, 4 Stew. & P. 
(Ala.) 45. See Witkowski v. Gault 
Bros. Co., 49 Ont. L. 283, 59 DomLR 
649 (where, the claim indorsed being 
sufficient in form, the motion was 
dismissed). 

30. Roberts v. 
| (Ala.) 164; Stapp v. Thomason, 2 
yee eas a Schenck y. Schenck, 


Mere coctndena variance see 
text and note 49. 
31. Boardman v. 


Beeson, 4 Port. 


infra 
Parrish, 56 Ala. 
Huntly v. Gaskell, [1905] 2 


See cases infra notes 34—40. 
Johnson y. Ralph, Tapp. (Oh.) 


Knox v. Golding, 46 Ind. A. 634, 
91 NE 857, 92 NE 986; Guion v. Mel- 
vin, 69 N. C. .242; Jones vy. eek 
= et See pend oe, AS ET Ges | 
Richmond, etc., R. Co. v. Rudd, 88 Va. | 


648, 14 SE 361. | 
34 Okl. 335, 126 


36. State v. Parks, 
P 242. 
37. See infra § 321. 


38. Barnard v. 
348, 1 L. ed. 170. 

39. Rittenour v. McCausland, 5 
Blackf. (Ind.) 540. : 

40. Bowman v. Stowell, 21 _Vt. 309. 

41. Ten Eyck v. Mendel, 77 N. J.| 
L. 408, 72 A 31. 


Field, 1 Dall. (Pa.) 


rn 
Ole 

8° 8 

Q 

a 


Co., supra. 

[a] Rule applied: (1) where a 
Summons to an officer of another 
county, and returnable in:less than 
ten days from its date, was served 
and réturned within such time, but 
where it gave defendant full stat- 
utory time to plead, and in no way 
prejudiced him. Continental Ins. Co. 
v. Norman, 71 Ok]. 146,176 P 211. (2) 
Where a copy of a writ served on de- 
fendant failed to indicate that the 
writ was addressed to a bailiff of a 
particular district, and to include a 
notice that plaintiff’ might obtain 
judgment by default, especially when 
the information was contained in the 
original of the writ and defendant 
did not allege that the copy served on 
him did not agree with the original. 
Atty.-Gen. yv. Farmers’ Chamber of 
Commerce, 22 Que. Pr. 286. (3) 
Where an amended petition added an 
additional party and set up addition- 
al matter against defendant, but no 
motion for continuance setting up 
surprise was filed by defendants, and 
the new party was afterward dis- 
missed from the suit. Blakeney vy. 
Johnson County, (Tex. Civ. A.) 253 
SW 333. (4) Where a writ was made 
returnable to the next term general- 
ly, instead of the first day of the 
term, as the statute required, but was 
nevertheless executed before the 
term, and returned the first day. 
Hare v. Niblo, 4 Leigh (31 Va.) 359. 

Koen v. Fairmont Brewing Co., 
69 W. Va. 94, 70 SE 1098. 


page and note number. 
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§§ 320-321] 


service respecting a matter not necessary to confer 
jurisdiction ;** that there are defects in the return 
which do not show insufficient service but merely 
fail to state enough facts to show a good serviée;*° 
that it was not directed to an officer who might have 
served it, where it was in fact directed to one who 
could and did;#® that service was made by a depu- 
tized person;** or that the blank writ was filled up 
by an unauthorized person, plaintiff not being at 
So the process will not be set aside for a 
mere technical variance between the summons and 
the pleading,*® for defects in the declaration,®® or 
for an obvious clerical error as to the date of filing 
It is no ground for quashing or set- 
ting aside the writ that it misdeseribed the form of 
action, where it was correct in all other essential par- 
ticulars;°?. that no complaint was filed, nor copy 
served, where the summons served contained the com: 
plaint;°* that service was made upon the wrong per- 
son;°* or that there has been a former adjudication 
There are statutes in 
many states declaring that all defects and errors in 


fault.*® 


the petition.®? 


of the same cause of action.®® 


44. 
Cotton v. Huey, 4 Ala. 56; 
v. Duffee, 1 Ala. 433. 

{a] In Florida (1) it has been 
held that no defect either in the re- 
turn or the service is ground for 
quashing the writ. Engelke, etc., Mill- 
ing Co. v. Grunthal, 46 Fla. 349, 35 
S 17; Silver Springs, etc., R. Co. v. 
Van Ness, 45 Fla. 559, 34 S 884; Tid- 
well v. Witherspoon, 18 Fla. 282. 
(2) The proper motion is to set aside 
or quash the service or return. Sil- 
ver Springs, etc., R. Co.v. Van Ness, 
supra; Tidwell v. Witherspoon, su- 

ra. 

Z 45. Paulin v. Sparrow, 91 Oh. St. 
279, 110 NE 528; Hopkins v. Balti- 
more, ete., R. Co., 42 W. Va. 535, 26 
SE 187. 

46. Cooper v. Ingalls, 5 Vt. 508; 
Bell v. Chipman, 2 Tyler (Vt.) 423. 

[a] Rule applied, although the di- 
rection was not strictly conformable 
to the statutory provision. Cooper 
v. Ingalls, 5 Vt. 508. 

47. Miller v. Hayes, 
21; Bell v. Chipman, 
423. ' 

[a] Thus (1) a writ will not abate 
because the service was made by the 
son-in-law of plaintiff, under a spe- 
cial direction given him by the au- 
thority issuing the writ. Miller v. 
Hayes, Brayt. (Vt.) 21. (2) Where 
no possible injury can be shown from 
the fact that service of process was 
made by a deputized person, the au- 
thority to whom omitted to mention 
particularly all such known Officers 
as might legally serve it, the court 
would not quash it. Bell v. Chipman, 
2 Tyler (Vt.) 423. 


Maverick 


(Vt.) 
(Vt.) 


Brayt. 
2 Tyler 


48. Kinne v. Hinman, 58 N. H. 363. 

49. Rich v. Collins, 12 Colo. A. 511, 
56 P 207; Hughes v. Osborn, 42 Ind. 
450. 

[a] Variance as to title of court 


has been held immaterial. Hughes v. 
Osborn, 42 Ind. 450. 

[b] Variance as to amount of dam- 
ages.—A motion to quash will not 
be sustained where the only defect 
complained of is a variance between 
the amount of damages stated in the 
summons and that stated in the com- 
plaint. Rich v. Collins, 12 Colo. A, 
Ski 560 P.207, 

50. Bean v. Green, 4 Cush. (Mass.) 


279. 

51; Western Union Tel. Co. Vv. 
Johnson, 16 Tex. Civ. A. 546, 41 SW 
361. . 

52. Koen v. Fairmont Brewing Co., 


69 W. Va. 94, 70 SE 1098. 
53. Peterson v. Lau Tong, 30 Ha- 
wali 191. 


54. Griffin v. Gray, 5 Dowl. P. C. 
331. 
[a] Rule applied.—Where a sum- 


Jones v. Nelson, 51 Ala. 471; | 
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1¢e.2e 


mons issued against Thomas Gray 
was served upon William Gray, the 
latter must show at the trial that he 


is not the party, sought to be 
served. Griffin v. Gray, 5 Dowl. P. 
Cryeo 

55. Bruner v. Finley, 


211 Pa. 74, 
60 A 488; Ford v. Calhoun, 53 S. C. 
106, 30 SE 830. 


56. See statutory provisions; and 
cases infra this note. 
[a] Defects and errors immateria! 


under statute.—(1) Omission from 
the notice of names of defendants 
to be served by publication, and a 
statement thereon that defendants 
were served with summons without 
the state in place of a statement that 
they were served by publication, com- 
plete information being otherwise 
supplied. Loring v. Binney, 38 Hun 
152, 8 NYCivProc 297. (2) Omission 
of the summons to state all the re- 
lief asked, especially where accom- 
panied by the complaint. Sage Inv. 
Co. v. Haley, 59 Colo. 504, 149 P 4387. 
(8) Omission to specify the amount 
demanded where reference in the 
summons is made to the complaint 
stating the amount. Griffing v. 
Smith, 26 Colo. A. 220, 142 P 202. (4) 
Omission to specify the amount for 
which, upon default, judgment would 
be taken, the complaint served with 
the summons properly stating the 
amount demanded. Higley v. Pollock, 
21 Nev. 198, 27 P 895. (5) Making 
the summons in an action for statu- 
tory penalty as in an action upon con- 
tract, the complaint being served 
with the summons. McCoun v. New 
York ‘Cent:,..ete,, Ri iCo7 750) Ni Ys 176 
{dism app 7 Lans. 75]. (6) Clerical 
error whereby a Summons was made 
returnable on the answer day as fixed 
therein, the proper return day be- 
ing indorsed upon the summons which 
was in fact served twenty-eight days 
before the answer day. Hines y. Ba- 
con, 91 Okl. 55, 215 P 1048. 

57. See statutory provisions. See 
also Ross v. Glass, 70 Ind. 391 (ap- 
plying statute). 

58. See statutory provisions. And 
see Indiana Nitroglycerin, etc., Co. 
v. Lippincott Glass Co., (Ind. A.) 72 
NE 183 (it is not ground for abate- 
ment of an action against a corpo- 
ration that it is brought in a county 
where the corporation has no office 
or agent, and it was not bound by 
the service made therein on an al- 
leged agent where it is sued jointly 
with a codefendant properly suable 
in such county, the insufficiency of 
the service being ground only for 
continuance for proper .service). 

59. See supra § 320; and cases 
infra this section. 

60. Van Horn vy. Great Western 


Mfg. Co., 37 Kan. 523, 15 P 562; 
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the process or proceedings shall be disregarded unless 
they affect the substantial rights of the parties ;>° 
and some statutes provide that no summons or the 
service thereof shall be set aside where there is suffi- 
cient substance about either to inform defendant that 
there is an action brought against him in court.>7 
Under some statutes insufficiency of service of proc- 
ess upon a part of defendants is not ground for abate- 
ment, but the cause will be continued for proper sery- 


[§ 321] 3. Grounds for Quashing or Setting Aside 
Service or Return—a. In General. 
on which a motion to quash or set aside the service or 
return 1s proper are much the same as for a motion 
to quash the writ.°® 
on the ground that service was procured fraudulent- 
ly®® or through abuse of the court’s process;*! that 
the service was irregular ;°%? 

| brought into the jurisdiction on criminal process 3°? 
it may be made on ground that service was made 
upon a person privileged from service,** or upon a 


The grounds up- 


Thus the motion may be made 


that defendant was 


Al- 
len v. Wharton, 13 NYS 388; Mason: 
v. Libbey, 1 AbbNCas (N. Y.) 354, 51 


HowPr 436; MHarbison-Walker Re- 
fractories Co. v. Fredericks, 28 Pa. 
Co. 95; Addicks v. Bush, 1 Phila. 


(Pa.) 19; Saveland v. Connors, 121 
Wis. 28, 98 NW 933; Gilbert v. Burg, 
91 Wis. 358, 64 NW 996. 

61. De Velin v. Judge Wayne Cir. 
Ct., 211 Mich. 56, 178 NW 87. See 
People’s Nat. Bank v. Niquette, 103 
Kan. 498, 174 P 581 (evidence suffi- 
cient to sustain finding of no abuse). 

[a] Thus, in a suit against two 
defendants begun in a county of 
which only one of the defendants was 
a resident, it appearing that the res- 
ident of the county was made a de- 
fendant solely for the purpose of 
warranting service on the nonresi- 
dent, service should be set aside for 
that reason. De Velin v. Judge 
a, Cir. Ct., 211 Mich. 56, 178 NW 


[b] Nature of motion.—A motion 
to set aside service of process on the 
ground that one of the defendants was 
joined solely for the purpose of al- 
lowing service to be had in the par- 
ticular county in which the venue 
was laid is not a dilatory plea, but is 
to be treated as a meritorious appeal 
to the court to protect its process 
from abuse. De Velin v. Judge Wayne 
Cire Ct, 21 IW Miche 56) 78 -aN Wve 

62. Erwin v. Powley, 2 U. C. Q. B. 
sont 270. And see cases infra notes 
64-70. 

[a] No service.—Where an officer 
takes the writ really for one person 
to another person of the same name, 
is informed of his error and directed 
to the proper party, takes back the 
writ saying he will go to the other 
and, if he should find that he was not 
the right person, leave the process 
at the house of a third person named, 
which the first agreed to accept as 
service, and the writ was never 
served on the right person or left for 
the other, service may, on motion of. 
the party first approached, be set 
aside for irregularity. Erwin v. Pow- 
ley, 20 U. C. Q. B. (Ont.) 270: 


63. Byler v. Jones, 79 Mo. 261. 
64. U. S.—Hale v. Wharton, 73 
Fed. 739; Matthews v. Puffer, 10 Fed. 


606, 20 Blatchf, 233. 

Ga.—Thornton v. American Writ- 
ing-Mach. Co., 88 Ga. 288, 9 SE 679, 
20 AmSR 320; Watson v. Kvaternik, 
88. GasA. 415, 126 Si 552: 

Mont.—State v. Lincoln County 
Elevyenths Judicial Dist. Ct., 74 Mont. 
338, 240 P 388. 

N. J.—Massey v. Colville, 45 N. J. 
L. 119, 46 AmR 754. 

N. Y.—Powelson v. Procter, etc, 
Co., 200 App. Div. 447, 193 NYS 93; 
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nonresident ;°> 


wrong person;°® that there was 


place ;°* 


county ;“° 


name ot plaintiff’s attorney 
summons,‘* or on the copy served; 


Seaver v. Robinson, 10 N. Y. Super. 
22, 


N. C.—Cooper v. Wyman, 122 N. C. 
784, 29 SE 947, 65 AmSR 731. 

Oh.—Whitman v. Sheets, 20 Oh. Cir. 
Cie 1 WU Olnge Ohio wOreey Wee 

Pa. ’__Melaney v. Atkins, 4 Pa. Dist. 


644; Partridge v. Powell, 4 Pa. Dist. 
- 119; Sener v. McCormick, 13h Pa. io; 
ee 
C.—Williams v. Hatcher, 95 S. 
(Op a 78 SE 615. 
2 Head 


jem. .—Baker v. Compton, 


[a] Service of process on a non- 

resident who is exempt from service 
by reason of being in the state for 
the purpose of attending a litigation 
is not void, but voidable, and his rem- 
edy is by special appearance and 
motion to set aside the return of 
service, and not by motion to dismiss 
the action. Cooper v. Wyman, 122 
N. C. 784, 29 SE 947, 65 AmSR 731. 
" [b] Resident witness. — Where 
service is made on a resident of the 
state while voluntarily attending as 
a witness, the court may set it aside 
or grant other appropriate relief, al- 
though such service is not a nullity. 
Massey v. Colville, 45 N. J. L. 119, 46 
AmR 754 

65. National Typographic Co. v. 
New York Typographic Co., 44 Fed. 
fda ale 

66. Barney v. Northern Pac. R. Co., 
56 Hower (N.. Y.) 23. 

[a] Im England, where a writ has 
been served on the wrong person, and 
service is possible on the right per- 
son, leave will not be given under 
Order LXX, rule 1, to amend the ir- 
regularity, but the faulty service will 
be discharged with costs upon the ap- 
plication of the person intended to be 
served. Nelson vy. Pastorino, 49 L. T. 
Rep. N. S. 564. 

[b] Other remedies.—Defendant is 
not obliged to seek relief by motion 
where process is improperly served 
on him, although he may do so, as 
he is entitled to set up by answer 
that he is not indebted to plaintiff, not 
being the person against whom plain- 
tiff’s alleged claim exists. Barney v. 
Worthern Pac. .R. Coi, 56 HowPr’ (N. 
ESD Ye OAS 

67. Houlton v. Gallow, 
443, 57 NW 141. 

68. Grady v. Gosline, 
665, 29 NB 768. 

69. Brumleve v. Cronan, 176 Ky. 
818, 197 SW 498; Oliphant v. Dallas, 
15 Tex. 138, 65 AmD 146. 

70. McCullock v. Ellis, 28 Ill. A. 
439; Hubner v. Hubner, 67 Or. 557, 
136 P 667. See Caywood vy. Williams, 
218 Ky. 282,291 SW 377 (motion to 
quash service was proper, where proc- 
ess.showed that it was served out of 
the county, but showed no special 
cause therefor); Boyd v. Dean, 8 Sask. 
Gp als PAP) WestLR GiGi vend West Wkly 
1307 (writ for service ex juris can- 
not be supported by setting up 


55 Minn. 
48 Oh. St. 


that service was made upon the 
a failure to serve 
a copy of the complaint with the summons;°’ that 
the eopy of the summons was left at the wrong 
that service was made by an unauthor- 
ized officer ;°® that service was made in the wrong 
that the writ commands 
less time than is allowed by law;7 
rial part of the process was omitted ;‘? 
was not indorsed on the 
“4 that the copy 
served was not a true copy;’° that. there was a 
ance between the declaration and the writ served,*® 

or between the order for service and the writ;** 
that a return of “not found” is false;*® that the 
summons required defendant to answer a complaint 
“which has been filed in the office of the clerk,” when 
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attested ;°° 


appearance in 
that a mate- 
that the 


rights of the 


varl- 


grounds other than those originally 


set up in the application for the 
order upon which the writ was 
served) 

71. Foster v. Markland, 37 Kan. 
32, 14 P 452. 


72. Kenngott v. Kenngott, 
Mise. 569, 190 NYS 282. 

[a] Thus, where court rules re- 
quire their inclusion, service will be 
set aside for omission of the words 
“or, if the complaint is not served 
with this summons, to serve a notice 
of appearance,” although the com- 
plaint was served with the summons. 
Kenngott v. Kenngott, 116 Misc. 569, 
570, 190 NYS 282. 
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ae, 73. Hutchens v. Latimer, 5 Ind. 
74, Lee v. Clark, 53 Minn 315, 55 
NW 127 
75. Hines v. Bacon, 86 Okl. 165, 
207 P 98; Hinton vy. Stevens, 1 Harr. 
& W. 621. 


76. Hinton v. Stevens, supra. 

_ [a] For example, where defendant 
is named in the writ as “Edwards,” 
and the declaration is filed against 
“Stevens.” Hinton v: Stevens, 1 Harr. 
& W. 621. 

77. Edgeworth v. Allen, 3 OntWN 
1375, 22 OntWR 617, 3 DomLR 880. 

[a] For example, where an order 
was made for service in Alberta and 
the writ was issued as if for service 
in Ontario, and the copy served gave 
only ten days for appearance instead 
of twenty as directed by the order. 
Edgeworth v. Allen, 3 OntWN 1875, 
22 OntWR 617, 3 DomLR 880. 

78. Thompson v. Morris, 2 B. Mon. 
But see Smith v. Alexan- 
(Ky.) 584 (holding 
that, where a sheriff returns the writ 
not found as to one of two defend- 
ants, who was a nonresident of the 
state, before the return day, and aft- 
erward such defendant, two days be- 
fore the return day, presents himself 
to the sheriff and demands service on 
himself, the court, on motion of such 
defendant, will not quash the return 
of not found, but may permit the 
sheriff to return the fact that defend- 


ant was not an inhabitant of his 
county). 

79. Millette v. Melmke, 26 Minn. 
306, 3 NW 700. 

80. Bank v. Perdriaux, Brightly 
(Pa.) 

81. Hunt v. Economical Mut. Ben. 
Assoc., 17 WklyNC (Pa.) 423. 

82. Regent Realty Co. v. Armour 
Laeniue Co. 7/112 Mo. AL 27d 86 SW 


83. North English Sav. Bank v. 


Webber, 204 Iowa 958, 216 NW 10; 
Pinnacle Motor Co. vy. Simpson, 216 
Ky. 184, 287 SW _ 566; Cincinnati 


Times-Star Co. v. France, 61 SW 18, 
22 KyL 1666; Phelps v. Whiteside, 29 
Pa. Dist. 442; Ryckman vy. Randolph, 
20 One L. 1, 1 OntWN 201, 14 OntWR 
10138. 

84. Foster v. Markland, 37 Kan. 
32, 14 P 452; Braden v. Williams, 101 
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[§ 321 


in fact none was filed;*° that the copy served was not 
that defendant was dead at the time of 
the alleged service ;°4 
ous 22 that the person upon whom service was made 
was not an agent of defendant;*? or that the sum- 
mons was not served in time.’ But service of proc- 
ess should not be set aside lightly,*® and errors, de- 
fects, or delays which do not affect the substantial 
parties should be disregarded.*® 
cordingly it has been held that it is not ground for 
quashing service that there was a misjoinder of ac- 
tions®? or of parties plaintiff;** 
were designated by supposed names, their real names 
being unknown;®® or that there has been a former 
adjudication — of "the same cause of action.°® After a 
defective writ has been amended by leave of court, 
the original service cannot be set aside because fhe 


that the return is ambigu- 


Ac- 


that defendants 


Okl. 11, 222 P 948. 
[a] Rule applied.—Under statute, 
providing that summons may be 


served at any time before the return 
day, service of summons on the re- 
turn day affects a substantial right 
of defendant, giving him one day less 
to answer than is provided by statute, 
and it is error for the court to over- 
rule a motion to quash the service. 
ee v. Williams, 101 Okl. 11, 222 
P : 

{b] In England, although a writ 
of summons expires by rules of the 
supreme court in one year from its 
date, a defendant served with a writ 
after it has expired should move to 
set it aside, and not treat it as a null- 
ity. Hamp v. Watren, 11 M. & W. 103, 
152 Reprint 733. 

85. Raleigh Banking, ete., Co. v. 
Nowell, 195eN. C. 449, 142 SE 584. 

Evidence necessary to impeach re- 
turn see supra §§ 301, 2. 

86. Cal—Frazer v. Oakdale Lum- 


ber; sete, (Cox 73 Calt 18771 Ps2e- 
eee v. Rees, 33 Cal. A. 29%, 165 


Ida.—Elliott v. Wirth, 34 Ida.: 797, 
198-2 57 

Ky. —Louisville, ete; CRs -Go 
Greenbrier Distillery Co., 170 Ky. “775, 
187 SW 296. 

Nebr.—Davis v. Jennings, 78 Nebr. 
462, 111 NW 128. 

N. Y.—Sullivan vy. Harney, 53 Mise. 
249, 103 NYS 7177. 

Okl.—Kuykendall _v. Lambert, 68 
Ok 258.173 SP. Obs eA strong Vv. 
May, 55 Okl. 539, 155 P 238. 

Pa.—Bruner v. Finley, 211 Pa. 74, 
60 A 488. 

Porto Rico.—Llorens y. Castillo, 22 
Porto Ries 624. 

S. C.—Ford v. Calhoun, 53 S. C. 
106, 30 SE 830. 


12 Ont 

WN 198. 
Que.—Bradley v. Saucier, 14 Que. 
Pr. 270; Meunier dit Lagace v. Laur- 


in, 7 Que Pr. 281. 

And see cases infra notes 87-97. 

[a] RBule applied where the copy 
of the writ served on defendant was 
issued in the name of a deceased 
sovereign, the original being in prop- 


er form. Bradley v. Saucier, 14 Que. 
Pr. 270; 
{b] Omission of party’s name.— 


Where an action was begun by two, 
and the summons notified defendant 
of a suit by a named plaintiff and 
others, refusal to quash service of 
summons because of omission of the 
name of the other party plaintiff was 
not error. Kuykendall vy. Lambert, 68 
Okl. 258, 173 P 657. 

87. Louisville, etc., R. Co. v. Green- 


brier ister Co., 170 Ky.7775; U8? 
SW 29 


88. eee ete., R. Co. Vs 
Greenbrier Distillery Co., supra. 
395) Dawisiinve Jennings, 78 Nebr. 


462, 111 NW 128. 

90. Bruner v. Finley, 211 Pa. 74, 
60 A 488; Ford v. Calhoun, 53 S. Cc. 
106, 30 SE 830. 


§§ 3821-323] 


copy served did not conform to the writ as amend- 
ed.°t When the entry of a writ is required to be 
made in the sheriff’s book, failure to make it is no 
ground for setting aside the service, as such entry is 
merely evidence of the delivery of the process to the 
sheriff.22 The lack of an indorsement of the cause 
of action on a summons which is required, not by 
statute, but only by rule of court, is not ground for 
setting aside the servi¢ce;®* and a mere irregularity 
consisting of the failure of the summons to state the 
street number of plaintiff’s attorney is not ground for 
setting aside the service.®4 Service will not be set 
aside because of a mistake in returning the writ to 
the wrong clerk’s office;®> and if the return is false, 
a motion to set aside the service on the ground that 
the court is without jurisdiction is not the proper 
remedy.°® In some statutes it is provided that no 
summons or service shall be set aside where there is 
sufficient substance about either to inform the party 
on whom service is made that there is an action in- 
stituted against him of the name of plaintiff therein, 
and of the court and time where and when he is to 
appear;°’ but if the return shows that there was no 
service whatever on the person authorized to accept 
service, such a statute has no application.°* Some 
cases hold that, in order successfully to object on the 
ground of the insufficiency of personal service, de- 
fendant must show that the writ did not in fact come 
into his possession and was not brought to his knowl- 
edge.®® A motion to set aside the service of process 
is not a proper method of contesting the jurisdiction 
of the court over the subject matter of the cause.t 

Substituted service.2 Where defendant shows 
that he was not absent from the state, and had not 
been for some time, when an order for substituted 
service was made on affidavits, a motion ta vacate 
the order, service, and judgment entered against de- 
fendant will be granted.* Under a statute providing 
that substituted service may not be made upon a non- 
resident defendant unless a cause of action appears to 
exist against him, insufficiency of the complaint is 
ground ‘for a motion to quash an attempted substitut- 


ed service.* 
A 
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[50 C.F.] 589 
[§ 322] b. Constructive Service. Service by pub- 
lication® may be set aside on motion where it is in- 
sufficient,® as where the order of publication does not 
have the requisites provided for by the statute ;* 
where there is no property within the state to give 
the court jurisdiction; where the publication notice 
gives less than the statutory time to answer;? where 
publication was in a newspaper not designated in the 
order;*® where the essential facts upon which the 
order is based are erroneously stated;11 or where it 
is based on insufficient affidavits.12 But where the 
affidavits on which the order is made are defective, 
and it appears that there was another sufficient af- 
fidavit used before the judge on procuring the order 
which had not been filed, a motion to set aside the 
order, on the ground that it had been allowed on in- 
sufficient affidavits, will be denied, the statutes not 
expressly requiring that the affidavits shall be filed, 
nor providing what shall be done with them.?3 Even 
though the -affidavits upon which the order is based 
are sufficient in form, service may be set aside where 
it is shown that plaintiff knew that defendant was 
not a nonresident.14 Service will be set aside, ac- 
cording to one’view, where claims are improperly 
united, some being personal and beyond the juris- 
diction of the court;1® but it has been held that if 
any of the relief sought was in its nature in rem, a 
motion to quash on the ground that movant was not 
personally interested was properly denied.1® Where 
an order of publication is void, it and all subsequent 
proceedings may be set aside on motion,!? although 
defendant could have ignored the service.4 But the 
mere failure of the clerk to file an order for service 
by pubheation will not deprive the court of jurisdic- 
tion;+® nor is the date of the summons so important 
that service will be set aside because of a variance in 
this respect between the original and the copy.2® A 
motion to quash service by publication should be 
overruled where plaintiff was entitled to make such 
service on a ground incidentally stated:in the affi- 
davit in terms not sufficiently specific as to facts.?4 
[§ 323] 4. Procedure—a. Mode of Taking Objec- 
tions—(1) In General: While a proper motion,?* 


Tex.—Gilliam v. Brock, (Civ. hey 1 


Hun 365, 8 NYS 894 [aff 121 N. Y. 694, | 


Bill must show right to relief. 
—On motion to vacate an order for 


91. Chamberlain v. Bittersohn, 48 

Fed. 40. 24 NE 1099]. 

92) Miller v. Hall, 28 (S.C. Li: [a] 
93. Wilson v. Pyles, Ba. i, 357. 5 
94. Sullivan v. Harney, 53 Misc.'|) substituted service 


249 pL OSIIN YS) Lit 7. 

95. Cutler v. Rathbone, 1 Hill (N. 
Y.) 204. 

96. George Norris Co. v. S. H. 
Levine’s Sons, 81 S. C. 36, 61 SE 1103. 

97. See statutory provisions. 

98. Southern Indiana R. Co. v. In- 
dianapolis, etce., R. Co., 168 Ind. 360, 
81 NE 65, 13 LRANS 197. 

99. Rhodes v. Innes, 7 Bing. 329, 
20° ECL) 151, 131. Reprint 127; Phillips 
v. Ensell, 1c. M. & R. 374, 149 Re- 
print 1124; Emerson v. Brown, 7M. 
& G. 476, 49 ECL 476, 135 Reprint 
ed ie Provincial Ins. Co. v. Shaw, 19 
WiC Ort. GOnt. )eoo0. 

1. Manning v. Canadian Locomo- 
tive Co., 120 App. Div. 735, 105 NYS 
662. 


2. See supra §§ 94-104. 

Setting aside constructive service 
see infra § 322 

3. Clarkson _ v. Butler, 173 App. 
Div. 143, 159 NYS 343. 

4 Frawley v. Chakos, 36 F. (2d) 
373 (applying Wisconsin statute). 

5. See supra § 105 et seq. 

6. See cases infra notes 7-12. 

7. Berford v. New York Iron Mine, 
55 N. Y. Super. 516, 2 NYS 516 [aff 
119 N. Y. 638, 23 NE 1148]. 

8. Gage v. Riverside Trust Co., 
156 Fed. 1002; Bryan v. University 
PUD NCO..) Liz N.Y. “382, 19 NE 825, 2 
LRA 638; Von Hesse v. Mackaye, 55 


made in a suit 
purporting to have been brought un- 
der Federal Judiciary Act of March 3, 
HSS whos Use S.- Staaty bs Ane, cL 88 
[U. S. Comp. St. (1901) p 513]), which 
authorizes such service in local ac- 
tions relating to property within the 
district, the court must examine the 
bill, and the order should be set aside 
unless the bill affirmatively shows 
sufficient grounds for relief under. 
such statute and complainants’ right 
to maintain the suit. Gage v. River- 
side Trust Co., 156 Fed. 1002. 

9. Aggers v. Bridges, 31 Okl. 617, 
112041 PaVab TKO, 

10. Valz v. Sheepshead Bay Bun- 
galow Corp., 249 N. Y. 122, 163 NE 124 
{certiorari den 278 U. S. 647 mem, 49 
SCt 82 mem, 73 L. ed. 560] (holding 
motion addressed to court’s discre- 
tion, and holding also that court may 
acquire jurisdiction by such publica- 
tion). 

,1l. Matter of Norwood, 111 Misc. 
530, 181 NYS 494. 

12. Cal.—Braly v. Seaman, 30 Cal. 
610. 

Ind.—Mehrhoff v. Diffenbacker, 4 
Ind. A. 447, 31 NE 41. 

Kan. —Ogden v. Walters, 12 Kan. 
282. 

Ky.—Arthurs v. Harlan, 78 Ky. 138. 

IN; 2 Y¥i—Vernam  v. Holbrook; 5 
HowPr 3: Everts v. Thomas, 5 HowPr 
45, 3 CodeRep 74. 


SW (2d) 1114. 

[a] In British Columbia defend- 
ant’s right to apply without leave to 
set aside service of the writ ex juris 
upon the ground of insufficiency of 
the affidavit is not affected by the fact 
that he entered a conditional appear- 
ance without leave. Standard Bank 
v. MacLeod, [1921] 2 WestWkly 173. 

13. Vernam vy. Holbrook, 5 HowPr 

Bi 

14. Tolbert v. Paden State Bank, 
30 Okl. 4038, 121 P 212. 

15. Zimmerman y. Barnes, 56 Kan. 
419, 43 PB 764. 

16. Sargent v. McHarg, 42 S: D. 
307, 174 NW 742. 

17. Crouch vy. Crouch, 30 Wis. 667. 

18. Rich v. St. John, 205 App. Div. 
24, 199 NYS 149. 

[a] Rule applied.—Although the 
court could not enter a valid judg- 
ment, because it had no jurisdiction 
of the person or property of defend- 
ant, and an order for the service of 
summons by publication was ineffec- 
tual, and defendant could have ig- 
nored the service, he was not required 
to do so, but could move to vacate the 
order and set aside the service. Rich 
v. St. John, 205 App, Div. 24,199 NYS 
149. 

19. Fink v. Wallach, 109 App. Div. 
718, 96 NYS 543. 

20. George v. Fitzpatrick, 41 NYS 
21) 25: NYCIVEroe 383: 

21. Richardson y. Howard, 51 Okl. 
240, 151 P 887. 

22. See infra § 324, 
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plea,?* or answer,?* as the case may be, is the us- 
ual method of raising objections to defects in process 
or its service and return thereot, a defendant, who 
was not served with process and is unwilling to sub- 
mit himself to the jurisdiction of the court, may, as 
an alternative to raising the objection by motion, al- 
low a default judgment to go against him,?° which 
judgment would be void for want of jurisdiction.?® 
After judgment the remedy is not by motion to 
quash,?7 but by direct attack on the judgment.?® 
The question cannot be raised by de- 
murrer,?® whether general®® or special.?? 
[§ 324] (2) Motions—(a) In General. 


Demurrer. 


PROCESS 


If the 


service or return of process is defective, a motion 


23. See infra § 326. 
24. See infra § 326. ; 
25. McClure Newspaper Syndicate 


v. Times Printing Co., 164 App. Div. 
108, 149 NYS 448 

26. See Judgments § 42. 

27. Baldwin v. Burt, 54 Nebr. 287, 
74 NW 594. 
Stegall v. American Pigment, 
etc., Co., 150 Mo. A. 251,,130 Sw 144; 
Baldwin vy. Burt, 54 Nebr. 287, 74 NW 
594. 

Opening and vacating judgment see 
Judgments §§ 484-600. 

29. lIowa.—Witousek v. Ideal Food 
Products Co., 197 Iowa 839, 197 NW 


912, 

Ky panes v. Shehan, 192 Ky. 
619, 534 SW 285. 

Me.—Marcus v. Rovinsky, 95 Me. 
106, 49 A 420. 

Mass. —Cooke v. Gibbs, 3 Mass. 193. 

. J—Lott v. Leventhal, 80 N. J.\L. 
216, “716 A 328. 

Tex.—Schleicher v. Schmedt, (Civ. 
A.) 209 SW 185. 

fa] Rule applied.—Where a dc- 
murrer is interposed to a declaration, 
the form anda validity of the summons 
is not challenged. Cooke v. Gibbs, 3 
Mass. 198; Lott v. Leventhal, 80 N. 
J. L. 216, 76 A 328. 

30. Marcus v. Rovinsky, 95 Me. 
106, 49 A 420; Kinkead v. Clark, (Tex. 
Civ. Ai) 5239 ‘SW. Ree 

31. Hughes v. Shehan, 192 Ky. 619, 
234 SW_ 285 

[a] Rule applied.—A special de- 
murrer to the petition setting up the 
fact that no summons had been is- 
sued or served upon defendants was 
without merit, the petition not dis- 
closing that no summons had been is- 
sued. Hughes v. Shehan, 192 Ky. 619, 
234 SW 285. 

32. U. S.—Tauza v. Pennsylvania 
R. Co., 232 Fed. 294; Vitkus v. Clyde 
SS. Co., 232 Fed. 988: Scott v. Stock- 
holders’ Qil Co., 122 "Fed. 835. 

“Cal_—Roberts v. Stanislaus Coun- 
tyusuper, Ct, 30° Cal. A. 714,159 P 
465. 

T1l.—Griesser v. Taylor, 200 Ill. A. 
549. 

. Ind.—Supreme Council C. B. L. v. 
Boyle, 10 Ind. A. 301, 37 NE 1105 

Ky -—Gaywood v. Williams, 218 Ky. 
282, *y91 SW 377; Brumleve v. Cronan, 
176 Ky. 818, 197 SW 498. 


Mass.—Paraboschi _ v. Shaw, 258 
Mass. 531, 155 NH 445. 

Mo.—Curfman v. Fidelity, etc., Co., 
167 Mo. A. 507, 152 SW 126; Stegall 
v. American Pigment, etc., Co., 150 
Mo. A. 251, 130 SW 144. 

N. Y—kKarosas' v. Susquehanna 


Coal Co., 172 App. Div. 873, 158 NYS 
1021; McClure Newspaper Syndicate 
v. Times Printing Co., 164 App. Div. 
ae 149 NYS 443. 
C.—Brown ‘'v. Taylor, 174 N. C. 
423, 93 SE 982, LRA1918B 293. 
Oh.—Goodrich v. Hamer, 8 Oh. Dec. 
(Reprint) 441, 8 CincLBul 11. 
Pa.—Winrow v. Raymond, 4 Pa. 
501; Davis v. Detwiller, 26 Pa. Dist. 
WW10% “See, Park Vv. vOll’City “Boiler. 
Works, 204 Pa. 453, 54 A 334; Grube 
Veta.) Colt CO. uaOripas fs DiStyns OllG 
Bayard v. Mack, 35 Pa. Co. 530; Lyons 
v. Mann, 31 Pa. Co. 24 (all holding 
that objection may be taken by rule). 


S. C.—National Exch. seks v. Stel- 
ling; SiS. Ci3e0, 8 SH2102 
See Widrig v. Hoven, 248 Mich. 167, 


226 NW 874 (void service of sum- 
mons should be set aside). And see 
West v. Nixon, 3 Grant Cas. 236 


(holding that, where a writ is a null- 
ity, defendant should ask the court 
to strike it off). 

fa] Quashing summons or return. 
—The remedy for defective service 
of the summons on some of defend- 
ants where others have appeared is 
by motion to set aside the return and 
not to quash the summons. Davis v. 
Detwiller, 26 Pa. Dist. 1110. 

[b] In Oregon, as the power of a 
court to quash a summons must rest 
upon the assumption that it is void, 
and authority to set aside attempted 
service of summons is upon the the- 


ory that exhibition of the original or. 


delivery of a certified copy was in- 
effectual, a defect in the return of a 
summons is not reached by a motion 
to duash, but must be assailed by an 
application to set aside the service. 
CHEE Ball, 83 Or. 404, 160 P 144, 163 

[ec] In Porto Rico, if defendant 
has been improperly served, a prop- 
er way to raise the question of juris- 
diction of the court is by a motion, 
supported by affidavits, to strike out 
the summons. Gomez v. Nussa, 13 
Porto Rico 295. 

33. Goodrich v. Hamer, 9 Oh. Dec. 
ec 441, 8 CincLBul 11. 

Goodrich v. Hamer, supra. 

gs. Scott v. Stockholders’ Oil Co; 
122 Fed. 835. 

[a] Thus it was held that the 
question of the legal sufficiency of 
the service may be raised by a motion 
to set aside the return. Scott v. 
Stockholders’ Oil Co., 122 Fed. 835. 


36. See supra §§ 86-90, 218. 

37. Fail v. Presley, 50 Ala. 342. 

38. Buchholtz v. Florida East 
Coast R. Co., 59 App. Div. 566, 69 NYS 


682; Delisser v. New York, etc., R. 
Co., 59 N. Y. Super. 233, 14 NYS 382 
Collins v. Grey, 123 Misc. 227, 204 
NYS 210; Grady v. Gosline, 48 Oh. St. 
665, 29 N. E. 768. See also Crowley 
v. Royal Exch. Shipping Co., 10 Daly 
409 [aff 89 N. Y. 607] (holding that, 
where the facts are undisputed and 
the law certain, the defective service 
of summons and complaint may be 
set aside on motion). 

{a] In federal courts (1) it is the 
practice to dispose of objections to 
the sufficiency of the service on a mo- 
tion to quash the return supported by 
affidavit, rather than by a jury trial 
on a plea in abatement, regardless 
of the state practice. Higham v. 
Iowa State Travelers’ Assoc., 183 Fed. 
845; Benton v. McIntosh, 96 Fed. 132: 
Wall v. Chesapeake, etc., R. Co., 95 
Med! 398, 37 CCA.129. > (2) Butit is 
not error to follow the state practice. 
Benton v. McIntosh, supra. 

[b] In Michigan (1) the court on 
motion to quash service of summons 
will not try disputed questions of 
fact on affidavits. Yund v. Excelsior 
Wrapper Co., 185 Mich. 143, 151 NW 
653; Daniels v. Detroit, ete., R. Co., 
163 Mich. 476, 128 NW .801; Daniels 
v. Detroit, etc., R. Co., 168 Mich. 468, 


’ 
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may be made to set aside or quash the service or re- 
turn,®? the distinction between these motions being 
that a motion to set aside attacks the truth and not 
the sufficiency of the facts stated,?® and that a mo- 
tion to quash attacks the sufficiency and not the truth 
of the facts stated,?* although it seems that this dis- 
tinction is not always observed.2® Acknowledgments 
of service®® may also be set aside in proper cases.** 
Although in some jurisdictions a motion to quash 
supported by affidavits is considered proper practice 
where the defect is not apparent on the face of the 
record,*® a motion to quash is usually available only 
as to patent. defects.*® 


Accordingly, a motion to 


128 NW 797; Sherrill v. Grand Trunk 
R. Co., 161 Mich. 495, 126 NW 830. 
(2) In such a case the issues must be 
formed by proper plea. Daniels v. 
Detroit, ete., R. Co., 163 Mich. 468, 
476, 128 NW 797, 801; Daniels v. De- 
troit, ete., R. Co., 163 Mich. 468, 128 
NW 797. (3) But, where the affi- 
davits filed on the motion do not dis- 
close disputed questions of fact, the 
court will dispose of the questions 
presented. Yund v. Excelsior Wrap- 
per Co., 185 Mich. 143, 151 NW 653; 


Daniels w Detroit, ete, R. Co., 163 
Mich. 476, 128 ae 801; Daniels v. 
Detroit, ete., Co., 163 Mich. 
468, 128 NW ty. (4) So, under 


statute and circuit court rules, a mo- 
tion to set aside service challenging 
the jurisdiction of the court on the 
ground that the only defendant resi- 
dent of the county was joined solely 
for authorizing service on the other 
defendant resident of another county, 
duly supported by affidavits, is suffi- 
cient to present that question for ad- 
judication. De Velin v. Judge Wayne 
Cir. Ct., 211 Mich. 56, 178 NW 87. 

[c] In New Jersey a motion to set 
aside a summons for failure of serv- 
ice should be supported by deposi- 
tions properly taken, rather than by 
ex parte affidavits. Friend v. Scot- 
tish Union, etc., Ins. Co., 103 N. J. L. 
290, 136 A 718; Missell v. Hayes, 86 
N. J. 348, 91 A 322 

{d] In Quebec the proper proce- 
dure to contest service is by excep- 
tion to the form supported by affi- 


davit. Huot, Ltd. v. St. Pierre, 27 
Que. Pr. 254. 
39. U.S—U.S. v. Southern Dredg- 


ing Co., 251, Fed. 400; Dickinson vy. 
Huntington, "185 Fed. 703, 109 CCA 
523 [aff 156 Fed. 700]; U.S. v. Ban- 


ister, 70 Fed. 44. 

Conn.—Bishop vy. Vose, 27 Conn, 1. 

Pla.—Ortell v.,. Ortell, 91. Pla. 50; 
1078 443, 444 [cit Cyc]. 

Ill.—Griesser v. Taylor, 200 Ill. A. 
549; Alexander v. Alexander, 161 Ill. 
A. 614. 

Ind.—Workingmen’s Mut. Protec- 
tive Assoc. v. Swanson, 43 Ind. A. 379, 
87 NE 668. 
~ Ky.—Pinnacle Motor Co. v. Simp- 


son, 216 Ky. 184, 287 SW 566; Stapp 
Vv. Thomason, 2 Litt. 214. 
Me.—Sawtelle v. Jewell, 34 Me. 


543; Cook v. Lothrop, 18 Me. 260. 
Mass,—Paraboschi v. Shaw, 258 
Mass. 531, 155 NE 445. .- 
Mo.—Harris v. McQuay, (A.) 300 
SW 305; State v. Bates, (A.) 286 SW 
420; Jackson v. Weber Impl., ete., 
Co., (A.) 247 SW 468; Buddecke Vv. 
Garrels, 203 Mo. A. 1, 316 SW 811. 
N. H.—Hibbara v. Clark, 64 N. H. 


521; Crawford v, Crawford, 44 N. 
428; one Vv. Palner, 13 Nl FO 184. 
N. Y.—Nellis v. Rowles, 41 Misc. 


313, 84 NYS 758. 
Pa.—Ben Franklin Coal Co., Ltd. 
v. Pennsylvania Water Co., 25 Pa. Su- 


per. 628; M. Stipp Constr. Co. v. Sax, 
ete, Constr. Co}. 23 Pare Dist. 118 
Fahs v. York Bridge Co., 18 Pa. Dist: 


381; Popowicz v. Worth Bross Co. 14 
Pa. Dist. 312. 

Tenn.—Padgett v. Ducktown Sul- 
phur, etc., Co., 97 Tenn. 690, 37 SW 
698; Parker v. Porter, 4 Yerg. 81. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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quash,*° and not a plea in abatement,*! is appropri- 
ate when the defect is apparent upon the record. 
Where no irregularity in the service is shown, de- 
fendant cannot move to set aside the service of the 
writ only, but must move to set aside the writ and 
copy.*” There must be some irregularity in the serv- 
ice to warrant a motion to set aside the service only.4* 
A motion cannot be made in one 
action to set aside the summons in another.*# 
Motion for dismissal of complaint does not attack 
an allegéd improper service of-summons.?® 
Motion to strike affirmative defenses. 
tion of the legality and sufficiency of service by pub- 
lication and mailing of the original process in an al- 
leged judgment of foreclosure should be decided on 
the trial, and not on a motion to strike affirmative de- 


Separate actions. 


Vt.—Stevens v. Bowker, 93 Vt. 480, 
108 A 347; Cunningham vy. Caldbeck, 
63 Vt. 91, 20 A 974; Culver v. Balch, 
23 Vt. 618. 

[a] Rule to set aside service.—M. 
Stipp Constr. Co. v. Sax, etc., Constr. 
Cosece Pa wbDists 183 ihahs: v.evork 
Bridge Co., 18 Pa. Dist. 381; Popo- 
wiez v. Worth Bros. Co., 14 Pa. Dist. 


312. : 
See cases supra note 39. 

41. “Stapp” v.). Thomason, 2 ‘Litt: 
(Ky.) 214; Paraboschi v. Shaw, 258 
Mass. 531, 155 NE 445; Wicecarver v. 
Mercantile Town Mut. Ins. Co., 137 
Mo. A: 247, 117 SW 698. See U.S. v. 
Southern Dredging Co., 251 Fed. 400 
(holding untenable an objection that 
defect appearing on record should 
have been attacked by plea in abate- 
ment rather than by motion to 
quash). 

{a] Illustration.—A variance be- 
tween the original petition and the 


copy served is not a ground for a plea 


in abatement, but should be urged by 
motion to quash the return. Stapp v. 
Thomason, 2 Litt. (Ky.) 214. 

Propriety of plea in abatement see 
infra § 326. , 

42. Hilborn v. Reilly, (Sask.) 9 
DomLR 671, 23 WestLR 147, 3 West 
Wkly 858. ? 

[a] Rule applied where the objec- 
tion was on the ground that the ad- 
dress for service of plaintiff indorsed 
on the copy of the writ served on de- 
fendant was not within three miles of 
the place where the writ was issued 
as required by statutory rules. Hil- 
born v. Reilly, (Sask.) 9 DomLR 671, 
23 WestLR 147, 3 WestWkly 858. 

43. Anonymous, 1 Dowl. P. C. 654; 
Hasker v. Jarmaine, 2 L. J. Exch. 166: 
Hilborn v. Reilly, (Sask.) 9 DomLR 
671, 23 WestLR 147, 3 WestWkly 858. 

44, Toma v. Foundation Co., 119 
App. Div. 151, 104 NYS 263. . ; 

[a] Illustration.—Plaintiff insti- 
tuted two actions by separate attor- 
neys against defendant for injuries. 
To the complaint in the second action 
defendant pleaded the pendency of 
the first in bar, whereupon the attor- 
ney in the second action moved there- 
in to set aside the summons and _ al] 
subsequent proceedings in the first 
action, which motion, after a refer- 
ence, was granted, and the attorneys 
in the first action personally charged 
with the costs of the reference. It 
was held that such application was 
an unauthorized attempt in one ac- 
tion to set aside the service in an- 
other, and that the granting of the 
motion was error. Toma v. Founda- 
tion Co., 119 App. Div. 151, 104 NYS 
263. 

45. Roberts v. Stanislaus County 
Super. Ct., 30 Cal. A. 714, 159 P 465. 

46. Apfelberg v. Lax, 227 App. Div. 
750, 287 NYS 33. ; : 

47. Wearing on motion see infra § 


Zumbusch v. Los Angeles 
County Super. Ct., 21 Cal. A. 76, 130 P 
1070. 

49. Klokke Inv. Co. v. Los Angeles 
County Super. Ct., 39 Cal. A. 717, 179 
P 728; Zumbusch v. Los Angeles 
County Super. Ct., 21 Cal. A. 76, 130 


PROCESS 


order.®? 
The ques- 


P 1070. 

[a] Rule applied.——W here the 
court acquired jurisdiction by com- 
pleted service by publication, and the 
order for such publication was not 
made inadvertently, or through mis- 
take or fraud, the court is without 
power to set aside the service under 
a statute providing that an order 
made out of court, without notice to 
the adverse party, may be vacated or 
modified, without notice, by the judge 
who made it. Klokke Inv. Co. v. Los 
Angeles County Super. Ct., 39 Cal. A. 
GARE Omni Se 


50. Zumbusch vy. Los’ Angeles 
County Super. Ct.; 21 Cal. A:'76; 130 
P 1070. 

51. Rich v. St. John, 205 App. Div. 


24,199 NYS 149. 

{a] Rule applied.—Where the or- 
der for substituted service by publi- 
cation of summons and a warrant of 
attachment were granted on the same 
day, a motion to vacate an order 
based thereon must be denied, where 
defendant failed to prove that no levy 
was made. Rich v. St. John, 205 App. 
Div. 24, 199 NYS 149. 

52. Powers v. Swigart, 8 Ark. 363; 
Zuill v. Bradley, Quincy, (Mass.) 6. 

53. U. S.—Vitkus v. Clyde SS. Co., 
232 Fed. 288. 

Conn.-—Cady v. Gay, 31 Conn. 395; 
Gould v. Smith, 30 Conn. 88; Colburn 
v. Tolles, 13 Conn. 524; Parsons v. 
Ely, 2 Conn. 377. 

Ill—Chapman v. North American 
TE Ins? Cow 292 Taio e226 IN Be i325 
Sibert v. Thorp, 77 Ill. 43; Mineral 
Point R. Co. v. Keep, 22 Ill. 9, 74 AmD 
124; Cadillac Automobile Co. v. Boyn- 
ton, 142 Ill. A. 381 [aff 240 Il], 171, 88 
NE 564]: Beck, etc., Lith. Co. v. 
Monarch Brewing Co-;, 131 Ill. A. 645; 
Lanza v. McNulta, 46 Ill. A. 69. 

Me.—Tweed v. Libbey, 37 Me. 49; 
Adams v. Hodsdon, 33 Me. 225; Pat- 
ten v. Starrett, 20 Me. 145; Brown v. 
Gordon, 1 Me. 165. 

4 N. C.—Laverty v. Turner, 15 N. C. 
25. ; 

Pa.—Northern Liberties Nat. Bank 
v. American Ship-Bldg. Co., 1 Pa. Cas. 
380, 2 A 511; Frisbie Lumber Co. v. 
Dale, 16 Pa. Dist. 772; Philadelphia 
Demokrat Pub. Co. v. Edwards Sad 
Iron Co., 9 Pa. Dist. 56; McConkey v. 
State’ Co., 14:Pa. Co. 514. 

Tenn.—Nelson v. Cummins, 1 Overt. 

Vt.—Pearson v. French, 9 Vt. 349. 

Wis.—Rowen v. Taylor, 1 Pinn, 235. 

But see Sutherland v. People’s 
Bank, 111 Va. 515, 69 SE 341 (hold- 
ing that a false return to process is 
not ground for abatement). 

[a] Plea to jurisdiction of court 
in nature of plea in abatement is 
proper to question propriety of the 
service. Beck, etc., Lith. Co. v. Mon- 
arch Brewing Co., 131 Ill. A. 645. 

54. Ala.—Drennen yv. Jasper 
Co., 1538 Ala. 322, 45 S 157. 

Fla.—Putnam Lumber Co. v. Ellis- 
Youngs Co,, 150° Klas: 251,--89-"S 91935 
Campbell v. Chaffee, 6 Fla, 724. 

Ill.—Willard v. Zehr, 215 Ill. 148, 74 
NE 107; Greer v. Young, 120 Ill. 184, 
11 NE 167; Clark v. Hayes, 215 Ill. A. 
850; Alexander v. Alexander, 161 III. 


Inv. 


[§ 326] (3) Plea or Answer—(a) In General. 
defect in the writ itself is available by plea in abate- 
ment,°” and the same is trae of a defective service ;** 
and a plea in abatement should be used when the de- 
fect is not apparent upon the face of the record.®4 


[50 C.J.] 591 


fenses in the answer. 

[§ 325] (b) To Vacate Order or Publication.+7 
The court has power, upon its own motion, to vacate 
a void order for service of summons by publication 
previously made in the ease.‘8 
void, however, the court can set it aside only upon 
motion made within a reasonable time,*® or by action 
where all of the interested parties have an opportuni- 
ty to be heard.®° 
every presumption must be indulged in favor of the 


If the order is not 


Upon the hearing of the motion, 


A 


A. 614; Montana Columbian Club v. 
Ketcham, 54 Ill. A. 334. 

Ky.—Owings v. Beall, 3 Litt. 103. 

Me.—Doherty v. Bird, 116 Me. 416, 
102 A 229; Mahan v. Sutherland, 73 
Me. 158; Chamberlain v. Lake, 36 Me. 
388; Cook y. Lothrop, 18 Me. 260. 

Mass.-—Haynes -v. Saunders, 11 
Cush. 537; Stevens v. Ewer, 2 Mete. 
74; Prescott v. Tufts, 7 Mass. 209. 

Miss.—Lamb v. Russell, 81 Miss. 
382, 32 S 916; Mayfield v. Barnard; 
43 Miss. 270. 

Mo.—Jackson v. Weber Impl., etc., 
Co., (A.) 247 SW 468; Buddecke v. 
Garrels, 203 Mo. A. 1, 216 SW 811. 
And see Stegall v. American Pigment, 
etc., Co., 150 Mo. A. 251, 130 SW 144 
(holding that defense that defendant 
was foreign corporation not subject 
to court’s jurisdiction must be raised 
by plea in abatement). 

N. H.—Haverhill Ins. Co. v. Pres- 
eott; 38° N. HB. 398; 
ing, 36 N..H.1432. 

Pa.—M. Stipp Constr. Co. v. Sax, 
etc.,, Constr. Co. 23; Pas)-Dists sls 
Fahs v. York Bridge Co., 18 Pa. Dist. 
381; Matthews v. Morris Glass Co., 
14 Pa. Dist. 399, 32 Pa. Co. 171; Popo- 
wicz v. Worth Bros. Co., 14 Pa. Dist. 
312; Virtue v. Ioka Tribe, 5 Pa. Dist. 
634; Keyes v. Moorhead, 1 Pa. Dist. 
43, 11 Pa. Co. 43; Street R. Pub. Co. 
v. Connor, 29 Pa. Co. 241; Sheetz v. 
mai ah etc ik. Conpe2752 PataCo: 


Porto Rico.—Gomez v. Nussa, 13 
Porto Rico 295. 
Vt.—Stevens v. Bowker, 93 Vt. 480, 


Seruton v. Dem- 


108 A 347. oy 
W. Va.—Ruffner v. Cunard SS. 
Cos, KIACENV Se Via rll eh SES Eek Fe 


See also Carlisle v. Cowan, 85 Tenn. 
165, 2 SW 26 (holding that, where an 
attachment has been sued out on a 
false return implying that defendant 
was a resident of the county, under 
the statute providing that, “if action 
be brought in the wrong county, it 
may be prosecuted to a termination, 
unless abated by plea of the defend- 
ant,” a plea in abatement is the prop- 
er method to secure the quashing of 
the writ). 

{a] Ilustrations.—(1) Where the 
original writ named ‘‘A. D. Bird’ and 
another as plaintiffs and “A. D. Bird’”’ 
and another as defendants, since it 
could not be presumed from the ini- 
tials that plaintiff and defendant 
were the same, the proper attack was 
by plea in abatement, and not by a 
motion to dismiss. Doherty v. Bird, 
116 Me. 416, 102 A 229. (2) That de- 
fendant was privileged from service 
must be pleaded in abatement so that 
an issue may be made thereon, and 
cannot be taken advantage of by mo- 


tion. Greer v. Young, 120 Ill. 184, 11 
NE 167. 
{[b]. Branch summons.—The party 


served with a “branch summons” can 
only take advantage of a variance be- 
tween it and the other summons by 
plea in abatement, and a motion to 
strike it from the files is not a prop- 
er remedy. Drennen vy. Jasper Inv. 
Co., 153 Ala. 322, 45 S 157. 

[ec] In District of Columbia (1) a 
plea in abatement, and not a motion 


592 [50 C.J.] 


After the question has been raised and determined 
on motion to quash, it cannot be raised again by an- 
swer;°° but where relief was refused in the first in- 
stance upon the ground that it could not thus be ob- 
tained, defendant is not precluded from resorting to 
It has been said that courts 
do not favor motions to quash for jurisdictional de- 
fects,°’ and, under the codes in some states, the fail- 
ure to obtain jurisdiction of defendant by proper 
service of process may be asserted as a defense;° 
but in other jurisdictions service cannot be attacked 


the proper procedure.°® 


in the answer.®® 


[§ 327] (b) Traverse of Return.®° 
when the record shows what purports to be a valid 
return of service, and it 1s necessary to resort to ex- 
trinsic testimony to show that there has been no serv- 
ice, or an invalid service, the objection can be made 


to vacate the process, is the better 
practice where the question is wheth- 
er defendant was exempt from serv- 
ice and the facts are not in the record. 
Engle v. Manchester, 46 App. 220. 
(2) But, where the facts are undis- 
puted and no useful result would fol- 
low if the case were reversed, the 
fact that a motion was used instead 
of a plea is immaterial, even though 
the facts were not apparent upon the 
record. Engle v. Manchester, supra. 
(3) Where the question of the valid- 
ity of the service of process may be 
determined as a matter of law, it is 
proper to raise it by a motion to 
quash; but where the affidavits in 
support of, and in opposition to, such 
a motion raise an issue of fact, and 
the parties do not waive a trial by 
jury, the motion must necessarily be 
denied and the question determined 
on a plea. in abatement. Fischer v. 
Munsey Trust Co., 44 App. 212. 
. [—d] In Georgia, when the record 
shows what purports to be a valid 
return of service and it is necessary 
to resort to extrinsic testimony to 
show that there has been no service 
or that service was for any reason in- 
valid, the objection can be made only 
by plea in abatement if before judg- 
ment, and the sheriff’s return must 
be duly traversed. See infra § 327. 
{e] In New York (1) it has been 
held that a plea in abatement, and 
not a motion, was the proper way to 
attack a process for misnomer of de- 


fendant. Miller v. Stettiner, 20 N. Y. 
Super. 692, 22. HowPr 518; Stuber v. 
Schwartz, 1 NYCityCt 110. (2) Other 


cases have held, however, that the ob- 
jection may be taken by motion. 
Dole v. Manley, 11 HowPr 138; Elliott 
v. Hart, 7 HowPr 25. See Mann v. 
Carley, 4 Cow. 148 (permitting objec- 
tion to be so taken but laying down 
rule against such method for the fu- 


ture). 
Propriety of motion when defect 
apparent see supra § 324. er 
55. Foye v. Guardian Printing, 


etc., Co:, 109 Fed. 368. See Conrath v. 
Johnston, 36 Okl. 425, 128 P 1088 (full 
hearing ‘having been given before 
trial and the motion overruled, it is 
not error to refuse to reopen the issue 
and submit the question to the jury). 

56. M. Stipp Constr. Co. v. Sax, 
ete. sConstr2Co., 23; Pa. Dist: 118: 

[a] Thus, where defendant, hav- 
ing sought by rule to abate the action, 
was refused relief upon the ground 
that the sheriff’s return was complete 
on its face, he may, unless unreason- 
able delay has been thereby entailed, 
file a plea in abatement attacking the 
return. M. Stipp Constr. Co. v. Sax, 
etc... Constr: (Co.223) Pa. Dist. 118: 

57. Clawson v. Boston Acme Mines 
Dev. Co., (Utah) 269 P-147, 59 ALR 
1318. 

58. See statutory provisions. See 
R. H. Hassler, Inc. v. Shaw, 271 U. S. 
195, 46 SCt 479, 70 L. ed. 900 (answer 
and amended answer in federal court 
after removal on state court’s refusal 
to set aside service, setting out the 
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only by a plea in abatement and a traverse of ‘the 
officer’s return.®? 
first term after notice of the return®? and before 
pleading to the merits.°4 
will not take the place of a traverse,®° but the trav- 
erse may be included in such an affidavit.°° 

[§ 328] (4) Choice of Methods. 
fects are apparent and others are not, defendant is 
entitled to elect between a motion to dismiss for the 
apparent defects, or to plead in abatement for the 
defects not shown,®* but he cannot. do both.®* 


Such traverse must be filed at the 


An affidavit of illegality 


Where some de- 


[§ 329] b. Requisites of Motion, Plea, or Traverse 


In Georgia,°* 


motion in the state court to set aside 
service, saves question of jurisdic- 
tion, and a more explicit statement of 


‘Rule applied.—vVian v. Hil- 


bersaotiklysNebriwy 282,00 96nNWielip os 
Stelling v. Peddicord, 78 Nebr. 779, 
111 NW 793; Baker vy. Union Stock 


Yards Nat. Bank, 63 Nebr. 801, 89 NW 
269, 98 AmSR 484; Barry v. Wa- 
chosky, 57 Nebr. 534, 77 NW 1080; 
Anheuser-Busch Brewing Assoc. v. 
Peterson, 41 Nebr. 897, 60 NW 373; 
Hurlburt v. Palmer, 39 Nebr. 158, 57 
NW 1019. 

[b] In New York (1) the meaning 
of the section of the code allowing it 
to be set up as a defense that the 
court has no jurisdiction of the per- 
son is that the person is not subject 
to the jurisdiction of the court. not 
that the suit thas been irregularly 
commenced, and to relieve himself 
from an irregular service of a sum- 
mons defendant must move the court 
to set aside the proceedings. Nones 
v. Hope Mut. L. Ins. Co., 8 Barb. 541, 
5 HowPr 96, 3 CodeRep 161. (2) So 
the demurrer authorized by the code 
in cases where it appears upon the 
face of the complaint “that the court 
has no jurisdiction of the person,” is 
proper only where the person is not 
subject to the jurisdiction of the 
court, and not where the suit has 
been irregularly begun. MHeney v. 
Lower California Chartered Co:, 71 
Mise. 237, 238, 128 NYS 436. 

59. Orinoco Co. v. Orinoco Iron 
Co., 54 App. (D. C.) 218, 296 Fed. 965 
[app dism 265 U. S. 598 mem, 44 SCt 
461 mem, 68 L. ed. 1199 mem]. 

60. Conclusiveness of return gen- 
erally see supra §§ 293-295. 

EE era of traverse see infra § 

Hearing and determination of trav- 
erse see infra § 333. 

61. Parks Code Annot. (1914) §8§ 
5566, 5632. 

62. Grand Lodge K. P. v. Massey, 
35 Ga. A. 140, 182'SE 270; Tufts v. 
Threlkeld, 31.Ga. A. 452, 121 SE 120; 
Williams v. Atlanta Nat. Bank, 31 Ga. 
A. 212, 120 SE 658; Tennessee Chemi- 
cal Co. v. Harper, 30 Ga. A. 789, 119 
SE 448; Producers’ Naval Stores Co. 
v. Brewton, 19 Ga. A. 19, 90 SE 735; 
Henderson v. Swift Fertilizer Works, 
16 Ga. A. 448, 85 SE 6138; Citizens’ 
Bank v. Fort, 15 Ga. A. 427, 83 SE 678; 
Georgia R., ete., Co. v. Davis, 14 Ga. 
A. 790, 82 SE 387; Bell v. New Or- 
leans, ete., R.'Co., 2 Ga. A. 812, 59 SH 
102. See Hamilton v. Chitwood, 37 
Ga. A. 393, 140 SE 518 (under untrav- 
ersed return of service, an affidavit of 
illegality, denying service, raises no 
issue). 

63. Southern States Phosphate, 
etc., Co. v. Clark, 149 Ga. 647, 101 SE 
536 [Lop. of Sup. Ct. conformed to 24 
Ga. A. 679, 102 SE 42]; Winecoff v. 
Weedon, 142 Ga. 552, 82 SE 1057; Cox 
v. Continental Guaranty Corp., 29 Ga. 
A, 284, 114 SE 914; Cochran v. Whit- 
worth, 21 Ga. A. 406, 94 SE 609; 


—(1) In General. 
general objection is sufficient,®® it is usually required 
that the motion to quash should point out clearly the 
defect complained of and specify the grounds upon 
which it is based,7° and nothing beyond the scope of 


| 


Although it has been held that a 


Wilkes v. Branch, 18 Ga. A. 780, 90 
SE 722; Rawlings v. Brown, 15 Ga. 
A. 162, 82 SE 803. 

[a] Rule applied.—Where an affi- 
davit of illegality alleged that de- 
fendant was never served, the court 
did not err in refusing to allow the 
affidavit to be amended by a traverse 
offered after several terms of court 
had intervened, which denied the 
truth of the deputy sheriff’s entry of 
service by alleging that service was 
not made by him or by any other offi- 
cer authorized to make it. Rawlings 
v. Brown, 15 Ga. A. 162, 82 SE 803. 

64. Southern States Phosphate, 
etc., Co. v. Clark, 149 Ga. 647, 101 SE 
536 [op. of Sup. Ct. conformed to 24 
Ga. A. 679, 102 SE 42]; Winecoff. v. 
Weedon, 142 Ga. 552, 82 SE 1057: 
Wilkes v. Branch, 18 Ga. A. 780, 90 SE 
722; Rawlings v. Brown, 15 Ga. <A. 
162. 82 SE 803. 

Showing as to time of filing see 
infra § 329. 

65.. Turple ‘v; Cox, 18 Ga. A. 424, 
89 SE 492; Rawlings v. Brown, 15 
Ga. A. 162, 82 SE 803. 

66. Hamilton v. Chitwood, 37 Ga. 
A. 393, 140 SE 518; Webb v. Armour 


Fertilizer Works, 21 Ga. A. 409, 94 
SE 610. 
67. Boright v. Williams, 87 Vt. 


245, 88 A 735. 
68. Boright v. Williams, supra. 
[a] Thus, where defendant plead- 
ed in abatement for want of sufficient 
service and an issue of fact was 
joined on his own invitation, he could 
not assert other matters of abate- 


ment by_subsequent motions. Bo- 
feats v. Williams, 87 Vt. 245, 88 A 
69. Braden v, Williams, 101 Okl. 


11, 222. P1648: St. Louis,.ete), R; Co. 
v. Clarik, ageOkl) 662, 872P 430, 

[a] Tllustrations.—Courts have 
upheld motions to quash summons 
and purported service thereof ob- 
jected to: (1) ‘For the reason that 
same was not issued, served and re- 
turned according to law.” St. Louis, 
Co. vw Clark; 17 Okl. 562; 564, 
(2) “For the reason the 
same was not issued, served and re- 
turned according to law and was in- 
sufficient to confer jurisdiction upon 
this court.” Braden vy. Williams, 101 
OK D1, 1236222. P 9485 

70. J. S.—Bankers’ 
Holly, 219 Fed. 96, 134 CCA 586. 

Tll.—Cheney v. Chicago City Nat. 


Bank, 77 Ill. 562. 

Nebr.—Smith v. Delane, 74 Nebr. 
594, 104 NW 1054; Forbes v. McHaf- 
fie, 32 Nebr. 742, 49 NW 721; Bucklin 
v. Strickler, 32 Nebr. 602, 49 NW 371; 
Brown v. Goodyear, 29 Nebr. 376, 45 
NW 618; Freeman vy. Burks, 16 Nebr. 
328, 20 NW 207; Smelt v. Knapp, 16 
Nebr. 53, 20 NW 20. 
ie Y.—Perkins v. Mead, 22 HowPr 

Utah.—Clawson vy. Boston Acme 
Bes Deve i€o. 2692) 1A 59 VAT 

Vt.—Thibault v. Connecticut Val- 
ley, Lumber’ Co.,480) Vit» 383567 As Soe 


Surety Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the motion will be considered.71_ All grounds of ob- 
jection not set up are deemed waived or abandoned.?2 
Where the denial. of the return of an officer upon a 
summons is purely argumentative, the return will 
stand.‘ A plea in abatement may be directed both 
to the writ and the declaration, if abatement is sought 
as to only a part of the writ and some of the counts 
in the declaration.7* The rule that a plea in abate- 
ment must give plaintiff a better writ™® does not ap- 
ply to a motion presenting a question of privilege.*® 
A plea in abatement upon the ground that summons 
was illegally issued and sent to a county other than 
that in which the action is brought is not defective 
for failure to show where the cause of action arose.77 
[§ 330] (2) Of Traverse of Return. The trav- 
erse of a return’® must contain an explicit and un- 
equivocal denial of the truth of the specific state- 
ments in the return,’® and must also allege that the 
traverse was made at the proper time.8® <A return 
which shows upon its face that the service was void 
need not be traversed;*! and where the case pre- 
sents no issue as to the truth or falsity of the re- 
turn, a traverse of the return is not necessary.®? 
Parties. The officer who made the return is a nec- 
essary party to a traverse of the return.*? If the re- 
turn was made by a deputy sheriff, both he and the 
sheriff are necessary parties;** and if either is dead 
when the traverse is made, his legal representative 
must be named.’° Where the traverse is filed at the 


first term after notice of entry, and before pleading 
Barrows v. McGowan, 39 Vt. 238. [a] 

[a] Objections held too general.— 
(1) ‘First, that no service of sum- 
mons has been made upon the defend- 
ant as required by law; second, that 
no return of summons has been made 
as required by law.” Forbes v. Mc- 
Haffie, 32 Nebr. 742, 49 NW 721. (2) 
“That no certified copy of the sum- 
mons therein has been served on the 
defendant as required by law.” 
Brown v. Goodyear, 29 Nebr. 376, 45 
NW 618. . To same effect Nye v. 
Burlington, etc., R. Co., 60 Vt. 585, 11 82. 
A 


turn. Webb vy. 


SE 609. 
[b] 


make such 


81. 
205, 146 SE 502. 


689. 131 SE 70; 
[b] Motion not pointing out de- 

fects may properly be overruled on 
the ground that it presents nothing 
on which to rule. Bankers’ Surety 


ing, 55 Ga. 396; 


Thus a traverse to a return of 
service must show that it is filed at 
the first term after notice of the re- 
Armour Fertilizer 
Works, 21 Ga. A. 409, 94 SE 610; Coch- 
ran v. Whitworth, 21 Ga. A. 406, 94 


Burden is on defendant to 
showing. 
Whitworth, 21 Ga. A. 406, 94 SE 609. 
Time of filing see supra § 327. 
Collins v. Kennedy, 39 Ga. A. 


Perry v. Tomlin, 161 Ga. 392, 90. 
McKnight v. Wilson, 158 E 
Ga. 153, 122 SE 702; 
Grand Lodge K. P. 
v. Massey, 35 Ga. A. 140, 132 SE 270; 
Frank Adam Electric Co. v. Witman, 


to the merits, the officer whose return is thus attacked 
may be made a party thereto at a subsequent term,** 
but it has been held proper to refuse to allow an 
amendment by which it was attempted to make the 
sheriff a party, when the amendment was offered 
after the first term, after notice, and after pleading to 
the merits.** Failure to make an officer a party ren- 
ders any proceeding upon the traverse void,*® and 
the failure to object that both sheriff and deputy 
were not made parties thereto does not validate the 
traverse.*® Where an affidavit of illegality was filed, 
the mere filing of the traverse to the entry of service 
by the sheriff, and service of a copy of the same on 
the sheriff by a private individual, did not make the 
sheriff a party thereto.°° Since it is unnecessary to 
traverse a return which shows upon its face that the 
service was void,°! in such a ease, the officer need not 
be made a party to an attack upon the service.®? 
Nor is the officer making service a necessary party 
where there is no issue affecting the return.®* 

[§ 331] c. Hearing and Determination®‘—(1) In 
General. The trial court has control over its process 
in a pending action.®> Although a person other than 
the moving party is named in the summons as de- 
fendant, the motion will be denied where plaintiff 
shows that the moving party was the individual 
sought to be served.°® Where supported by affi- 
davits, in the absence of answering affidavits, the mo- 
tion should be granted,®* but when the movant fails 
to establish his case, the court should refuse to 
A. 406, 94 SE 609. 

86. Southern States Phosphate, 
etc., Co. v. Clark, 149 Ga. 647, 101 SE 
536 Lop. of Sup. Ct. conformed to 24 
Ga. A. 679, 102 SE 42]; Webb v. Ar- 
mour Fertilizer Works, 21 Ga. A. 409, 
94 SE 610, 

87. Wilkes v. Branch, 18 Ga. A. 
780, 90 SE 722. 

88. Georgia R., ete., Co. v. Davis, 
14 Ga. A. 790, 82 SE 387. 

89. Producers’ Naval Stores Co. v. 


Brewton, 19 Ga. A. 19, 90 SE 735. 
Apes v. Medlock, 117 Ga. 813, 


Cochran  v. 


See supra text and note 81. 
92. Collins v. Kennedy, 39 Ga. A. 
205, 146 SE 502. 
93. Watson v. Kvaternik, 33 Ga. A. 
415, 126 SE 552. 


Maund vy. Keat- 


Co. v. Holly, 219 Fed. 96, 134 CCA 536. 

71. Bankers’ Surety Co. v. Holly, 
supra; Atlantic, etc., Tel. Co. v. Balti- 
more, etc., R. Co., 87 N. Y. 355; Mans- 
field v. Ramsey, (Tex. Civ. A.) 196 
SW 330. 

72. Feibleman v. Edmonds, 69 
Tex. 334, 6 SW 417; Mansfield v. 
Ramsey, (Tex. Civ. A.) 196 SW 3380. 
a: Allegretti v. Stubbert, 126 Ill. 


ped 
74. Southard v. Hill, 44 Me. 92, 69 
AmD 85. 

See Pleading § 278. 

76. Minch, etc., Co. v. Cram, 
Md. 122, 110 A 204. 

[a] Illustration and application of 
rule-——Where defendant moved to 
quash a writ of summons on the 
ground that, being in the state only 
to give testimony in a suit brought 
by her, she was immune from civil 
process, the question raised was one 
of privilege, and her motion need not 
give plaintiff a better writ by stating 
where defendant was resident, so 
that suit might be brought in such 
jurisdiction. Minch,=: ete, (Co. ov: 
Cram, 136 Md. 122, 110 A-204. 

77. Warren v. Saunders, 27 Gratt. 
(68 Va.) 259. 

78. See supra § 327. 

79. Webb v. Armour Fertilizer 
Works, 21 Ga. A. 409, 94 SE 610. 

80. Webb v. Armour Fertilizer 
Works, supra; Cochran v. Whit- 
worth, 21 Ga. A. 406, 94 SE 609; 
Rawlings v. Brown, 15 Ga. A. 162, 82 
SE 803. 


136 


[50 C. J.—38] 


16 Ga. A. 574, 85 SE 819. 

[a] Rule applied.—The fact of 
service not being denied, a traverse 
of the officer’s return is not a condi- 
tion precedent to being allowed to in- 
troduce evidence to substantiate facts 
alleged as grounds of affidavit of il- 
legality. Frank Adam Electric Co. 
v. Witman, 16 Ga. A. 574, 85 SE 819. 

83. O’Connell v. Friedman, 118 Ga. 
831, 45 SE 668; Parker v. Medlock, 
Lie Gan Siianeso. oh 61.) Cochran we 
Whitworth, 21 Ga. A. 406, 94 SE 609; 
Henderson vy. Swift Fertilizer Works, 
16 Ga. A. 448, 85 SE 613. 

84. Southern States : Phosphate, 
etc., Co. v. Clark, 149 Ga. 647, 101 SE 
536 [Lop. of Sup. Ct. conformed to 24 
Ga, SA. 679; “102 "SE “4215 ‘Tufts..‘v. 
Threlkeld, 31 Ga. A. 452, 121 SE 120; 
Cox v. Continental Guaranty Corp., 
29 Ga. A. 284, 114 SE 914; Webb v. 
Armour Fertilizer Works, 21 Ga. A. 
409, 94 SE 610; Cochran v. Whit- 
worth, 21 Ga. A. 406, 94 SE 609; Byrd 
v. Interstate Chemical Co., 19 Ga. A. 


412, 91 SE 578; Southern States 
Phosphate, etc., Co. v. Clark, 19 Ga. 
A. 376, 91 SE 5738; Producers’ Naval 


Stores Co. v. Brewton, 19 Ga. A. 19, 
90 SE 735; Wilkes v. Branch, 18 Ga. 
A. 780, 90 SH'722; Citizens’ Bank -v. 
Fort, 15 Ga. A. 427, 883 SH 678; Rawl- 
ings v. Brown, 15 Ga. A. 162, 82 SE 
808; Georgia R., etc., Co. v. Davis, 
14 Ga. A. 790, 82 SE 387; Bell v. New 
Orleans, etc., R. Co., 2 Ga. A. 812, 59 
SE 102. 

85. Cochran v. Whitworth, 21 Ga. 


[a] Illustration.—A motion to va- 
cate service on the ground that it was 
made while defendant was a witness 
in attendance upon court, and there- 
fore exempt, presents no issue as to 
the truth or falsity of the return, and 
the officer making the service is con- 
sequently not a necessary party. 
Watson v. Kvaternik, 33 Ga. A. 415, 
126 SE.552. 

94. Of motions generally see Mo- 
tions and Orders §§ 122-159. 

95. State v. Second Judicial Dist. 
Ct., 88 Mont. 349,-272 P 242; Quigley 
v. Multnomah Motor Co., 115 Or. 424, 
23e PeO Tle 

[a] Court having power to issue 
particular process has, of necessity, 
the power to quash that process. 
Quigley v. Multnomah Motor Co., 115 
Ore 4249°237) Pots 

[b] In New South Wales, where, 
on the application of defendant in an 
action in a district court, the registrar 
has issued a Summons calling upon 
claimant to state the nature and par- 
ticulars of his claim, a judge of a 
district court has jurisdiction to set 
aside the summons. New South 
Wales Mont de Piete Deposit, etc., Co., 
Ltd. v. Waters, 18 Austr. C. L. R. 704 
[aff 31 NSWalesWN 15]. 

96. Lederer Amusement Co. y. Pol- 
lard, 71 App: Div. 35, 75 NYS 619; 
Sherwood v. Artistic Marble Co., 125 
NYS 566. : 

97. Collins v. Grey, 123 Mise. 227, 
204 NYS 210. 
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quash.°8 

Time of hearing. The issue raised by a motion to 
set aside service should be determined before requir- 
ing defendant to plead to the merits. 

Reference. When the facts are undisputed, the 
motion should ordinarily be decided by the court, and 
not sent to a referee.! 

Matters considered. Upon a motion to set aside 
service of summons, the legality and regularity of 
the service are the only points to be considered.? 
Thus questions as to whether the complaint states a 
cause of action® or plaintiff’s cause has merit,* or 
whether the cause of action arose in the state in which 
it has been brought,® will not be considered upon 
such motion. The legality or regularity of process or 
service can be determined only when properly pre- 
sented to the court for decision,® and the court can- 
not, in advance, on motion, give instructions marking 
out the future procedure in an action.’ In those juris- 
dictions where the sheriff’s return is conclusive be- 
tween the parties,® the court will look only to the face 
of the return on a motion to set aside the return or the 
service,® except as to those matters respecting which 
the return is not coneclusive.’® In other jurisdictions, 
however, the plea may contradict the sheriff’s re- 
turn.1! Upon motion to vacate service of summons 
and complaint, all allegations made by plaintiff upon 
information and belief, not supported by allegations 
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of evidentiary facts and denied by defendant, must 
be disregarded.1? The court, in deciding upon a de- 
murrer to a plea in abatement for want of proper 
service of the writ, will not look beyond the plea to 
ascertain whether the service was sufficient, unless 
the return is referred to and made a part of the 
case.1* 

Where plaintiff’s action will be barred by limita- 
tion if the service is set aside, the court should be 
clearly satisfiéd that the service was insufficient be- 
fore vacating it.+4 

Evidence or proof. On the hearing of a motion 
to set aside process or service, general rules of evi- 
dence or proof pertaining to the hearing of motions’? 
are applicable.1¢ Thus it is improper to hear evi- 
dence on a motion presenting solely a question of 
law!? determinable from the facts on record.1* A 
motion to vacate service, being in the nature of a de- 
murrer, admits the facts alleged in the complaint.’® 
The showing of the moving party must be such as to 
negative existence of circumstances which would ren- 
der the service valid,?® and it has been held that, in 
order to avail himself of the technical objection that 
the summons gave only plaintiff’s initials, defendant 
should make a showing as to plaintiff’s true name.*? 
Unless the ease is one in which prejudice to defend- 
ant is presumed, such prejudice must be shown in 
order to have service set aside.?* Parol evidence is 


will be taken as true in some juris- 


9. Jacobs v. People’s Electric, etc., 
Kennard v. New 


ice A Forsman v. Bright, 8 Ida. 467, 8. See supra § 293. 
69 P 473. 
{a] Thus, where defendant moved] Co., 21 Pa. Co. 492; 


to quash return on the summons, pre- 
senting an affidavit stating that no 
copy of the complaint had been-served 
with it, and the sheriff's return stated 
that he had served a certified copy 
with the summons, and it appeared 
that what purported to be a copy of 
the complaint was served with the 
summons, and defendant refused to 
present the same to the court as di- 
rected by it, it was held that the court 
properly refused to quash the return 
of the summons. Forsman vy. Bright, 
8 Ida. 467, 69 P 4738. 

99. De Velin v. Judge Wayne Cir. 
Cty 211 .Mich.)56,.178, NW, 87: 

1. Buchholtz v. Florida Hast Coast 
R. Co., 59 App. Div. 566, 69 NYS 682. 

2. Matthews v. Tufts, 87 N. Y. 568, 
62 HowPr 508; Atlantic, etc., Tel. Co. 
v. Baltimore, etc., R. Co., 87 N. Y. 355; 
Mabon v. Ongley Electric Co., 24 App. 
Div. 50, 48 NYS 973. 

[a] Thus, on motion to set. aside 
the service of a Summons upon a non- 
resident creditor attending bankrupt- 
cy proceedings, the validity of his 
claims against the bankrupt’s estate 
cannot be tried. Matthews v. Tufts, 
87 N. Y. 568, 62 HowPr 508. 

3. Christian v. Machinists. Interna- 
tional Assoc., 7 F. (2d) 481; Thor- 
burn v. Gates, 184 App. Div. 443, 171 
NYS 568 [aff 103 Misc. 292, 171 NYS 
198]; Montgomery v. Boyd, 65 App. 
Div. 128, 72 NYS 611; State v. Taz- 
well, 123 Or. 326, 262 P 220; Whittier 
v. Woods, 57 Or. 432, 112 P 408; Sar- 
Bont v. McHarg, 42 S, D. 307, 174 NW 
742 

[a] Rule applied.—The question of 
whether or not a complaint states a 
cause of action should not be deter- 
mined.on a motion to vacate an order 
for service by publication, but must 
be raised by demurrer or answer, un- 
less the complaint is clearly frivolous, 
Montgomery v. Boyd, 65 App. Div. 128, 
72 NYS 611. 

4 Embree v. McLennan, 18 Wash. 
651, 52 P 241. 

5. Mabon v. Ongley Electric Co., 24 
App. Div. 50, 48 NYS 973. 

6. Milovich v. American Servian 
Soc.,, 61 Mise.399, 115 NYS 8651. 

7. Milovich v. American Servian 
Soc., supra. 


Jersey, R., etc., Co., 1 Phila. (Pa.) 41. 
See Felty v. National Acc. Soc., 19 Pa. 
Co. 473 (service will not be set aside 
in absence of proof that return was 
false). 

10. Fulton v. Commercial Travel- 
er’ “Mut. Ace, Assoc 172: Pal 11733 
A 324. See also Forrest v. Union 
Pac. R. Co., 47 Fed. 1 (the certifi- 
cate of a sheriff that service was made 
on a person named as agent of defend- 
ant is not conclusive that such person 
was an agent, and the same may be 
determined, as any other question of 
fact, on an issue raised by special plea 
to the jurisdiction). 

11. Chicago Sectional Electric Un- 
derground Co. v. Congdon Brake Shoe 
Mfg. Co., 111 Ill. 309; Union Nat. 
Bank v. Centreville First Nat. Bank, 
90-Ill. 56; Sibert v. Thorp, 77 Ill. 43. 

12. Ultramar Co. v. Minerals Sep- 
aration, 126 Misc. 208, 212 NYS 245 
[rev 204 App. Div. 795, 198 NYS 749 
(rev 2386 N, Y. 647 mem, 142 NE 319 
mem) ]. 

13. Hill v. Powers, 16 Vt. 516. See 
Morse v. Nash, 30 Vt. 76 (in a plea in 
abatement to the service of a writ, in 
which material facts are averred, 
without any statement of the time or 
place when and where they occurred, 
this omission is not supplied by re- 
ferring to the writ and return in the 
plea, and making them a part thereof, 
although they contain a statement of 
such a time and place; and by reason 
of such omission the plea is defec- 
tive). 

14. Wolski v. Booth, 93 Misc. 651, 
157 NYS 294. 


ea See Motions and Orders §§ 133- 
16. See cases infra this note, and 


notes 17-25. ’ 

fa] Presumptions.—(1) It will be 
presumed that the order for service 
is proper. Rich v. St. John, 205 App. 
Div. 24, 199 NYS 149. (2) On motion 
to quash alleged service of Summons, 
the trial court has a right, even if it 
is not bound, to assume that the com- 
plaint states a good cause of action, 
the motion in no manner presenting 
that question. Sargent v. McHarg, 42 
S. D. 307, 174 NW 742. (3) Facts well 
stated in petition to set aside service 


dictions where answer thereto is not 


filed within specified time. Western 
New York, etc., . Co. v. Clermont, 
etc.,,R.'Co.,.9 Pa. Dist: 299% “€4) Where 


the ‘allegations in affidavits submitted 
on a motion to set aside the service of 
a summons and complaint are suffi- 
cient to raise a serious question as to 
whether defendant should be regarded 
as an actual nonresident, instead of 
an officer of a bankrupt corporation 
temporarily absent from the jurisdic- 
tion, he should not be regarded as a 
nonresident for the purpose of the 
motion. Friedman vy. Eisenberg, 109 
Misc. 420, 179 NYS 745. (5) In an ac- 
tion by a wife against her husband, 
on motion to set aside service of sum- 
mons, because served on defendant 
while in New York and at court to 
testify in a former action brought 
against him by plaintiff, the supreme 
court would not assume that defend- 
ant had abandoned plaintiff and fled 
to Alabama, thus becoming a fugitive 
from justice and a nonresident of New 
York, such matter having been at is- 
sue in a former action and the jury 
having disagreed. Lemberger v. Lem- 
berger, 164 NYS 555. 

[b] Sufficiency of evidence to va- 
cate order.—Where the clerk of the 
court, on affidavit of the judge’s ab- 
sence from the district, ordered cita- 
tion to issue to defendant, such order 
cannot be set aside on doubtful evi- 
dence of the judge’s presence in the 
district at the particular time of day 
the order was’ signed. Ponder y. 
Boone, 134 La. 583, 64 S 476. 

{c] Evidence held insufficient to 
show such deceit as to require court 
to set aside service. Commercial Nat. 
Bank v. Davidson, 18 Or. 57, 22 P 517. 

17. McCafferty v. Clay, (Mo. A.) 
18 SW (2d) 569. 

18. McCafferty v. Clay supra. 

[a] Rule applied to a motion to 
set aside an order for alias summons 
and quash returns thereon made. Mc- 
Stee a v. Clay, (Mo. A.) 18 SW (2a) 


19. orn oun Fuel Co. v. Mel- 
lon, 18 F. (2d) 12 

20. Matter of ‘Rowley, 114 Misc. 
375, 186 NYS 656. 

21. Newton v. McGee, 31 S. D. 216, 
140 NW 252. 
BAe ark vaTrChappelli) 12VS.C: da 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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admissible to show that the writ, at the time of serv- 
lce, was void.?? The return will be set aside only 
upon clear and satisfactory evidence.24 Where no 
proof was offered at the time the motion was heard, 
thereafter, upon trial of the case upon its merits, evi- 
dence in support of the motion is inadmissible.2° 

Judgment or decision. Permitting an amendment 
so as to avoid the objection raised is virtually to over- 
rule the motion.?® The proper form of judgment up- 
on quashing the writ and return on motion is simply 
“writ quashed,”?* and it has been held that, the re- 
turn having been quashed for service less than ten 
days before return day, the case is properly remand- 
ed to rules.?* In a proper case the court may, at 
plaintiff’s expense, compel attendance of the person 
making the return.?° 

Jurisdiction on rehearing. Where a motion to set 
aside service is sustained, and a motion for rehearing 
is filed, the court, by continuing hearing of that mo- 
tion to the next term, may preserve jurisdiction. to 
correct an error in its earlier ruling.?° 

[§ 332] (2) On Motion To Vacate Order of Pub- 
lication. On a motion to vacate an order of publica- 
tion,*? the complaint is not to be judged with the 
same measure of severity which would be applied on 
a demurrer or motion directly attacking its form or 
sufficiency ;°* it is sufficient if from all of its allega- 
tions there can be gathered those which set forth 
the substance of a cause of action sufficient to sus- 
tain in that respect the order of publication which 
was made,*? and every well pleaded allegation of fact 
therein stands admitted.*4 

[§ 333] (3) On Trial of Traverse of Return. On 
the trial of a traverse to a return of service,?® the re- 
turn is to be taken as more than merely prima facie 
true,?® and, to justify finding against it, the evidence 
must be the strongest that the nature of the case will 
permit,?7 and must show that the entry of service is 

23. Pope v. Anthony, 5 Blackf.| 114 NE 841. 


(Ind.) 212. 34. 
24. Marnik v. Cusack, 317 Ill. 362,] Co., 126 


§ 331-335] 
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Grant v. Cobre Grande Copper 
App. Div. 750, 111 NYS 386 
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false.*& When a return of personal service is trav- 
ersed, proof of service by leaving a copy at defend- 
ant’s residence will not avail plaintiff.2® Issues of 
fact raised by a traverse should be disposed of at 
the trial.*° Where there is no issue of fact, it is not 
error to direct a verdict on the traverse of the return 
of service.*t So, where an affidavit of illegality to a 
return of service did not make the officer a party, and 
the traverse was not filed prior to the illegality pro- 
ceedings, a verdict was properly directed against the 
affidavit.** The traverse to the return of service of 
a petition and process will be overruled where the 
only diserépancy between the copies served and the 
original was the omission, from the copy of the peti- 
tion, of address to the proper court.t? So the trav- 
erse will be stricken where it shows upon its face 
that service was complete except that the copy of the 
petition served was not apparently signed by counsel 
for plaintiff.*+4 
[§ 334] d. Operation and Effect of Ruling.t5 Up- 
on the writ being quashed, the case stands as if no 
writ had been issued.4® Where one of two defend- 
ants pleads the general issue, but the other pleads in 
abatement because of defects in the writ, on sustain- 
ing the plea in abatement the suit should be abated 
as to one and retained as to the other.*7 Under some 
statutes it is provided that, where an action abates 
by reason of an insufficient service or return due to 
the default or neglect of the officer, a new action may 
be begun at any time within a specified period.*® 
[§ 335] 5. Time for Objections, Waiver, and 
Cure*®—a. In General. It is frequently held, often 
in conformity with a statute or court rule, that objec- 
tions must be taken not later than the first term on 
a designated day thereof,°°® and in any case a party 
may, by waiver,°! estoppel,®? or by his laches,** be 
deprived of the right to object; . but such restrictions 
do not apply to substantial defects which render the 
SE 942; Peck v. La Roche, 86 Ga. 314, 


12 SE 638; Dozier v. Lamb, 59 Ga. 461; 
Pittman v. Jones, 53 Ga. 134. 


148 NE 42; Kochman y. O’Neill, 202] [rev on other grounds 193 N. Y. 306, Ill.— Grand Lodge B. L. F. v. Cram- 

Ill. 110, 66 NE 1047; Davis v. Dres-| 86 NE 34]. er, 60 Tl. A. 212. 

back, 81 Ill. 393. 35. See supra § 327. Me.—Bray v. Libby, 71 Me. 276; 
[a] Rule applied.—The return of 36. Cochran v. Whitworth, 21 Ga.| White v. Wall, 40 Me. 574; Stevens v. 


an officer, made in due course of Offi- 


cial duty and under sanction of his 37.’ 
official oath, will not be set aside 38. 
merely on uncorroborated testimony 39. 


of the person on whom process has] 788, 79 SE 1135. 
been served. Marnik vy. Cusack, 317 40. 
Tll. 362, 148 NE 42. 

25. Sherrill v. Renfrow, 120 Okl. 
789,250 .P" 515, 

26. Shepard v. Ogden, 3 Ill. 257. 

27. Minch, etc., Co. v. Cram, 136 
Md. 122, 110 A 204. See Carter v. The 41. 


A. 406, 94 SH 609. 

Cochran v. Whitworth, supra. 
Cochran v. Whitworth, 
Ambrose v. Barber, 13 Ga. A. 


Alliance Ins. Co. v. Williamson, 
33 Ga. A. 539, 126 SE 886. 
berg v. Banks, 37 Ga. A. 727, 141 SE 
816 (conflicting testimony between de- 
fendant and an officer as to service on 
defendant raises an issue of fact). 

Robertson vy. Byrne, 


Getchell, 11 Me. 443; Rule XVIII, 1 
Me. 416. 

Md.—Ritter v. Offutt, 40 Md. 207. 

Mass.—Joyner. v. Egremont School 
Dist. No. 3, 3 Cush. 6673) Brewer  w. 
Sibley, 13 Metc...175; Carpenter v. 
Aldrich, 3 Metc. 58; Gilbert vy. Nan- 
tucket Bank, 5 Mass. 97. 

Oh.—Kious v. Kious, 2 Oh. Dec. (Re- 
print) 318, 2 WestLMonth 419. 

S. C.—MecDonald v. Floyd, 91 S. C. 
118, 73 SE 769; Hanks v. Ingram, 18 


supra, 


See Blum- 


147 Ga. 


Standard, Ltd., 44 N. B. 1, 30 DomLR 
492 (holding the proper order to be 
to set aside the writ and all proceed- 
ings in the action). 

28. Norfolk, etc., Co. v. Carter, 91 
Va. 587, 22 SE 517. 

29. Alsop Motor Corp. v. Barker, 
138 Va. 598, 123 SE 350. 

[a] Illustration.—Where defend- 
ant, by affidavit, raises a serious ques- 
tion whether an amended return 
states the facts, the court, at the ex- 
pense of plaintiff, should compel the 
attendance of the officer or other per- 
son making return for cross-examina- 
tion. Alsop Motor Corp. v. Barker, 138 
Va. 598, 123 SE 350.- 

30. Dye v. Denver, etc., R. Co., 101 
Kan. 666, 168 P 1087. 

31. See supra § 325. 

32. Holmes v. Camp, 219 N. Y. 359, 
114 NE 841; Grant v. Cobre Grande 
Copper Co., 193 N. Y. 306, 86 NE 34; 
Gagnon v. Roberts, 131 Misc. 126, 226 
NYS 385 [aff 229 NYS 858 mem]. 

Disclosure of cause of action as 
prerequisite to service by publication 
see supra §§ 167-173. 

33. Holmes vy. Camp, 219 N. Y. 359, 


329, 93 SH 895. 

42. Hamilton v. Chitwood, 37 
A. 3938, 140 SE 518. 

43. Byrom Nat. Bank v.: Byrom- 
ville, 145 Ga. 194, 88 SH 922. 

44. Brooke v. Lowry Nat. Bank, 141 
Ga. 493, 81 SE 223. 

45. Appealability of order quash- 
ing or refusing to quash process see 
Appeal and Error § 305. 

i Birdiv.) Mathis) 464 Ark. 287.9% 
Minott v. Vineyard, 11 lowa 90; Beard 
v. Smith, 9 Iowa 50. 

47. Foster y. Collins, 13 Miss. 259. 

48. See statutory provisions. See 
also Ricaby v. Gentle, 122 Mich. 336, 
80 NW 1093 (failure of an officer to 
make return of a summons on the re- 
turn day is negligence, within such 
statute). ‘ 

49. Waiver of defects: 

By appeal see Justices of the Peace § 

478. 


Ga. 


In process of justice of peace see Jus- 

tices of the Peace § 167. 

50. Ala.—Tankersley v. Richard- 
son, 2 Stew. 130. 

Ga.—Reynolds v. Atlanta Nat. 
Bldg., ete, Assoc, 104 Ga. 703, 30 


Vt.—Hill v. 
Wheelock v. Sears, 19 Vt. 559. 

See McNeish v. Stevens, 48 N. B. 
43, 53 DomLR 590 (defendant is not 
compelled to wait until day of trial 
before objecting). 

[a] Rule applied.—Defendant, by 
not appearing on the day fixed for 
trial and objecting to jurisdiction, 
waives an objection that the summons 
was defective for requiring an an- 
swer less than twenty days after serv- 
ice, contrary to the statute. McDon- 
ald v. Floyd, 91 S. C. 118, 73 SE 769. 

[b] In Quebec, under rules of 
court requiring exceptions to be given 
within two days and service thereof 
to be made between 9 A. M. and 5 P. 
M., an exception to the form, served 
on the second day after the return of 
the proceeding excepted to, in a sum- 
mary matter, but after five o’clock in 
the afternoon, will not be received, 
Préfontaine v. Wiseman, 7 Que. Pr. 
135. 

51. See infra § 336. 

52. See infra § 339. 

53. See infra § 328, 


5. CL: 440. 
Morey, 26 ie 178; 
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writ or the service void,*®* and in some jurisdictions 
the court may entertain an application to set aside the 
writ or service after the expiration of the time fixed 
if the circumstances of the ease justify it.°° 
much as a general appearance waives all defects and 
irregularities in the process, service, or return,®® a 
party who wishes to raise any question as to these 
matters must do so at a preliminary stage, before 
taking any steps relating to the merits of the case.°7 


PROCESS 


Inas- 


urged.°° 


A motion to quash a writ for a cause which may be 


54. Ga—Brady v. Hardeman, 17 
Ga. 67. And see McKnight v. Wilson, 
158 Ga. 153, 122 SE 702 (holding that 
failure of defendant to traverse entry 
of service at first term, after no- 
tice thereof, will not preclude him 
from having judgment rendered in 
suit set aside and its enforcement en- 
joined, if he did not reside in county 
when suit was instituted and service 
sought to be made on it). 

Me.—Pinkham v. Jennings, 123 Me. 
3438, 122 A 873; Tibbetts v. Shaw, 19 


Me. 204; Bailey v. Smith, 12 Me. 196. 
foe ey v. Walker, 4 Mich. 
r Miss.—McLeod v. Harper, 43 Miss. 
2. 

Okl.—State v. Parks, 34 Okl. 335, 
126 P 242. 

a C.—Wood v. Crosby, 20S Cane 
520. 

[a] Tlustration.—A purported 


writ, in an action of assumpsit, which 
lacks both Seal and signature of the 
elerk, confers no jurisdiction, nor is 
such defect waived by a plea of the 
general issue. Pinkham vy. Jennings, 
123 Me. 348, 122 A 873. 


sy Keymer v. Reddy, [1912] 1 K. 
Baral. 
56. ee Appearances § 44. 


ore S.—Leach y. Burr, 188 U.S. 
510, 23 sct 393, 47 L. ed. 567; Shields 
v. Thomas, 18 How. 203, 15 eed: 368; 
Vitkus v. Clyde SS. Co., 232 Fed, 288; 
Barnes v. Western Union Tel. Co., 120 
Fed. 550; Scull v. Briddle, 21 F. Cas. 
No. 12, 570, 2 Wash. C. C. 200. 

Ala.-—Stanley v. Mobile Bank, 
Ala. 652; Sawyer v. Price, 6 Ala. 
Jordan v. Bell, 8 Port. 53; 
Beeson, 4 Port. 164; 
dins, 3 Stew. 192, 

Ark.—St. Louis-San Francisco R. 
Co. v. Solomon, 161 Ark. 552, 256 SW 
862; Vulcan Constr. Co. v. Harrison, 
95 Ark. 588, 130 SW 583; Grider v. Ap- 
person, 38 Ark. 388. 

Cal.—Hayes v. Shattuck, 21 Cal. 51. 

Conn.—Burr v. Ellis, 91 Conn. 657, 
101 A 17; Denison v. Crafts, 74 Conn. 
38, 49 A 851; Parrott v. Housatonic 
RCo, 47 Conn. 575. 

F D. C.—Hutchins v. Munn, 28 App. 
(els 


Fla.—Seaboard Realty Co. v. Sea- 
board All-Florida R. Co., 91 Fla. 670, 
108 S 675; Benedict v. W. T. Hadlow 
©o., 52°>Fla..188, 42 S 239; Branch v. 
Branch, 6 Fla. 314. 

Ga. —Stallings v. Stallings, 127 Ga. 
464, 56 SE 469; Raney v. McRae, 14 
Ga. 589, 60 AmD 660; Mays v. Taylor, 
7 Ga, 238; Central of Georgia R. Co. v. 
Heaton, 27 Ga. A. 287, 107 SE 628; 
Thurman v. Willingham, 18 Ga. A. 395, 
89 SE 442; Carter v. Smith, 5 Ga. A. 
804, 63 SE 932. But see McFarland v. 
McFarland, 151 Ga. 9, 105 SH 596 [rev 
24 Ga. A. 621, 102 SE 37] (holding 
that a plea to the merits is not a 
waiver of timely plea to jurisdiction 
or traverse of a Sheriff's return of 
service duly filed, the plea to the mer- 
its reserving all rights under former 
plea and traverse). 

Ill.—Tewalt v. Irwin, 164 Ill. 592, 46 
NE 13; Kreitz v. Behrensmeyer, 125 
Ill. 141, 17 NE 232, 8 AmSR 349; Edens 
v. Williams, 36 Ill. 252; Miles v. Good- 
win, 35 Ill. 53; Lahner v. Hertzog, 23 
Ill. A. 308: See Hansen v. Cole, 189 
Til. A. 19. 

Ind.—Hays v. McKee, 2 Blackf. 11. 

Iowa.—Baker v. Kerr, 13 Iowa 384; 
Turner vy. Kelley, 10 Iowa 573. 

Ky.—Frankfort Bank vy. Anderson, 


23 
285; 
Roberts v. 
Hamner v. Ed- 


3 A. K. Marsh. 1; Withers v. Reed, 4 
Bibb 258. 

La:—State v. Webster Parish Police 
Jury, 120 La, 163, 45 S 47, 124 AmSR 
430, 14 LRANS 794; Dunbar v. Mur- 
phy, 11 La. Ann. 713. 

Me.—Pattee v. Lowe, 35 Me. 121; 
Moran v. Portland Steam Packet Co., 
35 Me. 55; Clapp v. Balch, 3 Me. 216. 

Mass.—Simonds v. Parker, 1 Metce. 
508; Carlisle v. Weston, 21 Pick. 535; 
Brigham v. Clark, 20 Pick. 48; Ripley 
v. Warren, 2: Pick. 592. 

Mich.—Genack vy. Gorman, 224 Mich. 
79,194 NW 575, 577 [cit Cyc]; Hempel 
Vv. Judzewbay ‘Cir Ct. 222) Michy 55a. 
193 NW 281; Improved Match Co. v. 
Michigan Mut. F. Ins. Co., 122 Mich. 
256, 80 NW 1088; Wiest v. Luyendyk, 
73 Mich. 661, 41 NW 839; Wane v. 
Leech, 44 Mich. 163, 6 NW 288. 

Mo.—Newcomb v. New York Cent., 
etc., R. Co., 182 Mo. 687, 81 SW 1069; 
Meyer v. Broadwell, 83 Mo. 571; Park- 
er-Washington Co. v. Cecil, 208 Mo. A. 
496, 236 SW 1100; Floreth v. McReyn- 
olds, 205 Mo. A. 148, 224 SW 995; 
Wicecarver v. Mercantile Town Mut. 
Ins. Co., 137 Mo. A. 247, 117 SW 698. 

Mont.—Butte Butchering Co. v. 
Clarke, 19 Mont. 306, 48 P 308. 

Nev.—-Iowa Min. Co. v. Bonanza 
Min. Co., 16 Nev. 64. 

N. H.—Bowman v. Brown, 51 N. H. 
549; Lovell v. Sabin, 15 N. H. 29. 

N. J.—Cook v. Hendrickson, 2 N. J. 
L. 3438. 

N. Y.—Willett v. Stewart, 43 Barb. 
98; Bedell v. Sturta, 14 N. Y. Super. 
634, 6 AbbPr 319 note; Gossling v. 
Broach, 1 Hilt. 49; Avogadro vy. Bull, 
4 KH. D. Smith 384; Dempsey v. Paige, 
4, D. Smith 218; Steinhaus v. Enter- 
prise Vending Mach. Co., 39 Mise. 797, 
81 NYS 282; Goldstein v. Goldsmith, 
28° Mise; 569, 59 NYS 677:° Smith v. 
Levine, 113 NYS 982; Seydel v. Cor- 
poration lLiquidating Co., 88 NYS 
1004; Ahner v. New York, etc., R. Co., 
14 NYS 365. 

N. C.—Jones v. Madison . County 
Com’rs, 135 .N. C. 218, 47, SE 753; Mc- 
Bride v. Welborn, 119 N. C. 508, 36 SE 
125; Butts v. Screws, 95 N. C. 215; 
Moore v. North Carolina R. Co., 67 N. 
C. 209; Mills v. Carpenter, 32 N=C. 
298; Jones v. Penland, 19 N. C. 358; 
Worthington v. Arnold, 13 N. C. 363; 
Dudley v. Carmolt, 5 N. C. 339; Mc- 
Crea, v. Starr, 5 N. €. 252. 

Pa.—Schenley v. Com., 36 Pa. 29, 78 
AmD 359; Porter v. Cresson, 10 Serg. 
& R. 257; Com. v. Smith, 2 Serge. & R. 
300; Downing vy. Baldwin, 1 Serg. & 
R. 298; Work v. Adams, 72 Pa. Super. 
262; Aubel v. Noe, 72 Pa. Super. 215; 
Kunkel’s Est., 24 Pa. Dist. 652; Harpe 
v. Standard Sewing Mach. Co., 13 Pa. 
Dist. 44; Lane v. American Relief As- 
soc., 25 Pa. Co. 129;: Gable v. Sechrist, 
17 YorkLegRec 152. 

i ie S55 On 


eee 
Or aceonne Mn Dist. Or- 
459. 


399, 29 SE 1; 
dinary vi Lovick, SL Saari 

S. D.—Gilson vy. Kuenert, 15 S. D. 
291, 89 NW 472. 

Tex.—Wilson v. Zeigler, 44 Tex. 657; 
Mecca F. Ins. Co. v. First State Bank, 
(Civ. A.) 135 SW 1083. 

Vt.—Huntley v. Henry, 37 Vt. 165; 
Blodgett v. Brattleboro, 28 Vt. 695. 

Va.—Lane v. Bauserman, 103 Va. 
146, 48 SE 857, 106 AmSR 872; Payne 
v. Grim, 2 Munf. (16 Va.) 297. 

Wis.—O’Dell v. Rogers, 44 eS 136. 

Kng.—Fry v. Moore, 23 Q. B. 395; 
Field v. Bennett, 56 1h ae Qn: 89. 

Ont.—Butler v. McMicken, 32 Ont. 


[§§ 335-836 


taken advantage of by a plea in abatement must, in 
general, be made within the time limited for filing 
a plea in abatement.°® 

[§ 336] b. Waiver—(1) In General. 
assert a defect or irregularity by a plea in abatement 
or by motion is usually regarded as a waiver,°® and 
it is held that defects which are grounds for plea in 
abatement cannot afterward be asserted if not so 
In those jurisdictions where defenses in 


A failure to 


° 


422; Howland vy. Insurance Co. of 
North America, 16 Ont. Pr. 514; Sears 
v. Meyers, 15 Ont. Pr. 381;\ MeNab vy. 
Macdonnell, 15 Ont. Pr..14. 

Que. —Renaud vy. Lawn, 35 Que. K. 


B. 408. 
Nickerson v. Nickerson, 36 Me. 

417; Shorey v. Hussey, 32 Me. 579; 
Trafton v. Rogers, 13 Me. 315; Sim- 
onds v. Parker, 1 Metec. (Mass.) 508; 
Parsons v. Swett, 32 N. H. 87, 64 AmD 
352. See also Pleading §§ 264, 265. 

59. U. S.—Miller v.’ Gages, 17 F. 
Cas. No. 9,571, 4 McLean 436. 

Ala.—Johnson vy. King, 20 Ala. 270. 

Cal.—Ehrlich v. J. Ellis Slater Co., 
183 Cal. 709, 192 P 526. 

Conn.—Bulkley v. Starr, 2 Day 552. 

Fla.—Benedict v. W. T. Hadlow Co., 
52 Fla. 188, 48 S 239. 

Ga.—Bell v. New Orleans, etc., R. 
Co... 2, Ga. A,; 812,259) -SEr 102: 

Ij].—Wing v. Little, 163 Ill. A. 468. 

Kan. —Farmers’ Co-op. Grain, etc., 
Assoc. v. Hed, 122 Kan. 435, 251 P 
1090. 


Ky.—Gainesboro Tel. Co. v. Buck- 
ner, 160 Ky. 604, 169 SW 1000; Clin- 
ton v. Mates Ben. Assoc., 5 Ky. Op. 4. 

Me.—Cook y. Lothrop, 18 Me. 260. 

Mass.—Ripley v. Warren, 2 Pick. 
592; Hawkes v. Kennebec County, 7 
Mass. 461; Prescott v. Tufts, 7 Mass. 


209. 
Fitzhugh, 18 


Miss.—Thornton vy, 
Miss. 438. 

Mo.—Green vy. Strother, 201 Mo. A. 
418, 212 SW 399; Wicecarver v. Mer- 
cantile Town Mut. Ins. Co., 137 Mo. 
A. 247, 117 SW 698. 

Nebr.—Jones vy. Union Pac. R. Co., 
84 Nebr. 121, 120 NW 946. 

N. H.—Parsons v. Swett, 32 N. H. 
87, 64 AmD 352. See Burleigh v. 
Wong Sung Leon, 139 A 184 (waiver 
may be by consent or nonobjection). 

N. Y.—Morison v. Laing, 132 App. 
Div. 689, 117 NYS 416. 

Pa. t i 3 Grant 236. 


Tenn.—Boyd vy. Buckingham, 10 
Humphr. 434. 
Tex.—Mansfield v. Ramsey, (Civ: 


A.) 196 SW 330. 

Vt.—State 'Univ. v. Joslyn, 21 Vt. 52. 

Va.—Rivchmond, ete., R. Co. v. Rudd, 
88 Va. 648, 14 SH 361 

W. Va.—-Ruffner v. Cunard SS. Co., 
94 W. Va. 211, 118 SE 157; McCormick 
v. Southern Express Co., 81 W. Va. 87, 
93 SE 1048. 

{a] Amended return.—Where de- 
fendant appears specially, and his mo- 
tion to quash a summons and the re- 
turn thereon because the return is de- 
fective is sustained, and the sheriff 
amends his return, and defendant ex- 
cepts, but does not renew his motion 
to quash, and pleads to issue, he 
waives any objection to the amended 
return. McCormick v. Southern Ex- 
press Co., 81 W. Va. 87, 93 SE 1048. 

[b] Failure to object.—(1) Where 
the citation in a suit against a sheriff 
and judgment creditor to restrain ex- 
ecution issued to the sheriff, and the 
deputy served heth parties, and the 
judgment creditor objected only to the 
service on the sheriff, objection that 
the sheriff could not serve his code- 
fendant was waived. Mansfield v. 
Ramsey, (Tex. Civ. A.) 196 SW 330. 
(2) That codefendant was not proper- 
ly served with process did not, in ab- 
sence of objection, prevent trial as to 
parties served. Evans y. Baxter, 86 
Cal. A. 412, 260 P 832. 
ate Ala. "Johnson v. King, 20 Ala. 


ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 


§ 336] 


abatement may be united with defenses in bar,® a 
plea of the latter sort does not, of course, waive a 
contemporaneous plea in abatement founded upon an 
Taking depositions to . 
be used in the cause, while a motion to quash the 
writ is pending, is not a proceeding touching the mer- 
its of the case which will waive the motion,®? nor is 
an applieation for leave to cross-examine the affiant 
on the affidavit supporting an application for leave 


improper service or return.®? 


to serve out of the jurisdiction.®¢4 


Acceptance or acknowledgment of service*® pre- 
cludes the party from taking advantage of any de- 
fects or irregularities in the service,** but such a 
waiver cannot bind third parties,®? nor does it apply 
to any defects in the summons itself.*8 
Defective process or service may 
be waived by giving a stipulation to answer judg- 
ment,®°® by an express agreement to consider the serv- 
ice good,’® an agreement to submit the case to ref- 
erees,’! or an agreement as to the time and manner 
of trial;*2 by applying for security for costs;7? by 


Other waivers. 


Conn.—Bulkley v. Starr, 2 Day 552. 
Ga.—Beil v. New Orleans, etc., R. 
Core2zuGay Are Sie. 69 Siti 1022 
Me.—Hall v. Gilmore, 40 Me. 578. 
Mass.—Smith v. Bowker, 1 Mass. 76. 
But see Tilden v. Johnson, 6 Cush. 
854 (holding that if the service of a 
writ on an absent defendant who has a 
last and usual place of abode within 
the commonwealth is not made by 
leaving Summons or copy as required 


by statute at such place of abode, 


defendant may take advantage of the 
defect of service, either by a plea in 
abatement or by a writ of error). 


Miss.—Thornton v. Fitzhugh, 18 
Miss. 438. 

N. H.—Curtis v. Baldwin, 42 N. H. 
398. 

Tenn.—Boyd v. Buckingham, 10 


Humphr. 434. 
. VWt—State Univ. v. Joslyn, 21 Vt. 52. 

Va.—Richmond, etc., R. Co. v. Rudd, 
88 Va. 648, 14 SE 361. 

W. Va.—Hinton v. Ballard, 3 W. Va. 
582. 

[a] Rule applied where there was 
a failure of separate writs, served 
on separate defendants in different 
counties, to bear an indorsement 
showing that they were for one and 
the same cause of action. Johnson y. 
King, 20 Ala. 270. 

[b] Illustrations of matters 
waived by failure to plead in abate- 
ment: (1) That plaintiff's residence 
was misdescribed. Day v. Floyd, 130 
Mass. 488. (2) That service was de- 
fective. Bulkley v. Starr, 2 Day 
(Conn.) 552; Curtis v. Baldwin, 42 N. 
H. 398: Morse v. Calley, 5 N. H. 222. 
(3) That service was not timely. 
Thornton v. Fitzhugh, 18 Miss. 438; 
Boyd v. Buckingham, 10 Humphr,. 
(Tenn.) 434. (4) That signature of 
the clerk and the seal of the court on 
a writ of scire facias had been de- 
tached from another writ and affixed 
by means of wafers. Stevens v. Ewer, 
2 Metc. (Mass.) 74. (5) That there is 
an erroneous direction of the writ. 
Peebles v. Weir, 60 Ala. 413; Yonge v. 
Broxson, 23 Ala. 684; Sawyer v. Price, 
6 Ala. 285; Adamson v. Parker, 3 Ala. 
727. But see Case v. Humphrey, 6 
Conn. -130 (holding that, where a. di- 
rection of a writ is unlawful for fail- 
ure to comply with statutory prereq- 
uisites, the court may dismiss it ex 
officio). (6) That there has been a 
defective return. Jordan v. Bell, 8 
Port. (Ala.) 53; Bell v. New Or- 
Teans, ete., “-R’>Co., 2° Gaz A.-— 812, 
59 SE 102; Barksdale v. Neal, 16 
Gratt. (57 Va.) 314; Hinton v. Bal- 
Jard, 3 W. Va. 582. (7) That there has 
been a lack of authority in the person 
serving the writ. Smith v. Dexter, 121 
Mass. 597; Shaw v. Baldwin, 33 Vt. 
447. (8) That writ bears teste of a 
justice of the common pleas who is 
also plaintiff. Prescott v. Tufts, 7 
Mass. 209. (9) That writ is returna- 


PROCESS 
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moving, on other grounds, to vacate judgment,’* or 
coupling other objections with an objection to the 
method of service;7® by moving to dismiss because 
plaintiff improperly named a resident of the county 
as a defendant solely to give jurisdiction to serve 
movant in such country ;** by not requesting a ruling 
on the motion to quash before or at the time of sub- 
mission of the cause,’ or-by answering to the merits 
before the court rules upon the motion;*® by per- 


mitting the process to be amended without objec- 


ble to wrong place. State University 
v. Joslyn, 21 Vt. 52. (10) Variance 
between original and alias summons 
as to claim of damages. Richmond, 
CUC CON RUC MOGs Via OF onl 
SE 361. (11) Wrong description of 
defendant’s domicile. Smith v. Bow- 
ker, 1 Mass. 76. 


61. See Pleading § 260. 
62. Stallings v. Stallings, 127 Ga. 
464, 56 SE 469, 9 LRANS 593; Thom- 


asson _v. Mercantile Town Mut. Ins. 
Cove Con AS) S81 Sw otis Jordany ve 
Chicago, etc., R. Co., 105 Mo. A. 446, 
79 SW 1155; Stelling v. Peddicord, 78 
Nebre T7179) Tit “NW 9793; Pyron. v. 
Graef, 31 Tex. Civ. A. 405, 72 SW 101. 
63. Briggs v. Davis, 34 Me. 158. 
64. William Lyall Shipbuilding Co. 
v. Van Hemelryclk, 28 B. C.i 196, 52 
DomLR 670, [1920] 2 WestWkly 360 
[app dism [1921] 1 A. C. 698, 58 Dom 
LR 48, [1921] 1 WestWkly 926]. 


65. See supra §§ 86-90. 
66. Rodahan v. Goggins, 26 Ga. 
408; Cheney v. Harding, 21 Nebr. 68, 


32 NW 64; State v. Baird, 118 N. C. 
854, 24 SE 668. 

[a] Failure to file affidavit of non- 
residence.—Where it clearly appears 
from the record that defendant re- 
sided in another state, the failure 
to file an affidavit of nonresidence re- 
quired for service by publication un- 
der Code § 78 does not affect the ju- 
risdiction, if defendant has acknowl- 
edged service by indorsement on the 
summons. Cheney v. Harding, 21 
Nebr. 68, 32 NW 64. 

67. American Grocery Co. v. Ken- 
nedy, 100 Ga. 462, 28 SE 241. 

68. Sexton v. Brooks, 12 La, 596; 
Falkner v. Guild, 10 Wis. 563. But 
see Ayres v. Hill, 82 Ala. 401, 2 S 
892 (holding that an acknowledgment 
of, service was a waiver of the ob- 
jection that the Summons was direct- 
ed to the sheriff instead of to the 
coroner) JOtispive. ROSSIn,, 2 sOnt. yer. 
48 (holding that, where attorney has 
accepted service of a writ for his 
client, neither he nor his client can 
complain if it is irregular); Morrison 
v. Bentall, 21 Sask. L. 632, [1927] 3 
DomLR 822, [1927] 2 WestWkly 566 
(holding that acceptance of solicitor 
and entry of appearance waives ob- 
jection that writ was out of date). 

69. The Acadia, 1 F. Cas. No. 24, 
Brown Adm. 73. 

70.. Ammons vy. Brunswick-Balke- 
Collender Co., 5)Ind,. ‘T. »636, 83 SW 
937; Burleigh v. Wong Sung Leon, (N. 
H.) 139 A 184, 186; McDonald v. 
Lightfoot, (Tex. Civ. A.) 299 SW 457; 
Coates v. Sandy, 9 Dowl. P. C. 381. 

“The statutory requirements of 
process -. . are not indispensable 
to give jurisdiction if waived by con- 
sent or nonobjection.” Burleigh v. 
Wong Sung Leon, supra, 


tion;’® or by confessing judgment.®° 
defendant, by designating an agent dr attorney to 
recelve service of process for him, may waive serv- 
ice upon himself in person;8! and parties who have 
entered into a stipulation waiving trial in one court 
and submitted issue to another cannot attack juris- 
diction for lack of process.8* A party waives defects 
in service by applying for, and agreeing to, a con- 
tinuance,®** but a mere entry in the record that a 
cause was “continued by consent of parties,” where 
one of several defendants had been duly served, does 


An individual 


71. Hix v. Sumner, 50 Me. 290. 
72. Deutschmann vy. Ryan, (Tex. 
Civ. A.) 148 SW 1140. 


73. Lhoneux v. Hong Kong, etc., 
Bankingy Corp,; V3i3 (Che, De 446: 
74. Miera v. Sammons, 31 N. M. 


599, 248 P 1096; Fowler v. Continen- 
tal Casualty ‘Co. 07, Ni Mer dS 855 t2 aa 
479; Boulder, Colorado, Sanatorium 
y. Vanston, 14 N. M. 436, 94 P 945. 

75. Lukosewicz v. Philadelphia 
Coal, ete., Co., 232 Fed. 292. 

76. Maynard v. Planters’ 
Bank, 105 Kan. 259, 182 P 542. 

77. Broken Bow First Nat. Bank 
v. Horatio Bank, 161 Ark. 259, 255 
SW 881. 

7S. Uda eBunton Coal CO,nve Oratt 
219 Ky. 196, 292 SW 831; Newport 
News, etc., R. Co. v. Thomas, 96 Ky. 
613, 29 SW 437, 16 KyL 706. 

[a] Although defendant states in 
his answer that the motion is not 
waived. J. P. Burton Coal Co. v. 
Craft, 219 Ky. 196, 292 SW 831; New- 
port News, etc., R. Co. v. Thomas, 96 
Ky. 613, 29 SW 4387, 16 KyL 706. 

79. Lamb v. Tucker, 146 Ga. 216, 
91 SE 66. 

80. Raney v. McRae, 14 Ga. 589, 
60 AmD 660. But see State v. Parks, 
34 Okl. 335, 126 P 242 (holding that 
defendant did not waive a fatal de- 
fect in the summons by confessing 
judgment on an interplea of a third 
party after his motion to quash was 
overruled). 

81. Wolski v. Booth, 98 Mise. 651, 
157 NYS 294. 

82. Muldrow v. Jeffords, 144 S. C. 
509, 142 SE 602. ‘ t 

[a] Thus, after waiving trial in 
probate court, parties cannot ques- 
tion the jurisdiction of the court of 
common pleas to which the issue had 
been submitted. Muldrow vy. Jeffords, 
144 S. C. 509, 142 SE 602. 

83. Engleman, Inc. v. Briscoe, 172 
Ark. 1088, 291 SW 795; Sager v. Jung, 
ete., Co., 148 Ark. 506, 220 SW 801. 
But see Hopkins v. State, (Tex. Civ. 
A.) 28 SW 225 (holding that waiver 
of notice and service by a nonresi- 
dent defendant in trespass to try title 
is not shown by a record which dis- 
closes that at one term the cause 
was continued for want of service, 
and that eighteen months afterward 
an order, upon motion then made, 
was entered, correcting, nunc pro 
tune, the minutes of the term held 
two years previously, so as to show 
that at such previous term defend- 
ant’s attorney appeared in a motion 
to quash service, securing a continu- 
ance, but discloses no service on de- 
fendant of the motion for the order 
nunc pro tunc). 

Motion for continuance as constitut- 
ing general appearance see Appear- 
ances § 32, 


State 


598 [50 C.J.] 


not constitute a waiver of service, and confer juris- 
diction as to defendants who were not served.** 

Merely obtaining 
an extension of time to answer,*® or paying part of 
the judgment,*® does not constitute a waiver of de- 
fective process or service; nor is waiver shown by 
demanding and accepting service of a copy of the 
complaint while reserving all rights,*7 or by giving 
notice of motion to strike part of the complaint, 
which motion was subsequently withdrawn.** 
fendant’s right to have defective process quashed is 
not limited by the fact that he was in the court room 
and refused to answer in the case.*®. Waiver by one 
defendant does not operate as a waiver by other de- 
fendants;°° neither does waiver of service of sum- 
mons in one court constitute waiver of service in an- 
Where judgment has been rendered 
although the process or service was fatally defective, 
the defect is not waived by moving to set aside such 


Acts not constituting waiver. 


other court.®! 


judgment®? or excepting to it and 
appeal.?? 


84. Snow v. Grace, 25 Ark. 570. 

85. Bell v. Good, 19 NYS 693. 

86. Musselman vy. Reese, 19 Pa. 
Dist. 249. 

87. Williams v. Hatcher, 95 S. C. 
49, 78 SE 615. 

88. Williams v. Hatcher, supra. 


89. Gilliam v. Brock, (Tex. Civ. 
A.) 1 SW (2d) 1114. 

90. Vian v. Hilberg, 111 Nebr. 232, 
NW 158. 

{a] Thus the failure of one de- 
fendant to object to the jurisdiction 
of the court over its person, on the 
ground that there was no service in 
the county in which suit was brought 
on substantial defendants, did not 
waive the objection by other defend- 
ants. Vian v. Hilberg, 111 Nebr. 232, 
196 NW 153. 


91. Rice v. Pike, 117 Oh. St. 521, 
160 NE 90 [aff 23 Oh. A. 9, 154 NE 
348]. 

[a] Rule applied.— Waiver of 


service of summons, erroneously en- 
titled in common pleas court, and 
subsequently changed by plaintiff's 
attorney to the court of appeals is 
not a waiver of service in the court 
of appeals. Rice v. Pike, 117 Oh. St. 
521, 160 NE 90 [aff 23 Oh. A. 9, 154 NE 
348]. 

92. Review, etc., Co. v. Gilbreth, 
65 Misc. 508, 120 NYS 100. 

93. Llano Impr. Co. v. Watkins, 4 
Tex. Civ. A. 428, 28 SW 612. 


94. Williams v. Browning, 45 Mo. 
475. \ 

95. See cases infra notes 96, 97. 

96. U. S.—Harkness v. Hyde, 98 
U. S. 476, 25 L. ed. 287; Blandin v. 


Ostrander, 239 Fed. 700, 152 CCA 534; 
Foster Milburn Co. v. Chinn, 202 Fed. 
U7 boule MCCA +577. Central Grain, 
etc., Exch. v. Chicago Bd. of Trade, 
125 Fed. 463, 60 CCA 299. 

Conn.—Morse v. Rankin, 51 Conn. 
326. 

Kan.—Vann v. Missouri, ete., R. Co., 
103 Kan. 857, 176 P 652; Dye v. Den- 
ver, etc., R. Co., 101 Kan. 666, 669, 
168 P 1087 [cit Cyc]; Dickerson v. 
Burlington, ete., R. Co., 48 Kan. 702, 
23-P 936; Bentz v. Eubanks, 32 Kan. 
321, 4 P 269. Contra Kauter v. Fritz, 
br Kan. AG). 766) 276°R_ 652. 

Ky.—Brumleve v. Cronan, 176 Ky. 
818, 197 SW 498; Muir v. Edelen, 156 
Ky. 212, 160 SW 1048; Chesapeake, 
etce., R. Co. v. Heath, 87 Ky. 651, 9 SW 
832, 10 KyL 646. 

Mass.—Ames v. Winsor, 19 Pick. 
247. - 

N. Y.—Dalton v. Mills, 91 NYS 733; 
Dewey v. Greene, 4 Den. 938; Avery 
v. Slack, 17 Wend. 85. 

N. C.—Mullen v. Norfolk, ete., Ca- 
nal Co., 114 N. C. 8, 19 SE 106. 
Okl.—Bes Line Constr. Co. v. 


PROCESS 


De- 


giving notice of 


Schmidt, 16 Okl. 429, 481, 85 P 711, 
713. See also State v. Parks, 34 Okl. 
335, 126 P 242 (holding that defend- 
ant did not waive a defect in the 
summons by confessing judgment on 
an interplea of a third party after 
his motion to quash the summons 
was overruled). 

W. Va.—Fisher v. Crowley, 57 W. 
Va. 312, 50 SE 422; Quesenberry v. 
People’s Bldg., etce., Assoc., 44 W. Va. 
512, 30 SE 73. 

“But it is said the defendant waived 
the objection by pleading over. Not 
so. He made a specific objection in 
due geason, and that being overruled, 
he was compelled to plead or give up 
all he had to say on the merits. Re- 
sistance, to the extent of a man’s 
power, is certainly a new kind of 
waiver.’”’» Avery v. Slack, 17 Wend. 
(N2)¥2)-685;) 87; 

[al “his practice is necessary to 
the existence of a right to review a 
decision of the trial court, overruling 
a motion to set aside the service of a 
summons, because in this state no 
appeal lies from such an order ex- 
cept in connection with a proceeding 
brought to reverse the final judg- 
ment.” Vann v. Missouri, ete., R. Co., 
103 Kan. 857, 860, 176 P 652. 

[b] In Arkansas failure to pre- 
serve the point that motion to quash 
summons or service was improperly 
overruled waives the defect. Chica- 
SO Mill ete! Con Ver iuaimb, 1 Lie Abie 
258, 295 SW 27; Barry v. Armstrong, 
161 Ark. 314, 256 SW 65. 


97. Sears v. Starbird, 78 Cal. 225, 
20 P 547; Desmond vy. San Francisco 
Super. Ct., 59 Cal. 274; Improved- 


Match Co. v. Mich. Mut. F. Ins. Co., 
122 Mich. 256, 80 NW 1088; Webster 
v. Wheeler, 119 Mich. 601, 78 NW 
657; McCullough v. Railway Mail As- 
soe, 225°Pa. 118) 73 A 1007: 4 
[a] In Iowa (1) the rule of the 
text now prevails (Crouch v. Nation- 
al Livestock Remedy Co., 205 Iowa 
51, 217 NW 557; Scott v. Price Bros. 
Co., 217 NW 75, 79), (2) although in 
an early case the contrary rule was 
followed (Converse v. Warren, 4 Iowa 
158). (8) “Since the enactment of 
section 2626, Code 1873, this state has 
always been aligned with those states 
which denied to a defendant the right 
to plead to the merits of a case un- 
der cover of a special appearance.” 
Scott v. Price Bros. Co., supra. 
Appearing generally after special 
appearance see Appearances § 66. 
wen Cal.—Peck v. Strauss, 33 Cal. 
Fla.—Benedict v. W. T. Hadlow Co., 
52 Fla. 188, 42 S 239. 
Ill.—Old Colony L. 
Graves, 200 Ill. A. 71. 


Ins, “Coz wa 


[8§ 336-338 


[§ 337] (2) After Objection Overruled. Failure 
-to except to an order overruling an objection to a de- 
fective summons, service, or return is a waiver of 
such objection.®4 
as to the effect of answering to the merits after a 
preliminary objection to the summons, service, or re- 
turn has been improperly overruled,®® some authori- 
ties holding that the point is not waived at least if an 
exception is taken,®® but others holding that the ob- 
jection is always waived by so answering.®? 

[§ 338] c. Laches. 
process is personally served, or where personal sery- 
ice is Improperly made, and defendant makes no ap- 
pearance and enters no objection to it but lets the 
cause proceed, he will not be permitted to object at a 
subsequent term,®*® but will be deemed to have waived 
the defect by his silence;°® and in any case, unneces- 
sary or unexcused delay or laches will deprive de- 
fendant of the right to urge formal objections to 
process, service, or return.1 


[§ 339] d. Estoppel. 


There is some conflict in the cases 


Where formally defective 


Defendant may be estopped 


Kan.—Farmers’ Co-op. Grain, etc., 
Assoc. v. Hed, 122 Kan. 435, 436, 251 
P 1090 [quot Cyc]. 

Mo.—Belkin v. Rhodes, 76 Mo. 643. 

[a] Rule applied where the objec- 
tion was made at the same term after 
rendition of default judgment. Farm- 
ers’ Co-op. Grain, etc., Assoc. v. Hed, 
122 Kan. 485, 436, 251 P 1090 [quot 
Cye]. 

99. See cases supra note 98; and 
supra § 335 text and note 57. 

1. U. S.—Dickinson v. Huntington, 
185 Fed. 703, 109 CCA 523. 

Cal.—Vaughn v. Pine Creek Tung- 
sten. Go., 89 "Cal. Ay 759; 2655 P.249ie 
Beaune v. Rees, 33. Cals Av 2915°165, P 

D. C.—Fischer v. Munsey Trust Co., 
44 App. 212. 

Fla.—Benedict v. W. T. Hadlow Co., 
52 Fla. 188, 42 S 239. 

Ga.—Beutell v. Oliver, 89 Ga. 246, 
15 SE 307; Dobbins v. Jenkins, 51 
Ga. 203. And see McKnight v. Wil- 
son, 158 Ga. 153, 122 SE 702 (hold- 
ing that belated traverse of entry of 
service, where court has jurisdiction 
of person of defendant, precludes him 
from showing such return to be false, 
and he will be concluded by the judg- 
ment). 

Kan.—Farmers’ Co-op. Grain, etce., 


aan v. Hed, 122 Kan. 435, 251 P 
La. State v. Webster Parish Police 


oy 120 La. 168, 45 S 47, 14 LRANS 
ahd WS goa a v. Rich, 66 Me. 
Mich.—Youngblood v. Grand Trunk 
Western R. Co., 239 Mich. 136, 214 
NW 154. 
Miss.—McLeod v. Harper, 43 Miss. 
42; Wooten v. Wingate, 14 Miss. 271. 
Mo.—Green v. Strother, 201 Mo. A. 
ae a? aM 399, : 
we —— OLX Vas ue ren Ks 5 
A 702. Binge 
Y.—Myers v. Overton, 4 E. D- 
428, 2 AbbPr 344; Lederer v. 
11 NYS 481, 19 NYCivProec 
294 [aff 125 N. Y. 748 mem, 27 NE 
407 mem]; Pollard v. Union Pac. R. 
Co., 7 AbbPrNS 70; Hunter v. Les- 
ter, 10 AbbPr 260, 18. HowPr 347. 
Pa.—Selmer_ v.. Smith, 285 Pa. 67, 
131 A 663; Barefoot v. Johnstown 
Tract. Co., 29 Pa. Dist. 882; Morrow 
v. Dudley, 15 Pa. Dist. 734; Wassal 
v. Mangan, 13 Pa. Dist. 738; Felty 
v. National Acc. Soc., 19 Pa. Co. 473. 
Rory aarrd iat ee cae 17 Alta. 
ff ; om Pio Be ENS y-4a ls | ae i, 
Wkly 603. : i ea 
‘If the time allowed for filing the 
motion is permitted to pass without 
doing so, it is as much as waiver, as 
though the appearance had been gen- 


N. 
Smith 


4 {Fie A" MGS aS tia 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to object that due service was not made,? as where 
the sheriff, at defendant’s request, serves the writ 
im a manner not authorized by law.? 
is not bound to give notice of a defective service of 
process, and his silence does not estop him from ob- 
jecting to the want of jurisdiction.4 

sometimes 
that errors and defects in process are cured after 
Likewise, in a proper ease, irregularities 
may be cured by nune pro tune order,’ or by striking 
out counts in the declaration;® and it has been held 
that a defective statement of the title of a cause in 
the process is cured by a correct statement thereof 
But an insufficiency in an affidavit 
or order granting leave for service by publication 


[§ 340] e. Cure.® Statutes 


verdict.® 


in the petition.® 


sie Richardson v. Rich, 66 Me. 
[a] Rule applied where objection 


was taken: (1) At the trial. Beutell 
v. Oliver, 89 Ga. 246, 15 SE 307. (2) 
After trial. York v. Franks, (N. J. 
Sup.) 123 A 702. (3) After judgment. 
McGinn v. Rees, 33 Cal. A. 291, 165 
P 52; Benedict v. W. T. Hadlow Co., 
52. Kla. 188, 42 S 239; Farmers’ Co- 
op. Grain, ete., Assoc. v. Hed, 122 
Kan. 435, 251 P 1090; Youngblood v. 
Grand Trunk Western R. Co., 239 
Mich. 136, 214 NW 154; McLeod v. 
Harper, 43 Miss. 42; Green v. Stroth- 
er, 201 Mo. A. 418, 212 SW 399; Myers 
v. Overton, 4 E. D. Smith (N. Y.) 
428, 2 AbbPr 344; Hunter v. Lester, 
10 AbbPr (N. Y.) 260, 18 HowPr 347. 
(4) More than a year after entry of 
judgment. Vaughn vy. Pine Creek 
Tungsten: Co., 89 Cal...A. 759, 265 P 
491. (5) After change of relation of 
parties. Felty v. National Acc. Soc., 
19 Pa. Co. 473. (6) After delay of 
three months after service of sum- 
mons. Selmer v. Smith, 285 Pa. 67, 
131 A 668. (7) After delay of two 
years. Dobbins v. Jenkins, 51 Ga. 
203. (8) After several pleas filed, two 
verdicts, and new trials. Wooten v. 
Wingate, 14 "Miss. 271. 

[b] Objection held timely.—(1) 
Where plea in abatement was filed 
during summer recess about thirty 
days after overruling of motion to 
quash. Fischer v. Munsey Trust Co., 
44 App. (D. C.) 212. (2) Where a mo- 
tion was made before the time to an- 

' swer has expired. Lederer v. Adams, 
11 NYS 481, 19 NYCivProc 294 [aff 
125 N. Y. 748 mem, 27 NE 407 mem]; 
Ehrgood v. Orient Ins. Co., 1 Pa. Dist. 
dd'7, 911) Pa, Co. 665.’ :(3)) Where,there 
was a delay of three weeks, but appli- 
eation was made before return day, 
no other steps having been taken in 
the case and the situation of the par- 
ties remaining unchanged. Morrow 
v. Dudley, 15 Pa. Dist. 734. (4) Al- 
though service was made Nov. 7, 1919, 
defendant filed its appearance de bene 
esse Nov. 24, 1919 and did not move 
to strike off the service until Febr. 
24, 1920, the case being on the calen- 
dar for trial March 15, 1920. Bare- 
foot v. Johnstown Tract. Cos, 29 Pa. 
Dist. 882. 

[c] In determining reasonable 
time for moving to set aside service 
of summons because of alleged fraud 
practiced on defendant, analogous 
limitations are applied. Selmer v. 
Smith, 285 Pa. 67, 131 A 663. 

Moe pee cases infra this note; 


noe ’ Tlustrations.— (1) Defendant 
who has, by his own act, or by the 
act of one whom he admits to have 
been his attorney, recognized the va- 
lidity of a service on him through his 
agent, cannot afterward object to 
the jurisdiction. Baker v. Kerr, 13 
Iowa 384. (2) When a copy of a writ 
was delivered to the clerk of defend- 
ant, with orders to deliver it to his 
master, which he promised to do, and 
defendant afterward called on plain- 


and 
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. 


But defendant 
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is not cured by personal service of the summons in 
another jurisdiction,?° nor is failure to comply with 
the statutory requirement of an averment of nonresi- 
dence of defendants sought to be served by publica- 
tion cured, as affecting defendant’s rights, by a sub- 


sequent recital of such nonresidence in an agreed 


provide 


the court.1® 


tiff’'s attorney with the writ in his 
hand, and wrote a letter, stating that 
he had received it on such a day, it 
was held a sufficient personal serv- 
ice. Aston v. Greathead, 2 Dowl. P. 
CuUIN S54 

[b] Consent to continuance.— 
Where, after defendant’s motion to 
quash a summons had been overruled, 
he appeared and agreed toa contin- 
uance by a stipulation in which all ir- 
regularities in the original process 
were waived, he was estopped there- 
after to contend that the service was 
void on the ground that the summons 
did not contain a statutory clause 
that in the absence of appearance the 
complaint would be taken for con- 
fessed. Ammons vy. Brunswick-Balke- 
Sapeeeer Co., 5 Ind. T. 636, 82 SW 

ie 


3. Johnson v. Johnson, 52 Ga. 449; 
Anderson v. Kerr, 10 Iowa 233; Tay- 
lor vy. ‘Cook, 1) Nv Ie ula. (655) Hodgins: vi 
O'Malley, 4 Kulp (Pa.) 206. 

[a] Rule applied.—(1) Where a 
Sheriff by mistake left the copy of a 
writ against at the house of J’s 
brother, but met and told J of the 
fact on the same evening, J replying 
he would get the copy and accept the 
service, whereupon the sheriff re- 
turned the writ, “Served the within, 
by personal service,” held, that J was 
estopped from denying the service. 
Johnson v. Johnson, 52 Ga: 449. (2) 
If a summons be left agreeably to de- 
fendant’s directions, he cannot take 
advantage of its not being left at the 
place of his usual abode. Taylor v. 
Cook, 1 N. J. L. 54. (3) Where sum- 
mons was served by leaving a copy, at 
request of defendant, at his office, in 
the presence of one or more of his 
family, defendant was estopped from 
objecting that the copy ought to have 
been left at his dwelling house. Hod- 
gins v. O’Malley, 4 Kulp (Pa.) 206. 

4 Williams v. Van Valkenburg, 16 
HowPr (N. Y.) 144. 

5. By amendment see infra §§ 341- 


6. See statutory provisions. 

[a] Statutes applied.—Worthing- 
ton v. Arnold, 13 N. C. 363. See Blak- 
er v. Lushbaugh, 7 Alaska 57; Love 
v. National Liberty Ins. Co., 157 Ga. 
259, 121 SE 648; Render vy. Hartford 
EF. Ins. Co., 338 Ga. A. 716, 127 SE 902; 
Hunter v. Lester, 10 AbbPr (N. Y.) 
260, 18 HowPr 347; Richmond Coun- 
ty School Dist. No. 9 v. Fowles, 87 S. 
C. 552, 70 SE 315 (all holding defects 
cured by judgment). 

7 Valz v. Sheepshead Bay Bunga- 
low Corp., 249 N. Y. 122, 1638 NE 124 
[eertiorari den 278 U. S. 647 mem, 49 
SCt 82 mem, 73 L. ed. 560 mem]. 

[a] Rule applied to an irregulari- 
ty in service on nonresidents by pub- 
lication in a newspaper other than 
that designated in the order. Valz v. 
Sheepshead Bay Bungalow Corp., 249 
N. Y. 122, 163 NE 124 [certiorari den 
278 U. S. 647 mem, 49 SCt 82 mem, 
73 L. ed. 560 mem]. 

8. Rowley v. Shepardson, 85 Vt. 
266, 81 A 917. 


statement of facts.11 

[§ 341] B. Amendment of Process*!2—1. Power 
To Amend—a. In General. 
herent discretionary power to amend their process,!* 
subject only to the limitations hereinafter referred 
to,’* this power is usually declared, defined, and lim- 
ited by statutes which vary greatly in their terms, 
but ordinarily repose large discretionary powers in 
A statute, broad in its terms, is con- 


Although courts have in- » 


{a] Illustration. -—- Where process 
was issued against and served by at- 
taching the property of defendant, 
and nothing was done in the incep- 
tion of the suit to present a jurisdic- 
tional question, the process was not 
void because the original declaration 
contained counts ex contractu and 
ex delicto, where the defect in the> 
joinder was seasonably cured by . 
striking out the count ex contractu. 
Rowley v. Shepardson, 85 Vt. 266, 81 
AN ODT. 

9. Mitchell Motor Co. v. Maxey, 7 
La. A. 247; Sentilles v. Morgan’s 
Louisiana, etc., R., ete., Co., 9 La. A. 
(Orleans) 15. 

10. Goetz v. Solms, 173 App. Div. 
313,159 UNYS "b52; Peek iv. Cook, 41 
Barb. (N. Y.) 549. 

11. Stanton v. Thompson, 234 Mo. 
7, 136 SW 698. 

12. Cross references: 

Correction of judgment with respect 
to recital see Judgments § 463. 
On appeal see Appeal and Error § 
1383; Justices of the Peace § 543. - 
13. King v. State Bank, 9 Ark. 185, 
47 AmD 739; Gribbon v. Freel, 93 N. 
Y;.93; Christal v. Kelly, 88 N. Y..285; 
Deimel v. Scheveland, 16 Daly 34, $ 
NYS 482, 955; McDonald v. Walsh, 5 

AbbPr (EN: Wi) "68s 

“It is the infirmity of this branch 
of the law, that no general rules can 
be safely laid down to govern amend- 
ments in practice. All that oug‘ht to 
be said, is, that they are allowed for 
the furtherance of justice; that they 
ought to be so allowed as not to oper- 
ate as a surprise, either in matter of 
law or fact, and always upon notice 
to the party to be affected by them; 
that they ought to rest in the discre- 
tion of the court allowing or refusing 
them, and that this discretion, if re- 
viewed at all by the appellate court, 
ought rather to be revised where the 
amendment is wrongfully refused, 
than where it is erroneously allowed,” 
Mitchell v. Conley, 13 ‘Ark. 414, 420. 

{a] “Though by the common law, 
some writs were amendable, the pow- 
er of amendment only existed as to 
slight and formal defects.’ Fisher v. 
tena? STOW. Va 08l2,° 316950) Sh 


422 

[b] But in Porto Rico, where the 
statutes make no- provision for 
amending a summons, it has been 
held that the court has no such pow- 
er. Huete v. Teillard, 17 Porto Rico 
46. 

[ec] Commission to take testimony 
may be regarded as process; and a 
judge of the court out of which a 
commission to take testimony has is- 
sued may, after the commission has 
been executed and returned, indorse 
upon it an allowance of the interroga- 
tories and a direction as to the return, 
such as a judge of the court would 
have done had he been applied to be- 
fore the commission was dispatched. 


Leeteh v. Atlantic Mut. Ins. Co., 4 
Daly (N. Y.) 518. 

14. See infra this section; and § 
342. 

15. See statutory provisions. 


See 


*By S. BOYD DARLING (§§ 341-370). 
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strued broadly as a remedial statute.1% 
ment will be permitted when third persons have ac- 
quired rights which would be injuriously affected 
thereby,'* except on terms which the court, in the 
exercise of its discretion, deems adequate to meet the 


exigencies of the case.18 


In federal courts the power of amendment grant- 
ed by acts of congress to the federal courts may be 
enlarged but cannot be diminished by the practice of 


the state courts.!? 


Clerk of court has no power to amend upon his 


own motion.?° 


[§ 342] b. As Affected by Time of Amendment,.*? 
Under a statute giving the court discretionary power 


Griffin v. Thompson, 10 F. (2d) 
Mullins v. Webb, 25 Oh. A. 352, 
Hammond-Chandler 

State Industrial 
600, 158 NW 


Co. we 
Commn., 163 Wis. 596, 
oer 

“The ._ section, in its letter, 
is very broad. It should be read in its 
broad scope to effect the evident 
remedial purpose and spirit of the 
Code, which was to abolish, utterly, 
the practice which often had enabled 
a party to vexatiously prolong litiga- 
tion and defeat justice, or render its 
attainment attended by unreasonably 
burdensome public and private ex- 
pense.’ Hammond-Chandler Lumber 
Co. v. State Industrial Commn., supra. 

17. Cal.—Newmark v. Chapman, 
53 Cal. 557. 

Ga.—Saunders v. Smith, 3 Ga. 121. 

N. C.—Jackson v. McLean, 90 N. C. 
64; Phillips v. Holland, 78 N. C. 31. 

Pa.—Leeds v. Lockwood, 84 Pa. 70. 

Tenn.—Flatley v. Memphis, etc., R. 
Co., 9 Heisk. 230. 


18. See infra § 342. 
19. Norton v. Dover, 14 Fed. 106. 
20. Frank Adam L#lectric Co, v. 


Witman, 16 Ga. A. 574, 85 SE 819. 


21. When and where application 
should be made see infra § 357. 

22. See statutory provisions. 

23. U. S.—Chamberlain v. Bitter- 


sohn, 48 Fed. 42. 
Cal.—Baldwin v. Foster, 
643, 108 P 714. 
Ga.—U. S. Fidelity, etc., Co 
Cornelia First Nat. Bank, 149 eee "132, 


157 Cal. 


99 SE 529; Richmond, etc., las, 
Benson, 86 Ga. 203, 12 SE 357° my 
AmSR 446. 


Ida.—Empire Mill Co. v. Benewah 


County Highth Judicial Dist. (Chae PAF 
Lda, 18 Se/ol49 B499° 

Kan.—Kirkwood v. Reedy, 10 Kan. 
453. 

Mass.—Laxton v. Hay, 211 Mass. 
463, 98 NE 29, AnnCas1913B 709; 


Nash v. Brophy, 13 Metc. 476. 

N. Y.—Gribbon v. Freel, 93 N. Y. 
93; McElwain v. Corning, 12 AbbPr 
16 


[a] “The only limit of the power 
of amendment is that it must be ex- 
ercised ‘in furtherance of justice’ and 
the only condition of the exercise of 
such power is that it shall be ‘upon 
such terms as may be just’ and the 
scope of it includes all proceedings in 
any action and a mistake in any re- 
spect. If its plain language and pur- 
pose had been given effect by refer- 
ence thereto in treating defects of the 
nature that we now have to deal with, 
there would be no doubt as to wheth- 
er such defects fall within its benefi- 
cent provisions and, if necessary for 
harmony that they should be treated 
as rendering the proceeding affected 
merely irregular instead of a nullity. 
The statute itself makes no distinc- 
tion and courts should not, within the 
scope of power, to do the thing, de- 
fectively done.” Hammond-Chandler 


Lumber Co. v. State Industrial 
Commn., 163 Wis. 596, 600, 158 NW 
292. 

24. Myers v. Griner, 120 Ga. 723, 


48 SE 113; Gribbon v. Freel, 93 N. Y. 
ee 65 HowPr 273, McCartyCivProe A. 592. 
487. Ww. 
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No amend- 


TUN 


[§§ 341-343 


: 


to amend,?? it may, in furtherance of justice, at any 
stage of the proceedings, amend any process by cor- 
recting mistakes therein, upon such terms as it deems 
The amendment may be made nune pro tune 
at a term subsequent to that at which the order al- 


lowing it is made,”* or even after judgment,?° but not 


after the case is out of court.?° 
[§ 343] 2. Process Amendabie. 
merely voidable is amendable,** in the absence of any 


Process that is 


statutory restriction denying the court power to al- 


low the particular amendment sought.?*® 


But, inas- 


much as there must be something to amend or amend 


by,?° 


25. Scudder v. Massengill, 88 Ga. 
245, 14 SE 571; Averett v. Forman, 29 
Ga. A. 74, 113 SE 701; Kirkwood v. 
Reedy, 10 Kan. 453; Valz v. Sheeps- 
head Bay Bungalow Corp., 221 App. 
Div. 280; 223 NYS 329 [aff 249 N.-¥. 
122,,.163 NE 124 (certiorari den 278 
U. S..647 mem, 49 SCt 82 mem, 73 L. 
ed 560 mem) ]. 


26. Van Ness v. Harrison, 3 N. J. 
Tn Gd Burk v. Barnard, 4 Johns. (N. 
NEAT OOE 

27. Ala.—Ex p. Howard-Harrison 
Iron -Co., 119 Ala. 484, 24 S 516, 72 
AmSR 928. 
je res —Mitchell v. Conley, 13 Ark. 

Cal.—Brann v. Blum, 138 Cal. 644, 
CEP ALGS. 

Colo.—Erdman v. MHardesty, 14 


Colo.-A. 395, 60 © 360. 
GC OT ee P OEE v. Rolland, 37 Conn. 


Fla.—Guarantee Trust, etc., Co. v. 
Buddington, 23 Fla. 514, 2 S 885: 

Ga.—Fitzgerald v. Garvin, T. U. P. 
Charlt. 281: 

Hawaii.—H. Hackfeld & Co., Ltd. v. 
Coerper, 18 Hawaii 585. 

Ida.—Ridenbaugh vy. Sandlin, 14 
Ida. 472, 94 P 827, 125 AmSR 175. 
mzeetate Bank vy. Buckmaster, 1 
eT areata ct! v. Little, 

POR sire ce v. Cole, 


Kan.—Young v. Newbold, 114 Kan. 
86, 217 PB. 269. 

Me.—Harvey v. Cutts, 51 Me. 604. 

Md.—Baltimore F. Ins. Co. v. Mc- 
Gowan, 16 Md. 47. 

Mass.—Aldrich v. Blatchford, 175 
Mass. 369, 56 NE 700. 

Mi inal v. Backus, 18 Mich. 


2 Greene 


Minn.—Morrison County Lumber 
oe v. Duclos, 131 Minn. 173, 154 NW 

Miss.—Brandt Mercantile Co. v. 
Lang, 100 Miss. 328, 56. S 447. 

Mo.—McMenamy. Inv., ete., Co. v. 
Stillwell Catering Co., 175 Mo. A. 668, 


158 SW 427, 
arker, 43 N. H. 


ING LIGE 
30, iad AmD 130. 
J.—Kostrob v. Riley, (Sup.) 143 
A R63. 
N. Y.—Foster v. Wood, 1 AbbPrNS 
150, 30 HowPr 284. 
N. C.—Page v. McDonald, 159 N. 
GC. 38, 74 SE 642. 
N. D.—Gans v. Beasley, 4 N. D. 140, 
59 NW 714. 
1 Oh. Dec. 


Oh.—Stone v. Cordell, 
(Reprint) 166, 3 WestLJ 79 

Okl.—Citizens’ Nat. Bank vy. Wis- 
well, 88 Okl. 194, 212 P 583. 

Pa.—Downey v. Garard, 24 Pa. 52. 

Porto Rico.—Arbona y. Christian- 
son, 26 Porto Rico 250. 

R. I.— Quaglieri v. Venditti, 40 R. 
LST pd O24) WTC. 

S. C.—Kennedy v. Holden, 34 S. C. 
Rye Os 

Tenn.—Jones v. Miller, 1 Swan 319. 

Tex.—Galveston, etc., R. Co. v. 


Coker, (Civ. A.) 135 SW 179. 
Vt._Elwell v. Olin, 99 Vt. 460, 134 


Va.—Brown vy. Cook, 77-W. Va. 


87 Ind.- 


it follows that void process which must be 
considered as no process at all®® cannot be amend- 


856, 87 SE 454, LRA1916D 220. 
Wis.—lIlsley v. Harris, 10 Wis. 95. 
B. C.—Van Wassenaer v. Adams, 

B: (Cy 27 5. L927 1 3s Dome ELS Oe 
927] 2 WestWkly 287. 

N. B.—Stewart v. Canadian Pac. R. 
Co., sol N. Be DS 

Ont.—Hamilton Bank v. Baldwin, 
28 Ont. L. 175, 12 DomLR 232 [dism 
app 4 OntWN 729, 24 OntWR 21]. 

Que.—Houle vy. Paquet, 20 Que. Su- 
per. 297, 4 Que. Pr. 329. 

Sask.—Kasindorf v. Hudson’s Bay 
Ins. Co., 2 Sask. -L.. 215, 11 WestLR 
143 [app dism 2 Sask. L. 510, 12 West 
LR 285]. 

N. W. Terr.—Therault v. Evans, 7 
Terr. lL. 490, 4 WestLR 550. 

28. See infra §§ 345-355. 

29. Fitzgerald v. Garvin, T. U. P. 
Charlt. (Ga.) 281; Dean v. Swift, 11 
Vt. 331;  Kentzler v..Chicago, ‘ete., R. 
Co., 47 Wis. 641, 3 NW 369. 

[a] As, for example, a memoran- 
dum or precipe filed with the clerk by 
plaintiff. Furniss v. Ellis, 9-F. Cas. 
No. 5,162, 2 Brock. 14. 

{b] Execution to other county.— 
Under a statute authorizing a court to 
issue an execution to the sheriff of 
another county which has the case 
docketed, it is held that a failure of a 
writ so issued to state that there isa 
docket in such other county is a sub- 
stantial defect. The point decided was 
that, the execution being void, gar- 
nishment proceedings in aid of it fell 
with it. “But the court, discussing 
also the amendability of the writ, 
said: “A circuit court issuing an 
execution defective in this particular 
to its own county, has before it the 
actual docket of the judgment by 
which to amend the execution; but, 
issuing an execution to another coun- 
ty, has not the docket of the judg- 
ment in that county before it—has 
nothing before it by which to amend 
the execution.” Kentzler v. Chicago, 
seca R. Co., 47 Wis. 641, 646, 3 NW 

[ec] In England, by virtue of stat- 
utory provision, ‘all amendments of 
process ‘have been allowed, before 
judgment, when there was any thing 
to amend by—i. e. when, from the 
process itself, it could clearly be de- 
termined what was intended.” Dean 
Ve SWwitt, PI Vte Sot Sosy 

[da] In Vermont the courts have 
adhered to the pa eects rule. Dean v. 
Swift, 11 Vt. 33 

30. Dwight Be Merritt, 4 Fed. 614, 
18 Blatchf. 305; Neal- Millard Co. v. 
Owens, 118 Ga. 670, 45 SE 508, 115 
Ga. 959, 42 SE 266. 

[a] ‘Process held void: (1) Capias 
in action brought in violation of stat- 
ute. Roy v. Phelps,-83 Vt. 174, 75 A 13 
[quot Cyc]. (2) Declaration with- 
out process attached. Scarborough v. 
Hall, 67 Ga. 576. (8) Process that 
never issued from the court. Dwight 
v. Merritt, 4 Fed. 614, 18 Blatchf. 305. 
(4) Summons served on defendant but 
directed to some one else. Frank 
Adam WHlectric Co. vy. Witman, 16 Ga. 
A. 574, 85 SE 819. (5) Summons sub- 
scribed by wife when husband was the 
real plaintiff in interest. Bull v. Chi- 
CaO ete, FRAEC On 6 m., (2d) wie co fmeCGD) 
Summons that failed to certify pay- 
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-§§ 343-348] 


ed.°* Where the complaint setting out the cause of 
action is attached to the summons, there is something 
to amend by, and the summons is clearly amenda- 
ble. Original writs are amendable as well as any 
other process under a statute authorizing the court to 
amend “any process,”’* or under a statute of jeo- 
fails providing that the several courts shall proceed 
and render judgment according to the right of the 
case, notwithstanding any defect or want of form in 
the writ, process, or other pleading.*4 The power of 
the court to amend*® extends to warrants in criminal 
eases,°° and to affidavits and orders for service of 
process by publication.?* 

[§ 344] 3. Amendable Defects—a. In General. A 
frequently stated rule is that formal defects are 
amendable,** but defects of substance are not amend- 
able.®® 

[§ 345] b. Nature of Writ. The writ may be 
changed from a capias to a summons,*°® unless, under 
the statute, the capias in the particular action was 
void,*! or from a summons to a writ of attachment,*? 
or from an attachment to a summons.#? 

[§ 346] c. Contents of Writ Generally. With re- 
gard to its contents, process may, among other pur- 
poses,** be amended to add words required by statute 
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which have been omitted,*® to change the words to 
conform to. statutory requirements,*® to correct a 
mistake in the name of the county in which the proc- 
ess was issued,*7 to strike out surplusage,*® or to 
substitute a successor in office as indorser on the 
writ.4® Process may he amended to correct or supply 
a date therein or in the indorsement thereon,°*? if 
omitted or wrongly given, except in jurisdictions 
where the statute is construed as invalidating process 
for not complying with its terms in this respect.®! 
It also may be amended when it fails to state or to 
state correctly, when and where the complaint will be 
filed,°? or when it fails to show the authority for 
serving the attorney of the party instead of the party 
himself.°* 

[§ 347] d. Style. Process may be amended 
when it does not have the style required by law,*® 
as where it omits the name of the state in which the 
process was issued;°® and it has been held that an 
amendment may be allowed to cure a defect arising 
from the nonobservance of a constitutional direction 
as well as of a statutory one.°* 

[§ 348] e. Direction to Officer. When the writ is 
not directed to any officer,®® or to the wrong officer,°® 
it may be amended. If the sheriff cannot serve the 


ment of duty required by law. Eno v. 
Frisbie, 5 Day (Conn.) 122. (7) Writ 
of attachment not complying with the 
code. Barber v. Swan, 4 Greene 
(Iowa) 352, 61 AmD 124. 

31. U. S.—Buil -v: Chicago; etc:, 
R. Co., 6 F. (2d) 329; Dwight v. Mer- 
ritt, 4 Fed. 614, 18 Blatchf. 305. 

Ark.—Thompson v. McHenry, 18 
Ark. 537. 


Cal.—Baldwin v. Foster, 157 Cal. 
643, 108 P 714. 
Colo.—Union Pac., ete., R. Co. v. 


Perkins, 7 Colo. A. 184, 42 P 1047. 
Conn.—Eno v. Frisbie, 5 Day 122. 
Ga.—Neal-Millard Co. v. Owens, 118 

Ga. 670, 45 SE 508; Lowery v. Rich- 

mond, etc., R. Co., 83 Ga. 504, 10 SE 

123; Searborough v. Hall, 67 Ga. 576; 

Caldwell v. Alexander Seed Co., 17 Ga. 

A. 571, 87 SE 8438. 


Ind.—Treharne v. Matson, 46 Ind. 
A... 705, 93 NE 553. 
Iowa.—Barber v. Swan, 4 Greene 


352, 61 AmD 124. 
Ky.—Johnson v. State Bank, 5 T. B. 
Mon. 119. 
103 Me. 


Me.—Clark 
134, 68 A 633. r 

Mass.—Bell v. Austin, 13 Pick. 90. 

Mo.—Jarbee v. The Daniel Hillman, 
19 Mo. 141. 

Mont.—Sharman v. Huot, 20 Mont. 
555, 52 P 558, 68 AmSR 645. 

Nebr.—Watson y. McCartney, 1 
Nebr. 131. 

N. H.—Hoit v. Molony, 2 N. H. 322. 

N. J.—Anonymous, 6 N. J. L. 166 

N. Y.—Elias v. Hayes, 24 Misc. 754, 
53 NYS 858. 

N,. ©Ci—Fishell y.- Evans, 193 N. C. 
660, 137 SE 865. 

R. I.—Brainard. v. Mitchell, 5 R. I. 
alblale 

S. C.—Wilbanks vy. Willis, 31 S. C. 


L. 108. 
Vt.—Roy v. Phelps, 83 Vt. 174, 75 A 
(23 


v. Anderson, 


Va.—kKyles v. Ford, 2 Rand. 
a) we 

/Wis.—Kentzler v. Chicago, etc., R. 
Co., 47 Wis. 641, 3 NW 369. 

Que.—Dougan v. Montreal Tram- 
ways Co., 18 Que. Pr. 64. 

[a] Court of equity cannot “by al- 
lowing an amendment to a process 
which this court has decided could 
not be made, to vitalize a suit brought 
on the law side of the court, which as 


to one of the defendants was void be- 


cause he ‘had never been served with 
legal process.” Neal-Millard Co. vy. 
Owens, 118 Ga. 670, 45 SE 508. 

32. Kostrob v. Riley, (N. J. Sup.) 
143 A 863. 

[a] But where both writ and dec- 
laration are defective, it has been 
held that neither can be amended. 


Johnson v. State Bank, 5 T. B. Mon. 
(Ky.) 119. 

33. Bartholemew v. Chautauque 
County Bank, 19 Wend. (N. Y.) 99. 

34. Dean v. Swift, 11 Vt. 331. 

35. See cases supra note 27. 

36. Com. v. Vanmeter, 8 Ky. Op. 


37. See infra § 371. 

38. Ark.—Lowenstein v. 
64 Ark. 499, 43 SW 762. 

*‘Cal.—Brann v. Blum, 138 Cal. 644, 
72°P 168. 

Del.—Ennis v. Ennis, 5 Del. 390. 

Ga.—Hogan v. Hogan, 148 Ga. 151, 
95 SE 972. 

Ida.—Empire Mill Co. v. Benewah 
County Highth Judicial Dist. Ct., 27 
Ida. 383, 149 P 499 [foll Empire Mill 
Co. v. Shoshone County First Judicial 
Dist. Ct., 27 Ida. 400, 149 P 505]; Rid- 
enbaugh v. Sandlin, 14 Ida. 472, 94 P 
827, 125 AmSR'175. 

Me.—Harvey v. Cutts, 51 Me. 604. 

Mass.—Aldrich v. Blatchford, 175 
Mass. 369, 56 NE 700. 

Mo.—McMenamy Inv., ete., Co. v. 
Stillwell Catering Co., 175 Mo. A. 668, 
158 SW 427. 

N. H.—Parker v. Barker, 43 N. H. 
35, 80 AmD 130. 

N. Y.—Leetch v. Atlantic Mut. Ins. 
Co., 4 Daly 518. 

N. C.—Page v..McDonald, 159 N. C. 
38, 74 SE 642. 

S. C.—Kennedy v. Holden, 34 S. C. 
Pew oe \ 

Tex.—Galveston, ete, R. Co. v. 

Coker, (Civ. A.) 1385 SW 179. 


Gaines, 


Vt.— Elwell v. Olin, 99 Vt. 460, 134 


A 592. 

W. Va.—Brown v. Cook, 77 W. Va. 
356, 87 SE 454, LRA1916D 220. 

B. C.—Van Wassenaer v. Adams, 38 
B. C. 275, [1927] 3 DomLR 180, [1927] 
2 WestWkly 287. 

[a] Where leave to file amended 
declaration is given, the writ may 
also be amended to conform. Brown 
v.. Cook, 77 W. Va. 356, 87 ‘SH 454, 
LRAI916D 220. / 


39. Kentzler v. Chicago, etec., R. 
Co., 47 Wis. 641, 3 NW 369. 
40. Ennis v. Ennis, 5 Del. 390; 


Harvey v. Cutts, 51 Me. 604. 

41. Roy v. Phelps, 83 Vt. 174, 75 

AVS. 

42. Carter v. Thompson, 15 Me. 

4. 

43. Ripley v. Harmony, 111 Me. 91, 
61 


44. See infra §§ 347-356. , 

45. Schack'v. Bryan, 118 Misc. 90, 
193 NYS 548. 

46. Mishkind-Feinberg Realty Co. 
v. Sidorsky, 189 N. Y. 402, 82 NE 448; 
Elwell v. Olin, 92 Vt. 460, 134 A 592. 

[a] Rule applied to a replevin 


writ directing the officer to take the 
bond in “total”? the value, instead of 
“double” the value, of the property. 
Elwell v. Olin, 99 Vt. 460, 134 A 592. 

47. Hoyt v. Smith, 83 Vt. 412, 76 
A 107 (writ reciting issue in Wash- 
ington County when in fact it was is- 
sued in Caledonia County). 

48. Lowenstein v. Gaines, 64 Ark. 
499, 48 SW 762; Harvey v. Cutts, 51 
Me. 604. 

[a] Thus, where a Summons com- 
manding defendant to answer on the 
first day of the next spring term of 
court, correct in other respects, con- 
tained the unnecessary clause, ‘‘which 
will be on March 25, 1895,” when the 
term commenced on the first day of 
April, it was error, and an abuse of 
discretion, to refuse to allow the 
summons to be amended by striking 
out said clause, and to dismiss the ac- 
tion. Lowenstein vy. Gaines, 64 Ark. 
499, 48 SW 762. 

{[b] Striking out capias clause.—A 
summons containing by mistake an 
order ‘‘to take the body’’ may be 
amended by striking out the capias, 
where it was served as a Summons. 
Harvey v. Cutts, 51 Me. 604. 

49. Paine v. Gill, 2 Mass. 136. 

50. Driscoll v. Stanford, 74 Me. 
103; Kennedy v. Holden, 34 S. C. L. 
175; Van Wassenaer v. Adams, 38 B. 
C275) [L927 13. DomLR T80y PLo27 2 
WestWkly 287. 

51. Pollard v. Wilder, 17 Vt. 48. 

52. Foster v. Wood, 1 AbbPrNS (N. 
Y.) 150, 30 HowPr 284; Keeler v. 
Betts, 3 CodeRep (N. Y.) 183. 

53. Aldrich. v..4 Blatchford; 275 
Mass. 369, 56 NE 700. 

54. See supra § 30. 

55. Ark.—Mitchell 
Ark. 414. 

Fla.—Guarantee Trust, ete., Co. v. 
Buddington, 23 Fla. 514, 2 S 885. 

Ill.—State Bank yv. Buckmaster, 1 
Til. 176. 

Wis.—lIlsley v. Harris, 10 Wis. 95. 

Ont.—Hamilton Bank v. Baldwin, 
28 Ont. L. 175, 12 DomLR 232 [dism 
app 4 OntWN 729, 24 OntWR 21]. 

{a] Not running in name of state. 
—Mitchell v. Conley, 13 Ark. 414. 

{b] Writ in name of deceased sov- 
ereign.—Hamilton Bank v. Baldwin, 
28 Ont. L. 175, 12 DomLR 232 [dism 
app 4 OntWN 729, 24 OntWR 21]. 

56. .Harris iv. Jenks, 38) 111-475. 

57. Ilsley v. Harris, 10 Wis. 95. 

58. Hogan v. Hogan, 148 Ga. 151, 
95 SE 972; Mitchell v. Long, 74 Ga. 
94; Averett v. Forman, 29 Ga. A. 74, 
113 SE 701. 

59. U. S.—Armstrong v. Kansas 
City Southern R. Co., 192 Fed. 608. 

Ark.—Chicago Mill, ete, Co. vy. 


v. ‘Conley, 13 
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writ and for that reason it is directed to another offi- 
cer, a failure to recite the facts making such direction 
necessary may be cured by amendment.°° 

[§ 349] f. Designation of Court and Place of Tri- 
Process may be amended to add the name,°? 
or to make a correction in the name,** of the court 
also to designate 
the county in which plaintiff desires trial.°4 

[§ 350] g. Names and Addresses of ‘Parties and 
An amendment may be allowed to cor- 
rect the name of a party plaintiff or defendant,°° or 
to correct an error in plaintiff’s address,°® or to state 
the residence of defendant,*? or to add an indorse- 
ment of the name of the person for whose use the ac- 
tion was brought,°® or to substitute for the equitable 
owner’s name the name of the legal owner for the 
use of the equitable owner,®® unless it involves an 


al.61 


in which the action was brought; 


Attorneys. 


Lamb, 174 Ark. 258, 295 SW 27. 
G 1a oil 


a.—s 
Charlt. 537; Averett v. Forman, 29 
Ga. AAS T3585) 704), 

Mass.—Wood v. Ross, 11 Mass. 271; 
Hearsey v. Bradbury, 9 Mass. 95. 

Mo.—McMenamy Inv., ete., Co. v. 
Stillwell Catering Co., 175 Mo. A. 668, 
158 SW 427 

N. Parker v. Barker, 43 N. H. 
35, Kee yep 130. 

Y.—Bronson: v. Earl, 17 Johns. 

63. 


Vt.—Chadwick v. Divol, 12 Vt. 499. 

Que.—Houle v. Paquet, 20 Que, Su- 
per. 297. 

[a] Where writ is properly served. 
—If a writ is directed to the wrong 
officer but is properly served by the 
right one, the defect is cured. Askew 
v. Stevenson, 61 N. C 8. 

60. Thompson v. Bremage, 14 Ark. 
59; Moss v. Thompson, 17 Mo. 405. 

61. See supra § 32. 

62. Walker v. Hubbard, 4 HowPr 
(N. Y.) 154; Theriault v. Evans, 7 
Terr. L. 490, 4 WestLR 550. 

63. Sivaslian v. Akulian, 166 NYS 
535; Galveston, etc., R. Co. v. Coker, 
(Tex. Civ. A»), 135 SW 179. 

64. Wallace v. Dimmick, 24 Hun 
(N. Y.) 635 [dist Osborn v. McClos- 
key, 55 HowPr (N. Y.) 345]. 

655° U. S.—Gulf, ete, R-' Co. v: 
James, 48 Fed. 148, 1 CCA 53; Elliott 
v. Holmes, 8 F. Cas. No. 4,392, 1 Mc- 
Lean 466. 

Ala.—Ex p. Howard-Harrison Iron 
Co., 119 Ala. 484, 24 S 516, 72 AmSR 

928. 


34 Ark. 


Sey .—Martin v. Godwin, 
6 

Cal.—Thompson v. Southern Pac. 
Coz, 180: Cal. 730, 188 P 153. 

-Colo.—Erdman v. Hardesty, 14 Colo. 
ee 9p 160) P 360; 

Ga.—Rome R. Co. v. Sullivan, 14 
Ga. 277; Grand Lodge K. P. v. Mas- 
sey, 35 Ga. A. 140, 182 SE 270; Bell 
vy. Pate, 28 Ga. A. 195, 110 SH 498; 
Greenwood Theatrical Agency y. Al- 
kahest Lyceum System, 19 Ga. A. 724, 
92 SE 301. 

Ind.—Chicago, ete., Air Line R. Co. 
v. Johnston, 89 Ind. 88; Shackman v. 
Little, 87 Ind. 181. 

Me.—Griffin v. Pinkham, 60 Me. 123. 

Mass.—Langmaid v. Puffer, 7 Gray 


378; Crafts v. Sikes, 4 Gray 194, 64 
AmD 62; Kincaid v. Howe, 10 Mass. 
203. 


pa er v. Backus, 18 Mich. 

Minn.—Morrison County Lumber 
Ses v. Duclos, 131 Minn. 173, 154 NW 
952. 

Mo.—Taylor v. Missouri Pacific R. 
Co., 311 Mo. 604, 279 SW 115; Stone 
v. Travelers’ Ins. Co., 78 Mo. 655. 

N. H.—Belknap County v. Clark, 58 


N. Buaee Lebanon vy. Griffin, 45 N. 
H. 3 

N. Y.—Stuyvesant v. Weil, 167 N. 
Y. 421, 60 NE 738, 58 LRA 562; Stan- 


ton v. Leland, 4 E. D. Smith 88; Corn 
v. Heymsfeld, 75 Misc. 478, 133 NYS 
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ment.*1 


447; Hirsch v. Camman, 56 Misc. 349, 
106 NYS 814; Matter of Georgi, 35 
Misc. 685, 72 NYS 431; Mack v. Amer- 
ican Express Co., 20 Misc. 215, 45 NYS 
362; McKane v. Adams, 1 NYS 580; 
Butler Hard Rubber Co. v. Solomon 
Toube Co., 88 NYCivProc 23, 2 NY 
CityCt 41; Skoog v. New York Nov- 
elty Co., 4 NYCivProc 144. 

N. ©.-Chancey v. Norfolk, etc., R. 
Conant INS CHV 56,0885 346; Forte 
v. Boone, 114 N. Cc. T7619. SE 632; 
rane oe Seaboard, etc., R. Co., 50 N. C. 

N. D.—Gans v. Beasley, 4 N. D. 140, 
59 NW 714, 

Okl.—Citizens’ Nat. Bank v. Wis- 
well, 88 Okl. 194, 212 P 583. 

Pa:—Downey v. Garard, 24 Pa. 52; 
Markel v. Dowling & Co., Inc., 5 Pa. 
Dist. & Co. 408; Dresher v. Williams, 
@ Pa. Con4, : 

Tenn.—Jones v. Miller, 1 Swan 319. 

Tex.—Texas, etc., R. Co. v. Trues- 
dell; 21, Tex. "Civ. A. 125, 51 SWwe272: 

Vt.—Hathaway v. Sabin, 61 Vt. 608, 
18 A 188.- 

W. Va.—Varney v. Hutchinson 
Lumber, etc., Co., 64 W. Va. 417, 63 
SE 203. 


N. B.Stewart v. Canadian Pac. R. 
Con soe Ne Slo. 

Que.—Erdrich v. Barry, 39 Que. Su- 
per. 326. 

Sask.—Kasindorf v. Hudson’s Bay 
Ins. Co’. \2 Sask. Ia. 215,91) Westhk. 
143 [app dism 2 Sask. L. .510, 12 
WestLR 285]. 

[a] Names of partners.—(1) Sum- 
mons in an action against a firm, in 
which defendants are designated only 
by their firm name, may be amended 
in the trial court so as to show the 
names of the partners. Gans v. Beas- 
ley, 4 N. D. 140, 59 NW 714. (2) Sum- 
mons brought in the name of a firm 
may be, amended by substituting 
therefor the names of the partners. 
Kasindorf v. Hudson’s Bay Ins. Co., 
2 Sask. L. 215, 11 WestLR 143 [app 
dism 2 Sask. L. 510, 12 WestLR 285]. 

66. Brooklyn Bldg. Material Co. v. 
De Goods, 128 Misc. 917, 206 NYS 678. 

67. White v. Harts. 3b Gare 2695 
Raney v. McRae, 14 Ga. 589, 60 AmD 
660; Patten v. Starrett, 20 Me. 145; 
Gooch y. Bryant, 13 Me. 386. 


68. Paterson Tp. v. Munn, 18 N. J. 
L. 440. 
69. Brandt Mercantile Co. v. Lang, 


100 Misc. 328, 56 S 447. 

70. Frank v. Union Cent. L. Ins, 
Co., 130 Fed. 224. 

{a] Thus, leave will not be grant- 
ed to amend the writ, before the ap- 
pearance of defendant or the service 
of the writ and the filing of pleadings 
in the cause, by inserting the name 
of a third person as plaintiff suing 
for the use of the persons originally 
named as plaintiffs, where such third 
person is not before the court nor 
within the jurisdiction, and cannot be 
served with notice of the application, 
even though it is proposed to reserve 
to him the right to object to the or- 


names already there. 


' 


adjudication upon the rights of a third person not 
before the court and without its jurisdiction.7° Mat- 
ter of description of a party whose name already ap- 
pears in the writ may be added or changed by amend- 
If the mistake is made by the elerk in tak- 
ing the name from a memorandum or precipe filed 
with him, the writ may be amended from such mem- 
orandum or precipe.?? 
parties which would materially alter the writ will not 
be allowed,7? as, for example, to substitute another’s © 
name for that of the sole party plaintiff,** or sole 
party defendant,’® or to add a party plaintiff’s’® or 
defendant’s name to a writ which had none,** or to 
add the name of a plaintiff** or defendant*® to the 
But where no one is harmed’ 
thereby, the heirs of a deceased party defendant may 
be added by amendment,*° or a father’s name as de- 


An amendment in names of 


der, such an order being, in form at 
least, an adjudication of the right to 
so use his name. Frank v. Union 
Cent. L. Ins. Co., 130 Fed. 224. 

71. Conn.—Craft v. Rolland, 37 
Conn, 491. 

Me.—Marston v. F.C. eid Mer- 
eantile Co., 110 Me. 535, 87 A 220. 

N. C.—Chancey v. Norfolk, ae R. 
Co., 171 N. C. 756, 88 SE 346 

-N. D.—Goldstein v. Pater Fox Sons 
Co., gent D. 636, 135 NW 180, 40 LRA 
NS 5 

OR ecieiseny Nat. Bank vy. Wis- 
well, 88 Okl. 194, 212 P 583. 

[a] Corporate name.—A writ de- 
scribing defendant as a domestic cor- 
poration may be amended to make it 
a foreign corporation. Marston v. F. 


(OA see teres Weg ase ao Co., 110 Me. 
B33) Ou Ae eS 
[b] Partnerghin -——A summons and 


complaint erroneously naming a de- 
fendant partnership a _ corporation, 
personally served in the state on a 
partner as managing agent of the al- 
leged corporation, is a valid service 
on the partner and partnership, and 
may, with the complaint served, be 
amended to show the partnership. 
Goldstein v. Peter Fox Sons Co., 22 N- 
D. 636, 135 NW 180, 40 LRANS 566. 

{c] Fictitious name.—A name de- 
scribed as fictitious may be changed 
by striking out the fictitious clause 
when it is learned that the name is 
not-fictitious. Italian Importing Co. 
v. Spodaro, 63 Misc. 320, 117 NYS 135. 

72. Furniss v. Ellis, 9 F. Cas. No. 
5,162, 2 Brock. 14; Nimmon v. Worth- 
ington, 1 Ind. 376; Beck v. Williams, 
5 Blackf. (Ind.) 374. 

73. See cases infra notes 74-79. 

74 Clark v. Anderson, 103 Me. 134, 
68 A 633; Dougan v. Montreal Tram- 
ways Co., 18 Que. Pr. 64. 

75. U. S.—Comegyss v. Robb, 6 F. 
Cas, No. 3,049, 2 Cranch G. C. 141, 

Colo.—Union Paces! ete. aR. Cowon 
Perkins, 7 Colo. A. 184, 42'P 1047. 

Ga.—Neal-Millard Co. v. Owens, 115 
Ga. 959, 42 SE 266; White v. Brown, 
10 ae oN 530, 73 SE 858. 

J.—Maitlana V. Henry R. Worth- 
inary 59 N. J. L114, 35 A 759. 

N. Y.—Elias v. Hayes, 24 Misc. 754, 
53 NYS 858. 
rene Jones v. Sutherland, 73 Me. 

77. Frank Adams Electric Co. v. 
Witman, 16 Ga. A. 574, 85 SE 819. 

78. Baldwin v. Foster, L5Y Cal643. 
108 P 714; Jarbee v. The Daniel Hill 
man, 19 Mo. 141; Fishell v. Evans, 
193 N. C. 660, 137 SB 865. 

79. Fleishner v. Sacks, 140 NYS 
409; Holmes v. Daniels, 86 NYS 19. 
See’ Christal v. Kelly, 88 N. Y. 285 
[aff 24 Hun 155] (addition of a joint 
defendant by consent of the parties 
without court action thereon will not 
invalidate the judgment against the 
original parties). 

80. Steinhardt v. Baker, 20 Misc. 
470, 46 NYS 707 [aff 25 App. Div. 197, 
4 Mrs 357 (aff 163 N. Y. 410, 57 NE 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note nu™ er. 
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fendant substituted for the son’s.3! And it has been 
held that, under a statute authorizing the court by 
amendment to correct a mistake in the name of a 
party, “or a mistake in any other respect,”®? the 
name of a party entirely omitted from the summons 
may be supplied.** If a defendant accepts service 
on .a summons in blank, the blank may be filled in 
later by amendment.’ Also a writ may be amend- 
able by striking out the name of a joint party.®> 

Capacity of party. An amendment specifying or 
altering the capacity in which plaintiff sues,’* or the 
capacity in which defendant is sued,®? may be al- 
lowed, but not when the new description would 
change a civil action into a criminal prosecution.’® 

[§ 351] h. Names and Addresses of Attorneys. 
A summons may be amended when it fails to give the 
address of plaintiff’s attorney,’® or by substituting 
the indorsement of the name of an attorney of the 
court for that of one not admitted to practice in the 
court.®° 

[§ 352] i, Form or Cause of Action. A writ may 
be amended by designating the form of action,®! or 


81. Morrison County Lumber Co. 91. 


PROCESS 


Chester, ete., Coal, ete, Co. v. 
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by stating the nature of the cause of action.®2 But 
a change in the form or cause of action eannot be 
made where it would prejudice defendant,®* unless 
it is done with the consent of the parties,°* or after 
appearance of defendant and without prejudice to his 
rights.°° The writ may be amended by changing the 
indorsement thereon so as to add other counts to the 
declaration. ® 

[§ 353] j. Relief and Amount of Damages: A 
writ may be amended by stating the nature of the re- 
hief demanded,*? or by stating,®* or by reducing®® or 
increasing,! the amount of damages asked for. And 
the amount may be inereased, even though in its 
amended form it could not have been served by the 
officer who served the original writ,? or been made re- 
turnable to the court to which the original writ was 
returnable.* But it has been held that, in an action 
where the jurisdiction of the court depended on the 
amount of damages claimed, the omission from the 
writ of any amount claimed affected the jurisdiction 
of the court and precluded it from assuming jurisdic- 
tion even for the purpose of amending the writ.* 


Fla.—Campbell v. Chaffee, 6 Fla. 


“under St. 


v. Duclos, 131 Minn. 173, 154 NW 952. 

82. See statutory provisions. 

83. -Van Wyck v. Hardy, 4 Abb. 
Dee. (N. Y.) 496, 89 HowPr 392. 

84. Wicker v. Pope, 40S. C. L. 366. 

85. Doherty v. Bird, 116 Me. 416, 
102-A 229. 

86. Anderson v. Brock, 3 Me. 243; 
Drew v. Farnsworth, 186 Mass. 365, 71 
NPE 783; Martin v. Johnson, 8 Daly 
(N. Y.) 541; British Columbia Furni- 
ture Co. v. Tugwell, 7 B. C. 361. 

fa] Change to representative ca- 
pacity.— Where a summons showed 
plaintiff suing individually and alone, 
but the complaint showed him suing 
for himself and other stock-holders 
of defendant corporation, under Code 
Civ. Proc. § 723, providing for the 
amendment of any process in further- 
ance of justice, on a motion to strike 
the complaint, decision would be re- 
served for five days from publication 
of the memorandum decision to en- 
able plaintiff to amend the summons 
to conform to the complaint, in de- 
fault of which the motion would be 
granted. Wohlfarth v. National Px- 
port Assoc., 57 Mise. 137, 107 NYS 540. 

87. Stokes v. Robertson, 143 Ga. 
721, 85 SE 895; Johnson vy. Somerville 
Dyeing, etc., Co. 15 Gray (Mass.) 
216; Southack v. Gleason, 49 Misc. 
445, 98 NYS 859. 

[a] Partners individually.—A writ 
issued against two persons as co- 
partners, on the ground that they 
were stockholders in a corporation, 
(1851) ce 815, and were 
therefore liable for the corporate 
debts on the insolvency of the com- 
pany, may be amended by charging 
them individually. Johnson v. Som- 


erville Dyeing, ete. Co. 15 Gray 
(Mass.) 216. ; 
[b] Administrator.—A summons 


may be amended to show that defend- 
ant is sued as administrator and not 
individually. Stokes v. Robertson, 
143 Ga. 721, 85 SH 895. 

88. Walton v. Kirby, 3 N. C. 174. 

fa] Adding “who sues for the 
county.”—A writ could not be amend- 
ed by inserting, immediately after the 
name of plaintiff, the words, “who 
sues for the county as well as for 
himself,” as the amendment would 
convert the writ in a civil case to a 
penal action, and the court will _not 
aid a prosecutor ona penal act. Wal- 
ton v. Kirby, 3 N. C. 174. 

89. Watson v. Pennsylvania R. Co., 
232 Fed. 906; Wiggins v. Richmond, 
Arbona_ v. 
Christianson, 26 Rico 250; 
Beaver Lumber Co. -v. Eckstein, 1 
Sask. L. 134, 8 WestLR 439. 

£0. Jewett v. Garrett, 47 Fed. 625; 
Hammond-Chandler Lumber Co. v. 
State Industrial Commn., 163 Wis. 
596, 158 NW 292. f 


Lickiss, 72 Ill. 521; Smith.v. West 
Maryland R. Co., 35 Pa. Co. 701; Rid- 
dell v. Vipond, 27 Que. Pr. 308; Davis 
v. Chauvette, 27 Que. Pr. 207; Vanier 
v. Vanier, 26 Que. Pr. 324; Montreal 
Bank v. Vineberg, 25 Que. Pr. 351; 
Arnold vy. Canadian Motors, 14 Que. 
Pr. 394. 

nathan Cal.—Polock v. Hunt, 

Ill.—Chester, ete., Coal, etc., Co. v. 
Lickiss, 72 Ill. 521; Hays v. Peo., 127 
Tle A. 5299) 

Ind.—State v. Hood, 6 Blackf. 260. 

Md.—Baltimore F. Ins. Co. v. Mc- 
Gowan, 16 Md. 47. 

Pe Y.—Horowitz v. Decker, 88 NYS 

Pa.—Smith v. Western Maryland R. 
Cot, 18 Pa. Dist, 918. 
sae C.—Wilson v. Pyles, 32'S. C. L. 

[a] Precipe to amend by.—The 
clerk having omitted to state in a ca- 
pias ad respondendum the nature of 
the action or the amount claimed, it 
was held that the mistake might be 
amended by the precipe. State v. 
Hood, 6 Blackf. (Ind.) 260. 

93. Watson v. McCartney, 1 Nebr. 
131; Lane v. Beam, 19 Barb. (CN. -Y.) 
51, 1 AbbPr 65; Wilbanks v. Willis, 
sis. CE 108s, Blouin lv. (Green 7. 
Vt. 528, 101 A 443. 

[a] Contract to tort. — Where 
plaintiffs have begun their action as 
on contract purposely and deliberate- 
ly, in order that they may obtain an 
attachment against defendant as a 
nonresident and also procure an or- 
der for publication against him, and 
they by those means procure his ap- 
pearance, they will not be permitted 
to amend the summons, by making 
it state an action of tort for con- 
verting plaintiffs’ goods. Lane v. 
Beam, 19 Barb. (N. Y.) 51, 1 AbbPr 


2 Cal. 


5. 

{b] “Trustee process cannot be 
used to commence an action of tort. 
Nor can the writ be amended by strik- 
ing out the trustee clause. Blouin vy. 
Green, 91 Vt. 528, 101 A 443. 

94, Anonymous, 2 N. C. 401. 

95. Cooper v. Kinney, 2 Hilt. (N. 
Y.) 12, 6 AbbPr 380; 

96. Moore v. Smith, 19 Ala. 774. 
See Guinness v. Caraher, [1900] 2 Ir. 
505 (where doubt as to power to al- 
low amendment was expressed, but 
the case was decided on the ground 
that the amendment as proposed was 
insufficient to sustain the action). 


97. Chamberlain v. Bittersohn, 48 
Fed. 42. A 
98. Colo.—Sage Inv. Co. v. Haley, 


59 Colo. 504, 149 P 487, 439 [cit Cyc]. 
Conn.—Sanford y. Bacon, 75 Conn. 
541, 54 A 204. 


724. 
Pigs Bie een ge v. Turner, -22' TH. 


Ind.—State v. Hood, 6 Blackf. 260. 

Me.—Hare v. Dean, 90 Me. 308, 38 A 
227; McLellan vy. Crofton, 6 Me. 307. 
Ra ee gto v. Warfield, 13 Metc. 

Mich.—Groat v. Detroit United R. 
Co., 153 Mich. 165, 116 NW 1081. 
Pome Sere S v. Collins, 13 Miss. 

N. C.—McBride v. Welborn, 119 N. 
C. 508, 26 SH 125, 

Oh.—Stone v. Cordell, 1 Oh. Dec. 
(Reprint) 166, 3 WestLJ 79; Renz v. 
Schmid, 16 OhNPNS 223. 

[a] Precipe to amend by.—Where 
the amount of damages sued for is 
stated in the precipe, but omitted in 
the summons, the court will grant 
leave to amend. Campbell v. Chaffee, 
6 Fla. 724; Thompson v. Turner, 22 
389; State v. Hood, 6 Blackf. 
(Ind.) 260. 

99. Brann v. Blum, 138 Cal. 644, 72 
P 168; Converse v. Damariscotta 
Bank, 15 Me. 4381. 

1. Ill—Peo. v. May, 198 Ill. A. 625. 

Me.—Merrill v. Curtis, 57 Me. 152. 

Mass.—Laxton v. Hay, 211 Mass. 
463, 98 NE 29, AnnCasi913B 709; 
Graves v. New York, etc., R. Co., 160 
Mass. 402, 35 NE 851; Danielson v. 
Andrews, 1 Pick. 156. 

Mich.—Groat v. Detroit United R. 
Co., 1538 Mich. 165, 116 NW 1081. 

i N. Y.—Deane v. O’Brien, 13 AbbPr 

WV 


N. C.—Clayton v. Liverman, 29 N. 
Cc. 92 


s 92. 
Pa.—Clark v. Herring, 5 Binn. 33." 
2. Neszery v. Beard, 226 Mass. 332, 
115 NE 420; Quaglieri v. Venditti, 
40 R. I. 537, 102 A 177. 

S. Neszery v. Beard, 226 Mass. 332, 
115 NE 420. 

4 Hoit v. Molony, 2 N.. B. 822: 

[a] Reason for rule.—‘‘The objec- 
tion to our jurisdiction, and conse- 
quently our right to grant an amend- 
ment or make any other order as to 
this cause than to dismiss it, is nota 
personal privilege or local restraint, 
which may be waived by those for 
whose benefit they are introduced; 
and which are in law waived by 
pleading to the merits. This ob- 
jection is of a public nature, reaches 
the court itself, and any thing done 
by us in the present action would be 
coram non judice. We are bound to 
notice such an objection ex officio; 
and as the allowance of even an 
amendment would be an assumption 
of jurisdiction, the plaintiff is. with- 
out redress, except by the commence- 
ment of a new action.” Hoit v. Mo- 
lony, 2 N. H. 322, 324. 
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[§ 354] k. Directions for Return or Appearance.°® 
Under the rule that void process is not amendable,® 
writs held void because violating some mandatory 
provision of law relating to directions therein as to 
the return of the process are not amendable.* 
returnable to a court without jurisdiction of the pe- 


tition is void and not amendable.® 


rule that formal defects are amendable,® where the 
writ is tested in the name of the judge of the court 
having jurisdiction,!° or a copy of the complaint giv- 
ing the correct information is served with the sum- 
mons,'t an error in the description of the court may 
be amended, where it appears that defendant has not 
been misled thereby. Other defects in the directions 
for return and answering, not affecting the validity 
of the writ, may be amended in the discretion of the 
court in the absence of any showing of injustice or 
And so, where de- 
fendant appeared at the legal time of holding the 
court and at which the process ought to have required 
him to appear,?% or if, failing to appear, it is shown 
that he bas received notice by service of the writ,!* 
or by the terms of his bond in the ease of bail,1° or 


prejudice resulting therefrom.?? 


5. See supra §§ 35-40. 

6. See supra § 343. 

7. See cases infra this note. 

[a] Writs not amendable. — (1) 
Capias with more than a year inter- 
vening between teste and return. 
Burk v. Barnard, 4 Johns. (N. Y.) 309. 
(2) Capias returnable out of term. 
Miller v. Gregory, 4 Cow. (N. Y.) 504; 
Chandler vy. Brecknell, 4 Cow. (N. Y.) 
49. (3) Process returnable to a day 
which is not a legal return day. 
Kyles v. Ford, 2 Rand. (23 Va.) ‘1. 
(4) Summons in replevin suit return- 
able ‘forthwith’? instead of a few 
days. Tucci v. Romeo, 94 Misc. 317, 
158 NYS 262. (5) Summons issued 
during a term of court and returnable 
instanter. Joinder v. Delta Bank, 71 
Miss. 382, 14 S 464. (6) Summons 
omitting to state the place of ap- 
pearance. Anonymous, 6 N. J. L. 166. 
(7) Summons to answer in six days, 
instead of twenty days. Schoffel v. 
Goodstein, 107 Misc. 695, 177 NYS 
844. (8) Where more than one term 
of court intervened between the teste 
and the return day. Van Ness v. Har- 
rison, 3 N. J. L. 214. (9) Writ return- 
able upon a day out of term. Wood 
Wer enlly bawN oe. jai. 

8. Lowrey v. Richmond, etc., R. 
Co., 838 Ga. 504, 10 SE 123; Hawkins 
v2 .Com., 1 TB. Mon. (Ky.) 1443, Land 
v. Christenson, 109 Nebr. 101, 189 NW 
838. 

[a] Process not amendable.—(i) 
Attachment returnable in circuit court 
instead of in justice’s court which 
alone had jurisdiction. Hawkins v. 
Comaelsct. B. Mon. CKy;)) (b44. 62) 
Summons to answer in county court 
instead of in district court in which 
action was brought. Land v. Chris- 
tenson, 109 Nebr. 101, 189 NW 8388. 

9. See supra § 3438. 

Kelly v. Fudge, 2 Ga. A. 759, 59 


—To a suit in a city court; with 
prayer for process to that court, there 
was attached process tested in the 
name of the judge of that court, re- 
quiring defendant to appear “at the 
next superior court,’ at a date named 
for the next regular term of the city 
court. The process was amendable by 
striking the words ‘“‘superior court” 
where they appeared and inserting the 
words ‘city court.” Kelly v. Fudge, 
21GarwAsy 7595 259) SE} a:9t 

11. Galveston, etc., R. Co. v. Coker, 
(Tex. Civ. A.) 185 SW 179. 

12. U.S.—Speare v. Stone, 193 Fed. 
375, 118 CCA 301; Stone v. Speare, 
Lib) Wed. 584 iLatt 193 Beas 375; 103 
CCA 301]. 


PROCESS 


A writ 


But, under the 


Ark.—Fisher v. Collins, 25 Ark. 97. 

Ga.—U. S. Fidelity, ete. Co. v. 
Cornelia First Nat. Bank, 149 Ga. 
132, 99 SE 529; Hogan v. Hogan, 148 
Ga. 151, 95 SE 972. 
SE ee v. Sampson, 9 Ind. 

Kan.—Young v. Newbold, 114 Kan. 
86, 217 P 269. 

Minn.—Lockway v. Modern Wood- 
men of America, 116 Minn. 115, 133 
NW 398, AnnCas19138A 555. 


N. Y.—Gribbon y. Freel, 93 N. Y. 
93, 65 HowPr 273, McCartyCivProc 
482; Bilder v. Morse, 214 App. Div. 


632, 212 NYS 581; Spruhn v. Brown, 
63 Misc. 46, 116 NYS 568. 

N. C.—Page v. McDonald, 159 N. C. 
38, 74 SE 642; Simmons y. Norfolk, 
ete., Steamboat Go.,.113 N. C: 147, 18 
SE 117, 37 AmSR 614, 22 LRA 677. 

13. U. S.—Speare v. Stone, 193 
Med. 375, 113 CCA 301 _[aff 175 Fed. 


584]. 

Ga.—Lamb v. Tucker, 146 Ga. 216, 
91 SE 66; Turpin vy. Taylor, 143 Ga. 
224, 84 SE 547; Townsend v. Stod- 
dard, 26 Ga. 430. 

Iowa.—Graves vy. Cole, 2 Greene 467. 

Me.—Lawrence v. Chase, 54 Me. 196. 

Mass.—Hamilton v. Ingraham, 121 
Mass. 562; MclIniffe v. Wheelock, 1 
Gray 600. 

Miss.—Harrison vy, 
Bank, 10 Miss. 307. 

Nebr.—Barker Co. v. Central West 
Inv. Co., 75 Nebr. 48, 105 NW 985. 

N. Y.—Elder v. Morse, 214 App. Div. 
632, 212 NYS 581; Spruhn v. Brown, 
63 Misc. 46, 116 NYS 568. 

“The defendant is not prejudiced in 
the sense of the statute by so amend- 
ing the writ as to make its legal con- 
struction conform to that which he 
would naturally place upon the lan- 
guage. Such an amendment merely 
deprives him of an artificial ground 
for saying that he was notified to do 
an impossible thing—to appear in the 
past instead of in the future. The 
important matters of substance are 
these: The defendant received notice 
which he understood, the summons 
was actually served, and the officer 
was instructed by the plaintiff’s at- 
torney to serve it. Must these sub- 
stantial facts be overridden by ob- 
jections to the form of what was 
done? Must the date of this writ 
stand unchanged, as a premise from 
which, if granted, can be drawn an 
artificial legal conclusion that is con- 
trary to the common sense conclu- 
sion that the defendant knew very 
well what was meant?’ Speare y. 
Stone, 193 Fed. 375, 377, 113 CCA 301. 

14. Young v. Newbold, 114 Kan. 86, 
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537; 


[§§ 354-355 - 


if he has filed his answer,'® there is no prejudice to 
defendant’s right, and the writ is amendable. Where 
it appears that some of the defendants have appeared 
and others have not, the directions for return may 
be amended if reservice on defendants who have not 
appeared is provided for.17 
turnable at the wrong place,'8 or if it fails to name 
the place,?® it is amendable, when it appears that 
defendant has not been prejudiced. But, if defend- 
ant has had no notice of the swit and does not appear, 
the amendment should be refused.?° 
day is properly given, an amendment may be allowed 
changing it to the next term, when the amendment 
would be in furtherance of justice.?+ 
nite designation of the return day may be made defi- 
nite by amendment.?? 

Resultant injustice in consequence of a refusal to 
amend constitutes an additional reason for allow- 
ing such amendments.?? 

[§ 355] 1. Date, Teste, Signature, and Seal.** 
Process may be amended when the date of its issu- 
ance is omitted or incorrectly stated.?° 
be amended when the seal of the court is omitted,*® 


If a writ is made re- 


If the return 


And an indefi- 


Process may 


217 P 269; Lawrence Harbor Colony 
v. American Surety Co., 70 N. J. L. 


589, 57 A 390; McEvoy v. Hudson 
County School Dist. No. 8, 38 N. J. 
Eq. 420. 

155 Merrill ‘v. Barnard, *61) N:8Gs 
569. 
é 16. Thomas v. Womack, 64 N. C. 
Bis 

17. Turpin v. Taylor, 143 Gal 224, 


84 SE 547. 

18. Kelly v. Fudge, 2 Ga. A. 759, 
59 SE 19; Kimball v. Wilkins, 2 Cush. 
(Mass.) 555; Inman vy. Griswold, 1 
Cow. =(NY.) P98! 

[a] Writ returnable “before us, 
at,” instead of ‘before our justices 
of our Supreme Court of Judicature, 
at,’ may be amended. Morrell v. 
Wagegonner, 5 Jahns. (N. Y.) 233. 

19. Gould v. Meyer, 129 Misc. 166, 
220 NYS 812. But see Anonymous, 6 
N. J. L. 166 (where the writ only 
summoned defendant “to appear be- 
fore the justices of the Supreme 
Court,” without designating any place 
of appearance). 

20. Thompson vy. McHenry, 18 Ark. 

Bell v. Austin, 13 Pick. (Mass.) 
90; Brainard v. Mitchell, 5 R. IL 
Ith; Perry. v. Perry,<94 Vit. 487, 112 
A 682. 

21. assiter v. Carroll, 87 Ga. 731, 
13 SH 825 

22. Ames vy. Weston, 16 Me. 266. 

23. Spruhn vy. Brown, 63 Misc. 46, 


116 NYS 568 (as where the day on- 


which the summons was served was 
the last day in which the action 
could be brought to avoid the statute 
of limitations). 

24. See supra §§ 34, 44-46. 

25. Gilbert v. South Carolina In- 
terstate, etc., Hxposition Co., 113 Fed. 
523; Jackson v. Bowling, 10 Ark. 578; 


MecLarren v. Thurman, 8 Ark. 313; 
Haines v. McCormick, 5 Ark. 663; 
Gardiner vy. Gardiner, 71 Me. 266; 
Mathews v. Bowman, 25 Me. 157; 


Bragg v. Greenleaf, 14 Me. 395. 

26. . S.—Dwight v. Merritt, 4 
Fed. 614, 18 Blatchf. 305; Peaslee v. 
Haberstro, 19 F. Cas. No. 10,884, 15. 
Blatchf. 472, 8 Reporter 4386. 

Fla.—Benedict v. W. T. Hadlow Co., 
52 Fla. 188, 42 S 239. 

Ind.—State v. Davis, 73 Ind. 359. 

Mo.—Jump v. McClurg, 35 Mo. 193, 
86 AmD 146. 
see Y.—Dominick v. Eacker, 3 Barb. 

N. C.—Calmes v. Lambert, 153 N. 
C. 248, 69 SH 138; Clark v. Hellen, 23 
IN. Ch 4250 

R. I.—Potter v. Smith, 7 R. I. 55. 

Tex.—Cartwright v. Chabert, 3 Tex. 
261, 49 AmD 742; Winn v. Sloan, 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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. 


unless it otherwise appears to be wholly void.27 But 
in jurisdictions holding that a writ without seal is 


_ no writ at all,?® the seal cannot be added by amend- 


Vv. Jones, 


ment.*® A summons may be amended when there is 
an omission of or defect in the signature or teste,?° 
but not in jurisdictions?! where such omission ren- 
ders the proesss void.3? 

[§ 356] m. Variance. A variance between a sum- 
mons and declaration or complaint,** or between an 
original summons and a branch summons against a 
joint defendant residing in another county than that 
in which suit is instituted,’4 or between an original 
summons and copy,*> may be corrected by amend- 
ment. A fortiori, if the language of the petition and 
process are equivocal, and a variance exists or does 
not, according to the construction given, an amend- 
ment will be allowed to remove the equivocal fea- 
tures.*® If an amendment of the complaint is al- 
lowed, process 1s also amendable to conform there- 
to.3% 

[§ 357] 4. Procedure—a. In General. Except 
where the statute permits an amendment as of 
course,*® leave of court to amend process must be ob- 
tained.?® Nor is a leave to amend process to be im- 
plied from a leave to amend a return.*° 
Mex. A. Civ. Cas. § 1103. i 

Wis.—Strong v. Catlin, 3 Pinn. 121, 
3 Chandl. 130. 

27. Dwight v. Merritt, 4 Fed. 614, 
18 Blatchf. 305; Pinkham v. Jennings, 
123 Me. 343, 122 A 873. 

[a] Rule applied where it ap- 
peared: (1) That both the seal and 
eclerk’s signature were omitted. 


Dwight v. Merritt, 4 Fed. 614, 18 
Blatchf. 305. (2) That it was is- 


neys 


trial Commn., 
292 


only.—W here 


PROCESS 


may be amended. 
Chandler Lumber Co. v. State Indus- 
163 Wis. 596, 158 NW 


Omission of some signatures, 
the summons 
quired to be subscribed by the at- 
torney representing plaintiff, and one 
is signed by several attorneys each 
representing different plaintiffs, it 
may be amended so that all the plain- 
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Time and place of application.t1 The motion to 
amend should be made promptly after discovery of 
the defect;4? and the court may refuse to allow an 
amendment on the ground of delay in moving there- 
for.48 The motion should be made in the court from 
which the writ issues,** although the appellate court, 
after taking jurisdiction of a cause, will sometimes 
amend the process 45 but there is also authority to 
the effect that a motion to amend cannot be made for 
the first time on appeal.*® 

Necessity of actual amendment. The amendment 
need not always be actually made, for if the defect 
is amendable the writ may be deemed amended when- 
ever the objection is taken;*7 and this rule is fre- 
quently resorted to on appeal,#® unless it appears 
that no notice of motion to amend was given de- 
fendant.*9 When a summons is amended by making 
a new party, the better practice is to insert the 
amendment in the original summons; but there is a 
substantial amendment where an additional sum- 
mons incorporating the amendment is issued.°° 

[§ 358] b. Notice of Application. Notice of the 
application should usually be given to the other par- 
ty,°1 and must be given if the rights of defendant 
might be affected thereby.°2 Where notice is re- 
Transp. Co., 100 W. Va. 703, 131 SE 
548; O’Neal v. Pocahontas Transp. 
Co., 99 W. Va. 456, 129 SE 478. 

38. See statutory provisions. 

39. Conn.—Sanford v. Bacon, 75 
Conn. 541, 54 A 204. 

Ga.—Griffer v. Southern R. Co., 30 
Ga, A. 20, 116 SB 655. 

Ill.—Sidway v. Marshall, 83 Ill. 438. 


pte aueren v. Sampson, 9 Ind. 


Hammond- 


is re- 


sued out of an attorney’s office and 
not by the court. Dwight v. Merritt, 
supra; Dwight v. Merritt, 59 HowPr 
CNY.) 3:20: 

28. See supra § 46. 

29. Foss v. Isett, 4 Greene (Iowa) 
76, 61 AmD 117; Witherel v. Ran- 
dall, 30 Me. 168; Tibbetts v. Shaw, 19 
Me. 204; Bailey v. Smith, 12 Me. 196; 
Porter v. Haskell, 11 Me. 177; Hall 
9 Pick. (Mass.) 446. 

30. U. S.—U. S. v. Turner, 50 Fed. 
734. 

Fla.—Guarantee Trust, etc., Co. v. 
Buddington, 23 Fla. 514, 2 S 885. 

Ga.—Myers v. Griner, 120 Ga. 723, 
48 SE 113; Tatum v. Allison, 31 Ga. 
337. 

Hawaii.—H. Hackfeld & Co., Ltd. v. 
Coerper, 18 Hawaii 585. 

Jll.—Norton vy. Dow, 10 Ill. 459. 

Kan.—Aultman, ete., Mach. Co. v. 
Wier, 67 Kan. 674, 74 P 227. 

Me.—Convetrse Vv. Damariscotta 
Bank, 15 Me. 431. 

Mass.—Austin v. Lamar F. Ins. Co., 
108 Mass. 338. 

N. H.—Parsons v. Swett, 32 N. H. 
87, 64 AmD 352; Reynolds v. Dam- 
reli, 19 N. H. 394, 

Ne Denuve duecony,, ly NevJ. Li, 
alg als 


N. Y.—People v. New York Super. 
Ct., 18 Wend. 675; Jenkins v. Pepoon, 
2 Johns, iCas: 1312. 

Tex.—Andrews v. Ennis, 16 Tex. 45; 
Austin v. Jordan, 5 Tex. 130. 

Vt.—Johnson vy. Nash, 20 Vt. 40. — 

Wis.—Prentice v. Stefan, 72 Wis. 
151, 39 NW 364. 

[a] Testing writ on Sunday when 
it was in fact issued on Saturday, 
amendable at any time. -Austin v. 
Jordan, 5 Tex. 130. 

{b] “est in judge’s name may be 
added by amendment. Atlantic Coast 
Line R. Co. v. Whitney, 13 Ga. A. 
345, 79 SE 181. 

[e] Omission of magistrate’s 
name may be amended. Atlantic 
Coast Line R. Co. v. Whitney, 13 Ga. 
A. 345, 79 SE 181; H. Hackfeld & Co., 
Ltd. v. Coerper, 18 Hawaii 585. 

{[d] Signature of attorneys.—Sum- 
mons signed by nonresident attor- 


tiffs may be represented by the same 
attorneys. Jones v. Conlon, 48 Misc. 
IMi23 O59 NIVS!) 255, 

[f] Mistake in description. — 
Where the clerk of the county court 
by mistake signed a writ returnable 
to that court as “deputy clerk,” he 
would be allowed to amend by annex- 
ing to his signature the word ‘‘clerk.” 
Johnson v. Nash, 20 Vt. 40. 


31. See supra §§ 44, 45. 
32. See cases infra this note. 
fa] Signature of clerk.—A sum- 


mons which is void because not signed 
by the clerk cannot be amended. Mid- 
dletan Paper Co. v. Rock River Paper 
Co., 19 Fed. 252; Sharman v. Huot, 20 
Mont. 555, 52 P 558, 68 AmSR 645; 
Brown v. Carolina, etc., R. Co., (Va.) 
82 SE 733. 

[b] Signature of attorney.—Sum- 
mons signed only by nonresident at- 
torney not admitted to practice in 
state of forum. Jacobs v. Queen Ins. 
Coy 51S) D. 249) 213 NW 14. 

[c] Signature by wife to a sum- 
mons in action for personal injury to 
husband confers no jurisdiction, and 
cannot be amended. Bull y. Chicago, 
etc, En Conk 6: Huy @2d): 829. 

33. Colo.—Sage Inv. Co. v. Haley, 
59 Colo. 504, 149 P 437. 

Ill.—Wilday v. Wight, 71 Ill. 374. 

Ind.—Riley v. Murray, 8 Ind. 354; 
State -v. Bryant, 5 Ind. 192: 

Iowa.—Culver v. Whipple, 2 Greene 
365; Jackson v. Fletcher, Morr. 230. 

Mo.—Jones v. Cox, 7 Mo. 173. 

N. Y.—Wohlfarth v. National Ex- 
port Assoc., 57 Misc, 137; 107 NYS 
540; Norton v. Cary, 14 AbbPr 364, 23 
HowPr 469. 

Tex.—Kavanaugh v. Brown, 1 Tex. 
481. 

W. Va.—Shafer v. Security Trust 
Co., 82 W. Va. 618, 97 SE 290; Ryan v. 
Piney Coal, etc., Co., 72 W. Va. 630, 78 
SE 789. 


34. Boardman vy. Parrish, 56 Ala. 
54, 

35. Sivaslian v. Akulian, 166 NYS 
585, 

36. Lamb v. McElwaney, 143 Ga. 
490, 85 SE 705. 

37. Shepherd Vv. Pocahontas 


Me.—Bray v. Libby, 71 Me. 276. 
unt H.—Lebanon vy. Griffin, 45 N. H. 

N. Y.—Walkenshaw v. Perzel, 30 N. 
Y. Super. 606, 32 HowPr 310; Diblee 
v. Mason, 1 CodeRep 37, 2 Edm. Sel. 
Cas. 20, 6 NYLegObs 363. 
Ree C.—Thomas v. Womack, 64 N. C. 

W. Va.—White v. Sydenstricker, 6 
W.Va: 46. 

Sask.—United Motor Co. v. Slinn, 8 
DomLR 471, 22 WestLR 738, 3 West 
Wkly 521. 


40. White v. Sydenstricker, 6 W. 
Va. 46. 
41. Time as affecting power to al- 


low amendment see supra § 342. 


42. Griffler v. Southern R. Co., 30 
Ga. A, 20, 116 SH 655. 

43. Griffler v. Southern R. Co., su- 
pra. 


44. Sidway v. Marshall, 83 Ill. 438; 
Hildreth v. Hough, 19 Ill. 403; Den- 
nison v. Willson, 16 N. H. 496. 

45. McLean y. Breece, 113 N. C. 
390, 18 SE 694; Capps v. Capps, 85 
N. C. 408. 

46. Arbona v. Christianson, 26 Por- 
to Rico 250. 


ai Conn.—Mills v. Bishop, Kir- 
by 4. 
Fla.—Sartain v. Bay County, 87 Fla: 


231, 99 S 558. (recognizing rule). 


aioe ener aan v. Sampson, 9 Ind. 
: Ni die=Denniy. ueconys leiNasdne ie 
oul 


Porto Rico.—Fuentes v. Maldonado, 
ie POGtO ARico, Heds 7G 

Ss. C.—Arthur v. Allen, 22 S. C. 432 
(recognizing rule). 

48. Kaufman v. Sampson, 
520 (so stating). 

49. Sartain v. Bay County, 87 Fla. 
Zod MOSES OS. 

Necessity of notice see infra § 358. 


9 Ind. 


50. Arthur v. Allen, 22 S. C. 432. 

51. Hewitt v. Howell, 8 HowPr CN. 
Y.) 346; Thomas v. Womack, 64 N. C, 
657. 

52. United Motor Co. vy. 


(Sask.) 8 DomLR 471, 22 WesiLE’ 738. 
3 WestWkly 521. 

[a] Amendment after term.— 
Amendment to service of process can- 
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quired, an order allowing an amendment without no- 
tice cannot be confirmed nune pro tune.”? 
statute or rule of court requires it,°4 no notice is 
necessary where the rights of the parties and the is- 
sues to be tried are not affected,°°® as in the case of 
an ex parte application to correct the name of plain- 
tiff,°° or where it appears that defendant was in fact 
apprised thereof,°’ or is in court attacking the suf- 


ficiency of the process.°® 
[§ 359] 5. Operation and Effect. 


of process will ordinarily be deemed to relate back 
to the time of the commencement of the suit,®® val- 
idating all acts done under the process,®° although, 
in some jurisdictions, a reservice of the process is 
Whether the doctrine of relation back 
will be applied in cases where the rights of parties 
may be affected through the operation of the statute 
of limitations depends upon the terms of the con- 
trolling statutes and the nature of the defect;°? thus 


required.®+ 


not be made without notice after the 
term at which the decree is rendered. 
Thrifts v. Fritz, 101 Ill. 457 [rev 7 I11. 
A, 55]. 

53. Luckey v. Mockridge, 112 App. 
Div.'199, 98 NYS 335. 

54. See Goldstein v. Vancouver, 4 
B. C. 408, 12 WestLR 154 (rule of 
court requiring a month’s. notice 


where no step in the proceedings for |, 


twelve months from the last proceed- 
ing in thé action had been taken). 

55. Sidway v. ee ag 83 Ill. 438; 
Stuyvesant v. Weil, 167 N. Y. 421, 60 
NE 738, 53 LRA 562. 

56. Earrington v. Muchmore, 
App. Div. 247, 248, 65 NYS 4382. 

“Where reliance is placed upon sub- 
stituted service to acquire jurisdic- 
tion, there can be no presumption that 
a defendant who is misnamed in the 
summons will have taken any cogni- 
zance of the fact that it was designed 
to affect him in any way. The 
name not being his own he may safe- 
ly and properly disregard the process, 
for the name is presumably that of 
another. Hence, there is good reason 
for holding that the misnomer of a 
defendant in the summons cannot be 
corrected ex parte by amendment in 
the event of the defendant’s failure to 
put in an appearance in the action. 

An entirely different condition 
of ‘affairs is presented, however, when 
the misnomer in the summons relates 
to the plaintiff, as in the case at bar. 

. . No harm is done to the correct- 
ly- named defendant by the error in the 
name of the plaintiff. Being put 
upon inquiry as to the claim, there is 
no reason why an amendment may not 
be allowed ex parte to correct the 
name of the plaintiff, if the defendant 
chooses not to appear in the action 
and allows judgment to go by de- 


52 


fault.” Farrington v. Muchmore, su- 
pra. 

57. Stuyvesant v. Weil, 167 N. Y. 
421, 60 NE 738, 53 LRA 562. 

[a] Correcting name.—Misnomer 


of defendant, because of the use of 
the wrong christian name, may be cor- 
rected by amendment on an ex parte 
application, if the court finds that de- 
fendant was in fact apprised of the 
action brought against her. Stuyve- 
sant v. Well, 167 N. Y. 421, 60 NE 738, 
53 LRA 562. 

58. Inman v. Griswold, 1 Cow. (N. 
RYen) wil 9:92 

59. Cox v. Strickland, 120 Ga. 104, 
47 SE 912; Heath v. Whidden, 29 Me. 
108; Calmes v. Lambert, 153 N. C. 
248, 69 SE 138. 


60. Calmes v. Lambert, supra. 

61. Guess v. Perry, 12 Ont. Pr. 460. 
62. See cases infra notes 63, 64. 
63. Hamilton Bank vy. Baldwin, 28 


Ont. L. 175, 4 OntWN 729, 24 OntWR 
21. 

[a] Caption.—A writ running in 
the name of King Edward VII instead 
of King George IV may be amended 
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Unless a 


An amendment 


eral. 


and the error cured thereby ab initio, 
even though the statute of limitations 
would operate to bar the suit if the 
relation back doctrine did not apply. 
Hamilton Bank v. Baldwin, 28 Ont. lL. 
175, 12 DomLR 232 Tdism app 4 Ont 
WN 729, 24 OntWR 21}. 


64. Flatley v. Memphis, etc., R. Co., 
9 Heisk. (Tenn.) 230. 
[a] Action for death of her hus- 


band brought by the widow in viola- 
tion of the statute requiring it to be 
brought by the administrator cannot 
be changed to conform to the statute 
after the statutory period for bringing 
the suit has elapsed. The defense of 
statute of limitations is then com- 
plete. Flatley v. Memphis, etc., R. Co., 
9 Heisk. (Tenn.) 230. 

65. Mills v. Bishop, Kirby (Conn.) 
4; Nashville, etc., Co. v. Wade, 2 


Baxt. (Tenn.) 444. 

66. Nashville, etc., R. Co. v. Wade, 
supra. 

67. 


Jarrett v. ee Blectrie R. Co., 
120 Ga. 472, 47 SE 927. 


68. Jarrett WG City Electric R. Co., 
supra. 

5 ei On appeal see Appeal and Error 
Gy 

70. Uz S.—Nickerson v. Warren 

City, Tank, ete., Co.,.-228" Med, 843: 


Pheenix Ins. Co. v. Wulf, 1 Bed.2 075; 
6 Biss. 285; Cushing v. Laird, 6 gE. 
Cas. No. 3,508, 4 Ben. 70. 

Ala.—Daniels v. Hamilton, 52 Ala. 
105; Clarke.v. Gary, 11 Ala. 98; Hef- 
oa v. McMinn, 2 Stew. 492, 20 AmD 

Ark.—St. Louis, etc., R. Co. v. Yo- 
cum, 34 Ark, 493; "Brinkley v. Mooney, 
9 Ark. 445. 

Cal.—Gavitt v. Doub, 23 Cal. 78; 
Lindley v. Lindley, 49 Cal. A. 631,.194 
P 85; McGinn vy. Rees, 33 Cal. A. 291, 
165 P 52. 

Sr ee -—Palmer v. Thayer, 28 Conn. 

Ga.—Jones v. Bibb Brick Co., 120 
Ga, 321, 48 SE 25; Fitzgerald v. Gar- 
wah ele taht U. P. Charlt. 281; Freeman v. 
Stedham, 34 Ga. A. dee 128 SE 702; 
Tennessee Chemical Co. Harper, 30 
Ga. A. 789, 119 SE 448; WeDufie Oil, 
ie Co. v. Iler, 28 Ga. "A. 734, 113 SE 
52. 

Ida.—Call v. Rocky Mountain Bell 
Tel Cot, V6sida. ool, Lge 46s leo 
AmSR 135. 

Ill.— Waite v. Green River Special 
Drain. Dist., 226 Ill. 207, 80 NE 725; 
Barlow v. Stanford, 82 Tl. 298; To- 
ledo, ete., R. Co. v. Butler, 53 Tl. 323; 
Montgomery v. Brown, 7 TU. 581; Na- 
tional Surety Co. v. Maftioli, 149 Ill. A. 


aE Linder v. Crawford, 95 Ill. A. 
oO. 

Ind.—Walker v. Shelbyville, etc., 
Turnp. Co., 80 Ind. 452; Jackson v. 


Ohio, etc. R. Co., 15 Ind. 192. 
Iowa.—Patterson v. Indiana, 2 
Greene 492. 
Kan.—McPherson vy. Harvey, 101 
Kan. 550, 167 P 1070; Jordan v. John- 


[§§ 358-360 


it does apply where the defect is an irregularity only 
and where the broad terms of the statute are held 
to be remedial and curative;®*? but, where the de- 
fect is in respect of a matter which, by some statu- 
tory or other provision, is made a condition preced- 
ent to the maintenance of the suit, the nonobserv- 
ance is fatal, and the doctrine of relation back does 
not apply.*4 As often as a writ is amended it is open 
to attack for defects and errors,®* but not as to prior 
defects which have been corrected.*® 
has already answered the complaint, a second serv- 
ice after amendment of process is not necessary,°™ 
especially where any injustice due to unpreparedness 
for trial caused by the amendment could be obviated 
by the allowance of more time to prepare.®® 

[§ 360] C. Amendment of Return®*—1. In Gen- 
An officer’s return of service of process may, 
as a general rule, be amended to remedy defects 
therein or to make it conform to the truth,’° and to 


If defendant 


son, 1 Kan. A. 656, 42 P 415. 

Ky.—International Harvester Co. v. 
Com., 147 Ky. 655, 145 SW 393; Scan- 
lon v. Torstadt, 37 SW 681, 18 KyL 
821; Combs v. Warner, 8 Dana 87; 
Boyer. v. Lincoln, 11 Ky. Op. 4387; 
Cleaver v. Beauchamp, 2 Ky. Op. 93. 

La.—State y. Fifth Jefferson Drain. 
Dist., 151 La. 1006, 92 S 592; Shevnin 
Vv. Chester, "9 Maz sAse os aie Seises 
State Bank v. Elam, 10 Rob. 26; Skil- 
liman v. Jones, 3 Mart. N. S. 686. 

Md.—O’Connell v. Ackerman, 62 Md. 
337; Boyd v. Chesapeake, etc., Canal 
Co., 17 Md. 195, 79 AmD 646. 

Pee steps cee esa, v. Stewart, 11 Gray 

Miss.—Great Southern L. Ins. Co. v. 
Gomillion, 145 Miss. 314, 110 S 770: 
Lens v. Russell, 108 Miss. 742, 67 S 

oO 

Mo.—Webster v. Blount, 39 ree 500; 
Judd v. Smoot, 93 Mo. A. 

Nebr. —Mudge v. Mudge, eK Nebr. 
403, 196 NW 706; Bresee v. Seberger, 
88 Nebr. 632, 130 NW 264; Phcenix 
tose Co. v. King, 52 Nebr. 562, 72 NW 

N. C.—Stealman v. Greenwood, 113 
N.C. 355, 18. SE 503. 

Oh.—Israel vy. Champion Shoe Mach. 
Co., 25 OhNPNS 507. 

Or.—Matthes v. Holman, 69 Or, 100, 
138 P 248; Weaver v. Southern Ore- 
gon Co., 30 Or. 348, 48 P 171. 

Pa.—Maloney v. Simpson, 226 Pa. 

Zubko, 36 Pa. 


479, 75 A 675; Bednar v. 
303; Burr v. Dougherty, 14 Phila. 


"R. I.—Sheldon v. Comstock, 3 R. I. 


84. 

S. C.—Hoster v. Crawford, 57 S.C. 
551, 36 SH'5. 

Utah.— West Mountain Lime, ete., 
Co. v. Danley, 38 Utah 218, 111 P 647, 
650 [cit Cyc]. 

Va.—Alsop Motor Corp. v. Barker, 
138 Va. 598, 123 SE 350; Shenandoah 
Valley R. Co. v. Ashby, 86 Va. 232, 9 
SE 1008, 19 AmSR 898. 

WwW. Va.—Spencer v. Richard, 69 W. 
Va. 322, 71 SE 711; Hoopes v. De- 
vaughn, 43 W. Va. 447, 27 SE 251: 
HOD ERY v. Baltimore, etc., Re OOe 42 

Va. 535, 26 SE 187; State v. Mar- 
ne 38 W. Va. 568, 18 SH 748; Cape- 
hart Vv. Cunningham, 12 W. Va. 750. 

[a] Reason for rule.—‘“It would be 
a lamentable commentary on the ad- 
ministration of justice if a defendant 
who has’ been actually served with 
process can allow a default judgment 
entered against him, and thereafter 
procure the judgment to be vacated 
and set aside, either in the court in 
which it was rendered or on appeal, 
simply because the proof of service 
on file is insufficient, when the plain- 
tiff is at the same time in court pre- 
senting a sufficient and amended proof 
of service and clamoring for the op- 
portunity to file the same and have if 
made a part of the record in the case, 
A different question would arise if de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the statutory requirements, where such exist.71_ The 
right to amend is a common-law right in no way de- 
pendent upon statute,’? although frequently express- 
ly declared by statute.7? Equally amendable are affi- 
davits of service made by private persons,‘ proofs 
of service by publication,’® affidavits of service on 
nonresidents by nonresident officers,7* and acknowl- 
edgments of service.?7 A proposed amendment will 
not be allowed if it states an untruth,*® and defend- 
ant may contest the truth of the facts sought to be 
introduced into the return.7? 

Where prejudice to rights that have accrued mean- 
while will result from the amendment, it should not 
be permitted,*° as where the effect of the amendment, 
if allowed, would be to avoid a judgment, to render it 
erroneous, or subject it to reversal,®! or to nullify an 
appeal taken from a judgment which is void unless 
supported by the amended return,®? or to make a 
judgment in an earlier suit, in which the return was 
made, admissible in a later suit against a defendant 
who was not a party to the earlier suit.*3 

[§ 361] 2. Right To Compel Amendment. If the 
return is, on its face, defective, the sheriff may be 
compelled to correct it;** but he cannot be compelled 
to revise, alter, or contradict a return which is com- 
plete in form and conforms to the law,8* the only 
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remedy in such a ease being an action against the 
officer for a false return.®® 

[§ 362] 8. By Whom Amendable. The return can 
only be amended by the person actually serving the 
process,** whether an officer’ or private individu- 
al,®° or officer acting’as an individual when disquali- 
fied to act as an officer.°° But, under a statute re- 
stricting proof of service to the single method of 
proof by an officer of the court,®! an individual®? or 
an officer of a court in a foreign state®? cannot be al- 
lowed to amend his return. Even where the statute 
provides for proof of service of process in a foreign 
state by an officer thereof,®* an officer of a foreign 
state cannot amend his return after he has ceased to 
act as officer.°> It has been held that an ex-sheriff 
cannot amend a return of a service made by his dep- 
uty during his term of office,®® unless the deputy joins 
in, and swears to, the petition to amend; but, if the 
deputy joins, the amendment may be allowed,°® and 
the fact that the order in terms permits the ex-sher- 
iff, rather than the deputy, to amend, is immaterial.®°? 

[§ 363] 4. Time of Making Amendment—a. In 
General. Subject to some restrictions, the general 
rule is that an amendment may be allowed at any 
time, and at any stage of the proceedings,? in the 


fendant could be in any way preju- 
diced by the action, or if the interests 
of an innocent third party would be 
affected thereby.” Call yv. Rocky 
Mountain Bell Tel. Co., 16 Ida. 551, 
559, 102 P 146, 133 AmSR 135. 

71. See infra § 365. 

72. Rickards v. Ladd, 20 F. Cas. 
No. 11,804, 6 Sawy. 40; Mintle v. Syl- 
vester, 197 Iowa 424, 197 NW 305; 
Main v. Lynch, 54 Md. 658. 

73. See statutory provisions. 

74. King v. Davis, 137 Fed. 198 [aff 
157 Fed. 676, 85 CCA 348]; Woodward 
Vv. Brown, 119 .Cal. 283,51 P 2, 542, 63 
AmSR 108; Wausau First Nat. Bank 
v. Kromer, 126 Wis. 436, 105 NW 823. 

Affidavit of service generally see 
supra §§ 303-307. 

75. ‘U. S.—Ranch v. Werley, 152 
Fed. 509. 


Cal.—Lindley v. Lindley, 49 Cal. A. 
631, 194 P 85. 

Ind.—Barkley v. Tapp, 87 Ind. 25. 

Kan.—Hackett v. Lathrop, 36 Kan. 
661, 14 P 220; Foreman v. Carter, 9 
Kan. 674. 

Minn.—Burr v. Seymour, 43 Minn. 
401, 45 NW 715, 19 AmSR 245. 

“ C.—Weaver v. Roberts, 84 N, C. 
493. 


Okl.—Kroeger v. Parker, 127 Okl. 
HO, 5209. 286. 

Porto Rico.—Torres v. Lathrop, 16 
Porto Rico 172. 

W. Va.+Foley v. Ruley, 43 W. Va. 
513, 27 SE 268. 

Wis.—F risk v. Reigelman, 75 Wis. 
499, 48 NW 1117, 44 NW 766, 17 AmSR 
198. 

Amendment of affidavit or order for 
publication see infra § 371. 

Proof of publication generally see 
supra §§ 308-317. ‘ 

76. Kelly v. Schramm, 197 App. 
Div. 377, 189 NYS 629. 


77. See cases infra this note. 
[a] Certification——Where all de- 
fendants acknowledged service of 


summons in writing, failure to have 
acknowledgments certified could be 
eorrected by affidavit of any credible 
witness (Code [1921] § 49). Wilson v. 
Carroll, 80 Colo. 234, 250 P 555. 

{b] Waiver of process.—Under the 
statute \authorizing an acknowledg- 
ment of service of declaration and 
waiver of process, an acknowledgment 
may be amended so as to include a 
waiver, if defendant intended, but in- 
advertently failed, to include it. 
Scudder v. Massengill, 88 Ga. 245, 14 
SE 571; Ross v. Jones, 52 Ga. 22; In- 
gram vy. Little, 21 Ga. 420; Little v. 
Ingram, 16 Ga. 194. 

Proof of acknowledgment of service 


generally see supra § 90. 

78. State v. Stewart, 313 Mo. 1, 281 
SW 768; Bailian v. Keishian, 2 Pa. 
Dist. & Co. 673; Slatton v. Jonson, 4 
Hayw. (Tenn.) 197. 

79. See infra § 368. 

80. U. S.—King v. Davis, 137 Fed. 
222 [aff 157 Fed. 676, 85 CCA 348]; 
Pheenix Ins. Co. v. Wulf, 1 Fed. 775, 
9 Biss. 285; Rickards v. Ladd, 20 F. 
Cas. No. 11,804, 6 Sawy. 40. 
eons ones v. McGehee, 8 Ala. 

Cal.—Newhall v. Provost, 6 Cal. 85. 

Del.—Johnson v. Wilmington, etc., 
R..Co., 1% Del. 87,89 “Ay 7775 

Ga.—Hodges v. Stuart Lumber Co., 
140 Ga. 569, 79 SE 462. 

I11l.—Tewalt v. Irwin, 164 Ill, 592, 46 
NE 13. 

Kan.—Smith v. Martin, 20 Kan. 572. 

Me.—Glidden v. Philbrick, 56 Me. 
222; Fairfield v. Paine, 23 Me. 498. 

Mo.—Coerver v. CreScent Lead, etc., 
Corp., 315 Mo. 276, 286 SW 3. 

N. C.—Davidson y. Cowan, 12 N. C. 


304. 

Oh.—In re Worstall, 8 OhS&CP 264, 
6 OhNP 525. 3 

Vt.—White River Bank y. Downer, 
299 Nib. Soe. 

Wis.—Hall v. Graham, 49 Wis. 558, 
5 NW 943. 

81. Ala.— McGehee v. McGehee, 8 


Ala. 86; Watkins v. Gayle, 4 Ala. 153. 

Cal.—Morrissey v. Gray, 160 Cal. 
390, 808, 117 P 438, 442. 

Ill.—Chicago Planing Mill Co. v. 
Merchants’ Nat. Bank, 97 Ill. 294. 

Mo.—Coerver v. Crescent Lead, etce., 
Corp., 315 Mo. 276, 286 SW 3. 

Vt.—White River Bank vy. Downer, 
29 Vt. 332. 

82. Rehmstedt v. Bricoe, 55 Wis. 
616, 18 NW 687; Hall v. Graham, 49 
Wis. 5538, 5 NW 943. 

83. Hodges v. Stuart Lumber Co., 
140 Ga. 569, 79 SE 462. 

84 Mentz v. Hamman, 5 Whart. 
(Pa.) 150, 34 AmD 546; Washington 
Mill Co. v. Kinnear, 1 Wash. T. 99. 


85. Sawyer v. Curtis, 2 Ashm. 
(Pa.) 127; McBee v. State, Meigs 
(Tenn.) 122; Washington Mill Co. v. 


Kinnear, 1 Wash. T. 99, 100; Ruffner 
v. Cunard SS. Co., 94 W. Va. 211, 118 
SE 157. ; 

“Weare aware that the common law 
and the statute of jeofails provide 
for and aid in amendments, which may 
be made at different stages in the trial 
of a cause, but these amendments have 
the record to be amended by. This 
principle will furnish the means of 
amending the execution, or other proc- 
ess, but we know of no practice which 


will authorize a court in compelling a 
sheriff to contradict or vary a return 
made by him in conformity to the law. 
If the return be defective, he may be 
compelled to perfect it, but if the rec- 
ord shows the return to be complete 
and perfect, the party who desires to 
traverse it is required to bring his ac- 
tion against the sheriff, who, on a 
proper showing, may be compelled to 
respond in damages for any injury re- 
sulting from a false return.” Wash- 
ington Mill Co. v. Kinnear, supra, 

86. See cases supra note 85. 

Liability for false return general- 
Wea Sheriffs and Constables [35 Cye 

]. 

87. See cases infra notes 88-90. 

88. Waite v. Green River Special 
Drain. Dist., 226 Ill. 207, 80 NE 725; 
Holmes v. Hill, 19 Mo. 159; Carroll 
County Bank v. Goodell, 41 N. H. 81. 


89. Wausau First Nat. Bank v. 
Tey Oreo 126 Wis. 436, 488, 105 NW 
3: 


“It would seem that the statute 
which authorizes a private person in 
lieu of an officer to serve the summons 
and prescribes the essentials of the 
return, by necessary implication gives 
such person authority to amend such 
return to the same extent as an officer 
might under the same circumstances.” 
Wausau First Nat. Bank v. Kromer, 
supra. 

90. Axtell v. Rooks, 39 S. D. 31, 162 
NW 751. 

91. See statutory provisions. 

92. Priest v. Capitain, 236 Mo. 446, 
139 SW 204. 


93. Priest v. Capitain, supra. 
94 See supra §§ 58, 71-73, 216. 
95. Givens vy. Harlow, 251 Mo, 2381, 


158 SW 355. 

96. Knapp v. Wallace, 50 Or. 348, 
92 P 1054, 126 AmSR 742. 

Amendment by ex-sheriff of his own 
return while in office see infra § 363. 

97. Palatine Ins. Co. v. Hill, 219 
Ala. 123, 121 S 412. 

98. Palatine Ins. Co. v. Hill, supra. 

99. Palatine Ins. Co. v. Hill, supra. 

1. See cases infra note 5. 

2. U. S.—Von Arx v. Boone, 193 
Fed. 612, 113 CCA 480. 

Ala.—Hefflin v. McMinn, 2 Stew. 
492, 20 AmD 58; Moreland v. Ruffin, 
Minor 18. 

Ark,.—Brinkley v. Mooney, 9 Ark; 
445. 

Cal.—Morrissey v. Gray, 160 Cal. 
390, 808, 117 P 438, 442. 

Colo.—Sawdey v. Pagosa Lumber 
Co., 78 Colo. 185, 240 P 334. 

Dele ARR ENE v. Kearns, 6 Del. 
362. 
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court’s diseretion.2 The amendment may be made 
after judgment or decree,* unless its effect would be 
to render the judgment erroneous.® It may be made 
after the lapse of years,® on testimony showing the 
propriety of so doing,’ or after the officer, who made 
the return, has gone out of office.® An amendment 
to show service on the principal defendant may be 
made after amendment of the petition substituting 
the agent as defendant.® 

[§ 364] b. After Action for False Return. An 
amendment by the sheriff of his return may be made 
after action is brought against him for a false return, 
if the officer has in fact performed his duty and the 
amendment is sought to make his return conform 
with the fact,?° although there is some authority to 
the contrary;!1 but even where the contrary view 
is held, a sheriff may amend his return at any time 
after receiving notice of the motion against him for 
a false return up to the time when the motion is ,ac- 
tually made.!2, Where the making of a false return 
is itself a violation of the officer’s duty for which the 
officer is liable, an amendment by the sheriff designed 
to relieve himself of that liability cannot be made 
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[§§ 363-365 


after action against him has been commenced,*® es- 
pecially where the return as made had been the basis 
of judicial action in another proceeding at the in- 
stance of the sheriff, himself.*4 

[§ 365] 5. Amendable Defects. Jurisdictional 
defects cannot be cured by amendment,!® as where 
it is sought to add an indorsement on the writ au- 
thorizing a previously unauthorized person to serve 
it,'® or where service is made by an unauthorized 
person and*san amendment is asked for showing 
service by such person as deputy sneriff,+* or where 
a declaration as substitute for process is served 
before being filed,t® or where an affidavit of serv- 
ice by publication fails to state that residence of 
defendant was not known, as excusing failure to mail 
copies, and an affidavit affirmatively stating that 
fact is offered.1® Defects not affecting the juris- 
diction may be amended,”°® as, for example, by add- 
ing or correcting the signature of the officer,?+ or by 
showing that he served process as a private individu- 
al,?? by alleging that other acts required by the stat- 
ute were done in making service,”* by adding further 


Fla.—Butler v. Thompson, 2 ‘Fla. 9: 

Ida.—Blandy v. Modern Box Mfg. 
Go. 40) ida so6,.2o2" 2 LOOb. 

Tll.—Spellmeyer ViGait, 112 Sri 9) 
1 NE 170; Deutsch Roemisch Katho- 
lischer Central Verein v. Lartz, 94 Ill. 
A. 255 [aff 192 Ill. 485, 61 NE 487]. 

Ind.—De Armond v. Adams, 25 Ind. 
455. 

Iowa.—Mintle v. Sylvester, 197 Iowa 
424, 197 NW 305. 

Kan,—Kirkwood vy. Reedy, 10 Kan. 
453. 

Ky.—Ramey v. Francis, 169 Ky. 469, 
184 SW 380. 

La.—wNichol v. De Ende, 3 Mart. N. 
S..310. 

Mass.—Johnson v. Day, 17 Pick. 
106; Thatcher v. Miller, 11 Mass. 413. 

Miss:—Lupkin v. Russell, 108 Miss. 
742, 67 S 185. 

Mo.—Feurt v. Caster, 174 Mo. 289, 
73 SW 576; Judd v. Smoot, 93 Mo. A. 
289; State v. Staed, 64 Mo. A. 28. 

Nebr.—Shufeldt v. Barlass, 33 Nebr. 
785, b1 NW 134. 

N Y:—FEawecett v. Vary, 59 N. Y. 


597. 

Nie—Sswainey. Burden, 124° INC, 
16, 32 SE 319; Davidson v. Cowan, 12 
N. C. 304. 


Oh. ae v. Sparrow, 91 Oh. St. 


279, 110 NE 528. 


Or.—Matthes v. Holman, 69 Or. 100, 


102, 138 P 248 [cit Cyc]. 


Pa.—Whitman v. Higby, 24 Pa. Co. 
236. 

-Tenn,.—Atkinson v. Rhea, di 
Humphr. 59. 


Tex.—T?.omason v. Bishop, 24 Tex. 
302; Porter v. Miller, 7 Tex. 468. 

Va.—Stotz v. Collins, 83 Va. 423, 2 
SE_737. 

Wash.—Cunningham Vv. Spokane 
Hydraulic Min. Co., 20 Wash. 450, 55 
P 756, 72 AmMSR 113. 

W. Va.—Spencer v. Rickard, 69 W. 
Waooge class LT, 

Wis.—Schmidt v. 126 
Wis. 55, 105 NW 44. 

3. See infra § 367. 

4. U. S.—Von Arx v. Boone, 193 
Fed. 612, 113 CCA 480. 

Ala.—Moore_ v. Hosn, 5 Ala. 234; 
Hefflin v. McMinn, 2 Stew. 492, 20 Am 
D 58. 

Ark.—Ross v. Ford, 2 Ark. 26. 

Cal.—Morrissey v. Gray, 160 Cal. 
390, 117 P 438; Hibernia Sav., etc., 
Soc. v. Matthai, 116 Cal. 424, 48 P 370; 
Herman v. Santee, 103 Cal. 519, 37 P 
509, 42 AmSR 145; Allison v. Thomas, 
72, Cal. 562, 14*P 309; 1 AmSR 89. 

Colo.—Sawdey v. Pagosa Lumber 
Co., 78 Colo. 185, 240 P 334; Seeley v. 
Taylor, 17 Colo. 70, 28 P 461, 723. 

Del.—Wilmington v. Kearns, 6 Del. 
362. 


‘Stolowski, 


Ida.—Blandy v. Modern Box Mfg. 
Co., 40 Ida. 356, 232 P 1095 

Ull.—Waite v. Green River Special 
Drain; Dist., 226 Dl. 207} 80 NE. 725; 
National Ins. Co. v. Chamber of Com- 
merce, 69 Ill. 22; Lies v. Klaner, 121 
Ill. A. 332; Smith y. Clinton Bridge 
CO pels Able Are 2 

Ind.—De Armond y. Adams, 25 Ind. 


455. 

Iowa.—Mintle v. Sylvester, 197 
Iowa 424, 197 NW 305. 
Kan.—McPherson v. Harvey, 101 


Kan. 550, 167 P1070; Hackett v. Lath- 


rop, 36 Kan. 661, 14 P 220; Foreman 
v. Carter, 9 Kan. 674. 
Ky.—Ramey v. Francis, 169 Ky. 


469, 474, 184 SW 380 [cit Cyc}; Irvine 
Vv. Scobee, DeoPitt. Os 

Miss. —Lupkin v. Russell, 108 Miss. 
742, 745, 67 S 185 [eit Cyc}. 

Mo.—Wellshear v. Kelley, 69 Mo. 
343; Stewart v. Stringer, 45 ate: nti ys 
Jackson v. Brown, (A.) 211 SW 893. 

Nebr.—Bresee vy. Seberger, 88 ‘Nebr. 
632, ey NW 264. 

N. Y.—Faweett v. Wany, oon Neee ye 
597; Jones v. U. S. Slate Co., 16 How 
Pr 129, 

Va.—Stotz v. Collins, 83 Va. 423, 2 
SE 7387. 

Wash.—Cunningham vy. Spokane Hy- 
draulic Min. Co., 20 Wash. 450, 55 P 
756,72 AmSR 113. 

W. Va.—Spencer vy. Rickard, 69 W. 
Va. 322, 71 SE 711; Anderson v. Doo- 
little, 38 W. Va. 633, 18 SE 726. 

Wis.—Wait v. Sherman, 61 Wis. 119, 
Ba 653; Moyer v. Cook, 12 Wis. 

[a] 


Sheriff's signature.—A court 


‘of chancery has power, even after the 


rendition of a decree, to permit the 
sheriff to amend the return made on 
the summons by signing his name 


thereto, a sufficient showing having 
yes Lies v. Klaner; (121 Ti). 


5. See supra § 360. 
6. Spellmyer v. Gaff, 112 Ill. 29; 


Paulin v. Sparrow, 91 Oh. St. 279, 
110 NE 528. 
7 .Spellmyer v. Gaff, 112 Ill: 29, 1 


NE 170; Paulin v. Sparrow, 91 Oh? St. 
279, 110 NE 528. 


8. Cal. s . Gray, 160 
Cal. 390, 808, 117 P4388, 442. 
Ikan.—Alford vy. Hoag, 8 Kan. A. 


141, 54 P 1105. 
Ky.—Louisville, ete., R. Co. v. Com., 
104 Ky. 35, 46 SW 207, 20 KyL 371; 


Boyer v. Lincoln, 11 Ky. Op. 437. 

Mo.—Smoot v. Judd, 184 Mo. 508, 
fue 481; Holmes v. Hill, 19 Mo. 
159. 


Va.—Shenandoah Valley R. Co. vy. 
aenby, 86 Va. 232, 9 SE 1003, 19 AmSR 


9. Payne v. Lyon, 28 Ga. A. 246, 
111 SH .231. 

10. Ala.—Wilson v. Strobach, 59 
Ala. 488. 

Mo.—Corby v. Burns, 36 Mo. 194. 

N. Y.—Peo. v. Ames, 35 N. Y. 482, 
91 AmD 64. 

N. C.—Swain v. Burden, 124 N. C. 
16,632 SH 3195 Stealman v. Green- 
wood, P13 NC: 3555 18) SHI 03s 

Pa.—Whitman v. Higby, 24 Pa. 'Co. 


236. 
LI. ., Howard v.. Union ) Bank 5% 
Humphr. (Tenn.) 26; King v. Breed- 


en, 2 Coldw. (Tenn.) 455. 


spac Hill v. Hinton, 2 Head (‘Tenn.) 
13. State v. Case, 77 Mo. 247; Mul- 


lins v. Johnson, 3 Humphr. (Tenn.) 
396, 397; Carr v. Meade, 77 Va. 142. 

“An officer cannot be permitted to 
amend his return so as to avoid a mo- 
tion pending against him for not hay- 
ing made a return.’ Mullins v. John- 
son, supra. 

14. Carr v. Meade, 77 Va. 142. 

15. See cases infra notes 16-19. 


16. Thompson v. Moore, 91 Ky. 80, 
15 SW 6, 358, 12 KyL 664. 
17. Jenssen v. Walther, 26 Fla. 


448, 7S 854. 
18. Ellis v. Fletcher, 40 Mich. 321. 
19. Lutkens v. Young, 63 Wash. 
452, 454, 115 P 1088 [cit Cyc]. 


20. See cases infra notes 21-36. 
Nees Ark.—Ex p. State Bank, 7 
VK. 


OF 
Ill.—Lies v. Klaner, 121 Ill. A. 332. 
ne a ee v. Olcott, 1 Mich. 

4. 

Okl.—Rnid 'v. Rector, 97 Okl. 280, 
223 P 846; Mill Creek First Nat. Bank 
Bank v. Ellis, 27 Okl. 699, 114 P 620. 

Pax ar v. Spence, 2 Whart. 211, 
30 AmD 241. 

22. Axtell v. Rooks, 39°S: D. 81, 
162 NW 751. But see Priest v. Capi- 
tain, 236 Mo. 446, 139 SW 204 (where 
statute requires service by an officer). 

23. U. S—vVon Arx vy. Boone, 193 
Fed. 612, 113 CCA 480: 

Ariz.—Crook vy. Crook, 19 Ariz. 448, 
170 P2380. 


Colo.—Golden Paper Co. y. Clark, 
3 Colo. 321. 
Ill.—Noleman y. Weil, 72 Ill. 502; 


National Surety Co. v. Maffioli, 149 
BE ACE 25s 

Mo.—Muldrow v. Bates, 5 Mo. 214. 

N. Y.—Kelly v. Schramm, 197 App. 
Div. 377, 189 NYS 629. 

N. D.-- Jongewaard v. Gesquire, 51 
N. D. 173, 199 NW 585. 

Pa.—Maloney v. Simpson, 226 Pa. 
479, 75 A 675. 

Tex.—Delaware Ins. Co. v. Hutto, 
(Civ. A.) 159 SW 73. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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specifications as to the copy delivered,?* by correct- 
ing the name of defendant,?° or ineluding the names 
of defendants actually derved; ZC Uy; stating addition- 
al facts as to the person with whom,”* or a place 
at which, a summons was left,?8 by showing that 
one of defendants, stated to have been served, was 
not found,?® by designating or correcting the date of 
service,?° or the date of mailing copies where the 
service is by publication,®! by stating facts as to the 
nonresidence of one of defendants,?? by adding speci- 
fications of details required by the statute,?* by cor- 
recting the date of the receipt of the summons,?* by 
showing that .the deputy who made the service had 
been duly appointed by the sheriff,*° or by showing 
that affiant who made the service was over eighteen 
Nor will the court permit an amend- 


36 
years of age. 


Wash.—Powell v. Nolan, 27 Wash. 
Uomo da tl OSE ro Sos 

24. Love vy. National Liberty Ins. 
€o., 157 Ga. 259, 121. SE. 6485. Pres- 
cotts v. Reed, 2 Oh. Dec. (Reprint) 
478, 3 WestLMonth 258. 

[a] Amended petition.—In an ac- 
tion against a husband, where the 
petition is amended so as to make 
the wife a party, and she is served 
with the amended petition, the re- 
turn of process by the sheriff, show- 
ing that the original petition was 
served on the wife, may be amended 
so as to show that the amended peti- 
tion was. served. Canadian, etc., 
Mortg., etc., Co. v. Kyser, 7 Tex. Civ. 
A. 475, 27 SW 280. 

25. Ala.—Lewis v. Collier, 157 Ala. 
533, 47 S 790. 5 

Cal.—McGinn v. Rees, 33 Cal. A. 
HASH Ni Saye 

Ga.—U. S. Motor Co. v. Baughman 
Auto. Co., 16 Ga. A. 783, 86 SE 464. 

Kan.—Alford v. Hoag, 8 Kan. A. 
1405 54) Bi 11052 

Mo.—Taylor v. Missouri Pac. R. Co., 
311 Mo. 604, 279 SW 115; Phillips v. 
Evans, 64 Mo. 17. 

N. C.— Grady v. Richmond, etce., R. 
Co. gL l6 EN: C9525 °21 SH 304. 

Oh.—Lyons v. Donges, 1 Disn. 142, 
12 Oh. Dec. (Reprint) 537. 

26. Freeman vy. Stedham, 34 Ga. A. 
143, 128 SE 702; Ramey v. Francis, 
169 Ky. 469, 184 SW 380. 

27. U. S.—Nickerson v. Warren 
City. Tank, ete., Co:.,) 223 Fed: -843; 
Fountain v. Detroit, etc., R. Co., 210 
Fed. 982; King v. Davis, 137 Fed. 198 
[aff 157 Fed. 676]. 

Cal.—Morrissey vy. Gray, 162 Cal. 
638, 124 P 246. 

Ga.—McDuffie Oil, ete., Co. v. Iler, 
28 Ga. A. 734, 113 SE 52; Seaboard 
Air Line R. Co. v. Davis, 13 Ga. A. 14, 
78 SE 687. 

Ky.—Morris v. Cumberland Produc- 
ete.) Cos, - 18%. Kyal 5s) 218" Siwi 

; Cumberland Co. vy. Lewis, 108 
sw’ 347, 32 KyL 1300. 

La.—O’Hara v. Independence Lum- 
Pep ete, .Co, 42 Las Ann. 226, 7 S 

3 


Mo.—Phillips v. Evans, 64 Mo. 17. 
Oh.—Israel v. Champion Shoe Mach. 
Co., 25 OhNPNS 507. 2 


Okl.—Rumeley Co. v. Bledsoe, 


Ok 108,) 155) Ps 1872: 

28. Call v. Rocky Mountain Bell 
Mel, Co. 6) Ida.-5b1,, 102); P2551, 133 
AmSR. 1338;' Abbott v. Abbott, 101 


Me. 348, 64 A 615; Mudge v. Mudge, 
111 Nebr. 403, 196 NW 706. 
29. Watkins v. Gayle, 4 Ala. 153. 
30. Ga.—Furr v. Fairmont Bank, 
139 Ga. 815, 78 SE 181. 
- ae v. Crawford, 95 Ill. A. 

B. ; 
a eae -——Cleaver v. Beauchamp, 2 Ky. 

p. 

La. eee Hara v. Independence Lum- 
ber, etc., Co., 42 La. Ann. 226, 7S 533. 
S ee — Lee v. State, 47 Okl. 738, 150 

66 

Go wade v. Wade, 92 Or. 642, 176 
mee LOZ. 18a 199, £82) Plso, 
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R. I.—Hawkins v. Boyden, 25 R. I. 
USE bo Ay 324% 

Ss C.—Foster v. Crawford, 57 S. C. 
Sod, e386 SHES: 

31. Crook vy. Crook, 19 Ariz. 448, 
IMO P 27807 

32. Boyce v. Watson, 3 J. J. Marsh. 
(Ky.) 498. 

33. Fountain v. Detroit, ete, R. 
Co., 210 Fed. 982; King v. Davis, 137 
Fed. 198 [aff 157 Fed. 676]; Sawdey 
v. Pagosa Lumber Co., 78 Colo. 185, 
240 P 334; Taylor v. Helter, 198 Mo. 
A. 643, 201 SW 618; West Mountain 
Lime, etc., Co. v. Danley, 38 Utah 218, 
iS ee 

34. White v. Ladd, 34 Or. 422, 56 P 


35. Manning v. Roanoke, etc., R. 
Co.,, 122 N. C. 824, '28 SE 963: 

36. Woodward v. Brown, 119 Cal. 
283, 51 P 2, 542, 683 AmSR 108. 

37. Hodges v. Stuart Lumber Co., 
140 Ga. 569, 571, 79 SE 462. 

“Where a declaration in an action 
of ejectment or of complaint for land 
names a party defendant and serv- 
ice is in fact effected upon such par- 
ty, and the official entry is irregular 
or defective, it may be so amended 
as to speak the truth and show that 
the service was actually made but ir- 
regularly entered. But where a per- 
son is not named as a defendant in the 
action, and it is sought to bind him 
by the judgment rendered therein by 
means of service alone, an entry of 
service upon one person cannot be 
amended into an entry of service upon 
another, though it be claimed that 
such other was in fact the principal 
of the person actually served, there 
being nothing on the face of the rec- 
ord or the entry of service to notify 
such second person that he was a 
defendant or was to be bound by the 
judgment or was called on to defend 
the action in any way. To allow such 
an amendment would be, in substance, 
to render a judgment and bring in a 
party afterwards by amendment to 
be bound by it.” Hodges v. Stuart 
Lumber Co., supra. : 

38. Barndollar v. Patton, 4 Colo. 
474; Ledford v. Weber, 7 Ill. A. 87; 
Pilkey v. Gleason, 1 Iowa 85. 

39. Barndollar v. Patton, 4 Colo. 
474; Pilkey v. Gleason, 1 Iowa 85; 
Hall v. Graham, 49 Wis. 553, 5 NW 
943 


Amendment of process on appeal: 
Generally see Appeal and Hrror § 

1383. 

On appeal from justice see Justices 

of the Peace § 5438. 

40. Hawkins v. Peirce, 79 Fed. 
452, 454; Tallman v. Baltimore, etc., 
R. Co., 45 Fed. 156. 

“The jurisdiction of the state court 
over this cause was terminated by the 
filing of the petition for removal with 
the accompanying bond, and this 
court can issue no order to, nor con- 
fer any authority upon, any officer of 
the state court in respect to any mat- 
ter or proceeding in this cause in this 
court. The jurisdiction of this court 
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ment showing that a particular person was served as 
defendant even where there is evidence showing that 
he was actually served, when it also appears that he 
was not named as a party defendant in the ecase.?7 

[§ 366] 6. Jurisdiction To Authorize. 
court to which the return is made has jurisdiction to 
authorize an amendment of it.38 
to which the case has been transferred on appeal,®°® 
or a federal court to which it has been removed from 
a state court on petition,#® cannot authorize the 
amendment. But the power to allow amendment of 
a sheriff’s return belongs to a referee to whom the 
case has been referred.*! 

[§ 367] 7. Discretion of Court. The application 
for leave to amend is addressed largely to the disere- 
tion of the court,*? which discretion is liberally ex- 


Only the 


The supreme court 


over the person of the defendant de- 
pends exclusively upon the jurisdic- 
tion of the state court, and, inasmuch 
as the state court had acquired no 
jurisdiction over the person of the 
defendant before the filing of the pe- 
tition for removal, nothing can be 
done in this court in aid of the juris- 
diction of the state court.” Hawkins 
v. Peirce, supra. 

41. Camp v. Ocala First Nat. Bank, 
44 Fla. 497, 33 S 241, 103 AmSR 173. 

42. U. S.—vVon Arx v. Boone, 193 
Fed. 612, 113 CCA 480. 


Ala.—Hefflin v. McMinn, 2 Stew. 
492, 20 AmD 58. 
ae wi v. Mooney, 9 Ark. 
Cal.—Morrissey v. Gray, 160 Cal. 


390, 808, 117 P 438, 442. 
Colo.—Sawdey v. Pagosa Lumber 

Co., 78 Colo. 185, 240 P 334. 

AA aE Se v. Kearns, 6 Del. 
Fla.—Butler v. Thompson, 2 Fla. 9. 
Ida.—Blandy v. Modern Box Mfg. 

Co., 40 Ida. 356, 232 P 1095 
Ill.—Spellmyer v. Gaff, 112 Ill. 29, 

1 NE i70. 

Ind.—De Armond y. Adams, 25. Ind. 


455. 
Iowa.—Mintle_ v. 197 
Iowa 424, 197 NW 305. 
enon _—Kirkwood v. Reedy, 10 Kan. 
mek .—Miller v. Shackleford, 4 Dana 
= Tae chon v. De Ende, 3 Mart. N. 
Ay alceamr sage a Ss Ver Day dy sreleks 
6. 
gree eon erg v. Priestly, 58 Miss. 
Mo.—Little Rock Trust Co. v. 
Southern Missouri, ete., R. Co., 195 
Mo. 669, 983 SW 944; Feurt v. Cas- 
ter, 174 Mo. 289, 73 SW 576; Scruggs 


v. Scruggs, 46 Mo. 271; State v. Ray- 
burn, 31 Mo. A. 385. 


Sylvester, 


Nebr.—Wittstruck v. Temple, 58 
Nebr. 16, 78 NW 456. 

N. Y.--Fawcett Wa GViIALLY;, © Oo) TIN 
597. 


N. C.—Campbell v. Smith, 115 N. C. 
498, 20 SE 723; Luttrell v. Martin, 
TUNG CaO 9 oi Lie eo ves 

N. D.—Jongewaard v. Gesquire, 51 
N. D. 173, 199 NW. 585. 

Oh. Paulin v. Sparrow, 91 Oh. St. 
279, 110 NE 528. 

Or.—Matthes v. Holman, 69 Or. 100, 


138 P 248. 
Zana COs 
236. 
Tenn.—Atkinson Vv. Rhea, 7 


Humphr. 59. 


Tex.—Messner v. Lewis, 20 Tex. 
221. 

Va.—Stotz v. Collins, 83 Va. 423, 2 
SE 737. 

Wash.—Cunningham v. Spokane 


Hydraulic Min. Co., 20 Wash. 450, 55 
P 756, 72 AmSR 113. 
W. Va.—McCormack vy. Southern 
Express Co., 81 W. Va. 87, 93 SE 1048. 
Wis.—Schmidt v. Stolowski, 126 
Wis. 55, 105 NW 44, 
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ercised when in the furtherance of substantial jus- 
tice.t® It is a judicial, not a personal, discretion, and 
must be exercised in a judicial manner,** and only 
where the rights of the parties or third persons will 
not be prejudiced thereby.*® The court will not grant 
leave on doubtful and unsatisfactory evidence.*® 
The order permitting amendment to be made will not 
be disturbed on appeal when it appears that there 
has been no abuse of discretion.47 It is an abuse of 
discretion to permit an amendment if the return, as 
amended, would not eonform to the truth.*$ 

[§ 368] 8. Procedure—a. In General. While it 
has been held that a motion to permit an officer to 
amend and the officer’s offer to do so is the equiva- 
lent of amendment even though the court did not 
grant permission,*® the oeneral rule is that leave to 
amend must first be secured from the court.5° <A de- 
fective return cannot be cured by affidavit without 
leave.*! The leave can be had by motion informally 
made;52 but it must be shown by satisfactory evi- 
dence®? to be a proper case for an amendment,°* and 
that, as a matter of fact, the service was properly 
made.®> A bill in equity to amend a return of sery- 
ice by publication will not le during the statutory 
period allowed for correcting the process ‘at law.°® 
The officer who alone can make, or be compelled to 
make, the amendment,®** is a necessary party to any 
proceedings had for that purpose.®* The leave to 
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amend, when granted, is not the eens of noe: 
ment;°® the officer must act upon the court’s order ;°° 
but he may do so by filing an affidavit stating the 
facts of service,®+ or by filing a stipulation of facts 
agreed to by the parties, and excluding the facts 
as to service.°? 

Defendant may contest the truth of the facts 
sought to be so introduced into the return.** 

[§ 369] b. Notice. Some eases hold that no no- 
tice of an application to amend a return need be giv- 
en, in the absence of any showing of injustice,°* even 
though application is made after the trial term.® 
In other eases this rule making notice unnecessary 
is restricted to an application made in the trial 
term,®*® notice being necessary if the application is 
made after the term at which the cause is deter- 
mined.*? <A sheriff’s amendment of his return with- 
out notice after the case has been submitted to the 
appellate court,*® or where the rights of third par- 
ties may be adversely affected,®® is void. It has been 
said that while a sheriff may amend without notice 
so long as the papers are in his possession, it is bet- 
ter practice to give notice after the return is in 
court.7° If defendant is already in court, notice is 
unnecessary.*? 

[§ 370] 9. Operation and Effect. An amendment 
of a return relates back to the time of the original re- 
turn, curing the defects therein.7? Also, defects in 


43. McCormack v. Southern Ex-] ston, 1 Munf. (15 Va.) 269. the return were properly considered 
press Co., 81 W. Va. 87, 93 SE 1048. 51. Barndollar v. Patton, 4 Colo.|as controverting the officer’s ability 
44. Jackson v. Brown, (Mo. A.) | 474; Gardner v. Small, 17 N. J. L.| truthfully to certify a competent 
211-SW 893. 162; Knapp v. Wallace, 50 Or. 348, | Service by amendment. Fisk v.. Hunt, 
45. See supra § 36 92 P 1054, 126 AmSR 742. 83 Or. 424, 54 P 660. 
46. Stubbs v. a eesilTis, 44 Colo. [a] Affidavit without leave. — 64. Lungren v. Harris, 6 Ark. 474; 
138, 96 P 1005, 130 AmSR 116, 18] Where plaintiff, four months after} Brown vy. Hill, 5 Ark. 78. 
LRANS 405; Smith v. Moore, 17 N. | the entry of the decree, filed, as an {a] Im Colorado, defendant, not 
H. 380; Park Land, etc., Co. v. Lane, | amended return, an affidavit of the} having appeared, was held not en- 


106 Va. 304, 55 SE 690. 

[a] Weight of evidence.—Testi- 
mony that summons was not received 
cannot outweigh testimony that it 
was mailed as required by law. Crook 
v. Crook, 19 Ariz. 448, 170 P 280. 

47. Shufeldt v. Barlass, 33 Nebr. 
785; 51 NW 134. 


48. See supra § 360 

49. Russell v. Durham, 29 SW 16, 
16 KyL 516. 

50. Ala.—Wilson y. Strobach, 59 
Ala. 4 

Cal. —Morrissey vy. Gray, 160 Cal. 
390, 808, 117 P 438, 442. 

Del. — Johnson vy. Wilmington, etc., 


POO eel. Se, 30 As 1h. 

Ga er, 89 Ga. 246, 
15 SE 307. 

Ill.—Goodpaster v. Chicago, ete., R 
Co., 240 Ill. A. 267. 

Ind.—Walker v. Shelbyville, 
Turnpike Co., 80 Ind. 452. 

Iowa.—Patterson y. Indiana, 2 
Greene 492. 

Ky.—Miller v. 
264. 

Mass.—Thatcher v. Miller, 11 Mass. 
413. 

Mo.—Bauch v. Weber Flour Mills 
Co., 210 Mo. A. 666, 238 SW 581; Wea- 
laka Mercantile, ete., Co. v. Lumber- 
men’s Mut. Ins. Co., 128 Mo. A. 129, 
106 SW 573 [foll Wealaka Mercan- 
tile, etc., Co. v. Lumber Mut. F. Ins. 
Co., (A.) 106 SW 575]. 

Nebr.—wWittstruck v. Temple, 58 
Nebr. 16, 78 NW 456. 

N.. J.i—Gardner v. ING de 
LL. 162. 

N. C.—Campbell v. Smith, 115 N. C. 
498, 20 SE 723. 

Or.—Knapp v. Wallace, 50 Or. 

92 P 1054, 126 AmSR 742. 

Par 7. Deacle, 160 Pa. 206, 
28 A 839, 40 AmSR 719; Whitman 
v. Higby, 24 Pa. Co. 236. 

Tex. "Thomas v. Goodman, 25 Tex. 


pues 446. 
Land, etc., Co. v. Lane, 
106 Va. 304, 55 SE 690; Bullitt v. Win- 


etc., 


Small, 


348, 


a = i ED 
For later cases, developments and changes in the law see cumulative Annotations, same title; page and note number. 


Shackleford, 4 Dana 


person making the original affidavit 
to the effect that the mailing was 
done on June 25, 1904, but it did not 
appear that leave of court was ob- 
tained to amend the return, nor that 
there was any showing made by affi- 
davit on which to base the order, the 
amendment is ineffectual to aid the 


jurisdiction of the court. Knapp v. 
Wallace, 50 Or. 348, 92 P 1054, 126 
AmSR 742. 

52. Wilcox v. Moudy, 89 Ind. 232. 

53. See supra § 365. 

54. Youngstown Bridge Co. v. 


yi pates 105 Ky. 273, 49 SW 36, 20 KyL 
55. Missouri Valley Trust Co. v. 
St. Joseph, ete., R. Co., 162.Mo. A. 
158, 144 SW 511; Park Land, etc., 
Co. v. Lane, 106 va. 304, 55 SE 690. 
56. Farmers’ State Bank v. Melson, 
88 Okl. 6, 211 P 405. 


57. See supra § 362. 

58. Jefferson County Sav. Bank y. 
McDermott, 99 Ala. 79, 10 S 154. 

59. See cases infra note 60. 

60. Chicago, ete. R. Co. v. Suta, 
123 Ill. A. 125; Wittstruck v. Temple, 
58 Nebr. 16, 78. NW 456. 

61. Fountain y. Detroit, ete, R. 


Co., 210 Fed. 982. 

62. See infra this section. 

[a] Defendant’s name. — Where 
the sheriff’s return showed service on 
defendant J M, and on trial in stipu- 
lated facts F M admitted that F M 
and J M were one and the same per- 
son, the stipulation was held to be 
equal to an amendment of the sher- 
iff’'s return so as to show F M in- 
stead of J M. State v. Trimble, 309 
Mo. 415, 274 SW 712. 


63. Jones v. Bibb Brick Co., 120 
Ga. 321, 48 SE 25; Fisk v. Hunt, 33 
Or. 424, 54 P 660. 

{a] Propriety of affidavits. — 


Where the question was whether an 
officer should be allowed to amend his 
return, opposing affidavits showing 
that the residence of the party sought 


to be served was not that stated in- 


titled to notice under Code (1921) § 
414. Sawdey v. Pagosa Lumber Co., 
78 Colo. 185, 240 P 334. 

65. Kahn v. Mercantile Town Mut. 
Ins. Co., 228 Mo. 585, 595, 128 SW 995, 
137 AmSR 665. 

“Defendant was no more entitled to 
notice of the making of the amended 
return than he was entitled to notice 
of the making of the original return. 
Insofar as the defendant is con- 
cerned, both stand upon the same 
footing.” Kahn v. Mercantile Town 
Mut. Ins. Co., supra. 

66. O’Conner v. Wilson, 57 Ill. 226, 
230; and cases infra note 67. 

“The true rule of practice, upon 
much and mature reflection, we think, 
should only permit such amendments 
as a matter of course, and without 
notice, during the term at which the 
cause is determined.” O’Conner vy. 
Wilson, supra. 

67. King v. Davis, 137 Fed. 222 [aff 
157 Fed. 676]; Chicago Planing Mill 
Co. v. Merchant’s Nat. Bank, 86 Il. 
587 (amendment made on notice) : 
O’Conner v. Wilson, 57 Ill. 226 [mod 
Dunn vy. Rodgers, 43 Ill. 260; Turney 
v. Organ, 16 Ill. 438; Morris v. Schools 
Trustees, POmiL 266; Moore v. Purple, 
8 Ill. 149]; National Surety Co. v. 
Maffioli, 149 M1. A. 255. 

68. Little Rock Trust Co. v. South- 
ern Missouri, ete., Co., 195 Mo. 669, 
93 SW 944, 

Haynes v. Knowles, 36 Mich. 
Montgomery v. Merri ii, 36 Mich. 


70. Wausau First Nat. Bank v. 
Kromer, 126 Wis. 486, 105 NW 823. 

71. Kahn v. Mereantile Town Mut. 
Ins. Co., 150 Mo. A. 3938, 130 SW 492, — 

72. Ala.—Lewis v. Collier, 157 Ala. 
533, 47 S 790; Daniels v. Hamilton, 
52 Ala. 105; Smith v. Leavitts, 10 
Ala. 92. 

Cal.—Lindley v. Lindley, 49 Cal. 
631, 194 P 85. 

Colo.— Sawdey v. Pagosa ri: 
Co., 78 Colo. 185, 240 P 334. 


the amendment may be cured by adequate recitals in 
the original.** But it has been held that an order 
of court authorizing amendment of a return does not 
relate back to, and sanction, an earlier unauthorized 
amendment in the absence of an expressed intention 
that it shall so operate.*4 The amendment. as al- 
lowed, is conclusive on collateral attack,7® but in the 
same action between the same parties it does not 
prevent a later inquiry into the validity of the 
amendment itself,*® or into the truth of its recitals.77 
It has been held, however, that the court will not in- 
' quire into the truth of an amendment made by an 
officer to his return, in the absence of suspicious cir- 
cumstances.** An amendment improperly made in- 
validates a judgment based thereon.?® But an in- 
valid order of court directing the amendment to be 
made will not prevent the court from subsequently 
making another valid order to the same effect.8° The 
erroneous disallowance by the court of an amendment 
renders everything occurring thereafter nugatory.*! 
Failure to amend a defective return is ground for 
dismissal of the action unless further service of the 
writ is ordered.*?. But an action will not be dis- 
missed after allowance of an amendment to show 
service on a principal as defendant, even though at 
the time of allowance the agent’s name had been sub- 
stituted as defendant.*? 

[§ 371] D. Amendment of Affidavits, Orders, 
Etc., for Publication.’ Defective affidavits®® or or- 
ders®® for publication may be amended when the de- 


Ill.— Barlow v. Stanford, 82 Ill. 298. 83. 
Ind.—Heaton v. Peterson, 6 Ind. A.| 111 SE 226 
1; 31 NE 1133. 84. 
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fect is formal merely,87 and a defective summons, 
voidable only, may be amended during the course of 
the publication.*® But when an order is based, up- 
on an insufficient showing made in the complaint or 
affidavit, a subsequent amendment of such complaint 
or affidavit cannot give life to the order, since the 
defect is jurisdictional.’® Nor can a jurisdictional 
defect in the order be cured by an alleged correction 
of the defect in the summons.®® Whether a particu- 
lar defect is jurisdictional and beyond the power to 
amend may depend on the requirements of the stat- 
_ute,®? the failure of the affidavit to give the post-of- 
fice address of nonresident defendant®? not being ju- 
risdictional where the statute does not require that 
the affidavit state it,?? but jurisdictional where the 
statute does require it.24 Where the defect in the 
affidavit consists in a failure to state jurisdictional 
facts in express terms,®® it may still be amended if 
the jurisdictional facts exist and are stated in the 
affidavit. inferentially;°* but where there is a total 
want of averment in the affidavit of one material fact 
required by statute, the service is void and the de- 
fect cannot be cured by amendment.®’ <A variance 
between the order requiring publication in a paper 
named, and publication by mistake in another paper 
meeting the statutory requirements, may be cured by 
an amendment of the order nune pro tune to conform 
to the publication in fact made.®’ On the other 
hand, noncompliance of the publication with statu- 


| tory requirements cannot be cured by recitals in the 
90. Barleycorn v. Woolley, 109 
Misc. 224, 179 NYS 518. 

[a] Names of defendants.—A nunc 


Me.—Wilton Mfg. Co. v. Butler, 34 
Me. 431. : 

Mass.—Welsh v. Joy, 13 Pick. 477. 

Mo.—Kahn v. Mercantile. Town 
Mut. Ins. Co., 228 Mo. 585, 128 SW 995, 
137 AmSR 665; Smoot v. Judd, 184 
Mo. 508, 83 SW 481; Webster v. 
Blount, 39 Mo. 500; Kahn v. Mercan- 
tile Town Mut. Ins. Co., 150 Mo. A. 
393, 130 Sw 492. 

Okl1.—Enid v. Rector, 97 Okl. 280, 
223 P 846. 

Or.—Wade v. Wade, 92 Or. 642, 176 
P 192, 178 P 799, 182 P 136. 

Tex,—El Paso, ete., R. Co. v.,.Kel- 
ley, 99 Tex. 87, 87 SW 660; Hill v. 
Cunningham, 25 Tex. 25. 

Va.— Shenandoah Valley R. Co. v. 
Ashby, 86 Va. 232, 9 SE 1003, 19 AmSR 
898. 

W. Va.—Hoppes v. Devaughn, 43 W. 
Va. 447, 27 SE 251; Capehart v. Cun- 
ningham, 12 W. Va. 750. 

73. See infra this note. 

[a] Service by deputy. — Where 
the original return showed service 
by the marshal “by N., deputy,” but 
‘was defective and was sent back for 
amendment, and the amended return 
showed service by the marshal by N, 
without stating that he was deputy, 
the two returns together are_ suffi- 
cient to show service by a deputy 
marshal. Doherty v. McDowell, 276 
Fed. 728. 

74. Goodpaster v. Chicago, etc., R. 
Co., 240 Ill. A. 267. 3 

75. Jongewaard v. Gesquire, 51 N. 
D. 173, 199 NW 585. 

7G. Bauch v. Weber Flour. Mills 
Co., 210 Mo. A. 666, 238 SW 581; 
Jongewaard v. Gesquire, 51 N. D. 173, 
199 NW 585. 

77. Lashbrook Vv. 
itan) 259 Poulet. ea 

7g. World’s Columbian Exposition 
v. Scala, 55 Ill. A. 207. 

79. Green v. McGowan, 183 Ill. 
A. 149. 

80. Morrissey v. Gray, 160 Cal. 390, 
808, 117 P 4388, 442. 

. 81. McDuffie Oil, etc., Co. vy. Tler, 
28 Ga. A. 734, 113 SE 52. 

* $2. Abbott v. Abbott, 101 Me. 343, 
64 A 615. 


Copenhaver, 


ice by publication see supra § 360: 
Forms of process amendable see 
supra § 343. 


85. See supra §§ 129-176. 

86. See supra §§ 177-192. 

87. Kan.—Morris v. Robbins, 83 
Kanjes35,. hl te Pee4 70e eearrison..v. 


Beard, 30 Kan. 532, 2 P 632; Pierce v. 
Butters, 21 Kan. 124; Weaver v. Lock- 
wood, 2 Kan. A. 62, 43 P 311. 

Mich.—Jankovich v. Judge Wayne 
Cir. Ct., 188 Mich. 284, 153 NW 1085. 

N. J.—Equitable L. Assur. Soe. v. 
Laird, 24 N. J. Eq. 319. 

N. Y.—Mishkind-Feinberg Realty 
Co. v. Sidorsky, 189 N. Y. 402, 82 NE 
448; Mojarrieta v. Saenz, 80 N. Y. 
553 (error in caption); Coffin v. Les- 
ster; 36° Hun 347 [aficd0) IN. WY¥..1645 
mem, 17 NE 873 mem]. 

N. C.—New Hanover Bank v. Blos- 
som,..92 N.°C. 695. 

Okl.—Reister v. Land, 14 Okl. 34, 
TOE LSG. 

[a] Variance from pleadings may 
be cured by amendment where no 
substantial change is made in the 
claim or defense. Kroeger.v. Par- 
ker, 127 Okl. 56, 259 P 861. 

88. Deimel v. Scheveland, 16 Daly 
34, 9 NYS 482, 955. 

{a] Return day.—Where, after a 
summons had been published for four 
weeks, it was discovered that it was 
a six-day and not a ten-day summons, 
as required by statute, an amendment 
of the summons, and the continua- 
tion of its publication in its amended 
form for the residue of the six weeks, 
required by law, was sufficient com- 
pliance with the statute requiring 
that service by publication of “the 
summons” be commenced within thir- 
ty days after the granting of the war- 


rant. Deimel v. Scheveland, 16 Daly 
34, 9 NYS 482, 955. 
89. Foster v. Electric Heat Reg- 


ulator Co., 16 Misc. 147, 37 NYS 10638. 

[a] After judgment founded on 
service by publication, an order that 
the complaint be filed nunc pro tune, 
to cure the omission of plaintiff to 
file it at the commencement of the ac- 
tion, is unavailing to give vitality to 
the judgment. Kendall v. Washburn, 
14 HowPr (N. Y.) 380. 


pro tune order cannot cure an order 
for publication by inserting names of 
persons included in the publication, 
but not in the order. Barleycorn v. 
Woolley, 109 Misc. 224, 227, 179 NYS 
518. (Let: us suppose that a sum- 
mons is published against an existing 
person, that it was in all respects a 
proper case for publication and that 
the person intended to be sued ac- 
tually saw the publication and 
learned upon inquiry that*no order 
had been made authorizing the pub- 
lication. It seems to me to be too 
clear for argument that he could safe- 
ly ignore the apparent summons that 
was in fact and law no summons at 
all and that a nunc pro tune order 
would no more confer jurisdiction 
over him than would an ordinary 
summons personally served on him 
after judgment. And if an intended 
defendant who sees such an unau- 
thorized publication is not affected 
by it or a nune pro tune order based 
upon it, does it now follow, a fortiori, 
that such proceedings do not bring in 
or bind those possible persons con- 
cerning whom it is not’ even known 
whether they exist?’’). 


91. See cases infra notes 92, 93. 

92.' See supra § 162. 

93. Moore Realty Co. v. Carr, 61 
Or. 34, 120 P 742. / 

94. Bond v. Wheeler, 197 Ky. 4387, 


247 SW 708. 

95. See supra § 140 et seq. 

96. Robinson v. -Schappert, 120 
Kan. 309, 243 P 290; Long v. Fife 45 
Kan. ©201, 25.P 594) 23) AmSReai24° 
Harrison v. Beard, 30 Kan. 532, 2 P 
632; Wilkins v. Tourtellott, 28 Kan. 
825; Pierce v. Butters, 21 Kan. 124; 
Chaplin vy. Hitchcock First Bank, 72 
Oh 2:93) 181 R497. 

97. Harris v. Claflin, 36 Kan: 543, 
13 P 8380; City Nat. Bank v. Sparks, 
50 Okl. 648, 151 P 225; Ballew v. 
Young, 24 Okl. 182, 103 P 623, 23 LRA 
NS 1084. 

98. Valz v. Sheepshead Bay Bun- 
galow Corp., 221 App. Div. 280, 223 
NYS 329 [aff 249 N. Y. 122, 168 NE 
124 (certiorari den 278 U. S. 647 mem, 
49 SCt 82 mem, 73 L. ed. 560 mem)]. 
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[§ 372] A. Definitions and Distinctions—1l. Defi- 
An “abuse”? or “malicious abuse”® of proe- 
ess 1s its willful® or malicious’ use, as the case may 
be, to obtain a result which the process was not in- 
In defining these terms 
some courts have stated that they referred to an 
abuse of either civi] or criminal process,® while oth- 
ers have confined them to abuse of civil process.?° 

Abuse of process has 
been distinguished from false imprisonment! and 


nitions. 


tended by law to effect.§ 


[§ 373] 2. Distinctions. 


malicious prosecution. 


Malicious arrest has been distinguished from abuse 


99. Belt v. Adams, 124 Miss. 194, 
86 S 584. 

1. McCarty v. Campbell, 166 Iowa 
129, 147 NW 1381. 

2. Childers v. Schantz, 120 Mo. 305, 
25 SW 209. 

3. Cross references: 
Abuse of process constituting: 

Contempt of court see Contempt 


§ 10. 
wees: invalidating deed see Deeds 
6 


Ground for injunction see Injunc- 
tions § 74. 
Larceny by taking under process see 
Larceny § 60. 
Liability of clerk for wrongful issu- 
ai of process see Clerks of Courts 
§ 8 
ees use of process see infra §§ 
394-39 
4. ec __Pickerson xe Schwabach- 
er, 177 Ala. 371,58 S 98 
Ind.— Whitesell v. Study, 37 Ind. A. 
429, 76 NE 1010. 
Towa.—Nix v. Goodhill, 95 Iowa, 
282, 68 NW 701, 58 AmSR 434. 


Me.—Lambert v. Breton, 127 Me. 
510, 144 A 864. ‘ 
Mich.—Antcliff v. June, 81 Mich. 


477, 45 NW 1019, 21 AmSR 533, 10 
LRA 621. 

N. Y.—Kashdan v. Wilker Realty 
Co. 197 App. Div. 659, 189 NYS 138; 
Foy v. Barry, 87 App. Div. 291, 84 
NYS 335; Dishaw v. Wadleigh, 15 
App. Div. 205, 44 NYS 207, 4 NYAnn 
Cas 170. 

N. C.—Carpenter v. Hanes, 167 N. 
COR day aga ia tka hans Dy Alies Ludwick v. Penny, 
158 N.C. 104, 73 SE 228; Pittsburg, 
etc., R. Co. v. Wakefield Hardware 
Co., 143 N. C. 54, 55 SE 422. 

Utah.—Kool v. Lee, 43 Utah 394, 
134 P 906. 

Va.—Glidewell v. Murray-Lacy, 124 
Va. 563, 98 SE 665, 4 ALR 225. 

Wash.—Rock v. Abrashin, 280 P 
740. 

“Tf process is willfully made use 
of for a purpose not justified by the 
law, this is an abuse for which an 
action will lie.” Antcliff v. June, 81 
Mich. 477, 492, 45 NW 1019, 21 AmSR 
533, 10 LRA 621 [quot Kool v. Lee, 


supra]. 

fa] Collateral thing.—‘'The com- 
mon-law action for abusing legal 
process is confined to a use of process 
for the purpose of compelling the de- 
fendant to do some collateral thing, 
which he could not lawfully be com- 
pelled to do.’ Johnson vy. Reed, 136 
Mass. 421, 423 [quot Shaw v. Fulton, 
(Mass.) 165 NB 26, 27]. To same ef- 
fect Docter v. Riedel, 96 Wis. 158, 71 
NW 119, 65 AmSR 40, 37 LRA 580. 

5. Roberts v. Willys-Overland, 
Inc., 27 Ga. A. 304, 108 SH 138; John- 
son v. Gordon, 26 Ga. A. 526, 106 SE 
615; Farrar Lumber Co. v. Hogan, 
25 Ga. A. 597, 103 SE 8638; Scarbor- 
ough v. J. W. Goldsmith Jr.-Grant 
Co., 25 Ga. A. 269, 103 SE 192; Mc- 
Elreath v. Gross, 23 Ga. A. 287, 98 SE 
190; Bartlett v. Christhilf, 69 Md. 219, 


Personal appearance of defendant estops 
him from complaining thereafter of an amendment 


PROCESS 


VI. ABUSE OF PROCESS? 
[By Douauas Ropinson GRay ] 


14 A518; Ludwick v. Penny, 158 N. 
©. 104, 73 SH 228: 

{a] To support recovery for mali- 
cious abuse of legal process, the evi- 
dence must show a willful misappli- 
cation or perversion of lawful proc- 
ess to obtain an object which such 
process is not intended by law to ef- 
fect. Johnson v. Gordon, 26 Ga. A. 
106 SE 615. 

6. See infra § 377. 

7 See infra § 378. 

8. See infra § 376. 

9. Ala.—Dickerson v. Schwabach- 
er, 177 Ala. 371, 58 S 986. 

Conn.—McGann vy. Allan, 105 Conn. 
LUG L345 A 810: 

Be re Ae v. Robbins, 73 Ill. A. 

Ind.—Whitesell v. Study, 37 Ind. A. 
429, 76 NE 1010. 

Iowa.—-Nix v. Goodhill, 95 Iowa 
282, 68 NW 701, 58 AmSR 434. 

Kan.—Heaton v. Norton County 
State Bank, 5 Kan. A. 498, 47 P 576. 

Me.—Lambert v. Breton, 127 Me. 
510, 144 A 864. 

Mass.—White v. Apsley Rubber Co., 
194 Mass. 97, 80 NE 500, 8 LRANS 
484; Wood v. Graves, 144 Mass. 365, 
11 NE 567, 59° AmR 95. 

Mich.—Marlatte v. Weickgenant, 
147 Mich. 266, 110 NW 1061. 

Mont.—Clifford v. Great Falls Gas 
Co., 68 Mont. 300, 216 P 1114. 

N. Y.—Dean v. Kochendorfer, 237 
N. Yo 384, 143 NB, 229; Kashdan v. 
Wilker Realty Co. 197 ‘App. Div. 659, 
189 NYS 138; Foy v. Barry, 87 App. 
Div. 291, 84 NYS 335; Dishaw v. Wad- 
leigh, 15 App. Div. 205, 44 NYS 207, 
4 NYAnnCas 170. 

N. C.—Carpenter v. Hanes, 167 N. 
C. 551, 88 SE 577; Ludwick v. Penny, 

158 N. C. 104, 78 SE 228; Pittsburg, 
GLC gO Orn avis Wakefield Hardware 
143 N. C. 54, 55 SE 422. 

Utah. ee: Vv. Lee, 43 Utah 394, 


it Z. 90 

tiaewell v. Murray-Lacy, 124 
vay 563, 98 SE 665, 4 ALR 225. 
ie ——Rock v. "Abrashin, 280 P 

Wis.—Smith v. Weeks, 60 Wis. 94, 
18 NW 778. 

[a] Judge Cooley says: “If proc- 
ess, either civil or criminal, is will- 
fully made use of for a purpose not 
justified by the law, this is an abuse 
for which an action will lie.’’ 1 Cool- 
ey Torts (2d ed) p 354 [quot Dickerson 
v. Schwabacher, 177 Ala. 371, 376, 58 
S 986; Whitesell v. Study, 37 Ind. A. 
429, 76 NE 1010, 1011; Nix v. Good- 
aan 95 Iowa 282, 683 NW 701, 58 AmSR 

434; Lambert v. Breton, 127 Me. 510, 
518, 144 A 864; Foy v. Barry, 87 App. 
Div. 291, 84 NYS 335, 336; Dishaw 
v. Wadleigh, 15 App. Div. 205, 44 NYS 
207, 4 NYAnnCas 170; Carpenter Vv. 
Hanes, 167 N.C. 5515.83 SHi577, 579; 
Ludwick v. Penny, 158 N. C. 104, 73 
SE 228, 231; Pittsburg, ete., R. Co. v. 
Wakefield Hardware Co., 143 N. C. 54, 
59, 55 SH 422; Kool v. Lee, 43 Utah 
394, 134 P 906, 909]. 
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of the affidavit,! or of the addition of his name as 
party defendant after publication had been made.” 


of process on the ground that, in the former action 
termination of the proceeding in which the arrest was 
made must be shown, whereas in the latter it is not 
necessary to show termination of the proceeding in 
which the proeess was abused.*? 

Malicious use of process.1+ 
tinction between malicious use and malicious abuse of 
process is that the first is an employment of process 
for its ostensible purpose, although without probable 
cause, whereas the second is employment of process 
for a purpose not contemplated by law. BS 
distinction is that, in the case of malicious use, it 


The fundamental dis- 


Another 


{[b] “There is no doubt of a plain- 

tiff’s right to redress for the willful 
misuse of criminal process, if the 
misuse occasions injury and dam- 
age.” Marlatte v. Weickgenant, 147 
- 266, 271, 120 NW 1061. 
“The gravamen of an action 
for abuse of process is the willful 
using of the process, civil or crim- 
inal, for a purpose not justified by 
law and to effect an object not with- 
in its proper scope.’’ Kashdan v. 
Wilker Realty Co., 197 App. Div. 659, 
661, 189 NYS 138. 

{d] By magistrate—If a magis- 
trate instigates prosecution before 
himself, without probable cause, and 
deliberately uses process, issued by 
him therein, to bring a party before 
him in order to show his authority 
and gratify his personal feelings of 
importance, the act savors of oppres- 
sion, within Pen. L. § 854, and con- 
stitutes illegal abuse of process. 
Dean v. Kochendorfer, 237 N. Y. 384, 
143 NE 229. 

10. Atlanta Ice, etc., Co. v. Reeves, 
1336 Ga. 294, 71 SE 421, 36 LRANS 
1112: Kine v. Bega £36: Gan wales 
71 SE 131s) I. Ce Jr GC. Coltier: anes 
v. Buice, 36 Ga. A. 198, 136 SE 287; 
Scarborough v. J. W. Goldsmith Jr.- 
Grant Co., 25 Ga. A. 269, 103 SH 192; 
oe v. White, 14 Ga. A. 147, 80 SE 

“Malicious abuse of legal process is 
where a plaintiff in a civil proceeding 
willfully misapplies the process of a 
court in order to obtain an object 
which such a process is not intended 
by law to. effect.’ McElreath v. 
Gross, 23 Ga. A. 287, 98 SE 190 [quot 
Roberts v. Willys- Overland, Ine.; 427 
Ga. A. 304, 306, 108 SE 138]. 

Abuse of: 

Civil process see infra § 382. 
Criminal process see infra § 382. 

11. See False Imprisonment § 4. 
rec See Malicious Prosecution § 
13. Grainger v. Hill, 4 Bing. N. 


Cas. 212, 338 ECL 675, 133 Reprint 769. ~ 


See Roberts v. Danforth, 92 Vt. 88, 102 
A 335 (recognizing distinction, but 
not stating it). 

Liability for malicious arrest un- 
der mesne process in civil actions see 
Arrest §§ 258-262. 

14. See infra §§ 394-397. 

15. Juchter v. Boehm, 67 Ga. 534; 
Robinson v.. Commercial Credit Co., 
37 Ga. A. 291, 139 SE 915; Scarbor- 
ough v. J. WwW. Goldsmith’ Jr.-Grant 
Co.; 25 Ga. A. 269, 103 Sierv192- Nes 
Elreath v. Gross, 23 Ga. A. 287, 98 SE 
190; Lerner v. Borack, 189 Ill. A, 603; 
Emery v. Ginnan, 24 ThieAe 65; Wurm- 
ser v. Stone, 1 Kan. A. U3 be 40 12) ORs 
Humphreys v. Sutcliffe, 192 Pa. 3386, 
43 A 954,73 AmSR 819; Grohmann v. 
Kirschman, 168 Pa. 189, 32 A 32; May- 
er v. Walter, 64 Pa. 283: Sacchetti v. 
Sandt, 64 Pa. Super. 311; Siegel v. 
Netherlands Co;, Inc.; 59 Pa. Super: 


132 
the issuance of the 


“In a ‘misuse,’ 
writ is unjustifiable. In an ‘abuse,’ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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§§ 373-375] 


must be shown that the action in which the process 
was used has terminated favorably to plaintiff in the 
suit at bar, whereas this is unnecessary in an action 


for malicious abuse.1® 


Malicious suing out of an attachment has been dis- 
tinguished from abuse of process in that the former 
implies a wrongful motive in issuing the writ, where- 
as the latter involves merely an improper use of a 


writ after issuance.!7 


[§ 374] B. Elements—1. In General. 
qualifications hereinafter considered,'’ it may be 
stated generally that the elements of an actionable 
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purpose, and 
the process.”° 
from acts ¢ 
ess,27 but ¥ 7% 
wrongful pe. 
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process,?? willfully?? committed, with a jvrongful 
purpose?* and malice in fact or in law.?® 
briefly the elements are a willful intent.or wrongful 
an act constituting misapplication of 
A wrongful purpose may be inferred 
stituting misapplication of the proc- 
pplication will not be inferred from a 
ose.?8 


More 


[§ 375] 2. Particular Elements—a. Use of Proc- 


Subject to 
use. 


abuse of process are an unlawful!® use?° of a valid?! 


the 
Siegel v. Netherlands Co., 
pra. 


issuance of the writ is legal.” 
ihaon,  gShsle 


“The authorities recognize a 
distinction (1) between cases broug‘ht 
to recover damages for the malicious 
abuse, or use of legal process without 
probable cause, and the mere abuse of 
legal process constituting the party 
simply a trespasser by such illegal 
use. In the latter, the gravamen of 
the action is the fraud, the abuse; in 
the former, the malice and the want 
of probable cause.” Juchter_ v. 
Boehm, 67 Ga. 534, 538. (2) ‘“Mali- 
cious abuse of legal process is where 
the plaintiff in a civil proceeding wil- 
fully misapplies the process of the 
court in order to obtain an object 
which such a process is not intended 
by. law to effect, as contradistin- 
guished from malicious use of proc- 
ess, where the plaintiff in a civil pro- 
ceeding employs the court’s process 
in order to execute an object which 
the law intends such a process to sub- 
serve, but proceeds maliciously and 
without probable cause.’’ Robinson 
v. Commercial Credit Co., 37 Ga. A. 
VAD GADVAS UE SS) BY GEES 

[b] Distinction illustrated.—(1) 
“Abuse of process is the employment 
of it for an unlawful object, a perver- 
sion of it, e. g., to extort money, to 
compel the surrender of a deed or 
other thing of value, or the like; and 
misuse, simply a malicious use of it 
where no object is contemplated to be 
gained by it other than its proper ef- 
fect and execution.’ Grohmann v. 
Kirschman, 168 Pa. 189, 197, 32 A 32; 
Mayer v. Walter, 64 Pa. 283, 285 [quot 
Siegel v. Netherlands Co., 59 Pa. Su- 
per.,132, 138]. (2) “If process is used 
maliciously, not for the ostensible 
purpose for which the law provides it, 
but for an ulterior purpose—for ex- 
ample, to intimidate, oppress or pun- 
ish a person against whom it is sued 
out—it is ‘malicious abuse of proc- 
ess’ Pit it is usedsin truth-:for-its 
ostensible purpose—for example, to 
collect a debt by attachment, but so 
used unwarrantably and_ without 
probable cause—it is a ‘malicious use 
of process.’’” Lerner v. Borack, 189 
Ill. A. 603, 604. To same effect McFEl- 
reath v. Gross, 23 Ga. A. 287, 98 SE 
190. 

16. Brantley v. Rhodes-Haverty 
Furniture Co., 131 Ga. 276, 62 SEH 222; 
Mullins v. Matthews, 122 Ga. 286, 50 
SE 101; McElreath v. Gross, 23 Ga. 
AY 287, 98 SE 190; Lerner v. Borack, 
189 Til. A. 603, 605; Emery v. Ginnan. 
24a) DN. VA, 65); Sneeden v. Harris, 109 
NesrG. 349, 13 SE 920, 14 LRA 389; 
Mayer v. Walter. 64 Pa. 2805 Sacchet- 
ti v. Sandt, 64 Pa. Super. 311. 

“The cause of action is the mali- 
cious use and not the malicious abuse 
of process. Therefore, even assum- 
ing further, as we do not think we 
should in order to reverse this judg- 
ment, that the suing out of the at- 
tachment was ‘malicious’ and that 
there was no other. defense to this 
action, it would remain true that it 
must fail because it is not averred 
nor proven that the attachment pro- 
ceeding has terminated favorably to 
the plaintiffs. In the case of a suit 
for the ‘malicious use of process’ as 
distinguished from an action for the 
‘malicious abuse of process,’ such 


averment and proof are necessary.” 
Lerner v. Borack, supra. 

Uae Witte nitucvsekarhic a 1G0) SIN: 
542, 76 SE 489. 

Wrongful attachment see Attach- 
ment §§ 1162-1341. 


18. See infra §§ 375-380. 

19. See infra § 376. 

20. See infra § 375. 

21. See infra § 379. 

22. Civil or criminal process see 


suvra § 372 and infra § 382. 


23. See infra § 377. 

24. See infra § 377. 

25. See infra § 378. 

26. Cal.—Crews vy. Mayo, 165 Cal. 
493, 1325 P 1032. 


Ill. Keithley v. Stevens, 238 Ill. 
199, 87 NE 375, 128 AmSR 120; Bon- 
ney v. King, 201 Ill. 47, 66 NE 377; 
Ruehl Bros. Brewing Co. v. Atlas 
Brewing Co., 187 Ill. A. 392; Jeffery 
v. Robbins, 73 Ill. A. 353. 

Kan.—McClenny v. Inverarity, 80 
Kan. 569, 103 P 82, 24 LRANS 301. 


Me.—Lambert v. Breton, 127 Me. 
510, 144 A 864. 

Mich.—Spear v. Pendill, 164 Mich. 
620, 130 NW 343. 

N. Y.—Bianchi v. Leon, 138 App. 
Div. 221 ber 2247 22 sNews 1004 [quot 


Cyc]; Silverman v. UFA Eastern Div. 
Distribution, INCH E23. 6 INDO eS: 
C. 551, 83 SE 577, 580 [cit Cye]; Pitts- 
burg, etc., R. Co. v. Wakefield Hard- 
ware Co., 143 N. C. 54, 55 SE 422. 

S. D.—Ingalls v. Christopherson, 21 
S. D. 574, 114 NW 704. 

Utah.—Kool v. Lee, 43 Utah 394, 
134 P 906. 

id 124 

225 


Va. 568, 98 SE 665, 668, 4 
[eit Cyc]. 

“A sufficiently complete compen- 
dium of the law for the purpose of 
this case is that the essentials of an 
action for abuse of process are, first, 
an ulterior purpose; and, secondly, 
an act in the use of process not prop- 
er in the regular prosecution of the 
proceedings, the abuse consisting in 
the perversion of the process to some 
unlawful purpose, and in the willful 
and oppressive use of it after it is 
issued; that the action lies only 
where there is an unlawful interfer- 
ence with person or property under 
color of process. If the person be not 
arrested or his property not seized, 
no matter how unfounded the action 
may be, there is no abuse of process.” 
Silverman vy. UFA Pastern Diy. Dis- 
tribution, Inc., 236 NYS 18, 20. 

{a] “The only essentials of the 
action of abuse of process are, first, 
an ulterior motive, and, secondly, an 
act in the use of the process not 
proper in the regular prosecution of 
the proceeding.” Glidewell v. Mur- 
ray-Lacy, 124 Va. 563, 572, 98 SE 665. 

[b] “Iwo elements are necessary 
to sustain an action for abuse of 
process, one, the existence of a bad 
motive; the other an act in the use 
of the process not proper in the regu- 
lar employment of the proceeding.” 
Crews v. _Mayo, 165 Cal. 493, 495, 132 
Paloszs 

[ec] Aloconding to Judge Cooley, 
“two elements are necessary to an ac- 
tion for the malicious abuse of legal 
process: First, the existence of an 
ulterior purpose; and second, an act 
in the use of the process not proper 


ALR 


ess—(1) Necessity. There can be no abuse without 
In other words, if the process is not used at all 
no action ean lie for its abuse.?® Abuse of process is 


in the regular prosecution of the 
proceeding.” 1 Cooley Torts (3d ed) 
pp 355, 356 [quot McClenny v. In- 
verarity,, 80 Kan. 569, 103 P 82, 24 
LRANS 301; Spear v. Pendill, 164 
Mich. 620, 130 NW 348, 344; Silver- 
man v. UFA Eastern Div. Distribu- 
tion, Inc., 236 NYS 18, 20; Carpenter 
Ve Hanes, 167 INv CC.) 551,983) SHSSiG, 
579; Ludwick v. Penny, 158 N. C. 104, 
13: SE) 228, 2315") Pittsburg, ete, UR: 
Co. v. Wakefield Hardware Co., 143 
Nz. GC, 54, 59) 55 “SE 422: Ingalls. wv. 
Christopherson, 21 S. D. 574, 114 NW 
704, 706; Kool v. Lee, 43 Utah 394, 
134 P 906, 909; Glidewell v. Murray- 
Lacy, 124 Va. 563, 98 SE 665, 668, 4 
ALR 225]. 

27... Jeffery ‘v. Robbins, 73° TL. A. 
353; Lambert v. Breton, 127 Me. 510, 
144 A 864; Foy v. Barry, 87 App. Div. 
291, 84 NYS 335; Carpenter v. Hanes, 
LOWEN EC. O5d.0 So Oona oO tile 

“The doubt expressed as to the ne- 
cessity for the co-existence of both 
elements named may be removed if 
we regard the unlawful and wrongful 
use of the process as implying the 
illegal and ulterior purpose to be sub- 
served, if that be essential to create 
the actionable wrong.” Carpenter v. 
Hanes, supra. 

28. Jeffery v. Robbins, 73 Ill. A. 
353° Lambert v. Breton, 127 Me. 510, 
514, 144 A 864. 

“While the precise requisites of an 
action for abuse of process have not 
been very clearly pointed out by court 
decisions nor law writers, yet it 
would seem, both from such authori- 
ties aS we have examined and from 
reason, that to sustain the action 
these two elements are essential: (1) 
the existence of an ulterior motive, 
and (2) an act in the use of process 
other than such as would be proper in 
the regular prosecution of the charge. 
The first of these elements may, per- 
haps, be inferred from the second, but 
existence of the first cannot, in rea- 
son, dispense with proof of the sec- 
ond; for if the act of the prosecutor 
be in itself regular, the motive, ul- 
terior or otherwise, is immaterial. 
f . The test is, probably, wheth- 
er ‘the process has been used to ac- 
complish some unlawful end, or to 
compel the defendant to do some col- 
lateral thing which he could not le- 
gally be compelled to do.” Lambert 
v. Breton, supra. 

29. Stoufer v. Missenheimer, 29 
Ga. A. 191, 114 SE 587; Assets Col- 
lecting Co. v. Myers, 167 App. Div. 
133, 152 NYS 930; Silverman v. UFA 


Eastern Div. Distribution, Inc., 236 
NYS 18; Lyons v. Scriber, 174 NYS 
332; Carpenter v.. Hanes, 167 N. C. 


551, 83 SE 577; Garland v. Wilson, 
289 Pa. 272, 275, 137 A 266; Norcross 
v. Otis, 152 Pa. 481, 25 A 575, 34 AmSR 
669; Mayer v. Walter, 64 Pa. 283, 289. 

“The action lies only when there is 
an unlawful interference with a per- 
son or property, under’ color of the 
process. ‘If the person be not ar- 
rested or his property seized, it is 
unimportant how futile and unfound- 
ed the action may be.’” Garland v. 
Wilson, supra [quot in part Mayer vy. 
Walter, supra]. 

[a] Mere giving of notice by a 
third person to a debtor not to pay 
the creditor the amount due ‘him un- 
der a contract is neither the use nor 


614 [50 C.J.] 


not shown by the mere institution of legal®® or equi- 
table?! proceedings, the action lying for the improp- 
er use of process after it has been issued, not for 


maliciously causing it to issue.*? 


Criminal proceedings. 


abuse of legal process; and no ac- 
tion can be maintained by the credi- 
tor against the person giving the no- 
tice for the delay in the payment, and 
the expense of a lawsuit which he 
was compelled to bring against the 
debtor, in consequence of such notice, 
although such notice may have been 
given maliciously and ‘vexatiously. 
Norcross v. Otis, 152 Pa. 481, 25 A 
575. 34 AmSR 669. 

{[b] Mere offer to discontinue pro- 
ceedings in the event the other party 
performs certain acts, without ar- 
rest or seizure of property, is not an 
abuse of process, even though the 
motive is bad. Silverman v. UFA 


Eastern Div. Distribution, Inc., 236 
NYS 18. 
[c] Publication of complaint.— 


Maliciously causing particulars of a 
complaint to be published to damage 
defendant’s reputation and _ profes- 
sional standing was not an abuse of 
process, no attempt being made to 
compel defendant to do a collateral 
thing, which he could not legally be 
compelled to so, since ‘‘tthhe fact that 
the defendants caused the particulars 
of the complaint to be published 

. pertained in no way to the 
execution of the process.’ Lyons v. 
Scriber, 174 NYS 382, 335. 


30. Hendricks v. W. J. Middle- 
brooks Co., 118 Ga. 131, 44 SE 835; 


Johnson v. Reed, 136 Mass. 421; 
Doane v. Hescock, 155 NYS 210 [aft 
173 App. Div. 966 mem, 159 NYS 1109 
mem]; Muldoon v. Rickey, 103m Pa. 
110, 49 AmR 117; Kramer v. Stock, 
10 Watts (Pa.) 115. 

[a] Ilustrations—(1) A  com- 
plaint based merely on the unfounded 
and unwarranted institution of bank- 
ruptcy proceedings, claimed to have 
been caused by acts of defendant, 
cannot be sustained as one for abuse 
of process, because nothing whatever 
was done with the process of the 
court. Assets Collecting Co. v. 
Myers, 167 App. Div. 133, 152 NYS 
930. (2) Where plaintiff sued de- 
fendant in New York to recover a bal- 
ance due on trades in cotton futures, 
and sued out an attachment therein, 
although defendant ‘had no property 
therein, as known to plaintiff, but 
there was no arrest of defendant or 
interference with his person, or any 
taking of his property or obstruction 
of his full enjoyment thereof, there 
was no abuse of process after it was 
aely, issued. Carpenter v. Hanes, 167 

Cob bie 3835S E577, 

Nb] Suing out garnishment on 
judgment pending appeal is not an 
abuse of process. Stoufer v. ee ag 
heimer, 29 Ga. A. 191, 114 SE 58 
Garland y. Wilson, 289 pane 272, 
137 A. 266. 

{a] Filing of bill in equity was 
not an abuse of process, even though 
filed with an improper purpose. Gar- 
Jand v. Wilson, 289 Pa. 272, 275,137 A 
266 (“So long as nothing was done 
beyond the plain requirements of the 
bill and prayer, while it might con- 
stitute a malicious use of process, it 
would not be an abuse thereof’’). 

32. Conn.—Shaeffer v. O. K. Tool 
Coline, T4874. 23305 

Ill.— Keithley v. Stevens, 2388 Ill. 
199, 87 NE 875, 128 AmSR 120; Bon- 
ney v. King, 201 Tl. 47, 66 NE 307; 
Ruehl Bros. Brewing Co. v. Atlas 
Brewing Co., 187 Ill. A. 392; Jeffery 
Vv. ‘Robbins,: 73 Tl). A. 3853; Phenix 
Mut. L. Ins. Co. v. Arbuckle, 52 Ill. 
AGL SS. 

Mada.—Bartlett v. Christhilf, 69 Md. 
219, 14 A 518. 

Mich.—Spear v. Pendill, 164 Mich. 
620, 130 NW 348, 344 [quot CON PONl 

N. Y.— Assets Collecting Co. v. 


It has been both affirmed®? 


PROCESS 


rocess.°° 


[§ 376] (2) Wrongful Use. 
or wrong consists in the unlawful uses? of a law- 


Myers, 167 App. Div. 138, 152 NYS 
930; McClerg v. Vielee, 116 App. Div. 
Rote 102; NYS 45; Foy v. Barry, 87 
ADD. wives 214 84 NYS 335; Silver- 
man v. UFA Eastern Diy. Distribu- 
tion, Ine., 236 NYS 18; Lyons” Vr 
Scriber, 174 NYS 332. 

N. C.—Wright vi Harris; 160 N.\C. 
542, 546, 76 SE 489. 

S. D.— Just v. Martin Bros. Cows 
Ss. D. 70" 159 NW 44, 46 [quot Cyel; 
Ingalls Y. Christopherson, 114 NW 
704. 


Va.—Glidewell v. Murray-Lacy, 124 
ue Pees 98 SE 665, 668, 4 ALR 225 [cit 

ye 

Eng. —Grainger v. Hill, 4 Bing. N. 
Cas. 212, 33 ECL 675, 132 ‘Reprint 769. 

ee is not the illegality er mali- 
ciousness of legal proceedings leading 
up to it, which forms the basis of a 
distinct cause of action for its abuse, 
which’ is independently actionakle, 
whén the process itSelf is used for an 
unlawful or oppressive purpose, or is 
used to coerce or ‘harass the defend- 
ant.” Wright v. Harris, supra. 

[a] In Massachusetts (1) the text 
rule has been followed. Wood v. 
Graves, 144 Mass. 365, 11 NE 567, 59 
AmSR 95. (2) An averment that de- 
fendant, a private citizen, wrongfully 
and maliciously aided and assisted 
public officials in prosecuting plain- 
tiff has been held not to show an 
abuse of process. MacLean v. Naum- 
keag Trust Co., (Mass.) 167 NE 748. 
(3) Suing out an attachment against 
real property, not to secure the debt, 
but to prevent a transfer of the at- 
tached property, in order that plain- 
tiff may obtain it himself, constitutes 
a malicious abuse of process. Ma- 
Jone v. Belcher, 216 Mass. 209, 
Ne 637, 49 LRANS 753, AnnCas1915A 

[b] In Saskatchewan the court 
has said that “to issue a writ, know- 
ing that no cause of action exists, is, 
in my opinion, clearly an abuse of the 
procedure of the Court.” Gola v. Za- 
poranik, 19 Sask, L. 333, 336, [1925] 1 
DomLR 34, [1924] 3 West Wkly 811. 

[c] “The most common form of 
such abuse is by working upon the 
fears of a person after having him 
arrested, for the purpose of extorting 
money, or other property, or of com- 
pelling him to sign some paper, to 
give up some claim, to pay a debt or 
to do some other like act desired by 
those who have control of the prose- 
cution.” Ruehl Bros. Brewing Co. v. 
Atlas Brewing Co., 187 Ill. A. 392, 397. 

33. Hotel Supply Co. v. Reid, 16 
Ala. A. 568, 80 S 137; Rex wv. Leroux, 
62 Ont. L. 336 [1928] 83 DomEiR 688, 
50 CanCrCas 52. : 

[a] Bad check.—If the purpose of 
a prosecution for issuance of a check 
without funds was to collect a debt, 
the prosecution constituted an abuse 


of criminal process. Hotel Supply 
Co. v. Reid, 16 Ala. A. 563, 80 S 137: 
[b] Swearing out warrant.— 


Where one threatens criminal prose- 
eution to secure payment of a debt 
and swears out a warrant for the 
debtor’s arrest, there is an abuse of 
process. Rex v. Leroux, 62 Ont. L. 
336, [1928] 3 DomLR 688, 50 CanCr 
Cas 52. 

Use of criminal process for col- 
lateral or private purpose as mali- 
cious prosecution see Malicious 
Prosecution § 67. 

34. Glidewell v. Murray-Lacy, 124 
Va. 563, 572, 98 SH 665, 4 ALR 225. 

“The evidence tended strongly to 
show that the real purpose of the de- 
fendants was not to enforce the crim- 
inal law, but to collect their debt, 
and, aS a general proposition, it is 
illegal to use the criminal processes 


ta 
Sais 


[§§ 375-376 


and denied** that the mere institution of eriminal 
proceedings for a wrongful purpose is an abuse of 


The gist of the tort 


of the State merely to redress a pri- 
vate wrong. But before this ulterior 
purpose can be made the basis of a 
recovery in an action for the abuse of 
process, it must be coupled with the 
second essential element, that is, 
with ‘an act in the use of the process 
not preper in the regular prosecution 
of the proceeding,’ amounting to its 
perversion to some unlawful purpose. 

: It ‘is at this point that the 
plaintiff’s case unmistakably breaks 


down.” Glidewell v. Murray-Lacy, 
supra. 
35. Abuse of criminal process gen- 


erally see infra § 382. 

36. Ala.—Dickerson v. Schwabach- 
er, 177 Ala. 371, 58 S 986. 

Cal.—Foley v. Martin, 142 Cal. 256, 
71 P 165,°75 P-842, 100 AmSR 123. 

Conn.—Shaeffer v. O. K. Tool Co., 
Ine., 148 A°33 McGann v. Allen, 105 
Conn. 177, 134 A 810. 

Ga.—Atlanta Ice, ete. Co. v. 
Reeves, 136 Ga. 294, 71 SE 421, 36 
LRANS aT t2 Lea. eh a 136 
Ga. 212,,71 SE TS Leela Os cue Cui 
lier, Inc. v. Buice, 36 Ga. A. 198, 136 
SE 287; McKellar v. Moynihan, 28 Ga. 
A. 431, 111 SE 580; McElreath v. 
Gross, 23 Ga..A.-287, 98 SE 190. 

Ill_— Dixon v. Smith-Wallace Shoe 
Co., 283 Ill. 234, 119 NE 265 [rev 204 
His AL 386). 

Iowa.—Bradshaw v. Frazier, 113 
Towa 579, 85 NW 752, 86 AmSR 394, 
55 LRA 258. 

Kan.—Heaton vy. Norton County 
State Bank, 5 Kan. A. 498, 47 P 576.. 

Md.—Bartlett v. Christhilf, 69 Ma. 
219,°14 A 518. 

Mass.—Wood v. Graves, 144 Mass. 
365, 11 NE 567, 59 AmR 95. 

Mich. —Spear v. Pendill, 164 Mich. 
620, 1830 NW 343. 

Mont.—Clifford v. Great Falls Gas 
Co., 68 Mont. 300, 216 P 1114. 

N. Y.—Dean vy. Kochendorfer, 237 
N. Y. 384, 143 NE 229; Assets Col- 
lecting Co. v. Myers, 167 App. Div. 
133,152 NYS 930; \Foyiv. Barry, 387% 
App. Div. 291, 84 NYS 335; Kline v. 
Hibbard, 80 Hun 50, 29 NYS 807 [aff 
155 N. Y. 679 mem, 49 NE 1099 mem]; 
Silverman v. UFA Eastern Div. Dis- 
tribution, Inc., 236 NYS 18. 

N. C.—Griffin v. Baker, 192 N. C. 
297, 134 SE 651; Carpenter v. Hanes, 
167 N. C. 551, 83 SE 59.75 
Harris, 160 N. C. 542, : 
Pittsburg, ete;; RavCowiv. Wakefield 
Hardware Co., 143 N. C. 54, 55 SE 422, 

N. D.—Blair Vv. Maxbass cae | 
Bank, 44 N. D. 12, 176 NW 9 

Wilsen, 3a9 Pa. 
272, 137 N 266; Mayer Vv. Walter, 64 


Pa. 283; Whelan v. Miller, 49 Pa. ‘Su- 
per. 91; Loughner v. Hershey, 21 Pa. 
Dist. 971. 


R. I.—Lauzon y. 
467, 28 A 975. 

Utah.—Kool v. Lee, 43 Utah 394, 
134 P 906 

Va:—Glidewell v. Murray-Lacy, 124 
Va. 568, 98 SE 665, 4 ALR 225. 


Charroux, 18 R. I. 


74 Wash. Rock vy. Abrashin, 280 P 
Wis.—King _ Johnston, 81 Wis. 


578, 51 NW 101 

“Abuse of AeA SNe is the me eaeee 
use of the process of a court.” 
ee Pendill, 164 Mich. 620, 623, 130 Nw 


[al “It is the unlawful method by 
which the act is done that gives rise 
to the action, and the intentional use 
of this method constitutes malice in 
law.” Glidewell-v. Murray-Lacy, 124 
Va. 563, 571, 98 SE 665, 4 ALR 225. 

[b] Leading cases.—Dishaw v. 
Wadleigh, 15 App. Div. 205, 44 NYS 
207, 4 NYAnnCas 170; Mayer v. Wal- 
ter, 64 Pa. 283. 


———  —  ——  —  ————— ————————————SSSSSSssssssese 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 376] 


fold process. In other words, the bad intent*®* must 
culminate in an actual abuse of the process*® by per- 
verting it to a use to obtain a result which the process 
was not intended by law to effect,#® as where the 
process is perverted in the manner of its execution,*! 
or used to accomplish a collateral purpose not con- 
templated by law,*? or where a party is fraudulently 
induced to come within the jurisdiction of the court 
so as to render him or his property subject to its 
process ;*° or, in the ease of criminal process, where 
the process is executed in an oppressive and unlaw- 


387. See infra § 379. 

“The gist of the action for abuse of 
‘process lies in the improper use of 
process after it is issued. To show 
that regularly issued process was 
perverted to the accomplishment of 
an improper purpose is’ enough.” 
Dean v. Kochendorfer, 237 N. Y. 384, 
390, 143 NE 229. To same effect 
Silverman v.-UFA Eastern Div. Dis- 
tribution, Inc., 236 NYS 18. 

38. See infra §§ 377, 378. 

39. Silverman v. UFA Eastern 
Div. Distribution, Inc., 286 NYS 18; 
Carpenter v. Hanes, 167 N. Cc. 551, 83 
SE 577. 

40. See cases supra note 36. 

“So far as the motive and intent of 
plaintiff in instituting the suit is con- 
cerned, they are insufficient to form 
the basis of an action for abuse of 
process unless coupled with the sec- 
ond essential element of an act in the 
-use of process not proper in the regu- 
lar prosecution of the proceedings, 
amounting to its perversion to some 
[un] lawful purpose. The action is 
not for maliciously instituting suit or 
putting the process in force, but for 
maliciously abusing the process after 
its issuance. It is at this point that 
the defendant’s cause of action breaks 
down, for though willful intent is 
pleaded there is absolute failure to 
allege that the process of either court 
was illegally used to effectuate such 
intent.” Silverman v. UFA Eastern 
Div. Distribution, Inc., 236 NYS 18, 
21 


{a] “The fundamental condition 
of this procedure must be the perver- 
sion of the procedure to some unlaw- 
ful purpose not intended by the ac- 
tion.” McKellar v. Moynihan, 28 Ga. 
A. 431, 111 SE 580, 581. 

41. Foley v. Martin, COAla Vested 
165; Bradshaw v. Frazier, 113 Iowa 
579, 85 NW 752, 86 AmSR 394, 55 LRA 


[al Breaking into house to serve 
summons on  paralytic.—Foley  v. 
Martin, 142) Cal. 256, 71. P 3165;, 75 


P 842, 100 AMSR 123. 

42. White v. Apsley Rubber Co., 
181 Mass. 339, 63 NE 885; Dishaw v. 
Wadleigh, 15 App. Div. 205, 44 NYS 
207, 4 NY AnnCas LUO Blair Vv. Max 
bass Security Bank, 44 -N. D. 12, 176 
NW Bes Kool v. Lee, 43 Utah 394, 134 
oO) 

tor" Misuse of criminal warrant 
by arrest to compel plaintiff to quit 
house and relinquish his claim to the 
right to its occupancy is an abuse of 
the process. White v. Apsley Rubber 
Co., 181 Mass. 339, 63 NE 885. 

[b] Misuse not issuance.— Where 
defendant caused a criminal process 
to issue for the arrest of plaintiff on 
a misdemeanor, and thereafter used 
such process to evict plaintiff from 
certain premises, abuse of process 
would lie, not for maliciously caus- 
ing the criminal process to issue, but 
for the misuse thereof to secure an 
eviction after process had been is- 
sued. Kool v. Lee, 43 Utah 394, 134 
P 906. 

43. Wanzer v. Bright, 52 Ill. 35. 

44. McGann v. Allen, 105 Conn. 
bE 7, 11384 -A 810: ‘Smith “v. Weeks, 60 
Wis. 94, 18 NW 778. 

fa] Tlustration.—Where plaintiff, 
a locomotive engineer, while engaged 
in ‘this duties about his engine, and 
when the engine was in a dangerous 
condition from having steam up, was 
arrested at night, and when he was 
about to take a train out, by an offi- 


PROCESS 


tent.°t 


eer, for contempt on supplemental 
proceedings, in which he was the 
debtor, when the officer had an oppor- 
tunity to make the arrest during the 
day, and was placed in a cold and 
filthy cell with criminals in the jail, 
there was abuse of process. Smith 
v. Weeks, 60 Wis. 94, 18 NW 778. 

45. -Marlatte v. Weickgenant, 147 
Mich. 266, 110 NW 1061 

fa] Frightening plaintiff into pay- 
ing excessive amount by using crim- 
inal warrant to threaten arrest if 
payment was not made. Marlatte v. 
Dh weit te 147 Mich. 266, 110 NW 

46. Conn.—McGann y. Allen, 105 
Conn. 177, 134 A 810. 

Kan, —Heaton v. Norton County 
Peace Bank, 5 Kan, A. 498, 47 P 576, 

Mass.—Wood v. Graves, 144 Mass. 
365, 11 NE 567, 59 AmR 95. 

Ol pues oa View Pricey y42'6) Mich: 

Mont.—Clifford v. Great Falls Gas 
Co., 68 Mont. 300, 307, 216 P 1114. 

N. Y.—Foy v. Barry, 87 App. Div. 
291, 84 NYS 335. 

“An arrest by a legal warrant, ona 
criminal charge, to compel the satis- 
faction of a mere private civil de- 
mand, is a misuse of process, and 
fraud upon the law, and an illegal ar- 
rest as respects the party who know- 
ingly and purposely perverts the 
machinery in that way.’ Heaton v. 
Norton County State Bank, supra 
[quot Clifford v. Great Falls Gas Co., 
supra]. 

{a] Illustrations.—(1) Where a 
complaint alleged that defendants §S 
and B procured a criminal warrant in 
E county, and on such warrant ar- 
rested plaintiff in the citv of New 
York, and told plaintiff that if he 
would get his father to withdraw a 
claim which he had against T B by 
whom the affidavit for the warrant of 
arrest’ was made, which claim was 
then in litigation, and pay the mile- 
age expenses on the warrant from E 
county to New York, amounting to 
sixty dollars they would release 
plaintiff, otherwise they would take 
him back to E county under the war- 
rant, and that plaintiff, being in fear, 
gave defendants sixty dollars and 
procured such release from his father, 
which defendants accepted, it stated a 
sufficient cause of action against de- 
fendants for abuse of process. Foy v. 
Barry, 87 App. Div. 291, 84 NYS 335. 
(2) “Where the officer arrests one on 
a warrant charging a crime, and uses 
against him excessive force, or other- 
wise subjects him to oppression, or 
permits the process to be used to ex- 
tort money from him, he has abused 
the process in his hands for service, 
and is liable in damages for such 
abuse.” McGann y. Allen, 105 Conn. 
177, 188, 184 A 810. 


47. MacLean v. Naumkeag Trust 
Co., (Mass.) 167 NE 748. 
48. Ala.—Dickerson v. Schwa- 


bacher, 177. Ala. 371, 58 S 986. 

Cal.— Crews v. Mayo, 165 Cal. 
132, P2032: 

Ga.—Sims v. Automobile Financ- 
ing, 39 Ga. A. 54, 146 SE 37; Ehrlich 
v. Savannah Exch. Bank, 35 Ga. A. 
790, 134-SE 809; Atlanta Finance Co. 
Vi Dean, 35 Ga. A. 421,133 ‘SH 304% 
Vandalsem v. Caldwell, 83 Ga. A. 88, 
125 SE 716; McKellar v. Moynihan, 
28 Ga. A. 431, 111 SH 580. 

Tll—Keithley v. Stevens, 238 Ill: 
199, 87 NE 375, 128 AmSR 120; Bon- 


493, 


- 
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ful manner,** or where it is used unlawfully to coerce 
plaintiff, *® ‘such, for instance, as coercing him to pay 
a private debt. 46 
der a lawful warrant, without any act amounting to 
misuse or oppression, is not an abuse of process.47 A 
legal and legitimate use of process, to effect the re- 
sult which such process is designed by law to accom- 
plish, is not an abuse thereof.48 Regular use of proc- 
ess cannot constitute abuse, even though the user was 
actuated by a wrongful motive,*® purpose,®® or in- 


But mere arrest and detention un- 


ney v. King, 201 Ill. 47, 66 NE 377, 
[aff 103 Ill. A. 601]; MRuehl Bros. 
Brewing Co. v. Atlas Brewing Co., 187 
Till. ee 392; Jeffery v. Robbins, 73 Ill. 


A. 

Ind. __Whitesell v. Study, 37 Ind. A. 
429, 76 NE 1010. 

Kan.—McClenny v. Inverarity, 80 
Kan. 569, 103 P 82, 24 LRANS 301. 


yepaet Shelton v. Melton, 6 Ky. Op. 
Mass.—MacLean v. Naumkeag 
Trust Co., 167 NE 748; Shaw vy. Ful- 
ton, 165 NE 26; Lindsay v. Larned, 17 
Mass. 190. 
Mich.—Spear v. Pendill, 164 Mich. 


620, 1830 NW 343. 

Minn.—Nelson v. National Casualty 
Co., 228 NW 487. 

N. Y.—Carroll Bldg. Corp. v. Louis 
Greenberg Plumbing Supplies, 216 
App. Diy. 268, 214 NYS 42; Weeks v. 
Van Ness, 104 App. Div. 7, 98 NYS 
837; Lobel v. Trade Bank, 132 Misc. 
643, 229 NYS 778; Silverman vy. UFA 
Eastern Div. Distribution, Inc., 236. 
NYS 18 

N. C.—Carpenter v. Hanes, 167 N. 
C. 551, 83 SE 577; Ludwick v. Penny, 
158 N. C. 104, 73 SE 228 

Or.—Lane v. Ball, 83 Or. 404, 163 P 
975, 160 P 144. 

Pa.—Garland y. Wilson, 289 Pa. 
272, 137 A 266; Reams v. Pancoast, 
111 Pa. 42,2 A 205; Kramer v. Stock, 
10 Watts 115; Sacchetti v. Sandt, 64. 


Pa. Super. 311. 
Ss. D.—Just v. Martin Bros. Co., 37 
SLD ae 27.0; 159° NW 44; Ingalls v. 


Christopherson, 21 8S. D. 574, 114 NW 


NVAUS praneperis v. Danforth, 92 Vt. 88, 
102 A 33 
Var Ghidewell v. Murray-Lacy, 124 
Va. 563, 98 SH 665, 4 ALR 225. 
Dh toe hk v. Abrashin, 280 P 
740. 
Wis.—Docter v. Riedel, 96 Wis. 158, 
71 NW 119, 65 AmSR 40, 37 LRA 580. 
[a] Where no misapplication or 
perversion of the court’s process is 
made to appear, an action will not lie 
for malicious abuse of process. Mc- 
Pe cee v. Gross, 23 Ga. A. 287, 98 SE 
Malicious use see infra §§ 394-397. 
49. Jeffery v. Robbins, 73 Ill. A. 
353; Whitesell v. Study, 37 Ind. A. 
429, 76 NE 1010; Carroll Bldg. Corp. 
v. Louis Greenberg Plumbing Sup- 
plies, 216 App. Div. 268, 214 NYS 42; 
Docter v. Riedel, 96 Wis. 158, 71 NW 
119, 65 AmSR 40, 37 LRA 580. 
50. Carpenter v. Hanes, 167 N. C. 
seth 83 SE 577. 
UDA v. Mayo, 165 Cal. 
493, 132 P 103 
Til. Weer v. King, 201 Ill. 47, 66 
NE 377 [aft HOS MUS IAY 601]; Hocker 
v. Welti, 239 Ill. A. 392; Ruehl Bros. 
Brewing Co. v. Atlas Brewing Co., 187 
TW. A. 392: 
Kan.—McClenny v. Inverarity, 80 
Kan. 569, 103 P 82, 24 LRANS 301. 
Mich. j 164 Mich. 
620, 130 NW 343. 
N. Y.—Silverman v. UFA Eastern 
Div. Distribution, Inc., 236 NYS 18. 
NC. Carpenter v. Hanes, 167 N. 
C. 551, 83 SEH 577; Ludwick v. Penny, 
158 N. C. 104, 73 SH 228. 
Pa.—Garland  v. Wilson, 289 Pa. 
202, 13% A 266. 
s. D.—Ingalls v. acer uaa oe 21 
S. D. 574. 114 NW 704 
Va.—Glidewell v. Murray- meee 124 
Va. 563, 98 SE 665, 4 ALR 22 
‘yen evil—intentioned ci of 
process, if regular, is not abuse there- 
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Pai ‘cular applications. 


der eivil®® or eriminal®® warrant. 


ings.°° 


of.” Crews v. Mayo, 165 Cal. 493, 495, 
32 P1032: 


52. See supra text and notes 36-51. 
53. Dixon v. Smith-Wallace Shoe 
Co., 283 Ill. 234, 242, 119 NE 265 [rev 


204 Ill. A. 336]. é 

“The mere institution of a civil suit 
and the taking of judgment in the 
same and allowing process to issue 
regularly for the collection of such 
debt, after judgment, in the usual and 
ordinary manner, is not a malicious 
abuse of process.” Dixon v. Smith- 
Wallace Shoe Co., supra. 

54. McKellar v. Moynihan, 28 Ga. 
A, 431, 111 SE 580; Kashdan y. Wilker 
Realty Co., 197 App. Div. 659, 189 NYS 


Behe aes 

{a] TIllustrations.—(1) While the 
eviction of a tenant from rental prem- 
ises after his tenancy expires or for 
failure to pay rent when due, by the 
legal procedure provided by statute, 
may amount to a malicious use of le- 
gal process or malicious prosecution, 
it cannot be an abuse of legal process, 
as the object of suing out the war- 
rant is to obtain possession by eject- 
ing the tenant. McKellar v. Moyni- 
han, 28 Ga. A. 431, 111 SE 580. (2) 
Where a landlord sued to dispossess 
a tenant who refused to pay an in- 
ereased rental, and the tenant paid 
into court the amount of rent paid for 
the preceding month, and on the ten- 
ant’s default a final order was issued 
in favor of the landlord, a warrant 
issued to enforce such order to re- 
move the tenant and put the landlord 
in possession was not a malicious 


abuse of process, the court, by grant-., 


ing the final order, having held that 
the entire rental, including the in- 
crease, was due and unpaid, and there 
being no evidence that the proceeding 
had been discontinued or the balance 
paid. Kashdan v. Wilker Realty Co., 
197 App. Div. 659, 189 NYS 138. 

55. Robinson v. Commercial Cred- 
it Co., 37 Ga. A. 291, 139 SE, 915; Rob- 
erts v. Willys-Overland, Inc., 27 Ga. 
A. 304, 108 SE 138; Bianchi v. Leon, 
138 App. Div. 215, 122 NYS 1004. 

[a] Bail trover process to collect 
a balance due on property, whereby a 
party was arrested for not giving 
security, was a proper use and not an 
abuse of process, and therefore no ac- 
tion would lie for abuse of process. 
Robinson v. Commercial Credit Co., 
37 Ga. A. 291, 139 SE 915. 

{b] Legal duress.—Where plain- 
tiff voluntarily and on her own initia- 
tive gave security to prevent her hus- 
band’s arrest under a civil writ, which 
arrest was proper as legal duress to 
obtain payment of money, there was 
no abuse of process, no element of 
abuse being shown. Bianchi v. Leon, 
138 App. Div. 215, 122 NYS 1004. 


56. Nelson vy. National Casualty 
Co., (Minn.) 228 NW 437. 
{a] TIllustration—No abuse of 


criminal process is shown where ac- 
cused, by his own initiative and ef- 
fort, procures a settlement with com- 
plainant and a dismissal of the prose- 
cution based thereon, where, by the 
settlement, he pays only what is ow- 
ing by him to complainant, and no 
coercion is used. Nelson v. National 
Casualty Co., (Minn.) 228 NW 437. 
{b] In Virginia it was held that, 
where there was no extortion, oppres- 
sion, or unnecessary indignity in- 
flicted upon plaintiff in connection 
with an arrest on a criminal warrant, 


In accordance with the 
foregoiny rules®? it has been held that relief will not 
be given for a regular use of process to collect a 
debt;°*® to evict a tenant;°* or to arrest a person un- 
Abuse of process 
is not shown by the authorized filing of a lhen;°* nor 
by actual®’ or threatened®® levy in accordance with 
regular procedure; nor by a receiver’s taking posses- 
sion of property under proper equitable proceed- 
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fense.® 


[§ 377] b. Intent—(1) In General. 
diable the abuse of process must have been willful®t 
and for an unlawful purpose.*? 


[§ 378] (2) Malice. 
ice®* is inherent in some definitions,®® and the ac: 
tion is often denominated one for the 
abuse of process,’’®* it has been said that the authori- 
ties are in conflict as to whether malice is an essen- 


[§§ 376-378 
To be reme- 
Good faith is a de- 
While the element of mal- 


“malicious 


tial element of abuse of process,°? some authorities 


the fact that defendant withdrew the 
prosecution on payment of a debt civ- 
illy due did not show abuse of proc- 
ess, where it further appeared that, 
under code provisions, private adjust- 
ments between parties immediately 
concerned in misdemeanors for which 
there is a remedy by civil action were 
authorized. Glidewell v. Murray- 
Lec 124 Va. 563, 98 SE 665, 4 ALR 

57. Carroll 
Greenberg Plumbing Supplies, 
eae Div. 268, 214 NYS 42. 

[a] Filing of mechanic’s lien by 
one having statutory right thereto 
cannot be made basis for malicious 
abuse of process, even though done 
with a bad motive. Carroll Bldg. 
Corp. v. Louis Greenberg Plumbing 
Puppies: 216 App. Div. 268, 214 NYS 


Bldg. Corp. v. Louis 
216 


58. Dixon v. Smith-Wallace Shoe 
Coy 283 Til. 234, 119 NE 265 [rev 204 
Te Sa OF 

[a] TIllustration.—It would not be 
an abuse of process if an attachment 
was maliciously issued and levied up- 
on lands and a judgment in attach- 
ment and order of sale obtained with- 
out reasonable or probable cause and 
without actual notice to defendant. 
Dixon v. Smith-Wallace Shoe Co., 283 
ee 119 NE 265 [rev 204 Ill.’ A. 

59. Ingalls v. Christopherson, 21 
S. D. 574, 114 NW 704. 

[a] Illustration.—Where defend- 
ants, claiming that certain horses 
on which they held a chattel mort- 
gage had been purchased by plaintiff, 
brought an action against him for 
wrongful conversion of the horses, 
and secured judgment by default, and 
thereafter went to plaintiff's farm, 
and threatened to levy on the horses, 
and plaintiff was busy with his har- 
vest, and, not being able to spare the 
horses, gave a note and mortgage in 
satisfaction of the judgment, defend- 
ants were not guilty of a malicious 
abuse of process. This was true be- 
cause “apparently the only purpose 
of the attachment and execution was 
to enforce legal demands in the man- 
ner provided by law, and the acts 
complained of cannot be considered 
ulterior to that purpose on account of 
the fact that it was accomplished by 
the manifestation of an intention to 
lawfully seize property and take it 
away unless a_ settlement was ef- 
fected.” Ingalls v. Christopherson, 
21 S. D..574, 579, 114 NW 704 

60. Garland v. Wilson, 289 Pa. 272, 
137 A 26 

61. ers v. Acmé Lumber, etc., 
Co., (Ga. A.) 149 SE 296; Roberts v. 
Willys-Overland, Inc., 27 Ga. A. 304; 
108 SE 1388; Johnson v. Gordon, 26 
Ga. A. 526, 106 SE 615; Weeks vy. Van 
Ness, 104 App. Div. 7, 93 NYS 337; 
Paul v. Fargo, 84 App. Div. 9, 82 
NYS 369; Petry v. Childs, 43 Misc. 
108, 88 NYS 286; Brown v. Feet- 
er, 7 Wend. (N. Y.) 301; Kool v. Lee, 
43 Utah 394, 134 P 906; Glidewell v. 
Murray- -Lacy, 124 Va. 563, 98 SE 665, 
4 ALR 225. 

62. Spear v. Pendill, 164 Mich. 620, 
624, 130 NW 343; Bianchi v. Leon, 138 
App. Div.0215, 122 NYS 1004; Kool v. 
Lee, 43 Utah’ 394, 184 P 906; Glide- 
well y. Murray- Lacy, 124 Va. 563, 98 
SE 665, 4 ALR 225. 

“The 
process,’ 


term, ‘malicious abuse of 
includes the idea of an ul- 


terior purpose.” Spear v. Pendill, su- 
pra. 

[a] Where there was no unlawful 
or ulterior purpose in the issuance of 


a writ of civil arrest and no unrea- 


sonable and oppressive execution 
thereof, abuse of process is not 
shown. Bianchi vy. Leon, 138 App. 


Div. 215, 122 NYS 1004. 

63. Ga.—Mathews v. Baldwin, 101 
Ga. 318, 28 SE 1015. 

Mass.—Shaw v. Fulton, 165 NE 26; 
Williams v. Eastman, 208 Mass. 579, 
95 NE 401. 

N. ¥.—McClerg v. Vielee, 116 App. 
Div. 731, 102 NYS 45. 
ior Tee v. Wilt, 4 Serge. & R. 

Wis.—Leeman v. McGrath, 116 Wis. 
49, 92 NW 425. 

Tal Where defendant honestly be- 
lieved that plaintiff owed him an ac- 
count, and assigned the account to 
another for the purpose of sending it 
to another state for collection by gar- 
nishment in order to evade the exemp- 
tion laws of Wisconsin, before the 
passage of L. (1893) ¢ 57, prohibiting 
such transfers, and such garnish- 
ment was thereafter unsuccessfully 
attempted, such facts did not consti- 
tute actionable abuse of process. 
Leeman v. McGrath, 116 Wis. 49, 92 
NW 425. 

[b] Mere mistake.—‘‘Malice or 
willfulness in the use of process or its 
abuse could not be inferred from a 
mere mistake.” Shaw v. Fulton, 
(Mass.) 165 NE 26, 27. 

Validity of issuance not a defense 
see infra § 379. 

64. Defined see Malice 38 C. J. Dp 
344 et seq. 

65. Ala.—Dickerson v. Schwabach- 
er, 177 Ala. 371, 58 S 986. 
Iowa.—Nix v. Goodhill, 95 Iowa 282, 
63 NW 701, 58 AmSR 434, 

Md.—Bartlett v. Christhilf, 69 Md. 
219, 14 A 518. 

N. Y.—Assets Collecting Co. v. My- 
ers, 167 App. Div. 133, 152 NYS 930; 
Lobel v. Trade Bank, 132 Misc. 643, 
229 NYS 778; Lyons v. Scriber, 174 
NYS 332. 

N. C.—Carpenter v. Hanes, 167 N. C. 
SOL we SOmS tar ore 
awash ——Rock v. Abrashin, 280 P 740, 

“It may be said generally that the 
abuse of legal process consists of the 
malicious perversion of a regularly 
issued process whereby a result is 
obtained, or sought to be obtained, not 
properly obtainable under it.’ Rock 
v. Abrashin, supra. To same effect 
Bartlett v. Christhilf, 69 Md. 219, 229, 
14 A 518 [quot Dickerson Vv. Schwa- 
bacher, 177 Ala. 371, 58 S 986]. 

66. ‘Bartlett v. Christhilf, 69 Md. 
219, 14 A 518; Jackson v. American 
Tel., etc., Co., 139 N.C. 347, 51 SE 1015, 
70 LRA 738. See Glidewell v. Murray- 
Lacy, 124 Va. 563, 570, 98 SE 665, 4 
ALR 225 (where the court said: “The 
civil injury now under discussion is 
sometimes referred to, even by the 
same text-writers and in the same ju- 
dicial opinions, as ‘malicious abuse of 
process, > and at other times merely as 
‘abuse of process.’ This alternative 
use of these expressions is not usually 
intended to be discriminative’). 

67. Nix v. Goodhill, 95 Iowa 282, 
63 NW 701, 58 AmSR 434; Kool v. Lee, 
43 Utah 394, 134 P 906; Glidewell v. 
Murray- -Lacy, 124 Va. 563, 98 SE 665, 
4 ALR 225 (all so stating). 


a ee ee ae oa 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 378-380] 


stating broadly that malice is essential,®® and others 
denying that malice must be shown.®® 
would seem to be that malice is never essential in con- 
nection with the issuance of the process,’° but may be 
essential in connection with the use of the process.7? 
Malice need not be independent- 
ly proved, but may be legally inferred from a will- 
ful perversion of process with a wrongful purpose.*? 
Where, however, the cireumstances afford no infer- 
ence of malice, actual malice must be proved." 


Proof of malice. 


[§ 379] ¢. Validity of’ Process. 


68. Shaw v. Fulton, (Mass.) 165 
NE 26, 27; Lindsay v. Larned, 17} 
Mass. 190. 


“An action for the abuse of process 
Ss does not lie in the absence of 
malice.” Shaw v. Fulton, supra. 

69. Me.—Page v. Cushing, 38 Me. 


523. 

N. Y.—Paul v. Fargo, 84 App. Div. 
Ss2 Ys, 8695 Petry v. Childs; 43 
Mise. 108, 88 NYS 286. 

N. C.—Carpenter v. Hanes, 167 N. C. 
551; 83 SE 577; Pittsburg, etc., R..Co. 
v. Wakefield Hardware Co., 138 N. C. 
174, 50 SE 571. 

Pa.—Mayer v. Walter, 64 Pa. 283; 
Siegel v. Netherlands Co., Inc., 59 Pa. 


Super. 132. But see White v. Rosen- 

baum Co., 73 Pa. Super. 99 (malice 

essential). 

Ace C.—Hogeg v. Pinckney, 16 S. C. 
[a] Express malice need not be 

reves Hogg v. Pinckney, 16 S. C. 
70. Hearn vy. Shaw, 72 Me. 187; 


Glidewell v. Murray-Lacy, 124 Va. 563, 
98 SE 665, 4 ALR 225. 


“Malicious prosecution” distin- 
Paes see Malicious Prosecution 
71. Nix v. Goodhill, 95 Iowa 282, 
63 NW 701, 58 AmSR 434; Hearn v. 


Shaw, 72 Me. 187; Humphreys vy. Sut- 
cliffe, 192 Pa. 336, 48 A 954, 73 AmSR 
819; Glidewell v. Murray-Lacy, 124 
Va. 563, 571, 98 SE 665, 4 ALR 225. 
See Blair v. Maxbass Security Bank, 
44 N. D. 12, 176 NW 98, 100 [quot Cyc] 
(where the court said that it was un- 
necessary in the case at bar to deter- 
mine the necessity of the existence of 
both malice and willfulness because 
both elements were present under the 
facts). 

“The true rule would plainly seem 
to be that it is not necessary to al- 
lege or prove that the process was 
maliciously sued out, as in malicious 
prosecution, but that it is necessary 
to allege and prove that the process, 
after being properly sued out was ma- 
liciously misused or abused.” Glide- 
well v. Murray-Lacy, supra. ; 

[a] “The authorities are strong, if 
not quite uniform, that the unlawful 
use of the process must be malicious.” 
Nix v. Goodhill, 95 Iowa 282, 285, 63 
NW 701, 58 AmSR 434. 

[b] Actual or implied malice.—‘‘It 
is safe to say that no action for abuse 
of process can be maintained without 
proof that the process was used un- 
der circumstances amounting to either 
actual or implied malice.” Glidewell 
v. Murray-Lacy, 124 Va. 563, 571, 98 
SE 665, 4 ALR 225. 

72. Kool v. Lee, 48 Utah 394, 403, 
134 P 906; Glidewell v. Murray-Lacy, 
124 Va. 563, 98 SE 665, 4 ALR 225. 

“We believe the weight of author- 
ity to be that in an action for an ahuse 
of process it is not essential to aver 
or prove . . malice. There must, 
of course, be allegations and proof of 
a willful or intentional misuse or 
abuse of process, a willful and inten- 
tional misuse of it for some wrongful 
and unlawful object, or ulterior pur- 
pose not intended by the law to effect. 
From such a use or employment of 
the process the law itself implies mal- 
ice.” Kool v. Lee, supra. To same 
effect Glidewell v. Murray-Lacy, su- 
pra. 

73. 
336, 43 A 954, 73 AmSR 819; 
jough yv..Grishobber, 4 Watts 


Humphreys v. Sutcliffe, 192 Pa. 
McCul- 
Sos. 


PROCESS 


The true rule 


Since an action 


Gea e201 

74. Ala.—Dickerson v. Schwabach- 
er, 177 Ala. 871, 58 S 986. 

Conn.—Shaeffer v. O. K. Tool Co., 
Inc., 148 A 330; McGann v. Allen, 105 
Conn. 177, 134 A 810. 

Ill.— Dixon v. Smith-Wallace Shoe 
Co., 283 Ill. 284, 119 NE 265 [rev 204 
LASS 6k 

Md.—Bartlett v. Christhilf, 69 Md. 
219, 14 A 518. 

Mass.—Wood v. Graves, 144 Mass. 
365, 11 NE 567, 59 AmR 95. 

N. Y.—Dean v. Kochendorfer, 237 
N. Y. 384, 148 NE 229; Silverman vy. 
‘UFA Eastern Diy. Distribution, Inc., 
236 NYS 18. 

N. C.—Griffin v. Baker, 192 N. C. 297, 
134 SE 651; Carpenter v. Hanes, 167 
N.C. 551, 83 SE 577; Standford v. A. 
Rain eae Cospt43 INS €. 4095 55) SE 


Ss. D.—Smith v. Jones, 16 S. D. 337, 
92 NW 1084. 

Va.—Glidewell v. Murray-Lacy, 124 
Va. 563, 569, 98 SE 665, 4 ALR 225. 

Wash.—Rock v. Abrashin, 280 P 740. 

“Tt is to be assumed, in such a case, 
that the process was lawfully used 
for a just cause, and is valid in form, 
and that the arrest or other proceed- 
ing upon the process was justifiable 
and proper in its inception. But the 
grievance to be redressed arises in 
consequence of subsequent proceed- 
ings.’”’ Wood vy. Graves, 144 Mass. 
365, 366, 11 NE 567, 59 AmR 95 [quot 
Glidewell v. Murray-Lacy, supra]. 

1) . S.—Gonsouland v. Roso- 
mano, 176 Fed. 481, 100 CCA 97. 

Ijl.—Dixon v. Smith-Wallace Shoe 
Co., 283 Ill. 234, 119 NE 265 [rev 204 
TR WE INS SIG) Ve : 

N. C.—Wright v. Harris, 160 N. C. 
542, 545, 76 SE 489; Jackson v. Amer- 
ican), Melly etes jCo.., 139) NavCs 34.7, cp6; 
51 SE 1015, 70 LRA 738. 

S. D.—Tuthill v. Sherman, 32 S. D. 
103, 142 NW 257. 

Wash.—Rock v. Abrashin, 280 P 
740. 

“An action for damages lies for the 
malicious abuse of lawful process, 
civil or criminal, even if such process 
has been issued for a just cause, and 
is valid in form, and the proceeding 
thereon was justified and proper in 
its inception; but injury arises in con- 
sequence of abuse in Subsequent pro- 
ceedings.” 1 Jaggard Torts pp 632- 
634 [quot Wright vy. Harris, supra; 
Jackson v. American Tel., etc., Co., 
supra]. 

[a] Reason for rule.—‘‘An action 
for the malicious abuse of lawful 
process, civil or criminal, will lie, al- 
though the process was lawfully is- 
sued upon a valid judgment for a just 
cause, and is valid in form. The 
grievance for which redress is sought 
arises in consequence of subsequent 
acts—the illegal and malicious abuse 
of the power conferred by the judg- 
ment and writ.” Gonsouland v. Roso- 
mano, 176 Fed. 481, 486, 100 CCA 97. 
To same effect Dixon v. Smith-Wal- 
lace Shoe Co., 283 Ill. 234, 119 NE 265 
[rev 204 Ill. A. 336]. 

76. Glidewell v. Murray-Lacy, 124 
Va. 563, 98 SE 665, 4 ALR 225. 

fa] Tllustration.—Where plaintiff 
arrested on a criminal warrant sued 
for abuse of process, he could not sup- 
port his case by showing that the 
warrant was barred by limitation or 
that the act under which it was issued 
was unconstitutional, as such matters 
were not material to an action for 
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for abuse of process presupposes an originally valid 
and regular process, duly and properly issued,’* the 
validity of the process is no defense to an action for 
its abuse,*® and plaintiff in the suit for abuse cannot 
support his ease by showing invalidity of the proc- 
ess as a basis for proving abuse thereof.7° 

[§ 380] d. Want of Probable Cause. 
an action for abuse of process it is not necessary to 
show want of probable cause for instituting the pro- 
ceeding in which the process was issued,** nor for 
suing out the process.7§ 


To support 


Some authorities have held 


abuse of process, which is necessari- 
ly based on the theory that an orig- 
inally valid process has been misused 
after its issuance. Glidewell v. Mur- 
ray-Lacy, 124 Va. 563, 98 SE 665, 4 
ALR 225. 

77. Conn.—Shaeffer vy. O. K. Tool 
Co., Inc., 148 A 330. 

Ga.—Vandalsem v. Caldwell, 33 Ga. 
A. 88, 125 SE 716; Roberts v. Willys- 
Overland, Inc., 27 Ga. A. 304, 108 SH 
138; Farrar Lumber Co. v. Hogan, 25 
Ga. A. 597, 103 SE 863; Scarborough 
v. J. W. Goldsmith Jr.-Grant Co., 25 
Ga. A. 269, 103 SE 192; McElreath v. 
Gross, 23 Ga. A. 287, 98 SH 190. 
een. v. Ratecan, 6 Ky. Op. 

Minn.—Grimestad v. Lofgren, 105 
Minn. 286, 117 NW 515, 127 AmSR 
566, 17 LRANS 990. ‘ 

N. Y.—Paul v. Fargo, 84 App. Div. 
9, 82 NYS 369; McMullen v. Michigan 
Home Furnishing Corp., 132 Misc. 838, 
230 NYS 508 [aff 133 Misc. 320, 232 
NYS 124]. 

N. C.—Carpenter v. Hanes, 167 N. C. 
551, 88 SE 577; Ludwick v. Penny, 158 
N. @.1104,. 73. SE. 223: Pittsburg, ete, 
R. Co. v. Wakefield Hardware Co., 143 
N.C) 545755 SH 422: 

N. D.—Blair v. Maxbass Security 
Bank, 44 N. D. 12, 176 NW 98. 

Pa.—Mayer v. Walter, 64 Pa. 283; 
Sacchetti v. Sandt, 64 Pa. Super. 311; 
Siegel v. Netherlands Co., Ine., 59 Pa, 
Super. 132; Whelan vy. Miller, 49 Pa. 
Super. 91. 

Utah.—Kool v. Lee, 43 Utah 394, 134 
P1906. 

Va.—Glidewell v. Murray-Lacy, 124 
Va. 563, 98 SE 665, 4 ALR 225. 

Eng.—Grainger v. Hill, 4 Bing. N. 
Cas. 212, 33 ECL 675, 132 Reprint 769. 

“Tt is not necessary to show . . . 
want ot probable cause, nor that the 
proceeding had terminated, and it is 
immaterial whether such proceeding 
was baseless or not.’’”’ Pittsburg, etce., 
R. Co. v. Wakefield Hardware Co., 143 
N. C. 54, 59, 55 SE 422 [quot Carpen- 
ter v. Hanes, 167 N. C. 551, 554, 83 SE 


577; Kool v. Lee, 43 Utah 394, 404, 134 
P 906]. 
[a] Reason for rule.—The ele- 


ment of want of probable cause is im- 
material in an action for abuse of 
process, because such element relates 
to the suing out, and not to the use, of 
the process. Glidewell v. Murray- 
nee 124 Va. 563, 98 SE 665, 4 ALR 
[b] Third party.—Where, in an ac- 
tion to recover for wrongful attach- 
ment of goods, it appeared that the 
goods attached were not in the pos- 
session of defendant in the attach- 
ment, plaintiff, not a party to the at- 
tachment proceedings, in the abuse of 
process action, did not have to show 
malice and want of probable cause in 
order to recover. Siegel v. Nether- 
lands ‘Cot, Inc., 59> Pa, Super! 232: 

78. Page v. Cushing, 38 Me. 523; 
Jackson v. American Tel., ete., Co., 139 
N. C.°847, bl SE LOLS; 70 DRA 738! 
But see dicta in Tucker v. Davis, 77 
N. C. 330, 332 (where, in an action for 
wrongfully Suing out an order of ar- 
rest under which plaintiff was arrest- 
ed, the court said: ‘‘Malice alone will 
not support an action for the abuse of 
legal process of arrest. There must 
also be a want of probable cause for 
suing it out. This is elementary doc- 
trine’); White v. Rosenbaum Co., 73 
Pa. Super. 99, 102 (where the court 
stated that want of probable cause, 
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tha: want of probable cause for the acts constituting 
the avsse of process is essential,?® while others have 
indicatec:. that it is not essential®® because there can 
be no such thing as probable cause for perversion of 


process.*+ 


[§ 381] e. Termination of Process or Proceed- 
Plaintiff in an action for abuse of process 
need not show that the process improperly employed 
is at an end,*? nor that the proceeding in which it 


ings. 


was issued has terminated.*? 
[§ 382] C. Particular Forms of 


“for such process,’ must Le shown, 
and held that under the facts it was 
shown). 

79. Nix v. Goodhill, Pe Iowa 282, 
63 NW. 701, 58 AmSR 4384; Hearn v. 
Shaw, 72 Me. 187, 19382 SINoreross iv: 
Bee 152 Pa. 481, 55 A 575, 34 AmSR 


“The cases must certainly be rare, 
if they exist, in which there can be an 
abuse of process 0 with reason- 
able ground for the acts done.” Hearn 
v. Shaw, supra. 

80. Jeffery v. Robbins, 73 Ill. A. 
353, 360; Kool v. Lee, 43 Utah 394, 
134 P 906. 

’ “Tt would seem to be only where the 

prosecution is perverted, i. e., directed 
outside of its lawful course to the 
accomplishment of some object other 
than fixing the charge upon the ac- 
cused, that one, acting upon probable 
and reasonable cause, may yet become 
liable for so perverting the process as 
to be guilty of an abuse thereof.” 
Jeffery v. Robbins, supra. 

81. Kool v. Lee, 43 Ptah 394, 403, 
134 P 906. 

“Clearly, in such case, want of 
probable cause is not an essential, for 
there can be no such thing as probable 
cause for a willful and intentional 
misuse of process for a wrongful or 
unlawful object or ulterior purpose 
not intended by the law to effect.” 
Kool v.. Lee, supra. 

82. Page v. Cushing, 38 Me. 523; 
Dishaw v. Wadleigh, 15 App. Div. 205, 
44 NYS 207, 4 NYAnnCas 170; Mc- 
Mullen v. Michigan Home Furnishing 
Corp., 132 Misc. 838, 230 NYS 508 [aff 
133 Misc. 320, 232 NYS 124]; Sneeden 
Vi danris, 109 N.C. 349, 35%, 13 .SH 
920, 14 LRA 389. 

“When an action is for the mali- 
cious abuse of legal process in order 
to compel a party to do a collateral 
thing or to accomplish an ulterior 
purpose, it is not necessary to allege 
that the process improperly employed 
is at an end.’ Sneeden v. Harris, su- 
pra. To same effect Dishaw v. Wad- 
leigh, 15 App. Div. 205, 44 NYS 207, 
4 NYAnnCas 170. 

83. Colo.—Coulter v. Coulter, 73 
Colo. 144, 214 P 400. 

Conn.—Shaeffer v. O. K. Tool Co., 
Inc., 148 A 330. 

Ga, i 


arbray, 136 Ga. 212, 
71 SE 131; Brantley v. Rhodes-Hav- 
erty Furniture Co., 131 Ga. 276, 62 SE 
222; Mullins v. Matthews, 122 Ga. 286, 
50 SE 101; I. C. & J. C. Collier, Inc. v. 
Buice, 36 Ga. A. 198, 136 SE 287; Van- 
dalsem vy. Caldwell, 33 Ga. A. 88, 125 
SE 716; Roberts v. Willys- Overland, 
Inc., 27 Ga. A. 304, 108 SE 138; Far- 
rar Lumber Co. v. Hogan, 25 Ga. A. 
597, 103 St 863; Scarborough v. J. W. 
Goldsmith Jr.-Grant Co.,. 25.,.Ga. A. 
269, 103 SEH 192; McElreath v. Gross, 
23 Ga. A. 287, 98 SE 190; Davis vy. 
Hall, 20 Ga. A. 398, 93 SH 25, 

Ill.— Dixon v. Smith-Wallace Shoe 
Co., 283 Ill. 234, 119 NE 265 [rev 204 


a ee 386]; Emery v. Ginnan, 24 Ill. 
A. 5 

patie Orla shy, v. Ratecan, 6 Ky. Op. 
170. 


Me.—Lambert v, Breton, 127 Me. 
510, 144 A 864. 

Mass.—Malone v. Belcher, 216 Mass. 
209, 103 NE 637, 49 LRANS 753, Ann 
Cas1915A 830; White v. Apsley Rub- 
ber Co., 181 Mass. 339, 63 NE 885; Zinn 
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[8§. 380-383 


to Abuse.°* A remediable abuse of process may exist 
in connection with the wrongful use or perversion of 
either civil’® or criminal®® process. 
be predicated upon perversion of the process of civil 


Thus abuse may 


arrest,’* attachment,’® distress,°® execution,®® gar- 


removal.®? 


[§ 383] D.. Persons 


nishment,®! injunction,®? search warrant,®? seques- 
tration,®* subpena,®® warrant of seizure,®® or writ of 


Liable. All persons who 


knowingly participate i in the abuse of process are lia- 


Process Subject 


v. Rice, 27 NB 727-2 
LRA 288 

Minn.—Grimestad vy. Lofgren, 105 
Minn. 286, 117 NW 515, 127 AmSR 566, 
17 LRANS 990. See Blue Earth Valley 
Tel. Co. v. Commonwealth Utilities 
Co., 140 Minn. 198, 202, 167 NW 554 
(where the court said: “Before a 
cause of action in the nature of a 
counterclaim can accrue on account of 
an abuse of legal process in an action, 
that action must have terminated fa- 
vorably to the one who asserts abuse, 
or else the writ or process must have 
been wholly annulled’’). 

N. Y.—Assets Collecting Co. v. My- 
ers, 167 App. Div. 1338, 152° NYS 930; 
Paul v. Fargo, 84 App. Div. 9, 82 NYS 
369; Bebinger v. Sweet, 6 Hun 478, 1 
AbbNCas 2638; Lyons v. Scriber, 174 
NYS 332. 

N. C.—Carpenter vy. Hanes, 167 N. 
C, 551, 83 SE 577; Ludwick v. Penny, 
158 N. GC. 104, 73 SE 228: Pittsburg, 
etce., R. Co. v. Wakefield Hardware Co., 
143 N. C. 54, 55 SE 422; Lockhart v 
Bear, 117 N. C. 298, 23 SE 484; Sneed- 
en v. Harris, 109 N. C. 349, 13 SH 920, 
14 LRA 389. 

N. D.—Blair v. Maxbass Security 
Bank, 44 N. D. 12, 176 NW 98. 

Or.—Lane v. Ball, 83 Or. 404, 163 P 
975, 160 P 144. 

Pa.—Mayer v. Walter, 64 Pa. 283; 
Prough v. Entriken, 11 Pa. 81; Sac- 
chetti v. Sandt, 64 Pa. Super. 311; 
Whelan v. Miller, 49 Pa. Super. 91. 

Utah.—Kool y. Lee,’ 43 Utah 394, 
134 P 906. 

Hng.—Grainger vy. Hill, 4 Bing. N. 
Cas, 212, 33 ECL 675,482 ‘Reprint 769 

“In a suit for damages growing out 
of such a perversion of the court’s 
process, it is not necessary to show 
that the former litigation ter- 
minated prior to the institution of the 
suit for damages.” Mec Hlreath vy. 
Gross, 23 Ga. A. 287, 98 SE 190 [quot 
Roberts v. Willys-Overland, Ine., 27 
Ga. A. 304, 306, 108 SE 138]. 

[a] Rule applied.—Where an at- 
tachment of real property was wrong- 
fully sued out to prevent a transfer to 
another, termination of that suit was 
not necessary to the maintenance of a 
suit for malicious abuse of process. 
Malone v. Belcher, 216 Mass. 209, 103 
A 637, 49 LRANS 753, AnnCas1915A 

84. Mere institution of legal or 
equitable proceedings as not consti- 
Ly erg abuse of process sce supra § 

(oOo. 

“eh mp the use as element of abuse 
of: 

Civil process see supra § 376. 
Criminal process see supra § 376. 

85. See supra § 372; and infra text 
and note 87 et seq. 

86. See supra § 372. 

Mere institution of criminal pro-~ 
ceedings see supra § 375 

87. Dunsmore vy. Pratt, 116 Me. 22, 
99 A. 717; Lockhart. v. Bear, 117 N. 
C. 298, 23 SE 484. 

{a] ITllustration.—A debtor arrest- 
ed at the instance of his creditor, in 
order to compel payment of the debt 
with property exempt by the consti- 
tution, may sue for damages for ‘abuse 
of process. Lockhart v. Bear, 117 N. 
C. 298, 23 SE 484. 

Liability on bond or undertaking 
see Arrest §§ 259-262. 

88. See Attachment §§ 1173-1341. 


154 Mass. 1, 


ble for damages caused thereby,®® as, for example, 


89. See Landlord and Tenant §§ 
1726-1754. 

90. See Executions § 1222-1240. 

91. Wrongful garnishment: 
Generally see Garnishment §§ 667-676. 
Of exempt property see Exemptions 

Ts 


92. See Injunctions §§ 744-832. 

93. Atlantic Coast Line R. Co. v. 
Inabinette, 32 Ga. A. 246, 122 SE 902. 

94. See Sequestration [35.Cye 
1420-1429]. 

95. Dishaw v. Wadleigh, 15 App. 


Div. 205, 44 NYS 207, 4 NYAnnCas 170. 

[a] Thus there is abuse of process 
where a subpeena is issued, not for the 
purpose of procuring attendance, but 
to force one to settle a claim rather 
than submit to the expense and in- 
convenience of attending court at a 
great distance from his home. Dish- 
aw v. Wadleigh, 15 App. Div. 205, 44 
NYS 207. 

96. Blair v. Maxbass 
Bank, 44 N. D. 12, 176 NW 98 

[a] Attempt to collect excessive 
amount.—Where defendant, under a 
warrant of seizure, took possession of 
property for the purpose of foreclos- 
ing a mortgage for four times the 
amount due, the unlawful purpose of 
defendant in his use of the lawful 
writ constituted abuse of process. 
Blair v. Maxbass Security Bank, 44 
N. D. 12, 176 NW. 98. - 

Wrongful search or seizure see 
Searches and Seizures [35 Cyc 1274— 
1277]. 

97. Bradshaw v. Frazier, 113 Iowa 
es 85 NW 752, 86 AmSR 394, 55 LRA 


[a] Abuse causing death.—Where 
defendant, grandfather of plaintiff's 
intestate, personally caused and par- 
ticipated in execution of a writ of re- 
moval by which his granddaughter, a 
child of twelve, was compelled to 
leave her house while seriously ill 
and at a time when the weather was 
cold and raw, so that she died as a 
result of the exposure, there was an 
actionable abuse of process. Brad- 
shaw v. Frazier, 113 Iowa 579, 85 NW 
752, 86 AmMSR 394, 55 LRA 258. 

98. U, .S.—Gonsouland v. Roso- 
mano, 176 Fed. 481, 100 CCA 97. 

Conn.—MecGann vy. Allen, 105 Conn. 
LUT sds Aol Os 


Security 


Ill.—Snydacker v. Brosse, 51 Ill. 
357, 99 AmD 551: 
Iowa.—Bradshaw v. Frazier, 113 


Iowa 579, 85 NW 752. 


Kan. —McClenny v. Inverarity, 80 
Kan. 569, 103 P 82, 24 LRANS 301. 
Me.—Lambert v. Breton, 127 Me. 


510, 144 A 864. 
Mass.—Wood v. Graves, 144 Mass. 
365, 11 NE 567, 59 AmR 95. 
Nebr.—Murray v. Mace, 41 Nebr. 60, 
59 NW. 387, 43 AmSR 664 
N. H.—Breck v. Blanchard, 20 N. 
Tale a 51 AmD 222. 
aah Y.—Jenner v. Joliffe, 9 Johns. 


N. D.—Blair v. Maxbass Security 
Bank, 44 N. D.. 12, 176 NW 98, 100 
[quot Gye}: 

S. C.—James v. Graham, 78 SB 82. 

Vt.—Hyde v. Cooper, -26 Wtr 552% 

[a] As joint tort-feasors.—A]l 
who knowingly procure, direct, aid, 
abet, or assist in, are liable as joint 
tort-feasors for damage done by abuse 
of process. McGann v. Allen, 105 
Conn. 177, 184 A 810. ‘ 
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“Zp or1e proces’ or attorney,’ the officer executing the | process. 

vc" - Meess,” or a party aiding, advising, or abetting the [) 384] E. Actions—1. Right of Action. An 


- Officer’s unlawful acts,*? or subsequently ratifying 
them.* But a plaintiff who does not direct or partici- 
pate in abuse of process by the officer, and does not 


ratify his acts, is not liable.® 


Participation without knowledge of the wrongful 
purpose will not render a person liable for abuse of 


99. Lambert v. Breton, 127 Me. 510, 
144 A 864. 

1. Lambert v. Breton, supra; Dish- 
aw v. Wadleigh, 15 App. Div. 205, 209, 
44 NYS 207, 4 NYAnnCas 170. 

“Counsel have not referred to, nor 
have I, after a somewhat careful ex- 
amination, been able to find any re- 
ported case in this State where an 
attorney has been held liable in dam- 
ages for an abuse of process, but if 
such an action can be maintained 
against any one, there is no reason 
why an attorney should not be held 
liable, and many why he should.” 
Dishaw v. Wadleigh, supra. 

As ground for disbarment see At- 
torney and Client § 58 text and note 
47; and passim §§ 56-58 in that title. 


2 Conn.—McGann vy. Allen, 105 
Conn. 177, 134 A 810. : 

Ill. Snydacker vy. Brosse, 51 Ill. 
Sole 99 AmD25 51, 

Kan.—McClenny v. Inverarity, 80 


Kan. 569, 103 P 82, 24 LRANS 301; 
Wurmser v. Stone, 1 Kan. A. 131, 40 
12) Oey 

Mass.—Wood v. Graves, 144 Mass. 
365, 11 NE 567, 59 AmR 95. 

N. H.—Breck v. Blanchard, 20 N. 
H. 323, 51 AmD 222. 
a Y.—Jenner v. Joliffe, 9 Johns. 


S. C.—James v. Graham, 78 SE 82. 

[a] Thus an officer who, after ar- 
rest, uses excessive force or otherwise 
subjects his prisoner to oppression or 
permits process to be used to extort 
money from him is liable in damages 
for abuse of process. McGann y. Al- 
len, 105 Conn. 177, 134 A 810. 

[b] “Action for trespass lies 
against an officer for abuse of process, 
where he assumes to act under a proc- 
ess, which does not authorize the acts 


done.” James v. Graham, (S. C.) 78 
SE 82, 84. 
[ec] Trespasser ab initio —(1) An 


officer who uses process placed in his 
hands for service as a cover for illegal 
conduct becomes a trespasser ab in- 
itio. Wurmser vy. Stone, 1 Kan. A. 131, 
40 P 993. (2) “If an officer armed 
with a writ abuses it by the commis- 
sion of any act not warranted by the 
process, he ceases to act under and by 
virtue of the process, and thereby be- 
comes a trespasser ab initio.” James 
v. Graham, (S. C.) 78 SE 82, 84. 

3. U.S.—Gonsouland v. Rosomano, 
176 Fed. 481, 100 CCA 97. ; 

Conn.—McGann y. Allen, 105 Conn, 
177, 134 A 810. 

Ill.—Snydacker v. Brosse, 51 Ill. 357, 
99 AmD 551. 

Mass.—Wood v. Graves, 144 Mass. 
365, 11 NE 567, 59 AmR 95. 

Nebr.—Gilbert v. Rothe, 106 Nebr. 
549, 184 NW 119; Murray v. Mace, 41 
Nebr. 60, 59 NW 387, 43 AmSR 664. 

N. Y.—Jenner v. Joliffe, 9 Johns. 
381 


N. D.—Blair v. Maxbass Security 
Bank, 44 N. D. 12, 176 NW 98, 100 
quot Cyc]. 

ae Fyeke ae v. Graham, 78 SE 82. 

Vt.—Hyde v. Cooper, 26 Vt. 552. 

[a] MTllustration.—If the purpose 
of defendants in taking plaintiff after 
her arrest to a store was to induce her 
to repay the store for goods allegedly 
received by her, knowing them to be 
stolen, defendants aiding and abetting 
such purpose were liable for abuse of 
process placed in the hands of an of- 
ficer for lawful service. McGann v. 
Allen, 105 Conn. 177, 134 A 810. 

[b] “A plaintiff, in a case where all 
the proceedings are regular, is 
equally liable with the officer, if he 
command or advise the abuse of proc- 


abuse of process is a wrong which the courts will not 
permit,’ and have power to prevent.* The law gives 
the person aggrieved by the wrongful act a cause of 


action against the offending party.°® 


ess; although otherwise he would not 
incur liability. He, like any one else, 
must be held responsible for aiding, 
advising or abetting an officer to abuse 
his power.” Snydacker v. Brosse, 51 
Tl. 357, 362, 99 AmD 551. 

[c] Furchaser at foreclosure sale 
was liable jointly with the sheriff for 
the wrongful ejection of the mort- 
gagor’s cotenants under a writ of as- 
sistance where he was_ present, 
claimed and received the exclusive 
possession of the whole property as 
if he were the sole owner thereof, his 
acts showing that he was acting in 
concert with the _ sheriff, and econ- 
firming, ratifying, and approving the 
latter’s acts. James v. Graham, (S. 
C.) 78 SE 82: 

4. Gilbert v. Rothe, 106 Nebr. 549, 
184 NW 119; Blair v. Maxbass Securi- 
ty Bank, 44 N. D. 12, 176 NW 98, 100 
Popee Cye]; Hyde v. Cooper, 26 Vt. 
552. 


[a] “A judgment creditor who 
knowingly advises or ratifies an abuse 
of process resulting in a wrongful 
seizure of personal property to satis- 
fy the judgment is liable as a tres- 
passer.” Gilbert v. Rothe, 106 Nebr. 
549, 552, 184 NW 119. 

5. Ill.—People’s Bldg., etc., Assoc. 
v. McElroy, 79 Ill. A. 266. 

Kan.—Wurmser v. Stone, 1 Kan. A. 
£315, 40° PB. 993; 

Me.—Lambert v. Breton, 127 Me. 
510, 144 A 864. 

Minn.—Bartlett v. Hawley, 38 Minn. 
308, 37 NW 580. 

Nebr.—Teel v. Miles, 51 Nebr. 542, 
71 NW 296; Murray v. Mace, 41 Nebr. 
60, 59 NW 387, 43 AmSR 664. 

N. Y.—IJde v. Finn, 196 App. Div. 
304, 187 NYS 202. 

N. C.—Pittsburg, ete. 
Wakefield Hardware Co., 
55 SE 422. 

N. D.—Blair v. Maxbass Security 
Bank, 44 N. D. 12, 176 NW 98, 100 
[quot Cyc]. 

Vt.—Hyde v. Cooper, 26 Vt. 552. 

“One who places in the hands of an 
officer a valid writ without directions 
as to the manner of service is not lia- 
ble for trespasses and lawlessness of 
the officer in the execution of the 
writ except where he, without knowl- 
edge of the facts, advises or assists 
in an abuse of the process, or subse- 
quently ratifies the officer’s acts.” 
Lambert v. Breton, 127 Me. 510, 515, 
144 A 864. To same effect Pittsburg, 
ete, R. Co. v. Wakefield Hardware Co., 
supra. 

{a] It is the general rule that a 
party is not responsible for the man- 
ner in which an officer executes a val- 
id process duly executed, and that the 
officer only becomes his agent, where 
the process is irregular, unauthorized, 
‘or void. Ide v. Finn, 196 App. Div. 
304, 187 NYS 202. 

6. Foy v. Barry, 87 App. Div. 291, 
84 NYS 335. 

7, Ill.—Wanzer v. Bright, 

5. 


roan Scare ie heenin 
143 N. C,. 54, 


52 Ill. 


N. Y.—Bianchi y. Leon, 63 Misc, 73, 
118 NYS 386 [rev on other grounds 
138 App. Div. 215, 122 NYS 1004]. 

N. C.-—Carpenter v. Hanes, 167 N. 


C. 551, 83 SE 577, 580 [cit Cyc]. 
Pa.—Loughner v. Hershey, 21 Pa. 
Dist. 971, 973 [quot Cyc]; Harbison- 


Walker Refractories Co. v. Freder- 
1eks,) Ze, Pa, YCo- 95. 

Wash.—Eyak River Packing Co. v. 
Hughlen, 143 Wash. 229, 255 P 123, 
VASE) 1&8 OPC 

Eng.—Stein v. Valkenhuysen, EH. B. 


& E. 65, 96 ECL 65, 120 Reprint 431. 


[§ 385] 2. Form of Action. 
matter has been otherwise regulated by statute,'® 


Except where the 


Ont.—Smith v. Clarkson, 8 Ont. L. 
131, 4 OntWR 55. 

“The use of a process for a purpose 
foreign to that for which it was 
issued is an abuse that the law will 
not tolerate.” Bianchi v. Leon, 63 
Misc. 73, 75, 118 NYS 386 [rev on oth- 
er grounds 138 App. Div. 215,122 NYS - 
1004]. 

‘8. See Courts § 108 text and note 
98; and § 30 text and note 71 [b]. 

Injunction against abuse of process 
see Injunctions § 74. 

9. Ala.—Dickerson v. Schwabach- 
ery 177 Ala, 3715) 58'S" 986. 

Ga.—Atlanta Ice, etc. Co. v. 
Reeves, 136 Ga. 294, 71. SE 421, 36 
LRANS 1112; King v. Yarbray, 136 
Gan 2i2. 71 SH 31 Lee aCe eole 
lier, Ine. v. Buice, 36 Ga. A. 198, 136 
SE 287. 

Ill—Wanzer v. Bright, 52 Ill. 35; 
Jeffery v. Robbins, 73 Ill. A. 353. 

Iowa.—Nix v. Goodhill, 95 Iowa 282, 
63 NW 701, 58 AmSR 434. 

Me.—Lambert v. Breton, 127 Me. 
510, 144 A 864; Page v. Cushing, 38 
Me. 523. 

Md.—Bartlett v. Christhilf, 69 Md- 
219, 14 A 518. 

Mass.—Wood v. Graves, 144 Mass. 
BO0y) dele INTO 5675.59 CATIRe Oo: 
Mich.—Ancliff v. June, 81 Mich. 477, 

NW 1019, 21 AmSR 533, 10 LRA 


N. H.—Breck v. Blanchard, 20 N. H. 
323, 51 AmD 222. 

N. Y.-——Dishaw v. Wadleigh, 15 App. 
205, 44 NYS 207, 4 NYAnnCas 
McMullen v. Michigan Home 
Furnishing Corp., 133 Misc. 320, 232 
ee 124 [aff 132 Misc. 838, 230 NYS 
5 : 

N. C.—Carpenter v. Hanes, 167 N. C. 
551, 83 SE 577, 580 [cit Cyc]; Wright 


v. Harris, 160 N. C. 542, 76 SH 489; 
Pittsburg, etc., R. Co. v. Wakefield 
wie Co., (143 NS Clee Lobes Ey 
422. 


Pa.—Kramer v. Stock, 10 Watts 


115; White v. Rosenbaum Co., 73 Pa. 
Super. 99. 

Utah.—Kool v. Lee, 43 Utah 394, 
134 P 906. 


Va.—Glidewell v. Murray-Lacy, 124 
Va. 563, 98 SE 665, 4 ALR 225. 

A ree a ad v. Abrashin, 280 P 

“The right to such an action is: 
not seriously to be questioned.” Nix 
v. Goodhill, 95 Iowa 282, 284, 68 NW 
701, 58 AmSR 434. 

[a] It is a rule of law of very 
general recognition that an action 
will lie for an abuse of process. Nix 
v. Goodhill, 95 Iowa 282, 68 NW 701, 
58 AmSR 434; Lambert v. Breton, 127 
Me. 510, 144 A 864. 

[b] Reason for rule.—‘“‘It would, 
indeed, be a serious reproach to the 
law, if, in such cases, it afforded no: 
remedy or redress to the injured par- 
ty. The denial of a remedy in such 
cases, upon the ground that the law 
was incapable of affording redress, 
would be a most serious reflection 
upon the remedial efficacy of any sys- 
tem of jurisprudence. It would pro+ 
claim to the evil-disposed an unre- 
stricted license to sue, harass and in- 
jure without accountability even 
though their victims should be there- 
by utterly ruined in their circum- 
stances.” Bartlett v. Christhilf, 69 
Md. 219, 230, 14 A 518 [quot Nix vy. 
Goodhill, 95 Iowa 282, 286, 68 NW 701, 
58 AmSR 434; Lambert v. Breton,, 
127 Me. 510, 5138, 144 A 864]. 

Persons liable see supra § 383. 

10. See statutory provisions, 


620 [50 C.J.] 


the proper form of action to bring for an abuse of 
process is ordinarily case,!1 or trespass,” the choice 
as to which being dependent upon distinctions else- 


where pointed out.1 


[§ 386] 3. When Right of Action Accrues. 
it need not be shown that the suit in which the proe- 
ess was abused has terminated,!* the cause of ac- 
tion is complete as soon as the acts complained of are 
But it has been held that before a 
cause of action in the nature of a counterclaim can 
acerue for abuse of process, the original action must 
have terminated or the process been wholly an- 


committed.+® 


nulled.?® 

[§ 387] 4. Defenses.*? 
sary element of the tort?® 
posed as a defense to the action. 


An estoppel! will prevent plaintiff from recover- 


ing for abuse of process.?° 


11. Marlatte v. Weickgenant, 147 
Mich. 266, 110 NW 1061; Rogers v. 
Brewster, 5 Johns. (N. Y.) 125; Bar- 
nett v. Reed, 51 Pa. 190, 88 AmD 574; 
Sommer v. Wilt, 4 Serg. & R. (Pa.) 
348) 


fa] Rule applied.—An action on 
the case will lhe for the wrong com- 
mitted by extorting money from its 
owner by means of an abuse of crim- 
inal process. Marlatte v. Weickgen- 
ant, 147 Mich. 266, 110 NW 1061 (per 
Montgomery, J.). 

Gase see Case, Action on 11 C. J. 


Snydacker v. Brosse, 51 Ill. 
Breck v. Blanch- 


12, 
Sinko BAI 55 15 
ard, 20 N. H. 323, 51 AmD 222; Som- 
mer v. Wilt, 4 Serg. & R.. (Pa.) 19 
Sacchetti v. Sandt, 64 Pa. Super. 311. 

Trespass see Trespass [388 Cyc 985]. 


13. See Actions § 126. 
14. See supra § 381. 
15. Montague v. Cummings, 119 


Ga. 139, 45 SE 979; Lane v. Ball, 83 
Or. 404, 160 P 144, 163 P 975. 

When limitations begin to run see 
Limitations of Actions § 248 text and 
note 37 [da]. 

16. Blue Earth Valley Tel. Co. v. 
Commonwealth Utilities Co., 140 
Minn. 198, 167 NW 554. 

17. Limitations see Limitations of 
Actions § 248 text and note 87 [d]. 

18. See supra §§ 374-381. 

19. Estoppel generally see Estop- 
pel 217 CG. Dep L052. 

20. Sacchetti v. Sandt, 24 Pa. Dist. 
1090 [aff 64 Pa. Super. 911). 

[a] Payment of the demand cre- 
ates an estoppel to sue for malicious 
abuse of process. Sacchetti v. Sanat, 
24 Pa. Dist. 1090 [aff 64 Pa. Super. 
co be I | 

21. See Pleading §§ 132-196. See 
also Case, Action on § 30 et seq; Tres- 
pass [38 Cyc 1078]. 

See cases infra text and notes 
and infra this note. 
Allegations held sufficient.— 
Rosomano, 176 Fed. 
481, 100 CCA 97; Brantley v. Rhodes- 
Haverty Furniture Co., 131 Ga. 276, 
62 SE 222; Marlatte v. Weickgenant, 
147 Mich. 266, 110 NW 1061; Blair 
v. Maxbass Security Bank, 44 N. D. 
12, 176 NW 98; Kool v. Lee, 43 Utah 
394, 1384 P 906. 

[b] Allegations held insufficient. 
—Shaeffer v. O. K. Tool Co., Ine., 
(Conn.) 148 A 330; Robinson v. Com- 
mercial Credit Co., 37 Ga. A. 291, 139 
SE 915. 

23. Silverman y. UFA Eastern Div. 
Distribution, Inc., 236 NYS 18 

{a] Institution of proceedings 
without subsequent use of process.— 
A counterclaim, alleging that plain- 
tiff lessor maliciously and without 
probable cause caused judgment by 
confessionsto be entered against de- 
fendant lessee in another state, and 
thereafter maliciously and without 
probable cause instituted action 


[a] 


Gonsouland vy. 


The absence of a neces- 
may of course be inter- 


PROCESS 


tion, complaint, or petition.?? 
allege not only an actual use of the process,?? but 
its willful use,?* unlawfully,?® for a wrongful pur- 
An allegation of facts from which a will- 
ful abuse*? and wrongful purpose? may reasonably 
be inferred is, suffivient without specific allegation of 


Since 


pose.7® 


these elements. 
Malice. 


[§ 388] 5. Pleading. Complying 


wit, may exis] 
rules?! the essential elements of the cause of act®n 
should be sufficiently alleged in plaintiff’s declari- 


Thus plaintiff should 


It is not necessary to allege that the 
process was maliciously sued out,?® but it may be 


necessary to allege that the process, after being sued 


out, was maliciously abused.?°® 
Plaintiff need not allege a want of probable cause 


for the issuance of the process,?! or for the institu- 


tion of the proceedings in which the process was em- 


ployed,?” or termination of such proceedings,?* or of 


thereon in New York solely to coerce 
defendant into depositing security 
not required by the lease, did not 
state a cause of action for abuse of 
process, as it failed to allege that 
the process of either court was il- 
legally used to effectuate the willful 
intent pleaded, or that an arrest or 
seizure of property was made under 
the process. Silverman v. UFA East- 
wae Div. Distribution, Inc., 236 NYS 
eeraat use as element see supra § 

24. Roberts v. Willys-Overland, 
Inec., 27 Ga. A. 304, 108 SE 138. 

Taj Rule applied.— A petition al- 
Jeging plaintiff's purchase of an auto- 
mobile from one who reserved title, 
failure to make payments thereunder, 
the institution of a bail trover pro- 
ceeding maliciously in which she was 
arrested, and that she was unable to 
prevent the arrest, by giving bond be- 
cause certain persons were out of the 
city and could not surrender the auto- 
mobile because it was ina garage un- 
dergoing repairs, did not state a cause 
of action for malicious abuse of legal 
process, as it did not show that the 
proceeding was willfully misapplied 
or perverted to a use not intended by 
law, or state any legally sufficient 
excuse for her failure to give bond 
or surrender the property. Roberts 
v. Willys-Overland, Inec., 27 Ga. A, 304, 
108 SE 138. 

MY aaah hie generally see supra §§ 377, 


25. Ala.—Dickerson v. Schwabach- 
er, 177 Ala. .371, 58S 986 

Ga.—Williams v. Brunswick, 137 
Ga. 178, 73 SE 255; Sims v. Automo- 
bile Financing, 39 Ga. A. 54, 146 SE 
37; Robinson v. Commercial Credit 


Co., 37 Ga. Ai 291, 139 SH 915; Me- 
Elreath v. Gross, 238 Ga. A. 287, 98 
SE 190. 

Sains Gacaee v. Welti, 239 Tll. A. 


N. Y.—McClerg v. Vielee, 116 App. 
Div. 7381, 102 NYS 45; Lobel v. Trade 


Bank, 132 Misc. 643, 229 NYS 778. 
Or.—Lane v. Ball, 83 Or. 404, 163 P 
975, 160 P 144. 


Ss. D.—Just v. Martin Bros. Co., 37 
S. D. 470, 159 NW 44. 

Vt.—Roberts v. Danforth, 98 Vt, 
88, 102 A 335. 

[a] Rule applied.—(1) A declara- 
tion, alleging bringing of suit for an 
excessive amount resulting in plain- 
tiff’s being sent to jail for inability 
to procure bail, stated a case for ma- 
licious prosecution, but not for abuse 
of process, as all that was done after 
issue of process was done pursuant 
to it. Roberts v. Danforth, 92 Vt. 88, 
102 A. 335. C2). ke petition alleging 
that defendant sued out bail trover 
process to collect balance due, where- 
by plaintiff was arrested, did not 
show abuse of process, because such 
use was authorized. Robinson vy. 


Comino) Credit Co., 37 Ga. A. 291, 
39S Ow 

[b] pane bis defect.— (1) 
Where the amendments of a declara- 
tion for malicious abuse of process 
show that the process was used for 
the purpose for which it was issued, 
although obtained with a bad purpose, 
the declaration is so defective as to 
be demurrable. Hocker v. Welti, 239 
Ill: A. 392. (2) A demurrer to a count 
of a petition for damages for mali- 
cious abuse of process was properly 
sustained where it showed no misap- 
plication or perversion of the court’s 
process, and where the object attained 
in suing out a former petition for 
injunction against plaintiff therein 
was not a perversion of that proc- 
ess. McHlreath v. Gross, 23 Ga. A. 
287, 98 SH 190. 

26. McClerg v. pyielog 116 App. 
Div. 731, 102 NYS . i 

Wrongful use e enereie see supra 

6. 

27. Foy v. Barry, 87 App. Div. 291, 
294, 84 NYS 335. 

28. Foy v. Barry, supra. , 

“In such action the facts may ap- 
pear from which is fairly deduci- 
ble the inference of wrongful and ma- 
licious use, and the pleading is suffi- 
cient if it aver facts out of which 
the inference arises.”’ Foy v. Barry, 
supra. 

29. Glidewell v. Murray-Lacy, 124 
Va. 568, 98 SE 665, 4 ALR 225. 


30. Glidewell v. Murray-Lacy, su- 
pra. 8 
{a] Rule stated.—In action for 


abuse of process, it is not necessary 
to allege that the process was ma- 
liciously sued out, as in malicious 
prosecution, but it is necessary to 
allege that the process, after being 
properly sued out, was maliciously 
misused or abused, the law implying 
malice from intentional and willful 
perversion, the facts of which must 
be alleged. Glidewell v. Murray- 
Lacy, 124 Va. 563, 98 SE 665, 4 ALR 
225. 

Implication of malice from willful 
perversion see supra § 378 text and 
notes 72, 73. 

Malice as element see supra § 378. 

31. Atlantic Coast Line R. Co. v. 
Inabinette, 32 Ga. A. 246, 122 SH 902. 

Want of probable cause as element 
see supra § 380. 

32. Hocker v. es 2389 Ill. A. 392; 
Grigsby v. Rateca Ky Op ato: 
McMullen y. Michigan Home Furnish- 
ing Corp., 132 Misc. 838, 230 NYS 
508 [aff 133 Mise. 320, 2832 NYS 124]; 
Grainger v. Hill, 4 Bing. NO Cassar 2425 
33 ECL 675, 132 Reprint 769. 

33. Colo.—Coulter v. Coulter, 73 
Colo. 144, 214 P 400. 

Ga.—Brantley v. Rhodes-Haverty 
Furniture Co., 131 Ga. 276, 62 SE 222; 
LCS eC Collier, Inc. v. Buice, 
36 Ga. A. 198, 136 Sm 287, 

Ill.— Dixon v. Smith-Wallace Shoe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘also Case, Action on §§ 61, 62; 


at is a 


a 388-392] 


the process employed.34 


_Joinder in one count of causes of action for mali- 
elous prosecution and abuse of process is not fatal in 


the absence of objection.?5 


The addition to a count in a complaint stating a 
cause of action for abuse of process, of allegations 
suitable to another action, will not necessarily make 


the count bad.3¢ 
[§ 389] 6. Evidence. 


process.*8 


Co., 283 Ill. 234, 119 NE 265 [rev 204 
Tll. A. 336]; Hocker v. Welti, 239 Ill. 
A. 392. 

ASR a Saeed v. Ratecan, 6 Ky. Op. 
Me.—Lambert v. Breton, 127 Me. 
510, 144 A 864. 

N. Y.—McMullen v. Michigan Home 
Furnishing Corp., 132 Misc. 838, 230 
oe 508 [aff 1338 Misc. 320, 232 NYS 
124]. 

Or.—Lane v. Ball, 83 Or. 404, 163 P 
975, 160 P 144. 

[a] Rule applied.—In a suit for 
abuse of process, in instituting luna- 
cy proceedings on a false affidavit for 
the purpose of injuring plaintiff in 
the esteem of his fellow citizens, and 
causing his incarceration in a hos- 
pital for the insane, it is not neces- 
sary to allege termination of the suit 
or proceeding favorably to plaintiff. 
Coulter v. Coulter, 73 Colo. 144, 214 P 
400. 

Termination as element see supra 


§ 381. 

34. Bonney v. King, 201 Ill. 47, 66 
NE 377; Dishaw v. Wadleigh, 15 App. 
Div. 205, 44 NYS 207, 4 NYAnnCas 
170; McMullen vy. Michigan Home 
Furnishing Corp., 132 Misc. 838, 230 
NYS 508 [aff 133 Misc. 320, 232 NYS 
124]; Sneeden v. Harris, 109 N. C. 
349, 13 SE 920, 14 LRA 389. 

Termination as element see supra 
§ 381. 


35. 


906. 
Coulter v. Coulter, 73 Colo. 144, 
214 P 400. 

[a] In absence of objection.—A 
count alleging abuse and perversion 
of process in maliciously instituting 
lunacy proceedings against plaintiff 
was not bad because of allegations 
pertinent to actions for malicious 
prosecution and false imprisonment, 
in the absence of seasonable objec- 
tions to the blending of separate and 
independent causes of action in one 
count, it being plaintiff’s privilege to 
forego suit for false imprisonment 
and malicious prosecution, and in- 
clude and rely thereon as elements 
or in aggravation of the damage sus- 
tained by such abuse and perversion. 
Coulter v. Coulter, 73 Colo. 144, 214 
P 400. 

37. 


Kool v. Lee, 43 Utah 394, 134 


See 
Tres- 


See Evidence § 89 et seq. 


pass [38 Cyc 1104 et seq]. 

38. See cases infra this note. 

[a] Evidence held admissible. — 
Schreiner v. Hutter, 104 Nebr. 539, 
177 NW 826 (evidence bearing on good 
faith of officer in execution of writ). 

[b] Evidence held inadmissible.— 
McGann v. Allen, 105 Conn. 177, 134 
A 810 (where, in an action for abuse 
of process, the prosecutor of the pro- 
ceedings in which such abuse took 
place was asked on cross-examination 
whether he had expected the officer 
to bring plaintiff to the police sta- 
tion when he gave the officer the war- 
rant to serve on plaintiff, such ques- 
tion was properly excluded because 
immaterial); Reed v. McCready, 170 
Mich. 532, 1386 NW 488 (in trover for 
conversion of the proceeds of a note 


The usual rules?? 
the admissibility of evidence in actions for abuse of 
So, too, general rules?® control as to the 
weight and sufficiency of the evidence.*°® 

[§ 390] 7. Trialt'—a. In General. 
evidence questions of fact as to unlawful use of proc- 
ess,*? or defendant’s lability for such abuse,*? are 


PROCESS 


| for the jury.*4 


[50 C.J.] 621 


) The usual rules*® govern with re- 
spect to instructions.*® 
[§ 391] b. Dismissal and Nonsuit.47 


A dismiss- 


al*® or nonsuit*® is properly granted where the evi- 


dence for plaintiff fails to establish the essential ele- 
ments°® of the wrong. 
[§ 392] 8. Damages—a, 


Compensatory. Dam- 


ages recoverable for abuse of process are compensa- 


govern 
Jury ; 


On conflicting 


begun by capias ad respondendum 
where no question was raised that the 
writ had not performed its office and 
was not in due form, it was properly 
excluded from the evidence on a plea 
that an order holding defendant to 
bail was an infringement of public 
policy). 

39. See Evidence §§ 1730-1806. 

40. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To show abuse of process. Brantley 
v. Rhodes-Haverty Furniture Co., 131 
Ga. 276, 62 SE 222 (evidence sufficient 
to require submission of case to 
jury); Dean v. Kochendorfer, 237 N. 
Y. 384, 390, 143 NE 229 (by magis- 
trate, where the court said: “If it 
may be inferred that the warrant was 
issued by defendant merely to bring 
plaintiff into the presence of the mag- 
istrate in order that defendant might 
lecture and chide him under the guise 
of judicial action, a prima facie case 
of abuse of process ,is well made 
out’). (2) To warrant submission 
of question of punitive damages to 
aty, Whelan v. Miller, 49 Pa. Super. 

[b] Evidence held insufficient: 
(1) To authorize verdict for plaintiff. 
Ehrlich v. Savannah Exch. Bank, 35 
Ga. A. 790, 134 SE 809 (verdict prop- 
erly directed for defendant). (2) To 
show abuse of process as matter of 
law. Reed v. McCready, 170 Mich. 
532,136 NW 488. (3) To show unlaw- 
ful use. O’Connor v. Solomon, 103 
Conn. 744, 131 A 736 (by officer ex- 
ecuting process); Smith v. Jones, 16 
S. D. 337, 92 NW 1084 (by arresting 
officer). (4) To show wrongful pur- 
pose or motive. O’Connor v. Solomon, 
supra (by officer executing process). 


vate Generally see Trial [38 Cyc 
1238]. 
42. Brantley v. Rhodes-Haverty 


Furniture Co., 131 Ga. 276, 63 SE 222; 
Lambert v. Breton, 127 Me. 510, 144 


A 864. 

43. McGann v. Alien, 105 Conn. 
177, 1384 A 810; McLaughry v. Porter, 
86 Hun 316, 33 NYS 464; Pittsburg, 
etc., R. Co. v. Wakefield Hardware 
Co., 143 N. .¢. 54,55 SE 422. 

44. Province of court and jury 
generally see Trial [38 Cyc 1511- 


1529) .< 

45. See Trial [38 Cyc 1594-1818]. 

46. See cases infra this note. ; 

[a] Instructions upheld.—Whelan 
v. Miller, 49 Pa. Super. 91 (instruc- 
tions sufficient, as a whole, on issue 
of malice and punitive damages); 
James v. Graham, (S. C.) 78 SE 82 
(not misleading as to liability of pur- 
chaser as trespasser in taking pos- 
session under writ of ejectment). 

47. Generally see Dismissal and 
Nonsuit 18 C. J. p 1142. 

48. Kashdan v. Wilker Realty Co., 
197 App. Div. 659, 189 NYS 138. 

[a] Rule applied.—Where a land- 
lord sued to dispossess a tenant for 
refusal to pay an additional rental, 
and the tenant paid into court the 
amount of the rent paid the preced- 
ing month, but defaulted on the day 
of trial, whereupon a final order was 
issued in favor of the landlord and a 


tory for the natural results of the wrong,®! and may 
include recompense for physical,®? or mental®’ in- 
expenses;°* loss of time; 
business,°* property,®’ or financial standing.*8 
Counsel fees incurred as an expense in attempting 
to protect oneself from an abuse of process may be a 
proper element of damage.®® 


and injury to 


But fees paid counsel 


warrant issued to remove the tenant, 
a motion of the landlord to dismiss 
an action for malicious abuse of proc- 
ess brought by the tenant, on the 
ground he had failed to prove any 
intentional wrongdoing or wanton at- 
tempt to pervert the processes of the 
law from their proper use and design, 
should have been granted. Kashdan 
v. Wilker Realty Co., 197 App. Div. 
659, 189 NYS 138. 

49. Creswell v. Acme Lumber, etc., ° 
Co., (Ga. A.) 149 SE 296. See Brant- 
ley v. Rhodes-Haverty Furniture Co., 
131 Ga. 276, 62 SE 222 (plaintiff’s evi- 
dence sufficient to make nonsuit im- 


proper). 
50. Elements see supra §§ 374-381. 
51. McGann v. Allen, 105 Conn. 


177, 184, 134 A 810; Malone v. Belch- 
er, 216 Mass. 209, 103 NE 637, 49 LRA 
NS 7538, AnnCasi915A 830; Barnett 
v. Reed, 51 Pa. 190, 88 AmD 574. 
“Damages suffered through an 
abuse of legal process not malicious 
must be compensatory; that is com- 
pensation for the natural consequenc- 
es resulting, which would include in- 
jury to the feelings because of the 
humiliation, disgrace or indignity 
suffered, together with injury to the 
person and physical suffering, as well 
as special damage incurred in conse- 
quence of the wrong.’ McGann v. 


Allen, supra. 
52. McGann v. Allen, supra. 
53. McGann v. Allen, supra; Ma- 


lone v. Belcher, 216 Mass. 209, 103 NE 


te 49 LRANS 753, AnnCas1915A 
[a] Damages held excessive.—Six 


thousand dollars against an officer 
where the only injury was to plain- 
tiff’s feelings. McGann v. Allen, 105 
Conn. 177, 134 A 810. 

54. McGann vy. Allen, supra; Bar- 
nett v. Reed, 51 Pa. 190, 88 AmD 574. 

[a] Expense of curing physical or 
mental injury.—McGann v. Allen, 105 
Conn. 177, 134 A 810. 

[b] Expense of protecting one’s 
person from arrest or confinement.— 
McGann v. Allen, 105 Conn. 177, 134 
A 810. 

Counsel fees see 
notes 59, 60. 

55. Barnett v. Reed, 51 Pa. 190, 88 
AmD 574. See Cooper v. Scyoc, 104 
Mo. A. 414, 79 SW 751 (denying right 
to recover for loss of time, after dis- 
charge of employee, by reason of in- 
ability to find other employment). 

56. McGann v. Allen, 105 Conn. 
IT 134s Ae 810. 

57. McGann v. Allen, supra; Bar- 
nett v. Reed, 51 Pa. 190, 88 AmD 574. 

58. Malone v. Belcher, 216 Mass. 
209, 103 NE 6387, 49 LRANS 753, Ann 
Cas1915A 830. 

[a] Injury to business credit and 
financial standing.—Malone v. Belch- 
er, 216 Mass. 209, 103 NE 637, 49 LRA 
NS .758, AnnCas1915A 830. 

595) Barnett, vo, Reedy ot baw oO. 
88 AmD 574 (where an instruction 
including counsel fees as an element 
of compensatory damage was ap- 
proved by the upper court). See Mc- 
Gann vy. Allen, 105 Conn. 177, 191, 134 
A 810 (‘Since this case as presented 


infra text and 
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to prosecute the action for abuse of process are not 
recoverable as compensatory damages.°° 

It has been held that, 
where pleaded without timely objection, plaintiff may 
recover in abuse of process for elements of damage 
arising from malicious prosecution,®! or false impris- 


Injury from related wrong. 


onment.®? 


PROCESS 


7 ata 
‘nae 


1§§ 892-895 


[§ 393] b. Exemplary. While under the general 
rule, in jurisdictions where exemplary damages may 
be awarded,®* exemplary damages may be recoveret 
in an action for abuse of process where actual malice 
is shown,°* no such damages can be recovered in the 
absence of actual malice.®® 


‘ 


VII. MALICIOUS USE OF PROCESS*¢ 


[§ 394] A. Definitions and Distinctions—1. Defi- 
“Malicious use of process” is the employ- 
ment of process for its legitimate purpose, but mali- 
ciously and without probable cause.°* 
ties use the term as referable to either civil or crim- 
inal process,** while others confine it to use of civil 


nitions. 


process. °° 


The gravamen of the wrong is the malice and want 


of probable cause.*° 
[§ 395] 2. Distinctions. 


upon this record must be tried again 
solely upon the issue of the abuse of 
process, it may be helpful if we point 
out that on that issue, and in the pres- 
ent condition of the record, evidence 
of the expense incurrred by the plain- 
tiff in defending herself against the 
crimes charged against her_in the 
Police Court:and in the Superior 
Court would not be admissible in 
evidence. Damage for abuse of proc- 
ess must be confined to the damage 
flowing from such abuse, and be con- 
fined to the period of time involved 
in taking plaintiff, after her arrest, 
to the store, and the detention there, 
and to those elements of damage to 
which we have already referred. It 
is apparent that these damages must, 
of necessity, be limited in amount’). 

Expenses generally see supra text 
and note 54. 

60. Mie aloe Ce, OMe, JLNG. Vie 
Buice, 36 Ga. A. 198, 136 SE 287. 

61. Coulter v. Coulter, 73 Colo. 144, 
214 Pa. 400. 

62. Coulter v. Coulter, supra. 

63. See Damages § 268 et seq. 

[a] In Massachusetts, where ¢x- 
emplary damages are not recoverable 
(see Damages § 268), they cannot be 
awarded in an action for abuse of 
process (Malone v. Belcher, 216 Mass. 
209, 103 NE 637, 49 LRANS 753, Ann 
Cas1915A 830). 

64. McGann v. Allen, 105 Conn. 
177, 134 A 810; Barnett v. Reed, 51 
Pa. 190, 88 AmD 574; Whelan v. Mil- 
ler, 49 Pa. Super. 91, 100. 

“Where actual malice exists, a 
formed design to injure and oppress, 
the jury may give vindictive damag- 
es, that is, damages to punish the de- 
fendant for his fraud and malice.” 
Whelan vy. Miller, supra. 

{a] Excessive award.—McGann v. 
Allen, 105 Conn. 177, 184 A 810. 

65. McGann v. Allen, supra; Juch- 
ter v. Boehm, 67 Ga. 534; Barnett v. 
Reed, 51 Pa. 190, 88 AmD 574; Som- 
mer v. Wilt, 4 Sere. & R. (Pa.) 19; 
Whelan v. Miller, 49 Pa. Super. 91, 
100. 

“Where the malice is only such as 
results from a groundless act, and 
there is no actual malice or design to 
injure, the rule is compensatory dam- 


ages.” Whelan v. Miller, supra. 

66. Abuse of process see supra §§ 
372-393. 

67. Ga.—Hallman v. Ozburn, 388 


Ga. A. 514, 144 SE 344; Robinson v. 
Commercial Credit Co., 37 Ga. A. 291, 
139 SE 915; Scarborough v. J. W. 
Goldsmith Jr.-Grant Co., 25 Ga. A. 
269, 103 SE 192; McElreath v. Gross, 
23 Ga. A. 287, 98 SEH 190. 

Ill_—Lerner v. Borack, 189 Ill... A. 
603; Emery v. Ginnan, 24 Ill. ‘A. 
$5. 


Malicious use of proc- 


[By Douauas Ropinson GRAY] 


Some authori- 


that defendant 


ess has been distinguished from abuse of process.7* 
The action is similar to one for malicious prosecu- 
tion, but the nature of the wrong is distinet.*? 

[§ 396] B. Elements of Wrong. To support an | 
action for malicious use of process it must appear 


acted maliciously,*? and without 


probable cause;‘* and that the proceeding in which 


the process was used has terminated,*® favorably to 


plaintiff in the action for malicious use,7® before he 


Iowa.—Nix v. Goodhill, 95 Iowa 282, 
63 NW 701, 58 AmSR 434. 

Kan.—Wurmser vy. Stone, 1 Kan, A. 
131, 40 P 993. 

Pa.—Humphreys v. Sutcliffe, 192 
Pa. 336, 43 A 954,73 AmSR 819; Groh- 
mann v. Kirschman, 168 Pa. 189, 32 
A 32; Mayer v. Walter, 64 Pa. 283; 
Sacchetti v. Sandt, 64 Pa. Super. 311; 
Siegel v. Netherlands Co., Inc., 59 Pa. 
Super. 132; Whelan y. Miller, 49 Pa. 
Super, 91. < 

[a] Employment of process as in- 
tended by law, but used maliciously 
and without probable cause consti- 
tutes “malicious use of legal process.” 
Hallman v. Ozburn, 38 Ga, A. 514, 144 
SE 344. . 

68. Mayer v. Walter, 64 Pa. 283; 
Whelan v. Miller, 49 Pa. Super. 91. 

69. Hallman v. Ozburn, 38 Ga. A. 
514, 144 SE 344; Roberts v. Willys- 
Overland, Inc., 27 Ga. A. 304, 108 SE 
138; Scarborough v. J. W. Goldsmith 
Jr.-Grant Co., 25 Ga. A. 269, 103 SE 
192; McHlreath v. Gross, 28 Ga. A. 
287, 98 SE 190; Grist-v. White, 14 
Ga. A. 147, 80 SE 519. 

“Malicious use of legal process is 
where the plaintiff in a civil proceed- 
ing employs the court’s process in or- 
der to execute the object which the 
law intends for such a process to sub- 
serve, but proceeds maliciously and 
without probable cause.” Hallman y. 
Ozburn, supra. 

[a] Proper and only remedy for 
the “malicious use” of criminal proc- 
ess, valid on its face and maliciously 
sued out without probable cause, is an 
action for malicious arrest or mali- 
cious prosecution. Grist v. White, 14 
Ga. A. 147, 80 SE 519. 

70. Hallman vy. Ozburn, 88 Ga. A. 
514, 144 SE 344; Clement v. Orr, 4 
Ga. A. 117, 60 SE 1017. 


71. See supra § 38738. 
72. See Malicious Prosecution §& 
1% text and notes 49, 50. 


73. Johnson vy, Gordon, 26 Ga. A. 
527, 106 SE 615; Farrar Lumber Co. 
v. Hogan, 25 Ga. A. 597, 103 SE 863; 
Clement v. Qrr, 4 Ga. A. 117, 60 SE 
1017; Wmery v. Ginnan, 24 Ill. A. 65; 
Shaw v. Fulton, (Mass.) 165 NE 26, 
27; Mayer v. Walter, 64 Pa. 283; De 
Geyter v. Keller, 68 Pa. Super. 419; 
Sacchetti v. Sandt, 64 Pa. Super. 311; 
Whelan v. Miller, 49 Pa. Super. 91. 

“An action for the malicious 
use of process does not lie in the ab- 


sence of malice.” Shaw y. Fulton, 
supra. 
74 Johnson vy. Gordon, 26 Ga. A. 


526, 106 SE 615; Callaway v. Janko, 
26 Ga. A. 327, 106 SE 189; Farrar 
Lumber Co. v. Hogan, 25 Ga. A. 597, 
103 SE 863; Clement v. Orr, 4 Ga. A. 
117, 60 SE 1017; Emery vy. Ginnan, 
24 Ill. A. 65; Garland v. Wilson, 289 
Pa. 272, 137 A 266; Humphreys v. 


filed his suit for damages.7* 


It must further appear 


Sutcliffe, 192 Pa. 336, 43 A 954, 73 
AmSR 819; Eberly v. Rupp, 90 Pa. 
259, 261; Mayer v. Walter, 64 Pa. 283; 
De Geyter v. Keller, 68 Pa. Super. 
419; Sacchetti v. Sandt, 64 Pa. Super. 
eg Whelan v. Miller, 49 Pa. Super. 

“Though legal process may, by its 
malicious uSe, give rise to a cause of 
action, yet, even in such case, there 
must not only be a malicious use, 
but there must be no reasonable or 
probable cause for such process, since 
if there be such cause, the intention 
goes for nothing.” Eberly v. Rupp, 
supra. 

[a] “Probable cause alone, with- 
out any proof of the absence of mal- 
ice, is a defense to a suit for... 
a malicious use of legal process.” 
Callaway v. Janko, 26 Ga. A. 327, 106 
SE 189. 

75. Hallman v. Ozburn, 38 Ga. A. 
514, 144 SE 344; Emery v. Ginnan, 24 
Ill. A. 65; Garland v. Wilson, 289 Pa. 
272, 274, 137 A 266; Mayer v. Walter, 


64 Pa. 283; Sacchetti v. Sandt, 64 Pa. 
Super. 311; Whelan v. Miller, 49 Pa. 
Super. 91. See Crews v. Mayo, 165 


Cal. 493, 495, 182 P 1032 (where the 
court said: “Where the malicious is- 
suance of the process is the gist of 
the action, a termination of the suit 
in which the process was issued must 
be proven’). : 

“The claim on its face appears to be 
one for malicious use of legal proc- 
ess; treating it as such it could not 
be maintained as the equity suit on 
which it was founded is still pending. 
-.. . This is manifest, for one of 
the necessary requisites of such ac- 
tion is want of prdbable cause, which 
cannot be determined until the suit is 
ended.” Garland v. Wilson, supra. 

76. Brantley v. Rhodes-Haverty 
Furniture Co., 131 Ga. 276, 62 SBE 222; 
Ehrlich vy. Savannah Exch. Bank, 35 
Ga. A. 790, 134 SE 809; Stoufer v. 
Missenheimer, 29 Ga. A. 191, 114 SE 
587; Roberts v. Willys-Overland, Ine., 
27 Ga. A. 304, 108 SE 138; Johnson v. 
Gordon, 26 Ga. A. 526, 106 SE 615; 
Farrar Lumber Co. v. Hogan, 25 Ga. 
A. 597, 103 SE 863; McElreath v. 
Gross, 23 Ga. A. 287, 98 SH 190; Da- 
vis v. Hall, 20 Ga. A. 398,93 SE 25. 

“In a suit for damages growing out 
of such malicious use of process, it 
must appear that the previous litiga- 
tion ‘has finally terminated against 
the plaintiff therein.” McElreath v. 
Gross, supra [quot Roberts y. Willys- 
Overland, Ine., 27 Ga. A. 304, 306, 108 
SE 138; Scarborough v. J. W. Gold- 
smith Jr.-Grant Co., 25 Ga. A. 269, 
103 SE 192]. i 

77. Johnson v. Gordon, 26 Ga. aA. 
526, 106 SE 615; Davis v. Hall, 20 Ga. 
A. 398, 93 SE 25; Emery y. Ginnan, 
24 Ill. A. 65. . 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 396-397] 


[§ 397] C. Actions. Malicious 


are not favored by the courts.®° 


Pleading. Plaintiff should allege the essential ele- 
ments of the wrong,* such as malice,®? want of prob- 
and a favorable termination of the 
proceedings in which the process was maliciously 


able cause,** 


used.’* Plaintiff must set forth 


which the elements appear, and not merely state con- 


clusions. ®> 
Evidence. 


that the process maliciously used was valid.78 


: CC. use of process 
gives the injured party a right of action for dam- 
ages,’® although it has been said that. such actions 


Failure of plaintiff in the original pro- 


PROCESS—PROCESSED EGG 


Trial. 


Damages. 


the facts from 
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| such suit was instituted maliciously®® or without 
probable cause.’7 
ciency of evidence’* apply in actions for malicious 
use of process.®® 

The usual rules as to instructions®® apply 

in actions for malicious use of process.?1 

In jurisdictions where such damages 

may be awarded,®? exemplary damages may be re- 

covered in an action for malicious use of process.?* 
Dismissal and nonsuit.°+ 

tunity for amendment, does not sufficiently plead a 


The usual rules respecting suffi- 


If plaintiff, after oppor- 


cause of action for malicious use of process, his ac- 


ceedings does not of itself raise a presumption that 


*PROCESS.! 


occurrences; progressive act or transaction; 
tinuous operation;? normal or actual course of pro- 


cedure ;* regular proceeding.* 


78. Gray v. Joiner, 127 Ga. 544, 
56 SE 752. 
[a] Process void on its face can- 


not be made the basis of an action 
for malicious use of process. Gray 
v. Joiner, 127 Ga. 544, 56 SE 752. 

Validity of original proceeding as 
affecting right to sue for malicious 
hae see Malicious Prosecution 

§ 6-21. 

: 79. Crusselle v. Pugh, 71 Ga. 744; 
Juchter v. Boehm, 67 Ga. 534, 538. 

“That the right exists to sue in all 
cases of the malicious . . . use of 
legal process without probable cause, 
is universally recognized, and needs 
no citation of authority.” Juchter v. 
Boehm, supra. 

Liability on undertaking for ma- 
licious arrest under mesne process 
in civil actions see Arrest §§ 258-262. 

80. Hallman v. Ozburn, 38 Ga, A. 
514, 144 SE 344. 

81. See Schofield v. Thackaberry, 
115 Ill. A. 118 (where the gravamen 
of the charge was that defendant, an 
attorney, fraudulently and malicious- 
ly caused reinstatement, after the mo- 
tion hour, of a cause previously dis- 
missed for want of prosecution, but 
no facts were set forth in the declara- 
tion from which fraud could reason- 
ably be inferred, the declaration was 
insufficient to state a cause of action 
for malicious use of process and was 
demurrable). 

Essential elements see supra § 396. 

82. Williams v. Brunswick, 137 Ga. 
178, 73 SE 255; Mullins v. Matthews, 
122 Ga. 286, 50 SE 101; Hallman vy. 
Ozburn, 38 Ga. A. 514, 144 SE 344; 
Clement v. Orr, 4 Ga. A. 117, 60 SE 
1017; Mayer v. Walter, 64 Pa. 283; 
Sacchetti v. Sandt, 64 Pa. Super. 311; 
Whelan v. Miller, 49 Pa. Super. 91. 

83. Williams v. Brunswick, 137 Ga. 
178, 73 SE 255; Mullins vy. Matthews, 
122 Ga. 286, 50 SE 101; Hallman v. 
Ozburn, 38 Ga. A. 514, 144 SE 344; 
Clement v. Orr, 4 Ga. A. 117, 60 SE 
1017; Mayer v. Walter, 64 Pa. 283: 
Sacchetti v. Sandt, 64 Pa. Super. 311; 
Whelan v. Miller, 49 Pa. Super. 91. 

[a] Fatal defect.—A petition for 
malicious use of process is fatally de- 
fective if it fails to allege that the 
process or legal proceecing causing 
the damage was employed by defend- 
ant maliciously and without proba- 
ble cause. Williams v. Brunswick, 
137 Ga. 178, 73 ‘SE 255. 

84. Brantley v. Rhodes-Haverty 
Furniture Co., 131 Ga. 276, 62 SE 222; 
Mullins v. Matthews, 122 Ga. 286, 
50 SE 101; Sims v. Automobile Fi- 
nancing, 39 Ga. A. 54, 146 SE 37; At- 
lanta Finance Co. v. Dean, 35 Ga. A. 
421, 133 SE 304; Vandalsem v. Cald- 
well, 33 Ga. A. 88, 125 SE 716; Rob- 
erts v. Willys-Overland, Inc., 27 Ga. 
A. 804, 806, 108 SE 138; Davis v. Hall, 


A series of actions, motions, or 


con- 


tion will be dismissed.?5 


Phrases: “Chemical process,” “other process of 
forcing water,’’® “processes of nature.’’? 
PROCESSED EGG. An egg glazed with a solu- 


tion which is intended to fill the pores of the shell to 


20 Ga. A. 398, 93 SE 25; Clement v. 
Orr; .4)-Ga..A.. 117,/60 SH 1017. 

“In the instant case the facts al- 
leged were legally insufficient to con- 
stitute a cause of action for malicious 
use of process, since it was not al- 
leged in the petition that the previ- 
ous litigation had finally terminated 
against the plaintiff therein.” Rob- 
erts v. Willys-Overland, Inc., supra. 

[a] Rule applied.—In a suit to re- 
cover damages for the malicious use 
of legal process in suing out and 
levying a distress warrant, it is es- 
sential that the petition to recover 
damages should allege that the dis- 
tress warrant proceedings had termi- 
nated in favor of defendant therein 
before his action for damages was 
filed. Clement v. Orr, 4 Ga. A. 117, 60 
SE 1017. : 

[b] Demurrable’ defect.—A_  peti- 
tion in an action for malicious use 
of process is demurrable where it did 
not aver that the action upon which 
the process was issued had termi- 
nated in favor of defendant therein. 
Davis v. Hall, 20 Ga. A. 398, 93 SE 25. 

{c] Even though malice and want 
of probable cause are alleged, the pe- 
tition fails to state a cause of action 
for malicious use of process if there 
is no allegation that the original 
proceedings terminated in the orig- 
inal defendant’s favor before he filed 
his suit for damages for malicious 
use. Vandalsem y. Caldwell, 33 Ga. 
A. 88, 125 SE 716. 

85. Hallman v. Ozburn, 38 Ga. A. 
514, 515, 144 SH 344. 

“Tt is not sufficient for the pleader 
to merely set forth his conclusions in 
the language of the statute, but such 
facts must be averred and shown 
as will enable the court to say that, 
upon the proof of such facts, the jury 
would be authorized to find that the 
former suit was instituted malicious- 
ly and without probable cause, or that 
from such lack of probable cause 
they would be authorized to infer 
malice.” Hallman v. Ozburn, supra. 

86. Hallman vy. Ozburn, supra; 
Farrar Lumber Co. v. Hogan, 25 Ga. 
A. 597, 103 SE 863. 

87. Hallman v. Ozburn, 38 Ga. A. 
514, 144 SE 344; Farrar Lumber Co. 
v. Hogan, 25 Ga. A. 597, 103 SE 863, 

88. See Evidence §§ 1730-1806. 

89. See cases infra this note. 

[a] Evidence held _ sufficient. — 
Where the evidence showed _ that 
plaintiff was wrongfully ejected from 
premises under a writ issuing on a 
judgment that had no legal founda- 
tion because entered on a warrant of 
attorney that had been exhausted 
by a prior entry of judgment for eject- 
ment, and it further appeared that 
defendant had acted maliciously and 
without probable cause, judgment for 


malicious use of process was prop- 

ae De Geyter v. Keller, 68 Pa. Super. 

[b] Evidence held insufficient to 
authorize verdict for plaintiff. » Ehr- 
lich v. Savannah Exch. Bank, 35 Ga. 
A. 790, 134 SE 809 (verdict properly 
directed for defendant). 

90. See Trial [38 Cyc 1594-1818]. 

91. Callaway v. Janko, 26 Ga. A. 
327, 106 SE 189. 

[a] Instructions held erroneous.— 
In an action for malicious use of le- 
gal process in a bail trover suit, in 
which plaintiff was arrested, an in- 
struction that, if the suit was insti- 
tuted with probable cause, with good 
faith, and without malice, plaintiff 
could not recover, was erroneous, as 
giving the impression that it was 
necessary to show both probable 
cause and the absence of malice, al- 
though the law was stated correctly 
in another portion of the charge. Cal- 
Tey, v. Janko, 26 Ga. A. 327, 106 SE 

92. See Damages § 268 et seq. 

93. Crusselle v. Pugh, 71 Ga. 744. 

Rule in action for abuse of ptrocess 
see supra § 393. 

94. Generally see Dismissal and 
Nonsuit 18 C. J. p 1142. 

95. Hallman y. Ozburn, 38 Ga. A. 
514, 144 SE 344. 

1. Process: 

As employment within workmen’s 
compensation acts see Workmen’s 
Compensation Acts § 35. 

As writ see Process ante. 

In patent law see Patents §§ 11-16. 
2. Webster Int. D. [quot Sokol v. 

Stein Fur Dyeing Co., 216 App. Div. 

5738, 574, 216 NYS 167]. 

3. Webster Int. D. [quot Sokol v. 
Stein Fur Dyeing Co., supra]. 

“Procedure” ante. 

4 Webster Int. D. [quot Sokol v. 
Stein Fur Dyeing Co., 216 App. Div. 
573, 574, 216 NYS 167]. 

[a] For example, the process of 
vegetation or decomposition. Web- 
ster Int. D. [quot Sokol v. Stein Fur 
Dyeing Co., 216 App. Div. 5738, 574, 
216 NYS 167]. 

“Proceeding” ante. 

5. Webster Int. D. [quot Sokol v. 
Stein Fur Dyeing Co., 216 App. Div. 
573, 574, 216 NYS 167]. 

6. Richardson v. Clements, 89 Pa. 
508, 38 AmR 784. 

[a] Where grantor in deed re- 
served to himself and his heirs the 
right to use a supply of spring water 
by means of a hydraulic ram, wheel, 
or “other process of forcing water,” 
“other process’ included a windmill, 
Richardson v. Clements, 89 Pa. 503, 
33 AmR 784. 

7. Webster Int. D. [quot Sokol v. 
Stein Fur Dyeing Co., 216 App. Div. 
578, 574, 216 NYS 167]. 
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prevent the penetration of air or bacteria and there- 
by to deter fermentation or deterioration.’ 
PROCESSION.?® 


PROCESSIONING. A proceeding to determine 


boundaries, in use in some of the United States, sim- 
ilar in all respects to the English “perambulation.’’?° 

PROCESS OF LAW.'! 

PROCESS PATENT.?? 

PROCESS ROLL. In practice a roll used for the 
entry of process to save the statute of limitations.‘? 

“PROCESSUM CONTINUANDO. In Hneglish 
practice, a writ for the continuance of process, after 
the death of the chief justice or other justices in the 
commission of oyer and terminer.!4 

PROCESSUS LEGIS EST GRAVIS VEXATIO; 
EXECUTIO LEGIS CORONAT OPUS." 


PROCES-VERBAL. A true relation in writing 
in due form of law, of what has been done and said 
verbally in the presence of a public officer, and what 
he himself does on the occasion;+® a species of in- 
quisition of office.17 

PROCHEIN AMI.'® Next friend.'® 

PROCHEIN AVOIDANCE. Literally, next va- 
eancy.?® A power to appoint a minister to a church 
when it shall next become void.” 

PROCLAIM.?2 In its usual and ordinary signifi- 
cation, to give wide publicity to; to make known by 

8. Nye v. Weed Lumber Co., 92 24. 
Cal. A. 598, 268 P 659 25. 

9. See Parade 46 Co: p 1176. 


- Use of highway by see Municipal 
Corporations § 3885. 


Simon v. Moore, supra. 
Proclamation: 

As evidence see Evidence § 902. 
eas notice of see Evidence § 1900. 


PROCESSED EGG—PROCLAMATION 


public announcement; to publish abroad; to dis-_ 
close; to promulgate;?* in a technical sense, to make 
public announcement by formal proclamation.?4 

PROCLAMATION.”°® The lexicographers agree 
in their definition of the word; and the expounders 
of the law have used, it has been said, nearly the same 
language as the lexicographers.2® Where it has not 
apparently been used otherwise, the word is to be 
given its usual and ordinary meaning.?? It has been 
defined as the act of proclaiming,?® publishing,?® or 
making publicly known;*° the act of causing some 
state matters to be published or made generally 
known;*! any announcement made in a public man- 
ner;*? a declaration or notice by public outery;%* 
a formal declaration;*4 an avowal;*® a publica- 
tion.2® The word is also used to express the public 
nomination made of any one to a high office.*7 

In law, an announcement made by a ministerial 
officer of a court of something to be done;?® an offi- 
cial’® or general notice*® given to the public;*! an 
official public notification by some executive author- 
ity of the occurrence of an event important to the 
public, or of command, caution, or warning in rela- 
tion to a matter impending ;*? a notice publicly given 
of anything whereof the executive thinks fit to in- 
form and notify the public;4#® a publication by au- 


34. New Standard D. [quot Dickin- 
son v. Page, 120 Ark. 377, 179 SW 
1004, 1006]. 

35. New Standard D. [quot Dickin- 
son v. Page, supra]. 


10, Black. iy, D: 

“Perambulation” 48 C. J. p 809. 

Proceedings to establish Tonsnderten 
see Boundaries §§ 209-277. 

11. See Process §§ 1-9. 

“Due process of law” see Constitu- 
tional Law § 956. 

12. See Patents §§ 11-16 

Lo Pp black! 1, ); Eelt 1 Tidd Pract. 
pp 161, 162]. 

14. Black UD. Bee Court of Oyer 
and Terminer 15 C. J. p 689 text and 
note 39. 

15. A maxim meaning “The proc- 
ess of law is a grievous vexation; the 
execution of the law crowns _ the 
work.” Burrill L. D. [cit Coke Litt. 
p 289b (where, however, the initial 
word is ‘“prosecutio,”’ not ‘‘proces- 
sus’) J. 

16. Bouvier L. D. [quot Hall v. 
Hall, 11 Tex. 526, 539]. See Lyons v. 
@enas) 922. ua... Ann, 113, 114) Gthe 
es verbal of the succession sale 

was filed in the clerk’s office. 

. The act or proces verbal of 

the sale set up as conveying title 

could have no effect as to 

third persons, until duly recorded or 

registered in the parish where the 
property is located’’). 

{a] It is peculiarity of French and 
Spanish law that the written decla- 
ration of an officer, in certain matters, 
shall, when in proper form, be an 
authentic act, and equivalent to the 
acts of tine parties themselves. Hall 
Vv. Hall, 11) Mex: 526) 539. 

[b] Term used in Messier v. 

Lefebvre, 47 Que. Super. 354. 
Bouvier L. D. [quot Hall v. 
11 Tex. 526, 539]. 
18. “Guardian ad litem” distin- 
guished see Infants § 262 text and 
note 61. 

19. Black L. D. 

“Next friend” ae Next § 3. 
- 20. Black L. 
pele Black 


We 
22. “Proclamation” post. _ 
23. Webster D. [quot Simon v. 


Moore, 261 Fed. 638, 643]. 

[a] In certain acts (War Prohibi- 
tion Act and Volstead Act) merely 
announcing a fact in a public docu- 
ment. Simon v. Moore, 261 Fed. 638, 
643. War-time prohibition see In- 
toxicating Liquors §§ 253-255. 


Amnesty see Pardons § 2 
Emancipation see Slaves "136 Cye 
492, 493]. . 
Prohibition see Intoxicating Liq- 

uors § 253. 
Reservation see Public Lands post. 
Special meeting see Municipal Cor- 
porations § 756 
Statute see Statutes [86 Cye 944, 
945, 1192, 1248]. 
War see War [40 Cye 304]. 
To dispense see Riot [34 Cyc 1783]. 
26. eer ve Us SALi Wall: (Us 
S.) 191, 21 L. ed. 606, 609 (dis. op.). 


27. Dickinson v. Page, 120 Ark. 
377, 179 SW 1004. 
28. Imperial D. [quot Atty.-Gen. 


v. Ryan, 5 Man. 81, 93]; New Stand- 
ard D. [quot Dickinson v. Page, 120 
Ark. 377, 179 SW 1004, 1006]; Web- 
ster D. [quot Mackin v. State, 62 Md. 
244, 247]. See State v. Hitchcock, 241 
Mo. 433, 146 SW 40, 52. 

“Proclaim” ante. g 

29. New Standard D. [quot Dickin- 
son vy. Page, 120 Ark. 377, 179 SW 
1004, 1006]. 

30. Imperial D. [quot Atty.-Gen. v. 
Ryan, 5 Man. 81, 92, 93]. 

‘31.’ Bouvier L. D. [quot Atty.-Gen. 
v. Ryan, supra]. 

32. New Standard D. [quot Dickin- 
son v. Page, 120 Ark. 377, 179 SW 
1004, 1006]. 

{a] Similar definitions.—(1) ‘‘That 
which is proclaimed, publicly an- 
nounced.’ Webster D. [quot State v. 
Hitehcock, 241 Mo. 433, 469, 146 SW 
40]. (2) “That which is put forward 
by way of public notice.’ Imperial 
D. [quot Atty.-Gen. v. Ryan, 5 Man. 
81, 92, 93]. (8) “A notice’ publicly 
made of anything.” Brown L. D. 
[quot Atty.-Gen. v. Ryan, supra]. 
(4) “Nothing more nor less than giv- 
ing public notice of anything done or 
to be done . sometimes by 
publication in a newspaper; some- 
times by written or printed handbills 
posted in public places, and some- 
times orally.” Cushing v. Hartwig, 
138 Mo. A, 114, 119, 120 SW 109. 

33. Webster D. [quot Mackin v. 
State, 62 Md. 244, 247]. 

[a] Similar definition.— "To 
aloud, publicly to make known.” La- 
PeEVC enV Wasi GeV all, BCU Sa umole 
201, 21 L. ed. 606 (dis. op.). 


36. Imperial 1; 
We teyans 5. Mans say 931: 
[quot State v. Hitchcock, 
433, 146 SW 40, 52]. 

37. Black L. D. 

38. New Standard D. [quot Dickin- 
son y. Page, 120 Ark. 377, 179 SW 
1004, 1006]. 

[a] For example (1) such as is 
given by criers at the opening or ad- 
journing of courts. Webster D. [quot 
Mackin v. State, 62 Md. 244, 247]. (2) 
Or that court is about to open or ad- 
journ, or a prisoner to be discharged. 
New Standard D. [quot Dickinson v. 
Page, 120: Ark. 37%,..179 SW) 10045 


1006] 
In practice, the “declaration 


[quot Atty.-Gen. 
Webster D. 
241 Mo. 


[b] 
made by the crier, by authority of the 
court, that something is about to be 
done.” Black L. D. 

[c] In equity practice, the word is 
applied to a public proclamation di- 
rected, in a writ of attachment, to be 
made ‘by the sheriff throughout the 
county, Summoning defendant per- 
sonally to appear and answer plain- 
tiff’s bill. 38 Blackstone Comm. p 444 
telt, Black LD. iIk 

Process in equity see Equity § 357 


et seq. 

39. Webster D. [quot dis. op. in 
Lapeyre vy. U2 SS. i-wiall, CUeSaieloa, 
21 L. ed. 606, 6091; Carter v. Terr., 
LN. My Sty; 336. 

40. Webster D. [quot State v. 
es ae 241 Mo. 438, 146 SW 40, 
41. Imperial a [quot Atty.-Gen. v. 
Ryan, 5 Man. 81 

[a] Similar aoieieion ota offi- 
cial public announcement or declara- 
tion.’ Imperial D. [quot Atty.-Gen. 
v. Ryan, 5 Man. 81, 93). 


42. New Standard D. [quot Dickin- 
son v. Page, 1207 Ark. 377, 179 SW 
1004, 1006]. See United States [39 


Cyc 702 (president’s proclamation) ]. 
[a] For example, a proclamation 
of peace. New Standard D. [quot 
Dickinson v. Page, 120- Ark. 377, 179 
SW_ 1004, 1006). 
re Carter v. Rerry . LowN. Niusssiere 
{a] Similar definitions.—(1) “A no- 
tice publicly given of anything where- 
of the king thinks fit to advertise 
[advise] his subjects.” Cowell L. D.; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


thority ;** a public notice by an official of some or- 
der,*® intended action,*® or some state of Halcicran 
a public notice in writing given by a state or city offi- 
cial of some act done by the government, or to be 
done by the people;*® a written or printed document 
in which are contained state matters, issued by prop- 
er authority;*® also, a published ordinance.®° 
‘Publicity. In definitions of “proclamation,” pub- 
licity is an important ingredient,®*! and an essential 
element of its character is that it should be openly 
It is sufficient if it has 
such publicity as accomplishes the end to be at- 


and publicly made known.*? 


tained.®3 


Jacobs L. D. [both quot Lapeyre v. 
U_S., 17 Wall. (U. S.) 191,195, 201, 21 
i: ed. 606, 609 by way of analogy to a 
president’s proclamation]; 38 Tomlin 

> Dep 3826 [quot Carter v. /Terr.,: 1 
N. M. 317, 336]; Cushing v. Hartwig, 
138 Mo. A. 114, 120 SW 109, 110. See 
Imperial D. [quot Atty.-Gen. v. Ryan, 
5 Man. 81, 93]. (2) “Thé declaration 
of a supreme magistrate made public- 
ly known.” Webster D. [quot dis. op. 
in Lapeyre v. U. S., supra]. (3) “A 
declaration of the king’s will openly 
published.” Webster D. [quot dis. op. 
in Lapeyre v. U. S., supra]... (4) “A 
public declaration of the king’s will 
made to his subjects.” Brown L. D. 
ee Atty:-Gen. v. Ryan, 5 Man. 81, 


ae Carter avs) Terr’ IUNeeM- 3%, 

[a] Similar definitions.—(1) “That 
which is proclaimed or published, es- 
pecially by authority.’ New Stand- 


ard D. [quot Dickinson v. Page, 120 
Ark. 377, 384, 179 SW 1004]. (2) “A 
proclamation by authority.” Web- 


ster D. [quot dis. op. in Lapeyre v. 
Weis. Liew ally CU. Ss), 191, 20d 2k: 
ed. 606]. 

45. Webster L. D. [quot State v. 
Hitchcock, 241 Mo. 433, 146 SW 40, 
52]. See Williams v. Silver Peak 
Mines Ltd., 21 Austr. C. L. R. 40 (can- 
cellation of mining lease); Baxter v. 
Ah Way, 8 Austr. C. L. R. 626 (pro- 


hibiting importation of opium). See 
also Metropolitan Coal Co., Ltd. yv. 
Australian Coal, ete., Employees’ 
Mederation, 24 Austr. C. L. R. 85; 
Duncan v. Theodore, 23 Austr. C. L. 
5 10; 

46. Webster D. [quot State v. 
ae 241 Mo. 433, 146 SW 40, 

47. Webster D. [quot State v. 


Hitchcock, supra]. 

[a] Two elements compose this 
definition, namely, the officer whose 
duty it is to make the proclamation, 
and the matter to be proclaimed by 
him. State v. Hitchcock, 241 Mo. 433, 
146 SW 40, 52. 

[b] Word is used only of such no- 
tices by an administrative or an exec- 
utive officer, 
ence to some matter of public policy 
or the exercise of some administra- 
tive or executive power affecting the 
public at large, as a proclamation of 
martial law, a Thanksgiving procla- 


mation. Webster D. [quot State v. 
peacock, 241 Mo. 433, 146 SW 40, 
48. Webster D. [quot Mackin v. 


State, 62 Md. 244, 247]. 

49. Bouvier L. D. [quot Atty.-Gen. 
v. Ryan, 5, Man. 81, 92]. 

50. Imperial D. [quot Atty.-Gen. 
v. Ryan, supra]. 

5 Lapeyvre v. U.S... 17 Walle Gu: 
S.) 191, 21 L. ed. 606, 609 (dis. op.). 

[a] For example, ‘made publicly 
known.” ‘notice given to the public,” 
“openly published” are significant ex- 
pressions. Lapeyre v. U. S., 17 Wall. 
GS.) 1 191, 202821 Te ted. 606, 609 
(dis. op). 

52. Dis. op. in Lapeyre v. U. S., su- 


ra. 

“Tt is, of course, necessary that it 
[a proclamation] be published, in or- 
der that the people may be apprised 


[50 C. J.—40] 


especially with refer-’ 


PROCLAMATION—PROCTOR 


Form. 


PROCTOR.®° 


[50 0:5.) 625. 


) The definitions, it seems, do not suggest or 
require any particular form of notice.*4 

PROCLAMATOR. An officer of the English court 
of common pleas.*® 

PRO CONFESSO.#é 

PRO CONSILIO,®7 

PRO CONSILIO IMPENDENDO.5®$ 

PRO CONSILIO IMPENSO.*® 


One who manages the business of 


another, on the mandate or commission of his prin- 
cipal;®! in practice, an officer in the admiralty and 
ecclesiastical courts, corresponding with attorney at 


common law, and solicitor in equity ;°? he who under- 


of its existence and may be enabled to 
perform the injunctions it contains.’ 
Chitty on Prerogative, 106. This 
authority clearly asserts the neces- 
sity of publication. It always ap- 
pears, he says, in the gazette. It 
would suffice if made in the market- 
place or public streets.” Dis. op. in 
Lapeyre v. U. S., supra. 

[a]. Thus “one may proclaim, as 
of old, by the sound of trumpet, or 
by voice, or by print, or by posting; 
but not by silence. A proclamation 
may be published in the newspapers, 
or scattered by writing, or in any 
demonstrative manner, but it cannot 
be published by a deposit in a place 
to which the public have no access.” 
Dis. op. Hunt, J., in Lapeyre v. U. S., 
hall aoe (U. S.) 191, 201, 21 L. ed. 606, 


53. Dickinson v. Page, 120 Ark. 
377, 179 SW 1004, 1007. See Wolsey 
v. Chapman, 102 Use"S) 755; 770525" 1. 
ed. 915 [quot Wood v. Beach, 156 U. 
S. 548, 549, 15 SCt 410, 39 Li. ed. 528] 
(where a proclamation by the presi- 
dent, reserving lands from sale, was 
held sufficient if it had such publicity 
as accomplished the end to be at- 
tained). 

[a] Illustrations.—(1) A procla- 
mation of the president, relieving 
certain persons from penalties. and 
removing restrictions from commerce 
and trade in certain sections of the 
United States, is sufficiently pub- 
lished by applying the seal and de- 
positing the instrument in the office 
of the secretary of state where all 
persons desiring it may have access 
to it and procure authenticated cop- 
ies. Lapeyre v. U. S., 17 Wall. (U. 
S.) 191, 21 L. ed. 606. (2) Under a 
constitutional provision that in cer- 
tain cases, if the governor does. not 
file his objections in the office of the 
secretary of State and give notice 
thereof by a public proclamation. a 
bill becomes a law, filing with the 
secretary of state where it is acces- 
sible to the public of an appropria- 
tion bill with certain items vetoed is 
a sufficient proclamation of the veto 
of such, items. »Dickinson Jv... Page; 
120 Ark. 377, 179 SW 1004. (38) Al- 
though no formal proclamation of a 
quarantine order seems to have been 
issued, the approval of the order by 
the governor and filing it in the office 
of the secretary of state is a suffi- 
cient proclaiming of it by the gov- 
ernor to render it valid and effective, 
especially where the extent of publi- 
cation is wholly within the governor’s 
discretion, and the party to the pro- 
ceeding was given actual notice of 
the order by a copy thereof. State v. 
Oregon-Washington R., ete., Co., 128 
Wash. 365, 223 P 600. (4) Although 
it is usual for the lieutenant governor 
to make and publish proclamations in 
a more formal manner, yet publica- 
tion in a gazette (the official means 
of communication between the lieu- 
tenant governor and the people of the 
province) is no less a proclamation of 
the lieutenant governor. Atty.-Gen. 


|v. Ryan, 5 Man. 81, 93 [cit Browning 


v. Ryan, 4 Man. 486]. (5) Where the 
manner of calling a special meeting 
is in the discretion of a mayor, he 
may call such special meeting by 


posting a notice on the door of the 
city hall and serving each member of 
the council with a copy. Cushing y. 
Hartwig, 138 Mo. A. 114, 120 SW 109, 
110. (6) Where a statute has not in- 
dicated the manner in which the clerk 
of a circuit court should make procla- 
mation of the result of an election 
ordered by such act, a verbal procla- 
mation by the clerk at the courthouse 
door “that the local option law had 
carried, and that the majority of the 
votes were against the sale of intoxi- 
cating liquors” was sufficient compli- 
ance with the law. Mackin v. State, 
62 Md. 244. 

54. Atty.-Gen. v. Ryan, 5 Man. 81, 
93. See Wolsey v. Chapman, 101 U. 
S755, 770,25 i. ed, 915 [quot Wood 
v. Beach, 156 U. S. 548, 549, 15 SCt 
410, 39 L. ed. 528] (where, of a proc- 
lamation of the president reserving 
lands from sale, it is held that no par- 
ticular form of such announcement 
was necessary). 

Illustrations of informal proclama- 
tions see supra note 53 [a]. 

efoye TAB EWey el oy vib )s 

Court of common pleas in England 
see Court of Common Pleas 15 C. J. 
p 687 text and notes 62, 63. 


56. See Pro § 2. 
57. See Pro § 2. 
58. See Pro § 2. 
59. See Pro § 2. 
60. Fee of: 


As costs see Shipping [36 Cyc 426 text 

and note 69]. 
Suit for see Admiralty § 84. 

“Procurator” post. 

61. Burrill L. D. See also Agency 
2 C. Sep 404 et. Seq. 

62. Burrill a.) 
and Client § 8. 

fag? -in admiralty.—‘‘Although 
counsel and attorneys are distinct of- 
ficers, performing different functions, 
and receiving and holding their of- 
fices under distinct appellations (U.S. 
Sup. Ct. Rules, Feb. 5, 1790), and 
proctors and advocates in admiralty 
correspond to those law officers (1 
Conk. Adm. Prac. 355, Betts, Adm. 9, 
10), yet the attorney and proctor are 
the stamen of their respective orders, 
and are only subdivided in names and 
functions for the convenience, or pur- 
suant to the usages, of the tribunals 
in which they practice (Jac. Law 
Dict. “Attorney, Proctor,” etc) yin 
admiralty, the proctor is the only 
proxy of the party known upon the 
act or dockets of the court, and, in 
strictness, advocates are but a class 
of proctors, and not independent offi- 
cers, in the constitution of that court. 
Clarke, Praxis, tit. 8 (Hall’s anno- 
tations)... ls of Dhesace ormmep rls 
ary 26, 1853, would thus naturally be 
interpreted as implying the term 
‘proctor’ to embrace all proxies of the 
party in an admiralty cause, as does 
‘attorney’ and ‘solicitor’ those in com- 
mon-law and equity cases.’”’ Thorne 
v. The Victoria, 23 F. Cas. No. 13,988. 

[b] Proctors of clergy are those 
who are chosen and appointed to ap- 
pear for cathedral or other collegiate 
churches; also to sit in the convoca- 
tion house in the time of parliament 
for the common clergy of every dio- 
cese. Black L. D. [cit Wharton, L. 
D:]. 


See Attorney 


626 [50 C.J.] 


takes to manage another man’s cause in any court of 
the eivil law, or ecclesiastical, for his fee.®? 


PROCURADOR DEL COMUN. 


rule relative to grants of land in the district of 
the officer appointed to make inquiry, 
put the petitioner in possession of the land prayed 
for, and execute the heutenant governor’s and com- 
mandant’s orders relative to the premises.®4 


Nacogdoches, 


PROCURADOR JUDICIAL.°®* 
PROCURAR. 
PROCURATION.®? 


for another.™ 


As an ecclesiastical term, the providing of neces- 


63. Cowell L. D. [quot Stephenson 
v. Higginson, 3 H. L. Cas. 638, 648, 18 
EngL&Eq 50, 10 Reprint 252). 

“Guningham, Jacob, and Tomlinson 
adopt this description. Pothier (vol. 
iv. c. 5, 271, 8vo edit.; Traité du Con- 
trat de Mandat, c. v. Guvres, vol. ii. 
p. 897, 4to edit; see also Furriére’s 
Dict. de Droit et de Pratique) is to 
the same effect; so is Burn (Ecc. 
Law, tit. Proctor).” Stephenson v. 
Higginson, supra. 

[a] Nature of office.—‘‘A proctor 
is described in several instances in 
Domat’s Civil Law (Vol. i. bk. i. tit. 
1b; fand= vol; die bk. ii. tit. Saisie: 
which is referred to in Burn’s HKecle- 
siastical Law (Vol. iii., edit. by Phil- 
limore, tit. Proctor); and some other 
books are there cited, and it is stated 
that ‘proctors are officers established 
to represent in judgment the parties 
who empower them (by warrant un- 
der their hand, called a proxy) to ap- 
pear for them, to explain their rights 
and instruct their cause, and to de- 
mand judgment;’ and the office is 
recognized asa legal office in various 
statutes. . The general char- 
acter and nature of the office seems to 
be, that the proctor is to represent 
parties in judicial proceedings in the 
courts in which he has been admitted 
as a proctor.” Stephenson v. Hig- 
ginson, 3 H. L. Cas. 638, 686, 18 EngL 
&Eq 50, 10 Reprint 252. 

{b] “Independently of the particu- 
lar duties strictly incident to the of- 
fice of proctor, persons holding that 
office (as is also the case with attor- 
neys and solicitors) perform various 
services more or less connected with 
the courts of which they are officers; 
but many of those services and em- 
ployments are wholly unconnected 
with any court—such as preparing 
jJetters of attorney, conveyances, set- 
tlements, and numerous other instru- 
ments.” Stephenson v. Higginson, 3 
H. L. Cas. 638, 687, 18 HWngL&Eq 50, 
10 Reprint 252. 

64 Lecompte v. U. S., 11 How. (U. 
S:) 115, 126, 13 L. ed. 62% [quot re- 
port of ‘the commissioners for the set- 
tlement of land claims in Louisiana, 
dated November, 1824 (4 American 
State Papers pp 34, 35, 69)]. 

[a] Functions and duties.—‘The 
lieutenant-governors and command- 
ants of Nacogdoches were not limited, 
in the granting of lands, to any spe- 
cific quantity, but it was their duty to 
proportion the extent of the grants to 
the circumstances of the individual 
claiming them, and to that effect the 
procurador de comun named to put 
the party in possession inquired into 
the merits and circumstances of the 
applicant; and if the grant was fora 
stock farm, it was customary to ex- 
tend the concession to two, three, and 
four leagues square, according to the 
wants and merits of the claimants. 

It was he who was to super- 
vise the severance of the object to be 
granted from the royal domain, to 
give it form and extent, either by des- 
ignating ascertained and notorious 
limits and boundaries, or by directing 
an actual survey, and by reporting 
the proceedings ‘he may have directed, 


In Spanish to procure.®® 

Agency;°* proxy;®®? the act 
by which a principal gives power to another to act 
in his place as he could himself;7° acting as agent 


PROCTOR—PROCURE 


Under Spanish 


uration.7? 


saries for the bishops, who, in traveling through 
their dioceses, visit the churches subject to them.*” 

PROCURATOR. 
is, a person who acts for another by virtue of a proc- 
In old English law, an agent or attorney, 
a bailiff or servant, a proxy of a lord in parliament.‘ 
Tn ecclesiastical law, one who collected the fruits of a 
benefice for another; 


In the civil law, a proctor, that 


an advocate of a religious 


house, who was to solicit the interest and plead the 


parish church.’° 
PROCURE.’*® 


another ;°° 


for the sanction of his superior.” Le- 
compte_v.) U. S., 11 How. (US.) 115, 
13 L. ed. 627 [quot report of the com- 
missioners for the settlement of land 
claims in Louisiana, dated November, 


1824 (4 American State Papers, pp 
34, 35, 69) 
T b] “Solicitor-general” is the 


translation given of the term in Le- 
compte v. U. 7 imowin US is, 
126, 13. L. ed. 627. 

65. See U. S. v. Durban; 36 Philip- 
pine 797 (upon the appointment of a 
procurador judicial, with the right to 
appear in the courts of the justices of 
the peace in a certain province as a 
representative of a practicing lawyer, 
the judge of the court of first in- 
stance may limit and restrict the 
activities of procuradores judiciales 
appointed under Code Civ. Proce, § 34 
as amended by Act No. 1919). 

66. See Procure post. 

67. “Mandate” compared see 38 C 
J. p 956 note 21, 

Statutory definition see Mandate 38 
C. J. p 956 note 20 [a]. 

“Procurator” post. 

68. Anderson L. D. [quot Clinton 
v. Hibbs, 202 Ky. 304, 259 SW 356, 359, 
35 ALR 462; Fink v. Scott, 105 W. Va. 
5238, 143 SE 305]. 

[a] Term used in: Block v. Car- 
rier, 28 Que. Super. 49; Welch v. Mc- 
Guire, 9 Que. Pr. 211; Leclere v. Bern- 
ard, 8 Que. Pr.,.332; Dill. v,. Cardinal, 
8 Que. Pr. 167; Trusts and Guarantee 
Co. v. Belanger, 7 Que. Pr. 301; Na- 
tional L. Assur. Co. v. Malone, 7 Que. 
Pr. 283; Spencer vy. Strathcona Rub- 
ber Co., 5: Que. Pr. 385. 

Agency in general see Agency 2 C. 
J. p 404 et seq. 

69. Anderson L. D. [quot Clinton 

Hibbs, 202 Ky. 304, 259 SW 356, 359, 
35 ALR 462; Fink v. Scott, 105 W. 
Va. 528, 143 SH 3805]. 

“Proxy” post. 

70. Clinton v. Hibbs, 202 Ky. 304, 
259 SW 356, 35 ALR 462; Fink v. 
Scott, 105 W. Va. 523, 143 SW 305. 

[a] “As defined by law lexicog- 
raphers.”—Clinton v. Hibbs, 202 Ky. 
304, 310, 259 SW 356, 35 ALR 462; 
he v. Scott, 105 W. Va. 523, 148 SE 

{[b] So used in Negotiable Instru- 
ments Act, providing that a signa- 
ture by “procuration” operates as no- 
tice that the agent has but a limited 
authority to sign. Clinton vy. Hibbs, 
202 Ky. 304, 259 SW 356, 359, 35 ALR 
462; Fink v. Scott, 105 W. Va. 523, 
148 SE 305. 

71. Anderson L. D. [quot Clinton 
v. Hibbs, 202 Ky. 304, 259 SW 356, 359, 
35 ALR 462; Fink v. Scott, 105 W. Va. 
523, 143 SE 305]. 

Vane Dlaekwia. ls 

[a] “Procuratio est exhibitio 
sumptuum necessariorum facta pre- 
latis, que diceceses peragrando, eccle- 
sias subjectus visitant.’” Davis Ir. iS 
B. [quot and translated, as in text, in 
Black L. D.]. 

Vise, laCK suoKD, 

“Proctor” ante. 

“Procuration” ante. 

74 Black L. D. 

Vou Black. lagi: 


causes of the society; a proxy or representative of a 


To acquire;77 to acquire for one- 


self;78 -to acquire or provide for oneself*® or for 
to bring into possession;*! to gain;%? 
to get;* to obtain;’* to obtain by any means;** 


76. See also Procurement post; 
Procurer post; Procuring post. 
Procure: 


Abduction 1 C. J. p 280 et seq. 

Abortion 1 C. J. p 307 et seq. 

Aliens § 155 text and notes 27-30 (“‘il- 
legally protured”’ defined as used in 
statute authorizing cancellation of 
certificate of citizenship); § i171 
(procuring certificate of naturaliza- 
tion by fraud as offense). 

As meaning: 

“Entice” see 20 C. J. p 1269 text and 


note 15. 
“Secure” see [35 Cyc 1283 text and 
256. 


note 55] 

Bankruptcy Nee 73, 108, 

Bills and Notes §§ 1645-1051 (fraud 
in the procurement of). 

Brokers §§ 93, 95-97, 122, 123, 129 text 
and note 63, 130 Rays 68 [a] (1) (as 
procuring cause 

Criminal Law 8§ 95, 100, 108-111, 118, 
12571295 

Divorce §§ 211, 212 (procure adul- 
tery 

Elections § 398 text and note 23 (pro- 
cure illegal voting), § 410 text and 
note 22 (procure election of an- 
other), § 410 text and note 33 (pro- 
cure withdrawal of opposing candi- 
date). 

Explosives § 51 text and note 61 (pro- 
curing, as offense). 

False Pretenses §§ 33-37 
property by). 

Fire Insurance §§ 321-334 (procure 
additional insurance). 

Frauds, Statute of § 243 (“procure” 
as used in contracts of sale or for 
work and labor) 

Insurance § 155 text and notes 62-74 
(agent as procuring cause). 

Intoxicating Liquors $§ 217, 227. 

Malicious Prosecution § 96 text and 
notes 18, 19 (nolle prosequi as 
termination of proceeding where 
entered bv procurement of party 
prosecuted). 

Perjury §§ 189-209. 

Prostitution §§ 16-41. 

Torts [38 Cyc 485]. 

Wks RA ase D. [quot State v. Des- 
marais, 81 N 199, 202, 123 A 582). 
See also eee Lica, pr'908k 

78. Sisk v. Citizens’ Tins. Co. 16 
Ind. A. 565, 45 NF 804, 805; Cunning- 
ham v. Royal Neighbors of Amer ica, 
24 8S. D. 489. 124 NW 434, 435, 140 Am 
SR 793; Homestead F. Ins. Co. y. 
Ison, 110 Va. 18, 65 SE 463, 465. 

79. Webster D. [quot Jenkins Vv. 
State, 82 Miss. 500, 508, 34 S 217]. 

80. Webster D. [quot Jenkins v. 
State, supra]. 

81. Webster D. [quot State v. Des- 
marais, 81 N. H. 199, 202, 123 A 582]. 


(procure 


82. Webster D. [auot State v. 
Desmarais, supra]. 
83. Webster D. [quot State vy. 


Desmarais, supra]; U. 
Philippine 351. 
84.5 Uy et evs EUS e: 
Obtain 46 C. J. p 891 
85. Webster D. 


S. v. Oruga, 6 

supra. See 
ta uot State vy. 
197]; Dis. op. in Rex Vv. 


Quinn, 48 Ont. L. 385, 393, 44 DomLR 
707, 30 CanCrCas 372. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


to obtain for oneself or another ;8* to secure;7 also, 
to begin proceedings ;** to bring about’® by care and 
pains ;°° to cause;°! to cause a thing to be done;®? 
to contrive;®* to contrive and effect ;°4 to contrive or 
devise with care;®° to effect;°* to endeavor to bring 
about or cause (mostly something evil) to or for a 
person ;°* to induce;®® to induce to do something.®? 
The word means “action.’”! It may include “golicit.’’2 
In the sinister sense? in which the word is often 
used it refers to the action of one in behalf of anoth- 
er.* Generally, in the criminal law, the word has the 


PROCURE 


Synonyms. 


obtaining.!§ 


popular, which is also the dictionary, meaning—to 


86. Webster D. [quot State v. 
aye SPIN. 2ER 99292025123 0A 


Bee U. S. v. Oruga, 6 Philippine 

88. Peo. v. Van Bever, 248 Ill. 136, 
93 NE 725, 727. 

89... Bouvier... D. [quot U.S. Vv: 
Richmond, 17 F. (2d) 28, 30]; Web- 
ster D. [quot Long v. State, 23 Nebr. 
33, 45, 36 NW 310; Marcus v. Bern- 
stein, 117 N. C. 31, 34, 23 SE 38; Mil- 
ler v. Eldridge, (Tex. Civ. A) 286 SW 
999; Vogel v. State, 138 Wis. 315, 119 
NW. 190, 197]; Dis. op. in Rex_v. 
Quinn, 43 Ont. L. 385, 393, 44 DomLR 
nO, oO; Can@reas 372. 

90. Century D. [quot U. S. v. Som- 
ers, 164 Fed. 259, 262; Dis. op. in Rex 
v. Quinn, 43 Ont. L. 385, 393, 44 Dom 
LR 707,.30 CanCrCas 372]; Tabb v. 
Burt, (Mo. A.) 296 SW 820. 

oi Bouvier wae Davee US. v- 
Richmond, 17 F. (2d) 28, 30]; Cen- 
tury D. [quot U. S. v. Somers, 164 
Fed. 259, 262; Dis. op. in Rex v. 
Quinn, 43 Ont. L. 385, 393, 44 DomLR 
707, 30 CanCrCas 372]; Webster D. 
[quot Long v. State, 23 Nebr. 33, 45, 
36 NW 3810; Marcus v. Bernstein, 117 
Near Ce oly 345232 Shs385 Miller fv. 
Eldridge, (Tex. Civ. A.) 286 SW 999]; 
Sisk v. Citizens’ Ins. Co., 16 Ind. A. 
565, 45 NE 804, 805; Tabb v. Burt, 
(Mo. A.) 296 SW 820; Cunningham 
v. Royal Neighbors of America, 24 S. 
D. 489, 124 NW 4384, 435, 140 AmSR 
793; Homestead F. Ins. Co. v. Ison, 
110 Va. 18, 65 SE 463, 465. 

fa] In speaking of forgery, Coke, 
quoted in Russell Crimes (7th ed) p 
iG. footnote (er), —fsaysin %))0: cee (C3 
Inst. 169) that to cause is to procure 
or counsel.” Dis. op. in Rex v. Quinn, 
43 Ont. L. 385, 392, 44 DomLR 707, 
33 CanCrCas 372. 

92. Peo. v. Van Bever, 248 Ill. 136, 
93 NE 725, 727. ; 

93. Bouvier D. [quot U.S. v. Rich- 
mond, 17 F. (2d) 28, 30]; Webster D. 
{quot Long v. State, 23 Nebr. .33, 45, 
36 NW 310; Marcus v. Bernstein, 117 
N. C. 31, 34, 23 SE 38]. 

94. Century D. [quot U. S. v. Som- 
ers, 164 Fed. 259, 262; Dis. op. in Rex 
v. Quinn, 43 Ont. L. 385, 392, 44 Dom 
LR 707, 30 CanCrCas 372]; Tabb v. 
Burt, (Mo. A.) 296 SW 820. ; 

95. Murray D. [quot U. S. v. Rich- 
mond, 17 F. (2d) 28, 30 (as an action 
or proceeding) ]. : 

96. Bouvier D. [quot U.S. v. Rich- 
mond, 17 F. (2d) 28) 30]; Century D. 
[quot U. S. v. Somers, 164 Fed. 259, 
262; Dis. op. in Rex v. Quinn, 43 Ont. 
L. 385, 3938, 44 DomLR 707, 30 CanCr 
Cas 372]; Webster D. [quot Long v. 
State, 23 Nebr. 33, 45, 36 NW 310; 
Marcus v. Bernstein, 117 N. C. 31, 34, 
23 SE 38; Miller v. Eldridge, (Tex. 
Civ. A.) 286 SW 999]; Tabb v. Burt, 
(Mo. A.) 296 SW 820. : 

97, Murray D. [quot U.S. v. Rich- 
mond, 17 F. (2d) 28, 30]. 

98. Century D. [quot U.S. v. Som- 
ers, 164 Fed. 259, 262; Dis. op. in Rex 
v. Quinn, 43 Ont. L. 385, 393, 44 Dom 
LR 707, 30 CanCrCas 372]; Tabb v. 
Burt, (Mo. A.) 296 SW 820. 

“Lord Watson in Allen v. Flood, 
[1898] A. C. 1, at p 96, defines the 
cases in which a person who ‘pro- 
cures’ the act of another can be made 
responsible. These cases are where 
that person ‘induces’ the other to 
commit an actionable wrong or in- 
duces him by illegal means to do so 


to the detriment of a third person 


and through all the cases which fol-: 


lowed Allen v. Flood the word ‘pro- 
cure’ stood for ‘cause’ or ‘induce.’” 
Rex v. Quinn, supra (dis. op.). 

99. Imperial D. [quot In re John- 
son, 8 CanCrCas 248; Dis. op. in Rex 
v. Quinn, 43 Ont. L. 385, 393, 44 Dom 
LR 707, 30 CanCrCas, 243]. 

1. Marcus v. Bernstein, 117 N. C. 
31, 23 SE 38, 39. 

2. See Pinson v. South Atlantic 
Realty. Co., 118 S. G.i262, 110 SEH 392. 

8. See cases infra this note. 

_f[a] As used in pleadings in an ac- 

tion, and acted on by the court; it is 
a word which imports an initial, ac- 
tive, and wrongful effort. Nash v. 
Douglass, 12 AbbPrNS (N. Y/) 187, 
190. To the same effect State v. 
Norris, 82 Or. 680, 162 P 859. 

4 Webster D. [quot State v. 
Seaie SivoNcy Epa LOO E20 Seok 


5. State v. Rieman, 118 Kan. 577, 
235, P 1050. 

[a] Well-known illustrations of 
the ordinary meaning of the word in 
criminal enactments are to be found 
in the expressions ‘aid, abet, counsel, 
or procure,” “procure a miscarriage,”’ 
and ‘procure a libel to be published.” 
Rex v. Quinn, 43 Ont. L. 385, 392, 44 
DomLR 707, 714, 30 CanCrCas 372 
(dis. op.). 

{b] As used in statutes defining 
offenses against election laws (1) of 
“corrupt or procure’ (any person to 
vote or forbear voting), under St. 2 
Geo. II c 24 § 7, it was said that the 
two words mean different things. To 
procure is to get the thing done, and 
it is essential that the vote should 
be given; whereas the corruption 1s 
completed by effecting an agreement. 
Littledale, J., in Henslow v. Fawcett, 
3 A. & BH. 51, 56, 30 HCL 46, 111 Reprint 
3394 wile wOlsezivie, ia. Ofer.” prom- 
ise,’ and ‘‘procure”’ (in statutes im- 
posing a penalty on a person who 
shall give, offer, promise, or procure 
any money, etc., for the purpose of 
influencing the vote of any elector) 
“there is a clear and distinct meaning 
to be attached to each of the words. 
. . »« To give a ‘reward by way of 
bribe, is to pass or deliver the reward 
or bribe immediately to another. To 
offer it, is to present it for acceptance 
or rejection; to promise it, is to make 
a declaration or engagement that it 
shall be given; and to procure it, is 
to obtain it from others.” State v. 
Harker, 4 Del. 559, 561. 

{c] In law of contracts “procure” 
is used “with just the same meaning 
as it bears in criminal law and under 
our Criminal Code.” Rex v. Quinn, 43 
Ont: Li wos. oos, 224) DOME 707130 
CanCrCas 372 (dis. op.). See also in- 
fra text and notes 6, 7. 

6. Dis. op. in Rex v. Quinn, 43 Ont. 
L. 385, 393, 44 DomLR 707, 30 Can 
CrCas 372. See Vogel v. State, 138 
Wis. 315, 332, 119 NW 190 (“The court 
evidently used the word ‘procure’ as 
synonymous with ... . abet and 
the jury could hardly have under- 
stood it otherwise’’). 

“Abet” 1 C. J. p 301. 

7. Dis. op. in Rex v. Quinn, 43 Ont. 
L. 385, 393, 44 DomLR 707, 30 CanCr 
Cas 372. See Vogel v. State, 138 Wis. 
315, 332, 119 NW 190 (‘‘The court evi- 
dently used the word ‘procure’ as 
synonymous with aid . and the 
jury could hardly have understood it 
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bring about; effect; cause.5 
s. “Procure” may be used as being syn- 
onymous with “abet,”® “aid,”? “find,”’ “introduce,”? 
“make,’”’2° or “order.’?11 

“Procured”!? may be employed as importing ac- 
complishment through investigation,!? but is not so 
strong a word.‘ Likewise, it is said to be prac- 
tically synonymous. with “influenced,” but that it is, 
if anything, weaker. 

“Procuring”+° means bringing into possession ;17 
There is a clear legal distinction be- 


otherwise’). 

SATAY 2eE. Ie prlLog2t 

8. See Platt v. Johr, 9 Ind. A. 58, 
36 NE 294; Low v. Paddock, (Mo. A.) 
220 SW 969, 972; Langford v. Issen- 
huth, 28 S. D. 451, 134 NW 889, 893 

generally in a broker’s' contract 
where broker is to “find” or “procure’”’ 
a customer). 

Ein? 257 Onde Della 

9. See Platt 'v. Johr, 9 Ind. A. 58, 
36 NE 294; Low v. Paddock, (Mo. A.) 
220 SW 969, 972; Langford v. Issen- 
huth, 28 S. D. 451, 134 NW 889, 893 
(generally in a broker’s contract 
where broker is to “introduce” or 
“procure” a customer). 

“Introduce” 33 C. J. p 803. 

10. See Fidelity Trust Co. v. Fow- 
ler, (Tex. Civ: A.) 227 *SW) 953 iGny a 
contract by which one party is ‘to 
procure or make a loan’’). 

“Make” 38 C. J. p 340. 

11. See The Portland, 273 Fed. 401 
(in respect of maritime liens, ‘order’ 
and “proeure” in different sections of 
the Lien Act have the same meaning). 

“Order” 46 C. J. p 1131. 

12. As meaning “effected” see Ef- 
fect § 2 note 19 [a]. 

13. See Cone v. Ivinson, 4 Wyo. 
203, 248, 249, 33 P 31, 35 P 938 (in 
considering an objection to ‘“pro- 
cured” as used in an opinion referring 
to a sale and defendant’s connection 
with it and stating that defendant 
“requested, instigated, and procured” 
the mortgagors to sell and dispose of 
the property mortgaged, ‘“ ‘procured’ 
was evidently used for the purpose 
of expressing the idea that through 
the instigation of the defendant the 
sale had been accomplished, and could 
have been understood in no other 
way’). ‘ 

14 See Cone v. Ivinson, supra 
(“‘procurer’ is used to mean the 
same thing as ‘persuader,’ and cer- 
tainly the word ‘persuade’ is not so 


strong a word as the word ‘insti- 
gate’ ”’). 
15. Schwabe v. Estes, 202 Mo. A. 


372, 218 SW 908 (broker’s action for 
commissions). 

[a] In contract by which one is 
to receive a certain percentage of the 
net proceeds of all sales conducted 
under options and contracts “pro- 
cured” by him, the word as used 
means “an efficient cause of securing 
a contract.” Pinson v. South At- 
lantic Realty Co., 118 S. C. 262, 110 
SE 392. 

16. “Corrupting:” 

Distinguished see Corrupt text and 

note 48 [a]. 

Synonymous see Corrupt text and 
note 48. F : 

For purposes of prostitution see 
Prostitution § 16 et seq. 

Procuring cause: 

Broker as see Brokers §§ 95-97. 
“Hfficient cause:” 

Compared See Efficient 19 C. J. p 
1018 note 52 [b]. See also Bro- 
kers § 96 note i1 [b]. 

Defined see Efficient 19 C. J. p 1018 
text and notes 52, 53. 

Insurance agent as see Insurance § 

155 text and notes 62-74. 

17. Webster D. [quot Mighell yv. 
Dougherty, 86 Iowa 480, 481, 53 NW 
402, 41 AmSR 511, 17 LRA 755]. 

18. Webster D. [quot Mighell v. 
Dougherty, supra]. 
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tween procuring an act to be done and suffering it to 
be done.?® 
Phrases: 
procure,”?! “procure, advise and 


cure a purchaser,”?* “ 


or attempts to procure,’?> 
biony 2 oalso; 


PROCUREMENT.?® 


are produced.®° 
by coaxing 


19. Bouvier D. [quot U.S. v. Rich- 
mond, 17 F. (2d) 28, 30]. 

20. See Long v. State, 23 Nebr. 
33, 45, 36 NW 310 (where “requested, 
advise and incited’? was used in a 
charge as synonymous with the words 
“aid, abet, or procure,” as used ina 
statute, ‘‘the language of the instruc- 
tion is doubtless unobjectionable as 
being in contravention of the stat- 
ute’’). 

21. See Borden y. Borden, 5 Mass. 
67, 74, 4 AmD 32 (where, in a con- 
tract by which one is bound to deliv- 
er a deed on a day certain, “if he shall 
procure” may, it is said, be reason- 
ably construed to'mean “if he shall 
have ready to be delivered’). 

22. See U. S. v. Wilson, 28 F. Cas. 
No. 16,730, Baldw. 78, 103 (“There are 
no words in the law that have ac- 
quired a more definite and specific 
meaning Sas con taraid i sta n- 
guished from the actual commission 
of a crime’’). 

23.) Hamer ve Sharp, 1. Ri 19. Ea: 
108. 

[a] Authority of agent to procure 
a purchaser for freehold property 
does not authorize him to sign a con- 
tract for the sale of the property 
without making any provision what- 
soever as to title. Hamer v. Sharp, 
L. R. 19 Eq. 108 (bill for specific per- 
formance). 

24. Shaw v. Threadgill, 53 Tex. 
@iy, Aa 254, Lib SW 671, 672: 

[a] Attorney who contracted to 
“procure” certain school land, for 
which he was to receive a certain sum 
for his services, contingent on suc- 
cess; did not perform his contract by 
successfully conducting certain liti- 
gation against a prior claimant of the 
jland, where the land commissioner 
subsequently awarded the land to a 
third person. Shaw v. Threadgill, 53 
Tex. Civ. A. 254, 115 SW 671, 672. 

25. See Rex v. Wing, 29 Ont. L. 
553, 15 DomLR 741, 22 CanCrCas 426 
(“procures, or attempts to procure” 
as used in statutes describing as an 
offense procuring, or attempting to 
procure, by false pretenses or false 
representations any woman or girl, 
not a common prostitute or of known 
immoral character, to have any un- 
lawful carnal connection, either with- 
in or without Canada). 

26. Heiskell v. Morris, 135 Tenn. 
238, 186 SW 99. 

[a] Subscription contract, provid- 
ing that all subscriptions are on con- 
dition that the promoters “procure” 
subscriptions to the full amount of 
the capital stock, does not require 
that all subscriptions be made by 
persons other than the promoters. 
Heiskell .v. Morris, 135 Tenn. 238, 186 
SW 99, AnnCas1918B 1134. 

27. Earley v. Danks, 4 BE. & B. 493, 
82 ECL.493, 119 Reprint 180° - 

[a] Action for maliciously and 
falsely procuring adjudication in 
bankruptcy is maintainable, although 
the affidavit upon which the adjudica- 
tion of bankruptcy had been made 


“Aid, abet, or procure,”?° “if he shall 


procure [land],”?* “procures, 
“procure [subserip- 
“caused and procured.”?7 

The act of procuring, 
taining, bringing about, or effecting.?°® 
rection, influences, personal exertion, interference, 
or other action, with knowledge or belief that such 
action would produce certain results, which results 
Although “procurement” may be 
, tempting, luring, and the like, which are 
the characteristic means of enticement, neither per- 
suasion nor inducing nor enticing attraction need be 


PROCURE—PRODUCE 


employed.?? 


PROCURER.?? 
thing about, especially one who does so secretly and 
one who procures for another the 
gratification of his lusts;?4 a pimp;*°> a panderer;°° 
one who solicits trade for a prostitute or lewd wo- 


assist,”?? “pro- | corruptly ;*% 


man.37 
ob- 
It denotes di- 


ton,*® hay,*7 


did not show that an act of bankrupt- 
cy had been committed and the com- 
missioners committed an error in ad- 
judicating plaintiff a bankrupt. 
“There is no legal authority for the 
somewhat refined sense in which it is 
contended that the words ‘caused and 
procured’ are to be construed. If, 
in point of fact, the acts of the de- 
fendant occasioned the arrest of the 
plaintiff to take place, they support 
the allegation in the declaration.” 
Per Coleridge, J., in Farley v. Danks, 
24 L. J. Q. B. 244, 246. 

28. See also Procure ante and 
cross references thereunder. 

29. Webster D. [quot Willey v. 
State, 52 Ind. 246, 251]. 


30. Richardson v. Richardson, 114 
NYSA912. 
31. State v. Rieman, 118 Kan. 577, 


235 P 1050. 

32. See also Procure ante 
cross references thereunder. 

“Enticer” distinguished see Abduc- 
tion § 3 note 28 [a]. 

33. Century D. [quot U. 
mond, 17 F. (2d) 28, 30}. 

[a] “Persuader” equivalent.— 
“Can we doubt that here the word 
‘procurer’ is used to mean the same 
thing as ‘persuader’” (referring to 
1 Bishop Cr. L. § 604 where the au- 
thor says ‘‘Persuasion is one form of 
attempt. It is therefore indictable to 
persuade or hire a person to commit 
a crime, especially of the heavier sort, 
though he declines to do it, or un- 
dertakes it and fails. Yet if this 
person actually does what he is per- 
suaded or hired to do, the effort of 
the procurer ceases to be called an 
attempt, because it has become a suc- 
cess).’’ Cone v. Ivinson, 4 Wyo. 203, 
eo eo ae colveo of es ots 


and 


S. v. Rich- 


34 State v. Smith, 149 La. 700, 
90 S 28. See also Prostitution § 16 
et seq. 

35. State v. Smith, 149 La. 700, 
90 S 28. 

“Pimp? <48Ca J. pil 203. 

36. State v. Smith, 149 La. 700, 
90 S 28. 


“Pander” 46 C. J. p 1171. 


S ott State v. Smith, 149 La. 700, 90 
38. See Pro § 2. 
39. See Pro § 2. 
40. Produce: 
Meaning “proceeds” see Wills [40 


Cye 1545 text and note 80]. 
Used in the name of exchange see 
Exchanges § 1 note 5 [b]. 
Broker see post. 
Business see post. 
Dealer see post. 
“Money” as not meaning see Money 
§ 7 text and note 1. 
Of: 
Farm see Taxation [387 Cyc 909 
text and note 50]. 
Personal property see Wills [40 Cyc 
1549 et seq]. 
Person selling, from wagon, as not 
subject to license tax see Licenses 
§ 77 note 41 [a]. 


One who uses means to bring any- 


PRO DEFECTU EXITUS.?® 

PRO DEFENDENTE.?° 

PRODUCE. [§.1] A. As a Noun.*° 
has no definite, exact, and particular meaning,*? but 
a variety of meanings dependent upon the connec- 
tion in which it is used.*? 
include butter and eggs,*#? cement,** coke, 
pork,*8 and tobacco;*® and not to in- 
elude beef; ;°° but it has been held not to include 


The word 


Thus it has been held to 
45° eot- 


Rents, profits, and products: 

Devise of see Wills [40 Cyc 1536 

et seq]. 

Of homestead as exempt see Home- 

steads §§ 118, 119. 

“Product” post. 

“Production” post. 

41. District of Columbia v. Oyster, 
15 D. C. 285, 286, 54 AmR 275. 

“Tt may be used in, a larger or 
more restricted sense.’ District of 
Columbia v. Oyster, supra. 

42. Higbee v. Burgin, 197 Mo. A. 
682, 201 SW 558. 
, [a] In charter party it means 
“anything produced by the country 
in the neighborhood of the port of 
lading, and being an ordinary sub- 
ject of importation.” Warren v. Pea- 


body.) 19) hw IS CieP i243 46" r 
[b] In lease included by “provi- 
sions,” “although . . . ‘produce’ 


may possibly have a broader mean- 
ing,’’ where the lessor, for the pur- 
pose of. enabling another lessee to 
carry on a grocery and produce busi- 
ness, has agreed not to rent adja- 
cent premises for a similar business. 
Sheer v. Newman, (N. J.) 146 A 180, 


181. 

43. District of Columbia v. Oyster, 
15 D. C. 285, 286, 54 AmR 275 [quot 
in part Higbee v. Burgin, 197 Mo. A. 
682, 201 SW 558]. 

44. Haebler v. New York Produce 
Exch., 149 N. Y. 414, 424, 44 NE 87. 

45. Bowes v. Ravensworth, 15 C. 
pee 523, 86 ECL 523, 139 Reprint 
oO ° 


ee State v. Borroum, 23 Miss. 477, 
2. 

47. Luques v. Thompson, 26 Me. 
514, 517. 

48. Fitch v. Madison, 24 Ind. 425, 
427; Higbee v. Burgin, 197 Mo. A. 


682, 201 SW 558, 559. 
note 50. 

Agricultural products as not in- 
cluding butcher’s meat see Agricul- 
tural 2 C. J. p 983 note 60 [a]. 

49. Cothran v. U. S., 283 Fed. 973 
(Act Febr. 24, 1919 [40 U. S. St. at L. 
1126]). 

50. Philadelphia v. Davis, 6 Watts 
& S. (Pa.) 269, 279. 

[a] Beef is not “produce of a 
farm” as used in certain acts regulat- 
ing a market place. ‘Swine, horses, 
neat cattle, sheep, manure, cord-wood, 
hay, and many other things not more 
savoury, would be out of place in a 
market-house for the sale of poultry, 
vegetables, fruit, eggs, milk, butter, 
lard, and other provisions for the 
mouth; yet they are strictly produce 
of the farm; imuch more so indeed, 
than beef, which, though it comes, like 
everything else, primitively from the 
soil, is as much a manufactured ar- 
ticle as leather, cloth, or charcoal. 
The ox is the produce of the farm; 
beef is the produce of the slaughter- 
house and the shambles. It is manu- 
factured by the professional skill of 
an artisan, whose business is as dis- 
tinct from that of a farmer, as is that 
of a flax-dresser or a woolcomber. 


But see infra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


PKS 


wild hay.51 
Phrases: 


uce,”>8 TT; 


furnish;** to generate;®® 
That the farmer sometimes works 
up his own raw materials, cannot pre- 
vent it from taking a new denomina- 
tion from the additional labor ex- 
pended on it. The versatility so con- 
spicuous in the American people, oft- 
en makes him his own weaver; yet 
it follows not that his linsey-wool- 
sey, though cut from his own sheep, 
is the less manufactured, or the less 
improperly denominated the produce 
of his farm. The blending of trades 
does not change the nature of the 
wares. When the farmer slaughters 
his own ox, the beef is not less the 
product of the slaughter-house.” 
Gibson, C. J., in Philadelphia v. Da- 
vis, 6 Watts & S. (Pa.) 269, 279. But 
see supra note 48. i 

Agricultural products as not in- 
cluding meat see Agricultural 2 C. 
J. p 983 note 60 [d]. 

Meat as farm product see Farm 25 
Cc. J. p 673 text and note 55. 

51. Prince vy. Tracey, (Man.) 13 
DomLR 818, 25 WestLR 412 (Indian 
Act §§ 38, 39). 

52. See Benedict v. Davidson Coun- 
110 Tenn. 183, '186, 67 SW 806 
(where, in construing Const. art 2 
§ 30, providing that ‘no article man- 
ufactured of the produce of this State 
shall be taxed otherwise than to pay 
inspection fees,’ it was said: “It is 
difficult to give a correct definition of 
the terms ‘articles manufactured of 
the produce of the State.’ It is evi- 
dent that they are not the same as 
the direct product of the soil, in the 
hands of the producer or his imme- 
diate vendee. The direct product of 
the soil is necessarily in every in- 
stance the produce of the State, but it 
does not follow that the produce of 
the State is confined to the direct 
products of the soil. And while he di- 
rect product of the soil is necessarily 
embraced within the terms ‘produce 
of the State,’ it may not fall within 
the definition of ‘an article manufac- 
tured of the produce of the State.’ 
To illustrate: Wheat is a direct prod- 
uct of the soil, but it is not an article 
manufactured of the produce of the 
State. Flour made of wheat grown 
upon Tennessee soil is an article man- 
ufactured of the produce of the State, 
but it is not a direct product of the 
soil, though manufactured out of the 
direct product of the soil’). 

See also infra note 56. 

53. See supra note 651. 

54. See Fitch v. Madison, 24 Ind. 
425, 427 (construing a provision of 
the city charter exempting from mu- 
nicipal taxation goods and produce 
for export, the provision exempting 
only property in possession of any 
consignee on storage or to be for- 
warded). 

55. See New York Equitable Trust 
Co v. Prentice, 223 App. Div. 615, 229 
NYS 250 (stock dividends are mere 
subdivisions of capital stock into a 
greater number of units and are not 
“produce of stock’? within the mean- 
ing of Personal Prop. L. § 10, before 
amendment by L. [1922] c 452; so 
that a trustee’s allocation of them 
wholly to the principal under a trust 
deed authorizing him to determine 
whether they should be treated as 
capital or income did not violate Per- 
sonal Prop. L. § 16, making accumula- 
tions of income of personalty, other 
than for infants during minority, 


void). 
56. See Neuhoff Packing Co. v. 


“Articles manufactured of the produce 
of the State,”®? “grain, root crops or other prod- 
produce for export,”>* “produce of stock,’’®5 
“produce of the state;”*® also, “yearly produce.”57 

[§ 2] B. Asa Verb>*—1. In General. 
to beget;®° to be the cause of;°! to bring about;®? 
to bring forth;®* to bring forward;** to bring into 
being or form;®® to cause to be or to happen;®* to 
to lead forth;®® 


PRODUCE 


[50 C.J.] 629 


make;"° to offer to view or notice;7! to originate ;72 


To bear;°® | ferent intent.77 


Phrases: 


to 


Sharpe, 146 Tenn. 293, 240 SW 1101, 
1103 (where, in construing Const. art 
2 § 30, providing that ‘no article 
manufactured of the produce of this 
State shall be taxed otherwise than to 
pay inspection fees,” as to whether 
the “produce of the state” includes 
cattle, horses, sheep, and hogs, the 
court, after quoting Benedict v. Dav- 
idson County, 110 Tenn. 183, 186, 67 
SW 806, as follows, ‘ ‘produce of the 
State’ is intended to embrace what- 
ever is produced or grown in the 
State, or is ‘the yield of the State, 
whether it be crops or timber or coal 
or iron or marble or wood, or any oth- 
er article which may be treated as 
produced or grown within the State 
from or on the soil or found in the 
soil,” concluded that the term “prod- 
uce of the State’ is limited to arti- 
cles produced or grown “from or on 
the soil,” or that may be “found in the 
soil,” and therefore excludes animals, 
which are not produced ‘from or on 
the soil” or “found in the soil’’). 

57. See Ladd v. Abel, 18 Conn. 513, 
519 (where, under a covenant by 
which one agreed to furnish another 
with one half of all the produce of a 
farm, and further, if “one-half of 
the yearly rent and produce” should 
be insufficient for the latter’s sup- 
port, agreed to increase the supplies, 
“vearly produce,” it was held, did not 
comprehend the wood and timber of 
the farm, but must be confined to 
crops annually gathered). 

58. Produce: 

Bail §§ 73, 75, 311-315 (produce of 
principal). 

Criminal Law § 65 text and note 40 
(witness who produces’ evidence, 
right to immunity of, under federal 
statute). 

Internal Revenue § 175 (distilled spir- 
its as soon as produced), § 188 
(spirit-producing capacity). 

Mines and Minerals §§ 669-671 (term 
of oil and gas lease as dependent 
on production). 

Witnesses [40 Cyc 2166 et seq (sub- 
poena duces tecum to produce book 
or’ paper) }. 

“Producer” post. 

“Productive” post. 

59. Century D. [quot Ottawa Hlec- 
tric Light Co. v. Ottawa, 12 Ont. L. 
290, 299). 

60. Dunbar vy. Spratt-Snyder Co., 
(lowa) 226 NW 22, 68 ALR 1016. 

61. Webster D. [quot Elder v. 
State, 162 Ala. 41, 50 S 870, 373]. 

62. Dunbar vy. Spratt-Snyder Co., 
(Iowa) 226 NW 22, 68 ALR 1016. 

63. Century D. [quot Ottawa Hlec- 
tric Light Co. v. Ottawa, 12 Ont. L. 
290, 299). 

64. Webster D. [quot Perkins v. 
Terrell, 1 Ga. A. 250, 58 SE 133, 135; 
McCray v. Pfost, 118 Mo. A. 672, 678, 
94 SW 998];- Dunbar v. Spratt-Sny- 
der Co., (lowa) 226 NW 22, 63 ALR 
1016. 

65. Century D. [quot Ottawa Hlec- 
tric Light Co. v. Ottawa, 12 Ont. L. 
290, 299]. 

66. Dunbar v. Spratt-Snyder Co., 
(lowa) 226 NW 22, 63 ALR 1016. 

67. Century D. [quot Ottawa Elec- 
tric Light Co. v. Ottawa, 12 Ont. L. 
290, 299]. 

68. Century D. [quot Ottawa Hlec- 
tric Light Co. v. Ottawa, supra]. 

{a] In defining musical instru- 
ment as a contrivance by which mus- 
ical sounds are produced, “ ‘produce’ 
includes the thought expressed by the 


as an effect or result,7? to show’ or exhibit;7® to 
yield.*® The scope of the word, as judicially defined, 
can be narrowed only by some other language, em- 
ployed by the contracting parties to express a dif- 


“Surrender” is not synonymous.7§ 


“Produce [an advertising income],”7® 
Umer) g 

“produce a play,”®° “produce [a purchaser ],”’8! “pro- 
duce [gasoline],”°? “produce, 


manufacture, and 


phrase ‘in and of itself;’’” thus, a 
radio set is not a musical instrument. 
Dunbar v. Spratt-Snyder Co., (Iowa) 
226 NW 22, 24, 28, 63 ALR 1016. But 
see the dissenting opinion in the same 
case (“There is no musical instru- 
ment which produces music in and 
of itself. . . :-It is; a purveyer! of 
music to the auditory nerve; and it 
is in such sense that it produces mus- 
ic, not in and of itself’). ‘Musical 
instruments defined see Instrument 


69. Webster D. [quot Perkins v. 
Terrell, 1 Ga. A. 250, 58 SE 133, 135]. 

{a] Derivation. — ‘‘Pro” (before) 
and ‘“‘duco” (to lead). Elder v. State, 
162 Ala. 41, 52, 50 S 370. 

70. Century D. [quot Ottawa Elec- 
tric Light Co. v. Ottawa, 12 Ont. L. 
290, 299]; Gay Oil Co. v. State, 170 
Ark. 587, 280 SW 632. See also Make 
388 C. J. p 341 text and note 3. 

71. Webster D. [quot Perkins v. 
Terrell, 1 Ga. A. 250, 58 SH’ 133, 135; 
McCray Ven Plost. 113.5 Mow eAsemonios 
678, 94 SE 998]. 

72. Gay Oil Co. v. State, 170 Ark. 
587, 280 SW 632. : 

73. Dunbar v. Spratt-Snyder Co., 
(Iowa) 226 NW 22, 68 ALR 1016. 

74 Webster D. [Perkins v. Ter- 
relly fy Gap A 25058 SH vss loos 
McCray v. Pfost, 118 Mo. A. 672, 678, 
94 SW 998]. 

75. Webster D.. [quot Perkins v. 
Terrell, 1 Ga. A. 250, 58 SE 133, 135]. 
See also Exhibit 25 C. J. p 167 text 
and notes 31, 32. 

76. Century D. [quot Ottawa Elec- 
tric Light Co. v.. Ottawa, 12 Ont. L. 
290, 299]; Gay Oil Co. v. State, 170 
Ark. 587, 28 SW 632. 

77. Manners v. Morosco, 254 Fed. 
737, 741. 

78. Perkins v. Terrell, 1 Ga. A. 250, 
SS NSH ELS3, Los: 

“Surrender” [37 Cyc 616]. 

79. Hill v. Philo, 155 NYS 922. 

[a] Under contract by which the 
owners of a magazine appointed cer- 
tain brokers as its representatives to 
secure advertising contracts, and in 
which it was provided that there 
should be a renewal of the employ- 
ment for another year if the brokers 
should “produce” an advertising in- 
come of a specified sum, and that the 
owners should turn over to the bro- 
kers all contracts for advertising then 
appearing, ‘‘it is not enough to give 
the technical interpretation to the 
word ‘produce’ in order to determine 
the effect of this agreement;” thus, 
it was held, the contracts so turned 
over were to be included in computing 


the total advertising contracts ob- 
commer. Hill, v. Philo, 155 NYS 922, 
923. 

80. Frohman v. Fitch, 164 App. 
Div. 231, 149 NYS 633. 

[a] Includes presentation by 
means of motion pictures. Manners 


v. Morosco, 254 Fed. 737. 

81. McCray v.- Pfost, 118 Mo. “A. 
672, 678, 94 SW 998. 

[a] Broker, while bound “to pro- 
duce” a purchaser, is not required to 


| exhibit him in person to the owner; 


the word so used is not to be restrict- 
ed to ‘‘the literal definition’ of Web- 
ster’s Dictionary. McCray v. Pfost, 
118 Mo. A. 672, 678, 94 SW 998. See 
also Brokers § 97. 

82. Gay Oil Co. v. State, 170 Ark. 
587, 280 SW 6382. 

{a] Under statute defining manu- 
facturer of gasoline as any person, 


630 [50 C.J.] 


use;’88 also, “produce wares.’’§4 


[§ 3] 2. “Produced.” 
levied and collected 557 
or represented.*® 


Phrases: “As oil or gas is produced,”®® “oil [or 
“produced and 
“produced as aforesaid,”®? “produced in paying quan- 
“produced upon {[bottles],’’4 
“witnesses produced.”?® 

Giving being or form to; 


gas| produced,”®° 


tities,” 

be produced;”®® also, 
[§ 4] 3. “Producing.” 

manufacturing; making.°* 


etc., who produces, etc., gasoline, 
“produce” does not mean under such 
definition to bring to view, exhibit or 
declare, but, as applied in the stat- 
ute to mineral products, the word has 
other meanings, such as to make; to 
originate; to yield. Gay Oil Co. v. 
State, 170 Ark. 587, 280 SW 632. 

83. Ottawa Electric Light Co. v. 
Ottawa, 12 Ont. L. 290, 296. 

[a] “fo buy” not included.—A by- 
law authorizing an agreement for the 
purchase of electricity is ultra*vires 
under an act authorizing a municipal- 
ity ‘to produce, manufacture and use, 
and supply to others to be used, elec- 
tricity.” “A manufacturer produces 
the manufactured article by the proc- 
ess of mantfacturing, and a farmer 
produces grain by the process of cul- 
tivation. But the merchant does not 
produce the cotton web which he 
sells nor the grain merchant the 
wheat in which he deals.” Ottawa 
Hlectric Light Co. v. Ottawa, 12 Ont. 
EE, 29:0, 299. 

84. Century D. [quot Ottawa Elec- 
tric Light Co. v: Ottawa, supra]. 

85. Peo. v. Elfenbein, 65 Hun 434, 
437, 20 NYS 364; Tedrow v. Shaffer, 
23 Oh. A, 348, 155 NE 510; Adams v. 
Bennett, (Tex. Civ. A.) 282 SW 909. 

86. Eaton v. Allegany Gas Co., 
Ltd., 122 N. Y. 416, 25 NE 981. 

87. Louisville Bd. of Education v. 
Sea, 167 Ky. 772, 181 SW 670. 

[a] Yax is not “produced” until 
it is levied and collected. Louisville 
Bd. of Education v. Sea, 167 Ky. 772, 
181 SW 670. 

88. Hanfstaengl v. American To- 
bacco. Co.,: £1895] .1-Q..B. ‘352. 

[a] In copyright act (1) “pro- 
duced” means, as the case requires, 
published or made, or performed or 
represented. ‘‘'The word ‘produced’ 
is more general than the word ‘pub- 
lished’ there are works men- 
tioned in the Act which would not be 
touched under the word ‘published’, 
and the more general word is there- 
fore used.” Per Escher, M. R., in 
Hanfstaengl v. American Tobacco Co., 
[1895] 1 Q. B. 347, 352. (2) In ref- 
erence to a picture, “produced” in- 
cludes its publication. Hanfstaengl 
v. American Tobacco Co., Supra. See 
also Copyright and Literary Proper- 
ty §§ 324-327. 

89. Gillespie v. Ohio Oil Co., 260 
Ill. 169, 102 NE 1043; South Penn Oil 
Co. v. Snodgrass, 71 W. Va. 4388, 76 
SE 961, 968, 43 LRANS 848. See Ste- 
ven v. Potlatch Oil, etc., Co., 80 Mont. 
239, 260 P 119. 

fa] In oil and gas lease a qualify- 
ing clause ‘‘as oil or gas is produced” 
means “as long as the premises are 
diligently and_ efficiently operated, 
provided minerals shall have been dis- 
covered within the fixed term.” 
South Penn Oil Co. v. Snodgrass, 71 
W. Va. 438, 451, 76 SE 961. 


90. Enfield v. Woods, 198 Ky. 328, 
248 SW 842; Adams y. Bennett, (Tex. 
Civ. A.) 282 SW 909. 


Qil and gas leases in general see 
Mines and Minerals §§ 660-756. 

91. State v. Halley, 203 Iowa 192, 
210 NW 749. 

[a] Instruction to jury to try and 
determine the case according to the 
evidence ‘“‘produced and submitted” is 
not vulnerable, because the use of 


Brought forth;&> found;*°® 
made, performed, published, 


PRODUCE—PRODUCE DEALER a 


“A producing well,” as used in an oil lease, is one, 


_the product of which yields a royalty to the land- 
“owner, and not one in which oil is allowed to stand 


without being taken and prepared for market.°* 


submitted,’’?+ 
“subject to 


PRODUCE? 


PRODUCE BROKER.°® 

PRODUCE BUSINESS.' 
the business of buying fruit, butter, eggs, poultry, 
and produce, and selling this from ears, a railway 


depot, and a store.” 
DEALER.* 


A term held to apply to 


Every person whose 


business it is to’buy and sell preduce, fish, meats, 


ed” after the word ‘pro- 
limits the jury to the con- 


“submitt 
duced” 


sideration of the testimony which | 


has been admitted by the _ court. 
maare v. Halley, 203 Iowa 192, 210 NW 

92. Rasberry v. State, 4 Okl. Cr. 
(isi, SUNDRY ee IS. 

{a] In indictment for robbery, re- 
ferring to previous portions of the 
indictment, the term includes all the 
means used in accomplishing the rob- 


bery. Rasberry v. State, 4 Okl. Cr. 
G3; 1:03" "Pl Seb: 
93. South Penn Oil Co. v. Snod- 


grass, 71 W. Va. 438, 76 SE 961, 968. 

[a] “Produced,” “produced in 
paying quantities,” and “found in 
paying quantities” ‘‘must mean about 
the same thing, else substance will be 
subordinated to shadow or mere tech- 
nicality.”’ South Penn Oil Co. v. 
SEO Pee, 71 W. Va. 438, 453, 76 SE 

“Paying quantities” as used in oil 
and gas lease see Mines and Minerals 
§ 680 text and notes 66-68. 

94. Peo. v. Elfenbein, 65 Hun 434, 
435, 437, 20 NYS 364. 

[a] Devices on bottles.—Under a 
statute providing that any person en- 
gaged in the manufacture or bottling 
of soda water, milk, beer, etc., hav- 
ing his name or any device branded, 
stamped, engraved, or otherwise pro- 
duced on the bottles, may file a de- 
scription of the device, and making it 
unlawful for any other person to fill 
such bottles without the consent of 
the person filing the statement, al- 
though the meaning of the word 
“produced,” it was argued, is any 
method of bringing forth to view 
any matter or thing, and although 
this definition, it was said, is cor- 
rect so far as it goes, it was held 
not applicable when taken in connec- 
tion with the preceding words of the 
statute — “branded, stamped, en- 
graved, etched, blown, impressed.” 
“All of these words are aptly chosen 
to indicate a permanent and inerasa- 
ble name or mark upon the bottle, 
kegs or boxes in which the stuff 
named is contained. The expression 
‘or otherwise produced upon such bot- 
tles, syphons, or kegs or boxes,’ ete., 
is not satisfied and the crime against 
the defendant made out by proving 
that he pasted the printed or litho- 
graphed label upon the particular ves- 


sel mentioned. In this instance 
. . [the] name was not ‘produced 
upon’ the bottle. It had been pro- 


duced elsewhere and at other times 
before the same was pasted upon the 
bottle. The expression ‘or otherwise 
produced upon such bottles,’ ete. re- 
lates to the same means of engraving 
upon the bottles, ete., as the other 
preceding words indicate, namely, 
something that is developed out of 


the surface of the bottle by engravy-: 


ing, etching or blowing, or other like 
means whereby an inerasable impres- 
sion is produced.” Peo. v. Elfenbein, 
65 Hun 434, 437, 20 NYS 364 (St. 
[1887] ¢c 377, amended by St. [1888] 
@: SANS Way). 

95. Manary v. Dash, 23 U. C. Q. B. 
(Ont.) 580. 

{a] In act enabling surveyor to 
administer an oath to every person 
whom he examines concerning any 


boundary, ete., which such survey- 
or may be employed to survey, and 
providing that, when such affidavit 
has been so made, it may be filed and 
kept in the registry office of the coun- 
ty in which the lands to which the 
same relates are situated, “ ‘subject 
to be produced thereafter in evidence 
in any court of law or equity in Upper 
Canada.’ We have felt some doubt in 
determining what effect is to be given 
to the words, ‘subject to be produced,’ 
&c., and we are not aware that they 
have received a judicial construction. 
We are not prepared to construe them 
so as to make affidavits taken before 
a surveyor when employed in a par- 
ticular survey evidence upon any oth- 
er disputed line or question of sur- 
vey arising at a different time and 
between different parties, or as mak- 
ing them admissible without any ref- 
erence to the general rules of law reg- 
ulating evidence.” Manary v. Dash, 
23 U. "Co @.-B: \COnb):- 530% bashes 
Surveys Act [Consol. St. e 93 §§ 50, 
51]). Surveys as evidence in gen- 
eral see Evidence § 918. 

96. State v. Keyes, 75 Wis. 288, 
293, 44 NW 13 (Rev. St. § 4776). 

[a] As used in statute providing 
that, upon complaint made to a mag- 
istrate that a criminal offense has 
been committed, he shall examine on 
oath any witnesses produced by com- 
plainant, the words mean the sugges- 
tion of the witnesses’ names to the 


magistrate. “He [the complainant] 
cannot ‘produce’ them in any other 
way. . .. If they come voluntarily 


with the complainant, he cannot be 
said to produce them in any other way 
than to make them known to the jus- 
tice as witnesses who know some- 
thing about the case. They are pro- 
duced as parties produce their, wit- 
nesses in court.” State v. Keyes, 75 
Wis. 288, 293, 44 NW 13 (Rev. St. § 
4776). 

97. Mighell v. Dougherty, 86 Iowa 
480, 485, 53 NW 402, 41 AmSR 511, 
AK TARA. %55. 

fa] So used in statute, exempting 
from operation of statute of frauds 
cases where the article sold is not, 
at the time of the contract, owned by 
the vendor, and ready for delivery, 
but labor, skill, or money is necessary 
to be employed in producing it. 
Mighell v. Dougherty, 86 Iowa 480, 53 
NW 402, 403, 41 AmSR 511, 17 LRA 
755 (Code § 3665). 


98. Kies v. Williams, 190 Ky. 596, 
228 SW 40, 
[a] Where contracting parties are 


not oil men, a covenant that “there 
is now a producing well, the capacity 
of which is not yet known” does not 
mean a well producing five barrels per 
day, although oil men do not consider 
a well a “producing well” unless it 
produces that amount. Aeroplane 
Oil, etc., Co. v. Disch, 203 Ky. 561,. 262 
SW 939. 

99. See Brokers § 6. 

“Produce”’ ante. 

1. “Produce” ante. 

2. Kansas City v. Lorber, 64 Mo. 
A. 604, 609. 

3. “Produce” ante, 

4 As merchant see Merchant § 5 
text and note 88. 

License tax upon see Licenses § 78 
text and note 78. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nuraber. 


and fruits from wagons and carts.® 


PRODUCE® EXCHANGE.’ 
PRODUCER.® 


5. District of Columbia v. Oyster, 
15 D. C. 285, 287, 54 AmR- 275 (i- 
cense law). 

[a] One who brings butter and 
eggs to vend in the market is a “‘prod- 
uce dealer,’ as the term is used in 
the License Law of the District of 
Columbia, as much as one who brings 
only cereals or fruits, or what is or- 
dinarily called “arden stuff.’”’ Dis- 
-trict of Columbia v. Oyster, 15 D. C. 
285, 286, 54 AmR 275 

[b] Incidental dealing in certain 
meats.—Where a license law is qual- 
ified by the provision that ‘‘no addi- 
tional license shall be required from 
produce dealers for selling meat,” 
such provision “seems . . to in- 
dicate, not that the selling of meat is 
characteristic of a produce dealer, but 
that the produce dealer who gets his 
license as such, has the further priv- 
ilege, or a sort of grace and favor 
extended to him, within the limited 
amount mentioned in the _ statute 

- [to] supply the necessities of 
society in having at his stall not only 
the product of the garden and the 
product of the stream [but al- 
so to} sell a limited quantity of bacon 
and the like, with dried beef and 
other things which go to make up 
the complement of a produce dealer’s 
establishment, without thereby de- 
priving himself of the character and 
privileges of a produce dealer.” Dis- 
trict of Columbia v. Oyster, 15 D. C. 
285, 287, 54 AmD 275. One selling 
meats alone as not produce dealer see 
Licenses § 78 note 78 [a]. 

6. “Produce” ante. 

7. See Exchanges 23 C. J. p 242 et 
seq. 

8. Implied warranty in sale by see 
Sales [35 Cyc 401 et seq, 412 text and 
notes 8—9] 

“Produce” ante. 

Sm Allen yy, (SIMithy dae plese ooo> 
399; 19 SCt 446, 43 L. ed. 471. See 
Warren v. Buck, 71 Vt..44, 45, 42 A 
979, 76 AmSR 754 (“By the term ‘pro- 
ducer’ the court [in Bragg v. Morrill, 
49 Vt. 47, 24 AmR 102] evidently had 
reference to articles manufactured 
py the vendor. The term may also be 
applied to certain products of the 
farm [cit Beals v. Olmstead, 24 Vt. 
114, 58 AmD 150)).” See also Manu- 
factures § 11 text and note 27. 

[a] Distinguished from dealer 
who “stands between the producer 
and the consumer, and depends for 
his profit, not upon the labor which 
he bestows on his commodities, but 
upon the skill and foresight with 
which he watches the markets.” New 
Orleans v. LeBlanc, 34 La. Ann. 596, 
597. ‘Dealer’ defined see 17 C. J. p 
1154 et seq. 

[b] “Producer of milk.”—(1)} In 
an action on the bond of a dealer, a 
cooperative. creamery association is a 
‘producer’ within the meaning of a 
statute making it unlawful to buy 
milk or cream without a license from 
producers for the purpose of ship- 
ment, and authorizing the commis- 
sioner of agriculture to recover the 
price, if unpaid, of such products 
from dealers, although the association 
owns no cattle itself. “If that part 
of the statute relating to producers 
were to be construed strictly and 
technically, doubtless it might be 
held that {the association] was 
not a producer of milk; but I am of 
opinion that it should be liberally 
construed to accomplish the purpose 
intended by the Legislature, which 
was to secure to’ those engaged in 
dairy pursuits pay for the milk and 
cream sold to a licensee to be con- 
sumed or manufactured in a distant 


A word held not to differ essen- 
tially, in its legal aspects, from “manufacturer,” ex- 
cept that it is more commonly used to denote a person 
who raises agricultural crops and puts them in a con- 
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dition for the market.9 


PRODUCT.?° 


city.” Per Laughlin, J., in Wilson 
v. Israel, 185 App. Div. 816, 819, 822, 
173 NYS "842 [rev on other grounds 227 
N. Y. 423, 125 NE 819] (construing 
Agricultural L. § 55). But see the 
dissenting opinion in the same case. 
("The obvious meaning of the words 
‘producer of milk’ is one who keeps 
cows for the production of milk for 
market or for sale or exchange’’). 
(2) But in an action against a dealer 
to recover a penalty for selling milk 
without a license, under a statute re- 
quiring a license and bond of a pur- 
chaser of milk from producers for 
resale, a nonstock codperative milk 
producers’ corporation, the sole agent 
of all the milk and dairy products 
of its members, has been held not to 
bea “producer” itself. Peo. v. Shoe- 
maker, 134 Mise. 542, 236 NYS 70 
(construing Agriculture and Markets 
Tits Sae2 52s, coo). 

[c] “Producer of sugar.”—(1) A 
statute giving a bounty to producers 
of sugar refers to the manufacturers 
of sugar, and not to producers of 
cane. “One who raises the cane is un- 
doubtedly entitled to be considered the 
producer of .the cane, but he is not 
the producer of the sugar . . the 
two are distinct and separate articles 
of production.” Allen v. Smith, 173 
U. S. 389, 400, 404, 19 SCt 446, 43 L. 
ed. 741 (construing 26 St. at L. 567 
ce 1244:) 28 St. at\ Li. 933 cc: 189)s, 4 (2) 
But a corporation engaged in milling 
sugar cane, grown on lands owned and 
operated by others, receiving for its 
service a certain percentage of the 
resulting centrifugal sugar, which it 
sells in the ordinary course of trade, 
when taxed as for a merchant’s sales 
under a statute, is not exempted as a 
producer of agricultural products, 
since within the meaning of the act, 
the centrifugal sugar is produced by 
the agriculturist, the owner of the 
land where grown—the grower, not 
the manufacturer. Pampanga Sugar 
Mills v. Trinidad, 279 U. S. 211, 49 
SCt- 308, 73 L. ed. 665 (Act No. 2711 
§§ 1459, 1460 of the Philippine legis- 
lature, known as the administrative 
code of 1917). 

{d] “Producer of trucks.’’—(1) 
One who purchases automobile trucks 
without bodies from one seller and 
bodies from another, and sells the 
completed trucks at retail is a ‘““man- 
ufacturer” or “producer” within the 


meaning of an act imposing a tax on 


manufacturers or producers of auto- 

mobile trucks. .Klepper v. Carter, 286 

Fed. 370 (Act. Febr. 24, 1919 § 900 [40 

U. S. St. at L..1122 ¢c 18)). (2) Like- 

wise, a dealer, who purchases the 

chassis from a manufacturer, and em- 
ploys a contractor to add the body, is 

a producer of trucks, and so liable. 

“There is no claim that the plaintiff 

imports, and none that he is a manu- 

facturer, except in the sense in which 
one who has something made for him 
by others, to be sold by him, may be 
said to be a manufacturer. This is 
doubtless the sense in which Congress 
used the word ‘producer.’ ” Foss- 

Hughes Co. v. Lederer, 287 Fed. 150 

(Act Oct. 3, 1917 § 600 [40 U. S. St. 

Bila. 28 LG «Cyi6.0']L)'s 
10. Product: 

Admissibility of parol evidence to 
show meaning of see Evidence § 
1600 text and note 15. 

Dairy and poultry yard see Agricul- 
tural 2 C. J. p 983 note 60 [b]. 

Forest see Woods and Forests [40 
Cyc 2795]. 

Growing on demised premises as sub- 
ject to distress see Landlord and 
Yenant § 1646 note 18 [c]. 

“Manufacture” as see Manufactures 


§ 4. 


Anything that is  produced,!? 


whether as the result of generation, growth, labor, or 
thought;'’ a thing produced by nature or the natu-. 
ral processes j!* it “has also been defined as a produc- 


“Proceeds” as synonymous see Pro- 
ceeds ante. 

“Produce” ante. 

Reissue of process patent to cover see 
Patents § 317 text and note 25. 

Subject to customs duty see Customs 
Duties §§ 29-62. 

Agricultural product: 

As phrase see Agricultural 2 C. J. p 
983 text and note 60. 

Flour. see Agricultural 2 C. J. p 983 
note 60 [c]. 

pasion see Landlord and Tenant § 
Farm product: 

As phrase see Farm 25 C. J. p 673 
text and notes 40-58. 

Dige aledine in see Agriculture §§ 

Live stock see Farm 25 C. J. p 673 
text and note 53. 

Meat see Agricultural 2 C. J. p 983 
note 60 [d];, Farm 25 C. J. p 673 
text and note 55. 

Tolls earned by a gristmill see Farm 
25 C. J. p 673 note 44 [a]. 

Product of homestead see Home- 

steads § 119. 

Product of petroleum: 

Customs duty on see Customs Duties 
§ 51 text and notes 85, 87. 

Gasoline as see Inspection § 4 note 


47 [a]. 

11. Webster D. [quot Elder v. 
State, 162 Ala. 41, 50 S 370, 373; 
Molina v. Rafferty, 38 Philippine 167, 
Saft 

12. Webster D. [quot Moline v. 


Rafferty, supra]. 

13. State v. Interstate Power Co., 
dee 226 NW 427. 

{a] “Fruits” synonymous (1) with 
“products” as used in a statute pro- 
viding that ‘‘the products of the thing 
do not belong to the simple posses- 
sor, and must be returned with the 
thing to the owner who claims the 
same, unless the possessor held it 
bona fide.’ Harang v. Bowie Lumber 
Co., 145 La. 96, 110, 81 S 769; Elder 
v. Ellerbe, 135 La. 990, 66 S 337 (both 
construing Rev. Civ. Code art 502). 
(2) “What gave cause for the discus- 
sion among the French writers, as to 
the meaning of the term ‘fruits’, is 
the fact that, in article 549, Code 
Napoléon, declaring that it is only 
the possessor in good faith who is not 
required to account for the fruits he 
has taken from the land of another, 
the words ‘fruits’ and ‘products (pro- 
duits)’ are used aS Synonymous and 
convertible terms. And the same may 
be said of the corresponding provi- 
sions of the Louisiana Code. . 

The French commentators—all ex. 
cept Mareadé, who took a contrary 
view (volume 2, p 399)—have ex- 
pressed the opinion that the word 
‘produits’ in the second clause of the 
article is used aS a synonym for 
‘fruits,’ as a matter of style of writ- 
ing, merely to avoid repetition of the 
word ‘fruits’. [This] explana- 


tion is not applicable to the 
Louisiana Code, where the words 
‘products’ and ‘fruits’ are used, re- 


spectively, in articles so far apart, ar- 
ticles 502 and 3453. But we have al- 
ready had occasion to observe that 
the compilers of the Louisiana Code, 
in writing article 502, adopted the 
word ‘products’ as a translation of 
‘produits,’ in preference to the other 
word, ‘fruits, used as a synonym 
in article 549 of the French Code. 

. Laurent, 32.6,)2Nor) 205 40sans 
that the products (produits) referred 
to in article 549, C. N. (502, R. C. C.) 
are defined under the title, ‘Of Usy- 
fruct’; and that, as the products of 
mines and quarries are not considered 
fruits of the soil, so also forest tim- 
ber or woods of full growth cannot be 


632. [50 C.J.] 


blOneae syresullts ae 
tion ;1° 
eration, or work;1* 


eration of a cause, consequence, 


imports an article which is made of something 
which, when made, has characteristics which are 
As applied to the sub- 
it has been termed an 

As variously used, it 


apparent to the senses.19 
ject matter of an agency, 
inapt and doubtful word.*° 


considered fruits. The 
learned counsel for appellant say in 
their brief, ‘trees are undoubtedly 
products of the land.’ Yes; but they 
are not ‘fruits,’ in the ordinary mean- 
ing of the word—especially in the 
sense in which the word is used in 
article 3453 of the Civil Code. For it 
is not likely that the framers of the 
Code, even before the day of pull 
boats and skidders, would refer to the 
ox-hauling of timber, or floating it 
out of the swamps in high water, in 
such dainty language as ‘gathering 
the fruits of the land.’ Between the 
alternatives, therefore, of having to 
give the word ‘fruits’. the broad and 
comprehensive meaning of all kinds 
of products of land, or give the word 
‘products’ the restricted meaning of 
fruits, properly so called, we adopt 
the latter.” Harang v. Bowie Lumber 
Con 145) Han96, 09) 8128; 769" (Rev. 
Civ. Code arts 502, 3453). 

14. State v. Interstate Power Co., 
(Nebr.) 226 NW 427. 

“Production” post. 

15. State v. Interstate Power Co., 
(Nebr.) 226 NW 427. 

[a] Similar definition. —‘‘Anything 
obtained as a result.” Elder v. State, 
H62eATaw at 52. 50S" 3.70. 

16. Elder v. State, supra. 

17. State v. Interstate Power Co., 
(Nebr.) 226 NW 427. 

[a] “Process” distinguished.— 
“Product” and ‘‘process” are quite dis- 
tinct matters, even where both are 
created by the same inventive act. 
Durand y. Green, 60 Fed. 392, 396. 

18. State v. Interstate Power Co., 
(Nebr.) 226 NW 427. 

19. White v. Barney, 43 Fed. 474, 


477; Elder v. State, 162 Ala. 41, 50 
S 370, 373. 
[a] In judging as to similarity of 


products, it is proper for a jury to 
take into consideration the material 
of which a product is made and its 
appearance when made. White v. 
Barney, 43 Fed. 474, 475. 

20. Gatewood v. New River Cons. 
Coal, ‘ete;,'Co.;, 23:9) Med. 65,. 1627 €CA 
115. See Robert E. Lee Silver Min. 
Co. v. Omaha, etc., Smelting, etc., Co., 
16 Colo. 118, 131, 26 P 326 (referring 
to the wording of an offer, ‘‘the only 
word in the least ambiguous is the 
word ‘product’ ’’). 

21. See cases supra notes 11-20. 

22. Whitaker v. State, 9 Ga. A. 
213,.70' SE 990, 991. 

[a] Courts judicially know that 
cotton is a farm product. Whitaker 
v. State, 9 Ga. A. 213, 70 SH 990, 991 
(Pen. Code [1910] § 558). “Farm 
product’? see Farm 25 C. J. p 670 text 
and notes 40-58. Judicial notice in 
criminal proceedings see Criminal 
Law §§ 948-992 


23. State v. Interstate Power Co., 
(Nebr.) 226 NW 427. 
24. Peo. v. New York Tax Comrs., 


23 N. Y. 242, 245. 

[a] As used in tax statute, provid- 
ing that there shall be no assessment 
on products of any state of the United 
States, consigned to agents in any 
town or ward in the state, the word, 
while it may be supposed to mean 
the ‘natural agricultural products of 
the country,’ does not preclude from 
its scope other commodities equally 
within its reason, such as nails. Peo. 
v. New York Tax Comrs., 23 N. Y. 
242, 245. 

255 glethorpe Bank vy. Brooks, 33 
Ga. A. 84, 125 SE 600 (construing Civ. 


result obtained by multiplica- 
that which is produced by an action, 
that which results from 
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op-, 
op- 
it 
and 


or effect.1§ Phrases: 


ss 

Code § 4126, providing that certain 
specified products, “or other product 
sold by planters . on cash 
sale, shail not be considered as the 
pr operty of the buyer until fully paid 
for, although it may have been de- 
livered to the buyer”). 

26. Harelson yv. Tyler, 281 Mo. 383, 
219 SW 908. 

‘[a] Whether physical, or intellec- 
tual, or a combination of the two, 
labor is not a product that is the sub- 
ject of “importation, transportation, 
manufacture, purchase or sale” with- 
in the ban of a statute relating to 
pools, trusts, etc., invoked against a 
combination formed to fix the rates 
to be charged by its members for 
their services in buying, selling, etc., 
shipments of hay and straw. Harel- 
son v. Tyler, 281 Mo. 383, 398, 219 SW 


908. 

27. See cases infra this note. 

[a] As applied to pork-packing 
business (1) “product” may have a 
meaning peculiar to the trade (Stew- 
art v. Smith, zs Tll. 397; Morningstar 
v. Cunningham, 110 Ind. 328, 333, 111 
NE 593, 59 AmR 211), (2) So as not 
to include such parts of siaughtered 
hogs as bristles, feet, fat from the 
entrails, and other offal (Morningstar 
v. Cunningham, supra). 

28. See Whitaker v. State, 9 Ga. A. 

213, 70 SE 990 (Pen. Code ee § 
552, “in the use of the term . 
[it was] intended to use a term so 
Sweeping in scope as to include any 
crops ordinarily raised upon a farm 
in this State’’). 


29. See Peo. v. Hawkins, 157 N. Y. 
1,°13, 51 NE 257,,68 AmSR 736, -42 
LRA 490 (construing Const. [1894] 


art 3 § 29, forbidding the employment 
of any of the inmates of penal insti- 


tutions at any trade or industry 
whereby ‘his work or the product 
and profits of his work, shall be 


farmed out, contracted, given, or sold 
to any person.” ‘What is it that this 
language forbids? Not dealing in 
tangible things or articles of property 
wherever made, but the farming out, 
contracting, giving away, or selling 
of convict labor. The words ‘product 
and profit of his work’ do not refer to 
articles of property, but to the net 
value of labor. If the framers of the 
Constitution intended to prohibit deal- 
ing in any article of merchandise, 
surely they would not have described 
the article by such vague terms as 
the ‘products of work.’ A manufac- 
tured article is not known in common 
parlance, in law or political economy, 
as the ‘product of labor.’ Of course, 
labor enters into its production, but in 
many cases it is an insignificant ele- 
ment. The article is the product of 
raw material and labor combined, or 
as it is commonly expressed, labor 
and capital. The prohibition against 
dealing in any article of property 
cannot be found in this section with- 
out giving to the words a strained 
and unnatural meaning. - If any of 
the penal institutions of the state 
happen to have a farm attached to it, 
worked by the convicts, as some of 
them probably have, it would be a 
very narrow construction of this sec- 
tion to hold that the products or 
profits of the farm, whether consist- 
ing of cattle or other farm produce, 
could not be sold to the general 
public because it would be the prod- 
ucts and profits of prison labor’’). 

30. Robert E. Lee Silver Min. Co. 


‘ has been held applicable among other things”? to 
cotton,?2 electricity,?* nails,?4 peaches;?° and not. 
applicable to labor,?* or parts of slaughtered hogs.** 

“Other farm products,”*§ “product and 

profit of his work,”2® “product [of a mine],”*° 

, product of distillation, 281 “product of industry, 
“product of the soil,’”** “products i in course of manu- 

facture;”°* also “products of the farm.’’?5 
PRODUCTION.?*® 


N32 


A word which may designate a. 


v. Omaha, etc., Smelting, etc., Co., 16 
Colo. 118, 131, 56 P 326 Gmporting the 
entire product; the output; all the 
ore mined and marketable). 

31. See One Vaporizer, 18 F. Cas. 
No. 10,537, 2 Ben. 438, 442 (constru- 
ing a joint resolution of Febr. 5, 1864 
[14 St. at L. 566], by which it was 
enacted that all productions of dis- 
tillation which contain distilled 
spirits or alcohol, on which the tax 
imposed by law had not been paid, 
should be considered and taxed as 
distilled spirits, “neither the vinegar 
which the claimant manufactures, nor 
the fluid which he produces in the 
chamber (M) of his apparatus can be 
said to be a ‘product of distillation.’ 

. To make the resolution applica- 
ble, the whole mixture which contains 
the alcohol, must be a product of dis- 
tillation’’). 

32. See Marks Co. v. U. S., 12 Cust. 
AN CUS. D0 MAT 21 (“generally, a 
thing which is a resultant of intelli 
gent application and diligence’’). 

33. See Marks Co. v. U. S., supra 
(construing Cuban Reciprocity Treaty 
art 2, providing that all articles of 
merchandise not included in art 1, 
and the product of the soil or indus- 
try of the Republic of Cuba imported 
into the United States shall be admit- 
ted at a reduced rate, “refined sugar 
as imported from Canada, is clearly 
not the product of the soil of Cuba, 
for the very good reason that it has 
had added to it the result of compli- 
cated industrial efforts in the Repub- 
lic of Cuba and in the Dominion of 
Canada. 

34. See American Tobacco Co. v. 
Bowling Green, 181 Ky. 416, 421, 205 
SW 570 (as used in a statute impos- 
ing a tax, ‘“ ‘products in course of 
manufacture’ would . . . refer to 
material actually undergoing the 
process of manufacture’’). 

35. See Case yv. Ploutz, 90 Misc. 
568, 577, 154 NYS 914 (where a con- 
tract for the working of a farm on 
shares provided that, until a divi- 
sion of the crops and products of the 
farm, all such products should belong 
to the landlord, a calf and yearlings, 
which were part of the increase of the 
cattle on the premises, were “prod- 
ucts of the farm’ within the lease 
contract. “In construing this con- 
tract there can be no doubt that milk, 
butter, hay, wool, lambs, calf skins, 
and swine were products ‘of the farm, 
and so treated by the parties to the 
contract. To hold that the calf and 
yearlings in question were not equally 
the products would be a forced and 
unnatural construction’’). 

36. Intellectual production, copy- 
right of see Copyright and Literary 
Property 13 C. J. p 986 et seq. 

“Produce” ante. 

Production of: 

Documents see Attachment § 242; 

Carriers § 370; Constitutional Law 

§ 980 text and note 24: Depositions 

§§ 198, 203; ‘Discovery §§ 44-48, 

111-145; Evidence §§ 1187-1202, 

1358-1378, 1411; Marine Insurance 

§ 563; Municipal Corporations §§ 

785 text and notes 73-79, 1129 text 

and note 92; Searches and Seizures 

[85 Cyc 1270-1273]; Sheriffs and 

Constables [35 Cye 1496]; States 

[36 Cyc 851]; Witnesses [40 Cyc 

2166 et seq, 2546]. 

Employee’s labor, as subject matter 
of lien see Master and Servant § 

313 text and notes 25, 26. 
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thing produced as well as the operation of pro- 
ducing ;** that which is produced or made;?® prod- 


uct ;°° fruit of labor.*® 


In political economy, the creation of nici which 


Oil well see Mines and Minerals § 

660 et seq. 

Productive post. 
ee Durand v. Green, 60 Fed. 392, 

38. Webster D. [quot Dano v. Mis- 
sissippi, ete., R. Co., 27 Ark. 564, 567]. 

[a] For example, the productions 
of the earth, comprehending all vege- 
tables and fruits; the productions of 
intellect, or genius, aS poems and 
prose compositions; the productions 
of art, as manufactures of every kind. 
Webster D. [quot Dano v. Mississippi, 
etc., R. Co., 27 Ark. 564, 567]. 

[b] “Invention”  distinguished.— 
The legal source of the proprietary 
right of authorship is that species 
of occupancy called “production,” as 
distinguished from “invention.” 
Keene v. Wheatley, 14 F. Cas. No. 
7,644, 4 Phila. (Pa.) 157. 
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constitute wealth.41 
PRODUCTIVE.?#? 


PRO EO QUOD.#*3 


PROFANE. #¢ 


{c] “Production of subscriptions.” 
—Under a contract by which one is 
to be paid “by rebates on production 
of subscriptions,’ he cannot recover 
for subscriptions “produced” by an- 
other and turned over to him. Wood 
ee 80 Misc. 518, 514, 141 NYS 


39. Webster D. [quot Dano v. Mis- 
Sissippi, ete., R. Co., 27 Ark. 564, 567]. 

“Product” ante. 

40. Webster D. [quot Dano v. Mis- 
Sissippi, ete., R. Co., 27 Ark. 564, 567]. 

41. Black L. D. [quot Mill Pol. 
Econ.; Wharton L. Lex.]. 

“The requisites of production are 
labour, capital, and the materials and 
motive forces afforded by nature. Of 
these, labor and the raw material of 
the globe, are primary and indispen- 
sable. Natural motive powers may be 


called in to the assistance of labor, 
and are a help, but not an essential, of 
production. The remaining requisite, 
capital, is itself the product of labor. 
Its instrumentality in production is 
therefore, in reality, that of labor in 
an indirect shape.” Black L. D. [quot 
Mill Pol. Econ.; Wharton L. Lex. ]. 
42. See Produce ante; Producing 
ante; Production ante. 
Cross references: 
Duty to make fund productive see 
Trusts [39 Cyc .389 et seq]. 
Productive deposit in bank see Trusts 
[39 Cye 420] 
Productive investment see Trusts [39 
Cye 404, 406]. 
Productive oil or gas well see Mines 
and Minerals §§ 669-671. 
43. See Pro § 2. 
44. See Profanity post. 
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PROFANITY 


By S. Boyp Darina 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra this page] 


I. DEFINITION [§ 1] p 634 


ANALYSIS 


Il. NATURE AND ELEMENTS OF OFFENSE [§§ 2-8] p 634 
A. At Common Law [§§ 2-4] p 634 
1. Im General [§ 2] p 634 
2. Repetition [§ 3] p 634 
3. Publicity [§ 4] p 635 
B. Under the Statute [§§ 5-8] p 635 
1. In General [§ 5] p 635 
2. Words Spoken |§ 6] p 635 


3. Place [§ 7] p 635 


4. Particular Conditions [§ 8] p 635 
TllI. PROSECUTION [§§ 9-13] p 636 


A. In General [§ 9] p 636 


B. Indictment [§§ 10-11] p 


636 


1. For Profanity [§ 10] p 636 


2. For Nuisance [§ 11] p 636 


C. Summary Proceeding [§ 12] p 636 
D. Questions of Law and of Fact [§ 13] p 637 


Blasphemy 8 C. J. p 1117. 
Breach of the Peace § 3. 
Disorderly Conduct §§ 8-10. 


[§ 1] Broadly, profanity is language irreverent 
toward God or holy things, covering especially all 
oaths that, literally interpreted, treat lightly of the 


II. 
[6.2] A. At Common Law—l1. In General. 
fane swearing and cursing, in a loud and boisterous 


tone 


dictable offense at common law.* 
[§ 3] 2. Repetition. 


1. Century D. 
[a] “A disrespect to the name of 


God or His divine providence” is pro- 
fanity. Bouvier L. D. 

“Blasphemy” distinguished see 
Blasphemy § 1. 

2. See infra § 2. 

8. See infra § 5. 

4. Goree v. State, 71 Ala. 7; State 
v. Brewington, 84 N. C. 7838; State v. 


Bliar, 12 N. C. 267; State v. Kirby, 5 
Ne Os 2545 —Comyivs Linn, 158 Pa. 22; 
27 A 843, 22 LRA 353; Gaines v. State, 
7 Lea (Tenn.) 410, 40 AmR 64; State 
v. Steele, 3 Heisk. (Tenn.) 135; State 
v. Graham, 3 Sneed (Tenn.) 134. See 
Holcomb v. Cornish, 8 Conn. 375 (rec- 
ognizing rule). See also infra § 6. 

“Tt is too well settled, for either 
disputation or discussion, that public 
profane swearing, as well as blas- 
phemy, was an indictable offense at 
the common law, owing, no doubt, as 
well to the fact of its tendency to dis- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


of voice, and in the presence and hearing of 
citizens of the commonwealth in a public place, to 
such an extent as to be a common nuisance to all 
citizens being present and hearing the same, is an in- 


While generally it is nec- 
essary that the profane words should be repeated to 


CROSS REFERENCES 


Municipal Corporations § 545, 


Nuisances 46 C. 


I. DEFINITION 


fenses. 


Pro- 


attributes or acts of God.t 
includes both the common-law? and statutory® of- 


J. p 635, 


As used in this title, it 


NATURE AND ELEMENTS OF OFFENSE 


constitute a common nuisanee,® it is not always so;® a 
single utterance, if the words used, or the tone, or the 
manner, or the circumstances surrounding it, make 
it a common nuisance, may constitute the common- 
law offense." In itself, however, independently of the 
circumstances giving it the character of a common 


nuisance, a single utterance of a profane word is not — 


turb the peace and corrupt the morals 
of the community, as to undermine 
the foundations of Christianity, which 
is justly regarded, in a certain sense, 
as a part of the common law of the 
land.” Goree y. State, 71 Ala. 7, 9. 
[a] Gist of offense (1) is in its 
being a public nuisance, and it is nec- 
essary that the profanity should take 
such form and be uttered under such 
circumstances as to constitute such a 
nuisance. Goree v. State, 71 Ala. 7; 
State v. Brewington, 84 N. C. 783, 784; 
Young v. State, 10 Lea (Tenn.) 165. 
(2) “The use of profane and vulgar 
lahguage does not per se constitute 
an indictable offence, but only when so 
publicly indulged in and so long con- 
tinued or often repeated, as to become 
annoying and hurtful to the commu- 
nity.” State v. Brewington, supra. 
(3) The essential character of the of- 
fense is its tendency to corrupt the 
public morals and to disturb the peace 


indictable at common law.® 
peated to such an extent as to become a publie nui- 


Where the cursing is re- 


and good order of society. Goree v. 
State, supra; State v. Chrisp, 85 N. C. 
528, 39 AmR 713; Gaines v. State, 7 
Lea (Tenn.) 410, 40 AmR 64. 

{[b] Utterance of name of God is 
not necessary; any words importing 
an imprecation of divine vengeance 
or implying divine condemnation, so 
used as to constitute a public nui- 
sance, would suffice. Gaines vy. State, 
7 Lea (Tenn.) 410; 40 AmR 64. 


5. See cases infra note 8, 
6. Young v. State, 10 Lea (Tenn.) 
165; Gaines v. State, 7 Lea (Tenn.) 


410, 40 AmR 64. 

7. See cases supra note 6. 

8 Goree v. State, 71 Ala. 7; State 
v. Brewington, 84 N. C. 783; State v. 
Powell, 70 N. C. 67; State v. Baldwin, 
18 N. C. 195 [expl State v. Chrisp, 85 


N. C. 528, 530, 39 AmR 713; State v. 
Brewington, 84. N. C. 783]; Young v. 
State, 10 Lea (Tenn.) 165; Gaines v. 


State, 7 Lea (Tenn.) 410, 40 AmR 64. 


ey, fn 4 ~~ -. > ee 


§ 3-8} 


sance, the common-law offense is complete,® even 
though the cursing is confined to a single oceasion,?° 
and to a limited period.1:_ But a continued use of 
profane words, in the absence of any showing that it 
constituted a common nuisance, is not indictable.!2 
[§ 4] 3. Publicity. To make profane swearing a 
nuisance, and an indictable offense at common law, 
the profanity must be uttered in the hearing of other 
persons.** It is not necessary that the language used 
should have been heard by a large portion of the 
people in the community, provided it is heard by 
some.** It is not enough merely that it was done in 
the public streets.1> But if the acts are committed in 
the presence of other persons, then, as far as the 
character of the place may be material, such pres- 
ence will, it is said, make any place for the occasion 
public.*¢ 
[§ 5] B. Under the Statute—1l. In General. In 
some jurisdictions the offense of profanity or pro- 
fane cursing is made punishable by statute,17 or mu- 
nicipal ordinance.18 The character and elements of 
the offense is in. these cases fixed by the terms of 
the statute,1® or of the ordinance, provided it is it- 
self within the terms of the statute authorizing it.?° 
If within the terms of statute or ordinance, it is an 
_ offense even though the facts do not constitute a pub- 
- hie nuisance,*? as where the profane language is not 


22 


publicly spoken,?? or repeated.?? 

[§ 6] 2. Words Spoken. Under a statute so de- 
fining the offense,?* the use of God’s name in the 
curse makes the offender amenable to the statute.?° 
Except where the statute makes it an essential ele- 
ment of the offense?® it is not necessary that the 
name of God should be used to constitute the offense, 
provided only the words used import an imprecation 


5. State v. Chrisp, 85_N. C..1528, 39 25. 
AmR 713; State v. Ellar, 12 N. C. 267; | 410. 
State v. Kirby, 5 N. C. 254. [a] 

10. “State v.: Chrisp, -85 N. C: 528, 
39 AmR 713. 

11. State v. Chrisp, supra. 

[a] Cursing for five minutes is a 
common-law offense if shown to con- 26. 
stitute a public nuisance. State v. 27. 
Chrisp, 85 N. C. 528, 39 AmR 713. 238. 

12. State v. Pepper, 68 N. C. 259, 12 
AmR 637; State v. Jones, 31 N. C. 38. 

[a] Cursing for twelve seconds.— 
Cursing. “to the great displeasure of 
Almighty God,” “for a long time, to- 
wit: for the space of twelve sec- [a] 
onads’’ is not per se a common-law of-| be damned.” 
fense. State v. Pepper, 68 N. C. 259,| 56, 25 SE 613. 
12 AmR 637. old rascal.” 

18. State v. Brewington, 84 N. C.} Conn. 375. (3) 
783; State v. Pepper, 68 N. C. 259, 12 
AmR 637; Young v. State, 10 Lea 
(Tenn.) 165. 531. (4) “Well, 

14. Goree v. State, 71 Ala. 7. done broke up.” 

{a] If three or four persons were 
present and heard the words uttered, 29. 
the common-law offense of profane 
Swearing is complete, Goree v. State, 
71 Ala. 7. » [a] 

15. State v. Pepper, 68 N. C. 259, 
12 AmR 6387; Com. v. Linn, 158 Pa. 
22, 27 A 843, 22 LRA 353. 

16. Young v. State, 10 Lea (Tenn.) 


SE 511; 
25 SE 613; 


165 making it an offense to 
swear or curse in any public place [b] 
in the presence” of others, since the 
language does not 
venegance nor imply divine condemna- 
Stafford v. State, (Miss.) 44 S 


01. 

[b] “Wone of your damn business,” 
said by a witness before the grand|SR 17 
jury to the district attorney who was [ce] 
questioning him, and who, the witness 
thought, was trying to pry into his 
b Morrison v. State, 56 Tex. 
Cr. 20, 118 SW 541, AnnCas1914A 811, 
30. See statutory provisions. it: 
Holcombe v. State, 5 Ga. A. 47, 
62 SE 647, 648 [cit Bishop New Cr. 44. 
Terr. v. Kaaikaula, 22]SE 879 


17. See statutory provisions, 

18. Power of municipality to: 
Prohibit profanity see Municipal Cor- 

porations § 545. 

Regulate public morals see Municipal 

Corporations § 209. 

19. Williams v. State, 117 Ga. 13, 
43 SE 436; State v. Warren, 113 N. C. 
683, 18 SE 498. ° 

20. Ex p. Delaney, 43 Cal. 478; 
Reg. vy. Bell, 25 Ont. 272. 

21. State v. Warren, 113 N. C. 683, 
ie 498; State v. Cainan, 94 N. C. 


22. Bodenhamer vy. State, 60 Ark. sl. 
10, 28 SW 507. 

23. Ex p. Delaney, 43 Cal. 478; 
State v. Graham, 3 Sneed (Tenn.) 134. 

24. See statutory provisions. [a] 


tion. 


usiness. 


Proc. § 480]; 
Hawaii 204. 


PROFANITY 


Com. v. Hardy, 1 Ashm. (Pa.) 


“God damn you,” and “You are 
a God damned liar,” are profane curs- 
es, within a statute directed against 
profane cursing by the name of God. 
Com. v. Hardy, 1 Ashm. (Pa.) 410. [b] 
See statutory provisions. 
See cases infra note 28. 
Holcomb vy. Cornish, 8 Conn. 
375; Roberts v. State, 120 Ga. 177, 47 
Foster v. State, 99 Ga. 56, 32. 
Orf v. State, 147 Miss. 
160, 113 S 202; State v. Wiley, 76 Miss. 33. 
282, 24 S 194, 71. AmSR 581. 34. 
Rule applied.—(1) ‘‘Arrest and 
Foster v. State, 99 Ga. 85. State v. Shanks, 88 Miss. 410, 
(2) “You are a damned 005. 
Holeomb vy. Cornish, 8 36. 
“You are a damned 37. 
rascal and a damned liar.” 
Wiley, 76 Miss. 282, 24 S 194, 71 AmSR 39. 
the damn thing is 40. 


O 
Miss. 160, 163, 113 S 
Stafford y. State, (Miss.) 44 S 43 
801; Morrison v. State, 56 Tex. Cr. 20, 
118 SW 541, AnnCas1914A 811. [a] 
“Go to hell, you low-down dev- 
ils,” said by a little girl twelve years 
old to some playmates who upbraided 
her for brushing up against her, is not 
a violation of Code (1905) § 1295, 
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of divine vengeance or imply divine condemnation,?7 
as used with other words or under the circumstances 
in which they were spoken.?* If, under the cireum- 
stances, the words, when spoken, do not carry this 
meaning, there is no offense.2® Under a statute pen- 
alizing the use of vulgar, profane, or obscene lan- 
guage in any public place,?° the words need not be 
even profane to constitute the offense, if they are 
vulgar or obscene.*! Where the offense is statutory 
and the statute is construed to apply to spoken words 
only, the delivery of a written communication using 
the profane languages does not constitute the of- 
fense.*? 

[§ 7] 3. Place, Where the statute, by its terms, 
makes the prohibition against profanity operative in 
a particular locality or within defined limits,?* the 
profanity, to constitute an offense, must be within 
those limits.*4 The profane swearing must be in a 
publie place, where the statute so defines the of- 
fense.°> Under a statute or ordinance prohibiting 
the use of profanity in a street or public place,?® the 
use of the prohibited words on the veranda of a house 
close to a public street withing hearing of persons 
passing on the street constitutes the offense,*? but 
not when used in a private office to which the publie 
does not have access.28 But where the statute or 
ordinance prohibits the cursing “in any street, house 
or elsewhere in the city,”®® cursing on private prem- 
ises is an offense.*° 

[§ 8] 4. Particular Conditions. Conditions made 
by the statute an element of the offense*! must be 
shown to exist before aceused can be convicted of 
the offense,#? as, for example, that the profane words 
were spoken in the presence of a female,*? without 
provoeation.*+4 : 


by “You damn son of a bitch,” when 
addressed by one woman to another 
in a quarrel, held to be in violation of 
the statute, although in the court’s 
judgment the words were not profane. 
Terr. v. Kaaikaula, 22 Hawaii 204. 
“You woman with the big fat 
rump” were not profane but were vul- 
gar and obscene. Holcombe v. State, 
5 Ga. A. 47, 62 SE 647, 648 [cit Bishop 
New Cr. Proc. § 480]. 

Williams v. State, 117 Ga. 13, 
43 SE 436. 

See statutory provisions. 

State v. Warren, 113 N. C. 6838, 
18 SH 498. 


See ordinance provisions, 
Republic v. Ben, 10 Hawaii 278. 
Reg. v. Bell, 25 Ont. 272. 

See ordinance provisions. 

State v. Cainan, 94 N. C. 880. 
See statutory provisions. 

See cases infra notes 438, 44. 

. Foster v. State, 99 Ga. 56, 25 
SE 613. 


State v. 38. 


rf v. State, 147 41. 
202. 42. 


Knowledge of presence.— 
There being no evidence that defend- 
ant knew of the proximity of the fe- 
males, it was held that his conviction 
was contrary to law. Hardin v. State, 
114 Ga. 58, 39 SE 879; Parks v. State, 
110 Ga. 760, 33 SE 73. 

Out of female’s hearing.—The 
offense of swearing in the presence of 
a female may be committed even 
though the female is in one end of a 
street car and accused is in the other 
and she does not hear him. Sailors v. 
State, 108 Ga. 35, 33 SE 813, 75 Am 


“profanely 


imprecate divine 


Out of female’s sight.—The 
offense of swearing in the presence of 
a female may be committed even 
though the female has her back 
turned and does not see accused doing 
Roberts v. State, 123 Ga. 505, 51 


SE 505. 
Hardin v. State, 114 Ga. 58, 39 


[a] ‘Provocation a defense.—Ac- 


“You big fat Buffalo” followed’ cused may defend by Showing that he 
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III. PROSECUTION 


[§ 9] A. In General. Whether the prosecution 
for profanity may or must be by indictment*® or by 
summary proceedings before a justice of the peace*® 
largely depends on the nature of the offense de- 
nounced by the statute.*7 

[§ 10] B. Indictment—1. For Profanity. An in- 
dictment or information*® for the statutory offense 
of profanity*® is sufficient if it follows the words of 
the statute.°° It should set out the words spoken,** 
but a failure to do so may be cured by verdict.>? 
Where the statute defines the offense as profanity “1 
any public place,’®? the indictment must state the 
particular public place where the profanity oc- 
curred.>+ 

[§ 11] 2. For Nuisance. An indictment for the 
nuisance®> must set forth all the facts and circum- 
stances which go to make up the offense;°® and an 
omission of an essential allegation will not be aided 
by proof of the facts omitted.°7 Essential averments 
are the words uttered®® and an allegation to the com- 
mon nuisanee, or its equivalent, supported by alleged 


facts showing the profanity to be of that character,®? - 


as, for example, that the words were uttered in the 
presence or hearing of others,°° that they were so re- 
peated in public as to have become an annoyance and 
inconvenience to the publiec,*? or, if a single utterance 
only is alleged, that the circumstances were such as 
to make it a common nuisance.*? An allegation that 
the words were uttered publicly will not do,®* un- 
less the averment goes on to say that the words were 
uttered in the hearing of others so as to become a 
nuisance.** It is not necessary to set out the whole 
conversation, only so much of it as clearly describes 
the language used being necessary.®° 

[§ 12] C. Summary Proceeding.** Where ae- 
cused has uttered several oaths on the same day, a 
single proceeding before the magistrate may include 
them all,°" or he may be prosecuted in a separate 
proceeding for each curse.®® 

Complaint or information.®® In an information 
given under oath to a magistrate, it is not necessary 
to specify the offense or offenses with as much cer- 
tainty as is necessary in an indictment.7° It is suffi- 


was provoked to use the language by 
one other than such female, the suffi- 
ciency of the provocation being a 
question for the jury, under all the 
circumstances of the case. Ray v. 
State, 113 Ga. 1065, 39 SH 408. 


45. See infra §§ 10, 

46. See infra § 12. 

47. See statutory provisions. 

fa] Thus (1) single acts of pro- 


fane swearing being punishable at so 
much per curse under the statute be- 
fore a justice of the peace, and an in- 
dictment under the common law lying 
where the acts, either because of rep- 
etition or other circumstances, have 
become public nuisances. State v. 
Ellar, 12 N. C. 267, 268; State v. Kir- 
by, 5 N.C. 254; State v. Graham, 1 
‘Sneed (Tenn.) 134, 135. (2) “By the 
act of 1741, ch. 14 (C. & N. 349), any 
person who may curse or swear before 
a justice of the peace, or, upon proof 
made of doing so elsewhere, is made 
liable to a finé of 3144 cents for each 
oath; or, if he be a public officer, 62% 
cents; or, if in presence of any court 
of record, $1.25, or be sentenced to sit 
in the stocks not exceeding three 
hours. These penalties must be en- 
forced within ten days from the com- 
mission of the offence. In England, 
several similar statutes have been 
passed, the last of which, superseding 
and repealing all others, was that of 
19 Geo. II, ch. 21, by which laborers, 
sailors, and soldiers were to for- 
feit 1s.; all others under the de- 
gree of. gentlemen, 2s.; and every 
gentleman, or person of rank, 5s., for 
each oath, to the poor of the par ish, 
4 Bla. Comm. 60. Under these acts, 
each oath or curse is a distinct and 
complete offence. The punishments 
prescribed in these statutes are clear- 
ly intended to apply to single acts, 
and to the offence of cursing and 
swearing, in and of itself, unconnected 
with the public, or the effect upon 
others. The forfeiture seems to be 
for the individual wickedness of the 
act, without any reference to the an- 
noyance to others, and the injury to 
society.’ State v. Graham, supra. 
(3) “Drunkenness and profane swear- 
ing are placed on the same footing by 
the act of 1741, c. 30, and where com- 
mitted in single acts, may be punished 
summarily by a Justice of the Peace. 
But where the acts are repeated, and 
so public as to become an annoyance 
and inconvenience to the citizens at 
large, no reason is perceived why they 
are not indictable as common nui- 
sances. Several offences are stated in 
the books as so indictable, though not 
mere troublesome to the public than 
the one before 1s. A common scold is 


————— ee ae ee eee ae eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


indictable as a common nuisance; and 
with equal, if not stronger reason, I 
should think, a common, profane 
swearer, may be so. considered.” 
State v-Ellar, supra. 

48. Criminal complaint generally 
see Criminal Law §§ 495, 642. 

Indictment or information generally 
see Indictments and Informations 31 
Cc. J. p 548. 

49. See supra § 5, 

50. Bodenhamer v. State, 60 Ark. 
10, 28 SW 507. 
: Tal “Did profanely swear and 
curse” is sufficient allegation in the 
indictment. Bodenhamer y. State, 60 
Ark. 10, 28 SW 507. 


€ oe Walton vy. State, 64 Miss. 207, 8 

52. State v. Freeman, 63 Vt. 496, 
22 A 621. 

53. See supra § 5 

54. State v. Shanks, 88 Miss. 410, 
40 S 1005. 

55. See supra § 2 

56. Goree v. State, 71 Ala. 7; State 


v. Brewington, 84 N. C. 783; State v. 
Jones, 31 N. C. 38; Com. v. "Linn, 158 
Pa. 23, 27 A 8438, 22 LRA 3853; Young 
Vv. State, 10 Lea (Tenn. ) 165; State v. 
Steele, 3 Heisk. (Tenn.) Te 
[a] Approved form.—‘“That de- 
fendant, being an evil disposed per- 
son, etc., on the first day of January, 
1880, and on divers other days and 
times, both before and since that day, 
in a certain public street and high- 
way in said county, and in the pres- 
ence and hearing of divers persons 
then and there and on the said other 
days \and times assembled, did use 
vulgar and obscene language in sub- 
stance, ete., and did then and there 
and on said other days and times in 
the presence and hearing of the said 
divers persons being then and there 
assembled, repeat said language, etc., 
to the evil example of all others in 
like case offending, to the common 
nuisance of all the good citizens then 
and there and on the said other days 
and times assembled, against the stat- 
ERS IR ee State v. Brewington, 84 N. 


Indictment for nuisance generally 
see Nuisances §§ 481-487. 

State v. Powell, 70 N. C. 67; 
v. Jones, 31 N 38 
58. State v. eh 79 N. C. 646; 
State v. Pepper, 68 N. C. 259, 12 AmR 
637; Young v. State, 10 Lea (Tenn.) 
165; Gaines v. State, 7 Lea (Tenn.) 
410, 40 AmR 64. 

59, _ Com.v. (Ginn, Los) Pal i22,27.4 
843, 22 LRA 353; Young v. State, io 
Lea (Tenn.) 165; Gaines v. State, 7 
Lea (Tenn.) 410, "40 AmR 64, 

60. Goree v. State, Wd Ala tin State 


v. Barham, 79 N. C. 646; State v. Pep- 
per, 68 N. C. 259, 12 AmR 637; Com. 
Hee g 158 Pa. 22, 27 A 843, 22 LRA 


[a] Hearing of other persons.—It 
is not sufficient merely to charge pro- 
fane swearing and to allege that it 
was “to the evil example and to the 
common nuisance of the good citizens 
of the state of Pennsylvania;” it must 
be alleged that some of these good 
citizens heard it. Com. v. Linn, 158 
Pa. 22, 27 A 843, 22 LRA 353. 

61. State v. Barham, 79 IN. (Ce26468 
State v. Pepper, 68 N. C. 259, yt: AmR 


637; State v. Jones, 31 N.C. 
ier POuRE v. State, 10 Lea (Tenn.) 


“It would be difficult to embody in 
an indictment the tone and manner 
of utterance, or the variety of circum- 
stances which would go to make a 
Single oath a nuisance. No such par- 
ticularity is now required in indict- 
ments for misdemeanors.” Young v. 
State, supra. 

63. Goree v. hee 71 Ala. 7; State 
v. Jones, 31 N. C. 8 

64. Young v. Siete, 10 Lea (Tenn.) 
165, 166. 

“It is obvious that the utterance 
could not be a nuisance unless it was 
in the presence of other persons, 
whose presence would make any place 
for the occasion public.” Young v. 
State, supra. 

Aes State v. Steele, 3 Heisk. (Tenn.) 


66. Jurisdiction of justices of 
peace in criminal cases see Criminal 
Law §§ 179-184. 

Summary hab ecadebe generally see 
Crimjnal Law §§ 636-709. 
mets Johnson v. Barclay, 16 N. J. 

68. 8 Conn. 

75 


Holcomb v. Cornish, 


69. Generally see Criminal Law §§ 
642-649. 

zo Johnson v. Barclay, 16 N. J, 

“It is objected, that the information 
is uncertain; that it charges thirty- 
three oaths, and sets forth the words 
of one only. And under this head, the 
counsel insists, that the information 
should specify ‘the offence or offences, 
with as much certainty as is necessa- 
ry in an indictment. If this was a 
proceeding ‘by information,’ in the na- 
ture of a public prosecution, in a 
criminal case, in which an indictment 
would lie, the remark would be just: 
But this is not such a case. The in- 
formation given under oath, to a mag- 
istrate, to justify his issuing process 
for the accused, is a very different 
thing from an information filed by the 


— 


ta 
b 
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§§ 12-13] 


cient if it follows the words of the statute.71. The 
words of the oath or curse should be set forth.72, But 
where a number of profane oaths are charged, the 
words of each oath need not be set forth;7* the words 
of one, and the number of times it was uttered, are 
sufficient.‘ Where the statute requires that the in- 
formation set out the nature of the oath,” a setting 
out of the oath in the exact words used is sufficient.7® 

The precise form of conviction provided in the 
statute, not mandatory in its terms, need not be fol- 
lowed, provided only jurisdiction and the fact of con- 
viction are shown.*7 

Appeal. Under a statute allowing appeal from 
summary conviction by a magistrate only upon 
“cause shown,”?® appeal will not be permitted from 
conviction for profane cursing if defendant has had 
an opportunity fully and fairly to present his case 
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before the magistrate unless a doubtful legal question 
is involved or there is something to indicate oppres- 
sion, corruption, or disregard of law on the part of 
the magistrate, or of after discovered evidence jus- 
tifying a new trial.7® If appeal is allowed, but to 
the improper court, a transfer to the proper court 
may be had.8° 

_ [§ 13] D. Questions of Law and of Fact. What 
is a profane oath or curse is a matter of law.81 Un- 
der a statute making the uttering of profane oaths in 
the presence of a female and without provocation an 
offense,*? it is for the jury to determine whether ac- 
cused knew that he was in the presence of a female,®* 
and whether or not there was provocation.§4 Wheth- 
er or not a single act of profanity constituted a nui- 
sance is a question of fact for the jury.§® 


*PROFECTITIUM PECULIUM.! 

PROFERENCE.? 

PROFERT.? A short form of “profert in curia,”* 
or “profert in curiam.”® 

PROFERT IN CURIA or PROFERT IN CURI- 
AM. In law Latin “he produces in court.’’® 

PROFESS.’ <A word sometimes used as synony- 
mous with “pretend.’’® 


attorney general, in lieu of an indict- 


eres and Child § 138 text and notes 


PROFESSION. [§ 1] A. In General. <A’ public 
declaration respecting something;1° that of which 
one professes knowledge.?1 

[§ 2] B. As Meaning Business, Calling, or Voca- 
tion.1? In this sense “profession” is a vague word,18 
not one which is rigid or statie in its signification—it 
is undoubtedly progressive with the’ general progress 
of the community.1* Very generally the term is em- 
12. Cross references: 


Actions § 57 note 18 [b] (damage 
from fair competition to one in ‘his 


2. See Autoptic Proference 6 C. J. 


1724 text and 
notes 63-65 (record, profert as af- 


ment.” Johnson v: Barclay, supra. 
71. Taney v. State, 9 Ind. A. 46, 36 
NE 295; Johnson v. Barclay, 16 N. J.| p 868. 
1s Ue 3. Profert: 
[a] Affidavit held sufficient.—"“Did| Appeal and Error § 
isa profanely curse a oust Benall ; 
saying ‘God damned’” is a sufficient fecting). 


affidavit, it not being necessary to add 
the averment that “God damn” is pro- 


fane. Taney v. State, 9 Ind. A. 46, 36 
NE 295. 
72. Rex v. Popplewell, Str. 686, 93 


Reprint 783; Rex v. Sparling, Str. 497, 
93 Reprint 658; Rex v. Ballantine, 
(N. B.) 22 CanCrCas 385, 14 EastLR 


278. 

73. Johnson v. Barclay, 16 N. J. 
L. 1; Rex v. Roberts, 2 Ld. Raym. 
1376, 92 Reprint 396, Str. 608, 93 Re- 
print 730. 

74, See cases supra note 73. 

75. See statutory provisions. 

76. Johnson v. Barclay, 16 N. J. 
Fi wl ‘ 

77. Com. v. Muffley, 12 Pa. Dist. 
865. 

78. See statutory provisions; and 


Appeal and Error § 672 et seq. 


79. Com. v. Fasnacht, 12 Pa. Dist. 
327. 
80. Com. v. Fasnacht, supra (in- 


timating that transfer would have 
been allowed had there been sufficient 
grounds for the appeal). 

81. Rex v. Sparling, Str. 497, 498, 
93 Reprint 658. ) 

“Tt is a matter of great dispute 
amongst the learned, what are oaths, 
and what curses.” Rex yw. Sparling, 
supra. 

82. See supra § 8. 

83. Hays v. State, 10 Ga. A. 823, 
74 SE 314. 

84. Ray v. State, 113 Ga. 1065, 39 


‘SE 408; Hays v. State, 10 Ga. A. 8238, 


74 SE 314. 
Young v. State, 10 Lea (Tenn.) 


1. See Sparks v. Spence, 40 Tex. 
693, 699 (“The property which chil- 
dren acquire while they are under the 
power of their father is divided into 
three sorts. The first is that which 
children make out of the property of 
their father. This sort of acquisition 
is called in Latin, profectitium pecu- 
lium; for all they acquire in this way, 
or by means of their father, belongs 
entirely to their father, who has them 
under his power’’). 

Parent’s usufructuary interest see 


Attachment § 334 note 78 [h] (profert 
of note in writ of). 

Bonds § 165 text and note 92 (deliv- 
ery of, express allegation of, where 
profert made). 

Executors and Administrators §§ 
2079-2082 (letters, profert of). 

Patents § 559 text and note 11 (pro- 
fert of). 

Pleading §§ 483, 865, 1301. 

Scire Facias [35 Cyc 1158 text and 
note 16 (record, profert of)]. 

4. German v. Wilgus, 67 Fed. 597, 
59914 CCA S61: 

“Profert in curia” post. 

5. Bowles v. Elmore, 7 Gratt. (48 
Va.) 385, 389. 

“Profert in curiam” post. 

6. See Burrill L. D. (using both 
fdrms). See also Stephen Pl. p 67 
[cit as so defining “‘profert in curia” 
in Black L. D. (quot as so defining 
“profert’” in Germain v. Wilgus, 67 
Fed. 597, 599, 14 CCA 561); and cit as 
so defining “profert in curia” or “pro- 
fert in curiam” in Burrill lL. D.]. 

7. Professing to tell fortunes see 
Fortune 26 C. J. p 1001 note 6 [a]. 

“Profession” post. 

“Professional” post. 

8. See Peo. v. Elmer, 109 Mich. 4938, 
496, 67 NW 550 (affirming a convic- 
tion of being a disorderly person in 
that accused pretended to tell for- 
tunes, “it is idle to attempt to draw 
distinctions between professing to 
possess a power and pretending to 
exercise that power. 4 The 
English statute -. provided 
that ‘every person pretending or pro- 
fessing to tell fortunes shall 
be deemed a rogue and a vagabond.’ 
5 Geo. IV c 83, § 4’). 

“Pretend” 49 C. J. p 1341. 

9. See also Profess ante; 
sional post. 

10. Black L. D. 

11. Webster D. [quot Cummings v. 
Pennsylvania F. Ins. Co., 153 Iowa 
579, 1834 NW 79, 82, 37 LRANS 1169, 
AnnCas1913E 235; Ballard v. Golds- 
by, 142-2a 15, 76 SS) 219; State vy. 
Hunt, 129 N. C. 686, 689, 40 SE 216, 85 
AmSR 758]. 


Profes- 


profession). 
Aliens § 78 (persons belonging to 
*e recognized learned profes- 


Architects 5 C. J. p 254 et seq. 
Attorney and Client 6 C. J. p 556 et 


seq. 

Constitutional Law § 494 (engaging 
in profession as vested right), § 836 
(limitation on right to engage in 
profession), §§ 860, 861, 896, 1074— 
1089 (regulation of professions). 

Detectives 18 C. J. p 979 et seq. 

Druggists 19 C. J. p 768 et seq. 

Exemptions § 57 (persons engaged in 
profession as entitled to), § 89 (li- 
brary or instruments of profession- 
al men as exempt). 

Libel and Slander §§ 69-99 (imputa- 
tion affecting one in his profes- 
sion). 

Licenses §§ 69, 70, 73 (license tax, 
profession as subject to). 

Physicians and Surgeons 48 C. J. p 
1058 et seq, § 159 note 69 [d] (3) 
(“profession” instead of “physician 
in good standing” in instruction). ' 

Workmen’s Compensation Acts § 43 
(“the usual course of the trade, 
business, profession, or occupation” 
of employer). 

13. Currie v. Inland Revenue 
Comrs., [1921] 2 K. B. 332, 340; Brad- 
field v. Federal Tax Comr., 34 Austr. 
Cae ak te 

“It is impossible to lay down any 
strict legal definition.” Currie v. In- 
land Revenue Comrs., supra. 

14. Bradfield Vid Federal 
Com, 34 Austr) Col. Riles ae 

“Now-a-days a somewhat elastic 
term.” Bradfield v. Federal Tax 
Comr,, supra. 

[a] The line of demarcation may 
vary from time to time. Inland 
Revenue Comrs. v. Maxse, [1919] 1 
K..B.- 647, 657. 

[b] Formerly (1) theology, law, 
and medicine were specifically known 
as “the professions;” but as the ap- 
plications of science and learning are 
extended to other departments of af- 
fairs, other vocations also receive the 
name... Century D: [quot) Us SY 
Laws, 163 U. S. 258, 266, 16 SCt 998, 
41 L, ed. 151; Exp. Aird, 276 Fed. 954, 
958; Cummings v. Pennsylvania F. 
Ins. Co., 153 Iowa 579, 134 NW 79, 82, 
37 LRANS 1169, AnnCasi913E 235; 
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ployed as referring to a calling in which one pro- 
fesses to have acquired some special knowledge, used 
by way either of instructing, guiding, or advising oth- 
ers or of serving them in some art;!® and employ- 
ment,?° especially an employment requiring a learned 
an occupation that properly involves 
a liberal education or its equivalent and mental, rath- 
er than manual, labor, especially one of the three 
learned professions;!® any calling or occupation in- 
volving special mental and other attainments or spe- 
cial discipline, as editing, acting, engineering, au- 
The word implies professed attainments 


education ; +7 


thorship.?® 


Pendleton, 9 La. A. 100, 119 
S 73, 74; Semple v. Schwarz, 130 Mo. 
A. 65, 109 SW 633, 666]; Tatsukichi 
Kuwabara v. U. S., 260 Fed. 104, 171 
CCA 140. (2) “The word ‘profession’ 
used to be confined to the three 
learned professions, the Church, 
Medicine and Law. It has now, I 
think, a wider meaning.” Inland 
Revenue Comrs. v. Maxse, [1919] 1 
K. B. 647, 657. (3) Where, under war- 
time profits tax acts “any profession” 
is, in certain cases, excepted, “‘pro- 
fession’” is not limited to divinity, 
medicine, and the law, formerly 
known as the professions or the 
learned professions. Robbins Herbal 
Inst. v. sy ee Tax Comr., 32 Austr. 
Cais KR. 457. 

[e] rhe word “has come to be ap- 
plied to occupations or eallings, all of 
which require learned and special 
preparation in the acquirement of 
scientific knowledge and skill, neces- 
sary to a proper understanding of and 
successful management of such occu- 
pations.’” Com. v. Fitler, 10 Pa. Co. 
144, 147 [aff 147 Pa. St. 288, 292, 23 
A 568, 15 LRA 205]. 

[ad] “In America the denotation of 
the word ‘profession’ seems to be 
even more liberal in practice than 
amongst ourselves.” Bradfield v. 
Federal Tax Comr., 34 Austr. C. L. R. 

15. Webster D. [quot Cummings 

Pennsylvania F. Ins. Co., 153 Iowa 
579, 134 NW 79, 82, 37 LRANS 1169, 
AnnCasi913E 235; Ballard v. Golds- 
by, 142 La. 15, 76 ‘Ss 219). 

[a] Similar definitions.—(1) “A 
vocation in which a professed knowl- 
edge of some department of science 
or learning is used by its practical 
application to the affairs of others, 
either in advising, guiding, or teach- 
ing them, or in serving their interests 
or welfare in the practice of an art 
founded on it.’”’ Century D. [quot U. 
S. v. Laws, 163 U. S. 258, 266,16 SCt 
998, 41 L. ed. 151; Ex p. Aird, 276 Fed. 
954. 958; Cummings Vv. Pennsylvania 
F. Ins. Co., 153 Iowa 579, 1834 NW 79, 
Soi eo LRANS 1169, AnnCas1913E 
235; Semple v. Schwarz, 130 Mo. A. 
iG. 109 SW 633, 666]; Tatsukichi Ku- 
wabara v. U. S:, 260 Fed. 104, 171 CCA 
$40. (2) “A vocation in which a pro- 
fessed knowledge of some _ depart- 
ment of learning or science is used in 
its application to the affairs of 
others, or in the practice of an art 
founded upon it.” Oxford D. [quot 
Robbins Herbal Inst. v. Federal Tax 
Comr., 32 Austr. C. L. R. 457, 460]. 

16. Webster D. [quot Cummings v. 
Pennsylvania F. Ins. Co., 153 Lowa 
579, 134 NW 79, 82, 37 LRANS 1169, 
AnnCas1913E 235; Ballard v. Golds- 
Dy. 142) awyl5,. (6.(S0219 State. vy. 
Pendleton, 9 La. A. 100, 119 S 738, 74; 
Semple v. Schwarz, 130 Mo. A. 65, 109 
SW 633, 666; Geise v. Pennsylvania 
ES Ins? Co., .CTex.:Civ. A.) 107 Sw26555:; 
Betz v. Maier, 12 Tex. Civ. A. 219, 33 
SW 710]; Worcester D. [quot U.S. v. 
Laws, -163°U. S. 258, 266, 16 SCt 998, 
AV Tye "éd, 157; Exe pi oAlrds.276. Wed. 
954, 958; Semple v. Schwarz, supra]; 
Tatsukichi Kuwabara v. U. S., 260 
Fed. 104, 171 CCA 140; Thompson v. 
Bertrand, 23 Ark. 730, 733. See Hm- 
ployment 20 C. J. pp 1245, 1246 text 
and notes 56, 73. But see Cummings 


State v. 


PROFESSION 


v. Pennsylvania F. Ins. Co.,.153 Iowa 
579, 587, 184 NW 79, 37 LRANS 1169, 
AnnCas1913E 2385 (‘to constitute a 
profession, something more than a 
mere employment . . is essen- 
tial; the employment . must 
be such as exacts the use or applica- 
tion of special learning or attain- 
ments of some kind, and this seems to 
be the conclusion of the ee ae 

17. Worcester D. [quot U. S. 
Laws, 163 U. S. 258, 266, 16 SCt 998, 
40 Leda 1513) Fixtp. Aird, 276 Fed. 
954, 958; Semple v. Schwarz, 130 Mo. 
A. 65, 109 SW _ 633, 666]; Tatsukichi 
Kuwabara v. U. S., 260 Fed. 104, 171 
CCA 140. 

[a] For example, the profession 
of arms; the profession of chemist. 
Webster D. [quot Cummings v. Penn- 
sylvania F. Ins. Co., 153 Iowa 579, 134 
NW 79, 82, 37 LRANS 1169, AnnCas 
1913E 235: Ballard v. Goldsby, 142 
hart, (6,8 2197. 

[b] Similar definition.—‘An em- 
ployment requiring a learned educa- 
tion, as those of law or physics.” 
Semple v. Schwarz, 130 Mo. A. 65, 75, 
109°SW 633 [quot State v. Pendleton, 
9 ha, A. 100; 201, 1197S 73]. 

[c] “Profession” is especially ap- 
plicable to persons who teach or prac- 
tice in law, physic, or divinity. Sem- 
ple v. Schwarz, 130 Mo. A. 65, 109 SW 
ee Ae Miller v. Kirkpatrick, 29 Pa. 

18. @ enuana D. [quot Cummings 
v. Pennsylvania F. Ins. Co., 153 Iowa 
579, 1834 NW 79, 82, 37 LRANS 1169, 
AnnCasi1913E 235; Bradfield v. Fed- 
reas hl @omr;,. 34 Austr..C, i. RR. 1, 
19. Standard D. [quot Cummings 
v. Pennsylvania F. Ins. Co., 153 Iowa 
579, 134 NW, 79, 82:3 7° LRANS 1169, 
AnnCas1913E 235; Bradfield v. Fed- 
ue Tax Comr.,-34 Austio~-C. i. R: 

[a] Special preparation.—‘‘Profes- 
sion” is applied to a calling which re- 
quires learning and special prepara- 
tion in the aecquirement of such 
knowledge and skill. State v. Pen- 
dleton, 9 La. A. 100, 119 S 738, 74; Sem- 
ple.v. Schwarz, 130 Mo. A. 65, 109 SW 
633, 636 

[b] Question of degree.—(1) 
Whether a person in any given case 
carries on a profession is a question 
of degree. Robbins Herbal Inst. v. 
Federal Tax Comr., 32 Austr. C. L. R. 
457, 461. See Bradfield v. Federal Tax 
Comr., 34 Austr. C. L. R. 1,.5 (“a ques- 
tion of degree is involved in nearly 
every case in applying the word ‘pro- 
fession’’’). (2) Whether an artist is 
carrying on a profession depends on 
the degree of artistic skill. See Cur- 
rie v. Inland Revenue Comrs., [1921] 
2K. B. 332 (income tax exemption as 
applied to an accountant). 

[ce] In deciding whether man was 
or was not carrying on profession 
great importance would attach to the 
fact that he was a member of a recog- 
nized professional body with a recog- 
nized standard of ability and a recog- 
nized standard of conduct. Per 
Scrutton, L. J., in Currie v. Inland 
Revenue Comrs., [1921] 2 K. B. 332 
(holding an accountant, who was not 
chartered, not a prot ae onal man). 

20. Century D. [qu Ss. 
Laws, 163 U. S. 258, 366, Ten sct 9938, 


in special knowledge as distinguished from mere 
skill;?° intellectual skill as distinguished from that 
used in an occupation for the production or sale of 
commodities ;?! a practical dealing with affairs as 
distinguished from mere study or investigation ;? 
aud an application of such special knowledge to uses 
for others as a vocation as distinguished from its 
pursuit for one’s own purposes.?* It is of the essence 
of a profession that the profits should be dependent 
mainly upon the personal qualification of the person 
by whom it is carried on.?4 
to apply to various occupations,?° and not to apply to 


The word has been held 


41 L. ed. 151; Cummings v. Pennsyl- 
vania F. Ins. Co., 153 Iowa 579, 134 
NW 79, 82, 37 LRANS 1169, AnnCas 
1913E 235; Robbins Herbal Inst. v. 
Federal Tax Comr., 32 Austr. C. L. R. 
457, 4611]. 

[a] Knowledge acquired only aft- 
er patient study and apvlication.— 
Robbins Herbal Inst. v. Federal Tax 
Comr.; 32 Austr: C. is. R. 457994642 

21. ‘Inland Revenue Comrs. v. 
Maxse, [1919] 1 K. B. 647, 657; Rob- 
bins Herbal Inst. v. Federal Tax 
Comr., 32 Austr. C. L. R. 457, 460, 461. 

“In the present use of language 
[the word] involves the idea of an 
occupation requiring either purely 
intellectual skill, or of manual skill 
controlled, as in painting and sculp- 
ture, or surgery, by the intellectual 
skill of the operator.” Inland Reve- 
nue Comrs. v. Maxse, supra; Robbins 
Herbal Inst. v. Federal Tax Comr., 32 
Austr. C. L. R. 457, 460, 461 

[a] Trade or mere occupation dis- 
Gigiisnea ote distinction be- 
tween a profession and a trade, or 
mere occupation, is well understood 
in the common use of language. 
. . « In both the common and the 
eritical use of language the word 
‘profession’ implies a higher order of 
employment than that of a mechanic 
or artisan.’ Treasury Dec., Oct. 27, 
1879, No. 4,266 [quot Viti v. Tutton, 
14 Fed. 241, 244]. 

22. Centur y D. [quot U. S. v. Law, 
163 U. S. 258, 266, 16 SCt 998, 41 L. 
ed. 151; Cummings v. Pennsylvania 
F. Ins. Co., 153 Iowa 579, 134 NW 79, 


ee LRANS 1169, AnnCas1913E 
400]. 

23. Century D. [quot U. S. v. Laws, 
163 U. S. 258, 266, 16-SCt 998) 41 °L: 
ed. 151; Cummings v. Pennsylvania 
F. Ins. Co., 153 Iowa 579, 1834 NW 79, 
oe 387 LRANS 1169, AnnCasi913E 

5 


1. 

24. Esplen, Son & Swainston, Ltd. 
v. Inland Revenue Comrs., [1919] 2 
K. B. 731. But see Robbins Herbal 
Inst, v. Federal Tax Comr., 32 Austr. 
Cc. L. R. 457 (as used in income tax 
acts, the view that a profession for 
the purposes of an exception is any 
calling which depends mainly on the 
personal qualifications of the person 
by whom it is carried on is too wide 
in its interpretation). 

{a] Corporation cannot carry ona 
profession within the meaning of an 
exemption for excess profits duty, un- 
der an income tax act, although its 
work is identical in all respects with 
the work of a _ professional man. 
Pees Son & Swainston, Ltd. v. In- 
land Revenue Comrs., [1919] 2, Ea 
731 (construing Finance Act [1915] 
No. 2 § 39 par [c]). 

25. See cases infra this note; and 
Supra text and notes 15 et seq. 

[a] Barrister.—Victoria v. Bel- 
yea, -12 B.C. 112, 

[b] Chemist.—“The chemist who 
places his knowledge acquired from 
a study of the science to the use of 
others as he may be employed by 
them, and as a vocation for the pur- 
pose of his own maintenance, must 
certainly be regarded as one engaged 
in the practice of a profession which 
is generally recognized in this coun- 
try U. S._v. Laws) 163. U. 5, 258, 
366, 16 SCt 998, 41 L. ed. 151. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


others.2® 


In its broader meaning,?7 the occupation, if not me- 
chani¢al or agricultural, or the like, to which one de- 


[ec] Conducting ironworks, a busi- 
ness which ‘requires a very consider- 
able degree of skill, derived from ex- 
perience in the business, as well as 
great vigilance and unremitted atten- 

tion. ._. might well therefore be 

considered, perhaps, as being em- 
braced by the term ‘profession.’ ” 
Lebanon County v. Reynolds, 7 Watts 
& »,. (Pa.). 329,330. 

{d] Detective agency.—State v. 
Pendleton, 9 La. A. 100, 119 S 73. See 
Detectives 18 C. J. p 979 et seq. 

fe] Editor of periodical.—Inland 
Revenue Comrs. v. Maxse, [1919] 1 K. 
B. 647, 655. 

{f] Electrician.—Com. v. Fitler, 
10 Pa. Co. 144, 147 [aff on op. below 
147 Pa. 288, 292, 23 A 568, 15 LRA 
205] (“It is not unusual now to re- 
gard the occupation of CP an fant 
electrician as a professional occupa- 
tion, because scientific learning and 
knowledge is essential to a proper un- 
derstanding of such a calling’). 

[g] Engineer.—(1) Civil or min- 
ing engineer. Com. v. Fitler, 10 Pa. 
Co. 144, 147 [aff on op. below 147 Pa. 
St. 288, 292, 23 A 568, 15 LRA 205). 
(2) Consulting engineer. Ericsson yv. 
Brown, 38 Barb. (N. Y.) 390, 391. 

{h] Journalist.—Inland Revenue 
Comrs. v. Maxse, [1919] 1 K. B. 647, 
Coie iatl insipart) $1918) w2 7K) Bea]. 
But see opinion of Scrutton, L. J., in 
same case (“a journalist whose con- 
tributions have any literary form, as 
distinguished from a reporter’). 

{i] Lawyer.—Lanier v. Macon, 59 
Ga. 187, 188. 

{j] Naval architect.—Esplen, Son 
& Swainston, Ltd. v. Inland Revenue 
Comrs., [1919] 2 K. B. 731. See Archi- 
tects 5 C. J. p 254 et seq. 

{k] Pharmacy or pharmaceutics. 
—Ballard v. Goldsby, 142 La. 15, 76S 


219. See Druggists 19 C. J. p 768 et 
seq. 
{1] Physician.—Lanier v. Macon, 


59 Ga. 187, 188. 

[m] “Preachers of the gospel are, 
not only in a popular but also in a 
technical sense professional men, just 
as much as physicians, teachers, and 
lawyers.” Flanders v. Daley, 120 Ga. 
885, 889, 48 SE 327. -See Miller v. 
Kirkpatrick, 29 Pa. 226, 229. 

{n] Procuring laborers to accept 
employment in another state.—See 
ovinion by Douglass, J., in State v. 
Hunt, 129 N. C. 686, 40 SE 216, 85 
AmSR 758 [cit Cummings v. Pennsyl- 
vania F. Ins. Co., 153 Iowa 579, 588, 
134 NW 79, 82, 37 LRANS 1169, Ann 
Cas1913E 235, with this comment, 
“This does not seem to have been es- 
sential to the decision, and the other 
judges expressed no opinion on the 
point’’]. 

[o] Restaurateur.—Geise v. Penn- 
sylvania F. Ins. Co., (Tex. Civ. A.) 107 
SW 555 (under exemption statute). 

26. See cases infra this note. 

[a] Accountant (1) not’ char- 
tered, who specializes in income tax 
returns and claims, does not carry on 
a profession within the exemption of 
an income tax law. Currie v. Inland 
Revenue Comrs., [1921] 2 K. B. 332 
fnev. [192097 ii. B.- 801]. <(2).-Ac= 
countant as not belonging to ‘a 
learned profession” see infra note 38 


[a]. 
[b] Building contractor.—In_ re 
Whetmore, 29 F. Cas. No. 17,508, 


Deady 585 (construing Or. Code § 211, 
exempting from execution tools and 
implements used by a person engaged 
in any ‘‘trade, occupation or profes- 


[e] ’ Embalmer.—‘Nor does the 
fact that an embalmer must be li- 
censed make him a professional man.” 


O’Reilly v. Erlanger, 108 App. Div. 
318, 820, 95 NYS 760. 
{d] Express business.—The _ re- 


eeipt and delivery of packages and 
the collection of express charges is 
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votes oneself ;?8 the business which one professes 


not a “profession” within the mean- 
ing of a statute authorizing munici- 
pal corporations to impose a license 
tax on callings, trades, professions, 
and occupations. Topeka v. Jones, 74 
Kan. 164, 86 P 162, 163, 87 P 1133. 
_le] Hotel keeping.—Youst v. Wil- 
lis, 5 Ok]. 170, 172, 49 P56. 

_ (f] Insurance agent.—(1) Record- 
ing agent of a fire insurance company. 
Cummings v. Pennsylvania F. Ins. 
Co., 153 Towa 579, 134 NW 79, 82, 37 
LRANS 1169, AnnCasi913E 235... (2) 
An insurance agent giving advice as 
to effecting insurance is not exercis- 
ing a profession. Currie v. Inland 
RevenwerComrsi, si Ds Law Resi 

{g] ‘Medical herbalists,” or per- 
sons who profess to cure the diseases 
of mankind by the use of herbal reme- 
dies, are not practicing a profession 
within the meaning of a statute levy- 
ing a tax upon all war-time profits, 
but excepting certain professions. 
Robbins Herbal Inst. v. Federal Tax 
Compr, +32, Austr: (CF Le RIV45 7! 

{h] Photographer.—An artist in 
photographic work, although he has 
gone very much beyond the work of 
the ordinary trade photographer does 
not do. anything in law beyond what 
an ordinary photographer does. Cecil 
6 Inland Revenue Comrs., 36 T. L. R. 


64. 

{il Public officers.—The word 
“profession” is not, in its commonly 
accepted signification, appropriate to 
describe the occupancy of a public of- 
fice. Schuchardt v. Peo., 99 Ill. 501, 
505, 89 AmR 34. 

{j] Publisher.—The proprietor of 
a newspaper or periodical, controll- 
ing the printing, publishing, and ad- 
vertising, where not responsible for 
the selection of the literary or artis- 
tic contents, does not exercise a pro- 
fession, but a trade or business. In- 
land Revenue Comrs. v. Maxse, [1919] 
1K. B. 647, 657 [aff in part [1918] 2 
cranes eel Dale 

[k] “Real estate agencies are no 
more professions than any other busi- 
ness agencies. . . . They are not 
classed as professions by popular us- 
age or by law.” Pennock vy. Fuller, 41 
Mich. 153, 155, 2 NW 176, 32 AmR 148. 

{1] Renting of tolls is not a pro- 
fession. Bellamy v. Burch, 16 M. & 
W. 590, 5938, 153 Reprint! 1325. 

{m] Trainer of race horses.—‘In 
Australia, . although we have 
traveled beyond the well-known three 
learned professions, a horse-trainer 
does not carry on a ‘profession.’ ” 
Bradfield v. Federal Tax Comr., 34 
JAGUIEN pag Gig! ard agenel he 11/3 

[n] Undertaker.—Brookline Bldg. 
Comr. v. McManus, 263 Mass. 270, 160 
NE 887; O’Reilly v. Erlanger, 108 
App. Div. 318, 95 NYS 760, 761. 

“Professional occupation” see Pro- 
fessional post text and note 56. 

27. Webster D. [quot Semple v. 
Schwarz, 130 Mo. A. 65, 109 SW 633, 
666; Geise v. Pennsylvania F. Ins. 
Co., (Tex. Civ. A.) 107 SW 555; Betz 
v. Maier, 12 Tex. Civ. A. 219, 220, 33 


SW 710]; State v. Pendleton, 9 La. 
Ax 100). DLO SW 35 Ge: 
28. Webster D. [quot Cummings 


v. Pennsylvania F. Ins. Co., 153 Iowa 
579, 134 NW 79, 82, 37 LRANS 1169, 
AnnCasl1913E 235; Ballard v. Golds- 
by, 142 La. 15, 76 S 219; Semple v. 
Schwarz, 130 Mo. A. 65, 109 SW 633, 


666; State v. Hunt, 129 N. C. 686, 689, 
40 SE 216, 85 AmSR 758; Geise v. 
Pennsylvania F. Ins. Co., (Tex. Civ. 


A.) 107 SW 555; Betz v. Maier, 12 
Tex. Civ. A. 219, 33 SW 710]; State v. 
Pendleton, 9' La. A. 100, 119 S 73, 74. 

{a] Similar definition.—‘‘The oc- 
cupation, if not agricultural, mechan- 
ical, or the like, which one follows.” 
March Thesaurus [quot Dodge y. 
Guidinger, 87 Nebr. 349, 350, 127 NW 
122, 138 AmSR 494]. 


to understand and to follow?® or subsistence ;?° busi- 


[b] “Qecupation” compared.—(1) 
“Possibly thous htes See ee: 
more dignified term than ‘occupa- 
tion.’’’ Lebanon County v. Reynolds, 
7 Watts & S. (Pa.) 329, 330 [quot 
State v. Pendleton, 9 La. A. 100, 101, 
119 S 73]. (2) Not equivalent to 
occupation” in its general sense. 
State v. Hunt, 129 N. C. 686, 689, 40 
SE 216, 85 AmSR 758. 

29. Century D. [quot Cummings v. 
Pennsylvania F. Ins. Co., 153 Iowa 
579, 184 NW 79, 82, 37 LRANS 1169, 
AnnCas1913E 235]; State v. Pendle- 
ton; 93a AV L00. 11O (Set 3sanas 

{a] “Business” compared.—(1) 
“Business” has a wider scope as used 
in statutes providing for exemptions. 
Edgin vy. Bell-Wayland Co., (Okl.) 149 
P 1145, 1146, LRA1915F 916. (2) By 
the terms of an act levying a tax on 
all war-time profits, “business” in- 
cludes any profession. War-Time 
Profits Tax Assessment Act (1917-— 
1918) § 4 [quot Bradfield v. Federal 
TaxyiComnTrieo 4 eAWStE,, Camloy Eula) 
“Businesses,” as used in income tax 
acts, covers ‘‘possessions.” Inland 
Revenue Comrs. v. Maxse, [1919] 1 
kK. B. 647, 657. ‘‘Business” as includ- 
ing ‘profession’ see Business 9 C. 
J. p 1101 note 28 [f]. 

{b] “Business” distinguished.— 
(1) Where a number of physicians 
had taken up their residence in a 
street, and it was claimed that they 
conducted a business, “it is not nec- 
essary to enter upon an ethical dis- 
eussion of the difference between a 
livelihood gained by the practice of 
a profession and that by a business 
vocation. The law is practical. It is 
not concerned with abstractions, but 
with the actual affairs of men, and it 
recognizes the distinction between 
the practice of a profession and the 
conduct of a mercantile business. 
One is purely personal, depending 
upon the skill or art. of the individual. 
The other may consist in ability to 
organize and manage a shop or ex- 
change where commodities are bought 
or sold. Neither the spirit nor the 
letter of the restrictive covenant in- 
tended or expressed prohibition of the 
practice of a profession, nor can 
sophistry pervert the real intent.and 
plain meaning of the word ‘business’ 
to include ‘profession.’’”’ Per Goff, J., 
in Iselin v. Flynn, 90 Misc. 164, 169, 
154 NYS 133 (violation of a covenant 
against the use of certain premises 
for business enjoined). (2) Under a 
statute imposing a tax on various 
businesses or professions, “although 
the words ‘business’ and ‘profession’ 
have been used throughout this act 
in almost the same sense, a careful 
reading of the entire law seems to 
show that the legislature did not in- 
tend to tax those that earn their liv- 
ing by mental services to the same 
extent as those who buy or sell com- 
modities.” State v. Pendleton, 9 La. 
AG L00} L027 1L9S Sets 24s 

30. Webster D. [quot State v. 
Pendleton, supra; Semple v. Schwarz, 
130 Mo. A. 65, 109 SW 638, 666; State 
v. Hunt} 129 N. C. 686, 689, 40 SE 
216, 86 AmSR 758; Geise v. Penn- 
Sylvania Fh.) (ins: ‘Cosy Chex. Cliv.sAn) 
107 SW 555; Betz v. Maier, 12 Tex. 
Give As? 219. > 2205- 33- Sw 70m Bur 
see Flanders v. Daley, 120 Ga. 885, 
889, 48 SE 327 (where, in an action 
for slander for words spoken of a 
minister, it was held not necessary 
that such minister should, at the time 
the words were spoken, receive com- 
pensation for his services). 

“When we speak of a _ person’s 
. . . profession, we generally re- 
fer to that branch of the world’s ac- 
tivities wherein he expends his usual 
everyday efforts to gain a livelihood.” 
State v. Douglas County Dist. Ct, 
138 Minn. 103, 106, 164 NW 366. 
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calling ;31% 
trade;?* vocation.?> 


ness 3°? 
1 -33 
pation ; 


In a restricted sense it applies only to the learned 


professions.*°® 


In ecclesiastical law the act of entering into a re- 


ligious order.* 
“Phrases: : 


occupation.” *! 


81. Webster D. [cit Topeka v. 
Jones, 74 Kan. 164, 86 P 162, 163, 87 


P 1133]. See Business 9 C. ae p 1101 
note 28 [f]. 

3144. Black L. D. [quot Geise v. 
Pennsylvania F. Ins. Co., (Tex. Civ. 
A.) 107 SW 555; Betz v. Maier, 12 
Pex, Giv  # 219, 220° Eso Owen LO: 


Webster D. |yaot Cummings yv. Penn- 
sylvania F. Ins. Co., 153 Iowa 579, 
134 NW. 79, 82; 37 LRANS 1169, 
AnnCas1913E 235; Ballard v. Golds- 
Dyan teal as om >. Abo State Ve 
Pendleton, 9 Taw 100, 119 § (By 
Semple v. Schwarz, 130 Mo. A. 65, 
109 SW 633, 666; Geise v. Pennsyl- 
vania F. Ins. Coie Chex! (Civ.7 AL) 107 
SW 555; Betz v. Maier, 12 Tex. Civ. 
Nee 219, 33 SIWe 10 lE> Dhompsom vy. 
Bertrand, 23 Ark. 780, 783. See Call- 
ing 9 C. 3h p 1119 text and note 86. 

32. Black L. D. [quot Geise v. 
Pennsylvania F. Ins. Co., (Tex. Civ. 
A.) 107 SW 555; Betz v. Maier, 12 
Mex Civ. A. 219, 220, 33 SW 710]; 
State v. Pendleton, 9a.) AG 100, 119 
“Sh Le 3 

33. State v. Pendleton, supra. See 
Occupation 46 C. J. p 895 text ane 
notes 6, 24. 

34. See Trade [38 Cyc 671 note 
30 


ils 

35. Black L. D. [quot Geise v. 
Pennsylvania F. Ins. Co., (Tex. Civ. 
A.) 107% SW 555; Betz v. Maier, 12 
Mex. 1 Civ, A. 219; 1220; 33 (SW) 710); 
Century D. [quot Cummings v. Penn- 
sylvania F. Ins. Co., 153 Iowa 579, 
134 NW 79, 82);-37 BERANS 1169, 
AnnCas1913E 235]; Webster D. [quot 
Cummings v. Pennsylvania F. Ins. 
Co., supra; Ballard v. Goldsby, 142 
La. 15, 76 S 219; State v. Pendleton, 
9 La. A. 100, 119 S 73, 74; Semple v. 
Schwarz, 130 Mo. A. 65, 109 SW 633, 
666; Geise v. Pennsylvania F. Ins. 
Co., (Tex. Civ. A.) 107 SW 555; Betz 
Vv. Maier, 12) Texy Civ, As 2119) 33 SW 
710). See Vocation [40 Cyc 214]. 
But see Cummings v. Pennsylvania 
F. Ins. Co., 153 Iowa 579, 587, 134 NW 
19) Oi LRANS 1169, AnnCas1913E 235 


(‘to constitute a profession, some- 
thing more than a mere vo- 
cation is essential; the vo- 


cation must be such as exacts the 
use or application of special learn- 
ing or attainments of some kind, and 
this seems to be the conclusion of the 
courts’). 

36. State v. Pendleton, 9 La. A. 
100, 119 S 73, 74; Geise v. Pennsyl- 
Vvanian Meeinis: «Coy, (Dexa t@iv. A.) 107, 
Sw 555; Betz v. Maier, 12 Tex. Civ. 
A. 219, 220, 33 SW 710. 

“Learned profession” see infra text 
and note 38. 

37. ~ Black LL. D, 

38. See infra this note. 

{a] Accountant not included.— 
“The definition of the word ‘profes- 
sion’ given in the Century Dictionary 
and approved in U. S. v. Laws, 163 
7U. S. 258, 266, 16) St 998, 44 L. ed. 
151 is a broad one, and it seems not 
unreasonable to assume that Con- 
gress qualified it with the adjective 
‘learned’ for the express purpose of 
restricting the scope of the excep- 
tion. Certainly in the ordinary use 
of language an ‘accountant’, however 
expert he may be, would not be in- 
cluded as belonging to one of the 
learned professions.” In re Ellis, 124 
Fed. 637, 643. 

“Recognized learned profession” 
see infra note 40. 

39. Gordon v. Royal College of 


known employment ;°? 


“Learned profession,”?’ “profession of 
dentistry,”*® “recognized learned profession,”*° “the 
usual course of the trade, business, profession, or 


occu- 
profession.*? 


PROFESSIONAL.*? 


PROFESSION—PROFESSIONAL 


That which pertains to a 


Professional artist** is one undertaking, or engag- 


ing in, a particular art for money, as a means of sub- 


sistence ; it is opposed to “amateur.’’#> 


Professional man*® is a man who works with his 


head rather than with his hands.*? 
Other phrases: “Professional acts,”’** “profession- 
al capacity,’’*® “professional charges, 50 “nvofession- 


al earnings,’’®! “professional expert, oe “professional 


Dental Surgeons, 23 Ont. L. 223, 18 
OntWR 149, 18 CanCrCas 224. 

40. See cases infra this note. 

{a] Accountant.—As used in an 
immigration statute, applying to an 
alien who may be admitted notwith- 
standing the quota of his nationality 
has been filled, “recognized learned 
profession” does not include an ac- 
countant who has not been employed 
as such in this country and is not 


Senile U. S. v. Flynn, 16 F. (2d) 
1006. 

{b] Designer of marine machin- 
ery.—‘‘He was a ‘brain toiler’; his 
work required technical training, 


skill, and learning in various branch- 
es of science. What he did, he did 
not perform with his hands or mere- 
ly as ae skilled mechanic would 
through application of a mere me- 
chanical skill. His employment, in 
designing marine turbine engines or 
auxiliary machinery connected with 
them, is one in which the planning 
and working out of the details must 
be originated in the mind of the de- 
signer. . Notwithstanding ‘his 
designation as a draftsman, the re- 
lator . comes within the spe- 
cial exemption to persons belonging 
to a recognized learned profession.” 
Ex p. Aird, 276 Fed. 954, 958. 

{[c] Teacher of the Japanese lan- 
guage, history, geography, and arith- 


metic “may be properly regarded as 
belonging to a ‘recognized learned 
profession.’’”’ Tatsukichi Kuwabara 
‘eive 260) Med! 1 04eet 1 Oral tl WCC 

41. See Workmen’s Compensation 
Acts § 43. 

42. See Profession ante. 

43. Cummings v. Pennsylvania F. 


Ins. Co., 153 Iowa 579, 134 NW 79, 82, 
37 LRANS 1169, AnnCasl1913E 235. 
See O’Reilly v. Erlanger, 108 App. 
Div. 318, 320, 95 NYS 760 (“the term 
‘professional’ can only relate to some 
of those occupations universally 
classed as professions, the general 
duties and character of which the 
courts must be expected to under- 
stand judicially’’). 

44. “Artist” 5 C. Jip 597, 

As not applicable to milliner see 
Aliens § 78 note 99 [a]. 

45. U. S. v. Immigration Comr., 
298 Fed. 449. 

[a] Machinist who, in the eve- 
ning, plays a clarinet in an orchestra, 
but who is not a soloist and has not 
brought his instruments with him, is 
not a “professional artist.” U. S. v. 
Immigration Comr., 298 Fed. 449. 
pierce Professional man: 

s: 

Employee within statute authoriz- 
ing lien for services see Master 
and Servant §§ 305-311. 

Witness see Witnesses [40 Cyc 2361 
et seq]. 

Books of see Evidence § 1038. 
Good will of see Good Will § 3. 
“Laborer” distinguished see Laborer 

§ 3 text and notes 39, 45. 

Opinion of see Evidence §§ 588-831 
passim. 
Stockholder liable for services of see 

Corporations § 1610. 

47. See Ericsson v. Brown, 38 
Barb. (N. Y.) 390, 391 (“If we should 
attempt to define the plaintiff in ref- 
erence to the services he rendered, 
we should scarcely, describe him as a 
‘laborer’ or an ‘operative.’ 

Such words we should ordinarily ap- 
ply to an entirely different class of 


men. To a class who obtain their 
living by coarse manual labor, as dis- 
tinguished from professional men; 
men who work with their hands, rath- 
er than their heads’’). 
[a] Distinguished from those in 
business or trade.—‘‘We do not speak 
. of those who achieve success 
beyond their fellows in such callings 
{merchant, blacksmith, carpenter, 
tailor], as professional men.’ Com. 
v. Fitler, 10 Pa. Co. 144, 147 [aff on 
op. below 147 Pa. 288, 292, 23 A 568, 
15 LRA 205]. 
[b] Embalmer is not a professional 
man because he must be licensed. 


O’Reilly v. Erlanger, 108 App. Div. 
3118, 320,695) INMS, 602 

[ce] Imsurance agents are not 
spoken of, in common parlance, as 


professional men. Cummings We 
Pennsylvania F. Ins. Co., 153 Iowa 
579, 134 NW 79, 82, 37 LRANS 1169, 
AnnCasl1913E 235. 

48. May v. Auburn, 112 Me. 143, 
91 A 177 (drafting of a legislative 
act authorizing a city to acquire or 
control private cemeteries by pur- 
chase or eminent domain, and the 
presentation of the matter to the leg- 
islature, must be regarded as coming 
peculiarly within the term ‘“profes- 
sional acts,’ such as the city so- 
licitor was bound to perform under 
the ordinances). 

49. Cummings v. Pennsylvania F. 
Ins. Co., 153 Iowa 579, 134 NW 79, 82, 
37 LRANS 1169, AnnCasl1913E 235 
(entries made by an insurance agent 
are not within Code § 4622, providing 
that entries of a person deceased are 
presumptive evidence of such facts 
if made in a professional capacity or 
in the ordinary course of profession- 
al conduct). 

“Misdemeanor in his professional 
capacity” as used in statute relating 
to attorneys see Attorney and Client 
§ 47 note 52 [a]. 

50. Reg. v. Prest, 16 Q. B. 31, 47, 
71 ECL 31, 117 Reprint (as used ina 
resolution prescribing the duties of a 
town clerk who was to be paid “t'he 
usual professional charges” for ‘‘con- 
ducting actions or suits at law or in 
equity,’ the term includes everything 
that was done “with a view to the ac- 
tion or to the preventing of it,’ per 
Lord Campbell, C. J. “with reference 
to an action, there are many steps of 
a preliminary kind which, if an action 
followed, would be considered as 
fairly connected with the suit: and 
it would be most pernicious to say 
that the party should be allowed the 
expense of these steps if an action 
were the result, but not if their ef- 
fect was to prevent an action,” per 
Erle, J.). 

SI. ° Youst! wv. Willis; 5° Okl. 140; 
172, 49 P 56 (“personal or profession- 
al earnings,” as used in an exemp- 
tion statute, does not include debts 
due the proprietor of a hotel for the 
board and accomodation of guegts). 

As exempt from execution see Ex- 
emptions § 106. 

Fee for see Fee § 2 
15, 28-44. 

52. Com. v. Fitler, 10 Pa. Co. 144; 
147 [aff on op. below 147 Pa. 288, 292, 
23 A 568, 15 LRA 205] (visiting phy- 
sicians of a hospital are professional 
experts, within the meaning of a 
statute excepting persons who serve 
a city in that capacity from competi- 
tive examinations; but “we do not 
speak . of those who achieve 


text and notes 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PROFESSIONAL—PROFIT OR PROFITS 


Gd 6 7 S 
gambler,”°’ “professional instruments,”>4 “orofes- 
sional misconduet,”>> “professional oceupation,”®® 
professional productions of a statuary or of a seulp- 


tor,”°? “professional services.”®8 


PROFESSOR.°*® 


Success beyond their fellows in call- 
ings [such as that of a merchant, 
blacksmith, carpenter tailor] 
ee as professional experts. 
They may become experts but not 
professional experts’’). 
Opinions of see Evidence §§ 588-— 
831 passim. 
sli See Gaming § 73 text and note 
As vagrant see Vagrancy [39 Cyc 
ees ies and note 11, 1111 notes, 


Impeachment of see Witnesses [40 
Cyc 2612 text and note 92]. 


or 


54. See Exemptions § 89. 
*55. See Attorney and Client §§ 47— 
58; Physicians and Surgeons §§ 64- 


83, 100-165. 
As ground for: - 

pregt in civil action see Arrest § 
isl 


Impeaching attorney as witness see 
Witnesses [40 Cyc 2612 text and 
notes 88, 89]. 

Behavior of counsel during trial see 
Trial [38 Cye 1470 et seq]. 

56. Com. v. Fitler, 10 Pa. Co. 144, 
147 [aff on op. below 147 Pa. 288, 292, 
23 A 568, 15 LRA 205] (“It is not un- 
usual now to regard the occupation 
‘of a civil or mining engineer, or of 
an electrician, as a professional oc- 
cupation, because scientific learning 
and knowledge is essential to a prop- 
er understanding of such a calling. 
But we do not speak of or understand 
the business of a merchant, or a 
blacksmith, or a carpenter or tailor, 
as falling properly within the desig- 
nation of professional occupations’). 

[a] Decorator, jeweler, photog- 
rapher, publisher.—‘‘Such occupa- 
tions are not generally supposed to 
come within the definition of the 
word ‘professional.’”’ State v. Pend- 
leton, 9 La. A. 100, 101, 119 S 78. 

[b] Insurance agents.—(1) Their 
work is not to be classed as profes- 
sional. Cummings v. Pennsylvania 
F. Ins. Co., 153 Iowa 579, 134 NW 79, 
82, 37 LRANS 1169, AnnCas1913E 235. 
(2) The work of a recording agent of 
a fire insurance company is not pro- 
fessional in any sense. Cummings v. 
Pennsylvania F. Ins. Co., supra. 

Occupations as “professions” 
Profession ante. 

57a Lutron ye Wat, 108 7U S812) 
Sig, Leet CSisear iu ediTat att 14 
Fed. 241, 246]. See also Customs Du- 
ties § 43 note 46 passim. 

58. Wricsson v. Brown, 38 Barb. 
(N. Y.) 390, 391 (services such as 
those of a consulting engineer or law- 
yer as distinguished from those of a 
laborer or operative). A 

{a] In legal profession (1) pro- 
fessional services are not limited to 
litigation. “In the matter of giving 
advice, managing a business, devis- 
ing plans to meet contingencies, ef- 
fect results and make collections, the 
professional services of an attorney 
often combine with services which 
ordinarily are not classed as strictly 
professional, and yet the employment 
as an entirety and the services as a 
whole are to be recognized as pro- 
fessional. Whether in any case an 
attorney is professionally employed 
depends on the relations and mutual 
understanding of the parties, on 
what was said and done, and all the 


see 


facts and circumstances of the par- |}. 


ticular undertaking.’’ Case v. Ran- 
ney, 174 Mich. 678, 682, 140 NW 943. 
(2) The services rendered by an at- 
torney in caring for the property and 
interests of his wife and relatives 
are not professional services within 
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A public teacher of any science 
or branch of learning, especially in a university, col- 
lege, or other seminary;®° a grandiose title now as- 
sumed by professional teachers and exponents of va- 


PROFILE. ®? 
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rious popular arts and sciences, such as dancing, jug- 
gling, phrenology, ete. 
An outline or contour.®? 


Techni- 


cally speaking, aside or sectional elevation; a draw- 


the meaning of a partnership agree- 
ment. Roth v. Boies, 139 Iowa 253, 
115 NW 930, 935. Partner engaging 
Deena business see Partnership § 


Professional services: 
ASE fees for see Bankruptcy § 
a for see Fee § 2 text and notes 15, 
Lien for see Master and Servant §§ 
805-311. 


Stockholder liable for see Corpora- 
tions § 1610. 
59. As officer or employee of col- 


lege or university see Colleges and 
Universities §§ 26-28. 

Bequest to establish professorship 
see Charities § 21 text and note 41. 

60. Webster D. [quot U. S. v. Day, 
32 F. (2d) 542, 544). 

[a] “Nonquota immigrant.”—(1) 
As used in the section of an act ap- 
plying to nonquota immigrants (Im- 
migration Act [1924] § 4), “profes- 
sor,” as defined by the department of 
labor, is ‘‘a person who is qualified 
to teach and who for two years im- 
mediately prior to applying for ad- 
mission to the United States has 
taught some recognized subject in an 
institution of learning which corre- 
sponds to a college, academy, semi- 
nary or university, as these terms are 
understood in the United States, and 
who is coming to the United States, 
solely for the purpose of carrying on 
such vocation here,’’ Sa) Wen Daa 
382 F. (2d) 542, 543 [quot General In- 
struction Consular No. 926, par 135, 
issued by the department of state, 
Sept. 30, 1925]. (2) It includes an 
alien entering the United States to 
teach Greek and ecclesiastical music 
in “the first school’ of an institution, 
preparatory for college, and who is 
AlSOutOesine, Ingehurch. VUaS.nwe Day, 
supra. (8) A teacher who has pur- 
sued that occupation for about four 
years is not ‘a professor of a col- 
lege, academy, Seminary or univer- 
sity.” Jeu Jo Wan v. Nagle, 9 F. (2d) 
309, 310. 

61. Oxford D. [quot Robbins Her- 
bal Inst. v. Federal Tax Comr., 32 
AustrieCs Lis Rats 7, 4634) 


62. Of railroad see Public Lands 
§ 414; Railroads [33 Cyc 127 et seq]. 
63. Webster Int. D. [quot Tag- 
‘gart v. Great Northern R. Co., 208 


Fed. 455, 459]. 


64. Webster Int. D. [quot Tag- 
gart v. Great Northern R. Co., su- 
pra]. 

65. Profit or profits: 


Regpunts and Accounting §§ 12, 22, 
i 


Agency §§ 356, 357, 401 (duty of agent 
to account). 

Annual profits see Annual 3 C. J. p 

distinguished from ‘“‘in- 


196 text and note 54. 

“Annuity” 
come,” as based upon profits see 
Annuities § 2. 

Assignments §§ 36-43 (future prof- 
its), § 121 (assignment of profits as 
meaning profits to accrue). 

Assignments for Benefit of Creditors 
§ 352 (right of creditors to profits 
from purchase of claims by as- 
signee), § 405 (accounting for prof- 
its by assignee). 

Associations § 4 (not organized for 
profit distinguished from partner- 
ships). 

Bankruptcy § 577 (trustee not bound 
to account for profits made by cor- 


poration of which he is stock- 
holder). 

Banks and Banking §§ 60, 640, 666, 
879, 925. 


ing showing a vertical section of the ground along a 
surveyed line or graded work.®4 

PROFIT or PROFITS.*®> [§ 1] A. In General. 
The word “profit” or “profits,” it has been said, is 


Beneficial Associations § 1 (not or- 
ganized for profit). 

Bills and Notes § 213 (“profits” in 
note as referring to past transac- 
tion). 

Building and Loan Associations § 46 
(right of withdrawing member to 
profits). 

Cancellation of Instruments § 213 (re- 
covery of profits upon).. 

“Capital” as including undivided prof- 
its see Capital 9 C. J. p 1279 text 
and notes 45, 46. 

Charities § 9 (charitable corporation 
or association as not organized for 
profit). 

Chattel Mortgages § 45 (profits of 
whaling voyage as subject of), § 
258 (accountability for profits). 

Clubs § 2 (club not for profit as dis- 
tinguished from partnership). 

Compared with: 

“Warnings” see 19 C. J. p 854 note 


1d fed fal shel: 

“Income” see Income § 5 text and 
note 18. 

“Net earnings” see Net § 4 text and 
notes 65-70. 


Contracts § 492 (‘profits’). 
Copyright and Literary Property §§ 
62, 353-355 (accounting for prof- 


its). 
Corporations § 52 (for pecuniary 
profit), §§ 154 note 99 fal], 516 


(companies for profit as required 
to have capital stock), §§ 335-364 
(promoter as accountable for se- 
eret profits), § 502 (capital or cap- 
ital stock as including profits), § 
1208 (‘“profits’” distinguished from 
“dividends’), §§ 1209-1225 (profits 
as fund for dividends), §§ 1215- 
1225 (determination of net or sur- 
plus profits), § 1327 (members and 
stockholders, individual profits of, 
from corporate business), § 1838 
(director or trustee ipso facto ceas- 
ing to be such upon participating in 
secret profits), § 1868 note 7 [a] 
(sharing in profits by stockholder 
as ratification of breach of trust 
by officer), §§ 1891-1893 (individual 
profits of officer from corporate 
business). 

Covenants § 238 (profits in mitigation 
of damages). 

Distinguished from: 

“Compensation” see 12 C. J. p 231 
note 46 [d]. 

“Dividends” see Corporations § 
1208; Trusts [89 Cyc 442]. 

“Income” see Income § 5; Trusts 
[389 Cye 442]. 

Hstates § 81 (profits of life estate). 

Evidence § 673 (estimate of profit). 

Executors and Administrators § 559 
(personal profit), §§ 2392-2556 
(chargeable with profits). 

Exemptions § 105 (profits as “wages 
or salary’), § 106 (profits as “earn- 
ings” or “personal earnings’’). 

Fire Insurance § 28 (profits as sub- 
ject of), § 461 (liability for loss 
of profits). 

Frauds, Statute of § 208 (agreement 
for sharing profits from sale of 
lands). 

Fraudulent Conveyances § 436 (sur- 
plus profits to grantee). 

Garnishment § 142 (assignment of fu- 
ture profits prior to). 

Guardian and Ward §§ 265-267 (per- 
sonal profits of guardian). 

Husband and Wife §§ 471-476 (prof- 
its of separate property), §§ 1114— 
1123, 1130 (profits as community), 
§ 1164 (gifts between spouses of 
profits). 

Insane Persons §§ 406-408 (guardian 
as accountable for profits). 
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elastic,®® ambiguous,®? often and properly used in 
more than one sense;°* and, on the other hand, it has 
been said to be unambiguous,°®® and to have a fixed 
and definite meaning,‘° a well defined meaning,*"* and 


Insurance § 66 (profits of stock com- 
panies), 84 (profits of mutual 
companies). r 

Internal Revenue § 41 (tax on in- 
come from investment) §§ 43-96 
(income and excess profits taxes). 

Joint Adventures § 16 (sharing prof- 
its as), §§ 50-55 (secret profits), §§ 
66-78 (right to share in profits), § 
105 (right against vendor because 
of secret profit). 

Joint Stock Companies § 27 (prof- 
itsrot): 

Judgments § 898 (rents, issues, and 
profits as subject to lien). 

Life Insurance §§ 21-35 (profits of 
companies). 

Marine Insurance § 28 (insurable in- 
terest in profits), § 39 (policy on 
profits as valued policy), § 71 (in- 
surance of ‘‘goods,” “wares,” and 
“merchandise” as including prof- 
its), § 72 (insurance of “freight” 
as including profits), § 353 (liabil- 
ity for partial loss of profits), § 
389 (calculation of loss of profits), 
§ 420 (actual total loss of profits), 
§ 435 (eonstructive total loss of 
profits). D 

Master and Servant §§ 209-212 (rig‘ht 
to profits as compensation), §§ 242— 
249 (amount of profits as compen- 
sation), § 263 (action for share in 
profits as at law or in equity), § 
282 (prima facie case of obligation 
to pay share of net profits), § 298 
(action for accounting upon right 
to share in profits). 

Mines and Minerals § 729 (rent or 
royalty of oil or gas lease as cer- 
tain percent or proportion of net 
profits), § 798 (agreement to share 
in profits as not conclusive of part- 
nership), § 807 (partnership lien for 
share of profits), § 831 (lender to 
be paid out of future profits as not 
entitled to share in assets). 

Municipal Corporations § 504 (mu- 
nicipality as partner in profits of 
market house), § 2911 (cemetery as 
exempt from assessments if not 
Nae for private or corporate prof- 
ts). 

Officers § 11 (office of profit), §§ 52- 
54 (holding other office of profit). 

Partnership § 44 (effect of illegality 
upon right to share in profits), §§ 
57, 58 (common business for mu- 
tual profit), §§ 61, 71, 89, 99 (Shar- 
ing profits), § 184 (profits as firm 
property), §§ 231, 232 (interest of 
partner in profits), § 236 (secret 
profits), § 646 (surviving partner 
as accountable for profits), § 671 
(right of decedent’s estate to prof- 
its), § 860 (proportioning losses to 
profits), § 861 (division of capital 
as affected by provision for divi- 
sion of profits), §§ 864, 865 (dis- 
tribution of profits between part- 
ners and their representatives). 

Patents §§ 113, 522, 582, 617. 

Perpetuities § 39 (profits created in 
futuro). 

Pledges § 89. 

“Profitable’’ post. 

“Profiteering”’ post. 

“Profits a prendre” post. 

“Profits a rendre” pos 


i, 
Railroads [83 Cyc 486, 497 (mortgage | 


of profits) ]. 
Sears [34 Cyc 254 (personal prof- 
it)] 


Reports [34 Cye 1618 (profits of sale 
of, as compensation of state re- 
porter) ]. 

Sales [35 Cye 72 (representations as 
to profits), 446 (buyer’s profit de- 
fense to action for breach of war- 
ranty) ]. 

Seamen [35 Cyc 1241 (share in prof- 
its aS wages) ]. 

Synonymous with: 

“Benefit” see 7 C. J. p 1135 text and 
note 49. 


PROFIT OR PROFITS 


Synonymous with:—Continued 
“Commissions” see Commission 12 
Cc. J. p 145 text and note 88 [a]. 
“Gain” see Gain § 1 text and note 
78. 
Pes ees see Gain § 1 text and note 
“Income” see Income § 2 text and 
note 54, § 5 text and note 18. ~ 
“Income” of personal property see 
Gain § 1 note 86 [a]. 
“Increase” see Increase § 2 text 
and note 68. 
“Tnterest’’ of personal property see 
Gain § 1 note 86 [a]. 
“Proceeds” ante. 
Servi see Landlord and Tenant § 
1042. 
“Revenue” see [34 Cyc 1691]. ; 
Tenancy in Common [38 Cyc 62 (lia- 
bility for profits) ]. 
Trade-Marks, Trade-Names, and Un- 


fair Competition [38 Cyc 908 (ac-° 


counting for profits) J. 

Trusts [39 Cyc 201 (construction of 
as to capital and income), 215 (re- 
ceipt and payment of profit as ac- 
tive trust), 240 (trust to safeguard 
profits from creditors), 296 (per- 
sonal profit of trustee forbidden), 

439 (payment and distribution of 


income and accumulations), 469 
(trustee as chargeable with prof- 
its) ]. 


Vendor and Purchaser [39 Cye 1274 
(misrepresentations as to. prof- 
itsyage 
Loss of profits as element of dam- 

ages see Damages §§ 112-120 (loss of 

profits). See also Architects § 30; 

Attachment § 1322; Building and 

Construction Contracts §§ 35, 194; 

Carriers §§ 463—470, 616; Collision §§ 

348, 350; Deeds § 447; Eminent Do- 

main §§ 226, 234; Executions § 1240; 

Forcible Entry and Detainer § 136; 

Fraud § 232; Landlord and Tenant §§ 

500, 649, 650, 1025; Sales [35 Cyc 72, 

472, 644, 647, 669]; Sheriffs and Con- 

stables [35 Cyc 1667]; Shipping [36 

Cye 101]; Telegraphs and _  Tele- 

phones [37 Cyc 1756]; Trespass [38 

Cye 1137. 

66. International Radio Tel. Co. v. 
ae Communication Co., 290 Fed. 

8. 

“T know of no formula which can 
discriminate in all circumstances 
what are and what are not profits of 
a trade.” Per Earl Loreburn in Liv- 
erpool, etc., Ins. Co. v. Bennett, [1913] 
A. C. 610, 620 [quot Webb v. Federal 
Tax''Comr, 30); Austr Cy 2. ve. tbo: 
464 (per Isaacs, J.)]. 

67. In re Bridgewater Nav. Co., 39 
Ch. D. 1, 14. See Graham v. Green, 
[1925])2, K.. Be 37%, 43 ALR 791 iin- 
come Tax Act). 

68. Bishop v. Smyrna, etc., R. Co., 
[1895] 2 Ch. 265, 269. See Rogers- 
Ruger Co. v. McCord, 115 Wis. 261, 
264, 91 NW 685 (‘‘such word may well 
carry differing meaning under vari- 
ant circumstances’). 

“The word ‘profits,’ by itself, is a 
word which is certainly susceptible of 
more than one meaning.” Per Jessel, 
M. R., in Davison y. Gillies, 16 Ch. D. 
347 note, 348 note. 

[a] For example, “in ordinary 
parlance, among mercantile men and 
lawyers, ‘profits’ mean that sum 
which periodically, at the end of the 
half-year, or year, or other time fixed 
by agreement, is divisible among the 
partners—a term which, of course, in- 
cludes members of a company—as in- 
come., ..... It is the sum which 
is ascertained by the taking of a 
proper account of what has been made 


by trading and is therefore distribu-— 


table between the parties entitled. 
But the word ‘profits’ is also used 
properly in this sense: when you 
come to wind up a concern, you have 


a well defined legal meaning.72, When used without 
qualification or limitation it has been said to imply a 
deduction or repayment of capital;** and, on the 
other hand, it has been held to be the receipts of a 


to pay all the debts; you have to re- 
pay to each partner what he has 
brought in as capital; and after that 
has all been done, if the concern has 
been a successful one, there'is a bal- 
ance, and that balance is ‘profit’: it 
cannot properly be called anything 
else.” Bishop v. Smyrna, etc., 
Co." [1895] 2 Ch...265, 269. 

69. Curry v. Charles Warner Co., 
16 Del. 98, 110, 42 A 425. 

70. Miller v. Hichberg, 41 Pa. Su- 
per. 435, 440; Lepore v. Twin Cities 
Nat. Bldg., ete., Assoc., 5 Pa. Super. 
276, 280; Jones v. Davidson, 2 Sneed 
(Tenn.) 447, 452. 


{a] In manufacturing or agricul-~ 
tural business ‘profits’? has a fixed 
and definite meaning. Morrow  v. 


Missouri Pac. R. Co., 140 Mo. A. 200, 
123 SW 1034, 1039. 

71. Crawford v. Surety Inv. Co., 
91 Kan. 748, 139 P 481, 484. , 

[a] In mercantile sense “profit” 
has a definite and well understood 
meaning. Chilberg v. Jones, 3 Wash. 
530;,.28 P 1104,,1105. 

72. In re Spanish Prospecting Co., 
Ltd., [1911] 1 Ch: 92; 20 AnnCas 677 
[quot Tooey v. C. L. Percival Co., 192 
Iowa 267, 182 NW 4038, 405]. 

{a] “This meaning coincides with 
the fundamental conception of prof- 
its in general parlance, although in 
mercantile phraseology the word may 
at times bear meanings indicated by 
the special context which deviate in 
some respects from this fundamental 
signification.” In re Spanish Pro- 
spective Co., Ltd., [1911] 1 Ch. 92, 98, 
20 AnnCas 677 [quot Tooey v. C. L. 
Percival Co., 192 Iowa 267, 182 NW 
403, 405]. 

73. Quinn v. Hayden, 219 Mass. 
343, 106 NE 1002. See Carter v. Phil- 
lips, -88 Okl 202, 212 P.74%, 750 (a 
merchant in arriving at his profit for 
a given year must take into consid- 
eration the capital invested in stock 
during the year, and from his gross 
receipts for the year deduct the val- 
ue of the stock remaining on hand 
at the end of the year). 

[a] Depreciation.—‘“‘Ought a de- 
duction be made for depreciation? 
There are two good reasons for an af- 
firmative answer. First, Profits must 
be deemed to be calculated as a pru- 
dent man of business would calcu- 
late them, that is, after making a fair 
allowance for depreciation. Second- 
ly, Apart from mere prudential rea- 
sons, an allowance is necessary, be- 
cause with wasting property there 
is a constant consumption of -cap- 
ital and that ought not to enter into 
profits.” Per Kekewich, J., in Glasier 
v. Rolls, 42 Ch. D. 436, 453. 

Lb] In any business in which cap- 
ital is lost or depleted, “profit’’ is de- 
rived only after the expenses of con- 
ducting the business are paid and 
return is made of the capital invest- 
ment which is gone. Carter v. Phil- 
lips, 88 Okl. 202, 212 P 747, 750. 

{c] In oil and gas business, in or- 
der for the operator to determine his 
net income or profit for the year, he 
should take the amount invested dur- 
ing the year, and from this deduct 
the expenses of the business, and the 
value of his oil or gas unproduced at 
the end of the year, and, in order that 
‘he may not be allowed to take out all 
of his expenses and investinent from 
the first oil or gas produced, and that 
both income and cost may be dis- 
tributed over the various years of his 
operations, a system of accounting 
has been worked out_by ascertaining 
as nearly as science will permit the 
total amount of the recoverable oil 
in the property, and to each barrel of 
this oil is assigned its part of the 
capital investment, and, as that bar- 
rel of oil is produced and sold, from 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ed. 76 


the sale price received therefor is 
taken, first, the expense of produc- 
ing it, and, second, its proportion of 
the capita] investment, leaving the 
balance as profit. Carter v. Phillips, 
88 Okl. 202, 212 P 747, 750. .Deple- 
tion and depreciation of improve- 
ments used in mines and oil and gas 
wells in estimating federal income 
tax see Internal Revenue § 90. 

74 #Wyster v. Centennial Bd. of 
Finance, 94 U. S. 500, 24 L. ed. 188 
(profits of an exhibition); Tooey v. 
C. L. Percival Co., 192 Iowa’267, 182 
NW 4038, 405. See Van Vleet v. Evan- 
geline Oil Co., 129 La. 406, 409, 56 S 
343 [quot Cook Corp. § 546] (‘an Eng- 
lish court says that profits are the 
excess of the current gains over the 
working expenses, as shown by rev- 
enue accounts as distinguished from 
capital accounts’); Mayer v. Neth- 
ersole, 71 App. Div. 383, 389, 75 NYS 
987 (in a contract between an actress 
and her manager, in estimating the 
“profits,” the cost of production, 
“which is the money embarked in the 
venture at the outset,’ is not to be 
included among the expenditures, 
where no account of the assets at the 
expiration of the contract is taken). 

[a] Depreciation.—‘‘The public, 
when referring to the profits of the 
business of a merchant, rarely ever 
take into account the. depreciation of 
the buildings in which the business is 
carried on, notwithstanding they may 
have been erected out of the capital 
invested.” Eyster v. Centennial Bd. 
a 94 U. S. 500, 508, 24 L. ed. 

Profits as net receipts sce 
text and notes 2, 3. 

75. Nax’s Est., 18 Pa. Dist. 423. 

{a] In commerce (1) “profits” 
means the advance in the price of 
goods sold beyond the cost of pur- 


infra 


chase. Peo. v. San Francisco Sav. Un- 
ion, 72 Cal, 199, 202, 13 P 498 [quot 
Tooey v. C. L. Percival Co., 192 Iowa 


267, 182 NW 403, 405; Columbus Min. 
6) ye Ross; 218" Ky. 98,101, 290-Sw 
1052, 50 ALR 1394]; Bouvier L. D. 
[quot Matter of Vedder, 15 NYS 798, 
805, 2 Conn. Surr. 548]. (2) Ina finan- 
cial sense, “profit” means the differ- 
ence between the cost of an article to 
the vendor and the price paid by the 
vendee. McDaniel v. State Fair, (Tex. 
Civ. A.) 286 SW 513, 516. 

7G— Surtev pxattlencd. Oh. wot.) LL6, 
130. See Carter v. Phillips, 88 Okl. 
202, 212 P 747, 750 (a merchant in ar- 
riving at his profit for a given year 
must deduct the expenses of conduct- 
ing the business). 

“The idea of ‘profits’ presupposes 
the payment of all necessary expenses 
of the business by which such prof- 
its are made.” Penn v. Whitehead, 17 
Gratt. (58 Va.) 503, 529, 94 AmD 478. 

[a] In commercial enterprise the 
difference between the combined cost 
of the stock of merchandise and all 
operating expenses and the total re- 
ceipts of the business; the difference, 
where there is a gain over the invest- 
ment, represents the profits of the 
business. McDaniel v. State Fair, 
(Tex. Civ. A.) 286 SW 518, 516. 

[bj]. Applied to partnership ac- 
counting or sale value of business, 
there can be no doubt about the mean- 
ing of the word “profit; this would 
mean ‘*he difference between the cost 
of goods, plus the total expense of 
conducting the business, and the gross 


business, deducting current expenses.74 It has been 
said both that the ordinary rule in business is -that 
the profit is the difference between the value of the 
goods on hand at the commencement of a business 
and their selling value at its close,*® and that there 
are no profits until expenses are all paid or deduct- 
And although, on the one hand, “it is not easy 
to comprehend how profits or surplus profits can con- 
sist of earnings never yet received,” although se- 
eured,*” on the other, it has been called “a very curi- 
ous theory, which, I apprehend, never found its way 


PROFIT OR PROFITS 


Canebetes.) 28. 


receipts. 

Super. 435 
Profits as including deduction of 

Saeenees see infra text and notes 88- 


fr rate v. Eichberg, 41 Pa. 


77. Peo. v. San Francisco Sav. 
Union, 72 Cal. 199, 2038, 13 P 498. See 
Rogers-Ruger Co. v. McCord, - 115 


Wis. 261, 264, 91 NW 685 (profits, Pras 
used in the sense of the excess of 
money actually received over the price 
paid). 

[a] Estimated profits.—(1) “It is 
not a proper way to ascertain the fact 
of profits to estimate the value of 
bonds yet unsold and upon finding the 
estimated value to exceed the price 
paid, to call the difference profits. It 
is not profits in any true sense of that 
term. If the bonds were actually sold 
at such price, the transaction would 
then be completed and the profits ac- 
tually realized instead of merely es- 
timated. . . . If such a sale had 
been made, then a profit had arisen, 
but if not, then no profit had accrued 
simply from the fact that the proper- 
ty, if sold, would have resulted in a 

profit.”” Jennery v. Olmstead, 36 Hun 
UN. Y.)’ 536, 538, 539. See Gillean v. 
Bennett, (Tex. Civ. A.) 264 SW 229, 
231 (“the speculative nature of these 
estimated profits, and that such were 
‘book profits’ only, and that whether 
or not they in fact existed must ulti- 
mately be determined by the fulfill- 
ment of the contracts themselves’’). 
(2) The statement or allowance of a 
profit in an account rendered neces- 
sarily implies that the transaction 
has been brought to a close, or that 
the party rendering the account is 
willing to treat it as concluded and 
run the risk of any event that may 
subsequently vary its aspect. If the 
account indicates, or the party to 
whom it is rendered knows, that what 
is set down as profit is an uncertain 
advantage not yet obtained, the word 
will be taken in the sense in which it 
was understood at the time. But 
where there are no such controlling 
circumstances, the ordinary meaning 
must prevail. Mackey v. Millar, 6 
Phila. (Pa.) 527, 528. (3) Where cer- 
tain goods had been sold on a credit 
that had not expired, the “profit,” ac- 
cording to the principles of bookkeep- 
ing, could not be passed as an item 
to the account of profit and loss; “ob- 
viously its place would not have been 
there but under the head of goods sold 
or bills receivable.” Mackey v. Mil- 
lar, supra. (4) Security for interest 
due does not make unpaid interest a 
profit. ‘Contingencies may arise to 
prevent its being realized.’ Peo. v. 
San Francisco Sav. Union, 72 Cal. 199, 
204, 13 P 498 (a savings bank is not 
authorized to pay a dividend upon 
profits arising from the interest upon 
its loans that may have matured or 
accrued but which has not been col- 
lected, although such interest is se- 
cured). 

“Paper profits” see infra § 3. 

“Profits” as not including accounts 
receivable see Master and Servant § 
243 text and notes 73-77. 

78. Per Lord Hatherley, L. C., in 
Mills v. Northern R. Co., L. R. 5 Ch. 
621, 631 (“If that be so, I suppose 
there is hardly a railway company in 
the kingdom which could pay any 
dividends at all to their shareholders. 
I fancy there are very few indeed 
which have not debentures out in some 


debt remaining unpaid.”7§ 
from the business of a company necessarily the same 
as the profits of that company.*® 

“Profits” implies a comparison between the state 
of a business at two specifie dates, usually separated 
by an interval of a year; the fundamental meaning 
of the word is the amount of gain made by the busi- 
ness during the interval.8° 
dictionaries, it has been said, declare that profit is 


[50 C.J.] 643 


into any mercantile arrangement—that there never 


any profit, as long as there is any 
Nor are profits arising 


Lexicographers and law 


shape or other’’). 

“Harned profits” as including “book 
profits” see Master and Servant § 210 
text and note 47. 

79. In re Spanish Prospecting Co., 
Ltd., £1911]. .1.Ch...92).20 AnnCas 677. 

[a] For example, the profits aris- 
ing from a draper’s business would 
not include the increase over the cost 
price of a freehold warehouse used 
in the business and afterward sold. 
In re Spanish Prospecting Co., Ltd., 
LOL Chg 27995) 20 "Ann Cas 67s 

80. In re Spanish Prospecting Co., 
Ttdasupieae 

“We start therefore with this fund- 
amental definition of profits, namely, 
if the total assets of the business at 
the two dates be compared, the in- 
crease which they show at the later 
date as compared with the earlier date 
(due allowance of course being made 
for any capital introduced into or 
taken out of the business in the mean- 
while) represents in strictness the 
profits of the business during the 
period in question.” In re Spanish 
Prospecting .Co., Ltd., supra. 

[a] Periodical return.—In its most 
ordinary signification, ‘profits’ is a 
periodical return. . Workman v. Robb, 
7 Ont. A. 389, 399 (defining its use in 
Real Property Limitations’ Act § 5 as 
a periodical return from the land). 

[b] Yearly profits.—(1) ‘ ‘Profits’ 
means yearly ‘profits.’’”’ Peo. v. Van 
Rensselaer, 8 Barb. (N. Y.) 189, 200 
[eit Ivy v. Gilbert, 2 P. Wms. 13, 24 
Reprint 622]. (2) “The natural mean- 
ing of the word profits is confined to 
such as are annual, though in this 
court on particular occasions, and to 
serve particular purposes, the sense 
thereof has been extended, unless 
where subsequent words were thought 
to abridge it; but still any one not 
a lawyer would understand it in the 
restrained sense.” Mills v. Bens: 3 
P. Wms. 1, 8, 24 Reprint 943. 

[ec] “To follow out the strict con- 
sequences of the legal conception in 
making out the accounts of the year 
would often be very difficult in prac- 
tice. Hence the strict meaning of the 
word ‘profits’ is rarely observed in 
drawing up the accounts of firms or 
companies. These are domestic docu- 
ments designed for the practical guid- 
ance of those interested, and so long 
as the principle on which they are 
drawn up is clear their value is di- 
minished little if at all by certain de- 
partures from this strict definition 
which lessen greatly the difficulty 
of making them out. . . OF in} 
stance, it is usual to exclude gains and 
losses ‘arising from causes not direct- 
ly connected with the business of the 
company, Such, for instance, as a rise 
in the market value of land occupied 
by the company. The value assigned 
to trade buildings and plant is usual- 
ly fixed according to an arbitrary rule 
by which they are originally taken at 
their actual cost and are assumed to 
have depreciated by a certain per- 
centage each year, though it cannot be 
pretended that any such calculation 
necessarily gives their true value ei- 
ther in use or in exchange. 

To render the ascertainment of the 
profits of a business of practical use 
it is evident that the assets, of what- 
ever nature they may be, must be rep- 
resented by their money value.. But 
as a rule these assets exist in the 
shape of things or rights and not in 


* 


644 [50 C.J:] 


the advantage or gain resulting to the owner of cap- 
ital from its employment in any undertaking.*+ 
Without more “profit” implies the gain resulting from 
—in common parlance, 
the pecuniary advantage resulting from dealing or 
In general, 
gain;** the gain made in a business transaction ;°* 
the net gain upon any business or investment’®°—the 
gain upon any business or investment, both receipts 
and payments being taken into account;** the net 
gain over and above the capital invested after ex- 
the surplus over and 
above the capital and debts 38° the incomings of the 


the employment of capital’? 


trafficking in property.®? 


penditures are deducted;** 


In re Spanish 
PLS weh 92, 


the shape of money.” 
Prospecting Co., Ltd., 
99, 20 AnnCas 677. 
“net profits” as involving element of 
time see Net § 8 text and notes 23- 


6. 

81. LoSchiavo v. Northern Ohio 
Tract., etc., Co., 106 Oh. St. 61, 138 NE 
372, 27 ALR 424. 

82. Fechteler v. Palm, 133 Fed. 462, 
469, 66 CCA 336; Samet v. Klaff, 181 
NaC: 502, 107 SE 2. 

{a] Similar definition.—‘‘The ‘fruit 
derived from a fund employed and 
risked’ in a business.’’ Webb v. Fed- 
eral Tax Comr., 30 Austr. C. L. R. 450, 
464 [quot Liverpool, ete., Ins. Co. v. 
Bennett, [1913] A. C. 610, "619 (“Buck- 
ley L. ape s apt expression’) ]. 

83. Wood v. Davis, 168 Ga. 504, 
148 SE 330; Matter of Proctor, 85 Hun 
HU2) en SoN YO LOG. 

84. Thorn v. De Breteuil, 86 App. 
Div. 405, 417, 838 NYS 849. 

85. Vidal v. South American Secur- 
ities Co., 276 Fed. 855. 

[a] Similar definition.—“‘Gains 
realized from trade.’ Nelson v. Hiatt, 
38 Nebr. 478, 485, 56 NW 1029. 

86. Commercial League Assoc. of 
America v. Peo., 90 Ill. 166, 173; Mitch- 
ell v. Chicago, ete., R. Co., 138 Iowa 
283, 114 NW 622, 625; Fischer v. Pot- 
amkin, 2950 Pa.) 222 p45 Aed 3 dw 32° 
Baxter v. Philadelphia, ete., R. Co. 
264 Pa. 467, 107 A 881. 

87. Providence Rubber Co. v. Good- 
year, 9 Wall. (U.. SD 788, 804, 19 LL. 
ed. 566 [quot Freeman v. Freeman, 142 
Mass. 98, 102, 7 NE 710]; Harder v. 
Irwin, 285 Fed. 402; Peo. v. Keys, 178 
App. Div. 677, 165 NYS 863; Peo. v. 
Niagara County, 4 Hill (N. Y.) 20 
[quot Hazeltine v. Belfast, etc., R. Co., 
79 Me. 411, 417, 10 A 328, 1 AmSR 
330]; Burton v. Stayner, (Tex. Civ. 
A.) 182 SW 394, 395; Lawless v. Sul- 
livan, 3 Can. S. Cc. 117; 141 [quot Cool- 
ey Taxation p 160]. 

[a] Similar definition.—The gain 
upon any business or investment, 
after the payment of all expenses in- 
eurred. Goodhart v. Pennsylvania R. 
Coiba ly co ALOU Soom SR iOo, 
[quot Miller v. Hichberg, 41 Pa. Super. 
435; Harrisburg v. Harrisburg Ceme- 
tery, Assoc., 9 Pa Dist: & Co. 77387. « 

88. Burton v. Stayner, (Tex. Civ. 
A.) 182 SW 394, 395. 

{a] “The ordinary mercantile and 
legal sense of the term.”—Where, in 
the constitution of an association, an 
article provides for a division of the 
profits over and above the original 
capital invested, ‘‘this is the ordinary 
mercantile and legal sense of the 
term; “profits’ in such a company 
does not mean merely “returns.” 
Fletcher v. Hawkins, 2 R. I. 330, 335. 

89. Mangnham y. State, 11 Ga. A. 
440, 75 SH 508, 510 [quot Barry v. 
Merchants Exch. Co., 1 Sandf. Ch. (N. 
Ne) eo Osens Oldpllte 

[a] “A clear and comprehensive 
definition.”’”—Mangham v. State, 11 Ga. 
A. 440, 448, 75 SE 508. 

[b] Similar definition.—‘‘The prof- 
its of any business are only what re- 
mains after deducting debts, expenses, 
and the capital paid in.” Hayes v. 
Hayes, 66 N. H. 134, 1385, 19 A 571. 


PROFIT OR PROFITS 


“profit” 1s 


90. Mersey Docks, ete. v. Lucas, 8 
App. Cas. 891, 905, 912 [quot Last v. 
London Assur. Corp., 10 App. Cas. 
438, 450 (quot Thorn v. DeBreteuil, 
86 App. Div. 405, 416, 883 NYS 849)]. 
But see New York L. Ins. Co. v. Styles, 
14 App. Cas. 381, 410 (where Lord 
Herschell said: “Lord FitzGerald fur- 
ther said in Last v. London Assur. 
Corp., 10 App. Cas. 438, 450, that 
we are bound to adopt the interpreta- 
tion put upon ‘profits’ in Mersey 
Docks, etc. v. Lucas, 8 App. Cas. 891, 
905, aS meaning ‘the incomings of the 
concern after deducting the expenses 
of earning them.’ or ‘income, of what- 
ever character it may be, over and 
above the costs and expenses of re- 
ceipt and collection.’ These defini- 
tions were, J doubt not, correct in 
relation to the facts of the Mersey 
Docks Case, and must be accepted for 
the purposes of any other case of a 
similar character. But I do not think 
they are applicable when dealing with 
a life insurance concern’’). 

[a] Similar definitions.—Russell 
v. Town, etc., Bank, 13 App. Cas. 418, 
429; Last v. London Assur. Corp., 10 
App. Cas. 438, 446; Mersey Docks, ete. 
v. Lucas, 8 App. Cas. 891. 

91. Fechteler v. Palm, 133 Fed. 462, 
469, 66 CCA 336; Peo. v. San Francisco 
Sav. Union, 72 Cal. 199, 202, 13 P 498; 
Samet v. Klaff, 181 N. C. 502, 107 SE 
2; Miller v. Hichberg, 41 Pa. Super. 
435, 440; Lepore v. Twin Cities Nat. 
Sia etc., Assoc., 5 Pa. Super. 276, 


“This (‘profit’) naturally represents 
the difference between income and ex- 
penditures.” Atdtna Ins. Co. v. Hyde, 
34 F. (2d) 185, 196. 

[a] The “usual, ordinary and cor- 
rect meaning.’”’—Connolly v. Davidson, 
15 Minn. 519, 2 AmR 154; Miller v. 
Hichberg, 41 Pa. Super. 435, 440; Le- 
pore v. Twin Cities Nat. Bldg., etc., 
Assoc., 5 Pa, Super. 276, 280. 

[b] Similar definitions.—(1) 
excess of receipts over expenses.” 
Simpson v. Miller, 51 Or. 232, 236, 94 
P 567. (2) “The receipts of any -en- 
terprise or business exceeding the ex- 
penses incident to it.” Lepore y. 
Twin Cities Nat. Bldg., etc., Assoc., 5 
Pa. Super. 276, 279. 

[c] In relation to any trade or 
business (1) the profit is the surplus 
by which the receipts exceed the ex- 
penditure necessary for the purpose 
of earning those receipts. Russell v. 
Town, etc., Bank, Ltd., 13 App. Cas. 
418, 424. (2) The word imports the 
net amount made after deducting any 
proper expenses incident to the busi- 
ness. Miller v. Hichberg, 41 Pa. Su- 
per. 435, 440; Lepore v. Twin Cities 
Nat. Bldg., etc., Assoc., 5 Pa. Super. 
276, 280. 

92. Price v. Cushing, 135 Iowa 457, 
110 NW 1030, 1031; Connolly v. David- 
son, 15 Minn. 519, 2 AmR 154 [quot 
Peo. v. San Francisco Sav. 'Union, fa 
Cal. 199, 202, 13 P 498; Tooey v. Cc. 
Percival Co., 192 Iowa 267, 182 NY 
4038, 405]. 

“Profits are the net gains or earn- 
ings.” Bain v. Adtna L. Ins. Co., 21 
Ont. 2338, 241. 

93. Peo. y. 
Union, 72 Cal. 


“The 


San Francisco Sav. 
LOG) (2023 «WS e498 


| difference 


concern after deducting the expenses of earning and 
obtaining them;°° the excess of receipts over expen- 
ditures,®! that is, net earnings;°* the excess of re- 
turns over advances?*—the excess of what is ob- 
tained over the cost of obtaining it;°* acquisition be- 
yond expenditure®® arising from some transaction or 
operation ;°° the excess of value received for produc- 
ing, keeping, or selling over cost—hence pecuniary 
gain in any transaction or occupation;®? the benefit 
or advantage remaining after all costs, charges, and 
expenses have been deducted ;°8 emolument.®? 
more scientific sense, “profit” relates to that excess 
which. remains after deducting from the returns not 


Ina 


Tooey v. C. L. Percival Co., 192 Iowa 
267, 1s) NW 403, 405; Barry v. Ber- 
nays, 162 Mo. A. 27, 141 SW 933, 934: 

[a] In manufacture, agriculture, 
and ordinary business the word “prof- 
it’ ordinarily means the excess of re- 
turns over expenditures, and may or 
may not, according to circumstances, 
include in the returns any increase in 
value of the capital, and in the expen- 
ditures any depreciation of capital. 
Mayer v. Nethersole, 71 App. Div. 383, 
7) IY Se 9ST 


94. Lindley Partn. p 388 [quot 
Hentz v. Pennsylvania L. Ins., etc., 
Co., 134 Pa. 348, 346, 19 A 685]; Buie 


ye avennedy; 164 N. C. 290, 80 SE 445, 

95. Webster D. [quot Mundy v. Van 
Hoose, 104 Ga. 292, 30 SE 783, 786; 
Mitchell v. Chicago, ete., R. Co., 138 
Iowa 283, 114 NW 622, 625; Carter v. 
Arnold, 134 Mo. 195, 208, 35 SW 584]; 
Vidal v. South American Securities 
Co., 276 Fed. 855; Prince v. Lamb, 128 
Cal. 120%. 126, 60 6895" "Currey 
Charles Warner Co., 16 Del. 98, 110, 
42 A 425; Read v. Tidewater Coal 
Mxch.,- 13> Del: "Choi 195) 116) Ayesose 
Simcoke v. Sayre, 148 Iowa 132, 126 
NW 816, 817%; LoSchiavo v. Northern 
Ohio /Pract.,. etc, Co... 106) Ohye Steer. 
138 NE 372, 27 ALR 424. 

[a] “Primary meaning.’’—Curry 
Charles Warner Co., 16 Del. 98, Y10; 
42 A 425, 428. 

96. Cross v. Long Island L. & T. 
Co:, 75 Hun 533,-27 NYS 495 [quot 
Linsly v. .Bogert; 33 NWS .975;,0932 
(reported, but without the referee’s 
approved decision containing this 
point, in 87 Hun 1387)]. 

97. Webster Int. D. [quot Mundy 
v. Van Hoose, 104 Ga. 292, 299, 30 
SE 333 Mitchell v. Chicago, ete. aR: 
Co., 138 Iowa 283, 114 NW 622, 625]. 
See Simcoke v. Sayre, 148 Towa 132, 
134, 126 NW 8s16 (“ ‘profit’ 
covers excess of value over 
cost”). 

[a] Similar definitions.—(i) ‘The 
excess of sale or value received over 
cost.” Curry v. Charles Warner Co., 
16 Del. 98, 110, 42 A 425 [quot Read 
v. Tidewater Coal Exch., Inc.,. 13 Del. 
Ch. 195, 208, 116 A 898]. (2) "““Bxcess 
of value received over cost.’ Prince 
v. Lamb, 128 Cal. 120, 126, 60 P 689. 
(3) “The excess of the selling price 
over the original cost of anything.” 
LoSchiavo v. Northern Ohio Tract., 
etc., Co., 106 Oh. St. 61, 67, 138 NE 
872, 27 ALR 424. (4) “ihe excess of 
what is obtained over the cost of ob- 
taining.” Barry v. Bernays, 162 Mo. 
A. 27, 30, 141 SW 933. (5) “The dif- 
ference between the price received on 
a Sale and the cost price of what is 
sold.” Erichsen v. Last, 8 Q. B. D. 
414, 417 (per Jessel, M..R.). 96) The 
between what it cost 

. to make and sell phe and 
what it brought them.” Burdett an 
Estey, 3 Fed. 566, 569, 19 Blatchf. 1 
[rev on Deke grounds LOO” Ure Siieee. 

3 SCt 531, 27 L. ed. 1058]. 

98. Morrow v. Missouri Pac. R. Co., 
140 Mo. Acs=200, 214) 123 (Siw 1034: 
Mackey vy. Millar, 6 Phila. (Pa.) 527. 

99. Webster Int. D. [quot Mundy 
733, Hoose, 104 Ga. 292, 299, 30 Sis 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


only the operating expenses and depreciation of eap- 
ital, but also interest on the capital employed.t Pop- 
ularly, “profits” is the net receipts of a business ;? 
as ordinarily used and understood, the net income 
from the work in hand.* In a wider sense it means, 
any advantage, any accession of good from labour or 
exertion.* “Profit,” it is said, is broad enough to coy- 
er any sort of advantage, advance, or gain, and ben- 
efits of any kind.® It is a relative term, and contem- 
plates losses;® in ascertaining the profits of a busi- 
ness one cannot take such items as show gain and 
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“profits. 


reject such as show loss.?_ Profit must be sornething 


1. Mayer v. Nethersole, 71 App. 
Div. 383, 388, 75 NYS 987. 

[a] In land speculation (1) there 
are no profits when the speculation 
does not return to the investor his 
purchase money with interest upon 
it. Hentz v. Pennsylvania Co. for 
Ins. on Lives, etc., 1384 Pa. 348, 19 A 
685. (2) In case of investments in 
unoccupied and unproductive lands 
there are no profits until the pur- 
chase money with interest thereon are 
first repaid from the sale; interest 
on purchase money of unproductive 
property is certainly a part of its 
cost. Barry v. Bernays, 162 Mo. A. 
27, 141 SW 938, 934. 

2. Eyster v. Centennial Bd. of Fi- 
nance, 94 U. S. 500, 503, 24 L. ed. 188; 
International Radio Tel. Co. v. Atlan- 
tic Communication Co., 290 Fed. 698; 
Mangham vy. State, 11 Ga. A. 440, 75 
SE 508, 510. 

3. Peo. v. Gilchrist, 219 App. Div. 
155, 219 NYS 406, 412. 

4 Imperial D. [quot Workman v. 
Robb, 7 Ont. A. 389, 399]. 

{a] Thus, under Real Property 
Limitations’ Act § 5, providing that 
the right to make an entry shall be 
deemed to have first accrued at the 
last time at which any profits or rent 
of the land have been received, the 
owner receives profit from the time a 
building or addition is put upon the 


land. Workman v. Robb, 7 Ont. A. 
389, 398. 
5. -Simcoke v. Sayre, 148 Iowa 132, 


126 NW 816, 817. 

6 Welch v. Alcott, 185 Cal. 731, 
761, 198 P 626. 

%. Curry v. Charles Warner Co., 16 
Del. 98, 42 A 425, 429, 

8. Read v. Tidewater Coal Exch., 
13 Del. Ch. 195, 116 A 898. 

9. Read v. Tidewater Coal Exch., 
supra. 

10. Tooey v. C. L. Percival Co., 192 
Iowa 267, 182 NW 403, 405. See Peo. 
v. San Francisco Sav. Union, 72 Cal. 
199, 204, 13 P 498 (‘‘without receipts 
there cannot properly be said to be 
profits’). 

11. In re Spanish Prospecting Co., 
Etae £1911] i-Ch. 92; 20 AnnCas_ 677. 

[a] For example, if a business is, 
so far as assets and liabilities are 
concerned, in the same position that 
it was the year before, with the ex- 
ception that it has contrived during 
the year to acquire some property— 
say mining rights—which it had not 
previously possessed, it follows that 
those mining rights represent the 
profits of the year, and this whether 
or not they are specifically valued in 
the annual accounts. In re Spanish 
Prospecting Co., Ltd., [1911] 1 Ch. 
92, 20 AnnCas 677 


12. Carter v. Arnold, 134 Mo. 195, 
35 SW 584. 
[a] Under contract to divide (1) 


profits do not necessarily imply mon- 
ey; they may be represented by the 
unsold portion of the property which 
was the subject of the speculation. 
Jones v. Davis, 48 N. J. Eq. 493, 499, 
21 AVL035.. (2) But; it-has been held; 
the contract is entire and indivisible; 


and an action will not lie until all the 


land has been sold and it can be as- 
eertained what, if any, profits there 
are upon the transaction. Crawford 
v. Surety Inv. Co., 91 Kan. 748, 139 


P 481. 
In re Nirdlinger, 290 Pa. 457, 


139 A 200, 205, 56 ALR 1303 [cit In re 
Quay, 253 Pa. 80, 97 A 1029]. But 
see Lynch v. Turrish, 236 Fed. 653, 
660, 149 CCA 649 (‘The enhanced val- 
ue of the land or property of a cor- 
poration, or of the stock of a corpora- 
tion, which slowly accrues through a 
series of years from the natural and 
gradual increase of the value of the 
- . . land or other property which 
the corporation holds without trading, 
is more analogous to property, cap- 
ital, or capital assets than to income, 
gains, or profits. Ite) rathertsa 
growth, an increase of the property or 
capital assets, than income, gains, or 
profits produced by ‘the property’’). 


14, lLeach’s Hst., 4 Pa. Dist. & Co., 
1, 6 [cit 2 Blackstone Comm. p 41, 
and quot Kirlin’s: Est.,: 11 Pa. Dist. 
& Co. 585, 586]. 

15. See cases infra this note. 

[a] Bet.—The winning of a bet 
does not result in a profit. ‘“A bet is 


merely an irrational agreement that 
one person should pay another person 
something on the happening of an 
event. . . . There is no relevance 
at all between the event and the ac- 
quisition of property. The event does 
not really produce it at all.”’” Graham 
v. Green, [1925] 2 K. B. 37, 39, 48 ALR 
791. “Bet” defined see Gaming § 35. 

[b] Contract.—The gain which 
would have been made if the contract 
had been completed. Philadelphia, 
etc... Re Co. vy, Howard, 13 How. (wu. 
S.) 307, 343, 14 L. ed. 157 [quot Hinck- 
ley v. Pittsburgh Bessemer Steel Co., 
121 U.S. 264,275, 7 SCt 875, 30 L. ed. 
967]; Brunswick-Balke-Collender Co. 
v. Wisconsin Mat Co., 24 F. (2d) 78, 
20; Gardner v. Deeds, 116 Tenn. 128, 
92 SW 518, 519, 4 LRANS 740, 7 Ann 
Cast UL 2s 

[ec] Exhibition.—(1) The receipts 
over and above its current expenses, 
Eyster v. Centennial Bd. of Finance, 
94 U. S. 500, 505, 24 L. ed. 188. (2) 
As used in the act of congress of Febr. 
16, 1876, postponing payment of a 
dividend or percentage of profits to 
stockholders in the centennial expo- 
sition to repayment of the appro- 
priated fund to the United States, the 
word ‘profits’? represents the net re- 
ceipts of the business of the exhibi- 
tion to be had in the buildings erected 
and upon the grounds prepared for its 
accommodation by means of the cap- 
ital of the centennial board of finance, 
In this way “profits,” in the act of 
1876, and “remaining assets,” in that 
of 1872, have substantially the same 
meaning. MHyster vy. Centennial Bad. 
of Finance, supra. 

{d] Finding object or receiving 
gift.—‘‘Whether it is a gift or wheth- 
er it is a finding there is nothing of 
which there is a profit. There is no 
increment, there is no service, but 
merely the picking up of something 
either by the will of the person who 
had it before or because there is no 
person to oppose that picking up.” 
See Graham v. Green, [1925] 2 K. B. 


37, 39. 
fe] Manufacture.—Profits of man- 
ufacture are contributed to by all, 


and not one only, of the various ele- 
ments which combine to produce 
them; all the different kinds of work 
and labor which enter into the manu- 
facture of an article form the source 
and basis of profits. Wood v. State, 
66 Md. 61, 66, 5 A 476 [quot Maryland 


[50 C.J.] 645 


of a tangible or pecuniary nature;® intangible bene- 
fits, not capable of measurement in definite terms, 
although of value to the recipients, cannot be called 
Without receipts or the equivalent in a 
business, “profits” do not legally exist.1° 
may exist in kind as well as in cash;!1 they may in- 
clude land as well as money;!? and they may in- 
clude not only the accumulations of earnings, but the 
advances or increment in value.1? A profit, however, 
is never a part of the thing itself.14 
with particular matters,+° or classes of persons,!® or 


But they 


In connection 


Ice Co. v. Arctic Ice Mach. Mfg. Co., 
CISMGL? 103; P1085 29h AN GOs 

[f] Plantation.—in Montgomery 
County, Alabama, the term ‘profits,’ 
when applied to the cultivation of a 
plantation had, in 1859, a general pop- 
ular signification. “It was never con- 
founded with rents, or with proceeds; 
it denoted the annual gain, or income, 
from the sale of products, after a de- 
duction of the expenses of cultivation. 
There was no deduction because of the 
value of the labor, for the labor was 
the property of the owner, as was the 
land cultivated.” Taylor v. Harwell, 
Gb vATa dg) 

[eg] “Ship in iuse!/.> % >. musts be 
kept seaworthy in order that it may 
make voyages and earn profits. 
Besides that, it deteriorates from age 
and other causes even though current 
repairs are made.” Book value, reach- 
ed by charging off depreciation, may 
be used in determining the profit on 
the sale of a ship. Lepham v. Tax 
Comr., 244 Mass. 40, 45, 138 NE 708. 

[h] Stocks.—Ordinarily, actual 
profit which accrues from purchase 
and sale is the difference between the 
cost and sale prices. That is true, for 
example, of stocks. See Lapham v. 
ae Comr., 244 Mass. 40, 138 NE 708, 

[i] Timber.—(1) Where one owns 
lands mainly unfit for any other pur- 
pose than for the timbers that grow 
upon them, it would be a narrow con- 
struction of the word “‘profits’ to say 
that the cutting, removal, and sale of 
such timbers did not constitute profits 
arising from the lands. Ladd _ v. 
Smith, 107 Ala: 506, 516,18 S 195. (2) 
“In order to ascertain what is fairly 
profit . . . we must take the ac- 
tual proceeds of sale, and after pay- 
ing all eosts of replanting, repairing, 
and fencing we arrive at what can 
fairly be called profits of the [timber] 


estate.” In re Trevor-Batye, [1912] 
2 Ch. 339, 342. 

16. See cases infra this note. 

[a] Cable company.—(1) “One 


must take the money received and de- 
duct from that what it costs the com- 
pany to transmit the messages, and 
the difference is the profit.’’ Per Jes- 
sel, M. R., in Hrichsen v, Last, 8 Q. 
B. D. 414, 417, 420. (2) “The question 
is, what profit they make by the busi- 
ness carried on here, which is con- 
tracting to send messages to various 
parts of the world. It is, in my opin- 
ion, the sum received, after deduct- 
ing everything which the company 
pay for the purpose of performing 
their contract. If part is performed 
by the company themselves, they can- 
not deduct anything in respect of a 
profit supposed to have been earned 
by them in the course of such per- 
formances. They can, of course, de- 
duct all expenses including their own 
expenses, and sums paid to other com- 
panies, but they cannot deduct a prof- 
it which is imaginary and has no real 
existence.” Per Cottony “Ly eI kin 
Erichsen v. Last, supra. 

[b] Contractor.—The difference 
between the cost to him of doing the 
work and the price to be paid for it. 
Smith v. O’Donnell, 8 Lea (Tenn.) 468, 


478, Allison v. Tennessee Coal, etce., 
Co., (Tenn, Ch, A.) 46 SW 348,- 356. 
[ec] Employer.—The gain resulting 


from the labor of persons employed. 
LoSchiavo v. Northern Ohio Tract., 


646 [50 C.J.] 


other words,!7 “profit” or “profits” has been various- 


ly discussed or defined. 


etc., Co., 106 Oh. St. 61, 1388 NE 372, 
27 ALR 424. 

[ad] Fire insurance company.—All 
earnings of such companies should be 
considered, including receipts from 
investments. AMtna Ins. Co. v.- Travis, 
124 Kan. 350, 259 P 1068. 

{e] Mutual insurance company.— 
(1) “The members contribute for a 
common object to a fund which is 
their common property; it turns out 
that they have contributed more than 
is needed and therefore more than 
ought to have been contributed * by 
them, for this object, and according- 
ly their next contribution is reduced 
by an amount equal to their propor- 
tion of this excess.. Iam ata loss to 
see how this can be considered as a 
‘profit’ arising or accruing to them 
from a trade or vocation which they 
carry on. It is true the alternative 
is allowed them of leaving the excess 
in the common fund, and so increasing 
their representatives’ claim upon it 
in case of death, but I cannot think 
that this makes any difference.” Per 
Lord Herschell in New York L., Ins. 
Co. v. Styles, 14 App. Cas. 381, 409, 
412. (2) “I do not understand how 
persons contributing to a common 
fund in pursuance of a scheme for 
their mutual benefit—having no deal- 
ings or relations with any outside 

ody—can be said to have made a 
profit when they find that they have 
Overcharged themselves, and_ that 
some portion of their contribution 
may be safely refunded. If profit 
can be made in that way, there is a 
field for profitable enterprise, capable, 
I suppose, of indefinite expansion.” 
Per Lord Macnaghten in New York L. 
Ins. Co. v. Styles, supra. Mutual Ben- 
efit Insurance see 45 C. J. p 1 et seq. 

{f] Solicitor.—The amount of his 
bill of costs, beyond his disbursements 
out of pocket in the particular busi- 
In re Gallard, [1896] 1 Q. B. 


Ril, 

{g] Savings bank.—The amount of 
money received from its investments, 
by way of interest, over and above 
the amount of interest it has to pay 
its depositors, together with the 
amount of any money-it has received 
by the sale of property over and above 
its cost to the bank. Jennery vy, Olm- 
stead, 36 Hun (N. Y.) 536. 

[h] Slaves.—A gift of profits has 
been held to include the increase of 
female slaves. Holmes v. Mitchell, 4 
Md. 532, 550. 

[i] Wife’s work.—‘‘The case of a 
mercantile business seems to me dif- 
ferent in this, that the wife’s work, 
where she takes part in it, is some- 
thing different from the ordinary 
household duties of a wife, while, in 
the case of a farm, though she her- 
self may own it, she performs simply 
the same household duties that she 
would if the farm were the husband’s 
and does not plow, sow, or reap and, 
therefore, clearly does none of the 
work that produces the crops, which 
are the profits.”” Douglas v. Fraser, 
17 Man. 439, 463 [app dism 40 Can. S. 
C. 384]. 

17. See cases infra this note. 

[a] “Avails’” synonymous.—Web- 
ster New Int. D. [quot In re Coughlin 
53 N. D. 188, 205 NW 14, 16]. “Avails”’ 
defined see 6 C. J. p 872. 

[b] “Damages” compared.—‘‘While 
in some [copyright] cases the profits 
to be accounted for are spoken of as 
damages, yet in no case that has been 
presented is it held that damages, as 
distinct from or additional to profits 
can be decreed a MAS eine pat- 
ent causes. While the word ‘damages’ 
is used in decrees, it is used synony- 
mously with ‘profits.’ Confusion can 
be avoided by omitting the word ‘dam- 
ages,’ since the word ‘profits’ is more 
accurate, and sufficient.” Social Reg- 
ister Assoc. v. Murphy, 129 Fed. 148. 
Profits and damages in patent litiga- 
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In the law of real property “profit” is used in a 


special sense to denote a produce or part of the soil 


j tion see Patents §§ 617-639. 


[ce] “Dividend” synonymous.—As 
used in the act of April 29, 1844, 
providing that the amount of tax 
chargeable on the capital stock on 
which a dividend or profit of six per 
cent per annum or more shall be 
made and declared shall be at the 
rate of one-half mill on each one per 
cent of such dividend or profit, “this 
‘profit’ was the legislative synonym 


of the dividend which should measure” 


the tax.” Com. *v. Pittsburg; ete; Re 
Co., 74 Pa. 83, 91. “Dividend” distin- 
guished see C6rporations § 1208; 
Trusts [39 Cyc 442 note 4]. 

[d] “Good will” distinguished.— 
(1) “Profits are the gains realized 
from trade; good-will is that which 
brings trade.” Carey v. Gunnison. 
(lowa) 17 NW 881, 885; Nelson v. 
Hiatt, 38 Nebr. 478, 485, 56 NW 1029, 
(2) “The capital value of goodwill is 
an alternative to profits, not part of 
them. It is the price at which a per- 
son renounces his rights to future 
profits. Hence the goodwill of a busi- 
ness can never appear in the calcula- 
tion of its profits.” In re Spanish 
Prospecting Co;,..utdi, .Pi9i t+ veh. 
92, 105, 20 AnnCas 677. See Good Will 
28:C. J: p) 729) et seq: 

[e] “Gross margin” equivalent.— 
In an indictment under Lever Act of 
Aug. 10, 1917 § 25 (Comp. St. Suppl. 
Annot. [1919] § 3115%q)-subd 17, 
an instruction that “profit’’? means the 
same as “gross margin,’’ namely, the 
difference between the purchase price 
and the selling price, is not erroneous. 
Ford v. U. S., 281 Fed. 298, 303. 

{f] “Gross receipts” compared.— 
“Tt is true that the word ‘profit’ is 
sometimes used as synonymous with 
gross receipts, as in insurance pol- 
icies on a ship’s freight charges. But 
the words ‘on profit due the assured 
by reason of advanced paid-up con- 
tract for use of rooms’ would he very 
inapt to express insurance on gross 
receipts. . The only meaning 
of these words which will make the 
contract consistent in its parts is the 
plainest meaning, namely, the gain 
or benefit which it was expected the 
assured would derive ‘by reason of’ 
the contract.” O’Brien v. North River 
Ins. Co., 212,Fed. 102,105. “Gross re- 


ceipts’” defined see Gross § 3 text and 
notes 86-1. 

[g] “Gross returns” and “net re- 
turns” compared.—The authorities 


seem to hold it to be clear that an im- 
portant distinction exists between the 
terms “profits” and “gross returns.” 
A business is susceptible of “gross 
returns” and “net returns.” ‘Profits’ 
is the synonym of “net returns.” *The 
distinction between “profits,” on the 
one hand, and “gross returns” on the 
other, is obvious. Buie vy. Kennedy, 
164 N. C. 290, 80 SE 445, 446. 

{h] “Increment” distinguishea.— 
The enhanced value of manufactured 
goods prior to sale is an “increment,” 
but does not become a “profit” until 
reduced to possession by sale. Tootal 
Broadhurst Lee Co, v. Internal Rey- 
enue Comr., 30 F. (2d) 9. 

[i] “Interest” distinguished.— 
“Profits are not the same as interest. 
‘Profit’ is the gain made on any busi- 
ness or investment when both receipts 
and disbursements are taken into con- 
sideration. It is the net gain over 
and above the capital invested after 
expenditures are deducted. As defined 
by statute (article 4973, WVernon’s 
Sayles’ Civil Statutes: ‘Interest is the 
compensation allowed by law or fixed 
by the parties to a contract for the 
use or forbearance or detention of 
money.’ It contemplates that both the 
principal and agreed rate of interest 
shall be returned to the lender.” Bur- 
ton v. Stayner, (Tex. Civ. A.) 182 SW 
394, 395. Interest in general see In- 
terest 33.C. J. p 173 et seq. 

[i] “Interest” synonymous.— 


Thorn v. De Breteuil, 86 app. Div. 405, 
417, 83 NYS 849 (of a business). 

tk] “Net receipts’ equivalent.— 
Eyster v. Centennial Bd. of Finance, 
94 U. S. 500, 24 L. ed. 186 [quot Peo. 
vy. San Francisco Sav. Union, 72 Cal. 
199, 202.5 13°P 498; © Tooey vee EE: 
Percival Co., 192 Iowa 267, 182 NW 
402, 405]. 

{1] “Pension” distinguished.—A 
pension is in the nature of a compen- 
sation for labor done and as a re- 


ward therefor, and is essentially 
quite di fferent from ‘“profits’’—the 
gain upon investments or business 
done. Peo. v. Keys, 178 App. Div. 677, 


165 NYS 868. Pensions in general see 
Pensions 48 C. J. p 784 et seq 

[m] “Rent” eae on eA “Prof- 
its, while including rent, may have a 
wider meaning, as the term includes 
the annual produce of land, such as 
crops, fruits or grass, and there may 
be a profit A prendre.” Leech’s Est., 
4 Pa, Dist. & Co. 1, 6 [quot Kirlin’s 
sts. As Pao Dist, Co. 538, 586]. 
“Profits a prendre” see post. (2) Rent 
is a tribute which issues out of land, 
as a part of ase actual or supposed 
Van Rensselaer, 8 
(N. ) ‘iso, 200. (8) ‘*Tech- 
nically, rent is something which a ten- 
ant renders out of the profits of the 
land which he enjoys.” Otis vy. Con- 
way, 114 N. Y. 13, 16, 20 NE 628. (4) 
“Rents would have included the dam- 
age arising out of crops raised, but a 
broader generic term was needed, and 
hence the action was called one of 
trespass for ‘mesne (or intervening) 
profits.’’”’ Jones v. Britton, 4 LRA 
Eee (dis. op.) 102 N. C. 166, 190, 9 SE 
55 

[n] “Rent” distinguished.—(1) 
“The rent of lands or buildings is 
such a sum as may be paid and reai- 
ized from their occupation by tenants, 
and is fixed and certain, while prof- 
its are the result of trade, which is 
fluctuating and uncertain and depend- 
ent upon skill, care and the nature and 
amount of the business transacted.” 
Bennett v. Austin, 81 N. Y. 308, 319. 
(2) In economies ‘“‘profits’” are the 
share of the employing classes in the 
distribution of the products of indus- 
try, as distinct from “rent,” which 
constitutes the share of the iandown- 
Re classes. Webster New Int. D. 

fo] ‘“Rents” synonymous. — (1) 
“Profits,” as used in the phrase “rents, 
issues, and profits,’ is synonymous 
with “rents.” Burrill L. D. [quot In 
re Vedder, 15 NYS 798, 805, 2 Conn. 
Surr. 548]. (2) “Rents” and “prof- 
its’’ often mean the same thing. Peo. 
van Rensselaer, 8 Barb. (N. Y.) 189, 

[p] “Rent” and “royalty” synony- 
mous.—‘From a reading of the various 
opinions of many courts, which have 
in one way and another considered 
royalties arising from the products of 
mines, it will be found that they have 
in referring to the royalty, indiscrim- 
inately designated it. aS a royalty, 
rent or profit, as though the terms 
were interchangeable in the sense 
there used.” Crain v. West, 191 Ky. 
1, 6, 229 SW 51. “Royalty” defined see 
[34 Cye, 18L7]. 

{q] “Salary” distinguished.— 
“Profits” and “salary” are quite dif- 
ferent terms. All salaries are pre- 
sumably paid from profits. Salaries 
of employees are legitimate charges 
against “profits.’”’ The employer, how- 
ever, does not receive a salary; he re- 
ceives the entire income from the busi- 
ness. The fixing of salaries of each 
partner ina partnership and paying 
them from the “profits” is simply a 
division of the profits. Hoeland v. 
Lange, 113 Misc. 469, 184 NYS 885. 

[r] “Surplus” synonymous.—See 
Branch y. Kaiser, 291 Pa, 548, 549, 
140 A 498 (¢‘* ‘surplus’ or ‘profits’ 
Jes ase Of, corporaition=). 

[s] “Wages”  distinguished.—(1) 


ee ee a ee ea ea ee ee eee eee 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of land.‘® The word comprehends the produce of the 
soil, whether it arise above or below the surface.?® 

[§ 2] B. “Gross” and “Net” Profits. 
sions “net profits’?° and “gross profits,’21 it has 
been said, are inaccurate,”? since all profits are neces- 
sarily net,** and no profits can possibly be gross.24 
It has also been said that the words “net” and 


PROFIT OR PROFITS 


The expres- 
rate.?® 


ites?"2 8 66 


“sross,” when used in connection with the word 


In distinction from the wages of 
labor, “profits” is well understood to 
imply the net return to the capital 
or stock employed, after deducting 
all the expenses, including not only 
the wages of those employed by the 
capitalist, but the wages of the capi- 
talist himself for superintending the 
employment of his capital stock. 
Adam Smith Wealth of Nations bk lc 
6; Mill Pol. Bcon. ¢ 15 [quot Columbus 
Min. Co. v. Ross, 218 Ky. 98, 290 SW 
1052, 50 ALR 1394, and cit Peo. v. San 
Francisco Savy. Union, 72 Cal. 199, 13 
P 498]. (2) As used in an exemption 
statute, “the ‘wages of labourers,’ 
- . . [has been] defined to be the 
earnings of the labourer, by his per- 
sonal manual toil, and not the profits 
which the contractor derives from the 
labour of others. The cases illustrate 
the distinction between the two kinds 
of gains or rewards. It is the dif- 
ference between the sale of your own 
labour, and a sale of another man’s 
labour, at something more than you 
pay for it. What is received for an- 
other’s labour over and above what 
is paid for it is called profit.” Smith 
Vembrooke, ¢49)\PatqiAT; mi50. 403). In 
economics, ‘profits’ are the share of 
the employing classes in the distribu- 
tion of the products of industry, as 
distinct from ‘‘wages,’” which con- 
stitute the share of the laboring class- 
es. Webster New Int. D. 

18. Rapalje & L. L. D. [quot Ladd 
v. Smith, 107 Ala. 506, 516, 18 S 195; 
Dis. op. in Jones v. Britton, 102 N. C. 
166, 190, 9 SE 554, 4 LRA 178]. 

{a] Similar definition.—“‘The prod- 
uce of lands.” Burrill L. D. [quot 
Matter of Vedder, 15 NYS 798, 805, 2 
Conn. Surr. 548]. 

[b] “As according to the feudal 
law, the whole beneficial interest in 
the land consisted in the right to take 
the rents and profits, the general rule 
has always been, in the language of 
Coke, that ‘if a man seized of land in 
fee by his deed granteth to another 
the profits of those lands, to have and 
to hold to him and his heirs, and 
maketh livery secundum formam 
charte,: the whole land itself doth 
pass. For what is the land but the 
profits thereof?’ Co. Lit. 45.” Per 
Fuller, Ch. J., in Pollock v. Farmers’ 
ince ea Co,loinws Ss £295,580) L5iSCt 
673, 39 L. ed. 759. To same effect Ladd 
v. Smith, 107 Ala. 506, 516, 18 S 195; 
Russell v. Berry, 70 Ark. 317, 67 SW 
864, 865; Schriver v. Cobeau, 4 Watts 
(Pa) 130, 431; 

“Rent” or “rents’’ compared see su- 
pra note 17. 

19. Bouvier L. D. [quot Russell 
We eserry,. (OATK. ol ts olGm sO OW 
864; Jones v. Britton, 102 N. C. 166, 
190, 9 SE 554, 4 LRA 178 (per Avery, 
J., dis.)]; Koen v. Bartlett, 41 W. Va. 
559, 567, 23 SE 664, 56 AmSR 884, 31 
LRA 128. 

[a] For example (1) the product 
of mines, as well as the herbage grow- 
ing on the surface. Koen v. Bartlett, 
41 W. Va. 559, 567, 23 SE 664, 56 AmSR 
884, 31 LRA 128. (2) “Herbage, wood, 
turf, coals, minerals, stones; also 
fish in a pond or running water.” 
Bouvier L. D. [quot Russell v. Berry, 
70 Ark. 317, 319, 67 SW 864; Jones v. 
Britton, 102 N. C. 166, 190, 9 SH 554, 
4 LRA 178 (per Avery, J., dis.)]. 

20. Net profits: 

Defined see Net § 8. 
Compared with: 
“Net earnings” see Net § 4 text and 
notes 65-70. 
“Net proceeds’ see Net § 7 text 
and notes &6-90. 


Distinguished from “income” see In- 
come § 5 note 28 [a]. 
21. Gross profits: 

ca ir cas see Gross § 3 text and note 


“Net income” distinguished see In- 
come § 7 text and note 45 
22. Buie v. Kennedy, 164 N. C. 290, 
80 SE 445, 446. See Bain v. Astna 


bY nse Cogit2 Ontwi233 24 Wsthe 
terms ‘gross’ and ‘net’ profits are 
often inaccurately used for the 
gross or net gains or earnings). 


See also Tooey v. C. L. Percival Co., 
192 Iowa 267, 271, 182 NW 403 (“plain- 
tiff states that ‘the phrase net profits 
and the terms of the contract are clear 
and unambiguous.’ If this were true, 
this case would not be before us’). 

[a] Properly applied.—‘‘The terms 
‘gross’ and ‘net’ profits Cee pinay. 
be properly applied where £ 
out of the whole profits certain pay- 
ments or deductions are to be made, 
and what remains only to be treated 
as profits to be divided, ‘divisible’ 
profits or surplus as ordinarily termed 
by insurance companies.” Bain v. 
AMtna L. Ins. Co., 21 Ont. 233, 241. 

[b] Writers on political economy 
divide profits into gross and net, the 
former being the entire difference be- 
tween the value of advances and the 
value of returns, and the latter so 
much of this difference as arises ex- 
clusively from the capital employed. 
Peo. v. San Francisco Sav. Union, 72 
Cal. 199,202, 13 P 498. 

23. Buie v. Kennedy, 164 N. C. 290, 
80 SE 445, 446. ; 

[a] ‘Profits’ and “net profits” 
synonymous.—(1) “Profits and net 
profits are, for all legal purposes, 
synonymous expressions.” Lindley 
Partn. p 29 [quot Hentz v. Pennsyl- 
vania Lic Ins., ete.,. Co; "1345 Paw343- 
346, 19 A 685]; Buie v. Kennedy, 164 
N. C. 290, 80 SE 445, 446. (2) “Prof- 
its’ and ‘net profits” usually mean 
the same thing. Vidal v. South Amer- 
ican Securities Co., 276 Fed. 855. See 
Barry v. Bernays, 162 Mo. A. 27, 30, 
141 SW 933 (“profits, or net profits, 
which are said to be synonymous’). 
(3) Under exceptional circumstances 
showing an intended distinction there 
may be a difference in the meaning of 
the words “net profits’ and “prof- 
its,’ but usually they mean the same 
thing. Thomas v. Columbia Phono- 
graph Co., 144 Wis. 470, 129 NW 522, 
523. (4) In ordinary use the term 
‘profits’ generally means such as 
arise after all incomes and disburse- 
ments are considered and is thus 
equivalent to ‘net profits,’ unless 
they are stated to be “gross profits.” 
Gandia v. Hermanos, 17 Porto Rico 
780. (5) Net profits intended by an 
agreement that one receive a yearly 
sum “out of the profits’ of a business. 
Bond v. Pittard, 3 M. & W. 357, 360, 
150 Reprint 1182 [cit Bain v. Attna 
La Ins: Co:, Ont. 2338, 241]. - (6) 
As used in an agreement by which 
the parties were to prosecute certain 
claims for pensions against the gov- 
ernment and the “profits” were to be 
divided, the word does not mean gross 
profits, but imports the net amount 
made after deducting any proper ex- 
pense incident to the business, such 
as a fee paid to counsel. Jones v. 
Davidson, 2 Sneed (Tenn.) 447, 452. 
(7) “The expression, ‘the annual in- 
erease or profits’ [as used in a mar- 
riage settlement], may well mean the 
net annual increase or profits. In 
strictness, nothing, perhaps, can be 
annual increase—can be annual prof- 
its of a plantation with slaves, ex- 
cept what remains of the year’s prod- 


“profit,” are not of any real import.?5 
“gross profits” is sometimes used to designate the 
returns; this use of the term, however, is inaccu- 


[§ 3] C. Other Phrases.27 
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The term 


“Accumulated. prof- 


actual profit,”?® “actual profits,”*° “any prof- 
its or income,’”’’! “book profits,”’#? “cash net prof- 


ucts after a deduction of the year’s 
expenses.” Park yv. Tennille, 20 Ga. 
111, 118. (8) By “profits,’, as used in 
a certain decree of a court, “net prof- 
its’ was meant. Crichton v. Webb 
Press Co.; 113, La. 167, 191, 36.S 926, 
104 AmSR 500, 67 LRA 76. (9) As 
used in Act Congr. June 30, 1864 § 121 
(13 St. at L. 284), requiring banks to 
make returns of the ‘amount of profits 
which have accrued or been earned 
and received,” ‘‘profits’’ means net 
profits after deducting expenses in 
carrying on the business, and losses 
of whatever nature to which the bank 
is exposed in the legitimate prosecu- 
tion of its business, including embez- 


zlement. U.S. v. Central Nat. Bank, 
10 Fed. 612, 614. 
[b] “Profits,” as distinguished 


from “net profits,” is susceptible of 
the construction that it should include 
the difference between the actual cost 
and selling prices; ‘‘net protits’? may 
be construed to mean what is left, aft- 
er deducting from the selling price 
the actual cost price togéther with all 
expenses incidental to the procure- 
ment of the property in the first in- 
stance and to its sale thereafter. 
roe y. Cain, 35 Wash. 353, 359; 77 

24. Buie v. Kennedy, 164 N. C. 290, 
80 SE 445, 446. 

[a] “There is no such thing.”— 
Last v. London Assur. Corp., 10 App. 
Cas. 438, 446. 

25. McDaniel v. State Fair, (Tex. 
Civ. A.) 286 SW 5138, 516. 

26. Buie v. Kennedy, 164 N. C. 290, 
80 SE 445, 446. See Dis. op. Lord 
Bramwell in Last v. London Assur. 
Corp., 10 App. Cas. 438, 446 (“profits,” 


sometimes, inaccurately, although 
conveniently, practically used as 
meaning the gross profits, that is, 


profits without deduction of outgo- 
ings). 

[a] For example, a crop has been 
held to be gross profits. In the case 
of a levy on a crop of a particular 
year, “it is presumed that a crop can- 
not be all net profits. It is to be pre- 
sumed that expenses are incurred in 
making a crop; and such expenses 
have to be deducted from the year’s 
gross profits, in order to bring to 
view the year’s net profits.’”’ Park v. 
Tennille, 20 Ga. 111, 118. , 

27.! Terms including “net profits” 
see Net § 8 text and notes 29-40. 

28. Hooper v. Federal Tax Comr., 
33 Austr. C. L. R. 458, 480 (“the ex- 
pression ‘accumulated profits’ is fa- 
miliar in judicial decisions and well 
known in the mercantile world for 
over 150 years. The true im- 
port of the term . . is that they 
are profits which the company has 
appropriated to some reserve account, 
whether that account be of a capital 
nature or not’). 

29. Lapham v. Tax Comr., 244 
Mass. 40, 45, 138 NE 708 (“ordinarily, 
actual profit which accrues 
from purchase and sale is the differ- 
ence between the cost and sale pric- 


30. In re Spanish Prospecting Co., 
Ltd., [1911] 1 Ch. 92, 101, 20 AnnCas 
677 [quot Fletcher Moulton, L. J., in 
Tooey v. C. L. Percival Co., 192 Iowa 
267, 273, 182 NW 403] (“in the absence 
of special stipulations to the contrary, 
‘profits’ in cases where the rights of 
third parties come in mean actual 
profits’). 

31. See Any § 6 text and note 11. 

32. See Gillean v. Bennett, (Tex. 
Civ. A.) 264 SW 229, 231. See also 
Master and Servant § 210 text and 
note 47. 
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come’ of every person from any source whatever, 
“income, gains, and profits,”4® “increase or profits, 
“mesne profits,”*> “neat profits,”’*® “not used with a 
view to profit,’47 “one-half the profits,’**% “operated 
for profit,”’*® “paper profits,”°° “profits and gains, 
“profits arising from any business,”°? “profits as may 
acerue,”*? “profits for the year,”>* “profits of a 


83. Fries v. Parr, 1839 NYS 220, 
226 (as used in a contract, to be con- 
strued in the sense of ‘net profits” 
at their actual ‘cash’ valuation, 
where the increase of the business 
was represented by assets, whether 
invested in stock, machinery, or out- 
standing accounts). 

34. Kreitz v. Gallenstein, 170 Ky. 
16, 185 SW 132 (as used in a contract 
involving tobacco, ‘‘clear profit’? was 
a net profit, that is, a profit above 
the price paid to the growers of the 
tobacco, plus the amount to be paid 
by the contract to one of the parties 
thereto, plus the warehouse charges). 
See also Clear 11 C. J. p 835 text and 
note 56. 

See Communion of Profits 12 
Cand. Dale. 

36. See Community of Profits 12 
Crs Deal, 

37. Hooper v. Federal Tax Comr., 
33 Austr. C. L. R. 458, 481 (“in Hollis 
Vi Allan, 12. Jur. N. S638) the-Vice- 
Chancellor [Kindersley] drew a dis- 
tinction between ‘current profits’ and 
other profits. That is to say, he drew 
a distinction between, on the one 
hand; ‘current profits’ of a given year, 
in which he included a surplus balance 
of profits of a previous year not ap- 
propriated to any fund, and, on the 
other hand, profits in a fund accumu- 
lated in previous years for any pur- 


Bain-v. Attna “LL. ‘Ins: Co.) 21 
Ont. 2338, 242 (profits which an in- 
surance company might, after mak- 
ing, in good faith, all reasonable or 
profitable provision for its safety 
and prosperity, divide among policy- 


holders). See also supra § 2. 

39. See Estimate § 4 text and note 
Be) 

40. See First 26 C. J. p 591 text and 
note 465. 

41. See Gain § 1 text and note 89. 

42. See Gain § 1 text and note 90. 


43. Lynch v. Turrish, 236 Fed. 653; 
660, 149 CCA 649 (‘‘ ‘income, gains, and 
profits’ are used in common parlance 
and as legal terms in contradistinc- 
tion to capital, property, and capital 
assets”). 

44. See Increase § 2 text and note 


83. 

Mesne profits: 

Dower § 228. 

Hjectment § 358. 

Entry, Writ of §§ 22, 23. 

Improvements § 58. 

Judgments § 1352 (recovery in eject- 
ment as conclusive in actions for 
mesne profits). 

Trespass to Try Title [38 Cye 1233]. 
46. See Neat 45 C. J. p 579. 

47. See Taxation [87 Cyc 933 text 
and note 40]. ; 

48. Chilberg v. Jones, 3 Wash. 
530, 28 P 1104 (as compensation for 
the purchase of hay, one half the 
amount realized for all the hay sold, 
by the persons for whom it was 
bought, over and above the entire ex- 
pense to them). 

49. Vera Chemical Co. v. State, 7% 
N. H: 473, 102 A.463 (tank ears of a 
chemical company in which it ships 
its products are “operated for prof- 
it under Es LOTT Cc Ll69 “se eta x= 
ing cars so operated, since it saves 
on containers, otherwise necessary, 
and gains trade by convenience to cus- 
tomers from their use). 


“clear profits,’?4 “communion of profits,”®® 
“community of profits,”*® “current profits,”’®? “divis- 
ible profits,”#8 “estimated profits,”®® “first net prof- 
gains, profits and in- 


PROFIT OR PROFITS © 


9942 
44 


51 


ing.*° 


50. See Paper § 2. 

51. See Gain § 1 text and note 91. 
See also Landlord and Tenant § 1042 
note 24 [d]. 

52. Hickman vy. Federal Comr. of 
Taxation, 31 Austr. C. L. R. 232, 241 
(‘in my opinion the expression ‘prof- 
its arising from any business’ as 
used in the war-time profits Tax As- 
sessment Act means ‘profits arising 
from the carrying on of any busi- 
ness’, or, in other words ‘trading prof- 
its): 

“Trading profits’ see infra note 63. 

53. Morris v. Shepard, (N. J. Ch.) 
538 A 172, 174 (“such profits as may 
accrue’ on the capital stock of a 
company formed only for the develop- 
ment and sale of a certain tract of 
land, as used in an agreement to com- 
pensate for services, are not “‘the or- 
dinary: dividends which are annually 
declared out of the yearly earnings of 
an ordinary trading corporation which 
is organized to continue for a long 
term of years, and whose profits re- 
sult from reinvesting and turning over 
its funds periodically. [but] 
those which will from time to time 
and finally be derived from the sale 
of the lands of the corporation orig- 
inally purchased by it’). 

54. Dent v. London Tramways Co., 
16 Ch. D. 344, 354 [quot Hazeltine v. 
Belfast, ete., R. Co., 79 Me. 411, 417, 
10°A7328, 2 AmSR $330} (“Profits for 
the year’ .. . . mean the surplus 
in receipts, after paying expenses 
and restoring the capital to the posi- 
tion it was in on the lst of January 
in that year’’). 


55. See supra note 52. 
56. Mersey Docks, etc. v. Lucas, 8 
App. Cas. 891, 903 (“ ‘profits of the 


concern,’ in the sense of the produce 
or value which could properly be de- 
scribed as ‘profit of the concern,’ 
and that surely would be all the net 
proceeds of the concern after deduct- 
ing the necessary outgoings without 
which those proceeds could not be 
earned or received’’). 

57. Fischer v. Potamkin, 295 Pa. 
222, 226, 145 A 1381 (in a contract, by 
which a party is to have a share of 
profits to be made by reason of a sale, 
the profits referred to are those “to 
be made,” not those actually made; 
“profits which are represented by a 
purchase-money mortgage to be paid 
in six months may well be said to be 
‘profits to be made’’’). 

58. Herbert v. Shanley Co., 242 U. 
S. 591, 594, 37 SCt 232, -61 L. ed. 513 
(in copyright law). See generally 
Copyright and Literary Property § 
317 et seq. 

[a] Broadcasting.—W itmark Vv. 
Bamberger, 291 Fed. 776. 

[b] Playing music in motion pic- 
ture theater.—Harms v. Cohen, 279 
Fed. 276. 


age See Hstimate § 4 text and note 
130 See Rents and Profits [34 Cye 


Tis 

Equivalent to: 

a og see Income § 5 text and note 

“Tssue” see Issue § 15. 

“Net income” see Income § 8 text and 
note 41 [c]. ’ 

“Profits and gains” see Gain § 1 text 
and note 91; Landlord and Tenant 
§ 1042 note 24 [d]. 


trade,”>> “profits of the concern,”>* “profits to be 
made,”®? “publicly for profit,”®’ “realized profits,’°® 
“rents and profits,’®° “surplus profits,”°* “trade 
profit,”°2 “trading profits,”®* “undistributed prof- 
its,’** “undivided profits,”®> “undrawn profits, 
“vearly profit.”97 

[§ 4] D. As Adjective. “Profit” may be employed 
as an adjective.®® 

Profit and loss account has a well recognized mean- 
The account called the “profit and loss ae- 
count,” whether of a company, a partnership, or an 
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61. See Surplus [37 Cye 614]. 

62. Erichsen v. Last, 8 Q. B. D. 
414, 419 (where Brett, L. J., in ap- 
plying the provisions of an income 
tax act to a cable company, said: “If 
instead of doing themselves the car- 
riage of the message abroad, the 
company employ somebody else to 
do it, what they pay such person for 
doing this, and which includes, no 
doubt, the ordinary trade profit of 
such person, is the cost of the com- 
pany in the carriage, but if the com- 
pany were to do this themselves the 
trade profit on it would be no part of 
the cost, because if one might deduct 
the trade profit, one would deduct the 
whole, and so it might be said the 
company made no profit at all. It is 
obvious therefore to me that the com- 
pany cannot, in respect of any part 
of the line which they have abroad, 
deduct not merely what it would cost 
the company to maintain it, but what 
is called trade profit’). ? 

63. Hickman v. Federal Tax Comr., 
31 Austr. C. L. R. 232, 241, 240 (“‘prof- 
its arising from the carrying on of 
any business or, in other wards, ‘trad- 
ing profits’ . . . an expression 
which imports the continuance and 
not the extinction of the trade or busi- 
ness in which the-profits arise;” hold- 
ing therefore, that no portion of the 
purchase money received on the sale 
out-and-out of a business and its as; 
sets as a going concern can proper- 
ly be regarded as trading profits). 

64 Peake v. Thomas, 222 Ky. 405, 
407, 300 SW 885 (‘there is a distine- 
tion well known in corporate book- 
keeping between surplus and undis- 
tributed profits, the former being such 
part of the excess in the value of the 
corporate assets as is treated by the 
corporation as part of its permanent 
capital, while the latter designates 
such part of the excess as consists 
of profits which have neither been dis- 
tributed as dividends nor carried to 
surplus accounts’’). ‘Surplus profits” 
see Surplus [37 Cye 614]. 

65. Edwards v. Douglas, 269 U. S. 
204, 214, 46. SCt 85, 70 L. ed. 235; Har- 
der v. Irwin, 285 Fed. 402, 409. 

; “Wndivided profits” as not included 
nm: 
“Money” 

note 5. 
eee ae see [87 Cye 613 note 63]. 

66. n re Spanish Prospecting Co., 
itd, LIS st Chee on 20 PA ohh? 
677 (“Lindley L. J. in In re Bridge- 
water- Nav. Co., [1891] 2 Gh. 317 
-. +» points out that although while 
the company was carrying on busi- 
ness debts owing to it were underes- 
timated, this was done from motives 
of prudence, but that when the actual 
value was known the difference be- 
tween the estimate and ascertained 
value really represented undrawn 
profits. “In the present case no esti- 
mate was put upon the debentures, 
and the result is that the entire pro- 
ceeds realized by the liquidator should 
be treated as undrawn profits arising 
from the company’s business”). 

67. See Taxation [37 Cyc 707 note 
7]. See also Income § 7. 

68. See cases infra note 67. 

69. Meares v. Acting Federal Tax 
Comr:, 24 Austr., CF LR.) 369/5372: 


see Money § 7 text and 


$e ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


PROFIT OR PROFITS—PROHIBIT 


individual, is an account showing the transactions of 
the business adventure during a given period, usually 
a year or half year, in which are entered on one side 
amounts received, and on the other the expenditure 
incurred during the same period in producing those 
receipts; the difference shows the profit or loss for 
that period;*® the gain or loss arising from goods 
bought or sold, or from carrying on any other busi- 
ness, the former of which, in bookkeeping, is placed 
on the creditor’s side, the latter on the debtor’s side.*1 
No account until collected, it has been said, should be 


charged as a profit.7? 
PROFITABLE.” 
PROFITEERING.** 


intrinsie worth.*® 


70. Meares v. Acting Federal Tax 
Comr., supra. 

[a] It is of essence of the ac- 
count that it is for a stated period; 
but it is not a necessary part of the 
account that it should show how the 
profit, if any, has been or is intended 
to be disposed of, or how the loss, if 
any, has been or is intended to be 
made up; it is not unusual, however, 
to include suc'n information. Meares 
vy. |Actinge Federal “Tax Comr., 24 
Austrs Cs ilas KR. 369, 0372. 

{b] Anything subsequently: real- 
ized on the account, closed at the,end 
of a fiscal year, goes to increase the 
net profits of the next or some suc- 
ceeding year; anything included in 
the profits of any fiscal period which 
afterward turns out to be a loss goes 
to diminish the net profits of the next 
or some succeeding year. Thomas v. 


Columbia Phonograph Co., 144 Wis. 
470, 129 NW 522. 

71. Wharton L. Lex. 

72. Mackey v. Millar, 6 Phila. 


(Pa.) 527, 528 (a profit on the sale 
of certain goods on a credit that has 
not expired cannot be passed “as a 
profit to the account of profit and 
loss consistently with the principles 
of book-keeping; obviously its place 
Gis) Biv IOC Mie eld. | theres but 
under the head of goods sold or bills 
receivable’’). 

[a] Bad accounts may be charged 
to profit and loss. McCulsky v. Klos- 
terman, 20 Or. 108, 112, 116, 25 P 366, 
Oi A, Sb) Cn its! miereantile 
sense [of ‘outstanding accounts’] 
when net profits are to be ascer- 
tained, it means such accounts as 
are deemed good and collectible, and 
from which accounts. deemed to be 
bad and uncollectible have been seg- 
regated and- charged to profit and 


loss) Again, - “bad ‘accounts’. 2. 
would be written up as profit and 
loss’). 

73. La] “Available” distin- 


guished.—‘‘We do not agree with the 
learned auditor in this narrow con- 
struction of the meaning of the word 


available. He, it seems to us, very 
nearly gives it the signification of 
profitable. As a mining venture for 


profit, the coal under the creek was 
probably not available; that, physi- 
eally, it could be all mined is per- 
haps clear from, the testimony; that 
it would not be profitable to mine it 
all out for, the coal alone is also 


clear.’ In re Redstone Oil, etc., Co.’s 
Dissolution, 207 Pa. 125; 128, 56 A 
Boo. Available? 6 Ch J. p Sil. 

74. Constitutional Law §§ 131, 841 


(business as subject of police pow- 
er), §§ 459-466 passim (right to dis- 
pose of property), §§ 900, 1086 (reg- 
ulation of sales of goods). 

Food § 23 note 99 (war regulations 
as to price of). - 

75. Ala. Acts’ (1919) p) 1088 § = 2 
{quot State v. Goldstein, 18 Ala. A. 
587, 98 S 308 (holding provision un- 
constitutional) ]. See Profiteering 
Act of 1919 (9 & 10 Geo. V c 66 § 


o 


Selling or offering for sale 
any article or commodity of food, clothing, fuel, or 
other necessity of life with the intent of obtaining a 
fraudulent or grossly excessive price over its true or 
It involves the acquisition of ex- 


er.e2 


PROGENY.*! 


cessive profits.76 
PROFITS A PRENDRE.’7 
PROFITS A RENDRE. A term which includes 


rents and services.?8 

PRO FORMA.’ 

PROFOUND SLUMBER. A physical or other 
disability to leave the position occupied by the sleep- 


PROGRESS.®2 
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PROGRESSIVE. ®? 
PROGRESSIVELY.*¢ 


ub Gs 


76. New Standard D. [quot Mount 


RN es TUS Ore 568,247 P85: 
fa] “A term of reproach and dis- 


honor.”—In an action for libel, where 
the alleged defamatory article states 
that “we do not believe such attempt- 
ed graft and profiteering should be 
countenanced, as it reflects upon the 
medical profession when allowed to 
continue unchecked,” it plainly ap- 
pears from the record itself that the 
term ‘profiteering’ was used as a 
term of reproach and_ dishonor. 
ee v. Welsh, 118 Or. 568, 588, 247 


77. See Easements §§ 10-12. 
Cross references: 


Deeds § 40 
Fish § 2. 
Game §§ 5, 6 


Licenses § 174 (profits & prendre dis- 
tinguished from). 

Mines and Minerals §§ 554-581. 

Navigable Waters § 158 (right to sea- 
weed), § 226 (power of state to 
grant rights in lands under), § 226 
note 33 [c] (grant by state of right 
to take sand or gravel from the 
beds of streams or lakes), § 278 
(separation of land and right of 
hunting). 

Perpetuities § 24 (profits & prendre as 
present interests). 

Vendor and Purchaser [39 Cyc 1498 
(contract for sale of timber as an 
encumbrance), 1499 (right to re- 
move minerals as encumbrance) ]. 

Waters [40 Cyc 740 et seq (trans- 
fer of water rights), 845 text and 
note 29 (right to take ice as sub- 
ject of grant)]. 


78. Hammond Nisi Prius 192 [cit 
Bouvier L. D.]. 

79. See Pro § 

80. Alabama, etc., R. Co. v. Ham- 


ilton, 135, Ala, 343, 33 “Sh 157,159. 
81. As meaning: 

“Child” or “children” see Child § 2 
text and note 77. : 

“Tssue”’ see Issue § 2 text and note 26. 
82. Contracts: 

As severable because of payment as 
work progresses see Contracts § 


530. 

Executory, as dissolved by war see 
War [40 Cyc 321]. 
Phrases: 


“During the progress of the settle- 
ment of the estate’ see During 19 
Cc. J. p 839 text and note 33. 


“In progress’ see In § 8 text and 
note 80. 
83. [a] “Progressive ren t.”— 


Goldsmith v. Orr, 89 -L. J. K. B.-901 
(construing Increase of Rent and 
Mortgage Interest [Restrictiohs] Act 
OS tere 

Emergency rent laws see Landlord 
and Tenant §§ 1165-1182. 

Inheritance tax as graded or pro- 
gressive see Internal Revenue § 97 et 


Sect Daxacone [tow \OyGrwoob, load 
note 70]. 
84 Victor Talking Mach. Co. v. 


Duplex Phonograph Co., 177 Fed. 248, 
249 (‘“propelled,” in a claim for a 


PRO HAC VICE.®® 


PROHIBETUR NE QUIS FACIAT IN SUO 
QUOD NOCERE POSSIT ALIENO.*é 
PROHIBIT.** An active transitive verb,** mean- 


ing to forbid, especially by authority,’® or legal en- 


patent of an improvement in a ma- 
chine for recording and reproducing 
sound, is the equivalent of “progres- 
Sively fed’’). 

85. . See Pro § 2. 

86. A maxim meaning “It is pro- 
hibited for one to do on his own prop- 
erty that which may injure anoth- 
er’s.” Peloubet Leg. Max. See Nui- 
sances 46 C. J. p 635 et seq. 


[a] Used with: (1) “Sic utere 
tuo ut alienum non laedas.” See Grif- 
fin v. Fairmont Coal Co., 59 W. Va. 


480, 542, 53 SE 24, 2 LRANS 1115; 
Deane v. Clayton, 7 Taunt. 489, 498, 
2 ECL 461, 129 Reprint 196 [quot 
Jacob L. Grammar]; Aldred’s Case, 
9 Coke 57b, 59a, 77 Reprint 816. (2) 
“Sic utere tuo ut alienum non 
laedas.” See [386 Cyc 436]. 

[b] Applied in: Conrad v. Balti- 
more, etc., R. Co: 64. Wii Vaw 176, £73; 
61 SE 44, 16 LRANS 1129 (quoted as 
“prohibetur quis faciat in suo quod 
nocere possit alieno’’); Griffin v. 
Fairmont Coal Co., 59 W. Va. 480, 
542, 538 SH 24, 2 LRANS 1115 (quoted 
as “prohibetur quis faciat in suo 
quod nocere possit alieno”’ together 
with “sic utere tuo ut alienum non 
laedas (so use your own as not to in- 
jure another’s property)” as ‘‘max- 
ims enforced by all the courts, known 
to our jurisprudence. They are a 
part of the common law, and.as old 
as the law itself. No man can free 
himself from their operation except 
by a contract which expressly exon- 


‘erates him from the burden of them. 


They are rigidly and vigorously en- 
forced by this Court’); Deane v. 
Clayton, 7 Taunt. 489, 499, 2 ECL 461, 
129 Reprint 196 (‘‘This principle is, 
in all its parts, restrictive of the use 
a man may make of his own property. 
It shows he is not to make any use 
he pleases of it, but that he is so to 
use it, as not thereby to injure an- 
other: he must look forward to the 
Situation “of others: 2s". ite; is 
not to injure another in the enjoy- 
ment of ‘his rights or property. 
Hvery case of (what is ordinarily 
ealled) nuisance . . whether by 
setting up a noxious trade, a noisy 
occupation, or by erecting a building 
which darkens another’s lights, is an 
instance fully within the rule, and 
governed by it’). See Aldred’s Case, 
9 Coke 57b, 59a, 77 Reprint 816. 
87. Compared with: 
“Wxclude”’ see 23 C. J. p 274 text and 
note 19. 
“Restrain”’ see 
notes 36, 5 
Injunctions see 32 C. J. p 1 et seq. 
“Prohibition” post. 
Prohibition, writ of post. 
“Prohibitory” post. 


[34 Cyc 1681 text and 


88. Rose v. State, 1 Ga. A. 596, 58 
SE 20, 22. 

89. Standard D. [quot Rose v. 
State, supra]; Timm v. Caledonia 


Station, 149 Mich. 328, 112 NW 942. 
[a]. As applied to sale of spirit- 
uous liquors, “prohibit” implies some 
positive act done by authority. Rose 
y. State, 1 Ga, A. 596, 58 SE 20, 22. 
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actment;°° to interdict,®! that is, to stop altogeth- 
er;°? to hinder;®? to debar;°* to prevent.?® 
legal sense, the word implies some enactment for- 


bidding something.®® 


See also Intoxicating Liquors 33 C. 
J. p 480 et seq. | 

90. Standard D. 
State, supral 

{a] Similar definition.—‘'To for- 
bid-by law.’ Simpkins v. State, (Okl. 
Cra4249°RP 168, 170. 

91. Standard D. [quot Rose v. 
State, 1 Ga. A. 596, 58 SE 20, 22]. 

[a] Similar definition.—‘Strictly, 
the word ‘prohibit’ means to inter- 
dict by authority.” Timm v. Cale- 
donia Station, 149 Mich. 323, 324, 112 
NW 942. 

92. -Butte v. Paltrovich, 30 Mont. 
18, 75 P 521, 104 AmSR 698. 

93. Timm v. Caledonia Station, 149 
Mich, 323, 112 NW 942. 


[quot Rose v. 


94. Timm y. Caledonia Station, su- 
pra. 

95. Timm vy. Caledonia Station, 
supra; Simpkins vy. State, (Okl. Cr.) 


249 P 168, 170. 

[a] “Prevent” compared.—(1) In 
construing the power conferred by a 
city charter to “prevent” selling in- 
toxicating liquors, “in respect to ex- 
press grants of other police powers, 
sometimes the word ‘prohibit’ is used; 
and it is insisted that this indicates 
a change of legislative intent. The 
two words appear to be used indis- 
criminately, and as synonyms, ap- 
parently to avoid too frequent repeti- 
tion.” Ex p. Florence, 78 Ala. 419, 
424. (2) In discussing the rule that, 
in a grant of police power by a city 
charter, if there is a material altera- 
tion in the words or phrases used, a 
different intent may be inferred, ‘‘the 
difference between ‘prevent’ and ‘pro- 
hibit’ is not sufficiently material. If 
any difference, ‘prevent’ is the strong- 


PROHIBIT 


In its 


“Prohibited.” Phrases: “Otherwise prohibited,’”®? 
“prohibited by law,’”®* “prohibited from running at 
large,”®® “prohibited liquors,”! “prohibited liquors or 


beverages,” “prohibited marriage.”® 


er word, conveying the idea of pro- 
hibition, and the use of the means 
necessary to give it effect.” Ex p. 
Florence, supra. 


96. Rose v. State, 1 Ga, A. 596, 58 
SE 20, 22. 

[a] Penalizing may imply pro- 
hibiting. James v. State, 124 Ga. 72, 
52 SE 295; Nelson vy. State, 17 Ind. 
A. 403, 46 NE 491. 

[b] “Regulate” distinguished.— 
(1) Not synonymous. Cantril v. 


Sainer, 59 Iowa 26, 12 NW 753; Peo. 
v. Gadway, 61 Mich. 285, 28 NW 101, 
1 AmSR 578 [foll In re Hauck, 70 


Mich. 396, 407, 409, 38 NW 269]; 
Simpkins v. State, (Okl. Cr.) 249 P 
168, 170. (2) “Regulate and prohibit 


have different and distinct meanings, 
whether understood in the ordinary 
and common signification, or as de- 
fined by the courts in construing stat- 
utes to regulate the sale of 
liquor implies, ex vi termini, that the 
business may be engaged in or car- 
ried on, subject to established rules 
or methods. Prohibition is to pre- 
vent the business being engaged in 
or carried on, entirely or parttally. 
The two are incongruous. A title 
which expresses a purpose to regu- 


late, gives no indication of a pur- 
pose to absolutely prohibit.” Miller 
v. Jones, 80 Ala. 89, 96. (3) ‘Pro- 


hibition” as not equivalent of “regu- 
lation” see Prohibition post. 
Municipal Corporations § 250. ‘‘Reg- 
ulate” as implying power to prohibit 
see Regulate [34 Cye 1030 note 51]. 
[c] “Suppress” compare d.— 
“Sometimes used in a statute [Comp. 
L. (1897) c 87] in a manner indica- 
tive of the idea that they [the words] 


are not interchangeable or synony- 
mous.” Timm vy. Caledonia Station, 
149 Mich. 328, 324, 112 NW 942. 

97. Rose v. State, 1 Ga. A. 596, 
601, 58 SE 20, 22 (‘these general 
words are sometimes added to spe- 
cific enumeration in statutes out of 
abundance of caution, but they usual- 
ly mean nothing’’). 

98. Rose v. State, supra (‘when 
the Legislature used the words ‘pro- 
hibited by law’, it exhausted the sub- 
ject, and the addition of the words 
‘high license or otherwise’ was waste- 
ful and ridiculous excess’); Goyke 
v. State, 136 Wis. 557, 117 NW 1027, 
1029 (under Const. art 7 § 8, giving 
the circuit courts original jurisdic- 
tion of criminal and civil matters in 
all cases, not thereafter prohibited 
by law, the general jurisdiction of 
the circuit courts is ‘prohibited by 
jaw” when jurisdiction has been in 
terms or by necessary implication 
conferred upon some other court). 
See Confine 12 C. J. p 422 note 


1. Southern Express Co. v. State, 
188 Ala. 454, 66 S 115; Grant v. State, 
(Ala. A.) 120 S 465; Crews v. State, 
22 Ala. A. 564, 117°S 801. 

2. State v. Merrill, 203 Ala. 686, 
85 S 28; Wise v. State, 20 Ala. A. 145, 
101 S 155; Johnson v. State, 18 Ala. 
A. 508, 93 S 375; Fine v. Moran, 74 
Fla! 417, 77 S 533. 

3. Hunt v. Hunt, 23 Okl. 490, 494, 
100 P 541, 22 LRANS 1202 (quoting 
Stewart Marriage & Div. § 49, ‘a mar- 
riage which may at once be valid to 
all intents and purposes, and involves 
the parties or third persons in penal 
consequences’’). Marriage see 38 C. 
J. p 1268 et seq. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 653] 
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COONS 
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B. When Awarded [§ 153] p 714: 
: CROSS REFERENCES 
Injunction against actions and other legal proceedings | Mandamus to courts and judicial officers see Mandamus 
see Injunctions §§ 70-140. §§ 84-195. 
I. DEFINITION, DEVELOPMENT, AND GENERAL NATURE 
[§ 1] A. Definitions.t Prohibition is a legal rem- | are inadequate to afford redress,* prerogative in char- 
edy,? provided by the common law,* extraordinary in | acter to the extent that it is not always demandable 
the sense that it is ordinarily available only when the | of right,® to prevent courts,® or other tribunals,? 
usual and ordinary proceedings at law or in equity 


1. As adequate remedy preventing 3. See infra § 3. 6. See infra § 12. 
injunction see Injunctions § 47. au Seeuintray $4. } 7%. See infra § 12. 
2. See infra § 2. 5. See infra § 5. 
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officers,® or persons,® from usurping or exercising a 
jurisdiction with which they have not been vested by 


Jaw.t° 
“Writ of prohibition” 


law.11 In some jurisdictions the 
tion” is defined by statute.1? 


[§ 2] B. Historical Development. 
tion has been classified as an equitable remedy,!* 
historically it is a common-law remedy** of ancient 
It has been said that it is as old as the 
It was one of the prerogative 
writs of the king,!? having for its function the pres- 
ervation of right of the king’s crown and courts,*® it 


origin.1® 
common law itself.1® 


being considered contra coronam 


regiam for any courts to deal in that which they had 
not lawful warrant from the crown to deal in.1® 


8. See infra § 12. 

9. See infra § 12. 

10. See infra § 20. 

11. Fla.—Crill v. State Road Dept., 
6a 10, L178 799. 

Mo.—State v. Harty, 276 Mo. 583, 
208 SW 835. 

Mont.—State v. Second Judicial 
Dist. vo 22 Mont. 220, 56 P 219. 

Neuve Peo) v. Milliken, ES Sa Nes 
35, 39, 77 NE 872 [quot Spelling Ex- 
traordinary Rem. 8 1716]. 


Wyo.—State v. Weston County 


DisteGt,,.© Wyo. 2272.39) PP F49 
[a] Other definitions: (1) phe 
writ to prevent the exercise 


by a tribunal possessing judicial pow- 
ers of jurisdiction over matters not 
within its cognizance, or exceeding 
its jurisdiction in matters of which 
it has cognizance.”. Peo. v. Judge De- 
troit Super. Ct., (Mich.) 2 NW 919; 
Thomson vy. Tracy, CO Nee BL sis 
Peo. v. Doyle, 28 Misc. 411, 418, 59 
NYS 959 [aff 44 App. Div. 402, 60 
NYS 1088 (aff 162 N. Y. 659 mem, 
57 NE 1122 mem)]. To same effect 
Jackson v. Calhoun, 156 Ga. 756, 120 
SE 114. (2) “A high prerogative writ 
by which an inferior court is pre- 
vented from going outside of or be- 
yond its jurisdiction where there is 
no other adequate remedy.’ In re 
Weaver, 162 Wis. 499, 156 NW 459. 
(3) “An extraordinary writ, issued by 
a superior court to an inferior court 
to prevent the latter from exceeding 
its jurisdiction.” 'State v. Medler, 19 
N. M. 252, 258, 142 P 376. (4) “A pre- 
rogative writ issued from a superior 
tribunal to an inferior one to pre- 
vent usurpation of power by the lat- 
ter.”’ Priddie v. Thompson, 82 Fed. 
USO, eLoon. Co), An extraordinary ju- 
dicial writ issuing out of a court of 
superior jurisdiction and directed to 
an inferior tribunal for the purpose 
of preventing the inferior tribunal 
from usurping a jurisdiction with 
which it is not legally vested.” 
Hirsh v. Twyford, 40 Okl. 220, 223, 
139 P 318. (6) “A prerogative writ 
issued out of a superior court and di- 
rected to a judge of an inferior court, 
or to a party to a suit in an inferior 
court, or to any person whom ‘it may 
concern, commanding that no further 
proceedings be had in a particular 
case.’ State v. Stobie, 194 Mo. 14, 
96, 92 SW 191 [cit 10 Encyclopedia L. 
Eng. p 489]. (7) ‘An order directed 
by an appellate to an inferior court, 
forbidding the latter ‘to proceed fur- 
ther in the cause, on the ground that 
cognizance of the said cause does not 
belong to such court, but to anoth- 
er, or that it is not competent to de- 
cide it.’’ Iberia, etc., R. Co. v. Mor- 
gan’s Louisiana, etc., R., etc., A 
129 La. 492, 495, 56 S 417. (8) “An 
extraordinary writ issuing out of a 
court of superior jurisdiction, and di- 
rected to an inferior court, command- 
ing it to cease entertaining jurisdic- 
tion in a cause or proceeding over 
which it has no control, or where 


such inferior tribunal assumes to en-. 


ee ene 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


is that process by which a 
superior court prevents inferior courts, tribunals, 
officers, or persons from usurping or exercising a ju- 
risdiction with which they have not been vested by 
“writ of prohibi- 


PROHIBITION 


cery.?? 


[$§ 1-3 


remedy was most frequently employed in early times 
against the ecclesiastical courts to restrain thera from 
acting without jurisdiction.?° 
prohibition was an original, as distinguished from a 
judicial writ,?! and could only issue out of chan- 
In later times writs of prohibition became 
judicial writs issuing out of a court of law,?* and do 
not appear to have issued from a court of chancery 


Anciently, a writ of 


in any case in which a court of law might issue them, 


While prohibi- 


jurisdiction.?°® 


et dignatitatem 


The 


tertain a cause over which it has 
jurisdiction, but goes beyond its le- 
gitimate powers, and transgresses the 
bounds prescribed to it by law.” 
State v. Ward, 70 Minn. 58, 63, 72 NW 
825; State v. Evans, 88 Wis. 255, 263, 
60 NW 433. 

[b] As defined by Blackstone, it 
is a writ “directed to the judge and 
parties of a suit in any inferior court, 
commanding them to cease from the 
prosecution thereof, upon a sugges- 
tion, that either the cause originally, 
or some collateral matter arising 
therein, does not belong to that ju- 
risdiction, but to the cognizance of 
some other court.” 3 Blackstone 
Comm. p 112 [adopted in Camron vy. 
Kenfield, 57 Cal. 550, 553; Peo. v. San 


Francisco Election Comrs., 54 Cal. 
404, 406; Maurer v. Mitchell, 53 Cal. 
289, 291; Jackson v. Calhoun, 156 Ga. 


756, 120 SE 114; Washburn y. Phil- 
lips, 2 Metc. (Mass.) 296, 298; State 
v. Christ Church Parish Road Comrs., 
8 (Si Ci. 55; 57, 6i2 (Am D= 596 \Pal- 
estine v. Houston, (Civ. A.) 262 SW 
215 (writ of error dism 114 Tex. 306, 
267 SW 663); Leonard y.. Willcox, 
LOM Vtiu95, 142° AUT G2 Ts 

12. See statutory provisions. 

[a] In several jurisdictions the 
writ has been defined by statute in 
the following terms: “The writ of 
prohibition is the counterpart of the 
writ of mandate. It arrests the pro- 
ceedings of any tribunal, corporation, 
board, or person, whether exercising 
functions judicial or ministerial, 
when such proceedings are without 
or in excess of the jurisdiction of 
such tribunal, corporation, board, or 
person.” *Cal. CodéeCiv. Proes$) 11025 
Ida. Rev. St. (1887) § 4994; Mont. 
Code Civ. Proc. § 1980; N. D. Rev. 
Codes (1899) § 6123; S. D. Code Civ. 
Proc. (1903) § 777; Utah Rev. St. 
(1898) § 3654; Wash. L. (1895) ¢p 
119 § 29. 

[b] ‘An order from a circuit court 
to an inferior court of limited juris- 
diction, prohibiting it from proceed- 
ing in a matter out of its jurisdic- 
tion.” Crawford & M.\ Ark. Dig. 
(1921) § 7022; Ky. Civ. Code § 479. 
To same effect Morris v. Randall, 129 
Ky. 720, 112 SW 856; Thomas v. Da- 
vis, 110 SW 408, 33 KyL 569; Hughes 
v. Holbrook, 108 SW 225, 32 KyL 1210; 
Clark County Ct. v. Warner, 116 Ky. 
801, 76 SW 828, 25 Kyl 857; Camp- 
belisville Tel. Co. ve Patteson, 114 Ky. 
52, 69 SW 1070, 24 KyL 832; Gibbs v. 
Louisville, DD ttSavrenmAulal, 474, 26 SW 
186, 16 KyL 46. 

{c] “An order rendered in the 
name of the State, by an appellate 
court of competent jurisdiction, and 
directed to the judge and to the party 
suing before an inferior court, for- 
bidding them to proceed further in the 
cause, on the ground that the cog- 
nizance of the said cause does not he- 
long to such court, but to another, 
or that it is not competent to decide, 
it.” La. Code Pract. § 846. To same 
effect Andrews v. Whitney, 21 Ha- 


except during vacation, when the courts of common 
law were not open.”* And in this country these writs 
have never been issued but by a court of common-law 
In accord with, and subject to, gen- 
eral rules,?® the remedy of prohibition has been ac- 
cepted in the United States as part of the common- 
law system and employed in practice wherever it is 
suited to the arrangement of the judicial system.?? 

[§ 3] C. Nature of Remedy—1. In General. 
hibition, at common law, was a remedy against en- 


Pro- 


waii 264. 

13. Montezuma vy. Minor, 70 Ga. 191. 

14. Ark.—Ex p. Williams, 4 Ark. 
537, 38 AmD 46. 

Del.—Fouracre vy. White, 30 Del. 25, 
102 A 186. 

Ga.—Jackson v. Calhoun, 156 Ga. 
756, 120 SE 114. 

Me.—wNorton v. Emery, 108 Me. 472, 
81 A 671. 

Mich.—Hudson v. Judge Detroit 
Super. Ct., 42 Mich. 239, 3 NW 850, 
913; Peo. v. Judge Detroit Super. Ct., 
2NW 919. f 

Miss.—Planters’ Ins. Co. v. Cram- 
er, 47 Miss. 200. 

Mo.—State v. Stobie, 194 Mo. 14, 92 
Sw 191; State v. Hartman, 221 Mo. 
A. 215, 300 SW 1054. 

15. Jackson v. Calhoun, 156 Ga. 
756, 120 SE 114; State v. Stobie, 194 
Mo. 14, 92 SW 191; State v. Hartman, 
221 Mo. A. 215, 300 SW 1054; Hirsh 
v. Twyford, 40 Oki. 220, 139 P 312. 

[a] “As indicating its early ori- 
gin, it may be mentioned that Glan- 
ville, whose treatise, written about 
1181, is the earliest known work upon 
English law, gives several forms of 
the writ as then in use.” High Ex- 
traordinary Legal Rem. § 764 [cit 
Beame Translation of Glanville pp 56, 
9658.97. 981. 

{b] Oldest authenticated instance 
of grant of prohibition. was against 
the bishop in the third year of the 
reign of Edward III. State v. Stobie, 
194 Mo. 14, 92 SW 191 [cit 2 Rolle 
Abr. (1668) p 281]. 

108 Me. 472, 


16. Norton v. Emery, 

81 A 671; State v. Stobie, 194 Mo. 14, 
92 SW 191; Holladay v. Hodge, 84 S. 

17. Jackson v. Calhoun, 156 Ga. 

, 120 SE 114. 

18. State v. Eby, 170 Mo. 497, 71 
SW 52; Oldis v. Donmille, Show. P. 
€,. 58.1 Reprinte40, 

{a] “The foundation for the writ 
of prohibition, as shown by the old 
books, consisted of: ‘Ist, contempt of 
the crown, and disherison of it in 
taking on them judicial power where 
they have no right; 2nd, is a damage 
to the party.’ [Ede v. Jackson, 
Fortese. 345, 92 Reprint 883].’”’ State 
v. Eby, 170 Mo. 497, 519, 71 SW 52. 

19. 2 Coke Inst. p 602. r 
We v. Stobie, 194 Mo. 14, 92 


21. Stein v. Morrison, 9 Ida. 426, 
15°P (24634 Planters’ Ins. Co:*vi Gram-= 
er, 47 Miss. -200. 

“Original writ” defined 
inal § 2 note 85. 

22. Planters’ Ins. Co. v. Cramer, 
47 Miss. 200. 

23. Smith v. Whitney, 116 U. S. 
167, 6 SCt 570, 29 L. ed. 601; Plant- 
ers’ Ins. Co. v. Cramer, 47 Miss. 200. 

24. Smith vy. Whitney, Tt6 "U.S: 
167. 6 SCt 570, 29 L. ed. 601. 

25. Smith v. Whitney, supra. 


. 91, 65 SE 952. 


see Orig- 


26. See Common Law § 23. 
27. Ex p. Williams, 4 Ark. 537, 38 
AmD 46; Planters’ Ins. Go. v. Cram- 


er, 47 Miss. 200. 


@ 
; 


Phe, yy Move 


§§ 3-4] 


croachment of jurisdiction.?8 


and function.®° 


28. Cal.—Camron v. Kenfield, 57 
Cal. 550; Peo. v. Election Comrs., 54 
Cal. 404; Maurer v. Mitchell, 53 Cal. 
289; Spring Valley Water Works v. 
San Francisco, 52 Cal. 111. 

Fla.—State v. Malone, 40 Fla. 129, 
Pay SPT 

Ida. 

757 PP) 246. 

Mich.—Hudson vy. 


Judge Detroit 


gs 
Super. Ct., 42 Mich. 239, 3 NW 850, 913. 
N. 


Y.— Thomson v. Tracy, 60 N. wes 
31: Peo. v. Nussbaum, 32 Mich. 1, 66 
NYS 129. 

Okl1.—Hirsh v. Twyford, 40 Okl. 220, 
Sie melon 

Va.—Burch y. Hardwicke, 23 Gratt. 
(64 Va.) 51. 

W. Va.—Johnston v. Hunter, 50 W. 
Va. 52, 40 SE 448; McConiha v. Guth- 
rie. 21 W. Va. 134. 

29. Ark.—Ex p. Williams, 4 Ark. 
537, 38 AmD 46. 

Cal. Camron y. Kenfield, 57 Cal. 
550; Peo. v. Election Comrs., 54 Cal. 
404; Maurer v. Mitchell, 53 Cal. 289; 
Spring Valley Water Works v. San 
Francisco, 52 Cal. 111. 

Ida.—Stein v. Morrison, 9 Ida. 426, 
75 P 246. 

Mo.—Thomas v. Mead, 36 ae 232. 

N. Y.—Appo v. Peo., 20 N. Y. 531. 


30. Exp. Williams, 4 Ark. 3 7, 545, 
28 AmD 46: Peo. v. Milliken, 185 N. 
Y. 35,°77 NE 872. 


“As we have no statute upon the 
subject, the common law, with all its 
incidents, is, of course, as far as ap- 
plicable, in force here, and it only 
becomes necessary so to mould the 
remedy, as to render it available un- 
der our system of jurisprudence, pre- 
serving, as far as practicable, all its 
common law attributes.” Ex p. Wil- 
liams, supra. 

[a] Statutes regulating practice 
in issuing and enforcing the writ 
leave its nature, object, and func- 
tion, as well as the facts governing 
the issue thereof, to be regulated by 
soe common law. Peo. v. Wyatt, 186 


Ys So, a Oren Sol) tate 113. App, 
Div. sla 99 NYS 114]; Fortuna Est. 
v. Texidor, 26 Porto Rico 33. 

31. See infra § 87. 


32. U. S.—Ex p. United States, 263 
WS yess 9s 44S Ct. 130, 63" ee eda 35% 
Smith v. Whitney, 116 U. S. 167, 6 SCt 
570, 29 L. ed. 601; Priddie v. Thomp- 
son, 82 Fed. 186. 

Ark.—Caldwell v. Dodge, 15 SW 
(2d) 318; Order of Railway Conduc- 
tors v. Bandy, 177 Ark. 694, 8 SW (2d) 
448; Macon v. LeCroy, 174 Ark. 228, 
295. SW 31. 

Cal.—Hevren v. Reed, 126 Cal. 219, 


pseu e oo. 
State Road Dept., 96 


Fla.—Crill v. 
Fla. 110, 117 S 795; State v. Malone, 
160 Ga. 
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Ga.—Shirley v. Gardner, 
338, 127 SE 855; Jackson v. Calhoun, 
156 Ga. 756, 120 SE 114; Macon vy. 
Anderson, 155 Ga. 607, 117 SE 758. 

Ida.—Stein v. Morrison, 9 Ida. 426, 
75 P 246 

Ind.—State v. Gleason, 187 Ind. 
297, 119 NE 9; Jasper County v. Spit- 
ler, 13 Ind. 235. 

Ray Cop 


La.—lIberia, etc., v. Mor- 


gan’s Louisiana, etc., R., etce., Co., 129 
La. 492, 56 S 417. , 
Mass.—Washburn y. Phillips, 2 


Its office was to re- 
strain subordinate courts and inferior judicial tri- 
bunals from extending their jurisdiction.?® In adopt- 
ing the remedy the courts have almost universally 
preserved its original common-law nature, object, 
Thus, while the office of the remedy 
is In some jurisdictions enlarged or restricted by 
constitutional or statutory provisions,*! as adopted 
in most jurisdictions, its proper function is to pre-_ 
vent courts, or other tribunals, officers, or persons, 
from usurping or exercising a jurisdiction with which 
they are not vested by law,°? and to confine them to 
the exercise of those powers legally conferred.*? 
Where a constitution or statute confers authority to 
issue the writ of prohibition, without using other 
terms enlarging or restricting the office of the writ, 


PROHIBITION 


country.°7 


an 


| Mete. 296, 

Mich.—Peo. v. Judge Detroit Su- 
per. Ct., 2 NW 919. 

Minn.—State v. Ward, 70 Minn. 58, 
72 NW 825. 


Mo.—State v. Broaddus, 234 Mo. 
358, 1837 SW 268; State v. Reynolds, 
209 Mo. 161, 107 SW 487, 123 AmSR 
468, 15 LRANS 963;. State v. Riley, 
203 Mo. 175, 101 SW 567,912 LRANS 
900; Kalbfell v. Wood, 193 Mo. 675, 
92 SW 230; State v. Green, (A.) 17 
SW (2d), 629; State v. Stolte, CA.) 1 
SW (2d) 209; State v. Hartman, 221 
Mo. A. 215, 300 SW 1054. 

Mont.—State_ v. pra Judicial 
Ct., 22 Mont. 220, 56 P 219. 

N. M.—State v. Medler, 19 N. M. 
252, 142 P 376. 

N. Y.—Peo. v. Supreme Ct. Extra- 
ordinary Trial Term, 228 N. Y. 463, 
127 NE 486; Peo. v. ‘Milliken, 185 N. 
Ye Sad NE 872; Thomson y. Tracy, 
60 N. Y. 381; Hylan v. Finegan, 105 
Mise. 685, 174 NYS 45 [aff 187 App. 
Div. 727, 176 NYS 12 (rev on other 
Srounds!| 22MIN Ws AL 9 1L2/5) INO) Ts 
Peo. v. Shongo, 83 Misc. 325, 144 NYS 
885 [aff 164 App. Div. 908 mem, 148 
NYS 1137 mem]; Peo. v. Butler,'53 
Misc. 366, 103 NYS 329; Peo. v. Nuss- 
baum, 32 Misc. 1, 66 NYS 129; Peo. 
v. Doyle, 28 Mise. 411, 59 NYS 959 
[aff 44 App. Div. 402, 60 NYS 1088 
(aff 162 N, Y..659 mem, 57 NE 1122 
mem)]; Ex p. Braudlacht, 2 Hill 367, 
38 AmD 593. 

Oh.—Kelley v. State, 94 Oh. St. 331, 
114 NE 255; State v. Brough, 94 Oh: 
St Pst, 113 NE 683; State v. Clen 
Dening, 93 Oh. St. 264, 112 NE 1029. 

Okl.—Sewell v. Christison, 114 Okl. 
177, 245 P 632; Hirsh v. Twyford, 40 
Okl1. 220, 1389 P' 313; Atchison, etc:, R. 
Co. ve Love, 29 sOkle 738, 119 P 207: 


R. I.—Doyle v. Wade, 46 R. I. 239, 
126 A. ae Taylor v. Bliss, 26 R. I. 
16, he 39; 

‘Ss eins v. Christ Church Parish 


Road Comrs,., 8 8. C. L. 55,12 AmD 596. 
Tex. —Houston Ve Palestine, 114 

Tex. 306, 267 SW 663 [dism writ of 

error (Civ. A.) 262 SW 215]. 
Va.—Burch v. Hardwicke, 23 Gratt. 


(64 Va.) 51. 
Wash.—State v. Spokane County 
Super’; Ct... 427 Wash. 37; 220) P.:b; 


State v. Taylor, 54 Wash. 150, 102 
P 1029; Hindman vy. Colvin, 46 Wash. 
SG PSOE 138 O4: 

W. Va.—Johnston v. Hunter, 50 W. 
Va. 52, 40 SH 448; McConiha v. Guth- 
rie, 21 W. Va. 134. 

Wis.—In re Weaver, 162 Wis. 499, 
156 NW 459; Potter v. Frohbach, 133 
Wis. 112 NW 1087 

“A writ of prohibition is to prevent 
the exercise by a tribunal possessing 
judicial powers of jurisdiction over 
matters not within its cognizance, or 
exceeding its jurisdiction in matters 
of which it has cognizance.” Thom- 
son Vv. Tracy, SOUNiWeY. dle 37. 

“The office of a writ of prohibi- 
tion is to restrain excess or improper 
assumption of jurisdiction.’”’ Taylor 
Vn Bliss; 26) R.. 1,16, 17, 57-Aa939; 

“Its office is to restrain subordinate 
courts and inferior judicial tribunals 
from exceeding their] ju- 
risdiction.”’ Hevren v. Reed, 126 Cal. 
219, 221, 58 P 536 

33. Kelley v. State, 94 Oh. St. 331, 


Civil or criminal. 
prevent the hearing of a criminal charge, is a civil 
and not a criminal proceeding.?§ 

[§ 4] 2. Extraordinary Character. 
“extraordinary” 
in eases of necessity, and not for grievances which 
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the writ of prohibition as known to the common law 
without extension or enlargement of its scope is 
meant.** It has been held, however, that a constitu- 
tional provision authorizing the grant of prohibition 
is to be construed with reference to the scope of the 
writ as recognized in the particular jurisdiction at 
the time of its adoption.?® 
tion was always regarded in England as preventive 
rather than corrective,?® and is so regarded in this 


The remedy by prohibi- 


The writ, although issued to 


Prohibition is 
remedy,®° granted usually only 


114 NE 255; State v. Brough, 94 Oh. 
St. 115, 113 NE 683; Sewell v. Chris- 
tison,, 114 -Okl. 177; 245 P 632. 

34. Cal.—Camron v. Kenfield, 57 Cal. 
550; Maurer v. Mitchell, 53 Cal. 289. 

Ida.—Stein v. Morrison, 9 Ida. 426, 
(ASN 2d ALN 

Ind.—State v. Gleason, 187 Ind. 297, 
119 NE 9. 

Mont.—State v. Hogan, 24 Mont. 
379; 62 P 493, 51 LRA 958. 

Nev.—O’Brien v. Humboldt Coun- 
ty, 41 Nev. 90, 167 P 1007. 

Ss. D.—State v. Ewert, 36 S. D. 622, 
156 NW 90. 


Wash.—Winsor v. Bridges, 24 
Wash. 540, 64 P 780. 

35. Barnes v. Lehi City, (Utah) 
279 P 878. 

386. State v. Stobie, 194 Mo. 14, 92 
SW 191.5 

37. U. S.—uU. S. v. Hoffman, 4 


Wall. 158, 18 L. ed. 354. 
Cal.—Rose v. Imperial County Su- 
per. Cts, 80) Cals Av3'95 e752 3b eieps 
La. Thompson, 140 La. 
141, 72 S 844. ; 


Mich.—Hudson vy. Judge Detroit 
Super. Ct., 42 Mich. 239, 3 NW 850, 913. 
Mo.—State v. Stobie, 194 Mo. 14, 

92 SAY 191. 
. M.—State v. Ryan, 24 N. M. 176, 


173. 'p 858. 
N. Strahl, 113 Misc. 23, 


Y.—Peo. v. 
184 NYS 710. 

Utah.—Sheriff Salt Lake County v. 
Salt Lake County, 268 P 783; Hale v. 
Barker, 259 P 928; Campbell v. Dur- 
and, 39 Utah 118, 115 P 986. 

W. j\Va—Williamson v. Mingo 
County. Ct., 56 W. Va. 38, 48 SE 835, 
3 AnnCas 355; Haldeman v. Davis, 28 
W. Va. 324. 

“The writ of prohibition, as its 
name imports, is one which com- 
mands the person to whom it is di- 
rected not to do something which, by 
the suggestion of the relator, the 
court is informed he is about to do.” 
U. S. v. Hoffman, 4 Wall. (U..S.) 158, 
161. 18 L. ed. 354. 

“The office of the writ of prohibi- 
tion ts y) . not for the purpose 
of compelling action jon his part with- 
in his jurisdiction.” State v. Bol- 
linger, 219 Mo, 204, 224, 117 SW 1132. 

38. Rex v. Suck Sin, 20 Man. L. 
720, 18 CanCrCas 266. 

39. U.S.—Ex p. United States, wn 
U. S. 389, 44 Sct "130, 68 L. ed. 

¥la.—Crill v. State Road Dept., ar 
Fla. 110, 117 S 795; State v. State R. 
Commn., 79 Fla. 526, 84 S 444, 

Ga.—Jackson vy. Calhoun, 156 Ga. 
756, 120 SH 114. 

Ida.—Maxwell 387 Ida. 
767, 220 P 411. 

Me.—Curtis v. Cornish, 109 Me. 384, 
84 A 799; Norton v. Emery, 108 Me. 
472,,81,A. 671. 

Miss.—Crittenden v. Booneville, 92 
Miss. 277, 45 S 723, 131 AmSR 518. 

Mo.—State v. Henson, 217 SW 17; 
State v. Stobie, 194 Mo. 14, 92 SW 
191; State v. Sale, 188 Mo. 4938, 87 
SW _ 967. 

Nev.—Turner v. Langan, 29 Nev. 
281, 88 P 1088; Bell v. Esmeralda 
County First Judicial Dist. Ct., 28 
Nev. 280, 81 P 875, 113 AmSR 854, 1 
LRANS 8438, 6 AnnCas 982; Walcott 
VeuiWiellsS rou Nev iA, 224. 2 Soe a 
AmSR 478, 9 LRA 59. 


v. Terrell, 
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may be redressed by ordinary proceedings at law or 
in equity.*° It is not a remedy in “the ordinary 
course of law.’’41 
_[§ 5] 3. Prerogative Character. The writ of pro- 
hibition is one of the so-called “prerogative writs.’’*? 
Anciently it was prerogative in the strictest sense,** 
but now it is prerogative only in the sense that it is 
not always demandable as of right,** and ordinarily 
issues in the name of the state or sovereign.*t® 
[§ 6] 4. Collateral Character. An application for 
the issuance of a writ of prohibition is an original 
proceeding or suit;*® although the remedy can oper- 
ate only to restrain a pending action or proceeding 
and cannot be used to prevent the institution of an 
action,*’ it is not a part or continuation of the pro- 
hibited proceeding, by removing it from one court to 
another for the purpose of adjudication in the lat- 
ter ;*8 but it is wholly collateral to that proceeding.*® 
It is in effect a proceeding between two courts, a 
superior and inferior,®® and is the means whereby 
the superior exercises its due superintendence over 
the inferior and keeps it within the lmits and 
bounds of the jurisdiction prescribed to it by law.®? 
[§ 7] D. Prohibition and Other Remedies Distin- 
guished—1. Mandamus.®? Prohibition is, in a sense, 
the counterpart of mandamus,’ in that it prevents,’ * 
while mandamus compels,°® action. “Prohibition” is 
defined by statute in some jurisdictions as the coun- 
terpart of mandamus.*® However, the word “coun- 
terpart,” as used in such statutes, is designed merely 
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to illustrate the operation of the writ of prohibition 
when used in a proper ease,’ and is not intended to 
enlarge or add to the class of cases in which resort 
to the remedy may be had.°* 

[§ 8] 2. Certiorari. Although similar to prohibi- 
tion in that it will he for want or excess of jurisdic- 
tion,®® certiorari is to be distinguished from prohibi- 
tion by the fact that it is a corrective remedy used 


‘for the reéxamination of some action of an inferior 


tribunal,®® and is directed to the cause or proceed- 
ing in the lower court and not to the court itself,®? 
while prohibition is a preventative remedy issuing to 
restrain future action,®? and is directed to the court 
itself.°? Statutory provisions changing the common- 
law features of prohibition sometimes create fur- 
ther distinctions.®# 

[§ 9] 3. Injunction. While prohibition is sim- 
ilar to the remedy by injunction against proceedings 
at law in that the object of the former,®° as well as 
of the latter,®® is the restraint of legai proceedings, 
the remedies are to be distinguished by the fact that 
an injunction is directed only to the parties litigant, 
without in any manner interfering with the court, 
while a prohibition is directed to the court itself, 
commanding it to cease from the exercise of a juris- 
diction to which it has no legal elaim.®? 

[§ 10] 4. Procedendo. Procedendo commands an 
inferior court to proceed to judgment,®® while pro- 
hibition prohibits courts from acting in causes that 
do not belong to them.®® 


II. DISCRETION AS TO GRANT OF WRIT 
[§ 11] While a writ of prohibition may-go as a | matter of right™® where the absence of jurisdiction 


N. M.—State v. Medler, 19 N. M. 
252, 140 P 376; Pickering v. Justice 
of Peace San Juan County Precinct 


Nor SONG omits i) 609%" in 
coln- Lucky, etc., Min. Co. v. New 
Mexico First Judicial Dist. Ct., 7 N. 


M. BBs 38 P 580. 

N. Y.—Peo. v. Supreme Ct. Extraor- 
dinary Trial Term, 228 N. Y. 463, 
127 NE 486; Peo. v. Westbrook, 89 N. 
Y., 2525 Thomson v. Tracy, 60 N. ye. 
eq he Mitchel v. Cropsey, 177 App. Div. 
663, 164 NYS 336; Peo. v. Dayton, 120 
App. Div. 814, 105 NYS 809 [rev on 
other grounds’ sub nom Metz v. Mad- 
dox, 1897 N, Y. 460, 82 NE 507, 121 
AmSR 9091; Hylan v. Finegan, 105 
Misc. 685, 174 NYS 45 [aff 187 App. 
Dia 63.4; "176 NYS 12 (rey on other 
grounds 227 N. Y. 219, 125 NE 97)]. 

Oh.—State v. Perry, 113 Oh. St. 641, 
150 NE 78; State v. Richards, 102 Oh. 
St. 455, 132 NE 23; Kelley v. State, 
GZ ON. Steyool, V4 NE 2555" State v. 
Brough, 94 Oh. St. 115, 113 NE 683; 
State v. Buse, 29 Oh. A. 302, 163 NE 
565; Allison v. Stevens, 23 Oh. A. 209, 
155 NE 652. 

Okl.—Harrington v. Nineteenth Ju- 
Gicial, Dist..Ct., 227 ,OK, 286,27 9 ue 
317; Kinney v. Vernor, 136 Okl. 166, 
276 P 750; Billings Hotel Co. v. Enid, 
717 Okl. 122, 186 P 1085; State v. Bar- 
nett, oc OkKl123) Wit Palroo: -Hinshiey, 
Twyford, 40 Okl. 220, 139 P 313; Mor- 
rison v. Brown, 26 Okl. 201, 109 P 237. 

RK. I.—Stevens v. Superior Che a4 aR: 
D282, 017) Av23 2. 

Sane: aday v. Hodge, 84 S. C. 
91, 65 SH 952. 

S. D.—Brandon Sav. Bank v. Swan- 
son, 222 NW 660. 

Tex Staples y. State, (Civ. <A.) 
244 SW.1064. 

W. Va.—White v. Roane County 
Court, 99 W. Va. 504, 129 SE 401. 

Wis.—State v. Evans, 88 Wis. 255, 
60 NW 433. 

Wyo.—State v. Weston County 
Dist. Ct., 5 Wyo: 227,39 P 749. 

40. See infra §§ 56-86. 

41. Maxwell v. Terrell, 37 Ida. 767, 


220 P 411. 

42. U.S.—Priddie v. Thompson, 
82 Fed. 186. 

Conn.—Whitehead v. Roberts, 


Conn, 251,’ 85 A’ 538; AnnG@aslol4a 
134; Sherwood v. New England Knit- 
ting Co., 68 Conn. 543, 37 A 388. 

Ida.—Maxwell vy. Terrell, 37 Ida. 


767, Hee 12) Al ite 

M Phillips, 2 
Metce. 296. 

Mo.—State vy. Stobie, 194 Mo. 14, 92 


SW 191 

Nev.—Turner v. Langan, 29 Nev. 
281, 88 P 1088; Bell v. Esmeralda 
County First Judicial Dist. Ct., 28 
Nev. 280, 81 P 875, 113 AmSR 854, 1 
LRANS 843, 6 AnnCas 982; Walcott 
v. Wells, 21 Nev. 47, 24 P 367, 37 Am 
SR 478, 9 LRA 59. 

N. M.— Pickering Ve UStiCem OF 
Peace San Juan County Precinct No. 
DiC NG MENS Geta 8 PP G19 

Oh.—State v. Brough, 94 Oh. St. 
115, 113 NE 683; State v. Clen Dening, 
93 Oh. St. 264, 4112 NE 1029. 

R. I.—Chew v. Superior Ct., 43 R. 
¥.-194, 110-A 605. 

Ss. C.— Holladay v. Hodge, 84 S. C. 
91, 65. SH 952. 

Wis.—In re Weaver, 162 Wis. 499, 
156 NW 459. 

“Prerogative writs” defined see Pre- 
rogative Writs 49 C. J. p 1333. 

43. See supra § 2. 

44. See infra § 11. 

45. See infra § 102. 

46. Houston v. Palestine, 114 Tex. 
306, 267 SW 663 [writ of error dism 
(Civ. A.) 262 SW. 215]. 

[a] Writ of prohibition is suit.— 
Weston v. Charleston, 2 Pet. (U. S.) 
449, 7 L. ed. 481. 

47. See infra § 17. 

48. Cath v. James, 12 Gratt. 
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49. Mayo v. James, supra. 

50. Mayo v. James, supra. 

51. Mayo v. James, supra. 

52. Mandamus generally see Man- 
damus § 1 et seq. 

53. See Mandamus § 13. 

Ss supra § 3. 

55. See Mandamus § 69. 

56. See supra § 1. And see Man- 
damus § 13. 

57. Maurer v. Mitchell, 53 Cal. 289. 

58. Maurer v. Mitchell, suyra; 
State v. Second Judicial Dist. Cts 22 


86 | Mont. 220, 56 P 219. 


59. See Certiorari § 26. 

60. See Certiorari § 3. 

61. See Certiorari § 2. 

62. See supra § 3. 

63. See infra § 108. 

64. See statutory provisions. 

[a] In Utah, under Code Civ. Proc. 
§§ 982, 983, the issuance of a writ of 
prohibition’ was authorized against 
one exercising either judicial or min- 
isterial functions when there was not 

t plain, speedy, and adequate remedy 
in “the ordinary course of law; while 
the statute regarding certiorari au- 
thorized its issuance only to a tri- 
bunal or person exercising judicial 
functions, and only when there is no 
appeal, “nor, in the judgment of the 
court, any plain, speedy, and adequate 
Beech Peo. v. House, 4 Utah 369, 

U9, HOSP Ssise 

65. See infra § 13. 

66. See Injunctions § 71 note 63 [alT. 

67. See Injunctions § 1 note 1 [da]. 

68. See Procedendo ante. 

69. “See supra, § 3. 

70. U. S—Ex p. Hussein Lufti 
Bey, 256 U. S. 616, 41 SCt 609, 65 Li 
ed. 1122, xp. Muir, 254 Us. ee: 
41 S€t 185, 65 I. ed. 388; Im re Tn- 
diana Transp. Co., 244 U. S. 456, 37 
SCt T7117, 6l i: seas 12535 in re Hugu- 
ley Mfg. Gon 1S4ety Se Ose coe eet 
455, 46 L. ed. 549; In re New York, 
bo Un So 23, lo. sCt teey 
39 L. ed. 246; In re Rice, 155) Us) Se 
396, 15 SCt 149, 39 L. ed. 198; Ex p. 
Phenix Ins. COs uses. 610, he SCt 
25, 30 L. ed. 274; Smith vy. Whitney, 
116 U.S. 167, 6 sct 570, 29 L. ed. 601. 

Ariz.—Van Dyke v. Gila County 
Super. Ct., 24 Ariz. 508,211 P 576: 
Crowned King Leer Co. v. Fourth Ju- 
dicial Dist. Ct., 7 Ariz. 268, 64 P 439. 

Cal.—Havemeyer v. San Francisco 
Super Ct) 484 Cal. e82in 24o) On Sis 
AmSR 192: 10 LRA 627; Auburn First 
Nat. Bank v. Lassen ‘County Super. 
Ctipl 2nCal Aes bea0 7.3 20 

CGonn.—Sherwood v. New ‘England 
Knitting Co., 68 Conn. 543, 37 A 388. 

Mo.—State v. Eby, 170 Mo. 497, 71 
SW 52. 

Oh.—State v. Brough, 94 Oh. St. 
215, ul s NB 6s. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is plain’? and application is made in proper time? 
by a party who has no other adequate remedy?* and 
has not lost his right thereto by misconduct or lach- 
es,‘* ordinarily the granting or refusal of the writ is 
discretionary,’® and it goes not as a writ of right, 
but as one of sound discretion to be granted or with- 
held by the court exercising supervisory control ac- 
cording to the nature and circumstances of each par- 
ticular case,’® more particularly where there is an- 
other remedy ;** or where the existence or absence of 
jurisdiction of the court whose action is sought to be 


Utah.—Oldroyd v. McCrea, 65 Utah 
142, 235 P 580, 40 ALR 230. 

Vt.—Leonard v. Willcox, 101 Vt. 
195, 142 A 762. 

B. C.—Re Army, etc., Veterans, 30 
B. C. 164, 61 DomLR 416, 36 CanCrCas 
83, Abie 3 WestWkly 29. 

\S.—Rex v. Jack, 49 N. S. 328, 


25 SD OMLE 700, 24 CanCrCas 385. 
Seas poo Lung v. Quebec, 31 Que. 


[a] In England (1) this is the view 
taken by the modern Mnglish decisions 
QHondon tv." Coxstin Rid Ay e239 
Farquharson v. Morgan, [1894] 1 Q. 
B. 552; Chambers v. Green, L. R. 
Eq. 552; Worthington vy. Jeffries, m 
Reloue. Ie 3879; Burder v. Veley, 12 
A.. & E. 233, 40 ECL 123, 113 Reprint 
801; Forster v. Forster, ABI eo St 
137, 116 HCL 187, 122 Reprint 430), 
(2) although, at one time, the grant- 
ing or refusal of the writ was con- 
sidered to be matter entirely within 
the discretion of the court (Clay v. 
Snelgrave, 1 Ld. Raym. 576, 91 Re- 
print; 1285s7°St. David vs Lucy; 1 Ld. 
Raym. 539, 91 Reprint 1260; Wharton 
v. Pits, 2 Salk. 548, 91 Reprint 463). 
(3) “The writ of prohibition at suit 
of a party is not, as it was thought to 
be by some eminent Judges at the 
close of the seventeenth century (see 
per Holt, C. J., Clay v. Snelgrave, 1 
Ld. Raym. 576, 578, 91 Reprint 1285, 
and the decision of the same Judge in 
Wharton v. Pits, 2 Salk. 548, 91 Re- 
print 463 overruled in Velthasen v. 
Ormsby, 3 T. R. 315, 100 Reprint 596), 
in the discretion of the Court. This 
erroneous opinion may in part ac- 
count for the fact that the cases re- 
ported to have occurred in the seven- 
teenth century and the early part of 
the eighteenth, under the head of pro- 
hibition, are not to be reconciled with 
one another, or with earlier and later 
authorities. The law upon this ques- 
tion of discretion is thus stated in the 
judgment of the Queen’s Bench in Bur- 
der v. Veley, 12 A. & E. 233, 263, 40 ECL 
123, 113 Reprint 801: ‘If called upon we 
are bound to issue our writ of prohibi- 
_tion as soon as we are duly informed 
that any Court of inferior jurisdiction 
has committed such a fault as to found 
our authority to prohibit, though there 
may be a possibility of correcting it 
by appeal. . . The question then 
remains, what are the defects that 
authorize and require us to issue the 
writ of prohibition? The answer is, 
that they are in every case of such a 
nature as to shew a want of juris- 
diction to decide the case before 
them; Gardner v. Booth, 2 Salk. 548, 
91 Reprint 464. In whatever stage 
that fact is made manifest to_ us, 
either by the Crown or by one of its 
subjects, we are bound to interpose.’ ”’ 
Mondon v.'Cox, la R. 2. Ll. 239, 278. 

71. Absence of jurisdiction as 
ground for writ see infra § 20. 


72. Time for application see infra 
§ 104. 
73. Existence of other remedy as. 


precluding writ see infra §§ 56-86. 
74. See cases supra note 70. 
Thaches see infra § 104. 

Waiver of right see infra § 42. 
75. Ark.—Galloway v. LeCroy, 169 

Ark. 838, 277 SW 365. 

Mont.—-State v. Musselshell Coun- 


ty Fifteenth Judicial Dist. Ct, 63 
Mont. 450, 164 P 546. 
Okl. —Jones v. Pugh, 130 Okl. 291, 


26% PB 272; Hall v. Barrett, 121 Okl. 
122, 247 P 972. 

Porto Rico.—Fortuna Hst. v. Texi- 
dor, 26 Porto Rico 233. 
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in that court.8! 


R. I.—Haworth y. Sherman, 37 R. 

249, 92 A 209. 

' Wyo.—State v. Natrona County 
Highth Judicial Dist. Ct., 39 Wyo. 
24, 269 P 35; Sheridan v. Cadle, 24 
Wyo. 293, 157 P 892. 


76. Ala.—Ex p. Smith, 23 Ala. 94. 
Ark.—Jacks v. Adair, 33 Ark. 161. 
Colo.—Peo. v. Denver Second Ju- 
dicial) Dist} Ct" 84 Colo. 367,2270° P 
663; Peo. v. Douglas County Fourth 
Judicial Dist. Ct., 80 Colo. 538, 253 P 
24; Peo. v. Denver County Ct., 77 
Coloy 172. 235 “PP 8705 ) Peo. ve State 
Fourteenth Judicial Dist. Ct., 74 Colo. 
48, 218 P 912; Peo. v. Conejos Coun- 
ty Twelfth Judicial Dist. Ct., 74 Colo. 
40, 218 P 745; Peo. v. Sixth Judicial 
Dist== Cts 454s Colon 576.) 1317 Ba4o4? 
Peo. v. Lake County Ct., 26 Colo. 386, 
58 P 604, 46 LRA 850; McInerney v. 
Denver, 17 Colo. 302,29 P 516. 
D. C..—Mullowny v. Mowatt, 43 
App. 495 "UL Si v. Kimball 7 App: 499) 
Fla.—State v. State R. Commn., 79 
Fla. 526, 84 S 444. 
Ida.—Maxwell v. Terrell, 37 Ida. 
V6, *220 P 419% 
La.—Traina. v. Agricultural Cred- 
TEMS) 21305 
etc., Co., 148 


it Assoc., 166 La. 230, 
Jenkins Salmen Brick, 

La. 29, 86 S 601; In re Quaker Realty 
Co., 122 La. 438, 47 S 369; State v. 
Houston, 35 La. Ann. 538; State v. 
Judge Twenty-First Judicial Dist. Ct., 
33 La. Ann. 1284; State v. Monroe, 33 
La. Ann. 923; State v. Judge Orleans 
Parish Fourth Dist. Ct., 21 La. Ann. 
Hae State v. First Dist. Judge, 19 La. 
Ui 


Mich.—Hudson vy. Judge Detroit 
Super. Ct., 42 Mich. 239,3 NW 850, 913. 

Minn.—In re Davidson, 168 Minn. 
147, 210 NW 40; State v. Ward, 70 
Minn. 58, 72 NW 825; State v. St. Paul 
Municipal Ct., 26 Minn. 162, 2 NW 166. 

Mo.—State v. Lyon, 12 SW (2d) 447; 
State v. Johnson, 293 Mo. 302, 239 
Sw 844; State v. Sale, 188 Mo. 493, 
87 SW 967; Davison v. Hough, 165 
Mo. 561, 65 SW 731; State v. Aloe, 152 


Mo. 466, 54 SW 494, 47 LRA 393; 
State v. Porterfield, (A.) 6 SW (2d) 
47; State v. Riley, (A.) 276 SW 884; 


State v. Buckner, 207 Mo. A. 48, 229 
SW 392; State v. Klene, 201 Mo. A. 
408, 212 SW 55; State v. Levens, 32 
Mo. A. 520; State v. Seay, 23 Mo. A. 628. 

Nev.—Metcalfe v. Washoe County 
Second Judicial Dist: .Ct., 274 P 5; 
State v. Ninth Judicial Dist. Ct., 50 
Nev. 282, 257 P 831; O’Brien v. Hum- 
boldt County, 41 Nev. 90, 167 P 1007; 
Turner v. Langan, 29 Nev. 281, 88 
P 1088; Bell v. Esmeralda County 
First Judicial Dist. Ct., 28 Nev. 280, 
81 P 875, 113 AmSR 854, 1 LRANS 
843, 6 AnnCas 982; Walcott v. Wells, 
21 Nev. 47, 24 P 367, 37 AmSR 478; 9 
LRA 59. 


N. M.—Hammond v. New Mexico 


Highth Judicial Dist. Ct., 30 N. M. 
130, 228 P 758, 39 ALR 1490; State 
Vi ehyan,. 2a NVM 06; 738i P8583 


State v Medler, 19 N. M. 352, £42 P3786. 

N. Y.—Peo. v. Hagarty, 238 N. Y. 
621, 144 NE 917; Peo. v. Wyatt, 186 
N. Y. 333,79 NE 830; Peo, vs Trial 
Term Part 1, 184 N. y. 30, 76 NE 732; 
Peo. v. Westbrook, 89 N. Y. 152; Peo. 
v. Wood, 21 App. Div. 245, 47 NYS 
676; Sweet v. Hulbert, 51 Barb. 312; 
Ex p. Braudlacht, 2 Hill 367,38 AmD 


593; Peo. v. Kings County Ct., 23 
NYWklyDig 137. Y 
N. C.—Holly Shelter R. Co. v. New- 


ton, 183 N. C. 136, 45 SE 549, 98 AmSR 
701. 


N. D.—Zinn v. Barnes County Dist. 
CiaeieN. Db, 123, 11s) NW 4205. 
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prohibited is in doubt,7® or depends upon facts which 
are not made matter of record ;* 
applies for the writ;%° 
risdiction of the inferior court does not appear on the 
face of the proceedings and the application for pro- 
hibition is not made until after Judgment or verdict 


® or where a stranger 
or where want of ju- 


The writ of prohibition should be 


used with caution and forbearance for the further- 
ance of justice, and for securing order and regularity 
in and among inferior tribunals,®? and it should is- 
sue only where the absence or excess of ree 


Okl.—Hall y. Barrett, 121 Okl. 122 
247 P 972. 

R. I.—Chew v. Superior Ct., 43 R. 
T1945 TO A605: 


S. C.—Kinloch v. Harvey, 16 S. C. 
L. 508: Gray v. Magistrates, etc., Ct., 
14 8. Cc. L. 175; State v. Hudnall, 11 
8. C. L. 419. 

Tex.—Houston y. Palestine, 114 Tex. 
306, 267 SW 663 [dism writ of error 
(Civ. A.) 262 SW.215]. 

Wyo.—State v. Ninth Judicial Dist. 
Ct., 37 Wyo. 516, 263 P 700; Sheridan 
v. Cadle, 24 Wyo. 293, 157 P 892. 

Que.—Bourbonnais v. Perrault, 29 
RevlLegNS 247, [1923] 4 DomLR 476. 

“Discretion is not an arbitrary one.” 
State v. Calhoun, 207 Mo. A. 149, 160, 
226 SW 329. 

[a] When immediate prohibition 
will be withheld.—In a case where 
the supreme court, after an examina- 
tion of voluminous records, finds that 
the court below was acting upon the 
sincere conviction that it possessed 
full power to make certain orders, 
which were in fact made without au- 
thority of law, an appeal having been 
taken to the circuit court, prohibition 
will be withheld, leaving the lower 
court to revise its action, with liberty 
to renew the application for prohibi- 
tion if necessary. Bronson v. La 
Crosse; ete;, RatCo, LawallaGquee ss.) 
405, 17 L. ed. 616. 

77. See infra § 56. 

78. Ex p. United States, 263 U. S. 
889, 44 SCt 130, 68 L. ed. 351; Ex p. 
Hussein Lufti Bey, 256 U. S. 616, 41 
SCt 609, 65 L. ed. 112255 Exp. Muir 
254 U. S. 522, 41 SCt 185, 65 L. ed. 
383; In re Huguley Mfg. Co., 184 U. 
S. 297, ~22)SCt. 455, 46 hh. sed. 549% 
Inire*Alix;.166° UU. S: 136i Setis22; 
41 L. ed. 948; In re New York, etc., 
SS: Co. 155 LOpetcy 523, 257 SCt 183, 39 
L. ed. 346; In re Rice, 156 Ue S: 396, 
15 SCt 149, 39 L. ed. 198; x p. Cooper, 
143) U.S. 472), 12 SCty 4538: n3Geda5\ edt 
232; Smith v. Whitney, 116 U.S. 167, 6 
SCt 570, 29 L. ed. 601; Van Dyke vy. Gila 
County Super. Ct., 24 Ariz. 508, 211 P 
576; Crowned King Min. Co, v. Fourth 
Judicial Dist. Ct., 7 Ariz. 263, 64 P 
439; Merchants’, etce., Bank v. Ham- 
mock, 178 Ark. 746, 12 SW (2d) 421; 
Oldroyd v. McCrea, 65 Utah 142, 235 
P 580, 40 ALR 2380. 

79) Exe Dac niGarOn UC, UEvsao OM ls 
S223) 4S Ce-288165) Lived: 63 ire in: 
re Huguley Mfg. Co., 184 U. S. 297, 22 
SCt 455, 46 I. ed. 549; In re Rice, 
P55 Wel S696 nlo SCt Oso Sheds 
198; Hx p. Cooper; 143) Ur S. 472/192 
SCt 453, 36 L. ed..232; Van Dyke 
v. Gila County Super. Ct., 24 Ariz. 508, 
211 P 576; Crowned King Min. Co. v. 
Fourth Judicial Dist. Ct., 7 Ariz. 263, 
64 P 439; Bankers’ Life Assoc. v. Shel- 
ton, 84 Mo. A. 634; Oldroyd v. McCrea, 
65 Utah 142, 235 Pp 580, 40 ALR 230. 

80. In’ re New York, ELC ON OO 
15d Ua sb2es lo SCt 183439 L. ed. 246; 
In, re) Rice, 155°U. 8S. 396515 SCir149, 
39 L. ed. 198; Van Dyke v. Gila Coun- 
ty Super. Ct., 24 Ariz. 508, 211 P 576; 
Crowned King Min. Co. v. Fourth Ju- 
dicial Dist! Ct:, 7 Arizi7263,) 64 Px439- 
Kilty v. Railroad Comrs., 184 Mass. 
810, 68 NE 236; London v. Cox, L. 
R. 2H. L. 239; Forster v. Forster, 4 B. 
& S. 187, 116 ECL 187, 122 Reprint 430. 

Persons entitled to writ see infra §§ 
88-91. 

81. .In re Rice, 155. U.S. 396, 15 SCt 
149, 39 L.-ed. 198; In re Cooper, 143 
W. (Sa AT2s 12S Ct 45 soon re Gaexouns 
Maxwell v. Clark, 10 Man. 406. 

s2. Ala.—Ex p. Johnson, 203 Ala, 
579, 84 S 808. 
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is clear.83 


If the jurisdiction of the lower court is 
doubtful,$* or if the complaining party has an ade- 
quate remedy by appeal or otherwise,®* the writ will 
ordinarily be denied. However, the scope of the rem- 
edy ought not to be abridged;*® and its use in prop- 
er cases should be upheld and encouraged, since it is 
of vital importance to the due administration of jus- 


PROHIBITION 


i. 
eee 


[s§ 11-12 


tice that every tribunal vested with judicial functions 
should be confined to the exercise of those powers 
with which it has been by law intrusted.°7 
standing that lack of jurisdiction may stand admitted 
under technical rules of pleading, 
fused where public and private interests of persons 
not parties would be affected.8§ 


Notwith- 


a writ may be re- 


III. AGAINST WHOM PROHIBITION LIES 


[§ 12] Aceording to the generally accepted rule 
in the absence of statutory provision therefor,®® a 
writ of prohibition will not issue to an executive,?° 


administrative,®! ministerial,®? or 
cer or body to restrain or control 


Conn.—Sherwood v. New Pngland 
Knitting Co., 68 Conn. 548, 37 A 388. 

Hawaii—Union Feed Co. v. Kaaix 
hue, 21 Hawaii 345, 350 [quot Cyc]. 
Ind. sare v. Gleason, 187 Ind. 297, 
BLO TIN hic Ok 

Bee iG uptiE v. Cornish, 109 Me. 384, 
84 A 799; ae Vv. Emery, 108 Me. 
472, 81 A 67 

aiators te. 'y. Hartman, 221 Mo. A. 
215, 300 SW 1054. 

Nev.—Metcalfe v. Washoe County 
Second Judicial Dist. Ct., 1% 
Turner v. Langan, 29 Nev. 281, 88 P 
1088; Bell v. Esmeralda County First 
Judicial Dist. Ct., 28 Nev. 280, 81 P 
875, 113 AmSR 854, 1 LRANS 843, 6 
AnnCas 982; Walcott v. Wells, 21 Nev. 
47, 24 P 367, 37 AmSR 478, 9 LRA 59. 

N. M.—Pickering v. Justice of 
Peace San Juan County Precinct No. 
DG Ne wee 06 113 ey 6192 

N. Y.—Peo. v. Foley, 104 Misc. 684, 
172 NYS 279; Peo. v. Kennedy, 176 
NYS 784. 

Oh.—State v. Richards, 102 Oh. St. 
455, 132 NE 23; State v. Brough, 94 
‘Oh. St. 115, 113 NE 683. 

Okl.—Hirsh v. Twyford, 40 Okl. 
220, 139 P 313. 

Porto Rico.—Fortuna Est. v. Texi- 
dor, 26 Porto Rico 233. : 

Tex.—Staples ve State) 1(Cive <A‘) 
244 SW 1064. 

Utah.—Bankers’ Trust Co. v. Weber 
‘County Dist. Ct., 62 Utah 432, 220 P 
708. 

Wyo.—State v. Fremont 
BWighth Judicial Dist. Ct., 31 Wyo. 
AL3 22% P3718, 35 ALR 1082. 

83. U. S.—Smith v. Whitney, 116 
Wass 676 SCt 570,290 Is ed. 160i; 
Hammond Lumber Co. v. U. 8. Dis- 


County 


trict Ct., 240 Fed. 924, 153 CCA 610. 
Ark.—Caldwell v. Dodge, 15 SW 
(2d) 318; Merchants’, etc., Bank v. 


Hammock, 178 Ark. 746, 12 SW (24a) 
421; Order of Railway Conductors v. 
Bondy, 177 Ark. 694, 8 SW (2d) 448; 
Macon v. LeCroy, 174 Ark. 228, 295 
SW 31; United Mine Workers Dist. 
No. 21 v. Bourland, 169 Ark. 796, 277 
SW 546. 

* Mo.—State v. Johnson, 293 Mo, 302, 
239 SW 844; State v. Riley, (A.) 276 
SW. 884; State v. Buckner, 207 Mo. 
A. 48, 229 SW 392; State v. Klene, 201 
Mo. A. 408, 212 SW 55. 

N. M.—Hammond v. New Mexico 
Bighth Judicial Dist. Ct., 30 N. M. 
130, 228 P 758, 39 ALR 1490. 

Oh.—State v. Brough, 94 Oh. St. 
115, 113 NE 6838. 

Ss. D.—State v. Axness, 31 S. D. 125, 
139 NW 791. 

Wis.—State v. Milwaukee County 
Cir. Ct., 184 Wis. 301, 199 NW 213. 

Que.—Bourbonnais vy. Perrault, 29 
RevLegNS 247, [1923] 4 DomLR 476. 

Absence of jurisdiction as ground 
for writ see infra § 20. 

84. U. S.—Ex p. United States, 263 
U. S. 389, 44 SCt 130, 68 L. ed. 351; Ex 
p. Davis, 262 U. S. 274, 48 SCt 574, 67 
L. ed. 979: Ex p. Chicago, etc., R. Co., 
255 Weis: 373, 41 SCt 288, 65 L. ed. 631: 
Ex p. Muir, 254 U.S. 522, 41 SCt 185, 
65 L. ed. 383. 

Mo.—State v. Hartman, 221. Mo. A. 
215, 300 SW 1054. 

N. Y.—Peo. v. Ulster ‘County, 32 
HowPr 237. 

Ont.—Rex v. Jaeger County, 38 Can 


legislative®* offi- 
the performance 


CrCas 180; Rex v: Hamlink, 26 Ont. 

L. 381, 3 OntWN 1256, 22 OntWR 107, 

5 DomLR 733, 19 CanCrCas 493. 
Que.—Peterson v. Montreal, 31 Que. 


Pr. 433 
85. See infra §§ 56-86 


86. Peo. v. Strahl, 113 ‘Mise. 23, 184 
NYS 710. 
87. State v. Hartman, 221 Mo. A. 


215, 300 SW 1054; Hirsh v. Twyford, 
40°,-Okl. 220, 139 P3138; Johnston y. 
Hunter, 50 W. Va. 52, 42 SE 448; Mc- 
Coniha v. Guthrie, 21 W. Va. 134. 

88. State v. Montgomery, 316 Mo. 
658, 291 SW 472. 

[a] For example, prohibition will 
not issue to prevent prosecution of 
defendant, although respondents ad* 
mitted lack of jurisdiction by the re- 
turn failing to deny allegations that 
the offense was not committed in the 
county where the decision would re- 
quire adjudication of the county 


boundaries. State v. Montgomery, 316 
Mo. 658, 291 SW 472. 


89. See statutory provisions. 
90. Cal.—Camron y. Kenfield, 57 
Cal. 550. 


Ida.—Balderston v. Brady, 17 Ida. 
567, 107 P 493, 18 Ida. 238, 108 P 742; 
Stein v. Morrison, 9 Ida. 426, 75 P 246. 

Ky.—Holliday v. Fields, 207 Ky. 
462, 269 SW 539. 

Mass.—Butler vy. Wakefield, 169 NE 

98 


Mo. —Casby v. Thompson, 42 Mo. 133. 

Okl.—Jamieson v. State Bd. of Med- 
ical Examiners, 35 Okl. 685, 130 P 923; 
a ia v. Vaughn, 33 Okl. 384, 125 P 
9 

S. C.—Greir v. Taylor, 15 S. C. L. 
206, 17 AmD 739. 

Va.—Burch vy. Hardwicke, 23 Gratt. 
(64 Va.) 51. 

W. Va.—State v. Blankenship, 
W. Va. 273, 116 SE 524. 

i S ary, 33 Wis. 93. 

[a] Reason for rule.—‘It seems to 
us that to keep within the spirit of 
our constitution (section 1, article 2) 
and form of government, which recog- 
nizes the independence and _ specific 
character of the ‘three distinct depart- 
ments’ of government, that the judi- 
cial department could not attempt to 
prohibit either of the other depart- 
ments from acting within the recog- 
nized scope of their respective branch- 
es of the government, but that on the 
other hand, the legal effect of such 
action after it has been taken may be 


93 


inquired into by the court.” Stein v. 
Morrison, 9 Ida. 426, 453, 75 P 246. 

[b] Tllustrations.—(1) Governor, 
Holliday v. Fields, 207 Ky. 462, 269 
SW 539. (2) Mayor of a city. Burch 
v. Hardwicke, 23 Gratt. (64 Va.) 51. 

91. Ala.—Washington County v. 
State, 151 Ala. 561, 44 S 465. 

Ky.—Morgan v. Clements, 153 Ky. 
33, 154 SW 370. 
sg less:—Butler v. Wakefield, 169 NE 

Mo.—State v. Johnston, 234 Mo. 338, 
137 SW 595; State v. Bright, 224 Mo. 
514, 123 Sw 1057, 185 AmSR 552, 20 
AnnCas 955; State v. Hawkins, 130 
Mo. A. 41, 109 SW 77. 

Wis.—State v. Gary, 33 Wis. 98. 

[a] For exahiple: (1) A secretary 
of state. State v. Johnston, 234 Mo. 
338, 1837 SW 595; State v. State Land 
Commn., 23 Wash. 700, 63 P 532. (2) 


| 


of other than judicial or quasi-judicial functions ;°4 
but while the writ of prohibition ordinarily issues to 
a court®® or judicial officer,®® its use is not limited 
thereto,®” and it may issue also to other officers®® or 
to persons or bodies of persons who are not in law 


A county clerk. State v. McElhinney, 
302 Mo. 564, 258 SW 1020. (3) Town 
selectmen. Butler v. Wakefield, 
(Mass.) 169 NE 498. (4) An immigra- 
tion board. Rex v. Macfarlane, 32 
Austrij©. thi R518. 4-Co)e Axciby ator: 
ney. State v. Bright, 224 Mo. 514,123S 
W 1057, 135 AmMSR 552, 20 AnnCas 955. 

92. Ky.—HEquitable L. Assur. Soc. 
v. Hardin, 166 Ky- 51, 178 SW 1155. 

Mo.—State v. Johnston, 234 Mo. 338, 
137 SW 595. 

Mont.—State v. Musselshell County 


Fifteenth Judicial Dist. Ct., 53 Mont. 
450, 164 P 546. 
Okl.——Readdy v. Mallory, 57 Okl. 


499,157 P 742. 

R. I.—Racine v. Tenth Judicial Dist. 
Ct., 39 R. I. 475, 98 A 97; Sullivan v. 
Davis, 38 R. I. 382, 96 A 216 


W. Va.—State v. Blankenship, 93 
W. Va. 273, 116 SE 524. 
[a] Illustrations.— (1) Commis- 


sioners of courts. Equitable L. As- 
sur. Soc. v. Hardin, 166 Ky. 51, 178 
SW 1155. (2) Sheriffs. State v. 
Musselshell County Fifteenth Judicial 
Dist. Ct., 53 Mont. 450, 164 P 546. 
(3) County jail keeper. Sullivan v. 
Davis, 38 Re I 882; 96 “A216. © 14) 
Mayor and chief of police. Racine v. 
Tenth Judicial Dist. Ct., 39 R. I. 475, 
98 A 97 

33. Washington County Comrs. v. 
State, 151 Ala. 561, 44 S 465; Patton 
v. Stephens, 14 Bush (Ky.) 324: But- 
ler v. Wakefield, (Mass.) 169 NE 498. 

[a] For example a city plan com- 
mission. State v. Davis, 302 Mo. 307, 
259 SW 80; McWhorter v. Dorr, 57 
W. Va. 608, 50 SE 838, 110 AmSR 815. 

94. Acts which will be prohibited 
see infra § 13. 

95. State v. Young, 29 Minn. 474, 
9 NW 787. 

[a] Courts-martial.—Goulet v. 
Winters, 56 Que. Super. 521, 49 
DomLR "484, 32 CanCrCas 111. : 

96. State v. Young, 29 Minn. 474, 
9 NW 737; State v. Taylor, 101 Wash. 
148, 172 P 217. But see Dunbar v. 
Bourland, 88 Ark. 1538, 114 SW 467; 
Reese v. Steel, 73 Ark. .66, 83 SW 335, 
1136; Russell Vi Jacoway, 33 Ark. 
191 (all holding that the writ of pro- 
hibition lies only to a court). 

fa] Judge.—Shelton v. McMillan, 
43 Okl. 486, 143 P 196 

[b] Special juage.—State v. Davis- 
son, 196 Ind. 451, 148 NE 401; Hirsh 
v. Twyford, 40 Okl. 220, 139 P 313. 


97. Minn.—State v. Young, 29 
Minn. 474, 9 NW 737. 
Miss.—Glover v. Columbus, 132 


Miss. 776, 96 S 521. 

Mo.—State v. Harty, 276 Mo. 583, 
208 SW 835. 

Nev.—State v. Stevens, 34 Nev. 146, 
116 P 605. 

Pa.—In re First Congressional Dist. 
Election, 295 Pa. 1, 144 A 735. 

S. C.—State v. Christ Church Road 
Comrs., 8 S. C. L. 55, 12 AmD 596. 

Was 130 Wash. 
419, 207° UE: 361. 

W. Va.—Brazie v. Fayette County, 
25 W. Va. 213. 

98. Cal.—Camron v.. Kenfield, 57 
Cal. 550. 

La.—Jaenke y. Taylor, 161 La. 996, 
109 S 814 

Minn.—State v. Young, 29 Minn. 474, 


ee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Beat “a. 


courts or strictly officers,®® to prevent the unlawful 
exercise of judicial or quasi-judicial power,! it being 
the judicial nature of the act rather than the general 
character of the court or person proceeded against 
which determines the propriety of the proceeding.” 
So when such an officer or body is to be regarded as 
exercising or attempting to exercise judicial or quasi- 
judicial functions, the employment of the writ has 
been held proper to control the actions of: A super- 
intendent of public works;? a state superintendent 
of insurance;* a board of election returns;> a cor- 
poration commission ;° a public service commission ;7 
an industrial commission; a workmen’s compensa- 
tion commission;°® a disciplinary committee of the 
bar,*® or of a college of dental surgeons;1! a labor 
board of conciliation and investigation;!2 a board in- 
vestigating monopolies and combinations;?° arbitra- 
tors in proceedings to take property for railroad 
use;'* referees in condemnation proceedings ;1° road 
commissioners ;'® a state board of land commission- 
ers;** town site trustees;1® a city common coun- 
cil;'® a city police committee;?° a board: of county 
commissioners,?1 or county court;?? a county treas- 
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mayor of a city;?> a notary public;2® a returning 
officer.27 On the other hand, on the ground that 
there is not an attempt to exercise judicial or quasi- 
judicial functions,?® the writ has been refused to con- 
trol the act of such an officer or board as: A state 
board in revoking a license to practice medicine and 
surgery ;*° a board of dental examiners ;*° a fish and 
game commissioner ;*! although in other jurisdic- 
tions similar boards and officers have sometimes been 
held subject to the writ.®? . 

Court exercising criminal jurisdiction may be sub- 
ject to the writ as well as a civil court.? 

Court of equity no less than a court of law may 
be restrained by a writ of prohibition.?4 

Officer of court from which writ is sought is not an 
inferior tribunal.?® 

Individuals. A writ of prohibition will not lie toa 
private individual,?® nor ordinarily will it le to the 
judge of a court rather than to the court itself,?? or 
to the members composing an inferior tribunal rather 
than to the tribunal.*® So the writ will not run to a 
recelver,*® or commissioners,*® or a master*! ap- 
pointed by a court of chancery. 


mOomrss a 'S. \Oai 3a 45 


une: 323 


9 NW 737. 

Mo.—State v. Harty, 276 Mo. 583, 
208 SW 8385; Higgins v. Talty, 157 
Mo. 280, 57 SW 724; Casby v. Thomp- 
son, 42 Mo. 133. 

N. Y.—Peo. v. Sherman, 66 App. 
Dive 23h, (2 NVSe(L8 Laff, 171 ‘N.Y. 
684 mem, 64 NE 1124 mem]; Peo. v. 
Transue, 74 Misc. 504, 132 NYS 497; 
Peo. 'v. Nussbaum, 32 Misc. 1, 66 
NYS 129 [aff 168 N. Y. 89, 61 NE 118 
(rev on other grounds 55 App. Div. 
245, 67 NYS 492)]; Peo. v. Cooper, 
57 HowPr 416. 

S. C.—State v. Lancaster Dist. Road 
Lynah v. St. 
Paul’s Parish Road Comrs., 16 S. C. 
L. 336; Harrington v. Newberry Dist. 
Road: Comrs.,-13.,S; C2 da. 400; “State 
v. Christ Church Parish Road Comrs., 


Bar, WC. Ls, Bd, |) L2 (AmD) "59632 Giles a. 
Brown, 8 S. C. L. 230. 
D.—State vy. Axness, 31 S. D. 


S. 

125, 139 NW 791. 

Ont.—Re North Perth, 21 Ont. 538 
[not fol Re Simmons, 12 Ont. 505]. 

[a] To prevent court commission- 
er from proceeding without jurisdic- 
tion, a writ of prohibition or other 
appropriate common-law writ should 
be used. Potter v. Frohbach, 133 Wis. 
1, 112 NW 1087. 

Particular officers see infra text 
and notes 3-27. j 

99. State v. Young, 29 Minn. 474, 
9 NW 737; United Shoe Mach. Co. v. 
Laurendeau, 12 Que. Pr. 319. 

1. Acts which may be prohibited 
see infra § 13. 

Grounds for writ see infra §§ 14-87. 

2. State v. Missouri Workmen’s 
Compensation Commn., (Mo.) 8 SW 
(2d) 897; State v. Barton, 300 Mo. 76, 
254 SW 85; State v. Harty, 276 Mo. 
583, 208 SW 835; State v. Goodier, 195 
Mo. 551, 98 SW 928; State v. Elkin, 
130 Mo. '90, 30 SW 3338, 31 SW 1037. 

3. Peo. v. Wotherspoon, 94 Misc. 
419, 157 NYS 928 [aff 176 App. Div. 
947 mem, 162 NYS 1138 mem]. 

4 State v. Harty, 276 Mo. 583, 208 
SW 835. ; 

5. In re First Congressional Dist. 
Election, 295 Pa. 1, 144 A 735. 

6. St. Louis-San Francisco R. Co. 
v. State Corp. Commn., 95 Okl. 140, 
PIS? 821; » Atchison ete... Co, ww: 
State Corp. Commn., 68 Okl. 1, 170 P 
1156; Atchison, ete., R. Co. v. Corpo- 
ration Commn., 29 Okl. 534, 118 P 263; 
St. Louis, etc., R. Co. v. Love, 29 Okl. 
Daowebls) P2759: 

7. Huntington Chamber of Com- 
merce v. Public Sery. Commn., 84 W. 
Va. 81. 99 SE 285. 

8. Bee Hive Min. Co. v. Common- 
wealth Industrial Commn., 144 Va. 
240, 1382 SE 177. 


a board of license commissioners ;?4 


the 


9. State v. Missouri Workmen’s 
Compensation Commn., (Mo.) 8 SW 
(2d) 897. 


10. Gosselin v. Bar of Montreal, 


(Que.) 2 DomLR 19. 

11. Maillet v. Quebec College of 
Dental Surgeons, 27 Que. K. B. 364. 

12. Montreal St. R. Co. v. Concilia- 
tion, etc., Bd., 44 Que. Super. 350. 

13. United Shoe Mach, Co. v. Laur- 
endeau, 12 Que. Pr. 319. 


14. Reid v. Charpentier, 45 Que. 
Super. 56. 

15. Apartment, etc., Financing 
Corp.) v.; Will, 69. Cal. A. 276,-231 P 


349. 

16. State v. Christ Church Road 
Comrs.;5 8S. Cy, 1.755, 12 -AmD 59 6. 

17. Balderston v. Brady, 17 Ida. 
567, 107 P 4938, 18 Ida. 238, 108 P 742. 

18. State v. Stevens, 34 Nev. 146, 
THE POO. 

19. Macon vy. Anderson, 155 Ga. 
607, 117 SE 753; Speed v. Detroit, 98 
Mich. 360, 57 NW 406, 39 AmSR 555, 
22 LRA 842. 

20. Beavers v. Armistead, 156 Ga. 
833, 120 SE 526. 

21. FEaker v. Gooding County, 25 
Ida. 506, 138 P 342; Harriman v. Wald 
County Comrs., 53 Me. 83; Connecti- 
cut River R. Co. v. Franklin County 
Comrs:; 127 Mass. 50, 34 AmR 338; 
McBride v. Griswold, 38 Nev. 56, 146 
P756) 

22. State v. Juden, (Mo. A.) 264 
SW 101; Duty v. Thompson, 79 W. 
Va. 415, 91 SE 11; Fleming v. Com- 
missioners, 31 W. Va. 608, 8 SE 267. 

23. Payne v. Speakman, 96 OkIl. 
170,, 221 2 9: 

24. Kearney v. Desnoyers, 10 Que. 
K. B.. 436 [aff 19 Que. Super. 270]. 

25. Glover v. Columbus, 132 Miss. 
%26,-96 S 5621. 

, 26. State v. Shot, 304 Mo. 528, 263 
SW 804. : 
27. In re Metcalfe, 17 Ont. 357. 

28. Character of act restrained see 
infra § 13. 

29. State v. Goodier, 195 Mo. 551, 
93 SW 928. 

30. Versailles v. Ibbotson, 17 Que. 
Super. 195. 

81. F. E. Booth Co., Inc. v. Zeller- 
bach, (Cal. A.) 283 P 372. 

32. See supra text and notes 3-27. 

33. Re Chapman, 19 Ont. 33. 

34. St. Louis, ete., R. Co. v. Wear, 
135 Mo. 230, 36 SW 357, 658, 33 LRA 
341. 

35. Rex v. Crouse, 47 N. S. 64, 11 
DomLR 749, 21 CanCrCas231, 12 HastL 
R 416; McKay v. Campbell, 36 N.S. 522. 

86. Ala.—Southern R. Co. v. Birm- 
gehen etce., R. Co., 181 Ala, 663, 29 


Mo.—State v. Klene, 276 Mo. 206, 
207 SW 496. 

Wash.—State v. King County Su- 
pers Ct; h3" Wash. 226/43) P 430 as 

W. Va.—State v. Blankenship, 93 
W. Va. 273, 116 SE 524; Moore v. Colt, 
55 W. Va. 507, 47 SE 251. 

Que.—Versailles v. Ibbotson, 17 
Que. Super. 195. 

But see Jaenke v. Taylor, 161 La. 
996, 109 S 814 (prohibition will issue 
to litigant attempting to execute sus- 
pended judgment). 

{a] Committee of political party. 
—A writ of prohibition will not lie 
against the executive committee of a 
political party while canvassing re- 
turns of a primary election for nomi- 
nation to office to prohibit it from re- 
counting the ballots. Kump v. Mc- 
Donald, 64 W. Va. 323, 61 SE 909. 

[b] Litigant.—W here plaintiff 
brought an action in a state court 
against a foreign railroad corpora- 
tion, and it filed a petition and bond 
for the removal of the case to the fed- 
eral court, prohibition did not lie on 
the application of the corporation to 
prohibit plaintiff from taking any 
steps in the suit, except, to keep the 
same pending in the state court, 
plaintiff not being concerned with the 
question of the validity of L. (1907) 
p 174, authorizing the revocation of 
the license of a foreign railroad cor- 
poration to transact business in the 
state on it removing a suit to the fed- 
eral court. State v. Johnston, 234 
Mo. 338, 1387 SW 595. 

37. Dunbar v. Bourland, 88 Ark. 
153, 114 SW 467; Reese v. Steel, 73 
Ark. 66, 88 SW 335, 1136; Russell v. 
Jacoway, 33 Ark. 191. 

38. Versailles v. Ibbotson, 17 Que. 
Suner. 105. 

39. Dunbar v. Bourland, 88 Ark. 
153, 114 SW 467. See Preston v. Los 
Angeles County Super. Ct., 184 Cal. 
658, 195 P 916 (the rule that prohibi- 
tion will not be refused against a re- 
ceiver when joined with a judge, be- 
cause the receiver does not exercise 
judicial functions, is no reason for 
granting prohibition against a receiv- 
er when sued alone, where the court 
in which it is sought to prohibit his 
proceeding would not exceed its juris- 
diction in entertaining the receiver’s 


suit). 
40. Dunbar v. Bourland, 88 Ark. 
153, 114 SW 467. But see Koury vy. 


Castillo, 13 N. M. 26,.79 P 293 (where 
the act of a court in appointing an 
agent or representative is wholly un- 
authorized by law, he may be pro- 


hibited from acting under his void 
appointment). 
41. Dunbar v. Bourland, 88 Ark. 


153, 114 SW 467, 
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IV. ACTS SUBJECT TO PROHIBITION 


[§ 13] 


42. Grounds for issuance see infra 
§§ 14-87. 

Persons against whom writ may is- 
sue see supra § 12. 

43. Bee Hive Min. Co. v. Common- 
wealth Industrial Commn., 144 Va. 
240, 243, 1832 SEH 177; State v. Hinkle, 
130 Wash. 419, 227 P 861. 

“Any act that is not merely minis- 
terial or discretionary.” Bee Hive 
Min. Co. v. Commonwealth Industrial 
Commn., supra. 

{a] Acts held judicial or quasi-ju- 
dicial.— (1) Accepting by secretary of 
state of withdrawals from initiative 
petition. State v. Hinkle, 130 Wash. 
419, 227 P 861. (2) Appointment of 
judges and clerks of election under 
stock law by county court. State v. 
Juden, (Mo. A.) 264 SW 101. (3) 
Calling election under stock law by 
county court. State v. Juden, supra. 
(4) Construction of statute on ques- 
tion of jurisdiction conferred. State 
v. Juden, supra. (5) Determination 
by county court of fact of jurisdiction 
to revoke dramshop license for fraud 
in procuring. State v. Haupt, 181 Mo. 
A. 18, 163 SW 532. (6) Examination 
by supreme court justice of mayor 
of city of New York under city char- 
ter. Mitchel v. Cropsey, 177 App. Div. 
663, 164 NYS 336. (7) Issuance of 
award by industrial commission. Bee 
Hive Min. Co. v. Commonwealth {[n- 
dustrial Commn., 144 Va. 240, 132 SE 
177. (8) Issuance of execution by 
justice of peace. Ostmann v. Frey, 
148 Mo. A. 271, 128 SW 253. But see 
infra text and note 48 [a] (6). (9) 
Setting of contract for canal con- 
struction by superintendent of public 
works. Peo. v. Wotherspoon, 94 Misc. 
419; 157 NYS 923 [aff 176 App. Div. 
947 mem, 162 NYS 1138 mem]. (10) 
Proceeding to amend city charter by 
circuit court. St. Marys v. Woods, 67 
W. Va. 110, 67 SE 176, 21 AnnCas 164. 
(QB) Proceeding to assess omitted 
property by county treasurer. Payne 
v. Speakman; 96 Okl, 170, 221 P 9. 
(12) Revocation of license of insur- 
ance company for refusal to pay 
claims until adjudicated. State v. 
Harty, 276 Mo. 583, 208 SW 835. (13) 
Selling or disposing of bond issue by 
board of county commissioners. 
Baker v. Gooding County, 25 Ida. 506, 
138) P 342; (14) Taking of deposi- 
tion by notary public. State v. Shot, 
304 Mo. 523, 2683 SW 804. (15) Sit- 
ting as magistrate by judge of su- 
perior court. State v. Taylor, 101 
Wash. 148, 172 P 217. 

44. U. —*f . Whitney, 116 
Ue S: 167). 6-SCtr 570, 29 Lived: 601. 

a State Tax Commun. v. Bailey, 
179 Ala. 620, 60 S 913. 

Ky.—Daviess County Common 
Schools v. Taylor, 105 Ky. 387, 49 SW 
- 38, 20 KyL 1241. 

Me.—wNorton v. Emery, 108 Me. 472, 
81 A 671. 

Minn.—State v. Pees, 


33 Minn. 81, 


21 NW 860; State v. Simons, 32 Minn. 
540, 21 NW 750. 

—Sta Johnston, 234 Mo. 
338, 137 SW 595; State v. Bright, 224 


Mo. 514, 128 SW 1057, 185 AmSR 552, 
20 AnnCas 955; State v. Blkin, 130 
Mo. 90, 30 SW 333, 31 SW 1037; Har- 
rison County School Dist. No. 6 v. 
Burris, 84 Mo. A. 654. 

N, Y¥.—Peo. v. Albany County, 63 
HowPr 411; Peo. v. Cooper, 57 HowPr 
416; Ex p. Braudlacht, 2 Hill 367, 38 
AmD 593. 

S. C.—State v. Simons, 29 S. C. L. 
761; State v. Christ Church Parish 
Road Comrs., 8 SiC. L.55;12,.AmD 596; 


WwW. Va.—Langegfitt v. Doddridge 
County Ct.;,. 86 W. Va. 316, 103 SH 105; 
Brown v. Randolph County Election 


Canvassers, 45 W. Va. 826, 32 SE 168; 
Fleming v. Commissioners, 31 W. Va 
608, 8 SE 267;. Brazie vy. Fayette 


A writ of prohibition may issue in a prop- 
er case*? to restrain any judicial act;*® and on the 
other hand it will, according to the weight of au- 

thority, issue only to restrain the exercise of ju- | 


County Comprs;125 W. -Vaii213: 

Eng.—Edward’s Case, 13 Coke 9, 77 
Reprint 1421; Prohibition, 12 Coke 76, 
77 Reprint 1354. 

IN), Bex piebaind 29 UN. BeL62: 

N. W. Terr.—In re "Hickson, 17 Can 
LYTOccNotes 303. 

Austr.—Newecastle Coal Co., Ltd. v. 
Firemen’s Union, 6 Austr. C. L. R. 466. 

“The office of a prohibition is to 
prevent courts from going beyond 
their jurisdiction in the exercise of 
judicial, not ministerial, power.” Ex 
p. Braudlacht, 2 Hill GN: Y_) 267, 368, 
38 AmD 593. 

[a] Rule applied.—The supreme 
eourt will not prohibit the appellate 
court from declaring a statute uncon- 
stitutional in response to an inquiry 
of the industrial board under the 
Workmen’s Compensation Act § 61, 
since the appellate court’s opinion in 
such case is advisory only and does 
not constitute an adjudication con- 
clusive on the court in a subsequent 
case involving the same issue. State 
v. McMahan, 194 Ind. 151,142 NE 213. 

45. Ala.—State Tax Commn. yv. 
Bailey, 179 Ala. 620, 60 S 913. 

Ark,.—Ex p. Williams, 4 Ark. 537, 
28 AmD 46. 

Cal.—Peo. v. Election Comrs., 54 
Cal. 404; Garin v. Pelton, 58 Cal. A. 
674, 209 P 378. 

Fla.—Owens v. Bond, 83 Fla. 495, 91 


S 686. 

Ga.—Shirley v. Gardner, 160 Ga. 
338, 127 SE 855. 

Ida.—Bragaw v. Gooding, 14 Ida. 


288,94 P 438. 

Tll.— Peo. v. Burdett, 195 Tll. A. 255. 

Mo.—State v. Davis, 302 Mo. 307, 
259 SW 80: State v. Bright. 224 Mo. 
514, 123 SW 1057; 125 AmSR 552, 20 
AnnCas 955: 

Nev.—O’Brien v. Humboldt County, 
41 Nev. 90, 167 P 1007. 


Oh.—State v. Lueders, 101 Oh. St. 
211, 128 NE 70. 

Wash.—S 54 Wash. 
150. 102 P 1029. 

W. Va.—State v. Mingo County Ct., 
ON We Via. 615, 1125 SH 576. 

[a] Acts held nonjudicial.—(1) 
Appointment by superior court of 


commissioner to regulate head gates 
of irrigation ditches. State v. Taylor, 
54 Wash. 150, 102 P1029. (2) Closing 
street by board of trustees of munici- 
pality. Garin v. Pelton, 58 Cal. A. 
674, 209 P 878. (3) Enforcing of ordi- 
nance requiring license for sale of 
liquor by board of county commis- 
sioners and county sheriff. O’Brien 
v. Humboldt County, 41 Nev. 90, 167 
P 1007. (4) Granting of permit by 
fish and game commission to take and 
use fish by reduction or extraction 
process for manufacture of edible 
products. F. E. Booth Co., Ine. v. Zel- 
lerbach? (Calo) Al) W233rer voiee, ew eico 
Issuance of execution on judgment by 
probate judge acting as clerk. State 
v. Lueders, 101 Oh. St. 211, 128 NE 70. 

46. Shirley v. Gardner, 160 Ga. 338, 
127 SEH 855; Lanefitt v. Doddridge 
County Ct., 86 W. Va. 316, 103 SE 105. 

47. Ala:—Washington County 
Comrs. Ct. v. State, 151 Ala. 561, 44 
S 465. 

Cal.—Spring Valley Water Works 
v. San Francisco, 52 Cal. 111. 

Fia.—-State v. ae R. Commn., 79 
Fla. 526, 84 S 4 

Ga. Me Nein: ee “Augusta, Dual. 221. 

Mo.—State v. Bright, 224 Mo. 514, 
123 SW 1057, 185 AmSR 552, 20 Ann 
Cais 10.b5- 

W. Va.—State v. Mingo County Ct., 
97 W. Va. 615, 125 SH 576 

48. U. S.— Smith v. Whitney, 116 
WES 6 Ga SCG oie Ome. wean GOiken we 
Sav: Berry, 4 Fed. 779, 2 McCrary 58. 

Ala.—State Tax Commn. vy. Bailey, 
179 Ala. 620, 60 S 913: Washington 
County Comrs. Ct. v. State, 151 Ala, 
561, 44 S 465; Goodwin v. State, 145 


dicial functions‘* or the performance of acts judi- 
cial*® or quasi-judicial*® in their character. Prohibi- 
tion will not lie to prevent legislative acts,** or those 
of a ministerial nature.*® 


Nor to prevent those 


Ala. 536, 40 S 122; State v. Bradley, 
134 Ala. 549, 33 S 339; Ex p. State, 39 
Ala. 177, 8 S 74; Atkins v. Siddons, 
66 Ala. 453. 

Cal.—Traffic Truck Sales Co. v. Red 
Bluff Tp.’ Justice’s Ct., 192 Cal. 377, 
220 P 306; Baines v. Zemansky, 176 
Cal! 369; 168 P 565;° Spring Valley 
Water Works v. Bartlett, 63 Cal. 245; 
Peo. v. Board of Election Comrs., 54 
Cal. 404; McKamy v. Bakersfield, 26 
Cal. “AM3i5; 146) P 910. 


Colo.—Peo. v. Lake County Dist. 
CE£.,,. 6; ‘Color 34. 

Conn.—La Croix v. Fairfield County 
Comrs., 49 Conn. 591. 


Fla.—State v. State R. Commn., 79 
Fla. 526, 84 S 444. 

Ga.—Seymour vy. Almond, 75 Ga. 
112; Cody v. Lennard, 45 Ga. 85. 

a. ej i , 9 Ida, 426, 
75 P 246; Miller v. Davenport, 8 Ida. 
593, 70 P 616. 

La.—State v. Houston, 35 La. Ann. 
236; State v. Spearing, 31 La. Ann. 122. 

Mich.—Triangle Land Co. v. Audi- 
tor Gen., 172 Mich. 289, 137 NW 683; 
Oren v. Secretary of State, 171 Mich. 
590, 137 NW 22 

Minn. E havton v. Paine, 13 Minn. 
meet Home Ins. Co. v. Flint, 13 Minn. 

Miss.—Clayton v. Heidelberg, 17 
Miss. 623. 

Mo.—State v. McElhinney, 302 Mo. 
564, 258 SW 1020; State v. Goodier, 
195. Mo. 551, 93 SW 928; Kalbfell v. 
Wood, 193 Mo. 675, 92 SW 230; Hock- 
aday v. Newsom, 48 Mo. 196; Vitt v. 
Owens, 42 Mo. 512; Casby v. Thomp- 
son, 42 Mo. 133; West v. Justices 
Clark County Ct., 41 Mo. 44; Ostmann 
v. Frey, 148 Mo. A. 271, 128 SW 253; 
State v. Laughlin, 7 Mo. A. 529, 

Nev.—iIn re Cowles, 283 P 400. 

N. Y.—Peo. v. Milliken, 185 N. Y. 
77 NE 872; Thomson v. "Tracy, 
NiGy betel Peo v: Doyle, 44 App. 
iv. 402, 60 NYS 1088 [aff 162 N. Y. 
659 mem, 57 NE 1122 mem]; Peo. v. 
New York Excise Comrs., 1 NYCiv 
Proc 244, 61 HowPr 514; Norton v. 
Dowling, 46 HowPr 7; Ex p. Braud- 
lacht, 2 Hill 367, 38 AmD 593; In re 
Mt. Morris Square, 2 Hill 14; Peo. v. 
Queens County, 1 Hill 195. 

Okl.—Jamieson v. State Bd. of 
Peet Examiners, 35 Okl. 685, 130 P 

923; State v. Vaughn, 33 Okl. 384, 125 
P 899. 

Ss. C.—Greir v. Taylor, 15 S.C. L. 
206.17 AmD.- 739. 

S. D.—-State v. Parker, 40 S. D. 102, 
166 NW 309; State v. Ewert, 36 S. D. 
622, 156 NW 90. 

Utah.—Peo. v. House, 4 Utah 369, 
10 P 838. 


. Hardwicke, 23 Gratt. 
(64 Va.) 51. 
39 Wash. 


399, 81 P 865; Winsor v. Bridges, 24 
Wash. 540, 64 P 780; State v. State 
Land Com’rs, 23 Wash. %,0'0;, 62; P5823 
W. Va.—State v. Mingo County Crs 
97 W. Va. 615, 125 SE 576; Baker v. 
Qe iien, 79 W. Va. 101, 90 SE 543; 
Campbell v. Doolittle, 58 W. Va. 317, 
52 SE 260; Virginia Pocahontas Coal 
COn Vs McDowell County Ct., 58 W. Va. 
SiGe soils Sy alee Williamson’ v. Mingo 
County Ct., 56 W. Va. 38, 48 SE 835; 
Davis Dist. Bd. of Education aie Holt, 
54 W. Va. 167, 46 SH 134; WHassinger 
v. Holt, 47 W. Va. S48 oe SE (288 
Bloxton v. McWhorter, 46 W. Va. 32, 
32 SE 1004; Norfolk, ete., R. Co. v. 
Pinnacle Coal Co., 44 W.. Va. 574, 30 SE 
196, 41 LRA 414: Fleming v. Com- 
missioners, 31 W. ‘Va. 608, 8 SE 267. 
Wis.—State v. Gary, 33 Wis. 93; 
State v. Gay, 31 Wis. 93. 
Wyo.—Dobson v. Westheimer, 5 
Wyo. 34, 36 P 626. 
“ Can, _—Godson v. Toronto, 18 Can. S. 
Ont.—Reg. v 
[a] Acts 


Coursey, 27 Ont. 181. 
‘hela ministerial.—(1) 


- $a’ 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


= SE ee ae eee 


§ 13] 


of an administrative,*® political,5° governmental,®1 
Prohibition does not 
lie to restrain ministerial acts, even though per- 
There is, however, some dif- 
ference of opinion as to what constitutes the exercise 
of judicial or quasi-judicial functions,°4 some courts 
holding that practically all acts which require the 
exercise of the discretion or judgment of the officer or 
board may in a proper case be controlled by prohibi- 
tion,’* while, according to another view, an act may 
be administrative or ministerial and hence not sub- 
ject to prohibition notwithstanding the exercise of 
the discretion or judgment of the officer or board is 
incidental or necessary thereto.°® For example, while 
it has frequently been held proper that the writ 
should issue to control the action of an administra- 
tive or executive board or officer in proceedings to 
remove a public officer or employee,®* the writ has, 
on other occasions, been denied on the ground that the 
act involved is executive or administrative.°® 
has been held in some eases that the writ will he to 


or executive®2 character. 


formed by judges.®3 


Designation of depositary for county 
funds by county court. State v. Haw- 
kins, 130 Mo. A. 41, 109 SW 77. 
Expenditure by county court of pub- 
lic revenues in erection of bridge 
wholly outside of county. Lanefitt v. 
Doddridge County Ct., 86 W. Va. 316, 
103 SE 105. (3) Filling by trustees 
of municipality of vacancy in office of 
eity marshal. McKamy v. Bakers- 
field, 26 Cal. A. 315, 146 P 910. (4) 
Formation and organization of con- 
solidated school district by county 
superintendent pursuant to election. 
State v. Parker, 40 S. D. 102, 166 NW 
309. (5) Hearing of charges by state 
medical examiners for purpose’ of re- 
voking license as obtained by fraud, 
and because of unprofessional con- 
duct of certificate holder. Jamieson 
v. State Bd. of Medical Examiners, 35 
Okl. 685, 130 P 923. (6) Issuing exe- 
cution. Hill v. Wittmeier, 209 Ala. 
355, 96 S 327 (justice of the peace. 
But see supra text and note 43 [a] 
(8)); Harris v. Calexico Recorder’s 
CEA ISMCale AG 03. dis POs CT) 
Levying of execution by constable. 
Ostmann v. Frey, 148 Mo. A. 271, 128 
SW 253. (8) Order by county court 
on petition for relocation of county 
seat. Baker v. O’Brien, 79 W. Va. 101, 
90 SE 543. (9) £=Placing by state 
treasurer in state’s general fund of 
interest received from school moneys 
on deposit. State v. Ewert, 36 S. D. 
622, 156 NW 90. (10) Placing upon 
the ballots for primary election of 
names of candidates by county elec- 
tion board. State v. Vaughn, 33 Okl. 
384, 125 P 899. (11) Proceedings by 
board of capitol commissioners re- 
specting lease of Nevada building. 
In re Cowles, (Nev.) 283 P 400. 

{[b] Duty imposed by law.—The 
supreme court will not prohibit by 
writ of prohibition the performance 
of an Official’s duty expressly re- 
quired by statute. State v. Blegen, 26 
S. D. 106, 128 NW 488. 


49. Ala.—Washington County 
Comrs. Ct. v. State, 151 Ala. 561, 44S 
465. ’ 


Fla.—State v. State R. Commn., 79 
Fla. 526, 84 S 444. 

Ky.—Holliday v. Fields, 207 Ky. 
462, 269 SW 539. 

Mich.—Triangle Land Co. v. Audi- 
tor Gen., 172 Mich. 289, 137 NW: 683. 

Mo.—State v. Bright, 224 Mo. 514, 
123 SW 1057, 185 AmSR 552, 20 Ann 
Cas 955. 

N. Y.—Burke v. Richmond, 131 
Misc. 588, 228 NYS 172. 

S. D.—Austin v. Eddy, 41 S. D. 640, 
172 NW 517. 

Wash.—State v. Hinkle, 130 Wash. 
AAOT O22 Pi SOL; 

fa] Acts held administrative.— 
(1) Examination of initiative petition 
by secretary of state to ascertain if it 
is in proper form for filing contains 
sufficient number of signatures, etc. 
State v. Hinkle, 130 Wash. 419, 227 P 
861. (2) Act of superintendent of 
public instruction in obeying orders 


PROHIBITION 


been held.6* . 
Public act. 


edy.® 


So it 


of the provincial secretary who gov- 
erns his department. Therrien v. 
Mercier, 24 Que. K. B. 352. 

50. Kump v. McDonald, 64 W. Va. 
61 SE 909; Re North Perth, 21 
538 [crit Re Simmons, 12 Ont. 
505]. But see Perrault v. Robinson, 
29 Ida. 267, 158 P 1074 (the writ of 
prohibition which is the converse of 
writ of mandate may be issued to pre- 
vent the holding of an illegal and un- 
authorized election). 

[a] Management of political: par- 
ty.— Except so far as it is authorized 
by statute courts do not exercise ju- 
risdiction in matters which are pure- 
ly political, pertaining to the man- 
agement and proceedings of a politi- 
cal party. Kump v. McDonald, 64 W. 
Va. 323, 61 SE 909. 

51. Langfitt v. Doddridge County 
Cty 86 We Vaz 2165103; Sm 105: 

52. Washington County Comrs. Ct. 
v. State, 151 Ala. 561, 44 S 465; Hol- 
liday v. Fields, 207 Ky. 462, 269 SW 
539; State v. Bright, 224 Mo. 514, 123 
SW 1057, 185 AmSR 552, 20 AnnCas 
955; Racine v. Tenth Judicial Dist. 
Cleo Qa We 43 DO See iis 

53. State Tax Commn. v. Bailey, 
179 Ala. 620, 60 S 913; Goodwin v. 
State, 145 Ala. 536, 40. S 122; In‘ re 
Gartsnore.ct. Bo. Cri, 


54. Owens v. Bond, 83 Fla. 495, 91 
S 686. 
55. See State v. Hinkle, 130 Wash. 


419, 428, 227 P 861, 864 (mere minis- 
terial act is “an act done under the 
instructions of a superior officer or 
the sovereign, and in obedience there- 
to’). See also cases supra note 43; 
and infra notes 57, 59. 

5 Owens v. Bond, 83 Fla. 495, 91 
S 686. 


57. Thomas v. Thompson, 102 SW 
849, 831 KyvL 524. 

[a] Writ will lie against: (1) City 
council trying charges’ preferred 
against member of board of water 
commissioners and of park commis- 
sion for his removal under charter. 
Macon v. Anderson, 155 Ga. 607, 117 
SE 753. (2) Police committee of city 
in trying chief of police for inefficien- 
cy or breach or neglect of official du- 
ty. Beavers v. Armistead, 156 Ga. 
833, 120 SH’ 526. (38) Common coun- 
ceil in proceeding to remove municipal 
officer on charges. Speed v. Detroit, 
98 Mich. 360, 57 NW 406, 39 AmSR 
555, 22 LRA 842. (4) Mayor of city 
permanently removing captain of po- 
lice. Glover v. Columbys, 132 Miss. 
(USA ST ayn 

58. State v. Bright, 224 Mo. 514, 
123 SW 1057, 185 AmSR 552, 20 Ann 
Cas 955; Readdy v. Mallory, 57 Okl. 
499, 157 P 742. 

[a] Writ will not lie against: (1) 
Governor in proceedings for removal 
of peace officer. Holliday v. Fields, 
207 Ky. 462, 269 SW 539. (2) Mayor 
and city council hearing charges 
against officer. State v. Bright, 224 
Mo. 514, 123 SW 1057, 185 AmSR 552, 
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restrain the proceedings of an election contest or can- 
vassing boards or officers,*® and in other cases that it 
is not a proper remedy.*° 
has been held a ministerial act which will not be re- 
strained by prohibition,®? there is contrary author- 
ity;°? and likewise while it has been held that the 
common-law writ of prohibition, will not lie to re- 
strain collection by a public officer of an illegal as- 
sessment or levy of taxes,°* the contrary has also 


While the levy of a tax 


It has been held that the writ of pro-. 
hibition will issue to prevent the performance of a 
publie act by a public body or tribunal acting under 
color of law, that has in fact no legal existence, pro- 
vided there is no other immediate and adequate rem- 
In such case the question is not whether the 
act sought to be prevented is judicial or ministerial, 
but whether the body undertaking to perform the act 
is a legal body or not.*¢ 
ity of the office than to the character of the act.®7 
So it has also been held, without diseussion of the 


It goes more to the valid- 


20 AnnCas 955; Readdy v. Mallory, 
57 Okl. 499, 157 P 742. (3) Executive 
officer of city investigating charges 
against chief police officer. State v. 
Bright, supra. (4) Legislative or ad- 
ministrative branch of city govern- 
ment approving or rejecting suspen- 
sion of city officer by mayor. Owens 
v. Bond, 83 Fla. 495, 91 S 686. 

59. Fleming v. Commissioners, 31 
W. Va. 608, 8 SE 267. 

[a] Writ will lie against: (1) 
Board of county commissioners hay- 
ing no legal power to act in matter of 
election recount. McBride v. Gris- 
wold, 38 Nev. 56, 146 P 756. (2) Coun- 
ty court recounting votes cast for of- 
fice of state senator on demand made 
therefor, after it has legally ascer- 
tained and declared result and ad- 
journed. Duty v. Thompson, 79 W. 
Va. 415,91 SE 11. 

{[b] Ministerial act.—It has been 
held that the writ will lie against a 
board of state canvassers canvassing 
votes at a primary election and re- 
counting them on a petition therefor 
where the duties are merely minis- 
terial. Bradley v. State Canvassers 
Bd., 154 Mich. 274, 117 NW 649. 

60. See cases infra this note. 

[a] Writ will not lie against: 
(1) Clerk of circuit court or court in 
term time issuing order commanding 
county clerk to open, count, and com- 
pare lists of voters and examine bal- 
lots, in his office, of election contest. 
State v. Barton, 300 Mo. 76, 254 SW 
85. (2) County clerk opening and 
counting ballots in election contest. 
State v.. McElhinney, 302 Mo. 564, 258 
SW 1020. (38) Ordinary hearing and 
determining of contest of municipal 
election. Shirley v. Gardner, 160 Ga. 
338, 127 SH. 855. . (4) Circuit court or 
elerk thereof in issuance of order to 
county clerk to count and examine 
ballots in election contest. State v. 
Barton, supra. (5) Certifying by 
county judge of result of local option 


election on scrutiny of ballots. Re 
Aurora, Scrutiny, 28 Ont. L, 475, 13 
DomLR 88. 

61. Coronado vy. San Diego, 97 Cal. 


440, 32 P 518. 


62. Peo. v. Schoharie County, 121 
N. Y. 345, 24 NE 830. 

63. Hobart v. Tillson, 66 Cal. 210, 
5 P 83; Farmers’ Co-op. Union v. 


Thresher, 62 Cal. 407; Le Conte v. 
Berkéley, 57 Cal. 269; Cody v. Len- 
nard, 45 Ga. 85; Talbot v. Dent, 9 B. 
Mon. (Ky.) 526. 

[a] Under statutory provisiens in 
Kentucky the collector of Louisville 
may be prevented by prohibition from 
collecting an illegal city tax. Talbot 
v. Dent, 9 B. Mon. 526. 

64. Peo. v. Works, 7 Wend. (N. Y.) 
486; State v. Burger, 26 S. C. L. 410; 
State v. Graham, 20 8S. C. L. 457. 

65. Fouracre v. White, 30 Del. 25, 
102 A 186. 

66. Fouracre v. White, supra, 

67. Fouracre v. White, supra. 
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character of the action which is to be restrained, 
that the writ of prohibition may lawfully issue to re- 
strict public officers or boards in the exercise of pow- 
ers specifically conferred by statute to the exercise of 


[§ 14] A. In General. 


dicial or quasi-judicial power.7! 


is unauthorized by law.?? 


vented by its operation.’® 


[§ 15] B. Necessity. A writ of prohibition will 
ordinarily issue only in cases of manifest’? or ex- 
treme’® necessity. As a general rule it is granted 
only in eases of special emergency,*® to prevent great 
impending present injury,*® or extraordinary hard- 


68. Bradley v. State Canvassers 
Bd., 154 Mich. 274, 117 NW _ 649. 

[a] Acts of state board of can- 
vassers in canvassing the votes of a 
primary election held under Laws Ex- 
tra Sess. (1907) No. 4, p 10, being the 
mere performance of statutory du- 
ties, may be restrained by prohibition 
to the means expressly indicated. 
Bradley v. State Canvassers Bd., 154 
Mich. 274, 117 NW 649. 

69. See statutory provisions; 
eases infra this note. 

[a] In Utah Const. art 8 § 4, con- 
ferring original jurisdiction on the 
supreme court to issue a writ of pro- 
hibition, has been held to refer to a 
writ having the character and func- 
tions defined by L. (1884) p 326 §$ 
982, providing that a writ of prohibi- 
tion arrests proceedings of any tri- 


and 


bunal, corporation, board, or person 
exercising judicial or ministerial 
functions in excess of jurisdiction. 


Barnes v. Lehi City, 279 P 878. j 

[b] Validity of statute.—Code Civ. 
Proce. § 1102, as far as it purports 
to authorize prohibition against min- 
isterial acts, is invalid, prohibition 
being limited by the constitution to 
judicial proceedings. Baines v. Ze- 
mansky, 176 Cal. 369, 168 P 565. 

70. State’ v. Young, 29 Minn. 474, 
9 NW 737. ’ 


71. See supra § 13. 

72. See infra §§ 20-42. 

73. See infra §§ 56-86. 

74. Auburn First Nat. Bank v. 


Lassen County Super. Ct., 12 Cal. A. 
SoD WLC ae we roaa: i 

75. Auburn First Nat. Bank v. 
Lassen County Super. Ct., supra. 

76 Peo. v. McCue, 74 App. Div. 
302, 77 NYS 451;, Peo. v. Wother- 
spoon, 94 Misc. 419, 157 NYS 923 [aff 
176 App. Div. 947 mem, 162 NYS 11388 
mem]; Carter County v. Worten, 128 
@Okl, 104, 261 P 553. 

77. Ala.—Ex p. Greene, 29 Ala. 52. 

Cal.—Boyd v. Los Angeles County 
Super. Ct., (A.) 279 P 672. 

Ind.—State v. Gleason, 187 Ind. 297, 
fi SEIN FRO: 

Kan.—Smithmeyer v. Hopkins, 111 
Kan. 329, 207 P 655: 

La.—Williams: v. F. Leyland SS. 
Line Co., 167 La. 63, 118 S 693; Reyn- 
olds v. Louisiana Highway Commn., 
163 La. 125, 111 S 622; State v. Mayer, 
52 Ta. Ann. -255, 26 S 823; State’ v. 
Rightor, 40 La. Ann. 887, Ss 102; 
State v. Falls, 32 La. Ann. 553; State 
v. Judge of Fourth Judiciai Dist., 10 
Rob. 169; State v. Judge New Or- 
leans Prob. Ct., 4 Rob. 48. 

Miss.—Crittenden v. Booneville, 92 
Miss. 277, 45 S 723, 181 AmSR 518. 


In general three things 
are necessary to justify the issuancé of a writ of 
prohibition:*° (1) That the court, officer, or person 
against whom it is directed is about to exercise ju- 
(2) That the exer- 
cise of such power by such court, officer, or person 
(3) That it will result in 
injury for which there is no other adequate remedy." 
The writ should not issue where it would be an in- 
strument of injustice or oppression,‘* or would cause 
a reckless waste of property,’® or where a greater in- 
justice would be done by its issue than would be pre- 


PROHIBITION 


V. WHEN WRIT LIES 


ship.®? 


In General. 


ties.*4 


Second Judicial Dist. Ct., 37 Mont. 
226, 95 P 843; Staté v. Second Judicial 
Dist. Ct., 22 Mont. 220, 56 P 219. 

Nev.—Arascada v. Humboldt Coun- 
ty Sixth Judicial Dist. Ct., 44 Nev. 
Shife\ USC? Saya 

N. Y.—Peo. 
traordinary Trial Term, 
463, 127 NE 486; Peo. v. Westbrook, 
89 N. Y. 152; Peo. v. McCue, 37 Misc. 
741, 76 NYS 485 [aff 74 App. Div. 302, 
77 NYS 451]. 

N. C.—Page v. Page, 166 N. C. 90, 
81 SE 1060; State v. Allen, 24 N. C. 183. 

Okl.—Carter County v. Worten, 128 
Okl.. 104, 261. P.553; 

W. Va.—Johnston vy. Hunter, 50 W. 
Va. 52, 40 SE 448; McConiha v. Guth- 
rie, 21 W. Va. 134. 

Wis.—State v. Evans, 88 Wis. 255, 
60 NW 433. 

Wyo.—State v. Natrona County 
Highth Judicial Dist. Ct., 37 Wyo. 206, 
260 P 185. 

78. %I1l.—Peo. v. Cook County Cir. 

Ue, LOOM Te 20 as Ne tr i. 

Miss.—Crittenden v. Booneville, 92 
Miss. 277, 45 S 728, 131 AmSR 518. 

Mo.—State v. Hartman, 221 Mo. A. 
215, 300 SW 1054. 

Nev.—Turner v. Langan, 29 Nev. 
281, 88 P 1088; Bell v. Esmeralda 
County First. Judicial Dist. Ct., 28 
Nev. 280, 8f P 875, 113 AmSR 854, 1 
LRANS 843, 6 AnnCas 982; Walcott 
v. Wells, 21 Nev. 47, 24 P 367, 37 Am 
SR 478, 9 LRA 59. 

Oh.—Allison v. Stevens, 23 Oh. A. 
259" 155 NE 652. 

S$. D.—Brandon Sav. Bank v. Swan- 
son, 222 NW 660. 

W. Va.—Johnston v. Hunter, 50 W. 
Va. 52, 40 SE 448. 

79. State v. Gleason, 187 Ind. 297, 
119 NE 9. 

80. State v. Gleason, supra. 

81. State v. Milwaukee County Cir. 
Ct., 184 Wis. 301, 199 NW 213. 

82. Doyle v. Wade, 46 R. I. 239, 
126 A 351. : 
Doyle v. Wade, supra. 

[a] Error in applicant’s favor.— 
Even if a judgment for defendants 
was defective in that the amount of 
costs recoverable was not stated 
therein as provided by Code Civ. Proc. 
§ 896, a valid judgment remained as 
respects negativing plaintiff’s right 
to recover from defendants, and the 
defect, being entirely in plaintiff’s 
favor, was not one of which he could 
complain on writ of prohibition. 
Brown v. Imperial County Super. Ct., 
65 Cal. A. 147, 223 P 426. 


v. Supreme Ct. Ex- 
2280 Nu UY: 


84. State v. Westhues, (Mo.) 269 
SW 379. " 
85. Anticipation of error see infra 


Mont.—State v. Silver Bow County | § 54. 


| [§§ 13-18 


the powers lawfully conferred and to the use of 
means expressly indicated.°* 

Statutes sometimes provide for the restraint by 
prohibition of ministerial, as well as judicial, acts.°? 


[§ 16] C. When Ineffectual or Not Beneficial—1. 
The writ will not issue where it would 
be ineffectual,8? or where it cannot affect the rights 
of the party applying therefor,’* or where it will re- 
sult in neither benefit nor harm to either of the par- 


[§ 17] 2. Necessity of Threatened Action or Pend- 
ing Proceeding.®® 
tion may issue, there must be some matter actually 
pending upon which action is threatened;*® an ap- 
plication prior thereto is premature’? and the writ 
cannot be used to prevent the institution of an ac- 
tion®® or prosecution.®® 

[§ 18] 3. Acts Already Completed. Prohibition 
is a preventive, rather than a corrective, remedy,°° 
and issues to prevent the commission of a future 
act®1 rather than to undo an act which is already per- 


In order that a writ of prohibi- 


g6. Ala.—State v. Hermann, 160 
Ala. 128, 48 S 851. 

Cal.—Hall v. Imperial County Su- 
per. Ct., 70 Cal. A. 393, 233 P 80; Lew- 
is v. Butte County Super. Ct., 11 Cal. 
A. 488, 105 P 7638. 

Fla.—State v. Wright, 124 S 18. 

La.—Foster v. Shreveport, 136 La. 
1087, 68 S 134. 

N. M.—New Mexico-Colorado Coal, 
ete., Co. v. New Mexico Highth Ju- 
at Dist Ct, 212 SN Mr i28e0 toes ee 

Philippine.—Rafferty v. Judge Ct. 
of First Inst., 7 Philippine 164. 

W. Va.—Hardin v. Bobbitt, 103 W. 
Va. 445, 137 SE 878; State v. New- 
man, 85 W. Va. 423, 102 SE 122; Dar- 
nell v. Vandine, 64 W. Va. 53, 60 SE 
996; Haldeman vy. Davis, 28 W. Va. 324. 

Que.—Theatrical Club v. Choquette, 
22 Que. Pr. 8. 

“The writ of prohibition will not 
issue to prevent action upon proceed- 
ings the birth of which may be proph- 
esied by imagination or hope.” Hall 
v. Imperial County Super. Ct., 70 Cal. 
Av 393, -399,.238 RP 80s 

[a] MTlustrations.—(1) Prohibition 
will not issue to restrain the enferce- 
ment of an ordinance not yet put in 
effect. O’Brien v. Humboldt County, 
41 Nev. 90, 167 P1007. (2) Prohibi- 
tion does not lie at the suit of a po- 
lice judge ,of a city to prohibit the 
city couneil from proceeding to re- 
move him from office, where written 
charges have not been filed as re- 
quired by statute. State v. Helena, 43 
Mont. 6170 14) Paiva. (3) As ewrits of 
prohibition will not be issued by the 
superior court is about to order after 
execution which it is claimed that the 
superior court is about to order after 
the perfecting of an appeal from its 


judgment, where the application does 


not show the filing of an undertaking 
on appeal and an application to stay 
proceedings. Manaix v. San Francis- 
co Super. Ct., 157 Cal. 730, 109 P 264. 

87. State v. Ryan, 180 Mo. 32, 79 
SW 429; O’Brien v. Humboldt County, 
41Nev. 90, 516% me. 100M. 

88. Hardin v. Bobbitt, 103 W. Va. 
445, 137 SE 878; Darnell v. Vandine, 


64 W. Va. 53, 60 SH 996; Haldeman 
V.. Davis, 23) Wi. 2Viaw 324. 
89. Darnell v. Vandine, 64 W. Va. 


53, 60 SE 996. 

90. Ostmann v. Frey, 148 Mo. A. 
271, 128 SW 253; State v. Ryan, 24 
N. M. 176, 173 P 858; Martineau v. 
Crabbe, 46 Utah 327, 150 P 301. 

91. Ostmann v. Frey, 148 Mo. A. 
271, 128 SW 253; State v. Ryan, 24 
N. M. 176, 173 P 858. 

[a] Rule applied.—Where defend- 
ant admits the facts alleged, but gives 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ie , 18-20] 


& , PROHIBITION [50 C.J.] 663 


formed.®? It will not be granted when the act sought 
to be prevented is already done,®? even where such 
act has been done pending the application for the 
writ ;°* but where the act sought to be prohibited is 
not a full, complete, and accomplished judicial act, 
the writ will lie,°® any further proceeding may be 
prohibited,®® and complete relief may be afforded by 


undoing what has been done.®? 


[§ 19] 4. Abstract or Moot Questions.°* 


assurance that the matters com- 
plained of swill not recur and that the 
rights ,of plaintiff will be fully ac- 
corded him, the writ will not issue 
unless further denial of rights ap- 


inferior courts, 
A writ 


Haldeman v. Davis, 28 W. Va. 324. 
Wyo.—State v. Ausherman, 11 Wyo. 
410, 72°P 200, 73 P 548. 
Eng.—Denton y. Marshall, 1 H. & 
C. 654, 158 Reprint 1046. 


of prohibition will not issue where the question in- 
volved is abstract or moot®® or where it has become 
moot pending the application,! except where it is of 
such public importance as to require that it be de- 
cided upon the merits.” 

_[§ 20] D. Absence, Excess, or Usurpation of Ju- 
risdiction—1. In General. Prohibition lies to prevent 


tribunals, officers, or persons from 


usurping or exercising a jurisdiction with which they 


| writ, but the superior court has a 
discretion to refuse prohibition if it 
seems to it inequitable to grant it). 
_fa] After judgment.—(1) Prohibi- 
tion will issue after, as well as be- 


pears. Smith v. Leahy, 58 Okl. 20, Que.—Therrien v. ‘Mercier, 24 Que.| fore, judgment. State v. Lee, 106 
See oc, Tia ARES ye La. 400, 31 S 14; Clarke v. Rosenda, 

92. Traffic Truck Sales Co. v. Red 94. U.S. v. Hoffman, 4 Wall. (U.|5 Rob. (la.) 27; State v. Elkin, 130 
Bluff Tp. Justice’s Ct., 192 Cal. 377,|S.) 158, 18 L. ed. 354; Bellevue Wa-| Mo. 905130) SW. -333,)) ole SiWeemlOsias 


220 P 306; Smurda v. Los Angeles 
County: Super: Ct., (Cal. 7A)), 266", P 
843; Finkle v. San Bernardino County 
Super. Ct., 71 Cal. A. 97, 234 P 432; 
Takeba v. San Joaquin County Super. 
Ct., 438 Cal. A. 469, 185 P 406; State 
v. Broaddus, 234 Mo. 358, 137 SW 268; 


ter Co. v. Stockslager, 4 Ida. 636, 43 
P 568. 

[a] For example, an order of the 
Supreme court dissolving an injunc- 
tion, and determining the principal 
case by affirming the judgment of a 
lower court, accomplishes all that is 


Bodley v. Archibald, 33 W. Va. 229, 
10 SH 392; Ensign Mfg. Co. v. Car- 
roll, 30 W. Va. 532, 4 SE 782; Hein 
v. Smith, 13 W. Va. 358. (2) Prohibi- 
tion against a judgment is applied for 
in time so long as anything remains 
to be done to carry the judgment into 


Ostmann v. Frey, 148 Mo. A. 271, 128} Sought by a writ of prohibition | effect. State v. Kimmel, (Mo. A.) 183 
SW 253; State v. Ryan, 24 N. M. 176,| against another court in a collateral | SW 651. 
173 P 858; State v. Newman, 85 W.| proceeding in respect of the same [b] After sentence.—(1) Where 


Va. 423, 102 SH 122. 
98. U. S.—Ex p: Joinsy7191 U., S: 
93, 24 SCt 27, 48 L. ed. 110; U.S. v. 
Hoffman, 4 Wall. 158, 18 L. ed. 354. 
Ariz.—Sanford v. Pima County 
DIStiCt.,28) Ariz 256, °71-P:906. 
Cal.—Havemeyer v. San Francisco 
Super. Ct), 84 iCal.) 327, 240 Psi2) 18 
SAGNIS ER 1192.0 chO nA S62iien 7 ull ov. 
Shasta County Super. Ct., 63 Cal. 
179; Blade v. Fresno County Super. 
Ct., 60 Cal. 290; EF. E. Booth Co., Inc. 
v. Zellerbach, (A.) 283 PB 372; Davis 
v. Alameda County Super. Ct., 
Cal. A. 646, 236 P 151; Bartolloti_v. 


subject matter. Peo. v. Fourth Judi- 
cial. Dist. Ct.,, 77Colo. 462, 4°P ‘745. 
95. U. S.—U. S. v. Hoffman, 4 
Wall. 158, 18 L. ed. 354. 
Ark.—Ferguson y. Martineau, 115 
aa 317, 171 SW 472, AnnCas1916E 


Cal.—Hall v. Imperial County Su- 
per. Cts 193) Cali 373, 245.814. Cros- 
by v. Los Angeles County Super. Ct., 
110 Cal. 45, 42 P 460; Havemeyer v. 
San Francisco Super. Ct., 84 Cal. 327, 
24 P 121, 18 AmSR 192, 10 LRA 627; 
Smurda v. Los Angeles County Su- 
per.) C&C AS). 266) P8435: Primm Vv. 


the case has proceeded to sentence 
and the want of jurisdiction does not 
appear upon the face of the record, a 
writ of prohibition will not lie. Ex 
p: |) Cooper; 2439 U. Save 1easSCrnansy 
36 L. ed. 232; State v. Whyte, 11 S. 
C. L. 174; Paxton v. Knight, 1 Burr. 
314, 97 Reprint 328; Full v. Hutch- 
ins, Cowp. 422, 98 Reprint 1165. (2) 
Where the defect of jurisdiction is 
clear from the face of the record, pro- 
hibition will lie after sentence. Rex 
v. Jack, 49 N. S. 238. (3) Where a 
conviction is not appealable, prohibi- 
tion may be resorted to after sen- 


Los Angeles Police Ct., 35 Cal. A. 372, | Shasta County Super. Ct., 3 Cal. A.| tence has been imposed upon convic-~ 
170 P 161; Kaye v. Kern County | 208, 84 P 786. : tion for violation of an unconstitu- 
Super. Ct., 33 Cal. A. 269, 164 P 912. Colo.—Peo. v. Denver Dist. Ct., 33} tional statute, although it will not 

Ga.—Pope v. Colbert, 95 Ga. 791, | Colo. 293, 80 P 908. \ lie until sentence has been pro- 
22 SE 703. La.—State v. Lee, 106 La. 400, 31] nounced. State v. Abrams, 119 La. 


Ida.—Bellevue Water Co. v. Stock- 
slager, 4 Ida. 636, 43 P 568. 

Ind.—Bluffion vy. Silver, 63 Ind. 262. 

Ky.—Gordon v. Tracy, 194 Ky. 166, 
238 SW 395, 

La.—Fain v. Fain, 140 La. 39, 72 S 
801; Colonial Homes Realty, etc., Co. 
v. Sample, 136 La. 195, 66 S 788; 
State v. Foster, 111 La. 241, 35 S 536; 


S 14. 

Mo.—State v. Elkin, 130 Mo. 90, 30 
SW 333, 31 SW 1037; State v. Rom- 
bauer, 105 Mo. 103, 16 SW 695; State 
v. St: Louis Ct. of App., 97 Mo. 276, 
10 SW 874; State v. Burney, 193 Mo. 
A. 326, 186 SW 23. 

N. Y.—Peo. v. State Sup. Ct., 245 N. 
Y. 24, 156 NE 84, 52 ALR 200. 


981, 44 S 807. 

97. See infra § 139. 

98. Necessity of pending proceed- 
ings see supra § 17. 

99. Cal.—Kato v. Busick, 174 Cal. 
118, 162 P 108; Peo. v. San Bernar- 
dino. County Super. Ct:,. 71: Cal, A. 1; 
234 P 338; Maiden v. Alameda County 
Super. Ct., 66 Cal. A. 153, 225 P 464. 


W. Va.—lIngersoll v.’ Buchanan, 1 
te eta CANES ne ae ee aye Wor 'ts 1S 4 La. State v. Barrett, 164 La. 124, 
24 8 25; State v. Potts 50 La. Ann. Ont.—In re Holman, 27 Ont. L. 432, 628 Stoo. is dake ysreee ree s Stouts! 
109, 23 $ 97; State v. Judges Cir. Ct., | 4 OntWN 434, 23 OntWR 428, 9 Dom | pro) 752, 91'S 208. : 8, 


48 La. Ann. 1166, 20 S 678; State v. 
Perrault, 48 La. Ann. 474, 19 S 455; 
State v. Judge New Orleans Second 
Recorder’s Ct., 44 La. Ann. 1093, 11 
S 872; Holden v. Judge Second City 
Ct., 35 La. Ann. 1110. 

Mass.—Smith v. Norwood, 
Mass. 222, 111 NE 8651. 

Minn.—Dayton v. Paine, 113 Minn. 
493. 

Mo.—State v. Mills, 231 Mo. 493, 133 


223 


LR 234 [allowing app 4 OntWN 207, 
23 OntWR 219, 7 DomLR 481]. 

Que.—Robillard v. Blanchet, 3 Que. 
Pr. 532. 

Austr.—Waterside Workers’ Feder- 
ation v. Gilchrist, 34 Austr. C. L. R. 
482; Rex v. Hibble, 28 Austr. C. L. R. 
456. 

[a] Stipulating to discontinue pro- 
ceedings sought to be restrained.— 
An application to one of the justices 
of the supreme court for writs of cer- 


Mo.—State v. Lyon, 12 SW (2d)s 447; 
peers v. Shields, 237 Mo. 329, 141 SW 

Nev.—State v. Humboldt County 
Sixth Judicial Dist. Ct., 43 Nev. 320, 
184 P 1023. 

Tex.—Blaylock v. Wilson, (Civ. A.) 
255 SW 217. 

1. Cal.—Peo. v. Second Appellate 
Dist. Ct. of App., 278 P 439. 

La.—Lemann v. Ascension Parish 


SW 22; State v. Ryan, 180 Mo. 82, | tiorari and prohibition directed to the | School Bd., 158 La. 81, 103 S 517> Mil- 
79 SW 429; Klingelhoefer v. Smith, | recorder of ane city of New Orleans ler v. Molony, 157 La. 811, 103 S 162; 
171 Mo, 455, 71 SW 1008; State v.| Will be dismissed, but without preju- | State v. Knisely, 144 La. 676, 81 S 248. 
Burckhartt, 87 Mo. 533. dice, when the recorder, in answer to Mo.—State v. Wurdenian, 311 Mo. 

N. M.—In re Roe Chung, 9 N. M./q rule to show cause why the writs | 64, 277 SW 571; State v. Broaddus, 


130, 49 P. 952. 
N. Y.—Peo. v. Excise Comrs., 61 
HowPr 514; Peo. v. New York Excise 
Comrs., 1 NYCivProc 244, 61 HowPr 
514. 
Okl.—Busey v. Crump, 108 Okl. 73, 


should not issue, announces his in- 
tention to discontinue the proceedings 
sought to be prohibited. State v. 
Marmouget, 104 La. 1, 28 S 920. 

96. Ky.—Stewart v. Woods, 193 
Ky. 824, 237 SW 657. 


234 Mo. 358, 137 SW 268. 

Okl.—Brown v. West, 28 Okl. 648, 
TU P2796: 

Tex.—State v. Humphries, 81 Tex. 
Cr. 322, 195 SW 194. 

[a] Rule applied.—(1) An applica- 


Zoe te Tili4as La.—Liuzza v. Simms, 153 La. 339, | tion for prohibition will be dismissed 
Ss. C.—State v. Stackhouse, i4 S. C.]97 § 470. where the court proceeded against has 
417. Mo.—State v. Montgomery, 221 Mo. | itself in effect done what the relator 
Utah.—Brooks v. Warren, 5 Utah! a, 1043, 295 SW 824; State vy. Bur- | Seeks to have done by entering an or- 
89, 12 P 659. der dismissing the objectionable pro- 


Wash.—State v. Douglas County 
Super. Ct., 139 Wash. 294, 247 P 3; 
State v. King County Super. Ct., 13 
Wash. 226, 43 P 48; State v. Yakima 
County Super. Ct., 4 Wash. 30, 29 P 
764; State v. Whatcom County Super. 
Ct: 2) Wash. 9, °25-P 1007. 

W. Va.—Williamson v. Mingo Coun- 
ty Ct. 56 W. Va. 38, 48 SE 835; 
Hawk’s. Nest v. Fayette County Ct., 
55 W. Va. 689, 48 SH 205; King v. 
Doolittle, 51 W. Va. 91, 41 SE 145; 


ney, 193 Mo. A. 326, 186 SW 23. 

B. C.—Camosun Commercial Co., 
Ltd. v. Garetson, 20 B. C. 448, 7 West 
Wkly 219. 

Ont.—Brazill v. Johns, 24 Ont. 209. 

Compare Maxwell v. Clark, 10 Man. 
406 (holding that, where the want of 
jurisdiction of the inferior court does 
not appear upon the face of the pro- 
ceedings, and the application for pro- 
hibition is not made until after judg- 
ment or verdict in that court, appli- 
cant is not, of right, entitled to the 


ceedings. State v. Thomas, 249 Mo. 
103, 155 SW 401. (2) The amendment , 
by a justice of a sentence, thereby 
reducing the amount of a fine to a 
sum within his jurisdiction, between 
the issuance of a writ of prohibition 
to prevent collection of fine and its 
return, constitutes a good defense to 
a petition for the writ. Sattes v. 
Pleasants, 82 W. Va. 642, 96 SE 1618, 
2. State v. Wurdeman, 309 Mo. 4v8, 

274 SW 407. 
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[§ 20 


are not vested by law.* It will lie where the inferior | court, tribunal, officer, or person is without jurisdic- 


3. U. S.—The Western Maid, 257 
WS 72419 42 Ct toh -6Gedu.) edi 299); 
Osage Oil, etc., Co. v. Continental Oil 
Co., 34 F. (2d) 585; The Mavisbrook, 
270 Fed. 1011. 

Ala.—State v. McCord, 203 Ala. 347, 
83'S 71; Ex p. State, 200 Ala: 15, 75 
S 327; Ex p. Montgomery Bight, etc., 
Co., 187 Ala. 376, 65 S 403; Ex p. State, 
150 Ala. 489, 43 S 490, 10 LRANS 1129; 
Ex p. Brown, 58 Ala. 536; Ex p. Ham- 
ilton, 51 Ala. 62; Ex p. Smith, 34 Ala. 


455; Ex p. Smith, 23 Ala. 94; Crad- 
dock v. Oliver, (A.) 123 S 87, [certi- 
orari den 123 S 88]. 

Ariz.—Johnson y. Betts, 21 Ariz. 


SOO, Losib 2 kl: 

Ark.—Order of Railway Conductors 
v. Bandy, 177 Ark. 694, 8 SW (2d) 
448; Monette Road Impr. Dist. v. 
Dudley, 144 Ark. 169, 220 SW 59; Rus- 
sell v. Jacoway, 33 Ark. 191; Ex p. 
Little Rock, 26, Ark, 52; Hanger v. 
Keating, 26 Ark. 51; Ex p. Tucker, 25 
Ark. 567. 

Cal.—Tulare Irr. Dist. v. Tulare 
County Super. Ct., 197 Cal. 649, 242 P 
725; State Dept. of Public Works v. 
Siskiyou County Super. Ct., 197 Cal. 
215, 239 P1076; A. G. Col Co. v. Santa 
Clara County Super. Ct., 196 Cal. 604, 
238 P 926; Jacobsen v. Sonoma Coun- 
ty-super, Ct. °192)Calii319) 21:9" Pi 986; 
29 ALR 1399; Consolidated Adjust- 
ment Co. v. Sonoma County Super. Ct., 
189 Cal. 92, 207 P 552; Davis v. Ala- 
meda County Super. Ct., 184 Cal. 691, 
195 P 390; Elliott v. San Bernardino 
County Super; Ct3..168' Cal..727, 145 P 
101; American Law Book Co. v. Santa 
Clara County Super, Ct., 164 Cal. 327, 
128 P 921; Dungan v. Fresno County 
Super. Ct., 149 Cal. 98, 84 P 767, 117 
AmSR 119; Brown v. Moore, 61 Cal. 
Coker v. Colusa County Super. 
, 58 Cal..177; Maurer v. Mitchell, 
53 Cal. 289; Edson v. Siskiyou Coun- 
ty Super. Ct. (A.) 277 P 194; Wil- 
liams Co. v. Los Angeles County Su- 
per. Ct. (A.) 275 P 838; Melick v. Los 
Angeles County Super. Ct., (A.) 269 P 
746; Pasadena v. Los Angeles County 
Super. Ct.,.92 Cal. A. 523; 268 P 664; 
Weintraub v. Los Angeles County 
Super. Ct:; 91 Cal..A. 7638, 267, P.433; 
Smurda vy. Los Angeles County Super. 
Ct., (A.) 266 P 843; Chaplin v. Los 
Angeles County Super. Ct., 81 Cal. A. 
357, 253 P 954; Westinghouse Elec- 
tric, etc., Co. v. ‘Corcoran Tp. Justice’s 
Clip) Cal. A. 759, 250 P 1104; Jones 
Vv. San Diego County Super. Ct., 78 Cal. 
A. 163, 248 P 292; Elberta Oil Co. v. 
Kings County Super. CU die Cal eas 
114, 239 P 415; Lieberman vy. Orange 
County Super. Ct., Vo Ol wn se eaGle: 
570; * Broady v. Jennings, 70 Cal. A. 
647, 234 P 120; Northcutt v. Los An- 
geles County "Super. Ct; 66. iCalasar 
BO 0s) a0. 21D); Quatman v. Glenn 
County Super. Ct., 64 Cal. A. 203, 221 
P 666; Hammons v. Los Angeles 
County Super. €t.,.63"Cali A. 700; 219 
127 8 KOEI AR Reclamation Dist. No. 108 v. 
Ash, 58 Cal. A. 238, 208 P 394; Shep- 
herd vy. Fresno County Super. Ct., 4 
Cal, A: 673, 202. P 466; Dell_v: San 
Diego County Super. Ct., bis (CalepAr 
436, 200 P 85; Gadette v. East San 
Diego Recorder’s Ct., 53 Cal. A. 72, 199 
P 817; Colyear v. Los Angeles Sointy 
Super. Ot); 40) Caley Ath 462.) 81) =P 74: 
Kowalsky ‘Vv. Santa Cruz County Super. 
Ct., 13' Cal." A. 218,109 P 158; Beau- 
lieu Vineyard v. Napa County Super. 
Oi Gu Galen Ab a2 429 1 Prados Serimm 
Vv. Shasta County Super. Ct., 3 Cal. A. 
208, 84 P 786; Dakan v. Santa Cruz 
County: Super. Ct., 2 Cal. A. 52, 82 .P 
1129; Raine v. Lawlor, 1 Cal. A. 483, 
82 P 688. 

Colo.—Peo. v. First Judicial Dist. 
Gt.) 74 sColom58, 20389 Piit4a>) Peo: vi, 
Denver Dist..Ct.; 71 Colo. 390, 206 P 
572; Peo. v. Second Judicial Dist. Ct., 
*°29 Colo. 83, 66 P 1068; Peo. v. Boulder 
County Dist. Ct., 28 Colo. 161, 63 P 
821; Peo. v. Lake County Dist. Ct., 
26 Colo. 386, 58 P 604, 46 LRA 850. 

D. C.—U. S. v. Scott, 25 App. 88. 

Fla.—White v. State, 77 Fla. 528, 81 
S 639; State v. Whitney, 66 Fla. 24, 
§3 S 299; State v. White, 40 Fla. 297, 


24 S 160; Sherlock v. Jacksonville, 17 
Fla. 93. 

Ga.—Shirley v. Gardner, 160 Ga. 
338, 127 SE 855; Cunningham vy. Ra- 
chaels, 146 Ga. 682, 92 SH 208. 

Ida.—Daniels v. Adair, 38 Ida. 130, 
220 P 107; Spivey v. Ada County 
Third Judicial Dist. Ct., 37 Ida. 774, 
219 P 203; Cronan v. Kootenai County 
First Judicial Dist. Ct., 15 Ida. 184, 
96 P 768; Gunderson v. Fourth Judi- 
cial Dist. Ct., 14 Ida. 478, 94 P 166; 
cee v. Gooding, 14 Ida. 288, 94 P 
43 


Ind.—State v. Madison County Cir, 
Ct., 193 Ind. 20, 1388 NE 762. 
Towa.—McClamroch y. Southern 
Surety Co., 193 Iowa 249, 187 NW 41. 
Kan.—State v. Coffey vil le Ct., 1238 
Kan. 774, 256 P 804. 
209 Ky. 119, 


Ky. 

272 SW 404; Fleece v. Shackelford, 
204 Ky. 841, 265 SW 460; Bowles v. 
Manning, 196 Ky. 728, 245 SW 506; 
Stewart v. Woods, 193 Ky. 824, 237 SW 
657; Russell v. Field, 192 Ky. 262, 232 
SW 375; Riley v. Wallace, 188 Ky. 
471,) 222 SW 1085, 11- AUR 33375 Com: 
v. Crumbaugh, 176 Ky. 720, 197 SW 
401; Johnson v. Doublin, 167 Ky. 667, 
18i SW 347; Speckert v. Ray, 166 Ky. 
622, 179 SW 592, 4 ALR 603; Equita- 
ble L. Assur. Soc. v. Hardin, 166 Ky. 
BL, A8) SiWie th 53> (Beard of ~Prison 
Comrs. v. Crumbaugh, 161 Ky. 540, 170 
SW 1187; Morris v. Randall, 129 Ky. 
720, 112 SW 856; Jenkins v. Berry, 
122 Ky. 311, 92 SW 10, 28 KyL 1224. 

La.—Stewart v. Litchenberg, 148 
La. 195, 86 S 734; Iberia, etc., R. Co. 
v. Morgan’s Louisiana, ete., ER PICters 
Co., 129" Wa 492) 56S 417, 

Me.—Norton v. Emery, 108 Me. 472, 
81 A 671. 

Mass.—Donlan v. Boston, 238 Mass. 
557, 131 NE 329; Tehan v. Justices 
Boston Municipal Ct., 191 Mass. 92, 
77 NE 313; Washburn v. Phillips, 2 
Mete. 296. 

Mich.—Hudson v. Judge Detroit Su- 
per. Ct., 42 Mich. 239, 3 NW ea ars: 
Peo. v. Judge Detroit Super. Ct., 5NW 
O19; 

Minn.—State v. Johnson, 173 Minn, 
271, 217 NW 351; State v. Craig, 100 
Minn. 352, 111 NW 8; State v. Ward, 
70 Minn. 58, 72 NW 825; Prignitz v. 
Fischer, 4 Minn. 366. 

Mo.—State v. Holtcamp, 14 SW (2d) 
646; State v. Missouri Workmen’s 
Compensation Commn., 8 SW _ (2d) 
897; State v. Wood, 316 Mo. 1032, 292 
Sw 1038; State v. Williams, 310 Mo. 
267, 275 Sw 534; State v. Falkenhain- 
er, 309 Mo. 224, 274 SW 758; State v. 
Hughes, 294 Mo. 1, 240 SW 802; State 
v. Latshaw, 291 Mo. 592, 237 SW 770; 
State v. Dearing, 291 Mo. 169, 236 SW 
629; State v. Young Women’s Chris- 
tian Assoc., 268 Mo. 163, 186 SW 680; 
State v. McQuillin, 262 Mo. 256, 171 
SW 72; State v. McQuillin, 256 Mo. 
693, 165 SW 7138; State v. Seehorn, 246 
Mo. 568, 151 SW 724; State v. Mc- 
Quillin, 246 Mo. 517, 152 SW _ 347; 
State v. Holtcamp, 245 Mo. 655, 151 
SW 153; State v. Shelton, 238 Mo. 
281, 142 SW 417; State v. Fort, 210 
Mo. 512, 109 SW 737; State v. Stobie, 
194 Mo. 14, 92 SW 191; State v. Wood, 
155 Mo. 425, 56 SW 474, 48 LRA 596; 
State v. Aloe, 152 Mo. 466, 54 SW 494, 
47 LRA 3933 Stplouis, ete, R.PCouv. 
Wear, 135 Mo. 230, 36 SW 357, 658, 33 
LRA 341; State v. Withrow, 133 Mo. 
500, 34 SW 245, 36 SW 48; State v. 
Elkin, 130 Mo. 90, 30 SW 338, 31 SW 
1037; State v. Porterfield, (A.) 6 SW 
(2d) 47; State v. Stolte, (A.) 1 SW 
(2d) 209; State v. Hartman, 221 Mo. 
AL 25, p08 SW 1054; State v. Mont- 
gomery, 221 Mo. A. 1043, 295 SW 824; 
State v. Riley, (A.) 276 Sw 884; State 
v. Porterfield, 211 Mo. A. 499, 344 SW 
966; State v. Calhoun, (A.) 234 SW 
855; State v. Duncan, 195 Mo. A, 541, 
193 SW 950; State v. Kimmel, (A.) 
183 SW 651; State v. Denton, 128 Mo. 
A. 304, 107 Sw 446; Carter v. Bolster, 
122 Mo. A. 135, 98 SW 105; State SA 
Cline, 85 Mo. A. 628; Roper V. Cady, 4 
Mo. A. 593. 

Mont.—State v. Silver Bow County 


1142, 


Second Judicial Dist. Ct., 76 Mont. 495, 
248 P 213; State v. Missoula County 
Fourth Judicial Dist. Ct., 70 Mont. 202, 
224 P 866; State v. Silver Bow County 
Second Judicial Dist. Ct., 69 Mont. 167, 
224 P 239; State v. Park County Sixth 
Judicial Dist. Ct., 67 Mont. 164, 215 


P 240; Staté v. Silver Bow County 
Dist: Ch, 15% Mont. 2517, 189 SP e28e.89 
ALR 1212. 


Nev.—Gordon vy. Nye County Fifth 
Judicial Dist. Ct., 36 Nev. 1, 131 P 134, 
44 meee: 1078. 

N. M.—Crist v. Abbott,,22 N. M. 
417%, 163 P 1085; Lincoln- Lucky, ete, 
Min. Co. v. New Mexico First Judicial 
Dist. C7, IN. M486, 38 P1580: 

N. Y.—Peo. v. State Sup. Ct., 245 N. 
Y. 24,156 NE 84, 52 ALR 200; Peo. v. 
McAdam, 84 N. Y. 287; Thomson v. 
Tracy, 60) N. Yo 31; Appolvs Béo.y 20 
N. Y. 531; Nicholas v. Farmers’ L. & 
tT Co 215 PApp. Div. b475" 21 4.2N, Ys: 
266; Peo. v. Davy, 105 App. Div. 598, 
94 NYS 1037 [aff 184 N. Y. 30, 76 NE 
732]; Peo. v. Shongo, 83 Misc. 325, 144 
NYS 885 [aff 164 App. Div. 908 mem, 
148 NYS 1137 mem]; Peo. v. Kelsey, 
82 Mise-491, 144 NYS 1385; Peo. v. 
Russell, 19 AbbPr 136, 29 HowPr 176; 
Peo. v. Parker, 63 How Pr 33 Peo: ve 
Gioean, BING ve Cr 733 

N. D.—State v. Moucon: 55° IN. D 
892, 215 NW 680; State v. Cass Coun- 
ty Dist. Ct., 17 N. D. 285, 115 NW 675, 
15 LRANS 331; Zinn v. Barnes Coun- 
ty Dist. Ct., 17 N. D. 128, 114 NW 475. 

Oh.—State v. Clen Dening, 93 Oh. 
St. 264, 112 NE 1029; State v. Buse, 
29 Oh. A. 302, 163 NE 565. 

Okl. —Vogel v. Gassaway, 281 P 262; 
Day: v. Ward, 137 Okl. 62, 277 P 935; 
Jones v. Pugh, 130 Okl. 291, 267 P 
272; O’Brien v. Gassoway, 125 Okl. 
97, 256 -P 929; ° American Inv... Co: v- 
Wadlington, 122 Okl. 56, 250 P 802; 
Dabney v. Hooker, 121 Okl. 193, 249 
P 381; Sewell v. Christison, 114 Okl. 
177, 245 P 632; State v. Carr, 114 Ok. 
121, 244 P 436; Payne v. Smith, 107 
OKI. 165, 231 P 469; Jeter v. Tulsa 
County Dist. Ct., 87 Okl. 3, 206 P 831; 
Parmenter v. Rowe, 87 Okl. 158, 200: 
P 683; State v. Hazelwood, 81 Okl. 
69, 196 P 937; Hirsh v. Twyford, 40 
Okl. 220, 139 P 313; State v. Huston, 
21 OK1. 782, 97 P 982 Lwrit of error 
dism 215 U. S. 592, 30 SCt 407, 54 L. 
ed. 340]; State v. Stanfield, LiOkh Gre 
W443 POLO 

Porto Rico. —Almenas v. Iriarte, 29 
Porto Rico 352, 

R. I—McLaughlin v. McLaughlin, 
44ocR, T5420 wales Ac} 649-20 Navdor ave, 
Bliss, 26 R. 1. 16, 57 A 939. 

Ss. C.— —Holladay v.: Hodge, 84,85 (2 
91, 65 SE 952; State v. Hopkins, 23 
- CL. 101; State v. Whyte, 11 S. C. 


S. D.—State v. Toomey, 27 S. D. 37,. 


129 NW 563, AnnCas1913D 324. 


Tex. —Home Nat. Bank v. Wilson,. 
(Civ. A.) 265 SW 732; State v. Nabers,. 
State v.. 


$0 Tex: Cr. 48,187 Sw 783: 
Clark, 79'Tex. Cr. 559, 187 SW 760. 

Utah, —Oldroyd v. McCrea, 65 Utah 
235 P 580, 40 ALR 230; 
Knox, 59 Utah 596, 206 P 711; Parker 
Vv. Morgan, 48 Utah 405, 160 P 764. 

Vt.—Barber v. Chase, 101 Vt. 348, 
143 A 302; Wilkins v. Stiles, 75 Vt. 42, 
52 A 1048, 98 AmSR 804; 
Thorpe, 66 Vt. 599, 30 A 36, 44 AmSR 
867, 25 LRA 605. 

Va.—Bee Hive Min. Co. v. Common- 
wealth Industrial Commn., 144 Va. 
240, 182 SE 177; Grief v. Kegley, PTS: 
Va. 552, 79 SH 1062; Martin v. Rich- 
mond, 108 Va. 765, 62 SE 800. 

Wash.—State v. Snohomish County 
Super. Ct. 145 Wash. 532, 261 P 97, 
144 Wash. "351, 258 BP 27; State v. King 
County Super. Ct., 135 Wash. 344, 237 
PPA E Statens Spokane County Su- 
per. Ct., 127 Wash. 37, 220 P 5; State 
v. Spokane County Super. Ct., 110 
Wash. 49, 187 P 708: State v. Grant 
County Super. Ct; 97 Wash. 358, 166 
P 630, LRA1917F 905; State v. Sno- 
homish County Super. Ct., 88 Wash. 
612, 158 P 315; State v. Thurston 
County Super. Ct. 86 Wash. 685, 151 
P 108; State v. Kittitas County Super. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- tion of the subject matter,* or of the parties,® or is 
exceeding its jurisdiction in the conerete ease.® 
fact that a court or other tribunal is attempting to 
exercise control over a case in which it has no right 
to is a sufficient ground for prohibition whether any 
other court would have jurisdiction or not.? 


PROHIBITION 


The 


How- | risdiction.® 


ever, in the absence of constitutional or statutory 


Ct., 84 Wash. 392, 146 P 834; 
v. King County Super. Ct., 74 Wash. 
689, 134 P 178; State v. King County 
Super. Ct., 67 Wash, 870, 121 P 836; 
State v. King County Super. Ct., 67 
Wash. 37, 120 P 861, LRA1915C 287, 
AnnCasi1913D 78; State v. King Coun- 
ty Super. Ct., 58 Wash. 97, 107 P 876; 
State v. Pierce County Super. Ct., 50 
Wash. 650, 97 P 778; Hindman v. Col- 
vin, 46 Wash. 317, 89 P 894; North 
Yakima vy. Kings County Super. Ct., 4 
Wash...655, 30 P 1053. 

W. Va.—Belt v. Gandee, 103 W. Va. 


412, 138 SE 365; White -v.. Roane 
County" Ct.55 99 W. Vad 504.0 129. SH 
401; State v. Blankenship, 93 W. Va. 


273, 116 SE 524; State v. Woods, 92 
W. Va. 331, 115 SE 470; State v. Val- 
entine, 90. W. Va. 35, 110 SE 445; 
Marsh. v. O’Brien, 82 W. Va. 508, 96 
=H 795; Powhatan Coal, etc., Co: v. 
Ritz 60. Wis Va. 395,56 SH 257,49 
LRANS 1225; Black Fork Dist. Bd. 
of Education v. Holt, 51 W. Va. 435, 
41 SE 337; Johnston v. Hunter, 50 
W. Va. 52, 40 SE 448; Norfolk, etc., 
R. Co. v. Pinnacle Coal Co., 44 W. Va. 
574, 30 SE 196, 41 LRA 414; Flem- 
ming v. Comrs:, 31 W. Va. 608, 8 SH 


267; McConiha v. Guthrie,. 21 W. 
Va. 134. 

Wis.—In re Inland Steel Co., 174 
Wis. 140, 182 NW 917. 

Wyo.—State v. Natrona County 


Bighth Judicial Dist. Ct., 39 Wyo. 24, 


269 P 35; State v. Park County Fifth 
Judicial Dist. Ct., 38 Wyo. 427, 267 
P 1060. cas Br 


Eng.—Reg. v. Judge Lincolnshire, 
etc., County Gt., 20 @. -B.. Di 16%; "Toft 


Ve Rayner, “CB. 1627 6¢2bCi) 162, 
136 Reprint 837; Rex v. Emerson, 
PLOLS 21s eis Wex ive — Davison, 


£1913] 2 Ir. 342; Leman v. Goulty, 3 
T. R. 3, 100 Reprint 424; Darby v. 
Cosens, 1 T. R. 552, 99 Reprint 1247. 
B. C.—Maple Crispette Co. v. Na- 
tional Brokerage, 27 B. C. 501, [1920] 
1 WestWkly 332; Camosun Commer- 
cial Co., Ltd: v. Garetson, 20 B. C. 
448, 7 WestWkly 219; Simpson v. 
Widrig, 15 B. C. 5, 12 WestLR 643. 
Man.—Wright v. Arnold, 6 Man. 1. 
N. S.—Rex v. Jack, 49 N. S. 238, 25 
DomLR 700, 24 CanCrCas 385. 
Ont.—Re Cummings, 25 Ont. 607; 
Sims y. Kelly, 20 Ont. 291; Long Point 
Co. v. Anderson, 19 Ont. 487 [app al- 
lowed on other grounds 18 Ont. A. 
201) wo lhioth-veu Norris. 17 eOnt, y187% 
Dey v. McGill, 10 Ont. L. 408, 6 Ont 
WR 329; McMillan v. Fortier, 2 Ont. 
L. 231, 21 CanLTOccNotes 501. 
Austr.—Master Retailers’ Assoc. v. 
Shop Assistants Union, 2 Austr. C. 
L. R. 94; Clancy v. Butchers’ Shop 
Employees Union, 1 Austr. C. L. R. 181. 
“The writ of prohibition is applica- 
ble whenever judicial functions are 
assumed which do not rightfully be- 
long to the person or court assuming 
to exercise those functions.” State 
v. Elkin, 130 Mo. 90, 105, 30 SW 333, 
31 SW 1037. ; 
fa] At common law (1) the writ 
of prohibition was issued on the sug- 
gestion that the cause originally, or 
some collateral matter arising there- 
in, did not belong to the inferior juris- 
diction but to the cognizance of some 
other court. Maurer v. Mitchell, 53 
Cal. 289; Stein v. Morrison, 9 Ida. 
426, 75 P 246. (2) It lay where an 
inferior court was proceeding without 
jurisdiction (Ex p. Williams, 4 Ark. 
537, 38 AmD 46; Martyn v. Canter- 
bury, Andr. 258, 95 Reprint 388; 
Pringe v. Child, Moore K. B. 780, 72 
Reprint 902); (3) or where the juris- 
diction belonged, properly, to an- 
other court (Ex p. Williams, supra; 
Hdward’s Case, 13 Coke 9, 77 Reprint 


' 1421; Prohibition Case, 12 Coke 76, 77 


Reprint 1354); (4) or where the in- 


State | 


ferior court transcended its jurisdic- 
tion, by holding plea for too large an 
amount (Ex p. Williams, supra); (5) 
or where a plaintiff had one demand, 
and split it into several actions, so 
as to give an inferior court jurisdic- 
tion (Ex p. Williams, supra); (6) or 
where the judges proceeded in cases 
where they were prohibited by act of 
parliament (Ex p. Williams, supra; 
Porter v. Rochester, 13 Coke 4, 77 Re- 
print 1416). 

4 Ark.—Order of Railway Con- 
ductors v. Bandy, 177 Ark. 694, 8 SW 
(2a) 448. 

Cal.—Grangers’ Bank w. San Fran- 
cisco Super. Ct., 33 P 1095. 

Fla.—South Florida Amusement, 
eee Co. v. Blanton, 95 Fla. 885, 116 S 


Ga.—Central Georgia Power Co. v. 
Ham, 139 Ga. 569, 77 SE 396; Meador 
v. Central Georgia Power Co., 137 
Ga. 196, 73 SE 3; South Carolina R. 
Co. v. Ells, 40 Ga. 87. 

Ind.—State v. Davisson, 196 Ind. 
451, 148 NE 401, 403 [cit Cyc]. 

Ky.—Union Light, ete., Co. v. Mul- 
ligan, 177 Ky. 662, 197 SW 1081. 


Mass.—Henshaw v. Cotton, 127 
Mass. 60. 
Mo.—State v. McQuillin, 262 Mo. 


256, 171 SW 72; State v. Barnett, 245 
Mo. 99, 149 SW 3811; State v. Allen, 45 
Mo. A. 551. 

Okl.—Hirsh v. Twyford, 40 Okl. 

220 5_ 189) P3813 “ 

a ae? v. Marshall, 1 Va. Cas, 
Man.—Wright v. Arnold, 6 Man. 1. 
Ont.—Sims v. Kelly, 20 Ont. 291. 
5. Ark.—Caldwell v. Dodge, 15 SW 

(2d) 318; Order of Railway Conduc- 

pee v. Bandy, 177 Ark. 694, 8 SW (2d) 
Cal.—Westinghouse Electric, etce., 

Co. v. Corcoran Tp. Justice’s Ct., 79 

Cal. A. 759, 250 P 1104. 

Ky.—Jasper v. Tartar, 224 Ky. 834, 

7 SW (2d) 236. 
Mich.—Peo. v. 

Ct., 26 Mich. 100. 


Judge Wayne Cir. 


Mo.—State v. McQuillin, 262 Mo. 
256, J71 SW 72: State.v. Barnett, 
245. Mo. 99, 149 SW 311; Burke v. 


McClure, 211 Mo. A, 446, 245 SW 62. 

Mont.—State v. Cascade County 
Highth Judicial Dist. Ct., 73 Mont. 
261552 o0L Ee iO.O: 

N. Y.—Peo. v. Inman, 74 Hun 130, 
26 NYS 329. 

Philippine.—Manila Suburban R. 
Co. v. Santiago, 16 Philippine 412. 

Wash.—State v. Skamania County 
Super. Ct., 144 Wash. 44, 257 P 837; 
State v. Mills, 140 Wash. 357, 249 P 8. 

W. Va.—Pennsylvania R. Co. v. 
Rogers, 52 W. Va. 450, 44 SE 300, 62 
LRA 178; Coger v. Coger, 48 W. Va. 
135, 35 SE 823. 

Man.—Rosenberg Vv. 
[1923] 2 WestWkly 320. 

Austr.—Ridley v. Whipp, 22 Austr. 
(G5 Ab) ARG axel 

[a] For example, the writ lies to 
prevent proceedings on a_voidable 
summons where the relator appeared 
to quash the summons and the court 
found the existence of the facts en- 
titling the relator to the immunity 
claimed. State v. Natrona County 
Highth Judicial Dist. Ct., 34 Wyo. 288, 
243) P23: 

6. State v. McQuillin, 262 Mo. 256, 
171 SW 72. 

7. Peo. v. Judge Detroit Super. Ct., 
(Mich.) 2 NW 919. 

8. See infra § 87. 

9. U. S—Hammond Lumber Co. v. 
U. S. District Ct., 240 Fed. 924, 153 
CCA 610. 

Ala.—Anders v. Lindsey, 203 Ala. 
48, 82 S 8; Goodwin v. McConnell, 
187 Ala. 431, 65 S-788; Reid v. Moul- | 
ton, 51 Ala. 255. 


Maccabees, 
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provisions enlarging the scope of the remedy as it 
existed at common law,* the remedy by prohibition is 
appropriate and available only when the court or oth- 
er tribunal sought to be restrained is proceeding or 
is about to proceed without, or in excess of, its ju- 
If it is acting within the limits of its 


Ariz.—Arizona Bank y. Yavapai 
Seen Supers Cth e30) Awizauutc mes pm 
Ark.—Caldwell v. Dodge, 15 SW 
(2d) 318; Merchants’, etc., Bank v. 


Hammock, 178 Ark. 746, 12 SW (2d) 
421; Order of Railway Conductors v. 
Bandy, 177 Ark. 694, 8 SW (2d) 448; 
Bassett, vi.) Bourland,, 75) Ankle 
299 SW 13; Macon v. “LeCroy, 174 
Ark. 228, 295 SW 31; Roberts “v: 
Tatum, 171 Ark. 148, 2838 SW 45; Unit- 
ed Mine Workers Dist. No. 21 v. Bour- 
land, 169 Ark. 796, 277 SW 546; Jones 
v. Coffin, 96 Ark. 332; Russell v..Ja- 
coway, 33 Ark. 191. 

Cal.—Sutter County v. Sacramento 
County Super. Ct., 188 Cal. 292, 204 
P 849; Rindge Co. v. Los Angeles 
County. Super mee, U2. P27 Tomei ae 
Turner, 178 Cal. 95, 172 P 7593 Olym- 
pic Auditorium vy. Los Angeles Su- 
DELS CU TSU ICall. Ax Sone Dome OaaS 
McMorry v. Sutter County Super. Ct., 
SAN Cale CAV TO. cate HeenO 1 oet el icin mune 
Sacramento County Super. Ct., 51 Cal. 
A. 15, 196 P 895; Drew v. Mendocino 
County Super. Ct., 43 Cal. A. 651, 185 
P 680; Takeba v. San Joaquin County 
Super. Ct., 43 Cal. A. 469, 185 P 406; 
In re Turner, 39 Cal. A. 56, 177 P 854; 
Beaulieu Vineyard v. Napa County 
Super: Ct.) 6) Gal. Ac 1242) 91 P10n5: 

Colo.—Peo. v. Morley, 72 Colo. 421, 
2k P1643; 

Fla.—State v. State R. Commn., 79 
Fla. 526, 84 S 444. 

Ida.—Olden v. Paxton, 27 Ida. 597, 
150 P 40; Gunderson vy. Fourth Judi- 
cial Dist. Ct., 14 Ida. 478, 94 P 166. 

Iowa.—Barry v. Black Hawk County 
Dist. Ct., 167 Iowa 306, 149 NW 449. 

Ky.—Com. v. Gordon, 197 Ky. 367, 
247 SW 45; Western Oil Refining Co. 
v. Wells, 185 Ky. 57,214 SW 769; 
Sevier v. Barbourville, 180 Ky. 553, 
204 SW 294, LRAI918F 1128. 

La.—Lindner v. Stock, 124 La. 30, 
49 S 734; In re Quaker Realty Co., 122 
La. 48, 47 S 369. 

Mich.—Nichols v. Judge Grand 
Rapids Super. Ct., 130 Mich. 187, 89 
NW 691; Peo. v. Judge Detroit Super. 
Ct.,. 2, NW 919. 

Minn.—Brown y. Brown, 173 Minn. 
623, 217 NW 494; State v. Craig, 100 
Minn. 352, 111 NW 3. 

Mo.—State v. Westhues, 316 Mo. 
457, 290 SW 443; State v. Shain, 297 
Mo. 369, 248 SW 591; State v. Thom- 
as, 278 Mo. 85, 211 SW 667; State v. 
MeQuillin, 260 Mo. 164, 168 SW 924; 
State v. Wiethaupt, 238 Mo: 155, 142 


SW 323; State v. Tracy, 237 Mo. 109, 
140 SW 888, 37 LRANS 448; State v. 
Stobie, 194 Mo. 14, 92 SW 191. 


Mont.—State v. Silver Bow County 
Second Judicial Dist. Ct., 76 Mont. 
495, 248 P 218. 

Nev.—Metcalfe v. Washoe County 
Second Judicial Dist. Ct. 274 P 5; 
Arascada v. Humboldt County Sixth 
Judicial Dist. Ct., 44 Nev. 37, 189 P 
621; State v. Humboldt County Sixth 
Judieial Dist. Ct. 38 Nev, 823,, £49. P 
178; McComb v. Elko County Fourth 
Judicial Dist. Ct., 36 Nev. 417, 136 P 
563; Turner v. Langan, 29 Nev. 281, 
88 P 1088. 

N. Y.—Peo. v. Milliken, 185 N. Y. 
35, 77 NE. 872; Peo. v. New. York 
County Sup. Ct. Special Term Part I, 
193 App. Div. 463, 184 NYS 193; Mc- 
Intyre v. Sawyer, 179 App. Div. 535, 
166 NYS 631; Peo. v. Hendrick, 168 
App. Div. 553, 153 NYS 188 [aff 215 
N. Y. 339, 109 NE 486]; Peo. v. Fitz- 
gerald, 73 App. Div.’339, 76 NYS 865; 
Peo. v. Sherman, 66 App. Div. 231, 
72 NYS 718 [aff 171 N. Y. 684 mem, 
64 NE 1124 mem]; Bryan yv. Brighton, 
133° Mise: 315, 2382 NYS is: 

N. D.—State v. Hanley, 43 N. D. 
388, 175 NW 569; Zinn v. Barnes 
County Dist. Ct., 17 N. D. 128, 114 NW 
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jurisdiction, prohibition will be denied.!° 
tion will not be granted to prohibit an inferior court 
from determining an issue legally within its power to 
determine, and properly brought before it.1+ 


475. 

Oh.—State v. Duffy, 114 Oh. St. 702, 
152 NE 656; State v. Roettinger, 20 
Oh.) Avs 47, 151) NE 777. 

Okl.—Kinney v. Vernor, 136 OKI. 
166, 276 P 750. 

Ss. D.—State v. Beadle County Cir. 
Cts043 SD. 421, 179 NW 691. 

Utah.—Campbell v. Durand, 39 Utah 
118, 115 P 986; Presbyterian Church 
Home Missions v. Maughan, 35 Utah 
516, 101 P 581, 24 LRANS 874. 

Wash.—State v. Spokane County 
Super. Ct., 149 Wash. 50, 270 P 128; 
State v. King County Super. Ct., 139 
Wash. 449, 247 P 738; State v. Frank- 
lin County Super. Ct., 86 Wash. 90, 
149 P 321; State v. Clifford, 78 Wash. 
555, 139 P 650; State v. Hoquiam Po- 
lice Ct., 53 Wash. 361, 101 P 1082. 

W. Va.—State v. O’Brien, 100 W. 
Va. 163, 130 SE 111; State v. Bland, 
89 W. Va. 600, 109 SE 716; Fleming 
v. Commissioners, 31 W. Va. 608, 8 
SE 267. 

Wis.—In re Weaver, 162 Wis. 499, 


156 NW 459; State v. Gary, 33 Wis. 93. 


Wyo.—State v. Weston County 
Dist..Ct 0 Wiy0..227,, 39 .P 749. 

B. C.—Neary v. Credit Serv. Exch., 
41 B.C. 228, [1929] 3 DomLR 107, 2 
WestWkly 287. 

Que.— Ex p. Duchesne, 67 Que. Su- 
per., 58; Sing v. Quebec Recorder’s 
Ct., 60 Que, Super. 72, 23 Que. Pr. 104. 

“To authorize a party litigant to in- 
voke the aid of a writ of prohibition 
it must appear, in the proceeding 
sought to be prohibited, either that 
the court or judge in such proceed- 
ing was assuming to exercise and ap- 
ply judicial power not granted by. law 
or in a proceeding properly within 
its jurisdiction the court assumes to 
apply judicial force in excess of its 
power and authority so to do.’ State 
v, Stobie, 194 Mo. 14, 51, 92 SW 191. 

[a] Rule applied.—Under Judici- 
ary L. § 153, authorizing the gov- 
ernor to appoint extraordinary trial 
terms of the supreme court, and re- 
quiring him to give such notice of the 
appointment as, in his judgment, the 
public interest requires, the omission 
to publish the governor’s order in 
strict conformity with its provisions 
was an irregularity merely, and not a 
jurisdictional defect, and did not au- 
thorize a writ of prohibition against 
proceedings at such extraordinary 
trial term. Peo. v. Supreme Ct. Ex- 
traordinary Trial Term, 228 N. Y. 463, 
127 NE 486. 

10. U. S.—Ex p. Bakelite Corp., 
279 U.S. 438, 49 SCt 411,°73 L. ed. 789; 
Missouri v. Taylor, 266 U. S. 200, 45 
SCt 47, 69 L. ed. 247; Morrison v. U. 
S. District Ct., Southern Dist. New 
Works, 147 U.'S:.14, 13 SCt) 246) 37 Li. 
ed. 60. 

Ala.—Ex p. Brown, 58 Ala. 5386; Ex 
p. Keeling, 50 Ala. 474. 

Arvk.—Jones v. Coffin, 96 Ark. 332, 
131 SW 873; Ex p. Tucker, 25 Ark. 
567; Ex p. Blackburn, 5 Ark. 21. 

Cal.—United Security Bank, etc., 
Co. v. Orange County Super. Ct., 270 
P 184; Bradley v. Van Nostrand, 189 
Cal. 457, 208 P 690; Thomas v. Jus- 
tice’s Ct., 80 Cal. 40, 22 P 80; Curtis 
v. San Francisco Super. Ct., 63 Cal. 


435; Kalloch v. San Francisco Super. 
Ct., 56 Cal. 229; Peo. v. Whitney, 47 
Cal. 584; Peo. v. Kerm County, 47 


Cal. 81; McCarte v. San Francisco Su- 
per. Ct., (A.) 271 P 512; Davis v. Ala- 
meda County Super. Ct., 71 Cal. A. 
646, 236 P 151; Southern Pac. Milling 
Co. v. Los Angeles County Super. Ct., 
14 Cal. A’ 240, 111 P 625; Western 
Meat Co. v. Sacramento County Su- 
per: Ct., 9 Cal.| A.’ 538,99’ BP. 976. 

Colo.—Peo. v. Second Judicial Dist. 
Ct., 81 Colo. 163, 255 P 447;. Peo. v. 
Denver County Ct., 77 Colo. 172, 235 
Peano: 

Ga.—Tupper v. Dart, 104 Ga. 179, 30 


SE 624; Seymour v. Almond, 75 Ga. 112. 


PROHIBITION 


Prohibi- 


Pro- 


Ida.—Denning v. 11 Ida. 
415, 83 P1339: 

I1l.—Cockrell vy. Jersey County Ct., 
149 Ill. A. 447. 

, Ind.—Jasper County Comrs. v. Spit- 
ler; 13. Ind, 235: 

Ky.—Thomas v. Davis, 110 SW 408, 
383 KyL 569; Hughes vy. Holbrook, 
108 SW 225, 32 KyL 1210. ‘ 

La.—Winn v. Strickland, 155 La. 
129, 98 S 865; Stewart v. Litchenberg, 
148 La. 195, 86 S'734; State v. ‘St. 
Paul, 104 La. 280, 29 S 112; State v. 
Scott, 48 La. Ann. 293, 19 S 141; State 


Moscow, 


.v. McDowell, 43 La. Ann, 1193, 10 S 


174; State v. Holmes, 43 La. Ann. 
1185, 10 S172; State v. Judge, 41 La. 
Ann. 557, 6 S 514; State v. Judge 
Twenty-Sixth Judicial Dist. Ct., 34 
La. Ann. 782; State v. Judge Twenty- 
First Judicial Dist. Ct., 33 La. Ann. 
1284; State v. Monroe, 33 La. Ann. 
923; State v. Skinner, 32 La. Ann. 
1092; State v. Judge Super. Dist. Ct., 
29 La. Ann. 360; Haynes v. Rogillio, 
20 La. Ann. 238; State v. Judge New 
Orleans Fourth Dist. Ct., 20 La. Ann. 
177; State v. New Orleans Third Dist. 
Ct., 16 La. Ann. 185; State v. Judge 
Third Dist, Ct., 14 La. Ann. 504. 

Mass.—Donlan y. Boston, 238 Mass. 
557, 181 NE 329; Washburn v. Phil- 
lips, 2 Metc. 296. : 

Mo.—State v. Ellison, 276 Mo. 642, 
208 SW 439; State v. McQuillin, 262 
Moun 2o6, Lil (SW te Davison iv. 
Hough, 165 Mo. 561,-65 SW 731; 
Wael OX OO NLOn OL 
8 Mo, 252. 

Nev.—Bell v. Esmeralda County 
First Judicial Dist. Ct., 28 Nev. 280, 
81°P 875; 113 AmSR 854, 1 LRANS 
843, 6 AnnCas 982; Walcott v. Wells, 
21 Nev. 47, 24 P 367, 37 AmSR 478, 
9 °GRASS 9: 

N. M.—Guadalupe County v. Fourth 
Judicial Dist, Ct... 29 N. M. 244, 223 Pp 
516; Roswell v. Richardson, 21 N. M. 
104, 152.-P' 1137. 

N. Y¥.—Peo. v. McAdam, 84 N. Y. 
287; Peo. v. New York Municipal Ct., 
162 App. Div. 477, 147 NYS 615 [aff 
212 Nw ¥. 595 mem, 106—-NE 1039 
mem]; Matter of Mason, 51 Hun 188, 
4 NYS 664 [app dism 115 N. Y. 652 
mem, 21 NE 1118 mem]; Peo. v. Rus- 
sell, 49 Barb. 351, 3 AbbPrNS 232; 
Matter of Rice, 131 Misc. 220, 226 
NYS 585 [rev on other grounds sub 
nom. In re Richardson, 247 N. Y. 401, 
160 NE 655]; Peo. v. Draper, 78 Misc. 
829, 138 NYS 351 [aff 157 App. Div. 
884°14i NYS T1417) Peod vy.) ‘Court 
Oyer & T., 27 HowPr 14; Peo. v. Sew- 


ard, 7 Wend. 518. 
R . EDU TAS Oh st. 
702, 152 NE 656; State v. Cuyahoga 
County. "Ctr CARL 98"Oha St. 164.7120 
NE 335; Kelley v. State, 94 Oh. St. 
331, 114 NE 255; State v. Brough, 94 
Oh. St. 115, 113 NE 683; State v. Kel- 
ley, 25 Ohi, Cir Cti INU S. y- 
Okl.—Ware v. Walden, 282 P 289. 
Philippine.—So Chu v. Nepomuce- 
no, 29 Philippine 208. 
County Ct., 


State 
Morris v. Lenox, 


Tex.—State v. Travis 
76 Tex. Cr. 147, 174 SW 365. 

Wash.—State v. Snohomish County 
Super. Ct., 144 Wash. 351; 258 P 27; 
State v. King County Super. Ct., 45 
Wash. 248, 88 P 207. 

W. Va.—Downs v. Lazzelle, 102 W. 
Va. 663. 186 SE 195; Cunard SS. Co., 
Ltd. v. Hudson, 93 W. Va. 209, 116 SE 
511; Bracey v. Robinson, 883 W. Va. 
9, 97 SE 295; Taylor v. Stevenson, 82 
W.Va. 67%, 9% (SELIG soi konieh ts ve 
Zahnhiser, 53 W. Va. 370, 44 SE 778. 

Can.—England v. Jannette, 23 Can. 
SC: 

B. C.—Beamish v. Whitewater 
Mines, Ltd., 7 B. C. 261, 20 CanLTOce 
Notes 290. ‘ 

Man.—Children’s Aid Soe. v. Ste. 
Rose, [1926] 4 DomLR 466, [1926] 3 
WestWklyv 8. 46 CanCrCas 305. 

Ont.—McKay v. Clare, 20 Ont. L. 
344, 15 OntWR 334; Sebert v. Hodg- 


[$20 


hibition may properly be granted where the court or 
tribunal sought to be restrained is about to make an 
unauthorized application of judicial power in a mat- 
ter otherwise properly cognizable by it.?? 


It is not 


son, 32 Ont. 157, 20 CanLTOccNotes 
308; Noble v. Cline, 18 Ont. 33; Craw- 
ford v. Seney, 17 Ont. 74; McDonald 
Thresher Co. v. Stevenson, 4 OntWN 
732, 23 OntWR $57; Rex v. Spence, 16 
OntWN 167; Rex v. Spence, 16 Ont 
WN 142; Pepall v. Broom, 2 OntwN 
1275, 19 OntWR 512; In re McDonald, 
30 U. C. Q. B. 432; Mackay v. Good- 
son, 27 U. C. Q. B. 263; Grass v. Allan, 
26 U. GC. Q. B. 123; Read v. Wedge, 
20 U. C. Q. B: 456. 

Que.—Giroux v..Marchildon, 40 
Que. K. B. 362, [1926] 2 DomLR 900, 
45 CanCrCas 315. 

Newfoundl.—In re Lewis, 7 New- 
foundl. 70. 

Austr.—Wall v. Rex, 39 Austr. C. 
L. R. 266; Rex v. Industrial Regis- 
trar, ete., 25 Austr. C.°L. BR. 95° Rex ve 
Conmonweor Ct.,, 22; Austr. 'C.ciatR: 

[a] That hardship may be inflicted 
by the exercise of jurisdiction is not 
a ground for prohibition. Peo. v. New 
York Municipal Ct., 162 App. Div. 477, 
147 NYS 615 [aff 212 N. Y. 595 mem, 
106 NE 1039 mem]; State v. Denney, 
150 Wash. 690, 274 P 791. 

[b] That one has clear defense to 
a proceeding of which the court has 
jurisdiction furnishes no ground for 
prohibition. Peo. v. Russell, 49 Barb. 
(N. Y.) 351, 3 AbbPrNS 232. 

{c] Delay occasioned by the re- 
trial of issues joined by cross plead- 
ings or the provisions of a trust deed 
for foreclosure sale in a remanded 
case are beyond control of an appel- 
late court and cannot be made the 
subject of a preventive writ. Mer- 
cantile Trust Co. v. Kern County Su- 
per. Ct... 178) Cale 5125 174 P 61. 

{a] Jurisdiction of part of claim. 
—Prohibition to enjoin an inferior 
court from taking cognizance of a 
pending action is properly deniea 
where such court has jurisdiction of 
one item sued for, although it has no 
jurisdiction of others. Missouri v. 
Taylor, 266 U.S. 200, 45 SCt 47, 69 L. 


ed. 247, 42 ALR 1232 [aff 298 Mo. 474, ~ 


251 SW 388]. 

[e] Acts of court martial within 
the scope of its jurisdiction and duty 
cannot be controlled by. writ of pro- 
hibition. Goulet v. Winters, 56 Que. 
Super. 521, 49 DomLR 484, 32 CanCr 
Casalii¢ 

11. Cooke v. San Francisco Super. 
Cts.-T3) Cal. Aw44, 23.9 ab cede 

12. Ark.—Order of Railway Con- 
ductors v. Bandy, 177 Ark. 694, 8 SW 
(2d) 448. 

Ida.—Evans y. Fifth Judicial Dist. 
Gtx 27-5;22-99. 

Ky.—Clark County Ct. v. Warner, 
116 Ky. 801, 76 SW 828, 25 KyL 857. 

La.—Jaenke v. Taylor, 161 La. 996, 
109 S 814. 

Mass.—Donlan vy. Boston, 238 Mass. 
557, 131 NE 329. 

Mich.—Peo. v. 
per. Ct., 2 NW 919. 

Minn.—State v. Johnson, 173 Minn. 
271, 217 NW 351; State\v. Ward, 70 
Minn. 58, 72 NW 825. 

Mo.—State v. Latshaw, 291 Mo. 592, 


Judge Detroit Su- 


237 SW 770; Fenn v. McQuillin, 256 
Mo. 693, 165 SW 713; State v. Mc- 
Quillin, 246 Mo. 517, 152 SW, 347: 


State v. Elkins, 130 Mo. 90, 30 SW 
333, 31 SW 1037; State v. Scarritt, 
128 Mo. 331, 30 SW 1026; State v. 
Walls, 113 Mo. 42, 20 SW 883; State 
v. Hartman, 221 Me. A. 215, 300 SW 
1054; State v. Porterfield, 211 Mo. A. 
499, 244 SW 966; State vy. Calhoun, 
(A.) 234 SW 855; State v. Buckner, 
(A.) 203 SW_ 242; Harrison County 
School Dist. No. 6 v. Burris, 84 Mo. 
A. 654. 

~ .Nev.—Walser v. Moran, 42 Ney. 111, 
173 P 1149, 180 P 492. 

N. Y.—Appo v. Peo., 20. N. Y. 531% 
Peo. v. Platt, 173 App. Div. 451, 159 
NYS 920; Matter of Mt. Vernon, 119 
Misc. 561, 196 NYS 648; Peo. v. Strahl, 
113 Misc. 28, 184 NYS 710. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Sk alae: 
§§ 20-22] 


essential that the court or other tribunal sought to 
be restrained be assuming to entertain some cause 
or proceeding over which it has no eontrol.13 
other words, prohibition lies as well to prevent an 
exercise or unauthorized application of judicial 
force as an assumption of judicial power not granted 
Expressions are to be found in some of 
the cases to the effect that the writ may also be is- 
sued to prohibit a court or other tribunal from pro- 


by law.14 


ceeding “contrary to the course 


law,”*® or “contrary to the general law of the 
land,”*® or “outside of the course of the principles 
of law,”?" or “in violation of the principles of law.’?8 
It has been asserted, however, that such expressions 
‘mean nothing more than passing upon personal or 
property rights without a hearing.t® In other words, 
the exercise of an excess of jurisdiction.?° 
The fact that the question involved may become a 


' Okl.—Vogel v. Gassaway, 281 P 
302; Day v. Ward, 137 Okl. 62, 277 P 
935; Boviard Supply Co. v. Harris, 
131 Okl. 180, 268 P 223; Jones v- 
Puch, 130-Ok1., 291, 267. P 272: . Davis 
v. Tulsa County Dist. Ct., 129 Okl. 236, 
264 P 176, 57 ALR 72; Alberty v. 
Parks, 128 Okl. 178, 261 P 940; Daniels 
VW parnett, (122 Ok). 202, -253..2:. 300; 
State v. Okmulgee County Super. Ct., 
122 Okl. 70, 250 P 1024; State v. Ok- 
mulgee County Dist. Ct., 122 Okl. 69, 
250° P1023; American Inv. Co. —v. 
Wadlington, 122 Okl. 56, 250 P 802; 
Dabney v. Hooker, 121 Okl. 193, 249 
iPS sss Statenv. Carr, dit Oki: 121, 
244 P 436; Kincannon v. Pugh, 114 
. 90, 243 P 945; Payne v. Smith, 
107 OKl.,. 165, 231 P .469; Payne v. 
Speakman, 96 Okl. 170, 221 P 9; Yar- 
hola v. Duling, 86 Okl. 171, 207 P 293; 
Parmenter v. Rowe, 87 Okl. 158, 200 
P 683; State v. Hazelwood, 81 Okl. 
69, 196 P 937; State v. Huston, 21 Okl. 
782, 97 P 982 [writ of error dism 215 
U. S. 592, 30 SCt 407, 54 L. ed. 340]. 

Wash.—State v. King County Su- 
DermeiCt,1 135) Wash. 344, 237) Re tLe; 
State v. King County Super. Ct., 118 
Wash. 674, 204 P 783; State v. Kuy- 
kendall, 117 Wash. 415, 201 P 778. 

W. Va.—White v. Roane County 
Ct., 99 W. Va. 504, 129 SE 401; State 
v. Blankenship, 93 W. Va. 273, 116 SE 
524; State v. Woods, 92 W. Va. 331, 
115 SE 470. 

Eng.—lIn re Holmes, [1895] 1 Q. B. 
174. 

“The writ is proper not only in 
eases where the inferior court has no 
legal authority to act at all, but also 
in cases wherein such inferior court, 
although having general jurisdiction 
over a particular class of cases, has 
exceeded such jurisdiction in the par- 
ticular case.” State v. Hartman, 221 
Mo. A. 215, 226, 300 SW 1054. 

[a] Rule applied.—(1) Since, un- 
der Remington Code (1915) §§ 259- 
261, the statute of limitations is a de- 
fense which may be waived, the fact 
that it appears on the face of the 
complaint that the cause of action is 
barred by limitations does not de- 
prive the court of jurisdiction and 
authorize issuance of prohibition 
against proceeding thereon. State v. 
Chelan County Super. Ct., 110 Wash. 
255, 188 P 391. (2) Prohibition is the 
proper remedy to restrain a district 
judge from ordering, in excess of his 
power, a recount of the votes cast at 
a primary election. Shelton v. Mc- 
Millan, 43 Okl. 486, 143 P 196. 

13. HEvans v. Fifth Judicial Dist. 
Ct,,.(ida.) 275 P'99; Clark County Ct. 
v. Warner, 116 Ky. 801, 76 SW 828, 
25 KyL 857; Appo v. Peo., 20 N. Y. 
53,541. 

“Tt is true that the most frequent 
occasions for the use of the writ are 
where a subordinate tribunal as- 
sumes to entertain Some cause or pro- 
ceeding over which it has no control. 
But the necessity for the writ is the 
same where, in a matter of which 
such tribunal has jurisdiction, it goes 
beyond its legitimate powers; and 
the authorities show that the writ is 
equally applicable to such a case.” 


PROHIBITION 


In 
court.?+ 


of the common 


Appo v. Peo., supra. 

14. State . v. Young Women’s 
Christian Assoc., 268 Mo. 168, 186 SW 
680; State v. Seehorn, 246 Mo. 568, 
151 SW 724; State v. Williams, 221 
Mo. 227, 120 SW 740; State v. Fort, 
210 Mo. 512, 109-SW 7387; State v. 
Reynolds, 209 Mo. 161, 107 SW 487, 
123 AmSR 468, 15 LRANS 9638; State 
v. Riley, 2038 Mo. 175, 101 SW 567, 12 
LRANS 900; State v. Sale, 188 Mo. 
493, 87 SW 967; St. Louis, ete., R. Co. 
v. Wear, 135 Mo. 230, 36 SW 357, 658, 
33 LRA 341; State v. Hartman, 221 
Mo. A. 215, 300 SW 1054; State v. 
Burney, 193 Mo. A. 326, 186 SW 23; 
State v. Kimmel, (Mo. A.) 183 SW 651. 

15. State v. Stobie, 194 Mo. 14, 92 
"Sw 191. 

16. Peo. v. Fitzgerald, 73 App. Div. 
339, 76 NYS 865. 

17. State v. Stobie, 194 Mo. 14, 92 
SW 191. ? 

State v. Stoble, supra. 

19. Peo. v. Fitzgerald, 73 App. Div. 
339, 76 NYS 865. 

20. Peo. v. Fitzgerald, supra. 

21. Dalgarn v. New Orleans Land 
Co., 157 La. 387, 102 S 498. 

22. Ark.—Russell v. Jacoway, 33 
Aple 1 Oe 

Ind.—State v. Madison County Cir. 
Ct., 193 Ind. 20, 1388 NE 762. 

Ky.—Hindman v. Toney, 97 Ky. 413, 
30 SW 1006, 17 KyL 286. 

Mich.—Peo. v. Judge Super. Ct., 2 
NW 919. 

Mo.—Sullivan v. Reynolds, 209 Mo. 
161, 107 SW 487; Merriam v. Ross, 
122 Mo. 435, 25 SW 947, 23 LRA 534; 
Thomas v. Mead, 36 Mo. 232; State v. 
Gideon, 215 Mo. A. 46, 237 SW 220. 

Okl.—State v. Cherokee County 
Dist. Ct., 129 Okl. 210, 264 P 154; Ho- 
gan v. Okmulgee County Super. Ct., 
122. Okl. 295, 254 P 966; Hall v. Bar- 
Fett 21 Okiedi22, oa oe Ouran el Cen Vis 
Carr, 114 Ok]. 121, 244 P 436; Warner 
v. Mathews, 11 Okl. Cr. 122, 143 P 516. 

[a] One branch of court interfer- 
ing with another.—A writ of prohi- 
bition will issue from ‘the court of 
appeals to restrain one branch of a 
court, composed of four judges, from 
attempting, by a Summary proceed- 
ing, to obtain jurisdiction of an action 
on the docket, and subject to orders 
of another branch. Hindman v. Ton- 
ey, 97 Ky. 513, 30 SW 1006, 17 KyL 286. 

[b] Ousting criminal jurisdiction. 
—Where an ordinary illegally ap- 
points commissioners to examine into 
insanity of one indicted for murder, 
and directs ‘him, if found insane, to 
be committed to the insane asylum, 
the judge of the superior court, on 
application of the solicitor general, 
should issue a writ of prohibition to 
prevent the ordinary from proceeding 
further in the matter. McGriff v. 
State, 135 Ga..259, 69 SHE 115. 

{c] Bankruptcy or insolvency.— 
(1) Prohibition will issue to prevent 
a state court from enforcing a ven- 
dor’s lien by attachment and garnish- 
ment after proceeding instituted in 
bankruptey. Lehman v. Gumbel, 236 
poet 4o, ooo mo Ot S04 :09)) 1a 6G-<16.663 
(2) The writ issues to prevent inter- 
ference by a creditors’ bill with bank- 
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moot question as a result of a decision of an appel- 
late court in a pending appeal on another suit is not 
ground for a prohibition of proceedings in a lower 


_[§ 21] 2. Proceedings Committed to Exclusive Ju- 
risdiction of Other Tribunals. 
sue to restrain an inferior court from proceeding in 
an action or proceeding of which another inferior 
court has exclusive jurisdiction.?? 

[§ 22] 8. Proceedings Interfering with Concur- 
rent Jurisdiction of Other Tribunals.. 
will lie to restrain one court from assuming jurisdic- 
tion of a matter over which another, having concur- 
rent jurisdiction, has assumed and is exercising ju- 
risdiction.?? Prohibition may properly be denied, 
however, where it is clear that the proceedings in one 
court will in no wise interfere with those in the 
other,’* or where the writ is sought in an appellate 


Prohibition will is- 


Prohibition 


ing commissioners winding up a bank. 
Abbott v. Morris, 101 W. Va. 127, 132 
SE 372. 

23. Ark.—Dunbar y. Bourland, 88 
Ark. 153, 114 SW 467. 

Cal.—Lee v. San Francisco Super. 
CE; 191 “Cal 46,204) Pr Ovze 

Mo.—State v. Reynolds, 209 Mo. 161, 
107 SW 487, 123 AmSR 468, 15 LRANS 
963, 14 AnnCas 198; State v. Ross, 122 
Mo. 435, 25 SW 947, 23 LRA 534; State 
v. Davis, (A.) 190 SW 964; State v. 
Landis, 173 Mo. A. 198, 158 SW 883. 

Okl.—Willbrook vy. Worten, 137 Okl. 
148, 278 P 388; Sewell v. Christison, 
114 Okl. 177, 245 P 632; State v. Carr, 
114 Okl. 121, 244 P 436; Parmenter v. 
Rowe, 87 Okl. 158, 200 P 683; State v. 
Tulsa County Dist. Ct., 82 Okl. 54, 198 
P 480; State v. Hazelwood, 81 Okl. 
GO elo Ore teu Oe 

Ont.—Petrie Mfg. Co. v. Wright, 
48 Ont. L. 481; In re Holman, 27 Ont. 
L. 432, 4 OntWN 434, 23 OntWR 428, 
9 DomLR 234 [allowing app 4 OntWN 
207, 23 OntWR 219, 7 DomLR 481]. 

[a] Injunction.—A court may be 
prohibited from interfering from in- 
junction with the enforcement of the 
judgment of another court of concur- 
rent jurisdiction. Cabigao v. Del Ro- 
sario, 44 Philippine 182. 

[b] Divorce.—The writ lies to de- 
termine which of two courts assert- 
ing exclusive jurisdiction over a di- 
vorce suit has the right to proceed. 
Baskin v. Judge Wayne Cir. Ct., 236 
Mich. 15, 209 NW 925. 

[ec] In custodia legis.—A receiver 
was appointed by the circuit court of 
St. Louis County, a court of compe- 
tent jurisdiction, to take charge of 
the assets of a corporation and ad- 
minister them. This receiver was re- 
moved and another appointed in his 
stead. From an order refusing to 
vacate the second appointment an ap- 
peal was granted and the assets 
turned over to the corporation on the 
giving of bond. During pendency of 
this appeal the circuit court of the 
city of St. Louis, having concurrent 
jurisdiction with the county court, 
took jurisdiction of an action by cred- 
itors of the corporation, and a receiv- 
er was appointed to administer the 
assets. It was held that, since the 
assets were by the first action in cus- 
todia legis, and that court still re- 
tained the cause, the circuit court of 
the city of St. Louis had no jurisdic- 
tion of the cause, and prohibition was 
the proper remedy to prevent its ex- 
ercise of jurisdiction. State v. Reyn- 
olds, 209 Mo. 161, 107 SW 487, 123 
AmSR 468, 15 LRANS 963. 

24. Sutter County v. Sacramento 
County Super. Ct., 188 Cal. 292, 204 
P 849; Day v. San Francisco Super. 
Ct., 61 Cal. 489; McMorry v. Sutter 
County Super. Ct., 54 Cal. A. 76, 201 PB 
797; State v. Withrow, 108 Mo. 1, 18 
Sw 41; State v. Cherokee County 
Dist. Ct., 129 Okl. 210, 264 P 154; Math 
Va barrett, 121 OkleetQ2, 24% 0 £9725 


Palliser v. Terrebonne Cir. Ct., 28 
Que. Super. 66. 
fa] Rule applied.—(1) Where a 


husband brought suit for divorce, and 
his wife brought a like suit in an- 
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court which has no power to issue the writ except as 
necessary to enforce its jurisdiction.?° 

[§ 23] 4. Proceedings in Excess of Territorial Ju- 
risdiction. Prohibition may properly be granted to 
restrain a court or other tribunal from proceeding 
in a cause of which it has no authority to act by 
reason of the territorial limitations of its jurisdic- 
CTOM 0 

[§ 24] 5. Proceedings Involving Amount in Ex- 
cess of, or Less than, Jurisdictional Limit.27 Pro- 
hibition may be granted where the court or other tri- 
bunal sought to be restrained is about to proceed in a 
cause of which it has no jurisdiction by reason of 
the amount in controversy being too large?® or too 
small.2® It has been held, however, that, where a 
cause of action is severable, prohibition will be lim- 
ited to the excess over: the jurisdictional amount.®° 

Split demands or causes of action. Prohibition 
may be granted to prevent a court from proceeding 
where an entire cause of action involving an amount 
in excess of the court’s jurisdiction has been split up 
into smaller claims, each within its cognizance.*1 

[§ 25] 6. Usurpation or Excess of Appellate Ju- 


PROHIBITION 


2 [§§ 22-26 
risdiction. Prohibition may be granted to restrain 
an appellate court from entertaining an appeal when- 
ever such appeal does not properly lie to it.2? So, 
likewise, prohibition may be granted where the court 
or other tribunal sought to be restrained is without 
jurisdiction because of the failure of appellant prop- 
erly to perfect his appeal.?* Prohibition hes. also 
where an appellate court, having only jurisdiction to 
affirm, modify, or reverse the judgment appealed 
from, permits defendant to file an answer and retry 
the case,?4 or makes an allowance against respond- 
ent in favor of appellant for the payment of the ex- 
pense of prosecuting the appeal.*> It has been held, 
however, that prohibition will not lie to restrain an 
appellate court from authorizing appellant to file a 
new undertaking in lieu of one insufficient in form.?® 

[§ 26] 7. Proceedings after Loss or Divestiture of 
Jurisdiction—a. In General. Prohibition will lie to 
prevent an inferior court or other officer or tribunal 
from continuing to act after it has lost or been di- 
vested of jurisdiction,?7 as by lapse of the time with- 
in which it is permitted by statute to act,?* or by a 
dismissal®® or wrongful refusal of a dismissal,*°® but 


other county, and no sharp and in- 
tolerable conflict had arisen between 
the two courts, a writ of prohibition 
would not issue to prevent the latter 
court from exercising jurisdiction. 
Drummond v. Drummond, 49 Okl. 649, 
154 P 514. (2) A contractor’s sure- 
ties, being sued by laborers and mate- 
rialmen in actions transferred from 
one county to another, will not be 
granted a writ of prohibition against 
the first county entertaining jurisdic- 
tion in actions by the laborers and 
materialmen against the county based 
on stop notice, on the theory that the 
same question was involved and that 
jurisdiction was first acquired in the 
action against the sureties, where one 
of the stop notice actions which had 
not been transferred to the second 
county was commenced prior to the 
commencement of actions against the 
sureties. McMorry v. Sutter County 
Supers Ctj004,Caly AY (6, 201 PB 797. 

25. Fulmore v. Benson, (Tex. Civ. 
A.) 245 SW 124. 

26. Fla.—State v. Parks, 94 Fla. 
91,113 S 702. 

Ky.—Bardstown v. Hurst, 121 Ky. 
119, 89 SW 147, 724, 28 KyL 92, 603. 

Mo.—State v. Laughlin, 75 Mo. 147; 
State v. Riley, 127 Mo. A. 469, 105 SW 
696. 

Porto Rico.—Almenas v. Iriarte, 29 
Porto Rico 352. ; 

Wash.—North Yakima v. King 
County Super. Ct., 4 Wash. 653, 30 P 
1053 


W. Va.—Wayland Oil, etc., Co. v. 
Rummel, 78 W. Va. 196, 88 SE 741; 
Pennsylvania R. Co. v. Rogers, 52 W. 
Va. 450, 44 SE 300, 62 LRA 178. 

N. S.—Rex v. Jack, 49 N. S. 238. 

Ont.—Wilkes v. Home Life Assoc., 
SO mite we Olena) ONLEVVe bows Ono 
Thompson 
Watt v. Van Every, 23 U. C. Q. B. 196. 

27. Jurisdiction as affected by 
amount in controversy see Courts §§ 
47-73. 

28. Ark.—Ex p. Williams, 4 Ark, 
537, 38 AmD 46, 

La.—State v. Judges Ct. of App., 40 
La. Ann. 771, 5 S 114; State v. Lape- 
vrollerie, 38 La. Ann. 912. 

S. C.—Ramsay v. Wardens, 2 S. C. 
L. 180; 
L. 382. 

W. Va.—Bodley v. Archibald, 33 W. 
Va. 229, 10 SE 392. 

Ont.—Harty v. Grattan, 35 Ont. L. 
348, 9 OntWN 374, 26 DomLR 795; 
Re Shepherd, 25 Ont. 274; Sherwood 
v. Cline, 17 Ont. 30; Walsh v. Elliott, 
11 Ont. Pr. 520; Furnival v. Saunders, 
26 U. C. Q. B. 119; In re Judge North- 
umberland, ete., County Ct., 19 U. C. 
Cl P99: 


Zylstra v. Charleston, 1S. C. 


: a ona. v. Boone, 42 La. Ann. 982, 
30. Beattie v. Holmes, 29 Ont. 264; 
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Trimble v. Miller, 22 Ont. 500; Fitz- 
ee v. McIntyre, 5 Ont. Pr. 119. 

[a 
ly severable from the balance of the 
claim, prohibition will be limited to 
that part of the claim which exceeds 
the jurisdictional limit. Lott v. Cam- 
eron, 29 Ont. 70; McDonald v. Dow- 
dall, 28 Ont. 212; Trimble v. Miller, 22 
Ont. 500; Elliott v. Biette, 21 Ont. 595. 

31. Ark.—Ex p. Williams, 4 Ark. 
537, 38 AmD 46, s 

La.—State v. Newman, 49 La, Ann. 
52, 21°S 189. 

Vt.—Bullard v. Thorpe, 66 Vt. 599, 
30 A 36, 44 AmSR 867, 25 LRA 605. 

Va.—James v. Stokes, 77 Va. 225; 
Hutson v. Lowry, 2 Va. Cas. 42. 

Eng.-—Girling v. Aldas, 2 Keb. 617, 
84 Reprint 388; Catchmade’s Case, 6 
Mod. 91, 87 Reprint 848; Lawrence v. 
Warbeck, 1 Keb. 260, 83 Reprint 933. 

Ont.—McDonald v. Dowdall, 28 Ont. 
212; McMillan v. ‘Fortier, 2 Ont. L. 
231, 21 CanLTOccNotes 501. But 
see Higginbotham v. Moor’, 21 U. C. 
Q. B. 326 (holding that prohibition 
would not lie where an amount had 
been brought within the jurisdiction- 
al limit by an amendment, although 
the amendment was improperly al- 
lowed). 

Jurisdiction as affected by splitting 
demands or causes of action see 
Courts § 67. 

32. Ala.—State v. Grayson, 123 S 


573; Ex p. State, 203 Ala. 444, 83 S 334. 


Cal.—Shriver v. Sonoma County Su- 
per. Ct.,.48 Cal: ‘Ac 576; 192 P 124; 

Ky.—Com. v. Yungblut, 159 Ky. 87, 
166 SW 808. 

La.—State v. Voorhies, 41 La. Ann. 
540, 6 S 821. 

Minn.—State v. Hennepin County 
Dist. Ct., 228 NW 444. 

Mo.—State v. Nortoni, 201 Mo. 1. 98 
SW 554; State v. St. Louis Ct. of App., 
97 Mo. 276, 10 SW 874. 

Va.—French y. Noel, 22 Gratt. (63 
Va.) 454. 

W. Va.—State v. Studebaker, 80 W. 
Viarior3, 938i SHb5s) CountysCourt. wi 
Armstrong, 34 W. Va. 326, 12 SE 488. 

Alta.—McCallum v. Hurry, 3 Alta. 
L. 342, 17 WestLR 581. 

B. C.—Rex v. Robertson, 22 B. C. 

13, 26 CanCrCas 239. 
; [a] Thus a writ of prohibition will 
issue to prevent the superior court 
from trying a case appealed from a 
justice’s court on the ground of lack 
of jurisdiction, where no judgment 
was ever entered in the justice’s court 
from which an appeal could be taken. 
Shriver v. Sonoma County Super. Ct., 
48) Cal.7 An 5716, 192) 124) 

33. Cal.—McConky vy. Alameda 
County Super. Ct., 56 Cal. 83; Lane v. 
Kings County Super. Ct., 5 Cal. A. 
762, 91 P 405. 

Ida.—Gunderson y. Fourth Judicial 


Dist. Ct., 14 Ida. 478, 94 P 166. 
La.—Charvanel v. Esvard, 150 La. 


If a claim for interest is clear-; 305, 90 S 658. 


Nev.—State v. Washoe County Sec- 
ond dudicia! Dist. Ct., 48 Nev. 459, 233 
Okl.—Tucker v. Third Judicial Dist. 
Gt., 108:OK1. 198, 235 P 610;s@lark v. 
De Graffenreid, 64 Okl. 177, 166 P 736. 
Utah.—Thornton v. Evans, 55 Utah 
268, 185 P 454; State v. Third Judicial 
Dist. Ct., 36 Utah 267, 103 P 261. 
Wash.—State v. Spokane County 
Super. Ct., 20 Wash. 709, 54 P 987; 
State v. King County Super. Ct. 17 
Wash. 54, 48 P 733. 
Roe S.—McLure v. Parker, 39 N. S. 


[a] Rule applied.—(i) Failure of 
transcript to show service of copy of 
notice of appeal. State v. Third Ju- 
dicial Dist. Ct., 36 Utah 267, 103 P 
261. (2) Failure to file appeal bond. 
Clark v. De Graffenreid, 64 Okl. 177, 
166 P 736. (3) Failure to file appeal 
bond in time. Tucker v. Third Judi- 
cial’ Dist. Ct; 108 Ok). 198, 235 P 610. 
(4) Premature appeal. Thornton v. 
Evans, 55 Utah 268, 185 P 454. 

34 Rickey v. Nevada County Su- 
pers Cts 59 ‘Cale 66ls 

35. State v. St. Louis Ct. of App., 
88 Mo. 135. 

36. Gray v. Amador County Super. 
Cee 6 lmCal cen. 


387. McVey v. Butcher, 72 W. Va. 
526, 78 SE_691. 
38: New Gauley Coal ‘Corp. v. 


Herndon, 101 W. Va. 445, 1382 SE 879; 
McVey v. Butcher, 72 W. Va. 526, 78 
SE 691. See Ex p. Webster, 211 Ala. 
470, 100 S 909 (holding that the order 
of a de facto judge continuing a mo- 
tion for a new trial was not void so 
as to authorize prohibition against a 
subsequent determination of the mo- 
tion). 

[a] Where summons has not been 
served and return thereon made with- 
in three years from the commence- 
ment of action, as required by statute, 
prohibition will lie to prevent the 
trial court from adopting any course 
other than to dismiss the action, and 
from issuing an alias summons, Peo. 
v. Kings County Dev. Co., 48 Cal. A. 
y o-Frae Gs We oan OY 

39. Huntington Park Impr. Co. v. 
Los Angeles County Super. Ct., 17 Cal. 
A. 692, 121 P 701; Ramsey v. Lemhi 
County Sixth Judicial Dist. Ct., 33 Ida. 
ZIG HL OS dees 

40. Los Angeles Gas, etc., Corp. v. 
Los Angeles County Super. Ct., 53 Cal. 
A. 701, 200 P 811; Thompson v. Me- 
Causland, 136 La. 774, 67. S 826. 

[a] Failure to give security for 
costs.— Where a nonresident plaintiff 
does not file security for costs, as re- 
quired by statute, and the court does 
not dismiss, prohibition will lie to 
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§§ 26-28] 
the writ does not lie where the court still retains ju- 
risdiction,*! as after a wrongful dismissal treated as 
a nullity,*? or after a motion to dismiss has been 
properly denied,** or after a part’of the defendants 
have been dismissed as individuals but retained as 
representatives and it is sought to reinstate them as 
individuals.## 

[§ 27] b. Pending or after Decision on Appeal. 
Pending an appeal which operates as a stay of pro- 
ceedings,*® or pending a decision on the application 
for such an appeal,*® prohibition will issue to re- 
strain the trial court from proceeding further in the 
cause. If the appeal is defective*’ or abandoned,*® 
or merely incidental to the main action,*® or if the 
order or judgment appealed from does not command 
or permit some act to be done,*® so that the appeal 
does not operate as a stay of proceedings, then the 
lower court will not be restrained from proceeding 
further in the cause. The writ will lie to restrain the 
court below from interpreting the decisions of the ap- 
pellate court and enforcing decrees different from 
those rendered by it.°! And of course, where a cause 
has been appealed and a judgment rendered by the 
appellate court, interference therewith on the part of 
the lower court by any proceeding in the cause other 
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than such as is directed by the appellate court will 
be prohibited.®? So after a binding and final judg- 
ment on appeal the lower court may be prohibited 
from allowing the same matters to be relitigated in 
the proceeding,°** but it will not be prohibited from 
proceeding with other matters within its jurisdic- 
tion and not concluded by the appeal.®4 The writ 
will not le where a remittitur is irregularly and er- 
roneously issued and the trial court is acting to per- 
at the appellate court an opportunity to correct its 
ruling.®® 

Independent action. The pendency of an appeal 
in an independent action may be a ground for pro- 
hibition of a subsequent proceeding in the trial court 
affecting the same parties and subject matter which 
would constitute an unwarranted interference with 
the judgment of the appellate court.*® 

[§ 28] c. After Change of Place of Trial or 
Change of Venue.°* Where compliance with statu- 
tory conditions authorizing a change of place of trial 
or venue of an action®* is construed as depriving the 
court in which the action is originally brought of 
jurisdiction, a writ of prohibition will lie to prevent 
its proceeding further.®® On the other hand, prohibi- 
tion will lie to prevent the court to which it is at- 


prevent proceeding with the action un- j 


til the security is filed. Carter v. 
Kern County Super. Ct., 176 Cal. 752, 
169 P 667. 

State v. Thurston County Su- 
per. Ct., 138 Wash. 376, 244 P 734. 

, 36 Ont. L. 504, 
10 OntWN 113, 31 DomLR 269 [app 
dism 37 Ont. L. 509, 10 OntWN 398, 31 
DomLR 777]. 


43. Ex p. Minchener, 211 Ala. 172, 
100 S 98. 
44. In re Griggs, 227 Fed. 795, 142 


CCA 319 [reh den 233 Fed. 243, 147 
CCA 249]. 

45. U. S.—Bronson v. La Crosse, 
SEC PCO. t Wall. .405, Lied. 616. 

Cal.—Kaufman y. San Francisco 
Super. Ct., 108 Cal. 446, 41 P 476; Den- 
nery v. Sacramento County Super. Ct., 
84 Cal. 7%, 24 P 147; Livermore yv. 
Campbell, 52 Cal. 75. 

Ga.—Fite v. Black, 85 Ga. 413, 11 
SE 782. 

Hawaii.—Reynolds vy. Reynolds, 24 
Hawaii 510. 

Ky.—Stewart v. Woods, 193 Ky. 824, 
237 SW 657. 

La.—New Orleans Silica Brick Co. 
v. Thatcher, 152 La. 649, 94 S 148; 
State v. People’s F. Ins. Co., 125 La. 
983, 52 S 120; State v. Allen, 51 La. 
Ann. 1842, 26 S 434; State v. Davey, 
387 La. Ann. 827; State v. Rightor, 3 
La. Ann. 711; State v. Judge Twenty- 
Second Judicial Dist. Ct., 33 La. Ann. 
760; State v. Judge Third Dist. Ct., 31 
La. Ann. 120; State v. Judge Orleans 
Parish Super. Dist. Ct., 28 La. Ann. 
143; State v. Judge Orleans Parish 
Highth Dist. Ct., 24 La. Ann. 600; 
State v. Judge Orleans Parish Second 
Dist. Ct., 23 La. Ann. 31; State v. Jef- 
ferson Parish Judge, 22 La. Ann. 61; 
State v. Judge. New Orleans Sixth 
iIDiste Cé. 225 uae Annigs%;,. State: v. 
Judge Orleans Parish Fourth Dist. Ct., 
21 La. Ann. 735; State v. First Dist. 
Judge, 19 La. 174; State v. Judge 
Sixth Dist. Ct., Mann. Unrep. Cas. 101. 

Mo.—State v. Sale, 188 Mo. 493, 87 
SW 967; Cuendet v. Henderson, 166 
Mo. 657, 66 SW 1079; State v. Hirzel, 
137 Mo. 435, 37 SW 921, 38 SW 961; 
State v. Lewis, 76 Mo. 370. 

Nev.—O’Donnell v. Humboldt Coun- 
ty sixth Judicial Dist) Ce, -40. Nev. 
A278). Loo) 759), 

Utah.—Campbell v. Durand, 39 Utah 
TAS, 115 P" 986. 

Wash.—State v. King County Super. 
Ct., 6 Wash. 112, 32 P 1072; State v. 
Jefferson County Super. Ct., 3 Wash. 
696; 29 P 202. 

[a] Restraining appointment of 
successor to office.—Pending an ap- 
peal from a judgment removing a 
sheriff from office for malfeasance, 
prohibition will lie to the board of 
Supervisors to restrain it from pro- 


ceeding to appoint a successor to the 
office. Covarrubias v. Santa Barbara 
County, 52 Cal. 622. 

{b] Restraining lower court from 
dismissing appeal.—(1) After an ap- 
peal bond has been given and deliv- 
ered, the jurisdiction of the lower 
court is limited to inquiry as to the 
solvency of the surety on the bond, 
and prohibition will lie to restrain 
such court from dismissing the ap- 
peal. State v. Judge Second Judicial 
DiSt® Ct, 232 han Ann. 7452) sPro- 
hibition is the proper remedy where 
an. appeal was dismissed on the 
ground that the surety was not such 
as the law requires. Mercantile Ad- 
er Agency v. Fabacher, 8 La. 


46. State v. Judge Orleans Parish 
Sixth Dist. Ct., 22 La. Ann. 120. 

47. Communy v. O’Sullivan, 126 
La. 1061, 53 S 313; State v. Tissot, 34 
La. Ann. 90; State v. Judge Orleans 
Parish Fourth Dist. Ct., 22 La. Ann. 
115; State v. Judge Orleans Parish 
Seventh Dist. Ct., 21 La. Ann. 178; 
State v. Dillon, 31 Mo. A. 535. 

[a] Surety becoming insolvent aft- 
er appeal perfected.—However, where 
appellant has taken and perfected a 
suspensive appeal, and thereafter one 
of the sureties on his appeal bond be- 
comes insolvent, it is the duty of the 
court from which the appeal was tak- 
en to allow him to substitute a suffi- 
cient surety, and where this right is 
denied and the appeal dismissed and 
an execution issued on the judgment, 
a writ of prohibition will issue to ar- 
rest proceedings thereunder. Gray v. 
Lowe, 9 La. Ann. 478. 

48. Martinez v. Bryan, 
Rico 178. 

49. State v. Judge First Dist. Ct., 
7 ATa a le 

[a] Appeal from judgment dis- 
missing intervention does not war- 
rant prohibition of proceedings in the 
main action. Filhiol v. Schmidt, 122 
La. 701, 48 § 157. 

[b] Premature appeal.—The _ su- 
preme court will not grant a writ of 
prohibition to a judge of the superior 
court when acting as chancellor to re- 
strain him from hearing a motion, on 
the ground that one of the parties has 
excepted to his decision on a point 
made during the hearing of such- mo- 
tion, and has sued out a writ of error 
before any decision of the main ques- 
tion. Jones v. Dougherty, 11 Ga. 305. 

50. Bliss v. Santa Clara. County 
Super. Ct., 62. Cal. 5438., See State v. 
Judge Tenth Judicial Dist. Ct., 42 La. 
Anna, 7 S69. 

51. State v. Drew, 38 La. Ann. 274; 
In re State, 18 La. Ann. 102. 

52. State v. Spokane County Super. 
Ct., 8 Wash. 591, 36 P 443; Hickson v. 


38 Porto 


Wilson, 2 Terr. L. 426. 

53. Robson v. San Francisco Coun- 
ty* Super. Cty 171 (Cale 588, aho4e Pas: 
State v. Whitney, 66 Fla. 24, 63 S 299; 
State v. Hall, (Mo.) 17 SW (2d) 935. 

[a] For example, the grant of an 
appeal from an order refusing to 
quash an execution is properly pro- 
hibited where the question of the 
right to quash the execution had been 
settled by a former appeal. State v. 
Hall, (Mo.) 17 SW (2d) 935. 

54. Granger v. Nevada County Su- 
per. Ct., 159/Cal. 1, 112 P8544; Hime- 
vitz v. Kern County Justice’s Ct., 77 
Cal. A. 95, 246 P 82, 263 P 384; Maclay 
Co. v. Sonoma County Super. Ct., 16 
CalkiAP4895117 P5683 State: viacnil= 
lingworth, (Fla.) 124 S 20; Mammoth 
Canal, etc., Co. v. Burton, (Utah) 259 
P 408. 

[a] Action to set aside judgment. 
—Where a district court entered judg- 
ment conforming to a mandate of the 
supreme court, and the losing party 
began a new action to set aside the 
judgment for fraud in obtaining it, the 
supreme court would not interfere to 
prohibit the district court’s exercise 
of its jurisdiction. State v. Barnett, 
68 OKl. 123, 171. P 1109. 

55. Nystrom v. Templeton, 17 N. D. 
463, 117 NW 473. 

56. State v. Walla Walla County 
Super. Ct., 10 Wash. 168, 38 P 998. 

[a] Setting aside administrator’s 
sale.—Pending appeal from a decision 
in an action for possession of land 
claimed under an administrator’s sale, 
the decision being adverse to plaintiff, 
on the ground of want of jurisdiction 
of the court who ordered the sale, and 
of irregularities in the sale, the court 
will be prohibited from acting on a 
petition to vacate the sale, based on 
the same grounds as those urged 
against plaintiff's title in the action, 
and for the same purpose of defeating 
his title, the parties in interest being 
the same in the action and under the 
petition. State v. Walla Walla County 
Super. Ct., 10 Wash. 168, 38 P 998. 

57. Removal of cause from state to 
federal court see Removal of Causes 
[84 Cye 13805]. 

58. Change of venue see Venue [40 
Cye 176]. 

59. Almenas vy. Iriarte, 29 Porto 
Rico 352; State v. Stallcup, 11 Wash. 
713, 40 P 341; State v. King County 
Super. Ct. 5 Wash. Sls 32 Pyaar ails 

[a] Where jurisdiction retained.— 
Under Rev. Code.(1919) § 2328, pro- 
viding that an action may be tried in 
any county where commenced, al- 
though it be a county where no de- 
fendant resides, unless a demand in 
writing be made that the venue be 
changed to the county where defend- 
ant resides, the mere making of a 
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tempted to transfer the cause from acting where the 
proceedings have not been sufficient to confer juris- 
diction upon it,*° but not where the proceedings, al- 


though irregular, are not void.®? 
[§ 29] 8. Proceedings under 
Statutes or Ordinances. 


written demand by defendant, sued in 
a county other than that of its resi- 
dence, does not ipso facto deprive the 
trial court of jurisdiction, and hence, 
although the court proceeded after 
the making of demand, without grant- 
ing a change of venue, prohibition 
will not issue. State v. Beadle Coun- 
tye CiteOLa 4s. Ds +2250 9 NW God, 

[b] “A question of venue may rip- 
en into one of jurisdiction.—If a con- 
trolling statute provides that upon 
the occurrence or doing of certain 
things the venue in one court shall 
cease and that of another shall be- 
gin, such happening or performance 
takes jurisdiction away from the one 
court and lodges it in the other to the 
extent contemplated by the statute 
and any attempt by either court to act 
therein beyond such limits is in ex- 
cess of its existing jurisdiction and 
may be prevented by the writ of pro- 
hibition.” Hampton v. Williams, 33 
mY 020) 46,5 47. 

e'] Transfer from federal district. 
—Prohibition was a proper remedy 
on failure to transfei the cause, un- 
der Act Febr. 16, 1925 § 6 (43 St. at 
L. 946) after the creation of the 
northern district of Oklahoma, in that 
the bare filing of proper notice was 
sufficient to transfer jurisdiction of 
the case to the northern district and 
to terminate the jurisdiction of the 
other district unless such right of 
transfer had been waived. Hampton 
_v. Williams, 33 F. (2d) 46. 

60. Keeley v. Nevada County Su- 
per. Ct., 26°Cal, A. 213, 146 P 526; 
State v. Galloway, (Mo. A.) 21 SW 
(2d) 228; Frost v. McMillen, 2 Ont. 
L. 308, 21 CanLTOccNotes 532. 

[a] For example, where a disqual- 
ified judge without notice to, or con- 
sent of, the parties transferred the 
cause to another county, although 
there was a qualified judge ready to 
proceed with the hearing, prohibition 
will lie unless some other remedy is 
available. Keeley v. Nevada County 
Super, Ct., 26 Cal. A. 213, 146 P 526. 

61. Bradley Va wo Nostrand, 189 
Cal. 457; 2087 P6905. “State v. King 
County Super. Ct, 70 Wash. 362, 126 


P 926. 

62. Goodwin v. McConnell, 187 Ala. 
431¢ 65 S 788; Jackson v. Calhoun, 
156 Ga. 756, 120 SE 114; State v. 
McMahan, 194 Ind. 151, 142 NE 213; 
Pizzini v. Grinnan, 112 Va. 241, 70 SE 
850. See In re Schumaker, 90 Wis. 
488, 63 NW 1050 (holding that prohi- 
bition would not issue to the circuit 
court to restrain proceedings for in- 
corporation of a village on the ground 
that the statute under’ which the pro- 
ceedings were instituted was an un- 
constitutional delegation of legisla- 
tive power, the ordinary remedies at 
law being ample). 

63. Ex p. Roundtree, 51 Ala. 42; 
In re Macfarland, 30 App. (D. C.) 365; 
Curtis v. Cornish, 109 Me. 384, 84 A 
aos 


64. See infra § 56. 

65. Ky.—Rush vy. Childers, 209 Ky. 
119, 272 SW 404; Pennington v. Wool- 
folk,-79 Keys.12. 

Mich.—Hughes v. Recorder’s Ct., 
75 Mich. 574, 42 NW 984, 18 AmSR 
475, 4 LRA 8638. 

Miss.—Hurley vy. Corinth, 97 Miss. 
396, 52 S°695. 

Mo.—State v. Eby, 170 Mo. 497, 71 
SW 52; State v. Shannon, 130 Mo. A. 


Unconstitutional 
While ordinarily a writ of 
prohibition is not a proper remedy by which to deter- 
mine the constitutionality of a law,°? it may prop- 
erly be granted to prevent a court or other tribu- 
nal from exercising judicial powers which it derives 
solely from an unconstitutional statute or ordi- 
nance;®*® and it may also, at least where there is no 
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[§§ 28-30 


other adequate remedy,®* lie to prevent proceedings 
instituted under an act or ordinance which is uncon- 
stitutional and void,®® but the writ will not issue 


where the inferior court or tribunal is not without 


dice 


90, 108 SW 1097. 

N. Y.—Peo. v. Dayton, 120 App. Div. 
814, 105 NYS 809 [rev on other 
grounds 189 N. Y. 460, 82 NE 507, 121 
AmSR 909]. 

N. D.—State v. Packard, 32 N. D. 
301, 155 NW 666. 

S. C.—Zylstra v. Charleston, 1 S. 
Colas sae 

W. Va.—State v. Robinson, 96 W. 
Va. 556, 123 SEH 575; Judy v. Lashley, 
50 W. Va. 628, 41 SE 197, 57 LRA 413. 

Man.—Watson v. Lillico, 6 Man. 59. 

Sask.—Rex v. Leonard, 14 Sask. L. 
185, 57 DomLR 620, 34 CanCrCas 
242, [1921] 1 WestWkly 1099 [app 
dism 15 Sask, L. 29, 66 DomLR 497, 
By CanCrCas 255, [1921] 3 WestWkly 

68]. 

[a] One whose place of business 
has been closed and his property 
made useless to him by reason of un- 
authorized prosecutions for the vio- 
lation of a void ordinance against the 
operation of his pool room has no 
other adequate remedy, and hence is 
entitled to a writ of prohibition, under 
Code (1906) § 992, authorizing such 
writ when necessary to attain the 
ends of right and justice. Crittenden 
v. Booneville, 92 Miss. 277, 45 S 723, 
131 AmSR 518. 

[b] Attempt must be made to en- 
force invalid ordinance.—The writ 
can only issue to test the validity of 
an alleged invalid ordinance in a case 
where a judge is attempting to en- 
force the same, and cannot be granted 
against a private corporation to pro- 
hibit it from acting under the ordi- 
nance. Campbellsville Tel. Co. v. Pat- 
teson Cir. Judge, 114 Ky. 52, 69 SW 
1070, 24 KyL 832. 

66. Goodwin v. McConnell, 187 Ala. 
65 S 788; Crill v. State Road 
Dept., 96 Fla. 110, 117 S 795; Rush v. 
Childers, 209 Ky. 119, 272 SW 404; 
Jones v. Pugh, 30 Okl. 291, 267 P 272. 

67. Ga. alhoun, 156 
Ga. 756, 120 SH 114. 

Ky.—Rush vy. Childers, 209 Ky. 119, 
272 SW 404. 

Mo.—State v. Shannon, 130 Mo. A. 
90, 108 SW 1097. 

Mont.—State v. Booher, 43 Mont. 
S69, eo we ek. 

Okl.—Jones v. Pugh, 130 Okl. 291, 
267 P 272. 

Utah.—State v. Bowman, 40 Utah 
Oa Derk sO One 

Wash.—State v. Walla Walla Coun- 
ty Super. Ct., 51 Wash. 5672, 99 P 740. 

[a] Violation of ordinance.—Pro- 
hibition will not lie to restrain a court 
from proceeding with a trial for vio- 
lation of a city ordinance, the only 
question being whether the city, in 
the absence of special authority, had 
power to make an act an-offense when 
it was such under a statute of the 
state, and there being an adequate 
remedy in the ordinary course of law, 
either by appeal from an adverse 
judgment or by habeas corpus. State 
v. Hinkle, 47 Wash. 156, 91 P 640. 

68. Fla.—Brown v. Rowe, 96 Fla. 
289, 118 S 9.[foll Gates v. Rowe, 96 
Fla. 293, 118 S 10]; State v. Rowe, 96 


Ba ails (Lusi os 

Nii Peo: ay. Gill, 147 App. Div. 
924, 131 NYS 902. 

Vt.—Leonard v. Willcox, 101 Vt. 
LOB 4s Ae Oats 

B. C.—Slocan v. Canadian Pac. R. 


Co., 14 B. C. 112, 9 WestLR 583. 
Sask.— Bx p. Beauchene, [1928] 4 


jurisdiction because of the invalidity of the statute 
or ordinance,®® and where there is an adequate rem- 
edy by appeal in the case of an erroneous decision.®* 

[§ 30] 9. Proceedings 
Prohibition may be granted to restrain a judge from 
proceeding in a cause in which he is disqualified to 
sit,°8 as by reason of interest®® or bias and preju- 
And the writ will be awarded without in- 


by Disqualified Judge. 


DomLR 944, 50 CanCrCas 202, [1928] 
2 WestWkly 703. 

69. Cal.—Lindsay-Strathmore Irr. 
Dist. v. Tulare County Super. Ct., 182 
Cal. 315, 187 P 1056;. Samuels v. Cal- 
ifornia St. Cable R. Co., 124 Cal. 294, 
56 P 41115; North Bloomfield Gravel 
Min. Co. v. Keyser, 58 Cal. 315. 

Ida.—Hultner-Wallner v. Feather- 
stone, 283 P 42; Poff v. Scales, 36 Ida. 
762, 213 P1019. 

N. Y.—Peo. v. Petty, 32 Hun 443. 

Va.—Ewing v. Haas, 132 Va. 215, 
111. SB 255, 

Wash.—State v. Seattle Bd. of Ed- 
ucation, *19 “Washi! Silib29 Pi ia yer 
AmSR 706, 40 LRA 317. 

W. Va.—Price v. Sturgiss, 82 W. 
Va. 523, 97 SE 193; Forest Coal Co. v. 
Doolittle, 54 W. Va. 210, 46 SE 238. 

HEng.—Dimes vy. Grand Junction Ca- 
nal, 3 H. L. Cas. 759, 10 Reprint 301. 

See Rex v. Suck Sin, 20 Man. 720, 
18 CanCrCas 266 (a magistrate is not 
disqualified by interest because a 
ratepayer in the city is benefited by 
the fine). 

fa] Tllustrations.—(1) A mayor, 
compensated for services assessed as 
part of a fine for violation of any 
municipal ordinance, is properly pro- 
hibited from hearing the prosecution, 
as having a pecuniary interest in con- 
viction. State v. Ely, 118 Oh. St. 637, 
163 NE 300. (2) Prohibition issues 
to prevent arbitrators from proceed- 
ing in arbitration and determining 
the value of land taken by a city 
where one was a ratepayer disquali- 
fied by interest. In re Wilkins, 41 N 
Bowe. 

[b] Determination of plea.—The 
writ lies where the presiding judge 
determines a plea recusing him on 
the ground of interest. State v. Third 
Judicial Dist. Judge, 38 La. Ann. 247; 
State v. Twenty- First Judicial Dist. 
Judge, 37 La. Ann. 258. 

70. Ariz.—Conkling vy. Crosby, 29 
Ariz. 60, 239 P 506. 

Colo.——Peo. v. Third Judiciai Dist. 
Cty 60° Colo. (42; 152'>P:164;" Peo. we 
Third Judicial Dist. Ct.,' 60! Colos a, 
152. Peis: 

Ky.—Cullins vy. Williams, 156 Ky. 
57, 160 SW 738; Rush v. Denhardat, 
138 Ky. 238, 127 SW 785, AnnCas1912A 

Mo.—State v. Slate, 278 Mo. 570, aie 
SW 85. 

Mont.—State vy. Clements, 55 Mont. 
Dilty ru POT Te 

N. D.—State v. Monson, 55 N. D. 
892, 215 NW 680. 

Wash.—State v. Gay; 65 Wash. 629, 
118 P 880. 

N. S.—Rex v. Handley, 54 N. S. 470, 
61 DomLR 656, 36 CanCrCas 38. 

Que. —Maillet v. College of Dental 
Surgeons, 28 Que. K. B. 539, 58 Dom 
LR 210, 34 CanCrCas 138. 

[a] Interference with habeas cor- 
pus.—Prohibition to compel a judge 
to vacate the bench in habeas corpus 
proceedings, seeking the release of an 
incompetent from a guardian’s cus- 
tody under a respondent’s affidavit of 
bias and prejudice, provided for by 
Rev. Codes § 6315, is held not to im-~ 
pair habeas corpus. State v. Clem< 
ents, 52..Mont, 57,155) P 271. 

[b] Bias held not shown.—Ex p. 
Peck, 39 N.uBid31 3) Dxapa Pecks aGNe 
B.) 6 EastLR 274; Re Murphy, (Pr. 
Edw. Isl.) 8 EastLR 586. 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number. 
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quiry as to whether the parties will eall or not for an 
adjudication on the particular matter as. to which 


the interest of the judge exists.71 


Qualified quorum. It has been held that disqualifi- 
cation of a member of an inferior tribunal is not a 
ground or prohibition where there are a sufficient 
number of qualified members sitting to form a quo- 


ram:!2 


{§ 31] 10. Particular Applications of Rules—a. 
Civil Actions Generally. In the application of the 
general rules hereinbefore stated,*? a writ of prohibi- 
tion has issued to an inferior court acting without or 
in excess of its jurisdiction in: Granting a change of 
venue ;‘* enforcing a subpoena duces tecum;*® enter- 
taining an action by a foreign corporation which has 
‘not complied with the law of the state;"* proceeding 
in the absence of necessary parties;*? permitting in- 
tervention;‘*® requiring parties to interplead;7° vio- 


71. Forest Coal Co. 
54 W. Va. 210, 46 SE 238. 

[a] Want of judicial power per- 
sonal to judge.—The judge’s interest 
in a collateral matter which arises in 
a cause over which the court has full 
jurisdiction renders him powerless 
further to act, and this want of judi- 
cial power which is personal to him 
is want of jurisdiction. Forest Coal 
Co. v. Doolittle, 54 W. Va. 210, 46 SE 
238; Dimes v. Grand Junction Canal, 
Sieg. (Ca8.1759,5 LO, Reprint. 301. 

72. Masson v. Asselin, 40 Que. K. 
B. 104, [1926] 3 DomLR 104, 46 Can 
CrCas 52 [aff 31 RevdeJur 248]. 

73. See supra §§ 20-30. 

74. State v. Woods, 92 W. Va. 331, 
115 SE 470. 

75. Rawlings v. Schwartz, 167 La. 
61, 118 S 692; State v. Wurdeman, 176 
Mo. A. 540, 158 SW 436. 

76. State v. Gehrz, 181 Wis. 238, 
194 NW 418. 

77. Ambassador Petroleum Co. v. 
Los Angeles County Super. Ct., (Cal.) 
284 P 445. 


v. Doolittle, 


78.. Price v. Hanson, 60 Utah 29, 
206. P 272. 
79. Ex p. New York Equitable 


PrUstyCo:, pasls Med. .5 71; 145,CCA 457. 
80. Williams v. Weirich, 74 W. Va. 
47, 81 SE 560; Lewis v. Old, 17 Ont. 610. 
81. Keough vy. Grime, 172 Mass. 
519, 53 NE 135. 
$2. Powhatan Coal,..ete:, Co. . v. 
Ritz, 60 W. Va. 395, 56 SE 257, 9 LRA 
NS 1225. 
{a] Setting aside adoption.—State 


v. Spokane County Super., Ct., 148 
Wash. 24, 267 P 775. 
83. Ark.—State v. Williams, 48 


Ark. 227, 2 SW 843. 
Ga.—Mills v. Bell, 136 Ga. 687, 71 SE 

1120; Doughty v. Walker, 54 Ga. 595. 
Mo.—State v. Young Women’s Chris- 

tian Assoc., 268 Mo. 163, 186 SW 680. 

NZ Y¥i— Peo; v. Strahl, 132: Mise. 23, 
184 NYS 710. 

Ont.—Nilick v. Marks, 31 Ont. 677, 
20 CanLTOccNotes 261. 

[a] Power lost by lapse of time.— 
Mooney v. Kern County Super. Ct., 
183 Cal. 705, 192 P 542; State v. Kit- 
titas County Super. Ct., 84 Wash. 392, 
146 P 834. 

84. White v. Sacramento County 
Super. 6t., 72 Cal. 475, 14.287, 

State v. Williams, 48 Ark. 227, 

; State v. Walls, 113 Mo. 42, 
20 SW 883; Burroughs v. Taylor, 90 
Wa. 55, 17 SE. 745. 

86. Owen v. Oklahoma County 
Dist. Ct., 43 Okl. 442, 143 P 17, Ann 
Cas1917C 1147. 

87. Bland v. Rivers, 19 Ont. 407. 

gs. Ala.—Ex p. Lyon, 60 Ala. 650. 

Cal.— American Law Book Co. v. 
Santa Clara County Super. Ct., 164 
Gal, 327, 128 P 921. 

Mo.—State v. Mills, 231 Mo. 493, 133 
SW 22; Nolte v. Ferris, 206 Mo. A, 
140, 226 SW 293. 

N. Y.—Peo. vy. Fitzgerald, 15 App. 


Div. 539, 44 NYS 556 [aff 156 N. Y. 
689 mem, 60 NE 1121 mem]. 
Philippine-——De Leon y. Nepomu- 


ceno, 37 Philippine 180. 

W. Va.—Dils, etc., Co. v. Waugh, 99 
W. Va. 665, 129 SE 703, 43 ALR 89; 
Yates v. Taylor County Ct., 47 W. Va. 
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lating the right to have question submitted to a 
jury ;*° ordering a debtor’s arrest;81 entry of judg- 
ment;*? setting aside a judgment;%* entertaining,®* 
or granting,** or reconsidering,*® a motion for a new 
trial; proceeding with a new trial;87 enforcing a 
Judgment or decree ;** forbidding issuance of execu- 
tion ;*® and other instanees;°° and conversely, where 


the court was, not regarded as acting without juris- 


376, 35 SEH 24; Charleston v. Beller, 45 
W. Va. 44, 30 SE 152; Wilkinson v. 
Hoke, 39 W. Va. 403, 19 SE 520. 

Ont.—Monarch Dress Co. v. Aaron- 
son, 63 Ont. L. 525, [1929] 2 DomLR 
514; Hamilton v. Perry, 24 Ont. L. 38, 
2 OntWN 1181, 19 OntWR 370; Re 
Rowland, 22 Ont. L. 418, 2 OntWN 
365, 17 OntWR 735; Swanick v. Kotin- 
sky, 119 Ont... 407, 34 "OntwR (537; 
Burgess v. Katzman, 25 OntWN 451. 

[a] Costs and fees.—(1) Costs are 
only awarded by virtue of a statute 
authorizing the same, and upon award 
without authority prohibition will lie 
to prevent execution of judgment 
therefor. State v. Morris, 82 W. Va. 
492, 96 SE 926. (2) Prohibition lies 
to prevent the enforcement of an un- 
authorized judgment for costs ren- 
dered by a circuit court, although 
such court had jurisdiction to pro- 
nounce judgment on the merits. West 
Virginia Cent. Gas Co. v. Holt, 66 W. 
Va. 516, 66 SE 717. (3) The enforce- 
ment of a judgment for costs, not au- 
thorized by any statute, may be pro- 
hibited as a judgment rendered with- 
out jurisdiction, when the court ren- 
dering it has no jurisdiction of the 
cause on any other ground. Bice v. 
Boothsville Tel. Co., 62 W. Va. 521, 59 
SE 501, 125 AmSR 986, 13 AnnCas 
1046. (4) Where judgment for dis- 
missed defendant for statutory fee of 
twenty dollars is illegal, its enforce- 
ment may be restrained by prohibi- 
tion. Warman v. Herndon, 81 W. Va. 
574, 94 SE 977. (5) Asa circuit court 
cannot include in its order dismissing 
a petition for habeas corpus ad sub- 
jiciendum costs in favor of respondent 
and against the petitioner in a sum 
greater than ten dollars, usually des- 
ignated as the statutory attorney’s 
fee, prohibition will lie to prevent 
collection. State v. Kittle, 90 W. Va. 
19, 110 SE 438. 

89. State v. Montgomery, 221 Mo. 
A. 1048, 295 SW 824. 

90. See cases infra this note. 

[a] Agreement not to sue.—An 
agreement between the parties to a 
dispute relating to a building contract 
that the owner should complete the 
building and keep an itemized account 
of costs for submission to the court 
before judgment should be rendered 
entitles the owner to a writ prohibit- 
ing the trial judge from proceeding 
with an action until the building was 
completed or the agreement set aside. 
Wickliffe v. Cooper, 161 La. 417, 108 S 
7 


Olle 

{b] Taking property by summary 
proceedings.—Prohibition will issue 
to prevent a court from depriving a 
person in possession of personal prop- 
erty under a claim of ownership of 
such possession by an order based on 
affidavits of an adverse claimant. 
Stuparich Mfg. Co. v. San Francisco 
Super. Ct.,.123 Cal! 290, 55.P 985. 

{c] Ordering severance.—Where a 
joint suit in assumpsit upon a joint 
note is brought against two or more 
makers, and one thereafter dies, pro- 
hibition will lie to prevent the trial 
court from ordering that the cause be 
separated and continue as two sepa- 
rate actions and requiring personal 


diction, the issuance of the writ has been denied 
where it was sought to restrain the inferior court 
from: Reassigning a case for trial;®1 setting a case 
for trial without vacating another judge’s order de- 
clining to proceed ;®? ordering an audit of the books 
of a corporation;°* taking a deposition of defend- 
ant as a witness for plaintiff ;°* stating an aecount;°5 
setting aside a judgment; 
ment;°* enforcing a judgment or decree;®® among 
other instances.°® 


modifying a judg- 


representatives of deceased to plead 
to declaration. State v. Robles, 75 
Fla. 790, 78 S 981. 

[d] Production of newspaper files. 
—A newspaper publisher may obtain 
a writ of prohibition where an order 
requiring production of his files in an 
action between other parties is im- 
providently issued. Keiffe v. La Salle 
Realty Co., 163 La. 824, 112.S 799, 53 
ALR 82. 

[e] Fixing of supersedeas bond of 
an incompetent at sixty-five thousand 
dollars when an incompetent desired 
to appeal by his next friend from a 
court order authorizing the guardian 
to loan fifty thousand dollars worth of 
liberty bonds, upon a note secured by 
real estate mortgage, is excessive, 
and, when it has the force and effect 
of depriving the incompetent of an ap- 
peal, it constitutes an unwarranted 
application of judicial force, and pro- 
hibition will lie to restrain enforcing 
such order. Yarhola v. Duling, 86 Okl. 
lec a mE: aa ode 

[f] Management of public trust.— 
A court of chancery, which on its own 
motion makes orders in the manage- 
ment of a public charitable trust, 
which cannot be enforced, exceeds its 
jurisdiction, and prohibition lies to 
restrain it. State v. Rusk, 236 Mo. 
201, 139 SW 199. 

{g] Improper reception and use of 
evidence by the court in determining 
a special proceedjng in which its de- 
cision is final warrants prohibition. 
Miller v. Kern County Super. Ct., 25 
Cal. A. 607, 144 P 978. 

[h] Contest cognizable by common 
council and mayor.—Where by statute 
an election contest is expressly made 
cognizable by the common council and 
mayor of the city, prohibition will lie 
to prevent the county court from try- 
ing the same. Booth vy. Arapahoe 
County .Ct 18 (Color 5615 335 Basct! 

91. Colonial Homes Realty, etc., 
Co. v. Sample, 136, La. 195, 66 S 788. 

92. Smith v. Morgan County Sec- 
ond Judicial Dist. Ct., (Utah) 256 P 


539. 

93. State v. Kimmel, (Mo. A.) 183 
SW 651. 

94. McAlpin v. Ryan, 150 Ga. 746, 
105 SE 289. 

95. State v. Wurdeman, 309 Mo. 
120, 274 SW 410. 

96. Parker v. Frierson, 124 Ark. 


238, 187 SW 162; Peo. v. Weld County 
DiGt. Cty a Osi\COlo., L69, 2279 Pe delaloe 
State v. King County Super. Ct., 148 
Wash. 610, 270 P 126. 

[a] Consent decree.—Parker 
Frierson, 124 Ark. 238, 187 SW 162. 

[b] Divorce decree.—Prohibition 
will not issue to stay entry of an or- 
der setting aside a divorce decree on 
the ground of fraud. State v. King 
County Super. Ct., 148 Wash. 610, 270 
ea WAGy 

97. State v. Franklin County Su- 
per. Ct., 86 Wash. 90, 149 P 321. 

98. Item Co. v. Nu-Grape Bottling 
Co., 160 La. 631, 107 S 471; Wickham 
v. Chastain, 131 Okl. 212, 268 P 238; 
Eary v. Comer, (W. Va.) 149 SE 608. 

99. See cases infra this note. 

[a] Master in chancery will not be 
prohibited from proceeding under or= 
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_[§ 32] b. Criminal or Quasi-Criminal Proceedings 
Generally. In the application of the general rules 
hereinbefore stated,! prohibition will lie to restrain 
a criminal or quasi-criminal prosecution for an of- 
fense beyond the jurisdiction of the court,? or for 
which defendant has once been in jeopardy,’ or by a 
court! or at a term of court® not authorized by law, 
or upon a complaint or indictment insufficient to con- 


ders made at chambers in a partition 
suit. Scott v. Stuart, 22 Hawaii 459. 

[b] Submission of case to jury.— 
If, upon the assumption that an ac- 
tion is one of law, the court submits 
the case to a jury, and thereafter, up- 
on rendition of verdict, concludes that 
issues are of an equitable character 
and repudiates the verdict, such rul- 
ing, like the denial of the jury trial 
to one entitled thereto, is not in excess 
of jurisdiction. Dickerson v. Imperial 


Sonny. Super. Ct., 41 Cal. A. 534, 183 
Si 
[ec] Successor of chancellor will 


not be prohibited from entering decree 
rendered by his predecessor. Winn v. 
Dodge, 173 Ark. 78, 291 SW 992. 

{d] Fixing appeal bond.—A writ 
of prohibition will not issue to fix the 
bond for suspensive appeal from a 
money judgment although the judge 
thas not fixed the amount of the bond 
and the bond filed is less than re- 
ees by statute. State v. Bell, 6 La. 


[e] Statement of facts on appeal. 
—Prohibition will not lie to prevent a 
judge including in the statement of 
facts for appeal a certificate made and 
filed by him that an apparently regu- 
lar entry on the record was inadver- 
tently made. In re Geissler, 99 Wash. 
452, 169 P 822. 

{f] Review.—Where it appeared 
that an execution was about to be 
levied upon the property of Fortunato 
Marsala to satisfy a judgment ren- 
dered in a proceeding against Joseph 
Marsala, of which he had no notice 
and to which he was not a party, it 
cannot be said that the entertaining 
of a petition for review was an abuse 
of the court’s discretion, constituting 
an excess of jurisdiction and warrant- 
ing issuance of a ay rt of prohibition. 
eae v. Johnson, 293 Mo. 302, 289 SW 

[g] Divorce.—(1) Where _ facts 
sufficient to give jurisdiction were al- 
leged in the bill, prohibition will not 
lie to a decree on the ground that the 
bill is multifarious and contains in- 
sufficient averments. Gatrell v. Mor- 
ris, 98 W. Va. 34, 126 SE 343. (2) 
Where a notary, acting under a stipu- 
lation in a divorce suit, issued a sub- 
poena for a witness who failed to ap- 
pear, prohibition will not lie on the 
ground that the divorce suit was a 
pretense to get the evidence for an- 
other purpose. Peo. v. Second Judi- 
cial Dist. Ct., 66 Colo. 424, 182 P 11. 

1. See supra §§ 20-30. 

2. Cal.—Bruner v. San Francisco 
Super. Ct., 92 Cal. 239, 28 P 341; Kal- 
loch v. San Francisco Super. Ct., 56 
Cal. 229; Huntington v. San Francisco 
Super. Ct., 5 Caly A. 288, 90 P1417. 

Ky.—Adams Express Co. v. Young, 
184 Ky. 49, 211 SW 407. 

Minn.—State v. Stanway, 174 Minn. 
608, 219 NW 452. 

Miss.—Crittenden y. Booneville, 92 
Miss. 277, 45 S 723, 181 AmSR 518. 

Mo.—State v. Eby, 170 Mo. 497, 71 
SW 52; State v. Laughlin, 75 Mo. 147; 
State v. Laughlin, 73 Mo. 443. 

Nev.—Dame v. Orr, 30 Nev. 472, 98 


P 1135; Moore v. Orr, 30 Nev. 458, 98 
P3398. 
Va.—Martin v. Richmond, 108 Va. 


765, 62 SE 800. 
W. Va.—State v. Anderson, 89 W. 
Va. 1, 109 SE 782; Powhatan Coal, 


etc., Go. -v. Ritz, 60 W. Va. 
257, 9 LRANS 1225. 


395, 56 SE 


Ont..=Ree.ve D Haton: Co; 29 Ont 
591; In re Murphy, 8 Ont. Pr. 420. 

@ue.—Segal v. Atty.-Gen., 33 Rev 
LegNS 216, 33 RevdeJur 204; Paré v. 


Montreal, 27 Que. Super. 424. 
[a] After change of venue prohi- 


PROHIBITION 


bition will lie to prevent the court 
from which the change has been taken 
from proceeding to try accused upoa 
a second information charging the 
same offense. Keefe v. Carbon Coun- 
ty Dist. Ct., 16 Wyo. 381, 94 P 459. 

[b] Threatened prosecution.—In 
view of Code (1906) § 3893, authoriz- 
ing relief by prohibition according to 
right and justice, the writ is not con- 
fined to cases where an inferior court 
is attempting to act; and hence the 
fact that one has been convicted will 
not preclude such relief against prose- 
cutions under a void ordinance, pre- 
venting the use of his property and 
depriving him of the right to conduct 
his business. Crittenden v. Booneville, 
92 Miss. 277, 45 S 723, 131 AmSR 518. 

{e] Prohibition will be granted to 
prevent trial: (1) Under rules and 
regulations of a city planning bureau 
adopted subsequent to the commission 
of the offense charged. Matter of 
Yeoman, 131 Misc. 669, 227 NYS 711. 
(2) For violating city planning rules 
and regulations which have been re- 
peated. Matter of Yeoman, supra. 

3. Oliver v. Los Angeles County 
Super: Ct., 92° Cal. A, 94, 267 -P 764; 
Ban Chapman, 131 Wash. 581, 230 

[a] Signing warrant of conviction. 
—Prohibition issues to prevent a mag- 
istrate from signing a warrant of con- 
viction after accused has on a former 
trial been put in jeopardy for the 
same offense. Rex v. Chew Deb, 18 
B. .C..23, 9 DomLR 266, 23 WestLR 
308, 3 WestWkly 854, 

[b] After reversal of conviction 
for manslaughter on an order for a 
new trial, prohibition will lie to pre- 
vent a trial on a charge of murder. 
Huntington v. San Francisco Super. 
Ct., 5 Cal. A. 288, 90 P 141. 

Former jeopardy generally 
Criminal Law §§ 359-490. 

Decision upon question as mere er- 
ror see infra § 45 


see 


4 Morris v. Randall, 129 Ky. 720, 
112 SW 856. 
5. State v. Valentine, 90 W. Va. 35, 


110 SE 445. 

6. Cal.—Farraher v. Kern County 
Super.Ct., 46 ‘Cal.-A. 4, 187 Pov2s) Fo- 
gan v. Merced County Super. Ct., 16 
Caly AsrT83,, 1 L% B: 04%, 

N. M.—Burkett v. De Baca County 
Ninth Judicial Dist. Ct., 280 P 406. 

Okl.—Evans v. Willis, 22 Okl. 310, 
97 P 1047, 19 LRANS 1050, 18 AnnCas 
258. 


W. Va.—State v. Kindelberger, 88 
W. Va. 131, 106 SE 434; Powhatan 
@oal «ete; (Coy sV..ERitZ,, 60 Wien Vas Oo Dy, 


56 SH 257, 9 LRANS 1225. 

Man.—Rex v. McAuley, 30 Can. Cr. 
Cas. 145, [1918] 3 WestLR 178. 

Que.—Lachance v. lLachance, 36 
Que. K. B. 254; Boisseau v. Wiseman, 
2, Ques, Pr. 2503; 

[a] For example, as a court can- 


not determine, as a criminal charge,’ 


a matter that would not constitute an 
offense, if charged in such form as 
would be good and sufficient pleading, 
if it were punishable, such action may 
be prevented by prohibition. Pow- 
hatan Coal, etc., Co. v. Ritz, 60° W., Va. 
395, 56 GE 257, 9 LRANS 1225. 

{b] Execution of judgment or sen- 
tence.—The sufficiency of a complaint 
to confer jurisdiction upon a justice 
of the peace may be determined on 
application for prohibition to restrain 
the justice from carrying into effect a 


sentence imposed on conviction. Ho- 
gan v. Merced County Super. Ct., 16 
Gal. A. 183; Ai RL aTs 


Mere error or irregularity see infra 
§ 45. 
To. REx LV. SDAarksy Le PB aCaebLoo LO, 


fer jurisdiction.® 
forcement. of a conviction based upon a void statute 
or ordinance,’ or to prevent the entertaining of an 
unauthorized appeal.® 
may have jurisdiction, generally the writ may lie to 
restrain an aet in excess of such jurisdiction.® 
will not lie where the court is acting within its juris- 
diction.1° The only question involved on an applica- 


L§ 32 


So it may lie to prevent the en- 


Further, although the court 


But it 


oes 616, 23 WestLR 613, 21 CanCr 
as 184. 

8. Re Buchanan, 23 Man. L. 943, 15 
DomLR 232, 26 WestLR 447; In’ re 
Meyers, 23 “Ui CQ. 1B: (Ont.) 611: 
Lamson v. Judge Dist. Cia 15) Sask 
35, 6 DomiuR d24, [1921] 3 West 
Wkly 674, 36 CanCrCas 326, [1921] 3 
WestWkly 674. 

9. Foley v. Ham, 102 Kan. 66, 169 
P 188, LRA1918C 204; State v. Cas- 
cade County Highth Judicial Dist. Ct., 
70 Mont. 378, 225 P 1000; Lewis v. 
Musgrove, 80 W. Va. 714, 93 SE 820; 
McBrien v. Recorder’s Ct., (Que.) 31 
CanCrCas 352. 

{a] Plea.—Prohibition lies to pre- 
vent a trial court from entertaining 
a plea to an indictment which chal- 
lenges the legality or sufficiency of 
the evidence on which it was found. 
Noll v. Dailey, 72 W. Va. 520, 79 SE 
668, 47 LRANS 1207. 

[b] Pending trial of sanity.—Trial 
for robbery can be halted by writ of 
prohibition if had before trial as to 
sanity which had been ordered. Peo. 
¥.. Grace, (1 Call AS 7520 2479 Bs sae 

[ec] Grant of new trial.—wWhere a 
motion for a new trial is granted after 
the term, the supreme court will pro- 
hibit further proceedings except those 
necessary to carry the judgment into 
effect. State v. Stanfield, 11 Okl. Cr. 
VATS TES PF 5198 

[d] Pending appeal.—A _ circuit 
court of appeals before which a crim- 
inal, case is pending on writ of error 
may grant a writ of prohibition for- 
bidding the district judge to set aside 
the conviction on motion after the 
term because of bias of a juror Saas 
corecd after such term U.S 
235 U.S. 55, 35 SCt 16, 59 


er ‘After unauthorized adjourn- 
ment prohibition may issue to prevent 
further proceeding. Donohue v. Cour 
du Recorder, 12 Que. Pr. 267, 18 CanCr 
Cas, Loe. 

{f] Release.—The writ issues to 
prohibit a county court judge from 
releasing a prisoner convicted of a 
third offense under a temperance act 
and imprisoned under the authority 
of a stipendiary magistrate. Re 
Woodroff, (N. S.) [1925] 3 DomLR 
966, 44 CanCrCas 199, 

[g] Stenographer ordered to fur- 
nish a Lranscript free may be granted 
a writ if the order was without ju- 
risdiction. Walker v. Burgevin, 220 
Ky. 690, 295 SW 997. 

10. Cal.—Whitney Vv. Alameda 
County Super. Ct., 182 Cal. 114, 187 P 


12; Rankin v. San Francisco Super. 
Ct., 157 Cal. 189, 106°P 718; Brobeek 
v. San Francisco Super. Ct., 152 Cal. 


289, 92 P 646; In re Mills Sing, 12 Gar 
A, 736, 110 P 693; Borello v. Amador 
County Super. Ct., 8 Cal. A. 215, 96 P 


404; Kitts v. Nevada County Super. 
Cts bCal.cA. 462) 9022 O77, 
to C.—Mullowny v. Mowatt, 43 App. 


By —Walker v. Burgevin, 220 Ky. 


690, 295 SW 997; Lakes v. Goodloe, 
195 Ky. 240, 242 SW 632; Thomas v. 
Davis, 110 SW 408, 33 KyL 569; 


Owensboro vy. Sparks, UOpiKey?, sipts 36 
SW 4, 18 KyL 269. 

Mo.—State v. Tracy,, ;23c,) Mor 709, 
140 SW 888, 37 LRANS 448; State v. 
prope, 194 Mo. 14, 92 Sw 191. 

J.—State Vv. Price, SNe Je liatspee 

N. Y.—Peo. v. Davy, 105 App. Div. 
598, 94 NYS 1037 [aff 184 N. Y. 30, 76 
NE 732]; Peo. v. Jerome, 36 Misc. 256, 
73 NYS 306. 

Va.—Brown v. Kleysteuber, 149 Va. 
438, 141 SE 252. 

W. Va.—State v. Bland. 89 W. Va. 
600, 109 SE 716; Powhatan Coal, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 32-35] 


tion for a writ of prohibition to restrain a lower 
court from proceeding with a criminal trial is wheth- 
er or not that court has jurisdiction to determine the 
matter before it and of the person of accused.}! 


Imposition of fines and penalties. 


lie to restrain an inferior court from imposing a fine 
or penalty without,!? or in excess of,!* jurisdiction. 


[§ 33] c. Probate Proceedings. 


plication of the general rules already stated,!+ a 
writ of prohibition may issue to prevent a probate 
court from acting without jurisdiction,1> or in ex- 
cess of its jurisdiction,?® but it will not lie to prevent 
the acts of such a court within its jurisdiction.17 
prohibition will lie where a probate judge attempts, 
without administration, to exercise power over the 
So too will prohibition lie 
to restrain a probate court from vacating an admin- 
istrator’s sale of realty after such court has confirmed 


estate of an intestate.1§ 


the same.!° 


Co. v. Ritz, 60 W. Va. 395, 56 SE 257, 
9 LRANS 1225; Woods v. Cottrell, 55 
W. Va. 476, 47 SE 275, 104 AmSR 1004, 
65 LRA 616. 

Wis.—State v. Evans, 88 Wis. 255, 
60 NW 433. 

Man.—White v. Cavanagh, 25 Man. 
624; Rex v. McAuley, 30 CanCrCas 
145, [1918] 3 WestWkly 178. 

N. S.—Rex v. Fielding, 52 N. S. 412; 
Rex v. Fielding, 52 N. S. 98, 40 Dom 
LR 246; 29 CanCrCas 293. 

Ont.—Rex v. Durocher, 28 Ont. L. 
499, 24 OntWR 140, 13 DomLR 243, 
Rex v. Phillips, 11 Ont. L. 478, 7 Ont 
WR 418; Re Hodge, 7.OntWR 131; 
Re Rex v. Lambton, 46 CanCrCas 13. 

Que.—Beaudry v. Lafontaine, 17 
Que. Super. 396; Ex p. Daigneault, 3 
Que. Pr. 128. 

[a] Where indictment purports, or 
attempts, to state offense of a kind 
of which the court has jurisdiction, it 
is sufficient as against.an application 
for a writ to prohibit the court from 
taking further proceedings in the case 
whether it would be sufficient as 
against a special or general demur- 
rer or not, Kitts v. Nevada County 
Super. Ct., 5 Cal. A. 462, 90 P 977. 

[b] Evidence to justify indictment. 
—(1) Prohibition will not lie to re- 
strain a superior court from proceed- 
ing with the trial of petitioner on an 
indictment alleged to have been found 
by the grand jury without evidence 
to show that petitioner was guilty of 
a public offense. Brobeck v. San 
Francisco Super. Ct., 152 Cal. 289, 92 
P 646. (2) Refusing to allow the 
character of evidence received by the 
grand jury to be shown on a motion 
to set aside their indictment, being 
within the jurisdiction of the court, 
cannot be reviewed by prohibition. 
Borello v. Amador County Super. Ct., 
8 Cal. A. 215, 96 P 404. 

[cl Refusal of examination of 
grand jurors.—As the privilege grant- 
ed an accused, who has not been held 
to answer, to examine grand jurors 
touching their qualifications before 
they are impaneled and sworn is mere- 
ly one of grace and not of right, a 
restriction of accused to the examina- 
tion of only a few of them could at 
the most only be error and could not 
be reviewed by prohibition. Borello 
v. Amador County Super. Ct., 8 Cal. A. 
215, 96 P 404. 

{d] Danger of double jeopardy.— 
(1) Where a court has undisputed ju- 
risdiction of a particular offense, pro- 
hibition will not lie to prevent its 
exercise, on the ground that defendant 
may be twice placed in jeopardy by 
being thereafter brought to trial on 
another pending charge. State v. 
Melton, 136 La. 387,67S 174. (2) Pro- 
hibition will not lie to prevent a jus- 
tice of the peace from holding a pre- 
liminary examination of one accused 
of crime on the ground that accused 
was previously examined upon such 
charge and discharged therefrom by 
another justice, the justice having 


[50 C. J.—43] 


PROHIBITION 


Prohibition will 


jurisdiction.?* 
Under the ap- 


So 


[§ 34] d. Eminent Domain Proceedings. 
the general rules already stated,2° prohibition will 
not lie to interfere with eminent domain proceedings 
where the tribunal is not proceeding without juris- 
diction** or in excess of its jurisdiction,?? but it will 
he where the tribunal is proceeding in the absence of 
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[§ 35] e. Exercise of Admiralty Jurisdiction. 
Where a court is proceeding as a court of admiralty 
in a cause of which it has no jurisdiction, prohibi- 
tion will lie.2* But it will not lie to restrain a court, 
sitting in admiralty, from entertaining jurisdiction of 
suits or proceedings cognizable in admiralty,?° such 
as to recover pilotage,?® or a suit on a contract made 
by the master or owner of a ship to recover wharf- 
age charges,”" or a suit for damages against a steam- 
er for drowning seamen of a vessel with which the 
steamer wrongfully collided,?® or a proceeding by an 


owner of a vessel before suit brought against him to 


jurisdiction to issue a warrant on 
proper complaint and conduct the pre- 
liminary hearing. State v. Kirk, 89 
W. Va. 87, 108 SE 489. 

[fe] Examination of grand jury 
minutes.—Prohibition will not lie to 
prevent a judge from granting leave to 
defendant to examine the minutes of 
a grand jury. Peo. v. Brady, 168 App. 
oer LOS LS SiINDYISaS Os. vo semINi Your 

lf] Restraining execution.—Pro- 
hibition does not lie to restrain execu- 
tion ona judgment of conviction by a 
municipal court affirmed by the su- 
perior court, where the petition does 
not show that the municipal court ex- 
ceeds its jurisdiction. Harris v. Cal- 
exico Recorder’s Ct., 15 Cal. A. 103, 113 
PVCS ic 

Great and irreparable injury see in- 
frases. 

11. Borello v. Amador County Su- 
per. Ct., 8 Cal. A. 215, 96 P 404. 

12. State v. Moultrieville, 24 S. Cc. 
L. 158; Zylstra v. Charleston, 1 S. C. 
L.. 382. 

[a] Where inferior court has ju- 
risdiction to impose a fine, prohibition 
will be refused. State v. Edwards, 26 


Sa Cine: A 
13. State v. McDuffie, 52 Ala. 4. 
14. See supra §§ 20-30. 
15. Koerber v. San Francisco Su- 


per. Ct., 57 Cal. A. 31, 206 P 496; State 
v. Hense, 135 Minn. 99, 160 NW 198; 
Daniels v. Barnett, 122 Okl. 202, 253 
P 300; Sewell v. Christison, 114 Okl. 
177, 245 P 632; State v. Carr, 114 Okt. 
121, 244 P 436; State v. Hazelwood, 
SILOkI7 695) 1.961 4PA93 Te 

16. State v. Holtcamp, (Mo.) 14 
SW (2d) 646; Martin v. O’Reilly, 81 
Okl. 261, 200 P 687; In re Guye, 54 
Wash. 264, 103 P 25, 132 AmSR 1111. 

17. State v. Holtcamp, 245 Mo. 655, 
151 SW 1538; Barber v. Chase, 101 Vt. 
343, 143 A 302; State v. Spokane Coun- 
ty Super. Ct., 149 Wash. 50, 270 P 128. 


ye State v. Mitchell, 18 S. Cc. L. 
19. State v. Ramsey County Prob. 


Ct., 19 Minn. 117. 


20. See supra §§ 20-30. 
21. Alabama Interstate Power Co. 
v. Mt. Vernon-Woodberry Cotton 


Duck Co., 186 Ala. 622, 65 S 287 [aff 
240 U.S. 30, 36 SCt 234, 60 L. ed. 507]; 
Pasadena v. Los Angeles County Su- 
per. Ct., 92 Cal. A. 523, 268 P 664; Le 
Mesa, etc., Irr. Dist. v. Orange County 
Super. Ct., 73 Cale Ay 90,8238) ta7: 
Beaulieu Vineyard v. Napa County 
super, Cth) 60Cal: A. 242, 9LNP 101-5; 
State v. Chillingworth, (Fla.) 124 §S 
20; State v. Seehorn, 246 Mo. 541, 151 
SW 716; State v. Grant County Su- 
per. Ct., 76 Wash. 376, 136 P 144. 

22. Beaulieu Vineyard v. Napa 
County Super. Ct., 6 Cal. A. 242, 91 P 

[a] Illustrations.—(1) The action 
of the court in denying to defendant 
in proceedings to condemn land for a 
railway right of way the benefit of a 
jury trial is not in excess of the juris- 


diction of the court, and is not re- 
viewable by writ of prohibition. 
Beaulieu Vineyard v. Napa County 
Super. Ct:; 6) Cal. VAN 72425791, P1015: 
(2) Where the complaint, in a pro- 
ceeding to condemn land for a rail- 
road right of way, shows a case 
where property of the kind sought to 
be taken may be taken for the use for 
which it is sought, the question 
whether the facts justify the taking 
is for the trial court in the exercise 
of its jurisdiction, and cannot be de- 
termined on prohibition to restrain 
the court from proceeding with the 
trial. Reclamation Dist. No. 551 v. 
Sacramento County Super. Ct., 151 
Cal. 263, 90 P 545. 

23. Ex p. Montgomery Light, etc., 
Co., 187 Ala. 376, 65 S 403; Peters v. 
Buckner, 288 Mo. 618, 232 SW 1024, 
17 ALR 543; State v. Park County 
Sixth Judicial Dist. Ct., 67 Mont. 164, 
215 P 240. 

24. The Western Maid, 257 U. S. 
419, 42 SCt 159, 66 L. ed. 299 [grant- 
‘ing writs of prohibition sub nom. The 
Mavisbrook, 270 Fed. 1011]; Ex p. 
Phenix Ins.) Co., 118,.U:-S8;,, 610,17 S€ 
258 30 Ee edai2i4; UEvS.iv. Peters, a3 
Dall. (U. S.) 121, 1 L. ed. 535; Conard 
v. Driscoll, 1 Newfoundl. 201. 

[a] Illustrations.—(1) Where the 
district court in admiralty is called 
upon by the petition of an owner of 
a vessel first to determine the ques- 
tion of its liability for loss or damage 
to property by fire on land alleged to 
have been set by the vessel, it ‘thay- 
ing no jurisdiction of the cause of ac- 
tion, and then to determine whether 
the statutes for the limitation of lia- 
bility cover the case, a writ of pro- 
hibition will lie to prohibit the court 
from proceeding to give the relief 
prayed for in the petition. Ex p. 
Phenix Ins) Con lis. Se elo Se 
25, 30 L. ed. 274. (2) The district 
court has no jurisdiction of a libel for 
damages against a privateer, commis- 
sioned by a foreign belligerent power, 
for the capture of American vessels 
as prizes, and the supreme court will 
grant a writ of prohibition to restrain 
proceedings by the district court 
therein. U.S. v. Peters, 3 Dall. (U. 
S.) 121, 1 L. ed. 535. (38) Prohibition 
may be granted by the supreme court 
to prevent a district court from pro- 
ceeding with a suit against a vessel 
for an alleged maritime tort commit- 
ted while the vessel was owned abso- 
lutely or pro hac vice by the United 
States. The Western Maid, 257 U. S. 
419, 42 SCt 159, 66 L. ed. 299 [grant- 
ing writs of prohibition sub nom. The 
Mavisbrook, 270 Fed. 1011). 

25. Ex p. Whitney SS. Corp., 249 
Wer Sil Lb SIMSCE LOZ Comune dins Ore. 
The Margaret and Isabella, 1 New- 
foundl. 475. 

26. Ex p. Hagar, 104 U. S. 520, 26 
L. ed. 816. 

27. Ex p, Haston, 95 U.S. 68,24 L. 


3. 
Ex p. Gordon, 104 U. S. 515, 26 
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obtain the benefit of limitation of liability provided 


for by statute.?° 


[§ 36] f. Issuance and Control of Particular 
In the application of the general rules here- 
inbefore stated,*?° where the inferior court or tribunal 
is acting without, or in excess of, its jurisdiction, 
prohibition will lie to restrain it in issuing or pro- 
ceeding upon writs of attachment*! or garnishment,*” 
certiorari,?? habeas corpus,?* injunction,?> manda- 
mus,*®* prohibition,’? or replevin.** 


Writs. 


L. ed. 814. 

29. Ex p. Engles, 146 U. S. 357, 13 
SCt 281, 36 L. ed. 1004; Ex p. Fassett, 
142 Wea Siwn479, 12.SCt. 295, 35.1. ied: 
1087; Ex p. Slayton, 105 U. S. 451, 26 
L. ed. 1066. 

30. See supra §§ 20-30. 

81. Re Pacquette, 11 Ont. Pr. 463. 

[a] Release of attachment lawful- 
ly levied may be restrained. Wein- 
traub v. Los Angeles County Super. 
Ctegt iCal, Ay 76s26T P33. 

32. McCreary v. Brennan, 3 Ont 

WN 1052, 3 DomLR 318. 
' 33. State v. Nortoni, 201 Mo. 1, 98 
SW 554; Ashworth y. Hatcher, 98 W. 
Va. 323, 128 SE 93; Baker v. O’Brien, 
79 W. Va. 101, 90 SE 543; Myers v. 
Tucker County Cir. Ct., 64 W. Va. 444, 
63 SE 201; County Court v. Boreman, 
34 W. Va. 87, 11 SE 747. 

84. State v. Speake, 187 Ala. 426, 
65 S 840; Ex p. State, 150 Ala. 489, 43 
S 490, 124 AmSR 79, 10 LRANS 1129; 
Bx p. Ray, 45 Ala. 15; Ex p. Hill, 38 
Ala. 429; Com. v. Gresham, 198 Ky. 
451, 248 SW 1038; State v. Murphy, 
132 Mo. 382, 33 SW 1136, 56 AmSR 
491. 

35. Ark.—Nissen v. Elliott, 145 
Ark. 540, 224 SW 958; Ferguson v. 
Martineau, 115 Ark. 317, 171 SW 472, 
AnnCas1916E 421. 

Cal.—Jacobsen v. Sonoma County 


Super. Ct., 192 Cal. 319, 219 P 986, 
29 ALR 1399; Peo. v. San Francisco 
Super. Ct., 190 Cal. 624, 213 P 945; 


Glide v. Yolo County Super. Ct., 147 
Cal. 21; 81 P 225; Smith v. San Diego 
County Super. Ct., 64 Cal. A. 722, 222 
P 857; Kelsey v. San Diego County 
Super. Ct., 40 Cal. A. 229, 180 P 662. 

Colo.—Peo. v. Tenth Judicial Dist. 
Ct., 29 Colo. 182, 68 P 242; State v. 
Lake County Dist. Ct., 26 Colo. 386, 
58 P 604, 46 LRA 850. 

Ind.—State v. Marion County Su- 
per. Ct., 196 Ind. 614, 149 NE 174. 

La.—Thomas y. Doughty, 163 La. 
213, 111 S 681; Lemann v. Ascension 
Parish School Bd., 158 La. 81, 103 S 
517; Le Blanc vy. Loughridge, 153 La. 
109, 95,S 419; State v. Judge Eleventh 
Judicial Dist., 48 La. Ann. 1501, 21S 
94, 


Mo.—State v. Hall, 12 SW (2d) 91; 
State v. Dearing, 291 Mo. 169, 236 SW 
629; State v. Dawson, 284 Mo. 427, 
224 SW 824; State v. Aloe, 152 Mo. 
466, 54 SW 494, 47 LRA 393; Thomas 
v. Mead, 36 Mo. 232; State v. Riley, 


(A.) 276 SW 884; State v. Mix, (A.) 
255 SW 919; State v. Calhoun, (A.) 
231 SW 647; State v. Killoren, (A.) 
229 SW 1097; State v. Riley, 127 Mo. 


A. 469, 105 SW 696. 

N. D.—State v. Lowe, 54 N. D. 637, 
210 NW 501; State v. Fisk, 15 N. D. 
219, 107 NWitol. 

Okl.—Davis v. Tulsa County Dist. 
Ct., 129 Okl. 236, 264 P 176, 57 ALR 
72; O’Brien v. Gassoway, 125 Okl. 97, 
256 P 929; State v. Okmulgee County 
Super. Ct., 122 Oki: 70, 250 P 1024; 
State v. Okmulgee County Dist. Ct., 
922 Okl. 69, 250 P 1023; Kincannon 
v. Pugh, 114 Okl. 90, 243 P 945; Payne 
v. Speakman, 96 Okl. 170, 221 P 9; 
State v. Chambers, 96 Okl. 78, 220 P 
890, 30 ALR 1144. 

Philippine.—Forbes v. Chuoco Tia- 
co, 16 Philippine 534; Castano v. Lo- 
bingier, 7 Philippine 91. 

S. D.—Shaw v. Hamlin County Cir. 
Cty 270 Ss Di49 129 Nw 90%: 

Tex.—Pierce v. Box, (Civ. A.) 284 
SW 231; Birchfield v. Bourland, (Civ. 


- PROHIBITION 


[§§ 35-37 


hand, where the inferior court is acting within its 


jurisdiction, prohibition will not restrain or control 


On the other 
s 


A.) 187 SW 422; Cattlemens Trust 
Co. v. Willis, (Civ. A.) 179 SW 1115: 
State v. Nabers, 80 Tex. Cr. 48, 187 
SW .783;" State v. Clark, 79 Tex. Cr. 
559, 187 SW 760. 

Wash.—State v. Pierce County Su- 
per. Ct... 102 Wash. 215, 172 P 826. 

W. Va.—Mingo County Ct. v. 
Bailey, 97 W. Va. 351, 125:SE 253; 
Wayland Oil, ete., Co. v. Rummel, 78 
W. Va. 196, 88 SE 741; Powhatan 
Coal,ete., Col v. Ritz, 60 W. Va. 395, 
56 SH 257, 9 LRANS 1225. 

36. State v. Houston, 34 La. Ann. 
875: Trainer v. Porter, 45 Mo. 336. 

37. Ex p. Boothe, 64 Ala. 312; State 
v. Bright, 224 Mo. 514, 123 SW 1057, 
135 AmSR 552, 20 AnnCas 955. 

{a] Illustration.—A writ of pro- 
hibition from the supreme court is 
proper, not only where the lower 
tribunal has no authority to act at 
all, but also where, although having 
general jurisdiction over a particular 
class of cases, the tribunal has ex- 
ceeded its jurisdiction in the particu- 
lar case, and so where a circuit court, 
with general jurisdiction to issue 
writs of prohibition, exceeded its 
power when it directed the writ to an 
administrative body, the supreme 
court may prohibit its further pro- 
ceeding. State v. Bright, 224 Mo. 
514, 123 SW 1057, 185 AmSR 552, 20 
AnnCas 955. 

38. Peo. v. Cragen, 119 Misc. 576, 
197 NYS 694 [app dism 208 App. Div. 
708 Mem, 202 NYS 946 mem]. 

39. See cases infra notes 40—44. 

40. Colma Vegetable Assoc. v. San 
Hrancisco, Super; .Ct.,., 75, Cal. Ay 79d, 
242 P 82; Mitchell v. Scribner, 20 


Ont. 17. 
41. Presbyterian Church Home 
Maughan, 35 Utah 516, 


Missions vy. 
101 P 581, 24 LRANS 874 

42. Cooke v. San Francisco Super. 
Ct., 73 Cal. A. 744, 239 P 381; Rallihan 
v. Gordon, 176 Ky. 471, 195 SW 783; 
Peo. v. Hendrick, 168 App. Div. 553, 
153 NYS L88 [aff 205 N.Y. $39, 109 
NE 486]; State v. Mackintosh, 98 
Wash. 438, 167 P 1090. 

43. Ala.—Ex p. Scott, 47 Ala. 609. 
See Ex p. Greene, 29 Ala. 52. 

Ariz.—Arizona Bank v. Yavapai 
epee Super. Ct., 30 Ariz. 72, 245 P 
3 


Cal.—-United Security Bank, etc., 
Co. v. Orange County Super. Ct., 270 
P 184; Yolo Water, etc., Co. v. Lake 
County Super. Ct., 48 Cal. A. 332, 185 
P 195. 

Conn.—Sherwood v. New England 
Knitting Co., 68 Conn. 548, 37 A 388. 

Ida.—Evans y. Fifth Judicial Dist. 
Ct i2atbn PBO9y 

La.—State v. New Orleans, 149 La. 
788, 90 S 196; State v. Leche, 113 La. 
1, 36 S 868. 

Mo.—State v. Miller, 280 SW 47; 
State v. Lamb, 237 Mo. 437, 141 SW 
665; State v. Riley, 127 Mo. A. 469, 
105 SW 696. 

N. D.—State v. Cass County Dist. 
Ct., 17 N. D. 285, 115 NW 675, 15 LRA 
NS 331. 

Okl.—MacThwaite Oil, ete., Co. v. 
Bolen, 77 Okl. 155, 187 P 221. 

Wash.—State v. Kennan, 35 Wash. 
52, 76 P’ 516: 

W. Va.—Powhatan Coal, etc., Co. v. 
Ritz, 60 W. Va. 395, 56 SE 257, 9 LRA 
NS 1225. 

[a] Order made by judge disquali- 
fied to act, awarding a temporary in- 
junction, is not void, but voidable, and 


its issuing of, or proceeding under, such writs,*® as, 
for example, attachment*® or garnishment,*! habeas 
corpus,*? injunction,*® or mandamus.** 

[§ 37] g. Contempt Proceedings. 
tion of the general rules hereinbefore stated,*® pro- 
hibition will lie to prevent an inferior -court from 
proceeding without jurisdiction*® or in excess of its 


In the applica- 


its enforcement will not be prevented 
by writ of prohibition on the ground 
alone that the judge was disqualified 
by reason of interest when he entered 
the order. Grafton v. Holt, 58 W. Va. 
182, 52 SE 21. 

[b] . When it does not appear that 
chancellor has made any order in 
premises, or done any act showing 
that he entertained, or will entertain, 
the cause, a writ of prohibition to re- 
strain the proceedings in an injunc- 
tion suit does not lie. Ex p. Greene, 
29 Ala. 52. 

[c] Becord leaving question in 
doubt.—Prohibition will not issue 
against the district court to restrain 
it from further proceeding in an ac- 
tion to enjoin the pure food commis- 
sioner, when the issue is the legality 
or illegality of acts threatened by the 
commissioner, and the record leaves 
the question in doubt. State v. Cass 
County Dist. Ct., 115 NW 675, 15 LRA 
NS sak: 

44. Ex p) Due, 116 Ala. 491, 23 S 2; 
Ex p. Boothe, 64 Ala. 312; Ex p: Pe- 
terson, 33 Ala. 74; Peo. v. Second 
Judicial Dist. Ct., 81 Colo. 163, 255 P 
447; State v. Coon, 317 Mo. 691, 297 
SW 338; State v. Coon, 316 Mo. 524, 
296 SW 90; Wilson vy. Berkstresser, 
45 Mo. 283. 

fa] Supreme court will not antici- 
pate by prohibition any action of the 
court of appeals on an application for 
the issuance of a writ of mandamus 
in aid of its appellate jurisdiction. 
Ses ee v. Wisdom, 120 La. 374, 45 S 


45. See supra §§ 20-30. 

46. Cal—Ruggles v. San Francis- 
CGomSuperniCey we Calell? 503g wage 
Gordan v. Buckles, 92 Cal. 481, 28 PB 
490; Peo. v. Judge Placer County, 27 
Cal. 151; Colyear v. Los Angeles 
County Super. Ct., 40 Cal. A. 462, 181 
P 74; Burke v. Los Angeles County 
Super. Ct., 7 Cal. A. 178, 93 P 1058. 

Ga.—-Ormond vy. Ball, 120 Ga. 916, 
48 SE 383. 

Hawaii.—Rose y. Ashford, 22 Ha- 
waii 469. 

Ky.—Ketcham v. Manning, 212 Ky. 
325,-279°SW 344. 
‘ioe v. Houston, 35 La. Ann. 

Mich.—Seott v. Chambers, 62 Mich. 
532, 29 NW 94. 
ee v. Wedge, 


24 Minn. 


N. Y.—Peo. v. Mayer, 71 Hun 182, 
24 NYS 621; Peo. v. Court Oyer & T., 
27 HowPr 14. 

Utah.—Peo. v. Carrington, 5 Utah 
Soke Le Ee hoDN 

Wash.—State v. Spokane County 
Super. Ct., 31 Wash. 481, 71 P 1095; 
State v. Langhorne, 8 Wash. 447, 36 
P 438; State v. Yakima County Su- 
per. Ct., 4 Wash. 30, 29 P 764. 

Wis.—State v. Eau Claire County 
Cit Cty 97 Was. de, 7:2) NWAO3- 

[a] Enforcement of judgment for 
contempt may be prohibited. Ket- 
cham v. Manning, 212 Ky. 325, 279 
SW 344; State v. Blackman, 4% La. 
Ann. 1075, 8 S 302 (holding that a su- 
preme court will issue prohibition to 
prevent the further imprisonment of 
an executor for a contempt in dis- 
obeying an order of a district court 
to file his account when, during such 
imprisonment, the executor complies 
with the order, and the supreme 
court may, upon such writ, pass up- 
on the question of compliance, al- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 37-41] 


jJurisdiction*? in eontempt proceedings; as where 
such proceedings are based upon disobedience of a 
void order or judgment,#* but it will not lie where 
the court is proceeding within its jurisdiction.*® 
[§ 38] h. Receivership Proceedings. Under the 
general rules hereinbefore stated,*° a writ of prohibi- 
tion may issue to restrain an inferior court from act- 
ing without jurisdiction®! or in excess of its juris- 
diction®* with reference to receivership proceedings, 
and conversely will not lie where the court is acting 


within its jurisdiction.>3 
[§ 39] i. References. 


jurisdiction.°* 


[§ 40] j. Removal or Reinstatement of Officers. 


though it could not do so by certio- 
rari or any other writ). 

[b] Denial of jurisdiction.—Where 
a relator seeking a writ of prohibi- 
tion against a proceeding for con- 
tempt denied that respondent had 
any jurisdiction over such proceed- 
ings, and made no attack upon the 
form or sufficiency of the proceedings 
or papers therein, prohibition was 
held to be the proper remedy to deter- 
mine the question raised. Nichols v. 
Judge Grand Rapids Super. Ct., 130 
Mich. 187, 89 NW 691. 

47. Schuster v. Los Angeles Coun- 
EVeDUper. (Cian, CalucAL) sae ee O09), 
eae v. Smith, 116 Wash. 572, 200 P 


48. Ala.—Ex p. Newsome, 212 Ala. 
168, 102 S.216; Ex p. Caylor, 22 Ala. 
A. 592, 118 S 145 [certiorari granted 
218) Ala.Ji13) 1189S 147]. 

Cal.—Brown v. Moore, 61 Cal. 432; 


“Bakeman vy. Los Angeles County Su- 


Dern Gicmoin Cal AL toorslu4o e915: 
Burke v. Los Angeles County Super. 
Cianiseals AL 1738, 93b L058: 

Fla.—State v. Davis, 83 Fla. 422, 
91 S 267. 

Hawaii.—Andrews v. Whitney, 21 
Hawaii 264. : 

Nev.—Cline v. Langan, 31 Nev. 239, 
LOL Ry 5 8. 

Philippine.—Encarnacion v. Am- 
bler, 3 Philippine 623. 

W. Va.—White v. Roane County 
Ct., 99 W. Va. 504, 129 SE 401; Pow- 
hatan Coal, etc., Co. v. Ritz, 60 W. Va. 
395, 56 SE 257, 9 LRANS 1225. 

[a] Void injunction.—Encarnacion 
v. Ambler, 2 Philippine 623; Powha- 
tan Coal, etc., Co. v. Ritz, 60 W. Va. 
395, 56 SE 257, 9 LRANS 1225. 

[b] Alimony order.—Andrews v. 
Whitney, 21 Hawaii 264. 

[c] Order for support of illegiti- 
mate child.—Ex p. Newsome, 212 Ala. 
168, 102 S 216. 

49. Cal.—Peo. v. Placer County 
Judge, 27 Cal. 151; Lange v. Solano 
County Super. Ct., 11 Cal. A. 1, 103 P 
908. 

Fla.—-Ex p. Peaden, 89 Fla. 273, 102 
S 160. : 

Minn.—Brown vy. Brown, 173 Minn. 
623, 217 NW 494. 

Mo.—State v. Cockrell, 280 Mo. 269, 
217 SW 524. 

N. Y.—Peo. v. Williams, 51 App. 
Div. 102, 64 NYS 457. 

W. Va.—Powhatan Coal, etc., Co. v. 
Ritz, 60 W. Va. 395, 56 SE 257, 9 LRA 
NS 1225. 

Ont.—Kay v. Storry, 8 Ont. L. 45, 3 
OntWR 784. 

Compare Louisville, ete., R. Co. v. 
Miller, 112 Ky. 464, 66 SW 5, 23 KyL 
1714 (holding that a writ of prohibi- 
tion will be issued to restrain a trial 
court from proceeding to enforce an 
order adjudging a defendant to be in 
contempt, and imposing a fine for an 
alleged violation of an injunction or- 
der, where the act complained of is 
not within the order, fairly con- 


| In the application of the 
principles hereinbefore stated,®+ a referee will not 
be controlled by prohibition when not acting with- 
out, or in excess of, his jurisdiction,®® nor will the 
court by which a referee is appointed be controlled 
when acting within its jurisdiction,®® although it will 
be controlled when acting without, 
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jurisdiction. ®? 


Ye LOO MOI = 67S 


Under the rules hereinbefore stated,®* a writ of pro- 
hibition may lie where an inferior court or other 
tribunal is acting without jurisdiction®® or in excess 
of its jurisdiction®® in proceedings for the removal 
of an officer, but it will not lie where the court or 
tribunal is proceeding within its jurisdiction.6t A 
court will not be prohibited from proceeding to re- 
instate a de jure officer when it is acting within its 


[§ 41] k. Quasi-Judicial Proceedings of Boards, 


Commissions, and Executive or Administrative Offi- 


cers. 


or in excess of, 


While, as has been noted, a writ of prohibition 
will not ordinarily lie to control administrative or 
ministerial acts,°* nevertheless, when an adminis- 
trative or executive board or tribunal is acting in a 
judicial or quasi-judicial capacity, prohibition will 
he where it is acting without jurisdiction®* or in ex- 
cess of its jurisdiction.®® 


On the other hand it will 


not le where such a board is acting within its juris- 


diction.®® 


strued). 

50. See supra §§ 20-30. 

51. Oyama vy. Stuart, 22 Hawaii 
693; State v. Marion County Super. 
Ct,, 195 Ind. 174, 144 NE 747; State 
v. Reynolds, 209 Mo. 161, 107 SW 
487, 123 AmSR 468, 15 LRANS 963, 
14 AnnCas 198; Golden v. Nye County 
Fifth Judicial Dist. Ct., 31 Nev. 250, 
LOLs Pl o2d 

[a] Where appointment was with- 
out notice to necessary parties, the 
court and receivers may be restrained 
from. proceeding under the order of 
appointment and subsequent orders 
based thereon. Golden v. Nye County 
Fifth Judicial Dist. Ct., 31 Nev. 250. 
101 P 1021. 

52. Ala.—Ex p. Smith, 23 Ala. 94. 

Cal.—Murray v. Los Angeles Super. 
Ct., 129 Cal. 628, 62 P 191; Fischer v. 
San Francisco Super. Ct., 110 Cal. 129, 
42 P 561. 

e UD aipiiss v. Ellis, 108 La. 521, 32 
ep er are v. Calhoun, (A.) 234 SW 


Philippine.—Blanco vy. Ambler, 3 
Philippine 735. 

Utah.—Oldroyd v. McCrea, 65 Utah 
142, 235 P 580, 40 ALR 230. 

53. Macon v. LeCroy, 174 Ark. 228, 
295 SW 31; First Nat. Housing Trust, 
Ltd. v. San Francisco Super. Ct., 88 
Cal. A. 292, 263 P 348; State v. Davis, 
(Mo.) 231 SW 570; State v. Henson, 
(Mo.) 217 SW 17; State v. McQuillin, 
256 Mo. 693, 165 SW 713; State v. Sec- 
ond Judicial Dist. Ct., 22 Mont. 220, 
DORE ea Lo, 

54. See supra §§ 20-30. 

55. Nicholas v. Farmers’ L. & T. 
Co., 215 App. Div. 547, 214 NYS 266. 

56. Gunder v. Riverside County 
Super Ot. 0 (Oa wAs econ eo 22: 

57. State v. MecQuillin, 252 Mo. 
334, 158 SW 652, 46 LRANS 67, Ann 
Casl915A 532. 

[a] Where referee resigns for ad- 
mitted bias and prejudice, the court 
exceeds its authority in directing him 
to proceed further, so that prohibi- 
tion will lie. State v. MecQuillin, 252 
Mo. 334, 158 SW 652, 46 LRANS 67, 
AnnCasl1915A 532. 

58. See supra §§ 20-30. 

59. McClain v. Sorrells, 152 Ark. 
321, 238 SW 72; Edson vy. Siskiyou 
County. Super. .Ct.;. (Cal. AY) 2072 Pp 
194; Rose v. Imperial County Super. 
Ct.; 80 Cal, A..739,°252 P 765; Peo. v. 
Foley, 104 Misc. 684, 172 NYS 279. 

60. State v. Clen Dening, 93 Oh. 
St. 264, 112 NE 1029. 

61. Ark.—McClendon v. Wood, 125 
Ark. 155, 188 SW 6. 

Cal.—Cline v. Los Angeles County 
Super.1Ct,, 284, Cals 331) 93" P9259: 

Ga.—Beavers v. Armistead, 156 Ga. 
833, 120 SE 526. 

Ky.—Thomas v. Thompson, 102 SW 
849, 31 KyL 524. p 

N. Y.—Peo. v. Foley, 104 Misc. 684, 
172 NYS 279; Peo. v.. Kennedy, 176 
NYS 784. 


So, while prohibition will not he to re- 


62. State v. Coon, 316 Mo. 524, 296 
SW 90. 

Other adequate remedy precluding 
trial of title to office see infra § 82. 


63. See supra § 13. 
64. State v. Haupt, 181 Mo. A. 18, 
163 SW 532; Peo. v. Nixon, 190 App. 


Div. 612, 180 NYS 1380 [aff 109 Misc. 
7, 179 NYS 82 (rev on other grounds 
229 N. Y. 356, 128 NE 245)]; Burk- 
burnett Bridge Co. v. Cobb, 108 Okl. 
24, 233 P5463; St; Louis, ete. R,, Cot 
v. State Corp. Commn., 35 Okl. 166, 
128 P 496. 

[a] Writ lies to restrain: (1) 
Corporation commission from estab- 
lishing rates of toll and fares over in- 
terstate bridge. Burkburnett Bridge 
Coy We Cobbs lO 8 Oklly 2,23 Saioes 6a. 
(2) Public service commission from 
determining as to change of fare of 
street railroad. Peo. v. Nixon, 190 
App. Div. 612, 180 NYS 130 [aff 109 
Misc. 7, 179 NYS 82 (rev on other 
grounds 229 N. Y. 356, 128 NE 245). 
(3) Enforcement of corporation com- 
mission order as to public railroad 
crossing at a point where there is no 
lawful highway. St, Louis, ete., R. 
Co. v. State Corp. Commn., 35 Okl. 
166, 128 P. 496. (4) Revocation of 
dramshop license by county court for 
fraud. State v. Haupt, 181 Mo. A. 
18, 163 SW 532. rl 

65. State v. Clark, 112 Oh. St. 263, 
147 N&E.33;, Prairie Oil, ete., -Co. Vv. 
Cruce, 45 Okl. 774,147 P 152; In re 
First Congressional Dist. Election, 
295 Pa. 1, 144 A 735; In re Withrow, 
60 N. S..318, [1929] 1 DomLR 766. 

{a] Writ will issue to restrain: 
(1) Industrial commission from 
awarding compensation after judg- 
ment against claimant. State v. 
Clark, 112 Oh. St. 268, 147 NE 33. (2) 
State board unlawfully reconvening 
and reassessing property previously 
assessed. Proirie: Oil/ ete;, — Coane 
Cruce,. 45 JOR .774, «14%, Pe 62. 9), 
Member of computation court from 
ordering recount against dissent of 
other member. In re First Congres- 
sional Dist. Election, 295 Pa. 1, 144 A 
735. 


66. Cal.—Peo. v. Nellis, 14 Cal. A. 
Pals\ Daa baa ah Eee sje 3a UP 

Ida.—Bragaw v. Gooding, 14 Ida. 
288, 94 P 438. 

Mo.—State v. Buerman, 186 Mo. A. 
691, 172 SW 454. 

N. D.—State v. Stutsman, 24 N. D. 
68, 1839 NW 83, AnnCas1914D 776. 

Okl.—Quinton Relief Oil, ete., Co. 
v. State Corp. Commn., 101 Okl. 164, 
224 P 156; Oklahoma Gas, ete., Co. 
v. Oklahoma Natural Gas Co., 85 Okl. 
25, 205 P 768; Dorvage v. Grant Coun- 
ty Cons. School Dist. No. 3, 73 Okl. 
66; U74, PibT5. 

R. I.—Haworth vy. Sherman, 37 R. 
Ty 249, 92 Ay 209. 

N. B.—Ex p. Murchie, 42 N. B. 475. 

Ont.—Re Stinson, 22 Ont. L. 627, 2 
OntWN 512, 18 OntWR 38 [dism app 
2 OntWN 298, 17 OntWR 565]. 
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strain a public officer from performing judicial acts 
within his jurisdiction,®’ it will lie when he is act- 


ing without jurisdiction.®® 
[§ 42] 11. Waiver. 


It may be a good defense to 
an application for prohibition in some instances that 
- applicant waived the excess of jurisdiction on the 
part of the inferior tribunal, either expressly, or im- 
pliedly by his conduct as suitor,®® although the 
remedy might remain available notwithstanding the 


PROHIBITION 


[§§ 41-43 


conduct of the party if there were a want of juris- 
diction of the subject matter aR Rance on the face 


of the proceedings.7° 


Austr.—Ex p. Court of Conciliation, | Que. Super. 270]. 


ete., 38 Austr. L. R. 563. 

[a] Writ will not lie to restrain: 
(1) Corporation commission from en- 
forcing order preventing waste of 
natural gas. Quinton Relief Oil, etc., 
Co. vi /State Corp. Commn., 101 :Okl. 
164, 224 P 156. (2) Corporation com- 
mission from inquiring into contracts 
of public service corporations. Okla- 
homa Gas, ete., Co. v. Oklahoma Nat- 
ural Gas Co., 85 Okl. 25, 205 P 763. 
(3) County superintendent and coun- 
ty commissioners from acting on 
change of boundary of consolidated 
school district. Dorvage v. Grant 
County Cons. School Dist. No. 3, 73 
Okl. 66, 174 P 575. (4) License com- 
missioners from assigning applica- 


tions for the transfer. of a license for | 


a hearing. Haworth vy. Sherman, 37 
R. I. 249, 92 A 209. (5) Special meet- 
ing of a municipal council of a coun- 
ty to consider a contested election. 
Ex p. Murchie, 42 N. B.* 475. (6) 
Council of college of physicians and 
surgeons of Ontario from inquiring 
into professional conduct of practi- 
tioner. Re Stinson, 22 Ont. L. 627, 
2 OntWN 512, 18 OntWR 38 [dism 
app 2 OntWN 298, 17 OntWR 565]. 
(7) County court from proceedings 
with reference to incorporation of 
city. State v. Buerman, 186 Mo. A. 
691, 172 SW 454. (8) State board of 
commissioners passing upon a claim 
against the state. Bragaw v. Good- 
ing, 14 Ida. 288, 94 P 438. (9) Rail- 
road commissioners passing upon 
bonds of elevator companies. State 
v. Stutsman, 24 N. D. 68, 139 NW 83, 
AnnCas1914D 776. 

67. Cal.—Baines v. Zemansky, 176 
Cal O69.) Os Me DOOs Chapman Vv, 
Stoneman, 63 Cal. 490. 

IN. Y¥.—Peo. vs Finley, 211°N. Y: 51; 
105 NE 109; Peo. v. Doyle, 44 App. 
Div. 402, 60 NYS 1088 [aff 162 N. Y. 
659 mem, 57 NE 1122 mem]; Hylan v. 
Finegan, 105 Misc. 685, 174 NYS 45 
fate asi Mops (Din. 73%), £6. INN StS 
(rev on ot'her grounds 227 N. Y. 219, 
125 NE 97)]:;: Matter of Fenton, 58 
Mise. 303, 10% NYS 321. 

Oh.—State v. Johnson, 98 Oh. St. 
450, 121 NE 647. 

Ont.—Re North Perth, 212Ont 505 
[not foll Re Simmons, 12 Ont. 505]. 

Austr.—Rex v. Deputy Industrial 
Registrar, etc., 15-Austr. C. Lv R. 576. 

[a] Commissioner of education.— 
aan vy. Finley, 211 N. Y. 51, 105 NE 

[b] Acting commissioner of edu- 
cation.—Hylan v. Finegan, 105 Misc. 
685, 174 NYS 45 [aff 187\App. Div. 
Hine Lon NYio. ae 8 (rev, onsvotner. 
grounds 227 N. Y. 219, 125 NE 97)]: 

[c] Commissioner of agriculture. 
—Matter of Fenton, 58 Misc. 303, 109 
NYS 321. 

[d] County school commissioner 
and arbitrators.—Clinton County 
School Dist. No. 14 v. Sims, 193 Mo, 
A. 480, 186 SW 4. 

68. State v. Hinkle, 130 Wash. 419, 
227 P 861; State v; Kuykendall, 117 
Wash. 415, 201 P 778; Ex p. Desrosi- 
ers, 41 N. B. 395, 10 DomLR 287, 12 
BastLR On Godson v. Toronto, 16 
Ont aco [app allowed on other 
grounds 16 Ont. A. 452 (app dism 18 
Can. S. C. 36)]; Kearney v. Desnoy- 
ers, 10- Que.;K. B. 436 [aff 19 Que. 
Super. 270]. 

[a] License commissioners.—Ex 

Desrosiers, 41 N. B. 395; 10 DomLR 
337, 12 bast 395% Kearney Vv. 


{b] Secretary of state may be pro* 
hibited from accepting withdrawals 
from initiative petitions. State v. 
Hinkle, 130 Wash. 419, 227 P 861. 

69. Colo.—Peo. v. Conejos County 
Twelfth Judicial Dist. Ct., 74 Colo. 
40, 218 P 745. 

Ky.—Ohio River Contract Co. v. 
Gordon, 170 Ky. 412, 186 SW 178. 

La.—State v.. Judge Civ. Dist. Ct., 
36 La. Ann. 768. 

N. M.—State v. McClure, 17 N. M. 
694, 133 P 1063, 47 LRANS 744, Ann 
Cas1915B 1110. 

By C= —Chase ve Singse6 BY C2454? 

Ont.—Hawkins v. Batzold, 2 Ont. 
L. 704, 21 CanLTOccNotes 597; Jones 
v. Julian, 28 Ont. 601; Richardson Vv. 
Shaw, 6 Ont. Pr. 9296, 

Que.—Desormeaux v. St. Therese, 
19 Que. K. B. 481; Boyer v. Boisvert, 
65 Que. Super. 292. 

[a] Instances of waiver by con- 
duct: (1) Cross-examining witnesses 
and arguing cause. In re Burrowes, 
18, Ui. Co Ca P-e(Ont.)7493.5¢2)) Mailing 
an answer after excepting to the ju- 
risdiction. State v. Judge Civ. Dist. 
Ct., 36 La. Ann. 768. 

{b] Conduct not amounting to 
waiver.—(1) In a proceeding for a 
writ of prohibition. directing the dis- 
trict court to refrain from issuing an 
injunction, that petitioners file a mo- 
tion for change of venue in the dis- 
trict court is not a waiver of the 
right to contest its jurisdiction in the 
supreme court. Peo. v. Tenth Judi- 
cial Dist. Ct; 29) Colol 182, 63 P 242. 
(2) The fact that petitioners for pro- 
‘hibition to restrain proceedings under 
an order of court appointing a receiv- 
er for a refinery and directing him to 
take possession of the property were 
parties as stockholders to a_ suit 
against the corporation for the for- 
feiture of its charter, and as such ob- 
jected to the jurisdiction of the court 
to appoint a receiver only, cannot be 
construed as a waiver of their right 
to object as purchasers of the refin- 
ery, Since they could not know that 
it was to be made subject to the re- 
ceivership. Havemeyer v. San Fran- 
cisco Super. Ct., 84 Cal. 327, 24 P 121, 
18 AmSR 192, 10 LRA 627. (3) Where 
the receiver appointed by the circuit 
court in an action for a receivership 
of an insolvent corporation did not, 
by answering to the merits, waive his 
right to appeal from an order over- 
ruling his demurrer to a complaint in 
an action brought against him in an- 
other circuit court to enjoin him from 
acting as receiver, nor to appeal from 
the order denying a motion to dis- 
solve the temporary injunction re- 
straining him from acting as receiver, 
he did not waive his right to have 
such rulings corrected by prohibition. 
Gates v. McGee, 15 S. D. 247, 88 NW 
115. (4) The consent of the United 
States attorney to a hearing by the 
district court of a motion after the 
term to set aside a conviction for mis- 
conduct of counsel and bias of a juror 
is not a waiver of any right which the 
government might have to a writ of 
prohibition in the circuit court of ap- 
peals on defendant’s writ of error. U. 
S. v. Mayer, 235 U. S. 55, 35 SCt 16, 59 
L, ed. 129. (5) An abortive attempt 
to enter an appeal from a conviction 
rendered without jurisdiction does 
not prevent a motion for prohibition. 
Swanick v. Kotinsky, 19 Ont. L. 407, 
14 OntWR 537. (6) By an answer in 


Desnoyers, 10 Que. K. B. 436 [aff 19 'a suit to set aside his judgment and 


[§ 43] E. Errors and Irregularities in Exercise of 
Jurisdiction—1. In General. 
lie to correct or restrict errors or irregularities of a 
tribunal which is acting within its jurisdiction, al- 
though proceeding improperly in the exercise of 
that jurisdiction.“ 


Prohibition does not 


The remedy cannot be used 


by participating in another proceed- 
ing regarding the property involved, 
defendant did not waive the right to 
prohibition to restrain interference 
with execution on the judgment, 
Reed v. Bryant, (Tex. Civ. A.) 291 SW 
605. (7) A request by one convicted 
of contempt for a suspended sentence 
until later in the day, evidently to ob- 
tain time to apply for and procure 
from the supreme court preliminary 
writs of certiorari and prohibition, 
did not amount to an acquiescence in 
the sentence, requiring the dismissal 
of the application for such writs. 
State v. Ray, 150 La. 1030, 91 S 443. 

[c] Where stranger intervenes in 
receivership proceedings and submits 
his rights therein, he is not entitled 
to a writ of prohibition to restrain 
the court from determining those 
rights. State v. McClure, 17 ay Mis 
694, - 133) PP) 106359 47 LRANS 744, 
AnnCas1915B 1110. 

70: Wondon, v.1Cox, TAR: 2) aes 
239, 282; Monarch Dress Co. v. Aar- 
onson, 63 Ont. L. 525, [1929] 2 DomLR 
514: Orr v.. Kirepsky, 57, Ont. Tiijsosa, 
[1925] 3 DomLR 1018. But see State 
v. Whatcom County Super. Ct., 
Wash. 9, 25 P 1007 (where the court 
denied an application by one who had 
not applied to the inferior tribunal 
for a determination of the question 
of its jurisdiction but stood by and 
permitted that tribunal to proceed to 
final action and subsequently filed an 
answer and asked for a rehearing, 
and moved for a vacation of the judg- 
ment, which steps were taken after 
notice of appeal, it was held that by 
giving notice of appeal the party had 
entered a general appearance and that 
the question of jurisdiction would not 
be determined on an application for 
prohibition, being necessarily  in- 
volved in the appeal). 

“Tf the party below, whether plain- 
tiff or defendant, thinks proper, in- 
stead of moving for a prohibition, to 
proceed to trial in the special or in- 
ferior court, and is defeated, then, if 
the defect be of power to try the 
particular issue only (defectus tria- 
tionis, as it has been called), the 
right to move for a prohibition is 
gone. If the defect be of jurisdic- 
tion over the cause (defectus juris- 
dictionis), and that defect be appar- 
ent upon the proceedings, a prohibi- 
tion goes after sentence.” London 
v. Cox, supra [quot Richardson v. 
Shaw, 6 Ont. Pr. 296]. 

71. U. S.—In re New York, etc., 
Te BSH aye lar SCiE 183, 39 
L. ed.. 246; Ex p: Cooper, 143 U. S. 
472, 12 SCt 453, 36 L. ed. 232;: Smith 
v. Whitney, 116 U. S. LOT 6 sct 570, 
29) pil, eG. 601; Ex p. Pennsylvania, 
109 U. S. 174, 3 SCt 84, 27 L. ed. 894; 
Henderson Tipe! etc., Co. v. Reeves, 
12°. “(2a) 903; Pope’ Mts. (Col we 
Arnold, 208 Fed. 406, 125 CCA 568. 

Ala. —_Bx p. Johnson, 203 Ala. 579, 
84 S 803; Anders v. Lindsey, 203 Ala. 
48, 82S 8: Epperson y. Rice, 102 Ala. 
668, 15. S$ 434; Hx’ p. Brown, 58 Ala. 
536; Ex 'p: Greene, PE Nii Rat Some 1 Be 
p. Montgomery, 24 "Ala. 98. 

Ariz.—Arizona Bank y. Yavapai 
County Super. Ct., 30 Ariz. 72, 245 P 
366; Van Dyke v. Gila County Super. 
Ct., 24 Ariz. 508," 211 Pus 76. 


Ark.—Bassett ” v. Bourland, 175 
Ark, 271, 299 SW 13; Winn v. Dodge, 
173 Ark. 73, 291 Sw 992; State vy. 


Stevens, 159 Ark. 666, 252 SW 900; 
McClendon v. Wood, 125 Ark. 155, 
188 SW 6; Smith v. Pinnell, 107 Ark. 


ie ei ee ee ee ee ee ee es 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. ee ; 


§ 43] 


185, 154 SW 497; Dunbar v. Wallace, 
84 Ark. 231, 105 SW 257; Ex p. Wil- 
liams, 4 Ark. 537, 38 AmD 46. 

Cal.—United Security Bank, etc., 
Co. v. Orange County Super. Ct, 270 
P 184; Tulare Irr. Dist. v. Tulare 
County Super. Ct., ‘197 Cal. 649, 242 
Pov izo. ee ruck Owners, ete Vi San 
Diego County Super. Ct., 194 Cal. 
146, 228 P 19; Castagnetto v. Mari- 
posa County Super. Ct.,. 189 Cali) 662; 
209 P 548; Sutter County v. Sacra- 
mento County Super. Ct., 188 Cal. 292, 
204 P 849; Preston v. "Los Angeles 
County Super. Ct., 184 Cal. 658, 195 
P 916; Mooney v. Kern County Super. 
Sts 183 Cal. 705,192 P 542; Dow- 
dall v. San Francisco Super. Ct. 183 
Cal. 348, 191 P 685; Woodward v. San 
Francisco Super. Ct. 95 Cal. 272, 30 
P 535, 30 P 537; Spect v. Colusa 
County Super. “Ct.; 959" iCal: 319; 
Murphy v. Colusa County Super. Ct., 
58 Cal. 520; Peo. v. Kern County, 47 

al. 81; Lindsey v. San Francisco 
Super. Ct., (A.) 279 P 837; Melick 
v. Los Angeles County Super. Ct., 
(A.) 269 P 746; Bray v. Siskiyou 
County Super. Ct., 92 Cal. A. 428, 268 
P 374, 1081; Pasadena v. Los Ange- 
les County Super. Ct., 92 Cal. A. 523, 
268 P 664; Lumas Film Corp. v. Los 
Angeles County Super. Ct., 89 Cal. A. 
384, 264 P 792; Felton Water Co. v. 
Santa Cruz County Super. Ct., 82 Cal. 
A. 382, 256 P 255; Olympic ‘Audi- 
torium v. Los Angeles County Super. 
Ct., 81 Cal. A. 283, 253 P 944; Himo- 
vitz v. Kern County Justice’s Ct., 77 
Cal. A. 95, 246 P 82, 263 P 384; Hall 
v. Imperial County Super. Ct., (A.) 
245 Presets; 20" Calla Ai 393, -233) <P. °80 
[rev 198 Cal. 373, 245 P 814]; Colma 
Vegetable Assoc. v. San Francisco 
SuperseCts. 75, Cal As=91, 242. P. 82: 
Hogan v. San Francisco Super. Ct. 
74 Cal. A. 704, 241 P 584; Spitzer v. 
Alameda County Super. Ct., 74 Cal. 
A. 494, 241 P 270; Apartment, etc., 
Financing Corp. v. Will, 69 Cal. A. 
276, 231 P 349; Tujague v. San Fran- 
eisco Super. Ct., 69 Cal. A. 35, 230 P 
198; Brown v. Imperial County Su- 
DeERMMeOt;, 665.7 Cal Ano 47,. 223 “P4726: 
Drew v. Mendocino County Super. Ct., 
43 Cal. A. 651, 185 P 680; Dickerson 
v. Imperial County Super. Ct., 41 Cal. 
A; °534,0183 P 235). Kelsey v. San 
Diego County Super. Ct., 40 Cal. A. 
229, 180 P 662; Judd v. Humboldt 
County Super. Ct., 29 Cal. A. 671, 157 
P 566; Hogan v. Merced County Su- 
pers Ctsni6. Cals -Asi7835 4117: 947s 
Busick v. Sacramento County Super. 
Ct., 16 Cal. A. 499, 118 P 481; West- 
ern Union Tel. Co. v. Sacramento 
County Super. Ct., 15 Cal. A’ 679, 115 
P 1091, 1100; Lange v. Solano Coun- 
ty Super; Ct.,) Li Cal.-Ay 1, 103. P9108; 
Borello v. Amador County Super. Ct., 
8 Cal. A. 215, 96 P 404; Beaulieu 
Vineyard v. Napa County Super. Ct., 
On Gal WAY 242591. P. 1005s> Kinard yv. 
Oakland Police Ct., 2 Cal. A. 179, 83 
ea ae 

Colo.—Peo.  v. Conejos County 
Twelfth Judicial Dist. Ct., 74 Colo. 
40, 218 P 745; Peo. v. Fremont Coun- 
tye Dist Ct} .30' Colo.’ 488,471 “P3885 
Peo. v. Second Judicial Dist. Ct., 29 
Colo. 83, 66 P 1068; Leonard v. Bar- 
tels, 4 Colo. 95. 

Fla.—Crill v. State Rd. Dept., 96 
Fla. 110. 117 S 795; Seaboard Realty 
Co. v. Seaboard All-Florida R. Co., 
91 Fla. 670, 108 S 675; State v. Ma- 
lone, 40 Fla. 129, 283 S 575; State v. 
Smith, 32 Fla. 476, 14 S 43. 

Ga.—Beavers v. Armistead, 156 Ga. 
833, 120 SE 526. 

Hawaii.—Sakan v. Ashford, 23 Ha- 


waii 267. 
Ill.— Peo. v. Burdett, 195 Ill. A. 
255; Peo. v. Hoglund, 93 Ill. A. 292. 


Ind.—State v. Leathers, 197 Ind. 
97, 149 NE 900; State v. Gleason, 187 
Ind. 297, 119 NE 9. 

Ky _—Vogt v. Fields, 195 Ky. 401, 
242 Sw 361; Cohen vy. ‘Webb, A Balksiya 
1, 192 SW 28; Com, v. Davis, 169 
Ky. 650, 184 SW 1121; Com. v. Weis- 
singer, 143 Ky. 368, 136 SW _ 875; 
Schobarg v. Manson, 110 Ky. 483, 61 
SW 999, 22 KyL 1892; Coe v. Standi- 
ford, 11 B. Mon. 196; Bank Lick 
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Turnp. Co. v. Phelps, 5 KyL 713. 

La.—Rawlings v. Schwartz, 167 La. 
61, 118 S 692; Guate’s Succ., 161 La. 
981, 109 § 784; Dalgarn v. New Or- 
leans Land Co., US (32a eS Ga LO2, |S 
498; Blaise v. Security Brewing Co., 
124 La.979, 50 S 816; State v. Judge 
Fourth City Cts 38 La. Ann. 921; 
State v. Judge Fourth City Cress La. 
Ann. 3877; Holden vy. Judge "Second 
City Ct. 35 La. Ann. 1110; State v. 
Thompson, 34 La. Ann. 758; State v. 
Judge Twenty-Sixth Judicial Dist., 34 
La. Ann. 611; State v. King, 6 La. A. 
sehen 72. 

we v. Cornish, 109 Me. 384, 
84 A 79 

Mass. Seretia v. Judges Super. Ct., 
253 Mass. 182, 148 NE 372; Goulis 
v. Judge Eastern Middlesex Third 
Dist. Ct., 246 Mass. 1, 140 NE 294; 
Donlan vy. Boston, 238 ‘Mass. DOU 131 
NE 329; Welch v. Fox, 205 Mass. 113, 
91 NE 145; Hyde Park v. Wiggin, 
157 Mass. 94, 31 NE 693. 

Mich.—Peo. v. Judge Detroit Su- 
per. Ct., 2 NW 919. 

pes —Brown v. Brown, 173 Minn. 
62 217 NW 494; In re Davidson, 
168° Minn. 147, 210 NW 40; State v. 
Crosby, 92 Minn. 176, 99 NW 636. 

Miss.—Clayton v. Heidelberg, 17 
Miss. 623. 

Mo.—State v. Falkenheiner, 15 SW 
(2d) 342; State v. Wurdeman, 309 
Mo. 120, 274 SW 410; State v. Hall, 
296 Mo. 201, 246 SW 35; State v. 
Johnson, 293 Mo. 302, 239 SW 844; 
State v. Henson, 217 SW 17; State v. 
Thomas, 278 Mo. 85, 211 SW _ 667; 
State v. Ellison, 277 Mo. 294, 210 SW 
401; State v. Seehorn, 246 Mo. 541, 
152 Siw 716; State’ vi Shields, 237 
Mo. 329, 141 SW 585; State v. Riley, 
203 Mo. 175, 101 SW 567, 12 LRANS 
900: State v. McElhinney, 199 Mo. 
67, 97 SW 159; State v. Stobie, 194 
Mo. 14, 92 SW 191; State v. Hough, 
193) -Mo) 6154-918 SW) 905; States v. 
Evans, 184 Mo. 632, 83 SW 447; De- 
laney v. Kansas City Police Ct., 167 
Mo. 667, 67 SW 589; State v. Moehl- 
enkamp, 133 Mo. 134, 34 SW 468; 
State v. Burckhartt, 87 Mo. 533; In 
re Bowman, 67 Mo. 146; State v. 
Hartman, 221 Mo. A. 215, 300 SW 
1054; State v. Porterfield, 221 Mo. A. 
847, 285 SW 786; State v. Porterfield, 
214 Mo. A. 37, 253 SW 66; State v. 
Klene, 201 Mo. A. 408, 212 SW 55; 
State v. Calvird, 195 Mo. A. 354, 191 
SW 1079; State v. Burney, 193 Mo. A. 
326, 186 SW 23; State v. Buerman, 
186 Mo. A. 691, 172 SW 454; 
v.. Taylor, 183 Mo. A. 441, 166 SW 
1071; State v. Pratt, 183 Mo. A. 209, 
170 SW 418; State v. Harrison, 53 
Mo. A. 346. 

Nev.—Walser v. Moran, 42 Nev. 
AM 3 Pi 1149501 80 SPar492% Silver 
Peak Mines v. Washoe County Second 
Judicial Dist. Ct. 33. Nev.29%, 110- P 
503, . AnnCasl9l3D ‘5873 s' Turner iv. 
Langan, 29 Nev. 281, 88 P 1088; Bell 
v. Esmeralda County First Judicial 
Dist. Ct., 28 Nev. 280, 81 P 875, 113 
AmSR 854, 1 LRANS 843, 6 AnnCas 
982; Walcott v. Wells, 21 Nev. 47, 24 
P 367, 37 AmSR 478, 9 LRA 59; Low 
v. Crown Point Min. Co., 2 Nev. 75. 

N. M.—Guadalupe County v. Fourth 
Judicial Dist. Ct., 29 N. M. 244, 223 
P 516; State v. Medler, 17 N. M. 644, 
131 P 976, AnnCasi915B 1141; Tapia 
v. Martinez, 4 N. M. 165, 16 P 272. 

N. Y.—Peo. v. Supreme Ct. Extra- 
ordinary “Trial. Term,’ 228-N. Y. 463, 
127 NE 486; Peo. v. Nichols; 79 N. Y. 
582, 58 HowPr 200; Peo. v. Young, 
195 App. Div. 513, 186 NYS 334; Mc- 
Intyre v. Sawyer, 179 App. Div. 535, 


166 NYS 631; Peo. v. Fitzgerald, 73 
App. Div. 339, 76 NYS 865; Peo. v. 
Williams, 51 App. Div. 102, 64 NYS 


457: Peo. v. Doyle, 44 App. Div. 402, 
60 NYS 1088 [aff 162 N. Y. 659 mem, 
57 NE 1122 mem]; Peo. v. New York 
Ct. (ofC.).Pl.,; 43) Barb.--278, 18) AbbPr 
438, 28 HowPr 477; Peo. v. New 
York Mar. Ct., 36 Barb. 341, 14 AbbPr 
266, 23 HowPr 446; Matter of Rice, 
131 Mise. 220, 226 NYS 585 [rev on 
other grounds sub nom. In re Rich- 
ardson, 247 N. Y. 401, 160 NE 655]; 
Peo. v. First Dist. Public Serv. 


[50 C.J.] 


Commn., 104 Misc. 306, 171 NYS 830 
[aff 186 App. Div. 888 mem, 172 NYS 
912 mem]; Matter of New York, 63 
Misc. 188, 118 NYS 465; Peo. v. Bos- 
Wick, tZueNy City Cr 16330) Bixe pa Gore 


677 


don, 2 Hill 363; Peo. v. Seward, 7 
wens 518. 

N. D.—Lynch vy. Ward County Dist. 
Ct., 48 N. D. 481, 185 NW 303; State 


Vv. Frazier, 39 N. D. 430, 167 NW 510; 
Zinn v. Barnes County Dist. Ct, =17 
N. D. 128, 114 NW 475. 

Oh.—State v. McDonald, 100 Oh. St. 
533, 126 NE 444; State v. Allen, 96 
Oh. St. 105) LL ana a sea icellexahve 
State, 94 Oh. St: 331, 114 NB) 255; 
State v. Brough, 94 Oh. St. 115, 113 
NE 683; Kanawha, ete, R. Co. v. 
Court, of) ©) Pl.) /6 Oh; JA.2445 "State 
Ve iselley;, 25° Oh) Cirs(CtuNt-sua. 

Okl.—Hoskins v. Hays, 135 Okl. 
262, 275 P 347; Busey v. Crump, 108 
Okl. 73, 233 P 714; MacThwaite Oil, 
; Co. ye Bolen, 77 OK 155,518: 
Taylor v. Freeman, 76 Okl. 211, 
Harrah vy. Oldfield, 68 Okl. 
30, 171 P 333; State v. Huston, 27 
Okl. 606, 113 P 190, 34 LRANS 380; 
Sea v. Brown, 24 Okl. 433, 103 P 

2, 

Philippine.—Dy Chuan Leng v. Am- 
bler, 1 Philippine 535; Ivancich v. Od- 
lin, 1 Philippine 284.. 

S. C.—Holladay v. Hodge, 84 S. C., 
91, 65 SE 952; State v. Raborn, 60 S. 
C. 78, 38 SE 260; State v. Kirkland, 41 
Sue. "29, 19 SE 215; State v. Se 
17 S. C. 80; State v. Fickling, 10 S. 
301; ’ State’ v. Columbia, etc., R. Co., a 
S. C. 46; Cooper v. Stocker, 43 S.C. 
2925 Bx p. Bradley, 43 S Coa: ie 
State v. Nathan, (38) SiC.) 13h) In 
re State, 37 S. C. L. 111; State v. Lan- 
caster Dist. Road Comrs., 21) SiiCowts 
314; State v. Ridgell, 18 S. C. L. 560; 
McDonald v. Elfe, 10 S. C. L. 501. 


Ss. D.—Chicago,, ete wR Come we 
Dougherty, 39 S. D. 147, 163 NW 715. 
Utah.—Joseph Nelson Plumbing, 


etc., Supply Corp. v. McCrea, 64 Utah 
484, 231 P 823; Harries v. McCrea, 62 
Utah. 343), 219.7-P 156330 Campbelkiyve 
Durand, 39 ‘Utah 118, 115 P 986; Pres- 
byterian Church Home Missions vy. 
Maughan, 35 Utah 516, 101 P 581, 24 
LRANS 874. 

Va.—Moss vy. Barham, 94 Va. 12, 26 


SE 388. 

Wash.—State v. Spokane County 
Super. Ct., 151 Wash. 289, 275 P 694; 
State v. Denney, 150 Wash. 690, 274 


P 791; State v. King County Super. 
Cty 142 Wash. 366, 253 P 111; State v. 
King County Super. Ciremse Wash. 344, 
23% Prat; State w. King County Su- 
per. Ct., 112 Wash. 5015 1192), P93 
State v. Pierce County Super. Ct., 111 
Wash. 101, 189 P 256; State v. Chelan 
County Super. Cty 110 Wash. 255, 188 
P 391; State v. Pierce County Super. 
Cen 107 Wash. 620, 182 P 607; State v. 
Ralston, 102 Wash. 268, iuey ee 51; 
State v. Clifford, 78 Wash. 555, 139 Pp 
650; State v. Pierce County Super. CE; 
71 ‘Wash. 386, 128 P 644; State v. 
King County Super. Ct., 48 Wash. GML 
94 P 472; Hindman v. Colvin, 46 
Wash. 317, 89 P 894; State v. King 
County Super. CEI32 ‘Wash. 498, 73 P 
479; State v. Kitsap County Super. Cr, 
31 Wash. 410, 71 P 1100; State v. 
Island County. Super. Ct., 21 Wash. 
631, 59) 2 5053. Stateev. "Benson, 21 
Wash. 571, 58 P 1066. 

W. Va. —State v. O’ Brien, 96 W. Va. 


353, 122 SE 919; State v. Kittle, 86 
W. Va. 587, 104 SE 44; Bracey v. 
Robinson, 83 W. Va. 9, 97 SE 295; 


Taylor v. Stevenson, 82 W. Va. 677, 97 
SE 136; Kennedy v. Holt, 67 W, Va. 
118, 67 SE 379; Powhatan Coal, etc., 
Co. v. Ritz, 60 W. Va. 395, 56 SH 257, 
9 LRANS 1225; Knight v. Zahnhiser, 
53 W. Va. 370, 44 SE 778; King v. Doo- 
little, 51 W. Va. 91, 41 SE 145; John- 
ston v. Hunter, 50 W. Va. 52, 40 SE 
448; Ward v. Evans, 49 W. Va. 184, 38 
SE 524; McConiha v. Guthrie, 21 W. 
Va. 134; Buskirk v. Judge Cir. CES7 
WialeVae oe 

Wyo.—State v. Ausherman, 11 Wyo. 
410, 72 P 200, 73 P 548; Dobson vy. 
Presthe ners 5 Wyo. 34,.36 P 626. 

Eng.—In re Crawford, 13" QB: 613; 

66 HCL 613, 116 Reprint 1397. 
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to supersede the ordinary functions of an appeal 
or writ of error,’? except as it may be permitted | 


by statute.7? 


Can.—England v. Joannette, 23 Can. 
S.C. 415. 

Man.—Re Sigurdson, 25 Man. 832, 
28 DomLR 375,25 CanCrCas 291, 3 
WestLR 325, 9 WestWkly 940; Feder- 
owich v. Federowich, [1929] 4 DomL 
R 969, 52 CanCrCas 361. 

Ont.—Wilton Farming Co-op. Assoc. 
v. Burgess, 55 Ont. L. 534, [1924] 4 
DomLR 435; Rex v. Seguin, 49 Ont. L. 
28, 59 DomLR 534, 34 CanCrCas 374; 
Re Royston Park, 28 Ont. L. 629, 13 
DomLR 454; Rex v. Hamlink, 26 Ont. 
L. 381, 3 OntWN 1256, 22 OntWR 107, 
5) DombLR “1256; 19° CanCrCas 493; 
Long Point Co. v. Anderson, 18 Ont. 
A. 401; Hyde v. Cavan, 31 Ont. 189, 
19 CanLTOccNotes 359; Reid v. Gra- 
ham, 25 Ont. 573; Gould v. Hope, 21 
Ont. 624; Field v. Rice, 20 Ont. 309; 
Collins v. Williams, 17 OntWN 101; 
Rex v. Spence, 16 OntWN 55; McKay 
v. Palmer, 12 Ont. Pr. 219; Western 
Fair Assoc. v. Hutchinson, 12 Ont. Pr. 
40; Fee v. MclIlhargey, 9 Ont. Pr. 329; 
McLean v. McLeod, 5 Ont. Pr. 467; 
Higginbotham v. Moore, 21 U. C. Q. B. 
326. 


Que.—Grossberg v. Choquet, 36 Que. 
K. B. 517, 41 CanCrCas 291 [dism app 
[1923] 3 DomLR 252, 39 CanCrCas 
131]; Price Bros. Co. v. Marois, 29 
Que. K. B. 289, 58 DomLR 427; Mon- 
treal Abattoirs, Ltd. v. Cour du Re- 
corder, 27 Que. K. B. 162, 32 CanCr 
Cas 220 [aff 23 RevdeJur 470, and app 
quashed 59 Can. S. C. 681]; Belgo Ca- 
nadian Pulp, etc., Co. v. Three Rivers 
Ct. of Sess. of Peace, 56 Que. Super. 
164, 54 DomLR 597, 33 CanCrCas 310; 
Larocque v. Montreal Cir. Ct., 18 Que. 
Pr. 416. 

Austr.——McDowell v. McDowell, 24 
AustrirGn i. R.f309. 

{a] Error in construing statute.— 
That the inferior tribunal has erred in 
the construction of a statute fur- 
nishes no ground for prohibition, if by 
so doing it does not usurp jurisdiction. 
Long Point Co. v. Anderson, 18 Ont. 
A. 401. 

[b] Rule applied.—In determining 
whether prohibition would afford a 
means for review of an order of a 
corporation commission fixing public 
utility rates, it will not be assumed 
that such a writ will lie in the ab- 
sence of a decision of the state court 
to that effect. Oklahoma Operating 


Co. v. Love, 252 U. S. 331, 40 SCt 338, 
64 L. ed. 596. 
72. U. S.—Ex p. United States, 263 


VU. S: 389, 44 SCt 130, 68 L. ed. 351; 
Smith v. Whitney, 116 U. S. 167, 6 SCt 
570, 29 L. ed, 601. 

Ala.—Ex p. Seals Piano Co., 190 Ala. 
641, 67 S 240. 

Gal.—Amos v. San Diego County 
Super.) Ct.,..196 oCal. 677, . 2389) P1317; 
Hogan v. San Francisco Super. Ct., 
74 Cal, A. 704, 241 P 584. 

Colo.—Peo. v. Second Judicial Dist. 
Ct. $1) Colo Mi63) 255 Pil4475 «Peo. Ww. 
Conejos County Twelfth as Dist. 
Ct., 74 Colo. 40, 218 P 74 

DiC San Sa Scott, oe ‘App. tore i Wie 
S. v. Kimball, 7 App. "499, 

Fla.—Crill v. State Road Dept., 96 
Fla. 110, 117 S 795; Seaboard Realty 
Co. v. Seaboard All-Florida R. Co., 91 
Fla. 670, 108 S 675. 

Ind.—State v. Leathers, 197 Ind. 97, 
149 NE 900; State v. Gleason, 187 Ind. 
@97, 119 NE 9. 

La.—Saint v. Allen, 125 S 72; Traina 
vy. Agricultural Credit Assoc., 166 La. 
230, 117 S 130. 

Mo.—State v. Shain, 297 Mo. 369, 
248 SW 591; State v. Wurdeman, 232 
SW 1002; State v. Stobie, 194 Mo. 14, 


92 SW 191; State v. Porterfield, (A.) 
6 SW (2d) 47; State v. Stolte, (A.) 1 
SW fu 209. 


N. M.—State v. Medler, 17 N. M. 644, 
131 P 976, AnnCas1915B 1141. 


Where the inferior court or tribunal 
has jurisdiction of the person and subject matter 

e i e ’ 
prohibition does not lie to prevent an erroneous deci- 


PROHIBITION 


ous judgment.7° 


Oh.—State v. Richards, 102 Oh, St. 
455, 132 NE 23; State v. Johnson, 98 
Ohi, St 4505. 1219 NE 164725 State kv: 
Jones, 96 Oh. St. 506, 118 ‘NE 115; 
State v. Allen, 96 Oh. St. 10, 117 NB 
13;, Kelley v.. State, 94 Oh. St.- 331, 
114 NE 255; State v. Brough, 94 Oh. 
Sit. gl 15, 113 NE 683; Kanawha, etc., 
R,, Co. Va. Court of CisPl, 6 OhywA. 2442 
Kanawha, ete., R. Co. v. Court of C. 
PL 23vOnCx Ag 364: 

Okl.—Busey v. Crump, 108 Okl. 73, 
233 P 714; State v. Huston, 27 Ok1l. 
606, 113 P 190, 34 LRANS 380. 

Porto Rico.—Rios vy. Foote, 10 Porto 
Rico ge 

S. D.—Chicago, ete, R. Co. v. 
Dougherty, 39 S. D. 147, 163 NW 715. 

Tex.—Martin v. Perfection Rubber 
Co., (Civ. A.) 285 SW 626. 

Utah.—Oldroyd v. McCrea, 65 Utah 
142, 235 P 580, 40 ALR 230. 

Wash.—State v. Pierce County Su- 
per. Ct., 71 Wash. 386, 128 P 644. 

Wi. Va.—Johnston v. Hunter, 50 W. 
Va. 52, 40 SE 448. 

Wis.—State v. Milwaukee County 
Dist. Ct., 145 Wis. 138, 130 NW 58. 


Choquette, 60 
Que. Super. 486. 

“The writ cannot be made to serve 
the purpose of a writ of error, to cor- 
rect mistakes of the lower court in 
deciding questions of law or evidence 
within its jurisdiction.” State v. 
brows, 94,0h. (St21159 123,6413) NIE 


[a] Writ will not lie to correct al- 
leged errors in rulings of the trial 
judge, where it does not appear that 
the judge has usurped power or has 
refused to discharge any duty im- 
posed on him by law, or that there has 
been any irregularity operating as a 
denial of justice in the proceedings 
complained of. The supervisory ju- 
risdiction of the supreme court will 
not be so exercised as to give to the 
relator the benefit of an appeal ina 
case in which the lawmakers have not 
thought proper to authorize such ap- 
Bea In re Theriot, 117 La, 532, 42 


73. Peck v. Adelaide SS. Co., Ltd., 
18 Austr. C. L. R. 167; Alexander v. 


Donohoe, 4 Austr. C. L. R. 781; Ex p. 
Gordon, 3 Austr. C. L. R. 724; Brown 
v. Brown, 3 Austr. C. L. R. 373; Wil- 


COX V. Donohoe, 8 Austr, Ci ly. Ri 83: 
74. Ariz.—Gibson vy. Cochise Coun- 
ty, 20 Ariz. 222, 179 P 640. 
Ar 174 Ark. 


k.—Mason v. Le Croy, 
228, 295 SW 31. 

Cal.—United Security Bank, etce., 
Co. v. Orange County Super. Ct., 270 
P 184; Van Hoosear v. State R. 
Commn., 189 Cal. 228, 207 P 903; Rec- 
lamation Dist. No. 1500 v. Sutter 
County Super. Ct., 171 Cal. 672, 154 P 
845; Wreden y. Stanislaus County Su- 
per. Ct., 55 Cal. 504; Felton Water Co. 
v. Santa Cruz County Super. Ct., 82 
Cal. A. 382, 256 P 255; Kinard v. Oak- 
land Police Ct., 2 Cal. A. 179, 83 P 175. 

Colo.—Peo. Vv. Public Utilities 
Commn., 81 Colo. 361, 255 P 608. 

Conn.—Whitehead v. Roberts, 86 
Conn, 351, 85 A 588, AnnCas1914A 134, 

Ida.—Gropp v. Huyette, 35 Ida. 683, 
208 P 848. 

Ky.—Wilson v. Dean, 177 Ky. 97, 
197 SW 547; Chiles v. Sheffer, 146 Ky. 
42, 141 SW 369; Hughes v. Holbrook, 
108 SW 225, 32 KyL 1210; Scott v. 
Tully, 106 Ky. 69, 49 SW 1063, 20 KyL 
1734; Bank Lick Turnp. Co. v. Phelps, 
81 Ky. 613. 

La.—State v. Judge Twenty-First 
Judicial Dist. Ct., 33 La. Ann. 1284; 
State v. Monroe, 33 La. Ann. 9238. 

Mo.—Scarritt Est. Co. v. Johnson, 
303 Mo. 664, 262 SW 3738; State v. Mc- 
Quillin, 260 Mo. 164, 168 SW 924; State 
v. MeQuillin, 246 Mo. 517, 152 SW 347; 
State v. Mills, 231. Mo. 493, 133 SW 


tg a8 


sion,’* or to prevent the enforcement of an errone- 


Where the existence of jurisdic- 


tion depends on controverted facts which the inferior 
court or tribunal is competent to determine, prohibi- 
tion does not lie,?* even though the lower tribunal 


22; State v. Riley, 203 Mo. 175, 161 
SW 567, 12 LRANS 900; State v. 
Gates, 190 Mo. 540, 89 SW 881, 2 LRA 
NS 152; State v. Scarritt, 128 Mo. 331, 
30 SW 1026; State v. Holtcamp, 218 
Mo: A. 440, 277 SW 607. 

N. Y.—Peo. v. Wyait, 186 N. Y. 383, 
79 NE 330; Peo. v. Smith, 184 N. Y. 
pe: 76 NE 925; Peo. v. Russel, 19 Abb 

Pal 365) HowPr 176. 

ee. D.—State v. Frazier, 39 N. D. 430, 
167 NW 510; Zinn v. Barnes County 
Dist Ct 7 'N. D. 128, 114 NW 475. 

Oh.—State v. Duffy, 114 Oh. St. 702, 
152 NE 656; State v. Justice, 114 Oh. 
St. 94, 150 NE 430; State v. Brough, 
GA Onsas ts 15 e113 NE 683. 

Okl. -——Taylor v. Freeman, 76 Okl. 
211, 184 P 761; Corley v. Adair Coun- 
ty Cty 'L0, ORY Crs.104,5134) P's35. 

R. I.—Stevens v. Superior Ct., 44 
R. I. 282, 117 A 232; Cloutier v. Vidal, 
107 A 78; Haworth v. Sherman, 37 R. 
I, 249, 92 A 209. 

Ss. eee NE as Vv. Hodge, 84 S.-C. 
91, 65 Sg 95 

S gee thea étes) RegCo; 
Dougherty, 39 S. D. 147, 163 NW 715, 

Tex.—Ex p. Von Koenneritz, 105 
Tex. Cr. 135, 286 SW 987. 

Wash.—State v. King County Super. 
Ct., 142 Wash. 366, 252 P 111; State 
v. King County Super. Ct., 135 Wash. 
344, 237 P 717; State v. Ralston, 102 
Wash. 268, 173.P 51; State v. King 
County Super. Ct., 45 Wash. 248, 88 P 
207; Corcoran v. Bell, 36 Wash. :217, 
(SiP 945; 

W: Va.—Chesapeake, ete., R. Co. v. 
Rogers, 75 W. Va. 556, 84 SH 248, LRA 
1917F 1190; Powhatan Coal, etc., Co. 
vy. Ritz, 60° W.-Va.-395,.56.SH 257; (9 
LRANS 1225. 

Ont.—Re Royston'Park Subdivision, 
28 Ont. L. 629; Re College of Physi- 
cians, etc., 2 OntWN 298, 17 OntWR 
565 [app dism 22 Ont. L. 627,.18 Ont 
WR 38, 2 OntWN 512]. 

Austr.—Amalgamated Soc. of Car- 
Peutert: etc. v. oe Proprietary, 

Ltd Sb rAustni Coe: 33. 

75. Cal.—Tulare eS Dist. v. Tul- 
are County Super. Ct., 197 Cal. 649, 
242 P 725; Van Hoosear v. State R. 
Commn., 189 Cal. 228, 207 P 903; 
Hogan v. San Francisco Super.” Ct., 
74 Cal. A. .704, 241 P 584. 

Ky.—wWilson v. Dean, 177 Ky. 97, 
197 SW 547. 

Mich.—Peo. v. Judge Detroit Super. 
Ct. 27 NW. 919. 

Nev.—Silver Peak Mines v. Washoe 
County Second Judicial Dist. Ct., 33 


ey 97, 110 P 5038, AnnCas1913D 

Y.—Lenham Mercantile Co. v. 
Herke, 55 Misc. 810, 105 NYS 472: 

N. D.—State v. Frazier, OOLaINEREDS 


430, 167 NW 510. 

Oh.—State v. Jones, 95 Oh. St. 357, 
116 NE 456; State v. Brough, 94 Oh. 
St. 115, 113 NE 6838. 

Okl. oe v. Hudson, 45 Okl. 
767, 146 P 588 

8. D.—Holladay v. Hodge, 84 S. C. 
91, 65 SE 952. 


76. U. S.—Ex p. Chicago, etc. R. 
Cole 525 5 Un Sie ailieen 4h eiSOe 288, 65 
L. ed. 631. 


Ark.—Merchants’, etc, Bank v. 
Pes 178 Ark. 746, 12 Sw (2d) 
1 


Cal.—Lumas Film Corp. vy. Los An- 
geles County Super. Ct., 89 Cal. A’ 
384, 264 P 792; Southern Pac, Milling 
Co. v. Los Angeles County Super. Ct., 
14 Cal. A. 240, 111 P 625; Conlan Vv. 
San Francisco Super. Ct.; 12 Cal. A. 
420, 107 P 577. 

La.—Jenkins vy. Salmen Brick, etc., 
Co., 148 La. 29, 86 S 601; Troegel v. 
Judge Second City Ct., 35 La. Ann. 
a State v. Voorhies, 34 La. Ann. 

Mo.—State v. Montgomery, 316 Mo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~Mo. 302, 239 SW 844; 
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may in such ease err in its determination of the ques- 
This rule has been extended in some deci- 
sions to an erroneous determination of jurisdiction 
as a question of law;7® on the other hand it has been 
held that the writ properly issues where the court 
has given itself jurisdiction by an erroneous conelu- 
sion on a question of law,’® or where its erroneous 
decision operates as an unlawful assumption of juris- 
diction ;*® and it is generally held that the grant- 
ing or refusal of the writ is discretionary where the 
question of the jurisdiction of the court is doubtful® 
or depends on, facts which are not made a matter 


tion.77 


of record.®* 


[§ 44] 2. Particular Applications of Rules—a. 
Civil Actions Generally. The rule that, where the 
court has jurisdiction, prohibition will not lie to pre- 
vent or correct errors or irregularities in its exer- 
cise®® has caused a denial of the writ where it has 
been sought, among other instances,** on the ground: 
That process was irregularly served*® or service im- 
that the complaint did not 


properly sustained ;8° 
658, 291 SW 472; State v. Johnson, 293 
State v. Caul- 
field, 245 Mo. 676, 150 SW 1047; State 
v. Shields, 237 Mo. 329, 141 SW 585; 
State v. Porterfield, 221 Mo. A. 847, 
285 SW 786; State v. Porterfield, 211 
Mo. A. 499, 244 SW 966; State v. Dun- 
ean, 195 Mo. A..541,°193 SW 950; 
State v. Calvird, 195 Mo. A. 354, 191 
SW 1079. 

Oh.—Kanawha, etc., R. Co. v. Court 
OL Cx PIN 76) Oh Ay 244: Kanawha, etc., 
ian v. Court of C. Pl. 23-07 Gr vAs 
3 

S. D.—State v. Beadle County Cir. 
CE LAs oS. D: 420179 IN W690 b- 

W. Va.—Downs v. Lazzelle, 102 W. 
Va. 663, 136 SE 195; Cunard SS. Co., 
Wtdeevs, Erurdson, 193 3W.. «Va? 2094 116 
SE 511; State v. Bland, 89 W. Va. 
600, 109 SE Th65 Pennsylvania EX. COs 
Vv. Rogers, 52 W. Va. 450, 44 SE 300, 
6 LRA 178. 

Alta.—Rex v. Park, 40 CanCrCas 
209 
got: .—Hibbitt v. Schilbroth, 18 Ont. 
3 

Que.—United Shoe Mach. Co. v. 
Laurendeau, 2 DomLR 77. 

77. Bankers’ Life Assoc. v. Shel- 
ton, 84 Mo. A. 634;-Coleman v. Dalton, 
71 Mo. A. 14; State v. Seay, 23 Mo. A. 
623; State v. Snohomish County Su- 
per. Ct., 17 Wash. 12, 48 P 741, 61 
AmSR 893. 

78. Jones v. Coffin, 96 Ark. 332, 131 
SW 873; State v. Beadle County Cir. 
Cts SD F401 OF NS WEG OL. 

[a] Where court is competent to 
decide as to its own jurisdiction, pro- 
hibition will not lie’ to deprive it of 
its authority to do so. State v. Cuya- 


hoea. ‘County Ct. of Cy Pl... 93 Oh. St. 
164, 120 NE 3385; State v. Jones, 96 
Oh. St. 506, 118 NE 115; Harrington 


v. Nineteenth Judicial Dist. Ct., 137 
Ok. *286;-279 P 3t7. 

[b] Supervisory control.—W here 
the duty of the trial court to set 
aside service is not plain, prohibition 


‘will not issue in the exercise of the 


general superintending control vested 
in the supreme court, although a large 
amount of damages was sought, and 
the order affecting the service is not 
appealable and cannot be reviewed if 
defendants appear and defend on the 


‘merits, since by such appearance the 


question of jurisdiction is waived. 
State v. Milwaukee County Cir. Ct., 
143 Wis. 282, 127 NW 998. 

79. Rex v. Sparks, 18 B. C. 116, 10 
DomLR 616, 21 CanCrCas 184, 23 West 
LR 613; Simpson v. Widrig, 15 B.C. 
5, 12 WestLR 643; Sims v. Kelly, 20 
Ont. 291; Long Point Co. v. Anderson, 
19 Ont. 487 [app allowed on other 
grounds 18 Ont. A. 401]; Rex v. Leon- 
ard, 14 Sask. L. 185, 57 DomLR 620, 
34 CanCrCas 242, [1921] 1 WestWkly 
app dism 15 Sask. L. 29, 66 
R 497, 36 CanCrCas 255, (1824) 
3 WestWkly 768]. 


‘SW 713; 
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state a cause of action;87 that a bill in equity is de- 
murrable;** that the question involved was res judi- 
cata;*° that amendments conferring jurisdiction are 
that the cause was improperly dis- 
missed®? or a dismissal improperly refused;°? that 
the cause was improperly transferred from law to 
equity®* or a transfer improperly refused;°* that a 
ruling on an application for a change of venue,®® or 
transfer®® or removal®? of the cause was erroneous; 
that a continuance should have been granted;°* that 
the bringing in of a party is erroneously directed ;°° 
that irregularities attend a substitution of parties; 


that pleadings are improperly construed ;? that the 


[a] Overruling demurrer.—Prohi- 
bition would lie to restrain further ju- 
dicial action, where the court has 
overruled a demurrer urging lack of 
jurisdiction and continues to exercise 
jurisdiction in a case where lack of 
jurisdiction was apparent. State v. 
McQuillin, 256 Mo. 693, 165 SW 713. 

80. Leonard v. Willcox, 101 Vt. 195, 
142 A 762. 

[a] Rule that writ will not lie 
where a decision as to jurisdiction 
arising upon a question of fact is er- 
roneous does not apply where “there 
is an entire want of service or where, 
upon the face of the record, it is 
shown that there was no service and 
that none could be acquired.” Order 
of Railway Conductors v. Bandy, 177 
Ark. 694, 700, 8 SW (2d) 448. 

[b] Where facts are undisputed, 
question of jurisdiction is one of law 
which can be raised by prohibition. 
eats v. Stolte, (Mo. A.) 1 SW (2d) 

81. See supra § 11. ~ 

82. See supra § 11. 

83. See supra § 43. 

84. See cases supra note 71. . 

85. Backhouse v. Moderana, 1 
Austr: C., LaRe 6b: 

86. Seaboard Realty Co. v. Sea- 
board All-Florida R. Co., 91 Fla. 670, 
108 S 675; State v. King County Su- 
per. Ct;,. 142.,Wash./366,')253 P1115 
State v. Milwaukee County Cir. Ct., 
178 Wis. 648, 190 NW 3866; State v. 
Milwaukee County Cir. Ct., 143 Wis. 
282, 127 NW 998. But see Order of 
Railway Conductors v. Bandy, 177 
Ark. 694, 8 SW (2d) 448 (holding 
writ to lie where there was no service 
and none could be had). 

87. Woodworth vy. Marin County 
Super: Ct., 153 Cal..38, 94.2 232; Mc- 
Morry v. Sutter County Super. Cts 54 
Cal,,A..76, 201. P.79%; Yolo; Water, ete., 
Cor Wi Lake County ‘Super. Coe 43 Cal. 
A. 332, 185 P 195; State v. Gleason, 
187 Ind. 297, 119 NE 9; State v. Mc- 
Quillin, 262 4;Mo.. 256, 171, SW «72; 
State v. McQuillin, 256 Mo. 693, 165 
State v. Stobie, 194 Mo. 14, 
52,92 SW 191; State v. Hartman, 221 
Mo. A. 215, 300 SW 1054; State v. 
Riley, (Mo. A.) 276 SW 884; State v. 
Stark, (Tex. Civ. A.) 203 SW 371. 

“Tf the court has jurisdiction of the 
class of cases to which the proceed- 
ing sought to be prohibited belongs, 
and acquires jurisdiction of the sub- 
ject-matter, the mere fact of defects 
in the petition or complaint by which 
the proceeding was inaugurated will 
not authorize the issuance of a writ of 
prohibition.” State v. Stobie, supra. 

88. Sakan v. Ashford, 23 Hawaii 
267. 

89. United Security Bank, etc., Co. 
v. Orange County Super. Ct., (Cal.) 
270 P 184; Pasadena v. Los Angeles 
County Super. Ct., 92 Cal. A. 523, 268 
12) 


statute of limitations is held not a bar;3 
dence is given improper weight‘ or that there is a 
wrong decision as to its sufficiency;® that a finding 
within the discretion of a trial judge is erroneous ;° 
that an inadequate bond is aecepted;? that a verdict 
is repudiated because the issues are equitable;® that 
a default judgment is improperly vacated; that im- 
proper conditions are imposed on relief ;1° that costs 


that evi- 


90. Southern Pac. Milling Co. v. 
Los Angeles County Super. Ct., 14 
Cal. A. 240, 111 P 625; Higginbotham 
v. Moore, 21 'U. C. Q. B. (Ont.) 326. 

91. Mooney v. Kern County Super. 
Cts 183 Calwii0 5) 19 20st 5424 Peomve 
Young, 195 tApp., Div. 4513, 186 NYS 

92. Dunbar v. Wallace, 84 Ark. 231, 
105°SW 257. 

93. Bassett v. Bourland, 175 Ark. 
271, 299) SiWe 23. 

94. Dunbar v. Bourland, 88 Ark. 
153, 114 SW 467. 

95. State v. Riley, 203 Mo. 175, 101 
SW 567, 12 LRANS 900; State v. Bea- 
dle County Cir. Ct., 43 S. D. 421, 179 
NW 691. 

[a] Failure seasonably to pass on 
motion.—A petition for a writ of pro- 
hibition to a district court, on the 
ground that the judge thereof has 
failed for an unreasonable time to 
pass on a motion for a change of ven- 
ue, cannot be entertained. Peo. v, 
Tenth Judicial Dist. Ct., 29 Cole. 182, 
68 P 242. 

96. State v. Burney, 193 Mo. A. 326, 
186 SW 23; Peo. y. one 195 App. 
Div: (225, 186 NYS 452 

97. State v. Dearing, 244 Mo. 25, 
148 SW 618; State v. Johnston, 234 
Mo. 338, 1837 SW 595. 

98. State v. McQuillin, 246 Mo. 517, 
152 SW 347. 

[a] recs action pending.—Pro- 
hibition does not lie to review refusal 
to terminate a proceeding in personam 
on the ground that the same action 
was pending in the federal court. 
State v. Spokane County Super. Ct., 
147 Wash. 615, 266 P 1054, 

99. Sutter County v. Sacramento 
County Super, Ct., 188 Cal. 292, 204 
P 849. 

1. Hogan v. San Francisco Super. 
Ct., 74 Cal. A. 704, 241 P 584, 

2. State v. Pratt, 183 Mo. A. 209, 
170 SW 418. 


3. Ex p. Southwestern Surety Ins. 
Coy 2eT Ton SS. L9Ve38..SCRL430 Meee 
ed. 961; State v. Chelan County Su- 


per. Ct., 110 Wash. 255, 188 P 391. 

4. State v. Pratt, 183 Mo. A. ‘209, 
170 SW 418. 

5. Lange v. Solano County Super. 
CE Cale rAce 1 103" Pe o0Ste Statemvs 
Ellison, 277 Mo. 294, 210 SW 401. 


6 Winn wv. Dodge, 173 ~Arke- 973, 
290 SW. 992°, DUSAS Wve ont Barre 
Timber, ete, Co., 144 La. 71, 80 § 
203. 


7. State v. Pierce County Super. 
Ct., 107 Wash. 620, 182 P 607. 

8. Dickerson v. Imperial County 
Super. Ct., 41 Cal. A. 534, 183 P 235. 

9. State v. O’Brien, 96 W. Va. 353, 
L22E Sy 99: 

10. Olympic Auditorium v. Los An- 
geles County Super. Ct., 81 Cal. A. 283, 
253 P 944, 
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are improperly taxed;11 that appeal within the 
court’s jurisdiction is erroneously entertained ;*? 
that a subpoena is void in part;'? that one judge of 
a court is exercising authority in a case which would 
more properly be heard by another judge;* that 
appointment of a guardian ad litem is irregular or in- 
formal;'> that an order directing the party’s attor- 
ney to turn over to a stenographer the original notes 
of the evidence for use in preparing a statement of 
facts on epPent is erroneous.!® 

[§ 45] b. Criminal or Quasi-Criminal Proceedings 
Generally. Under the general rule that prohibition 
will not lie for the correction of errors or irregulari- 
ties committed by an inferior tribunal acting within 
its jurisdiction,’’ the writ has frequently been re- 
fused when sought for such purpose in criminal or 
quasi-eriminal proceedings,'® as for example on the 
ground that the information, indictment, or com- 
plaint is insufficient to charge an offense;!® that de- 
fendant has been before in jeopardy ;?° that accused 
was refused a preliminary examination;*? that ac- 
cused was bound over for trial in another court ;*? 
that rulings on motion to set aside an indictment 
were erroneous;?* that motion to dismiss was im- 
properly overruled; 324 that the grand jury was ir- 
regularly summoned and impaneled;?° that accused 
was restricted in his examination of grand jurors ;7° 
that a finding of the grand jury was without evi- 
dence;?7 that the court refuses to allow the char- 
acter of the evidence received by the grand jury to be 

11. Pope Mfg. Co. v. Arnold, 208 
Fed. 406, 125 CCA 568. 


12. Litteral v. Woods, 223 Ky. 582, 
4-SW (2d) 395; 


v. Spence, 


State v. Calvird, 195 | 32. 


PROHIBITION 


Robinson, 83 W. Va. 9, 97 SE 295; Rex 
(Ont.) 31 CanCrCas 365 
Error as jurisdictional see supra § 


[§§ 44-49 


shown on motion to set aside their indictment ;?* 
that accused was compelled to become a witness ;”° 
that evidence was insufficient to justify a verdict ;*° 
that the court is about to give judgment after the 
proper time has passed;*! that a juvenile offender is 
about to be tried on a criminal charge ;*? that a juve- 
nile offender is sentenced to imprisonment in a peni- 
tentiary;** that an order for return of liquor was 
erroneously revoked.34 

[§ 46] c. Probate Proceedings. Under the gen- 
eral rule®® prohibition will not lie for the purpose of 
correcting errors or irregularities committed by an 
inferior court of probate jurisdiction in proceedings 
within such jurisdiction.*® 

[§ 47] d. Eminent Domain Proceedings.*7 Un- 
der the general rule already stated®*® prohibition can- 
not be used for the purpose of regulating or control- 
ling the procedure in the condemnation of property 
for public use®® or the decision of questions within 
the jurisdiction of the interior tribunal.*° 

[§ 48] e. Divorce Proceedings. Under the gen- 
eral rule*! prohibition will not issue for the purpose 
of correcting errors in the conduct of divorce pro- 
ceedings within the aD cen of the inferior tribu- 
nal.*? 

{§ 49] f. Issuance and Montreal of Particular 
Writs. Where an inferior court is acting within its 
jurisdiction, prohibition will not issue because of its 
alleged error in the award of an injunction,** or in 


estate. State v. Pratt, 183 Mo. A. 209, 
170 SW 418. (6) That former judg- 
ment was res judicata on proceedings 
for distribution. Baird v. San Fran- 


Mo. A. 354, 191 SW 1079. 21. State v. Milwaukee County| cisco Super. Ct., (Cal.) 268 P 640. 
13. State v. Taylor, 268 Mo. 812,] Dist. Ct., 145 Wis. 138, 130 NW 58.] (7) That fact of residence in lunacy 
187: SW 1181. _ 22. Klous vy. Judges Boston Munic-| proceedings was erroneously deter- 
14. Graziani v. Denny, 174 Cal. 176,| inal Ct., 251 Mass. 292, 146 NE 783.| mined. State v. Holtcamp, 218 Mo. 
1622 RP) 397. 23. Borello v. Amador County Su-| A. 440, 277 SW 607. 

15. Welch v. Fox, 205 Mass. 113,| per. Ct., 8 Cal. A. 215, 96 P 404. 37. Eminent domain proceedings 
91 NE 145. 24. Com. v. Davis, 169 Ky. 650, 184| generally see Eminent Domain 20 C. 

16. State v. Pierce County Super.| SW 1121; State v. King County Super. Javpy HOAs 
Ct., 71 Wash. 386, 128 P 644. Ct., 139 Wash. 449, 247 T 738; Bracey 38. See supra § 43. 

17. See supra § 43. Mie Robinson, 83 W. Va. 9,97 SE 295. 39. Apartment, etc., Financing 

18. See cases infra this note; and 25. Zinn’ v. Barnes County Dist Corp, Vv. Willy 69 Cals Ay 276;5231) 9b 
notes 19-34 Cty, LANDS 12851 aN WwW. 475. 349. 

[a] Held not ground for writ: (1) 26. Borello v. Amador County Su- 40. Western Union Tel. Co. v. Sac- 
That motion to suppress evidence ob-| per. Ct., 8 Cal. A. 215, 96 P 404. ramento County Super. Ct., 15 Cal. 
tained by deputy sheriff without 27. Brobeck v. San Francisco Su-| A. 679, 115 P ‘1091, 1100; Crill. v. 
search warrant was improperly de-| per. Ct., 152 Cal. 289, 92 P 646. State Road Dept., 96 Fla. 110, 117 S 


nied. State v. Gallatin County Ninth 28. 
Judicial Dist. Ct., 72 Mont. 245, 233 
P 126. (2) That the supreme court 


per. Ct., 
29, 


Borello v. Amador County Su- 
8) Cala. 215, 
Re Sigurdson, 


795; State v. Columbus R., ete., Co., 
18 Oh. A. 402; State v. Abrahamson, 
98 Wash. 370, 168 P 3 


96 P 404. 
25 Man. 832, 28 


is proceeding on a motion to strike 
from an indictment containing a good 
count, irrelevant, scandalous, and 
prejudicial matter stated in a separate 


count professing to charge, but not 
charging, a crime. Peo. v. Platt, 173 
App. Div. 451, 159 NYS 920. (3) That 


to attempt to punish accused for each 
violation of statute would be to at- 
tempt to punish him for one continu- 
ing offense, and would be cruel and 
unusual punishment. 
2245 1a.0 7526, 50'S) 520, (4) That al- 
leged violations are but a continu- 
ance of the offense prescribed in a 
case pending on appeal. State v. Rose, 
supra. (5) That violation of the Child 
Labor Law involves no moral turpi- 
tude, but is good for the child. State 
v. Rose, supra. (6) That the offense 
was not committed within a particular 
parish. New Orleans v. Hughes, 156 
Ma 1625, 0h016 Sil. 

19. Whitney v. Alameda County 
Super) (Ct /182" Call 114,08 tees 12) 
Harris v. Sacramento County Super. 
Ct ol Cala As 15; 196 Psooseeassidy, 
v. Cannon, 18)Cal. A. 426, 123 RP 358, 
859; State v. Tracy, 237 Mo. 109, 140 
SW 888, 37 LRANS 448. 

Charge insufficient to confer juris- 
diction see supra § 32. 

20. State v. Rose, 124 La. 526, 50 
S 520; Jeter v. Tulsa County Dist. 
Ct., 87 Okl. 3, 206 P 881; Bracey v. 


State v. Rose, 


DomLR 3875, 25 CanCrCas 291, 33 Wést 
LR 325, 9 WestWkly 940. 
30. Hogan v. Merced County Su- 
pers. Ct. 16) Caly Ag Te see Peay se 
31. Rankin v. San Francisco Su- 
per: Ct. 067 ‘Cale 189, 106 Po Fas: 
oes Peo. v. Morley, 77 Colo. 25, 234 


33. State v. Pierce County Super. 
Ct., 105 Wash. 684, 179 P 79. 

34. Goulis v. Judge Eastern Mid- 
dlesex Third Dist. Ct., 246 Mass, 1, 
140 NE 294. 

35. See supra § 43. 

36. State v. Mills, 231 Mo. 493, 133 
SW 22; State v. Holtcamp, 218 Mo. A. 
440, 277 SW 607; State v. King Coun- 
ty Super. Ct, 120 Wash. 398,207 P 


[a] Held not ground for writ: (1) 
That decision as to jurisdiction was 
erroneous. State. v. Kauffman, 86 
Wash. 172, 149 P. 656. (2) That 
fact of jurisdiction of an inquiry 
as to sanity was erroneously de- 
termined. State v. Mills, 231 Mo. 
4938, 133 SW 22. (3) That similar ac- 
tion was pending in superior court 
of another county. Dowdall v. San 
Francisco Super. Ct., 183 Cal. 348, 191 
P 685. (4) That error was committed 
in admitting will to probate. State v. 
Allen, 96 -OhsaS t 90) 107 SN 13> 9G) 
That evidence was insufficient to jus- 
tify an allowance of claims against an 


41. See supra § 43 

42. Mo.—State v.. Hall, 296 Mo. 
201, 246 SW 35. 

Oh. —Kelley v. State, 94 Oh. St. 331, 
114 NE 255. 

Okl.—Spradling v. Hudson, 45 Oxl. 
TASTEA GS 1 DERE 

Philippine. —Yangeo v. Rohde, 1 
Philippine 404 

R. I.—Stevens vy. Superior Ct., 44 R. 
1. 282, 117 A 282, 

Wash. —State v. King County Su- 
eee Ct., 115 Wash. 354, 197 P 30. 

Va.—State v. Kittle, 86 W. Va. 

581. 104 SE 44; Jennings v. McDougle, 
83 W. Va. 186, 98 SE 162. 

43. Ala.—Ex p. State, 200 Ala. 15, 
Wous wots 

Cal.—Sutter Butte Canal] Co. v. But- 
te County Super. Ct; "188 Cal. 321, 
191 P 529; Kelsey v San Diego Coun- 
aes SUpPEr ice Gra me a weA eo 20) Malo) mere) 


Ind. me Tee Gleason, 187 Ind. 297, 
119 NE 
TS Tua. 


La. ee eee v. Emmer, 
590, 39S 631: 
Mo.—State v. Riley, 127 Mo. A. 469, 
105 SW 696. 
Okl.—MacThwaite Oil, es 
Bolen, 77 Okl. 155, 187 P 22 
Tex.—Martin v. Perfection Rubber 
Co., (Civ. A.) 285 SW 626. 
W. Va.—Powhatan Coal, Cte ECO uve 
Ritz, 60 W. Va, 395, 56 SH 257, 9 LRA 


Cows 


SS ee ee eee ee ee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 49-56] 


enforcing it,** or dissolving it,*® or because of its er- 
rors in awarding or enforcing other writs,*® such as 
quo warranto,*” mandamus,*® attachment,*® garnish- 


ment,°° or replevin.®! 


[§ 50] g. Contempt Proceedings. 
eral rule®? prohibition will not issue to review the 
errors of a court acting within its jurisdiction with 
reference to contempt proceedings.°? 

{[§ 51] h. Receivership Proceedings. 
general rule®** prohibition will not issue to review the 
-errors of a court acting within its jurisdiction with 
reference to receivership proceedings.°® 
Under the general 
rule®® errors in the exercise by an inferior tribunal 
of its jurisdiction in the contest of an election can- 


[§ 52] i. Election Contests. 


not be controlled by prohibition.®* 


[§ 53] j. Quasi-Judicial Proceedings of Boards, 
Commissions, and Executive or Administrative Offi- 
Jnder the general rule®® prohibition will not 
issue to restrain or correct errors or irregularities in 
the procedure of an executive or administrative 
board®® or officer®® in the exercise of judicial or 
quasi-judicial functions within their jurisdiction. 


cers. 


NS 1225. 

44. Gulick v. Linn, 90 Okl. 201, 216 
P 460. 

45. Fortier v. Gumelsky, 148 La. 
768, 87 S 741; Teacle v. Hughes, 146 
Man LOT a8 3S: 45%. 

46. See cases infra notes 47-50. 

47. McIntyre v. Sawyer, 179 App. 
Div. 535, 166 NYS 681. 

48. Guadalupe County v. Fourth 
Judicial Dist. Ct., 29 N. M. 244, 223 
P 516. a 

49. Ex p. Seals Piano Co., 190 Ala. 
641, 67 S 240; Melick y. Los Angeles 
County Super. Ct., (Cal. A.) 269 P 746; 
State v. Musselshell County Fifteenth 
Judicial Dist. Ct., 53 Mont. 450, 164 


P 546; Felizardo v. Imus, 3 Philip- 
pine 635. 
50. Presbyterian Church Home 


Missions v. Maughan, 35 Utah 516, 
101 P 581, 24 LRANS 874. 

[a] For example, if it is made to 
appear that a garnishee in good faith 
claims an offset or counterclaim, the 
court should at once arrest the pro- 
ceeding and require the parties to set- 
tle the controversy in a proper ac- 
tion or proceeding; but the mere fact 
that this orderly method of procedure 
is not observed does not authorize ar- 
rest of the court’s action by prohibi- 
tion. Presbyterian Church Home Mis- 
Sions vy. Maughan, 35, Utah. 516, 101 
P 581, 24 LRANS 874. 

51. Henson vy. Dodge, (Ark.) 15 SW 
(2d) 389. 

52. See supra § 43. 

53. Van Dyke v. Gila County Su- 
per. Ct., 24 Ariz. 508, 211 P 576; Hill 
v. Los Angeles County Super. Ct., 21 
Cal. A. 424, 131 P 1061; Lange v. So- 
lano County Super. Ct., 11 Cal. A. 1, 
103 P 908; Gordon v. Tracy, 194 Ky. 
166, 238 SW 395. 

54. See supra § 43. 

55. First Nat. Housing Trust, Ltd. 
v. San Francisco Super. Ct., 88 Cal. 
A. 292, 263 P 343; Sly v. Los Angeles 
County Super. Ct., 71 Cal. A. 290, 235 
P 83; Blaise v. Security Brewing Co., 
124 La. 979, 50 S 816; State v. Ittner, 
304 Mo. 135, 263 SW 158; State v. 
Goodrich, 138 Mo. A. 283, 120 SW 646. 
Joseph Nelson Plumbing, etc., Supply 
Corp. v. McCrea, 64 Utah 484, 231 P 
823; State v. King County Super. Ct., 
86 Wash. 492, 150 P 1168. 

[a] Prohibition will not lie: (1) 
To restrain a circuit court from ap- 
pointing a receiver of decedent’s real 
estate. State v. Ittner, 304 Mo. 135, 
263 SW 158. (2) To restrain appoint- 
ment of a receiver to administer the 
estate of a corporation. State v. 
Goodrich, 138 Mo. A. 288, 120 SW 646. 
(3) To restrain the setting aside of a 
receiver’s sale. Joseph Nelson Plumb- 
ing, etc., Supply Corp. v. McCrea, 64 
Utah 484, 231 P 823. (4) To restrain 


PROHIBITION 


[§ 54] F. Anticipation of Error.*1 
prohibition will not ordinarily issue in anticipation 
of the action of an inferior tribunal where it has ju- 
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A writ of 


risdiction over the subject matter,®? and it will not be 


Under the gen- 


Under the 


assumed that the tribunal will exceed its jurisdic- 
tion®® or rule erroneously with respect thereto.*+ 
So before prohibition will he upon the ground of lack 
of jurisdiction the court below must have so ruled 
as to make manifest a claim of jurisdiction.*® 

[§ 55] G. Trial of Title to Office. 
hibition will not lie to try the title to an office,®* an- 
other adequate remedy being available.*? 
it has been held that the writ may issue to prevent a 
usurpation of a judicial power under an unconstitu- 
tional statute,°* or where it is desirable to obtain a 


Ordinarily pro- 


However, 


speedy determination of questions involving the pub- 


lic interest.®® 


a visiting. judge of a superior court 
from rendering judgment. State vy. 
King County Super. Ct., 86 Wash. 492, 
150 P 1168. (5) To restrain punish- 
ment of persons obstructing execution 
of order. Blaise v. Security Brewing 
Co., 124 La. 979, 50 S 816. 

56. See supra § 48. 

57. Castagnetto v. Mariposa Coun- 
ty Super. Ct., 189 Cal. 662, 209 P 548; 
State v. Falkenhainer, (Mo.) 15 SW 
(2d) 342; State v. McElhinney, 199 
Mo. 67, 97 SW 159; Harries v. McCrea, 
62 Utah 348, 219 P533. 


58. See supra § 43. 

59. Mass.—Donlan vy. Boston, 238 
Mass. 557, 181 NE 329. 

N. Y.—Peo. v. First Dist. Public 


Serv. Commn., 104 Mise. 306, 171 NYS 
830 [aff 186 App. Div. 888 mem, 172 
NYS 912 mem]. 

S. D:—Chicago,. etc., RR: “Co: “v. 
Dougherty, 39 S. D. 147, 163 NW 715. 

Vt.—Shrewsbury vy. Davis, 101 Vt. 
181;,142 A 91. 

Wash.—State v. Denney, 150 Wash. 

Bar, 


690, 274 P 791. 

Can.—Honan v. Montreal 30 
Can. S. C. 1, 19 CanLTOceNotes 377. 

60. Crittenden v. San Luis Obispo 
County Super. Ct., 166 Cal. 340, 136 
P 287. 

61. Necessity of pending proceed- 
ings see supra § 17. 

62. In re Turner, 181 Cal. 467, 185 
P 171; Benvenuto v. Santa Barbara 
County Super. Ct., 181 Cal. 293, 184 P 
672; Gleason v. Wisdom, 120 La. 374, 
45 S 282; State v. Rutledge, (Mo.) 13 
SW (2d) 1061; State v. Calhoun, 207 
Mo. A. 149, 226 SW 329; Peo. v. Su- 
preme Ct. Extraordinary Trial Term, 
228 N. Y. 463, 127 NE 486; Quinby v. 
State Second Dist. Public Serv. 
Commn., 223 N. Y. 244, 119 NE 433; 
Peo. v. First Dist. Public Serv. 
Commn., 104 Mise. 306, 171 NYS 830 
{aff 186 App. Div. 888 mem, 172 NYS 
912 mem]. 

63. Cal.—Burns v. Glover, 8 Cal. A. 
261, 96 P 788. 

Conn.—Whitehead v. Roberts, 86 
Conn. 351, 85 A 538, AnnCas1914A 

150 Ky. 


134. 

Ky.—Carey v. 
460, 150 SW 581. 

N. Y.—Peo. v. Jimerson, 229 N. Y. 
438, 128 NE 593; Peo. v. Supreme Ct. 
Extraordinary Spec. & Trial Term, 220 
N. Y. 487, 116 NE 384. 

Tex.—Slaughter v. Harper, (Commn., 
A.) 17 SW (2d) 763. 

Man.—In re South Winnipeg Bd. of 
Manhood Suffrage Registrars, 13 Man. 
345, 21 CanLTOccNotes 167. ; 

64. State v. Buerman, 186 Mo. A. 
691, 172 SW 454; Peo. v. Jimerson, 
229 N. Y. 438, 128 NE 593. 

65. State v. McQuillin, 256 Mo, 693, 
165 SW 713. 


Sampson, 


[§ 56] H. Existence or Absence of Other Ade- 
quate Remedy—1l1. In General. 
statutory provisions establishing a contrary rule,?° 
prohibition is not demandable as a matter of right 
when another complete and adequate remedy for re- 
dressing the action complained of is provided by 


In the absence of 


[a] Entertaining motion requiring 
a county court canvassing an elec- 
tion as to ratification of an act of the 
legislature to pass on the validity of 
the act indicates that the county court 
intends to do_ so. Dickinson v. 
Thorn, 102 W. Va. 673, 135 SE 478. 

66. State v. Harmon, 38 Nev. 5, 143 
P 1183; Koch v. Keen, 124 Okl. 270, 
255 P 690; State v. Shanks, 25 S. D. 
55,125 NW 122. 

67. See infra § 82. 

68. Ex p. Roundtree, 
at vo Keen, 124+ Okl. -2.70; 255 oe 

90. 

69. Thornhill v. Cowart, 205 Alg. 
455, 88 S 563. 

[a] For example, where one hold- 
ing a certificate of election as coun- 
ty commissioner was already in office 
after expiration of his predecessor’s 
term, and the latter attempted to hold 
over, and in conjunction with anoth- 
er commissioner was proceeding to 
do business as the board, their acts ° 
being absolute nullities and liable to 
involve litigation and plunge the 
county business into confusion, pub- 
lic necessity demanded immediate ac- 
tion, and a writ should issue to pre- 
vent interference by the district court 
with the duly elected commissioner 
by injunction. Peo. v. Elbert Dist. 
Ct, 46' Colo, 17 WO Pats 

70. See statutory provisions. 

[a] In West Virginia, under a stat- 
ute providing that the writ of prohibi- 
tion shall lie as a matter of right in 
all cases of usurpation and abuse of 
power, when the inferior court has no 
jurisdiction of the subject matter in 
controversy, or, having such jurisdic- 
tion, exceeds its legitimate powers 
(Code [1913] § 4518), prohibition may 
be granted regardless of the existence 
of some other remedy. Midland Inv. 
Corp. v. Ballard, 101. W.-Va. 591, 133 
SE 316; White v. Roane County Ct., 
99 W. Va. 504, 129 SE’ 401; People’s 
United Tel. System v. Feltner, 87 W. 
Va. 71, 104 SE 406; Jennings v. Me- 
Dougle, 83 W. Va. 186, 98 SE 162; 
Wayland Oil, etc., Co. v. Rummel, 78 
W. Va. 196, 88 SE 741; Weil v. Black, 
76 W. Va. 685, 86 SE 666; Hatfield v. 
Graham, 73 W. Va. 759, 81 SE 588, 
LRA1915A 175, AnnCasi917C 1; Bice v. 
Boothsville Tel. Co., 62 W. Va. 521, 
59 SE 501, 125 AmSR 986, 13 AnnCas 
1046; State v. Godfrey, 54 W. Va. 
54, 46 SE 185; Judy v. Lashley, 50 W. 
Va. 628, 41 SE 197, 57 LRA 413; John- 
ston v. Hunter, 50 W. Va. 52, 40 SE 
448. But see McConiha v. Guthrie, 21 
W. Va. 134 (containing dicta to the 
effect that prohibition is to be re- 
sorted to only where the usual and 
ordinary forms of remedy are inade- 
quate to afford redress), 


51 Ala. 42; 
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71. Barnes v. Lehi City, (Utah) 
279 PP’ 878. 

72. U. S.—Ex p. Transportes Mari- 
timos do Estado, 264 U. S. 105, 44 
SCt 236, 68 L. ed. 580; Ex p. United 
States, 263 U. S. 389, 44 SCt 130, 68 L. 
ed. 361; x ‘p. Davis; 262 °U. S. 274, 
43 SCt 574, 67 L. ed. 979; Ex p. Chi- 
CAL Os Pelee Fi CO. -255) UnsiSe ela, 4ul! 
SCt 288, 65 L. ed. 631; Ex p. Peterson, 
253 U. S.' 300, 40 SCt 5438, 64 L. ed. 
919; Ex p.. Tiffany, 252 U.S. 32, 40 
SCt 239, 64 L. ed. 443; Ex p. Okla- 
homa, 220 'U. S. 210, 31 SCt 431, 55 L. 
ed. 436; Ex p. Oklahoma, 220 U. S. 
UO sod SO 426). 55 LL ed. 43815 hx p: 
Harding, 219 U.S: 363, 31 SCt 324, 55 
L. ed. 252, 37 LRANS 392; Alexander 
Ve, Crollott, 199 U.S! 580,26 SCt 161, 
50 L. ed. 317; Hammond Lumber Co. 
v. U. S. District Ct., 240 Fed. 924, 153 
COAT 610. 

Ala.—Hill: v. Wittmeier, 209 Ala. 
355, 96 S 827; Goodwin v. McConnell, 
187 Ala. 431, 65 S 788; Washington 
County v. State, 172 Ala. 242, 55 S 6238; 
Ex p. Smith, 23 Ala. 94. 

Ark.—Caldwell v. Dodge, 15 SW 
(2d) 318; Merchants’, etc., Bank v. 
Hammock, 178 Ark. 746, 12 SW (2d) 
421; Order of Railway Conductors v. 
Bandy, 177 Ark. 694, 8 SW (2d) 448; 
Macon y. Le Croy, 174 Ark. 228, 295 
SW .31; United Mine Workers Dist. 
21 v. Boweland, 169 Ark. 796, 277 SW 
Jones v. Coffin, 96 Ark. 332, 131 
Russell v. Jacoway, 33 Ark. 
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State Industrial. Acc. Commn., 191 
Cal. 498, 216 P 602; Reclamation Dist. 
No. 1500 v. Sutter County Super. Ct., 
171 Cal. 672, 154 P 845; Glougie v. 
Fresno County Super. Ct., 169 Cal. 
675, 147 P 972; McGregor v. Burlin- 
game, 159 Cal. 441, 114 P 566; Mc- 
Aneny v. Santa Clara County Super. 
Ct., 150 Cal. 6, 87 P 1020; McDonald 
v.. Agnew, 123 Cal. +448) -550 P1255 
Bray v. Siskiyou County Super. Ct., 
92 Cal. A. 428, 268 P 374, 1081; Green- 
burg v. San Francisco Super. Ctieid 
Cal. A. 332, 235 P 92; Takeba v. ‘San 
Joaquin County Super. Ct., 43 Cal. A. 
469, 185 P 406; Yolo Water, etc., Co. 
v. Lake County Super. Ct., 43 Cal. A. 
332, 185 P 195; Hamberger v. Fresno 
Police Ct., 12 Cal. A. 153, 106 P 894, 
107 P 614; Burge v. San Francisco 
Justice’s Ct., 11 Cal. A. 2138, 104 P 581; 
Murphy v. Bantel, 6 Cal. A. 215, 91 
P 805. 

Colo.—Peo. v. Denver County Ct.. 
77 Colo. 172, 235 P 370; Peo. v. Third 
Judicial, Dist: .Ct.,.33 «Colo. .66;°79) P 
1024; Aichele v. Johnson, 30 Colo. 461, 
41-P' 367. 

Del.—Fouracre v. White, 30 Del. 25, 
102 A 186. 

D. C.—In re Macfarland, 30 App. 
865; ‘'U. S. v. Barnard, 29 App. 431. 

Fla.—White v. State, 77 Fla. 528, 
81 S 639; Sherlock v. Jacksonville, i 
Fla. 93. 

Ga,.—Jackson v. Calhoun, 156 Ga. 
756, 120 S!# 114; Macon v. Anderson, 
155 Ga. 607, 117 SE 753; Heaton v. 
Hooper, 134 Ga. 577, 68 SE 297. 

Ida.—Maxwell v. Terrell, 87 Ida. 
767, 220 P 411; Little v. Broxon, 31 
Ida. 308, £70, P2 918s Olden: v. Paxton, 
27 Ida. 597, 150,.P. 40; Rust v. Stew- 
art, 7 Ida. 558, 64 P 222; Bellevue Wa- 
ter Co. v. Stockslager, 4 Ida. 636, 43 
P.568. 

Tll.—Peo. y. Hoglund, 93 Ill. A. 292. 

Kan.—Mason v. Grubel, 64 Kan. 835, 
68 os 660. 

y.—Vogt v. Fields, 195 Ky. 401, 
oan Sw 861; Gilman v. Doak, 194 Ky. 
21, 237 SW 1069; Stewart v. Woods, 
193 Ky. 824, 237 SW 65isi Como. 
Carmackle, 192 Kye! 27a, 232 SW 644; 
Adams Express Co. v. Young, 184 Ky. 
49, 211 SW 407; Western Oil Refining 
Co. v. Wells, 180 Ky. 32, 201 SW 473; 


Ordinarily prohibition will be denied where 
other remedies exist which, if availed of, would af- 
ford complete and adequate relief.*? 
grant or refusal of prohibition in such eases is a mat- | 
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However, the 


White v. Kirby, 147 Ky. 496, 144 SW 
369; McGée v. Weissinger, 147 Ky. 
321, 144 SW 20; Rush y. Denhardat, 138 
eee 238, 127 SW 785, AnnCasi912A 

Me.—Curtis v. Cornish, 109 Me. 384. 
84 A 799; Norton v. Emery, 108 Me. 
472,81 A671. 

Mass. ; : 
253 Mass. 182, 148 NE 372; Kilty v. 
Hartford, ete., St. R. Co., 184 Mass. 
310, 68 NE 236; Fairweather v. Mc- 
168 Mass. 103, 46 NE 427. 

Mich.—Rogers v. Judge Wayne Cir. 
Ct.; +243 | Mich.;.703; 22d SN\Wi 195) Port 
Huron Sav. Bank v. Judge St. Clair 
Cir. Ct., '147 Mich. 551,.111 NW 202; 
Nichols v. Judge Grand Rapids Su- 
per. Ct., 130 Mich. 187, 89 NW 691; 
Hudson v. Judge Super. CE Wee Mich. 
239; 6 3;4N We 850;, 9135 “Peovrv.; Judge 
Detroit Super, Ct., 2 NW 919; Peo. 
v. Wayne County Cir. Ct., 11 Mich. 
393, 838 AmD 754. 

Minn.—State v. St. Paul Municipal 
Ct.. 26 Minn. 162, 2 NW 166. 

Miss.—Crittenden v. Booneville, 92 
Miss. 274,45 S.723,, 131 AmSR 528: 

Mo.—State v. Lyon, 12 SW (2d) 447; 
State v. Miller, 316 Mo. 372, 289 SW 
898; State v. Hartman, 221 Mo. A. 215, 
300 SW 1054; State v. Shannon, 130 
Mo. A. 90, 108 SW 1097. 

Mont.—State v. Musselshell County 
Fifteenth Judicial Dist. Ct., 53 Mont. 
450, 164 P 546; State v. Booher, 43 
Mont. 569. 118 P 271. 

Nev.—State v. Washoe County Sec- 
ond Judicial Dist. Ct., 47 Nev. 86, 
217 P 962; Silver Peak Mines v. Wa- 
shoe County Second Judicial Dist. Ct., 
33 Nev. 97, 110 P 503, AnnCas1913D 
587; Turner v. Langan, 29 Nev. 281, 
88 P 1088; Bell v. Esmeralda County 
First Judicial Dist. Ct., 28 Nev. 280, 
81 P 875, 113 AmSR, 854, 1 LRANS 
843, 6 AnnCas 982; Walcott v. Wells, 
21 Nev, 47, 24 P 367, 37 AmSR 478, 9 
LRA 59; Low v. Crown Point Min. 
Co., 2 Nev. 75. 

N. M.—Hammond y. New Mexico 
Highth Judicial Dist. Ct., 30 N. M. 
130, 228 P 758, 39 ALR 1490; State v. 
Ryan, 24 N. M. 176, 173 P 858; Pick- 
ering v. Justice of Peace San Juan 
County Precinct No. 2, 16 N. M. 37, 
113 P 619, 

N. Y.—Peo. v. Hagarty, 209 Ap 
Div. 832, 205 "NYS 195 [app dism Bas 
N. Y. 621 mem, 144 NE 917 mem]; 
Ward v. Morschauser, 202 \App. Div. 
851, 195 NYS 68; Peo. v. Supreme Ct. 
Extraordinary Spec. & Trial Term, 177 
App. Div. 378, 166 NYS 132 [aff 220 
N. Y. 487, 116 NE 384]; Mitchel vy. 
Cropsey, 177 App. Div. 668, 164 NYS 
336; Peo. v. Hendrick, 168 App. Div. 
558, 153 NYS .188° [aff..215 N.i-Y: 339), 
109 NE 486]; Peo. v. Woodward, 150 
App. Div. 770, 185 NYS 373; Sweet v. 
Hulbert, 51 Barb. 312; Peo. v. Foley, 
104 Mise. 684, 172 NYS 279; Peo. v. 
Russell, 19 AbbPr 136, 29 HowPr 176; 
Peo. v. Kings County Ct., 283 NYWkly 
Dig 137; Ex p. Braudlacht, 2 Hill 367, 
38 AmD 5938; Peo. v. Grogan, 3 N. Y. 
Cress. 

N. C.—State v, Whitaker, 114 N. C. 
818, 19 SE 376. 

N. D.—State v. Hanley, 43 N. D. 388, 
175 NW 569. 

Oh.—State v. Duffy, 114 Oh. St. 702, 
152 NE 656; State v. Justice,.114 Oh. 
St. 94, 150 NE 430; State v. Perry, 113 
Oh. St. 641, 150 NE 78; State v. Kin- 
kead, 113 Oh. St. 487, 149 NE 697; 
State v. Lueders, 101 Oh. St. 211, 128 
NE 70; State v. Johnson, 98 Oh. St. 
450, 121 NE 647; State v. Clen Den- 
ing, 938 Oh. St. 264, 112 NE. 1029; 
State v. Roettinger, 20 Oh. A. 47, 
151 NE 777. 

Okl.—Ware. v. Walden, 282 P 289; 
Harrington v. Nineteenth Judicial 
DistwiCti ds TMOkK!l. e286; F209 se be oaie 
Kansas, etc., R. Co. v. Johnston, 136 
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ter resting with the sound discretion of the bart 
to which application is made,** and prohibition may 
be granted notwithstanding the existence of another 
adequate remedy.‘ 


Thus, if the proceedings com- 


Ok, 8015278 BP. 271; Kinney; v.2Vier= 
nor, 136 Okl. 166, 276 P 750; Hoskins v. 
Hays, 135 Okl. 262, 275 P 347; A. B. 
Kirschbaum Co. v. Ogden, 132 Okl. 92, 
269 P 347; Jeter v. Tulsa County Dist. 
Ct., 87 Okl. 3,9:206 P8311; Billings 
Hotel Co. v. Enid, 77 Okl. 122, 186 P 
1085; State v. Barnett, 68 Okl. 123, 
171 P 1109; State v. Tenth Judicial 
Dist. Cty 47 Okl. 35,145 P 563; State 
vy. Marshall County Dist. Ct] 46 Okl. 
654, 149 P 240; State v. Breckenridge, 
43 ‘Okl. Tash, 142 P 407; Herndon v. 
Hammond, 38 Okl. 616, 115 P1775; Mor- 
pison Vv. Brown, 26 Okl. 201, 109 P 
37. 

Pa.—In re First Congressional Dist. 
Blection, 295 Pa. 1, 144 A 735. 

Porto Rico.—Martinez v. Bryan, 33 
Porto Rico 178. : 

R. 1.—Stevens v. Superior Ct., 44 
R. I. 282, 117 A 232; Chew v. Superior 
Oi 43Re Po Aoniol OSAP O05: 

Ss. eee v. Hodge, 84 S. C. 
Cal a. SE 952. 

S$. D.—Br ation Sav. Bank vy. Swan- 
son, 222 NW 660; State v. Beadle 
County Cir. Ct.;.43 SD. 4245 179" NW: 
691; State v. Axness, 31 S525 5 eae 
NW 791. 

Utah.—Campbell v. Durand, 39 Utah 
118, 115 P 986; State v. Durand, 36 
Utah 93, 104 P 760; Presbyterian 
Church Home Missions v. Maughan, 
35 Utah 516, 101 P 581, 24 LRANS 


874; Ducheneau v. Ireland, 5 Utah 
TOS sels ee 87; 

Vt.—Leonard v. Willcox, 101 Vt. 
195, 242 A762: 


Wash.—State v. King County Super. 
Ct., 1389 Wash. 449, 247 P 738; State 
v. Hoquiam Police Ct., 53 Wash. 361, 
101 P 1082; State v. Hogg, 22 Wash. 
646, 62 P 143. 

Wis.—State v. Gehrz, 178 Wis. 130, 
189 NW 461; In re Weaver, 162 Wis. 
499, 156 NW 459; State v. Pollard, 112 
Wis. 232, 87. NW, 1107: State v. 
Evans, 88 Wis. 255, 60 NW 433; State 
v. La Crosse County Ct. Judge, 11 
Wis. 50. 

Wyo.—State v. Weston County Dist. 
Ct., 6 Wyo. 227, 39 P 749. 

Que.—Tessier v. Desnoyers, 12 Que. 
Super. 35; Henry Morgan Co. v. 
Montreal, 24 RevLegNS 486. 

{a] Malicious prosecution.—Pro- 
ceedings in a court of general juris- 
diction cannot be arrested on the sole 
ground that the suitor is abusing or 
illegally using legal process, as an 
action for malicious prosecution will 
lie therefor. Presbyterian Church 
Home Missions y. Maughan, 35 Utah 
516, 101 P 581, 24 LRANS 874. 

73. In re Huguley Mfg. Co., 184 
U. S.. 297, 22 SCt 455, 46 L. ed. 549; 
In re New York, etc., SS. Co., 155 Us 
S. 523, 15 SCt 183, 39 L. ed. 246; In 
re Rice, 155 U. S. 896, 15 SCt 149, 39 
L. ed. 198; Van Dyke v. Gila County 
Super. Ct., 24 Ariz. 508; 211 RP) 576. 
Crowned King Min. Co. v. Fourth Ju- 
dicial Dist. Ct., 7 Ariz. 263, 64 P 439. 

74 U. S.—Ex p. Simons, 247 U. S. 
231, 38 SCt 497, 62 L. ed. 1094. 

Cal.—Hall v. Imperial 
Super. Ct., 198 Cal. 378,,245 P 814; 
Lindsay- Strathmore frrs =; Dist! vz 
Tulare County Super. Ct., ‘182 Cal. 315; 
187 P 1056; Knox v. Riverside Coun- 
ty Super. Ct., (A,).-280 P 3875; Quat- 
man v. Glenn County Super. Ct., 64 
Cal. A. 203, 221 P 666. 

D. C.—Porter v. Gardner, 51 App. 

24 Minn. 


County 


154, 277 Fed. 556. 
iqbtinn. State v. Wilcox, 
Mo.—State v. Missouri Workmen’s 
Se apo sero SC Commn., 8 SW (2d) 
Mont.—State v. Silver Bow County 
Second Judicial Dist. Ct. 76 Mont, 
495, 248 P 213. 
Utah.—Barnes Vie luehi City, 279 PP 
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plained of are clearly beyond the jurisdiction of the 
inferior court or tribunal, and must ultimately be 
held to have been mistaken, prohibition should issue 
before the party aggrieved is put to the difficulties 
that would be raised, and the court to the incon- 
venience that would ensue, by permitting such pro- 
ceedings to continue.7® So likewise, even though an- 
other adequate remedy is available to the party ag- 
grieved, prohibition may nevertheless be granted 
where it is deemed to be in the public interest to put 
at rest the question of jurisdiction presented by the 
application, at the earliest possible moment.7® 

Law or equity. The existing remedy which may 
preclude the issuance of a writ of prohibition may be 
either at law or in equity.77 

Absence of other adequate remedy. In the absence 
of constitutional or statutory provisions enlarging 
the seope of the remedy as it existed at common 
law,‘ the absence of any other adequate remedy is 
not of itself sufficient ground to authorize a writ of 
prohibition if the court has jurisdiction.7® If the 
action complained of is one within the jurisdiction of 
the court sought to be restrained, the mere fact that 
provision has not been made for a review thereof by 
appeal or otherwise affords no ground for prohibi- 
tion.*° A fortiori, prohibition will not lie merely 
because the right of appeal, or the court to which an 
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appeal, if taken, should be perfected, is not clearly 
granted or pointed out.’ 

[§ 57] 2. Adequacy of Remedy. Prohibition may 
issue notwithstanding another remedy for the griey- 
ance complained of is available if such other rem- 


‘edy would not afford complete and adequate relief.*? 
‘To be adequate the concurrent remedy must be suffi- 


cient to afford the relief the case demands.’ . While 
it has been asserted that prohibition will be granted 
where the remedy available is insufficient to prevent 
immediate injury or hardship to the party ag- 
grieved,** particularly in criminal ecases,’* there is 
no general rule by which the adequacy or inadequacy 
of a remedy can be ascertained.’ Whether a rem- 
edy is adequate or not is a question resting within the 
sound diseretion of the court to which application 
for relief is made,*’? and is to be determined on the 
facts of each particular case.8* The court may prop- 
erly consider the expense involved in the prosecu- 
tion of other remedies,°% or the delay®® or inecon- 
venience®! incident thereto. The fact that the ac- 
tion complained of is about to be taken in violation of 
express statutory provisions may be considered.®? 
It is also proper to consider the effect of the prosecu- 
tion of such remedy on the rights of third persons. 
However, the adequacy of a concurrent remedy does 
not depend on, and is not tested merely by, the ex- 


878. 
Wis.—State vy. La Crosse County 
Cir. Ct., 177 Wis. 548, 188 NW 645. 
B. C.—Camosun Commercial ys 


Ltd. v. Garetson, 20 B. C. 448, 
WestWkly 219. 

75. Ex p. Peterson, 253 U. S. 300, 
40 SCt 5438, 64 L. ed. 919; Ex pp. 


Simons, 247 U. S. 231, 38 SCt 497, 62 
L. ed. 1094;: Hall v. Imperial County 
Super: / Ct., 198) Cal. 373;7-245' PB 844; 
Davis v. Alameda County Super. Ct., 
184 Cal. 691, 195 P 390; Knox v. Riv- 
erside County Super. Ct., (Cal. A.) 
280 P 375; Brown v. San Francisco 
Super. Ct., (Cal. A.) 275 P 811. 

76, Porter v. Gardner, 51*App. (D. 
C.)- 154, 277 Fed. 556; State v. Mis- 
souri Workmen’s Compensation 
Commn., (Mo.) 8 SW (2d) 897. 

77. Ala.—Kelton v. Sibley-Menge 
Brick, etc., Co., 56 S 1023; Kelton v. 
Tavel, 174 Ala. 259, 56 S 1021. 

Mass.—Kilty v. Hartford, etc., St. 
R. Co., 184 Mass. 310, 68 NE 236; Ja- 
quith v. Fuller, 167 Mass. 123, 45 NE 
54, 

N. Y.—Peo. v. Hagarty, 209 App. 
Div. 832, 205 NYS 195 [app dism 238 
N. Y. 621 mem, 144 NE 917 mem]; 
Peo. v. Grogan, 3'N. Y. Cr. 335. 

Oh.—State v. Duffy, 114 Oh. St. 702, 
152 NE 656; State v. Perry, 113 Oh. 
St. 641, 150 NE 78; State v. Roetting- 
Src OLOns AY ATs to LINE 7 Cae 0 

Wis.—State v. Evans, 88 Wis. 255, 
60 NW 433. 

[a] For example, where a bank 
was sued in assumpsit and pleaded 
the general issue and gave notice of 
set-off,'and while the suit was pending 
plaintiff in assumpsit filed a bill 
against the bank and its cashier for 
an accounting, and the bank’s plea to 
the jurisdiction setting up the pend- 
ency of the action at law was over- 
ruled and complainant elected to pro- 
ceed in chancery, and an ,appeal from 
‘the order overruling the bank’s plea 
was dismissed as from a nonappeala- 
ble order, a writ of prohibition will 
not issue-to restrain the judge and 
complainant from proceeding with the 
chancery suit in which all the ques- 
tions raised by the bank could be de- 
termined. Port Huron Say. Bank v. 
St. Clair Cir. Judge, 147 Mich. 551, 111 
NW 202. 

78. See infra § 87. 

79. Crill v. State Road’ Dept., 96 
Pla. 110, 117:-S 795; State v. Lamib, 
237 Mo. 487, 141 SW 665 (the supreme 
court,‘'on application for a writ. of 


prohibition against a circuit judge, 
in a case begun by the state, on the 
relation of the prosecuting attorney 
of a county, to abate a public nui- 
sance, wherein a temporary injunction 
has been granted without the giving 
of a bond, will closely scrutinize the 
proceedings of the circuit judge, and 
grant the writ where’it clearly ap- 
pears that a legal wrong is about to 
be committed, for which there is no 
other adequate remedy); Peo. v. New 
York Municipal Ct., 162 App. Div. 477, 
147 NYS 615 [aff 212 N. Y. 595 mem, 
106 NE 1039 mem]. But see State v. 
Fleckinger, 150 La. 479, 98-S 115 (as 
the state has no appeal in criminal 
cases, the district attorney properly 
invoked the supervisory jurisdiction 
of the supreme court by application 
for writs of certiorari and prohibition, 
where the lower court ordered the re- 
turn to defendant of documentary evi- 
dence claimed to have been illegally 
seized). 

80. U. S.—Ex p. Detroit River 
Ferry Co., 104 U. S. 519, 26 L. ed. 815. 

Ky.—Standard Oil Co. v. Linn, 32 
SW 932,17 KyL 832. 
= La.—In re Theriot, 117 La. 532, 40 

93. 

Wash.—State v. King County Super. 
Ci se Wasi aiOb, 29 ub. eke 

W. Va.—Powhatan Coal, ete., Co. v. 
Ritz. G0" W.Va, 990,100) (OH) 25; Ao 
LRANS 1225. 


81. Case v. Tulsa, 88 Okl. 233, 212 
P 993. 
82. Ariz.—Van Dyke v. Gila Coun- 


ty Super. Ct., 24 Ariz. 508, 211 P 576; 
Johnson y. Betts, 21 Ariz. 365, 188 P 
271. 

Cal.—Consolidated Adjustment Co. 
v. Sonoma County Super. Ct., 189 Cal. 
92, 207 P 552; Finkle’ vy. San Ber- 
nardino County ‘Super. Ct., 71 Cal. A. 
97, 234 P 432; Reclamation Dist. No. 
108 v. Ash, 58 Cal. A. 238, 208 P 394. 

Me.—Curtis v. Cornish, 109 Me. 384, 
84 A 799; Norton v. Emery, 108 Me. 
492,81 ‘A671. * 

Minn.—State v. Johnson, 173 Minn. 
271, 217 NW 351. 

Mo.—State v. Hall, 17 SW (2d) 935; 
State v. Marshall, 183 Mo, A. 593, 167 
SW 1050. 


Okl.—Tulsa v. Corporation Commn., 


96 Okl. 180, 221 P 1000; Oklahoma 
City v. Corporation Commn., 80 Okl. 
194, 195 P 498; Atchison, etc., R. Co. 
v. Love, 29 Okl. 738,119 P 207. 

83. State v; Jones, 274 Mo. 374, 202 
SW 1117; State v. Aloe; 152°Mo. 466, 


54 SW 494, 47 LRA 393; State v. 
Elkin, 130 Mo. 90, 30 SW 333, 31 SW 
1037; State v. Cline, 85 Mo. A. 628; 
Keefe v. Carbon County Dist. Ct., 16 
Wyo. 381, 94 P 459. 

84. Pioneer Tel., ete., Co. v. Bar- 
tlesville, 27 Okl. 214, 111 P 207. 

85. Pioneer Tel., etc., Co. v. Bar- 
tlesville, supra. 

86. Pioneer Tel., ete., Co. v. Bar- 
tlesville, supra; Evans v. Willis, 22 
Okl. 310, 97 P 1047, 19 LRANS 1050, 
18 AnnCas 258. 

87. Elberta Oil Co. v. Kings Coun- 
tye SUREr, Gt Wt Cals Avy L423 0 eee 


88. Consolidated Adjustment Co. v. 
Sonoma County Super. Ct., 189 Cal. 
92, 207 P 552; Andrews v. Los An- 
geles County Super. Ct., (Cal. A.) 284 
P 494; Brown v. San Franciseo Super. 
Cty (Cake A.) £25. P Sits Staten. 
Miller, 316 Mo. 372, 289 SW 898; State 
v. Jones, 274 Mo. 374, 202 SW 1117; 
State v. Elkin, 130 Mo. 90, 30 SW 
333, 31 SW 10387; .Pioneer Tel., etc., 
oe v. Bartlesville, 27 Okl. 214, 111 P 

89. Consolidated Adjustment Co. v. 
Sonoma County Super. Ct., 189 Cal. 
92, 207 P 552; State v. Natrona Coun- 
ty Highth Judicial Dist. Ct., 34 Wyo. 
288, 243 P 123. 

90. Cal.—Consolidated Adjustment 
Co. v. Sonoma County Super. Ct., 189 
Cal. 92, 207 P 552; Terrell v. Santa 
Clara County Super. Ct., 6 Cal. Unrep. 
Cas. 3985) 602P) 38: ‘ 


Colo.—McInerney vy. Denver, 17 
Colo. 302, 29 P 516. 
Ida.—Cronan v. Kootenai County 


Dist. Ct., 15 Ida. 184, 96 P 768. 

La.—State v. Judge New Orleans 
Commercial Ct., 4 Rob. 48. 

Mo.—State v. Jones, 274 Mo. 374, 
202 SW 1117; State v.. Denton, 128 
Mo. A. 304, 107 SW 446. ‘ 

Utah.—Peo. v. Carrington, 5 Utah 
Bele ine 135. 

Wash.—State v. Yakima County 
Super. Ct., 4 Wash. 30, 29 P 764. 

Wis.—State v. Eau Claire County 
Gir. ‘Ct.j;097 Wisi, dy 72 NIW 1935) 65 
AmSR 90, 38 LRA 554. 

91. Consolidated Adjustment Co. vy. 
Sonoma County Super. Ct., 189 Cal 
925207 P 562: 


92. State v. Jones, 274 Mo. 374, 202 
Sw. 1117. ‘ 
93. . Porter v. Gardner, 51-App. (D. 


C.) 154, 277 Fed. 556; State v. Spen- 
cer, 166 Mo. 271, 65 SW 981. 


? 


684 [50 C.J.] 


pense,®* delay,®®> hardships,®® or inconvenience®? in- 
Even an indirect and incon- 
venient remedy may be sufficient to prevent the is- 
“speedy,” within 
the meaning of a statute authorizing prohibition 
where there is not “a plain, speedy, and adequate 
remedy in the ordinary course of law,” 
in mind the subject matter involved, it can be pur- 
sued with expedition and without essential detriment 


volved in resorting to it. 


suance of the writ.%8 


94. Pioneer Tel., etc., Co. v. Bar- 
tlesville, 27 Okl. 214,111 P 207; Evans 
Val Vallis, 722. Oki: (3105497) Po 4ai.. 19 
LRANS 1050, 18 AnnCas 258; State 
v. King County Super. Ct., 30 Wash. 
700, 71 P 648. 

95. State v. McQuillan, 246 Mo. 
517, 152 SW 347; State v. Shelton, 238 
Mo. 281, 142 SW 417; .Pioneer Tel., 
etc., Co. v. Bartlesville, 27 Okl. 214, 
111 P 207; Evans v. Willis, 22 Okl. 
30,097 PY1047° 19 LRANS'*1050,)°18 
AnnCas 258. 


96. State v. McQuillin, 246 Mo. 517, 
152 SW 347. 
97. Jackson v. Calhoun, 156 Ga. 


756, 120 SE 114; Willman v. Alturas 
County Dist: Ct. 4/Iday 115 35°) RP 692. 
Pioneer Tel., etc., Co. v. Bartlesville, 
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Ct.,, 92--Cal. A. 428, 268; P 374, L081; 
Colma Vegetable Assoc. v. San Fran- 
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to the party aggrieved,®® and is neither “speedy” nor 
“adequate” if its slowness is likely to produce im- 
mediate injury or mischief. 

[§ 58] 3. Appeal or Writ of Error—a. In Gen- 
Prohibition will not ordinarily be granted 
where the usual modes of review by appeal or writ of 
error furnish an adequate remedy for the correction 
of an injury resulting from the unauthorized> exer- 
cise of judicial. power.? 


Nor will prohibition ordi- 
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narily be granted where the party aggrieved has in- 
stituted proceedings to review the action complained 
of and such proceedings are pending and undeter- 
mined when application for prohibition is made,? 
particularly if such proceedings are pending in the 
court in which prohibition is sought. 
court may, in the exercise of a sound discretion, 


grant prohibition notwithstanding 
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perior: Ct, 48—°R.° 3: 194, (110 A’ “605; 
Caldarone v. Hebert, 35 R. I. 160, 85 
A 940. 

S. C.—Holladay v. Hodge, 84 S. C. 
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S. D.—Brandon Sav. Bank v. Swan- 
son, 222 NW 660; State v. Beadle 
County Cir. Ct., 43'S: D221 S79 NW 
691; Chicago, etc., R. Co. v. Dough- 
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Utah.—Oldroyd v. McCrea, 65 Utah 
142, 235 P 580, 40 ALR 230; Bank- 
ers’ Trust Co. v. Weber County Dist. 
Ct., 62> Utah 432, 220 P 708; Union 
Portland Cement Co. v. State Public 
Utilities Commn., 56 Utah 175, 189 
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Co. v. State Public Utilities Commn., 
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LTS SOR PR) OUT Peo ve Hilts, b=Uitah 
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Wash.—State v. Denney, 150 Wash. 
690, 274 P 791; State v. Spokane 
County Super. Ct., 149 Wash. 50, 270 
P 128; State v. King County Super. 
Ct., 148 Wash. 610, 270 P 126; State 
v. King County Super. Ct., 139 Wash. 
449) 9247 PISS 79 State. v2 lhurston 
County Super. Ct., 138 Wash. 376, 244 
P 734; State v. King County Super. 
Ct., 135 Wash. 344, 237 P 717; State 
v. Paul, 134 Wash. 415, 235 P 960; 
State v. Cowlitz County Super. Ct., 
122 Wash. 555, 211 P 764; State v. 
King County Super. Ct., 120 Wash. 
398, 207 P 960; State v. King County 
Super. Ct., 112 Wash. 501, 192 P 937; 
State v. Spokane County Super. Ct., 
95 Wash. 447, 164 P 63; State v. 
Wright, 76 Wash. 383, 136 P 482; 
State v. King County Super. Ct., 73 
Wash. 296, 131 P 816; State v. King 
County Super. Ct., 63 Wash. 312, 115 
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94 P 472; State v. Hinkle, 47 Wash. 
156, 91 P 640; State v. Mason County 
Super, Ct:, 47 Wash. 154, 91 P 639); 


State v. King County Super. Ct., 41 


an adequate remedy by appeal.® 
held that the existence of a remedy by appeal does 
not preclude the grant of prohibition where the pro- 
ceedings sought to be restrained must ultimately be 
held to have been required under a mistake,® or 
where it is deemed to be in the public interest to set- 
tle the jurisdictional question involved at the earliest 
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Moore, 23 Wash. 115; 62 P 441; State 
v. Hogg, 22 Wash. 646, 62 P 143; 
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Wis.—State v. Milwaukee County 
Cire "Ct 184" Wis.) cls 9 OF IN Worn 
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Que.—Levallee v. Judges des Sess. 
de la Paix, 40 Que. K. B. 175, 45 
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“Prohibition, however, will not or- 
dinarily be granted where the usual 
modes of review by appeal or writ 
of error furnish an adequate and ef- 
ficient remedy for the correction of 
an injury resulting from the unau- 
thorized exercise of judicial power.” 


St.) Wouis}) etc RK. Coss v. awWicane aco 
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487, 149 NE 697. 
4 State v. Vickery, 121 Oh. St. 49, 
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[granting writs of prohibition sub 
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88 SCt 497, 62 L. ed. 1094. 

Cal.—Knox v. Riverside County Su- 
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San Francisco Super. €t.,” CA:) (275 
P 811; Craycroft v. Kern County Su- 
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5, 169 SW 530. 
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56 S 273. 

Minn.—State v. Wilcox, 24 Minn. 
143. 
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Wash. 27, 135 P 494. 
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Sct 497, 62 L. ed. 1094; Hall v. Im- 
perial County Super. Ct., 198 Cal. 373, 
245 P 814. 

{a] Acts of disqualified judge.— 
Prohibition may issue to prevent the 
making of findings and the entry of 
judgment thereon by a disqualified 
judge, notwithstanding the availabil- 
ity of remedy by appeal. Hall v. Im- 
perial County Super. Ct., 198 Cal. 373, 
245 P 814. 

7. Porter v. Gardner, 51 App. (D. 
D.) 154, 277 Fed. 556; State v. Mis- 


souri Workmen’s Compensation 
Commn., (Mo.) 8 SW (2d) 897. 
{a] Rule applied.—(1) Prohibition 


may issue to restrain a workmen’s 
compensation commission from exer- 
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Prohibition will not serve as second appeal, after 
the adverse termination of the only appeal given by 


statute.® 


[§ 59] b. Adequacy of Remedy. The right to 
prohibition is defeated, not by the existence, but 
by the adequacy, of the remedy by appeal.® 
hibition is properly granted if the remedy by ap- 
Thus prohibition may be 
granted notwithstanding the existence of a reme- 


peal is imadequate.?° 


PROHIBITION 


cad 


[§§ 58-59 


dy would result in injury to the rights of third 
persons,!! or would involve the destruction of rights 


of the party aggrieved which could not be restored,*? 


Pro- 


dy by appeal where the prosecution of that reme- 


cising jurisdiction beyond that con- 
ferred upon it by law, notwithstand- 
ing the party aggrieved in the par- 
ticular case could have had an ade- 
quate review of the findings and rul- 
ings of the commission, where the 
act creating tlhe commission and de- 
fining its powers is new and it ap- 
pears that the operations of the com- 
mission may be delayed in numerous 
instances awaiting judicial construc- 
tion of its provisions. State v. Mis- 
souri Workmen’s Compensation 
Commn., (Mo.) 8 SW (2d) 897. (2) 
Where it clearly appears that, in as- 
suming jurisdiction of possessory 
proceedings instituted by the owner 
against a tenant, a court is acting 
beyond its powers, and that pending 
determination of a review of such ac- 
tion by writ of error many other ten- 
ants might be subjected to unneces- 
sary trouble and expense in defend- 
ing similar proceedings, prohibition 
may be granted notwithstanding ap- 


plicant thereof has an adequate 
remedy by writ of error. Porter v. 
Gardner; 51 App. (D. C.) 154, 277 
Fed. 556. 


8. Valentine v. San Francisco Po- 
lice Ct., 141.Cal. 615, 75 P- 336. 

9. Monette Road Impr. Dist. v. 
144° Arkin 169,, 222,°SW 159; 
Gloyd v. Los Angeles County Super. 
bp 440Cals A; 139, 185. P9953.' Fleece 
v. Shackelford, 204 Ky. 841, 265 SW 
State v. Jackson, 58 Mont. 90, 
2 


. S.—Osage. Oil, etc., Co. v. 
Continental Oil Co., 34 F. (2d) 585. 
Ala.—State v. McCord, 203 Ala. 
347, 83 S 71; Ex p. State, 200 Ala. 15, 
75 S 327; Ex p. Montgomery Light, 
ete., Co., 187 Ala. 376, 65 S 403. 
Ariz.—Tempe v. Maricopa County 
Super. Ct., 262 P 1005; Johnson v. 
Betts, 21 Ariz. 365, 188 P 271. 
Cal.—United Security Bank, etc., 
Co. v. Orange County Super. Ct., 270 
P 184; State Dept. of Public Works 
v. Siskiyou County Super. Ct., 197 Cal. 
215, 239 P 1076; A: G. Col Co. v. Santa 
Clara County Super. Ct., 196 Cal. 604, 
238 P 926; Jacobsen v. Sonoma Coun- 
ty Super. €t., 192. Cal. 319, 219. P 986, 
29 ALR 1399; Davis v. Alameda 
County Super. Ct., 184 Cal. 691, 195 
P 39C; Elliott v. San Bernardino 
County Super. Ct., 168 Cal. 727, 145 P 
101; Dungan v. Fresno County Super. 
Ct., 149 Cal. 98, 84 P 767, 117 AmSR 
119; Glide v. Yolo County Super. Ct., 
147 Cal. 21, 81 P 225; White v. San 
Francisco Super. Ct., 126 Cal. 246, 58 
P 450; Havemeyer v. San Francisco 
Super. Ct.,.84 Cal. 327, 24 P 121, 18 
‘AmSR 192, 10 LRA 627; Melick ‘v. 
Los Angeles County Super. Ct., (A.) 
269 P 746; Pasadena v. Los Angeles 
County Super. Ct., 92 Cal. A. 523, 268 
P 664; Weintraub v. Los Angeles 
County Super. Ct., 91 Cal. A. 763, 267 
P 733; Chaplin v. Los Angeles Coun- 
ty Suver..Ct., 81)Cal. A... 367, 52530 P 
954; Westinghouse Electric, etc., Co. 
v. Corcoran Tp..Justice’s, Ct.; 79) Cal. 
A. 759, 250 P 1104; Fletcher v. Sac- 
ramento County Super. Ct., 79 Cal. 
A. 468, 250 P 195; Elberta Oil Co. v. 
Kings County Super. Ct., 74 Cal. A. 
114, 239 P 415; Lieberman v. Orange 
County Super. Ct., 72 Cal: A: 8) 236 
P 570: Northcutt v. Los Angeles 
County Super. Ct., 66 Cal. A. 350, 226 
P 25; Quatman v. Glenn County Su- 
per. Ct., 64 Cal. A. 203, 221 P 666; 
Hammons v. Los Angeles County Su- 


per. Ct, 63: Cal. A. 700,..219.-P..1037; 
Dell v. San Diego County Super. Ct., 
53 Cal. A. 436, 200 P 85; Colyear v. 
Los Angeles County Super. Ct., 
Cal. A. 462, 181 P 74; Peo. v. Everett, 
SiCalk SA! 430, 99 BP 27150. Priming Vv: 
Shasta County Super. Ct., 3 Cal. A. 
208, 84 P 786. 
_ Colo.—Peo. v. Second Judicial Dist. 
Ct... 32 ‘Colo, 15:47 4 (P896: 
Hawaii.Oyama v. Stuart, 22 Ha- 
wali 693, 697 [cit Cyc]. 
Ida.—Hultner-Wallner v. Feather- 
stone, 283 P 42; Spivey v. Ada Coun- 
ty Third Judicial. Dist: Ct., 37 Ida. 
774, 219 P 203; Cronan v. Kootenai 
County First Judicial Dist. Ct., 15 


Ida. 184, 96 P 768. 

Ky.—Potter yv. Gardner, 222 Ky. 
487, 1 SW (2d) 537; Rush v. Childers, 
209 Ky. 119, 272 SW 404; Fleece v. 
Shackelford, 204 Ky. 841, 265 SW 460; 
Equitable L. Assur. Soc. v. Hardin, 
L6G Gy ol, Li. Siw 11553) Rush v. 
Denhardt, 138 Ky. 238, 127 SW 785, 
AnnCas1912A 1199; Hindman Vv. 
Toney. 97 Ky. 413, 30 SW 1006, 17 
KyL 286; Hargis v. Parker, 85 SW 
705, 27 Kyl 441, 69 LRA 270. 

La.—Lavoy: v. Toye Bros. Auto, 
ete., Co., 159 La: 209, 105 S 292; Runk- 
el v. Auto Repair, etc., Co., 147 La. 
1030, 86 S 483; Gretna v. Bailey, 140 
La. 138635 A2 wSip996 Theriay etes aR: 
Co. v. Morgan’s Louisiana, etc., R., 
etc., Co., 129 La. 492, 56 S 417; State 
v. Twenty-First Judicial Dist. Demo- 
craue Committee, 122 La. 83, 47 S 

5. 

Minn.—State v. Johnson, 173 Minn. 
291, 217 NW 351. 
se eran er v. Morrison, 57 Miss. 

Mo.—State v. Wood, 316 Mo. 1032, 
292 .SW 510335 Scarritt, Hst.. Co.” v. 
Johnson, 303 Mo. 664, 262 SW 3873; 
State v. Denton, 229 Mo. 187, 129 SW 
709, 188 AmSR 417; State v. Aloe, 
152 Mo. 466, 54 SW 494, 47 LRA 393; 
State v. Porterfield, (A.) 6 SW (2d) 
47; State v. Montgomery, 221 Mo. A. 
1043, 295 SW 824; State v. Calhoun, 
(A.) 234 SW 855; State v. Burney, 
193 Mo. A. 326, 186 SW 238; State v. 
Denton, 128 Mo. A. 304, 107 SW 446; 
State v. Allen, 45 Mo. A. 551. 

Mont.—State v. Missoula County 
Fourth Judicial Dist. Ct., 70 Mont. 
202, 224 P 866; State v. Silver Bow 
County Second Judicial Dist. Ct., 69 
Mont, 167, 224 P 289; State v. Park 
County Sixth Judicial Dist. Ct., 67 
Mont. 164, 215 P 240; State v. Silver 
Bow County Dist. Ct., 57 Mont. 517, 
189 _ P.233,,9. ALR /1212. 

Nev.—Gordon vy. Nye County Fifth 
Judicial Dist. Ct., 36 Nev. 1, 131 P 
134, 44 LRANS 1078; Bell v. First 
Judicial Dist. Ct., 28 Nev. 280, 81 P 
875, 1183 AmSR 854, 1 LRANS 843, 

N. M.—Crist v. Abbott, 22 N. M. 
417, 163 P 1085; State v. Medler, 19 
N. M. 252, 142 P 376; Lincoln-Lucky, 
etc., Min. Co. v. New Mexico First 
yraieial Dist. 'Ct...7%.N. M. 486) 38 iP 
80. 


R. I.—McLaughlin v. McLaughlin, 
44 R. 1. 429, 117 A 649, 

S. D.-—Gates v. McGee, 15 S. D. 247, 
88 NW 115. 

Utah.—Oldroyd v. McCrea, 65 Utah 
142, 235 P 580, 40 ALR 230; Burke 
Van Knox, i59e9Uitah ~ 596) 5.20.6 pate 
LE ee v. Morgan, 48 Utah 405, 160 P 


Wash.—State v. Snohomish County 
Super. Ct., 145 Wash. 532, 261 P 97; 


or would subject him to danger of penalties for dis- 
obedience of the orders complained of. 
the remedy by appeal is adequate rests in the sound 
discretion of the court to which application is made.*# 
In determining that question a court may properly 
take into consideration the expense,*® inconven- 


Whether 


State v. Spokane County Super. Ct., 
LIOM Wash: (49). 180 Pe TOS. SLace mas 
Grant County Super. Ct., 97 Wash. 
858, 166 P 630, LRA1917F 905; State 
v. Thurston County Super. Ct., 86 
Wash. 685, 151 P 108; State v. Kit- 
titas County Super. Ct., 84 Wash. 392. 
146 P 834; State v. King County Su- 
per. Ct 74 Washes 689.) 1342 Pe ilsis 
State v. King County Super. Ct., 73 
Wash. 296, 131 P 816; State v. King 
County Super. Ct., 67 Wash. 370, 121 
P 836; State v. King County Super. 
Ct., 67 Wash. 37, 120 P 861, LRA1915C 
287, AnnCas1913D 78; State v. Pierce 
County Super. Ct., 50 Wash. 650, 97 
PSs. aks 

Wyo.—State v. Natrona County 
Highth Judicial Dist. Ct., 39 Wyo. 24, 
269 P 35; State v. Park County Fifth 
ie Dist. Ct., 38 Wyo. 427, 267 P 
a 5 

11. Porter v. Gardner, 51 App. (D. 
C.) 154, 277 Fed. 556; State v. Spenc- 
er, 166 Mo. 271, 65 SW 981. 

{a] Thus, where the order of a 
court in an election contest attempts 
to expose the manner in which voters 
exercise their right of franchise, by 
authorizing comparison of the bal- 
lots with the voting lists, the dam- 
age to the voters cannot be repaired 
by appeal or writ of error, and such 
order is therefore properly review- 
able on a writ of. prohibition. tate 
v. Spencer, 166 Mo. 271, 65 SW 981. 

12. Jacobsen v. Sonoma County 
Super. Ct., 192 Cal. 319, 219 P 986, 29 
ALR 1399; State v. Denton, 229 Mo. 
187, 129 SW 709, 138 AmSR 417, 

13. State v.- King County Super. 
Ct., 67 Wash. 37, 120 P 861, LRAI915C 
287, AnnCas1913D 78. 

14 A. G. Col Co. v. Santa Clara. 
County Super. Ct., 196 Cal. 604, 238 
P 926; Elberta Oil Co. v. Kings Coun- 
ty Super. Ct:, 74. Cal. As 114; 239 -P 
415; Fleece v. Shackelford, 204 Ky. 
841. 265 SW 460. 

15... A. G. Col Co: v.. Santa ‘Clara 
County Super. Ct., 196 Cal. 604, 238 P 
926; Consolidated Adjustment Co. v. 
Sonoma County Super. Ct., 189 Cal. 
92, 207 P 552; Davis v. Alameda Coun- 
ty) SuperrTCt... US4 Cale 691; 295 Pe 
390; Ophir Silver Min. Co. v. San 
Francisco Super. Ct., 147 Cal. 467, 82 
P70, 3 AnnCas 340; Hammons vy. Los 
Angeles County Super. Ct., 63 Cal. 
A. 700, 219 P 1037; Fleece v. Shackel- 
ford, 204 Ky. 841, 265 SW 460; State 
v. Eby, 170 Mo. 497, 71 SW 52; Ham- 
mond v. New Mexico Highth Judicial 
Dist. Ct., 30 N. M. 130, 228 P 758, 39 
ALR 1490. 

[a] Rule applied.—(1) Prohibi- 
tion will lie where the remedy by ap- 
peal is wholely inadequate for the 
reason that the greater amount of 
the expense incident to pursuing such 
remedy cannot be recovered as legal 
costs. Ophir Silver Min. Co. v. San 
Francisco Super. Ct., 147 Cal. 467, 82 
P 70. (2) Where-the reiators for a 
writ of prohibition would have been 
compelled, in case they failed to ob- 
tain the relief prayed, to defend one 
thousand two hundred and three mis- 
demeanor cases, and if defeated ap- 
peal at a cost aggregating twelve 
thousand three hundred dollars, as 
well as counsel fees, the remedy of 
submitting to trial and then appeal- 
ing, although available, was held to 
be so inadequate as to justify the ap- 
plication for prohibition. State vy. 
Eby, 170 Mo. 497, 71 SW 52. 
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ience,*® or delay” incident to pursuing such remedy. 
However, the adequacy of the remedy by appeal does 
not depend on, and is not tested merely by, the de- 
lay,*® expense,+® or inconvenience?° incident thereto. 
This is so, even though a constitutional provision pro- 
vides that justice shall be administered without. de- 
lay.?1 It has been held that an existing remedy by 
appeal is not rendered inadequate merely because it 
would lie only to a court which had once decided the 
matter adversely to the petitioner,?? or by the fact 
that it has become inefficacious through the neglect of 
Nor is the remedy by 
appeal rendered inadequate by the fact that whether 
the judgment appealed from would be superseded 
pending the appeal is a matter resting within the 
discretion of the appellate court,?4 or by the fact that 
the aggrieved party, by reason of his financial condi- 
tion, is unable to give an undertaking which would 
fully protect his rights during the pendency of the 
It is not the financial ability of the party 
aggrieved that determines whether there is an ade- 
quate remedy by appeal, but whether the right of ap- 


the party seeking relief.2* 


appeal.?® 


1G.) Al -G. Col'Co, ve Santa ‘Clara. 
County Super. Ct., 196 Cal. 604, 238 


P 926 

17. Fleece v. Shackelford, 204 Ky. 
841, 265 SW 460; Gates v. McGee, 15 
S. D. 247, 88 NW 115; State v. Park 
County Fifth Judicial Dist. Ct., 38 
Wyo. 427, 267 P 1060. 

18. Natatorium Co. v. Erb, 34 Ida. 
209, 200 P 348; State v. Shelton, 238 
Mo. 281, 142 SW 417; Peo. v. Hend- 
rick, 215 N. Y. 339, 350, 109 NE 486; 
State v. King County Super. Ct., 73 
Wash. 296, 131 P 816; State v. Mason 
County Super. Ct., 47 Wash. 154, 91 
P 639; State v. King County Super. 
Ct., 30 Wash. 700, 71 P 648. 

“The efficacy of the right to appeal 
is not to be doubted because the ne- 
cessity for correcting error in that 
manner may result in delay before 
rights are finally established.” Peo. 
v. Hendrick, supra. 

[a] Thus (1) that the relief by 
appeal under Code Civ. Proc. § 2058 
1o the people, aggrieved by the ac- 
tion of the judge, hearing habeas cor- 
pus proceedings to determine the san- 
ity of one committed to a hospital for 
the criminally insane, in impaneling 
a jury to aid in determining such is- 

“gue, would cause delay was not 
ground for prohibition to restrain 
such impanelment. Peo. v. Hend- 
rick, 215 N. Y. 339, 109 NE 486. (2) 
On application for prohibition against 
a personal injury action, facts that 
the action was brought several years 
after the accident and that a remand 
on appeal would make a subsequent 
trial so long after the accident as 
to endanger fairness are not suffi- 
cient to justify the court in deter- 
mining a question raised as to the 
lower court’s jurisdiction. Rush v. 
Childers, 209 Ky. 119, 272 SW 404. 

19. Natatorium Co. v. Erb, 34 Ida. 
209, 200 P 348; Chicago, etc., R. Co. 
v. Dougherty, 39 S. D. 147, 163 NW 
715; State v. King County Super. Ct., 
73. Wash. 296, 231 PP. 816; State v. 
Mason County Super. Ct., 47 Wash. 
154, 91 P 639; State v. King County 
Super. Ct., 30 Wash. 700, 71 P 648. 

20. Natatorium Co. v. Erb, 34 Ida. 
209, 200° P_ 348; State v. * Roehrig, 
(Mo.) 19 SW (2d) 626; Chicago, etc., 
RCo vewbourherty, 30) SS.) i. 147, 
163 NW 715; State v. King County 
Super. 


[a] Rule applied.—Merely 
cause it would be more convenient for 
relator to try«the case on a writ of 
prohibition than to invoke statutory 
provisions to revive the judgment 
and continue the lien, as provided by 
Rev. St. (1919) $$ 1557, 1593, 1596, 
and § 1607, for issuance of execution, 
and appeal from adverse judgment, 
is not a sufficient ground for the is- 
suance of a writ of prohibition. State 
y. Roehrig, (Mo.) 19 SW (2d) 626, 
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the contrary.”° 


21. State v. Shelton, 238 Mo. 281, 
142 SW 417. 

22. Keith v. Santa Ana Recorder’s 
Ci nIaCalro Ay 8800 995k. AiG} 

23. Ex p. Cooper, 143 U. S. 472, 12 
SCt 453, 36 L. ed. 232; State v. Pierce 
Donnie Super. Ct., 65 Wash. 457, 118 

344, 


[a] Failure to file stay bond.—Re- 
lator, being entitled to a review of 
the trial court’s refusal to set aside 
a default judgment on appeal, was 
not entitled to a writ of prohibition 
to restrain the trial judge from tak- 
ing any subsequent action in the case, 
because appeal would not afford re- 
lator an adequate remedy, owing to 
his failure to file a stay bond. State 
v. Pierce County Super. Ct., 65 Wash. 
457, 118 P 344. 

24. Guadalupe County v. Fourth 
Judicial Dist. Ct., 29 N. M. 244, 223 
P 516. 

25. Dickerson v. Imperial County 
Super. Ct., 41 Cal. A. 534,:183 P 235; 
State v. Marshall County Dist. Ct., 46 
Okl. 654, 149 P 240. 

26. State v. Porterfield, 214 Mo. A. 
37, 253 SW 66. 

[a] Thus the fact that defend- 
ants’ duties as receivers of a cor- 
poration ‘had ended with their dis- 
charge, and that there are no funds 
left, is not ground for the contention 
that they had no adequate remedy 
by appeal from a decision that a court 
has jurisdiction of their persons in a 
personal injury action brought by a 
former employee of the company. 
State v. Porterfield, 214 Mo. A. 37, 253 
SW 66. 

27. Alexander v. Crollott, 199 U.S. 
580, 20"5Ct 161" 50 LE. edsi3h%, 

28. Ohio River Contract. Co. v. 
Gordon, 170 Ky. 412, 186 SW 178; 
White v. Kirby, 147 Ky. 496, 144 SW 
369. 

29. Chaplin v. Los Angeles Coun- 
ty. Super cet. SleCal. SAns6ie 20a) 


30. U. S—Smith v. Whitney, 116 
WENSP167316 4S CES 7.0) 920 Mie ed. 160A 

Ark.—Reed v. Bradford, 141 Ark. 
201, 217 SW 11. 

Cal.—Grant v. Los Angeles Super. 
Ct., 106 Cal. 324; 39 P 604; Felton 
Water Co. v. Santa Cruz County Su- 
per “Gti, $2 Cal. As 254 P 3915; 
Hill v. Los Angeles County Super. 
Ct, 21 Cal. A. 424,-131-P 106n. 

Colo.—Peo. v. De France, 29 Colo. 
309, 68 P 267. 

DeC=2U. “Skrv. Barnard; 29° App: 
431; U. S. vy. Kimball, 7 App. 499. 

Ga.—Heaton v. Hooper, 134 Ga. 
577, 68 SE 297; Montezuma v. Minor, 
Hart v. Taylor, 61 Ga. 


Cook County? Cir ct., 
173 Ill. 272,'50 NE 928; Peo. v. Bur- 
dett, 195 Tll. A. 255. 

Minn.—State v. Ward, 70 Minn. 58, 


[§ 60] 4. Certiorari. 
rari is available and affords an adequate means of re- 
dressing the grievance complained of, prohibition will 
not ordinarily lie,?° but the writ may issue in the 
discretion of the court notwithstanding a remedy by 
certiorari;*+ and further, to preclude the issuance of 
the writ the remedy by certiorari must be adequate.? 

[§ 61] 5. Writ of Review. 
remedy by way of a,writ of review may preclude the 
issuance of prohibition,*?? but not where the remedy 
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} peal exists and that remedy is in fact adequate.?°® 

Requirement of bond to perfect the appeal does not 
make that remedy any less adequate.27 

Appeal constituting appearance. 
an appeal upon the merits enters the appearance of 
defendant subjecting him to the jurisdiction of the 
court for all purposes does not, it has been held, 
prevent the remedy by appeal from being an ade- 
quate remedy, although the contention is that the 
court is proceeding without jurisdiction of the per- 
son of defendant;?* there is, however, authority to 


The fact that 


Where a remedy by eertio- 


The existence of a 


72 NW 825. 

Miss.—Crittenden v, Booneville, 92 
Miss. 277, 45 S 728, 1381 AmSR 518; 
Planters’ Ins. Co. vy. Cramer, 47 Miss. 


200. 

Mo.—State v. McQuillin, 262 Mo. 
256, 171 SW 72; State v. Stobie, 194 
Mo. 14, 92 SW 191; State v. Hick- 
man, 85 Mo. A. 198; State v. Bower- 
man, 40 Mo. A. 576. 

N. M.—Pickering v. Justice of 
Peace San Juan County Precinct No. 
ZG WN MST, ob 18 Pw G19: 

N. Y.—Peo. v. Russell, 49 Barb. 
351, 3 AbbPrNS 232; Peo. v. Butler, 
53 Misc. 366, 103 NYS 329; Peo. v. 
Clute, 42 HowPr 157; Peo. v. Seward, 
7 Wend. 518; Peo. v. Grogan, 3 N. Y. 
Cr 335. 

S. C.—Holladay v. Hodge, 84 S. C. 
91, 65 SE 952; State v. Kirkland, 41 
S. C. 29, 19 SE 215; Cooper v. Stocker, 


Wish On WE SEY 
Hills, 5 Utah 410, 


Utah.—Peo. v. 
16 P 405. 

Wash.—State v. Spokane County 
Super. Ct., 149 Wash. 50, 270 P 128; 
iis v. Moore, 23 Wash. 115, 62 P 


W. Va.—Johnston v. Hunter, 50 W. 
Va. 52, 40 SE 448; Davis v. Davis, 40 
W. Va. 464, 21 SE 906. 

Que.—Breton v. Landry, 13 Que. 
Super. 31; Montreal Abattoirs, Ltd. 
v. Cour du Recorder, 17 Que. Pr. 305. 

31. Macon v. Anderson, 155 Ga. 
COR aE LT (SER R5 3. 

[a] Absence of jurisdiction.—(1) 
The fact that remedy by certiorari 
will be open to a party after final 
judgment affords no reason for re- 
fusing a writ of prohibition where 
the tribunal has no jurisdiction of the 
case and timely objection on that 
ground was made. Connecticut River 
R. Co. v. Franklin County, 127 Mass. 
50, 34 AmR 338. (2) When the in- 
ferior court or tribunal is clearly 
without jurisdiction or acting in ex- 
cess of their jurisdiction, remedy by 
certiorari is not full and complete, 
and prohibition is the appropriate 
remedy. Macon v. Anderson, 155 Ga. 
607, 117 SH 753. 

[b] When both prohibition and 
certiorari will lie concurrently.—A 
proper proceeding to prevent a dis- 
qualified county judge from enter- 
taining a motion is by certiorari and 
prohibition from the district court, 
where it is the duty of the county 
judge, because of his disqualification, 
to certify the cause to the district 
court. Peo. v. Yuma County Dist. Ct., 
26 Colo. 226, 56 P 1115. 

32. Van Dyke v. Gila County Su- 
per. Ct., 24 Ariz. 508, 211 P 576; John- 
son v. Betts, 21 Ariz. 365, 188 P 271; 
Commercial Bank of Spanish Amer- 
ica v. San Francisco Super. Ct., 192 
Cal. 395, 220 P 422. 

33. Hayes v. Oceanside, 6 Cal. A. 
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is inadequate.*4 
[§ 62] 6. Mandamus. 


ance of prohibition.®® 
[§ 63] 7. Quo Warranto. Quo 


constitute an adequate remedy precluding the issu- 


ance of the writ of prohibition.?® 
[§ 64] 8. Habeas Corpus. 


[§ 65] 9. Injunction. 


junction.*® 
[§ 66] 10. Supersedeas. 


of writ of supersedeas.*° 


[§ 67] 11. Remedies Available before Inferior 
Before a writ of prohibition may 
issue it must appear that the party aggrieved has no 


Court or Tribunal. 


520, 92 P 492; Oldroyd v. McCrea, 
65 Utah 142, 935 P 580, 40 ALR 230; 
Union Portland Cement Co. v. State 
Public Utilities Commn., 56 Utah 175, 
189 P 593; Ogden Portland Cement 
Co. v. State Public Utilities Commn., 
56 Utah 139, 189 P 598. 

34. Melick v. Los Angeles County 
Super, Ct., (Cal) A.) 269° P 7465) Bill 
v. Los Angeles County Super. Ct., 21 
Call Awe 42a eld ie DOGIs Me Staten nn: 
Pierce County Super. Ct., 50 Wash. 

Booneville, 


650) 97 P78. 

85. Crittenden ‘v. 92 
Miss! 277, 45-S°723, 131 AmSR 518. 

State v. Axness, BlaiSwebs £25, 

139 NW 7913 Davenport, v. Elrod, 20 
S. DS 567.7107 NW 833. 

Trial of title to office see infra § 82. 

37. Wessels v. Mendocino Coun- 
ty Super. Ct., 200 Cal. 403, 253 P 135; 
Commercial Bank of Spanish America 
vy. San Francisco Super. Ct., 192 Cal. 
395, 220 P 422; State v. Ryan, 24 N. 
M. 176, 173 P 858; Peo. v. Wyatt, 186 
-N, Y. 383, 79 NE 330, 10 LRANS 159, 
9 AnnCas 972; In re Heffner, 16 Okl. 
Ore 691, 132 Pes: 


38. Van Dyke v. Gila County Su- 
Der eOt nod ATIZ CDOS, . elke ere biG 
Byans “ve (hifth Judicial” Dist. Ct, 
(ida 275 P99: 

39. Ala. i v. Wittmeier, 209 
Nant 30; 96 iS. 32. 

Cal—Murphy Vaepantel), 16, 2@ al: 2A* 
215, 97 P 8 

Tnd. Biutiton v. Silver, 63 Ind. 262. 

La.—State v. Judge Twenty- Fourth 


Judicial Dist. Ct.. 32 La. Ann. 814. 

N. Y.—Peo. v. Parker, 1 NYCivProc 
444, 63 HowPr 3. 

Oh.—State v. Eastman, 118 Oh. St. 
121, 160 NE 626; State v. Perry, 113 
Oh. St. 641, 150 NE 78. 

Ss: D.—Gilmore v. Sandy, 50 8S. D. 
247, 209 NW 342. 

Utah. Campbell v. .Durand, 139 
Utah 118,115 Pi 986. 

Wash.—-State v. Hunter, 4 Wash. 
TU2 30 WPado5s. 

40. McAneny v. Santa Clara Coun- 
ty) Super. Ctaw501Calne, 87 P1020; 

41. Cal.—Boyd v. Los Angeles 
County Super. Ct., (A.) 279 P 672. 

Colo.—Peo. v. Denver County Ct., 
Ma Colon 272; 235) P 370. 

Ky.—Morgan v. Clements, 153 Ky. 
33, 154 SW 370. 

Mo.—State v. Shelton, 238 Mo, 281, 
142 SW 417. F 

Okl.—Morrison vy. Brown, 26 Okl. 
201,°109 P 237. 

Tex.—Fulmore v. Benson, (Civ. A.) 
245 SW 124. 

Wash.—State v. Chelan County Su- 
per. Ct., 110 Wash. 255, 188 P 391. 

W. Va.—Johnston v. Hunter, 50 W. 
Va. 52, 40 SE 448; McConiha v. Guth- 
rie, 21 Wit) Va. 134 

Ont.—Pike v. Walker, 59 Ont. L. 47, 
[1926] 3 DomLR 43 


A writ of mandamus may 
constitute an adequate remedy precluding the issu- 


An existing adequate 
remedy by habeas corpus proceedings may preclude 
the issuance of a writ of prohibition,?? but in order 
that it may have this effect the remedy by habeas 
corpus proceedings must be adequate.** 

Prohibition will not issue 
where an adequate remedy may be had by an in- 


Prohibition will not is- 
sue where there is another adequate remedy by way 


PROHIBITION 


[§§ 61-69 


adequate remedy in the inferior tribunal,*! as for 


example by: 


Amendment ;*? 
abatement;** answer to order to show cause;** in- 


motion;** plea in 


tervention;*® application for modification of order.** 


warranto may 


[§ 68] 12. Specific Statutory Remedies. 
general rule, the existence of a specific statutory rem- 


As a 


edy for the action complained of will preclude re- 


sort to prohibition.4® 

[§ 69] 13. Particular Applications of Rule—a. 
Civil Actions Generally. The rule precluding the is- 
suance of a writ of prohibition where another ade- 
quate remedy is available*® has been applied, among 
other instances,®°° to prevent the issuance of the writ 
to restrain: The court from proceeding after an er- 


roneous decision as to jurisdiction;°t or as to the 


sufficiency of process;>? or proceeding after refusal 
to dismiss,°* or after necessary steps for removal to 


federal court have been taken,** or after denial of 


County te 


See cases infra notes 42-47. 
Necessity of presentation of objec- 
as in original proceedings see infra 


42. Allen v. Fairfax Cheese Co., 21 
Ont. 598 
43. North America L. Assur. Co. v. 


Collins, 9 Ont. L. 579, 5 OntWR 342. 

[a] Motion to quash service of 
summons. Burge v. San Francisco 
Justice's Ct, Ad-iCal.s A. 21357104 se 
581; State v. Buse, 29 Oh. A. 302, 163 
NE 565. 

[b] Motion to dismiss.—Yolo Wa- 
ter, ete., Co. v. Lake County Super. 
Cepe4siGale pAw e332; 5 Shs de) 195. 

[c] Motion to stay proceedings.— 
McAneny v. Santa Clara Super. Ct, 
150 Cal. 6, 87 P 6. 

[d] Moticn to change venue.— 
Fresno Nat. Bank v. San Joaquin 


Sout Super: Ct., 838 Cal. 491, 24. P 
ol, 
[e] Motion to set aside amend- 


ment.—ZThe writ will lie to set aside 
an amendment made to correct an ob- 
vious slip or misfake in the entry of 
a judgment. North American L. As- 
sur. Come Collins LOnt.wine 5798 5 
OntWR 342 (where the judge’s min- 
utes directed judgment “for defend- 
ant” when clearly he intended it ‘for 
plaintiff.’’). 

44. In re Weaver, 162 Wis. 499, 156 
NW 459. 

45. Grinbaum v. San Francisco Su- 
per. Ct: 189 Cal..741, 209 P1005: 
State v. Silver Bow County Dist. Ct., 
44 Mont. 178, 119 P 476. 

46. Takeba v. San Joaquin County 
Super. Ct., 43 Cal. A. 469, 185 P 406; 
State v. Washoe County Second Ju. 
dicial Dist. Ct., 47 Nev. 86, 217 P 962; 
Holm v. Pratt, 52 Utah 593, 176 P 266. 

47. Ex p. Peterson, 253 'U. S. 300, 
40 SCt 5438, 64 L. ed. 919. 


48. U. S.—Ex p. Oklahoma, 220 U. 
S. 1915.31 SCt 426, 55 Te: ed..431. 

Ala.—Ex p. Mobile, etc, R. Co., 68 
Ala. 349. 


Cal.—Baker v. Sacramento County 
Super; Ct.,. 58 Cal. A. 288; 208 P 698. 

Ga.—Cunningham Vv. Rachaels, 146 
Ga. 682, 92 SE 208. 

Ida.—Maxwell v. Terrell, 87 Ida. 
767, 220-P 411. 

Me.—Norton v. Emery, 108 Me. 472, 
81 A 671. 

Mich.—Consumers’ Power Co. v. 
Judge. LIosco Cir. Ct., 210 Mich. 572, 
178 NW 98. 

N. Y.—Peo. v. Butler, 58 Misc. 366, 
103 NYS 329. 

Utah.—Ogden Portland Cement Co. 
v. State Public Utilities Commn., 56 
Utah 139, 189 P 598; Union Portland 
Cement Co. v. State Public Utilities 
Commn., 56 Utah 175, 189 P 593. 


49. See supra § 56. 
50. See cases infra this note. 
[a] Rule applied in case of: (1) 


motion for change of venue®® or transfer to another 
or from proceeding in an action trans- 
ferred oe another court;°7 or after transfer from 


1 Giving a hearing upon a petition for 


the adoption of a minor (Cloutier v. 
Vidal, GRe ek) 20t A. 78), 4C2)5 pro= 
ceeding on a petition which is demur- 
rable (State v. Hartman, 221 Mo. A. 
215, 300 SW 1054); (3) proceeding 
with the trial of an issue which is res 
judicata (United Security Bank, etc., 
Co. v. Orange County Super. Ct., (Cal.) 
270 P 184; Pasadena v. Los Angeles 
County Super. Ct., 92 Cal. A. 523, 268 
P 664); (4) proceeding on the theory 
that the action is not barred (State 
v. Chelan County Super. Ct., 110 Wash. 
2555\ 0188. Pvsoh) “o> proceeding by 
a judge claimed to be disqualified 
(Consumers’ Power Co. v. Iosco Cir. 
Judge, 210 Mich. 572, 178 NW 98); 
(6) trial of disbarment proceedings 
(Duffin v. Field, 208 Ky. 543, 271 SW 
596); (7) proceeding without appoint- 
ment of a stenographer (Bayle v. Gar- 
den Dist. Pottery Co., 138 La. 371, 70 
S 330); (8) proceeding to take dep- 
ositions (Peo. v. Denver County Ct., 
77 Colo. 172, 235 P 370); (9) amend- 
ment of order of appeal (Roussel v. 
Dalche, 159 La. 463, 105 S.510); (10) 
settlement of bill of exceptions (Peo. 
Ve, Hiverett,..8) Cali Ay 430) 90 Er Tis 
(11) entering of order requiring veri- 


fied statement in tax proceedings 
oe v. Peter, 106 SW 306, 32 KyL 
51. Rush v. Childers, 209 Ky. 119. 


272 SW 404; Ohio River Contract Co. 
v. Gordon, 170 Ky. 412, 186 SW 178. 

52. German Seed, etc., Co. v. 
Merced County Justice’s Ct., 41 Cal. 
Asrsor, LS 2rsPii S84 Rush ave Childers, 
209 Ky. 119, 272 SW 404; Central of 
Georgia R. Co. v. Gordon, 180 Ky. 
739, 203 SW. 725; Wilson v. Yazoo, 
ete. Ri Co, 139, an 643, 71 S 931. 

53. State v. King County Super. 
Ct., 48 Wash. 671, 94 P 472. 

54. Ex p. Mobile, GICs Oe 
Ala. 349; Walcott v. Wells, 21 Nev. 
oa 24 P 367, 37 AmSR 478, 9 LRA 
gene Cal.—Peo. v. Whitney, 47 Cal. 

Mo.—State vy. Evans, 184 Mo. 6382, 
83 SW 447. 

Mont.—State v. Second Judie. 
Dist. Ct., 30 Mont. 547, 77 P 318 

S. D.—State v. Beadle een Cir. 
Cty..43:-S) Di. v42a ZN WwW 6 9i1- 

Wash.—State v. Mason County Su- 
per. Ct., 47 Wash. 154, 91 P 639; State 
Vv. Spokane County Super. Ct:, 40 
Wash. 555, 82 P 877, 111 AmSR’ 925, 
2 LRANS 395. 

56. State v. St. Paul Municipal Ct., 
26 Minn. 162, 2 NW 166; Peo. v. New 
York Fourth Judicial Dist. COLE USP ING 
CivProc 134. 

57. Weaver v. Leatherman, 66 Ark. 
211, 49 SW 977; Peo. v. Fremont Coun- 
ty Dist. Ct., 30 Colo. 488, 71 P 388; 
Peo. v. Hoglund, 93 Ill. A. 292; State 


ee Se ee ee a a ea ee ee Ee ee eee eee 
Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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law to equity docket;°§ 


tion ;°7 
judicial district ;°§ 


ment;‘+ 
re Judge Super. Dist. Ct., 26 La. Ann. 


58. Henderson Mines ete: 9. COn ve 
Reeves, 14 F. (2d) 903 [certiorari den 
273 'U. S. 744 mem, 47 SCt 336 mem, 71 
L. ed. 870 mem]. 

59. Brandon Sav. Bank v. Swan- 
son, (S. D.) 222 NW 660; State v. 
Weston County Dist. Ct., 5 Wyo. 227, 
SOp ey Eee. 

60. Kennedy v. Farmers’ 
house, 147 La. 539, 85 S 233. 

‘61. In re Transportes Maritimos 
do Estado, 264 U. S. 105, 44 SCt 236, 
68 L. ed. 580; Hill v. Wittmeier, 209 
Ala. 355, 96 S 327; White v. State, 77 
Bla, 528, 81 S 639° Ex p. Braudlacht, 
2 Hill (N. Y.) 367, 38 AmD 593. 

[a] Appeal.—Sanford v. Pima 
Countye Dist. Cty 1s sAriz§ 256,- (1 P 
906; Manecello ‘vv. Bellrude, 2 Cal. Un- 
rep. Cas. 662, 11 P 501; Childs v. Ed- 
munds, 2 Cal. Unrep. Cas. 649, 10 P 
130; Hamberger v. Fresno Police Ct., 
HaCaln Ail 53, LO6lE 894-107 614s 
Bank Lick Turnp. Co. v. Phelps, 81 
Ky. 613; Martel v. Jennings-Heywood 
Oi Syndicate, 115 La. 615, 39 S 705. 
See State v. Robin, 38 La. Ann. 968; 
Silver Peak Mines v. Washoe Coun- 
ty Second Judicial Dist. Ct., 33 Nev. 
Oia ALO LP .5 035 AnnCas1913D 587; 
Pickering Vv. Justice of Peace San 
Juan County, 16 N. M. 37, 113 P 619; 
Lenham Mercantile Co. v. Herke, 55 
Mise. 310, 105 NYS 472; Campbell v. 
Durand, 39 Utah 118, 115 P 986. 

{[b] In Louisiana, where a rule 
against applicant for injunction to 
show cause why the truth of his al- 
legation. could not be proved or the 
writ dissolved has been made abso- 
lute, and another application for in- 
junction is made, prohibition will not 
lie to restrain the trial court from 
proceeding to enforce execution of the 
writ of seizure and sale to restrain 
which injunction was asked. Joseph- 
son v. Powers, 121 La. 190, 46 S 206. 

[c] Mere ministerial act.—A writ 
of prohibition will not issue against 
an inferior court to restrain the is- 
suance of an execution on a judgment, 
since such issuance is a ministerial, 
and not a judicial, act. Ex p. Braud- 
lacht, 2 Hill (N. Y.) 367, 38 AmD 593; 
State v. King County Super. (Gites 63 
Wiasherole, iio mivs0T, AnnCas1913D 
PPL9S 

{d] Action for trespass.—Ex p. 
Braudlacht, 2 Hill (N. Y.) 367, 38 
AmD 593. 

[e] Contempt proceedings.—Ex p. 
Braudlacht, 2 Hill (N. Y.) 367, 38 
AmD 5938. 

62. Ducheneau vy. Ireland, 5 Utah 
L108) 139P 87. 

[a] Motion to quash.—Ducheneau 
vy. Ireland, 5 Utah 108, 13 P 87. 

63. Leeper Vv. Sacramento County 
STIMer Oto 7CalewA oO uueliy yous 

64. See supra § 57. 

65. See cases infra this note. 

{a] Writ may issue to prevent: 
(1) Proceeding by disqualified judge 
(State v. Monson, 55 N. D. 892, 215 
NW 680); (2) proceeding without se- 
curity for costs (Gadette v. East San 
Diego Recorder’s Ct., 53 Cal. A. 72, 


[50 C. J.—44] 


Ware- 


or from vacating a judg- 
MENG KOK proceeding with a new trial®° or from en- 
foreing a judgment®? or execution;°? or from pro- 
ceeding with sale in foreclosure. 63 
hand, ‘under the rule that another existing remedy 
in order that it may preclude the issuance of a writ 
of prohibition must be adequate,°* the inadequacy of 
other remedies has. been held, among other instane- 
es,°° to be a ground justifying the issuance of a writ 
to restrain an inferior tribunal from: 
after denial of change of venue®® or transfer of ac- 
hearing a motion for new trial outside of the 
taking jurisdiction on a false 
counterclaim of a jurisdictional amount;*® setting 
the case for summary trial;7° enforcement of. judg- 
selling property to satisfy mechanics’ 
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liens ;*? 


On the other 
[§ 70] 


Proceeding 
risdiction,®°® the 


where the usual 


forms of redress 


199 P 817); (8) requiring stenograph- 
er to furnish transcript free (Walker 
v. Burgevin, 220 Ky. 690, 295 SW 997); 
(4) compelling answers to interroga- 
tories (State v. McCord, 203 Ala. 347, 
838 S 71); (5) requiring production of 
letters (State v. Woods, (Mo.) 292 SW 
1033); (6) requiring production of 
books from foreign state (Equitable 
L. Assur. Soc. v. Hardin, 166 Ky. 51, 
178 SW 1155); (7) discharging su- 
persedeas in vacation (Stewart v. 
Woods, 193 Ky. 824, 237 SW 657); 
(8) proceeding after vacating dis- 
missal for failure to pay costs (Davis 
v. Alameda County Super. Ct., 184 
Cal. 691, 195 P 390); (9) proceeding 
after refusal to abate foreclosure be- 
cause of another action pending 
(State v. Snohomish County Super. Ct. 
145 Wash. 532, 261 P 97, 144 Wash. 
351, 258 P 27); (10) settling and cer- 
tifying transcript (Jones v. San Diego 
County Super. Ct., 78 Cal. A. 163, 248 
P2292) 
66. Colo.—Peo. v. Second Judicial 
Dist..Ct,, 50) ‘Colo. 2123-69 eP 35972 
Ida.—Hultner-Wallner 
stone, 283 P 42. 
Mo.—State v. Denton, 
304, 107 SW 446. 
Wash.—State v. Grant County Su- 


v. Feather- 


128 Mo. A. 


Der Ct ot Washi soo. Loon) 630. 
LRAI1917F 905. 

Wyo.—State v. Natrona County 
Eighth Judicial Dist. Ct., 39 Wyo. 24, 
269 P’ 35. 

{a] Overruling order granting 


change of venue.—Prohibition will lie 
in a supreme court to prevent a cir- 
cuit judge from taking further action 
in a disbarment proceeding wherein 
he has overruled an order made at 
the previous term disqualifying him- 
self and granting a change of venue, 
although there is no statute expressly 
authorizing change of venue in dis- 
barment proceedings, and no appellate 
jurisdiction is conferred on the su- 
preme court in such cases. State v. 
Fort, 178 Mo. 518, 77 SW _ 741. 

67. State v. Spokane County Su- 
per. Ct., 110 Wash. 49, 187 P 708. 

68. State v. Johnson, 1738 Minn. 271, 
217 NW 351. 

69. People’s United Tel. System v. 
Feltner, 87 W. Va. 71, 104 SE 406. 

70. Cepro v. Matulich, 152 La. 
1072, 95 S 226. 

71. State vy. Porterfield, (Mo. A.) 
6 SW (2d) 47; Gordon v. Nye County 
BifthywUuGdicialy Dist. Ct O86 mNeveard,; 
131 P 134, 44 LRANS 1078; Lincoln- 
Lucky, etc., Min. Co. ava First Ju- 
dicial Dist. Ct., 7 N. M. 486, 38 P 580. 

72. State v. Mulloy, (Mo.) 15 SW 
(2d) 809. 

73. State v. Mongomery, 221 Mo. A. 
1043, 295 SW 824. 

74. State v. Hill County Highteenth 
Judicial Dist. Ct., 57 Mont. 328, 188 
P 365. 


75. Osage Oil, etc., Co. v. Conti- 
nental Oil Co., 34 F. (2d) 585. 

76. State v. Kittitas County Super. 
Ct., 84 Wash. 392, 146 P 834, 

77. Kirby v. Nevada County Super. 
Ctr cosscal. 604.0 LORE eL19) 

78. Shepherd v. Fresno County 
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preventing issuance of execution;7? re- 
lease of property taken on execution;7* modifica- 
tion of decree;** 
ment;** proceeding with a new trial.78 

b. Criminal or Quasi-Criminal Proceedings 
Generally. While as in other cases’ prohibition 
may issue to restrain criminal or quasi-criminal pros- ~ 
ecutions or proceedings therein, notwithstanding the 
existence of other remedies, where the inferior tribu- 
nal is clearly acting without or in excess of the ju- 


setting aside decree*® or judg- 


writ will also as in other ecases,*+ 


not ordinarily lie to restrain criminal prosecutions 


and ordinary forms of remedy are 


sufficient to afford redress, as by a motion, trial, ap- 
peal, habeas corpus, or otherwise ;8? but where these 


are inadequate and insufficient, the 


Super. Ct., 54 Cal. A. 673, 202. P 466; 
Spivey v. Ada County Third Judicial 
Dist, (Cty 37 dara 4eu210 ease 

79. See supra § 56. 

80. Cal.—Huntington v. San Fran- 
See Supers Ct) iCal cATe Sees 90 


Okl.—Herndon v. Hammond, 28 Okl. 
GUlGse ell See OS. 
.—Martin v. Richmond, 108 Va. 


Va 
765, 62 SE 800. 

Ww. > v. Kindelberger, 88 
W. Va. 131, 106 SE 434. 

Man.—Re Buchanan, 23 Man. 943, 
Ld) Domi 2325 (26 WestLR 447. 

N. S.—Rex v. Jack, 49 N. S. 238, 25, 
DomLR 700, 24 CanCrCas 385. 

81. See supra § 56. 

82. Cal.—Whitney Vv. Alameda 
er Super. Ct., 182 Cal. 114-13 

12; Rebstock v. San Francisco Su- 
Baa Ct., 146 Cal. 308, 80 P 65; Strouse 
vy. San Francisco Police Ct., 85. Cal’. 
49, 24 P 747; Powelson v. Lockwood, 
82 Cal. 613, 23 P 143; Levy v. Wilson, 
69 Cal. 105, 10 P 272; Farraher v. Kern 
County Super. Ct., 45 Cal. A. 4, 187 
P 72; McGinis v. Calexico Tp. Jus- 
tice’s, Gt; "28" CalsvA~ 6804 1 a3 er 285 
Gardner v. Los Angeles County Su- 
per, Ct, 19) Cal) (At 548" 2260 Pr bots 
Harris v. Calexico Recorder’s Ct., 15 
Cal. A. 103, 113 P 687; Western Meat 
Co. v. Sacramento County Super. Ct., 
ICale Ay Hss 00 Oe ws inere lates 
SR Cal a AC Seay OL bao sa 

D. C.—U. S. v. Kimball, 7 App. 499. 

Fla.—Wright v. Worth, 83 Fla. 204, 
OTS TST. 

Ga.—Jackson v. Calhoun, 156 Ga. 
756, 120 SE 114; Turner y. Forsyth, 

78 Ga. 683, 3 SE 649. 

Ky.—Brewer v. Vallandingham, 
21 SW (2d) 831;, Hudspeth v. Tracey, 
203m Ky 2h, 262 SW 260; Vogt v. 
Field, 195 Ky. 401, 242 SW 361; West- 
ern Oil Refining Co. v..Wells, 185 Ky. 
57, 214 SW 769; Sevier v. Barbour- 
ville, 180 Ky. 558, 204 SW 294, LRA 
1918F 1128; Fish v. Benton, 138 Ky. 
644, 128 SW 1067; Gonhot v. Hipkins, 
PIP Ky. ‘Op. 458: 

a. State v. Cotton, 162 La. 295, 
110 S 480; Abita Springs v. Pons, 145 
La. 990, 88 S 216; State v. Pool, 136 
La. 1030, 68 S 115; State v. Nicolosi, 


128 La. 836, 55 S 475; State v. Ander- 
son, 127 La, 116, 53 S 462; State v. 
Judge Second Recorder’s Ct., 44 La. 


Ann. 1100, 11 S 6838. 

Mo.—State vy. Latshaw, 291 Mo. 592, 
237 SW 770. 

Mont.—State v. Custer County Six- 
teenth Judicial Dist. Ct., 59 Mont. 
491, 197 P 565. 

Nev.—Knight v. Esmeralda County 
Seventh Judicial... Dist. Ct., 32) Nev. 
346, 108 P 358, AnnCas1912D 148. 

N. Y.—Peo. v. Wyatt, 186 N. Y. 383, 
79 NE 330-[aff 113 App. Div. 111, 99 
Nivis., 11445 Reo: vs, (Wiyatt,, LismApp: 
Dives LIL, 99 NYS 114 [aff 186 N. Y. 
358, 79 NE 330]; Peo. v. Wood, 21 
App. pix: 245, 47 ‘NYS 676. 

N. D.—Zinn v. Barnes County ist. 
Ct, L7N.. DD. 1285 114 NW, 475; 

Okl.—Jeter v. Tulsa ead Dist. 
Cio OK G 356 200" bdo 

R. I.—Caldarone vy. Hebert, 30 JR. 
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writ has been allowed.®? 


[§ 71] ¢. Probate Proceedings. 


quate.** 
[§ 72] d. Divorce Proceedings. 


I. us 85 A 940. 
@-—Staterv, Nathan, 38 S.C. LB: 
Bis, 


Utah.—State v. Bowman, 40 Utah 
91, 119 P 1037; State v. Third Judicial 
Dist. Chan au Utah SoOn uo: eEmaw.s 

Wash. ” State v. King County Su- 
per. Ct., 139 Wash. 449, 247 P 738; 
State v. Paul, 134 Wash. A415, .235 P 
960; State v. Hoquiam Police Ct, 53 
Wash. 361, 101 P 1082; State v. Walla 
Walla County Super. Ct., 51 Wash. 
572, 99 P 740; State v. Hinkle, 47 
Wash. 156, 91 ’P 640. 

W. Va.—State v. Kirk, 89 Ww. Va. 
87, 108 SE 489. 

Wis.—State v. Fischer, 175 Wis. 
69, 184 NW 774; In re-Weaver, 162 
Wis. 499, 156 NW 459; State v. Evans, 
88 Wis. 255, 60 NW 433. 


83. Cal._-Arfsten v. Mendocino 
County Super. Ct., 20 Cal. A. 269, 128 
P 949 


Kan.—State v. es Siig Ct, 123 


Kan. 774, 256 P 80 

Ky. —Stevens Vv. Pace 221 Ky. 
86, 295 SW 1050; Bowles v. Manning, 
197 Ky. 259, 245 SW 506. 

Miss.—Crittenden v. Booneville, 92 
Miss. 277, 45 S 723, 181 AmSR 518. 

Mont. — State v. Missoula County 
Fourth Judicial Dist. Ct., 70 Mont. 
202, aan P 866. 

N. Y.—Peo. v. New York Sup. Ct., 
245 N. Y. 24, 156 NE 84, 52 ALR 200 
[aff 219 App. Div. 725, 219 NYS 892]. 

Okl.—Herndon v. Hammond, 28 Okl. 
616, 115) P7758. 

Wyo. —Keefe v. Carbon County Dist. 
Ct., 16 Wyo. 381, 94 P 459. 

{al For example (1) where de- 
fendant has been tried and convicted 
on a void indictment, the writ will 
issue to prevent the trial judge from 
pronouncing sentence or proceeding 
further in the cause. Terrill v. Santa 
Clara County Super. Ct., 6 Cal. Unrep. 
Cas. 398, 60 P 38. (2) Prohibition re- 
straining a police magistrate from 
proceeding to a judgment in a prose- 

’cution for keeping a tippling house 
open on Sunday, on the ground that 
the act creating the police court was 
unconstitutional, as is also the ordi- 
nance prohibiting such offense, will 
lie where, besides an illegal forfei- 
ture of his license by petitioner, an 
illegal imprisonmént may follow a 
judgment of conviction; and this, al- 
though the petitioner on being con- 
victed might have the questions re- 
considered on a trial de novo in the 
county court, and again by the su- 
preme court on writ of error. Mc- 
Inerney v. Denner, 17 Colo. 302, 29 
P 516. 

{[b] Right, to appeal not determin- 
able until trial and sentence.—In a 
criminal case, where it cannot be de- 
termined until trial or sentence 
whether an appeal will be permissible 
under a constitutional provision re- 
stricting a right of appeal in crim- 
inal cases to those in which the pun- 
ishment of death or imprisonment at 
hard labor may be inflicted, or a fine 
exceeding a given sum is actually im- 
posed, the exercise of the supervisory 
power of the supreme court by writs 
of prohibition and certiorari is prop- 


So the writ will lie to re- 
strain a court, from which the cause has been re- 
moved, from trying defendant on a second indict- 
ment or information for the same offense.’ 
The rule that an- 
other adequate remedy precludes the issuance of a 
‘ writ of prohibition’® has been applied in probate 
proceedings,*® but the writ may issue in an other- 
wise proper case where other remedies are inade- 


Under the gen- 
eral rules hereinbefore considered,®® the existence of 
another adequate remedy may preclude the issuance 
of prohibition with reference to divorce proceed- 
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ings,®® but the writ may issue in an otherwise prop- 
er case where other remedies are inadequate.®° 

[§ 73] e. Eminent Domain Proceedings. 
tion will not lie to restrain proceedings to take prop- 
erty for public use where there is another adequate 
remedy,?! although it may be granted in a proper 
case where there is no such other remedy.°? 

[§ 74] f. Receivership Proceedings. 
will not issue, under the general rule,°* to restrain 


Prohibi- 


Prohibition 


proceedings with’ reference to a receivership where 


adequate.°° 


erly invoked on an issue as to the 
validity of a change of venue which 
forces defendants to meet a trial ina 
parish different from their domicile, 
and subjects the state to the expense 
and trouble of a fruitless trial. State 
v. Judges Tenth Dist. Ct.. 45 La. Ann. 


246, 12 S 1385; Brouilette v. Judge 
Tenth Dist. Ct., 45 La. Ann. 248, 12 
84. Keefe v. Carbon County Dist. 


Ct., 16 Wyo. 381, 94 P 459 (change of 
venue in a homicide case, the remedy 
by appeal from a conviction being in- 
adequate). 

85. See supra § 56. 


86. See cases infra this note. 
_[a] Rule applied to: (1) Assump- 
tion of jurisdiction to administer 


(Cheyne v. Craig County Ct., 69 Okl. 
167, 171 P19); (2) overruling objec- 
tions to confirmation of a sale of real- 
ty (In re Turner, 181 Cal. 467, 185 P 
171); (8) ordering registration and 
execution of a particular will (Mc- 
Dermott’s Sucec., 134 La. 348, 64 S 
136); (4) directing payment of attor- 
ney’s fees (Mousnier v. Alameda 
County Super. Ct., 159 Cal. 668, 115 P 
221); (5) entertaining action attack- 
ing decree of final settlement (Olden 
y. Paxton, 27 Ida. 597, 150 P 40). 

87. See cases infra this note. 

[a] Writ may issue: (1) Where it 
is claimed that the court had no juris- 
diction to vacate an order allowing a 
claim against decedent’s estate. 
Kowalsky v. Santa Cruz County 
Super. Ct., 13 Cal. ‘A. 218, 109 BP) 158. 
(2) Where a court is proceeding in 
partial distribution of an estate under 
a will after final judgment revoking 
its probate. Fletcher v. Sacramento 
County Super. Ct., 79 Cal. A. 468, 250 
P 195. (3) Where a petitioner is not 
a party to a distinct proceeding for 
the appointment of a guardian. State 
v. Madison County Cir. Ct., 193 Ind. 
20, 188 NE 762. 

[b] Where superior court assumed 
jurisdiction of administration of es- 
tate, after an application for letters 
of administration had been made in 
another county, the remedy by appeal 
was held not to be adequate so as to 
bar the right to relief by prohibition. 
Dungan v. Fresno County Super. Ct., 
149 Cal. 98, 84 P 767, 117 AmSR 119. 

88. See supra §§ 56,°57. 

89. See cases infra this note. 

[a] Forexample: (1) To preclude 
the court of common pleas from re- 
voking a decree as to the custody of 
minor children. State v. Kinkead, 113 
Oh. St. 487, 149 NE 697. (2) To re- 
voke an order to restrain a husband 
from interfering with his wife’s cus- 
tody of children. Northcutt v. Los 
Angeles County Super. Ct., 66 Cal. A. 
350, 226 P 25. (3) To restrain a court 
from taking action on a petition other 
than to enter a discontinuance. 
vens v.' Superior Ct:;, 44 RI. 282, #17 
A 232. (4) To prevent the determina- 
tion of the legal effect of a foreign 
judgment. Spitzer v. Alameda County 
Super. Ct., 74 Cal. A. 494, 241 P 270. 
(5) To prevent a judge from exercis- 
ing jurisdiction over a fund standing 
in the name of a wife and husband. 


Ste-. 


there is another adequate remedy,°* although it may 
issue In a proper case®® where other remedies are 1n- 
An order fixing a receiver’s compensa- 
tion, being subject to review upon appeal or ¢ertio- 


Holm v. Pratt, 52 Utah 593, 176 P 266. 
(6) Punishing a husband for default 
in compliance with an order for pay- 
ment for support and maintenance. 
State v. Silver Bow County Dist. Ct.} 
44 Mont. 178, 119 P 476. 

90. See cases infra this note. 

[a] Writ may issue: (1) To pre- 
vent enforcement of an order for ali- 
mony pendente lite. State v. Silver 
Bow County Dist. Ct., 57 Mont. 517, 
189 P 233, 9 ALR 1212. (2) To pre- 
vent an order setting aside an inter- 
locutory judgment. Dell v. San Diego 
County Super. Ct., 53 Cal. A. 436,'200 

P 85. 


{b] Husband, not being party, may 
have prohibition to preclude an entry 
of a final judgment between the wife 
and her attorney in an action by the 
wife for divorce. State v. King Coun- 
ty Super. Ct., 58 Wash. 97, 107 P 876. 

{c] Final decree contrary to wish 
of petitioner may be prohibited, since 
respondent might remarry thereafter 
before the decree ‘could be stayed in 
proceedings to review it. McLaugh- 
lin v. McLaughlin, 44 R. I. 429, 117 


A 649. 

91. Goodwin v. McConnell, 187 Ala. 
431, 65 S 788; Kelton v. Sibley-Menge 
Brick, .ete.,., Co.,.. (Ala) 56S 10235 
Kelton v. Tavel, 174 Ala. 259, 56 S 
1021; Peo. v. Eastman, 118 Oh. St. 
121, 160 NE 626. . 

92. Ex p. Montgomery Light, etc., 
Co., 187 Ala. 376, 65 S 403; Potter v. 
Gardner, 222 Ky. 487, 1 SW (2d) 537; 
State v. Park County Sixth Judicial 
Dist. Ct., 67 Mont. 164, 215 P 240. 

93. See supra § 56. 

94. U. S.—In re Tiffany, 252 U.S. 
32, 40 SCt 239, 64 L. ed. 448. 

‘Ala.—Washington County Comrs. 
Ct. v. State, 172 Ala. 242, 55 S 623. 

Cal.—McAneny vy. Santa Clara Su- 
per. Ct., 150 Cal. 6, 87 P 1020; White 
v. San Francisco Super. te 110 Gals 
54, 42 P 471; Pacific Broadcasting Co. 
v. San Francisco Super. Ct., (A.) 280 
P 991; Greenburg v. San Francisco 
Super. Ct., 71 Cal. A. $32; 235 P 92: 
Campbell v. Los Angeles ‘County Su- 
per. .Ct. 67 Call CA. P7128,) 22st Pa she 
Takeba Vv. San Joaquin County Super. 
Ct., 43 Cal. A. 469, 185 P 406; ais ies 
Underwriting, ete: .Cor vi San Dieg 
County Super. Ct., 22 Cal. A. 413, 134 
P 732; Auburn First Nat. Bank Vv. 
Lassen County Super. Ct., 12 Cal. A. 


330, LOT P 322, 
Mo.—State v. Wurdeman, 232 SW 


1002; State v. Shelton, 238 Mo. 281, 
142 SW 417; State “v. Riley, (AS) 4 
SW (2d) 483: State v. Hartman, 221 


Mo. A. 215, 300 SW 1054. 

Nev. —State v. Washoe County Sec- 
ae Dist. Ct., 47 Nev. 86, 217 

N. Y.—Peo.'v. New York Sup. Ct. 
Spec. Term, 145 App. Diy. 530, 130 
NYS 553. 

Okl.—State v. Tenth Judicial Dist. 
Ct., 47 OK]. 35, 145 P5638. 


95. Grounds for issuance see supra 
§§ 38, 51. 
96. Cal.—A. G. Col Co. v. Santa 


Clara County Super. Ct., 196 Cal. 604, 
238 P 926. Elliott v. San Bernardino 
County Super. Ct., 168 Cal. 727, 145 


5 a ee ee eee eee ee eee ee ees 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


sree 


rari, will not be arrested by a writ of prohibition.97 
[9 75) &. Contempt Proceedings. 
will not issue, under the general rule,?® to restrain 
contempt proceedings where there is another ade- 
quate remedy,®® although it will issue in a proper 
case’ where other remedies are inadequate.” 
Prohibition will not issue, 
under the general rule,* to restrain a reference where 
there is another adequate remedy,‘ or to restrain ac- 


[§ 76] h. References. 


tion by an appointee as referee.°® 
[§ 77] i. Injunction. 


P 101; Lieberman vy. Orange County 
Super. Ct., 72 Cal. A. 18, 236 P 570; 
Quatman y. Glenn County:Super. Ct., 
64 Cal. A. 203, 221 P 666. 

Cole.-—Peo. v. First Judicial Dist. 
OE a4 COLO OSs Sabon TE25eP eo. Vv. 
Denver Dist. Ct., 71 Colo. 390, 206 P 
572. 

Ida.—Cronan v. 
First Judicial Dist. Ct., 
96 P 768. 

: Mo.—State v. Calhoun, (A.) 234 SW 

BD. 
Utah.—Oldroyd v. McCrea, 65 Utah 
142, 235 B 580, 40 ALR 230. 

[a] Remedy not adequate.—(1) 
Where a receiver was ordered to close 
down 2 great sugar refinery and sell 
its stock, machinery, and utensils, 
the right to appeal from the order of 
appointment does not afford a plain, 
speedy, and adequate remedy, espe- 
cially where the appeal would not stay 
proceedings under the receivership. 
Havemeyer v. San Francisco Super. 
Ct Sf Cal 32% 24) P 12h Te Amst 
192; 10 DRA. 627... (2) Under Rev. St. 
(1887) § 4995, authorizing a writ of 
prohibition to arrest proceedings 
without, or in excess of, jurisdiction 
where there is not a plain, speedy, 
and adequate remedy in the ordinary 
course of law, a writ of prohibition 
may issue’ to prevent a court from 
further proceeding in the conduct of 
the business of a private corporation 
through a receiver where a period of 
six months or more would elapse be- 
fore an appeal could be heard, during 
which time all of the property and 
assets of the Corporation would con- 
tinue in the hands of the receiver and 
the corporation be kept running, and 
the creditors delayed for that length 
of time at least in the collection of 
their claims. . Cronan v. Kootenai 
County First Judicial Dist. Ct., 15 Ida. 
184, 96 P 768. 

97. Grant v. Los Angeles Super. 
Ct.,; 106 Cal. 324, 39 P 604. 

98. See supra § 56. 

99. Cal.—Wessels v. Mendocino 
County Super. Ct., 200 Cal. 403, 253 
P 135; Andrews v. Los Angeles Coun- 
ty) Super .Ct,, | (Av) 284° P4944 1 
vy. Los Angeles County Super. Ct., 
21 Cal. A. 424, 181 P 1061. 

Conn.—Toomey v. Comley, 72 Conn. 
458, 44 A 741. 

Ga.—Cunningham vy. Rachaels, 146 
Ga. 682, 92 SE 208. 

La.—State v. Rightor, 32 La. Ann. 
1182. 

Minn.—Brown v. Brown, 173 Minn. 
628, 217 NW 494. 

N. Y.—Peo. v. Wyatt, 186 N. Y. 383, 
79 NE 330. 

Wash.—State v. King County Super. 
Ct., 142 Wash. 366, 253 P 111; State 
v. King County Super. Ct., 73 Wash. 
296, 181 P 816. 

Wis.—State v. Gehrz, 178 Wis. 130, 
189 NW 461. 

1. Grounds for issuance see supra 
§§ 37, 50. 

2. Ariz—Van Dyke v. Gila County 


Kootenai County 
15 Ida. 184, 


Prohibition will not issue, 
under the general rule,® to restrain proceedings with 
reference to an injunction where there is another .ade- 
quate remedy,’ although it may issue in a proper 
ease® where other remedies are inadequate.® 

[§ 78] j. Attachment ‘or Garnishment. 
tion will not issue, under the general rule,?® to re- 
strain proceedings with reference to attachment?! or 


PROHIBITION 


Prohibition 


[50 C.a]. 697 


garnishment}? where there is another adequate rem- 
edy, although it may issue in a proper case? where 
other remedies are inadequate.14 

_ [§ 79] k. Habeas Corpus. 
issue, under the general rule,!® to restrain proceed- 
ings in habeas corpus when there is another ade- 
quate remedy,'® although it may issue in a proper 
case'* where other’ remedies are inadequate. 


[§ 80] 1. Mandamus. 


Prohibition will not 


Prohibition will not issue, 


under the general rule,’® to restrain proceedings in 


Prohibi- 


Super. Ct., 24 Ariz. 508, 211 P 576. 

Cal.—Commercial Bank of Spanish 
America v. San Francisco Super. Ct., 
192 Cal. 395, 220 P 422; Brown v. San 
Francisco Super. Ct., (A.) 275 P 811; 
Merritt v. Los Angeles County Super. 
Ct., (A.) 269 P 547; Pennell v. Los 
Angeles County Super. Ct., 87 Cal. A. 
375, 262 P 48. 

Ky.—Russell v. Field, 192 Ky. 262, 
232 SW 375; Riley v. Wallace, 188 Ky. 
471, 222 SW 1085, 11 ALR 337, 

Mo.—State v. Miller, 316 Mo. 3872, 
289 SW 898. 

Wash.—State v. King County Super. 
Ct., 74 Wash. 689, 134 P 178; State v. 
King County Super. Ct., 67 Wash. 
SOF GLa Ss PHS SGI0e 

3. See supra § 56. 

4 Inre Peterson, 253 U. S. 300, 40 
SCt 5438, 64 L. ed. 919; Equitable L. 
Assur. Soc. v. Hardin, 166 Ky. 51, 178 
SW 1155; State v. Johnson, 132 Mo. 
105, 38 SW 781. 

5. Dupoyster v. Clarke, 121 Ky. 
694, 90 SW 1, 28 KyLR 655. 

[a] Writ of supervisory control 
will not be granted where the district 
court, in an action in which plaintiff 
claims commissions and that a long 
account is involved, has ordered a ref- 
erence at request of plaintiff, and has 
refused to vacate its order therefor, 
and defendant, in obedience to the 
subpena of the referee, but under 
protest, has produced its books, and 
plaintiff is proceeding to examine 
them, it appearing that some sort of 
accounts exist on the books with ref- 
erence to plaintiff’s transactions with 
defendant, and that plaintiff had pre- 
viously examined them with the con- 
sent of defendant, it not appearing 
there can be any further damage to 
defendant, the books being pertinent 
and material, if plaintiff’s interpreta- 
tion of his contract is correct, and 
this, although the court had not di- 
rectly passed on the question of the 
existence of a contract making the 
taking of an account necessary; any 
remedy being by appeal, as would be 
the case had the court proceeded with 
the trial itself, and, in its discretion 
as to order of proof, allowed plaintiff 
to put in his whole case, defendant 
being first required to produce its 
books before trial of the question of 
contract. State v. Silver Bow County 
Second Judicial Dist. Ct., 37 Mont. 
226, 95 P 843. 

6. See supra § 56. 

7. U. S.—United States’ Pet., 263 
WetSh 389,44 SCt 180-68- DL. ed. 351; 
Ex p. Oklahoma,’ 220 U. S. 191, 31 
Sct 426, 55 L. ed. 431, 220 U. S. 210, 
81 SCt 431, 55 L. ed. 486; Ex p. War- 
mouth, 17 Wall. 64, 21 L. ed. 548. 

Ala.—Ex p. Reid, 50 Ala. 439. 

Cal.—Stoddard v. Stanislaus County 
Super. Ct., 40 P 491. 

La.—Reynolds v. Louisiana High- 
way Commn., 163 La. 125, 111 S 622; 
Brown v. Bacot, 152 La. 721, 94S 368. 

Nev.—State v. Humboldt County 
Sixth Judicial Dist. Ct., 38 Nev. 323, 


mandamus where there is another adequate remedy,” 
although it may issue in a proper case?! where other 
remedies are inadequate.?? 
[§ 81] m. Prohibition. 
mediate appellate court has denied a writ of prohibi- 
tion is not ground for a refusal of the writ by a high- 
er court in an original suit therein where the action 
of the intermediate appellate court is not review- 


The fact that an inter- 


149 P 178. 

Okl1.—-Carter County v. Worten, 128 
Okl. 104, 261 P 553; Pioneer Tel., etc., 
Co. v. Bartlesville, 27 Okl. 214, 111 
P 207; Morrison v. Brown, 26 OKI. 
201, 109 P 287. 

Wash.—State v. King County Super. 
Ct., 112 Wash. 501, 192 P 937; State v. 
ones 2 Wash. 662, 27 P 452, 26 AmSR 

ifs 

8. Grounds for issuance see supra 
§§ 36, 49. . 

9. Jacobsen v. Sonoma County Su- 
pers Ctr, bo 2 Cale sory co leuso 5 Osmo, 
ALR 1399; Reclamation Dist. No. 1500 
v. Sutter County Super. Ct., 171 Cal. 
672, 154 P 845; Elberta Oil Co. v. 
Kings County Super.-Ct., 74 Cal. 7A. 
114, 239 P 415; Northcutt v. Los An- 
geles County Super. Ct., 66 Cal. A. 
350, 226 P 25; State v. Riley, 127 Mo. 
A. 469, 105 SW 696; Home Nat. Bank 
Vv... Wilson, “(Téx. "Civ. WAL) 1265, Siw 
732; State v. Thurston County Super. 
Ct., 86 Wash. 685, 151 P 108; State v. 
King County Super. Ct., 67 Wash. 37, 
120 P8611, LRA1915C, 287, AnnCas 
1913D 78. 

10. See supra § 56. 

11. Colma Vegetable Assoc. v. San 
Prancisco “Super,, Ct.,.°75 Calo 7A. 91% 
242 P 82; Holt v. James, 10 Cal. A. 
360, 101 P 1065; State v. Musselshell 
County Fifteenth Judicial Dist. Ct., 
53 Mont. 450, 164 P 546; Pendley v. 
Allen, 45 Okl. 510, 145 P 1157. 

12. State v. Ninth Judicial Dist. 
Cts’ Wyo: 616,263 | P7100; 

13. Grounds for issuance see su- 
pra §§ 36, 49. 

14. Whitney v. Fresno County Su- 
per. Ct., 199 Cal. 569, 250 P 666; Melick 
v. Los Angeles County Super. Ct., 
(Cal. A.) 269 P 746; Weintraub v. 
Los Angeles County Super. Ct., 91 
Cal VAL 638. 26k. aa sone mieramn irises 
Shasta County Super. Ct., 3 Cal, A. 
208, 84 P 786. 

15. See supra § 56. 

16. Peo. v. Hendrick, 215 N. Y. 
339, 109 NE 486. 

17. Grounds for issuance see su- 
pra §§ 36, 49. 

18. Ex p. State, 150 Ala. 489, 48 S 
490, 10 LRANS 1129 (holding that, 
where, under express authority of 
statute, a circuit court committed one 
convicted of crime for safe-keeping 
to the jail of another county, the 
judge of the criminal court of the lat- 
ter county had no jurisdiction to en- 
tertain a petition for habeas corpus 
on the ground that subsequent to his 
conviction the prisoner had become in- 
sane, and a writ of prohibition was the 
proper remedy to prevent the enter- 
taining of such petition). 

19. See supra § 56. 

20. Gaudalupe County v. Fourth 
Judicial Dist. Ct., 29 N. M. 244, 223 
les Salty, 

21. Grounds for issuance see supra 
§§ 36, 49. 

22. State v. Silver Bow Second Ju- 
dicial Dist: Ct., 69° Mont. 167, 224 -P 
239; State-v. Yellowstone County 


692 [50 C.J.] 


able upon error.” 

[§ 82] n. Trial of Title to Office. Prohibition nev- 
er issues to try the title to an office, there being an- 
other adequate remedy by quo warranto for that pur- 
pose.*# 
is available, the same rule is applicable.® 

[§ 83] 0. Removal or Reinstatement of Officers. 
Prohibition may lie in an otherwise proper case?® to 
restrain proceedings for the removal of a petitioner 
from office where other remedies are inadequate,** 
but will not issue where there is another adequate 
remedy.?8 

[§ 84] p. Contest of Election. Under the general 
rule?® prohibition will not ordinarily issue to inter- 
fere with proceedings to contest an election where 
there is another adequate remedy,*®°® although in a 
proper case*! it may issue in the absence of such a 
remedy.?? 

[§ 85] gq. Proceedings of Election Officers. Pro- 
hibition does not lie to control] election officers when 
there is another remedy,** as by contest of the elec- 
tion®* or by appeal or writ of error.?® 

[§ 86] r. Quasi-Judicial Proceedings of Boards, 


Commissions, and Executive or Administrative Offi- . 


ia] 
restrain: 


Thirteenth Judicial Dist. Ct., 50 Mont. 
289, 146 P 743, AnnCas1917C 164. 
23. State v. Kinkead, 113 Oh. St: 


PROHIBITION 


So, where an adequate remedy by certiorari. 


Prohibition will not issue to 
(1) A public utilities com- 
mission making an order as to rates. 


[§§ 81-87 


cers. A rule that prohibition will not ordinarily 
issue where there is another adequate remedy®® has 
frequently been applied where the writ has been 
sought to restrain the , quasi-judicial actions of 
boards and tribunals?? or officers? So prohibition 
is not the proper remedy to prevent the execution of 
a contract, where a remedy by injunction®® or by quo 
warranto?® exists, although there is authority to the 
effect that it isswithin the discretion of the court to 
issue the writ notwithstanding there is another rem- 
edy.41. Where other remedies are inadequate, the 


‘writ may, in a proper case,*? issue to restrain the 


quasi-judicial actions of administrative boards or 
officers.*? 

[§ 87] I. Constitutional or Statutory Provisions 
Enlarging Scope of Remedy. In some jurisdictions 
the scope of the remedy as it existed at common law 
has been enlarged so as to make it available where an 
inferior court, although possessing jurisdiction, is 
exercising, or is about to exercise, it erroneously, and 
great injustice and irreparable injury would result, 
and there exists no other adequate remedy by appeai 
or otherwise.*# 


of the insufficiency of a petition ask- 
ing therefor. State v. Toomey, 27 S. 
D. 37, 129 NW 563, AnnCas1913D 324. 


487, 149 NE 697. 

24. Ala.— Goodwin vy. State, 145 
Ala. 536, 40 S 122. 

Cal.—Buckner v. Veuve, 63 Cal. 304; 
Hull v. Shasta County Super. Ct., 63 
Callao: 

Minn.—State v. McMartin, 42 Minn. 
30, 48 NW 572. 

Mo.—State v. Laughlin, 7 Mo. A. 
529. 

Nev.—Walcott v. Wells, 21 Nev. 47, 
24 P 367, 37 AmSR 478, 9 LRA 59. 

N. C.—State v. Allen, 24 N. C. 183. 

W. Va.—Moore v. Holt, 55 W. Va. 
507, 47 SE 251. 

Wis.—In re Radl, 86 Wis. 645, 57 
NW 1105, 39 AmSR 918. 

Mandamus to try title see Manda- 
mus §§ 281-314. 

Quo warranto to try title to office 
see Quo Warranto [32 Cyc 1420]. 

25. Peo. v. Butler, 53 Misc. 366, 
103 NYS 329 (where relator was a 
veteran of the class specified in L. 
[1904] p 1694 c¢ 697, under the express 
provisions whereof he had a remedy 
by certiorari to review proceedings 
against him in case they resulted in 
his removal or attempted removal 
from a position held by him by ap- 
pointment or employment in the city 
of New York). 

26. Grounds for prohibition see su- 
pra §§ 41, 53. 

oT Bdson v. Siskiyou County Su- 
per. Ct., (Cal. A.) 277 P 194; Ferguson 
v. Kern County Super. Ct., 26 Cal. A 
564, 147 P 608; Burke Vv. Knox, 59 
Utah 596, 206 Pp 711; Parker v. Mor- 
gan, 48 Utah 405, 160 P 764. 


2oreeO. Vs Butler, 53 Misc, 366, 103 
NYS 329. 

29. See supra § 56." 

30. Castagnetto v. Mariposa Coun- 


tye Super: Ct, “189 eCal 21662; 2097 "P 
548; McGregor v. Burlingame, 159 Cal. 
441, 114 P 566; State v. Berthelot, 131 
Wa. 367,59 S 7733 Ware. v. Walden, 
(OK1.) 282 P 289. 

31. Grounds for prohibition, see 
supra § 52. 

32. Crist v. Abbott, 22 N. M. 417, 
163 P 1085. 

33. State v. Axness, 31 S. D. 125, 
139 NW 791; Pack v. Karns, 83 W. Va. 
12, 97 SE 281. 


34. Kemp v. Ventulett, 58 Ga. 419. 

35. Lemon y. Peyton, 64 Miss. 161, 
8 S 235; State v. McElhinney, 199 Mo. 
67, 97 SW 159; Turner v. Langan, 28 
Nev. 281, 88 P 1088. 

36. See supra § 56. 

37. See cases infra this note, 


Natatorium Co. v. Erb, 34 Ida. 209, 
200 P3348: -(2) A corporation commis- 
sion passing upon an application to in- 
crease the capacity of a cotton gin. 
Baker v. Capshaw, 130 Okl. 86, 265 
P 115. (3) A public utilities commis- 
sion passing upon the reasonableness 
of a light and power contract. Union 
Portland Cement Co. v. State Public 
Utilities Commn., 56 Utah 175, 189 P 
593 [foll Ogden Portland Cement Co. 
v. State Public Utilities Commn., 56 
Weah 39) S189 TP. 59/85 Cae A board 
of equalization assessing a railroad 
bridge. Kansas, etc., R. Co. v. John- 
Ston), 136) Oli 301) 273 P2745 (5) A 
commissioners’ court assessing the 
capital stock of a corporation. Wash- 
ington County Comrs. Ct. v. State, 172 
Ala. 242, 55 S 623. (6) A workmen’s 
compensation commission rehearing 
an application for compensation. Pa- 
cific Rolling Mill Co. v. State Indus- 
trial Acc. Commn., 191 Cal. 498, 216 
P 602. (7) A state board of health 
proceeding to revoke a physician’s 
license. State v. Shot, 304 Mo. 523, 
263 SW 804. (8) A board of city trus- 
tees making an order granting a liq- 
uor license. Hayes v. Oceanside, 6 
Cal. A. 520, 92 P 492. (9) Town asses- 
sors from abating taxes. Norton y. 
Emery, 108 Me. 472, 81 A 671. 

38. Murphy v. Bantel, 6 Cal. A. 215, 
91 P 805; Triangle Land Co. v. Au- 
ditor-Gen., 172 Mich. 289, 137 NW 683; 

State v. Perry, 113 Oh. St. 641, 150 
NE 78; Pen tae Mi Sullivan Group 
Min. Co., 1: oe Sa On 

39. Bluffton rd igen, 63 Ind. 262. 

40. Davenport v. Elrod, 20 S. D. 
567, 107 NW 838. 


41. Barnes v. Lehi City, (Utah) 
279 P 878. 
42. Grounds for issuance of writ 


see supra §§ 41, 

43. See cases infra this note. 

[a] For example (1) the writ may 
issue where a town site trustee on re- 
fusal of a lot claimant to pay exces- 
sive charges proceeds to sell the lot. 
State v. Stevens, 34 Nev. 146, 116 P 
605. (2) A superior court may be re- 
strained from taking jurisdiction of 
a petition for review of the action of 
a state water commission in allowing 
a certificate dividing water rates. 
State Dept. of Public Works v. Sis- 
kiyou County Super. Ct., 197 Cal. 215, 
239 P 1076... (3) ‘Prohibition is the 
proper procedure to prevent municipal 
officers from licensing the sale of 
liquor under an election void because 


44. See constitutional and stat- 
utory provisions; and cases infra this 
note. 

fa] In Georgia, under a statute au- 
thorizing prohibition “to arrest il- 
legal proceedings by any court officer 
where no other legal remedy or relief 
is given,” prohibition will not issue 
where the party aggrieved has a com- 
plete remedy by way of certiorari. 
Hudson v. Preston, 134 Ga. 222, 223, 
67 SE 800. 

{b] In Kentucky (1) under a con- 
stitutional provision authorizing the 
court of appeals to issue ‘“‘such writs 
as may be necessary to give it a gen- 
eral control of inferior jurisdictions,” 
it has been held in a number of cases 
that such supervisory power is whol- 
ly independent of any jurisdiction in 
the inferior courts (Gilman y. Doak, 
194 Ky. 21, 237 SW_ 1069); (2) and 
that prohibition may be granted where 
an inferior court, although possessing 
jurisdiction, is exercising, or is about 
to exercise, it erroneously, and great 
injustice and irreparable injury would 
result, and there exists no other ade- 
quate remedy by appeal or otherwise 
(Potter -v. Gardner, 222° Ky: 6487," 7 
SW (2d) 5387; Walker v. Burgevin, 220 
Ky. 690, 295 SW 997; Duffin v. Field, 
208 Ky. 548, 271 SW 596; Fleece v. 
Shackelford, 204 Ky. 841, 265 SW 460; 


Buechel vy. Field, 202°Ky. 298, 259 
SW 353; Rodes vy. Gilliam, 197 Ky 
123, 245 SW 897; Com. v. Minor, 195 


Ky. 103, 241 SW 856; Western Oil 
Refining Co. v. Wells, 180 Ky. 32, 201 
SW 473; Equitable L. Assur. Soe. -v. 
Hardin,’ 166. Ky. bi" 278) SWe 2bs6: 
Cullins v. Williams, 156 Ky. 57, 160 
SW 7338; Illinois Cent. R. Co. v. Rice, 
154 Ky. 198, 156 SW. 1075: Rush -w. 
Denhardt, 138 Ky. 238, 127 SW 785, 
AnnCasi912A 1199; Com. v. Peter, 
136 Ky. 689, 124 SW 896; Montgom- 
ery v. Viers, 130 Ky. 694, 114 SW 251). 
(3) It has been asserted, however, 
that the writ of prohibition which is 
authorized by this vonstitutional pro- 
vision may be used for the same pur- 
poses only as it has been ordinarily 
used by courts, and is to be used only 
to prevent a threatened judicial action 
by a judicial tribunal outside, or in ex- 
cess, of its jurisdiction. Stewart v. 
Woods, 193 Ky. 824, 2837 SW 657. (4) 
In no event will prohibition be granted 
unless the failure to call it into use 
will result in a manifest injustice for 
which the party aggrieved has not 
another remedy. Gilman y. Doak, 194 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 88] A. Generally. Asa general rule any per- 
son who will be affected or injured by the proceeding 
which he seeks to prevent is entitled to apply for-the 
writ,t® but a person who has no interest therein and 
whose rights will not be affected or injured cannot.*® 


Ky. 21, 287 SW 1069; Elk Stave Lum- 
ber Co. v. Lewis, 192 Ky. 477, 233 SW 
1046; Western Oil Refining Conuave 
Wells, 180 Ky. 32, 201 SW 473; Ohio 
River Contract Co. v. Gordon, 170 Ky. 
412, 186 SW 178. (5) The erroneous 
proceeding of the inferior court must 
be such as would cause great irrep- 
arable injury, damage, or injustice 
to result. Brewer v. Vallandingham, 
21 SW (2d) 831; Litteral v. Woods, 


223 Ky. 582, 4 SW (2d) 395; Tomp- 
kins v. Manning, 205 Ky. 327, 265 SW 
830. (6) Nor is prohibition justifi- 


able solely on the ground that the rul- 
ing of the lower court is not review- 
able on appeal. Gordon v. Tracy, 194 
Ky. 166, 238 SW 395; Gilman v. Doak, 
194 Ky. 21,.237 SW 1069; Rallihan v. 
Goradon, 176) Ky. ATL 195, SW. 783: 
Caréy v. Sampson, 150 Ky. 460, 150 
SW 5381; Com. v. Weissinger, 143 Ky. 
368, 136 SW 875; Standard Oil Co. v. 
Linn, 32 SW 932, 17 KyL 832. 

[el] In Mississippi, under a stat- 
utory provision granting authority 
to any judge or chancellor to grant 
remedial writs in all cases wherein 
the same may properly be granted 
according to right and justice, the 
right of the court to issue the writ 
ot prohibition has been held to be 
broadened and extended to all cases 
where it is necessary in order to at- 
tain the ends of justice. Crittenden 
v. Booneville, 92 Miss. 277, 45-S 723, 
131 AmSR 518. 

[d] In Porto Rico, under the stat- 
ute, the writ of prohibition may is- 
sue. when by the exercise of its ju- 
risdiction an inferior court will de- 
feat a legal right, but under this stat- 
ute the right which is involved must 
be of real importance and its defeat 
must be manifest. Fortuna Est. v. 


Texidor, 26 Porto Rico 233. 
45. Ark.—United Mine Workers 
Dist. No. 21 v. Bourland, 169 Ark. 


796, 277 SW 546. 

Cal.—McGuinness v. San Francisco 
Super. Ct.,.196 Cal. 222, 237 P 42, 40 
ALR 1110; Dungan vy. Fresno Coun- 
ty Super.),Ct.,, 149 Cal. 98, 84. P 767, 
117 AmSR 119; Havemeyer v. San 
Francisco Super. Ct., 84 Cal. 327, 24 
P1215 18 AmSR192, 10 “LRA 627. 

Colo.—Peo. v. Denver Second Dist. 


'Cti1 782 Colov 526; '242'.P’ 997. 
Mo.—-State v. Jones, 274 Mo. 374, 
202 SW 1117. 
Mont.—State v. Jackson, 58 Mont. 
90, 190 P 295. 


N. Y.—Peo. v. Nixon, 190 App. Div. 
612, 180 NYS 130 [aff 109 Mise. Pa 179 
NYS 82, and rev on other grounds 229 
INGOY. 356, 128 NE 245]; Peo. v. Dun- 
ning, 113 App. Div. 35, 98 NYS 1067. 

Okl.— Clark v. De Graffenreid, 64 
Okita, 1662P 736. 

Wash.—State_ v. Spokane County 
Super. Gt.,.15 Wash. 668, 47 P31, 55 
AmSR 907, 37 LRA 111. 

W. Va.—Midland Inv. Corp. v. Bal- 
Jard, 101 W> Va. 591, 133° SE 316; 
St. Marys v. Woods, 67 W. Va. 110, 
67 SE 176, 21 AnnCas 164. 

“In this state, ‘it is always the 
party aggrieved who sues. Have- 
meyer v. San Francisco Super. Ct., 
SAnGaluvazte 402, ah Pe rat PTs AmSR 
192, 10 LRA 627. 

[a] Corporate existetice = inaulcy, 
as to whether applicant, a de facto 
corporation, is also a de jure corpo- 
ration cannot be made. State v. Spo- 
kane County Super. Ct.. 15 Wash. 668, 
47 P 31, 55 AmSR 907, 37 LRA 111. 

[b] Parties hela proper.— (1) Par- 
ties who, as defendants, were brought 
into court by respondents, and w'‘hose 
rights were denied by the trial court. 
Peo. v. Denver Second Dist. Ct., 78 
Colo. 526, 242 P 997. (2) Members. of 
unincorporated association seeking 
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a stranger.*® 


writ to prevent chancery court from 
impounding funds of such associa- 
tion. United Mine Workers Dist. No. 
21 v. Bourland, 169 Ark. 796, 277 SW 
546. (3) Holder, of a judgment clas- 
sified as a claim against the estate 
of a decedent, who seeks a writ of 
prohibition to prevent the allowance, 
without bond, of an appeal from an 
order sustaining exceptions to an ac- 
count of an executrix. State v. Jones, 
274 Mo. 374, 202 SW 1117. (4) Ven- 
dor of land sold to guardian of mi- 
nor where purchase was authorized 
by county court, who seeks writ to 
prevent district court from exercis- 
ing appellate jurisdiction. Clark v. 
De Graffenreid, 64 Okl. 177, 166 P 736. 
(5) Mayor and police department 
seeking writ to stay certiorari pro- 
ceedings brought by police officer to 
review the relator’s action in dis- 
charging him, especially where court 
order directed them to make return 
of a transcript w'hich they allege 
they cannot do. State v. Jackson, 58 
Mont. 90, 190 P 295. (6) City seek- 
ing to prohibit circuit court from 
amending its charter. St. Marys v. 
Woods, 67 W. Va. 110, 67 SE 176, 21 
AnnCas 164. (7) City of New York 
where it seeks to prohibit public 
service commission from considering 
application of receiver of street rail- 
way for a change of fares. Peo. v. 
Nixon, 190 App. Div. 612, 180 NYS 
130 [aff 109 Misc. 7, 179 NYS 82, and 
rev on other grounds 229 N. Y. 356, 
128 NE 245). (8) Legatees under de- 
cedent’s will who seek to prohibit 
hearing of motion by decedent’s wid- 
ow to vacate final divorce decree ob- 
tained by decedent. McGuinness v. 
San Francisco Super. Ct., 196 Cal. 
222, 287 P 42, 40 ALR 11102 (9) A 
person subpcenaed to appear and an- 
Sswer questions in an _ inquisition, 
where the information filed was in- 
sufficient to confer jurisdiction on the 


justice. Peo. v. Dunning, 113 App. 
Div. 35,4198 NYS. 106%. 
46. Ark.—dAllen  v. Sellers, 141 


Ark. 206, 217 SW 257. 

Cal.—Robson v. San Francisco Su- 
per. Ct, 171 Cal. 1583, 3154.P 38 seGarze 
v. Fritz, 137 Cal. 108, 69 P 854; Haile 
v. San Bernardino County Super. Ct., 
78 Cal. 418, 20 P 878; J. M. Overell 
Furniture Co. v. Los Angeles Coun- 
tyuSupers Cts, .862Cale A.S7458-1 78a P 
176. 

La.—Item Co. v. Nu-Grape Bottling 
Go.;'160 La.,631, 107 S 471. 

Mont.—State v. District Ct., 48 
Mont. 477, 188 P 1100. 

N. Y.—-Burke_ v. Richmond, 131 
Misc. 588, 228 NYS 172; Peo. v. Bauer, 
103 NYS 1081, 39 
‘ > 258 Peo, v. Mayer, 41 
Misc. 289, 84 NYS 71. 

S. D.—In re Mee, 45 S. D. 582, 189 


SW 675. 
Wash.—State v. Douglas County 
Super. Ct,, 139 Wash. 294, 247 P 3; 


Harbor Line Comrs. v. State, 2 Wash. 


530, 27 P 550 [writ of error dism 
146 U. S. 646, 13 SCt 190, 36 L. ed. 
1119]. 

W. Va.—Midland Inv. Corp. v. Bal- 
Lavd Ol SW Va 49 Lalo oh on vod 6s 


Fleming v. Guthrie, 32 W. Va. 1, 9 
SE 23, 25 AmSR 793, 3 LRA SS. 

“Tt is only a person whose rights 
are to be affected who may be heard 
to assert that a pending proceeding 
should be restrained by writ of pro- 
hibition.” Peo. v. Mayer, 41 Misc. 
289, 292, 84 NYS 71. 

“There is no authority nor reason 
for interference by the courts at the 
instigation of one who shows neither 
injury nor damage nor prospect of 
injury ‘or damage.’’ Burke v. Rich- 
ee 131 Misc. 588, 589, 228 NYS 
172. 
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At common law it is not necessary that applicant for 
a writ of prohibition be a party to the suit or pro- 
ceeding sought to be prohibited; the writ could issue 
upon the application of a party4? or a garnishee,*® or 
Thus, in jurisdictions where the rule - 


[a] Improper applicants.—(1) 
Petitioners for prohibition to restrain 
defendant from entering into build- 
ing contract who did not show them- 
selves to be the lowest bidder. Burke 
v. Richmond, 131 Misc. 588, 228 NYS 
172. (2) Lessor of personalty which 
was taken possession of by receiver 
only because it was in house he was 
appointed to take charge of where 
the lessor seeks writ to restrain court 
from enforcing its order appointing 
the receiver. J. M. Overell Furni- 
ture Co. v. Los Angeles County Super. 
CtI73.6" Cals As 745 List Pie Ot Co) PAS 
railroad corporation, which owns no 
property, is not a taxpayer or resi- 
dent of a village, has no vested rights 
therein, no village consent or fran- 
chise, and has applied for none over 
the route proposed by the defendant 
company, and has no certificate of 
convenience and necessity for that 
route, is not entitled to a writ of 
prohibition to prevent the village au- 
thorities from granting a franchise 
to defendant to construct a line of 
trolley railroad through the village. 
Peo. v. Bauer, 54 Misc. 28, 108 NYS 
1081, 39 NYCivProc 258. (4))) Mem- 
bers’ of a board of county commis- 
sioners who apply for a writ to pro- 
hibit the district court from enter- 


taining an appeal from the board’s 
decision. State v. District Ct., 48 
Montiy 4%; £334 Pel 100s) (5). Berson 


who applied for writ to prevent mo- 
tion for new trial being granted to 
his codefendant in lower court on is- 
sues between movant and plaintiff. 
Robson v. San Francisco Super. Ct., 
D7 Cal.7583) 154) Pe-840 166) se erson 
applying for writ to prohibit con- 
demnation proceedings which were 
brought against state alone, he claim- 
ing an interest in, and possession of, 
the land in question. State v. Doug- 
las County Super. Ct., 139 Wash. 294, 
247 P 3. (7) A mere witness whose 
examination has been concluded and 
is under no requirement to attend 
further is not entitled to the writ of 
prohibition restraining a proceeding 
pending before a magistrate. Peo. v. 
Mayer, 41 Misc. 289, 84 NYS 71. (8) 
A stockholder in a national bank and 
a stockholder in a state bank were 
not entitled to prohibit the bank com- 
mission from admitting a new bank 
under the depositors’ guaranty fund. 
In re Mee, 45 S. D. 582, 189 NW 675. 
(9) A libeled party who has institut- 
ed a prosecution is not a person ‘“‘ben- 
eficially interested’ under Code Civ. 
Proc. § 1003 so as to entitle him to a 
writ or prohibition against the prose- 
eution of the same libel by a third 
party. Gage v. Fritz, 137 Cal.. 108, 
69 P 854. (10) Court officer cannot be 
permitted to interject himself into 
litigation merely because of fees 
which may accrue to him therein. 
Item Co. v. Nu-Grape Bottling Co., 
160 Lia. 681, 107 S 471. 

{b] Thus a riparian proprietor 
who has no right of title to tide lands, 
simply owning the wharfage thereon, 
does not have his ownership or pos- 
session of the wharf interfered with 
by the inclusion of such lands with- 
in the harbor lines so as to be enti- 
tled to a writ of prohibition. Harbor 
Line Comrs, v. State, 2 Wash. 530, 27 
P 550 [writ of error dism 146 U. S. 
646. 13 SCt 190, 36 L. ed. 1119]. 

47. Liondon? vi. Cox, las RO 2 ea 
2239. 

48. Wadsworth v. Spain, 17 Q. B. 
171, 79) ECL: 171) LL Reprintei2 46% 
WOoke ov. Gill, Ew ihwS Clb y nog 

49. State v. Mingo County Ct., 97 
W. Va. 615,125 SE 576; Dondon v. 
Cox, L. R. 2 H. L. 239; Wadsworth 
v. Spain, 17.Q. B. 171, 79 ECL 171, 117 
Reprint 1246; Chambers y. Green, L 
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of the common law has not been abrogated, it is not 
necessary, that applicant for the writ should be a 
party to the suit or proeeeding against which the writ 
is sought,°° but it may be issued at the instance of 
a stranger.®°! However, in such eases, applicant’s 
right to the writ may be within the discretion of the 
court.°* Under the statutes existing in certain juris- 
dictions the writ will not issue upon the application 
of a stranger to the record below.°? Prohibition may 
be applied for by either of the parties to the proceed- 
ing in the inferior court.*4 

Voters and taxpayers. Voters and electors have 
been held entitled to a writ of prohibition to ques- 
tion the eligibility of a candidate for publi office ;°° 
and, in some jurisdictions, residents and taxpayers 
are held to have such an interest as will entitle them 
to obtain the writ to restrain tribunals from proceed- 
ing without jurisdiction to perform some action in- 
imiecal to the public interest,°® but in others it is held 
that a taxpayer is not a proper applicant for a writ 
of prohibition to stay judicial proceedings.** 

Sureties. A surety cannot maintain prohibition to 
prevent a board which is vested with the power of 
approval from disapproving its bonds;°* if proper at 
all, the principal, and not the surety, is the proper 
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[§§ 88-92 
party to maintain the action.5® 

_ [§ 89] B. Persons in Centempt or Disobeying Or- 
der. The application of a party charged with con- 
tempt of the court order sought to be prohibited will 
be denied;°° nor can a stranger to a suit have a writ 
of prohibition to vacate a rule of contempt against 
him.®t The standing of an applicant for prohibi- 
tion to prevent the modification of an order affecting 
the care and eustody of her child is not impaired by 
her failure to produce the child pursuant to an order 
of court where she and the child were properly out- 
side the jurisdiction.°? 

[§ 90] C. Persons in Official Capacity. When it 
is made by statute the duty of a public officer to rep- 
resent a particular governmental body in all civil 
actions and proceedings to which it is a party, such 
officer is the proper relator in prohibition proceed- 
ings on behalf of such body.*®? 

[§ 91] D. Persons Estopped. Parties to an action 
who were benefited by the lower court’s-refusal to 
proceed are estopped to apply for a writ of prohibi- 
tion to prevent enforcement of mandamus requiring 
the judge to proceed although not parties of record 
to the mandamus proceedings.°* 


; VII. JURISDICTION AND PROCEEDINGS 


[§ 92] A. Jurisdiction and Authority To Issue—l1, 
Authority To Issue—a. Of Courts. As a general 


rule a court has power to issue a writ of prohibition 
to restrain an inferior court,®° but it cannot issue 


Worthington v. Jeff- 

C. P.. 379; Quartly v. 
Timmins,® UR. 9) Cy P. 416; ‘Baker 
Vo Clark) au.) R!'8°Cy Bi 121 (see note); 
Cooke! WE iGilh eh. TRIS hE Pe LO; 
Forster v. Forster, 4B. & S. 187, 116 
ECL 187, 122 Reprint 430; Re ‘Hol- 
man, 27 Ont. L. 432, 23 OntWR 428, 9 
DomLR 234. 

[a] No personal interest in the 
proceedings sought to be prohibited 
was required. State v. Mingo Coun- 
ty 'Ct:,, 97 Wi. Va)! 615,125 SE: 576. 

50. Cronan v. Kootenai County 
First Judicial Dist, Ct., 15 Ida. 184, 
96 P 768; State v. Wurdeman, 304 Mo, 
583, 264 SW 402. 

[a] Less strictness is required in 
prohibition than in other extraor- 
dinary remedies. Cronan v. Koot- 
enai County First Judicial Dist. Ct., 
15 Ida. 184, 96-P 768 (writ of man- 
date) 

te In absence of statute preclud- 
ing a stranger to the cause from pro- 
ceeding in prohibition, the common 
law remains intact and permits such 
action. State v. Wurdeman, 304 Mo. 
583, 264 SW 402. 

[ec] Thus, if he has an interest in 
the controversy and ‘has moved to set 
aside the judgment or order affect- 
ing his interest, he may petition for 
the writ. Cronan vy. Kootenai Coun- 
ty First Judicial Dist. Ct. 15 Ida. 
184, 96 P 768. 

[a] Voters, not parties to an elec- 
tion contest, who seek to prevent use 
of report of recount. State v. Wurde- 


R. 20 Eq. 552; 
ries, L. R. 10 


man, 304 Mo. 5838, 264 SW 402. 
51. Walton v. Greenwood, 60 Me. 
356; Thomas v. Mead, 36 Mo. 232; 


State v. Calhoun, 207 Mo. A. 149, 226 
SW oie Mayo v. James, 12 Gratt. (53 


far Vqadetanly, if not universally, 
it is issued at the instance of the per- 
son aggrieved. Mayo y. James, 12 
Gratt..(53 Va.) 17. 

{bl Writ may issue at instance 
of: (1) Stranger to the proceedings 
below. State v. Calhoun, 207 Mo. A. 
149, 226 SW 329. (2) Creditor of 
corporation improperly thrown into 
receivership. State v. Calhoun, su- 
pra. 

Stranger in contempt of court see 
infra § 89. 


52. Right of court to exercise dis- | 


cretion upon application of stranger 
see supra § 11. 

53. Miller v. Butte County Super. 
Ct., 82 Cal. A. 634, 256 P 431 

[a] Court cannot issue order pro- 
hibiting further proceedings in ac- 
tion or actions to which petitioner is 
not a party, or to which he has not 
made any attempt to become a party. 
Miller v. Butte County Super. Ct., 82 
Cal. A. 634, 256 P 4381. 
Bi, Ky.—Reese v. Lawless, 4 Bibb. 
Be be we v. Greenwood, 60 Me. 

Mich.—Hudson v. Judge Detroit 
Sits -Ct., 42 Mich, 239, 3 NW 850, 


Mo.—Thomas v. Mead, 36 Mo. 232. 

Eng.—Paxton v. Knight, i Burr: 
314, 97 Reprint 328. 

{a] Plaintiff may obtain writ 
against his own suit. Reese v. Law- 
less, 4 Bibb (Ky.) 394; Paxton v. 
Knight, 1 Burr 314, 97 Reprint 328. 

55. State v. Howell, 70 Wash. 467, 
126 P 954, 41 LRANS 1139. 

56. Peo. v. Dayton, 120 App. Div. 
814, 105 NYS 809 [rev on other 
grounds 189 N. Y. 460, 82 NE 507, 121 
AmSR 909]; State v. Packard, 32 N. 
D. 301, 155 NW 666; Midland Inv. 
Corp. v. Ballard, 101 W. Va. 591, 133 
SE 316; State v. Mingo County Ct., 
97 W. Va. 615, 125 SE 576; St. Marys 
v. Woods, 67 W. Va. 110, 67 SE 176, 
21 AnnCas 164. 

{a] Special personal interest be- 
yond that shared in common with 
others similarly situated is not re- 
quired. State v. Mingo County Ct., 
97° W. Via. 615; 125 SEH ‘576. 

{b] Officer and taxpayer is enti- 
tled to writ of prohibition to test 
constitutional right of supreme court 
to proceed under act authorizing re- 
count of votes cast in mayoralty elec- 
tion. Peo. v. Dayton, 120 App. Div. 
814, 105 NYS 809 [rev on other 
grounds 189 N. Y. 460, 82 NE 507, 121 
AmSR 909]. * 

{c] Principles similar to manda- 
mus apply as showing interest in the 
parties enabling them to maintain a 
suit involving public interest affect- 
ing them. St. Marys v. Woods, 67 
WeivVa. 110% 67 3S vie, 21 AnnCas 


164. 
Rule | (ES empha nioy 


[d] applies: re- 


strain tax commission from enforec- 
ing laws. State v. Packard, 32 N. D. 
301, 155 NW 666. (2) To prevent cir- 
cuit court from amending city char- 
ter. St. Marys v. Woods, 67 W. Va. 
110, 67 SE 176, 21 AnnCas 164. 

57. State v. Main, 62 Wash. 242, 
113 P 632, 34 LRANS 255 (taxpayer 
seeking writ to restrain summoning 
and impaneling of grand jury for er- 
ror in drawing the same). See Teem 
v. Cox, 148 Ga. 175, 96 SE 131 (hold- 
ing citizens and taxpayers not au- 
thorized to maintain a petition for 
prohibition to prevent the jury com- 
missioners from revising jury lists 
and making up jury boxes). 

58. State v. Stutsman, 24 N. D. 68, 
139 NW 83, AnnCas1914D 776. 

59. State v. Stutsman, supra. 

60. Paddon v. San Francisco Su- 
per. Ct., 65 Cal. A, 479, 224 P 474, 

6l. Ex p. Stickney, ‘40 Ala. 160. 

62. Leonard y. Willcox, 102 
195, 142-4762. 

638. State v. Yakima County Super. 
Ct., 4 Wash. 30, 29 P 764. 

[a] In Alabama.— (1) The attor- 
ney-general is the only officer author- 
ized to institute prohibition proceed- 
ings in the name of the state. State 
v. Curtis, 18 Ala. A. 531, 93 S 229. 
(2) Solicitor of judicial district is 
not proper relator. State v. Curtis, 

State v. Homer, 


supra. 
249 Mo. 58, 
155 SW 405. 


64. 

65. Ark.—Ex p. Williams, 4 Ark. 
537, 38 AmD 46. 

Ky. —Reese v. Lawless, 4 Bibb 394. 

Me.—Norton vy. Emery, 108 Me. 472, 
81 A 671 

Miss.—-Planters’» Ins., Co. va, Cram-— 
er, 47 Miss. 200. 


Vite 


M.—Lincoln- -Lucky, ete... Mins 
Co. v. First Juana WAST OU ndy NG 
M. 486, 38 P 58 
Wert Teche Vv. Maxwell, 5 Rand. 
(26 Va.) 636. 
Wash.—Statev. Cameron, _140 
Wash. 101, 248 P 408, 54 ALR 311. 


Ww. Va._-Campbell Ws Doolittle, 58 
W. Va. 317, 52 SE 260. : 

[a] Courts of general common- 
law cognizance may grant writs of 
prohibition to inferior tribunals. 
Planters’ Ins. Co. vy. Cramer, 47 Miss. 
200; Jackson v. Maxwell, 5 Rand. (26 
Va.) 636; Campbell vy. ‘Doolittle, 58 


; a 
tor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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such a writ against a court of equal rank.®¢ 


This 
power resides in the majority of the higher courts of 
the states®’ and in the federal courts, but only as an 
ancillary writ in cases over which the court other- 
wise has jurisdiction ;°* it also resides in a territorial 
supreme court as against a territorial district court.®9 
Generally, except where the constitution or statutes 
in express terms confer either the original jurisdic- 
tion for that purpose’? or the power to award “orig- 
inal remedial writs,”’’? or the power to issue any re- 
medial writs necessary to give the court of last re- 
sort general control over courts of inferior jurisdic- 
tion,’* or a general superintending control over all 
inferior courts,’* the writ will be granted by a court 
of last resort only in aid of its appellate jurisdic- 
tion.‘ 

{§ 93] b. Of Judges. A judge when vested with 
express statutory authority may, in vacation, issue a 
writ of prohibition,’® but not otherwise.7*® So too 
a Judge may, if he possesses express statutory author- 
ity,** or the powers of a chancellor,*® or even the 
powers of a common-law judge,*® grant in vacation 
a preliminary rule in prohibition, returnable to, and 
triable by, the court in term time. Unless such pow- 
er is expressly conferred, a judge in chambers ecan- 
not entertain an application for prohibition.*®® 
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Modification of rule to show cause why writ of 
prohibition should not issue may be made by judge 
in vacation.*! 

[§ 94] c. Of Clerk of Court. A clerk of court in 
vacation has no power to issue a writ of prohibi- 
tion.®? 

[§ 95] 2. Issuance by Superior Court of Concur- 
rent Jurisdiction. A court will not issue a writ of 
prohibition against an inferior tribunal where ap- 
plication for such a writ was not made to an inter- 
mediate tribunal having jurisdiction. 

[§ 96] 3. Territorial Jurisdiction. In Quebec a 
writ of prohibition cannot issue to quash a judgment 
of the court of commissioners of a district other than 
that in which the writ was issued.84 

[§ 97] B. Proceedings—1l. In General. A prohi- 
bition proceeding is a civil proceeding even though it 
is brought to prohibit the hearing of a criminal 
charge.*° Asa general rule the method of procedure 
is governed by statute,8® but where there is no such 
statute, the method of procedure rests entirely upon 
the ancient practice.’? } 

[§ 98] 2. Presentation of Objections in Original 
Proceedings—a. In General. Although in a few ju- 
risdictions there is authority to the contrary,’® as a 
general rule before a writ of prohibition will be 


W. Va. 317, 52 SE 260. 

{b] By virtue of its general com- 
mon-law jurisdiction, a superior 
court has power to issue a writ of 
prohibition. Norton v. Emery, 108 
Me, 472, 81 A 671. 

[c] Courts possessing jurisdiction 
over subject matter in contest may 
award writs of prohibition against 
courts of inferior jurisdiction. Reese 
v. Lawless, 4 Bibb (Ky.) 394. 

[d] Anciently the writ of pro- 
hibition could only issue out of chan- 
eery. Planters’ Ins. Co. v. Cramer, 
47 Miss. 200. 

[e] In England writs of prohibi- 
tion were granted both in the com- 
mon pleas and king’s bench. Lang- 
dale’s Case, 12 Coke 58, 109, 77 Re- 
print 1338, 1385; Harrison v. Bur- 
well, Vaugh. 206, 124 Reprint 1039; 
Bushell’s Case, Vaugh. 135, 124 Re- 
print 1006. See also Reese v. Law- 
less, 4 Bibb (Ky.) 394 (their juris- 
diction in such cases was by virtue 
of their original jurisdiction over the 
subject matter in controversy). 

Against whom writ lies see supra § 


2. 

“Superior” and “inferior” courts 
defined see Courts § 7. 

66. Pierce v. Box, (Tex. Civ. A.) 
284 SW 2381. 

67. Power of particular state 
courts to issue writs of prohibition 
see Courts § 418. 

68. See Federal Courts § 14. 

Power of: 

Circuit court of appeals to issue writ 
of prohibition see Federal Courts 
§ 330. 

Supreme court to issue writ of pro- 
hibition see Federal Courts § 194. 
69. Lincoln-Lucky, etc., Min. Co. 

VeHIrStidudicial Dist Ct...7 UN. MM. 

486, 38 P 580. 

Power of supreme court of: 
District of Columbia to issue writ of 

prohibition see Federal Courts § 

372. 

Philippine Islands to issue writ of 
prohibition see Federal Courts § 


358. 
70. Cal.—Hyatt v. Allen, 54 Cal. 


353: Tyler v. Houghton, 25 Cal. 26. 


Fla.—Singer Mfg. Co. v. Spratt, 20) 


Fla. 122; Sherlock v. Jacksonville, 17 
Fla. 93. 

Me.—Harriman v. Waldo County, 
53 Me. 83. 


Mass.—Jaquith v. Fuller, 167 Mass. 
123, 45 NE 54; Connecticut River R. 
Co. v. Franklin County, 127 Mass. 50, 
34 AmR 338. } 

Nev.—Low v. Crown Point Min. Co., 
2 Ney. 75. 


Okl.—State v. Davenport, 125 Okl. 
152256; Bi3sa0. 

Vt.—Bullard v. Thorpe, 66 Vt. 599, 
30 A 36, 44 AmMSR 867, 25 LRA 605. 

Va.—Com. v. Latham, 85 Va. 632, 8 


SE 488; Gresham v. Ewell, 84 Va. 
784, 6 SH 134; James v. Stokes, 77 
Va. 225; Culpeper County v. Gor- 


rell, 20 Gratt. (61 Va.) 484. 

Wash.—State v. Pierce County Su- 
per. Ct., 12 Wash. 677, 42 P 123. 

W. Va.—Fleming v. Commissioners, 
31 W. Va. 608, 8 SE 267; McConiha 
v. Guthrie, 21 W. Va. 134. 

71. State v. Ross, 122 Mo. 435, 25 
SW 947, 23 LRA 534; State v. St. 
Louis Ct. of App., 99 Mo. 216, 12 SW 
661; Thomas v. Mead, 36 Mo. 232. 

72. Ala.—-Ex p. Greene, 29 Ala. 52. 

Ky.—Western Oil Refining Co. v. 
Wells, 180 Ky. 32, 201 SW 4738; Com. 
v. Jones, 118 Ky. 889, 82 SW 643, 26 
KyL 867; Standard Oil Co. v. Linn, 
82 SW 932, 17 Ky 832; . Hindman: v: 
Toney, 97 Ky. 413, 30 SW 1006, 17 
KyL 286. 

N. C.—State v. Whitaker, 114 N. C. 
818, 19 SE 376; Perry v. Shepherd, 


U8 NeL OF Sor 

Ss. C.—State v. Columbia, 16 S. C. 
412; pune v. Columbia, etc., R. Co., 1 
Si Cy 46. 

Wis.—State v. Pollard, 112 Wis. 


232, 87 NW 1107. 

[a] Where appeal has been dis- 
missed by appellate court, its juris- 
diction over the cause ceases, and it 
cannot thereafter issue prohibition 
against an enforcement of the judg- 
ment from which the appeal was tak- 
en. Olmstead vy. Mason, 3 Bush (Ky.) 
693. 

73. State v. True, 26 Wyo. 314, 
184 P 229; State v. Ausherman, 11 
Wyo. 410, 72 P 200. 73 P 548. 

74, Peo, y.-€ook County , Cirs ‘Ci, 
173 Ill. 272, 50 NH.928; Peo. v.-Cook 
County Cire Ct). 169 Tih. 201; 48 NE 
717; State v. Judge First Dist. Ct., 
45 La. Ann. 1206, 14 S 78; State v. 
Judge Civ. Dist. Ct., 45 La. Ann. 532, 
12 S 941; State v. Judge Super. Dist. 
Ct., 26 La. Ann. 146; State v. Judge 
Seeond |) Dist. Ct.,. 25- La: -Ann. 381; 
Bush v. Head, 22 La. Ann. 459; State 
v. Judge New Orleans Commercial 
Ct.; 4 Rob. (la.) 48. See State v. 
Hall, 47 Nebr. 579, 66 NW 642 (hold- 
ing the court lacking in original 
jurisdiction to award a writ of pro- 
hibition as an independent remedy 
and querying its power in aid of its 
appellate jurisdiction). Oe 

[a] In Australia the jurisdiction 
of the superior court to grant the 
writ of prohibition is original and not 


appellate. Rex v. Commonwealth Ct. 
ae Loree ree ey etc, a8. Austre Gy IT 


75. State v. Judges Caddo Parish 
First Dist&.Ct...:35 Lats Anna 10075 
Campbell v. Doolittle, 58 W. Va. 317, 
52 SHE 260. 

76. Ex p. Boothe, 64 Ala. 312; Ex 
p. Ray, 45 Ala. 15; Peo. v. Arapahoe 
County, Dist: .Ct; 28 ‘Colo: 485, "69 P 
1066; Re Landsborough, 21 Man. 708, 
18 WestLR 601. 

77. State v. Dearing, 184 Mo. 647, 
84 SW 21; Lincoln-Lucky, etec., Min. 
Co. Vv. Kirst! Judiciali Dist.. Cti,) (IN, 
M. 486, 38 P 580. 

78. State v. Dearing, 184 Mo. 647, 
84 SW 21; State v. Rombauer, 105 
Mo. 103, 16 SW 695; State v. Rom- 
pa 104 Mo. 619, 15 SW 850, 16 SW 


79. | Exp. State, '200-Ala. 115; 75S 
327; Ex p. Boothe, 64 Ala. 312; Ex p. 
Ray, 45 Ala. 15. 

80. Re Landsborough, 21 Man. 708, 
18 WestLR 601. 

81. State v. Aloe, 152 Mo. 466, 54 
Sw 494, 47 LRA 393. 

82. Casby v. Thompson, 42 Mo. 133. 

83. Wilson v. Modesto Police Ct., 
(Cal. A.) 279. PB 833. 

84. Gaudet v. Garneau, 12 Que. K. 
B. 145 [rev 21 Que. Super. 437]. 

85. See supra § 3 

86. See statutory provisions; 
case infra this note. 

[a] Code of civil practice gov- 
erns except as otherwise provided in 
the act governing the writ. St. Louis, 
ete., R. Co. v. Wear, 135 Mo. 230, 36 
SW 357, 658, 33 LRA 341. 

87. Dobson v. Westheimer, 5 Wyo. 
34, 36 P 626. 

fa] Method of proceeding at com- 
mon law.—Ex p. Williams, 4 Ark. 
537, 38 AmD 46 (where practice is 
set forth with clearness). 

88. Com. v. Latham, 85 Va. 632, 8 
SE 488. 

fa] In West Virginia.—(1) Early 
cases held a challenge of jurisdiction, 
in some manner in the lower court 
was ordinarily a condition precedent 
to the right to apply for the writ 
(Jennings v. Bennett, 56 W. Va. 146, 
49 SE 23: Knight v. Zahnhiser, 53 W. 
Va. 370, 44 SE 778; Black Fork Dist. 
Bd. of Education v. Holt, 51 W. Va. 
435, 41 SE 3387), (2) but that the rule 
was one of discretion only and not 
arbitrary and inflexible, and when 
applied was only done so as a mat- 
ter of judicial courtesy to the court 
sought to be prohibited (Charleston 
v. Littlepage, 73 W. Va. 156, 80 SE 
131, 51 LRANS 353; Bice v. Booths- 


and 


696 [50 C.J.] , 


granted it must appear that the petitioner has ap- 
plied to the inferior court for relief.’® 
question of jurisdiction has been raised without sue- 
cess in the inferior court a superior court will not 
ordinarily entertain an application for a writ of 
If it does not appear that the matter 
upon which applicant bases his right to the writ was 


prohibition.®° 


ville Tel. Co., 62 W. Va. 521, 59 SE 
501, 125 AmSR 986, 13 AnnCas 1046). 
(3) Other and later cases have held 
that such is not the rule (Weil v. 
Black, 76 W. Va. 685, 86 SE 666 [un- 
der statute]), (4) and that the ques- 
tion of Jurisdiction need not first be 
raised in the lower court (Roane 
Garey. Ctasyvs OBrien 95 Wr Viaw325 
122 SE 352; State v. Kindelberger, 88 
W. Va. ‘131, 106 SE 434: Marsh v. 
O’Brien, 82 W. Va. 508, 96 SE 795; 
Wayland Oil, etc., Co. v. Rummel, 78 
W. Va. 196, 88 SE 741; Weil v. Black, 
76 W. Va. 685, 86 SE 666). 

‘89. Ala.—Ex p. Greene, 29 Ala. 52. 

Colo.—Peo. v. Public Utilities 
Commns, “SiIMColos 361) 255 RP 608; 
Adams County. Ct. -v. Peo., 48 Colo. 
539, 111 P 86. 

Hawaii.—Union Feed Co. v. Kaai- 
hue, 21 Hawaii 345. 

La.—Ascension Red Cypress Co., 
Ltd. v. New River Drain. Dist., 125 
S 730; Keiffe v. La; Salle Realty Co., 
163 La. $24, 112 S 799, 53 ALR 82; 
Reynolds v. State Highway Commn., 


163 La. 1255 111 S622; Liuzza v- 
Simms, 154 La. 339,'97 S 470;-State 
v. New Orleans, 149 La. 788, 90 S 


196; 
S 742. 

Mich.—Hudson v. Judge 
Super: /Ct3" 42> Mich. 239,73 
9113. 

Mont.—State v. Silver Bow Coun- 
ty Dist. Ct., 44 Mont. 178, 119 P 476. 

Nev.—Turner v. Langan, 29 Nev. 
281, 88 P 1088; Bell v. First Judicial 
Dist. (Ct.,328 Neve 28081 sR siby 113 
AmSR 854, 1 LRANS 843, 6 AnnCas 
982; Walcott v. Wells, 21 Nev. 47, 24 
P 367, 37 AmSR 478, 9 LRA 59. 

Okl.— State v. Barnett, 68 Okl. ‘123, 
Ri EAL OOE 

Rex-—SstaterwWarlravis County, Cts, 
76 Tex. Cr. 147, 174 SW 365. 

Vt.—Leonard v. Willcox, 101 Vt. 
195, 142 A 762. 

Wyo.—State v. Fremont County 
Highth Judicial Dist. Ct., 31 Wyo. 
43 227 © 38, 30. AluR L082. 

[a] Applicant must first exhaust 
his means of relief at the hands of 
the inferior court. State v. New Or- 
Jeans, 149 La. 788, 90 S 196; State v. 
Clark, 143 La. 481, 78 S 742. 

[b] Opportunity to pass upon: 
(1) Objection to its jurisdiction must 
have been given to inferior tribunal. 
Peo. v. Public Utilities Commn., 81 
Colo. 361, 255 P 608; Adams County 


State v. Clark, 143 La. 481, 78 
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qualification by reason of bias should 
be given to judge. Leonard v. Will- 
cox, 101 Vt. 195, 442 A762. (3) Ob- 
jection as to sufficiency of service of 
court’s order requiring party to ap- 
pear for examination should be given 
inferior tribunal. State v. Fremont 
County Eighth Judicial Dist. Ct., 31 
Wyo, 413; 227 PRP’ 878, 35°LRA’ 1082. 
(4) Objection that great hardship 
would result if petitioners were com- 
pelled to attend court and submit to 
an examination touching their pos- 
session of property belonging to a 
decedent should be allowed the court 
making the order. State v. Fremont 
County Eighth Judicial Dist. Ct., su- 
ra. 
J jc] Adverse judgment in lower 
court on rule to dissolve injunction 
does not prejudice right to a writ of 
prohibition since such proceeding 
was a prerequisite to the application 
for the writ. Liuzza v. Simms, 154 
Wass oO eo we AO. 

90. Ark.—Reese v. Steel, 73 Ark. 
66, 83 SW: 335, 1136; State v. Wil- 


PROHIBITION 


Until the 


liams, 48 Ark. 227, 2 SW 843. 
Cal.—Baird v. San Francisco Su-a 


per. Ct.,. 204, Cal.. 408,268 .B 640; 
Grinbaum v. San.Francisco Super. 
Ct.5 L389" Cale i(4iy 209 P1005" Have= 
gmeyer y. San Francisco Super. Ct., 84 
Cali 32%, 24, P dot ess AmSiR is 25o10 
LRA 627; Baughman y. Calaverous 
County Super. Ct); T2uCal 2572, 442P 
20%3 Southern pPaec. Rv iCo.2V..sKerm 
County Super, Ct.) 59 Cal." 47. Pa- 


cific Broadcasting Co. v. San Fran- 
cisco Super. Ct., (A.) 280 P 991; Boyd 
v. Los Angeles County Super. Ct., 
(As) 279 P 672; McCarte'v. San Eran- 
cisco Super. Ct., (A.) 271 P 512; Drew 
v. Mendocino County Super. Ct., 43 
Cale An6515185-E 6305 

Colo.—Peo. v. Fremont County 
Dist. Ct., 30 Colo. 488, 71 P 388; Call- 
breath v. Fremont County Dist. Ct., 
30 Colo. 486, 71 P 387. 

Hawaii.—Oyama v. Stuart, 22 Ha- 
waii 693; Union Feed Co. v. Kaaihue, 
21 Hawaii 345. 

La.—In re Hatch, 148 La. 212, 86 
S 748; State v. State Debt Liquida- 
tion. Bad.) 135° La. 571,65 S 745;- In re 
Quaker Realty Co., 122 La. 43, 47 S 


369; State v. Allen, 51 La. Ann. 1842, 
eon 434; Whipple’s Succ., 2 La. Ann. 


Mont.—State v. District Ct. 47 
Mont. 284, 132 P 21. 

N. Y.—Peo. v. Woodward, 150 App. 
Diner diiOn me DaNSeonioe 

Oh.—State v. Houck, 95 Oh. St. se 
116 NE 1009; Ex p. Olea. 2 Oh. 
457, 19 Oh. Cir. Ct. N. S. 27 

Oki.—State v. eee 43 Okl. 
711, 142 P 407; Leedy v. Brown, 27 
Okl., AS 9. TAB Jeg. 

Philippine. — Cadwallader-Gibson 
Lumber Co. v. Del Rosario, 26 Phil- 
ippine 192 

Utah.—Sammis v. Mark, 69 Utah 
265° 25.20 RP" 270: 

Wash.—State v. 
Super.: ‘Ct., 


Douglas County 
139 Wash: 294,°247 P 35 
Harris v. Brooker, 8 Wash. 138, 35 
P 599; State v. Yakima County Super. 
Ct:, 4 Wash. 30, 29 P 764; State v. 
Whatcom County Super. Ct., 2 Wash. 
OF aoe LOOR: 
Wyo.—State v. Natrona County 
Highth Judicial Dist. Ct., 37 Wyo. 
169, 260 P 174; State v. Fremont 
County Bighth Judicial Dist. Ct., 31 
Wyo. 413, 227 P 378, 35 ALR 1082; 


State v. Albany County Dist. (6t.F 12 
Wyo. 547, 76 P 680. 

Ont.—Walker v. Wilson, 5 OntWN 
802, 16 DomLR 853. 

Que.—-Hogle v. Rockwell, 20 Que. 
Super. 309. : 

{a] Foundation of rule is the re- 


spect and consideration due to the 
lower court, and the expediency of 
preventing unnecessary litigation. 
Havemeyer v. San Francisco Super. 


Ct., 84 Cal. 327, 24 P 121, 18 AmSR 
192, 10 LRA 627; McCarte v. San 
Francisco Super. Ct., (Cal. A.) 271 P 


12, 

[b] Objection in some form to its 
want or excess of jurisdiction must 
be made in, and overruled by, the 
lower court. Havemeyer v. San Fran- 
cisco’ Super. Ct.,. 34 Cal. 327, 24 Pe 
121, 18 AmSR 192, 10 LRA 627; Pa- 
cific Broadcasting Co. v. San Fran- 
cisco Super. Ct., (Cal. A.) 280 P 991. 

{c] Attention of court whose pro- 
ceedings are sought to be stayed must 
have been called to the alleged excess 
of jurisdiction. Baughman vy. Cala- 
verous County Super. Ct., 72 Cal. 572, 
14 P 207; Southern Pac. R. Co. v. 
Kern County Super. Ct., 59 Cal. 471; 
Drew v. Mendocino County Super. Ct., 
43 Cal. A. 651, 185 P 680; Sammis y. 
Mark, 69 Utah 26, 252 P 270. 
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raised below,®! or that the lower court intends to 
proceed further,®? the writ will be denied. But if 
applicant brought to the attention of the judge in 
the lower court matter showing a want of jurisdic- 
tion, it will be considered sufficient.°? 
in the inferior court, a plea to the jurisdiction has 
been filed and overruled®* or in some form, and with- 


Thus, unless, 


{[d] Matters dehors the record 
from which lack of jurisdiction is 
claimed must be called to the atten- 
tion of the inferior court. Drew v- 
Mendocino County Super. Ct., 43 Cal. 
A. 651, 185 P 680. 

[e] Reasonable opportunity to 
correct its error must be given fact 
finding court. Boyd v. Los Angeles 
ote Super, .©t.,. (Cal A.) e279 se 

{f] Thus the writ will not issue 
to restrain hearing at a certain time 
and place on ex parte affidavits when 
the petitioner who was present when 
the order was made did not object 
thereto. Leedy v. Brown, 27 Okl. 489, 
TSMR. 

91. Cal.—McAneny v. Santa Clara 
Super. Ct., 150 Cal. 6, 87 P 1020. 

Fla. —State Vv. Wright, 1248S 18. 

La.—Firemen’s Ins. Co. v. Hava, 
141 La. 347, 75 S 76. 

Mo.—State vy. Shain, 297 Mo. 369, 
248 SW 591. 

Oh.—State v. Houck, 95 Oh. St. 264, 
116 NE 1009. 

Utah.—Smith v. Morgan County 
Second Judicial Dist. Ct., 69 Utah 493, 
256) P 1539: 


Wyo.—State v. Fremont County 


Highth Judicial Dist. Ct., 31 Wyo. 413, 
227 P 378, 35 ALR 1082. 
fa] Writ will not ‘issue: qd) 


Where applicant failed to object to 
jurisdiction of lower court to appoint 
receiver after appeal from order to 
pay temporary alimony, or to inrorm 
court that undertaking to stay pro- 
ceedings on appeal had been given. 
McAneny v. Santa Clara Super. Ct., 
150 Cal. 6;.87 P 1020. (2) For- failure 
to make state party to action, where 
no effort to require joinder was made. 
Smith v. Morgan County Second Judi- 
eial. Dists'Ct.° 69 Utah 493, 256eP 539. 
(3) For failure to file application for 
an order, it being jurisdictional, 
where application was not before su- 
preme court, and no motion was made 
to dismiss or to require application 
to be filed immediately, or to extend 
time, if necessary, to permit filing of 
proper objections. State v. Fremont 
County Highth Judicial Dist. Ct., 31 
Wyo. 413, 227 P 378. 35 ALR 1082. 
[b] Failure to challenge petition 
in lower court, where writ is invoked 
on ground that petition does not state 
facts sufficient to constitute a cause 
of action, will cause writ to be re- 


fused. State v. Shain, 297 Mo. 369, 
248 SW 591. 
(Fla.) 124 S 


ieee State v. Wright, 

93. Lavoy v. Toye Bros. Auto, etc., 
Cox, 159 hat209.1 0S Sr 298i: State v. 
Jackson, 58 Mont. 90, 190 P 295. 

fad. Thus: (1) direction by defend- 
ant of attention of trial judge to fact 
that suit had been discontinued as to 
it was declining of ‘his jurisdiction 
in premises, and, when trial judge 
overruled plea to his jurisdiction by 
passing on other exceptions, defend- 
ant had exhausted remedies in court 
below. Lavoy v. Toye Bros. Auto, 
ete., Co., 1159) Wa5209> 1LObS329 2-8 Oi62)) 
Relators having exhausted their rem- 
edy in the court below by presenting 
the question of its lack of jurisdiction 
to issue writ of certiorari by their 
motion to quash the writ, the action 
of the lower court was reviewable by 
prohibition. State v. Jackson, 58 
Mont. 90, 190 P 295. 
aoe) Ala.—Ex p. Hamilton, 51 Ala. 

Ark.—Ex p. Little Rock, 26 Ark. 
52; Ex p. McMeechen, 12 Ark. 70; 
Ex p. Blackburn, 5 Ark. 21. 

Cal. —McAneny v. Santa Clara Coun- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 
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out avail, it has been asked to refrain from proceed- 
ing further or to dismiss the ease,®® a superior court 
will not entertain an application for a writ of pro- 
If the question has once been raised in the 
case and ruled on adversely, it need not be repeated 
in immediate connection with the order attacked,®® 
but a challenge to the jurisdiction of the court is 
operative only in the particular case and will not 
afford a basis for prohibition in succeeding actions 
If there is a change of judges 
the second must be given an opportunity to rule upon 


hibition. 


of a similar nature.9* 


the question.°§ 


Determination of question below. 
of jurisdiction has been raised, but remains undeter- 


ty Super. Ct., 150 Cal. 6, 87 P 1020. 

Hawaii—tUnion Feed Co. v. Kaai- 
hue, 21 Hawaii 345. 

La.—Dalgarn v. New Orleans Land 
Co., 157, La. 387, 102 S 498; State v. 
New Orleans, 149 La. 788, 90 S 196; 
Roberson v. Goldsmith, 128 La. 1019, 
55 S 660; State v. Rose, 124 La. 526, 
50 S 520; State v. Allen, 47 La. Ann. 
1600, 18 S 634. 

Mich.—Hudson vy. Detroit Super. 
Ct., 42 Mich. 239, 3 NW 850, 913. 

Mo.—State v. Huck, 296 Mo. 374, 
246 SW 303, 305 [cit Cyel; State v. 
Laughlin, 9 Mo. A. 486 

Okl.—State v. Breckenridge, 43 Okl. 
411, 142 P 407. 

Wash.—State v. Whatcomb Super. 
Cte awash 9, 25. P1007. 

Eng.—Bouton v. Hursler, 1 Barn. 
71, 94 Reprint 49; Edmundson v. 
Walker, Carth. 166, 90 Reprint 701. 

Man. 2 Wright v. Arnold, 6 Man. 1. 

“The court may or may not dis- 
pense with the rule nisi, as in itS opin- 
jon the exigencies of the case de- 
mands.” Peo. v. McFall, 124 Ill. 642, 
645, 17 NE 63. 

[al Form of plea.—(1) Written 
plea is not necessary (Roberson v. 
Goldsmith, 128 La. 1019, 55 S 660), 
(2) oral objection by attorney to court 
is sufficient (Roberson vy. Goldsmith, 
supra). 

{b] At common law the rule was 
that no prohibition lay to an inferior 
court in a cause arising out of their 
jurisdiction until that matter had 
been pleaded in the inferior court and 
the plea refused. Ex p. Williams, 4 
Ark. 537, 38 AmD 46; Marriott v. 
Shaw, Comyns 274, 92 "Reprint 1069; 
Cook v. Licence, 1 oar Raym. 346, 91 
Reprint 1128; Mendyke v. Stint, Pa 
Mod. 272, 86 Reprint 1067; Waineman 
v. Smith, 1 Sid. 464, 82 Reprint 1219. 

95. State v. Huck, 296 Mo. 374, 246 
SW, 303, 305 [cit Cye]; Barnes v. Gott- 
schalk, 3 Mo, A. 111; Ex p. Oldham, 

ei Clo. st 270, 271 [quot 
Cyc]. 


5 Form of raising objection see infra 
99. 
gee Oyama v. Stuart, 

97. State v. Rose, 124 La. 526, 50 
S 520 (succeeding prosecutions for 
violation of the same statute). 

98. Lewis v. Butte County Super. 
Cop lliCaln A, 483,105) P7635) State 
v. McCormick, 149 La. 671, 90 S 18. 

[a] Successor fo deceased judge 
must be given opportunity to rule 
upon the question. Lewis v. Butte 
County Super. Ct., 11 Cal. A. 483, 105 
ID AKOee 
ie Cal.—Chester v. Colby, 52 Cal. 

La.—Reynolds v. State Highway 
Sos 163 La. 125, 111 S 622. 

N. M,—Guadalupe County WA 
Fourth Judicial Dist. Ct. 29 N. M. 


244, 223 P “516 

Nosy = Peon ave Russell, 49 Barb. 
351, 8 AbbPrNS 232; Peo. v. Kelly, 
1 NYSt 722, 12 NYCivProc 414; Peo. 
v. McAdam, 2 NYCivProc 52, 2 Mc- 
CartyCivProc 86 

Wyo.—State v. Weston County Dist. 
CLO DAW VO. ls CO ee. GAD 
ine -—Matter of Dixon, 6..Ont? Pr: 

6. 
[a] Writ will not issue where mo- 


22 Hawaii 
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mined, the writ will not issue®® unless it appears that 
the judge intends to assert jurisdiction.? 
of the court in hearing the case on the merits con- 


The action 


stitutes a sufficient overruling of the petitioner’s ob- 
jection.” 
Discretion of court and exceptions to rule. The 


rule is not jurisdictional* but is one of discretion,* 
in its application, is subject to exceptions.® 
Thus it has been held inapplicable to ex parte pro- 
ceedings ;° or to proceedings in which applicant for 
the writ had no opportunity to object;7 or where it 


is apparent that an objection to the lower court 


If the question 


tion to dismiss has not been heard 
and passed upon. Reynolds v. State 
piishway Commna ibs. lan L25sttasS 


1. State v. Martineau, 149 Ark. 237, 
232 SW 609 [certiorari dism 257 U.S. 
665 mem, 42 SCt 52 mem, 66 L. ed. 
424 mem]; State v. Williams, 221 Mo. 
227, 120 Sw 740. 

[a] Formal denial of motion or 
plea to lower court’s jurisdiction is 
not essential where intention of judge 
to claim jurisdiction is apparent. 
State v. Williams, 221 Mo. 227, 120 
SW 740. 

_ [bj] Thus action of judge in en- 
joining execution of death sentence 
while refusing to pass on the ques- 
tion of his jurisdiction was_ tanta- 
mount to overruling the objection and 
authorized petition to supreme court 


for writ of prohibition. State v. Mar- 
tineau, 149 Ark. 237, 232 SW _ 609 
[certiorari dism 257 U. S. 665 mem, 


42 SCt 52 mem, 66 L. ed. 424 mem]. 
2. State v. Park County Fifth Ju- 
cae Dist. Ct.) 33° Wyo. .427;,. 267 -P 


3. Ariz.—Conkling v. Crosby, 29 
Ariz. 60, 239 P 506. 
Ark.—Caldwell v. Dodge, 15 SW 


(2d) 318; Roberts v. Tatum, 171 Ark. 
148, 283 SW 45; Monette Road Impr. 
Dist. v. Dudley, 144 Ark. 169, 222 SW 
59 

Cal. —Havemeyer v. San Francisco 
Super: Ct, 84 Cal. 827,024 P 221, 18 
AmSR 192, 10 LRA 627; McCarte v. 
San Francisco Super. Ct., (A.) 271 
P62; 

Mo.—State v. Bright, 224 Mo. 514, 

123 SW 1057, 185 AmSR 552, 20 Ann 
Cas: 955; State v. Williams, 221 Mo. 
227, 120 SW 740, State v. Eby, 170 
Mo. 497, 518, 71 SW 52. 


Vt.—Leonard v. Willcox, 101 Vt. 
195, 142° A 762. 
W. Va.—Charleston v. Littlepage, 


73 W. Va. 156, 80 SE 131, 51 LRANS 
353; Bice v. Boothsville Tel. Co., 62 
W. Va. 521, 59 SE 501, 125 AmSR 986, 
13 AnnCas 1046. 

“In fact there are sO many excep- 
tions to the hackneyed rule, that the 
doctrine it announces is now received 
with many degrees of allowance and, 
as will presently appear, is not an 
absolute touchstone of jurisdiction. 
In short, the fact of having pleaded 
lack of jurisdiction in the lower court 
is not by any means a sine qua non 
of jurisdiction in the supervising 
court to issue the provisional rule.” 
State v. Eby, supra. 

4 Caldwell v. Dodge, (Ark.) 15 SW 
(2d) 318; Leonard v. Willcox, 101 
vt. 195, 142 A 762; Charleston vy. 
Littlepage, 73 W. Va. 156, 80 SH 131, 
51 LRANS 3538; Bice v. Boothsville Tel. 
Co., 62 W. Va. 521, 59 SE 501, 125 Am 
SR’ 986, 13 AnnCas 1046. 

[a] “he rule is not rigid and ar- 
bitrary, but one of discretion only.” 
Leonard y. Willcox, 101 Vt. 195, 202, 
142 A 762. 

5. Roberts v. Tatum, 171 Ark. 148, 
283 SW 45; State v. Martineau, 149 
Ark. 237, 232 SW 609 [certiorari dism 
257 U. S. 665 mem, 42 SCt 52 mem, 66 
L. ed. 424 mem]; Melick v. Los An- 
geles County Super. Ct. /98- Cali A. 
189, 269 P 746; Alberty v. Parks, 128 


OKI. 178, 261 P 940. 


would have been unavailing and futile,® or would re- 
sult in unnecessary or hurtful delay;° 


or where to 


6. Conkling v. Crosby, 29 Ariz. 60, 
239 P2506 4 St... 10Uiss ele. be Consvs 
Wear, 135 Mo. 230, 36 SW 357, 658, 38 
LRA 341; St. Marys v. Woods, 67 W. 
Va. 110, 67 SE 176, 21 AnnCas 164. 
But see State v. Fremont County 
Highth Judicial Dist. Ct., 31 Wyo. 413, 
227 P 878, 35 ALR 1082 (where fail- 
ure to object in inferior court on ex 
parte proceeding was not excused bé- 
cause party had opportunity to appear 
and object) 

[a] Objection to jurisdiction need 
not be made where the order com- 
plained of was made in vacation, ex 
parte, and the defect of jurisdiction 
appears on the face of the record. St. 
Louis, ete., R. Co. v. Wear, 135 Mo. 
230, 36 SW 357, 658, 33 LRA 341. 

7. Havemeyer v. San Francisco 
Super. .Ctyis4- (Cals 3205624" Paz’ als 
AmSR, 192, 10 LRA} 62752 St... Louis; 
etc., R. Co. v. Wear, iS Mo. 230, 36 
Sw 357, 658, 33 LRA 34 

8. Ariz. — Conkling ie ‘Crosby, 29 
Ariz. 60, 239 P 506. 

Ark.—Roberts v. Tatum, 171 Ark. 
148, 283 SW 45; Nissen v. Plliott, 145 
Ark. 540, 224 SW 958; Monette Road 
Impr. Dist. v. Dudley, 144 Ark. 169, 
222.SW 59. 

Cal.—Chaplin v. Los Angeles Coun- 
ty Super. .Ct; 80) Cale Angi, Zoom 
954; Keeley v. Nevada County Super. 
Ct, a2 OuCalePAn Ze. Wa GmPeb2 be 

Mo.—-State v. Montgomery, 291 SW 
472; State v. Bright, 224 Mo. 514, 123 
SW 1057, 1835 AmSR 552, 20 AnnCas 
955; State v. Green, (A.) 17 SW (2d) 
629. But see State v. Buckner, 207 
Mo. A. 48, 229 SW 392 (where broad 
statements by incensed judge were 
held not to relieve petitioner from 
necessity of obtaining adverse rul- 


ng). 
Okl.—Alberty v. Parks, 128 Okl. 178, 


261 P 940; Kincannon v. Pugh, 114 
OkKl. 90, 243 P 945. 
S. D—State v. Kelley, 32 S. D. 


526, 143 NW 953. 

Wash.—State v. Smith, 116 Wash. 
572,200 P 92. 

W. Va.—Charleston v. Littlepage, 
73 W. Va. 156, 80 SE 131, 51 LRANS 
858; Davis Dist. Bd. of Education v. 
Holt, 54 W. Va. 167, 46 SH 134. 

[a] Exception applies: (1) Where 
judge of inferior court in the return 
affirms the right to proceed with the 
ease. Conkling v. Crosby, 29 Ariz. 
60, 239 P 506; Nissen v. Blliott, 145 
Ark. 540, 224 SW 958; State v. Mont- 
gomery, (Mo.) 291 SW 472; State v. 
Bright, 224 Mo. 514, 123 SW 1057, 135 
AmSR 552, 20 ‘AnnCas 955. @) ai feat 
appears in any manner that the in- 
ferior court has acted deliberately or 
has considered the question :of its 
jurisdiction and intends to proceed, 
Charleston v. Littlepage, 73 W. Va. 
156, 80 SE 131, 51 LRANS 353. (3) 
Where judge of inferior court had 
been counsel to one of the parties in 
a related proceeding and had already 
prejudiced the case. State v. Kel- 
ley, $2) S.).D. 526). 043 NW e9b8y 164) 
Where judge of inferior court is act- 
ing in total disregard of principles 
settled by the superior court in prior 
eases to which he was a party. Davis 
Dist. Bd. of Education v. Holt, 54 W. 
Va. 167, 46 SE 134. 

9. Ariz—Conkling vy. Crosby, 29 


€98 [50 C.J.] 


make the objection in the inferior court would be 
to destroy its very purpose;!® or where a want of 
jurisdiction is apparent on the face of the record;*? 
or in any other proper case.1? It has been said that 
it is only when a court may acquire jurisdiction by . 
consent, or waiver of objection, or by default, that a 
plea to the jurisdiction is necessary to the granting of 


a prohibition.+? 
Who may raise question. 


of the peace is sufficient.1# 


[§ 99] b. Form of Raising Objections. 
a proper application must be made to the inferior 
court,+® it is immaterial in what form the objection 
is made to the proceedings therein.'® 


Ariz. 60, 239 P 506. 

Ark.—Caldwell v. Dodge, 15 SW 
(2a) 318; Monette Road Impr. Dist. 
v. Dudley, 144 Ark. 169, 222 SW 59. 

Okl.—Kineannon y. Pugh, 114 Okl. 
90, 243 P 945. 

Wash.—State v. Smith, 116 Wash. 
5W2, 200° P’ 92. 

Wis.—State v. Marathon County 
Cir. Ct., 178 Wis. 468, 190 NW 563. 

[a] Exception applies: (1) Where 
the question involved relates to pub- 
lic officers or affairs to which a pro- 
longed trial might prove detrimental. 
State v. Smith, 116 Wash. 572, 200 P 
92. (2) Where a final determination 
of an action begun in the inferior 
eourt could not be reached in the reg- 
ular and ordinary course of legal 
procedure until too late to afford the 
party adequate relief. State v. Mara- 
thon County Cir. Ct., 178 Wis. 468, 
190 NW 563. (3) Where unnecessary 
delay would be highly injurious to the 
interests of applicant. Kincannon v. 
Pugh, 114 Okl. 90, 243 P 945. 

10. Chaplin v. Los Angeles County 
Super. Ct., 80 Cal. A. 367, 253 P 954. 

{a] Thus defendant who was not 
served and did not appear in the ac- 
tion may bring prohibition to obtain 
relief from court order without first 
making objection in the lower court, 
since such action would constitute a 
general appearance. Chaplin v. Los 
Angeles County Super. Ct., 80 Cal. A. 
367,. 253 P 954. 

11. Ala.—Hill v. Tarver, 130 Ala. 
592, 30 S 499. ij 

Cal.—Baird v. San Francisco Super. 
Ct., 255 P 820; Havemeyer v. San 
Francisco Super. Ct., 84 Cal. 327, 24 
Pied. 4138. AmS R192; 10) RA +6275 
McCarte v. San Francisco Super. Ct., 
(A.) 271 P 512; Melick v. Los Angeles 
County Super. Ct., 93 Cal. A. 189, 269 
P 746; Shriver v. Sonoma County Su- 
per. Ct., 48 Cal. A. 576, 192 P 124. 

Colo.—Peo. v. Tenth Judicial Dist. 
Ct., 29 Colo. 182, 68 P 242 


Fla.—State v. Parks, 94 Fla. 91, 113 
S 702; State v. White, 40 Fla. 297, 
24 S 160 


Ky.—Arnold vy. Shields, 5 Dana 18, 
30 AmD 669. 

Mo.—State v. Huck, 296 Mo. 374, 
246 SW 303; State v. Dearing, 184 Mo. 
647, 84 SW 21; State v. Eby, 170 Mo. 
497, 71 SW 52; State v. Oliver, 163 
Mo. 679, 64 SW 128; State v. Aloe, 
152 Mo. 466, 54 SW 494, 47 LRA 393; 
State v. Hirzel, 137 Mo. 4385, 37 SW 
921, 38 SW 961; St. Louis, ete., R. Co. 
v. Wear, 135 Mo. 230, 36 SW 357, 33 
LRA 341; State v. Calhoun, 207 Mo. A. 
149, 226 SW 329; State v. Riley, 127 
Mo. A. 469, 105 SW 696; Barnes v. 
Gottschalk, 3 Mo. A. 111. 

Okl.—Alberty v. Parks, 128 Okl. 178, 
261 P 940; -Kincannon y. Pugh, 114 
Okl. 90, 243 P.945. 

I fen o\S a Ce 8 


S. C.—State v. 
294. 

W. Va.—Wayland Oil, ete, Co. v. 
Rummel, 78 W. Va. 196, 88 SE 741; 
St. Marys v. Woods, 67 W. Va. 110, 
67 SE 176, 21 AnnCas 164; Pennsyl- 
vania R. Co. v. Rogers, 52 W. Va. 450, 
44 SE 300, 62 LRA 178; Black Fork 


Scott, 


Motion by county attor- 
ney to dismiss criminal action pending before justice 


PROHIBITION 


tion may be raised by motion'’ or plea.*® 
objection will not be sufficient where the court re- 
quested that the motion be reduced to writing.*® 
some jurisdictions, before the writ will issue upon 
the ground of prejudice of the judge, it must appear 
that objection was made in the lower court supported 
by affidavit and that no counter affidavit was filed 


[8§ 98-101 
An oral 


In 


presenting an issue as to the judge’s qualification.”° 


[§ 100] 3. Necessity To Show That Court Is 
About To Act or Intends To Act. 


A writ of prohibi- 


tion will not issue against a judge unless it appears 


Although 


The objec- 


Dist. Bd. of Education v. Holt, 51 
W. Va. 435, 41 SE 337; Swinburn v. 
Smith, 15 W. Va. 483. 

Eng.—London v. Cox, L. R. 2 H. L. 


239; Farquharson v. Morgan, [1894] 
LOI Bs ‘ao2e 
pee C.—Simpson vy. Widrig, 15 B. 


Man.—Re Buchanan, 23 Man. 943, 
15 DomLR -232, 26 WestLR 447; 
Wright v. Arnold, 6 Man. 1. 

[a] Prohibition goes at any time 
after the service of process, that is, 
as soon as the jurisdiction of the in- 
ferior court is asserted. London v. 
Cox, bL. R. 2 H. i. 239; Re Buchanan, 
23 Man. 943, 15 DomLR 232, 26 West 
LR 447. 

[b] Rule applied.—Where a court 
has proceeded upon a pleading which 
fails to state the facts essential to 
jurisdiction, it is not entitled there- 
after on an application for prohibi- 
tion to time to consider the sufficiency 
of the pleading. Charleston v. Lit- 
tlepage, 73 W. Va. 156, 80 SE 131, 51 
LRANS 353. 

12. See cases infra this note. 

{a] Objection in inferior court is 
not necessary: (1) Where the pro- 
ceeding is coram non judice. Way- 
land Oil, etc., Co. v. Rummel, 78 W. 
Va. 196, 88 SE 741. (2) Where lower 
court does not have jurisdiction of the 
original subject matter. Lincoln- 
Lucky, etc., Min. Co. v. First Judicial 
Dist; Cts -7UN. Mir486>338° PP B80) £7) 
Where the judicial officer or tribunal 
is wholly without authority to act. 
Ex p. State, 200 Ala. 15, 75 S327. 

[b] Objection before juvenile 
court judge as to his jurisdiction to 
hear contempt proceedings for non- 
compliance with unauthorized cir- 
cuit order is not required. Ex _ p. 
Caylor, 22 Ala. A. 592, 118 S 145 [cer- 
et at granted 218 Ala. 118, 118 S 

47]. 

[ec] Prohibition will lie (1) to re- 
strain award of injunction against 
proceedings threatened in another 
county affecting real estate therein, 
without previous plea in abatement 
or motion to dissolve injunction. 
Wayland Oil, etc., Co. v. Rummel, 78 
W. Va. 196, 88 SH 741. (2) Against 
the enforcement of a judgment en- 
tered for defendant’s nonappearance 
at the hearing, where a notice disput- 
ing the jurisdiction had been regular- 
ly filed and the action was in fact 
brought in the wrong district, even 
though defendant failed to make ap- 
plication to the inferior court for a 
transfer of the cause to the proper di- 
vision or district. Mitchell v. Doyle, 
4 OntWN 725, 23 OntWR 926, 10 Dom 
Rao. 

13. Arnold vy. Shields, 5 Dana (Ky.) 
18, 30 AmD 669, 

14. Foley v. Ham, 102 Kan. 66, 169 
P 183, LRA1918C 204. 

[a] Motion by accused is not nec- 
essary. Foley v. Ham, 102 Kan. 66, 
169 P 188, LRA1918C 204. 

15. Keiffe v. La Salle Realty Co., 
163 La. 824, 112 S 799, 53 ALR 82; 
Cadwallader-Gibson Lumber Co. vy. 


that he is about to proceed, or threatens to do the 
act;24 and where he denies in his return that he will 
do the act complained of, the writ will not issue.*? 

[§ 101] 4. Notice. 


As a general rule notice must 


Del Rosario, 26 Philippine 192; 
v. Whatcom County Super. 
Wash. 9, 25 P 1007. 

[a] Appropriate method to obtain 
relief must be resorted to. Keiffe v. 
La Salle Realty Co., 163 La. 824, 112 
S 799, 538 ALR 82, 

{b] Proper objections must be op- 
portunely made in the court below, 
and exceptions taken by the party who 
feels himself aggrieved. Cadwallad- 
er-Gibson Lumber Co. v. Del Rosario, 
26 Philippine 192. 

[e] Informal discussion, without 
plea or motion, is not sufficient. State 
v. Whatcom County Super. Ct. 2 
Wash. 9, 25 P 1007. 

16. Monette Road Impr. Dist. v. 
Dudley, 144 Ark. 169, 222 SW 59. 

17. State v. Williams, 48 Ark. 227, 
2 SW 848; .Leonard v. Willcox, 101 
Vt. 195, 142 A 762; State v. Natrona 
County Eighth Judicial Dist. Ct., 37 
Wyo. 169, 260 P 174. 

fa] Motion to dismiss is: (1) Suf- 
ficient to raise question of judge’s 
disqualification because of bias. 
Leonard v. Willcox, 101 Vt..195, 142 A 
762. (2) Appropriate to raise ob- 
jection of want of jurisdiction over 
the proceeding itself. Leonard vy. 
Willcox, supra. 

[b] Motion to set aside judgment 
which restored possession of prem- 
ises to defendant in injunction suit 
after temporary injunction had been 
dissolved, on ground that order of res- 
titution was illegal, raised the ques- 
tion of the court’s jurisdiction. State 
v. Natrona County Eighth Judicial 
Dist. Ct., 37 Wyo. 169, 260 P 174. 

18 See supra § 98 note 94, — 
McCarte v. San Francisco Su- 
(Cal, A.) 271) Popes 
Talbot v. Pirkey, 139 Cal. 326, 
73 P 858; Moore v. Sacramento Coun- 
OREN Se Ct; “220 Caly ALwiss, AlSsise 


21. See supra § 17. : 

22. Lewis v. Butte County Super. 
Ch IL Car Al'483> 10b4P, TESe) State 
vy. Lincoln County Eleventh Judicial 
Dist. Ct., 74 Mont. 338, 240 P 388. 

[a] Rule applied.—(1) A return 
to a rule to show cause why a writ 
should not be issued prohibiting de- 
fendant from assuming and exercis- 
ing jurisdiction in a specific cause, 
denying that defendant has exercised, 
or contemplates exercising, jurisdic- 
tion in the cause specified, is re- 
sponsive to the rule, presents an is- 
sue of fact, and, when the Genial is 
admitted by a demurrer, justifies a de- 
nial of the peremptory writ. State v. 
Guthrie, 245 Mo. 144, 149 SW 305. 
(2) A return of a receiver, appointed 
by a decree from which an appeal was 
taken, to a preliminary rule for. pro- 
hibition that the only property of the 
corporation in his hands had been 
turned back to the clerk of the court, 
and that since the appeal he had taken 
no steps in suits instituted by him, 
shows that there is no attempt or 
threat to execute the decree appealed 
from, and prohibition will not issue. 
State v. Garesche (Mo.) 210 SW 900. 


State 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 101-103] _ 


be given to the interested parties before a writ of 
prohibition is issued,?* and a permanent writ is void 
where issued without it;2+ but where the need is a 
crying one notice is not a prerequisite to the grant- 
ing of temporary relief.2®> In some jurisdictions it is 
required that notice of the intention to apply for the 
writ be given to the opposite party or his counsel,?° 
but the failure to do’so will not cause the writ to be 
It has been held that the service of an 
alternative writ is sufficient notice of the applica- 
The time within which 
notice must be given varies according to the court 
and jurisdiction in which the writ is sought.?® 
Notice of date of hearing. Notice must be given 
to the adverse party before the date of the hearing 
of a case before its turn can be fixed.*° 
[§ 102] 5. Parties?1—a. Plaintiffs, 


denied.27 


tion-for a permanent writ.?§ 


23. State v. Martineau, 149 Ark. 
237, 232 SW 609 [certiorari dism 257 
U. S. 665 mem, 42 SCt 52 mem, 66 L. 
ed. 424 mem]; Cronan vy. Kootenai 


County’ First \Judicial” Dist. Ct., 15 
Ida. 184, 96 P 768. 

[a] Sufficient service—Sup. Ct. 
Rules, rule 67, requiring service of 


a certified copy of the affidavit for 
the writ and notice of the time of 
hearing of the application for the 
writ on the parties in interest, is com- 
plied with, on application for a writ 
to prevent the court from further pro- 
ceeding in the conduct of the business 
of a private corporation through a 
receiver, where all the parties who 
have shown themselves to be inter- 
ested are served, and the record does 
not disclose the names of all cred- 
itors of the corporation, and it would 
therefore be impossible to make serv- 
ice on them. Cronan vy. Kootenai 
County First Judicial Dist. Ct., 15 
Ida. 184, 96 P 768. 

Cleveland v. Ward, 116 Tex. 1, 
285 SW 1063. 

25. State v. Reynolds, 275 Mo. 113, 
204 SW 1093. 

26. State v. Mullen, 160 La. 925, 
107 S 698; Levert v. HE. Gajan, Inc., 
152 La. 843, 94 S 416; State v. Fleck- 
inger, 150 La. 479, 90 S 768; Jones vy. 
New Orleans, 149 La. 893, 90 S 234; 
Howcott v. Ruddock Orleans Cypress 
Co., 147 La. 192, 84 S 584; Saucier v. 
Saucier, 135 La. 973, 66 S 317. 

[a] Actual service, or express 
waiver of it, is required. Jones v. New 
Orleans, 149 La. 893, 90 S 234. 

[b] Designation of court to which 
application will be made is required. 
Saucier v. Saucier, 135 La. 973, 66 S 
B17. 

[c] Notice held sufficient.—(1) No- 
tice given in open court to the presid- 
ing judge and to the district attorney 
and recorded in the minutes. State v. 
Mullen, 160 La. 925, 107 S 698. (2) 
Service of notice, that is, delivery to 
the persons entitled to it or their 
counsel is required. Levert v. E. 
Gajan}) Inc., 152 La. 843, 94 S 416. 

{d] Notice held insufficient: (1) To 
trial judge in open court. Jones v. 
New Orleans, 149 La. 893, 90 S 234, 
(2) Verbal notice. Levert v. EB. Gajan, 
Inc., 152 La. 843, 94 S 416. (3) Mail- 
ing of notice. Levert v. E. Gajan, 
Inc., supra. 

[e] Waiver: (1) Of any defect in 
the manner of giving notice is made 
by answering without excepting to 
the notice. Levert v. E. Gajan, Inc., 
152 La. 848, 94S 416. (2) Of notice by 
district judge could not affect right of 
opposing party to such notice, Levert 
y. KE. Gajan, Inc., supra. 

27. See cases infra this note. 

{a] In Louisiana.—(1) Formerly 
it was held that the failure to give 
notice would cause the writ to be 
denied (Levert v. E. Gajan, Inc., 152 
La, 843, 94 S 416; Kuhn v. Breard, 149 
La. 59, 88 S 552; State v. Couvillon, 
109 La. 267, 33 S 309), (2) and that 
the court must notice a failure to give 
it even without suggestion from the 
parties at interest (State v. Fleckin- 


PROHIBITION 


Applicants, 
ger, 150 La. 479, 90 S 768). (3) Now 
under the amendment to Sup. Ct. 


Rules, rule XV § 1 (152 La. viii) the 
failure to give such notice is not of 
itself sufficient to cause the writ to 
be denied. Hofman-Olsen v. Northern 
Lumber Mfg. Co., 160 La. 839, 107 S 
593; Spence v. Spence, 160 La. 430, 
107 S 294. 

28. State v. Spokane County Super. 
Ct.; 127 Wash. 37, 220 P*5. 

29. See cases infra this note. 

[a] In Arkansas.—(1) Crawford & 
Moses Dig. §§ 6251, 7023, requiring 
ten, days’ notice of an application, ap- 
plies only in a court of original ju- 
risdiction (State v. Martineau, 149 
Ark. 237, 232 SW 609 [certiorari dism 
257 U. S. 665 mem, 42 SCt 52 mem, 66 
L. ed. 424 mem]); (2) it has no ap- 
plication in the supreme court (State 
v. Martineau, supra), (38) the rule 
there being that reasonable notice 
must be given (State vy. Martineau, 
supra). 
teeta Mongeau v. St. Cyr, 19 Que. Pr. 

31. For general rules governing see 
Parties 47 C. J. p.1. 

32. Parties entitled to apply for 
writ see supra §§ 88-91. 

33. Colo.—Peo. v. Denver Second 
Dist-Ct.,. 78 Colo. 526) 242 BP. 997. 

Mass.—Connecticut River R. Co. v. 


Franklin County, 127 Mass. 50, 34 
AmR 338. : 
Mo.—State v. Burckhartt, 87 Mo. 


533; State v. Clark County Ct. Jus- 
tices, 41 Mo. 44; State v. Seay, 23 Mo. 
A. 623. 


N. M.—Roswell v. Richardson, 21 
Na De 104,152, P LL37. 
N. Y.—Matter of Fenton, 58 Misc. 


303, 109 NYS 321, 

Oh.—Lewis v. Lingrel, 25 Oh. Cir. 
Gtr NGS P50: 

See Royer vy. State, 63 Ind. A. 123, 
112 NE 122, 124, 118 NE 312 [cit Cyc] 
(taxpayer is proper relator in action 
to restrain drainage commission from 
payment of money due on contract ob- 
tained by fraud and collusion). 

[a] Almost universal practice is to 
use the people’s name. Peo. v. Denver 
Second Dist. Ct., 78 Colo. 526, 242 P 
997 


[b] As general rule a writ of pro- 
hibition is sued out in the name of the 
state on the relation of some one. 
Roswell v. Richardson, 21 N. M. 104, 
152 P 1187; Lewis v. Lingrel, 25 Oh. 
Cir "Cen: S65: 

[ec] » Entitling proceeding.—Under 
Code Civ. Proc. § 1994 (Civ. Pract. Act 
§ 1236) providing that a writ of pro- 
hibition must be issued in behalf of 
the state; but where it is awarded 
on the application of a private per- 
son, it must show it was issued on 
his relation; and the officer or other 
person against whom it is issued shall 
be styled ‘the defendant’’—the pro- 
ceeding on application of F, a private 
person, against W and G,_ Officers, 
should be entitled, ‘““‘The People of the 
State of New York, on the relation of 
F, against W. and G. as such officers.” 
Matter of Fenton, 58 Misc. 3038, 109 
NYS 321. 


Petitioners, or Relators.°? 
hibition is properly sued out in the name of the 
state,** yet it is well settled that the state is not a 
necessary party.** A party having an interest in the 
proceeding may intervene and join an improper party 
in applying for the writ.?5 
[§ 103] b. Respondents.?¢ 
writ of prohibition may be directed to the inferior 
tribunal or the judges thereof.*# 
tions the only necessary respondent is the judge or 
tribunal whose proceedings are sought to be re- 
strained;** in other jurisdictions the parties in in- 
terest are also necessary parties, and the writ must 
run against both the tribunal or judge to be prohib- 
ited and the person or persons having adverse inter- 
ests to be affected by the writ.?° 


= 
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Although a writ of pro- 


As a general rule a 


In some jurisdic- 


In certain of the 


former jurisdictions the judge-or tribunal is the only 


Rule to show cause see infra § 113. 

34 La.—Davenport  v. Sterling 
Lumber Co., 143 La. 671, 79 S 215. 

Mo.—State v. Hirzel, 137 Mo. 435, 
37 SW 921, 38 SW 961; Trainer v. 
Porter, 45 Mo. 336; Vitt v. Owens, 42 
Mo. 512; Howard v. Pierce, 38 Mo. 
Thomas v. Mead, 36 Mo. 232; 
Ostmann v. Frey, 148 Mo. A. 271, 128 
SW 253; State v. Seay, 23 Mo. A. 623. 

N. M.—Roswell v. Richardson, 21 
N. M. 104, 152 P 1137. 

Oh.—Lewis v. Lingrel, 25 Oh. Cir. 
COLIN Babi, 
age C.—Baldwin v. Cooley, 1 S. C. 


6. 
[a] Where want of jurisdiction is 
clear, the failure to sue out the writ 
in the name of the state will be treat- 
ed as a mere irregularity. Roswell v. 
Richardson, 21 N. M. 104, 152 P 1137. 
[b] Informality of applying for a 
writ of prohibition directly in the 
name of the applicant, instead of in 
the name of the state, is not fatal, 
where the petition otherwise discloses 
a right to the writ. Davenport v. 
Sees Lumber Co., 143 La. 671, 79 


[ce] Injured party may invoke writ 
in his own behalf. Lewis v. Lingrel, 
20 Onin taaNg seco. 

35. Item Co. v. Nu-Grape Bottling 
Co., 160 La. 631, 107 S 471. 

36. Persons against whom prohibi- 
tion lies see supra § 12. 

37. Norton v. Dowling, 46 HowPr 
GN. Ys) U3. Mayouv. James, 12) Gratt. 
(53 Va.) 17. 

[a] In Arkansas.—Prohibition lies 
only to a court and not to a judge or 
chancellor at chambers. Reese vy. 
Steel, 73 Ark. 66, 83 SW 335, 1136. 

{[b] In Quebec a writ of prohibi- 
tion should be addressed to the court, 
not to the presiding officer thereof. 
Bonneau v. St. Ignace D’EHcole Com- 
missaires, 31 Que. Pr. 403 [aff 31 Que. 
Pr. 32]; Lafleur v. Recorder’s Court, 
63 Que. Super. 128, 31 RevdeJur 25. 

38 In re Starr, 139 Il. A. 492"Con- 
necticut River R. Co. v. Franklin 
County, 127 Mass. 50, 34 AmR 367; 
State v. Rassieur, (Mo.) 184 SW 116; 
Northern Pac. R. Co. v. Jurgenson, 25 
N. D. 14, 141 NW 70. See Ex p. Indi- 
ana Transp. Co., 242 U. S. 281, 37 SCt 
126, 61 L. ed. 301 (holding judge of 
inferior tribunal the essential party 
respondent). 

[a] Proper party.—Justice or po- 
lice magistrate. Northern Pac. R. Co. 
v. Jurgenson, 25 N. D. 14, 141 NW 70. 

39. McKamy v. Bakersfield, 26 Cal. 
A. 315, 146 P 910; Walton v. Green- 
wood, 60 Me. 356; Mayo v. James, 12 
Gratt. (53 Va.) 17; State v. Blanken- 
ship, 93 W. Va. 273, 116 SE 524; Kump 
v. McDonald, 64 W. Va. 323, 61 SE 
909; Armstrong v. Taylor County Ct., 
15 W. Va. 190. But see Havemeyer v. 
San Francisco Super. Ct., 84 Cal. 327; 
24 P 121,.18 AmSR 192, 10 LRA 627 
(where it was held that, under the 
statute, one in interest need not be 
made a formal party to the proceeding 
by being named as a defendant, but 
his name must be disclosed by the 
petition and service of a copy of the 
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proper party,*° and the writ will not run against an 
individual person;*! but an objection that a party is 
not a necessary party is too late. when made for the 
first time in a return to the peremptory writ;4? in 
other jurisdictions any party in interest or whose in- 
terest would be directly affected by the proceedings 
is a proper party against whom the writ may also be 
directed.*® If the suit or prosecution is on behalf of 
the government, the -writ may go to the court only.** 
It is improper to join as respondents the judge of the 
inferior court and an executive officer, any possible 
action by whom would not be in obedience to the or- 


der of the inferior tribunal.*® 
Identity of parties. 


petition and writ made upon him). 

fa] Thus (1) where prohibition is 
sought to prevent the collection of a 
judgment, the rule and writ must be 
directed to the judge of the court 
which rendered the judgment, the 
sheriff who has the execution, if one 
be issued, and not returned satisfied, 
and the judgment creditor. State v. 
Blankenship, 93 | Vee SG SIE 
524. (2) Where a petitioner, deprived 
by decree of court of his office of city 
marshal, brings prohibition against 
the board of trustees of the city to 
prevent the appointment of a succes- 
sor, the judge who made the decree 
and the relator who made the com- 
plaint must be made parties. Mc- 
Kamy v. Bakersfield, 26 Cal. A. 315, 
146 P 910. 

[b] Indispensable parties.—Par- 
ties against whom the writ, if granted, 
would operate adversely are indispen- 
sable party respondents. Walton v. 
Greenwood, 60 Me. 356; Armstrong v. 
Taylor County Ct., 15 W. Va. 190. 

[ec] Rule to show cause.—The rule 
of the text applies on rule to show 
cause why writ should not issue. 
State v. Blankenship, 93 W. Va. 273, 
116 SE 524; Kump v. McDonald, 64 W. 
Va. 323, 61 SE 909. 

40. Inre Starr, 139 Ill. A. 49; State 
v. Barton, 300 Mo. 76, 254 SW 85. 


[a] Wone others should be made 
respondents. State v. Barton, 300 Mo. 
76, 254 SW 85. 

[b] Instrumentalities through 


which such officers act should not be 
joined. State v. Barton, 300 Mo. 76, 
254 SW 85. 

41. Inre Starr, 139 Ill. A. 49; State 
Vv. Shot, 304 Mo. 523, 263 SW 804; 
State v. Klene, 276 Mo. 206, 207 SW 


496; State v. Green, (Mo. A.) 17 SW 
(2d) 629. ‘ 
[a] Adverse party to applicant in 


inferior court is not a proper defend- 
ant. State v. Klene, 276 Mo. 206, 
207 SW 496. 

[b] Individual party litigant (1) 
is not proper party respondent. State 
v. Green, (Mo. A.) 17 SW (2d) 629. 
(2) Complainant, in proceedings before 
state board of health to revoke physi- 
cian’s license, is not necessary party 
to, and should be dismissed from, 
physician’s action in prohibition to 


263 SW 804. 
341. 
116 
Fla.—Sherlock v. Jacksonville, 
30 AmD 669. 
44 LRANS 1078. 
46 HowPr 7 


stop taking of depositions before 
notary. State v. Shot, 304 Mo. 523, 
42. St. Louis, ete., R. Co. v. Wear, 
135 Mo. 230, 36 SW 357, 658, 33 LRA 
43. U. S.—Smith v. Whitney, 
eS. 167, Gas Cv oi0; 29" iLesied: hone 
Fla. 93. 
Ky.—Arnold v. Shields, 5 Dana 18, 
Nev.-——Gordon v. Nye County Fifth 
Judicial Dist. Ct., 36 Nev. 1, 181 P 134, 
N. Y.—Thomson v. Tracy, 60 N. Y. 
31 (by statute); Norton v. Dowling, 
N. D.—Northern Pac. R. Co. v. Jur- 
genson, 25 N. D. 14, 141 NW 70. 


An objection by respondent 
that it was insufficiently identified in the proceedings 
below is not well founded where it was generally 


PROHIBITION 


img. =° 


Okl.—Hirsh v. Twyford, 40 Okl. 220, 
AOR, Siise 

See also Ex p. Peterson, 33 Ala. 
74 [quot 3 Blackstone Comm. p 112 
(to the effect that the writ is directed 
to the judge and parties in the inferior 
court) J. 

_ [a] Adverse parties to cause in 
inferior court (1) are proper parties. 
Hirsh v. Twyford, 40 Okl. 220, 139 P 
313. (2) They are proper but not nec- 
essary parties. Northern Pac. R. Co. 
v. Jurgenson, 25 N. D. 14, 141 NW 70 
(on an order to show cause). 

, [b] Sheriff seeking to levy execu- 
tion is proper party where prohibi- 
tion is sought to restrain enforcement 
of judgment. Gordon v. Nye County 
Fifth Judicial Dist. Ct., 36 Nev. 1, 
131 P 134, 44 LRANS 1078. 

[c] Liberal rule should prevail. 
Gordon v. Nye County Fifth Judicial 
Dist Ck, (36) Nevadl.s ele tepals a® 144 
LRANS 1078. 

{d] _In Louisiana.—Under the code 
of civil procedure, the writ may not 
be directed conjointly to the judge of 
the inferior court and the parties to 
the cause unless the judge is himself 
a main defendant in the prohibition 
proceedings and they are necessary 
ed panels: State v. Mix, 33 La. Ann. 


fe] In England.—‘‘The application 
may be made either against the party, 
or the Judge to be prohibited, or both, 
though in old times, when the pro- 
ceeding to be prohibited was an ap- 
peal to Rome, it was necessarily 
against the party only. In modern 
practice the application in the first 
instance is made in form against the 
party and the Court; but it is usually 
the party, and very rarely the Court, 
that shews cause against the rule, 
and pleads to the declaration.” Lon- 
don Vs Cox, 1. Ro 2 He Bee2soe2sS0: 

44. Smith v. Whitney, 116 U. S. 
167, 6 SCt 570, 29 1. eds 601. 

45. State v. Johnston, 234 Mo. 338, 
137 SW 595. 

[a] No connection between action 
of judge on petition for removal of 
cause to federal court and possible 
action of secretary of state in re- 
voking because of such removal, and 
in accordance with the mandate of a 
statute, of relator’s license to operate 
railroad. State v. Johnston, 234 Mo. 
338, 1387 SW 595. 

46. Conservation Dept. v. Louisi- 
rere Gas, etc., Co., 144 La. 962, 81 S 

[a] Thus an objection by the de- 
partment of conservation, respondent 
to a writ against the enforcement of a 
counter injunction, that it was in- 
sufficiently identified because describ- 
ed as the “conservation commission” 
in the first injunction suit is not well 
founded where it was generally known 
by that name. Conservation Dept. v. 
Louisiana Gas, etc., Co., 144 La, 962, 
81S 454. 

47. Galloway v. Le Croy, 169 Ark. 
838, 277 SW 35. 


48. Galloway v. Le Croy, supra; 


[§§ 103-105 


known by the name there used.*°® 

[§ 104] 6. Time for Application. 
tion for the writ must be made promptly,** and may, 
in the discretion of the court, be refused, if the re- 
lator has been dilatory in commencing the proceed- 
It is premature if made prior to the com- 
mencement of an action or proceeding;*® and the 
tribunal must have asserted its jurisdiction and au- 
thority to procéed,®° although it is not necessary to 
wait until action has taken place;*! it may be made 
after judgment has been rendered,®? but not after 
the judgment has been executed.** 

[§ 105] 7. Number of Applications. 
applications for the writ are sometimes allowed,°* 
but largely in cases where the first application has 
failed because of the lack of some formality in the 


The applica- 


Successive 


Peo. v. Conejos County Twelfth Judi- 
cial Dist. Ct., 74 Colo. 40, 218 P 745; 
Peo. v. Sixth Judicial Dist. Ct., 54 
Colo. 576, 131 P 424; Peo. v. Wother- 
spoon, 94 Mise. 419, 157 NYS 923 [aff 
176 App. Div. 947 mem, 162 NYS 1138 
mem]. 

[a] Remedy is barred by petition- 
er waiting unreasonable length of 
time before seeking writ. Galloway 
v. Le Croy, 169 Ark. 838, 277 SW 35. 

{[b] Imexcusable laches is alone 
sufficient grounds for denying appli- 
eation for writ. Peo. v. Wotherspoon, 
94 Mise. 419, 157 NYS 923 [aff 176 
App. Div. 947 mem, 162 NYS i138 
mem]. 

{e] Laches sufficient to cause re- 
fusal of writ.—(1) Delay of a year. 
Peo. v. Conejos County Twelfth Judi- 
cial Dist. Ct., 74 Colo. 40, 218 _P 745. 
(2) Delay of seven or eight years. 
Peo. v. Wotherspoon, 94 Misc. 419, 157 
NYS 923 [aff 176 App. Div. 947 mem, 
162 NYS 1138 mem]. (3) Delay of 
ten and one half months after inferior 
court had overruled second petition of 
intervention, which was filed ten 
months after first one. Peo. v. Sixth 
poet cp Dist. Cts b4Colo. 56, 13152 
424, 

49. See supra § 17. 

50. State v. Wurdeman, 192 Mo. A. 
657, 179 SW 964; State v. Clements, 
52 Mont. 57, 155 P 271; 

[a] Writ held not premature.—(1) 
After act of circuit court upon appli- 
cation for order compelling justice of 
the peace to correct entry of judg- 
ment. State v. Wurdeman, 192 Mo. 
A. 657, 179 SW 964. (2) Where, after 
filing of timely affidavit of bias and 
prejudice, the judge, without refer- 
ence to it, has indicated that he in- 
tends to hear and dispose of the pend- 
ing proceeding. State v. Clements, 52 
Mont. 57, 155 P 271. (3) Where one 
has been cited to show cause why he 
should not be punished for contempt, 
although he has not been condemned 
or punished therefor. State v. State 
Public Serv. Commin., 154 La. 752, 98 
Seite (4) After judgment of in- 
sanity, although the judge has not 
signed the judgment and commitment. 
State v. Kern, 153 La. 829, 96 S 672. 
(5) Prohibition may be awarded be- 
fore sentence as well as thereafter, 
unless the party by pleading has ad- 
mitted the jurisdiction. Gray v. Mag- 
istrates; etc, (Cr, wl4eSssC Lai: 
Full v. Hutchins, Cowb. 422, 98 Re- 
print 1165. 

51. Louisiana Farm Bureau Cot- 
ton Growers’ Co-op. Assoc. v. Bacon, 
159 La. 169, 105 S 278; State v. Dun- 
can, 195 Mo. A. 541, 193 SW 950; State 


Mee bee Eat 183 Mo. A. 441, 166 SW 
‘lke 
53. After judgment see supra § 18 


note 96 [a]. 

After sentence see supra § 18 note 
96 [b]. 

53. See supra § 18. 

54. Rex v. Spence, 16 OntWN 142. 
[app dism 45 Ont. L. 391]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 105-107] 
‘proceedings.®® 


ond will be refused.*® 


[§ 106] 8. Petition, Suggestion, or Affidavit—a. 
The writ is obtained on 
a suggestion or petition therefor,®” or, under the stat- 
utes existing in certain jurisdictions, on affidavit on 
the application of the person beneficially interest- 
Applicant must show that he is entitled to the 
So the petition, suggestion, or 
affidavit for the writ of prohibition must show un- 
equivocally every fact requisite to justify its issu- 
ance,®° and facts will not be presumed.®! 
plieant conceals or states facts which are inaccu- 
rate or untrue, the writ will be denied.*? 
based on information and belief,®* or which amount 
to a mere conclusion,®* are insufficient. A petitioner 
admits the truth of the allegations of an undenied 
complaint by incorporating it in his petition for the 


Contents—(1) In General. 


ed. 58 
writ prayed for.>® 


Rex v. Spence, supra. 
Rex v. Spence, supra. 
Ex p. Williams, 4 Ark. 537, 38 
46; Bishop v. Corbet, 1 Lev. 


2035 6 So. Reprint, .394;... Blaxton v. 


Honore, 12 Mod. 435, 88 Reprint 1432.— 


[a] Form of declaration, petition, 
or suggestion for writ of prohibition 
see Ex p. Williams, 4 Ark. 537, 538, 38 
AmD 46. 


58. State v. Jackson, 58 Mont. 90, 
cet, 295. 
59. 


Hall v. Imperial Gouney Super. 
Ct w0nCals Ar 3935-233, P80, 

60. Ar k.—Ex p. Williams, 4 Ark. 
537, 38 AmD 46. 

Cal.—Favorite v. Riverside County 
Super Ct. 1s). Cali.262; 184 P. 15; 
Greenburg v. San Francisco Super. 
Cis Cals Ay 332.2235) Penn Dakan 
Vv. Santa Cruz Super: Ct.,-2 Cal, ‘A. 52, 
OP 1129) 

Ida.—In re Francis, 7 Ida. 98, 60 P 
561. 

La.—State v. Judge Twenty-Fourth 
Judicial Dist. Ct.; 32 La. Ann. 814; 
Harris v. Geo. W. Signor Tie Co., Ltd., 
8 La. A. 213. 

Mo.—-State v. Huck, 296 Mo. 374, 
246 SW 303, 305 [cit Cyc]; Barnes v. 
Gottschalk, 3 Mo. A. 222. 

Mont.—State v. Deer Lodge Police 
Ct., 283 P 430; State v. Jackson, 58 
Mont. 90, 190 P 295. 

Ne we je we O’Brien, 167 NYS 
1121 mem. ; 

Utah.—Caldwell  v. 61 
Wtah 265, 213 P 182. 

Wash.—Clifford v. Parker, 13 Wash. 
(is eee Rk ean G7 (8 

W. Va.—Haldeman y. Davis, 28 W. 
Va. 324. 

Ae Ve Aullamne 26) een 1G) seks, 
os 

{a] Suggestion should state the 
nature of the case, and the proceed- 
ings in the court below. Ex p. Wil- 
liams, 4 Ark. 537, 38 AmD 46. 

[b] Affidavit and application must 
show facts from which the court can 
determine the questions involved. 
Dakan v. Santa Cruz County Super. 
Cte Cal Avy ba 82 1129" sState sv. 
Jackson, 58 Mont. 90,190 P "295. 

[ec] Applicant must show (1) that 
all the materials on which the judge 
acted are before the superior court 
so as to enable it to see clearly wheth- 
er he acted without jurisdiction. 
Grassy. Allan-«26.U, Cx.O> BB, (Ont) 
123. (2) Facts developed on trial of 
rule nisi in application for writ to 
correct error of court in refusing to 
grant a preliminary injunction. Har- 
ris v. Geo. W. Signor Tie Co., Ltd., 8 


Erickson, 


. La. A. 213. 


[d] hus (1) mere allegation that 
petitioner has no plain, speedy, and 
adequate remedy is insufficient, when 
it appears that remedy by appeal ex- 
ists. Greenburg v. San Francisco 
Super Gt. «1 Cali Al s32in23o. By 92% 
(2) Allegation that judge had disposed 
of all his stock in a corporation is 
not an allegation of the fact of own- 


Thus, in cases where the situation 
has not changed since the first application, the sec- 
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writ.® 
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Exhibits. The general practice is to file as an 


exhibit and a part of the petition the pleadings in the 


If ap- 


Allegations 


ership. Favorite v. Riverside County 
Super. Ct., 181 Cal. 26%, 184 P 15. 

[e] In Hawaii, under the statutes, 
the only allegations required are those 
stating the cause and nature of the 
action brought against the petitioner 
in the trial court and showing ‘that 
the inferior court is not competent to 
try_ it or that it has exceeded its ju- 
risdiction in the trial or hearing of 
such action” and that the court is- 
suing the writ is authorized to make 
it perpetual. Andrews v. Whitney, 21 
Hawaii 264, 268. 

61. Favorite v. Riverside County 
SUP SraOc.. 1 Si COall wre 6 lawe loam arms 
Barnes. v. Gottschalk, 3 Mo. A. 222. 

[a] Thus (1) facts will not be pre- 
sumed which can only be stated con- 
jecturally and which cannot arise ex- 
cept upon a contingency which is at 
least equally uncertain. Barnes v. 
Gottschalk, 3 Mo. A. 222. (2) Pre- 
sumption that judge was liable as 
stockholder for the debts of a corpo- 
ration will not be presumed where it 
appears that he had disposed of his 
stock prior to the bringing of the ac- 


tion. Favorite v. Riverside County 
Super. Ct., 181 Cal. 261, 184 P 15. 
62. Rex v. Kensington Income Tax 


Comrs. (19 Ke B.486) fatics3. 
L. R. 24] (affidavit for rule nisi). 

63. State v. Wescott, 194 Wis. 410, 
217 NW 283; Selch v. Baker, 31 Man. 
484, 66 DomLR 372, [1922] 1 West- 
Wkly 785. 

64. Chiles v. Sheffer, 146 Ky. 42, 
141 SW 369; State v. Ellis, 47 La. 
Ann. 1602, 18 S 636; State v. Wurde- 
man, 304 Mo. 583, 264 SW 402; State 
v. Jackson, 58 Mont. 90, 190 P 295. 

[a] Legal conclusion, in the ab- 
scence of a statement of facts show- 
ing the correctness of the conclusion, 
is insufficient. State vy. Jackson, 58 
Mont. 90, 190 P 295. 

[b] In determining whether relat- 
ors are entitled to the writ the court 
will look to the allegations of fact 
rather than to a recital of conclusions 
on the subject. State v. Jackson, 58 
Mont. 90, 190 P 295. 

[ce] Tllustrations.—(1) Allegation 
that petitioner has no remedy, other 
than through the special relief asked, 
is a mere conclusion of law, carrying 
with it no force in the absence of a 
statement of facts going to show the 
correctness of that conclusion. State 
v. Pllis, 47 La. Ann. 1602, 18 S 636. 
(2) Statement in affidavit that relat- 
ors are persons beneficially inter- 
ested is but a legal conclusion. State 
v. Jackson, 58 Mont. 90, 190 P 295. 
(3) Allegation that justice had no ju- 
risdiction over petitioners, without 
stating any facts tending to show it, 
was insufficient. Chiles v. Sheffer, 
146 Ky. 42, 141 SW 369. (4) An alle- 
gation that respondent would, unless 
prevented, permit a recount by a 
county clerk to be read in-evidence, in 
an election contest, was but a conclu- 
sion of the pleader. State v. Wurde- 


cause sought to be prohibited.** Matter alleged in a 
paper or document attached to the application and 
expressly referred to therein may be considered in 
determining the sufficiency of the petition,®? but 
where it is not made a part of the petition or attached 
thereto as an exhibit, it is not a part of the record 
and cannot be considered.®® 

A supplemental and amended petition cannot be 
filed in a defunct suit for a writ of prohibition.®® 

[§ 107] (2) Particular Allegations. The petition 
or other application must show that some matter is 
actually pending in the inferior court which that 
court threatens to pass upon;‘® it must show that 
such inferior tribunal is without jurisdiction,’} that. 
it is about to proceed in the matter,7? and allege what 
action, if any, is contemplated.*? 


It must show that 


man, 304 Mo. 583, 264 SW 402. 
Pleading conclusions in general see 
Pleading §§ 17-70. 


65. Los Angeles County Flood Con- 
trol Dist. v. Los Angeles County 
Super. Ct., ek A.) 272.P 359 [den 
reh 271. P 518]. 


66. Ses v. Guthrie, 245 Mo. 144, 
149 SW 305. 

67. Melick v. Los Angeles County 
Super. Ct., 93 Cal. A. 189, 269 P 746; 
Miller Co. v. Los Angeles County 
Supers Cty eo leCaliy An 169-203 buses 
State v. Jordy, 161 La. 104, 108 S 229 
(memorandum). 

[a] Matter not adopted.—(1) Un- 
official entry in a justice’s docket set 
forth as an exhibit to prove other 
matters. Miller Co. v. Los Angeles 
County Super. Ct., 57 Cal. A. 716, 208 
P 338. (2) Statements in affidavit ac- 
companying petition as an exhibit 
only, and not adopted in petition, will 
not overcome positive allegations of 
petition. Melick v. Los Angeles Coun- 
ty euRor Ct5 98aiCaly A. cts9,. 269 4P. 


746 
State v. Guthrie, 245 Mo. 144, 
149 SW 305. 

[a] Thus exhibits set forth in re- 
lator’s statement and brief inay not be 
considered. State v. Guthrie, 245 Mo. 
144, 149 SW 305. 

69. Bayle v. Garden Dist. Pottery 
Cor, L3s8ie.,, sh OLS 380: 

{a] Termination of suit in inferior 
court necessarily causes proceeding 
for writ to end. Bayle v. Garden Dist. 
Pottery Co., 138 La. 371, 70 S 330. 

70. Hall v. Imperial County Super. 
Crs WiONCal. mA 39/3) Zoom COs 

71. Lafayette v. Wells, 129 La. 323, 
56 S 257; State v..Hartman, 221 Mo. 
A. 215, 800° SW 1054; So Chu v. 
Nepomuceno, 29 Philippine 208. 

[a] Motion concerning which re- 
spondent’s jurisdiction is questioned 
must be set out in the petition, in 
heec verba, or in substance, and cannot 
be pleaded by reference to exhibits 
filed with the pleadings. State v. 
Hartman, 221 Mo. A. 215, 300 SW 1054. 

{[b] Writ will not issue where 
pleadings fail to show whether in- 
ferior court has or has not jurisdic- 


tion. Lafayette v. Wells, 129 La. 
828, 56 S 257: 
72. Prignitz v. Fischer, 4 Minn. 


366; Bowyer v. Green, 63 W. Va. 498, 
500, 60 SE 492. 

CIN petition for the wr it of prohibi- 
tion must clearly and affirmatively 
show by its allegations that the in- 
ferior tribunal is about to proceed in 
a matter over which it has not ju- 
risdiction.” Bowyer v. Green, supra. 

[a] Intention to proceed may be 
shown in the petition or suggestion by 
setting forth any acts or declarations 
of the court indicative of its intention 
to pursue such course. Prignitz v. 
Fischer, 4 Minn. 366. 

73. Mercantile Trust Co. v. Kern 
County Super, Ct., 178 Cal. 512, 174 P 
51; Harris v. Brooker, 8 Wash. 138, 
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the petitioner would be injured thereby,** and that he 
either has not consented to the jurisdiction’® or has 
objected to it in the lower court,*® that notice of the 
intention to apply for the writ has, in jurisdictions 
where such notice is required, been served upon the 
opposite party,’* and such facts as are necessary in 
the particular case in order to show a want or excess 
of jurisdiction in the inferior court.*’ 
in the petition as to matters dehors the record of 
the inferior court, except allegations of jurisdiction- 
al fact, are subject to a motion to strike.*® 
der to show a want or excess of jurisdiction in the 
inferior tribunal the petition may repeat allega- 
tions of an affirmative defense in the pleading be- 
An admission in the petition of matter con- 
stituting a defense to the application for the writ 


Tow.®° 


will cause the writ to be denied.®? 


35 P 599; State v. Mingo County Ct., 
97 W. Va. 615, 125 SE 576. 

[a] Petition must show (1) act or 
acts threatened to be done and sought 
to be prohibited. State v. Mingo 
County Ct., 97 W. Va. 615, 125 SE 576. 
(2) In application for writ to re- 
strain judge from retrying certain 
issues, that the trial court intended 
to retry the remanded cause contrary 
to the clear direction of the appellate 
decision, or to retry issues other than 
those actually existing in the case. 
Mercantile Trust Co. v. Kern County 
Super. Ct., 178 Cal. 512, 174 P 51. 


74, Harris v. Brooker, 8 Wash. 138, 
SOmED OOO: 

75. Harris v. Brooker, supra. 

76. Ala.—Hill v. Tarver, 130 Ala. 
592, 30 S 499; Ex p. Hamilton, 51 
Ala. 62. nN 

Ark.—Reese v. Steel, 73 Ark. 66, 
83 SW 335, 1136; Ex p. Little Rock, 


26 Ark. 52; Hanger v. Keating, 26 
Ark. 51; Ex p. McMeechen, 12 Ark. 70. 
Cal.—Havemeyer v. San Francisco 
Super. Ct:, 84 Cal. 327, 24 P 121. 
Colo.—Adams County Ct. v. Peo., 
48 Colo. 539, 111 P 86; Peo. v. Fremont 
Connty. Dist.. Ci. 30. Colo. 488, TL ie 
388; Callbreath v. Fremont County 
Dist. Ct., 30 Colo. 486, 71 P 387. 
La.—State v. Judge Third City Ct. 
Ay iia (Ann. 218) 41 S-9357 State v. 
Judge Second Recorder’s Ct., 44 La. 
Ann. 1093, 11 S 872; State v. Judge 
Civ. Dist. Ct. Div. Ai, 44 La. Ann. 190, 
10 S 768; State v. Judge Second Re- 
corders’ Ct., 43 La. Ann. 1119, 10 § 


179; State v. Henry, 41 La. Ann. 908, 
6 S 807; State v. Judge Civ. Dist. Ct. 
Div. HE 400 az: Ann.” '607,° 4. 1S" 4855 


State v. Judge St. Tammany Dist. Ct, 
38 La. Ann. 920; State v. Steele, 38 
La. Ann. 569; State v. Judges Ct. of 
App., 37 La. Ann. 845; State v. Judge 
Fifth Dist. Ct., 29 La. Arfn. 806; State 
v. Gardere, MeG. 225. 
Mich.—Hudson vy. Judge Super. Ct., 
42 Mich. 239, 3 NW 850, 913. 
Mo.—State v. Gill, 187 Mo. 681, 39 
SW 276; Forsee v. Gates, 89 Mo. A. 
577: State v.’ Laughlin, 9 Mo. A. 486. 
SG. —State-v: Scott, 17.S:'C.i. 204) 
Wash.—Harris v. Brooker, 8 Wash. 


138, 35 P 599; State v. Whatcom 
County Super. Ct., 2 Wash. 9, 25 P 
1007. 


W. Va.—Jennings v. Bennett, 56 W. 
Va. 146, 49 SE 23; Knight v. Zahn- 
hiser, 53 W. Va. 370, 44 SE 778; Penn- 
Sylvania R. Co. v. Rogers, 52 W. Va. 
450, 44 SE 300; Black Fork Dist. Bd. 
of Education v. Holt, 51 W. Va. 435, 
41 SE 337. 

Wyo.—State v. Albany County Dist. 
Ct., 22 Wyo. 547; 76°P 680; State: v. 
Weston County Dist. Ct., 5 Wyo. 227, 
39 P 749. 

Man.—Wright v. Arnold, 6 Man. 1. 

Ont.—Soules v. Little, 12 Ont. Pr. 


533. 

Que.——Hogel v. Rockwell, 20 Que. 
Super. 309. 3 

{a] That plea to jurisdiction was 


verified or tendered in person during 


EES ee Se ee ee ee eee ee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


PROHIBITION 


Allegations 


In or- 


[§ 108] b. Prayer. 
petition in a proceeding for prohibition should be 
that a writ of prohibition be awarded.®? 

[§ 109] c. Verification by Affidavit. 
matter suggested as ground for a prohibition appears 
on the face of the proceedings, an affidavit of the 
truth of the suggestion is unnecessary.*? 
it does not so appear, then it is essential that the 
suggestion should be verified by affidavit.5* The affi- 
davit should be entitled in the court to which the 
application is to be made, and not in any cause;** it 
may be made by applicant’s attorney where he knows 
the facts and his client has no knowledge of them,*® 
and it must state that affiant has either knowledge 
or information as to matters stated in the petition.** 

[§ 110] d. Construction. 


[§§ 107-110 
The ultimate prayer of the 


When the 


But where 


The petition will be 


construed most strongly against the pleader.$* For- 


the sitting of the lower court must 
be alleged in the petitioner’s sugges- 
tion or petition. Ex p. McMeechen, 
12 Ark. 70; Ex p. Williams, 4 Ark. 
537, 38 AmD 46; Sparks vy. Wood, 6 
Mod. 146, 87 Reprint 905; Clerk v. 
Andrews, 1 Show. 9, 89 Reprint 414. 

77. State v. Fleckinger, 150 La. 479, 

90 S 768; Jones v. New Orleans, 149 
La. 893, 90 S 234; Howcott v. Rud- 
dock Orleans Cypress Co., 147 La. 192, 
84 S 584. 
_ [a] Service of notice must appear 
in the affidavit of applicant or his 
counsel. Jones v. New Orleans, 149 
La. 893, 90 S 234. 

ib] Facts held not to show service 
of notice.—Johness v. Stoulig, 150 La. 
752, 91 S 205. 

Necessity of notice see supra § 101. 

78. See cases infra this note. 

[a] Allegations showing disquali- 
fication of judge.—Petition for prohi- 
bition on ground of disqualification of 
judge by reason of interest in subject 
matter of suit may allege facts show- 
ing such interest although they do not 
appear on face of complaint. Lind- 
say-Strathmore Irr. Dist. v. Tulare 
County Super. Ct., 182 Cal. 315, 187 


P 1056. 

_[{b] Petition held sufficient.—Peti- 
tion charging that trial court was 
without jurisdiction to proceed be- 
cause no service of any kind had been 
had on relator. State vy. Porterfield 
(Mo. A.) 283 SW 59. 

{c] Petition held insufficient.—(1) 
Petition to prohibit appeal from jus- 
tice’s court for want of due justifica- 
tion of surety on appeal bond held to 
Warrant the assumption that the jus- 
tification made on the date mentioned 
was regular and on due notice. Budd 
v. Los Angeles County Super. Ct.,'14 
Cal. A. 256, 111 P 628. (2) Petition to 
prohibit certain persons from holding 
municipal offices pending an election 
contest, which did not show who peti- 
tioners were, except one, or what in- 
terest he had in the offices contested, 
or whether he was a citizen or taxpay- 
er, or why complete remedy could not 
be afforded by a writ of quo warranto 
pursuant to Civ. Code (1910) § 5451 
et seq. Harris v. Jones, 141 Ga. 563, 
81 SE 881. (8) Petition to prohibit 
criminal prosecution of relator for 
violation of city ordinance by prac- 
ticing medicine without a license 
must show, if such is the truth, that 
the ordinance provides remedy by 
civil action. State v. Deer Lodge 
Police, Ct., (Mont:)- 283 P 436.) °(4) 
Averment in petition for prohibition 
that search warrant was served does 
not show invasion of petitioner’s 
premises for service. MBartolloti v. 
Los Angeles Police Ct., 35 Cal. A. 372, 
170 P 161. (5) Application based on 
alleged void judgment should contain 
certified copies of record of court 
whose judgment is attacked. Jones 
v. Blue, 21 Ala. A. 48, 105 S 698 [cer- 
tiorari den 213 Ala. 549, 105 S 700]. 

79. Oldroyd v. McCrea, 65 Utah 


142, 235 P 580, 40 ALR 230. 

[a] Thus, in a petition by a mort- 
gage lienor for a writ of prohibition 
to restrain the sale of property of 
an insolvent corporation and to set 
aside the issuance of receiver’s certi- 
ficates, issued pursuant to an order 
of the district court, allegations in 
the petition dehors the record of the 
district court as to what the evidence 
was which was heard by the district 
court, and on which order issuing 
certificates was based, will be strick- 
en. Oldroyd v. McCrea, 65 Utah 142, 
235 P 580, 40 ALR 280. 

80. Schuster v. Los Angeles Coun- 
ty Super. Ct, (Cal. A.) 277 P 509. 

81. Castell Land, etce., Co. v. Rob- 
erts,-153 La. 115, 95 S 421. 

[a] Admissions.—Allegation that 
temporary injunction would damage 
relators in a sum exceeding two 
thousand dollars each was an admis- 
sion that any injury was reparable in 
damages. Castell Land, ete., Co. v. 
Roberts, 153 La. 115, 95 S 421. 

82. Ex p. Williams, 4 Ark. 537, 38 
AmD 46; Burch v. Hardwicke, 23 
Gratt. (64 Va.) 51. 

[a] Suggestion should 
with a prayer for prohibition 


conclude 
EX p: 


Williams, 4 Ark. 537, 38 AmD 46. 
83. Ex p. Williams, supra; State 
V.., Judge. “Birst (Dist® 19" has ae 


Berthaud v. Jefferson Parish Police 
Jury, 7 Rob. Gla.) 550; State v. Hud- 
nal, 2 Nott & M. (S. C.) 419; God- 
frey v. Llewellin, 2 Salk. 549, 91 Re- 
print 464. 

84 Ex p. Williams, 4 Ark. 537, 38 
AmD 46; State v. Hudnall, 2 Nott & 
M. (S._C.)-419; Bodley v. Archibald, 
33 W. Va. 229, 10 SE 392; Burdett v. 
Newell, 2:Ld. Raym. 1211, 92 Reprint 
299; Godfrey v. Llewellin, 2 Salk. 
549, 91 Reprint 464. 

{a] In British Columbia affidavits 
may be used on applications for pro- 
hibition to show what the facts neces- 
sary to found jurisdiction were. 
Simpson v. Widrig, 15 B. C. 5. 

85. Miron v. McCabe, 4 Ont. Pr. 
Vi Siddall v.iGipsom, 1c U., Ga Oust. 
(Ont.) 98. 

86. State v. King County Super. 
Ct., 17 Wash. 54, 48 P 733. 

[a] In Louisiana.—It is not neces- 
sary that the application be signed 
by the relator’s attorney where the 
affidavit to the application is signed 
by the relator who asserts the truth 
of the allegations and the necessity 
of relief. State v. Mulien, 160 La. 
925, 107 S 698. 

87. Cariaga-v. Dryden, 30 Cal. 244. 

[a] Affidavit is insufficient which 
merely states that affiant believes the 
petition to be true. Cariaga v. Dry- 
den, 30 Cal. 244. 

_88. Bowling Green vy. Drake, 196 
Ky. 114, 244 SW 318; Gilman v. Doak, 
194 Ky. 21, 237 SW 1069; Thomas vy. 
Thompson, 102 SW 849, 31 KyL 524. 

[a] Thus (1) where an officer who 
petitions for a writ to prohibit the 
city council from trying him for an 


—— 


ey, 


§§ 110-119] | 


mal allegations in the complaint which are wholly 
negatived by other recitals of fact contained therein 
will be disregarded.®® 

[§ 111] e. Filing. In some jurisdictions the filing 
of the petition is a condition precedent to the issu- 
ance of the writ.°° 


[§ 112] f. Effect of Respondent’s Failure To. 


Deny. Facts stated in the petition which are not 
challenged by respondent ,will be taken as true.®! 

[§ 113] 9. Rule To Show Cause®?—a. In General. 
The ordinary practice upon an application for a writ 
of prohibition is to issue in the first instance either a 
rule to show cause why the writ should not be grant- 
ed or a preliminary or alternative writ of prohibi- 
tion.°* In some jurisdictions proceedings to obtain 
a writ of prohibition may be taken either by notice 
to show cause or by securing an alternative writ.°* 
In certain jurisdictions, unless otherwise agreed up- 
on between the parties,®® the usual practice on ap- 
plication for prohibition is to issue, in the first in- 
stance, a rule to show cause why the writ should not 
be granted,?® which will afterward be made absolute 
or discharged according to the circumstances of the 
ease.°* However, if due notice has been given to 
the opposite parties, the court may, without a rule 
nisl, award an absolute writ.°® The rule to show 
cause is not a writ®® but has been held to be the nec- 
essary preliminary notice to inform defendant that 
the writ of prohibition has been applied for. It 
need not run in the name of the state? but it must 
run against both the tribunals to be prohibited and 
the person or persons having adverse interests to be 
affected by the writ.2 As a general rule, the day on 
which the writ must be made returnable is governed 
by statutes in the various states.4 

Successive rules. Where the first rule has been 


offense with a view to removing him 94. 


PROHIBITION 


Northern Pac. R. Co. v. Jurgen- 


[50 ©. J.] 703 


dismissed upon the consent of respondent judge not 
to preside at the trial, a second rule will be made 
absolute upon his threat to preside.® 

[§ 114] b. Contents of Rule Nisi. The grounds 
of granting a rule nisi for prohibition must be stat- 
ed in the rule.é 

[§ 115] 10. Preliminary or Alternative Writ?— 
a. In General. A temporary or conditional writ is 
usually referred to as an alternative writ to distin- 
guish it from a writ absolute.’ In jurisdictions 
where it is used, it is issued upon an application for 
a writ absolute and is a step in the proceedings by 
which the rights of applicant are determined.? It 
need not contain any statement of the facts or legal 
objections upon which the relator founds his claim.!° 

[§ 116] b. Necessity for. When only a question 
of law is involved, it is not necessary to issue an al- 
ternative writ in the first instance.1} 

[§ 117] c. Service of. If, by statute, time for 
service of an alternative writ is left to the diseretion 
of the court, the service is not void merely because 
of the shortness of notice of the hearing.” 

[§ 118] d. Modification of. An alternative writ 
will not be modified where to do so would, in effect, 
decide the main question before it had been argued.?? 

[§ 119] 11. Return or Answer!+—a. In General. 
A return is in the nature of an answer.!® It need not: 
be a formal pleading,!® but it is sufficient if it sets 
up affirmative matter which defeats the applica- 
tion.1? However, respondents should not combine in 
a single pleading a demurrer, denial, and answer to 
the whole of the same petition.1® If the return to an 
alternative writ of prohibition is not full enough, the 
relator should move for a further return, instead of 
moving for an absolute writ upon the papers as they 
stand.t® A presumption exists in favor of the suffi- 


case infra this note. j 


from office did not point out where] son, 25 N. D. 14, 141 NW 70. [a] In New York the writ must be 
the alleged offense was committed and 95. Ex p. Keeling, 50 Ala. 474. made returnable forthwith, before 
did not deny that it was committed, 96. Ala.—Ex p. Boothe, 64 Ala.| term which granted it, or on first day 
the court will be authorized to as-| 312; Ex p. Keeling, 50 Ala. 474; Ex]of future term at which application 
sume that the offense was committed | p. Ray, 45 Ala. 15. for writ could have been made. Peo. 
in the city. Thomas v. Thompson, 102 Ark.—Ex p. Tucker, 25 Ark. 567;]|v. O’Brien, 167 NYS 1121 mem. 


SW 849, 31 KyL 524. (2) Where pe- 
tition to restrain county judge from 
issuing habeas corpus on behalf of 
person committed to jail for failure to 
give bond on second liquor convic- 


30 AmD 669. 


oe p. Williams, 4 Ark. 537, 38 AmD Be 
Ky.—Arnold y. Shields, 5 Dana 18,| 6. 
La.—State v. Courillon, 109 La, 267, 


Price v. Sturgis, 82 W. Va. 280, 
95 SE 1029. 

Rex v. Kensington Income Tax 
Comrs., [1914] 3 K. B. 429 [aff [1916] 


tion does not show whether the act 
upon which the second conviction was 
based was committed before or after 
the act for which the prisoner was 
first convicted, it will be assumed 
that the act was committed after the 
offense for which he was first com- 
mitted. Bowling Green vy. Drake, 196 
Ky. 114, 244 SW 318. 
. 89. State v. Ravalli County Fourth 
Judicial Dist. Ct., 72 Mont. 213, 232 
P 201. 

90. Colonial ,Homes Realty, etc., 
Co. v. Sample, 136 La. 212, 66 S 794. 

[a] Actual knowledge of the is- 
suance of the writ will not bind a 
judge where the petition was not 
properly filed and docketed. Colonial 
Homes Realty, etc., Co. v. Sample, 
136) LaJi212, 66 S 794: 

91.. New Orleans v. Lacoste, (La.) 
125 S 865; State v. Brodes, 157 La. 
162, 102 S 190; State v. Wurdeman, 


804 Mo. 583, 264 SW 402; State v. 
Taylor, \268.°Mo.) 3127 2087) Sw. 1180; 
Peo. v. Kennedy, 176 NYS 784. 


{a] Zhus, where respondent judge 
made no return, averments of fact in 
application will be taken as_ true. 
New Orleans v. Lacoste, (La.) 125 


S 865; State v. Brodes, 157 La. 162, 
102 S 190. 
92. Effect of rule to show cause 


see infra § 146. 

Order to show cause in general see 
Motions and Orders §§ 69-77. 

93. See cases infra this section, 
and infra §§ 115-118. 


383 S 309. 

S. C.—Withers v. Claremont County 
Road Comrs., 5 S. C. L. 83. 

Va.—Mayo v. James, 12 Gratt. (53 
Viaiet) Ls. 

W. Va.—Williamson v. Mingo Coun- 
ty Ct., 56 W. Va. 38, 48 SE 835; Jelly 
Vv. ils, 427 W.Va. 267; 

Eng.—St. John’s College v. Toding- 
ton, 1 Burr. 158, 97 Reprint 245. 

97. Ex p. Williams, 4 Ark. 537, 38 
AmD 46. 

[a] At common law.—If there was 
no plea or demurrer to the petition- 
er’s declaration, judgment went by 
nihil dicit. Ex p. Williams, 4 Ark. 
537, 38 AmD 46; Turton v. Reiner, 12 
Mod. 447, 88 Reprint 1442. 

98. Ex p: Lyon, 60 Ala. 650. 

99. Northern Pac. R. Co. v. Jurg- 
enson, 25 N. D. 14, 141 NW 70; Wil- 
liamson v. Mingo County Ct., 56 W. 
Va. 38, 48 SE 835, 3 AnnCas 355. 

1. Northern Pac. R. Co. v. Jurgen- 
son, 25 IN. D. 14,1410 N W700; Wil- 
liamson v. Mingo County Ct., 56 W. 
Va. 38, 48 SE 835, 3 AnnCas 355. 

2. Northern Pac. R.Go, ve Jurgen- 
son, 25 N. D. 14,141 NW 70; William- 
son v. Mingo County Ct., 56 W. Va. 
38, 48 SE 835, 3 AnnCas 355. 

Plaintifis in prohibition generally 
see supra § 102. 

38. Kump v. McDonald, 64 W. Va. 
323, 61 SE 909. 

Respondents in prohibition gener- 
ally see supra § 103. 


4 See statutory provisions; and 


eA Creer 
7. Effect of alternative writ see 
infra § 147. 


8. State v. Natrona County Eighth 
Judicial Dist. Ct., 37 Wyo. 169, 260 P 
174. 

9. See cases infra this section; 
and infra §§ 117-119. 

10. Peo. v. Nixon, 179 NYS 89 [aff 
191 App. Div. 900 mem, 180 NYS 948 


-mem]. 

11. Peo. v. Mayer, 71 Hun 182, 24 
NYS 621. 

12. Peo. v. House, 4 Utah 382, 10 P 
843. 

13. State v. Washoe County Sec- 
ond Judicial Dist. Ct. 47 Nev. 83, 
215 P 641. 

14. Return considered as demur- 


rer see infra § 124. 

15. State v. Bright, 224 Mo. 514, 
123 SW 1057, 135 AmSR 552, 20 Ann 
Cas. 955. 

16. State v. Streshley, 46 Nev. 199, 
209) Pei. 

[a] Return to writ may be in- 
formal in character. State v. Stresh- 
ley, 46 Nev. 199, 209 P 712. 

[b] Form of plea.—Ex p. Wil- 
liams, 4 Ark. 5387, 589, 38 AmD 46. 


17. State v. Streshley, 46 Nev. 199, 
209 P 712. Baas 
18. State v. McQuillin, 256 Mo. 


693, 165 SW 7138. 

[a] Court may, ex gratia, seek out 
and determine any issues thus made. 
State v. McQuillin, 256 Mo. 693, 165 
SONS GG, Qe 

19. Peo. v. Wyatt, 186 N. Y. 383, 


704 [50 C.J.] 


ciency of the return.?° 

Return to peremptory writ. The only return that 
can properly be made to a peremptory writ of pro- 
hibition is a return of compliance with it.?1 

[§ 120] b. By Whom Made. 
prohibition is issued to an officer, he is required to 
make a return upon which issue is joined;?? but 


where it is to a court and prosecuting party, the. 


party is not required or allowed to’ make return, but 
may be allowed to adopt that of the court, although 
not required to do so.?# 

[§ 121] c. Contents. In the absence of statutory 
requirements, the contents of the return is governed 
by the principles and rules of the common law.?4 
It may deny the allegations of applicant’s petition,?°® 
set up new matter in avoidance thereof,?® or admit all 
or parts of the petitioner’s allegations.27 But an 
admission by respondent judge cannot destroy the 
conclusive effect of a final judgment of his court.?® 
The return or answer cannot bring additional issues 
into the case.?® It is not necessary to allege facts 
other than those which show jurisdiction in the tribu- 
nal sought to be prohibited.*° Nor is it necessary 
to deny allegations as to jurisdictional facts where 
the petition does not allege or show that such facts 
79 NE 330, 10 LRANS 159, 9 AnnCas 


972; Peo. v. Nixon, 179 NYS 89 Laff 
191 App. Div. 900 mem, 180 NYS 948 
{a] That information was sworn | fact. 
to is sufficiently shown by a return to 
an alternative writ of prohibition al- 
leging that an information in writing 
had been filed with the respondent 29. 
charging, “upon information and be- 303 
lief of the affiant,”’ that a crime had 30. 


28. 
OA 


PROHIBITION 


Where a writ of 


tains a correct statement of the pro- 
ceedings culminating in the judgment 
is an admission of the averments of 
mem]. the petition and leaves no issue of 
Kullman v. Solana County Su- 
per: (Ct 15iCal Ae 2765114 539% 

State v. Mills, 331 Mo. 493, 133 


‘State v. Huck, 296 Mo. 374, 246 
Clinton County School 


[§§ 119-124 


are undisputed. An allegation which amounts to 
a mere conclusion is ordinarily of no effect.*? 

[§ 122] d. Conclusiveness as to Matters Alleged. 
As a general rule the allegations in the return of re- 
spondent judge will be accepted as true.** Matter 
alleged therein, not, denied by the relator, will be 
taken as true;?* and upon a motion for an absolute 
writ without a trial of the issues, the return is con- 
clusive as to all matters denied by respondent.*° In 
case of conflict between the allegations of fact in 
the relator’s petition and those in the return of re- 
spondent judge, the judge’s return will be accepted 
as showing the true facts.*® 

[§ 123] e. Time for Filing. It has been held that 
an answer should be filed at the same time as a mo- 
tion to dismiss.37 

[§ 124] 12. Motions and Demurrers—a. Demur- 
rer?8—(1) To Applicant’s Pleadings—(a) In Gen- 
eral. A demurrer to a petition for prohibition ad- 
mits the truth of all facts which are well pleaded,?® 
but it does not admit inferences or conclusions drawn 
therefrom unless necessarily presumed or inferred 
from the facts alleged,*® nor does it admit conclu- 
sions of law.*! It tests the sufficiency of applicant’s 
pleadings.4? If the facts thus admitted show relat- 


proved. State v. Shannon, 130 Mo. A. 
90, 108 SW 1097. 

36. State v. Bailey, 159 La. 187, 
105 S 284; Dalgarn v. New Orleans 
Land (Co. 15a) ba.d388T) 02 Se 4985 
State v. Ebeier, 154 La. 347, 97 S 473; 
State v. Snohomish County Super. Ct., 
113 Wash. 253, 193 P 678; In re Geiss- 
ler, 99 Wash. 452, 169 P 822. 

{a] Thus judge’s denial of relat- 


Dist. | or’s averment that he had agreed to 


been committed by a person named. 
Peo. v. Wyatt, 186 N. Y. 383, 79 NE 
330, 10 LRANS 159, 9 AnnCas 972. 

{b] Further return required.—Peo. 
v. Nixon, 179 NYS 89 [aff 191 App. 
Div. 900 mem, 180 NYS 948 mem]. 

20. State v. King County Super. 
Ct., 109 Wash. 287, 186 P 891. 

[a] Return held sufficient.—On 
prohibition to restrain a judge from 
admitting to bail defendants charged 
with a capital offense, although the 
judge does not in his return recite 
that he found that the proof against 
defendants was not evident, or the 
presumption against them not great. 
State v. King County Super. Ct., 109 
Wash. 287, 186 P 891. 

21. State v. Elkin, 130 Mo. 90, 30 
SW 333, 31 SW 1037. 

22. Dayton v. Paine, 13 Minn. 4938. 

23. Ex p. Indiana Transp. Co., 242 
eS eosin) SO se6, eOue Ta ed.e S025 
Dayton v. Paine, 13 Minn. 493; State 
v. Rassieur, (Mo.) 184 SW 116. 

[a] Interested party will not be 
allowed to file return upon failure of 
respondent judge to do so. Ex p. In- 
diana Transp. Co., 242 U. S. O81, 37 
SOti1276) 61 “Li edt 301. But see Melick 
v. Los Angeles County Super. Ct., 93 
Cal. A. 189, 269 P 746 (where, upon 
failure of petitioner to object to non- 
appearance of respondent court, the 
appearance of the other respondent 
was considered as if made by the for- 


mer). 

24. Peo. v. Nixon, 179 NYS 89 [aff 
191 App. Div. 900 mem, 180 NYS 948 
mem]. 

25. og v. State Higihway 
Commn.. 163 La. 125, 111 S 622. 

[a] Reference to controversy not 
connected with issues is relevant 
when in connection with denial of 


relator’s allegation. Reynolds _ v. 
State Highway Commn., 163 La. 125, 
111 S$ 622. 


26. State v. Streshley, 46 Nev. 199, 
209 P 712. 

27. Kullman v. Solana County Su- 
per, Cites CalyAs 2765 Liebe 539: 

fal Admission that petition to re- 
strain execution of a judgment con- 


No. 14 v. Sims, 193 Mo. A. 480, 186 
SW 4. 

[a] Thus it is not necessary for 
board of arbitrators of school district 
boundary question to deny allega- 
tions of petition as to the rights of 
the question, but they need allege no 
facts other than those showing that 
the board was properly created and 
vested with jurisdiction of the mat- 
ter. Clinton County School Dist. No. 
14 v. Sims, 193 Mo. A. 480, 186 SW 4. 


31. State v. Porterfield, (Mo. A.) 
285 SW 786. 
[a] Reason for rule-—Where the 


facts are disputed, the judge has ju- 
risdiction, and, if he errs, the remedy 
is by appeal. State. v. Porterfield, 
(Mo. A.) 285 SW 786. 

32. State v. Casanave, 149 La. 715, 
90 S 107; State v. Stewart, (Mo.) 281 
SW 768. 

fa] Conclusion.—Statement of 
judge that notice was issued by the 
clerk of court and served as required. 
eee v. Casanave, 149 La. 715, 90 S 


[b] Relevancy of conclusion of 
law is unimportant when denied by 
the relator’s reply, and evidence is 
taken thereon and the matter deter- 


mined as a question of fact. State 
v. Stewart, (Mo.) 281 SW 768. 
Joseph Nelson Plumbing, ete., 


Supply Corp. v. McCrea, 64 Uta'h 484, 
23) esis. 

[a] Reasons stated by court for 
its action in proceeding must be ac- 
cepted as true. Joseph Nelson 
Plumbing, ete., Supply Corp. v. Mc- 
Crea, 64 Utah 484, 231 P 823. 

34 State v. Taylor, 183 Mo. A. 441, 
166 SW 1071; Peo. v. Wyatt, 186 N. Y. 
383, 79 NE 230, 10 LRANS 159, 9 Ann 
Cas 972; Brand v. Swindler, 68 W. Va. 
571, 70 SH 362. 

35. State v. Shannon, 130 Mo. A. 
ee 108 SW 1097; Peo. v. Wyatt, 186 

a Paerse nes) NE 330, 10 LRANS 159, 
a ‘AnnCas 972. 

[a] Denial of averment in petition 
that relator would be subjected to 
successive prosecutions is sufficient 
where the averment remained un- 


grant continuances pending return of 
relator’s leading counsel from busi- 
ness trip will prevail. State v. 
Bailey, 159 La. 187, 105 S 284. 

{b] Rule applies: (1) In absence 
of clear proof of error in the return 
of the judge. Dalgarn v. New Or- 
leans Land Co., 157 La. 387, 102 S 498; 
State v. Ebeier, 154 La. 347, 97 S 473. 
(2) Where witnesses are equally di- 
vided and reputable. State v. Snoho- 
mish County Super. Ct., 113 Wash. 
2538, 193 P 678; In re Geissler, 99 
Wash. 452, 169 P 822. 

37. State v. Ray, 150 La. 1030, 91S 
Demurrers in general 
Pleading §§ 452-580. 

39. Cal.—Elliott v. San Bernardino 
County Super. Ct., 168 Cal. 727, 145 P 
101; Brown v. San Francisco Super. 
Ct, (ASe2 or Pasiale 

Conn.—Whitehead v. Roberts, 86 
Conn. 351, 85 A 538, AnnCas1914A 134. 


see 


Fla.—State v. Rowe, 96 Fla. 277, 
TALSiSe5: 
Mo.—State v. Landwehr, 318 Mo. 


181, 300 SW 294; State v. Rassieur, 
184 SW 116; State v. Barnett, 245 Mo. 
99, 149 SW 311; State v. Galloway, 
(A.) 21 SW (2d) 228; State v. Kim- 


mel, (A.) 183 SW 651. 
ee C.—State v. Hudnal, 11 S. C. L. 


S. D.—In re Mee, 45 S. D. 582, 189 
NW 675; Gates v. McGee, 15 S. D. 247, 
88 NW 115. 

Wash.—State v. Kuykendall, 117 
Wash. 415, 201 P 778. 

[a] Facts are admitted only for 
the purposes of the demurrer, 
Whitehead vy. Roberts, 86 Conn. 351, 
85 A 538, AnnCasl1914A 134. 

[b] By standing on demurrer re- 
spondent admits all the allegations 


of fact in the complaint or affidavit. 
State v. Kuykendall, 117 Wash. 415, 


201 P 778. 
eee In re Mee, 45 S. D. 582, 189 NW 
J. 
41. State v. Barnett, 245 Mo. 99, 
149 SW 311; In re Mee, 45 S. D. 582, 
189 NW 675. 


42. Whitehead v. Roberts, 86 Conn. 


For jater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or’s right to the writ, the demurrer should be over- 
ruled*? and the writ made permanent,** but if they 
do not, it should be overruled.t® A return may be 
treated as a demurrer which admits the allegations 
of fact in the petition and does not set up new 
matter in avoidance thereof,*® or which denies a con- 
clusion of the petition as to the effect of facts stated 
therein.** 

[§ 125] (b) For Variance. In a case of prohibi- 
tion a variance between the suggestion and the dec- 
laration which is not a matter in bar of the proceed- 
ing is not ground of demurrer.‘ 

9 126] (2) Demurrer to Return. A demurrer to 
the return admits all facts well pleaded therein.*® 

[§ 127] b. Motions®°—(1) In General. 
to quash or dismiss the writ is an attack upon the 
petition,®* and admits all of the material facts there- 
in which are well pleaded,®? but it does not ad- 
mit inferences or conclusions drawn therefrom un- 
less necessarily presumed or inferred from the facts 
alleged,°* nor does it admit conclusions of law con- 
tained in the pleading.’ As a general rule a peti- 
tion for a writ of prohibition will be dismissed if sub- 
mitted simply on the petition and answer, and the 
answer denies the leading allegations in the peti- 
tion.°®> The writ will be recalled, dismissed, or 
quashed where the questions presented have be- 
351, 85 A 538, AnnCas1914A 134; Van 
Orden v. Cache County School Dist. 
Ba. of Education, 56 Utah 430, 191 P 53. 
eee It tests the sufficiency of the Be. 
grounds relied on. Van Orden v. 


Cache County School Dist. Bd. of 
Education, 56 Utah 430, 191 P 230. 


v. Bradley, 


Sw 713. 
[a] 


PROHIBITION 


A motion’ 


193 Mo. 33, 91 SW 483; In 
re Mee, 45 S. D. 582, 189 NW 675. Ct, 
In re Mee, supra. 
In re Mee, supra. 
Cariaga v. Dryden, 30 Cal. 244; 59. 
State v. McQuillin, 256 Mo. 693, 165 


Better practice authorizes the 


[50 C.J.] 705 


come moot,°® or where the petitioner joins in re- 
spondent’s motion,’ or it is discovered that material 
allegations of the application upon which the writ 
was granted are erroneous.®’ An alternative writ 
will be discharged where the issuance of a peremp- 
tory writ could serve no useful purpose,®® or upon 
the affirmance of a judgment on appeal in a cause 
where the writ was granted to restrain the inferior 
court from further action after the judgment had 
been rendered and an appeal granted.°° The allega- 
tions of a motion to dismiss will be taken as true 
upon the failure of the petitioner to answer within 
the time fixed by the court.®+ 

[§ 128] (2) For Judgment on the Pleadings.*2 
A motion for judgment on the pleadings by the relat- 
or,°* or the respondent,°? admits all facts well plead- 
ed in his opponent’s pleadings. ; 

[§ 129] (3) To Quash Return. A motion to 
quash the return to an alternative writ of prohibition, 
on the ground that the facts stated therein are insuffi- 
cient, is in the nature of a demurrer, and reaches 
back to the first defective pleading.®® A return to 
a peremptory writ will be quashed where it omits to 
state that defendants have conformed their action 
to the judgment of the superior court.°® 

[§ 130] (4) Motion To Strike.** A motion to 
strike a portion of the return setting out a pleading 
dently issued. Peo. v. Second Dist. 
66 Colo. 49, 179 P 808. 

58. Colonial Homes Realty, etc., 
Co. v. Sample, 136 La. 195, 66 S 788. 
Pezuela v. San Francisco Su- 
BECtaso) Cales9u23) Pusoie 


fa] 
the parties have withdrawn the pro- 


Writ will be dismissed where __ 


43. State v. Barnett, 245 Mo. 99,| supreme court to dismiss a prohibi- |] ceeding sought to be prohibited and 
149 SW 311; State v. Murphy, 132 Mo, | tion proceeding where only the peti-| have stipulated not to commence it 
382, 33 SW "1136, 53 AmSR 491 tion and return are before the court, |anew. Pezuela v. San Francisco Su- | 

44. State v. ‘Barnett, 245 Mo. 99, | especially where the return is sub-| per. Ct., 83 Cal. 49, 23 P 321 
149 SW 311. i stantially merely a general denial, al- 60. State v. Hitchcock, (Mo.) 163 

[a] Further pleadings are not al- | though it may of its own motion con- | SW 871. 
lowed. State v. Barnett, 245 Mo. 99,| sider any issue so made. State v. Mc- 61. Winningham y. Chase, 76 Okl. 
149 SW 311. Quillin, 256 Mo. 693, 165 SW 713. 41, 184°P 126. 

45. State v. Rowe, 96 Fla. 277, 118 [b] In New York (1) the rule is 62. Motion for judgment on plead- 

5. that an alternative writ of prohibi- | ings in general see Pleading §§ 944- 

46. State v. Dearing, 253 Mo. 604, | tion when allowed by a justice out of | 973. 


162 SW 618. 


47. Sacramento, etce., Drain. Dist. 


v. Colusa County Super. Ct., 196 Cal. 
414, 238 P 687. j 
fa] Ilustration.—When petition 


by drainage district for writ of pro- 
hibition specifically set forth, the 
facts as to its organization as a “pub- 
lic agency, with appropriate refer- 
ences to statutes providing for its 
formation, denials that it was a pub- 
lic agency, or ever was created or ex- 
isted as such, amounted simply to de- 
murrers to sufficiency of petition. 
Sacramento, etc., Drain, Dist. v. Colu- 
sa County Super. Ct., 196 Cal. 414, 238 
P 687. 

48. Warwick v. Mayo, 15 Gratt. 
(56 Va.) 528. 

49. State v. Woolfolk, 303 Mo. 589, 
262 SW 346; State v. McQuillin, 256 
Mo. 693, 165 SW 713; State v. Guth- 
rie, 245 Mo. 144, 149 SW 305; State 
v. Shelton, 238 Mo. 281, 142 SW 417; 
State v. Stutsman, 24 ’N. D. 68, 139 
NW 83, AnnCas1914D 776. 

{a] Reply as demurrer.—Where 
reply denies information or knowl- 
edge as to facts alleged in the return 
and avers that they are immaterial, 
and neither side asks for a commis- 
sioner to take proofs and report on 
the issues of fact, the reply will be 
treated as a demurrer, or aS a motion 
for judgment on the pleadings. State 
v. Shelton, 238 Mo, 281, 142 SW 417. 


50. Motions in general see Plead- 
ing §§ 943-1143. 

51. State v. Rassieur, (Mo.) 184 
Sw 116. 

fa] It goes to the goodness of the 
petition. State v. Rassieur, (Mo.) 184 
Sw 116. 


52. State v. Rassieur, supra; State 
[50 C. J.—45] 


court may be quashed on motion at 
special term, although made return- 
able at the general term. Peo. v. 
Russell, 19 AbbPr 136, 29 HowPr 176.' 
(2) Code Civ. Proce. § 2097 provides 
that an objection to the legal suffi- 
ciency of the papers upon which a 
writ of prohibition was granted may 
be taken in the return, and that a mo- 
tion to set aside the alternative writ 
for any matter not involving the mer- 
its must be made at a term where the 
writ might have been granted. It 
was held that an objection to the suf- 
ficiency of the papers upon which a 
writ was granted may be taken in the 
return or presented at a special term 
of the court before the return day. 
Ae v. Bauer, 54 Mise. 28, 103 NYS 

56. Venice v. Los Angeles County 
Super. Ct., 36 Cals An 757,013 P3892! 
St. Bernard Trappers Assoc. v. Mi- 
chel, 161 La. 1106, 109 S 917; State v. 


McGee, 152 La. 779, 94-S 893; State 
¥. White, 152 La. 777, 94 S 392° State 
v. Ruiz, 152 La. 603, 93 S 915; John- 


ess v; Stoulig, 150 La. 752, 91 S 205; 
State v. Wurdeman, 311 Mo. 64, 277 
Sw 571; Winningham vy. Chase, 76 
Ok. 41,184 P 126. 

[a] Thus, where applicant has, by 
the issuance of the preliminary writ, 
obtained the full measure of relief 
sought, so that no live issue remains 
before the court, the writ will be re- 
called. St. Bernard Trappers Assoc. 
v. Michel, 161 La. 1106, 109 S 917; 
State v. Ruiz, 152 La. 603, 93 S 915. 

57. Peo. v. Second Dist. Ct., 66 
Colo: 49, 179 P 808. 

[a] Petitioner’s action in joining 
in the motion is a confession that the 
writ was erroneously and improvi- 


63. State v. Roehrig, (Mo.) 8 SW 
(2d) 1001; State v. Miller, (Mo.) 266 
SW 985; State v. Wurdeman, 304 Mo. 
583, 264 SW 402; State v. Huck, 296 
Mo. 374, 246 SW 303; State v. Wurde- 
man, 295 Mo. 458, 245 SW 551; State 
v. McQuillin, 262 Mo. 256, 171 SW 72; 
State v. Dearing, 244 Mo. 25, 148 SW 
618; State v. Shelton, 238 Mo. 281, 
142 SW 417; State v. Shields, 237 Mo. 
329, 141 SW 585; State v. Elkin, 130 
Mo. 90, 30 SW 333, 31 SW 1037; State 
v. Buckner, 207 Mo.’ A. 48, 229 SW 392. 

[a] Motion (1) is a challenge, in 
legal effect, to the legal sufficiency of 
respondent’s-return. State v. McQuil- 
lin, 262 Mo. 256, 171 SW 72. (2) It 
operates in the nature of a demurrer 
to the return. State v. Buckner, 207 
Mo. A. 48, 229 SW 392. 

{b] Thus (1) return of respondent 
judge which denied that he would or 
was about to take any illegal action, 
but alleged that his action would be 
in accordance with the law and evi- 
dence, must be taken as true. State 
v. Wurdeman, 304 Mo. 583, 264 Sw 
402. (2) The facts pleaded in the re- 
turn, where they contravene those of 
the petition, stand as the facts of the 


case. State v. Wurdeman, 295 Mo. 
458, 245 SW 551. 
64. State v. Taubman, (Mo. A.) 


190 SW 964. 

[a] Sole issue is whether or not 
the facts alleged by relator are suffi- 
cient in law to entitle him to the re- 
lief prayed. State v. Taubman, (Mo. 
A.) 190 SW 964. 

65. State v. Braum, 31 Wis. 600. 

66. State v. Elkin, 130 Mo. 90, 30 

SW soc, clus W pedod. 

67. Motion to strike in general sce 

Pleading, §§ 974-1029. 
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in the proceeding below on the ground that a hear- 
ing was not had on it will be overruled where that 
fact could only be established by evidence.*® 

[§ 131] 13. Withdrawal or Waiver of Plead- 
A demurrer or pleading in the nature there- 
of and a return or answer cannot stand at the 
time where they both cover the same subject mat- 
ter.7° Thus, although respondents should, ordinarily, 
after making a return, obtain leave of court to with- 
draw it before filing any pleading in the nature of a 
demurrer,‘? yet it is held, although there is author- 
ity to the contrary,’? that, if respondent thereafter 
files a demurrer’? or motion to dismiss,‘* he will be 
deemed to have withdrawn, waived, or abandoned the 
return, and the subsequent filing by respondent of a 
return raising issues of fact will operate to withdraw, 
waive, or abandon a motion to quash the preliminary 
A defendant abandons a demurrer by an- 
swering and going to trial on the merits.*® 
An alternative writ will be 


ings.°9 


writ.75 


[§ 132] 14. Default. 
made permanent upon the default 


68. State v. Ossing, (Mo.) 16 SW 
(2d) 77. A 
[a] Counter pleading should be 


used to present the question. State 
v. Ossing, (Mo.) 16 SW (2d) 77. 

[b] Relator could not object that 
respondent made a second amended 
petition in receivership suit part of 
return where he pleaded petition in 
pending case, which pleaded facts 
pleaded in receivership suit. State v. 
Ossing, (Mo.) 16 SW (2d) 77. ; 

69. Withdrawal of pleadings in 
general see Pleading §§ 935-941. 

70. State v. McQuillin, 256 Mo. 693, 
165 SW 718; State v. Bright, 224 Mo. 
514, 123 SW 1057, 135 AmSR 552, 20 
AnnCas 955. 

[a] Rule applied when both are 
contained in the same paper and each 
is directed toward the whole of the 
same petition. State v. McQuillin, 
256 Mo. 693, 165 SW 713. 

71. State v. Bright, 224 Mo. 514, 
123 SW 1057, 135 AmSR 552, 20 Ann 


; Peo. v. Fourteenth Judicial 
Dist, Ct., 74 Colo. 48, 218 P 912. 

[a] Thus the filing of a demurrer 
and motion to dismiss does not prone 
the answer and return Peo 
Fourteenth Judicial Dist. Ct., 74 Gatos 
48, 218 P 912. 

73. State v. Bright, 224 Mo. 514, 
128 SW 1057, 185 AmSR 552, 20 Ann 
Cas 955. 

[a] Where such pleading is filed 
without leave, the court may treat 
the return as withdrawn and proceed 
with the case upon the issues made 
by the last pleading. State v. Bright, 
224 Mo. 514, 123 SW 1057, 1835 AmSR 
552, 20 AnnCas 955. 


74. State v. Bright,. supra. 

75. State. Vv. Rassieur, (Mo.) 184 
Sw 116. 

76. rene Miers, 49 S. D. 96, 206 
NW 


23 
ih A tiewitt Oil, etc., Co. v. Ramsey, 
128 Okl. 87, 261 P 206; Hoover v. Har- 
ris, 124 Ok1. 240, 255 ’P 154. 

[a] Where respondent defaults 
and fails to file briefs and petitioners 
show apparent right to relief, relief 
on merits will be granted. Hewitt 
Oil, ete., Co. v. Ramsey, 128 Okl. 87, 
261 P 206. 

78. Pendency of another action as 
abating prohibition proceeding see 
Abatement and Revival § 48. 

79. Ex p. Peterson, 33 Ala. 74; 
State v. Shea, 28 Ok]. 821, 115 P 862; 
Com. v. Latham, 85 Va. 632, 8 SE 488; 
Ingersoll v. Buchanan, 1 W. Va. 181. 

[a] Thus an action for a writ of 
prohibition against a judge to pro- 
hibit and restrain further proceeding 
in a prosecution for a misdemeanor 
and to suspend relator from office 
contrary to law is not abated by the 
fact that the term of the judge 


PROHIBITION 


ent.77 


same 


evidence. 


of the respond- 


[§ 133] 15. Abatement.” 
action for a writ of prohibition is not abated by the 
fact that the respondent has gone out of office and 
been succeeded by another.?® 
held, on the ground that the action is against the 
judge as an individual, that the action will abate up- 
on his resignation or removal from office.*° 
tion is abated by the death of the respondent in in- 
terest where his death causes his right to relief in 
the proceeding below to cease.** 

[§ 134] 16. Evidence; 
general rule, in a prohibition proceeding, the hearing 
is upon the record without the introduction of any 
But in eases where evidence is introduced, 
the general rules of the Jaw of evidence relating to 
burden of proof 4nd presumptions,** and the admis- 
sibility and sufficiency of evidence,** are ordinarily 
applicable in prohibition proceedings. 
tion exists that the action of the inferior court was 
correct and within the scope of its authority,®® nor 


[86 130-134 


As a general rule, an 


However, it has been 


The ac- 


Presumptions.®2 As a 


A presump- 


against whom the writ is asked ex- | affidavit or other written proof, show- 


pires before the writ is issued. State 
v. Shea, 28 Okl. 821, 115 P 862. 

80.  Boise-Kuna Irr. Dist. v. Hart- 
Ben. (Ida.) 285 P 456 


State v. Love, 91 Fla. 1024, 109 
$197. 


[a] Illustration.—Death of party 
seeking mandamus to compel board 
of law examiners to allow him to 
take bar examination abates prohibi- 
tion proceeding against mandamus 


action. State v. Love, 91 Fla. 1024, 
109 S 197. 
82. Conclusiveness of allegations 


of petition in proceeding below see 
supra § 136. 

Presumption as to facts not alleged 
in petition, suggestion, or affidavit see 
supra § 106. 

Presumption as to return see supra 


§ 119. 
83. See cases infra this note. 
[a] Validity of election.—Rule 


favoring validity of election is not 
applicable to application for writ to 
prevent its being held. State v. 
Stromme, 49 Mont. 25, 139 P 1002. 

{b] Burden of proof.—Applicant 
has burden of proof to show: (1) 
That inferior court is acting without, 
or in excess of, its jurisdiction. 
State v. Musselshell County Fifteenth 
Judicial Dist. Ct., 53 Mont. 450, 164 P 
546; So Chu v. Nepomuceno, 29 -Phil- 
ippine 208. (2) That he has no ade- 
quate remedy at law. State v. Mus- 
selshell County Fifteenth Judicial 
Dist. Ct., supra. (3) On application 
for writ of prohibition to prevent 
court from trying certain actions on 
theory that other court acquired 
prior jurisdiction in actions involv- 
ing Same question, that the other ac- 
tions were filed before the actions t'he 
trial of which was sought to be pre- 
vented. McMorry vy. Sutter County 
Super. Ct,54; Cal, A. 76, 201 Pav97: 
(4) Where petitioner fails to show 
want of jurisdiction in the inferior 
tribunal, the court must refuse to al- 
low the writ. Allison v. Stevens, 23 
Oh, A. 259, 155 NE 652. (5) On pro- 
hibition to prevent mayor from hear- 
ing charges for removal of civil serv- 
ice commissioner, whether notice of 
removal was properly served is unim- 
portant where there is no evidence 
thereto on the part of plaintiff. Alli- 
son v. Stevens, supra. 

84. See cases infra this note. 

[a] Verified petition.—(1) A veri- 
fied petition for a writ of prohibition, 
setting out pecuniary interest in a 
controversy before a judge, makes a 
prima facie case of such disqualifica- 
tion. Price v. Sturgiss, 82 W. Va. 523, 
97 SE 193. (2) An unverified petition 
is not proof within N. Y. Code Civ. 
Proc. § 2091, providing that a writ 
of prohibition may be granted ‘‘on an 


ing a proper case therefor.” Matter 
of Fenton, 58 Misc. 303, 109 NYS 321. 

{[b] Evidence required.—Writ is 
never properly granted except where 
usurpation of jurisdiction or an act 
in excess of same is clearly evident. 
ae vy. Johnson, 293 Mo. 302, 239 SW 

44, 

{c] Extrinsic evidence.—Upon an 
application for prohibition to restrain 
an inferior court from proceeding un- 
der a city ordinance alleged to be in- 
valid, extrinsic evidence is inadmis- 
sible to show its invalidity. Shinkle 
v. Covington, 83 Ky. 420. 7 KyL 412. 

{d] Official papers.—On a petition 
by defendant to the supreme court to 
prohibit the district courts from tak- 
ing jurisdiction of an action against 
‘him on the ground that he was a pub- 
lic minister, after a denial of a mo- 
tion to dismiss for want of jurisdic- 
tion, official papers tending to show 
that defendant is not a public minis- 
ter are admissible in evidence, al- 
though they were not produced in the 
district court, where defendant was 
given an opportunity to explain them 
and introduce other evidence. In re 
Baiz, 135 U. S. 403, 10 SCt 854, 34 L. 
ed. 222. 

[e] Evidence held immaterial.— 
(1) On prohibition attacking jurisdic- 
tiom to punish for contempt, evidence 
as’ to the truth of the contempt. 
State v. Cameron, 140 Wash. 101. 248 
TP 408, 54.ALR 311. (2) On prohibi- 
tion proceeding to prevent election 
committee of legislature from acting 
on ground of its appointment during 
adjournment of house, evidence as to 
why an alteration relative to the peri- 
od of adjournment was made in the 
Journal is immaterial. Woods v. 
Carter, 5 Newfoundl. 293. 

{[f] Evidence held 
(1) Gilman v. Doak, 194 Ky. 21, 237 
SW 1069.) (2)In proceeding to pro- 
hibit judge of probate court and 
executor with will annexed from pro- 
ceeding further in the matter of an 
estate, to overcome solemn declara- 
tion in will that testator was domi- 
ciled in another county. State v. 
Gideon, (Mo. A.) 237 SW 220. (3) To 
show that selection of grand jury 
was prejudicial to substantial rights 
of accused warranting writ of pro- 
hibition. State v. Wescott, 194 Wis. 
410, 217 NW 283. 

Evidence generally see Evidence § 
89 et seq. 

Presumptions and burden of proof 
generally see Evidence §§ 13-88. 

85. Cal—Bakkenson v. Los Ange- 
les County Super. Ct., 197 Cal. 504, 
241 P 874; Wessel v. Imperial Coun- 
ty Super. Ct., 177 Cal. 308, 170 P 606; 
Sly v. Los Angeles County Super. Ct., 
71 Cal. A. 290, 235 P 83; Gould v. San 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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can it be presumed that the subordinate court will act 
‘onec So, grounds for the 
writ will not be assumed,** but rather, facts not neg- 
atived by the record will be presumed in aid of the 
lower court.** The court is concluded by all legiti- 
mate and proper matter contained in the authenticat- 
ed record of the inferior court,’® and by its findings 
In a prohibition proceeding to prevent 
the recount of votes in an election, it must be as- 
sumed that fraud or mistake did not occur in the re- 
turns in the absence of a formal finding by the com- 
putation court or a complaint under oath to that ef- 


erroneously in the future.’® 


of fact.°° 


feet.?1 


Francisco Super. Ct., 47 Cal. A. 197, 
191 P56: 

Mo.—State v. Johnson, 293 Mo. 302, 
239 SW 844; State v. Burney, 193 
Mo. A. 326, 186 SW 23. 

N. Y.—Matter of Fenton, 58 Misc. 
303), 109° NYS 321. 
Super.) €t7 21109) 


Wash.—State_ v. 
Wash. 287, 186 P 891; State v. Super. 
96 W. 


Ct., 14 Wash. 203, 44 P 131. 
W. Va.—State v. O’Brien, 
Va. 353, 122 SH 919, : 
{a] Every presumption in favor 
of the action of the trial court must 
be indulged in. Gould v. San Fran- 
ore Super. Ct., 47.Cal. A..197, 191 P 


[b] Presumption of regularity is 
applicable to all the proceedings as 
wellas the judgment. State v. Pierce 
County Super. Ct., 14 Wash. 203, 44 P 


131. 

{c] Presumption in favor of ju- 
risdiction.— (1) Even were the con- 
tention sound that a proceeding by 
the commissioner of agriculture un- 
Genracricll Urals. Swear: p ONS owe 
[1893] p 665 ec 338), to summon and 
examine persons under oath, would 
be unlawful were its object the ob- 
taining of information on which to 
base some judicial action, prohibition 
would not issue, it not appearing for 
what the testimony is to be used; so 
that the proceeding may be treated as 
one to obtain information in aid of 
legislation, which is proper; and for 
which purpose, presumably, the com- 
missioner is required by § 5 (p 657) 
to make an annual report to the legis- 
Jature. Matter v. Fenton, 58 Misc. 
303, 109 NYS 321. (2) Jurisdiction 
of superior court over appeal from 
refusal of justice to exercise juris~ 
diction will be presumed. Bakken- 
son v. Los Angeles County Super. 
Ct., 197 Cal. 504, 241 P 874. 

{d] Illustrations.—(1) Where a 
motion to quash notice to take depo- 
sitions was made on two grounds, one 
of which was valid, and the other 
not, it will not be assumed that it was 
sustained on the invalid ground. 
State v. Burney, 193 Mo. A. 326, 186 
SW 23. (2) The presumption is in 
favor of the regularity of the pro- 
ceedings below, and it is presumed the 
judge proceeded in accordance with 
the settled rules of law and practice, 
and the prosecuting attorney seeking 
the writ and asserting the contrary 
must directly aver it, and, if denied, 
prove it. State v. King County Su- 
per. Ct., 109 Wash. 287, 186 P 891. (3) 
Where a motion for transfer of a 
eause from one court to another of 
the same circuit alleges good grounds, 
it must be presumed on prohibition 
appeal that the order of transfer, 
although it fails to state the 
grounds on which it was made, was 
supported by proof of good cause. 
State v. Burney, supra. (4) Where a 
superior court on its own motion 
transfers a cause of action to another 
county from which it had been trans- 
ferred by stipulation, on application 
for prohibition against the latter 
court, it must be presumed that the 
judges of the transferring court were 
disqualified, and the transfer proper. 
Wessel v. Imperial County Super. Ct., 
M7 Cailre308,0 170° BP: 60624 .(5) “On ‘pe- 


tition to prevent circuit court from’ 


proceeding in a case, and to avoid or- 
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der vacating default judgment, the 
Supreme court will not presume that 
circuit court exceeded its jurisdic- 
tional powers and went beyond the 
record, where grounds assigned in 
motion to set judgment aside clearly 
appeared in the record. State v. 
O’Brien, 96. W.Va. 353, 122 SH 919. 
(6) Error in discontinuing receiver- 
ship will not be presumed where no 
abuse of discretion is shown. Sly v. 
Los Angeles County Super. Ct., 71 
Cal. A. 290, 235 P 83. 

86. See’ cases infra this note. 

[a] It must be assumed (1) in the 
absence of a positive showing to the 
contrary, that the trial court will be 
guided in the retrial of a remanded 
case by the appellate decision. Mer- 
cantile Trust Co. v. Kern County Su- 
DEV WCE Sa Cali Soar 14 i= 5 alee G2) 
On application for a writ of prohibi- 
tion prohibiting the trial judge from 
settling a bill of exceptions in a crim- 
inal case, on the ground that no no- 
tice of application for additional time 
was given, as_ required by statute, 
that the court, if necessary, would, 
before settling the bill, make its 
formal order granting relief, under 
Cal. Code Civ. Proc. § 473, providing 
that the court may relieve a party 
from a judgment, order, etc., taken 
against him through his mistake, in- 
advertence, etc. Peo. v. Soto, 8 Cal. 
A. 322, 96 P 913. (3) On an applica- 
tion for a writ of prohibition to re- 
strain the hearing of an election con- 
test, that the court before which the 
contest was pending would, if the 
contest should result in an unconsti- 
tutional exposure of the vote of the 
electors, perform its duty in the 
premises, and take proper precautions 
to prevent such exposure. State v. 
Evans, 184 Mo. 632, 83 SW 447. (4) 
That the public utilities commission 
will not act in excess of its jurisdic- 
tion. Peo. v. Public Utilities Commn., 
81 Colo. 361, 255 P 608. (5) On an.ap- 
plication for a peremptory writ to 
prohibit the state corporation com- 
mission from taking jurisdiction in a 
cause pending before it, where the 
complaint states facts sufficient to 
confer jurisdiction on the commis- 
sion, that the commission will act 
within the jurisdiction conferred by 
law, although the _ principal relief 
prayed for may be beyond its juris- 
diction. Atchison, etc., R. Co. v. Cor- 
poration Commn., 22 Okl. 106, 98 P 


330. 

[b] It cannot be presumed (1) on 
an application for a writ of prohibi- 
tion to restrain the subordinate court 
from making any order in a certain 
action other than an order of dis- 
missal, where a motion to dismiss had 
only been partially heard and a pre- 
liminary injunction issued had been 
suspended, that the court would not 
award the petitioner all the relief he 
was entitled to on the determination 
of the motion to dismiss. Boca, etc., 
R. Co. v. Lassen: County Super. Ct., 
150 Cal. 153, 88-P 718. (2) In a pro- 
ceeding for prohibition to prevent a 
trial court from proceeding with a 
hearing to investigate alleged con- 
tempt in disobeying a judgment, that 
the court would punish the relators, 
if innocent. Peo. v. Morley, 72 Colo. 
421, 211 P 643. (3) That the inferior 
court intends to exceed its jurisdic- 


_ [§ 135] 17. Hearing—a. In General. 
Jurisdictions, under the statutes and rules of court 
governing the writ therein, provision is made for the 
determination of essential questions of fact raised 
by the pleadings by either a jury or by a commission- 
er appointed by the court.®? 
made, the court must determine the case upon the 
record and the pleadings presented.°? 
fact is made, the conclusions of a commissioner ap- 
pointed by the court to hear the evidence and make 
findings both of fact and of law have been held not 
binding either upon the law or upon the facts, but 
they are persuasive.®# 
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In many 


If no issue of fact js 


Tf an issue of 


The case of voters, not par- 


tion. Colliery Employees Federation 
v. Brown, 3 Austr. C. I. R: 255. (4) 
It will not be assumed, in support of 
petition for writ of prohibition to pre- 
vent hearing by disqualified judges 
of motions for new trial which have 
been automatically denied by lapse of 
time, that petitioner will make other 
motions suggested by her, or that, if 
she does make them, the judges will 
threaten to pass on them. Hall v. 
Imperial County Super. Ct., 70 Cal. 
A. 393, 233 P 80. 

87. State v. Thomas, 278 Mo. 85, 
211 SW 667. 

[a] Illustration.—On prohibition 
to restrain a court from entertaining 
proceedings by a city to acquire a pri- 
vately owned and completed viaduct, 
the court will not assume that the 
verdict of a jury will be in excess of 
the cost of condemning land and con- 
structing a similar viaduct. State v. 
Thomas, 278 Mo. 85, 211 SW 667. 

88.' Talbot v. Pirkey, 139 Cal. 326, 
13) RP 858; 
Cruz County Super. Ct., 82 Cal. A. 
1, 254 P 915; State v. Taylor, 268 Mo. 
312, 187 SW 1181; State v. Pierce 
County Super. Ct., 14 Wash. 203, 44 P 
te SUT ne v. Tidball, 35 Wyo. 496, 252 

[a] Illustrations.—(1) Where it 
did not affirmatively appear that no 
counter-affidavits were filed for an 
application for change of judge by 
reason of prejudice, the finding that 
the charge of prejudice had not been 
sustained must stand. Talbot v. 
Pirkey, 139 Cal. 3263) 738 858.25 @). 
Where it does not appear that a Jjudg- 
ment creditor had exhausted all of 
his remedies at law before the receiv- 
er was appointed, it will be presumed 
that he waived that objection. State 
v. Tidball, 35 Wyo. 496, 252 P 499. 
(3) Necessity for appointment of re- 
ceiver over private corporation to 
conduct its affairs as going concern 
will be assumed. State v. Tidball, su- 
pra. (4) In prohibition to arrest con- 
tempt proceeding for violating judg- 
ment directed to defendants and their 
agents, court will assume, where 
facts are not disclosed, that resnond- 
ent was defendants’ agent. Felton 
Water Co. v. Santa Cruz County Su- 
per. Ct., 82 Cal. A. 1, 254 P 915.) (5) 
Where record in prohibition proceed- 
ings does not contain copy of sub- 
pcena issued to relator, it will be pre- 
sumed that it conforms to court’s or- 
der authorizing its issuance. State v. 
Taylor, 268 Mo. 312, 187 SW 1181. 


89. State v. Jones, 95 Oh. St. 359, 
116 NE 456. 
[a] Matters held conclusive.— 


Date of rendition of decision or judg- 
ment of inferior. court. State v. 
Jones, 95 Oh. St. 359, 116 NE 456. 

Ex p. State, 203 Ala. 444, 83 S 


{a] Thus findings of fact of an in- 
ferior court are conclusive where the 
contrary is not made to appear except 
by a mere averment of the petition. 
Ex, p. State, 203 Ala. 444, 83 S 334. 

91. In re First Congressional 
Dist. Election, 295 Pa. 1, 144 A 735. 

92. See statutory provisions and 
court rules. 

93. See statutory provisions; cases 
infra this section; and infra § 136. 

94. State v. Slate, 278 Mo. 570, 214 
SW 85. 


Felton Water Co. v. Santa - 
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ties to an election contest, who seek prohibition to 
prevent. the violation of the secrecy of their ballot, 
must be taken up and disposed of as are other cases 


in prohibition.®® 


Time for hearing. In some jurisdictions it is pro- 
vided by statute that the court or judge must fix the 
day for the hearing of the argument.°® 
The failure of the relator to 
file his brief in support of his petition within the 
time fixed by the court will cause the proceeding to be 
Upon the failure of the respondent to 
file a brief or offer an excuse for his failure, the 
court may, if the petitioner’s brief has been prop- 
erly filed and it appears reasonably to sustain his 
position, grant a writ of prohibition.°® Where a rule 
of court requires that in case of original proceed- 
ings for prohibition printed abstracts and briefs 


Briefs and abstracts. 


dismissed.°7 


95. State v. Wurdeman, 304 Mo. 
583, 264 SW 402. 

96. See statutory provisions. 

97. State v. Potawatomie County 
Super. Ct., 25 Okl. 416, 106 P 646. 
State Vv. Beatty, 77 Okl. 50, 186 


Temporary writ may be made 
poranent, State v. Beatty, 77 Okl. 
50, 186 P 240. 

99. State v. Lincoln, (Mo.) 274 SW 


1. State v. Lincoln, supra. 

2. Preston v. Los Angeles County 
SupereOt., 184" Cal. 658, 95s 916: 

{a] Proper case.—Where an _ in- 
ferior court obviously had jurisdic- 
tion of subject matter and parties, 
and the matter complained of as con- 
stituting excess of jurisdiction was 
simply one of the issues to be deter- 
mined in the cause. Preston v. Los 


Angeles County Super. Ct., 184 Cal. 
658, 195 P 916. 
ai T0g Setiabe p. Cooper, 143 U. S. 


472° 12 SCt 453, 36 L. ed. 232; In re 
Griggs, 233 Fed. 243, 147 CCA 249 
[den reh 227 Fed. 795, 142 CCA 319]. 

Cal.—United Security Bank, etc., 
Co. v. Orange County Super. Ct., 270 P 
184; Meyer v. San Francisco ‘Super. 
Ci 200 Cal776; 254 PRP) 1108; Bray v. 
Siskiyou County Super. Ct., 92 Cal. A. 
428, 268 P 374, 1081. 

Colo.—McInerney v. 
Golonw 302s 20) & dul6. 

Del.—Fouracre v. White, 30 Del. 25, 
102A 186. 

Ida.—Skeen v. Bannock County 
Fifth Judicial Dist. Ct., 29 Ida. 331, 
158 P’1072; Bellevue Water Co. v. 
Stockslager, 4 Ida. 636, 43 P 568. 

Ky.—Perkins v. National Bond, etc., 
Co., 224 Ky. 65, 5 SW ge) 475; Bowl- 
ing Green v. Drake, 196 Ky. 114, 244 
SW 318. 

La.—State v. Houston, 40 La, Ann. 
3938, 4S 5, 8 AmSR 5322. 

Mo.—State v. Hartmann, 231 SW 
982: State v. Cockréll, 280 Mo. 269, 
217 SW 524; State v. Barnett, 245 Mo. 
99, 149 SW 311; State v. Ross, 31 SW 
600. 

Mont.—State v. Second Judicial 
Dist) @t.,22 Monty 220) 56. P2219. 

INE YY: C0. V. J ; ; 
79 NE 330, 10 LRANS 159, 9 AnnCas 
972; Peo. v. Nichols, 79 N. Y. 582, 58 
HowPr 200 [rev 18 Hun 530, 57 How 
Pr 467]; Thomson v. Tracy, 60 N. 
Wao Len eo. hy. O’Gorman, 124 App. 
222,108 NYS 7387. 

Okl. —Hirsh v. Twyford, 40 Okl. 220, 


TORR ois. 

Utah. ate v. Durand, 36 Utah 93, 
104 P 760; Presbyterian Church 
Home Missions v. Maughan, 35 Utah 


516, 101 P 581, 24 LRANS 874. 


Denver, 17 


per, Ct. .128 Wash, 253/°222 2492" 
W. Va.—State v. Woods, 92 W. Ya. 
331. 115 SE 470. 
Wyo.—Altman v. Albany County 
Second Judicial Dist. Ct., 36 Wyo. 290, 


254 P69): eke v. Tidball, 35 Wyo. 
496, 252 P 4 
[a] RRs question is whether 


PROHIBITION 


should be filed on final hearing, 
with such rule the proceeding will be dismissed®® and 
a preliminary rule discharged.t The proceeding may, 


[§§ 135-136 


on failure to comply 


in a proper case, be submitted upon the briefs with- 


out argument.? 


the subject matter of the proceeding 
in which judicial action is apprehend- 
ed lies within the court’s jurisdiction, 
or, if it does, whether the particular 
act to be stayed will exceed the ju- 
risdiction. State v. Cockrell, 280 Mo. 
269, 217 SW 524. 

[b] Sole question where writ is 
sought to prevent performance of 
public act is whether body undertak- 
ing to perform act is legal body or 
not, and it is immaterial whether act 
sought to be prevented is judicial or 


ministerial. Fouracre v. White, 30 
Del. 25, 102 “A 186. 
[ec] Court’s jurisdiction of par- 


ticular case is the question to be de- 
termined, and not whether the court 
has jurisdiction of such a class of 


cases. State v. Barnett, 245 Mo. 99, 
149 SW 311. 
[d] Equity jurisdiction of court to 


determine priority between mortgage 
bonds, shown by plaintiff's own plead- 
ings, cannot be invoked so as to foist 
jurisdiction of other matters upon 
the court. State v. Barnett, 245 Mo. 
99, 149 Sw 311. 

[e] In proceeding to restrain en- 
forcement of Subpcena duces tecum, 
the question is the power of the in- 
ferior court to enforce the particular 
Subpoena, as issued, and not whether 
it was intended to enforce it only so 
far as might be lawful. State v. 
Hartman, (Mo.) 231 SW 982 

[f] Rule applies on demurrer to 
petition for prohibition. Presbyteri- 
an Church Home Missions v. Maugh- 
amy 35 Utah 516, 101 P 581, 24 LRANS 
74. 

[g] Questions held not jurisdic- 
tional.— (1) Whether or not demur- 
rer should have been sustained to 
amended complaint of tenant in com- 
mon, holding undivided interest with 
trust estate seeking to have vacant 
trusteeships filled. Meyer v. San 
Francisco Super. Ct., 200 Cal. 776, 254 
P 1108. (2) Whether creditor who 
seeks appointment of receiver will 
realize anything on claim. State v. 
Tidball, 35 Wyo. 496, 252 P 499. 

[h] Questions which may be con- 
sidered.—A court, on an application 
for a writ of prohibition to prohibit 
a suit. to enjoin the execution of its 
judgment, may pass on the sufficien- 
cy of the grounds relied on to en- 
join the judgment. Halbrook  v. 
Quinn, (Civ. A.) 286 SW 954 [cert 
questions dism (Tex.) 285 SW 1079]. 

4 In re Griggs, 233 Fed. 243, 147 
CCA 249 [den reh 227 Fed. 795, 142 
C@ATSi oi: 

5. Presbyterian Church Home Mis- 
sions v. Maughan, 35 Utah 516, 101 
P 581, 24 LRANS 874. 

6. Athearn v. Nicol, 187 Cal. 86, 
200 P 942; Watts v. Los Angeles 
County Super. Ct., 36 Cal. A. 692, 173 
P 183; State v. Huck, 296 Mo. 374, 
246 SW 308; State v. Henson, (Mo.) 
217 SW 17; State v. Tracy, 237 Mo. 
109, 140 SW 888, 37 LRANS 448; 


Ewing v. Harries, 68 Utah 452, 250 P 


[§ 136] b. Scope and Extent—(1) In General. 
In a prohibition proceeding the only inquiries per- 
mitted are whether the inferior tribunal is exercising 

a jurisdiction it:does not possess, or, having jurisdic- 
Hien, has exceeded its legitimate powers.? 
tion is not whether the inferior court is likely to 
commit error while exercising its jurisdiction* or 
whether the facts alleged are or are not sufficient to 
entitle plaintiff to maintain an action.® 
ey of the petition or complaint in the proceeding be- 
low will not be passed upon.® 
vestigate the merits of the cause,’ unless the public 


The ques- 


The sufficien- 


The court will not in- 


1049; Weil v. Black, 76 W. Va. 685, 
86 SE 666. 
[a] Decision of inferior court as 


to whether complaint states a cause 
of action cannot be reviewed. Watts 
v. Los Angeles County Super. Ct., 
36 (Gal. AU 692) 173) Pigs: 

[b] Only for the purpose of de- 
termining the question of the lower 
court’s jurisdiction can the sufficien- 
cy of a pleading in the proceeding be- 
low be considered. Ewing v. Harries, 
68 Utah 452, 250 P 1049. 

[c] Technical sufficiency of in- 
dictment will not be inquired into. 
Weil v. Black, 76 W. Va. 685, 86 SE 


666. 

7 U. S.—Ex p. Slayton, 105 U. S. 
45%, 26 L. ed. 1066; In re Griggs, 233 
Fed. 243, 147 CCA 249 [den reh 227 
Bed. 795, 142 CCA 319]. 

Cal.—United Security Bank, 
Co. v. Orange County Super. Ct., 270 
P 184; Felton Water Co. v. Santa Cruz 
County. Super. Ct., 82 Cal. A. 1, 254 
915; Gould v. San Francisco Super. 
Ct, 47 Cal. A. 197, 191 P56; Takeba. 
v. San Joaquin County Super. Ct., 
43 Cal. A. 469, 185 P 406. 

Colo.—Peo. v. Morley, 72 Colo. 421, 
211 P 643; Peo. v. First Judicial Dist. 
Ct. 54. Colos 237,130 Bis2ze 

Ky.—Greene v. Wolf, 175 Ky. 58, 
93 SW 1048. 

La.—Zahn v. Unknown Owners, 154 
La. 776, 98 S 184; Southern Iron, etc., 
Co. v. Cardwell Stave Co., 154 La. 109, 
97 S 332; State v. Houston, 40 La. 
Ann. 393, 4 S 50, 8 AmSR 532; State 
v. Judge Fourth Dist. Ct., 9 Rob. 480. 

Mo.—State v. Missouri Workmen’s 
Compensation Commn., 10 SW (2d) 
916; State v. Hall, 297 Mo. 594, 250 


etc., 


SW 64; State v. Falkenhainer, 288 
Mo. 20, 231 SW 257; State v. Harty, 
276 Mo. 588, 208 SW 835; State v. 


McQuillin, 246 Mo. 517, 152 SW 347; 
State v. Lucas, 236 Mo. 18, 139 SW 
348; State v. Muench, 225 Mo. 210, 124 
Sw 1124; State v. Dearing, 180 Mo. 
58; 79 SW 454; Willow Springs 
Creamery Cox. v. Mountain Grove 
Creamery, etc., Co., (A.) 197 SW 916: 
State v. Homer, 164 Mo. A. 334, 145 SW 
497. But see State v. Wurdeman, 232 
SW 1002 (where court disposed of case 
on merits even though relator had ef- 
fective remedy by appeal); State v. 
Summers, (A.) 9 SW (2d) 867 (where 
validity of foreign judgment was de- 
termined). 

Okl.—Parmenter v. Rowe. 87 Okl. 
158, 200 P 683; Hirsh v: Twyford, 40: 
OKI 220, 008'9) eRe sis. 

Wash.—State v. King County Su- 
per. Ct, 1285 Wash. 25.34 222) (P4292: 

W. Va.—State v. Woods, 92 W. Va. 
331, 115 SE 470. 

[a] Trial court is empowered to 
determine capacity in which petition- 
er acted, and not superior court, on 
prohibition to arrest contempt pro- 
ceedings. Felton Water Co. v. Santa 
Cruz County Super. Ct., 82 Cal. A. 1, 
254 P95. 

[b] Parties entitled to fund will 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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terest therein is sufficient to warrant it;$ 
whether the action of the trial court was equitable 
or wise;® nor whether errors were made during the 
It has been said 
that the court will be confined within the same 
scope as the tribunal whose action it is reviewing,*! 
and that, where the complete record in the ease be- 
low is brought up, the court may consider the ease as 
one arising on a writ of review.” 


course of the proceeding below.?°® 


not be determined. Ex p. 
105 U.S. 451, 26 L. ed. 1066. 

[c] Effect of inferior court judg- 
ment cannot be determined. Ex p. 
Slayton, 105 U. S. 451, 26 L. ed. 1066. 

{d] Indefiniteness of statute can- 
not be considered on prohibition to 
prevent trial for its violation. In re 
Calvo, 50 Nev. 125, 253 P 671: 

[e] Merits of claim against rela- 
tor are immaterial except in so far 
as illustrative of power of respond- 


Slayton, 


ent. State v. Harty, 276 Mo. 5838, 208 
SW _ 835. 
[f] Matters not considered.—(1) 


The question whether the auditor 
can make the payment before the 
committee gives bond on an applica- 
tion for prohibition to restrain a cir- 
cuit court judge from proceeding un- 
der a void order to compel the audi- 
tor to pay an allowance to a pauper 
idiot. Greene v. Wolf, 174 Ky. 58, 
193 SW 1048. (2) Ownership of fruit 
on application for writ to prevent sale 
by receiver. Takeba v. San Joaquin 
County Super. Ct., 43 Cal. A. 469, 185 
P 406. (3) Constitutionality of act 
which proceeding in inferior court 
seeks to discover. State v. Hall, 297 
Mo. 594, 250 SW 64. (4) Questions of 
law involved in the cause. State v. 
Lucas, 236 Mo. 18, 139 SW 348. (5) 
Objections or defenses to the cause or 
charge. Peo. v. First Judicial Dist. 
Ct., 54 Colo. 237, 130 P 324. (6) Pow- 
er to remove municipal clerks claim- 
ing under civil service rules, on ap- 
plication for prohibition against a 
suit to enjoin their removal. State 
v. Lucas, supra. (7) Whether rela- 
tor has alleged sufficient interest to 
entitle him to a suspensive appeal 
from the writ of possession in prohi- 
bition proceeding to prevent further 
steps being taken under writ of pos- 
session. Zahn v. Unknown Owners, 
154 La. 776, 98 S 184. 

Cg] Thus (1) whether ,judgment 
has been disobeyed is not a question 
in a proceeding for prohibition to 
prevent a court from investigating al- 
leged contempt in disobedience of the 
judgment. Peo. v. Morley, 72 Colo. 
42), 211 P.643..° (2). The court in. pro- 
hibition to an inferior court from try- 
ing a suit to quiet title pending de- 
termination of a will contest will not 
consider whether the inferior court 
erred in adjudging title in defendants, 
nor determine the construction of the 
will, nor whether the party suing to 
contest it is interested in testator’s 
estate. State v. McQuillin, 246 Mo. 
517, 152 SW 347. (3) The question of 
malice in writing a letter cannot be 
considered in determining whether 
inferior court had power to issue sub- 


poena duces tecum for it. State v. 
Falkenhainer, 288 Mo. 20, 231 SW 
257. (4) Compensation claimant’s 


status as employee and right to com- 
pensation should not be determined in 
prohibition proceedings. State v. 
Missouri Workmen’s Compensation 
Commn., (Mo.) 10 SW (2d) 916. (5) 
On application for prohibition to pre- 
vent setting aside of a final decree of 
divorce, it would not be proper to de- 
termine legal effect of contract evi- 
denced by interlocutory decree upon 
property rights of the parties, if any, 
which vested in the wife on the death 
of the husband shortly after the en- 
try of the interlocutory decree. 
Gould v. San Francisco Super. Ct., 47 
Cal AL LSTA 193s Po 56. 

8. State v. Cockrell, 280 Mo. 269, 
217 SW 524 (per Graves v. Walker, 


PROHIBITION 


nor 


However, the 
JJ.); State v. Williams, 483 Nev. 290, 
185 P 459. 

[a] Exception applies: (1) Where 


the public is vitally concerned and 
long and expensive litigation will 
thereby be avoided. State v. Wil- 
liams, 43 Nev. 290, 185 P 459. (2) 
When to do so will avoid the contin- 
uance of an improper practice in the 
inferior court. Caldwell v. Cockrell, 
280 Mo. 269, 217 SW 524 (per Graves 
and Walker, JJ.). 

9. In re Griggs, 233 Fed. 243, 147 
CCA 249 [den reh 227 Fed. 795, 142 


CCA 319]; Meyer v. San Francisco 
Super.-Ct., 200 Cal) 776,254 Py 1108: 
10. State v. Buckner, 308 Mo. 390, 


272 SW 940. 

fa] Thus trial court’s overruling 
of defendant’s application for contin- 
uance, even if erroneous, will not be 
considered. State v. Buckner, 308 Mo. 
390, 272 SW 940. 

11. Western Union Tel. Co. v. Car- 
ter, 93 Okl. 269, 220 P 635. 

12. Davis v. Alameda County Su- 
per Cee Me Cal Art 646, e2300 wkd: 
See cases infra § 139 note 52. 

[a] Will not be treated as writ of 
review where a complete record has 
not been brought up so that court 
cannot know that it is doing exact 
justice between parties. Davis v. Al- 
ameda County Super. Ct., 71 Cal. A. 
646, 2386 P 151. 

13. Bassett v. Bourland, 175 Ark. 
271, 299 SW 13; Los Angeles v. Los 
Angeles County Super. Ct., 196 Cal. 
445, 238 P 670; Peo. v. Denver Sec- 
ond Judicial Dist. Ct., 84 Colo. 367, 
270 P< 663; Castell Juand, ete., Co. v. 
Roberts, 153 La. 115, 95 S 421; Daw- 
son Vv. Mrazar, 150) Wa.1208,, 910) S570. 

[a] Errors of trial court may not 
be considered. Bassett v. Bourland, 
175 Ark. 271, 299 SW 13; Los Angeles 
v. Los. Angeles County Super. Ct., 
196 Cal. 445, 238 P 670 (whether trial 
court should have considered speci- 
fied affidavits in determining wheth- 
er to issue preliminary injunction). 

[b] Interlocutory rulings on a 
plea of lis pendens are reviewable 
ordinarily only on appeal, and not by 
means of writs of prohibition; but 
where supreme court has plea before 
it along with a plea to the jurisdic- 


tion, it may pass on the rulings. 
Dawson v. Frazar, 150 La. 203, 90 S 
570. 


Remedy by appeal as precluding 
prohibition see supra §§ 58, 59. 

14. Cohen v. Connick,' 26 Cal. A. 
491, 147 P 479; Reynolds v. State 
Highway Commn., 163 La. 125, 111 S 


622; Mammoth Canal, etc., Co. v. Bur- 
ton, (Utah) 259 P 408. 
{[a] Inquiry into trial judge’s ex- 


ercise of discretion cannot be made. 
Mammoth Canal, etc., Co. v. Burton, 
(Utah) 259 P 408. 

15. McAneny v. Santa Clara Super. 
Cty 150 Cale oot O20. rterron), Wve 
San Francisco Super. Ct., (Cal. A.) 271 
P 514; New Orleans v. Hughes, 156 
La. 628, 101 S 1; State v. Huck, 260 
Mo. 140, 168 SW 762. 

[a] Questions of fact.—(1) Place 
or spot where alleged ‘offense was 
committed. New Orleans v. Hughes, 
156 La. 628,101 S 1. (2) Whether ap- 
plicant for prohibition of hearing, for 
Cihendve in interfering with receiver 
had possession under claim of right. 
Herron vy. San Francisco Super. "Ct. 
(Cal. A.)2271) PRP 514. 

[b] Reasonableness of notice of 
hearing given to object of insanity in- 
quiry will not be determined. State 
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court will not ordinarily consider matters properly 
reviewable on appeal,!? nor will the court consider 
the action of the inferior tribunal as regards matters 
addressed to its diseretion.!4 

Questions of fact and sufficiency of evidence. 
Questions of fact,1® or the correctness of the findings 
of inferior tribunals with reference thereto,!® cannot 
be inquired into. 


Nor will the sufficiency of the evi- 


dence presented in the cause below be considered.** 


Nah easier ss 218 Mo. A. 440, 277 SW 
[e] Court cannot determine 
whether remedy by appeal is plain or 
adequate where case is submitted 
without trial of issue as to relator’s 
ability to procure sureties for the 
amount of bond required to stay pro- 
ceedings. McAneny v. Santa Clara 
Super. Ct., 150 Cal. 6; 3% P1020: 

[d] Writ will not be granted 
where pleadings do not present a 
question of law, but only contested 
questions of fact, especially where 
the main point sought to be raised 
has been decided in another case. 
ree v. Huck, 260 Mo. 140, 168 SW 
762. 

16. Lumas Film Corp. v. Los An- 
geles County. Super. Ct., 89 Cal. <A. 
384, 264 P 792; Harris v. Los An- 
geles County Super. Ct., 82 Cal. A. 88, 
255 P 229; Conlan v. San Francisco 
Super: Cty 12) Cal. -AS 4205 107, Seas 
Beaulieu Vineyard v. Napa County 
Super, “Ct 6) Call. Al’ 242-194) iP nOnoe 
Dugas v. Port Barre Timber, etc., 
Co. 144 (Vawi ls0 ssn 208s tate mae 
McCloskey, 136 La. 739, 67 S 813; 
State v. Le Blanc, 125 La. 967, 52 S 
114; Blaise v. Security Brewing Cory 
124 La. 979, 50 S 816; State v. Mc- 
Dowell, 43 ‘La. Ann. 1193, 10 S074; 
State v. Goodrich, 159 Mo. A. 422, 140 


SW 629; State v. Durand, 36 Utah 93, 
104 P 760. 
[a] Reason for rule.—Hrror based 


on insufficiency of evidence may be 
disposed of by appeal. Beaulieu 
Vineyard v. Napa County Super. Ct., 
6 Cal, rAG2 425) 91 POs 

{b] Bias of judge.—Judge’s con- 
elusion as to his bias is conclusive 
when the moving affidavits tending to 
show bias are fully met by counter- 
affidavits. Harris v. Los Angeles 
County Super. Ct., 82 Cal. A. 88, 255 

P2297 


[ec] Jurisdictional amount. — The 
correctness of a statement of facts 
by the court below respecting the 
jurisdictional amount will be accept- 
ed, unless it be made clearly evident 
that an error has been committed. 
State v. McDowell, 43 La. Ann. 1193, 
10 S 174. : 

[d] Conflicting evidence.—A_ find- 
ing of the trial judge on conflicting 
evidence that a suit was not dis- 
missed for want of prosecution, as 
he erroneously indicated by his min- 
utes, will not be disturbed. State v. 
Goodrich, 159 Mo. A. 422, 140 SW 629. 

[e] "Yvrial of matters de novo can- 


not be made. State v. Durand, 36 
Utah 93,.104 P 760. 

17. State v. Bllison, 277 Mo. 294, 
210 SW 401; State v. Woods, 92 W. 
Va. 331, 115 SE. 470: 


fa] Review of evidence will not 
be made to determine whether lower 
court has abused its discretion and, 
from the evidence before it, arrived 
at an erroneous conclusion. State y, 
Woods, 92 W. Va. 331, 115 SE 470. 

[b] In Louisiana.—(1) As a gen- 
eral rule the sufficiency of the evi- 
dence presented in the cause below 
will not be considered. State v. Brox- 
son, 163 =Larno4y tile Se6i Si Zahn. 
Unknown Owners, 154 La. 776, 98 S 
184; State v. Houston, 35 La. Ann. 
1195. (2) Upon application for pro- 
hibition the court will inquire into 
the sufficiency of the appeal bond to 
entitle appellant to suspensive ap- 
peal. State v, Judge Super. Dist. Ct., 
27 La. Ann. 697; State v. Judge Sev- 
enth Dist. Ct., 24 la. Ann. 328; State 
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Abstract or moot questions. 


later one will not be considered.?° 
Waiver. 


its consideration will not be passed upon.* 
alleged in the petition for the writ is waived if not 
An objection that a court 


argued on the hearing.?* 


v. Judge Second Judicial Dist. Ct., 
23 La. Ann. 714; State v. Judge Or- 
leans Parish Fifth Dist. Ct., 23 la. 
Ann. 491; State v. Judge Orleans 
Parish Seventh Dist. Ct., 23 La. Ann. 
279; State v. Judge Orleans Parish 
Sixth: Dist. .Ct.,.' 22a. Ann. 591; 
State v. Judge New Orleans Second 
Dist. Ct,, 21 Wa. Ann. 43. (3), But on 
hearing of application for writ of pro- 
hibition to compel- district judge to 
reduce amount of suspensive appeal 
bond, supreme court will not consid- 
er affidavits and statements attached 
to a supplemental petition. Rosen- 
thal-Brown Fur Co. v. Jones-Frere 
Fur Co,., 157 La. 887, 103 S 251. 


18. State v. Pitchford, 38 Okl. 264, 
BVA anne} 
19. Ex p. Perryman, 156 Ala. 625, 


46 S 866 [app dism 220 U. S. 602 
mem, 31 SCt 716 mem, 55 L. ed. 604 
mem]; State v. Bird, 253 Mo. 569, 
162 SW 119, AnnCas1915C 353; Ogden 
Portland Cement Co. v. State Public 
Utilities Commn., 56 Utah 139, 189 P 
598; Union Portland Cement Co. v. 
State Public Utilities Commn., 56 
Utah 175, 189 P 593. 

[a] Exception to rule. — Even 
though pending the hearing of the 
prohibition proceeding the cause was 
tried on its merits, where an appeal 
was taken so that it has not been ful- 
ly and finally disposed of, and the 
questions presented are ever recur- 
ring in the ‘courts of the state, the 
court will consider them. State v. 
Trimble, 254 Mo. 542, 163 SW 860. 


Abstract or moot questions as 
grounds for writ see supra § 19. 
20. State v. Blegen, 26 S. D. 106, 


128 NW 488. 

21. Ogden Portland Cement Co. v. 
State’ Public Utilities Commn., 56 
Utah 139, 189 P 598; Union*Portland 
Cement Co. v. State Public Utilities 
Commnp, b6 Utah 17/5; 1139) PY 593. 

22. Winn v. Dodge, 173 Ark. 73, 
291 SW 992; O’Dowd v. San Francisco 
Super, Ctii'158)Cal.-637, 111 P 751. 

{a] Subsequent matters not con- 
sidered.-—_(1) Any action of the trial 
court. O’Dowd v. San Francisco Su- 
Dene Cty Losey Cal wher.) dla, P 51a C2) 
Filing of petition for removal to fed- 
eral court on day of filing petition 
for writ is unimportant. Winn v. 
Dodge, 173 Ark. 738, 291 SW 992. 

23. Bowling Green v. Drake, 196 
Ky. 114, 244 SW 318. 

24. State v. Buckner, 300 Mo. 359, 
254 SW 179. 

25. Los Angeles v. Los Angeles 
County Super. Ct., 196 Cal. 445, 238 P 
670 


{al Yhus the authority of the 
court to issue a restraining order, as 
complaint was insufficiently verified, 
is not in issue where the restraining 
order was supplanted by a prelimi- 
nary injunction, based on a verified 
complaint. Los Angeles v. Los An- 
geles County Super. Ct., 196 Cal. 445, 
238 P 670. 

26. Cal.—Bartolloti v. Los Angeles 


I The court will not 
consider abstract'’ or moot questions,'® nor will it 
consider questions which may never arise,?° or which 
are not necessary to the decision of. the case.*? 
Extraneous or collateral matters. 
ring subsequent to the application for the writ,?? 
or in regard to a prior case,?* cannot be considered. 
The sufficiency of a return to a preliminary rule in 
prohibition which was decided at the first hearing is 
no longer in the ease on final hearing.” 
diction of the inferior tribunal to act in a proceed- 
ing which has been supplanted or superseded by a 


Matters not presented to the court for 
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Matters ocecur- 


The juris- 


sire Re 


[$§ 136-138 


~ 7 


rule would be violated by the issuance of a writ of 
prohibition is waived when not made upon the filing 
of the relator’s application.?® 

[§ 137] (2) Matters Considered. For the pur- 
pose of determining whether the inferior tribunal 
has jurisdiction, the court may look to the allega- 
tions contained in the motion or petition in the pro- 
ceeding below,?® which are presumed to be true,?° and 
to the evidences before the inferior court,?+ but it 
cannot consider issues of fact dehors 
raised in the superior court by the petition, answer, 
and accompanying affidavits.*? 


the record, 


[§ 138] 18. Judgment or Order?*—a. In General. 


26 


A point 


Police; @t.5735) CalwAs3 721 10) Bstel; 

Ida.—McLean v. Highth Judicial 
Dist. Ct., 24 Ida. 441, 134 P 536, Ann 
Cas1915D 542. 

Mass.-—Reale vy. Judges Super. Ct., 
163 NE 893. 
sone atte v. Henson, 217 SW 17, 

N. Y.—New York v. Public Serv. 
Commn., 104 Mise. 306, 171 NYS 830 
[aff 186 App. Div. 888 mem, 172 NYS 
912 mem]. 

“Inasmuch as every presumption is 
in favor of the validity of the acts of 
the trial court, we will not seek for 
grounds which relator either obvious- 
ly has not found, or is too indifferent 
to point out.’ State v. Henson, su- 
pra. 

[a] Court will not: (1) Pass on 
propriety of remedy by prohibition if 
not contested in brief or oral argu- 
ment. McLean v. Bighth Judicial 
Dist. Ct., 24 Ida. 441, 134 P 536, Ann 
Cas1915D 542. (2) Consider grounds 


‘granting the writ which are not point- 


ed out by the relator. State v. Henson, 
(Mo.) 217 SW 17. (3) Consider mat- 
ters not presented by the record. Bar- 
tolloti v. Los Angeles Police Ct., 35 
Cal.-A: 372, -170) P 161. (4)<Consider 
contention not presented in petition 
nor before court on demurrer thereto. 
Reale v. Judges Super. Ct., (Mass.) 163 
NE 893. (5) On its own motion, decide 


question of whether the commission 


has power to abrogate its former order 
and make new order retroactive on ap- 
plication for writ of prohibition to pre- 
vent public service commission from 
reopening a case. New York v. Pub- 
lic Serv. Commn., 104 Mise. 306, 171 
NYS 830 [aff 186 App. Div. 888 mem, 
172 NYS 912 mem]. 

[b] Constitutionality of statute 
under which inferior court proceeded 
will not be considered where appli- 
cant’s pleading does not present the 
question, and court could have acted 
under another and different statute. 
Bartolloti v. Los Angeles Police Ct., 
30) Cal, Avot, LTO= P1615 

27. In re Cowles, (Nev.) 283 P 400. 

28. State v. Latshaw, 291 Mo. 592, 
237 SW 770. 

29... Peo. v. Third Judicial Dist. 
Ct38 Colo 66,° 79, .P1024" “State: ve 
Hall, 297 Mo. 594, 250 SW 64; State 
v. Jackson, 58 Mont. 90, 190 P 295; 
Kanawha, etc., R. Co. v. Common 
Pleas Ct., 28/0. C. A. 364. 

[a] Sufficiency of affidavit for cer- 
tiorari may be considered on prohibi- 
tion to stay certiorari proceedings to 
determine whether it contains facts 
or legal conclusions. State v. Jack- 
son, 58 Mont. 90, 190 P 295. 

[b] Jurisdiction is determined by 
the pleadings. Kanawha, ete., R. Co. 
v. Common Pleas Ct., 28 O. C. A. 364. 

[c] Attempt in answer in manda- 
mus proceedings to set up matters 
which would oust the court of juris- 
diction cannot be considered on an 
application for a writ of prohibition 


A judgment in a prohibition proceeding is a final de; 
termination of the rights of the parties therein.** 
‘The general rules as to the form and construction of 
judgments control.*® If the record presents a moot 


where the petition states a cause of 
action of which the court has juris- 
diction. Peo. v. Third Judicial Dist. 
Ct.,. 33 Colo, 66,.79 P1024. 

30. Jones v. Los Angeles County 
Super. Ct., 88 Cal. A. 253, 262 P 1098; 
Miller v. Los Angeles County Super. 
Ct., 59 Cal. A. 334, 210 P 832; State 
v. Westhues, (Mo.) 290 SW 443; State 
v. Hall, 297 Mo. 594, 250 SW 64; Alt- 
man v. Albany County Second Ju- 
gio Dist. Ct., 36 Wyo. 290, 254 P 

[a] 
treated as true. 
594, 250 SW 64. 

[b] Matters assumed to be as 
Ppleaded.—(1) Unconstitutionality of 
statute. State v. Westhues, (Mo.) 
290 SW 443. (2) Facts as set forth 
in affidavit in re contempt, in pro- 
ceeding to reyes, proceedings un- 
der order of contempt, even though 
contrary to record. . Jones v. Los An- 


Facts well pleaded must be 
State v. Hall, 297 Mo. 


geles County Super. Ct., 88 Cal. A. 
253, 262 P 1098. 
31. Reclamation Dist. No. 108 v. 


Ash, 58 Cal. A. 238, 208 P 394; Gilman 
v. Doak, 194 Ky. 21, 2837 SW 1069; 
State v. Silver Bow County Dist. Ct., 
57 Mont. 517, 189 P 233, 9 ALR 1212. 

[a] Thus, if the reclamation plan 
and estimates of a reclamation dis- 
trict are absolutely void on their face 
and proper determination of the ques- 
tion of jurisdiction of board of su- 
pervisors to hear objections to as- 
sessment*based on plan previously 
adopted requires examination of the 
latter plan, with a view of ascertain- 
ing its validity, the court in a prohi- 
bition proceeding may make such ex- 
amination and determination, al- 
though landowners are not parties. 
Reclamation Dist. No. 108 v. Ash, 58 
Cal. A. 238, 208 P 394. 

32. Clendaniel v. Conrad, 26 Del. 
549, 83 A 1036, AnnCas1915B 968 
{writ of error dism 235 U. S. 712 mem, 
35 SCt 203 mem, 59 L. ed. 437 mem]. 

[a] Reason for rule.—The consti- 
tution does not give the supreme 
court the power or means of trying 
issues of fact dehors the record. 
Clendaniel v. Conrad, 26 Del. 549, 83 
A 1086, AnnCas1915B 968 [writ of er- 
ror dism 235 U. S. 712 mem, 35 SCt 203 
mem, 59 L. ed. 437 mem]. 

[b] Early common-law procedure 
included a method and also the means 
of determining issues of fact dehors 
the record. Clendaniel v. Conrad, 
26 Del. 549, 838 A 1086, AnnCas1915B 
968. [writ of error dism 235 U. S. 712 
mem, 35 SCt 203 mem, 59 L. ed. 437 
mem]. 

33. Supersedeas or stay pending 
appeal see infra § 150. 

34. In re Mee, 45 S. D. 303, 187 NW 
540 (under Rev. Code [1919] § 2992). 

[a] Order quashing writ of pro- 
hibition is a judgment. In re Mee, 45 
S. D. 303, 187 NW 540. 

35. See cases infra this note. 

[a] Construction.—A judgment 
prohibiting a police board from try- 
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question, the court will dismiss the proceeding.?® 
A holding that the subordinate court has jurisdiction 
to proceed with the cause is in effect a holding that 
the complaint therein is sufficient to authorize all 
proper amendments.*7 An order denying a petition 
for a writ of prohibition is, in effect, a ruling that 
on the facts found the petitioner is not entitled as 
a matter of law to the relief sought,** and it operates 
to annul a temporary writ which was made to pre- 
serve the status of the case pending the hearing.®® 

[§ 139] b. Scope and Extent of Relief.4° Al- 
though the general rule is that a writ of prohibi- 
tion issues only to restrain the commission of a fu- 
ture act, and not to undo an act already performed,*? 
yet, where anything remains to be done by the court, 
prohibition will give complete relief, not only by pre- 
venting what) remains to be done, but by undoing 
what has been done.*? If the application for pro- 
hibition is too broad, the court may mould the writ 
and limit it to so much as is proper to be granted.*# 
It may take such temporary action as is necessary to 
preserve the rights of the parties until it can hear and 
determine the issues;** it may direct the trial court 
to take such action as would render its proceedings 
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proper ;*> or it may extend the time for considera- 
tion so as to give the inferior court an opportunity to 
correct its actions,*® but the writ of prohibition will 
not be delayed to give a party opportunity to correct 
by proper amendment a pleading failing to allege an 
essential jurisdictional fact.47 The judgment of the 
trial court cannot be reversed.48 An alternative 
writ will not be made permanent as to that. which 
has, by appeal, been corrected.*® Unless the right of 
claimant is clear, the court will not make a disposi- 
tion of property seized under an illegal search war- 
rant upon a prohibition proceeding to prevent the 
use of such property as evidence.®® Where plaintiff 
below is, under the statute, expressly authorized to 
bring a new suit after the sustaining of a motion in 
arrest for want of jurisdiction, the court. will not, on 
prohibition to restrain further proceedings in the ac- 
tion pending, prohibit the trial of a new action on 
the cause alleged.®! 

Review. In some jurisdictions it is held that, 
where-a complete record of the case is presented to 
the court, it may review the entire proceedings and 
grant such relief as may be proper.®? 

[§ 140] c. Damages. In a proceeding in prohibi- 


ing relator on certain charges and 
reciting that the board had, by re- 
organizing the police force, estopped 
itself from trying him, does not nec- 
essarily imply a finding that relator 
had been removed from office. Peo. v. 
Bailey, 30 Cal. A. 581, 158 P 1036. 

[b] Form of judgment.—(1) Or- 
der of court held insufficient as a 
judgment for a writ. State v. Miers, 
49 S. D. 96, 206 NW 2386. (2) Form of 
judgment by default. Ex p. Williams, 
4 Ark. 537, 38 AmD 46. 

Construction of judgment in gen- 
eral see Judgments §§ 794-804. 

Form and contents of judgments in 
general see Judgments §§ 118-153. 

36. Kaye v. Kern County Super. 
Cts 33/Cal. A. 269,164 P.912;. Miller 
v. Molony, 157 La. 811, 103 S 162. 

[a] Court will dismiss proceeding: 
(1) Without prejudice to the right of 
the petitioner to apply for such other 
and further writ as he may deem ad- 
visable. Kaye v. Kern County Su- 
Derave twos Calne As. 269)" 164 Pitot 2: 
(2) Upon its own motion. Miller v. 
Molony, 157 La. 811, 103 S 162. 

37. ‘wing v. Harries, 68 Utah 452, 
250 P 1049. ; 

38. Lawrence v. Board of Regis- 
tration in Medicine, 239 Mass. 427, 132 
NE 174. 

[a] To prevail, petitioner must 
show that, as a matter of law on 
those facts, he is entitled to relief. 
Lawrence v. Board of Registration 
in Medicine, 239 Mass. 427, 132 NE 
174. 

39. Ohio River Contract Co. v. Gor- 
don, 172 Ky. 405, 189 SW 451. 

40. Conclusiveness of adjudication 
in general see Judgments §§ 1282- 
1346. 

Writ of consultation see infra § 152. 

41. See supra § 18. 

42. Ala.—Ex p. Smith, 23 Ala. 94, 

Cal.—Hall v. Imperial County Su- 
per. Ct.,.198 Cal. 373, 245 P 814 [rev 
(A.) 245 P 813]; Havemeyer v. San 
Francisco Super. Ct., 84 Cal. 327, 24 P 
121, 18 AmSR 192, 10 LRA 627. 

Colo.—-Peo. v. Third Judicial Dist. 
Gil 60 Colo. 1,152 Pree Peo. iv: 
Third Judicial Dist. Ct., 60 Colo. 42, 
152 P 164; Peo. v. Denver Dist. Ct., 33 
Colo. 293, 80 P 908; Peo. v. Boulder 
County Dist. Ct., 28 Colo. 161, 63 P 
syae 

Conn.—Fayerweather v. Monson, 61 
Conn. 431, 23 A 878. 

Ky.—Stewart v. Woods, 193 Ky. 
824, 237 SW 657. 

Mo.—State v. Aloe, 152 Mo. 466, 54 
Sw 494, 47 LRA 393; St. Louis, etc., 
R. Co. v. Wear, 135 Mo. 230, 36 SW 
$57, 658, 38 LRA 341; State v. Rom- 


bauer, 105 Mo. 103, 16 SW 695; State 
V. St.) Louis, Ct..of App., 9% Mo, 276, 
108 SW 874. 

Mont.—State v. Jackson, 58 Mont. 
90, 190 P 295, 298 [quot Cyc]; State 
v. Meagher ‘County Fourteenth Judi- 
cial Dist. Ct., 57 Mont. 432, 188 P 902. 

N. M.—State vy. Leahy, 30 N. M. 
221,.231 P 197, 

Wash.—State v. Pierce County Su- 
per.» Ct,,.12 Wash. 677, 42 P 123. 

Eng.—Serjeant v. Dale, 2 Q. B. D. 
558; White v. Steele, 12 C.-B.N. S. 
383, 104 HCL 383, 142 Reprint 1191. 

[a] Writ may direct that all pro- 
ceedings in excess of jurisdiction be 
quashed and the proper order en- 
tered.. Peo. v. Third Judicial Dist. 
Ct N60 mn Colo Aa 2a 149% 

{[b] Thus (1) the court will, upon 
a proper showing annul all prior or- 
ders and stay such further proceed- 
ings as may be necessary to make 
the remedy complete. State v. 
Meagher County Fourteenth Judicial 
Dist. Ct., 57 Mont. 432,188 P 902. (2) 
Prohibition to a court which in ex- 
cess of its jurisdiction has appoint- 
ed a receiver will not only stay fur- 
ther proceedings under the receiver- 
ship, but will restore the property to 
its owner, even though the receiver 
has gained complete possession. 
Havemeyer v. San Francisco Super. 
Ct.,*84 Cal. 327, 24 P 121, 18 AmSR 
192,10 LRA 627. (3) Where a circuit 
judge has heard motion to, and has 
made, an order during vacation dis- 
charging a Ssupersedeas isSued by the 
clerk in accordance with Civ. Code 
Pract. § 724, the writ will be issued 
prohibiting him from any enforce- 
ment of the order and also directing 
him to set it aside. Stewart v. Woods, 
193 Ky. 824, 237 SW 657. 

[ce] Form of writ.—(1) Ex p. Wil- 
liams, 4 Ark. 537, 541, 88 AmD 46. 
(2) Order of court held insufficient to 
constitute a writ of prohibition. 
State v. Miers, 49 S. D. 96, 206 NW 
236. 

Issuance of writ where act already 
done see supra § 18. 

43. State v. Whitney, 66 Fla. 24, 
63 S 299; State v. White, 40 Fla. 297, 
DAS MOUs EIGSe 1 Vemeluocal, Govit.. Bas 
LORD BOON (PEG Brevt Ls eJi)) 

44. State v. Langer, 46 N. D. 462, 
177 NW 408. 

fa] Illustration.— Upon applica- 
tion of the state bank examiner and 
a bank chartered by the state to pro- 
hibit the attorney-general and mem- 
bers of the state banking board and 
those acting under their orders from 
usurping powers of the examiner in 
declaring such bank insolvent and in 
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conducting: a receivership, where it is 
deemed necessary to preserve the 
rights of the parties and to safeguard 
the public interests and to prevent 
the issue presented from becoming 
moot, the supreme court may issue 
its temporary restraining order and 
place in charge of such bank the state 
officer ordinarily charged with that 


duty. State v. Langer, 46 N. D. 462, 
177 NW 408. 
45. State v. Riley, (Mo. A.) 276 SW 


ks 

[a] Thus, in proceedings to pro- 
hibit a judge from maintaining an 
order restraining a trust company 
from making further payments of 
trust funds, the court is authorized to 
direct the trial court to hold .further 
hearing on such order, and to make 
the trust company a party thereto. 
State v. Riley, (Mo. A.) 276 SW 881. 

46. Rex v. Hamlink, 17 CanCrCas 
162 [app dism 26 Ont. L. 381; 22 Ont 
his 107, 5 DomLR 7338, 19 CanCrCas 

47. Jennings v.. McDougle, 83 W. 
Va. 186, 98 SE 162 (bill in divorce 
suit). 

48. Busey v. Crump, 108 Okl. 73) 
28dcE sULa. 

49. State v. Montgomery, 221 Mo. 
A. 1048, 295 SW 824. 

50. State v. Missoula 
Fourth Judicial Dist. Ct., 
191, 224 P 862. 

51. State v. Fisher, 230 Mo. 325, 
130 SW 35, AnnCas1912A 970. 

52.) VAG. iColsCowy. iSantanClara 
County Super. Ct., 196 Cal. 604, 238 
P 926; “Finn: v:) Butler, 195. Cal 7593 
230) 9925. Trafic. Druck. Sales Cor 
v. Red Bluff Tp. Justice’s Ct. 192 
Cal. 377, 220 P 306; Van Hoosear vy. 
State R. Commn., 189 Cal. 228, 207 P 
903; Smurda v. Los Angeles County 
Super. Ct.,- (Cal. A.) 266° P 843. 

[a] Relief by writ of review: (1) 
May be granted. Finn v. Butler, 195 
Cal. -759}) 235. -P992;" Smurdaieva duos 
Angeles County Super. Ct., (Cal. A.) 
266 P 848. (2) May not be granted 
upon the request of the individual re- 
spondent (Ross v. Imperial County 
Super. Ct., 80 Cal. A. 739, 252 P 765), 
(3) if the order sought to be reviewed 
is an intermediate or locutory order 
(Rose v. Imperial County Super. Ct., 
supra). 

[b] In Missouri, where a prelimi- 
nary rule was issued and the cause is 
before the court, it will dispose of the 
case on the merits even though the 
relator had an adequate remedy by 
TS State v. Wurdeman, 232 SW 
1002. 
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tion plaintiff can only recover nominal damages.** 
Costs may be allowed in a 
prohibition proceeding,’* but. they will be refused 
where the questions involved are of publie impor- 
tance®® or where the prevailing party is himself at 
In the absence of some stat- 
ute or distinct regulation of the court,®“ the pre- 


[§ 141] 19. Costs. 


fault or undeserving.°® 


PROHIBITION 


orders.°® 


vailing party in prohibition is not entitled to costs 


VIII. OPERATION AND EFFECT OF WRIT AND PROCEEDINGS 


[§ 142] A. In General. 
operates upon the court.°? 


proper construction of its terms.°® 


whether a particular proceeding violates a writ of 
prohibition, the writ will not be construed so as to 


53. Glover v. Simmons, 15 S. C. L. 
67; Mittleberger v. Merritt, 4 OKO} 
Q. B. (Ont.) 413. 

' [a] Where issue was made up in 
prohibiticn to try facts in a case con- 
cerning authority of the commission- 
ers of roads, it is for the purpose of 
informing the court and therefore is 
a case for mere nominal damages. 
Glover v. Simmons,°15 S. C. L. 67. 

54. Reg. v. London County Justic- 
es, [1894] 1 Q. B. 453; Anderson v. 
Morice, nile. hs) 10: CuoP. 609. Rex av. 
Leonard, 15 Sask. L. 29, 66 DomLR 
497, 36 CanCrCas 256, [1921]. 3 West 


Wkly 768. And see cases infra this 
section. 
[a] Awarding of costs is within 


the discretion of the court. Rex v. 
Leonard, 15 Sask L. 29, 66 DomLR 
497, 36 CanCrCas 255, [1921] 3 West 
Wkly 768. 

{b] Bond for costs is not necessa- 
ry before the filing of the declaration, 
since the proceeding is a qui tam ac- 
tion. Ex p. Williams, 4 Ark. 537, 38 
caren 46. 

5. Rogers v. Wayne Cir. 
248 Mich. 703, 221 NW 19. 

56. See cases infra this note. 

[a] Costs denied: (1) Where writ 
was refused for failure properly to 
prosecute, even though inferior tri- 
bunal had no jurisdiction. Canadian 
* Oil Cos. v. McConnell, 27 Ont. L. 549, 
8 DomLR 549. (2) Where litigation 
arose from the neglect of the petition- 
er in not being represented at the 
trial below. Elliott v. Norris, 17 Ont. 
78. (3) Where petitioner who suc- 
ceeds in having proceedings against 
him quashed because of an adjourn- 
ment of the case for a longer time 
than allowed was principally responsi- 
ble for the adjournment. Donohue Vv. 
Recorder’s Ct., 12 Que. Pr. 267, 18 Can 
CrCas 182. 

Sia Bartless Ve, Beaufort; 47 Sac, 
225, 25 SE 38; McLeod v. Emigh, 12 
Ont. sere 503% 

58. Chesapeake, etc., R: Co. v. Har- 
mon, 159 Ky. 59, 61, 166 SW 786, Ann 
Cas1915D 562 [quot Cyc]; Beaufort v. 
Danner, 32S. C. L. 176; In re Murphy, 
8 Ont. Pr. 420; Nerlich v. Clifford, 6 


Ont, Prev12: y 

59.) Peo. vi Denver Dist. Ct) 71 
Colo. 390, 206 P 572; State v. Green, 
(Mo. A.) 17 SW (2d) 629. 

[a] Thus a corporation not a par- 
ty to the action on whose motion the 
action was wrongfully reinstated may 
be taxed with the costs. Peo. v. Den- 
ver Dist. Ct., 71 Colo. 390, 206 P 572. 

60. State v. Reynolds, 245 Mo. 698, 
151 SW 85; State v. Rusk, 236 Mo. 
201, 139 SW 199, 


Judge, 


A writ of prohibition 
It will not operate to 
restrain generally the parties named therein or keep 
them from doing any act save that ina pending suit 
or matter which if is issued to control.°* 
suspensive effect®* and its issuance upon the ground 
that the inferior court has no jurisdiction to act will 
restrain that court from taking any further action 
whatever in the proceeding.®® The effect of the writ 

upon the proceeding below is determined upon a 


exist.®7 


It has a 
cause. ®8 
Another Court. 


In determining 
purpose.°® 


[a] Where writ is issued against 
judges, it should go at relator’s costs. 


State v. Reynolds, 245 Mo, 698, 151 
SW 85. 
61. Chesapeake, etc., R. Co. v. Har- 


mon, 159 Ky. 59, 61, 166 SW 786, Ann 
Cas1915D 562 [quot Cyc] (police judge 
acting in good faith); State v. Reyn- 
olds, 245 Mo. 698, 151 SW 85; State v. 
Rusk, 236 Mo, 201, 139 SW 199; State 
vy. Jervey,) 35.50. C. 6b. '304) “Contra 
Mooney v. Denhardt, 144 Ky. 263, 137 
SW 1059 (county judge); State v. 
Chinook-T'p.. Justice €t., 45 Mont. 375, 
123 P 405, 48 LRANS 156 (where court 
gave costs aS a matter of course ina 
prohibition proceeding against dispo- 
sition of goods taken under illegal 
not 


search warrant). 
held liable.— 
etc 


[a] Officers 
Judge. Chesapeake, Gore 
Harmon, 159 Ky. 59, 166 Sw 786, Ann 
Casi915D 562; State v. Rusk, 236 Mo. 
201, 189 SW 199, 

62. Mealing v. Augusta, Dudl. 
(Ga. 221) Peo. Ww. Cook-Conunty: Cir: 
Ct., 169 Ill. 201, 48 NE 717. 

[a] At common law the writ is 
directed to both the court and the 
party, and commands the one not to 
hold, and the other not to follow, the 


plea. Ex p. Williams, 4 Ark. 537, 38 
AmD 46. 
63. Ill.—Peo. v. Cook County Cir. 


Ct., 169 Tl]. 201, 48 NE 717, 

La.—State v. Voorhies, 34 La. Ann. 
ga W590 

Mont.—State v. Silver Bow County 
Second Judicial Dist. Ct., 81 Mont. 300, 
Ase Oi. 

ook Y.—Thomson y. Tracy, 60 N. Y. 

tEng. —Grundy  v. 36 
Wkly. Rep. 531. 

Ont.—Hamilton vy. Perry, 24 Ont. L. 
39, 2 OntWN 1181, 19 OntWR 370. 
“Tt [the writ] only operates upon 
the particular proceeding, or suit, in 
the court to which it is directed.” 
Reo. ven Cook County 1CinwOu,, eGo) aids 
201, 204, 48 NE 717. 

[a] Amendment of judgment so as 
to make it in the proper form will not 
be prevented by writ to prevent pro- 
ceedings on it in the form pronounced. 


Townsend, 


Hamilton vy. Perry, 24 Ont. L. 38, 2 
OntWN ‘1181, 19 OntWR 370. 
[b] Bringing second  suit.—(1) 


The prohibition of an action on a con- 
tract on the ground of lack of juris- 
diction will not operate to prevent the 
bringing of a second action in the 
same court on an account stated con- 
fessedly within the jurisdiction of the 
court. Grundy v. Townsend, 36 Wkly. 
Rep. 531. (2) The pleadings in an in- 
junction suit stated the property to 
be worth a sum greater than one hun- 


[§§ 140-145 


unless the court, in disposing of the proceedings, so 
Costs may be so taxed against the inter- 
ested party who instigated the proceedings in the 
lower court®® or against the relators;®° but a publie 
officer, against whom a prohibition is sought to re- 
strain an. official act, is not liable for the costs of the 
motion or of any proceeding therein.° 


embrace a Gase wherein other adequate remedies 


[§ 143] B. Upon Person Not Party of Record. 
A writ of prohibition to restrain further proceedings 
in a given cause does not affect a person not a party 
to the record nor in privity with any party to the 


[§ 144] C. As Validating Rival Proceedings in 


The writ when issued to restrain 


proceedings in one court does not validate rival pro- 
ceedings brought in a different court for the same 


[§ 145] D. Effect of Proceedings Prior to Issuance 


dred dollars, wherefore the judge was 
inhibited by writ of prohibition from 
entertaining the suit. A new suit was 
then begun identical with the last, 
except that the value of the same 
property was stated to be less than 
one hundred dollars. It was held that 
the judge might entertain this suit, 
notwithstanding the writ of prohibi- 


oe State v. Voorhies, 34 La. Ann. 
[ec] Tliustration. — Prohibition 


against unlawful detainer proceeding 
commenced under invalid summons 
does not prohibit further proceedings 
under a different summons. State v. 
Silver Bow County Second Judicial 
Dist. Ct., 81 Mont. 300, 263 P 97. 

64. Le Roi v. Bastien, 29 Revleg 


NS 395. ; 

65. State v. Hartmann, (Mo.) 262 
SW 707; Conrades v. Blue Bird Appli- 
ance Co., 302 Mo. 627, 259 SW 98. 

[a] Inferior court cannot entertain 
motion to compensate receivers ap- 
pointed in receivership proceedings. 
Conrades vy. Blue Bird Appliance Co., 
302 Mo. 627, 259 SW 98. 

[b] Liability for contempt.—A 
court restrained is in contempt of su- 
perior court if it proceeds further in 
the cause. State v. Hartmann, (Mo.) 
262 SW 707; Conrades y. Blue Bird 
Appliance Co., 302 Mo. 627, 259 SW 98. 

66. See cases infra this note, 

[a] Alternative motion.—W here 
defendant moved in the alternative 
that the notice to take depositions be 
quashed, or that a commissioner be 
appointed for the purpose, and plain- 
tiff brought prohibition to prevent 
quashing, the commissioner must be 


appointed on issuing the writ. State 
v. Burney, 193 Mo. A. 326, 186 SW 238. 
[b] Prohibition against order 


made without hearing.—A writ pro- 
hibiting enforcement of an order to 
issue no execution leaves the question 
of whether judgment was satisfied for 
determination on motion to quash exe- 
cution. State v. Montgomery, (Mo. 
A.) 17 SW (2d) 586. 

[ec] Imposition of sentence entered 
on a plea of guilty at an extraordinary 
trial term of supreme court, which 
was illegally constituted, does not 
prohibit further proceedings on indict- 
ment and plea, and a regularly consti- 
tuted criminal term of that court has 
authority to impose sentence. Peo. v. 
Hanley, 106 Misc. 625, 176 NYS 392. 

67. Herring v. Houston Nat. Exch. 
Bank, 113 Tex. 337, 255 SW 1097. 


68. State v. Moore, 16 Wash. 350, 
47 P 757 

69. State v. Ross, 186 Mo. 259, 41 
Sw 1041. 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 145-149] 


of Writ Absolute—1. In General. Although there is 
authority to the contrary,’° as a general rule the in- 
ferior tribunal is bound to desist immediately upon 
the application for a writ of prohibition.7! 

[§ 146] 2. Rule To Show Cause. A rule to show 
cause when granted and served operates as a pro- 
hibition quousque or until further action of the 


PROHIBITION 


[50-Ord 2) 8783 


court.7? 

[§ 147] 3. Alternative Writ. When served the al- 
ternative writ operates as a prohibition until the fur- 
ther order of the court,’ and preserves the existing 
status of the proceedings.** It operates to enable the 
relator to present his case.7> 


IX. PUNISHMENT FOR VIOLATION OF WRIT 


[§ 148] One who violates the command of a writ 
of prohibition is punishable as for contempt,’® and 
the guilty person or officer may be regarded as a 


trespasser in what he does after the issuance of the 
writ, and held liable as such,7? 


xX. APPEAL AND ERROR’? 


[§ 149] A. In General. Where the granting of 
the writ of prohibition is purely discretionary, no ap- 
peal lies from an order granting or denying it;*° 
but the rule is otherwise when the writ is regarded as 
a matter of right because a tribunal is proceeding 
clearly without jurisdiction,®® or where the right to 
appeal is conferred by statute,*! or where the writ 
was denied as a matter of law,*? or was granted in a 

- ease where the lower court had jurisdiction,** or 
was granted with costs against defendant.’4 In 
those jurisdictions where an appeal lies only from a 
final judgment or order, a judgment, whether for or 
against issuing the writ, rendered after the cause 
has been fully heard, is appealable.*° An appeal will 
be allowed from an order allowing a writ which af- 


70. Re Holman, 27 Ont. L. 432, 23 
OntWR 428, 9 DomLR 234. 

fa] Court has no power to stay 
proceedings in.an inferior court. pend- 
ing the hearing of a motion for pro- 
hibition. Re Holman, 27 Ont. L. 432, 
23 OntWR 428, 9 DomLR 234. 


[ec] J 
be punished. 
Dudl. (Ga.) 221; 


77. 


71. Ex p. Williams, 4 Ark. 537, 38 

AmD 46. 394, 183 AmD 311. 
72. Ex p. Ray, 45 Ala. 15; Ex p. 78. 

Williams, 4 Ark. 537, 38 AmD 46; 


79. 


re wert, 48 S. D. 140, 203 NW 202. 
Judge and officers of court may 
Mealing v. 
Peo. v. Cook County 
Cir set, Loo liezOha eo NB Tae 
Punishment of contempt in general 
see Contempt §§ 132-154. 
Sere v. Armitage, 9 Mart. (La.) 


Vacation of writ of prohibition 
by mandamus see Mandamus § 191. 
Kilty v. Railroad Comrs., 


fects a substantial right’* or from the grant of a 
writ which was erroneous because of the existence of 
a remedy by appeal,*? but it will not be allowed 
where the matters presented have become moot,§® 
or purely academic,*® or from a ruling on an applica- 
tion for a writ of prohibition to restrain an order 
for the payment of costs,®® especially after the death 
of the party liable for the costs.®* It has been held 
that an appeal will not lie from a motion for a writ 
of prohibition to restrain an extradition commission- 
er from investigating a charge of a criminal nature 
upon which an application for extradition has been 
made.°? On appeal a matter should be treated on 
the same footing as in the court appealed from.®? 
If the record negatives the exercise of discretion on 


Campbell, 130 Ala. 171, 30'S 385. 

[b] Denial of preliminary writ 
may be appealed from. Ex p. Camp- 
bell, 130.Ala. 171, 30 S 385. 

[ec] Appeal does not lie where the 
matter in controversy does not fall 
within some of the classes of cases 
provided for by the statute. Desor- 
meaux v. Ste. Therese, 43 Can. S. C. 82, 

[d] Refusal of judge to agree with 
the authorization of issuing a brief of 
assignment in prohibition proceeding 


Augusta, 


184 


Mayo v. James, 12 Gratt. (53 Va.) 17; 
Jelly v. Dils, 27 W. Va. 267. 

72. Ex p. Campbell, 130 Ala. 171, 30 
Duo Sos ox Diakay, 45. Ada. 15: Stave: v. 
Rassieur, (Mo.).190 SW 915; State 
Vv. Y. W.-C. A., 268 Mo. 163, 186> SW 
680; Mayor v. James, 12 Gratt. (53 
Via yak ts 
Jurisdiction of inferior court 
is completely suspended. State v. 
Rassieur, (Mo.) 190 SW 915. 

{b] Inferior court cannot entertain 
motions to dismiss the proceedings or 
take any other action in the premises. 
State v. Y. W. C. A., 268 Mo. 163, 186 
Sw 680. 

74. Crowell, etc., 
State Public Serv. Commn., 
676, 102 S 866. 


Lumber Co. v. 
5 elsan 


75. Peo. v. Mayer, 41 Misc. 289, 84 
NYS 71. 
76.  Cal.—Havemeyer v. San Fran- 


cisco Super. Ct., 87 Cal. 267, 25 P 433, 
10 LRA 650. 

Ga.—Mealing v. Augusta, Dudl. 221. 

Li——Peo, va_Cook (County Cir.) Ct, 
169 Ill. 201, 48 NE 717. 

La.—State v. Judge Eleventh Judi- 
get Dist. Ct., 48 La. Ann. 1501, 21 S 


Mo.—State v. Ross, 136 Mo. 259, 41 
SW 1041; Howard v. Pierce, 38 Mo. 
296. 

S. D.—In re Ewert, 48 S. D. 140, 203 
NW 202. : 

Wis.—State v. Hungerford, 8 Wis. 
3 


45. 

{a] Criminal contempt.—Willful 
violation, by treasurer of rural credit 
board of peremptory writ, prohibiting 
deposit of rural credit funds in any 
bank in excess of forty per cent of 
capital and surplus of such bank, was 
a criminal contempt. In re Ewert, 48 
S. D. 140, 203 NW 202. 

[b] Punishment of criminal con- 
tempt, made a misdemeanor under 
Rev. Code (1919) § 3793, by imprison- 
ment in county jail for three months, 
as well as a fine, was authorized, In 


Mass. 310, 68 NE 236, State v. Bow- 
erman, 40 Mo. A. 576; State v. Levens, 
32 Mo. A. 520; Peo. v. Hagarty, 238 
N. Y. 621, 144 NE 917; Peo. v. West- 
brook, 89 N. Y. 152; Free v. Burgoyne, 
5 B. & C. 765, 11 ECL 672, 108 Reprint 
285; St: David) v; Lucy, 1 Ld. Raym. 
539, 91 Reprint 1260. 

[a] Judgment denying writ cannot 
be appealed from. State v. Bower- 
man, 40 Mo. A. 576. 

{[b] Discretionary because _ peti- 
tioner is stranger to proceedings.— 
Where the petitioner fora writ of pro- 
hibition to restrain railroad commis- 
sioners from issuing a certificate of 
compliance to a certain street railway 
company was a stranger to the pro- 
ceedings, having no other interest 
than that of an inhabitant of the town, 
the refusal of the writ rested in the 
discretion of the court, and was not 
reviewable. Kilty v. Railroad Comrs., 
184 Mass. 310, 68 NE 236. 

Discretionary character of writ see 
supra $11. 

80. Smith v.. Whitney, 116 U. S. 
167, 6 SCt 570, 29 L. ed. 601; London 
Vv: Cox, tg, Rut? H.wb239;. Chambers 
v. Green, L. R. 20 Eq. 552; Worthing- 
ten vii Jeffries, i. 2.10: C. Post9s For- 
ster v. Forster, 4 B. & S. 187, 116 ECL 
187, 122 Reprint 430. 

[a] At common law, on final judg- 
ment in a proceeding for prohibition, 
a writ of error will lie as in common 
cases. Ex p. Williams, 4 Ark. 537, 38 
AmD 46. 

Pecuniary limitations on appellate 
jurisdiction see Appeal and Hrror § 
166. ‘ 

81. See statutory provisions; and 
Ex p. Campbell, 130 Ala. 171, 30 S 385; 
Desormeaux v. Ste. Therese, 43 Can. 
S: C. 82; Gaynor v. Lafontaine, 14 Que. 
1565 3835 OOS 

[a] Award of writ.—An appeal 
will lie from a judgment of the city 
court granting a rule nisi on an appli- 
cation for a writ of prohibition. Ex p, 


is a judgment from which there is an 
apeeel Gaynor v, Lafontaine, 14 Que. 


82. Peo. v. Hagarty, 238 N. Y. 621, 
144 NE 917. 

83. Peo. v. Chilvers, 210 App. Div. 
258, 205 NYS 460. 

[a] Writ reversed where lower 
court had jurisdiction under statute. 
Peo. v. Chilvers, 210 App. Div. 258, 
205 NYS 460. 


84. Peo. v. Williams, 51 App. Div. 
102, 64 NYS 457. / 
85. U. S.—Weston v. Charleston, 2 


Pet. 449, 7 L. ed. 481. 

Ark.—Ex p. Williams, 4 Ark. 537, 38 
AmD 46. 

Conn.—Fayerweather v. Monson, 61 
Conn. 431, 23 A 878. 

Okl.—Healy v. Loofbourrow, 2 Okl. 
458, 37 P 823. 

Va.—Burch v. Hardwicke, 23 Gratt, 


(64 Va.) 51. 
Wash.—State v. Spokane County 
Super. Ct., 109 Wash. 634, 187 P 358, 


9) ARe Loe 

Appeal from final orders in general 
see Appeal and Error § 399. 

Appeal from orders on rules to show 
cause in general see Appeal and Error 
§ 258 note 76. 

86. Peo. v. Justices Mar. Ct., 81 N. 
Y. 500, 59 HowPr 413, 8 AbbNCas 377 
[rev 18 Hun 333]. 

87. Simpson v. Riverside Police 
CHPAIGOLCal ES 20M aie Bose 

88. Ryan v. Crist, 23 Cal. A. 744; 
139 P 436. 

Review of moot questions on appeal 
in general see Appeal and Prror § 113. 

89. Brown v. Mulgrave Cent. Mill 
Cohmutdy 23) Austr’ CuLER 609 ei 

90. Rex v. Kirkpatrick, 22 Austr. C. 
Te bo 2 


91. Reid v. Cumming, 22 Austr. C. 
DbaBRe 147. . 
92. In re Gaynor, (Que.) 25 CanLT 


OccNotes 116. 
93. Colliery Employés Federation 
v. Brown, 3 Austr. C. Li. R. 255, ° 
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the part of the inferior court, the reason given for 
its opinion need only be considered. oe 
must consider the power of the inferior tribunal to 
issue the writ®® and the jurisdiction of the tribunal 


sought to be prohibited.°®® 
Effect of appeal. 


hibited pending the appeal.’ 


[§ 150] B. Relief during Appeal. 


[§ 152] A. Defined. 
dendo,* 


determined.® 


An appeal from a denial of a 
writ of prohibition does not operate to continue in 
force the alternative writ which was issued,®? and 
does not prevent the execution of the judgment pro- 


In English practice, a writ 
of consultation is a writ in the nature of a proce- 
whereby a cause being removed by prohibi- 
tion out of an inferior court to one of the superior 
courts of law is returnable thither again to be there 


PROHIBITION 


The court | 


[$$ 149-153 


persedeas may be issued on appeal from the grant of 
a writ of prohibition,®® but not on appeal from a 
judgment denying a writ of prohibition:+ 
the latter case will any writ be granted which would 


Nor in 


operate as, or effectuate, the purpose of the alter- 


native writ of prohibition.? 

[§ 151] ©. Effect of Right To Appeal. 
prohibition has been denied in one court, a court to 
which an appeal may be taken will not grant the 


Where 


writ on a duplicate petition filed for the purpose of 


A writ of su- 


XI. WRIT OF CONSULTATION 


awarded; 


invoking its original jurisdiction.® 


if the verdict was for defendant, or the court upon 
demurrer was of opinion that there was no ground 
for prohibition, 
and where this writ. was awarded on the 
merits, there could never be another prohibition seul 


then a writ of consultation was 


the same suggestion.® 


[§ 153] B. When Awarded. At old common law, 


*PROHIBITION.! According to lexicographers, a | 


forbidding to do;? 


94. Northern Pac. R. Co. v. 
genson, 25 N. D. 14, 141 NW 70. 

{a] Thus, where the inferior court 
dismissed the application for a writ of 
prohibition from the mistaken belief 
that the original plaintiff was a neces- 
sary party, its action will be reversed. 
Northern Pac. R. Co. v. Jurgenson, 25 
N. D. 14, 141 NW 70 

95. Peo. v. Young, 195 App. Div. 
513, 186 NYS 334. 

[a] Waiver.—Power of the court 
to issue a writ of prohibition cannot 
be waived. Peo. v. Young, 195 App. 
Div. 513, 186 NYS 334. 

96. Chicago, etc., R. Co. v.. Dough- 
erty, 39 S. D. 147, 168 NW 715. 

[a] Where no issues of fact were 
raised below, the only question for re- 
view is whether the tribunal sought to 
be prohibited is without jurisdiction 
in any case to proceed in the manner 
contemplated. Chicago, etc., R. Co. v. 
Dougherty, 39 S. D. 147, 168 NW 715. 

97. Wood vy. Los Angeles Fire 
Comrs., 50, Cal. A.'594, 195 P 739. 


an inhibition ;* 


Jur- 


98. Graham Vv. Conway, 82 Mo. A. 
647. 
[a] Rule applied under a statute 


providing that an appeal from any 
final judgment in prohibition shall not 
operate as a stay of proceedings pend- 
ing the appeal. Graham v. Conway, 


82 Mo. A. 647. 
99. State v. Spokane County Super. 
Ct., 109 Wash. 634, 187 P 358, 9 ALR 


L576 

Suversedeas in general see Appeal 
and Error §§ 1391-1460. 

1. Wood v. Los Angeles’ Fire 
Gomrs). 505 Cale A. 5947 195 (PR. 739) 
Gibbs v. Louisville, 95 Ky. 471, 26 SW 
186, 16 KyL 46. 

[a] Supersedeas as to costs only 
may be granted. Gibbs v. Louisville, 
95 Ky. 471, 26 SW 186, 16 Kyl: 46. 

2. Wood v. Los Angeles Fire 
Comrs., 50 Cal. A. 594, 196 P 739. 

38. Ogden v. Colton, 74 Cal. A. 159, 
239 P 855; Wood v. Los Angeles Fire 
‘@omrs:, 50) ‘CakA27593 1950 739 7 sn 
re Burt, 17 Cal. A. 309, 119 P 674. 

[a] Reason for rule.—‘It is con- 
trary to the policy of the law and to 
the principles of orderly procedure, 
that a party who has invoked the ju- 
risdiction of one court and who has 
a right of appeal to a higher court, 
should be permitted to substitute for 
such appeal a second and like appli- 
cation to thé higher court as a court 
of original jurisdiction. If such re- 
peated applications were recognized, 


an interdiction. 


it would follow, on the same princi- 
ple, that on denial of the application 
made to this court, the dissatisfied 
petitioner could immediately be per- 
mitted to apply to the supreme court 
and perhaps obtain from that court 
the original writ which he desires, in- 
stead of applying to the supreme 
court in due course for a rehearing 
of this present proceeding. We think 
that it is not to be permitted that a 
litigant should thus experiment with 
the several courts in respect to their 
concurrent original jurisdiction.” Og- 
den v. Colton, 74 Cal. A. 159, 161, 239 


PES55. . 

4  Procedendo see ante. 

5. Ex p. Williams, 4 Ark. 537, 38 
AmD 46; Burrill L. D. [cit 3 Black- 


stone Comm. p 114; Tidd Pr. p 948]. 

[a] This writ was so called be- 
cause upon consultation had the judg- 
es found the prohibition to be ill- 
founded, and therefore by this writ 
they returned the cause to its original 
jurisdiction to be there determined, 
and commanded the inferior court to 
proceed to determine it, the prohibi- 
tion to the contrary notwithstanding. 
Ex p. Williams, 4 Ark. 5387, 544, 388 
AmD 46. 

6. Ex p. Williams, supra. 

[a] In some of the courts in Unit- 
ed States a similar writ has been used. 
Burrill L. D. Ex p. Williams, 4 Ark. 
537, 544, 38 AmD 46. 

[b] Form of writ of consultation. 

—Ex p. Williams, 4 Ark. 5387, 542, 38 
AmD 46. 

[ce] Form of ‘plea for consultation. 
Ex p. Williams, 4 Ark. 537, 542, 38 
AmD 46. 

1. “Prohibit” ante. 

Writ of see post. 

Particular prohibitions: 

Aliens §§ 46-127. 

Arrest § 83 (imprisonment for debt). 

Carriers §§ 113, 114 (prohibitions as 
to live stock), §§ 167-249 passim 

(prohibition of limitation of lia- 

bility of carriers of goods), §§ 1151- 

1164 passim (prohibition of limita- 

tion of liability of carriers of pas- 

sengers), §§ 1579-1583 passim (pro- 
hibition of limitation of liability 
for passenger’s effects). 
Commerce 12 C. J. p 1 et seq. 
Constitution Law §§ 101-103 (pro- 
hibition of local and special laws), 

§§ 109-114 (prohibitions as self- 

executing), § 146 (prohibitions as 

mandatory), § 161 (prohibition of 
power in state by implication), §§ 


In the United States, “prohibition” specifically means 
the forbidding by legislative enactment of the manu- 


412-443 passim (police power, pro- 
hibitions under), §§ 447, 448 (pro- 
hibition of imprisonment for debt), 
§§ 593-777 (prohibition of impair- 
ment of obligation of contracts), 
§§ 824-873 (prohibitions as to priv- 
ileges or immunities). 

Contracts § 41 (validity of, prohibit- 
ed when made but afterward le- 
galized), § 42 (validity of, legal 
when made but afterward prohibit- 
ed), §§ 339-480 (illegality of). 

Corporations §§ 1035-1040 (restric- 
tions upon right to transfer stock), 
§§ 2074-3057 passim (corporaté 
hii prohibitions upon exercise 
of). 

Customs Duties §§ 105-107. 

Explosives §§ 50, 

Fire Insurance §§ 266-272 (Keeping 
and use of prohibited articles), §§ 
279-306 (prohibited change of title, 
interest, or sea bitte et 

Fish §§ 43-71 

Food 26 C. J. Dp 748 et seq. 

Game §§ 9-35. 

Gaming § 128 et seq. 

Hawkers and Peddlers 8§ 8, 9. 

Indians § 55 (prohibition of aliena- 
tion of Indian land). 

Intoxicating Liquors 33 C. J. p 480 
et seq. 

Lotteries §§ 30-79. 

Marine Insurance § 199 (vessel “prd6- 
hibited from” place or waters as 
warranty). 

Marriage §§ 28, 29 (because of race 
or color), §§ 30-44 (because of con- 
Sanguinity or eine 

Monopolies §§ 47-182. 

Municipal Corporations 8B 200-211, 
250, 327-601, 3693-3701 

Pawnbrokers Spe bee 

Peonage §§ 3-13 

ait ba [386 Cyc rl (abolition of slav- 


yl: 

Sea tues [386 Cye 990-995 (constitu- 
tional prohibitions upon special or 
local legislation) ]. 

Street Railroads [36 Cyc 1445-1467]. 

Sunday [37 Cyc 544-556]. 

Territories [88 Cyc 200 (prohibition 
of ex post facto laws and slavery 
in Philippines) ]. 

Workmen’s Compensation Acts §§ 70, 
77, 78 (disobedience of orders). 
2. Talbott v. Fidelity, etc., Co., 


14 
Md. 586, 545, 22 A 395, 13. LRA 584. 


3. Talbott Vv. Fidelity, eter Oo. 
supra. 

4. Talbott v. Fidelity, etc. Co., 
supra. 


*By CHARLES REZNIKOFF (Prohibition-Properly inclusive). 


an a SEE ES SS ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


facture and sale of alcoholic liquor for use as a bev- 
Thus the word has been defined as the in- 
terdiction of the liberty of making and of selling, or 
giving away, intoxicating liquors for other than me- 
dicinal, scientific, and religious purposes;* the for- 
bidding by law of the manufacture and sale of al- 
coholic liquors’ for use as beverages;® the forbidding 
by law of the sale of alcoholic liquors as beverages.® 
Although it has been said to be akin to “regulate, 
restrict and control,”!° “prohibition” is to be dis- 


erage.® 


tinguished from “regulation.”2+ 


PROHIBITION AGENT. Agents used in the field 


under the. treasury department in 
of the National Prohibition Act.12 
PROHIBITION DISTRICT.* 


PROHIBITORY. A term that conveys the mean- 
ing of “prohibit” or “prohibited.’’14 


A prohibitory law, to be classed 


the same instant, in the same way, become effective 


to interdict.15 
PRO INTERESSE Svo.'1¢ 
PROJECT.17 


tion; to extend.1® 


5. Rose v. State, 1 Ga. A. 596, 58 
SE 20, 22. : 
[a] “Crusade.” — ‘Prohibition is 


not a crusade against the use of med- 
icines, household remedies, culinary 
and toilet articles, and all ‘soft 
drinks.’ It is a crusade against the 
multiform evils and intemperance 
caused by the use of intoxicating liq- 
uors aS a beverage, and, therefore, a 
crusade against vice and crime great- 
er in extent and enormity than the 
combined evils of war, pestilence, and 
famine. If the first interpretation 
is correct, then prohibition is the im- 
practicable and unreasoning crusade 
of fanaticism. If the second, it isa 
crusade as unselfish and as holy in 
its purpose as that which inspired the 
tongue of Peter the Hermit or nerved 
the arm of Richard the Lion-heart- 
ed.” Roberts v. State, 4 Ga. A. 207, 
216, 60 SE 1082. 

6. Anderson L. D. [quot McPher- 
son v. State, 174 Ind. 60, 64, 69, 90 
NE 610, 31 LRANS 188]. 

._% English L. D. [quot McPherson 
v. State; supra]. 

8. Standard D. 
vy. State, supra]. 

9. Webster Int. D. [quot McPher- 
son y. State, supra]. 


[quot McPherson 


10. McPherson v. State, supra. 
11. Rose v. State, 1 Ga. A. 596, 58 
SE' 20, 22: ~See Cantril v. Sainer, 59 


Iowa 26, 28,12 NW 753 (“as different 
as regulation is from prohibition’). 

[a] Distinction discussed. — (1) 
“Regulation is absolutely contradic- 
tory of prohibition, The former can 
never exist where the latter prevails, 
or vice versa. Even regulation that 
places the license so high that it 
amounts to practical prohibition does 
not, as a matter of law, prohibit.” 
Rose v. State, 1 Ga. A. 596, 601, 58 SE 
20, (2) “It would certainly be ab- 
surd to speak of one regulating or 
controlling the gait of a horse by 
means of a bridle, where there was 
no horse to be regulated or con- 
trolled.” Dis. op. in McPherson vy. 
State, 174 Ind. 60, 88, 90 NE 610, 31 
LRANS 188. (3) ‘Most, if not all, 
police regulations do in fact operate 
as an interference with the free ex- 
ercise of the classes of business made 
subject to them, but this interference 
alone cannot be made the test of their 
validity. If they afford reasonable 
facilities for the conduct of the busi- 
ness, they do not amount to a pro- 
hibition, but to a regulation, thereof.” 
Butte v. Paltrovich, 30 Mont. 18, 22, 
75 P 521, 104 AmSR, 698. 

{b] “As applied to liquor traffic 
(1) “prohibition” implies putting a 


When used in relation to existing 
things, such as streets, to construct in the same diree¢- 


PROHIBITION—PROLIXITY 


LORUM.?° 


the enforcement 


as such, must, at PROLICIDE. 


PROLIX.?° 


stop to its sale-as a beverage, to 
end it fully, completely an _ indefi- 
nitely; while “regulation” means to 
restrict and control the authorized 
sale of liquors by providing the con- 
ditions under which sales may be 
made. McPherson y. State, 174 Ind. 
60, 90 NE 610, 613, 31 LRANS 188. 
(2) “The designation of localities 
where the sale of intoxicating liquor 
is inhibited is not prohibiton but reg- 
ulation of the sale.” Garonzik v. 
an 50! Tex. /Cr. 533; 526,- 100. Sw 


“Prohibit” and “regulate” distin- 
guished see Prohibit ante. See also 
Municipal Corporations § 250. 

12. Dropps v. U. S., 34 F. (2d) .15. 

13. See State v. Morton, 31 Ida. 
329, 171 P 495; In re Crane, 27 Ida. 
671, 151 P 1006, LRA1918A 942; State 
vie Stafford, 26 Ida. 381, 148 BP 528; 
State v. Jordan, 19 Ida. 192, 112 P 
1049 (all quoting statutory defini- 
tions). : 

14. State .v. Guiton, 51 La. Ann, 
155, 24 S 784, 785. 

“Prohibit” ante. 

“Prohibited” see Prohibit ante. 

15. McPherson v. State, 174 Ind. 
60, 69, 90: NE. 610, 31 LRANS +188. 
See also Municipal Corporations § 250. 

[a] Words “prohibit,” ‘“prohibit- 
ed,” and “prohibiting” in a statute do 
not necessarily make it a _ prohibi- 
tory statute. It is not such where 
“in no instance is the word employed 
to define or qualify the object or pur- 
pose of the law, nor does it go fur- 
ther than to qualify some act or pro- 
cedure.”’ McPherson v. State, 174 
Ind. 60, 64, 90 NE 610, 31 LRANS 188. 
“Prohibit” distinguished from “reg- 
ulate” see Prohibit ante. ‘Prohibi- 
tion” distinguished from “regulation”’ 
see Prohibition ante text and note 11. 


16. See Pro § 2. 
17. See also Projection post. 
“Extend” synonymous see Hxtend 


25 C. J. p 225 text and note 80. 

Right of municipality to “project” 
street see Extend 25 C. J. p 225 note 
78 [a] (2). 

18. Seattle, ete.,: R.,-Co:, v. State, 
7 Wash. 150, 157, 34 P 551, 38 AmSR 
866, 22 LRA 217. 

[a] “Projected street,” as used in 
a deed, does not, under certain cir- 
cumstances, in connection with cer- 
tain plans and profiles, mean a de- 
signed, intended, or contemplated 
street merely, but a street already 
projected and then in process of con- 
struction. Greenhood v. Carroll, 114 
Mass. 588, 592. 

19. As contraband see War [40 
Cyc 358]. 


[50 C.J.] 715 


PROJECTILE. 
PROJECTING ARTICLE.2° 
PROJECTING STOOP.?} 
PROJECTION.22 
PROJECTORS.?3 
PRO LA:SIONE FIDEI.24 
PROLAPSUS. 
.PROLEM ANTE MATRIMONIUM NATAM, ITA 
UT POST LEGITIMAM, LEX CIVILIS SUCCE- 
DERE FACIT IN HZREDITATE PARENTUM; 
SED PROLEM, QUAM MATRIMONIUM NON 
PARIT, SUCCEDERE NON SINIT LEX ANG- 


A pulling down of the womb.?5 


PROLES SEQUITUR SORTEM PATERNAM.?7 

PROLETARIAT. The class of unskilled laborers, 
without property or capital, engaged in the lower 
grades of work.78 


The destruction of the human off- 


spring; feticide; infanticide.?° 

Long; extended; of long duration; 
long and wordy; 
discussing at great length; tedious. 


PROLIXITY.?? 


[indulging] in lengthy discourse; 


May be defined as the state of be- 


20. At station see Railroads [33 
Cyc 807]. 

Qn or near track see Railroads [33 
One HE ' 

21. Validity of ordinance authoriz- 
ing see Municipal Corporations § 3726. 

“Door-steps” distinguished from 
‘balustrade’ see Balustrade 6 C. J. p 
1175 note 66 [a]. 

22. Of body or limh of passenger 
see Carriers § 1510. 

Upon street see Municipal Corpora- 
tions §§ 8715-3735. ( 

Phrases: z 
“Other projections” see Other § 4 text 

and note 28. 

“Usual projections appurtenant” see 

Usual [39 Cyc 837 note 10]. 

23. [a] “Projectors” of railroad 
not in existence, as distinguished 
from owners, are those who project, 
plan, or promote the prospective rail- 
road or the corporation. - Carolina, 
etc,, R. v. McCown, 84 S. C. 318, 66 
SE 418, 423 (construing Const. art 9 
§ 8, and 23 St. at L. p 1053). Forma- 
tion of railroad company see Rail- 
roads [33 Cyc 54 et seq]. 

24. See Pro § 2. 

25. Saeger v. Wabash R. Co., 181 
Mo. A. 282, 110 SW 686, 687. 

26. Fortesc. c 39 (translated by 
Black L. D. as: ‘The civil law per- 
mits the offspring born before mar- 
riage [provided such offspring be aft- 
erwards legitimized] to be the heirs 
of their parents; but the law of the 
English does not suffer the offspring 
not produced by the marriage to suc- 
ceed’). 

27. A maxim meaning ‘The off- 
spring follows the condition of the 
father.” Bouvier L. D. 

[a] Principle of public law, de- 
rived from the civil law, but not uni- 
formly held in countries the jurispru- 
dence of which is founded on that sys- 
tem, nor clearly defined in theory; it 
is not applicable in the United States. 
Lynch v. Clarke, 1 Sandf. Ch. (N. Y.) 
583, 660. 

Citizenship by birth see Citizens §§ 
4—6. 

28. Peo. v. Gitlow, 234 N. Y. 132, 
136 NE 317, 322 (concurring opinion 
by Hiscock, C. J.). i 

29. Black L. D. See also Abortion 
1c. J. p 306 et seq; Homicide 29 
Cc. J. p 1045 et seq. 

30. See Prolixity post. 

31. Century D. [quot Maclean. v. 
Kingdon Printing Co., (Man.) 9 West 
1OPRS MBAS SiMe 

32. Prolixity: \ 
Appeal and Error § 2072 note 64. [a] 

(prolixity of abstract of record as 

ground for striking from files). 


716 [50 C.J.] 


ing prolix;?* the unnecessary and superfluous state- 
ment of facts in pleading or in evidence.** 


PROLONGATION.?°® 
PROMENADE.?°¢ 

lie.37 
PROMISE. 38 [§ 1] A. As a Noun. 


free and common use,*®® in which, it has been 


there is nothing technical.*° 


Costs § 314 (effect of prolixity in dep- 
osition). 

Evidence § 95 (unnecessary). 

Pleading §§ 83, 84, 486, 1014. 

“Unnecessary pr olixity” see Unneces- 

sary [39 Cyc 838]. 

33. Century D. [quot Maclean v. 
Kingdon Printing Co., (Man.) 9 West 
DRS T0538 TL I. 

“Prolix” ante. 


34 Black L. D. [cit 7 Price 278 
note]. 
[a] “As applied to pleadings, the 


term must, at least, be taken to im- 
ply length and wordiness; diffuse- 
ness; discussion at great length; te- 
diousness.” Maclean v. Kingdon 
Printing Co., (Man.) 9 WestLR 370, 
371 


35. [a] Ina deed, “prolongation” 
means a continued or extended line, 
although consisting of several angles, 
where such meaning would be con- 
sistent with the other words of de- 
scription, rather than a direct line, 
which would render the next course 
in the deed inconsistent with the di- 
rection and monuments by which it 
is described. Chapman v. Hamblet, 
100 Me. 454, 62 A 215, 217. 

36. Exemption see Taxation [37 
Cyc 876]. 

Liability for municipal indebted- 
ness see Dedication § 146 note 34 [a]. 


37. Jones v. Jackson, 104 Miss. 
449, 61 S 456. 
38. Promise: 


Accord and Satisfaction § 98. 
Breach of Marriage Promise 9 C. J. 
p 320 et seq. 

' Compositions with Creditors § 13 
(promise of each creditor as con- 
sideration). 

Continuances § 87 (reliance 
promise of witness to attend). 

Contracts 13 C. J. pp 234-236 (cross 
references). 

Covenant, Action of 15 C. J. p 1187 
et seq. 

Covenants 15 C. J. p 1204 et seq. 

Elections § 410 (promise as bribery). 

False Pretenses § 14 (simplie-prom- 


upon 


ise). 

Fraud § 26 (promise with intent of 
not performing). 

Frauds, Statute of §§ 8-11, 344 (prom- 
ise by executor or administrator), 
§§ 12-70, 345 (promise to answer 
for. debt, default, or miscarriage 
of another). 

Gifts § 20 (promise of gift). 

Guaranty 28 C. J. p 881 et seq. 

‘Insurance 32 C. J. p 950 et seq and 
particular insurance titles. 

Limitations of Actions §§ 67-106, 161— 
247 (contracts), §§ 564-699 (new 
promise). 

Master and Servant passim §§ 986-996 
et seq (promise of master to re- 
move danger). 

Mortgages §§ 764-828 (assumption of 
mortgage by grantee). 

Pleading § 21 (promise), § 1294 (fail- 
ure to aver promise as cured by ver- 


dict).: 
“Promisee”’ post. 
“Promisor” post. 


Reformation of Instruments [34 Cyc 
922 - (reliance upon promise as 
ground for) ]}. 

Sales [35 Cyc 41 et seq (contract of 

. sale), 367 et seq (warranties) ]. 


A walking place for the pub- 


In a general sense, an 
express undertaking, or agreement, to carry the pur- 
pose a man forms in his own mind into effect ;4! a 
solemn affirmation of intention as a present fact; oe 
assurance of a benefit;4? a declaration by any per- 
son of his intention to do or to forbear from any- 


PROLIXITY—PROMISE 


thing at the request or for the use of another;** a 
declaration which binds the person who makes it, 


either in honor, conscience, or law, to do or forbear 


a certain act specified;4* a declaration which gives 


to the person to whom it is made a right to expect 


A word in 
said, 


another for a 


Seduction [35 1295 (promise as ele- 
ment of cause of action), 1313 (evi- 
dence of promise of marriage), 1345 
(burden of proof of promise of 
marriage) ]. 

Trusts [39 Cyc 114 (conveyance in 
consideration of promise to sup- 
port or pay debt of grantor) ]. 

Undertakings [39 Cyc 673 et seq]. 

Vendor and Purchaser [39 Cye 1182 
et seq (contract of sale), 1232 et 
seq (options), 1256 (promise of 
vendor as misrepresentation), 1289 
(promise of purchaser as misrep- 
resentation) J. 

Promise to pay: 

Accounts and Accounting §§ 301-304. 

Animals § 67 note 99 [a] (promise by 
third person to pay agistor’s lien). 

Appeal and Error § 550 note 96 [e] 
(promise to pay judgment as bar). 

Assignments § 100 (promise of debt- 
or to pay as authorizing action in 
assignee’s name). 

Assumpsit, Action of 5 C. J. p 1378 
et seq 

Renwmaseey § 732 (promise to’ pay 
debt discharged in). 

Bills and Notes 8 C. J. p 1 et seq. 

Corporations §§ 802, 803 (promise to 
pay for stock). 

Insolvency §§ 271, 272 (promise to 
pay discharged debt). 

Sheriffs and Constables [385 Cyc 1636 
(promise of debtor to pay as excuse 
for failure to levy), 1763, 1764 
(promise to indemnify sheriff) ]. 

Work and Labor [40 Cyc 2804 et seq]. 
39. Richmond Engineering, etc., 

Corps Va WoOth wls > Vale LO, tne ecis: 

774; Colgin v. Henley, 6 Leigh (33 

Va.) 85, 94. 

40. Richmond Engineering, etc., 
Corp. v. Loth, 185 Va. 110, 115 SE 774; 
ie v. Henley, 6 Leigh (33 Va.) 85, 

{a] Thus, ‘I consider that any 
writing signed by A. and addressed or 
given to B. by which the writer de- 
clares his willingness, assent or in- 
tention, to pay B. a certain sum of 
money, is a promise to pay that sum, 
whatever be the form of words in 
which it is cloathed.” Per Carr, J., 
in Colgin v. Henley, 6 Leigh (33 Va. ) 
85, 94 [quot Richmond Engineering, 


ete., Corp. v:.=Loth, 135 Vas 110, 115 
SE 774). 
41. -Shockey v. Mills, 71 Ind. 288, 


292, 36 AmR 196; Russell v. Sunburst 
Refining Co., 83 Monts, 45205 92 7200 
998; Holt v. Akarman, 84 N. J. L. 371, 
86 A 408, 409; Stewart v. Reckless, 24 
N. J. L. 427, 430; Shaw v. Burney, 86 
INE Cys ciky 333, 41 AmR 461; Scott v. 
Kress, (Tex. Civ. A.) 191 Sw 714, 716; 
Graham Paper Co. v. Williams, (Tex. 
Civ. A.) 175 SW 803. See Hoskins v. 
Black, 190 Ky. 98, 101, 226 SW 384 
(“an express undertaking or agree- 


ees carry the purpose into ef- 
ect’). 
“Expression of intention” distin- 


guished see Intention 33 C. J. p 169 
note 34 [c]. 
“Intention” distinguished see In- 
tention 33 C. J. p 169 note 34 [c]. 
42. Hill v. Gettys, 135 N. C. 378, 


47 SE 449, 450 [quot 1 Bigelow 
Fraud p 484]. 

[a] “Representation” distin- 
guished.— (1) A promise, strictly 


or claim the performance**® or nonperformance of 
some particular thing.*? 
laration, verbal or written, made by one person to 
“good or valuable consideration, by 
which the promisor binds himself to do or forbear 
some act, and gives to the promisee a legal right to 
demand and enforce a fulfillment.4® Likewise, where 
by agreement between parties one of them acquires 


In a legal sense, a dec- 


speaking, is not a 
Cunyus v. Guenther, 96 Ala. 564, 11 
S 649; Piedmont Land Impr. Co. v. 
Piedmont Fdy., etc., Co., 96 Ala. 389, 
11 S 332; Birmingham Warehouse, 
ete., Co. v. Elyton Land Co., 93 Ala. 
549, 554, 9 S 235. (2) “A representa- 
tion applies to the present, a promise 
to the future.” Murdock v. Chenango 
County Mut. Ins. Co., 2 N. Y. 210, 220 


representation. 


(per Strong, J). 

43. Worcester D. [quot U. S. v. 
Baltic Mills Co., 124 Fed. 38, 39, 59 
CCA 558]. 

[a] Migration of aliens.—(1) As 


used in the federal. statutes making 
it penal to “assist or encourage” mi- 
gration of aliens “by promise of em- 
ployment through advertisement” 
published in a foreign country, the 
term is not employed in its strict 
legal meaning, but rather in the sense 
of an assurance or inducement to 
encourage aliens to migrate. U. S. 
v. Baltic Mills Co., 124 Fed. 38, 41, 59 
CCA 558 [rev 117 Fed. 959, 961]. (2) 
As used in similar Canadian statutes, 
an advertisement, “Wanted. First- 
class machinists,” was held not to 
contain a promise of employment, 
but merely an invitation to apply for 
employment. Downie v. Vancouver 
Engineering Works, 10 B. C. 367 
CanCrCas 66, 68 (where the court 
said: “Am I also to set up an assumed 
policy of the Legislature, namely, 
the intention to prohibit invitations 
to apply for employment as well as 
promises to employ, and in conform- 
ity with this assumed policy to as- 
sign a forced or unusual meaning to 
the terms which the Legislature it- 
self has selected to set forth its de- 
sign? Parliament, not usually par- 
simonious of language, has in this 
case employed a precise phrase, and 
I must look to the words themselves 
for the policy of the legislature, not 
elsewhere’). 

“Assurance” synonymous see As- 
surance 5 C. J. p 1413 text and note 


6. 

44. Finlay v. Swirsky, 103 Conn. 
624, 131 A 420; Beck y. Wilkins-Ricks 
Cor,_186°N. Co 210, 213.519 SB 235: 

As declaration made to one who 
has no interest see Limitations of 
Actions § 617 note 85 [b] (3). 

45. (UU: Sov. Baltic Mills\ Cor 124 
Fed. 38, 39, 59° CCA 558; Hoskins v. 
Black, 190 Ky. 98, 226 SW 384, 385. 

46. Hoskins v. Black, supra. 

[a] Similar definition.—‘“A decla- 
ration which gives to the person to 
whom it is made a right to expect, or 
to claim the performance of the act.” 


Webster D. [quot Lanagin v. Now- 
land, 44 Ark. 84, Sods 
47. Taylor v. Miller, 113 N. C. 340, 


342, 18 SE 504; Scott v. Kress, (Tex. 
Sines ao 191 SW 714. 

U. S. v. Baltic Mills Co., 124 
Fede "38. SO og CEA ID OSs Newcomb v. 
Saye 1 Den. GNESYe)): 226, 228; Scott 
vy, Kress, Chexe Civ.wAe) 191 Sw 714, 


{a] Similar definition.—‘“A decla- 
ration, verbal or written, made by one 
person to another, for a good or valu- 
able consideration, in the nature of 
a covenant, by which the promisor 
binds himself to do or forbear some 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a right to an act by the other and the other assumes 
an obligation to perform that act, the obligation so 
Thus it has been 
said that a promise may be a contract, a pact, or an 


assumed is called a “promise.’’#9 


agreement.°° 
Kinds of promises.®*! 


plied.>? 
may be collateral,®* 
naked,®® new,°** or original.®8 


taneous.®*° 


[§ 2] B. As a Verb. To make a declaration of 
some benefit, or an assurance of some ill;®° to de- 
clare;®+ to afford reason to expect;°? to agree;®? 
to covenant ;®> 


to assure or make sure;°4 


The law, it has been said, 
recognizes two kinds of promises—express and im- 
According to other distinctions promises 
concurrent,°*# 
Concurrent promises 
are those where the acts to be performed are simul-. 


PROMISE—PROMOTE 


Promised.?° 


conditional promise.*? 
pressed intention,” it is unobjectionable.*? 


PROMISEE.’* 


made.*° 
conditional,®® 


PROMOTE.®? 


to en- 


gage;°® to engage to do, give, or make;*"? to pledge 


act and gives to the promisee a le- 
gal right to demand and enforce a 
fulfillment.’ Black L. D. [quot Davis, 
Cte. bidg:wete,. Co. wv. Dix .i64, Med: 
406, 414). 

49. Skelly v. Bristol Sav. Bank, 63 
Conn. 83, 87, 26 A 474, 38 AmSR 340, 
19 LRA 599. 

50. Dennison v. Barney, 49 Colo. 
442, 213 RP 519, 521. 

[a] “Agreement” compared.— 
“There iS a promise in the words 
used, not an agreement. . . There 
was this promise but there was 
no counter-promise or other consid- 
eration.” McBride v. Sandland, 25 
Austr. C. L. R. 69, 92 (per’ Higgins, J.). 
See Wain v. Warlters, 5 East 10, 17, 
102 Reprint 972, 6 ERC 231 [quot Sage 
v. Wilcox, 6 Conn. 81, 86] (‘in the 
loose incorrect sense in which it 
[‘agreement’] may sometimes. be 
used, as synonimous [Synonymous] to 
promise’’). “Agreement” synony- 
mous see Agreement 2 C. J. p 980 text 
and note 24. 

{b] “Undertaking” distinguished. 
—‘‘Undertaking” is, perhaps, strong- 
er, for it implies entering into a stip- 
ulation. Dennison y. Barney, 49 Colo. 
442,113 P 519, 522. 

51. Promise to pay as: 
Acknowledgment of indebtedness see 

Limitations of Actions § 564 et seq. 
Equivalent of actual payment see 

Homesteads § 123 note 15 [a]. 

52. Foute v. Bacon, 24 Miss. 156, 
164. 

“Express promise” see Express § 1 
text and note 85. 

“Implied promise” see Imply 31 C. 
J. p 257 text and notes 90-95. 

53. See Frauds, Statute of § 20; 
Guaranty 28 C. J. p 881 et seq; Prin- 
cipal and Surety § 124. 

“Collateral” 11 C. J. p 959. 

54. See infra text and note 59. 

55. See Contracts §§ 531-537. 

As new promise to pay debt see 
Limitations of Actions §§ 598-601. 

“Conditional” 12 C. J. p 405. 

56. See Naked 45 C. J. p 363 text 
and note 48. 


57. See New 46 C. J. p 13 text and 
note 15. 
58. See Frauds, Statute of § 20. 


“Original” defined see Original § 2. 

59. Anderson L. D.; Dermott v. 
Jones, 23 How. (U. S.) 220, 232, 16 L. 
ed. 442. 

Concurrent covenants see Contracts 


545. 

: Walker D. [quot Bassett v. 
Denn, 17 N. J. L. 432, 433]. 

[a] In statute imposing a penalty 
upon the person who Shall give, offer, 
or promise any reward to a voter to 
bribe or influence him, ‘‘to promise” 
is to make a declaration or engage- 
ment that it shall be given. State v. 
Harker, 4 Del. 559, 561. 

“Procure” distinguished see Pro- 
cure ante. 

61. See Declare 18 C. J. p 30 note 
49 


{a]. 

62. Webster New Int. D. 
Hoskins y. Black, 190 Ky. 88, 
SW 384, 385]. 


[quot 
226 


63. Stern v. Smith, 225 Ill. 430, 
433, 80 NE 307, 116 AmSR 151; Mer- 
chants’ Nat. Bank Vv. Columbia Spin- 


ning Con 21 LAppee Div. 1383) 3860047 
NYS 442 [cit Century D.]; Knecht 
v. New York Mut. L. Ins. Co., 90 Pa. 


118, 121, 35 AmR 641. 
2C. J. p 976 text and note 64. 

64 Worcester D. [quot Knecht vy. 
New York Mut. L. Ins. Co., 90 Pa. 
118, 121, 35 AmR 641]. 

[a] “Promising a benefit.”—Under 
Rev. St. (1911) art 4742, forbidding 
provision for any mode of settle- 
ment at maturity of an insurance 
policy of less value than the face of 
the policy; except that a company 
may issue a policy ‘promising a ben- 
efit less than the full benefit”? in case 
of insured’s suicide, a policy provi- 
sion was sufficient, as “promising a 
benefit,’ validly to reduce the amount 
payable under the policy, where the 
policy provided for payment “of the 
contribution to the mortuary 
fund,” in case of suicide. Illinois 
Bankers’ Life Assoc. v. Floyd, (Tex. 
Commun. A.) 222 SW 967. 

65. Webster New Int. D. [quot 
Hoskins v. Black, 190 Ky. 98, 226 SW 


See also Agree 


384, 385). 
66. Webster New Int. D. [quot 
Hoskins v. Black, supra]; Worcester 


D. [quot Knecht v. New York Mut. 
Le ins. Co: 90 (Paw Liowedad 3.5 eA it 
641]. See also Engage 20 C. J. p 1257 
text and note 72. 


67. Webster New, In D. [quot 
Hoskins v. Black, 190 Ke "98, 226 SW 
384, 385]. 

68. Worcester D. [quot Knecht v. 


New York Mut. L. Ins. Co., 
118, 121, 35 AmR 641]. 

69. Worcester D. [quot Knecht v. 
New York Mut. L. Ins. Co., supra]. 

70. [a] “Promised” construed as 
“promise.”—Where an indictment sets 
out a note according to its purport 
and effect as ‘‘I promise,” ete., and the 
proof was that the note was written 
“T promised,” the variance was not 
material; ‘I promised’? would be con- 
strued to mean “I promise.’’ Com. y. 
Parmenter, 5 Pick. (Mass.) 279. 

71. Harvey v. Bodman, 212 Ala. 
503, 506, 103 S 569. 

Necessity of use of, in declaration 
in assumpsit see Assumpsit, Action 
of § 39. 

72. Stern v. Smith, 225 Ill. 430, 433, 
80 NE 307, 116 AmSR 151. See Har- 
vey v. Bodman, 212 Ala. 503, 103 S 
569 (as used in an instruction that 
ot is defendant promised to pay,” etc., 
the word “promised” could apply to 
no other than the promisee). 


90 Pa. 


73. Hazleton v. Union eps, ay) 
Wis. 34. 

74. Loss or detriment to as con- 
sideration see Contracts § 150. 

75e0) Black Li). 

“Promise” ante. 

76. See Breach of Marriage Prom- 


ise 9 C. J. p 320 et seq; Seduction [35 
Cyc passim 1289 et seq]. 

77. Benefit to, as consideration 
see Contracts § 150; Subscriptions 
[38% Cyc 491]. 


POONC 3s] avd 


oneself ;°* to pledge by contract.®® 
Agreed.“ 
out any modifying words, 
to mean a distinct, express, unambiguous, and un- 


Standing by itself, with- 
“promised” has been held 


Used in the sense of 


One to whom a promise has been 


PROMISE OF MARRIAGE.* 
PROMISOR."* 
PROMISSORY.’® 


One who makes a promise.78 
Containing a promise.*° 
To contribute to the growth, en- 


largement, or prosperity of; to forward; encourage; 
advance;** to further;*? used in the sense of “aid, 
assistance, help, or advancement.’’§4 
ployed as meaning “require.”*® 


It may be em- 


130) Black?’ LL. DD: 

“Promise” ante. 

79. Promissory estoppel see Hstop- 
pel §§ 144, 145;. Subscriptions [37 
Cye 492]. 

Promissory 


expression see Con- 


tracts § 95. 


Promissory note: 
In. general see Bills and Notes 8 C. 
Jap) ietisea: 
Compared with: 
Bank note see Bank Note § 2 text 
pe pie 29, 30; Bills and Notes 
§ : 
Cash 11 C. J. p 21 note 19 [b]. 
Certificate of deposit see Certificate 
11 C. J. p 77 text and notes 97, 98. 
Credit § 1 note 63 [a]. 
Debenture 17 C. J. p 1369 note 78 


[a]. 
Duebill 19 €. J. p 823. 
Merchandise § 2 note 55. 
Money § 7 text and notes 83, 99. 
Obligation § 2 text and note 17. 
Securities [35 Cyc 1283]. 

Defined see Bills and Notes § 20. ~ 
Promissory oath see Oaths and Af- 

firmations § 2 text and notes 34, 35. 
Promissory representation: 

Fraud § 25 (promise as representa- 
tion). 

Insurance §§ 492-527. 

Sales [85 Cyc 64 text and note 11 
(representations of intent), 79 (in- 
tention of buyer not to pay) ]. 

Subscriptions [37 Cye 494 (effect of 
promissory representations as 
avoiding contract of subscription) ]. 

Vendor and Purchaser [39 Cyc 1256 
(promise by vendor as misrepresen- 
tation), 1289 (promise by purchaser 
as misrepresentation) ]. 
Promissory warranty see Insurance 

§§ 492-527]. 

80. Webster New Int. D. 
81. See also Promoter post; 
motion post. 


Pro- 


82. Century D. 

83. Webster D. [quot Peo. v. Au- 
Sonny 232 Mich. 29, 34, 204 NW 
747]. 

84. Roget Thesaurus [quot Bank 


of Italy v, Johnson, 200 Cal. 
251 P 784). 

[a] “Help” synonymous.—Bank of 
Italy v. Johnson, 200 Cal. 1, 251 P 


784. 


MG 425 


Bank of Italy v. Johnson, su- 


[a] Illustration.—Where a statute 
provided that branch banks shall not 
be opened unless the ‘‘public con- 
venience and advantage will be pro- 
moted” thereby, and where the su- 
perintendent of banks, in whom the 
authority to permit branch banks was 
vested, issued’a ruie announcing that 
no such branch would be opened un- 
less public convenience and advantage 
“require” it, the court said: ‘Re- 
spondent [the superintendent of 
banks] testified that although 
the attorney seemed to have attempt- 
ed... {in a communication] to 
draw some ‘fine-haired’ distinction be- 
tween the meaning of the words ‘re- 
quire’ and ‘promote,’ he was unable 
to draw the same or any differentia- 


718 [50 C.J.] 


PROMOTER.** One who, or that which, pro- 
motes, as urging on, encouraging, inciting, advanc- 
Generally speaking, a person who engages in 
the promotion of a plan or scheme by which it is 
hoped to insure or add to the success of some busi- 
A “promoter” may be either a per- 
son, who assists, by securing or furnishing capital 
or otherwise, in starting or forwarding a financial, in- 
dustrial, or commercial enterprise, as a joint stock 
company or the like, or one who makes this his busi- 
The word is not a term of law but of busi- 
ness, usefully summing up in a single word a num- 
ber of business operations familiar to the commer- 
cial world by which a company is generally brought 


ing.§* 


ness venture.®& 


negss.°° 


into existence.?° 


In English law, a common informer.® 
sense, a person or corporation at whose instance pri- 
vate bills..are introduced into and passed through 


parliament. 


tion.in their meaning and that in the 
practical application of the rule there 
was, to his mind, no distinction be- 
tween the two words. Counsel 
for petitioner stresses at length the 
alleged significance to be attached 
to the phraseology employed by the 
respondent, in said communication 
seeking thereby to demonstrate that 
An the practical application of the 
rule the respondent has given the 
word ‘require’ a more restrictive 
meaning than the word ‘promote.’ 
There is merit in the petitioner’s crit- 
icism of the attempt thus, in the face 
of the statute, to draw any distinc- 
tion between the meaning of the 
words. But when the words are prop- 
erly given no difference in meaning, 
the said communication indicates 
clearly that in the application of the 
de novo rule the respondent was duly 
cognizant of his statutory powers and 
duties under his oath of office.”” Bank 
of Italy v. Johnson, 200 Cal. 1, 37, 251 
P 784. 

86. See also Promote ante; Promo- 
tion post. 

87. Funk & Wagnalls D. [quot 
Martin v. Little Rock St. Impr. Dist. 
No. 324, 167 Ark. 108, 266 SW 941, 
942]. 

ty Local improvements.—W here 
Const. art 19 § 27 authorizes local im- 
provements under such regulations 
as may be prescribed by law to be 
based upon the consent of the major- 
ity in value of the property holders 
owning property adjourning the lo- 
cality to be affected, an entirely vol- 
untary action upon the part of the 
property owners is contemplated, and 
the legislature has no right, under 
this provision of the Constitution, to 
authorize the commissioners to en- 
ter into a contract to pay promoters 
to urge property owners to create 
local improvements; “the services of 
a promoter are incongruous with the 
idea. that the property owners have 
voluntarily created the improvement.” 
Martin v. Little Rock St. Impr. Dist. 
No. 324, 167 Ark. 108, 112, 266 SW 
941. Constitutional and_ statutory 
provisions as to public improvements 
see Municipal Corporafions §§ 2269- 
2371. 

88. Caskie v. State Corp. Commn., 
145 Va. 459, 466, 134 SE 583. 

{a]’ Name given to persons who 
travel through mining regions for the 
purpose of obtaining options for the 
purchase of mining property from the 
owners of a mine, and “‘trust to luck” 
to be able to market the Same in the 
money centers of the world. Snow v. 
Nelson, 113 Fed. 353, 355. Options 
see Mines and Minerals §§ 528-539. 

89. New Standard D. [quot McRee 
v. Quitman Oil Co., 16 Ga. A. 12, 84 SE 
487]. i 
Mbromoter of corporation” see Cor- 
porations §§ 282, 283. 


PROMOTER—PROMPT 


stoek.”’7 


querela.® 
: PROMPT.® 
In another | demands;*? 


90. Caskie v. State Corp. Commn., 
145 Va. 459, 466, 134 SE 583 [quot 
Whaley Bridge Calico Printing Co. 
v. Green, 5 Q. B. D. 109, 111]. 

91. Burrill L. D. [cit Cowell L. D.; 
2? Inst. pilot], 

“Promoters” are “those who, in 
popular and penal actions, prosecute 
offenders in their own name and the 
king’s.” Mozley & W. L. D. 

[a] Now applied only to the 
prosecutor of an ecclesiastical suit. 
Mozley & W. L. D. 

92. Mozley & W. L. D. 
Parl... Pract, ]. 

[a] Especially those who press 
forward bills for the taking of land 
for railways and other public 
poses, who are then ealled “promoters 
of the undertaking.” Mosley & W. 
tb BY 

93. 
ante. 

Promotion of: 

Corporations §§ 282-368. 
Crops see Agriculture §§ 67, 68. 
PERU REE see Charities 11 C. J. p 


Joint Adventures §§ 88, 39. 
Lotteries § 37. ' 
Officer see Army and Navy §8§ 56, 57; 

Banks and Banking § 125; Bonds § 

72; Mandamus § 287; Militia § 33; 

Municipal Corporations §§ 1042, 

1327, 1466, 1666; Officers §§ 78, 79. 
Stock sale see Licenses §§ 164-172 

(blue sky laws); Mines and Min- 

erals § 823. 

94. Webster D. [quot Bank of Italy 
v. Johnson, 200 Cal. 1, 251 P 784, 792; 
Peo, v. Augustine, 232 Mich. 29, 34, 
204 NW 747]; Peo. v. Partridge, 89 
App. Div. 497, 85 NYS 853, 854. 

95. Tale v. Worstell, 185 N. Y. 
247, 253, 77 NE 1177, 113 AmSR 895. 

96. Standard D. [quot Peo. v. 
Partridge, 89 App. Div. 497, 499, 85 


NYS 853]. 
97. Hale v. Worstell, 185 N. Y. 
247, 2538, 77 NE 1177, 1183 AmSR.895. 
98. Hale v. Worstell, supra. 
99. Webster D. [quot Peo, v. Par- 
cor 89 App. Div.. 497, 499, 85 NYS 
1. Webster D. 


[cit May 


See Promote ante; Promoter 


fa] Within meaning of “blue sky 
law,” “there can be no promotion 
Z on the part of the bona fide 
owner of real estate who, himself, 


without the intervention of agents, 
sells the same for his own account 
without any promise of future de- 
velopment, and does not resort to any 
scheme or device to defraud or to in- 
duce’ prospective purchasers to pay 
prices far in excess of the price they 
would probably pay were the land 
sold in the ordinary course of busi- 
ness.”” Caskie v. State Corp. Commn., 
145 Va. 459, 466, 134 SE 583 (con- 
struing Code [1924] § 38848 (27)). 
“Blue Sky Law” 8 C. J. p 1130. See 
also Licenses §§ 164-172. ; 
2. Thompson Corporations § 457 


pur-| 


PROMOTION.®? Advancement®‘ to a higher posi- 
tion,®® grade, class or rank; 
or dignity;°® an elevation;®* a preferment;®* the 
act of exalting in rank or honor.®? In another sense, 
the act of encouraging. 

Promotion money. The amount which the pro-- 
moter of a company is to get for his services. 

Other phrases: “Promotion of agricultural or hor- 
ticultural imprevements,’’* 
“promotion of science and useful arts,’’® 
of the interests of ‘young women,’® “promotion 


preferment in honor 


“promotion of science,”* 
“promotion 


PROMOVENT. A plaintiff in a suit of duplex 


Ready and quick to act? as occasion 
ready, quick, expeditious ;1? 
rendered quickly or immediately;*? 
dered readily or immediately ;14 responding instant- 
ly;1> immediate.!¢ 


done or. 
done or ren- 


In the ordinary meaning of the 


[quot California-Calaveras Min. Co. 
v. Walls, 170 ‘Cal. 285, 294, 149 P5695 
(quot Gregg v. Megargel, 248 Fed. 
960, 964)]. 

Promotion of corporation see Cor- 
porations §§ 282-368. 

3. Rotch v. Hmerson, 105 Mass. 
431, 432 (in a bequest to trustees of a 
sum of money “to be by them applied 
for the promotion of agricultural or 
horticultural improvements, or other 
philosophical or philanthropie pur- 
poses at their discretion,’ the term 
means “the acquisition and dissemi- 
nation of Knowledge, the study and 
inculeation of principles affecting 
those departments of industry, or of 
sciences relating thereto’’). 

4 Matter of Royal College of Sur- 
geons, [1899] 1 Q. B. 871 (under the 
exemption of a revenue act [Customs 
and Inland Revenue Act (1885) §:11], 
property and income devoted to the 
promotion of the interests of those 
practicing surgery as a profession is 
not exempt as is property and income 


devoted to the promotion of the 
science of surgery). 
5. See Copyright and Literary 


Property §§ 71, 99; Patents § 3. 

6. Matter of Young Women’s As- 
soc., 169 App. Div. 734, 739, 155 NYS 
838 (in a certificate setting out the 
objects of a society, as required by 
L. [1883] ¢ 446, the phrase “includes 
all that makes for the development of 
perfect womanhood, whether  spir- 
itual, material, mental or moral’). 

7. See Mines and Minerals § 825 
note 3 [a]. 

8. Black L. D. [cit Willis v. Ox- 
Lord eee Ds Loe Ts 

“Querela” [32 Cyc 1291]. 

A See Promptly post; Promptness 
post. 

10. Webster D. [quot . Jefferson 
Cotton Oil Co. v. Archibald Gin Co., 
8 La. A. 391, 393]. 

ll. Webster New Int. D. [quot 
Missouri, ete., R. Co. v. Missouri. Pac. 
R._Co., 103 Kan. 1, 175 P97, 103]. 

12. Webster D. [quot McKnight v. 
Whipple, 25 Colo. 469, 472, 55 P 182]. 

[a] “ ‘Quick,’ ‘sudden,’ and ‘precip- 
are synonyms.” Tobias v. 
Lissberger, 105 N. Y. 404, 412, 12 NE 
13, 59 AmR 509. 

{b] “Ready” distinguished.—‘“One 
who is ready is said to be prepared at 
the moment; one who is prompt is 
said to be prepared beforehand.” 
Tobias v. Lissberger, 105 N. Y. 404, 
412, 12 NE 13, 59 AmR 509. 

13. Webster D. [quot McKnight v. 
Whipple. 25 Colo. 469, 472, 55 P 182], 

14. Webster D. [quot Jefferson 
Cotton Oil Co. v. Archibald Gin Co., 
3° Da. “AL 391) 39315 

15. Webster D. [quot Jefferson 
Cotton Oil Co. v. Archibald Gin Co., 
supra]. 

16. Webster D, [quot Jefferson 
Cotton Oil Co. v. Archibald Gin Ca., 
supra]. 


a ea 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


than ordinary diligence.?! 
may have a specific meaning.?2 


Prompt shipment. A phrase used by practical men 
of affairs to indicate an immediate shipment, or ship- 
ment at onece.?* It has been held that it means ex- 
pedition, and admits of less delay than would be 
permissible within the term “a reasonable time.’’24 
On the other hand, it has been held to mean “with- 
It is usually understood to 
In an offer by a 
seller it means no more than that the seller would 
deliver as promptly as possible, all things consid- 


in a reasonable time.’’?5 
be for the benefit of the buyer.?® 


ered.?* 

“Immediate” 31 C. J. p 245. 

17. Jefferson Cotton Oil Co. v. 
Archibald Gin Co., 3 La. A. 391, 393. 

[a] “At once’ synonymous.—Jef- 
ferson Cotton Oil Co. v. Archibald 
Gin Co., 3 La. A. 391, 393; Lewis v 
Hojer, 16 NYS 534, 536 (convertible 
with “‘prompt’). See At Once 5 C. 
J. p 1439 text and note 82. 

18. Webster Int. D. [quot Lewis 
v. Hojer, 16 NYS 534, 536]. 

19. Webster Int. D. [quot Lewis 
v. Hojer, supra]; Jefferson Cotton 
Oil Co. v. Archibald Gin Co., 3 La. 
Asis 9121393; 

20. Webster Int. D. [quot Lewis 
v. Hojer, 16 NYS 534, 536]. 

21. Boston Lumber Co. v. Pendle 
ton Bros., Inc., 102 Conn. 626, 129 A 
782. See also Promptly post; 
Promptness post. 

22. See cases infra this note. 

[a] “10 days.”—‘To be shipped 
prompt,” by usage of the Boston 
grain trade, means to be_ shipped 
within ten days. Soper v. Tyler, 77 
Conn. 104, 106, 58 A 699. 

[b] ‘14 days.”—Stallman v. Cun- 
dill, 288 Fed. 643, 644 (where the 
agreed statement of facts admitted 
that the phrase “prompt shipment,” 
by the custom at the port of New 
York meant fourteen days from the 
contract date). See Customs and 
Usages 17 C. J. p 444 et seq. 

23. Stallman v. Cundill, 288 Fed. 
643. 

[a] An “exact equivalent.”— 
“Shipment to be made promptly.” 
Stallman v. Cundill, 288 Fed. 643, 644. 

“At once” 5 C. J. p 1439. ; 

24. Tchias v. Lissberger, 105 N. 
4045041282 NB 13; 59 AmR 509; 
Doxey v. Coates, 181 App. Div. 207, 
168 NYS 76, 78. See Brewer v. Lep- 
man, 127 Mo. A. 693, 106 SW 1107, 
1108 (in an offer which states that it 
is subject to “prompt” acceptance by 
wire, the word means more expedi- 
tion than reasonable time). 

“Reasonable time” [33 Cyc 1567]. 
See also Promptly post. . 

25. Kelley-Clarke Co. v. Leslie, 61 
Gali iwAn 559, ei2ho Ps 1699. See also 
Promptly post. 

26. Meyer Bros. Drug Co. v. Calli- 
son, 120 Wash. 378, 207 PB 683. 

27. Meyer Bros. Drug Co. v. Calll- 
son, supra. 

28. See infra note 29. 

29, Gay v. Ward, 67 Conn. 147, 
155, 34 A 1025, 32 LRA 818 [quot Na- 
tional Exch. Bank vy. Gay, 57 Conn. 
224, 236, 17 A 555, 4 LRA 343] (“to 
guarantee ‘full and prompt’ payment 
would meet the case of a note, on 
usual bank time, actually to be paid 
in full at maturity. To guarantee, 
in addition to ‘full and prompt’ pay- 
ment, the ‘ultimate’ payment, can 
have no other meaning than that the 
obligor should continue bound to the 
end of all substitutions, renewals and 
extensions’’). 

“Pull? 27.C.. J..p 923. 

“Wltimate” [39 Cyc 663]. 

30. Brewer v. Lepman, 127 Mo, A. 
693, 106 SW 1107, 1108. 


word, at the same time;'7 at the same point of 
time;'® immediately, without delay, at one and the 
same time, simultaneously ;!° directly.2° It has been 
said that it undoubtedly requires something more 
According to custom, it 


PROMPT—PROMPTLY 


“prompt.”3> 


peditiously.** 


Other phrases: 
“full, prompt, and ultimate payment,’’?® “prompt ac- 
ceptance,”*° “prompt attention,”*! “prompt deliv- 
ery,”?? “prompt notice of loss.”3? 

PROMPTLY.?4 


LOO. Cr dais 2 F19 


“Full and prompt payment,”?8 


The adverbial form of 


As defined by the best lexicographers 
and understood in common usage,?*® quickly; 


ex- 


Its meaning, it has been held, is rela- 
tive;*° it does not have any exact definition with re- 
spect to a period of time,*® but depends largely on 
the circumstances in each ease.*° 
been held to cover a shorter period of time than a 
reasonable time;*1 and, on the other hand, to mean 
nothmg more nor less than “reasonable time.”*? The 
period referred to is sometimes defined by statute.4? 

Phrases: “Notice of loss to be given promptly,’ 


“Promptly” has 


“promptly and without delay,’*® “shipment to be 


31. Bauman vy. McManus, 75 Kan. 
106, 110, 89 P 15, 10 LRANS 1138 
[quot Manier v. Appling, 112 Ala. 
663, 668, 20 S 978] (where the court, 
in construing the reply of a merchant 
to an order for goods that “the same 
shall have prompt attention,” said: 
“The operative words are ‘attention’ 
and ‘prompt.’ The latter, when read 
in connection with the term of the 
proposal, that the shoes should be 
shipped on the succeeding: 15th June, 
Signifies, and was intended to sig- 
nify, no more than that attention 
would be given in time to meet this 
term. If given within that time, it 
was as speedy as the nature or neces- 
sities of the transaction required’’). 

32. Chouillou vy. Johnson Co., 60 
Que. Super. 256. 


33. See Marine Insurance § 469 
eet note 82. See also Insurance 


34. Promptly: . 

Contracts § 670 (right to rescind to 
be exercised promptly). 

Equity § 30 (promptness of remedy 
at law). 

Insurance § 657 text and note 6 (no- 
tice of loss to be given promptly). 

“Prompt” ante. 

“Promptness post. 

Telegraphs and Telephones [37 Cyc 
1666 (duty to transmit promptly) J. 
35. Missouri, etc., R. Co. v. Mis- 

Sour eG Re Cone Oo asca ise La wna: ks 


oie 

36. Denver v. Moewes, 15 Colo. A. 
28, 32, 60 P 986. 

37. Denver v. Moewes, supra; Pen- 
dleton v. Jeffery, 95 Or. 447, 188 P 
176. 

[a] “Regularly” distinguished.— 
“Regularly” is generally understood 
to mean merely in compliance with 
some prescribed or adopted rule or 
order, “while ‘promptly,’ in the sense 
in which it was employed in the 
modified prayer and was doubtless 
understood by the jury, meant with- 
out unnecessary delay.” F. W. Dodge 
Co. v. H. A. Hughes Co., 110 Md. 374, 
382, 72 A 1036 [cit Century D.; Im- 
perial D.; Webster D.]. ‘‘Regularly”’ 
[34 Cye 1029]. . 

38. McCleskey v. Howell Cotton 
Copel Ala 518.4205 167, 1.0 


39. Irvin v. Koehler, 230 Fed. 795, 
145 CCA 105. 

40. Irvin v. Koehler, supra; Mc- 
Cleskey v. Howell Cotton Co., 147 


Ala. 573, 42 S 67, 70. 

41. Brewer v. Lepman, 127 Mo. A. 
693, 696, 106 SW 1107. See also 
Prompt ante. 

“A man has a reasonabie time in 
which to do a thing, where no time 
is prescribed, without the aid of the 
word ‘promptly.’ So it ought to be 
clear that the use of that word should 
entitle him to something more than 
he would ‘thave if he had not made 
use of it.”” Brewer v. Lepman, supra. 

fa] In contract to prosecute 
claims promptly, there should be less 
than ordinary and reasonable delay 
in the prosecution of such claims, 
that is, the diligence and dispatch 


should be more than ordinary. 

Mound City Distilling Co. v. Consoli- 
dated Adjustment Co., 152 Ill. A. 155, 
oO 


[b] In lease providing that the 
lessee, would pay all general taxes 
“promptly’’ when they became due 
and payable, the word was meant to 
emphasize that the taxes were to be 
paid as soon as they became due. 
“Certain it is, that the word .. . 
as used . . . means something 
more definite’ and covers a _ shorter 
time than _a reasonable time.’ Met- 
ropolitan Land Co. v. Manning, 98 Mo. 
A. 248, 259, 71 SW 696; Pendleton vy. 
Jéffery, 95 Or. 447, 188 P 176. 

[c] Under statute providing that 
a contractor on public contracts 
should promptly pay.materialmen, a 
contractor’s surety is obligated to 
pay such bills at their maturity. 
Te ek v. Jeffery, 95 Or. 447, 188 

“Reasonable time” [33 Cyc 1567]. 

42. See cases infra this note. See 
also Prompt ante. 

{a] In assignment, where it is 
stipulated that a loan should be re- 
paid promptly, the language means 
that it should be paid within a rea- 
sonable time. Just v. Woodman, 147 
Ky. 493, 144 SW 379, 380. 

[b] In contract to ‘‘ship prompt- 
ly,” the word as used means nothing 
more nor less than ‘‘reasonable time.”’ 
McCleskey v. Howell Cotton Co., 147 
Ala. 573, 42 S 67, 70. 

{c] In surety bond a requirement 
that notice of default or loss should 
be given the surety “promptly and 
immediately’? means only that it 
shall. be given within a reasonable 
time after default. Bacigalupi w 


Phenix? Bldg. etch Court lay CalirAe 
632, 112 P. 892,895. 
{[d] Under ‘statute (Civ. Code 


[1910] § 4305), providing that for a 
party to a contract to rescind he 
must do so promptly,. the word 
‘“promptly’”” does not mean ‘imme- 
diately” but “within a reasonable 
time.” Stovall v. McBrayer, 20 Ga. 
A, 98, 92 SH 543 [cit Jordy v. Dun- 
levie, 1389 Ga. 325, 77 SE 162]. 
Notice. of loss to be given promptly 
as meaning within reasonable time 
see Insurance § 657 text and note 6. 
43. See statutory provisions. See 
also State v. Southern Cotton Oil Co., 
164 La. 225, 113 S 825 (a claim made 
by a collector of state taxes on March 
22, 1926, for an additional license, 
under Act [1920] No. 233 § 3 class 14, 
for 1924 is not too late, in view of Act 
[1906] No. 148 and Act [1920] No. 233 


§ 33, providing that claims made 
within three years are made “prompt- 
Ly2)s 

44, See Insurance § 657 text and 
note 6. ; ji 

45. Burlingame v. Adams Express 


Co., 171 Fed. 902, 904 (as used to de- 
fine a carrier’s duty with reference to 
the transportation of goods, the 
term means ‘with reasonable prompt- 
ress, and without unreasonable de- 
ay’’). 
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made promptly.’’4¢ 

PROMPTNESS. Fact of being prompt.*? 

PROMULGATE,*® To publish; to announce of- 
ficially; to make public as important or obliga- 
iBOVENVg 

PROMULGATION.®°® The order given to cause a 
law to be executed, and to make it publie;*! it dif- 
fers from “publication.”>2 

PRONOUNCE.®* To give an articulate utterance 
to; to make sounds of;°4 to declare or affirm; to 
utter formally, officially, or solemnly.*> It always 
implies, it has been said, uttering, speaking, or orally 
declaring that which is pronouneed.°® 


PRONOUNCEMENT.*? A formal  announce- 
ment.°® . ; 
PROOF.®® [§ 1] A. In General. Logically, the 


sufficient reason for assenting to a proposition®® as 
true.°+ In its large sense, satisfying fair men by 
fair means of what was done;°? establishing the 
truth of allegations.** On the one hand, “proof” 
may be that degree of evidence which convinces the 
mind of any truth or fact and produces belief ;°* 
that degree and quantity of evidence that produces 
conviction;®® a deduction from evidence that pro- 
duces conviction;** that which convinees;%?  evi- 
dence of that degree which convinees the mind of the 
certainty of a fact;®* that quantity of appropriate 
evidence which produces assurance and certainty ;°° 
the sum of evidence that establishes the fact to be 
ascertained;*® the establishment of a fact by evi- 
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dence;*' conclusive evidence;72 demonstration.7° 
On the other hand, it may be merely that quantity of 
evidence which produces a reasonable assurance of 
the existence of the ultimate fact.74 Thus “proof,” 
in civil process, is a sufficient reason for the truth 
of a judicial proposition by which a party seeks 
either to maintain his own claim or to defeat the 
claim of another.*® 

“Proof” and “evidence” compared. Taken literal- 
ly, “proof” is the perfection of evidence.7® Proof is 
the result; evidence the means for obtaining it.77 
But, as in common use the end is often confounded 
with the means, so in language “proof” is often used 
as a synonym for “evidence.”*® Thus, in general, it 
has been said, any fact or circumstance which leads 
the mind to the affirmative or negative of any propo- 
sition constitutes “proof ;”79 and “proof” is evi- 
dence before a court or jury in a judicial way.®° 
The latter has been said, on the one hand, to be 
“proof” in strict legal construction,$’! and, on the 
other, its more common, although less accurate, 
meaning.®? Proof is only a link in the chain of 
evidence, it has been said; it relates to a single 
thing, or the statement of a ’ single witness, and it is 
these links of the entire proof which, taken together, 
go to make up the evidence.** 

“Proofs” may be employed as synonymous with 
“testimony,” “evidence,” “trial,’** and invites the 
presumption that it is made under oath.*® 

Degree of proof®® refers to the effect of evidence, 


cheek bad oes 


46. See Stallman y. Cundill, 288] tence’)]. | ; : 
Fed. 643, Pronouncing sentence see Criminal 67. Jastrzembski v. Marxhausen, 

47. Webster New Int. D. See | Law § 3000 et ‘seq. 120 Mich. 677, 79 NW 935, 937. 
Houston, etc., R. Co. v. Foster, (Tex. 56. Ex p. Bateman, (Cal. A.) 271 68. Hall v. State, 40 Ala. 698. 
Civ. PS 86 SW 44 (in an action] P 757, 758. 69. Buffalo, etc, R. Co. v. Reyn- 
against a carrier for damages arising [a] “Pronounced.”—Peo. v. Walk- | olds, 6 HowPr (N. Y.) 96, 98. ‘ 
from delay in the transportation of er, 76° Cal. A. 192,244 P 94 (judg- 70. Shaw v. Shaw, 156 App. Div. 
a shipment, the word “promptness,’ ”! ment); Fawkes v. Swayzje. 31 Ont. | 379. 141 NYS 425. 
in an instruction “that it is the duty | 256 [quot Allan y. Place, 15 Ont. L. 71. Peo. v. Bowers. 2 Cal. Unrep. 
of a2 common carrier to exercise ordi- | 148, 10 OntWR 603; Maxon vy. Irwin, Cas. 878, 18 P 660. 665; Powell v. 
nary diligence to transport and de-|15 Ont. L. 81, 10 OntWR 537] (judi- State, 101° Ga. 9.215 29° Sm 309, 65 
liver with promptness goods and] cial opinion or decision). } AmSR 277; Dupont v. Pelletier, 120 
freight delivered to it for transpor- Withdrawal of plea of guilty after | Me. 114, 113 A 11. ; 
tation for hire,’ required only the sentence is pronounced see Criminal ‘72. Wicecarver Vv. Mercantile 
exercise of ordinary diligence to] Law § 730 text and notes 16-19. Town Mut. Ins: Co., 137) Mo. .Al 2 4ie 
transport and deliver the shipment). 57. See also Pronounce ante; Pro-| 117 SW 698, 702. _. - : 
See also Prompt ante; Promptly | nouncing post. Conclusive evidence see Evi- 


ante. 

“Reasonable promptness” see Rea- 
sonable [83 Cyc 1564 text and note 6]. 
48. See also Promulgation post. 

49. Black L. D. 

[a] “Make” or “making” c 
pared.—‘‘ ‘Make’ or . . making’ 
may not be synonymous with ‘pro- 
mulgate.’” Price v. Supreme Home 
A. O. P., (Tex. Commun. A.) 285 SW 
310, 312. ‘‘Make” distinguished see 
Animals § 150 note 21 [a]. 

{b] “Promulgating.”—Price v. Su- 
preme Home A. O. P., (Tex. Commn. 
A.) 285 SW 310, 312 (“her act in 
‘promulgating’ it [a paper] by in- 
trusting it to her attorney’’). 

50. Promulgation: 

Animals §§ 148, 150 (promulgation of 
quarantine). 

Master and Servant §§ 586, 587 (duty 
to promulgate rules). 

Slee Black) LD: 

52. Black L. D.. [cit Blackstone 
Comm. p 45]. See Wooden v. West- 
ern New York, etc., R. Co., 18 NYS 
768, 769 (‘Promulgation is to make 


com- 


ou 5 
Publication of: 
Ordinance’ see Corpora- 


Municipal 

tions §§ 840-852. 

Statute see Statutes [36 Cyc 965]. 
53. See also Pronouncement post. 
54. Webster D. [quot Ex p. Bate- 

mran, (Cal AL) i274. Pra VS. 

55. Sanders v. State, 18 Ga. A. 

786, 90 SE .728; Ex p. Crawford, 36 


Tex. Cr. 180, 181, 36 SW 92 [quot in}, 


part Ex p. Bateman, (Cal. 
757 (as defining to 


AYSZIs Pe. 
“pronounce sen- 


58. Webster New Int. D. 

[a] “Pronouncement of sentence.” 
—Ex p. Bateman, (Cal. A.) 271 P 757. 

“Announcement” 3 C. J. p 194. 

59. Proof: 


By: 
Acknowledgments 1 C. J. p 789 et 


seq. 
Affidavits 2 C. J. p 314 et seq. 
Depositions 18 C. J. p 598 et seq. 
; Witnesses [40 Cyc 21383 et seq]. 
n: 
Civil proceeding see Evidence 22 C. 
J.p 1 et seq. 
Criminal proceeding see Criminal 
Law § 947 et seq 
Equity see Equity 4 670 et seq. 
Hearing upon motion see Motions 
and Orders §§ 133-1388. 
“Prove” post. 
60. Orth v. St. Paul, 
47 Minn. 


CLO AR meOon 

384, 389, 50 NW 363. 

61. Minick ‘v. Tharp, 5 Pa. Dist. 
44, 46 [quot 1:Wharton L. Evid. p 1). 

[a] Similar definition.— ‘The 
logically .sufficient reason for assent- 
ing to the truth of a proposition ad- 
vanced.” Black L. D. [quot Powell vy. 
State, 101 Ga. 9, 21, 29 SE 309, 65 
AmSR nelle 

62. The Spica, 289 Fed. 4386, 442. 

63. Neiderer v. Bender, 15 Pa. 
Dist. 309, 310. 

“Allegation” 2 C. J. p 1149. 

‘64. Wicecarver Vv. Mercantile 
Town Mut. Ins. Co., 137 Mo. A. 247, 
117 SW 698, 702. 


cal Nevling vi (Com, i98i Paw si22) 
66. Dupont v. Pelletier, 


120 Me. ! 1730-1762. 


SS SaaS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


dence § 173 
73. Wicecarver Vv. Mercantile 
Town. Mut. Ins. Co., 137 Mow A. 247; 
117 SW 698, 702. 
“Demonstration” 
Lisi, 
74. Missouri, 
McLachlan, 


see Evidence § 


ClCH CE LUSC eos lave 
ye 59 Minn. 468, 475, 61 NW 
60. 


Ta] “Probability” distinguished.— 
“There is a difference between proba- 
bility and proof. The object of both 
words is to express a particular effect 
of evidence, but ‘proof’ is the strong- 
er expression.’ Brown vy. Atlanta, 
etc.. Air Line R. Co., 19 S. C. 39, 59. 

75. Powell v. State, 101 Ga. 97, 29) 
SE 309, 317, 65 AmSR 277 [eit 1 Whar- 
ton Evid. joel 

76. Duanesburgh vy. 


Jenkins, 40 
Barby GN. Ye)5 1.49 Sen 


Hill v. Wat- 


gon 7° Sie: 268, 273 [cit Bouvier 
77. See Evidence § 12. 
78. See Evidence § 12. 
79. Nauful v. arabes Nat. Loan, 
CCC WSN kG eel lalense 309, 97 SE 843. 
80. Lenox ve United nse Cos B38 


Johns. Cas. (N. Y.) 224, 225. Com. v. 
Berryman, 72 Pa. Super. 479, 481. 

81. Lenox v. United Ins. Coy 3 
Johns: Cas. €N. Ye) 2245925. 

82. Com. v. Berryman, 72 Pa, Su- 


re 4 4s 
83. Cleveland Metal Bed Co. v. 
Kutz, 27 Oh. A. 245, 160 NE 725. 

84. Neiderer v. Bender, T5ePaaDist. 
309, 310 [cit Webster D.]. 

85. Neiderer v. Bender, supra, 


86. In general see Evidence..§§ 
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rather than to the “medium by which truth is estab- 
lished.”87 

Proof beyond a reasonable doubt.s® Such evi- 
dence as establishes the truth of the fact to a rea- 
sonable and moral certainty, a certainty that eon- 
vinees and directs the understanding and satisfies the 
reason and judgment of those who are bound to act 
conscientiously upon it;8® proof that amounts to a 
moral certainty, as distinguished from an absolute 
certainty ;°° such proof as precludes every reason- 
able hypothesis except that which it tends to sup- 
port,®? as distinguished from proof beyond all pos- 
sible and imaginary doubt.®2 

Other phrases: “Absolute proof,”®* “additional 
proof,’’** “affirmative proof,”®® “burden of proof,’”®® 
“clear and convincing proof,”®? “clear and decisive 
proof,”®s “clear and satisfactory proof,”®® “clear 
proof,” “conclusive proof,” “convincing proof,”? 
“due proof,”* “evidence without further proof,’’5 
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“proof of venue,”!® “proof to a reasonable certain- 
ty,”?° “satisfactory proof,”?! “strict proof,”?? “up- 
on the like proof.’’?3 
[§ 2] B. Of Alcoholic Spirits. In another sense, 
“proof” means the act of testing the strength of 
alcohohe spirits;?# also, the degree of strength, as 
high proof, first, second, third, and fourth proof.?® 
[§ 3] C. In Printing Parlance. A trial impres- 
sion, from type, taken for correction or examination, 
also called a “proof sheet;’?® an impression taken 
from an engraved plate to show its progress during 
the execution of it.?7 
PROOF BEYOND A REASONABLE DOUBT.?® 
PROP.”® In a mine, an upright post surmounted 
by a square block wedged between the top of the 
post and the roof.?°® 
PROPAGATE. To cause to spread; to propagate 
the christian religion—the propagation of the gos- 
el.31 


PROPELLED. ?? 


“failure of proof,”® “full proof,’ “issues, proof, and 
: rece as ee ) »~— ; ’ 
variance,”’® “judicial proof,”’® “other proof,’!° “pre- 


liminary proof,’!1 “proof... 


“proof by a preponderance of evidence,”!* “proof is 
evident,”'# “proof of an instrument,”!® “proof of 
elann; eas. prools ols Heirship, se proot cotulossy 7° 


87. Sowle v. Sowle, 115 Nebr. 795, 
215 NW 122. 

[a] “In this sense we speak of 
degree of proof required as ‘the pre- 
ponderance of evidence’ or ‘proof be- 
yond a reasonable doubt,’’’ Sowle v. 
Sowle, 115 Nebr. 795, 799, 215 NW 122. 

88. Proof beyond reasonable doubt: 
In: 


Civil 
1761 

Criminal proceeding see Criminal 
Law §§ 1590-1998, 2395-2412. 

“Reasonable doubt” see Criminal Law 
§§ 2396, 2397. 

To establish gift from wife to hus- 
band see Husband and Wife § 309 
note 81 [a]. 

89. Com. v. Kendall, 162 Mass. 221, 
222, 38 NE 504 [quot Com. v. Webster, 
5 Cush. (Mass.) 295, 320, 52 AmD711]. 

90. Carlton v. Peo., 150 Ill. 181, 
192, 37 NE 244, 41 AmSR 346; Com. 
v. Costley, 118 Mass. 1; Peo. v. Boni- 
facio, 190 N. Y. 150, 92 NE 1098, 1099. 
See Peo. v. Smith, 162 N. ¥. 520, 529, 
56 NE 1001 (‘‘the evidence must, toa 
moral certainty, or beyond a reason- 
able doubt’’). : 

“Moral certainty” see Certainty 11 
Cc. J. p 75 text and notes 74-77. 

91. Carlton v. Peo., 150 Ill. 181, 192, 
37 NE 244, 41 AmSR 346. 

92. Com. v. Costley, 118 Mass. 1, 
24; Peo. v. Bonifacio, 190 N. Y. 150, 
82 NE 1098, 1099. 


proceeding see Hvidence § 


93. See Criminal Law § 2400. 
94. See Appeal and Error § 2644. 
95. See Affirmative 2 C. J. p 381 


text and note 53. 4 

96. See Criminal Law §§ 993-1004; 
Equity §§ 671-673; Evidence §§ 13- 
24; Motions and Orders § 133. 

97. See'Evidence §§ 1759, 1760. 

98. See Clear 11 C. J. p 833 text 
and note 32. 

99. See Evidence § 1738 

Ten See iCleariitty Co J. 
and note 57. 

2. See Conclusive 12 C. J. pp 388, 
389 text and notes 27, 30; and Evi- 
dence § 1730. 

3. “Convincing proof’? 13 C. J. p 
ieyate 

4. See Due § 2 text and note 11. 

5. See Evidence § 12 note 32 [c]. 

6. See Failure 25 C. J. p 430 text 
and note 72. 

7. Sée Full § 2 text and note 63. 

8. See Equity §§ 670-678; Plead- 
ing §§ 1144-1211. 

9. See Judicial § 26; Evidence § 12 
note 32 [b]. 

10. See Other § 4 text and note 29. 

11. See Insurance §§ 648-694. 

12. Duanesburgh v. Jenkins, 40 
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p 835 text 


by affidavit,’’?? PROPER.*# 


Barb. (N. Y.) 574, 583 (construing 
the act of 1863, relative to town sub- 
scriptions to the stock of a railway 
corporation); Cohen vy. Allen, 170 NYS 


892 (construing Code § 2437). See 
also Affidavits 2 C. J. p 314 et seq. 
13. See Criminal Law § 1590; Evi- 


dence §§ 1743-1758. 

14. See Bail §§ 168, 171-174. 

15. Elvin v. Powell; 179 Iowa 899, 
903, 162 NW 201 (construing Mont. 
Civ. Code [1895] § 1601 [Rev. Codes § 
4655]). 

16. See Bankruptcy §§ 450-544; 
Corporations §§ 3877-3886; Executors 


and Administrators §§ 875-1265; In- 
solvency §§ 167-206. 
17. Bashara v. Glasscock, (Tex. 


Civ. A.) 289 SW 128, 130 (when used 
in connection with the title to land, 
the term is generally understood by 
the legal profession to mean that re- 
corded statements of credible persons 
under oath to the material and deter- 
minant facts sought to be ascertained 
in each particular case will suffice). 

18. See Insurance §§ 648-694. 

19. Davis v. Waycross, 16 Ga. A. 
239, 85 SE 81 (‘failure to show juris- 
diction” and “lack of proof of venue” 
are not synonymous). 

20. Simonton v. Los Angeles Trust, 
etc., Bank, (Cal.) 270 P 672, 675 (such 
proof as would so convince the mind 
of the ordinary man that he would be 
willing to act upon it in the business 
affairs of life). 

21. See Satisfactory [35 Cyc 794 
note 47]. See also Evidence § 1738. 

22. See Strict [37 Cyc 336 note 8]. 
See On or Upon § 22 text and 


[quot Louisville 
Public Warehouse Co. vy. Collector of 
Customs, 49 Fed. 561, 568, 1 CCA 3871]. 

[a] Formerly ‘‘a very crude mode 
of ascertaining the strength of spirits 
was practiced, called ‘proof.’ The 
spirits were poured on gunpowder 
and inflamed. If at the end of the 
combustion the gunpowder took fire, 
the spirits were said to be above 
proof.” Louisville Public Warehouse 
Co. v. Collector of Customs, 49 Fed. 
561, 568, 1 CCA 371 [cit Webster D.]. 

25. Webster D. {quot Louisville 
Public Warehouse Co. v. Collector of 
Customs, supra]. 

{a] In Internal Revenue Law (1) 
“proof” is used in the sense of “degree 
of strength.” Louisville Public Ware- 
house Co. v. Collector of Customs, 49 


Bed 561; 568, 1-CCA 371. (2)-“Proof- 
spirit, or as it is commonly called 
hundred-proof liquor, the United 


States government’s basis for revenue 


PROPENSITY.#3 
The Latin form of the word “own.” 
According to the ordinary use of the English lan- 
guage, if means peculiar; 
persons; not common to other persons;*° 


not belonging to other 
but. the 


tax, is defined by the Standard Dic- 
tionary to be ‘an alcoholie liquor that 
contains half its volume of alcohol.’ 
Very little whisky is hundred-proof; 
most of it, especially the cheaper 
grades, runs from seventy, and even 
lower to ninety-proof; that is to say, 
contains thirty-five to forty-five per 
cent. alcohol. Commercial alcohol it- 
self is only 188 proof. Beers and 
wines usually contain only four to ten 
per cent. of alcohol.’’ Mason v. State, 
1 Ga. A. 534, 538, 58 SE 139. 

“Proof gallon” see Gallon 27 C. J. 
p 939 text and note 16. 

26. Webster D. 

27. Century D. [quot Turner v. Os- 
good Art Colorotype Co., 125 Ill. A. 602, 
612 (aff 223 Dl. 629, 79 NE 306 [as 
“a definite and well settled mean- 
omnes 

28. See Proof § 1. 

29. Duty to use see Mines and Min- 
erals § 779. See also Master and Serv- 
ant §§ 483-485. 

380. Eagle Coal Co. v. Patrick, 161 
Ky. 333, 170 SW 960, 961. 

[a] “Props” are upright posts 
wedged between the roof and the floor 
to support the roof. Big Branch Coal 
ve if Wrenchie, 160 Ky. 668, 170 SW 

31. Matter of Atkinson, 120 Misc. 
186, 197 NYS 831. See Religious Soci- 
eties [384 Cyc 1112 et seq]. 

[a] ‘“Contriving propagat- 
ing and spreading” equivalent to “cir- 
culating.” Peo. v. Goslin, 67 App. Div. 
16, 20, 73 NYS 520 (construing Pen. 
Code § 435). 

‘ melislous purposes see Charities §§ 
4-33. 

32. [a] “Ships propelled wholly 
or in part by steam.” Cumberland R., 
CLC COVA Ste. JOhn Pilot, Comrs. 
CNe BS) Wasiubics Sia gos 

Gas-propelled boat see Pilots § 3! 
note 28 [a]. 

“Progressively fed” equivalent see 
Progressively. 

33. Vicious: 

Dogs see Animals passim §§ 340, 341 
et seq: 
Domestic animals see Animals passim 

§§ 321-328 et seq. 

34. See Properly post. 

“Improper” 31 C. J. p 260. 

35. Per Lord Brougham in Tyler v. 
Lake, 2 Russ. & M. 183, 189, 11 EngCh 
183, 39 Reprint 364 [quot Blacklow v. 
Laws, 2 Hare 40, 51, 53, 24 EngCh 40, 
67 Reprint 17]. 

36. Blacklow v. Laws, supra. See 
Caldwell v. Pickens, 39 Ala. 514, 520 
(“proper” may have the meaning of 
“own” or of “peculiar’’). 
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“necessary and 
“other proper 


election,”®> “in proper order,’’®® 


term, it has been said, may be used in several 
proper, 57 “other proper officer, HOS 


senses.** In its ordinary signification,?® it may mean 


adapted ;*® appropriate;*° consistent with proprie- 
ty;#! correct;#? essential;4? fit;44 right;4° special- 
ly suited;*® suitable;*? suitable in all respects;*® 
suited to. 49 “Proper” also may be employed as mean- 
ing “aidful or useful,”®° or as meaning “legalized.’’>? 
When used in connection with a definite subject mat- 
ter, the word may, be definite and specific;°? or, as 
used, “proper” may have no meaning.®® 

Phrases: “As she thinks proper,”®* “first proper 


“Proper use” as creating separate 


estate see Husband and Wife § 427 
note 26. 
37. Jones v. Jones, 12 Ves. Jr. 186, 


189, 33 Reprint 71. 

38. ees Smalley, 21 Wash. 473, 
- 477, 58 P 58 

39. Banvier L. D. [quot Pickle v. 
Smalley, supra]. 

40. Webster D. [quot Southern R. 
Co. v. French Lick, 52 Ind. A. 447, 100 
NE 762, 764]; Phillips Sheet, etc., Co. 
v. Amalgamated Assoc. of Iron, ete., 
Workers, 208 Fed. 335; Miller v. Cedar 
Rapids Sash, ete., Co., 153 Iowa 735, 
134 NW 411; Kirchoff v. Hohnsbehn 
Creamery Supply Co., 148 Iowa 508, 
123 NW 210, 212; Martin v. Martin, 20 
N. J. Eq. 421, 434; Socony Burner 
Corp. v. Gold, 227 App. Div. 369, 237 
NYS 552; Merchant’s Hst., 15 Pa. Dist. 
60, 61, 32 Pa. Co. 185. 

41. Phillips Sheet, 
Amalgamated Assoc. 
Workers, 208 Fed. 
Martin, 20 N. J. Eq. 421, 434 (“perhaps 
its original’ signification); Socony 
Burner Corp. vy. Gold, 227 App. Div. 
369, 287 NYS 552. 

42. Bouvier L. D. [quot Pickle v. 
Smalley, 21 Wash. 473, 477, 58 P 581]. 

43. Bouvier L. D. [quot Pickle v. 
Smalley, supra]. 

“Necessary” distinguished see in- 
fra note 57. 

44. Miller v. Cedar Rapids Sash, 
etc., Co., 153 Iowa 735, 184 NW 411; 
Kirchoff v. Hohnsbehn Creamery Sup- 
ply Co., 148 Iowa 508, 123 NW 210, 212. 
See Hanes v. Southern Public Util- 
ities ‘Con! LOT IN: C. 13, 1381 SE 402, 
406 (“fit or proper’’). 

45. Webster D. [quot Southern R. 
Co. v. French Lick, 52 Ind. A. 447, 100 
NE 762, 764]. 

46. March Thesaurus (1910 ed) 
[quot Southern R. Co. v. French Lick, 
supra]. 

47. Bouvier L. D. [quot Pickle v. 
Smalley, 21 Wash. 473, 477, 58 P 581]; 
Miller v. Cedar Rapids Sash, etc., Co., 
153 Iowa 7385, 134 NW 411; Kirchoff 
v. Hohnsbehn Creamery Supply Co., 
148 Iowa 508, 123 NW 210, 212. 

In statutes for guarding machinery 
see Master and Servant § 529 note 90 
[b]. : 

48. Webster D. [quot Southern R. 
Co. v. French Lick, 52 Ind. A. 447, 100 
NE 762, 764]; Socony Burner Corp. v. 
Gold, 227 App. Div. 369, 237 NYS 552; 
Merchant’s Est., 15 Pa. Dist. 60, 61. 

49. Phillips Sheet, etc. Co. v. 
Amalgamated Assoc. of Iron, ete., 
Workers, 208 Fed. 335; Martin v. Mar- 
tin; 20 N: J. Eq. 421, 434; Socony 
Burner Corp. v. Gold, 227. App. Div. 
369, 237 NYS 552. 

[a] “Competent” synonymous see 
Competent 12 C. J. p 233 text and 
note 78. 

50. See Dowagiac Mfg. Co. v. Bren- 
nan, 156 Fed. 213, 215 (interpreting a 
rule of the circuit court of appeals for 
the inspection of original papers). 

51. Gaynor v. Port Chester, 230 N. 
Y. 210, 129:NE 657. 

52. State v. Louisville, etc., R. 

77 Ind: :553) 559, 96. NE "340, Lateee 
1914D 1284. 

53. See State v. Louisville, etc., R. 
Co., supra (where a statute provided 
that locomotives be equipped with an 
automatic bell ringer in proper work- 
ing order, “if kept in working order at 


etc., 


outgoings, 


all [it] must necessarily be in ‘proper’ 
working order, so that . ‘proper’ 
in this statute [is] unnecessa- 
ry’); Engelman v. Metropolitan St. 
R. Co., 1383 Mo. A. 514, 113 SW 700, 703 
(a charge permitting plaintiff to re- 
cover for injuries inflicted by a street 
car, if defendant’s agents operating 
the car failed to use due care in giving 
“s ” warning of the approach of 
was not erroneous because 
of the use of the word “‘proper,” with- 
out meaning in that connection, since 
“warning,” as understood, could only 
mean notice of approaching danger, 
and, if warning was given, it was suffi- 


cient). 

54. Allder v. Jones, 98 Md. 101, 56 
A 487 (in a devise to will “as she 
thinks proper” the words vest a dis- 
cretion in the exercise of the power 
conferred, including the right to dis- 
tribute unequally). 

55. State v. Nash, 66 Oh. St. 612, 
620, 64 NE 558. 

56. Madison v. Southern Wisconsin 
R. Co., 156 Wis. 352, 146 NW 492, 10 
ALR 910. 


1G See Necessary § 5 text and note 


12. 5 

[a] As used in federal constitution 
providing that congress shall have 
power “to make all laws which shall 
be necessary and proper for carrying 
into execution” the powers exclusively 
vested by the constitution in the fed- 
eral government (1) the term cannot 
be limited to mean “indispensably nec- 
essary.” Knox v. Lee, 12 Wall. (U. 
8S.) 457, 533, 6388, 612, 20_L. ed. ‘28% 
(2) “Circumstances made it necessary 
that Mr. Hamilton should examine 
that phrase at a very early period aft- 
er the Cohstitution was adopted, and 
the definition he gave to it is as fol- 
lows: ‘All the means requisite and 
fairly applicable to the attainment of 
the end of such power which are not 
precluded by restrictions and excep- 
tions specified in the Constitution, and 
not contrary to the essential ends of 
political society.’’’ Knox v. Lee, su- 
pra (dis. op. Clifford, J.). (3) “Prop- 
er,” aS so used, is neither synonymous 
with “necessary,” nor is it a superflu- 
ous addition to it, as it would be if its 
import was merely “fitting” or ‘ap- 
propriate” or ‘adaptable;’ but as a 
chosen means may be prohibited by 
the letter or the spirit of the constitu- 
tion, however adaptable, and in that 
sense “necessary,’ it may. not be 
“proper,” and therefore must be ad- 
judged unconstitutional, as prohibited. 
Griswold vy. Hepburn, 2 Duy. (Ky.) 20, 
25. (4) As so used in the constitution, 
“proper will have no efficacy 
unless it is held to mean ‘consistent 
with propriety,’ one of its significa- 
tions, perhaps its original one. The 
other signification of ‘appropriate,’ or 
‘suited to,’ is included and swallowed 
up in the word necessary.’ Martin vy. 
Martin, 20 N. J. Eq. 421, 434 [quot in 
part Phillips Sheet, etc., Co. v. Amal- 
gamated Assoc. of Iron, ete., Workers, 
208 Fed. 335]. Implied powers under 
Pepe ae 3 see Constitutional Law 

0. 


58. Pickle v. 21 Wash. 
473, 477, 58 P 581. 

“Proper officer” see infra text and 
Deke 22. 


Smalley, 


In re Wrexham, etc., R. 
[1800] 2 Ch. 436, [1900] 1 Ch. 261. 
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7489 SOW. proper use, 760 
“proper abstract,’’®? 
“proper accommodation, 64 “nroper action,”®* “prop- 
er advertisement,’’®® «proper and lawful author- 
ity,”°" “proper and legal expenses,”°® “proper and 
necessary,”®® “proper authorities,”’?° “proper author- 
ity,”71 “proper belt shifters, 78 
“proper books of: account,?"4 ‘ 

“proper care,”*¢ 


“pay proper,”** 
“proper abstract Of miitlersse 


“proper book,” 
‘proper burial, ‘ts 


“proper case,’** “proper cash 
60. Snyder v. Snyder, 10 Pa. 423. 
See Mitchell v. Gates, 23 Ala. 438, 447 
(“it is a common sort of tautology, 
more used for sound and emphasis 
than to express any special quality of 
ownership out of the ordinary way. 
‘To his use’ ‘to his own use,’ ‘to his - 
own proper use and behoof, ‘what are 
they, but the same thing? |The mean- 
ing of the first words is not amplified 
in the least when we get to the last. 
There are more words, but that is all; 
you gather no new idea’). See also 

Husband and Wife § 427 note 26. 

61. See Pay § 1 text and note 15. 
See also Army and Navy §§ 74-83. 

62. Husak v. Maywald, 185 Ill. 
A. 479. See Abstracts of Title 1 C. J. 
p 364 et seq; Vendor and Purchaser 
[39 Cye 1515 et eae! 

63. Morgan v. . A. Howard Real- 
ty €o., 68 Colo. pov “191 P 114 (an ab- 
stract. showing a marketable title). 
See Abstracts of Title 1 C. J. p 365 et 
seq; Vendor and Purchaser [39 Cye 
1515 et seq]. 

64 Lane v. Choctaw, etc., R. Co., 
19 Okl. 324, 91 P 883, 886. See Carriers 
§$§ 1234-1237, 1530; Railroads [33 Cyc 
654 et seq]. 

65. Richardson v. Stuesser, 125 
Wis. 66, 70, 103 NW 261, 69 LRA 829. 

66. Sebree v. Powell, 221 Ky. 478, 
298 SW 1108, 1104. See Municipal Cor- 
porations §§ 2499-2502. . 

67. Bishop v. Babcock, 22 Vt. 295, 
299 (a court of competent jurisdiction, 
in the absence of any express designa- 
tion of any person or tribunal). 

68. Sullivan v. Triunfo Gold, ete., 
Min. Co., 29 Cal. 585, 588. 

69. Com. Wie Louisville Property Co., 
rman Ky. 689; 121 SW 399, 132 SW 413, 

70. Houston v. Thomas, 168 Ga. 67, 
146 SE 908; Hotne v. York County, 6 


tS Fe Oars Sih 

ike Tera v. Chappell, 127 Okl. 
3A ZOOM P20" 

72. Whelan v. Washington Lumber 
Co., 41 Wash. 153, 83 P 98, 99, 111 Am 
SR 1006. See Master and Servant § 


527. 
78... See Records [34 Cye 589]; 


Vendor and Purchaser [39 Cyc 1725}. 


74 See Bankruptcy § 656; Book of 
We Gk. OPC Re aD tics Insolvency § 
75. Seaton v. Com., 149 Ky. 492, 


149 SW 871,:. 872, 42 LRANS 211. 
Dead Bodies Livre edn Ded Se 

76. See Care § 2 text and notes 3, 
4. See also Negligence §§ 50-85 (de- 
grees of care), § 917 note 94 [a] (in- 
struction). 

77. Larabee v. Dolley, 175 Fed. 365, 
386 (a case over which the court has 
jurisdiction); Hageman vy. Vander- 
does, 15 Ariz. 312; 188. P1053; La A 
19154 491, AnnCas1915D 1197; Rich- 
ards v. San Francisco Super. Ct. 145 
Cal. 38, 78 P 244; Slack Vv. Jacob, 8 
WwW. Va. 612, 660 Gin a constitutional 
provision that, if the legislature en- 
act any law, expressly prohibited by 
the constitution, it is the duty of 
the courts, upon a proper case pre- 
sented before them, to declare such 
law null and void, “ ‘proper case’ 

- means a case in which the 
courts have jurisdiction of the sub- 
ject matter and the parties, for the 
Seer tags of the case, in whole or in 
par 


See 


C—O en eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


tion,’®° “proper clerk,’’81 


porate  action,”’* “proper 


trict,”?97 


ote U. S. v. Young, 128 Fed. 111, 
79. Abbey v. Schaff, 108 Kan. 88, 
dIdsbyl9l; -Houston,” ete., R. ‘Co.° v. 
Kujawa, (Tex. Civ. A.) 265 SW 186 
(reasonably sufficient to prevent the 
passage of stock). See Railroads 
[33 Cye 1170 et seq (cattle guards) ]. 


80. Fillmore vy. Wells, 10 Colo. 228, 
238. 15 P 343, 3 AmSR 567. 
81. Alton v. Middleton, 158 Ill. 442, 


447, 41 NE 926; Grand Tower Min., 
etc., Co. v. Gill, 111 Ill. 541, 558; Tar- 
rant v. Core, 106 Va. 161, 56 SE 228, 


230. 

Stallings v. Tampa, 78 Fla. 606, 
ROM SIEO25 > MISSOUTIs Ste. Ra -COMm Ve 
Neaves, (Tex. Civ. A.) 127 SW 1090, 
1092. See Municipal Corporations §§ 
1785-1845 (streets). 

83. Rude v. Levy, 43 Colo. 482, 96 
P 560, 561, 127 AmSR 123, 24 LRANS 
91. See Contracts §§ 144-244 (consid- 
eration). 

84. State v. Associated Press, 159 
Mo. 410, 422, 60 SW 91. 

85. Lucas v. Toronto, 8 OntWN 
253, 22 DomLR 601. 

86. See Vendor and Purchaser [39 
Cyc 1446 text and note 8]. See also 
Conveyance 13 C. J. p 896 et seq. 

87. Alexander v. Atlanta, etc., R. 
Co., 108 Ga. 151, 157, 33 SE 866, 868. 

88. Sargent v. Kindred, 49 Fed. 
485, 488; Kennedy v. Spencer, 4 Port. 
(Ala.) 428, 432; Sims v. Miller, 151 
Ark. 377, 236 SW 828; In re Snyder, 
158 Cal. 218, 110 P 820; Cook vy. Pen- 
dergast, 61 Cal. 72, 78; Eel River R. 
Co. v. State, 148 Ind. 231, 233, 42 NE 


617; State v. Lake, 28 Minn. 362, 364, 
10 NW 17; Merrill v. Shaw, 5 Minn. 
148; Wells v. Clarkson, 5 Mont. 336, 


343, 5 P 894; In re Keenan, 5 NYS 
200, 201, 1 Conn. Surr. 226; Finley 
Ve smith, 14) N.oC.0 247,248; Inwre 
Chartiers Ferry Co., 2 Chest. Co. (Pa.) 
91. See Criminal Law §§ 260-339 
(venue); Venue [40 Cye 39 et seq 
(trial in civil proceeding) ]. 

89. Sargent v. Kindred, 49 Fed. 
485; Conley v. State, 85 Ga. 348, 11 
SE 659; Flynn v. Driscoll, 38 Ida. 545, 
223 P 524; Idaho Trust Co. v. Miller, 
16 Ida. 308, 102 P 360, 361; Wells v. 
Clarkson, 5 Mont. 336, 3438, 5 P 894 
[quot Wait Fraudulent Cony. § 422 
(“by ‘proper court’ is meant not 
merely a duly constituted tribunal, 
but one having authority over the 
subject-matter of the particular case 
in question’”’)]; Daugherty v. McFar- 
land, 40 S. D. 1, 166 NW 143. See 
Courts §§ 13-177; Federal Courts-pas- 
sim §§ 4-107 et seq (jurisdiction). 

90. Huylers v. Houston, 41 App. 
(D. C.) 452, 455. 

91. Jones v. Jones, 12 Ves. Jr. 186, 
189, 33 Reprint 71 (‘‘there is no cove- 
nant almost, which a landlord can 
propose, that, generally speaking, 
could be called an improper covenant; 
for he has a right to let his land upon 
any terms he may think fit to pro- 
pose; and there are many covenants, 
hot usual or common, that could not 
be objected to. But there are many 
covenants, though proper, that do not 
naturally flow out of the contract. 
* . . It cannot’ mean ‘those  cove- 
nants, which would not be unreason- 
able. It must mean such as are cal- 
culated to secure the full effect of the 
contract”). See Vendor and Purchas- 
er [39 Cyc 1447 text and note 20]. 


items,”7® “proper cattle guards,”?® “proper civil ac- 
. ; me “proper 
proper consideration,”®* “proper contract,”®* “prop- 
er control,”*> “proper conveyance,’’’*® “proper cor- 
ye county,”88 
court,” 89 “proper court of the United States,”°° 
proper covenants,”®! “proper ecross-examination,”®2 
“proper custody,”®* “proper deed,’’®* “proper deliv- 
ery,”°> “proper depth and width,”®*® “proper dis- 
t “proper district court,”®® “proper drains,”®® 
proper evidence;”’! “proper executive authority,’’? 
“proper forms of entertainment,”’* “proper for raft- 


PROPER 


condition,” ®? 


“oroper 


; ner,”?! 6 6b 


Ernongen as se 


ing,””2° (G 

92. In re Campbell, 100 Vt. 395, 138 
A 725, 54 ALR 1369. See Witnesses 
[40 Cye 2473 et seq (cross-examina- 


tion) ]. 
93. Allen vy. Hughes, 106 Ga. 775, 


32 SE 927; Nowlin v. Burwell, 75 Va. 


551, 554. See Evidence § 1180 (docu- 
ments). 
94. Wadick v. Mace, 118 App. Div. 


777, 103 NYS 889, 893 (a deed which 
will convey a marketable title, which 
is one that is free from reasonable 
doubt); Johnson vy. Ford, 147 Tenn. 
63, 245 SW 531 (equivalent to ‘‘a good 
deed’). See Good § 8 (good deed). 
See also Marketable Title 38 C. J. p 
1267 and cross references thereunder. 

95. Arguello v. Edinger, 10 Cal. 
150, 161. See Bills and Notes §§ 333- 
341; Deeds §§ 94-129. See also Car- 
riers §§ 350-399; Sales [85 Cyc 187 
et seq]; Shipping [36 Cyc 219]. 

96. Peo. v. Hills, 193 Ill. 281, 284, 
61 NE 1061. 

97. See Removal of Causes [34 
Cyc 1210 et seq]. ; 

§ 6; Bankrupt- 


98. See Admiralt 
cy §§ 20-29; Federal Courts §§ 342- 
351 (district courts). 

99. Smouse v. Kansas City South- 
ern R. Co., (Kan.) 282 P 183. 

1. The Betsey, 49 Ct. Cl. 125, 131. 

2sidIn pre. Sheazie) 2ic yas. No. 
12,734, 1 Woodb. & M. 66. 

3.t Masony vy. Perry, 22) RR. 1, °4%5, 
492, 48 A 671. 
ae Boults v. Mitchell, 15 Pa. 371, 

5. Fisk v. Flores, 43 Tex. 340, 344 
[cit 2 Colquhoun Rom. Civ. L. p 109] 
(sometimes used to denote a donatio 
inter vivos; it exists “when one out 
of mere liberality bestows a_ thing 
upon another, there being no law to 
compel him to it’). See Gifts §§ 5-91 
(inter vivos). 

6. See Master and Servant §§ 523- 
529 (machinery). 

7. Post v. Hagan, 71 N. J. Ea. 234, 
65 A 1026, 1027, 124 AmSR 997 [quot 
Moriarity v. Kelly, (N. J.) 102 A 443; 
Blume v. Blume, 90 N. J. Eq. 258, 106 
A 367, 368; Soper v. Cisco, 85 N. J. 
Eq. 165, 95 A 1016, AnnCas1918B 452; 
Zwirtz v. Dorl, 123 Okl. 284, 288, 253 
P 75] (‘proper independent advice 
. . » means that the donor had the 
preliminary benefit of conferring ful- 
ly and privately upon the subject of 
his intended gift with a person who 
was not only competent to inform him 
correctly as to its legal effect, but 
who was furthermore so disassociated 
from the interests of the donee as to 
be in a position to advise with the 
donor impartially and confidently as 
to the consequences to himself of his 
proposed benefaction’’). 

8. Kirkwood v. Hastings First Nat. 
Bank, 40 Nebr. 484, 492, 58 NW 1016, 
42 AmSR 683, 24 LRA 444; Security 
State Bank v. Brantford First State 
Bank, 31 N. D. 460, 154 NW 282. See 
Bills and Notes §§ 527-565 (transfer 
by indorsement). 

9. Millican v. Millican, 24 Tex. 426 
(that which one person gains over 
another by acts of kindness and at- 
tention and by correct conduct). 

“Improper influence” see Improper 
31 G. J. p 260 text and note 11. 

10. Southern R. Co. v. French Lick, 
how ind.) AL 447,100 NE 762," 764 
(‘‘ ‘proper’ is an usual word to use in 
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ing and sawing,” “proper gift,”> “proper guard,’® 
“proper independent advice,”’? 
ment,”® “proper influence,”® “proper . . . 
gress or egress,’”?° “proper instructions,’’!! “proper 
judgment,’’+? “proper law of the contract,”!? “prop- 
er lodging,”*4 “proper lookout,’’15 “proper man- 
proper means,’’!7 “proper mixture,”!® “prop- 
er name,’?® “proper notice,”?2° “proper office, 
“proper officer,”?? “proper official channel,”?* “prop- 
proper ordinance, 
‘roper person,’’?* 


“proper indorse- 
in- 


21 


9925 9926 


“proper party, 


“proper place,”?® “proper plead- 


proper plea of privilege,’’?° “proper precau- 


a pleading to show ordinary and suffi- 
cient means of ingress and egress to 
property’’). 

11. Wagner v. Ziegler, 44 Oh. St. 
59, 69, 4 NE 705. See also Criminal 
Law §§ 2353-2496; Trial [38 Cyc 1594 
et seq]. 

12. Peo. v. Johnson, 213 App. Div. 
402, 210 NYS 92; Stahl v. Chicago 
nee R. Co., 94 Wis. 315, 68 NW 954, 

oO. 

13. Linderme Mach. Works Co. v. 
Kuntz Brewery, 21 OntWN 51, 52 [aff 
23 OntWN 69, and cit Dicey Confl. of 
L.J (that which governs the rights 
and obligations of the parties). See 
Conflict of Laws 12 C. J. p 427 et seq. 

14. See infra text and note :57. 

15. Burk y. Extrafine Bread Bak- 
ery, (Cal:) 280 Pr 522 .[eit: Ballossve 
Naturalys93 iCal. vA. 16015269 WE Orie 
973]; Nichols v. Nelson, 80 Cal. A. 
590, 252 P 739. 

16. Henderson Bridge Co. v. 
O’Connor, 88 Ky. 803, 325, 11 SW 18, 
957, 11 KyL 146. ; 

[a] “In the proper manner.”’— 
Matter of Norton, 75 Misc. 180, 134 
NYS 1030, 1032 (in the manner pre- 
scribed by the Jaw). 


ak: Hoard’ v. Garner, 10 N. Y. 261, 
18. Foley v. Addenbrooke, 13 M. & 


W. 174, 153 Reprint 72. 

19. Vick Chemical Co. v. Vick 
Medicine Co., 8 F. (2d) 49. See Trade- 
Marks, ‘Trade-Names, and Unfair 
Competition [38 Cyc 674 et seq]. See 
also Names 45 C. J. p 365 et seq. 

20. Hein y. Fairchild, 87 Wis. 258, 
263, 58 NW 4138. See Notice 46 C. J. 
p 534 et seq. 

21. See Records [34 Cyc 587 text 
and notes 28-30 (delivery of instru- 
ment)]; Vendor and Purchaser [39 
Cye 1725 (record to constitute no- 
tice) ]. 

22. Duncan v. Webb, 7 Ga. 187; 
Bevier v. Watson, 113 Mo. A. 506, 87 
SW 612, 614; Stead v. Smith, [1911] 
A. C. 688. See Lofland v. Cahall, 13 
Del. Ch. 384, 118 A 1, 5 (of corpora- 
tions, ‘‘competent to represent the 
company in the transaction”); Pickle 
v. Smalley, 21 Wash. 473, 477, 58 -P 
581 (‘suitable and adapted to the ex- 
ecution of the power conferred’’). 
See also Officers 46 C. J. p 911 et seq. 

23. Linley v. Citizens’ Nat. Bank, 
108 S. C. 372, 379, 94 SE 874 (synony- 
mous with ‘‘suitable official channel,” 
“expedient official channel,” or ‘‘eligi- 
ble official channel’). 

24. Bankers’ Surety Co. v. Wyman, 
141 Iowa 574, 120 NW 116, 118; War- 
ren Co. v. Maine Cent. R. Co., 126 Me. 
23, 185 A 526. 

25. Keena v. Placer County, 89 Cal. 
11, 14, 26 P 615 (in Pol. Code § 26438, 
meaning a ‘proper order’’). 

26. New York Cons. Gas Co. v. 
Newton, 256 Fed. 238. See Parties § 
9; Equity §§ 298-302. 

27. Smith v. Johnston, 71 Ga. 748. 
a5 Carriers § 1063 text and notes 85— 


28. Pappadakis v. Netherlands F., 
ete., Ins. Co., 137 Wash. 430, 242 P 
641, 49 ALR 502. 


29. Rivers v. Campbell, 51 Tex. 
Give 1A). 108; ELL SW Oye1g 2 siSee 
Pleading 49 C. J. p 1 et seq. 

30. Knox v. Cunningham, (Tex. 


Civ. A,) 226 SW 461, 


724 [50 C.J.] 
tion,”’*1 “proper precinct,”?2 “proper probate 
court,”?? “proper proceeding,’?* “proper proof by 
affidavit,”°° “proper purposes,”** “proper ques- 
tions,”?* “proper registry,’”°’ “proper repair,’’®® 
“proper representative,”*® “proper residence,”’** 
“proper safeguard,”4? “proper state of repair,”** 
‘proper system of appeals,”*4 “proper time,’’*® 
“proper title,”4® “proper to be allowed by the com- 
missioners,” +” “proper tool,”+® “proper tools or im- 
plements of a farmer,”4® “proper treatment,’’°° 
“proper use,’’®! “proper village purpose,’’®? “proper 
warning,’®3 “proper working order,’®* ‘proper 
writ,”>> “their proper county,”°® “without proper 


PROPER—PROPERLY 


derstood as meaning the opposite of “negligently.” 
It may be definite and specific when used in connec- 
tion with a definite subject matter;7° or, as used, 
it may be unnecessary.‘? 

Phrases: “Properly acknowledged,”?? “properly 
and legally authenticated,”** “properly cleansed,’’‘* 
“properly constructed,”’*> ‘properly covered,’’*® 


“properly docketed,’*7 “properly equipped,” * “prop- 


erly executed,”*® “properly filed,”*° “properly guard- 
ed,’*! “properly handled and transported,’*®? “prop- 
erly heating,’’®? “properly heat the said building,’’** 
“properly made,”*®> “properly operated,’’*® “properly 
overhauled,’’* “properly placed,”®* “properly 


lodging or accommodation.”’>? 


PROPERLY.°** 


law ;°1 correctly ;®? fitly ;° 
suitably ;°° with propriety.°7 


not the exact synonym of “legally.”°® 


31. The Cleeve v. The Prince Ru- | 
pert, (Can.) [1917] 3 WestWkly 957, 
959, [1918] 1 WestWkly 345 [cit Bryce 
Vv. Canadian Pac. R. Co., 13 B: C. 96, 
101, 6 WestLR 53]. 

32. Aspermont Drug Co. v. Crow- 
dus, Drug Co. (Tex. Civ. A.) 80 SW 
258, 259. 

33. See Competent 12 C. J. p 233 
mote 78 [a]. 

34. Arizona Corp. Commn. v. Her- 
alds of Liberty, 17 Ariz. 462, 154 P 
202. 

35. Clemons v. Millham, (Alta.) 
[1921] 2 WestWkly 96, 99. 

36. Webster Mfg. Co. v. Byrnes, 
(Cal.) 280 P 101. 

37. Hx 'p;:. Jennings; 91. Tex. Cr. 
612, 240 SW 942, 22 ALR 1351. 

38. Wallace v. Flewin, 11 B. C. 328, 
2 WestLR 13. 


39. Harris v. Ake, 252 Fed. 884; 
State v. Milwaukee Electric R., etc., 
Co., 165 Wis. 230, 161 NW 745; Mad- 


ison v. Southern Wisconsin R. Cox, 
156 Wis. 352, 146 NW 492, 10 ALR 

910. 
40. Zaegel v. Kuster, 51 Wis. 31, 
State v. Dodge County, 56 Wis. 


39, 7 NW 781. 
41. 
79, 86, 13 NW 680. 


42. See Master and Servant §§ 523- 
529. 
43. Woodifield v. Bond, [1922] 2 


Ch. 40, 50. 

44. Boise-Payette Lumber Co. v. 
McCarthy, 31 Ida. 305, 170 P 920. 

45. City Nat. Bank v. Merchants’, 
ete., Nat. Bank, (Tex. Civ. A.) 105 Sw 
338: Missouri, etc., R. Co. v. Stan- 
field, 40 Tex. Civ. A. 385, 90 SW 517, 
518 (as equivalent to “reasonable 
time’). See Reasonable Time [33 Cyc 


See Latta v. Clifford, 47 Fed. 
614, 618; Knight v. Lawrence, 19 
Colo. 425, 36 P 242 (erroneously used 
in statute instead of ‘‘paper title’). 

47. Saginaw Second Nat. Bank vy. 
Gamble, 227 Mich. 31, 37, 198 NW 340. 

48. Baker v. Maxwell, 183 Iowa 
1192, 168 NW 160, 2 ALR 814 (any tool 
or instrument which is usually adapt- 
ed to the employment in question). 

49. Meyer v. Meyer, 23 Iowa 359, 
875, 92 AmD 432 (only ordinary and 
usual tools of husbandry). See Ex- 
emptions § 87. 

50. Hoover v. McCormick, 197 Ky. 
509, 247 SW 718. 

5l. See supra text and note 60. 

52. Gaynor v. Port Chester, 230 N. 
Y. 210, 217, 129 NE 657 (legalized vil- 
lage purpose). 

53. See supra note 53. 

54. State v. Louisville, etc., R. Co., 
177 Ind. 553, 96 NE 340, 348, AnnCas 
1914D 1284. 

55. Densmore v. Hail, 109 Me. 438, 
84 A 983, 985. 

56. Knight v. Gallaway, 42 Wash. 
413, 85°P 21, 22. 

57. Warwick v. Graham, [1899] 2 
(yy dss alle 


eee a a ae a ena ne nee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


An adverb,°® meaning in a prop- 
er manner,°° that is, in the manner prescribed by 
rightly ;°4 
It has been said to be 


‘ planked or timbered on the surface, 
“Droperly recorded,”® 
“properly riding,” ?? 
“properly shod,’®* “properly submitted,”®® “proper- 
ly sworn;’’®7 also, 


visioned,’’?® 
pain,,?2 
strictly ;°° 


It may be un- 


58. See Proper ante. 

“Improperly” 31 C. J. p 261. 

59. State v. Rodgers, PiTs Ind. 25, 
93 NE 223, 225. 

60. Johnson v. Schimpf, 91 Cal. A. 
26, 266 P 597, 600; Matter of Norton, 
75 Misc. 180, 134 NYS 1030, 1032: 
Texas Employers’ Ins. Assoc. v. 
Wright, (Tex. Civ. A.) 29% SW 764. 

61. Matter of Norton, 75 Misc. 180, 
134 NYS 1030, 1032. 

62. Texas Employers’ Ins. Assoc. 
v. Wright, (Tex. Civ. A.) 297 SW 764. 

63. Johnson v. Schimpf, 91 Cal. A. 
26, 266 P 597, 600; Texas Employers’ 
Ins. Assoc. v. Wright, (Tex. Civ. A.) 
297 SW 764. 

64. Johnson v. Schimpf, 91 Cal. A. 
26, 266 P 597, 600. 

65. Johnson v. Schimpf, supra. 

66. Johnson vy. Schimpf, supra; 
Texas Employers’ Ins. Assoc. v. 
Wright, (Tex. Civ. A.) 297 SW 764. 

[a] As applied to machinery 
“properly guarded’ means “suitably 
guarded.” Kokesch v. Excelsior Pow- 
der Mie. Co.; 16 FE: (2a). 5740 575: 
Gross v. Hagle Wheel Mfg. Co., 252 
Pa. 361, 97 A 457; Shannon v. Carne- 
gie Steel Co., 244 Pa, 346, 91 A 357; 
Wagner v. Standard Sanitary Mfg. 
Co., 244 Pa, 310, 91 A 358. See Master 
and Servant §§ 523-529. 

67. Texas Employers’ Ins. Assoc. 
v. Wright, (Tex. Civ. A.) 297 SW 764. 

68. Matter of Norton, 75 Misc. 180, 
134 NYS 1030, 1033. 

69. See Southern R. Co. v. De Pauw, 
(Ind. A.) 90 NE 27, 29 (as used in in- 
terrogatory),. 

70. State v. Louisville, ete., R. Co., 
177 Ind. 553, 96 NE 340, 343, "AnnCas 
1914D 1284. But see McCoy v. Wolf 
Co., 235 Pa. 571,-84 A 581, 582 (“‘prop- 
erly guarded” as a relative term). 

71. See State v. Louisville, etc., R. 
Con elit Ind’ "553." 96" NB) 340, 343, 
AnnCas1914D 1284 (where a statute 
provides that a locamotive be prop- 
erly equipped with an automatic de- 
vice for ringing the bell, a locomotive 
so equipped “is necessarily ‘properly’ 
equipped”). 

Surplusage and unnecessary matter 
see Statutes [36 Cyc 1127]. 

10 Ava: 


72. Jackson v. Kirksey, 
547, 551, 18 S 304. 

73. In re Fowler, 4 Fed. 303, 311, 
18 Blatchf. 430. 


ri 74 Campbell v. Gates, 10 Pa. 483, 
85. 
75. Horton v. Louisville, ete., R. 


Co., 161 Ala. 107, 49 S 428, 426. 
76. Kirchoff v. Hohnsbehn Cream- 
ery Supply Co., 148 Iowa 508, 123 NW 


PALIN ylee 
77. Jones v. Danforth,+ 71 Nebr. 
RCo: 


130, 98 NW 668, 670. 
78. State v. Louisville, etc., 
177 Ind. 553, 96 NE 340, 343, AnnCas 
1914D 1284. 
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CROSS REFERENCES 


4ctions relating to or affecting property: 
Abatement and revival of actions affecting person and 

real property see Abatement and Revival §§ 457-467. 

Accrual of right of action as dependent on title or pos- 

session see Limitations of Actions § 187. 

Affected by: 

Execution and enforcement of judgment in suits to 
enforce mechanics’ liens see Mechanics’ Liens §§ 
TOO at, | Os 

Judgment in actions against partners see Partner- 
ship § 559 

Judgment lien see Judgments § 895 

Levy of attachment see Attachment §§ 427-446. 

Appeals from judgments concerning land see Appeal 

and Error §§ 179-182. 

Attachment see Attachment §§ 350-395. 
Costs, liability for, in general see Costs § 733 et seq. 
Bquitable relief against mistake in description of 

property or estate see Equity § 68. 

Establishment of title evidenced by lost or destroyed 

record see Records [34 Cyc 611]. 

Evidence: 

As to ownership of lost goods see Finding Lost 
Goods §§ 16, 18, 19, 21. 

In action for loss of, or injury to, property see 
Damages § 336. 
£: 


Declarations against interest relating to land and 
conveyances thereof see Evidence §§ 528, 529. 

Title, ownership, or possession see Evidence § 64. 
Value see Evidence § 117. 

Parol evidence as to contract of or for sale see Evi- 
dence §§ 1473, 1474. 

To identify see Deeds § 491; Evidence § 283. 

Exemption from creditors’ suits see Creditors’ Suits 
§ 76 


Forcible entry and detainer, right to maintain action 
of to recover possession see Forcible Entry and 
Detainer § 43. 

Foreclosure, provisions as to sale of, in judgment or 
decree of foreclosure see Mortgages §§ 740, 998. 
Fraudulent removal or disposition as ground of ar- 

rest in civil action see Arrest §§ 94, 102, 108. 

Heirs or distributees, actions by, relating to personal 
property see Descent and Distribution §§ 180, 181. 

Injunctions, property and conveyances as subject of 
protection and relief by see Injunctions § 142. 

Instructions as to measure of damages a injury to 
property see Damages §§ 263, 265, 276, 


Judgment in actions relating to property, ohuek as - 


bar see Judgments §§ 11738, 1174. 


Actions relating to or affecting property:—Continued. 


Jurisdiction: 
Deve otaRe by value of property in suit see Courts 
§ 


Effect of ownership of property within state or ju- 
risdiction of the person see Courts §§ 42, 44, 82. 

Exclusive or concurrent jurisdiction of equity in 
suits involving property rights see Equity §§ 37— 
39, 48) 44128. 

In proceedings for eta see Justices of the 

rah te Soon §§ 66, 68, 


Actions: 
er Phe age for injuries see Justices of the Peace 


65. 
Involving title to real property see Justices of 
the Peace § 66. 
Equity for recovery of property or rights therein 
see Equity §§ 36, 37, 39, 76, 82, 93, 129. 
Probate courts to ‘determine title to property see 
Courts § 428. 

Levy of attachment see Attachment §§ 396, 476. 

Lien of attorney on land in litigation see Attorney 
and Client §§ 385-394. 

Limitations: 

Application of general statutes of atpel faiein to re- 
covery see Limitations of Actions § 5 
As affected by concealment see Tinvitaticns of Ac- 
tions § 350. 

Necessity of raising question as to ownership or con- 
trol of property in trial court see Appeal and Error 
§§ 580-950. 

Ownership: 

As affecting: 
Application of property to judgment in supple- 
mentary proceedings see Executions §§ 939, 940. 
Exemption see Exemptions § 144. 
San of property to execution see Executions 


At time of death as related to appraisal and inven- 
tory as assets of estate see Executors and Ad- 
ministrators § 358. 
Or rights as affecting garnishment thereof see Gar- 
nishment §§ 121, 182, 183. 
Possession as evidence of erueeaty of bills and notes 
see Bills and Notes § 13 
Presumption of ownership eS Evidence § 65. 


_ Previous decision as cooing, as to rules of prop- 


erty see Courts § 342 
Subject: 
aa interpleader see ‘Interpleader 38. GC. Je p41 8) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 
= 
> 


Actions relating to or affecting property:—Continued. 
Subject :—Continued. ; 
To:—Continued. 

Action of ejectment see Ejectment 19 C. J. p 1021. 

Attachment in justices’ courts see Justices of the 
Peace §§ 172, 174. 

Attachment or garnishment by or against firms 
or partners see Partnership § 508. 

Execution see Executions § 42 et seq;. Executors 
and Administrators § 1256; Justices of the 
Peace § 342. 

Garnishment see Garnishment §§ 213, 231; Jus- 
tices of the Peace § 205. 

Levy on execution of mortgage foreclosure judg- 
ment or decree see Mortgages §§ 1787, 1788. 

Lien obtained by creditor’s suit see Creditors’ 
Suits § 189. 

Partition see Partition §§ 2-4. 

Remedy by creditor’s suit see Creditors’ Suits § 
62 et seq. 

Submission of controversies see Arbitration and 
Award §§ 13-128. 

Title acquired by officer to property taken under ex- 
ecution see Executions §§ 292, 293. 

Title and possession as affecting right: 


Of action: 
BY. writ of entry see Entry, Writ of 20 C. J. p 1276. 
or: 
meee see Trover and Conversion [38 Cyc 
S) 5 


Flowing lands see Waters [40 Cyc 685]. 

Forcible entry and detainer see Forcible Entry 
and Detainer § 43. 

Trespass see Trespass [38 Cyc 1004]. 

hte 


Detinue see Detinue §§ 7, 8. 

Ejectment see Ejectment § 11. 

Negotiable instrument see Bills and Notes § 
1069. 

Trespass to try. title see Trespass to Try Title 
[38 Cyc 1194]. 


oF 

Quiet title see Quieting Title [32 Cyc 1328]. 

RET personal property see Replevin [34 Cyc 
357]. 

Of attachment see Attachment §§ 365-367. 

To: 


4h 


Bring real action see Real Actions [33 Cyc 1542, 
1549]. 
“Mechanic’s lien see Mechanics’ Liens §§ 26, 27. 
Possessory warrant see Possessory Warrant 49 
Cade p LLLO: 
Title of third person: 
Claiming property taken under execution see Ex- 
ecutions § 505. 
To real estate as ground of appeal see Appeal and 
Error §§ 176, 256. 
Use of one’s own property, injury to another see 
Actions § 59. 
Value: J 
- Affecting jurisdiction regardless of amount claimed 
see Appeal and Error §§ 214, 215, 243, 244. 
Of property claimed as affecting jurisdiction of ap- 
pellate court see Appeal and Error §§ 187-189. 

Civil law rules of property see Modern Civil Law §§ 212— 
294. 

Crimes and punishments with regard to property see 
Arson §§ 7-22; Conspiracy §§ 53, 55; Embezzlement §§ 
3, 5, 6, 8; False Pretenses §§ 1, 2, 7, 8; Forgery §§ 
36-41; Fraudulent Conveyances §§ 873-878; Larceny 
§§ 2, 3, 7, 11, 218; Malicious Mischief §§ 2, 6, 20-23; 
Receiving Stolen Goods [34 Cyc 513]; Robbery [34 
Cyc 1795). 

“Income” as property: 

Generally see Income § 2 text and notes 97-99. 
In relation to: 
Federal income taxes see Internal Revenue §§ 44, 47. 
State income taxes see Taxation [37 Cyc 766 note 
97). 

Injuries to property: 2 

Arrest in civil action for injury to property see Ar- 
rest § 94. 
By animals see Animals §§ 391-483. 


Conspiracy to injure property or business see Con- 


spiracy § 114. : f } 

Constitutional guaranty against deprivation of prop- 
erty without due process of law see Constitutional 
Law § 961 et seq. : 

Damages for injuries to, or detention of, property see 
Damages §§ 146, 182-184, 275-277. 

Fires caused by railroads see Railroads [33 Cyc 1325 


et seq]. 
From mining operations see Mines and Minerals §§ 
899-908, 909. 


Injuries to: 
Animals by railroad see Railroads [33 Cyc 1161]. 
Bridges see Bridges § 115. c 
Personalty from land taken under eminent do- 
main proceedings, grounds for compensation see 
Bminent Domain §§ 245, 247. 
Anterest on damages for injuries to property see 
Damages §§ 136, 137, 144. 


PROPERTY [50 C.J.] 727 


Injuries to property:—Continued. 


Liability of army officer for seizure or destruction of 
property see Army and Navy § 220. 

Limitations applicable to torts see Limitations of Ac- 
tions §§ 107-121, 248-262. 

Measure of damages for wrongful levy of attach- 
ment upon land see Attachment §§ 1318, 1319. 

Property included in compensation clauses of mob and 
riot statutes see Counties §§ 275, 276; Municipal 
Corporations §§ 1739-1743. 

Trespass see Trespass [38 Cyc 1186]. 


Nature, subjects, and incidents of estates or interests: 


Abandonment see Abandonment § 14. 
Accession see Accession 1 C. J. p 382. 
Affected by public improvements see Municipal Cor- 
porations §§ 2268, 2269, 2281, 2290. 
Appropriation under eminent domain proceedings see 
Eminent Domain §§ 59, 67, 69-71, 73-75 et seq. 
As Has of estate see Executors and Administrators 
0 . 
Award as to title to property see Arbitration and 
Award § 354. 
Compensation: 
For taking personal property for public use see 
Eminent Domain § 130 et seq. 
Of soldier for property. loss see Army and Navy § 
216 note 57 [a] (2). 
Confusion see Confusion of Goods 12 C. J. p 490. 
Constitutionality of act perfecting title to real prop- 
erty see Constitutional Law §§ 275, 798-802. 
Constitutional prohibition against deprivation with- 
out due process of law see Constitutional Law § 962. 
Dedication see Dedication 18 C. J. p 34. 
Destruction of property or prohibition of its use see 
Eminent Domain § 138. 
Escheat see Escheat 21 C. J. p 847. 
Estoppel to assert title or claim on property see Es- 
toppel §§ 28, 29, 35-387, 39. 
Fan ding: best goods see Finding Lost Goods 25 C. J. 
p 1134. 3 
pining see Bailments § 15. 
n: 
Dead bodies see Dead Bodies 17 C. J. p 1136. 
po hog lee ae liquors see Intoxicating Liquors §§ 324, 


3 ! 
Records of notary see Notaries § 37. 
Says or teemberahip in an exchange see Exchanges 
§ 35-39. 
Insurable interest in property see Fire Insurance 26 
Cc. J. p 1; Marine Insurance § 3 
Liable: - 
For assessment for drains see Drains §§ 210, 212- 
Palsy 7-Ble 
0: 


Assessments and special taxes for levees see 
Levees and Flood Control §§ 53, 55, 56. 
Assessments for benefits for public improvement 
see Municipal Corporations § 2871. 
Life estates in personal property see Estates § 76. 
Lost: : 
Goods, finding see Finding Lost Goods 25 C. J. p 
1134 


Instruments see Lost Instruments 38 C. J. p 247. 
Medium of payment of bills and notes see Bills and 
Notes § 801. 
Minerals see Mines and Minerals 40 C.,J. p 717. 
News as property see Copyright and Literary Prop- 
erty §§ 21, 102. 
Ownership of: 
Homestead property see Homesteads §§ 134, 135, 143, 
146, : 
Improvements see Improvements § 3. 
Mortgaged property see Mortgages § 154 et seq. 
Partition fences see Fences § 4. 
Right: 
Of consortium see Husband and Wife § 19. 


To's 
DrcEiE: office see Religious Societies [34 Cyc 
1131]. 
Maritime lien, as affected by ownership of ves- 
sel see Maritime Liens §§ 12-17. 
Offide see Officers § 212 et seq. 
Own mines see Mines and Minerals § 440 et seq, 
Take seaweed see Navigable Waters §§ 139, 158. 
Slander of property or title see Libel and Slander § 
591 et seq. 
Stranded on shore or thrown up by sea, ownership 
see Navigable Waters § 158. 
Subject: : 
Of 
' Appropriation see Eminent Domain § 75 et seq. 
Demise see Landlord and Tenant §§ 5, 9, 11. 
Lien, or to which lien attaches see Attorney and 
Client § 385; Landlord and Tenant §§ 1423-— 
1425; Liens § 31; Mechanics’ Liens § 18 et seq; 
Mines and Minerals § 850. 
FEO: 
Assessments for public improvement see Municipal 
Corporations §§ 2865, 2867, 2869, 2871. 
Attachment for rent see Landlord and Tenant $3 


B74, 1375. 
Distress see Landlord and Tenant §§ 1619, 1626, 
1629, 1724. 
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Nature, subjects, and incidents of estates or interests: 
—Continued. 
Subject:—Continued. 
To:—Continued. 
Dower see Dower §§ 31, 32, 34. 
Forfeiture see Customs Duties § 324; 
feitures and Penalties §§ 38, 39. 
Receivership see Receivers 34 Cyc 44]. 
Seizure and forfeiture see Intoxicating Liquors 
§§ 61, 360, 362, 562. 
Taxation: 
In general see Taxation [37 Cyc 672]. 
By municipal corporation see Municipal Cor- 
porations § 4317. 
oa in navigable water see Navigable Waters §§ 161, 


Fines, For- 


Personal property: 

Abandonment see Abandonment § 13. 

Accession see Accession 1 C. J. p 382. 

Administration and distribution of personal estate 
of decedent see Descent and Distribution §§ 8, 12; 
Executors and Administrators 23 C. J. p 984. 

Alien ownership see Aliens §§ 34-36. 

Bills and notes, and negotiable instruments see Bills 
and Notes § 801. 

Collateral security see Pledges §§ 18-21. 

Confusion see Confusion of Goods 12 C. J. 490. 

Conversion see Trover and Conversion [38 Cyc 2011]. 

Conversion into realty see Conversion § 21. 

Delivery and acceptance as accord and satisfaction see 
Accord and Satisfaction § 9. 

Description and ownership of see Indictments and 
Informations § 275. 

Fish see Fish 26 C. J. p 593. 

Game see Game 27 C. J. p 941. 

Hiring see Bailments § 15. 

Injuries see Trespass [38 Cyc 1175]. 

Legacies see Wills [40 Cyc 951]. 

Literary property see Copyright and Literary Prop- 
erty §§ 4-68. 

Lost see Finding Lost Goods 25 C. J. p 1134; 
struments 38 C. J. p 247. 

Mortgage see Chattel Mortgages 11 C. J. p 387. 

Offenses involving see Embezzlement 20 C. J. p 405; 
Extortion 25 C. J. p 232; Palse Pretenses 25 C. J. 
p 582; Larceny 36 C. J. p 721; Receiving Stolen 
Goods [34 Cyc 513]; Robbery [34 Cyc 1795]; Threats 
[38 Cye 289]. 

Particular species of property see Animals §§ 280- 
290; Charities 11 C. J. p 297; Copyright and Lit- 
erary Property 13 C. J. p 936; Crops 17 C. J. p 378; 
Fixtures 26 C. J. p 649; Franchises §§ 1-4; Good 
Will 28 C. J. p 729; Improvements 31 C. J. p 305; 
Intoxicating Liquors §§ 324-341; Logs and Logging 
38 Cc. J. p 138; Patents § 8; Shipping [36 Cyc 25]; 
Trade-Marks and Trade Names [38 Cyc 680]. 

Partition see Partition § 53 et seq. 

Remedies for recovery see Detinue 18 C. J. 
Possessory Warrant 49 C. J. p 1110; 
Cyc 1342]. 

Sales see Sales [35 Cyc 1]. 

Shares of corporate stock as see Corporations §§ 
752-1032. 

Specific performance of contracts involving see Spe- 
cific Performance [36 Cyc 554}. 

Subject: 
Of: 


Lost In- 


p 98is 
Replevin [34 


Inspection see Inspection §§ 4, 5. 
Pawn see Pawnbrokers § 20. 
Pledge see Pledges §§ 18-21. 
To lis pendens see Lis Pendens §§ 9, 15, 16. 
Subsequently severed from realty see Chattel Mort- 
gages § 170. 
Taxation see Taxation [37 Cyc 781]. 
Property of particular persons or classes of persons and 
government property: 
Absentees see Absentees §§ 4-8. 
Alien ownership see Aliens §§ 10-16, 34-36. 
Bastards see Bastards §§ 39-56. 
Child, possession and control of see Parent and Child 
2, 4-33. 
Colleges or universities see Colleges and Universi- 
ties §§ 14-18. 
Community property see Husband and Wife §§ 1069- 
1074. 
Convict see Convicts § 8 
Corporate property see Corporations § 7. 
Counties see Counties § 216 et seq. 
Covered by guardianship bonds see Guardian and 
Ward § 485. 
District of Columbia see District of Columbia §§ 
35-38. 
Governmental control and title to public property see 
International Law §§ 31, 34, 
Husband or wife affected by divorce see Divorce §§ 
770-788. 
Included in release of dower see Dower §§ 178-180. 
Indians see Indians §§ 32, 41-43, 110, 111, 114, 151. 
Infants see Infants 31 C. a p 97 8. 
Insane persons see Insane Persons §§ 432, 435, 490. 
Joint-stock companies see Joint Stock Companies § 
idk, 
Juror, ownership as qualification of see Juries §§ 190, 
UG)il- 
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Property of particular persons or classes of persons and 

government proverty:——Continued. 

Municipality see Municipal Corporations § 2081 et seq. 

Officers, ownership as qualification to hold office see 
Officers § 42. 

Ownership of improvements by tenant, right of re- 
moval see Landlord and Tenant § 827. 

Partnership see Partnership § 209. 

Paupers, as giving settlement under poor laws see 
Paupers § 56. 

Person arrested charged with crime see Arrest §§ 
74, 75. \ 

Poor law districts see Paupers § 31. 

Power of consul to protect property rights see Am- 
bassadors and Consuls § 35. 

Powers of foreign corporations relating to see Cor- 
porations §§ 48, 3922-4159. 

Power to deal in real estate see Joint Stock Com- 
panies § 53. 

ot erie: disposition of by state see Constitutional Law 

1099%. 

Railroads see Railroads [33 Cyc 1]. 

Religious societies see Religious Societies [34 Cyc 
1149]., 

Rights of widow in personal property of decedent 
see Descent and Distribution §§ 81-83, 96. 

Separate property of married women see Husband and 
Wife. §§ 43, 50, 71, 735°835=5i5. 

Spendthrifts see Spendthrifts [36 Cyc 799]. 

States see Public Lands post; States [36 Cyc 820]. 

prepare, ppoeeeston. and control of see Parent and 
Child § 1 

Subject to ee by curtesy see Curtesy § 23. 

Territories see Territories [38 Cyc 191]. 

Town see Towns [38 Cyc 633]. 

United States see Public Lands post; 
[39 Cye 728]. 

ee incorporated association see Associations 
§§ 32, ' 

Voter, ownership as qualification of voters see Elec- 
tions § 36 


United States 


Real property: 


Abandonment see Abandonment §§ 7, 14. 

Abstracts of title see Abstracts of Title 1 C. J. p 365. 

Adjoining landowners see Adjoining Landowners 1 
Cr Je pt 1206" 

Administration and distribution of decedent’s proper- 
ty see Descent and Distribution 18 C. J. p 795; Ex- 
ecutors and Administrators 23 C. J. p 984. 

AG vere possession see Adverse Possession 2 C. J. 
Distt 

Alien ownership see Aliens §§ 10-33. 

Boundaries see Boundaries 9 C. J. p 145. 

Burial lots see Cemeteries §§ 22—30. 

Common lands see Common Lands 12 C. J. p 158. 

Conversion into personalty see Conversion §§ 25-46. 

Conveyance see Deeds 18 C. J. p 135; Fraudulent Con- 
veyances 27 C. J. p 395; Vendor and Purchaser [39 
Cye 1128]. 

Covenants see Covenants 15 C. J. p 1204. 

Dedication see Dedication 18 C. J. p 34. 

Devises see Wills [40 Cye 951]. 

 Nscheat see Escheat 21 C. J. p 847. 

Estates or interests in general see Curtesy 17 C. J. 
p 412; Dower 19 C. J. p 448; Easements 19 C. J. p 
856; Estates 21 C. J. p 906; Ground Rents 28 C. J. 
p 832; Homestead see Homesteads §§ 90, 91. 

Exchange see Exchang'e of Property §§ 5, 7, 25, 48. 

Future interests see Perpetuities 48 C. J. p'929. 

Improvements of see Improvements 31 C. J. p 805. 

Indian lands see Indians § 43 et seq. 

Joint or common ownership see Joint Tenancy 33 C. 
J. p 900; Tenancy in Common [38 ee th 

Judicial sale see Judicial Sales 35 C. J. 

Lease see Landlord and Tenant 35 C. se Coe 

Levy on real property see Attachment § 7319. 

Licenses in respect of real property see Licenses §§ 
List lige 

Measure of damages for injuries to see Damages § 147. 

Mortgage see Mortgages §§ 564-652. 

Particular species of property see Crops 17 C. J. p 
378; Easements 19 C. J. p 856; Fixtures 26 C. J. p 
649; Ground Rents 28 C. J. p 832; Improvements 
Bil Gy a. p 305; Mines and Minerals §§ 74,105; Party 
Walls 47 C. J. p 1321; Public Lands post. 

Partition see Partition § 54. s 

Partnership real estate see Partnership § 188. 

Perpetuities see Perpetuities 48 C. J. p 929. 

Powers see Powers 49 C. J. p 1244. 

Public lands see Public Lands post. 

Registration of land titles see Records [34 Cyc 597]. 

Remedies to establish ownership or recover posses- 
sion see Assistance, Writ of 5 C. J. p 1315; Bject- 
ment 19 C. J. p 1021; Entry, Writ of 20 C. J. p 1276; 
Quieting Title [32 Cyc 1296]; Real Actions £33 Cye 
1541]; Trespass to Try Title [38 Cyc 1191]. 

Rights and remedies of adjoining owners see Ad- 
POPLINE eka ONDE §§ 15-25; Party Walls 47 C. 
Je Dy Ls20 

Specific performance of contracts involving see Spe- 
cific Performance [36 Cyc 552]. 

Taking for public use see Constitutional Law § 1060; 
Eminent Domain § 34. 


c 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


J 


i §§ 1-2] 
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Transfers:—Continued. 


Taxation see Taxation [37 Cyc 774]. 
ee ale ea pasar Forcible Entry and Detainer 
hae ; egligence §§ 132, 134, 136; - 
pass [38 Cyc 985]. 8 isons 
Sen occupation see Use and Occupation [39 Cyc 


Transfers: 


Acknowledgment of conveyance of see Acknowledg- 

ae §§ 4-42. 
jienation of city property see Municipal rati 
sg 3097, 2098. p y pal Corporations 

Assignability see Assignments §§ 7-60. 

Assignments for benefit of creditors see Assignments 
for Benefit of Creditors §§ 26, 27. 

Constitutionality of act providing for sale of prop- 
erty see Constitutional Law § 459. 

Conveyance see Deeds 18 C. J. p 135. 

Conveyances of ward’s propert by guardian see 
Guardian and Ward §§ 219, 222. 

Covenants see Covenants 15 C. J. p 1204. 

Deeds see Deeds 18 C. J. p 135. 

Delivery and acceptance as accord and satisfaction see 
Accord and Satisfaction § 16. 

Delivery of deed as dispensing with delivery of prop- 
erty see Deeds §§ 128, 129. 

Descent and distribution see Descent and Distribution 
18 C. J. p 795. 

one in bequest or devise see Wills [40 Cyc 

Dissolution of corporation by transfer of property’ see 
Corporations § 3730. 

Fraudulent transfers see Fraudulent Conveyances 27 
(Cs AIRE 

Gift causa mortis see Gifts §§ 92-142. 


Implication of delivery from acts of ownership by 
buyer of goods sold under verbal contract see 
Frauds, Statute of § 273. 

Inheritance: 

By, through, or from: 
Adopted child see Adoption of Children §§ 128, 
LAO LS Olio 
Bastards see Bastards §§ 50-55. 
Or purchase by alien see Aliens §§ 10-33. 
Lease of: 
Personal property see Landlord and Tenant § 9. 
pee ald see Landlord and Tenant 35 C. J. 
p ; 
Lottery transactions in conveyance see Lotteries §§ 


Mortgage see Mortgages §§ 653-739. 

Ownership by seller of commodity sold, effect in’ de- 
termining invalidity of sale as gambling contract 
see Gaming § 271. 

Pledge see Pledges §§ 155-168. 

Beles property see Attachment § 363; Executions §§ 

Receipt for property in general, parol evidence see 
Evidence § 1520. 

Release of title as consideration for contract see Con-' 
tracts § 150 et seq. 

Sale see Sales [35 Cyc 1]; 
Cy.c 1128]. 

Sale of real property held under attachment see At- 
tachment §§ 784, 785. 

Suspension of absolute power of alienation see Per- 
petuities 48 C. J. p 929. 

Transfer of title as between parties to exchange of 
personalty see Exchange of Property 23 C. J. p 184. 


Vendor and Purchaser [39 


Gift inter vivos see Gifts §§ 5-91. 


I. DEFINITION AND NATURE 


[§ 1] A. As Descriptive or Qualitative Term. In [§ 2] B. In Law*—1. Generally. The term “prop- — 
its descriptive or qualitative sense, the term “prop- | erty” is, in law, a generic term of extensive applica- 
erty” has been defined as a peculiarity, peculiar na- | tion.® It is a term of large import,® of broad‘ and 
ture or quality, any character always present in an | exceedingly complex meaning,’ of the broadest® and 
individual or a class; any essential attribute; a pe- | most extensive signification,!® a very comprehensive 
culiar quality, or a distinguishing quality, charac- | word,!! and is the most comprehensive of all terms 
teristic, or mode of any substance; a peculiarity; | which ean be used.t? The term is often called “no- 
also, a permanent or necessary quality. Property | men generalissimum,”!* and is employed to signify 
is that which is peculiarly one’s own, that which be- | any valuable right or interest protected by law,14 
longs to, or is characteristic of, an individual.® and the subject matter or things in which rights or 


284 mem, 60 L. ed. 485 mem)]; Glea- 


Nevada Irr. Dist., 
son v. Thaw, 185 Fed. 345, 107 CCA 


Larisa v. Tiffany, 42 R. I. 


(Cal.) 27 9a P28; 


Pee des eOr CONC. aven uVereUul 
148, 105 A 


Fruit Products Co., 57 App. (D. C.) 


263, 20 F. (2d) 279 [quot Century D.]. 
aie, née. CO”8 TNE Vv. “HVverett 
Fruit Products Co., supra [quot New 
Standard D.]. 
3. Encyclopedia Britannica. 
4. Property at civil law see Mod- 
ern Civil Law §§ 212-294. 
Personal rights distinguished see 


Constitutional Law § 988; Equity § 
135; Injunctions § 430; Torts [38 
Cyc 496 note 68]. 

Sat, Sia ere Danner, 192 Wed: 


572. 

Cal.— McKeon v. Bisbee, 9 Cal. 137, 
70 AmD 642; Los Angeles Pac. Co. 
v. Hubbard, 17 Cal. A. 646, 121 P 306. 

Fla.—Tatum Bros. Real HEst., etc., 
Co. v. Watson, 92 Fla. 278, 109 S 623, 
626 [cit Cyc]. 

Ill.—Primm vy. Belleville, 59 M11. 
142. 

Ilowa.—Bates v. Robinson, 8 Iowa 
318, 320; Bates v. Robinson, 8 lowa 
318 


Ky.—Com. v. Morrison,, 2. A. K: 
Marsh. 75. 
N. C.—Adams v. Jones, 59 N.C. 221, 
223. , 
is.—Russell v. Ralph, 53 Wis. 


WwW 
328, 10 NW 518. : 

[a] Source.—(1) The term is de- 
rived from the Latin word ‘‘proprius” 
meaning belong to one; one’s own. 
Thompson v. Kreutzer, 112 Miss. 165; 
72 S 891. (2) The Latin word “pro- 
prietas’ (formed from “proprius,” 
meaning “one’s own,” possibly de- 
rived from “prope,” meaning ‘‘near’’) 
in post-Augustan times was extended 
to ownership and rights of posses- 
sion. PEncyclopedia Britannica. 

6. Kuter v. Michigan Cent. R. Co., 
14 F. Cas. No. 7,955, 1 Biss. 95; Ray- 
mer v. Tax Comr., 239 Mass. 410, 132 
NE 190. 

7. Samet v. Farmers’, etc., Bank, 
247 Fed. 669, 159 CCA 571 [aff 243 
Fed. 203]; Yuba River Power Co. v. 


WSOe 

8. Larisa v. Tiffany, supra; Coon- 
ey v. Lincoln, 20 R. I. 183, 37 A 1031. 

9. Samet v. Farmers’, etc., Nat. 
Bank, 247° Meds 669; 159 (CCA, 571; 
Townsend v. Ashepoo Fertiliser Co., 
212 Fed. 97, 128 CCA 613 [certiorari 
den 238 U. S. 619 mem, 35 SCt 601 
mem, 59 L. ed. 1492 mem]; 


Nickerson, 123 Me. 11, 121 A _ 86; 
Knudson v. Knudson, 128 Or. 635, 
275 P 663; Earle v. Maxwell, 86 S. C. 


1, 67 SE 962, 138 AmSR 1012. 

1030: » Sim pre .Comingore, 96 
Fed. 552 [aff 177 U. S. 459, 20 SCt 701, 
44 L. ed. 846]. 

Ark.—Stevens v. State, 2 Ark. 291, 
35 AmD 72, 

Ga.—Fears v. State, 102 Ga. 274, 29 
SE 463. 

Tll.— Dixon v. Peo., 168 Ill. 179, 48 
NE 108, 39 LRA 116. 

Mo.—Crow v. State, 14 Mo. 237. 

N. Y.—Wynehamer v. Peo., 13 N. 


Nees ones Parker, £421: 

11. Wayne v. Hartridge, 147 Ga. 
127, 92 SE 937; Smith v. New York 
Consustasce Cos Loe ADDEr SON ay) 


419, 28 HowPr 277. 

12. Adams v. Jones, 59 N. C. 221; 
Fishburn v. Londershausen, 50 Or. 
363, 92 P 1060, 14 LRANS 1234, 15 
AnnCas 975; Jones v. Skinner, 5 L. J. 
Ch. 87; Re Lunness, 46 Ont. L. 320, 
17 OntWN 186, 51 DomLR 114; In re 
Cohen, 8 Ont. L. 143, 4 OntWR 1038, 8 
CanCrCas 251. 

Wie Once —Scranton Bev. VV beeler, 
N/A. 4d. oT OtAs 45M. ed. 1216), 
Presbrey v. Simpson, 290 Fed. 333, 
335 [cit Cyc]; Associated Press v. 
International News Sery., 245 Fed. 
244, 157 CCA 436, 2 ALR 317 [aff 248 
esse vio oe Set 6s, 67 Led 20d; 
In re Swanson, 213 Fed. 353; Wells 
v. Jersey City, 207 Fed. 871 [aff 219 
Fed. 699, 135 CCA 371 (writ of cer- 
tiorari den 239 U. S. 650 mem, 36 SCt 


‘toon Highway Comrs., 


463, 34 LRANS 894 [aff 196 Fed. 359, 
ILC IC CAM TON Catt 23 GEES woe mom Soe 

Zi, Loo ese Cam caliaals 
Tll.—Illinois Cent. R. Co. v. Mat- 
161 Ill. 247, 


43 NE 1100; Metropolitan City R. Co. 
ene mice. West (Divi Comes (anil: 

Iowa.—Groenendyke v. Fowler, 204 
Iowa 598, 215 NW 718; Wapsie Pow- 
er, ete., Co. v. Tipton, 197 Iowa 996, 
193 NW 643. 

Mass.—Williston Seminary We 
Hampshire County Comrs., 147 Mass. 
427, 18 NE 210; Boston, etc., R. Corp. 
v. Salem, etc., R. Co., 2 Gray 1. 

Mo.—MecAlister v. Pritchard, 287 
Mo. 494, 230 SW 66; Lawrence v. 
Hennessy, 165 Mo. 659, 65 SW 717; 
Wilson v. Beckwith, 140 Mo. 359, 372, 
41 SW 985; Farrar v. American Ex- 
press Co., (A.) 219 SW 989; State v. 
Barnett, 193 Mo. A. 36, 180 SW 458; 
Hauitab le, Hews vi, wins ICogivas sit 
Louis, ete., R. Co., 134 Mo. A. 48, 114 
SW 546. 

N.. Yo—Brooklyn City (Ri =Con vi 
Kings County Trust Co., 214 App. 
Div. 506, 212 NYS 3438 [aff 242 N. Y. 
531 mem, 152 NE 414 mem]; Caro v. 
Metropolitan Hl. R. Co., 46 N. Y. Su- 
per. 138, 164. 

Okl.—Southern Kansas R. Co. v. 
Oklahoma City, 12 Okl. 82, 69 P 1050. 

Or.—Knudson vy. Knudson, 128 Or. 
635, 275 P 663. 

Pa.—Rossetter v. Simmons, 6 Serg. 
& R. 452; George v. Pennsylvania R. 
Co., 47 Pa. Super. 520. 

S Dp.—Ewert v. Taylor, 38S: D. 124; 
160 NW 797. 

W. Va.—Fruth v. Charleston Bd. of 
Affairs, 75 W. Va. 456, 84 SH 105, 
LRA1915C 981. 

145° -See intras$: 3) 

“Interest” 33 C. J. p 261. 

“Right” [34 Cyc 1762]. 
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interests exist.15 


meaning.?7 


of the law.?° 


[§ 3] 2. As Right or Interest.?? 
its appropriate sense,?* in the broader sense,?* in 
legal conception,?® in a legal sense,?°® or in the strict 
legal sense,?7 the term “property” signifies valuable 
rights or interests protected by law.?§ 


Although it has been stated that 
“the accurate delimination of the concept property 
would afford a theme especially apposite for amplifi- 
cative philosophic disquisition,”?® there is also au- 
thority that dictionaries, as well as courts, have given 
the term “property” a well established and definite 
Property is a creation of law,*® an im- 
stitution of law,?® and in all its forms is a creature 


PROPERTY 


its incident.®% 
Primarily,?? in 


Thus the 


term is defined as any valuable right or interest con- 


15. See infra § 4. 

16. Gleason v. Thaw, 236 a S. 558, 
ase 85, SCt 287, 59 Ll. ed..71 

17. Groenendyke Vv. ponies 204 
Iowa 598, 215 NW 718. 

18. International News Serv. v. 
Associated Press, 248 U. S. 215, 246, 
39 SCti68; 63 L..ed. 211, 2 ALR 293 
(Holmes, ane concurring). 

“Property . . does not arise 
from value, although exchangeable. 

Property depends upon exclu- 
sion by law from interference.” In- 
ternational News Serv. v. Associated 
Press, supra [quot in part Boylston 
Coal Co. v. Rautenbush, 237 Ill. A. 

* 550, 560] (Holmes, J., concurring). 

19. Wynehamer v. Peo., 13 N. Y. 
878,1885) 2: Park. Cr, 421. 

“The foundation of property is not 
in philosophic or scientific specula- 
tions, nor even in the suggestions of 
benevolence or philanthropy. It is a 
simple and intelligible proposition, 
admitting, in the nature of the case, 
of no qualification, that that is prop- 
erty which the law of the land recog- 
nizes as such. It is, in short, an in- 
stitution of law, and not a result of 
speculations in science, in morals or 
economy.” Wynehamer v. Peo., 


pra. 

20. Oklahoma County v. Ryan, 107 
Okl. 278, 232 P 834; In re Indian Ter- 
ritory Illum. Co., 48 Okl. 307, 142 P 
997 [rev on other grounds 240 U. S. 
522,136 SCty 453, 60°. ed. 1779]. 

Legal recognition of subject mat- 
ter of property see infra § 7 text and 
note 4. 

21. Dominium in civil law see 
Modern Civil Law §§ 223-294. 

22. Jackman vy. St. Louis, ete. R. 
Co., 304 Mo. 319, 263 SW 230. 

23. Rigney v. Chicago, 102 Ill. ae 
Wilson v. Harris, 21 Mont. 374, 54 P 


su- 


46; Jaynes v. Omaha St. R. Co., 53 
Nebr. 631, 74 NW 67, 39 LRA 751, 
24. Transcontinental Oil Co. v. 


Emmerson, 298 Ill. 394, 181 NB cen 16 
ALR 507; ’Braceville Goal Co. Peo., 
147 Ill. 66, 35 NE 62, 387 AmSR 306, 22 
LRA 340° Groenendyke v. Fowler, 
204 Iowa 598, 215 NW 718; Wood vy. 
Security Mut. L. Ins. Co., 112 Nebr. 
66, 198 NW 5738, 34 ALR 712; Low v. 
Rees Printing Co., 41 Nebr. 127, 59 
NW 362, 43 AmSR 679, 24 LRA 702. 


25. McInnes v. McKay, 127 Me. 
110, 141 A 699. 
26. Shedd v. Patterson, 312 Iil. 


Sik; ve NE 5; Rigney v. Chicago, 102 
Ill. 6 

27... Tatum Bros. Real BHst., etc., 
Co. v. Watson, 92 Fla. 278, 109 8.623; 
Thompson v. Kreutzer, 112 Miss. 165, 
72 S 891; Fulton Light, etc., Co. v. 
State, 65 Misc. 268, 121 NYS 536 [aff 
138 App. Div. 931 mem, 123 NYS 1117 
mem (aff 200 N. Y. 400, 94 NE 199, 
87 LRANS 307 [rearg den 202 N. Y. 
543 mem, 95 NE 1129 mem))]. 

28. See infra text and notes 29-— 


57. 

29. Wood v. Security Mut. L. Ins. 
Co., 112 Nebr. 66, 198 NW _ 573, 34 
ALR 712 [eit Webster New Int. Dyas 

30. International News Serv. v. 


Associated Press, 248 U. S. 215, 39 


SCt 68, 68 L. ed. 211, 2 ALR 293; 
Fisher v. Star Co., 231 ’N. Y. 414, 132 
NW 1388, 19 ALR 937 [certiorari den 
257 U. S. 654, 42 SCt 94, 66 L. ed. 419]. 

[a] Any ‘civil right not unlawful 
in itself or against public policy that 
has a pecuniary value becomes a 
property right and is entitled to pro- 
tection as such. Boylston Coal Co. v. 
Rautenbush, 237 Illi A. 550, 559 [quot 
International News Serv. v. Asso- 
ciated Press, 248 U. S. 215, 39 SCt 68, 
63 L. ed. 211, 2 ALR 293]; Fisher v. 
Star Co., 231 N. Y. 414, 182 NE 133, 
19 ALR 9387 [certiorari an r Ash Pa 8 eat Se 
654, 42 SCt 94, 66 L. ed. 419]. 

31. Fulton Light, etc., “Co. v. State. 
65 Misc. 263) 121 NYS 536 [aff_138 
App. Div. 931 mem, 123 NYS 1117 
mem (aff 200 N. Y. 400, 94 NE 199, 37 


LRANS 307 [rearg den 202 N. Y. 543 
mem, 95 NE 1129 mem])]. 
32. Knox v. Lee, 12 Wall. (U. S.) 


457, 20 L. ed. 287; Kansas Natural 
Gas Co. v. Haskell, 172 Fed. 545, 565 
[aff .221 U. S. 229, 31 SCt 564, 55 L. 
ed. 716, 35 LRANS 1193, and quot 
Century D.]; Spring Valley Water 
Works v. Schottler, 62 Cal. 69 [aff 110 
U. S. 347, 4 SCt 48, 28 L. ed. 173]; 
McKeon y. Bisbee, 9 Cal. 187, 70 AmD 
642; Banning v. Sibley, 3 Minn. 389. 

Owner see infra § 48. 

Ownership see infra § 53. 

33. Wayne v. Hartridge, 147 Ga. 
127, 92 SE 937; Thompson v. Kreut- 
zer, 112 Miss. 165, 167, 72 S 891; Pell 
Venball wii SiC. bid. 48s 183e 

“No definition of property can be 
framed which does not include the 
right of ownership.” ‘Thompson v. 
Kreutzer, supra. 

34. Knox v. Lee, 12 Wall. (U. S.) 
457, 20 L. ed. 287. 


35. Groenendyke vy. Fowler, 204 
Iowa 598, 215 NW 718. 
386. Ft. Worth, etc., R. Co. v. Jen- 


nings, 76 Tex. 373, 13 SW 270, 8 LRA 


180; Gulf, etc., R. Co. v. Fuller, 63 
Tex. 467; Missouri, CtGr Ee. CCOnr Wie 
Calkins, (Tex. Civ. A.) 79 SW 852. 


37. | Ft. Worth, ete., R. Co. v. Jen- 
nings, 76 Tex. 873, 18 SW 270, 8 LRA 
180; Gulf, etc, R. Co. v. Fuller, 63 


Tex. 467. 
Law, 14 F. Cas. 


38. U. S.—Ex p. 
No. 8,126, 85 Ga. 285. 

Colo.—Chicago, ete., R. Co. v. State 
Public Utilities Commn., 69 Colo. 275, 
1938 P 726 

Fla.—Tatum Bros. Real Est., etc., 
Co. v. Watson, 92 Fla. 278, 289, 109 
S 623 [cit Cyc]. 

Ga.—Payesich v. New England L. 
Ins. Co., 122 Ga. 190, 50 SE 68, 106 
AmSR 104, 69 LRA 101, 2 AnnCas 561 
[quot Gray J., dissenting in Roberson 
v. Rochester Folding Box Co., 171 N. 
Y. 538, 64 NE 442, 39 AmSR’ 828, 59 
LRA 478]. 

Ill.—Shedd v. Pattersen, 312 Tl. 
3871, 144 NE 5; Dixon v. Peo., 168 Ill. 
179, 48 NE 108, 39 LRA 116; Illinois 
Cent. R. Co. v. Chicago, 156 Ill. 98, 41 
NE 45. 

Mo.—Jackman v. St. Louis, ete., R. 
Co., 304 Mo. 319, 332, 263 SW 230 [cit 
Cyc]; State v. Associated Press. 159 
Mo. 410, 60 SW 91, 81 AmSR 3868, 51 


,; LRA 151; 


“T§§ 2-8 


sidered primarily as a source or element of wealth,?® 
or any civil right of a pecuniary nature,®® or as 
an ageregate of rights which are guaranteed and pro- 
tected by the government.% 
term “property” means ownership,?? or the right of 
ownership,®* subject to the lawful demands of the 
sovereign;°4 or the exclusive ownership of things,®% 
or every right which accompanies ownership*® and is 
Thus, property means the right which 
a person has in relation to something,?® as distin- 
guished from the thing itself;*° in fact, there is au- 
thority that the idea of property springs out of the 
connection, or control, or interest which, according 
to law, may be acquired in or over things.*® In this 


More specifically, the 


St. Louis v. Hill, 116 Mo. 
527, 22 SW 861, 21 LRA 226. 

Nebr.—Low v. Rees Printing Co., 
41 Nebr. 127, 59 NW 362, 43 AmSR 
664, 24 LRA 709. 

N. H.—Smith v. Furbish, 68 N. H. 
123, 44 A aor 47 LRA 226; Eaton v. 
Boston, etc., R. Co., 51 N. H. 504, 12 
AmR 147. 
rat Y.—Wynehamer v. Peo., 13 N. re 

N. D.—In re Murphy, 48 N. D. 1267, 
189 NW 497, 502 [cit Cyc’ per Bron- 
son, J.J. 

Pa.—Waters v. ae 162 Pa. 153, 
29 A Ss: 42 AmSR 815 

S. D—Ewert v. Taylor, 38 S. D. 
124, 160 NW 797. 

Tex.—Ft. Worth Impr. Dist. No. 1 
v. Ft. Worth, 106 Tex. 148, 158 SW 
164, 48 LRANS 994; Gulf, etc., R.iGosy 
v. Fuller, 63 Tex. 467; Missouri, etc., 
R. Co. v. Calkins, (Civ. At) 79 SW 852. 

W. Va.—Harvey Coal, etce., Co. v. 
Dillon, 59 W. Va. 605, 53 SE 928, 6 
LRANS 628. 

39. Pavesich v. New England L. 
Ins. Co., 122 Ga. 190, 50 SE 68, 106 
AmSR 104, 69 LRA 101, 2 AnnCas 561 
[quot Gray, J., dissenting in Rober- 
son v. Rochester Folding Box Co., 171 
N. Y. 538, 64 NE 442, 39 AmSR 828, 59 
LRA 478]; Dixon v. Peo., 168 Ill. 179, 
48 NE 108, 39 LRA 116; Eaton v. 
Boston, etc,, R. Co., 51 N. H. 504, 112 
AmR 147; Griffith v. Charlotte, etc., 
R.nCos 23 8. Cc 25, 55 AmR 1. 

40. Wynehamer v. Peo., 13 N. Y. 
378, 396, 2 Park. Cr. 421; ° Griffith v. 
Charlotte, ete., R. Co., 23..S..C.-25, 55 
AmR 1. 

“Now, I can form no notion of 
property which does not include the 
essential characteristics and attri- 
butes with which it is clothed by the 
laws of society. In a state of nature 
property did not exist at all. ‘Every 
man might then take to his use what 
he pleased, and retain it if he had 
sufficient power; but when men en- 
tered into society, and industry, arts 
and sciences were introduced, prop- 
erty was gained by various means, 
for the securing whereof proper 
laws were ordained.’ ” Wynehamer 
v. Peo., supra. 

[a] Property as realization of free 
will.— (1) “My property is that 
which is mine. That only is mine 
which I acquire, hold, and dispose of 
by my will. It is my will which de- 
termines the acquisition of a thing 
by me, whether originally, by reduc- 
ing to possession, and thus making 
my property that which was no one’s 
property before, or by contract, by 
which a thing becomes mine through 
the concurrence of my will with iat 
of its former owner.’ Schafer v. 
Haller, 108 Oh. St. 322, 327, 140 NE 


517, 30 ALR 1378 [quot ‘Woerner, 
Amer. Law of Administration (2d 
ed) § 1]. (2) “Property, then, is the 


realization of the free will of a per- 
son, the external sphere of his free- 
dom. As such, it partakes of, and is 
clothed with, the dignity and inviola- 
bility of the person. The things 
which constitute property can have 
no rights, for they have no will; and 


eS  — 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


sense, the term has been variously defined+1 as man’s 
rights with respect to things,#? as the total of the 
rights and powers incident to a thing,** the right or 
interest in a thing,** the interest which ean be ac- 
quired in external objects on things,*® a right over 
a determinate thing,‘® the right a man can have to 
anything real or personal,*7 the interest or right 
which one has in lands or chattels,*® or an estate,*® 
whether in lands, goods, or money.®° 


will alone, or the person in which it 
has its abode and vehicle, can be the 
subject of right and of its correla- 
tive, duty. The law recognizes and 
deals with property only in so far as 
it recognizes and deals with the will 
of the owner, realized or externalized 
therein.” Schafer v. Haller, supra 
[quot Woerner, Amer. Law of Admin- 
istration (2d ed) § 1]. 

41. See infra text and notes 42—57. 

42. Peo. v. La Fetra, 113 Misc. 527, 
185 NYS 632 [aff 194 App. Div. 523, 
186 NYS 58 (aff 230 N. Y. 429, 1382 NE 
601)]; Harvey Coal, etc., Co. v. Dil- 
lon, 59 W. Va. 605, 53 SE 928, 6 LRA 
a gs [quot 2 Minor Inst. p 1]. 

3. McInnes v. McKay, 127 Me. 

110 141 A 699. 

44. Com. v. Walsh, 133 Ky. 103, 
106 SW 240, 117 SW 398, 82 KyL 


460. 
Smith v. Smith, 29 Pa. Dist. 10. 
Eaton v. Boston, PA ee R. Co., 
. H. 504, 112 AmR 147. 
Stanley Vv. Scie se 26 Me. 191. 

48. Stief v. Hart, 1 N. 20; Jack- 
son v. Housel, 17 Johns. & Y.) 281; 
Foster v. Stewart, 18 Pa. 23; Stoever 
v. Stoever, 9 Serg. & R. (Pa.) 434. 

49. “Estate” and “property” syn- 
oo are see Estates § 1 note 10 [c]. 
Schottler, 62 Cal. 69 [aff 110 U. S. 
347, 4 SCt 48, 28 L. ed. 173]; McKeon 
v. Bisbee, 9 Cal. 187, 70 AmD 642; 
Banning v. Sibley, 3 Minn. 389. 

51. See supra text and note 38. 

52. U. S.—Computing Scale Co. v. 
Toledo Computing Scale Co., 279 Fed. 
648 [certiorari den 257 U. S. 657, 42 
SCt 184, 66 L. ed. 420]; In re Swan- 
son, 213 Fed. 353. 

Cal.—Yuba River Power Co. v. Ne- 
vada Irr. Dist., 279 P 128; McKeon 
v. Bisbee, 9 Cal. 137, 70 AmD 642. 

__ Colo.—Hstes Park Toll Road Co. v. 
Edwards, 3 Colo. A. 74, 32 P 549. 

Fla.—Tatum Bros. Real Est., etc., 
Co. v. Watson, 92 Fla. 278, 109 S 623. 

Ill. Drainage Dist. No. ’8 Comrs. Vv. 
Knox, 237 Ill. 148, 86 NE 636; Chi- 
cago, etc., R. Co. v. Cicero, 154 Il. 
656, 662, 39 NE 574. 

Iowa.—Kneebs v. Sioux City, 156 
Iowa 607, 137 NW 944, 

Miss.—Thompson v. Kreutzer, .112 
MSs 65,5167, 72 S17 89is feit, Cyc]; 
Illinois Cent. R. Co. v. State, 94 Miss. 
759, 48 S 561. 

Mo.—Jackman y. St. Louis, etc., R. 
Co., 304 Mo. 319, 332, 2683 SW 230 
pert Cyels 

Mont.—Wilson v. Harris, 21 Mont. 
374, 54 P 46. 

A N. Y.—Ayers v. Lawrence, 59 N. Y. 

92. 

Oh.—Ralston Steel Car Co. v. 
Ralston, 112 Oh. 306, 147 NE 513, 39 
ALR 334; Lape v. Lape, 28 O. C. A. 
108. 

Or.—Fishburn v. Londershausen, 
50 Or. 363, 92 P 1060, 14 LRANS 1234, 
15 AnnCas 975. 

Pa.—Morrison v. Semple, 6 Binn. 


94; Hall’s Est., 20 Pa. Dist. 876, 38 
Pa. Co. 454. 
R. I.—Larisa v. Tiffany, 42 R. I. 


148, 105 A 739. 

Tenn.—Watkins vy. Wyatt, 9 Baxt. 
250, 40 AmR 90. 

W. Va. —Harvey Coal, etc., Co. v. 
Dillon, 59 W. Va. 605, 53 SE 928, 6 
LRANS 628. 

“The right in property of all class- 
es is one, and consists ultimately of 
this, and only this—the right to ex- 
elude others.” Computing Scale Co. 
v. Toledo Computing Scale Co., 279 
Fed. 648, 671 [certiorari den 257 U. S. 
657, 42 Sct 184, 66 L. ed. 420]. 


‘man’s courtesy.”’ 


Spring Valley Water Works v.: 


PROPERTY 


Further, and 


[a] Other definitions.—(1) “The 
interest one may have in lands or 
chattels to the exclusion of others.” 
Wilson v. Harris, 21 Mont. 374, 387, 
54 P 46. (2) “The highest right a 
man can have to any thing; being 
used for that right which one hath to 
lands or tenements, goods or chat- 
tels, which no way depend on another 
Jackson v. Housel, 
1% *Sohns:) (CN. UY) 7281,7 2833\> Seesto 
same effect Reed v. Belfast, 20 Me. 
246 [quot Jacob L. D.]; Stief v. Hart, 
1 N. Y. 20. (3) As to the-origin and 
development of the rights of prop- 
erty and individual ownership which 
is now chiefly of historical interest 
see 2 Blackstone Comm. pp 1-16. 

53. Peo. v. La Fetra, 113 Misc. 
527, 185 NYS 632 [aff 194 App. Div. 
523, 186 NYS 58 (aff 230 N. Y. 429, 
130 NE 601)]. 

Extent of such dominion as chang- 
ing concept see infra § 7 text and 


note 5. 
54 U. S.—Cole v. Ralph, 252 U. 
Ss. 286, 40 SCt 321, 64 L. ed. 567; 
Buchanan v. Warley, 245 U. S. 60, 38 
SCt 18, 62 L. ed. 149 [cit 1 Blackstone 
Comm. (Cooley ed) p 127]; Peabody 
v. U. S., 43 Ct. Cl. 5; Wells v. Jersey, 
City, 207 Fed. 871 [aff 219 Fed. 699, 
135 CCA 371 (writ of certiorari den 
239 U. S. 650 mem, 36 SCt 284 mem, 
60 L. ed. 485 mem)]; In re Thaw, 
180 Fed. 419; Kansas Natural Gas 
Co. v. Haskell, 172 Fed. 545 [aff 221 
U.S. 229, 31 SCt 564, 55 L. ed. 716, 35 
LRANS 1193]; In re Comingore, 96 
Fed. 552 [aff 177 U. S. 459, 20 SCt 701, 
44 L. ed. 846]; Ex p. Law, 14 F. Cas. 
No. 8,126, 35 Ga. 285. 
‘Ala.—Eliasberg Bros. Mercantile 
Co. v. Grimes, 204 Ala. 492, 86 S 56; 
Patterson v. Holmes, 202 Ala. 115, 79 


S 581. 
Ark.—Stevens v. State, 2 Ark. 291, 
35 AmD 72. 


Cal.—Yuba River Power Co. v. Ne- 
vada Irr. Dist., 279 P 128. 

Colo.—Chicago, etce., R. Co. v. State 
Public Utilities Commn., 69 Colo. 275, 
193 P 726; Tripp v. Overocker, 7 Colo. 
Tagen .Go Ds 

Fla.—Tatum Bros. Real Est., etc., 
Co: v. Watson, 92 Fla. 278, 289, 109 
S 623 [cit Cyc]. 

Ga.—Wayne v. Hartridge, 147 Ga. 
127, 92 SE 937; Fears v. State, 102 
Ga. 274, 29 SH 463. 

Ill._—Shedd v. Patterson, 312 Ill. 
371, 144 NE 5; Transcontinental Oil 
Co. v. Emmerson, 298 Ill. 394, 1381 NE 
645, 16 ALR 507; Drainage Dist. No. 
8 Comrs. v. Knox, 237 Ill. 148, 86 NB 
636; Chicago. v. Wells, 236 Ill. 129, 
86 NE 197, 127 AmSR 282, .23 LRANS 
405; Bailey v. Peo., 190 Ill. 28, 60 NE 
99, 33 AmSR 116, 54 LRA 838; Gil- 
lespie v. Peo., 188 Ill. 176, 58 NE 1007, 
80 AmSR 176, 52 LRA 283; Booth v. 
Peo., 186 Ill. 43, 57 NE 798, 78 AmSR 
229, 50 LRA 762; Dixon v. Peo., 168 
Ill. 179, 48 NE 108, 39 LRA 116; Illi- 
nois Cent. R. Co. v. Mattoon, 161 Ill. 
247, 43 NE 1100; Illinois Cent. R. Co. 
v. Chicago, 156 Ill. 98, 41 NE 465; 
Ritchie v. Peo., 155 Tl. 98, 40 NE 
454, 46 AmSR 315, 29 LRA 79; Brace- 
ville Coal Co. v. Peo., 147 Il. 66, 35 
NE 62, 37 AmSR 206, 22 LRA 340; 
Frorer v. Peo., 141 Ill. Lat, 31 NE 395, 
16 LRA 492; "Chicago, ete., Eco, 
Englewood Connecting R. Consuls nN. 
375, 4 NE 246, 56 AmR 173; South 
Park Comrs. v. Chicago, etc., R. Co., 
107 Ill. 105; Rigney v. Chicago, 102 
Ill. 64; Tllinois L. Ins. Co. v. Chica- 
go, 244 Ill. A. 185; Thompson v._ J. 
D. Thompson Carnation Co. 32082 nil: 
A. 525 [aff 279 Ill. 54, 116 NE 648]. 
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in the same sense,*! “property” has been defined as 
the right and interest which a man has in lands and 
chattels to the exclusion of others.®? 
resents the right. of an individual to dominion over 
such things as are permitted by the state to be the 
subject of ownership,°* or that dominion or right of 
possession, user, enjoyment, and disposition which 
one may exercise over particular things or objects,>* 
to the exclusion of all others®® not inconsistently 


The term rep- 


Iowa.—Kneebs v. Sioux City, 156 
Iowa 607, 1837 NW 944 
Me.—MclInnes v. McKay, 127 Me. 


110, 141 A 699; York Harbor Village 
Corp. v. Libby, 126 Me. 537, 140 A 382. 
Md.—De Lauder vin Baltimore 
County, 94 Md. 1, 50 A 427, 
Miss.—Thompson v. Kreutzer, 112 
Miss. 165, 167, 72 S 891 [cit Cyc]. 
Mo.—State v. Associated Press, 159 
Mo. 410, 60 SW 91, 81 AmSR 368, 51 
LRA 151; St. Louis v. Hill, 116 Mo. 
527, 22 SW 861, 21 LRA 226; Crow v. 
State, 14 Mo. 237; Carter v. Bolster, 
122 Mo. A. 135, 98 SW 105. 
Nebr.—Jaynes v. Omaha St. R. Co., 
53 Nebr. 631, 74 NW 67, 39 LRA 751; 
Low v. Rees Printing Co., 41 Nebr. 
ee 59 NW 362, 48 AmSR 670, 24 LRA 


N. H.—Reynolds v. Jones, 78 N. H. 
84, 97 A 557; Smith v. Furbish, 68 N. 
H. 128, 44 A 398, 47 LRA 226; Haton 
v. Boston,: etc., R. Co., 51 N. H. 504, 
112 eek 147. 

N. Y.—Wynehamer v. Peo., 13 N. 
Wel o3784 2.Park. Cri. 42be9 Fovipertuave 
Bolenius, 2 AbbNCas 193. 

N. C.—-Vann v. Edwards, 135 N. C. 
661, 47 SE 784, 67 LRA fod; Staton 
v. Norfolk, etel, uk Coz, AAI NE C278, 
16 SE 181, 17 LRA 838; Smith v. 
Campbell, 10 N. C..590, 597. 

Or.—Wycoff v. Snapp, 72 Or. 234, 
1438 P 902. 

Pa.—Waters v. Wolf, 162° Pa. 153, 
29 A 646, 42 AmSR 815; Hall’s Est., 
20 Pa. Dist. 876, 38 Pa. Co. 454. 

Tenn.—Sanford-Day Iron Works v. 


Interprise Fdy., ete., Co., 138 Tenn. 
437, 198 SW 258. 
Tex.—Spann v. Dallas, 111 Tex. 


350, 235 SW 518, 19 ALR 1387 [rev 
Civ tA) 189.7 SwWi- 9991 eitiordiw. 
Nickel, (Civ. A.) 1 SW (2d) 751; Dal- 
las Land, etc., Co. v. Garrett, (Civ. 
A.) 276 SW 471; Jordon v. State, 51 
Tex. Cr. 531, 103 SW 633, 11 LRANS 
603, 14 AnnCas 616. 

Wash.—McDaniels v. J. J. Connelly 
Shoe Co., 30 Wash. 549, 71 P 87, 94 
AmSR 889, 60 LRA 947. 

W. Va.—Fruth v. Charleston Bd. of 
Affairs, 75 W. Va. 456, 84 SE 105, 
LRA1915C 981; Harvey Coal, etc., 
Co. v. Dillon, 59 W. Va. 605, 53 SH 
928, 6 LRANS 628. 

“Property consists in the artificial 
Smpression of these qualities upon 
material things.” Wynehamer § v. 
Peo. Lene cys. 378, 396, 2 "park. Cr. 421. 

The term “property” includes 
“those rights of possession, disposal, 
management, and of contracting with 
reference thereto, which render prop- 
erty useful, valuable, and a source of 
happiness.” State v. Kreutzberg, 114 
Wis. 530, 534, 990 NW 1098, 91 AmSR 
934, 58 LRA 748. 

55. Rigney v. Chicago, 102 Ill. 64; 
De Lauder v. Baltimore County, 94 
Md. 1, 50 A 427; Thompson vy. Kreut- 
zer, 112 Miss. 165, 72 S 891; Jaynes v. 
Omaha St. R. Co., 538 Nebr. 631, 74 NW 
67, 39 LRA 751. 

Tal Other definitions—(1) ‘‘The 
sole and despotic domination which 
one man claims and exercises over 
the external things of the world, in 
total exclusion: of the right of any 
other individual in the universe.”’ 
Schafer v. Haller, 108 Oh. St. 322, 
327, 140 NE 517, 30 ALR 1378 (“This 
definition states the essen- 
tial characteristic of property’); 
Harvey Coal, ete., Co. v. Dillon, 69 
W. Va. 605, 53 SE 928, 930, 6 LRANS 


628 [both cit 2 Blackstone Comm. 
ec lp 2]. (2) “The absolute dominion 
over a thing, in the use, enjoyment, 


and disposal of it, without any con- 
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with the law of the land,®* and without diminution 


save by the law of the land.°* 


The right of user is an essential quality or at- 
tribute of absolute property, without which abso- 
lute property can have no legal existence.°§ 
can be no conception of property aside from its con- 
trol and use,°®® and upon its use depends its value.®° 
In fact, it has been stated, that the right to enjoy the 
beneficial use of property is the most real and prac- 
tical idea of the nature of property,®! that property 
in anything consists in the use,°” that the legal right 
to use and derive a profit from lands or other things 
is property,®*? and that the use of property is prop- 


elie = 


[§ 4] 3. As Corpus of Rights or Interests. 
though it has been stated that in a true sense the 


trol or diminution, save only by the 
laws of the land.” Toledo Bank v. 
Toledo, 1 Oh. St. 622, 662. (3) “The 
exclusive right of possessing, enjoy- 
ing, and disposing of a thing.” Mc- 
Keon v. Bisbee, 9 Cal. 137, 142, 70 AmD 
642. See to same effect Spring Val- 
ley Water Works v. Schottler, 62 Cal. 
69 [aff 110 U. S. 347, 4 SCt 48, 28 L. 
ed. 173]; Groenendyke v. Fowler, 204 
Iowa 598, 215 NW 718; Banning v. 
Sibley, 3 Minn. 389; Vann v. Edwards, 
135 N. C. 661, 47 SE 784, 67 LRA 461; 
Harvey Coal, etc., Co. v. Dillon, 59 
W. Va. 605, 538 SE 928, 6 LRANS 628. 
(4) “The exclusive right of any per- 
son to freely use, enjoy, and dispose 
of any determinate object whether 
real or personal.” St. Louis v. Hill, 
116 Mo. 527, 538, 22 SW 861, 21 LRA 
226. (5) ‘The exclusivé right of the 
owner with respect to the use, con- 
trol, and disposition of something 
which is capable of ownership.” 
Eliasberg Bros. Mercantile Co. v. 
Grimes, 204 Ala. 492, 494, 86 S 56. (6) 
“The unrestricted and exclusive right 
to a thing; the right to dispose of 
the substance of a thing in every 
legal way, to use it and exclude every 
one else from interfering with it.” 
Bruch v. Carter, 32 N. J. L. 554, 561 
Lquoet, Burrill) i, Di -- 7) Nothing: 
more than the exclusive right ‘of 
possessing, enjoying and disposing 
of a thing,’ which, of course, includes 
the use of a thing.’® Chicago, etc., 
R. Co. v. Englewood Connecting R. 
Co., 115 Ill. 375, 385, 4 NE 246, 56 AmR 
173 [quot Transcontinental Oil Co. v. 
Emmerson, 298 Ill. 394, 400, 131 NI 
645, 16 ALR 507]. (8) Property con- 
sists of ,“‘certain rights in and over the 
thing, those rights being: 1, user; 
2, exclusion; 38, disposition.” Dixon 
v. Peo., 168 Ill. 179, 190, 48 NE 108, 
39 LRA 116. 

[b] Use and alienation.—"The ex- 
clusive right of using and transferring® 
property follows as a natural conse- 
quence from the . . . admission 
of the right itself.” Ex p. Law, 14 
Es Casy No: 8; 126, 35 Ga. 285.2095 
[cit Grotius bk 2 c 6 § 1]. 

{e] Right of disposition.—(1) 
“Property, considered as an exclusive 
right to things, contains not only a 
right to dispose of them, either by 
exchanging them for other things, or 
by giving them away to any other 
person, without any valuable consid- 
eration in return, or even of throwing 
them away, which is usually called 
relinquishing them.” Toledo Bank v. 
Toledo, 1 Oh. St. 622, 662. See to same 
effect Sherman v. Elder, 24 N. Y. 381, 
384; Wynehamer v. Peo., 13 N. Y. 378, 
2 Park. Cr. 421. (2) The power of 
disposition at the will of the owner of 
land or other things is property. Mc- 
Innes v. McKay, 127 Me. 110, 141 A 
699 


56, Peabody:v.-U..:S:, 43 Ct. €l. 5; 
Smith v. Campbell, 10 N. C. 590. 

57. Buchanan v. Warley, 245 U. S. 
605 88) SCt 16,462 Li. edd 49 rcite 
Blackstone Comm. (Cooley ed) p 127]; 
Se eteoR v. Holmes, 202 Ala. 115, 


PROPERTY 


» 


[$§ 3-4 


things themselves in relation to which a person has 


rights or interests®® are not property,®® and that 


There 


ership.*® 


they merely constitute its foundation and material,°* 
there is abundant authority that at least second- 
arily,®® ordinarily,®® commonly,’ subjectively,’+ or 
in its broadest sense,7? the term applies to whatever 
is exclusively one’s own,’? or to any external object 
over which the right of property’? is exercised,’® 
or to something to which the owner ean have title;*® 
or to objects of value that a person may lawfully ae- 
quire and hold,*? and in some codes’® it is express- 
ly defined as anything of which there may be own- 
Thus, the term is frequently used to de- 


note the subject matter of rights and interests, or the 


Al- 


58. Eaton v. Boston, fe Cor, 
SL IN. Hy 504, 12) AmR* 147 

59. Ambler Realty Co. v. Euclid, 
297 Fed. 307. 

60. Ambler Realty Co. v. Euclid, 
supra; Spann v. Dallas, 111 Tex. 350, 
355, 235 SW 513, 19 ALR 1387 

“The substantial value of property 
lies in its use.” Spann y. Dallas, su- 
pra [quot Iford v. Nickel, (Tex. Civ. 
TAS) ee SW C2G) a Uolee tose 

61. Grand Rapids Booming Co. v. 
Jarvis, 30 Mich. 308. 

62. Arlington Mills v. Salem, (N. 
H.) 140 A 163; Barker v. Publishers’ 
Papern (Cons: Noe 57) 103 Al bt, 
LRA1918E 709; Eaton vy. Boston, etc., 
Rs Cor, ol NEALE ed 04s 2 An Re ae 
Spann v. Dallas, 111 Tex. 350, 235 SW 
5138, 19 ALR 1387; Iford v. Nickel, 
CRexiCiv, “Am L SWZ) Tol. 

63. McInnes v. McKay, 127 Me. 
110, 141 A 699; York Harbor Village 
Corp. v. Libby, 126 Me. 537, 140 A 382. 

64. Forster v. Scott, 136 N. Y. 577, 
32 NE 976, 18 LRA 543; Lang’s Cream- 
ery v. Niagara Falls, 224 App. Div. 
483,251 NYS 368. Pfaff 251 Ne Y. 843, 
167 NE 464]; Dibrell v. Coleman, 
(Tex. Civ. A.) 172 SW 550, +553. 

“The right to use property in such 
manner as to derive revenue there- 
from is as much a property right as 
is the title to property.” ~Dibrell v. 
Coleman, supra. 

““You do take my house when you 
do take the props that doth sustain 
my house.’’”’ Dibrell v. Coleman, su- 
pra. 

65. See supra § 3. 

66. Transcontinental Oil Co. v. Em- 
merson, 298 Ill. 394, 181 NE 645, 16 
ALR 507; Dixon v. Peo., 168 Ill. 179, 
48 NE 108, 39 LRA 116; Braceville 
Coal Co. v. Peo., 147 Tll. 66; 35 NE 62; 
37 AmSR 206, 22 LRA 340; Griffith 
Meo Charlotte. ietes, (R.ICo. 6238S 
25, 55 AmR 1. 

67. Transcontinental Oil Co. v. Em- 
merson, 298 Ill. 394, 1381 NE 645, 16 
ALR 507; St. Louis v. Hill, 116 Mo. 
Diag Icey Maen OV) OO, 5 eulam duikAL mae Or 
Griffith v. Charlotte, ete., R. Co., 23 
S.-C. 255.05) AmR id. 

“These things, however, though the 
subjects of property, are, when 
coupled with possession, but the in- 


etc., 


dicia, the visible manifestations of 
invisible rights, ‘the evidence of 
things not seen.’”’ St. Louis v. Hill, 
supra 


68. Jackman v. St. Louis, ete., R. 


Co., 304 Mo. 319, 263 SW 230. 
69. Wells v. Jersey City, 207 Fed. 
871 [aff 219 Fed. 699; 185 CCA 371 


(writ of certiorari den 239 U. S. 650 


mem, 36 SCt 284 mem, 60 L. ed. 
485 mem)]; State v. Frusha, 150 La. 
995, 91 S 430, 24 ALR 394; Fulton 


Light, etc., Co. v. State, 65 Mise. 263, 
121 NYS. 536 [aff 138 ‘App. Div. 931 
mem, 123 NYS 1117 mem (aff 200 N. 
ne 400, 94 NE 199, 37 LRANS 307 [re- 
arg den 202 N. Y. 5438 mem, 95 NE 1129 
mem])]. 

70. Wilson v. Ward Lumber Co., 
67 Fed. 674 [app dism 84 Fed. 1123 
mem, 28 CCA 689 mem]; Tatum Bros, 
Real Wst., ete., 


thing itself*®° which is owned, or over which a man 
may have dominion or power to do with as he pleases, 


278, 109 S 623; Shedd v. Patterson, 
312 Til. 371, 144 NE 5; Eaton v. Boston, 
etc., R. Co., 51 N. H. 504, 12 AmR 147. 

71. Vann v. Edwards, 135 N. C. 661, 
47 SE 784, 67 LRA 461. 

72. Ludlow- Saylor Wire Co. Vv: 
Wollbrinck, 275 Mo. 339, 205 SW 196. 

73. Deitzman vy. Mullin, 108 Ky. 
610, 57 SW 247, 22 Kyl 298, 94 
AmSR 390, 50 LRA 808; Warren v. 
Warren, 89 Mich. 123, 50 NW 842, 14 
LRA 545; Jaynes vy. Jaynes, 39 Hun 
(N. Y.) 40. 

74. See supra § 3. 

75. Wilson v. Ward Lumber Co., 
67 Fed. 674 [app dism 84 Fed. 1023 
mem, 28 CCA 689 mem]. 

76. Holcombe ,v. Trenten White 
City Co., 80 N. J.. Eq. 122; 82 A 618 
J. Eq. 364, 91 A 1069]. 

; Frusha, 150 Lia. 995, 
91 S 430, 24 ALR 394. 


78. See code provisions. 
73. San .Pedro, etc., RR, Cosy. aos 
Angeles, (Cal.) 179 P 390; Terrace 


Water Co. v. San Antonio Light, etc., 
Co, 1 Call, Anon, (82)5P-5i62: 

80. U. S—Buchanan v. Warley, 
245. U. S. 60, 38 SCt 16, 62 Ll. ed. 149: 
Gleason v. Thaw, 236 U.S. 558, 35 SCt 
287,59 La. ed. 717? U.S. ve Sischo, 262 
Fed. 1001 [aff 170 Fed. 958 (rev on 
other grounds 262 U. S. 165, 43 pe 
88, 67 L. ed. 925)]; Ex p. Law, 14K 
Cas. No. 8,126, 35 Ga. 285. 

Ala.—BEliasberg Bros. Mercantile 
Co. v. Grimes, 204 Ala. 492, 86 S 56. 

Cal.—King v. Gotz, 70 Cal. 236, 11 
P 656; Spring Valley Water Works 
v. Schottler, 62 Cal. 69 [aff 110 U. S. 
347, 4 SCt 48, 28 L. ed. 173]. 

Fla.—Tatum Bros Real Est., etce., 
Co. v. Watson, 92 Fla. 278, 289, 109 
S 623 [cit Cyc]. 


Ga.—Wayne v. Hartridge, 147 Ga. 
127, 92 SE’ 927; Moody v. State, 127 
Ga. -821, 56 SE 993. 


Ill.—Stedd v. Patterson, 312 Ill. 371, 
144 NE 5; Transcontinental Oil Co. v. 
Emmerson, 298 Ill. 394, 181 NE 645, 
16 ALR 507; Illinois Cent. R. Co. Vv. 
Chicago, 156 Ill. 98, 41 NE 45; South 
Park Comrs, v. Chicago, ete., TR. Cor 
cal he 105; Rigney v. Chicago, 102 

Iowa.—Kneebs v. Sioux City, 156 
Iowa 607, 1837 NW 944. 

La.—State v. Frusha, 150 La. 995, 
91 S 430, 24 ALR 394. 

Manufacturers’ F. 
& M. Ins. Gos 131 Mass. 164. 
Miss.—Thompson v. Kreutzer, 112 
Miss. 165, 72. S 891. 

Mo.—Jackman v. St. Louis, ete., R. 
Co., 304 Mo. 319, 332, 268 SW 230 
[eit Cyc]; Ludlow- Saylor Wire Co. v. 
Wollbrinck, 275 Mo. 339, 205 SW 196; 
State v. Associated Press, 159 Mo. 410, 
60 SW 91, 81 AmSR 368, 51 LRA 151: 
St. Louis v. Hill, 116 Mo. 527, 22 sw 
861, 21 LRA 226. 

Mont.—Wilson v. Harris, 21 Mont. 
a ee P 46. 

H.—Smith v. Furbish, 68 N. H. 

123. “444 398, 47 LRA 226; Eaton v. 

Boston, etc., R. Co., 51 ANE 481, 504, 12 
AmR 147. 

N. Y.—Springfield F. & M. Ins. Co. 


Co. v. Watson, 92 Fla.|v. Allen, 43 N. Y. 389, 3 AmR wih 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 45) 


PROPERTY : 


[50 C.J.] 733 


“so that he violates not the law” or in relation to | which the right of property*® exists.8? 


[§ 5] The term “property” has been employed in 
a variety of phrases: “All property within the juris- 
diction of this state,”8* “any kind or deseription of 


property belonging to the United 


property or thing in action,”®® “any property, right, 
title, or interest,”’* “as property upon which mu- 
nicipal taxes are assessed, levied and collected,”s* 
“of the property of the parties,”’’ “passing of prop- 


SO 66 


erty, property acquired by . 


“property acquired by igift, bequest, devise, or de- 
seent,”°®1 “property actually received,”®? “property, 
affairs or government of cities,”®*® “property alleged 
to belong to the estate,”®+ “property and civil 


rights,”®® “property and civil rights 


Wynehamer v. Peo., 13 N. Y:. 378, 2 
Park. Cr. 421; Fulton Light, etc., Co. 
v. State, 65 Misc. 263, 121 NYS 536 
[aff 138 App. Div. 931 mem, 123 NYS 
1117 mem (aff 200 N. Y. 400, 94 NE 
199, 37 LRANS 307 [rearg den 202 
N. Y. 543 mem, 95 NE 1129 mem])]. 

N. C.—Vann v. Edwards, 135 N. C. 
661, 47 SE 784, 67 LRA 461; Adams v. 
Jones, 59 N. C. 221; Smith v. Camp- 
bell, 10 N. C. 590. 

Oh.—Toledo Bank y. Bond, 1 OH. 
St. 622 


Pa.—Waters v. Wolf, 162 Pa. 153, 29 
A 646, 42 AmSR 815. 

S. D.—Schiller Piano Co. v. Hyde, 
39° S:) D. 74,162 NW 937; HEiwert v. 
Taylor, 38 S. D. 124, 160 NW 797. 

Tex.—Ft. Worth Impr. Dist. No. 1, 
v. Ht. Worth, 106 Tex. 148, 158 Sw 
164, 48 LRANS 994; Ft. Worth, etc., 
R. Co. v. Jennings, 76 Tex. 373, 13 SW 
COS MubvA: 1803. Gul£fs ete Ra Conn 
Fuller, 63 Tex. 467; Missouri, etc., 
me Oo. ve -Calkins,- (Civ=AD- 799 SW 
852. ; 

W. Va:—State v. South Penn Oil 
Co., 42 W. Va. 80, 24 SE 688. 

Wis.—Chicago, etc., R. Co. v. State, 
128 Wis. 553, 108 NW 557; State v. 
Kreutzberg, 114 Wis. 530, 90 NW 
1098, 91 AmSR 934, 58 LRA 748. 

“Property is a thing over which a 
man may have dominion and power to 
do with it as’ he pleases, so that he 
violates not the law.’’ Smith v. Camp- 
bell, 10 N. C. 590, 597. ; 

“Material objects, therefore, are 
property in the true sense, because 
they are impressed by the laws and 
usages of society with certain qual- 
ities, among which are, fundamental- 
ly, the right of the occupant or own- 
er to use and enjoy them exclusive- 
ly, and his absolute power to sell and 
dispose of them.” Wynehamer vy. 
Peo., 13 N. Y. 378, 396, 2 Park. Cr. 


421. 
81. See supra § 3. 
82. See cases supra note 80. 
83. McLaughlin v. Cluff, 66 Utah 


245, 240 P 161, 163, 42 ALR 347. 


84. Keller v. U. S., 168 Fed. 697, 
94 CCA 368. 
85: Kenwood Trust, ete, Bank v. 


Palmer, 285 Ill. 552, 121 NE 186, 187. 
86. Digney v. Blanchard, 229 Mass. 
235, 118 NE 250, 261. 
87. Gillen v. Essex County Tax- 


ation Bd., 91 N. J. L. 76, 102 A 676, 
677. 
88. Webster v. Webster, 2 Wash. 


417, 26 P 864. 

89. Carr v. Edwards, 84 N. J. L. 
667, 87 A 1382, 133. 

90. U. S. v. Merriam, 263 U. S. 
179, 183, 44 SCt 69, 68 L. ed. 240, 29 
ALR 1547. 

Grant v. Rose, 24 F. (2d) 115, 
116 


- 92. Southwestern Tank Co. v. Mor- 
row, 115 Okl. 97, 241 P 1097, 1099; 
Reeves v. Noble, 88 Okl. 179, 212 P 
995, 996; Harn v. Smith, 85 Okl. 137, 
204 P 642, 644; Webster v. Webster 
Refining Co., 36 Okl. 168, 128 P 261, 
262, 47 LRANS 697; General Bonding, 
etc., Ins. Co. v. Moseley, 110 Tex. 529, 


II. PHRASES 


States,”84 “any 


erty crossing,’’? 
. bequest,”?° 


with- 


222 SW 961; Thompson v. Amarillo 
First State Bank, 109 Tex. 419, 211 
SW_ 977, 978; Atlas Trailers, etc. v. 
McCallum, (Tex. Commn. A.) 12 SW 
(2d) 957, 958; Prudential L. Ins. Co. 
v. Pearson, (Tex. Civ. A.) 188 SW 513, 
514 [rev on other grounds (Commn. 
A.) 222 SW 967]; McCarthy v. Texas 
ree etey Co; Crexn Civ, Ac) ald? "Swi 

“Actually received” see Actually 1 
CAT ap) L186: 

93. New York v. Lawrence, 225 
App. Div. 1, 2382 NYS 273, 276 [aff 250 
N. Y. 429 mem, 165 NE 836 mem]. 

94. In re Thompson, 184 N. Y. 36, 
76 NE 870, 872. 

[a] Thus the expression “property 
alleged to belong to the estate,” found 
in Code Civ. Proc. § 2731, providing 
that, where a contest arises between 
the accounting parties and any of the 
other parties respecting property al- 
leged to belong to the estate, but: to 
which the accounting party lays claim, 
either individually or aS a represen- 
tative of the estate, the contest men- 
tioned, except where the claim is 
made in a representative capacity, 
may be tried and determined in the 
same manner as any other issue aris- 
ing in the surrogate’s court, means 
property which is deemed assets, as 
defined in § 2712, and which may be 
inventoried under § 2714. In re 
Thompson, 184 N. Y. 36, 76 NE 870. 

95. Re Dominion Marble Co., (Que.) 
23 RevDeJur 578, 35 DomLR 63, 65; 
Re Quebec Fisheries, 26 Que. K. B. 289, 
293, 35 DomLR1; O’Mealey v. Swartz, 
11 Sask. L. 376, 384, [1918] 3 West 
Wkly 98. 

96. Royal Bank v. Rex, [1913] A. 
C. 283, 288; Lukey v. Ruthenian Farm- 
ersis EES Cox) P1924] Cant Say 56; 
[1924] 1 DomLR 706, [1924] 1 West 
Wkly 577 [dism app 17 Sask. L. 304, 
[1923] 4 DomLR 308, [1923] 3 West 
Wkly 138]; Provincial Treasurer v. 
Smith, (N. S.) 85 DomLR 458, 460 
[app dism 58 Can. S. C. 570, 47 DomLR 
108]; Ottawa Separate School Trus- 
tees v. Quebec Bank, 41 Ont. L. 594, 
613, [app allowed on other grounds 
ASW On tikes 6 32 Ld VOnGWIN W880 45 
DomLR 218 (app dism 50 DomLR 
189)]. 

97. Mono Power Co. v. Los Angeles, 
284 Fed. 784, 795 [certiorari den 262 
U. S. 751 mem, 43 SCt 700 mem, 67 
L. ed. 1214 mem]. 

98. Hardin v. Klickitat County, 
115 Wash. 389, 197 P 644, 208 P 383, 
384. 

99. Royal Ins. Co. v. Noble, 5 Abb 
PrNsSo GNEOYS)! 54,158. 

TL eMalvin vil Uses 202 Bed. 449) 
454, 164 CCA 373 [writ of certiorari 
den 248 'U. S. 564 mem, 389 SCt 8 mem, 
63 L. ed. 423 mem]; In re Hammer- 
stein, 189 Fed. 37, 39, 110 CCA 472. 

2. In re Houlding, 14 Sask. L. 277, 
278, 59 DomLR. 2388, [1921] 2° West 
Wkly 521. 

3. Webster v. California Univ. Bd. 
of Regents, 163 Cal. 705, 126 P 974, 


975. 
4. Spokane v. 66 Wash. 


° . . 


Curtiss, 


in the province,”®* “property appropriated to the use 
of,”°* “property assessed for benefits,’®’ “property 
attached,”®® “property belonging to his estate in 
bankruptey,”? “property belonging to the debtor,”? 
“property belonging to the state,”? “property bene- 
fited,”* property “comprised in such settlement,’’® 
“property, contracts, and rights of action,”® “prop- 
“property designed for the manu- 
facture of intoxicating liquor,”’ “property designed 
for the manufacture of liquor,’”’® “property for dis- 
tribution,”?° “property growing out of the marriage 
relation,”'+ “property holder” or “property hold- 
ers,”1? also in the phrases “property holders own- 


55d, L20 P70: 

5. Victoria Tax Comr. v. Currie, 21 
Austra! Toy. a7.) 1608 

6 Hartigan v. Casualty Co. of 
oe 180 App. Div. 193, 167 NYS 


7. Peo. v. Burke, 206 Ill. 358, 69 
NE 45, 46. 
[a] Thus the term “property cross- 


ings,” in a municipal ordinance, pro- 
viding for the construction of side- 
walks with necessary crossings for 
the use of property owners, means 
that part in the line of the sidewalk 
over which the owner will travel with 
vehicles in going from the street on 
his property or leaving the same, and 
the ordinance is not void for failure 
to designate the location, number, or 
method of construction of such cross- 
ings. Peo. v. Burke, 206 Ill. 358, 69 
NEC 45. 

8. State v. Gardner, 77 Mont. 8, 249 
P 574, 575, 52 ALR 454. 
rai U.S: v.) ‘Puhae,) 268 Medi 392; 


10.. Carr v. Edwards, ’84 N. J. L. 
667%, 87 A W322) 133. 

li. Taylor -vi,/ Taylor, “54 VOr, 560; 
103 P 524, 529: 

[a] Thus the expression “proper- 
ty growing out of the marriage rela- 
tion,’ which a court in a divorce pro- 
ceeding is authorized to distribute, 
has reference only to that class of 
property the interest in which of 
either husband or wife attaches by 
operation of law, as dower, curtesy, 
tenancy by the entirety, or, in case of 
divorcee, provision for division of 
which is made in Ballinger & C. Comp. 
St. § 511, and does not apply to prop- 


erty belonging to the wife. Taylor v. 
Taylor, 54 Or. 560, 108 P 524. 
12. Boles v. Kelley, 90 Ark. 29, 


117 SW 1078, 1074; 
150 Iowa 207, 129 NW 809, 810; Shep- 
ard v. New Orleans, 51 La. Ann. 847, 
25 S 542, 544. 

[a] Thus (1) the phrase “prop- 
erty holder,” as used in a city charter 
providing that the city council shall 
not grant the privilege for the opening 
of a barroom, except on the written 
consent of a majority of the bona fide 
householders or property holders 
within three hundred feet of the 
place proposed for its establishment, 
is not synonymous with the word 
‘householders,’ but applies to the 
owner of the property, while a house- 
holder may be a tenant by the month 
or year. Therefore either one or the 
other may consent to the establish- 
ment of a barroom. Shepard v. New 
Orleans, 51 La. Ann. 847, 25 S 542. 
(2) Code Suppl. (1907) § 622 declares 
that, when the inhabitants of any 
part of a city desire to have such ~ 
part severed therefrom, a majority 
of the resident “property holders” 
of that part of the territory may pe- 
tition in writing to the district court, 
describing the territory proposed to 
be severed, etc., but where the prop- 
erty has not been subdivided, and 
there are no owners residing on any 
portion of the same, the petition may 
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ing property,”'* “property in controversy,”'* “prop- 
erty in land,”*® “property in possession,”!° hs 
erty in the custody of the court,”*? property ‘ 

or control of the 
independently of any other person,’!® 
in the state,”’1® “property in this state,”?° 
“property line,” 
ty locally situate out of the United Kingdom,”?® 
“property not acquired during coverture with said 
“property not capable of manual de- 
livery,”?° “property not in the custody of the bank- 
property not within the State, 


the hands, possession, 


ertyless persons,”?1! 


spouse,’’*4# 


ruptey court,’’?* “ 


be signed and the proceedings main- 
tained by a majority of the owners 
of the property sought to be severed. 
It was held that the term “property 
holders,’ as used in such section, con- 
templated resident landowners of the 
territory sought to be severed, and 
did not require that the petition be 
signed by holders of both real and 
personal property within the territory. 
Stason y. Albia, 150 Iowa, 207, 9 
NW 809. (8) Under Const. art. 19 § 
27, providing that the general as- 
sembly shall not be prohibited from 
authorizing assessments: for local im- 
provements, on the consent of. a ma- 
jority in value of the “property hold- 
ers owning property” adjoining the 
locality to be affected, the legislature 
may amend Kirby Dig. § 5665, requir- 
ing a city to make a street improve- 
ment when any ten “resident” owners 
of real property petition therefor, by 
striking out the quoted word “res- 
-ident.” Boles v. Kelley, 90 Ark. 29, 
117 SW 1073, 1074. 

13. Boles v. Kelley, supra. 

14. Houser v. Bonsal, 149 N. C. 51, 
62 SE 776, 777; Duckworth v. Mull, 
143 N. C. 461, 55 SE 850, 851. 

[a] Thus: (1) As used in Revisal 
(1905) § 1420, providing that justices 
of the peace shall have concurrent 
jurisdiction of a civil action, not 
founded on contract, wherein the value 
of the property in controversy does 
not exceed fifty dollars, the term 
“property in controversy” means the 
value of the injury complained of and 
involved in the litigation. Duckworth 
v. Mull, 143 N. C. 461, 55 SE 850. (2) 
The words “property in controversy,” 
within the constitution providing that 
the legislature may give to justices 
of the peace jurisdiction of civil ac- 
tions wherein the value of the prop- 
erty in controversy does not exceed 
fifty dollars, and the statute giving 
jurisdiction to justices in like terms, 
mean, when applied to an action in 
tort, the value of the injury com- 
plained of and involved in the litiga- 
tion, and a justice of the peace has 
jurisdiction of an action for personal 
injuries negligently inflicted, where 
the amount demanded is fifty dollars 
or less. Houser v. Bonsal, 149 N. C. 
51, 62 SE 776. 


15. Drainage Dist. No. 8 Comrs. v. 
Knox, 237 Ill. 148, 86 NE 636, 637. 
16. Berry v. Lewis, 118 Ky. 652, 


82 SW 252, 84 SW 526, 26 KyL 530, 
27 KyL 109. 

{a] Thus a remainder interest is 
not “property in possession,” within 
the meaning of the term as used in a 
statute authorizing the sale of a 
vested estate for division, if_the es- 
tate be in possession, etc. Berry v. 
Lewis, 118 Ky. 652, 82 SW 252, 84 Sw 
526, 26 KyL 530, 27 KyL 109. 

17. Frazier v. Frazier, 137 Ark. 57, 
207 SW 215, 217. 

18. Wilson v. Central Vermont R. 
Co., 239 Mass. 80, 83, 131 NE 169. 

19. Olson v. San Francisco, 148 
Cal. 80, 82 P 850, 852, 1183 AmSR 191, 
2 LRANS 197, 7 AnnCas 443, 

20.  Ward’s App., 52 Conn. 565, 567; 
Sota aed v. Beers, 143 Ill. 25, 38, 33 NE 
6 


21. Matter of Leslie, 92 Misc. 663, 
156 NYS 346, 351 [aff 175 App. Div. 
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denier 
“oroperty 
“prop- 
“proper- 


Staten, scam. 


effects,’’*° 
9927 


108, 161, NYS ,790]. 


22. Gage v. Chicago, 223 Ill. 602, 
719 NE 294, 295. 
[a] Thus the term “lot line” or 


has a well-known and 
The fee to the 


“property line’ 
understood meaning. 


streets and the sidewalks is in the 
City. "lhe “property ~line’ Mor “lot 
line’ extends only to the inner edge 


of the sidewalk. If the walks were 
to be constructed one foot from the 
“lot line’ or “property line,’ that de- 
seription definitely defines the loca- 


tion. Gage v. Chicago, 223 Ill. 602, 
79 NE 294. 
23. Velazquez, Ltd. v. Inland Rev- 


enue Comrs., [1914] 3 K. B. 458, 459. 
24. Reynolds v. Phipps, 89 Okl. 21, 
ZASPLEZ ASD Sy) Sos 


Pits Raventas v. Green, 57 Cal. 254, 
[al] Thus the term “property not 


capable of manual delivery,’ in Code 
Civ. Proc. § 542, providing that prop- 
erty not capable of manual delivery 
may be attached in a certain manner, 
includes growing crops. Raventas vy. 
Green, 57 Cal. 254, 255. 

26. In re Huffman- Salvar Roofing 
Paint Co., 234 Fed. 798, 803. 

27. Western Assur. Co. v. Halli- 
day, 127 Fed. 830, 838. 

[a] Thus the expression “property 
not within the state’’ includes, not 
only property not in fact within the 
state, but also property not within the 
state in contemplation of law. Bates 
Oh. St. Annot. § 2781, which provides 
for the listing for taxation by the 
county auditor for previous years of 
property which was omitted in such 
years, and the collection of taxes 
thereon by the treasurer, was _ in- 
tended to apply only to property which 
was properly taxable in such years, 
but which was not returned or prop- 
erly returned for taxation. All prop- 
erty within the state and not exempt 
by law is taxed by § 2731, and it was 
not the purpose of § 2781 to tax ex- 
empted property or property not with- 
in the state. Section 278la is there- 
fore ‘constitutional. Western Assur. 
Co. v. Halliday, 127 Fed. 830. 

28. Primos Chemical Co. v. Fulton 
Steel Corp., 254 Fed. 454, 464. And 
see infra § 14. 

29. State v. Koontz, 124 Kan. 216, 
257 P 944, 945, 55 ALR 555; State v. 
Eberhart, 106 Wash. 222, 179 P 853, 
854. 

30. State v. Interstate Surety Co., 
45 S. D. 592, 189 NW 679, 680. 

31. State v. Poland, 61 Mont. 600, 
203 P 352, 353; Hssex County : Park 
Commn. v. West Orange, 75 N. J. L. 
376, 67 A 1065 [rev on other grounds 
TUNES Gab ORR Srp Am Oba le 

32. Cardoner v. Day, 253 Fed. 572, 
574 [aff 260 Fed. 788]: 

33. State v. Brown, 73 Mont. 371, 
374, 2386 P 548. 

34.. Chicago, ete., R. Co. v. Koote- 
nal County, 33 Ida. 234, 239, 192 P 

35. Webster v. California Univ. 
Bd. of Regents, 163 Cal. 705, 126 P 
974,:9755 Peo. v.. Mills) 178° N. wy. 274; 
70 NE 786, 67 LRA 131; Iltz v. Krie- 
ger, 104 Or. 59, 202 P 409, 412, 206 P 


ange 
U.. S. v. Mason, 218 U: S: 517, 
31 Sct 28, 34, 54 L. ed. 1133; Thomp- 


aoa ase eee 
ret ia 


“property of a fixed nature or character,”?® “prop- 
erty of another,”?® “property of the bankrupt,”®° 
“property of the county,”?+ 
tate,” “property of the [old] county,’ 
erty of the railroad company,”?* “property of the 
exempt from taxation,’®® “proper- 
ty of the United States,”?® property “on any pub- 
lie work,’’?? “property on or near said premises,’’*§ 
“property or any interest therein,’’*® 
“property or interest, vray 
troops of the United States,’’#? “property owned,’ 
“property owned by such child, 44 “oroperty owried 


“property of the es- 
“prop- 


‘property or 
“property or 


son v. U. S., 256 Fed. 616, 617, 167 
CCA 646 [writ of certiorari den 249 
U. S. 61-39 SCt 391, 63" Li. ed. 3044; 
U. S. v. Kambeitz, 256 Fed. 247, 255; 
U. S. v. Sinnott, 36 Fed. 84, 85. 

37. Piggott v. Rex, 53 Can. S. C. 
626, 32 DomLR 461, 464. 

33. Morgan v. Missouri, ete: 
ee 50 Tex. Civ. A. 420, 110 SW 978, 


[a] Thus the term “property on or 
near said premises,’ in a lease by a 
railway of part of its right of way to 
a compress company, stipulating that 
the compress company assumed all 
the risks of loss to any building, im- 
provements, or property of any kind 
that might be on or near the prem- 
ises occasioned by fire communicated 
from locomotives, was doubtless used 
so as to exempt the railway company 
from liability by reason of fire as to 
the property of the compress company 
adjacent to the right of way and like- 
ly to be involved in the same fire. 


Morgan y. Missouri, ete, R. Co., 50 
Tex. Civ. A. 420, 110 SW 978. 

39. McDaniel v. Herrn, 120 Ark. 
288, 179 SW 337, 338. 


40. State v. Barnett, 193 Mo. A. 36, 
180 SW 458, 460. 
127 Va. 469, 


41.’ Com.ry. Carter, 
102 SE 58, 

S. v. Galveston, etc., R. Co., 
401, 49 SCt 362, 73 L. ed. 


42. U. 
279 US. 

43. U. S. National Bank v. Poor 
Handmaids of Jesus Christ, 148 Wis. 
603, 135 NW 121, 122. 

[a] Thus St. (1898) §§ 1990-2001— 
20 provide for the incorporation of 
religious societies, and §§ 1771-1791m 
provide for the formation of corpora- 
tions for benevolent, charitable, or 
medical institutions, and for schools, 
hospitals, asylums, or other like in- 
stitutions. The charter of the city of 
Superior (L. [1891] ¢ 124 § 244) pro- 
vides that no land benefited shall be 
exempt from assessment for sewers, 
“excepting only property 
owned by some religious society” or 
corporation and not used for pecuni- 
ary profit. It was held that a corpo- 
ration, incorporated under c 86, to 
maintain parochial schools, hospitals, 
and to help the poor, and not organized 
for profit, although authorized to ac- 
quire and hold property, its prin- 
cipal place of business being its hos- 
pital, in which religious services were 
conducted as a part of its administra- 
tive work, was not exempt from sew- 
er assessments, the term “religious 
corporation,” in the charter, meaning 
the .same as in c 91, and the words 
“property owned,” as used in the char- 
ter, referring to a use in connection 
with religious purposes, and that de- 
fendant could not incorporate as a 
religious corporation, because it had 
no membership maintaining regular 
religious worship aS a church society, 
a “religious society” being a body 
of persons organized to maintain re- 
ligious worship only, who usuaily 
meet in some stated place for wor- 
ship of God and religious instruction. 
U. S. National Bank v. Poor Hand- 
maids of Jesus Christ, 148 Wis. 613, 
135 NW 121. 

44. Jackson v. Alexiou, 223 Ky. 95, 
3 SW (2d) 177, 178, 56 ALR 1345, 


—_— ee — —————— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or controlled,”’4> “property owner,”*® “property ra- 
tione privilegii,”*? “property ratione soli,”48 “prop- 
erty recovered,”49 “property right” or “property 
rights,”°° “property, right, or custody,”®! “property 
rights or interests,”®? “ ‘property right’ to be ‘owned 
in the future,’ ”’>* “property situated in another state 
and subject to taxation therein,”** “property . . . 
sold or disposed of by chance,”®* “property specially 
benefited,”°* “property ‘standing in the name,’ 5? 
“property . . . subject of private ownership,’®§ 
“property taken,”®® “property tax,’’®° “property tax- 
payer,”’®! “property therein,”®? “property tort,’’®? 
“property used by a railroad in its ordinary busi- 
ness,’°* “property . . . used exclusively for 
charitable purposes,”*® “property used exclusively 
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. . . for religious and charitable purposes,’’® 
“property used . . . in the conduct of their 
business as common earriers,”®® “property used or’ 
acquired,”?® “property used or employed in business 
or trade,”"1 “property which does not pass to the 
executor as such,”’’? “property which may be con- 
sumed in the using,”?? “property within the juris- 
diction of the commonwealth,”’4 “property within 
the jurisdiction of this state,”7* “property within the 
State,’*® “property within the United States,”?77 
“property within this State,”’7’ “ ‘said property’ and 
‘said land,’ ”7® “special property,”8° “special prop- 
erty or interest,’”’*! “the property of the Common- - 
wealth,”’®? “the property of . . the Domin- 
ion,”*? “the property that shall remain,”’’* and “the 


for religious purposes,”®® “property used for railroad 
A DEOPEN bye ate Meme 


and canal 


purposes,” °? 

45. Chicago, etc., R. Co. v. Poland, 
54 Mont: 497, 172 P 541, 542. 

46. Peo. v. Lombard, 319 Ill. 56, 
149 NE 584, 585. 

47. See post. 

48. See post. 

49. Owens v. Bolt, 218 Ala. 344, 118 
S 590, 593. j 

50. U. S.—Truax v. Corrigan, 257 
W. S 312, 42 SCt 124, 66 L. -ed. 254; 
Owensboro v. Cumberland Tel., etc., 
Corszs0nUe Sa O85 SCE 988, ole ed: 
1389; Creede, etc., Min., etc., Co. v. 
Uinta Tunnel Min., etc., Co., 196 U.S. 
33%, 342, 25 SCt 266, 49° Ll. ed. 501; 
Bienville Water Supply Co. v. Mobile, 
PSG ss lees eS CtN820; 746i) ea. 
fais 2rse Texas, ete on. Col. Brother- 
hood of Railway, ete., Clerks, 33 F. 
(2d) 13, 17; Quinlivan v. Dail-Over- 
land Co., 274 Fed. 56. 

Ark.—State v. Mallory, 73 Ark. 236, 
83 SW 955, 67 LRA 773, 3 AnnCas 
852. 

Colo.—Ft. Lyon Canal Co. v. Rocky 
Ford Canal, etc., Co., 79 Colo. 511, 
246 P 781; Fee v. Wells, 65 Colo. 348, 
176 P 829; Seven Lakes Reservoir 
Co. v. New Loveland, etc., Irr., etc., 
Co., 40 Colo. 382, 93 P 485, 17 LRANS 


329. 
Ida.—In re Edwards, 45 Ida. 676, 
266 P 665. 


Ill.— Glover v. Peo., 201 Ill. 545, 66 
NE 820, 821; Seymour vy. Bowles, 172 
Ill. 521, 50 NE 122, 124. 

Ind.—Haupt v. Schmidt, 70 Ind. A. 
260, 122 NE 343. 

Kan.—Crane y. Snowden, 112 Kan. 
2, 2LOLP L475. 

Ky.—Berea College v. Com., 123 Ky. 
209, 94 SW 623, 124 AmSR 344, 13 
AnnCas 337, 29 KyL 284 [aff 211 U.S. 
AB, 29aSCt) 33753) L.-ed. 181]. 

La.—Osborn ww. Shreveport, 143 La. 
932, 79. S 542, 3 ALR, 955. 

Mass:—Boston, etc., Canal Co. v. 
Henshaw, 229 Mass. 185, 118 NI 276. 

Mich.—Kelley v. Judge Detroit Re- 
corder’s Ct., 239 Mich. 204, 214 NW 
316, 53 ALR 273. 

Miss.-—Pleasants v. Smith, 90 Miss. 
440, 48 S 475, 9 LRANS 773, 122 AmSR 
317, 


Mo.—Hynes y. Lillis, 183 Mo. A. 190, 
170 SW 396. 

Mont.—Montana Nat. Bank v. Yel- 
ipwatone County, 78 Mont. 62, 252 P 


N. Y.—Peo. v. Kempner, 154 App. 
Div. 674, 139 NYS 440 [aff 208 N. Y. 
16, 101 NE 794, 46 LRANS 970, Ann 
Cas1914D 169]; Peo. v. Williams, 138 
App. Div. 612, 123 NYS 137 [rev on 
other grounds 200 N. Y. 93, 93 NE 
505]; Wrede v. Gilley, 1382 App. Div. 
2938, 117 NYS 5, 7; Matter of Culli- 
nan, 94 App. Div. 445, 88 NYS 164, 
166; Carey v. International Brother- 
hood of Paper Makers, 123 Misc. 680, 
206 NYS 78; Peo. v. Porter, 108 Misc. 
100, 177 NYS 460; Peo. v. Rosenberg, 
59 Mise. 342, 112 NYS 316, 319; Blume 
v. Interurban St. R. Co., 41 Misc. 171, 
83 NYS 989, 991. 


used | 

Tex.—Lane v. Hewgley, (Civ. A.) 
155 SW 3848; Lone Star Lodge K. & 
L. H. v. Cole, 62 Tex. Civ. A. 500, 131 
SW 1180, 1185. 

Utah.—-In re Hansen, 67 Utah 256, 
247 P 481. 

Va.—wNational Council J. O. U. A. 
Mev. (State: Council Jz Oj}, Uy As M., 
104 Va. 197, 51 SE 166, 170. 

Wash.—State v. Chehalis County 
Super. Ct., 48 Wash. 277, 93 P 423, 
425, 125 AmSR 927, 17 LRANS 1005; 
Degginger v. Seattle Brewing, etc., 
Co., 41 Wash.. 385, 838 P 898, 899, 4 
LRANS 626. 

Property rights for particular pur- 
poses see Constitutional Law §§ 495- 
557, 988-1018; Equity § 135; Injunc- 
tions §§ 141-209, 430; Right of Prop- 
erty [34 Cye 1776]. 

51. Weil v. Canadian Pac. R. Co., 
26 OntWN 121, 122. See also Right 
of Property [34 Cyc 1766]. 

52. In re Neuberger, [1923] 1 Ch. 
508, 512. ; 

53. Cabrera v. American Colonial 
Bank, 214 U. S. 224, 235, 29 SCt 623, 
53 L. ed. 974. 

54. Bellows Falls Power Co. v. 
Com., 222 Mass. 51, 109 NE 891, 897. 

55. Society Theatre v. Seattle, 118 
Wash. 258, 261, 203 P 21. 

56. In re West Market St. Pav., 
288 Paz (123,135 A633: 

57. Simmons v. Miller, 171 Cal. 23, 
151 P 545. 

58. Ex p. Francis, 76, Fla; 304, 
79S 753, 755, 2 ALR’ 1068. 

59. Ingram y. Maine Water Co., 
98 Me. 566, 57 A 893, 894. 

60. “Property tax” see post. And 
see Taxation [87 Cyc 672]. 

61. Endom v. Monroe, 112 La. 779, 
36 S 681, 683; Lane v. Herring, (Tex. 
Civ. A.) 190 SW 778, 779; Hendrick 
v. Culberson, 23 Tex. Civ. A. 409, 56 


SW 616. And see Taxation [87 Cyc 
672]. 
62. WBlliot v. Philadelphia, 229 Pa. 
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63. Property tort see post; 
Torts [38 Cyc 4938]. . 

64. Boston, etce., R. Co. v. Ports- 
mouth, 80 N. HH. 7, 112 A 394. 

65. Plattsmouth Lodge No. 6 A. F. 
& A. M. v. Cass County, 79 Nebr. 463, 
113 NW 167. 

66. State v. Erickson, 44 S. D. 63, 
182 NW 315, 316, 13 ALR 1189. 

67. Long Dock Co. v. State Bd. of 
Assessors, 78 N. J. L. 44, 73 A 538, 55 
[aff 79 N. J. L. 604, 80 A 1185]. 

68. Plattsmouth Lodge No. 6 A. 
F. & A. M. v. Cass County, 79 Nebr. 
463, 113 NW 167, 168. 

69. Dooley v. Pennsylvania R. Co., 
250 Fed. 142, 144. 


and 


516. 

71. Kaufman-Straus (Co. v. Lucas, 
OLIN TOKO Hee ; 

720e bm wer Eudson, £1911) o1 “Ch; 
206, 211. : 

73. Matter of Hopson, 213 App. 
Div. 395, 211 NYS 128, 133. 


real property last hereinbefore described.”8® 


70. Fink v. Sack, 287 Fed. 514, 
6 . 


‘ 


74. Kingsbury v. Chapin, 196 Mass. 
533, 82 NE 700, 701, 18 AnnCas 738; 
Frothingham v. Shaw, 175 Mass. 59, 
55 NE 623, 624, 78 AmSR 475. 

75. In re Culver, 145 Iowa 1, 7, 123 
NW 7438, 25 LRANS 384. 

76. Cal.—Peo. v. Home Ins. Co., 29 
Cal, 5338, 540. 

Colo.—In re Waldron, 84 Colo. 1, 
267 WP" LOT 94) 

Md.—Myers v. -Baltimore County, 
83 Md. 385, 35 A 144, 55 AmSR 349, 

Lansing, 


34 LRA 309. 

Minn.—Gregory  v. 115 
Minn. 73, 131 NW 1010, 1011. 

N. H.—Mann v. Carter, 74 N. H. 345, 
68 A 130, 131, 15 LRANS 150. 

N. J.—Neilson v. Russell, 76 N. 
J. L. 27, 69 A 476, 478, [rev on other 
grounds 76 N. J. L. 655, 71 -A 286, 
131 AmSR 673, 19 LRANS 887]. 

N. Y.—In re Fearing, 200 N. Y. 340, 
93 NE 956, 958; In re Bronson, 150 
N. Y. 1, 5, 44 NE 707, 55 AmSR 632, 
34 LRA 238; Matter of Gordon, 114 
App. Div. 202, 99 NYS 630, 631 [aff 
186 N. Y. 471, 79 NE 722, 10 LRANS 
1089]; In re Preston, 37 Misc. 236, 
75 NYS 251, 252 [aff 75 App. Div. 250, 
48aN VSP oie 

S. C.—Fuller v. State Tax Commn., 
128 S. C. 14, 121 SE 478, 480. 

Tex.—Hall v. Miller, 102 Tex. 289, 
LISS We ii68) 17:0. 

77. De Ganay v. Lederer, 250 U. S. 
376, 381, 39 SCt 524, 63 L. ed. 1042. 

78. State v. Bunce, 187 Mo. A. 607, 
614, 173 SW 101. 

79. King v. Gibson, 84 Kan. 29, 113 
P 429, 430. 

80. Rex v. Ripplinger, (Sask.) 14 
CanCrCas 111, 113, 9 WestLR 605. 

81. Rex v. Ripplinger, supra. 

82. Corcoran v. Boston, 185 Mass. 
825, 326, 70 NE 197. 

[a] Thus the words “the property 
of the Commonwealth,” as used in 
Rev. L.c 12 § 5 subd 2, providing that 
“the property of the Commonwealth, 
except real estate of which the Com- 
monwealth is in possession under a 
mortgage for condition broken” shall 
be exempt from taxation, “mean the 
same as ‘all the property of the Com- 
monwealth.’ And the fact that only 
one exception is made shows that no 
other exception could have been in- 
tended.’’ Land held under a bond for 
a deed from the commonwealth, on 
which a private individual has erected 
buildings and engaged in manufactur- 
ing business thereon, is exempt. Cor- 
coran v. Boston, 185 Mass. 325, 326, 
70 NE 197. 

83. Atty.-Gen. v. Ritchie Contract- 
ine etc.) Co.; 520 Can, Si Ca cone o 
DomLR 51, 59, 9 WestWkly 694 [dism 
app. 20 By) ©. 1333, 17 DomULRY7 732s 
WestLR 59, 6 WestWkly 640, and 
app dism [1919] A. C. 999, 48 DomLR 
147, [1919] 3 WestWkly 347]. 


84. Re Burgar, 14 OntWR 772; 775. 
85. King v. Gibson, 84 Kan. 29, 32, 
113 P 429. 
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III. CONSTRUCTION 


[§ 6] The word “property” may have different 
meanings depending upon the connection in which, 
and the purposes for which, it is used,*®® as \indicat- 
ing the intention of the parties,** or the proper con- 
struetion or application of constitutional or statu- 
tory provisions.*® Thus the term may have a mean- 
ing sometimes broad and sometimes restricted.*? It 
has also been stated that the very generality of the 
word requires restriction, according to the circum- 
stances in which it is used;°° and its meaning may 
be, and often is, restricted by the context so as not 
to apply in its most comprehensive sense.°! The 
meaning of the term may be restricted by its evi- 
dent use in a technical sense,®? or by its evident use 
as a word of art.°? Where the term is used: in a 
written instrument, all the terms of the instrument 
must be considered in determining whether from the 


context iit is used with a restricted meaning.®4 

As used in statutes and constitutions.°® A more 
comprehensive meaning is presumed to have been in- 
tended in the use of the word “property” in a con- 
stitution than in a statute, for, the former being the 
organic instrument, it is presumed to have been 
couched in broader language than is the case in a 
statute, which usually concerns itself with precise 
matters.°® In statutes a broader or restricted mean- 
ing will be given according to the legislature’s pur- 
pose.°? Generally, as used in statutes, the term 
“property” should be given its ordinary meaning, 
and it should not be given a limited or restricted 
meaning.®® Still, the meaning of the term may be 
restricted by the context®® or it may be necessary so 
to restrict its application in one section of a statute 
in order to give effect to another.! 


IV. SUBJECTS OF PROPERTY 


[§ 7] A. In General. Generally, the subjects of 
property comprise all valuable rights or interests 
protected by law? and the subject matter or things 
in which rights or interests exist. That and that 
only is property which the law recognizes as such ;* 
but in this respect the meaning of the word is not, 


U. S—Gleasonsyv. Thaw;236. Ui. 
S25558) 35 SCt DESHI Ye el Ole ow G yas We 
In re Blalock, 21 F. (2a) 612, 615 [cit 
Cyc]; Wells v. Jersey City, 207 Fed. 
871 [aft 219 Fed, 699, 185 CCA 3871 


86. 


59 i. ed. 717) ]. 


Sous CE 28 oon lareduytues 
Thaw, 185 Fed. 345, 107 CCA 463, 34 | 41-73. 
LRANS 894 faff, 196 Bed: 359, 
CCA 179 (aff 236 U.S. 558, 35 SCt 287, 


and cannot be, fixed and unchanging.’ What con- 
stitutes property for various purposes and under 
various circumstances is treated specifically in oth- 
er articles of this work. An enumeration of all of 
the rights or interests and all of the things which 
have been held to constitute property will therefore 


Gleason v.| generally see Constitutional Law §§ 
Statutory construction generally 
see Statutes [36 Cye 1102]. 
96. Wells v. Jersey City, 207 Fed. 


116 


(writ of certiorari den 239 U. S. 650 91. U.S.—Gleason v. Thaw, 236 U.| 871 [aff 219 Fed. 699, 1835 CCA 3871 
mem, 36 SCt 284 mem, 60 L. ed. 485|S. 558, 35 SCt 287, 59 L. ed. 717; | (writ of certiorari den 239 U. S. 650 
mem)]J; Gleason v. Thaw, 185 Fed.| Wells v. Jersey City, 207 Fed. 871 | mem, 36 SCt 284 mem, 60 L. ed. 485 
345, 107 CCA 468, 34 LRANS 894 [aff | [aff 219 Fed. 699, 135 CCA 371 (writ | mem)]. 

196 Fed. 359, 116 CCA 179 (aff 236] of certiorari den 239 U. S. 650 mem, 97. Wells v. Jersey City, supra. 
U. S. 558, 35 ’sct 287, 59 Li. ed. 717) ]. | 36 SCt 284 mem, 60 L. ed. 485 mem) ]: 98. State v. Frusha, 150 La. 995, 91 


Cal. TOS Angeles ‘Pac. Co. v. Hub- 
bard, 17.Cal. A. 646, 121 P 306. 

Ill. Rigney v. Chicago, 102 Ill. 64, 
ihe 

Mass.—Reed v. Reed, 194 Mass. 216, 
80 NE 219. 

Minn.—Ide v. Harwood, 30 Minn. 
191, 14 NW 884. 

Mo.—Jackman v. St. Louis, etc., R. 
Co., 304 Mo. 319, 263 SW 230; Mc- 
Alister v. Pritchard, 287 Mo. 494, 230 
SW 66; Wilson v. Beckwith, 140 Mo. 
359, 372, 41 SW 985. 

N. Y.-—Springfield F. & M. Ins. Co. 
v. Allen, 43 N. Y. 389, 3 AMR 711. 

Ont.—Re Lunness, 46 Ont. L. 320, 17 
OntWN 186, 51 DomLR 114. 

Rules of construction: 

“Wjusdem Generis” 19 C. J. p 1255. 
“Interpretation” 33 C. J. p 473. 
“Noscitur a Sociis’” 46 C. J. p 496. 
Statutes [36 Cyc 1102 et seq]. 
Wills [40 Cyc 1526]. 

Ejusdem generis where phrase 
“other ” is used see Other § 8. 

“Other property” see Other § 4. 

87. Wheeler v. Dunlap, 13 B. Mon. 
(Ky.) 291; Stony Brook R. Corp. v. 
Boston, ete., R. Co., 260 Mass. 379, 157 
NE 607, 53 ALR 700; Springfield F., 
& M. Ins. Co. v. Allen, 43. Ne. 389) 
S. AmR (711 Doe: lv. Lainchbury, 11 
Kast 290, 103 Reprint 1015. 

88. Gleason v. Thaw, 236 U. S. 558, 
35 SCt 287, 59 L. ed. 717; In re Bla- 
lock, Sate (2d) 612... 61s feit iCyeil; 
Wells v. Jersey City, 207 Fed. 871 
[aff 219 Fed. 699, 185 CCA 371 (writ of 
certiorari den 239 U. S. 650 mem, 36 
SCt 284 mem, 60 L. ed. 485 mem)]; 
Los Angeles Pac. Co. v. Hubbard, 17 
Cal A 1646; 121-0 P3065) Wilson) w. 
Beckwith, 140 Mo. 359, 372, 41 SW 
985; Howerton v. Iowa State Ins. Co., 
105 Mo. A. 575, 80 SW 27. 

Construction in constitutions or 
statutes see infra text and notes 95-1. 

89. Carter v. Bolster, 122 Mo. A. 
135, 98 SW 105. 

90. Gleason v. Thaw, 236 U. S. 558, 


In re Tanner, 192 Fed. 572: Gieason 
v. Thaw, 185 Fed. 345, 107 CCA 463, 
34 LRANS 894 [aff 196 Fed. 359, 116 
CCALITO¥ Catie236" Uieriss Sos, 20 Sou 
287, 59. ed.717)]; Horton v. Mc- 
Kee, 68 Fed. 404; Kuter v. Michigan 
Cent.” Ra Co,14 By Case Now7,955; 1 
Biss. 95. 

Tll.—Clark vy. Leavitt, 330 Ill. 350, 
161 NE 751. 

Ky.—United Equipment Co. v. D. T. 
Bohon Co., 208. Ky. 527, 268 SW 27; 
Johnson v. Mansfield, 176 Ky. 386, 195 
SW 453. 

Mass.—Stony Brook R. Corp. v. Bos- 
ton, etc., R. Co., 260 Mass. 379, 157 NE 
607, 53 ALR 700; Simplex Electric 
Heating Co. v. Com, 227 Mass. 225, 


116 NE 501. 
Mo.—Jackman v. St. Louis, ete., R. 
Co., 304 Mo. 319, 263 SW 230; Wilson 


v. Beckwith, 140 Mo. 359, 41 SW 985; 
Carter v. Bolster, 122 Mo. A. 135, 98 
SW 105. 

N. Y.—Peo. v. Dunford, 207 N. Y. 
17, 100 NE 433. 

N. C.—Jones Vv. Richmond, 161 N. C. 
553,.77 SE 950; Brawley v. Collins, 88 
NCL 605. 

Okl.—Barnett v. 92 Okl. 
142, 218 P 677. 

Wash.—State v. Klinkenberg, 76 
Wash. 466, 136 P 692, 49 LRANS 965, 
AnnCas1915D 468. 

W. Va.—F ruth v. Charleston Bd. of 
Affairs, 75 W. Va. 456, 84 NE 105, 
LRAI1915C 981. 

Ont.—Re Lunness, 46 Ont. L. 320, 
17 OntWN 186, 51 DomLR 114; Cana_ 
dian Pac. R. Co. v. Ottawa F. Ins. Coy 
9 Ont. L. 498, 5 OntWR 496 [app dism 
It Ont. i. 468, 7 OntWik 353]: 

92. Gleascn v. Thaw, 185 Fed. 345, 
107 CCA 463, 34 LRANS 854 [aff 196 
Med. 359) 16 CCAM aii 236 ULTS. 
HOS Ol IS Cte Oo me Clem (lap) als 

93. Gleason v. Thaw, 236 U.S. 558, 
35 SCt 287) 59) Ey ed: 717. 


Secrest, 


94. Clark vy. Leavitt, 330 Ill. 350, 
IGT NE V75ih 
95. Constitutional construction 


S 430, 24 LRA 394. 

99. See cases supra note 91. 

Lvs tn: re: Blalock, 34) BU (2aon ene: 
615 [cit Cyc]; Hickman v. Ruff, 55 
Miss. 549. 

2. See infra § 8. 

3. See infra § 9. 

4 Cooley Const. L. (3d ed) p 345. 

Property as creature or creation of 
law see supra § 2. 

5. Peo. v. La Fetra, 113 Misc. 527, 
185 NYS 632 [aff 194 App. Div. 523, 


186 NYS 58 (aff 230 N. Y. 429, 130 
NE 601)]. 
[a] “The idea of property is not 


some one thing, identical throughout 
history and incapable of alteration, 
but is variable like all creations of 
the human mind; at any given time 
it is a brief expression denoting the 
rights over things conferred by the 
law or custom of some given society 
at that time; but neither on this point 
nor on any other has the law and cus- 
tom of a given time and place a 
claim to be stereotyped forever.” Peo. 
v. La Fetra, 113 Mise. 527, 531, 185 
NYS 632 [aff 194 App. Div. 523, 186 
NYS 58 (aff 230 IN. Y. 429, 130, NE 
601), and quot John Stuart Mill, 31 
Fortnightly Review p 513; Chapters 
on Socialism p 527). 

[b] “As industrial and economic 
and social conditions change, and in- 
deed as public sentiment changes, the 
idea of property changes. . In 
general it may be said that as popula- 
tion becomes more dense and concen- 
trated in very large cities, with the 
corresponding increase in complexity 
of organization made necessary to 
support so large a population in so 
small an area individual 
property rights, in many cases, have 
to be correspondingly diminished and 
curtailed in the public interest.” Peo. 
v. La Fetra, 113 Mise. 527, 582, 185 
NYS 682 [aff 194 App. Div. 523, 186 
On 58 (aff 230 N. Y. 429, 130 NE 

6. See cross references supra p 726. 


OS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not be attempted in this title, which in this regard 
will confine itself to the subject matter of property 


generally.” 


In the broad sense of the term, “property” in- 
cludes money,* the present use of money,® deposits 
in a savings bank,'® commercial paper!) or similar’ 
instruments,*” evidence of debt,!? notes,!* credits,1® 
debts,1® but not as property of the debtor,!7 se- 


7. See infra §§ 8-13. 
8. U. S.—Pirie v. Chicago Title, 
etc., Co., 182 U. S. 488, 21 SCt 906, 45 
L. ed. 1171; In re Fixen, 102 Fed. 295, 
42 CCA 354, 50 LRA 605; In re Con- 
haim, 97 Fed. 923; In re Ft. Wayne 
Hlectrie Corporation, 96 Fed. 803 [aff 
Yor Bed, 400,339 CCAs582 3. Kuter wv. 
Michigan Cent. R. Co., 14 F. Cas. No. 
29150, WA BISS 3 5: 

Colo.—Shemwell v. Peo., 62 Colo. 
146, 161 Pi 157. 

D. C.—In re McKnight, 1 App. 28. 

Ind.—Baker v. State, 109 Ind. 47, 9 
NE 711. 

Iowa.—Hallagan v. Dowell, 139 NW 


883. 

Ky.—Com. v. Morrison, 2 A. K. 
Marsh. 75. 

Me.—State v. Thomes, 126 Me. 230, 
137 A 396. 

Mich.—Peo. v. Williams, 24 Mich. 


156, 9 AmR 119. 

Miss.—Chism vy. Citizens’ Bank, 77 
Miss. 599, 27 S 637; Mitchell v. Mitch- 
ell, 35 Miss. 108. 

Mo.—Ludlow-Saylor Wire Coa. v. 
Wollbrinck, 275 Mo. 339, 205 SW 196; 
Farrar v. American Express Co., (A.) 
219 SW 989; Sherman vy. Luckhardt, 
96 Mo. A. 320, 70 SW 388. 

Mont.—State v. Harrington, 68 
Mont. 1, 217 P 681; Cruse v. Fischl, 55 
Mont. 258, 175 P 878. 

N. Y.—Brown v. Brown, 41 N. Y. 
507; Frederick v. Chicago Bearing 
Metal Co., 130 Misc. 366, 223 NYS 824; 
Peo. v. Wagner, 120 Misc. 214, 198 
NYS 65 [aff 208 App. Div. 828 mem, 
203 NYS 946 mem]; Eypert v. Bolen- 
ius, 2 AbbNCas 193. 

Or.—Fishburn vy. Londershausen, 50 
Or. 363, 92 P 1060, 14 LRANS 1234, 15 
AnnCas 975. ; 

R. I.—Landry v. Andrews, 22 R. I. 
597, 48 A 1036. 

S. G.—Pell v. Ball, 17S: C. Eq. 48; 
Stuckey v. Stuckey, 10 S. C. Eq. 308. 

Tenn.—Fry v. Shipley, 94 Tenn. 252, 
29 SW 6. 

Tex.—Brown v. State, 23 Tex. A. 
214, 4 SW 588; Bryant v. State, 16 


Tex. A. 144; McAdams v. State, 76 
Tex Cr: 63; 172 SW 792: i 
“{a] Confederate notes.—‘‘This 


court cannot recognize any legal pro- 
prietary right in Confederate notes, 
unless such rights be based upon some 
positive law of Congress, or upon 
some legitimate military order of the 
Government of the United States.” 
Murphy v. Denman, 18 La. Ann. 55. 


[b] Foreign money is property. 
Thompson vy. State, 90 Tex. Cr. 125, 
234 SW 406. 


“Money” 40 C. J. p 1489. 

9. See James v. Barry, 138 Ky. 656, 
665, 128 SW 1070 (‘‘The present use of 
money as against a future right of 
use is a valuable thing. It is so 
regarded. 9). in commercial cir- 
cles, and none the less so in law”). 

10. Wyatt v. State Equalization 
Ba., 74 N. H. 552,-70 A 387. 

11. Peo. v. Miller, 278 Ill. 490, 116 
NE 131, LRA1917E 79% 

12. Knudson vy. Knudson, 128 Or. 
635, 275 P 663. 

13. Fishburn v. Londershausen, 50 
Or. 363, 92 P 1060, 14 LRANS 1234, 
15 AnnCas 9765. © , 

14. U. S.—Samet v. Farmers’, etc., 
Nat. Bank, 247 Fed. 669, 159 CCA 571; 


-Manning v. Berdan, 132 Fed. 382. 
N 


. D.—German Mercantile Co. v. 
Wanner, 25 N. D. 479, 142 NW 468, 52 
LRANS 453. 

Or.—Knudson vy. Knudson, 128 Or. 
635, 275 P 663. 
Ss. D.—Schiller Piano Co. v. Hyde, 
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curities,*® mortgages,1® choses in action,?° an op- 
tion,”* secret processes and formule,?2 trade se- 


crets,** liquor tax certificates,24 the certificate of 


39 S. D. 74, 162 NW 937. 

Tex.—Washer v. Smyer, 109 Tex. 
398, 211 SW 985, 4 ALR 1320. 

Wis.—Clawson vy. State, 129 Wis. 
650, 109 NW 578, 116 AmSR 972, 9 
AnnCas 966. 

15. Farrar v. American Express 
Coz (Mo. A.) 219 SW 989; State v. 
Harrington, 68 Mont. 1, 217 P 681; 
ee Ve Mischl) 55 Mont.1258, 175 Pe 

16. Knudson v. Knudson, 128 Or. 
635, 275 P 663. 

17. Dibert v. D’Arcy, 248 Mo. 617, 
154 SW 1116. 

18. U. S.—De Ganay v. Lederer, 
250.U, S..376, 39 SCt 524, 63° Li. ed. 
1042; Blake v. Foreman Bros. Bank- 
ing Co., 218 Fed. 264. 

Mont.—State v. Harrington, 68 
Mont. 1, 217 P 681; Cruse v. Fischl, 
55 Mont. 258, 175 P 878. 

S. C.—Pell v. Ball, 17 S. C. Eq. 48. 

Tenn.—Fry v. Shipley, 94 Tenn. 252, 
29 SW 6. 

Tex.—Commonwealth Bonding, etc., 
Co: v. Hollifield, (Commn. A.) 220 SW 
322; Anderson v. La Grange First 
Nat. Bank, (Civ. A.) 191 SW 836. 

19. Knudson v. Knudson, 128 Or. 
635, 275 P 663. 

20. U.S.—Pritchard v. Norton, 106 
We Sat 1245 ISCt. 102.927. 6d. 11045 
Chemical Foundation vy. EK. I. Du Pont 


de Nemours, 29 F. (2d) 597; Gulf, 
ete, RR. Cowv.e Cities “Serve "Co. 27%3 
Fed. 946; Meyerson y. Alter, 11 Fed. 


688, 4 Woods 126. 
Ug roa y ae v. Frothingham, 72 Ala. 

Cal.— Peo. v. Cadman, 57 Cal. 562; 
Lick v. Austin, 43 Cal. 590; Peo. v. 
Eddy, 43 Cal. 331,,13 AmR 143; Jus- 
tis v. Atchison, etc., R. Co., 12 Cal. A. 
639, 108 P 328. 

Conn.—Wentz’s App., 76 Conn. 405, 
56 A 625; Beach’s App., 76 Conn: 118, 
55 A 596; Sherwood v. Sherwood, 32 
Conn. 1. 

Ill.—Stahl v. Webster, 11 Ill. 511. 

Iowa.—Groenendyke vy. Fowler, 204 
Iowa 598, 215 NW 718. 

ky.—United Equipment Co. v. D. T. 
Bohon Co., 203 Ky. 527, 263 SW 27. 

Me.—Carlton v. Carlton, 72 Me. 115, 
39 AmR 307. 

Mass.—Goreley v. Butler, 147 Mass. 
8, 16 NE 734. 

Mich.—Battishill vy. Humphreys, 64 
Mich. 494, 31 NW 894; Power v. Har- 
low, 57 Mich. 107, 23 NW 606; Dunlap 
v. Toledo, ete., R. Co., 50 Mich. 470, 
15 NW 555. 

Mo.—Ludlow-Saylor Wire Co. v. 
Wollbrinck, 275 Mo. 339, 205 SW 196; 
Womach vy. St. Joseph, 201 Mo. 467, 
100 SW 443,-10 LRANS 140. 

N. H.—Pearson vy. Gooch, 69 N. H. 
571, 45 A 406. 

N. Y.—Reid v. New York, 139 N. Y. 
534, 34 NE 1102; Seaman v. Clarke, 60 
App. Div. 416, 69 NYS 1002 [aff 170 
N. Y. 594, 68 NE 1122]; Morris: Canal, 
ete., Co. v. Townsend, 24 Barb. 658; 
Smith v. New York Consol. Stage Co., 
18 AbbPr 419, 28 HowPr 277; Ten 
Broeck v. Sloo, 2 AbbPr 234, 13 HowPr 
28. 

N. C.—Mizell v. Atlantic Coast Line 


ee OOr, el Sie NE Co. SO. LOG eS assis 
Winfree v. Bagley, 102 N. C. 515, 9 
SE 198. 


Oh.—Cincinnati v. Hafer, 49 Oh. St. 
60, 30 NE 197. 

Or.—Rogers v. Blumauer, 122 Or. 
352, 255 P 324; Farrell v. Davis, 85 
Or. 213, 219, 161 P 94, 703 [cit Cyc]; 
Fishburn v. Londershausen, 50 Or. 
363, 92 P 1060, 14 LRANS 1234, 15 
AnnCas 975, 


the railroad commission permitting the operation of 
a bus line,?® and electric current.?°® 
Mailed matter has been held to be property for 
various purposes and under various cireumstances.27 
A presumption that one entering property of an- 


Porto Rico.—Porto Rico Co. v. Al- 
sop, 1 Porto Rico Fed. 337. 

R. I.—Cooney v. Lincoln, 20 R. I. 
183), S77 AS10318 

S. C.—-McLemore v. Blocker, 5 S. C. 
Eq. 272. 2 

Tex.—Washer vy. Smyer, 109 Tex. 
398, 211 SW 985, 4 ALR 1320; North- 
ern Texas Tract. Co. v. Hill, (Civ. AD 
297 SW 778. 

Utah.—Halling v. State Industrial 
Commn., 263 P 78. 

Wis.—Clawson v. State, 129 Wis. 
650, 109 NW 578, 116 AmSR 972, 9 
AnnCas 966. 

Man.—Salter v. Dominion Bank, 68 
DomLR 757, [1922] 2 WestWkly 280. 

{a] Vested right of action is prop- 
erty. Halling v. State Industrial 
Commn., (Utah) 263 P 78. 


[b] Judgment in tort is property. 
eee v. Gibson, 43 Wis. 23, 28 AmR 
[ec] Right of action in tort held 


not property. Gibson v. Gibson, 43 
Wis. 23, 28 AmR 527. 

[d] Right to sue for damages for 
causing injury to wife is property. 
Northern Texas Tract. Co. v. Hill, 
(Tex. Civ. A.) 297 SW 778. 

“Chose in action” infra § 39. 

Choses in action as personal prop- 
erty see infra § 38. 

21. Haskins v. Ryan, 75 N. J. Eq. 
330, 78 A 566. 

22. Coca-Cola Bottling Co. v. Coca- 
Cola Co., 269 Fed. 796; Durand v. 
Brown, 236 Fed. 609, 149 CCA 605. 

23. Boylston Coal Co. v. Rauten- 
bush, 237 Ill. A. 550; Elaterite Paint, 
etc., Co. v. S. E. Frost Co., 105 Minn. 
239, 117 NW 388; Fougera v. New 
York, 178 App. Div. 824, 166 NYS 248 
[aff 224 N. Y. 269, 120 NE 642]. 

24 Bachmann-Bechtel Brewing Co. 
Sale 154 App. Div. 849, 139 NYS 

25. Willis v. Buck, 81 Mont. 472, 
263 P 982. 

26. Hill v. Pacific Gas, ete., Co., 22 
Cal. A. 788, 136 P 492; Terrace Water 
Co. v. San Antonio Light, etc., Co., 1 
Cal. A. 511, 82 P 562; Sixty-Seventh 
South Munn, Ine. v. State Public Util- 
ity Comrs., (N. J. Sup.) 147 A 735. 


27. See cases infra this note. 
[a] Property of United States.— 
Mail is property which for certain 


purposes belongs to the United States. 
Searight v. Stokes, 3 How. (U. S.) 
P5111 ay ed. 5875) Pakas vo USS °240 
Fed. 350, 153 CCA 276 [aff 245 U. S. 
467, 38 SCt 148, 62 L. ed. 406]. 

[b] Property of addressee.—(1) 
The right of the addressee to a letter 
directed to him is a property right 
which attaches upon the mailing of 
the letter. Kennedy v. Dr. David Ken- 
nedy Corp., 32 Misc. 480, 66 NYS 225. 
(2) After a letter is placed in the post 
office it passes out of the control of 
the sender and into that of the person 
to whom it is directed, and the post- 
master or post-office department is 
the agent of the sender to forward 


the letter to the party addressed. 
Com. v. Wood, 142 Mass. 459, 8 NE 
432; Kennedy v. Dr. David Kennedy 
Corp., supra; Reg. v. Jones, 4 Cox 
CHES LOS 

[ce] Property of sender.—(1) A 
letter must be surrendered by the 


postal authorities to the writer or his 
rightful agent, if called for at any 
time before it is placed in transit. 
and such a delivery terminates the 
authority of the government over it. 
U. S. v. Bullington, 170 Fed. 121. (2) 
The writer of a letter has a right to 
control its use, it being his property. 
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other does so in subordination to the title of the real 
owner is a valuable property right.?8 

Not property. Unissued corporate bonds are not 
property,”® nor is the right of a wife to insure the 
life of her husband for her own benefit.®° 
dated damages are not property either in common 


parlance or technical language.*? 
property.*? 
[$ 8] B. Rights or Interests. 


rights.?? 


U. S. v. Tanner, 28 F. Cas. No. 16,430, 
6 McLean 128. (8) The sender of a 
- letter has a right to direct a third 
person, not the addressee, to take the 
letter out of the post office at its 
destination and to open it’and read it. 
U. S. v. Tanner, supra. 

{d] Mail not property of sender.— 
(1) Where a letter is placed in the 
hands of the officer charged with the 
duty of mailing, and has been mailed 
and has passed into the custody of 
the post-office department for deliv- 
ery, the writer loses control of it. 
Tus. ve Nutt; 27 (ky Casi No, 115,904; 
Kennedy v. Dr. David Kennedy Corp., 
32 Misc. 480, 66 NYS 225. (2) The 
sender has no right to take it out of 
his custody or prevent or delay such 
delivery. U. S. v. Nutt, supra.- 63) 
Where H. D. Bacon, a member of the 
firm of Page & Bacon of St. Louis, and 

‘also of that of Page, Bacon & Com- 
pany of San Francisco, applied to the 
postmaster general for an order to 
the deputy postmaster of the city of 
New York that all correspondence of 
the firm in San Francisco addressed 
to their several agents in the Atlantic 
and. Western states, and daily ex- 
pected in New York by the steamer 
bringing the mails from San Fran- 
cisco, should be delivered to him, H. 
D. Bacon, it was held: First, that 
the writer of a letter has no such gen- 
eral property in it as to entitle him in 
every case to reclaim it while in tran- 
situ; second, exceptional cases may 
exist of right to reclaim a letter in 
the analogy of the cases of stoppage 
in transitu by the law merchant; 
third, all such cases are exceptional, 
each depending on its own special 
merits; and there is no authority in 
law for the issue of the order asked in 
this case of the postmaster general. 
7 Op. Atty.-Gen. p 76. 

28. People’s Sav. Bank v. Bufford, 
90 Wash. 204, 155 P 1068. 


29. Coddington y. Gilbert, 17 N. Y. 
489. 
30. Holmes v. Gilman, 138 N. Y. 


369, 34 NE 205, 34 AmSR 463, 20 LRA 
566, 30 AbbNCas 213. 

31. Miller v. Miller, 44 Pa. 170; 
Cardamone vy. Cardamone, 9 Pa. Dist. 
& Co, 723. 

32. Anthony v. Tarpley, 45 Cal. A. 
Rid AST Pant. 

83. Groenendyke v. Fowler, 204 

Iowa 598, 215 NW 718 [cit Webster 
New Int. D.]; Wood vy. Security Mut. 
L. Ins. Co., 112 Nebr. 66, 198 NW 753, 
34 ALR 712. 
. 84 Fishburn v. Londershausen, 50 
Or. 363, 92 P 1060, 14 LRANS 1284, 15 
AnnCas 975; Jones v. Skinner, 5 L. 
J. Ch. 87; Re Lunness, 46 Ont. L. 320, 
‘17 OntWN.186, 51 DomLR 114; In re 
Cohen, 8 Ont. L. 143, 4 OntWR 103, 
8 CanCrCas 251. 

35. U.S.—Scranton vy. Wheeler, 179 
U.eS; £414 21.,SCt 48-45, eed.) 126; 
In re Swanson, 215 Fed. 353. 

Cal.—Yuba River Power 
Nevada Irr. Dist., 279 P 128. 

J11.—Illinois Cent. R. Co. v. Mattoon 
Highway Comrs., 161 Ill. 247, 43 NE 
1100; Chicago, ete., R. Co. v. Cicero, 


Coc Ww. 


In modern legal 
systems, property includes practically all valuable 
The term is indicative and descriptive of 
every possible interest which a person can have,** 
extends to every speéies of valuable right or inter- 
est,?® and comprises a vast variety of rights.°° The 
right to be protected in a person’s privileges belong- 


PROPERTY 


Unliqui- 
A child is not 


[§§ 7-8 
ing to him as an individual or secured to him as a 
member of the commonwealth is property,?’ as is 
any valuable interest in or to any object of value 
that a person may lawfully acquire or hold,?® or in 
any and every thing that is subject to ownership.®® 


‘Thus the term includes every specivs of valuable 
right or interest in either real or personal proper- 


ty,*° or in easements, franchises, and incorporeal 


154 Ill. 656, 39 NE 574; Metropolitan 
City R. Co. v. Chicago West. Div. R. 
Coogee Tliees 1% 

Iowa.—Groenendyke vy. Fowler, 204 
Iowa 598, 215 NW 718. 

Mass.—Watson v. Boston, 209 Mass. 
18, 95 NE 302; Williston Seminary v. 
Hampshire County Comrs., 147 Mass. 
427, 18 NE 210; Boston, etc., R. Corp. 
v. Salem, etc., R. Co., 2 Gray 1. 

Miss.—lIllinois Cent. R. Co. v. State, 
94 Miss. 759, 48 S 561. 

Mo.—MecAlister v. Pritchard, 287 
Mo. 494, 230 SW 66; Lawrence v. Hen- 
nessy, 165 Mo. 659, 65 SW 717; Wilson 
v. Beckwith, 140 Mo. 359, 41 SW 985; 
Farrar v. American Express Co., (A.) 
219 SW 989; State v. Barnett, 193 Mo. 
A. 36, 180 SW 458; Equitable F. & M. 
Ins. Co. v. St. Louis, ete., R. Co., 134 
Mo. A. 48, 114 SW 546. 

N. Y¥.—Brooklyn City R. Co. v. 
Kings County Trust Co., 214 App. Div. 
506, 212 NYS 343 [aff 242 N. Y. 531 
mem, 152 NE 414 mem]; Caro v. 
Metropolitan El. esCosr 46y7 INA, We 
Super. 138. 

Okl.—Southern Kansas R. Co. v. 
Oklahoma City, 12 Okl. 82, 69 P 1050. 

S. D.—Ewert v. Taylor, 38 S. D. 124, 
160 NW 797. 

36. Larisa v. Tiffany, 42 R. I. 148, 
105 A 739; Cooney v. Lincoln, 20 R. I. 
183, 37 A 1031. 

37. Pavesich v. New England L. 
Ins. \Co., 122 Ga. 190, 50 SE 68, 106 
AmSR 104, 69 LRA 101, 2 AnnCas 561 
[quot Gray, J., dissenting in Rober- 
son v. Rochester Folding Box Co., 171 
N. Y. 538, 64 NE 442, 39 AmSR 828, 
59 LRA 478]. 

Rights included see infra text and 
notes 40-55. 

[a] Right to privacy has been held 
to be property.—Corliss v. E. W. 
Walker Co., 57 Fed. 434; Pavesich v. 
New England L. Ins. Co., 122 Ga. 190, 
50 SE 68, 106 AmSR 104, 69 LRA 101, 
2 AnnCas 561 [quot Gray, J., dissent- 
ing in Roberson v. Rochester Folding 
Box Co., 171 N. Y. 538, 64 NE 442, 39 
AmSR 828, 59 LRA 478]; Munden v. 
Harris, 153 Mo. A. 652, 134 SW 1076. 
Contra Henry v. Cherry, 30 R. I. 18, 
73 A 97,136 AmSR 928, 24 LRANS 991, 
18 AnnCas 1006. 

iia of privacy see Torts [38 Cyc 


88. State v. Frusha, 150 La. 995; 
91 S 4380, 24 ALR 394. 

39. Bailey v. Peo., 190 Ill. 28, 60 
NE 98, 88 AmSR 106, 54 LRA 888 [cit 
Wood v. Security Mut. L. Ins. Co., 112 
Nebr. 66, 198 NW 573, 34 ALR 712]; 
Gillespie v. Peo., 188 Ill. 176, 58 NE 
100%, 80, AmSR. 1765 52 “URA.: 283: 
Booth v. Peo,, 186 Ill. 48, 57 NE 798, 
78 AmSR 229, 50 LRA 762; Ritchie 
v. Peo.,. 155 Ill. 98, 40 NE 454, 46 
AmSR 315, 29 LRA 79; Braceville 
Coal Co. v. Peo., 147 Ill. 66, 35 NE 62, 
37 AinSR 206, 22 LRA 340; Frorer v. 
Peo., 141 Ill. 171, 31 NE 395, 16 LRA 
492; Illinois L. Ins. Co. v. Chicago, 
244 Tll. A. 185; State v. Associated 
Press, 159 Mo. 410, 60 SW 91, 81 AmSR 
368, 51 LRA 151; Staton v. Norfolk, 
etc., R. Co., 111 .N. C. 278, 16 SE 181, 
17 LRA 888. 


hereditaments.*? 
which are incident to the use, enjoyment, and dispo- 
sition of tangible things;+? the bare possession, with 
color of right, of anything of value;** the right to 
the possession of anything of value,** at least as 
against all but the true owner;*® the right to con- 
test judicially any invasion of that which one pos- 


Too, the term comprises all rights 


Things subject to ownership see 
infra § 9. 

40. U. S.-—Washington v. Rober- 
age, 278 U. S, 116, 49 SCt 50, 73 L. ed. 
210; Scranton v. Wheeler, 179 U. S. 
141, 21. SCt-48,, 45" Led. 126: Invre 
Swanson, 213 Fed. 353. 

Cal.—McKeon vy. Bisbee, 9 Cal. 137, 
70 AmD 642. 

Il].—Illinois Cent. R. Co. v. Mattoon 
Highway Comrs., 161 Ill. 247, 43 NE 
1100; Metropolitan City R. Co. v. Chi- 
cago Western Div. R. Co., 87 Ill. 317; 
Primm v. Belleville, 59 Ill. 142. 

Mass.—Boston, ete., R. Corp. v-. 
Salem, etc., R. Co., 2 Gray 1. 

Mo.—Lawrence y. Hennessy, 165. 
Mo. 659, 65 SW 717; State v. Barnett, 
193 Mo. A. 36, 180 SW 458; Equitable 
Re & M. Ins.Co. w.eSts louis) eter R 
Co., 134 Mo. A. 48, 114 SW 546. 

N. Y.—Brooklyn City R. Co. v. 
Kings County Trust Co., 214 App. Div. 
506,212, NYS) 343. [aff 242 N. -Y. 53k 
mem, 152 NE 414 mem]; Caro v. Met- 
ropolitan El. R. Co., 46 N. Y. Super. 
138, 164. 

Okl.—Southern Kansas R. Co. v. 
Oklahoma City, 12 Okl. 82, 69 P 1050. 

S. D.—Ewert v. Taylor, 38 S. D. 124, 
160 NW 797. 

Wis.—Russell v. Ralph, 53 Wis. 328, 
10 NW 518. 

[a] Right to devote land to any 
legitimate use is property. Washing- 
ton v. Roberage, 278 U. S. 116, 49 SCt 
50, 73 L. ed. 210. 

41. U.S.—Scranton v. Wheeler, 179 
U. 8S. 141.21 SCt 48, 45.1. edd £262 
In re Swanson, 213 Fed. 353. 

I1ll.—Illinois Cent. R. Co. v. Mattoon 
Highway Comrs., 161 Ill. 247, 43 NE 
1100; Metropolitan City R. Co. v. Chi- 
cago. Western Div. .R. Co., 87 Ill. 317%. 

Mass.—Boston,. ete., R. Corp. -v 
Salem, ete:, R. Co., 2 Gray 1. 

Mo.—tT:-udlow-Saylor Wire Co. v. 
Wollbrinck, 275 Mo. 339, 205 SW 196; 
Lawrence v. Hennessy, 165 Mo. 659, 
65 SW 717; State v. Barnett, 193 Mo. 
A. 36, 180 SW 458; Equitable F. & M. 
Ins. Co. v. St. Louis, ete., R. Co:, 134 
Mo. A. 48, 114 SW 546. 

N. Y.—Brooklyn City R. Co. v. 
Kings County Trust Co., 214 App. Div. 
506, 212 NYS 343 [aff 242 N. Y. 531 
mem, 152 NE 414 mem]; International 
R. Co. v. Wotherspoon, 90 Misc. 56, 
152 NYS 971; Caro v. Metropolitan 
El. R. Co., 46 N. Y. Super. 138, 164. 

Okl.—Southern Kansas R. Co, v. 
Oklahoma City, 12 Okl. 82, 69 P 1050. 

S. D.—Hwert v. Taylor, 38 S. D. 
124, 160 NW 797. 

Tex.—Westgrn Union Tel. Co. vy. 
Houston, (Civ. A.) 192.SW 577. 

42. Slaughter. House Cases, 16 
Wall. (U. S.) 2&6, 21.L. ed.'394; Sail- 
ors’ Union v. Hammond Lumber Co., 
156 Fed. 450, 85 CCA 16 [certiorari 
Rem, Ate S. 615, 28 SCt 567, 52 L. ed. 

43. Harris v. Johnson, 75 Wash. 
291, 134 P 1048. 

44. In re Schenderlein, 268 Fed. 
1018; Harris v. Johnson, 75 Wash. 
291, 1384 P 1048. 

He In re Schenderlein, 268 Fed. 


$$ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


sesses or owns,*® and the right to be protected in 
The privilege and ca- 
pacity to exercise a right, although unexergised, is 
a thing of value—is property,*® as is the right to 
make contracts for the acquisition of the property. a 
The right of a person to practice the profession for 
which “he has prepared himself is property,®° as is 
the right to pursue a lawful business,*! the right to 
carry on an occupation,’* the right to labor,®? the 
right to enter into contracts of employment, 4 and 
the right to terminate such contracts.°® 

[§ 9] C. Corpus of Rights or Interests. 
subject matter of rights and interests,*® the term 
embraces everything which may be the 
subject of ownership,>? or to which the right of 
property may legally attach,°* no matter how in- 
finitesimal in quantity,®® or everything of value e¢a- 
pable of being the subject of individual right or own- 
ership,®® or everything of which a man may legally 
have the absolute and exclusive domain,®+ or every- 
thing which is valuable and is subject to disposition 


one’s possession of a thing.*7 


“property” 


46. Godchaux v. Estopinal, 146 La. 
405, 83 S 690. 

47. Pavesich v. New England L. 
Ins. Co., 122 Ga. 190, 50 SE 68, 106 
AmSR 104, 69 LRA 101, 2 AnnCas 
561 [quot Gray, J., dissenting in Rob- 
erson v. Rochester Folding Box Co., 
171 N. Y. 538, 64 NE 442, 39 AmSR 
828, 59 LRA 478]. 

48. Munden v. Harris, 153 Mo. A. 
652, 658, 1384 SW 1076. 

“One is not compelled to show that 
he used, or intended to use, any right 
which he has in order to determine 
whether it is a valuable right of 
which he cannot be deprived and in 
which the law will protect him.” 
Munden vy. Harris, supra 

49. Coppage v. Kansas, PACT Gmor; 
35 SCt.240, 59 L. ed. 441, LRA1915C 


960. 
50. Cavassa v. Off, (Cal.) 274 P 
523; Hewitt v. State Medical Hxam- 


iners, 148 Cal. 590, 84 P 39, 113 AmSR 
315, 3 LRANS 896, 7 AnnCas 750. 

Particular professions see cross ref- 
erences supra p 726. 

51. U. S.—Wells v. Jersey City, 
207) Meds! 871 [aff 219) Fed. 699; 135 
CCA 371 (writ of certiorari 239 US: 
650 mem, 36 SCt 284 mem, 60 L. ed. 
485 mem)]; Sailors’ Union v. Ham- 
mond Lumber Co., 156 Fed. 450, 85 
CCA 16 [certiorari den 208 U. S. 615, 
28 SCt 567, 52 L. ed. 646]. 

Fla.—State v. Rose, 97 Fla. 710, 
122° S225. 

{da.—Robison vy. Boise Hotel, etc., 
Employees Local No. 782, 35 Ida. 418, 
20s 132,-27 AUR 642. 

Kan.—Crane vy. Snowden, 112 Kan. 
Cait 2 Oe 41. 

Nebr.—Wood v. Security Mut. lL. 
Ins. Co., 112 Nebr. 66, 198 NW 573, 
BY ie F8  Oy G la 

N. Y¥.—Peo. v. McFarlin, 43 Misc. 
591, 89 NYS 527. 

Pa.—Purvis v. Local No, 500 United 
Brotherhood of Carpenters, etc., 214 
Pa. 348, 63 A 585, 112 AmSR 757, 12 
LRANS 642, 6 AnnCas 275. 

Vt.—State v. Cadigan, 73 Vt. 245, 
50 A 1079, 87 AmSR 714, 57 LRA 666. 

[Ta] Right to appeal to public for 
patronage is property. Robison v. 
Boise Hotel, etc., Employees Local No. 
Moo, too Lda, 418, 20 PuleZy ate Ake 
642 

“Business” and “property” distin- 
guished: 

Generally see Business 9 C. J. p 1101 

note 28 [d 
For purposes of taxation see Taxa- 

tion [37 Cyc 732 note 93]. 

52. Wight v. Baltimore, etc., R. Co., 
146 Md. 66, 125 A 881, 37 ALR 864; 
Martin v. Bureau of Medical Educa- 
tion, ete., 28 Pa. Dist:2959; Parker 
Paint, ete., Co. v. Local Union No. 
Say 87 W. Va. 631, 105 SH 911, 16 ALR 


58. U. S.—In re Parrott, 1 Fed. 


PROPERTY 


chattels, lands, 


As the 


Siggy 


own use,’? 


481, 6 Sawy. 349. 


Ga.—Fortune vy. Braswell, 139 Ga. 
COR UT SEEShss 
Kan.—Coffeyville Vitrified Brick, 


etc., Co. v. Berry, 69 Kan. 29%),)-76 i 
848, 66 LRA 185, 1 AnnCas 936. 

Mass.—Bogni v. Perotti, 224 Mass. 
152, 112 NE 8538, LRA1916F 831. 

Pa.—Purvis v. Local No. 500 United 
Brotherhood of Carpenters, ete., 214 
Pa. 348, 63 A 585, 112 AmSR 757, 12 
LRANS 642, 6 AnnCas 275. 

Vt.—State v. Cadigan, 73 Vt. 245, 
50 A 1079, 87 AmSR 714, 57 LRA 666. 

Wash.—Jones v. Leslie, 61 Wash. 
107, A210 ize Py 81.48 LiRANS) 38933; 
AnnCas1912B 1158. 

“The property of the capitalist is 
his gold and silver, his bouds, cred- 
it, ete., for in these he deals and 
makes his living. For the same rea- 
son, the property of the merchant is 
his goods. And every man’s trade or 
profession is his property, because it 
is his means of livelihoo@; because, 
through its agency, he maintains him- 
self and family, and is enabled to add 
his share towards the expenses of 
maintaining the government. Can it 
be said, with any degree of sense or 
justice, that the property which a 
man has in his labor, which is the 
foundation of all property and which 
is the only capital of so large a major- 
ity of the citizens of our country, is 
not property; or, at least, not that 
character of property which can de- 
mand the boon of protection from the 
government? We think not.” Jones 
v. Leslie, supra. 

54. U. S.—Coppage v. Kansas, 236 
U.S. 1, 35 SCt!240, 59 L. ed. 441, LRA 
LOLS C960: 

Ga.—Fortune v. Braswell, 139 Ga. 
609, 77 SE 818. 

Kan.—Coffey ville Vitrified Brick, 
ete., “Co. vei Perry,, 69) Kan.#297, 76, P 
848, 66 LRA 185; 1 AnnCas 936. 


Mass.—Raymer v. Tax Comr., 239 
Mass. 410, 132 NE 190. 
Wash.—Jones v. Leslie, 61 Wash. 


107, 112 P 81, 48 LRANS 893, AnnCas 
1912B 1158. 

55. Coffeyville Vitrified Brick, ete., 
Co. v. Perry, 69 Kan, 297, 76 P 848, 
66 LRA 185, 1 AnnCas 936. 

56. See supra § 

57. U. S.—San Francisco Nat. 
Bank v. Dodge, 197 U. S. 70, 25 SCt 
384, 49 L. ed. 669; Scranton v. Wheel- 
er, 179 U. S. 141, 21 SCt 48, 45 L. ed. 
126; In re Tanner, 192 Fed. 572; In 
re Comingore, 96 Fed, 552 [aff 177 
U. S. 459, 20 SCt 701, 44 L. ed. 846]. 

Cal.—Crocker v. Scott, 149 Cal. 575, 
87 P 102; Los Angeles Pac.. Co. v. 
Hubbard, 17 Cal. A. 646, 121 P 306. 

Colo.—Washington County v. Weld 
County, 12 Colo. 152, 20 P 273. 


; Conn.—Stanton v. Lewis, 26 Conn. 
44, 

Ga.—Fears v. State, 102 Ga. 274, 
29 SE 4638. 


Whatever lacks this quality 
as an abstract idea.7® 
capable of no use for lawful purposes are not the 


; (50. 0. Sy. '739 


and protection of law,°? or everything which may 
belong to a man and in the ownership of which he 
has a right to be protected by law,®*® such as goods, 
tenements, 
everything of value—anything which has a debt- 
paying or debt-securing value.*® 
hends every class of acquisitions which a man can 
own or have an interest in,°® or everything of value 
which may be lawfully acquired and owned,®7 all 
that is one’s own,°* all a man’s wordly possessions,°® 
or everything of which riches or fortune may con- 
There may be ownership of all inanimate 
things which are capable of appropriation or of 
manual delivery.74 
acteristic of property in this sense is its capability 
of being exclusively possessed, owned, and used,‘ 
or capability of being applied by the owner to his 
or of subjection to his dominion.** 


or hereditaments,** or 


The term compre- 


The primary and essential char- 


cannot be property,’° 
Further, things which are 


Mass.—Boston, ete., R. Corp. v. 
Salon, eteis Re \Coy).2) Gravel: 
Mo.-—Ludlow- Saylor Wire Co. Vv. 
Wollbrinck, 275 Mo. 339, 205 SW 196. 
Mont.—Northwestern Mut. L. Ins. 
Co. v. Lewis, ete., County, 28 Mont. 
484, 72 P 982, 98 AmSR 572. 
Pa.—In re Moore, 241 Pa. 253, 88 A 


432; Rossetter v. Simmons, 6 Serg. 
& R. 452; George v. Pennsylvania R. 
Co., 47 Pa. Super. 


S. D.—Schiller Piano Co. v. Hyde, 
39S, Dinas hG 2 ING oe. 

Ownership see infra §§ 53-55. 

58. Wilson v. Ward Lumber Co., 67 
Fed. 674, 677 [writ of error dism 84 
Fed. 1023 mem, 28 CCA 689 mem]; Pell 
Vv. Balle? SC. bq. 48. 

59. Connecticut Mut. L. Ins. Co. 
Stinson 62) WA sd Oeala thats nn 
125; D1 ‘NE 193, 66 AmSR 262]. 

[a] One vigintillionth part of a 
lot of land is not too infinitesimal to 
deprive it of its character of property. 
Connecticut Mut. L. Ins. Co. v. Stin- 
son, 62 Ill. A. 319. 

69. BHstherville First Nat. Bank v. 
Estherville, 136 Iowa 263, 112 NW 
829 [writ of error dism 215 U. S. 341, 
30 SCt 152, 54 L. ed. 223]. 

61. Peo. v. Brooklyn, 9 Barb. 535 
[rev on other grounds 4° N. Y. 41 Oe 

62. Kuter v. Michigan Cent. R. Co., 
Ta Cas TINO ly Ose mL Se enol 


63. Ludlow- Saylor Wire Co.  v. 
Wollbrinck, 275 Mo. 339, 205 SW 196. 

64. Eshbach Vv. Slonaker, LyiPar 
Dist. 32. 


65. Pirie v. Chicago Title, etc., Co., 
ee U.S. 438, 21 SCt.906, 45. Li. "ed: 
aefalle 

66. Townsend y. Ashepoo Fertilizer 
Co,, 212 Fed. 97, 128 CCA 613 [cer- 
tiorari den-238 ‘he Seo} mem, 35 SCt 
601 mem, 59 L. ed. 1492 mem]; In re 
Fixen, 102 Fed. 295, 296, 42 CCA 354, 
50 LRA 605; Wilson v. Ward Lumber 
Co., 67 Fed. 674, 677 [writ of error 
dism 84 Fed. 1023 mem, 28 CCA 689 


Clark v. Leavitt, 330 Ill) 350, 
161 NE 751; State v. Frusha, 150 La. 
995, 91 S 430, 24 ALR 394. 

68. Spring Valley Water Works v. 
Schottler, 62 Cal. 69 [aff 110 U. S. 
S474 SCt. 48; 28 MUseds 7315 

69. Rossetter v. Simmons, 6 Serg. 
& R. (Pa.) 452. 

70. Betancourt v. 27 
Porto Rico 558. 

71. Terrace Water Co. v. San An- 
tonio:, Light, ete iSO.lo Calan ey ole 
82 P 562; Schiller Piano Co. v. Hyde, 
39°S) DD. 74,0162 NIW Ser. 

72. Rosenthal v. Goldstein, 112 
Misc. 606, 188 NYS 582. 

7S... Haskins Va,R Valse! LaNoede as 
575, 64 A 436 [aff 75 N. J. Hq. 623 mem, 
93° A 1118 mem]. 


Larregui, 


74. Haskins v. Ryan, supra. 
75. Haskins v. Ryan, supra. 
76. U. S.—Helvi v. Silvex Co., 274 


Fed. 6538 [aff 278 Fed. 613]; Harvey 
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subject of property.77 


Common property, subject to usufructs.7§ 
things, from their nature, such as light, air, water, 
mineral oil, mineral gas, and wild animals, must 
necessarily remain common, subject only to a usu- 
fructuary right or to be considered as property only 
when and while reduced to, and retained in, pos- 


session.*? 


[§ 10] D. Realty.8° As to realty, the term “prop- 
erty” includes every right, title, estate, or interest 


Hubbell, Inc. v. General Electric Co., 
262 Ked. 155; Hamilton Mfg.°Co. v. 
Tubbs Mfg. Co., 216 Fed. 401. 

Ill.—Hughes v. West Pub. Co., 225 
AR /5 8. 

N: J:——Haskins v. Ryan, 71-N. J: 
Eq. 575, 64 A 486 [aff 75 N. J. Eq. 623 
mem, 73 A 1118 mem]. 

N. Y.—Bristol v. Equitable L. As- 
sur. Soc., 52 Hun 161, 5 NYS 131 [aff 
aay Y. 264, 30 NE 506, 28 AmSR 
568]. 

Va.—Stein v. Morris, 120 Va. 390. 
91° SE! 177. 

Eng.—Jeffreys v. Boosey, 4 H. L. 
Cas.. 815, 965, 10 Reprint 681. 

“Volat irrevocable verbum, wheth- 
er borne on the wings of the wind or 
the press, and the supposed owner in- 
stantly loses all control over them. 

. He has produced the thought 
and given it utterance, and eo instanti, 


it escapes his grasp.’ Jeffreys v. 
Boosey, supra. 
[a] Mere idea, plan, scheme, or 


system.—(1) “So far aS we are ad- 
vised, there is no authority holding 
that at common law there is a prop- 
erty right in a system, device, plan 
or scheme.” Hughes v. West Pub. 
Con2 25) Til wAL oor Gb. C20 Lt istdit— 
ficult to conceive how a claim to a 
mere idea or scheme, unconnected with 
particular physical devices for carry- 
ing out that idea, can_be made the sub- 
ject-matter of property. So long as 
the originator of the naked idea, 
whether, germinating under the laws 
of metaphysics, it be regarded as 
Platonic or Cartesian in its make- 
up, keeps it to himself, it is his ex- 
clusive property, but it ceases to be 
his own when he permits it to pass 
from him.” Bristol v. Equitable L. 
Assur. Soc., 52 Hun 161, 165, 5 NYS 
131 [aff 132 N. Y. 264, 30 NE 506, 28 
AmSR 568]. (3) ‘‘The means of car- 
rying out the plan, of giving effect 
to the idea lay, therefore, beyond his 
control. It was an idea depending for 
its realization upon the concurring 
minds of many individuals, each of 
them unbound by contract. and free to 
act as he chose. Such a project or 
idea can scarcely be called property. 
It lacks that dominion—that capabil- 
ity of being applied by. its originator 
to his own use—which is the essential 
characteristic of property. It differs 
fundamentally from the secret process 


or patented invention which is cap- 
able of material embodiment at the 
will of the inventor. alone. It is 


worthless unless others agree to give 
it life. It was, as far as complain- 
ant was concerned, an idea pure ang 
simple. Now, it has never, in the ab- 
sence of contract or statute, been held, 
so far as I am aware, that mere ideas 
are capable of legal ownership and 
protection.” Haskins v. Ryan, 71 N. 
J. Eq. 575, 580, 64 A 436 [aff 75 N. J. 
Eq. 623 mem, 73 A 1118 mem]. (4) 
“Where an idea, or trade secret or 
system, cannot be sold or negotiated 
or used without a disclosure, it would 
seem proper that some contract should 
guard or regulate the disclosure, oth- 
erwise it must fallow the law of ‘ideas 
and become the acquisition of who- 
ever receives it.’ Hamilton Mfg. Co. 
v. Tubbs Mfg. Co., 216 Fed. 401, 404. 

Abstract ideas for particular pur- 
poses see Copyright and Literary 
Property § 22; Equity § 136 text and 
note 27; Patents §§ 2, 25. 

1H ol te Gi as Sischo, 262 Fed. 1001 


PROPERTY 


[9§ 9-12 


therein,®1 whether legal or equitable,$? perfect or 


Some 


imperfect, 83 inchoate or complete,’* and rights which 
lie in contract whether executory or executed.*® 
right to extinguish an Indian title is property.*® 

[§ 11-12] BE. As 
term “property” is said to be nomen generalis- 
simum,**? and as such extends to every species of val- 


A 


Nomen Generalissimum. The 


ue, right, and interest,8§ and includes everything 


[aff 270 Fed. 958 (rev on other grounds 
2025. (S. 11605243) (SCt (886 (aduwed: 
925)]; Stanley-Thompson Liquor Co. 
v. Peo., 638 Colo. 456, 168 P 750; Mul- 
len v. Moseley, 13 Ida. 457, 90 P 986, 
121 AmSR 277, 12 LRANS 394, 13 Ann 
Cas 450; Englehardt v. Kumming, 10 
OhNPNS 609. 

[a] Gaming or gambling devices 
are not property in the true sense. 
Mullen v. Moseley, 13 Ida. 457, 90 P 
986, 121 AmSR 277, 12 LRANS 394, 
13 AnnCas 450. 

Liquor as property pene, see In- 
toxicating Liquors §§ 349, 350. 

78. “Usufructs” [39 ave 874]. 

79. See 2 Blackstone Comm. p 
14; Animals §§ 5-18; Fish § 8; Mines 
and Minerals § 443; Navigable Wafers 
§ 149; Waters [40 Cyc 552, 635, 640]. 

Usufructs in civil law see Modern 
Civil Law §§ 261-284. 
hea Real property see infra §§ 19- 

81. U. S—Knight v. U. S. Land 
Assoc., 142 U. S. 161, 201, 12 SCt 258, 
Soulard v. U. S:, 4, Pee 
. ed. 938; Kansas Nat- 
ural Gas Co. v. Haskell, 172 Fed. 545 
Laff 221-U. 18229, 31 -SCt*«564;.55) wb. 
ed. 716, 35 LRANS 1198]. 

Cal.—Yuba River Power Co. v. Ne- 
vada, Irr. Dist; 279) P:-128 * Pacific 
Wharf, etce,, Co. v. Los Angeles Coun- 
ty, 180 Cal. 31, 179 P 398; San Pedro, 
etc., R. Co. v. Los Angeles, 179 P 390; 
Harvey v. Barker, 126 Cai. 262, 273, 58 
P 692 [aff 181 U. S. 481, 21 SCt 690, 
45 L. ed. 963}; King v. Gatz, 70 Cal. 
236, 240, 11 P 656; Leese v. Clark, 20 
Cal. 387, 421; Teschemacher y. Thomp- 
son, 18 Cal. 11, 24, 79 AmD 151. 

Colo.—Hstes Park Toll Road Co. v. 
Edwards, 3 Colo. A. 74, 32 P 549, 551. 

Ga.—Hurt v. Atlanta, 100 Ga. 274, 
28 SE 65; Pause v. Atlanta, 98 Ga. 92, 
26 SE 489, 58 AmSR 290. 

Sou ere v. Snook, 9 Ind. 202, 

Kan.—Markham vy. Waterman, 105 
Kan. 93, 181 P 621, 623 [cit Cye]. 

La.—Corkran Oil, ete, Co. v. Ar- 
naudet, 111 La. 563, 35 S 747. 

Se ee ke v. Farr; 33 Miss. 192, 


‘ N. M.—Pino v. Hatch, 1 N. M. 125, 
43. 

N. Y.—Fulton Light, ete. Co. v. 
State, 65 Misc. 268, 121 NYS 536 [aff 
138 App. Div. 931 mem, 123 NYS 1117 
mem (aff 200 N. Y. 400, 94 NE 199, 37 
LRANS, 307 [rearg den 202 N. Y. 543 
mem, 95 NE 1129 mem])]. 

Ss. C—Bultman y. Atlantic Coast 


Line R. Co., 103 S. C. 512, 88 SE 279, 
281 [quot Cyc]. 
82. S. Land 


Assoc., 142 U. S. 161, 201, 12 SCt 258, 
$5) Lb. ed. 974; 

Cal.—Harvey v. Barker, 126 Cal. 
262, 28, bo) Ye92 [aff 181 U. S. 481, 
91 SCt 690, 45 L. ed. 963]; Leese v. 
Clark, 20 Gal. 387, 421. 

La.—Corkran Oil, etc., Co. v. Ar- 
naudet, 111 La. 563, 35 S 747. 

Mo.—State MF Holtcamp, 245 Mo. 
655, 151 SW 153. 

Se ioe Beliman v. Atlantic Coast 
Line R. Co., 103 S. C. 512, 88 SE 279, 
281 [quot Cyc]. 

[a] Equitable estate tail, and all 
remainders and reversions expectant 
thereon, including the ultimate re- 
mainder therein, is property. Green 
v. Edwards, 31 R. I. 1, 77 A 188, Ann 
ia i 41. And see Estates §§ 43- 


which is the subject of ‘ownership,®® all matters and 


83. Knight v. U. S. Land Assoc., 142 
W.. S: 166201, 12 SCR 2583735: Lameds 
974; Harvey v. Barker, 126 Cal. 262, 
273, 58. P 692 Patt 18 Wists 481s vad 
sct 690, 45 L. ed. 963]; Bultman v. 
Atlantic Coast Line R. Co., LOSES Ee 
512, 88 SE 279, 281 [quot Cye]. 

84. U. S.—Delassus V.LUn Stoleee 
117, 133, 9 L. ed. 71; Kansas Natural 
Gas Co. v. Haskell, 172 Fed. 545 [aff 
2217 U. S.L229,- 3% SC p64 bor Leds 
716,:35 LRANS 1193]. 

Cal.—Yuba River Power Co. v. Ne- 
vada ~-Irr, Dist... 279 Po 1282 sine sv. 
Gotz, 70 Cal. 236, 240, 11 P 656; Leese 
Vi Clarke420 Calosie- 42s 

Colo.—Estes Park Toll Road Co. v. 
Edwards, 3 Colo. A. 74, 32 P 549, 551. 
5 Ind.—Figg v. Snook, 9 Ind. 202, 

04. 

La.—Crochet v. McCamant, 116 La. 
1, 40 S 474, 114 AmSR 538; Corkran 
Oil, etc., Co. v. Arnaudet, Tid Das 563, 
35'S 747. 

Ss. C.—Bultman v. Atlantic Coast 
Line R. Co., 108 S. C. 512, 88 SE 279, 
281 [quot Cyc]. 

85. U. S—Soulard v. U. S., 4 Pet. 
511, 512, 7 L. ed. 938; Kansas Nat- 
ural Gas Co. v. Haskell, 172 Fed. 
545 faff. 221 U. So 229,, 31° SCt 564; 
55 L. ed. 716, 35 LRANS 1193]. 

Cal.—Yuba River Power Co. v. Ne- 
vada irr. Dist: 279 P 128. 

Colo.—Estes Park Toll Road Co. 
ie Rewards 3, Colo. Al 4) tego 29 


Ind.—Figg v. Snook, 9 Ind. 202, 204. 
La.—Corkran Oil, ete., Co. v. Ar- 

naudet, 111 La. 563, 35 S 747. 
N. M.—Pino vy. Hatch, 1 N. M. 125, 
Atlantic Coast 


143. 

Ss. C.—Bultman_ v. 
Line R. Co., 103 S. C. 512, 88 SE 279, 
281 [quot Cyc]. 

86. Pharaoh v. Benson, 69 Misc. 
241, 126 NYS 1035 [aff 164 App. Div. 


51, 149 NYS 438 (aff 222 N. Y. 665 
mem, 119 NE 1072 mem)]. ° 
[a] Thus, where the patent 


granted by Governor Dongan in 1686 
to the freeholders and inhabitants of 
Hast Hampton gave them the owner- 
ship of Mentauk Point subject to the 
Indian right of occupancy, with the 
perpetual and exclusive right to pur- 
chase the land from the Indians, the 
right to extinguish the Indian title is 
a right of property. Pharaoh vy. Ben- 
son, 69 Misc. 241, 126 NYS 1035 [aff 
164 App. Div. 51, 149 NYS 438 (aff 222 
N. Y. 665 mem, 119 NE 1072 mem) ]. 
87. See supra § 2 text and note 


135 
88. Knudson vy. Knudson, 128 Or. 
as 275 P 663 
i 8 S.—Presbrey v. Simpson, 

290° "Fed. 333, >335 [cit Cyc]; In re 
Tanner, 192 Fed, 572. 

Cal.—-Yuba River Power Co. v. Ne- 
vada, ArriDist,, 277.9) <P a2 See seals 
Pacific Gas, ete., Co., 22 Cal. A. T88, 
136 P 492; Los Angeles Pac. Co, v. 
Hubbard, 17- Cal, Aq 046, 121 P 306: 
Slade v. Butte County, 14 Cal. A. 453, 
112 P 485; Terrace Water Co. v. San 
Antonio Light, ete, Co5mt-Cal Ay bile 
82 P 562. 

Colo. gene v. Overocker, 7 Colo. 
TL P69) 

Conn. oe eieaten v. Lewis, 26 Conn. 


Cue aioedy v. State, 127 Ga. 824, 
56 SE 993; Fears v. State, 102 Ga. 
274, 279, 29 SE 463. 

Iowa. -_Groenendyke v. Fowler, 204 
Iowa 598, 215 NW 718; Wapsie Power, 


es eee eee eee ee eee ee 
for later cases, Cevelopmenits and changes in the law see cumulative Annotations, same title, page and note number, 


§ 11-12] 


things capable of private ownership,°° anything ca- 
pable of beneficial ownership,®! corporeal or incor- 
poreal,®? tangible or intangible,®* visible or invis- 
ible,°* movable or immovable,®® real or personal? ® 


PROPERTY 


or mixed, °7 choses in action as well as in posses- 


etc., se v. Tipton, 197 Iowa 996, 193 
NW 64 

Ka pater v. Holcomb, 81 Kan. 
879, 106 P 1030, 28 LRANS 251. 

Mo.—Ludlow- Saylor Wire Co. v. 
Wollbrinck, 275 Mo. 339, 205 SW 196; 
Heller y. Lutz, 254 Mo. 704, 710, 164 
SW 123, LRA1915B 191 [eit Cyc]. 

Mont.—State v. Harrington, 68 
Mont. 1, 217 P 681; Cruse v. Fischl, 
55 Mont. 258, 175 P 878; Anaconda 
Copper Min. o. v. Ravalli County, 
52 Mont. 422, 158 P 682; Northern 
Pac. R. Co. v. Mjelde, 48 Mont. 287, 
Saves SO: 

Nebr.—Nye-Schneider-Fowler Co. v. 
Boone County, 102 Nebr. 742, 169 NW 
436; State v. Fleming, 70 Nebr. 523, 
97 NW 1063. 

Or.—Rogers v. Blumauer, 122 Or. 
352, 858, 255 P 324 [eit Cyc]. 

Pa.—In re Moore, 241 Pa. 253, 88 A 
432; Hall’s Est., 20 Pa. Dist. 876, 38 
Pa. Co. 454; Eshbach v. Slonaker, 1 
Pa Distie 32. 
fe C.—Pell v. Ball, 17 S. C. Kg. 


S. D.—PEwert v. Taylor, 38 S. D. 
124, 160 NW 797. 
Tex.—Washer v. Smyer, 109 Tex. 


398, 211 SW_ 985, 4 ALR 1320. 


W. Va.—Harvey Coal, ete., Co. v. 


Dillon, 59 W. Va. 605, 53 SE 928, 6 
LRANS 628. 
$0. Santa Clara County v. South- 


ern Pac? R. Co.) 18. Ped: 385- [aft j148 
U. S. 394, 6 Sct 1182, 30 L. ed. 118]: 
Security Sav. Bank v. San Francisco, 
132 Cal. 599, 64 P 898; San Francisco 
v. La Societe Francaise D’Epargnes 
et de Prevoyance Mutuelle, 131 Cal. 
612, 63 P 1016; Savings, etc., Soc. v. 
San) HMrancisco, si3h -Calu.356, 63° P 
665; Northwestern Mut. L. Ins. Co. v. 
Lewis & Clarke County, 28 Mont. 484, 
72 P 982, 98 AmSR 572 
91. Harvey Coal, etc., Co. v. Dil- 
lon, 59 W. Va. 605, 53 SE 928, 6 LRANS 


628. 

92. U. S.—In re Tanner, 192 Fed. 
572; Santa Clara County v. Southern 
Pac. R. Co., 18 Fed. 385 [aff 118 U.S 
394;5,6-SCt 1132, 30 L. ed. 113). 

Cal.—Security Sav. Bank v. San 
Francisco, 132 “Cal. 599, 64 P 898; 
San Francisco v. La Societe Francaise 
D’Epargnes et de Prevoyance Mu- 
tuelle, 131 Cal. 612, 638 P 1016; Sav- 
ings, ete., Soc. v. San Francisco, 131 
Cal. 356, 63 P 665; King’ v. Gotz, 70 
Gal. 236, 11 P' 656; Spring Valley Wa- 
ter Works v. Schottler, 62 Cal. 69 [aff 
LO” Un Sa 47, 4 sct 48, 28 L. ed. 
L731. 

PA ei tics v. Fowler, 204 
Iowa 598, 215 NW 718; Wapsie Power, 
ete.,.Co. v. Tipton, 197 Iowa 996, 193 
NW 643. 

Md.—De Lauder v. Baltimore Coun- 
ty, 94 Md. 1, 50 A 427 

Mo.—Heller Vv. Lutz, 254 Mo. 704, 
710, 164 SW 123, LRA1915B 191 [cit 
Cy ce]; Munden v. Harris, 153 Mo. A. 
652, 134 SW 1076. 

Mont.—Northwestern Mut. L. Ins. 
Co. v. Lewis, etc., County, 28 Mont. 
484, 72 P 982, 98 AmSR 572. 


Pa,—Eshbach v. Slonaker, 1 Pa. 


Dist. 32; Rehfuss v. Moore, 26 Wkly 
NCas 105. 
93. U. S.—Computing Scale Co. 


Toledo Computing Scale Co., 279 Fed, 
648 [certiorari den 257 U. 8. 657, 42 
SCt 184, 66 L..ed. 420]; The Aquita- 
nia, 270 Fed. 239; Wells v. Jersey City, 
207 Fed. 871 [aff 219 Fed. 699, 135 
CCA 371 (writ of certiorari den 239 
tT. S. 650 mem, 36 SCt 284 mem, 60 
L. ed. 485 mem)]; In re Tanner, 192 
Fed. 572; National Tel. News Co. v. 
Western Union Tel. Co., 119 Fed. 294, 
299, 56 CCA 198, 60 LRA 805; Santa 


Clara County v. ‘Southern Pac. R. CO.,.|6 


18 Fed. 385 [aff 118 U. S. 394, 6 SCt 
£132,630 Eivedy118]5 

Cal. —Security Sav. Bank v. San 
Francisco, 132 Cal. 599, 64 P 898; San 


Francisco v. La Societe Francaise 
D’Epargnes et de Prevoyance Mu- 
tuelle, 131 Cal. 612, 63 P1016; Savings, 
etc. Soc. v. San ‘Francisco, Pol Cals 
356, 638 P 665. 

Colo.—Chicago, etes RwiCorlwistate 
Public Utilities Commn., 69 Colo. 275, 
USE EP aC26 we rip p) vs Overocker, 7 Colo. 
72, 1 P 695. 

Towa. —Groenendyke v. Fowler, 204 
Iowa 598, 215 NW 718; Wapsie Pow- 
er, ete., Co. v. Tipton, 197 Towa 996, 
193 NW 648; Estherville First Nat. 
Bank v. Estherville, 136 Iowa 203, 112 
NW 829 [writ of error dism 215 U. S. 
341, 30 SCt 152, 54 L. ed. 223]. 

Ky.—Deitzman v. Mullin, 108 Ky. 
610, 57 SW 247, 22 KyL 298, 94 AmSR 
390, 50 LRA 808. 

Md.—De Lauder Va Ean. Coun- 
tyr 940 Midi, 6," 50. A427) 

Mass. —Simplex Electric Heating Co. 
v. Com., 227 Mass. 225, 116 NE 501. 

Mich. ” Warren v Warren, 89 Mich. 
123, 50 NW 842, 14 LRA 545. 

Mo.—Ludlow-Saylor Wire Co. v. 
Wollbrinck, 275 Mo. 339, 205 SW 196; 
Heller v. Lutz, 254 Mo. 704, 164 SW 
123, 1245 BPRATII5B 191 [cit Cy.cy5 
Munden v. Harris, 153 Mo. A. 652, 134 
SW 1076. 

Mont.—Northwestern Mut. L. Ins. 
Co. v. Lewis, ete., County, 28 Mont. 
484, 72 P 982, 98 AmSR 572. 

Nebr.—Nye-Schneider-Fowler Co. v. 
Boone County, 102 Nebr. 742, 169 NW 


436; State v. Fleming, 70 Nebr. 523, 
97 NW 1063. 
hous Y.—Jaynes v. Jaynes, 39 Hun 
R, t.—Larisa v. Tiffany; 42 R. 2: 
148, 188 Ap 739. 
S. D.—Ewart v. Tay lore 38-"S. “Dp. 


124, 160 NW 797. 

Tenn. —Sanford-Day Iron Works vy. 
Interprise Fdy., etc., Co., 138 Tenn. 
437, 198 SW 258. 

94. U. S.—In re Tanner, 192 Fed. 
572; Santa Clara County v. Southern 
Pac. R. Co., 18 Fed. 385 [aff 118 U.S. 
$94; 6 SCt 1132,.30 L. ed: 118]. 

Cal. —Security Sav. Bank v. San 
Francisco, 132 Cal. 599, 64 P 898; San 
Francisco v. La Societe Francaise 
D’Epargnes et de Prevoyance Mu- 
tuelle, 131 Cal. 612, 63 P 1016; Sav- 
ings, etce., Soc. v. San Francisco, 131 
Cal. 356, 63 P 665. 

Iowa. v. Fowler, 204 
Iowa 598, 215 NW 718; Wapsie Power, 
etc., Co. v. Tipton, 197 Iowa 996, 193 
NW 643. 

Ky.—Deitzman v. Mullin, 108 Ky. 
610, 57 SW 247, 22 KyL 298, 94 AmSR 
390, 50 LRA 808. 

Mich.—Warren v. Warren, 89 Mich. 
123, 50 NW 842, 14 LRA 545. 

Mo.—Heller v. Lutz, 254 Mo. 704, 
710, 164 SW 123, LRA1915B 191 [cit 


(O el]. 
PReRe —Northwestern Mut. L. Ins. 
Co. v. Lewis, County, ete., 28 Mont. 


484, 491, 72 P 982, 98 AmSR 572. 

N. Y.—Jaynes v. Jaynes, 39 Hun 
40. 

95. 


Eshbach y. Slonaker, 1 Pa. Dist. 
Bins 


96. U.S.—Computing Scale Co. v. 
Toledo Computing Scale Co., 279 Fed. 
648 [certiorari den 257 U. S. 657, 42 
Sct 184, 66 L. ed. 420]; White v. Kel- 
ler, 68 Fed. 796, 800, 15 CCA 683. 

Ala. —Fretwell v. McLemore, 52 Ala. 
124. 

Cal.—Yuba River Power Co. v. Ne- 
vada Irr. Dist., 279 P 128; McKeon vy. 
Bisbee, 9 Cal. 13% 70 AmD 642; Slade 
We Butte County, 14 Cal. A. 453, 112 
P 485. 

Ga.—Wayne v. Hartridge, 147 Ga. 
127, 92 SE 937; Fears v. State, 102 
Ga. 274, 29 SE 463. 

Hawaii.—In re Bishop, 
804. 

Ill—Primm vy. Belleville, 


16 Hawaii 
59s De 
Ind.—Aurora Nat. Bank v. Black, 


Tipton, 197 Iowa 996, 
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sion,?® and every interest or estate which the law 
regards of sufficient value for judicial recognition.®® 
In this general sense the term also includes every- 
thing which has an exchangeable value;! everything 


129 Ind, 595; 29 NE} 396. 

Iowa.—Wapsie Power, etc., Co. v. 
193 NW 643; 
pees v. Briggs, 69 Towa 617, 29 NW 


iKkan.—Durboraw vy. Durboraw, 67 


Kan. 139, 72 P 566; State v. Topeka 
Water Co., 61 Kan. 547, 60 P 3387. 

Ky.—Wheeler v. Dunlap, 13 B. 
Mon. 291. 


Mass.—Laing v. Barbour, 119 Mass. 
523; Boston, etc., R. Corp. v. Salem, 
etc. Re Gon 2° Gray ol. oe 


Miss.—Morris_ v. 
Miss. 492. 

Mo.—Ludlow-Saylor Wire Co. v. 
Wollbrinek, 275 Mo. 339, 205 SW 
196; State v. Barr, 28 Mo. "A. 84. 

Mont.—State v. Harrington, 68 
Mont. 1, 217 P 681; Cruse v. Fisch], 55 
Mont. 258, 175 P 878; Anaconda Cop- 
per Min. Co. v. Ravalli County, 52 
Mont. 422, 158 P 682; Northern Pac. 
Re v. Mjelde, 48 Mont. 287, 137 P 

N. Y.—Brooklyn City R. Co. v. 
Kings County Trust Co., 214 App. Div. 
506,212, NYS 343° [aff 242 .N.- ¥. 532 
mem, 152 NE 414 mem]; Matter of 
Seif, 212 App. Div. 558, 209 NYS 341; 
Campbell v. Perry; 56 Hun 639, 9 NYS 
330; Wing v. Disse, 15 Hun 190; Butts 
es ep a eae 12 AbbPr 60, 20 HowPr 

30. 


N. C.—Worth v. Wright, 122 N. C. 
335, 29 SE 361; Winfree v. Bagley, 


Henderson, 


LOZ) IN Clror5: 9 SE 198. 
Oh.—Lape v. Lape, 28 O. C. A. 108. 
Or.—Rogers v. Blumauer, 122 Or. 


302) ZONE oa4s 
Pa. —George v. Pennsylvania R. Co., 
47 Pa. Super. 


Porto Rico.—Peo. v. Alcaide, 29 
Porto Rico 171. 
Tenn.—Woolridge v. Page, 1 Lea 
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Wis.—In re Gunderson, 191 Wis. 557. 
211 NW 791; Russell v. Ralph, 53 Wis. 
328, 10 NW 518. 

97. U. S.—Computing Scale Co. vy. 
Toledo Computing Seale Co., 279 Fed. 
648 [certiorari den 257 U. S. 657, 42 
SCt 184, 66 L. ed. 420]; Imire Tan- 
ner, 192 Fed. 572. 

Cal.—Slade v. Butte County, 14 Cal. 
A. 453, 112 P 485. 

Iowa.—Groenendyke v. Fowler, 204 
Iowa 598, 215 NW 718. 

Mo.—Equitable EF. & M. Ins, Cov v. 
St. Louis, et¢c., R. Co., 134 Mo. A. 48, 


114 SW 546. 

Mont.—State v. Harrington, 68 
Mont. 1, 217 P 681; Cruse v. Fischl, 55 
Mont. 258, 175 P 878; Anaconda Cop- 
per Min. Co. v. Ravalli County, 52 
Mont, 422, 158 P 682; Northern Pac. 
Be v. Mjelde, 48 Mont. 287, 137 P 

98. Townsend vy. Ashepoo Fertilizer 


Co., 212 Fed. 97, mee CCA 613 [cer- 
tiorari den 238 U. 619 mem, 35 SCt 
601 mem, 59 L. eal 1492 mem]; In re 


Tanner, 192 Fed. 572; Carlton v. Carl- 
ton, 72 Me. 115, 39 AmR 307; Winfree 
v. Bagley, 102 N. C. 515, 9 SE 198; 
Larisa v. Tiffany, 42 R. il. 148, 105 A 


39. 
Choses in action see infra §§ 38- 
2 


99. Samet v. Farmers’, etc., Nat. 
Bank, 247 Fed. 669, 159’ CCA BTL; 
Drake v. Nickerson, 123 Me, 11, 121 A 
86; Earle v. Maxwell, 86 S. C. Liners 
SE 962, 188 AmSR 1012. 

1. U. S.—Butchers Benev. Assoc, 
v. Crescent City Live-Stock Land- 
ing, etc., Co., 16 Wall. 36, 127, 21 L. 
ed. 394; Samet v. Farmers’, etc., Nat. 
Bank, 247 Fed. 669, 159 CCA 571; As- 
sociated Press v. International News 
Serv., 245 Fed. 244, 157 CCA 486, 2 
ALR 317) Pafi9243 U4 SS. 215, 839eSCct 
68, 67 L. ed. 211]; Townsend v. Ashe- 
poo Fertilizer Co., 212 Fed. 97, 128 
CCA 613 [certiorari den 238 U. S. 619 
mem, 35 SCt 601 mem, 59 L. ed. 1492 
mem]; In re Tanner, 192 Fed. 572; 
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which is subject to legal transfer;? and even things 
which have merely intrinsic value, but not exchange- 
able value or market value,? as. where they may 
serve a useful purpose, but yet be unsalable or un- 
exchangeable;* everything which goes to make up 
one’s wealth or estate;® and everything a man is 


worth.® 


[§ 13] F. As Dependent upon Construction.’ 
will ordinarily be con- 
strued as including both real and personal proper- 
ty,® and in some statutes and constitutional provi- 


though the term “property” 


PROPERTY 


both.** 
Al- 


sions it is expressly so required,® its use in a par- 


Sailors’ Union v. Hammond Lumber 
Co., 156 Fed. 450, 85 CCA 16 [certiorari 
den 208 U. S. 615, 28 \SCt..567 9752.1. 
ed. 646]; In re Parrott, 1 Fed. 481, 
6 Sawy. 349. 

Cal.—Yuba River Power Co. v. Ne- 
vada irr. Dist., 279. P 128. 

Iowa. —Groenendyke v. Fowler, 204 
Iowa 598, 215 NW 718; Wapsie Power, 
etc., ay v. Tipton, 197 Iowa 996, 193 
NW 643. 

an —Markham vy. Waterman, 105 
Kan. 93, 181 P 621, 623 [cit Cyc]. 


Me. —Drake. v. Nickerson, 123 Me. 
aN 121 A-“86. 
Or.—Knudson v. Knudson, 128 Or. 


635, 275 P 663; Fishburn v. Londers- 
hausen, 5OmOr:- 3638). 92 .P. 1060, 14 
A= 1234, 15 AnnCas 975. 

C.—Earle v. Maxwell 86 S. C. 
ils oT SE .962, 138 AmSR 1012. 

Tenn. —Harbison v. Knoxville Iron 
Co., 103 Tenn. 421, 430, 53 SW 955, 76 
AmSR 682, 56 LRA 316. 

2. In re Cantelo Mfg. Co., 185 Fed. 
276; Yuba River Power Co. v. Ne- 
vada Irr. Dist. (Cal. )> 279-P 128: 

8. Moody v. State, 127, Ga. 821, 825, 
56 SH 993. 

“Anything to which a person may 
hold a legal title is property, whether 
it has any market value or not. It 
may have intrinsic value, but no ex- 
changeable value. It may serve a use- 
ful purpose and yet be unsalable and 
unexchangeable. No one may want it, 
or have a use for it, except he who 
possesses it, and yet to him it may 
be a thing ‘of value, that is, of in- 
trinsic value, something that can be 
utilized in the accomplishment of his 
purposes or the attainment of his de- 
sires. What do we mean when we 
say that a particular, visible, tan- 
gible thing is the property of a des- 
ignated person? Do we necessarily 
mean that it is something which he 
can sell in the market or exchange for 
something else? We do not think 
so. May not even an old letter, a 
faded photograph, or a lock of hair, 
treasured because of the associations 
and memories which the mere sight 
of it invokes, be the property of the 
person who possesses, treasures, and 
cherishes it, although no one else 
would care to possess it or give any- 


thing whatever-in exchange for it?” 
Moody v. State, supra, 

4. Moody v. State, supra. 

5. U. S.—Samet v. Farmers’, etc., 


Nat. Bank, 247 Fed. 669, 159 CCA 571; 
In re Tanner, 192 Fed. 572. 

Ala. —Hliasberg Bros. ree Co. 
v. Grimes, 204 Ala. 492, 86 S 56. 

Iowa. —Groenendyke v. Fowler, 204 
Iowa 598, 215 NW 718; Wapsie Pow- 
er, etc., Co. v. Tipton, 197 Iowa 996, 
193 NW 6438. 

Kan.—MeVicar v. MeVicar, 128 Kan. 
394, 278 P 36. 

Me.—Drake v. Nickerson, 123 Me. 
A 2 Al si6y iCarlton! v: Carlton, 712 
Me. 115, 39 AmR 307. 

Or.—Knudson vy. Knudson, 128 Or. 
635, 275 P 663. 

Pa.—Rossetter v. Simmons, 6 Serg. 
& R. 452, 456; George y. Pennsyl- 
vania R. Co., 47 Pa. Super. 520. 

S. C.—Earle v. Maxwell, 86 S..C. 1, 
67 SE 962, 138 AmSR 1012. 
aie Stuckey v. Stuckey, 10 S. C. Eq. 
7. Rules of construction see supra 


§ 6 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


) 


8. U. S.—White v. Keller, 68 Fed. 
196, 15 CCANE83. 

Cal.—Quartz Glass, etc. Co. v. 
Joyce, 27 Cal. A. 5238, 150 P 648. 

D. C.—Young v. Norris Peters Co., 
27 App. 140; 
App. 210. 

Iowa.—Chiesa v. Des Moines, 158 
Iowa 3848, 1388 NW 922, 48 LRANS 
899; Briggs v. Briggs, 69 Iowa 617, 29 
NW 632. 
pres .—Wheeler v. Dunlap, 13 B. Mon. 
Ee eMeR 9 0s eae v. Ruff, 5B Miss. 


Costello v. Palmer, 20 


Mo.—Howerton v. Iowa State Ins. 
Co., 105 Mo. A. 575, 80 SW 27. 

N. M.—Pino v. Hatch, 1 N. M. 125. 

N. Y.—UVThorn v. De Breteuil, 179 N. 
Y. 64, 71 NE 470; Matter of Seif, 212 
App. Div. 558, 209 NYS 341; Fosdick 
v. Hempstead, 55 Hun 611, 8 NYS 772 
[rev on other grounds 125 N. Y. 581, 
26 NE 801, 11 LRA 715]; Mason v. 
Hackett, 35 Hun 238; Kaplan v. An- 
tonelli, 182 Misc. 572, 230 NYS 321; 
Connolly v. Hoth, 124 Misc. 446, 208 
NYS 412; Mede v. Meyer, 55 Misc. 
621, 105 NYS 957. 

N. C.—Brawley v. Collins, 88 N. C. 


605. 
N. D.—Bailey v. Bailey, 53 N. D. 
887, 207 NW 987. 
Oh. —Myers v. Benjamin Rose Inst., 
92 Oh. St. 238, 110 NE 929. 
Pa.—White v. Com., 110 Pa. 90, 1 
A 33; George v. Pennsylvania R. Co., 
47 Pa. Super. 520. 
S. C.—Pollitzer v. 
et Ce Le ot SB a7 be 
Tenn,—HFry v. Shipley, 94 Tenn. 252, 
29 SW 6. 


Beinkempnen, 76 


v. Carney, 114 
Wash. 268, 194 POOL, 
Ww. Va.—-Conway v. Bailey, 91 W. 
Va. 324, 112 SE 579. 


jont—Hargan v. Fritzinger, 16 Ont. 


9. ‘ See constitutional and statutory 
yee cart! 

[a] Statutory rule stated and ap- 
plied.—Pacific Fruit Express Co. v. 
Yuma, 32 Ariz. 601, 261 P 49; Mc- 
Murran v. Duncan, 17 Ariz. bO2, 255. 
P 806; ‘San Pedro, etc.,,R..Co. vo Los 
Angeles, ‘(Cal.) 179 P 390;. Peo.-v. 
Sheik, 75 Cal. A. 421, 243 P 39; Wayne 
v. Hartridge, 147 Ga. 127, 92 SE 937; 
Fears v. State, 102 Ga. 274, 29 SH 463; 
Aurora Nat. Bank v. Black, 129 Ind. 
595, 29 NE 396; Groependy ke v. Fow- 
ler, 204 Iowa 598, 215 NW 718; Mack 
Vv. ‘Corning’ Independent School DiSt.; 
200.Iowa 1190, 206 NW 145; Miller Vv. 
Glenwood, 188 Towa 514, 176 NW 373; 
Central Union Trust Co. v. State, 110 
Kan. 158, 202. P 853; State v. Topeka 
Water Co., 61 Kan. Der WOO, (RO gouy: 
Moody v. Farr, 83 Miss. 192; State v. 
Barr, 28 Mo. A. 84; State v. Harring- 
ton,..68 Mont; 1,217 P 681; /Cruse’ v. 
Fischl, 55 Mont. 258, 175 P 878; Ana- 
conda Copper Min. Co. v. Ravalli 
County, 52 Mont. 422, 158 P 682; 
Northern Pac. R. Co. v. Mjelde, 48 
Mont. 287, 137 P 386; Wing v. Disse, 
15 Hun (N. ¥.» 190, 194; Campbell v. 
Perry, 9 NYS 330, 333; Worth vy. 
Knickerbocker Trust Co., TL aN, 
191, 65 SE 918; Worth v. Wright, 122 
N. C. 335, 29 SE 361; Durham Fertili- 
zer Co. jv. uittle; 128 WN. C. 808) 24 
SE 664; Winfree v. Bagley, 102 N. C. 
515, 9 SH 198; Woolridge v. Page, 1 


ticular case may be restricted to real property?® or 
to personal property!+ only. 
according to the context, refer either to the right of 
property or the thing itself,1? or only to the thing 
of which there may be ownership, as distinguished 
from the right to possess and use the thing,?* or to 
Further, generally, the term embraces both 
tangible and intangible property;*° but under some 
statutes it has_ been held to include’ only tangible 
property’® or a tangible res,17 or only to property 
capable of manual delivery,28 or some tangrble eyi- 


Too, the term may, 


Lea (Tenn.) 135; Utah Nat. Bank v. 
Beardsley, 10 Utah 404. 637 oP Does 
Fruth v. Charleston Ba. of Affairs, 
75 W. Va. 456, 84 SE 105, LRA1915C 
981% In: re Smith, 161 Wis. 588, 155 
NW 1.0.95 Douglas v. Fraser, 17 Man. 
439) 0% WestLR 584 [rev 6 WestLR 
244, and app dism 40 Can. S. C. 384]; 
Re eee 29 Ont. pena 
10. 


Corp., 299 Fed 48. 

Cal.— Los Angeles Pac. Co. v. Huh- 
bard, 17 Cal. A. 646, 121 P 306. 

Ind.—Haynes Auto. Co. v. Kokomo, 
186 Ind. 9, 114 NE 758; Marion, ete., 
Tract. Co. v. Simmons, 180 Ind. 289, 
102 NE 132. 

La.—Randolph v. Kraft, 128 La. 743, 
55 S 340. 

Miss.—Hickman v. Ruff, 55 Miss. 


549. 
Ont.—Re Lunness, 46 Ont. L. 320, 
Hard- 


17 OntWN 186, 51 DomLR 114. 

11. Ala.—Yarbrough Bros. 
oar Co. v. Phillips, 209 Ala. 341, 96 
S 414. 

Ga.—Groves v. Bibb Sewer Pipe Co., 
149 Ga. 542, 101 SE 190; Groves v. 
Bibb Sewer Pipe Co., 24 Ga. A. 558, 
101 SE 587. 

Ill.— Chicago v. Hulbert, 118 Ill. 
632, 8 NE 812, 49 AmR 400. 

Ky.—Johnson v. Mansfield, 176 Ky. 
386, 195 SW 453. 

N. Y.—Peo. v. Dunford, 207 N. Y. 
17, 100 NE 433; Peo. v. New York, 


ete., RR. Co.; 84 NY. 5653 Purdy. v- 
Purdy, 36 App. Div. 535, 57 NYS 166. 


C.—Jones vy. Richmond, 161 N. GC.” 


553, 77 SE 950; Brawley v. Collins, 88 
N. C. 605. 
eters re Moore, 241 Pa. 253, 88 A 

Wash.—State v. Klinkenberg, 76 
Wash. 466, 136 P 692, 49 LRANS 965, 
AnnCasi1915D 468. 

Wis.—Russell v. Ralph, 58 Wis. 328, 
10 NW 518. 

12. Rigney v. Chicago, 102 Ill. 64. 

13. Ewert v. Taylor, 38 S. De24, 
160 NW 797. 

14. Hruth v. Charleston Bd. of 
Affairs, 75 W. Va. 456, 84 SE 105, 
LRA1915C 981. 

15. ORY v. Bailey, 91 W. Va. 
324, 112 SE 579; Chicago, etc., R. Co. 
v. State, 128 Wis. 553, 108 ‘NW 557. 

16. Georgia Standard Gas Power 
Co. v. Delaware Standard Gas Power 
Co., 224 Fed. 990; Wells v. Jersey 
City, 207 Fed. 871 [aff 219 Fed. 699, 
135 CCA 371 (certiorari den 239 U. S. 
650 mem, 36 SCt 284 mem, 60 L, ed. 
485 mem)]; Non-Magnetic Watch Co. 
Vv. Horlogeére Suisse Assoc., 44 Fed. 6; 
Simplex Electric Heating Co. ai Com., 
227 Mass. 225, 116 NB 501; Harwood 
v. Lowell, 4 Cush. (Mass. ) 310; Garner 
Vv. Townes, 134 Miss. 791, 160 S20; 
Armstrong v. Owens, 83 Miss. 10, 35 
S 320;. Yazoo, etc., Delta Ba. of Levee 
Comrs. Vv. Houston, 81 Miss. 619, 33 
S 491. 

17. American Exch. Nat. Bank v. 
Palmer, 256 Fed. 680 [rev on other 
grounds 273 Fed. 43 (aff 260 U. S. 706 
mem, 43 SCt 165, 67 L. ed. 474 mem)]. 

18. In re Floyd, 225 Fed. 262 [aff 
232, Fed. 119, 146 CCA 311]; Chicago 
v. Hulbert, 118 Till. 
AmR 400; Carolina Nat. Bank y. 
Greenville, 97.S. C./291; 81,SB 634, 

Subject matter of chattel mortgage 
as affecting necessity for recording 


‘[§§ 12413 


632, 8 NE 812, 49 


‘ 
r 


; 


§§ 13-14] 


dence of debt or share in property.1® As dependent 
upon construction,?® the term “property” has been 


PROPERTY 


subjects.22 


held to include a variety of subjects;?1 and on the 


[§ 14] A. Real and Personal; 
movable. 


‘hand, and chattels on the other.2 


see Chattel Mortgages §§ 204-210. 

19.. American Exch. Nat. Bank v. 
Palmer, 256 Fed. 680 [rev on other 
grounds 273 Fed. 43 (aff 260 U. S. 706 
mem, p43- SCt? 165, 467 ‘Liteds- 474) ]. 

20. Particular statutes see cross 
references supra p 726. 

21. See cases infra this note. 

[a] Construed to include: (1) 
Cheeks. Roll v. Peo., 78 Colo. 589, 243 
P. 641. (2) Cashier’s checks. Peo. v. 
Miller, 278 I). 490, 116 NE 1831, 
LRA1917E 797. (3) Express company 
checks, although not signed or coun- 
tersigned. Peo. v. Cohen, 71 Cal. A. 
367, 235 P 658. (4) Money. Griffin 
v. Bergeda, 152 Tenn. 512, 279 SW 
385. (5) Bank deposit. In re Bert- 
houd, 231 Fed. 529 [app dism 238 
Wed. 797, 151. CCA’ 647]. (6). Stock. 
Vidal v. South American Securities 
Co., 276 Fed. 855; Mitchell v. Mitchell 
Woodbury Co., 263 Mass. 160, 160 NE 
539. (7) Certificate of stock, indorsed 
so as to be transferable by delivery. 
Wood v. Com., 229 Ky. 459, 17 SW 
(2d) 443. (8) Bonds. Vidal v. South 
American Securities Co., supra; State 
v. Greer, 88 Fla. 249, 102 S 739, 37 
ALR 1298; Guarantee L. Ins. Co. v. 
Austin, (Civ. A.) 165 SW 53 [aff 108 
Tex. 209,190 SW 189]. (9) Negotiable 
instruments. Guarantee L. Ins. Co. 
v. Austin, supra. (10) All evidences of 
debt. Guarantee L. Ins. Co. v. Austin, 


supra. (11) Notes. Newhall v. Hun- 
saker, 38 Cal. A. 399, 176 P 380; Guar- 
antee L. Ins. Co. v. Austin, supra; 


Mason v. Paint Rock First Nat. Bank, 
(Tex. Civ. A.) 156 SW 366. (12) Note 
secured by deed of trust on real es- 
tate. Lumpkin v. Brown, (Tex. 
Commn. A.) 229 SW 498; Penland v. 
Schramm, (Tex. Civ. A.) 2382 SW 359. 
(13) “Title retaining’ notes. Still- 
man v. Lynch, 56 Utah 540, 192 P 
ile eel 2) pA, «Boe. (14) Credits. 
Kingsley v. Merrill, 122 Wis. 185, 99 
NW 1044, 67 LRA 300, 2 AnnCas 748. 
(15) Debts due from another. Engle- 
hart v. Sage, 73 Mont. 139,:235 P° 767. 
(16) Claim of indebtedness. Johnson 
v. Dahlquist, 130 Wash. 29, 225 P 
FTL fo pet @ hy) Inforceable collectable de- 
mand against another or against prop- 
erty upon which demand is a lien. 
Fayette Realty, etc., Co. v. Com., 229 
a ity., 556,-17 SW (24) GiLies CLS) tie 
right which a person possesses of 
enforcing a claim against another. 
Sliosberg v. New York er lalsemn ce Ox 
D1fe Apps Divs 6%) cLoOe NY Sa2d5. | CL9) 
Extension of time for payment of old 
debt. In re Lundberg, 272 Fed. 107; 
Samet v. Farmers’ etc., Nat. Bank, 247 
Fed. 669, 159 CCA 571. (20) Corporate 
charter. Williamson County Vv. 
Franklin, ete., Turnp. Co., 143 Tenn. 
628, 228 Sw TUE o C2Ae) Franchise of a 
corporation. Ex p. Amos, 94 Fla. 
1023, 124° S’ 760.5 (22) Contract right 
‘of assignor of mining options, even 
where it is not evidenced by document 
and does not relate to tangible prop- 
erty or to payment of definite sums 
of money. Eldredge v. U. S., 31 F. 
(2d) 924. (23) Cash surrender value 
of life insurance policy. In re Cooper, 
28 F. (2d) 488. (24) Interest of state, 
as vendor of land not yet paid for. 
Olds vy. little Horse Creek Cattle Co., 
22 Wyo. 336, 140 P 1004, AnnCas1917C 


V. GENERAL CLASSIFICATION 


Movable and Im- 
Originally, in England, property was di- 
vided into lands, tenements, hereditaments on one 
The terms ‘ 
and “personal” as applied to classes of property are 
of comparatively modern origin, going back appar- 
ently to about the middle of the seventeenth cen- 
tury,?* and are derived from the names of the forms 
of action resorted to by one who had been deprived 


erty.° 


real” 


120. (25) Conditional purchaser’s in- 
terest in things. Drumbolus v. Home 
Ins. Co., 37 Ont. L. 465, 10 OntWN 382. 
(26) Pledgor’ s interest in pledge. Se- 
curity Trust Co. v. Edwards, 90 N. J. 
i. -558, - 101) A 384, LRA1917F 273; 
Gohlman v. Griffith, (Tex. Commn. INS) 
245 SW 233. (27) Baggage carried by 
railroad: Texas, ete., R. Co. v. Levy, 
(Tex. Civ. A.) 199 SW 513. (28) Oil 
lease. Raydure v. Estill County, 183 
Ky. 84, 209 SW 19. (29) Oil and gas 
leases, and rights thereunder. Estill 
County v. Superior Oil Corp., 210 Ky. 
539, 276 SW 527. (80) Turpentine 
lease, Thompson v. McLeod, 112 
Miss. 383, 73 S 193, LRA1918C 393, 
AnnCas1918A _ 674. (31) Easement. 
Springfield v. Springfield Cons. R. Co., 
295 Ill. 234, 129 NE 82; Thompson v. 
Andrews, 39 S. D. 477, 165 NW 9. 
(32) Right to circulation of air and 
light. Port Cunton v. Fall, 99 Oh. 
153, 124 NE 189. (33) Storage water 
in reservoir. Salmon River Canal Co. 
v. Twin Falls County BPleventh Judi- 
cial ‘Dist., Ct:, 38-idal 377, 221) PP) 135% 
(34) Right of irrigation district to 
appropriate water. Nine Mile Irr. 
Dist. v. State, (Nebr.) 225 NW>°679. 
(35) Statutory tenancy. Parkinson 
Ve PUNoOel 4 L923 ie Kees ele, SCG!) 
Mortgage debt. State v. Frillman, 96 
Oh. 545; 118 NH 109.) (37) Right’ to 
redeem from a mortgage, being a 
right possessed by one person of en- 
forcing a claim against another. 
Mooney v. Miller, 119 Misc. 134, 195 
NYS 437. (38) Right to redeem from 
chattel mortgage. Drake v. Nicker- 
son, 123 Me. 11, 121 A 86.489) Prade 
name. Sawilowsky v. Brown, 288 Fed. 
533. (40) Good will. In re Dupignac, 
123 Misc. 21, 204 NYS. 273) [aff 211 
App. Div. 862 mem, 207 NYS 833 
mem]. (41) Formule, although not 
written down, as part of good will. 
In re Keene, [1922] 2 Ch. 475. (42) 
Right to take toll in due course. State 
v. Del Rio Turnp. Co., 131 Tenn. 600, 
175 SW 1143. (43) Fishing concession 
in a foreign country. Mackroth v. 


Sladky, 27 Cal. A. 112,148 P 978. (44) 
Loss of services of wife. Larisa v. 
Tiffany, 42 R. I. 148, 105 A739. (45) 


Salary or wages received by a person 
for his work. Betancourt v. Larregui, 
27 Porto Rico 558. (46) The interest 
of a person in his employment. Scott 
vy. Prudential Outfitting Co., 92 Misc. 
195,155 NYS 497. (47) Person’s s right 
to enjoyment of employment free 
from interference by strangers. Scott 
vy. Prudential Outfitting Co., Supra. 

22. See cases infra this note. 

[a] Construed not toinclude: (1) 
Matter incapable of application to 
debts. Washer v. Smyer, 109 Tex. 398, 
211 SW 985, 4 ALR 1320. (2) Naked 
right of riparian owner to apply for 
grant of land under water fronting 
land. Matter of Yonkers, 222 App. 
Div. 690, 225 NYS 181. (38) Leasehold. 
San Pedro, etc., R. Co. v. Los Angeles, 
167 Cal. 425, 139 P 1071, 52 LRANS 
991. (4) Partnership. Eshbach v. 
Slonaker, 1 Pa. Dist. 32. (5) Bonds. 
Chicago v. Hulbert, 118 Ill. 632, 8 NE 
812, 49 AmR 400. (6), Stocks. Chi- 
cago v. Hulbert, supra. (7) Checks. 
Peo. v. Warfield, 261 Ill. 293, 103 NE 
979. (8) Promissory notes. Peo. v. 
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other hand has been held not to inelude various 


of the possession of these different classes of prop- 
Thus, in modern usage, all property is di- 
vided into the two classes, 
These terms are commonly used to denote property 
of all kinds,?* and this classification of property is 
expressly embodied in many statutes,?8 which also 
expressly provide that every kind of property which 
is not real is personal.29 
divided, sometimes by express statutory provision,®° 


real and. personal.?°® 


Property has also been 


Warfield, supra; Chicago v. Hulbert, 
supra; Washer v. Smyer, 109 Tex. 398, 
211 SW 985, 4 ALR 1320. (9) Unse- 
cured note., Western Nat. Bank v. 
Spencer, 112 Tex. 49, 244 Sw 123: 
(10) Deposits in bank. People’s Nat. 
Bank v. Hewitt, 226 App. Div. 412, 235 
NYS 3892. (11) Instrumentalities of 
government. In re Chickasha First 
Nat. Bank’s Assessment, 58 Okl. 508, 


160 P 469, LRAI917B 294 (state 
bonds); In re Oklahoma City First 
State Bank, 68 Okl. 88, 171 P 864 


(warrants of state banking board). 
(12) Voucher for the payment of 


money. Walden v. Yates, 111 Miss. 
631, 71 S 897. (18) Debt. Smith v. 
Campbell, 10 N. C. 590. (14) Renewal 


of loan. State v. Frusha, 150 La. 
995, 91 S 430, 24 ALR 394, 530 note. 
(15) Franchises. Air-Way Electric 
Appliance Corp. v. Archer, 279 Fed. 
878 [rev on other grounds 266 U. S. 
71, 45 SCt 12; 69 L. ed. 169]. (16) 
Mortgages. Chicago v. Hulbert, 118 
Ill. 632, 8 NE 812, 49 AmR 400. (17) 
Right of redemption. Brown v. Tim- 
mons, 79 Mont. 246, 256 P 176, 57 ALR 
1122. (18) Choses in action. In re 
Blalock, 31 EF: (2d) 612; | United 
Equipment Co. v. D. T. Bohon Co., 
203 Ky. 527, 268 SW 27; Jameson’s 
App., 1 Mich. 99; Vaughan v. Mur- 
freesboro, 96 N. C. 317,'2 SE 676, 60 
AmD 413; Pippin v. Ellison, 34 N. C. 
61, 55 AmD 403. (19) Cause of action 
in tort. In re Jones, 105 Nebr. 705, 
181 NW 652; Cardamone v. Carda- 
mone,’ 9 Pa. Dist., &. Cos+723/\°(20) 
Right to damages for permitting 
waste and destruction of real estate. 
Miller v. Miller, 44 Pa. 170. (21) 
Unearned wages. Heller v. Lutz, 254 
Mo. 704, 710, 164 SW 123, LRA1915B 
191 [cit Cyc]. (22) Future earnings 
or future wages. Lape v. Lape, 28 
O. C. A. 108. (23) Right of father in 
future earnings of children. Reed 
v. Belfast, 20 Me. 246. (24) Loss of 
wife’s services. Lynch v. St. Louis 
United R. Co., (Mo. A.) 187 SW 800. 
(25) Acknowledged natural child's 
rights to parent’s surname, to sup- 
port, and of inheritance. Peo. v. Al- 
eaida, 29 Porto Rico 171. (26) Mere 
expectation of acquiring property. 
Matter of Beinhauer, 118 Misc. 527, 
193 NYS 758 [aff 202 App. Div. 747 
mem, 194 NYS 917 mem]. 

23. In re Althause, 63 App. Div. 
252, 71 NYS 445 [aff 168 N. Y. 670 


mem, 61 NE 1127 mem]. 
24. Tiffany Mod. L. Real Prop.’ § 2. 
25. Washburn Real Prop. (6th ed) 
§ 2. 
26. U. S.—In re Swanson, 213 Fed. 


Tll.—Transcontinental Oil Co. v. 
Emmerson, 298 Ill. 394, 131 NE 645, 16 
ALR 507. 

N. Y.—In re Althause, 63 App. Div. 
252,71 NYS’ 445 [aff 168 N. Y. ‘670 
mem, 61 NE 1127 mem]. 

Oh.—Turner v. State, 1 Oh. St. 422; 
Ralston Steel Car Co. v. Ralston, 112 
Oh. 306, 147 NE 5138, 39 ALR 334. 

Tex.—Scogin v. Perry,’ 32° Tex. 21: 


27. McFadden v. Murray, 382 N. M. 
Blple pAb wile ee Oe) 

28. See statutory provisions, 

29. See statutory provisions. 

30. See statutory provisions, 
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into real or immovable, and personal or movable;*+ 
but it has been stated that the terms “real” and 
“personal” do not entirely correspond with the terms 


“movables” and “immovables.”’?? 


[§ 15] B. Corporeal and Incorporeal; 
With relation to its quality, prop- 
erty may be classified as either corporeal or incor- 
poreal,** or as tangible or intangible.®® 
corporeal property is that which affects the senses 
and may be seen or handled,*° and incorporeal that 
which cannot be seen or handled,*?? but which con- 
sists merely in legal right,?* such as rights common 
in every man,?° or rights arising out of, or annexed 


and Intangible.?? 


31. Cal.—Mount Carmel Fruit Co. 
v. Webster, 140 Cal. 183, 73 P 826; 
Standart v. Round Valley Water Co., 
17 Cal. 399} 19 P 689. 

Ill.—Transcontinental Oil Co. v. 
Emmerson, 298 Ill. 394, 131 NE 645, 
16 ALR 507. 

Ky.—Sneed v. Ewing, 5 J. J. Marsh. 
460, 22 AmD 41. 

N. D.—Sox v. Miracle, 35 N. D. 458, 
160 NW 716. 

Oh.—Ralston Steel Car Co. v. Ral- 
ston, 112 Oh. 306, 147 NE 513, 39 ALR 
334. 

Okl.—Holmes vy. Neill, 96 Okl. 295, 
222 es 670. 

Ss. D.—Schiller Piano Co. v. Hyde, 
39S: D4, 462° NW -937. 

Austr.—Australian Mut. Provident 
Soc. v. Gregory, 5 Austr. C. L. R. 615. 

“The classification of property into 
moveable and immoveable is neither 
arbitrary nor new. It is founded on 
a natural and necessary distinction, 
and was authoritatively, and techni- 
cally established long before the less 
accurate nomenclature of real and 
personal obtained. The civilians di- 
vided property in moveable and im- 
moveable. Land and chattels real, 
they denominated ‘immoveable;’ and 
personal chattels, they called ‘move- 
able.’ The same distinction is recog- 
nized by Bacon, see Ba. ab. Exr’s. H. 
1; and by Fonblanque, 2nd. vol. 333; 
and by Toller, 138; and by Swinburne, 


305; and by Touchstone, 447; and by 
Blackstone, vol. 2nd. 389; as well as 
by Vattel and Huberus.”’ Sneed v. 


Ewing, 5 J. J. Marsh. (Ky.) 460, 479, 
22. AmD 41. 

“Blackstone (1) divided prop- 
erty into two. classes: Personal, 
which consists in goods, money, and 
other movable chattels; and real, 
which consists of such things as are 
permanent, fixed, and immovable, as 
lands, tenements, and hereditaments 
of all kinds which are not annexed to 
the person, or cannot be moved from 
the place in which they subsist.” 
Ralston Steel Car Co. v. Ralston, 112 
Oh. 306, 314, 147 NE 513, 39 ALR 


334. (2) “The objects of dominion 
or property are things as con- 
tradistinguished from persons, and 


things are by the law of England dis- 
tributed into two kinds: things real 
and things personal. Things real 
are such as are permanent, fixed and 
immovable, which cannot be carried 
out of their place, as lands and tene- 
ments; things personal are goods, 
money and all other movables, which 
may attend the owner’s person wher- 
ever he thinks proper to go.” Trans- 
continental Oil Co. v. Emmerson, 298 
Ill. 394, 400, 181 NE 645, 16 ALR 507 
[quot 2 Blackstone Comm. p 16]. 

[b] .“Movables” defined.—(1) 
“That which may be lifted, carried, 
drawn, turned or conveyed, or in any 
way made to change place or posi- 
tion.” Monarch Laundry v. West- 
brook, 109 Va. 382, 386, 68 SE 1070. 
(2) “The adjective moveable, applied 
to property signifies that which 
is capable of being moved, or put out 
of one place into another. It there- 
fore necessarily implies, that such 
property has an actual locality, and 
is susceptible of locomotion, or a 


PROPERTY 


Tangible | cording to this 


Generally, | copyrights, and 


change of place.” Strong v. White, 19 
Conn. 238, 245. (38) “The word mova- 
ble is derived from the civil law, and 
is one of the two great divisions into 
which property is divided; bona mo- 
bilia and bona immobilia. Dr. John- 
son defines movables, as ‘goods; fur- 
niture: distinguished from real or 
immovable possessions, as lands or 
houses.’ And by the Dictionnaire de 
lAcademie Francaise, we learn that 
the word is usually understood to sig- 
nify the utensils which are to fur- 
nish or ornament a house. The term 
movables, bona mobilia, would seem 
to comprehend personal property; 
and, if used without‘any adjunct or 
explanation, would include mobilia 
que se movent vel ab aliis moventur, 
movables which move themselves, as 
well as movables which are moved 
by other or foreign agency or power.” 
Penniman y. French, 17 Pick. (Mass.) 
404, 405, 28 AmD 309. (4) ‘ ‘Movable’ 
property is such as attends a man’s 
person wherever he goes, in contra- 
distinction to things immovable. 

.Thus, money, jewelry, clothing, 
household furniture, boats and car- 
riages are said to follow the person 
of the owner wherever he goes; they 
need not be enjoyed in any particu- 
lar place; and hence they are mova- 
ble.’ Hardeman v. State, 16 Tex. A. 
1, 4, 49 AinR 821 [quot Bouvier L. D.]. 
(5) “The common-law considers that 
species of property movable, and that 
only, which can move or be moved, 
and which, therefore, must be sub- 
stantive. But the civil-law, it 
is true, divides all property into ‘mov- 
able and immovable (mobilia et im- 
mobilia),’ and considers every kind of 
property as movable which is not, 
either actually, potentially, or legally, 
immovable.’”’ Wood v. George, 6 Dana 
(Ky.) 3438, 344. (6) “ ‘Movables’ must 
not be construed to mean that which 
can be moved, for, if so, it would in- 
clude much known to be realty; but 
it means such things as are not nat- 
urally parts of earth or sea, but are 
on the one or in the other.” God- 
dard v. Winchell, 86 Iowa 71, 82, 52 
NW 1124, 17 LRA 788, 41 AmSR 481. 

{[c] “Immovables” defined. — (1) 
“Immovables are tangible things 
which cannot be moved, such as are 
lands and houses, whatever be the in- 
terest or estate which a person has in 
them.” Dicey Confl. of L. p 71. (2) 
“Property which, from its nature, 
destination, or the object to which 
it is applied, cannot move itself or be 
removed.” Cyclopedic L. D. 

Res mobiles; res immobiles in civil 
law see Modern Civil Law §8§ 220, 221. 

32. Sneed v. Ewing, 5 J. J. Marsh. 
(Ky.) 460, 22 AmD 41; Dicey Confl. 
of L. p 70. 

33. Res corporales and incorpor- 
ales in civil law see Modern Civil Law 
§§ 219-222. 

34. Sullivan v. Richardson, 33 Fla. 
1, 116, 14 S 692; State v. State Medi- 
cal Soc., 38 Ga. 608, 95 AmD 408; Reh- 
fuss v. Moore, 26 WklyNC (Pa.) 105. 

35. Computing Scale Co. v. Toledo 
Computing Scale Co., 279 Fed. 648 
[certiorari den 257 U. S. 657, 42 SCt 
184, 66 L. ed. 420]. 

“Intangible” 39) Cad. DOs, 


to, corporeal things.*° 
thority that the right to possess, use, occupy, and 
enjoy corporeal things and take the profits thereof 
is what the law regards as corporeal property.*+ 


[§§ 14-15 


However, there is also au- 


Ac- 
authority, there is also property 


which is not corporeal, in that it does not directly 
concern corporeal property,*? such as patent rights, 


franchises;** and there are also 


rights to be exercised in connection with corporeal 
things but without any ownership, possession, con- 
trol, or power of disposition of the thing in connee- 
tion with which the power may be exercised, and. 
withont any profit therein.*4 


The terms “corporeal” 


“Intangible property” see Intangi- 
ble 33 C. J. p 166 note 6 [a]. 

36. Sullivan v. Richardson, 33 Fla. 
1, 116, 14 S 692; State v. State Medi- 
cal Soc., 38 Ga. 608, 95 AmD 408. 

[a] Other definitions. — (1) “Such 
as affects the senses, and may be seen 
and handled by the body, as opposed 
to incorporeal property, which can- 
not be seen or handled, and exists 
only in contemplation. Thus a house 
is corporeal, but the annual rent pay- 
able for its occupation is incorporeal.” 
Black L. D. (2) “That which consists 
of such subjects as are palpable. In 
common law the term to distinguish 
the same thing is property in pos- 
session. It differs from incorporeal 
property, which consists of choses in 
action and easements, as, a right of 
way and the like.’”’ Transcontinental 
Oil Co. v. Emmerson, 298 Ill. 394, 400, 
tp 645, 16 ALR 507 [quot Bouvier 

“Corporeal” 14A C. J. p 1424. 

37. Sullivan v. Rignaedson 33 Fla. 
1, 116, 14 S 692. 

“Incorporeal” SleCy Jeep 108. 

38. Black L. D.; State v. State 
Medical Soc., 38 Ga. 608, 95 AmD 408. 

39. Munden v. Harris, 153 Mo. A. 
652, 1834 SW 1076 

40. Nellis v. Munson, 108 N.Y. 453) 
15 NE 939. 

[a] Thus incorporeal property has 
been defined as ‘fa right issuing out 
of or annexed to a thing corporeal, 
and consists of the right to have some 
part only, of the produce or benefit 
of the corporeal property, or to exer- 
cise a right or have an easement or 
privilege or advantage over or out of 


it.’ Nellis v. Munson, 108 N. Y. 453, 
458, 15 NE 739. 
41. Transcontinental Oil Co. v. 


Emmerson, 298 Il. 
NE 645, 16 ALR 507. 

“According to these definitions of 
property [defining property as right 
to use, enjoyment, ete., over particular 
things, see supra § 3 text and note 54] 
there is no such thing as tangible 
property or corporeal property. The 
right to use, enjoy, control and dis- 
pose of anything is not capable of be- 
ing touched and is not of a mate- 
rial.or physical nature. It is a mere 
idea; a mental conception; a legal 
consequence of certain circum- 
stances.’”” Transcontinental Oil Co, v. 
Emmerson, supra. 


394, 400, 401, 181 


42. Tran scontinental Oil Co. v. 
Emmerson, Supra. 

43. Transcontinental Oil Co. v. 
Emmerson, supra. 

44. Transcontinental Oil Co. v. 


Emmerson, supra. 

“Such [rights] as a right to pass 
over another’s land; to have an un- 
obstructed passage of light and air 
Over another’s land; to have the soil 
in its naturai state supported by an- 
other’s land; to have a building re- 

striction on another’s land observed. 
These are easements which consist in 
the right of the owner of one varcel 
of land, by reason of such ownership, 
to use the land of another for a spe- 
cial purpose not inconsistent with the 
general property in the owner, and are 
always distinct from the occupation 
and enjoyment of the land itself.” 


Se a a ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 15-18] 


and “inecorporeal” are used frequently in connec- 
tion with the term “hereditaments.”*° 

[§ 16] C. Public and Private**—1. In General. 
With relation to its ownership and use, property 
may be classified as either “public” or “private.’’4? 

[§ 17] 2. Private Property. “private property” 
is that which belongs exclusively to an individual ;*® 
it is a monopoly in nature and purpose.*® The term 
apphes to all kinds of private property;5° it neces- 
sarily includes everything that ean be held or owned 
by private persons,*! and it is not limited to a tan- 
gible subject matter or corpus, but ineludes the right 
of user and enjoyment thereof.®2 In fact it has been 
stated that “by private property is meant the right 
of absolute control of property;’®3 and the term 
includes the right of contract in matters concerning 
that property.°* Property owned by private per- 
sons or corporations and from which a private or 
corporate income is derived is not public property, 
although used for a purpose which is in its nature 
public,®® such as a school,®® public market,®* or 
armory for state troops.°* Property held for pious 
or charitable uses, not for the whole public, but for a 
limited portion of the public, is private property.°° 
Church property is private property.®° And the 
property of a private charitable corporation, al- 
though charged with the maintenance of a college or 
other public charity, is private property.*! The 


Transcontinental Oil Co. v. Emmer- 
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proprietor of private schools so as to 
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property of a public utility, although devoted to pub- 
lie service and impressed with a public interest, is 
private property.®? Property owned by a municipal- 
ity but not actually used for public purposes has 
been held not to he public property;*? and the 
property of a municipality which is not necessary 
to the performance of the functions of government 
is private property.°* Still, in one sense, the same 
property owned by a municipality may be considered 
to be both publie and private.®® 

[§ 18] 3. Public Property. Property ceases to be 
juris privati when it is affected with a public in- 
terest,°° and the term “public property” is common- 
ly used as a designation of those things which are 
publici juris and therefore considered as being 
owned by “the public,” the entire state or com- 
munity, and not restricted to the domain of a pri- 
vate person.®* Public property is that which belongs 
to a state or political division thereof,®® or title © 
to which is vested directly in the state or one of its 
political subdivisions, or in some person holding ex- 
elusively for the benefit of the state or a subor- 
dinate public corporation,®® and which is necessarily 
used for governmental purposes,‘® or which is used 
for a purpose for which the state or one of its mu- 
nicipal subdivisions is authorized to use property held 
for the benefit of the public.‘ Thus public prop- 


municipality. The municipality may 


son, supra. 

45. See infra §§ 29-31. 

46. Public and private property in 
civil law see Modern Civil Law §§ 214- 
218. 
Public lands see Public Lands post. 

47. Mundy v. Van Hoose, 104 Ga. 
292, 30 SE 783. % 

[a] Necessity for determining 
what is private and what is public 
property arises most frequently: (1) 
As regards private property in con- 
nection with the taking of private 
property for public use under_the 
power of eminent domain. See Wi:- 
liams v. Detroit, 2 Mich. 560; Lycom- 
ing Gas, etc., Co. v. Moyer, 99 Pa. 615; 
Peo. v.. Daniels, 6 Utah 288, 22 P 159, 
5 LRA 444. And see generally Emi- 
nent Domain 20 C. J. p 501. (2) As 
regards public property in the appli- 
cation of constitutional and statutory 
provisions relating to the exemption 
of public. property from taxation. See 
Mundy v. Van Hoose, 104 Ga. 292, 30 
SE 783; Owensboro v. Com., 105 Ky. 
344, 49 SW 320, 20 KyL 1281, 44 LRA 
202; State v. Cooley, 62 Minn. 183, 64 
NW 379, 29 LRA 777. And see gener- 
ally Taxation [37 Cyc 672]. 

48. Scranton v. Wheeler, 179 U.S. 
241, 21 SCt 48, 45 L. ed. 126; Thomp- 
son vy. Bowes, 115 Me. 6, 97 A1, 1 ALR 
1365; Homochitto River Comrs. v. 
Withers, 29 Miss. 21, 64 AmD 126. 

49. Champie v. Castle Hot Springs 
Co., 27 Ariz. 463, 233 P 1107. 

Peo. v. Daniels, 6 Utah 288, 22 
P 159, 5 LRA 444. 

Lycoming Gas, ete., Co. v. Moy- 
er, 99 Pa. 615. : 

52. Belleville v. St. Clair County 
Turnp. Co., 234 Ill. 428, 84 NE 1049, 
17 LRANS 1071; Hast St. Louis vy. 
O’Flynn, 19 Ill. A. 64 [rev _on other 
grounds 119 Ill. 200, 10 NE 395, 59 
AmR 795]. 

53. State v. Riedell, 109 Okl, 35, 
42, 233 P 684, 42 ALR 765. 

54. State v. Riedell, supra. 

55. Gate City Guard v. Atlanta, 113 
Ga. 883, 39 SE 394, 54 LRA 806; Mun- 
dy v. Van Hoose, 104 Ga. 292, 30 SE 


783; Frankfort v. Com., 82 SW 1008, 
26 KyL 957; State v. Cooley, 62 Minn. 
183, 64 NW 379, 29: LRA 777; St. 


Edwards’ College v. Morris, 82 Tex. 
1,17 SW :512. 

56. Mundy v. Van Hoose, 104 Ga. 
292, 30 SE 783; St. Edwards’ College 
y. Morris, 82 Tex. 1, 17 SW 512. 

[a] Thus land, when used by the 


enable him to supply the table cheap- 
ly, cannot be claimed to be ‘public 
property.” St. Edwards’ College v. 
Morris, 82 Tex. 1,17 SW 512. 

57. State v. Cooley, 62 Minn. 183, 
64. NW 379, 29 LRA 777. 

58. “Gate City Guard v. Atlanta, 113 
Ga. 883, 39 SE 394, 54 LRA 806. 

59. Thompson vy. Bowes, 115 Me. 6, 
97 A 1,1 ALR1365. And see Charities 
PI Cee peco as Religious Societies [34 
Cye Ti 27. 

60. ‘Thompson v. Bowes, supra. 

61.) State, vy. Neff, 52 Ohs Sti'3i75; 
40 NE 720, 28 LRA 409, 

62. United R., etce., Cos. v. West, 
50S Ct 123. 

Property devoted to public use by 
public utility as private property see 
Eminent Domain §§ 88-106; Public 
Utilities § 23. 

63. Frankfort v. Com., 82 SW 1008, 
26 KyL 957; Baltimore County Bd. of 
Education v. Hartmann, 146 Md. 307, 
126 A 88. But see New Orleans v. 
Salmen Brick, etc., Co., 135 La. 828, 
66 S 237 (land bequeathed to a city 
for educational purposes is public 
property). 

[a] Thus (1) property acquired by 
a municipality for a schoolhouse, but 
not yet used for school purposes,-.is 
not public property. Baltimore Coun- 
ty Bd. of Education v. Hartmann, 146 
Mids co Ole Ame S.cu , C2), Bonds ofa 
lighting company owned by a city are 
not public property. Frankfort v. 
Com., 82 SW 1008, 26 KyL 957. 

Municipal property generally sce 
Municipal Corporations §§ 2089, 2090. 


64. Shamrock Towing Co. v. New 
Mork. City, 20) Bh. @Cd)> 444°— Hart “vy. 
New Orleans, 12 Fed. 292; State v. 


Se a County;,.83 Kan: 199; 110° P 
324 

{a] Thus the water hydrants and 
electric light fixtures of a city are 
private property owned by it in its 
corporate capacity. State v. Shawnee 
County, 83 Kan. 199, 110 P 92. 

65. Coyle v. McIntire, 12 Del. 44, 
95, 30 A 728, 40 AmSR 109. 

“In one sense the property was 
private property, that is property 
owned by the corporation for the pub- 
lic use of the inhabitants of the city. 
The inhabitants of a city, who are in 
fact the corporators under a charter 
creating a municipality, are a portion 
of that general public which consti- 
tute a State. And they are also that 
particular public which constitute a 


hold property in which all the inhab- 
itants of a state or of a county may 
be said to have an interest in some re- 
spect, but not as owners or proprie- 
tors. And it may also hold property 
in which the inhabitants of the mu- 
nicipality alone may properly be said 
to have an interest. Both classes of 
property are public. The one as to 
the people of the whole state or coun- 
ty, the other more particularly as to 
the inhabitants of the municipality. 
It is only in this sense that the words 
public and private can with propriety 
be applied to such property when held 
by a municipality. Although the prop- 
erty held for the municipality is in 
fact public as common to all the in- 
habitants of a city, it nevertheless 
may justly be said to be private prop- 
erty aS being such property as is ex- 
empt from being taken or applied to 
any other public use by the State, or 
by authority of the State, without 


compensation being made.” Coyle vy. 
McIntire, supra. 
66. De Portibus Maris, (1787) 1 


Harg. Law Tracts p 78; Munn v. Illi- 
nois, 94 U. S. 113, 22 L..ed. 77; Mobile 
v. Yuille, 3 Ala. 137, 36 AmD 441; All- 
ee v. Inglis, 12 East 527, 104 Reprint 


' “Public property may be defined as 
that which is dedicated to the public 
use, and over which the state exercises 
control and dominion.” Hartman y. 
Tresise, 36 Colo. 146, 162, 84 P 685, 4 
LRANS 872 (per Bailey, J., dissent- 


ing). 

67. Black L. D. 

68. Gate City Guard vy. Atlanta, 113 
Ga. 883, 39 SH 394, 54 LRA 806; Mun- 
dy v. Van Hoose, 104 Ga. 292, 30 SE 
783; Owensboro v. Com., 105 Ky. 344, 
49 SW 320, 20 Kyl 1281, 44 LRA 202; 
Thompson v. Bowes, 115 Me. 6, 97 A 
1, 1 ALR 1365; St. Edwards’ College 
v. Morris, 82 Tex. 1, 17 SW 512. 

“Public property is what belongs to 
the government—federal, state, or mu- 
nicipal. Things the property of the 
state are res publice. State v. Board 


of Assessors, 111 La. 982, 998, 36 
SHO 
69. Gate City Guard v. Atlanta, 113 


Ga. 8838, 39 SH 394, 54 LRA 806. 

70. Covington v. Com., 107 Ky; 680, 
39 SW 836, 19 KyL 105; Owensboro vy. 
Com., 105 Ky. 344, 49 SW 320, 20 KyL 
1281, 44 LRA 202; Frankfort vy. Com., 
82 SW 1008, 26 KyL 957. 

71 St. Edwards’ College y. Morris, 
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erty has been held to include a public park,?? a city 
waterworks system,’® a levee,’* public schools, their 
property and their funds,’° instrumentalities of the 
state issued for a public purpose,’® such as bonds, 
warrants, and other obligations of the government,** 
a liquor dispensary operated by a municipality,7® 


[§ 19] A. In General. The terms “real property” 
or “real estate”’*? have a comprehensive meaning*®® 
exhaustive of that class of property and inclusive of 
Generally, these terms em- 
brace lands, tenements, and hereditaments,®® wheth- 
er they be corporeal or incorporeal.8® While strictly 
speaking these terms mean the estate, title, or inter- 
est which one has in lands,*? they are frequently 
used in the sense of things real to denote the sub- 
Thus, “real property” or 
“real estate” has been defined as the interest which 
a man has in lands, tenements, or hereditaments,*?® 
and also as such things as are permanent, fixed, and 
immovable, and which cannot be carried out of their 


the whole class genus.*4 


jects of real property.®® 


"$2" Tex. 1,17 SW 512. 

72. Owensboro v. Com., 105 Ky. 344, 
49 SW 320, 20 KyL 1281, 44 LRA 202. 

[a] Park maintained by city at 
the public expense for the public good 
and to which all the public without 
distinction have access is public prop- 
erty. Owensboro v. Com., 105 Ky. 344, 
49 SW 320, 20 KyL 1281, 44 LRA 202. 

73. Com. Vv. Covington, 128 Ky. 36, 
107 SW 231, 32 KyL 8387, 14 LRANS 
1214. 

74. Reclamation Dist. No. 551 v. 
Sacramento County Super. Ct. 151 
Cal. 263, 90 P 545. 

75. New Orleans v. Salmen Brick, 
etc., Co., 135 La. 828, 66 S 237. 

76. In re Droll, 108 Nebr. 85, 187 
NW 876, 26 ALR 543. 

77. In re Droll, supra. 

78. Walden v. Whigham, 
646, 48 Sk 159. 

fa] Thus a dispensary consisting 
of a building and stock of liquors, 
owned and operated by a municipal 
corporation, is public property within 
the application of a statutory exemp- 
tion from taxation of ‘‘all public prop- 
erty.” Walden y. Whigham, 120 Ga. 
646, 48 SE 159. 

79. Ontai v. U. S., 188 Fed. 310, 110 

288 


120, Ga. 


80. Martin v. Louisiana Cent. Lum- 
150 La. 157, 90 S 553. 

81. ‘Martin v. Louisiana Cent. Lum- 
ber Co., supra 

[a] Thus the property of an incor- 
porated academy, to which the United 
States government conveyed public 
lands and which is a public institu- 
tion, is public property. Martin v. 
Louisiana Cent. Lumber Co., 150 La. 
157, 90'S 553. 

82. [a] “Real property;” ‘real 
estate.”—(1) These terms mean the 
same thing. McMurran v. Duncan, I7 
Ariz51552,5155 P 306; * (2) However, it 
has also been stated that the terms 
“real estate’ and “real property” tech- 
nically are not convertible terms, Guy 
‘vy. Brennen, 60 Cal. A. 452, 2138 P 265. 

83. Jackson v. Parker, 9 Cow. (N. 
Y.) (73; "Jones v. State, 70 Oh. St. 36, 
70 NE 952, 1 AnnCas 618; State v. 
Chelan County Super. Ct., (Wash. ) 280 
P3350. 

84. McMurran v. Duncan, 17 Ariz. 
552, 155 P 306. 

Property classified as 
“personal” see supra § 14. 

85. Ala.—Fretwell v. McLemore, 52 
Ala. 124, 145. 

Ariz.—McMurran _ vy. 
Ariz. 552, 155 P 306. 

Ark.—Bemis v. eet Nat. Bank, 63 
Ark. 625, 40 SW 12 

Cal. —Murphy Vi Line Angeles Coun- 
ty sSupers Gt, 138) Cal 69> 1102 1070; 
Martinovich v. Marsicano, 137 Cal. 354, 
70 P 459. 


“yeal” and 
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ment.7® 


property.$+ 
VI. REAL PROPERTY 


and 
limits the terms 


ments.®® 


Colo.—Gillett v. Gaffney, 3 Colo. 351. 

Me.—Field v: Higgins, 35 Me. 339. 

N. C.—Horney y. Price, 189 N. C. 
820, 128 SE 321. 

N. D.—Sox v. Miracle, 35 N. D. 458, 
160 NW 716. 

Oh.—Ralston Steel Car Co. v. Ral- 
sot 112 Oh. 306, 147 NE 513, 39 ALR 
0 . 

prenny Moma aden v. Miller,.7 Heisk. 


Tex.—Scogin v. Perry, 32 Tex. 21. 

W. Va.—Maddy v. Maddy, 87 W. Va. 
581, 105 SE 803. 

2 Blackstone Comm. p 16; 3 Kent 
Comm. p 401. 

“Something that may be held by ten- 
ure, or will pass to the heir of the 
possessor at his death instead of his 
executor, including lands, tenements 
and hereditaments, whether the latter 
be corporeal or incorporeéal.” Gillett 
v. Gaffney, 3 Colo. 351, 360; Ralston 
Steel Car Co. v. Ralston, 112 Oh. St. 
306, 147 NE 513, 39 ALR 334 [both 
quot 3 Bouvier L. D. p 2816]. 

Lands, tenements, and heredita- 
ments see infra §§ 22-31. 

86. Gillett y. Gaffney, 3 Colo. 351; 
Nellis v. Munson, 108 N. Y. 453, 15 NE 
739; Matter of Daly, 72 App. Div. 394, 
76 NYS 28) Tapp idismy 173. INI Y. 640 
mem, 66 NE 1106 mem]; Matter of 
Bhrsam, 37 App. Div. 272, 55 NYS 942; 
State Trust Co. v. Casino Co., 5 App. 
Div. 381, 39 NYS 258; Olendorf v. 
Gook;, 1, Lans. GN. SY desis pRalston 
Steel Car Co. v. Ralston, 112 Oh. St. 
306, 147 NE 513, 39 ALR 334. 

Hereditaments, corporeal and incor- 
poreal, see infra §§ 30, 31. 

87. Bates v. Sparrell, 10 Mass. 328. 

88. Bates v. Sparrell, supra. 

89. Schofield v. Baker, 212 Fed. 
504, 508 [aff 221 Fed. 322, 138 CCA 320 
(att 243 Uy Si 114,37 SCt 333, 61 1, 
ed. 626) and quot Cyc]; Borst v. Boyd, 
3 Sandf. Ch. (N. Y.) 501; Avery v. Du- 
frees, 9 Oh. 145. 

[a] Other statements.—(1) ‘‘The 
term estate signifies the quan- 
tity of interest which a person has, 


from absolute ownership down to 
naked possession.” Jones y. State, 70 
Oh. St. 36, 438, 70,NE 952, 1 AnnCas 


618 [quot Jackson v. Parker, 9 Cow. 
(N. Y.) 738, 81]. (2) “The expression, 
real estate, signifies such an interest 
as the tenant hath in land. It is the 
condition or circumstance in which the 
owner stands with regard to his prop- 
erty.” Jackson v. Catlin, 2 Johns. (N. 
pee 260, 3 AmD 415 [aff 8 Johns. 
520]. 

90. Hunt v:. Bullock, 23) Ill, 320: 
Calnon v. Fidelity-Phenix F. Ins. Co., 
114 Nebr. 194, 206 NW 765; Toronto 
Re Nx. Toronto,.Corp.u 11904 ji cAL Cz (809. 

91. Fruth v. Charleston Bd. of Af- 
fairs, 75 W. Va. 456, 84 SE 105, LRA 


places, as lands and tenements.°° 
ignate both things which are permanent, fixed, and, 
immovable, as lands, and rights arising out of, or 
connected with, lands;®! and they include land and 
whatever is erected or growing thereon, or affixed 
thereto,®°? and also rights arising out of, or annexed 
to, or exercisable within or about, the land.?? 
great many jurisdictions and for many purposes the 
“meaning and application of the terms “real estate” 
“real property” is declared by statute;®* and 
probably the most common of these definitions de- 
“real estate” or “real property” as 
coextensive with lands, 
However, statutory definitions of these 


[§§ 18-19 


and clothing furnished to a soldier by the govern- 
Property dedicated to a public use, the 
revenues of which serve a public purpose, is public 
property, although the title be not in the public.®° 
The property of a quasi-publie corporation is publie 


These terms des- 


Ina 


tenements, and heredita- 


LILSE_ 98 i. 

[a] Other statements.—(1) “uThese 
terms are used indifferently for inter- 
est or ownership in land, immovable 
things, and things of the nature of 
land, or for the land and things them- 
selves, considered as subjects of prop- 
erty.” Abbott L. D. (2) ‘Real prop- 
erty consists of Iand, and of all rights 
and profits arising from and annexed 
to land, that are of a permanent and 
immovable nature, and is comprehend- 
ed under the words, lands, tenements, 
and hereditaments.” Scogin y. Perry, 
32) Mex, 21> 28. 

92. State v. Wolf, 22 Del. 323, 66 


A 739; State v. Chelan County Super. 
Ct., (Wash.) 280 P 350. 
93. State v. Chelan County Super. 


Ct. csupra. 

94, ae statutory provisions. 

[a} Statutes referred to and ap- 
plied.—Steers v. Daniel, 4 Fed. 587, 2 
Flip. 310 [aff 110 U. S. 264, 4 SCt 94, 
28 L. ed. 141]; Citizens’ Mut. Ins. Co. 
v. Lott, 45 Ala. 185; Ft. Smith School 
Dist. v. Ft. Smith Sewer Dist. No. 1 
Bad. of Impr., 65 Ark. 343, 46 SW 418; 
Stull v. Graham, 60 Ark. 461, 474, 31 
SW 46; Lavenson v. Standard Soap 
Co., 80 Cal. 245, 22 P 184, 13 AmSR 147; 
Slade v. Butte County, 14 Cal. A. 453, 
112 P 485; Gillett v. Gaffney, 3 Colo. 
351; Smith v. Odom, 63 Ga. 499; Hen- 
derson v. Hames, 176 Tl. 302, 52 NB 
68;. Strong -v. Garrett, 90 Iowa 100, 57 


NW 715; Melhop Vv. Meinhart, 70 Towa 
685, 28 ‘NW 545; White: v. Butt, 32 
Iowa 335; Burton v. Hintrager, 18 


Iowa 348, 351; McCartney v. Robbins, 
Ll4, Kan. (V4, 217 P sit’ Clarke: y, 
Lawrence, 75 Kan. 26, 88 P 735; Poole 
v. French, 71 Kan. 391, 80 P 997; Boa- 
well v. Heaton, 40 Kan. 36, 18 P 901; 
Kiser v. Sawyer, 4 Kan. 503; Harp v 
Brookshire, 197 Ky. 794, 248 SW Prt: 
Hook v. Northwest Thresher Cof 91 
Minn. 482, 98 NW 463; Springfield 
Southwestern R. Co. v. Schweitzer, 
246 Mo. 122, 151 SW 128; Rankin v. 
Oliphant, 9 Mo. 239; Peo. v. Walsh, 
211 N. Y. 90, 105 NE 136; Barber v. 
Brundage, 50 App. Div. 123, 63 NYS 
347 [aff 169 N. Y. 368, 62 NE 417]; 
State Trust Co. v. Casino Cos bxApp: 
Div. ‘381, .39' NYS 258; et ae Vv. 
People’s Nat. Bank, 119 Oki. 113, 249 
Pysabe Continental Gin Com v. Sims, 
103 Okl. 191, 229 P 818; Holmes v, 
Neill, 96 OKL 295, 222 P 670; Nichols 
v. Guthrie, 109 Tenn. 535, 73 SW LOG 
Burr v. Graves, 4 Lea (Tenn.) 5523 
Lavagnino v. Uhlig, 26 Utah 1, 71 P 
1046, 99 AmSR 808 [aff 199 \U. S! 443, 
25 sct 716, 49 L. ed. 1119]; Conant v. 
Deep Creek, ete., Irr. Co., 23 Utah 627, 
66 P 188, 90 AmSR 721; Edwards, 
etc., Lumber Co. vy. Mosher, 88 Wis. 
672, 60 NW 264. 
95. See statutory provisions. 


- a auauauauiui 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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terms vary for different statutes, even in the same 
jurisdiction,®® and usually the statutory definitions 
apply only to the terms as used in particular statu- 


tory provisions.°* 


[§ 20] B. As Estate or Interest. Generally, as an 
or “real estate” 
imports an estate of freehold,®® which is an estate 
As an estate or interest, 
includes all free- 
hold estates,t whether corporeal or incorporeal,? and 


estate or interest, “real property” 
of inheritance or for life.°® 
“real property” or “real estate” 
whether 


in possession, reversion, 


Thus the terms include‘ absolute or entire fees,® fee 
simple titles,® life estates,’ estates in remainder,® 


PROPERTY 


(50/0. Si]. T4C 


until barred by foreclosure or otherwise,1° mining 
claims,+? and. partnership property.+? 
also inelude hereditaments,!? whether corporeal'* or 


The terms 


incorporeal,?® such as easements.?® The right of the 


or remainder.® 


property” 


ground rents, a mortgagor’s equity of redemption, 


[a] Statutes referred to and ap- 
plied.—Potter v. Couch, 141 U. S. 296, 
LIE SCE 1005; 35 ied. 721; Purifoy v. 


Lamar, 112 ‘Ala. 123, 20S 975; MeMur- 
ran v. Duncan, 17 Ariz. 552, 155 P 306; 
Moore v. Sharp, 91 Ark. 407, 121 SW 
341, 23 LRANS 937; Cloyes v. Beebe, 
14:Ark. 489; Fish v. Fowlie, 58 Cal. 
373; Peo. v. Blake, 19 Cal. 579; Guy 
v. Brennen, 60 Cal. A. 452, 213 P 265; 
First Nat. Bank v. Adam, (Ill.) 25 
NE 576; Willoughby v. Lawrence, 116 
Ill. 11, 4 NE 356, 56 AmR 758; Knapp 
v. Jones, 38 Ill. A. 489 [aff 143 Ill: 375, 
32 NE 382]; Turpin v. Ogle, 4 Ill. A. 
611; Orchard v. Wright-Dalton-Bell- 
Anchor Store Co., 225 Mo. 414, 125 SW 
486, 20 AnnCas 1072; In re McCabe, 29 
Mont. 28, 73 P 1106; Calnon vy. Fidel- 
ity-Phenix F. Ins. Co., 114 Nebr. 194, 
206 NW 765; Fawn Lake Ranch Co. v. 
Cumbow, 102 Nebr. 288, 167 NW 75; 
Fifth Ave. Bldg. Co. v. Kernochan, 221 
N. Y. 370, 117 NE 579; Nellis v. Mun- 
son, 108 N. Y. 453, 15 NE 739; Story v. 
New York El. R. Co., 90 N. Y. 122, 43 
AmR 146; Matter of Ehrsam, 37 App. 
Div. 272, 55 NYS 942; Olendorf v: 
Cook, 1 Lans. (N. Y.) 37; Pelletreau 
v. Smith, 30 Barb. (N. Y.) 494; 
Metropolitan El. R. Co., 2 NYS 278; 
Rogers v. Kimsey, 101 N. C. 559, 8 SE 
159; State v. King County Super. Ct., 
31 Wash. 445, 72 P 89, 66 LRA 897; 
Seu v. Leary, 6 Wash, 17, 32 P 
1070. 

[b] Other typical statutory defini- 
tions.—(1) Land; that which is affixed 
to land; that which is incidental or 
appurtenant to land; that which is 
immovable by law. See statutory pro- 
visions. (2) This statutory definition 
has been held merely declaratory of 
common law. Los Angeles v. Hughes, 
202 Cal. 731, 262 _P'737.- (3) The pos- 
session of, claim to, ownership of, or 
right to, the possession of land, See 
statutory provisions. 

96. See statutes cited in Stull v. 
Graham, 60 Ark. 461, 31 SW 46; 
Springfield Southwestern R. Co. v. 
Schweitzer, 246 Mo. 122, 151 SW 128: 
Orchard v. Wright- Dalton-Bell-An- 
chor Store Co., 225 Mo. 414, 125 SW 
486, 20 AnnCas 1072; Fifth Ave. Bldg. 
Co. v.cKernochan,722h.. Nive ¥.0370, 117 
NE 579; Wilmont v. Meserole, 41 N. 
Y. Super. 274; Lovejoy v. Weil, 48 
Mise. 611, 95 NYS 552; Myers v. Ar- 
thur;,.135 Wash. 583, 238 P 899. 

97. Orchard v. Wright-Dalton-Bell- 
Anchor Store Co., 225 Mo. 414, 125 Sw 
486,-20 AnnCas 1072; Fifth Ave. Bldg. 
Go; vo. Kernochan,, (221) N..¥.0370, 117 
NE 579; Wilmont v. Meserole, 41 N. 
Y. Super. 274; Lovejoy v. Weil, 48 
Misc. BLL, 95 NYS 552; Myers v. Ar- 
thur, 135 Wash. 583, 238 P 899. 

[a] Thus the provision of the code 
of Tennessee defining the meaning and 
application of the words “real estate” 
and “real property,” wherever used in 
the code, is not applicable in deter- 
mining to what property of the wife 
the husband’s right of tenancy by 
curtesy shall attach, the right being 
derived from the common law and 
there being no _ statutory provision 
that he shall have curtesy in the 
“land” or “real property” of his wife. 
ee v. Glass, 92 Tenn. 147, 20 SW 
Dabok 
: 98. Cal.—Guy v. Brennen, 60 Cal. 

A, 452, 213 P 265. 


Ga.— Wright v. Central of Georgia 
R. Co., 146 Ga. 406, 91 SE 471. 

Ind.—Meni v. Rathbone, 21 Ind. 454. 

Md.—Allender v. Sussan, 33 Md. 11, 
3 AmR (1:71: 


Le a a .—Bates v. Sparrell, 10 Mass. 
Mo.—Orchard v. Wright-Dalton- 


Bell-Anchor Store Co., 225 Mo. 414, 
125 SW 486, 20 AnnCas 1072. 

N. Y.—Peo. v. Tax, etc., Comrs., 80 
INSEY:oi3- 

Tex.—Bourn v. Robinson, 49 Tex. 
Civ. A..157, 107 SW 873. 

$9. Bourn v. Robinson, supra. And 
see Estates §§ 6-20. 

1. Bates v. Sparrell, 10 Mass. 323; 
Nellis v. Munson, 108 N. Y. 453, 15 


NE 739; Jenkins v. Fahey, 73 N. Y. 
855; Westervelt v. Peo., 20 Wend. (N. 
ee ¥) 43 Jackson v. Parker, 9 Cow. 


2. ee v. Sparrell, 10 Mass. 323; 
eae v. Munson, 108 N. Y. 453, 15 NE 


3. Markham v. Waterman, 105 Kan. 
93, 181 P 621 (remainder); Marburg 
v. Mercantile Bldg. Co., 154 Md. 438, 
140 A 836; Floyd v. Carow, 88 N. Y. 
560; Jenkins v. Fahey, 72 N. Y. 355 
{rev 11 Hun 351]. 

4. Estates or interests as real prop- 
erty for particular purposes see cross 
references supra p 726. 

5. Cooper v. Hepburn, 15 Gratt. (56 
Wap) cba 

6. Seogin’ v.) Perry, 32° Tex: 21,29. 

“Since the only title that the own- 
ers of real estate in Texas have is a 
fee simple; and, conversely, those who 
have the fee simple title, and those 
only, are the owners of the land, it 
would follow that real estate and a 
title in fee simple to real estate, are 
convertible terms.” Scogin v. Perry, 
supra. 

7. Cooper v. Hepburn, 15 Gratt. (56 
Va.) 551. 

8. Jenkins v. Fahey, 73 N. Y. 355; 
Sheridan v. House, 4 Abb. Dec. (N. Y.) 
218, 4 Keyes 569; Cooper v. Hepburn, 
HS) Grattri(56 eViaw bod, 

[a] “Remainder in fee” is clearly 
real estate, both as the term is used 
at common law and.as defined by stat- 
ute. Jenkins v. Fahey, 73 N. Y..365; 
Sheridan v. House, 4 Abb. Dec. (N. Y.) 
218, 4 Keyes 569. 

9. Marburg v. Mercantile Bldg. Co., 
154 Md. 438, 140 A 8386; McKibbin v. 
Peters, 185 Pa. 518, 40 A 288. 

[a] Reversion of ground rent is 
real property. Marburg v. Mercantile 
Bldg. Co., 154 Md. 438, 140 A 886. And 
see Ground Rents §§ 13, 14. 

10. Borst v. Boyd, 3 Sandf. Ch. (N. 


See Mines and Minerals § 236. 
Miller v. Proctor, 20 Oh. St. 


[a] Thus real property, the title to 
which vested in the members of a firm, 
but which is in fact owned and used 
by the firm as partnership property, 
although regarded in equity as part 
of the assets of the concern, and as 
such subject to some of the incidents 
of personal property, is nevertheless 
in law real estate. Miller v. Proctor, 
20 Oh. St. 442. 

13. Bates v. Sparrell, 10 Mass. 323; 
State v. Tichenor, 41 N. J. L. 345. 

14. Bates v. Sparrell, 10 Mass. 323. 

15. State vy. Royal Mineral Assoc., 


owner of a pew in a church belonging to a religious 
society has been held to be real estate,!? although the 
right is in some respects of a qualified, limited, and 
subordinate nature,!® and there is authority that this 
right 1s not real property at all.+® 
as these terms are construed in some statutes, 
“real estate” does not include estates 
less then freehold, such as leaseholds and estates for 
years,?° usually termed “chattels real” and classed 


Ordinarily, and 
“real 


132 Minn. 232, 156 NW 128, AnnCas 
1918A 145; Nellis v. Munson, 108 N. 
Y. 453, 15 NE 739; In re Metropolitan 
El. R. Co., 2 NYS 278; State .v. King 
County Super. Ct., 31 Wash. 445, 72 P 
89, 66 LRA 897. 


[a] UWnaccrued rents are incorpor- 
eal hereditaments and hence _ real 
property. State v. Royal Mineral As- 
soc., 132 Minn. 232, 156 NW 128, Ann 
Casl918A 145. 

16. Cal.—Hoyt v. Hart, "149 Cal. 
oe STE 569: 

Ill.—Chicago, ete, R. Co. v. Elm- 


hurst, 165 Ill. 148, 46 NE 437. 

Ind.—Marion, etc., Tract. Co. v. Sim- 
Ses 180 Ind. 389, 102 NE 132. 

y.—Harp v. Brookshire, 197 Ky. 
794, *548 SW 177. 

Md.—Baltimore City Appeal Tax 
Ct. v. Western Maryland R. Co., 50 
Md. 274. 

Mass.—Googins v. Boston, etc., R. 
Co., 155- Mass. 505, 30: NH 71. 

Bites J.—State v. Tichenor, 41 N. J. L. 

N. Y.—Newman v. Metropolitan El. 
R. Co. LSS Ne SY. Gls A 23h IN SONS eK 
LRA 289; Nellis v. Munson, 108 N. Y. 
453, 15 NE 739; In re Low, 199 App. 
Div. 738, 192 NYS 366 [rev on other 
grounds 233 N. Y. 334, 135 NE 521]; 
Furniss v. Fogarty, 63 Misc. 527, 117 
NYS 385. 

17. Newark Third Presb. Cong. v. 
Andruss, 21 N. J. L. 325; St. Paul’s 
Chureh vs Ford;34> Barbs, iON: pYel6s 
Ithaca First Baptist Church v. Bige- 


low, 16 Wend. (N. Y.) 28: McNabb v. 
Pond) )4) (Bradens Surries CNL Gey eee 
Deutsch v. Stone, 11 Oh. Dec. (Re- 


print) 436, 27 CincLBul 20; O’Hear 
v. De Goesbriand, 33 Vt. 593, 80 AmD 
653; Barnard v. Whipple, 29 Vt. 401, 
70 AmD 422; Hodges v. Green, 28 Vt. 
3858; Kellogg v. Dickinson, 18 Vt. 266. 

[a] In Massachusetts (1) the 
right of a pew holder is real estate 
(Kimball v. Rowley Second Cong. 
Parish, 24 Pick. 347; Gay v. Baker, 
17 Mass. 435, 9 AmD 159; Bates, v. 
Sparrell, 10 Mass. 3238), (2) except in 
the city of Boston (Kimball v. Row- 
ley Second Cong. Parish, supra). 

As incorporeal hereditament see in- 


Drassioibe 
18. Gay v. Baker, 17 Mass. 4385, 9 
7:15.00) Bema Rays Ithaca First Baptist 


Church v. Bigelow, 16 Wend. (N. Y.) 
28; Kellogg v. Dickinson, 18 Vt. 266. 
Pews generally see Religious Socie- 
ties [84 Cyc 1174]. 
19. Church v. Wells, 24 Pa. 249. 
20. U. S.—Hidman v. Baldwin, 206 
Fed. 428, 124 CCA 310 [rev 202 Fed. 


968]. 
174 Ark. 


Ark.—Munson v. 
880, 298 SW 25. 

al — vV;., Haston, 113 Cak 
345, 45 P 680; Guy v. Brennen, 60 Cal. 
Ay 4512, 213) P 260: 

Ga.—Wright v. Central of Georgia 
R. Co., 146 Ga. 406, 91 SE 471. 

Ind.—Meni v. Rathbone, 21 Ind. 454. 

Ky. —Hdwards Vv. Bernstein, 21 SW 
(2d) 138; Combs Lumber Co. v. Chinn, 
90 SW 251, 28 KyL 715. 

Md.—H#Elkton Electric Co. v. Perkins, 
145 Md. 224, 125 A 851; Allender v. 
Sussan, 33 Md. 11, 3 AmR 171. 

Mich.—-Grover v. Fox, 86 Mich. 453; 
Buhl v. Kenyon, 11 Mich. 249, 83 AmD 
738. 


Wade, 


748 [50 C.J.] 


as personal property,?! although a lease may, with- 
out being real estate, be considered as an interest in 
Further, it has been held,?* and 
some statutes provide, that real estate includes every 
possible interest in lands, except a mere chattel in- 
However, these terms have also been de- 
elared to include every species of title,?° inchoate or 


real property.?? 


terest.74 


Mo.—Springfield Southwestern R 
Co. v. Schweitzer, 246 Mo. 122, 151 SW 
128; Orchard v. Wright-Dalton-Bell- 
Anchor Store Co., 225 Mo. 414, 125 SW 
486, 20 AnnCas 1072. 

N. Y.—Fifth Ave. Bldg. Co. v. 
Kernochan, 221 N. Y. 370, 117 NE 579; 
PeHMitt val Stoss, 207 IN Yo Wed, 100 
NE 1119; New York v. Mabie, 13 N. 
We 151,64 Amp 538 [rev 9 N. Y. Su- 
per. 401]; Matter of Ehrsam, 37 App. 
Div. 272, 55 NYS 942; Huntington v. 
Moore, 59 Hun Cus, 13 NYS 97; State 
Trust Co. v. Casino Co., 18 Misc. Baksh 
41 NYS 1; Barnes v. Meyer, 41 NYS 
21:0, 25 NYCivProc 372 Taff. 19 App. 


Div. 344, 46 NYS 492]; Taylor v. 
Wynne, 8 NYS 759; Westervelt v. 
Peo., 20 Wend. 416. 


Pa.—Townsend v. Boyd, 217 Pa. 386, 
66 A 1099, 12 LRANS 1148. 

Tex.—Bourn vy. Robinson, 
GIVewA. Lots p07 IS Wi, iSitos 

21. See infra § 37. 

22. Fifth Ave. Bldg. Co. v. Ker- 
nocehan, .221 UN. Ys 370) 117 NE 579; 
Tamarin v. Fitzpatrick, 125 Misc. 823, 
211 NYS 616. 

23. Jackson v. Parker, 9 Cow. (N. 
V.)) 134 eJones vy, State, 70 Oh. Sti36, 
70 NE 952, 1 AnnCas 618; Maddy v. 
Maddy, 87 W. Va. 581, 105 SE 803. 

24. See statutory provisions. 

{a] Statute referred to and ap- 
plied.—F ruth v. Charleston Bd. of Af- 
fairs, 75 W. Va. 456, 84 SH 105, LRA 
1915C 981. 

25. Schofield v. Baker, 212 Fed. 
504 faff 221 Fed. 322, 183 CCA 320 
(ane 243 USS. 114) 37 Set 330, 61.7 ed. 
626)]; Adams v. Merrill, 45 Ind. A. 
315, 85 NE 114, 87 NE 36; Washing- 
ton Iron-Works Co, v. King County, 
20 Wash. 150, 54 P 1004. 

26. Schofield v. Baker, 212 Fed. 
504 [aff 221 Fed. 322, 133 CCA 320 (aff 
QBN MS mds rol SCt noosa, Ol lined. 
626)]; Adams v. Merrill, 45 Ind. A. 
315, 85 NE 114, 87 NE 36; Washing- 
ton Iron-Works Co. v. King County, 
20 Wash. 150, 54 P 1004. 

27. Adams v. Merrill, 45 Ind. A. 
315, 85 NE 114, 87 NE 36. 

28. See statutory provisions. 

ASF 
587, 2 Flip. 310 [aff NiO) oR Se 264, 4 
SCt 94, 28 L. ed. 141]. 

Cal.—San Pedro, etc., R. Co. y. Los 
Angeles, 179 P 390; Martinovich v. 
Marsicano, 137 Cal. 354, 70 P 459. 

Iowa.—Chiesa v. Des Moines, 158 
Towa 343, 138 NW 922, 48 LRANS 899; 
Strong v. Garrett, 90 lowa 100, 57 NW 
715; Melhop v. Meinhart, 70 Iowa 685, 
28 NW 545; Burton v. Hintrager, 18 
Iowa 348; Blain v. Stewart, 2 Iowa 
378. 

Kan.—McCartney v. Robbins, 114 
Kan, ,141,, 217 .P id; Robertson, wv. 
Howard, 82 Kan. 588, 109 P 696; 
Clarke v. Lawrence, 75 Kan. 26, 88 P 
735° Poole v.. French, 71 Kan. 391, 
80 P 997; Bodwell v. Heaton, 40 Kan. 
36,18 P 901; Kiser v. Sawyer, 4 Kan. 
503. 

Mich.—Fidelity Trust Co. v. Wayne 
County, 244 Mich. 182, 221 NW 111, 59 
ALR 698. 

Minn.—Hook v. Northwest Thresh- 
er Co., 91 Minn. 482, 98 NW 463. 

Mo.—Block v. Morrison, 112 Mo. 
343, 20 SW 340; Slattery v. Jones, 96 


49 Tex. 


Mo. 216, 8 SW 554, 9 AmSR 344; 
Rankin v. Oliphant, 3 Mo. 239; State 
v. Barr, 28 Mo. A. 84. 


N. Y.—Matter of New York, 219 
App. Div. 387, 220 NYS 23; Baker v. 
State, 63 Misc. 549, 118 NYS 618. 

N. D.—Northwestern impr: ‘Cowie 
Oliver County, 38 N. D. 57, 164 NW 


PROPERTY 


“real property” 


315. 

Oh.—Chapman vy. Wellington First 
Nat. Bank, 56 Oh. St. 310, 47 NE 54 
[aft 173 UU. S: 205, 19 SCt 407, 43 L. 


ed. 669]. 

Tenn.—Dunn y. Archer, 150 Tenn. 
440, 265 SW 678; Nichols v. Guthrie, 
109 Tenn. 535, 73 SW 107; Lewis v. 


Glass, 92 Tenn. 147, 20 SW 571; 

v. Graves, 4 Lea 552. 
Wash.—Weyerhaeuser Pimber Co. 

v. Pierce County, 97 Wash. 534, 167 


Burr 


P 35; State v. Rourk, 44 Wash. 464, 
Sue OO ie 
30. U. S—Steers v. Daniel, 4 Fed. 


5875 2 Plip!. 31 0e Patt 110) UleS. 264, 4 
SCt 94, 28 L. ed. 141]. 

Ida.—Leney v. Twin Falls County, 
40 ida. 600, 236 P 531. 

Iowa.—Chiesa v. Des Moines, 158 
Iowa 3438, 188 NW 922, 48 LRANS 
899; Strong v. Garrett, 90 Iowa 100, 
57 NW 715; Melhop v. Meinhart, 70 
Iowa 685, 28 NW 545; White v. Butt, 
32 Iowa 335; Burton v. Hintrager, 18 
pee 348; Blain v. Stewart, 2 Iowa 

78. 

Kan.—Robertson v. Howard, 82 
Kan. 588, 109 P 696; Clarke v. Law- 
rence, 75 Kan. 26, 88 P 735; Poole v. 
French, 71 Kan. 391, 80 P 997; Kiser 
v. Sawyer, 4 Kan. 503. 

Ky.—Louisville Bank v. Barrick, 1 
Duv. 51. 

Minn.—Hook v. Northwest fhresh- 
er Co., 91 Minn. 482, 98 NW 463; Mor- 
gan v. Jospyn, 91 Minn. 60, 97 NW 
449, 103 AmSR 474. 

Oh.—-Avery v. Dufrees, 9 Oh. 145.. 

Tenn.—Nichols v: Guthrie, 109 
Tenn. 535, 73 SW 107; Lewis v. Glass, 


92 Renna eA, Or) SW AD dees Lote Da Ves 
Graves, 4 Lea 552. 
Wis.—Carpenter v. Fopper, 94 Wis. 


146, 68 NW 874. 

[a] Ferson erecting improvements 
on real estate under parol contract 
for its purchase acquires an interest 
in the land to the extent of such im- 
provements, and such interest is real 
estate. White v. Butt, 32 Iowa 335. 

[b] Interest of vendee under exec- 
utory contract for sale of lands is 


real estate. Hook v. Northwest 
pears Co., 91 Minn. 482, 98 NW 
[el Vendee’s right to specific per- 


formance of contract to convey land 
is real estate. Carpenter v. Fopper, 
94 Wis. 146, 68 NW 874. 

oem Cottingham v. Springer, 88 Ill. 

$2. Turpin’ Vv. Ogle, 4 Dill. A.) 02; 
a a v. Heaton, 40 Kan. 36, 18 P 

33. Hai s ‘ 
Sir296. Jt SCt 1 1005, shir ede 72ae 
In re J. L. Kesner Co., 219 Fed. 512, 
135 CCA 262; Steers v. Daniel, 4 Fed. 
587, 2 Flip. 310 [aff 110 U. S. 264, 4 
SCt 94, 28 L. ed. 141]. 

Ark.—Moore v. Sharpe, 91 Ark. 407, 
121 SW 341, 283 LRANS 987; Stull 
v. Graham, 60 Ark. 461, 31 SW 46; 
Cloyes v. Beebe, 14 Ark. 489. 

Cal.—San Pedro, ete., R. Co. v. Los 
Angeles, 179 P 390; Walther v. Sierra 
R. us 141 Cal. 288, 74 P 840. 

Ga.—Wright v. Central of Georgia 
ee ae 146 Ga. 406, 91 SE 471. 
Open Ba. of Trade, 238 Ill. 100, 87 NE 
167; Peo. v. International Salt Co., 
233° Ill. 223, 84 NE 278; Knapp v. 
Jones, 1438 Ill. 375, 32 NE 382 [aff 
38 Ill. A. 489]; Griffin v. Marine Co., 
52 Ill. 130; Joliet First Nat. Bank vy. 
Adam, 25 NE 576; Willoughby v. 
Lawrence, 116 Ill. 11, 4 NE 356, 56 
AmR 758; Turpin v. Ogle, 4.11). A. 


[§ 20 


complete,?® and embrace rights which le in con- 
tract, whether executory or executed.?? 
der the provisions of various statutes?*’ the term 


And un- 


or “real estate” includes any es- 


tate or interest or right in land,?® legal or equita- 
ble,?° the interest of a mortgagor, or mortga- 
gee,®2 chattel interests,** water rights,?+ a homestead 


611. 


Ind.—Sims v. Fletcher Sav., etc., 


'Co., 194 Ind. 98, 142 NE 121. 


Iowa.—-Chiesa v. Des Moines, 158 
ie 343, 138 NW 922, 48 LRANS 
899. 

Mich.—Fidelity Trust Co. v. Wayne 
County, 244 Mich. 182, 221 NW 111, 
59 ALR 689. 

Mo.—Burns v. Bangert, 92 Mo. 167, 
pp pik 677; Rankin v. Oliphant, 9 Mo. 

Nebr.—Fawn Lake Ranch Co. 
CUP OW, 102 Nebr. 288, 167 NW 75 

N. J.—Ocean Grove ‘Camp Meeting 
Assoc. v. Reeves, 79 N. J. L. 334, 75 
A 782 [aff 80 N. Sener 464, 79 A 1119]. 

N. Y.—Westchester Trust Co. v. 
Hobby Bottling Co. 185 N. Y. 577, 
78 NE 1114; Westchester Trust Co. 
v. Hobby Bottling Co., 102 App. Div. 
464, 92 NYS 482 [aff 185 N. Y. 577 
mem, 78 NE 1114 mem]; Baker v. 
State, 63 Misc. 549, 118 NYS 618; Peo. 
v. Gass, 53 Misc. 363, 104 NYS 884 
Laff 120 App. Div. 147, 104 NYS 885 
(aff 190 N. Y. 565 mem, 83 NE 1129 
ee: Merrill v. Hodgkins, 134 NYS 

Tenn.—Dunn v. Archer, 150 Tenn. 
440, 265 SW 678; Burr v. Graves, 4 
Lea 552; Kelley v. Shultz, 12 Heisk. 
218 (leasehold). 

Wash.—Moeller v. Gormley, 44 
Wash. 465, 87 P 507; State v. Rourk, 
44 Wash. 464, 87 P 507. 

[aj]. Estate for years is realty.— 
The interest which a wife had in 
lands under a will giving and devis- 
ing all of the husband’s real estate 
situated in a certain county, to be 
held by the wife for twenty years 
from the date of the will, and at the 
end of that period the real estate to 
be divided among the wife and their 
children, is realty. Burns v. Ban- 
gert, 92 Mo. 167, 4 SW 677 

[b] Ninety-nine year lease is real- 
ty: Fidelity Trust Co. v. Wayne 
County, 244 Mich. 182, 221 NW. 111, 
59 ALR 689; Merrill v. Hodgkins, 
134 NYS 166; Ralston Steel Car Co. 
v. Ralston, 112 Oh. St. 306, 147 NE 
513) 39 AmLR 334. 

[ie] One hundred and one year 
lease is realty. Wright v. Central of 
peorela ReC0., 146 Ga. 406, 91 SE 


al Five year lease from com- 
mencement of term is sufficient to 
constitute it real estate. Peo. v. 
Gass, 53 Misc. 363, 104 NYS 884 {aff 
120 App. Div. 147, 104 NYS 885 (aff 
190 N. Y. 565 mem, 83 NE 1129 mem) }. 

[e] Leases over one year are in- 
cluded. Fawn Lake Ranch Co. v. 
Cumbow, 102 Nebr. 288, 167 NW 75. 

{f] At least five years of unex- 
pired term essential—In re J. L. 
Kesner Co., 219 Fed. 512, 135 CCA 
262; Baker’ v. State, 63 Mise. 549, 118 
NYS 618. 

[gs] Leases under three years not 
included.—Westchester Trust Co.. v. 
Hobby Bottling Works, 185 N. Y. 577, 
78 NE 1114; ‘Westchester Trust Co. 
v. Hobby Bottling Co., 102 App. Div. 
464, 92 NYS 482 -[aff 185 N. Y. 577 
mem, 78 NE 1114 inem]. 

34. U. S—Adamson v. Black Pow- 
er,etc,., Co. 12 °R. (2d) 43'7, 

Cal.—Schimmel y. Martin, 190 Cal. 


Vv. 


429, 213 P 38; Stanislaus Water Co. v. 
Bachman, 152 Cal. 716, 93 P 858, 15 
LRANS 359; Standart v. Round Val- 


ley Water Co., 77 Cal. 399, 19 P 689; 
Sutter-Butte Canal Co. v. Great West- 
ern Power Co., 65 Cal: A, 597, 224 P 
768; Bree v. Wheeler, 4 Cal. IN 109, 
87 P 255. 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 20-21] 


right,°° the interest of parties in tidelands held under 
a contract from the state, and subject only to forfei- 
ture for failure to pay the balance of the purchase 
price,*® the rights of purchasers of orchard lands in- 
cluding the rights to their possession, dominion, con= 
trol, care, cultivation, and harvest,?* a building re- 
striction agreement,?® and a tax certificate.®® 
even under the statutory definitions there must, to 
constitute real property, be some estate or interest in 
lands,#® which must be an interest or property dis- 
tinet from that of the public at large.*1 

[§ 21] C. As Corpus of Estates or Interests.+? 
As the corpus of estates or interests, the terms “real 
estate” or “real property” may be construed like the 
In this sense these terms include 
the surface of the earth, and things of a permanent 


term “lands.’’43 


ts 


par 


PROPERTY 


But 


nature attached thereto,*4 improvements of a perma- 


Colo.—Davis v. Randall, 44 Colo. 
488, 99 P 322; Bates v. Hall, 44 Colo. 
S00 98 3. 

Ida.—Bennett v. Twin Falls North 
Side Land, etc., Co., 27 Ida. 6438, 150 
P 336; Paddock v. Clark, 22 Ida. 498, 
126. P 1053; Gard v. Thompson, 21 
Ida. 485, 123 P 497; Nielson v. Par- 
ker, 19 Tda. 727, 115 P 488. 

Wash.—Tedford v. Wenatchee Rec- 
rhe a Dist., 127) Wash. 495, 221 P 


35. Ancell vy. Southern Illinois, 
etc., Bridge Co., 223 Mo. 209, 122 SW 
09. 


36. State v. King County Super. 
eu 31 Wash. 445, 72 P 89, 66 LRA 

37. State v. Chelan County Super. 
Ct., (Wash.) 280 P 350. 

38. Goodhue vy. Cameron, 142 App. 
Div. 470, 127 NYS 120. 

39. Madler vy. Kersten, 170 Wis. 
424, 175 NW 779; Eaton v. Manitowoc 
County, 44 Wis. 489. 

40. Bowman v. Peo., 82 Ill. 246, 25 
AmR 316; Jackson v. Catlin, 2 Johns. 
CN, Y.) 248, 3 AmD 415 [aff 8 Johns. 
520]; Wall v. Fairley, 77 N. C. 105. 

[a] Interest of purchaser at ex- 
ecution sale is not, prior to the ex- 
piration of the period allowed by law 
for the judgment debtor to redeem, 
real estate even under a statute defin- 
ing “real estate” as “lands, tenements, 
hereditaments, and all legal and equi- 


_ table rights and interests therein and 


thereto,” his interest being’ merely an 
inceptive and contingent one, not con- 
stituting either a legal or equitable 
estate in the land. Bowman v. Peo., 
82 Ill. 246, 25 AmR 316. : 

41. Barnard v. Hinkley, 10 Mich. 
458 (the right of navigation on a pub- 
lic river cannot with propriety be 
termed ‘real estate’? vested in the 
public or the state for the benefit of 
every individual who may have occa- 
sion to use it). 

- 42. Corporate franchise as real 
property see Franchises § 29. 

43) Ark-—pemis Uv.) Hirst’ Nat. 
Bank, 63 Ark. 625, 40 SW127. 

Del.—State v. Wolf, 22 Del. 323, 66 
ARETIS.S2 

N. Y.—In re Oriskany’s Incorpo- 
ration, 87 Misc. 357, 150 NYS 724. 

N. D.—North Dakota Horse, etc., 
Co. v. Serumgard, 17 N. D. 466, 117 
NW 453, 138 AmSR 717, 29 LRANS 
508. 

Va.—Swann v. Washington South- 
ern R. Co., 108 Va. 282, 61 SE 750 
[quot 2 Bouvier L. D. p 306]. 

W. Va.—Fruth v. Charleston Bd. of 
Affairs, 75 W. Va. 456, 84 SE 105, LRA 
1.915C 981. 

Lands see infra §§ 23-27. 

A4,) WU. S.—Lycoming F. Ins: Co.v. 
Haven, 95 U. S. 242,.24 L. ed. 473. 

Ark.—Bemis v. First Nat. Bank, 63 
Ark. 625, 40 SW 127. 

Cal.—Las Animas, etc., Land Co. 
v. Fatjo, 9 Cal. A. 318, 99 P 393. 

Del.—State v. Wolf, 22 Del. 323, 66 
A 739. - 

Kan.—Missouri, ete., R. Co. v. Mi- 
ami County, 67 Kan. 434, 73 P 103. 


Mich.—Pangborn v. Continental 
Ins. Co., 62 Mich. 638, 29 NW 475. 

Mo.—Mound City Constr. Co. v. 
Macgurn, 97 Mo. A. 403, 71 SW 460. 

Nebr.—Calnon v. Fidelity-Phenix 
F. Ins. Co., 114 Nebr. 194, 206 NW 765. 

Wis.—State v. Norsman, 168 Wis. 
442, 169 NW 429. 

Exceptions to rule see infra § 33. 

Quicquid Plantatur solo, solo cedit 
see [32 Cyc 1293]. 2 

45. Mathes v. Dobschuetz, 72 Ill. 
438; Missouri, ete., R. Co. v. Miami 
County, 67 Kan. 434, 73 P 103; Mc- 
Veigh v. Veig, 16 N. M. 453, 117 P 857; 
Ginners’ Mut. Underwriters vy. Wiley, 
Clex Civ. tA) £47) Siw 629. 

46. Butler v. Frontier Tel. Co., 186 
N. Y. 486, 79 NE 716, 116 AmSR 563, 
11 LRANS 920, 9 AnnCas 858; Butler 
v. Frontier Tel. Co., 109 App. Div. 217, 
95 NYS 684 [aff 186 N. Y. 486, 79 NE 
716, 116 AmSR 5638, 11 LRANS* 920, 
9 AnnCas 858]. 

“‘Wsque ad ccelum’ is the upper 
boundary, and while this may not be 
taken too literally, there is no limi- 
tation within the bounds of any struc- 
ture yet erected by man. ... Ac- 
cording to fundamental principles and 
within the limitation mentioned space 
above land is real estate the same as 
the land itself. The law regards the 
empty space as if it were a solid, in- 
separable from the soil, and protects 
it from hostile occupation according- 
ly.” Butler v. Frontier Tel. Co., 186 
N. Y. 486, 491, 79 NE 716, 116 AmSR 
563, 11 LRANS 920, 9 AnnCas 858. 

Cujus est solum ejus est usque ad 
coelum see infra §§ 24, 54; and 17 C. 


Ale somargal 

47. See cases infra this note; and 
Mines and Minerals §§ 441-443. 

[a] Coal before it is mined is a 


part and parcel of the realty. Traer 
v. Fowler, 144 Fed. 810, 75 CCA 540; 
Com. v. Clearview Coal Co., 256 Pa. 
328, 100 A 820, LRA1917E 672; Duff’s 
App., 10 Pa. Cas. 483, 14 A 364; Reyn- 
olds v. Whitescarver, 66 W. Va: 388, 
66 SE 518. 

48. Sutter-Butte Canal Co. v. 
Great Western Power Co., 65 Cal. A. 
597, 224 P 768; Stepp v. Williams, 52 
Cal. A. 287, 198 P 661; State v. Wolf, 
22 Del. 328,.66 A 739; State v. Pott- 
meyer, 33 Ind. 402, 5 AmR 224; Marsh 
v. McNider, 88 Iowa 390, 55 NW 469, 
45 AmSR 240, 20 LRA 333. 


49. Fawkes v. Reynolds, 190 Cal. 
204, 211 P 449. 
50. Mudge v. Hughes, (Tex. Civ. 


A.) 212 SW 819. 

51. Copeland v. Fairview Land, 
Cleon Co,wLoo Cal, TAs lak Piatto: 

52. Manson .v. Dayton, 153 Fed. 
258, 82 CCA 588; Lacustrine Fertili- 
zer Co. v. Lake Guano, etc., Co., 82 
N. Y. 476. 

53. Mathews Slate Co. v. Advance 
Industrial Supply Co., 185 App. Div. 
74,172 NYS 880. 

54. Eggborn v. Smith, 114 Va. 745, 
77 SE 593, AnnCas1914C 1148. 


55. Duryee v. New York, 96 N. Y. 
477. 
[a] Thus the deposit of material 
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nent character placed upon it,4® the space above 
the surface of the earth,*® and minerals, oils, and 
gases found below the surface of the earth.47 
cluded within these terms, too, are water,’ such as 
water in use*® or in canals®° for irrigation purposes, 
and water stored by an irrigation company in its 
reservoir;°1 materials dug from the earth and de- 
posited on the surface,®? such as waste slate, ac- 
cumulating during quarry operations,®* and rock and 
earth left on the soil and permitted to remain there 
until overgrown with vegetation ;°* material deposit- 
ed upon a lot for the purpose of making land pursu- 
ant to the conditions of a grant;°° and an earthen 
reservoir for the use of live stock on a range.®® Fur- 
ther, these terms include the natural products or 
growths of the land,°? such as growing trees,®® 


In- 


upon a lot owned by a person for the 
purpose of making land pursuant to 
a deed from a city and a municipal or- 
dinance which authorized and re- 
quired the making of land on water 
front property under certain condi- 
tions constitutes such materials a 
part of the real estate of the own- 
ers. Duryee v. New York, 96 N. Y. 


George v. Gist, (Ariz.) 263 P 
Del.—State v. Wolf, 22 Del. 
A389. 


Iowa.—Clark v. Strohbeen, 190 Iowa 
989, 181 NW 430, 18 ALR 1419. 

Ky.—Burley Tobacco Growers’ Co- 
op. Assoc. v. Carrollton, 208 Ky. 270, 
270 SW 749; Craddock v. Riddlesbar- 
ger, 2 Dana 205. 

Minn.—Sparrow vy. Pond, 49 Minn. 
ae 52 NW 36, 32 AmSR 571, 16 LRA 

N. J.—Brehen y. O’Donnell, 36 N. 


Ciel Bin Ble 
N. Y.—Bishop v. Bishop, 11 N. Y. 
123, 62 AmD 68; Goodyear v. Vos- 


burgh, 57 Barb. 243; 39HowPr 377; 
Brooks v. Galster, 51 Barb. 196; Allen 
v. Oscar G. Murray R. Employe’s Ben. 
Fund, 112 “Misc.” 156,~182 NYS? 369% 
Green v. Armstrong, 1 Den. 550. 

N. C.—Flynt -v. Conrad, .610iNS (C 
190, 45 AmD 588; Brittain v. McKay, 
23°N. .C. 265, 35 AmDL738. 

Okl.—Nicholson v.- People’s Nat. 
Bank, 119 Okl. 113, 249 P 336. 

“Natural growth and vegetation, 
which do not require a_ periodical 
planting, and while unsevered, are a 
part of the soil and are real prop- 
erty.” Clark v. Strohbeen, 190 Iowa 
989, 994, 181 NW 430, 13 ALR 1419, 

Fructus naturales generally see 
Crops: § 3: 

58. U. S.—Savannah Timber Co. v. 
Deer Island Lumber Co., 258 Fed. 
777; Burt, etc., Lumber Co. v. Bailey, 
175. Fed: 131; ,Marthinson v:. King; 
150 Fed. 48, 82 CCA 360. 

Ala.—Mt. Vernon Lumber Co. v. 
Shepard, 180 Ala. 148, 60 S 825; Mil- 
liken v. Faulk, 111 Ala. 658, 20 S 594; 
Heflin v. Bingham, 56 Ala. 566, 28 
AmR 776; Gibbs v. Wright, 5 Ala. A. 
486, 57 S 258. j 

Ark.—Jerome Hardwood Lumber 
Co. v. Munsell, 169 Ark. 201, 275 SW 
709; Reeves v. Reeves, 165 Ark. 505, 
264 SW 979; Chicago Land, etc., Co. 
v. Dorris, 138 Ark. 333, 213 SW 759. 

Cal.—Los Angeles v. Hughes, 202 
Cals. 731, (262° P7387; Newberry? \v; 
Evans, 76 Cal. A. 492, 245 P 227. 

Fla.—Walters v. Sheffield, 75 Fla. 
505, 78 S 539; Griffing Bros. Co. v. 
Winfield, 53 Fla. 589, 43 S 687. 

Ga.—Ponder v. Mutual Ben. Ins. 
Co., 165 Ga. 366, 140 SE 761; Booth v. 
Young, 149 Ga. 276, 99 SE 886; Dil- 
lard v. Cusseta Naval Stores Co., 143 
Ga. 492, 85 SE 701; Moore v. Vickers, 
126 Ga. 42, 54 SE 814; Balkcom v. 
Empire Lumber Co., 91 Ga. 651, 655, 
17 SE 1020, 44 AmSR 58; Coody v. 
Gress Lumber Co., 82 Ga. 793, 10 SE 
218. . 

Ill.—Osborn v. Rabe, 67 Ill. 108; 
Adams v, Smith, 1 Ill. 2838, 
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bushes and shrubbery,*® fruits and perennial crops,°° 
blackberries growing on bushes,®? 
ery plans,°” the root of the hop,®* grass growing 
upon the land,®°* and growing crops.®®* 


are also held to inelude 


soil®® or merely resting upon 


Ind.—Armstrong v. Lawson, 73 Ind. 
498; F. L. Mercer Lumber Co. v. Isen- 
Hart, 80 Ind. A. 336, 139 NE 292. 

Ky.—Ayer, ete., Tie Co. v. Wither- 
spoon, 100 SW 259, 30 KyL 1067; Bell 
County Land, etc., Co. v. Moss, 97 SW 
354, 30 KyL 6. 

Lia.—Simmons v. Tremont Lumber 
Co., 144 La. 719, 81S 263; Hyde v. 
Barron,iel26) Wani227, lS» 1265 sec 
Lumber Co. v. Hotard, 122 La. 850, 
48 S 286, 129 AmSR 368. 

Mich.—Kerschensteiner v. North- 
ern Michigan Land Co., 244 Mich. 403, 
221 NW 322; Morris v. Morris, 210 
Mich. 36, 177 NW 266. : 

Minn.—lLa Cook Farm Land Co. v. 
Northern Lumber Co., 200 NW 801. 

Miss.—Harrell v. Miller, 35 Miss. 
700, 72 AmD 154. 

Mo. —Doty v. Quincy, ete., R. Co., 
136 Mo. A. 254, 116 SW 1126. 

N. H.—Howe v. Batchelder, 49 N. 


H. 204; Kingsley v. Holbrook, 45 N. 
H. 313, 86 AmD 173; Olmstead v. 
Niles, 7 N. H..522; Putney vy. Day, 


6 N. H. 430, 25 AmD 470. 

N. J.—Slocum v. Seymour, 36 N. J. 
L. ee 13 AmR 432. 

N. Y.—Goodyear v. Vosburgh, 57 
Barb. 243, 39 HowPr 377; Brooks v. 
Galster, 51 Barb. 196; Vorebeck v. 
Roe, 50 Barb. 302, 306; Pierrepont v. 
Barnard, 5 Barb. 463; Allen v. Oscar 
G. Murray R. Employe’s Ben. Fund, 
112) Mise. (156; 182° NYS 3695. Good- 
year v. Vosburgh, 39 HowPr 377; 
Green v. Armstrong, 1 Den. 550; Mc- 
Intyre v. Barnard, 1 Sandf. Ch. 52. 

N. C.—Midyette v. Lycoming Tim- 


ber, ete, Co., 185 N. C. 423, 117 SE 
386; Ricks v. McPherson, 178 N. C. 
154, 100 SE 330; Morton v. Pine 


Lumber Co., 178 N.C. 163, 100 SE 322 
Midyette v. Grubbs, 145 N. C. 85, 58 
SE 795, 13 LRANS O78: Tremaine v. 
Williams, 144 N. C. 114, 56 SE 694; 
Hawkins. v. Goldsboro ‘Lumber Co., 
139 N. C. 160, 51 SH 852; Mizell v. 
Burnett, 49 NGOn 249, 69 AmD 744. 

Oh.—Hirth v. Graham, 50 Oh. St. 
57, 38 NE 90, 40 AmSR 641, 19 LRA 
721 


Pa.—Miller v. Zufall, 113 Pa. 317, 6 
A 350; Bowers v. Bowers, 95 Pa. 477; 
Pattison’s App., 61 Pa. 294, 100 AmD 
637. 

S. C—Marion County Lumber Co. 
v. Tilghman Lumber Co., 84S. C. 
505, 66 SE 124, 877. 

Tenn.—Nelson v. Bergman, 146 
Tenn. 376, 242 SW 387; Galloway- 
Pease Co. v. Sabin, 130 Tenn. 575, 172 
SW 292; Childers v. Wm. H. Coleman 
Co., 122 Tenn. 109, 118 SW 1018; Knox 
Vv. Haralson, 2 Tenn. Ch. 232. 

Tex.—Adams v. Hughes, (Civ. A.) 
140 SW 1163; American Nat. Bank vy. 
Clarksville First Nat. Bank, 52 Tex. 
Civ. A. 519, 114 SW 176. 

Vt.—Buck v. Pickwell, 27 Vt. 157. 

Va.—Logwood v. Holland, 131 Va. 
186, 108 SH 570. 

Wash.—France v. Deep River Log- 
ging Co., 79 Wash. 336, 140 P 361, 
AnnCasi916A 238. 

W. Va.—Bourn v. Dobbins, 92 W. 
Va. 268, 115 SE 424. 

Wis.—-Williams v. Jones, 131 Wis. 
861, 111 NW 505; Lillie v. Dunbar, 62 
Wis. 198, 22 NW 467; Daniels’ v. 
Bailey, 43 Wis. 566; Young v. Lego, 
36 Wis. 394; Strasson v. Montgomery, 
32 Wis. 52. 

Eng.—Scorell v. Boxall, 1 Y. & J. 


manure made 
course of husbandry upon a farm,°® provided, how- 
ever, that it results from the consumption of prod- 
ucts grown upon the land where it is deposited,®* 
a meteorite or aerolite, whether imbedded in the 
eee 
fences,"! a party wall,** an extra story built by one 


PROPERTY © 


growing nurs- 


The terms 
in the 


buildings,?°, 
leum.®° 


396, 148 Reprint 724. 
Can.-—Laidlaw_ v. 

44 Can. 8. C. 458. 

6 ee v. Haines, 


Vaughan-Rhys, 


i7 Ont. 
And see Logs and Logging § 15. 

[a] Growing fruit trees are con- 
sidered as part of the land. . Griffiing 
cee Co. v. Winfield, 53 Fla. 589, 43 


59. Goodyear v. Vosburgh, 57 
Barbary CGNs) Yay 243s om Lower poids 
Brooks v. Galster, 51 Barb. (N. Y.) 


196; Allen v. Oscar G. Murray R. Em- 
ploye’s Ben. Fund, 112 Misc. 156, 182 
NYS 369; Green v. Armstrong, 1 Den. 
CN: -Y¥-)' 550: 

60. Burley Tobacco Growers’ Co- 
op. Assoc. v. Carrollton, 208 Ky. 270, 
270 SW 749; -Nicholson v. People’s 
Nat. Bank, 119 Okl. 113, 249° P 336. 

[a] Growing peach crop is realty. 
Nicholson v. People’s Nat. Bank, 119 
Okl. 113, 249 P 336. 

61. Sparrow v. Pond, 49 Minn. 412, 
52 NW 36, 32 AmSR 571, 16 LRA 103. 

62. Los Angeles vy. Hughes, 202 
731, 262 P 737. 

LUN eee 


Bishop, 
64. Burley Tobacco Growers’ Co- 
op. Assoc. v. Carrollton, 208 Ky. 270, 


270 SW 749; Kiehl v. Holliday, 17 
Mont, ‘451, .251,..P..62%: Matter of 
Chamberlain, 140 N. Y. 390, 35 NE 


602, 37 AmSR 568; Jencks v. Smith, 
1 Ny Yn.905" Howl Ay Cais. bb0: 3) Dent 
592, 4 HowPr 183 [rev 1 Den. 580]; 
Allen v. Oscar G: Murray R. Em- 
ploye’s Ben. Fund, 112 Misc. 156, 182 
NYS 369. 

10 Ga. A. 


65. Gainous v. Martin, 
210, 72 SE 1100. 

Crops as personal property see in- 
EP ARIS Si oa Boe 


66. Conn.—Parsons vy. Camp, 11 
Conn. 525. 
Ga.—Brigham v. Overstreet, 128 


Ga. 450, 57 SE 484, 10 LRANS 452, 11 
AnnCas 75. 
Me.—Lassell v. Reed, 6 Me. 222. 


Mass.—Fay v. Muzzey, 13 Gray 53, 


74 AmD 619; Lewis v. Lyman, 22 
Pick. 437; Daniels v. Pond, 21 Pick. 
367, 32 AmD 269. 

N. H.—-Sawyer v. Twiss, 26 N. H. 
3845; Conner v. Coffin, 22 N. H. 538; 
Kittredge v.. Woods, 3 N. H. 503, 14 
AmD 393. 
es Y.—Goodrich v. Jones, 2 Hill 

R. I.—Collier v. Jenks, 19 R. I. 
137, 32 A 208, 61 AmSR 741. 

C.—Roberts V de ONES ary Tae Semen 


Ss. 

404, 51 SH 240. 

Vt.—French v. Freeman, 43 Vt. 93; 
Stone v. Proctor, 2 D. Chipm. 108. 

67. Taylor v. Newcomb, 123 Mich. 
637, 82 NW 519. 

WR ews ede as personalty see infra § 

Conversion or change of character 
see infra § 44. 

68. Goddard v. Winchell, 86 Iowa 
71, 52 NW 1124, 41 AmSR 481, 17 
LRA 788; Oregon Iron Co. v. Hughes, 
47 Or. 318,) 81 PP 572, 8 AnnGas 556. 

[a] Thus an aerolite weighing 
sixty-six pounds, which falls from 
the sky and is imbedded in the soil to 
a depth of three feet, is the property 
of the owner of the land rather than 
of the first person who finds it and 
digs it up. Goddard vy. Winchell, 86 
Iowa 71, 52 NW 1124, 41 AmSR 481, 
17 LRA 788. 


ard, 126 Cal. 600, 59 P 130; 


16 21 


person on a house belonging to another,’? a single 
room in a house,** a pew in a church,"® a railroad 
bridge,“® a toll bridge,‘* a pier,’® a railroad road 
bed with its superstructure,’® including grading, 
last, rails and ties in place, culverts, signal posts, 
fencing, and the like,®® the foundations, columns, and 
superstructure of an elevated railroad,*+ 
sluices, and waterways connected with the land,*? 
a fishery,** electric light wires and poles,*# tele- 
graph poles,*® and a pipe line for conveying petro- 
The mains and pipes of gas and water com- 


bal- 


dams, 


69. Oregon Iron Co. v. Hughes, 48 
Ors i313, —8hiP 52: 

70... U. Si—Ly coming )-.. Ins., Coz 
v. Haven, 95 U.S. 242, 24 L. ed. 478. 

Cal.—Commercial Bank v. Pritch- 
Fontaine 
Vi Lacassie, 36 Cal. JAN 18j5, LTP 812. 

Ga.—Smith v. Odom, 63 "Ga. 499. 

Hawaii.—Ahoi y. Pacheco, 22 Ha- 
waii 257. 
Sree Send v. Dobschuetz, 72 Ill. 


Ind.—Indianapolis, etey es Em COn, we 
Indianapolis First Nat. Bank, 134 
Ind..127;..33--NE) 679-5 


Mass.—Roberts v. Lynn Ice Co., 
187 Mass. 402, 73 NE 523. 

Mich.—Rzeppa v. Seymour, 230 
Mich. 439, 203 NW 62; Pangborn v. 
Continental Ins. Co., 62 Mich. 638, 29 
NW 475. 

N. H.—O’Donnell v. Meredith, 75 N. 
TT 22S or cae oes 

Ont.—McPherson v. U. S. Fidelity, 
etc., Co., 33 Ont. L. 524, 8 OntWN 299, 
24 DomLR 77 [dism app 6 OntWN 
678, 9 DomLR 726]. 

Buildings as personal property see 
infra §§ 33, 36. 

71. Hereford v. Pusch, 8 Ariz. 76, 
68 P 547; Glidden v. Bennett, 43 N. 
H. 306; State v. Graves, 74 N. C. 396. 

72. Hanson y. Beaulieu, 145 Minn. 
119, 176 NW 178; McGittigan v. 
Evans, 8 Phila. (Pa.) 264. 

73. Madison v. Madison, 206 Ill. 
534,69 NE 625. 

74. White v. White, 16 N. J. L. 
202, 31 AmD 232 (where a testator 
devised to his widow for life a cer- 
tain room in a house, the room was 
real estate). 

75. Bates v. Sparrell, 10 Mass. 328. 

Right or interest of pew holder as 
real property see supra § 20 

Pews generally see Religious So- 
cieties [34 Cye 1174]. 

76. Keithsburg Bridge Co. v. Mc- 
Kay, 42 Fed. 427; Schaghticoke Pow- 
der Co. v. Greenwich, etc., R. Co., 183 
N. Y. 306, 76 NE 153, 111 AmSR’ 751, 
2 LRANS 288, 5 AnnCas 443. 

77. Kittery v. Proprietors Ports- 
mouth Bridge, 78 Me. 93, 2 A 847; In 
re Meason, 4 Watts (Pa.) 341. ~° 

7S. Smith v. New York, 68 N. Y. 


Purifoy v. Lamar, 112 Ala. 123, 
20 S 975; Neary v. Philadelphia, etc.; 
12 Del. 419, 9 A 405; Union 
Pac. R. Co. v. Jefferson County, 114 
Kan. 15659217 “Bi 345" Peo. vi aNew 
York Tax, etc., Comr., 4 NYS 41, 

30." Union Pac Ri Co. Vv. tae 
County, 114 Kan. 156, 217 P 3 

81. Peo. v. New York as. etc., 
Comrs., 82 N. Y. 459. 

82. Flax Pond Water Co. v. Lynn, 
147 Mass. 31, 16 NE 742. 

83. Hume v. Rogue River Packing 
Co; 61, “Or.287, 83 P! 391 29erP 1065; 
96 P 865, 181 AmSRr732, 31 LRANS 


396. 
84. Keating Impl. Co. v. Marshall 
Electric Light, etc., Co., 74 Tex. 605, 


12 SW wine Lower St. Lawrence Pow- 


er Co. . Landry, (Can.) [1926] 4 Dom 
LR 402. 
85. American Union Tel. Co. v. 


Middleton, 80: N. Y. 408. 

86. Miller County Highway, etc., 
Dist. v. Standard Pipe. Line Co., 19 
F. (2d) 3 [rev on other grounds 277 
U. S. 160, 44 SCt 441, 72 L. ed. 126, 
58 ALR 1261; Tide Water Pipe Line 


a a ee ea aa re A ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


panies, if laid in lands belonging to the company, are 
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nomen generalissimum.?°® 


a part of the realty;*? but as to their status when 
laid in streets or property belonging to others the 


authorities are conflicting.*§ 


[§ 22] D. Lands, Tenements, and Hereditaments 
—1l. In General. Things real are usually said to con- 
sist of lands, tenements, and hereditaments,®® each 
of which terms has its own peculiar signification.®° 
Generally, the phrase includes all real estate.®4 
has been held that the phrase is construed to include 
all lands and interests in lands,®? corporeal and in- 
corporeal,®® capable of descent to an heir at law.®4 
But it has also been held that the phrase includes 
only freehold estates,®® and does not include leases 


for years.°® 


[§ 23] 2. Land®?—a. In General. 
“land” has, in law, a well settled®’ and a legal? 
The word is a term of art, but it may be 
At common law, it has a 
It may be used in a general* or 
In its general sense the term is 
broad® and comprehensive,‘ of very extensive signifi- 


meaning. 
used in different senses.? 
twofold meaning. 
a limited® sense. 


[§ 24] b. In General or Corporeal Sense. 
though there is authority that in a strict legal sense 


Al- 


“land” is not property,?! but is only the subject of 


It 


property,’*? ordinarily the word is defined only in 
general terms;'* and in its general sense the term is 
defined as a res, and only with reference to its physi- 
cal attributes as distinguished from estates or inter- 
ests therein.1* In this sense “land” has been defined 
as that species of property which, by its fixed situa- 
tion and qualities, has engrossed the term “real” as 
its peculiar deseriptive;?® and it has been held that 
the term “land” includes only such real property as 
has a corporeal existence.!® 


Thus, technically,!* and 


as considered under “things real,’’?®8 land signifies 


The word 


cation,® of very wide meaning,® and is considered as 


Co. v. Berry, 53 N. J... 212, 21 A 490; 
mtate- vi Berry, 52° Ne Ios. 308, 19) A 
665 [aff'53 N. J. lL. 212, 21 A 490]. 

87. Monroe Water Co. v. French- 
town Tp., 98 Mich. 431, 57 NW 268. 

88. See cases infra this note. 

[a] Considered as real property.— 
Robinson vy. Glendale, 182 Cal. 211, 
187 P 741; California Domestic Wa- 
ter Co. v. Los Angeles County, 10 Cal. 
Ae ds5,7 201 Pe '547;~ Colorado” Kuel, 
etc., Co. v. Pueblo Water Co., 11 Colo. 
A. 352, 53 P 232; Oskaloosa Water 
Co. v. Oskaloosa Bd. of Equalization, 
84 Iowa 407, 51 NW 18, 15 LRA 206; 
Des Moines Water Co.’s App., 48 Iowa 
324; Paris v. Norway Water Co., 85 
Me. 330, 27 A 143, 35 AmSR 371, 21 
LRA 525; “Providence -Gas ‘Co. v. 
Thurber, 2 R. I. 15, 55 AmD 621. 

{b] Considered not to be real 
property.—Arkansas Natural Gas 
Co.. v. Hope, etc., Road Impr. Dist., 
142 Ark. 351, 218 SW 664; Guilford- 
Chester Water Co. v. Guilford, 107 
Conn. 519, 141 A 880; Field v. Guil- 
ford Water Co., 79 Conn. 70, 63 A 723; 
Shelbyville Water Co. v. Peo., 140 
Tll. 545, 30 NE 678, 16 LRA 505; Mul- 
rooney v. Obear, 171 Mo. 613, 71 SW 
1019; Peo. v. Brooklyn Bd. of Asses- 
sors, 39 N. Y. 81; Memphis Gaslight 
Co. v. State, 6 Coldw. (Tenn.) 310, 98 

- AmD 452; Dunsmuir v. Port Angeles 
Gas, etc., Co., 24 Wash. 104, 63 P 1095. 
A Ae See supra § 19 text and notes 

5, ‘ 

90. Alexander v. Miller, 7 Heisk. 
(Tenn.) 65. 

91. Pingree v. Comstock, 18 Pick. 
(Mass.) 46. 

92. Bedlow y. Stillwell, 91 Hun 
384, 36 NYS 129 [aff 158 N. Y. 292, 53 
NE 26]. 

93. Bedlow v. Stillwell, supra. 

94. Bedlow v. Stillwell, supra. 

95. Hutchinson v. Bramhall, 42 N. 
Je Ndh 32,7 AQ8 73. 


96. Hutchinson y. Bramhall, su- 


pra. 
97. “Land” defined generally see 
Band Bo C75. p- 9383" 
“Landed estate,” “landed prop- 


erty,” and “landed proprietor” defined 
see Landed Property 35 C. J. p 935. 

Term as synonymous with “‘prem- 
ises” see Premises 49 C. J. p 1327. 

98. Whitlock v. Greacen, 48 N. J. 
Eg. 359, 21 A 944. 

99. Ga.—Smith v. Atlanta, 92 Ga. 
119,°17 SH 981. 

Mich.—Seager v. McCabe, 92 Mich. 
186. 52 NW 299, 16 LRA 247. 

Miss.——Weems v. Mayfield, 75 Miss. 
286, 22 S 892. 

N. J.—U. S. Pipe Line Co. v. Dela- 
ware, etc., 'R:'Co.) 62)N. J: L.. 264, 42 
A 759, 42 LRA 572. 

N. Y.—Brookhaven v. Smith, 98 
App. Div. 212, 90 NYS 646 [rev on 


other grounds 188 N. Y. 74, 80 NE 
C65). URIaVAINGS 2876, ple ann@acidlys 
Hilton, ete., Lumber Co. v. Murray, 
47 App. Div. 289, 62 NYS 85. 

Pa.—Brocket v. Ohio, etc., R. Co., 
14 Pa. 241, 53 AmD 534. 

Wash.—State v. King County Su- 
per: €t!)>-31 “Washs 445 72) P 89." 66 
LRA: 897. 

[a] “Gand,” in the English colo- 
nies, was considered as partaking 
much more than in England of the 
nature of mere commercial property. 
Coombs v. Jordan, 3 Bland (Md.) 284, 
22 AmD 236. 

1. Brocket v. Ohio, Re COs, 
14 Pa. 241, 53 AmD 534. 

2. Hogan v. Manners, 23 Kan. 551, 
33 AmR 199; Johnson y. Richardson, 
33 Miss. 462; Chelsea Waterworks 
Co. v. Bowley, 17 Q. B. 358, 79 ECL 
358, 117 Reprint 1316. 

3. Hogan y. Manners, 23 Kan. 551, 
33 AmR 199; Johnson vy. Richardson, 
33 Miss. 462. 

4 Johnson vy. Richardson, supra. 

Land in general sense see infra § 
24. 

5. Johnson v. Richardson, 33 Miss. 


etc., 


é Land in limited sense see infra § 
5. 

6. Paul v. Newark, (N. J. Sup.) 
6 AmLRey 576. 

7. U. S—Warm Springs Irr. Dist. 
v. Pacific Live Stock Co., 270 Fed. 560. 

Conn.—State v. Railroad Comrs., 56 
Conn. 308, 15 A756. 

N. H.—Riddle v. Littlefield, 53 N. 


H. 503, 16 AmR 388; Kingsley v. Hol- 
prook, 45 N. H. 313, 86 AmD 173. 


N. Y.—Harder v. Plass, 57 Hun 540, 
11‘ NYS 226; Warren v. Leland, 2 
Barb. 613. 


W. Va.—South Penn Oil Co. v. Mc- 
Intire, 44 W. Va. 296, 28 SH 922; Wil- 
son v. Youst, 43 W. va. 826, 28 SH 
781, 39 LRA 292. 

8. State v. William Jewell College, 
234 Mo. 299, 186 SW 39%; Nessler v. 
Neher, 18 Nebr. 649, 26 NW 471; 2 
Blackstone Comm. p 16. 

9. Riddle v. Littlefield, 53 N. H. 
503, 16 AmR 388. 

10. Brocket avr Ono, seta. ks .CO., 
14 Pa. 241, 53 AmD 534; Ex p. Leland, 
10 S. C. L. 460; 2 Blackstone Comm. 
p 19. 

[a] “Lord Coke says that it is 
nomen generalissimum; that it in- 
cludes everything fixed to the ground, 
and everything above or below the 
surface of it; that it comprehends 
castles, houses, and other buildings; 
and that, not only the soil, but every- 
thing’ in it or on it, passes by it.” 
Broecket v. Ohio, etc., R. Co., 14 Pa, 


241, 2438, 53 AmD 534. 
11. Garnsey Coal Co. v. Mudd, 281 
Fed. 183; Eaton v. Boston, etc, R. 


everything which may be holden;1® and the term is 
defined as comprehending all things of a permanent 
and substantial nature,?° and even of an unsubstan- 
tial, provided they be permanent.?* 
solid material of the earth, whatever may be the in- 
gredients of which it is composed,?? any ground, soil, 
or earth whatsoever,?? it has also been said to in- 


Land includes 


Col. 51 Nv He 604, 12. AmR 147, 
“Property” defined see supra §§ 1-— 
13 


12. Eaton v. Boston, ete., R. Co., 
51 N. H. 504, 12 AmR 147. 


13. Ex p. Leland, 10 S. C. L. 460. 
14. Ex p. Leland, supra. 
15. Myers v. League, 62 Fed. 654, 


10 CCA 571 [writ of certiorari den 159 
U. S. 260 mem, 15 SCt 1041 mem, 40 
L. ed. 146 mem]. 

16. U. S. Pipe Line Co. v. Dela- 
ware, etc., R. Co., 62 N. J. L. 254, 41 
A 759, 42 LRA 572; Whitlock v. 
Greacen, 48 N. J. Eq. 359, 21 A 944; 
In re Metropolitan El. R. Co., 2 NYS 
278; Snow v. Toronto, 44 Ont. L. 623. 

17. Overton. v. Moseley, 135 Ala. 
5IDUS3 1S: 696. 

18. See supra § 22. 

19. Connecticut Mut, L. Ins. Co. v. 
Wood, 115 Mich. 444, 74 NW _ 656; 
Nessler v. Neher, 18 Nebr. 649, 26 
NW 471. 

“In law, ‘land’ signifies any ground 
forming part of the earth’s surface 
which can be held as individual prop- 
erty, whether soil or rock, or water- 
covered, and everything annexed to 
it, whether by nature, as trees, water, 
ete., or by the hand of man, as build- 
ings, fences, etc.’”’ Connecticut Mut. 
L. Ins. Co. v. Wood, 115 Mich. 444, 
448, 74 NW 656 [quot Century D.]. 

20. Higgins Oil, etc., Co. v. Snow, 
113 Fed. 433, 51 CCA 267; Nessler: v. 
Neher, 18 Nebr. 649, 26 NW 471; Bx 
p: Leland. L0 1S. CL, 74605 22 Black]: 
stone Comm. p 16. 

21. Nessler v. Neher, 18 Nebr. 649, 
26 NW 471. 

22. Cal—Mount Carmel Fruit 
Cot ive Webster, 140. Call 183); 273 er 
826; Lavenson v. Standard Soap Co., 
80 Cal. 245, 22 P 184, 13 AmSR 147. 

Colo.—Shaw v. Bond, 64 Colo. 366, 
U7 Pella. 

Mont.—State v. Duncan, 68 Mont. 
420, 219 P’ 638. 

N Sin Nie: 


. D.—Sox, v., Miracle, 
458, 160 NW 716. 

S. D—Bjornson v. Rostad, 30 S. D. 
40, 137 NW 567, AnnCas1915A 1151; 
Hannicker v. Lepper, 20 S. D. 371, 
107 NW 202, 129 AmSR 938, 6 LRA 
NS 248. 

23. U. S.—Higgins Oil, etc., Co. v. 
Snow, 113 Fed. 433, 51 CCA 267; Tay- 
lor v. Robinson, 34 Fed. 678. 

Cal.— Mount Carmel Fruit Co. v. 
Webster, 140 Cal. 183, 73 P 826; Lav- 


enson v. Standard Soap Co., 80 Cal. 
245, 22 P 184, 18 AmSR 147; Lux v. 
Haggin, 4 P 919. 

Colo.—Walpole — v. State Land 


Comrs:, 62 Colo. 564, 1637 Pv 843" 
Conn.—Mitchell v. Warner, 5 Conn. 

497. 

Il].—Stevenson v. Bachrach, 170 Il. 

253, 48 NE 327; Lenfers v. Henke, 
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elude fields,24 and arable, meadows, pastures, woods, 
moors, waters, marshes, furzes, and heath.?® 
includes, not only the face of the earth, but every- 


73 Ill. 405, 24 AmR 263 

Ind.—_Kemp v. Goodnight, 168 Ind. 
174, 80 NE 160. 

Mich. —Connecticut Mut. L. Ins. Co. 
v. Wood, 115 Mich. 444, 74 NW 656. 

Miss. —-Wilson v. Vincennes-Mis- 
sissippi Land, ete., Co., 114 Miss. 190, 
74 S 825; Johnson v. ‘Richardson, 33 
Miss. 462. : 


Mo.—Orchard v. Wright-Dalton- 


Bell-Anchor Store Co., 225 Mo, 414, 
125 SW 486, 20 AnnCas 1072. 
Mont.—State v. Duncan, 68 Mont. 


420,219 BP) 638. 

N. H.—-Kingsley v. Holbrook, 45 N. 
H. 313, 86 AmD 173. 

N. J.—Philadelphia Trustiete:, so: 
v. Merchantville, 74 N. J. Eq. 330, 
69 A 729. 

N. Y.—Canfield v. Ford, 28 Barb. 
336; Baker v. Johnson, 2 Hill 342. 

Philippine.-—Zamora v. Manila, 7 
Philippine 584. 

S.C Exips leland l0.S.C. i. 460: 

Tenn. —Lightfoot v. Grove, 5 Heisk. 
473. 

Va.—Eggborn v. Smith, 114 Va. 745, 
754, 77 SE 593, AnnCas1914C 1148. 

W. Va. —Fruth v. Charleston Bd. of 
Affairs, 75 W. Va. 456, 84 SE 105, LRA 
1915C 981, 

N. S.—Dominion Supply, etc., Co. v. 
Foley, 53 N. S. 333. 

2 Blackstone Comm. p 17. 

“Tt has been put beyond question by 
the authorities, with little or no 
dissent, that rock naturally is a part 
of land, just as are all other sub- 
stances from which the earth in its 
comprehensive sense is | formed.” 
Eggborn v. Smith, supra. 

[a] Ground.—Taylor v. Robinson, 
34 Fed. 678; Lux v. Haggin, (Cal.) 
4 P 919; Mitchell v. Warner, 5 Conn. 
497; Stevenson v. Bachrach, 170 Ill. 
258, 48 NE 327; Orchard v. Wright- 
Dalton-Bell-Anchor Store Co., 225 Mo. 
414, 125 SW 486, 20 AnnCas 1072. 

{b]  Soil.—Taylor v. Robinson, 34 
Fed. 678; Lux v. Haggin, (Cal.) 4 P 
919; Mitchell v. Warner, 5 Conn. 497; 
Stevenson v. Bachrach, 170 Ill. 253, 
48 NE 327; Orchard v. Wright-Dal- 
ton-Bell-Anchor Store Co., 225 Mo. 
414, 125 SW 486, 20 AnnCas 1072. 

[ec] Town lots are “lands.” Hel- 
ena v. Hornor, 58 Ark. 151, 28 SW 
966; J. I. Case Threshing-Mach. Co. 
v.’ Mickley, 72 Kan. 372, 83 P 970. 

24. Higgins Oil, etc., Co. v. Snow, 
Fed. 433, 51 CCA 267, 

UW S—Higgins Oil, éte., Co. v 
Snow, supra. 

Cal_—Lux v. Hagegin, 4 P 919. 

Ind.—Kemp v. Goodnight, 168 Ind. 
174, 80 NE 160. 


Miss.—Johnson y. Richardson, 33 
Miss. 462. 

Mo.—Orchard vy. Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 


125 SW 486, 20 AnnCas 1072. 
N. Y.—Canfield v. Ford, 28 Barb. 


336. 
2 Blackstone Comm. p 17. 
[a] “Phe word ‘land’ in the Dutch 


language, it is well known, conveyed 
the same sense with its present tech- 
nical acceptation, where it is used 
simply. It meant arable land, and 
no other was considered as arable but 
the rich‘ lowlands or flats.” Van Gor- 
aor vy. Jackson, 5 Johns. (N. Y.) 440, 
454. 

[b] Waters in general.—(1) Gen- 
erally, water is not land in the sense 
that land is a thing of fixed and per- 
manent character and capable of an 
exclusive ownership. Mitchell v. 
Warner, 5 Conn. 497. (2) But the 
right which a landowner has in the 
waters ,of a stream flowing through 
his land is a corporeal right. Lux vy. 
Hagegin, (Cal.) 4 P 919; Cary v. Dan- 
iels, 5 Metc. (Mass.) 236. (3) This 
right is as much the subject of in- 
dividual property as the stones scat- 
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ihe 


tered upon the soil. Buckingham v. 
Smith, 10 Oh. 288. (4) It passes by a 
conveyance of the land. Lux v. Hag- 
gin, supra. (5) A pond or other body 
of water cannot be conveyed or pos- 
session thereof recovered by the name 
of, water but only as land covered by 
water. 2 Blackstone Comm. p 18. 

[c] Waters as “land.”’—Included 
within the general term “land’’ are: 
(1) Water. Higgins Oil, ete., Co. v. 
Snow, 113 Fed. 433, 51 CCA 267; Lux 
v. Haggin, (Cal.) 4 P 919; Edwards 
v. Haeger, 180 Ill. 99; 54 NE 176, 
State v. Pottmeyer, 33 Ind. 402, 5 
AmR 224; Crawford Co. v. Hathaway, 
67 Nebr. 325, 98 NW 781, 108 AmSR 
647, 60 LRA 889; Kingsley v. Hol- 
brook, 45 N. H. 3138, 86 AmD 173; 
Philadelphia Trust, etc., Co. v. Mer- 
chantville, 74 N. J. Eq. 330, 69 A 729; 
Brookhaven v. Smith, 98 App. Div. 
212, 90 NYS 646 [rev on other grounds 
188 N. Y. 74, 80 NE 665, 9 LRANS 326, 
11 AnnCas 1]; Harder. v. Plass, 57 
Hun 540, 11 NYS 226; Warren v. Le- 
land,2 Barb: -<GN: Y.)) 6133 2MicGee Inr: 
Ditch Co. v. Hudson, (Tex.) 22 SW 
967; Conant v. Deep Creek, etc., Irr. 
Co., 23 Utah: 627, 66 P 188, 90 AmSR 
721; 2 Blackstone Comm. p 18; Coke 
on Litt. p 4a. (2) Water in the earth 
which is the result of natural and 
ordinary percolation through the soil. 
Edwards v. Haeger, 180 Ill. 99, 54 NE 
176. (3) Lakes. Orchard v. Wright- 
Dalton-Bell-Anchor Store Co., . 225 
Mo. 414, 125 SW 486, 20 AnnCas 1072. 
(4) Ponds. Orchard v. Wright-Dal- 
ton-Bell-Anchor Store Co., supra. (5) 
Springs. Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., supra. (6) 
Wells. Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., supra. 

[d] Water power.— The term 
“land” includes a water power used 
or unused. Kimberly v. Hewitt, 75 
Wis. 371, 44 NW 308. 

{e] Band covered by water.—(1) 
The term “land” includes land coyv- 
ered by water generally. Kean v. 
Calumet™Canal, ‘etc;Co: 190 U.S. 
452, 23 SCt 651, 47 L. ed. 1134; Hard- 
in v. Jordan, 140 U. S. 371, 11 SCt 808, 
85 L. ed. 428; Higgins Oil, etc., Co. 
v. Snow, 113 Fed, 433, 51 CCA 267; 
State v. ‘Jones, 143 Iowa 898, 122 NW 
241; Connecticut Mut. L. Ins. Conv. 
Wood, 115 Mich. 444, 74 NW _ 656; 
Crawford Co. v. Hathaway, 67 Nebr. 
325, 93 NW 781, 108 AmSR 647, 60 
LRA. 889; New York v. Mitchell, 183 
N. Y. 245, 76 NE 18; Green Bay, etc., 
Canal Co. v. Telulah Paper Co., 140 
Wis. 417, 122 NW 1062 (bed of naviga- 
ble stream). (2) Beds of lakes and 
streams. State v. Jones, supra (non- 
navigable); Gréen Bay, ete, Canal 
Con ¥. Telulah Paper Co., Supra (nav- 
igable). But see Edgewood Water 
Co. Vie Eroyy water’ Co. 7 ea, Commas 
(waters of running stream not in- 
cluded in term). (3) Swamp land. 
Niles v. Cedar Point Club, 175 U. S. 
300; 20 SCt 124, 44°. edv L713 U.S, 
Vie, DUCLer, 2 2 Weel ni (Up esp nOci al iaeiar 
ed. $881. (4) Structures erected upon, 
or affixed to, water covered land are 
“land.” New York v. Mitchell, 183 
N. Y. 245, 76 NE 18. 

Ice see Waters [40 Gye 844-846]. 

Riparian and other rights in and to 
use of waters see Waters [40 Cyc 557 
et seq]. 

“Swamp land’ and “arable land” 
distinguished see Arable 4 C. J. p 
1475 note 13 [b]. 

26. U. S.—Higgins Oil, ete., Co. v. 
Snow, 113 Fed. 433, 51 CCA 267. 

Ala.—Louisville, ete., R. Co. v. Boy- 
kin, 76 Ala. 560. 

Colo.—Walpole Vs State Land 
Comrs., 62 Colo. 554, 163 P 848. 

Conn.—State v. Railroad Comrs., 56 
Conn. 308, 15 A 756. 

Ga.—Smith v. Atlanta, 92 Ga. 119, 


{§ 24 


thing under it or over it,2* and has in its legal 
signification an indefinite extent upward and down- 
ward,?? giving rise to the maxim, Cujus est sol- 


17 SE 981. 
Ind.—State v. ‘Pottmeyer, Boy 1a TG 
402, 5 AmR 224. 
oe .—Edwards v. Sims, 24 SW (2d) 
Me.—Lime Rock R. Co. v. Farns- 
worth, 86 Me. 127, 29 A 957. 
Mich. —Seager v. McCabe, 92 Mich. 
186, 52 NW 299, 16 LRA 247. 
Miss.—Weems v. Mayfield, 75 Miss. 
286, 22 S 892. : 
Mont.—Gas Products Co. v. Rank- 
aa 63 Mont. 372, 207 P 993, 24 ALR 
N. J.—U. S. Pipe Line Co. v. Del- 
aware, etc., R: Co., 62 N. J. L. 254, 41 
Ay (159) 42> DRA: 5725 2eWihitloek sv. 
Greacen, 48 N. J. Eq. 359, 21 A 944. 
N. Y.—Hilton, etce., Lumber Co. iv.. 
Murray, 47 App. Div. 289, 62 NYS 35. 


N. C.—Horney v. Price, £89. NC: 
820, 128 SE 321. 
[a] “Gand’ therefore includes: 


(1) Coal and other: minerals. Brad-- 
ford v. Morrison, 212 U. S. 389, 29 SCt 
349, 53 L. ed. 564) Garnsey Coal Co. 
v. Mudd, 281 Fed. 183; Higgins Oil, 
etc., Co. v. Snow, 113 Fed. 433, 57 CCA 
267; Gulf Coal, ete., Co. v. Alabama 
Coals ete; Co., 145-Alas 228. 5408S B97 an 
Louisville, etc., R. Co. v. Boykin, 76 
Ala. 560; Waller v. Hughes, 2 Ariz. 
114, DD. Pi .1225 Kindervyv. “has Salle 
County Carbon Coal Co., 301 Ill. 362,. 
138 NE 772; Catlin Coal Co. v. Lloyd, 
176 Ill. 275, 52 NE 144; Lenfers vy. 
Henke, 73 Ill. 405, 24 AmR 263; Kahle 
v. Crown Oil ‘Co., ‘180 Ind. di Sa 100 NE 
681; Cochran v. Preston, 108 "Md. 220, 
70 A 113, 129 AmSR 432, 23 LRANS 
1163, 15 AnnCas 1048; Seager v. Mc- 
Cabe, 92 Mich. 186, 52 NW 299, 16 
LRA 247; Peo. v. Brooklyn Bd. of 
Assessors, 39 N. Y. 81; Huss v. Ja- 
cobs, 210 Pa. 145, 59 A 991; Deffen- 
baugh vy. Hess, 35 Pa. Co. 7; Steinman 
v. Vicars, 99 Va. 595, 39 SE 227; Sel- 
vey v. Grafton Coal, ete., Co., 72 Ww. 
Va. 680, 79 SE 656; Raymond Land, 
etc., Co. v. Knight Sugar Cos, Vhtds 2. 
Alta. 1. 157, 11 WestLR 687. (2) 
Marble or lime rock. Lime Rock R. 
Co. v. Farnsworth, 86 Me. 127, 29 A 
957. (3) Natural gas. Haskell Vv. 
Sutton, 53 W. Va. 206, 44 SE 533. (4) 
Oil before its extraction. Isom v. Rex 
Crude Oil Co., 147 Cal. 659, 82 P 317; 
Swayne v. Lone Acre Oil Co., 98 Tex. 
597, 86 SW 740, 69 LRA 986,.8 Ann 
Cas 1117; Haskell v. Sutton, supra. 
(5) Petroleum oil as it is founda in the 
crevices of the rock. South Penn. 
Oil Co. v_McIntire, 44 W. Va. 296, 28 


SE 922; Wilson v. Youst, 43 W. Va. 
826, 28 SE 781, 39 LRA 292. (6) 
Quarries. Louisville, SUC. tk: nC OCemue 


Boykin, 76 Ala. 560; Peo. v. Brook- 
lyn Bd. of Assessors, 30) IN. -Y. 28k. 
(7) Stone embedded in the earth. Ba-- 
ker v. Johnson, 2 Hill (N. Y.) 342. 


27. U. S.—Higgins Oil, etc., Co. v. 
Snow, 113 Fed. 433, 51 CGA 267: 
Colo. —Walpole_ v. State Land, 


a BA Sole. 554, 163 P 848. 
onn.—Isham vy. Morgan, 
374, 28 AmD 3861. en 

Ga. —Smith vy. Atlanta, 92 Ga. 119, 
17 SE 981. 

Ill.—Stevenson v. Bachrach, 170 Tll.. 
253, 48 NE 327; Lenfers v. Henke, 13 
Ill. 405, 24 AmR 263. \ 
irae Edwards v. Sims, 24 SW (2a) 


Md.—Cochran v. Preston, 108 Mad. 
220, 70 A 113, 129 AmMSR 432, 23 LRA 
NS 1168, 15 ’AnnCas 1048. 

Mont.——Gas Pr oducts Co. v. Rankin, 
63 Mont. 372, 207 P 993, 24 ALR 294, 

N. Y.—Brookhaven v. Smith, 98 
App. Div. 212, 90 NYS 646 [rev on 
oe grounds 188 SN. Yn 745.80 INE 

Oh.—Winton y. Cornish, 5 Oh. 477; 
Saner v. Lake Shore Electric R. Coy 
7 Oh. A. 238. 

Vt.—Murphy v. Bolger, 60 Vt. 723, 


Sa an 0 ail aaa ea 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 24-25] 


. 


um ejus est usque ad ceelum.?® Tt ineludes, not only 
the soil or earth, but also things of a permanent na- 
ture affixed thereto,?® whether by nature or by the 
So it includes those natural prod- 
ucts such as growing trees,*1 grass, herbage, and oth- 
er natural or perennial products of the land,?? and 
even growing crops, before maturity and unsevered 
from the soil,** although usually crops which are the 
annual products of industry and agriculture are re- 
It also includes 


hand of man.?° 


garded as personal property.?4 


15 A 365, 1 LRA 309. 

28. Conn.—Isham_ vy. 
Conn. 374, 23 AmD 361. 

Ill.—Stevenson v. Bachrach, 170 Il. 
253, 48 NE 327. 
pot rm a v. Sims, 24 SW (2d) 
: Miss.—Weems vy. Mayfield, 75 Miss. 
286, 22 S 892. 

Mont.—Gas Products Co. v. Rankin, 
63 Mont. 372, 207 P 993, 24 ALR 294. 

Nebr.—Fawn Lake Ranch Co. v. 
Cumbow, 102 Nebr. 288, 167 NW 75. 

N. Y.—Butler v. Frontier Tel. Co., 
186 N. Y. 486, 79 NE 716, 116 AmSR 
563, 11 LRANS 920, 9 AnnCas 858. 

W. Va.—Fruth v. Charleston Bd. of 
Affairs, 75 W. Va. 456, 84 SE 105, LRA 
5 BNE OP Secale 

Alta.—Raymond Land, etc., Co. v. 
Knight Sugar Co., Ltd., 2 Alta. L. 157, 
11 WestLR 687. 

2 Blackstone Comm. p 18. 

[a] Cujus est solum ejus 
usque ad celum see 17 C. J. p 391. 

{[b] Cujus est solum, ejus est 
usque ad celum et ad inferos see 17 
Carp ool: 

Ownership of apartment in apart- 
ment house see Stuart S. Ball, ‘“Di- 
vision into Horizontal Strata of the 
. Landscape Above the Surface,” 39 

Wales, J: lpr 616. 

29. U. S.—Higgins Oil, etc., Co. v. 
Snow, 113 Fed. 433, 51 CCA 267. 

Miss.—Wilson v. Vincennes-Missis- 
sippi Land, etc., Co., 114 Miss. 190, 
74 S 825; L. N. Dantzler Lumber Co. 
v. State, 97 Miss. 355, 53°81. 

Nebr.—Crawford Co. v. Hathaway, 
67 Nebr. 325, 93 NW 781, 108 AmSR 
647, 60 LRA 889. 

N. H.—Kingsley v. Holbrook, 45 N. 
H. 313, 86 AmD 178. 

N. J.—Philadelphia Trust, etc., Co. 
v. Merchantville, 74 N. J. Eq. 330, 69 
A 729. 

Pa.—Brocket v. Ohio, etc., R. Co., 
14 Pa. 241, 53 AmR 534. 

Tex.—McGee Irr. Ditch Co. v. Hud- 
son, 22 SW 967; Fidelity Cotton Oil, 


Morgan, 9 


est 


etc., Co. v. Martin, (Civ. A.) 136 SW 
533. 
30. Higgins Oil, etc., Co. v. Snow, 


113 Fed. 433, 51 CCA 267; Connecticut 
Mut. L. Ins. Co. v. Wood, 115 Mich. 
444, 74 NW 656; Crawford Como. 
Hathaway, 67 Nebr. 325, 983 NW 781, 
108 AmSR 647, 60 LRA 889; McGee 
Irr. Ditch Co. v. Hudson, (Tex.) 22 
SW 967. : 

[a] Ice formed by the congealing 
of a flowing stream running in its 
natural chahnel attached to the soil 
constitutes a part of the land and be- 
longs to the owner of the bed of the 
stream. State v. Pottmeyer, 33 Ind. 
402, 5 AmR 224, . j 

Si.  U. S==Hizeins. Oil, ete: Coy_v. 
Snow, 113 Fed. 433, 51 CCA 267. 

Ala.—Gulf Red Timber Lumber 
Co. v. O’Neal, 181 Ala. 117, 30 S 466, 
90 AmSR 22. 

Fla.—Walters v. Sheffield, 75 Fla. 
505, 78 S 539. 

La.—Morgan y. O’Bannon, 125 La. 
367, 51 S 293. Wy 

Miss.—Wilson v. Vincennes-Missis- 
sippi Land, ete., Co., 114 Miss. 190, 74 
S 825; L. N. Dantzler Lumber Co. v. 
State, 97 Miss. 355, 53 S 1; Fox vy. 
Pearl River Lumber Co., 80 Miss. 1, 31 
S 583; Harrell v. Miller, 35 Miss. 700, 
72 AmD 154; Johnson v. Richardson, 


33 Miss. 462. 
Mo.—Orchard v. Wright-Dalton- 


[50 C. J.—48] 


PROPERTY 


reservoirs.*! 


Bell-Anchor Store Co., 225 Mo. 414, 
125 SW 486, 20 AnnCas 1072; Morgan 
Vio Out 246 Mion CALS Tl ok Ole Swe elec 

N. H.—Kingsley v. Holbrook, 45 N. 
H. 313, 86 AmD 173. 

N. Y.—Mott v. Palmer, 1 N. Y. 564; 
Brookhaven y. Smith, 98 App. Div. 
212,590 NWS" 646° [rev jon | other 
grounds 188 N. Y. 74, 80 NE 665, 9 
LRANS 326, 11 AnnCas'1]; Hilton, 
ete., Lumber Co., v. Murray, 47 App. 
Div. 289, 62 NYS 35; Harder v. Plass, 
57 Hun 540, 11 NYS 226; Warren v. 
Leland, 2 Barb. 613. 

N. C.—Dover Lumber Co. v. Mose- 
ley Creek Drain. Dist., 173 N. C. 117, 
91 SE 714, 845. 

Tex.—McVey v. United Timber, 
ClCS MASSOGS I CCive eA a 2 0OLISW — pies 
Gulf, etce., R. Co. v. Foster, (Civ. A.) 
44 SW 198 [rev on other grounds 91 
Mex! G3; 45: tSiWrs 76: 

32. Ga.—Bagley v. Columbus So. 
R. Co., 98 Ga. 626, 25 SE 638, 58 Am 
SR 325, 34 LRA 286. 

Nebr.—Crawford Co. v. Hathaway, 
67 Nebr. 325, 93 NW 781, 108 AmSR 
647, 60 LRA 889. 

N. Y.—Harder v. Plass, 57 Hun 540, 
11 NYS 226; Warren v. Leland, 2 


Barb. 613; Green v. Armstrong, 1 
Den. 550. 

Pa.—Pattison’s App., 61 Pa. 294, 100 
AmD 637. 


S. D.—Bjornson v. Rostad, 30 S. D. 
40, 1837 NW 567, AnnCas1915A 1151. 

Ont.-—Campbell v. Canadian Pac. R. 
Co., 18 Ont. L. 466, 14 OntWR 144. 

33. Ala.—Mayer v. Taylor, 69 Ala. 
403, 44 AmR 522. 

Ga.—Bagley v. Columbus South- 
ern R. Co., 98 Ga. 626, 25 SE 6388, 58 
AmSR 325, 34 LRA 286. 
ery Chas v. Thomas, 8 Blackf. 

28. 

Iowa.—Sullens v. Chicago, etc., R. 

eee 74 Iowa 659, 38 NW 545, 7 AmSR 


Kan.—Smith v. Hague, 25 Kan. 246. 

Mich.—Scriven v. Moote, 36 Mich. 
64. 

Eng.—Grantham v. Hawley, Hob. 
132, 80 Reprint 281. 

And see Crops §§ 1, 2. 

34. See infra §§ 33, 
Crops §§ 1, 2. 

35. .Ark.—Union Compress Co. v. 
State, 64 Ark. 136, 41 SW 52. 

Ga.—Bagley v. Columbus Southern 
R. Co., 98 Ga. 626, 25 SE 638, 58 AmSR 
325, 34 LRA 286. 

Ind.—Stauffer v. Cincinnati, etc., 
Re Co. vee Ind. VAY 856,070" NIB 5438. 

Kan.—Missouri, ete., R. Co. v. Mi- 
ami ‘County, 67 Kan. 434, 73 P’'103; 
Chicago; .Cte-». I. Co. NV, .Knuifke;, 36. 
Kanaset, Lo0P" 382. 

Mo.—Union Cent. L. Ins. Co. v. Til- 
lery, 152 Mo. 421, 54 SW 220, 75 AmSR 


480. 
N. Y.—Peo. v. Barker, 153 N. Y. 98, 
47 NE 46. 

N. C.—Hormey v. Price, 189 N. C. 
820, 128 SE 321. 

Oh.—Chapman y. Wellington First 
Nat. Bank, 56 Oh. St. 310, 47 NE 54 
[Lafiga73 Ue S..205, 29 USCt) 407,43) Li 
ed. 669]; Cincinnati College v. Yeat- 
man, 30 Oh. St. 276. 

Tex.—Fidelity Cotton Oil, ete., Co. 
v. Martin, (Civ. A.) 136 SW 538. 

36. U. S.—Higgins Oil, etc., Co. v. 
Snow, 113 Fed. 433, 51 CCA 267. 

Ark.-—Union Compress Co. v. State, 
64 Ark. 136, 41 SW 52. 

Conn.—Isham v. Morgan, 


386; and see 


9 Conn. 
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structures of a permanent character erected upon the 
land,*° such as buildings,?* fixtures,?7 fences,?% 
bridges,*°® as well as works constructed for the use of 
water,*® such as dikes, canals, flumes, mill races, and 
A shed erected upon a pier has been 
held to be “land.’’4? 

[§ 25] c. In Limited Sense or as Estate or Inter- 
est. In its more limited sense#* the term “land” de- 
notes the quantity and character of the interest or 
estate which one may have in lands.*# 


In fact, it 


374, 23 AmD 361. 

Ill.—Stevenson y. Bachrach, 170 Ill. 
253, 48 NE 327. 

Ind.—Staueffer v. Cincinnati, 
R._Co., 38 Ind. A. 356, 70 NE 543. 

Kan.—Missouri, ete., R. Co. v. Mi- 
ami County, 67 Kan. 434, 73 P 103; 
Chicago, etc., R. Co. v. Knuffkee, 36 
Kan. 367, 13 P 582. 

Mo.—Union Cent. L. Ins. Co. v. Til- 
rei 152 Mo. 421, 54 SW 220, 75 AmSR 


etc., 


N. H.—Granite State Land Co. v. 
Hampton, 76 N. H. 1, 79 A 25; Kings- 
ley v. Holbrook, 45 N. H. 313, 86 AmD 
173; Gibson v. Brockway, 8 N. H. 465, 
31 AmD 200. 

N. Y.—Peo. v. Barker, 153 N. Y. 98, 
47 NEL 463. Mott jv. Ralmer, 2 eNe Ye 
564; Brookhaven v. Smith, 98 App. 
Div. 212, 90 NYS 646 [rev-on other 
grounds 188 N. Y. 74, 80 NE 665, 9 
LRANS 326, 11 AnnCas 1]; Hilton, 
ete., Lumber Co. v. Murray, 47 App. 
Div. 289, 62 NYS 35; Harder v. Plass, 
57 Hun 540, 11 NYS 226; Warren v. 
Léland, -2, Barb. 613; ‘In. re Park 
Comrs:,, 1 NYS: 763. 

Oh.—-Chapman vy. Wellington First 
Nat. Bank, 56 Oh. St. 310, 47 NE 54 
[aff 173 U. S. 205, 19 SCt 407, 48 L. ed. 
669]; Cincinnati College v. Yeatman, 
30 Oh. St. 276. 

Pa.—Brocket v. Ohio, ete., R. Co., 
14 Pa. 241, 53 AmD 534. 

Philippine.—Zamora v. Manila, 7 
Philippine 584. ; 

Tex.—Fidelity Cotton Oil, ete., Co. 
Vv: Martin, (Cly. A.) 136 SW 533: 

Eng.—Denn v. Wilford, 8 D. & R. 
549, 16 HCL 347. 

37. Missouri, ete., R. Co. v. Miami 
County, 67 Kan. 434, 73 P 103; Chap- 
man v. Wellington First Nat. Bank, 56 
@Oh-. St. 30) 47 INE b4iafath: 17S. Wess 
205, 19 SCt 407, 48 L. ed. 669]. And 
see Fixtures §§ 1-38: 

38. Bagley v. Columbus So. R. Co., 
98 Ga. 626, 25 SH 638, 58 AmSR 325, 
34 LRA 286; Crawford Co. v. Hatha- 
way, 67 Nebr. 325, 93 NW 781, 108 
AmSR 647, 60 LRA 889; Mott v. 
Paimer, oi -sNe - 564; Hilton, ete, 
Lumber Co. v. Murray, 47 App. Div. 
289, 62 NYS 35; Harder v. Plass, 57 
Hun 540, 11 NYS 226; Warren-v. Le- 
land, 2 Barb. (N. Y.) 613; Murray v. 
Van Derlyn, 24 Wis. 67. 

39. Monmouth County v. Red Bank, 
etei, Turnp! Co.) U8 N. Jeo Banga 


40. Northern Ohio Tract., etc., Co. 
v. Quaker Oats Co., 114 Oh. 685, 152 
41. Northern Ohio Tract., etc., Co. 
v. Quaker Oats Co., supra. 
47 NE 46. 
43. Kemp v. Goodnight, 168 Ind. 
Johnson v. Richard- 
son, 33 Miss. 462. 
44. Cal.—Fish v. Fowlie, 
Ind.—Kemp vy. Goodnight, 168 Ind. 
174, 80 NE 160. 
119 NW 977. 
Kan.—Hogan v. Manners, 23 Kan. 
Me.—Hamor v. Bar Harbor Water 
Co., 78 Me. 127, 3 A 40. 
147, 39 NE 1005; Coombs v. Anderson, 
138 Mass. 376. 
Miss. 462, 464. 
N. J.—New Jersey Zinc, ete., Co. v. 


NE 5. 

42. ‘Peoww. Barker, WoscNe yous, 
174, 80 NE 160; 

58 Cal. 

373. 

Iowa.—In re Miller, 142 Iowa 563, 
Dod, oo AmR. 199) 

Mass.—Holmes v. Jordan, 163 Mass. 

Miss.—Johnson v. Richardson, 33 
Morris Canal, etc., Co, 44 N. J. Eq. 
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has been stated that “there is no such thing as land, 
“in contemplation of law, apart from the title to it. 45 
Where used to describe the quantity of the interest, 
the term is understood to denote a freehold estate at 
There is authority, however, that’ the 
term does not include either incorporeal heredita- 
chattel interests” 
land;*® and it has been held that the term does not 


the least.*® 
ments*’ or what are termed “ 


include a remainder or reversion.*® 


[§ 26] d. As Dependent upon Statutes or Con- 
The meaning and application of the word 


struction. 


398, 15 A 227, 1 LRA 133 [aff_47 N. J. 
Eq. 598 mem, 22 A 1076 mem]. 

Oh.—Zumstein v. Consolidated Coal, 
etc., Co., 54 Oh. St. 264, 43 NE 329. 

“ “The land is one thing,’ says Plow- 
den, ‘and the estate in the land is 
another thing; for an estate in the 
land, is a time in the land, or land 


for a time.’” Johnson v. Richardson, 
supra. 

[a] Undivided half of fee is “land.” 
—Coombs v. Anderson, 138 Mass. 376, 
378. 

[b] Interest acquired by vendee is 
land. In re Miller, 142 lowa 563, 119 
NW 977. 

[ec] Riparian right to use water 


flowing in a natural stream is to be re- 

garded as land, not aS a mere ease- 

ment or appurtenance, but inseparably 

connected with the soil itself. Hamor 

v. Bar Harbor Water Co., 78 Me. 127, 
40 


As subject to lex loci rei site, 
‘Jand” includes servitudes, 
easements, rents, and other incorpor- 
eal hereditaments and interests in, and 
appurtenances to, land. Butler v. 
Green, 65 Hun 99, 19 NYS 890. 

45. Gibbes v. ‘Hunter, 99 S. C. 410, 
414, 83 SE 606. 

46. Johnson y. Richardson, 33 Miss. 
462; Ely v. Bliss, 2 De G. M. & G. 459, 
51 EngCh 360, 19 EngL&Eq 190, 42 Re- 
print 950. 

47. Ky.—Hegan v. Pendennis Club, 
64 SW 464, 23 KyL 861. 

N. J.—De Camp v. Hibernia Under- 
ground R. Co., 47 N. J. L. 43 [aff 47 
N, J. Le 518;"4 A318, 54 AmR 197]; 
Whitlock v. Greacen, 48 N. J. Eq. 359, 
21 A 944, 

N. Y.—In re Metropolitan El. R. Co., 
2 NYS 278. 

Pa.—In re Handley, 208 Pa. 388, 57 
I NESEY 

R. I.—Stone v. Stone, 1 R. I. 425. 

[a] - Advowson is not included un- 
der the term “lands.” Westfaling v. 
Westfaling, 3 Atk. 460, 26 Reprint 
1064 


[b] Corporate franchise, being an 
incorporeal hereditament, is not in- 
cluded under the term “land.’”” Farm- 
ers’ L. & T. Co. v. Ansonia, 61 Conn. 76, 
23 A 705; Peo. 'v. New York Tax 
Comrs., 104 N. Y. 240, 10 NE 437. 

48. Stone v. Stone, WY Risin 42.5. 

Chattel interest as real estate see 
supra § 20. 

Chattels real see infra § 37. 

49. Pond v. Bergh, 10 Paige (N. Y.) 
140. 

50. See statutory provisions. 

{a] Statutes referred to and ap- 
plied.—Hyatt v. Vincennes Nat. Bank, 
113 U. S. 408, 5 SCt 578, 28 L. ed. 1009; 
Terrace v. Thompson, 274 Fed. 841 
[aff 263 U. S. 197, 44 SCt 15, 68 L. ed. 
255]; Union Compress Co. v. State, 64 
Ark. 136, 41 SW 52; Los Angeles Pac, 
COn Ve Hubbard, iy Cale VAG 465, 1 21oue 
306; Walpole v. State Land Comrs., 
62 Colo. 554, 163 P 848; McKee Vv. 
Howe, 17 Colo. 538, 31 P 115; Duggan 
v. Davey, 4 Dak. 110, 26 NW 887; 
Strong v. Garrett, 90 Iowa 100, 57 NW 
715; Platt v. Woodland, 121 Kan. 291, 
246 P1017; McCartney v. Robbins, 114 
Kan. 141, 217 P 311; Clarke v. Law- 
rence, 75 Kan. 26, 88 P 735; Poole v. 
French, 71 Kan. 391, 80 P 997; Mis- 
souri, etc., R. Co. v. Miami County, 67 
Kan. 434, 73 P 103; Hogan vy. Man- 
ners, 23 Kan. 551, 33 AmR 199; Due 
v. Bankhardt, 151 Ky. 624, 152 SW 


PROPERTY 


restricted,°* or, 
in 


o ~ [§§ 25-26 


“land” is in some cases defined by statute,°° and its 
meaning in particular cases frequently depends up- 
on the proper construction of a deed, will, or other 
instrument,°! or of a constitutional or statutory pro- 
vision,°” in which it may be used in a sense more 


on the other hand, more compre- 


hensive than its proper technical signification.°* The 
term may also be used interchangeably with ‘“prop- 


erty;”°° it may inglude anything that may be classed 


as “real estate” 


786; Hampton vy. Glass, (Ky.) 116 
SW 243; Miller v. Hart, 122 Ky. 494, 
91 SW 698, 29 KyL 73; Stevens v. Dix- 
field, etc., Bridge Co., 115 Me. 402, 99 
A 94; Hamor v. Bar Harbor Water Co., 
78 Me. 127, 3 A 40;. Moulton v. Cor- 
poration, etc., Comr., 243 Mass. 129, 
137 NE 297; De Grasse v. Verona Min. 
Co., 185 Mich. 514, 152 NW 242; State 
v. William Jewell College, 234 Mo. 299, 
136 SW 397; Fifth Ave. Bldg. Co. v. 
Kernochan, 221 N. Y. 370, 117 NE 579; 
Nellis v. Munson, 108 N. Y. 453, 15 NE 
739; Peo. v. New York Tax Comrs., 
104 N. Y. 240, 10 NE 437; Peo. v. 
Brooklyn, 39 N. Y. 81; Matter of 
Ehrsam, 37 App. Div. 272, 55 NYS 942; 
Chapman v. Wellington First Nat. 
Bank, 56 Oh. St. 310, 516, 47 NE 54; 
Cincinnati College v. Yeatman, 30 Oh. 
St. 276; Woodworth y. Franklin, 85 
Okl. 27, 204 P 452,.27 ALR 590; Za- 
mora v. Manila, 7 Philippine 584; Pot- 
ters Ver APnol dyel5= REeT 735.0; oo. AC 3 TOs 
State v. Louisville, ete., R. Co., 139 
Tenn. 406, 201 SW 738; Lewis v. Glass, 
92 Tenn. 147, 20 SW 571; Alexander 


v. Miller, 7 Heisk. (Tenn.) 65; Conant 
v. Deep Creek, ete., Irr. Co., 23 Utah 
627, 66 P 188, 90 AmSR 721; Steinman 


v. Vicars, 99 Va. 595, 39 SE 227; Wood- 
yard v. Kuhn, 89 W. Va. 670, 110 SE 
187; Maddy v. Maddy, 87 W. Va. 581, 
105 SE 803; Kennedy v. Ohio Fuel 
Oil 'Cojr 84 Wi Va. (585, 10k SE. 1595 
Fruth v. Charleston Bd. of Affairs, 75 
W. Va. 456, 84 SE 105, LRA1915C 981; 


Edwards, etc., Lumber Co. v. Mosher, 
88 Wis. 672, 60 NW 264; A. J. Reach 
Co. v. Crosland, 43 Ont. L. 209 [app 
dism 43 Ont. L. 635, 45 DomLR 140]. 

51. Overton v. Moseley, 135 Ala. 
599, 33 S 696; Clay v. Bogie, (Ky.) 119 
SW 7387. 

52. Cal.—West Berkeley Land Co, 
v. Berkeley, 164 Cal. 406, 129 P 281. 

Conn.—Farmers’ L. & T. Co. v. An- 
sonia, 61 Conn. 76, 23 A 705. 

Kan.—Hogan v. Manners, 23 Kan. 
bbe Bs A Tak 1919, 

Miss.—Johnson vy. Richardson, 33 
Miss. 462. 

Mo.—State v. Paragould. etc., R. Co., 
208 Mo. A. 600, 285 SW 499. 

N. H.—Swain v. Pemigewasset Pow- 
er Co., 76 N. H. 498, 85 A 288. 

N. J.—New Jer sey Zinc, etc., 
Morris Canal, etc., Co., 44.N. J. Bq 
398, 15 A 927, aA aS [aff 47 N 
J. Bg. 598) 22) A 1076). 

Vt. Whitman v. Pownal, 19 Vt. 228. 

Eng. —Chelsea Waterworks Co. v. 
Bowley, 17 Q. B. 358, 362, 79 ECL 358, 
117 Reprint 1316; Ely v. Bliss, 2 De 
G. M. & G. 459, 472, 51 EngCh 360, 19 
EnglL&Eq 190, 42 Reprint 950. 

53. Colo—Shaw v, Bond, 64 Colo. 
366, 171 P 1142, 

Til.—Hlinois Cent. R. Co. v.. Chicago, 
173 Ill. 471, 50 NE 1104, 53 LRA 408. 

N. J.—U. S. Pipe Line Co. v. Dela- 


ware, etc., R. Co., 62 N. J. L. 254, 41 A 
U9, 42) WEIRA 7.2, 
Oh.—Zumstein v. Consolidated Coal, 
etc., Co., 54 Oh. St. 264, 43 NE 329. 
Tenn.—Lightfoot v. Grove, 5 Heisk. 


473. 

Tex.—Redus v. Blucher, (Civ. A.) 
207 SW 613. 

[a] Tllustrations.—(1) The term 
“land” as used in some statutes means 
only agricultural land. Conn v. Ter- 
rell, 97 Tex. 578, 80 SW 608; Shuf- 
flin’v. House, 45 W. Va. 13132 "SE 974, 


72 AmSR 851; Reg. v. Midland aC. 
30 EngL&Eq 399, (2) Corporeal her- 


Sessors, 


“real property ;”°° and it may in- 


clude any estate or interest in lands,°’ whether a 


editaments only held included. U. S. 
Pipe Line Co. v. Delaware, etc., R. Co., 
62 N. J. L. 254, 41 A 759, 42 LRA 572. 
(3) Land covered by water held not 
included. Redus v. Blucher, (Tex. Civ. 
A.) 207 SW 613. 

54. Overton v. Moseley, 135 Ala. 
599, 33 S 696; Farmers’ L. & T. Co. vy. 
Ansonia, 61 Conn. 76, 23 A 705; State 
v. William Jewell College, 234 Mo. 299, 
136 SW 397. 

Technical signification confined to 
corporeal property see supra § 24 text 
and note 17. 

Son Ee Da ey a 94 Aa S55 o ooo uns 
598; Los Angeles Pac. Co. v. Hubbard, 
17 Cal. A. 646, 121 P 306; Cunningham 


v. Peoria, 157 Ill. 499, 41 NE 1014. But 
see supra § 24 text and note 11. 
56. Ark.—Little Rock, ete. R. Co. 


v. Huggins, 64 Ark. 432, 43 SW 145. 

Cal.—F rederick v. Dickey, 91 Cal. 
oe 27 P 742; Fish v. Fowlie, 58 Cal. 
0 . 

Conn.—State v. Railroad Comrs., 56 
Conn. 808, 15 A 756. 

Towa.—Aldrich y. Paine, 106 Iowa 
461, 76 NW 812. . 

Ky. —Clay v. Bogie, 119 SW 737. 

N. H.—Granite State Land Co. v. 
Hampton, 76 N. H. 1, 79 A 25. 

N. Y.—Peo. v. Brooklyn Bd. of As- 
39 N. Y. 81; Pond v. Bergh, 
10 Paige 140. 

Okl.—Woodworth v. Franklin, 85 
Ok]. 27, 204 P 452, 27 ALR 590. 

Va.—Swann vy. Washington South- 
ern R. Co., 108 Va. 282, 61 SE 750. 

Wis.—State v. MeFetridge, 84 Wis. 
473, 54 NW 1, 998, 20 LRA 223; Ross 
v. Outagamie County, 12 Wis. 26. ; 

[a]. Every form of real estate is 
included in the term. Clay vy. Bogie, 
(Ky.) 119 SW 737. 

57. U. S.—Terrace v. Thompson, 
274 Fed. 841 [aff 263 U. S. 197, 44 SCt 
15, 68 L. ed. 255). 

Cal.—Fish v. Fowlie, 58 Cal. 373. 

Colo.—McKee y. Howe, Ned Colo. 538, 
oie ke S18 

Conn.—Farmers’ L. & T. Co. v. An- 
sonia, 61 Conn. 76, 28 A 705. 

Kan.—Platt v. Woodland, 121 Kan, 
291, 246 Pail: Clarke, ‘Lawrence, 
75 Kan, 26, 88 Pp 130% 

Mass.—Moulton yv. Corporation, ete., 
Comr., 243 Mass. 129, 187 NE 297. 

Mich. —De Grasse v. Verona Min, 
Co., 185 Mich, 514,,152- NW 242. ~ 

N. H.—Swain v. Pemigewasset Pow- 


er Co., 76 N. H. 498, 85 A 288; Schoff 
v. Upper Connecticut River, ete., 
Tmiproca., bi Nd Le: 


N. J.—De Camp v. Hibernia Under- 
ground RS Conw4aNerd lege patties 
Ne 0. dae N13 SoA Bee bas Armbee Torr 
New Jersey Zinc, etc, Co. v. Morris 
Canal, ete., Co., 44.N. J. Eq. 398, 15 A 
227, ANURV AC 33 [aft 7AINeA Ss: Eq. 598 
mem, 22 A 1076 mem]. 

S. ‘C.—South Bound R. Co. v. Bur- 
ton, 67 S. C. 515, 46 SH 340; Ex p. 
Leland, 10 S. C. L. 460. 

Tenn.-State v. Louisville, ete, R. 
Co., 139 Tenn. 4096, 201 SW 738; Lewis 


We Glass, 92 Tenn. 147,20 Sw 571; 
Alexander v. Miller, 7 Heisk. 65. 
Wash.—State v. O’Connell, 121 


Wash. 542, 209 P 865. 

W. Va.—Woodyard v. Kuhn, 89 W. 
Va. 670, 110 SE 187; Kennedy v. Ohio 
Fuel Oil Co., 84 W. Va. 585, 101 SE 
159; Fruth vy. Charleston Bd. of Af- 
fairs, 75 W. Va. 456, o SE 105, LRA 
19150 981. 

Eng.—Toronto Corp. v. Toronto Con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


= a ee ee 


feet or less than a fee,®® a remainder in fee,®? either 
legal or equitable estates or interests,°®° easements, 61 
_ incorporeal hereditaments,°2 and chattel interests 
such as a leasehold interest or estate for years.%? 
However, it has also been held that the word “land,” 
as used in a grant or devise, denotes a freehold es- 
tate,°* and, in the absence of statute, does not in- 
In a conveyance every- 
thing terrestrial, such as mines, woods, waters, and 
houses, as well as fields, may pass by ‘the name of ; 
“land,”’°® and while the particular names of these 
things are sufficient to pass them except in the case 
of water,*? yet nothing else will pass, except things 
falling with the utmost propriety under the term 


elude a minor interest.®® 


used. 88 


[§ 27] e. Phrases. The term 


“all other lands,’’72 


lainds.4+ a-and ¢laimn 2° 


sumers’ Gas Co., [1916] 2 A. C. 618; 
Chelsea Waterworks Co. v. Bowley, 
ere B. 358, 79 ECL 358, 117 Reprint 

Alta.—Setter v. Registrar, 8 Alta. L. 
191, 20 DomLR 166, 30 WestLR 256, 
7 WestWkly 901. 

58. Schoff v. 


Upper Connecticut 
River, etc., Impr. Co., é R 


5 Nk 110 


59. Gibbs v. Hunter, 99'S. C. 410, 
83 SE 606. 
A 60. Cal.—Fish v. Fowlie, 58 Cal. 
Te. : 


Kan.—Clarke v. Lawrence, 75 Kan, 
26, 88 P 735; Poole v. French, 71 Kan. 
39 ly SOP 799%: 

Wash.—State v.  O’Connell, 121 
Wash. 542, 209 P 865; State v. King 
County, 31 Wash. 445, 72 P 89. 

Wis.—Carpenter v. Fopper, 94 Wis. 
146, 68 NW 874. 

B. C.—In re Land Registry Act, 24 
BUG. Ut37,-36. DomER 2925) (19274. 1 
WestWkly 1522. 

[a] Wendee’s right to specific per- 
formance of contract to convey realty 
is included in the term ‘land.’ Car- 
ae v. Fopper, 94 Wis. 146, 68 NW 

74. 


61. 
v. Pacific Live Stock Co., 
560. 

Ala.—Alabama Corn Mills Co. v. 
Mobile Docks Co., 200 Ala. 126, 75 S 
574; Overton v. Moseley, 135 Ala. 599, 
33 S 696. 

Conn.—Farmers’ L. & T. Co. v. An- 
sonia, 61 Conn. 76, 23 A 705; State v. 
Railroad Comrs., 56 Conn. 308, 15 A 
756; New Haven vy. Fair Haven, etce., 
R. Co., 38 Conn. 422, 9 AmR 399. 

Ind.—Marion, etc., Tract. Co. v. Sim- 
mons, 180 Ind. 289, 102 NE 132; In- 
dianapolis, etc., R. Co. v. Capitol Pav., 
etc., Co., 24 Ind. A. 114, 54 NE 1076. 

Ky. Ray v. Sweeney, 14 Bush '1,.29 
AmR 38 

Mass. Dees v. Boston, etc. R. 
Co., 155 Mass. 505, 30 NE 71; Boston 
Water Power Co. v. Boston, etc., R. 
6; 23- Pick,-360. 

N. J.—McEwan v. Pennsylvania, 
ete., R. Co., 72 N. J. L. 419, 60 A 1130; 
States v. Lichenor,j44, iN, “dis 345: 
Monmouth County Freeholders v. Red 
Bank, etc., Turnp. Co., 18 N. J. Eq. 91. 

N. Y.—Matter of Albany, etce., 
Turnp. Goad: 94 App. Div. 509, 87 NYS 
1104 [rev on other grounds 180 N. Y. 
401, 73 NE 248]. 

Ss. G.—South Bound R. Co. y. Bur- 
ton, 67 S. C. 515, 46 SE 340. 

Vt.—White River Turnp. Co. v. Ver- 
mont Cent. R. Co., 21 Vt. 590; Whit- 
man vy. Pownal, 19 Vt. 223. 

Eng.—Toronto Corp. v. Toronto Con- 
sumers’ Gas Co., [1916] 2 A. C. 618. 

62. ,Ala.—Overton v. Moseley, 135 
Ada. 599; 33°S 696. 

Conn.—Farmers’ L. & T. Co. v. An- 
sonia, 61 Conn. 76, 23 A 705. 

Mass.—Boston Water Power Co. vy. 
Boston, ete., R. Corp., 23 Pick. 360. 


U. S.—Warm Springs Irr. Dist, 
270 Fed, 


“land” has been em- 
ployed in various senses in particular phrases: “Ad- 
joining lands,’®® “all lands,”?° “all of my land,”7+ 
“all other lands 
. . not particularly pointed out,’’73 
“land covered with wa- 


PROPERTY 


use,’’51 


state, 793 “ands 


“land on which . . . 
“land previously surveyed,’’’* “land property, ‘84 
“land, timber, and timber rights,”*® “land to land,’”’¢ 
“land used in connection with reservoir,”’? “land 
used only as a railway,’’’’ “lands acquired under the 
provisions of this chapter,”’® “lands actually used 
for cemetery,”®® “lands adjacent there- 
to, 904 “lands affected, oa “lands belonging to the 
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ter,”7® “land equitably owned,”** “land for holding 
such water,”78 “land in controversy, »79 “Vand liable 
to assessment, 80. land 


“not dedicated to public 
[it] stands,”®? 


. . exempt from taxation, we 


“lands, mines, minerals, [and] royalties,’”’®® “lands, 
money, and other property to which he would be 


entitled if living,”’®® “lands of another,’’®? “lands of 


and estates | lands 


“back 


N. J.—State v. Tichenor, 41 N. J. 
L. 345. 
Pa.—Philadelphia, ete, R. Co. v. 


Williams, 54 Pa. 103. 

Utah.—Conant v. Deep Creek, etc., 
Irr. Co., 23 Utah 627, 66 P 188, J90 Am 
SR 721. 

63. U. S.—Hyatt v. Vincennes Nat. 
Bank, 113 U. s> 408, 5 SCt 573, 28 L. 
ed. 1009. 

Colo.—McKee v. Howe, 17 Colo. 538, 
SP DTS. 

Kan.—Hogan y. Manners, 23 Kan. 
551, 33 AmR 199. 

Mass. —Moulton vy. Corporation, etc., 
Comr., 243 Mass. 129, 137 NE 297. 

Miss.—Johnson vy. Richardson, 33 
Miss. 462. 

R. I.—Potter v. Arnold, 15 R. I. 350, 
5 A379 

Ss. C.—Ex p. Leland, 10 S L. 460. 

Tenn.—Lewis v. Glass, 92 ere 147, 
20 SW 571; Kelley v. Shultz, 12 Heisk. 
218; Burr v. Graves, 4 Lea 552. 

Wash.—-State . v. Natsuhara, 136 
Wash. 437, 240 P 557. : 

Chattel interests as: ; 
Personal property see infra § 37. 
Real property see supra § 20. 

64. In re Bethlehem Borough Ex- 
tension, 25 Pa. Co. 209. 

65. In re Bethlehem Borough Ex- 
tension, supra. 

. seager v. McCabe, 92 Mich. 186, 
52 NW 299, 16 LRA 247; Mott v. Palm- 
ere tine ¥ ; Warren v. Leland, 2 
Barb. 613; Green v. Arm- 
strong, SCN Yo 50 2h Eeanpe 
Leland, 10 S. C. L. 460; 2 Blackstone 
ane pp 18, 19. And see Deeds § 


67. 2 Blackstone Comm. pp 18, 19. 

68. Winton vy. Cornish, 5 Oh. 477; 

2 Blackstone Comm, p 19. 

69.. Manchester, ete:, ‘R: Co. v. 

Wallis, 14 C. B. 213, 223. 78 HCL "213, 
139 Reprint 88. 


70. See All § 3 text and note 42. 

71. See All § 3 text and note 41. 

72. See All § 9 text and note 9. 

73. See All § 9 text and note 54. 

74. See Black 6 C. J. p 878 text and 
note 21. 

75. 13 Wash. 82, 


Rogers vy. Miller, 
42 P 525, 52 AmSR 20. 

76. Mersey Docks, ete. v. Birken- 
head Corp., [1915] 2 K. B. 812, 314! 

77. Kenedy Pasture Co. v. State, 
111 Tex. 200, 233, 231 SW 683; Main 
v. Cartwright, (Tex. Civ. A.) 200 SW 
847, 850. 

78. Dorr v. Sharon, 198 Mass. 240, 
84 NE 446, 449. 

{a] Thus the words “land for hold- 
ing such water,” in a statute creating 
a water company to supply the in- 
habitants of a town with water, and 
authorizing the company to take and 
hold water of designated streams and 
all lands ‘‘necessary for holding and 
preserving such water,’’ mean land 
for a reservoir. Dorr v. Sharon, 198 
Mass. 240, 84 NE 446, 449. 


the Creek Nation,”®’ “lands of the state,”°® “lands. 
of the United States,”! “lands or lots,”’? “lands re- 
served for Indians,”? “lands sold by congress,’’* 
“specially reserved from sale,”® “lands, tene- 
ments, and property,’® “lands vacant and used for 
purposes of agriculture,”? “lands valuable for miner- 


79. Jarvis v. Johnson, 208 Fed- 
ape. 35, [atl 223 Ked. -756,, 13:9) CECA: 
86]. 

80. Reamsbottom v. Haileybury, 


45 Ont. L. 345, 48 DomLR 3538, 355. 
81. Porter v. Ipswich Corp., [1922] 


2 Ae Balto; W505 
- 82. Gear v. Barnum, 37 Conn. 229, 
eile 

83. Bryant v. Meadors, 183 Ky. 


651, 210 SW 177, 178. 


84. Foster v. Stewart, 18 Pa.° 23, 
4, : 

85. Atlantic, etc., R. Co. v. Atlan- 
tie, -ete:, -Co.. Vat ING Cogs 68) Onl Sis 


185, 190,-125 AmSR 
223, 15 AnnCas 363. 

86. McClain v. Tillson, 
19 A 457, 458. 


550, 23 LRANS 
82 Me. 281, 


87. Norwalk v. New Canaan; 85 
Conn. 119), °81. A’ 1027,. 1029% 
88. Lancashire, ete., R. v. Liver- 
LOLS RAC. ea bee eealeles 


pool Corp., 
89. In re Auge, 238 Fed. 621, 6238. 
90. In re Jerome Ave., 192 N. Y. 
459, 85 NE .755, 758. 
91. State v. Nashwauk, 151 Minn. 
534, 186 NW. 694, 697, 189 NW 592; 


State v. pilpert, 107 Minn. 364, 120 
NW 528, 
92. Whitney v. Considine Invest- 


200 App. Div. 193, 178 NYS 


93. State v. Savidge, 110 Wash. 
618, 188 P 923; State v. Savidge, 93 
Wash. 676, 161 P 471, 472. 

94., Hartford “Water. “Comyrsi —v. 
Bloomfield, 84 Conn. 522, 80 A 1794, 
796. And see Taxation [37 Cyc 884]. 

95. Atty.-Gen. v. O’Reilly, 6 Ont. 
A. 576, 581 [app allowed on other 
grounds 5 Can. e 538 (rev on 
other grounds 8 App. Cas. 767) ]. 

96. Bruner vy. Sanders, 26 Okl. 673, 
LVOUPAT3 O59 Tod 

97. Lockhart v. State, 6 Ala. A. 61, 
60 


Soo: 

98. Washington v. Miller, 235 U. 
S. 422, 427, ed. 295. 

99; 


ing Co., 
68. 


So sCt 119559 Fin 
Sisson v. Buena Vista County, 
128 Iowa 442, 104 NW 454, 458, 70 
LRA 440. 

l. ‘Us S. v. Reese, 27 Bs Cassi165- 
137, 5 Dill. 405, 406. 


2. Indianapolis, etce., Divi 
Capitol Pav., etc., Co., 24 Tra: a ‘114, 
54 NE 1076, 1077. 

8. Atty.-Gen. v. Giroux, 53 Can. 


S..05172, 30 DomLR L238) 232" baism 
app 24 Que. K. B. 483]; Rex v. Bon- 
homme, 16 Can. Exch. 437, 441, 38 
DomLR 647 [app dism 49 DomLR 
690]. 

4 In re Iowa, 110 U. S. 471, 4 SCt 
210-2165. 28° Lived. 93% 

Ba. Chicago, ete:, R.iComiven Wass 


244 U.S 351, 356, 37 SCt 625, 61 L. ed. 
UES45.0 . S.ev. Chicago, etc., RILCOS 
207 Fed. 164, 169. 

6. Pennsylvania R. Co.’s App., 115 
Pa. 514, 5 A 872, 875. 

7. Jacques-Cartier Park -Co.  v. 
Quebec, 43 Que. Super. 508, 510. ‘ 
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als,”® “lands which may belong” to him,® “occupiers 
of land, 710 “remaining on the land.”?1 

The word “tenement” is 
more extensive and comprehensive that the word 
“Vand,”’18 and is the most comprehensive word of 
description applicable to real estate.t4 
times it is used in a restricted sense, as signifying a 
house or building,?® in its original, proper, and legal 
provided it be of a per- 
manent nature, that may be holden,'® or anything 
which is the subject of tenure,!7 so as to create a 
“tenancy” in the feudal sense of the word,t® whether 
it be substantial and sensible or of an unsubstantial 
and ideal kind.1® The term includes every species of 
realty,?° both-corporeal and incorporeal.?? 
braces not only what may be inherited but what may 


[§ 28] 3. Tenements.?” 


sense it signifies everything, 


be holden,?” and not only lands 


rights, such as rents, commons, and the like,?* as well 
as a profit a prendre;** but it is essential that a tene- 
ment shall have the quality of permanence.”°® 
is authority that offices and franchises are included 
under the term;?® but generally public offices are 
not even regarded as property,?* and it has been held 


8. Webb v. American Asphaltum 
~ Gov 157° Bed. 203,205, 184 CCA 

Madison v. Octave Oil Co., 154 
Cal. "68, 99 P1716, 178. 

9. Mills v. St. Clair County, 7 Ill. 
197, 229. 

10. Chelsea Waterworks v. Bow- 
ley, 17 Q. B. 358, 361, 79 ECL 358, 117 
Reprint 1316. 


11. Langmaid v. Mickle, 16 Ont. 
111, 114. ‘ 
12. Defined generally see Tene- 


ment [38 Cyc 180]. 

13. Ill.—Lenfers v. Henke, 73 Ill. 
405, 24 AmR 268. 

Mo.—Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 
125 SW 486, 20 AnnCas 1072. 

N. Y.—Canfield v. Ford, 28 Barb. 
336. 


Pa.—In re Meason, 4 Watts 341. 
S. C.—Keller v. Pagan, 54 S. C. 255, 
32 SH 353. 


14. In re Handley, 208 Pa. 388, 57 
A 755. 
15. Iowa.—Oskaloosa Water Co. v. 


84 
17 


Oskaloosa Bd. of Equalization, 
Towa 407, 51 NW 18, 15 LRA 296. 

Mass.—Sacket v. Wheaton, 
Pick wl O3> ELS: 

Mo.—Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 
125 SW 486, 20 AnnCas 1072. 

N. Y.—Musgrave v. Sherwood, 23 
Hun 669, 60 HowPr 339. 

Okl.—Hughes v. Milby, etc., Coal, 
ete., Co., 127 Okl. 30, 259 P 559. 

Pa. e Meason, 4 Watts 341. 

16. Conn.—Mitchell v. Warner, 5 
Conn. 497, 

Til. __Thenfers v. Henke, 73 Ill. 405, 
24 AmR 263. 

Iowa.—Oskaloosa Water Co. v. Os- 
kaloosa Bd. of Equalization, 84 Iowa 
407, 51 NW 18, 15 LRA 296. 

Mass.—Sacket v. Wheaton, 17 Pick. 
03. 

Mo.—Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 
125 SW 486, 20 AnnCas 1072. 

N. Y.—Musgrave v. Sherwood, 23 
Hun 669, 60 HowPr 339; Peo. v. Kel- 
Sey, 38 Barb. 269, 14° AbbPr’ 372; 
Kavanaugh v., Cohoes Power, etc., 
Corp., 114 Misc. 590, 187 NYS 216. 

N. D.—Sox v. Miracle, 35 N. D. 458, 
160 NW 716. 

etce., Coal, 


ete. Coy; 127%, @Okl- 30,259 .P) 559) 
Pa.—In re Meason, 4 Watts 341. 
S. C.—Keller v. Pagan, Bye WaSEE Gh 

255, 32 SH253. 

[a] Toll bridge is a tenement. 

re Meason, 4 Watts (Pa.) 341. 
[b] Wharf or pier reclaimed from 

tidewater by embankment or by rais- 

ing the bottom with stone, earth, or 


In 


PROPERTY 


While some- 


seized.°° 


It em- 


but incorporeal | ty.” 


There | that kind.’’37 


other material, is a tenement since it 
is so permanent that it becomes a 
part of the soil and freehold itself. 
Peo. v. Kelsey, 38 Barb. (N. Y.) 269, 
14 AbbPr 372. 

17. Orehard ” v: Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 
125 SW 486, 20 AnnCas 1072. 

{a] Tenure under the ancient and 
modern English law see 2 Blackstone 
Comm. pp 59-101; 3 Kent Comm. pp 
foe And see Tenure [388 Cyc 

18. Field y. Higgins, 35 Me. 339; 
Sox v. Miracle, 35 N. D. 458, 160 NW 
716; 3 Kent Comm. p 401. 

19. Mitchell v.. Warner, 5 Conn. 
497; Lenfers v. Henke, 73 Ill. 405, 24 
AmR 263: Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 
125 SW 486, 20 AnnCas 1072; In re 
Meason, 4 Watts (Pa.) 341; 2 Black- 
stone Comm. p 17. 


20. In re Handley, 208 Pa. 388, 57 
A155; 

21. In re Handley, supra. 

22. Musgrave v. Sherwood, 23 


Hun (N. Y.) 669 note, 60 HowPr 339; 
Pond v. Bergh, 10 Paige (N. Y.) 140. 

23. New York v. Mabie, 13 N. Y. 
151, 64 AmD 538; Canfield v. Ford, 28 
Barb. (N. Y.) 3386; Musgrave v. Sher- 
wood, 23 Hun (N. Y.) 669, 60 HowPr 
339; Sox v. Miracle, 35 N. D. 458, 160 
NW 716; In re Meason, 4 Watts (Pa.) 
341; 2 Blackstone Comm. p 17. 

24, Vaughan R. Co. v. Clary, 15 
BueGs 9: 
Cee a prendre see Easements §§ 
Mitchell v. Warner, 5 Conn. 


“26, Thompson v. Peo., 23 Wend. 
(N. Y.) 5387, 584 [quot 2 Blackstone 
on p 17]. And see Franchises § 
9: 


27. See Officers § 28. 
28. See Franchises § 29, 
29. Orchard v. Wright-Dalton- 


Bell-Anchor Store Co., 225 Mo. 414, 
125 SW 486, 20 AnnCas 1072; Gibson 
Meee eae SiN... 465, 631) Am, D 
Land see supra §§ 23-27. 
Real property see supra §§ 19-21. 


30. Field v. Higgins, 35 Me. 339. 
31. Orchard vy. Wright- Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 


125 SW 486, 20 AnnCas 1072; New 
York v. Mabie, 18 N. Y. 151, 159, 64 
AmD 538; Peo. v. Westervelt, 17 
Wend. (N. Y.) 674 [aff 20 Wend. 416]. 

[a] Term for years in lands is not 
in law a tenement. New York v. Ma- 
bie, 13 N. Y. 151, 64 AmD-5388. Con- 
tra Merry v. Hallett, 2 Cow. (N. Y.) 
497, infra note 32 [c]. 


that a franchise is not a tenement.?8 
the word “tenement” is said to be used exclusively 
with reference to lands or what is usually denominat- 
ed “real property,”?® and in its legal sense has been 
held to mean an estate in land or some estate or 
interest connected with, pertaining to, or growing 
out of, the realty, of which the owner might be dis- 
In this sense the term has been held to im- 
port at least an estate or freehold;*+ but there is al- 
so authority to the contrary.*? 

[§ 29] 4. Hereditaments—a. In General. Although 
there is authority that the word “hereditament” is 
not so strong a word as “tenement,’?* the term is 
generally considered to be more comprehensive than 
either “land” or “tenement,”?+ and has been declared 
to be almost as comprehensive a term as 
It is said to be the most comprehensive term 
of description applicable to real estate,?® being, ac- 
cording to Lord Coke, “the largest word of all in 
The term includes every species of 
realty,*® both corporeal and incorporeal.®® 
cludes both lands and tenements,*® and generally 
everything which is capable of being. inherited,** 


[§§ 27-29 


In this country 


“oroper- 


It in- 


82. Miller v. Benton, 55 Conn. 529, 
13 A 678; Merry v. Hallet, 2 Cow. 
(N. Y.) 497; Hughes v. Milby, etc., 
Coal, ete; Co: 127 Okl2}807 1259) P5595 
Marmet Co. v. Archibald, 37 W. Va. 
778, 17 SE 299. 

{a] Property held by tenant is a 
tenement. Hughes v. Milby, etce., 
Coal, ete2Cor, (827 OKN30, 2259 ePsb59> 
Marmet Co. v. Archibald, 37 W. Va. 
778, 17 SE 299. 

[b] Leased room is a tenement. 
els v.. Benton, 55 Conn. 529, 13 A 

{c] Term for years is a tenement. 
Merry v. Hallet, 2 Cow. (N. Y.) 497. 
Contra New York vy. Mabie, 13 N. Y. 
151, 64 AmD 538, supra note 31 ae 

33. Per Lord Kenyon, C. 
Doe v. Allen, 8! T. R. 497, 503, "101 
Reprint 1510 (“It is not so strong a 
word as tenement; it is merely a de- 
scription of the thing itself, and. not 
of the quality of it, or the interest 


ahavemhey Ng 

34. Owens v. Lewis, 46 Ind. 488, 
15 AmR 295; Nellis v. Munson, 108 
N.Y. 458, 458, 15 NE 739; Canfield 


v. Ford, 28 Barb. (N. Y.) 336. 

“Thus it is said by elementary 
writers, that the word hereditaments 
is more extensive in its signification 
than land or tenements, and signifies 
anything capable of being inherited.” 
Nellis v. Munson, supra. 

35. Moore v. Sharpe, 91 Ark. 407, 
121 SW 341, 23 LRANS 937; Sox v. 
Miracle, 35 N. D. 458, 160 NW 716. 


36. In re Handley, 208 Pa. 388, 57 
AC TB. 
37. Coke Litt. 6a [quot New York 


ee 13 N. ¥. 151, 159, 64 AmD 


38. In re Handley, 208 Pa. 388, 57 
ANTS 5D: 

39. In re Handley, supra. 

40. Owens v. Lewis, 46 Ind. 488, 


15 AmR 295; Ralston Steel Car Co. 
v. Ralston, 112 Oh. 306, 147 NE 513, 
39 ALR 334; 2 Blackstone Comm: 


D ob. 

41. Ark.—Moore v. Sharpe, 91 
Pre 407, 121 SW 341, 23-LRANS 
Of v. Warner, 5 Conn. 

Ind.—Owens v. Lewis, 46 Ind. 488, 
15 AmR 295. 

- Iowa.—Oskaloosa Water Co. v. Os- 
kaloosa Bd. of Equalization, 84 Iowa 
407, 51 NW 18, 15 LRA 296. 

Mo.—Orchard v. Wright-Dalton-~ 
Bell-Anchor Store Co., 225 Mo. 414, 
125 SW 486, 20 AnnCas 1072. 

N. J.—Whitlock v. Greacen, 48 N. 
Aye eae 359, 21 A 944, 

N. Y.—Nellis v. Munson, 108 N. Y. 


——_—_ a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 29-31] 


whether corporeal, or incorporeal, real, personal, or 
mixed.*? So in England the term included heirlooms 
which were mere movables and neither lands nor 
tenements, but by custom descended to the heir.*3 
As applied to real property it includes any estate of 
inheritance.*4 There is authority that the term does 
not include estates less than those of inheritance, 
such as estates for years,*> but it has been held to 
include a right which amounts to an interest in 
lands;** and the term has also been extended,to in- 
clude leaseholds.47 

Classes. Hereditaments are of two kinds, cor- 
poreal and incorporeal.*§ 

[§ 30] b. Corporeal Hereditaments. Corporeal 
hereditaments consist wholly of substantial and per- 
manent objects*® such as affect the senses,®° and may 
be seen and handled by the.body,®* or the substance, 
which may be always seen, always handled.®? Cor- 
poreal hereditaments may be comprehended under 
the general denomination of land only,®* and are con- 
fined to land.®# Thus coal, stone, and other like ma- 
terials constitute an essential part of the land itself 
and are corporeal hereditaments,®> as is standing 
timber,°° and a cave.°* 

453, 15 NE 739; New York v. Mabie, 
13 N. Y. 151, 64 AmD 538; Canfield v. 
Ford, 28 Barb. 336; Canal Comrs. v.| 538. 
Peo., 5 Wend. 423; McNabb v. Pond, 46. 
4 Bradf. Surr. 1. [1892] 1 Q. B. 

N. D.—Sox y. Miracle, 35 N. D. 458, | 416]. 
160 SW _716. [a] 

Oh.—Ralston Steel Car Co. v. Ralis- 


ton, 112 Oh. 306, 147 NE 513, 39 ALR 
334. 
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125 SW 486, 20 AnnCas 1072; 
York v. Mabie, 13 N. Y. 151, 64 AmD 6l. 


Metropolitan R. Co. v. Fowler, 62. 
165 faft [1393] AVC: 


Thus, where a railroad com- 
pany was authorized by a special act 
to construct an underground railroad, 
and the act provided that with re- 


(50: Cx far 


As distinguished from incorporeal heredita- 
ments,°* corporeal hereditaments are said to be the 
substance which may always be seen or handled,°® 
while incorporeal hereditaments are a sort of acci- 
dents which inhere in, and are supported by, that 
substance and exist only in idea and abstracted con- 
templation.®® Thus a railroad franchise is an in- 
corporeal hereditament, as distinguished from land 
which is a corporeal hereditament.*+ 

[§ 31] c. Incorporeal Hereditaments. An incor- 
poreal hereditament is a right issuing out of a thing 
corporate, whether real or personal, or concerning, 
or annexed to, or exercisable within, the same,®? and 


1s sometimes termed “incorporeal real property.’’®? 


Incorporeal hereditaments are not of sensation,®# 
can neither be seen nor handled,®* and can exist only 
in contemplation.®*® Their existence is merely in idea 
and abstract contemplation,®* although their effects 
and profits may be frequently objects of our bodily 
senses.°S They comprise inheritable rights which 
are not of a corporeal nature,®® although they are, 
by their use, annexed to corporeal things, and are 
rights issuing out of them or concerning them.7° An 
incorporeal hereditament is not the land or thing 


31 text and notes 66, 67. 

Gibbs v. Drew, 16 Fla. 147, 26 
AmR 700. 

In re Christmas, 33 Ch. D. 332; 
2 Blackstone Comm. p 20. 

[a] Other definitions are: (1) “A 
right issuing out of a thing corpo- 
rate, whether real or _ personal.” 
Simonds v. Humacao Registrar, 22 
Porto Rico 567, 571 [cit Cyc]; Walk- 


New 


4 Pa.—Rash’s Hst., 2 Pars: Eq. Cas. 
60. 
S. C.—Ex p. Leland, 10 S. C. L. 460; 
Barton v.-Rushton, 4 8. C. Eq. 373. 
Tenn.—Dunlap v. Gibbs, 4 Yerg. 


Eng.—Lloyd v. Jones, 6 C. B. 81, 60 
ECL 81, 136 Reprint 1182. 

[a] Condition the benefit of which 
may descend to a man from his an- 
cestor is said to be a “hereditament.” 
Barton v. Rushton, 4 S. C. Eq. 373. 

{b] Right of drainage being an 
easement which is inheritable is a 
hereditament. Nellis v. Munson, 108 
ING OYA fo pe omNEE E39) 

42. Ark.—Moore v. Sharpe, 91 Ark. 
407, 121 SW 341, 28 LRANS 937; 
Cloyes v. Beebe, 14 Ark. 489. 

Mo.—Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 
125 SW 486, 20 AnnCas 1072. 

N. Y.—New York v. Mabie, 13 N. Y. 
151, 64 AmD 538; Canfield v. Ford, 


28 Barb. (N. Y,). 336; Canal Comrs. 
v. Peo., 5 Wend. (N. Y.) 423 Mc- 
Nabb v. Pond, 5 Bradf. Surr. (N. 
BYE) gills ; 

N. D.—Sox v. Miracle, 35 N. D. 458, 
160 NW 716. 

Pa.—Rash’s Est., 2 Pars. Eq. Cas. 
160. 

Eing.—Lioyd v. Jones, 6 C. B. (81; 


GOMECE a Si. 136 Reprint abs 2i.2 
Blackstone Comm. p 17. 
43. Mitchell v. Warner, 5 
497; 2 Blackstone Comm. p 17. 
44. Orchard v. Wright-Dalton-Bell- 


Conn. 


Anchor Store Co., 225 Mo. 414, 125 
SW 486, 20 AnnCas 1072; Canfield v. 
Ford, 28 Barb. (N. Y.) 336; Moor v. 


Denn, 2 B. & P. 247, 126 Reprint 1263 
[rev 1 B. & P. 558, 126 Reprint 1063, 
and aff 5 T.’R. 558, 101 Reprint 312]. 

[a] Settled sense of word is to de- 
note such things as may be the sub- 
ject matter of inheritance, but not 
the inheritance itself, and it cannot 
therefore, by its own intrinsic force, 
enlarge an estate prima facie a life 
estate into a fee. Moor v. Denn, 2 B. 
& P. 251, 126 Reprint 1263 [rev1B. & 
P. 558, 126 Reprint 1063, and aff 5 T. 
R. 558, 101 Reprint 312]. 

45. Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 


spect to any land which was the road- 
way or footway of any street the 
company should not be required 
wholly to take that land or any part 
of the surface thereon, but might ap- 
propriate and use the subsoil and un- 
der surface, and the company, to con- 
struct a tunnel under a roadway, re- 
moved the subsoil and built an arch 
in brickwork, the interest of the com- 
pany in the tunnel was a heredita- 


ment. Metropolitan R. Co. v. Fowler, 
ee QF Blobs att {1893 eA. GC: 


gate Tomkins v. Jones, 22 Q. B. D. 
a 

48. Whitlock v. Greacen, 48 N. J. 
Hq. 359, 21 A 944; Nellis v.,Munson, 
LOS IN. (Y¥<-453, 15 NEL 7392 Barton, v. 
Rushton, 4 S. C. Eq. 373; 2 Black- 
stone Comm. p 17. 

49. Pinchin v. London, etc., R. Co., 
5 De G. M. & G. 851, 54 EngCh 667, 
43 Reprint 1101, 1 Kay & J. 34, 69 Re- 
print 358; 2 Blackstone Comm. p 17. 

{a] Another definition.—‘‘Substan- 
tial permanent objects which may be 
inherited.” Black L. D.; Bouvier 
L. D. 
50. Barton v. Rushton, 4 S. C. Eq. 
3 


51. Barton v. Rushton, supra. 
52. Whitlock v. Greacen, 48 N. J. 
Eq. 359, 360, 21. A 944 [cit 2 Black- 
stone Comm, p 19]. 

53. 2 Blackstone Comm. p 17. 

54. Whitlock v. Greacen, 48 N. J. 
Eq. 359, 360, 21 A 944 [quot 3 Kent 
Comm. p 401]; Sox v. Miracle, 35 
N. D. 458, 160 NW 716; Tomkins v. 
Jones, 22 Q. B. D. 599; Rex v. Shrews- 
bury, 3 B. & Ad, 216, 23 ECL, 58, 110 
Reprint 80. 

55. Federal Oil Co. v. Western Oil 
Co., 112 Fed. 373: [aff 121 Fed. 674, 
57 CCA a2. 

56. Walters v. Sheffield, 75 Fla. 
505, 78 S 539. 

Sian Cosi: Colossal aCavern) Co, 
210 Ky. 612, 276 SW 540. 

58. Incorporeal hereditaments see 
infra. § 31. 

59. See supra text and note 52. 

60. Whitlock v. Greacen, 48 N. J. 
Eq. 359, 360, 21 A 944 [quot 2 Black- 
stone Comm. p 20]. And see infra § 


er v. Daly, 80 Wis. 222, 227, 49 NW 
812 [both quot 2 Blackstone Comm. 
p 20]. See Heller v. Lutz, 254 Mo. 
704, 164 SW 1238, 124, LRA1915B 191 
[eit Cyc]; Sox v. Miracle, 85 N. D. 
458, 160 NW 716; White v. Marshall, 
16 S. C. L. 122 (all to same effect). 
(2) “Anything, the subject of prop- 
erty, which is inheritable, and not 
tangible or visible.” Cyclopedic L. D. 

{b] Incorporeal hereditament is 
so-called because it is inheritabie but 
not tangible. Slingerland y. Inter- 
national Contracting Co., 43 App. 
Div. 215, 60 NYS 12 [aff 169 N. Y. 60, 
61 NE 995]. 

63. Heller v. Lutz, 254 Mo. 704, 
164 SW 128, LRA1915B 191; Sara- 
toga State Waters Corp. v. Pratt, 227 
N. Y. 429, 125 NH 834; Nellis v. Mun- 
son, 108 N. Y. 453, 15 NE 739. 

[a] ‘Incorporeal real property is 
defined to be a right issuing out of or 
annexed to a thing corporeal, and 
consists of the right to have some 
part only of the produce or benefit 
of the corporeal property, or to exer- 
cise a right or have an easement or 
privilege or advantage over or out of 
ate Saratoga State Waters Corp. 
v. Pratt, 227 N. Y. 429, 443, 125 NE 


834; Nellis v. Munson, 108 N. Y. 453, 
15 NE 739. 
[b] “An incorporeal property 


right is one issuing out of a thing 
corporate, real or personal, or con- 
cerning, or annexed to, or exercisable 
within, the same.” Heller v. Lutz, 
254 Mo. 704, 710, 164 SW 128, LRA 
POA Bo Ot 

64. Hegan v. Pendennis Club, 64 
SW 464, 23 KyL 861; Barton v. Rush- 
ton, 4 S. ©. Eq. 373. / 

65. Hegan v., Pendennis Club, 64 
SW 464, 23 KyL 861; Barton v. Rush- 
Larals aS AGA Sleals wie), 

66. Hegan v. Pendennis Club, 64 
SW 464, 23 KyL 861; Barton v. Rush- 
Con,.4 S.C. Hide se. 

67. Whitlock v. Greacen, 48 N. J. 
Hq. 359, 21 A 944, 

68. Whitlock v. Greacen, 
And see infra text and note 73 

69. Whitlock v. Greacen, supra. 

70. Whitlock v. Greacen, supra. 


Supra. 
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corporeal, but is something rnerely collateral there- 
to,*+ an invisible and intangible right ;7?_ and it must 
also not be confounded with the profit or thing of a 
corporeal nature which the right may produce.?? 
common law incorporeal hereditaments were said to 
le in grant because, livery being impossible, they 
would pass by a simple deed or grant; 
being necessary to the transfer of corporeal heredita- 
ments, they were said to lie in livery;‘* but this dis- 
tinction has long since been abolished, even in Hng- 
There were ten principal incorporeal here- 
ditaments known to the ancient English law, namely: 
(3) Commons. 


land.*® 


(1) Advowsons. 

Ways. (5) Offices. 
(8) Corodies or pensions. 
Rents.*° 


(2) Tithes. 
(6) Dignities. 


71. Huston v. Cox, 103 Kan. a3: 172 
P 992; Stone v. Stone, 1) Rie ky4t25s 
inwre, Christmas? 33, Gls. 'D.). 332); 


Blackstone Comm. p 20. 
- 72. Hegan v. Pendennis Club, 64 
Sw 464, 23 KyL 861. 

73.potone ve cotone, 1 RT. 425% 
2 Blackstone Comm. p 20. And see 
supra text and note 68. 

[a] Ilustrations.—(1) An annuity 
is an incorporeal hereditament which 
produces money which is of a cor- 
poreal nature, yet the annuity itself 
is a thing invisible which has only a 
mental existence. 2 Blackstone 
Comm. p 20. (2) A patent right is an 
incorporeal right as distinguished 
from the patented article. Com. v. 
Petty, 96 Ky. 452, 29 SW 291, 16 KyL 
488, 29 LRA 786. 


74. Sox v. Miracle, 35 N. D. 458, 
160-NW 716; 2 Blackstone Comm. p 
317. 

75. 1 Washburn Real Prop. (6th 
ed) § 49. 

76. 2 Blackstone Comm. p 21. 

[a] Advowsons: (1) Generally see 
2C. J. p 296; 2 Blackstone Comm. p 
21. (2) Held hereditaments. Cromp- 
ton v. Jarratt, 30 Ch. D. 298; West- 


failing v. Westfailing; 3 Atk. 460, 26 
Reprint 1064. 


[b] Annuities.—See Annuities §§ 
1-7. 
{c] Commons.—See Commons 12 


Cc. J. p 206; Common Lands 8§ 1-18. 

{[d] Corodies.—See Corody 13 C. 
J. p 1238; Pensions § 1. And see 2 
Blackstone Comm. p 40. 

{e] Dignities.—See Dignity of Of- 
fice 18 C. J. p 1038. And see 2 Black- 
stone Comm. p 387. ; 

[f] Franchises.— See Franchises 
§§ 1-4, 27. 

[g] Franchises of forest, chase, 
free warren, and free fisheries.—(1) 
Generally see Fish § 4; Warren [40 
Cyc 494]. And see 2 Blackstone 
Comm. pp 36, 39. (2) A privilege of 
shooting on land has been held not 
to be a hereditament. Dayrell v. 
Hoare, 12. A. & EB. 356, 40 HCL 67, 113 
Reprint 847. 

{h] Rents.—See Landlord 
Tenant §§ 1037-1051. 

{i] Tithes.—‘‘In some of our Law- 
books [tithes] are briefly defined to 
be an ecclesiastical inheritance, or 
property in the Church, collateral to 
the estate of the lands thereof: But 
in others they are more fully defined 
to be a certain part of the fruit, or 
lawful increase of the earth, beast 
and men’s labour, which in most 
places, and of most things, is the 
tenth part, which, by the law hath 
been given to the Ministers of the 
Gospel, in recompence of their at- 
tending their office.” 6 Jacob L. D. 


and 


p 222. And see 2.Blackstone Comm, 
p 24. 
[i] Ways.—See Way ne Cyc 346]. 
77. 3 Kent Comm. p 402. 
78. 3 Kent Comm. p 402, 


‘79. Stafford v. Buckley, 2 Ves. 170, 
28 Reprint 111; 2 Blackstone Comm. 


(9) Annuities. 
In the United States there are no such 
rights as advowsons, tithes, dignities, or franchises 
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est.78 
At 


but livery 


(4) 
(7) Franchises. . 
(10) 


p 40; 3 Kent Comm. p 460. 

[a] Personal hereditament. — An 
annuity in fee granted out of the four 
and one-half per cent duties upon 
goods exported from the West In- 
dies is a personal hereditament. 
Stafford v. Buckley, 2 Ves. 170, 28 Re- 
print 111. 

80. Smith v. Floyd, 18 Barb. (N. 
Y.) 522; Western Univ. v. Robinson, 
12 Serge. & R. (Pa.) 29; 2 Blackstone 
eeiom: p 32. And see Common Lands 

“Right of common” 
Common Lands § 1. 

81. Colo.—Wyatt v. Larimer, etc., 
irr’ ICon ls Colou 29836 22 144, 36 
AmSR 280. 

Minn.—Mackey v. Harmon, 34 Minn. 
168, 24 NW 702; Warner vy. Rogers, 
23 Minn. 34. 

N. Y.—MecMillan vy. Lauer, 24 NYS 
951; Wolfe v. Frost, 4 Sandf. Ch. 72. 

Utah.—-Clawson v. Wallace, 16 Utah 
S00 D2 eo: 

W. Va.—McClung v. Sewell Valley 
R, Co., 197 W. Via "685, 1277SE 53) 64 
[cit Cyc]. 

And see Easements § 1. 

[a] Way or right of passing over 
the land of another is an easement 
and an incorporeal hereditament. 
Johnson vy. Lewis, 47 Ark. 66, 14 SW 
466; Hegan v. Pendennis Club, 64 SW 
464, 465, 23 KyL 861; Slingerland Vv. 
International Contracting Co., 43 App. 
Div. 215, 60 NYS 12 [aff 169 N. Y. . 
cuore 995]; Stone v. Stone, 1-R. I. 

[b] Water rights.—(1) The right 
which one has to the use of water 
flowing over his land is identified 
with the realty and is a real or cor- 
poreal hereditament, but the right to 
have the water of a stream or water- 
course flow to or from his land or mill 


defined see 


over the land of another is an ease- 
ment and an incorporeal heredita- 
ment. Cary v. Daniels, 5 Mete. 


(Mass.) 236. (2) The right of an ap- 
propriator of the water of a stream, 
for the purpose of irrigation, to have 
the water flow in the river to the head 
of its ditch, is an “incorporeal here- 
ditament” appurtenant to the ditch 
and coextensive with the owner's right 
to the ditch itself. Rickey Land, etc., 
Co. v. Miller, 152 Fed. 11, 81 CCA 207 
[aff 218 U. S. 25 58, 381 SCt lL, 54°L. sed. 
LO32 i], Seo) AS water right acquired 
by a user of water under a contract 
with a water company, being an ease- 
ment in the ditch, is an incorporeal 
hereditament. Wyatt v. Larimer, 
ete. Lrre Co, 18 Colore29 3533" Peis | 
36 AmSR 280. (4) The word “here- 
ditaments” in L. (1876) e 415, author- 
izing certain corporations formed for 
the purpose of supplying pure and 
wholesome water to villages to ac- 
quire title by eminent domain to 
lands, tenements, and hereditaments, 
includes the right of a mill owner 
to use the waters of the stream as a 
propelling power for his mill, as such 
a right is an incorporeal heredita- 


[§ 31 


of the chase;77 but there are still a number of in- 
corporeal hereditaments which have a present inter- 
Thus, in modern law, incorporeal heredita- 
ments include an annuity,*® a right of common,®°® an 
easement,®! a right to remove coal, minerals, oil, or 
gas from the land,*? rent,8* which is sometimes called 
“incorporeal personal property,”** and a franchise.®® 
An office®® is classified by Blackstone as an incor- 
poreal hereditament,*? on the ground that a man may 
have an estate therein to himself and his heirs as well 
as for life or a term of years;**® but in this country 
no publie office can properly be termed an incor- ” 
poreal hereditament or thing capable of being in- 
herited,8® since the duration of office is regulated by 
constitutional or statutory provisions and is never 
more permanent than during good behavior,®° and it 
seems now to be generally held that a public office 


ment, and therefore such water right 
may be taken on the payment of 
compensation therefor. Stamford 
Bee Co. v. Stanley, 39 Hun (N. Y.) 
424. 
“Easement” defined see Easements 
1 


82. U. S—) 
(2d) 541; Federal Oil Co. v. West- 
ern Oil Co., 112 Fed. 373 [aff 121 Fed. 
674, 57 CCA 428]. 

Ind.—Heller vy. Farley, 28 Ind. A. 
555, 63 NE 490. 

Kan.—White v. Green, 103 Kan. 405, 
173 P 974; Phillips v. Springfield 
Crude_Oil! Cor, 06 Kani1%83i92) rts 
Fees Y.—Canfield v. Ford, 28 Barb. 


Okl.—Woodworth vy. Franklin, 85 
Okl. 27,°204 P 452; 27 ALR’ 590; Rich 
v. Doneghey, 71 Okl. 204, 177 P 86, 
8 ALR 163; Kolachny v. Galtreath, 
26 Okl. 772, 110 P 902, 38 LRANS 451. 

Pa,—Caldwell v. Fulton, 31 Pa. 475, 
72 AmD 760. 

Va.—Clayborn v. Camilla Red Ash 
Coal Co., 128 Va. 383, 105 SH 117, 15 
ALR 946. 

And see Mines and Minerals §§ 562, 
564, 661, 676, 757. 

83. State v. Royal Mineral Assoc., 
182 Minn. 232, 156 NW 128, AnnCas 
1918A 145; Brown v. Brown, 33 N. J. 
BKq. 650; Van Wicklen v. Paulson, 14 
Barb. (N. Y.) 654; Payn v. Beal, 4 
Den. (N. Y.) 405; McRae v. Japhet, 
(Tex. Civ. A.) 269 SW 829 [rev on oth- 
er grounds (Commn. A.) 276 SW 669]; 
2 Blackstone Comm. p 41; 38 Kent 
Comm. p 460. And see Ground Rents 
§§ 2-14; Landlord and Tenant § 1048. 

[a] Unaccrued rents are incorpo- 
real hereditaments. State v. Royal 
Mineral Assoc., 132 Minn. 232, 156 NW 
128, AnnCas1918A 145. 

{b] Royalties.—Royalty retained 
by the lessor in an oil and gas lease 
vesting, in the lessee, title to all roy- 
alties retained by the lessor is an in- 
corporeal hereditament in the nature 
of rental or income. McRae y. Japh- 
et, (Tex. Civ. A.) 269 SW 829 [rev on 
Beer. grounds (Commn. A.) 276 SW 
6 . 

“Rent” defined see Ground Rents § 
1; Landlord and Tenant § 1037. 

84. Van Dyck v. Bloede, 128 Md. 
330, 97 A 630. 

85. Disston vy. State Internal Impr. 
Fund, 75 Fla. 653, 79 S 295; Gibbs v. 
Drew, 16) Ela. 147, 26 AmR 700; Van 
Dyck v. Bloede, 128 Ma. 3.3.0;°9T A 630; 
2 Blackstone Comm. p 3% @©And see 
Franchises § 27. 

tela | hs defined see Franchises 


86. “Office” defined see Officers § 1. 

Bin PPCOY Ves WVELIS! 12) '@al aio sane 
Blackstone Comm. Pp 36. And see Of- 
ficers § 28. 

88. 2 Blackstone Comm. p 36. 

89. Conner v. New York, 5 N. Y. 
285; 3 Kent Comm. p 454. And see 
Officers § 28. 

90. 3 Kent Comm. p 454. And see 
Officers § 28. 3 


ee ee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is not even property.®! The right of the owner of a 
pew in a church is an incorporeal hereditament,°? 
as is a claim to public land under a certificate of 
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location.°? But an assignment of unearned wages 
is not a transfer of an incorporeal right in property 
since it issues out of nothing corporeal.®* 


VII. PERSONAL PROPERTY?®® 


[§ 32] A. In General. The term “personal prop- 
erty” has, in law, a distinct technical meaning,®® 
which relates to the nature of the property itself and 
distinguishes it from real property.2? The term 
has been defined as goods, money, and all other moy- 
ables which may attend the person of the owner 
wherever he may think proper to go,®8 which is the 
definition given by Blackstone of “things personal,”® 
or as goods and chattels.1 The term has also been 
defined as the right or interest which a man has in 
things personal,? or any right or interest which he 
has in things movable,® or the right or interest less 
than a freehold which a man has in realty.* Too, 
the term “personal property” is used to apply both 
to the thing itself and the right or interest of the 
owner therein.® ‘ 

In mercantile sense. “Personal property,” using 
the term in its broad, mercantile sense, is equivalent 
to assets which are capable of manual delivery, and 
of which the title, either legal or equitable, can be 
transferred by delivery.® 

Words ‘personal estate’ in their ordinary and 
constant use, whether among professional persons or 
laymen, mean goods, chattels, securities, and moneys, 
and do not mean land or houses.‘ But this expres- 
sion may be used to indicate private, individual, or 


91. See Officers § 28. 2. 
92. La.—Gamble’s Succe., 23 La. 
Ann. 9. 


Ill.—Jones v. Barmm, 119 Ill. A. 
475 [aff 219 Ill. 381, 75 NE 505]. 
La.—State v. Board of Assessors, 


separate property,® the estate which belongs to some- 
one “personally,’”®. and not to mean personal prop- 
erty as distinguished from real estate.!° 

Personalty. That which is movable;1! that which 
is the subject of perSonal property and not of real 
property.‘2 The term has been employed to indi- 
cate personal property as distinguished from real 
property.12 And it has also been used to deseribe 
various kinds of personal property,'4 as a title 
bond,’ removable fixtures,'!® trees severed from the 
soil,+? slag from an ore smelter,1® and chattel inter- 
ests in real property.?® 

Phrases. The term “personal” property has been 
employed in various phrases: “Personal property 
aye actually acquired,’’?° “personal property 
broker,”?! “personal property of another,’?? ‘“per- 
sonal property used in and about the working of 
the railway.’ 

[§ 33] B. Term Not Confined to Movables. To 
define personal property as consisting of movables, 
is not, even in the sense of things personal, strictly 
accurate,** for there may be personal property of an 
immovable character,?®> such as growing crops,?° 
standing trees, sold but not actually severed from 
the soil,2*7 and buildings and other structures affixed 
to the soil but with the understanding that they are 
value received, to be paid from my 


personal estate,’ means private, in- 
dividual, separate, and not personal 


ne tanence v. Sparrell, 10 Mass. 

323. . 

N. J.—Third Presb. Cong. v. An- 

druss, ial ON. [eds 1325. 

N. Y.—Shaw v. Beveridge, 3 Hill 
26, 38 AmD 616; McNabb v. Pond, 4 
Bradf. Surr. 7. 

Ss. C.—White v. Marshall, 16 S. C. 
Ty 122. 

Vt.—O’Hear v. De Goesbriand, 33 
Vt. 5938, 80 AmD 653; Perrin'v. Grang- 
er, 38 Vt. 101; Barnard v. Whipple, 
29 Vt. 401, 70 AmD 422. 

As real propérty see supra § 20. 

Pews and rights of pew holders in 
general see Religious Societies [34 
€yei74}. ; 

93.. Walker v. Daly, 80 Wis. 222, 
49 NW 812. 

Effect of certificates generally see 
Public Lands § 136. 

94. Heller v. Lutz, 254 Mo. 704, 164 
SW 123, LRA1915B 191. 

95. Cross references: 

Personal effects see Personal § 6. 

Personal estate see Personal § 7. 

Personal rights see Civil Rights 11 C. 

: 799; Constitutional Law §§ 
444-484; Equity § 135; Injunctions 
§§ 430-437; Personal § 15. 

What is personal property for par- 
ticular purposes see cross refer- 
ences supra p 726. A 
96. Matter of Kavanagh, 133 Misc. 

399, 232 NYS 308: 

97. Matter of Kavanagh, supra. 

98. U.S.—Gockstetter v. Williams, 
9 F. (2d) 928, 930 [cit Cyc]; Scho- 
field v. Baker, 212 Fed. 504 [aff 221 
Medva2a hoo, CWA! 320 @ifi'243 Ules: 
114, 87 SCt 333, 61-L. ed. 626) 1]. 

Ala.—Bromberg v. McArdle, 172 
Ala. 270, 55 S 805, AnnCas1913D 855. 

Tll.—Hunt v. Bullock, 23 Ill. 320; 


. Jones v. Barmm, 119 Ill. A. 475 [aff 


218 Ill. 381, 75 NE 505]. 

R. I.—Bullowa v. Gladding, 40 R. I. 
147, 100 A 249, 251, LRAI1917D 832 
eit" Cyel: ‘ 

Tex.—Fidelity-Phcenix F. Ins. Co. v. 
O'Bannon, (Civ. A.) 178 SW’ 7381. 

99. 2 Blackstone Comm. p 16. 

1. State v. Brown, 9 Baxt. (Tenn.) 
53, 40 AmR 81. 


baw Sao Se Ol. 

Md.—Elkton Electric Co. v. Per- 
kins, 145 Md. 224, 125 A 851, 858 [quot 
Cyc]. 

Mont.—Wilson vy. Harris, 21 Mont. 
374, 54 P 46. 

Utah.—Reese  v. 48 
Utah 238, 156 P 955. 

Bouvier Li D. 

[a] Chattel may be snbject of dis- 
tinct property held by several per- 
sons.—One may have the right to 
possession or use, or both, while an- 
other holds the legal title to the cor- 
poreal thing, subject to the interest 
of the possessor. The one has the 
special, and the other the general, 
ownership. The one has the right 
to the chattel, and the other has an 
interest in it, but the right or interest 
of each is his personal property. 
Wilson v. Harris, 21 Mont. 374, 54 P 
46. 

3. Jones v. Barmm, 119 Ill. A. 475 
[aff 217 Ill. 381, 75 NE 505]; Elkton 
Electric Co. v. Perkins, 145 Md. 224, 
125 A 851, 858 [quot Cyc]; Fishburn 
v. Londershausen, 50 Or. 368, 92 P 
1060, 14 LRANS 1234, 15 AnnCas 975; 
Bouvier L. D. : 

Movables see supra § 14. 

4 Jones v. Barmm, 119 Ill. A. 475 


Qualtrough, 


[aff 217 Ill. 381, 75 NE 505]; Elkton 
Electric Co. v. Perkins, 145 Md. 224, 
Bouvier 


125° A 851,858 [quot Cyc]; 
IUD 


Chattels real see infra § 37. 

ele OIC Genvmellev lose ds eNom Vipera Oy 

6. Conner v. Root, 11 Colo. 183, 17 
1246 FYB 

ior Le. Bruckman, £95: Pa. 363, 
45 A 1078. 

8. Saugerties First Nat. Bank v. 
Euiribut, 22: lun GN. Ys). 3.0. 

9. Saugerties First Nat. Bank y. 
Hurlbut, supra. 

10. Saugerties First Nat. Bank v. 
Hurlbut, supra. 

{a] Thus ‘personal estate,” as 
used in the following note: “On de- 
mand I promise to pay to the order 
of the First National Bank of S. $700.- 
00 at the First National Bank of §., 


property, as distinguished from real 
estate. Saugerties First Nat. Bank 
v. Hurlbut, 22:Hun €N..Y.) 310,311. 


11. Bouvier L. D. 
12. Bouvier L. D. 
13. Bagley v. Columbus Southern 


R. Co., 98 Ga. 627, 25 SE 638, 58 AmSR 
325, 34 LRA 286; Peugh'v. McKinney, 
(Mo. A.) 211 SW 838; Lancaster v. 
Southern Ins. Co., 153 N. C. 285, 69 
SE 214, 138 AmSR 665. 

14. See cases infra notes 15-19. 

15. Copeland v., Pyles, 25 Ga. A. 

Laundry vy. 


95,102 SE 552. 

16. Monarch West- 
brook, 109 Va. 382, 68 SE 1070. 

17. Thomas v. Merrill, 169 N. C. 


623, 86 SE 593. 

18. Manson v. Dayton, 153 Fed. 
258, 82 CCA 588. And'see infra § 36. 

‘19. (Duff v Weaton, 33 OE 2n 174 
P 291, 42 LRANS 472, 

Chattel interests see infra § 37. 

20. Sohland v. Baker, (Del.) 141 
A 277, 284, 58 ALR 693. 

21. Ex p. Stephan, 170 Cal. 48, 148 
P 196, AnnCas1916E 617. 


22. Peo. v.' Cain, 7 Cal, A. 1638, 93 
PP LOS del Oece 
23. Re Ottawa, 22 OntWN 598, 599 


[rev 22 OntWN 48]. 


24. Primos Chemical Co. v. Fulton 
Steel Corp., 254 Fed. 454, 464 [quot 
Cyc]; Reed v., Johnson, 14 TM, 257% 
Peo. v. Holbrook, 13 Johns. (N. Y.) 
90. 

25. Primos Chemical Co. v. Fulton 
Steel Corp., 254 Fed. 454, 464 [quot 
Cyc]; Anne Arundel County v. Balti- 


more Sugar Refining Co., 99 Md. 481, 
58 A 211; Hardeman y. State, 16 Tex. 
A. 1, 49 AmR 821. 

26. Primos Chemical Co. v. Ful- 
ton Steel Corp., 254 Fed. 454, 464 [quot 
Cyc]; Reed v. Johnson, 14 Ill. 257; 
Hardeman vy. State, 16 Tex. A. 1, 49 
AmR 821. And see infra §§ 86, 44, 

27. Primos Chemical Co. v. Fulton 
Steel Corp., 254 Fed. 454, 464 [quot 
Cyc]; Kingsley v. Holbrook, 45 N. 
H. 318, 86 AmD 173; Warren v. Le- 
Yand, 2 Barb: GN. Yo) 6i8e) Andasee 
infra § 46. 
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to be removed.?8 


[§ 34] C. As Consisting of Chattels. 
personal may be included under the term “chat- 
tels,”?° which consist of chattels real, and chattels 
personal,®° and the property in which may be either 


in possession or-in action.?? 


[§ 35] D. As Dependent upon Statutory Language 
In some cases the meaning and ap- 
‘personal property” is defined 
by statute,*? and it is also sometimes used in a sense 
different from its proper and technical meaning,®* 
so that its application must be determined by the 


or Construction. 
plication of the term ‘ 


ordinary rules of construction.*4 


defined in a statute is limited to the operation of that 
statute,?® and does not control the interpretation of 
The statutes often ex- 
pressly provide that all property which is not real 
is personal,?? and that personal property includes 
money, goods, chattels, things in action, and evi- 


the term as used elsewhere.*°® 


deneces of debt.?§ 


[§ 36] E. What Constitutes Personal Property— 
Although popularly the term ‘“per- 


1. In General. 


28. Primos Chemical Co. v. Fulton 
Steel Corp., 254 Fed. 454, 464 [quot 
Cyc]; Curtiss v. Hoyt, 19 Conn. 154, 
48 AmD 149; Handforth v. Jackson, 
150 Mass. 149, 22 NE 634. 

29. U.S.—Gockstetter v. Williams, 
9 F. (2d) 354, 356 [quot Cyc]. 

Hi—Brownell v. Dixon, (37711. 1975 


Reed v. Johnson, 14 Ill. 257; In re 
Teeple, 196 Ill. A. 378; Jones _v. 
Barmm, 119 Ill. A. 475 [aff 2a 


od. ToeNE 5051. 
Miss.—Hattiesburg First Nat. Bank 
Vv. Pllison, 135 Miss. 42; 99 S 573. 


N. H.—Fling v. Goodall, 40 N. H. 
208. 

N. Y.—Peo. v. Holbrook, 13 Johns. 
90. 


Or.—Fishburn v. Londershausen, 50 
Or. 363, 92 P 1060, 14 LRANS 1234, 
15 AnnCas 975. 

Wis.—Gibson v. Gibson, 43 Wis. 23, 
28 AmR 527. 

2 Blackstone Comm. p 385. 

“Chattel”’ defined see Chattel § 1. 


30. McFadden v. Murray, 32 N. M. 
SGiweoo. 2ow E 899) fext Cyc]; Matter 
of Althause, 63 App. Div. 252, 71 NYS 


445 [aff 168 'N. Y. 670 mem, 61 NE 1127 
mem]; 2 Blackstone Comm. p 386. 
“Chattels” defined and classified see 
Chattel §§ 1, 2. 
“Chattels personal” 
Chattel § 2. 
Chattels real see infra § 


defined 
37. 


see 


31. Magee v. Toland, 8 Port. (Ala.) 
36; Adams v. Hackett, 7 Cal. 187; 
Torner v. State,, 1: Oh. St. 422; 2 


Blackstone Comm.'p 389. 

Chose in action see infra §§ 38-42. 

32. See statutory provisions. 

[a] Statutes referred to and ap- 
plied.—Atlanta v. Chattanooga Fdy., 
ete, .Co,, 101 Fed. 900 aft 203 U.S: 
390, 27 SCt 65, 51 LL. ed. 241); Yar- 
brough Bros. Hardware Co. v. Phil- 
lips, 209 Ala. 341, 96 S 414; Eliasberg 
Bros. Mercantile Co. v. Grimes, 204 
Ala. 492, 86 S 56; Holt v. Stollenwerck, 
174 Ala. 213, 56 S:\912) Shannon v. 
Sims, 146 Ala. 673, 40 S 574; Du Bois 
v. State, 50 Ala. 139; In re McCarty, 3 


Alaska 242; Peo. v. Sheik, 75: Cal. A. 
421, 243 P 39; Morgan v. Mutual Ben. 
i ins. <Go,,, 16) Cals tAw85, 1116) 885. 


John M. C. Marble Co, v. Merchants’ 
Nat, Bank,’ 15. Cali A.+247, 115" Pe 59; 
Terrace Water Co. v. San Antonio 
Mieht, ete: Co, Calta. 511/82) 562% 
McBryde v. Kala, 6 Hawaii 529; State 
Tax Comrs. v. Holliday, 150 Ind. 216, 
49 NB 14, 42 LRA 826; Aurora Nat. 
Bank v. Black, 129 Ind. 595, 29 NE 
396; Schaff v. Roberts, 113 Kan. 423, 
gl5 P 447; Missouri, ete. R. Co. v. 
Miami County, 67 Kan. 434, 73 P 103; 
State v. Topeka Water Co., 61 Kan. 
547, 60 P 837; Kingman County v. 
Leonard, 57 Kan. 531, 46 P 960, 34 


PROPERTY 


sonal property” 
sense to include only goods and chattels, tangible 
things, the subjects of personal use,?® in its broad 
and general sense it includes everything which is the 
subject of ownership not coming under the denomina- 


All things 


[§§ 33-36 


is used in a somewhat restricted 


tion of real estate;*° and all subjects of property not 


gibles.*? 
The phrase as 


of a freehold nature, nor descendible to the heir at 
law, are personal property.*? 
held to include intangibles as well as tangibles,*? 
but it may sometimes be used to apply only to tan- 
The term has been held to inelude a build- 
ing which has been sold and is being removed,** a 
dam built on another man’s land with his consent,*® 
fish traps,*® an electric power line located on a high- 
way,*’ the mains and pipes of gas and water com- 
panies when laid in streets or on property belonging 
to others,#® office furniture, safes, tables, chairs, and 
desks not attached to the building,*® peat, dry or 
in the process of drying,®® rails not in a fence,*? 


The term has been 


a railway laid upon the land of another,°? the rolling 


LRA 810; Dykes v. Lockwood Mortg. 
Co., 2 Kan. A. 217, 43: P 268; Trimble 
v. Mt. Sterling, 12 SW 1066, 11 KyL 
(27; Smith v. Webb, 11 Minn. 500; 
State v. Barr, 28 Mo. A. 84; Butte 
Electric R. Co. v. Brett, 80 Mont. 12, 
257. P 478s State veDarcy; SL) N: J: Ti. 
140, 16 A 160, 2 LRA 350; Newark 
City Bank v. Newark, 30 N. J. L. 13 
Morgan v. Mutual Ben. L. Ins. Co., 
189 N. Y. 447, 82 NE 438; In re Jones, 
172: N. Y. 575,65 NE, 570) 60 DRA 
Peo. v. Willis, 183 N. Y. 388, 31 

5; Peo. v. Ashworth, 220 App. 
Div. 498, 222 NYS 24; Peo. v. Grifen- 
hagen, 167 App. Div. 572, 152 NYS 
679; Morgan v. Mutual Ben. L. Ins. 
€o.,-119 App. Div. 645, 1049-NYS 185 
[aff 189 N. Y. 447, 82 NE 438]; Peo. v. 
Stevens, 38. Hun 62, 3 N. Y. Cr. 583; 
Hoveye va Blot) 53 No Waasupersiso. 
[rev on other grounds 118 N. Y. 124, 
23 NE 475 State Trust Co. v. Casino 
Co., -18— Mise! 327, “45 NYS 1. Fatt 19 
App. Div. ee 46 NYS 492]; Campbell 


v. Perry, 9 NYS 330; Peo. v. Loomis, 
4 Den. (N. Ge are so UR Worth v. Wright, 
122N. °C. 335, 29 SE 361; Sox v. Mir- 


acle, 35 N. D. 458, 160 NW 716; 
lier v. Smith, 112 Okl. 183, 240 P 708; 
Holmes v. Neill, 96 Okl, 295, 222 P 670; 
Travis v. Dickey, 96 Okl. 256, 222 P 
527; State v. McCray, 15 Okl. Cr. 374, 
177 P 127; Poppleton v. Yamhill Coun- 
Cys Ss. Om sits 2Oue Boo wel 4 4or 
Peo. v. Alcaide, 29 Porto Rico 171; 
Duke v. Hall, 9 Baxt. (Tenn.) 282; 
Mountain State Motor Car Co. v. Solof, 
97 W. Va. 196, 124 SE 824; State v. 
South Penn. Oil Co., 42 W. Va. 80, 24 
SE 688; In re Gunderson, 191 Wis. 557, 
211 NW 791. 

33. Heinrich v. Harrigan, 288 Ill. 
170, 123 NE 3809; Chicago vy. Hulbert, 
118 Ill. 632, 8 NE 812, 59 AmR 400; 
Louisville Gayety Theater Co. v. Ra- 
gan, 186 Ky. 672, 217 SW 929; Sauger- 
ties First Nat. Bank v. Hurlbut, 22 
Hun (N. Y.) 310; Fidelity-Phoenix F. 
Ins: Co. Vv O’ Bannon, (Tex: GivirA.) 


178 SW 731. 

34. Loeber v. Leininger, 175 Ill. 
484, 51 NE 708; Bond v. Martin, 76 SW 
326, 25 Ky 719. 

Statutory construction see Statutes 
[36 Cye 1102-1236]. 

35. Bromberg v. McArdle, 172 Ala. 
270, 55 S 805, AnnCas1913D 855. 

36. Bromberg v. McArdle, supra. 

37. See statutory provisions. 

Property classified as real and per- 
sonal see supra § 14. 

38. See statutory provisions. 

39. Stender v. Stender, 181 Mich. 
648, 148 NW 255. See also In re Gib- 
bons, 224 Pa. 37, 73 A 183 (term may 
be used in restricted sense to denote 
anticle of v personal character). 

U. S.—Ex p. Moore, 6 F. (2d) 
905. “908 keiteCyclk 


stock of a railroad company,°* structures construet- 
ed upon the land of another, but with the understand- 


Ala.—Eliasberg Bros. Mercantile 
Co. v. Grimes, 204 Ala. 492, 86 S 56; 
Boyd v. Selma, $6 Ala. 144, 11 S 393, 
16 LRA 729. 

. Pee see v. Peo., 78 Colo. 589, 243 
a 

Mich.—Stender v. Stender, 181 Mich. 
648, 148 NW 255. 

N. M.—McFadden v. Murray, 32 N. 
M-" 361, 257 P 999) 1001- lquct@Cyed. 

N. Y.—Matter of Althause, 63 App. 
Div. 252, 71 NYS 445 [aff 168 N. Y¥. 
670 mem, 61 NE 1127 mem]. 

Pa.—In re Gibbons, 224 Pa. 387, 73 
A 183. 

Vt.— Bellows v. Allen, 22 Vt. 108. 

41. Reed v. Johnson, 14 Ill. 257. 

42. Endicott v. Multnomah Coun- 
ty2 96 Or: 679,219 0eP. 1109" 

43. Campbell v. Charleston First 
Nat. Bank, 115 S. C. 256,105 SE 413. 

44. Hine v. New Haven, 40 Conn. 


478 : 
penton v. Hill, 44 Me. 92, 69 


Anderson v. Columbia Contract 
Co., 94 Or; 171, 184 P 240, 185 Pi 234° 
7 ALR 658. 

47. St. Paul Electric Co. v. Baldwin 
Piogineersne, Co., 159 Minn. 221, 199 


4s. Ark.—Arkansas Natural Gas 
Co. v. Hope, etc., Road Impr. Dist., 
142 Ark. 351, 218 SW 664. 

Conn.—Guilford-Chester Water Co. 
v. Guilford. 107 Conn. 519, 141 A 880; 
Field v. Guilford Water Co., 79 Conn. 
T.0) JOS GANT2 3. 

Tl. —Shelbyville Water Co. v. Peo., 
140 Ill. 545, 30 NE 678, 16 LRA 505. 

Mo. —Mulrooney We Obear, 171 Mo. 
613, 71 SW 1019. 

N. Y.—Peo. v. Brooklyn Bd. of As- 
sessors, 39 N. Y. 81. 

Tenn.—Memphis Gaslight Co. v. 
State, 6 Coldw. 310, 98 AmD 452. 

Wash.—Dunsmuir v. Port Angeles 
Gas, etc., Co., 24 Wash. 104, 63 P 1095. 

49. Atlantic Safe Deposit, etc., Co. 
v. Atlantic City Laundry Co., 64 N. J. 
Eq. 140, 538 A 212. 


50. Gile v. Stevens, 13 Gray 
(Mass.) 146. 

51. Robertson v. Phillips, 3 Greene 
(Iowa) 220; Fullington vy. Goodwin, 
57 Vt. 641 

52. State v. Mexican GQulteRs Cogs 


Rob. (La.) 513; Empire Steel, ete., Go. 
v. Lawrence, 27 Pa. Super. 620. 
53. Iowa.—Neilson v. lowa Eastern 
ae 51 Iowa 184, 1 NW 434, 33 AmR 
N. Y.—Hoyle v. Plattsburgh, etce., 
R. Co., 54 N. Y. 314, 18-AmR 595; Ran- 
Gant v. Elwell, 52 N. Y. 521, 11 AmR 
Wash.—Canadian Pac. R. Co. v. 
King County, 90 Wash. 38, 155 P 416. 
Wis.—Chicago, ete., R. Co. v. Ft. 
Howard, 21 Wis. 44, 91 AmD 458. 


SS a ie ee ee ee ee ea ee eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 36] 


ing or agreement that they are to be removed or con- 
sidered as personal property,®* and generally things 
which have been annexed to the realty, but which 
may be detached or removed under the law relating 
The term also includes ships,®* ves- 
In addition, the term has been 
held to include goods,*® money,°° gold dust,®! com- 
checks,°? 


to fixtures.®® 
sels,°? arid slaves.°8 


mercial paper,®? certified 


Can.—Toronto R. Co. v. Toronto, 
[1904] AC 809. 

54. Cal—Hogan Lumber Co. v. 
Oakland, 25 Cal. A. 130, 142 P 1084. 

Conn. —Curtiss v. Hoyt, 9 Conn. 164, 
48 AmD 149. 

I11.—Gilkerson v. Brown, 61 Ill. 486. 

Ind.—Sims v. Fletcher Sav., ete. nos, 
(A.) 136 NE 26 [transf 194 Ind. 93 
142 NE 121]. 

Iowa.—Melhop v. Meinhart, 70 Iowa 
685, 28 NW 545. 

Ky. —Freeman v. King, 7 Ky. Op 

Mass.—Handforth vy. Jackson, Piso 
Mass. 149, 22 NE 634. 

Mo.—Brown v. Turner, 113: Mo. 27, 
20 neal 660 

H.—Dame v. Dame, 38 N. H. 429, 
75 oats 195. 

N. Y.—Peo. v. Tax, etc., Comrs., 80 
INS VIR: 

Okl.—Continental Gin Co. v. Sims, 
103) OKI) 191,.229 P 818. 

Tex.—American Cent. Ins. 
Wise, (Civ: A.) 1295 SW 1109. 

Wash. —Page v. Urick, 31 Wash. 601, 
712 P 454, 96 AmsR 924 

Wis.—State v. Bodden, 165 Wis. 243, 
164 NW 1009. 

[a] Wharf built on piles extending 
between the land and a quay wall 
under construction, to be used during 
the construction to pass materials 
‘over, iS personalty and not realty. 
Hogan Lumber Co. v. Oakland, 25 Cal. 
iA. 130, 142 P 1084. 

55. 'U. S.—Western Union Tel. Co. 
v. Burlington, etc., R. Co., 11 Fed. 1, 
3 McCrary 130. 

Ark.—Bemis v. First Nat. Bank, 63 
Ark. 625, 40 SW 127. 

Ind.—Central Trust, ete., Co. v. 
Wallace, 66 Ind. A. 629, 118 NE 593. 

Md.—Anne Arundel County v. Bal- 
timore Sugar Refining Co., 99 Md. 
481, 58 A 211. 

Mass.—Nickels v. Scholl, 228 Mass. 
205, 117 NE 34; Stone v. Livingston, 


COmmave 


222 Mass. 192, 110 NE 297. 
Mich.—Bartlett v. Haviland, 92 

Mich. 552, 52 NW 1008. 
Mo.—McLain Inv. Co. v. Cunning- 


met, 113 Mo. A. 519, 87 SW 605. 
. J.— Cranston v. "Beck, GORING adie ler 
145, “56 A 121, 1 AnnCas 686. 

N. Y.—Davis v. Bliss, 187 N. Y. 77, 
79 NE 851, 10 LRANS 458; Peo. v. 
Wells, 99 App. Div. 455, 91 NYS 283 
faff181.N. Y. 245, 73 NE 961]; Hovey 
vy. Smith, 1 Barb. 372. 

N. C.— Colerain Bank v. Cox, 171 N 
C. 76, 87 SE 967; Lancaster v. South- 
ern Ins. Co., 153 N. C. 285, 69 SE 214, 
138 AmSR 665. 

Pa.—Lemar v. Miles, 4 Watts 330. 

Va—Monarch Laundry v. West- 
brook, 109 Va. 382, 63 SE 1070. 

Wis.—Boscobel v. Muscoda Mfg. Co., 
175 Wis. 62, 183 NW: 963. 

Fixtures ‘generally see Fixtures 26 

Tax Comr., 


p 244 
Mass. 40, 138 NE 708. 

Dis _Atlantic Maritime Co. v. Glou- 
cester, 228 Mass. 519, 117 NE 924; 
Reymolds v. Nielson, 116 Wis. 483, 93 
NW 455, 96 AmSR 1000. 

58. Beaty v. Judy, 1 Dana (Ky.) 
101. And see Slaves [36 Cye 472]. 

59. Brownell v. Dixon, 37 Ill. 197; 
In re Teeple, 196 Ill. A. 378; State v. 
Fontenot, 112 La. 628, 36S 630; Fling 
Vv. Goodall, 40 N. H. 208; Gibson v. 
Gibson, 43 Wis. 23, 28 AmR 527: 

60. U. S.—Gockstetter vy. Williams, 
9 F. (2d) 928; U, S. v. One Machine 
for Corking Bottles, 267 Fed. 501; In 
«e Swanson, 213 Fed. 353. 

Ala.—Bromberg v. McArdle, 172 Ala. 
270, 55 S 805, AnnCasi913D 855; Wil- 
liamson y. Harris, 57 Ala. 40, 29 AmR 
707. 
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of an estate for s 
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drafts,°* notes,°* promissory notes,*7 a voucher for 
the payment of money due,®* credits,°* debts,’° debts 
due,’ evidences of debt, 72 a debt secured by a mort- 
gage,‘® contract rights, 14 contracts for the payment 
of money,*® an award,7® a claim existing in favor 


services rendered,‘’ income-produe- 


ing investments,7® bonds,7? shares of corporate 

checks, 64 | stoeck,8° a beneficial certificate in a trust es- 
Ida.—-Sencerbox v. Omaha First Nat. [ 909. 

Bank, 14 Ida. 95, 93 P 369. 74 Sox v. Miracle, 35 N. D. 458, 

Tll.— Brownell v. Dixon, ant Ill. 197;| 160 NW 716; Farrell v. Davis, 85: Or 


In re Teeple, 196 Ill. A. 37 

Iowa.—Leach  v. Boa Sav. 
Bank, 205 Iowa 114, 213 NW 414, 217 
NW 437, 56 ALR 801. 

Miss.—Hattiesburg First Wat Bank 
v. Ellison, 135 Miss. 42, 99 S 5 

N. Y.—Zimmer v. Miller, 8 we Div. 
556, 40 NYS 886 [aff 154 N. Y. 443, 
48 NE 892]; Matter of Durscheidt, 65 
Hun 136, 19 NYS 973. 
ae —Chileote v. Conley, 36 Oh. St. 

Or.—Fishburn v. Londershausen, 50 
Or. 363, 92 P 1060, 14 LRANS 1234, 15 
AnnCas 975. 

Tex.—Easterling v. Murphey, (Civ. 
A.) 11 SW (2d) 329. 

Wash.—Glenn vy. Glenn, 84 Wash. 
215, 146 P 619. 

Wis. pigeon v. Gibson, 43 Wis. 23, 
28 AmR 527. 

Eng. SE ren v. Swinfen, 29 Beay. 
207, 54 Reprint 606. 


61. In re McCarty, 3 Alaska 242. 

62. Union Bank v. Macleod, 4 
Terr. L. 407. 

63. U.S. v. One Machine for Cork- 
ing Bottles, 267 Fed. 501. 

64 Roll v. Peo., 78 Colo. 589, 243 
F er Union Bank v. Macleod, 4 Terr. 

. 407. 

65. “Morse y. Slason, 116 Vt. 319: 
La Crosse Nat. Bank v. Wilson, 74 
Wis. 391, 43 NW 153. 

66. U. S.—Manning v. Berdan, 132 
Fed. 382. 


Ala.—Boyd v. Selma, 96 Ala. 144, 11 
S 393, 16 LRA 729. 

Cal.—Pacific Trust Co. v. Dorsey, 72 
Cal. 55, 12 P 49; Peo. v. Reed, 70 Cal. 
529, 11 P 676; Quartz Glass, etc., Co. 
v. Joyeé, 27 Cal. A, 523; 150° P 648. 

I1l.—Brownell v. Dixon, 37 Ill. 197; 
In re Teeple, 196 Ill. A. 378. 

Ind.—Bush v. Groomes, 125 Ind, 14, 


24 NB 81. 

Jowa.—Nordyke v. Charlton, 108 
Iowa 414, 79 NW 136. 

Mo.—Cummings v. Cummings, 51 
Mo. 261. 

N. H.—Fling v. Goodall, 40 N. H. 


208. 

N. ¥.—Peo. v. Ogdensburgh, 48 N. 
VE39:0; 

N..C.—State v. Sneed, 121 N. C. 614, 
28 SE 365. 

Wis.—La Crosse Nat. Bank v. Wil- 
son, 74 Wis. 391, 48 NW 153. 

N. W. Terr.—Union Bank v. Mac- 
leod, 4 Terr. L. 407. 

67. Ida.—Meholin v. Carlson, 17 
Ida. 742, 107 P 755, 184 AmSR 286. 

Ill. Wuller v. Chuse Grocery Co., 
241 Ill. 398, 89 NE 796, 1382 AmSR 216, 
28 LRANS 128, 16 AnnCas 522. 

Mo.—Winfrey v. Strother, 145 Mo. 
A. 115, 128 SW 849. 

N. H.—Musgrove v. Goss, 75 N. H. 
208, 72 A 371; Fling v. Goodall, 40 N. 
H. 208. 

Or.—Fishburn y. Londershausen, 50 
Or. 363, 92 P 1060, 14 LRANS 1234, 15 


AnnCas 975. 

68. Walden v. Yates, 111 Miss. 631, 
71S 897. 

69. Bullowa v. Gladding, 40 R. I. 


147, 100 A 249, LRA1917D 832. 
70. Ex p. Moore, 6 EF. (2d) 905. ° 
Ritch v. Talbot, 74 Conn, 137, 


42. 
72. Gockstetter v. Williams, 9 F. 
(2d) 928; Hattiesburg First Nat. Bank 
v. Ellison, 135 Miss. 42, 99S 573; Fish- 
burn v. Londershausen, 50 Or. 363, 92 
P 1060, 14 LRANS 1234, 15 AnnCas 


IED + Gibson v. Gibson, 43 Wis. 23, 28 
AmR 527. 
73. BP. T. McDermott, Inc. v. Law- 


yers Mortg. Co., 232 N. Y. 336, 183 NE 


213, 161 P 94, 703. 

[al Executory land contract for 
the purchase of school lands is per- 
sonal property. Sox v. Miracle, 35 
N. D. 458, 160 NW 716. 


aie Peo. v. Ogdensburgh, 48 N. Y. 
[a] Moneys due upon contracts for 


sale of land are personal estate the 
same as if they were due upon netes 


oF eho Peo. v. Ogdensburgh, 48 N. 
‘76. Murphy v. Hirschman, 168 App. 


Div. 153, 153 NYS 849; Wendel v. Bin- 
ninger, 132 App. Div. 785, 117 NYS 
616; Matter of Seventh Ave., 59 App. 
Div. 175, 69 NYS 63; New York Cent., 
etc., R. Co. v. Cottle, 102 Misc. 30, 168 
NYS 463 [aff 187 App. Div. 131, 175 
NYS 178 (aff 229 N. Y. 514 mem, 129 
NE 896 mem) ]. 

77. Lappin v. Mumford, 14 Kan. 9. 


78. Curtis’ v. "Osborn; 79 Conn. 555; 
65 A 968. 
79. Wuller v. Chuse Grocery Co., 


241 Ill. 398, 89 NE 796, 132 AmSR 216, 
28 LRANS 128, 16 AnnCas 522; Peo. 
v. Ogdensburgh, 48 N. Y. 390. 
so. U. S.—Franz v. Buder, 11 F. 
(2d) 854; Gundry v. Reakirt, 173 Fed. 
167; McKane v. Burke, 132 Fed. 688. 
Ala.—Oden y. Vaughn, 204 Ala. 445, 


85 S 779; State v. Kidd, 125 Ala. 413, 
28 S 480. 
Cal.—Pacific Nat. Bank v. Western 


PacuR., Cot, Lot Calisto OSmeOmionmont 
LRANS 987, 21 AnnCas 1391; Tregear 
v. Etiwanda Water Co., 76 Cal. 537, 18 
P 658, 9 AmSR 245. 
Colo.—Clark v. O’Donnell, 68 Colo. 


HUD) eS as toa McClaskey v. Lake 
View Min., etc., Co., 18 Colo. 65, 31 
1233 


Fla.—Southern L. Ins., ete., Co. v. 
Cole, 4 Fla. 359. 

Ga.—Hamil v. Flowers, 133 Ga. 216, 
eee 961. 

ll. 5 3 
241 Ill. 398, 89 NE 796, 132 AmSR 216, 
28 LRANS 128, 16 AnnCas 522; Green- 
leaf v. Morgan County, 184 Ill. 226, 
56 NE 295, 75 AmSR 168. 

Ind.—Darnell v. State, 174 Ind. 143, 
90 NE 769; Hasely v. Ensley, 40 Ind. 
A. 598, 82 NE 809. 

Kan.—Abrahams v. Medlicott, 86 
Kian. 206; 129 sR w3'75\03.8) EEVAIN Strdis 7: 
Hunt v. Allen County, 82 Kan. 824, 109 
P 106; Foster-Cherry Commn. Co. v. 
Caskey, 66 Kan. 600, 72 P 268. 

Ma.—Elkton Electric Co. v. Perkins, 
145 Md. 224, 125 A 851, 858 [cit se 
Baltimore v. Allegany County, 99 M 
1, 57 A: 6382. 

Mass.—Bellows Falls Power Co. v. 
Com., 222 Mass. 51, 109 NE 891, Ann 
Cas1916C 834. 

Mich.—Thrall v. Guiney, 141 Mich. 
392, 104.NW 646, 1138 AmSR 528. 

Minn.—Puget Sound Nat. Bank vy. 
Mather, 60 Minn. 362, 62 NW 396. 

Miss.—Adams v. Bullock, 94 Miss. 
27, 47S 527, 19 AnnCas: 165. 

Mo.—Addis v. Swofford, 180 SW 548; 
Koelling v. Citizens’ Bank, (A.) 237 
SW 176 [judgm quashed 296 Mo, 636, 
247 SW 411]. 

Nev.—Page v. Walser, 43 Nev. 422, 
187 P 509. 

N. J.—Trenton v. Standard F. Ins. 
CO. TON. J. las Tl, 13 Ay 60638 Trenton 
v. Standard F, Ins. COs sl OmINemrmeas 
79, 268, AAD, Latiotie iN. dev wonieuic 
A 606]. 

N. Y.—In re Jones, 172 N. Y. 575, 65 
NE 570, 60 LRA 476; In re Fitch, 160 
N. Y. 87, 54 NE 701; Asdtna Ins. Co. Vv. 
New York, 153 N. Y. 331, 47 NE 593; 
Peo. v. Grifenhagen, 167 App. Div. 572, 
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tate! the interest of one of several purchasers of 
real property conveyed to a trustee to sell and divide 
,°? a liquor tax certificate,*? franchises, ** 
a mortgage,®° the interest of a mortgagee in a mort- 
Sage,*® the proceeds of a life insurance policy,*? 
wages,®® royalties,*® and past-due rent;°° but unae- 
erued rents are not personal property.®! 
certificate, while it symbolizes the right to acquire 
land, is in itself personal property,®? as is an unlo- 
A title deed is personal 
property,°* although it is so connected with, and es- 
sential to, the ownership of the realty that it de- 
Land scrip is also personal 
property,®® but, unlike an ordinary deed, it has a 
Too, improvement claims 


proceeds 


eated land certificate. 


seends to the heir.®® 


market value in itself.97 


' 152 NYS 679; Matter of Osborne, 153 
App. Div. 312, 138 NYS 18 [moda on 
other grounds 209 N. Y. 450, 103 NE 
tee 823, 50 LRANS 510, AnnCas1915A 

98 


a ae v. Ashe County, 90 N. 
H on 

Okl.—Haynes v. Brown, 18 Okl. 389, 
89 P 1124. 

R. I.—Dyer v. Osborne, 11 R. I. 321, 
23 AmR 460. 

W. Va.—Lipscomb v. Condon, 56 W. 
Va. 416, 49 SE 392, 107 AmSR '938, 67 
LRA 670. 

Nature and status of corporate 
steck in general see Corporations §§ 
509-513. 

Shares as personal property gener- 
ally see Corporations § 510. 

81. Elkton Electric Co. v. Perkins, 
145. Md. 224, 125 A 851. 

82. John M. C. Marble Co. v. Mer- 
chants’ Nat. Bank, 15 Cal. A. 347, 115 
2859. 

83. Bachmann-Bechtel 
Co. v. Gehl, 
NYS 807; 


Brewing 
154 App. Div. 849, 139 
Peo. v. Durante, 19 App. 
Div. 292, 45 NYS 1073. 

84. Consolidated Gas Co. v. Balti- 
more, 101 Md. 541, 61 A 532, 109 Am 
SR 584, 1 LRANS 263; Adams v. Bul- 
lock, 94 Miss. 27, 47 S 527, 19 AnnCas 
165. 

Franchises as personalty generally 
see Franchises § 30. 

85. Kehlier v. Smith, 112 Okl. 183, 
240 P 708. And see Mortgages § 3. 

86. Baker v. New York Municipal 
R. Corp., 102 Misc. 719, 168 NYS 509 
{aff 181 "App. Div. 9389 mem, 168 NYS 
509]; In ‘re Hart, 187' Wis. 629, 205 
NW _ 386. 

Mortgagee’s interest as personal 
property generally see Mortgages § 3 
text and note 22%. 

87. Murchison v. Murchison, (Tex. 
Civ. A.) 203 SW 423. 

88. Jones.v. Union Pac. R. Co., 84 
Nebr. 121, 120 NW 946. 

In re McCarty’s Est., 3 Alaska 
242; Warren v. Boggs, 83 W. Va. 89, 
97 SE 589. 

90. Autrey v. Autrey, 94 Ga. 579, 
20 SE 431; Strickland v. Thornton, 2 
Ga. A. 377, 58 SE 540; Codman v. 
American Piano Co., 229 Mass. 285, 
118 NE 844; Park Bldg. Co. v. George 
P. Yost Fur Co., 208 Mich. 349, 175 
NW 431. And see Landlord and Ten- 
ant § 1048 

91. State v. Royal Mineral Assoc., 
132 Minn. 232, 156 NW 128, AnnCas 
1918A 145. And see Landlord and 
Tenant § 1048. 

Rent as incorporeal hereditament 
see supra § 31. 

92. Groesbeck v. Bodman, 73 Tex. 
287, 11 SW 322; Porter v. Burnett, 
60 Tex. 220; McLain v. Pate, 58 Tex. 
Civ. A. 500, 124 SW 718; Collins v 
Durward, 4 Tex. Civ. A. 339, 23 SW 
561. 

[a] “Where is a wide difference 
between the mere right to acquire 
land and the land itself afterwards 
acquired by virtue of that right.” 
Collins v. Durward, “4 Tex. Civ. A. 
339, 342, 23 SW 561. 

93. Dodge v. Litter, 73 Tex: 319, 


ace ES ES Ee ES A eS eee ES eS a a Re a a ee 
For later casez, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PROPERTY 


-tured apples,? 


A land 


Fish. 


to a bed marked 


11 SW 331; Wethered v. Boon, 17 
Tex. 143; Morris v. Brinlee, 14 Tex. 
285; Mclain v. Pate, 58 Tex. Civ. A. 


500, 124 SW 718; Phillips v. Palmer, 
56. Tex. Civ, A 9k, 120 SW 911. 

94. Wilson v. Rybolt, 17 Ind. 391, 
79 AmD 486; State v. McCray, 15 
OKI MCre sist Pot. 

95. Wilson v. Rybolt, 17 Ind. 391, 
12 AmD 486; 2 Blackstone Comm. p 


Nelson v. King, 25 Tex. 655. 
Nelson y. King, supra. 
McTeer v. Buttorff, 4 Yeates 


S.—In re Buchanan, 24 F. 


In re Sullivan, 142 Fed. 
at “Gal—Raventas v. Green, 57 Cal. 
oO 

Ill.—Reed v. Johnson, 14 Ill. 257; 
Byerly v. Jones, 184 Ill. A. 314. 

Kan.—Dannefer vy. <Aurand, 106 
Kan. 605, 189 P 371; McClain v. Mil- 
ler, 95 Kan. 794, 149 P 399; Harrod v. 
Burke, 76 Kan. 909, 92 P 1128, 123 
AmSR 179; Mabry v. Harp, 53 Kan. 
393,86 P 743. 

Ky.—Burley Tobacco Growers’ Co- 
op. Assce. v. Carrollton, 208 Ky. 270, 
270 SW 749; Craddock v. Riddles- 
barger, 2 Dana 205; Parham v. 
Tompson, 2 J. J. Marsh. 159. 

Mass.—Com. v. Galatta, 228 Mass. 
308, 117 NB 343. 

Mont.—Power Mercantile Co. v. 
Moore Mercantile Co., 55 Mont. 401, 
177 -P 406. 

Nebr,—Cooper v. Kennedy, 86 Nebr. 
119, 124 NW 11381, 186 AmSR 701, 31 
LRANS 761. 

N. J.—Westbrook v. Eager, 16 N. J. 


Li 81. 

N. Y.—Le Barron vy. Babcock, 122 
N, Y. 158,.25:.NH9253, 19 AmSR 488, 
9° LRA: 625; Stall iv. Wilbur, We N: 
Y. 158; Harder v. Plass, 57 Hun 540, 
11. NYS 226. 

N. C.—Flynt v. Conrad, 61 N. C. 
190, 95 AmD 588; Brittain v. McKay, 
23 N. ©.°265,) 36: AmD 738. 

Okl. —Myers v. Hubbard, 80 Okl. 97, 


194 P 433. 

Pa.—Hershey v. Metzgar, 90 Pa. 
217; Pattison’s App., 61 Pa. 294, 100 
Backenstoss v. Stahler, 33 


AmD 637; 
Pa. 251,75 AmD 592; Bear v. Bitzer, 
Stanbaugh 


eo 553; 


16 Pa. 175, 55 AmD 490; 
v. Yeates, 2 Rawle 161. 
D.—Bjornson Vv. Rostad, 30 S:- D: 
40, 137 NW 567, AnnCasi915A 1151. 
Tenn,—Bennett Vv. W infield, 4 
Heisk. 440. 
Tex.—Hllis v. Bingham, 


(Civ. A.) 
150 SW 602. 

Wis.—Kuehn vy. Antigo, 139 Wis. 
132, 120 NW 823, 181 AmSR 1048. 

Sask.—Gardner v. Staples, 8 Sask. 
L, 149, 21 DomLR 814, 30 WestLR 
860, 8 WestWkly 397. 

[a] Common products of _ soil 
which are treated like ‘personal 
property” are the usual annual crops, 
such as cereals, maize, vegetables, 
and the annual products of perennial 
plants and shrubs. Kuehn v. Antigo, 
139 Wis. 132, 120 NW 823, 131 AmSR 


048. 
[b] Ginseng, of which the root 


have been considered as personal property.®® 
Crops and the like. “Personal property” has been 
held to include growing crops,°® an apple ion ma- 
growing strawberry 
owned by one person but growing upon the land of 
another,‘ nursery stock planted by a tenant,> broom — 
corn slats,® and erude turpentine or “serape.?? 
Electricity, gas, and oil. 
been held to include electricity’ made by artificial 
means,’ oilreduced to possession by being detached 
from the soil,*® and gas, extracted from the earth and 
put into a pipe line.*? 
“Personal property” has been held to in- 
clude fish,!2 and oysters! or clams‘? transplanted 


-4 LRANS 980, 4 AnnCas: 170; 


plants,*? grass 


“Personal property” has 


by stakes. : 


alone has commercial value, and 
which requires seven to fifteen years 
to mature, is not included in the 
term “personal property.’”’ Kuehn v. 
Antigo, 139 Wis. 132, 120 NW 823, 131 


AmSR 1042. 

Stowe crops generally see Crops 
See es 

1. Twin Falls Bank,- etc., Co. v. 


Weinberg, 44 Ida. 332, 257 P 31, 54 
ALR 1527. 
2. Doty v. Quincy, etc., R. Co., 136 
Mo. A. 254, 116 SW 1126. 
3. Cannon v. Mathews, 75 Ark. 
336, 87 SW 428, 112 AmSR 64, 69 LRA 


827. 
Leidy v. Carson, 115 Mo. A. ft, 

90 SW 754; Dayidson v. Osborne, 15 
Mise. 391,,135 NYS 675; Smith v. 
Jenks, 1 Den. (N. Y.) 580 [rev on 
other grounds 1 N. Y. 90]. 

5. Duffus v. Bangs, 122 N. Y. 423, 
25 NE 980. 


6. Holmes v. Neill, 96 Oki. 295, 222 
P 670. 
7. Dickens v. State, 142 Ala. 49, 39 


S 14, 110 AmSR 17; Quitman Naval 
Stores Co. v. Conway, 63 Fla. 253, 58 
S 840; Melrose Mfg. Co. v. Kennedy, 
59 Fla. $12,. 51S 595: Richbours ve 
Rose, 53 Fla. 1738, 44 S 69; Lewis v. 
MeNatt, 65 N. C. 63; Branch v. Morri- 
son) 50 N.C. 16)"69 “Am D "i710: 

“Turpentine, when in the boxes in 
the state to be dipped up, is person- 
alty. It no longer forms a part of the 
tree, but it exists separate from the 
tree, and has been separated by a 
process of labor and cultivation. The 
box, though in the tree, is but a con- 
venient receptacle for the turpentine, 
after it has been extracted or has 
been made to exude from the pores, 
which contained it,,-while in the tree, 
as a part of it. When it ceases to 
be a part of the tree, it necessarily 
becomes a chattel.” Dickens v. State, 
142 Ala. 49, 52, 39 S 14, 110 AmSR IT. 

{a] Crude turpentine in turpen- 
tine boxes in the pine trees in a state, 
to be dipped up, is personal property, 
and the turpentine crop is properly 
classed with fructus industriales, as. 
it requires annual labor and cultiva- 
tion. Quitman Naval Stores Co. v. 
Conway, 63 Fla. 253, 58 S 840; Mel- 
rose Mfg. Co. v. Kennedy, 59 Fla, 312, 
51 S 595; Richbourg v. Rose, 53 Fla, 
173, 44 S 69, 125 AmSR 1061, 12 Ann 
Cas 274. 

8. Terrace Water Co. v. San Anto- 
nio sLight;-ete:, (Co;,; 4) .CalacAs Sidewsa 
P 562; Fickeisen v. Wheeling Elec- 
trical Co.,-67 W. Va. 335,.67 SE. 78s. 
27 LRANS 893. 

9. Hetherington _ v. 
Min:.;) etc.,.,Co.. M0] Colo, ban" 202. ae 
1087. 

10. Nonamaker v. Amos, 73 Oh. 
St. 163,576. NE 949," 112" AmSR 708, 
Car- 
penter v. Shaw, 134 Okl. 29, 272 P 393. 

11. Crystal Ice, etc., Co. v. Marion 
Gas Co., 35 Ind. A. 295, 74 NE 15. 

12. Reese v. Qualtrough, 48 Utah 
23, L156 ee 955. 

13. Peo. v. Morrison, Ae e Ns Me 175, 
86 NE 1120, 128 AmSR 55 

14. Peo. v. Morrison, Nears 


Camp Bird 


Ice and water. “Personal property” has been held 
to include ice on a pond,!*> water impounded and 
reduced to possession,!® water in a ditch,17 fish- 


ponds,*® and water rights.1° 


Manure made in livery stables, or in barns not con- 
nected with farms, or otherwise than in the usual 
course of husbandry, forms no part of the realty on 
which it may be piled, but is regarded as personal 
estate;*° manure resulting from fodder other than 
that grown on the land where it is deposited is per- 
sonal property; and manure dropped in the street 
does not, as in the case of that made in the usual 
course of husbandry upon a farm, become appurte- 
nant to the soil but is to be regarded as personal 


15. Higgins v. Kusterer, 41 Mich.. 
318, 2° NW 13, 32) AmR 160. 


Ice generally see Waters [40 Cyc 
844-846]. 
16. Hagerman Irr. Co. v. MeMurry, 


LONE PN L726 11 36 P: 823% 

[a] Water of natural stream, 
when impounded and reduced to pos- 
session by artificial means, is person- 
al property. Hagerman Irr. Co. v. 
McMurry, 16 N. M. 172, 113 P 823. 

17. Methow Cattle Co. v. Williams, 
€4 Wash. 457, 117 P 239. 

18. Reese v. Qualtrough, 48 Utah 
Oro OR LODO. 

19. Helena Water Works Co. v. 
Settles, 37 Mont. 237, 95 P 838. 

20. Parsons v. Camp, 11 Conn. 525; 
Daniels v. Pond, 21 Pick. (Mass.) 367, 
32 AmD 269; Needham-v. Allison, 24 
INL 3oos colliery Jenks Alo RSs 
137, 32 A 208, 61 AmSR 741. 

21. Taylor v. Newcomb, 123 Mich. 
637, 82 NW 519. 

[a] Thus, where the owner of a 
farm sold it, and leased the barns and 
barnyards thereon of his grantee and 
at the time of the sale there was a 
quantity of hay and straw in the barn 
belonging to the grantor, which he 
fed to his stock on the leased prem- 
ises after the sale, the manure made 
on such premises was personal prop- 
erty belonging to the lessee, as man- 
ure is only a part of the realty when 
it results from a consumption of the 
product grown thereon. TAYVIOY sy, 
Newcomb, 123 Mich. 637, 82 NW 519. 

Manure as real estate see supra 
$2.1. 

22. Haslem vy. Lockwood, 37 Conn. 
500, 9 AmR. 350. 4 

[a] It is to be regarded as aban- 
doned by the owners of the animals 
and belongs to the first person who 
gathers it up. Haslem v. Lockwood, 
87 Conn. 500, 9 AmR 350. 

Conversion or change of character 
see infra § 44. 

23. Personal property as consist- 
ing of chattels see supra § 34. 

24. Cal.—Summerville v. Stockton 
Milling Co., 142 Cal. 529, 76 P 248. 

Ind.—Comer v. Light, 175 Ind. 367, 
93 NE 660, 94 NE 325 [rev (A.) 92 NE 
344]. 

Mass.—Moulton v. Corporation, etc., 
Comr., 243 Mass. 129, 137 NE 297. 

N. M.—McFadden v. Murray, 32 
IN. (M9861) «257% P 999, 1001 [eit Cyc]. 

N. Y.—Matter of Althause, 63 App. 
Div. 252, 71 NYS 445 [aff 168 N. Y. 670 
mem, 61 NE 1127 mem]; Rodack v. 
New Moon Theatre, 121 Misc. 63, 200 
NYS 237. 

f N. C.—Waddell v.. United Cigar 
Stores, 195 N. C. 484, 142 SE 585. 

Okl.—Duff v. Keaton, 33 Okl. 92, 

124 P 291, 42 LRANS 472. 

Pa.—Townsend v. Boyd, 217 Pa. 
386, 66 A 1099, 12 LRANS 1148. 

W. Va.—Harvey Coal, ete., Co. v. 
Dillon, 59 W. Va. 605, 53 SE 936, 6 
LRANS 628. 

pee See Chattels § 2-text and note 
13. iF 

[a] These chattel interests are 
called “real’’ because they issue out 
of, or are annexed to, real estates of 
which they have one quality, namely. 
that of immobility; and “chattels” 


PROPERTY 
property.°? 


erty.2° 
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[§ 37] 2. Chattels Real; Interests in Real Prop- 
Personal property includes chattels real.?4 


These are such as concern or savor of the realty,?° 


because they lack the further qual- 
ity of a sufficient legal indeterminate 
duration. Hyatt v. Vincennes Nat. 
Bank, 113 U. S/'408, “5 ‘SGt 5733/28 Li 
ed. 1009; Putnam v. Westcott, 19 
goons. (N. Y.) 73; 2 Blackstone Comm. 
p 386. 

“Chattel real” see Chattel § 2. 

26. Vinje v. Pagels, 222 Ill. A. 310: 
Zimmerman vy. Dawson, 222 Ill. A. 212; 
‘Taylor v. Taylor, 47 Md. 295; Al- 
lender v. Sussan, 33 Md. 11, 3 AmR 
171; Moulton v. Corporation, etce., 
Comr,,.2:43) Mass. 7295 137 ONE 2975 
Hutchinson v. Bramhall, 42 N. J. Eq. 
372, 7 A 873. ; \ 

[a] At common law chattels real 
included terms for years, wardships 
in chivalry, the next presentation to 
a church, estates by statute-merchant, 
statute-staple, elegit and the like. 2 
Blackstone Comm. p 386. 


27. See Estates §§ 6-20. 
238. U. S.—Lycoming F. Ins. Co. v. 
Haven, 95 U.S: 242, 24 . ed. 473; 


Primos Chemical Co. v. Fulton Steel 
Corp., 254 Fed. 454; HEidman v. Bald- 
win, 206 Fed. 428, 124 CCA 310 [rev 
202 Fed. 968]. 

Ark.—Lenow v. Fones, 48 Atk. 556, 
4 SW 56. 

Cal.—Summerville v. Stockton Mill- 
ing Co., 142)-Cal. 529, 76 P /243;/Guy 
v.. Brennen, 60 Cal. A. 452, 213 P 265. 

ae C.—Bean v. Reynolds, 15 App. 
125. 

Ill.—Bullard v. Suedmeier, 291 Il. 
400, 126 NE 117; Vinje v. Pagels, 222 
Til. A. 310; Zimmerman v. Dawson, 
222 TNA. 212. 

Ind.—Comer vy. Light, 175 Ind. 367, 
93 NE 660, 94 NE 325; Mark v. North, 
155° Ind: 575, 57 NE 902; Scheev: 
Wiseman, 79 Ind. 389; Meni v. Rath- 
bone, 21 Ind. 454; Barr v. Doe, 6 
Blackf. 335, 38 AmD 146; Kline v. In- 
diana Trust Co., 79 Ind. A. 466, 137 NE 
555; Sims v. Fletcher Sav., ete., Co., 
(A.) 136 NE 26 [transf 194 Ind. 93, 142 
NE 121]. 

Ky.—Edwards v. Bernstein, 21 SW 
(2d) 133; United Min. Co. v. Morton, 
174 Ky. 366, 192 SW 79, 82 [cit Cyc 
Combs Lumber Co. v. Chinn, 90 
251, 28 Kyl 715. 

Md.—Marburg v. Mercantile Bldg. 
Co., 154 Md. 438, 140 A 836; Goldberg 
v. Novickow, 113 Md. 29, 77 A 261; 
Taylor v. Taylor, 47 Md. 295. 

Mass.—Moulton v. Corporation, ete., 


SW 


Comr,.,- 2438 Mass..129, 137 NH 297; 
In re Gay, 5 Mass. 419. 
Mich.—Buhl v. Kenyon, 11 Mich. 


249, 83 AmD 738, 
Miss.—Jones v. Adams, 
397, 61 S 420, 
Mo.—Springfield Southwestern R. 
Co. v. Schweitzer, 246 Mo. 122, 151 Sw 
128; Orchard v. Wright-Dalton-Bell- 
Anchor Store Co., 225 Mo. 414, 125 
SW 486, 20 AnnCas 1072. 
Nebr.—Nelson v. Radcliffe, 
Nebr. 54, 192'NW 958. 
N. H.—Brewster v. Hill, 1 N. H. 350. 
N. J.—Hutchinson v. Bramhall, 42 
N. J. Eq. 372, 7 A 873. 
_N. Y.—Matter of Althause, 63 App. 
Div. 252, 71 NYS 445 [aff 168 N. Y. 
670 mem, 61 NE 1127 mem]; State 
Trust Co: .v. Casino Co.,, 19: App. Div. 
344, 46 NYS 492; Huntington v. Moore, 
59 Hun 351, 13 NYS 97; Roberts. v. 


104 Miss. 


110 


and include all estates and interests in real property 
less than estates of freehold,?* a freehold being an 
estate of inheritance or for life.27 
terests in real property, less than freehold, such as 
leaseholds and estates for years, are personal prop- 
erty,?® although under some of the statutory defini- 
tions of the terms “real estate” and “real property” 
chattel interests are included.?® ; 

[§ 38] 3, Choses in Action—a. In General. 
chose in action is personal property®® and is often 


Estates or in- 


A 


Park-Lexington Corp., 131 Mise. 6, 
225 NYS 509; Tamarin v. Fitzpatrick, 
125 Misc. 823, 211 NYS 616; Rodack 
v. New Moon-Theatre, 121 Misc. 638, 
200 NYS; 237. 

N. C.—Waddell v. United Cigar 
Stores, 195 N. C. 434, 142 SE 585. 

Okl.—Duff v. Keaton, 33 Okl. 92, 
124 P 291,42 LRANS 472. 

aie seek oe v. Tighe, 10 Heisk. 

Tex.—Ellis v. Bingham, (Civ. <A.) 
150 SW 602. : 

Wash.—Myers v. Arthur, 135 Wash. 
583, 238 P 899. 

W. Va.—Harvey Coal, 


ete.,.4 COVE 


Dillon, 59 W. Va. 605, 53 SE 928, 6 
LRANS 628. 
[a] Stall in public market is per- 


sonal property. Goldberg v. Novic- 
kow, 113 Md. 29, 77 A 261. 

[b] Duration of term.—(1) The 
duration of the term of the lease is 
immaterial, provided it be fixed and 
determinate, and there be a reversion 
or remainder in fee in some other per- 
son. Brewster v. Hill, 1 N. H., 350; 
2 Kent Comm. p 342. (2) Thus a lease- 
hold is merely personal property, al- 
though for nine hundred and ninety- 
nine years. In re Gay, 5 Mass. 419. 
(3) Notwithstanding the lease is re- 
newable forever, it is still an estate 
less than freehold and to be regarded 
as personal property. Allender v. 
Sussan, 33: Md. 11, 3 AmR 171. (4) 
And see supra § 20 text and note 33 
fol; Abed wks Telit ere. 

{e] Estate pur autre vie is person- 
al property. Bullard v. Suedmeier, 
291 Ill. 400, 126 NB 117. 

Lease as personal property general- 
ly see Landlord and Tenant § 47. 

Mining lease as personal property. 
see Mines and Minerals § 583. 

29. See supra § 20 text and note 
Sieh 

30. U. S.—Gockstetter v. Williams, 
9 F. (2d) 928; Ex p. Moore, 6 F. (2d) 
905; Atlanta v. Chattanooga Fdy., 
etc., Co,, 101 Fed: 900’ [aff 127 Fed. 
23, 61 CCA 387, 64 LRA 721 (aff 203 
UTS. 390, e2r SCt 65 butakedar 24k les 
Aultman v. McConnell, 34 Fed. 724. 

Ala.—Wilson vy. Witt, 215 Ala. 685, 
112 S 222, 52 ALR 1095; Boyd v. Selma, 
96 Ala. 144, 11 S 398, 16 LRA 729; 
Hnzor v. Hurt, 76 Ala. 595. 

Cal.—Justis v. Atchison, RS 
Oo, 12° CalvAS 63972108 Ps 3280 

Fuel Co. v. 
130 A 794; 


Conn.—Commonwealth 
McNeil, 103 Conn. 390, 
Sherwood v. Sherwood, 32 Conn. 1. 
Del.—In re Morace, 24 Del. 67, 74 
A375. . 
Ill.—Jones v. Barmm, 217 Ill. 381, 
75 NE 505; Austin v. Royal League, 
232 D1. Avr 359). 379s lnevw son: ‘other 
grounds 316 Ill. 188, 147 NE 106, and 


exti@ye)lt 
Ind.—Buck v. Miller, 147 Ind. 586, 
62 AmSR 436, 


45 NE 647, 47 NE 8, 
Ky.—Trimble v. Mt: Sterling, 12 SW 


etc., 


37 LRA 384. 


1066, 11 KyL 727. 

Md.—Engel v. State, 65 Md. 539, 5 
A 249. 

Mass.—Codman v. American Piano 
Co., 229 Mass. 285, 118 NE 344, 

Mich.—Curtis v. Richland, 56 Mich. 
478, 28 NW 175 (holding that, while 
the words “personal property” in a 
general sense include choses in ac- 
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expressly so declared to be so by statute. It has 
been stated to be a particular species of property, 
recognized as such in the law,?? which, upon the death 
of the owner, should be inventoried as such by his 
legal representatives.** It is an intangible or in- 
corporeal right,?4 and it corresponds substantially 
to, or at least is included within, the civil law defini- 
tions of incorporeal rights.*® 

[§ 39] b. What Are Choses in Action?®*—(1) In 
General. A chose in action, otherwise known as a 
chose in suspense,?? means, literally, a thing in ac- 
tion,*® and is the right of bringing an action,*® or 
a right to recover a debt or money,?° or a right of 
proceeding in a court of law to procure the payment 
of a sum of money,*! or a right to recover a personal 
chattel or a sum of money by action,*? or, as it 1s 
defined by statute, a right to recover money or per- 
sonal property by a judicial proceeding.*? The 
words ‘chose in action” have been held to mean 
nothing more, and have no broader significance, than 
the words “right of action,’** and the term general- 
ly refers to something invisible and intangible, as a 
debt or demand, or right of action,*® as distinguished 


38. 
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[§§ 38-41 


from “goods” which are visible and in possession.*® 
But the term “chose in action” has been applied 
both to the right of bringing an action,*? and the 
thing itself, which is the subject matter of the 
right,#® although a distinction has been made be- 
tween the security or evidence of the debt and the 
thing due.*9 

There are two well recognized significations of the 
term,°°® and it ig employed both in a broad sense,°? 
and in a narrower or restricted sense.°” 

[§ 40] (2) In the Broad Sense. The term “chose 
in action” may be used in the broad sense to include 
all rights of action,®* whether ex contractu,°* or ex 
delicto;°*> or any right to damages,°* whether aris- 
ing from the commission of a tort,®? the omission 
of a duty,°® or the breach of a contract;°® or de- 
mands arising out of torts as well as contracts.®° 
And as the term is now used, it applies generally 
to rights of action arising out of tort as well as con- 
tract,°} whether such right of action is for an in- 
jury to the person or to property.°? 

[§ 41] (3) In the Narrower or Restricted Sense. 
In its restricted sense, the term “chose in action” 


28 AmR 527. 


tion, they are sometimes used in a 
restricted sense so that a chose in 
action is not included). 

Miss.—Hattiesburg First Nat. Bank 
v. Ellison, 135 Miss. 42, 99 S 573. 

Mo.—Womach v. St. Joseph, 201 Mo. 
467, 100 SW 448, 446, 10 LRANS 140 
[cit Black L. D.]; Cummings v. Cum- 
mings, 51 Mo. 261; Kansas City Cas- 
ualty Co. v. Westport Ave. Bank, 191 
Mo. A. 287, 177 SW 1092. 

Mont.—State v. Fergus County 
Tenth Judicial Dist. Ct., 74 Mont. 
355, 240 P 667, 669 [cit Cyc]. 

N. J.—Leonard y. Lawrence, 32 N. 
potas” ook 

N. M.—McFadden vy. Murray, 32 N. 
My 361;°257 999, 1001) [eit Cy eq. 

N. Y.—Walton v. Adair, 96 App. Div. 
75; 80 NYS) 230; Frederick v. Chicago 
Bearing Metal Co., 130 Misc. 366, 223 
NYS 824 [rev 221 App. Div. 588, 224 
NYS 629]. 

Oh.—Turner v. State, 1 Oh. St. 422; 
Howe v. Howe, 21 OhNPNS 324. 

Or.—Fishburn v. lLondershausen. 
50 Or. 363, 92 P 1060, 14 LRANS 1234, 
15 AnnCas 975. 

S. D.—Dial v. Gary, 14 8. C. 573, 37 
-AmR 737; 12 
S.C. L. 345. ; 

Tex.—Schepps v. Wilkins, (Civ. A.) 
290 SW _ 909. 

Vt.—Woodward y. Laporte, 70 Vt. 
399, 41 A 443. 

W. Va.—Richards v. Riverside Iron- 
works, 56 W. Va. 510, 49 SE 437. 

Wis.—Gibson vy. Gibson, 438 Wis. 
23, 28 AmR 527. 

[a] Restricted use of term.—While 
the words ‘“‘personal property” in a 
general sense include choses in action, 
they are sometimes used in a re- 
stricted sense so that a chose in ac- 
tion is not included. Curtis v. Rich- 
land, 56 Mich. 478, 28 NW 175; Leon- 
ard v. Lawrence, 32 N. J. Ll. 355; 
Woodward v. Laporte, ROMINA Ie os 41 
A 448, 

31. See statutory provisions. 

. 32. Dry Dock Bank v. American L. 
Ins., etc., Co., 3 N. Y. 344 (per Gardi- 
ner, J.). 

33. Dry Dock Bank v. American 
L. Ins., ete., Co., supra (per Gardiner, 
J.). And see Executors and Admin- 
istrators §§ 323-327. 


Lining v. Charleston, 


34 Browne v. King, (Civ. A.) 196 
we 884 [aff 111 Tex. 330, 285 SW 
5 : 
tec Gordon y. Muchler, 34 La. Ann. 

36. “Chose” 11 C. J. p 759. 


“Cause of action” see Actions § 28. 
37. Colonial Bank vy. Whinney, 11 
App. Cas. 426 [rev 30 Ch. D. 261, and 
aff dis. op. of Fry, J., in that case]. 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page‘and note number. =" 


State v. Fergus County Tenth 
Judicial Dist. Ct., 74 Mont. 355, 240 P 


667; Turner v. State, 1 Oh. St. 422 
[quot 2 Blackstone Comm. p 396]. 
39... sterling v. Sims, 12) Gas O43 


Halberg v. Fick, 218 IIL A. 223. 

40. Chaffin v. Nichols, 211 Ill. A. 
109, 115 [quot Bouvier L. D.]; Howe 
v. Howe, 21 OhNPNS 324. 

41. Niles v. Mathusa, 20 App. Div. 
483, 47 NYS 38 [aff 162 N. Y. 546, 57 
NE 184]. 

42. Chaffin v. Nichols, Zi rie AS 
109, 115 [quot 2 Wait Actions, etc., 
p 250]. 


43. ,See statutory provisions. 

44. Dillard v. Collins, 25 Gratt. 
(66 Va.) 343; Wilson vy. Shrader, 73 
ae Va. 105, 719 SE 1083, AnnCas1916D 

“Right of action” see Actions § 40. 

45. Vawter v. Griffin, 40 Ind. 593. 

46. Vawter v. Griffin, supra. 

“Goods” 28 C. J. p 720. 

“Goods” as including choses in ac- 
tion see Goods § 2 text and note 51. 

“Estates” as including choses in ac- 
ee see Estates § 1 text and notes 14, 


47. Sterling v. Sims, 72 Ga. 51; 
Halberg v. Fick, 218 Ill. A. 223, 228 
[quot Cye]. 

48. Sterling v. Sims, 72 Ga. 51; 
Haston v. Peoria County Bd. of Re- 
view, US3i Ill. Bd5;"257,. 55 INE 716 
Halberg v. Fick, 218 Dll. A. 223, 228 
[quot Cyc]; Black L. D. 


“An evidence of indebtedness, un- 
der whatsoever name it may be 
termed, whether note, bond, bill of 
exchange or other instrument, and 
however secured, is a mere chattel 
personal, included within the term 
‘chose in action.’’’ Easton vy. Peoria 
County, supra. 

49. Richmond First Nat. Bank v. 
Holland, 99 Va. 495, 504, 39 SE 126, 
86 AmSR 898, 55 LRA 155. 

“A deed, a bill of exchange, or 
promissory note, may be in the pos- 
session of the owner, but the money 
or damages due on them are no less 
choses in action. This distinction is 
to be kept in view. The chose in ac- 
tion is the money, damages, or thing 
owing; the bond or note, ete., is but 
the evidence of it. There can, in the 
nature of things, be no present pos- 
session of a thing which lies mere- 
ly in action.” Richmond First Nat. 
Bank v. Holland, supra. 

50. Gibson v. Gibson, 43 Wis. 28, 
28 AmR 527. 


51. See infra § 40. 
52. See infra § 41. 
53. Gibson v. Gibson, 43 Wis. 23, 


‘Black: EDs}: 


54. Gibson v. Gibson, supra. 

55. Gibson v. Gibson, supra. 

56. Pittss-v. Curtis, 4 Ala.. 350; 
Magee v. Toland, 8 Port. (Ala.) 36; 


Womaeh y. St. Joseph, 201 Mo. 467, 
100 SW 443, 446, 10 LRANS 140 [cit 
Black L. D.]; Browne v. King, (Civ. 
A.) 196 SW 884 [aff 111 Tex. 330, 235 
SW .522], 

57. Prtts yv. Curtis, 4 Ala. 350= 
Magee vy. Toland, 8 Port. (Ala.) 36: 
Womach v. St. Joseph, 201 Mo. 467, 
100 SW 443, 446, 10 LRANS 140 [cit 
Black L. D.]; Browne v. King, (Civ. 
A.) 196 SW 884 [aff 111 Tex. 330, 235 
SW 522]; Gibson y. Gibson, 43 Wis. 
23, 28 AmR 527. 

58 Pitts v. Curtrs, 4 Ala. 350;> 
Magee v. Toland, 8 Port. (Ala.) 36; 
Womach vy. St. Joseph, 201 Mo. 467, 
100 SW 443, 446, 10 LRANS 140 [cit 
Black L. D.]; Browne v. King, (Civ. 
A.) 196 SW 884 [aff 111 Tex. 330, 235 


SW 522]. 
5c. Pittsev. +Curtiswe tp aAla sb 0r 
Magee v. Toland, 8 Port. (Ala.) 36; 


Womach v. St. Joseph, 201 Mo. 467, 
100 SW 448, 446, 10 LRANS 140 [cit 
Browne y. King, (Civ. 
A.) 196 SW 884 [aff 111 Tex. 330, 235 
SW 522]; Gibson vy. Gibson, 43 Wis. 
23, 28 AmR 527. 

60. Sterling v. Sims, 72 Ga. 51. 

61. Bishop v. Big Sandy Lumber 
Co., 199 Ala. 463, 74 S 931; Campbell 
v. Perry, 9 NYS 330; Gillet v. Fair- 
child, 4 Den. (N. Y.) 80; Peo. v. Tioga 
Cr Pl., 19 Wend. (N. Y.) 73; Cincin- 
nati v. Hafer, 49 Oh. St. 60, 65, 30 NE 
LOT; Sharp: v- Cincinnati, ete., jie 
Co., 133 Tenn. 1, 179 SW 375, AnnCas 
1917C 1212. 

“While by a chose in action is or- 
dinarily understood a right of action 
for money arising under contract, the 
term is undoubtedly of much broader 
significance, and includes the right to 
recover pecuniary damages for a 
wrong inflicted either upon the ger- 
son or property. It embraces de- 
mands arising out of a tort, as well 
as causes of action originating in the 
breach: of: a contract.” Cincinnati v. 
Hafer, supra. 

62. Aja.—Holt v. Stollenwerck, 174 
Ala. 213, 56 S 912. 

N. Y.—-Bennett v. Bennett, 116 N. Y. 


584, 23 NE 17, 6 LRA 553; Peo. v. 
Tioga (OR Tesi 19 Wend. 73: 

Oh.—Cincinnati v. Hafer, 49 Oh. St. 
60, 30 NE 197: 

Tenn.—Hux v. Russell, 138 Tenn. 
272, 276, 197 SW 865 [cit Cyc]. 

Tex.— Browne v. King, (Civ. A.) 


ieee 884 [aff 111 Tex. 330, 235 SW 


Papas See 


§ 41] 


may be used in contradistinction to the term “chose in 
possession,”®? and is applicable to cases where the 
title to money or property is in one person and the 
possession 1s in another, which by contract he is 
Thus the term in- 
cludes a personal chattel not in actual possession ;°% 
any right which has not been reduced to posses- 
sion;°° a personal right, not reduced to possession, 
but recoverable by a suit®? at law;** a right to per- 
sonal things of which the owner has not the pos- 
session, but merely a right of action for their pos- 
session,®® which last definition is substantially that 
given by Blackstone of “property in action,”’?° which 
he further says depends entirely upon contracts 
but it is not every 
chattel, of which the owner is not in actual pos- 
_session, that may be termed a “chose in action,”?? 
and it is not a chose in action if the owner is in 
either the actual or constructive possession thereof.7* 


bound to deliver to the owner.®4 


either express or implied ;71 
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formed ;87 


The term may also be used in the narrow sense as 


63. 
Y.) 80. 

“Chose in possession’? see Chose 11 
Crs. p 159: 

64. Higbee v. State, 74 Nebr. 331, 
104 NW 748; Ayres v. Western R. 
Corps, 48) Barb: 132) 5320 Hower sok 
{rev on other grounds 45 N. Y. 260]. 

65. Richmond First Nat. Bank v. 
Holland, 99 Va. 495, 39 SE 126, 86 Am 
SR 898, 55 LRA 155. 

66. Richmond First Nat. Bank v. 
Holland, supra. 

67. Peo. v. Halsted, 26 App. Div. 
Seb 4 ONY S| 685" Watt; 59 GN. oY 533 
mem, 53 NE 1130 mem]. 

68. Richmond First Nat. Bank v. 
Holland, 99 Va. 495, 39 SE 126, 86 Am 
SR 898, 55 LRA 155. 

69. U. S—U. S. v. Moulton, 27 F. 
Cas. 15,827, 5 Mason 537. 

Ala.—Bishop v. Big Sandy Lumber 
Co. 99) Ala: 463,- 14S 931.0 

Ga.—Sterling v. Sims, 72 Ga. 51. 

Ind.—Hamilton County v. State, 115 
Ind. 64, 4 NE 589, 17 NE 855; Vawter 
v. Griffin, 40 Ind. 593, 601 [quot Bou- 


Gillet v. Fairchild, 4 Den. (N. 


vier L. D.]. 
Mass.—Haskell v. Blair, 3 Cush. 
534. 


N. Y.—Ramsey v. Gould, 57 Barb. 
398, 8 AbbPrNS 174, 39 HowPr 62; 
Hall v. Bartlett, 9 Barb. 297; Gil- 
let v. Fairchild, 4 Den. 80. 

Va.—Richmond First Nat. Bank v. 
Holland, 99 Va. 495, 39 SE 126, 55 LRA 
155, 86 AmSR 898. : 

[a] Another definition.—‘“‘A right 
not reduced into possession.” Haskell 
vy. Blair, 3 Cush. (Mass.) 534, 535. 

70. Magee v. Toland, 8 Port. (Ala.) 
36, 40 [cit 2 Blackstone pp 388-396]; 
Turner v. State, 1 Oh. St. 422 [quot 
2 Blackstone Comm. p 396]. 

[a] Blackstone defines “property 
in action” as ‘such where a man hath 
not the occupation, but merely a bare 
right to occupy the thing in question; 
the possession whereof may however 
be recovered by a suit or action at 
law; from whence the thing, so re- 
coverable, is called a thing, or chose 
jin action.” Turner v. State, 1 Oh. St. 
422, 426 [quot 2 Blackstone Comm. 
p 396]. To same effect Magee v. To- 
Jand, 8 Port. (Ala.) 36, 40 [cit Black- 
stone]. ; 

71. Magee v. Toland, supra [cit 2 
Blackstone Comm. pp 388-396]; Van 
Wicklen v. Paulson, 14 Barb. (N. Y.) 


654, 656 [quot 2 Blackstone Comm. p 
3971. ; f 
72. Banks y. Marksberry, 3 Litt. 


(Ky.) 275; Neale v. Haddock, 3 N. C. 
183 


“Tt [chose in action] is defined to 
be when a man may sue for some 
duty due to him, as debt upon obli- 
_gation, rent, action of covenant, ward, 
trespass of goods taken away, beat- 
ing or such like, and they are called 
things in action, because he is driven 
to his action to recover them. In 


every one of these instances, the 
thing to be recovered is money, éei- 
ther as due by express contract, as 
debt, or by an implied one, as dam- 
ages. A sum of money to be recov- 
ered for debt or damages is indeed a 
chose en action, and nothing else can 
be so. A different idea has been af- 
fixed to this term by some of the 
judges. They have supposed from 2 
Bl. Com. 389, that all subjects of prop- 
erty are things in action, where the 
owner hath not the actual possession; 
whereas, the legal idea is, that every- 
thing is properly in possession which 
is not a chose in action. Nothing can 
be a chose in action which the owner 
by his own act can obtain the posses- 
sion of without an action; not so of 
a sum of money due for debt or recov- 
erable for damages.” Neale v. Had- 
dock, supra. 

73. Pitts v. sCurtis,4) Ala, 350); 
Magee v. Toland, 8 Port. (Ala.) 36. 

74. Holt v. Stollenwerck, 174 Ala. 
213, 56 S 912; Gibson v. Gibson, 43 
Wis. 23, 28 AmR 527. 

"S08 Peouwve Lioga ly Phe eWwend: 
(N. Y.) 73; Gibson y. Gibson, 43 Wis. 
23, 28 AmR 527. 

76. U. S.—Brown v. Fletcher, 235 
U. S.1589; 35 SCt 154, 59 Li ed. 374. 

N. Y.—MacDonnell vy. Buffalo Loan, 
etc:, ‘Co., 198 N.. ¥. 92, 85 NH 801. 

Va.—Dillard v. Collins, 25 Gratt. 
(66 Va.) 343. 

W. Va.—Wilson v. Shrader, 73 W. 
Va, 105, 79 SE 1088, AnnCas1916D 
886. 


Wis.—Noonan v. Orton, 34 Wis. 259, 
17 AmR 441 (a right of action for 
malicious prosecution is not a chose 
in action). 

[a] Held not toinclude: (1) Right 
of action for malicious prosecution. 
Noonan v. Orton, 34 Wis. 259, 17 AmR 
441. (2) Suit to recover for a spe- 
cific thing or damages for its wrong- 
ful detention. Brown v. Fletcher, 235 
U.S. 589; 35 5SC@t 154) 69 Tr. ved. 374: 
(3) The term, as used in a mortgage 
by a corporation which included all 
after-acquired choses in action, did 
not include causes of action arising 
out of a tort committed in dealing 
with the bonds which the mortgage 
was given to secure. MacDonnell v. 
Buffalo Loan, etc., Co., 1938 N. Y. 92, 


85 NE 801. ; 
77. Gibson v. Gibson, 43 Wis. 23, 
28 AmR 527. 
78, Dillard v. Collins, 25 Gratt. 


(66 Va.) 343; Wilson v. Shrader, 73 
W. Va. 105, 79 SE 1083, AnnCas1916D 
886; Gibson v. Gibson, 43 Wis.. 23, 
28 AmR 527. 

79. Peo. v. Tioga C. Pl., 19 Wend. 
CNREY®) eviae 

80. Dillard v. Collins, 25 Gratt. (66 
Va.) 343; Wilson v. Shrader, 73 W. 
Va. 105, 79 SE 1083, AnnCas1916D 886; 
Gibson v. Gibson, 48 Wis. 32, 23 AmR 
527. 
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referring to assignable rights of action?* ex econ- 
tractu,’® but not generally to tort actions,7® al- 
though there is also authority that the term, in its 
narrow sense, may perhaps refer to actions ex de- 
licto,?* for injuries to property,7® or where some 
special damage has arisen to the estate of the as- 
signor,*® but not for personal injuries,*° and to a 
tort connected with contract, but which cannot, be 
enforced without action.®1 
or claim for which an action may be brought,’? but 
there are decisions that a present right of action is 
necessary,®*® and is not necessary.®+4 
in the narrow sense, the term includes a demand aris- 
ing on contract,**® as a debt or demand due from an- 
other ;*® an action for damage growing out of rights 
of action founded on contracts which contain with- 
in themselves such promises or duties to be per- 
a suit to enforce the performance of a 
contract;** a right to receive or recover a debt,®® 


Too, it must be a thing 


When so used, 


81. Sellers v. Arie, 99 Iowa 515, 
518, 68 NW 814 [quot Bouvier L. D.]: 
Streever v. Birch, 62 Hun 298, 302, 17 
NYS 195 [quot Bouvier L. D.]; Camp- 
bell v. Perry, 9 NYS 330, 333 [quot 
Bouvier L. D.]; Denning v. Nelson, 1 
Oh. Dec. (Reprint) 503, 10 WestLJ 
215, 218 [quot 1 Chitty Pr. p 99]; Con- 
away v. Co-operative Homebuilders, 
65. Wash. 39, 45, 117 P 716 [cit Cyc]. . 


82. Divine v. Harvie, 7 T. B. Mon. 
(Ky.) 489, 18 AmD 194. 
83. Hillman v. Shannahan, 4 Or. 


163, 18 AmR 281 (where the purchaser 
of a business takes a bond conditioned 
that the seller will not engage in busi- 
ness of the same character for a 
stated period, it is not a chose in ac- 
tion until there has been a breach of 


condition). 
84. Haskell v. Blair, 3 Cush. 
(Mass.) 534, 536 (where the court, 


holding that a present right of action 
was not necessary, said: ‘A note, 
bond, or other promise not negotiable, 
is denominated a chose in action, be- 
fore the promisor or obligor is liabie 
to an action on it, as well as after. 
A note for money, payable on time, is 
a chose in action, as soon as it is 
made’): 

85. Peo. v. Tioga C. Pl., 19 Wend. 
CNSR is. 

86. Ramsey v. Gould, 57 Barb. (N. 
Ney 398, 8 AbbPrNS 174, 39 HowPr 
pie Goldman v. Furness, 101 Fed. 

88. Shoecraft v. Internal Impr. 
Fund, 124 U. S. 730, 8 SCt 686, 31 L. 


ed. 574. 

89. Sellers v. Arie, 99 Iowa 515, 68 
INIW 814°. [quot Bouvier) aii Dis 
Streever v. Birch, 62 Hun 298,17 NYS. 
195 [quot Bouvier L. D.]; Campbell v. 
Perry, 9 NYS 330, 3383 [quot Bouvier 
L. D.]; Denning v. Nelson, 1 Oh. Dec. 
(Reprint) 503, 10 WestLJ 215, 218 
[quot 1 Chitty Pr. p 99]; Conaway v. 
Co-operative Homebuilders, 65 Wash. 
SOAS OL PALE iertiCy en. 

[a] Debt distinguished.—‘“'The 
terms or phrases ‘chose in actions’ and 
‘debt’ are used by courts to represent 
the same thing when viewed from op- 
posite sides. ‘The chose in action is 
the right of the creditor to be paid, 
while the debt is the obligation of the 
debtor to pay.’ As said by Professor 
Minor . . ‘It will be seen, there- 
fore, that, while the situs of the credi- 
tor’s right (chose in action) follows 
the creditor, and corresponds to the 
legal. situs of tangible chattels, the 
situs of the debtor’s obligation fol-, 
lows the actual situs of the debtor, 
or of his property (in case of a pro- 
ceeding in rem to enforce it), and 
corresponds to the actual situs of 
tangible chattels.’’’ Smead vy. Chand- 
ler, 71 Ark. 505, 512, 76 SW 1066, 65 
LRA 353. 

“Debt” 17 C. J. p 1371. 
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or money,®® or damages®! for breach of contract;°? 
_ the legal interest possessed by a party in a contract 
or a right, which, in case of opposition, cannot be 
reduced into beneficial enjoyment without an ac- 
tion or suit;°? any claim of a debtor against anoth- 
er on which an action of assumpsit would lie at com- 
the right of a creditor to be paid;°®® 
all debts,°® and all claims for damages,®’ for breach 
of contract,®® or for torts connected with contract, 
which cannot be enforced without action.?® 
Claims, 

While the application of the term 
must in some cases be determined by the 
construction of a particular statute,! it is, as or- 
dinarily used, very broad and comprehensive,” and 
it includes an infinite variety of contracts, covenants, 
and promises which confer on one party a right to 
recover a personal chattel or a sum of money from 
Thus the term has been held 
to include an evidence of indebtedness, under what- 


mon law;°* 


[§ 42] (4) Particular Rights, 
mands. 
in action” 


another by action.® 


PROPERTY 


or De- 
“chose 


soever name it may be termed,® whether note,°® 


90. Sellers v. Arie, 99 Iowa 515, 
518, 68 NW 814 [quot Bouvier L. D.]; 
Streever v. Birch, 62 Hun 298, 302, 17 
NYS 195 [quot Bouvier 1 ADA Camp- 
bell v. Perry, 9 NYS 330, 333 [quot 
Bouvier L. D.]; Denning v. Nelson, 1 
Oh. Dec. 503, 10 WestLJ 215, 218 
[quot 1 Chitty Pr. p 399]; Conaway v. 
Co-operative Homebuilders, 65 Wash. 
Some Lh PT 6 Pet Cye]: 

91. Sellers v. Arie, 99 Towa 515, 518, 
68 Nv 814 [quot Bouvier L. 'D.1; 
Streever v. Birch, 62 Hun 298, 302, 17 
NYS 195 [quot Bouvier 1 Opie BE 1: Camp- 
bell v. Perry, 9 NYS 330, 333 [quot 
Bouvier L. D.]; Denning: v. Nelson, 1 
Oh. Dec. 503, 10 WestLJ 215, 218 [quot 
1 Chitty Pr. p 99]; Conaway v. Co- 
operative Homebuilders, 65 Wash. 39, 
457417 P 716 [eit Cyc]. 

92. Sellers v. Arie, 99 Iowa 515, 
518, 68 NW 814 [quot Bouvier L. D.]; 
Streever v. Birch, 62 Hun 298, 302, 17 
NYS 195 [quot Bouvier L. D.]; Camp- 
bell v. Perry, 9 NYS 330, 333 [quot 
Bouvier L. D.]; Denning v. Nelson, 1 
Oh. Dec. (Reprint) 503, 10 WestLJ 
215, 218 [quot 1 Chitty Pr. p 99]; Cona- 
way v. Co-operative Homebuilders, 65 
Wiash-ao9, 45. Live) TG Leit Cycle 

93. Haskell v. Blair, 3 Cush. 
(Mass.) 534, 535; Hall v. Bartlett, 9 
Barb. (N. Y.) 297 

“The interest in a contract, which, 
in case of non-performance, can only 
be reduced into beneficial possession 
by an action. or suit.’ Haskell v. 
Blair, supra 

94.’ Merriwether v. Bell, 139 Ky. 
402, 58 SW 987, 22 KyL 844, 139 
AmSR 488. 

95. Smead v. Chandler, 71 Ark. 505, 
76 SW 1066, 65 LRA 353. 

96. Bushnell v. Kennedy, 9 Wall. 
COS) 188d, £9 Lived. 736: 

97. Bushnell v. Kennedy, supra. 
98. Bushnell v. Kennedy, supra. 
99. Bushnell v. Kennedy, supra. 
1. U. S.—Ambler v. Eppinger, 137 
A480, ALES Ct 78; 1841 Ts ted a. 655 
Conn v. Chicago, etc., R. Co., 48 Fed. 
2 Nira 

Ala.—Holt v. Stollenwerck, 174 Ala. 
213, 56'S 912. 

Til. Heinrich v. Harrigan, 288 I1l. 
170, 128 NE 309; Jones v. Barmm, 217 
Tll. 381, 75 NE 505; Halberg v. Fick, 
218 Ill. A. 228, 228 [quot Cyc]. 

N. Y.—Ramsey v. Gould, 57 Barb. 
398, 8 AbbPrNS 174, 39 HowPr 62. 

Wis.—Gibson v. Gibson, 43 Wis. 23, 
28 AmR 527. 

[a] erm confined to actions for 
damages to  tangibles.—Jones y. 
Barmm, 217 Ill. 381, 75 NE 505. 

[b] As used in federal statutes 
limiting the jurisdiction of the circuit 
and district courts (1) the phrase 
“chose in action” cannot be construed 
as including rights of action founded 


on’ some wrongful act or neglect of 
duty causing damages (Ambler v. Ep- 
pinger,/137 (U Si%480) (ai SCti173, 434 
L. ed. 765); (2) and does not include 
a claim against a railroad company 
for overcharges in freight (Conn. v. 
Chicago, ete., R. Co., 48 Fed. 177). 

2. Sheldon v. Sill, 8 How. (U. S.) 
441, 12 L. ed. 1147; Halberg v. Fick, 
218 Ill. A. 223, 228 [quot Cyc]; Chaf- 
fin v. Nichols, 211 Ill. A. 109; Peo. v. 
Halsted, 26 App. Div. 316, 49 NYS 685 
[aff 159 N. Y. 583 mem, 53 NE 1130 
mem]. 

3. Sheldon v. Sill, 8 How. (U. S.) 
441,12 L. ed. 1147; Chaffin v. Nichols, 
DDT eA «1:0, 9)5 Peo. v. Halsted, 26 
App. Div. 316, 49 NYS 685 [aff.159 
N. Y. 5383 mem, 53 NE 1130 mem]. 

4. Paston v. Peoria County Bad. of 
Review, 183 Ill. 255, 55 NE 716; Kan- 
sas City Casualty Co. v. Westport 
ae Bank, 191 Mo. A, 287, 177 SW 

5 

5. Easton v. Peoria County Bd. of 
Review, 183 Ill. 255, 55 NE’716. 

6. Easton v. Peoria County Bd. of 
Review, supra. 

7. HWaston v. Peoria County Bd. of 
Review, supra; Chaffin v. Nichols, 211 
Ill. A. 109; Winfree v. Bagley, 102 N. 
C.515, 9 SE 198. 

8. Baston vy. Peoria County Bd. of 


Review, 183.) Til. 255,° 55! NB. 716; 
Phelps v. Phelps, 20 Pick. (Mass.) 
556; Kansas City Casualty Co. v. 


Westport Ave. Bank, 191 Mo. A. 287, 
177 SW 1092; McNeilage Vv. Holloway, 
TB. & ‘Ald: 318, 106 Reprint 80. 

9. BHaston v. Peoria County Bd. of 
Review, 183 Ill. 255, 55 NE 716. 

10. Easton v. Peoria County Bad. of 
Review, supra. 

ti. Georgia Seed Co. v. Talmadge, 
96 Ga. 254, 22 SE 1001; Ricks. v. 
Broyles, 78 Ga. 610, 3 SE 772, 6 AmSR 


280; Gordon y. Muchler, 34 La. Ann. 
604; Walker v. Bradford Old Bank, 
Ltd, 120), By Dea S10. 


12. Halberg v. Fick, 218 Ill. A. 223, 
228 [quot Cyel; Turner v. State, 1 
ee 422. See Bank Note 6 C. J. p 

13. Kansas City Casualty Co. v. 
Westport Ave. Bank, 191 Mo. A. 287, 
177 SW 1092. 

14. Council Bluffs First Nat. Bank 
vy. Moore, 137 Fed. 505, 70 (CGA) 89. 
Younker v. Martin, 18 Iowa 143; Per- 
FY avon Coates, 29) Mass. 537; Phelps Vv. 
Phelps, 20 Pick. (Mass. ). 556; Lupton 
v. Cutter, 8 Pick. (Mass.) 398; Beall 
v. Russell, 76 Mise. 244, 134 NYS 633. 

15. Kansas City Casualty Co. v. 
Westport Ave. Bank, 191 Mo, A. 287, 


177 SW 1092. 
ic. Haskell yv: - Blair; ) 37 Cush. 
53 Md. 155, 


(Mass.) 534. 
17. Brown v. Bokee, 
164 (where the court; said: “Tt has 


bond,’ bill of exchange,® or other instrument,® and 
however secured,'® a bank deposit,1+ bank notes,*? 
checks,+? a promissory note,'* and other representa- 
tions of value,t® a note payable in work, although 
the performance of the work has not been demand- 
ed,?° United States government bonds,’* a warrant 
drawn upon the treasurer of a municipality,t® a 
bill of lading,?® an open account,?° a building con- 
tract secured under a mechanics’ lien law,?! a cove- 
nant of warranty after breach,”? 
joint-stock company, by’ which the company under- 
takes to pay a sum of money with interest and 
charge their property with the payment,?° a cer- 
tificate or share of stock in a corporation,?* unpaid 
subseriptions to the capital stock of a corporation,?*® 
an assigned claim to recover money paid under a 
contract to purchase corporate stock,?® a claim by 
the liquidator against the directors of a company 
for malpractice with reference to the property of 
the company,?7 a judgment of a court,’ a fire in- 


a debenture of a 


been argued that the five-twenty 
bonds are not choses in action because 
no suit upon them can be brought 
against the United States. But if 
they are not choses in action what are 
they, and under what description of 
property or rights known to the law 
do they come? It is clear that what- 
ever other qualities they may have, 
they are not money or currency. 
They are widely different from legal 
tender notes’). 

18. Easton v. Peoria County, 183 
The 255, 55 INE 76. 

19. Askew v. Southern R. Co., 1 
Ga. A. 79, 58 SE 242; Halberg v. Fick, 
218 Ill. A. 223, 228 [quot Cyc]; Knight 
v. St. Louis, ete., R., Cos, 40 ai. As 471: 

20. Sere v. Pitot, 6 Cranch (U. S.) 
332, 3 L. ed. 240; Shaffer v. Union 
Min. Co., 55 Md. 74; Crawford v. 
Brooke, 4 Gill (Md.) 213. 

21. Iaege v. Bossieux, 15 Gratt. 
(56 Va.) 83, 76 AmD 189. 

22. Randall vy. Macbeth, 81 Minn. 
376, 84 NW .119, 88 AmSR 387; De 
Long v. Spring Lake Beach Impr. Co., 
74.N. J. Li. 250, 66 A 591. 

23. In re Pryce, 4 Ch. D. 685. 

24. U. S.—Allen-West Commn. Co. 
v. Grumbles, 129 Fed. 287, 63 CCA 401. 

Ky.—-Spalding v. Paine, 81 Ky.. 416. 

Md.—-Brown v. Bokee, 53 Md. 155. 

N. Y.—Utica v. Churchill, 33 N. Y. 
161 [aff 43 Barb. 550, and rev on other 
Eevee 3 Wall. (U. S.) 573, 18 L. ed. 

9}; 

Pa.—Slaymaker Vv. 
Bank, 10 Pa. 373. 

Va. L i ust Co. v. Security 
LavknsiiGo.s TI, Vas rd, 2560.) eels 
Richmond First Nat. Bank v. Holland, 
99 Va. 495, 39 SE 126, 86 AmSR 898, 
55 LRA 155. 

Eng.—Colonial Bank v. Whinney, 11 
App. Cas. 426; Dundas v. Dutens, 1 
Ves. Jr. 196, 30 Reprint 298. 

Status of shares of stock generally 
see Corporations §§ 509-513. 

Shares as choses in action generally 
see Corporations § 512. 

25. Coler v. Grainger County, 74 
Fed. 16, 20 CCA 267; Barkalow v. 
Totten,,53 IN. J. Hd. 573, 322A 22 

26. Clear Lake Power, etc., Co. v. 
Woodland Bank, 213 Fed. 109 [aff 226 
Fed. 698). 

27. Inre Park Gate Waggon Works 

0, LG Ch. Dazoa. 

28. Ala.—Canterbury v. Marengo 
Abstract Co., 166 Ala. 231, 52 S 388, 
139 AmSR 30. 

Conn.—Hamilton v. New Haven, 82 
Conn. 208,'73 A 1. 

Tl. Hinkley v. Champaign Nat. 
Bank, 216 Ill. 559, 75 NE 210; Hal- 
berg v. Fick, 218 Ill. A. 223, 228 [quot 
Cye]. 

lowa.—Tiffany v. Stewart, 60 Iowa 
207, 14 NW 241. 
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Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 41-42 


ei eee, ere 


Me hale | 


surance policy,”® a life insurance policy,®° either be- 
fore or after the death of insured,*! a mortgage,®? or 
a debt secured by bond and mortgage, an indebt- 
-edness for borrowed money,?4 money due on a bond 
or note or other contract or damages for breach of 
covenant,*° a debt due a plaintiff from a third per- 
son which defendant agreed to pay to the extent of 
a certain fund which was put into defendant’s hands 
for that purpose,*® a claim for compensation for 
land taken by a city,>* a claim for unliquidated dam- 
-ages,** a right to county bonds held in escrow and 
to be delivered upon the completion of a contract,*” 
a widow’s right of dower in lands previous to an 
assignment thereof,#° a distributive share in an es- 
tate or a legacy while in the hands of the executor 
or administrator,*! a right to take water from the 
land of another by quitclaim deed,*? the right to re- 
take possession of personalty*® to which title is re- 
served by the seller,** an executory contract of pur- 
chase,*® a written contract for a sale of land,#* a 
right given by statute to recover money paid for in- 
toxicating liquors,*? the right of the owner of a 
liquor tax certificate to recover its surrender value 
upon a discontinuation of the business under a stat- 
ute requiring it to be refunded,** a right to recover 
on a contractor’s bond,?® a right of action against 


a building association to recover money paid under 
Ky.—Brown v. Lapp, 89 SW 304, 28|69 AmSR 380; 
KyL 409. 
Me.—Ware v. Bucksport, etc., R. 
Co., 69 Me. 97; Wood v. Decoster, 66 


33. 


PROPERTY 


Hall v. Bartlett, 9 51. 
BarbadNe Yo) 397, 

Sheldon vy. Sill, 8 How. (U. S.) 
441, 12 L. ed. 1147; 


LOGE Crd; 167. 


a contract on the ground of fraud,®° or for breach of 
contract,°' or for the specific performance of a 
contract,°* or for a tort connected with contract,®* 
or for the conversion of personal property,°* or an 
injury to real property,®® or for a personal injury,®® 
or for damages for malicious abuse of legal proc- 
ess,°’ or for false representations as to the value of 
a thing sold,®°* or an action of review which, by vir- 
tue of an adjudication of bankruptey, became vest- 
ed in the assignee;>® a snit by the assignee of an 
oral contract to recover a sum of thoney,®® rent 
due,®* and a.right of entry to land,®? although there 
is also authority to the contrary.% 

Not included. The term “chose in action” has 
been held not to inelude credit, although credit may . 
be a benefit as a means of procuring property,°* 
a claim for a loss of services by the injury of an 
infant who was bound to serve plaintiff in consid- 
eration of his support and maintenance,®*® a debt 
due from a state for which an appropriation has 
been made, the state not being suable,®® rent not 
yet due, which is a part of the realty,®? a rever- 
sionary interest in a chattel,°® as a right of re- 
mainder in a slave devised to another for a term of 
years,°® a slave held by a bailee for hire, it being a 
thing in possession,’® or a right to real estate.71 


Goldman v. Furness, 101 Fed. 
467; Simons v. Ypsilanti Paper Co., 33 
Fed. 193; Justis v. WE SEELY ELCs t PEN, 


Hill v. Winne, 12 | Co., 12 Cal. A. 639, 108 BP 3 


Me. 542. F, Cas. No. 6,503, 1 Biss. 275. 52. Shoecraft v. Bloxham, 124 U. S. 
Miss.—Wilson v. McElroy, 10 Miss. 34. Bushnell v. Kennedy, 9 Wall. | 730, 8 SCt 686, 31 L. ed. 574; Corbin 
41. (U. S.) 387, 19 L. ed. 736; Scripps v. |v. Black Hawk County, 105 U. S. 659. 
N. Y¥.—Carr v. Rischer, 119 N. Y.| Fulton County, 183 Ill. 278, 55 NE | 26 L. ed. 1136. 
117, 23 NE 296; Murphy v. Cochran, | 700. 53. Denning v. Nelson, 1 Oh. Dec 
1 Hill 339. 35. Chaffin v. Nichols, 211 Ill. A.| (Reprint) 503, 10 WestLJ 215. 
Okl1.—St. Louis, ete., R. Co. v. Crews, | 109, 115 [quot Bouvier L. D.]. 54, McKee v. Judd, 12 N. Y. 622, 64 
51 Okl. 144, 151 P 879, AnnCas1918C 36. Mexican Nat. R. Co. v. David-|4mD_515; Gillet v. Fairchild, 4 Den. 
823. son, 157 U. S. 201, 15 SCt 568, 39 L.| GN. Y.) 80; Denning v. Nelson, 1 Oh. 
Pa.—Com. v. Bradley, 23 Pa. Dist.| ed. 672. Dec. (Reprint) 503, 10 WestLJ 215. 
194, 41 Pa. Co. 701 [cit Cye]. 37. Peo. v. Halsted, 26 App. Div. 55. Cincinnati v. Hafer, 49 Oh. St. 
Wis.—Noonan v. Orton, 34 Wis. 259, | 316, 49 NYS 685 [aff 159 N. Y. 533 | 60, 30 NE:197; Hux v. Russell, 138 
17 AmR 441. mem, 53 NE 1130 mem]. / Tenn. 272, 276, 197 SW 865 Lelt Gye]. 
Ont.—Cole v. Bank of Montreal, 39 38. Monahan v. Story, 2 E. D. Vaughan, 9 Ga. A. 371, 71 SE 691; Ben- 
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29. Watertown F. Ins. Co. v. 
Grover, ete., Sewing Mach. Co., 41 
Mich. 131, 1 NW 961, 32 AmR 146; 


Marts v. Cumberland Mut. F. Ins. Co., 
44.N. J. L. 478. 

30. U. S.—Peake v. Lincoln Nat. L. 
ins, Cor, 15°. (2d) 802,706 [cit Cyc]. 

Ala.—McLean v. Martin, 155 Ala. 
208, 45 S 295. 

Ga.—Perry v. Tweedy, 128 Ga. 402, 
57 SE 782, 119 AmSR 393, 11 AnnCas 
46;. Steele v. Gatlin, 115 Ga. 929, 42 
SE 253, 59 LRA 129. 

Ill.— Austin v. Royal League, 232 
Ill. A. 359 [rev on other grounds 316 
DLLs 140" NEY LOGS, sbtalbersy v. 
Fick, 218 Ill. A. 223, 228 [quot Cyc]; 
Armster v. Metropolitan L. Ins. Co., 
207 Ill. A. 514. 

Ind.—Stewart v. Gwynn, 41 Ind. A. 
320, 82 NE 1000, 83 NE 753; Pruden- 
tial. Ins.,.Co..v.. Hunn, 21 Ind. A. 525, 
52 NE 772, 69 AmSR 380. 

Iowa.—tTiffany v. Stewart, 60 lowa 
207, 14 NW 241. 

Ky.—Doty v. Dickey, 96 SW 544, 29 
KyL 900; Lockett v. Lockett, 80 SW 
1152, 26 KyL 300. 

Md.—New York L. Ins. Co. v. Flack, 
3 Md. 341, 56 AmD 742. 

Mich.—Ionia County Sav. Bank v. 
McLean, 84 Mich. 625, 48 NW 159. 

N. Y.—-Olmsted v. ‘Keyes, Soi IN eYr 
593. 

Ing.—Ex p. Ibbetson, 8 Ch. D. 519. 

31. Steele v. Gatlin, 115 Ga. 929, 
42° SE 253, 59 LRA 129. 

32. Hill v. Winne, 12 F. Cas. No. 
6,503, 1 Biss. 275; Prudential Ins. Co. 
Vv. Hunn, 21 Ind. A. 526; 52’ NE 772, 


Smith (N. Y.) 393, 394 [cit Burrill L. 
D.; 1 Chitty Pr. p 99 and notes]. 

39. Jackson, etc., Co. v. Pearson, 
60 Fed. 113. 

40. Ind.—Strong v. Clem, 12 Ind. 
37, 74 AmD 200. 

N. Y.—Payne v. Becker, 87 N. Y. 
153; Sherman v. Hayward, 98 App. 
Div. 254, 90 NYS 481; Tompkins v. 
Fonda, 4 Paige Ch. (N. Y.) 448. 

Oh.—Boltz v. Stolz, 41 Oh. St. 540. 

R. I.—Maxon v. Gray, 14 R. I. 641. 

S. C.—Lamar v. Scott, 34 8. Cc L. 


562. 

41. Sterling v; Sims, 72 Ga. 51; 
Hayward v. Hayward, 20° . Pick. 
(Mass.) 517; Parsons v. Parsons, 9 
N. H. 309, 32 AmD 362; Wildman v. 
Ram aM, 9 Ves. Jr. 174, 32 Reprint 
568. 

42. Glasford v. Baker, 1 Wash. T. 
224. 

43. Swann Davis Co. v. Stanton, 7 


Ga. A. 668, 67 SE 888, 

44. Swann Davis Co. v. Stanton, 
supra; Merriwether v. Bell, 139 Ky. 
402,58 SW 987, 22 KyL 844, 139 AmSR 
488; MacDonnell v. Buffalo Loan, etc., 
CO LIST Nien 2 oD PING EIue Oil: 

45. Torkington v. Magee, [1902] 2 
KE. AB 427; 


46. Cook v. Bell, 18 Mich. 387. 

47. Sellers v. Arie, 99 Iowa 515, 68 
NW 814 

48. Niles vy. Mathusa, 20 App. Div. 
483, 47 NYS 388 [aff 162 N. Y. 546, 57 
NE 184]. 

49. Chaffin v. Nichols, 211 Ill. A. 
109. 

50. Conaway v. Co-operative Home- 


builders, 65 Wash. 39, 117 P 716. 


nett v. Bennett, 116 N. Y. 584, 33 NE* 
Tee ab 553: Dry Dock Bank Vv. 
American L. Ins., etc., Co., 3 N. Y. 344; 
Campbell v. Perry, 9 NYS 330. 

57. Elein v: Davidson, 96UN= YWeLn(5, 
48 AmR 612, 5 NYCivProc 391, 67 How 
Pr 148 [rev 5 NYCivProc 28, 66 How 
Pr 354]; Noonan v. Orton, 34 Wis. 
259, 17 AmR 441. 

58. Henderson v. Henshall, 54 Fed. 
320,°4 CCA 357. 

59. Zoller v. Janvrin, 49 N. H. 114, 
6 AmR 469. 

60. Utah-Nevada Co. v. De Lamar, 
133 Fed. 113, 66 CCA 179 [certiorari 
den 199 U. S. 605, 26 SCt 746, 50. L. 
ed. 330]. 

61. Codman v. American Piano Co., 
229 Mass. 285, 118 NB 344. 

62. Glasford vy. Baker, 1 Wash. T. 
224 [eit 4 Kent Comm. ‘(10th ed.) p 


63. ie lis v. Sailor’s Snug Harbour, 
(Og MS) oe Tel SC GENG Tie 

Dry Dock Bank v. American L. 
Bigs ELC COs, 13 N. Bm eS 

Streever v’ Birch, 62 Hun 298, 
17° ys 195 (such a claim is Nota: 
chose in action, because the contract, 
not being binding or enforceable by 
plaintiff, he has no property therein). 

66. Divine v. Harvie, 7 T. B. Mon. 
(Ky.) 439, 18 AmD 194. 

67. Vantage Min. Co. v. Baker, 170 
Mo. A. 457, 155 SW 466; Van Wicklen 
Vv. Paulson, 14 Barb. (N. Y.) 654. 

68. Pitts v. Curtis, 4 Ala. 350. 

6S.) Pitts: vi Curtis, supra. 

Magee v. Toland, 8 Port. (Ala. ) 


Browne v. King, (Civ. A.) 196 
sw 884 [aff 111 Tex. 330, 235 SW 522], 
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“[S§ 43-44 


VIII. DISTINCTION BETWEEN REAL AND PERSONAL PROPERTY 


[§ 43] While the essential differences between 
“real property” and “personal property,” as or- 
dinarily defined,*? are well understood and uniform- 
ly recognized,** the distinction is in some cases dif- 
ficult in its application,’* since the same thing or 
substance is at different times classified as the one or 
the other according to its local situation, conforma- 
tion, use or other accidental qualities,“® and may 
at the same time be realty as to one person and per- 
sonalty as to another,’® and may by the mode of 
dealing with it be changed from the one to the oth- 
er.77 Ordinarily the nature of the thing itself de- 
termines the distinction between real and personal 
property,’® but things which are originally personal 
in their nature and are attached to the realty in such 
a manner that they may be detached without being 
destroyed or materially injured are subject to the 
convention of the parties.*® That which is in its 
nature personal may become a part of the realty by 
annexation thereto,®® or notwithstanding it is so 
annexed may by reason of the intention, understand- 
ing, or agreement of the parties, retain its charac- 
ter as personalty,** or that which is a part of the 


realty may become personalty by severance.*? Too, 
where real property is merely a component part of 
property whose predominant character is personal, 
such real estate becomes to that extent personal prop- 
erty.8 And that which in other ownership would 
be real estate is, when owned and used by a publie 
utility, personal property.’ However, a provision 
in the fundamental agreement of a real estate trust 
that its shares shall be personal property cannot 
change the nature of the stockholders’ interest in 
the property as real estate, as declared by the courts 
of the state.85° Generally, every government has the 
right to establish and regulate the rights of prep- 
erty in things within its jurisdiction, and to impose 
upon it any character which it may choose;*® but 
a statutory classification for a particular purpose 
does not convert into real estate generally, what 
was personal property at common law.** No other 
state can impugn or vary the character of property 
as classified by another state,°* so that the same 
thing may be realty in one state and personalty in 
another.®? 


IX. CONVERSION OR CHANGE OF CHARACTE 


[§ 44] A. In General. The character of property 
may, in some instances, be changed from personalty 
to realty, or from realty to personalty, by the act 
of the owner or other person in dealing with it.®? 
Anything detached from the realty becomes person- 
alty instantly,°? and this is the rule under the pro- 
visions of some statutes.°? Thus, when things which 
in their natural state form part of the freehold are 
severed therefrom and converted into chattels, they 


belong to the owner of the land;9* and when any 
part of the freehold, such as coal, minerals, sand, 
eravel, crops, or fixtures are severed from the free- 
hold, they become personalty.°> It is held, how- 
ever, that, to convert an article which is a part of 
the realty into a chattel by severance, the act must 
be done by one having the right or authority to do 
so,°® and with the intention of so converting it,°®? 
and that what is realty continues to be so until the 


72. “Personal property” see supra 
§ 32 et seq. 
“Real property” see supra § 19 et 


seq. , 
73. Hunt v. Bullock, 238 Ill. 320. 
74. Bemis.v. First Nat. Bank, 63 


Ark. 625, 40 SW 127; Stone v. Proc- 
“tor, 2) DD; Chipm:.. (Vt.)) 108, 

75. Stone v. Proctor, supra. 

76. Mott v. Palmer, 1 N. Y. 564; 
Fuller-Warren Co. v. Harter, 110 Wis. 
80, 85 NW 698, 84 AmSR 867, 53 LRA 
603. 

Nature of crops as real or personal 
property generally see Crops § 6. 

77. See infra §§ 44, 45. 

78. Western Union Tel. Co. v. Bur- 
lington, ete, R. Co., 11 Fed. 1, 3 Me- 
Crary 130. 

79. Western Union Tel. Co. v. Bur- 
lington,; etc.,' R.:Co., supra, 

Fixtures generally see 26 C. J. p 
649. 

80. Guernsey v. Phinizy, 113 Ga. 
898, 39 SE 402, 84 AmSR 270; State v. 
‘Graves, 74 N. C. 396. 

Fixtures generally see 26 C. J. p 

4 


9) 

81. Western Union Tel. Co. v. Bur- 
hingsitony etek: Coy, slim Med.” i 3 
McCrary 130; Curtiss v. Hoyt, 19 Conn. 
154, 48 AmD 149; Handforth v. Jack- 
son, 150 Mass: 149, 22 NE 634. 

82. Fulton v. Norton, 64 Me. 410; 
Peck v. Brown, 5 Nev. 81. See also 
infra § 44; and generally Fixtures 26 
Ca die 2OAOS 

83. Chicago, etc., R. Co. v. State, 
128 Wis. 558, 108 NW 557. 

[a] “A railroad system . 
[while] largely land and tangible 
things of a movable character at- 
tached or appurtenant thereto, the 
thing that gives the great value and 
special character to the whole is the 
franchise element, creating the public 
duty; so such special element is 
deemed to be the principal thing, im- 
pressing all minor parts with its 
character, and making the entire com- 


bination one entire machine of a per- 

sonal nature.” Chicago, etc., R. Co. 

Vacs sate, 128 Wis. 5538, 662, 108 NW 
ihe 

84. Wisconsin Tract., etce., Co. v. 
Green Bay, etc., Canal Co., 188 Wis. 
54, 205 NW 551; Ireland v. Toma- 
hawk Light, etc., Co., 185 Wis. 148, 
200 NW 642; Superior Water, etc., 
Co. v. Superior, 174 Wis. 257, 181 NW 
113, 183 NW 254. 

85. Bartlett v. Gill, 221 Fed. 476 
Laff 224 Fed. 927, 140 CCA 405]. 

86. Ind.—Louisville, ete. R. Co. 
v. State, 25 Ind.177, 87 AmD 358. 

Iowa.—Neilson v. Iowa Eastern R. 
oR 51 Iowa 184, 1 NW 434, 33 AmR 

La.—Harper v. Stanbrough, 2 La. 
Ann, 3:77; 

N. Y.—Wagner v. Mallory, 169 N. Y. 
501, 62 NE 584 

Tenn. —McCollum vy. Smith, 
342, 33 AmD 147. 

And see Conflict of Laws § 62. 

[a] Thus (1) the rolling stock of 
a railroad company is personal prop- 
erty (Neilson vy. Iowa Hastern R. Co., 
51 Iowa 184, 1 NW 434, 33 AmR 124), 
(2) but it is within the power of the 
legislature to treat it as real proper- 
ty for the purpose of taxation (Louis- 
ville, etce., Co. vy. State, 25 Ind? 177, 
87 AmD 358). 

87. Orchard v. Wright-Dalton-Bell- 
Anchor Store Co., 225 Mo. 414, 125 
SW 486, 20 AnnCas 1072; Myers v. 
Arthur, 135 Wash. 5838, 238 P 899. 
ae also supra § 35 text and notes 35, 

88. McCollum v. Smith, Meigs 
(Tenn.) 342, 33 AmD 147 (holding that 
slaves in Louisiana, being “immov- 
ables” under the law of Louisiana, go 
as real estate, although by the law 
of the domicile of the owner (Ten- 
nessee) Slaves were personalty). 

89. McCollum vy. Smith, supra, 

[a] Thus slaves (1) were in some 
jurisdictions declared to be real prop- 


Meigs, 


erty (Chinn v. Respass, 1 T. B. Mon. 
(Ky.) 25; Plumpton v. Cook, 2 A. 
K. Marsh. (Ky.) 450), (2) and in 
Louisiana were classed as immoy- 
ables (Hyams v. Smith, 6 La. Ann. 
362, 363; Girard v. New Orleans, 2 
La. Ann. 897, 901; Harper v. Stan- 
brough, 2) La. Ann? 377, °382).) (3) 
but, although termed “immovables,” 
were held not to be “real estate’’ (Gir- 
ard v. New Orleans, 2 La. Ann. 897). 
See also Slaves [36 Cyc 465]. 

90. Equitable conversion see Con- 
version 13, C: J. p 850: 

vameans property generally see Mix 
40..C. Je 23 

91. stone Vv. Proctor, 2 D. Chipm. 
(Vt.) 108. 

92. State v. Wolf, 22 Del. 323, 66 A 
739; Kennedy v. Smith, 149 Ga. 61, 
99 SE 27 [answers to cert questions 
conformed to 23 Ga. A. 724, 99 SE 318]. 

93. See statutory provisions. 

94. Pearce v. Aldrich Min. Co., 184 
Ala. 610, 64 S 321. 

95. Aldrich Min. Co. v. Pearce, 169 
Ala, 161, 52 S 911," AnnCas 19128 
288; Fulton v. Norton, 64 Me. 410; 
Anderson v. Todesca, 214 Mass. 102, 
100 NE 1068. 

[a] Soil wrongfully removed from 
land becomes, on severance, personal- 
ty. Anderson v. Todesca, 214 Mass. 
102, 100 NE 1068. 

[b] Stones taken from the ground 
and sold, and removed to another part 
of the premises, become personal prop- 
erty by the severance. Fulton v. Nor- 
ton, 64 Me. 410, 

96. Lewis v. Rosler, 16 W. Va. 333. 

97. Ga.—Guernsey v. Phinizy, 113 
Ga. 898, 39 SE 402, 84 AmSR 270 

Ky. —Byassee Vis Reese, 4 Mete. 37) 
83 AmD 481. 

N. Y.—Bishop v,. Bishop; id. Ni Y¢ 
123, 62 AmD 68; Goodrich v. Jones, 
2 Hill 142. , 

Pa.—Leidy v. Proctor, 97 Pa. 486. 
an Va.—Lewis v. Rosler, 16 W. Va. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


r §§ 44-45] 
owner by his election gives it a different character.®8 
So in the absence of any act to show a severance, 
the bricks of houses destroyed by fire and the lum- 
ber of those blown down by storms remain realty,®? 
and pass with a conveyance of the land so that they 
cannot subsequently be removed therefrom by the 
former owner. Slag dumped as refuse from an ore 
smelter or mill, while ordinarily appurtenant to the 
land on which it is dumped, may be treated by the 
owner of both the land and the dump as personalty, 
and sold and delivered as such.2 “Tailings” from 
ore reduction, deposited on adjoining property with 
the consent of the owner, may become part of real- 
ty;? and severed rock deposited upon another’s 
land and permitted to remain becomes real prop- 
erty.* 

Buildings. A building is not necessarily real prop- 
erty,° and where a building is severed from the land 
on which it had been placed, it becomes personal 
property by such severance. Where structures on 
premises are rightfully dismantled, wrecked lumber 
is personal property.‘ The sale of a house and the 
materials in it with the understanding that they are 
to be removed constitutes a severance thereof from 
the land and converts them into personal property,® 


and where buildings alone are conveyed by the own- | 


er of the land, they will, in contemplation of law, 
be regarded as divided and severed from the soil, 
and will vest as chattels in-the grantee, even before 
actual severance.® Materials furnished for a build- 
ing remain personalty until attached,'® and brick 
‘and lumber, although personalty before they are put 


into a house, become by such use a part of the’ 

[a] Intention not to convert.— ait 
Poles used in cultivating hops, which 
are taken down for the purpose of 12. 
gathering the crop and piled up with 13. 
the intention of replacing them in the] 641 


next season of hop raising, retain their 14. 

character as a part of the realty.| §§ 21, 24. 

Bishop v. Bishop, 11 N. Y. 123, 62 15. 

AmD 68. Pinkham y. Gear, 
98. Guernsey v. Phinizy, 113 Ga. 

898, 39 SE 402, 84 AmSR 270; Leidy| supra § 36. ’ 

v. Proctor, 97 Pa. 486; Rogers v. Gil- 16. Collier v. 


inger, 30 Pa. 185, 72 AmD 694. 
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Guernsey v. Phinizy, 113 Ga. 
898, 39 SE 402, 84 AmSR 270. 

State v. Graves, 74 N.C. 
Fullington vy. Goodwin, 57 Vt. 
Manure as real estate see supra 
Proctor v. Gilson, 49 N. H. 62; 
Manure as personalty generally see 


Jenks pl 9 wR... 1.) 130, [ys 
32 A 208, 61 AmSR 741; 


[50 C.J.] 769 


realty and remain so until severed and reconverted 
by the owner.?! 

Fence rails. Rails made up into a fence upon the 
land become a part. of the realty,!2 but old fence 
rails, constituting the refuse of a removed fence, are 
personalty.1? 

Manure. Where manure lies on the soil where it 
was originally deposited it becomes a part of the 
soil and is to be treated as real estate;14 but manure 
is not considered as realty in all cases,+> and if it 
be severed from the soil, gathered up and secured 
for use elsewhere, it becomes a mere personal chat- 
tel,*® and if, after having been gathered up it is 
spread upon the land and appropriated to fertiliz- 
ing purposes, it again becomes realty.17 

Oil and gas become personal property when pro- 
duced above ground.!8 

[§ 45] B. Severance of Trees.1®° Trees growing 
upon the land are a part of the realty,?° but or- 
dinarily when severed therefrom they become per- 
sonal property,?! although the title of the owner to 
them is not affected thereby.2? Still, trees which 
have fallen or been blown down by storms do not 
lose their character of realty unless the owner does 
some act showing an intention on his part to give 
them a different character, in the absence of which 
they will pass by a conveyance of the land as a part 
thereof.2 After severance, trees will not pass by 
a subsequent conveyance of the land,?* although the 
severance be merely constructive,?> at least as to 
purchasers with notice of the sale,?® unless the sale 
or contract be oral and the purchaser of the land 
is without notice thereof.27_ This conversion from 

Mo.—Yoakum v. Davis, 162 Mo. A. 
253, 144 SW 877; Richmond Land Co. 


v. Watson, 129 Mo. A. 554, 107 SW 
ee! Kelley v. Vandiver, 75 Mo. A. 


396. 
Nev.—Peck v. Brown, 5 Nev. 81. 

; N. H.—Kingsley v. Holbrook, 45 
Na oe oi3n 80 Amb Loe 
Bye J.—Porch v. Fries, 18 N. J. Eq. 
N. Y.—Pierrepont v. Barnard, 6 N. 
279 [rev 5 Barb. 364]; Warren v. 
Leland, 2 Barb. 613. 

N 169 N. 


. C—Thomas v. Merrill, 
C. 623, 86 SH 593; Frank Hitch Lum- 


N. H. 163. 


French v. 


{a] Criterion by which it is to be] Freeman, 43 Vt. 93. 
determined whether that which was 17. Ruckman v. Outwater, 28 N. 
once a part of the realty has become] J. L. 581. : 
personalty on being detached is not 18. Barnett Oil, ete., Co. v. New 


the capability of restoration to the 
former connection, but the true rule 
would seem rather to be that what 
was real shall continue to be so until 
the owner of the freehold shall by his 
election give it a different character. 
Rogers v. Gilinger, 30 Pa. 185, 72 
AmD 694. 

99. Guernsey v. Phinizy, 113 Ga. 
898, 39 SE 402, 84 AmSR 270; Rogers 
v. Gilinger, 30 Pa. 185, 72 AmD 694. 

1. “Guernsey iv. Phinizy, 113 .Ga. 
898, 39 SE 402, 84 AmSR 270. 

. Manson v. Dayton, 153 Fed. 258, 
2 C@A! 588: 

: BP Peterson Lake Silver Cobalt 
Min. Co., Ltd. v. Dominion Reduc- 
tion Co., Ltd., 41 Ont. L, 182. 

4. Eggborn v. Smith, 114 Va. 745, 
77 SE 593, AnnCas1914C 1148. 

5. Marshall v. Moore, 146 Mo. A. 
618, 124 SW 585. 

6 Hine v. New Haven, 40 Conn. 
478; Matter of New York, 196 N. Y. 
255, 89 NE 814, 36 LRANS 278, 17 
AnnCas 1032. 

7. Elerath Steel, etc., Co. v. Corn- 
foot, 116 Or. 88, 240 P 229. 

8. Stackpole v. Eastern R. Co., 62 

. H. 493. 
oes Hood v. Whitwell, 66 Misc. 49, 
120 NYS 372 [aff 140 App. Div. 882, 
124 NYS 1117 (aff 200 N. Y. 566 mem, 
93 NE 1122 mem) ]. 


10. Rapid Fireproof Door Co. _v. 
Largo Corp., 243 N. Y. 482, 154 NE 
531. 


[50 C. J.—49] 


Martinsville Oil Co., 254 Fed. 481 [rev 
on other grounds 261. Fed. 34, 171 
CCA 630]; McCullough vy. Ferman, 5 
Pay Dist. &) Co. 73 

19. License to cut and remove tim- 
ber: see Logs and Logging § 72 et 
seq. 

Sales of standing timber see Logs 
and Logging § 26 et seq. 

20. See supra §§ 21, 24. 
Logs and Logging § 15. 

21. Cal.—Los Angeles v. Hughes, 
202/Cal., 131, -2624P Visits. Kimball) “va 
Lohmas, 31 Cal. 154. 

Ga.—Boyd v. Newton County, 23 
ESO Seg OL SE Ze Us 

La.—Lee Lumber Co. v. Hotard, 122 
La. 850, 48 S 286, 129 AmSR 368; 
Woodruff v. Roberts, 4 La. Ann. 127. 

Me.—Whidden v. Seelye, 40 Me. 247, 
63 AmD 661; Moody v. Whitney, 34 
Me. 563; Richardson v. York, 14 Me. 


216. 
Mass.—Giles v. Simonds, 15 Gray 
Douglas v. Shum- 


441, 77 AmD 373; 
way, 13 Gray 498; Clark v. Holden, 
North- 


7 Gray 8, 66 AmD 450. 
Mich.—Kerschensteiner v. 
ern Michigan Land Co., 244 Mich. 403, 
221 NW 322; Macomber v. Detroit, 
etc., R. Co., 108 Mich. 491, 66 NW 376, 
62 AmSR 1713, 32 LRA 102; White v. 
King, 87 Mich. 107, 49 NW 518. 
Minn.—Jones v. Bradley Timber, 
ete., Co., 114 Minn. 415, 417, 131 NW 
494 [cit Cyc]; Berthold v. Holman, 12 
Minn. 335, 93 AmD 233. 


And see 


ber Co. v. Brown, 160 N. C. 281, 75 SE 
714; Wall v. Williams, 91 N. C. 477. 

Or.—Schmidt v. Vogt, 8 Or. 344. 

Pa.—Brewer v. Fleming, 51 Pa. 102. 

Tex.—Longino v. Wester, (Civ. A.) 
88 SW 445. 

Vt.—Yale v. Seely, 15 Vt. 221. 

Wis.—Hicks v. Smith, 77 Wis. 146, 
46 NW 133; Golden v. Glock, 57 Wis. 
118, 15 NW 12, 46 AmR 32. 

22. Kimball v. Lohmas, 31 Cal. 154; 
Whidden v. Seelye, 40 Me. 247, 63 AmD 
661; Kelley v. Vandiver, 75 Mo. A. 
435; Brewer v. Fleming, 51 Pa. 102. 


23. Leidy v. Proctor, 97 Pa. 486. 
24. Ga.—Boyd v. Newton County, 
23 Ga. A. 358, 98 SE 237. 
La.—Woodruff v. Roberts, 4 La. 
Ann. 127. 
Minn.—Berthold v. Holman, 12 
Minn. 335, 93 AmD 233. 
Nev.—Peck v. Brown, 5 Nev. 81. 
Or.—Schmidt v. Voght, 8 Or. 344. 
Sales of standing timber see Logs 
and Logging § 26 et seq. 
25. Warren v. Leland, 2 Barb. (N. 
Ya) G13. 
Constructive severance see 
text and notes 39, 40. 


infra 


26., ‘New York, etc., jliron, Co. uv. 
Green County Iron Co., 11 Heisk. 
(Tenn.) 434. 

27. Byassee v. Reese, 4 Mete. (Ky.) 


372, 88 AmD 481; Lockeshan v. Mil- 
ler, 16 KyL 55. 

[a] Thus, if the sale or contract is 
oral, a purchaser of the land without 
notice thereof will be entitled to the 


trees, and the vendee of the trees 


770 [50 C.J.] 
realty to personalty ordinarily takes place, although 
the trees are severed by a trespasser or person tem- 
porarily in possession of the land but having no 
right to cut them,?* except where the trespasser 
would profit by such conversion, in which ease equity 
will not permit him to gain an advantage from his 
own wrongful act;?° but the trees severed are the 
property of the person owning the fee in the land 
or estate in reversion or remainder,?® who may, as 
against the wrongdoer, maintain an action of re- 
plevin,*? or sue in trover for the conversion,?? or 
maintain an action on the case for damages in the 
nature of waste,** or, if not in possession of the 
land, may enter and take possession of the timber,?* 
or, if the timber has been sold, may waive the tort 
and recover upon a count for money had and re- 
ceived.*> Where a sale is made of trees which are 
to be removed within a given time, those cut with- 
in the time limited become personalty,?® although 
not actually removed from the land;?7 but trees not 
eut within the time limited do not become personal- 
ty.°8 In order to constitute a conversion the sev- 
erance need not be actual but may be constructive,®® 
as by a valid sale or conveyance of the timber, or of 
the land reserving the right to the timber.*® It has 
been held that a sale of trees, although oral, if made 
in contemplation of immediate severance and if the 
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[§$ 45-48 
trees are selected, marked, or designatzd, operates 
as a constructive severance and converts them into 
personalty;*1 but there is also authority that stand- 
ing timber is not converted into personalty by a con- 
veyance granting a perpetual right to enter and re- 
move it,#? and that the mere marking of standing 
trees by a purchaser thereof does not convert them 
either actually or constructively into personal prop- 
erty.4? Further, if the sale is not in contemplation 
of immediate .severance the trees do not become 
personal property upon sale or conveyance;** and 
if the trees are sold in contemplation of immediate 
severance and they are not removed within a rea- 
sonable time or within the time specified or a rea- 
sonable time thereafter, they cease to be personal 
property and are restored to their rightful position 
as a part of the realty.4® There is a direct conflict 
of authority as to what will constitute a valid con- 
veyanee, sale, or contract in regard to standing trees 
under the statute of frauds.*® It is settled, however, 
that a license to enter upon land and eut and re- 
move timber may be given by parol,*7? and that an 
ineffectual attempt to sell or convey may operate as 
such a license,*® and timber actually severed prior 
to a revocation of such a license will become per- 
sonal property of the purchaser or licensee.*® 


xX. WHAT LAW GOVERNS 


[§ 46] A. Real Property. The law governing im- 
movables or real property is discussed elsewhere in 
this work.°° 


[§ 47] B. Personal Property. The law governing 
movables or personal property is discussed else- 


where in this work.®1 
e ] 


XI. OWNERSHIP AND INCIDENTS THEREOF 


[§ 48] A. Owner®?—1. In General. Although it 
has been said that the term “owner” has a definite 


118, 15 NW 12, 
37. 


must look to his vendor for damages. 
Byassee v. Reese, 4 Metc. (Ky.) 372, 


46 AmR 382. 
Yale v. Seely, 15 Vt. 221; Hicks 


meaning,°® generally the term has no definite legal 
meaning,®4 and is not a legal term, but must be un- 


McGuire, 13 B. Mon. (Ky.) 340; Lock- 
eshan v. Miller, 16 KyL 55; Strause 


v. Smith, 77 Wis. 146, 46 NW 133; Gol- 
den v. Glock, 57 Wis. 118, 15 NW 12 


83 AmD 481; Lockeshan vy. Miller, 16 
KyL 55. 
28. Kimball v. Lohmas, 31 Cal. 154;|46 AmR 32. 


Whidden v. Seelye, 40 Me. 247, 63 AmD 
661; Moody v. Whitney, 34 "Me. 563; 
Richardson y. York, 14 Me. 216; Wall 
v. Williams, 91 N. C, 477; Brewer v. 
Fleming, 51 Pa. 192. 

22: Porch v. Fries, 18 N. J. Eq. 
20 

fal Thus ordinarily timber cut by 
a trespasser or by a tenant without 
right becomes personalty of the own- 
er of the land, and on his death passes 
to the personal representative in- 
stead of to the heirs, but if the per- 
son who cut it is one who would prof- 
it by its conversion into personalty, 
equity will not permit him to gain an 
advantage from his own wrongful act, 
but it will be*held to retain its char- 
acter as realty and to pass to those 
who would have been entitled thereto 
if it had not been severed. Porch y. 
Fries, 18 N. J. Eq. 204 

30. Whidden v. Seelye, 40 Me. 247, 
63 AmD 661; Richardson v. York, 14 
Me. 216; Johnson v. Elwood, 53 N. 
New 43ts)) Wall, v.0 Walliams,” 92 N. C. 


See Replevin [34 Cyc 1366]. 
See Trover and Conversion [38 
Cyc 2016]. 

33. See Waste [40 ae 508]. 

SA Clark sv.) rLolden, 4 
(Mass.) 8, 66 AmD 450. 

35. See Actions § 163. 

36. Mass.—Douglas v. Shumway, 
13 Gray 498. 

Mich.—Macomber vy. Detroit, etc., R. 
Co., 108 Mich. 491, 66 NW 3876, 62 
AmSR 713, 32 LRA 102. 

S. C.— Williams v. Bruton, 133 S. 
52895, 031 SH £8,120; Feit Cyc]. 

Vt.—Yale v. Seely, Loe Vitek, 

Wis.—Hicks v. Smith, 77 Wis. 146, 
46 NW 133; Golden v. Glock, 57 Wis. 


Gray 


Effect of stipulation as to time fer 
cutting and removal see Logs and 
Logging §§ 40, 41. 

38. Bell County Land, ete., Co. v 
Moss, 97 SW 354, 30 KyL 6. 

39. Kingsley v. Holbrook, 45 N. H. 
813, 86 AmD 173. 

40. Ga—Graham v. West, 126 Ga. 
624, 55 SE 931. 

N. H.—Amidon v. Latham, 78 N. 
H. 5, 95 A 787; Kingsley v. Holbrook, 
45 N. H. ols, 86 AmD 173. 

N. Y.—Batterman v. Albright, 122 
N. Y, 484, 25 NE 856, 19 AmSR 510, 11 
LRA 800; Pierrepont v. Barnard, 6 N. 
Y. 279 [overr Pierrepont v. Barnard, 5 
Barb. (N. Y.) 364]; Warren vy. Le- 
land, 2 Barb. 613. 

Pa.—Strause v. Berger, 220 Pa. 367, 
69 A 818. 

Tenn.—New York, etc., Iron Co. 
Green County Iron Co., 11 Heisk. 434, 

Tex.—Prince we Frost-Johnson 
Lumber Co., (Civ. A.) 250 SW 785; 
Downey v. Dowell, (Civ. A.) 207 SW 
585; Montgomery v. Peach River 
Lumber Co: 64 Dex Give A143) 0 17 
SW 1061 [writ of error dism 124 SW 

Stowe, 


904]. 

Vt.—Fairbanks v. 83 ‘Vt. 
155, 74 A 1006, 138 AmSR 1074 

Eng.—Hartley v. Pendarves, [1901] 
2 Ch. 498. 

{a] Trees selected, marked, and 
sold are constructively severed and 
become personalty. Asher Lumber 
Co. v. Cornett; 58 SW 438, 22 KyL 
569, 56 LRA 672. 

41. Cheatham y. Head, 203 Ky. 489, 
262 SW 622; Farmers’ Bank v. Rich. 
ardson, 171 Ky. 340, 188 SW 406; Til- 
ford v. Dotson, 106 Key W155) 51 SW 
583, 21 KyL 333; Byassee v. Reese, 4 
Mete. (Ky.) 372, 88 AmD 481; Cain’ v. 


v. Berger, 220 Pa. 367, 69 A 818. 

42. France v. Deep River Log- 
ging. Co: 19) Washe*336,.(140ice 36a 
AnnCas1916A 238. 

48. . L. Mercer Lumber Co. v. 
eeaher 80 Ind. A. 336, 139 NE 292. 

44, Cheatham v. Head, 203 Ky. 489, 
262 SW 622; Farmers’ Bank v. Rich- 
ardson, 171 Ky. 340, 188 SW 406; Bell 
County Land, ete., Co. v. Moss, 97 SW 
354, 30 KyL 6; Asher Lumber Co. 
v. Cornett, 63 SW 974, 23 KyL 602. 

45. Bell County Land, etc., Co. v. 
Moss, 97 SW 354, 30 Kyl 6. 

46. See Frauds, Statute of § 138. 

47. Brink ‘v. Warner, 82-cind, A: 
122, 145 NE 318. And see Frauds, 
Statute of §§ 188-140; Licenses § 175. 

48. Brink v. Warner, 82 Ind. A. 122, 
145 NE 318. And see Licenses § 179. 

49. Ind.—Brink v. Warner, 82 Ind. 
A. 122, 145 NE 318. 

Me.—Erskine vy. Plummer, 7 Me. 
447, 22 AmD 

Mass.—Drake v. Wells, 11 Allen 141; 
Giles v. Simonds, 15 Gray 441, TT 
ate 373; Nettleton v. Sikes, 8 Mete. 

Mich.—White v. King, 87 Mich. 107, 
49 NW 518; Spalding v. Archibald, 53 
Mich. 365, 147 NW 940, 50 AmR 253. 

N. Y.—Pierrepont v. Barnard, 6 N. 


Y. 279 [rev 5 Barb. 364]; Bennett v. 
Scutt, 18 Barb. 347. 
D.—Price, etc., Co. v. Madison, 


s. 
17S: -D. 247,295 NW’ 933. 
vVt.—Yale v. Seeley, 15 Vt.: 221. 
Right of licensee to enter and re- 
move trees cut prior to revocation of 
lisense see Licenses § 199. 


50. See Conflict of Laws §§ 75-86. 
Pera: See Conflict of Laws §§ 63- 

52. “Own” see 46 C. J. p 1164. 

53. Newborn v. Peart, 121 Misc. 


221, 200 NYS 890. 


54. Mo.—Gitchell y. Kreidler, 84 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


set ages ; 


§ 48] 


derstood from its ordinary use;>* 


meaning,®® and its meaning may not be the same 
It is not a technical 
term,°*® but rather one of wide application in various 
Too, the term “owner” has a variety 
of meanings,®® and is a versatile term, to suit the 
circumstances in which it is used;% it varies in its 
significance according to the context and subject mat- 
ter,°? that is, the meaning of the term is to be gath- 
ered from the connection in which it is used,®? and 
from the subject matter to which it is applied.®4 
When found in statutes, the term is given the widest 
variety of construction;®®> and may be used to con- 
vey a meaning sometimes broad and sometimes quite 
Still, the word “owner” is a compre- 
hensive term,®? a generic term,*® and it has been 
said to be nomen generalissimum.®® 


under all circumstances.®? 


connections.®9 


restricted.®® 


Mo. 472; 
182, 189 SW 641 

N. CG.—Freeman v. Ramsey, 189 N. 
Cc. 790, 128 SE 404. 

Or. —-Thompson v. Thompson, 79 Or. 
513, 155P) 1190; 

Utah.—In re Smithfield City, 262 P 


105. 
Eng.—Lester v. Lobley, 7 A. & E. 
124, 34 ECL 86, 112 Reprint 417, 6 N. 


& M. 340, 36 ECL 641. 

Ont.—Rex v. Bolas 51 Ont. L. 583, 
67 DomLR 583, 39 CanCrCas 72; Broun 
v. Bushey, 25 Ont. 612; Yorke v. Os- 
goode, 24 Ont. 12 [app allowed on 
other Erounds 21 Ont. A. 168 (app dism 
g24asCan, S.C. 282)4° ops ns v. Pro- 
vincial—Ins: Co.;:182U,€, 'C, 74, 

55. Lester v. Lobley, a ‘A. & &E. 
124, 34 ECL 86, 112 Reprint 417, 6 N. 
& M. 340, 36 ECL 641. 

56. Texas Bank, etc., Co. v. Smith, 
108 Tex. 265, 192 SW 533, 2 ALR 771. 

57.. Peo. v. Bennett Medical Col- 
nee 248 Ill. 608, 94 NE 110, 140 AmSR 


58. U. S.—Scandinavia Belting Co. 
v. Asbestos, etc., Works, 257 Fed. 937, 
169 CCA 87 [writ of certiorari den 
250 U. S. 644 mem, 39 SCt 494 mem, 
63 L. ed. 1186 mem]. 


Ida.—Hare v. Young, 26 Ida. 682, 
146.°P 104. 
Ind.—Baxter v. Moore, 56 Ind. A. 


472, 105 NE 588. 

Mass.—Keith v. Maguire, 170 Mass. 
210, 48 NE 1090. 

R. I.—American Woolen Co. v. 
North Smithfield, 29 R. I. 93, 69 A 293, 
16 AnnCas 1227. 

59. Scandinavia Belting Co. v. As- 
bestos, ete., Works, 257 Fed. 937, 169 
CCA 87 [writ of certiorari den 250 
U. S. 644 mem, 39 SCt 494 mem, 63 
L. ed. 1186 mem]; American Woolen 
Co. v. North Smithfield, 29 R. I. 93, 
69 A 293, 16 AnnCas 1227. 

60. Hyde v. Shine, 199 U. S. 62, 25 
SCt 760, 50 L. ed. 90; Brown v. New 
Haven Taxicab Co., 92 Conn. 252, 102 
A 573; Freeman v. Ramsey, 189 N. C. 
790, 128 SE 404. 

61. Scandinavia Belting Co. v. As- 
bestos, etc., Works, 257 Fed. 937, 169 
CCA 87 [writ of certiorari den 250 
U. S. 644 mem, 39 SCt 494 mem, 63 L. 
ed. 1186 mem]; American Woolen Co 
v. North Smithfield, 29 R. I. 93, 69 A 
293, 16 AnnCas 1227. 

62. U. S.—Scandinavia Belting Co 
v. Asbestos, ete., Works, 257 Fed. 937, 
169 CCA 87 [writ of certiorari den 250 
U. S. 644 mem, 39 SCt 494 mem, 63 L. 
ed. 1186 mem]. 

Ala.—Corona Coal, etc., Co. v. Fer- 
rier, 187 Ala. 530, 65 S 780 

Cal.—Miller v. Imperial Water Co. 
Bae 8, 156 Cal. 27, 108 P 227, 24 LRANS 
37 

Conn.—Brown v. New Haven Taxi- 
cab Co., 92 Conn. 252, 102 A 573. 

Ill.— Warren v. Lower Salt Creek 
Drain. Dist., 316 Ill. 345, 147 NE 248. 

Mass.—Marcus v. Boston St. Comrs., 
252 Mass. 331, 147 NE 866. 

Wis.—Peterson v. Johnson, 132 Wis. 
280, 111 NW 659. 

63. Hawaii.—Lewers & Cooke, Ltd. 


PROPERTY 


it has no rigid 


anyone ;‘4 


actual owner ;*! 
Thus, the word 


Rhodes v. Koch, 195 Mo. A.| v. Wong Wong, 22 Hawaii 765; Ma- 


goon v. Lord-Young Engineering 'Co;, 


ita. 22 Hawaii 327. 
Tl.— Warren v. Lower Salt Creek 
Dist. sL6) (ill, "345.0 147 NE 


Drain. 
248. 

N. Y.—Newborn v. Peart, 121 Misc. 
221, 200 NYS 890. 

Oh. —McCarthy V5 4 Oh. 
AS A gas 

r.—Schram v. Manary, 123 Or. 354, 
260 ? 214, 262 P 263 

Tex.—Texas Bank, ete. Co. 
Smith, 108 Tex. 265,.192 Sw 533, %3 
ALR 771. 

Vt.—Guild v. Prentis, 83 Vt. 212, 
74,4 1115, AnnCas1912A 313 

Ont.—Rex v. Bender, 51 Ont. L. 441, 
67 DomLR 583, 39 CanCrCas G23 Yorke 
v. Osgoode, 24 Ont. 12 [app allowed 
on other grounds 21 Ont. A. 168 (app 
dism: 24 Can. S..C. 282)1: 

64. Hawaii.—Lewers & Cooke, Ltd. 
v. Wong Wong, 22 Hawaii 765; Ma- 
goon v. Lord-Young Engineering Co., 
22 Hawaii 327. . 

Ill—Warren v. Lower Salt Creek 
Drain. Dist., 316 Ill. 345, 147 NE 248. 

N. Y.—Newborn v. Peart, 121 Misc. 
221, 200 NYS 890. 

Or.—Schram v. Manary, 123 Or. 354, 
260. P)724455262.-P. 263. 

Tex.—Texas Bank, etc., Co. v. Smith, 
108 Tex. 265, 192 SW 533, 2 ALR 771. 

Vt.—Guild v. Prentis, 83 Vt. 212, 
74 A 1115, AnnCasi1912A 313. 

65. Scandinavia Belting Co. v. As- 
bestos, ete., Works, 257 Fed. 937, 169 
CCA 87 [writ of certiorari den .250 
U. S. 644 mem, 39 SCt 494 mem, 63 
L. ed. 1186 mem]; In re Smithfield 
City, (Utah) 262 P 105; Peterson v. 
Johnson, 132 Wis. 280, 111 NW 659. 

66. Scandinavia Belting Co. v. As- 
bestos, ete., Works, 257 Fed. 937, 169 
CCA 87 [writ of certiorari den 250 
U. S. 644 mem, 39 SCt 494 mem, 63 L. 
ed. 1186 mem]; Carter v. Bolster, 122 
Mo. A. 135, 98 SW 105. 

67. Convis v. Citizens’ Mut. F. Ins. 
Co., 127 Mich. 616, 86 NW 994; Good 
v. Jarrard, 93 S. C. 229, 76 SE 698, 43 
LRANS 383; Brigham City v. Chase, 
30 Utah 410, 85 P 436. 

68. Hodges v. Harkleroad, 74 Ark. 
343, 85 SW 779. 


Hansel, 


69. Warren v. Lower Salt Creek 
Drain. Dist., 316 Ill. 345, 147 NE 248. 

70. Hare v. Young, 26 Ida. 682, 
146 P 104. 

71. Lindholm v. Hamilton, 159 
Minn. 81, 198 NW 289. 

72. Hare v. Young, 26 Ida. 682, 


146 P 104. 

73. U..S..v. Moore, 154 Fed. 712 
{rev on other grounds 161 Fed. 513. 
88 CCA 455]; Schram v. Manary, 123 
Or. 354, 260, P, 214,.262 P 263; In:re 
Smithfield City, (Utah) 262 P 105: 
Brigham City v. Chase, 30 Utah 410, 
8b Py 436. 

74, U.S. v. Ninety-Nine Diamonds. 
139 Fed. 961, 72 CCA 9, 2 LRANS 185 
{certiorari den 201 U. S. 645, 26 SCt 
760, 50 L. ed. 903]; U._S. v. Ninety- 
Nine Diamonds, 13 3 Fed. 579 [aff 139 
Hed. .961,-72) CCA..9,. 2 LRANS. 185 
(certiorari den 201 U. S: 645, 26 SCt 


[90Cr S.J*. 771 


“owner” has been frequently defined by courts and 
text-writers?° as one having dominion over a thing ;7! 
one who has dominion over that which is the sub- 
ject of ownership ;*? 
thing real or personal, corporeal or incorporeal, and 
a right of enjoyment and disposition;’* one who 
has full dominion over property, with a right to sell 
or otherwise dispose of it without accountability to 
one who has dominion over a thing, 
which he may use as he pleases, except as restricted 
by law or by agreement ;*° one who owns;** a right- 
ful proprietor;77 one who has the legal or rightful 
title, whether he is the possessor or not;7* a person 
in whom is.vested the ownership, dominion, or title 
of property;’® one who is the sole owner;*° the 


one who has dominion of a 


the real owner.8? In the primary 


sense’? the term is confined to one who has title.** 


760,50 L. ed. 903) J. 5 

755; Kallbrook ‘irre Dist, vei Abila; 
106 Cal. 355, 39 P 794; Frost-John- 
son Lumber Co. v. Salling, 150 La. 
756, 770, 91 S 207 [cit Cyc]; New- 
born v. Peart, 121 Misc. 221, 200 NYS 
890; West v. Washington R. Co., 49 
Or. 436, 90 P 666; Johnson v. Crook- 
shanks, 21 Or. 339, 28 P 78. 

[a] Similar definition.—‘He who 
has dominion of a thing, real or per- 
sonal, corporeal or incorporeal, which 
he has the right to enjoy and to do 
with as he pleases, either to spoil or 
destroy it, so far as the law permits, 
unless he be prevented by some agree- 
ment or covenant which restrains his 
right.” Allen v. Dillingham, 60 Fed. 
176, 181, 8 CCA 544. To same effect 
Hare v. ‘Young, 26 Ida. 682, 146 P 104; 
Howard v. Amerson, 236 Ill. A. 587, 
590 [quot Cyc]; Garver v. Hawkeye 
Ins. Co., 69 Iowa 202,.-28 NW 555; 
Daugherty v. Thomas, 174 Mich. 371, 
140 NW 615, 45 LRANS 699, AnnCas 
1915A 1163;. McLain v. Maricle, 60 
Nebr. 353, 83 NW 85; Terr. v. Young, 
2 N. M. 93; Harrison v. Sabina, 1 Oh. 
Cir; Cty 49; 1 “Oh. Cir: Deci-30s7Tohne 
son v. Crookshanks, 21 Or. 339, 28 P 
78; Parker-Harris Co. v. Tate, 135 
Tenn. 509, 188 SW 54, LRA1916F 935; 
Turner v. Cross, 83 Tex. 218, 18 SW 
578, 15 LRA 262: Miller-Link Lum- 
per Co. v. Stephenson, (Tex. Civ. 
A.) 265 SW _215 [aff (Commn. A.) 277 
SW 1039]; aewan City v. Chase, 30 
Utah 410, 85 P 436. 

76. U. S. v. Ninety-Nine Diamonds, 
139 Fed. 961, 72 CCA 9, 2 LRANS 185 


[eertiorari den 201 U.S. 645, 26° SCt 


760, 50 L. ed. 903]; Baltimore, etc., R. 
Co. v. Walker, 45 Oh. St. 577, 16 NE 
475; Miller-Link Lumber Co. v. Steph- 
enson, (Tex. Civ. A.) 265 SW 215 [aff 
(Commn, A.) 277 SW 1039]. 

77. U.S. v. Ninety-Nine Diamonds, 
139 Fed. 961, 72 CCA 9, 2 LRANS 185 
{certiorari den 201 U.S. 645, 26 SCt 
160, ap0 Ibe leds 903: Baltimore, etc., 
R, Co. v. Walker, 45 Oh. St. 577, 16 
NE 475. 

78. Century D. [quot Convis v. Citi- 
zens’ Mut. F. Ins. Co., 127 Mich. 616, 
620, 86 NW 994]; Webster D. [quot 
Allen v. Dillingham, 60 Fed. 176, 181, 
8 CCA 544; Atwater v. Spald- 
ing, 86 Minn. 101, 102, 90 NW 3870, 91 
AmSR 331; Turner v. Cross, 83 Tex. 
218,' 226, 18° SW 578,15 DRA 262)5 
Webster New Int. D. [quot Louisville, 
ete., R. Co. v. Murphree, 129 Ala. 432, 
434, 29 S 592]; Miller-Link Lumber Co. 
v. Stephenson, (Tex. Civ. A.) 265 SW 
215 [aff (Commn. A.) 277 SW 1039]. 

79. Black L. D. [quot Atwater v. 
Spalding, 86 Minn. 101, 102, 90 NW 370, 
91 AmSR 331]. 

80. Peo. v. Otis, 187 App. Div. 426, 
121 NYS 810 [app dism 200 N. Y. 555 
mem, 93 NE 1128 mem]. 

81. Robinson-Slagle Lumber Co. yv. 
Rudy, 156 La. 174, 100 S 296. 

82. Smith v. Craver, 89 Wash. 243, 
154 P 156. 

Barclay v. State, 156 Ala. 163, 


Barclay v. State, supra. 
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In its natural meaning the term. comprehends all 
those who have proprietorship in designated prop- 
erty,*> and the term is said to be synonymous with 
“proprietor.”8° The term “owner” may also be 
synonymous with “holder.”’* Further, the word 
“owner” has also been defined as the person in whom 
property is for the time being beneficially vested, and 
who has the occupation or control or usufruct of it ;** 
the person who has acquired a right of possession 
over property.8® The term includes both general 
and special owners,?° and one who has an interest 
in property under a special title.°! The word “own- 
er” is not infrequently used to describe one who has 
‘dominion over a thing, the title to which is in an- 
other;°? and it may be applied to more than one 
person with regard to the same property and at the 
same time.?? 

Absolute owner. The person who has possession, 
right of “possession, and right of property at the 
same time is an “absolute owner.’’®* 

In statutes regulating the operation of railroads,?° 
the term ‘‘owner” is used in the popular, rather than 
in a technical, sense,°® and includes all who are op- 
erating the railroad, °7 whether as lessees, receivers, 
or the like.®§ 

Owning. As used in a participial clause, this term 
refers to the one who owns,®® and may inelude the 
receiver of a railroad,! or a corporation operating 
arailroad.? As used in a statute giving a city power 
to inerease its bonded indebtedness for “purchasing 
or owning” a waterworks, the term does not empow- 
er the municipality to condemn property for a mu- 
nicipal waterworks, since the granted power is mere- 
ly to purchase to the extent of the specified bonded 


85. Marcus v. Boston St. Comrs., 94. 


PROPERTY 


Harris v. Southeast Portland 


[§§ 48-49 


indebtedness. 

[§ 49] 2. As Applied to Real Property. As ap- 
plied to real property, the term “owner” is deserip- 
tive of various rights to, and interests in, land;* 
and the meaning of the term varies as titles and 
rights to real property vary, from the absolute and 
unqualified fee simple to that of the mere occupant.° 
The term “owner” is not confined to those who are 
holders of a technical title in fee,® and it embraces 
the different species of interest which one may have 
by carving out of a-fee simple estate.’ However, 
the term means one who already has a legal or right- 
ful title,* and not one who must acquire such title 
in the future in order to come within the term.° 
Too, although ownership may not imply a perfect 
title,1° the term implies more than the bare legal 
title;+2_ it implies more than possession of land un- 
der a title which is void;+* and one in possession of 
land under a void deed is not an owner.1* The term 
does not include one who holds land under a title 
subject to forfeiture for fraud;!* nor one who has 
no right to control, handle, or dispose of the prop- 
erty :25 nor one in naked possession.?® 

As applied generally, the term “owner” inebuded 
one who owns; a rightful proprietor;!7 an abso- 
lute owner;?® one who has complete dominion of 
the property owned;+® one who has dominion over 
that which is the subject of the ownership;?° one 
who has the right to own; the exclusive right of 
possession; the legal or just claim of title; the 
proprietorship ;*? one who owes no service to an- 
other which limits his dominion over the land;?? 
one who owns in fee;?* the person owning the 


17. Baltimore, etce., R. Co. v. Wal- 


252 Mass. 331, 147 NE 866. 

86. Louisville Planing Mill Co. v. 
Weir Sheet Iron Works, 199 Ky. 361, 
251 SW 176; Mitchell v. Van Keulen, 
ete., Lumber Co., 175 Mich. 75, 140 
NW 973; Daugherty v. Thomas, 174 
Mich. Brith 140 NW 615, 45 LRANS 699, 
AnnCas1915A 1163; McGowan v. Mor- 
gan, 160 App. Div. 588, 145 NYS 787: 
Turner v. Cross, 83 Tex. 21.8.7 219) 18 
SW 578, 15 LRA 262 [quot Abbott L. 
1 Bouvier L. D.; Webster D.]; Mil- 
ler-Link Lumber Co: -v. Stephenson, 
GRem i Cine) 2A). 2265, oS Weel > alate 
(Commn. A.) 277 SW 10389]. 

“Proprietor” see [32 Hee 683]. 

See Holder 29 C. J. p 760 text 
and note 27. 

88. Brown v. New Haven Taxicab 
Co., 92 Conn. 252, 254, 102 A 573 [eit 
Cyc]; York. v. Osgoode, 24 Ont. 12, °25 
[app allowed on other grounds 21 
Ont; A. 168 (app dism 24 Can. S., C. 
282), and quot Stroud Jud. D.]. 

89. Wynne v. Dalby, 29 Ont. L. 62, 
4 OntWN 1330, 13 DomLR 569 [app 
dism 30 Ont. L. 675.16) DomigR: TL04: 

90. Peo. v. Lombard, 319 Ill. 56, 
149 NPE 584. 

91. Brown v. New Haven Taxicab 
Co., 92 Conn, 252, 102 A 573. 

92. Robinson vy. State, 7 Ala. A. 
172, 62 S 303; Lockhart v. ‘State, 6 Ala. 
A. 61, 60 S 591; Johnson v. State, 1 
Ala. A. 148, 55 S 268; Good vy. Jar- 
rard, 938 S. C. 229, 237, 76 SE 698, 43 
LRANS 383. 

“A person may exercise one of the 
rights incident to title, while an- 
other person is exercising a different 
right, and both may, for certain pur- 
poses, be denominated the owner.’ 
Good v. Jarrard, supra. 

93. 
Wong, 22 Hawaii 765; Herbert Boiler 
Co. v. Lewis, 185 Ill. A. 384; Good 
v. Jarrard, 93S. C. 229, 76 SH 698, 43 
LRANS 383; Wynne vy. Dalby, 29 Ont. 
L. 62, 4 OntWN:=*1330, 13 DomLR 569 
oud dism 30 Ont. L. 67, 16 DomLR 
710). 


Lewers & Cooke, Ltd. v. Wong |’ 


Lumber Co., 123 Or. 549, 262 P 243. 


Ain See Railroads [34 Cyc 648 et 
seq]. 

96. Bush yv. State, 128 Ark. 448, 
L394 SW 8ouce Chicago,-eter,R: Cos) Vv: 


State, 84 Ark. 409, 106 SW 199; State 
v. Corbett, 57 Minn. 345, 59 NW 3817, 
24 LRA 498; State v. St. Joseph, etc., 
R. Co., 46 Mo. A. 466. 

97. Bush v. State, 128 Ark. 448, 
194 SW 857; Chicago, ete, R. Co. v. 
State, 84 Ark. 409, 106 SW. 199; State 
v. Corbett, 57 Minn. 345, 59 NW 317, 
24 LRA 498; State v. St. Joseph, etc., 
R. Co., 46 Mo. A. 466. 

98. Bush vy. State, 128 Ark. 448, 
194 SW 857; Chicago, CLCh ers OOn vie 
State, 84 Ark. 409, 106 SW 199; State 

59 NW 317, 


v. Corbett, 57 Minn. 345, 
24 LRA 498; State v. St. Joseph, etce., 
R. Co., 46 Mo. A. 466. 

$9. Bush v. State, 128 Ark, 448, 194 
SW 857; Chicago, etc., R. Co. v. State, 
84 Ark. 409, 106 SW 199. 

1. Bush vy. State, 128 Ark, 448, 194 


SW 857. 
2 Chicago, etc., R. Co. v. State, 84 
Water Co. v. 


Ark. 409, 106 SW 199. 

3. Paris Mountain 
Greenville, 105 S. C. 180, 89 SE 669. 

4 Peterson v. Johnson, 132 Wis. 
280, 111 NW 659. 

. 5. Peterson v. Johnson, supra. 

6. In re Op. of Justices, 234 Mass. 
597, 127 NE 525. 

7. Hodges v. Harkleroad, 74 Ark. 
343, 85 SW 779. 

8. Cox v. Robison, 105 Tex. 426, 150 
Sw 1149. 

9. Cox v. Robison, supra. 

10. Hyde v. Shine, 199 U. S. 62, 25 
SCt 760, 50 L. ed. 90. 

11. Hyde v. Shine, supra. 


12. Hyde v. Shine, supra. 

13. Hyde v. Shine, supra. 

14. Ex p. Hyde, 194 Fed. 207. 

15. Hardinge v. Empire Zinc Cb., 


17 Ariz. 75, 148 P 306. 

THU On cache age Lopez, 15 Philippine 
515; Good v. Jarrard, 93 S. C. 229, 76 
SE 698, 43 LRANS 383. 


ker, 45 Oh. St. 577, 16 NE 475; Guild 
v. Prentis, 83 Vt. 212, 74 A 1115, Ann 
Cas1912A 318. 

18. Smith v. Texarkana Impr. 
Dist. No. 14, 108 Ark. 141, 156 SW 
455, 44 LRANS 696; Phillips v. Har- 
denburg, 181 Mo. 468, 80 SW 891. 

19. McFeters v. Pierson, 15 Colo. 
201, 24 P1076, 22 AmSR 388;- U.S. 
v. Lopez, 15 Philippine 515, 518 [quot 
Cyelk 

20. Florman v. El Paso County 
School Dist. No. 11, 6 Colo. A. 319, 40 
PPAG9s OSes Lopez, tS Philippine 
515, 518 [quot Cyc]. 

21. Woodward v. Republic F. Ins. 
Cony 325 elunt (CON, Y2)7 8655 Uae 
Lopez, 15 Philippine 515, 518 [quot 
Cyc]. 

22. American Woolen Co. v. North 
Smithfield, 29 R. I. 98, 69 A 298, 16 
AnnCas 1227. 

23. U. S.—Leigh v. Green, 193 U. 
S. 79, 24 SCt 390, 48 L. ed. 623. 

Ark.—Smith v. Texarkana Impr. 


Dist. No. 14, 108 Ark. 141, 156 SW 
455, 44 LRANS 696. 

Minn.—St. Paul, ete, R. Co. v. 
Matthews, 16 Minn. 341. 


Mo.—Ward v. Nolde, 259 Mo. 285, 
168 SW 596. 

NX: ewborn v. Peart, 121 Misc. 
221, 200 NYS 890. 

Philippine. —U. S. v. Lopez, 15 
Philippine 515, 518 [quot Cye]. 

S. C.—Paris Mountain Water Co. v. 
as ee LOSS 7CLA18.0)) 18957898 Siny 

S. D.—Crary v. Chicago, ete: R.iGer 
18 S. D. 237, 100°"NW i8. 

Tex.—Texas Bank, etc., Co. v. Smith, 
(Civ. A.) 195 SW 617; Dunbar v. Tex- 
as irr. Co., (Civ. Al) "195 SW 614, 616 
[cit Cyc]. 

Vt.—Guild v. Prentis, 83 Vt, 212, 
74 A 1115, AnnCas1912A 313. 

“The word ‘owner’ is sometimes 
used to mark a distinction between 
one who has the fee and one who has 
the use.” Paris Mountain Water Co. 
v. Greenville, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 49] 


fee;°* a person who has an estate in fee simple;?5 
one who is seized of a freehold estate in land;?* the 
legal owner;*? the person entitled to the legal estate 
in the land; 28 one who has the legal title or estate to 
or who owns “the legal estate in 
lands;°° the person having the legal ‘title; 51 one 
who holds both the legal and the equitable. title ;32 
one who owns land by a title of record deducible from 
one who has an interest of record;3* 
_the holder of record title;?®> one who has a full, com- 
plete, and indefeasible title ;26 one having the right- 
ful title;°* or one who has acquired ownership by 
adverse possession.** Included, too, within the scope 
of the term is any person who has an equitable 
right to, or interest in, land;*® one who has any 
wee which, in law or equity, amounts to owner- 


or in the land; ee 


the state;°* 


4. Page v. W. W. Chase Co., 145 
oat DU Sanl9) P 2i8's Ue CS .av. Lopez, 15 
Philippine Sale 518 [quot Cyc]. 

25. 0°U. $.—Slater Trust Co. v. Ran- 
dolph-Macon Coal Co., 166 Fed. 171. 

Tll.—Warren v. Lower Salt Creek 
Drain. Dist., 316 Ill. 345, 147 NE 248; 
Bowen-v. John, 201 Ill. 292, 66 NE 
357; Coombs’ v. Peo., 198 Ill. 586, 64 
NE 1056; Merritt v. Kewanee, 175 
Ill. 537, 51 NE 867; Wrightv. Bennett, 
4 Til. 258: 

Mo.—Phillips v. Hardenburg, 181 
Mo. 463, 80 SW 891. 

Oh. —McCarthy v. Hansel, 4 Oh. A. 
425. / 

Or.—Schram v. Manary, 123 Or. 354, 
260 P 214, 262 P 263; Thompson v. 
Thompson, WS Ors ols; 155 P 1190. 

Philippine.—vU. Ss. v. Lopez, 15 Phil- 
ippine 515, 518 [quot Cyc]. 

S. C.—Good v Jarrard, -93-S, ©? 229; 
76 SE 698, 43 LRANS S 383. 

26. Corona Coal, etc., 5 
rier, 187 Ala. 530, 65 S 780; 
Bennett Medical College, 248 Ill. 608, 
94 NE 110, 140 AmSR 237; Allen v. 
Charlestown Mut. ie Ins: Co., 5 Gray 
“Mass.) 384; American Woolen Co. v. 
North Smithfield, 297k. 1.593,-69°A 2938, 
16 AnnCas 1227. 

27. Granite Bituminous Pay. Co. v. 
Parkview Realty, etc., Co., 168 Mo. 
A. 468, 151 SW 479; Warren v. Pim, 
66 N.. J. Ea. 353, 59 Al 773; Us S. ve 
Lopez, 15 Philippine alley, 518 [quot 


Git 
38. Smith v. Ferris, 6 Hun (N. Y.) 
553; In re Riddell, 116 NYS 261 [app 
134 "App. Div. 990 mem, 119 NYS 1142 
mem te Len Se ive Lopez, 15 Philippine 
515, 518 [quot Cyc]. 


29. Collins v. Reger, 62 W. Va. 195, 
57 SE 743. 
30. Gravlee v. Williams, 112 Ala. 


539, 20S 952; U. S..v. Lopez, 15 Philip- 
pine 515, 518 [quot Cyc]. 
31. Ga—Hardin v. 
Southern R. Co., 113 Ga. 

8 


39. 

Mo.—Sibbett v. Steele, 240 Mo. 85, 
144 SW 439; St. Joseph v. Forsee, 110 
Mo. A. 127, 84 SW_98. 

N. Y.—In re Clement, 101. NYS 
447 lait 118 App. Div. 575, 103 NYS 
lowe 

Ok. —Crutcher v. Block, 19 Okl. 246, 
91 P 895, 14 AnnCas 1029. 

Philippine —U. S. v. Lopez, 15 Phil- 
ippine 515, 518 [quot Cyc]. 

ex Nexad. - bank.» ete...) Colm ve 
Smith, 108 Tex. 265, 192 SW 533, 2 
ALR 771. 

vt.—tIn re Fulham, 96 Vt. 308, 119 
A 433. 

32. U.S. v. Hyde, 132 Fed, 545 [aff 
199P U.S. 62n2 oS Ct 27601050 pied: 


Scroggins v. Nave, 133 Ky. 793, 
158 


34. McCotter v. 
DAVEY OE, 43540 SAK 5 1:2, 

35. Peninsular Stove Co. v. Crane, 
226 Mich. 130, 197 NW 698; Millerson 
v. T..W. Doherty Land, etc., Co., (Mo.) 
241 SW_ 907. 

36. Ex p. Hyde, 194 Fed. 207. 

87. Texas Bank, etc., Co. v. Smith, 
108 Tex. 265, 192 Sw asoe PT NA RINE 

38. Scroggins v. Nave, 133 Ky. 793, 


Chattanooga 
Si Micke) foam 


New Shoreham, 
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ified fee;*4 


119 SW 158: 

39. U. S.—Hyde v. Shine, 199 U.S. 
62, 25 SCt 760, 50 L. ed. 90. 

Cal.—Orange Cove Water Co. vy. 
Sampson, 78 Cal. A. 334, 248 P 526, 
ocr [eit Cye]. 

Ill.—Springer v. Kroeschell, 161 Il. 

358, 438 NE'‘1084. 

Towa. —Hunt Hardware Co. v. Herz- 
off, 196 Iowa 715, 195 NW 264; Wolfe 


Vir Lowa: JR, ete, Co. 17S: lowale277, 
tes NW 324; Severin v. Cole, 38 Iowa 


Minn.—Carey-Lombard Lumber Co. 
v. Bierbauer, 76 Minn, 434, 79 NW 541. 

Nebr.—Graf v. State, 225 NW 466. 

N. J.—Martin v. State Ins. Co., 44 
N. J. L. 485, 483 AmR 397. 

N. Y.—Menzies v. Tasker-Halstead 
Realty Co., 164 NYS 403. 

N. D.—Salzer Lumber Co. v. Claflin, 
16 Ne D601, List NW. 1036. 

Okl.— Crutcher v. Block, 19 Okl. 246, 
91 P 895, 14 AnnCas 1029. 

Philippine.—uv. S. v. Lopez, 15 Phil- 
ippine 515, 518 [quot Cye]. 

Ss. C.— Good v. Jarrard, 93-S. C. 229, 
76 SE 698, 48 LRANS 383 

Vt.—In re Fulham, 96 Vt. 308, 119 
A 433. 

W. Va.-—Biddle Concrete Co. v. Mc- 
Olvin, 90 W. Va. 760, 111 S 843. 

N. W. Terr.—Katrinsky v. Ester- 
hazy Protestant Separate School Dist., 
{Terr Ib. 265: 

40. Mixon v. Stanley, 100 Ga. 372, 
28 SE 440; U.S. v. Lopez; 15 Philip- 
pine 515, 518 [quot Cye]. 

41. U. S—U. S. v. Ninety-Nine 
Diamonds, 139 Fed. 961,.72 CCA.9, 2 
LRANS 185 [certiorari den 201 U.S. 
645, 26 SCt 760, 50 L. ed. 903]. 

Cal.—Higgins v. San Diego, 131 Cal. 
294, 63- P 470. 

Colo.—Larimer County Ditch Co. v. 


Zimmermann, 4 Colo. A. 78, 34 P 1111. 


Ill.—Peo. v. Lombard, 819 Ill. 
149 NE 584. 

N. C.—Weston v. John L. Roper 
Lumber Co., 162 N. C. 165, 183, 77 SH 
wa AnnCasi915A 931 [cit Cyc]. 
Salzer Lumber Co. v. Claflin, 
16 ™. D. 601, 1183 NW 1036. 

Oh.—Jones v. State, 70 Oh. St. 36, 
70 NE 952, 1 AnnCas 618; Baltimore, 
etc., R.-Co. v.. Walker, 45 Oh. St. 577, 
585, 16 NE 475. 

Philippine.—uU. S. v. Lopez, 15 Phil- 
ippine 515, 518 [quot Cyc]. 

C.—Good v. Jarrard..93 S.C. 229, 
76 SE 698, 48 LRANS 383. 


56, 


Tex..—Texas Bank, etc., Co 
Smith, 108 Tex. 265, 192 Sw 533, % 
ALR 771. 


Vt.—Guild v. Prentis, 83 Vt. 212, 74 
A 1115, AnnCas1912A 313. 

“Indeed, there may be different. es- 
tates in the same property vested in 
different persons and each be an own- 
er thereof.” Jones v. State, 70 Oh. St. 
36, 70 NE 952, 1 AnnCas 618; Balti- 
more, etc., R. Co. v. Walker, 45 Oh. St. 
Div, oso, Lo INE. .475 [quot JUS, bv. 
Ninety-Nine Diamonds, 139 Fed. 961, 
971, “WLCCA 9, 2 LRANS 185 [certio- 
rari den 201 U.S! 645, 26 SCt 760, 50 
L. ed. 903]. 

42. I1l.—Peo. v. Lombard, 319 Ill. 
56, 149 NE 584, 
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ship in the land—any right of entry upon it, to its 
possession or enjoyment, or any part of it, which 
can be deemed an estate in it;*? 
ing a claim or interest in real property, though less 
than an absolute fee;*! 
usufruct, control, 
his interest in it be less than a fee;*? 
an interest in or claim upon property much less than. 
absolute and unqualified title;*# one holding a qual- 
any person having an interest in the 
estate;#® anyone who has a substantial interest in 
the property ;*° a person having any defined inter- 
est in real estate;+7 one who has any lawful inter- 
est in property;*® any person having any estate, in- 
terest, or easement in property;*® a person haying 
any interest in land,®°® no matter how slight;°1 one 


any person hay- 


any person who has the 
or occupation of the land, whether 
one having 


Ind.—Bennett v. Seibert, 10 Ind. A, 
369, 35 NE 35, 37 NE 1071. 

Minn.—Parker v. Minneapolis, ete., 
R. Co., 79 Minn. 372, 82 NW 673. 

Or.—Schram vy. Manary, 123 Or. 354, 
260 P 214, 262 P 263; Thompson v. 
Thompson, 79 Or. 513, 155 P 1190. 

_ Philippine.—U. 8. v. Lopez, 15 Phil- 
ippine 515, 518 [quot Cye]. 

R. I.—McKee v. McCardell, 22 R. I. 
71, 46 A 181. 

Ont.—Rex v. Bender, 51 Ont. L. 441, 
67 (DomLR) 583.2397 “CanGrCag. 17255 
Wynne v. Dalby, 29 Ont. L. 62, 4 
OntWN 1330, 13 DomLR 569 [app 
dism 30 Ont. L. 67, 16 DomLR 710]. 

43. Getchell, etc., Lumber, etc., Co. 
v. Peterson, 124 Iowa 599, 100 NW 
550; Graf v. State, (Nebr.) 225 NW 
466; U.S. v. Lopez, 15 Philippine 515, 
518 [quot Cyc]. 

44. Bew v. Ventnor Oity.7 SINE ie 
L.. 207, 80 A 28. 

45. Beste v. Cedar County, 87 Nebr. 
689, 128 NW 29; State v. Missouri 
Pac. R. Co., 75 Nebr. 4, 105 NW 983; 
Dodge v. Omaha, etec., R. Co., 20 Nebr. 
276, 29 NW 936; Gerrard v. Omaha, 
etc., R. Co., 14 Nebr. 270, 15 NW 231; 
Ws iSa ve Lopez, 15 Philippine Duds 518 
[quot Cye]. 


46. Steele v. Dye, 81 Kan. 286, 105 
P 700. . 
47. Gitchell v. Kreidler, 84 Mo. 872; 


Rhodes v. Koch, 195 Mo. A. 182, 189 
SW 641; U.S. v. Lopez, 15 Philippine 
515, 518 [quot Cyc]; In re Smithfield 
City, (Utah) 262 P 105. 


48. Brigham City v. Chase, 30 
Utah 410, 85 P 436. 

49. Ill—Hacken v. Isenberg, 288 
Ill. 589, 124 NE 306. 

Nebr.—Rule v. Sioux County, 94 
Nebr. 736, 144 NW 806. 

N. Y.—New York C€Cent., ete., R: Co. 


v. Matthews, 144 App. Div. 732,129 
NYS 828; Vogel, etc., Co. v. Mont- 
gomery, 133 App. Div. 836, 118 NYS 
10; Peo. v. Thornton, 122 App. Div. 
287, 106 NYS 704; New Union Tel. 
Co. v.. Marsh, 96. App. Div. 122, 89 
NYS 79; New York Cent., ete., R. Co. 
v. Matthews, 70 Misc. 567, 128 NYS 
138 [aff 144 App. Div. 732, 129 NYS 
828]. 

Or.—Schram v. Manary, 123 Or. 354, 
260 P 214, 262 P 263: 

Philippine.—U. S. v. Lopez, 15 Phil- 
ippine 515, 519 [quot Cyc]. 

Tex. —Nalle v. Haves, (Commn. A.) 
5 SW (2d) 500; Ogburn Gravel Co. v. 
Watson Co., (Civ. A.) 190 SW 205 [aff 
110 Tex. 161, 217 SW 373]. 

50. ‘Ill.—Sorg. v. Crandall,‘ 233 111. 
79, 84 NE 181; Hacken v. Isenberg, 
210 Ill. A. 120 [rev on other grounds 
288 Tll. 589, 124 NE 306]. 

Nebr.—State v. Missouri Pac. R. Co; 
75 Nebr. 4, 105 NW 983. 

N. Y.—Strauchen vy, Pace, 195 N. 
Y. 167, 88 NE 51. 

Okl1. 
92 P 167. 

S. C.—Woodstock Hardwood, etc. 
Mfg. Co. v. Charleston Light, etc., Co., 
84 S. C. 306, 66 SE 194. 

467, 


51. Jarrell v. Block, 19 Okl, 
925P i167. 
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who has an interest in land for years, for life, or 
any greater estate, freehold, in reversion or remain- 
der;°?. a remainderman;®* one in whom a remain- 
der in fee is vested;°* a holder of contingent in- 
terests in land;®°5 one who has a life estate;®® a 
tenant in common;°* each of tenants by entire- 
ties,>* who are two owners and not one;°® one who 
has a one-third undivided interest;°° a tenant® for 
life®? or for years;°? a tenant in possession;®* a 
lessor;®> an owner of a leasehold estate;°® a les- 
see;°" a lessee for a term of years;°* a lessee for 
ening purposes ;°° one who occupies under a month- 
ly renting or the like,*° although this use has been 
characterized as loose, slovenly, and lacking in pre- 
cision;*? a purchaser under a contract of sale;** 
a purchaser under an executory contract of sale;"* 
a purchaser in possession under a verbal executory 
contract;74 a purchaser under an oral contract, in 
possession, and who has made permanent improve- 
ments;7® a purchaser in possession;*® one in pos- 
session of a dwelling house under a valid and sub- 
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sisting contract of purchase;’? a conditional sale 
purchaser in possession;’® a purchaser in posses- 
sion who has paid part of the purchase money;7? 
a purchaser in possession who has paid all the pur- 
chase money but has not received a deed;*° a pur- 
chaser in possession, who has made part payment, 
who is living on land, and to whom a deed has been 
tendered but not delivered pending corrections there- 
on;*+ one in possession under a bond for a deed;** 
a purchaser, who under contract of sale, is the bene- 
ficial owner;83 one who paid the purchase price, © 
although his. deed is formally imperfect for lack of 
stamp; 84 a grantee in possession under an unrecord- 
ed deed;8® the vendor, under a land contract;*® 
one who "has entered into contract to sell land until 
the deed has actually been delivered and recorded ;°* 
a vendor in possession as trustee for the vendee;*® 
a vendor, retaining legal title and part of the bene- 
ficial interest;®® a vendor who had received part 
of the purchase price;°° a mortgagee;°! a mortgagee 


75. Bone v. Cowan, 37 Tex. Civ. A. 


67. U. S.—Terrace v. Thompson, 
274 Fed. 841 [aff 263 U. S. 197, 44 SCt 


52. Johnson vy. Richardson, 331114. 
Miss. 462. f 
53. State v. Wheeler, 23 Nev. 143, 
44 P 430; Schott v. Harvey, 105 Pa. | 15, 68 L. ed. 255]. 


222, 51 AmR 201; Cureton v. South 
Bound R. CO2359 S.C. 371, 37 SH 914. 

Not deemed owner see infra text 
and note 31. 

54. Grattan v. Trego, 225 Fed. 705, 
140 CCA 579. 

55. Lane v. Wright, 121 Iowa 376, 
96 NW 902, 100 AmSR 362. 

56. Warren v. Lower Salt Creek 
Drain. Dist., 316 Ill. 345, 147 NE 248; 
Andes Ins. "Co. v. Fish, CASON 20 
McLevis v. St. Paul F. & M. Ins. Co., 
165 Minn. 468, 206 NW 940. 

57. Green v. Root, 62 Fed. 191; 
Marcus v. Boston St. Comrs., 252 
Mass. 331, 147 NE 866; Webber Lum- 
ber, etc., Co. v. Erickson, 216 Mass. 
81, 102 NE 940; Isom v. Larson, 78 
Mont. 395, 255 P 1049; Chan v. South 
Omaha, 85 Nebr. 434, 123 NW 464, 133 
AmSR 670. 

Not deemed owner see infra text 
and note 34. 

58. Rhodes v. Koch, 195 Mo. A. 
182, 189 SW 641. 

Not deemed owner see 
and note 35. 

59. Rhodes v. Koch, 195 Mo. A. 
182, 189 SW 641. 


infra text 


60. yaeneart v. State, 6 Ala. A. 61, 
60 S 59 
61. Midland Oil Co. v. Thigpen, 


4 FB. (2d) 85, 53 ALR 311; Dunbar v. 
Texas frr. Co., (Tex. Civ. A.) 195 SW 
614; Peterson v. Johnson, 132 Wis. 
280, 111 NW. 6593, Rex v. ‘Bender, 51 
Ont. L. 441, 67 DomLR 583, 39 CanCr 
Cas 72. 

Not deemed owner see infra text 
and note 32. 

62. Chiesa v. Des Moines, 158 Iowa 
343, 138 NW 922, 48 LRANS 899; 
State v. Wheeler, 23 Nev. 143, 44 P 
430; Freeman v. Ramsey, 189 N. C. 
790, 128 SE 404; Schott v. Harvey, 
105 Pa. 222, 51 AmR 201. 

Not deemed owner see infra text 
and note 33. 

63. Iowa.—Chiesa v. Des Moines, 
158 Iowa 3438, 188 NW 922, 48 LRANS 
899. 

Minn.—Parker y. Minneapolis, etce., 
R. Co., 79 Minn. 372, 82 NW 6738. 

Nev.—State v. Wheeler, 23 Nev. 143, 
44 P 430. 

Pa.—Schott v, Harvey, 105 Pa. 222, 
‘51 AmR 201. 

Tex.—Fort Worth, etc., R. Co. v. 
Judd, (Civ. A.) 4 SW (2d) 1032. 

64. Webster City Steel Radiator 
Co. v. Chamberlin,_137 Iowa 717, 115 
NW 504; Baker v. State, 63 Misc. 549, 
118 NYS 618. 

65. Lewers & Cooke, Ltd. v. Wong 
Wong, 22 Hawaii 765. 

66. Choteau v. Thompson, 2 Oh, St. 


Hawaii.—Lewers & Cooke, Ltd. v. 
Wong Wong, 22 Hawaii 765. 

Ill—Arms v. Ayer, 192 Ill. 601, 61 
NE: 851, 85 AmSR 357,58 LRA 277; 
Matot v.. Barnheisel, 212 Ill. A. 489; 
Hacken v. Isenberg, 210 Ill. A. 120 
[rev on other grounds 288 Ill. 589, 
124 NE 306]. 

Me.—Corey Co. v. H. P. Cummings 
Constr, Co., 118 Me. 34, 105 A 405. 

Minn.—State v. Corbett, 57 Minn. 
345, 59 NW 317, 24 LRA 498. 

N. Y.—Mattér of New York, 219 
App. Div. 387, 220 NYS 23. 

Oh. —Iroquois Co. v. Meyer, 80 Oh. 
St. 676, 89 NE 90. 

Okl.—Jarrell v. Block, 19 Okl. 467, 
92 P 167; Biock v. Pearson, 19 Okl. 
422, 91 P 714; Crutcher v. Block, 19 
Okl. 246, 91 P 895, 14 AnnCas 1029. 

Philippine.—U., S. v. Lopez, 15 Phil- 
ippine 515. 

R. I.—State v. Gilligan, 23 R. I. 
400, 50 A 844; Gilligan v. Providence, 
DiRT 258. 

S. C.—Woodstock Hardwood, ete. 
Mfg. Co. v. Charleston Light, ete., Co., 
84 S. C. 306, 66 SE 194. 


Tex. —Texas Bank; “ete! Col. wy 
Smith, 108 Tex. 265, 192 SW 533, 2 
ALR 1771; Texas Bank, etc., Co. v. 


Smith, (Civ. A.) 195 SW 617; *Ogburn 
Gravel Co. v. Watson Cos, (Civ. A.) 
a 205 [aff 110 Tex. 161, 217 SW 


Wash.—Stahl Brewing, etc., Co. ve 


Van Buren, 45 Wash. 451, 88 P 837. 

Bng.—Lister Vv. Lobley, J Og NAR ee LD 5 
124, 34 ECL 86, 112 Reprint 417, 6 N. 
& M. 340, 36 ECL 641. 

Ont.—Hopkins ‘v. Provincial Ins. 
Cow LeU iEree Py 74: 

Not deemed owner see infra text 
and note 38. 

68. Guild v. Prentis, 83 Vt. 212, 
74 A 1115, AnnCas1912A 313. 

Not deemed owner see infra text 
and note 38. 

69. Tobin v. Gartiez, 44 Nev. 179, 
LOW Pi1063; 
mek U. S. v. Lopez, 15 Philippine 


71. . U.S. v.. Lopez, supra 

72. Hunt Hardware Co, v. Herzoff, 
196 Iowa: 715, 195 NW 264; Salzer 
Lumber Co. v. Claflin, 16 N. 601, 


113 NW 1036; Good v. Jarrard, 93 S. 
C. 229, 76 SE 698, 43 LRANS oes 
waite v. Savidge, 93 Wash. 676, 161. P 


Not deemed owmer see infra text 
and note 44. 

73. Bowls v. Oklahoma City, 24 
Okl. 579, 104 P 902, 24 LRANS 1299. 

74. William Cameron & Co., Ine. 


v. Trueheart, (Tex. Civ. A.) 165 SW 58. 


519, 84 SW 385. 

76, N. ¥.—In re Farley, 153 NYS 
271 [aff 173 App. Div. 916 mem, 158 
NYS 1115 mem}. 

Okl1.—Zimmerman v. Cimarron 
County, 65 Okl. 10, 162 P 489. 

Or.—Randolph v. Christensen, 124 
Or. 661, 265 P 797; Schram v. Manary, 
123 Or. 354, 260 P 214, 262 P 263. 

S. Gat Rideewoer v. Broadway, 91 S. 
C. 544, 75 SE 132. 

W. Va.—Biddle Concrete Co. v. Mc- 
Olvin, 90 W. Va. 760, 111 SE 843. 

77. Adtna F. Ins. Co. v. Tyler, 16 
Wend. (N. Y.) 385, 30 AmD 90. 
_ 78 Avery v. Philadelphia Mechan- 
ies’ Ins. ~Co.,, {(Mo:=A:) 295 SW. 509; 
Menzies v. Tasker-Halsted Realty Co., 
164 NYS 403. 

79. Doyle v. Diana, 203 App. Div. 
239, 196 NYS 864; In re Catfish River 


Drain. Dist., 176 Wis. 607, 187 NW 
80. Katrinsky v. Esterhazy Prot- 


puree Separate School Dist., 7 Terr. 

81. Shaw v. Goben, 167 Mo. A. 125, 
151 SW 209. 

82. Holstein Lumber Co. v. Han- 
sen, 198 Iowa 1264, 201 NW 46. 

83. Wolfe v. Towa R.,nete.,, Cox, 143 
Iowa 277, 155 NW 324. 

84. Spellman Land, 
Standard Iny. Co., 
SW 418. 

85. Vogel, ete., Co. v. Montgomery, , 
133 App. Div. 836, 118 NYS oe 

86. Schoeneman Lumbe Coane 
Davis, 200 Iowa 8738, 205 ‘Nw 502; 
Schnaufer v. Ahr, 53 Mise. 299, 103 
NYS 195. 

Not deemed owneér see infra text 
and note 45. 

87. Miller v. Mead, 127 N. Y. 544, 
28 NE 387, 18 LRA 7021. 

88. Good v. Jarrard, 93S, C) 229), 
76 SE 698, 48 LRANS 383. 

89. Vilker v. Beggs, 53 N. D. 858, 
208 NW 383. 

90. In re Catfish River 
Dist., 176 Wis. 607, 187 NW 673. 

91. U. S.—Glover v. U. S., 164 U.S. 
294, 17 SCt 95, 41 L. ed. 440; Omaha 
v. Omaha Water Co., 192 Fed. 246, 112 
CCA 504. 

Iowa.—Lane v. Wright, i21 Iowa 
376, 96 NW 902, 100 AmSR 362; Sev- 
erin v. Cole, 38 lowa 463. 

Md. —Hagerstown v. Groh, 101 Md. 
560, 61 A 467, 4 AnnCas 943: 

Minn. —Morey v. Duluth, 75 Minn. 
221, 77 NW 829. 

Mo.—Morgan v. Willman, 318 Mo. 
151, 1 SW (2d) 198, 58 ALR 1518. 

_ Neb r.—Omaha Bridge, CG alles. LOLos 

. Reed, 69 Nebr. 514, 99 NW 276. 

'N. Y..—Merriman v. New York, 227 
N. Y. 279, 125 NE 500. 

Okl.—Blaine County Bank v. Noble, 


etc, -€0.2 5 
293 Mo. 120, 238 
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in possession;®? a mortgagee out of possession ;°? 
and a mortgagor 1 in possession.®* Further, the term 
“owner” includes one having legal custody and eon- 
trol of the property;°*> one having possessory right 
to land;°* one who has an estate in possession 3°? 
one having a present interest in land with the right 
of possession ;9§ anyone who has the right of ius 
session to property;°® one entitled to possession 31 

a person rightfully in possession;? one entitled to 
possession and use;* one who has the right to pres- 
ent possession or present control or dominions one 
in possession and control;®> an occupier;® the oc- 
cupant in possession;’ any person occupying or 
cultivating lands;*° or one who has a right of pres- 


ent use and occupation ;®° an occupant pf premises | 


having entire control;'° a person in possession un- 
der. dlaim of ownership 3! one who has use, occu- 
pation, or control with claim of ownership;!2 a 
person in possession under a claim of right;!% a 
claimant disputing title;1* one in possession of un- 
surveyed public land with intent to procure title, pre- 
pare it for cultivation, and plant a erop;+* one who 
has a right in land for a particular purpose;?° 
one who has a right to shoot on land;** the person 
or persons who represent a particular piece of prop- 
erty, where there is a unity of possession;1® any 
person beneficially interested im the property;?® one 
who pays the consideration for land, although it is 
deeded to another ;?° a person who receives beneficial 


55 Okl. 361, 155 P 582. 10. 
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returns from the land;?! a person in receipt of the 
rack rents;** every person in possession or receipt 
either of the whole or any part of the rents and prof- 
its of any land or tenement or the occupation of 
such land or tenement, other than as tenant from 
year to year, or for any less term, or as tenant at 
will;?® any corporation or person enabled to sell 
and convey land;** or anyone owning real estate 
whose interest is subject to payment of judgment.?® 
The term also includes executors in whom title to 
real estate is vested;?® a personal representative in 
possession and exercising complete control over the 
real estate of a decedent ;?" the purchaser at a trust 
deed foreclosure sale;?* a surviving spouse in pos- 
session of, and exercising complete control over, the 
homestead of the deceased spouse;?® and stoeckhold- 
ers in a realty trust.®° 

Not included. However, the term “owner” has 
been held not to include a remainderman;*! a ten- 
ant;*? a tenant for life;?* a tenant in common;?# 
one ‘of two tenants by entireties;?> a joint owner ;?° 
a mere tenant or temporary ocecupant;*? a lessee 33 
one who has an ordinary oil and gas lease;3® a wid- 
ow, holding homestead and dower;*® one with mere- 
ly an equitable estate in, or lien on, premises;*? 
one who has, by contract or otherwise, a mere equity 
in land;** or one who has mefely a right to com- 
pel a conveyance of the legal title or estate to him- 
self;*3 a purchaser under a land contract;4* a ven- 


28. Bankers’ Bldg., etc., Assoc. v. 


Eng.—The Cargo ex Port Victor, 
(P9077 P22 £3,250. 

Not deemed owner see 
and note 48. 


infra text 


92. Lindholm vy. Hamilton, 159 
Minn. 81, 198 NW 289. 5 
93. Burrill Nat. Bank v. Edminis- 


ter, 119 Me. 367, 111 A 423. 

Not deemed owner see infra text 
and note 49. 

94. Robinson v. State, 7 Ala. A. 
172, 62S 303: 

95. Waskow v. Reisinger Co., 180 
Wis. 537; 193 NW 357. 

96. Great Northern R. Co. v. Oak- 
ley, 185 Wash. 279, 237 P 990. 

97. In re Wenatchee Heights Qr- 
chard Co., 212 Fed. 787. 

98. Magoon v. Lord-Young Engi- 
neering Co., Ltd., 22 Hawaii 327. 

99. Price vy. Ward, 25 Nev. 203, 58 
P 849, 46 LRA 459; ats hina Lopez, 15 
Philippine 515, 519 [quot Cyc]; Texas 
Bank, ete., Co. v. Smith, (Tex. Civ. A.) 
195 SW 617; Dunbar v. Texas Irr. Co., 
(Tex. Civ. A.) 195 SW 614. 

1. Illinois Sewing Mach. Co. v. 
Harrison, 43 Colo. 362, 96 P177; Free- 
man v. Ramsey, 189 N. C. 790, 128 SE 
404. 

2. Getchell, Sieh Lumber, etc., Co. 
Re Peterson, 124 Iowa 599, 100 NW 

0. 

8. Convis v. Citizens’ Mut. F. Ins. 
Co., 127 Mich. 616, 86 NW 994. 

4. Freimann v. Cumming, 185 Wis. 
88, 200 NW 662. 

5. McGowan v. Morgan, 160 App. 
Div. 588, 145 NYS 787; Greene v. 
Morgan, 23 Pa. Dist. 515; Cayce Land 
Co; v- Southern’ KH. Co., 111-8. C. 115, 
96 SE 725. 

6. U.S. v. Lopez, 15 Philippine 515, 
518 [quot Cyc]; Georgia, etc. R. Co. 
v. Scott, 38 S. C. 34, 16 SE 185, 839; 
Lewis v. Arnold, L. R. 10 Q. B. 245: 
Woodard v. Billericay Highway Ba., 
MCh, DD, 21-4. 

7. Schott v.. Harvey, 105 Pa. 222, 
51 AmR 201 (so used with reference 
to factories); U.S. v. Lopez, 15 Phil- 
ippine 515, 518 [quot Cyc]. 

8 U.S. v. Lopez, supra; Crary v. 
Chicago, ete., R. Co., 18 S. D. 237, 100 
NW 18; Dunbar v. Texas Irr. Co., 
(Tex. Civ. A.) 195 SW 614, 616 [cit 
me): 

Hyde v. Shine, 199 U. S. 62, 29 
sct 760, "50 L. ed. 9b. 


12 Ont. 391. 


F. (2d) 85, 53 ALR 311. 


Lis Hayes v. Fridge, 156 La. 932, 
“101 S 270. 

12. Peo. v. Lombard, 319 Ill. 56, 
149 NB 584. 

13. Hillis v. O’Keefe, 189 Mass. 


139, 75 NE 147. 

14. New York Cent., etc., R. Co. v. 
Matthews, 144 App. Div. 732, Wipe NzS 
828; New York Cent., etc., R. Vv. 
Matthews, 70 ieee 567, 128 ye. 138 
[aff 144 App. (Divienoies 129 NYS 828]. 


15. Miller vy. Gaepevie! Water Co. 
No: 185. 156 4Cali2%,, 103 BP 227, 24 
LRANS. 372. 

16. Payne v. Sheets, 75 Vt. 335, 55 
A 656. 

17. Payne v. Sheets, supra. 


18. Dyckman v. New York, 7 Barb. 
498 [aff 5 N. Y..4384]; U.S. vw. Lopez, 
15 Philippine 515, 518 [quot Cyc]. 

19. Granite Bituminous Pav. Co. 
v. Parkview Realty, etc., Co., 168 Mo. 
A. 468, 151 SW 479. 

20. J. F. Anderson Lumber Co. v. 
Spears, 25 S. D. 624, 127 NW 643. 

a1 US. Ve Lopez, 15 Philippine 
515, 518 [quot Cyc]; Lister v. Lobley, 
7 A. & E. 124, 34 ECL 86, 112 Reprint 
417, 6N.& M. 340, 36 ECL 641. 

22. Ui Si iy: Lopez, 15 Philippine 
515, 518 [quot Cyc]; Kensington Bor- 
ough v. Allen, [1926] De TSO STAG ICR 
Tendring Union v. Dowton, 45 Ch. D. 
583 


[a] “A mesne tenant who receives 
subsidiary rents from parts of the 
premises less than the whole is not 
‘owner of the premises,’ even though 
the rents which he receives make up 
two-thirds of the full annual value of 
the premises and so exceed that which 
would constitute a rack rent of the 
whole premises.” Kensington Bor- 
ough v. Allen, [1926] 1 K. B. 576. 

23. U. S. v. Lopez, 15 Philippine 
515, 518 [quot Cyc]; Reg. v. Swalwell, 


24. U. S. v. Lopez, 15 Philippine 
515, 518 [quot Cyc]; Brown v. Grand 
Prunk +. i€o., 24 (03 Cy, QQ. .B:, (Ont:) 


350. 

25. Lemmon v. Osborn, 1538 Ind. 
172, 54 NE 1058; U.S. v. Lopez, 15 
Philippine 515, 518 [quot Cyc]. 

26. Winchester v. Bush, 141 Ky. 
709, 183 SW 791. 

27. Chan v. South Omaha, 85 Nebr. 


434, 123 NW 464, 133 AmSR 670. 


Fleming Bros. Lumber Co., 83 Colo. 
335, 264 P 1087. 
29. Chan v. South Omaha, 85 Nebr, 
434, 123 NW 464, 133 AmSR 670. 
30. John Hancock Mut. L. Ins. Co. 
v. Lester, 234 Mass. 559, 125 NE 594, 
31. Magoon v. Lord-Young Engi- 
neering Co., Ltd., 22: Hawaii 327. 
Pons owner see supra text and note 
32. Barclay v. State, 156 Ala. 163, 
HS Toe 
Bid owner see supra text and note 
33. Baltimore v. Boyd, 64 Md. 10, 


120 A 1028. 


gone owner see supra text and note 
34. Lindley v. Davis, 7 Mont. 206, 

ae a (a 

uae owner see supra text and note 
35. Murphy v: Lewis, 76 N. J. L. 

141, 69 A 483. 

gan owner see supra text and note 


oo. 

36. Peo. v. Otis, 137 App. Div. 426, 
121 NYS 810 [app dism 200 N. Y. 
555 mem, 93 NE 1128 mem]. 

37. Smith v. Texarkana Impr. Dist. 
No. 14, 108 Ark. 141, 156 SW 455, 44 
LRANS 696; Magoon v. Lord-Young 
Engineering Co., Ltd., 22 Hawaii 327. 

38. Drennan v. American Press As- 
soc., 216 App. Div. 292, 214 NYS 689; 
Matter of Sherry, 25 Misc. 361, 55 
NYS 421; American Woolen Co. vy. 
North Smithfield, 29 R. I. 93, 69°A 
293, 16 AnnCas 1227; Crary v. Chi- 
Kee etc., R. Co., 18 S. D. 237, 100 NW 


As owner see supra text and note 


39. Eastern Ohio Oil Co. v. Mc- 
Evoy, 75 Kan. 515, 89 P 1048. 

40. Kitts v. Kitts, 136 Tenn. 314, 
189 SW 375. 


41. McIntyre v. Easton, ete, R. 
Co., 26 N. J. Eq. 425. 

42. Collins v. Reger, 62 W. Va, 
195, 57 SE 743. 

43. Collins v. Reger, supra. 


44. Eardley v. Burt, (Tex. Civ. A.) 
182 SW 721; Hubbell v. Texas South- 
ern Re Co.,) 59 Dex. sCive Ay £35, S026 
SW 313. 

Aes owner see supra text and note 
72. 


776 [50 C.J.] 


dor;*® a vendor under a conditional sale contract ;*° 
a vendor under an executory contract of sale, with 
the purchaser in possession;*? a mortgagee;*® a 
mortgagee not in possession;*® a board of educa- 
tion holding title to land being excavated for a school 
building ;°° creditors secured by a deed of trust;°* 
a director of a corporation, as to corporate real es- 
tate;®2 an executor, as to realty;°* a municipality, 
as to a playground;°* a trustee and beneficiary in 
a deed of trust, as such;°* a trustee in a trust deed 
of railroad property;°° the wife of a person owning 
a homestead on which the family resides.°* 

[§ 50] 3. As Applied to Personal Property. As 
applied to personal property, the term “owner” in- 
cludes the person to whom a chattel belongs;°* the 
person who has the possession and control of a chat- 
tel;5® the person in possession and control of any 
article of -personalty;°® one who has power of dis- 
position, care, control, and management;*! one in 
possession, having care, control, and management ;°* 
one having the right to possession and control ;°? 
the person in whom legal title is vested.°* How- 
ever, the term does not necessarily imply exclusive 
or absolute ownership,®® and it may embrace an 
equitable as well as a legal owner;°® anyone having 
an interest under a special title;®7 a bailee;®* a 
pledgee;°® a mortgagor in possession ;*° a purchas- 
er under a conditional sale contract;*1 a purchaser 
under conditional sale agreement in possession and 

45. John A. Marshall Brick Co. v. 


York Farmers Colonization Cor 54 
Can. S. C. 569, 36 DomLR 420 [dism 


55. 
175 SW_ 206. 


PROPERTY 


190, 94 NE 257, 34 LRANS 464. 
Ripkey v. Binns, 264 Mo. 505, 


[§§ 49-50: 


control;72 and a chattel mortgagor.*? The term 
has also been held to include an agister;’* the alien 
property custodian, as to trade-marks seized during 
the World War;7® one who has the exclusive right 
to the use of a trade-mark;*® a depasturer;** one 
who has possession ‘and control of a vessel;*® the 
person for whose benefit a ship is operated and who 
has control and direction, of the ship, its officers, 
and crew;*® the charterer of a vessel who mans, © 
victuals, and navigates the vessel at his own ex- 
pense or procurement ;°° the person in control of a 
vehicle, either mediately or immediately, and not the 
literal and technical owner;*! a garage owner. who 
is the bailee of an automobile;*? a garage man in 
charge or possession or control of an automobile ;** 
the person in whom is the general property in ani- 
mals as well as those in possession of them under a 
special title or by virtue of any lien;** a purchaser 
and holder of a bill of lading;8® one in possession 
and control of warehouse receipts;*® a railroad in 
possession of cars of other roads;** the apparent 
owner, named and designated as such on the face of 
a stock certificate;*8 the holder thereof in the due 
and regular course of business;*® the real owner of 
corporate stock, although his name does not appear 
on the corporate books as owner;®° an equitable 
owner of corporate stock;®! holders of voting trust 
certificates.°? 


Not included. The term has, however, been held 


Taxicab Co, 92 Conn. 252,-102 A 5732 
Downey v. Bay State St. R. Co., 225 
Mass. 281, 114 NE 207; Lennon vy. L. 


app 35 Ont. L. 542, 9 OntWN 427, 28 
DomLR 464]; Wynne v. Dalby, 29 
Ont. L. 62, 4 OntWN 1330, 18 DomLR 
569 [app dism 30 Ont. L. 67, 16 
DomLR 710]. 

As owner see supra text and note 
86. : 

46. Connolly v. Pennsylvania Co. 
o> Ins. on Lives, ete., 70 Pa. Super. 
514. ; 

47. Johnson v. Soliday, 19 N. D. 
463, 126 NW 99. 

43, W. S:—Glover.v. Us; S., d64 Use 
S. 294, 17 SCt 95, 41 L. ed. 440. 

Colo.—Hendricks v. Julesburg, 55 
Colo. 59, 132 P 61; Cornell v. Conine- 
Eaton Lumber Co., 9 Colo. A. 225, 47 
12) eee 

Ga.—Mixon v. Stanley, 100 Ga. 372, 
28 SE 440. 

Kan.—Chicago, etc., R. Co. v. Need, 
OKamn. vA. 492,432) 997. 

Mich.—Huebner  v. 239 
Mich. 50, 214 NW 107. 

Mo.—Sibbett v. Steele, 240 Mo. 85, 


Lashley, 


144 SW 439. 
_N. J.—Crane v. Elizabeth, 36 N. J. 
Eq. 339. 


Oh.—Put-in-Bay v. Stimmel, 18 Oh. 
Gir. Ct. 644, 645, 7 Oh. Cir. Dec. 380. 

B. C.—Bradshaw v. Saucerman, 18 
B. Cc. 41, 9 DomLR 439, 23 WestLR 
33, 3 WestWkly 761. 

Ont.—Wynne v. Dalby, 29 Ont. L. 
62, 4 OntWN 13830, 13 DomLR 569 
[app dism 30 Ont. L. 67, 16 DomLR 
7104. 


As owner see supra text and note 
91. 

49. Allis-Chalmers Co. v. New 
Mork iWent, Sorustu Con OOn ned. 7.00; 
111 CCA 428, 89 LRANS 84; State v. 
Riley, (Mo. A.) 276 SW 884; Peters 
v. Bossmann,.180 Wis. 62, 199 NW 65. 
“ As owner see Supra text and note 
3. 

50. Cincinnati Bd. of Education v. 
Voik, 72 Oh. St. 469, 74 NE 646. 

51. Richmond v. Williams, 102 Va. 
733, 47 SE 844. 

52. Phelan v. Hilda Gravel Min. 
son 208..G@al., 2645263, P"520,-56 ALR 


53. Peo. v. Buffalo, 109 NYS 991 
[aff 127 App. Div. 851, 111. NYS 924]. 
54. Kerr v. Brookline, 208 Mass. 


‘Ky. 


.114, 123 A 16; 


56. Chicago v. Sullivan Mach. Co., 
269 Ill. 58, 109 NE 696. 

57. McLain v. Maricle, 60 Nebr. 
353, 88 NW 85. 

58. Alexander v. Crosby, 143 Iowa 
50) 0129) NW FA.72 

59. Keith vy. 170 
210, 48 NE 1090. 

60. Hornbein v. Blanchard, 4 Colo. 
A. 92, 35 P 187; Hare v. Young, 26 Ida. 
682, 146 P 104. 

100 Tex. Cr 


61. Coney v. State, 
380, 272 SW 197. 

62. Cantrell v. State, 105 Tex. Cr. 
560, 289 SW 406. 

63. Fraser v. Hawkins, 137 Ark. 
214, 208 SW 296. 

64. Downey v. Bay State St. R. Co., 
225 Mass. 281, 114 NE 207. 

65. .-Baxter v. Moore, 
472, 105 NE 588. 


Maguire, Mass. 


56 Ind. A. 


66. Marciel v. Berman, 104 Conn. 
165, 1382 A 397; Kaufman v. Hegeman 
Transfer, ete., Terminal, 100 Conn. 


114, 123 A 16; Brown v. New Haven 
Taxicab Co., 92 Conn. 252, 102 A 573; 
Adams v. Farmers’ Nat. Bank, 167 
506, 180 SW 807; Dahlund vy. 
Lorentzen, 30 N. D. 275, 152 NW 684. 

67. Marciel v. Berman, 104 Conn. 
165, 1382 A 397; Kaufman v. Hegeman 
Transfer, ete., Terminal, 100 Conn. 
Brown v. New Haven 
Maxicab, Co; 92; Conn. 252, 102 A‘ 5735 
Baxter v. Moore, 56 Ind. A, 472, 105 
NE 588; Wisconsin River Log-Driv- 
ing Assoc. v. D. F. Comstock Lumber 
Co., 72 Wis. 464, 40 NE 146, 1 LRA 


TT, 

68. Downey v. Bay State St. R. Co., 
225 Mass. 281, 114 NE 207; Allen v. 
State, 94 Tex. Cr. 646, 252 SW 505; 
Fleischman vy. State, 89 Tex. Cr. 259, 
231 SW 397; Wisconsin River Log- 
Driving Assoc. v. D. F. Comstock Lum- 
bee Co., 72 Wis. 464, 40 NW 146, 1 LRA 

69. Baxter v. Moore, 56 Ind. A. 472, 
105 NE 588; American Nat. Bank v. 
Tarpley, 31 N. M. 667, 250 P 18; Whe- 


len v. Goldman, 62 Mise. 108, 115 NYS }: 


1006. 

70. Downey v. Bay State St. R. Co. 
225 Mass. 281, 114 NE 207; Smith v 
Craver, 89 Wash. 2438, 154°P 156. , 

71. Marciel vy. Berman, 104 Conn. 
165, 1382 A 397; Brown v. New Haven 


A. W. Acceptance Corp, 48 R. I. 363, 
138 A 215; Drumbolus v. Home Ins. 
Co;," 37_Onts; E4655 10" OntvaNieses 
Wynne v. Dalby, 29 Ont. L. 62, 4 Ont 
WN 1330, 18 DomLR 569 [app dism 30 
Ont. L. 67, 16 DomLR 710]. 

72. Hurnanen vy. Nicksa, 228 Mass, 
346, 117 NE 325; Downey v. Bay State 
St. R. Co., 225 Mass. 281, 114 NE.207; 
Dahlund v. Lorentzen, 30 N. D. 275, 
152 NW 684; Parker-Harris Co. v. 
Tate, 135 Tenn. 509, 188 SW 54, LRA 
1916F 935. 

73. Marciel v. Berman, 104 Conn. 
165,, 1382 Avg97. ©: 


fon Goff v. Byers, 70 Nebr. 1, 96 NW 
75. Hicks vy. Anchor Packing Co., 


16 F. (2d) 723 [rev 4 F. (2d) 595]. 

76. Scandinavia Belting Co. v. As- 
bestos, etc., Works, 257 Fed. 937, 169 
CCA 87 [writ of certiorari. den 250 
U, S. 644-mem, 39 SCt 494 mem, 63 L. 
ed. 1186 inem]. 

77. Laflin v. Svoboda, 37 Nebr. 368, 
55 NW 1049. 

78. Second Pool Coal.Co. v. People’s 
Coal. Co., 188 Fed...892, 110.CCA 526 
[certiorari den 223 U. S. 727, 82 SCt 
526, 56.L. ed. 632]. 

79. Potter v. American Union Line, 
114 Mise. 101, 185 NYS 842. 


80. EH. I. Du Pont de Nemours Pet., 
18 F. (2d) 782 [aff 19 F. (2d) 354]. 
81. Camp v. Rogers, 44 Conn. 291. 


SZ. State v. Shoemaker, 96 Oh, St. 
570, 117 NE 958. 
83. Patterson v. State, 80 Tex. Cr, 
322,,189 SW 952. f 
170 Mass, 


84 Keith v. Maguire, 
210, 48 NE 1090. 
85. New York, etc., R. Co. v. Samp- 
222 Mass. 311, 110 NE 964. 

86. Brush v. New Bedford, 250 
Mass. 548, 146 NE 9. 

Siu, Pittshure seteu mh Oonhua Opis 
cago, 242 Il]. 189, 89 NE 1022, 134 Am 
SR 316, 44 LRANS 358. 

88. Brown v. Wright, 48 Utah 633, 
161 P 448. 

89. Brown v. Wright, supra. 

' 90. Hughes Mfg., ete., Co. v. Wil- 
cox, 13 Cal. A. 22, 108 P 871. 

91. Hughes Mfg., etc., ‘Co. v. ‘Wil- 
cox, supra. } 

92. State Tax Commn. v. Baltimore 
County, 138 Md. 668, 114 A 717. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbor. 


“§§ 50-52] | 


not to include an alien enemy whose trade-mark was 
seized by the alien property custodian during the 
World War;°* a charterer;2* a chattel mortgagee, 
although payment of installments on goods have been 
defaulted;°> a conditional sale vendee;?* a con- 
signee;°* an employee’s insurance association as to 
surplus funds in its possession;®§ the hirer of a 
motor car for a short period; 99 the licensee of a 
patent; a lienor upon maritime cargo;? a mar- 
ried woman permitting her husband’s dog to remain 
on the home premises;? one who makes a contract 
with a builder for the ‘construction of a boat, before 
it is completed. 4 A person is not the owner of stone 
to be crushed ina stone erusher before it is in fact 
crushed.° 

[§ 51] 4. As Applied Miscellaneously. As ap- 
plied miscellaneously, the term “owner” has been 
held to include an agent;® a manager and attorney 
in fact; a bona fide claimant; an administrator 
to whom a leasehold interest descends;® the bene- 
ficiary of a trust;1° a corporation;1+ executors ; ae 
a guardian in possession of, and exercising com- 
plete control over, ward’s property;1® imeumbrane- 
ers;'+ a judgment ecreditor;+® a mortgagee pur- 
chaser at a foreclosure sale;1® a married woman;+* 
a mortgagor or his assigns;+% the purchaser at a 
tax sale;+® a receiver;?° a state;?! a stockholder 


PROPERTY 


ESO) Far) a eerie ar 


in a corporation who is also a director, manager, 
and clerk;*? the principal stockholders in a lessee 
corporation ;23 trustees ;°4 a trustee in bankrupt- 
cy;*° a trust company.?® 

Not included. However, the term “owner” 
been held not to include an administrator ;?7 
agent;?§ an agent for the legal title holder ;29 a 
corporation; 3° an employer who agrees to save em- 
ployee harmless from property owned by the em- 
ployee and used in the course of his employment ;34 
a factor;** an encumbranecer;?? a lien holder;3* a 
member of an unincorporated association as to prop- 
erty owned by it;®> a receiver.?¢ 

[§ 52] 5. Phrases. The word “owner” has been 
used in various phrases: “At owner’s risk,”?7 “at 
the risk of the owners,”*® “by the consent of the 
owner,”?® “not the owner of a homestead,’’4? “own- 
er affected, 41 “owner, entitled to the beneficial use, 
rental, or control, 42 “owner of possessory claim,’ 
“owner of real estate, 44 “owner of record,’’#> “own- 
er of record of the building, 46 “owner of the build- 
ing,’”’*? “owner of the policy, 48 “owner of timbered 
lands, 49 “owner or any person interested personal- 
ly, 900 “owner or proprietor,”®! “owner pro hae 
vice,”>? “owners for the time being,,°? “owners of 
land,”°* “owners of the land described in such peti- 
tion,”®® “owner’s risk,’>* “owner’s risk against all 


has 


93. Hicks v. Anchor Packing Co., 
16 BE. --@d)? 723. 

94. Guffey v. Alaska, etc., SS. Co., 
130 Fed. 271, 64 CCA 517; The Steam 
Hopper Mill No. 66, 10 Aspin. 208. 

95. State v. Davis, 110 Oh. St. 569, 
146 NE 82. 

96. Hartford Acc., etc., Co. v. Spof- 
ford, 126 Me. 392, 138 A 769 

97. St. Louis, etc., R. Co. v. Bank- 
ers’ Surety Co., 115 Ark: 58, 172 SW 
266. 

98, Dallas v. Texas Employers’ Ins. 
Assoc., (Tex. Civ; A.) 245 SW 946 
[writ of error dism (Commn. A.) 265 
SW 1113 mem]. 


99. Baughman vy. Milstone, 144 Md., 
at 125 A. 69. 
HOW. Bliss Cosy. U.'S:, -258-U. 


Se ‘is7, 40 SCt 455, 64 L. ed. 852. And 
see Patents § 543, 

2. 
sellschaft v. Sutherland, 57 App. 
Cy) ssi, 23 0E. 7a) 3989: 

3. Burch v. Lowary, 131 Iowa 18, 
109 NW 282, 117 AmSR 443. 

4, Lawson v. Radford, 221 App. 
Div. 268, 223 NYS 271. 

Da Chicago, ete:;o R: Co. v.. Risley, 
55 Tex. Civ. A. 66, 119 SW_ 897. 

6.1) St. Pamliv: Clark, 84 Minn. 138, 


(D. 


86 NW 893; Philip Carey Co. V. Kel- 
lerman Constr. Ooi El Siin Mop Ag ys46, 
170 SW 449. 


Not deemed owner see infra text 
and note 28. 

7. In re Reed, 191 Fed. 920. 

8. State v. West Branch Lumber 
Co., 64 W. Va. 673, 63 SE 372. 

9. Lavergne v. Evans Bros. Constr. 
Co., 166 Ala. 289, 52 S 318 

Not deemed owner see 
and note 27. 

10. Cascade v. Cascade County, 
75 Mont. 304, 243 P 806. 

11. Mo.—State v. St. Joseph, etc., 
R. Co., 46 Mo. A. 466. 

N. Y.—Peo. v. Brunell, 48 HowPr 
435. 

aN. C.—Forest v. Atlantic Coast Line 
Ree Cob oN. Ch 547) 75 SH-796: 

Ss. D.—State v. Mudie, Qa oe Dek, 
ala kiss Nw LO. 

Ont.—Eyre v. Buffalo, ete., Country 
Club, Ltd., 31 OntWN 83. 

Not deemed owner see infra text and 
note 30. 

12. Shannon v. Omaha, 73 Nebr. 
507, 103 NW 58, 106 NW 592; Peo. v. 
Purdy, 144 App. Div. 361, 129 NYS 
273 fate 203 N;, ¥. 555)mem, 96 NE 
1127 mem]. 
~ 13. Chan v. South Omaha, 85 Nebr. 
434,123 NW 464, 133 AmSR 670. 


infra text 


Richmers Rhederei Actien Ge- 


14. Morey Engineering, etc., Co. v. 
St. Louis Artificial Ice Rink Co., 242 
Mo. 241, 146. SW 1142, 40 LRANS 11.9), 
AnnCas1913C 1200. 

Not deemed owner see infra text 
and note 33. 

15. Lane v. Wright, 121 Iowa 376, 
96 NW 902, 100 AmSR 362. 

16. _ Boyce v. Hawn, 52S. D. 53,°216 


Spears v. San Antonio, 110 Tex. 
618, 223 SW 166; San Antonio v. 
Spears, “(Civ. -A.). 206 -S'wW 703° faft 
110 Tex. 618, 223 SW 166]. 

18. Chicago'v. Sullivan Mach. Co., 
269 Ill. 58, 109 NE 696. 

19. Rogers v. Lynn, 200 Mass. 354, 
86 NE 889. 

20. State v. Corbett, 57 Minn. 345, 
59 NW 317, 24 LRA 498, 

Not deemed owner see infra 
and note 36. 

- Burr v. Massachusetts School] 
for Feeble-Minded, 197 Mass. 357, 838 
NE 883. 

22. The Gyda, 235 Fed. 266 (hold- 
ing such stockholder to be a part own- 


er). 

23. Tilles v. Pulitzer “Pub. Co., 241 
Mo. 609, 145 SW 1148. 

24. Birmingham, etce., 
Louisville, ete., R. Co., 
44 S$ 679; Shannon v. Omaha, 73 Nebr. 
507, 103 NW 538, 106 NW 592. 

25. Bennett v. Brittingham, (Del. 
Super.) 140 A 154; Prentiss v. Bogart, 
84 Wash. 481, 147 P 39. 


text 


Conny. 


26. Peo. v. Lombard, 319 Ill. 56, 149 
NE 584. 
27. Price v. Ward, 25 Nev. 203, 58: 


P 849, 46 LRA 459. 

As owner see supra text and note 9. 

28. State v. Coe, 72 Me. 456; St. 
Louis v. J. E. Kaime, etc., Real Bst. 
Co., 180 Mo. 309, 79 SW 140. 

As owner see supra text and note 6. 

29. Stone v. New England Box Co., 
216 Mass. 8, 102 NE 949. 

30. Boston Invest. Co. v. Boston, 
158 Mass. 461, 38 NE 580: Benson v. 
Monson, ete., Mfg. Co., 9 Metc. (Mass.) 
562. 


As owner see supra text and note. 


31. McLain v. Armour, 205 Iowa 
le 218 NW 69. 
S. v. Villalonga, 23 Wall. 


10 
iw 255) 5, 23 L. ed. 64 
33. Leigh v. Green, 64 Nebr. 5338, 90 
NW 255, T01 AmSR 592. 
As owner see supra text and note 
14. 
34. Leigh v. Green, 193 U. S. 79, 
ZA SCt1 090, 48 I. ed. 623) smith, wv. 
Race, 76 Ill. 490; Leigh 'v. Green, 64 


R. 
152 Ala, 422.) 


Nebr. 533, 90 NW 255, 101 AmSR 592; 
Wynne v. Dalby, 29 Ont. L. 62, 4 Ont 
WN 1330, 13 DomLR 569 [app dism 
30 Ont, Li. 67%, 16. DomURe710i% 

35. Hanley v. American R. Ex- 
press Co., 244 Mass. 248, 138 NE 323. 
. 86. Florman v. El Paso County 
School Dist. No. 11, 6 Colo. A. 319, 40 
P 469; Turner v. Cross, 83 Tex. 218, 
18 SW 578, 15 LRA 262. 
ie owner see supra text and note 

37. British Columbia Canning Co. 
v. McGregor, 18 B. C. 663, 26 WestLR 
18, 19, 5 WestWkly 543; Clark. v. 
McClellan, 23 Ont. 465, 469. 

88. Swale:v. Canadian Pac, R. Co., 
29 Ont. L. 634, 642, 24 OntWR 224, 10 
DomLR 815. 

39. New York Cent. Trust Co. v. 
Bodwell Water Power Co., 181 Fed, 
T2359 Woo: 

40. Inre Hewit, 244 Fed. 245, 248. 

41. Matter of Walton Ave., 145 
App. Div. 855, 130 NYS 378 [aff 204 
N. Y. 670 mem, 98 NE 1118 mem]. 
' 42. Goldwyn Distributing Corp. v. 
Carroll, 276 Fed. 63, 64. 

43. Denney v. Arritola, 31 Ida. 428, 
1744P5 135,136) 

44. Moran v. Gallagher, 199 Mass. 
486, 85 NE 579, 580, 20 LRANS 116. 

45. Conners v. Lowell, 209 Mass. 
111, 95 NE 412, 416, AnnCas1912B 627. 

46. Silkman v. Schwartz, 201 App. 
Div... 38,193 NYS 793)" 795: 

47. Gardner, etc., Co. v. Herold, 76 
Nivd! Tas oes 72 A "24, 25, 74 A 568. 

48. Caplin v. Penn Mut. L.. Ins. 
Co., 182 App. Div. 269, 169 NYS 756, 
757. [aff 229 N. Y.. 545 mem, 129 NE 
908 mem]. 

49.  Doke v. oN 45 Fla. 244, 34S 
896, 110 AmSR 7 

50. micnaras:. a Nylka Land Co., 
143 La. 650, 79 S 208, 209. 

51. Dierks, etc., Lumber Co. v. Mor- 
ris, 170 Mo. ‘A. 210% 219, 156 SW 75. 

52a.” .The Et, Gaines, 24 BF. (2d) 438, 
439; The Hazel H. "Herman, 24 Er. 
(2d). 2%," 28) “Peters! -v; Rohrman, 272 
Fed. 338, 339. 

53. Reg. v. Sailing Ship Troop Co., 
29 Can. ‘S.C. 662, 672. 

54. Herrett v. Warmsprings 
Dist., 86 Or. 343, 168 P 609, 613. 

[a] Synonymous with “the holders 
of title to lands.” Herrett v. Warm- 
springs Irr. Dist.,. 86 Or. 343, 168 P 
609 


55. State v. Grindeland, 143 Minn. 
435, 174 NW 312, 313. 

56. Re Baggage Car_ Traffic Rules, 
(Can.) 33 WestLR 54, 61. 


1B ovis 
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casualties,”®? “owner’s risk of delay,’°8 “owner’s 
valuation,”®° “owner thereof,’’®° “property owner,’’®+ 
“the owner of an equity of redemption,’’*? “the own- 
er of the ground,”®? “the owner of the house for the 
time being,’’®* “the owner of the lease,”’®® and “the 
owner of the premises where the offence was com- 
mitted.” ®® 

[§ 53] B. Ownership*’—1. In General. The word 
“ownership” varies in its significance according to 
the context and the subject matter with which it is 
used.®® Generally, “ownership” has been defined as 
the state of being an owner;°® the right to own;?° 
the exclusive right of possession ;‘? “legal or just 
claim or title;** or proprietorship.7? And ‘“owner- 
ship” has also been defined as the right by which a 
thing belongs to an individual to the exclusion of 
all other persons;** or any valid interest in rem.*® 
But ownership does not always mean absolute own- 
ership:7® Ownership may be absolute or condition- 
al,77 or, stated otherwise, it may be absolute, or it 
may be limited and qualified;*® or it may be qual- 
ified or unqualified;79 it is absolute when a thing is 
objectively and lawfully appropriated by one to his 
own use in exclusion of all others;*° it is limited or 
qualified when the control acquired falls short of the 
absolute.’ Too, ownership may be complete or in- 


PROPERTY / 


“et “ 


[§§ 52-53 


complete,? special,8* reputed,’+ general and spe- 
cial,®* legal or equitable,°® legal and nominal,*? or 
equitable and beneficial,*8 perfect or imperfect,®® 
and there may be quasi ownership.9® There may be 
two distinct properties held by several persons in 
the same thing,®* or the ownership or legal title may 
be in one person and the right of possession in an- 
other,®? or either the ownership or possession may be 
in several persons jointly or in common.?? Further, 
the ownership ef land and of buildings thereon may, 
by agreement, be in several persons.°* For pur- 
poses of ownership, land or buildings may be divid- 
ed horizontally,°® and land may be divided hori- 
zontally, as well as superficially and vertically.®® 
The ownership of property may be in the sovereign, 
and the use private or public,?? or the ownership 
may be public and the use private.®® © 

The common-law rule that ownership of personal 
property is absolute and cannot be divided into suc- 
cessive interests has been modified to permit such 
disposition by will, but not by deed.°® 

The essence of the ownership of a thing is that 
aid which organized society will, through the courts 
as its agents, give one individual, to the exclusion 
of all others, to take or keep possession of it.t Prop- 
erty belongs to a person as long as he has the right 


57. Dixon v. Richelieu Nav. Co., 15 
Ont. A. 647, 650 [aff 18 Can. S. C. 704]. 

58. Heiskell v. Furness, ete., Co. 
AM (20) 977,094 8. 

59. Patterson v. Ae Transf. Co., 
84 Pa. Super. 273, 


60. Boone v. boas 45 Okl. 615, 
146 P 584. 

61. Peo. v. Lombard, 319 Ill. 56, 149 
ee 


Clark v. Seagraves, 186 Mass. 
430, 71 NE 813, 5. 

63. - Rogers Rady. Co. v. Squires, 221 
Mo. A. 17, 297 SW 470, 473. 


64. Lea v. Jones, 209 Pa. 22, 57 A 
1113: 
65. Robinson v. Jones, 119 Kan. 


609, 240 P 957, 

66. Galipeau v. La Commission des 
Liqueurs, 28 RevLegNS 433, 434, 70 
DomLR 574, 38 CanCrCas 41. 

67. “Own” 46 C. J. p 7. 

“Qwner” see supra § 48. 

“Seizin” [35 Cyc 1371]. 

68. Peterson v. Johnson, 132 Wis. 
280, 111 NW 659. 

69. Stryker v. Meagher, 76 Nebr. 
610, 107 NW 792. 


70. Stryker v. Meagher, supra. 
71. Stryker v.. Meagher, supra. 
72. Stryker v. Meagher, supra. 


73. Stryker v. Meagher, supra. 

alot ae etal eg post. 

74. S.—Scandinavia Belting Co. 
v. ecentog: ete., Works, 257 Fed. 937, 
169 CCA 87 [writ of certiorari den 
250 U. S. 644 mem, 39 SCt 494 mem, 63 
L. ed. 1186 mem]; U.S. v. Moore, 154 
Fed. 712 [rev on other grounds i161 
Fed. 513, 88 CCA 455]. 

Md.—Royal Ins. Co. v. Drury, 150 
Mad. 211, 132 A 635, 45 ALR 582. 

Nebr.—Stryker v. Meagher, 76 Nebr. 
610, 107 NW 792. 

N. Y.—Converse v. Kellogg, 7 Barb. 
590. 

Pa.—Hill v. Cumberland Valley Mut. 
Protection Co., 59 Pa. 474. 

75. Catts v. Sipsey Coal Min. Co., 
212 Ala. 421, 102 S 895. 

76. Edwards, etc., Lumber Co. v. 
Mosher, 88 Wis. 672, 60 NW 264. 

77. KFrost-Johnson Lumber Co. v. 
Nabors, etc., Co., 149 La. 100, 88 S$ 
723, 735 (cit Cyc, per Monroe, C. J.); 
Converse v. Kellogg, 7 Barb. (N. Y.) 


590. 

78. Griffith v. Charlotte, ete, R. 
Conzs S10. 20,00, Ami J. 

79. Getchell, etc., Lumber, etc., 


Co. v. Peterson, 124 Iowa 599, 100 NW 


550. 
80. Griffith y. Charlotte, ete, R. 
Co., 23 S.°G. 25,°55 AmR. 1 


“Absolute owner” supra § 48 text 
and note 94. 
, 81. Griffith v. Charlotte, ete, R. 
Co, 23S.) Ct:25,555) Am Ra 1: 

82. Freeman v. Ramsey, 189 N. C. 
790, 128 SE 404, 408 [cit Cyc]. 

83. Freeman v. Ramsey, supra, 


84. Freeman v. Ramsey, supra. 

85. Peo. v. Frankenberg, 236 Ill. 
408, 86 NE 128. 

86. Federal Trade Commn._ y. 


Thatcher Mfg. Co., 5 F. (2d) 615 [cer- 
tiorari den 269 U. S. 546 mem, 46 SCt 
102 mem, 70 L, ed. 404 mem]; Getchell, 
etce., Lumber, ete., Co. v. Peterson, 
124 Iowa 599, 100 NW 550; Freeman v. 
Ramsey, 189 N. C. 790, 128 SE 404. 


87. In re Fulham, 96 Vt. 308, 119 
A 433. 
88. In re Fulham, supra. 


89. Frost-Johnson Lumber Co, v. 
Nabors, etc., Co., 149 La. 100, 88 S 
723, 735 (cit Cyc, per Monroe, C. J.); 
Maestri v. Board of Assessors, 110 La. 
517, 34 S 658. 

{a] “Perfect” and “imperfect” 
ownership defined.—'‘Perfect owner- 
ship” is the equivalent of ‘‘absolute 
ownership,’ and ‘imperfect owner- 
ship” of “conditional ownership.” 
Frost-Johnson Lumber Co. v. Nabors, 


etc., Co,, 149 La. 100, 88 S 723 (per 
Monroe, oma 
[b] “Perfect ownership” (1) is an 


ownership which only exists when the 
thing is unencumbered with any real 
right toward any other person than 
the owner. Maestri v. Board of As- 
sessors, 110 La. 517, 34 S 658. (2) 
Ownership is “perfect’’ when it is per- 
petual. Where a claim against a city 
was assigned to a person in payment 
of a debt due him, and on further con- 
dition and consideration that he 
should devote the balance to be col- 
lected pro tanto to the payment of 
the debts due to the assignor’s other 
ereditors in whose favor to that ex- 
tent such person bound himself by 
written contracts, as to such propor- 
tion of the claim as was needed to 
pay the debt due to such person his 
ownership was perfect, being perpet- 
ual and unencumbered by conditions. 
ees vy. Commerford, 112 La. 706, 36 


[ce] Imperfect ownership.—The re- 
lation between a homesteader and 
land which he has entered under 


the Federal Homestead Law is what 
is described by the Louisiana code as 
an “imperfect ownership,” by which 
is meant an ownership which does 
not invest the titulary with the right 


to use, enjoy, and dispose of the prop- 
erty in an unlimited manner. It is 
furthermore a conditional ownership. 
Crochet v. McCamant, 116 La. 1, 40 
S 474, 114 AmSR 538. 


ae Mott v. Hopper, 116 La. 629, 40 
Ss . 
{a] Thus the homesteader by set- 


tlement and entry under the federal 
homestead laws acquires an inchoate 
title, which, when perfected, relates 
back to the date of entry. His pos- 


session is therefore that of quasi 
owner. Mott v. Hopper, 116 La. 629, 
40 S 921. 


91. Ala.—Robinson y. 
A. 172, 62 S 303; Lockhart v. State, 
6 Ala. A. 61, 60S 591. 

Cal.—-Potts Drug Co. v. Benedict, 156 
Cal. 322, 104 P 432, 25 LRANS 609. 

La.—Oliver v. Lake, 3 La. Ann. 


Mont.—Wilson v. Harris, 21 Mont. 


State, 7 Ala. 


374, 54 P 46 
N. Y.—Peo. v. Brooklyn, 93 N. Y. 
308 [aff 15 NYWklyDig 249]; Lent v. 


Howard, 89 N. Y. 169 [rev 25 Hun 60]. 

Vt.- =In re Fulham, 96 Vt. 308, 119 
A 433. 

[a] There is no inconsistency in a 
concurrent existence of a qualified 
ownership of property in one party 
and a control and dominion over it 
for certain purposes in another party. 
Oliver v. Lake, 3 La. Ann. 78. 

92. Ala.—Robinson v. State, 7 Ala. 
A. 172, 62 S 303; Lockhart vy. State, 
6 Ala, A. 61, 60 S 591. 

Cal.—Potts Drug Co. v. Benedict, 
156 Cal. 322, 104 P 432, 25 LRANS 609. 

La.—Oliver v. Lake, 3 La. Ann. 78. 

Mont.—Wilson y. Harris, 21 Mont. 
374, 54 P 46. 
ys Riese we vy. Semple, 6 Binn. 

93. See generally Joint Tenancy 
33 C. J. p 900; Tenancy in Common 
[ss JC yer 1. 

94. Hood vy. Whitwell, 66 Misc. 49, 
120 NYS 372 [aff 140 App. Div. 882 
mem, 124 NYS 1117 mem (aff 200 N 
Y. 566 mem, 93 NE 1122 mem)]. 


95. Beistel v. Westmoreland Mo- 
tor Gar Co: 91) Pa: Super.343\ 
96. Graciosa Oil Co. v. Santa Bar- 


bara County, 155 Cal. 140, 99 P 483, 
20 LRANS .211. 
97. Hart v. Burnett, 15 Cal, 530. 


98. Hart v. Burnett, supra. 

99. Baker v. Atlantic “oast Line 
Re Cow Li3e Ne C, 365, 92) SHI70e ties 
1917E 266. 


1. Ohio Valley F. & M. Ins. Co. y. 
Skaggs, 216 Ky. 535, 287 SW 969. 


aa 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ay 


§§ 58-54] 


thereto and the power by law to enforce and protect 
But ownership is not a privilege con- 
ferred by government but a right which the gov- 


that right.? 


ernment is organized to protect.® 
Other terms distinguished. 

ship” 

includes both. 


Equitable ownership means a present title in land 
which will ripen into a legal ownership upon the 


The term 
is broader than “possession”* or “title,”®> and 
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or possession,” 


porary.® 
Morea: 
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“Ownership” differs from “operation, maintenance 
in that ownership is continuous, while 
pperation, maintenance, or poss on may be tem- 


[§ 54] 2. Incidents’ of Ownership. The chief in- 
cidents of the ownership of property are the rights 


to its possession, use, and enjoyment,® and to “sell 


performance of conditions subsequent.? 


2. Messer v. American Eagle F. 
INS. Co., 220 Ky. 3,12 SW (2a) 858° 

3. Thompson v. Kreutzer, 112 Miss. 
N65) Tee Sok: 

4. Possession see infra § 56. 

Title see infra §§ 57-59. 

Fleming v. Sherwood, 24 N. D. 
139 NW 101, 438 LRANS 945. 

7. Hawkins v. Stiles, (Tex. Civ. A.) 
158 SW 1011 [rev on other grounds 
(Commn. A.) 207 SW 89]. 

8. State v. Abbott, 98 W. Va. 159, 
126 SE 589. 

9. U. S—Murphy v. Suir, 16 F. 
(2d) 269; Computing Scale Co. v. To- 
ledo Computing Scale Co., 279 Fed. 
648 [certiorari den 257 U. S. 657, 42 
SCt 184, 66°L. ed. 420]. 

Ala.—Brannan v. Adams, 202 Ala. 
442, 80 S 826, 827 [cit Cyc]; Patter- 
son v. Holmes, 202 Ala. 115, 79 S 581, 
584 [cit Cyc]; McCay v. Parks, 201 
Ala. 647, 79 S 119; Larkin v. Haral- 
son, 189 Ala. 147, 66 S 459; Moore v. 
Empire Land Co., 181 Ala. 344, 61 S 


940; Hogland v. State, 20 Ala. A. 
461, 102 S 784. 
Ariz.—Champie v. Castle Hot 


Springs Co., 27 Ariz. 463, 233 P 1107; 
Hardinge v. Empire Zine Co., 17 Ariz. 
75, 148 P 306. 

Ark.—Chancellor v. Banks, 92 Ark. 
497, 123 SW 650; Newman v. Mountain 
Park Land Co., 85 Ark. 208, 107 SW 
391, 122 AmSR 27. 

Cal.—Farnum v. Kern Valley Bank, 
12 Cal. A. 426, 107 P 568. 

Del.—Bennett v. Brittingham, (Su- 
Ber) ae A 154. 


C.—Schafer v. Baker, 16 App. 
213. 
Fla.—Russell v. Stickney, 62 Fla. 
Rey 56.S 691; 
da.—Hare vy. Young, 26 Ida. 682, 


146 P 104. 

Ill.— Wolpert v. Chicago, 280 Ill. 187, 
117 NE 447; Drainage Dist. No. 8 
Comrs. v. Knox, 237 Ill. 148, 86 NE 
636; Chicago, ‘etc., R. Co. v. Engle- 
wood Connecting R. Co., 115 Ill. 375, 
4 NE 246, 56 AmR 173. 

Ind.—Risley v. Rumble, 81 Ind. A. 
573, 144 NE 568. 

Ky.—Edwards v. Sims, 24 SW (2d) 
619; Ohio Valley F. & M, Ins. Co. 
v. Skaggs, 216 Ky. 535, 287 SW_ 969. 

La.—Higgins Oil, ete., Co. v. Guar- 
anty Oil] Co., 145 La. 2383, 82 S 206, 
5 ALR 411, 

Mich.—Grand Rapids Booming Co. 
v. Jarvis, 30 Mich. 308. 

Miss.—Thompson v. Kreutzer, 112 
Miss. 165, 72 S 891. 

Mo.—Constant v. Almus, 281 SW 26; 
Kolb v. Golden Rule Baking Co., (A.) 
9 SW (2d) 840. 

Mont.—Cascade v. Cascade County, 
75 Mont. 304, 243 P 806. 

Nebr.—Jaynes v. Omaha St. Ro Co.,; 
53 Nebr. 631, 74 NW 67, 39 LRA 751. 

N. Y.—Allerton v. New. York, etc., 
R. Co., 199 N. Y. 489, 938 NE 270; Peo. 
v. Stevens, 197 N, Y: Fe) NE 60; 
Butler v. Frontier Tel. Co., 186 N. Y. 
486, 79 NE 716, 116 AmSR 563, 11 
LRANS 920, 9 AnnCas 858; Duryea 
v. New York, 62 N. Y. 592 [rev 2 Hun 
293, 4 Thomps. & C. 512]; Lampman 
Vv. see 21 N. Y. 505; Wynehamer v. 
Peo., 378. 

OKI. ek ae v. Oklahoma Gas, etc., 
Co., 28 OKI. 15,419; P 250; State v. Un- 
derwood, 17 Okl. Cr. 443, 190 P 281. 

Pa.—Hall’s Est., 20 Pa. Dist. 876, 
38 Pa. Co. 454. i 

Philippine.—Tolentino vy. Paraiso, 
34 Philippine 609. 

C.—Cathcart v. Matthews, 105 S. 


veisy 
Cc. 329, 89 SE 1021. 


S. D.—Schiller Piano Co. v. Hyde, 
39 S. D. 74, 162 NW 937. 

Tex.—Schulz v. Garmany, (Commn. 
A.) 2938 SW 165; Hall v.: Edwards, 
(Commn: A.) 222 SW LO Dallas 
Land, ete., Co. v. Garrett, (Civ. A.) 
276 SW 471. 

Wash.—North Bend Lumber Co. v. 
Soe nA 116 Wash. 500, 199 P 988, 19 

Wis. = Piper v. Ekern, 180 Wis. 586, 
194 NW 1 

[a] ions to use a thing and to 
receive the usufruct is the most im- 
portant element of ownership. Schulz 
v. Garmany, (Tex. Commn. <A!) 293 
SW 165. 

[b] Extent of rights of ownership 
as to land.—(1) ‘“Cujus est solum, 
ejus est usque ad ccelum ad infernos 
(to whomsoever the soil belongs, he 
owns also to the sky and to the 
depths), is an old maxim and rule. 
It is that the owner of realty, unless 
there has been a division of the estate, 
is entitled to the free and unfettered 
control of his own land above, upon, 
and beneath the surface. So what- 
ever is in a direct line between the 
surface of the land and the center of 
the earth belongs to the owner of the 
surface.” Edwards v. Sims, (Ky.) 
24 SW (2d) 619, 620. To same effect 
Butler v. Frontier Tel. Co., 186 N. Y. 
486, 79 NE 716, 116 AmSR 563, 11 
LRANS 920; Piper v. Ekern, 180 Wis. 
586, 194 NW 159. (2) The owners are 
entitled, as an incident of ownership, 
to the flow of pure air within such 
limits. Romano vy. Birmingham R., 
etc., Co., 182 Ala. 335, 62 S677, 46 
LRANS 642, AnnCas1915D 776. (3) 
Whatever lies beneath the surface of 
a tract of land belongs to the owner 
of the surface, as a general rule. 
Risley v. Rumble, 81 Ind. A. 573, 144 
NE 568. (4) As against third per- 
sons, the owner of land owns it by an 
absolute right from the center usque 
ad ccelum, and the third person cannot 
infringe that right by any means or 
for any purpose. Langhorne v. Tur- 
man, 141 Ky. 809, 133 SW 1008, 34 
Bans 211. (5) And see supra §§ 21, 


Owner’s constructive possession see 
infra § 56. 

Ownership of apartment in apart- 
ment house see Stuart S. Ball, “Divi- 
sion into Horizontal Strata of the 
Landscape Above the Surface,” 39 
Yale L. J. p 616. 

Possession follows legal title see 
infra § 56. 

10. U. S.—Scandinavia Belting Co. 
v. Asbestos, etc., Works, 257 Fed. 937, 
169 CCA 87 [certiorari den 250 U. S. 
644 mem, 39 SCt 494 mem, 63 L. ed. 
1186 mem]; Ex p. Law, 15 F. Cas. No. 
8,126, 35 Ga. 285. 

Ala.—Howe vy. Roberts, 209 Ala. 80, 
95 S 344; Brannan v. Adams, 202 Ala: 
442, 80 s 826, 827 [cit Cyc]: Patter- 
son v. Holmes, 202 Ala.) 115; 798.581, 
584 [cit Cyc]. 

Ariz.mHardinge v. Empire Zinc Co,, 
17 Ariz. 75, 148 P 306. 

Ark.—O’Connor v. Patton, 171 Ark. 
626, 286 SW 822. 

Cal:-—Miller & aAuux, Ines wv: J. G. 
James Co., 179 Cal. 689, 178 P 716. 

Ill.—Cowles Vv. Morris, aeOn LIT dl, 
161 NE 150; Wolpert v. State, 280 Ill. 
A875 117 NE 447. 

Iowa.—In re O’Hara, 204 Iowa 1331, 
217 NW 245; Snyder v. Bernstein, 201 
Iowa 931, 208 NW 503; Haulman vy. 
Haulman, 164 Iowa 471, 145 NW 930. 


or otherwise dispose of it according to the will 
of the owner,!® usually to the exclusion of all 


La.—Higgins Oil, etc. Co. v. Guar- 
anty Oil Co., 145 La. 233, 82 S 206, 
5 ALR 411. 

Me.—Calkins v. Pierce, 112 Me. 474, 
92 A 529, LRA1915D 467. 

Minn.—Congdon vy. Congdon, 160 
Minn. 343, 200 NW 76. 

Mo.—State v. Gromer, 252 SW 705, 
708 [cit Cyc]; Bennett,v. Ward, 273 
Mo. 671, 199 SW 945: Mechanics’ 
Bank v. Mechanies’ Bank, 45 Mo. 513, 
100 AmD 3888; Freeland v. Burdick, 
200 Mo. A. 226, 204 SW 1123; Carter 
v. Bolster, 122 Mo. A. 135, 98 SW.105. 

N. Y.—Coleman v. Beach, 97 N. Y. 
545; Striker v. Mott, 28 N. Y. 82; 
Sherman y. Elder, 24 N. Y. 381; Lamp- 
man v. Milks, 21 N. Y. 505; Wyne- 
hamer v. Peo., 13°N. Y. 378. 

Oh.—Jaeger v. Topper, 103 Oh. St. 
350, 133 NE 82. 

Or.—Palmateer v. Reid, 121 Or. 179, 
254 P 359; Grenz v. Anders, 119 Or. 
277, 241 P 46; In re Moore, 114 Or. 
444, 236 P 265. 

Philippine.—Tolentino v. Paraiso, 
34 Philippine 609. 

S. C.--New Jersey Standard Oil Co. 
v. Powell Pav., etc., Co., 144 S. C. 
354, 142 SE 612; Mason v. Finley, 129 
S. C. 367, 124 SE 780. 

Ss. D.—Valley Spr sve Holding Corp. 
v. Carlson, 227 NW 841. 

Tex.—Dallas Dcas etc., Co. v. Gar- 
rett, (Civ. A.) 276 SW 471, 

Utah.—Baird v. Upper Canal Irr. 
Co., 257 P 1060. 

Va.—Wilson vy. Branham, 131 Va. 
364, 109 SE 189. 

Wash.—Jacobson v. Chee Lumber 
Co., 128 Wash. 436, 223 P 12. 

“The right to sell or give away 
one’s property . . . is an incident 
of ownership.” State v. Gromer, 
(Mo.) 252 SW 705, 708. 

[a] Test of ownership is the right 
of disposition. New Jersey Standard 
Oil Co. v. Powell Pav., ete., Co., 144 
S. C. 354, 142 SE 612. 

[b] Owner may freely alienate his 
property if the act is free from coer- 
cion, fraud, lack of mentality, or un- 
due influence. Bennett v. Ward, 272 
Mo. 671, 199 SW 945. 

[c] Right of alienation of real 
property is not of equal antiquity 
with that of taking it by descent, 
but is the result of a long process of 
development and various statutory 
enactments. See 2 Blackstone 
Commn. p 287 et seq. 

[d] Owner of personalty has the 
absolute right to dispose of it to 
whomsoever he sees fit, with or with- 
out consideration, and subject only to 
limitations as to creditors, and sucha 
disposition when consummated is 
binding on him and all claiming 
through or under him. Haulman vy. 
Haulman, 164 Iowa 471, 145 NW 930. 

[e] Right of owner of real estate 
to create leasehold interest therein 
must be recognized as a right in prop- 
erty.’ Snyder v. Bernstein, 201: Iowa 
931, 208 NW 5038. 

{f] Transfer of right of posses- 
sion alone.—One may retain his title 
to real estate while debarring himself 
from the right of entering into pos- 
session. Calkins y. Pierce, 112 Me. 
474, 92 A 529, LRA1915D 467. 

[g] Conditions and reservations 
upon transfer.—The owner of land, 
being also the owner of its fruits and 
products, may make such conditions 
and reservations respecting the land 
or the products thereof as he chooses 
in parting with its use to another. 
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others,‘+ and without any diminution or control save 
only by the laws of the land,!? although it has also 
been held that there may be ownership without pos- 
And “ownership” is sometimes defined by 
statute as the right to possess and use property to the 
exclusion of all others.t+ Indeed, “property” is often 
defined as ownership or the right of ownership,?° or 
as the right to possess, use, enjoy, and dispose of a 
thing,1® or the power of one to do with it as he 
pleases so long as he does not violate the law.*? 
One who has a valid and subsisting interest in real 
property has a right to protect 1t in any manner or 
by any method sanctioned by the law;+ 
natural inherent right of protecting property is' a 
right to do whatever, under the circumstances of 
each case, apparently is reasonably necessary to be 


session.!3 


done in its defense.!° 


Duties, restraints, and liabilities. Property is also 
held subject to certain duties, restraints, and liabil- 
ities,?2° such as that each person must so use his 


Valley Springs Holding Corp. v. Carl- 
son, (S. D.) 227 NW 841; Mason v. 
Finley, 129 S. C. 367, 124 SE 780. 

1l. U. S—Computing Scale Co. v. 
Toledo Computing Scale Co., 279 Fed. 
648 [certiorari den 257 U. Ss. 657, 42 
SCt 184,66 L. ed. 420]. 

Ariz —-Champie Vv. Castle Hot 
Springs Co., 27 Ariz. 463, 233 P 1107. 

Til. — Drainage Dist. No. 8, Comrs. 
v. Knox, 237 Ill. 148, 86 NE 636; Rig- 
ney v. Chicago, 102 Tll. 64. 

Mont.—Cascade v. Cascade County, 
75 Mont. 304, 243 P 806. 

Nebr.—Jaynes v. Omaha St. R. Co., 
53 Nebr. 631, 74 NW 67, 39 LRA 751. 

Pa.—Hall’s Est., 20 Pa. Dist. 876, 
38 Pa. Co. 454. 

S. D.—Schiller Piano Co. v. Hyde, 
39 S. D. 74, 162 NW 937. 

12. Ala.—Brannan v. Adams, 202 
Ala. 442, 80 S 826,.827 [cit Cyc]; Pat- 
terson v. Holmes, 202 Ala. 115, 79 S 
581, 584 [cit Cyc]. 

Ark.— Stevens v. State, 2 Ark. 291, 
35 AmD 72. 

il.—Cowles v. Morris, 330 Ill. 11, 
161 NE 150 [aff 242 Ill. A. 548]; Wol- 
pert v. Chicago, 280 Ill. 187, 117 NE 
447. 

Minn.—Congdon v. 160 
Minn. 3438, 200 NW 76. 

Mo.—Crow v. State, 14 Mo. 237. 

N. Y.—Allerton v. New York, etc., 
R. Co., 199 N. Y. 489, 98 NE 270; Cole- 
man v. Beach, 97 N. Y. 545; Wyne- 
hamer vy. Peo., 13 N. Y. 378. 


Congdon, 


Okl.—Ladow v. Oklahoma Gas, 
ete} (Cor, -28 OKLALS, 9 Pu 250; 
Philippine.—Tolentino vy. Paraiso, 


34 Philippine 609. 

Va.—Wilson v. Branham, 131 Va. 
364, 109 SE 189. 

[al A citizen may do as he will 
with his property only when it is 
lawful, and whether disposition of 
property is lawful depends on wheth- 
er it conflicts with rules of law ap- 
plicable to the transaction in ques- 
tion, and with lawful restrictions im- 
posed by the previous owner. Cong- 


don vy. Congdon, 160 Minn. 343, 200 
NW 76. 
13. Schwald v. Brunjes, 139 Mo. 


A. 516, 128 SW 472. 
14. See statutory provisions. 
15. “Property” defined as owner- 
ship or right of ownership see supra 
3 


16. See supra § 3. 

17. See supra § 3. 

18. Murray v. O’Brien, 56 Wash. 
361, 105 P 840, 28 LRANS 998. 


19. Peo. v. Jones, 241 Ill. 482, 89 
NE 752, 16 AnnCas 332. 

20. West River Bridge Co. v. Dix, 
6 Wall. (U.S.) 507, 12 L. ed. 535. 

[a] Hohfeld’s analysis.—(1) An 
analysis of the rights, duties, re- 
straints, and liabilities incident’ to 
ownership may be aided by a con- 
sideration of the late Prof. W. N. 


PROPERTY 


ownership.” 


and the 


E§ 54 


property as not unnecessarily to injure another.*+ 
This rule is expressed in the maxim, Sic utere tuo 
ut alienum non ledas,** and conversely in the state- 
ment that the right to use one’s own property for the 
sole purpose of maliciously injuring another is not 
one of the immediate and indestruetible rights of 
Further, courts will not change the 
law relating to the ownership and use of property 
merely in order to accommodate a great business 
enterprise, so that this consideration does not justify 
a use of property injurious to other’s.?4 
ties, liabilities, or restraints which accompany own- 
ership and to which property is held subject include 
general liability for the debts of the owner,?° sub- 
jection to taxation,?® lability to be taken for pub- 
lie use in the exercise of the power of eminent do- 


Other du- 


main,?* and subjection to such restraints and regula- 


Hohfeld’s ‘‘Fundamental Legal Con- 
ceptions,” as expressed in his ‘‘Table 
of Jural Relations:” 
sities: Right; no-right. 
duty. Power; disability. 
liability. Jural Correlatives: Right; 
duty. Privilege; no-right. Power; 
liability. Immunity; disability.” 
Hohfeld, Fundamental Legal Concep- 
tions p 65; 26 Yale L. J. p 710 [quot 
Rock yv. Vandine, 106 Kan. 588, 589, 
590, 189 P 157]. And see 28 Yale L. 
Jee Vis: (2) “This classification 
appears to be sound, and 
. if observed, ought: to conduce 
to clarity of thought and precision of 
expression.” Rock v. Vandine, supra. 
(3) For general definitions of terms 
used in Hohfeld’s analysis see Dis- 
ability 18 'C. J) p 1046; “Duty 19 C.J. 
p 841; Immunity 31 C. J. p 252: Lia- 
bility? 36, (Cd. spel050= vPower 4926. J. 
p 1241; Powers §§ 1-5; Privilege 
post; Right [34 Cyc 1762]. 

21. U. S.—Patterson v. Kentucky, 
97 U.S, 501, 24 L. ed. 1115; Munn v. 
Lino; 94) Uke. dln!) 240 dae cedail ts 
Peabodyiv.U. S..040 Cteer 5: 

Ariz.—Champie v. Castle Hot 
Springs Co., 27 Ariz. 463, 233 P 1107. 

Ark.—O’Connor v. Patton, 171 Ark. 
626, 286 SW 822. 

. No. 833 v. 


American Farms Co., 285 P 688; Mc- 
Intosh v. Brimmer, 68 Cal. A. 770, 230 


P 2038. 
26 Ida. 682, 


Ida.—Hare y. Young, 
146 P 104. 

. Iil.—Peo. v. John Doe of Rosehill 
Cemetery, 334 Ill. 555,°166 NE 112; 
East Side Levee, ete., Dist. v. Hast 
Mitre OULs, Bel.) akon = CO wane Glile. ola gs 
116 NE 720. 

PS dlap ig sake er v. Sims, 24 SW (2d) 

La.—Higgins Oil, ete., Co. v. Guar- 
anty Oil Co., 145 La. 238, 82 S 206, 5 
ALR 411. 

Md.—Cochran v. Preston, 108 Md. 
220, 70 A 113, 129 AmSR 432, 23 LRA 
NS 1163, 15 AnnCas 1048. 

Mo.—Kolb v. Golden Rule Baking 
Co., (A.) 9 SW (2d) 840. 

Nebr.—Bush v. Mockett, 95 Nebr. 
552, 145 NW 1001, 52 LRANS 736. 

N. H.—Franklin v. Durgee, 71 N. 
H. 186, 51 A 911, 58 LRA 112; Thomp- 
son v. Androscoggin River Impr. Co., 
54 N. H. 645. 

N. Y.—Allerton v. New York, etc., 
RCo; 8199) gN. eYe PAS 9935 INE 2710); 
Strobel v. Kerr Salt Co., 164 N. Y. 
303, 58 NE 142, 79 AmSR 6438, 51 LRA 
687; Adams v. Popham, 76 N. Y. 410; 
Campbell v. Seaman, 63 N. Y. 568, 20 
AmR. 567 [aff 2 Thomps. & C. 231]; 
Hay. v. Cohoes' Co., 2) N.Y. 159; 51 
AmD 279 [aff 3 Barb. 42]. 

N. C.—Barger v. Barringer, 151 N. 
C. 433, 66 SE 489, 25 LRANS 831, 19 
AnnCas aT 2ee ee 

Oh.—Jaeger v. Topper, 103 Oh. St. 


Privilege; 
Immunity; 


. . 


“Jural Oppo-' 


tions as the state may constitutionally make in the 
exercise of its police power.?® 
erty is, by the consent of the owner, invested with a 


Where private prop- 


350, 1383 NE 82. 

Okl.—Hibbard v. Halliday, 58 Okl. 
244, 158 P 1158, LRAI916F 903; La- 
dow v. Oklahoma Gas, etc., Co., 28 
Qk. 15, 119) P-250; 

Wash.—North Bend Lumber Co. v. 
Seattle, 116 Wash. 500, 199 P 988, 19 
ALR 415. 

[a] Reason for rule.—As title and 
ownership in property depend upon 
municipal law for their recognition 
and protection, its use and enjoy- 
ment, and the rights and duties of 
owners, are subject to conditions im- 
posed by law for the welfare and 
rights of others. Ladow v. Oklahoma 
Gas) ete!,.Co.,.28, Ok) AS Sloe 2505 

[b] Imaginary person living in 
state of nature would be at liberty to 
use his land as he pleased to build 
on it to any height and to dig into it 
to any depth without restraint. But 
as man was formed for society and is 
incapable of living alone, organized 
society is essential to his well-being 
and happiness, and every person who 
enters society must give up a part of 
his so-called natural rights and liber- 
ty for the benefit of the community. 
Cochran v. Preston, 108 Md. 220, 70 
A. 113,129 AmSR -432, -23 LRANS 
1163, 15 AnnCas 1048. 

22. Munn y. Illinois, 94 U. S. 113, 
24 L. ed. 77; Reclamation Dist. No. 
833 v. American Farms Co., (Cal.) 
285 P 688; McIntosh v. Brimmer, 68 
Cal As: 470,9.230 6 P2035 5 Strobely ve 
Kerr, 164° No -You308) 58: NEW 242— 279 
AmSR 643, 51 LRA 687; Hibbard v. 
Halliday, 58 Okl. 244, 158 P1158, LRA 
1916F 908. And see [86 Cyc 436]. 

23. Barger v. Barringer, 151 N. C. 
433, 66 SH 4389, 25 LRANS 831, 19 
AnnCas 472; Hibbard v. Halliday, 58 
Ok]. 244, 158 P 1158, LRA1916F 903. ' 

24. Strobel vy. Kerr Salt Co., 164 
IN: Yeu 303; 5:8) INF 426679 AmSR 643, 
51 LRA 687. 

25. Hough v. Cress, 57 N. C. 295; 
ekenl v. Handly, 10 Gratt. (51 Va.) 

Property subject to: 

Attachment §§ 350-395. 
Executions §§ 42-113. 
Garnishment §§ 118—238 

26. Munn v. Sie ‘94 WieS.eUiss 
24 L. ed. 77. See generally Taxation 
[387 Cyc 773 et seq]. 

27. Munn vy. Illinois, supra; West 
River Bridge Co. v. Dix, 6 Wall. (U. 
S.) 507, .12-I. ed: 535; iNew 9 York, 
ete., -R. Co. av. Boston, “ete, Com 36 
Conn. 196. Pris generally "Eminent 
Domain §§ 75-10 

28. U. Ser eaten v. Kentucky, 
97 U. S. 501, 24 L. ed. 1115; Munn v. 
Illinois, 94 U. Se 21379240 1. ed. ile 

Ill.—BHast Side Levee, etce., Dist. v. 
Bast St. Louis, ete, R. Co., 209 ee 
123, 116 NE 720. 

Mass.—Com. v. Alger, 7 Cush. 53. 

vt.—Jones vy. Metcalf, 96 Vt. 327, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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public interest or privilege for the public, the owner 
can no longer deal with it as his private property 


only, but must hold it subject to the rights of the. 


publie.2® 


PROPERTY , 


yO Or a aay fap | 
[§ 55] 8. Phrases. The term “ownership” has 
been employed in various phrases: “Ownership of 
stock,”*° “ownership of the property,’?+ “sole and 
unconditional ownership,”?? “sole ownership.”?? 


XII. POSSESSION AND INCIDENTS THEREOF*+ 


[§ 56] The term “possession” has been variously 
defined*® to indicate the holding or retaining of 
property in one’s power or control;** and generally, 
one has possession of personal property when it is 
under his dominion and subject to his control.37 
Physical occupancy and legal possession of property 
are not necessarily identical.2& Generally, posses- 
sion is deemed to follow ownership or the legal ti- 
tle,?® and, in the absence of actual possession of 
land or personalty in anyone else, the possession fol- 
lows the legal title, and the holder thereof is deemed 
to be in constructive possession;*° and so the pos- 
session of wild and vacant lands follows the record 
title.44 Too, in order to maintain possession of 
realty, it is not essential that a claimant reside there- 
on, or inclose it with a fence, but it is sufficient that 
he do acts thereon clearly indicating that he has ex- 


sion once acquired may be preserved by the mere in- 
tention of the possessor.t® So also actual posses- 
sion of a part, with title to the whole of a tract of 
land coupled with an intent to possess the whole, 
is possession of the whole;#4 but where one in ac- 
tual possession of a tract of land conveys legal title 
to that portion on which is the actual possession, 
his constructive possession of the residue of the 
tract ceases.*° There can be only one constructive 
possession of land at one time,*® and that is in the 
true owner;*? that is, there cannot be two conflict- 
ing constructive possessions at the same time of the 
same land.*® Constructive possession must relate 
to, and rest upon, a legal title;4® and constructive 
possession, unless founded upon a legal right, is in- 
ferior to actual possession.®° Possession of land is 
generally notice to the world of a claim and inter- 


elusive control under a claim of 


119 A 430. 

Wash.—North Bend Lumber Co. v. 
Seattle, 116 Wash. 500, 199 P 988, 19 
ALR 415. 

See generally Constitutional Law 
§§ 442, 529, 991. 3 

[a] Law will not enforce claims 
made in contravention of its man- 
dates, nor protect property used for 
the deliberate purpose of disobeying 
its enactments. Jones v. Metcalf, 96 
Wt. 327, 119. A 430. 

29. State v. Cadwallader, 172 Ind. 
619, 87 NE 644, 89 NE 319. 

Private and public property see su- 
pra §§ 16-18. - 

30. Marbury Lumber Co. v. Hun- 
ter, 169 Ala. 503, 58 S 1028, 1039. 

31. Peo. v. Moynahan, 130 App. 
Div. 46, 114 NYS 417, 420. - 

32. Royal Ins. Co. v. Drury, 150 
Md. 211, 132 A 635, 640, 45 ALR 582. 

33. Scott v. Liverpool, etc., Ins. 
Com 102 8S: °C. 215,, 86° SE 484. 

34. Definitions: 
“Possess” 49 C. J. p F 
“Possession” 49 C. J. p 1092. 
“Possessor”’ 49 C. J. p 
“Seizin’” [35 Cyc 1371]. 

Possession: ; ; 
As presumption of ownership see in- 
fra § 65. et FiP 
Compared with “occupancy, seiz- 
in,” and ‘ownership’ see Posses- 

- sion §§ 4, 5, 6. 


35. See Possession §§ 2-7. 

36. See Possession §§ 2, 3. : 

37. Humphreys Oil Co. v. Liles, 
(Tex. Commn. A.) 277 SW 100 [aff 
(Civ. A.) 262 SW 1058]. 

38. State v. King, 110 La. 961, 35 
S 181. 

“Occupancy” compared see Posses- 
sion § 4. ; 

29.8 i. S—IuErphy, Vas Sul, 16 28. 
(2d) 269; Liberty Oil Co. v. Condon 


Nat. Bank, 291 Fed. 293. : 
Ala.—Vandegrift v. Southern Min- 
eral Land Co., 166 Ala. 312, 51 S 983. 
Ark.—Newman v. Mountain Park 
Land Co., 85 Ark. 208, 107 SW 391, 122 
AmSR 27. 
Cal.—Farnum v. Kern Valley Bank, 
12 Cal. ‘A. 426, 107 P 568. 
Colo.—Gurnett v. Henry, 24 Colo. 
Ame ae dis oii LOaa 
Fla.—Berry v. Perdide Realty Co., 
84 Fla. 134, 93 S 171; Russell v. Stick- 
Nevo lans009- DO! 109s 
Ida.—Steltz v. Morgan, 16 Ida. 368, 
101 P 1057, 28 LRANS 398. 
Ill.—Howard v. Amerson, 286 Il. 


As 587: Jarvis v; J. & T. Coal Co., 2038 
Tll. A. 471; Baldwin v. Smith, 143 Ill. 
A. 56 


‘owa.—Waterman v. Wood, 185 


Iowa 897, 171 NW 171. 


right; #2 


Kan.—Pattison vy. Kansas State 
Bank, 121 Kan. 471, 247 P 643. 

Mo.—Gaugh v. Gaugh, 11 SW (2d) 
729 [foll Seehorn v. Gaugh, 11 SW 
(2d) 750]; Constant v. Almus,: 281 
SW 26; Huston v. Graves, 213 SW 77. 

N. M.—Albuaquerque First Nat. 
Pe Ve eDomeye2s Nee by L677 P: 

N. Y.—wNorris v. Kohler, 41 N. Y. 
42 [rev 31 N. Y. Super. 39]. 

Okl.—State v. Underwood, 17 OkIl. 
Cry 43. 190 Pr2s 13 

Or.—State v. Dooley, 102 Or. 563, 
203.2) 304. 

S. C.—Moyle v. Campbell, 126 S. C. 
180, 119 SE 186; Wheeler v. Wheel- 
er dS C.9S% 1 96S EB y7a4 en Cathcart 


posses- 


Se £05) SoCs 23829,89- SE 
1s 
Tenn.—Smith v. Cross, 125 Tenn. 


159, 140 SW 1060. 

[a] Possession of subsoil.—It is 
presumed that one having possession 
of the surface of land also has pos- 
session of the subsoil, and such pre- 
sumption is strengthened where he 
takes possession under an instrument 
which purports to convey the entire 
estate. Vandegrift v. Southern Min- 
eral Land Co., 166 Ala. 312, 51 S 983; 
Jarvis v. G. & J. Coal Co., 203 Ill. A. 
471. 

Presumption of possession from 
title generally see Evidence § 64. 


40. Ala.—MecCay v. Parks, 201 
Ala..647, 79 S119; Larkin v. Haral- 
son, 189 Ala. 147, 66 S 459; Moore v. 


Empire Land Co., 181 Ala. 344, 61 S 
940; Ladd v. Powell, 144 Ala. 408, 39 
S 46; Hogland vy. State, 20 Ala. A. 
461, 102 S 784. 

Ark.—Chancellor v. Banks, 92 Ark. 
497, 123 SW 650; Newman vy. Moun- 
tain Park Land Co., 85 Ark. 208, 107 
SW 391. 

Ida.—Steltz v. Morgan, 16 Ida. 368, 
101 P 1057, 28 LRANS 398. 

Ky.—Wiser v. Shacklett, 208 Ky. 
317, 270 SW 754; Elliott v. Hensley, 
188 Ky. 444, 222 SW 507; Tennis Coal 
Go.*v: Sackett; 172 Ky. -729,-1904%S Ww 
130, AnnCasl917E 629; Richie v. 
Owsley, 137 Ky. 63, 121 SW 1015, 143 
Ky. 1, 135 SW 439. 

Mich.—Houghton County v. Mas- 
sie, 215 Mich. 654, 184 NW 446. 

Mo.—Glasgow v. Missouri Car, etc., 
Co., 229 Mo. 585, 129 SW 900. 

N. C.—Lindsay v. Austin, 139 N. C. 
463, 51 SE 990. 

Or.—State v. Dooley, 102 Or. 563, 
203 P 304. 

Tenn. Stearns’ Coal,” etc.y “Coy “Vv. 
Patton, 134 Tenn. 556, 184 SW 855. 

Tex.—Hall v. Edwards, (Commn. 
A.):222 SW 167 [rev (Civ. A.) 194 SW 
674]; Howell v. Garlington, (Civ. A.) 


est, equitable as well as legal.® 


A person in the 


270 SW 269; Walker v. Knox, (Civ. 
A.) 191 SW 730 [rev on other grounds 
111 Tex. 510, 241 SW 1000]. 

[a] In Louisiana, under Civ. Code 
arts 3442, 3448, when a person has 
once acquired actual possession, his 
intention may serve to preserve the 
possession, although he may have 
ceased to have the thing in actual 
custody; and the intention is always 
supposed where a contrary intention 
does not appear. Miller v. Albert 
Hanson Lumber Co., 130 La. 662, 58 
S 502. Constructive possession gen- 
erally see Constructive Possession 12 
C. J. p 1304 et seq. 

Constructive possession of: 
Personal property see Constructive 

Possession § 1. 

Real property see Constructive Pos- 

session § 2. 

See also cross references 49 C. J. p 

1097 note 67. 

41. Chancellor v. Banks, 92 Ark. 
497, 123 SW 650; St. Louis Refrigera- 
tor, etc.,, Co. v. Thornton, 74 Ark. 383, 
86 SW 852; Kelley v. Laconia Levee 
Dist., 74 Ark. 202, 85 SW 249, 87 SW 
638; Weir v. Cordz-Fisher Lumber 
Co., 186 Mo. 388, 85 SW 341; Stadel- 
man v. Miner, 838 Or. 348, 155 P 708, 
163 P 585, 983; Dougherty v. Wel- 
shans,' 2383 Pa. 121, 81 A 997. 


42. Hass v. Gregg, 52 Okl. 51, 152 
PLUG. 
43. Pardee Co. v. Bodcaw Lumber 


Core clude AG e169. 

44. Horton v. Moore, 38 Cal. A. 
623, 177 P 188; Green v. Rountree, 
155 Ga. 1, 116 SE 116; Trager v. El- 
liott, 106 Kan. 228, 187 P 875; Jones 
v. Goss, 115 La..926, 40 S 357. 

45. State v. Harman, 57 W. Va. 
447, 50 SE 828. 

46. Howell v.. Garlington, (Tex. 
Civ. A.) 270 SW 269. 


47. Howell v. Garlington, supra. 
48. Fleming v. Moore, 213 Ala. 
592, 105 S 679; Gilmore v. Schenck, 


115 La. 386, 39 S 40. 

49. Clements v. Yturria, 81 N. Y. 
285 [aff 14 Hun 151]. 

50. Moore v. Moody, 19 Ariz. 558, 
Aisi OCO. 

51. U. S.—Miller v. Consolidated 
Royalty Oil Co, 23 F. (2d) 317. 

Ga.—Mays v. Redman, 134 Ga. 870, 
68 SE 738. 

Lil.i—Jarvis v.'Go& J. Coal’ Go.,, 203 
Ill. A. 471; Weber v. Shelby, 116 111. 
A. 31. 

Iowa.—Brunsdon vy. Brunsdon, 199 
Iowa 1099, 200 NW 8238. 

Minn.—Hauger. v. J. P. Rodgers 
Land Co., 156 Minn. 45, 194 NW 95; 
Clark v. Corser, 154 Minn. 508, 191 
NW 917. 

Mo.—Bush v.,Stumpe, 222 SW 1006. 
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actual possession of land, although without title, is 
entitled to retain possession thereof as against a 
stranger;°? and one in peaceable possession of real 
estate has a title good against the world until a su- 
perior title is shown.®* Naked possession vests a 
sufficient property right in the possessor to permit 
him to hold land against every one except the true 
owner,°* actual occupancy or possession being in the 
nature of a right or estate.°® But it has also been 
held that, although bare possession of land, not cou- 
pled with title, gives the possessor certain rights,°° 
these rights end when the possession is abandoned ;°* 
and that possession by one having no interest in 
real estate does not create an estate or title in fa- 
vor of the possessor.*8 At common law one owning 
and entitled to the possession of personalty could 
enforce his right of possession thereto against any 
person.°® And where no other person has a better 
claim to personal property, the possessor, although 
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his possession be wrongful, cannot be deprived there- 
of.°° However, there is also authority that mere 
possession of a chattel is not the equivalent of ap- 
parent ownership, and imports no power of dis- 
position,®! and that mere possession without indicia 
of ownership does not give the possessor any right 
to convey a better title than he has.°? The rents 
and profits of land are incident to the possession, and 
belong to the person in rightful possession by him- 
self or tenants.°* The right to the possession of land, 
whether legal or equitable, coupled with possession 
in fact, ordinarily carries with it the right to rent 
it and collect the rents.°* Possession of land by vir- 
tue of a decree and writ of possession issued under 
a decree in a proceeding to recover title, putting title 
and possession of land in a specified party, amounts 
to possession by that party of the growing erops on 
the land.*® . 
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XIII. TITLE TO PROPERTY AND MODES OF ACQUISITION AND LOSS*é 


[§ 57] A. Definition and Nature of Title—1. In 
General. The term “title” has been defined as the 
right whereby we hold our own;°* the just or law- 
ful cause or ground of possessing that which 1s 
ours;*8 that which is the foundation of ownership,®® 
of either real or personal property,’® although it is 
probably used. in this sense somewhat more fre- 
quently in connection with real property;"? that 
which constitutes a just cause of exclusive posses- 
sion.7? “Title” has also been defined as the evidence 
of the right which a person has to the possession of 
property,** or to the enjoyment thereof;** the evi- 
dence of ownership;*® the means whereby the owner 


52. Bachman vy. Oskaloosa, 130 
Towa 600, 104 NW 347. 


v. Allen, 43 N. Y. 389, 3 AmR 711. 
Wash.—State v. 


is entitled to assert or maintain his possession;7® or 
the means whereby a person’s right to property is 
established,** or is evidenced;7®8 the right of the 
owner, considered with reference either to the man- 
ner in which it has been acquired, or its capacity 
of being effectually transferred.*® Blackstone®® de- 
fines “title to land” as the means whereby the owner 
of lands has the just possession of his property,§+ 
and further states that there are several stages or 
degrees requisite to form a complete title to land,*? 


which are actual possession, right of possession, and . 


right of property.§? “Title” has also been defined 
as ownership,®* equitable or legal.8® And title may 


N. C. 820, 128 SE 321. 


Klinkenberg, 76 Okl.—Woodruff vy. Wallace, 3 Okl. 


[S§ 56-57 


Possession as presumption of own- 
ership see infra § 65. 

53. Curtis v. McCasland, 131 Okl. 
256, 268 P 704; Rey v. Morales, 35 
Philippine 230. 

Bal Kingsley v. United R. Co., 66 
Or.. 50,.133°P 785. 

55. Kingsley v. United R. Co., su- 


ra. 
p 56. Taylor v. Keen, 10 Ga. A. 106, 
712 SE 934. 

57. Taylor v. Keen, supra. 

58. Saxon vy. Henderson,:136 Okl. 
180, 276 P 732. 

59. Street v. Elkton Farmers’ El. 
Co., 38 S. D. 601, 146 NW 1077, 34 S. 

60. In re Hempstead Fire Dept. 
D. 523, 149 NW 429. 

Council, 66 Misc. 381, 121 NYS 359. 

61. Moore vy. Metropolitan Nat. 
Bank, 55 N. Y. 41, 14 AmR 173. 

62. Bank of Commerce v. Duck- 
worth, 27 N. M. 627, 204 P 58. 

63. Grafeman Dairy Co. v. Mercan- 
tile Club, (Mo.) 241 SW 923. 

64. Cathcart v. Matthews, 105 S. 
C. 329, 89 SE 1021. 

65. Schaefer v. Bay City First Nat. 
Bank, (Tex. Civ. A.) 189 SW 556. 

66. Registration of land titles see 
Records [34 Cye 597 et seq]. 

Establishing title evidenced by lost 
record see Records [84 Cyc 611 et 
seq]. 

67. Jacob Tome Inst. v. Davis, 87 
Md. 591, 41 A 166. 

General definition see Title [38 Cyc 
336]. 

68. Pratt v. Fountain, 73 Ga. 261; 
Hunt v. Eaton, 55 Mich. 362, 21 NW 
429; Loy v. Home Ins. Co., 24 Minn. 
315, 31 AmR 346. 

69. Ala.—Houston v. 
Ala. 570. 

Ga,—Pratt v. Fountain, 73 Ga. 261. 

Mich.—Hunt v. Eaton, 55 Mich. 362, 
21 NW: 429. 

N. Y.— Springfield F. & M. Ins. Co. 


Farris, 4 


Wash. 466, 468, 471, 136 P 692, 49 LRA 
NS 965, AnnCas1915D 468 [cit Cyc]. 
70. Pratt v. Fountain, 73 Ga. 261; 
Hunt v. Eaton, 55 Mich. 362, 21 NW 
429; State v. Klinkenherg, 76 Wash. 
466, 468, 471, 1386 P 692, 49 LRANS 
965, AnnCas1915D 468 [cit Cyc]. 

71. State v. Klinkenberg, supra. 

72. Houston y. Farris, 71 Ala. 570. 

73. Harrison v. McCandless, 22 
Hawaii 129; Guier vy. Bridges, 114 
Ky. 148, 70 SW 288, 24 KyL 945; Chap- 
man v. Dougherty, 87 Mo. 617, ,56 
AmR 469; Joy v. Stump, 14 Or. 361, 12 
P 929. 

74 Pratt v. Fountain, 73 Ga. 261. 

75. Chapman v, Dougherty, 87 Mo. 
617, 56 AmR 469. 

76. Robinson v. Vancleave, 129 
Ind. 217%, 26° NE 899,29) NE y7815 15 
LRA 68; Fitzgerald v. Miller, 7 S. D. 
61, 68 NW 221. 

77. Pratt v. Fountain, 73 Ga. 261. 

78. Pratt v. Fountain, supra. 

79. Robertson v. Vancleave, 129 
Ind. 217, 26 NE 899, 29-NE 781, 15 
LRA 68. 

80. 2 Blackstone Comm. 

81. Ala.—Houston vy. Farris, 71 
Ala. 570, 571; Donovan y. Pitcher, 53 
Ala. 411, 25 AmR 634. 

Cal.— Arrington v. Liscom, 34 Cal. 
365, 94 AmD 722. 

Colo.—Walker v. Tiffin Min., 
CO. m2 Colo, “892 

Conn.—Botsford v. Morehouse, 4 
Conn. 550. 
tee cep benes v. Gaffner, 73 Ill. 

Mo.-—Wimpey v. Ledford, 177 SW 
302, 11 ALR 7. 

N. J.—Holecombe v. Trenton White 
City Co., 80 N. J.. Eq. 122/582 A 628 
[aff 82 N. J. Hq. 364, 91 A 1069). 

N. Y.—Heiferman v. Scholder, 134 
App. Div. 579,:119 NYS 520. 

N. C.—Hahn v. Fletcher, 189 N. C. 
729, 128 SE 326; Horney v. Price, 189 


p 195. 


etc., 


355, 41 P 357. 

Or.—Parker v. Metzger, 12 Or. 407, 
eee DUS: 

Seip heise a v. Thomson, 6 Pa. Co. 
Va.—Pannill v. Coles, 81 Va. 380. 
82. 2 Blackstone Comm. p 195; 
tate Exch. Bank v. Iblings, 190 

Iowa 1045, 181 NW 423; Woodruff v. 

Wallace, 3 Okl. 355, 41 P 357; Harris 

v. Southeast Portland Lumber Co., 123 

Or. 549, 262 P 248; Pannill v. Coles, 

81 Va. 380. 

83. Ala.—Donovan v. Pitcher, 53 
Ala. 411, 25 AmR 634. 

Colo.— Walker v. Tiffin Min., 
Cou 2eCoro 89: 

Iowa.—State Exch. Bank vy. Iblings, 
190 Iowa 1045, 181 NW 423. 

Mo.—Chapman vy. Dougherty, 87 
Mo. 617, 56 AmR 469: 
ae Y.—Converse v. Kellogg, 7 Barb. 

Okl.—Woodruff vy. Wallace, 3 Okl. 
355; 41 P 367 

Or.—Harris v. Southeast Portland 
Lumber Co., 123 Or. 549, 262 P 243. 

Va.—Pannill v. Coles, 81 Va. 380. 

{a] All three elements essential 
for title-—These several constituent 
parts of title may be divided and dis- 
tributed among several persons so 
that one may have the possession, an- 
other the right of possession, and the 
third the right of property, but un- 
less all are united in one and the same 
party there cannot be that consoli- 
dated right which forms a complete 
title. Donovan vy. Pitcher, 53 Ala. 411, 
25 AmR 634. 

84 Hawkins v. Stiles, (Tex. Civ. 
A.) 158 SW -1011 [rev on other 
grounds (Commn, A.) 207 SW 89]. 

85. Hawkins v. Stiles, supra. 

Ownership as equitable or legal see 
supra § 58. 

Equitable title see infra text and 
note 8¥y. 


etc., 


a a 
for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be of several kinds, among them absolute, condition- 
al, equitable, and legal.8* Title and rights and in- 
terests in real property may exist in persons other 
than those shown by the record.8? There is and must 
be title to all things real or personal if once subject- 
ed to ownership.** 

An equitable title is the right in the party to whom 
it belongs to have the legal title transferred to him.*® 

[§ 58] 2. Term Used in Different Senses. The 
term “title” may be used in different senses.°° In its 
broadest sense the term includes all rights capable 
of being enjoyed and secured under the law.®! The 
term is “sometimes used in the sense of ownership,°? 
and synonymously with ownership,®® or of right, in- 
terest, or estate,®°* and in this connection sometimes 
broadly as signifying any estate or interest,®®> but 
usually in the sense of absolute ownership,®® or es- 
tate in fee\simple,®? or a complete or legal title.°® 
However, “title” does not necessarily mean absolute 
ownership,®® and the term may mean possession or 
the right of possession.! It is also used in the sense 
of right of possession as distinguished from the mere 
fact of possession,? and in the sense of the evidence 
of one’s right as distinguished from the actual bene- 
ficial ownership or right or interest in the property.® 

[§ 59] 3. Other Terms Distinguished. Properly 
speaking, there is a clear distinction between “title” 
and “estate,’* and the terms “interest” and “title” 
are not synonymous,® and “title” is also a broader 


86. Southern Hardware, etc., Co. v. 
Lester, 166 Ala. 86, 52 S 328. 

87. Hemme v. Stein, 92 Okl..214,] J. L. 83; 
218 P 853. J. L. 62 

88. Southern Hardware, etc., Co. v. 
Lester, 166 Ala. 86, 52 S 328. 

s9. Karalis v. Agnew, 111 Minn. 


558, 18 NE 361; 
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190 Iowa 1045, 181 NW 423. 
N. J.—Campfield v. Johnson, 21 N. 6. 
Gregory v. Kanouse, 11 N. 


man, 14 Misc. 342, 35 NYS 680; Bhle 
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,and more general term than “right.”° The word is 
‘also to be distinguished from the deed or document 
which is the evidence of one’s title.7 

{§ 60] B. Modes of Acquisition and Loss—1l. In 
General. The modes of acquiring or losing title to 
property may properly be considered together, since 
the terms are of a reciprocal nature, and generally 
by whatever method one person gains an estate by 
that same method or its correlative some other per- 
son has lost it.6 Generally, the transfer of property 
is governed by statutory regulations; and it is not 
in the power of the parties to waive or alter, by their 
private agreement, any of these regulations.1° In 
the transmission of property of any kind from one 
person to another, the former can only transfer what 
he has and the other can only take what is trans- 
ferred to him.1! 

[§ 61] 2. Real Property. Although it has been 
stated that the only way in which title to land may 
be acquired is by paper title from the commonwealth 
or by adverse possession,** or that only by estoppel, 
adverse possession, or conveyance by will, deed, or 
mortgage, aside from the processes of vovernment, 
can an unqualified title in fee, once vested, be divest- 
ed,1% generally, the methods of acquiring or losing 
title to real property may be reduced to two; name- 
ly, by descent,14 and by purchase.t® In this connec- 
tion the term “purchase” is not used in its popular 
sense as Signifying a transaction in the nature of a 


LRA 258. 
Pratt v. Fountain, He Ga. 261; 
Campfield v. Johnson, 21 N. J. L. 8 83. 


[a] Lord Coke, discussing the 
N. Y.—Dunster v. Kelly, 110 N. Y.| terms “right” and ‘‘title,” said: ‘Ti- 
Manfredi v. Wieder-} tle is the more generall word; for 


every right is a title, but every title is 


522, 127 NW 440; Joy v. Omaha Mid- 
land State Bank, 28 S. D. 262, 133. NW 
276, 26 S. D. 244, 128 NW 147; Thy- 
gerson v. Whitbeck, 5 Utah 406, 16 P 
403 


90. Burnham v. Hardy Oil Co., 108 
Tex. 555, 195 SW 1139; Patty v. Mid- 
dleton, 82 Tex. 586,17 SW 909. 

ge asetynaworth v. Bischoff, 6 S. 
Opie) 

92. Woodward v. Republic F. Ins. 
WO oe AUTON. — Yn), -o Obse eran ieovs 
Forgotston, 30 Misc. 816, 61 NYS 1118 
{rev on other grounds 31 Misc. 726, 
65 NYS 229]; Livingston v. Ruff, 65 
S. C. 284, 43 SE 678. 

93. Wimpey v. Ledford, (Mo.) 177 
SW 302, 11 ALR 7. 

94. Burnham vy. Hardy Oil Co., 108 
Tex. 555, 195 SW 1139; Patty. v. Mid- 
dleton, 82 Tex. 586, 17 SW 909. 

956s. Ve unter, e271 Med. 6155 
Burnham v. Hardy Oil Co., 108 Tex. 
555, 195.SW 1139. 

96. Causey v. Wolfe, 135 Ark. 9, 
204 SW 977; Wimpey v. Ledford, 
(Mo.) 177 SW 302, 11 ALR 7; Lang- 
mede v. Weaver, 65 Oh. St. 17, 60 NE 


yee Haynsworth v. Bischoff, 6 S. C. 
159: 
OF Pe Wit So Van FLU cer nel  MedonO los 


Causey v. Wolfe, 135 Ark. 9, 204 SW 
977; Gillespie v. Broas, 23 Barb. (N. 
Y.) 370; Jones v. Gardner, 10 Johns. 
CN. Y.) 266. 

98. Thygerson v. Whitbeck, 5 Utah 
406, 16 P 403; Hoult v. Donahue, 21 
W. Va. 294. 

99. Roberts v. Wentworth, 5 Cush. 
(Mass.) 192; Haynsworth v. Bischoff, 
6 SiG. 159, 

1. Roberts v. Wentworth, 5 Cush. 
(Mass.) 192, 193. 

“A party may have a title to prop- 
erty although he is not the absolute 
owner. If he has the actual or con- 
structive possession of property or 
the right of possession, he has a title 
thereto, although another party may 
be the owner.” Roberts v. Went- 
worth, supra. 

2. Conn.—Rodgers v. Palmer, 33 
Conn, 155. 

ftowa.—State Exch. Bank v. Iblings, 


. 


Vie Quackenboss, 6 Hill 537. 
Vaisee cl v. Rigney, 15 R. I. 81, 


23 Tae 

Ss. er icen v. Lead, 9 S: D. 165, 
68 NW 310 

{a] In a statute relating to sum- 


mary process providing that if the 
lessee obtains a title after the date 
of the lease against the lessor he 
may show it, title means a right to 
the possession paramount to that of 
complainant. Rodgers v. Palmer, 33 
Conn. 155. j 

{b] Jurisdiction of justices of the 
peace.—In statutes excluding from 
the jurisdiction of justices of the 
peace actions wherein the title to 
land is involved, the term “‘title’ is 
used with reference to the right of 
possession as distinguished from the 


mere fact of possession. Campfield 
v. Johnson, 21 N. J. L. 83; Gregory 
v. Kanouse, 11 N. J. L. 62; Manfredi 


v. Wiederman, 14 Misc. 342, 35 NYS 
680; Ehle v. Quackenboss, 6 Hill (N. 
YY.) 5375 (Carroll vs; Rigney; 15 Re 1. 
81, 23 A 46; Grosso v. Lead City, 9 S. 
D. 165, 68 NW 3810. And see Jus- 
tices of the Peace § 70. 

3. Burnham v. Hardy Oil Co., 108 
Tex. 555, 195 SW 1139; Patty v. Mid- 
dleton, 82 Tex. 586, 591, 17 SW 909. 

“There is no doubt that the word 
‘title’ is often used to signify the 
right or interest a person has in or 
to the thing referred to, and when 
thus used is the equivalent of the 
word ‘estate’; but this is not the 
sense in which it is used when it has 
reference to a purchase of real or per- 
sonal property by a bona fide pur- 
chaser, for the inquiry in such cases 
is, upon what evidence did the pur- 
chaser act. The question is not 
one of real beneficial ownership or of 
superior right, but of apparent own- 
ership evidenced as the law requires 
ownership to be.” Patty v. Middle- 
ton, supra. 

4 Robertson v. Vancleave, 129 Ind. 
217, 26 NE 899, 29 NE 781, 15 LRA 68. 

“Estate” see Estates § 1. 

5. Loventhal v. Home Ins. Co., 112 
Ala. 108, 20 S 419, 57 AmSR 17, 33 


not such a right for which an action 
lieth; and therefore Titulus est justa 
causa possidendi quod nostrum est, 
and signifieth the meanes whereby a 
man commeth to land, as his title is 
by fine or by foeffment, &c.’”’ Coke 
Litt. p 345b, 
“Right” [34 Cyc 1762]. s 

fae Botsford v. Morehouse, 4 Conn. 
“The evidence of title may be very 
various; as by descent, by deed, by 
record, by devise, and by many other 
modes, which need not be enumerated. 
A deed, duly executed, is only a mode 
of transfer, by the operation of which 
the law conveys the estate; and if 
this instrument of conveyance be- 
comes accidently lost or destroyed, 
the title still remains permanent and 


immovable.” Botsford v. Morehouse, 
supra. 
8. 2 Blackstone Comm. p 200. 


9. Vombrack v. Wavra, 331 Ill. 
508, 163 NE 340; In re Richmond Wa- 
ter .BMront,, 246° N, Yoo, 857 SNA OL 
Hoyle v. Plattsburgh, etc., R. Co., 54 
N. Y. 314, 18 AmR 595 [rev 51 Barb. 
45 (aff 47 Barb. 104) ]. 

“Pransfer” [38 Cyc 939]. 

10. Hoyle v. Plattsburgh, ete. R. 
Co., 54 N. Y. 314, 18 AmR 595 [rev 
51 Barb. 45 (aff 47 Barb. 104)]. 

11. ~Bush, v.. Lathrop,.22.N,. Y., 6385. 

Necessity of knowledge or consent 
of owner see infra § 63. 

12. Bibb v. Daniels, 183 Ky. 659, 
210 SW 454. 

13. Reynolds v. 
449, 78 S 827: 

14. Mugg v. Fenn, 198 Ind. 372, 
153 NE 776; Allen vy. Bland, 134 Ind. 
78, 33 NE 774; In re Gill, 79 Iowa 296, 
44 NW 553, 9 LRA 126; 2 Blackstone 
Comm. p 201. See generally Descent 
and Distribution 18 C. J. p 795 

“Descent” see Descent and Distri- 
bution § 1. 

15... Mugg v. Fenn, 198: Ind. 372, 153 
NE 776; Allen v. Bland, 134 Ind. 78, 
33 NE 774; In re Gill, 79 Iowa 296, 
44 NW 553, 9 LRA 126; 2 Blackstone 
Comm. pp 201, 241. 

“Purchase” [33 Cyc 1264]. 
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bargain and sale, but as contradistinguished from ac- 
quisition by right of blood,t® and embracing every 
means by which property may be acquired other than 
by descent.17 It therefore includes escheat,!* oc- 
cupancy,'® prescription,?° adverse possession,?! for- 
feiture,** and alienation,?? which embraces any 
method by which property is voluntarily transferred 
from one person to another by mutual consent of the 
parties,** and is usually by deed,?° or devise.2® Ti- 
tle to real property may not pass by bill of sale;?7 
and legal estates in land cannot be transferred by the 
mere act of taking possession, whether with or with- 
out the consent of the owner, unless the possession 
be held adversely for a sufficient time to ripen into a 
legal title.2® Further, title to realty cannot pass by 
the mere consent of one party in interest that the 
will of another devising the land shall operate.2® And 
an offer to convey by the vendor under a contract to 
the original vendee who has transferred his interest 
in the property has no effect upon the rights of the 
real party in interest.°° The erection of a building 
on the soil of another by mistake invests the build- 
ing with the character of realty*! so that it be- 
comes the property of the owner of the soil in the 
absence of a contractual reservation to the contra- 
ry.°?, A husband’s acquisition of title through a 
source hostile to the grantor of a prior grant to his 
wife does not operate as a ratification of the prior 
grant.?3 The title to a gravel bed is not changed by 
the lease of the bed and a later refusal to renew 
by one claiming title by accretion from one claiming 
general ownership.*# 

Destruction of the record of title to land does not 


16. 2 Blackstone Comm. p 241. 27. 
17. Falley v. Gribling, 128 Ind. 110, | 10 
26 NE 794; Bennett v. Hibbert, 88 
Iowa 154, 55 NW 93; Enterprise v. 
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George v. Gist, (Ariz.) 263 P 


28. Trimm vy. Marsh, 54 N. Y. 599, | C. 
138 AmR 623 [aff 3 Lans. 509]. 


[§§ 61-68 


affect the status of the title, but merely renders it 
more difficult of proof.*® 

Inaction, disclaimer, or abandonment.?* Mere in- 
action or indifference of a fee owner wil! not divest 
his title.27 Disclaimer of freehold can be only by 
deed or in court of record.?® One cannot divest him- 
self of title to land by mere declarations that he 
does not own or claim any of it,?® and a vested title 
to land cannot be lost by oral admission that it is the 
property of another.*° An abandonment of. land by 
one having a title thereto subject to a vendor’s lien 
and the surrender of possession by him to a creditor 
does not transfer the title to the land to such eredi- 
tor. 

[§ 62] 3. Personal Property. There are, accord- 
ing to Blackstone, twelve principal modes of acquir- 
ing or losing one’s right or title to personal prop- 
erty,*? namely, by occupancy,** by prerogative,** by 
forfeiture,*® by custom,*® by succession,** by mar- 
riage,*® by judgment,*® by gift or grant,5° by con- 
tract,®! by bankruptey,>? and lastly, by testament 
and administration which may properly be consid- 
ered together.5* Title to personal property may also 
be lost by abandonment.®+ The title to personal 
property generally passes by the delivery of posses- 
sion.®5 <A ereditor cannot acquire title to personal 
property by referring a debtor’s property for assess- 
ment in the creditor’s name.*® 

[§ 63] 4. Necessity of Knowledge or Consent of 
True Owner. Generally, no one can be divested of 
his property in invitum, where there is not clear war- 
rant of law therefor;>? and a third person cannot 
transfer title to property without the knowledge or 


also Accession 1 C. J. p 382; Animals 
3 C. J. p 1; Confusion of Goods 12 
J. p 490; Copyright and Literary 
Property 13 C. J. p 936; Finding Lost 


Smith, 62 Kan. 815, 62 P 324; Stamm 29. Tumlin v. Tumlin, 195 Ala. 457, | Goods 25 C. J.p 1134; Patents 48 C. J 
v. Bostwick, 40 Hun 35 [aff 122 N.|70 S 254. Del: 

Y. 48, 25 NE 233, 9 LRA 597]; Watson 30. Tumlin v. Tumlin, supra. 44. 2 Blackstone Comm. p 408. 

v. Donnelly, 28 Barb. (N. Y.) 653; Me- 31. See supra §§ 21, 24. 45. 2 Blackstone Comm. p 420. See 
Cartee v. Orphan Asylum Soc., 9 Cow. 32. Lamont v. se ekeeees Lumber } generally, Fines, Forfeitures, and Pen- 


CN. Y.) 437, 18 AmD 516. 

18. Southern Hardware, etc., Co. 
v.. Lester, 166 Ala. 86, 52 S 328; 2 
Blackstone Comm. p 244. See gen- 
erally Escheat 21 C. J. p 847. 

19. 2 Blackstone Comm. p 258. 
And see Occupancy 46 C. J. p 893. 

[a] Right of occupancy as applied 
to lands was confined to the single in- 
stance of where an estate was grant- 
ed to a person, without naming his 
heirs, for the life of another person, 
and he died during the life of the ces- 
tui que vie, in which case the person 
who first entered upon the land might 
lawfully retain the possession by 
right of occupancy so long as the ces- 
tui que vie lived. 2 Blackstone 
Comm. p 258. See also Estates § 66. 

20. 2 Blackstone Comm. p 263. 
See also Sey (anes § 17; Prescription 


AGC NT: 334 
[a] pitts by limitation, and title 
by prescription, to real estate, are 
Dalton v. 


practically synonymous,” 


Rentaria, 2 Ariz. 275, 284, 15 P 37. 
oe See Adverse Possession 2 C. J. 
Diels 
22. 2 Blackstone Comm. p 267. 


See generally Fines, Forfeitures, and 
Penalties, §§ 43-71. 

23. 2 Blackstone Comm. p 287. 
See generally Deeds 18 C. J. p 135; 
Wills [40 Cye 951]. 

24, Tumlin v. Tumlin, 195 Ala. 457, 
70 S 254; 2 Blackstone Comm. p 287. 

“Alienation” 2 C. J. p 1035. 

25. 2 Blackstone Comm. p 295. 
See generally Deeds 18 C. J. p 135. 

26. Reynolds v. Trawick, 201 Ala. 
449, 78 S 827; McCartee v. Orphan 
Asylum Soc., ‘9 Cow. (N. Y.) 487, 18 
AmD 516; 2 Blackstone Comm. p 373. 
See generally Wills [40 Cyc 951]. 


Co., 28% Ala*436, 65S) 8 

33. Coulson v. Scott, eT Ala. 606, 
52 S 436. 

[a] Thus, where C gave a deed of 
land to his daughter, and a bank, a 
creditor of C, attacked it, had the land 
sold on execution against C, and, aft- 
er recovering it in ejectment, sold it 
to the husband of C’s daughter, his 
purchase did not operate as a ratifi- 
cation of C’s deed, as he acquired title 
through a source hostile to such deed, 
and which was based on the invalidity 
of such deed. Coulson vy. Scott, 167 
Ala. 606, 52 S 436. 

84. Greenfield v. Powell, 218 Ala. 
397, 118 S 556. 

35. Dixon vy. Harris, 105 SW 4651, 
32 KyL 275. 

36. Abandonment of real mets 
generally see Abandonment § 1 

37. Reynolds v. Trawick, 201 Ala. 
449, 78 S 827. -. 

38. Allen v. Neff, 102°-W. Va. 230, 
135 SE 2, 50 ALR 1293. 


39.. Hardin v. Wanslee, (Tex. Civ. 
A.) 197 SW 1081. 
40. Allen v. Neff, 102 W. Va. 230, 


135 SE 2, 50 ALR 1298. 

41. Walls v. Cruse, (Tex. Commn. 
rT Mele SW 199 [rev (Civ. A.) 217 SW 

42. 2 Blackstone Comm. p 400. 

43. 2 Blackstone Comm. p 400. 

[a] Occupancy includes, according 
to Blackstone, the rights acquired in 
personal property by seizure of the 
goods of an alien enemy, finding lost 
goods, rights in regard to light, air, 

water, and wild animals, emblements, 
property arising from accession, con- 
fusion of goods, and the property in 
literary productions and inventions. 
2 Blackstone Comm. pp 400-407. See 


alties §§ 43-71. 

46. 2 Blackstone Comm. p 422. See 
also Customs and 'Usages § 6 text and 
note 18. 

47. 2 Blackstone Comm. p 430 
(where the term “succession” is used 
with reference to corporations and not 
to the rights of succession to property 
of a decedent). 

48. 2 Blackstone Comm. p 433. See 
also Husband and Wife 30 C. J. p 

49. 2 Blackstone Comm. p ao 
also Judgments 33 C. J. p 104 

50. 2 Blackstone Comm. p 140. See 
also Gifts 28 C. J. p 617. 


See 


51. 2 Blackstone Comm. p 442. See 
also Contracts 13 C. J. p 214. 
[a] The most usual contracts 


whereby the right of personal proper- 
ty may be acquired are contracts of 
sale or exchange, of bailment, of hir- 
ing and borrowing and of debt. 2 
Blackstone Comm. p 446. See general- 
ly Bailments 6 C. J. p 1080; Debt, Ac- 
tion of 18 C. J.p 1; Exchange of Prop- 
erty 26 CJ 242: Sales [35 Cyc 1]. 

[a] Title . borrowed money pass- 
es to the borrower. Bunge vy. Roo 
48 N. Y. 225, 8 AmR 546 [aff 28 N. 
Super. 1]. 

52. 2 Blackstone hase P 471. 
also Bankruptcy 7 UC. J. 

53. 2 Blackstone Conan p 489 et 
seq. See generally Descent and Dis- 
tribution 18 C. J.p 795; Executors and 


See 


Administrators 23 C. J. p 984; Wills 
[40 Cye 951]. 
54. See Abandonment 1 CGC. J. p 4. 


55. Swisher v. Inside Grocery, etc., 
Co., 158) Ill. A.°1863 “Roy v. Duff, 170 
Iowa 319, 152 NW 606, 

56. Somers v. Spelimeyer, 300 Ill. 
64, 132 NE 787 

57. Avery Vv. Everett, 110 N. Y. sii, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 63-65] 


consent of the owner.58 Ordinarily the owner of 
personal property cannot be divested of title with- 
out his consent;*® he can only part with his title by 
voluntary act or by conduct creating an estoppel.°? 
Further, a tortious conversion of personal property 
does not deprive the true owner of his title; after 
a conversion of property, title remains in the owner 
until in some way he receives satisfaction for it.®2 
The possession of a property right acquired secretly 
or by false assertions or unknowingly'surrendered by 
the owner does not deprive him of ownership.* Ti- 
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tle to personal property fraudulently or feloniously 
obtained does not pass to a wrongdoer, where the 
wrongful act is a crime at common law,** and where 
property has been obtained from the owner by such 
act, his unqualified ownership is not changed,°*® and 
he may peaceably take it in whose hands he may 
find it;°° or may avail himself of a remedy by re- 
plevin®? or trover®® as the case may be. A purchas- 
er of a chattel or of a chose in action acquires only 
such title as the seller had.°? 


XIV. EVIDENCE OF OWNERSHIP OR TITLE 


[§ 64] A. Burden of Proof. Under general rules,7° 
one asserting a title has the burden of establishing 
it;*1 and one claiming to own an equitable title has 
the burden of showing such ownership.*2 It is in- 
eumbent on those alleging that possession of land is 
unlawful to establish such fact.7? Where it is ma- 
terial, the burden of showing that title remains in 
the government is upon him who affirms such fact.74 
One seeking to dispossess the possessor of personal 
property has the burden of showing title and the 
right to do so:7® Where the ownership of the gran- 
tor of plaintiff’s ancestor as of a specified date is 
admitted in the pleadings, a presumption of continu- 
ance of title’® shifts the burden to defendant to 


disprove title in such grantor at the time of his 
conveyance to plaintiff’s ancestor.7™7 

[§ 65] B. Presumptions.7® There is a presump- 
tion that the state at one time owned all lands;7° but 
there is no presumption, as against the occupant of 
land, that title rémains in the government.8® Al- 
though it has been held that there is no prima facie 
presumption of law that the owner of the legal title 
to land owns the equitable title as well,®! there is al- 
so authority that there is a presumption that the 
equitable title is with the holder of the legal title.*? 
There is also a presumption that the owner will as- 
sert his right to land,®* that one conveying by a gen- 


18 NE 148, 6 AmSR 868, 1 LRA 264. 

[a] Seizure of personal property 
by virtue of attachment against a per- 
son other than the true owner does 
not change title to the property. 
Hicks v. Cleveland, 48 N. Y. 84. See 
also. Attachment §§ 350, 351, 1188. 

Personal property in custodia legis 
see Attachment § 467; Executions § 
288; Replevin [34 Cyc 1368, 1375, 
1378, 1459]. 

58. Tolentino v. Paraiso, 34 Phil- 
ippine 609. 

59. Hamilton Mach. Tool Co. v. 
Mechanics’ Mach. Co., 179 Ill. A. 145; 
Weaver v. Barden, 49 N. Y. 286 [rev 
3 Lans. 338]; Brown v. Perera, 176 
NYS 215. 

60. Southern Pac. Co. v. Bank of 
America, 23 F. (2d) 939; Linic v. Nut- 
ting, 140 App. Div. 265, 125 NYS 93. 

[a] Owner of merchandise can- 
not be deprived of title except by con- 
sent or the existence of facts estop- 
ping him from asserting title. South- 
ern Pac. Co. v. Bank of America, 23 
1s (CAC) BRE , 

{b] "Title to stock cannot be divest- 
ed except by the voluntary act or con- 
sent of the stockholder, or by some act 
which would be effectual to give title 
as against him to other movable prop- 
erty and choses in action. Weaver v. 
Barden, 49 N. Y. 286 [rev 3 Lans. 338]. 

61. Serat v. Utica, etc., R. Co., 102 
N. Y. 681 mem, 6 NE 795 mem. 

62. Ball v. Liney, 48 N. Y. 6,8 AmR 
511 [rev 44 Barb. 505]. 


63. Brach v. Isola, 48 Colo. 134, 109 
P 748. See also Sales [385 Cyc 278, 
3591. 

ex Amols v. Bernstein, 214 App. 


Div. 469, 212 NYS 518. See also Sales 
[35 Cyc 340, 361, 362]. 

Status of bona fide purchasers see 
Sales [35 Cyc 345 et seq]. 

65. U. S—wright v. Southern Ex- 
press Co., 80 Fed. 85. 

Ala.—Hendrix v. State, 50 Ala. 148. 

Ark.—Carden v. Swagger, 238 SW 
31; Russell v. Brooks, 92 Ark. 509, 122 
Sw 649. y 

Conn.—Heminway v. Heminway, 58 
Conn. 443, 19 A 766. 

Tda.—State vy. Dixon, 7 Ida. 518, 63 


P 801. , 
Tll.—Mills v. Wooters, 59 Ill. 234. 
Ind.—Andre vy. Johnson, 6 Blackf. 


375. 
Ky.—Bobb v. Bosworth, Litt. Sel. 


Cas. 81, 12 AmD 273. 
Me.—Wheelden v. Lowell, 50 Me. 


499. 
[50 C. J.—50] 


Mass.—Com. v. Donahue, 148 Mass. 
oe 20 NE 171, 12 AmSR 591, 2 LRA 


Mich.—Miller v. Sadowsky, 138 
Mich. 502, 101 NW 621. 

Minn.—Watson v. Rinderknecht, 82 
Minn. 235, 84 NW 798. 

Mo.—State v. Dooley, 121 Mo. 591, 
26 SW 558. 

Nebr.—Barr v. Post, 56 Nebr. 698, 77 
NW 123. 

N. H.—Sterling v. Warden, 51 N. H. 
217, 12 AmR 80. 

N. Y.—Lightfoot v. Davis, 198 N. Y. 
261, 91 NE 582, 1389 AmSR 817, 29 LRA 
NS 119, 19 AnnCas 747. 

N. C.—State v. Scott, 142 N. C. 582, 
35 SE 69, 9 LRANS 1148. 

Pa.—Chambers v. Bedell, 2 Watts & 
S: 225, .37 AmD 508. 

R. I.—Kirby v. Foster, 17 R. I. 437, 
220AS Ta Ti VAN ERRAN 3 172 

S. C.—Davis v. Whitridge, 33 S. C. 

Taenzer, 


1232. 

Tenn.—Godwin _ v. 122 
Tenn. 101, 119 SW 11338. 

Tex.—Cox v. State, (Cr.) 34 SW 754. 

Vt.—Burnham y. Jenness, 54 Vt. 272. 

Wis.—Barnes v. Martin, 15 Wis. 240, 
82 AmD 670. 

Eng.—Blades v. Higgs, 10 C. B. N. 
S. 713, 100 ECL 718, 142 Reprint 634. 
‘i, B.—Graham v. Green, 10 N. B. 

30. 


N. S.—Shand v. Power, 45 N. S. 97, 
9 HastLR 342. 

See also Assault and Battery §§ 54, 
250; Torts [38 Cyc 520]; Trespass [38 
Cye 1057]. 

[a] A thief (1) can acquire no 
title to stolen property. Lightfoot v. 
Davis, 198 N. Y. 261, 91 NE 582, 139 
AmSR 817, 29 LRANS 119, 19 AnnCas 
747. (2) Title to personal property 
cannot be acquired through theft or 
robbery. Carden v. Swagger, (Ark.) 
Ht el 81. See also Sales [35 Cyc 
362]. 

[b] Owner of timber stolen does 
not. lose his title thereto because of 
the felonious taking. Godwin v. Taen- 
ger, 122 Tenn. 101, 119 SW 113838. 

66. Ala.—Hendrix v. State, 50 Ala. 
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Ark.—Russell vy. Brooks, 92 Ark. 
509, 122 SW 649. : 

Conn.—Baldwin v. Hayden, 6 Conn. 
453. 

Ill.— Winter v. Atkinson, 92 Ill. A. 
162. 

N. H.—State v. Elliot, 11 N. H. 540. 

N. C.—Singer Mfg. Co. v. Summers, 
143 N. C. 102, 55 SE 522. 


Tenn.—Anderson v. State. 2 Centr 
AD )t ilsse)s 

[a] Thus one whose property has 
been obtained from him by actionable 
fraud may follow and recover it from 
the wrongdoer, or from anyone to 
whom the property has been trans- 
ferred otherwise than in good faith 
and for valuable consideration, so long 
as the owner can identify or trace it, 
and the principal is applicable not 
only to specific property, but to money 
and choses in action and their pro- 
ceeds. Singer Mfg. Co. v. Summers, 
143 N. C. 102, 55 SE 522. 


1895] See Replevin [34 Cye 1385, 
6gai See Trover and Conversion [38 


Cyc 2020, 2041]. 


69. Moore v. Metropolitan Nat. 
Bank, 55 N. Y. 41, 14 AmR 173. See 
also Sales [35 Cyc 340]. 

70. See Evidence §§ 13-24. 

71. English-Ott Lumber Co. 


Waddle, 147 Va. 342, 135 SE 886. 
72. Kale v. Humphrey, 67 Okl. 197, 
170 P 223. 
73. Langston v, Cothran, 78 S. C. 
23, 58 SE 956. 


74 Carter v. Walker, 186 Ala. 140, 
65 S 170. 

75. Roy v. Duff, 170 Iowa 319, 152 
NW 606. 

76. See Evidence § 29. 

77. War Fork Land Co. v. Spivey, 


162 Ky. 600, 172 SW 1042. 

78. Presumption of continuance of 
ownership or title see Evidence § 29. 

79. South Carolina Univ. v. Colum- 
bia, 108 S. C. 244, 93 SE 934. 

[a] In action to recover lands, the 
state may rest on that presumption 
until defendant proves a divestment 
of her title. South Carolina Univ. v. 
Columbia, 108 S. C. 244, 93 SE 934, 


80. Carter v. Walker, 186 Ala. 140, 
65 S 170. 
fa] Thus, where land in contro- 


versy is but a small tract or strip 
within, or adjacent to, an old and pop- 
ulous community, the land itself and 
the adjacent land being occupied or 
in use, such facts are sufficient prima 
facie to show that the title to the strip 
has passed out of the government. 
Carter vy. Walker, 186 Ala. 140, 65 S 
170. 

81. Nowsky v. Siedlecki, 83 Conn. 
109, 75 A 135. 

82. Kale v. Humphrey, 67 Okl. 197, 
iO Pa 223. 

83. Massie v. Hutcheson, (Tex. Civ. 
A.) 296 SW 939. 
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eral warranty deed holds the original grant;** and 
a warranty deed, or a deed of conveyance acknowl- 
edged and recorded, raises a presumption that the 
grantor had sufficient seizin to enable him to con- 
vey,®°® operates to vest the legal seizin in the gran- 
tee,*° and is prima facie evidence of title,*? and the 
same rule applies to a mortgage in the usual form;*® 
but a quitclaim deed of a right, title, and interest in 
land is not prima facie evidence of title.8® In the 
absence of evidence to the contrary, it is to be pre- 
sumed that a grantee went into possession in pur- 
suance of his deed;®° but the mere fact that a per- 
son occupied land, there being no evidence that his 
occupation was under any claim of title, creates no 
presumption that her occupation was under any par- 
ticular deed.®! In the absence of! evidence to the 
contrary, it will be presumed that a landlord who 
mortgages growing crops has title to them.®? The 
person having title, the right of possession, and pos- 
session is presumed to hold by title and by right of 
possession.®* So, in the absence of any explanation 
or contradictory evidence, the legal title of choses in 
action must be deemed to be in the person to whom 
they are payable and by whom alone they can be en- 
forced.°* The ownership of a business enterprise, 
for the purpose of establishing a prima facie case in 
an action for personal injuries, is made by the intro- 
duction of evidence as to the signs employed, the tax 
schedules made, and other circumstances tending to 
show the exercise of control and ownership.®® There 
is a presumption that the soil of a right of way be- 
tween two properties belongs to the owners of the 
property,®*® and this presumption is not affected by 
the fact that the way leads to a third close, and is 
used only by the owner thereof.®* 

Ownership presumed from possession. Possession 
of property real or personal raises the presumption 
of ownership, constituting prima facie evidence of ti- 
tle and ownership®® that is good against anyone but 
the brue owner,®® or one who can show a prior pos- 
session,? or as against all the world for every purpose 
until a superior title is shown,” or unless the owner- 
ship is conceded to be in some one else.* The pre- 
sumption of ownership arising from possession is a 
rebuttable one,* and even a statutory presumption® 
is not conclusive. Presumptions concerning title 
are never allowable against ascertained and estab- 

84. West v. Rawden, 


the contrary. 
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Gunn v. Parsons, 213 


Ala. 217, 104 S 390; Williams v. Lyon, 


lished facts.?. So, where the title of the seller of per-- 


sonal property was referable to a will, his posses- 
sion of it was no evidence that he owned it. If the 
custody and possession of property is shown to be 
equally consistent with an outstanding ownership in 
a third person, no presumption of ownership arises 
solely from possession.® The possession of land on 
which a railroad switch is located is not evidence of 
a railroad’s ownership of adjoining land not in its 
possession.'® And the fact that a railroad company 
entered into possession of terminal property, the 
title to which was in another, and made improve- 
ments thereon, does not tend to prove ownership of 
the property in fee by the company in favor of its 
bondholders without proof of a contract for the 
transfer of the title, and where the possession is as 
readily attributable to a lease or license.!1 

Ownership of buildings. Buildings, where nothing 
is shown to the contrary, are presumed to be held 
by the fee simple owner of the land by the same ti- 
tle as the land on which they are situated.12, Where 
ownership and possession of a building located on 
the land of another are shown, it will not be pre- 
sumed that the building was so located without au- 
thority.?% , 

Assessment for taxation. The ownership of prop- 
erty will be presumed to be in the person in whose 
name it is assessed for taxation,!* or, in the case of 
his death, in his heirs at law;!5 and assessment 
books and tax receipts may be the basis of inference 
that the property was owned by the person in whose 
name it was assessed,'® although the fact that a per- 
son is in possession of land and is paying taxes does 
not of itself vest him with title, or justify an infer- 
ence of title.1? 

[§ 66] C. Admissibility. Any competent evidence 
may be introduced to establish the fact of owner- 
ship and the right of possession of personal proper- 
ty.18 And ownership of personalty may be estab- 
lished by proof of acts of ownership as well as by 
direct testimony.?® When the sufficiency of a real 
estate title is in question in a court of law, that 
court may receive and consider evidence that the 
title is vulnerable in equity.?° The rule against es- 
tablishing agency by declarations of the agent?! does 
not make inadmissible declarations of a sheep herder 
in possession of sheep as to the ownership of the 


6. Benson vy. Johnson, 85 Or. 677, 
165 P 1001, 167 P 1014. 


[§§ 65-66 


33 Okl. 399, 
130 P 1160. 

85. Thurston v. McMillan, 108 Me. 
67, 78 A 1122. 

86. Thurston v. McMillan, supra. 

87. Thurston v. McMillan, supra. 

88. Thurston v. McMillan, supra. 

89. Thurston vy. McMillan, supra. 

; 90. Newton v. Evers, 143 App. Div. 

673, 128 NYS 327 [rev 68 Misc. 354, 123 
NYS 1009]. 

91. McCleery v. Lewis, 104 Me. 33, 
70 A 540, 19 LRANS 438. 

92. John Hancock Mut. L. Ins. Co. 
v. Watson, 200 Ill. A. 315. 

93. Spencer vy. Bouchard, 123 Me. 
15, 121 A 164. 

94. Lowery v. Erskine, 113 N. Y. 
52, 20 NE 588. 

95. North American Restaurant, 
etc. v. McElligott, 129 Ill. A. 498 [aff 
227 Ill. 317, 81 NE 388]. 

96. Auburn, etc., Electric R. Co. v. 
Hoadley, 119 Misc. 94, 195 NYS 517 
[aff 206 App. Div. 653 mem, 198 NYS 
899 mem]. 

97. Auburn, etc., Electric R. Co. v. 
Hoadley, supra. 

98. See Evidence §§ 65, 66. 

[a] Timber.—The owner of land is 
presumed to be the owner of timber 
thereon, in the absence of evidence to 


181 Ala. 531, 61 S 299 
Presumption of possession based on 
title see supra § 56; and Evidence § 64. 
99. Ala.—Birmingham Southern R. 
Co. v. Goodwyn, 202 Ala. 599, 81 S 339. 
Cal.—Greene v. Carmichael, 24 Cal, 
A. 27, 140 P 45. 
Iowa. —Amundson Vv. Standard 


Printing, etc., Co., 140 Iowa 464, 118 
NW 789. 
NY iid teat tess v. Woodin, 74 Me. 

Mo.—Bush v. Stumpe, 222 SW 1006; 
Hunter v. Weil, 222 SW 472. 

N. Y.—New York v. Carleton, 113 
N. Y. 284, 21 NE 55: 

O we AS 
506. 

Tex.—Bullard v. Oatman, (Civ. A.) 
271 SW 422. 

Wash.—Merinella vy. Swartz, 123 
Wash. 521, 212 Pe1052. 

1. New York v. Carleton, 113 N. Y. 
284, 21 NE 555. 

2. Chism v. Majors, 92 Okl. 45, 217 
P 465. 

3. Duncan v. Gage, (Mo. A.) 250 
SW 647. . 
4 See Evidence § 65. 
5. See statutory provisions. 


Ts Hopkins v. Heywood, 86 Vt. 486, 
86 A 305, 49 LRANS 710. 

8. Hopkins v. Heywood, supra. 

9. Lawrence v. Long Beach Pleas- 
ure Pier Co., 44 Cal. A. 410, 186 P 606. 

10. Cleveland, etc ike Coney... Beck. 
84 Ind. A. 380, 139 NE 705. 

11. Hook v. Mercantile Trust Co., 
89 Fed. 410, 32 CCA 238. 

12. Lycoming F. Ins. Co. v. Haven, 
95 U. S. 242, 24 L. ed. 478. See aiso 
Wvidence § 66. 

. Jones v. Great Northern R. Co., 
at Minn. 56, 110 NW 260, 9 LRANS 


14. Wild v. Cahill, 95 N. J. L. 557, 
LL3 A. 25%, 
15. Wild v. Cahill,"supra. 


16. Sallada v. Mock, ache a. aie. 
114 A 652. 

17. Little v. Thropp, 245 Pa, 539, 
91 A 924, 


18. Trujillo v. Tucker, 24 N. M. 
339, 171 P 788. 

19, Laporte v. Henry, 41 Ind. A. 
Uso NPE ODD, 

20. Wisler v. Halperin, 89 N. J. L. 
278. 98 A 245 [rev 85 N. J. L. 139, 88 
A 831]. 

Zl. See Agency § 692. 


Yor later cases, developmerts and changes in the law see cumulative Annotations, same title, page and note number, 
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sheep,” since the admissibility is based upon the 
presumption of ownership arising from possession? 
and is wholly independent of the existence of agen- 
cy.2* Under the rules governing the admissibility 
of evidence generally,?®> various matters have been 
held to be competent?® or admissible,??7 or incompe- 
tent?® or inadmissible?® upon the issue of ownership 
or title. 

[§ 67] D. Weight and Sufficiency.*° Record title 
to land is the highest evidence of ownership,?! and 
is not lightly to be overthrown,?? while mere posses- 
sion alone is the lowest evidence of ownership.?? Ti- 
tle to land can be proved only by showing a record 
title** from the commonwealth®® or by open, notori- 
ous, adverse, continuous, and peaceable possession 
for the statutory period.** Where the title relied on 
is a record title, the proper proof of title is by rec- 
ord;** but adverse possession is sufficient to sup- 
port a fee title,?® and when sustained by proofs col- 
lateral to, or in defiance of, the record title, is 
potent to overcome a record title.*® Parol evidence 
to justify a transfer of title to real estate must estab- 
lish the facts so convincingly as to leave no reason- 
able doubt in the mind of the court.*® Interveners, 
resisting an assertion of lien and privilege on prop- 
erty, need establish ownership only with a reason- 
able degree of certainty.41. Where ownership of per- 
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sonalty is undisputed, slight evidence will establish 
it;*? and where a defendant permits a cause to be 
tried on the assumption that he was the owner of an 
instrumentality by which plaintiff was injured, slight 
evidence of ownership will support a verdict for 
plaintiff.4® That a person who made application for 
the registration of an automobile is found using an 
automobile which bears the number issued therefor, 
constitutes substantial evidence, in a suit for per- 


‘sonal injuries due to operation of the automobile, 


that the person who made the application is the 
owner thereof.44 When title to a chattel must rest 
in one of two persons, evidence which determines the 
title as between them will determine it as between 
one of them and a stranger to the title, who asserts 
it to be in the other.4® Where testimony is intro- 
duced to control the presumption of title from pos- 
session,*® the whole evidence should be considered to- 
gether in determining the true title,47 and posses- 
sion, with the exercise of the usual rights of an own- 
er, is not to be disregarded.*® Under the rules gov- 
erning the weight and sufficiency of evidence gener- 
ally,*® evidence in various cases has been held suf- 
ficient to make the question of ownership or title 


_one for the jury;®° or sufficient®! or insufficient®? to 


overcome the presumption of ownership or title 
arising from possession;°* or insufficient®* to over- 


22. Tracy v. Juanto, 103 Or. 416, | v. Fitzgerald, (Tex. Civ. A.) 176 SW 34. Muse v. Payne, 144 Ky. 30, 137 
205 P 822. 891. (11) Property books, to show | SW 788. 

23. See supra § 65. claim of right by defendants to prop- 35. Muse v. Payne, supra. 

24. Tracy v. Juanto, 103 Or. 416,| erty charged to them for taxation. 36. Muse v. Payne, supra. And see 
205 P 822. ] National Valley Bank y. Houston, 66] Adverse Possession 2 C. J. p 37. 

25. See Evidence §§ 89-1729. W. Va. 336, 66 SE 465. (12) The fail- 37. Hoyt v. Rothe, 95 Wash. 369, 

26. See cases infra this note. ure of one claiming to own lumber to|163 P 925. 

[a] Held competent.—(1) Legal ti-| return an inventory thereof to the 38. Hoyt v. Rothe, supra. 
tle is competent evidence of owner-| listers for taxation in the town where 39. Hoyt v. Rothe, supra. And see 


ship. Burkett yv. Internal Revenue 
Comr., 31 F. (2d) 667. (2) Inan action 
for the death of a woman killed by an 
automobile, evidence that the car was 
insured in the name of one of the two 
defendants is competent to show own- 
ership by that defendant. McGovern 
v. Oliver, 177 App. Div. 167, 163 NYS 


275. 
See cases infra this note. 

[a] Held admissible.—(1) Assump- 
tion of possession and proprietorship 
of property by promoter of a corpora- 
tion claiming individual ownership. 
Fairbanks-Morse Co. v. Coulson Stock 
Food Co., 151 Mo. A. 260, 131 SW 894. 
(2) Assessment lists of personal prop- 
erty. Indiana Union Tract. Co. v. 
Benadum, 42 Ind. A. 121, 83 NE 261. 
(3) Assessments and the payment of 
taxes. Schweitzer v. Williams, 43 Pa. 
Super. 202. (4) Assessment sheets, 
showing that a note had not been list- 
ed by the payee, on the question of 
the ownership of the note. Myers v. 
Manlove, 53 Ind. A. 327, 101 NE 661. 
(5) Evidence as to whom property was 
assessed. Cosgrove v. Franklin, 35 R. 
L. 527,,87_A 544. (6) Tax receipts. 
Langston v. Cothran, 78 S. C. 23, 58 
SE 956. (7) Evidence that a certain 
man had offered to mortgage a piano 
and to sell it, for the purpose of dis- 
proving the claim of ownership of the 
piano in a third party. Wade v. Sum- 
ner, 30 Okl. 784, 120 P1011. (8) Evi- 
dence that defendant and deceased 
husband jointly mortgaged a filly toa 
bank, to establish defendant’s owner- 
ship, in connection with other evi- 
dence that thereafter defendant alone, 
in deceased’s presence, executed a sec- 
ond mortgage on the filly to secure 
money for decedent’s use. Bailey v. 
Bailey, 139 Mo. A. 176, 122 SW 1099. 
(9) Evidence that plaintiff purchased 
the property and evidence of its lo- 
eation and of the possession and con- 
tinued possession and right to posses- 
sion thereof. McMahon vy. Cooper, 23 
Ida. 413, 130 P 456. (10) Letterhead 
of defendant with picture of a build- 
ing and the words “Our Brass Found- 
ry and Machine Shops,” on the ques- 
tion of defendant’s ownership or con- 
trol of the building. Texas Mfg. Co. 


situated, to show that he did not own 
the property. MearS v. Daniels, 84 Vt. 
GU TSU ALT. 

28. See cases infra this note. 

[a] Held incompetent.—(1) In a 
will contest, testimony of witnesses 
that a son of testator was the pur- 
chaser and reputed owner of real es- 
tate described in the will, reciting that 
the same had been advanced to the 
son, is incompetent. Kell v. Ross, 
(Tex. Civ. A.) 175 SW 752. (2) Evi- 
dence that plaintiff was offered a cer- 
tain sum for his alleged interest in an 
estate is incompetent to prove the fact 
of such interest. Hurt v. Barnes, 140 
Ga. 743, 79 SE 775. 

29. See cases infra this note. 

[a] Held inadmissible.—(1) Evi- 
dence that a stranger to the suit had 
insured grain destroyed by fire in his 
name and collected insurance thereon 
is inadmissible where it appears that 
this was done without plaintiff's 
knowledge or consent. Huffman v. 
Bosworth, 25 N. D. 22, 140 NW 672. 
(2) Assessors’ books or plats are in- 
admissible as evidence of title or 
ownership of the land assessed. _ Sei- 
bel-Suessdorf Copper, etc., Mfg. Co. v. 
Manufacturers’ R. Co., 230 Mo. 59, 130 
SW 288. (3) Listings of property and 
the payment of taxes thereon are not 
admissible to prove title in the person 
so listing of attached goods. Cook v. 
Milliman, 198 Iowa 1081, 198 NW 42. 
(4) Tracings made of assessment plats 
for a particular year indicating plain- 
tiff’s ownership of certain property in 
question on June 1 of that year are 
inadmissible to show ownership of 
such property in the succeeding year. 
Seibel-Suessdorf Copper, etc., Mfg. Co. 
v. Manufacturers’ R. Co., supra. (5) 
Where the interest of a grantor, by 
possession or otherwise, of the land 
covered by his deed, does not appear, 
the deed is not evidence of title. Blon- 
din v. Brooks, 83 Vt. 472, 76 A 184. 

30. As to ownership generally see 
Evidence § 1804. 

31. Philbin v. Carr, 75 Ind. A. 560, 
129 NE 19, 706. 

32. Philbin v. Carr, supra. 

33. Philbin v. Carr, supra. 


Adverse Possession 2 C. J. p 37. 

40. Patterson v. Patterson, 251 Ill. 
153, 95 NE 1051; Ryder v. Ryder, 244 
Tll. 297, 91 NE 451. 

41. Boylan’s Detective Agency, etc., 
ponee v. Brown, 157 La. 325, 102 S 


42. Laporte v. Henry, 41 Ind. A. 
197, 83.NE 655. 

43. Freeman v. Missouri, etc., Tel. 
Co., 160 Mo. A. 271, 142 SW 733. 

44. Ferguson v. Reynolds, 52 Utah 
583, 176 P 267. 

45. Gray v. Puget Sound Nav. Co., 
118 “Wash. 376, 203 P 975. 

46. See supra § 65. 

47. United Shoe Mach, Co. v. Bres- 
nahan Shoe Mach. Co., 197 Mass. 206, 
83 NE 412. 

United Shoe Mach. Co. v. Bres- 
nahan Shoe Mach. Co., supra. 


49. See Evidence §§ 1730-1806. 
50. See infra this note. 
[a] Held sufficient to make case 


for jury.—Possession of land is suffi- 
cient evidence of ownership to make 
the question of title one for the jury. 
Pittsburgh, etc., R. Co. v. Wilson, 46 
Ind. A. 444, 91 NE 725. 

51. See cases infra this note. 

[a] Evidence held sufficient to 
overcome presumption.—Bradley  v. 
Bradley, 185 Iowa 1272, 171 NW 729; 
Jackson v. Jetter, 160 Iowa 571, 142 
NW 431; Richards v. Wells Fargo Ex- 
press"Co,,. 215 N.Y. 351, LO9N 4827 
Miller v. Ungerer, 188 App. Div. 655, 
176 NYS 850. 


52. See cases infra this note. 
[a} Evidence held insufficient to 
overcome presumption.—Hare Vv. 


Young, 26 Ida. 691, 146 P 107; Marken 
v. Jacobs, 86 Wash. 504, 150 P 1161. 


53. See supra § 65. 
54. See infra this note. 
[a] Evidence held insufficient to 


overcome presumpticn.—In claim and 
delivery to obtain possession of an 
automobile, the mere fact that third 
persons were in possession and seeme@ 
to have control of the car is insuffi- 
cient to overcome a presumption of 
continuity of possession in defendant, 
who was shown to have been in pos- 
session of the car. Studebaker Bros. 
Co. v, Witcher, 44 Nev. 442, 195 P 334. 
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come the presumption of continuity of possession ;°* 
or sufficient®® to support a finding or verdict upon 
the issue of ownership or title; or sufficient?’ or in- 


*PROPERTY PER INDUSTRIAM.! 
PROPERTY PROPTER PRIVILEGIUM.? 
PROPERTY RATIONE IMPOTENTI&.? 


PROPERTY RATIONE PRIVILEGII. The right: 


which, by a peculiar franchise anciently granted by 
the crown by virtue of its prerogative, one man had 
of killing and taking animals fere nature on the 
land of another.* 

PROPERTY RATIONE SOLL.5 

PROPERTY RIGHT.* 

PROPERTY TAX.’ 

PROPERTY TORT.® 

PROPIEDAD. ‘The right to enjoy and dispose 
freely of one’s things in so far as the laws do not pro- 
hibit it.® 

PROPIEDADES. In Mexican law a word meaning 
property of all kinds—real, personal, and mixed.*° 

PROPINQUIOR EXCLUDIT PROPINQUUM; 


PROPINQUUS REMOTUM; ET REMOTUS RE- 


MOTIOREM.?1 

PROPINQUITY.?? 

PROPIO.!* In a Mexican pueblo under Spanish 
rule, generally the lots fronting on the plaza, and 
rented for stores, shops, etc., the rents of which were 
for the use of the pueblo.*4 

Propios. The common lands of the pueblos;1® 
municipal lands, from which revenues are derived to 


PROPERTY—PROPORTION 


sufficient®® to establish ownership or title; or in- 
sufficient®® to prove a lack of ownership or title. 


defray the expenses of the municipal administra- 
tion.1° 

Propios del lugar. 
eality.*? * 

PROPONENT. Generally speaking, a “proponent” 
is one who propounds a will for probate.t§ 

PROPORTION.*® [§ 1] A. AsaNoun. The por- 
tion one receives when a whole is distributed by a 
rule or principle;?®° an equal or just share;?! a 
just or proper share;?? in general, a portion;?* a 
share;?* a lot.2° The word is appropriately and 
generally employed to indicate one’s share or por- 
tion when the whole of a thing is distributed accord- 
ing to value, as when it is arranged and divided with 
relation to magnitude or quantity.2® In another 
sense, the relation of one part to another or to the 
whole with respect to magnitude;?7 the relation of 
one thing to another in respect of size, quantity, or 
magnitude of corresponding parts;?® the relation of 
one portion to another, or to the whole, or of one 
thing to another, as respects magnitude, quantity, 
or degree.?® Thus the word may imply a relative 
comparison of integral parts forming a homogeneous 
whole.*° In an instrument of writing “proportions” 
may be employed as showing that the figures given 
merely express a ratio,?! and not absolute quan- 
tities.°? 


The common lands of the lo- 


55. See Evidence § 29. 6. See Right of Property [34 Cyc} School, ete., Land Comrs., 34 Wis. 

56. See cases infra this note. 1766]. See also Property ante; Con-| 162, 167}. 

[a] Evidence held sufficient to sup-| stitutional Law §§ 495-557. [b] “Mathematicians define ‘pro- 
port verdict or finding.—Keith Lum-. 7 See Internal Revenue 33 C. portion’ as a quality of ratio.” 


ber Co. v. Texas Houston Oil Co., 257 
Fed. 1, 168 CCA 213 [certiorari den 
250 U. S. 666 mem, 40 SCt 13 mem, 63 
L. ed. 1197 mem]; Lyons v. Paragould 
First Nat. Bank, 101 Ark. 368, 142 SW 
856; Mathews v. Livington, 86 Conn. 
263, 85 A 529, AnnCas1914A 195; Hare 
v. Young, 26 Ida. 682, 146 P 104; Wald 
v. Auto Salvage, etc., Co., 190 Iowa 11, 
179 NW 856; Fuhrman v. Fuhrman, 
115 Md. 436, 80 A 1082; Saginaw Sub- 
urban R. Co. v. Connelly, 146 Mich. 
395, 109 NW 677; Dallam County v. 
S. H. Supply Co., (Tex. Civ. A.) 176 
SW 798. 

57. See cases infra this note. 

[a] Evidence held sufficient to 
prove title-—Fritz v. Mills, 48 Cal. A. 
328, 192 P 92; Current v. Enright, 159. 
Tll. A. 260; Charleston v. Newman, 130 
Tll. A. 6; Illinois Cent. R. Co. v. Nel- 
son, (Ky.) 127 SW 520; McMurry v. 
Prairie Oil, etc., Co., 159 Mo. A. 623, 
141 SW 468; Missouri, etc., R. Co. v. 
Green, 44 Tex. Civ. A. 247, 99 SW 573. 

58. See cases infra this note. 

[a]. Evidence held insufficient to 
prove title-——Melrose vy. Cooley, 50 Cal. 
A. 768, 196 P 105; Flanigan v. Nowell, 
151 Ga. 326, 106 SE 548; Godfrey v. 
Dixon Power, etc., Co., 247 Ill. 124, 93 
NE 116; Metropolitan West Side EI. 
R. Co. v. Eschner, 232 Ill. 210, 88 NE 
809; Rogowski v. Picha, 182 Ill. A. 
378; Bayard v. Baldwin Lumber Co., 
157 La. 994, 108 S 290; Porpeglia v. 
Beam, 108 NYS 1072. 

59. See infra this note. 

[a] Evidence held insufficient to 
disprove title-—Webber v. McAvoy, 
117 Me. 326, 104 A 518. 

1. See Animals §§ 8-11. 

2. See Animals § 18. 

3. See Animals § 17. 

; 4. Payne v. Sheets, 75 Vt. 335, 338, 
55 A 656. See Animals § 18 (property 
propter privilegium). 

5. See Animals §§ 12-16. 


*By CHARLES REZNIKOFF 


Js 
p aa et seq; Taxation [37 Cyc 672 et 
seq]. 

Capital stock tax as see Capital 
Stock 9 C. J. p 1280 note 71 [a]. 

8. See Torts [38 Cyc 498 et seq]. 

3.0 °Bosque iw Wi) Se 2097 U.Sa 91, 
28 SCt 501, 504, 52 L. ed. 698, 11 Phil- 
ippine 812, 819 (citing Iscriche Dic- 
cionario, defining the word as used 
in the Spanish text of Treaty of 
Peace with Spain, Dec. 10, 1898 art 8 
[30 St. at L. 1759]). 

Right to practice law see Attorney 
and Client § 11 note 33 [al]. 

10. U. S. v. Santistevan, 1 N. M. 
583, 592. 

11. A maxim meaning ‘He who is 
nearer excludes him who is near; he 
who is near, him who is remote; he 
who is remote, him who is more re- 


mote.” Peloubet Leg. Max. [cit Coke 
Litt. p 10b]. 
12. Of consanguinity to intestate 


see Descent and Distribution § 28. 

13. See Proprios post. 

14. Vernon Irr. Co. v. Los Angeles, 
106 Cal. 237, 247, 39 P 762. 

“Pueblo” see [382 Cyc 1260]. 

15. Tacloban v. Director of Lands, 
17 Philippine 426, 433 [quot Recom- 
pilation of Laws of Indies]. 
gaa Hart) ve, Burnett; bo ©alenbsid: 

17. Catbalogan v. Director of 
Lands, 17 Philippine 216, 221 [quot 
Recompilation of Laws of Indies]. 

18. In re Jones, 130 Iowa 177, 106 
NW 610, 612. See Wills [40 Cye 1229 
text and note 9]. 

19. “Proportional” post. 

“Proportionate” post. 

20. Webster New Int. D. [quot 
State v. Lancaster County, 110 Nebr. 
635, 194 NW 807, 808]. 

[a] Similar definition.—‘The por- 
tion which falls to one’s lot when a 
whole is distributed by a rule or prin- 
ciple.’ Webster D. [quot State v. 


Glucksman v. New York Bd. of Edu- 
cation, 164 NYS 351, 360. 

[ec] “Pro rata” synonymous.—Ha- 
ger v. McDonald, 65 Fed. 200, 202. 
“Pro rata” post. 

21. Webster D. [quot State v. 
nee etc., Land Comrs., 34 Wis. 162, 

22. Century D. [quot State v. Lan- 
caster County, 110 Nebr. 635, 194 NW 
807, 808). 

[a] In a devise to several persons 
“after paying their . - proportion 
of [my] debts, equally between 
them,” they ‘‘should pay according to 
the value and amount devised te each 
respectively.” Heyward v. Glover, 7 
Si Cs EQ roo bs oo se 

23. Century D. [quot State v. Lan- 
caster County, 110 Nebr. 635, 194 NW 
807, 808]. 

24. Webster New Int. D. [quot 
State v. Lancaster County, supra]. 

{a] In statute providing for pay- 
ment of a “proportion” of the cost 
of an improvement, the word means 
“share; part, or portion.” “Stately. 
Lancaster County, 110 Nebr. 635, 194 
NW 807, 809. 


25. Webster D. [quot State v. 
reas etc., Land Comrs., 34 Wis. 162, 
26. State v. School, etc, Land 


Comrs., supra. 

27. Century D. [quot State v. Lan- 
caster County, 110 Nebr. 635, 194 NW 
807, 808]. 

28. Century D. [quot State v. Lan- 
caster County, supra]. 

29. Webster New Int. D. [quot 
State v. Lancaster County, supra]. 

30. Hammaker v. Schleigh, (Md.) 
147 A 790, 795. 

31. Mathieson Alkali Works v. Vir- 
ginia Banner Coal Corp., 147 Va. 125, 
136-SE 673, 680. 

“Ratio” see [33 Cyc 1534]. 

32. Mathieson Alkali Works vy. 


(Property Per Industriam—Prostitute inclusive), 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PROPORTION--PROPOSE 


Phrases: “Equal proportions,”?* “his propor- 
tion,”** “in proportion that such property may be 
respectively benefited,’?*® “in proportion to,”?° “in 
proportion to his ownership and interest in the prop- 
erty abutting and proximate to said ... 
street,”*" “in yearly proportions,”** “relative pro- 
portions.”?® 

{§ 2] B. As a.Verb. To adjust in a suitable pro- 
portion or relation, as one thing or one part to an- 
other.*° 

PROPORTIONAL.*! Having the same or con- 
stant rate;*? ratable;+® having a constant ratio;44 
adjusted according to a due relation;#® adjusted to 
a due comparative relation;** suitably related; put 
in a suitable degree.*? 

Phrases: “Proportional part of the surplus,’’4§ 
“proportional rate,”4° “proportional share,”®° “pro- 
portional system,”®! “proportional tariffs.” >? 

PROPORTIONALLY. Ratably.®? 

PROPORTIONATE.*®* Adjusted properly as to 
relative magnitude;*° adjusted to something else ac- 
cording to a certain rate of comparative relation ;°° 
to cause to be put in suitable relation;®? amount; 
degree.°® 

Proportionate measurement. In surveying, a meas- 
urement having the same ratio to that recorded in 
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the original field notes, as the length of the chain 
used in the new measurement has to the length of the 
chain used in the original survey, assuming that the 
original measurement was correctly made.°? 

Proportionate rate. One which may be said to be 
based upon a constant ratio; adjusted to a due re- 
lation; adjusted properly as to relative magnitude; 
put in suitable relation; and not one which is ar- 
bitrary, capricious, whimsical, or unreasonable.®° 

Other phrases: “Proportionate amount,’’%! “pro- 
portionate liability,”%? “proportionate share,”®? “pro- 
portionate sum,”°* “shall pay such proportionate 
share of the expense.” 

PROPOSAL.®® An offer,®? as of marriage;*® an 
expression of intention or design;°® an introduction, 
as of a measure in a legislative assembly.7° 


Phrase: “Proposal to sell . . . lottery tick- 
etsae 
PROPOSE.”? A term that is said to have many 


meanings.*° It has been defined as meaning to form 
as a purpose;‘* to form or declare a purpose or 
intention;*® to offer as a plan or scheme;‘® to put 
and hold before one’s mind as a design or determina- 
tion.?7 Phrases: “I propose to settle,’7® “propose 
: . a lottery,”’® “propose to give or to do;”®? 
also, “proposes to practice.” 


Virginia Banner Coal Corp., 147 Va. 

125, 136 SE 673, 680. 

33. See Equal § 1 text and note 89. 

34. In re Hickok, 78 Vt. 259, 62 A 
724, 725, 6 AnnCas 578 (Const. art 9c1 
providing that every member of so- 
ciety is bound to contribute “his pro- 
portion” toward the expense of the 
protection which the state affords 
him, is not contravened by Acts [1896] 
No. 46, taxing collateral inheritances, 
although such estates, not exceeding 
two thousand dollars, are exempted). 

35. Tyler v. St. Louis, 56 Mo. 60, 64 
(as used in a city charter, an assess- 
ment is not to be in excess of the 
actual benefit). L 

36. See In § 8 text and notes 81-83. 

37. Young v. Borzone, 26 Wash. 4, 
21, 66 P 135, 421 (as equivalent to 
“each party thereto to pay only such 
part of the total cost as his front 
footage has to the total frontage im- 
proved in said street’’). 

38. McQueen v. McQueen, 9 U. C. Q. 
B. (Ont.) 536. 

395, -Comeatniv: 103 
Mass. 129, 134. 

40. Webster D. 

{a] ‘“Proportioned to the injury 
resulting from such death.”—In a 
statute giving a right to damages for 
death by wrongful act and providing 
that the damages be “proportioned to 
the injury resulting from such death,” 
the term means in proportion to the 
losses sustained by those entitled to 
sue, and not to the pain and suffer- 
ing caused to deceased by the injury. 
Houston, ete., R. Co. v. Cowser, 57 
Tex. 293, 300. 

41. Equality of: 

Assessments see Constitutional Law 
§§ 891, 892; Municipal Corporations 
§§ 2820, 3098, 3101-3103. ° 

Taxation see Constitutional Law §§ 
881-889; Taxation [37 Cye 729 et 
seq]. 

“Proportion” ante. 

“Proportionate”’ post. 

42. Webster D. [quot Glucksman 
v. New York Bd. 164 
NYS'351; 359]. 

[a] In provision for assessment, 
proportional to the special benefits re- 
ceived. Cheney v. Beverly, 188 Mass. 
81, 74 NE 306, 308 [quot Hall v. Bos- 
ton St. Comrs., 177 Mass. 434, 59 NE 
68]. 

Me Standard D.; Webster New 
Int. D. [both quot Glucksman v. New 
Vork Bd. of Education, 164 NYS 351, 
385941 

44. Century D. [quot Glucksman 
y. New York Bd. of Education, supra]. 


Newburyport, 


of Education, 


45. Webster New. Int. D. [quot 
Glucksman v. New York Bd. of Edu- 
cation, supra]. 

46. Century D. [quot Glucksman 
v. New York Bd. of Education, supra]. 

47. Century D. [quot Glucksman 
v. New York Bd. of Education, supra]. 

48. Firmes v. Mt. Hope Cemetery 
Assoc., 248 N. Y. 152, 161 NE 452, 454. 


49. See Carriers § 624 text and 
note 81. 
ae Bancroft v. Boston, 115 Mass. 
51. State v. Bazille, 97 Minn. 11, 


17, 106 NW 93, 6 LRANS 732,,7 Ann 
Cas 1056 (as applied to taxation). 

52. Rosenbaum Grain Co.: v. Chi- 
eCagio, vette, RCo, J38demMed, 46, “27 “Ca 
collection of freight rates which ap- 
ply upon interstate shipments from 
certain given points to certain other 
given points, when the commodities 
shipped originate beyond the place of 
shipping, or their ultimate destina- 
tion is beyond the point to which the 
proportional rates apply). 

SSL, oman Verio x 4d | US. 7384, 
786, 4 SCt 686, 28 L. ed. 603 [quot 
Merrill v. Jacksonville Nat. Bank, 
173 U. S. 131, 134, 19 SCt 360, 43 L. ed. 
640]. ‘“Ratably” see [33 Cyc 1527]. 

54. “Proportion” ante. 

“Proportional” ante. 


55. Standard D. [quot Glucksman 
v. New York Bd. of Education, 164 
NYS 351]. 


56 Century D. [quot Hochsprung 
v. Stevenson, 82 Mont. 222, 266 P 406, 


409]. 

57. Standard D. [quot Glucksman 
v. New York Bd. of Education, 164 
NYS oodles 

58. Standard D. [quot Glucksman 
v. New York Bd. of Education, su- 
pra]. 

59. Caylor v. Luzadder, 137 Ind. 
319, 323, 36 NE 909, 45 AmSR 183 


[quot General Land Office Rules, In- 
structions of Commissioner, June 2, 
1887]; Christ v. Fent, 16 Okl. 375, 84 
P 1074, 1076. 

69. Glucksman v. New York Bd. 
of Education, 164 NYS 351, 249. See 
State v. Corning State Savings Bank. 
127 Iowa 108, 103 NW 97, 99 (“propor- 
tionate rates’’). 

61. Parnell y. Orient Ins. Co., 126 
S. C. 198, 200, 119 SE 191 (‘an amount 
in proportion to the loss and not pro- 
portionate to the amount of the pol- 


Cyne 

‘2. See Insurance §§ 397-399. 

63. See Contribution 13 C. J. p 820 
et seq. 

64% Quilty v. Connecticut Co., 96 


Conn. 124, 113 A 149. 

65. Union St. R. Co. v. New Bed- — 
ford, 253 Mass. 304, 312, 149 NE 42 
(construing Gen. L. c 161 § 79, ‘‘the 
word ‘proportionate’ in this connec- 
tion means, ‘proportional to the spe- 
cial benefit received’’’). ‘“Proportion- 
al’ ante. 
As element of contract see 
Contracts §§ 53-67. 

Proposals or bids see Counties §§ 
242-247; Municipal Corporations §§ 
2184-2212; Schools and School-Dis- 
tricts [35 Cyc 954 et seq]; States [36 
Cyc 875]; Towns [38 Cyc 637]; Unit- 
ed States [29 Cyc 736]. 

“Propose” post. 

“Proposition” post. 

67. See Offer § 1 text and notes 62- 


64. 

“To make a proposal to” see Offer 
§ 2 text and note 77. 

68. Taylor v. Miller, 113 N. C. 340, 
341,18 SE 504. 


69. Taylor v. Miller, supra. 

70. Taylor v. Miller, supra. 

71. State v. Sykes, 28 Conn. 225, 
228. See Lotteries 38 C. J. p 285 et 
seq. 

72. “Contemplate” compared see 


Contemplate 12 C. J. p 1312 text and 
note 82. 

“Proposal” ante. 

“Proposition” post. 

73. ‘Taylor v. Miller, 113. N. C. 340, 
341, 18 SE 504, 505. 

74 #$j%Hand v. Shaw, 27 App. Div. 
107, 111, SO, NYS UE 

75. Webster D. [quot Taylor v. 
Miller, 113 N. C. 340, 342, 18 SE 504]. 

Hand v. Shaw, 27 App. Div. 
DLT COL INOGS Me 7s 

77. Hand v. Shaw, supra. 

78. Taylor v. Miller, 113 N. C. 340, 
342, 18 SE 504 (same as “I intend or 
mean to settle’). 

Form of acknowledgment as waiv- 
er see Limitations of Actions § 575. 

79. State v. Chin Kee Woy, 147 
Wash. 194, 196, 265 P 460 (where by 
statute to propose a lottery is a fel- 
ony, while to sell lottery tickets is 
only a gross misdemeanor, ‘“‘propose,”’ 
used in defining the felony, ‘“‘means 
something more than either of the 
words ‘sell,’ ‘give,’ furnish’ or ‘trans- 
fer’ lottery tickets, as used in 
defining the misdemeanor’’). 

80. See Offer § 2 text and note 82. 

81. Ex p. Quarrier, 4 W. Va. 210, 
214 (in a statute providing that an 
attorney must take an oath in ‘the 
court in which he proposes to prac- 
tice,”’ ‘‘proposes” is prospective and 
relates ‘to the time of admission and 


190; j[a0%C PF 

Proposed may mean “contemplated and intended,” 
and denote “fixed intention.”°? Phrases: “Any pro- 
posed ordinance,’’®* “notice of ‘proposed change,’ ”** 
“proposed by initiative petition,”’®® “proposed by 
. . . the council,”’* “proposed highway,’’? “pro- 
posed improvement,”’*® “proposed measure,’”’®® “pro- 
posed security.’’° 

PROPOSITIO INDEFINITA QUIPOLLET 
UNIVERSALI.® 

PROPOSITION.®? 
also, an offer to do a thing.®* 
adjective.®® 

PROPOSITUS. In the law of descents,®® the per- 
son proposed (persona proposita); the person from 
whom succession is to be traced or degrees of con- 
sanguinity reckoned.?* 

PRO POSSESSORE HABETUR QUI DOLO IN- 
JURIARE DESIIT POSSIDERE.?® 

PROPOUND. An executor or other person is said 
to “propound” a will or other testamentary paper 
when he takes proceedings for obtaining probate in 
solemn form.°® 

PROPRIETARY.: [§ 1] A. As an Adjective. 
Belonging, or pertaining, to a proprietor ;? belonging 


A single logical sentence;°* 
Sometimes used as an 


PROPOSE—PROPRIETARY : 


to ownership, as proprietary rights;3 considered as 
property;+ owned,® as a proprietary medicine.® 

Proprietary articles. Manufactured articles which 
some persons have an exclusive right to make and 
sell.? 

Proprietary interest. An unusual expression,® sig- 
nifying simply “interest as an owner” or “legal right 
or, title,’”® 

Proprietary medicine.?° 
secret formula. 

Proprietary preparation. A medicinal preparation 
may be proprietary where it is recommended by the 
manufacturer to the public as a proprietary medicine 
or as a remedy for disease, without being made by 
a private formula, or under an exclusive right 
claimed to the making or preparing it, or under a 
patent.+? 

Other phrases: “Proprietary capacity,”’1* “pro- 
prietary club,”!* “proprietary function,”?> “proprie- 
tary governments,”!® “proprietary grant,”17 “pro- 
prietary power,’’!® “proprietary rights,”?® “proprie- 
tary stock,”?° “proprietary trade-mark and patent 
medicines.”?4 ee 


[§ 2] B. As a Noun. 


A medicine which has a 


Proprietor or owner.?? 


the act of admission and qualifica- 
tion’’). : 

82. See Gem Oil Co. v. Callendar, 
70 Okl. 214, 173 P 820. 

[a] “what is proposed is some- 
thing that is held before cne’s mind 
as a design or determination, not as 
an accomplished fact.’’ Hand v. 
Shaw, 27 App. Div. 107, 111, 50 NYS 


117. 
83. See Any § 6 text and note 14. 
84. State v. Glaves, 268 Mo. 100, 


186 SW 685, 687 (as used in certain 
statutes, ‘notice of required change,” 
‘notice of desired change,” and “no- 
tice of ‘proposed change’” are prac- 
tically equivalent). 

85. Colby v. Medford, 85 Or. 485, 
167 P 487, 496. 

86. Colby vy. Medford, supra. 

87. Matter of Trask, 45 Misc. 244, 
246, 92 NYS 156. 

88. State v. Gilliam, 146 Wash. 6, 
262 P1388. See Shreveport Tract: Co. 
vy. Svara, 133 La. 900, 68 S 396, 399 
(€ ‘contemplated improvement” dis- 
tinguished). 

Time with reference to which com- 
pensation is made see Eminent Do- 
main §§ 262-268. 

89. Callaway v. Farmers’ Union 
Co-op. Assoc., (Nebr.) 226 NW 802. 

90. Stoddard v. Prentice, 7 B. C. 
498 (construing Provincial Elections 
Act § 216, “intended security’’). 

91. A maxim meaning ‘An indefi- 
nite proposition is equivalent to a 
general one.” Morgan Leg. Max. [cit 
Wharton Leg. Max.]. 

92. “Proposal” ante. 

“Propose” ante. 

93. Black lL. D. 

94. Black L. D. 

[a] “Proposition is reasonably 
certain when it is supported by the 
strong probabilities.” Peo. v. Field- 
ing, 25 0N. Y..542, 1500, 538) NE 497, 70 
AmSR 495, 46 LRA 641, 14 N. Y. Cr. 
34. 

[b] “Condition” distinguished.— 
“A proposition does not become two- 
fold by annexing to it some condition 
of qualification. The condition is not 
of itself a proposition, but only a 
part of one.” Hubbard v. Woodsum, 
87 Me. 88, 94, 82 A 802. “Condition” 
see 12 C. J. p 398 et seq. 

As element of contract see Con- 
tracts §§ 53-57; in a particular class 
of contract see specific title listed 13 
Cr JI ope ceo. 

95. See infra this note. 

[a] “Proposition fee.’”—Matkin v. 
Supreme Lodge K. H., 82 Tex. 301, 302, 
18 SW 306, 27 AmSR 886 (the fee 
required to be paid to a lodge for en- 


tertaining an application for member- | 469, 474. 
ship). 10. Proprietary medicine: 
96. See Descent and Distribution | Customs Duties § 30 note 50 (medici- 


US Cid eeDN Lo dLet Sed. 

97. Burrill L. D. [cit Blackstone 
Comm. p 224]. 

[a] Term used in Barton v. Wil- 
son, 116 Ark. 400, 172 SW 1032, 1034. 

98. A maxim meaning “He is 
counted a possessor who, by fraud 
or injury, prevents another from pos- 
sessing.” Morgan Leg. Max. [cit 
Wentworth Off. Ex.]. 

99. Black L. D. 

Probate in solemn form see Wills 
[40 Cye 1232]. 

1. “Proprietorship” post. 

2. Webster D. [quot Ferguson v. 
Arthur, 117 U. S. 482, 487, 6 SCt 861, 
29 L. ed. 979; State v. Jewett Market 
Co., (lowa) 228 NW 288, 289; McHen- 
ry v. Royal Neighbors of America, 
211 Mo. A. 230, 236, 242 SW 147; 
Stinchcomb v. Oklahoma City, 81 Okl. 
250;, 198 PRP 508) “510s 9 Hawards  <v. 
Thrash, 26 Okl. 472, 475, 109 P 832, 
138 AmSR 975]; Johnson v. Herold, 
161 Fed. 593, 605. 

[a] Similar definition.— ‘Relating 
to a certain owner or proprietor.” 
Worcester D. [quot Ferguson v. Ar- 
thur, 117 U. S, 482, 487, 6 SCt 861, 29 
L. ed. 979; State v. Jewett Market 
Co., (lowa) 228 NW 288]. 

3. Imperial D. [quot Ferguson v. 
Arthur, 117 U. S. 482; 487, 6 SCt 861, 
29 L. ed. 979]; State v. Jewett Market 
Co., (lowa) 228 NW 288, 289]. 

4 Webster D. fFquot McHenry v. 
Royal Neighbors of America, 211 Mo. 
A. 230, 236, 242 SW 147 (as “consid- 
ered aS property owned’); Stinch- 
comb v. Oklahoma City, 81 Okl. 250, 
198 P 508, 510; Edwards v. Thrash, 
4p eee 472, 475, 109 P 832, 1388 AmSR 

5 

5. Webster D. [quot Stinchcomb 
v. Oklahoma City, 81 Okl. 250, 198 P 
508, 510; Edwards v. Thrash, 26 Okl. 
472, 475, 109 P 832, 1388 AmSR 975]. 

6. Webster D. [quot McHenry v. 
Royal Neighbors of America, 211 Mo. 
A. 230, 236, 242 SW 147 (as “consid- 
ered as property owned’’)]. 

7. Webster D. [quot McHenry -v. 
Royal Neighbors of America, supra]. 

“Proprietary preparation” see infra 
note 12. 

‘ A Cooney v. Sheppard, 23 Ont. A. 
9. Cooney v. Sheppard, supra. 

{a] Term used in: Douglas v. 
Fraser, 17 Man. 439, 449, 7 WestLR 
584 [aff 40 Can. S. C. 384]; Young v. 
Ward, 24 Ont. A. 147, 149 [rev 27 Ont. 
423]; Robertson v. Laroque, 18 Ont. 


nal proprietary preparations). 

Druggists § 4 text and note 18, § 5 
text and note $1, §§ 12, 51. 

Internal Revenue § 122 text and note 
18 (stamp tax on medicinal proprie- 
tary articles), § 134 (medicinal 
preparations as intoxicating). 

Licenses § 78 text and note 77 (sale 
of patent medicine). 

“Patent medicines” see Patent 47 C. 
J. p 1376 text and note 14. 

Physicians and Surgeons § 29 (sale 
and prescription of patent medi- 
cines). 

“Proprietary preparation” 
note 12. 

Trade-Marks, Trade-Names, and Un- 
fair Competition [88 Cyc 682 (pat- 
ent medicines) ]. 

11. See State v. Jewett Market Co., 

Gowa) 228 NW 288, 289. But see 

“proprietary preparation” infra text 

and note 12 
12. Ferguson v. Arthur, 117 U. S. 

482, 487, 6 SCt 861, 29 L. ed. 979 (Rev. 

St. § 2504 Schedule M; Rev. St. § 

3419). But see “proprietary medi- 

cine”? supra text and note 11 
[a] “Proprietary preparations.”’— 

Grommes v. Seeberger, 41 Fed. 32, 33. 
Name of proprietary preparation as 

trade-mark see Trade-Marks, Trade- 

Names, and Unfair Competition [28 

Cyc 740, 835]. 

13. See Municipal Corporations § 

178 text and note 79. 
it See Clubs § 1 text and note 3, 


see infra 


15. See Municipal Corporations § 
178 text and note 79. 

16. Black L. D. [cit 1 Blackstone 
Comm. p 108 (governments granted 
out by the crown to individuals, in the 
nature of feudatory principalities, 
with inferior regalities and subotdi- 
nate powers of legislation such as 
formerly belonged to the owners of 
counties palatine) ]. 

17. See Common Lands § 19 text 
and note 85. 

18. See Municipal Corporations §& 
178 text and note 79. 

19. Stincheomb v. Oklahoma City, 
8T Okl1. 250, 198 P 508, 510% Edwards 


v. Thrash, 26 Okl. 472, 475, 109 P 832 
138 AmSR 975. 

20; “In ine ?Bodman;, [iso 7 93enche 
135, 138 (distinguishing “debenture 
stock’). 
se Johnson vy. Herold, 161 Fed. 

22. Black L. See 


Common 
Lands §§ 19-27. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PROPRIETAS CARINA CAUSAM SEQUITUR—PROPRIETOR 
PROPRIETAS TOTIUS NAVIS 


CAUSAM SEQUITUR.?? 


PROPRIETAS VERBORUM EST SALUS PRO- 


PRIETATUM.?¢ 


PROPRIETATES VERBORUM OBSERVANDA 


SUNT.?> 
PROPRIETOR.?° 


A word said to have a well de- 
fined meaning,?* and, on the other hand, said to be 


CARINZ 


of any necessary strict meaning, 


[50 C.J.] 791 


but of common 


parlance;*® defined as an owner,*® as the proprietor 


right ;°? 


used in different senses;?® neither a:legal term nor 


“Owner” see Property §§ 48-52. 

“Proprietor” post. 

23. A maxim meaning “The prop- 
erty of the whole ship follows the 
condition of the keel.” Burrill L. D. 
feite Dirweeu il, Glil 

[a] Applied in: Perkins v. Pike, 
42 Me. 141, 147, 66 AmD 267 (trans- 
lated as ‘“‘The property in a vessel is 
supposed to follow the keel” [quot 2 
Kent Comm. p 360]); Glover v. Aus- 
tin, 6 Pick. (Mass.) 209, 220; Cour- 
sin’s App., 79 Pa. 220, 329. 

24. A maxim meaning ‘The propri- 
ety of words is the safety of proper- 
ty.” Peloubet Leg. Max. [cit Jenkins 
Cent. p 136]. 

/ 25. A maxim meaning “The pro- 

prieties (i. e. proper meanings) of 

words are to be observed.” Bou- 

vier L. D. [cit Jenkins Cent. p 136]. 
26. Proprietor of: 

Common Lands §§ 19-27. 

Gaming house see Gaming § 170. 

Literary property see Copyright and 
Literary Property §§ 151-153. 

Mine or mineral rights see Mines and 
Minerals § 114 et seq. 

Newspapers § 66. 

Theaters and Shows [38 Cyc 264, 268 
et seq]. 

Trade-mark see Trade-Marks, Trade- 
Names, and Unfair Competition [38 
Cyc 674 et seq]. 

“Proprietorship” post. 

v. Downing, 11 App. 


Lister v. ‘Lobley, 6N. & M. 340, 
36 ECL 641. 

29. Lister v. Lobley, supra. See 
Louisville Planing Mill Co. v. Weir 
Sheet Iron Works, 199 Ky. 361, 365, 
251 SW 176 (“the common under- 
standing of the word is fully 
as comprehensive as the legal defini- 
tion’). 

30. Century D. [quot Birmingham 
R., ete., Co. v. Milbrat, 201 Ala. 368, 
78 S 224, 227]; Worcester D. [quot 
Birmingham R., ete., Co. v. Milbrat, 
supra; Koppel v. Downing, 11 App. 
(D. C.) 938, 103]; Webster D. [quot 
Ferguson v. Arthur, 117 U. S. 482, 487, 
6 SCt 861, 29 L. ed. 979; State v. ‘Jew- 
ett Market Co., (lowa) 228 NW 288]; 
Matha eV. eRONCh, saris LEO, S15 
Davis v. Murphy, 3 Minn. 119, 125. 

{a] “Owner” synonymous.—Allen 
v. Dillingham, 60 Fed. 176, 181, 8 CCA 
544 [cit Abbott L. D., Bouvier L. D., 
Webster D.]; Louisville Planing Mill 
Co. v. Weir Sheet Iron Works, 199 Ky. 
361, 365, 251 SW 176 (“in many in- 
stances’ ”); Baltimore y. Bouldin, 23 
Md. 328, 373; Holland v. Baltimore, 
11 Md. 186, 196, 69 AmD 195; Turner 
v. Cross, 83' Tex. 218, 225, 18 SW .578, 


15 LRA 262 [cit Abbott L. D.; Bou- 
vier L. D.; Webster D.J] (“in many 
instances, if not usually’). “Own- 
er’ see Property §§ 48-52. 

[b] “Owner’ compared. — “ ‘Pro- 


prietor,’ as used in the Act (authoriz- 
ing action against a railway for fail- 
ure to fence), is included within the 
term ‘owner.’” Conway v. Canadian 
Pac. R. Co., 7 Ont. 673, 695 [app dism 
12 Ont. A. 708]. Persons entitled to 
damages for injuries to animals see 
Railroads [33 Cyc 1249]. 

{c] “Owner” distinguished. — As 
used in a statute, ‘ ‘owners’ is de- 
clared by the interpretation clause to 
mean any corporation or person who 
would be enabled to sell and convey 
lands to the company. The word 
‘proprietors’ must have another, and 
we think less extensive meaning, and 
may be construed possessors having 


some right in the land.’ Brown v. 
Grand etrnunks Re Co.5024) Ui (Ci QaB: 
(Ont.) 350, 354. 

{d] “Tenant” compared.—(1) In 
an action on a fire insurance policy, 
the court said: “It is true, as is re- 
marked by the counsel for the defend- 
ants, that the questions, considered 
by themselves, mark the distinction 
between ‘proprietors’ and those to 
whom the buildings are ‘rented,’ and 
that this distinetion accords with the 
proper meaning of the word ‘proprie- 
tors’ as laid down in the dictionaries; 
but it is also true, that in common 
parlance, the person who runs a mill, 
is, amongst us, though but a tenant, 
usually spoken of as the ‘proprietor’ 
of it, to distinguish him from his 
superintendents and work-people.” 
Wilson v. Hampden F. Ins. Co., 4 R. I 
159, 166. (2) Under a statute, au- 
thorizing suit against a railroad for 
failure to fence, ‘proprietor and ten- 
ant do, ex vi termini, mean a person 
having at least a defined and vested 
estate.”” Conway v. Canadian Pacific 
R. Co., 7 Ont. 673, 685. Persons en- 
titled to damages for injuries to an- 
imals see Railroads [83 Cyc 1249]. 
See infra notes 37, 40. 

“Occupier” distinguished see infra 
note 40. 

: “Printer” synonymous see Process § 
11. 

31. Webster D. [quot Koppel v:. 
Downing, 11 App. (@D. C) 93, 103; 
Eldridge v. Finnegar, 25 Okl. 28, 31, 
105 P 334, 28 LRANS 227]. 

32. Worcester D. [quot Birming- 
ham R., etc., Co. v. Milbrat, 201 Ala. 
368, 78 S 224, 227; Koppel v. Downing, 
LicAppecDaC uss na Ose 

33. Bouvier L. D. [quot Louisville 
Planing Mill Co. v. Weir Sheet Iron 
Works, 199 Ky. 361, 364, 251 SW 176]; 
Century D. [quot Birmingham R., etc., 
Co. v. Milbrat, 201 Ala. 368, 78 S 224, 
227]; Webster D. [quot Allen v. Dil- 
lingham, 60 Fed. 176, 181, 8 CCA 544; 
Turner v. Cross, 83 Tex. 218, 225, 18 
SW 578, 15 LRA 262]. 

34. Webster D. [quot Ferguson v. 
Arthur, 117 U. S. 482, 487, 6 SCt 861, 
29 L. ed. 979; Koppel v. Downing, 11 
App. (D. C.) 93, 103; State v. Jewett 
Market Co., (Iowa) 228 NW 288; El- 
dridge v. Finnegar, 25 Okl. 28, 105 P 
334, 28 LRANS 227]; Latham  v. 
Roach, 72 11]. 179, 181; Davis v. Mur- 
phy, 3 Minn. 119. 

[a] In revenue statute, applying 
to stills, a “proprietor” is an owner 
who, whether in personal possession 
or not, has the exclusive right to, and 
the control over, the premises. U. 8. 
v. Van Slyke, 28 F. Cas. No. 16,610, 
8 Biss. 227, 230 

35. Worcester D. [quot Birming- 
ham R., etc., Co. v. Milbrat, 201 Ala. 
368, 78 S 224, 227; Koppel v. Downing, 
LMAppM CDV Gy. 92, 103]. 

“Proprietary” ante. 

36. Birmingham R., etc., Co. v. Mil- 
brat, 201 Ala. 368, 78 S 224, 227. 

37. Birmingham R., etc., Co. v. Mil- 
brat, supra. 

[a] “Proprietor” includes: (i) 
Any person having a legal or equita- 
ble interest in any lands. Rey. St. 
(1908) § 6612 [quot Hendricks v. 
Julesburg, 55 Colo, 59, 132 P 61, 63] 
(filing plats in incorporated towns or 
cities). (2) Defaulting owner, or per- 
son under obligation to pay taxes, un- 
der a statute providing that if any 
sales of tax shall prove invalid the 
purchaser of the land shall be entitled 
to receive from the “proprietor” of 


of a farm or of a mill;*1 a possessor in his own 
one who has the legal right or exclusive 
title to anything,** whether in possession or not;*4 
a proprietary.®® 
meanings of the word in a literary sense;?® but it 
is sometimes used in a broader sense.*7 


These are said to be the strict 


such land the amount of taxes, inter- 
est, penalty, and cost of advertising, 


ete. Hunt v. Curry, 37 Ark. 100, 105. 
(3) “Lessees,”’ as well as “owners,” 
under a statute prohibiting fishing 


in portions of ponds where fish are 
lawfully cultivated without permis- 
sion of the proprietor. Com. v. Skatt, 
162 Mass. 219, 220, 38 NE 499. (4) 
Not necessarily a tenant in fee sim- 
ple, but, generally, a person who re- 
ceives beneficial returns from the 
land. Lister v. Lobley, 6 N. & M. 
340, 36 ECL 641. (5) One holding an 
equitable estate, in fee, accompanied 
by possession, or an interest equiva- 
lent to that of a tenant for ninety- 
nine years, renewable forever, an ex- 
ecutor or administrator of such, a 
mortgagee or mortgagor in posses- 
sion, or a vendee under a déed of 
trust who subsequently acquires title 
in fee. Baltimore vy. Bouldin, 23 Md. 
328 (ordinance in relation to paving). 
(6) Owners of a private railroad, who 
with the consent of a railroad cor- 
poration, run their rolling stock over 
the tracks of such corporation and, 
while so doing, violate a statute pro- 
viding that no proprietors of a rail- 
road shall obstruct by their engines, 
cars, or train, any highway more than 
two minutes at any one time, under 
penalty to the party delayed. Hall 
v. Brown, 54 N. H. 495, 497. But see 
infra this note [b] (3). (7) Person 
occupying the premises either as ten- 
ant or owner, under a statute provid- 
ing that ‘‘an injunction may be grant- 
ed to restrain the malicious erection, 
by any owner or lessee of land, of any 
structure intended to spite, injure, 
or annoy an adjoining proprietor.’” 
Winsor v. German Sav., ete., Soc., 31 
Wash. 365, 368, 72 P 66. (8) Tenant 
for ninety-nine years or for ninety- 
nine years, renewable forever, and the 
executors or administrators of such 
tenant. Holland v. Baltimore, 11 Md. 
186, 196, 69 AmD 195. 

[b] “Proprietor” does not include: 
(1) One who owns land in trust for 
another, or who has entered public 
land with cash or scrip, but who has 
not received a patent, but means a 
“legal and absolute owner.”’ Aiken v. 
Ferry, 1 F. Cas. No. 112, 6 Sawy. 79 
(preémption§ statute). (2) Person 
wrongfully entering upon and filling 
up land under navigable water, there- 
by raising it above the water, where 
a statute empowers land commission- 
ers to grant lands under navigable 
waters, but contains the proviso that 

“no such grant shall be made to any 
person other than the proprietor of 
the adjacent lands.’”’ Peo. v. Land Of- 
fice Comrs., 135 N. Y. 447, 450, 32 NE 
139. (8) Railroad acquiring a right 
under statute to use the track of an- 
other railroad, within the meaning of 
a statute providing that “any town 

may by vote require the pro- 
prietors of any railroad to secure the 
crossing of any highway by said rail- 
road, by a bridge, or a pass under said 
way, or by gates on both sides of said 
railroad.” BHastern R. Co. v. Ports- 
mouth, 62 N. H. 344, 345. But see su- 
pra this note [a] (6). (4) Receiver 
within the meaning of a statute giv- 
ing a right of action against a “pro- 
prietor,” ‘‘owner,” “charterer,” or “hir- 
er” of a railroad for injuries result- 
ing in death caused by the negligence 
of his servants. See Railroads [33 
Cyc 720 note 1]. 

[ce] “Proprietor” used in: Jaccb 
Tome Inst. v. Davis, 87 Md. 591, 605, 


792 [50 C.J.] 


Phrases: “Act of the proprietors,’’?* “every editor 
or proprietor of a newspaper,’®® “owner or 
proprietor,’’*° “proprietor in oceupaney,’’*! “proprie- 
tor of a drug store,”** “proprietor of any book, news- 
paper, or serial publication,”*® “proprietor of a pri- 
vate boarding-house,’’*4 “proprietor of a restau- 
rant,”*® “proprietor of a theater,’’4® “proprietor of 
.. . [a] trade-mark,’4* - “proprietor of each 
house,”*® “proprietor of the soil,’#° “proprietor or 
manager,”®° “proprietor or manager superintending 
in woods or on river drive,’®! “proprietor or pro- 
prietors of any railroad, steamboat, stage-coach,”°” 
“oroprietor, owner, charterer, or hirer of any rail- 
road,”®? “proprietors of any railroad,”’°* “proprie- 
tors of every railroad,”®® “proprietors oti land,22° 
“oroprietors of livery a [and] public sta- 
bles,”®* “proprietors or owners,”°® “publisher and 
proprietor,”°® “registered proprietor.’’®° 

PROPRIETORSHIP.*: A, certain or contingent 
exclusive right of unlimited or limited profitable use 
of an ascertainable subject, corporeal or incorpor- 
eal, compounded of the proprietor’s beneficial rights, 
and his right of excluding other persons from the 
use or profit.62 It must mean a property in a thing 
in some way established.°% 

PROPRIETY. Consonance with established prin- 
ciples, rules, or customs; fitness.°* In old English 


PROPRIETOR—PEO RATA 


law, property.*® 

PROPRIOS.°*® In Spanish law, productive lands 
the usufruct of which had been set apart to the sev- 
eral municipalities for the purpose of defraying the 
charges of their respective governments.°? 

PROPRIO VIGORE. By its own force;*® by its 
intrinsic meaning.®? 

PROPRIUM EST REGIS GRATIAM DELICTI 
FACERE.*° 

PROPS.71 

PROPTER AFFECTUM. A challenge of a juror 
on account of the likelihood or suspicion of bias or 
prejudice;’? suspicion of bias or partiality,7? on 
account of affection or prejudice.‘ 

PROPTER DEFECTUM. A challenge of a juror 
on account of some defect,7® on account of the lack 
of some special legal requirement." 

PROPTER DELICTUM. At common law, a chal- 
lenge for criminality,’* as where the jurors had been 
convicted of an infamous crime.?§ 

PROPTER HONORIS RESPECTUM. At com- 
mon law, a challenge out of respect of rank or hon- 
or,‘® as where the juror was a lord of parliament.’° 

PRO RATA.*! An expression from the Latin,§? 
meaning in Latin “according to the rate,’’8? of very 
common use,** of frequent use in statutes, in the 
opinions of learned judges, and by text-writers on 


41 A 166; Rossiter v. Miller, 5 Ch. 
D. 648. 

38. Padelford v. Provident Mut. F. 
Ins. Co., 3 R. I. 102, 67 AmD 496. 

39. Peo. v. Ferguson, 23 4a Nee 
159, 136 NE 327, 329. 

40. Sturdavant v. First Ave. Coal, 
Gte wuCo. al oneAlase 303;pa 1220S 178 
(mechanic’s lien); Russell v. Shen- 
ton, 3 Q. B. 449, 458, 48 ECL 814, 114 
Reprint 579 (in a declaration in an 
action for nuisance, does por gto 
sarily import “occupier” ) ; ister v 
fe abiey: 6 N. & M. 340, 36 ECL 641 
(in a local act, includes “tenant’’). 

Al Res, vavearles, -28h Us Cy CP. 
(Ont.) 359, 363. 

42. See Druggists § 1 text and 
note 2. 

43. Ocampo v. U. S., 234 U. S. 91, 
LO S42 SCt 712,558 ed. 1231. 

44, Huffman Vv. ~state 49 Tex. ..Cr: 
319, 320, 92 SW 419. [cit Com. v. Cun- 
cannon, 3 Brewst. (Pa.) 344, 347] (a 
private housekeeper, irrespective of 
the number of boarders who may be 
kept). 

45. See Person § 1 text and note 
OM ; 
46. Horney v. Nixon, 213 Pa. 20, 
61 A 1088, 110 AmSR 520, 523, 1 LRA 
NS 1184, 5 AnnCas 349; Buenzle v. 
Newport Amusement Assoc., oor RL. 
DOS UA Lain, lie Oyap ke LRANS 1242. 
See also Theaters and Shows fos Cyc 
264. 266]. 

47. Williamson 
Crothers Co., [1924] Can. 
188. See also Trade-Marks, 


Candy Co. Vv. 
Exch. 183, 
Trade- 


Names, and Unfair Competition [34 
Cye 674] 

48. St. Johns vy. Stabb, 7 New- 
foundl. 486, 488. 


49. Green v. Blackburn, 40 Can. S. 
C. 647, 660. 

50. Birmingham R., etc., Co. v 
Milbrat, 201 Ala. 368, 78 S 224, 227. 

51. Kinman_v. Ocean ACC OuGs, 


Assoc., (B. C.) 12 DomLR 364, 365, 3, 


WestWkly 630. 


52.. Com. v. Boston, etc., R. Corp., 
11 Cush. (Mass.) 512, 516. 

53. See ~Railroads [33 Cyc 720 
note 1], 

54. Eastern R. Co. v. Portsmouth, 
62 N. H. 344, 3465. 


55. Pierce v. Concord R. Co., 51 
Neer Use soroules 

56. Trichmopoly v. Lekkamani, L. 

. Indian App. 282, 306. 

57. FEishback v. Foster, 23 Ariz. 


206, 210, 202 P 806. See also Taivet ye 
Stable and Garage Keepers § 3. 

58. See Railroads [33 Cyc 1250 
text and note 20]. 

59. See Process § 311. 

60. Stuart v. Kingston, 32 Austr. 
ice Rey 309° [rev 34) Austr. CC. L BR. 

7 

61. “Proprietary” ante. 

“Proprietor” ante. 

62. Keene v. Wheatley, 14 F. Cas. 
Bs 7,644, 5 PaLJ 501, 4 Phila. (Pa.) 
157. 

[a] “Proprietorship” used in 
Aiken v. Ferry, 1°F.-Cas. No. 112, 6 
Sawy. 79, 90. 

63. Williamson Candy Co. 
Crothers Co., [1924] Can. Exch. 183, 
188 (trade-mark). 

64. Century D. 

[a] “The propriety and justness 
of the amount of damages,” as used 
in a statute providing for an appeal 
from an award in condemnation pro- 
ceedings, ‘necessarily means’ the 
proper amount.” State v. Walla Wal- 
la County Super. Ct., 43 Wash. 91, 94, 
86 P 205. To same effect State v. 
King County Super. Ct., 31 Wash. 32, 
Som. Clee 601, 

Propriety of: 

Levy see Sheriffs and Constables [35 

Cye.1671)). 

Offer of proof see Trial [38 Cyc 1329 
et seq]. 
Sale see Sheriffs and Constables [35 

COA sO ME 

65. Black L. D. 

[a] In old Massachusetts ordi- 
mance, commonly denominated the 
“ordinance of 1641,” providing that 
“in all creeks, coves, and other places 
about and upon salt water, where the 
sea ebbs and flows, the proprietor 
. . ». [of] the land adjoining shall 
have propriety to the low water 
mark,” the word is nearly, if not pre- 
cisely, equivalent. to “property.” It 
imports not an easement, an incor- 
poreal right, license, or privilege, but 
a jus in re, a real or proprietary title 
to, and interest in, the soil itself, in 
contradistinction to a usufruct, or an 
uncertain and precarious 
Bate v. Alger, 7 Cush. (Mass.) 53, 

66. See Propio ante. -. 

67. Sheldon v. Milmo, 90 Tex. 1, 
aee SW 413 [cit Escriche Dicciona- 
rio 

“Proprios” as source of revenue of 


interest. | 


municipality see Arbitrios 5 C. J. p 
253 note 8 [a]. 

68. Black L. D. 

[a] Term used in Reaves v. 
Reaves, 15 Okl. 240, 252, 82 P 490, 2 
LRANS 353 (“it was not within the 
power of an ecclesiastical decree, 
proprio vigore, to affect the status or 
civil relations of persons’’). 

69. Black L. D. 

70. A maxim meaning “It is the 
prerogative of the king to pardon 
transgressions.” Morgan Leg. Max. 
[cit Halkerstone Leg. Max.]. 

71. See Prop ante. 

72. State v. Williams, 14 Del. 508, 
525, 18 A 949. See State v. Levy, 187 
NE Cl 581, 122 SE 386, 389 (‘on ac- 
count of bias, suspicion or partiality, 
prejudice, or the like’’). 

Challenges for cause see Juries §§ 
425-458. 

73. State v. Baldwin, 6 S. G. I. 
ie [quot 3 Blackstone Comm. 
p 


74. Butler v. Greensboro F., 
Ins Co.,, U96GUNC. 203) (145 3Sines 

75. Butler v. Greensboro, aa oe 
Ins. Co., supra. 

Challenges for cause see Juries §§ 
425-458. 

76. State v. TeV, 18% Nena 5 Si, 
122 SE 386, 389 

77. Butler v. Greensboro F., etc., 
Ins. Co% 196 Ni C. 203,145 SH 3, ay 
erate: Levy, 187 N. ron 581, 122 SE 

Challenges for cause see Juries §§ 
425-458. 

78 State v. Levy, 187 N. C. 581, 
122 SE 386, 389. 

79. Butler v. Greensboro F., ete., 
Ins. Co." 196,N. Cl 203), 145: Sm 3: 

Challenges for cause see Juries §§ 
425-458. 

80. State v. Levy, 187 N. C. 581, 
122 SE 386, 388 (‘propter respec- 
CU), 

81. “Prorate” post. 

82. Webster D. [quot Rosenberg 
v. Frank, 58 Cal. 387, 405]. 

83. Worcester ibys [quot Rosen- 
berg v. Frank, supra]. See Home 
iis Coma: Continental insirCoe ot 80 
N. Y. 389, 738.NE 65, 66, 105 AmSR 
Geen ES ‘pro rata,’ which mean, liter- 
ally, ‘according to the rate’ ”) 

84. pear Sr E, Ve, Hrank;,.ioS iCal. 
387, 405 

"36 frequent is and has been its 
employment in daily intercourse 


ak aa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘i 


various titles of the law,8® having 


fined and well understood meaning :8¢ According to 


according to a measure which 
fixes proportions ;%* according to a certain rate, per- 
centage, or proportion;*® according to the rate, pro- 
portion, or allowance; according to the share, in- 
terest, or lability of each;®! in proportion;®? in 
due proportion;°? proportionately ;°* a distribution 
The term, it has been said, is 
well understood by persons of ordinary intelligence 
to denote a disposition of a fund or sum indicated 
in proportion to some rate or standard, fixed in the 
mind of the person speaking or writing, manifested 
by the words spoken or written, according to which 
rate or standard the allowance is to be made or eal- 
It has no meaning unless referable to 
It never means, as ap- 
plied to persons, equality, or an equal division; the 
term used necessarily implies an unequal division, 


a certain part;87 


proportionately.?® 


culated.®® 
some rule or standard.%7 


as between different persons.°® 


among all classes of men, that it 
may almost be said to have become 
part of our vernacular.’ Rosenberg 
yv. Frank, supra. 

85. Rosenberg v. Frank, supra. | 

[a] Term used in: Dis. op. in 
Low v. Blackford, 87 Fed. 392, 408, 31 
CCA 15; Fuentes v. Canon, 6 Philip- 
pine 117, 119 (‘‘mancomunada’’). 

86. Rosenberg v. Frank, 58 Cal. 
387, 405; Chaplin v. Griffin, 252 Pa. 
271, 278, 97 A 409, AnnCas1918C 787. 

87. Webster D. [quot Rosenberg 
v. Frank, 58 Cal. 387, 405]. 

88. State v. Boston, etc., Express 
Co., 100 Me. 278, 288, 61 A 697; Brom- 
bacher v. Berking, 56 N. J. Eq. 251, 
253, 39 A 134; Chaplin v. Griffin, 252 
Pa. 271, 280, 97 A 409, AnnCas1918C 


787. 

89. Black L. D. [quot Chaplin v. 
Griffin, supra]. See Clark v. Levy, 25 
Ariz. 541, 544, 220 P 232 (the words 
“Dro rata’ have reference 
to an apportionment according to 


certain percentages’). 


“Ratably” equivalent see Ratably 


[33 Cye 1527 text and note 9]. _ 

90. Bouvier L. D. [quot Chaplin v. 
Griffin, 252 Pa. 271, 280, 97 A 409, 
AnnCasi1918C 787]. : 

91. Webster New Int. D. [Chaplin 
vy. Griffin, supra]. f 

92. Burrill L. D. [quot Chaplin v. 
Griffin, supra]; Webster D. [quot 
Rosenberg v. Frank, 58 Cal. 387, 405; 
Chaplin v. Griffin, supra]; Worcester 
D. [quot Rosenberg v. Frank, supra]; 
Home Ins. Co. v. Continental Ins. Co., 
180 N. Y. 389, 73 NE 65, 66, 105 AmSR 
7172 (“as ordinarily understood”) ; 
Kennedy v. Protestant Orphans 
Home, 25 Ont. 235, 240 (“never had 
any other meaning’’). 

[a] “Proportion” synonymous.— 
Hager v. McDonald, 65 Fed. 200, 202 
feit Black L. D.]. 5 

[b] In articles of submission to 
arbitration in settlement of an es- 
tate, providing that the arbitrators 
“shall find what is due the estate by 
each heir, including the pro rata for 
each,” the term means the proportion 
which each devisee ought to con- 
tribute to pay the claims against the 
estate. Cross v. Cross, 17 N. J. Ha. 
288, 291. 

93. Burrill L. D. [quot Chaplin v. 
Griffin, 252 Pa. 271, 280, 97 A 409, 
AnnCas1918C 787]. 

94. Black L. D.; Webster New Int. 
D. [both quot Chaplin v. Griffin, su- 
pra]. 

95. 
F. Ut Wee 7 
INS. 179. 

96. Rosenberg v. Frank, 58 Cal. 
387. 406. 

97. State v. Boston, etc., Express 
Co., 100 Me. 278, 283, 61 A 697; Brom- 
bacher v. Berking, 56 N. J. Eq. 251, 
253, 39 A 134; Chaplin v. Griffin, 252 
Pa. 271, 280, 97 A 409, AnnCas1918C 
737. 


Pratt v. Dwelling House Mut. 
App. Div. 544, 547, 40 


PRO RATA—PROSCRIBE 


it is said, a de- |, 


Pibimeris,.2n5 


As a verb. 


PRORATE.® 


pro rata.°® 


PROSCRIBE. 


98. Chaplin v. Griffin, supra. But 
see Brombacher vy. Berking, 56 N. J. 
Eq. 251, 253, 39 A 134 (in construing 
a will, “if there was no other gauge 
to fix the proportions, they would 
probably, in the absence of such 
standard, be regarded as equivalent 
a et mie to the words ‘per capi- 
SPO 

[a] , Equal liability is never con- 
templated by the use of “pro rata;’” 
it contemplates a just proportion of 
liability upon an equitable basis. 
Chaplinwy. Grit, (252) Pav 27 1, 279) 
97 A 409, AnnCas1918C 787. 

99. State v. Hamilton, 69 Miss. 
116, 120, 10 S 57 (construing Acts 
[1886] c 24 § 45). 

1. Bartlett v. Wade, 66 Vt. 629, 
631, 632, 30 A 4 (in a mortgage the 
right to share pro rata in whatever 
security the mortgage affords). 

Transfer of part of debt as trans- 
ferring a proportionate share of the 
security see Mortgages §§ 687, 688. 

2. See Shipping [36 Cyc 304]. 

3. Raymond v. Rhodes, 135 Mass. 
337, 3388 (equivalent to ‘rate per 
cent’). 

4 See cases infra this note. 
also Prorate post. 

[a] In agreement between two 
persons of the one part and one per- 
son of the other “ ‘to pro rata’ the loss 
or gain” in the value of certain stock, 
“the words ‘pro rata’ are used as a 
compound word and as a_e verb. 
sath Their obligation (of the two 
persons ofthe’ first. part)’ i"... /is 
‘to pro rata’ the loss or gain,—that 
is, to divide the loss or gain. It is 
not to divide between themselves the 
loss and gain, but to divide it with 
the party with whom they contract.” 
Penniman vy. Stanley, 122 Mass. 310, 
316. 

[b] “Prorating of interest.’”—The 
active form, it ‘has been said, of “pro 
rata,’ defined as ‘“‘to distribute as 
well as allot,” of double meaning. 
Joy v. Rousseau, 72 Cal, A. 179, 187, 
23:60) P1972. 

5. Prorate: 

Ambassadors and Consuls § 48 note 

91 [a] (prorating fees). 
Assignments § 138 (pro rata pay- 

ment). 

Assignments for Benefit of Creditors 

§ 467 (pro rata payment). 
Associations § 22 (pro rata distribu- 

tion of assets). 

Bonds § 116 note 97 [a] 


See 


(pro rata 


payment). 

Bridges § 15 (pro rata division of ex- 
pense). 

Carriers § 697 (proportionate com- 
pensation). 


Fire Insurance § 457 (pro rata liabil- 
ity), §§ 462-466 (concurrent insur- 
ance, prorating). 

Intoxicating Liquors § 170 (pro rata 
fee). 

Joint Adventures § $0 (proportionate 
shares). 


PROROGATION. 
ance of parliament from one session to another.1? 
In the civil law, the giving time to do a thing beyond 
the term previously fixed.11 

PROS. An abbreviation of prosody;!2 “a prefix 
in words of Greek origin or formation, meaning ‘to,’ 
‘towards,’ ‘before,’ ete.”*8 


[50 C.J.] 7938 


Phrases: “Actual pro rata cost of tuition for all 
such children,”®® “pro rata interest,”+ “pro rata 
pro rata per cent.”® 
“Pro rata” may be and has been em- 
ployed as a verb. 

A. verb derived from “pro rata,’ 
a part of the common English tongue, with all the 
characteristics of such a part of speech,’ meaning 
to divide or distribute proportionately; to assess 


In English law, the continu- 


To denounce; condemn; prohib- 


it;1* it has also at times been defined by various au- 


Judgments § 920 (to be paid pro 
rata). 

Judicial Sales § 134 (pro rata portion 
of rent). 

Mortgages §§ 687, 688 (transfer of 
part of debt or of one of several 
motes secured by a mortgage as 
transferring a proportionate share 
of the security). 

Shipping [386 Cyc 89, 304 (freight pro 
rate), 372 et .seq (general aver- 


age) ]. 

6. “Pro rata” ante. 

Aen Rosenberg v. Frank, 58 Cal. 387, 

8. Rosenberg v. Frank, supra. 

[a] Term used in: .Low v. Black- 
ford, 87 Fed. 392, 408, 31 CCA 15; Dia- 
mond Alkali Co. v. Henderson Coal 
Co.,. 287 Pa. 232,288, 134 A 386 (as 
used in an agreement, “prorate means 
to divide or share in proportion to 
the demand in writing, considering 
all the conditions affecting the divi- 
sion at the time made’’). 

[b] ‘“Prorating.’”—Clarke v. New 
York Fidelity-Phcenix F. Ins. Co., 58 
Ont. L. 148, 154, [1926] 1 DomLR 303. 
ie Rosenberg v. Frank, 58 Cal. 387, 

[a] Equal liability is never con- 
templated by the use of “prorate;” it 
contemplates a just proportion of lia- 
bility upon an equitable basis. Chap- 
lint Gritin, coe banal, «tomo eee 


409, AnnCas1918C 787. 

10. Burrill L. D. [cit 1 Blackstone 
Comm. pp 186, 187]. 

“Adjournment” distinguished see 
Adjournment 1 C. J. p 1235 note 8 [b]. 

Py Blackrik, SDs Nici. Dig. oka. 
Amel 

(22) ‘Century, JD lawtot, Um Se eave 
Davidson, 244 Fed. 523, 525). 

[a] On envelope, ‘Pros.,’ follow- 
ing the name of the addressee, ‘of 
itself does not suggest, 


even remotely, anything either inde- 
cent, lewd, lascivious, obscene, libel- 
ous, scurrilous, or of a defamatory 
character. Taking and applying the 
ordinary and natural meaning to t'his 
abbreviation found on this envelope, 
and the addressee was described as a 
Singer, or speaker, with modulation 
of voice, especially as to tone or ac- 
centuation, or as one versed in the 
science or quantity of syllables and 
pronunciation as affecting versifica- 
t1ON. 2) US. 5 Ve, Davddsoniwes445 Meds 
523, 525. Mailing offensive, defama- 
tory, or threatening matter see Post 
Office §§ 215, 216. 

[duct Un Sieeva 


18.. Century "Di 
Davidson, supra]. 

[a] The di-derivatives of naptha- 
line are sometimes distinguished by 
prefixes, as 2.6 amplin, 2.7 pros. U. 
S. v. Davidson, 244 Fed. 523, 525 [cit 
Webster New Int. D.]. 

14. Webster New Int. D. 

[a] “Proscribed,” as used in a 
statute, has been construed as mean- 
ing “described” or “mentioned.” 


794 [50 C.J.) 


thorities to condemn eapitally.15 
PRO SE.?¢ 
PROSECUTE.?7 


” 


sively,’ without intermission ;!° 


Rochester v. Harris, [1893] BP. 137. 
142 (statute defining certain offenses 
as those “proscribed” by a canon of 


1603). 
15. Rochester v. Harris, supra. 
16. See Pro § 2. 
17. Prosecute “with effect” see 
Appeal and Error §§ 3359-3372; Bail 


§ 270; Replevin [34 Cyc 1573, 1574]. 
“Prosecution” post. 
Prosecutor” post. 
Additional cross references see 


Prosecution post. 

18. State v. Mayhew, 155 N. C. 477, 
71 SE 447, 449. y 

[a] Derivation.—‘“‘ ‘Prosecute’ is 
derived from the Latin word ‘prose- 
quor,’ which, in turn, is a combina- 
tion of two Latin words, ‘pro,’ mean- 
ing for or forward, and ‘sequor,’ to 
follow; the prefix ‘pro’ being added 
to intensify the idea of following.” 
Davenport v. State, 20 Okl. Cr. 253, 
269, 202 P 18. 

19. Davenport v. State, supra. 

“Having regard to its Latin deriva- 
tion, the word means not to go back- 
ward or abandon, but to pursue or to 
go forward. It clearly involves the 
idea of continuance, and not suspen- 
sion.” Dis. op. in State v. Mayhew, 
155 N. C. 477, 484, 71 SE 447. 


20. Webster D. [quot Davenport 
v. State, 20 Okl. Cr. 258, 269, 202 P 
18}. 

21. Webster D. [quot Davenport 
v. State, supra]. 

22. Webster D. [quot Davenport 


v. State, supra]. See State v. Sleeper, 
89 Conn. 417, 420, 94 A 363 (where 
“prosecuted” was used in the exam- 
ination of a witness, ‘it was not cal- 
culated nor intended to convey to the 
witness, the court, or the jury, the 
impression that a proceeding before 
a medical or other professional or 
social society was referred to. When 
one is asked if he has ever heen ar- 
rested or prosecuted, we can only un- 
derstand that it is intended to refer 
to a prosecution before a court of law 
for a criminal offense’’). 

“We commonly speak of prosecut- 
ing a civil, as well as a criminal, ac- 
tion.” Abbott L. D.,.{quot:-dis, op. 
Fenner, J., in State v. Strong, 39 La. 
Ann, 1081, 1088, 3 S 266]. 

[a] One who is sued for a debt is 
prosecuted. Hall v. Kellogg, 13 Barb. 
603, 619 [rev 12 N. Y. 325] (constru- 
ing the Nonimprisonment Act). 

“Prosecution” as referring only to 
criminal proceeding see Prosecution 

ost. 

» 23. Brooks v. Bates, 7 Colo. 576, 
580, 4 P 1069 (‘the legal meaning’’); 
Wall v. Chesapeake, etc., R. Co., 290 
MIN 220e. leo, N20, 2353) States yv. 
Bowles, 70 Kan. 821, 827, 79 P 726, 69 
LRA L716) Dis. op. in: Peo. w. Frost, 
135 App. Div. 473, 120 NYS 491, 494; 
State v. Burleigh County Dist. Ct., 19 
N. D. 819, 124 NW 417, 421, AnnCas 
1912ID 935; Ex p. Kelly, 45 Okl. 577, 
146 P 444, 446. 

{a] Similar definition.—‘To carry 
on a judicial proceeding against, as 
to prosecute a criminal.’ Standard 
D. [quot Western Electrical Co. v. 
Pickett, 51. Colo. 415, 421, 118 P 988, 
388 LRANS 702, AnnCasi1913A 1322]. 

24. Wall v. Chesapeake, etc., R. 


Derived from the Latin,!® it 
signifies not only “to follow,” but “to follow inten- 
thus, to follow or 
pursue with a view to reach, execute, or accom- 
plish;?° to earry on; to continue;?1 to pursue (a 
person) by legal proceedings for redress or punish- 
ment;?2 to proceed against judicially ;7° 
on a judicial proceeding against another or to seek 
to enforce a claim or right by legal process;** to 
begin and carry on a legal proceeding.*° It includes 


PROSCRIBE—PROSECUTE 


the bringing, as well as the carrying on, of the ac- 
tion;2® not only the bringing, but the carrying on, 


to earry 


Co., 290 Ill. 227, 125 NE 20, 23. 

{a] Similar definitions.—(1) ‘To 
seek to obtain by legal process.” 
Webster D. [quot Western Electrical 
Co. v. Pickett, 51 Colo. 41, 421, 118 
P 988, 38 LRANS 702, AnnCas1913A 
1322}. (2) “To seek to enforce or 
obtain as a claim or right, by legal 
process.” Standard D. [quot West- 
ern Electrical Co. v. Pickett, supra]. 

25. Standard D. [quot Western 
Electrical Co. v. Pickett, supra]. 

“Blackstone and Webster agree 
that ‘to prosecute’ means ‘to institute 
and carry on a legal proceeding.’ ”’ 
State v. Mayhew, 155 N. C. 477, 484, 
71 SE 447. 

[a] Similar definition—‘The in- 
stituting and carrying on of a suit in 
a court of law or equity.” Webster 
D. [quot Western Electrical Co. v. 
Pickett, 51 Colo. 415, 421, 118 P 988, 
388 LRANS 702, AnnCas1913A 1322]. 

26. State v. Dawson, 86 Kan. 180, 
189, 119’ P 360, 39 LRANS 993 (‘so 
used in common speech as well as in 
legal parlance,’ of a _ proceeding); 
Great Barrington v. Gibbons, 199 
Mass. 527, 85 NE 7387 (‘‘the ordinary 
meaning of the word’’).. See State v. 
Millis, 61 Or. 245, 251, 119 P.763 (‘‘in 
its broadest sense, the term ‘prose- 
cute’ might include the commence- 
ment of an action’’). 

“Ordinarily, to prosecute an action 
includes the commencement thereof, 
and is not confined to the pursuit of 
the remedy thereafter.” Cheshire v. 
Des Moines City R. Co., 153 Iowa 88, 
92, 188 NW 324, 

“The word ‘prosecute’ includes the 
institution of the suit.” Western 
Electrical Co. v, Pickett, 51 Colo. .415, 
420, 118 P 988, 38 LRANS 702, Ann 
CasistsA 1322: 

[a] As used in statute the word 
“prosecute”? implies the commence- 
ment, as well as the continuance, of 
a proceeding. State v. Dawson, 86 
Kan. 180, 119 P 360, 364, 39 LRANS 
993 (Gen. St. [1909] § 8906, providing 
that the attorney-general shall ap- 
pear for the state in certain cases). 
See Davis v. ‘Michigan Cent. R. Co., 
147 Mich. 479, 111 NW 76, 77 (it does 
no violence to the language used in 
a certain act to construe the word 
“prosecuted” as meaning the com- 
plete prosecution, including the in- 
stitution of the suit). 

27. Wall v. Chesapeake, etc. R. 
Co., 290 Ill. 227, 125 NE 20, 23. 

“While the word ‘prosecute’ may 
comprehend the commencement of an 
action, it includes more. To prose- 
cute an action means not only to file 
a complaint and serve a summons, 
but it necessarily includes the carry- 
ing on of the action to some conclu- 
sion.’”’ Service Lumber Co, v. Sump- 
ter Valley R. Co., 81 Or. 32, 43, 149: P 
531, 152 P (262, 158 P 175 [crit and 
dist Hickox v. Elliott, 22 Fed. 18, 19, 
10 Sawy. 415]. 

28. Wall v. Chesapeake, etc., R. 
Co., 290 Ill. 227, 125 NE 20, 28. See 
Hickox v. Elliott, 22 Fed. 138, 19, 10 
Sawy. 415 [crit and dist Service Lum- 
ber Co. v. Sumpter Valley R. Co., 81 
Or. 32, 48, 149 P 531,.152 P 262, 158° P 
175, and quot Western Electrical Co. 
v. Pickett, 51 Colo. 415, 118 P 988, 990, 


' two words are not synonymous. 


of the action.?7\ While it has been defined as mean- 
ing to bring suit against, in a court, for redress of 
wrong?’ or punishment of a crime,”® it also has been 
said that to prosecute a suit is, according to the com- 
mon acceptation of language, to continue a demand 
which has been made by the institution of process 
in a court of justice.?° 
defined as meaning to follow up or carry on such 
suit or action;*! to carry forward, wage, or main- 
tain a judicial proceeding.*? 


Accordingly, it has been 


As used in statutes, 


388 LRANS 702, AnnCas1913A 1322) 
(“prosecuted,”’ in a provision of a 
code of civil procedure that “every 
action shall be prosecuted in the 
name of the real party in interest,” 
is used in the sense of ‘‘commenced’”’). 

fa] “Put in suit” synonymous.— 
Gwynne v. Burnell, 6 Bing. N. Cas. 
453, 547, 37 ECL 7138, 133 Reprint 175, 
7 Cl. & F. 572, 7 Reprint 1188, West 
342, 9 Reprint 522. 

29. Standard D. [quot Western 
Electrical Co. v. Pickett, 51 Colo. 415, 
118 P 988, 990, 38 LRANS 702, Ann 
Cas1913A 1322]. 

“In common parlance one who is 
not the public prosecutor in the tech- 
nical sense, but who takes necessary 
steps to have criminal proceedings 
instituted against an offender, is said 
to prosecute the party charged.” Mc- 
Grath v. U. S., 275 Fed. 294, 299. 

30. State v. Mayhew, 155 N. C. 
477, 71 SE 447, 449. 

[a] “Commence a _ suit” distin- 
guished.—"‘To commence a suit is to 
demand something by the institution 
of process in a court of justice; and 
to prosecute the suit, is, according to 
the common acceptation of language, 
to continue that demand.” Cohens v. 
Virginia, 6 Wheat. (U. S.) 264, 408, 5 
L. ed. 257. See Forbach v. Steinfeld, 
(Ariz.) 273 P 6, 9 (where a statute of 
limitations provides that suits must 
be “commenced” within a certain 
time and also requires that they shall 
be “prosecuted” within that time, the 
Un- 
der the statute, not only must the 
action be commenced within such 
time, but it must be carried on 
with reasonable diligence; and where 
a plaintiff has done nothing for 
eleven years after suit has been 
filed and defendant served with 
process, the suit has not been ‘“‘prose- 
cuted” within the meaning of the 
statute); Wall v. Chesapeake, etc., 
R, Co 290 Ill. 227, 238, 125° NB 20 
(“whenever the legislature declares 
that no action shall be ‘brought’ or 
‘prosecuted,’ it is presumed that it in- 
tended each phrase to have its dis- 
tinct meaning, else there was no oc- 
casion to use both’); Buecker vy. 
Carr, 60 N. J. Eq. 300, 47 A 34, 36 (a 
suit may be “‘prosecuted” after it has 
been begun, but the “bringing” of a 

it is its initiation; the one phrase 

plies to the further conduct of a 
suit, and the other to the beginning 
of a new suit); State v. Millis, 61 Or. 
245, 119 P 763, 765 (where the insti- 
tution of an action is expressly in- 
trusted to another officer, the attor- 
ney-general may well prosecute a 
case that ‘thas been inaugurated by 
such officer and is not necessarily 
ae ee to begin the action him- 
self). 

“Bringing of an action” 
guished from 
Prosecution post. 

31. Knowlton Tp. v. Read, 11 N. 
J. L. 320, 321; State v. Mayhew, 155 
N. C. 477, 71 SE 447, 449. 

32. Abbott L. D. [quot State v. 
Strong, 39 La. Ann. 1081, 1088, 3 S 
266]. See Wall v. Chesapeake, etce., 
Riv€o, 29.0) Tl. 9227. 283) 1135 NB oo 
(“the act of conducting or waging « 
proceeding in court’’). 


distin- 
“prosecution” see 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PROSEC UTE—PROSECUTION 


in reference to particular matters, its meaning has 
been variously construed.®2 

Phrases: “Duly prosecute,”*4 “prosecute all liti- 
gation to which the town is a party,’?*® “prosecute 
for a capital crime,”’*® “prosecute the said certi- 
orari,”** “prosecute the said drilling with due dili- 
gence to success,”®& “prosecute to conclusion,”?® 
“prosecute to conviction;”£° also, “duly prosecut- 
ed,”** “nor shall any person be prosecuted,’”’#? “pros- 
ecuted for any fine or forfeiture,’”’*? “prosecuted sum- 
marily,’** “sued and prosecuted.” 

PROSECUTING AND DISTRICT ATTOR- 
NEYS.*°¢ 

PROSECUTING WITNESS.‘7 

PROSECUTIO LEGIS EST GRAVIS VEXATIO; 
EXECUTIO LEGIS CORONAT OPUS.‘ 

PROSECUTION.*® A word of limited or extend- 
ed signification according to the intention of the 
lawmaker or person using it.°° 

In its broadest sense the term would embrace all 
proceedings in the courts of justice or even else- 
where, for the protection or enforcement of a right 
or the punishment of a wrong, whether of a public 
or private character.®? 


[50 C.J.] 795 


In a more limited sense the term includes the act 
of conducting or waging a proceeding in court;>? 
the following up or carrying on of an action or suit 
already commenced until the remedy be attained ;5° 
the institution and carrying on of a suit in a court 
of law or equity, to obtain some right, or to redress 
and punish some wrong.° Notwithstanding the 
word may be and often is used to deseribe a erim- 
inal proceeding,®® that is not its necessary significa- 
tion;°® it properly may be used in a more extended 
sense to inelude a civil proceeding,®? to refer to a 
civil proceeding,®® as meaning to begin a civil ac- 
tion,®® as applying to the earrying forward of litiga- 
tion on the civil side of the court,®® and, in com- 
mon parlance, is said to be frequently applied te 
civil actions for torts.64 

In its most restricted sense®? it is part of the 
terminology of the criminal law,®*? deseribing the 
means by which the law is to be enforced,** and as- 
sociated in popular thought with laws for the pre- 
vention and punishment of crime.®® In this sense 
the word refers to a criminal action®® or proceed- 
ing;°* a eriminal proceeding at the suit of the goy- 


33. See cases infra this note. In general see Criminal Law 16 C. J.]| tion’ as meaning to begin civil ac- 
[a] Indictment.—Prosecute” may piletseq. tion see infra text and note 59. 
be broad enough to have reference to | Bail in see Bail §§ 166-382. 54 Universal D. [quot Western 


the form of an indictment. Devere v. 
tater toy Ohi Cir Cl. 509) 3 1On vein: 
Dec. 249, 259 [quot Hutchinson v. 
States) Ons Cin Ct. NiwS:. 313; 28 Oh: 
Cir /Ct..59 5, 599]2 

{b] Fee of deputy prosecuting 
attorney.—‘Prosecute”’ includes a 


notes 30, 31. 
Malicious 


seq. 


Defined see Criminal Law § 1 text and 


prosecution 
cious Prosecution 38 C. J. p 378 et 


“Prosecute” ante. 
“Prosecutor” post. 


Electrical Co. v. Pickett, 51 Colo. 415, 
118 P 988, 990, 38 LRANS 702, Ann 
Cas1913A 1322]; Webster D. [quot 
Dolloway v. Turrill, 26 Wend. (N. 
Y.)! 383) 3991. 

55. See infra text and notes 66-74. 

56. Eastman Marble Co. v. Ver- 
mont Marble Co., 236 Mass. 138, 128 


see Mali- 


conviction under a plea of guilty, 50. Burnap v. Marsh, 13 Ill. 535, 
where the officer performs the pre-| 540. ; 
liminary duties in instituting the 51. Peo. v. Gartenstein, 248 Ill. 


prosecution and attends the trial for 
the purpose of conducting the prose- 
eution. Brown v. Welch, 151 Ark. 142, 
ity 2° SW 997. : 

eC 
Smith, 24 Austr. C. L. R. 409, 412, (in 
War Precautions Act ‘[does] not 
mean ‘dealt with’’’). 

34. See Duly. 19. C. J. p 8383 text 
and note 91. 

35. Clinton v. Heagney, 175 Mass. 
134, 136, 55 NE 894. 

36. State v. Mayhew, 155 N. C. 477, 
71 SE 447, 448. 

387. Marryott v. Young, 33 N. J. L. 
So by oD le 

38. Kennedy v. Crawford, 138 Pa. 
561, 569, 21°A 19 


39. Fuller v. Montague, 53 Fed. 
206, 207. 
40. Porterfield v. State, 92 Tenn. 


289, 291, 21 Sw -519. 

41. See Duly 19 C. J. p 833 text 
and note 92. 

42. Adams v. Woods, 2 Cranch (U. 
SE OS Ores lou La neGseeo |. 

43. Johnson v. Hugthes, 1 Stew. 
(Ala.) 263, 264. 

44. McDonnell vy. Smith, 24 Austr. 
Cpr s 400.042: 

45. Gwynne v. Burnell, 6 Bing. N. 
Cas. 453, 548, 37 ECL 7138, 133 Reprint 
ibe Cl & EB. 572, ToReprint 1188, 
West. 342, 9 Reprint 522 (“in plead- 
ing a writ, the common phrase- 
ology’). 

46. See District and Prosecuting 
Attorneys 18 C. J. p 1294 et seq. 

47. Prosecuting witness: 

Common informer 12 C. J. p 156. 
Criminal Law § 497 (maker of pre- 
liminary complaint or affidavit). 
Fines, Forfeitures, and Penalties §§ 
70, 100, 141 (rights and remedies of 

informers). 

Informer 31 C. J. p 1192. 
Private prosecutor ante, 

In particular proceedings see spe- 
cific titles in this work. 

48. A maxim meaning “Litigation 
is vexatious, but an execution crowns 
the work.’ Bouvier L. D. [cit Coke 
Litt. p 289b]. 

49. Criminal prosecution: 


“Prosecuted.” — McDonnell v. 


546, 94 NE 128, 129; Donnelly v. Peo., 
TY Fl. 652, 553,52 AmbD—-459, 

[a] “Proceeding” synonymous.— 
State v. Foster, 187 Mo. 590, 86 SW 
245, 251 (as used in a statute). 

52. Abbott L. D. [quot State’ v. 
Strong,,.39 La. Ann. 1081, 1088, 3 S 
266]; Wall v. Chesapeake, etc., R. Co., 
290 Ill. 227, 125 NE 20, 23; State v. 
Bowles, 70 Kan. 821, 827, 79 P 726, 
69 LRA 176; Dis. op. in Peo. v. Frost, 
135 App. Div. 473, 120 NYS 491; State 
v. Burleigh County Dist. Ct., 19 N. D. 
819, 124 NW 417, 421, AnnCas1912D 
935; Ix p. Kelly, 45 Okl. 577, 146 P 
444, 446. 

53. State v. Hardenburgh, 2 N. J. 
L. 334; Dis. op. in State v. Mayhew, 
155 N. C. 477, 71 SE 447, 449. 

[a] “Bringing of an action” dis- 
tinguished.—(1) “The bringing of an 
action is the beginning of a suit; the 
prosecution of the action is the fur- 
ther conduct of the suit.” Wall v. 
Chesapeake, etc., R. Co., 290 Ill. 227, 
233, 125 NE 20. (2) ‘‘There is a clear 
distinction between the prosecution 
of a proceeding or suit and the bring- 
ing or initiation of it.’’ State v. May- 
hew, 155 Ni: C...477,.488, @1'SH 447: 
(3) “By a suit commenced by an in- 
dividual against a state, we should 
understand process sued out by that 
individual against the state, for the 
purpose of establishing some claim 
against it by the judgment of a court; 
and the prosecution of that suit is its 
continuance.” Per Marshall, C, J., 
in Cohens v. Virginia, 6 Wheat. (U. 
S.) 264, 408, 5 L. ed. 257. 

[b] Commencement of action in- 
cluded.—(1) ‘‘The term ‘prosecution’ 
is sufficiently comprehensive to in- 
clude every step in an action from 
its commencement to its final deter- 
mination.” Ray Wong v. Earle C. 
Anthony, Inc., 199 Cal. 15, 18, 247. P 
894. (2) “As applied to proceedings 
upon the civil side of a court the ordi- 
nary meaning of the word .. . 
includes the institution of a suit, and 
is not confined to the mere pursuit of 
a remedy after proceedings have been 
instituted.” Clinton v. Heagney, 175 
Mass. 134, 136, 55 NE 894. ‘“‘Prosecu- 


NE 177, 182. 

57. Burnap y. Marsh, 13 Ill. 535, 
541, See Dolloway v. Turrill, 26 
Wend. (N. Y.) 388, 399 (“ ‘prosecu- 
tions’ means ‘civil actions,’” per 
Senator Root, Senator Verplanck con- 
curring, construing Const. art 7 § 8). 

58. Fortune v. Wilburton, 5 Ind. 
T, 251, 82 SW 738, 5 AnnCas 287. 

“The ablest lexicographer (Web- 
ster) in our language has given to the 
word the meaning of a civil suit, in 
preference to that of a_ eriminal 
prosecution.” Dolloway y. Turrill, 26 
Wend, (N. Y.) 383, 399. 

[a] “Action” or “suit” synony- 
mous.—Merchants’? Mut. Ins. Co. v. 
Lacroix, 35 Tex. 249, 262, 14 AmR 370. 

[b] “Action” or “suit” distin- 
guished.—‘‘Now, what is a prosecu- 
tion? It is not an action, it is nota 
suit; none of our books confound it 
with those two words.” State v. 
Hardenburgh, 2 N. J. L. 334, 339. See 
Gray v. Mossman, 91 Conn. 430, 442, 
99 A 1062 (as used in Const. art 1 § 7, 
‘in all prosecutions or indictments 
for libels,” the term relates to crimi- 
nal causes, and neither word has the 
meaning of “suit” or “action’’). 

“Suit” as meaning “prosecution” 
see Suit [87 Cyc 522 et seq]. 

59. Hirshbach v. Ketchum, 5 App. 
Div. 324, 326, 39 NYS 291 (“when ap- 
plied to legal proceedings’’). 

60. Eastman Marble Co. v. Ver- 
mont Marble Co., 236 Mass. 138, 128 
NE 177, 182. 

61. Malli v. Willett, 57 Iowa 705, 
710, 11 NW 661. 


62. Burnap v. Marsh, 18 Ill. 535, 
541. 
63. State v. Missouri Pac. R. Co., 


64 Nebr. 676, 90 NW 877, 878. 

64. State v. Missouri Pac. R. Co., 
supra. See Rawlins v. Jenkins, 4 Q. 
B. 419, 421, 45 ECL 419, 114 Reprint 
956 (‘‘ ‘prosecution laid’ applies more 
properly to indictments and informa- 
tions than to actions’’). 

65. State v. Missouri Pac. R. Co., 
64 Nebr. 676, 90 NW 877, 878. 

66. Black L. D. [quot State v. 
Rozum, 8 N. D. 548, 553, 80 NW 477; 


Kemper v. State, 638 Tex. Cr. 1, 138 
SW 1025, 1038). 
67. U. S. v. Reisinger, 128 U. S. 


796 [50 0.d.] 


ernment ;°° 


398, 403, 9 SCt 99, 32 Li. ed. 480; U.S. 
v. Mathews, 23 Fed. 74, 75; Armbrust- 
Behan, 3 La. A. (Orleans) 184, 
Peo. v. Ellis, 204 Mich. 157, 169 
NW 930. See Sparta v. Lewis, 91 
Tenn. (3:70;3%4,.,23) SW), 182 sC it. is 
mot a prosecution, but a suing in 
Court to recover a penalty for the vio- 
lation of a city ordinance’); Ex p. 
Fagg, 38 Tex. Cr. 578, 589, 44 SW 294, 
40 LRA 212 (‘such proceedings [by 
municipal corporation to enforce fines 
and penalties] are only quasi crimi- 
nal, and are not prosecutions’). See 
Municipal Corporations §§ 606-609. 

[a] Although etymologically 
“prosecution”? may be applied as well 
to private actions as to suits at the 
instance of the commonwealth, yet, 
whenever it is used as a denomination 
of the suit, it is said to be applied to 
the latter only, according to the in- 
variable acceptation of the word both 
by the learned and the unlearned. 
com. v. Clarke, 1 A. K. Marsh. (Ky.) 
323. 

[b] In constitutional provision 
that all “prosecutions” be carried on 
in the name of the state, the word has 
been construed to refer to: (1) Of- 
fenses required to be prosecuted by 
indictment or information. Van Dyke 
v. Gila County Super. Ct., 24 Ariz. 508, 
211 P 576, 582. (2) Such transgres- 
sions only as were at common law 
indictable offenses, or were punisha- 
ble by imprisonment or other infa- 
mous mode and not to include a prose- 
cution in the municipal court in the 
name of a city for the violation of an 
ordinance. Louisville v. Wehmhoff, 
116 Ky. 812, 824, 76 SW 876, 79 Sw 
201, 25 KyL 995, 1924. (3) Prosecu- 
tions of a criminal character only, not 
to quasi-criminal cases for the viola- 
tion of municipal ordinances,  Bir- 
mingham vy. Baranco, 4 Ala. A. 279, 58 
S044, 945) Peo. -v. Casa.Co., 30) Cal? 
A. 194, 169 P 454, 457; Moutray v. 
Peo., 162 Ill. 194, 197, 44 NE 496; Alex- 
ander v. Greenville, 54 Miss. 659 (not 
to the recovery of penalties for the vi- 
olation of town ordinances); Johnson 
v. Seaboard Air Line R. Co., 73S. C. 
36, 42, 52 SEH 644 (strictly, criminal 
prosecutions or indictments for 
crimes). (4) Prosecutions of a public 
or criminal character. Peo. v. Jilov- 
sky, 334 Ill. 536, 166 NE 108, 109 (no 
application to a proceeding to punish 
for contempt); Donnelly v, Peo., 11 
Tll. 552, 5538, 52 AmD 459 [quot Bur- 
nap v. Marsh, 13 Ill. 535, 540 (“we 
there held that it means crimi- 
nal prosecutions’’)]. (5) Violations 
of the laws of the state, and not to 
prosecutions for infractions of city 
ordinances. Davenport v. Bird, 34 
Iowa 524, 527. Prosecution in the 
name of state or municipal corpora- 
tion see Municipal Corporations § 628. 

{c] In another constitutional pro- 
vision requiring all “prosecutions” to 
conclude against the peace and dig- 
nity of the state, the word signifies 
prosecutions of a public or criminal 
character. Peo. v. Gartenstein, 248 
Ill. 546, 94 NE 128, 129. 


[d] In construing still another 
constitutional provision, requiring 
that “in all prosecutions” accused 


shall have a speedy and public trial, 
“all prosecutions” refers only to all 
criminal prosecutions for violations of 
the laws of the state, and not prosecu- 
tions for the violation of ordinary city 
ordinances. State v. Topeka, 36 Kan. 
76; 12 P3310, 59: AmR 529... Right to 
jury trial for violation of municipal 
ordinance see Juries § 97. 

{e] Under statute providing that, 
when any prosecution instituted in the 


the institution or commencement and 
continuance of a criminal suit;°® the means adopt- 
ed to bring a supposed offender to justice and pun- 
ishment by due course of law;*° the proceeding con- 
stituted to earry on by due course of law, before a 
competent tribunal, for the purpose of determining 
the guilt or innocence of a person charged with 


PROSECUTION 


ilonet. 


justice." 


name of the state for breaking any 
law of the state shall fail, or where 
defendant Shall prove insolvent, or es- 
cape or be unable to pay the fees 
when convicted, the fees shall be paid 
out of the county treasury, unless 
otherwise ordered by the court, the 
provision relates to purely criminal 
cases and not to causes which, al- 
though in form criminal, yet are really 
civil actions. Ives v. Jefferson Coun- 
ty, 18 Wis. 166, 168. 

[f] ‘“Prosecutions.”—Quinlan v. U. 
S., 22 F. (2d) 95, 97 (use of plural in 
first sentence of Judicial Code [USCA 
tit 28 § 121] § 59); Ottumwa v. Scott, 
158 Iowa 385, 189 NW 901 (violations 
of city ordinances). 

68. Tennessee vy. Davis, 100 U. S. 
257, 269, 25 L. ed. 648 (“the well-un- 
derstood signification’); Kemper v. 
State, 63 Tex. Cr. 1, 138 SW 1025, 1038; 
Dx" phage. is hex.) Cry Sila, ooo es 
SW 294, 40 LRA 212. 

[a] In constitutional provision 
“prosecution” has been construed to 
mean a prosecution instituted by some 
officer whose duty it is to prosecute 
criminal offenses. Pilot Grove v. Mc- 
Cormick, 56° Mio," AS 530.) 633 CConst: 


art 4:2) §2)). 
69. Burrill L. D. [quot Corbin v. 
Peo; H2e0ll VA bb,35655 Schultecy. 


Keokuk County, 74 Iowa 292, 293, 37 
NW 376]; Webster D. [quot Dolloway 
v. Durrill; 26 Wend. (CN, -Y.) 383,399; 
Terr. v.o Nelson, 2 Wyo. 346, 352); 
State v. Bowles, 70 Kan. 821, 827, 79 
P 726,69" CORA 1763). Dis. op. in Peo, 
v. Frost, 135 App. Div. 473, 120,NYS 
491; Dis. op. in State v. Mayhew, 155 
N. C. 477, 71 SE 447, 449; State v. Bur- 
leigh, County Dist. Ct. 19 N. BD. 819), 
124 NW 417, AnnCas1912D 935; Ex p. 
Kelly, 45 Okl. 577, 146 P 444, 446. 
[a] Similar definition.—‘‘The insti- 
tution and continuance of a criminal 
proceeding, as by indictment or in- 
formation.’ Peo. v. Gartenstein, 248 
Tli. 546, 551, 94 NE 128 [cit Web- 


. Bouvier L. D. [quot Sigsbee v. 
State, 43 Fla. 524, 529, S 816; 
Schulte v. Keokuk County, 74 Iowa 
292, 2938, 37 NW 876; State v. Wil- 
Hams, 34° a. Ann 119s" Dis.’ op. in 
State v. Mayhew, 155.N. C. 477, 71 SE 
447, 449; Peo. v. Rivera, 9 Porto Rico 
3638, 367]; State v. Burleigh County 
Dist. Cr, elo INOIDL 8 1o L244 NY ace 
421, AnnCas1912D 935; Ex p. Kelly, 
45 Okl. 577, 146 P 444, 446; Kemper v. 
State, 63 Tex. Cr. 1, 1388 SW 1025, 1038. 

[a] Similar definitions.—(1) ‘‘The 
means adopted to bring a supposed 
offender to justice and punishment by 
due Course of law.”’ Staite v. Bowles, 
70 Kan. 821, 827, 79 P 726, 69 LRA 176; 
Dis. op. in Peo. v. Frost, 135 App. Div. 
473, 120 NYS 491. (2) “The means 
adopted to bring offenders to legal 
punishment.” Merchants’ Mur. Inc 
Co. v. Lacroix, 35 Tex. 249, 264, 14 
AmR 370. : 

71. Black L. D. [quot State v. Ro- 
zum, 8 N. D. 548, 554, 80 NW 477; 
Kemper v. State, 63 Tex. Cr. 1, 138 
SW 1025, 1038]. 

[a] Similar definition.—‘‘A  pro- 
ceeding instituted and carried on by, 
due course of law, before a competent 
tribunal, for the purpose of determin- 
ing the guilt or innocence of a person 
charged with crime [or offense].” 
Black L. D. [quot Peo. v. Ellis, 204 
Mich. 157, 161, 169 NW 930]. 


wpe Corbin v.:'Peo., 52> Ill," A. 355, 
73. Burrill L. D. [quot Schulte v. 


Keokuk Co., 74 Iowa 292, 293, 37 NW 
376; Kemper v. State, 63 Tex. Cr. 1, 
138 SW 1025, 1088]; Webster D. [quot 


erime;7! the process of exhibiting formal charges 
against an offender before a legal tribunal, and pur- 
suing them to final judgment’? on behalf of the 
state or government, as by indictment or informa- 
the whole or any part of the procedure 
which the law provides for bringing offenders to 


Terr. v. Nelson, 2 Wyo. 346, 352 (“or 
by indictment or information’) ]; 
State v. Bowles, 70 Kan. 821, 827, 79 
P 726, 69 LRA 176; Dis. op. in Peo. v-. 
Frost, 135 App. Div. 473, 120 NYS 491; 
Dis. op. in State v. Mayhew, 155 N. 
C. 477, 71 SE 447, 449; State v. Bur- 
leigh. County “Dist. (Ct.,19° ND arene 
124 NW 417, AnnCas1912D 935; Ex p. 
Kelly, 45 Okl. 577, 146 P 444, 446. 

74. Black L. D. [quot Kemper v. 
State, 63 Tex. Cr. 1, 138 SW 1025, 
1038]; State v. Mayhew, 155 N. C. 
477, 11 SE: 447, 448; Ex p. Fagg; 38 
Tex. Cr. 573, 589, 44 SW 294, 40 LRA 
212 [quot Pen. Code art 26]. See Peo. 
Vv. Frost, 293 SNe. 110) 117," Os INE) 
376, 139 AmSR 801 (in a statute mak- 
ing the subsequent intermarriage of 
the parties a bar to a prosecution for 
seduction, “ ‘prosecution’ . . ._ in- 
cludes every step taken in a criminal 
action from and including the indict- 
ment to and including the final judg- 
ment’); Davenport v. State, 20 Okl. 
Cr. 253, 269, 202 P 18 (“ ‘prosecution’ 
. is the continuous following up, 
by instrumentalities created by law, 
of a person accused of an offense 
against the law with a steady and 
fixed purpose of reaching a judicial 
determination of the guilt or inno- 
cence of the accused. It con- 
Sists of all the successive steps, hav- 
ing relation to each other, taken 
against the accused by the officer or 
officers charged with the enforcement 
of the criminal law. It contemplates 
proceeding judicially, and involves all 
written accusations, including com- 
plaints, presentments, indictments, 
and informations successively and 
continuously lodged against the ac- 
cused. It may comprehend one or 
more related actions, provided the of- 
fense in each instance is identical and 
the actions are continuous and are 
brought and maintained pursuant to 
lawful authority’’). 

[a] Investigation by grand jury 
not included.—State v. Wolcott, 21 
Conn.” 272, 279;- State vy. Foster; 187 
Mo. 590, 86 SW 245, 251. 

[b] Accusation of offenders.—(1) 
As used in a constitutional provision, 
“prosecution” means the mode of ‘‘the 
formal accusation of offenders.” Peo. 
v. Jilovsky, 334 Ill. 536, 538, 166 NE 
108; Peo, v. Gartenstein, 248 Ill. 546, 
94 NE 128, 129; Burnap v. Marsh, 13 
Ill. 535, 540; Donnelly v. Peo., 11 Ill. 
552, 558, 52 AmD 459. (2) This may 
be by presentment, information, or in- 
dictment. Peo. v. Jilovsky, supra; 
Peo. v. Gartenstein, supra; Donnelly v. 
Peo., supra. (3) A prosecution in- 
volves the idea of a formal complaint, 
information, or indictment filed 
against the criminal. Peo. v. Lay, 193 
Mich. 17, 159 NW 299, 302, LRA1917B 
508. See Davenport v. State, 20 Okl 
Cr. 2538, 269, 202 P 18 (“ ‘prosecution’ 
5 should not be confounded with 
the written accusation’). (4) In a 
statute, limiting criminal causes, “an 
equivalent for ‘indictment.’”’ Gard- 
ner v. State, 161 Ind. 262, 68 NE 163, 
165 [cit Bishop Statutory Crimes § 


257]. (5) “Synonymous with indict- 
ment .— though standing by itself 
. . . [it] has a larger signification.” 
Com. v. Haas, 57 Pa. 443, 445. (6) In 


a statute providing that, in all cases 
of conviction of any offense named in 
the statute, the costs of prosecution 
should be included in the judgment 
rendered against the convict, ‘ ‘prose- 
cution’ does not extend beyond 
the presentment or indictment.”’ State 
v. Thurston, 7 Blackf. (Ind.) 148, 149. 
(7) But, although the finding and re- 


; turn of the indictment is a part of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 


_PROSECUTION—PROSECUTOR 


~ Applied to a defense. It is inapt, in legal use and 
popular sense, when applied to a defense, but not 
entirely so in its derivative sense, when the defense 
consists of an affirmative counterclaim, like pay- 


ment.75 
Prosecution of business. 
ness.76 
‘Other phrases: 


cution for eee 
ton 2° 
tion,32 


bastardy,’’7® 


for criminal offenses ;’’87 also, 
dictments.”’58 


PROSECUTOR.*® 


prosecution, it is not “prosecution” as 
contemplated by another statute pro- 
viding for the abatement of prosecu- 
tions for misdemeanors. Cornelison v. 
State, 18 Ala. A. 639, 94 S 202. (8) As 
used in Judicial Code § 53, providing 
for the prosecution of crimes in the 
division of the district where commit- 
ted, a defendant may be indicted in 
another division, since the word “pros- 
ecution” has reference merely to pro- 
ceedings after the return of the in- 
dictment. Salinger v. Loisel, 265 U. 
S. 224, 44 SCt 519, 68 L. ed. 989; Shaw 
v. U. S., 1 F. (2d) 199; Biggerstaff v. 
U. S., 260 Fed. 926, 927. (9) Likewise, 
as used in Judicial Code (USCA tit 28 
§ 121) § 59 as to new districts, “prose- 
cution” may properly be used to de- 
scribe the proceedings after the in- 
dictment is found and_ returned. 
Owinian Vee Sen oe) wee Cee dos cont 
(10) The making of a complaint for 
the purpose of procuring a warrant of 
arrest upon preliminary examination 
is, in a sense, a prosecution. State v. 
Rozum, SoNGED. 548, 554, 80 NW 477. 
(11) But, as used in a statute relating 
to violations of the Liquor Law, the 
word “prosecution” does not mean the 
making of a complaint merely, but 
means a criminal action. State v. 
Rozum, supra. (12) Proceedings on 
affidavits are as much prosecutions as 
are similar proceedings by bills of in- 
formation or indictment, and must 
comply with the constitutional re- 
quirements for all prosecutions. State 
v. Cruse, 152 La. 983, 94 S 906, 907. 
(13) Prosecution usually begins with 
the oath before a magistrate. Har- 
nett v. State, 42 Oh. St. 568, 576 [quot 
Wharton Cr. Plead. and Pract. index]. 

[c] Proceedings before magistrate. 
—(1) A preliminary examination be- 
fore a committing magistrate is a 
criminal prosecution. Ex p. Bedard, 
106 Mo. 616, 623, 17 SW 693. (2) AS 
used in a statute, “prosecution” in- 
cludes proceedings before the magis- 
trate as well as before a higher court. 
Reg. v. Meyer, 11 Ont. Pr. 477, 481. 

[d] Arrest and commitment.— 
Where a person is arrested and duly 
committed for a crime for which he is 
thereafter indicted, the prosecution of 
that crime is pending as soon as he is 
arrested and committed. Harnett v. 
State, 42 Oh. St. 568, 576 [quot Peo. v. 
Rivera, 9 Porto Rico 363, 367]. 

{e] Trial.—(1) “Prosecution” com- 
prehends the procedure of the public 
prosecutor in bringing an accused per- 
sgn to trial. McGrath v. U. S., 275 

ed. 294, 299. (2) As usedina statute 
providing “when two or more persons 
are included in one prosecution, the 
court may, at any time before the 
defendant has gone into his defense, 
direct any defendant to be discharged, 
that he may be a witness for the ter- 
ritory,” “prosecution” means “trial.” 
ate v. State, 2 Wash. 291, 294, 26 
P 2 

fe Sentence.—A prosecution ex- 
ists until terminated in the final judg- 
ment of the court, namely, the sen- 
#ence. Terr. v. Nelson, 2 Wyo. 346, 


A continuance of busi- 


“Bary to. a prosecution,”"7 “due 
prosecution,”*® “for the purpose of escaping prose- 


“prosecution by indictment, or informa- 
“prosecution laid,’’S? “prosecution of the 
work, 83 “prosecution or proceeding for a felony,’’*4 
“prosecution pending,’’85 “prosecutions by the com- 
monwealth to recover a penalty,’ 
“prosecutions or in- 


[50 C.J.] 797 


tion against a party whom he suspects to be guilty ;°° 
one who instigates the prosecution upon which ac- 
cused is arrested ; ;°4 one who instigates a prosecu- 
tion, by making an affidavit charging a named person 


with the commission of a penal offense, on which a 


warrant is issued or an indictment or accusation is 


based;°? one who institutes the prosecution by mak- 


ed ;°8 


one who 


“full prosecu- 


“prosecutions 


prosecutor,’’97 


One who prefers an accusa- 


352. 
[g] Information in nature of quo 
warranto is a prosecution. Peo. v. 


Larsen, 265 Ill. 406, 409, 106 NE 947. 
ae Quo Warranto [382 Cye 1412 et 
se 

[h] Inquiry by the council of the 
College of Physicians and Surgeons 
of Ontario into the alleged misconduct 
of a registered practitioner is not a 
prosecution within the meaning of a 
statute limiting the time within which 
a prosecution shall commence. Re 
Stinson, 22 Ont. L. 627, 2 OntWN 512, 
18 OntWR 38 [dism app 2 OntWN 
298, 17 OntWR 565]. 

[il “Criminal action” not synony- 
mous.—Davenport v. State, 20 Okl. 
Cr 253, 27051202) P 18. 

j “Criminal case” distinguished. 
—A “criminal prosecution” is much 
narrower than a ‘criminal case” as 
those terms are used in the Fifth and 
Sixth Amendments to the constitu- 
tion of the United States. Counsel- 
man vy. Hitchcock, 142 U. S. 547, 563, 
2 SCE.L95;, 350s ed. 1110 

75. Badger Va Ratt, 58 Vit. DS5; 
586, 3 A 535. 

76. Young v. Mquitable L. Assur. 

49 Misc. 347, 357, 99 NYS 446 
epeyrane’ L. [L. (1892) p 1958 c 690] 


Soc., 

[a] “From the prosecution of any 
and every kind of business.”—As 
used in an insurance policy, that in- 
sured should be wholly disabled from 
doing that business which he had the 
capabilities to prosecute. Industrial 
Mut. Indemn. Co. v. Hawkins, 94 Ark. 
417, 421, 127 SW 457, 29 LRANS 685, 
21 AnnCas 1029. 

Stockholder’s action see Insurance § 

9 


OF 

Talal COs View LOS 9 SulNew ie pil Oped dds 
91 NE 376, 139 AmSR 801 (seduction). 

78. See Due § 2 text and note 12. 

79. Peo. v. Ellis, 204 Mich. 157, 
158, 169 NW 930. 

80. See Full § 2 text and note 33. 

81. Reagh v. Spann, 3 Stew. (Ala.) 
100, 107. 

82. See supra note 64. 

83. U.S. Widelity,, etc:, Co. ri LO Shs 
189 Fed. 339, 342, 111 CCA 71. 


84. State v. Foster, 187 Mo. 590, 86 
SW 245, 251. 

85. State v. Jackson, 111 La. 343, 
356, 35 S 593 (in a statute, “ ‘accusa- 
tion’ or ‘charge pending’ 8 

. Gordon v. Com., 141 Ky. 461, 133 
Ss 206, 208 (criminal contempt). 

87. State v. utes footing Liquor, 82 
Vt. 287, 73 A 586, 58 

88. See supra mange 58 [b]. 

89. Prosecutor: 

Adultery § 21 (who may prosecute). 

Bastards §§ 73, 74 (proceedings un- 
der bastardy ‘laws, who may insti- 
tute). 

Common informer 12 C. J. p 156. 

Costs §§ 797-804 (liability of prosecu- 
tor for). 

Criminal Law § 497 (preliminary com- 
plaint or affidavit, who may make). 

District and Prosecuting Attorneys 

18°C, J. p_ 1294 et seq: 
Fines, Forfeitures, and Penalties § 


ing the affidavit upon which a defendant is arrest- 


voluntarily makes an affidavit to 


procure the issuance of a warrant to arrest a party 
whom he accuses of a erime.*4 
untarily secures permission to be sworn and go be- 
fore a grand jury to testify as to any alleged crime 
may be held to be a prosecutor.°* 
not exist unless there is a prosecution.?® 

Phrase: “Imputations upon the character 6) the 


So, too, one who vol- 


A prosecutor can- 


100 (informers). 

Indictments and Informations §§ 34— 
43 (prosecutor or informer and in- 
dorsement), §§ 114-118 (signature 
of public prosecutor). 

Intoxicating Liquors § 417 note 90 [a] 
(right of informer or prosecuting 
witness to penalty). 

Municipal Corporations § 629 (infor- 


mers). 
“Private prosecutor’ ante. 
“Prosecute” ante. 
“Prosecution” ante, 

Additional cross references see 


Prosecution ante. 

90. Bouvier L. [Peo. v. Lay 
193° Mich. 17, 159 Nw 299, 302, LRA 
1917B 508]. 

[a] Applicant for writ of manda- 
mus is a “prosecutor” within Crown 
Prac. Rules, rule 25. Re Myhra, 8 
Sask. L. 21, 7 WestWkly 1340. Right 
of private individual to enforce pub- 
lic duty see Mandamus 8§ 546-550. 

[b] ‘‘Who prosecutes,”’ “who may 
prosecute,” “who shall prosecute 
therefor” equivalent to “prosecutor.’’ 
Drew v. Hilliker, 56 Vt. 641, 645 (con- 
struing a statute). 

[ec] Word used in: Peo. v. Lay, 193 
Mich. 476, 160 NW 467 [cit Peo. v. 
Lay, 193 Mich. 17, 159 NW 299, LRA 
1917B 508]; Minister of Inland Rev- 
enue v. Thorton, 12 OntWN 30, 28 
CanCrCas 38. ; 

91. Peo...v. Lay, 193Mich., 17, 159 
NW 299, 302, LRA1917B 508, 

92. Ethridge v. State, 164 Ga. 53, 
137 SE 784; Murray v. State, 30 Ga. 
A. 373, 118 SE 62; Hady v. State, 10 
Ga. A. 818, 74 SE 303; State v. Snel- 
son, 13 Okl. Cr. 88, 162 P 444, 


93. State v. Cohn, 9 Nev. 179, 191. 
ioon State v.. Millain, 3 Nev. 409, 
ao. 

95. State v. Millain, supra. 

[a] In statute providing “and the 


name and surname of the prosecutor, 
and the town or county in which he 
shall reside, with his title or profes- 
sion, shall be written at the foot of 
every bill of indictment for any tres- 
pass or misdemeanor, before it be pre- 
sented to the grand jury,” the word 
means the person who voluntarily 
goes before the grand jury with his 
complaint. U. S. v. Sandford, 27 F. 
Cas NO. 6,228, 1 Craneh iC Or 323, 

[b] “Witness” distinguished.—A 
person who merely appears in response 
to a subpena issued at the instance 
of a grand jury or the prosecuting at- 
torney cannot be held or treated as a 
prosecutor; heiS merely a witness and 
nothing more. State v. Millain, 3 Nev. 
409, 425. See Com. v. Hutcheson, 1 
Bibb (Ky.) 355 (a person summoned 
to give evidence before a grand jury 
on an indictment for trespass is not 
a prosecutor within the meaning of a 
statute). 

96. Peo. v. Lay, 193 Mich. 17, 159 
NW 299, 302, LRA1917B 508. 

97. Per Earl of Reading, a J., in 
Rexyv. Biggin, (19201 I Mic Bens, 
219 (within the meaning of a statute 
in an indictment for murder, “the de- 
ceased man was not the prosecutor, 
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PRO SOLIDO.°8 

PROSPECY.°? 

PROSPECTING PARTNERSHIP.1 

PROSPECTIVE.? Looking forward; econtemplat- 
ing the future.? 

Prospective right. An inartificial phraset—the 
adjective changes the very nature of the substantive; 
a prospective right is not yet a right; it is only an 
expectation having a certain intensity of reason- 
ableness.® 

PROSPECTOR.® A “prospector,” in the ordinary 
use of the word, is one who explores a region for 
minerals and endeavors to establish their existence ;" 
in a prospecting contract, the party who performs 


PRO SOLIDO—PROSTITUTE 


tices.1+ 

As a noun,!? generally understood to be one openly 
devoted to lewdness, or sold to wicked or infamous 
practices;!? a female given to indiscriminate lewd- 
ness!* or to promiscuous sexual intercourse!® for 
gain;'® a woman submitting to indiscriminate sex- 
ual intercourse which she solicits;'? a harlot;?® a 
strumpet.t® A woman may be a prostitute, it has 
been held, although she receives no compensation ;*° 
in some jurisdictions, however, it is otherwise by 
statute.2 As used in statutes, the word has usually 
been construed in its ordinary sense,?? although 
sometimes a statute prescribes several acts, com- 
mission of any of which will subject a woman to 


the labor.® 


punishment as a common prostitute.** 
As a verb, to offer freely for a lewd use, or to in- 


PROSPECTUS.? 
PROSTITUTE.'® As an adjective, openly devot- | discriminate 
ed to lewdness; sold to wickedness or infamous prac- | terms.?° 


There was neither the will nor the in- 
tention on his part to prosecute. He 
was dead and could take no part in 
the proceedings’’). 

98. See Pro § 2. 

99. _See Mines and Minerals § 88. 
fe any See Mines and Minerals §§ 813- 


2. Prospective: 
tines da see Bribery § 1 note 14 [a], 
3 


Construction see Statutes [36 Cyc 
1235]. 


Damages see Damages §§ 92-95. 
Operation of constitutional provisions 

see Constitutional Law § 80. 

Value of attorney’s fee see Bribery § 

3 note 27 [a]. 

Retrospective laws see Constitution- 
al Law §8§ 778-784 

8. Black L. D. 

[a] “Prospective value” of mining 
property has been said to be the val- 
ue with reference to which the cap- 
italization of a corporation organized 
to develop such property is fixed, and 
which, in the judgment of the par- 
ties, the property actually has, but 
which development is necessary to 
disclose. Speer v. Bordeleau, 20 Colo. 
A‘ 413, 79 P 332, 334 [quot Buck v. 
Jones, 18 Colo. A. 250, 70 P 951]. 

4, See Southern Pac. R. Co. v. U. 
S., 189 U.S. 447, 450, 23 SCt 567, 568, 
47 L. ed. 896 (“prospective rights”). 

5. Southern) Pac. R. Co, 'v. U 
supra (per Justice Holmes). 

{aj “Prospective right of inherit- 
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ance.”—State Bank v. Schutt, 174 Iowa |’ 


583, 156 NW 762, 764. 

6 “Prospect” see Mines and Min- 
erals § 88. 

Prospecting partnership see Mines 
and Minerals §§ 813-819. 

7. Thomson vy. Federal Taxation 
Comr., 33 Austr. C. L. R. 73, 75. 

8. Hartney v. Gosling, 10 Wyo. 
346, 68 P 1118, 1123, 98 AmSR 1005 


‘| 603, 607; 


[cit 2 Lindley Mines §§ 8, 858]. 
9. See Corporations § 875. 
10. See Prostitution post. 
11. Carpenter v. Peo., 8 Barb. (N. 
Y)2603; Gla, 
12. “Bawd’”’ see 7 C. J. p 1013. 
“Common prostitute” see Prostitu- 
tion § 5. 
“Concubine” see 12 C. J. p 392. 
“Nightwalker” see 46 C. J. p 478. 
“Whore” see [40 Cyc 933]. 
13. Wilson v. State, 17 Ala. A. 307, 
arate v. Stoyell, 54 Me. 24, 


[a] “Vagabond” not synonymous. 
—Neither in common parlance nor in 
the definition given by lexicographers 
are the words “prostitute” and “‘vaga- 
bond’ synonymous. It is not every 
prostitute that is a vagabond, and 
best re Springer v. State, 16 Tex. 

14. Webster D. [quot State v. Ruhl, 
8 Iowa 447, 454; Com. v. Cook, 12 Metc. 
(Mass.) 93, 97]; Haygood vy. State, 38 
Ala. 61, 13 S 325; Wilson v. State, 17 
Alay ALe307,* S445" T83ee Younter Ly: 
State, 160 Ark. 557, 255 SW 294; Cole 
v. State, 156 Ark. 9, 245 SW 303; Sise- 
more v. State, 135 Ark. 179, 204 SW 
626; Carpenter v. Peo., 8 Barb. (N. Y.) 
State v. Phillips, 26 N. D. 
206, 144 NW 94, 49 LRANS 470, Ann 
Cas1916A 320; Burns v. Columbus, 13 
OhNPNS 508; Barnett v. Phelps, 97 
Or. 242, 191 P 502; Springer v. State, 
16 Tex. A. 591; Rex v. De Munck, 
PLOUS NK Bs "635. 

[a] Married woman included.—The 
word “female,” as used in L. (1909) 
ec 97, providing that any female ‘‘who 
frequents houses of illfame, 
or who commits fornication for hire, 
shall be deemed a [common] prosti- 
tute,’ includes a married, as well as 
an unmarried, woman. State v. Phil- 
ipps, 26 N. D. 206, 207, 144 NW 94, 
49 LRANS 470, AnnCas1916A 320. 


lewdness ;74 


to expose upon vile 


15. State v. Gardner, 174 Iowa 748, 
156 NW 747, LRA1916D 767, AnnCas 
1917D 239; Barnett v. Phelps, 97 Or. 
242, 191 P 502, 504 {cit Cyc]; Davis 
v. Sladden, 17 Or. 259, 264, 21 P 140. 

16. Haygood v. State, 98 Ala. 61, 
13 S 325; State v. Gardner, 174 Iowa 
748, 156 NW 747, LRA1916D 767; Ann 
Cas1917D 239; State v. Stoyell, 54 Me. 
24, 27, 89 AmD 716 [quot Davis v. Slad- 
den, 17 Or. 259, 264, 21 P 140]; Com. v. 
Cook, 12 Metec. (Mass.) 93, 97; Bar- 
nett v. Phelps, 97 Or. 242, 191 P 502, 
504 [cit Cyc}; Davis v. Sladden, 17 Or. 
259, 21 P 140; Reg. v. Rehe, 6 Que. 
Q. B. 274, 276. But see infra text and 
note 20. 

17." State. v- ‘Clark, 78 Towa “4925 
43 NW 273; Peo. v. Berger, 169 NYS 
36 LOR 2b Is 

18. Cole v. State, 156 Ark. 9, 245 
SW _ 303. 

19. Webster D. [quot State v. 
Ruhl, 8 Iowa 447, 454; Com. v. Cook, 
12 Mete. (Mass.) 93, 97]; Wilson v. 
State, 17 Ala. A. 307, 84 S 783; State 


v. Stoyell, 54 Me. 24, 89 AmD 716; 
een eh VirsP eon. 8) Barb: HON Ere) 


20. Peo. v. Berger, 169 NYS 319. 
See Prostitution § 2. 

21. See statutory provisions. See 
also State v. Phillips, 26 N. D. 206, 
207, 144 NW 94, 49 LRANS 470, Ann 
Cas1916A 320 (of L. [1909] c 87, “the 
legislature used the words 5 
‘who commits fornication for hire,’ 
and not, ‘who commits the crime of 
fornication’ 49 10 

22. Younger v. State, 160 Ark. 557, 
255 SW 294. 

23. See statutory provisions. 
also Prostitution § 5. 

24. Carpenter v. Peo., 8 Barb. (N. 
YA 603. 

25. Johnson D. [quot Com. v. Cook, 
12 Metc. (Mass.) 93, 97]; Wilson v. 
State, 17 Ala. A. 307, 84 S 783. 


See 
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PROSTITUTION 


By WiutiAmM HorGan 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 800] 


. ANALYSIS 
I. DEFINITION [§ 1] p 800 if 


TW. OFFENSES IN GENERAL [§§ 2-3] p 801 
A. At Common Law [§ 2] p 801 
B. Under Statutes [§ 3] p 801 


III. ENGAGING IN OR PROMOTING PROSTITUTION [§§ 4-15] p 802 
A. Particular Offenses [§§ 4-9] p 802 . 
1. Engaging in Prostitution [§ 4] p 802 
2. Being Common Prostitute [§ 5] p 802 
3. Aiding and Abetting Prostitution [§ 6] p 803 
4. Maintaining Place for Purpose of Bee oe [§ 7] p 803 
5. Associating with Prostitutes [§ 8] p 8 
6. Frequenting or Occupying Pee 5 9] p 803 
B. Criminal Prosecutions [§§ 10-15] p 803 
1. Indictments and Informations [§ 10] p 803 
2. Variance [§ 11] p 804 
3. Evidence [§§ 12-14] p 804 
a. Burden of Proof [§ 12] p 804 
b. Admissibility [§ 13] p 804 
c. Weight and Sufficiency [§ 14] p 805 
4, Trial; Sentence and Punishment [§ 15] p 805 


IV. PANDERING AND PROCURING [§§ 16-41] p 806 
A. Particular Offenses [§§ 16-24] p 806 
. In General [§ 16] p 806 
. Inducing or Enticing Female To Enter or Become Inmate of Baa ihouse [§ 17] p 806 
Placing Female in Custody of Another for Purpose of Prostitution [§ 18] p 807 
. Harboring Minor for Purpose of Prostitution [§ 19] p 807 


. Willfully Permitting Wife To Practice Prostitution [§ 21] p 808 
. Procuring or Soliciting Female for Purpose of Unlawful Intercourse [§ 22] p 808 
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of Prostitution [§ 23] p 808 
9. Attempts [§ 24] p 809 
B. Criminal Prosecutions [§§ 25-41] p 810 
1. Indictments and Informations [§§ 25-31] p 810 
. In General [§ 25] p 810 
Means Employed [§ 26] p 810 
. Name or Identity of Man or Woman [§ 27] p 811 
. Chastity of Woman [§ 28] p 811 
. Nonconsent of Woman [§ 29] p 811 
. Age of Woman and Knowledge Thereof [§ 30] p 811 
Place of Assignation [§ 31] p 811 
2. Defenses [§ 32] p 812 
3. Variance [§ 33] p 812 
4. Evidence [§§ 34-36] p 812 
a. Burden of Proof and Presumptions [§ 34] p 812 
b. Admissibility [§ 35] p.812 
c. Weight and Sufficiency [§ 36] p 813 
5. Trial [§§ 37-41] p 814 
a. Jurisdiction [§ 37] p 814 
b. Province of Court and Jury [§ 38] p 814 
c. Instructions [§ 39] p 814 
d. Verdict and Conviction [§ 40] p 815 
e. Sentence and Punishment [§ 41] p 815 
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. Placing Wife in House of Prostitution, or Consenting to Her Remaining There [§ 20]p 808 


. Procuring Female To Go from Place to Place, or To Come into or Leave State for Purpose 
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V. DERIVING SUPPORT FROM OR RECEIVING EARNINGS [§§ 42-52] p 815’ 


A. Elements of Offense [§§ 42-44] p 815 
1. In General [§ 42] p 815 
2. Means of Securing or Method of Receiving [§ 43] p 815 
3. Persons within Purview of Statutes [§ 44] p 816 
B. Criminal Prosecutions [§§ 45-52] p 816 
1. Indictments and Informations [§ 45] p 816 
2. Defenses [§ 46] p 817 
3. Evidence [§§ 47-50] p 817 
a. Burden of Proof [§ 47] p 817 
b. Admissibility [§ 48] p 817 
¢€. Weight and Sufficiency [§§ 49-50] p 818 
(1) In General [§ 49] p 818 
(2) Corroboration of Witnesses [§ 50] p 818 
4. Trial [§§ 51-52] p 818 
a. Instructions [§ 51] p 818 
b. Sentence and Punishment [§ 52] p 818 


VI. FEDERAL WHITE SLAVE TRAFFIC ACT [§§ 53-68] p 819 
A. In General [§ 53] p 819 
B. Construction and Application [§ 54] p 819 
C. Offenses under the Act [§§ 55-58] p 819 
1. Transportation [§§ 55-57] p 819 
a. In General [§ 55] p 819 
b. Means and Method [§ 56] p 820 
e. Purpose of Transportation [§ 57] p 820 
2. Harboring Alien Prostitute [§ 58] p 821 
D. Criminal Prosecutions [§§ 59-68] p 821 
Jurisdiction [§ 59] p 821 
Indictments and Informations [§ 60] p 821 
Defenses [§ 61] p 821 
. Variance [§ 62] p 822 
. Evidence [§§ 63-65] p 822 
a. Burden of Proof [§ 63] p 822 
b. Admissibility [§ 64] p 822 
ce. Weight and Sufficiency [§ 65] p 823 
6. Trial [§§ 66-67] p 823 
a. Province of Court and Jury [§ 66] p 823 
b. Instructions [§ 67] p 823 
7. Sentence and Pumshment [§ 68] p 824 
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CROSS REFERENCES 


Abduction §§ 15, 16. 
Adultery 2 C. J. p10. 
Alien prostitute: 
Deportation of see Aliens § 63. 
Exclusion of see Aliens § 59. | 
Importation of see Aliens §§ 73-75. 
Disorderly Conduct 18 C. J. p 1215. 
Disorderly Houses 18 C. J. p 1230. 
Evidence of: 
Accomplice see Criminal Law §§ 1344-1463. 
Acts and declarations of codefendant see Criminal 
Law §§ 1283-1343. 
Codefendant see Criminal Law §§ 1344-1463. 


Infant: 


I, DEFINITION+ 


[§ 1] The word “prostitution” is not a technical 
one? and has no common-law meaning.* In general 
its meaning is the setting of oneself to sale, or of 
devoting to base or unworthy purposes what is in 
“1. “Assignation house” 5 C. J. p “Pimp” 48 C. J. p 1208. 

829. “Prostitute” ante. 

“Breach of the peace” see Breach of “Sexual intercourse” [35 Cyc 1450]. 
the Peace § 1. “Street walking” [37 Cyc 335]. 

“Common nightwalker”’ 12 C. J. p 2. Henderson v. Peo., 124 Ill. 607, 
204. 17 NE 68, 7 AmMSR 391; Com. v. Cook, 

“Common prostitute” 12 C. J. p 206.|12 Metc. (Mass.) 93; Peo. v. Cum- 

“Concubinage”’ 12 C. J. p 391. mons, 56 Mich. 544, 23 NW 215; Tores 

“Fornication”’ see Fornication § 1.]| v. State, (Tex. Cr.) 63 SW 881. 

“Intercourse” 33 C. J. p 171. 3. Com, v. Cook, 12 Mete. (Mass.) 

“Lewdness” see Lewdness § 1. 93; Peo. v. Cummons, 56 Mich. 544, 

“Miscegenation” see Miscegenation | 23 NW 215. 

§ 1. 4. Webster D.; State v. Stoyell, 

“Nightwalker”’ 46 C. J. p 478. 54 Me. 24, 27, 89 AmD 716. See also 

“Pandering” 46 C. J. p 1172. Prostitute (as a verb) ante. 


,OlN) 63) 02 Po78 8), 


Fornication 26 C. J. p 985. 
Imputation of prostitution see Libel and Slander § 64. 
Incest 31 C. J. p 373. 


Contributing to delinquency see Infants § 17. 
Regulations for protection see Infants §§ 15-22. 
Kidnapping 35 C. J. p 902. 
Lewdness 36 C. J. p 1034. 
Nightwalking as nuisance see Nuisances § 231. 
Ordinance affecting see Municipal Corporations § 548. 
Rape of prostitute see Rape [33 Cyc 1420]. 
Seduction [385 Cyc 1289]. 


one’s power.* In its more restricted sense, it is the 
practice of a female offermg her body to an indis- 
criminate intercourse with men;> common lewdness 


5. U. S—wU. S. v. Bitty, 155 Fed. 
938 [rev on other grounds 208 U. S. 
393, 28 SCt.396, 52 Li. ed. 5431, 

Ala.—Haygood v. State, 98 Ala. 61, 
62, 13 S325: 

Cal.—Peo. v. Demousset, 71 Cal. 
Ferguson v. Kern 
County Super. Ct., 26 Cal. A. 554, 147 


P 603. 

I11.—Bunfill v. Peo., 154 Ill. 640, 
39 NE 565. 

Ind.—Nichols y. State, 127 Ind. 


406, 26 NE 839; Miller v. State, 121 
Ind. 294, 23 NE 94; Fahnestock v. 
State, 102 Ind. 156, 161, 1 NE 372; 


ce ee sss ee ee 
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of a female® as distinguished from sexual intercourse 
confined to one man.’ As sometimes stated, prostitu- 
tion is common lewdness of a woman for gain; the 
act of permitting a common and indiscriminate sex- 
but the element of gain 
is not essential® unless made so by statute,1° for if 


ual intercourse for hire;® 


Y 
ry 


PROSTITUTION 


acts.t+ 


definitions.?% 


a woman submits to indiscriminate sexual inter- 


[§ 2] A. At Common Law. 


Prostitution was said 
not to be an offense at common law,'* although a 
common prostitute, while plying her vocation in the 
streets, may be treated as a vagrant,!° and a woman 
who openly and publicly, on a public highway, in the 
hearing of citizens of the commonwealth, and to 
their manifest corruption and subversion, solicits 
men for immoral purposes, may be guilty of a mis- 
demeanor,*® such conduct openly outraging decency 


II. OFFENSES IN GENERAL 


titution,”? 


and being injurious to public morals, and an indicta- 


Osborn v. State, 52 Ind. 526, 528. 
Iowa.—State v. Clough, 181 Iowa 
783, 165 NW 59; State v. Toombs, 79 


Iowa 741, 744, 45 NW 300; State v. 
Ruhl, 8 Iowa 447, 454. 
Kan.—State v. Goodwin, 33 Kan. 


538, 541, 6 P 899. 
Me.—State v. Stoyell, 54 Me. 24, 27, 
89 AmD 716. 
Mass.—Com. v. Cook, 12 Metc. 93, 


Mo.—State v. Gibson, 111 Mo. 92, 19 


SW 980. 
Ne Ee 64 N. H. 577, 
ois > Va 216. 
Y.—Carpenter vy. Peo., 8 Barb. 
603, “610. 


Tex.—Cox v. State, 84 Tex. Cr. 49, 
205 SW 1381, 132 [quot Cyc]. 

; Can.—Reg. v. Rehe, 6 Que. Q. B. 

74. 

6. Peo. v. Arcega, 49 Cal. A. 239, 
193 P 264; Peo. v. Rice, 277 Ill. 521, 
115 NE 631; Nichols v. State, 127 Ind. 
406, 26 NE 839; State v. Gardner, 174 
Iowa 748, 156 NW 747, LRA1916D 
767, AnnCasl1917D 239; State v. Por- 
ter, 130 Iowa 690, 107 NW 923. 

[a] “Lewdness” distinguished.— 
(1) Lewdness has but one meaning in 
whatever connection it may be used, 
and is more comprehensive than ei- 
ther the word “prostitution” or the 
word “assignation,” and may or may 
not consist of acts of prostitution. 
Peo. v. Arcega, 49 Cal. A. 239, 193 P 
264. (2) “Prostitution” is the com- 
mon lewdness of women for gain, or 
the offering of her person to indis- 
criminate intercourse with men, while 
‘Jewdness” is unlawful indulgence 
of the animal desire. State v. Porter, 
130 Iowa 690,107 NW 932. (3) Lewd- 
ness may not import criminal indul- 
gence, but is generally used as indi- 
eating gross indecency with respect 
to the sexual relations. State v. Ray- 
burn, 170 Iowa 514, 153 NE 59, LRA 
1915F 640. 

7 U. SU. S. v. Smith, 35 Fed. 


490. 
ie Cals 


Cal.—Peo. v. Demousset, 
Ind.—Miller v. State, 121 Ind. 294, 


611, 12 P 788. 


23 NE 94; Fahnestock v. State, 103 
Ind. 156, 1 NE 372; Osborn v. State, 
52 Ind. 526. 


8 Iowa 447. 
89 SW 


aes —State v. Ruhl, 
Ky.—Van Dalsen’ v. Com., 

255, 28 KyL 238. 

Me.—State v. Stoyell, 54 Me. 24, 89 
AmD 716. 

Mass.—Com. v. Cook, 12 Metce. 93. 

Minn.—State v. Marsh, 158 Minn. 
111, 196 NW 930. 

N. H—State v. Brow, 64 N. H. 577, 
15 A 216. 

WN. Y.—Carpenter v. Peo., 8 Barb. 
603. 

Can.—Reg. v. Rehe, 6 Que. Q. B. 274. 

[a] Single act of sexual inter- 
course by an unmarried woman does 
not make the woman a prostitute 
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within the meaning of Rev. St. (1881) 


§ 200. Fahnestock v. State, 102 Ind. 
LS iGy ee ING 3 72: 
[b] ‘Concubinage” distinguished. 


—‘‘Prostitution” is not synonymous 
with “concubinage”’ and other terms 
indicating a more restricted degree 
of abandonment. ‘Prostitution,’ as 
ordinarily used in its application to 
lewd women, does not refer to sexual 
intercourse with but one man. How- 
ever illicit the’ relation may be, so 
long as the woman remains faithful 
to one lover, and is motivated only 
by affection or passion and not pecun- 
lary gain, she is not, in the language 
of ordinary folk, termed a ‘‘prosti- 


tute.” State v. Marsh, 158 Minn. 111, 
196 NW 930. 
[c] Number of men not only test. 


—Whether or not a woman is a pros- 
titute is a question of fact which does 
not alone depend on the number of 
persons with whom she has had il- 
licit intercourse, but a jury may con- 
sider her general conduct and other 
circumstances tending to show wheth- 
er or not she so holds herself out to 
the public. State v. Rice, 56 Iowa 431, 
9 NW 343. 

{d] In Texas (1) the term “pros- 
titution” has different meanings ow- 
ing to the sense in which the term 
is used, and it has been said that il- 
licit intercourse in a sense is prosti- 
tution. Hewitt v. State, 71 Tex. Cr. 
243, 158 SW 1120. (2) And it has 
been held that a woman may be a 
prostitute, and yet have illicit inter- 
course with one man only. Springer 
v. State, 16 Tex. A. 591. 

8. Bunfill v. Peo., 154 Ill. 640, 39 
NE 565; State v. Rice, 56 Iowa 431, 
NW 343; State v. Gibson, 111 Mo. 92, 
97, 19 SW 980 [quot Bouvier pO SG Ib 

9. State v. Clark, 78 Iowa 492, 43 
NW 273; Barnett v. Phelps, 97 "Or. 
242, 191 P 502. 


10. See statutory provisions. 

11. State v. Clark, 78 Iowa 492, 43 
NW 2738; State v. Rice, 56 Iowa 431, 9 
NW 343. 

12. Com. v. Kaniper, 3 Pa. Co. 276. 

13. Fahnestock v. State, 102 Ind. 


156, 1 NE 372; State v. Gardner, 174 
Iowa 748, 156 NW 747, LRA1916D 767, 
AnnCasl1917D 239; State v. Phillips, 
26 N. D. 206, 144 NW 94, 49 LRANS 
470, AnnCas1916A 320; Bates v. State, 
27 Oh. A. 391, 161 NE 344. See cases 
supra notes 4-9, 11, 12. 

{a] It must be so defined, unless 
the context clearly shows that the 
legislature intended to give it a 
broader or different meaning. Fahne- 
stock v. State, 102 Ind. 156, 1 NE 372. 

{b] Fornication.—Under a _ stat- 
ute providing that any female who 


commits fornication for hire shall. 


be deemed a prostitute, it was held 
that the word “fornication” used 
therein meant “prostitution.” State 
v. Phillips, 26 N. D. 206, 144 NW 94, 
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course, which she invites, she is a prostitute regard- 
less of the compensation she receives for such 
“Prostitution” is not synonymous with “sex- 
ual intercourse.” !2 
has usually been construed in accordance with these 


Where used in statutes the word 


ble offense;1* and a conspiracy to induce and pro- 
cure a female to become a common prostitute is in- 
dictable,+* without regard to the woman’s chastity.!® 

[§ 3] B. Under Statutes. 
constitutionality has been repeatedly upheld,?! pros- 
together with various acts in connection 
therewith, such as abducting,?? enticing,?4 import- 
ing,”° or transporting?® a woman for the purpose of 
prostitution, accepting the earnings of a prostitute,?* 


Under statutes?° whose 


49 LRANS 470, AnnCas1916A 320. 
See also Fornication § 1. 
14. Reg. v. Howell, 4 F. & F. 160. 
15. Reg. v. Howell, supra. 
Commitment as vagrant see infra § 
ie 
16. Com. v. eee Zoe at Dist. 
592,43 Pa. Co, 
Sietiekiniod ee: infra § 5. 
Streetwalking see infra § 5. 
17; Com. va) Stalcup,. 25 Paw Dist. 
592, 43 Pa. Co.-550. 


18. See One Re § 4 
19. Reg. v. Howell, 4 rm & ¥F. 160. 
20. See statutory provisions. 


Municipal ordinances see Munici- 
pal Corporations § 548. 
21. See infra notes 22, 27, 36, 40. 
Constitutionality of: 
Rederal White Slave Act see infra § 


Statute for commitment of prosti- 

tute as vagrant see infra § 15. 

22. See infra § 4. 

[a] Constitutionality of statutes. 
—(1) The legislature possesses, un- 
der its general police powers, the 
right to pass laws relating to the sub- 
ject of common prostitution, and to 
impose restrictions of a punitive na- 
ture upon common prostitutes. Peo. 
v. Coon, 67 Hun 523, 22 NYS 865. (2) 
“<“Prostitution is coeval with society. 
It stains the earliest mythological 
records. It is constantly assumed as 
an existing fact in Biblical history. 
We can trace it from the earliest 
twilight in which history dawns to the 
clear daylight of to-day, without a 
pause, or a moment of obscurity.’ It 
is equally true that, from the earliest 
period of historical knowledge, it has 
been subjected to regulation by the 
police and legislative authorities of 
nearly all nations.” Peo. v. Coon, 22 
NYS 865, 867 [quot Sanger Hist. Pros- 
titution p 35]. (3) But restrictive 
legislation aimed at prostitutes and 
their associates should not go beyond 
what would seem to be a fair exer- 
cise of the police power (Ex p. Can- 
non, 94 Tex. Cr. 257, 250 SW 429) or 
infringe the constitutional guaranty 
of personal liberty (Watertown vy. 
Christnacht, 38 S. D. 290, 164 NW 62, 
LRA1917F 903). See also Constitu- 
tional Law §§ 428, 445. 

; “Prostitution” defined see supra 
ine 


23. See Abduction §§ 15, 16. 


24. See infra § 17. 
25. See Aliens §§ 73-75. 
26. See infra § 23. 


Transportation in interstate com- 
merce see infra §§ 53-68. 

27. See infra §§ 42-52. 

[a] Constitutionality of statutes. 
—Legislation to stop all forms of 
money-making from earnings of 
prostitution is a constitutional exer- 
cise of the lawmaking power. Com, 
v. Peretz, 212 Mass. 253, 98 NE 1054, 
AnnCas1913D 484; Peo. v. Fegelli, 163 
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aiding and abetting prostitution,?® associating with a 
prostitute,?® frequenting a house of prostitution,®° 
harboring a minor for the purpose of prostitution,?? 
keeping a bawdyhouse,*? living with a prostitute,?* 
nightwalking,** operating or maintaining a place 
-or conveyance for the purpose of prostitution,?® 
pandering,*® placing, or consenting to wife remain- 


PROSTITUTION 


ing, in a house of prostitution,?” placing a woman in 
the custody of another for the purpose of prostitu- 
tion,*® procuring or soliciting a woman for the pur- 
pose of prostitution,?® procuring a woman to leave 
home to go to a place, or to leave or enter the 
state, for prostitution*® or streetwalking,*! has been 
made a erime. 


III. ENGAGING IN OR PROMOTING PROSTITUTION 


[§ 4] A. Particular Offenses—l. Engaging in 
Prostitution. By statute in some jurisdictions it is 
an offense to engage in prostitution.*? 

[§ 5] 2. Being Common Prostitute.*? Under some 
statutes** a woman who is a common prostitute*® is 
guilty of a punishable offense,*® the offense being 
vagrancy under some statutes*? and disorderly con- 
duct under others.*® 

Nightwalking. The term “nightwalker” or “com- 
mon nightwalker,”4® while having a much broader 
meaning generally,®° includes a woman who walks up 
and down the streets at night to pick up men for 
lewd intercourse ;*! and this is the meaning given to 
it when used in statutes with reference to prostitu- 
tion and prostitutes,®? although the word, when 
used in the same statute, has been held not synony- 
mous with “common prostitute.”°* Nightwalking 


with an unlawful purpose or intent at common law is 
a common nuisance, and indictable;®4 hence a wo- 
man who walks the streets at night for the pur- 
pose of picking up men for lewd practices,®* wheth- 
er for gain or not,°® is indictable. 

Streetwalking, loitering, soliciting. Where the 
statute makes it an offense for a common prostitute 
to loiter in a publie thoroughfare or place for the 
purpose of prostitution or solicitation,®™ both the 
fact that the woman is a common prostitute and that 
she was loitering or soliciting’® in a public place are 
essential to the offense;°® and where her failure to 
give a satisfactory account of herself is an element 
of the offense under the statute,®° a conviction ean- 
not be sustained where she was not asked to give 
such an account before her arrest.°1 Under a statute 
making it an offense to be a “disorderly streetwalk- 


App. Div. 576, 148 NYS 979, 32 N. Y. 
Cr. 5 [aff 214 N. Y. 670 mem, 108 NE 
1103 mem]; State v. Miles, 121 Wash. 
318, 209 P 518; State v. Craig, 106 
Wash. 630, 180 P 896; State v. Zen- 
ner, 35 Wash. 249, 77 P 191. 

{[b] Statute silent as to scienter. 
—A. statute, making it an offense to 
live off:of, in whole or in part, or ac- 
cept any of the earnings of, a prosti- 
tute, has been held not invalid and 
unconstitutional because it does not 
include the word “knowingly,” upon 
the ground that its acceptance, no 
matter how innocently, would make 
the party accepting it guilty, for the 
reason that, where statutes are silent 
‘as to any scienter, although it will not 
be necessary to prove affirmatively 
that defendant had knowledge, his 
Jack of knowledge would constitute a 
valid defense. State v. Zenner, 35 
Wash. 249, 77 P 191. 


28. See infra § 6. 

29. See infra § 8 

30. See infra § 9. 

31. See infra § 19. 

32. See Disorderly Houses §§ 20- 
24. 

33. See infra § 42. 

34. See infra § 5. 

35. See infra § 7. 

36. See infra §§ 16-41. 


[a] Constitutionality of statutes. 
—(1) The rules of evidence being sub- 
ject to legislative control (see Consti- 
tutional Law § 979), statutes relat- 
ing to prostitution and pandering are 
not rendered invalid by pvrovisions 
creating evidentiary presumptions. 
State v. Pippi, 59 Mont. 116, 195 P 556. 
(2) A statute providing two different 
maximum penalties for the offense of 
pandering is not indefinite, uncertain, 
and void, and therefore unconstitu- 
tional (Peo. v. Lockhart, 242 Mich. 
491, 219 NW 724) (3) but should be 
construed as providing the lowest of 
the two maximum penalties (Peo. v. 
Lockhart, supra). 


37. See infra § 20. 

38. See infra § 18. 

39. See infra §§ 17, 22. 

40. See infra § 23. 

{a] Constitutionality of statutes. 


—-(1) Statutes making it an offense 
to procure a female to come into a 
state, or leave it for the purpose of 
prostitution, are not void as a regu- 
lation of (Hewitt v. State, 74 Tex. Cr. 
46, 167 SW 40), (2) or interference 
with (Sisemore v. State, 135 Ark. 179, 


204 SW 626), interstate commerce. 
(3) Nor are they in conflict with the 
federal statute (USCA tit 18, §§ 397- 
404 [commonly known as the Mann 
Act]), forbidding the transportation 
of women or girls in interstate com- 
merce for the purpose of prostitution, 
debauchery, or other immoral pur- 
poses (State v. Wood, 136 La. 658, 67 
S 542 [such laws neither conflict with 
each other nor cover the same sub- 
ject, and, so far as they are directed 
against similar evils, are easily rec- 
oncilable]). See Commerce § 170. 
And see infra §§ 55-57. 


41. Seeintra § 5. 
42. See statutory provisions. 
[a] In North Carolina prostitu- 


tion is a crime by statute and is di- 
vided into two degrees, and a man 
may be guilty of the offense in the 
first degree. State v. Brinkley, 193 
N.C. 47, 188 Sh), 138: 

43. Frequenter or occupier of 
bawdyhouse see infra § 9. 

44. See statutory provisions. 

45. “Common prostitute’ see 12 
C.J. p: 206: 

46. Peabody v. State, 72 Miss. 104, 
17 S 213; Forbes’ Case, 11 AbbPr (N. 
Y.) 52, 19 HowPr 457, 4 Park. Cr., 611; 
Johnson v. State, 28 Tex. A. 562, 13 


CA ace Springer v. State, 16 Tex. 
‘a7. See Vagrancy [39 Cye 1109]. 


[a] In New York it was held that 
there was no such offense under the 
criminal code as that of being a com- 
mon prostitute, such conduct being 
treated as evidence of vagrancy, but 
that under L. (1881) ¢ 187, as amend- 
ed by L. (1887) ¢ 17, which, in enu- 
merating offenses punishable by con- 
finement in the house of refuge for 
women, names “common prostitutes,” 
it is a crime to be a common prosti- 
tute, although such offense is not pro- 
vided for in the penal code or code of 
criminal procedure. Peo. v. Cowie,488 
Hun 498, 34 NYS 888; Peo. v. Coon, 
67 Tun 523, 22 NYS 865. 


48. See Disorderly Conduct 18 C. 
J. ip” Wk. 

49. Defined see 46 C. J. p 478. 

Meg nightwalker” see 12 C. J. 
p ; 

50. Thomas v. State, 55 Ala. 260. 
woe See Nightwalker, 46 C. J. p 
52. Peo. v. Berger, 169 NYS 319. 

[a] Woman wandering around 


streets after dark in company with 


another woman who had been con- 
victed of being an inmate of a house 
of ill fame, both she and her com- 
panion accosting and speaking to a 
number of different men in a period 
of a short time while under observa- ~ 
tion of a police officer, is a “night- 
walker” within the meaning of Cr. 
Code § 238 (i). Re Brady, 5 Alta. L. 
400, 10 DomLR 423, 21 CanCrCas 123, 
23 WestLR 333, 3 WestWkly 914. 

53. Re Brady, supra. 

54. Stokes v. State,-92 Ala. 73, 9 
S 400, 25 AmSR 22; Thomas v. State, 
55 Ala. 260; Braddy v. Milledgeville, 
74 Ga. 516, 58 AmR 4438. 

55. <Ala:—Stokes v. State, 92 Ala. 
73, 9 S 400, 25 AmSR 22; Thomas v. 
State, 55 Ala. 260. 

Ga.—Braddy y. Milledgeville, 74 
Ga. 516, 58 AmR 448. 

Wie H.—State v. Dowers, 45 N. H. 

Pa.—Com. vy. Wilson, 25 Pa. Dist. 
536. See Com. v. Stalecup, 25 Pa. Dist. 
592, 43 Pa. Co. 550 supra § 2 text and 
note 16. 

R. I.—State v. Russell, 14 R. I. 506. 

56. Stokes v. State, 92 Ala. 78, 9S 
400, 25 AmSR 22. 

57. See statutory provisions. 

58. [a] “Solicitation.” — “Solicit- 
ing for prostitution” is the act of a 
fallen woman in hailing passers-by 
and soliciting them to patronize her 


business. In re Carey, 57 Cal. A. 297, 
207 P 27h: 
59. In re Carey, supra; Peo. v. 


Molling, 91 Mise. 347, 154 NYS 877. 

[a] Essentials of offense.—Under 
a statute providing that every com- 
mon prostitute or nightwalker, loi- 
tering or being in any thoroughfare 
or public place for the purpose of 
prostitution or solicitation to the an- 
noyance.of passers-by or inhabitants, 
shall be guilty of disorderly conduct, 
the elements of the offense which 
must be established are: First, that 
defendant was a common _ prostitute 
or nightwalker; second, that she was 
loitering in a thoroughfare or public 
place for the purpose of prostitution 
or solicitation, and to the annoyance 
of the inhabitants and passers-by. 
Peo. v. Berger, 169 NYS 319. : 

60. See statutory provisions. 

61. Rex v. Pepper, 19 Man, 209, 
15 CanCrCas 314; Reg. v. Levecque, 
30 U. C. Q. B. (Ont.) 509; Rex v. Har- 
ris, (Yukon T.) 13 CanCrCas 393, 8 
WestLR 633. Contra Re Brady, 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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er,”°? “streetwalking” would not appear to be an 
offense,°* unless accompanied by conduct amounting 
to a public, obtrusive manifestation of prostitu- 
tion,°* or of a character to make it a publie nui- 
sance.®> 

[§ 6] 3. Aiding and Abetting Prostitution.°* Un- 
der statutes making it an offense to aid and abet in 
prostitution,®’ operators of an eating house with 
rooms above for lodgers, who made engagements for 
prostitutes and rented them rooms, and whose place 
was frequented by streetwalkers, were held properly 
convicted for aiding and abetting prostitution.®$ 

[§ 7], 4. Maintaining Place for Purpose of Prosti- 
tution.°® Under a statute making it unlawful to 
keep, set up, maintain, or operate any place, strue- 
ture, building, or conveyance for the purpose of pros- 
titution, or for the purpose of lewdness or assigna- 
tion,?° an automobile was held to be “operated for 
the purpose of prostitution” where the owner on 
many occasions and indiscriminately had intercourse 
therein,*? although with but one woman?? and with- 
out the element of hire.7? The mere receiving of a 
female into an automobile by appointment is of 
course not an offense under such a statute,74* un- 
less done for one of the purposes denounced by the 
aetaue 

[§ 8] 5. Associating with Prostitutes. Under a 
statute making it an offense to associate with pros- 
titutes,*® association with one prostitute has been 
held sufficient to constitute an offense under the stat- 
ute;77 but employment as a cook and janitor in a 
house of prostitution would not be an offense there- 
under.78 Where the statute is limited to associa- 
tion with.a prostitute in a public place, street, or al- 
ley,*® such an association in a private place is not an 
offense thereunder.®° 

[§ 9] 6. Frequenting or Occupying Bawdyhouse. 
By statute in many jurisdictions a woman who fre- 
quents houses of prostitution or ill fame, or who oc- 
cupies a room or house for the purpose of prostitu- 


' tion is declared to be a prostitute,®1 and punishable 


as such.** These statutes apply to married, as well 
as unmarried, women,®* as either may be a prosti- 
tute.** It has been held that a iaan cannot be con- 
victed as an “inmate,” under a statute making it un- 
lawful to be an inmate of a house of ill fame for the 
purpose of prostitution,®® or for “resorting” to such 
a house for such a purpose, under a statute making it 
unlawful to resort to a house of ill fame for the 
purpose of prostitution or lewdness,*® although he 
could be guilty of resorting to such house for the 
purpose of lewdness.87 Under a statute for the sup- 
pression of acts of prostitution in any room of a 
bawdy or disorderly house, or house of ill fame, the 
use and occupancy of a room in any house for un- 
lawful sexual intercourse was held a use for prosti- 
tution,*® and where accused, with the unlawful pur- 
pose, occupied the room or house with another, it 
was held immaterial that the other be also a prosti- 
tute.® A statute making it unlawful to camp near a 
highway, or on a lot or square, or near any school- 
house, for the purpose of prostitution or assignation, 
or illicit sexual intercourse, has been held not to ap- 
ply to individual immorality, and to contemplate only 
commercial vice.®° 

[§ 10] B. Criminal Prosecutions—1. Indictments 
and Informations. In accordance with general 
rules®*? an indictment is sufficient that contains a 
statement of the facts constituting the offense in 
concise and ordinary language, without repetition, 
and in such manner as to enable a person of common 
understanding to know what is intended.®? General- 
ly, under a statute defining the acts which will ren- 
der a woman a prostitute, it is not sufficient to al- 
lege that accused is a prostitute, but the statutory 
facts must be alleged.®® On the other hand, it will 
be sufficient to charge the offense substantially in 
the language used to define or describe it in the 
statute,°* or in language equivalent to that employed 


aes. DomLR 428, 21 Can[113 NE 724. : 92. State v. Burley, 181 Iowa 981, 
Ores ins) bs WestLit 333, 3 West 79. See statutory provisions. 165 NW 190; State v. Richards, 76 
Wkly 914. 80. Zorger v. Greensburgh, 60} Wis. 354, 44 NW 1104. 

[a] Streetwalkers have same right | Ind. 1. \ _ [a] Allegation of venue.—In an 
to walk in streets as any other per- 81. See statutory provisions. indictment for resorting to and fre- 
son, provided they are not so walking 82. Being prostitute generally see | quenting a house of ill fame, it was 


for immoral purposes, and to ascer- 
tain their purpose Cr. Code § 238 (i) 
calls upon the officer making the ar- 
rest to demand the purpose of their 
being in the street. Re Brady, 5 
Alta. L. 400, 10 DomLR 423, 21 Can 
CrCas 123, 28 WestLR 333, 3 West 
Wkly 914; Rex v. Harris, (Yukon T.) 
13 CanCrCas 393, 8 WestLR 633. 

62. See statutory provisions. — 

63. Com. v. House of Correction, 

. 19 Pa. Dist. 1049, 38 Pa. Co. 188; Com. 

v. House of Correction, 19 Pa. Dist. 
1054, 38 Pa. Co. 177. 

64. Com. v. House of Correction, 
19 Pa. Dist. 1049, 38 Pa. Co. 188... 

' 65. Com. v. House of Correction, 
supra. 

66. Aider or abettor generally see 
Criminal Law §§ 117-123. | 

67. See statutory provisions. 

68. State v. Sinodis, 189 N. C. 565, 
127. SE 601. * 


69. See Disorderly Houses §§ 20- 
24, 

70. See statutory provisions. 

71. Bates v. State, 27 Oh. A. 391, 


161 NE 344. 

72. Bates v. State, supra. 

73. Bates v. State, supra. 

74, State v. Newman, 29 N. M. 
106, 219 P 794. 

75. State v. Newman; supra. 

76. See statutory provisions. 

Constitutionality of such statutes 
see supra § 3. 

77. Jessup v. State, 14 Ind. A. 257, 
42-NE950--- « 

78. Wilson vy. State, 185 Ind. 225, 


supra § 5. 

83. State v. Phillips, 26 N. D. 206, 
144 NW 94, 49 LRANS 470, AnnCas 
1916A 320. 

84. State v. Phillips, supra. 


85. Peo. v. Rice, 277 Ill. 521, 115 
NE 631. 
86. State v. Gardner, 174 Iowa 


748, 156 NW 747, LRA1916D 767, Ann 
Cas1917D 239. 
87. State v. Rayburn, 170 Iowa 
514, 153 NW 59, LRA1915F 640. 
Lewdness generally see 36 C. J. p 
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Key v. Ardmore, (Okl. Cr.) 275 


88. 
P 660. 

[a] “House” interpreted as 
“room.”’—Under Rev. Code (1919) § 
6169, which authorizes a city to sup- 
press acts of prostitution occurring 
in any room of a bawdy or disorderly 
house, or house of ill fame and as- 
signation, the use and occupancy of 
a room in any house for unlawful sex- 
ual intercourse was held to constitute 
a use and occupancy for prostitution, 
“house” being generally interpreted 
in accordance with context and facts 
in each case, and as used in such a 
statute meaning any building or sin- 
gle room therein used for disorderly 
purpose. Ex p. McAlpine, (S. D.) 199 
NW 478. 

Key v. Ardmore, (Okl. Cr.) 275 


" State v. McGehee, 308 Mo. 560, 


274 SW 70. 
91. See Indictments and Informa- 


tions §§ 170-311. 


held that the place where the house 
was situated was sufficiently alleged 
by averring that it was located in a 
certain named town and _ county. 
tik v. Richards, 76 Wis. 354, 44 NW 
97 Ala.—Toney v. State, 60 Ala. 
Ind.—Delano v. State, 66 Ind. 348. 
N. Y.—Peo. v. Pratt, 32 Hun 300. 

Wash.—State v.. Bryant, 90 Wash. 


20, 155 P 420. 
Richards, 76 Wis. 


Wis.—State v. 
854, 44 NW 1104. 

{a] Charging woman with being 
willfully and unlawfully common 
prostitute was held not sufficient un- 
der a municipal ordinance making it 
unlawful for a woman to be a com- 
mon prostitute, or habitually to prac- 
tice prostitution, etc., as it did not 
set forth the facts constituting the 
offense, as required by Remington & 
B. Code § 2057. State v. Bryant, 90 
Wash. 20, 155 P 420. 

[b] Scienter.—In a prosecution for 
resorting to and frequenting a house 
of ill fame, an indictment will be suf- 
ficient after verdict, although it does 
not allege that defendant knew the 
character of the house. State v. 
Richards, 76 Wis. 354, 44 NW 1104. 

94. Peo. v. Mead, 145 Cal. 500, 78 
P 1047; Stanton v. State, 27 Ind. A. 
105, 60 NE 999; State v. Burns, 145 
Iowa 588, 124 NW 600; Peo. v. Cow- 
ie, 88 Hun 498, 34 NYS 888. See Peo. 
v. Leoni, 198 Ill. A. 376. 

[a] Common prostitute.-—Where a 
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in the statute.°5 Under statutes making it an of- 
fense for a woman to be a common nightwalker,?® 
it has been held sufficient to charge accused as such 
without setting out the particular practices,®? al- 
though at common law it was held necessary to set 
forth the immoral purpose,®* as the mere fact of 
nightwalking, while subjecting one to be taken up on 
suspicion, was not indictable unless coupled with 
some unlawful purpose.®® Under a statute making a 
prostitute found walking! the street amenable only 
when she is unable on request to give a satisfactory 
account of herself,t the request and her inability 
to give such an account are material ingredients of 
the offense and must be alleged.” 

Giving wrong name to offense is not material 
where the facts alleged are sufficient to charge an 
offense and to determine for what accused is to be 
tried.® 

Conjunctive allegations. Where the statute enu- 
merates several acts, either of which will constitute 
the offender a prostitute, all of such acts may be 
charged conjunctively.* ’ 

Joinder of offenses.° The statutory offense of be- 
ing a common prostitute,® and the common-law of- 
fense of keeping a bawdyhouse,’ are held to be of 
the same class or character so that they may be 
joined in separate counts of the same indictment.* 

[§ 11] 2. Variance. In accordance with the gen- 

eral rule that accused cannot be convicted of an of- 

‘fense different from that charged,® on an informa- 
tion charging one with being the keeper of a house of 
prostitution, a woman cannot be convicted of the 
offense of being an inmate of a house of ill fame 
for the practice of fornication.*° 

[§ 12] 3. Evidence—a. Burden of Proof. As in 


statute, enumerating offenses punish- | offense of 
able by confinement in a house of 
refuge for women, uses the words 


“common prostitute” as descriptive | 550. (2) 
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soliciting men. on 
streets for immoral purposes. 

v. Stalcup, 25 Pa. Dist. 592, 43 Pa. Co. 
Charging 


[§§ 10-13 


other criminal eases! the burden is on the prosecu- 
tion to prove every material element of the offense 
charged.” 

[§ 13] b. Admissibility. General rules?* govern 
the admissibility of evidence in prosecutions of this 
character.’ Thus, on a charge that a woman is a 
prostitute, her conduct is admissible against her,?® 
as is also the fact that she was visited by persons 
of lewd reputation,!® associated with persons of ill 
repute,*” or was seen loitering around places fre- 
quented by prostitutes.t* Where “prostitute,” as’ 
defined by statute, applied to one who resorts to or 
uses a house of il] fame for the purpose of prostitu- 
tion, evidence of the character of a house resorted 
to by accused was held admissible.1® It being com- 
mon knowledge that liquor drinking is a badge of 
the bawdyhouse, evidence of liquor getting and 
drinking is admissible on a charge of prostitution, 
even though evidence of another crime, such evi- 
dence being admissible to show the character of the 
house.?° It has been held that to establish a wo- 
man a common prostitute, evidence of particular 
facts showing her to be such must be introduced,” 
such as that she resided in a house kept for prosti- 
tution,** that she was visited by lewd and disorderly 
persons,?* and that her associates were persons of 
ill repute;** but that evidence of her general repu- 
tation as a prostitute?® or of the general reputation 
of the house in which she lives?* is inadmissible. 
In some jurisdictions, however, evidence of the gen- 
eral reputation of a woman as a prostitute, and of 
a house of ill fame or prostitution, has been made 
competent by statute.?7 

In a prosecution for nightwalking,?* evidence of 
the woman’s general reputation has been held ad- 


of one of the offenses, the charge is 
sufficiently laid in an information 
charging defendant with being a com- 
mon prostitute. Peo. v. Cowie, 88 
Hun 498, 34 NYS 888. 

{b] Form of indictment, informa- 
tion, or complaint.—State v. Stout, 
112 Ind. 245, 13 NE 715; Fahnestock 
v. State, 102 Ind. 156, 1 NE 372; Stan- 
ton’ ve State, 27, Ind, A. 105, 60 NE 
999. 

95. Stanton y. State, supra; 
v. Cowie, 88 Hun 498, 34 NYS 888. 

[a] Thus (1) under a_ statute 
which declares that a woman who 
commits fornication for hire shall be 
deemed a_ prostitute, a complaint 
which charges that defendant com- 
mitted fornication for hire with a cer- 
tain named person fully defines the 
offense in the language of the statute. 
Stanton v. State, 27 Ind. A. 105, 60 
NE 999. (2) Nor need an imdictment 
under such a statute for fornication 
allege that the woman charged was 
unmarried, as the word in its mean- 
ing implies that the woman was sin- 
gle. Stanton v. State, supra. 

{[b] Alleging offense in singular.— 
Where the statute provided that any 
female frequenting.or living in hous- 
es of ill fame should be deemed a 
prostitute, an indictment charging de- 
fendant with living in a house of ill 
fame was held sufficient, the plural 
“houses” therein being held to im- 
port also the singular. State v. Nich- 
ols, 83 Ind. 228, 43 AmR 66. 

96. See supra § 5. 

97. State v. Dowers, 45 N. H. 543; 
State v. Russell, 14 R. I. 506. 

98. Thomas v. State, 55 Ala. 260. 

{a] Form of indictment: (1) 
Charging woman with common-law 


Peo. 


streetwalking for the purpose of pick- 
ing up men for lewd practices. 
liams v.. State, 98 Ala. -52; 18 S 333; 
Stokes v. State, 92 Ala. 73, 9 S 400, 25 
AmSR 22. 

99. Thomas v. State, 55 Ala. 260. 
See also supra § 5. 

See supra § 5. 

2. tex v. Pepper, 19 Man. 209, 15 
CanCrCas 314. 

[a] Sufficiency of 
charge against defendant that she 
“did unlawfully, being a common 
prostitute or nightwalker, wander in 
the streets of the City of Winnipeg, 
not giving a satisfactory account of 
herself when called upon to do _ so, 
and is thereby a loose, idle and disor- 
derly person and a vagrant,” states 
an offense under Cr. Code § 238 (i). 
Rex v. Johnston, 22 Man. 426, 5 Dom 
LR 523, 20 CanCrCas 8, 21 WestLR 
900, 1 WestWkly 1045, 

3. State v. Burley, 181 Iowa 981, 
NW 190. 

[a] Illustration.—An indictment 
charging the keeping of a house of 
prostitution, where not an offense 
under a statute, may nevertheless be 
good as an indictment for prostitu- 
tion, if the facts alleged are sufficient 
to. constitute the offense. State v. 
Burley, 181 Iowa 981, 165 NW 190. 

4 State v. Stout, 112 Ind. 245, 13 
NE 715; Fahnestock v. State, 102 Ind. 
156, 1 NE 372. Compare Peo. v. Leoni, 
PO SeeTS Aw ean Os 

5. Generally see Indictments and 
Informations. §§ 300-356. 

6. See supra § 5. 

7 See supra § 5; and also Disor- 
derly Houses §§ 20-24. 

8. Wooster v. State, 55 Ala. 217. 

9. See Indictments and Informa- 
tions §§ 451-481. 


charge.—A 


the 10. Peo. v. Butler, 208 Ill. A. 126. 

Com. 11. See Criminal Law §§ 993-1004. 

12. Peor v. Troe, 235 Tio 2AS45; 

woman with] Peo. v. Ward, 95 Mise. 508, 160 NYS 
763. 

Wil- {a] Thus (1) under a statute de- 


claring a common prostitute, who has 
no lawful employment, a vagabond, 
it is incumbent upon the prosecution 
to prove, first, that defendant is a 
common prostitute, and, second, that 
she has no lawful employment. Peo. 
v. Ward, 95 Misc. 508, 160 NYS 768. 
(2) In a prosecution for being an in- 
mate of a house of ill fame, it is 
necessary that the prosecution es- 
tablish that the house in question 
was in fact a house of ill fame. Peo. 
v. True, 235 Ill. A. 349, 


13. See Criminal ‘Law § 1034 et 
seq. 

14. See cases infra this section. 

15. Peo. v. Berger, 169 NYS 319: 
ror v. State, 84 Tex. Cr. 49, 205 SW 

16. Robinson v. State, 15 Ala. A. 
29, 72 S 592. 

17. Robinson y. State, supra. 

18. Robinson vy. State, supra. 

19. State v. Burns, 145 Iowa 588, 


124 NW 600. 

20. Thaler v. U./S., 261 Med. 746; 
uate v. Burley, 181 Iowa 981, 165 NW 
21. Arnold y. State, 28 Tex. A. 480, 
13 SW 774. 


22. Toney v. State, 60 Ala. 97. 

23. Toney v. State, supra. 

24. ‘Toney v. State, supra. 

25. Young v. Ardmore, (Okl. Cr.) 
253 P 305; Cross v. State, 85 Tex. 


Cr. 430, 213 SW 638; Arnold v. State, 
28 Tex. A. 480, 13 SW 774. 

26. Cross-y, State, 85 Tex. Cr. 435, 
213 SW 638. 


27. See statutory provisions; and 
supra § 3. 
28. See supra § 5. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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missible,*® as has also evidence of her conduct and 
habits tending to prove the offense charged.?° 

[§ 14] c. Weight and Sufficiency. General rules? 
apply as to weight and sufficiency of the evidence 
to show that accused is a prostitute,?2 a common 
prostitute,** or a streetwalker,*?* or was guilty of 
prostitution,®® of aiding and abetting prostitution,®® 
or of associating with prostitutes,?* or was an in- 
mate of a house. of prostitution,?® or resorted to a 
house of ill fame for the purpose of prostitution.?® 
Generally, where the facts and’ circumstances are 
such that the jury may reasonably infer guilt from 
It has been held 
not necessary to sustain a conviction of a woman on 
a charge of vagrancy and keeping a house of pros- 
titution to show an act of prostitution in her house.*! 
Where, under the statute, accused to be amenable 
to the charge of being a “public prostitute” must 
maintain that character at the time of the prosecu- 


them, the evidence is sufficient.*® 


29. Braddy v. Milledgeville, 74 Ga. 
516, 58 AmR 443 (where, besides the 
evidence of general reputation, there 
was direct and positive evidence of 
defendant’s open lewdness and un- 
chaste conduct). 


30. Williams v. State, 98 Ala. 52, 
TS Sis 33. 
[a] Evidence held admissible to 


show that defendant had been seen 
on the street late at night, coming 
from a saloon frequented by prosti- 
tutes, and had also been seen, but not 
accompanied by a man, coming froma 
dance attended by ‘tough’ people, 
and that she had once been seen 
standing on a corner near the saloon, 
talking to a man; that defendant had 
been seen at night talking to men at 
a certain bar, and that the women 
who visited the bar were prostitutes, 
although the proprietor of the bar 
also had a general grocery store un- 
der the.same roof, and other people 
went there besides prostitutes; and 
that defendant and another girl had 
been found in bed with a man. Wil- 
liams v. State, 98 Ala. 52, 13 S 333. 


31. See Criminal Law §8§ 1559- 
1999. 
32. [a] Evidence held sufficient. 


—Edison v. State, 18 Ala. A. 504, 93S 
352. 

33. [a] Evidence held sufficient. 
—Peabody v. State, 72 Miss. 104,17 S 
213. 

[b] 
Arnold v. State, 
SW 774. 

{c] Circumstantial evidence.—The 
nature of the offense of being a “‘com- 
mon prostitute’ being such that it 
rarely can be established with full- 
ness and directness, facts and circum- 
stances showing the manner of the 
life of accused may be sufficient to 
show the offense. Peabody v. State, 
72 Miss. 104, 13 S 213 (evidence which 
showed that defendants lived by 
themselves and had no occupation, 
were frequently on the streets dressed 
up at nights, and sat on their door- 
steps and solicited passing men, and 
that when men entered their houses 
they followed and closed the doors 
and shutters, and that twice men were 
seen in bed with them). 

34. [a] Evidence held _ sufficient. 
-——Com. v. Dickson, 74 Pa. Super. 200. 

35. [a] Evidence held insufficient. 
—Peo. v. Lorraine, 196 NYS 323; State 
v. Aswell, 193 N. C..399, 187 SH 174; 
State v. Bradshaw, 182 N. C. 769, 108 
SE 722. 

36. [a] Evidence held sufficient. 
—Thaler v. U. S., 261 Fed. 746; State 
v. Sinodis, 189 N. C. 565, 127 SE 601. 

37. [a] Evidence held insufficient. 
—Young v. Ardmore, (Okl. Cr.) 253 
P 305. 

38. [a] Evidence held sufficient. 
—Edison v. State, 18 Ala. A. 504, 93 
S. 352. 

[b] Evidence held insufficient.— 
Peo. v. True, 235 Ill. A. 349.’ 


Evidence held insufficient.— 
28 Tex. A. 480, 13 
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39. [a] Evidence held sufficient. 
—State v. Burns, 145 Iowa 588, 124 
NW 600. 

40. Peabody v. State, 72 Miss. 104, 
13 S 213; Peo. v. Berger, 169 NYS 
319; State v. Sinodis, 189 N. C. 565, 
127 SE 601. 

41. Peo. v. Taleisnik, 225 N. Y. 489, 
122 NE 615 

[a] Proof of act of prostitution.— 
Where an indictment contained counts 
charging defendant with being a va- 
grant, leading an idle, profligate, or 
immoral life, with having no property 
sufficient for her support, being able 
to work and not working, being a 
prostitute, and being the keeper, pro- 
prietor, or employee of a house of 
prostitution, and there was a general 
verdict of guilty, it was held that, in 
order ‘to sustain the conviction, proof 
of an act of prostitution in her house 
was unnecessary. Peo. v. Taleisnik, 
225 N. Y. 489, 122 NE 615. 


42. See supra § 5. 

43. Peo. v. Cowie, 88 Hun, 498, 34 
NYS 888. 

44. See supra § 5. 

45. Peo. v. Berger, 169 NYS 319. 

46. See statutory provisions. 

47. See Breach of the Peace § 19. 

[a] In New York (1) under Con- 


solidation Act §§ 1458, 1461, providing 
that “every person in said city and 
county shall be deemed guilty of dis- 
orderly conduct that tends to a breach 
of the peace, who shall in any thor- 
oughfare or publie place . ..com- 
mit any of the following offenses 
. . . (2) Every common prostitute 
or nightwalker loitering or being in 
any thoroughfare or public place 
for the purpose of prostitution,” etc., 
it was held that a police magistrate 
may require the offender to give 
surety for good behavior, that the 
offenses enumerated do not reach the 
dignity of misdemeanors under the 
common law, and that a magistrate, 
under Greater New York Charter (L. 
[1901] c 466) may compel the giving 
of peace bonds or impose fines not 
exceeding ten dollars on conviction. 
Peo. v. Davis, 80 App. Div.-448, 452, 
80 NYS: 872 [aff 176 N. Y. 465, 68 NE 


884]; Peo. v. City Prison, 44 Misc. 
149, 89 NYS 830; Peo. v. State Re- 
formatory, 44 Misc. 122, 89 NYS 87. 


(2) But this offense is distinct from 
that embraced under L. (1896) c 546, 
as amended by L. (1899) ¢ 632, which 
provides that ‘a female betweén cer- 
tain ages convicted by any magis- 
trate “of being a common prostitute,” 
ete., may be committed to a house of 
refuge for three years; the latter 
offense is not the disorderly conduct 
mentioned in the act first above men- 
tioned, and one summarily convicted 
of the first offense cannot be commit- 
ted by the magistrate for three years 
under the last mentioned act. Peo. 
v. Davis, supra. 

48. See Disorderly Conduct § 36. 
See also Peo. v. Davis, 80 App. Div. 


[§ 15] 4. Trial; 
be a common prostitute subjects the offender to the 
particular penalty of the statute which may con- 
trol the subject,4® and which may provide punish- 
ment as for a breach of the peace,*’ disorderly con- 
duct,*® vagrancy,*® or as a distinct offense,®® or 
which may require commitment to a reformatory or 
house of refuge.°+ 
ute providing for the commitment of a woman con- 
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tion,*? the fact may be established by proof of im- 
proper and lascivious conduct immediately before 
the prosecution.*? 
fense for a prostitute to loiter in any public place 
for the purpose of prostitution or solicitation to the 
annoyance of the inhabitants or passers-by,** the 
fact of loitering is sufficiently established by evi- 
dence of the unexplained action of accused in stop- 
ping and speaking to persons in the public high- 


Under a statute making it an of- 


Sentence and Punishment. To 


In Pennsylvania, under a stat- 


448, 80 NYS 872 [aff 176 N. Y. 465, 
68 NE 884] supra note 47 [a] (2). 
49. See Vagrancy [39 Cye 1113]. 
[a] In New York (1) a statute 
providing for the detention of female 
prostitutes, upon conviction as a va- 
grant, and found by a physician on 
examination to be afflicted with a con- 
tagious, infectious, or communicable 
venereal disease, has been held valid 
(Peo. v. Fox, 144 App. Div. 611, 129 
NYS 646 [rev on other grounds 202 
N. Y. 616 mem, 96 NE 1126 mem]), 
(2) neither depriving the woman of 
her liberty without due process of 
law (Peo. v. Fox, supra), (3) nor de- 
priving her of the equal protection of 
the laws (Peo. v. Fox, supra), (4) 
the statute not making the report of 
the physician binding upon the com- 
mitting magistrate, nor preventing 
him from hearing testimony of the 
prisoner’s condition, or from deter- 
mining the question of her condition 
contrary to such report (Peo. v. Fox, 
supra). (5) Under the Tenement Act 
(L. [1901] ¢ 334), providing for the 
punishment, as a vagrant, of any per- 
son violating such act by committing 
prostitution in her apartment, the 
procedure to be the same as that pro- 
vided by the law for othes cases of 
vagrancy, it is held that on convic- 
tion the person convicted, if she is 
over twenty-one years old, and is not 
committed to the reformatory, may 
be committed under the charter to 
the workhouse on Blackwell’s Island. 


Peo. Vv. lynn, 37 Mise, 90, 74 NYS 
740. 
[b] Quarantine act relating to wo- 


men afflicted with venereal disease, 
and not to men, is valid, it being 
clearly a question for the legislature 
to say whether the public interests or 
the public health requires that a wo- 
man so afflicted should be treated dif- 
ferently from aman. Peo. v. Fox, 
144 App. Div. 611, 129 NYS 646 [rev 
on other grounds 202 N. Y. 616 mem, 
96 NE 1126 memj. 


50. See statutory provisions. 
51. See statutory provisions. 
[a] In California (1) a _ statute 


providing for the confinement of fall- 
en women in a state institution for 
the purpose of reformation and as- 
sistance is not invalid as denying 
privileges and immunities under the 
Fourteenth Amendment to the federal 
constitution, even though the act is 
directed to women only as a class. 
In re Carey, 57 Cal. A. 297, 304, 207 P 
271. (2) Nor is such a statute viola- 
tive of the federal, or of a state, con- 
stitution with respect to the infliction 
of cruel or unusual punishment. In 
re Carey, supra. (3) ‘‘The question 
is narrowed down to this: Does the 
state have the lawful right to seize 
its fallen women and confine them 
for purposes of reformation and as- 
sistance? That it may seize and con- 
fine minors, morons, lunatics, crim- 
inals, and persons addicted to the 
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victed of being a disorderly streetwalker to a house 
of correction, and under which “streetwalking” is 
not an offense,®2 it has been held that a commitment 
upon conviction of “soliciting on the street,’®? or 
upon a conviction for “soliciting men on the street 
for immoral purposes,”°* was not authorized; but, 
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where on application for a writ of habeas corpus it 
appeared that the women in such cases were guilty 
of “disorderly streetwalking,” the court modified the 
commitment so as to make it technically legal and 
proper.°°® 


IV. PANDERING AND PROCURING 


[§ 16] A. Particular Offenses—1. In General. 
“What are commonly called “pandering”®® or “white 
‘slave’’>? statutes, while they have in view a common 
‘purpose, vary somewhat in the different jurisdic- 
tions.°* They usually enumerate many distinct and 
“separate offenses such as inducing, enticing, persuad- 
ing, encouraging, or procuring a female for prostitu- 
tion, or to become or remain an inmate of a house 
of prostitution;°® enticing or inducing a woman to 
enter or leave the state for the purpose of prostitu- 
‘tion or other immoral purpose;°® harboring a minor 
an a house of prostitution;®! placing a female in 
the custody of another for the purpose of prostitu- 
tion or other immoral purpose;°? placing, or per- 
mitting one’s wife to remain, in a house of prostitu- 
tion;®* soliciting a female for the purpose of pros- 
titution or illicit sexual intercourse ;°** and the like, 
the commission of any one of which, in any of the 
different modes enumerated in the statutes, will con- 
stitute a specific offense.°> Statutes which make it 
an offense to procure a female for the forbidden 


excessive use of drugs and liquors 
is not questioned. The first and last 


tuated court in committing defendant 
for six months to house of correction 


purposes by the use of promises, threats, violence, 
schemes, and deyices®® have been held to be intend- 
ed to cover all acts, conduct, and devices used to in- 
duce any female to submit herself for the purpose 
denounced.®? Some statutes relating to procuring 
are limited to procuring for prostitution,®® while 
others include in their prohibition the purpose of 
lewdness,°® coneubinage,’® unlawful intercourse,‘* 
or other immoral purposes.’? “Prostitution,” as 
used in these statutes, means the practice of a wo- 
man submitting to indiscriminate sexual inter- 
course.7* Where, by construction, a statute not ex- 
pressly so providing is said to be directed against 
“compulsory prostitution,”*+ it would seem.that any 
coercive influence calculated to induce to a life of 
prostitution would be within the meaning of “compul- 
sion,” as used in the act.*® These statutes are high- 
ly penal and must be strictly construed*® and con- 
fined to the particular species of immorality intended 
to be suppressed by them.77 

[§ 17] 2. Inducing or Enticing Female To Enter 


Leg. c 23, construed as intended to 
cover all acts and devices). 


enumerated classes are confined sole-|is immaterial where the record is 68. See statutory provisions. 
ly for purposes of reformation and | otherwise sufficient to sustain the con- 69. See statutory provisions, 
assistance. It is insisted that the] viction and sentence. Com. v. Dick- 70. See statutory provisions. 
state, if it confines its fallen women | son, 74 Pa. Super. 200. 71. See statutory provisions. 


for purposes of reformation, should 53. Com. 
make like provision for dealing with 
those of the opposite sex. But the 54, 
difficulty is that men cannot commit 


the crime of carrying on the business 55. 


Com. 


Com. 


v. House of Cor a [a] 
19 Pa. Dist: 1054, 88’ Pa. Co: 177 

v. House of Correction, 
19. Pas Dist. 1049, 88 Pa.-Co! 188, 

v. House of Correction, 


Statute construed.—A statute 
forbidding procuring a woman for 
“unlawful intercourse” has been held 
not limited to that character of sexual 
communication expressly forbidden by 


of prostitution, except as accessories, 
and therefore no general rule on the 
subject could be made to apply to 
both sexes.’”’ In re Carey, supra. 

{b] In New York (1) under an act 
providing for the commitment to a 
house of refuge of women convicted 
“of being common prostitutes,” it was 
held that this was a distinct offense 
frorn that embraced in Code Cr. Proc. 
§ 887, relating to vagrancy, and that 
the fact that the record of conviction 
of a female, of being a common pros- 
titute, and the commitment to the 
house of refuge, recited that she was 
convicted of being a common prosti- 
tute, “and associating with disrepu- 
table people,’ did not render her com- 
mitment and detention unlawful, as 
‘the words quoted may be rejected as 
surplusage. Peo. v. Coon, 67 Hun 
523, 22 NYS 865. (2) Nor is the stat- 
ute invalid because it provides a dif- 
ferent term of imprisonmeiit for 
females of a certain class from that 
which is provided for others. Peo. 
v. Coon, supra. 

{c] Under Greater New York Char- 
ter (1) (L. [1901] c 466 as added by 
L.. [1905] c 610 § 707a), a magistrate 
of the city of New York, who has con- 
victed a woman between the ages of 
sixteen and thirty years of soliciting, 
in violation of Consolidation Act (L. 
[1882] c 410 § 1458 subd 2) can sen- 
tence her to the Befford Reformatory 
under the provisions of the state 
Charities Act (L. [1896] c 546) (Peo. 
v. Davis, 143 App. Div. 579, 127 NYS 
1072 [aff 122 NYS 788]), (2) although 
prior thereto upon a conviction for 
disorderly conduct as specified by L. 
(1882) c 410 § 1458, he could not so 
sentence her (Peo. v. Davis, 122 NYS 
788 [aff 143 App. Div. 579, 127 NYS 


52. See supra § 5. 
[a] Reason which may have ac- 


CL 
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19 Pa. Dist. 1054,.38 Pa. Co. 177; Com. 
v. House of ree deste 19.Pa,” Dist, 
1049, 38 Pa. Co. 

Correcting, eae and amend- 
ing mittimus generally see Criminal 
Law § 3125. 

56. Boyle v. State, 110 Ark. 318, 
161 SW 1049. 

“Pandering” see 46 C. J. p 1172. 

57. Boyle v. State, t10" Ark. 318, 
161 SW 1049. 

58. See statutory provisions. 

[a]. Purpose of statutes.—While 
doubtless the purpose of the law- 
makers primarily was to. protect 
females who are already virtuous 


from the multifarious and wicked de- 


vices and schemes of the panderer, or 
one who for hire would seek to make 
traffic and commerce of females, and 
thus destroy their virtue and make 
them prostitutes, yet in order to ef- 
fectuate this purpose the act, in 
terms, was made broad enough to in- 
clude those who, by any method men- 
tioned in the statute, procure any 
female, whether virtuous or not, to 
engage in illicit sexual intercourse. 
Bowie v. State, 110 Ark. 318, 161 SW 
1049. 

Federal statute see infra § 53. 

59. See infra § 17. 

60. See infra § chs 

61. See infra § 

62. See infra § 

63. See infra § a0 

64. See infra § 2 

65. Southwick “8 State, 126 Ark. 
188, 189 SW 8438; Peo. v. Burns, 75 
Cal. A. 84, 241 P 935; Peo. v. Mans- 
field, 181 Ill. A. 710. 

66. See statutory provisions. 

67. Townsend v. State (Okl. Cr.) 
256 P.942 (Comp. St. [1921] § 1846 
held to include every act constituting 
or entering into such offense as there- 
in: defined); Currington v. State, 72 
Tex. Cr. 143, 161 SW 478 (Acts 32d 


statute, but includes all illicit inter- 
course.‘ Carter v. State, 90 Tex. Cr. 
248, 2384 SW 535. 

72. See statutory provisions. 

[a] It is not offense to induce, en- 
tice, or procure woman for immoral 
purposes under Pen. Code § 2460 subd 
3, aS Such subdivision cannot be in- 
terpreted to define by a clear state- 
ment the crime intended to be speci- 
fied, press it bé treated as if the 
word ‘ ’ before the words ‘‘to enter 
any nates of prostitution,” be omitted, 
in which case it states a crime which 
is to induce, entice, or procure a 
woman for the purpose of prostitution 
or concubinage, or for any other im- 
moral purpose to enter a house of 
prostitution. Peo. v. Rogers, 183 App. 
Div. 604, 170 NYS 825. 

73. State v. Thibodeaux, 136 La. 
935, 67 S 973. See also supra § 1. 

74. Peo. v. Draper, 169 App. Div. 
479, 154 NYS 1034. 

75. See Peo. v. Draper, supra 
(where the court, commenting on Pen. 
L. § 2460 [L. (1909) ec 88] said: ‘The 
statute was, as its title indicated, di- 
rected against crimes ‘against public 
decency and good morals and designed 
to prevent compulsory prostitution of 
women’ and sections of the Penal Code 
and of the Penal Law which have 
carried these other provisions herein- 
after to be considered have always 
been headed: , Compulsory prostitu- 
tion of women.’ The letter and spirit 
of the original statute sought to pro- 
tect women against ‘compulsory pros- 
titution;’ against a system which, by 
the use of money and other valuable 
considerations, it was believed, was 
enabled to largely coerce and control 
the will of unfortunate women’). 

76. Com. v. Lavery, 247 Pa. 139, 93 
A 276;° Com. v. Pizzarella, 88 Pa. 
Super. 933. 

77. Com. v. Pizzarella, supra. 
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or Become Inmate of Bawdyhouse. Where the stat- 
ute denounces the use of promises, threats, violence, 
or any device or scheme to cause or induce a female 
to remain as an inmate of a house of prostitution, 
to constitute the offense it must appear that the 
means used were with the design and purpose,’® 
that they were fairly calculated or naturally tend- 
ing to produce the result,’® and that the inmate was 
induced to remain thereby.8° The gravamen of the 
offense has been said to be the solicitation,’! and 
the gist thereof to be the procuring of a woman by 
some means named in the statute to enter or remain 
in the house of prostitution;$? and hence it igs not 
an element of such offense that the house had al- 
ready been resorted to by others for the purpose of 
prostitution.** Unless the statute expressly so pro- 
vides,** it has been held that the acts denounced 
need not be against the female’s will,8® and it makes 
no difference whether at the time of the procuring 
the woman was virtuous or a prostitute;8* but where 
the statute makes it an offense to solicit or induce 
a female to enter such a house for the purpose of 
“becoming” a prostitute, it is not an offense so to 
solicit or induce one who is at the time a prostitute.’7 
It is not for the purpose of prostitution, under some 
of these statutes, to entice a woman to become one’s 
mistress,°® nor to induce a female to enter a house 
of prostitution for the purpose of fornication with 
accused himself ;8® but under other statutes one or 
both of these purposes, as well as that of prostitu- 
tion, are included in the purpose denounced.?° 
House or place of prostitution. A rooming house®! 
or hotel®? may be a house of prostitution within 
the meaning of these statutes; but a woods or pas- 
ture in the open country has been held not within 
the meaning of a “place in which prostitution is en- 
couraged or allowed,” as used in a statute directed 
against pandering.®? 
Inmate of house. In order to constitute a wo- 
man an inmate of a house of prostitution within the 
78. State v. Topham, 41 Utah 39, 
123 P 888. to 
79. Peo. v. Burns, 75 Cal. A. 84, 241 


P 935; Abrams v. State, 13 Okl. Cr. 
11, 161° P 331; .State’v. Topham, 41 
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(1915) p 1246], as to inducing minors 
become or to remain prostitutes, 
defendant who knowingly permitted 
prosecuting witness, a minor, to com- 
mit acts of prostitution 
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meaning of statutes against pandering and procur- 
ing, she must actually have become an occupant of 
the place designated or procured.®4 A woman visit- 
ing a house of prostitution at the request of accused 
for the purpose of having intercourse with men is 
an “inmate” of a house of prostitution within the 
meaning of such a statute,®® as is a woman entering 
such a house for the purpose of prostitution, al- 
though received subject to certain conditions with 
which she is prevented from complying.®® 

[§ 18] 3. Placing Female in Custody of Another 
for Purpose of Prostitution. Under a statute mak- 
ing it an offense to place a female in charge of an- 
other person for the purpose of prostitution, actual 
physical restraint is not essential to the ecrime,°* 
moral restraint or persuasion being sufficient.° 
Where the statute makes it an offense knowingly to 
receive any money or other valuable consideration 
for procuring a woman and placing her in the cus- 
tody of another! person for immoral purposes, the 
offense is complete where accused receives money 
for procuring a woman, and intends to, and does, 
deliver her for such purpose;°® and it is, immate- 
rial that the person to whom she is delivered had no 


_ intention of using her for that purpose. 


[§ 19] 4. Harboring Minor for Purpose of Pros- 
titution. Statutes in many jurisdictions make it an 
offense to harbor? a female minor for the purpose of 
illicit sexual intercourse, or for the purpose of pras- 
titution.? Under statutes expressly framed to pun- 
ish keepers of houses of prostitution who permit un- 
married females under certain ages to live, board, 
or room therein,* the essential elements of the of- 
fense are that accused be the keeper of such a house,® 
that he permitted or allowed the minor to live in 
such house,® that the minor be unmarried,’ and be 
under the age limited by the statute.8 Accused’s 
knowledge of the minor’s age is not an element of 
the offense;® and hence the fact that accused made 


offense was not complete. Peo. v.. 
Matsicura, 19 Cal. A. 75, 124 P 882. 

95. Peo. v.oJan You}--26; Cal. ,A- 
148, 146 P 63. 


in defend- [a] Where woman on three occa-: 


Utah 39, 123 P 888. 

[a] Mere persuasive argument ad- 
dressed to a female for the purpose 
of inducing her to become an inmate 
of a house of prostitution, but which 
is wholly disassociated from any 
promise, threat, violence, device, or 
scheme to make it an effective argu- 


.ment, is not an offense under such a 


statute. Peo. v. Burns, 75 Cal. A. 84, 
241 P 935. AIR: 
{[b] Promise so insignificant and 


trivial upon its face that it would ap- 
pear that it was not the inducement 
or procuring cause of the female en- 
dering or remaining in such a house 
would not be sufficient under such a 
statute. Abrams v. State, 13 Okl. Cr. 
11s Haptets Pld Pees Sas gL he 

80. State v. Topham, 41 Utah 39, 
P 888. 
Peo. v. Cook, 96 Mich. 368, 55 
980. 
Se) Abrams’ vi “Staite? "13 -Okl: (Cr. 
Tt eB Gs lad SRG IB Ie a LEY, 


83. Peo. v. Cook, 96 Mich. 368, 55 
NW 980. nai 

84. See statutory provisions. _ 

fa] In Louisiana the only im- 


moral acts denounced by Act (1910) 
No. 307 § 1 are such as are done 
against the woman’s will. State v. 
Thibodeaux, 136 La. 935, 67 S 678. 

85. State v. Bowman, 40 Ida. 470, 
235 P 577; State v. Hanes, 84 Wash. 
601, 147 P 1938. 

86. Humphries v. State, 79 Tex. 
Cre i637 186 SW) 832i See’ Peot y- 
Hanford,--3b--Cal. A. +799,171 P1012 
(under Juvenile Court L. § 21 [St. 


ant’s house and encouraged commis- 
sion was guilty, although witness 
may have been already a prostitute). 


87. Peo. vy. Cook, 96 Mich. 368, 55 
NW 980. 
88. State v. Brow, 64°N. H. 577, 


15 A’ 216% vRex vi .Cardell, 7 UAltat I: 
404, 19 DomLR 411, 23 CanCrCas 271. 

89. Com. v. Cook, 12 Metc. (Mass.) 
93; Peo. v. Draper, 169 App. Div. 479, 
154 NYS 1034; Com. v. Lavery, 247 
Pa. 139) 93\A276--[rev,.57> Pa...Super. 


154]. 
90. See statutory provisions. ’ 
91. Peo. v. Jan You, 26 Cal. A. 148, 
£46, P68. 
92. Baldwin v. State, 82 Tex. Cr. 


50, 198 SW 305. 

fa] Rule applied where the hotel 
had a reputation as such, and vari- 
ous women testified to staying at the 
hotel and receiving men and paying 
over to the proprietor part of their 
earnings. Baldwin'v. State, 82 Tex. 
Cr. 50,198 SW 305. 


98. Johnson v. State, 83 Tex. Cr. 
64, 65, 201 SW 990. 

94. Peo. v. Matsicura, 19 Cal. A. 
75, 124 P 882. 

[a] Agreement to let room.— 


Where defendant was the owner of a 
number of rooms in which prostitu- 
tion was permitted and encouraged 
by him, and he agreed to let one of 
such rooms to a prostitute when it 
had been prepared for occupancy, 
which was not occupied by her be- 
cause of the arrest of defendant for 
his act in agreeing to let the woman 
use such room, it was held that the 


sions visited house of prostitution at 
defendant’s request and there had 
intercourse with mén, she was held 
to be an “inmate’”’ of such house with- 
in St. (1911) p 9, making it an of- 
fense to procure a female to become 
an inmate of a house of prostitution. 
ae v. Jan You, 26 Cal. A. 148, 146 
P. ; 

96. Peo. v. Hirsch, 21 Cal. A. 737, 
132 P 1062. 

[a] TIllustration.—Where accused 
found a place in a house of prostitu- 
tion for a woman in order that she 
might ply her vocation as a prosti- 
tute, the woman was held to be an in- 
mate of such house, although she-was 
received subject to the condition that 
she was to receive permission of cer- 
tain officers and pass the clinic, 
which she was prevented from doing 
by arrest. Peo: v. Hirsch, 22 Cal. A. 


CS meee, wl O6 2, 

97. State v. Stone, 66 Wash. 625, 
120 P76. 

98. State v. Stone, supra. 

99. Peo. v. Moore, 142 App. Div. 
402, 127 NYS 98 [aff 201 N. Y. 570 


mem, 95 NE 1136 mem]. 
1. Peo. v. Moore, supra. 
2. “Harboring”’. see 29 C. J. p 213. 
3. See statutory provisions. 
4 See statutory provisions. 


tien Peo. v. Bain, 279 Ill. 206, 116 NE 
oO. 

6. Peo. v. Bain, supra. 

7. Peo. v. Bain, supra. 

8. Peo. v. Bain, supra. 


9. Brown v. State, 23 Del. 159, 74 
A 836, 25 LRANS 661; Stete v. John- 
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a mistake in respect thereof,!° or that the minor 
represented herself to be over the age fixed by the 
statute,’ or the fact that her appearance was such 
as to warrant the belief that she was older,+2 would 
be immaterial. 

[§ 20] 5. Placing Wife in House of Prostitution, 
or Consenting to Her Remaining There. Statutes 
making it an offense for a husband to place his wife 
or connive at her being placed in a house of pros- 
titution, or to permit her to remain in such a house,?3 
have application, even though the wife was im- 
moralt* or was a prostitute before their marriage.+® 
To constitute the offense it must appear that the 
house is one of prostitution!® and that the husband 
had knowledge thereof.17 Jt has been held that an 
apartment in a building comes within the meaning 
of “house of prostitution,” where the apartment. is 
used as a place of prostitution,!® although the rest 
of the building is not so used,® but that a single 
act of prostitution committed in a house would not 
stamp it with the character of a house of prostitu- 
tion.?® Although it is not essential to the offense 
of permitting his wife to remain in a house of pros- 
titution that a husband have had anything to do 


with placing her there,?+ yet in order to constitute _ 


the offense there must be something more than mere 
indifference, or passive sufferance upon his part??— 
there must be some active wish, or willingness in his 
mjnd, that she should continue there;?* but, on the 
other hand, there need not be an affirmative as- 
sent.24 Where a husband uses all lawful means to 
cause his wife’s removal,?®° and is anxious to have 
her leave and tries in all reasonable ways to induce 
her to do so,?° but she remains against his protest 
or wish,?7 he is not guilty of a violation of the stat- 
ute. Under these statutes a husband’s status as 
such continues after an interlocutory decree of di- 
vorce obtained by the wife?® and until final decree.” 

[§ 21] 6. Willfully Permitting Wife To Practice 
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Prostitution. Where a statute makes it an offense 
for a husband willfully to permit his wife to prac- 
tice prostitution,?® the word “willfully”. has been» 
held to mean “intentionally” or “knowingly.”?1 

[§ 22] 7. Procuring or Soliciting Female for Pur- 
pose of Unlawful Intercourse. Where a statute pro- 
vides that it shall be unlawful to invite, solicit, or 
procure a temale to have unlawful sexual inter- 
course,*? the solicitation constitutes the offense ;** 
and where a female is allured or invited and she 
starts to the place of assignation, the offense is 
complete.** The woman is not an accomplice, al- 
though she consents.*° Solicitation may be by acts 
and conduct,*® and no special form of words is nee- 
essary.°7 A bell boy in a hotel who procures wo- 
men for men guests for the purpose of satisfying 
their lust is a “pimp” within the meaning of a stat- 
ute providing for the punishment of “all persons 
commonly known as pimps.”?8 <A single transac- 
tion is sufficient to constitute the offense,?® and it is 
not essential that accused be paid anything for his 
services.4? It is not an offense under these stat- 
utes merely to provide the means by which those 
desirous of having sexual intercourse may conven- 
iently do so;*1 nor is seduction within a statute mak- 
ing it an offense to procure a female to have illicit 
carnal connection with any man.#? A husband is 
not guilty of pandering’ where his wife is a prosti- 
tute with his knowledge, but where he does nothing 
to induce her to submit her body to illicit inter- 
course.** 

[§ 23] 8. Procuring Female To Go from Place 
to Place, or To Come into or Leave State for Pur- 
pose of Prostitution. Some statutes make it an of- 
fense to procure or entice a woman to leave her 
home to go from one place to another in the state, 
or to transport a female, for the purpose of prosti- 
tution or other immoral purposes;** other statutes 
make it an offense to procure or entice a woman to 


son, 85 Kan. 54, 116 P 210. 14. Burge v. State, 96 Tex. Cr. 32, 35. Denman v. State, 77 Tex. Cr. 
[al Knowledge of age.—‘‘The | 255 SW 754. 395, 179 SW 120. 

statutory offenses which ‘have occa- 15. Peo. v. Duncan, 22 Cal. A. 430, 36. State v. Render, (Iowa) 210 

sioned a thorough sifting of this|134 P 797, NW 911. 

question of the effect of ignorance 16. Lane v. State, 102 Tex. Cr. 369, 37. State v. Render, supra. 

on criminal responsibility that is now | 977 Sw 1064. 38. Fleming v. Atlanta, 21 Ga. A. 


before us, are bigamy, abduction 
from parent or guardian of females 
under certain age, or using or har- 
boring, ete., such females for the 
purposes of defilement or prostitu- 
tion, selling liquor to minors, selling 
impure articles of food, etc. With 
regard to some of these, the Courts 
have been greatly perplexed, where 
the language of the statutes is not 
explicit and, as stated by the appel- 
lant’s counsel, there is unquestion- 
ably a conflict of authority in respect 
to several, but with regard to such 
offenses against females of tender 
age, as that with which the’ appel- 
lant stood charged in the indictment 
before the Court below, there is abso- 
lute unanimity.’”’ Brown v. State, 23 
Del. 159, 165, 74 A 836, 25 LRANS 
661. 

10. Brown y. State, supra. 

11. Brown v. State, supra; State v. 
Johnson, 85 Kan. 54, 116 P 210. 

12. Brown v. State, 23 Del. 159, 74 
A 836, 25 LRANS 661. 

13. See statutory provisions. 

fa] In California (1) St. (1891) p 
285 c 206 was construed in an early 
case as prohibiting placing or per- 
mitting a’ wife to remain in such a 
house only for the purpose of prosti- 
tution. Peo. v. Mead, 145 Cal. 500, 78 
P 1047. (2) But later cases have con- 
strued the statute to include even the 
purpose of engaging in an innocent 
occupation therein. Peo. v. Conness, 
150 Cal. 114, 88 P 821. 


17. Peo. v. Conness, 150 Cal. 114, 


88 P 821; State v. Ilomaki, 40 Wash. 
O29 San Pesto. 

18.0 sPeo. ve Barrett, (Calls A.) 20 
PLO; 


19. Peo. v. Barrett, supra. 

20. Lane v. State, 102 Tex. Cr. 369, 
277 SW 1064. 

al. “Peo.,,v. Duncan; 22 Cal, A. 430, 
134, PT9%. 

22. Peo. v. Conness, 150 Cal. 
88.P 821. 

23. Peo. v. Conness, supra; 
Jackson, 37 Nev. 167, 140 P 719. 

24, Johnson v. U. S., 260 Fed. 783, 
171. CCA “509; 

25. Peo. v. Duncan, 22 Cal. A. 430, 
184°P) 797. 

Defense see infra § 32. 


114, 


In re 


26. Peo. v. Conness, 150 °Cal. 114, 
88 P 821; Peo. v. Dunean, 22 Cal. A. 
430; 184. BYES 


27. State v. Llomaki, 40 Wash. 629, 
82 P 873. 

28. Peo. v. Smith, 58 Cal. A. 607, 
209 P 248, 


29. Peo. v. Smith, supra. 
30. See statutory provisions. 
31. Johnson v. U. S., 260 Fed. 783, 


Il CCA ‘509: 

32. See statutory provisions. 

33. Miller v. State, 107 Tex. Cr. 
594, 298 SW 598; Denman vy. State, 
77 Tex. Cr. 395, 179 SW 120; Sanders 
v. State, 60 Tex. Cr. 304, 129 SW 605. 

34. Sanders v. State, supra. 


K97,2 95) SBE Dil. 

“Pimp” see 48 C. J. p 1203. 

39. Fleming v. Atlanta, 21 Ga. A. 
797, 95 SB 1274. 

40. Fleming v. Atlanta, supra. 

41.—"Resz. v.. Guinn, +43 Ont. Le 385, 
44 DomL 707, 30 CanCrCas 372. 

[a] Where accused was cab driv- 
er, and drove prostitutes and men 
who were desirous of having carnal 
connection with them to a _ place 
where they could have and did have 
carnal intercourse, it was held that 
he was not guilty of an offense un- 
der a statute making it unlawful to 
procure girls to have carnal inter- 
course with another person or per- 
sons. Rex v. Quinn, 43 Ont. L. “385, 
44 DomLR 707, 30 CanCrCas 372 (Cr. 
Neo 216 (1) (a); 3 & 4 Geo. Ve 


42. Peo. v. Roderigas, 49 Cal. 9. 

[a] To seduce female is not with- 
in Act of March 1,°1872° (St. f1871— 
1872] p 184), making it a-crime to 
procure any female to ‘have illicit 
carnal connection with any man. 
The act refers to one who procures 
the gratification of the passion of 
lewdness in another. Peo. y. Roderi- 
gas, 49 Cal. 9. 

43. Baker v. State, 82 Tex. Cr. 401 
199 SW 6381. 

44. See statutory provisions. 

Enticement of minor from home 
Haden ey purposes see Abduction 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 23-24] 


enter or leave the state for such purposes;*® and 
still other statutes prohibit only such acts when 
accompanied by promises, threats, violence, or by 
any device or scheme, by fraud or artifice, by duress 
of persons or goods, or abuse of a position of con- 
fidence or authority.4® Under these statutes it is 
not necessary to the offense that the woman share 
in the immoral purpose,*7 or that the purpose for 
which she was procured to go from one place to an- 
other be actually accomplished.t8 The gravamen of 
the offense is procuring the woman to go to a place, 
or to leave the state, for one of the purposes men- 
tioned in the statute,*® and it has been held that 
the offense is complete, even though, when the wo- 
man was induced to leave, no specific destination 
had been determined upon.®° It is not an essential 
element of the offense that the woman should have 
been enticed from any particular state, or county 
in the state, in which the offense is alleged to have 
occurred.®*t Where the purpose denounced in the 
act is prostitution,®? it is no offense thereunder to 
procure a woman to go from one place to another or 
to leave or enter the state for the purpose of forni- 
cation or adultery,®* although such acts be punish- 
able under another statute.°* But accused’s inten- 
tion is the controlling thing;5® and where a wo- 
man is transported across the state line to subject 
her to indiscriminate lewdness, accused is guilty, 
although he indulges in only one act of illicit inter- 
course.°® 

Chastity of woman. Unless expressly provided by 
statute®? it would seem that the previous chaste char- 
acter of the woman would not be an element of the 
offense.°% 

“Procure,” as used in such a statute, means to be- 
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gin proceedings ;5® to cause;*® and hence one, who 
gives money to others to procure a woman to enter 
the state for immoral purposes, and who actively 
urges, advises, and assists in having the woman 


. brought to a house of ill fame as an inmate, “pro- 


cures” her to come into the state.1 Procurement 
may be by coaxing, tempting, and the like, or by oth- 
er means of enticement,°? but neither persuasion, 
inducement, nor enticement need be employed,®* nor 
fraud,** nor duress.®5 

Word “go,” as used in these statutes, includes its 
passive sense of being conveyed as by train or au- 
tomobile.®® / 

“Place,” as used in these statutes, does not mean 
city,°’ and may be a building,®* a house,®® or a 
room,’? and the distance between the places is im- 
material.71 

Words “for other immoral purposes,” as used in 
the statutes, mean acts such as “prostitution,”?? 
“eoncubinage,”’** or “to enter any house for prosti- 
tution.”*4 

[§ 24] 9. Attempts.7> The nature of the crime of 
pandering is not such that an attempt cannot be made 
to commit it.7° An attempt to induce a female to 
leave the state for immoral.purposes, although ac- 
cused fails to accomplish his purpose, may be pun- 
ishable under some statutes.*7 An act constituting 
an attempt to commit the offense is punishable as 
an attempt, notwithstanding such act may in itself 
constitute a substantive offense other than the one 
attempted to be committed,’® or, as has been held, 
even the same offense by another method described 
in the statute.7® An attempt to violate a state stat- 
ute prohibiting the importation into, or exportation 
from, the state of women and girls for immoral pur- 
from the city into the country or 


from the country into the city for ei- 
ther of these purposes. If a woman is, 


45. See statutory provisions. tion being indiscriminate lewdness, 
46. See statutory provisions. not concubinage with one man. Sise- 
47. State v. Rieman, 118 Kan. 577,} more v. State, 135 Ark. 179, 204 SW 
235 P 1050 [reh den 118 Kan. 784, 236 } 626. z 
P 641]. F [b] Mere casual acts of fornica- 
48. State v. Rieman, supra. tion are not within tlhe contemplation 
49. State v. Rieman, 118 Kan. 577,| of the’ statute. Hence, where a 
235 P 1050; Hewitt v. State, 74 Tex. | woman leaves her home for a walk or 
Cr. 46, 167 SW 40. a ride, at the invitation of a man, cum 
“The offense denounced by the]animo revertendi, and during their 


statute and charged in the indict- 
ment was complete if the defendant, 
by any false representations enticed 
the prosecutrix, she being a woman 
of previous chaste character, ‘from 
her father’s house, or from any other 
placeu Sls for) othe yipurpnose {of 
prostitution or for any unlawful sex- 
ual intercourse, at a house of ill fame 
or at any other place of like char- 
acter, or  elsew'here.’” State v. 
Wood, 136 La. 658, 662, 67 S 542. 

50. Hewitt v. State, 74 Tex. Cr. 
46, 167 SW 40. 


51. Lewis v. State, 87 Fla. 37, 98S 
S176 

52. “Prostitution” defined see su- 
pra § 1 


53. Sisemore v. Stata, 1385 Ark. 
179, 204 SW 626; Collins v. State, 83 
Fla. 458, 92 S 681; Com. v. Zampogna, 
$1 Pa, Super, 743) Rex ‘v.- Cardell), 37 
Alta. L. 404, 19 DomLR 411, 23 Can 
CrCas 271. ‘ t 

[a] Thus (1) a statute making it 
unlawful to procure a woman or girl 
to come to Canada for the purpose of 
prostitution (Cr. Code § 216 g) does 
not apply to a case where a man pro- 
cures a woman to come to Canada to 
be his mistress. Rex v. Cardell, 7 
Alta. A. 404, 19 DomLR 411, 23 CanCr 
Cas 271. (2) Where, pending his di- 
vorce, a man lived illicitly with a 
woman whom he married as soon as 
divorced, his transportation of the 
woman within the state while main- 
taining such relations was not a vio- 
lation of Acts (1913) p 407, making 
it an offense to transport a female for 
the purpose of prostitution, prostitu- 


absence they indulge in sexual inter- 
course, it would seem that the man’s 
part in the act would not bring him 
within the statute. Collins v. State, 
83 Fla. 458, 92 S 681. 

54. See statutory provisions. 

55. Younger v. State, 160 Ark. 557, 
255 SW 294. 


56. Younger v. State, supra. 
57. See statutory provisions. 
58. McDowell v. State, 69 Tex. Cr. 


545, 155 SW 521. 
59. Peo. v. Van Bever, 248 Ill. 136, 


93 NE 725. 

60. Peo. v. Van Bever, supra; 
berg v. Rieman, 118 Kan. 577, 235 P 
050. 

61. Peo. v. Van Bever, 248 IIl. 


13:6, Dom Nas 

“Procure” see ante. 

62. State v. Rieman, 118 Kan. 577, 
235 P 1050. 

63. Peo. v. Van Bever, 248 Ill. 136, 
93 NE 725; State v. Rieman, 118 Kan. 
577, 235 P1050. 

64. McDowell v. State, 69 Tex. Cr. 
545, 155 SW 521. 

65. McDowell v. State, supra. 

66. State v. Rieman, 118 Kan. 577, 
235 P 1050. 

67. State v. White, 111 Kan. 196, 
206 P 903. 

[a] “From one place to another.” 
—‘What is meant by the phrase 
‘from one place to another within this 
state’? There is no doubt that the 
statute prohibits persuading a woman 
to go from one city to another for 
either of these prescribed purposes, 
and no question that the statute pro- 
hibits persuading a woman to go 


induced to go from one part of one of 
the larger cities of this state to a dis- 
tant part of the same city, she must 
be going from one place to another. 
The distance between the places is 
immaterial, so long as it cannot be 
said they are one and the same place. 
If a woman were induced to go from 
her home to the rooms of some man 
in another house in the same block, 
or one, two, three, or any number of 
blocks away, the act would be a vio- 
lation of this statute. If a woman 
is on the street and is induced to go 
to a building immediately on the side 
of the street, the statute is violated. 
If a woman is induced to go from a 
reom occupied by her in a hotel to 
another room in the same hotel for 
either of these purposes, the statute 
would be violated.” State v. White, 
121 Kan. 196,°197, 206 P 903. 


68. State v. White, supra. 

69. State v. White, supra. 

70. State v. White, supra. 

‘71. State v. White, supra. 

72. Collins v. State, 83 Fla. 458, 
92 S 681. 

[a]. Furnishing catheter to he 


used in procuring abortion is not an 
immoral purpose contemplated by an 
act making it an offense to entice a 
female to leave her home for the pur- 
pose of prostitution, concubinage, or 
for other immoral purposes. Collins 
v. State, 83 Fla. 458, 92 S 681. 

73. Collins v. State, supra. 

“Concubinage” see 12 C. J. p 391. 


74. Collins v. State, 83 Fla. 458, 
92 S 681. See also supra § 17. 
75. Attempt to commit crime gen- 


erally see Criminal Law §§ 90-96. 
76. Jefferson v. State, 21 Okl. Cr. 
388, 208 P 1088. 
77. Peo. v. Kramer, 208 App. Div. 
203 NYS 156. 
78. Peo. v. Marks, 24 Cal. A. 610, 
142 P98. : .- 
79. Peo. v. Marks, supra. 
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poses, which attempt is, complete before transpor- 
tation in interstate commerce, is wholly intra-state 
and without the purview of the Mann Act,®° and is 
punishable as an attempt under the state statute.5? 


Convictions for attempts to commit offenses under , 


these statutes have been upheld where accused in 
one state enticed a female to enter a house of ill 
fame in another state which she was prevented from 
entering by police interference;’? where accused 
turned a woman over to a professional prostitute to 
be placed in a house by her,*? although the prosti- 
tute did not intend to do so but intended to free 
her;** and where accused procured a room in a 
house of prostitution for a female who occupied it 
but refused to engage in prostitution.®® 

{§ 25] B. Criminal Prosecutions’*—i, Indict- 
ments and Informations—a. In General. As in oth- 
er criminal prosecutions®? the indictment must state 
the offense with sufficient definiteness and certainty 
as fully to apprise accused of the charge against 
him.8® While it is ordinarily sufficient to charge 
a statutory offense in the language of the statute,*® 
this rule is subject to the qualification that, where 
a more particular statement of facts is necessary to 
charge the offense with such certainty as will ap- 
prise accused of the offense imputed to him, it must 
be made;°® and where the statute denounces the 
offense in generic terms, the indictment must go fur- 
ther in stating the offense than by merely using the 
language of the statute,®4 and state the acts or 
facts falling within the general terms on which it 
is intended to rely for conviction.®? An allegation 
that a woman was enticed “for the purpose of 

. . prostituting her” is not sufficient to charge 
that she was enticed “for the purpose of prostitu- 


80. State v. Reed, 53 Mont. 292, 


163 P 477, AnnCas1917E 783. Tl. A. 537; 
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v. Yon, 173 Ill. A. 651; Peo. v. Pizzi, 
170 Peo. v. Paul, 167 [ll.- 


[§§ 24-26 


tion,’”®? but an allegation that she was enticed away 
for the purpose of rendering her a prostitute has been 
held equivalent thereto and -sufficient.°4 The of- 
fense of pandering may be charged as a continuing 
one between designated dates.®® 

Surplusage will not invalidate an indictment 
where, if it be stricken: out, sufficient remains to 
charge the offense,?® nor is an indictment defective 
because it alleges an essential element of the offense 
with unncessary*particularity ;9* but if from the par- 
ticularity of description it is apparent that accused 
is charged with acts not constituting an offense un- 
der the statute, the indictment is defective.®® 

Duplicity. An indictment based upon one section 
of a pandering statute is not rendered duplicitous 
because, in setting forth the means used by ac- 
cused in the violation, a violation of another section 
of the statute is disclosed.®® An indictment need 
not allege that the woman was procured to visit the 
place for the purpose of “meeting” and having such 
intercourse, it being impossible that she could have 
intercourse without meeting the man.? 

[§ 26] b. Means Employed. Where the making of 
a promise, or the use of a threat or violence or of 
some scheme or device, is under the statute an es- 
sential element of the offense, the use of such means 
must, be alleged.2 The nature of such promises, 
threats, violence, or scheme or device must be set 
forth,* it not being sufficient merely to charge them 
in the general terms of the statute.° It has been 
held that an indictment which merely charges in 
general terms that accused “procured,” without al- 
leging the means employed, is not sufficient,? but 
the general allegations that the procuring was by 
abuse of accused’s position of confidence,”? or by 
defective because so framed as to per- 


mit conviction for inducing a female 
already in stich house or hotel to en- 


“Mann Act” see infra § 53 et seq. ARNO he 


' 81. State v. Reed, 53 Mont. 292, 
163 P 477, AnnCas1917E 783. 


82. State v. Stickney, 118 Minn. 
64, 136 NW 419. 

83. Peo. v. Petros, 25 Cal. A. 236, 
143 P 246. 

84. Peo. v. Petros, supra 

85. Peo. v. Grubb, 24 Cal. A. 604, 
141 P 1051. : 

86. anaaags see Criminal Law 
46 C. J. 


87. Ae “Indictments and Informa- 
tions §§ 170-311. 

88. Ark.—Braun v. State, 143 Ark. 
1593, 219 SW 750. 

Cal.—Peo. v. Burns, 75 Cal. A. 84, 
241).P*935. 

Tll.—Peo. v. Jackson, 181 Ill. A. 713. 

Ind.—Miller v. State, 121 Inds 294, 

94, 

Eres: —State v. Dickerhoff, 127 
Towa 404, 103 NW _ 350. 

Kan. —State v. Thom, 92 Kan. 436, 

866. 

pA att Stabe v. Roberts, 149 La. 657, 
89 S 888. 

Minn.—State v. Stickney, 118 Minn. 
64, 136 NW 419. 

N. Y.—-Peo. v. Rogers, 183 App. 
Div. 604, 170 NYS 825. 

Okl. —Abrams V. State, 13 Okl. Cr. 
De Wied Py 317 

Or.—State 
338, 165 BP 194. 


v. Underwood, 79 Or. 


Tex. —Pendergabft v. State, 107 Tex. 


Cr. 326, 296 SW 885. 

Utah.—State v. Topham, 41 Utah 
39, 123 P 888. 

Wash.—State v. Dodd, 84 Wash. 
436, 147 P 9. 

89. Ark.—Southwick v. State, 126 
Ark. 188, 189 SW 843. 

Cal —Peo. v. Conness, 150 Cal. 114, 
88 P 821; Peo. v. De Martini, 25 Cal. 
Azo), 142 P 898. 

Tll.—-Peo. v. :Young, 182 Ill. A. 3; 
Peo. v. Mansfield, 181 Ill. A. 710; Peo. 


Tex.—Baldwin v. State, 82 Tex. Cr. 
50, 198 SW 305; Jones v. State, V2 Pex. 
Cr. 496, 162 SW 1142. 

Utah.—State v. Zaharopoulos, 60 
Utah 244, 208 P 493; State v. Topham, 
41 Utah 39, 123 P 888. 

See also Indictments and Informa- 

tions §§ 253-271. 
' 90, Braun v. State, 143 Ark. 593, 
219 SW 750; State v. Underwood, 79 
Or. 338, 155 P 194; State v. Topham, 
41 Utah 39, 123 P 888. 

91. State v. Topham, euprs: State 
v. Dodd, 84 Wash. 436, 7P 9, 

92. State v. Dodd, ae 


93. Miller v. State, 121 Ind. 294, 
23 NE 94 

94. Nichols v. State, 127 Ind. 406, 
26 NE 839 


95. State v. Zaharopoulos, 60 Utah 
244, 208 P 493. 

96. Sisemore v. State, 135 Ark. 179, 
204 SW 626; Southwick v. State, 126 


Ark. 188, 189 SW 843; Johnson vy. 
State, 78 |\Tex. Cr. 403, 181 SW 455. 
97. Hightower v. State, 89 Ga. A. 


674, 148 SE 300. 

fa] Thus an indictment which 
charged defendant with transporting 
a woman into another state for im- 
moral purposes was not rendered de- 
fective because it alleged that the wo- 
man was transported ‘into the state 
of Tennessee to a hotel and room in 
Soddy, Tennessee,’ which allegation 
might have been omitted, but which, 
when inserted, became material and 
relevant. Hightower v. State, 39 Ga. 
A. 674, 148 SE 300. See also infra § 


State v. Roberts, 149 La. 657, 89 


[a] Under statute making it un- 
lawful to attempt to induce female 
to enter house for the purpose of 
prostitution, an allegation charging 
inducement to enter “a house, to-wit, 
a room,” in a certain hotel, was held 


ter another room therein for the pur- 
pose. State v. Roberts, 149 La. 657, 
89 S 888 

99. Townsend v. State, (Okl. Cr.) 
256 P 94 

[a] Thus, where the indictment 
charged that defendant induced a 
woman to become an inmate of a house 
of prostitution by agreeing that she 
might enter a certain hotel without 
paying any room rent, and by advis- 
ing her that she could make plenty of 
money without working by ‘entering 
and remaining in such hotel and hay- 
ing sexual intercourse with men for 
pay, and by further agreeing with her 
that she should pay part of her earn- 
ings to defendant, it was held that 
the mere fact that the pleading of 
these particulars disclosed the state 
might have elected some other sub- 
division of the statute does not render 
the pleading defective. Townsend v. 
State, (Okl. Cr:)°266 P 942: 

1. Carter vy. State, 90 Tex. Cr. 248, 
234 SW 535. 

2. Carter v. State, supra. 

3. Mitchell v. State, 155 Ark. 413 
244 SW 443; Peo. v. Burns, 75 Cal. A. 
ye ae 12 935; Peo. v. Jackson, 181 Ill. 


4. Abrams vy. State, 13 Okl. Cr. 11, 
161 P 331, 1198; State v. Topham, 41 
Utah 39, 123 P 88g 

5. Abrams v. State, 13-OK1. Cr. 11, 
161 P 331; State v. Topham, 41 Utah 
Soy oor 883. 

6. Pendergraft v. State, 107 Tex. 
Cr. 326, 296 SW 885; Kelley v. State, 
107 Tex. Cr. 254, 296 SW 531. 

Tab PCO Vs Bennett, 185 Ill. A. 
Cana! vy. State, 76 Tex. Cr. 348, 174 

[a] “Merely alleging that defendant 
abused position of authority held by 
him over a female and procured her 
to become an inmate of a house of 
prostitution is not a sufficient allega- 


316; 


5 $ . . 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 26-31] 


duress of the woman’s person and goods,® have been 
held sufficiently specifie and certain. An indict- 
ment which charges accused with permitting a pros- 
titute to solicit in his restaurant or café need not 
allege the manner of solicitation, it being immate- 
rial,® the gist of the offense being the permission.?° 

[§ 27] c. Name or Identity of Man or Woman. 
An indictment charging accused with soliciting a 
male person to have intercourse with a prostitute 
should allege the name or identity of the alleged 
prostitute,’ or facts and circumstances whereby 
her identity may be established,!?2 but an indictment 
charging accused with procuring a female to go to a 
certain place to have sexual intercourse with a male 
person need not allege the name of the male per- 
son.'* It is not necessary specifically to charge that 
the subject of the offense was a woman, if such fact 
clearly appears from the indictment,}4 and it has 
been held that the use of a feminine name imports a 
person of the female sex.15 

[§ 28] d. Chastity of Woman. Where the protec- 
tion of the statute is limited to women of previous 
chaste character,!® previous chastity must be al- 
leged.17 

[§ 29] e. Nonconsent of Woman. If the noncon- 
sent of the woman is an element of the offense,!§ 
it must be alleged that the acts charged were com- 
mitted against her will.?9 

[§ 30] f. Age of Woman and Knowledge Thereof. 
Under a statute for the protection of female mi- 
nors,”° the indictment need not charge accused with 
knowledge of the female’s age, as knowledge or the 
lack thereof is not material.?1 

[§ 31] g. Place of Assignation. An indictment is 
sufficiently definite as to place if it alleges that the 
woman was to go to a designated town,?? or to an 
automobile therein,?? and it need not specify any 
particular house or room in such town.*4* It has 
been held not necessary to specify a particular house 
upon a charge of procuring a female to be an in- 
mate of a house of prostitution,?® although the rule 
would appear to be different under a statute pro- 
tion that the procurement was 


abuse of such position. Pendergraft 
v. State, 107 Tex. Cr. 326, 296 SW 
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b ant on the merits. 
hoff, 127 Iowa 404, 103 NW 350. 
18. See statutory provisions. 
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hibiting the enticing or inveigling of a female into 
a house of prostitution or like resort,?® but in such 
cases it is enough to describe the place with suf- 
ficient particularity to inform accused of the par- 
ticular place into which he was charged with entic- 
ing the female;?7_ and the character of the house 
itself should be alleged.28 Under a statute making 
it an offense to induce a woman to enter a house of 
prostitution for immoral purposes,?® an indictment 
is not sufficient which merely charges accused with 
inducing, enticing, and procuring a woman for sex- 
ual intercourse’? or coneubinage.?+ Nor does an al- 
legation that accused procured a woman to submit 
herself to men for the purpose of prostitution charge 
an offense under a statute making it an offense to 
procure a female to become or remain an inmate of 
a house of prostitution.*? An indictment, however, 
charging that accused induced a woman to reside 
with him for immoral purposes, she being then and 
there his kept mistress and not his wife, charges an 
offense under a statute making it an offense to pro- 
cure a female to reside with a man for immoral pur- 
poses.° ; 

Place from or to which woman procured to go. 
An indictment charging accused with procuring a . 
woman to leave the state for the purpose of pros- 
titution need not allege the state into which she was: 
induced to go,?4 as the offense may~be complete,. 
even though no particular destination be agreed up- 
on.?®> While, under a statute denouncing the act of 
enticing a woman to come into a state, or to leave 
her place of residence in the state, to engage in im- 
moral practices,?* it would be more in accordance 
with good pleading specifically to allege the state or 
county from which the woman was induced to come,?* 
or if the offense was committed entirely in one coun- 
ty or city to allege the place of residence,?® and 
a failure to do so might be the subject of demur- 
rer,°® still it could not be the subject. of motion in 
arrest of judgment.*° 


Knowledge of character of place. Where knowl- 


‘edge of the character of the house which a female 


State v. Dicker-] grand jurors unknown, was _ held 
sufficiently definite and certain in its 
description of the location and pro- 
prietor of the house. State v. Stick- 
ney, 118 Minn. 64, 136 NW 419. 

28. Wiggins v. State, 172 Ind. 78, 
87 NE 718. 

[a]. Under statute making it un- 
Jawful to entice female to enter “a 
house of prostitution, assignation, sa- 


885 Ngee ie aS Thibodeaux, 136 La. 
ct 107 Tex. Cr.| 935, 67 S 4 
ost 206 SW ye eae 20. See supra § 1% oe ot 
‘ . uder v. State, Oar, : 
he ae Ws SADE OD OOS, 60 Utah N. S185, 59 on: Gir. Ct. 33 [aft Dont 
: ; St. mem mem]. 
. State v. Zaharopoulos, supra. , 
th State v. Underwood, 79 Or. 338, ie pe SABE State, 60 Tex. Cr. 
UR a Rt Us 98 23. Burge v. State, 96 Tex. Cr, 32, 
13. Bare State 96 Tex. Cr. 32 APL Gio bis Sah ER a ies RL 5 
Z "7 , ¥ . 32,] Gp. : 
255 SW 754; Carter vy. State, 90 Tex. 24. Sanders v. State, 60 Tex. Cr. 


Cr, 248, 234 SW 535; Sanders v. State, 
60 Tex. Cr. 34, 129 SW 605. 

14. Peo. v. De Mas, 173 Ill. A. 130; 
Peo. v. Greenberg, 172 Ill. A. 360; 
Peo. v. Pizzi, 170 Ill. A. 537. 

15. Peo. v. Mansfield, 181 Ill. A. 


710; Peo. v. De Mas, 173 Ill. A. 130. 
16. See statutory provisions. 
17. Peo. v. Roderigas, 49 Cal. 9. 


{a] Charging enticing of “a vir- 
tuous female” to a house of ill fame 
for the purpose of prostitution, under 
a statute prohibiting the enticement 
of a female before reputed virtuous, 
instead of in the language of the stat- 
ute, is sufficient, in view of other pro- 
visions that a charge of crime shall 
be made in ordinary and concise lan- 
guage, with .such certainty and in 
such manner as to enable a person 
of common understanding to know 
what was intended, and that no in- 
dictment shall be held insufficient be- 
eause of any matter which was for- 
merly deemed a defect or imperfec- 
tion, which does not tend to preju- 
dice the substantial rights of defend- 


34, 129 SW. 605. 

25. Peo. v. De Martini, 25 Cal. A. 
9, 142 P 898; Peo. v. Speedy, 198 Ill. 
A. 427; Pendergraft v. State, 107 Tex. 
Cr. 326, 296 SW 885. 

26. Braun y. State, 143 Ark. 593, 
219 SW 750; Lee v. State, 114 Ark. 
310, 169 SW 963; Clark v. State, 183 
Ind. 159, 108 NE 516; Wiggins v. 
State, 172 Ind. 78, 87 NE 718. 

{a] Identification of house by its 
location on a named street, and by 
lot numbers in a designated addition 
to a city, has been held sufficient. 
Clark v. State, 183 Ind. 159, 108 NE 
516 


27. State v. Stickney, 118 Minn. 64, |. 
136 NW_ 419. 
[a] MTllustration.—An indictment 


which described the house as oper- 
ated by a named woman “at Wausau, 
State of Wisconsin,” and further al- 
leged that the full name of the wo- 
man, a more particular description of 
Wausau and of the location thereof, 
and of the house of ill fame and of 
the location thereof, being to the 


‘oon, or wine-room where intoxicating” 
liquors are sold, or any other place 
for vicious or immoral purposes,” 
(Burns St. Annot. [1908] § 2356), an 
allegation charging accused with en- 
ticing a female to enter a certain 
house described by number and street, 
and in a city, county, and state namead, 
was held insufficient as “any  oth- 
er place” as used in the statute means 
a place of like character, and the 
house referred to might have been 
a reputable dwelling. Wiggins v. 
State, 172 Ind. 78, 87 NE 718. 

29. See supra § 17. : 

30. State v. Thom, 92 Kan, 436, 140 
P 866; Peo. v. Rogers, 183 App. Div- 
604, 170 NYS 825. 


31. Peo. v. Rogers, supra. , 

32. Houseman v. State, 76 Tex. 
Cr 212,173 SW 10367 

33. Peo. v. Rogers, 183 App. Div.. 


604, 170 NYS 825. 

34. Hewitt v. State, 74 Tex. Cr. 46,, 
167 SW 40. 

35. Hewitt v. State, supra. 

86. See supra § 23. 
37. Lewis v. State, 87 Fla. 37, 98 


38. Lewis v. State, supra. 
Lewis v. State, supra. 
Lewis v. State, supra. 
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was procured or enticed to enter, or to remain in, is 
essential,*t such knowledge on the part of accused 
must be alleged,*? and it is sufficiently charged by 
the use of language from which flows a proper and 
legitimate inference that accused had knowledge. 

[§ 32] 2. Defenses. Unless the protection of the 
statute is limited to women of previous chaste char- 
acter,** it is no defense that. the woman previously 
lived an immoral life*® or was already a prosti- 
tute,*® that she was a willing victim,** or that she 
consented.*® Likewise it is no defense, in a prose- 
cution for taking or directing a female under six- 
teen to a house for the purpose of prostitution or 
lewdness, that the girl went willingly to the house 
for the forbidden purpose, or willingly indulged in 
such purpose after arrival.49 In a prosecution of a 
husband for permitting his wife to remain in a house 
of prostitution, it is no defense that prior to their 
marriage the wife was a prostitute,°° but it would 
be a defense that in good faith he used all lawful 
means to cause her removal,°! or that he was anxious 
to have her leave and tried in all reasonable ways to 
induce her to do so,°? or that she remained against 
his protest or wish.°3 

Entrapment is a defense as in other criminal 

41. See supra § 17. 


42. rere vy. Barker, 43 Wash. 69, 
86 P 38 
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ticing a female under age to engage in 
a life of prostitution at the home of 


[§§ 31-35 


cases.°4 

[§ 33] 3. Variance. Pursuant to general rules®® 
a variance results when there is a material disagree- 
ment between the averments of the indictment and 
the proof in some matter legally essential to the 
charge;°® and where a necessary allegation which 
cannot be rejected is alleged with unnecessary par- 
ticularity, it must be proved as laid, or there will be 
a variance.°’ Where the variance is material®* and 
where the appellate court cannot say with assur- 
ance that it is not prejudicial,®® a conviction will 
be reversed. 

[§ 34] 4. Evidence®°—a, Burden of Proof and 
Presumptions. As in all criminal prosecutions, es 
the burden of proof is on the state.°* Accused has 
the presumption of innocence in his favor.** 

[§ 35] b. Admissibility. General rules®* control 
as to the admissibility of evidence.°® The pro- 
curer’s or panderer’s intimacy and relation with, and 
power to control, the woman are circumstances bear- 
ing upon the issues in the case, and admissible,®® 
as are representations made by him to her,®* the 
acts and conduct of the parties in connection with 
the offense,°® including the acts and declarations of 
a codefendant in promotion of the offense;®® but 


without defendant’s knowledge, al- 
though he was jealous of her actions 


43. State v. Barker, supra. 

{a] Indictment sufficiently charges 
knowledge which alleges that defend- 
ant “did then and there unlawfully 
and feloniously connive at, consent 
to and permit_the placin= and leay- 
ing of one M. B. in a house of prosti- 
tution.” State v. Barker, 43 Wash. 69, 
86 P 387. 

44. See supra §§ 17, 23. 

45. McDowell v. State, 69 Tex. Cr. 
545) 155) SiW 521; Stevens v. State, 68 
Tex. Cr; .282, 150 SW 944; State v. 
Hanes, 84 Wash. 601, 147 P 193. 


46. Humphries v. State, 79 Tex. 
Cr. 637, 186 SW 332. 

47. Boyle v. State, 110 Ark. 318, 
161 SW 1049; Stevens v. State, 68 


Tex. Cr. 282, 150 SW 944. 
48. State v. Owens, 124 Kan. 533, 
261 P 600. 
49. Hunt v. Com., .225 Ky. 292, 
8 SW (2d) 379. 
50. Peo. v. Duncan, 22 Cal. A. 430, 
V34 7 Pa Gots 
51. Peo. v. Duncan, supra. 
52. Peo. v. Conness, 150 Cal. 114, 
88 P 821; Peo. v, Duncan, 22 Cal. A. 
430; 1384 P7197; 
53. ‘State v. Ilomaki, 40 Wash. 629, 
82-P 873. 
54 See Criminal Law § 57. 
[a] Thus, where a detective, for 
the purpose of convicting him, per- 
suaded defendant to procure a wo- 
man for the purpose of prostitution, 
‘which accused would not otherwise 
have done, it was held that a convic- 
tion could’not be upheld. State v. Mc- 
Cornish, 59 Utah 58, 201 P 637. 
55. See Indictments and Informa- 
tions §§ 451-481. 
56. See cases infra this note. 
' [a] ‘Variance was held to result: 
(1) Where the indictment charged that 
a woman had been transported ‘ ‘from 
her home in said county,’ which was 
in a certain town, and the evidence 
showed that she was_ transported 
from her father’s house 
country” some three miles from her 
home. Hightower v. State, 39 Ga. 
674, 148 SE 300. (2) Where the in- 
dictment charged defendant with in- 
ducing a female to enter, for the pur- 
_ pose of prostitution, a house of ill 

fame, described as No. 501 Hamilton 
Avenue, in a certain city, and the proof 
showed that he induced her to enter 
No. 415 Hamilton Avenue. Goldberg 
Vas tate it Oh. Cir Ct. aN, soul Ode 
(3) Where’ the indictment charged en- 


“up in the 


defendant, “situated on Lake Street, 
in the city of Paragould,’ and the 
proot showed that the house was not 
on Lake Street, but on a street in the 
vicinity. Lee v. State, 114 Ark. 310, 
169 SW 963. 

[b] Variance held not to result 
where the indictment charged two per- 
sons with keeping a house of prosti- 
tution in which a female under age 
was harbored, and the proof showed 
that one of them alone kept the house. 
Peo. -v. Elston, 231 Ill). 215, 83 NE 
bon 

57. Lee v. State, 114 Ark. 310, 169 
SW 9638; Hightower v. State, 39 Ga. 
A. 674, 148 SE 300. 

58. State v. White, 111 Kan. 196, 
206 P 9038. 

59. State v. White, supra. 

60. Generally see Criminal 
§§ 947-1999. 

61. See Criminal Law §§ 993-1004. 


Law 


62. Currington v. State, 72 Tex. 
Cr. 143, 161 SW 478. 
63.° Currington vy. State, supra. 


See also Criminal Law §§ 1006-1008. 
64. See Criminal Law §§ 947-1999. 
65. See cases infra this section. 
Proof of other offenses see Criminal 

Law § 1191. 

66. Peo. v. Duncan, 22 Cal. A. 430, 
134 P 797; Parker v. State, 83 Tex. 
Cr. 81, 200 SW 1083. But see Jones 
v. State, 72 Tex. Cr. 496, 162 SW 1142 
(to the effect that, while evidence that 
defendant visited the woman he was 
charged with placing in a house of 
prostitution would be admissible, his 
conduct on’these occasions, showing 
that -he cursed her, would be inad- 
missible). 

[a] Evidence that defendant whip- 
ped prostitute and required her to re- 
main at home for the purpose of 
plying her vocation, that he struck 
her because he did not receive enough 
money from her, that he was seen 
to caress her and receive money from 
her while she was living in a disorder- 
ly house, that he agreed to make bond 
for her, that he made inquiries of of- 
ficers who were watching the house 
in which the prostitute lived, and that 
when arrested he was at the same 
house, has been held admissible upon 
a prosecution for causing an inmate 
of a house of prostitution to remain 
therein by promises, threats, violence, 
schemes, and_ devices. Parker v. 
State, 83 Tex. Cr. 81, 200 SW 1083. 

[b] Intercourse ‘of wife with men 
several years before offense charged, 


and she persuaded him of her inno- 
cence, has been held material and 
relevant upon a charge that defendant 
connived at his wife’s prostitution. 
Briscoe v. State, 81 Tex. Cr. 419, 196 
SW 183. 

[c] Fact of defendant’s wife being 
in houses of prostitution for some pe- 
riod prior to the time he is charged 
with allowing or permitting her to 
remain in such a house, and letters 
written by him to her during such 
period, are competent to show his 
knowledge of her continuous vocation 
and his lack of objection. Peo. v. 
Duncan, 22 Cal. A. 430, 134 P 797. 

67. State v. Wood, 136 La. 658, 67 
S 542. 

[a] Evidence of representation 
made in another state by defendant 
to the female after he enticed her 
from her home to another state is 
admissible as tending to establish the 
offense. State v. Wood, 136 La. 658, 
67 S 542. 

68. See cases infra this note 

[a] Evidence held admissible to 
show: (1) That accused had taken 
the prosecuting witness to a certain 
place in another state. Hewitt v. 
State, 74 Tex. Cr. 46, 167 SW 40. (2) 
That the female left the place of ac- 
cused and went to another, and that 
he attempted to induce her to return. 
Dollar v. State, 86 Tex. Cr. 333, 216 
Sw 1087. (3) That a husband en- 
deavored to obtain a place for his 
wife in a house of prostitution and 
thereafter obtained a room for her in 
another, and the statements made by 
him on these occasions. Stevens v. 
State, 68 Tex. Cr. 282, 150 SW 944. 
(4) The act of illicit intercourse and 
the receipt of money therefor by the 
woman procured. Com. v. Pizzarella, 
88 Pa. Super. 233. 

[b] Evidence that prostitute 
robbed man during intercourse and 
gave part of the money to accused who 
was charged with procuring the wo- 
man for the purpose of séxual inter- 
course with another, cf the man’s con- 
versation with accused, and of the fact 
of intercourse, has been held admissi- 
ble. Bybee v. State, 74 Tex. Cr. 211, 
168 SW 526 

69. State v. Dickerhoff, 127 Iowa 
404, 103 NW 350. 

[a] Thus, in a prosecution for the 
statutory offense of enticing a virtu- 
ous female to a house of ill fame for 
the purpose of prostitution, upon the 
theory of the state that defendant and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 30-36 ] 


not subsequent unconnected events?® or acts of oth- 
er parties,’+ or irrelevant or immaterial matters.7? 
The correspondence of accused and the woman, if 
bearing on the offense,’ and also books of account?# 
are admissible where properly identified and con- 
nected.?° 

Evidence of the general reputation of the house 
in which the woman was placed,’® induced, or pro- 
cured to become an inmate of,’* procured to enter 
for the purpose of prostitution? or in which a mi- 
nor was encouraged and permitted to commit acts 
of prostitution,*® is admissible; and such reputation 
may be testified to by police officers, whose knowl- 
edge of the reputation of the house was obtained in 
the course of their official duties,*° rather than by 
a more general inquiry.*! The character of the 
house may also be shown by direct and circumstantial 
evidence. *? 

Previous unchastity of female. Unless it’is an 
element of the offense,8* the previous chaste char- 
acter of the woman is not in issue in prosecutions 


for pandering or procuring,®* and evidence of her 
Pp g) 


prior immorality®® or general bad reputation®® is 
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inadmissible. But while the prosecutrix’s reputa- 
tion or chastity is not in issue,’7 it has been held that 
evidence of her prior general reputation is admis- 
sible as bearing on her credulity as a witness.88 

[§ 36] c. Weight and Sufficiency. Under the gen- 
eral rule*® the guilt of accused must be established 
beyond a reasonable doubt.°® So also under general 
rules*+ evidence has been held sufficient or insuffi- 
cient to sustain a conviction for inducing a woman 
to come into the state®? or leave it for the purpose 
of prostitution®? or for other immoral purposes?* 
by means of promises, threats, violence, devices, 
schemes, ete.;°° for persuading a female to go from 
one place to another in a state,°* and for transport- 
ing a woman through or across a state for the pur- 
pose of prostitution®*? or for the purpose of illicit 
sexual intercourse®® or concubinage;®® for placing 
a woman in custody of another person for the pur- 
pose of prostitution ;* for procuring a woman to en- 
ter or become an inmate of a house of prostitution 
or ill fame? or to remain therein® by means of prom- 
ises, threats, violence, schemes, devices, ete.,4 and 
for soliciting a woman to become an inmate of such 


his wife were jointly engaged in a] Ont. 4289. acts of immorality). 

scheme to get the prosecuting witness 79. Peo. v. Hanford, 35 Cal. A. 799, 89. See Criminal Law §§ 1590-1998. 
into their house for immoral purposes,}|171 P 112. 90. Currington v. State, 72 Tex. Cr. 
evidence of their acts and declara- 80. Peo. v. Brown, 61 Cal. A. 748,| 143, 161 SW 478. 

tions in the promotion of the com-| 216 P 58. ’ 91. See Criminal Law §§ 1559-1999. 
mon purpose was held admissible even 81. Peo. v. Brown, supra. 92. [a] Evidence held sufficient.— 
though both were not present at the 82. See cases infra this note. McDowell v. State, 69 Tex. Cr. 545, 
time and place. State v. Dickerhoff, [a] For examples, by evidence|155 SW 521. 

127 Iowa 404, 103 NW 350. showing: (1) Arrest of prostitutes [b] Evidence held insufficient.— 


70. Stevens v. State, 68 Tex. Cr.|from the house. 


282, 150 SW 944, 


71. Stevens v. State, supra. 
72. See cases infra this note. 
[a] Evidence that defendant gave} become an inmate. 


Clark v. State, 76 
Tex. Cr. 348, 174 SW 354. 
prostitute occupied a room in a hotel 
in which a female was procured to 


Lewis v. State, 87 Fla. 37, 98 S 917. 
93. [a] Evidence held sufficient.— 
iy ge v. State, 155 Ark. 413, 244 SW 


43. 
[b] Evidence held insufficient.— 


(2) That a 


Dollar v. State, 


prosecutrix a catheter, with sugges- 
tion that she use it for purpose of 
abortion, was held improperly admit- 
ted in a prosecution for enticing a 
female to leave her home for pros- 


titution, concubinage, or immoral pur-: 


poses, as giving the female such an 
instrument was not one of the immoral] 
purposes contemplated by the statute. 
Collins’ v. State, 83 Fla. 458, 92.58 
681. 

[b] Prosecutrix’s statement that 
she hoped to get money out of litiga- 
tion was held properly excluded in a 
prosecution for pandering. State v. 
Owen, 124 Kan. 533, 261 P 600. 

73. Holland v. State, 111 Ark. 214, 
163 SW 781; Peo. v. Duncan, 22 Cal. 
A. 430, 134 P 797; State v. Morrison, 
121 Kan, 844, 250 P 333. 


74, Peo. v. Lee, 237 Ill. 272, 86 NE 
573. 
75. Burge v. State, 96 Tex. Cr. 32, 


255 SW 754. 

[a] Unsigned note.—In a prosecu- 
tion for soliciting a female to meet a 
man at a particular place for the 
purpose of having unlawful inter- 
course in violation of Pen. Code (1911) 
art 498, in which it was claimed that 
the prosecution was instituted as a 
blackmailing scheme to extort money 
from defendant’s father, testimony 
as to an unsigned note found on the 
screen of the father’s porch stating 
the writer had ‘‘been trying to see 
you for the purpose of a settlement,” 
and offered by the defense, was held 
properly excluded in the absence of 
evidence connecting the note with the 
prosecutrix. Burge v. State, 96 Tex. 
Cr. 32, 255 SW 754. 

Admission of private writings and 
publications see Criminal Law §§ 1524- 
1530. 

76. Jones v. State, 72-Tex. Cr. 496, 
162 SW 1142; State v. Stone, 66 Wash. 
625, 120 P 76; State v. Ilomaki, 40 
Wash. 629, 82 P 873 (charge of plac- 
ing and leaving wife in house of pros- 
titution). 

77. Peo. v. De Martini, 25. Cal. A. 
9,142 P 898; Yerkes v. State, 110 Nebr. 
498, 194 SW 463. 

78. Boyle v. State, 110 Ark. 318, 
161 SW 1049; Reg. v. McNamara, 20 


S6Tex. Cr. 333, 2176) Swe 108%. 
That beer was sold in the house. 
v. Stone, 66 Wash. 625, 120 P76. 
That one of defendants ~ jointly 
charged with maintaining a house of 
prostitution assigned a prostitute a 
room therein. Dollar v. State, 86 Tex. 
Cr. 398, 216 SW 1089. (5) That one 
of those jointly accused of keeping a 
house of prostitution in which a fe- 
male was placed, told her that in case 
a policeman called she should say that 
she was an agent for toilet articles. 
State v. Stone, supra. 

{b] Evidence that accused was 
carrying on legitimate business there- 
in at the time of the alleged offense 
was held admissible on a charge of 
procuring a woman to enter a house 
where prostitution was practiced and 
encouraged. Boyle v. State, 110 Ark. 
318, 161 SW 1049. 

[ec] Evidence of witnesses living 
in house that up to the time the fe- 
male was taken to it it was not used 
as a disorderly house has, been held 
relevant to contradict testimony that 
the house had been and was then so 
used. Boyle vy. State, 110 Ark. 318, 
161 SW 1049. . 

[d] Corroboration of prosecutrix. 
—A conversation held between the 
prosecutrix and another inmate of 
the house, overheard by a witness, 
showing that the house was a house 
of prostitution, was held admissible 
as corroborative evidence of the tes- 
timony of prosecutrix. State v. Stone, 
66 Wash. 625, 120 P 76. 


83. See supra §§ 17, 23. 
84 Burge v. State, 96 Tex. Cr. 32, 
255 SW 754; State v. Stone, 66 Wash. 


625, 120, P 76. 

85. Stevens v. State, 68 Tex. Cr. 
282, 150 SW 944; State v. Stone, 66 
Wash. 625, 120 P 76. 

86. Stevens v. State, 
282, 150 SW 944. 

87. See cases supra notes 84-86, 

88. State v. Stone, 66 Wash. 625, 
120 P 76. See Burge v. State, 96 Tex. 
Cr. 32, 255 SW 754 (to the effect that, 
if the female who was the subject 
of the offense was a witness, it would 
perhaps be pertinent on cross-exami- 
nation to question her as to previous 


68: Tex. Cr. 


Hewitt v. State, 74 Tex. Cr. 46, 167 
SW 40. 

94. [a] Evidence held sufficient 
to show attempt.—Peo. v. Kramer, 208 
App. Div. 258, 203 NYS 156. 


95. [a] Evidence held sufficient.— 
Mitchell v. State, 155 Ark. 413, 244 
Sw 443. 

96. [a] Evidence held sufficient.— 


Sti v. Clark, 125 Kan. 791,; 266 P 


{b] Evidence held insufficient 
State v. Berndt, 60 Mont. 377, 199 
P 444, 

97. [a] Evidence held insufficient. 
—State v. Anderson, 284 Mo. 657, 225 
SW 896; State v. Berndt, 60 Mont. 
377, 199 P 444; Com. v. Fideli, 81 Pa. 
Super. 79; Com. v. Zampogna, 81 Pa. 
Super. 74. 

98. [a] Evidence held sufficient.— 
State v. Morrison, 121 Kan. 844, 250 
P 333; State v. Rieman, 118 Kan. 577, 
235 P 1050 [reh den 118 Kan. 784, 
236 P 641]. 

99. [a] Evidence held sufficient.— 
Sess v.. Clark, 125, Kan? 791, 266 Pe 


( 

1. [a] Evidence held sufficient.— 
Peo. v. Moore, 142 App. Div. 402, 127 
NYS 98 [aff 201 N. Y. 570 mem, 95 NE 
1136 mem]. 

[b] Evidence held insufficient.— 
Peo. v. Drake, 162 Cal. 248, 121 P 1006. 

2. [a] Evidence held sufficient.— 
Peo. Vv. Lorres, 193 Cali 730,.227 Peti7: 
Peo. v. Jan You, 26 Cal: “A. 148, 146 
P 68; Peo. v. Marks, 24 Cal. A. 610, 
142 P 98; Peo. v. Grubb, 24 Cal. A. 604, 
141 P 1051; State v. Bowman, 40 Ida. 
470, 2385 P 577; Yerkes v., State, 110 
Nebr. 498, 194 NW 4638; Beck v. State, 
9-OK1l. Cr. 620, 132 P 929; Edmons v. 
State, 9 OKI. Cr. 608, 132, P_ 923; Dol- 
lar v. State,.86 Tex. Cr. 3338, 216 SW 
1087; Baldwin v. State, 82 Tex. Cr. 
50, 198 SW 3805; Humphries v. State, 
79 Tex. Cr. 637, 186 SW 3382. 

8. [a] Evidence held insufficient. 
—State v. Topham, 41 Utah 39, 123 P 
888. 

4. [a] Evidence held sufficient.— 
Boyle v. State, 110 Ark. 318, 161 SW 
1049; Com. v. Brown, 54 Pa. Super. 
439; Parker .v. State, 83 Tex. Cr. 81, 

200 SW 1088. 
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a house;> of a husband for placing his wife in a 
house of prostitution® or causing her to lead a life 
of prostitution;* for soliciting another to have carn- 
al knowledge of a woman® or procuring or solicit- 
ing a woman to have unlawful intercourse with a 
man,® or to enter any place in which prostitution is 
encouraged or allowed;1° for taking a female minor 
to a house for the purpose of prostitution,'! or for 
permitting such minor to live in a house!” or en- 
ticing such minor to a place where prostitution is 
practiced,t* and for the enticement of a female mi- 
nor to have sexual intercourse.1* Like rules must 
be resorted to in prosecutions for pandering or pro- 
curing to test the sufficiency of the evidence to es- 
tablish the character of a house as one of ill fame 
or prostitution, where relevant;!®> to determine the 
sufficiency of the evidence to take the case to the 
jury;'® and to determine the sufficiency of the cor- 
roboration of the woman who was the subject of the 
offense, where such corroboration is required.!7 Cor- 
roboration of the testimony of the woman concerned, 
although required by statute,t® may be by evi- 
dentiary facts and circumstances,!® and not neces- 
sarily by eye-witnesses.2° The character of the 
house in prosecutions for pandering and procuring 
may be sufficiently established by the testimony of 
police officers as to its reputation, although such 
knowledge was acquired during the course of their 
duties only.2!, Where material under the statute,?? 


{b] Evidence held insnfficient.— 
Jefferson v. State, 21 Okl. Cr. 388, 
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wife resided has been held insufficient 
to show that the place was a house 


[§§ 36-39 


the previous chaste character of the female need not 
be proved by direct evidence,?* but may be suffi- 
ciently shown prima facie from presumptions aris- 
ing from other facts.?* 

[§ 37] 5. Trial—a. Jurisdiction. While it may 
be that.a state or sovereignty may pass laws with 
regard to its own citizens which will be binding and 
obligatory on them when they are beyond its ter- 
ritorial limits, and for the violation of which they 
may be punished by criminal proceedings in its 
courts, whenever it can find them within its juris- 
diction,?® where a person in one jurisdiction pro- 
cures a woman to go into another for a purpose de- 
nounced by a statute of the latter, the procurement 
must be shown to have been committed in such latter 
jurisdiction, it not being shown that accused was a 
citizen or subject thereof, to give its courts juris- 
diction.?® 

[§ 38] b. Province of Court and Jury. Under 
the general rule?’ it is for the jury to say whether 
the contention of accused as to matters of defense, 
considering all of the other facts and circumstances 
in the case, is a truthful one.?§ : 

[§ 39] ¢. Instructions. Applying general rules,” 
instructions of the court to the jury in prosecutions 
for procuring and pandering should be complete and 
apt and correctly lay down the law,®° and submit 
every material issue raised by the evidence.*! Terms 
used in statutes covering the offenses should be ecor- 


not being shown that defendant was 
a British subject. Re Johnson, (B. 


208 P1038; State v. Topham, 41 Utah 
39, 132 P 888. 

5. [a] Evidence held sufficient.— 
Miller v. State, 107 Tex. Cr. 594, 298 
SW 598; Currington v. State, 72 Tex. 
Cr. 148, 161 SW 478. } \ 

6. [a] Evidence held sufficient.— 
Peo. v. Nitta, 17 Cal. A. 152, 118 P 
946; Stevens v. State, 68 Tex. Cr. 
282, 150 SW 944. 

7. [a] Evidence held insufficient. 
—Southwick v. State, 126 Ark. 188, 
189 SW_ 843. 

8. [a] Evidence held sufficient.— 
State v. Richards, (Iowa) 160 NW 294; 
Fletcher v. State, 77 Tex. Cr. 541, 179 
SW 879 (defendant giving name, of 
wife to another to enable latter to 
have sexual intercourse with her). 

9. [a] Evidence held sufficient.— 
Fleming v. Atlanta, 21 Ga. A. 797, 95 
SE 271 (‘“pimping,” within. Atlanta 
City Code [1910] § 1842); Truesdale 
v. State, 108 Tex. Cr. 105, 296 SW 320; 
Carter v: State, 90 Tex. Cr, 248, 234 
SW 535; Denman vy. State, 77 Tex. Cr. 
395, 179 SW 120; Bybee v. State, 74 
Tex. Cr. 211, 168 SW 526. 


10. [a] Evidence held insufficient. 
—Johnson v. State, 83 Tex, Cr. 64, 
201 SW 990. Ae 

11. [a] Evidence held sufficient.— 
Hunt v. Com., 225 Ky. 292, 8 SW (2d) 
Soe 

12. [a] Evidence held sufficient.— 
Peo. v. Niehoff, 266 Ill. 103, 107 NE 
119° 

13. [a] Evidence held insufficient. 
—State v. Wilson, 118 Ark. 360, 176 
SW. 311. 

14. [a] Evidence held insufficient. 
—State v. Norris, 82 Or. 680, 162 P 
859. 

15. See cases infra this note. 

[a] Evidence held sufficient.—(1) 


To show the character of the house 
in which the female was placed as 
an inmate as a house of ill fame or 
prostitution. (Peo. v. Small, 34 Cal. 
A. 637; 168° PP: 581), 
a female minor was permitted to 
stop (Peo. v. Niehoff, 266 Ill. 103, 107 
NE 119), (3) or in which defendant’s 
wife lived (Peo. v. Nitta, 17 Cal. A. 
152, 118 P 946). i 

[b] ‘Proof of single act of prosti- 
tution in the house where defendant’s 


pe a ee ee Se ee a eer er ee eee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(2) or in which: 


of prostitution, in a prosecution under 
Pen. Code (1925) art 519, in view of 
art 525. Lane v. State, 102 Tex. Cr. 
369, 277 SW 1064. 

As disorderly house see Disorderly 
Houses. § 107. 

16. [a] Evidence held snffiicient.— 
State v. Render, (lowa) 210 NW 911; 
Jefferson: v. State, 21 Okl. Cr. 388, 
208 P 1038; Clark v. State, 76 Tex. Cr. 
348, 174 SW 354. 

17. [a] Corroboration held suf- 
ficient.—-State v. Rieman, 118 Kan. 
577, 235 P1050 [reh den 118 Kan. 784, 
236 P 641]. 


18. See statutory provisions. 
19. State v. Morrison, 121 Kan. 844, 
250 P 333; State v. White, 111 Kan. 


196, 206 P 903. 


20. State v. White, supra. 
21. Peo. v. Brown, 61 Cal. A. 748, 
216 P 58. But see Boyle v. State, 110 


Ark. 318, 161 SW 1049 (holding proof 
of general reputation of house as one 
of ill fame or of prostitution insuffi- 
cient alone to establish its character 
as such where essential to a convic- 
tion on a charge of procuring or pan- 
dering; and that to warrant convic- 
tion it must be shown that men and 
women actually resorted there for fl- 
licit intercourse). See also supra note 


ANY 
22. See supra §§ 17-23. 
23. Peo. v. Roderigas, 49 Cal. 9. 
24. Peo. v. Roderigas, supra. 
[a] For example, by evidence that 


the female, the subject of the in- 
jury, was at the time residing with 
her parents, or guardian, or in some 
respectable household, or by proof of 
other like circumstances consistent 
with, and the usual concomitants of, 
chaste female character. Peo. v. Ro- 
derigas, 49 Cal. 9 


25. See Criminal Law § 198. 
Dente Re Johnson, (B. C.) 8 CanCrCas 
i fa] Inducement must be in juris- 


diction.—Upon a charge, under Cr. 
Code § 185 subs (e), of procuring a 
girl to come to Canada from abroad 
with intent that she may become an 
inmate of a brothel in Canada, the acts 
of inducement must be shown to have 
been .committed in Canada to give 
jurisdiction to a Canadian court, it 


Cc.) 8 CanCrCas 243. 

27. See Criminal Law §§ 2272- 
355214. 

28. State v. Hanes, 84 Wash. 601, 
La PPOs. 

29. See Criminal Law §§ 2353-2496. 

380. Baldwin v. State, 82 Tex. Cr. 
50, 198 SW 305. : 

{a] Instruction held proper.—Rex 
iv. Mah Hung, 17 B. C. 56, 2 DomLR 
568, 20 CanCrCas 40 (prosecution 
for procuring a woman to leave her 
usual place of abode, not a brothel, 
and to become an inmate of a brothel). 

[b] Instructions held improper.— 
Peo. v. Conness, 150 Cal. 114, 88 P 
821 (prosecution for permitting wife 
to remain in house of prostitution). 

{c] Instrnction presenting defense 
properly refused.—Stevens v. State, 68 
Tex. Cr. 282, 150 SW 944 (prosecution 
for procuring a woman a place as in- 
mate of house of prostitution). 

{d] Instructions as to accomplices 
properly refused.—State v. Owens, 124 
Kkan. 533, 261 P 600; Hewitt v. State, 
74 Tex. Cr. 46, 167 SW 40. 

[a] Where defendant is charged 
with pandering in number of ways. 
but not in all of the many ways set 
out in the statute, it is error so to 
instruct the jury that they may, un- 
der the instruction, find defendant 
guilty of the offense in any of the 
ways mentioned in the statute, as he 
can only be convicted as charged in 
the indictment. Briscoe v. State, 81 
Tex. Cr. 419, 196 SW 188. 

31. Com. v. Pizzarella, 88 Pa. Super. 
233; Baldwin vy. State, 82 Tex. Cr. 50, 
198 SW 305. See also Criminal Law 
§§ 2353-2361. 

[a] Instruction that if defendant 
encouraged act of prostitution on the 
part of the female the jury would be 
justified in finding him guilty is er- 
roneous under a statute forbidding 
inducing, persuading, or encouraging a 
female person to become a prostitute, 
as.the question is whether defendant, 
induced, persuaded, or encuraged the 
female to become a prostitute, and 
whether the enticing or’ encouraging 
of a femalé to commit an act of pros- 
titution amounts to an enticing or 
encouraging her to become a prosti-« 
tute is a question of fact under the 


} § § 39-4 3] 


3 


rectly defined where they may have different mean- 
ings under the act®* or are used therein in a nar- 
rower sense than is usually understood.?? It has 
been held that the terms should have been defined 
where accused denied that he attempted to induce a 
female to submit to prostitution? and where the 
character of a house involved in a prosecution for 
pandering was in dispute.?®> The use in an instruc- 
tion of a synonym for a statutory term, where 
there was little, if any, distinction in the meaning 
of the terms, has been held not erroneous.** Where 
there is evidence upon which the jury may find ac- 
cused guilty of an attempt to procure, but they need 
not necessarily come to that conclusion, the court 
should instruct the jury as to the difference between 
an attempt and an intention or mere idle threat.37 
Instructions presenting matter fully covered by other 
instructions already given may be properly re- 
fused,** as may instructions which only tend to con- 
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fusion.®® 

{§ 40] d. Verdict and Conviction. General rules?® 
govern the form and sufficiency of verdicts in prose- 
cutions under pandering and procuring statutes.44 
A verdict of guilty, in order to support a judgment 
of guilty, must, either by direct finding or by ref- 
erence, be responsive to all the issues formed.*? 

[§ 41] e. Sentence and Punishment. The punish- 
ment for pandering and procuring is statutory,*3 
and where one form of punishment is fixed, another 
or different form cannot be imposed.44 Where a 
statute provides two different maximum penalties 
for the same offense, it will be construed as provid- 
ing the lowest of the two maximum penalties.?® 
Where the sentence is within the statutory limit, and 
there does not seem to have been any abuse of dis- 
cretion by the court imposing it, it will not be held 
unreasonable or excessive.*® 


V. DERIVING SUPPORT FROM OR RECEIVING EARNINGS 


[§ 42] A. Elements of Offense—l. In General. 
In many jurisdictions there are statutes which make 
it an offense to live with, or knowingly to receive or 
appropriate money from the earnings of, a prosti- 
tute, without consideration therefor,*? or knowingly 
to derive support and maintenance therefrom,*® or 
to receive compensation for soliciting for a prosti- 
tute,*® which offenses are commonly called “pimp- 
ing.”°° The erime is purely statutory®! and is not 
an offense at common law.°? The gist of such of- 
fenses is receiving such money,°* knowing the source 
from which it came,54 without consideration,®> and 
for the benefit and use of the receiver.5® It is not 
necessary to constitute the offense that the money 
received from the woman was used solely to pay ac- 
cused’s living expenses;°? but it has been held that 
acceptance of tips on two occasions by a bell boy 


for bringing a man to the room of a woman engaged 
in prostitution in a hotel is not within the statute 
making it an offense for a male person to live wholly 
or in part on the earnings of prostitutes.°% The pe- 
riod of time during which the parties lived together 
is not material to the offense of living with a com- 
mon prostitute,®® the essential thing being that it 
was their intention to remain together.®° ; 

[§ 43] 2. Means of Securing or Method of Receiv- 
ing. The means used to secure money from such 
earnings has been held not material.*! If accused 
knowingly receives the money, the crime is complete 
without reference to whether it was paid volun- 
tarily®? or under compulsion.®* It is not essential 
that accused should receive the money directly from 
the prostitute,®* it being sufficient to constitute the 
offense that the money is paid to a third person for 


. law, 


evidence in the case, and that ques- 
tion should have been submitted to 
the jury. Com. v. Pizzarella, 88 Pa. 
Super. 233. 

32. Hewitt v. State, 71 Tex. Cr. 243, 
158 SW 1120 (it is error not to define 
“prostitution” as used in the statute 
against pandering). ; 

33. State v. Reed, 53 Mont. 292, 
163 P 477, AnnCas1917E 783 (hold- 
ing an abstract definition of ‘immoral- 
ity” in the largest sense incorrect as 
an interpretation of the phrase “im- 
moral purposes,” as used in Donlan 
Act [L. (1911) ¢ 1]). 


34. Hewitt v. State, 71 Tex. Cr. 
2438, 158 SW 1120. 
35. Johnson vy. State, 83 Tex.: Cr. 


64, 201 SW 990. 

{a] House of prostitution.—W here 
it was doubtful whether houses in- 
volved in a prosecution for pandering, 
under Vernon Pen. Code Annot, (1916), 
art 506a, were 
tion,” or where “prostitution was en- 
couraged,” within the meaning of the 
it was held that those terms 
should have been defined. Johnson 
v. State, 83 Tex. Cr. 64, 201 SW 990. 

36. Townsend v. State, (Okl. Cr.) 
256 P 942 (use of description “house 
of ill fame,’ in place of statutory 
words “house of prostitution’’). 

37. Rex vy. Landow, 238 Cox C. C. 
457. 

38. Peo. v. Jan You, 26 Cal. A. 148, 
146 P 68; Peo. v. Lockhart, 242 Mich. 
491, 219 NW 724; Currington v. State, 
72 Tex. Cr. 148, 161 SW 478. 

Refusal of request for instructions 
on points already covered generally 
see Criminal Law § 2506. ‘ 

39. Johnson v. U. S., 260 Fed. 783, 
171°CCA 509. 

[a] Thus, in a prosecution under 
a statute making it an offense for a 
man to “willfully permit” his wife 
to practice prostitution, a requested 


‘houses of prostitu- 


instruction that the act must have 
been done affirmatively and corruptly 
was held properly refused, the stat- 
ute not using the word “corrupt” 
or “corruptly” in defining the crime, 
as such instruction might and prob- 
ably would have confused the minds 
of the jury. Johnson vy. U. S., 260 
Fed. 783, 171 CCA 509. 
40. See Criminal Law §§ 2580-2605. 
41. See cases infra note 42. 
v. Morton, 245 Ill. 530, 
Peo. v. Lee, 237 Ill. 272, 


; eo. 
92 NE 318; 
86 NE 573. 

43. See statutory provisions. 

44. Com. v. Pizzarella, 88 Pa. Su- 
per. 233. 

[a] Thus, where the punishment 
prescribed by the statute is imprison- 
ment only, a sentence imposing a pen- 
alty including ,a fine is erroneous. 
Com. v. Pizzarella, 88 Pa. Super. 233. 

45. Peo. v. Lockhart, 242 Mich, 491, 
219 NW 724. 

46. State v. Roberts, 91 Wash. 560, 
158 P 101. ib? 

47. See statutory provisions, 

48. See statutory provisions. 

49. See statutory provisions. 

50. - Peo. v. Simpson, 79 Cal. A. 555, 
2501 P» 408. 

{a] ,“Pimping” involves conduct of 
a male in knowingly deriving support 
in part or wholly from the proceeds 
of prostitution of women. Peo. v. 
Simpson, 79 Cal. A. 555, 250 P 4038. 
“Pimping” see 48 C. J. p 1203. 

51. State v. Pippi, 59 Mont. 116, 195 
P5563 

52. Com. v. Peretz, 212 Mass. 253, 
98 NE 1054, AnnCas1913D 484, 

53. Peo. v. Fuski, 49 Cal. A. 4, 
192 P 552; State v. Crane, 88 Wash. 
210, .162 P9389. 

{a] “Earnings of a prostitute,” as 
used in this connection in these stat- 
utes, clearly means only earnings 
gained by the practice of prostitution. 


ae v. Crane, 88 Wash. 210, 152 P 


Mm oa Peo. v. Fuski, 49 Cal. A. 4, 192 

[a] Knowledge that the earnings 
are those of the woman’s prostitution 
is an essential element of the offenses. 
Peo. v. Simpson, 79 Cal. A. 555, 250 
P 403;. Peo. v. Fuski, 49 Cal. A. 4, 
192 P 552; State v. Pippi, 59 Mont. 
116, 1955 P5656. 

55. Peo. v. Fegelli, 163 App. Div. 
576, 148 NYS 979, 32 N.Y: (Cr. 5 [aff 
214 N. Y. 670 mem, 108 NE 1103 mem]. 

[a] “Consideration.’’—Food, shelter, 
room accommodations, serving attend- 
ants, linen, and doctor’s treatment 
are such things as may constitute 
consideration under the law, and for 
which the earnings of prostitutes may 
be received. Peo. v. Fegelli, 163 App. 
Div. 576, 148 NYS 979, 32 N. Y. Cr. 
5 [aff 214 N, Y. 670 mem, 108 NE 1103 


56. Com. v. Pizzarella, 88 Pa. Su- 
per. 233. 
57. Peo. v. Navarro, 60 Cal. A. 180, 


-212 P 403. 


58. Rex v. Nishimura, 13 Sask. L. 
343, [1920] 2 WestWkly 994. 

59. State v. Everett, 121 Wash. 
322,°209-P 519; ‘State v. Thuna, 59 
Wash. 689, 109 P3381, 111 P 768, 140 
AmSR 902. 

60. State v. Everett, 121 Wash. 322, 
209 P 619; State v. Thuna, 59 Wash. 
cee 109 P 3381, 111 P 768, 140 AmSR 


61. State v. Pippi, 59 Mont. 116, 
195 P 556; Peo. v. Fegelli, 163 App. 
Diy. 576, 148 NYS 979, 32 N. Y. Cr. 5 
[aff 214 N. Y. 670 mem, 108 NE 1103 
mem]. 

62. State v. Pippi, 59 Mont. 116, 
195 P 556. 

63. State v. Pippi, supra. 

64 Peo. v. Navarro, 60 Cal. A. 180, 
212 P 403; State v. Schuman, 89 Wash, 
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him at his direction or request.%5 

[§ 44] 8. Persons within Purview of Statutes. 
Statutes forbidding the acceptance of the earnings of 
a prostitute have been held not limited in applica- 
tion to procurers, and cadets, and particularly to 
men engaged in traffic with women,®® nor to pimps 
subsisting on the earnings of a prostitute,®7 but to 
include the financial operator or manager of a house 
of prostitution®® and the keeper of such a house.®® 
A policeman or other officer accepting money from a 
common prostitute in consideration of his allow- 
ing her to ply her trade is within such a statute,’° 
as is also a hotel keeper who accepts part of the 
earnings of a woman practicing prostitution by his 
arrangement and consent in his hotel,‘ and a room- 
ing house keeper who, by arrangement with a woman 
permitted to use rooms for prostitution, receives so 
much for the use of such rooms for each man with 
whom the prostitute occupies a room for the pur- 
pose.72, While some statutes apply only to males,‘ 
females are included where the statute uses the term 
“every person.”74 

[§ 45] B. Criminal Prosecutions—1. Indictments 
and Informations. In accordance with general 
rules*® an indictment, whether following the lan- 
guage of the statute’® or not,77 1s not open to ob- 
jection if it contains the essential elements of the 
offense and apprises accused of the nature of the 
offense charged. Generally, where the indictment 
charges accused with willfully, unlawfully, and felo- 
niously accepting the earnings of a common prosti- 
tute without consideration, it is sufficient to disclose 
the offense charged.?8 It has been held sufficient 
to charge that accused accepted the earnings of the 
woman, she then and there being a common prosti- 
tute,7® and it is not necessary to state specifically 


PROSTITUTION 


[§§ 43-45 


what was received,®® or the amount,®! or the pur- 
pose of accepting such earnings,*?, or that it was 
for an unlawful purpose;§* but an indictment that 
fails to state that such earnings were received with- 
out consideration is fatally defective.s* It is un- 
necessary to allege whether such support was de- 
rived “wholly” or “in part” from the earningss.®° 
Nor is it necessary to allege merely incidental mat- 
terse’ 

Knowledge and intent. The word “willfully,” in 
an indictment under a statute silent as to the 
scienter, has been held sufficiently to charge knowl- 
edge and intent.57 Under a statute expressly mak- 
ing knowledge of the source of the earnings an ele- 
ment of the offense, while it has been said that an 
explicit allegation as to knowledge would be desira- 
ble,S® yet it was held a sufficient allegation where 
no one could have any difficulty in understanding 
from the indictment as a whole that knowledge was 
intended to be charged.®® 

Woman and her occupation. It is not essential to 
use the word “woman,” if equivalent words are used 
in describing the prostitute from whom accused is 
alleged to have accepted earnings or derived sup- 
port,?° and it has been held that the allegation that 
a named person was a prostitute, engaged in prosti- 
tution, sufficiently designated her as a female with- 
in the meaning of the statute.°t The word “prosti- 
tution,” having a primary meaning with respect to 
sexual immorality, has been held sufficient to de- 
seribe the occupation of the woman.°? 

Time of commission of offense. Although it is a 
continuing offense to live with a common prostitute®® 
or to derive support and maintenance from her earn- 
ings,°* and may be charged as between certain 


9, 153 P 1084, AnnCas1918A 633. 

65. State v. Schuman, supra. 

fa] Thus, to constitute the of- 
fense of receiving compensation for 
soliciting for a prostitute, it is’ not 
necessary that defendant receive com- 
pensation directly from her, it being 
sufficient if he receives it from men 
entering her room. Peo. v. Navarro, 
60 Cal. A. 180, 212 P 403. 

[b] Receipt by codefendant.— 
Where the earnings were paid to one 
defendant, who paid the living ex- 
penses of his codefendant with the 
money so received, with the knowl- 
edge of the codefendant that the mon- 
ey had been received from the pros- 
titute, it was held to be sufficient to 
constitute the offense as against the 
contention that the money did not pass 
into the hands of the codefendant. 
State v. Miles, 121 Wash. 318, 209 P 
51 


8. 

[c] Receipt by third party.— 
Where a prostitute was told by de- 
fendant, a policeman, that he would 
have to have a certain sum a week 
and was directed by him to put the 
money in an envelope and write his 
name on it and leave it with either 


one of two other men, which the wo-: 


man did for a number of weeks, the 
purpose of the payment being to en- 
able her to continue to frequent a 
cafe and pursue her calling without 
molestation, it was held that the 
acceptance by the designated persons 
was defendant’s acceptance. State 
v. Schuman, 89 Wash. 9, 153 P 1084, 
AnnCas1918A 633. 


66. State v. Howe, 287 Mo. 1, 228 
SW 477. 5 
67. Peo. v. Fegelli, 163 App. Div. 


576, 148 NYS 979, 5 N. Y. Cr. 5 [aff 214 
N. Y. 670 mem, 108 NE 1103 mem]. 


68. Peo. v. Fegelli, supra. 

69. State v. Howe, 287 Mo. 1, 228 
SW 477. 

‘70. State v. Lazzaro, 100 Wash. 


562, 171 P 536 (deputy sheriff); State 


81. State v. Pippi, 59 Mont. 116, 
v. Schuman, 89° Wash. 9, 153 P 1084,| 195 P 556. 
AnnCas1918A 633 (policeman). 82. State v. Kelly, 102 Wash. 265, 
7, Cole verState, 156 Ark: 19,4245 | 172. PP ad7T5: 
Sw 303; State v. Ackerman, 315 Mo. 83. State v. Buckwald, 117 Me. 344, 
219, 285 SW 739. 104 A 520. , 
72. State v. Columbus, 74 Wash. 84 Keser v. Com., 210 Ky. 383, 


290, 183° RP 455. 

73. See statutory provisions. 

74. State v. Kelly, 102 Wash. 265, 
L72. PEL. 

[a] “Every person,” as used in 
Remington Code (1915) § 2440, pro- 
viding for the punishment of ‘every 
person” who shall live with, or ac- 
cept any earnings of, a common pros- 


titute, includes females as well as 
males. State v. Kelly, 102 Wash. 265, 
as ee LT 5 


75. See Indictments and Informa- 
tions §§ 253-271. 

76. State v. Pippi, 59 Mont. 116, 
195 P 556; State v. Crane, 88 Wash. 
210, 152 P 989; State v. Columbus, 74 
Wash, 290, 133 P 455. 

77.. State v. Cavalluzzi, 113 Me. 41, 
92 A 987 (it is not essential to follow 
the words of the statute if equivalent 
words are used and all the elements 
of the crime are set forth). 

78 Reo. Vii Boykin; (298) Ti Liga 
NE 133; State v. Cavalluzzi, 113 Me. 
41, 92 A 937; State v. Schuman, 89 
Na 9, 1538 P 1084, AnnCas1918A 

33) 
fal 
fendant, without lawful considera- 
tion, accepted money from a female 
person from the earnings of her 
prostitution for procuring another 
person for the purpose of illicit inter- 
course with her was sufficient to 
charge pandering in violation of the 
Pandering Act of 1908, as amended 
by L. (1917) p 349. Peo. v. Boykin, 
2980 M1d 1 ad 3tON, 33s 
State v. Buckwald, 117 Me. 344 
104 A 520. 

80. State v. Buckwald, supra. 


’ 


-153 P 1084, AnnCas1918A 633; 


Information charging that de-, 


275 SW 886. 
Aedcenigasc pee as defense see infra § 

a. 

85. Peo. v. Fuski, 49 Cal. A. 4, 192 
P 552; 

86. Peo. v. Fuski, supra. 

[a] Such, for example, as that de- 
fendant was the keeper or manager 
of the house in which the prostitute 
whose earnings were accepted lived 
and practiced her calling. Peo. vy. Fus- . 
ki, 49" Call A.4,. 192 P 562. 

[b] That accused is male need not 
be alleged under a statute limited in 
its application to male persons, it 
being a matter peculiarly within his 
own knowledge. Peo. v. Fuski, 49 Cal. 
ASA MLI2SPeb oat 

87. State v. Schuman, 89 Wash. 9, 
State 
v. Zenner, 35 Wash. 249, 77 P 191. 


88. Peo. v. Fuski, 49 Cal. A. 4, 192 
IPR bo. : 

89. Peo. v. Fuski, supra. 

90. State v. Cavalluzzi, 113 Me. 41, 
92 A (9ST: 

[a] Thus, where a woman’s name is 


used to describe the prostitute and the 
feminine pronoun is used in referring 
to her in the indictment, it is suffi- 
ciently charged that the person is a 


woman. State v. Cavalluzzi, 113 Me. 
41, 92° A 937. 
oI. 


Cole vy. State, 156 Ark. 9, 245 
SW 303. 
92. State v. Cavalluzzi, 113 Me. 41, 
920 ALIS. : 
93. State v. Thuna, 59 Wash. 689, 
109 P 331, 111 P 768, 140 AmSR 902. 
94. Com. v. Peretz, 212 Mass. 253, 
98 NE 1054, AnnCas1913D 484. 


For later cases, developments and changes in the law. see cumulative Annotations, same title, page and note number, 
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dates®® or as occurring within a certain period prior 
to the finding of the indictment,®® the offense may 
properly be charged as having been committed on 
one specified day.97 

Charging two offenses. Knowingly to receive the 
earnings of a prostitute, and to live wholly or in part 
on such earnings, being distinct offenses, an informa- 
tion charging defendant with both offenses violates a 
statute requiring that an information shall charge 
only one offense.®8 

[§ 46] 2. Defenses. Knowledge being an essen- 
tial element of the offense,®® lack of knowledge that 
the woman was a prostitute,! or that the earnings 
were of her prostitution,” would constitute a defense, 
even under a statute silent as to any scienter.2 And 
it being a further essential to offenses that the earn- 
ing be accepted without consideration,‘ or that ac- 
cused derive his support or maintenance from such 
earning, either wholly or in part,® it is a complete 
defense that the money was received from the prosti- 
tute as a loan® or as an advance to enable accused 
to engage in some legitimate business.* 

[§ 47] 3. Evidence—a. Burden of Proof. Except 
as they may be varied or affected by presumptions 
created by the statute,® general rules apply as to the 
burden of proof® and presumptions;!° hence the 
state has the burden of! proving knowledge of ac- 
cused that the money received from the woman was 
the proceeds of her prostitution.11 

[§ 48] b. Admissibility. Applying general rules 
governing the admissibility of evidence,!? evidence 
of former relationship between accused and a prosti- 
tute whose earnings he is charged with accepting un- 
lawfully,t? or from whose earnings he is charged 
with deriving support,'* has been held competent to 


95. State v. Thuna, 59 Wash. 689, 
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show a course of conduct from which might be in- 
ferred an agreement that the woman would prosti- 
tute herself and pay the proceeds to aceused,!® to 
show that accused knew the woman -was a prosti- 
tute,*® and as tending to show a system or general 
design from which a criminal intent or purpose might 
be inferred.*7 So, also, evidence that accused re- 
ceived the earnings of a prostitute on other occa- 
sions at or about the time of the offense charged has 
been held admissible as clearly relevant to the 
question whether or not he was at the time specified 
living on the earnings of her prostitution,!® to nega- 
tive the idea of inadvertence,!® and to show guilty 
knowledge or intent.2° And for the same purpose 
ships of paper in accused’s handwriting, and con- 
taining the names of women and figures indicating a 
division of money, have been admitted,?! as have let- 
ters written by accused showing that he had been 
living with a common prostitute for hire, and that 
he knew the facts,?? and such letters cannot be ex- 
cluded because they contain admissions of other 
erimes, proof of which would not be admissible.?? 
But a receipt showing payment of a woman’s doc- 
tor’s bill by accused, the physician not being called 
as a witness, has been held hearsay and not admis- 
sible.2* In prosecutions for accepting the earnings 
of a prostitute, the reputation of a hotel?> and of 
a house in which the prostitute lived2® have been 
held admissible. Evidence is inadmissible to show 
that aceused had an inadequate or meagre income 
from. legitimate employment? or to show that he 
was a habitual borrower, who did not repay, where 
the defense was that the money was received as a 
loan.?® 


order and goods for prostitution of 


109 P 331, 111 P 768, 140 AmSR 902. 

96. Com. v. Peretz, 212 Mass. 253, 
98 NE*1054, AnnCas1913D 484. 

97. State v. Thuna, 59 Wash. 689, 
109 P 331, 111 P 768, 140 AmSR 902; 
Rex v. Hill, [1914] 2 K. B. 386. 

98. State v. Kanakaris, 54 Mont. 
180, 169 P 42. See also Indictments 
and Informations §§ 320-356. 

99. See supra § 42. 

1. State v. Zenner, 35 Wash. 249, 
ie Peron, 

2. State v. Zenner, supra. 

3. State v. Zenner, supra. 

4 See supra § 42. 

5. See supra § '42. 

6. State v. Jones, 51 Mont. 390, 153 
P 282. 

[a] Where defendant in good faith 
gave his note for money received from 
a prostitute, with the understanding 
that it was a loan to be repaid at a 
certain time, it was held not to be an 
offense under L. (1911) ec 1 § 8, even 
though the endeavor of a bank with 
which the note was placed failed to 
enforce collection. State v. Jones, 
51 Mont. 390, 153 P 282. 

7. Peo. v. Reitzke, 21 Cal. A. 740, 
132 P 1063. 

8. See statutory provisions. 

[a] Such, for example, as that the 
acceptance of money from a prosti- 
tute creates a presumption of lack of 
consideration therefor. State v. Pippi, 
59 Mont. 116, 195 P 556. 

9. State v. Pippi, supra. 
inal’ Law §§ 993-1004. 

10. See Criminal Law §§ 1005-1033. 

11. State v. Splett, 155 Minn. 278, 
193 NW 303. 

12. See Criminal Law §§ 947-1999. 

13. Cole v. State, 156 Ark. 9, 245 
Sw 303; State v. Splett, 155 Minn. 
278, 193 NW 303; State v. Craig, 106 
Wash. 630, 180 P 896. 

{a] Relationship with other pros- 
titutes.— (1) Evidence of the same ar- 
rangement made by defendant with 
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See Crim- 


as tending to show the use defendant 
was making of his hotel, and in cor- 
roboration of the woman whose earn- 
ings he was charged with accepting. 
Cole v. State, 156 Ark. 9, 245 SW 3038. 
(2) Evidence that witnesses resorted 
to the house where defendant lived 
with the prostitute with whom he 
was charged with living and whose 
earning he was charged with accept- 
ing, and that she had sexual congress 
with him, was held admissible as 
going to show the knowledge defend- 
ant had of the moral status of the 
woman. State v. Craig, 106 Wash. 
630, 180 P 896. 

14. Peo. v. Reitzke, 21 Cal. A. 740, 
L3ZIE 1063. 

15. State v. Mayewski, 94 N. J. L. 
491, 110 A 906. 

[a] Evidence of relationship more 
than five years before indictment was 
found, and which continued to a time 
within the statutory limit of two 
years and embraced the date on which 
the crime was alleged to have been 
committed, has been held competent 
to show a course of conduct from 
which might be inferred an agree- 
ment that the woman would prosti- 
tute herself and pay the proceeds to 
defendant. State v. Mayewski, 94 N. 
J. L. 491, 110 A 906. 

16. Peo. v. Reitzke, 21 Cal. A. 740, 
132 P 1063. 

[a] Evidence that defendant lived 
with woman in another state before 
moving to the jurisdiction in which 
the offense was charged has been held 
admissible to show that defendant 
knew that the woman was a prosti- 


tute. Peo. v. Reitzke, 21 Cal. A. 740, 
132 P 10638. 

17. State v. Craig, 106 Wash. 630, 
180 P 896. 

18. Sweat v. State, 126 Ark. 213, 
190 SW 483; Rex y. Hill, [1914] 2 
K. B. 386. 

[a] That accused received store 


woman was held admissible where one 
charged with pandering denied all 
material evidence against him, as 
tending to show that he was receiv- 
ing the earnings of a_ prostitute. 
pee v. State, 126 Ark. 213, 190 SW 


Proof of offense generally see Crim- 
inal Law §§ 1132-1201. 

19. State v. Pippi, 
195 P7556: 

20. State v. Buckwald, 117 Me. 344, 
104 A 520; State v. Pippi, 59 Mont. 
U6 L059 P 1556: 

21. Peo. v. Fegelli, 163 App. Div. 
5476, 148 NYS 979, 32 N.Y. Gr. 5. Patt 
214 N. Y. 670 mem, 108 NE 1103 mem]. 

22. State v. Thuna, 59 Wash. 889, 
109 P 331, 111 P 768, 140 AmSR 902. 

23. State v. Thuna, supra. 

24. State v. Howe, 287 Mo. 1, 228 
SW 477. 
ce v. State, 156 Ark. 9, 245 


59 Mont. 116, 


[a] For the purpose of showing 
that the hotel was a place to which 
women were reputed to resort for 
prostitution, where a hotel keeper was 
charged with accepting the earnings 
of a woman who was practicing pros- 
titution in the hotel by his arrange- 
ment and consent. Cole vy. State, 156 
Ark. 9, 245 SW 303. 

26. State v. Buckwald, 117 Me. 344, 
104 A 520. 

27. State v. Lazzaro, 100 Wash. 
562, 171 P 536. 

[a] Reason for rule.—The admis- 
sion of such evidence would suggest 
a course of reasoning from which it 
would be assumed “that a poor man is 
more likely than a rich one to commit 
a crime for the purpose of obtaining 
money, which is as contrary to human 
experience as it is to the law.”’ State 
v. Lazzaro, 100 Wash. 562, 567, 171 P 
536. 

28. State v. Jones, 5 Mont. 390, 153 
P 282. 
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[§ 49] c. Weight and Sufficiency—(1) In Gener- 
al. General rules as to the weight and sufficiency 
of the evidence?® control in prosecutions under these 
statutes.?° Applying these rules it has been held 
that, where evidence showed that accused had lived 
with a prostitute for many years and had no other 
visible means of support, it was sufficient to sustain 
a conviction for living on, and accepting the earn- 
ings of, the prostitute;?! that where evidence showed 

‘that accused appropriated all of the earnings of a 
prostitute, although he used some of the money to 
pay for her room rent and to purchase meals for 
her, it was sufficient to sustain the charge that he 
lived on her earnings;?2 and where it showed that 
accused had committed acts of prostitution with a 
woman while cohabiting with her, it was sufficient 
to show that he had knowledge of her prostitution.*? 
It has been held sufficient to establish the sex of 
accused, where material under the statute, that he 
appeared before the jury and responded without ob- 
jection to masculine pronouns addressed to him dur- 
ing the trial? and where the jury could determine 
his sex from his appearance.®® 

[§ 50] (2) Corroboration of Witnesses. Unless 
corroboration is required by statute,?® conviction 
may be had upon the uncorroborated testimony of 
the woman whose earnings were received or used.?* 
Under a statute requiring corroboration, it was held 


29. See Criminal Law §§ 1599-[|9, 245 SW 303; 
30. See cases infra this note. [1914] W. N. 
[a] Evidence held sufficient to 338. 

show: (1) Accepting and receiving 

earnings of a prostitute. Sweat v. 

State, 126 Ark. 213, 190 SW 433; Peo. 39. 

Vv. Armour, 307 Ill. 234, 138 NE 661; 40. 

Peo. v. Salem, 224 Mich, 114, 194 NW 290, 123 P 455. 

485; State v. Splett, 155 Minn. 278, [al 

193 NW 303; State v. Ackerman, 315 

Mo. 219, 285 SW 739; State v. Howe, 

287 Mo. 1, 228 SW 477; State v. May- 

ewski, LN Te 491, 110 A 906; 

State v. Everett, 121 Wash. 322, 209 


P 519; State v. Miles, 121 Wash. 318, | BOPCT: 
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Peo. v. Simpson, 79 
1999. Cal Aer aD. stag 403; 
i 


State v. Columbus, 74 Wash. 
Ae pee P 455 (Sess. L. [1909] c¢ 249 


See Criminal Law §§ 2353-2496. 44. 
State v. Columbus, 74 Wash. | P 150 


ie 8. 
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that the woman’s testimony could be corroborated by 
that of another prostitute who claimed to have been 
subjected to the same exactions.*§ 

[§ 51] 4. Trial—a. Instructions. As in other 
criminal cases,°® instructions which correctly state 
the law are proper.*® They should sufficiently pre- 
sent the defense interposed*! and must apply and 
conform to the evidence*? and should not be mis~ 
leading. An instruction which is broader than, or 
goes beyond, the statute is erroneous.** The court 
may properly refuse to charge that the woman is an 
accomplice,*> or, in the absence of statutory re- 
quirement, that her evidence must be corroborated,*® 
although in England whether or not an instruction 
requiring corroboration shall be given is said to be 
a matter of discretion in the trial court.47 An in- 
struction putting an additional burden upon the 
state is not an error of which accused may com- 
plain.*§ 

[§ 52] b. Sentence and Punishment. Under some 
statutes a person living upon, or accepting the earn- 
ings of, a prostitute is punishable as a vagrant.*® 
In most jurisdictions, however, these are distinct of- 
fenses and are punished by fine or imprisonment or 
both.°° Where a statute prescribes the punishment 
as imprisonment for not more than five years or a 
fine of not more than two thousands dollars, a sen- 
tence of not less than four and a half years and not 


thereof to the case as a “pandering 
case’ was held not misleading, al- 
though pandering isa distinct offense 
under Comp. L. (1915) § 15494 et seq. 
Hee v. Sigers, 217 Mich. 578, 187 NW 


Rex v. King, 


Trozzo v. Peo., 51 Colo. 323, 117 


[a] Thus, upon a prosecution of 


Instruction that acceptance of | One for knowingly living on or being 
agreed amount for each man with 
whom the prostitute occupied a room 
constituted the offense of accepting 
earnings of a prostitute has been held 
State v. Columbus, 74 Wash. 


supported in whole or in part by 
money procured by a female through 
the prostitution of another female, 
where accused relied on the fact that 
the money given him by a third per- 
son was received in payment of debts 


209 P 518; State v. Lazzaro, 100 Wash. 
Ocal ey Doe tt stare. V. Schuman, 89 
Wash. 9, (153/eR) 1084, AnnCas1918A 
633; State vy. Crane, 88 Wash. 210, 
152 P 989; State v. Hanes, 84 Wash. 
601, 147 P 198. (2) Deriving support 
wholly or in part from proceeds of 
woman’s prostitution. Peo. vy. Simp- 
son,.79. Cal.-A..4550,. 250) P4085. (3), 
Living on earnings of prostitute. Peo. 
v. Reitzke, 21 Cal. A. 740, 132 P 1063. 
(4) Living with common prostitute. 
State v. Risaburo, 61 Wash. 162, 112 
P 85. (5) Receiving compensation for 
soliciting for prostitute. Peo. v. 
Navarro, 60 Cal. A. 180, 212 P 403. 

31. State v. Risaburo, 61 Wash. 
162, 112 P 85. 

32. Peo. v. 60. -Cal» /-A: 
180, 212 P 403. 

83. Peo. v. Navarro, supra; State 
v. Risaburo, 61 Wash. 162, 112 P 86. 

34. Peo. v. Fuski, 49 Cal. A. 4, 192 


P 552. 
Risaburo, 61 Wash, 


Navarro, 


35. State v. 
162, 112 P 85. 

[a] Where from his appearance 
any bystander might have testified 
that defendant was a male person, the 
jury might properly draw the same 
inference. State v. Risaburo, 61 
Wash. 162, 112 P 85. 

36. See statutory provisions. 

B7. HPeo.. Vv. Simpson,, 79 Cals A. b55, 
250 P 403; State v. Pippi, 59 Mont. 
116,°195 P 556. 

fa] Reason for rule-—The women 
from whom the money is received is 
not an accomplice under such statutes, 
for it is not the act of immoral sexual 
intercourse that is made unlawful, 
but the acceptance, without consider- 
ation, of a portion of the proceeds 
thus earned. Cole v. State, 156 Ark. 


290.133 P 455. 

41. Peo. v. Reitzke, 2I Cal. A. 740, 
132-2 1063: 

[a] Illustration.—‘If you find 
from the evidence that the prosecut- 
ing witness loaned and advanced to 
the defendant certain sums of money 
for the purpose of going into the 
saloon business or other business, or 
for any other purpose except the pur- 
pose of being supported or maintained 
by the said prosecuting witness, it 
will be your duty to find a verdict of 
not guilty,” sufficiently presented the 
defense that the money was not given 
for defendant’s support but to enable 
him to engage in some legitimate 
business. Peo. v. Reitzke, 21 Cal.’ A. 
740, 742, 132° P 1068: 

42. Cole v. State, 156 Ark. 9, 245 
SW 303. 

[a] Ilustration.—It was not error 
to refuse to charge that if the jury 
found that defendant hotel keeper 
had furnished shelter, rooms, accom- 
modations, service, attendance, linen, 
towels, ete., these things would be a 
consideration, even though the jury 
found that he had accepted the earn- 
ings of a prostitute, where there was 
no testimony that defendant fur- 
nished any of these things. Cole vy. 
State, 156 Ark. 9, 245 SW 303. 

43. Peo. v. Sigers, 217 Mich. 578, 
187 NW 373. 

{a] Immaterial inadvertence.—-In 
a prosecution for sharing in the pro- 
ceeds of prostitution, under Pub. Acts 
(1919) No. 389, in which the court 
read to the jury the important part of 
such statute, and instructed them 
fully and correctly as to all the ele- 
ments of the offense, a reference in 
the charge in an unimportant part 


or to redeem jewelry for the third per- 
son, and the third person testified that 
she never gave accused any money for 
his own use, a charge authorizing a 
conviction if accused received money 
from the third person with knowledge 
that it was derived through the pros- 
titution of another, and that he used 
it for the purchase of an article for 
his own use, and that the amount so 
received, as well as the purpose for 
which it was given or received, are 
immaterial if he used some or part 
as dbove set forth, was erroneous, 
because broader than the statute, and 
as eliminating the defense, the phrase 
“lived upon’ meaning to be main- 
tained in life; to acquire a liveli- 
hood; to subsist with, on, or by, as 
to live on spoils. Trozzo v. Peo., 51 
Colo. 323, 117 P 150. 

45. Cole v. State, 156 Ark. 9, 245 
SW 303 

46. Rex v. King, [1914] W. N. 171. 

47. Rex v. King, supra. 

48. State v. Howe, 287 Mo. i, 228 
SW 477; State v. Kanakaris, 54 Mont. 
180, 169 P 42. 

[a] Illustration.—An instruction 
which tells the jury that they are 
required to find that the money was 
received by the woman as a result 
of sexual intercourse with men. where 
the statute forbids the acceptance of 
proceeds of earnings of a woman en- 
gaged in prostitution, requires a find- 
ing by the jury of a fact which the 
statute does not require to be found as 
an element of the offense. State y. 
Howe, 287 Mo. 1, 228 SW 477. 

49. See statutory Drexler sy and 
Vagrancy [39 Cye 1113]. 

50. See statutory provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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more than five years has been held not so excessive | as to show an abuse of discretion.52 
VI. FEDERAL WHITE SLAVE TRAFFIC ACT 


[§ 53] A. InGeneral. The federal statute known 
as the Mann Act or the “White Slave Act’’®? regulat- 
ing interstate and foreign commerce®? is a valid ex- 
ercise of the power of congress under the commerce 
clause of the federal constitution.°4 There may be a 
movement of persons as well as of property in in- 
terstate commerce,®® and it has long been settled 
that congress has power to regulate the transporta- 
tion of passengers therein.®* Moreover, the author- 
ity of congress to keep the channels of interstate 
and foreign commerce free from immoral and in- 
jurious uses is no longer open to question®? regard- 
less of how it may affect persons or states.58 

[§ 54] B. Construction and Application. Trans- 
portation for prostitution,®® debauchery,®® or im- 
moral purposes®? all relate to the single purpose of 
the act,®°? which is the suppression of traffic in wo- 
men and girls with a view of having them engage in 
acts which tend ultimately to lead to that form of 
debauchery or immoral conduct which consists of 
“sexual actions.”®% The act apples as to those 
who voluntarily engage in prostitution, as well as to 
a “white slave’ in the restricted meaning of the 
words.°# 

51. State v. Everett, 121 Wash. 322, 


33 SCt 281, 57 L. ed. 523, 483 LRANS 
See Commerce §§ 22, 121. 


“Every person” harboring an alien woman for pros- 
titution or other immoral purpose within three years 
after she shall have entered the United States is not 
confined to persons who had to do, directly or in- 
directly, with the bringing in of such woman, but ex- 
tends to all persons harboring such alien, and as to. 
all of the facts mentioned in the act which are with- 
in their knowledge.®® 

[§ 55] C. Offenses under the Act®*—1. Transpor- 
tation—a. In General. Interstate transportation®? 
and an inducement by aceused®® are essential ele- 
ments of the offense of transportation. 

Nonessential matters.°® The offense of transpor- 
tation denounced by the statute may be consummated 
regardless of the previous character of the woman,’ 
or of the fact that she was the wife of accused.7* 
Nor is it necessary that accused be financially con- 
cerned in traffic in women’? or that the relation- 
ship of accused and the woman be on a commercial 
basis.78 

Knowledge and consent of woman. It is no less an 
offense whether the girl knew and was willing,‘’* or 
did not know the purpose for which she was in- 
tended.75 : 


SCt 396, 52 L. ed. 543] (holding, under 
a Similar, provision in the Immigra- 
tion Act of 1907 [34 U. S. St. at lL. 
U. S., 242 U. S. | 899 c 1134 § 3], that the words “or for 
61.L. ed. 442, 


209° P 519; State v. Miles, 121 Wash. | 906, AnnCasl1913E 905. 
318; 209 P5138. 56. ( 

5a. Ue US. Ve. Holte, -2367 Us S140; 57. Caminetti v. 
85 SCt 271, 50 L. ed. 504; Burgess v.| 470, 37 SCt 192, 


U. S., 51 App. (D. C.) 71, 294 Fed. 1002. 

53. USCA tit 18 §§ 397-404. 

[a] USCA tit 18 § 398 makes it un- 
lawful to transport or cause to be 
transported in interstate or foreign 
commerce any woman or girl for the 
purpose of prostitution or debauchery, 
or for any other immoral purpose, or 
with the intent to induce, entice, or 
compel such woman or girl to become 
a prostitute or to give herself up to 
debauchery, or to engage in any other 
immoral practice or knowingly to 
procure or obtain, or cause to be, or 
aid or assist in procuring or obtaining 
any tickets or form of transportation, 
or evidence of right. thereto, to be 
used by any woman or girl in such 
transportation, and with or for such 
intent or purpose. 

[b] Under USCA tit 18 §§ 399, 400 
it is made an offense to induce any 
woman or girl to go from one place to 
another in interstate or foreign com- 
merce for such purposes, or to cause, 
aid, or assist such woman or girl to 
be transported by any common car- 
rier or carriers in such commerce. 

[c] Under USCA tit 18 § 402 it is 
made an offense not to comply with 
the statutory provisions requiring 
persons harboring an alien prostitute 
from a country a party to the agree- 
ment mentioned in the act, within 
three years after her entry into the 
United States, to file a statement con- 
taining certain information with re- 
spect to such prostitute with the com- 


‘missioner of immigration. 


Caminetti v. U. S., 242 U.S. 
ATO) Ase SCtri1 92, 261M ved» “442; 
LRAI917F 502, AnnCas1917B 1168; 
Wilson v. U. S., 232 U. S. 563, 34 SCt 
347, 58 L. ed. 728; Harris v. U. S., 
227 Un S840, 1383 SCt 289, 67 ‘Led. 
534; Bennett v. U. S., 227 U. S. 333, 
33 SCt 288, 57 L. ed. 5381; Athanasaw 
v. U. S., 227: U. S. 326, 33 SCt 285, 57 
L. ed. 528, AnnCas1913E 911; Hoke 
We the Sy 227°U. S. 308, 33-SCt 281, 57 
L. ed. 523, 43 LRANS 906, AnnCas 
1913E 905; 
679, 131 CCA 613, LRAI915A 862; 
U. S. v. Flaspoller, 205 Fed. 1006; 
Paulsen v. U. S., 199 Fed. 423, 118 
CCA 97; Kalen v. U. Ss 196 Fed. 888, 
116 CCA 450; U.S. v. Rispoli, 189 Fed. 
271; U.S. v. Warner, 188 Fed. 682; 
U. S. v. Westman, 182 Fed. 1017. 

55. Hoke v. U. S., 227 U. S. 308, 


54, 


Johnson v.'U. S., 215 Fed.. 


LRA1917F 502, AnnCas1917B 1168. 
58. Hoke v. U. S., 227 U. S. 308, 3 
SCt 281, 57 L. ed. 523, 48 LRANS 906, 

AnnCas1913E 905, 

{a] Privilege to move between 
states.—‘‘It is said that it is the right 
and privilege of a person to move be- 
tween States and that such being the 
right, another cannot be made guilty 
of the crime of inducing or assisting 
or aiding in the exercise of it and 
‘that the motive or intention of the 
passenger, either before beginning the 
journey, or during or after completing 
it, is not a matter of interstate com- 
merce.’ The contentions confound 
things important to be distinguished. 
It urges a right exercised in morality 
to sustain a right to be exercised in 
immorality. . . This constitutes 
the supreme fallacy of plaintiff’s er- 
ror. It pervades and vitiates their 
contention.” Hoke v. U. S., 227 U. S. 
308, 320, 33 SCt 281, 57 L. ed. 523, 43 
LRANS 906, AnnCas1918E 905. 

59. Johnson v. U. S., 215 Fed. 679, 
131 CCA 613, LRA1915A 862 (‘“‘prosti- 
tution” has been said to mean com- 
mercialized vice). 

60. See cases infra this note. 

[a] “Debauchery.”—It is in the 
sense of unlawful indulgence in lust 
that the term “debauchery” is used in 


the act. Suslak v. U. S., 213 Fed. 913, 
130 CCA 391. ‘‘Debauchery” see 17 C. 
J.p 136s. 


[b] “Practice of debauchery” dif- 
fers from “debauchery” elsewhere em- 
ployed in the statute, the former term 
denoting a continued course of illicit 
sexual relations, Gillette v. U. S., 
236 Fed. 215, 149 CCA 405. 

[ec] “Yo give herself up to de- 
bauchery”’ means to give up to a con- 
dition of debauchery which would 
eventually and naturally lead to.a 
course of sexual immorality. Athana- 
saw v. U. S., 227 U. S. 326, 33 SCt 285, 
57 L. ed. 528, AnnCasl1913E 911. 

61. See cases infra this note. 

[a] “Any other immoral purpose,” 
under the ejusdem generis rule of con- 
struction, includes immoral acts 
analogous to prostitution, such as 
illicit intercourse, illicit cohabitation, 
and concubinage. Johnson y. U. &S., 
215 Fed. 679, 131 CCA 613, LRA1915A 
862; U.S. v. Flaspoller, 205 Fed. 1006. 
But. see U. S. v. Bitty, 155 Fed. 938 
{rev on other grounds 208 U.S. 393, 28 


any other immoral purpose”? must be 
construed with reference to the pre- 
ceding word “prostitute,” and only to 
relate to a like immoral purpose, and, 
so construed, cannot be held to include 
concubinage). 

62. See supra § 53 note 53. 

63. Burgess v. U.-S., 51 App. @.: 
C.) 71, 294 Fed. 1002. 

64 Hayes v. U. S., 231 Fed. 106, 
145 CCA 294 [aff 242 U. S.'470, 61 L. 
ed. 442, 37 SCt 192, 61 L. ed. 442, 
LRA1917F 502, AnnCas1917B 1168]. 

65.) U.7S. .v. Portale,.:2385) Uns. ee 
35 (SChle 59) Iaeds lel. 

66. Conspiracy to violate White 
Slave Traffic Act see Conspiracy § 23. 

67. Gerbino v. U. S., 293 Fed. 754; 
U.S. v. Wilson, 266 Fed. 712. 

[a] Transportation from one point 
in state to another point therein is 
not an interstate transportation with- 
in the meaning of the White Slave 
Traffic Act, because the route taken 
incidently : passes: through another 
state. U. S. v. Wilson, 266 Fed. 712. 

68. .Cholakos v. U. S., 2 F. (2d) 447 
{certiorari den 267 U. S. 604 mem, 45 
SCt 464 mem, 69 L. ed. 809 mem]; 
Welsch v. U. S., 220 Fed. -764, 136 
CCA 370 (both holding that it must 
appear that the woman would not 
have made the journey but for the 
express desire and inducement of ac- 
cused). 

69. Means and method of transpor- 
tation see infra § 56. 

70. Susiak v. U. S., 213 Fed. 913, 
130 CCA 391. 

[a] Seduction of female is not nec- 
essary, for the statute is violated if 
intent in procuring transportation is 
that an already sexually corrupt 
woman shall, at the place to which 
shé is taken or induced to go, engage 
or continue more or less habitually in 
sexually immoral practice. Van Pelt 
v. U. S., 240 Fed. 346, 153 CCA 272, 
LRAI917E 1135. 

71. Pappas v. U. S., 241 Fed. 666, 
154 CCA 423; Cohen vy. U. S., 214 Fed. 
23, 1380 CCA 417 [certiorari den 235 
U. S. 696 mem, 35 SCt 199 mem, 59 
L. ed. 430 mem]. 


72. Johnson v. U. S., 215 Fed. 679, 
131 CCA.613, LRA1915A 862. 

73. Elrod v. U. S., 266 Med...55; 
Francis v. U. S., 264 Fed. 513. 

74. Elrod v. U. S., 266 Fed. 55. 
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Two offenses may arise from the same transaction, 
one the transportation of a woman,’® and the other 
the inducement of a woman to go,7* and one person 
may be guilty of both offenses.78 The mere fact 
that more than one woman was conveyed at the 

.same time and in the same conveyance does not 
necessarily imply a single offense.*® 

[§ 56] b. Means and Method. It is not essential 
that the transportation be by common earrier’® ex- 
cept to constitute a violation of sections 3 and 4 
of the act.5+ It may be by an electric railway line? 
or by an automobile’*® privately owned,** or partly 
by a common e¢arrier and partly by another convey- 
ance.s®> The person charged with procuring the in- 
terstate transportation need not control the means 
or choice of conveyance®® or be personally present in 
connection therewith;** nor need the identical mon- 
ey furnished by aceused be used.6* The word 
“cause,” used in the statute with reference to trans- 
portation, means to bring it about;*® hence furnish- 
ing money for the interstate transportation of a 
woman or girl, for purposes mentioned therein, is a 
violation of the act.°° 

[§ 57] c. Purpose of Transportation. The trans- 
portation must be for an immoral purpose denounced 
by the act;°1 and hence transportation for other 
purposes,®? or the mere commission of an immoral 
act with a woman while on an interstate trip for a 
lawful purpose, where the immorality was merely 
casual and not the purpose for which the trip was 
made, does not bring the transportation within it.°% 
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It is ‘within the purpose denounced to transport a 
woman in interstate commerce for the purpose of 
concubinage®* or for the purpose of debauchery lead- 
ing to sexual immorality.°> It is not essential that 
the purpose relate to personal acts of sexual im- 
morality upon the part of the woman transported,®® 
and hence such transportation for a woman to man- 
age a house of prostitution,®*? or to act as an enter- 
tainer in‘a resort and solicit for women engaged in 
prostitution there,®® would come within the prohibi- 
tion of the act. 

Bigamous marriage. While a bigamous marriage 
merely has been held not to be an immoral purpose 
within the meaning of the act,®® yet a married man 
who transports a woman from one state, where he 
has gone through a marriage ceremony with her, 
into another state for immoral purposes is within 
the prohibition of the statute.2 

Purpose of pecuniary gain is not essential.? 

More than one purpose. The immoral purpose 
need not be the sole purpose of the transportation ;* 
it is enough if it be one of the purposes.* It has 
been held, however, that if a woman uses money sent 
her for transportation, having’ in mind an entirely 
different purpose from that which actuated accused, 
and makes the trip with a definite purpose inde- 
pendent of his, he is not guilty of a violation of the 
act.° 

Time when conceived. The immoral purpose must 
exist at the time the journey was planned and made, 
no matter what may have occurred afterward,® or at 


rtiorari den 273 U. S. 694 mem, 47]; (2d) 206. 
Sen 92 mem, 71 L. ed. 844 mem]; 88. Cholakos v. U. S, 2 F. (2d) 
Francis v. U. S., 264 Fed. 513; Prdjun | 447 [certiorari den 267 U. S. 604 mem, 


VU Senos Med 799 slot Ce Asal: 

7G Christian: v.20. Soros. uced) 
114s Roark Vv. U.S. LUE. (2d) -570, 
51 ALR 870. 


77. See cases supra note 76. 

78. See cases supra notes 76, 77. 

79. Gillenwaters v. Biddle, 18 F. 
(2d) 206. ; 

[a] Test of identity of offenses is 


whether the same evidence is required 
to sustain them; if not, then the fact 
that both charges relate to, and grow 
out of, the same transaction does not 
make a single offense where two are 
defined by the statute. In the case 
at bar differing evidence must neces- 
sarily have been introduced with re- 
spect to the four women transported. 
Gillenwaters v. Biddle, 18 F. (2d) 206. 

80. Wilson v. U. 'S., 232 U.S. 563, 
34. SCt 347, 58 L. ed. 728; Holden v. 
Wea See 23) He 2a) RSs Paartcve WAS. 
11 F. (2d) 499 [certiorari den 273 
U. S. 694 mem, 47 SCt 92 mem, 71 L. 
ed. 844 mem]; Sloan v. U. S., 279 Fed. 
562; Gowling v. U. S., 269 Fed. 215; 
WS. v. Burch; 226 Fed.’ 974: 

81. USCA tit 18 §§ 399, 400; Act 
Gone rwewune cos, LOLOLC 395" 8 Savon 4ae 

82. Wilson -v. U. S:°282 U. S. 563, 
S34 SCte347,, 58 Led, 128; 

838. Gowling v. U. S., 269 Fed. 215; 
U.S. v. Burch, 226 Fed. 974. 

84. Holden v. U. S., 23 F. (2d) 
678; Hart v. U. S., 11 F. (2d) 499 [cer- 
tiorari den 273 U. S. 694 mem, 47 SCt 
92 mem, 71 L. ed. 844 mem]. 

$5., Harts Vv. U.S. “supra. 

s6. Wilson v. U. S., 232 U. S. 568, 
34 SCt 347, 58 L. ed. 728. 

[a] Where defendants employed 
another and furnished him with mon- 
ey sufficient for the expenses of the 
transportation, but gave no definite 
instruction as to what mode should 
be employed, a natural inference was 
that he should decide upon the mode 
and select the route, and that such 
selection was within the scope of his 
agency. Wilson v.'U. S., 232 U.S. 563, 
34 SCt 347, 58 L. ed. 728. 

87. Gillenwaters v. Biddle, 18 F. 


45 SCt 464 mem, 69 L. ed. 809 mem]. 


89. Huffman v. U. S., 259 Fed. 35, 
170. CCA 35¢ 

90. Corbett v. U. S., 299 Fed. 27; 
aaa v. U.S., 244 Fed. 140, 156 CCA 

[a] “Return trip.”—wW here defend- 


ant paid for the transportation of a wo- 
man for a visit to her child, on which 
she went alone, from a place they 
then were to a point in another state, 
and afterward paid her return fare 
with the intent that she should return 
and illicitly cohabit with him, it was 
held that the return journey was with- 
in the prohibition of the statute and 
defendant guilty of a violation there- 
of. Corbett v. U. S., 299 Fed. 27. 

[b] “Taxi fare.’—A person ad- 
vancing or giving money to prosti- 
tutes arriving from an interstate jour- 
ney, to pay taxi fare from the depot 
to the house of which they intend to 
become inmates, does not violate the 
act as the taxi ride is not part of the 
interstate movement. Heitler vy. U. 
S., 244 Fed. 140, 156 CCA 568. 


Sy ae Biggerstaff v. U. S., 260 Fed. 
92. See cases infra this note. 
[a] Illustrations.—(1) The trans- 


portation of an unaccompanied girl 
for secretarial purposes when unac- 
companied by a purpose to have sex- 
ual intercourse is not within the pro- 
hibition of the act. Ghadiali v. 'U. S., 
17: F. (2d) 236 [certiorari den 274 U. 
S. 747 mem, 47 SCt 660 mem, 71 L. 
ed. 1328 mem]. (2) Where defendant 
had illicit relations with a girl, who 
was domiciled in one state, his tak- 
ing her in an automobile across the 
line into another state for a _ brief 
visit with relations, returning the 
same day, after which their relations 
continued, is not a transportation in 
interstate commerce for an immoral 
purpose within the meaning of the 
act. . Misher vise S., 2166 Wed. -667) 
(3) Accused, who, having invited a 
woman in Fargo, N. D., to dine with 
him, for convenience had her come 
to Moorhead, Minn., and then re- 


turned with her to North Dakota, 
where they engaged in immoral rela- 
tions, was not guilty of the offense de- 
nounced by the act. Gillette v. U. S., 
236 Fed. 215, 149 CCA 405. (4) Where 
one has had unlawful sexual rela- 
tions with a woman whenever desired, 
and he procures transportation for her 
to another state for the purpose of her 
confinement; although he may have 
intercourse with her on the journey 
and may have anticipated such inter- 
course, he is not guilty under the act 
if such anticipation played no part in 
inducing him to procure the transpor- 
tation. Van Pelt v. U. S., 240 Fed. 
346, 153 CCA 272, LRA1917E 1135. 


93. Sloan v. U. S., 287 Fed. 91, 279 
aa 562; Biggerstaff v. U. S., 260 Fed. 
94. Caminetti v. U. S., 242 U.S. 470, 


37 SCt 192, 61 L. ed. 442, LRAI91I7E 
502, AnnCasl917B 1168. 

9555 Athanasaw: vi U. Sa22i7 (Ua S: 
326, 33 SCt 285, 57 L. ed. 528, AnnCas 
1913E 911. 

96. Simpson v. U. S., 245 Fed. 278, 
157 CCA 470 [certiorari den 245 U. S. 
667 mem, 38 SCt 133 mem, 62 L. ed. 
538 mem]. 


97. Simpson v. U. S., supra. 

98. Beyer v. U. S., 251 Fed. 39, 163 
CCA 28). 

99. Gerbino v. U. S., 293 Fed. 754. 

[a] Thus, where defendant caused 


a girl to be transported for the pur- 
pose ot entering into a bigamous mar- 
riage with her, and without more 
they returned, she to her home in one 
state and he to his in another, it was 
held not an offense under the act. 
Gerbino v. U. S.; 293 Fed. 754. 

1. Burgess v..U:. S., 54-App. €D. GC.) 
71, 294 Fed. 1002. 

2. Caminetti v. U. S., 242 U. S. 470, 
87 SCt 192, 61 L. ed. 442, LRA1917BE 
502, AnnCas1917B 1168 [aff 231 Fed. 
106, 145 CCA 294, 220 Fed. 545, 136 
CCA 447]; Francis v. U. S., 264 Fed. 
513. See supra § 55 note 72. 

3. Carey v. U.-S., 265 Fed. 515. 

4. Carey V.2U..S:; Supraz 

5. Cholakos v. U. S., 2 F. (2d) 447 
[certiorari den 267 U. S. 604 mem, 
45 SCt 464 mem, 69 L. ed. 809 memy. 

6. Drossos v..U. S., 16 F. (2d) 833. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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least before the woman or girl reached the state to 
which she was being transported,’ and an immoral 
purpose first conceived at the end of the journey is 
not sufficient.® 

Consummation of purpose is not essential,® as the 
offense is complete when there has been a transporta- 
tion of a female in interstate commerce for a pur- 
pose, or with an intent denounced by the act.!° 

[§ 58] 2. Harboring Alien Prostitute. The state- 
ment required to be filed by all persons harboring an 
alien woman'! must contain all the facts mentioned 
in the statute that are within such person’s knowl- 
edge,*” and must be filed in the office of the commis- 
sioner of immigration! at his office in Washington, 
D. C.** by any person harboring such a woman, 
whether concerned in procuring her entry into the 
United States or not.1° Placing such a statement in 
the mail for delivery is not such a filing unless it is 
delivered.*® It is no offense to fail to file such state- 
ment as to an alien prostitute from a country not a 
party to the arrangement referred to in the act.17 

[§ 59] D. Criminal Prosecutions—1l. Jurisdiction. 
Prosecution for transportation!’ may be in any court 
having jurisdiction of crimes within the district in 
which the violation is committed, or from, through, 
or into which the female may be transported in in- 
terstate commerce contrary to the provisions there- 
of;1® and the crime being a continuing one with acts 
in two or more jurisdictions,?° the prosecution may 
be had in the district of any one of the jurisdic- 
tions.2! The offense of transporting in foreign 
commerce is complete where the boundary hne is 
crossed?” and prosecution may be had in the district 
into which the woman was first. brought from the 
foreign country. The offense of failing to file the 
statement required by the act of a person harboring 


PROSTITUTION 


[50 C.J.] 821 


an alien woman?‘ is committed in the District of 
Columbia, where the office of the commissioner of 
immigration is located by law, and a prosecution 
therefor cannot be had in another district in which 
the person failing to file the statement resides.2° 

[§ 60] 2. Indictments and Informations. As in 
the case of other statutory crimes,?° an indictment 
which follows the words of the statute is suffi- 
cient?’ if the ingredients are set forth with requisite 
particularity.** The statute contemplating that the 
offense denounced therein may be committed in vari- 
ous ways,”® the pleader may paraphrase the statute 
in charging the offense.2° The indictment need not 
set forth the mode of travel?! or that it was by 
common ¢arrier,** except as to sections 3 and 4, un- 
der which sections transportation upon the line or 
route of a common carrier is an ingredient of the 
offense,?* nor the age of the woman, except for a 
violation of section 4, where it is material.®4 

Duplicity. An indictment which charges inter- 
state transportation for two of the purposes men- 
tioned jn the act?® is not double.?® 

[§ 61] 3. Defenses. Where an indictment charged 
interstate transportation of a woman for the pur- 
pose of having unlawful sexual intercourse, it would 
be a matter of defense that she was the common- 
law wife of accused,*? but it would not be a defense 
to a prosecution for a violation of the act that a wo- 
man transported in interstate commerce for the pur: 
pose of prostitution was the wife of accused,?* nor 
that after the transportation was completed accused 
refused to accept a woman whose transportation he 
had secured for the purpose of prostitution and vol- 
untarily abandoned his evil purpose.*® It would not 
constitute a defense upon a prosecution for trans- 
portation of a woman from one state to another that 


4 WOSTAN SAE Sie Oh SO rere Baa 
Sicanivisls S., 28 Peds 91,.279' Hed. 
562. 

SAD rOSSOS) Wa ale oe 60 Be (2d) 


$33; Alpert v. U. S., 12: 6) (2d) 352 

Simei ZZ0 exveeul. Wo ci Os eG D1; 
Wa-Ss va) Brand, 229 (Bed. 847. 

10.. “Wilson: v. U:-S., 232 U.S) 563, 
34 SCt 347, 58 L. ed. 728. 

11. See supra § 53 note 53. 

La, 3 We pRortales e235) U.ass: 
Qh OMIS CURLS 259) Nawed ali, 

‘igh, Opes Ae Lombardo, 228 Fed. 
980 {aff 241 U. S. 73, 36 SCt 508, 60 L. 


Ane ae ue 
S. v. Lombardo, 241 U. S. 
79) 86, SCt 508, 60 L. ed. 897 [aff 228 

[a] Office of commissioner of im- 
migration was created by the act of 
March 3, 1891 (26 St. at L. 1085 c 551 
§ 7), as amended by the Act of March 
2, 1895 (28 St. at L. 780 c 177), and his 
place of office fixed at Washington 
Dee PUsise Va Wwombardo,) 241 2G: 
73, 36 SCt 508, 60 L. ed. 897. 

aS. Wilson kortaleneso.U. Sa 27; 
S51SCt ft} 59)L. ed. 111; U.Siv. Davin, 
189 Fed. 244. 

16. U. S. v. Lombardo, 241 U. S. 
%3,~36— SCt 508, 60 Lived. 897 laff 228 
Fed. 980]. 

U. S. wv. Davin, 189 Fed. 244; 
useA tit 18 § 402 cee 

18. See supra § 

USCA tit 18 oe 401. 


19. 
20; sHartiv.¢ U.S: BH @d) 499 
[certiorari den 273 U. S. 694 mem, 


47 SCt 92 mem, 71 L. ed. 844 mem]. 
See also supra §§ 53, 55. 


21, Hart v.. U.)S., supra. 
OO tiara, One Sr esllp ras 
[a] “Entry.”—Where defendant 


transported a girl from a point in the 
state of Washington to a point in 
Canada, and then back to a point in the 
state of Oregon, the offense was com- 
plete in Oregon where the interna- 
tional boundary line was _ crossed. 
Hart v. U.S., 11 F. (2d) 499 [certiorari 


den 273 U. S. 694 mem, 47 SCt 92 mem, 
71 L. ed. 844 mem]. 


232 Hart ve UeSe-suprae 
24. See supra § 58. 
25.-— U. v. Lombardo, 228 Fed. 


980 [aff on other grounds 241 U. S. 
73, 36 SCt 508, 60 L. ed. 897]. 

26. See Indictments and Informa- 
tions §§ 253-271. 

aie Blain vet Us Ss 225k C2 dl) 3935; 
Huffman vy. U. S., 259 Fed. 35, 170 CCA 
35; U.S. v. Brand, 229 Fed. 847; Wed- 
del v. U. S., 213 Fed. 208, 129 CCA 552. 

28. See cases infra this note. 

{a] Indictments held sufficient to 
charge: (1) Transportation of woman 
for immoral purpose. Hovley v. U. 
S., 277 Fed. 788; Gowling v. U. S., 26 
Fed. 215; Carey v. U. S., 265 Fed. 515; 
U. S. v. Flaspoller, 205 Fed. 1006. (2) 
Transportation of woman for the pur- 
pose of debauchery. Athanasaw v. 


Wt Sone WriSi 326; SsisCt.2855) 27 
L. ed. 528, AnnCas1913E 911; Blain 
v. U. S., 22 F. (2d) 393; Ammerman 
v. U. S., 262 Fed. 124 [certiorari den 
253 U. S. 495, 40 SCt 587, 64 L. ed. 
1030] (3) Transportation of woman 


for the purpose of prostitution. Hol- 
den v. U. S., 23 F. (2d) 678; Weddel 
v. U.S., 213 Fed. 208, 129 CCA 552. 

[a] “Immoral purpose.” — (1) 
Where an indictment sets out that a 
woman was persuaded to go from 
one state to another for the purpose 
of engaging in illicit intercourse, co- 
habitation, and concubinage, it is suf- 
ficient to charge an offense, as the acts 
charged are analogous to prostitution 
and come within the meaning of ‘any 


other immoral purpose’ under the 
statute. U.S. v. Flaspoller, 205 Fed. 
1006. (2) An indictment charging 


that defendant unlawfully induced a 


named woman to travel-in interstate 
commerce from California to Mexico 
for the purpose of managing a house 
of prostitution and conducting a place 
where persons of the opposite sexes 
meet and have. illicit intercourse is 
sufficient. Simpson v. U. S., 245 Fed. 


278, 157 CCA 470 [certiorari den 245 
U. S. 667 mem, 38 SCt 133 mem, 62 L. 
ed. 538 mem]. 

29. See supra §§ 53-57. 

30. Freed v. U. S., 49 App. (D. Cc.) 
392, 266 Fed. 1012. 

Sle. Blain. UL Ssu22,, Ee 2d)aoes 
Thorn v. U.'S., 278 Hed: 932: 

32. Gowling v. U. S., 269 Fed. 215; 
USS. vy. .Burch, 226 Bed: 974. 

383. Blain. .v. U.S: 22 Bs Cad) 3935 
Alpert. v. U.S, 12 B..(2¢d): 352. 

[a] Ilustration.—An indictment . 
charging the interstate transporta-: 
tion of a girl under eighteen years 
of age, for immoral purposes, by 
means of an automobile, charges no 
offense under section 4 of the act, 
Since that section applies only to 
transportation upon the line or route 
of a common carrier. Alpert v. U. 
S712 Bo -(2d) /352. 

34 Blain v. U. S., 22 F. (2d) 393. 
See supra § 53. 

36. Blainive(U.eS!, 225k) 4(2e)n 302. 

[a] Thus an indietment which 
charged defendant with transporting 
a female for two purposes, to-wit, 
for the purpose of prostitution and 
with the purpose of inducing her to 
have sexual intercourse with defend- 
ant, charges but one offense and is 
not double. Blain v. U.S., 22 F. (2d) 


3.93. 
Blain v. U. S., supra. 

38. Cohen v. U. S., 214 Fed. 23, 130 
CCA 417 [certiorari den 235 U. S. 696 
mem,--3'5),.SCt, 199) mem) 59). ised. 
430 mem]. 

39. Wilson v. U. S:, 232 U0. S. 563, 
34 SCt 347, 58 L. ed. 728, 

[a] Locus poeenitentie.—The sug- 
gestion that the law contemplates a 
locus peenitentie for defendant, after 
the journey is ended and the woman 
or girl has been brought to the in- 
tended destination within the walls 
of a house of prostitution, is obvious- 
ly untenable. Wilson v. U..S., 232 U. 
S. 563, 34 SCt 345, 58 L. ed. 728. 
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the parties stopped temporarily at an intermediate 
point in another state.*° 

[§ 62] 4. Variance. As in criminal cases gener- 
ally,*+ a variance between the allegations of the in- 
dictment and the proof in a matter legally essential 
to the charge is fatal.42 Under modern practice a 
variance not prejudicial to accused is usually held 
immaterial.4® A variation in time,** that one woman 
was shown to have been transported although two 
were alleged to have been,*® and that the proof 
showed the name of the woman transported to be 
other than charged,*® have all been held immaterial 
variances where accused was not prejudiced there- 
by. Objection upon the ground of a variance must be 
raised in the trial court.47 

[§ 63] 5. Evidence—a. Burden of Proof. Under 
the general rule** the burden is upon the government 
to prove every element necessary to establish guilt 
beyond a reasonable doubt*® and to overcome the 
presumption of innocence and good faith created by 
law in favor of accused.®° Hence the criminal in- 
tent must be so proved,* although it may be wferred 
from circumstances.®? 

[§ 64] b. Admissibility. In accordance with gen- 
eral rules,®* evidence is admissible where it is rele- 
vant and tends to prove or disprove the offense al- 
leged.°+4 

On the question of persuasion or enticement, proof 
that the woman was a public prostitute is relevant,°° 
although it may not be error to exclude proof of de- 
tails relating thereto.°* The fact that a girl trans- 
ported for ‘the purpose of sexual intercourse was 
content with the situation has been held inadmis- 
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sible,®>7 as has also evidence of accused’s relation- 
ship with his wife,°* although evidence of his atti« 
tude toward his wife, her character, and the life 
she lives, would be admissible where he held her 


' out as a party to his unlawful purpose or intent.°® 


On the question of intent, admissions and state- 
ments of accused with respect to the transaction,°®® 
or of a codefendant in a joint enterprise,®! testi- 
mony tending to show the character of the house to: 
which a woman transported for the purpose of pros- 
titution was taken,®? or prior illicit relations between 
accused and the woman transported,®* and of the 
paternity of a child of the woman,°* have been held 
competent. 

Proof of other offenses. As in other criminal 
prosecutions,®> evidence of other offenses is admis- 
sible when it tends to establish intent®® or a com- 
mon scheme or plan embracing the commission, of 
two or more crimes so related to each other that 
proof of one tends to establish the others.** 

Cross-examination. As in other criminal cases,®* 
if he takes the stand in his own defense, accused may 
be cross-examined,®® and it has been held that he 
may be examined as to subsequent acts of sexual 
relationship with the woman transported‘® and as to 
being twice married and divorced where he himself 
has testified to one marriage and divoree,‘! although 
such evidence might be entirely irrelevant’? and in- 
admissible as direct proof.** 

But the extent to which collateral matters may be 
cone into rests in the sound discretion of the court,’* 
and the exclusion of such matters is not objection- 
able unless it amounts to an abuse of such discre- 


[$$ 61-64 


40-1, Christian sy.. U.a8., 25.5%. 2d) 
114. 

41. See Indictments and Informa- 
tions §§ 451-481. 


42. "See cases infra notes 43-46. 

43. ‘Bennett v.°'U..S., 227 U: Sy 3338, 
33 SCt 288, 57 L. ed. 531 [aff 194 Fed. 
630, 114 CGA 402]; Hoke v. U. S., 22 
TWMSETS0S) 22 1SCb 281 ob Tl ed nb 23, 
43 LRANS 906, AnnCasi913E 905 [aft 
187 Fed. 992]. , 

{a] Tlustrations.—(1) Allegation 
that tickets on which women were 
transported in interstate commerce 
for immoral purposes were procured 
in Chicago, and proof that the tickets 
were purchased in Cincinnati and 
sent to Chicago where they were ob- 
tained and used. Bennett v. U. S., 227 
TS Sos SS CE 288) 407. la, ed. 531 
[aff 194 Fed. 630, 114 CCA 402]. (2) 
Allegation that women were trans- 
ported for immoral purposes. over 
the Texas & New Orleans Railroad, 
and proof that tickets were purchased 
over the Southern Pacific, where the 
indictment alleged that ‘the - former 
railroad was part of the Southern 
Pacific system. Hoke vy. U. S., 227 U. 
SHs08t7388 SOts 281,57 “Lened. "523, 43 
LRANS 906, - AnnCas1913E 905 [aff 
187 Fed. 992). 

44. Younge v. U. S., 242 Fed. 788, 
155 CCA 376 [certiorari den 245 U. S. 
656 mem, 38 SCt 13 mem, 62 L. ed. 
533 mem]. See generally Indictments 
and Informations § 454. 

45. Bennett v. U. S., 227 U. S. 333, 
83 SCt 288, 57 L. ed. 531 [aff 194 Fed. 
630, 114 CCA 402]. 

46. Christian v. U. S., 28 F. (2d) 
114. 
Variance in name and description of 
third persons see Indictments and In- 
formations § 463. 

47. Harris v. U. S., 227 U. S. 340, 
33 SCtU 289,579 Lay ed. 534 

48. See ‘Criminal Law 'g8 993-1004. 

49. Drossos v. U.S., 16 F. (2d) 833 
Kelly v. U. S., 297 Fed. 212. 


, 50 Drossostys Wh ws: 2a REC 2a) 
33. 
51. Drossos v. U. S., supra. 


52. Drossos v. U. S., supra. 
53. See Criminal Law § 

seq. 

or See cases infra notes 55, 59- 
! Hoke v. U. S., 227 U._S. 308, 


33 aver 281, 57 L. ed. 5238, 43 LRANS 
906, AnnCas1913E es 

56. Hoke v. U. S., supra. 

57. Ghadiali v. U. Ss. 17 FB. (2d) 236 
[certiorari den 274 U. S747 mem, 47 
SCt 660 mem, 71 L. ed. 1328 mem]. 

58. -Hart v. Us Sip shiaby¢20) 2499 
[certiorari den 273 U. S. 694 mem, 
47 SCt 92 mem, 71 L. ed. 844 mem]. 


59. Suslak v. U. S., 213 Fed. 913, 
LAO, COA B91: 

60. Ghadiali v. U. S., 17 F. (2d) 
236acertiorari® den 2714'S SL 747 


mem, 47 SCt 660 mem, 71 L. ed. £328 
mem]; Suslak v. 'U. S., 213 Fed. 913, 
130 CCA 391. 

[a] Evidence of statements made 
by defendant to a woman alleged to 
have been transported for immoral 
purposes, proposing to set her up in 
the “sporting’’ business, telling her 
how to conduct herself and picturing 
to her the easy life led by prostitutes, 
and a statement made some months 
prior thereto to another that if he 
could get the woman to come to a 
certain place he could make a for- 
tune out of her, were held admissible 
as bearing on defendant’s intent. Sus- 
aye Vs ‘U. (S.25283! Wed: 991'8)* 130 AC@A 

[b] Statements made by defendant 
that he was hypnotist and mesmerist 
were held admissible against him, 
where a girl transported by him in 
interstate commerce had testified that 
she was under his influence, and in 
view of his statement on the stand 
that he was a hypnotist. Ghadiali vy. 
U. S., 17 F. (2d) 236 [certiorari den 
274 U. S. 747 mem, 47 SCt 660 mem, 71 
L. ed. 1328 mem]. 


61. Latham vy. U. S., 210 Fed. 159, 
127 CCA/9 
62. Wilson v. U. S., 232 U.S) 568, 


34 SCt 347, 58' Li. ed. 728: Suslak v. 
Ui So 213" Med. 1913 1301 COATS 9IT: EU, 


S. v. Hoke, 187 Fed. 992 [aff 227 U. 


1034 et! S. 308, 33 SCt 281, 57 L. ed. 523]. 


[a] Evidence has been held admis- 
sible to show: (1) That the place to 
which defendant took a woman trans- 
ported in interstate commerce was a 
rendezvous for harlots. Suslak y. U. 
S., 213 Fed. 913, 130 CCA 391. (2) Pay- 
ments of money to police officers and 
the friendly relations between defend- 
ants as keepers of a house of prostitu- 
tion and the police foree. Wilson v. 
ESS 2-0. S.=563, 34 'SCt 347, 58: 1. 
ed. 728. (3) That defendant charged 
with violation of the act restrained the 
woman transported at her house in 
the place where the transportation 
ended. Hoke v. U.S., 227 U. S. 308, 33 


SCt 281, 57 L. ed. 5238, 43 LRANS $06, 
AnnCas1912E 905. 
63. Ammerman v. U. S., 262 Fed. 


124 [certiorari den 253 U. S. 495, 40 
SCt 587, 64 L. ed. 1030]; Blackstock 
v. U. S., 261 Fed. 150. 

[a] Proof of resumption of prior 
illicit relationship immediately after 
transportation has been held admissi- 
ble. Blackstock vy. U. S., 261 Fed. 150. 

64. Gowling v. U. S., "269 Fed. 215; 
Carey v. U. S., 265 Fed. 515; Latham 


v. U. S., 210 Fed: 159; 127 CCA 9. 
65. See Criminal Law §§ 1132-1201. 
66. Kinser v. U. S., 231 Fed. 856, 


146 CCA 52. 

67. Kinser v. U. S., supra. 

[a] Thus, where the defense con- 
tended that there was no evidence 
that the transportation of the female 
was with the intention that she 
should engage in prostitution, it was 
held competent to show that ’accused 
had brought other women into the 
state for that purpose. Kinser v. U. 
S., 281 Fed. 856, 146 CCA 52, 

88. See Witnesses [40 Cye 2473 et 
seq]. 

69. See cases infra notes 70-73. 


ei Bonness v. U. S., 20 F. (2d) 
71. Noland v. U.S., 10 F. (2d) 768. 
72. Noland v. U. sy supra. 
73. Bonness v. U. S., 20 F. (2d) 754. 
74. Bonness v. U. Ss supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 64-67] . 
tion.75 ; 

[§ 65] ¢. Weight and Sufficiency. Applying gen- 
eral rules,’® evidence has been held sufficient or in-’ 
sufficient to show that accused transported, or 
caused to be transported, a woman in interstate com- 
merce for the purpose of prostitution,?? for the pur- 
pose of debauchery,*’ for other immoral purposes,’® 
including illicit sexual intercourse,®° to establish that 
the woman was induced to travel in interstate com- 
merce for a purpose prohibited by the act,’1 and to 
establish venue.§? It has been held that the uncor- 
roborated testimony of the woman is sufficient to 
sustain a conviction.’? As the federal courts deal 
only with violations of federal laws, evidence which 
is insufficient to show the transportation of the fe- 
male in interstate commerce, no matter what acts 
of immorality the parties may have been guilty of, 
is insufficient to sustain a conviction under the White 
Slave Traffic Act.§4 

[§ 66] 6. Trial—a. Province of Court and Jury. 
Defendant’s intent or purpose in transporting, in- 
ducing, or causing the transportation is a ques- 
tion for the jury,®® and an instruction that takes 
from the jury the issue of fact as to intent or pur- 
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pose is erroneous.’ 

[§ 67] b. Instructions. In accordance with gen- 
eral rules,** instructions which impartially, correct- 
ly, and sufficiently enlighten the jury respecting the 
law applicable to the case are proper,*® and an in- 
struction which is confusing or misleading,®® or 
which ignores a material element of the offense 
charged,®® is properly refused. Instructions to the 
eftect. that, where accused set in motion agencies 
for a violation of the act, it would not be a de- 
fense that he afterward repented but did nothing to 
prevent the offense,®! that it was immaterial wheth- 
er or not a woman transported for the purpose en- 
gaged in prostitution after she reached the state,°? 
that it was immaterial whether the money used for 
transportation was the identical money furnished by 
aecused,®* and that, where accused, having a living 
and undivoreed wife, went through a marriage cere- 
mony with another woman and transported her into 
another state for the purpose of sexual intercourse, 
the jury might find him guilty,°* have all been held 
proper. An instruction which permitted convic- 
tion if the jury found that the girl had been trans- 
ported for “some immoral purpose” has been held not 


75. Bonness v. U. S., supra. 
76. See Criminal Law §§ 1559-1999. 
77. [a] Evidence held sufficient.— 


Tobias v. U. S., 2 F. (2d) 361 [certio- 
rari den 267 U. S. 598 mem, 45 SCt 229 
mem, 69 L. ed. 804 mem]; Francis v. 
U. S:, 264 Fed. 513; Gritith v._U.S., 
261 Fed. 159; Simpson v. U. S., 245 
Fed. 278, 157 CCA 470 [certiorari den 
245 U. S. 667 mem, 38 SCt 133 mem, 
62 L. ed. 538 mem]; Suslak v. U. S., 
213 Fed. 913, 130 CCA 391; Savage v. 
U. S., 213 Fed. 31, 130 CCA 1; Paul- 
sen v. U. S., 199 Fed. 423, 118 CCA 97; 
Harris v. U. S., 194 Fed. 634, 114 CCA 
406 [aff 227 U. S. 340, 33 SCt 289, 57 
L. ed. 534]. 

[b] Evidence held insnufficient.— 
Johnson v. U. S., 215 Fed. 679, 131 
CCA 613, LRA1915A 862. 

78. [a] Evidence held sufficient.— 
Athanasaw v. U. S., 227 U. S. 326, 33 
Sct 285, 57 L. ed. 528, AnnCas1913E 
Stic Talbot -v.  UnAvS428ov"mMedie21 
[certiorari den 261 U. S. 623 mem, 
43 SCt 518 mem, 67 L. ed. 832 mem]. 

[b] Evidence held insufficient.— 
Van Pelt v. U. S., 240 Fed. 346, 153 
CCA 272, LRA1917E 1135; Gillette 
v. U. S., 236 Fed. 215, 149 CCA 405. 

79. [a] Evidence held sufficient.— 
Ghadiali v. U. S., 17 F. (2d) 236 [cer- 
tiorari den 274 U. S. 747 mem, 47 SCt 
660 mem, 71 L. ed. 1328 mem]; Hart 
Vie ULL Se ter UC2d) 2499: ficertiorar 
den 273 U. S. 694 mem, 47 SCt 92 
mem, 71 L. ed. 844 mem]; Elrod v. 
Uo e6oLiweds be. Garey. v.10. °S.; 
265 Fed. 515; Blackstock v. U. S., 


261 Fed. 150; Huffman v. U. S., 259 
Fed. 35, 170 CCA 35; Hamilton v. 
U. S., 255. Fed. 511, 167 CCA 1; John- 


Sony. Uc, Si 215) Ped. 679,, 1381 CCA 
613, LRA1915A 862. ’ 

{[b] Evidence held insufficient.— 
Sloan v. U. S., 287 Fed. 91; Smith v. 
De Sou28n Bed. 6965" Thorn v.U-) S., 
278 Fed. 932; Biggerstaff v. U. S., 
260 Fed. 926. 

80. [a] Evidence held sufficient. 
——Ghadiali v0. Si 17. EB. o(2d)) 236 
[certiorari den 274 U. S. 747 mem, 
47 SCt 660 mem, 71 L. ed. 1328 mem], 
Williams v. U. S., 282 Fed. 481; Nokis 
vy. U. S., 257 Fed. 413, 168 CCA. 453; 
Hays v. U. S., 231 Fed. 106, 145 CCA 
294 [aff 242 U. S. 470, 37 SCt 192, 61 
L. ed. 442, LRA1917F 502, AnnCas 
1917B 1168]. 

[b] Evidence held insufficient.— 
Sloan v. U. §., 287 Fed. 91, 279 Fed. 
562; Welsch v. U. S., 220 Fed. 764, 
136 CCA 370. 

81. [a] Evidence held sufficient. 
—Simpson v. U. S., 245 Fed. 278, 157 


CCA 470. [certiorari den 245 U. S. 
667 mem, 38 SCt 133 mem, 62 L. ed. 538 


mem]. 

82. [a] Evidence held sufficient. 
—Young v. U. S., 242 Fed. 788, 155 
CCA 376 [certiorari den 245 U. S. 656 
mem, 38 SCt 13 mem, 62 L. ed. 533 
mem]. 

83. Ghadiali v. U. S., 17 F. (2d) 
236 [certiorari den 274 U. S. 747 mem, 
47 SCt 660 mem, 71 L. ed. 1328 mem]. 

84. Williams v. U. S., 282 Fed. 481. 


S5.". Drossos* vay Us «S71 16 Pl Gap 
833; Corbett v. U. S., 299 Fed. 27. 

86. Drossos v. U.S., 16 F. (2d) 833. 

87. See Criminal Law §§ 2353-2496. 

88. Savage v. U. S., 213 Fed. 31, 


130 CCA 1. 

[a] Age of female.—Where the of- 
fense is a violation of section 2 of 
the act, it is error to instruct the 
jury so as to require them to con- 
sider the age of the girl, as that is 
only material in a prosecution under 


seg tion 4. Alpert v. U. S., 12 F. (2d) 
352. 
[b] . “Debauchery.”—An instruc- 


tion defining “debauchery,” as used in 
the act, to mean that the woman is 
to be subjected repeatedly to unlaw- 
ful sexual intercourse, fornication, or 
adultery, has been held proper. Sus- 
lak v. U. S., 213 Fed. 913, 130 CCA 391. 

[c] “For purpose of debauchery.” 
—Upon a charge of transporting or 
causing to be transported in interstate 
commerce for the purpose of debau- 
chery, an instruction which put it 
to the jury to consider whether the 
employment to which defendants 
called the girl and the influences with 
which they surrounded her tended to 
induce her to give herself up to a con- 
dition of debauchery which eventually 
and naturally would lead to a course 
of immorality sexually was _ held 
proper. Athanasaw v. U.'S., 227 U. 
SIUZ2641 33 SCE 285,- 0% Miasediarb 28: 
AnnCasi913E 911. 

[d] Reasonable doubt.—An in- 
struction was held sufficiently favor- 
able to defendant that charged that 
reasonable doubt is the frame of mind 
which forbids one to say, all the evi- 
dence considered, “‘ ‘I have an abiding 
conviction of the defendant’s guilt,’ 
or as it has been expressed, ‘I am 
convinced of the defendant’s guilt to 
a moral certainty.’ If you can say 
that you have such a conviction, then 
you have no reasonable doubt, and 
your verdict should be guilty. On the 
contrary, if that is your frame of 
mind, if you are in the frame of mind 
where it was a matter of importance 
to you in your own affairs, away from 
here, you would pause and hesitate, 
before acting, then you have a rea- 
sonable doubt.” Wilson v. U. S., 232 


as S. 563, 570, 34 SCt 347, 58 L. ed. 


[e] Where woman went, in pursu-. 
ance of previous plan made by her 
and another girl who accompanied 
her, and without inducement of de- 
fendant, and she paid her own fare, 
an instruction to the effect that such 
facts were immaterial was held er- 


poneoues England v. U. S., 272 Fed. 
[f] Statement of codefendant.— 


An instruction which tells the jury 
that if they find that there was a 
common design between defendants 
to violate the act, then the statement 
of one of the defendants to the wo- 
man transported and bearing on the 
common design would be admissible 
against both defendants, but that if 
no common design was shown, then 
they should not consider the state- 
ment as against the other defendant, 
was held sufficiently to protect the 
rights of such other defendant. Lath- 
amv. U. S., 210 Fed. 159, 127 CCA 9. 

89. Corbett v. U. S., 299 Fed. 27. 

[a] It has been held misleading, 
where defendant, at the request of a 
relative of a girl with whom he had 
had intercourse, conveyed a message 
to the girl from the relative request- 
ing her to return to the relative’s 
home, from which she had gone on 
a visit into another state, and de- 
fendant delivered the message but 
did not express any wish or desire in 
the matter himself, although he may 
have had in mind or there may have 
occurred to him the possibility of re- 
newed sexual relationship, to instruct 
the jury that they might convict if 
they found that defendant had the in- 
tent upon the girl coming into the 
state to renew such sexual relation- 
ship. Welsch v. U. S., 220 Fed. 764, 
136 CCA 370. 

90. Burzeess: v.. Us Si7 bly Apps GD! 
C.) 71, 294 Fed. 1002. p 

{a] Thus a requested prayer that, 
unless the jury should find a delib- 
erate intent on the part of accused 
to transport the female in interstate 
commerce for the purpose of prosti- 
tution, they should find defendant not 
guilty, was properly refused, since 
it left out the element of debauchery. 
Burgess (v.01 s:, DLyAppy GDC. 
294 Fed. 1002. 

91. Suslak v. U. S., 213 Fed. 918, 
TIO ROCA: SOL, 

92.. Cholakos v. U. S., 2 F. (2d). 447 
[certiorari den 267 U. S. 604 mem, 45 
SCt 464 mem, 69 L. ed. 809 mem]. 

93. Cholakos v. U. S., supra, 

94. Burgess v. U. S., 51 App. (D 
C.) 71, 294 Fed. 1002. 
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ground for reversal where the evidence clearly 
showed transportation for a purpose within the 
The court is not required to 
repeat the same proposition of law a number of times 
in its instructions to the jury,?® and it is not er- 
ror, therefore, to refuse to give an instruction cov- 


purview of the act.®® 


*PROSTRATION. A condition of the body pro- 


duced by great heat.t 
PRO TANTO.? 
PROTECT.® 


in safety.® 


Phrases: “Hisjimterest 2) >: 


tected by being remitted to the proceeds of a sale,”?° 


95. Griffith v. U. S., 261 Fed. 159. 

Immoral purpose within the act see 
Supra § 57. 

96. Bonness v. U. S., 20 F. (2d) 
754. 

[a] Where court in its general 


charge instructed the jury explicitly 
that defendants were not on trial for 
having illicit relations with the wo- 
men transported, but that they were 
on trial only for transporting the 
girls in foreign commerce for an im- 
moral purpose, it is not error to re- 
fuse to give a requested charge em- 
bodying the same proposition. Bon- 
ness v. U. S., 20 F. (2d) 754. 


97. Carey. ve UntS58265' Med. 515: 

98. Generally see Criminal Law § 
3000 et seq. 

99. Ghadiali v. U. S., 17 F. (2d) 


236 [certiorari den 274 U. 8. 747 mem, 
47 SCt 660 mem, 71 L. ed. 1328 mem]. 

1. Texas Employers’ Ins. Assoc. 
v. Moore, (Tex. Civ. A.) 279 SW 516, 
518 


[a] /Heat stroke.—Quite generally 
used by medical authorities as inter- 


changeable with ‘‘prostration.” Tex- 
as Employers’ Ins. Assoc. v. Moore, 
(Tex, Civ. A.) 279 SW 516, 518. ““Heat 
stroke’ see 29 C. J. p 286. 

2. See Pro § 2. 

3. “Protection” post. 

“Protective” post. 

4. Webster New Int. D. [quot 


Reino v. Montana Mineral Land Dey. 
Cot) 38) Mont.291, 995 P 353, 855]: 

[a] Synonyms are “shield,”’ 
“screen,” “‘secure.’’ Century D. [quot 
Reino v. Montana Mineral Land Dev. 
ConrssiMonts) (| 291099 P 8535855: 

5. Webster D. [quot Mauney Elec- 


tric Constr. Co., 210 Ala. 554, 98 S 
874. 
“Cover” synonymous see 15 C. J. 


1338 text and notes 16, 20, 21, 31. 

[a] ‘Protected. »—_Grey v. Mobile 
Trade. ©o.;, 557Ala. $87, 398, 28 AmR 
729 (in a deposition, synonymous with 
“covered’’). 

6. Encyclopedic D. [quot Reino 
v. Montana Mineral Land Dev. Co., 
38 Mont. 291). 99, P8538, -855];. Stand- 
ard Oil Co. v. Lane, 75 Wis. 636, 638, 
44 NW 644, 7 LRA 191 (“often” its 
meaning). 

{a] Similar definitions.—(1) 
cover or shield from danger, harm, 
damage, trespass, exposure, insult, 
temptation or the like.” Century D. 
[quot Reino v. Montana Mineral Land 
Dev. Co., 38 Mont. 291, 297, 99 P 853]. 
(2) “To insure or shield from dan- 
ger, harm, damage, trespass, insult, 
temptation, or the like.” Gray v. 
Deal, 50° OKs. 89; 94, 151 P 205 [quot 
Garrison v. Carl, 64 Okl. 14, 16, 166 

152 


rey In statute allowing lien up- 
on furnishing material for the pro- 
tection of certain machinery, “protect’”’ 
imports something used or furnished 
for the machinery which not only 


“To 


To guard, shield, preserve;* to cov- 
er or shield from danger or injury;° to cover, shield, 
or defend from injury, harm or danger of any kind ;° 

to defend;’ to defend against attack;® to preserve 


PROSTITUTION—PROTECTION 


gitimate claims, 
CECT en cae 


mortgage,’’+® 


“protect ray bill’ st) “protect: wars 
912 66 


[§§ 67-68 


ered by a general charge already given.®7 

[§ 68] 7. Sentence and Punishment.® 
the sentence does not exceed that which may be im- 
posed upon one count, even though the conviction be 
had on many counts, if one count is sufficient the 
sentence is right.9® 


Where 


against all le- 
protect and guarantee,”+® “pro- 


from all infringements and infringe- 
ment suits on account of said shoes,”!* “protect the 
“protect the sale 2°. “u 
fringement on other heaters,”!® “to protect : 
the use and enjoyment;’+7 


from in- 


also, “protected for- 


est,”’18 and “shall be protected.’’!® 


will not be pro- 
ter; security.?1 


preserves it from injury, but becomes 
a part of the machinery itself. Stand- 
ard Oil Co. v. Lane, 75 Wis. 636, 44 
NW 644, 645, 7 LRA 191. Incorpora- 
tion of materials in improvements see 
Mechanics’ Liens §§ 65-68. 

‘7. Century D. [quot Reino v. Mon- 
tana Mineral Land Dev. Co., 38 Mont. 
291, 99 P 853, 855]; Gray v. Deal, 50 
OKI. 89, 94, 151 P 205 [quot Garrison 
v. Carl, 64 Okl. 14, 16, 166 P 152]. 

8. Mettlar v.. Conover, (N. J. Ch.) 
65 A 464, 465. 

9. Century D. [quot Reino v. Mon- 
tana Mineral Land Dev. Co., 38 Mont. 
291, 99 P 853, 855]; Gray v. Deal, 50 
Okl. 89, 94, 151 P 205 [quot Garrison 
v. Carl, 64 Okl. 14, 16, 166 P 152]. 

10. Com. v. One Chevrolet Automo- 
bile, 9 Pa. Dist. & Co. 413, 414. 

Vehicles and conveyances, rights of 
innocent parties see Intoxicating Liq- 
Wuors:. $363: 

11. See cases infra this note. 

[a] In any reasonable business 
construction, these words mean to be 
answerable for its payment—not 
merely that a note should be given 
by the debtor for it, or that such note 


or its renewal should be paid, but that ! 


the bill should be paid. Robbins v. 
Robinson,. 176. Pa. 341;113'46, 3'5:A\ 337. 
See Guarantee 28 C. J. p 881 et seq; 
Indemnity 31 C. J. p 417 et seq. 

{[b] “To protect drafts’? merely 
means to see that they are paid. 
Equitable Trust Co. v. Trinidad First 
Nat. Bank, 275 U. S. 359, 368, 48 SCt 
167. See Wabash, etc., R. Co. v. Ham, 
114 U. S. 587, 596, 5 SCt 1081, 29 L. ed. 
235 (‘‘shall be protected,’ of debts and 
bonds, have “‘the same meaning which 
they ordinarily have in promises’ of 
men of business ‘to protect’ drafts or 
other debts, not made or contracted by 
themselves, that is to say, a personal 
obligation to see that they are paid 
at maturity’). 

12. Grocers’ Wholesale Co. v. Bos- 
tock, 22 Ont. L. 130, 141, 142, 2 OntWN 
144, 17 OntWR 129. 

13. Beymer Bauman Lead Co. v. 
Haynes, 81 Me. 27, 29, 16 A 326 (in an 
agreement by a seller to protect and 
guarantee a customer, that the seller 
“would sell as low as the most favor- 
able market price at the time’). 

14. Wiggin v. Consolidated Adjust- 
able Shoe Co., 161 Mass. 597, 599, 37 
NE 752. 

15. Crump v. McNeill, 14 Alta. L. 
206, veal es (al @Qaleyile at West Wkly 52 (as 

“warning”). 

16. Croninger v. Paige, 48 Wis. 229, 
232, 4 NW 106 (more than an under- 
taking to indemnify—a warranty that 
the sale and use would infringe no 
patent). 

17. Peters v. Grubb, 21 Pa. 455 (in 
a lease, in connection with other 
words, a covenant for quiet enjoy- 
ment). 


*By CHARLES REZNIKOFF (Prostration—Puberty 


PROTECTION.?° 


Preservation; defense; shel- 

18. Warren v. Vagg, 30 Austr. C. L. 
R. 353. See Woods and Forests [40 
Cyc 2796 et seq]. 

19. Wabash, etc. R. Co. v. Ham, 
LAS US. 58 i090, to Ob LOStarz Oma. 
ed. 235. 

20. Protection: 


Attorney and Client §§ 401-407 (lien 
of attorney, protection against as- 
signment, settlement, and set-off). 

Constitutional Law §§ 874-955 (equal 
protection of laws). 

Exemptions §§ 220-323 (protection of 
right). 

Federal Courts § 14 (writ of protec- 
tion). 

Fish §§ 42-71. 

Game &8§ 9-35. 

Guaranty 28 C. J. p 881 et seq. 

Homesteads §§ 413-469 (protection 
of). 

Homicide §§ 259-267 (defense of an- 
other, of habitation, or of property). 

Indemnity abeey Jeep: 417 et seq. 

Infants §§ 5-24. 

Injunctions §§ 
tection). 

Intoxicating Liquors § 363 (protection 
of rights of innocent parties). 

Mines and Minerals §§ 776-794 (statu- 
tory regulations). 

Mortgages §§ 1680-1715 (injunction 
and receivership). 

Navigable W atebe § 157 (protection of 
banks and shores). 

“Protect” ante. 

“Protective” post. 

Receivers [34 Cyc 46-69] (protection 
of property). 

Sequestration [35 Cye 1393] (p: reser- 
vation of property). 

Woods and Forests [40 Cyc 2796 et 
seq]. 
al. 


70-453 (subjects nf pro- 


Webster New Int. D. 

[a] “Protection” against officers.— 
(1) In a prosecution for receiving 
money under threat of informing or 
as a consideration for not informing 
the authorities of violations of law, 
“ Drotection,’ as used by this and oth- 
er witnesses, involves, in our judg- 
ment, the not informing proper offi- 
cials’’—protection against the conse- 
quences of past or contemplated vio- 
lations. Farkas ‘v. U. S.,.2 BE. (2d) 
644, 646. (2) A charge ‘that a city 
marshal gave protection to Keepers of 


bawdy houses means protection 
against interference by the public 
officers. State v. Dixon, 80 Kan. 650, 


LOS eee Onell sele 

[Tb] Writ of protection.—Formerly, 
in English law, a writ by which the 
king might, by a special prerogative, 
privilege a defendant from all personal 
and many real suits for one year at a 
time, and no longer, in respect of -his 
being engaged in his service out of 
the realm. Black L. D. [cit 2 Black- 
stone Comm. p 289]. As writ to pro- 
tect witnesses and partiés see federal 
Courts § 14 note 64; Regula Gener- 
alis, 11 Pick. (Mass.) 243. 


inclusive except the Spanish words and phrases). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PROTECTION—PROTESTANT 


Phrases: “All the power and protection in the en- 
forcement of this act,”?? “laws enacted for the pro- 


tection of children, 123 “protection purposes,”24 “re- ° 


ceiving the protection of the brotherhood ;”25 
“to erant protection.” ?¢ 

PROTECTIO TRAHIT SUBJECTIONEM, ET 
SUBJECTIO PROTECTIONEM.?? 

PROTECTIVE.*® Affording protection; shelter- 
ing; defensive.2® — 

Phrase: “Protective guarantee.”?° 

PROTECTORY.?: 

PRO TEMPORE.®? ° 

PRO TEMPORE, PRO SPE, PRO COMMODO 
Ae EORUM PRETIUM ATQUE AU- 

33 

PROTEST.*4 [§ 1] A. Asa Noun.?® A solemn 
declaration of opinion;?® a solemn declaration 
against an act about to be done, or already done, ex- 
pressive of disapprobation or dissent, or made with a 
view of preserving some right, which but for such 
declaration, might be taken to be relinquished.?* 

in admiralty law, a declaration on oath by the 
master, of the circumstances attending the loss of his 


22. Com. v. Bogan, 285 Fed. 668, 
669 (construing National Prohibition 


also, 


equivalent terms in law. 
in the sense conveyed by the record, 
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vessel, intended to show that the loss oveurred by the 
perils ‘of the sea, and concluding with a protestation 
against any liability of the owner to the freighters.?8 

“Under protest” implies nothing more then that 
the act done is contrary to the desire of the party 
making the protest.?® 

Phrases: “On protest of any member of the board 
such ballot,”*° “petition or protests.”*? 

[§ 2] B. Asa Verb. To make a solemn declara- 
tion to opposition.*? 

Phrases: “Duly protested,’’4? “earnestly protest- 
ed,”** “protested ballot,”*® “protested, whol)y blank 
or void ballots,”4® “protesting proposalmen.’’4? 

PROTESTANDO. Literally, “protesting.” The 
emphatie word formerly used in pleading by way of 
protestation.*§ . 

PROTESTANT.‘® One who protests;°° and, more 
specifically, a christian who protests against the doe- 
trines and practices of the Roman eatholie church ;°? 
a. general term comprehending all those who, pro- 
fessing christianity, yet are not in the communion 
of the church of Rome;*? a collective name for a 


large class of christian denominations, and embrac- 
‘Protested,’ | nicipal DERE SA § 3431; Payment 
§§ 305, 306; Taxation [37 Cye Rae A 
1 nd. 


Act § 28 as including the removal of 
a criminal prosecution in a state court 
against a prohibition agent). 

23. State v. Jacobs, 130 La. 245, 
248, 57 S 905 (in a statute defining the 
jurisdiction of a juvenile court, equiv- 
alent of “laws enacted with a view 
specially to the protection of chil- 
dren’). 

24. Arkansas Ins. Co. v. Bostick, 
2 Ark. 539, 

25. Levin v. ‘Cosgrove, TING aJte ay 
344, 347, 67 A 1070 (‘‘the brotherhood 
had no right to interfere with him in 
his employment merely because he 
was not a member and the fact 
of non-interference cannot be con- 
strued as ‘protection’ extended by the 
brotherhood to him’’). 

26, Ini) re “Glaser,. LOR. Cas, No, 
5,474, 2 Ben. 180, 183 (power of reg- 
isters, under the Bankruptcy Act of 
1867, to grant protection to a bank- 
rupt from arrest). 

27. A maxim meaning “Protection 
draws to it subjection; and subjec- 
tion, protection.” Peloubet Leg. Max. 
[cit Coke Litt. p 65a]. 

28. “Protect” ante. 

“Protection” ante. 


29. Webster D. 

30. Rex v. Sinclair, (Ont.) 25 Can 
CrCas 116. 

31. Protectory: 


Asylums 5 C. J. p 1416 et seq. 
Charities 11 C. J. p 297 et seq. 
Infants §§ 226-247 (commitment of 
juvenile delinquents and depend- 
ents). 
Reformatories [34 Cye 1002 et seq]. 
[a] Protectory for boys.—An in- 
stitution for the education and care 
of destitute or homeless boys, espe- 
cially those in danger of becoming 


vicious. Duggan v. Slocum, 83 Fed. 
244, 246. 
32. See Pro § 2. 


33. A maxim meaning “The value 
of things is lessened or increased, ac- 
cording to time, expectation, or prof- 


it.” Morgan Leg. Max. [cit Tayler 
Leg. Max.]. 
34. Protest: 


Bills and Notes §§ 864-889. 

Customs Duties §§ 229-282. 

Mines and Minerals § 351 (right to 
protest issuance of patent). 

Municipal Corporations §§ 2416-2420 

(public improvements, protest or 

remonstrance). 

Notaries §§ 22, 42 note 95 [a] (2) (pro- 
test of bill or note). 

35. As verb see infra § 2. 

86. Webster D. [quot Auditor-Gen. 
v. Menominee County, 89 Mich. 552, 
576, 51 NW 483]. 

fa] “Exception” distinguished.— 
““‘Protest’ and ‘exception’ are not 


means an expression of dissent to the 
act of the court, on the ground of im- 
propriety or illegality, and nothing 
more. In law, ‘exception’ has a techni- 
cal signification. It implies that the 
exceptant reserves the right to present 
an adverse ruling to a court, having 
cognizance of error, for review. Its 
office is to put the decision objected 
to of record for the information of an 
appellate tribunal. It will not do to 
say that the term ‘earnestly protest- 
ed’ conveyed any such meaning.” 
Robinson v. State, 152 Ind. 304, 307, 
53 NE 223. “Exception” defined see 
Appeal and Error § 801. 

[b] In constitutional provision (1) 
any member of either house may 
dissent from and protest against any 
act, proceeding, or resolution which 
he may deem injurious to any person 
or the public, and have the [na- 
ture of the] dissent entered on the 
journal.’ This is a personal privilege 
merely. It has no force as legislative 
action, and cannot be resorted to to 
nullify a legislative act. It has no 
force as a statement of fact contra- 
dicting the journal. It certainly was 
not intended that the protest of a 
member should have greater weight 
against legislative action than his 
vote would have. ‘Webster says 
a “protest” is a solemn declaration of 
opinion. Undoubtedly the framers of 
the constitution, when they so freely 
granted every member the right of 
protest of record, intended just that, 
and nothing more.’”’ Auditor-Gen. v. 
Menominee County, 89 Mich. 552, 576, 
51 NW 483. (2) “A paper which is not 
confined to a discussion of the action 
objected to, but contains reflections 
on the House, is not a ‘protest,’ within 
the meaning of the Constitution.” Au- 
ditor-Gen. v. Menominee County, su- 
pra [quot Chamberlain’s App., House 
J. (1849). p 411). 

37.. Burrill L. D. [quot Meyer vy. 
Clark, 2 Daly CN. Y.) 497, 510]. 

38. Cudworth vy. South Carolina 
rae: Co.,, 38 §..C. Li. 416, 419, -55 Amp 
692. 

Marine protest see Admiralty § 253 
note 57; Evidence § 1105; Marine In- 
surance § 554; Notaries § 21. 

39. Matthews v. William Frank 
Brewing Co., 26 Misc. 46, 55 NYS 241, 
242. See Phoebus v. Manhattan Social 
Club, 105 Va. 144, 52 SH 8389, 840, 8 
AnnCas 818 (the mere declaration of a 
taxpayer at the time of payment that 
it is made “under protest” does not 
show that the payment is not volun- 
tary). 

Payment under protest see Accord 
and Satisfaction §§ 84, 85; Intoxicat- 
ing Liquors, § 178 notes 86, 87; Mu- 


“oe 


40. Tombaugh v. Grogg, 
355, 361, 59 NE 1060 (Burns Rev. St. 
[1894] § 6248). 

41. State v. Furnish, 48 Mont. 28, 
36, 134 P 297 (under a statute pro- 
viding for the formation of new coun- 
ties, ‘“‘a withdrawal is neither a peti- 
tion nor a protest’). Creation, altera- 
tion, or division see Counties §§ 4-44. 

42. Webster D. [quot Tombaugh v. 
Grogg, 156 Ind. 355, 362, 59 NE 1060]. 

Constitutional right to protest see 
supra note 36 [b]. 

43. See Duly 19 C. J. p 8383 text 
and note 93. 

44, Robinson y. State, 152 Ind. 304, 
ae Dio Ny 223% 
181 App. Div. 


Oy SVE ae 
13° 168. NYS 96 

46. Peo. v. Es 122 Misc. 1, 3, 
202. NYS 135 


47. Danforth v. Coyne, 49 S. D. 153, 
207 NW 79 (construing certain sec- 
tions of the Revised Code of 1919, 
“dissenting proposalmen” synony- 
mous). 

48. Black L. D. [cit 3 Blackstone 
Comm. p 311] 


“Protestation” post. 

49. See Protest ante and cross ref- 
erences thereunder. 

50. Webster D. [quot Hale v. Ever- 
ett, 53 N. H. 9, 57, 16 AmR 82]. 

51. Webster D. [quot Hale v. Ever- 
ett, supra]. See also Religious So- 
cieties [34 Cyc 1112 et seq]. 

[a] Similar definitions.—(1) ‘One 
who adheres to the doctrines of the 
Reformation.’’ Webster D. [quot Hale 
v. Everett, 53 N. H. 9, 57, 16 AmR 82]. 
(2) “A term now applied to all Chris- 
tians who, in any country or of any 
sect, dissent from the principles and 
discipline of the Church of Rome.” 
Nicholson Encye. [quot Hale v. Ever- 
ett, supra]. 

52. Penny Cyclopedia [quot Hale 
vy. Everett, supra]. 

[a] Similar definition.—‘‘'The term 
includes all those who believe in the 
Christian religion and do not acknowl- 
edge the supremacy of the pope.” 
Tappan’s App., 52 Conn. 412, 418 [cit 
Beardsley v. Bridgeport, 53 Conn. 489, 
3 A 557, 55 AmR 152]. : 

{b] In state constitution requiring 
certain officers to be of the protestant 
religion, ‘‘SSomething more is evidently 
intended by these expressions than 
that a man should simply not be a 
Roman Catholic in order to hold these 
offices. The requirement is not nega- 
tive, but positive and affirmative. It 
is not that these offices may be filled 
with those who are ‘not’ Roman Cath- 
olics, or who are ‘not’ pagans, or Jews, 
or Mohammedans, but only by those 
who ‘are’ of the Protestart religion. 


- 
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ing all such denominations, except the Roman eatho- 


lic and eastern churches.®? 
Phrases: 


yisdiction.’>® 


PROTESTATION.®*” 


sue; 


sue be found for him.®° 
PROTHONOTARY.** 


This is so in every case; each provi- 
sion requires a positive and affirma- 
tive qualification in order to hold the 
office. A Mchammedan is not a Roman 
Catholic; but he cannot hold these 
offices, or either of them, because he 
is not of the Protestant religion, as 
the law requires he should be. So of 
the Jew; so of the pagan. The same 
would be true of an infidel; he is not 
a Roman Catholic, but he is not of the 
Protestant religion, because, to be a 
Protestant he must be a Christian; 
to be of the Protestant religion, he 
must be of the Christian religion.” 
Hale v. Everett, 53 N. H. 9, 53, 
AmR 82. 

[c] Under statute (6 Geo. V [1916] 
c 538 § 4 [2]), providing that the il- 
legitimate child of a protestant moth- 
er shall be deemed a protestant, “it is 
true that the mother does not say that 
she is a protestant in so many words; 
but I take judicial cognizance that an 
‘Anglican’ is of the Church of Eng- 
land—and the Church of England is 
by many statutes recognized as Prot- 
estant the Church of England 
is Protestant.” Per Riddell, J., in Re 
S., 45 Ont. L. 46, 50. 

53. New American Cyclopedia 
[quot Hale v. Everett, 53 N. H. 9, 56, 
16 AmR 82]. 

54. Manning v. Robinson, 29 Ont. 
483, 486 (such charitable institutions 
as are managed and controlled exclu- 
sively by protestants and are designed 
for the bestowal of charity upon prot- 
estants alone). See Charities 11 C. 
J. p 297 et seq. 

55. Drummond v. Atty.-Gen., 2 H. 
L. Cas. 837, 846, 9 Reprint 1312, 2 Eng 
L&Eq 15 (the term implies that the 
parties are protestants against the 
church of Rome, and dissentients from 
the church of England, but that is 
all; it cannot include all those who 
are neither of the church of Rome nor 
of that of England, for that would in- 
clude all those who reject christianity 
altogether). 

56. Mount v. Tuttle, 99 App. Div. 
433, 91 NYS 195, 198. 

57. “Protestando” ante. 

58. Richards v. Allen, 1 Bibb (Ky.) 
189, 191 [cit Coke Litt. p 124b]. 

59. Graysbrook v. Fox, 1 Plowd. 
275, 75 Reprint 419 [cit note to Hold- 
ipp v. Otway, 2 Saund. 102, 103, 85 
Reprint 802, 803]. See also ‘Pleading 
§ 354. 

60. 
Holdipp v. Otway, 2 
85 Reprint 802, 803]. 

[a] Its purpose (1) is to preserve 
the liberty of disputing the fact pro- 
tested against in some other suit or 
proceeding. State v. Beasom, 40 N. H. 
367, 372. (2) The only effect of a prot- 
estation is that in case the party mak- 
ing it succeeds in the point to be tried, 
he thereby saves to himself the lib- 
erty of disputing in any other suit the 
truth of the allegation which is pro- 
tested against. Dills v. Stobie, 81 Il. 


Coke Litt. p 124b [cit note to 
Saund. 102, 108, 


“Protestant charitable institutions,’®* 
“protestant dissenters,”®> “Protestant Episcopal ju- 


In pleading, 
of a conclusion;°® a saving to the party who takes 
it, from being coneluded by any matter alleged or ob- 
jected against him, upon which he cannot join is- 
no more than an exclusion of a conclusion, for 
he that takes it excludes the other from concluding 
him;°® a safeguard, which keeps the party from be- 
ing concluded by the plea he is to make, if the is- 


A chief notary; 
clerk in the English courts of king’s bench and com- 
mon pleas;°? a chief clerk or r register of a court in 


PROTESTANT—PROTRACT 


officer.°4 
* PROTOCOL.® 


the exclusion 


terested.*° 


PROTRACT. 
a chief 


202, 207 [cit 1 Chitty Pl. (7th Am. ed) 
pp 649-650]. 

[b] Resuit is that, although the 
party protesting thereby saves him- 
self from being concluded in another 
suit from traversing the fact alleged 
in the suit in question, and not tra- 
versed or denied, but noticed only 
protestando, yet in this suit the party 
cannot, by his protestation, put his 
adversary to prove the fact, but the 
court must, for the time, take it as 
admitted. Richards v. Allen, 1 Bibb 
Ky.) 189, 191. 

61. Prothonotary: 

Authorized to administer oath see 

Oaths and Affirmations § 7. 
Plaintiff in action on bond see Clerks 

of Court § 118. 

Title see Clerks of Court § 1 note 1 [b]. 

“Judge” as not including see Judges 
§ 2 text and note 45, 

62. Burrill L. D. 

63. Trebilcox v. McAlpine, 46 Hun 
469, 472, 11 NYSt 847 [cit Webster D.]. 

[a] Prothonotary of court of com- 
mon pleas of Pennsylvania is merely 
the clerk cf the court. He has no au- 
thority, virtute officii, to act as the 
clerk, agent, or attorney of any per- 
son. It is his duty to record upon the 
minutes of the court all judgments 
rendered by or confessed before the 
court whose clerk he is. Whitney v. 
Hopkins, 185 Pa. 246, 258, 19 A 1075. 

64. McDougald v. Mullins, 30 N. S. 
313, 315. 

fa] Thus he should record in his 
minute book what the judge decides, 
and file the order; he is not justified 
in not filing an order, corrected openly 
in court in accordance with the judge’s 
decision in his hearing; neither is he 
justified in treating the order as abor- 

ive. McDougald v. Mullins, 30 N. S. 
$138, 9315. 

65. ‘Protocolo’ post. 

66. See Treaties [38 Cyc 963]. 

67. Webster New Int. D. See No- 
taries §§ 27, 37. 

[a] In France the minutes of no- 
tarial acts were formerly transcribed 
on registers called ‘‘protocols.” Black 
L. D. [cit Toullier, Droit Civil Fr. liv 8, 
Cio sOg0 Stunt O) aideoi|. 

[b] In old Scotch practice, a book, 
marked by the clerk register, and de- 
livered to a notary on his admission, 
in which he was directed to insert all 
the instruments he had occasion to 
execute to be preserved as a record. 
Black L. D. [cit Bell D.]. 

[ec] “Under the Spanish system of 
conveyancing, ‘a public instrument is 
divided into three classes; the original 
draft, register or protocol (registro), 
the original and the copy. The reg- 
ister is the original draft or writing, 
which is delivered, and remains in the 
possession of the escribano, which we 
also call protocol, by which doubts 
are determined that may be offered 
with respect to the instruments which 
are copied from it. The deed which is 
immediately copied from the protocol 
is the original which causes faith, in- 


some of the United States;*? merely a ministerial 


Ordinarily a term of diplomacy,°* 


although A eet employed to designate an origi- 
nal copy, draft, minute, or record.®* 
PROTOCOLO.§®® 
to a single paper, meaning the first draft of an instru- 
ment duly executed before a notary;°® it also means © 
a bound book i in which the notary places and keeps 
in their order instruments executed before him 
from which copies are taken for the use of parties in- 


A Spanish word, when applied 


As a verb, to make or issue a protocol.™+ 


To continue;*? to extend.7 


Phrases: “Protracted and in many respects vexa- 
tious litigation,”*4 
ty,’7® “protracted line.’’*® 


“protracted . . .  disabili- 


asmuch as it is authorized by the pub- 
lic escribano, before whom it passed, 
or by him to whom the protocols of 
the latter have passed, but if another 
escribano copies it, with the authority 
of the Judge and citation of the party, 
it is valid. The traslado is called the 
copy which is taken from this origi- 
nal, which ought to be done with the 
same circumstances of the latter.’” 
Sheldon v. Milmo, $0 Tex. 1, 21, 36 SW 
413 [quot Azo & Manuel Inst., 1 White 
p 297]: 

68. See Protocol ante. 

69. Downing v. Diaz, 80 Tex. 436, 
451, 16 SW 49 [quot Reilly v. Stein- 
hart, 161 App. Div. 242, 247, 146 NYS 


534] 

[a] “The matrix, because it is the 
source from which must be taken 
copies to be delivered to interested 
parties as their evidence of right.” 
Per Stayton, C. J., in Downing v. Diaz, 
80 Tex. 436, 451, 16 SW 49 [quot Reilly 
v. Steinhart, 161 App. Div. 242, 247, 
146 NYS 534]. 

70. Downing v. Diaz, 80 Tex. 436, 
451, 16 SW/ 49 [quot Reilly v. Stein- 
hart, 161 App. Div. 242, 247, 146 NYS 
534]. See Notaries §§ 27, 37: 

71. Webster New Int. D. 

[a] “Protocoled.”—Downing y. Di- 
az, 80 Tex. 436, 451, 16 SW 49, 

[b] ‘Protocolized.””—Under the Cu- 
ban civil code a contract, which has 
been authenticated by a notary or by 
a competent public official with the 
formalities required by law, is said 
to have been ‘“‘protocolized.’* Reilly 
v. Steinhart, 217 N. Y. 549, ‘551, 112 
Ni 468. 

[e] “Protocolizing a contract or 
agreement” is a colloquial expression 
for the preceeding by which, under the 
civil law, certain classes of contracts 
are formulated. Reilly v. Steinhart, 
161 App. Div. 242, 246, 146 NYS 534 
(“the system prevailing in civil law 
jurisdictions by which certain classes 
of contracts are formulated, is fa- 
miliar; the parties appear before a 
notary public, to whom disclosure is 
made of the contract proposed to be 
entered into, which contract, as al- 
ready formulated in the wor ds of the 
parties themselves or as then drafted 
by the notary, is by him entered in his 
notarial register in the presence of 
witnesses. The instrument thus re- 
corded by the notary becomes the 
original, copies being furnished to the 
interested parties’). 

72. See Continue 13 C. J.-p 202 text 
and note 14, 

73. See Extend 25 C. J. p 225 text 
and note 81. 


74 Peppiatt v. Reeder, 14 OntWN 
278, -279. 
75. Eppenstein v. Ogden R. Adams 


& Co., Ific., 224 App. Div. 332, 230 NYS 
714 (construing Workmen's’ Compen- 
sation L. subd 4-a § 15, as added by L. 
[1924] e¢ 500). 

76. Knight v. Wilder, 2 Cush. 
(Mass.) 199, 211, 48 AmD 660 (a line 
extended “in its original direction’’), 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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PROUT PATET PER RECORDUM—PROVE 


PROUT PATET PER RECORDUM. Literally, 
“as appears by the record.” In the Latin phraseolo- 
gy of pleading, the proper formula for making refer- 


ence to a record.?7 
PROVABLE.7® 
PROVE.?° 


in fact.®2 


Phrases: “Prove his debt,’’53 


Black L. D. See also Pleading 


Term used in: Brown v. Balde, 
CNY seaso,: LOLs eSmitthonve 
Nicolls, 5 Bing. N. Cas. 208, 35 ECL 
120, 132 Reprint 1084; Thompson v. 
Leslie, 9 U. C. Q. B. (Ont.) 360, 362; 
Gillespie v. Grant, 3 U. C. Q. B. (Ont.) 
400, 404. 
78. “Allowable” distinguished see 
Allowable 2 C. J. p 1157 note 29 [a]. 

Claims provable: 

Assignments for Benefit of Creditors 

§§ 438-441. 
Bankruptcy §§ 468-504. 
Parr and Banking §§ 524-526, 840, 

958. 

Corporations § 3268. 
Executors and Administrators § 875 

et.seq. 3 
Insolvency §§ 170-176. 

Insurance §§ 121-124. 
Receivers [34 Cyc 340]: 

79. “Proof” ante. 

80. Blackstone Hall Co. v. Rhode 
island, Hospitaly Trust +o.” 39 R27 *1. 
69, 97 A 484, 487 (“its usual and ordi- 
nary meaning in legal matters and 
proceedings”). 

“Appear” synonymous see Appear 
4C. J. p 1309 note 7 [f]. 

“Aver” distinguished see Aver 6 C. 
J. p 873 note 15 [a]. F 

“Establish” compared see Establish 
§ 8. See also infra note 86 [c]. 

81.. Webster D. [quot Southern Ex- 
press Co. v. Roseman, 206 Ala. 681, 91 
S 612]. See Kitchen v. Tyson, 7 N. 
C. 314, 315 (to prove a fact signifies 
not merely to swear to it, but to es- 
tablish its truth by a credible wit- 
ness). 

[a] Similar definition.—‘‘To estab- 
lish, or ascertain, as truth, reality or 
fact by testimony or other evidence.” 
State v. Flye, 26 Me. 312, 320. 

[b] “Zo make out by his oath’ 
synonymous.—Kitchen v. Tyson, 7 N. 
C. 314, 315 (construing Act [1756] c 4). 

[ec] -“Proving” as used in a bill of 
exceptions has been said to be the 
equivalent of “in effect” or “in sub- 
stance” or “in brief,’”’ the evidence fol- 
lowing. Ham vy. Preston, 152 Ga. 244, 
109 SE 505, 507. 

82. Webster New Int. D. [quot 
Traktman v. New York, 241 N. Y. 221, 
149 NE 838, 840]. . 

[a] “Used as a neuter verb,” to 
make trial or experiment; to be found 
by experience to be; to be found in 
the event; to turn out. Whitehead v. 
Howard, 11 N. S. 4238, 430. 

[b] “Be” not equivalent.—W hite- 
head v. Howard, 11 N. S. 423, 430. 

83. See In re Bigelow, 3 F. Cas. No. 
1,396, 2 Ben. 480, 483 (in a federal 
bankruptcy act, equivalent to “share 
in the distribution of the assets’); 
In re California Pac. R. Co., 4 F. Cas. 
No. 2,315, 3 Sawy. 240. 

84. Delahunty Dyeing Mach. Co. 
v. Pennsylvania Knitting Mills, 27 Pa. 
Super. 433, 434. 

' 85. Traktman v. New York, 241 N. 
Y. 221, 149 NE. 8388, 840. 

86. Cooper v. Holmes, 71 Md. 20, 
28, 17 A 711 [cit 1 Greenleaf Evid. § 
1]; Peo. v. Riker, 202 Mich. 377, 168 
NW 434, 436. See Oliveros v. State, 
120 Ga. 237, 242, 47 SE 627, 1 AnnCas 
114 (“a fact is not proved unless it is 
established’); Wilson v. Hill, 17 Nev. 


To establish; to render or make cer- 
tain;*° to establish or ascertain as truth by testi- 
mony or other evidence;*! to turn out to be; to be 


“orove satisfac- 
tory ;”*4 also, “shall prove invalid.’’®® 

Proved. Things established by competent and sat- 
isfactory evidence are said to be “proved;’’8* a fact 
“proved,” it is also said, is a fact established by the 
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evidence so as to put its certainty beyond reason- 
able controversy.87 


Phrases: “Be proved as heretofore,”8* “clearly 


proved,”*® “legally proved,”®® “otherwise proved,”?+ 


“proved according to law,”®? “proved or acknowl- 
edged,”®? “proved order,”°®* “proved subseription,”®® 
“proved to the satisfaction of the court,”®* “to have 
the will proved,’’®? “total” or “whole amount of my 


estate as proved;”®® also, “proving a will in chan- 


cery.’”°® 
Proven. 


401, 30 P 1076 (where, in a statement 
on appeal, instead of setting out the 
testimony of witnesses, it was said 
that plaintiff and defendant respec- 
tively proved certain facts, it was held 
that, as the parties made no effort to 
contradict one another on questions 
of fact, questions of law being alone 
involved, the form of expression used 
was a proper one). But see Tibbetts 
v. Trafton, 80 Me, 264, 14 A 71, 72 (of 
a claim in insolvency, “proved” does 
not imply that there has been any 
hearing); Riggin v. Patapsco Ins. Co., 
7 Harr. & J. (Md.) 279, 295, 16 AmD 
302 (a statement in a bill of exceptions 
that plaintiffs “proved” such and such 
facts as nothing more than that they 
offered evidence thereof). 

[a] By circumstantial evidence.— 
Paiva v. California Door Co., 75 Cal. A. 
323, 330, 242 P 887%. 

[b] “Allowed” equivalent.—In re 
Back Bay Auto. Co.; 158 Fed. 679, 687 
[cit Collier Notes on Gen. Ord.] (‘in 
several instances’’). See also -Allow 
2.C. J. p 1154 text and note 19. 

[c] “Established” synonymous.— 
Carl v. Settegast, (Tex. Civ. A.) 211 
SW 506, 519 (in charges to juries). 
“Wstablish” and ‘‘prove”’ compared see 
Hstablish § 8. 

[d] Term used in: Scott v. Reid, 
10 Pet. (U. S.) 524, 9 L.-ed. 519 *Ccon- 
struing acts of the legislatures of 
North Carolina and Tennessee, rela- 
tive to registering and recording 
deeds); In re Coventry Evans Furni- 
ture Co., 16 Fed. 516, 523 (of-a claim 
under a bankruptcy act); Stockton v. 
State, 20 Ga. A. 186, 92 SH 1019 (con- 
struing Pen. Code § 1052); Matter of 
Newell, 10 Hawaii 80, 82 (construing 
Civ. Code § 1474, relative to written 


wills). 

87. Shiver v. Shiver, 45 Ala. 349, 
353. Sée In re Hilton, 48 Utah 172, 
£98) 158) PY 69k “AnnCastoreAa ) 2271 
(“when a fact is proved, a thing es- 
tablished or ascertained, as_ truth, 
reality’). But see Peo. v. Winters, 
125 Cal. 325, 328, 57 P 1067 (in an in- 
struction as to an alibi, the production 
of sufficient evidence to raise a rea- 
sonable doubt). 

“Whenever all of the evidence is of 
such a character as to convince the in- 
tellect and conscience of men of a 
fact, then that fact is proved.” Nev- 
ling v. Com., 98 Pa. 322, 328. 

88. Knowles v. Masterson, 3 
Humphr. (Tenn.) 619, 620 [dist Scott 
Vi meigs? 10) Petia. SH) 52479 Tired: 
519] (a requirement in a Tennessee 
statute that deeds for lands lying out- 
side the state should “be proved as 
heretofore’ was held to include the 
solemn authentication of the instru- 
ment, either by the acknowledgment 
of the bargainor or by the proof of 
witnesses). 

89. See Clearly 11 C. J. p 837 text 
and note 16. 

90. Paiva v. California Door Co., 
75 Cal. A. 323, 330, 242 P 887 (“facts 
established by circumstantial evidence 


are . ‘legally proved’’’). 

91. See otherwise § 3 text and note 
42. 

92. Williams v. Starkweather, 28 


R. I. 145, 66 A 67, 69 [quot Anderson 
L. D.] (“‘duly, regularly, lawfully’). 
“According to law’ see According 1 


Proved. 

Phrases: “Clearly and distinctly proven,”? “clear- 
ly and fairly proven,” “proven before your body,’’4 
“proven territory.” 


Cc. J. p 584 text and note 5. 

93. Bradford v. Dawson, 2 Ala. 203, 
208 (of trust deeds of personal estate). 

94. Newhall v., Appleton, 102 N. Y. 
133, 6 NE 120. , 

95. Newhall v. Appleton, supra (a 
gocd subscription). q 

96 Peo. v. Molineux, 168 N. Y. 264, 
327,°61 NE 286, 62 LRA 193: [quot 
Farreli v. Manhattan R. Co., 83 App. 
Div. 393, 397, 82 NYS 334]. 

97. In re Edwards, 154 Cal. 91, 97 
P 23, 24 (construing Code Civ. Proc. 
§ 1299). 

98. Re Dunn, 26 OntWN 325, 327 
(in a will, “the amount of the estate” 
as it was estimated for probate, not 
the amount of the estate as it might 
turn out or prove to be’’). 

99. Pllis v. Davis, 109 U. S. 485, 
494, 3 SCt 327, 332, 27 L. ed. 1006 [eit 
3 Blackstone Comm. p 450] (‘‘the 
practice of the courts of chancery to 
entertain bills to perpetuate the tes- 
timony of the witnesses to a will de- 
vising lands, at the suit of the dev- 
isee against the heir at law, it being 
alleged that the latter disputed its 
validity’”’). 

1. Webster New Int. D. 

[a] “Pound” synonymous.—W here 
upon the margin of the several 
paragraphs of the findings of a court, 
the court had written ‘found’ and 
“not found” instead of “proven” and 
“not proven,’ which were the statu- 
tory words, it was contended on appeal 
that the court below used the word 
“found” in a strict technical sense, 
and not as synonymous with “prov- 
en,” regarding the paragraphs 
marked “not found” simply as imma- 


terial; but it was held that “found” 
was used as meaning “proven,” and 
“not found” as ‘‘not proven.” Ketch- 


pons Packer, 65 Conn. 544, 551, 33 
[b] “Testified to” synonymous.— 
“The word ‘proven’ is often used in 
the sense of ‘testified to.’’> HEckman 
v. State, 191 Wis. 63, 79, 209 NW 715 
(so used in an instruction). 
- [ec] Term used in: In re Back 
Bay Auto. Co., 158 Fed. 679, 686; Peo. 
v. Riker, 202 Mich. 377, 382, 168 NW 
434 (in an instruction, equivalent to 
“established by competent and satis- 
factory evidence’); State v. Blue 
HWarth County Dist. Ct., 102 Minn. 
482, 113 NW 697, 701, 114 NW 654. 

2, 7560 Clearly, LU Cys api ss tere 
and note 4, 

3. See Clearly 11 C. J. p 837 text 
and note 6. 

4. Peo. .v. Glen, 173 N. Y..395, 66 
NE 112, 115 (in a charge to a grand 
jury, ‘proven by legal evidence, and 
by the,amount or weight of evidence 
that would support an indictment in 
any case’’). 

5. Minchew v. Morris, (Tex. Civ. 
A.) 241 SW 215, 217 (“Experience in 
Texas oil fields has diffused a gen- 
eral understanding of its [‘proven 
territory’] meaning which conveys a 
definite idea. It means territory so 
situated with reference to known pro- 
ducing wells as to establish the gen- 
eral opinion that, because of its loca- 
tion in relation to them, oil is con- 
tained in it’). 
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PROVENDER. Food for domestic animals.® 
[§ 1] A. In General. 
comprehensive significance,’ meaning to foresee;® to 
referring to material 
things, to supply, furnish, or make ready for use;! 
to furnish or supply;?3 
procure things in advance;!* to furnish with sup- 
to get, collect, or make 
to make, procure, or fur- 
nish for future use;17 to make ready+® for future 
use;1® to obtain or make ready supplies or means for 
future use;*° to obtain so as to have ready or on 
hand when needed;?1 to prepare;”? 


PROVIDE.‘ 
look out for in advance;?° 
to furnish ;1? 


plies or prerequisites ;1° 
ready for future use;*° 


6. Webster New Int. D. 


[a] “Stabling and provender.’’— 
Huff v. Wallace, 88 N. J. L. 452, 97 
A 45. 


7. See Provision post. 

8. Obenchain v. Daggett, 
Bilao tue ail. alo. 

[a “Concerning,” 
to,” “relating” compared.— 
contention that the words, ‘laws re- 
lating to the levy of taxes,’ are sub- 
stantially the same as ‘laws provid- 
ing for the levy of taxes,’ but it is 
self-evident that the word ‘relating,’ 
and its synonyms, ‘pertaining to’ or 
‘concerning,’ are much broader, much 
more comprehensive, than the word 
‘provide,’ and ,are so used in common 
conversation.’ State v. Forney, 108 
Oh, St. 463, 467, 141 NE 16. 

9. Webster New Int. D. 
King v. Independent School 
ida e229). 50T, wool. 

10. Webster D. Lquot Cook vy. 
State, 119 Ga. 108, 46 SE 64, 65 (“pri- 
mary meaning’); King v. Independ- 
ent School Dist., (Ida.) 272 P 507, 
510; State v. Vandiver, 213 Mo. 187, 
111 SW 911, 916, 15 AnnCas 283; Cor- 
vallis, -ete., R. Co. v. Benson, 61 Or. 
359, 121 P 418) 421 [quot Calder v. 
Orr, 105 Or..223, 209 P 479, 482) ]. 

11. Dis. op. in Peo. v. Joyce, 246 

124, 92 NE 607, 615, 20 AnnCas 
472, 


[a] Sufficiently comprehensive in 
its ordinary signification to include 
a provision by purchase. State v. 
Hiawatha, 53 Kah. 477, 479, 36 P 1119. 

[b] “To select” distinguished.— 
Where, by statute, authority is given 
city school boards ‘‘to provide” school 
furniture, it does not necessarily 
earry with it the right ‘‘to select” the 
furniture. If there had been no pro- 
vision of law imposing the duty and 
conferring the power ‘‘to select’? such 
furniture upon the state board of 
education, no doubt the city school 
boards would be construed to have 
the right of selection; but, where 
that power has been expressly con- 
ferred upon the state board of edu- 
cation by statute, it is not to be pre- 
sumed that the general assembly in- 
tended to take away that power, un- 
less the language relied on to show 
such change can receive no other rea- 
sonable construction. However, if 
the city school boards have the right 
“to furnish” or “supply” such furni- 
ture as has been “chosen” or “picked 
out’? by the state board of education, 
a meaning will be placed upon the 
terms “to select” and ‘‘to provide” 
which is given them by the lexicog- 
raphers and common _ usage. Com. 
v. Norfolk School Bd., 109 Va. 346, 
63 SE 1081, 1082. 

“Construct” synonymous see Con- 
struct 12 C. J. p 1294 text and note 28. 

12. Century D. faunot’ Savanna “v. 
Robinson, 81 Ill. A. 471, 480; Cameron 
vy. Dauphin, 14 Man. 573, 575]; Web- 
ster D. [quot King v. Indépendent 
School Dist., (Ida) 272 P-507, 510; 
Swartz v. Lake County, 158 Ind. 141, 
149, 63 NE 31; Ware v. Gay, 11 Pick. 
(Mass.) 106, 109; North Muskegon v. 
Rodgers, 188 Mich. 93, 154 NW 71, 
72]; Huber v. Peo. 49 N. Y.'132, 136. 

[a] As used in information charg- 


68 Or. 


“pertaining 
PEC sts: tlre 


[quot 
IDAStey 


Sees SS EEE eee eee ee et 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PROVENDER—PROVIDE 


A word of 


to furnish, 


to procure as 


ing failure to provide for one’s child 
and as used in some statutes, ‘‘pro- 
vide” has a broad meaning, and may 
include many things which the father 
would not have to furnish in order to 
exempt him from criminal prosecu- 
tion. State v. Tiemann, (Mo. A.) 253 
SW 453, 454. Support and education 
ea child see Parent and Child §§ 34- 


{b] “Maintain” synonymous.—As 
used in a statute providing for the 
support of one’s child “maintain” and 
“provide” mean _ substantially the 
same thing. State v. Tiemann, (Mo. 
A.) 253 SW 458. 

13. Century D. [quot Swartz v. 
Lake County, 158 Ind. 141, 149, 683 NE 
31; Nortth Muskegon v. Rodgers, 188 
Mich. 93, 154 NW 71, 72]; Webster 
New Int. D. [quot Obenchain v. Dag- 
govt, GSP Or, C4, ons ieee, colot ye Ul 

S. v. O’Sullivan, 27 F. Cas. No. 15,975 
(‘furnish and supply”). 

14. Webster New Int. D. [quot 
Corvallis;~ete;, R.\ Co: ;v. Benson; 61 
Or. 359, 121 P 418, 421 (quot Calder 
v.Orr, 105 Or. 223, 209 P 479, 482) ]. 

15. New Standard D. [quot King 
v. Independent School Dist., (Ida.) 
22, 507, oL0]% 

16. Century D. [quot Savanna v. 
Robinson, 81 Il. A. 471, 480]; Web- 
ster D. [quot Cook v. State, 119 Ga. 
108, 46 SE 64, 65 (“primary mean- 
ing’); State v. Vandiver, 213 Mo. 
187, 111 SW 911, 916, 15 AnnCas 283]; 
Obenchain v. Daggett, 68 Or. 374, 137 
Pee chose 

17. New Standard D. [quot King 
v. Independent School Dist., (Ida.) 
272 P 507, 510]; Standard D. [quot 
Booth v. State, 179 Ind. 405, 100 NE 
Ae LRA1915B 420, AnnCas1915D 
$7]. 

18. Century D. [quot Swartz v. 
Lake County, 158 Ind. 141, 149, 683 NE 
31; North Muskegon v. Rodgers, 188 
Mich... 93, 154 NW. Wis 723) Corvallis, 
etc., R. Co. v. Benson, 61 Or. 359, 121 
P 418, 422 (quot Calder v. Orr, 105 
Or. 223,.209 P 479; 482) ]. 

19. Webster D. [quot Swartz v. 
Lake County, 158 Ind. 141, 149, 63 
NE 31; Ware v. Gay, 11 Pick. (Mass.) 
106, 109; North Muskegon vy. Rodg- 
ers, 188: Mich. 93;154 NW °71, /72; 
Obenchain v. Daggett, 68 Or. 374, 137 
PP. 2125) 213 lisw Collier vee Smaltzi.148 
Towa 230, 128 NW 396, 399, AnnCas 
1912C 1007. 

20. Standard D. [quot Corvallis, 
ete.) Resco: v. Benson, 61 Or. 359) 2 
P 418, 421 (quot Calder v. Orr, 105 
Or. 228, 209 P 479, 482)). 

21. New Standard D. 
v. Independent School Dist., 
AE BOG oO LON, 

22. Century D. [quot Savanna v, 
Robinson, 81 Ill. A. 471, 480; Swartz 
v. Lake County, 158 Ind. 141, 149, 63 
NE 381; North Muskegon v. Rodgers, 
188° Mich. 93, 154 NOW 71, “72; Cor- 
vallis,“ete., R. Co. v. Benson, 61 Or. 
359, 121 P 418, 422 (quot Calder v. 
Orr 105 1Or,, 223571209 Feara 9 482) a5 
New Standard D. [quot King v. In- 
dependent School Dist., (Ida.) 272 P 
507, 510]; Standard D. [quot Booth 
v. State, 179° Ind. 405, 100 NE 563, 
LRA1915B 420, AnnCas1915D 987]; 
Webster D. [quot Cook v. State, 119 


[quot King 
(Ida.) 


suitable or necessary ;?* to procure beforehand?‘ for 
future use;*° to procure or furnish supplies, means 
of defense, or the like;?® 
means of defense;?7 to provide for beforehand ;?° 
to put into a state of preparation;?° to supply ;?° 
to supply, afford, contribute ;*! to take measures for 
counteracting or escaping something, often followed 
by “against” or “for ;”2 
of an expected or possible need;** referring to the 
terms of a contract, statute, or constitution, to stipu- 
late or establish, as a condition ;** 
down, or stipulate as a condition or provision;*> 


to procure supplies or 


to take measures in view 


to grant, lay 


Ga. 108, 46 SE 64, 65 (“primary mean- 


ing’); King v. Independent School 
Dist., supra; Swartz v. Lake County, 


158 Ind. 141, 149, 68 NE 31; North 
Muskegon v. Rodgers, 188 Mich. 93, 
154 NW 71, 72; Obenchain v. Dag- 
gett, 68 Or: 374, 137 P 212, 213; Cor- 
vallis, etc., R. Co. v. Benson, 61 Or. 
359, b21—P-418 421 (quot Calder vw. 
Orr, 105 Or. 223, 209 P 479, 482)]. 

23. Webster D. [quot Swartz v. 
Lake County, 158 In@. 141, 149, 68 NE 
31; North Muskegon v. Rodgers, 188 
Mich. 93, 154 NW 71, 72; Obenchain 
v. Daggett, 68 Or. 374, 137 PB 212, 213]. 

24. Century D. [quot Savanna v. 
Robinson, 81 Ill, A. 471, 480; Camer- 
On oN: Dauphin, 14 Man. 573, 5751+ 
Webster D. [quot Cook v. State, 119 
Ga. 108, 46 SId 64, 65 (“primary mean- 
ing’); Swartz v. Lake County, 158 
ind... 1415149 268" Niel eeNORt 
Muskegon vy. Rodgers, 188 Mich. 93, 
154,.NW 71, 72; - Corvallis, -etesr Re 
Co. v. Benson, 61 Or, 359, 121 P 418, 
421 (quot Calder v. Orr, 105 Or. 223, 
209 P 479, 482)]; Obenchain v. Dag- 
gett, 68 Or. 374 137 CP 2a ese 


er Huber v. Peo., 49 N. Y. 132, 
26. Century D. [quot Corvallis, 
ete., R.-Co. v. Benson, 61 Or. 359, 121i 


P 418, 422 (quot Calder 
Or. 223, 209 P 479, 482)]. 
(ane Huber v. Peo., 49 N. 
28. Webster D. [quot State v. 
Vandiver, 213 Mo. 187, 111 SW 911, 
916, 15 AnnCas 283]. 
29. New Standard D. 


vi (Orr, 16 
Ye 32s 


[quot King 
Wi ipdenendent School Dist., (Ida.) 
272 P 50%, 5107" 

30. Century D. [quot Savanna v. 
Robinson, 81 ill. A. 471, 480; Camer- 
on v. Dauphin, 14 Man. 573, 575]; 
Webster D. [quot Ware v. Gay, 11 
Pick. (Mass.) 106, 109; Keith v. Rust 
Land, etc., Co., 167 Wis. 528, 167 NW 
432, 434,-169 NW 428]; Collier v. 
Smaltz, 149 Iowa 230, 128 NW 396, 
399, .-AnnG@aslSI2C L00t Huber” iv: 
Peo.,.49 N. Y. 132, 136: ; 

31. Webster New Int. D. [quot 
King v. Independent School Dist., 
(Ida.) 272 P 507, 510; Corvallis, etce., 
R. Co.'v. Benson, 61 Or. 359, 121 BP 418, 
421 (quot Calder v. Orr, 105 Or. 223; 
209 P 479, 482); Keith v. Rust Land, 
ete., Co., 167 Wis. 528, 167 NW 432, 
434, 169 NW 428]. 

32.-_ Century) , D: [quot Western 
Ranches v. Custer County, 28 Mont. 
208) 285, T20P 659i: 

33. Webster New Int. D. [quot 
Corvallis; fetes wha iCowwy., “Benson i6# 
Or. 359, 121 P 4148, 421 (quot Calder 
Vv: (Orr, 105 Orn223,0209) Py 479) 482) qe 

34. Peo... v. Joyce, 246 Ill..124, 92 
NE 607, 610, 615, 20 AnnCas 472. 

35. Standard D, +buwoteP eo. ‘Vv. 
Joyce, supra]. 

{a] “Fix” or “establish” synony- 
mous.—The use of the word “provide” 
in the sense of “‘fix’’ or “establish” is 
common. Peo. v. Joyce, 246 Ill. 124, 
92 NE 607, 610, 20 AnnCas 472. 

[b] “Appropriate” . distinguished. 

—‘None of the dictionaries give ‘ap- 
propriate’ asa synonym for ‘provide,’ 
while Fallows on Synonyms and An- 
tonyms gives ‘appropriate’ as an an- 
tonym of ‘provide.’’”’ Peo. v. Joyce, 


— 


. 


to establish, as a previous condition.?® 
“Provided” 
employed as meaning “fix” or “establish,”®® or “it is 


Provided.?7 Furnished.?8 


enacted.”*° 


“Providing” may “be used as including “buying,” 
but to do so it must include “aequiring. ya And “pro- 
viding” in an instrument of entry may be construed 


-as meaning “provided.’”’#2 
Phrases: “Build or provide, es 


vide,”’** “provide a home or residence,”*® 
a suitable washroom,’’**® “provide compensation for 
the officers of said system of parole,”4? “provide 
means to meet the payment of said bonds,”4® “pro- 
vide or prepare the means,’”*® “provide otherwise by 
a suitable pentice shall be pro- 
vided,”®1 “lands necessary for the said railway 
shall be provided by the government,’’®? 
“provided and used,’’®* “provided by law,”®* “pro- 


“ce 


her will;”®° also, 


246 Ill. 124, 130, 92 NE 607, 20 AnnCas 
472. ‘Appropriate’ 4 C. J. p 1456 et 
seq. 

{c] “Regulate” distinguished.— 
There is a marked difference between 
the power to regulate the weighing of 
an article and the power to provide 
for the weighing of the same. 
Savanna v. Robinson, 81 Ill. A. 471, 
480 (construing General Incorpora- 
tion Act art 5 § 1 p 54). 

36. Webster New Int. D.. [quot 
Peo. v. Joyce, 246 Ill. 124, 92 NE 607, 
20 AnnCas 472]. 

37. As conjunction see Provided 
post. 

38. King v. State, 30 Tex. Civ. A. 
320, 70 SW 1019, 1021. 

[a] “Prepared” distinguished.— 
In an election act providing that 
“none but ballots provided in ac- 
cordance with the provisions of this 
act shall be counted’ . Peel's 
impossible to suppose that the legis- 
lature used the word provided, as 
synonymous with prepared, so as to 
visit upon voters a forfeiture of the 
franchise if an official should make 
any departure in preparing the ballot 
from the strict authority conferred 
upon him.’ ‘Peo.-v; Wood, 148 N.Y. 
142, 147, 42 NE 536. 

[b] “Purchased” 
agree it [purchase] 
braced in the word ‘provided’; but, as 
was pointed out by Chitty L. J., al- 
though it is an essential part, it does 
not exhaust the provision, and, not 
exhausting it, it cannot be said that 
the person who has purchased has 
sprovided. 2 Perr Collins: La J:,)in 
Ward v. Portsmouth, [1898] eens 
191, 210 (construing a statute refer- 
ring to new burial grounds). 

{c] Term used in Cook v. State, 
119 Ga. 108, 46 SE 64 (of a place for 
the holding of a term of gourt). 

39. Peo. v. Joyce, 246 Ill. 124, 92 
NE 607, 610, 20 AnnCas 472. 

40. See cases infra this note. 

[a] “It is enacted” equivalent.— 
“Preceding the general and absolute 
language employed [‘provided,’ as 
used in a statute], may well be con- 
strued as equivalent to the phrase, ‘it 
is enacted.’’”’ Georgia R., etc., Co. v. 
Atlanta, 153 Ga. 335, 352, 113 SE 420. 
But see Sutton v. Ford, 155 Ga. 863, 
118 SE 747, 749 (the use of the word 
“provided” does not necessarily give 
a provision in a statute a mandatory 
character). 

41. Ward v. Portsmouth, [1898] 2 
Ch. 191, 200. 

{a] Providing burial ground.— 
Where a statute enacted that no new 
burial ground should be provided and 
used within certain specified limits, 
without the approval of the secretary 
of state, ‘‘‘providing’ may include 
‘buying,’ but it must include ‘acquir- 
ing’; you cannot provide a thi 
without acquiring it, but a burial 
ground may be acquired without buy- 
ing.’ Per Lindley, M. R., in Ward 
v. Portsmouth, [1898] 2 Ch. 191, 200. 

42. See cases infra this note. 


compared.—‘‘T 
is partly em- 
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may be | ty devices;’’é 
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vided to be done,’”®5 “provided with reasonable safe- 
and also, “in providing,”®’ “ ‘pro- 
viding’ a schoolhouse, 58 “providing by ordinance,’”®? 


“providing nurses. 60 


[§ 2] B. Provide against. 
precautionary measures against harm or danger. 
[§ 3] C. Provide for. 


To anticipate and take, 


Words that are capable of 


a very broad or a very narrow signification.®? 


“power to pro- 
“provide 


[or] 


[a] So used in will, “and means 
upon condition.” , Smith’s App., 103 
Pa. 559, 562 [quot Nusly v. Curtis, 
36 Colo. 464, 471, 85 P 846, 118 AmSR 
it Baye LRANS 592, 10 AnnCas 1134]. 

“Provided”? as conjunction post. 

43. King v. Independent School 
Dist. (ida)! 272 P.507, 510°" (“the 
Legislature evidently intended by the 
use of the word ‘provide’ to differen- 
tiate and add to the powers given by 
the word ‘build’’’). 


. 44 Zalesky v. Cedar Rapids, 118 

Iowa 714, 719, 92 NW 657. 

rt Oliver v. Oliver, 3 N. J. Ea. 
46. Booth v. State, 179 Ind. 405, 


408, 100 NE 563, LRA1915B 420, Ann 
Cas1915D 987 (Acts [1907] p 193). 


47. Peo. v. Joyce, 246 Ill. 124, 129, 
92 NE 607, 20 AnnCas 472. 
Agu WT MSiey Burlington, 24 F. Cas. 


No. 14,687 [rev 154 U. S. 568, 14 SCt 
1212, 19 L. ed. 495]. 

49. Charge to Grand Jury, 30 F. 
Cas. No. 18,267, Taney 615 (constru- 
ing the neutrality laws). 

50. Burke v. Colbert, 144 Mass. 
reo, 162, 10 NE 753 (Pub. St. ¢ 124 
§ 1). 


51. Siven v. Temiskaming Min. 
Co., 25 Ont. L. 524, 525, 2 DomLR 164, 
3 OntwWN 695, 21 OntWR 454 (Min- 
ing Act [8 Edw. VII c 21] § 164 rule 
17 


iF 

52. Boden v. Shea, 6 Newfoundl. 
328, 329, 3383 (“under the Act the 
lands are not ‘provided’ unless they 
are first paid for’’). 

53. Ward v. Portsmouth, [1898] 2 
Ch. 191 (statute as to new burial 
ground). 

54. In re Epstein, 300 Fed. 407, 
410; Pearsons v. Webster, 17 R. I. 86, 
20 A 230, 281 (Pub. L. [1890] c 832 
§ 1); American Nat. Ins. Co. v. Smith, 
(Tex? ‘Civ: .Ai) 1°SW” (2a). 515... “See 
also Law § 41 text and note 90. 


55. Saline "Valley Salt’ 'Co.  ‘v. 
White, 177 Cal. 341, 170 P 820. 

56. Edler v. Algoma Fday., etc., Co., 
(Wis.) 227 NW 944, 945 (St. [1925] § 
167.16). ‘ 

57. .Ward v. Portsmouth, [1898] 2 
Ch. 191, 200 (‘The words ‘in provid- 


ing’ [new burial ground, as used in a 
statute] can:-hardly mean 
buying or acquiring. They point to 
a later stage in the process of render- 


ing the land referred to fit for a 
burial ground’’). 

58. King v. Independent School 
Dist.,- (Iida,)' 272 P 507; 510. (“moving 


a schoolhouse or other house certain- 
ly might be one way of ‘providing’ a 
schoolhouse’’). 

59. Strassheim v. Jermain, 56 Mo. 
104, 106. 

60. Cameron vy. Dauphin, 14 Man. 
573, 575 (construing Public Health 
Act {Rev. St2(1902)' c-138] §$° 32). 


61. Com. v. Arow, 32 Pa. Super. 
13: 
62. Taylor v. Elder, 39 Oh. St. 535, 
3h 
[a] In will, “ ‘provide for’ 


may be understood to include the 


Phrases: “Provide for a contingency,”*? “provide 
for an eight months’ 
structing public roads,’’®* “ ‘provide for’ paupers,”’*® 
“provide for public squares and parks,’’®? “provide 
for the location of any railroad,”** “provide for the 
punishment of the unlicensed sale;’’®® also, 
ed for,”?° “provided for in the will,”** “provided for 
‘ in any way mentioned, ee 
for the tax levy,”78 “neither provided for nor in any 
way mentioned in such will;”** and also, ‘ 


school,”’®4 “provide for con- 


“orovid- 
“provided 


“provid- 


furnishing ie food, clothing, a dwell- 
ing house, household furniture, fuel, 
ligtits, and all that may be needed to 
enable a person to live comfortably; 
or they may be interpreted to mean 
only the supply of necessary food 
and clothing, or the giving of a suit- 
able marriage portion.” Taylor v. 
Filder; (39 Oh. St2535,, 539. 

[b] “Settlement” synonymous.— 
Matter of Brant, 121 Misc. 102, 104, 
36) NYS 60 (Decedent Estate L. § 

Pretermitted child or issue of child 
fe Descent and Distribution §§ 67— 
TD. 

Revocation of will: 

By marriage unless provision made 
for wife see Wills [40 Cyc 1202]. 
Where no provisions made for birth 
of child see Wills [40 Cye 1205]. 
63. Blake v. Union, etc., Trust Co., 
95 Conn. 194, 197, 110 A 833 (“to pre- 
pare for the ‘happening implied by its 

nature’): 

64. State v, Claxton, 263 Mo. 701, 
103,173 SW 1049" 

65.) Calder v. Orr, 105 Or, 223; 232, 
209 P 479. 

66. State v. Hallock, 14 Nev. 202, 
205, 383 AmR 559 (‘‘to feed and clothe 
and house them’’). 

67. North Muskegon v. 
UBS Mich= 93s P54o0NwwWe Gk | T2eeGneal 
city charter, authorizes the purchase 
of land for park purposes). 

68. Chicago Dock, ete., Co. v. Gar- 
rity, 115 Ill. 155, 164, 3 NE 448 (in a 
statute, “as comprehensive as ‘to di- 
rect and control the location of rail- 
road tracks.’ ‘To provide for,’ im- 
plies, of necessity, power ‘to direct 
and control’’’). 

69. State v. Zeigler, 46 N. J. L. 307, 
311 (construing a statute, “while the 
word ‘provide’ is in the present tense, 
which ordinarily indicates present 
time, the context plainly shows that 
it is here used conditionally, and that 
the time indicated by it is not re- 
stricted to the present, but by rela- 
tion ineludes the future as well’). 

70. Bowman vy. Bowman, 47 Fed. 
849 (Wash. Code § 1325, providing 
that, when a testator dies “leaving a 
child or children not named 
Ol PLOWIGeO.. sO ras [his] 
will,’’ he shall be deemed to have died 
intestate as to them); Wadsworth v. 
Bringham,, (Or) 259) Pa299 s(Oriiiess 
10101); Purdy v. Davis, 13 Wash. 
164, 165, 42 P 520 [quot Bower v. 
Bower, 5 Wash. 225, 227, 31 P 598] (in 
a statute that children must be 
named or provided for in a _ will, 
““yrovided. | LOL oe refers to 
some beneficial legal provision’’). 

71. Rhodes v. Weldy, 46 Oh. St. 
234, 236, 20 NE 461, 15 AmSR 584. 

72. Holbrook v. Holbrook, 193 App. 
Div. 286, 288, 188 NYS 728 (Decedent 
Estate L. § 26). 

73. State v. Forney, 108 Oh. St. 
463, 141 NE 16, 17 


Rodgers, 


74. Matter of Brant, 121 Mise: 102, 
ate 30), NYS 60 (Decedents Estate 
F 6). 
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ing for a system of parole,’7> “providing for com- 
providing for debts,”*? “providing for 


. YT6 6 
pensation,’’’ 


the. supply of water.’’7® 

PROVIDED.” 
sion upon the word.*°® 
‘ing on or-upon condition ;°2 


terms.8® In this sense, 


75. Peo. v. Joyce, 246 Ill. 124, 92 

NE 607, 610, 20 AnnCas 472. 
76. Smallwood v. Jeter, 42 Ida. 
Newark Lunch 


169, 185, 244 P 149. 

77. Sullivan v. 

Room Co., 89 N. J. Eq. 146, 104 A 222 
(2 Comp. St. [1910] p 1645 § 69). 

78. Mundy v. Raritan Tp., (N. J. 
Sup.) 144 A 162, 165 (fiome Rule Act 
Ree Ly (1907-0 "432 art Byala 

79. As verb see Provide ante. 

Introducing proviso see Statutes 
[86 Cye 1162]. 

80. Rich v. Atwater, 16 Conn. 409, 
419 [cit Cromwel’s Case, 2 Coke 69b, 
72b, 76 Reprint 574; Harrington v. 
Wise, Cro. Eliz. 486, 78 Reprint 737; 
Pembroke vy. Berkley, Cro. Eliz. 385, 
560, 78’Reprint 631, 805; Simpson v. 
Titterell, Cro. Eliz. 242, 78 Reprint 
498; Geery v. Reason, Cro. Car. 128, 
was) Reprint 713]. 

81. Webster D. [quot Ex p. An- 
drews, (Mo. A.) 18 SW (2d) 589, 582], 

“A simple English conjunction.” 
Doneghy v. Robinson, (Mo.) 210 SW 
655, 659 [cit Bouvier L. D.]. 

{a] Conditional particle express- 
ing a limitation or exception. Stand- 
ard D. [quot Southern Colonization 
Co. v. Derfler, 73 Fla. 924, 75 S 790, 
LRAI1917F 744]. 

82. Standard D. [quot McPhail v. 
Nunes,.38 Cal. A. 557, 177 P.1938, 195 
(“on [this] condition?’ ae Southern 
Colonization Co. v. Derfler, 73 Fila. 
924, 75 S 790, LRAI917F 744]; Web- 
ster D. [quot Southern Colonization 
Co. v. Derfler, supra; Ex p. Andrews, 
(Mo. A.) 18 SW (2d) 580, 582; Coy- 
kendall vy. Blackmer, 161 App. Div. 11, 
146 NYS 631, 633; Whitehead v. Wil- 
son Knitting Mills, 194 N. C. 281, 139 
SE 456, 458, 56 ALR 674; Ormsby v. 
Phenix Ins. Co., 5 S. D. 72, 79, 58 NW 
201]; Clausen v. Title Guaranty, etc., 
Co., 168 App. Div. 569, 574, 153 NYS 
835; De Vitt v. Kaufman County, 27 
Tex. Civ. A. 332, 334, 66 SW 224 [quot 
Southern Colonization Co. v. Derfler, 
73 Fla. 924, 75 S 790, LRAI917F 744; 
St. Louis County Trust Co. v. Phoenix 
Ins. Co., 201 Mo. A. 223, 210 SW 98, 
102; Marcy v. Seminole County, 45 
Okie 1,. 144 PP 611, 613+ Brewer’ v: 
Rust, 20 Okl; 776, 95 P 233, 235]. 

{a] In legal instrument the usual 
or common meaning, “upon condi- 
tion.’ Clausen v. Title Guaranty, 
ete., Co., 168 App. Div. 569; 574, 153 
NYS 835. 

{b] In fire insurance policy in the 
sense of “on condition.’”’ Whitehead 
v. Wilson Knitting Mills, 194 N. C. 
281, 139 SE 456, 457, 56 ALR 674 [quot 
Coykendall v. Blackmer, 161 App. 
Div. 11, 146 NYS 631]. 

[c] In statute relative to rate of 
interest, “in its conjunctive sense, 
and means ‘on condition.’’’ Brewer 
ye Rust, 20 Okl. 776,.95: P 238; 235. 

83. Webster D. [quot Ex p. An- 
drews, (Mo. A.) 18 SW (2d) 580, 582; 
Coykendall v. Blackmer, 161 App. 
Div. 11, 146 NYS 631, 633; Whitehead 
v. Wilson Knitting Mills, 194 N. C. 
281, 139 SE 456, 458, 56 ALR 674]; 
Mohrstadt v. New York Mut. L., Ins. 
Co., 115 Fed. 81, 84, 52 CCA 675 (gen- 
erally so used). 

{a] “If,” “when,” “soon as” syn- 
onymous.—Hart v. Halifax, 35 N. S. 
14: 


There has been much nice discus- 
It is a conjunction,*! mean- 
if;*° by stipulation ;°* 
with the stipulation ;° it being stipulated or under- 
stood;*° with the understanding ;*‘ this [or it] be- 
ing understood, conceded, or established ;88 on these 
“provided” always intro- 
duces a clause, condition, or exception and is fol- 


PROVIDE—PROVIDED 


lowed by “that? expressed or understood.?° 
times, “provided” is used in the sense of “unless.’”’?? 


. 


Some- 


In common speech, “provided” naturally expresses 


[b] 
sense of “if.”’ Whitehead v. Wilson 
Knitting Mills, 194 N. C. 281, 139 SE 
456, 457, 56 ALR 674 [quot Coyken- 
dall v. Blackmer, 161 App. Div. 11, 
146 NYS 631]. 

84. Webster D. [quot Ex p. An- 
drews, (Mo. A.) 18 SW (2d) 580, 582; 
Coykendall v. Blackmer, 161 App. 
Div. 11, 146 NYS 631, 633; Whitehead 
v. Wilson Knitting Mills, 194 N. C. 
281, 139 SE 456, 458, 56 ALR 674; 
Ormsby v. Phenix Ins. Co., 5 S. D. 72, 
79. 568 NW 301]. 

85. Webster D. 
Colonization Co. vy. Derfler, 
924, 75 S 790, LRA1917F 744]. 

86. Standard D.. [quot Southern 
Colonization Co. v. Derfler, supra]. 

87. Webster D. [quot Southern 
Colonization Co. v. Derfler, supra; Ex 
p. Andrews, (Mo. A.) 18 SW (2d) 580, 
582; Coykendall v. Blackmer, 161 
App. Div. 11, 146 NYS 631, 633; 
Whitehead v. Wilson Knitting Mills, 


[quot Southern 
73 Fila. 


ie C. 281, 139 SE 456, 458, 56 ALR 
[ al In statute relative to rate of 


interest, “in 
and means .. . ‘with*’the under- 
standing.’’”’ Brewer v. Rust, 20 Okl. 
TG Ore was oye Ds 

88. Standard D. 
Vv. anes: Bs eCal, 
L95i1. 


[quot McPhail 
ANS LET ee 293; 


89. Standard D. [quot McPhail v. 
Nunes, supra]. 

90. Standard D. fquot McPhail v. 
Nunes, supra]. See Southern Coloni- 
zation Co. v. Derfler, 73 Fla. 924, 929, 
75 S 790, LRA1917F 744 [quot Stand- 
ard D.] (“followed by that expressed 
or understood, or provided that so 
and so shall happen’’). 

[a] Usually followed by ‘‘that.” 
Webster D. [quot Ex p. Andrews, 
(Mo. A.) 18 SW (2d) 580, 582]. 

91. Burgwyn v. Whitfield, 81 N. C. 
261, 266 (construing a private act). 

92. Atty.-Gen. v. Methuen, 236 
Mass. 564, 5738, 129 NE 662. 

93. High v. Pollock, 114 Md. 580, 
80 A 43, 45. See MacKenzie v. Jer- 
sey City Presbytery Trustees, 67 N. 
J. Eq. 652, 659, 61 A 1027, 3 LRANS 
227 (“ ‘provided always’ 
ical words of condition 
stone Comm. Bk. 2, 299], 
either alone or with other words, be 
found introducing reciprocal cove- 

nants in agreements or con- 
ditions of re-entry in leases : 
or of defeasance in mortgages . 
or declarations of trust or powers af- 
fecting trusts’). 

94. Huggins v. Daley, 99 Fed. 606, 
610, 40 CCA 12, 48 LRA 320 (“an apt 
word of condition’); Stockton v. 
Weber, 98 Cal: 433, 440; .33 P 332; 
Chapin vy. Harris, ’8 Alien (Mass.) 
594,<596:) Hartv; Halifax: o35\NaiS; 
nei le! 


be een Cys 
{cit Black- 
[they] may, 


“There is no word more proper to 


import or express a condition, than 
the word provided.” Per Swift, J., in 
Wright v. Tuttle, 4 Day (Conn.) 313, 


326 [quot Southern Colonization Co. 
v. Derfler, 73 Fla. 924, 929, 75 S 790, 
LRAI1917F 744; Coykendall v. Black- 
mer, 161 App. Div. 11, 146 NYS 681, 
633; Whitehead v. Wilson Knitting 
Mills, 194 N. C. 281, 189 SE 456, 458, 
56 ALR 674). See Rich v. Atwater, 


In fire insurance policy in the, 


its conjunctive sense,. 


-heirs 


a qualification, a limitation, a condition, or an ex- 
ception respecting the scope and operation of words 
previously used.°? 
apt word to create,®°* or to express,®? a condition, 
appropriate to constitute a common-law condition,°® 

or for creating a condition precedent ;°* 
apt and appropriate word to indicate an intention 
to give contingently;°* it is that usually adopted to 


It is a conditional word,?* an 


it 1s:an 


16 Conn, 409, 419 (“it is certain, as 
is said by Judge Swift, that there is 
no word more proper to express a 


condition than this word ‘pro- 
vided’ ’”’). 
95. Cummings v. Lohr, 246 IIl. 


Bil dere oae ING Oh On Oise 
“There is no word more proper to 
é express a condition.” South- 
ern Colonization Co. v. Derfler, 73 
Fla. 924, 929, 75 S 790, LRA1917F 744 
[quot Rich v. Atwater, 16 Conn. 409, 
419]. To same effect Anderson L. D. 
[quot Ormsby v. Phenix, Ins. Co., 5 S. 
D. 72, 79, 58 NW 301}. 
96. rae ne v. ‘Toronto, 12 Ont. 
161 


211, 22 

97. Cogtengen xv. Blackmer, 
App. Div. 11, 146 NYS 631, 633; Rob- 
ertson v. Caw, 3 Barb. (N. Y.) 410, 
418 [quot Southern Colonization Co. 
v. Derfler, 73 Fla. 924, 75 S 790,792, 
LRAI1917F 744; St. Louis County 
Trust Co. v. Phcenix Ins. Co., 201 Mo. 
A. 223, 210 SW 98, 102; ‘Brewer v. 
Rust 220 VORI. > 16; 995. 82335 S23 
Whitehead v. Wilson Knitting Mills, 
194 N. C. 281, 139 SE 456, 458, 56 ALR 
674. See Stoel vy. Flanders, 68 Wis. 
256, 267, 32 NW 114 (in a contract, 
“provided that they shall perform 

. the performance is most 
clearly a condition precedent’’). 

98. Shipley v. Jacob Tome Inst., 
99 Md. 520, 58 A 200, 203 [quot Her- 
sey v. Purington, 96 Me.- 166, 51 A 
865, 866]. See Sheets v. Vandalia R. 
Co., 74 Ind. A. 597, 127 NE 609, 611 
(“under the common law, there are 
certain words, which by virtue of 
themselves make an estate condition- 
al; thus, if a deed be made of certain 
lands . ‘provided always’ that 
the grantee do or cause some act to 
be done . the grantee takes 
an estate upon condition without any 
other words being added, because 
these words in themselves contain a 
condition that the grantor and his. 
may  re-enter’’); Raley v. 
Umatilla County, 15 Or. 172, 1795-13 P 
890, 3 AmSR 142 (“prov ided always,” 
apt and appropriate words to create 
a condition in a grant). 

[a] In will (1) “provided” im- 
ports a conditional rather than an 
absolute estate. Brennan v. Brennan, 
185 Mass. 560, 561, 71 NE 80, 102 
AmSR 363. 2) “Tt is now more t'han 
two hundred years since the rule was 
adopted by English jurists from the 
civil law, that where a legacy is giv- 
en to a person - . ‘provided’ he 
arrives at a certain age . - and 
there is no other controlling “evidence 


of intention, the legacy is contin- 
gent: “Colt Vv. Hubbard, 33 Conn. 281, 
285. To same. effect. Gifford v. 


Thorn, 9 N..J..Eq. 702, 729...) (8) “Yet 
words literally contingent in their 
meaning and import must bend to the 
construction in favor of vesting the 
estate or interest, if the will in its 
other parts and features shows that 
such was the intention of the testa- 
tor.” Hersey v. Purington, 96 Me. 
166, 168, 51 A 865. (4) “Provided” 
may denote a trust when the context 
justifies such a rendering; but ob- 
viously this can only occur when, 
apart from the word itself, the inten- 
tion to fasten a trust on the gift is 


apparent. Bennett v. Baltimore Hu- 
mane Impartial Soc., ete., 91 Md. 10, 
45 A 888, 889. 


eee es 
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characterize a condition;®® it usually indicates, or 
creates,” a condition; ordinarily, it has been said, 
it indicates that a condition follows;* and is ree- 
ognized as implying a condition without the addi- 
tion of any other words.* But “provided,” although 
usually adopted to characterize a condition, is not 
necessarily of controlling force;® it may and often 
does express an exceptional and different meaning 


than a condition.® 


In a contract or written instrument. 
shall always be so taken (as a condition), it has been 
said, unless it appears from the context to be the 
intent of the parties that it shall constitute a cove- 
likewise, although a condition is not the 
fixed and invariable meaning of “provided,” it will 
be so taken, unless a different intent appears from 
the context and an examination of the whole in- 
strument.® But, it has been said, there is no magic 
the clause, in a contract or written 
instrument, is to be construed from the words em- 
ployed and from the purpose of the parties, gathered 
Thus it is well settled 


nant ;7 


in the word; 


from the whole instrument.® 


99. Davis v. Hancock, 
340, 104 NW 299, 300. 

[a] “On condition,” “so that,” “if 
it shall happen’ synonymous.—‘The 
words usually. employed to create a 
condition are, ‘on condition.’ But the 
phrases, ‘so that,’ ‘provided,’ ‘if it 
shall happen,’ are of the same im- 
port.”” Heaston v. Randolph County, 
20 Ind. 398, 403. 

1. Shipley v. Jacob Tome Inst., 99 
Md. 520, 58 A 200, 2038; Locke v. 
Farmers L. & T. Co., 140 N. Y. 135, 
148, 35 NE 578; Coykendall v. Black- 
mer, 161 App. Div. 11, 146 NYS 631, 
633; Whitehead v. Wilson Knitting 
Mills, 194 N. C. 281, 1389 SE 456, 458, 
56 ALR 674. 

2. Forscht v. Green, 53 Pa. 138, 140 
(construing a statute). 

3. Boston Safe Deposit, etc., Co. v. 
Thomas, 59 Kan. 470, 472, 538 P 472; 
St. Louis County Trust Co. v. Phe- 
nix Ins. Co., 201 Mo, A. 223, 210 SW 

2 


98, 
LS. Pas 


95 Minn. 


4 Paschall v. Passmore, 
295, 308 [quot McPhail v. Nunes, 38 
@areA bor, 177 Pb 193) 49557 5t. Louis 
County Trust Co. v. Phcenix Ins, Co., 
201 Mo. A. 223, 210 SW 98, 102]. 

5. Davis v. Hancock, 95 Minn. 340, 
104 NW 299, 300. 

6. Forscht v. Green, 53 Pa. 138, 
140. 

7. Anderson L. D. [quot Ormsby 
Veebhenix Inss- Cot, 52S)2D, giz)... 08 
NW 301]; Rich v. Atwater, 16 Conn. 
409, 419 [quot Southern Colonization 
Go. av .Dertlersas ila. 92456 10-45 190, 
792, LRAI917F 744 (quot Wright 
v. Tuttle, 4 Day (Conn.) 313); St. 
Louis County Trust Co. v. Phcenix 
Ins. Co., 201 Mo. A. 223, 210 SW 98, 
102]. See Murphy  v. Schuster 
Springs Lumber Co., 215 Ala. 412, 416, 
111 S 427 (“in the instant case the 
prima facie import of the word ‘pro- 
vided’ is overcome by the nature and 
form of the provision itself, since 
the word ‘agree’ prima facie imports 
a covenant only. The clause is 
not a technical condition precedent, 
but is in form a covenant’’); Streich- 
er v. Heimburge, (Cal. A.) 262 P 774 
[quot in part Stockton v. Weber, 98 
Gal. /433,,°440, (33) PP. 332,°334)]. G pro= 
vided” is generally employed to in- 
troduce a proviso, which proviso al- 
ways implies a condition unless sub- 
sequent words change it to a cove- 
nant). ‘Proviso’ post. But see Har- 
tung v. Witte, 59 Wis. 285, 292, 18 
NW 175 [cit 2 Washburn Real Prop. 
p 4] (“provided, however,’’—the 
words “do not always make a condi- 
tion, and it is often a nice question 
to determine whether it is a condition 
or a covenant, and courts always con- 
strue similar clauses in a deed as 
covenants rather than as conditions, 
if they can reasonably do so”), 


a. < 


PROVIDE 


“Provided” | condition.’”13 


[a] In fire insurance policy “pro- 
vided’? in general has a well settled 
legal meaning, and, construed in its 
natural and primary sense, imports 
a condition and not an agreement. 
Home Ins. Co. v. Union Trust Co., 40 
Be 367, 100 A 1010, 1011, LRA1917F 

8. Cummings vy. Lohr, 246 Ill. 577, 
92 NE 970, 972. 


[a] “While” distinguished. — 
“ While’ is merely an adverb ex- 
pressing duration. ‘Provided’ is an 


apt word to express a_ condition. 
While this is not its fixed and invaria- 
ble meaning, it will be so taken un- 
less a different intent appears from 
the context and an examination of 
the whole instrument.” Cummings 
v. Lohr, 246 Ill. 577, 580, 92 NE 970 
(construing a will). 

9. Boston Safe Deposit, ete., Co. 
v. Thomas, 59 Kan. 470, 53 P 472, 473; 
St. Louis County Trust Co. v. Phe- 
nix Ins..Co., 201 Mo. A. 223, 210 SW 
98, 102 (“the clause follow- 
Ins). 

10. Chapin v. Harris, 8 Allen 
(Mass.) 594, 596 [cit Cromwel’s Case, 
2 Coke 69b, 72a, 76 Reprint 574; Coke 
Litt. pp 146b, 203b; Anonymous, 3 
Leon. 16, 74 Reprint 512]. 

[a] Especially when ‘provided’ 
does not introduce a new clause, but 
only serves to qualify or restrain the 
generality of a former clause. Chap- 
in v. Harris, 8 Allen (Mass.) 594, 596 
[eit Cromwel’s Case, 2 Coke 69b, 72a, 
76 Reprint 574; Coke Litt. pp 146b, 
203b; Anonymous, 3 Leon. 16, 74 Re- 
print 512]. 

11. Shipley v. Jacob Tome Inst., 
99 Md. 520, 58 A 200, 203. 

12. Lyon v.,.Hersey, 103 N. Y. 264, 
8 NE 518, 520; Stevens v. Galveston, 
ete., R. Co., (Tex. Commn. A.) 212 SW 
639, 644 [quot Washburn Real Prop. 
(5th ed.) p 26]. See Heaston v. Ran- 
dolph County, 20 Ind. 398, 403 (“‘pro- 
vided, always,’ may constitute a con- 
dition, limitation or covenant, accord- 
ing to circumstances”). 

[a] Limitation on trust. — Al- 
though an appropriate word to con- 
stitute a common-law condition, “pro- 
vided” does not invariably and of 
necessity do so; on the contrary, it 
may give way to the intent of the 
party as gathered from an examina- 
tion of the whole instrument and be 
taken as expressing a limitation on 
trust. Kennedy v. Toronto, 12 Ont. 
211, 224. See Woodruff v. Woodruff, 
44°N3. Haq. 349, 353, 16 A 4, 1 LRA 
380 (‘while the words, ‘provided, 
nevertheless’ are appropriate 
words to create a condition, they do 
not of necessity create such an es- 
tate. They, and similar words, will 
give way when the intention of the 
grantor, as manifested by the whole 
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that “provided” does not necessarily import a ecn- 
dition, and is often used by way of limitation or 
qualification only;?° in an instrument, the word may 
be used in such connection as clearly to show to- 
gether with the other terms an intention contrary 
to that of signifying a condition;!! the word itself 
may sometimes be taken as a condition, sometimes 
as a limitation, and sometimes as a covenant. 

In a statute “provided” may mean “on” or “upon 
It is said to be a rule, sustained sub- 
stantially by all the authorities, that the usual 
office of the word “provided” in a statute is to ere- 
ate a condition or to restrain the enacting clause, 
to except something which would otherwise be in it, 
or in some manner modify it.14 
may be the general rule, it is not absolute;1*> “pro- 
vided” is used in legislation for many other purposes 
beside that of expressing a condition.1® ‘It is not 
always a restrictive word, but may be used as a 
conjunctive to an independent paragraph;*7 it may 
have only the meaning of the conjunction “and” or 
“but,”+® and may serve only to separate or dis- 


But, while this 


deed, is otherwise, and they have fre- 
quently been explained and applied as 
expressing simply a covenant or a 
limitation in trust’’). 

13. Evans v. Piedmont Nat. Bldg., 
etc., Assoc., 117 Ga. 940, 44 SE 2, 5 
[quot Piedmont Nat. Bldg., etc., As- 
soc. v. Bryant, 115 Ga. 417, 41 SE 
661]; Turner v. Forsyth, 78 Ga. 683,” 
686, 3 SE 649 [quot Hill vy. Decatur, 
22 Ga. 208, 204, 206). 

14. Griffa v. Monmouth, 95 Or. 
433, 188 P 163, 164. See State v. Kauf- 
man, 186 Ind. 602, 607, 117 NE 643 (as 
used in a statute, ‘“‘provided’.. .. 
creates a condition or limitation on the 
generality of the words preceding it’’). 

15. Griffa v. Monmouth, 95 Or. 433, 
188 P 163, 164. See McPhail v. Nunes, 
38 Cal. A. 557, 177 P 193, 195; Sutton 
v. Ford, 155 Ga. 863, 868, 118 SE 747 
(“the word ‘provided,’ as used in legis- 
lative enactments, has a _ technical 
character, which should be recognized 
by the draftsman of a legislative bill 
or act; but it is frequently disregard- 
ed’); Smalley v. Ashland Browne- 
Stone Co., 114 Mich. 104, 107, 72 NW 
29 (“provided,” in a statute, does not 
always introduce a necessary condi- 
tion). 

16. Schlemmer y. Buffalo R., etc., 
RiayiCo.., 205 Ul, ‘S27 SCt 40 tiple 

; U. S. v. Atlantic Coast Line 
, 1538 Fed. 918, 920. 

“The word ‘provided,’ as used in 
statutes, generally, though not al- 
ways, implies a limitation or restric- 
tion upon what has preceded in the 
context . but this is not always 
necessarily so. The word may, if 
such be the sense gathered from the 
whole act or instrument, simply ex- 
plain what had previously been stated 
in general terms, or direct the man- 
ner of doing what was allowed by 
the context to be done generally.” 
Terrell v. Paducah, 122 Ky. 331, 340, 
92 SW 310, 5 LRANS 289 [quot Suth- 
erland State Const. § 222]. 

[a] In acts of congress ‘“‘provided”’ 
is employed for many purposes. 
Sometimes “provided” is used merely 
to safeguard against misinterpreta- 
tion or to distinguish different para- 
graphs or sentences. McDonald v. 
WF She2- 9: i. So 2s e429 eS Cte Ss aeoe 


73 L. ed. 582. See infra text and notes 
iis 813. ‘ 
17. Carter v. U. S., 143 Fed. 256, 


259, 74 CCA 394 (“often useG ‘as a 
conjunction to an independent para- 


graph’’’); State v.. Mooneyham, 212 
Mo. A. 573, 582, 2538 SW 1098. 
18. Brace v. Solmer, 1 Alaska 361, 


370; ‘Radil v. Morris, 103 Nebr. 84 
L700 INW c3638,.0 A ReS8oiGRevmr Sc 
[1913] § 3661, as amended by L. 


[1917] ¢ 85 § 6). See Doneghy yv. Rob- 
inson, (Mo.) 210 SW 655, 659 (“even 
in legislation (‘provided’) has neces- 
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tinguish the different paragraphs or sentences.1® 
Frequently, it is equivalent to the word “and,” and 
extends rather than limits the meaning of an act.?° 


“Otherwise provided,”?1 
9723 


Phrases: 


gate is kept,’?? “provided always, 


accepts the offer,”?* “provided, however,”?* “ 


ed, nevertheless,’’?® 


ry judicial order.?1 
PROVIDENTIAL CAUSE.?? 


PROVIDENTIALLY HINDERED. A term of 


“provided, such devise, legacy 
or interest be not made to an heir at law of the tes- 
tator,”?’ “provided that they shall perform,”?’ “pro- 
vided you pay me interest on it as long as [I live,”?% 
“provided wells are completed during said term.”*° 

PROVIDENCIA. In Spanish law, | an interlocuto- 


PROVIDED—PROVISION 


“provided a | conduct.?? 
“provided he 


provid- 


Phrases 2 


PROVINCE.*# 
fined signification.*® 
PROVINCE OF COURT AND JURY.*® 
PROVINCIAL.?* 
cal, as well as a geographical, meaning.*® 
“Cold. pressed provincial aeenel 
oil, 39 “provincial erime,”*? “provincial srowniey ieee 
“provincial objects.” *? 


PROVISION.?#° 


ing such acts only as may be attributed to tie act 
of God, and not to mere unavoidable cause, such as 
accident resulting from, and attributable to, human 


In Canada in words of well de- 


A term that may have a politi- 


A word in common use to ex- 


press the terms, stipulations, and conditions in deeds, 


strict legal significance, wholly unambiguous, includ- 


sarily no other or greater significance 
than the words ‘but’ or ‘and’’’). 

19. Marioneaux v. Cutler, 32 Utah 
475, 91 P 355, 356 [quot in part Geor- 
Pia, Ra ete. -Co. ve Smithja128). Ga iS. 
174, 9 SCt 47, 32 L. ed. 377]. See su- 
pra note 16 Tal. 

[a] Itis common practice in legis- 
lative proceedings, on the considera- 
tion of bills, for parties desirous of 
securing amendments to them to pre- 
cede their, proposed amendments with 
the term “provided,” so as to declare 
that, notwithstanding existing provi- 
sions, the one thus expressed is to 
prevail, thus having no greater signi- 
fication than would be attached to the 
conjunction “but” or ‘and’ in the 
same place, and simply serving to 
separate or distinguish the different 
paragraphs or sentences. Georgia R., 
eres Col-v. Smith, 128 We. 8. 174, 181; 

9 SCt LMe yh Op ed. 377; Brace v. Sol- 
mer, 1 “Alaska 361, 370; Morrison 
v. State, 181 Ind. 544, 105 NB 113, 115; 
Considine v. Metropolitan L. Ins. 
Co., 165 Mass. 462, 43 NE 201, 202; 
Castilo v. Missouri State Highway 
Comm., 312 Mo. 244, 279 SW 673, 678; 
Ex. p. Andrews, (Mo. A.) 18 SW (2d) 
580, 582; State v. Summers, (Nebr.) 
223 NW 957, 959; Griffa v. Monmouth, 
95 Or. 433, 188 P 163, 164. 

20:% State) v. Dibbettss? 21 (Oki. Cr: 
168,205 BP 776, 778. See Griffa: v. 
Monmouth, 95 Or. 433, 438, 188 P 163 
(“the word ‘provided’ in the 
charter was not intended as a condi- 
tion, but was inartistically used as 
a conjunction, and the clause 
in question should be construed as if, 
instead of the word ‘provided,’ the 
conjunction ‘and’ had been used, or 
the phrase ‘it is further provided’ ’’). 
Provided as verb see Provide ante 
text and notes 38—40. 

21. See Otherwise § 3 text and 
note 43. 

22. Burgwyn v. Whitfield, 81 N. C. 
261, 266 (“‘ ‘provided’ is used in the 
sense of ‘unless’ ’’), 

23. Sheets v. Vandalia R. Co., 74 
Indi; A. 597, 127 NE 609; 6113, Mace- 
Kenzie v. Jersey City Presbytery 
Trustees, 67 N. J. Eq. 652, 61 A 1027, 
1030, 3 LRANS 277; Raley v. Umatil- 
JlaiCounty,: 15 Or. 172, 179, 13 PB 890; 
3 AmSR 142. 

24. Brotman v. Meyer, 41 Que. Su- 
per. 433, 1 DomLR 371. 

25. Hartung v. Witte, 59 Wis. 285, 
292, 18 NW 175. 

26. Woodruff v. Woodruff, 44 N. J. 
Hq. 349, 353, 16 A 6, 1 LRA 380. 

27. Fortune v. Buck, 23 Conn. 1, 6 
(St. [1838] Estates c:1 § 38). 

38. Stoel v. Flanders, 68 Wis. 256, 
267, 32 NW 114 (“clearly means so 
long as they shall perform’’). 

29. Bonham v. Bonham, 47 Ont. L. 
535, 536, 18 OntWN 258 [aff 48 Ont. 
Li 434, 19 OntWN 268, 57 DomLR 
459]. 

30. Hazel Green Oil, etc., Co. v. 
Collier, 130 Ky. 132, 110 SW 3843, 344, 
33 KyL 495. 


ee 
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31. See Auto 6 C. J. p 866. See al- 
so Peo. v. Milan, 7 Porto Rico 442, 
443 (“it may be conceded that the 
order overruling the motion for a 
new trial should be a providencia, and 
that no acta is necessary in the prem- 
ises; however, if the court took one 
course rather than the other, it was a 
harmless error’’). 

“Acta” see 1 C. J. p 913. 

32. See Act of God 1C. J. p 1172. 

[a] “UWnavoidable providential 
cause.’—Gem Knitting Mills v. Em- 
pire Printing; “ete.,4.Co., 3 Gai A. 709; 
60 SE 365, 367 (as excuse for breach 
of contract). Act of God occasioning 
impossibility of performance see Con- 
tracts § (715. 

As ground for continuance see Con- 
tinuances § 20. 

33. Day v. Jeffords, 102 Ga. 714, 
(£9 29-Sh bo. 

“Act of God’ see 1 C. J. p 1172 et 


seq. 

34. See Provincial post. 

35. Iarence v. Larence, 21 Man. 
aS a bayG} 

[a] In Dominion legislation, a 


word of well defined signification. 
Larence v. Larence, 21 Man. 145, 154 
(construing amendment to Dominion 
Lands Act [60 & 61 Vict. c 29], ‘‘there 
is nothing in the Act from which I 
could infer that in using the word 
‘province’ Parliament did not intend 
to thereby designate one of the divi- 
sions of Canada to which the word is 
extended by the Interpretation Act. 
I am not at liberty to assume that 
Parliament used the word ‘province’ 
in error and that it really meant 
‘place’ ’’). Dependencies, Colonies, 
and British Possessions see 18 C. J. 
p 492 et seq. 

{[b] “Within the province.”—Sea- 
man v. Seaman, (Pr. Edw. Isl.) 25 
CanLTOccNotes 109. 

36. 

In civil proceeding see Trial [38 
Cye 1511 et seq]. 

In criminal proceeding see Crimi- 
nal Law §§ 2272-2352. 

In particular action or proceeding 
see specific titles in this work. 


37. See Province ante. 
ouat Keefer y. Todd, 1 B. C. Pt. II 
39. Leonard v. Carleton, etc., .Co., 


230 Mass. 262, 265, 119 NE 674 (‘the 
word ‘provincial’ fas used in a con- 
tract of sale] never became a 
territorial WAILSINUY) ceotas PLL is 
merely descriptive of the class of oil, 
and has the same commercial signifi- 
cation as the word ‘domestic’ ’’). 

40. Rex v. Covert, 10 Alta. L. 349, 
34. DomLR 662, 28 CanCrCas 25, 
[1917] 1 WestWkly 919. 

41. Smith v. Ratte, 13 Grant Ch. 
(Ont.) 696, 697 (in a statute regulat- 
ing ferry licenses, the term refers 
to the provincial frontier opposite 
the United States and not to the 
boundary line between Upper Canada 
and Lower Canada). See Ferries 25 
Cc. J. p 1047 et seq. 

42. See cases infra this note. 


contracts, statutes, and constitutions.** 


In law, a 


[a] “Provincial objects.”—(1) 
“Local objects” within a province, in 
contradistinction to objects common 
to the several provinces in their col- 
lective or Dominion quality, and 
which are within Dominion legislative 
jurisdiction. Clarke v. Union F. Ins. 
Co., 10 Ont. Pr. 313, 315. See Bonanza 
Creek Gold Min. Co. v. Rex, [1916] 
1A. C. 566, 26 DomLR 273, 278 [foll 
Atty.-Gen. v. Atty.-Gen., [1916] 1 A. 
C. 598, 26 DomLR 293; Atty.-Gen. v. 


Atty.-Gen., [1916] i A. C. 588, 26 Dom 
LR 288]. (2) “The words ‘provincial 
objects’ are intended to be re- 
strictive; they have reference to the 


matter over which legislative juris- 
diction is conferred by that section, 
i. e., matters ‘which are, from a pro- 
vincial point of view, of a local or pri- 
vate nature.’ .. . The Parliament 
of Canada can alone constitute a cor- 
poration with capacity to carry on its 
business in more than one province. 
Companies incorporated by local leg- 
islatures are limited in their opera- 
tions to the territorial area over 
which the incorporating legislature 
has jurisdiction.’”?’ In re Companies, 
48. ‘Can. (Sh) C!*83i5) 339 “(onstrume 
British North America Act [1867] § 


92 subs 11 “as to the incorporation 
of companies with provincial ob- 
jects’). 


British North America Act as fun- 
damental law of Canada see Constitu- 
tional Law §§ 10, 176. 

Creation of corporations in Canada 
see Corporations § 53. 

Provincial legislatures see Consti- 
tutional Law § 176 note 56 [a]. 


43. See Constitutional Law 12 C. 
J. p 653 et seq; Statutes [36 Cyc 929 
et seq]. 


“Provide” ante. 

“Proviso” post. 

44. Snyder v. Dwelling House Ins. 
Co.,.59 N. J. L. 544, 548, 37 A 1022, 39 
AmSR 625. See Dorn v. Fidelity, 
etc., ‘Trust’ Co., 204 Ky. 211) 263 Sw. 
681 (Ky. St. § 2083); Rogers Nat. 
Bank v. Marion County, (Tex. Civ. 
A.) 181 SW 884 (Const. art 11 § 7). 

[a] In policy of insurance the 
word “provision” indicates nothing 
technical, but is a general term which 
may include either a promise or un- 
dertaking of some kind or a condi- 
tion. Blackman v. U. S. Casualty Co., 
117 Tenn. 578, 588, 108 SW 784. 

[b] Constitutions or statutes re- 
lating to decedents’ estates see Os- 
born v. Jefferson Nat. Bank, 116 IIl. 
130, 4 NE 791; In re Jones, 134 Misc. 
26, 234 NYS 316;.-Matter of Reilly, 
130 Mise. 320, 224 NYS 316; Jolliffe v. 
Fanning, 44 S. C. L. 186, 198; In re 
Barker, 5 Wash. 390, 391, 31 P 976;, 
Verrinder v. Winter, 98 Wis. 287,.73 
NW 1007. 

[c] As equivalent to “bequest,” 
“conveyance,” or “deed of trust” see 
Jouite v. Fanning, 44 S. C. L. 186; 


iN6) 

Pa “Subject” synonymous.—Liq- 
uor Transp. Cases, 140 Tenn. 582, 205 
SW 423. 


= 


stipulation ;*® a rule provided;** a rule or principle 
to be referred to for guidance,*? as the provisions of 
law, the provisions of the constitution;4® a distinct 
clause in an instrument or statute.4® Applied to leg- 
islation, actual expression in language; the clothing 
of legislative ideas in words, which ean be pointed 
out upon the page and read with the eye; not a con- 
jecture, or a supposition, or an inference drawn from 
other language referring to a different subject or 


matter.°° 


In another sense, the act of providing.®1! 
To make provision is to provide means or sup- 


plies.°? 
Provisions.°? 
terials prepared beforehand.*# 


Other phrases: “Any provision by will bars dow- 
er, 55 “any provision or condition of the policy,”°® 
dealing with 
‘provision for,”®>® 


“any provisions . 
struction of new buildings,”’®? ‘ 


45. Century D. [quot Piedmont 
Cotton Mills v. Georgia R., etc., Co., 
iotGa 1296205) 52. 57s) Snyder vi 
Dwelling House Ins. Co., 59 N. J. L. 
544, 548, 37 A 1022, 59 AmSR 625]. 

46. Century D. [quot Piedmont 
Cotton Mills v. Georgia R., etc., Co., 
131 Ga. 129, 62 SH 52, 57; Snyder v. 
Dwelling House Ins. Co., IG) Ng la lb 
544, 548, 37 A 1022, 59 AmSR 625]. 


47. Century iby [quot Piedmont 
Cotton Mills v. Georgia R., etc., Co., 
13195 Ga-129, 62-552, 57; "Snyder Vv. 


Dwelling House Ins. Co., 130) TNs Wie Ibs 
544, 548, 37 A 1022, 59 AmSR 625]. 

48. Century D. [quot Snyder v. 
Dwelling House Ins. Co., supra]. 

49. Century D. [quot Piedmont 
Cotton Mills v. Georgia R., etc., Co., 
131 Ga. 129, 62.SH52, 57; 
Dwelling House Ins. Co., 
544, 548, 37 A 1022, 59 AmSR 625; 
Peo. v. State Bd. Tax Comrs., 183 
App. Div. 699, 169 NYS 978, 980]. 

fa] Peculiar meaning. —In a law 
of Edward TTF; by construction the 
word “provisions’ was made to re- 
strain the nomination to benefices by 
the pope. Middletown Bank v. Magill, 
5 Conn. 28, 52. 

50. State v. Lund, 167 Mo. 228, 
255, 66 SW 1062, 67 SW 572. 

51. Searles vy. Fieles, 197 Mass. 
343, 88 NE 991, 992. See Provisions 
post note 78 [a]. 

52. Huber v. Peo., 49 N. Y. 132, 
136. 

53. As food see Provisions post. 

54. Webster New Int. D. [quot 
A®tna Casualty, etc., Co. v. Kimball, 
206 Iowa 1251, 222 NW 31, 33]. 

[a] “There is a well- defined dis- 
tinction between the word ‘materials’ 
as used in statutes of this nature 
(mechanics’ lien acts), and the word 
‘provisions,’ which relates to ‘a stock 
of food.’” Arata v. Snow Mountain 
Water, ete., Co., 92 Cal. A. 227, 229, 
267 P 932 [cit Webster ye |e “Equip- 
ment,” ‘materials,’ “supplies” dis- 
tinguished see Hquipment 20 RC Ia Dp 
1301 note 53 [a]. ‘Material’ distin- 
guished see Material § 2 note 23 [c]. 

{[b] “Stores” compared.—lIn a stat- 
ute giving a lien on a vessel to a per- 
son furnishing provisions and stores, 
“provisions,’ strictly considered, 
would be confined to such articles as 
enter into the food or subsistence for 
hands and passengers, but ‘‘stores” is 
a@ more general term and would fairly 
embrace wood or coal furnished to a 
steamboat for her usual _ trips. 
Crooke v. Slack, 20 Wend. (N. Y.) 177. 

[ec] “Provisions” may _ include: 
(1) Coal. The Addison E. Bullard, 
258 Fed. 180, 184, 169 CCA 248 (in a 
charter party the word “provisions” 
is appropriate to describe necessary 
stores or materials provided to enable 
the ship to comply with its obliga- 
tions under the contract, and thus 
may include a supply of coal). (2) 


[50 C. J.—53] 


A store or stock of needed ma- 
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byaalaw, 222 


“provisions for the payment thereof . . . 
“provisions hereinafter contained,’®° 
“provisions of law.” 
PROVISIONAL. 
for the occasion ;** something temporary and for the 
occasion ;°4 temporary; for the time being.®® 
word excludes the idea of permanency.®® 
Provisional government.*? 
tablished in anticipation of, and to exist and con- 
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made 


Provided for present need or 
The 


One temporarily es- 


tinue until, another shall be instituted and organized 


in its stead: 8s 


LO 1 


Other phrases:. 
“provisional committee-man,’’*° 
“provisional registration ;”*? 


“Provisional appointments,’’®® 
“provisional eura- 


also, ‘“provi- 


sional specifications.’”73 


the econ- 


Lubricants, kerosene, or receptacles. 
AMtna Casualty, ete., Co. v. Kimball, 
206 Iowa 125222 NW ols od. (3) 
“Money.” See Agriculture § 64. 

55. See Any § 6 text and note 15. 

56. Dwelling House Ins. Co. v. 
Snyder, 59 N. J. 1.18, 34 A 931, 932 
fimeve5Ur Neo ded 444037, Ace LOZ 259 
AmSR 625]. 

57. Holliday & Greenwood, Ltd. v. 
District Surveyors’ Assoc., [1914] 2 
K. B. 808, 814, 815 (in an act, “ ‘any 
provision’ means all provisions, and 
not any particular provision, dealing 
with construction’). 

58. See Strong v. Strong, 106 Conn. 
46, 137 A. 27;— Blake +yv. Union, :etes 
Trust Co,395). Conn... 194, A 10/ A833 
(construing Gen. St. § 4946, provid- 
ing that a will not containing provi- 
sion for the contingency of the birth 
of a child shall be revoked on the 
birth of an afterborn child). 

[a] “Settlement” synonymous. — 
As used in Decedent Estate L. § 26, 
settlement means ‘to make provi- 
sion for.”’ Matter of Brant, 121 Misc. 
102, 104, 201 NYS 60. 

“Provide for,’ “provided for” 
Provide ante. 

59. Shattuck v. Kincaid, 31 Or. 379, 
393, 49 P 758 (in Act June 2, 1850 § 
11, authorizing the secretary of state 
to examine and determine the claims 
of all persons against the state in 
cases where provisions for the pay- 
ment shall have been made by law, 
etc., the phrase means “under war- 
rant of law previously enacted’’). 

60. Eckert v. Pennsylvania Trust 
Co., 212 Pa. 372, 61 A 935, 986 (where a 
clause in a will provided that a cer- 
tain sum should be paid to a legatee 
on his majority and in the meantime 
should be subject to the ‘provisions 
hereinafter contained,” the clause 
necessarily meant all the provisions 
of the will capable of affecting the 


see 


gift). 
61. See Law § 41 text and note 91. 
[a] A broad and general phrase; 


it cannot justly be confined to stat- 
utes or legislative enactments; a 
rule or doctrine established by judi- 
cial decision is a “provision of law” 
equally with one enacted by the legis- 
lature. Clark v. Lake Shore, ete, R 
Con 4 NE Ye 27S (2/20) @Cconstruins 
Code Civ. Proc. § 414, providing that 
the “provisions of law” applicable to 
a certain case immediately before 
such act took effect should continue 
to be so applicable, notwithstanding 
the repeal thereof). 

[b] In quo warranto statute, pro- 
viding that a quo warranto may be 
maintained “against a public officer, 
civil or military, who does or suffers 
an act, which, by the provisions of 
law, works a forfeiture of his office” 
the term means such act as has been 
made a cause of forfeiture or remov- 


PROVISIONAL INJUNCTION.** 
PROVISIONALLY. The adverb of provisional.*® 
PROVISIONAL REMEDY.’* 

PROVISIONS."* 


Articles of provision ;*® 


eata- 
al by statute. State v. Ganson, 58 Oh. 
Ste ois oloy sade oO WINE DONE 

5 62. “Interlocutory” see 33 C. J. p 

68. 

“Provide” ante. 

_ “Provision” ante. 

63. Webster D. [quot McCarthy v. 
McCarthy, 54 HowPr (N. Y.) 97, 100]. 

64. De Haro v. U. S., 5 Wall. (U, 
S.) 599, 628, 18 L. ed. 681. 

65. Anderson L. D. [quot Daven- 
port v. Thompson, 206 Iowa 746, 221 
NW 347, 350]. 

66., De; HarouvinUe Salon Wiel Cur 
S.) 599, 628, 18 L. ed. 681 

[a] ‘Word used in: Otto Blectri- 
cal, Mfze2 Cos, Ltd. [1906] 2 Che 390 
(construing Companies Act [1900] § 
6 subs 3). 

67. “Government” see 28 C. J. p 
749. 

“Military government”’ synony- 
mous see War [40 Cyc 383]. 
rece Chambers v. Fisk, 22 Tex. 504, 

69. See State v. Lovell, 70 Miss. 
309, 3818 12 S.34t Gn a constitutional 
provision authorizing an appoint- 
ment by the governor, “provisional 
appointments” are “such as will meet 
the present needs in an emergency, 
and ‘to continue until the vacancy is 
regularly filled’ ’’). 

70. Reynell v. Lewis, 15 M. & W. 
517, 153 Reprint 954. 


. 71. State v. King, 113 La. 905, 37 
72. In re Otto Electrical Mfg. Co., 
Ltd., [1906] 2 Ch. 390. 


73. Day v. Perrott, 34 Austr. C. L. 
R. 225 (construing Patents Act). 

74. See Injunctions §§ 2, 7, 7%. 

75. Webster New Int. D. See Pro- 
visional ante. 

[a] “Provisionally 
State v. King, 113 La. 905, 
(Code Pract. arts 580, 1159). 

76. See Actions § 39. 

77. Provisions: 

As plural of provision see Provision 
ante. 

Customs Duties § 36 (agricultural 
products and provisions). 

Hxemptions §§ 68-72 (food and provi- 

sions for debtor and family), 73 

(fodder for exempt animals). 
Food 26 C. J. p 748 et seq. 

“Produce” ante. 

Sales [35 Cyc 406]. 

War [40 Cye 359 (provisions as con- 
traband) J. 

78. National Grocery Co. v Mary- 
land Casualty Co., 148 Wash. 387, 269 
P 4 [cit Bouvier L. D.; Webster - New 
Brite, ile 

[a] In will, “provisions, as used, 
was not the plural of “provision” in 
its meaning of an act of providing, 
but, in connection with other words 
which all signify kinds of property, 
it was a general designation of a cer- 
tain kind of property. Searles v. 
Fieles, 197 Mass. 348, 83 NE 991, 992. 


executed.” — 
37 S 871 
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bles;7®° any kind of eatables collected or stored ;*° 
a supply of food;%? 
fare;** food and provender for men and beasts;*° 
provender;*® some kind of an edible;8? something 
in a condition to be consumed as food, such as meal, 
flour, lard, meat, and other articles of that kind— 
‘articles which need no change but cooking;8* that on 
which one subsists;8® victuals;9° whatever is fit for 
the food of families and is usually eaten as food.®+ 
The word includes all articles of food.°? 
sions,” it has been said, means food for man;%? 
as food for man- 
kind only has been held to be too narrow.°®# 

“Necessary provisions,’’®> “other provi- 
“provisions and supplies,’ 


food;8! a stock of food;8? 


but a definition of “provisions” 


Phrases: 
sions,’”’?® 
provisions.”°§ 


79. Adtna Casualty, etc., Co. v. 
Kimball, 206 Iowa 1251, 222 NW 31, 
34 (‘the ordinary meaning”’); State 
v. Angelo, 71 N. H. 224, 226, 51 A 905. 

80. Webster D. [quot ABtna Casual- 
ty, ete., Co. v. Kimball, 206 Iowa 1251, 
222 NW 31, 33; Armour Vv. Western 
Constr: Co., 86 Wash. 529, 538, 78 P 


1106] 

$1. Adtna Casualty, ete. Co. v. 
Kimball, 206 Iowa 1251, 222 NW 31, 
34 (“the ordinary meaning’’); Com. v. 
Caldwell, 190 Mass. 355, 356, 76 NE 
955, 112 AmSR 334, 5 AnnCas_ 879 
(construing statute licensing hawkers 
and peddlers); Com. v. Reid, 175 
Mass. 325, 329, 56 NE_617; State v. 
Angelo, T1 N. H. 224, 226, 51 A 905. 

82. Webster D. {quot Aitna Cas- 
ualty, etc., Co. v. Kimball, 206 Iowa 
1251; 222 NW 31, 33; Armour V. West- 


ern Constr. Co., 36 Wash. 529, 538, 
78 P 1106]. 

83. Standard D. [quot Moise’s 
BUCer LOT ua Mt, UcOs rol os 9901s 


Aftna Casualty, etc., Co. v. Kimball, 
206 Iowa 1251, 222 NW 81, 34. 

84. AXtna "Casualty, " 
Kimball, supra; Com. v. Caldwell, 
190 Mass. 355, 356, 76 NE 955, 112 
AmSR 334, 5 AnnCas 879 (construing 
statute licensing hawkers and ped- 
dlers); Com. v. Reid, 175 Mass. 325, 
329, 56 NE 617. 

85. McLester v. Somerville, 54 Ala. 
670, 675 (“in the sense in which it is 
generally employed, especially on 
plantations, or in reference to their 
being used thereon’’); ANtna Casual- 
ty, etc., Co. v. Kimball, 206 Iowa 1251, 
222 NW 31, 34. 

86. Aitna Casualty, 
Kimball, supra; Com. v. Caldwell, 
190 Mass. 355, 356, 76 NE’.955, 112 
AmSR 334, 5 AnnCas 879 (constru- 
ing statute licensing hawkers and 
peddlers); Com. v. Reid, 175 Mass. 
325, 329, 56 NE 617. 

87. Armour v. Western Constr. 
Co;,/ 36. Wash. 529; 538, 78° P 1106: 

88. Aitna Casualty, ete,“ Co. v. 
Kimball, 206 Iowa 1251, 222 NW 831, 


34. 

89. Standard D. [quot Moise’s 
SUC CN PLO uate Childs. aOne od eo o Onn: 
Astna Casualty, etce., Co. v. Kimball, 
206 Iowa 1251, 222 NW 81, 34. 

90. Bouvier L. D. [quot Cracker- 
Jack Co. ‘v.. Chicago, 330) Tll.320, 161 
NE 479, 58 ALR 287]; Avtna Casualty, 
ete., Co. v. Kimball, 206 Iowa 1251, 
222 NW 31, 34 (“the ordinary mean- 
ing’); Com. v. Caldwell, 190 Mass. 
355, 356, 76 NE 955, 112 AmSR 334, 5 
AnnCas 879 (construing statute li- 
censing hawkers and peddlers); Com, 
v. Reid, 175 Mass. 325, 329, 56 NE 617; 
State v. Angelo, 71 N. H. 224, 226, 51 
A 905; National Grocery Co. v. Mary- 


OtG, “COnumV: 


land Casualty Co., 148 Wash. 387, 269 
Pee: 
91. Cochran v. Harvey, 88 Ga. 352, 


354, 14 SE 580; 
Co. v. Kimball, 
NW 31, 34. 

92. Com. v. Lutton, 157 Mass. 
32 NE 348. 


AXtna Casualty, etc., 
206 Iowa 1251, 222 


392, 
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“Provi- 
a covenant. 


“supplies or 


{[§ 1] A. An Apt Word.°® 
ate a condition. 
the invariable, effect.2. It may be shown by the con- 
text to express simply a covenant or limitation.* 
Thus, whether the word implies a condition or not, 
must depend on the context.* 
mere explanation, sometimes an exception;® 
times a condition, sometimes a limitation, and some- 
times a covenant.® 
has been said, unless subsequent words change it to- 


To ere- 
But this, although the usual, is not 


Sometimes it implies a 
some- 


It always implies a condition, it 


[§ 2] B. A Clause® making what precedes condi- 
tional on what follows;® a clause which generally 
contains a condition that a certain thing shall or 
shall not be done in order that something in another 


clause shall take effect ;1° in deeds or laws, a limita- 


include: (1) 
Kansas City, 


[a] “Provisions” 
Corn, oats, and bran. 


ete., R. Co. v. Graham, 67 Kan. 791, 
792. 14) Piao NOs) Hegs. Weiss v. 
Swift, 36 Pa. Super. 376,. 381. (con- 


struing Act May 4, 1889 [P. L. p 87]). 
(3) Fruits. See Hawkers and Ped- 
dlers § 19 note 74 [e] (1). (4) Liq- 
uors and sugar, under a power of 
attorney to purchase all necessary 
provisions for a tavern. Cummings 

v. Sargent, 9 Metc. (Mass.) 172. (5) 

“Wine and brandy [that] had been 

‘laid in’ and ‘provided’ for use . 

clearly belonged to the widow under 

the word ‘provisions,’’’? under a be- 
quest of “other provisions.” Mooney 

v. Evans, 41 N. C. 363, 364. 

[b] “Provisions” does not include: 
(1) cigarettes. Under a statute pro- 
viding that municipalities should 
have the power to regulate the sale 
of meats, poultry, fish, butter, cheese, 
lard, vegetables, and all other provi- 
sions, the term “all other provisions” 
could extend only to articles of the 
same character as those specifically 
enumerated. Gundling v. Chicago, 
176 Ill. 340, 52 NE 44, 48 LRA 230. 
(2) Ice. See Hawkers and Peddlers 
§ 19 note 74 [e] (2). (3) “Rye-chop,” 
a food for horses, under a statute 
prohibiting the forestalling of the 
market by buying any provision or 
article of food coming to market. 
Botelor v. Washington, 3 F. Cas. No. 
L685 je2:-Cranch? C.. Cr) 6765 gia) Téa 
and ‘coffee. See Hawkers and Ped- 
dlers § 19 note 74 [e] (8). 

. [ce] “Produce” compared.—In a 

lease, although the word ‘‘produce” 

may possibly have a broader meaning 
than the word “provisions,” the word 

“provisions” includes the word ‘‘prod- 

uce.”” Sheer v. Newman, (N. J.) 146 

A 180. 

“Supplies or provisions” as: 
Including horse feed see Highways § 

353 note 67 [a] (1). 

Not including tobacco, cigars, and 
cigarettes see Highways § 353 note 
Gi alaiheG3h) 

93. Bouvier L. D. [quot Cracker- 
jack -Co.cve Chicaszo.ce0 TH. 320s en 
NE 479, 58 ALR 287; AXtna Casualty, 
etc., Co. v. Kimball, 206 Iowa 1251, 
222 NW 31, 33 National Grocery 
Co. v. Maryland. Casualty” Co., 148 
Wash. 387, 269 P 4 [cit Bouvier L. D.; 
Webster New Int. D.] (“generally”). 

94.5 Kansase City, yete: ai Re aCoulive 
Graham, 67 Kan. 791, 792, 74 P 232. 

“Lexicographers have given to the 
term ‘provisions’ a broader meaning 
than that of food for man.” Gundling 
v. Chicago, 176 Ill. 340, 346, 52 NE 44, 
48 LRA 230. 

95. See Necessary § 5 text and 
note 67. 

See Other § 4 text and note 81. 

97. Western Hardware, ete., Co. v. 
Maryland Casualty Co., 105 Wash. 
54, id Pe 038s Lele Pe LO0MNa tional 
Lumber, ete., Co. v. Title Guaranty, 
ete., Co., 85 Wash. 660, 149 P 16. 

Feed for horses as within protec- 
tion of bond covering provisions and 


supplies see Municipal Corporations 
ae 
99. See Provided ante. 
1. Jones v. Hoover, 144 Fed. 217, 
228; Shipley v. Jacob Tome Inst., 99 
Md. 520, 527, 58 A 200. 

{a] For time out of mind, condi- 
tions have usually been preceded by 
such words as “proviso,” “ita quod,” 
and “sub conditione,” or their modern 
equivalents. Graves v. Deterling, 120 
N. Y. 447, 456, 24 NE 655 [quot Un- 
ion College Trustees v. New York, 65 
App. Div. 563; 555,73, NYS 511. 

2. ‘Jones v. Hoover, 144 Fed. 217, 


“See Highways § 353 note 67 
[a 


228; Shipley v. Jacob Tome Inst., 99 
Ma. 520, 527, 58 A 200. 
3. Jones v. Hoover, 144 Fed. 217, 


228; Shipley v. Jacob Tome Inst., 99 
Md. 520, 527, 58 A 200. 

[a] In deed or will “proviso” is. 
an appropriate word to constitute a 
common-law condition, but this is not 
the fixed and invariable meaning at- 
tached to it by the law in these in- 
struments; on the contrary, it gives 
way to the intent of the parties as 
gathered from an examination of the- 
whole instrument, and has frequent- 
ly been thus explained and applied as 
expressing simply a covenant or limi- 
tation in trust. Stanley v. Colt, 5. 
Wall. (U. S.) 119, 166, 18 L. ed. 502. 


4 Bastin v. Bidwell, 18 Ch. Ds 
238, 244. 

e Bastin v. Bidwell, supra. 

6. Lyon v. Hersey, 103 N. Y. 264, 
8 NE 518, 520; Stevens v. Galveston, 
etc., =o Co., (Tex. Commn. A.) 212 
SW 63 644 [quot Washburn Real 
Prop. an ed) p 26] 


“This word (proviso) hath divers 
operatiuns. Sometime it worketh a 
qualification or limitation; 
sometime a condition; and sometime: 
a covenant.” Coke Litt. p 146b. 

7. Bouvier L. D. [quot Stockton 
v. Weber, 98 Cal. 4388, 440, 33 P 332; 
Snyder v. Dwelling House Ins. Co.,, 
59 N. J. L. 544, 87-A 1022, 1023, 59 
AmSR 625; Ormsby v. Phenix Ins. 
Co., 5 S. D. 72, 58 NW 301, 303]. 

8. Proviso: 

Condition precedent 12 C. J. p 407. 

Condition subsequent 12 C. J. p 410. 

Constitutional Law § 55 (office of 
proviso). 

Contracts §§ 531-537, 698-705. 

Covenants §§ 27-35. 

Deeds §§ 367-469. 

Fire Insurance § 70 (conditions and 
exceptions in policy). In other 
kinds of insurance see specific ti- 
tles in this work. 

Indictments and Informations §&§ 
269, 270 (statutory offenses, excep- 
tions, and provisos). 

Pleading §$ 169. 

Statutes [36 Cyc 1161-1163]. 

Wills [40 Cyc 1683-1727]. 

9. Standard D. [quot Peo. v. Dur- 
we) 189 App. Div. 276, 178 NYS 614, 
Bouvier D. [quot Singer Sew- 
ing Mach. Co. v. Tonkay, 18 Pa. Dist. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Oe 


tion or exception to a grant made, or authority con- 
ferred, the effect of which is to declare that the one 
shall not operate, or the other be exercised, unless 
in the case provided.1!_ Ordinarily, the word signi- 
fies a condition.1? It is a condition, limitation, or 
qualification ;1? it either imposes a condition or is 
itself a limitation.1¢ The true office of a proviso is 
to restrict the sense or make clear the meaning of 
that which has gone before;!*° to qualify, restrain, 


or otherwise modify the general language of a prin- | 


cipal clause;*® its object is to except something out 
of the general terms of the grant, statute, or other 
instrument to which it may be attached;!7 to except 
something from, or restrain the generality of, what 
precedes it.15 It implies a condition and defeats the 
operation of the antecedent clause conditionally; it 
avoids such antecedent clause by way of defea- 
sance.'® A proviso can have no existence separate 
and apart from the provision which it is designed 
to limit or qualify.*° It should be confined to what 
precedes it, unless it clearly appears to have been in- 
tended to apply to some other matter.2! It applies 
to the immediately preceding clause or provision 


263, 4°S 796; 797. 


963, 35 Pa. Co. 483, 485]. See Wilkes- 
“Now 


Barre Electric Light Co. v. Wilkes- 
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. ter which requires a different construction.?2 


the general and usual func- 
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alone, unless there is something in the subject mat- 
Like- 
wise, it may be considered as a general rule of con- 
struction that a proviso which is a limitation of a 
preceding general provision will be held to effect 


or limit the immediate clause or general statement, | 


unless it clearly appears from the whole sentence 
preceding such proviso that it was the intention of 
the proviso to refer to the whole general provision.?* 
The meaning of a proviso, however, is to be deter- 
mined from the language.?* It even may extend or 
enlarge what precedes it in some ecases.?> 


PROVISO EST PROVIDERE PRASENTIA ET 


_ FUTURA, NON PRATERITA.?° 


PROVOCATION.** The act of provoking or caus- 
ing vexation or anger;?® an action-or mode of con- 
duct that excites resentment or vindictive feeling ;2° 
that which provokes or excites passion;?® the cause 
of resentment;*! a cause of anger;?2 the state of 
being provoked; vexation; anger.?? In a broader 
sense, that which arouses or moves;** an incitement 
to action.*® In law, that treatment by another which 
arouses anger or passion;?® such conduct as may 


mediately preceding parts of the 
clause to which it is attached, and 


Barre Light, ete., Co., 4 Kulp (Pa.) 
47, 52 [quot Bouvier L. D.] (a clause, 
inserted in an act of the legislature, a 
deed, a written agreement, or other 
instrument, which generally contains 
a condition that a certain thing shall 
or shall not be done, in order that an 
agreement contained in another 
clause shall take effect). , 

[a] In contract (1) “a stipulation 
added to the principal contract, to 
avoid the defendant’s promise by way 
of defeasance or excuse.’ Cassidy v. 
Royal Exch. Assur., 99 Me. 399, 403, 
59 A 549 [quot Sohier v. Norwich Ins. 
Co., 11 Allen (Mass.) 336, 338]. (2) 
Generally ‘‘a limitation of a covenant, 
but there are cases in which it may 
be treated as a covenant itself.” 
Lantz v. Baker, 3 B. C. 269, 271, 

[b] In statute ‘‘an article or clause 
in a statute by which a condition is 
introduced.” Webster D. [quot Cole- 
grove's--Mst.;) 21 Pa: Co. 577, 579]. 

Tig eAuStINy Ven Urgs.emboo. Un, Si n4ens 
431 Vio SCe 16i 39 ian ed..2065)-Vioor- 
hees v. Jackson, 10 Pet. (U. 8S.) 449, 
471, 9 L. ed. 490 [quot Carroll v. 
State, 58 Ala. 396, 401; Singer Sewing 
Mach. Co. v. Tonkay, 18 Pa. Dist. 963, 
35 Pa. Co. 483, 486]; Stockton v. 
Weber, 98 Cal. 433, 440, 33 P 332; Peo. 
v. Boston, ete., R. Co., 12 AbbNCas 
(N. Y.) 230, 247; State v. Bellew, 86 
Wis. 189, 56 NW 782, 784. 

12. Bennett v. Baltimore Humane 
Impartial Soc., etc. 91 Md. 10, 45 A 
888, 889. 

[a] In will the natural office of a 
proviso is not to create a trust. Ben- 
nett v. Baltimore Humane Impartial 
Soc., etc., 91 Md. 10, 45 A 888, 889. 

13. Rapalje & L. L. D. [quot Cole- 
groves Hst., 21 Pa. Co. 577, 5791]. 

14. In re Bovier, 52 Utah 280, 172 
P 683, 684. 

15. Atty.-Gen. v. Methuen, 236 
Mass. 564, 129 NE 662, 665. To same 
effect In re Bovier, 52 Utah 280, 172 
P 688, 684; State v. Bellew, 86 Wis. 
189, 56 NW 782, 784. : : 

[a] Thus, although a proviso in 
statutes, contracts, or wills not in- 
frequently introduces new or inde- 
pendent matter, its true office and 
general purpose is to restrict the 
sense or make clear the meaning of 
that which has gone before. Atty.- 
Gen. v. Methuen, 236 Mass. 564, 129 


NE 662, 665; Lantz v. Baker, 3 B. C. 
269, 271. 

16. In re Kern, 296 Pa. 348, 145 A 
824, 825; Montgomery v. Martin, 294 


Pa. 25, 32, 143 A 505. 
17. Legout v. Price, 318 Ill. 

149 NE 427, 431. 
18. Lake County v. State, 24 Fla. 


425, 


tion of a proviso is to exclude what 
follows from the general statement 
or provision which precedes it.” Jor- 
dan v. South Boston, 188 Va. 838, 845, 
122 SE 265. 

19. Bouvier L. D. [quot Singer 
Sewing Mach. Co. v. Tonkay, 18 Pa. 
Dist; 963, 35 Pa. Co. 483, 485]. 

[a]. “Exception” compared.—An 
exception is a proviso that excludes 
something from a statement or de- 
scription. Cassidy v. Royal Exch. 
ASSUTL.,) Jude. 3995.59) Asso 551. 

[b] “Exception” distingnuished.— 
(1) “An exception exempts, absolute- 
ly, from the operation of an engage- 
ment or an enactment; a proviso de- 
feats their operation, conditionally. 
An exception takes out of an engage- 
ment or enactment something which 
would otherwise be part of the sub- 
ject-matter of it; a proviso avoids 
them by way of defeasance or ex- 
cuse.”’ Bouvier D. [quot Western 
Assur. Co. v. Mohlman, 83 Fed. 811, 
815, 28 CCA 157, 40 LRA 561; Fried- 
man Co. v. Atlas Assur. Co., 133 Mich. 
212, 221, 94 NW: 757]. (2) “A pro- 
viso is properly the statement of 
something extrinsic of the subject- 
matter of the covenant, which shall 
go in discharge of that covenant by 
way of defeasance; an exception is 
the taking out of a covenant some 
part of the subject-matter of it.” La 
PoinGivia Cadya pe Pinn yw nGQyisoiloLS, 
522, 2 Chandl. 202 [quot 1 Saunders 
PI. & Evid. pp: 393i" To! same effect 
Wilmington, etc., R. Co. v. Robeson, 
aie IN. Cy 39, 393. 2.3) inwnsurance 
policies, “provisos” are stipulations 
added to the principle contract to 
avoid the promise of insurer by way 
of defeasance or excuse; exceptions 
are clauses taking something out of 
the general operation of the contract 
so that the promise is to perform only 
what remains after the part excepted 
is taken away. Philadelphia L. Ins. 
Co. -v. Fannsley, 162 Ky. 27, 29, 171 
Sw 1004. See also Exception 23 C. 
J.p 180 note 7 [a]. 

Exceptions and provisos in stat- 
utes distinguished see Statutes [36 
Cyc 1163]. : 

20. In re Kern, 296 Pa. 348, 145 A 
824, 825; Montgomery v. Martin, 294 
Pa, 25, 32, 143 A 505, 507. 

21. In re Bovier, 52 Utah, 280, 172 
P 683, 684; State v. Bellew, 86 Wis. 
189, 56 NW 782, 784. 

296 Pa. 348, 145 


225) sia ere Kern, 
A 824, 825. 

23. In re Bovier, 52 Utah 280, 285, 
172 P 688, 684. 

“TA proviso] should be construed,” 
it has been said, ‘‘to relate to the im- 


will be so restricted, in the absence 
of anything in its terms or the sub- 
ject it deals with evincing an inten- 
tion to give it a broader effect.” In 
re Bovier, supra; State v. Bellew, 86 
Wis. 189, 56 NW 782, 784. 

24. Jordan v. South Boston, 138 
Va. 838, 122 SE 265, 267. 

25. Jordan v. South 
pra. 

26. A maxim meaning “A proviso 
is to provide for the present and fu- 


Boston, su- 


ture, not the past.” Peloubet Leg. 
Max. [cit Cromwel’s Case, 2 Coke 69b, 
(2b). 

27. Provocation: 


Accident Insurance § ‘147 (assault 
provoked by quarreling). 

Affray § 10 (provoking words). 

Assault and Battery § 47. 

Breach of the Peace § 2 (provoking 
others to break peace). 

Divorce §§ 171-188 (provocation as 
defense). 

Homicide §§ 100, 114, 118-133, 174, 
212-222, 456-459, 552, 584, 615, 622, 
629, 657. 

Libel and Slander §§ 197, 582. 
Phrases: 

“Adequate provocation” see Adequate 
1c. J. p TI93 text and note. 34, 

“Considerable provocation” see Con- 
siderable 12 C. J. p 524 note 60 [c]. 

“Just provocation” see Just § 4 text 
and note 80. 

“Lawful provocation” see Lawful 36 
Cc. J. p 967 text and note 95. 

“Legal provocation” see Legal § 9. 

“Reasonable provocation” see Rea- 
sonable [33' Cye 1564 text and 
note 7]. 

“Provoke” post. ‘ 

Webster D. [quot Williams v. 


28. 
State, 6¢° Dex, Cri 237) 148 Siw 763; 
770). 

29. Standard D. [quot Manson vy. 


State, 14 Ga. A. 837, 82 SE 763]. 
30. Peo. v. Shorter, 4 Barb. 460, 
aby Patt 12h Nee Woo 


31. Webster D. [quot Williams v. 
State, 67 Tex. Cr. 287, 148 SW 763, 
ah are 

32. Standard D. [quot Manson vy. 


State, 14 Ga. A. 837, 82 SE 763]. 

383. Webster D. [quot Ruble v. 
Peo., 67 Tll. A. 438, '439]. 

34. Webster New Int. D. [quot 
Manson v. State, 14 Ga. A. 837, 82 SE 
763). 

35. Standard D. [quot Manson vy. 
State, supra]. 

36. Com. .v. Webb, 252 Pa. 187, 191, 
97 A 189; State v. Byrd, 52 S. C. 480, 
481, 30 SH 482. 

[a] Popular meaning is the one 
accepted also in law. Ruble y. Peo., 
67 Ill. A. 488, 439. 


836 [50 C.J.] 


serve to justify or palliate an assault, or to reduce 
an intentional homicide to manslaughter.*?7 

As ordinarily understood,®® to ex- 
to exasperate; to irritate; 
to enrage;*® to excite; to stimulate; to arouse;* 
to call forth,*? cause,** occasion ;*4 to eall into being 


PROVOKE.** 


cite to anger or passion; 


or action.*® 
Phrases: 
the difficulty.’”’47 
PROVOST MARSHAL.*$ 


PROWL. To rove or wander over in a stealthy 
manner; to rove or wander stealthily; to collect by 


plunder.*® 


87. Standard D. [quot State v. 
Milosovich, 42 Nev. 263, 175 P 139, 
141]. 


38. See Provocation ante and cross 
references theretinder. 

39. Century D. [quot State v. Mi- 
losovich, 42 Nev. 263, 175 P 139; Cas- 
ner v. State, 43 Tex. Cr. #213; 62 SW 
914]. 

40. Century D. [quot State v. Mi- 
losovich, 42 Nev. 263, 175 P 139; Cas- 
ner v. State, 43 Tex. Cr. 12.13: 62 SW 
S143 Us: 263 Fed. 800, 811; 
US: v.. Strong; . : 
Cook v. State, 43 Tex. Cr. 182, 188, 63 
SW 872, 96 AmSR 854. 

41. State v. Warner, 34 Conn. 276, 
COM OUot, Us Sie ve Strong, 263 Fed. 
789, 796]. See U. S. v. Ault, 263 Fed. 
800, 811 (“ ‘to provoke is to excite, to 
stimulate, to arouse,’ aS where vio- 
lent language arouses the bad pas- 
sions of another, and ‘he replies in 
kind; strife, contention’). 

42. Century D. [quot Manson v. 
State, 14 Ga. A, 837, 82 SE 763, 764]; 
Webster D. [quot wh. Sey. Ault, 263 
Bede S00 Slay Ui.) “Sate. Strong, 263 
Fed. 789, 796]. 

43. Century D. [quot Manson yv. 
State, 14 Ga. A. 837, 82 SH 763, 764]. 

44. Century D. [quot Manson vy. 
State, supra]. 

45. Webster D. [quot U.S. v. Ault, 
263 Fed. 800, 811; U.S. v. Strong, 263 
Fed. 789, 796). 

46. State v. Edwards, 203 Mo. 528, 
102 SW 520, 524; State v. Milosovich, 
42 Nev. 268, 175 P 139, 141; Swan v. 
State; 1730 Oki, Criw546) 165. Py 6275 
Foutch vy. State, 95 Tenn. ROLL elle 34 
Sw 423, 45 LRA 687; Trevino v. 
State, 83 Tex. Cr. 562, 204 SW 996; 
Reese v. State, 49 Tex. Cr. 242, 243, 
91 SW 583 (“commencing a difficulty 
is not provoking a difficulty within 
‘the contemplation of the provoking- 
difficulty-statute’); Smith v. State, 
48 Tex. Cr. 208, 204, 87 SW 151 (“be- 
ginning a fight is not provoking a 
fight within the contemplation of the 


law’’). 
47. Carter v. State, 87 Tex. Cr. 200, 
220 SW 33 Casner v. State, 43 Tex. 


Cr.'12, 13; 62 SW 914. See Smarrs.v. 
State, 131 Ga. 21, 61 SE 914, 917 [quot 
Butler v. State, 92 Ga. 601, 606, 19 
SE 51]; Wilkie v. State, 33 Okl. Cr. 
225, 230, 242 P 1057 [quot Hawkins 
We WHS ano, Ok Cry 1655 Ose “56. 
See also Assault and Battery § 47; 


Homicide §§ 100, 118-133, 174, 212- 
222. 

48. See Army and Navy § 69 note 
58 Lb]. 

49. Swart v. Rickard, 148 N. Y. 


264, 268, 42 NE 655. 

[al “prowling assignee.”—Wick- 
son v. Pearson, 3 Man. 457, 461. 

50. “Armed prowlers” see Armed 
4C. J. p 285 note 88 [c]. 

51. See also Proximate Cause 
post; Proximately post; Proximity 
post; Proximo post. 

52. Century D. [quot Milostan v. 
Chicago, 148 Ill. A. 540, 542]; God- 
frey v. Vinson, 215 Ala. 166, 110 S 13, 
16; Smith v. Los Angeles, etc., RaCor 
93) (Cal. 210; 214, 885 by 53. 

53. Smith v. Los Angeles, etc., R. 
Co., supra 


54. Smith v.. St. Joseph R., etc., 


“Provoking a difficulty,” *® “provoking 


else;°* 
tions? 
sense, 

Phrases: 
quenee,’’®? 


PROVOCATION—PROXIMATE CAUSE ~ 


PROWLERS.*° 

PROXIMATE.*! Derivatively, next or nearest ;5? 
next in order;°* next to;°* direct;°* immediate ;°°® 
lying or being in immediate relation with something 
that which stands next in causal connec- 
the opposite of 
closeness of causal connection.®°® 
“Proximate cause,’®! “proximate conse- 
“proximate damages,’’®% 


“remote.”°? In its legal 


“proximate do- 


minion,”°®* ‘proximate result.’ 


Co., 310 Mo. ‘469, 276 SW 607, 610 
[quot Daneschocky vy. Sieble, 195 Mo. 
A. 470, 193 SW. 966]. 

55. Jung v. Stevens Point, 74 Wis. 
547, 554, 48 NW 513. 

“Direct”? synonymous see Direct § 
2 text and note 15. 


56. Century D. [quot Milostan v. 
Chicago, 148 Ill. A. 540, 542]; Smith 
v. Los Angeles, etc., R. Co., 98 Cal. 


2110/0338 uP d8 > 4) Smith evo Sty soseph! 
R., ete., Co., 310 Mo. 469, 276 SW 607, 
610 [quot Daneschocky vy. Sieble, 195 
Mo. A. 470, 192 SW 966]; Jung v. 
Stevens Point, 74 Wis. 547, 554, 43 
NW 513. 

“Immediate” compared see Imme- 
diate 31 C. J. p 245 text and note 94. 

57. Anderson L. D. [quot Texas, 
etc., R. Co. v. Coutourie, 135 Fed. 465, 
473, 68 CCA 177]. See Milostan v. 
Chicago, 148 fll. A. 540, 542 [quot 
Century D.] (‘without the interven- 
tion of the third’). 

58. Bouvier L. D. [quot Missouri, 
etc, (RCo! ve lyons, (Tex. Civ. A.) 
53°SWw 96, 97]. 

[a] “Principal’ not synonymous. 
—Woolsey v. Brooklyn Heights R. 
ee 122 App. Div. 631, 634, 108 NYS 


Oro: Bouvier L. D. [quot Missouri, 
etes eR COA, luyvOns mC hex.a@iv. A.) 
53d SW 96,97 I). 

[a] “Remote”’ an antonym.— 
Herke:v. St. Louis, ete., R. Co., 141 
Mo. A. 613, 125 SW 822, 823. 

60. Bouvier L. D. [quot Towber- 
man v. Des Moines City R. Co., 202 
Iowa 1299, 211 NW 854, 855]. 

61. See Proximate Cause post. 

62. Western Union Tel. Co. v. Mil- 
ton, 53 Fla. 484, 43 S 495, 125 AmSR 


1077, 11 LRANS 560. 
[a] “Remote consequence” dis- 
tinguished.—The proximate conse- 


quence of a given act or omission as 
distinguished from a remote conse- 
quence is one which succeeds nat- 
urally in the ordinary course of 
things.’ Swaim v. Chicago, etc. R. 
Co., 187 Iowa 466, 174 NW 384, 386 
[quot Watson v. Dilts, 116 Iowa 249, 
252, 89 NW 1068, 93 AmSR 239, 57 
LRA 559]. 

_([b] “Reasonable and proximate 
consequence.”’—‘‘A great deal has 
been written about reasonable and 
proximate consequence, and for my- 
self I never ‘have had much enlight- 
enment, except on this which seems 
to me is the only intelligible line of 


decision: What would an. ordinary 
man expect, under all the circum- 
stances, to be the result? 


ne Plate Ok, 
do not think it is enough, and I do 
not think anyone supposes it is 
enough, that in the mere train of 
physical causation the result should 
follow from the wrongful act. There 
must also be some mental element. 
It has got to be one of those conse- 
quences which is not entirely out- 
side the range of expectation or prob- 
ability, as ordinary men view it.” 
Per Hand, J., in The Mars, 9 F. (2d) 
183, 184. 

Proximate consequences: 
Damages §§ 69-85. 
Fraud § 229 (proximate consequences 

as element of damage). 
Workmen’s Compensation Acts §§ 60— 


PROXIMATE CAUSE.*¢ 
phrase,°®’ difficult to define,®® although it has been 


An unsatisfactory 


62 (remote and proximate conse- 

quences). 

63. See Damages § 39. 

64. See Dominion 19 C, J. p 443 
note 15 [a]. 

65. Suber v. Parr Shoals Power 
Col 13) S.C. S75. 102°SBy 835 a Cdis- 
tinguishing “immediate result’’). 

{a] “Proximate and direct result.” 
—Delinousha v. National Biscuit Co., 
248 N. Y. 93, 96, 161 NE 4381 (constru- 
ing Workmen’s Compensation Law § 
10). 

66. Proximate cause: 

Accident Insurance § 180. 

Carriers §§ 153-162, 242 (excepted 
cause as proximate cause of injury 
to goods), § 409 (delay as proxi- 
mate cause of injury to goods), § 
1392 (proximate cause of personal 
injuries), § 1489 (contributory neg- 
ligence as proximate cause). 

Causa Proxima Non Remota Specta- 
tur LIC ap 
Cause 11 C. J. p 36 et seq. 

Collision § 15. 

Damages §§ 71-74. 

Death § 56. 

Fire Insurance §§ 429-435. 

Highways §8§ 456, 457 (injuries from 
defects or obstructions). 

Intoxicating Liquors §§ 304-306 (fur- 
nishing peels» as proximate 
cause of injury 

Life Insurance oe 290-308 (causes of 
death). 

Marine Insurance §§ 307-319. 

Master and Servant §§ 413-422 (cause 
of injury to servant), §§ 1056-1061 
(contributory negligence as proxi- 
mate cause of injury to servant). 

Motor Vehicles §§ 477, 546, 576 (in- 
juries from defects or obstructions 
in highways or other public places), 
§§ 587-590 (injuries from opera- 
tion of motor vehicles). 

Municipal Corporations §§ 1839-1845 
(defects or obstructions in streets 
or other public ways), § 1914 (de- 
fects in sewers, drains, and water- 
courses). 

Negligence §§ 477-499, 528, 529. 

“Proximate” ante. 

“Proximaately caused” 
mately note 22. 

Railroads [338 Cyc 744, 987, 1042, 1155, 
1244, 1346]. 

Shipping [386 Cyc 165, 261]. 

Torts [88 Cye 442-457]. 

Trial [38 Cyc 1687 text and note 90 
(defining ‘proximate cause” in in- 
structions) ]. 

Workmen’s Compensation Acts § 65 
(injury arising out of employment, 
causal connection). 

67. Etheridge v. Norfolk Southern 
R. Co., 143 Va. 789, 799, 129 SH 680. 

“Tt has not only troubled the un- 
learned, but has vexed the erudite.” 
Etheridge v. Norfolk Southern R. Co., 
tee [eit 1 Shearman & R. Negl. § 


]. 

[a] “Part of the livery of the 
law.”—“By its use in unnumbered 
cases it has grown to bea part of the 
livery of the law of negligence and it 
is now too late to discard it.’ 
Etheridge v. Norfolk Southern R. Co., 
1438 Va. "189, 799, 129 SE 680. 


see Proxi- 


68. Calliari v. Fisher, 190 Mich. 
56, 61, 155 NW 689; Pietri v. Louis- 
ville, ’etc., Ri Cor 152 Miss. 185, 119 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


variously®® and frequently7°® defined ; 
said, no general or authoritative definition has 
Literally, the aoe cause 
is the cause nearest to the effect prodreed, but 


‘hea evolved.71 


S 164, 165; Place v. Grand Trunk R. 
Co; so Vt. 196, 67 A 545, 548. 
‘ SN. comprehensive definition of the 
term ‘proximate’ fas used in ‘proxi- 
mate cause’] is not without its prac- 
tical difficulties, and an attempt at 
definition has led to complexities. 
The determination of the 
question 3 +, [Of “what is. the 
proximate cause] is to be based ‘upon 
mixed considerations of logic, com- 
mon sense, justice, policy and prece- 
dent.’’”’ Powers v. Standard Oil Co., 
OSaNi el C80 Neetu OAT 2s, 

[a] “It is hard to give a definition 
of proximate cause that will fit every 
ease. About all that can be done is to 
define it in general terms, and then 
the application must be made under 
the facts of each particular case 
when it arises.’ Mabe v. Gille Mfg. 
Co., 219 Mo. A. 234, 246, 271 SW 1023. 

{b] Question for jury.—‘‘The dif- 
ficulties surrounding this question 
Lof proximate cause] are often so 
great that the courts are unable to 
arrive at a conclusion which can be 
safely stated, as matter of law, to 
govern future cases, even upon un- 
disputed facts. They, therefore, pre- 
fer to leave the decision of such cases 
to a jury, which, if it decides errone- 
ously in the particular case, will at 
least not prejudice the rights of any 
future litigant; whereas one errone- 
ous decision of the court . 
may throw a whole department of 
law into confusion, and injuriously 
affect hundreds of ‘persons before it 
can be corrected.” 1 Shearman & R. 
Negl. § 55 [quot Motz v. Akron, 22 
Oh. A. 98, 101, 153 NE 868]. See also 
infra note 71 [ce]. 

69. Carlock v. Denver, etc., R. Co., 
55 Colo. 146, 133 P 11038, 1104. 

“Speculating on the doctrine of 
proximate and remote cause in sup- 
posed or hypothetical cases seems to 
have been a sort of intellectual recre- 
ation with text writers on the sub- 


ject.””’ Yoders v. Amwell Tp., 172 Pa. 

447, 459,33 AW LOR, 250 AmSR 150. 
70. See Minors Cents. "Com 'v. 

Siler, 133 Ill. A. 2, 7 (“attempts to 


define proximate cause appear in text 
and case to the very limit of a busy 
man’s time to read, and far beyond 
the limits of his time separately to 
discuss”); Calliari v. ‘Fisher, 190 
Mich. 56, 61, 155 NW 689 (‘‘much dis- 
cussion of the question appears in the 
authorities’); Saugerties Bank v. 
Delaware, etc., Co., 236 N. Y. 425, 430, 
141 NE 904 (“‘there has been pro- 
duced a great amount of legal litera- 
ture and numberless opinions on this 
subject of proximate cause which it 
is impossible and undesirable to at- 
tempt to review”); Kirby Lumber 
Coven wa Cunningham, Cexere Cive7 VA:) 
154 SW 288, 293 (“it would take a 
moderate size volume to contain the 
discussions upon the question of a 


correct definition of ‘proximate 
cause’ ’’). ; 
71. Stoll v. Laubengayer, 174 Mich. 


701, 704, 140 NW 532. See Texas, etc., 
R. Co. v. Coutourie, 135 Fed. 465, 473, 
68 CCA 177 [cit Spaulding v. Win- 
slow, 74 Me. 528, 534] (‘no general 
rule for determining when causes are 
proximate, and when remote, has yet 
been formulated’). But see Shippers’ 
Compress, etc., Co. v. Davidson, 35 
Mex.’ Civ. A. 558-560, 80-SW_ 1032 
(‘the enunciation of the general rule 
as to proximate cause is not so diffi- 
cult a matter as the application of 
the rule to the facts of the particu- 
jar case, and the seeming differences 
between decisions on the _ subject 
arise from that difficulty and not 
from the formulation of the rule’). 
‘Much learning has been displayed 
in attempting to accurately define the 
words ‘proximate cause.’ No gen- 
eral or authoritative definition has 


PROXIMATE CAUSE 
butran tunes 
tinct from the 


been evo!ved; the applicability of the 
accepted or announced definition in 
each case being determined by the 
peculiar facts or circumstances of 
the case.” Stoll v. Laubengayer, su- 
pra. 

[a]. Impracticable to prescribe 
“proximate cause’ by abstract defi- 
nition, applicable to all _ possible 
states of fact. Cleveland v. Bangor, 
87 Me. 259, 267, 82 A 892, 47 AmSR 
326. See Carlock v. Denver, ete., R. 
CO. LOO Colom 46.4 Om oll 3 a> 1103 
(“perhaps no definition could be giv- 
en which would serve as a test in all 
cases, aS from the several definitions, 
they appear to have been framed as 
applicable to the facts or peculiar 
circumstances of the case under con- 
sideration’); Place v. Grand Trunk 
R. Co., 80 Vt. 196, 206, 67 A 545 (no 
general definition will apply to all 
cases. he extent to which 
the first and proximate cause Shall be 
said to operate, so as to procure di- 
rect and immediate results, must de- 
pend upon the peculiar circumstances 
of each particular case’’). 

[b] “WUWnprofitable labor to enter 
into an examination of these cases 
(involving ‘proximate cause’). If 
we could deduce from them the best 
possible expression of the rule, it 
would remain after all to decide each 
case largely upon the special facts 
belonging to it, and often upon the 
very nicest discriminations.” Louisi- 
ana Mut. Ins. Co. v. Tweed, 7 Wall. 
(U. S.) 44, 52, 19 L. ed. 65 [quot Tex- 
as, ete., R. Co. v. Coutourie, 135 Fed. 
465, 472, 68° CCA 177;. Trapp v. Me=- 
Clellan, 68 App. Div. 362, 366, 74 NYS 
130]. See Moores v. Northern Pac. 
R. Co., 108 Minn. 100, 101, 121 NW 
392 [quot Childs v. Standard Oil Co., 
149 Minn. 166, 169, 182 NW 1000] 
(‘theorize aS we may on the subject 
of proximate cause, it is in its last 
analysis a question of good common 
sense, to be solved by a _ practical 
consideration of the evidence in each 
particular case’’). 

{c] Question of fact. —‘‘Proximate 
cause is always a question of fact, to 
be determined in each particular case 
by the application of free logic to the 
particular facts of that case, in the 
light of common observation, com- 
mon experience and common sense. 
In a true sense neither the presence 
nor the absence of proximate cause 
can ever appear as matter of law in 
any case. It is true the expression 
is frequently used by some writers 
and judges of high authority, but 
what we understand them to mean by 
it is, that where the postulated facts, 
as in a pleading, or the state of facts 
disclosed by the evidence given on a 
trial, is such as to make it apparent 
to the court that all impartial, intel- 
ligent and reasonable minds would 
agree to the presence or absence of 
proximate cause, upon that state of 
facts, then the court may assume its 
presence or absence, as the case may 
be, and render judgment accordingly, 
without submitting that question to 
the triers of fact. It is however al- 
ways a question of fact, and a judge 
or bench of judges in coming to a 
conclusion as to how it might appear 
to other minds, must always remem- 
ber that it is a question of fact that 
‘must be answered in accordance with 
common understanding.’ ”’ Illinois 
Gent, Ry Cor v. Siler, 133) DW. <A. 238: 
See Paul v. Atlantic Coast Line R. 
CounO Ne Cr 280, 087-Sh 66; (67, Waa 
1916B 1079 (the question of proxi- 
mate cause is for the jury, because 
the facts constitute a continuous suc- 
cession of events so linked together 
as to make a natural whole); Gulf, 
etc., /R. Co. v. Locker, (Tex. Civ. A.) 
264 SW 595, 601 (ordinarily the ques- 
tion of proximate cause is one for the 


and from proximate cause in logic.’* 
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in legal terminology the term is not confined to 
its literal meaning.‘? 


Its legal significance is dis- 
understanding of the layman,?* 
“Proximate 


determination of the jury). See also 
Motz v. Akron, 22 Oh. A. 98, 153 NE 
868, 869 supra note 68 [a]. But see 
Childs v. Standard Oil Co., 149 Minn. 
166, 170, 182 NW 1000; Wichita Falls, 
etc., R. Co. v. Cover, 65 Okl. 110, 164 P 
660 [quot Muskogee Electric Tract. 


COW, Ve uate VcUap Okc ge lis Graal ornare 
491, 497]; Rugart v. Keebler-Weyl 
Baking, €o.,, 277 Pa. 408, 414, 2200 0A 


198 (“It is true that in other juris- 
dictions the question of proximate 
cause is most frequently left to the 
jury. In this Commonwealth, how- 
ever, the question, within certain eee 
its, is regarded as one of law (i. 
legal cause), and where, as in this 
case, the relevant facts are not in 
doubt, the courts have not hesitated 
to assume the responsibility of decid- 
ing it’); Hellan v. Supply Laundry 
Co., 94 Wash. 683, 686, 163 P 9 (‘the 
question of proximate cause is a 
mixed question of law and fact. It is 
usually a question for the jury. It, 
is only where the facts are undis- 
puted and the inferences to be drawn 
from them are plain and incapable of 
reasonable doubt or difference of 
opinion that it may become a ques- 
tion of law for the court’’). 

72. Hyer v. South California Auto. 
Club Inter-Ins. Hxch., 77 Cal. A. 343, 
246 P 1055, 1056; Gulf, etc., R. Co. v. 
Howland, 90 Tex. 365, 370, 38 SW 756; 
Central Texas, ete., R. Co. v. Hoard, 
(Tex. Civ. A.) 49 SW 142, 143. See 
text and notes 81, 82. 

Chicago, etc., R.. Coy v. Coftec, 
. Civ. A.) 126 SW 638, 640. 

Thus “In ordinary language a 
proximate cause is the nearest cause; 
but in a legal sense an act of negli- 
gence may be deemed the proximate 
cause of an injury although it may 
not be the last cause in a connected 
succession of events which have led 
to a result.” Texas) ete; R. Co: yv. 
Bigham, 90 Tex. 223, 225, 38 SW 162 
[quot Chicago, etc., R. Co. v. Coffee, 
(Tex. Civ, A.) 126 SW 638, 640]. 

74. Merrill v. Los Angeles Gas, 
ete, Con 15S) Callee99 tle cao sos 
139 AmSR 134, 31 LRANS 559; Chef- 
fings v. Hines, 104 Or. 81, 206 P 726, 
729. See Gulf, etc., R. Co. v. Locker, 
(Tex. Civ. A.) 264 SW 595, 601 [quot 
Union Pac. R. Co. v. Hadley, 246 U.S. 
330; 3335.08 SOU ol Se 62 Eeeda 75Al 
(‘we must look at the situation asa 
practical unit rather than inquire in- 
to a purely logical priority’). 

[a]~ Thus, “in, law, ‘proximate 
cause’ refers to the person produc- 
ing it, as against ‘proximate cause’ in 
logic, which refers to the moving in- 


fluence itself.” Cheffings v. Hines, 
104 Or. 81, 90, 206 P 726. 
[b] In negligence, ‘‘when the law 


regards the proximate cause, it is 
always in reference to the person 
producing it. When the logician is 
considering the proximate cause, he 
has in contemplation the moving in- 
fluence itself, and not at all the per- 
son by whom the impetus was given. 
Thus, if an explosion should occur 
upon a vessel, forcing open its seams 
and admitting sea water which dam- 
aged goods, the law having regard, 
as has been said, to the person, would 
declare the explosion to have been 
the proximate cause, and the person 
causing it, if culpable, to be liable in 
damages for the goods injured by the 
water. But, to the logician the 
proximate cause, the causa causans, 
of the damage é would be sea 
water. The cause of the admission 
of the sea water would be the forc- 
ing apart of the ship’s seams, and the 
cause of forcing apart the _ ship’s 
seams would be the explosion. So 
that, to [the logician], the 
explosion would be the cause third 
removed, and it, with the second 
cause, would be causa causae cau- 
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cause” has been defined as that which, 
ural and continuous sequence, unbroken by any 


santis. The legal concept of the 
proximate cause is quite distinct. It 
is based on the principle that conse- 
quences which follow from the origi- 
nal wrong in unbroken sequence, 
without an intervening sufficient in- 
dependent cause, are natural and 
proximate and for these the original 
wrongdoer is responsible.” Merrill 
v. Los Angeles Gas, etc., Co., 158 Cal. 
499, 508, 111 P 534, 1389 AmSR 134, 31 
LRANS 559) [eit Wells’ Pollock Torts 


p 36]. 

75. 1 Shearman & R. Negl. § 26 
[quot Bosqui v. Sutro R. Co., 131 Cal. 
390, 897, 68 P 682, 684; Liming v. 
Illinois Cent. R. Co., 81 Iowa 246, 
251, 47 NW 66; Setter v. Maysville, 
114 Ky. 60, 71, 69 SW 1074, 24 KyL 


828; Kane v. Missouri Pac. R. Co., 
251 Mo. 13, 157 SW 644, 648; Dickson 
v. Omaha, ete., R. Co., 124 Mo. 140, 


149, 27 SW 476, 46 AmSR 429, 25 LRA 


320: Donnelly v. H.C. & A. th Piercy 
Contracting Co., 222 N. Y. 210, 118 
NE 605, 606; Laidlaw v. Sage, 158 


N. Y. 73, 99, 52 NE 679, 44 LRA 216; 
Schell v. German Flats, 54 Misc. 445, 
L104 NYS.-116, 120; Butcher v.. West 
Virginia, etc., R. Co., BHEUAIVAS Aigo tse 
1915116 SE 457, 18 LRA Loui Bouvier 
1D: [quot People’s State Bank v. 
Kismet Equity Exch. Assoc., (Kan.) 
281 P 899; Davis v. Atlas Assur. Co., 
112 Oh. St. 543, 147 NE 913, 915; 
Chesapeake, etc., R. Co. v. Swartz, 115 


Va. 723, 80 SE 568, 574; Averill v. 
Hart, 101 W. Va. 411, 423, 132 SE 
870]; Washington Milis v. Coxt Lio 


Fed. 634, 639, 85 CCA 154 [quot Moore 
Carriers c 12 § 2 p 377]; Douglas v. 
Burden, 24 Ariz. 95, 206 P 1085, 1087; 
' Kelsey v. Rebuzzini, 87 Conn. 556, 89 
PNG Cea ly RG LRANS 103; Philla- 
baum v. Lake Erie, etc., R. Co., 232 Il). 
Awi120, 125; Kennedy V. Independent 
Quarry, etc., Coss 6 Mo. 78250090, 
291 SW 475, (“the definition . . 

several times cited with approval by 
this, “court; Jaquith v. Plumb, 
(Mo.) 254 SW 89, 91; Hudson v. Wa- 
bash Western R. Co., 101 Mo. 13, 35, 
14 SW 15, 20; Stokes v. Springfield 
Wagon Co., (Mo. A.) 289 SW 987, 991; 
Wengert v. Lyons, 221 Mo. A. 362, 
273 SW 1438; Glick v. Kansas City, 
CLG It neO;; 57 Mo. A. 97, 104; Sauger- 
ties Bank Vv. Delaware, etc., Co., 236 
N. Y. 425, 141 NE 904, 905; MeVay v. 
Brooklyn, etc., R. Co., 113 App. Div. 
724, 726, 99 NYS 266; Dis. op. in Pur- 
cell v. Lauer, 14 App. Div. 33, 40, 43 


NYS 988; Reliable Steam Laundry v. 
Schuster, (Tex. Civ. A.) 159 SW 447, 
450; ADtna L. Ins. Co. v. Industrial 


Commn., 64 Utah 415, 420, 231 P 442; 
Forwood.v. Toronto, 22 Ont. 351, 359. 

[a] Similar definitions.—(1) “A 
natural, continuous, sequence 
tinuous succession of events without 
an intermediate cause, so linked that 
they become a natural whole, un- 
broken by any new cause, or undis- 
turbed by an independent cause.” 
Lorang v. Alaska SS. Co., 2 B. (2d) 
300, 304. . (2) ‘‘That which in a nat- 
ural and continuous sequence pro- 
duces the event.’ Hogan v. Bragg, 
41 N. D. 203, 207, 170 NW 3824. (38) 
“That which, in a natural and con- 
tinuous sequence, unbroken by any 
new, independent cause, produces 
that event, and without which that 
event would not have occurred.” 1 
Shearman & R. Negl. § 26 [quot Wil- 
son v. Louisville, etc., R. Co., 146 Ala. 
285, 289, 40 S 941, 8 LRANS 987; Dun- 
bar. v.» Davis; 382, Ga, A..192) 122. SH 
895; Indianapolis v. Slider, 48 Ind. 
A. 88, 95:NE 334, 335; Georgetown 
Tel. Co. v. McCullough, 118 Ky. 182, 
187, 80 SW 782, 26 KyL 72, 11 AmSR 
294; Lawrence v. Heidbreder Ice Co., 
119 Mo. A. 316, 98 SW 897, 899; Roe- 
decker v. Metropolitan St. R. Co., 87 
App. Div. 227, 231, 84 NYS 300; Brady 
v. Waccamaw Lumber Co., 175 N. C. 
704, 95 SE 483, 484; Dunn v. Atlantic 
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in a nat- 


Coast Line R. Co., 174 N.'C. 254, 93 
SE 784; Paul v. Atlantic Coast Line 
REA Con yy LTOONS (Owes 0. vot SEM OG, Jods 
LRA1916B 1079; Harton v. Forest 
City Tel. Co., 141 N.C, 455, 54 SE 299, 
301; Frankel v. Norris, 552 Pa. 14, 
97 A 104, 106, LRAI9ITE 272; San 
Antonio, ete., R. Co. v. Trigo, (Tex. 
Civ: Ai) 101.SW> 254, 256; "San An- 
tonio, etc., R. Co. v. Stevens, 37 Tex, 
Civ, VALNS0,, S800 28D. coils Alice, etc., 
Keli Cov ve Billingsley, 33 Tex. Civ. A. 
452, 455, 77 SW 355 Wehner v. 
Lagerfelt, 27 Tex. Civ. Ns 520, 523, 66 
SW 221; Hellan v. Supply Laundry 
Co., 94 Wash. 683, 168 P 9, 10 (“‘the 
most usual definition’)]; Pilmer v. 
Boise Tract. Co., 14 Ida.327, 341, 94 
P 432, 125 AmSR 161, 15 LRANS 254; 
Wiabasht ak. Co, vi-Colker,. 31) silly A: 
660 [quot Milostan v. Chicago, 148 
Ill. A. 540, 542]; Inge v. Seaboard Air 
Line R. Co., 192 N. C.. 522, 185 SH 
522, b25;: Hinnant y. Tidewater Pow- 
er Co., 187 N. C. 288, 295, 121 SE 540 
[quot Gibbs v. Western Union Tel. 
Co., 196 N. C. 516, 146 SE 209, 212, 
59 "ALR 1284]; Great West Mill, etc., 
Co. v. Hess, (Tex. Civ. A.) 281 SW 
234, 238; Kirby Lumber Co. v. Cun- 
ningham, (Tex. Civ. A.) 154 SW 288, 
293 (“technically correct, and 
many times approved”): Thompson, 
etc., Lumber Co. v. Thomas, (Tex. 
Civ. A.) 147 SW 296, 303 (“‘frequent- 
ly approved’); Missouri, etc., R. Co. 
v. Turner, (Tex. Civ. As) 138 Sw 1126, 
1127 (‘‘we do not think the definition 
is an illuminating one, but ae not a 
correct’); El Paso, ete., RCO 
Smith, 50 Tex. Civ. A. 10, 108 SW 983, 
992; Missouri, ete. OR: Co. v. Lyons, 
(Tex. Civ. A.) 53 Sw 96 [quot Lan- 
caster v. Hall, (Tex. Civ. A.) 277 SW 
776, 777] (“the stock definition’’). 
(4) “That which in a natural and 
continued sequence produces the re- 
sult and without which it would not 
have happened.’’ Hocking Valley R. 
Co. v..Helber, 91 Oh. St. 231, 241, 110 
NE 481 [quot Haas v. Kundtz, 94 Oh. 
Stin-238, 245,77 113. NB), 8265 “seal aw. 
Horwitz, 32 Oh. A. 1, 4, 167 NE 406]. 
CS) ST hart, which, in a nat- 
ural sequence, unbroken by any new 
and intervening cause, produces that 
event, and without which that event 
would not have occurred.’ Smith v. 
Connecticut, R. ete., Co., 80 Conn. 268, 
67 A 888, 889, 17 LRANS 707 [quot 
Gonier v. Chase Cos., 97 Conn. 46, 50, 
DASA VG Tien lO ATURA Ser Swayne a 
Connecticut Co., 86 Conn. 439, 85 A 
634, 636; Miner v. McNamara, 81 
Conn. 690, 72 A 138, 140, 21 LRANS 
477]. See Nehring v. Connecticut Co., 
86 Conn. 109, 118, 84 A 301, 45 LRA 
NS 896 (“but admirable as this defi- 
nition is as an abstract statement, it 
leaves the door of uncertainty open 
when an attempt is made to make ap- 
plication of it to certain concrete 
situations”). (6) Other similar defi- 
nitions see Richmond Coal Co. v. 
Commercial Union Assur, Co., Ltd., 
159 Fed. 985, 987 [rev 169 Fed. 746, 
95 CCA 178, 17 AnnCas 1092]; Gila 
Valley, etc., R. Co... v. Lyon, g Ariz. 
218, 80 P 3387, 340; Seaboard Air Line 
R. Co. v. Mullin, 70 Fla. 450, 70 S 467, 
470, LRAI916D 982, AnnCas1918A 
576; Ship v. Fridenberg, 132 App. 
Dive’ 782, LU ONYS 599, s601) faquot 
Laidlaw v. Sage, 158 N. Y. 73, 52 NE 
679, 44 LRA 216]; Craver v. Franklin 
Cotton Mills, Ine., 196 N. C. 330, 145 
SE 570, 571 (“the familiar defini- 
tion’) s) huskiv Puch. (ORE soe 
855, 856; Nirdlinger v. American 
Dist-7 Tél: Co, 245" Pavw453) 591) Av 883, 
885, AnnCasl1915D 1184; Fort Worth, 
etc., R. Co. v. Amason, (Tex. Commn. 
A.) 276 SW 162, 166; Athens Plectric 
Light, ete., Co. v. Tanner, (Tex. Civ. 
A.) 225 SW 421, 423. 

{b] Thus (1) the ‘proximate 
cause’ must be an efficient act of cau- 
sation, separated from its effect by 


new cause, produces an event, and without which 
the event would 


the efficient 


no other act of causation. Kelsey v. 
Rebuzzini, 87 Conn. 556, 89 A 170, 171, 
52 LRANS 103; Nehring Vv. Connecti- 
cut Co., 86 Conn. 109, 84 A 301, 305, 
45 LRANS 896; Smith Vv. Connecticut, 
R. ete., Co., 80 Conn: 268, 67 A 888, 
889, 17 LRANS 707. (2) There must 
be an unbroken causal connection. 
Kelson v. Public Serv. R. Co., 94 N. 
Vapi alg Oiaoy LOL As OT OF 

{e] Proximity of time and space 
(1) is no part of the definition. 1 
Shearman & R. Negl. § 26 [quot Dun- 
bar v. Davis, 32 Ga. A. 192, 122 SH 
895: Georgetown Tei. Co. v. McCul- 
lough, 118 Ky. 182, 80 SW 782, 783, 26 
KyL 72, 11 AmSR 294; Dickson v. 
Omaha, etc., R. Co., 124 Mo. 140, 149, 
27 SW 476, 46 AmSR 429, 25 LRA 320; 
Brady v. Waccamaw Lumber Co., 175 
N. C. 704, 95 SE 483, 484; Dunn v. At- 
lantic Coast. Line BR. .Co.,.174_N.€: 
254, 93 SE 784; Paul v. Atlantic Coast 
Line R. Co., 170 N. C. 230, 87 SE 66, 
67, LRA1916B 1079; Harton v. For- 
est=City -Tel,-Co.,. 141 N- C1455, 54-85 
299, 301; San Antonio, etc., R. Co. v. 

(Tex. Civ. A.) 101 SW 254, 
Hyer v. South California Auto. 
Club Inter-Ins. Exch., 77 Cal. A. 343, 
246 P 1055, 1056; Hudson vy. Wabash 
Western R. Co., 101 Mo. 13, 35, 14 SW 
15; Glick v. Kansas City, etc., R. Co., 
57 Mo. A. 97, 104; Lubbock v. Bag- 
well, (Tex. Civ. A.) 206 SW 3871, 373. 
(2) It is, of no importance, except as 
it may afford evidence for or against 
proximity of causation. 1 Shearman 
& R. Negl. § 26 [quot Dunbar v. 
Davis, 32 Ga, A. 192, 122 SH 895; 
Georgetown Tel. Co. v. McCullough, 
118 Ky. 182, 80 SW 782, 783, 26 KyL 
72, 11 AmSR 294; Dickson v. Omaha, 
ete., R. Co., 124 Mo. 140, 149, 27 SwW 
476, 46 AmSR 429, 25 LRA 320]; 
Hyer v. South California Auto. Club 
Inter-Ins, Exch., 77 Cal. A. 348, 246 P 
1055, 1056; Hudson v. Wabash West- 
ern R. Co.,;.101 Mo. 13, 35, 14 SW 15% 
Glick v. Kansas City, ete., R. Co., 57 
Mo. A. 97, 104; Lubbock Vy. Bagwell, 
(Tex. \Civ., A.) 9206 SW 371.) 373: 

[d] Test of proximate cause is 
whether the facts constitute a con- 
tinuous succession of events. so 
linked together that they become a 
natural whole, or whether the chain 
of events is so broken that they be- 
come independent, and the final re- 


not have occurred ; Soe 


sult cannot be said to be the natural — 


and probable consequence of the pri- 


mary cause. Stemmler vy... Pitts- 
burgh, 287 Pa. 365, 185 A 100, 101, 49 
ALR 1227; Boggs v. Jewell Tea Co., 


266 Pa. 428, 432, 109 A 666; 
Lehigh Valley ia Co, 
A 214, 215; Quinlan Vv. Philadelphia, 
205, Pa. 309, 3138, 54 A 1026 [quot in 
part Saucier’s Case, 122 Me. 325, 119 
A 860, 862]; Thomas v. New Jersey 
idles RaiGosy 7 hL94s Pas, blithe biibtecd 5h aeAG 

[e] Efficient intervening cause is 
a new proximate cause which breaks 
the connection with the original 
cause and becomes itself solely re- 
sponsible for the result in question. 
It must be an independent cause, en- 
tirely superseding the original action 
and rendering its effect in the causa- 
tion remote. Harton v. Forest City 
Tel. Co., 141 N. C. 455, 54 SE 299, 301 
[quot Barrows Neg].]. 

[f{] Sequence is not broken by rea- 
son of contributory or concurring 
causes. Schell-v, German Flats, 54 
Misc. 445, 104 NYS 116, 120. See in- 
fra text and notes 12- 14, 

_[g] In negligence cases this defi- 
nition is sometimes modified. See 
Negligence $§ 477, 499. 

{h] ‘‘Condition” distinguishea.— 
“Condition is not a cause.’ Marble 
vy. Worcester, 4 Gray (Mass.) 395, 
399; Livie v. ‘Janson, 12 Hast 648, 104 
Reprint 253. Where there was an un- 
necessary delay in a voyage, and a 
ship encountered a storm which it 
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Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


eause;*® the cause that sets another or other causes 
the one that necessarily sets the 
other cause or causes in operation;?® the efficient 
cause—the one that necessarily sets the other causes 
in operation™® (the causes that are merely incidental 
or instruments of a superior or controlling agency are 


in operation ;*7 


would not have encountered but for 
the delay, held that the delay was not 
the proximate cause of the damage 
resulting from the storm. Daniels v. 
Ballantine, 23 Oh. St. 532, 183 AmR 
264. Doubtless Mary spoke the truth 
when she said to Jesus: ‘If Thou had 
been here my brother would not have 
died,’ still, it was sickness, and not 
the absence of Jesus, that caused the 
death of Lazarus.” ‘Houston R. Co. 
v. Maxwell, 61 Tex. Civ. A. 80, 85, 128 
Sw 160. 

76. -Anderson Ju.-uD. quote Dexas,; 
etc., R. Co. v. Coutourie, 135 Fed. 465, 
473, 68 CCA 177; Blythe v. Denver, 
CltChann CO.) Lo) COLO. Susueos Owe 2D 
702, 22 AmSR 403, 11 LRA 615; Guil- 
ford v. Foster, 131 Okl. 148, 268 P 
299, 302]; Attna Ins. Co. v. Boon, 95 
Wes. LL) 1304-249 Led. 2895 [quot 
Prohaska v. St. Paul F. & M. Ins. Co., 
270 Fed. 91, 92; Cleveland, etc., R. Co. 
v. Powers, 173 Ind. 105, 88 NE 1073, 
1077, 89 NE 485; Danville R., etc., 
Co. v. Hodnett, 101 Va. 361, 370, 43 
SE 606]; Wawthorne v. Siegel, 88 
Cal. 159, 165, 25 P1114, 22 AmSR 291; 
Eberhart v. Seaboard Air-Line R. Co., 
34 Ga. A. 49, 129 SE 2, 4; Republic 
Iron, etc.; \Co.. v...Luulu, 43) ind. A., 271; 


92 NE 993, 995; Kelson v. Public 
Serve: Co. 94 Nid 7 E., 62%) 529110 
A 919; Batton v. Public Serv. Corp., 


Toe Ne Je Li (8bT, nO oe Arc 64a 65 13% 
AmSR 822, 16 LRANS 703; Wheeler 
v. Norton, 92 App. Div. 368, 373, 86 
NYS 1095; Trapp v. McClellan, 68 
App... Divx (362, 3267,—74 NYS 6130; 
Turner v. Nassau Electrie R. Co., 41 
App. Div. 213, 217, 58 NYS 490; Wil- 
son v. Shear, (Tex. Civ. A.) 3 SW 
(2d) 849, 854; Gulf cretcins Rav Cony. 
Locker, (Tex. Civ. AD. 264 SW 595, 
601; tna L. Ins. Co. v. Industrial 
Commn., 64 Utah 415, 420, 231 P 442; 
Larson Vv. Calder’s Park Co., 54 Utah 
325, 180 P 599, 604, 4 ALR 731. See 
Godwin vy. Atlantic ‘Coast Line R. Co., 
120 Ga. 747, 48 SE 139, 141; Lawrence 
v. Heidbreder Ice Co., 119 Mo. A. 316, 
328, 93 SW 897 (‘the phrase ‘proxi- 
mate cause’ is the name of a legal 
doctrine used to fix liability for dam- 
ages, and in meaning is akin to, if 
not identical with, what is called in 
logic the efficient cause’): Cheffings 
v. Hines, 104 Or. 81, 90, 206 P 726 (“in 
discussing legal causation, the phrase 
‘proximate cause’ does not necessari- 
ly mean that which is nearest, but 
refers rather to the efficient cause, 
and in this sense is sometimes re- 
ferred to as the immediate and di- 
rect cause, as opposed to remote’’). 

[a] “Efficient, procuring cause” 
often used interchangeably. Munger 
v. Hancock, (Tex. Civ. A.) 271 SW 
228, 231 (action by broker). 

[b] “Thereby caused’ equivalent. 
—Fetter Co. v. Coggeshall, 208 Ky. 
721, 271 SwW 1074, 1075. 

77. Anderson nD: [quot Blythe v. 
Denver, etc., R. Co., 15 Colo. 333, 336, 
25 P7102, 22 AmSR’ 403, 11 LRA 6255 
Guilford v. Foster, 131 OKI. 148, 268 Pp 
299, 302]; Lorang v. Alaska Ss. Cos 
2 ¥F. (2d) 300, 304; Adtna L. Ins. Co. v. 
Industrial Commn., 64 Utah 415, 420, 
231 P 442. 

[a] Similar definition. — That 
“which sets the other causes in mo- 
tion.’ Muller v. Globe, etc., F. Ins. 
Co., 246 Fed. 759, 762, 159 CCA 61. 

78. “tna Ins: €o.7v.. Boon, 95) U: 
Sa hi 130, 24ilumed.395  Lduet  Pro- 
haska v. St. Paul F. & M. Ins. Co., 270 
Fed. 91, 92; Cleveland, etc., R. Co. v. 
Powers, 173 Ind. LOS; 88 NE 1073, 1077, 
89 NE 485; Danville FL eLCs, Co. Vv. 
FHodnett, 101 Va. 361, 370, 43 SE 606]; 
Texas, éte., Te COL We Coutourie, 135 
Fed. 465, 473, 68 CCA 177; Hawthorne 
Vv. Siegel, 88 Cal, 159, 165, 25 P14, 


| peake, etc., 


PROXIMATE CAUSE 


lation.®? 


22 AmSR _291; Eberhart v. Seaboard 
Air-Line R. Co., 34 Ga. A. 49, 129 SE 
2, 4; Kelson v. Public Serv. R. Co., 
94 N. J. L. 527, 529, 110 A 919; Batton 
v. Public Serv. Corp., 75 N. J. Us. S57, 
69 A 164, 165, 127 AmSR 822, 16 LRA 
NS 703; Wheeler v. Norton, 92 App. 
Div. 368, 373, 86 NYS 1095; Trapp v. 
McClellan, 68 App. Div. 362, 367, 74 
NYS 130; Turner v. Nassau Electric 
R.ivCos 41) App. Div. 213) 217; 58 NYS 
490; Gulf, etc., R. Co. v. Locker, (Tex. 
Civ. A.) 264 SW 595, 601; Astna L. Ins. 
Co. v. Industrial Commn., 64 Utah 415, 
420, 231 P 442; Larson y. Calder’s 
Park Co., 54 Utah 325, 180 P 599, 604, 4 
ALR 731. See Laidlaw v. Sage, 158 N. 
Y. 73, 99, 52 NE 679, 44 LRA 316 [quot 
Vaccarini v. New York, 54 Mise. 600, 
605, 104 NYS 928] (“a proximate cause 
is one in which is involved the idea 
of necessity P . The proximate 
cause being given, ‘the effect must fol- 
low’’). But see Lawrence v. Heid- 
breder Co., 119 Mo. A. 316, 328, 93 SW 
897 [quot Waggoner v. Bernie Bank, 
220 Mo. A. 165, 168, 281 SW 130] (‘to 
constitute one act the proximate cause 
of another, it is not essential, accord- 
ing to the great weight of authority, 
that the supposed effect should have 
resulted of necessity from the act— 
in other words have been inevitable’). 

79. AOtna Ins. Co. v. Boon, 95 U.S. 
117, 182, 24 L. ed. 895 [quot San Fran- 
eisco; ete; "Co, ev. Carlson, 161) hed: 
851, 853, 89 CCA 45; Demolli v. U. S., 
144 Fed. 363, 366, 75 CCA 365, 6 LRANS 
424, 7 AnnCas 131; The Germanic, 124 
Fed. 15) 9:59 CCA 521; Smith v. Los 
Angeles, ete., R. Co., 98 Cal. 210, 33 P 
53, 54; Savannah Plectric Co. vy. Wheel- 
er, 128 Ga. 550, 58 SH 38, 43, 10 LRA 
NS 1176; Dunbar v. Davis, 32 Ga. A. 
192, 122 SE 895; Indianapolis St. R. 
Co. v. Schmidt, 163 Ind. 360, 71 NE 
201, 202; Frisbie v. Fidelity Casualty 
Co., 183 Mo. A. 30, 112 SW 1024, 1025; 
Norman v. Charlotte Electric R. Co., 
167 N. C. 538, 83 SE 835, 841, AnnCas 
1916E 508; Harton v. Forest City Tel. 
Col, A4T Ne Cx -455, 54 SH 2993" 302); 
Owen v. Cook, 9 N. D. 134, 139, 81 NW 
285, 47 LRA 646; Cushing Gasoline 
Co. v. Hutchins, 93 Okl. 13, 219 P 408, 
412; Edgar v. Rio Grande Western R. 
, se Utah 330, 340, 90 P 745, 125 
11 LRANS 738; Chesa- 
R. Co. v. Swartz, 115 Va. 
723, 80 SE 568, 574]; McGill v. Michi- 
gan Steamship Co., 144 Fed. 788, 792, 
75 CCA 518; Sarber v. Indianapolis, 
72 Ind. A. 594, 126 NE 330, 334; Nel- 
son Creek Coal Co. v. Bransford, 189 
Ky. 741, 225 SW 1070, 1071; Dis. op. 
in Kremer v. New York Edison Co., 102 
App. Div. 433, 441, 92 NYS 883. See 
Cincinnati, etc., R. Co. v. Acrea, 42 
Ind. A. 127, 82 NE 1009, 1011 (“proxi- 
mate cause has been defined to 
be the efficient cause to one that neces- 
sarily sets the other causes in opera- 
tion’) 

g0. Actna Ins. Co. v. Boon, 95 U. S. 
117, 132, 24 L. ed. 395 [quot San Fran- 
cisco, etc., SS. Co. v. Carlson, 161 Fed. 
854, 853, 89 CCA 45; Demolli v. U. S., 
144 Fed. 363, 366, 75 CCA 365,.6 LRA 
NS 424, 7 AnnCas 121; The Germanic, 
124 Fed. Osh Oo, CCA 521; Smith _'v. 
Los Angeles, eter Ku CO,, 98 Cal. 24.05 

8 P 53, 54; Savannah Electric Co. v. 
sFrseler, 128 Ga. 550, 58 SH 38, 48, 10 
LRANS 1176; Dunbar v. Davis, 32 Ga. 
A, 192, 122 SE 895; Indianapolis St. 
R. Co. v. Schmidt, 163 Ind. 360, 71 NE 
201, 202; Frisbie v. Fidelity Casualty 
Co., 133 Mo. A. 30, 112 SW 1024, 1025; 
Norman v. Charlotte Blectric R. Co., 
167 N. C. 533, 83 SE 835, 841, AnnCas 
1916E 508; Harton v. Forest City Tel. 
Co., 141 N.C. 455, 54. SH 299, 302; 
Owen v. Cook, 9 N. D. H34, 139; 81 NW 
285, 47 LRA 646; Cushing Gasoline 
Co. v. Hutchins, 93 Okl. 13, 219 P 408, 
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not the proximate causes and the responsible ones,®® 
although they may be nearer in time to the result) ;84 
that which stands next in causation to the effect— 
not necessarily in time or space, but in causal re- 
The term has also been defined as the ac- 
tive and efficient cause that sets in motion a train of 


412; Edgar v. Rio Grande Western 
Ros Co., 32 Utah 330, 340, 90 P 745, 125 
AmSR SOemie LRANS 738; Chesa- 
peake, ete., Ri: Cove Swartz, PLR Wide 
723, 80 SE 568, 574]; McGill v. Michi- 
gan SS. Co., 144 Fed. Uitetsrpe Aes LORCVAN 
LS DiS. op. in Kremer v. New York 
Bdison Co., 102 App. Div. 433, 441, 92 
NYS 883 

el Initial act.—‘“Events of causa- 
tive influence may intervene between 
the initial act and the final result, 
without the displacing of the initial 
act from the position of proximate 
cause, if the intermediate events 
themselves were natural sequences of 
the initial act.” Lawrence v. Heid- 
breder Co., 119 Mo. A. 316, 328, 93 SW 
897 [quot Waggoner v. Bernie Bank, 
220 Mo. A. 165, 168, 281 SW 130]. 

81. Adtna Ins. Co. v. Boon, 95'U. S. 
117, 132, 24 L. ed. 395 [San Francisco, 
etc., Co. v. Carlson, 161 Fed. 851, 853, 
89 CCA 45; Demolli v. U. Ss 144 Fed. 
363, 366, 75 CCA 365, 6 LRANS 424, 7 
AnnCas’ 121; The Germanic, 124 Fed. 
WoO oo) \CCAL 6215 ES thio vaso sue sua 
eeles, ete. KR. (Co, 98 Cally 210 eos ens. 
54; Savannah Plectrie Co. v. Wheeler, 
128 Ga. 550, 58 SE 38, 43, 10 LRANS 
1176; Dunbar v. Davis, 32 Ga; A: 192) 
122 SE 895; Indianapolis St. R. Co. v. 
Schmidt, 163 Ind. 360, 71 NE 201, 202; 
Frisbie v. Fidelity Casualty Co., 133 
Mo. A. 30,.112 SW 1024, 1025; Nor- 
man v. Charlotte Electric R. Co., 167 
NI Cl45383,2-83. (SH e830, Soi rAnneacm 
1916 508; Harton v. Forest City Tel. 
Co. L441 UN. Ciw 4555 84>, SHn e299 O02 
Owen v. Cook, 9 N. D. 134, 139, 81 NW 
285, 47 LRA 646; Cushing Gasoline 
Co. v. Hutchins, 93 Okl; 13, 219 P 408; 
412; Chesapeake, etc., R. Co. v. Swartz, 
115 Va. 728, 80 SE 568, 574]; McGill v. 
Michigan SS. Co., 144 Fed. 788, 792, 
75 CCA 518; Dis. op. in Kremer v. New 
York Edison Co., 102 App. Div. 433, 
441, 92 NYS 888. See Martin v. P. 
H. Hanes Knitting Co., 189 N. C. 644, 
646, 127 SE 688 (“proximate cause is 
the efficient cause, not necessarily that 
which is nearest in time or space’’). 

82. Bouvier L. D. [quot Davis v. 
Atlas Assur. Co., 112 Oh. St. 543, 147 
NE 9138, 915]; Carlock v. Denver, etc., 
R. Cot, 55 Coloy 146, 133) Piss i04s 
Pullman Palace Car Co. v. Laack, 143 
Ill. 242, 262, 32 NE 285, 18 LRA 215; 
McRae v. Hill, 126 Ill. A. 349, 353; 
Cundiff v. Owensboro, 193 Ky. 168, 235 
SW 15, 16; South Covingten,. etc, R. 
Co. We eMiller;, iG iekcy. 101,09 Tans wv 
403, 404; Deetz v. Cobbs, ete., Co., 120 
Or. 600, 253 P 542, 544; Gulf, ete, R. 
Co. v. Locker, (Tex. Civ. A.) 264 SW 
595, 601; Adtna L. Ins. Co. v. Industri- 
al Commn., 64 Utah 415, 420, 231 P 442; 
Chesapeake, etc., R. Co. v. Swartz, 115 
Va. 723, 80 SE 568, 574. See Atchison, 
ete., R. Co. v. Stanford, 12 Kan. 354, 
377, 15 AmR 362 [quot dis. op. in Chi- 
cago, R.I1., etc., R. Co. v. Miles, 92 Ark. 
Dopo, 123 SW MiSs oe SW 1043] 
(“in law, proximate and remote causes 
and effects do not have reference to 
time, nor distance, nor merely to a suc- 
cession of events, or to a succession of 
causes and effects’); Grigsby v. Brat- 
ton, 128 Tenn. 597, 603, 168 SW 804 
(“what is meant by ‘proximate cause’ 
is not necessarily that which is next 
or last in time or place. . Close- 
ness in causal relation, rather, is ee 
meaning”); Hl Paso, ete, R. 
Smith, 50 Tex. Civ. A. 10, 20, 108 sw 
988 [quot Russell v. German F. Ins. 
Co., 100 Minn. 528, 534, 111 NW 400, 10 
LRANS 326] (“whatever may have 
been the original meaning of the max- 
im causa proxima et non remota spec- 
tatur, it has been clearly settled by 
a long line of decisions that what is 
meant by proximate cause is not that 
which is last in time or place’). But 
see Brogan v. Union Tract. Co., 76 W. 
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events which brings about a result without the in- 
tervention of any force started and working actively 
from a new and independent souree;** that which 
originates and sets in motion the dominating agency 


that necessarily proceeds through 
mere instruments or vehicles in a 
causation to a result;*+ that cause 


Va. 698, 705, 86 SE 753 (‘the words 
‘proximate cause,’ we think, have a 
well-defined meaning, as being the 
nearest or closest in place or time’’). 

“The proximate cause is not always 
nor generally the act or omission 
nearest. in time or place to the effect 
it produces. In the sequence of events 
there are often many remote or in- 
cidental causes nearer in point of time 
and place to the effect than the moving 
cause, and yet subordinate to and 
often themselves influenced if not pro- 
duced by it.” Union Pacific R. Co. v. 
Callaghan, 56 Fed. 988, 991, 6 CCA 205. 
To same effect Richmond Coal Co. v. 
Commercial Union Assur. Co., Ltd., 
159 Fed. 985, 987 [rev 169 Fed. 746, 95 
CCA 178, 17 AnnCas 1092] 

[a] Similar definitions.—Waters v. 
Merchants Louisville Ins. Co., 11 Pet. 
GS.) 2 lowe mianed. 691, GON rave — 
ers’: Ins. Co. v. Murray, 16 Colo. 296, 
303, 26 P 774, 25 AmSR 267; Seaboard 
Air Line R. Co. v. Mullin, 70 Fla. 450, 
70 S 467, 470, LRA1916D 982, AnnCas 
1918A 576; Dunbar v. Davis, 32 Ga. A. 
192, 122 SE 895; Terre Haute, etc., 
Tract. Co. v. Hunter, 62 Ind. A. 399, 111 
NE 344, 348; Fishburn v. Burlington, 
etc., R. 'Co., 127 Iowa 483, 103 NW 481, 
487; Watters v. Waterloo, 126 Iowa 
199, 101 NW 871, 873; Georgetown Tel. 
Cony: McCullough, 118 Ky. 182, 80 SW 
MS2; Loos 20) Koy G2, AmSR 294; 
Lynn Gas, etc., Co. v. Meriden F. Ins. 
Co., 158 Mass. 570, 33 NE 690, 20 LRA 
297, 303, 35 AmSR 540; Hudson v. 
Wabash Western R. Co., 101 Mo. 13, 
35, 14 SW 15; Glick v. Kansas City, 
ele, pn CO. om Wo. CA. N97, 104s) JMic= 
Closkey y. Butte, 78 Mont. 180, 253 P 
267, 269; Powers v. Standard Oil Co., 
98 °N. J. L. 730, 732, 119 A 273; Mar- 
shall v. Suburban Dairy Co., 96 N. J. 
L. 81, 114 A 750, 751; Delaware, etc., 
CO, Wala lO, COON IN: di du. zoo 
AmR 214; Trapp v. McClellan, 68 App. 
Dine POO ee Ols ) ee NMS. oO WV est 
Constr. Co. v. Atlantic Coast Line R. 
Co, U4 N.C 17.9, 113°SE 672:) Davis 
Ve Atlas. AssumCo., 112 Oh. St. (643, 
147° NE 913, 1915; Carter. v. iAtiantiec 
Coast Line: R. Co., 109 S. Ca 119.. 122; 
95 SE 357; Letner v. State, 156 Tenn. 
68, 299 SW 1049, 1052, 55 ALR 7d Bs 


Athens Electric Light, etc., Co 
Tanner, (Tex. Civ. A.) 225 Sw 421, 
423- Texas, etc., R. Co, v. Murray, 63 


IDES, MORN RN 340, 132 SW 496, 497; 
Houston R. Co. v. Maxwell, 61 Tex. 
Civ. A. 80, 128 SW 160, 163; Shippers 


Compress, ete., Co. v. Davidson, 35 
Tex. Civ. A. 558, 80 SW 1032; Appa- 
laehian Power Co. v. Wilson, 142 Va. 
468, 129 SE 277, 280; Chesapeake, etc., 
R, Co. v. Swartz, 115 Va. 723, 80 SH 


568, 574; Butcher v. West Virginia, 
SO Jah OO BUC Nis NE AU, Cab UG) Wye) 
457, 18 LRA 519; Cunningham yv. 


Lyness, 22 Wis. 245. 

[b] “Last cause.”—‘‘Proximate 
cause is not necessarily the last cause 
that produces a result, though it may 
be, but is that which produces or ac- 
tively aids in producing the same; or 
stated in other words, that which con- 
curs with the last cause to produce the 
result, and which might reasonably 
have been contemplated under the at- 
tending circumstances.” Missouri, 
Cte rn COg ve YON, Chex.) itis WV, 
525, 527. See Inge v. Seaboard Air 
Line R. Con Lo 2 Ne Ca bi2i2, 29 eeo ons by 
522 (proximate cause is ‘‘the last link 
in the chain of causation’’). 

[c] “Only when causes are inde- 
pendent is the nearest in time looked 
to.” Muller v. Globe, ete., FE. Ins. Co., 
246 sheds 759, 762" 159"CCAT6I: ' 

{d] “The cause of a proximate 
cause.”—(1) “The whole doctrine of 


PROXIMATE CAUSE 


other causes as 
natural line of 
which naturally 


causation, considered in itself, meta- 
physically, is of profound difficulty, 
even if it may not be said of mystery? 
The maxim of the schoolmen causa 
causantis, causa est causita is, in a 
sense, true. Perhaps no event can 
occur which may be considered as in- 
sulated and independent; every event 
is itself the effect of some cause or 
combination of causes, and in its turn 
becomes the cause. of many ensuing 
consequences, more or less immediate 
or remote. The law, however, has 
adopted the practical rule of regard- 
ing the proximate, and not the remote, 
cause of the occurrence which is the 
subject of inquiry.” Shaw, C. J., in 
Marble v. Worcester, 4 Gray (Mass.) 
395, 397, 398 [quot Houston R. Co. v. 
Maxwell, 61 Tex. Civ. A. 80, 85, 128 
SW 160]. (2) “On account of the dif- 
ficulty in unravelling a combination 
of causes, and of tracing each result, 
as a matter of fact, to its true, real 
and efficient cause, the law has adopt- 
ed the rule of regarding the 
proximate, and not the remote cause 
of the occurrence which is the subject 


of inquiry.” Shaw, C. J., in Marble v. 
Worcester, supra [quot Laidlaw v. 
Sage, 158 N. Y. 73, 52 NE 679, 688, 44 
LRA 216]. (3) The law does not in- 


quire into the cause of a proximate 
cause; when the proximate cause of 
an effect has been ascertained, the law 
ceases to make further inquiry and 
ascribes the result exclusively to such 
cause. Richmond Coal Co. v. Commer- 
cial Union Assur. Co., Ltd., 159 Fed. 
985, 987 [rev 169 Fed. 746, 95 CCA 178, 
17 AnnCas 1092]. (4) “The rule, as he 
(Lord Bacon) gives it in Latin, is 
‘In jure non remota causa sed proxima 
spectatur, which he paraphrases as 
follows: ‘It were infinite for the law 
to judge the causes of causes, and 
their impulsions one of another, there- 
fore, it contenteth itself with the im- 
inediate cause, and judgeth of acts by 
that without looking to any farther 
degree.’”’ Wharton Negl. (2d ed) § 
73 [quot dis. op. in Chicago, etc, R. 
Co, v. Miles, 92 Ark. 573, 582, 123 SW 
775, 124 SW 1043]. See Trapp v. Mc- 
Clellan, 68 App. Div. 362, 365, 74 NYS 
130 [quot in part Bacon Max. Reg. I]. 
(5) “Where different forces and con- 
ditions concur in producing a result, it 
is often difficult to determine which 
is properly to be considered the cause, 
and in dealing with such cases the 
maxim, causa proxima non remota 
spectatur, is applied. But this does 
not mean that the cause or condition 
which is nearest in time or space to 
the result is necessarily to be deemed 
the proximate cause. It means that 
the law will not go further back in 
the line of causation than to find the 
active, efficient, procuring cause, of 
which the event under consideration 
is a natural and probable consequence, 
in view of the existing circumstances 
and conditions. The law does not con- 
sider the cause of causes beyond seek- 
ing the efficient, predominant cause, 
which, following it no further than 
those consequences that might have 
been anticipated as not unlikely to 
result from it, has produced the ef- 
fect.” Freeman v. Mercantile Mut. 
Acc. Assoc., 156 Mass. 351, 353, 30 NH 
1013, 17 LRA 753. See Missouri, éte., 
R. Cos-v. Miller, 45 OKl. 1738, 183, 125 
P 367 [Prickett v. Sulzberger, 57 Okl. 
567, 157 P 356, 362] (“Where different 
forces and conditions concur in pro- 
ducing a result, it is often difficult to 
determine which is proper to be con- 
sidered the cause. The law will not 
go further back than to find the active, 
efficient, and procuring cause, of which 


lead to and which might have been expected to pro- 
duce the result.*° 
proximate cause of an event when, in the natural 
order of things and under the particular cireumstane- 
es surrounding it, sueh an act would necessarily pro- 
duce that event;** 
placed upon the term by many of the courts is a 


Strictly defined,®® an act is the 


but the practical construetion 


the event under consideration is a 
natural consequence’’) 

“Proximate” in sense of closeness 
of *causal connection distinguished 
from “proximate” in sense of nearness 
in time or place see Damages § 70 


note 17; Torts [88 Cyc 447 text and 
note. 971. 
83. Segal v. Horwitz, 32 Oh. A. 1, 


167 NE 406, 407; Houston R. Co. v. 
Maxwell, 61 Tex. Civ. A. 80, 128 SW 
160, 168. See Western Union Tel. Co. 
v. Milton, 53 Fla. 484, 501, 43 S 495, 
125 AmSR 1077, 11 LRANS 560 (“an 
act is a proximate cause when it leads 
to or produces, or contributes directly 
to producing, a result’’);- Gordon v. 
Bedard, (Mass.) 164 NE 374, 376; 
Mogé v. Société de Bienfaisance St. 
Jean Baptiste, 167 Mass. 298, 45 NE 
749, 35 LRA 736; Lynn Gas, etc., Co. v. 
Meriden F. Ins. Co., 158 Mass. 570, 575, 
33 NE 690, 35 AmSR 540, 20 LRA 297 
[quot Slater v. T. C. Baker Co., 261 
Mass. 424, 425, 158 NE 778] (“The ac- 
tive efficient cause that sets in motion 
a train of events which brings about 
a result without the intervention of 
any force started and working active- 
ly from a new and independent source 
is the direct and proximate cause re- 
ferred to in the cases’’). 


84 Godbey v. Grinnell! Electric, 
etc., Co., 190 Iowa 1068, 181 NW 498, 
502; Nelson Creek Coal Co. v. Brans- 


ford, 189 Ky. 741, 225 SW 1070, 1071. 
See Chicago, ete., R. Co. v. Dinius, 170 
Ind. 222, 231, 84 NE 9 (“the efficient 
cause, or. [that] which origi- 
nates and sets in motion the dominat- 
ing agency that necessarily proceeds 
through other causes as mere instru- 
ments or vehicles in the natural line 
of causation to the result in contro- 
versy’’). 

85. Black L. and Procedure [quot 
Louisville Home Tel. Co. v. Gasper, 
123 Ky. 128, 135, 98 SW 1057, 29 Kyl 
578, 9 LRANS 548]; Davis v. Schroe- 
der, 291 Fed. 47, 50; Hardware Mut. 
Casualty Co. v. 'Union Transfer, etc., 
Co., 205 Ky. 651, 266 SW 362 [quot 
Denker Transfer Co. v. Pugh, 162 Ky. 
818, 173 SW 139]; Wilson vy. Shear, 
(Tex: Civ. A?) 3° SW. *(2d) 2849, 854s 
/Htna L. Ins. Co. v. Industrial Commn., 


64 (WUitah™ 4155420523) see 442° 
[a] Similar definition.—-“‘That 
cause which naturally led to and 


might reasonably have been expected 
to lead to the résult is the proximate 
cause.’’ Cundiff v. Owensboro, 193 Ky. 
168, 169, 235 SW 15. To same effect 
Buswell Personal Injuries (2d ed) § 97 
[quot Kelson v. Public Serv. R. Co., 94 
N. J. L. 527, 529,110 A 919; Kelley v. 
Stout Lumber Co., 123 Or. 647, 263 P 
881, 882; Doyle v. Southern Pac. Co., 
56 Or. 495, 514, 108 P 201; Palmer vy. 
Portland.R., ete., Co., 56 Or» 262; 108 
Begieedos Bllitt v. Oregon R., ete., 
Co., 53 Or. 66, Cex ity One 


86. 1 Shearman & R. Negl. § 10 
{quot Hnochs vy. Pittsburgh, ete., R. 
Co., 145 Ind. 635, 637, 44 NE 658]; Mis- 


souri, etc., R. Co. v. Stanton, 78 Okl. 
16%, 189 P Ths -Tbss Corrigan v. Okla- 
homa Coal Co., 68 Okl. 35, aL Pa i 
Prickett v. Sulzberger, etc., Go, 57 Okl. 
DON, LO ee ooOn Oe: Missouri, S&C. Es 
Co. v. Miller, 45 Okl. ies 145 P 367, 
871; Kirby Lumber Cor ve Cunning- 
ham, (Tex. Civ. A.) 154 SW 288, 294. 

87. 1 Shearman & R. Negl. § 10 
[quot Burlington, ete., R. Co. v. Budin, 
6 ‘Colo. An, 40° P. 503, 504; Enochs 
v. Pittsburgh, etc., R. Co,; 145 Ind. 635, 
637, 44 NE 658]; Missouri, ete., R. Co, 
Vv. Stanton, 78 Ok. 167, 189 P 753, 758; 
Corrigan v. Oklahoma Coal Co., 68 Ok1. 
SO Lewes 41 ie rLee Ct iys Sulzberger, 
ete., Con fon Okl. 567, 157 P 356, 362; 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


cause from which a man of ordinary experience and 
sagacity could foresee that the result might probably 
ensue ;°* that from which the effect might be expected 


to follow without the concurrence 


Missouri, etc., R. Co. v. Miller, 45 Okl. 
173, 145 P 367, 371; Kirby Lumber Co. 
v. Cunningham, (Tex. Civ. A.) 154 SW 
288, 294 (‘‘this is the doctrine of our 


own courts’). 

[a] Similar definitions.— Beach 
Contrib. Negl. [quot Oakland Sav. 
Bank v. Murfey, 68 Cal. 455, 462, 9 P 
843]; Bouvier L. D. [quot Roedecker 
v. Metropolitan St. R. Co., 87 App. Div. 
227, 231, 84 NYS 300]. 

88. 1 Shearman & R. Negl. §' 10 
[quot Montgomery v. Wright, 72 Ala. 
411, 422, 47 AmR 422; Enochs v. Pitts- 
burgh, etc., R. Co., 145 Ind. 635, 637, 44 
NE 658]; Wisconsin, etc., Lumber Co. 
v. scott, 153 Ark. 65, 239 SW 391, 392; 
Saucier’s Case, 122 Me. 325, 119 A 860, 
862; Missouri, etc., R. Co. v. Stanton, 
78 Okl. 167, 189 P 753, 758; Corrigan 
v. Oklahoma Coal Co., 68 Okl. 35, 171 
P47; Prickett v. Sulzberger, etc., Co., 
57 OK. 567,157 P 356, 362; Missouri, 
ete, sR... Co. vi Miller, 45 Okl. 173, 145 
P 367, 371; Kirby Lumber Co. v. Cun- 
ningham, (Tex. Civ. A.) 154 SW 288, 
294 (‘this is the doctrine of our own 
courts’’); Larson v. Calder’s Park Co., 
54 Utah 325, 180 P 599, 604, 4 ALR 
731. See Cundiff v. Owensboro, 193 
Ky. 168, 170, 235 SW 15 (“a cause is 
not proximate . which reasona- 
bly prudent persons do not anticipate 
will produce the result in question’’). 

[a] Similar definition.—‘“Proxi- 
mate cause” is that which naturally 
leads, to or produces or contributes di- 
rectly to producing a result such as 
might be expected by any reasonable 
and prudent man as likely directly and 
naturally to follow or flow out of the 
performance or nonperformance of 
any act. Williams v. Atlantic Coast 
Line R. Co., 56 Fla. 735, 48 S 209, 211, 
131 AmSR 169, 24 LRANS 134; Moore 
v. Lanier, 52 Fla. 353, 42 S 462, 465. 
See Tatom v. Seaboard Air Line R. Co 
‘98 Fila.’ 1046, 1054, 113 S 671 (“that 
which naturally leads to or produces a 
given result; Such a result as might 
be expected directly and naturally to 
flow from such cause; such a result as 
naturally suggests itself to the mind 
of any reasonable and prudent man as 


likely to flow out of the performance }, 


or non-performance of any act’’). 

[b] “Probable cause” synonymous. 
—Swaim v. Chicago, ete., R. Co., 187 
Iowa 466, 174 NW 384, 386 [quot Wat- 
son v. Dilts, 116 Iowa 249, 252, 89, NW 
1068, 93 AmSR 239, 57 LRA 559]; 
Cheffings v. Hines, 104 Or. 81, 206 P 
726, ‘ 

[c] “One test as to proximate 
cause is to determine whether the al- 
leged result is the probable and nat- 
ural consequence of the operation of 
the alleged cause, and ought it to 
have been foreseen, in the light of the 
attendant circumstances,” Houston 
R. Co. v. Maxwell, 61 Tex. Civ.°A. 80, 
85, 128 SW 160. To same effect Mc- 
Donald v. Snelling, 14 Allen (Mass.) 
290, 92 AmD 768. 

[da] “In negligence, all courts, both 
in England and America, construe 
‘proximate cause’ as a cause from 
which a man of ordinary experience 
and sagacity could foresee that the 
result might probably ensue.’ Bur- 
lington, etc., R. Co. v. Budin, 6 Colo. A. 
21d, 278, 40 P 503. 

89. Century D. [quot Trapp v. Mc- 
Clellan, 68 App. Div. 362, 365, 74 NYS 
ESO}; Davis v. Schroeder, 291 Fed. 47, 
50; Antler v. Cox, 27 Ida. 517, 149 Pp 


731, 733; Autna L. Ins. Co. v. Indus- 
trial Commn., 64 Utah 415, 420, 231 P 
442. 

90. Anderson L. D. [quot Texas, 


etc., R. Co. v. Coutourie, 135 Fed. 465, 
Ai OS CCA Mis Lytle Vv. Denver, 
etc., R. Co., 15 Colo. 333, 336, 25 P 702, 
22 AmSR 403, 11 LRA 615; Guilford 
v. Foster, 131 ‘Okl. 148, 268 P 299, 3021; 
Z®tna L. Ins. Co. v. Industrial Commn.,, 
64 Utah 415, 420, 231 P 442. 

Sl. Anderson L. D. [quot Texas, 


PROXIMATE CAUSE 


direct®? cause; 


of any unusual | duces the effect, 
etc., R. Co. v. Coutourie, 135 Fed. 465, 
473, 68 CCA 177; Blythe v. Denver, 
etcceR Con 5 Colo. 3338, 336, 25 P 702, 
22 AmSR 403, 11 LRA 615; Guilford 
v. Foster, 131 ‘Ok. 148,268 BP 299, 302]; 
Knight v. Wessler, 67 Utah 354, 248 
iS WIGY 2 alee ye lichh Kone headnote to Dane- 
schocky v. Sieble, 195 Mo. A. 470, 193 
SW 966]; A®tna L. Ins. Co. v. Indus- 
trial Commn., 64 Utah 415, 420, 231 P 
442. See Snipes y. Atlantic Coast Line 
ReiCox. 76S. Cy 2075) 200) 56: “Si 959 
(“proximate cause is the immediate as 
contradistinguished from an interme- 
diate cause’’). 

[a] “Immediate cause” synony- 
mous.—(1) “In examining the author- 
ities (as to the use of ‘immediate’ and 
‘proximate cause’) it will be found 
that ‘immediate’ and ‘proximate’ are 
indiscriminately used to express the 
same meaning.” Longabaugh v. Vir- 
ginia ‘City, “ete, R: Co, 9 Nev. 271, 
294. (2) In discussing legal causation 
and “proximate cause,” “proximate” 


and “immediate” are frequently used 
as synonymous. Godwin v. Atlantic 
Coast Line ’R. Co.,'120 Ga. 747, 48 


SE 139, 141; Cheffings v. Hines, 104 Or. 
81, 206 P 726, 729. (38) “A cause is not 
proximate which is not immediate.” 
Cundiff v. Owensboro, 193 Ky. 168, 
LO S23 De SiWe Slide (4) “Proximate 
cause” is sometimes referred to by uS- 
ing two Latin words, causa causans, 
which means the immediate cause. 


Inge v. Seaboard Air Line R. Co., 192 
NC. 522); 135 Seb22) 525) 
[b] “Immediate cause” distin- 


guished.—(1) ‘While the definitions 
of ‘proximate’ and ‘immediate,’ as con- 
tained in the dictionaries, are similar, 
the meanings of proximate cause and 
immediate cause as commonly accept- 
ed in the law are quite different. The 
immediate cause is generally referred 
to in the law as the nearest cause in 
point of time and space, while an act 
or omission may be the proximate 
cause of an injury without being the 
immediate cause.” Dunbar v. Davis, 
oe Ga An 192, 193. 228 SB S95 —* 2) 
“The judge illustrated the difference 
between an ‘immediate’ and ‘proxi- 
mate’ cause by supposing the case of 
an intoxicated man falling into the 
water and drowning; in such case, 
said the judge, the drowning is the 
immediate cause, and the intoxication, 
if that is what caused him to fall into 
the water, is the proximate cause.” 
Davis v. Standish, 26 Hun (N. Y.) 
608, 615. (3) The proximate cause 
is not necessarily the immediate cause. 
Wright v. Greenwood Tel. Co., 108. S. 
C. 84, 93 SE 398. To same effect Re- 
public Iron, ete., Co. v. Lulu, 48 Ind. 
BZ eNOS Io OU erA Vea 
Shoals Power Co., 113 S. C. 317, 102 
SH 335; Missouri, etc., R. Co. v. Card- 
well, (Tex. Civ. A.) 187 SW 1073 (“in 
a legal sense’’). 

92. Anderson L. D. [quot Texas, 
ete., R. Co. v. Coutourie, 135 Wed. 465, 
4735 168) CCAD U7. Bly themv. Denver; 
etek. Co., d5) Colloi/333,0336, 25 Pa702, 
22 AmSR 403, 11 LRA 615; Guilford 
v. Foster, 131 Okl. 148, 268 P 299, 302]; 
AOtna L. Ins. Co. v. Industrial Commn., 
64 Utah 415, 420, 231 P 442. See Clay- 
pool v. Wigmore, 34 Ind. A. 35, yc! NE 
509, 510 (‘the ‘proximate cause’ must 

. . be that from which something 
directly results’). 

[a] “Direct cause” synonymous.— 
In discussing legal causation and 

“proximate cause, “proximate” and 
“direct” are frequently used as synon- 
ymous. Godwin v. Atlantic Coast Line 
R. Co., 120 Ga. 747, 48 SE 139, 141; 
Cheffings v. Hines, 104 Or. 81, 506 P 
726, 729. 

[b] “Direct cause” distinguished. 

—‘The words ‘direct’ and ‘proximate’ 
do not ‘mean about the same thing.’ 
The direct cause may not be the proxi- 
mate cause, and the proximate cause 
may not be the direct cause.” Wills 
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circumstances ;8® the nearest,?° the immediate,®! the 


the immediate, direct, or efficient 


cause;°? that which immediately precedes and pro- 
°4 ag distinguished from a remote,?” 


v. Ashland Light, etc., Co., 108 Wis. 
255, 261, 84 NW 998. See Ward v. 
Chicago, etc., R. Co., 102 Wis. 215, 220, 
78 NW 442° (“Court (below). é 
‘Proximate cause means the immediate 
or inducing cause. . . I used the 
word ‘direct,’ but that means the im- 
mediate and inducing cause.’ . E 
such definitions were erroneous’ es 

[ec] “Directly contributed to” syn- 
onymous.—Hvans v. Klusmeyer, 301 
Mo. 352, 256 SW 1036, 1088 (as used in 
an instruction). 

93. Wichita Falls, et EReaCo 
Cover, 65 Okl. 110, 111, 162 P 660, 662. 

“There is a practical agreement on 
the definition that proximate cause is 
‘the immediate, direct, or efficient 
cause,’ but the application of the defi- 
nition to the particular facts of each 
particular case has been the occasion 
for much confusion in the decisions of 
the several courts.’’ Wichita Falls, 
etc., R. Co. v. Cover, supra. 

94. Webster D. [quot Hoffman v. 
King, 160 N. Y. 618, 629, 55 NE 401, 73 
AmSR 715, 46 LRA 672; Trapp v. Mc- 
ieee 68 App. Div. 362, 865, 74 NYS 


95. Travelers’ Ins. Co. v. Murray, 
16 Colo. 296, 303, 26 P 774, 25 AmSR 


267; Longabaugh v. Virginia City, 
ete; IR. Coly 9 INévin2t il, 294: 
[a] “Remote cause” distinguished. 


—(1)“Great ability and research have 
been expended in attempting to ar- 
rive at and determine upon some gen- 
eral definition of the terms ‘proximate’ 
and ‘remote’ causes, and establish a 
rule and a line of demarkation between 
the two. Such efforts appear to have 
been but partially successful. Both 
have received various’ definitions, 
though differently worded, amounting 
to practically the same thing. But, 
in almost every instance where they 
have been attempted to be applied, 
their applicability seems to have been 
determined by the peculiar circum- 
stances of the case under considera- 
tion. When two causes unite to 
produce the loss, the question still re- 
mains, which was_ the Oy ere 
cause?’’”’ Blythe v. Denver R. Co., 15 
Colo. 3335 335, 25-P-702,°22 AmSR 103. 
11 LRA 615 [quot Guilford v. Foster, 
E31 Okdley! 1437 sbi e268 ee 299]. See 
Union Pac. R. Co. v. Callaghan, 56 Fed. 
988, 992, 6 CCA 205 (“An effect is 
usually the result of many causes, 
some proximate, others remote. The 
rule by which the former are to be 
separated from the latter is admitted 
by all to be difficult of application, and 
the best that can be done is to care- 
fully apply it to the circumstances of 
each case as it arises”). (2) “A prox- 
imate cause is one in which is in- 
volved the idea of necessity. It is one 
the connection between which and the 
effect is plain and intelligible; it is 
one which can be used as a term by 
which a proposition can be demon- 
strated, that is, one which can be rea- 
soned from conclusively. A remote 
cause is one which is inconclusive in 
reasoning, because from it no certain 
conclusion can be legitimately drawn. 
In other words, a remote cause is a 
cause the connection between which 
and the effect is uncertain, vague or 
indeterminate. It does not contain 
in itself the element of necessity be- 
tween it. and its effect. From the re- 
mote cause the effect does not neces- 
sarily flow. This idea of neces- 
sity—the necessary connection be- 
tween the cause and the effect—is the 
prime distinction between a proximate 
and a remote cause. The proximate 
cause being given, the effect must 
follow. But although the existence of 
the remote cause is necessary for the 
existence of the effect (for unless 
there has been a remote cause there 
can be no effect) still the existence of 
the remote cause does not necessarily 
imply the existence of the effect. The 
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mediate, or predisposing®® cause; 
efficient cause ;°7 
the real efficient cause;°°® 
the responsible cause ;? 

sible cause ;° 


remote cause being given, the effect 
may or may not follow.’ 4 Am. L. 
Rev. pp 201, 204 [quot Laidlaw v. 
Sage, 158 N. Y. 73, 99, 52 NE 679, 44 
LRA 216 (quot Salsedo v. Palmer, 278 
Fed. 92, 96, 23 ALR 1262; Roedecker 
v. Metropolitan St. R. Co., 87 App. Div. 
227, 231, 84 NYS 300); McGovern v. 


Degnon-McLean Contracting Co., 120 
App. Div. 524, 527, 105 NYS 408]. (3) 
“Proximate cause is probable 


cause, and remote cause is improbable 
cause.” Thompson Negl. § 50 [quot 
Missouri Malleable Iron Co. y. Dillon, 
206 Ill. 145, 157, 69 NE 12; Armour v. 
Golkowska, 202 Ill. 144, 148, 66 NE 
1037; Wright v. Illinois Cent. R. Co., 
119 111. A. 132, 135]. ‘Remote cause” 
see [34 Cyc 1208]. 

96. Webster D. [quot Blythe v. 
Denver, etc., R. Co., 15 Colo. 333, 336, 
25 P 702, 22 AmSR 403, 11 LRA 615; 
Boyce v. Chicago, etc., R. Co., 120 Mo. 
A. 168, 173, 96 SW 670. See Powers v. 
Standard Oil Co., 98 N. J. L. 730, 734, 
119 A 273 [quot as an “apt expression” 
Moulton v. Sanford, 51 Me. 127, 134] 
(“ordinarily, that condition is usually 
termed the cause, whose share in the 
matter is most conspicuous, and is 
immediately preceding and proximate 
to the event’’). But see Mayrant v. 
Columbia, 77 S. C. 281, 286, 57 SE 857, 
10 LRANS 1094 (“the proximate cause 
is not necessarily the fact immediately 
preceding the result complained of, 
but there may be a line of facts form- 
ing a series, the first of the series be- 
ing the proximate cause’). 

{a] Similar definitions.—(1) “That 
cause which immediately precedes and 
directly produces an effect, as dis- 
tinguished from a remote, mediate or 
predisposing . cause.” Century D. 
{quot Milostan v. Chicago, 148 Ill. A, 
540, 542]; Webster D. [quot Guilford 
v. Foster, 131 Okl: 148, 151, 268 P 299; 
Place v. Grand Trunk R. Co., 80 Vt. 
196, 207, 67 A 545 (‘this [definition] 
is, perhaps, too general for legal ap- 
plication’)]; Birmingham, etc., R. Co. 
v. Budin, 6 Colo. A. 275, 40 P 503 [quot 
Denver, etc., R. Co. v. Sipes, 26 Colo. 
17, 23,55 P1093); Adtna L. Ins. Co. v. 
Industrial Commn., 64 Utah 415, 420, 
931 P 442. (2) “That which immedi- 
ately precedes and directly produces 
an effect as distinguished from a re- 
mote or predisposing cause.” Man- 
cuso v. Cleveland R. :Co., 23 Oh. A. 
493, 496, 155 NB 243. (38) “The near- 
est or next cause, as” distinguished 
from a remote or predisposing cause.” 
Story v. Chicago, etc., R. Co., 79 lowa 
402, 406, 44 NW 690. 

97. Warner v. State, 104 Oh. St. 38, 
185 NE 249, 251. : 

98. Bergman Produce Co. v. Amer- 
ican R. Express Co., (Tex. Civ. A.) 262 
SW 891, 893. : 

99. West Constr. Co. v. Atlantic 
@oast line -R.'Co., 184 IN. Ce L179; 113 
SE 672. 

1. Kinloch Long Distance Tel. Co. 
v. Alton Gas, ete., Co., 210 Ill. A. 540, 
545 (in an instruction, ‘while tech- 
nically correct was not calculated to 
enlighten the jury in reference to the 
meaning to be given by them to the 
term ‘proximate cause’ and should 
have been amplified’). 

2. Inge v. Seaboard Air Line R. Co., 
192 N. C. 522, 1385 SE 522, 525. See 
Cincinnati, ete, R. Co. v. Acrea, 42 
dee Ane deus, OZ NE 2009, Gl Otel Cin 
determining proximate cause, the in- 
quiry is directed to the responsible 
cause, without reference to whether it 


the moving and efficient cause ;°° 

the real actual cause; 
the efficient and respon- 
the dominant cause,* not the one 
which is incidental to that cause, its mere instru- 
ment,® even though the latter may be nearest in 
time and place;® the dominant efficient cause;* a 
procuring, efficient, and predominant cause;* the 


PROXIMATE CAUSE 


the direct and 


sole cause,t® but 


s% 
is the first or last in the succession of 
events’’). 

8. See Herr v. Lebanon, 222 Pa. 222, 
24 A 207, 34 AmLR 6038, 16 LRA 106 
[quot St. Louis, ete., R. Co. v. Justice, 
80 Kan. 10, 20, 101 P 469 (quot’ Smith 
v. Mead Constr. Co., (Kan.) 282 P 708, 
710)] (“If two distinct causes are suc- 
cessive and unrelated in their opera- 
tion, one of them must be the proxi- 
mate and the other the remote cause. 
In such case, the law regards the 
proximate as the.efficient and respon- 
sible cause and disregards the re- 
mote’). 

‘4 Anderson L. D. [quot Blythe v. 
Denver, etc.,.R.-Co.;’ 15. Colo, 333, 336; 
25 P 702, 22 AmSR 4038, 11 LRA 615; 
Guilford v. Foster, 131 Okl. 148, 268 P 
299, 302]; Texas, etc., R. Co. v. Cout- 
ourie, 135 Fed. 465, 473, 68 CCA 177; 
A@tna L. Ins. Co. v. Industrial Commn., 
64 Utah 415, 420, 231 P 442. 

5... #Htna ins. Co. v. Boon, 95° U.,S. 
117, 24 L. ed. 395 [quot Ballagh v. In- 
terstate Business Men’s Acc. Assoc., 
176 Iowa 110, 155 NW 241, 245, 157 
NW 726, LRA1917A 1050]. See Sny- 
der v. Philadelphia Co., 54 W. Va. 149, 
158, 46 SE 366, 102 AmSR 941, 63 LRA 
896, 1 AnnCas 225 [quot Stuck v. Ka- 
nawha, etc., R. Co., 76 W. Va. 453, 461, 
86 SE 13] (“The proximate cause is 
the superior or controlling agency as 
contradistinguished from those causes 
which are merely incidental, or sub- 
sidiary to such controlling or princi- 
pal cause’’). 

{a] Similar definition.—‘“The prox- 
imate cause is the dominant control- 
ling one, and not those which are mere 
incidents.” Yoders v. Amwell Tp., 172 
Pa. 447, 460, 33 A 1017, 51 AmSR 750 
[eit).45tna Ins, Co., .-v;..Boon,, 95 4Un Ss. 
117, 130, 24 L. ed. 395]; Dis: op. in Car- 
roll v. What Cheer Stables Co., 38 Re I. 
421, 436, 96 A 208, LRA1916D 154, Ann 
Cas1918B 346. , 

6. . Attna. Ins...Co. v. Boon, 95 U.S. 
117, 24 L. ed. 395 [quot Inge v. Sea- 
board Air Line /R. Co., 192°N, C. 522, 
135 SE 522; Kepley v. Kirk, 191 N.C. 
690, 182 SE 788, 791; Paul v. Atlantic 
Coast Line R. Co,, 170 N. ©.:230;, 87 
SE 66, 67, LRA1916B 1079; Owen v. 
Cook; 9) NaeDiils 4.1395 V8 NW 28is 
47 LRA 646; Chesapeake, etc., R. Co. 
ME rane 115 Va. 723, 80 SH 568, 

75). : 

7. Harvell v. Weldon Lumber Co., 
154 N. C. 254,°261, 70 SE 389 [quot 
Paul v. Atlantic Coast Line R. Co., 
170 N. C. 230, 87 SE 66, 67, LRA1916B 
1079]. See Richmond Coal Co. v. 
Commercial Union Assur. Co., Ltd., 
159 Fed. 985, 987 [rev 169 Fed. 746, 95 
CCA 178, 17 AnnCas 1092] (“the prox- 
imate cause of an effect is not neces- 
sarily the cause which is nearest to 
—that is, immediately or directly pro- 
duces—the effect; but it is the effi- 
cient dominant factor in the produc- 
tion or bringing about of the effect. 
The nearest or immediate cause of an 
effect may be merely an instrument of 
the dominant or efficient cause’). 

8. Grigsby v. Bratton, 128 Tenn. 
397, 168 SW 804, 806. See El Paso, 
ete; R. Co. ve Smith, 50 Tex! :Civ. A: 
10, 108 SW 988, 995 [quot Russell v. 
German F. Ins. Co., 100 Minn. 528, 111 
NW 400, 10 LRANS 326] (“the pro- 


curing, efficient, and proximate 
cause’’) 
9. Fishburn v. Burlington, ete., R. 


Co., 127 Iowa 488, 103 NW 481, 487. 
See Lawrence v. Heidbreder Ice Co., 
119 Mo. A. 316, 328, 983 SW 897 (‘“‘Sev- 


primary cause, even though it may act through sue- 
cessive instruments.°® 
fect is the cause 
the rational judgment of mankind.1° 
where two or more possible causes exist that the ques- 
tion of proximate cause arises;!? but there may be 
more than one proximate cause of an event.*? 
it is not necessary that the proximate cause be the 


The proximate cause of an ef- 
to which the effect is attributed by 
It is only 


Thus 


it must be a concurring cause, such 


eral causes frequently conspire to 
bring to pass a given effect, but the 
real and efficient cause is the orig- 
inal impulse which set the other fac- 
tors in motion. . It Is when a 
new cause intervened which was not 
set in motion by the primary cause, 
but originated independently and act- 
ed effectively, that the primary act 
ceases to be regarded as the proxi- 
mate cause’); Shippers Compress, 
etc., Co. v. Davidson, 35 Tex. Civ. A. 
558, 559, 80 SW 1032 [quot with appr 
Thompson Negl.,.§ 48, and quot Terre 
Haute, ete., Tract. Co. v. Hunter, 62 
Ind. A. 399, 111 NE 344, 348; Texas, 


ete: RiiCo.ann Murray, ~63s Tex Civ As 
.840, 1832 SW 496, 497] (‘the primary 


cause may be the one proximately 
responsible for the result although it 
may operate through one or more suc- 
cessive instruments’). 

“lie the> primary cause.\. 5. fis 
so linked and bound to the events suc- 
ceeding it that all together they cre- 
ate and become one continuous whole, 
the one event so operating upon the 
other as to tie the result to the pri- 
mary cause, the latter will be the 
proximate eause.” Shippers Com- 
press etc., Co. v. Davidson, 35 Tex. 
Civ. A. 558, 559, 80 SW 1032 [quot 
Terre Haute, etc., Tract. Co. v. Hunt- 
er; 62° Indy ‘A. 399) 111" NB 344, 1348]. 

10. Richmond Coal Co. vy. Commer- 
cial Union Assur. Co., Ltd., 159 Fed. 
985, 987 [rev 169 Fed. 746, 95 CCA 178, 
17 AnnCas 1092. 

11. Lyman v. Dale, 156 Mo. A. 427, . 
430, 186 SW 760 [quot Mabe v. Gille: 
Mfg. Co., 219 Mo. A. 234, 246, 271 SW 
1023]. 

12. Robertson v. Holden, (Tex. Civ. 
A.) 29% SW. 82% «332: ; 

13. McCloskey v. Butte, 78 Mont. 
180, 253 P 267, 269; Missouri, etc., R. 
Co. v. Cardwell, (Tex. Civ. A.) 187 SW 
1073, 1076 (‘tin a legal sense’’). 

[a] “Sole” and “major” cause dis- 
tinguished.—‘‘As a matter of primary 
definition it probably would not oc- 
cur to the wayfaring man that an ac- 
cident could’ be the result of more 
than one proximate cause, and it is 
reasonably clear that he would be- 
lieve that such an expression was in- 
tended to designate that cause which 
in a major degree brought about the 
result under consideration. This, 
however, is not necessarily true. A 
cause without which something would 
not have happened is a proximate 
cause, but it is not necessary that 
such cause be the major cause. It 
is also true that there may be more 
than one proximate cause. Heat, 
moisture and springtime may stir a 
dormant bud; each would be a prox- 
imate cause, and this would not be 
changed even though it should appear 
that they contributed to that result 
in an unequal degree.” Etheridge v. 
Norfolk Southern R. Co., 143 Va. 789, 
799, 129 SE. 680. See Colorado 
Springs, etc., R. Co-v. Allen, 55 Colo. 
391, 395, 135 P 790 (* ‘to constitute a 
negligent act the proximate cause of 
the injury, it need not be the sole 
cause; but it is sufficient if it is the 
concurrent cause, from which such a 
result might reasonably have been 
contemplated as involving the result 
under the attending circumstances,’ 
Thus used it is apparent that proxi- 
mate cause is by no means equivalent 
to sole cause’). But see El Paso. 
Electric Co. v. Sawyer, (Tex. Civ. A.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


as might reasonably have been contemplated as in- 
volving the result under the attending circumstane- 
es;'* where several causes concur to produce cer- 
tain results, either cause may be termed a “proxi- 
mate cause,” if it is an efficient cause of the result in 


question.1> 


Phrases: “Contributing proximate cause,’16 “di- 
rect and proximate cause,”!? “immediate and proxi- 
mate cause,’ “sole proximate cause.’!9 
That which in ordinary nat- 
ural sequence produces a specific result, no independ- 
ent disturbing agency intervening.?1 

Phrases: “Proximately caused,”?? “proximately 
caused by accident,”’?? “proximately caused there- 
by,”?* “proximately causing,”?® “proximately con- 
tributed to,”?* “proximately contributed to any in- 
proximately contributing.’’?§ 

Immediate nearness.°° 


PROXIMATELY.?° 


jury,”27 6 


PROXIMITY.?° 


291 SW 667, 673 (“in law, ‘the prox- 
imate cause’ and ‘the sole proximate 
cause’ mean the same thing, and it 
was proper for the judge to insert 
the word ‘sole’ in the question to 
avoid confusing the jury’’). 

14.» -Nelson »-Creek* Coal” °Co.)\-v. 
Bransford, 189 Ky. 741, 225 SW 1070, 
1071; Bleich v. Emmett, (Tex. Civ. 
A.) 295 SW 223, 225. 

15. Godfrey v. Payne, (Mo. A.) 251 
SW 1338, 135. See Galveston, ete.,-R. 
Co. v. Vollrath, 40 Tex. Civ. A. 46, 50, 
89 SW 279 [quot Pullman Co. v. Mc- 
Gowan, (Tex. Civ. A.)_ 210 SW 842, 
847] (“It is not essential that a cause 
should act alone in order to constitute 
it the proximate cause, but, if it con- 
curs with another cause in producing 
the result, it will be a proximate 
cause’’), 

“If two causes operate at the same 
time to produce a result which might 
be produced by either, they are con- 
current causes, and in such case each 
is a proximate cause, but if the two 
are successive and unrelated in their 
operation, one of them must be proxi- 
mate and the other remote.” Roe- 
decker v. Metropolitan St. R. Co., 87 
App. Div. 227, 231, 84 NYS 300 [cit 
Herr v. Lebanon, 149 Pa. 222, 24 A 207, 
34 AmSR 603, 16 LRA 106]. 

16. Great West Mill, etc., Co. v. 
Hess, (Tex. Civ. A.) 281 SW 234, 238 
(as used in a charge, ‘‘a cause which, 
in a continuous sequence unbroken by 

any other new independent cause, 
contributes to produce an event or in- 
jury, and but for which same would 
not have occurred’’). ‘ 

17. Lynn Gas, etec., Co. v. Meri- 
den F. Ins. Co., 158 Mass. 570, 575, 
383 NE 690, 35 AmSR 540, 20 LRA 297 
[quot Gordon vy. Bedard, (Mass.) 164 
NE 374, 376] (‘‘When it is said that 
the cause to be sought is the direct 
and proximate cause, it is not meant 
that the cause or agency which is 
nearest in time or place to the result 
is necessarily to be chosen’’). See 
supra note 83. , 

18. See Immediate 31 C. J. p 245 
text and note 24. 

19. See supra note 13. 

20. “Approximately” instead see 
Approximately 4 C. J. p 1465 note 19 
-[a 


pinnae synonymous see Direct- 
ly 18 C. J. p 1045 text and note 165. 

“Proximate” ante. 

21. Olsen vy. Standard Oil Co., 188 
Cal, 20,0204 2. 393. 396. : 

[a] Word used in Piqua v. Morris, 
98 Oh. St. 42, 120 NE 300, 302, 7 ALR 
129. 

22. Smith v. Los Angeles, etc., R. 
GCo., 98 Cal. 210, 214, 33 P 53 (“For 
the breach of an obligation arising 
from a contract, the measure of 
damages, save in excepted cases, ‘is 
the amount which will compensate 
the party aggrieved for all the det- 
riment proximately caused thereby, 
or which in the ordinary course of 
things would be likely to result there- 


a PROXIMATE .CAUSE—PRUDENT 
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_PROXIMO. A latin word in the ablative case, 
literally translated, “in the next;”*! often employed 
as meaning in or of the next or coming month,?? or 


in the next month after the present.?* 
PROXIMUS EST CUI NEMO ANTECEDIT; 


SUPREMUS EST QUEM NEMO SEQUITUR.?+ 


~PROXY.°® An agency;** the agency for another 

who acts through the agent ;*7 authority by one, hav- 
ing the right to do a certain thing, to another to do 
it;** authority or power to do a certain thing;?® 
authority to act for another.*° 


Phrase: “Hither in person or by proxy.’’#! 


PRUDENT.** 


PRUDENCE.*2 
practical affairs; economy; discretion; sagacity;*% 
that degree of care required by the exigencies or c¢ir- 
cumstances under which it is to be exercised.*4 


or wise forethought ;*° 


Good judgment and foresight in 


Dictated or directed by prudence 
cautious and wise in meas- 


vote). 


from’ (Civ. Code, sec. 3300.) The det- eae ap § 180 (creditor’s right to 


riment must be ‘proximately caused’ 
by the breach; that is, it must be 
the efficient cause, the one that neces- 
Sarily sets the other causes in op- 
eration”). But see Towberman vy. Des 
Moines City R.. Co., 202 ‘Iowa 1299, 
1302, 211 NW 854 (“the thought in- 
volved in the use of the term ‘proxi- 
mately caused’ is that there must be 
a causal relation between ‘the plain- 
tiff’s negligence and the injury, and 
not that it must be the proximate 
cause thereof’’). 

“Proximate cause” ante. 

.23. Milwaukee v. Industrial 
Commn., 160 Wis. 238,.246, 151 NW 
247 (construing Workmen’s Compen- 
sation Act). 

24. Westwater v. Grace Church, 
140 Cal. 339, 342, 73 P 1055. 

25. Towberman vy. Des Moines City 
R. Co., 202 Iowa 1299, 211 NW 854, 
855 (in the sense of ‘closeness of 
causal connection’). 

26. Athens Min. Co. v. Carnduff, 
123, Ill. A. 178, 187. 

27. Dougherty v. Ellingson, (Cal. 
A.) 275 P 456, 460 (‘‘equivalent under 


the facts to ‘a proximate 
cause’ ’’). 

28. Chicago, etc., .R. Co. v. Cof- 
fee, (Tex. Civ. A.) 126 SW 638, 640 
(“the terms have legal sig- 
nificance distinct from the under- 


standing of the layman’’). 

29. Phrases: 

“Close proximity” see Close 11 C. J. 
p 917 note 24 [a]. 

“Dangerous proximity’ see Danger- 
ous 17 C. J. p 1126 text and notes 
79, 80. ; 

“In closest proximity’ see Nearest 
45 C. J. p 578 text and note 10. 

“In proximity” see Adjacent 1 C. J. 
p 1194 text and note 67. 
30. Webster New Int. D. See U.S. 

Vv, St; Anthony) R.Co.,, 192) Sin biaide 
537, 24 SCt 333, 48 L. ed. 548 (in con- 
struing a statute granting the right 
of way through public lands to rail- 
road companies, the court, im com- 
menting on the: charge to the jury, in 
Stone v. U..S., 64 Fed. 667, 12 CCA 
451, that the term “adjacent lands” 
means lands in proximity, contiguous 
to, or near to the road [a charge held 
to be a sound interpretation of the 
acti, \Saids) "While ‘proximity or. 
nearness’ to an object is somewhat 
uncertain as a measure of distance, 
yet the use of such words as a defini- 
tion brings to the mind the idea that 
lands which are in fact far off, or dis- 
tant, are not adjacent’’). 

31. Schultz v. Pollock, (N. J. Ch.) 
139 A 902. 

32. New Standard D. [quot Schultz 
v. Pollock, (N. J: Ch.) 1389 A 902). 

33. Webster D. [quot Schultz v. 
Pollock, supra]. 

34 <A maxim meaning “He is next 
whom no one precedes; he is last 
whom no one follows.” Black L. D. 
feit® Dig. ~50,)" 16,927. 

35. Proxy: 


Building and Loan Associations § 33 

(stockholder’s right to vote). 
Corporations §§ 1404-1416 (proxies), ° 

§ 9.1420 . €‘voting trust?) distin= 

guished). 

Elections § 118 (right to act by proxy 
in calling primary election). ‘ 
Insolvency § 83 note 49 [ce] (2) (at- 

torney as creditor’s proxy). 

36. Matter of Daniel, 149 App. Div. 
W0%, AZ4INYVS* 254)! 25%: ; 

37. Webster D. [quot Matter of 
Daniel, supra (‘‘the only proper use 
of the word ‘proxy’ ’’)]. 

38.. Manson v. Curtis, 223 -N:--Y. 
313, 119 NE 559, AnnCas1918E 247. 

39. Tunis v. Hestonville, ete., Pass. 
a 149 Pa. 70, 84, 24 A 88, 15 LRA 

40. Webster D. [quot Matter of 
Daniel, 149 App. Div. 777, 134 NYS 
254, 257 (‘the only proper use of the 
word ‘proxy’ ’’)]. 

[a] Especially to vote in a legis- 

lative or corporate capacity. Web- 
ster D. [quot Matter of Daniel, 149 
App. | Div.. 777, 184 NYS 254, 2571. 
- 41. In re English, etce., Chartered 
Bank, [1893] 3 Ch. 385, 418 (in Com- 
panies Act [1870] § 2, ‘‘ ‘either in 
person or by proxy’ means ‘either in 
person or by his lawfully constituted 
agent’’’). 

42. See also Prudent post; 
dently post. 

Denoting ‘“‘care’”’ see Care § 2; Neg- 
ligence §§ 51, 52, 

Phrases: 

“Ordinary prudence” see Ordinary § 1 
. text and note 15 

“Reasonable prudence” see Reason- 
able [83 Cyc 1565 text and note 8]. 

43. Standard D. [quot Houston, 
Tay Co. v. Everett, (Tex.) 86 SW 

“Intelligence” distinguished see In- 
telligence 33 C. J. p 167 note 24 [a]; 
Negligence § 52. 

“Judgment” synonymous see Judg- 
ment 383 C. J. p 1040 note 6 [b]. 

44. Anderson L. D. [quot Cronk 
Ve Chicaso,).6tc.— Ra Co..8 So | Digs 
98, 52 NW 420]. 

45. See also Prudence ante; Pru- 
dently post. 

Denoting “care” see Care § 2; Neg- 
ligence §§$° 52, 84. 

Phrases: 
fee prudent person” see 29 C. J. 

oO 


Pru- 


p 351. 

“Over prudent” see Cautious 11 C. J. 
p 42 text and note 85. 

“Ordinarily prudent man” see Ordi- 
narily 46 C. J. p 1132 text and note 


“Ordinarily prudent person” see Or- 
dinarily 46 C. J. p 1132 text and 
note 27. . 

“Reasonably prudent man” see Rea- 
ey easeed [338 Cyc 1569 text and note 


“Reasonably prudent person” see 
Reasonably [33 Cyc 1569 text and 
note 74]. 


46. Webster New Int. D. [quot 
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ures and conduct;47 judicious; careful; discreet; 
circumspect; sensible;4® practically wise;*+® saga- 
cious in adapting means to ends; circumspect in ac- 
tion, or in determining any line of conduct;°° op- 


posed to “rash.’”?°1 


PRUDENTIAL. Proceeding from, or marked by, 


prudence.°? 

Phrases: “Prudential affairs,’”>? “prudential con- 
cerns.”’>4 

PRUDENTLY.®*> Judiciously.*® 


PRUNE. As a noun, a plum.*? 
off superfluous or useless parts.°® 


PRURIENCY. An elastic term.®® 
PSEUDO. A quasi prefix in compounds of Greek 


Kinsel v. North Butte Min. Co., 
Mont. 445, 469, 120 P 797]. 

47. Worcester D. [quot Mahler v. 
Dunn, LotePa, Dist; 2735) 276i]: 

[a] “Cautious” compared.—‘‘There 
may be an infinitesimal shade of dif- 
ference between cautious and pru- 
dent, but a reasonably prudent per- 
son and a reasonably cautious person 
are substantially the same and the 
words possess identical significance 
for all practical purposes. Certain- 
ly the words ‘prudent’.and ‘cautious’ 
are used interchangeably in defining 
negligence.” Malcolm v. Mooresville 
Cotton Mills, 191 N. C. 727, 730, 123 
She 7: “Cautious” synonymous see 
Cautious 11 C. J. p 42 text and note 


44 


84, “Cautious” distinguished see 
Cautious 11 C. J. p 42 note 84 [a]. 
48. Webster New Int. D. [quot 


Kinsel v. North Butte Min. Co., 44 
Mont. 445, 469, 120 P 797]. 

49. Webster New Int. D. [quot 
Kinsel v. North Butte Min. Co., su- 


ra]. 

[a] “he prudent man is a cau- 
tious man—practically wise.’ Cotes 
v. Davenport, 9 Iowa 227, 236. 

[b] “A prudent person may mean 
a person of more than ordinary pru- 
dence.’ La Prelle v. Fordyce, 4 Tex. 
Civ, “Aj 391, 394,123 SW. 453. But ‘see 
Clevenger v. Blount, 103 Tex. 27, 30, 
122 SW 529 (“‘a prudent person’ 


means an ‘ordinarily’ prudent per- 
SOna) 

50. Webster New Int. D. [quot 
Kinsel v. North Butte Min. Co., 
Mont. 445, 469, 120 P 797]. 

51. Webster New Int.. D. [quot 
Kinsel v. North Butte Min. Co., su- 
pra]. 

52. Webster New Int. D. 

fa] “Prudentials.””— Spaulding v. 


Lowell, 23 Pick. (Mass.) 71, 79. 

“Prudence” ante. 

53. See cases infra this note. 

[a] “Prudential affairs.”—(1) As 
a term in statutes of Massachusetts 
and Maine authorizing towns to make 
by-laws for the management of their 
“prudential affairs,’ “perhaps no bet- 
ter approximation to an exact descrip- 
tion can be made, than to say that it 
embraces that large class of miscel- 
laneous subjects affecting the ac- 
commodation and convenience of the 
inhabitants, which have been placed 
under the municipal jurisdiction of 
towns, by statute or by usage.” Per 
Shaw, C. J., in Willard v. Newbury- 
port, 12 Pick. (Mass.) 227, 231 [quot 
Clarke v. Fall River, 219 Mass. 580, 
584, 107 NE 419; Cox v. Segee, 206 
Mass. 380, 382, 92 NE 620 (as “an 
approximate definition of this elas- 
tic term’’)]. See Towns [388 Cyc 593 


et seq]. (2) An “indefinite term 
. . » the difficulty arises in each 
case, in settling what concerns fall 


within it. One thing is very clear, 
that it cannot include those objects 
of social concern, which are express- 
ly vested in other bodies.” Spaulding 
Vieeluowell. zc -bick, @ CMassie wis, 

[quot in part State v. Boardman, 93 
Me. 78, 77, 78, 44 A 118, 46 LRA 750]. 
(3) In a statute that the selectmen 
shall have the management of the 


As a verb, to cut 


PRUDENT—PUBLIC 


origin, °° 


PTs 


meaning false; 
sham;*! a prefix, signifying false; counterfeit; pre- 
tended; spurious;°? a word frequently prefixed to 


another and meaning false; spurious.®? 
PSYCHOSIS. 


counterfeit; spurious; 


A disease of the mind.°4 


An abbreviation for “part;”°® sometimes, 


not commonly, an abbreviation for “president.”°? 


PTOMAINE. A poisonous product: of putrefac- 


tion;®8 a putrefactive alkaloid.®® 


PTOSIS ABDOMINALIS. A general letting down 


of the contents of the abdominal cavity.‘ 


PUBERTY. The earliest age at which a person 


PUBLIC."? 


“prudential affairs” of the town, “in 
the ordinary signification of the term 
is intended the transaction of busi- 
ness on behalf of the town, requiring 
the exercise of ' discretion and pru- 
dence.” Sumner v. Dalton, 58 N. H. 
295, 297 [quot New London v. Davis, 
73 N., HL. (72, 79,59 A 869]. -(4) “All 
matters and things necessary to be 
done in order to carry into effect the 
lawful powers of towns, seem... 
to be embraced in the phrase.” Pike 
v. Middleton, 12 N. H. 278, 282 [quot 
New London v. Davis, supra]. (5) 
“Pecuniary matters, as well as other 
subjects of internal police, may well 
be embraced under a strict definition 
of the word ‘prudential,’” as used 
in “prudential affairs.’ Sanborn v. 
Deerfield, 2 N. H. 251, 252. Author- 
ity and powers of officers see Towns 
[38 Cye 627.1}. 4 

54. Spaulding v. Lowell, 23 Pick. 
(Mass.) 71; Willard v. Newburyport, 
12: Pieks (Mass.) 227. 

55. See also Prudent ante. 

56. See Judiciously 35 C. J. p 124 
text and note 18. 

57. Webster New Int. D. 

“Dried prunes” see Fruit 27 C. J. 
p 9D ‘note 58 Lb] 12). 

58. Webster New Int. D. , 

[a] “To prune and cultivate an 
orchard according to the best horti- 
cultural methods, would require the 
doing of all those things which are 
essential to keep the trees in a good 
condition and preserve their fruit- 
bearing qualities, which would in- 
clude the cutting off of suckers and 
water-sprouts when necessary to the 
health of the trees, as well as the 
taking of proper steps to remove in- 
sects pests, which sapped their lives, 
when the trees are so infested.” An- 
derson v. Hammon, 19 Or, 446, 449, 
24 P 228, 20- AmMSR 832. 

59. MacDonald v. Sun Printing, 
etc., Assoc., 45 Misc. 441, 446, 92 NYS 
37, 40. 

“Matter and conduct which some 
good people deem prurient other good 
people deem chaste. There is no fixed 
standard of pruriency. It is largely a 
matter of education and taste.’ Per 
Gaynor, J., in MacDonald v. Sun 
Printing, ete., Assoc., supra. 

60. MacDonald v. Sun Printing, 
etc., Assoc., 111 App. Div. 465, 98 NYS 
116, 117 (according to the Century 
Dictionary, from: “‘pseudein,” to cheat; 
to deceive; according to Stormonth, 
“a most accurate lexicographer,”’ from 
pseudes,” lying, false). 

61. Century D. [quot MacDonald 
v. Sun Printing, ete., Assoc., 111 App. 
Div, 465, 98 NYS 116, 117] (‘freely 
used as an English prefix with words 
of any origin’’). 

62. Webster D. [quot State v. 
Skinner, 37 Nev. 107, 139 P 773, 776]. 

63. MacDonald v. Sun Printing, 
etc., Assoc., 111 App. Div. 465, 98 NYS 
116, 117 [quot Stormonth, ‘fa most 
accurate lexicographer’’]. 

[a] “Pseud o-presumptions.’”? — 
State v. Skinner, 37 Nev. 107, 139 P 
773, 776 [cit Chamberlayne Mod. L. 
oe Bvid.]. See also Hvidence §§ 73- 

Ae 


ean beget or bear children." 
[§ 1] A. As a Noun. 


“Public” does 


64. Webster New Int. D. [quot 
Davis v. State, 153 Ga. 154, 112 SE 
280, 282]. 

[a] Especially, a functional men- 
tal disorder, that is, one unattended 
with structural changes in the brain. 
Webster New Int. D. [quot Davis v. 
State, 153 Ga. 154, 112 SE 280, 282]. 

Insanity generally see Insane Per- 
sons 32 C. J. p 580. 


65. See Abbreviations 1 C. J. p 
276 et seq. 

66. Jackson v. Cummings, 15 Ill. 
449, 453; Blakeley v. Bestor, 13 Ill. 
708, 715; Hunt v. Smith, 9 Kan. 137, 
153 


“Some objection: was taken on the 
argument to the abbreviations, such 
as ‘pt’ for part used in describ- 
ing the premises in the various tax 
title proceedings; but the objection 
was not much relied upon, and is 
scarcely worthy of serious considera- 
tion. Such abbreviations are well un- 
derstood, and no one is misled by 
them.” Blakeley v. Bestor, supra. 
Judicial notice of abbreviations see 
Evidence § 1942. 

“Part” see 46 C. J. p 1384. 

67. Griffin v. Erskine, 131 Iowa 
444, 109 NW 13, 15, 9 AnnCas 1193. 

[a] For example, “written in a 
draft following the name of the 
president of a bank the letters were 
suggestive of his official position.’ 
Griffin v. Erskine, 131 Iowa 444, 448, 
109 NW 13, 9 AnnCas 1193. 

68. Peo. v. Buchanan, 145 N. Y. 
1, 11, 39 NE 846. 

69. Drury v. Armour, 140 Ark. 371, 
216 SW 40, 43. 

[a] “Found [generally] in the 
form of malignant poison in canned 
meats or fish, and sometimes found 
in less harmful form in preserved 
vegetable matter.” Drury v. Ar- 
mour, 140 Ark. 371, 378, 216 SW 40. 

70. Krisinger v. Creston, 141 Iowa 
154, 119 NW 526, 528. 

71. Webster New Int. D. 

[a] For matrimonial purposes, it 
is fixed, by the common law,at twelve 
years in females. ‘‘This rule was 
derived from the civil and canon jaw, 
though the latter it seems did not re- 
gard the age as conclusive, but per- 
mitted the fact of puberty to be 
proved by actual inspection. The 
common law, however, preferred to 
prevent such indecent disclosures as 
tending to the corruption of public 
virtue, and so contended itself with 
the simple inquiry into the age of the 
party when the question of puberty 
arose.” State v. Pierson, 44 Ark. 265, 
266 [cit 1 Bishop Marr. and Div. §§ 
144-1470 2 Bishop: ‘Crs E87 aay 
Nonage see Marriage §§ 12, 138. 

“Under the age of puberty” 
Rape [33 Cyc 1444 note 27]. 

72. Cross references: 

Act see Statutes [38 Cyc 985]. 
Administration see Executors and Ad- 

ministrators §§ 2872-2892. 
Administrator see Executors and Ad- 

ministrators §§ 2872-2892. 

Aid see Public Aid post (cross ref- 
erences). 
Assembly see Disturbance of Public 

Meetings § 29 note 31 [a]. See also 

Assembly 5 C. J. p 811 note 7. 


see 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


have a fixed or Hennite meaning ;** it is a convertible 


term.74 


In one sense, the “public” is everybody;7> and 
accordingly “public” has been defined or employed as 
meaning the body of the people at large;*® the com- 
munity at large,7 without reference to the geograph- 
ical limits of any corporation like a city, town, or 
county;‘* the people;*® the whole body politic;*° 
the whole body politic, or all the citizens of the 


state.®? 


In another sense the word does not mean all the 
people, nor most of the people, nor very many of the 
people of a place, but so many of them as contradis- 
Accordingly, it has 
been defined or employed as meaning the inhabitants 
of a particular place;** all the inhabitants of a par- 


tinguishes them from a few.’? 


Bridge see Bridges §§ 2, 38. 

Carrier see Carriers §§ 1, 9, 1038. 

Cemetery see Cemeteries § 1 

Charity see Charities § 5. 

Defamation see Divorce § 163; 
and Slander §§ 2, 169. 

ery see Depositaries §§ 1, 42, 


Libel 


Detective see Detectives § 1. 
Domain see Copyright and Literary 
Property § 42; Public Lands post. 
Easement see Public Easement post 
(cross references). 

etic. see Warehousemen [40 Cyc 

ee 

aes see Banks and Banking § 

Facility see 25 C. J. p 334. 

Ferry see Ferries §'1. 

Franchise see Franchises § 1 

Gambling house see Gaming §§ 84,°91. 

Garage see Livery-Stable and Garage 
Keepers § 2 note 2 [ce]. 

Grant see Public Grant post (cross 
references). 

Health see Health 29 C. J. p 2389. 

Holiday see Holidays 29 C. J. p 761. 

Hotel see Innkeepers § 1. 

Landmark see Boundaries §§ 18, 19, 
39; 805. O28: 

Lighting system see Municipal Cor- 
porations § 2308 et seq. 

Market see Market § 6. 

Minister see Ambassadors and Con- 

Sfsuls $1. 

Morals see Public Morals post (cross 
references). 

Navigable water see Navigable: Wa- 
ters) 45:5C. Jim 398. 

Newspaper see Newspapers § 1 note 
13) Phy. 


Nuisance see Nuisances § 3. 

Officer see Officers § 3. 

Park see Park § 2 text and notes 81, 
16. 

Pier see Wharves [40 BA! 894]. 

Power see 49 C. J. p 1241. 

Printer see States [36 Cye 878]; Unit- 
ed States [39 Cyc 734]. 

“Profession” ante. 

Property see Property §§ 16-18. 

Quasi corporation see Corporations 
: 46; Municipal Corporations §§ 11— 
13. 


Record see Records [34 Cyc 585]. 
Water see Waters [40 Cyc 542]. 

73. In re Public Supply of Water 
by Coal Companies, 10 Pa. Dist. & 
COmbOy ss TA). 

74. In re Public Supply of Water 
by Coal Companies, supra [quot Hus- 
ton Tp. Poor Dist. v. Benezette Tp. 
Poor DiStue kop” bas, O93, soon eto ee 
1060]; In re Norristown Steam Heat 
Cos, 30 Ba. Dist. 138. 


[a] Inacts of assembly whose ob- 
jects are dissimilar, “‘public’’ has 
widely different meanings. In re 


Public Supply of Water by Coal Com- 
panies, 10> Pal Dist. 6 ,Co, —570,, sont 
(construing Act April 22, 1905 [P. L. 
p 260] relative to “the supply of wa- 
ter to the public’). 

75. Jones v. Chanute, 63 Kan. 243, 
65 P 2438, 244. 

[a] In making purchases, “the 
public’ may meax that vast multi- 


PUBLIC 


ticular place;*4 


[50 C.J3.] 845 


the people of the neighborhood.*® 


Phrases: “Debt due to the public,”8* “due the pub- 


hie? 24 


[§ 2] B. As an Adjective—1. In General. 
said to be very difficult, if not impossible, to frame 
a definition for the word “public” that is simpler or 


lie,”8* “in public,’ “in the public,”’® “local pub- 
he,”®° “the publie or the employees,’’®! “work involv- 
ing a risk or danger to the employees or the pub- 


It is 


clearer than the word itself ;°? a convertible term,?* 


meanings. 


publie.°® 


tude, which includes the ignorant, 
the unthinking, and the credulous, 
who do not stop to analyze, but are 
governed by appearances and gen- 
eral impressions. Collins v. F. M. 
Paist Co., 14 F. (2d) 614, 616; An- 
drew Jergens Co. v. Bonded Products 
Corp., 13 F. (2d) 417, 422 [quot Flor- 
ence Mfg. Co. v. Dowd, 178 Fed, 73, 
101 CCA 565]. Actual or probable de- 
ception of customers see Trade- 
Marks, Trade-Names and Unfair Com- 
petition [38 Cyc 773]. 

[b] A railroad company is part 
of the public, authorized to purchase 
water from a water company in a ter- 
ritory within which the water com- 
pany is authorized by its charter to 
supply water to the public. Common- 
wealth v. Pennsylvania R. Co., 232 Pa. 
US35oSih VAY GL 96) WAL 8s 

[c] Under a statute providing for 
a hearing before a board of special 
inquiry, “separate and apart from the 
public,’”? as to whether or not an alien 
is to be excluded, the “public’’ to be 
excluded does not mean an attorney 
for the immigrant, but those who at- 
tend out of curiosity. Miers v. 
Brownlow, 21 F. (2d) 376, 378 (con- 
struing 8 USCA § 153). Exclusion 
and expulsion of aliens see Aliens §§ 


46-127. 

76. Anderson L. D. [quot Wyatt 
Ve) Larimer, ete.,) Lrr..Co;, 1 «Colo; A. 
480, 29 P 906, 911]; Baker v. John- 
ston, 21 Mich. OL, eooDs 

77. Anderson L. D. [quot Wyatt v. 
Larimer, etc., Irr. Co., 1 Colo. A. 480, 
29 2 906, 911]. See Knight v. Thom- 
as, 93 Me. 494, 500, 45 A 499 (“the 
public consists of the entire com- 
munity, persons who pay taxes and 
persons who do not’). 

78. Baker v. Johnston, 21 Mich. 
SL, Sed. 

79. Anderson L. D. [quot Wyatt v. 
Larimer, etc., Irr. Co., 1 Colo. 480, 
29 P 906, 911]; In re Norristown 
Steam Heat Co., 30 Pa. Dist. 138, 140. 

80. In re Norristown Steam Heat 
Co., supra; Loraine v. Pittsburg, etc., 
RAC 2 Pa, Cov.309; 30. 

81. Bouvier L. D. [quot Ex parte 
Horn, 292 Fed. 455, 457; Ex p. Tsune- 
taro Machida, 277 Fed. 239, 241; Wy- 
att. warimer, zete:, Jrri Co: 1. Colo: 
Al) 480, 29 P 906, 911; South High- 
land Land, etc., Co. v. Kansas City, 


172° Mo. 523), 534,72 SW 944]; In're 
Norristown Steam Heat Co., 30 Pa. 
Dist. 138; Newcomb v. Smith, 2 Pinn. 


(Wis.) 131, 154. 

82. State v. Baker, 88 Oh. St. 165, 
176, 102 NE 732, 736 [quot State v. 
Luce, 14 Del. 396, 399, 32 A 1076, 1077]. 
See Cawker v. Meyer, 147 Wis. 320, 
326, 138 NW 157, 87 LRANS (510 
(‘“ ‘public’ must be construed to mean 
more than a limited class defined by 
the relation of landlord and tenant, 
or by nearness of location, as neigh- 
bors, or more than a few who by rea- 
son of any peculiar relation to the 
ies: of the plant can be served by 
him” 


[a] " “Pyblic” does not necessarily 


mean all of the inhabitants of a state, 


used variously, depending for its meaning upon the 
subjects to which it is applied.®® It has two proper 
A thing may be said to be public when 
owned by the public, 
Thus it has’ been defined as pertaining to, 
or belonging to, the people;°®? of or belonging to the 


and also when its uses are 


but may properly be applied either 
to the inhabitants of a state, a coun- 
ty, or a community. Peo. v. Turn- 


bull, LS Ape CAS we. 

83. Bouvier L. D. Cquot South 
Highland, ete. Co. v. Kansas City, 
172 Mo. 528, 534, 72 SW 944]; In re 
Norristown Steam Heat Co., 30 Pa. 
ete 138. 

84. 


Loraine v. Pittsburg, ete, R. 
Con 2m Tea. IC oy 359% Ee 

[a] In a narrower sense “public” 
is confined to those of the inhabitants 
who are patrons of a public corpo- 
ration, such as a railroad., Loraine 
vo Pittsbure, ete, (Ra Co, 2imPani€os 
SOs Olle 

[b] In a still more limited sense 
“public” may be confined to those who 
are shippers of coal over a railroad. 
Loraine v. Pittsburg, etc., R. Co., 27 
Pat €o.359, 36. 

85. Anderson L. D. [quot Wyatt v. 
Marimer,sete:,, irr. (Co:,) Colo, AukaoO, 
29 P 906, 911]; Baker v. Johnston, 
21 Mich. 319, 335. 


86. See infra § 28. 

87. See Due § 2 text and note 21. 

88. Moffit v. State, 43 Tex. 346 
(ania. publics place; tosewitss Tones 


public road,” in an indictment for 
indecent exposure, is not tantamount 
to “in public’). Indecent exposure 
see Obscenity §§ 5-9. 

89. Judice v. Scott, 168 La. 111, 121 
S 592, 596 (construing Const. [1921] 
artel4awns) ae Lbs 

90. Public Serv. Commn. v. Phil- 
adelphia, etc., R. Co., 155 Md. 104, 141 
ASD 09 ae YET. 

91. Turnidge v. Thompson, 89 Or. 
637, 644, 175 P 281. 

92. Turnidge v. Thompson, supra. 

93. -Cawker v. Meyer, 147 Wis. 320, 
133 NW 157, 159, 37 LRANS 510. 

94. Huston Tp. Poor Dist. v. Bene- 
zettey Dp, Poor Dist. lsh uPaotescwas 
398, 19 A 1060. 

[a] Inanact of assembly, “public” 
may refer to the whole body politic; 
that is to say, to all the inhabitants 
of the state, or to the inhabitants of 
a particular place only; it may be 
properly applied to the affairs of the 
state or of a county or of a communi- 
ty. Huston Tp. Poor Dist. v. Bene- 
zette Tp. Poor Dist., 135 Pa. St. 393, 
398, 19 A 1060 (construing “public 
tax’”’ in the act of 1836); In re Nor- 
ristown Steam Heat Co., 30 Pa. Dist. 
138. 

95. Morgan v. Cree, 46 Vt. 773, 786, 
14 AmR 640. 

96. Hennepin County v. Gethse- 
mane Brotherhood, 27 Minn. 460, 462, 
8 NW 595, 38 AmR 298; Missouri, 
etc., R. Co. v. State, 29 Okl. 640, 646, 
119 P 117, 119. See Gerke v. Purcell, 
25 Oh. St. 229, 241 (‘‘ ‘public’ is used 
in various senses. It is sometimes 
applied to describe the use to which 
the property is applied; at others, 
to describe the character in which it 
is held’). 

97. State v. Whitesides, 30 S. C. 
519, 585, -9) SH 66); 663; 35 LRVAS 777 
(“according to the best lexicogra- 
phers”). 


846 [50 C.J.] 


people at large;°* of or pertaining to the people;%® 
belonging to the people;! pertaining to or affecting 
the whole body of people, or an entire community ;” 
relating to a nation, state, or community;’ relat- 
ing to or affecting a nation, state, or community at 
large;* open or common to all;° open to all the peo- 
open for general or 
common use or entertainment, as a public highway 
or road, a public house;* shared in or to be shared 
or participated in or enjoyed by people at large;° 


ple;® open to common use;? 


98. Century D. [quot State Public 
Utilities Commn. vy. Monarch Refrig- 
erating Co., 267 Ill. 528, 533, 108 NE 
716, 718, AnnCas1916A 528; Quinn v. 
Irving Park Dist., 207 Ill. A. 449, 455; 
Audubon Country Club v. Com.,; 169 
Ky. 399, 183 SW 911, 912; Dis. op. in 
Peo. v. Hemleb, 127 App. Div. 356, 111 
NYS 690, 693; Cawker v. Meyer, 147 
Mire 320, 138 NW 157, 159, 37 LRANS 

10]. 

99. Webster New Int. D. [quot 
State Public Utilities Commn. v. Mon- 
arch Refrigerating Co., 267 Ill. 528, 
533, 108 NE 716, 718, AnnCas1916A 
528; Quinn v. Irving Park Dist., 207 
Ill. A. 449, 456; Cawker v. Meyer, 147 
Wis. 320, 133 NW 157, 159, 37 LRANS 
510]; Webster D. [quot State v. Bry- 
an, 50 Fila. 293, 384, 39 S 929]. 

1. Webster D. [quot State v. Bry- 
an, supra]. 

Suepiackwel. DD. ‘Equotwirvine sv. 
Com., 124, Va. 817, 97 SE 769]. 

[a] Similar definition.—‘‘Concern- 
ing or affecting the people or com- 
munity at large.’ Anderson L. D. 
[quot Fowler v. Benner, 13 OhNPNS 
slowno lor) 

3. State v. Whitesides, 30 S. C. 
579, 585, 9 SE 661, 663, 3 LRA 777 
(‘according to the best lexicograph- 
ers’’). 

4 Webster New Int. D. [quot 
State Public Utilities Commn. v. Mon- 
arch Refrigerating Co., 267 Ill. 528, 
533, 108 NE 716, 718, AnnCas1916A 
528; Quinn v. Irving Park Dist.; 207 
Ill, A. 449, 456; Cawker v. Meyer, 147 
Wiis, 820, 133° NW) 157, 159,737 WoRA 
NS 510]. 

“But to make a matter a public 
matter, it need not pertain to the 
whole nation or State. It is sufficient 
if it pertains to any separate or dis- 
tinct portion thereof or community.” 
State v. Whitesides, 30 S. C. 579, 585, 
9 SE 661, 663, 3 LRA 777. ‘ 

[a] Similar definition.—‘‘Relating 
to or affecting the whole people of a 
State, nation or community.” Cen- 
tury D. [quot State Public Utilities 
Commn. v. Monarch Refrigerating 
Co., 267 Ill. 528, 533, 108 NE 716, Ann 
Cas1916A 528; Quinn v. Irving Park 
Dist., 207 Ill. A. 449, 455; Audubon 
Country Club v. Com., 169 Ky. 399, 
408.6 183) SW olds Dis. opin Peo: iv. 
Hemleb, 127 App. Div. 356, 111 NYS 
690, 693; Cawker v. Meyer, 147, Wis. 
320, 325, 183 NW 157, 37 LRANS 510]. 

5. Black L. D. [quot Irvine v. Com., 
124 Va. 817, 97 SE 769]. 

“Common” synonymous see Com- 
mon 12 C. J. p 154 text and note 84. 

6. Century D. [quot South High- 
Jand Land, etc., Co. v. Kansas City, 
172 Mo. 523, 534, 72 SW 944; Dis. op. 
in Peo. v. Hemleb, 127 App. Div. 356, 
111 NYS-690, 693]; State Public Util- 
ities Commn. v. Monarch Refrigerat- 
ing’ Co., 267 Tl. 528, 533,° 108 NE716, 
718, AnnCas1916A 528; Quinn v. Ir- 
ving Park Dist., 207 Ill. A. 449, 456; 
Audubon Country Club v. Com., 169 
Ky. 399; 183 SW. 911, $12) [quot Cyc]. 

7. Black L. D. [quot Irvine v. 
Com., 124 Va, 817, 97 SE 769]. 

8. Austin v. Soule, 36 Vt. 645, 648 
(“and yet the term is more compre- 
hensive than ,this definition’’). 

9. Century D. [quot South High- 
land Land, etc., Co. v. Kansas City, 
172 Mo. 523, 534, 72 SW 944; Dis. op. 
in Peo. v. Hemleb, 127 App. Div. 356, 


PUBLIC 


vate.”1? 


government.?4 


111 NYS 690, 693]; State Public 
Utilities Commn. v. Monarch Refrig- 
erating Co., 267 Ill. 528, 108 NE 716, 
718, AnnCas1916A 528; Quinn v. Ir- 
ving Park Dist., 207 Ill. A. 449, 456; 
Audubon Country Club v. Com., 169 
Ky. 399, 183 SW 911, 912. 

[a] “Some of the affairs of a rail- 
road company are public and some 
are private. The safety of a 
bridge on the line is a subject of 
public moment. The public, in this 
sense, iS a number of persons who 
are or will be interested, and yet who 
are at present unascertainable.. All 
the future passengers on the road are 


the public, in respect to the safety 
of the bridge.’”’ Crane v. Waters, 10 
Fed. 619, 621. 

10. Century D. [quot State Pub- 


lic Utilities Commn. v. Monarch Re- 
frigerating Co., 267 Ill. 528, 533, 108 
NE 716, 718, AnnCas1916A 528; Quinn 
ve Irvine Park Dist, 207 TIM Al r449> 
455; Audubon Country Club v. Com., 
169) Ky.°399, 483 SW 911,912: South 
Highland Land, ete., Co. v. Kansas 
City, 172 Mo. 5238, 534, 72 SW 944; 
Dis. op. in Peo. v. Hemleb, 127 App. 
Div. 356, 111 NYS. 690, 693; Cawker 
v. Meyer, 147 Wis. 320, 133 NW 157, 
159,037 WIRANS: 510). 

[a] Used in this latter sense, it 
would not include those isolated in- 
stances in which a person might se- 
lect a few individuals with whom he 
chooses, to deal, but would include all 
those businesses or plants which were 
intended for, and open to, the use of 
all members of the public who may 
require it, to the extent that its ca- 
pacity will permit of the public use. 
State Public Utilities Comma. v. Mon- 
arch Refrigerating Co., 267 Ill. 528, 
108 NE 716, 718, AnnCasl1916A 528. 

11; Blaek! L.~ D.. [quot Irvine. v. 
Com., 124 Va. 817, 97 SE 769]. _ See 
Oahu R. Co. v. Brown, 8 Hawaii 163, 
165 (“[in] the popular use, by... 
[public] is intended what is of large 
or general character’’). 

[a] “General” compared.—‘‘A dis- 
tinction, however, seems to have been 
made between the terms public and 
general, and they are sometimes used 
as synonymous. The former term is 
applied strictly to that which con- 
cérns all the citizens, and every mem- 
ber of the state, while the latter in- 
cludes a lesser, though still a large 
portion of the community.” New- 
comb. v. Smith, 2 Pinn. (Wis.) 131, 
154 [cit 1 Greenl. Evid. § 128]. 
“General” synonymous see General 
28 C. J. p 609 text and note 88. 

“A general or public act” see Gen- 
eral § 3 note 88 [a]. 

12. Century D. [quot Peo. v. Hem- 
leb, 127 App. Div. 356, 111 NYS 690, 
693]; Fifth Ave. Coach Co. y. State, 
73 Misc. 498, 499, 181 NYS 62 (claim); 
Huston Tp. Poor Dist. v. Benezette 
Tp... Poor Dist.; dsb: Par St 303i sosy 
19 A 1060 (“in its most comprehen- 
Sive-sense’’); In re Norristown Steam 
Heat Co., 30 Pa. Dist. 138, 140; O’Hara 
v. Miller, 1 Kulp (Pa.) 288, 295; State 
v. Whitesides, 30 S. C. 579, 584, 585, 
9 SE 661, 668, 3 LRA 777%. 

[a] “Private” distinguished.—(1) 
“In general, public expresses some- 
thing common to mankind at large, 
to a nation, state, city or town, and 
is opposed to private, which denotes 
what belongs to an individual, to a 


not limited or restricted to any particular class of 
the community ;?° 


general;!1_ opposed to “pri- 


In its enlarged sense, the word takes in 
the entire community, the whole body politic;*® in 
a more limited sense, it means of, or relating to, the 


Phrases:15 “Free public library,”?® “place of pub- 
lic resort,”!7 “public aecommodation,”!* “public ac- 
count,”’?® “publie accountant,”’?° “public acequias, 
“public action,’”* “public administrative officer, 
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23 


| family, to a company, or corporation.” 
; Webster D. [quot Chamberlain v. Bur- 
lington, 19 Iowa 395, 403]. (2) “The 
road which ali may travel is a public 
highway; the avenue which leads to 
a man’s residence for his own con- 
venience is a private road. We speak 
of a hotel as a public house, although 
it is really private property. Church- 
es are called houses of public wor- 
ship, although owned and controlled 
by separate sects. A gallery of art, or 
a course of lectures, is said to be 
open to the public, and this without 
regard to the purpose or character of 
the management, or to the imposi- 
tion of an admission fee. A school 
established by a few families for the 
education of their own children ex- 
clusively is termed a private school; 
while an academy or seminary, which 
is open to all pupils whose parents 
are willing to pay for their educa- 
tion, is a public institution, no, mat- 
ter whether under the immediate con- 
trol of a Jewish rabbi, a Methodist 
conference, a Presbyterian synod, an 
Episcopal diocese; or a Roman Catho- 


lic Bishop.” Per .Woodward, J., in 
O’Hara v. Miller, 1 Kulp (Pa.) 288, 
295. 


“Private” ante. 

13. State v. Hensley, 75 Oh. St. 
255, 79 NE 462, 463, 116 AmSR 734, 
9 LRANS 277, 9 AnnCas 108 (“‘pub- 
liertrialt):. 

14. Oahu R. Co. v. Brown, 8 Ha- 
waii 163, 165. 

15. See also infra §§ 3-101. 

16. See infra § 538. 

“Jjibrary”’ see 37 C. J. p 160. 

17. See infra § 70. 

18. See Goff v. Savage, 122 Wash. 
194, 210 P 374 (sale of soda water not 
matter of public accommodation). 

“Accommodation” see 1 C. J. p 518. 

“Blace of public accommodation” 
see Place § 15 text and note 8. 

_19. See infra this note. 

[a] As used in a statute relating 
to liability for public funds (1) “pub- 
lic account” is not confined to techni- 
cal accounts, but embraces every case 
where one retains public money which 
ought to be paid into the public 
coffers, no matter under what appel- 
lation received. Com. v. Easton Bank, 
10 Pa. 442, 446 [quot Schoyer v. Com- 
et Oil, etc., Co., 284 Pa. 189, 130 A 413, 
415; Wilson; etc, Est:;) £50) Pa o28b, 
288, 24 A 636]. (2) Accounting for 
public funds generally see Officers 
§§ 310-325. 

20. “Accountant” see 1 C. J. p 587. 

“Certified public accountant” see il 
Cava as 

{a] Public accountants are not 
liable to a stranger for negiigence in 
auditing accounts of a corporation, 
where there is no contractual rela- 
tion and no allegation of intent to de- 
ceive, as they owe him no duty. Lan- 
oe v. Lybrand, 264 Pa. 406, 107 A 


21. State v. Aztec Ditch Co., 25 N. 
M. 590, 185 P 549, 552 (as used in a 
statute regulating waters and water- 
courses, “public acequias” include 
community acequias). 

Waters and watercourses generally 
see Waters [40 Cyc 542]. 

22. See Actions § 45 note 27 [b]. 

23. Big Wood Canal Co. v. Chap- 
man, 45 Ida. 380, 263 P 45 (as in- 
cluding water master under statute 
regulating waters and watercourses). 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“public affairs,”?4 “publie alley,”2® “public allot- 
ment,”*® “publie analyst,”?7 “public and governmen- 
tal function,”?® “‘public and unequivocal’ posses- 
sion,”?® “public applicant for aid,”’° “publie ap- 
pointee,”*? “public auction,”®? “public authority,”?? 
“public bar,”** “public beach,”*® “public, benevolent, 
or charitable purposes,”’** “public blockade,’”’3? “pub- 
lic boarding house,”?’ “public body,”®® “public ea- 
casualty,”*° “public ceremony,”*! 
“public charitable associa- 
tion,” *® “public charitable societies,”*+ “public char- 


lamity or 
“public character,”*2 


24, See Affair 2 C. J. p 310; 

25. See Alley 2 C. J. p 1150. 

26. Smith v. Charing-Cross, etce., 
EC On eto. Ll 6.64.5 61. 5 (public 
allotment of shares). 

“Allotment” see 2 C. J. p 1153. . 

27. Reg: v. Plaxton, 29 B. C. 15, 16, 
36 | lage i 321 (used in liquor stat- 
ute). 

“Analysis” see 2 C. J. p 1333. 

28. See infra § 39. 

29. Leader Realty Co. v. Lakeview 
Land Co., 133 La. 646, 655, 63 S 253. 

Open and notorious possession as 
essential to adverse possession see 
Adverse Possession §§ 57-63. 

“Possession” see 49 C. J. p 1096. 

30. As disqualifying elector see 
Blections § 48 note 38 [a]. 

“Aid” see 2 C. J. p 1022. 

“Applicant” see 4 C. J. p 1399. 
eee Johnson v. State, (Fla.) 127 S$ 

“Appointee” see 4 C. J. p 1403. 

32. See Witter v. Milpitas Bank, 
(A.) 262 P 808, 812 [aff 204 Cal. 570, 
269 P 614] (‘‘publie auction,” in in- 
strument, taken in ordinary sense, 
where no statutory definition). See 
also Auctions and Auctioneers § l. 

33. Com. v. Allen, 240 Mass. 244, 
133 NE 625 (such as treasurer and 
receiver general); U. S. v. Lucinario, 
6 Philippine 325 (foreign consul, 
not); Queensland Law Reporting In- 
corporated Council v. Federal Tax 
Comr,., 34° Austr) "C.24b) “R580 daw 
reports publishing association, not). 

[a] In England, as defined by 
statute, “any body of persons, not 
trading for profit, authorized by or 
under any Act to carry on a railway, 
canal, dock, water or other public 
undertaking.” Acquisition of Land 
Aet €1919) (9 & 10°Geo. V ¢'57).§ 12 
subsec 2 [quot Metropolitan Water 
Bd. v. Berton, [1921] 1 Ch. 299 (water 
undertaking). 

“Authority” see 6 C. J. p 864. 


; sang See, bar 7. Cy dp p, 9Lsrnote 13 
aj.s 

35. See Beach 7 C. J. p 1017. 

86. Houston v. Burns, [1918] A. 
€.) 33%, 3438 Cused. in. will). 


“Benevolent” see 7 C. J. p 1140. 

“Charitable” see 11 C. J. p 296. 

“Purpose” see 51 C. J. 

37. See War [40 Cyc 363]. 

38. See Boarding House 8 C. J. p 
1132 note 14 [da]. 


“Inn” distinguished see Innkeep- 
ers § 3. 
39. Com. v. Australian Common- 


wealth Shipping Bd., 39 Austr. C. L. 
R. 1, 8 (as to “public body,” such as 
commonwealth shipping board trans- 
gressing statutory powers); Laun- 
eeston Mar. Bd. v. Rex, 33 Austr. C. 
L. R. 142 (loan to ‘“‘public body’’). 


49. In re Boston Opera Co., 249 
Fed. 269, 270. 

“Calamity” see 9 C. J. p 1116. 

“Casualty” see 11.C. J. p 29. 

Slee x Vey ineliss 9021.6 J. Ska B: 
MALO se tiles 

42. Corliss v. E. W. Walker Co., 


64 Fed. 280, 282, 31 LRA 283 (one of 
foremost inventors). 

43. Rady v. New Orleans F. Ins. 
Patrol, 126 La. 273, 52 S 491, 492, 139 
AmSR 511 (fire insurance patrol, 
not such); Carter v. Eaton, 75 N. H. 
560, 73 A 6438, 645 (church is). 

“Charitable association” see Chart- 
ties § 9. 


PUBLIC 


aNGe, a2 


~ IID ( 
TN Sh yes 


44. Carter v. Eaton, 75 N. H. 560, 
73 A 643, 645 (religious society is). 
“Charitable societies” see Charities 


45. Averill v. Lewis, 
582, 138 A 815, 818. 
pe netitable trust” 


106 Conn. 
see Charities 


“Public charities and trusts” see 
Charities §§ 5, 6. 

46. Treadwell v. Beebe, 107 Kan. 
Sie OY Py GS Om Ada ao oF 

“Charitable use” see Charities § 4. 

“Public use” see infra § 94. 

47. McManaway v. Crispin, 22 Ind. 
A. 368, 53 NE 840, 841 (public high- 
way, not). 

“Commons” see 12 C. J. p 206; 
Common Lands § 1. 

Public common: 

Dedication for see Dedication § 26. 
Impounding animals on see Animals 

§ 6383 note 54 [b]. 

Use and regulation of public parks, 
squares, commons, and places see 
Municipal Corporations §§ 4022-4028. 


48. See infra this note. 
[a] In English law (1) any com- 
pany, not incorporated, registered 


under the Companies Act of 1862, is a 
“public company” within the mean- 
ing of the Apportionment Act of 1870. 
in sre eWibite:s [Lose taCh 231. 23.8 5 
In re Lysaght, [1898] 1 Ch.-115, 122; 
Macintyre v. Connell, 1 Sim. N. S. 
225, 40 EngCh 225, 61 Reprint 87. 
And see Nicholls v. Rosewarne, 6 C. 
B. N. S. 480, 95 ECL 480, 493, 141 
Reprint 544 (phrase referred to but 
not defined). (2) An unincorporated 
life insurance company ‘has been held 
to be a “public company” within the 
meaning of such act. In re Griffith, 
2G w.9 ODD. 

As not including partnership see 
Company 12 C. J. p 221 note 76 [hb]. 

“Company” see 12 C. J. p 220. 

“Public corporation” see Corpora- 
tions § 43. 

49. See Conveyance § 1. . 

50. Parke yv. Pittsburgh, 1 Pittsb. 
(Pa.) 218, 221 (includes a city). 

“Corporate body” see 8 C. J. p 1136 
note 68 [a]. 

“Public corporation” see Corpora- 
tions § 43. 


“Public body” see supra text and 


note 39. 
51. See Corporations §§ 43, 44. 
52. See infra § 13. 
53. See Dance House 17 C. J. p 


1125 note 46 [a]. 

54. See “Openly outrage public 
decency” 46 C. J. p 1110 text and note 
41. 

“Public indecency” see Indecency 
31 C. J. p 414 note 84 [a]. 

55. State y. Otter, 106 Oh. St. 415, 
140 NE 399, 404. And see Ditch 18 
Cc. J. p'1404 note 2 and cross refer- 
ences thereunder. 

Irrigation ditches see Waters [40 
Cyc 827 et seq]. 

Public drains see Drains 19 C. J. 


p 599. 

56. State v. Ryan, 80 Conn: 582, 
69 A 586, 5387 (as including public 
shows). 


“Diversion” see 18 C. J. p 1045. 
“Public amusement” see infra § 7. 
57. See Drains § 5 et seq.. 

[a] Does not include public river. 
—Coulton v. Ambler, 13 M. & W. 403, 
418, 153 Reprint 168. 

[b] “Public drainage.”’—State v. 
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itable trust,”45 “public, charitable use,’4* “public 
‘commons,”** “public company,’’** “public econvey- 
public corporate bodies,”®® “public corpo- 
ration,”®} “public cotton-seed buyer,”®? “public danec- 
publie decencey,”** “publie ditches,”** “pub- 
lic diversion,”®°® “public drain,”®? “public drinking 
house,”®* “public drinking place,”*® “public dues,”®° 
“public duty,”®! “public educational, institution,”®? 
“publie educational purposes,”®*® “public employ- 
ment,”°* “pubhe entrance,”*®> “publi¢ exhibitions,’’®* 
“public expense,’®? “public funds and money,’”’®® 


Otter, 106 Oh. St. 415, 140 NE 399, 404 
(construing “public” in this connec- 
tion to mean that portion of the pub- 
lic affected by such improvement). 

Drain as public improvement see 
Municipal Corporations §§ 2300-2303. 

Irrigation ditches see Waters [40 
Cye 827). 

Use and regulation of public drains 
see Drains §§ 194, 195; Municipal 
Corporations §§ 4000-4005. 


58. See infra this note. 
[a] “Public drinking house” or 
other “establishment in the nature 


thereof.”—-A hotel which has no bar 
or buffet and no place where guests 
can purchase liquor except as it is or- 
dered for service at a table and 
served, not from a bar or buffet, but 
from a room to which the guests or 
patrons have no entry, is a ‘public 
drinking house” or an “establishment 
in the nature thereof,’ as used in a 
restricting covenant in a deed. Gris- 
com v. Barcelonne, 90 N. J. Eq. 369, 
107 A 587, 588. 

“Barroom” see 7 C. J. p 930. 

“Dram shop” see Intoxiecating Liq- 
uors § 16. ; 

“Drinking shop” see 19 C. J. p 764. 

“Public bar” see Bar 7 C. J. p 918 
note 13 [a]. 

“Saloon” see [35 Cyc 714]. 

“Tippling house” see Disorderly 
Houses § 31. 

59. State v. Northern Pac. R. Co., 
139 Minn. 334, 166 NW 351, 352 (con- 
Ane definition in Gen. St. [1913] § 

60. Anderson v. Thompson, 10 Bush 
(Ky.) 132, 1386 (includes taxes levied 
for railroad aid); Bolling v. Stokes, 2 
Leigh (29 Va.) 178, 181, 21 AmD 606 
(special assessment for paving not 
“public dues” within lease requiring 
ground rent). 

“Dues” see 19 C. J. p 8382. 

61. See cases infra this note. 

[a] “Public duty or function.”— 
Strohmeyer v. Consumers’ Electric 
Co., 111 La. 506, 509, 35 S 703. ‘Public 
function” see infra § 39. 

[b] “Public or governmental 
[duty].”—Pass Christian v. Fernan- 
dez, 100 Miss. 76, 82, 56 S 329, 39 LRA 
NS 649. ‘Governmental duty” see 28 
Cc. J. p 753 text and note 4. 

“Duty” see 19 C. J. p 841. 

62. Queensland Law Reporting In- 
corporated Council v. Federal Tax 
Comr., 34 Austr. C. L. R. 580, 585 (aw 
reports publishing association not 
“public educational institution” within 
Income Tax Assessment Act). 

“Educational institution” see 19 C. 
J. p 1015. 

“Public institution” see infra text 
and note 84. 

63. Chesterman v. Federal 
Comr., 32.Austr, C. L. R. 362; (386, 

“Educational purpose” see 19 C. J. 
p 1015. 

“Public purpose” see infra § 67. 

64. Brown v. Shevill, 2 A. & EK. 
138, 148, 29 ECL 82, 111 Reprint 54 
(trade of butcher). 

“Employment” see 20 C. J. p 1245. 

65. ‘Union Indemn. Co. vy. S. N. Klei- 
er Co., 34 F. (2d) 738, 740 (entrance to 
alley between two buildings). 

“Entrance” see 20 C. J. p 1279. 


Tax 


66. See infra § 387. 
67. Fisk v. Cuthbert, 2 Mont. 593, 
596. 


“Expense” see 25 C. J. p 172. 
68. See infra § 40. 
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“public governmental function,’®*? “public green,”?? 
“publie hack,’’*+ “public hall,’”’?? “public harbour,’’™? 
“public hatred,”™* “public hearing,”?® “public high- | 
way,’*® “public hospital,”*? “public improvement,”*§ 
“pubhe improvement corporation,’*® “publie indebt- 
public injuries, 
“public inspection,’*®* “public institution,”** “publie 
interest,”°> “public journal,’*® “public lamp post,’’>* 
“oublie law,’®® 
senger,’”®® “public money,’’®? “public municipal cor- 


edness,”®® “publie indeceney,’*! “ 


“publie lavatory,”®® 


69. See infra § 39. 

70. Brown v. Greenfield Cong. Soc., 
203 Fed. 687, 689, 121 CCA 581 (“The 
words ‘parade’ and ‘place of parade’ 
are common designations of public 
squares and greens in New England. 
Undoubtedly the term ‘place of parade’ 
means primarily a training ground but 
practically it is synonymous with 
‘public green’ ” 

“Place of parade” see Place 48 C, J. 
p 1216 text and note 6. 

“Public square’ see infra § 84. 

71. [a] Statutory definitions.— 
City Code of Ordinances § 80 subd 1 
[quot Peo. v. May, 98 Misc. 561, 164 NY 
S 717, 719; Peo. y. Cuneen, 94 Misc. 509, 
512, 159. NYS 967; Mason-Seaman 
Transp. Co. v. Mitchel, 89 Misc. 230, 
153 NYS 461, 462; Havertys Taxicabs, 
Inc. v. Mitchel, 159. NYS 965, 966]; 
City Code of Ordinances § 80 subd 7 
[quot Peo. v. Cuneen, supra; Haver- 
tys Taxicabs, Inc. v. Mitchel, supra]. 

“Mack”, see.29 C. J. p 201. 

72. See Clarke v. Brookfield, 81 Mo. 
508, 512, 51 AmR 243 (as used in deed 
to municipal corporation). 

[a] Statutory definition.—‘‘A hall, 
corridor or passageway not within an 
apartment.” Gen. St. §§ 2563, 2567 
[quot Gibson v. Hoppman, 108 Conn. 
401, 404, 143 A 635]. 

[b] “Public halls, stairways, etc.’ 
—Tyler v. Vistula Realty Co., 31 Oh. 
Ay d, 166 NE 240. 

“Ball” see 29 C. J. 209. 

73. See Harbor or arbour 29 Ce 
J. Deals note 42 idl: 

74. See Hatred 29 C. J. p 215 text 
and note 15. 

75. See Hearing 29 C. J. p 286 text 
and note 32. 


76. See Highways § 1 text and note 
78. 

[a] “Public highway where the 
territory . is closely built up.”’— 


Lucedale Auto, Co. v. Daughdrill, 154 
Miss. 707, 123 S 871, 872. As subject 
to speed regulation see Motor Ve- 
hicles § 37. 

Distinguished from “private road” 
see Private Roads § 3. 

Street as public highway see Mu- 
nicipal Corporations § 3597. 

77. See Hospitals § 2. 

Public hospital: 
As public corporation see Corpora- 

tions § 44. 
Establishment of see Hie p aval, ; 5 
Liabilities of see Hospitals § 1 
Regulation of see Hospitals § 8. 

78. See Improvement § 4 

ee improvement: 


Uaeanty: see Counties §§ 236, 323. 

District of Columbia see District of 
Columbia §§ 42—46. 

Municipality see Municipal Corpora- 
tions §§ 2267-3596. 

State see States [36 Cyc 869]. 

Constitutionality of law validating tax 
or assessment for see Constitutional 
Law §§ 796, 1060-1068. 


Construction, improvement, and re- 
pair of: 
Bridge see Bridges §§ 6-47; Ca- 
nals §§ 15-21. 
Canal see Canals §§ 13-2 
Drain see Drains 8&§ ite “185, 189- 


193. 
Highway see Highways §§ 308-370. 
Levee see Levees and Flood Control 
§ 2-23. 
Delegation of power to levy assess- 
ments for benefit of see Constitu- 
tional Law § 347. 


. Vermilion Co.,, 
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poration,”®? * 


“oublie office, 


982 


“public mes- 


Gifts in aid of see Charities § 325. 
Of channels and streams see Naviga- 

ble Waters §§ 8. 

79. 
[a], 

80. Pees indebtedness 31 C. J. p 414 
text and note 77. 

81. See Indecency 31 C. J. p 414 
note 84 [a]. 

Within taba comity statutes see Ob- 
scenity § 4 

82. See ‘Injury § 23. 

83. State v. Atchafalaya-Teche- 
155 La. 882, 99 S 633, 
634, 35 ALR 748; Marsh v. Sanders, 
110 La. 726, 732, 34 S 752; State v. 
Citizens’ Bank, 51 La. Ann. 426, 430, 
State v. New Orleans Gas- 
Light Co., 49 La. Ann. 1556, 1558, 22 
S 815 (as used in constitutional pro- 
vision in reference to “public inspec- 
tion” of corporate stock book). 

Inspection of ccrporate bocks and 
records in general see Corporations §§ 
1300-1318. 

“Inspection” see Inspection § 1. 

84 See “Institution” § 7. 

“Private institution” distinguished 
see Institution § 5. 

“Public corporation” 
tions § 43. 

85. See Interest 33 C. J. p 265 text 
and note 47. 

Public interest: 

Libel and Slander § 244. 
Protection of by injunction 

junctions §§ 427-429. 

86. Hopt v. Utah, 120 U.S. 430, 435, 
7 SCt 614, 30, L. ed. 708 (as newspa- 
per). 

“Newspaper” see Newspapers § 2. 

87. See infra § 49. 

88. See cases infra this note. 

[a] Imcludes a lavatory in a lodg- 
ing house, for the common use Of all 
guests on the same floor. Chicago v. 
McGuire, 185 Ill. A. 589, 590. 

[b] Dees not include a lavatory 
“installed in an office building owned 
by a private individual for the con- 
venience of tenants of the building, 
which are kept locked so that no one 
can enter them except tenants of the 
building, which tenants were [are] 
furnished with keys.” Irvine v. Com., 
124 Va. 817, 819, 97 SH 769. 

89. See Law § 21. 

International law see International 
Law 33°C. 3c. p 384. 

90. See Carriers § 1085 text and 
note 48 (as used in statute requiring 
public messenger to be carried free 
of charge). 

“Messenger” see 40 C. J. p 652. 

91. See Money § 17. 

“Public funds” see infra § 40. 

92. Navigation district as see Nav- 
igable Waters § 41. 

“Municipal corporation” 
nicipal Corporations § 1. 

“Public corporation” 


37, 


<i improvement § 4 note 71 


see Corpora- 


see In- 


see Mu- 


see Corpora- 


tions § 43. 

93. Defined see Notice § 21. 

94. See Nuisances § 3. 

95. See Officers § 2. 

96. See Officers § 3. 

97. See infra this note. 

[a] Statutory definition: ‘Every 
person who, by the immediate 


provisions of law or by popular elec- 
tion or appointment by competent au- 
thority, takes part in the exercise of 
public functions.’’ Pen. Code art 401 
[quot U. 8. v. Weems, 7 Philippine 241, 
244-50. Sea ve Capurro, 7 Philippine 24) 
ZO Uioe Ve Canine ton gu Philippine 
725, 732; U.S. v. Leyson, 5 Philippine 


“public official proceedings,”’®® 
“publie or corporate property 
tended for corporate purposes,”! “public or private” 
charitable organizations,” “public outery,’® “publie 
parochial fund,”4 
“public peace,’’® 


public notice,”®? “public nuisance,”®* 
95 66 


public officer,’’®® “public official,’””?7 
“publie opinion,”®? 
used or in- 


. . . 


“public passenger conveyance,” 


“public performanee,’”* “public 


place,”’® “public place of business,”? “publie posts,’’?° 

“public proceeding,”1! “public proposition,’+? “pub- 
447, 451]. “Public function” see in- 
fra § 39. 


“Official” see 46 C. J. 

98. See infra this ope 

[a] Compared with “proceedings 
authorized by law.”—There is no prac- 
tical difference in the meaning of “pub- 
lie official proceedings’’ and “nroceed- 
ings authorized by law” as applied to 
privileged communications, and an in- 
vestigation by a senate committee of 
charges against one, appointed to of- 
fice by the president and whose ap- 
pointment has been sent to the senate 
for confirmation, falls within the 
meaning of the latter term. Tuohy v. 
Halsell, 35 Okl. 61, 128 P 126, 127, 43 
LRANS 328, AnnCas1916B 1110. 
“Privileged communications” see Libel 
and Slander §§ 203-260. 

“Official proceedings” see 46 C. J. 
p 1085. 

99. “Opinion” see 46.C. J. p 1117. 

“Public sentiment” see infra § 75. 

1. Portland v. Welch, 126_Or. 293, 
269 P 868, 869 (as exempt from taxa- 
tion). 

2 -Clark v. Cummings, (N. H.) 1eT 
A. 660, 661 (as used in will). 

3. Bond v. Stephens, 161 Ga. 140, 
129 SE 636, 638. See also Auctions 
and Auctioneers § 17; Judicial Sales 
§ 44. 

“Outcry” see 46 C. J. p 1157. 

4 See infra § 40. 

5). Davis ve. Great Eastern Casualty 
Co., 209 Mich. 258, 176 NW 446 (as not 
including elevator). 

“Passenger” as adjective see Pas- 
senger § 2. 

Public conveyance: 

Defined see Conveyance § 1 text and 

notes 78, 79. 

In accident insurance law see Accident 

Insurance § 92 et seq. 

6. See Peace § 8. 

Public peace: 
Municipal reguiation 

Corporations § 208. 
Offenses against see Affray 2 C. 

383; Disorderly Conduct 18 C. 

1215; Disorderly Houses § 3; ] 

ing 19 C. J. p 824; Insurrection and 

Sedition 33 C. J. p 159; Prize Fight- 

ing ante; Riot [34 Cye 1771]; Un- 

lawful Assembly [39 Cye 831]. 

7. See Copyright and Literary 
Property §§ 314, 321. 

8. See Place § 

9. Brooks vy. State, 19 Ga. A. 3, 90 
SE 989, 991. 

“Place of business” see Place § 3. 


p 1084. 


see Municipal 


10. Davenport Gas Light, etc., Co. 
v. Davenport, 13 Iowa 229, 239 (as 
used in a contract for lighting a city 


with gas, includes posts erected and 
used for the benefit of the public, and 
is not restricted to those owned by the 
city). 

1120. 


“Post” see 49 C. J. p 

11. See cases infra this note. 

[a] Public proceeding.—(1) A pro- 
ceeding prosecuted in the name of the 
state, in a court of general jurisdic- 
tion by a county attorney, is a public 
proceeding. State v. Driscoll, 49 Mont. 
558) L44 Pils doe (2) AL suit against 
a consolidated school district in the 
name of one of several school districts 
comprising the territory out of which 
the consolidated district was formed, 
for the purpose of testing the validity 
of the organization, ete. is in the 
nature of a public proceeding, Ellison 
v. Hodges, 71 Okl. 16, 174 P 1089, 1091. 

“Proceeding” see Actions §§ sos 36. 

12. See infra this note. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


lie quarters,”13 “publie right of travel,’ 
right of way by user,’ “public road, ‘16 “oublie 
“oublie school, Ee oulblntc sidewalk, ne 


stream,’ 
73 


safety, EY 
“public 
street,” 


statute,’’?° “public 
“publie swearing,” 


“public traveled way,’’? 


6 N37 66 


houseman,”?® 


[a] Adoption or rejection of a 
street car franchise is a “public prop- 


public waters, 


osition,” as used in a statute in refer- 
ence to an “‘election” on such a propo- 
sition. In re Siegel, 263 Mo. 375, 383, 


173 SW 1, AnnCas1917C 684. 
“Proposition” ante. 


13. See Army and Navy § 95 note 
56 [a]. 

14. See infra § 72. 

15. See infra § 72. 

16. See Highways § 1 text and 


notes 43-52. 
Pent road see Pent Roads § 1. 

§ “Private road” see Private Roads 
t: 
Public road: 

_As street see Municipal Corporations 
§ 22838. 

Distinguished from private road see 
Private Roads § 3. 

Highway as see Highways § 1 text and 
note 29. 

ee bridge as part of see Bridges 


Railroad as see Railroads [eis: Cyr Sw Fey 


Turnpike as see Turnpikes and Toll 

Roads [38 Cyc 362]. 

“Road” see Highways § 1 text and 
notes 13-41. 

[a] “Public road crossing.’’—Ed- 
wards v. Salt Lake, etc., R. Co., (Utah) 
261 P 445, 446 (as not including in- 
tersection of railroad tracks). 

[b] “Public roads of the county” 
as including city streets.—Sanderson 
v. Texarkana, 103 Ark. 529, 146 SW 


105,-L07. 

[c] “Public road” distinguished 
from “turnpike.”—‘“The former is open 
and public for the passage of every 
person, without any toll, or other im- 
position; whereas the latter is private 
property, subject to be travelled over, 
on first paying an equivalent for its 


use, prescribed by the legislature.” 
Bradshaw v. Rodgers, 20 Johns. (N. 
Ye) L038), 10s. 


17. ‘Public safety: : 
As subject of protection by injunction 

see Injunctions § 271. ; 

From disease see Adulteration 2 C. J. 
Food 26 C. J. p 748; Health 29 
Cr J. p 239. 
From electricity see Electricity § cae 
From explosion see Explosives 25 C. J 
p 180. 
From operation of: 
Mines, quarries, and wells all Mines 
and Minerals §§ 776-794. 
Railroad see Railroads [33 Cyc 648]; 
Street Railroads [36 Cye 1445]. 
Regulation of by municipality see Mu- 

nicipal Corporations § 20 

[a] As defined in instruction.— 
“The condition of being safe, the con- 
dition of freedom from danger or haz- 
ard or harm, the condition of freedom 
from danger or hazard or harm on the 
part of the entire community.” Com. 
v. Bosworth, 257 Mass. 212, 216, 153 
NE 455. 

[b] “Laws in regard to ‘public 
safety’ are allied in their application 
and effect to those enacted to promote 
the public peace, preserve order and 
provide that security to the individ- 
ual which comes from an observance 
of law.’’ State v. Becker, 289 Mo. 660, 
705, 233 SW 641. 

[e] “Public safety and the defence 
of the realm.”—Rex v. Wormwood 
Scrubbs Prison, [1920] 2 K. B. 305. 

{[d] “ ‘Safety’ of the public.”—Mc- 
Leod v. Duluth, 174 Minn. 184, 187, 218 
NW 892, 60 ALR 96 (incident to trav- 


[50 C. J.—54] 


public taxes,?24 
“public terminal grain elevator,”?> “publie tabacco 
warehouse,”?° “public trade,”’?™ “public traffic,’’?8 
“public trusts,”?° “public 
undertaking,”?! “public vehicle,”?? “public vessel,”?? 
“oublic war,”’** “public warehouse,”*® “public ware- 
public water sup- 


PUBLIC 


“oublie 


‘public 


eling upon a street). 

[e] “Safety of ‘the general pub- 
lic.’ "—Turnidge v. Thompson, 89 Or. 
637, 175 P 281, 285 (as used in regula- 
tion requiring insulation of electric 
wires). 

18. See Schools and School Dis- 
tricts’ [35 Cye Sil]. 

Public schools generally see Schools 
an School Districts [35 Cyc 817 et 
seq]. 

“Public schoolhouse”’ 
and School Districts. 

“Evening school” see 21 C. J. p 1259. 


see Schools 


19. North Adams v. Wertz, 218 
Mich. 507, 508,-188 NW 527 (public 
by user). And see generally ‘“Side- 
walk” [36 Cyc 440] and cross refer- 


ences thereunder. 
Public sidewalks: 


As public improvement see Muncipal 


Corporations §§ 2297, 2298, 2845. 
Dedication of see Dedication § 25. 
Use and regulation of see Municipal 

ee ee §§ 3609, 3714, 3894, 

5. 


“Sidewalk” see [36 Cyc 440]. 


ane See Statutes [386 Cyc 985 et 
seq]. 
21. See Waters [40 Cye 553]. 


Public navigable stream see Navi- 
gable Waters 45 C. J. p 398. 
“Stream”? see [86 Cyc 1334]. 


22. See Municipal Corporations, § 
3097, 

23. See Profanity ante. 

24. See Taxation [37 Cyc 672]. 

25. State v. Great Northern R. Co., 


56 IN. Di 82257 219 NW .295,, 299. 

Grain elevator as public warehouse 
see Warehousemen [40 Cyc 401]. 

26. Tobacco Growers’ Co-op. As- 
soc. v. Danville Warehouse Co., 144 
Va. 456, 132 SE 482, 486. 

“Tobacco”? see [38 Cyc 357]. 

“Public warehouse” see Warehouse- 
men [40 Cyc 401]. 

27. See Gibson’ v. Ireson 3 Q. B. 
39, 44, 48 ECL 621, Reprint 114 [query 
as to what constitutes “public trade’); 
Brown v. Shevill, 2 A. & HE. 138, 144, 29 
ECL 82, 111 Reprint 54. 

“Trade” see [38 Cyc 670]. 

Property held in course of public 
trade as exempt from distress for rent 
see Landlord and Tenant §§ 1647-1650. 


28. See infra this note. 
[a] As defined by statute prohibit- 
ing ‘public traffic’ on the Sabbath, 


“all manner of public selling or offer- 
ing or exposing for sale publicly, of 
any commodities.” Wilson St. Rev. & 
Annot. (1903) § 1963 [quot Helm. v. 
Briley, 17 Ok 314) 39) 98 7 595i). 
Public traffic in violation of Sunday 
laws generally see Sunday. [37 Cyc 
547 et seq]. 

“Traffic” see [38 Cyc 934]. 

29. Rice v. Central Falls Licensé 
Comrs., 36 R. I. 50, 88 A 885, 887, Ann 
Cas1916C 1189 (as not including drive- 
way in school yard). 

“Public way” see 51 C. J. 

“Traveled way” see Travel [38 Cyc 
note 24]. 

“Way” see [40 Cyc 846]. 


30. See Trusts [39 Cye 32]. 
31. See infra this note. 
[a] A state fair is a public under- 


taking since its purpose and design “is 
to promote the general welfare of the 
people, advance their education in 
matters pertaining to agriculture and 
industry, increase their appreciation 
for the arts and the sciences, and bring 
them in closer touch with many 


[50 C.F.] 849 


ply,”3® “public weigher,’’?® “publie wharf.”#° 
[§ 3] 2. Public Acknowledgment.*? 
of private acknowledgment.” 
[§ 4] 3. Public Address.+? 
ordinance** the term was construed to include a 
speech on the common, addressed to all persons who 
choose to draw near and listen, whether a lecture, 
political discourse, or sermon.*® 
[§ 5] 4. Public Agency.*é 
with governmental or public functions.*7 


The opposite 


As employed in an 


An agency endowed 


things which otherwise might remain 
in reserve.’ Briggs v. Raleigh, 195 
Nees 228592205 iti SE 597. 

“Undertaking” see [39 Cyc 673]. 

32. “Public conveyance” see Con- 
veyance § 1. 

Public vehicle: 

License of see Licenses § 82; 

Vehicles §§ 104-147. 
Regulation of see Motor Vehicles §§ 

hee Municipal Corporations § 

“Wehicle” see [39 Cyc 1125]. 

33. National character of vessel 
see Shipping [36 Cyc 12]. 

Public vessel, jurisdiction of crimes 
on see Criminal Law § 219 text and 
notes 18, 19. 

“Wessel” see [40 Cyc 196]. 


Motor 


34. Defined see War [40 aye 303 
note 2]. 

35. Defined see Wianenousenen [40 
Cye 401]. 

36. See Warehousemen [40 Cyc 
400 et seq]. 
ass Defined see Waters [40 Cye 

38. Public water supply: 


In general see Waters [40 Cyc 764 et 
seq]. 

Provision or regulation for by munici- 
pality see Municipal Corporations 
§§ 598, 2094, 2304-2307; Waters [40 - 
Cyc 764 et seq]. 


39. See Weights and Measures [40 
Cyc 884]. 

40. See Wharves [40 Cyc 894 
note 3]. 

41. Acknowledgment: 
eee see Acknowledgments 1 C. J. 

p ‘ 


Of written instrument see Acknowl- 
edgments § 1. , 
Public acknowledgment of: 

First marriage see Bigamy § 41 note 
20-[b]. 

PU pit terete child see Bastards §§ 20— 


42. In re Baird; 1193 ‘Cals 225, 2223 
P 974, 994 (of paternity of illegiti- 
mate child). 

“Private acknowledgment” see ante. 

43. “Address” see 1 C. J. p 1192. 

44. See Boston Ordinance (1892) 


c 43 § 66. 

45,8 Comms. Va Mass. 510, 
52 a3 9 INE) atss AmSR 389, 26 
LRA 712. 

[a] “Any public address” in pro- 
hibitory ordinance as including ser- 
mon see Municipal Corporations $ 
4022 note 91 [a]. 

“Speech” see [386 Cyc 797]. 

46. Public agency of: 

Drainage or reclamation district see 
Drains § 138. 

Municipal corporation see Municipal 
Corporations § 5 text and note 96. 
“Public office” see Officers § 2. 

47. American Book Co. vy. Shelton, 
117 Denn. 745, 100 °Siw 725,728: And 
see Payne v. Jones, 47 S. iD 488, 199 
NW 472 (live stock sanitary board). 

[a] “Public agencies.’ — State 
Publie Utilities Commn. v. Monarch 
Refrigerating’ ‘Co:, 267% Dll 528) 1533, 
108 NE 716, 718, AnnCas1916A 528 
(warehouse and storage plant); 
Rouse v. Thompson, 228 Ill. 522, 81 
NB 1109, 1114 (as including county 
boards and boards of election commis- 
sioners, but not county central com- 
mittees of political parties, where 
they exist as the representatives of 
purely voluntary organizations), 


Davis, 162 
44 


850 [50 C.J.] 


[§ 6] 5. Public Agent.48 


[§ 9] 8. Public Benefit.°° 


“Agency” see Agency §§ 1, 2. 

48. “Agent” see Agency §§ 4, 5. 

49. Ives v. Hulet, 12 Vt. 314, 320. 

50. State v. Bond, 94 W. Va. 255, 
118 SE 267. ‘ i 

[a] “BHmployee” distinguished. — 
State v. Bond, 94 W. Va. 225, 118 SE 
276. “Employee” see 20 C. J. p 1241. 

[b] “Independent contractor” dis- 
tinguished.—State v. Bond, 94 W. Va. 
255, 118 SE 276. ‘Independent con- 
tractor” see-:31 C. J. p 473. ‘ 

[ce] “Public officer” distinguished. 
—State v. Bond, 94 W. Va. 255, 118 
SE 276. “Public officer’ see Officers 

3: 
: 51. “Amusement” see 2 C. J. p 
1331 and cross references thereunder. 

“public diversion” supra § 2. 

“Public exhibition” see infra § 37. 

“Public game” see infra § 41. 

“Public sport” see infra § 83. 

52. Com. v. Mack, 187 Mass. 441, 
73 NE 534, 535. ’ 

“Any such place of public amuse- 
ment” see Any 3 C. J. p 245 note 91 
{e]. ; 

Dance hall as public amusement 
see Amusement 2 C. J. p 1332 note 74 
ej. 
: ae “Auctioneer” see Auctions and 
Auctioneers § 2. 

54. State v. Balesh, (Ark.) 21 SW 
(2d) 1638, 164. 

“Auction” see Auctions and Auc- 
tioneers § 1: 

55. State v. Balesh, (Ark.) 21 SW 
(2d) 163, 164. 

56. “Benefit” see 7 C. J. p 1135. 
Public benefit: . 
As essential to establishment of drain 
see Drains § 5. 4 
Or convenience as defense to nui- 

sance see Nuisances §§ 38, 447, 477. 

“Public use’? compared see Eminent 
Domain § 39. 

57. Tyler v. Beacher, 44 Vt. 648, 
652, 8 AmR 398. And see Benefit 7 
OL Tepe 138i note WH: 

58. Beekman v. Saratoga, etc., R. 
Co., 3 Paige (N. Y.) 45, 73, 22 AmD 
679. 

“Promotion” ante. 

“Public interest?’ see supra § 2. 

59. “Bond” see Bonds § 1. 

“public security” see infra § 74. 

60. Oahu R. Co. v. Brown, 8 Ha- 
waii 163, 165 (not bonds of railroad 
company ). 

Bond of particular governmental 
podies see Bonds 9 C. J. p 6 and cross 
references thereunder. 

“Government” see 28 C. J. p 749. 

“Government securities’ see Gov- 
ernment § 14. 

6l. “Building” see 9 C. J. p 683. 
Public building: s 
In general see Counties: §§ 218, 219; 

District of Columbia § 36; Munici- 

pal Corporations §§ 2275, 2276, 4010, 

4011, 4033; Schools and School Dis- 

tricts [35 Cyc 925 et seq]; States 


One that acts in behalf 
ot the government or some department thereof, and 
who has no principal whom he ean legally bind;*® 
one engaged temporarily and specially in the per- 
formance of public duties, prescribed by law, and 
as such vested for the time being with some por- 
tion of sovereign authority to represent the state 
in contractual relations with third persons.*? ~ 

[§ 7] 6. Public Amusement.®! An amusement to 
which the public is invited and admitted upon com- 
plying with the terms of admission.°? 

[§ 8] 7. Public Auctioneer.®? A person who holds 
himself. out to the public as being willing and ready 
to sell property at auction,®* the word “public” be- 
ing here used in the adjective sense as modifying 
and limiting the word “auctioneer.’’®® 
A benefit aceruing to 
the public;®? a promotion of public interest.°§ 

[§ 10] 9. Public Bonds.°® Bonds of or relating to 


PUBLIC 


lic building” 


[386 Cyc 870]; Towns [38 Cyc 634]; 

United States [39 Cyc 730]. 

As “internal improvement” see In- 
ternal Improvement § 2 text and 
note 24, 

Asylums § 2. 

Courthouse see Courts §§ 266-269. 

Department of see Municipal Corpo- 
rations §§ 385-392. 

Exempt from taxation see Taxation 
[387 Cyc 865 et seq]. 

Hospitals § 5. 

ae Mischief § 7 text and note 

ule 

Mechanics’ Liens §§ 19, 20. 

Validity of contract to procure loca- 
tion of see Contracts § 373. 

62. Mcintyre y. El Paso County, 
15 Colo. A. 78, 61 P 237, 240. 

63. State v. Troth, 34 N. J. L. 377, 
383; Hughes v. State, 59 Tex. Cr. 
360, 128 SW 904; Brown v. State, 16 
Tex. A. 245, 248. 

[a] Similar definition.—‘“All build- 
ings held, used, or controlled exclu- 
sively for public purposes by any de- 
partment or branch of government, 
State, county, or municipal.’ Shep- 
herd v. State, 16 Ga. A. 248, 85 SE 
83. To same effect Hughes vy. State, 
59 Tex. Cr. 360, 128 SW 904. 

[b] Statutory definition that the 
term ‘public building’’ means the 
capitol or other buildings in the cap- 
itol grounds, including the general 
land office, the executive mansion, va- 
rious state asylums, and all buildings 
belonging to either, all college or 
university buildings erected by the 
state, all courthouses and jails, and 
all other buildings held for public 
use by any department or branch of 
government, state, county, or munici- 
pal, and the specific enumeration does 
not exclude other buildings, not 
named, properly coming within the 
meaning and description of the term 
“public building.” Brown v¥. State, 
16 Tex. A. 245, 247. 

[ec] Does not include: CID yal eA 
bridge. Arnell v. London, etc., R. Co., 
12 C. B. 697, 717, 74 ECL 697, 138 Re- 
print 1077. (2) An engine house 
owned and occupied by a fire compa- 
ny, and situated on private land. 
State vi vfroth, 534 ON whe asian ook: 
(3) A church. Collum vy. State, 109 
Ga. 531, 35 SE 121; Burkhalter v. 
State, (Tex) (Cr.) 104 iSiWa 90d 964) A 
city garbage incineration plant lo- 
cated outside the city. Vandervort v. 
Troy, 130 Mise. 151, 223 NYS 454. (5) 
A hotel and apartment building. Ben- 
nett v. Public. Buildings Inspector, 
(Mass.) 170 NE 412. (6) A permanent 
home for defective or infirm children. 
Moses v. Marsland, [1901] 1 K. B. 
668. (7) Waterworks. State v. Co- 
lumbia, 111 Mo. 365, 379, 20 SW 90. 

64. Lewis v. Com., 197 Ky. 449, 
247 SW 749, 751. 

65. Hughes v. State, 59 Tex. Cr. 


the government.®°® 

[§ 11] 10. Public Building.*! 
a “publie building” is a building erected and owned 
by state, county, or municipal authorities;°? a build- 
ing owned or controlled and held by the puble au- 
thorities for public use;°* a building belonging to, 
or used by, the public for the transaction of public 
or quasi-publie business.°4 
“public building” includes a high school building,®® 
a hospital,®® a jail,°7 a town calaboose,®® or a com- 
mon schoolhouse.®® 

In a broader sense it is defined as a building, 
which, although privately owned,’® may be fairly 
deemed to promote a public purpose or to subserve 
a publie use;*! a building where the public congre- 
gates in considerable numbers either for amusement 
or for other purposes.*? As so defined the term “pub- 
includes a camp meeting building.’* 
As used in statutes. 


Oa] 


In a narrow sense 


As so defined the term 


There is no hard and fast 


360, 128 SW 904. 

“High school” see Schools and 
School Districts [35 Cyc 812]. 

66. Yolo County v. Barney, 79 Cal. 
375, 380, 21 P 833, 12 AmSR 152; Bat- 
tle v. Willcox, 128 S. C. 500; 122 SH 
516, 518. 

pa peite hospital” see Hospitals 

67. Yolo County v. Barney, 79 Cal. 
375, 21 P 833, 12°-AmSR 152; Haag v. 
State, 94 Tex. Cr. 12, 248 SW 1075. 

“Jail see 33 C.J. p'832- 

68. Shepherd vy. State, 16 Ga. A. 
248, 85 SE 83. 

69. Thurston v. State, 58 Tex. Cr. 
3085, 1255S Wi3l, -o2e 

“Schoolhouse” see Schools 
School Districts [35 Cye 813]. 

70. State v. Swanson Theater Cir., 
59 Utah 150, 202 P 544, 19 ALR 539; 
Bedford Gen. Infirmary v. Bedford, 
7 Exch. 768, 155 Reprint 1160. 

Win, Battle “v¥.) Willcom t28 Sane 

500, 122 SE 516, 518. 
; [a] d Infirmary.—Within a statute 
imposing a certain rate on all halls, 
jails, almshouses, and other public 
buildings, the term “public buildings” 
includes an infirmary for sick per- 
sons, supported by voluntary contri- 
butions, standing within its own 
grounds, because it is a building de- 
voted to public purposes. Bedford 
Gen. Infirmary v. Bedford, 7 Exch, 
768, 777, 155 Reprint 1160. ‘“Infirm- 
ary, see 31 C.J. p 1282: 

72. State v. Swanson Theater Cir., 
59 Utah 150, 202 P 544, 546, 19 ALR 
539, 543% 

{a] Theater is a public building 
within this definition. State v. Swan- 
son Theater Cir., 59 Utah 150, 202 P 
544, 19 ALR 539. “Theater” see The- 
aters and Shows [38 Cyc 253]. 

[b] Statutory definitions. — (1) 
“Any structure used in whole or in 
part as a place of resort, assemblage, 
lodge, trade, traffic, occupancy, or use 
by the public, or by three or more ten- 
ants.” St. (1921) § 2394-41 subd 12 
[quot and applied Gobar v. Val. Blatz 
Brewing Co., 179 Wis. 256, 191 NW 
509, 510; Zeininger v. Preble, 173 Wis. 
243, 245, 180 NW 844]. (2) “Any 
building or part thereof used as a 
public or private institution, school- 
house, church, theatre, special hall, 
miscellaneous hall, place of assem- 
blage or place of public resort.” Gen. 
L. c 143 § 1 [quot Bennett v. Public 
Buildings Inspector, (Mass.) 170 NE 
412, 414). 

73. Nye v. Whittemore, 193 Mass. 
208, 79 NE 2538, 256. 

fa] Thus a statute creating a cor- 
poration for the purpose of holding 
personal and real property where 4 
wharf, hotel, and other “public build- 
ings” might be erected, and express- 
ly empowering the corporation to 
erect and hold ‘public buildings,” us- 


and 


SS ee ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


rule with respect to what may be included within’ 
the term “publie buildings,”74 and where the term 
is unaccompanied by words of explanation or lim- 
itation, whether it includes a particular building de- 
pends upon the general scheme or object of the 


statute.7> 


Phrases: “Other public building,”’** “publie place 


or building.”77 
[§ 12] 11. Public Business.78 


virtual monopoly therein, is such 


must use the same or its services; 
which has for its object the promotion of the gen- 
eral welfare of all the inhabitants or residents with- 


in a particular political division.®° 


es the term “public buildings’ in 
such a sense as to include camp meet- 
ing buildings. . Nye v. Whittemore, 
193 Mass. 208, 213, 79 NE 253 (“As no 
probable purpose is apparent, other 
than the holding of camp meetings, 
which would call for the erection of 
booths upon the grounds of the cor- 
poration, the inference is that it was 
contemplated that they should be 
erected for that use. While camp 
meetings are held in buildings of a 
temporary nature known as booths, 
they may be more conveniently held 
in buildings of a permanent char- 
acter. In view of the indications in 
the act that it was understood that 
camp meetings were to be carried 
on, and taking into account the pro- 
priety and necessity of erecting build- 
ings for camp meeting purposes in 
order to carry out the object of the 
act, it seems reasonably certain that 
the term ‘public buildings’ in the 
act, is used in such a sense as to in- 
clude camp meeting buildings. The 
act is, therefore, to be construed as 
conferring upon the corporation an 
express power to erect and hold build- 
ings in which to carry on’camp meet- 
‘ings’’). 

“Camp meeting” see 9 C. J. p 1120. 
74. State v. Swanson Theater Cir., 
59 Utah 150, 202 P 544, 546, 19 ALR 

539. 


75. Nye v. Whittemore, 193 Mass. 
208, 79 NE 253. And see cases supra 
notes 62-73. 

fa] Buildings held included.—(1) 
A church. Reg. v. Carruthers, 4 B. & 
S. 804, 116 ECL 802, 806, 122 Reprint 


661. (2) Workhouse connected with 
factory. Mile End vy. Hoare, [1903] 
oak. Bo 483" 


[b] Schoolhouse.—In a city char- 
ter authorizing the purchase of pub- 
lic buildings, etc., the term “public 
buildings” does not include school- 
houses, where schoolhouses are oth- 
erwise mentioned in this section of 
the charter. Field v. Bayonne, 49 N. 
J. L308, 310, 8 A 114. > 

[ce] State buildings. — “Public 
buildings,’ as used in a statute pro- 
viding that contracts for labor, etc., 
on public buildings shall provide that 
eight hours shall be a-day’s work, 
etc., and also relating to materials* 
used therein, refers exclusively to the 
buildings of the state. Babcock v. 
Goodrich, 47 Cal. 488, 510. 

76. State v. Troth, 34 N, J. LL: 377, 
381. 

77, Lewis v. Com., 197 Ky. 449, 452, 
247 SW 749. 

[a] Room ina hotel is not a “pub- 
lic place or building.” Lewis v. Com., 
197 Ky. 449, 452, 247 SW 749. 

“Public place” see Place § 12. 

7g. “Business” see 9 C. J. p 1101. 

“Private business” see Private ante. 

“Pyblic interest”? see supra § 2. 

“Public service” see infra § 77. 

79. Oklahoma Operating Co. v. 
Love, 252 U. S. 331, 40 SCt 338, 339, 


[a] definition: (1) 
“Wherever any business, by reason 
of its nature is ae that the 
public must use the sam or 
the commodities bought or sold there-’ 


A business which, 
by reason of its nature, extent, or the exercise of a 


PUBLIC 


ers,*? 


[§ 13] 12. Public Buyer.®1 
ness, buys from the public generally to sell to oth- 
although he sells to one person only.’ 

[§ 14] 13. Public Calling.8¢ A calling ‘that brings 
the one following it into contact with the public, 


[50 C.J:] 851 


One who, as a busi- 


in the sense that the calling is such that the public 


ried on.8® 


that the publie 
a business 


pay.*} 


in are offered or taken by purchase or 
sale in such manner as to make it of 
public consequence or to affect the 
community at large as to supply, de- 
mand or price or rate thereof, or said 
business is conducted in violation of 
the first section of this article [as 
monopoly] said business is a public 
business.”? Okl. Comp. St. (1921) § 
11082, and earlier statutes [quot Okla- 
homa Operating Co. v. Love, 252 U. 
Srdodye (404 SCEMS33 64 Ti Jed Was 6: 
Consumers Light, ete., Co. v. Phipps, 
(Okl.) 251 P 63, 64; Shawnee Gas, 
ete:; Co. vi State Corp. ‘Commn., °35 
Okl. 454, 461,.130 P 127; MHarriss- 
Irby Cotton Co. y. State, 31 Okl. 603, 
6052922 P L63].. ()_itimeans “that 
whenever a business, although organ- 
ized . for the purpose of private 
gain, has placed its property in such 
a position that the public has become 
interested in its use, and such busi- 
ness is conducted in violation of sec- 
tion 1 of the act, i. e., governed by a 
trust, monopoly, or combination or 
conspiracy in restraint of trade, the 
same was [is], by the act, declared 


to be a public business.” Oklahoma 
Gin Co. v. State, 63 Okl. 10, 11, 158 
P 629. 

80. Green v. Frazier, 44 N. D. 395, 


LT GRIN Wa BG, 

fa] “As contradistinguished from 
a private business, a : public 
business has for its objective the pro- 
motion of the general welfare of all 
the inhabitants or residents, within a 
given political division, as, for ex- 
ample, a state, the sovereignty and 
sovereign powers of which are exer- 
cised to promote the public health, 
safety, morals, general welfare, se- 
curity, prosperity, contentment, and 
equality before the law, of all the citi- 
zens.” Green v. Frazier, 44 N. D. 395, 
412, 176 NW 11. “Private business” 
see Private ante. 

[b] Does not include: (1) The 
taking of an acknowledgment of the 
execution of a deed by a notary pub- 
lic. Slater v. Schack, 41 Minn. 269, 
43 NW 7. (2) Publication of notice 
of school election. Carr v, Clay Coun- 
ty Wakonda Independent Cons. School 
Dist. No. 1, 44 S. D. 103, 182 NW 626. 

be? Construction of works for sup- 
plying the public with water, light, 
heat, and power is a “public business.” 
Minnesota Canal, etc., Co. v. Pratt, 101 
Minn. 197, 213, 112 NW 395, 397, 11 
LRANS 105. 

{[d] “A franchise to operate a tel- 
ephone is the privilege to operate a 
public business.” Lowther v. Bridge- 
man, 57 W. Va. 306, 307, 50 Si 410. 

[el] A day school is a public busi- 
ness within a covenant that no “pub- 
lic business” shall be carried on with- 
in the premises. Wickenden v. Web- 
ster, 6 BE. & B. 387, 391, 88 HCL 387, 
119 Reprint 909. 

81. “Buyer” see 9C. J. p 1108. 

82. Johnson v. Jennings, 72 Miss. 
349, 351, 16 S.791; Jones v. State, 69 
Miss. 406, 13S 728. 

[a] “Public cotton seed buyer,” 
as used in a statute imposing a priv- 
jilege tax on “‘each public cotton seed 
buyer, except merchants in their le- 
gitimate business,” includes a mer- 


[§ 15] 14. Public Capacity.®* 
as distinguished from “private capacity,”’’? is the 
capacity®* in which a corporation performs duties 
which it owes to the public.’® 

[§ 16] 15. Public Cart.°° 
or used to carry merchandise, ete., 


has an interest in the manner in which it is ear- 


“Public capacity,” 


A vehicle kept for hire 
within a city for 


chant who, in addition to buying cot- 
ton seed from customers who take his 
goods in payment or on account with 
those who are indebted to him, buys it 
from the public generally to fill con- 
tracts with others and to sell in the 
best market. Johnson v. Jennings, 
72 Miss. 349, 350, 16 S 791. And see 


Jones v. State, 69 Miss. 406, 13 S 728. 
83. Jones‘v. State, supra. 
84 “Calling” see 9 C. J. p 1119. 


85. German Alliance Ins. Co. v. 
Home Water Supply Co., 174 Fed. 764, 
769, 99 CCA 258, 42 LRANS 1005. 

[a] Water supply.—Where a per- 
son contracts with a city to furnish 
water for fire and other purposes, it 
does not thereby enter into a “pub- 
lic calling” in any sense different 
from the public duty to supply the 
city with water with which it can 
combat fire. German Alliance Ins. 


Co. v. Home Water Supply Co., 174 
Mee 764, 769, 11 CCA 258, 42 LRANS 


“Public duty” see supra § 2. 

86. “Capacity” see 9 C. J. p 1275. 

“Governmental capacity” see 28 C. 
J. p 753 text and note 3. 

87. See Private ante. 

88. “Capacity” see 9 C. J. p 1275. 

89. Chicago v. Chicago, ete. R.- 
Co., 163 Ill. A. 251; Woodward County 
v. Willett, 49 Okl. 254; 152 P 365, 
LRAI9I6H 92; Terrell v. Chesapeake, 
ets, Rios 110 Va. 340, 66 SE 55, 57, 
32 LRANS 371. See also Municipal 
on ee § 178. 

[a] Borough which undertakes to 
supply water to its inhabitants acts 
in a private and not a “public capac- 
ity.” ‘Carlisle “Gas, ete; (Co, wyeiCans 
lisle Borough, 218 Pa. 554, 67 A 844, 
845; Jolly v. Monaca, 216 Pa. 345, 65 
ALY8 095 

{[b] In maintaining its fire depart- 
ment and the property used by it in 
so doine, acity “[is] acting in its pub- 
lic or governmental as distin- 
guished from its private or corporate 


capacity.’”’ Chicago v. Chicago, ete., 
Re Co., L638 Aw 2b, 255: 
[c] Railroad company in main- 


taining tracks in its roundhouse yard 
on which it stores, blows out, cleans, 
and fires engines while not in use and 
in the open air acts in its private and 
not in its “public capacity.” Terrell 
v. Chesapeake, :etce., R. Co., 110 Va. 
340, 66 SE 55, 57, 32 LRANS 371. 
90. “Cart” see 10 C. J. p 1243. 
Barrett v. New York, 183 Fed. 
LQoweo ves : 
In New York City a “public 
eart” is “every vehicle of whatever 
construction, drawn by animal power 
or propelled by other motive power, 
which shall be kept for hire or used 
to carry merchandise, household fur- 
niture, or other bulky articles within 
Thess re Chore pave: Greater 
New York Charter § 310 [quot Bar- 
rett v. New York, 183 Fed. 793, 797]. 
{[b] In Chicago Rev. Mun. Code § 
2325, ‘after defining what shall be 
deemed public carts provides 
in substance that every such vehi- 
cle shall be deemed a public cart 
whether employed or hired from any 
public stand or public street or way, 
or from any private barn, office or 


852 «[50 C.J.] 

[§ 17] 16. Public Cartman.°? 
publie cart.°? 

[§ 18] 17. Public Cartway.°* 
as distinguished from 


inures to one individual.?§ 
[§ 19] 18. Public Charge.°® 


public,” 


circumstances.® 

[§ 21] 20. Public Civil Office. 
which a public duty is discharged 
ficer.® 


other place in the city; that the place 
where any such cart shall be hired or 
employed shall not determine the 
character of the vehicle, but the busi- 
ness in which such cart is engaged 
while on the streets and public ways 
of the city shall determine its char- 


acter.” Johnson Express Co. v. Chi- 
cago loon LilasA 3685, 1306. 
92. “Cartman” see 10 C. J. p 1245. 
93. 


Barrett v. New York, 183 Fed. 
WS io 
Cartman as common carrier see 
Carriers § 25. 
“Public cart’? see supra § 16. 
94. Public highway see Highways 


ie 
“Public way” see infra § 95. 


95. See Private Roads § 2. 

96. “Cartway” see 10 C. J. p 1245. 

97. Rask v. Hendrum, 173 Minn. 
572, 218 NW 115: 

98. 2ask v. Hendrum, supra. 

99. “Charge” see 11 C. J. p 290. 


Public charge: 
Likely to become see gra as § 67. 
Office as see Officers § 2 text and note 
26. 


Pauper as see Paupers § 1. 

Person chargeable or likely to be- 
come: chargeable as pauper see Pau- 
pers §§ 140-142. \ 

Prisoner see Prisons § 4. 


1. Ex p. Kichmiriantz, 283 Fed. 
697, 698. 
2. Ex p. Kichmiriantz, supra. 


[a] Supported by relative.—W here 
the state receives from relatives what 
it has fixed as adequate compensation 
for such support and care, the individ- 
ual so cared for is not a ‘‘public 
charge.’ In re Kichmiriantz, 283 Fed. 
697, 698. 


3. Ex p. Britten, 293 Fed. 61, 62; 
Ex p. Horn, 292 Fed. 455, 457; Bx p. 
Tsunetaro Machida, 277 Fed. 239, 241. 


4. “Charitable institution” see 
Charities § 9. 
“Public charitable association” see 
supra § 2. 
“Public Charities 
5 


charities” see 


“Public institution” see Institution 

te 

5. Swinburne v. Federal Tax. 
Comin? UeAus trip. flr Repos. 


[a] “Public and charitable insti- 
tutions.’”—Sault Ste. Marie Hospital 


v. Chippewa County Treasurer, 209 
Mich. 684, 177 NW 297, 298. ’ 
6. Michael v. State, 163 Ala. 425, 


50 S 929, 981 (office of city treas- 
urer). 

“Civil office” see 11 C. J. p 797. 

“Public office” see Officers § 1. 

We Claim” (SeeeliC. epee pacLo. 

8. See Private ante. 

9. Cayuga County v. State, 153 N. 
Y. 279, 289, 47 NE 288; New Lebanon 


For later cases, developments and changes in the law see cumulative Annotations 


The owner of a 


“Publie cartway,” 
“private road,”®> is a eart- 
way’® established for the use of all of the public who 
may desire to use it,®? although its principal benefit 


“Public charge,” in 
the sense of an expense, means a money charge upon, 
or an expense to, the public for support and care;+ 
but when used in reference to a person who has be- 
come a public charge, it means a person for whom 
support and care is provided at the expense of the 
or a person committed to the custody of a 
department of the government by due course of law.* 

[§ 20] 19. Public Charitable Institution.* 
lic institution which is charitable in the sense of af- 
fording relief to persons in necessitous or helpless 


An office under 


PUBLIC 


[§ 22] 21. Public Claim.” 


As distinguished fron 


“private claim,’ a claim of a public nature or char~ 
Pp ) 


concern,” 
concern,” 


acter against the state.® 

[§ 23] 22. Public Concern.?° 
as used in the phrase 
is not capable of an exact definition, but 


The term “public 
“matters of publie 


each case must be governed by its own facts.1+ 


citizens.'4 


A pub- 


[§ 25] 24. Public Convenience.+® 
a portion of the public.+® 

[§ 26] 25. Public Crossing.17 
tained and generally used by the public;+® a place 
commonly used by the public for a crossing;?° a 
place used as a crossing by the publie.?* 


However, a question between the state and an in- 
dividual is a matter of public concern.?? 

[§ 24] 23. Public 
which the state is a party and which concerns all its 


A 


Contract.!3 contract a 


Convenience of 


A crossingt® main- 


[§ 27] 26. Public Dancing Academy.?? Any room 


by a publie of- 


or place in which dancing is taught for a considera~ 
tion to all applicants.?° 


[§ 28] 27. Public Debt.24 A national or state ob- 


ae State, 111 Misc. 310, 321, 181 NYS 


Tal Claim by county or municipal- 
ity against the state for reimburse- 
ment of expenses is a public claim. 
Cayuga County v. State, 153 N. Y. 
279, 289, 47 NE 288; New Lebanon v. 
State, 111 Misc. 310, 321, 181 NYS 322. 

Claims against state generally see 
States [36 Cyc 900]. 

10. “Concern” see 12 C. J. p 383. 

Comment or criticism in matters of 
nite concern see Libel and Slander 


State v. Burr, 16 N. D. 581, 113 

NW 705, 707. 
12..ePeos v. Nichols, 52 Ne Y¥n04i8, 

482,11 AmR 734; Ex p. Rogers, 7 Cow. 

CNR YD 5216, 952.9. 

[a] Thus an act of the legislature 
appropriating a sum of money for 
the purchase of certain relics, to be 
paid on the certificate of three per- 
sons, named, that the relics are in 
their opinion genuine, and that it 
is desirable in their judgment that 
they should be placed in the museum 
of the state library, is an appoint- 
ment of appraisers to act between an 
individual and the state, and is a 
matter of “public concern,” in which 
a majority act as the whole when 
all have met. Peo. v. Nichols, 52 
N. Y. 478, 481, 11 AmR 734. 

13. “Contract” see Contracts § 1. 

Public contract: 

Assignability see Assignments § 48. 

By particular governmental divisions 
see Counties § 231 et seq; District 
of Columbia § 30; Municipal Corpo- 
rations §§ 2122-2259, 2484-2630; 
Schools and School Districts [35 
Cye 949 et seq]; States [36 Cyc 
871 et seq]; Territories [38 Cyc 
208]; Towns [88 Cyc 636 et seq]; 
United States [39 Cyc 732 et seq]. 

For carrying mail see Post Office §§ 
107-134. 

For construction of: 

Bridges § 20 et seq. 

Drains §§ 163-185. 

Levee see Levees and Flood Control 

§§ 12-17. 

Road work see Highways § 283 et 

seq, 347 et seq. 

For municipal water supply see Wa- 
ters [40 Cye 784]. 

Validity of as against public policy 
see Contracts §§ 369-371. 

14. Peo. v. Palmer, 14 Misc. 41, 
45, 35 NYS 222. 

i 15. “Convenience” see 13 C. J. p 
44, 

Public convenience: 

Essential to establishment of high- 
way see Highways § 33 text and 
note 92. 

Justification for maintenance of nui- 
sance see Nuisances §§ 38, 447, 477. 


11. 


Purpose for which drain may be es- 
tablished see Drains § 5. 
16. Lucas vy. Mooney, 9 Austr. C. 
L. R. 231, 238. And see Convenience 
13 C. J. p 844 note 98 [d]. 


[a] ‘* ‘Public’ as used in connec- 
tion with the word conven- 
ience means.the effect upon the 


people of the neighborhood in 
contrast to the private rights or bene- 
fits of the individual.” Thomas v. 
County Comrs., 5 OhS&CP 503, 507, 
5 OhNP 449. 


[b] “Public convenience or safe- 
ty.’,—McLeod v. Duluth, 174 Minn. 
184, 218 NW 892, 893, 60 ALR 96. 


“Public safety” 
[c] 


see supra § 2. 
“Public convenience requires.” 
—Hunter v. Newport, 5 R.-I. 325, 328. 

17. Crosswalks as public improve- 
ments see Municipal Corporations §§ 
2297-2299. 

Public crossing over railroad see 
Railroads [33 Cyc 268, 756 et seq, 920 
et seq]. 

18. “Crossing” see 17 C. J. p 385. 

19. Atlantic Coast Line R. Co. v. 
Bradshaw, 34 Ga. A. 360, 129 SE 304. 

20. Galveston, ete., R. Co. v. Kief, 
(Tex. Civ. A.) 58 SW 625, 626. 


21. Galveston, etc., R. Co. v. Kief, 
supra. 
22. “Academy” see Schools and 


School Districts [85 Cyc 813]. 

Dance hall: 

As nuisance see Nuisances § 145. 

As subject to municipal regulation 
see Municipal Corporations § 422. 
“Dance House” see 17 C. J. p 1125. 
License for see Licenses § 87 text 

and note 66. 

23. Peo. v. Wilber, 198 N. Yoel 290 
NE 1140, 1142, 27 LRANS 3 5%, 19 Ann 
Cas 626 (under statute). 

[a] “It includes a room in a school 
building, and the parlors of a build- 
ing otherwise used asa private 
house.” Peo. v. Wilber, 198 N. Y. 1, 
7, 90 NE 1140, 27 LRANS 357, 19 
AnnCas 626. 

[b] It does not include rooms 
where public dancing is indulged in 
without the aid of an instructor. Peo. 
Vv. Wilber, 198 N. Y.:1, 90 Ni 12403027 
LRANS 357, 19 AnnCas 626. 

24. “Debt” see 17 C. J. pls. 

Public debt: 

In general see Counties § 277 et seq; 
Municipal Corporations § 4030 et 
seq; Schools and School Districts 
[85 Cyc 972 et seq]; States [36 Cyc 
883 et seq]; Territories [38 Cye 
205 note 70]; Towns [38 Cyc 642 
et seq]; United States [39 Cyc 748]. 

Of drainage or reclamation district 
see Drains § 38. 

Of levee district see Levees and Flood 
Control §§ 85-87. 

“Public indebtedness” see Indebted- 
—— 
, Same title, page and note number. 


ligation; a public security; rarely, if ever, the debt 
or obligation of a town;25 that which is due or 
It embraces not only 
bonded indebtedness but also other debts for which 
warrants and other evidences of indebtedness have 
been issued;?* but has been held not to include ob- 
ligations payable out of special assessments or rey- 


owing by the government.?® 


enue.?8 


“Debt due to the public” is one in which the state 


has an interest.2° 


[§ 29] 28. Public Department.?° 
’ official duties or functions; a branch of government; 
a distinct part of a governmental organization, as 
the legislative, executive, and judicial department; 
the department of state, of the treasury, ete.*! 
An instrument or 
record concerning the business of the people at large, 
preserved in, or emanating from, any department of 
government ;?* a document that is made by a pub- 
he officer for the purpose of the public making use 


[§ 30] 29. Public Document.*? 


PUBLIC 


by law.? 


body or mind.*® 


[§ 32] 31. Public Elective Office. 


[50 C.J.] 853 


printed or issued by order of one or both houses of 
congress or of a state legislature;*?® also, an instru- 
ment authenticated by a notary publie or a com- 
petent public official, with the formalities required 


[§ 31] 30. Public Education.?7 Imparting knowl- 
edge or assisting and guiding the development of 


A public agen- 


ey which, barring any constitutional inhibition, may 


A division of 
enactment.?® 


government.*® 


of it, and being able to refer to it;°* a publication 


ness § 5 text and note 77. 

“Public security” see infra § 74. 

25. Anderson L. D. [quot State v. 
Hickman, 11 Mont. 541, 542, 29 P 92 
(brief of counsel)]; Morgan v. Cree, 
46 Vt. 773, 786, 14 AmR 640. 

26. Bouvier L. D. [quot State v. 
Hickman, 11 Mont. 541, 542, 29 P 92 
(brief of counsel) ]. 

27. State v. Hickman, supra. 

[a] “‘Public debt’ is not confined 
to bonds, but may involve ordinary 
warrants, and other evidences of in- 
debtedness if properly and lawfully 
issued, and may also include judg- 
ments, but not necessarily so. To il- 
lustrate: If a county’s indebtedness 
is within the constitutional limitation, 
and in pursuance of law, it creates 
a debt, in excess of the current taxes 
by the consent and approval of the 
people, which, together with existing 
indebtedness, does not exceed the 
amount within which it may lawfully 
become indebted, such debt will not 
only be legal, but although it may be 
evidenced alone by warrants, will con- 
stitute a part of the public debt.” 
Grand Island, etce., R. Co. v. Baker, 
6 Wyo. 369, 397, 45 P 494, 71 AmSR 
926, 34 LRA 835. 

28. Lang v. Cavalier, (N. D.) 228 
NW 819. And see Municipal Corpora- 
tions § 4064; States [36 Cyc 884]. 

29. State Bank v. Gibbs, 14 S. C. 
EL; 


We Oil Vs 

[a] Debt due to a bank is not such 
a debt even though the bank is owned 
by the state. State Bank v. Gibbs, 
LAS Cds. 30d 

“Due” see 19 C. J. p 818. 

30. “Department” see 18 C. J. p 
490. 

Municipal departments see Munici- 
pal Corporations §§ 971-1699. 

State departments see States [36 
Cyc 854]. 


United States departments see 
United States [39 Cyc 703]. 

31. Ellis v. Grand Rapids, 123 
Mich. 567, 569, 82 NW 244. 

fa] Not the same as “public 
works.”’—Ellis v. Grand Rapids, 123 
Mich. 567, 569, 82 NW 244. “Public 


works” see infra § 98. 
32. “Document” see 19 C. J. p 382. 
Public document: 
As evidence see Criminal Law §&§ 
1519-1523; Evidence §§ 901-934. 
Forgery of see Forgery § 41. 
Judicial notice of see Evidence §§ 
1900, 1901, 1917-1922. 
Publication of see Libel and Slander 
§ 265%. 
“Public record” see Records [34 Cyc 


585]. 
33. Anderson L. D.; Clement v. 
Graham, 78 Vt. 290, 638 A 146, 152, 


AnnCas1913E 1208; Title Guaranty, 
ete., Co. v. Hoquiam First Nat. Bank, 
94 Wash. 55, 162 P 23. 

{a] Documents included: (1) A 
receipt issued by the department of 


assessments and collections for tax- 
es collected. U.S. v. Asensi, 34 Phil- 
ippine 750, 757, 758; U. S. v.,Leyson, 
5 Philippine 447, 450. (2) An official 
receipt prescribed by the government 
to be issued upon the receipt of money 
for public purposes. U.S. v. Asensi, 
supra; . S. v. Vy Guico, 12 Philip- 
pine 209, 211. (8) A cash book of a 
public official in which entries are 
made of accounts of public moneys 
received. U.S. v. Asensi, supra; U. 
S. v. Barrios, 10 Philippine 366; : 
S. v. Weems, 7 Philippine 241. (4) 
A burial permit issued by the board 
of public health. U.S. v. Asensi, su- 
pra; U.S. v. Mateo, 5 Philippine 462. 
See generally Health § 67. (5) A re- 
port of the inspection of mines, a 
record of which the inspector of 
mines is required by statute to keep. 
Henderson Min., ete., Co. v. Nicholson, 
(Ky.) 126 Sw 139, 141. 

Spare v. Freccia, 5 App. Cas. 


Test.—‘‘To become or to be 
entitled to be considered a ‘public 
document’ it’ should meet the 
test which the plain, broad, ordinary 
conception of the word ‘public’ im- 
plies, to wit, subject to open and pub- 
lic inspection and review.” State v. 
Baker, 35 Nev. 1, 7, 126 P 345. 

[b] In the Philippines “blank 
forms prepared by the Auditor of the 
Philippine Islands, in aecordance 
with Act No. 90 of the Philippine 
Commission, are public documents.” 
U.S. v. Asensi, 34 Philippine 750, 757. 
To same effect U. S. v. Carrington, 5 
Philippine 725, 738 [rev on other 
grounds 208 U.S. 1, 28 SCt/203, 52 L. 
ed. 367]. 

35. Anderson L. D.; McCall v. WU. 
S., 1 Dak. 320, 328, 46 NW 608. 

[a] Statutory definition.—‘‘All the 
publications and maps printed by or- 
der of the Legislative Assembly, or 
Congress or either house thereof.” 
Code Civ. Proc. §..528. [quot In. re 


Yankton-Clay County Drain. Ditch, 
S0NSe Ds 19) 98.0 oN Ve OO Sil: 
{[b] Documents included: ql) 


Pamphlets issued by the department 
of agriculture, published under the 
direction of congress. In re Yank- 
ton-Clay County Drain. Ditch, 30 S. 
D. 79, 137 NW 608. (2) “Official re- 
ports and correspondence of public 
officers of the state and the United 
States, relating to the Swamp lands 
of the state, and published by au- 
thority” of the legislature. Kirby v. 
Lewis, 39 Fed. 66, 77. 

{c] Legislative act.—‘‘A public 
document may be either a public in- 
strument or a legislative enactment, 
for legislative acts are also public 
documents under our code.” Tipton 
vy. Andueza, 5 Philippine 477, 480. 

36. Reilly v. Steinhart, 217 N. Y. 
549, 551, 112 NE 468 (under Cuban 
civil code); U.S. v. Asensi, 34 Phil- 


be abolished, curtailed, or regulated by legislative 


[§ 33] 32. Public Emolument. Emolument?!® paid 
out of publie funds.4 

[§ 34] 33. Public 
many definitions given of the phrase “public ene- 
my,’*® and it is universally understood to mean some 
power or nation with whom the nation or govern- 
ment is at open war;** an enemy of the state or 


Enemy.*” There have been 


ippine 750, 757; MeMicking v. Ku- 
mura, 12 Philippine 98, 105; Cacnio v. 
Baens, 5 Philippine 742. 

37. “Education” see 19 C. J. p 1014. 

38. Chesterman v. Federal Tax 
Comr., 32 Austr. C. L. R. 362, 386. See 
generally Colleges and Universities 
11 C. J. p 971; Schools and School Dis- 
thicts PsbCyensory: 

39. State v. Sheppard, 192 Mo. 497, 
509, 91 SW 477. 

“Elective office’ see 20 C. J. p 301. 

“Public agency” see supra § 5. 


40. Defined see Officers § 259 note 
Homa: 
41. State Bd. Charities, ete. v. 


Hays, 190 Ky. 147, 227 SW 282, 287. 
[a] “Public emoluments or privi- 

leges.”—Williams v. Cammack; 27 

Miss. 209, 218, 61 AmD 508. “Privi- 

lege” ante. 

42. See generally International 
Law 33 C. J. p 384; Treason [38 Cyc 
951]; War [40 Cyc 296]. 

“Alien enemies” see Aliens § 2. 

“Enemy” see 20 C. J. p 1255. 

Public enemy: 

Acts of as affecting liability of: 
Carrier for loss or destruction of: 

Baggage see Carriers § 1573. 
Goods see Carriers §§ 133, 134. 
‘Innkeeper for losses or injuries to 

guest see Innkeepers § 37. 

Vessel for: 

Failure to deliver cargo see Ship- 
ping [36 Cyc 204]. 

Loss of cargo see Shipping [36 
Cyc 240]. 

As insurance risk see Marine Insur- 
ance § 291. 

As not including mobs, 
see Carriers § 134. 

As used interchangeably with ‘“ene- 
my” see Hnemy 20 C. J. p 1255. 
43... Gulf; vette, R. Co. wa evan 22 

SW 677 [overr on other grounds 76 

Nex. 337, (13 iSiWi L191, 18 AmSR) 45558 

LRA 323]. 

44. State v. Moore, 74 Mo. 413, 418, 
4 AmR 3220 Guilt, ete. Rel Cost 
Levi, 12 SW 677 [overr on other 
grounds 76 Tex. 337, 13 Sw 2#9i) 18 


rioters, ete. 


AmSR 45, 8 LRA 323]; League vy. 
Rogan, 59 Tex. 427, 434. 
[a] Public enemies (1) “Those 


with whom the government... is 
at open war.” Coggs v. Bernard, Ld. 


Raym. 909, 92 Reprint 107, 5 ERC 
247, 1 Smith Lead. Cas. 369, 451. (2) 
Public enemies exist ‘where the 


whole body of the nation is at, war 
with another.” Bouvier L. D. [cit 
Monongahela Ins. Co. v. Chester, 43 
Pa. 491, 493]. 

[b] “Open and armed enemies; 
those in hostility to the government.” 
Lewis v. Ludwick, 6 Coldw. (Tenn.) 
368, 372, 98 AmD 454. 

45. . Pittsburg. etcs Re) Comsva, CGhi= 
cago, 242 Ill. 178, 89 NE 1022, 1025, 
134 AmSR 316, 44 LRANS 358; Nash- 
ville, etc., R. Co. v. Estis, 7 Heisk. 


854 [50 C.J.]- 


[§ 35] 34. Public Enterprise. 


fare of the public.47 


[§ 36] 35. Public Entertainment. 
mentt® held out and given to the public.*® 


[§ 37] 36. Public Exhibition.°° 


to which the publie is invited and admitted upon 
complying with the terms of admission,°®? the most 
usual condition being the payment of a small sum 


of money.°*® 


“Public exhibitions of schools” consist of rhetori- 
eal and literary exercises by the students.°4 
A footway®® for 
one of the kinds of public 


[§ 38] 37. Public Footway.°° 
the use of the public;** 
ways;°° a highway.°® 

[§ 39] 38. Public Function. 


(Tenn.) 622, 625, 24 AmR 289; South- 
ern Express Co. v. Womack, 1 Heisk. 
(Tenn.) 256, 267; WHutchinson v. U. 
S. Express Co., 63 W. Va. 128, 59 SH 


949, 951, 14 LRANS 393. 

336 “Enterprise” see 20 C. J. p 
1267. 

47. Bartol v. Boston, 259 Mass. 3238, 


156 NE 844, 845 (maintenance of sub- 
way for welfare of public); Bolster 
v. Lawrence, 225 Mass. 387, 392, 114 


NE 722, LRA1917B 1285 (public 
baths). ‘ 
[a] An airport owned by a city 


open to the use of all aéroplanes is for 

the benefit of the city asa community, 

and not of any particular individuals 
therein, and is therefore a public en- 

terprise. McClintock v. Roseburg, 127 

Or. 698, 273 P 331. 

p 1267. 
48. “Entertainment” see 20 C. J. 
49. Peo. v. Poole, 44 Misc. 118, 120, 

89 NYS 7738. 

50. See generally Theaters and 
Shows [38 Cye 252]. 

51. -“Exhibition” see 25 C. J. p 167. 

52. Com. v. Mack, 187 Mass. 441, 
73 NE 534. 

[a] Does not include: (1) An en- 
tertainment provided by the manage- 
ment of a restaurant, consisting in 
dancing, singing, etc. Peo. v. Martin, 
137 NYS 677, 678 (as used in license 
statute). (2) eA Skating = riniks, sto, 
which persons are admitted on the 
payment of a fee, which entitles them 
to skate as well as watch other per- 
Sone... tiarrniss v. Com, 8 vWVia, 240; 
243.59 AmR 666. 


53. Com. v. Mack, 187 Mass. 441, 
73 NE 534, 535. 
[a] “The imposition of other 


terms not prohibitive but reasonable 
in themselves and appropriate to the 
peculiar kind of exhibition, does not 
necessarily annul the public feature. 
In many cases one of the conditions 
may be that the applicant shall have 
attained a certain age, shall be de- 
cently clothed and not under the influ- 
ence of intoxicating liquor. In the 
ease of a public ball there may be 
conditions that every man shall_ be 
attired in a dress suit and every 
woman in the colonial costume of the 
seventeenth century. Nor does the 
fact that, for the money to be paid 
something more than the mere right 
to witness the exhibition is offered 
as an inducement to procure attend- 
ance, as for instance where some sou- 
venir in the shape of a picture of a 
favorite actor is given to all who 
purchase tickets, necessarily make the 
exhibition private.” Com. v. Mack, 
187 Mass. 441, 443, 73 NE 534. 


54. Phillips Exeter Academy v. 
Exeter New Parish, 68 N. H. 10, 12, 36 
A 548. 

55. Public footway: 


As public improvement see Municipal 
Corporations §§ 2297-2299. 
Dedication of see Dedication § 25 text 
and notes 76-78 
“Sidewalk” see [36 Cyc 440]. 


An enterprise*® 
condueted by a public agency for the general wel- 


A funetion®® which 
is exercised by virtue of certain attributes of soy- 


PUBLIC 


lic.6? 
An entertain- 
PIO ao 
An exhibition®+ 
funds 


[$ 40] 39. Public Funds.°4 
” means funds®® belonging to the state or to 
any county or political subdivision of the state;°° 
more specifically taxes, customs, moneys, etc., raised 


ereignty delegated to a municipality for the welfare 
and protection ‘of its inhgbitants or the general pub- 


Similar phrases: “Public and governmental func- 
“public governmental function.’°* 


The term “publie 


by the operation of some general law,®* and ap- 


purpose 


56. “Footway” see 26 C. J. p 790. 
mee Tyler v. Sturdy, 108 Mass. 196, 
58. Tyler v. Sturdy, supra. 


“Public way” see infra § 95. 


592. See Highways § 1 text and note 
f 60. “Function” see 27 C. J. p 925. 
61. McLeod v. Duluth, 174 Minn. 


184, 218 NW 892, 893, 60 ALR 96. 

62. Alder v. Salt Lake City, 64 
Utah 568, 231 P 1102, 1103 (as includ- 
ing maintenance of parks and play- 
grounds). 

“Governmental function” see Gov- 
ernmental 28 C. J. p 753 text and 
note 6. 

Public and governmental functions 
of municipality see Municipal Corpo- 
rations §§ 178, 179. 

63. Warrington v. Atteberry, 21 N. 
M. 50, 153 P 1041, 1046; Tulsa County 
Cons. School Dist. No. 1 v. Wright, 
ae ORT i932 600 7P “9390955515 6 2A 
5 

[a] “Public purpose” distinguish- 
ed.— ‘The exercise of public govern- 
mental function must always be pre- 
sumed to be the exercise of a public 
purpose, whereas something may be 
done for a public purpose, or quasi 


public purpose, like caring for the 
poor and destitute, educating the 
youth of the country, etc., and still 


not be in pursuance of the exercise 

of a governmental public function. 

It would depend upon the power and 

identity of the person or corporation 

actinge.”” Harrington v. Atteberry, 21 

N. M. 50, 64, 153 P1041. ‘‘Public pur- 

pose” see infra § 67. 

“Governmental function” see 28 C. 

J. p 753 text and note 6. 

64. Public funds: 

Accounting and settlement for, by of- 
ficer see Counties §§ 184-190; Mu- 
nicipal Corporations §§ 12138-1220; 
Officers §§ 819-321; States [36 Cyc 
866]; Towns [88 Cyc 629]; United 
States [39 Gye 722]. 

Accrual of right of action for misap- 
propriation of see Limitations of 
Actions § 122 

Administration, appropriation, 

use of in general: 
Counties §§ 283-295. 
District of Columbia § 47. 
Municipal Corporations § 4111. 
Schools and School Districts [35 
Cye 821-830]. 
States [36 Cyc 885 et seq]. 
Territories [38 Cyc 205 note 70]. 
Towns [38 Cyc 645]. 
United States [39 Cyc 749]. 
pee ae of see Depositaries §§ 
42 

Disposition of: 

Highway taxes see Highways § 500. 

se License taxes and Licenses § 129. 
or: 

Bridges §§ 11-15. 
Drains § 39. 
Levees and Flood Control § 85. 

Payment of on deposit see Banks and 
Banking § 399 


and 


propriated by the vovernment to the discharge of its 
obligations,®*® or for some public or governmental 
;°9 and in this sense it applies “to the funds 
of every ’ political division of the state wherein taxes 
are levied for publie purposes.*? 
apply to special funds, which are collected or volun- 
tarily contributed, for the sole benefit of the con- 


The term does not 


Payment or other disposition of as 
subject of protection and relief by 
injunction see Injunctions §§ 423- 
426. 

Perjury in proof of claim to see Per- 
jury § 71. 

Postal revenues see Post Office § 83. 

Proceeds of fines, forfeitures, and pen- 
alties see Customs Duties § 366; 
Fines, Forfeitures, and Penalties §§ 
40, 60; Internal Revenue §§ 29i- 
293; Intoxicating Liquors § 417. 

Taxes generally see Taxation [37 Cyc 
1588-1596]. 

Use of in aid of public and private en- 

terprises: 

Agriculture §§ 3, 7. 

Canals § 12. 

Charities § 102. 

Colleges and Universities §§ 10, 11. 

Counties §§ 296-303, 590. 

Munictes Corporations §§ 4092— 

4108. 

Railroads [33 Cyc 83 et seq]. 

Religious Societies [34 Cyc 1153]. 

States [386 Cyc 890 et seq]. 

Towns [388 Cyc 643]. 

ae car and Toll Roads [38 Cyc 

370 

Waters [40 Cyc 542]. 

65. “Funds seé 27'@) J. p' 926; 

66. State v. Thompson, 115 Kan. 
457° 223 P'258,9259;3) Austin iv." Kox 
(Tex.<Cive A:) 297 ‘Sw 415 343. 

[a] Statutory definition.—‘‘All 
lawful money of the United States, 
and all State, county, city, town or 
school warrants or bonds, or other 
paper having a money value, belong- 
ing to the State, or to any county, city, 
incorporated town or school district 
therein.”” Crawford & M. Dig. § 2835 
and prior similar statute [quot Bly- 
theville Bank v. State, 148 Ark. 504, 
512, 230 SW 550; Ireland v. State, 99 
Ark. 32, 41, 136 Sw 947]. 

[b] “Public funds or moneys.”— 
Kiernan v. Cleland, (Ida.) 273 P 938, 
939. ‘Public money” see supra § 2. 

[c] “Public parochial fund.’’—Rex 
v. Halesworth, 3B. & Ad. 717, 725, 28 
ECL 315, 110 Reprint 262; Rex ‘v. 
pt. Peter, I Bre Ad: 916; 922, 20 ECL 
743, 109 Reprint 1027. 

67. Seattle v. Stirrat, 55 Wash. 560, 
104 P 834, 24 LRANS 1275 


68. Ayers Vv. Lawrence, BOUIN wey 
192, 198; Austin v. Kiser, (Tex. Civ. 
A.) 277 SW 411. 

69. State v. Thompson, 115 Kan. 


457, 223 P 258; Wirtz v. Nestos, 51 N. 
D. 603, 200 NW 524, 5338. 

fa] Includes: (1) Money raised 
by taxation for support of public 
library. Andrew y. Citizens’ State 
Bank, 203 Iowa 349, 212 NW 742, 743. 
(2) Taxes voluntarily paid to a col- 
lector for a special school district. 


Blytheville Bank v. State, 148 Ark. 
504, 230 SW 550, 558. 
70. ANtna Casualty, ete. Co. v. 


Bramwell, 12 F. (2d) 307, 309; Winn- 
field Bank v. Brumfield, (lia. A.) 124 
S 628, 629; Fairless v. Cameron Ceun- 
ty Water Impr. Dist. No. 1, (Tex. Civ. 
A.) 25 SW (2d) 651, 652. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


tributors, and of which the state is merely the cus- 


todian.*1 

[§ 41] 40. Public Game. 
given to the public.?? 

[§ 42] 41. Public Gathering. 


[§ 44] 43. Public Good.7§ 


[§ 45] 44. Public Ground. 


common use;*% 


[§ 46] 45. Public House.*® 


wine ortate..v., Olson, 43" Ne 1D. 619; 
175 NW 714 (workmen’s compensation 
fund); State v. Taylor, 33 N. D. 76, 
109, 156 NW 561, RA1918B 156, 
AnnCas1918A 583; State v. Jorgenson, 
207 Ne De 1735-15 0,NW, 565% > State v. 
Pape, 103 Wash. 319, 174 P 468, 470. 


72. Peo. v. Poole, 44 Misc. 118, 120, 
89 NYS 773. And see Gaming § 2. 

73. “Assembly” see 5 C. J. p 811. 

74. Wynne v. State, 123 Ga. 566, 


51 SE 636, 637 (barbecue on Fourth of 


Je 
“Cotton gin” see 15 C. of p 350. 
“Gin” see 28 C. J. p 70 

77. Page v. Andrews, P34 eee 106, 
203 SW 273, 274. 

[a] Not public gin.—A gin op- 
erated for the benefit of the landowner 
himself and his tenant and share crop- 
pers is not a “public gin” within the 
meaning of a statute se ae cee oe ee 
operation of public gins. Page 


ore 134 Ark. 106, 203 Sw 273, 
74. 
78. “Good” see 28 C. J. p 713. 


Public good as limitation on police 
power see Constitutional Law § 441. 

79. Abraham v. Roseburg, 55 Or. 
359, 105 P 401, 402, AnnCas1912A 597. 

[a] Incity charter authorizing the 
city ‘‘to license and regulate all such 
callings, trades and employments as 
the public good may require,’ the 
words “public good” are sufficiently 
broad to include the raising of reve- 


nue if, in the judgment of the city 
council, revenue is needed. Abraham 
wv, -vosebure,. 5), Or 4359; 361, 1L0b.P 


401, AnnCas1912A 597. Power of cuy 
to license generally see Licenses §§ 
16-30 

[b] “Public good” as limitation on 
action of public utility.—Grafton 

County Electric Light, etc., Co. v. 

State, 77 N. H. 539, 94 A 193 
80. State v. Barnes, 22 Oki. Orie 

97 —P.997, 999. And) see Clarke. y. 

Brookfield, 81 Mo. 503, 512, 51 AmR 

243. 

“Public use” infra § 94. 
81. Public ground: 

In general see Cemeteries § 1; Com- 
mon Lands 12 C. J. p 158; Counties 
§§ 216, 217; Municipal Corporations 
§ 2092. 

Adverse possession of see Adverse 
Possession §§ 461-468. 

As boundary see Boundaries § 109. 

As public improvement see Municipal 
Corporations §§ 2322-2324. 

Assessment and special taxes for im- 
provement of see Municipal Corpo- 
rations § 2869. ; 

Dedication of see Dedication §§ 26, 
HOt 

Liability for injuries to persons on see 
Municipal Corporations §§ 1936— 
1938. 

Regulation and use of see Municipal 
Corporations §§ 4022-4028. 

Taking of private property for see 
Eminent Domain § 74. 
g2. “Ground” see 28 C. J. p 830. 
83. Patrick v. Kalamazoo ¥. M. 

A., 120 Mich. 185, 191, 79 NW 208. 


A game held out and 


An assembly™? of 
the publie in considerable numbers.*4 

[§ 43] 42. Public Gin.7> A gin7é operated for the 
benefit of the public, as distinguished from one op- 
erated for the owner and his tenants. (6 
The 
good” is exceedingly broad ; ;’° and has been said to 
be synonymous with ‘ ‘public use.’’§° 
In the ordinary 
sense, ground’? in which the general public has a 
ground owned by the publie and 
used publicly, that is, by the public indiscriminate- 
ly, in a public. manner,** such as a public park.*® 
The term 


PUBLIC 


house” 


by him.°# 
term “public 


used.°& 


“oublie 


[a] Similar definition: “Tracts 
that are used and occupied for some 
public purpose.” State v. Chelan 
County Super. Ct., 36 Wash. 381, 383, 
TSB LOM: 

[b] Does not include: (1) Com- 
mon school lands. State v. Chelan 


County Super. Ct., 36 Wash. 381, 383, 
78 P 1011. -School district property 
generally see Schools and School Dis- 
tricts [35 Cyc 920 et seq]. (2))" Land 
devoted to the use of a local religious 
society, or hospital, or academy, 
ereated for church, hospital, or aca- 
demic purposes meven Tf the 
use be considered, ina sense, public.” 

Patrick v. Kalamazoo Y. M. C. A., 120 
Mich. 185, 191, 79 NW 208. (38) Out- 
lying land belonging toa sanitary dis- 


trict, which can be used only for 
drainage by the inhabitants of the 
district. Chicago Sanitary Dist. v. 


Gibbons, 293 Ill. 519, 127 NE 691, 692; 
Chicago Sanitary Dist. v. Martin, 173 
Ill. 248, 252, 50 NE 201, 64 AmSR 110. 

[ec] “Other public grounds.”—W in- 


ters v. Duluth, 82 Minn, 127, 129, 84 
NW 788. 
{d] “Public ground of any kind.” 


—State v. Cincinnati Cent. R. 
Oh St Lot Lib: 

{e] “Street or public grounds.”— 
McLean v. Lewiston, 8 Ida. 472, 482, 
69 P 478; Giffen v. Lewiston, 6 Ida. 
231, 55 BP 545. 

84. Winters v. Duluth, Ba. Minn. 
127, 134, 87 NW 788. 

85. Cleveland v. Ferrando, 114 Oh. 
St. 207, 150 NE 747. 

fa] “Municipally owned and con- 
trolled parks, established and main- 
tained for and open to the general 
public, and to which the general pub- 
lic are invited to come, are, in the 
fullest sense, public grounds.’’ Cleve- 
land v. Ferrando, 114 Oh. St. 207, 210, 
150 NE 747. 

86. Public house: 

As inn or hotel see Innkeepers § 1. 
Within: 
Gaming laws see Gaming § 91. 
Liquor laws and regulations see In- 
toxicating Liquors § 109. 

“Boarding house” distinguished see 
Boarding House 8 C. J. p 1182 note 14 
al G25)s 

87. State v. Barns, 25 Tex. 654, 655; 
Cole v. State, 28 Tex. A. 536, 537, 13 
SW 859, 18 AmSR 856. 

88. “House” see 30 C. J. p 472. 
Lockhart v. State, 10 Tex. 275, 
276; Shihagan v. State, 9 Tex. 430, 
431; Comer v. State, 26 Tex. A. 509, 
513, 10 SW 106. 

It ‘Sg intended by law to include all 
houses made public by the occupation 
carried on in them, as inns, taverns, 
storehouses for retailing liquors, or 
those made public by the resort of 


Co., 37 


numerous persons, or in any other. 
way.” State v. Barns, 25 Tex. 654, 
655; Cole v. State, 28 Tex. A. 536, 


537, 13 SW 859, 13 AmSR 856. 
fa] “A school house is. 
public house, and the fact that at 


[§ 49] 48. Public Lamp.°5 
the use and benefit of the public, as contradistin- 
guished from private individuals, and in fact so 


[§ 50] 49. Public Landing.®” 
on the bank or margin of a river, provided for the 
open and common use of all persons in the debarka- 
tion of themselves or their goods;®§ a place on a 
river or other navigable water for loading or un- 
loading goods or for the reception and delivery of 


[50 C.J.] 855 


is generic in its charaeter,’? and a house®® 
may be said to be a public house either in respect of , 
its proprietorship or its oecupaney and usages.®? 

[§ 47] 46. Public Ignominy.°° 
public dishonor.®? 

[§ 48] 47. Public Instrument.°? 
executed in due form before a notary and certified 


Public disgrace; 


An instrument?? 


A lamp erected for 


A piece of ground 


times it is not temporarily occupied 
as such, or that may be occupied tem- 
porarily for other than school pur- 
poses, does not, when temporarily va- 
cant or when so occupied for other 
purposes, make it any the less a pub- 
lic house during the time it is ac- 
tually dedicated to school purposes as 
such.” Cole v. State, 28 Tex, A. 536, 
dad, 13 SW 859; 13 AmSR 856.00" 


90. “Ignominy” see 31 C. J. p 239. 
91. Brown v. Kingsley, 38 Iowa 
220, 221. 


“Disgrace” see 18 C. J. p 1139. 

92. “Public document” see supra § 
and cross references thereunder. 
93. “Instrument” see 32 C. J. p 944. 
94. Fernandez v. Perez, 6 Porto 

Rico Fed. 665, 671. 

[a] As defined by statute, an in- | 
strument “authenticated by a notary 
or by a competent public official, with 
the formalities required by law.” 
Caneja v. Marxuach, 8 Porto Rico 458, 
461 [cit Civ. Code § 1184]. 

95. “Lamp” see 35 C.J. p 933. 

96. Davenport Gas Light, ete., Co. 
v. Davenport, 13 Iowa 229, 239. 

[a] “Public lamp post.’—A con- 
tract with the city, providing that 
plaintiffs were to supply the “public 
lamp posts” with gas, erected and to 
be erected for a specified sum per 
month, etc., should be construed to 
include posts erected by private in- 
dividuals and used for the benefit of 
the public, and not be restricted to 
those owned by the city. Davenport 
Gas Light, etc., Co. v. Davenport, 13 
Lowa’ 229, (239. “Post”? see 49) €) SJ. p 
1120 text and note 50. 

97. See also Landing 35 C. J. p 935. 

Public landing: 

As equivalent to: 

“Levee” see Landing 35 C. J. p 935 

note 88 [b]. 
“Public levee” see Levees and Flood 
Control § 1 note 3 [b]. 

As public improvement see Municipal 
Corporations §§ 2318-2320 

Condemnation of land for see Hminent 
Domain § 61. 

Use and regulation of by municipality 
see Municipal Corporations §§ 4013— 
4021, 

“Public levee” see Levees and Flood 
Control § 1. 

“Public wharf” 
Cyc 894 note 3]. 

98. Gardiner v. Tisdale, 2 Wis. 153, 
188, 60 AmD 407 [quot Chicago, ete., 
R. Co. v. Peo., 222 Ill. 427, 438, 78 NE 
TSO 

[a] It “is not a place to be per- 
manently encumbered with piles of 
lumber or other merchandise or goods 
any more than a public highway or 
street, because the benefits and ac- 
commodation to the public, which are 
intended to be conferred, would be 
greatly affected if not wholly destroy- 
ed by any such permanent encum- 
brance.”’ Gardiner v. Tisdale, 2 Wis. 
158, 188, 60 AmD 407 [quot Chicago, 
etc., R. Co. v. Peo., 222 Ill. 427, 438, 78 
NE 790]. 
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see Wharves [40 
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passengers.°® It is dedicated to the public use and 
held in trust for the public the same as a street.? 

[§ 51] 50. Public Laundry.? <A place to which 
the public is invited to deliver soiled clothes to be 
washed, dried, starched, ironed, and subjected to the 
processes ordinarily employed to render soiled clothes 
suitable for further use;* and an establishment 
which performs all or any considerable portion of 
those services for the public is in common accepta- 
tion a “public laundry.”* 

[§ 52] 51. Public Letting.® <A lettine® of a con- 
tract that is “open to all—notorious; Tg letting 
that furnishes fair and reasonable public notice and 
secures to the public equal competition in bidding 
and becoming contractors.® 

[§ 53] 52. Public Library.® A library?® to which 
the general public has free access.11 

[§ 54] 53. Public Lot.1? A term, as used in a 
town plat, wherein certain property is so marked, 
meaning land dedicated to public uses.t? 

[$ 55] 54, Public Merchant.t* One who earries 
on a public trade.1® ; 


PUBLIC 


the accommodation of the public.18 

[§ 57] 56. Public Necessity.19 Needed for reason- 
able convenience, facility, and completeness in ac- 
complishing a public purpose;?® great or urgent 
public convenience;*? with reference to legislative 
action, that urgent, immediate publie need arising 
from existing conditions which, in the judgment of 
the legislature, justifies a disturbance of private 
rights which otherwise might be legally exempt from 
such interference.?? 

[§ 58] 57. Public ‘Object.2* With reference to 
power of taxation, an object?* which is within the 
purpose for which governments are established.?° 

[§ 59] 58. Public Offense.2® The term “public 
offense” has the same meaning as the word “erime,’’?* 
and they may be used interchangeably.2® It has 
also been held to mean the same as “offense,” as 
used in criminal law.?® Accordingly, a “publie of- 
fense” is a breach of the laws established for the 
protection of the public, as distinguished from an 
infringement of mere private rights—a punishable 
violation of law;°° an act committed or omitted in 


[§ 56] 55. Public Mills.+¢ 


99. State Ae eases 229 Mo. 201, 
232, 129 SW 9 
[a] As anbronentine wharf.— 


Reighard v. Flinn, 194 Pa. 352, 357, 
44 A 1080 [quot Chaney v. Anne 
Arundel County, 119 Md. 385, 388, 86 
A 1039]. 

1. Chicago, etc., R. Co. v. Peo., 222 
Ill. 427, 487, 78 NE 790. 

[a] Inconsistent use.—‘It cannot 
be devoted to any use inconsistent 
with the use of the public.” Chi- 
eago, etc., R. Co. v. Peo., 222 Ql. 427, 
437, 78 NH 790. 

Dedication aon public landing see 
Dedication § 2 

2. “Laundry” Seersby Carder D Boole 

3. State v. Wah Lee, 49 R. I. 491, 
PAA AVL, 61: 

[a] Similar definition.—A laundry 
“doing laundry work directly for the 
public by cleaning and ironing soiled 
and used clothes on orders received 
from members of the public as cus- 
tomers.’ Van Zandt v. New York 
Dept. of Labor, 223 App. Div. 478, 480, 
228 NYS 635 [rev 129 Misc. 747, 223 
NYS 450]. 

[b] As defined by ordinance, “any 

premises used for the 
purpose of laundering wearing ap- 
parel” etc., “for thirty or more owners 
of such articles per week, and for 
pay.” Cleveland City Ordinance § 1 
[quot Yee Bow v. Cleveland, 99 Oh. 
St. 269. 270, 124 NE 132, 12 ALR 1424]. 

4 State v. Wah Lee, 49 R. I. 491, 
144 A 159, 161. 

[a] Includes an establishment re- 
ceiving soiled clothes to be washed, 
cleaned, and ironed, sending them to 
a wet wash laundry for washing, and 
starching, ironing, and preparing them 
for delivery in packages to customers 
on their return. State v. Wah Lee, 
49 R. I. 491, 144 A 159. 

{[b] Does not include a laundry 
operated solely to launder collars and 


shirts manufactured in a _ factory. 
Van Zandt v. New York Dept. of 
Labor, 223 App. Div. 478, 228 NYS 


635 [rev 129 Misc. 747, 222 NYS 450]. 

5. Public letting of contracts gen- 
erally see Contracts §§ 97, 98; Coun- 
ties §§ 242-247; Municipal Corpora- 
tions §§ 2184-2212, 2490-2515; States 
{36 Cyc 875]; United States [39 Cyc 
736]. 

6. “Letting” see 36 C. J. p 991. 

7. Eppes v. Mississippi, etc., R. Co., 
SbueA las 33, 6d: 

8. Eppes v. Mississippi, ete., R. Co., 
supra. 

[a] Public outcry.—It is not nec- 
essary that the publicity shall be of 
that nature which attends sales at 
public outcry. Eppes v. Mississippi, 


A mill’? operated for 


CC, Ra Com so) Adare ootOn. 

9. Public library: 
oS Gee eta phe purpose see Charities 

8 5 
As exempt from taxation see Taxa- 

tion [37 Cyc 940]. 

Condemnation of land for see Eminent 

Domain § 73. 

10. “Library” see 37 C. J. p 160. 

Liss) Peo wv. News nvork /Pax ete; 
Comrs., 11 Hun (N. -Y.) 505, 507. 

[a] “he words ‘public library’ are 
not technical. They have acquired, by 
judicial decisions, no precise legal 
meaning. They are words of common 
USC. Peors Vin Darcy Fete a Comansssal d: 
Hun (N. Y.) 505, 508. 

[b] Does not include a library 
owned by a corporation, the use of 
which is limited to the stockholders of 
the corporation, their immediate fam- 
ilies, and their licensees, since the 
public, as such, has no interest in the 
library. Providence Athenzum v. 
Tripp; 9uUR? 1. 559-561. 

{c] ‘Free public library.”’—Peo. v. 
Turnbull, 184 Til. A: 151; State v. 
Boonton, (N. J. Sup.) 122 A 721. 

12. “Lot’’ see 38 C. J. p 283. 
Rutherford v. Taylor, 38 Mo. 
SLO Onn 

Dedication of squares, parks, and 
public commons see Dedication § 26. 

14. “Merchant” see 40 C. J. p 643. 

“Public merchant” as used in stat- 


ute authorizing wife, as such, to 
obligate herself see Husband and 
Wife § 386%. 

15. Horton v. Haralson, 130 La. 


1003, 58 S 858, 860. 

“Trade” see [38 Cyc 670]. 

16. Condemnation of land for pub- 
lic mill see Eminent Domain § 58. 


17. Defined see Mills § 1. 
18. Howard Mills Co. v. Schwartz 
Lumber, ete., Co., 77 Kan. 599, 606, 


95 P 559, 561, 18 LRANS 356 
“The old-fashioned i 
mill operated for the accommodation 
of the public; a mill upon which the 
citizens ‘for miles around’ were com- 
pelled to depend for the meal and 
flour from which their daily bread 
was made; a mill where the custom- 
ers came on horseback, in ox wagons 
and other conveyances, and remained 
from a few hours to several days for 
their ‘turn’ to be waited upon, and 
then received the meal, flour, shorts 
or bran produced from their grain; a 
mill where the miller received the 
grist at the mill door and cared for it 
until ground, and then returned it, 
less the toll taken, on demand, to the 
owner.” Howard Mills Co. v. 
Schwartz Lumber, etec., Co., supra. 
[a] As used in statute relating to 


‘nublic mills,” and providing for 
the regulation of the same, the term 
does not apply to mills used merely 
for the purpose of manufacturing 
flour and feed for sale. Howard Mills 
Co. v. Schwartz Lumber, etec., Co., 77 
Kan. 599,95. PR 559; 561, «18 -ERANS 
356. 

19. “Necessity” see 45 C. J. p 585. 

Public necessity as justifying: 
Condemnation of property see Emi- 

nent Domain §§ 34-74; Highways §§ 

33-38; Private Roads § 9. 
Destruction of private property see 

Actions § 62. 

Public improvement and taking of 
property therefor see Municipal 
Corporations § 2267 et seq. 

20. In re Washington Ave., (N. J. 
Cin peso A289. 240, 

21... State, «2. Duluth St. Re Con 
(Minn.) 229 NW 883, 884; Com. v. 
Gilligan, 195 Pa. 504, 510, 46 A 124 
[yuot Delaware, ete., R. Co. v. Van 
Santvoord, 232 Fed. 978, 984]. 

“Public convenience” see supra § 25. 


22. In re Sheldon St..R. Co., 69 
Conn. 626, 629, 38 A 362. 

Pe “Public purpose” see infra § 
67. 


24. “Object” see 46 C. J. p 844. 

25... St, Paul. “Trust, ete, obama sve 
it tas Clearing Co., 291 Fed. 212, 

18. 

26. See generally Criminal Law 16 
Cc. J. p 1 and cross references there- 
under. 

“Offense” see 46 C. J. p 905. 


27. Terr. v. West, 4 Ariz. 1212, 215, 
36 P 207. And see Criminal Law § 2 
text and note 88. 

28. Terr. v. West, supra. 


29. State v. Cantieny, 34 Minn. 1, 
458 


“Offense” 
Offense § 2 


defined as a crime see 


30. State v. Cantieny, 34 Minn. 1, 9, 
24 NW 458. . 
[a] Includes a willful trespass on 


premises and removal of property 
with larcenous intent. E. I. Du Pont 
de Nemours Powder Co. vy. Hyde, 201 
PA ale 12 Ose. (ile moron oes 

[b] Statutory definitions.—(1) 
“Any act or omission for which the 
law prescribes a punishment.” Kirby 
Dig. § 1546 hanote St. Wdouis, vetcy 
R. Co. v. State, 125 Ark. 40, 43, 187 
SW 1064]. (2) “An act committed or 
omitted in violation of law forbidding 
or commanding it, and to which is 
annexed, upon conviction, either of 
the following punishments P 
fine,” etc. Pen. Code § 15 [quot Dyer 
Vv. Placer County, 90 Cal. 276, 278, 27 
P 197], 63) “An ack or omission for- 
bidden by law, and to which is an- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


violation of a public law;! the doing that which a 
penal law forbids to be done, or omitting to do what 
any act which is denounced as un- 
It includes every 
public offense constituting a misdemeanor ;34 
all such violations of municipal ordinances as are 
punishable by fine or imprisonment.?® 
constituting a crime,*®® is none the less a public of- 
fense, that the offender can be prosecuted only at 
the instance of the person injured.?7 

The term “public or- 
der” does not mean the actual keeping of the peace,?§ 
but. signifies the public weal, that which is perma- 


232 


it commands ;* 
lawful and punishable by fine.?3 


[§ 60] 59. Public Order. 


nexed, upon conviction, either of the 
following punishments: Death, im- 
prisonment, fine, removal from office, 
or disqualification to hold and enjoy 
any office of honor, trust, or profit 
under this state.” Rev. Pen. Code § 
3 [quot State v. Central Lumber Co., 
24 S. D. 136, 123 NW 504, 508, 42 
LRANS 804; State v. Cram, 20 S. D 
159, 160, 105 NW 99]. To same effect 
Rey" Code -§ 8107. fiquot) State Vv. 
Chinook Tp. Justice Ct., 45 Mont. 375, 
123 P 405, 406, 48 LRANS 156]. 


Sin ordave States Using As 66%a35 
NE 34, 35. 
32. State v. Cantieny, 34 Minn. 1, 


9, 24 NW 458. 

833i" Com. ov.) McCann, 1:23 Ky. 247, 
256, 94 SW 645, 29 KyL 707. 

34. Oleson v. Pincock, 68 Utah 507, 
25 P23; 24. 

Misdemeanor as crime see Criminal 
Law § 7. 

35. State v. Cantieny, 34 Minn. 1, 
9, 24 NW 458 [quot State v. Deer 
Lodge Police Ct., (Mont.) 283 P 430, 
434] (where the court, after quoting 
definitions of ‘‘offense’”’ by Abbott and 
Bouvier, said: ‘The term ‘public of- 
fense’ means no more. 
‘public’ was not intended to express 
the idea of a distinction between of- 
fenses made such by common law or 
by general statute, and those defined 
by a law having but a limited terri- 
torial operation. We think the term 
‘public offenses,’ as here employed, 
has the signification which would or- 
dinarily be put upon such terms, and 
bears no peculiar meaning”’’). 

[a] Thus the violation of a city 
ordinance prohibiting engagement in 
the profession of physician and sur- 
geon without first procuring a license 
is a public offense. State v. Deer 
Lodge Police Ct., (Mont.) 283 P 430. 

Violation of municipal ordinance as 
or as not crime see Criminal Law § 2 
text and notes 41, 42. 

36. See Criminal Law § 2. 

37. State v. Corliss, 85 Iowa 18, 
19, 20, 51 NW 1154. 

“All offenses against persons or 
property are in some sense offenses 
against the injured individual, but 
they are also offenses against the 
public.” State v. Corliss, supra. 

38. 8 Manresa Comm. p 606 [quot 
Ollendorff v.. Abrahamson, 38 Philip- 
pine 585, 590]. 

39. 8 Manresa Comm. p 606 [quot 
Ollendorff v. Abrahamson, supra]. 

40. Ollendorff iva Abrahamson, 
supra. 

“Public policy” see infra § 62. 

41. “Economy” see 19 C. J. p 1010. 

“Police” see 49 C. J. p 1070. 

“Police power” see cross references 
49 1O.2de) pl 072; note 50. 

42. 4 Blackstone Comm. (Shars- 
wood ed) ec 13 [quot Com. v. McHale, 
97 Pa. 407, 408]. 

43. Public policy: 

As affecting: 
Combinations and trusts see Mono- 
polies 41 C. J. p 76 

Consideration for commercial paper 

see Bills and Notes § 384 et seq. 

Constitutionality of siete see Con- 

stitutional Law § 39 
Contract see Ge cist §§ 360-429. 
Disclosure of confidential communi- 
cations see Witnesses [40 Cyc 
2353). 


The word. 


PUBLIC 


and, 


An offense, 


ment and essential in institutions.?® 
lent of the term “public policy.”4° 

[§ 61] 60. Public Police and Economy.*! The due 
regulation and domestic order of the kingdom, where- 
by the individuals of the state, like members of a 
well governed family, are bound to conform their 
general behavior to the rules of propriety, good neigh- 
borhood, and good manners.*? 

[§ 62] 61. Public Policy.43 
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It is the equiva- 


The term “publie pol- 


icy,” being of such vague and uncertain meaning,** 


As affecting :—Continued 
Divorce see Divorce § 18 et seq. 
Foreign corporation: 

Acquisition of property by see 
Corporations § 4027 et seq. 

Recognition and regulation of see 
Corporations § 3927 et seq pas- 
sim. 

Foreign law, recognition of see Con- 
flict of Laws §§ 15, 

Garnishment of salaries or fees of 
public officers see Garnishment §§ 
74, 219. 

Gift in contemplation of suicide see 
Gifts § 101. 

Insurance policies see Insurance § 
198 et seq and cross references 
there listed. 

Will see Wills [40 Cyc 951]. 

As ground for: 

Exempting charitable corporation 
from liability for tort see Char- 
ities § 106 et seq. 

Exemption: 

From taxation see Taxation [37 
Cyc 884 et seq]. 

Of property from attachment see 
Attachment § 382 et seq and 
cross references there listed. 

Privileged communication see Libel 
and Slander § 203. 

Consolidation of corporations engaged 
in competing business see Corpora- 
tions § 3636 note 69 [a]. 

Contract against see Bills and Notes 
§ 365; Carriers § 168; Champerty 
and Maintenance § 13; Contracts §§ 
360-439. 

preg ve pie against see Monopolies § 


44. Hogston v. Bell, 185 Ind. 536, 
112 NE 883; Matter of Lampson, 33 
App. Div. 49, 53 NYS 531; McGuffin 
v. Coyle, 16 Okl. 648, 85 P 954, 961, 
86 P 962, 6 LRANS 524 [quot Holla- 
day v. Patterson, 5 Or. 177); Trumpf 
v. Shoudy, 166 Wis. 353, 164 NW 454. 
To same effect Smith v. San Francisco, 
ete, Rh. (€or Ib vCalaeo845 1600547" 12 
582, 56 AmSR 119, 35 LRA 309; Spence 
Vi -Harvey,'22 ‘Cal. 337;_s3 “Amb 69% 
Andrew v. Breon, (Iowa) 226 NW 75, 
76; Liggett v. Shriver, 181 Iowa 260, 
164 NW 611, 612; Baltimore Humane 
Impartial Soc., etc. v. Pierce, 100 Md. 
520, 60 A 277, 278, 70 LRA 485; Amer- 
ican Casualty Ins. Co.’s Case, 82 Md. 
535, 574, 34 A 778, 38 LRA 97; Kitchen 
v. Gr eenabaum, 61 Mo. 110; Wenninger 
v. Mitchell, 139 “Mo. A. 420, 122 
SW tleo, ese Peo. v.> Hawkins, 
157 N.Y. 1,12, 51 Nm 257, 68 AmSR 
736, 42 LRA 490; Victor v. Louise Cot- 
ton Mills, 148 N. C. 107, 61 SE 648, 651, 
16 LRANS 1020, 16 AnnCas 291; Hurd 
v. Robinson, 11 Oh. St. 232; Union 
Cent. L. Ins. Co. v. Champlin, 11 Okl. 
184, 65 P 836, 55 LRA 1095 State v. 
Coyle, 7 Okl. Cr. 50, 122 RP 243, 254; 
Magee v. O’Neill, 19 S. C. 170, 45 AmR 
765; Kellogg v. Larkin, 3 Pinn. (Wis.) 
123, 56 AmD 164; Davies v. Davies, 
86 Ch. D. 359, 364; Besant v. Wood, 
12 Ch. D. 605, 320; Richardson v. Mel- 
lish, 2 Bing. 229, 9 HCL 557, 130 Re- 
print 294. 

45. Maryland Casualty Co. v. Fi- 
Goes ete., .Co., TL Cali A. 492, 236 
P 210, 212; Atlantic Coast Line R. Co. 
v. Beazley, Fide la Saal, 45 SS OL, 185) 
Workmen’s Compensation Bd. v. Ab- 
bott, 212 Ky. 128, 278 SW 533, 536, 
47 ALR 789; Gordon vy. Gordon, 168 


and of such variable quantity,*+® has frequently been 
said not to be susceptible of exact or precise defini- 
tion;*® and some courts have said that no exact or 


Ky. 409, 182 SW 220, 222, LRA1916D 
576, AnnCas1917D 886; Chreste v. 
Louisville R. Co., 167 Ky. 75, 180 SW 
49, 52, AnnCas1917C 867, LRAi917B 
1123; Union Cent. L. Ins. Come 
Spinks, 119 Ky. 261, 83 SW. 615, 627; 
26 KyL 1205, 69 LRA 264, 7 AnnCas 
913 [quot Brooks vy. Cooper, 50 Nd. 
Has 761, 26 Ay 978, 35) AmSR w7Osne2t 
LRA 617]; American Casualty Ins. 
Co.’s Case, 82 Md. 535, 34 A 778, 785, 
88 LRA 97; Veazey v. Allen, 173 N. 
Y. 359, 66 NE 103, 105, 62 LRA 362; 
Diedrich v. Warren, 213 App. Div. 
406, 210 NYS 49, 51 [eit Ce iy Davies 
Vv. Davies, 36 Ch. D. 359; 36 

“Public policy, MONE is vari- 
able; and that which is contrary to 
the policy of the public at one time 
may become public policy at another 
time.’”’ Gordon v. Gordon, 168 Ky. 409, 
412, 182 SW 220, LRA1916D 576, Ann 
Cas1917D 886. 

“Public policy has been aptly de- 
scribed by one of our Judges as ‘a 
wide domain of shifting sands.’ ” 
Weeks v. New York L. Ins. Co., 128 S. 
Cy 223,226, 122 SE 586, 35 AUR 1482 
[quot in part McKendree vy. Southern 
StatessLa! Ins: Coy, Wd2Z-S. Ca s3bsoss 
99 SE 806 (per Gage, J.)]. 

“It is a very unruly horse, and 
when once you get astride it you never 
know where it will carry you.” Rich- 
ardson v. Mellish, 2 Bing. 229, 252, 
9 ECL 557, 130 Reprint 294. 

[a] As fluctuating.—McNamara v. 
Gargett, 68 Mich. 454, 460, 36 NW 218, 
13 AmSR 355; Lipscomb v. Adams, 193 
Mo. 530, 541, 91 SW 1046, 112 AmSR 
500 [quot Story Conflict § 546]; Hard 
Vie Harris, UiOh. (Cir sCtaNe Sataioweas 
OMG tC 714 Umionn. Gente ia. ans 
Co. v. Champlin, 11 Okl. 184, 65 P 836, 
837, 55 LRA 109; Weeks v. New York 
Lyeins.- Comeles  s. Ca a2onn cee alae 
SE 586, 35 ALR 1482 (“fluctuating, 
varying, with the changing economic 
needs, social customs, and moral as- 
pirations of a people’’). 

[b] “It is a relative term, and 
must be interpreted in the light of 
of the circumstances surrounding a 
particular contract or transaction.” 
Dixon v. Van Sweringen Co., 121 Oh. 
St. 56, 166 NE 887, 889. 

[fe] in several senses.—“‘The 
phrase ‘public policy’ is used in sev- 
eral senses. It may mean the com- 
mon law or general statutory law of 
the State. It may mean our prevalent 
notions of justice and our general 
fundamental conceptions of right and 
wrong. It may mean both.” Thuna 
v. Wolf, 130 Misc. 306, 311, 223 NYS 
765. 


46. Jones v. American Home Find- 
ing Assoc., 191 Iowa 211, 182 NW 
191, 192; American Casualty Ins. 


Co.’s Case, 82 Md. 535, 574, 34 A 778, 
388 LRA 97; Johnston y. Chicago Great 
Western R. Co., (Mo. A.) 164 SW 260, 
262; Matter of Lampson, 33 App. Div. 
49, 51, 68 NYS 6531; Weeks v.. New 
York L. Ins. Co., 128 S. C. 223, 122 SE 
586, 587, 35 ALR 1482; Davies v. 
Davies, 36 Ch. D. 359, 364 

“It is difficult, if not inadvisable, 
to attempt . exact definition 
of the term ‘publie policy. ~ ) Unlon 
Cent. L. Ins. Co. v. Spinks, 119 Ky. 
261, 270, 88 SW 615, 26 ) KyL 1205, és 
LRA 264, 7 AnnCas 913 
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precise definition has ever been given or can be 
Nevertheless, with respect to the adminis- 
tration of the law,‘% the courts have frequently 
quoted and often approved of the statement that 
public policy is that principle of the law which holds 
that “no one” can lawfully do that which has a 
tendency to be injurious to the public or against the 
public good;*® that rule of law which declares that 
no one can lawfully do that which tends to injure 
the public, or is detrimental to the public good;°° 
the principles under which freedom of contract or 
private dealing is restricted by law for the good of 
“Public policy” has been said to 


found.4* 


the domyiinity:® : 


be synonymous with “policy of the law, 


Russell v. Courier Printing, 
Cte Cony 43 Colo 321,795 8 936779318); 
Gordon v. Gordon, 168 Ky. 409, 182 
SW 220, 221, LRA1916D 576, AnnCas 
1917D 886; Walsh v. Hibberd, 122 Md. 
168, 89 A 396, 50 LRANS 396; Amer- 
ican Casualty Ins. Co.’s Case, 82 Md. 
534, 574, 34 A 778, 38 LRA 97; Lips- 
comb v. Adams, 193 - Mo. 530, 542, 
91 SW 1046, 112 AmSR 500; Kitchen 
v. Greenabaum, 61 Mo. 110; State v. 
Bowman, 184 Mo. A. 549, 170 SW 700, 
Ome Kintz v. Harriger, 39 Oh. St. 240, 
246, 124 NE 168, 12 ALR 1240; Union 
Cent. L. Ins. Co. v. Champlin, 11 Okl. 
184, 65 P 836, 837, 55 LRA 109. 

CIN correct definition, at once con- 
cise and comprehensive, of the words 
‘public policy’ has not yet been for- 


47. 


mulated by our courts.” Kintz v. 
Harriger, supra; Pittsburgh, etc. R. 
Co. v. Kinney, 95 Oh. St. 64, 67, 115 


NE 505, LRAT917D 641, AnnCas1918B 


286. 
48. Russell v. Courier Printing, 
ete: Co:,143- Colo, 321,095 RP: 936,) 938. 
49. Maryland Casualty Cor] We Bas 


delity, etc., Co., 71 Cal. A. 492, 236 P 
210; Russell v. Courier Printing, etc., 
Co., 48 Colo; 321, 95 P 936, 938; Oliver 
Vv. Wilder, 37 Colo. A. 337, 149 P 2005 
Gordon v. Gordon, 168 Ky 409, 152 SW 
220, 221, LRA1916D 576, *AnnGas1917D 
886; Princeton v. Princeton Etectric 
Light, ete.,. Co., 166 Ky. 730,739, 179 
SW 1074 [cit Cres Walsh v. Hib- 
berd, 122 Md. 168, 89 A 396, 50 LRA 
NS 396; Baltimore Humane Impar tial 
Soc. v. Pierce, 100 Md. 520, 526, 60 A 
277, 70 LRA 485; American Casualty 
Ins. Co.’s Case, 82 Md. 535, 34 A 778, 
785, 38 LRA 97; Spead v. Tomlinson, 
73 N. H. 46, 66, 59 A 376, 68 LRA 432: 
Dean v. Clark, 80 Hun 80, 30 NYS 
45; Cahill v. Gilman, 84 Misc. 372, 
146 NYS 224, 227; Guegenheim Vv. 
Guggenheim, 168 NYS 209, 212; Peo- 
ple’s Bank v. Dalton, 2 Okl. 476, 37 
P 807. 

[a] In Lord Brougham’s criginal 
definition (1) the expression ‘no sub- 
ject” was used. Egerton v. Brown- 
low, 4 H. L. Cas. 1, 196, 10 Reprint 
359 [quot Fearnley v. De Mainville, 
Be@Olowea. 44d, (89 Peo, CO 2a Cas) And 
this expression is employed in’ ‘a 
great number of cases defining “‘public 
policy” according to Lord Brougham’s 
definition. Paul v. Stuckey, 126 Ark. 
389, 189 SW 676, LRA1917B 888 [quot 
Cyc]; Edwards v. Randle, 63 Ark. 
318, 38 SW 343, 58 AmMSR 108, 36 LRA 
174; Noble v. Palo Alto, 89 Cal. A. 
47, 264 P 529; Fearnley v. De Main- 
walle: (> Colo. Ar .441. 39° PR 735 


Herrin, 284 Il]. 368, 120 NE 274; Buell 
Vo Wanki, 232 Dll, AS..600% “Guyer. ‘vy: 
Auers, 132 Ill. A. 520, 527; McClana- 


han v. Breeding, 172 Ind. 457, 88 NE 
695, 697; Consumers’ Oil Co. v. Nun- 
nemaker, 142 Ind. 560, 564, 41 NE 1048, 
51 AmSR 193; Disbrow v. Cass Coun- 
aig leg A} Towa’ 538, 541, 98 NW 585; 
Workmen’s Compensation Bd. v. Ab- 
bott, 212 Ky. 4123, 278 SW 5338, 536; 
47 ALR 789; McNamara v. Gar- 
gett, 68 Mich. 454, 460, 36 
218, 13 AmSR 355; Spaulding v. Mail- 
Tete 5d. pNLOMtHN oul Shine LG Out aaa Ge gi mo) ois 
Lawson vy. Cobban, 38 Mont. 138, 99 


PUBLIC 


sentiment.®8 


sent.” 
Sources. 


52 and also 


P 128, 129; Veazey v. Allen, 173 N. 
618597 66. INE 1103) 105162" DRAW 362; 
Dixon v. Van Sweringen Co., 121 Oh. 
St. 56, 166 NE 887, 889; Marfield v. 
Cincinnati, ‘ete: (Tract: Co:,-14d 1 Oh: 
St. 139, 144 NE 689, 691, 40 ALR 357; 
Union Cent. L. Ins. Co. v. Champlin, 
11 OKI. 184, 65 2B 886, 837, 55 LRA 
109; .State v. Coyle, 7 Okl, Cr. 50,122 
P 248, 254; Ferrazzini v. Gsell, 34 
Philippine 697; Nashville R., etc., 
Co. v. Lawson, 144 Tenn, 78, 229 SW 
741 [quot Cyc]; American Nat. Ins. 
Co.. v. Coates, 112 Tex. 267, 246 SW 
356 [quot Bouvier L. D.]; Williams v. 
Fairfax Dist. Bd. of Education, 45 W. 
Va. 199, 31 SE 985. However, many 
of the later cases quoting, adopting, 
or approving the same, substituted 
such terms as: (3) ‘No one.’’ See 
cases supra this note. (4) “No per- 
son.” Georgia Fruit Exch. v. Turnip- 
seed, 9 Ala. A. 123, 62 S 542, 544; 
Driver v. Smith, 69 N. J. Eq. 339, 
104 A 717, 725; Oliver v. Wells, 134 
Misc. 8938, 236 NYS 595, 605 [cit C. J.]; 
Porter v. Cincinnati Southern R. Co., 
96 (Oh. -St..-29; 117 NE) 20,222 [quot 
Cyc]. (5) “No subject or citizen.” 
Wakefield v. Van Tassell, 202 Il. 41, 
47, 66 NE 830, 95 AmSR 207, 65 LRA 
511; Peo. v. Chicago Gas Trust Co., 
130 Ill. 268, 294, 22 NE 798, 17 AmSR 
319, 8 LRA 497; Consumer’s Oil Co. 
v. Nunnemaker, 142 Ind. 560, 562, 41 
NE 1048, 51 AmSR 193; Lawson v. 
Cobban, 38 Mont. 138, 99--P"128, 129; 
Warren v. Bouier, 68 Mise. 159, 124 
NYS 641, 644; Robson vy. Hamilton, 41 


Or. 289, 245, 69 P 651. 
50. Russell v. Courier Printing, 
ete, Co. 43: Colon 321,195) ee 9365 938. 


See Paul v. Stuckey, 126 Ark. 389, 
189 SW 676, LRA1917B 888 [quot Cyc]; 
Oliver v. Wilder, 27 Colo. A. 337, 149 
P 275; . Peo. v. Herrin, 284 Ill. 368, 
120 NE 274; McClanahan vy. Breeding, 
172 Ind. 457, 88 NE 695, 697; Walsh 
v. Hibbert, 122 Md. 168, 89 A 396, 50 
LRANS 396; American Casualty Ins. 
Co.’s Case, 82 Md. 535, 574, 34 A 778, 
38 LRA 97; Driver v. Smith, 69 N. J. 
Eq. 339, 104 A 717, 725; Veazey v. 
Allen, 173 N. Y. 537, 66 NE 103, 105, 
62 LRA 3862; Dean v. Clark, 80 Hun 
80, 30 NYS 45; Oliver v. Wells, 134 
Mise. 893, 236 NYS 595, 605 [cit C. Jed 
Porter v. Cincinnati Southern R Cos 
96 Oh. St: 29, JL NE 20; 21 BP 
Cyeliz.. Union. Cent.) in Ins. Comma: 
Champlin, 11 Okl. 184, 65 P 836, 837, 
55 LRA 109; Enders v. Enders, 164 Pa. 
266, Qqdy 30 A 129, 44 AmSR’ 598, 27 
LRA 56 [quot Riddell v. Pennsylvania 
RR. Go35. 262. Ba, 582.) LOG pAy SOnsaus 
Egerton v. Brownlow, 4 H. L. Cas, 1, 
10 Reprint 359. 

51. Black I, D. [quot People’s 
Bank v. Dalton, 2 Okl. 476, 480, 37 P 
807]; Wharton L. D. [quot Holt v. 
Thurman, 111 Ky. 84, 92, 68 SW 280, 
23 KyL 92, 98 AmSR 399]; Noble v. 
Palo Alto, 89 Cal. A. 47, 264 P 529, 
530 [auot Cyc]; Ollendorff v. Abra- 
hamson, 38 Philippine 585; Ferraz- 
zini v. Gsell, 34 Philippine 697. 

“Anything that tends clearly to 
injure the public health, the pub- 
lic morals, the public confidence in 
the purity of the administration of 


has been defined as “the publie good.”®% 
technical sense, especially with respect. to legis!a- 
tive actions,®4 “public policy” may be and often is 
nothing more than expediency,*® political expedien- 
ey,°* or the policy upon which governmental af- 
fairs are conducted for the time being;°* 
In a judicial sense, public policy does 
not mean simply sound poliey, or good policy, but it 
means the policy of a state established for the pub- 
lic weal either by law, by courts, or by general con- 


In a less 


publie¢ 


The term has been said ‘to mean the 
law of the state as found declared in its constitu- 
tion, its statutory enactments, and its judicial rec- 


the law, or to undermine that sense 
of security for individual rights, 
whether of personal liberty or of pri- 
vate property, which any citizen ought 
to feel, is against public policy.” 
Goodyear v. Brown, 155 Pa, 514, 518, 
26 A 665, 35 AmSR 903, 20 LRA 
838. To same effect Arms v. Denton, 
212 Ky. 48, 278 SW 158, 160; Mary- 
land Trust Co. v. National Mechanics 


Bank, 102 Md. 608, 632, 63 A 170; 
Jagger’s Case, 41 Pa. Co. 1 [quot 
Goodyear v. Brown, supra]. 


[a] “One of the best definitions 
perhaps is that of Justice Story, 
which applied the term to that which 
‘conflicts with the morals of the time, 
and contravenes any established in- 
terest of society.’” State v. Bow- 
man, 184 Mo. A. 549, 553, 170 SW 700. 

[b] “The very meaning of public 
policy is the interest of others than 
the parties and that interest is not 
to be at the mercy of the eee 
alone.” Beasley v. Texas, etc., R. Co., 
198 A S. 492, 498, 24 Sct 164, 48 Ti. 
e 


52. See Policy of the Law 49 C. J. 
p 1072. 
53. Goodyear v. Brown, 155 Pa. 413, 


26 A 665, 35 AmSR 903, 20 LRA 838 
[quot Maryland Trust Co. vy. Nation- 
al Mechanics’ Bank, 102 Md. 608, 
ee es A 70]; Jagger’s Case, 41 Pa. 


54 Enders v. Enders, 164 Pa. 266, 
271, 30 A 129, 44 AmMSR 598, 27 LRA 56 
[quot Riddell v. Pennsylvania Riv Cog 
262 Pa. 582, 106 A 82}. 

55. Enders v. Enders, 164 Pa. 266, 
271, 30 A 129, 44 AmSR 598, 27 LRA 
56 [quot Riddeli v. Pennsylvania R. 
Co., 262 Pa. 582, 106 A 80, 82]. 

56. Hurd v. Robinson, 11 Oh. St. 
232, 238. 

57. Stockton, ete., R. Co. vy. Stock- 
ton, 41 Cal. 147, 168. 

[a] “Public policy” of the govern- 
ment is nol limited to such matters as 
are universally considered as injuri- 
ous to the public interests, but any 
acts reasonably tending to have that 
effect may be prohibited by. statute, 
and thereupon they are against pub-— 
lic policy. . S. v. Musgrave, 160 
Fed. 700, 702. 

58. See cases infra this note. 

“In many of its aspects the term 
‘public policy’ is but another name 
for public sentiment.” Veazey v. 
Allen, 173 N. Y. 359, 868, 66 NED 108, 
62 LRA 362. 

[a] “In substance, it may be gen- 
erally said to be the community com- 
mon sense and common conscience 
extended and applied throughout the 
state to matters of public morals, pub- 
lic health, public safety, public wel- 
fare, and the like. It is that general 
and well- settled public opinion relat- 
ing to man’s plain, palpable duty to 
his fellow man, that has due regard 
to all circumstances of each partic- 
ular situation.’ Kintz v. Harriger, 
99 Oh. St. 240, 246, 124 NE 168, 12 
ALR 1240; Pittsburgh, etc., R. Co. Vie 
Kinney, 95 Oh. St. 64, 68, 115 NE 5065, 
LRA1917D 641, AnnCas1918B 286. 

59. Clough v. Gardiner, 111 Misc. 
244, 182 NYS 803, 806. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ords,®° some courts going so far as to say that the 
public policy of a state must be determined by its 
constitutions, laws, and judicial decisions,®! and that 
they will not resort to other sources of informa- 
tion;°? but this rule has been criticized,®* and a 


broader rule announeed.*4 


Public policy is a question of law and not of fact.®5 
In most of the New 
England states, by virtue of the colonial ordinance 


[§ 63] 62. Public Pond.*° 


60. Hagan vy. Cone, 21 Ga. A. 416, 
94 SE 602, 604; Union Cent. L. Ins. 
Co, 'v. Spinks, 119 “Ky. 261, 83, SW 
615, 617, 26 KyL 1205, 69 LRA 264, 
7 AnnCas 913 [quot Peo. v. Hawkins, 
157_N. Y. Y, 51 NE 257, 68 AmSR 736, 
42 LRA 490]; New York L. Ins. Co. 


v. Hamburger, 174 Mich. 254, 258, 
146 NW 510 [cit Cye]; Nashville R., 
etc., Co. v. Lawson, 144 Tenn. 78, 


229 SW 741; American Nat. Ins. Co. 
v. Coates, 112 Tex. 267, 246 SW 356. 
To same effect St. Louis Min., 
Cov. Montana! Min, (Co., 171) Uz.'S: 
Hoo M6So. LIN SCC 161) 432 dushediy 320) 
Logan v. Postal Tel., ete., Co., 157 
Fed. 570, 587 [quot U. S. v. Trans- 
Missouri Freight Assoc., 166 U. S. 
290, 340, 17 SCt 540, 41 L. ed. 1007]; 
Pike v. State Land Comrs., 19 Ida. 
268, 113 P 447, 453, AnnCas1912B 
1344 [cit Cyc]; Peo. v. Shedd, 241 
Tli. 155, 89 NE 332, 334; Union Trust, 
ete., Bank v. Kinloch Long Distance 
Tel. Co., 169 Ill. A. 309; McClanahan 
v. Breeding, 172 Ind. 457, 88 NE 695; 
Moorshead y. St. Louis United R. Cos., 
203 Mo. 121, 96 SW 261, 271, 100 SW 
611; Johnston vy. Chicago Great West- 
ern R. Co., (Mo. A.) 164 SW 260, 262; 
Spaulding v. Maillet, 57 Mont. 318, 
188 P 377, 379; Glover v. Baker,-76 
INA LEY S93y (83 A LOL. 982i State) uv. 
Field, 31 N. M. 120, 241 P 1027, 1044 
{cit Cyce];° Clough v. Gardiner, 111 
Mise. 244, 182 NYS 808, 806; Ward 
v. Erie R. Co., 87 Misc. 365, 149 NYS 
717, 726; Cahill v. Gilman, 84 Misc. 
872, 146 NYS 224, 228; State v. Coyle, 
7 Okl. Cr. 50, 122 P 248, 254; Brown 
v. American R. Express Co., 128 S. 
C. 428, 123 SH 97, 98; Weeks v. New 
Work i. Ins.Co.) 28'S) C223) 122 Sm 
586, 35 ALR 1482; Willys-Overland 
Co. v. Chapman, (Tex. Civ. A.) 206 
SW 978; Borgnis v. Falk Co., 147 
Wis. 327, 1338 NW 209, 216, 37 LRANS 


489; Julien v. Model Bldg., etc., As- 
soc,, 116 Wis. 79, 92 NW 561, 565, 
61 LRA 668. 


“When not controlled by the federal 
Constitution, or national treaties, or 
by the principles of commercial or 
mercantile law, or by general juris- 
prudence of national application, 
questions of public policy are gov- 
erned by the constitution and statutes 
of the several states, or the declara- 
tions of their highest court.’ Mc- 
Clanahan v. Breeding, 172 Ind. 457, 
463, 88 NE 695. 

[a] Manifest will of state.—Mc- 
Clanahan v. Breeding, 172 Ind. 457, 
88 NE 695, 697; Chaffee v. Farmers’ 
Co-Op. El. Co., 39 N. D. 585, 168 NW 
616, 618. ‘ , 

[b] No extraterritorial effect.— 
Cleveland, ete., R. Co. v. Druien, 80 
SW 778, 780, 26 KyL 103, 66 LRA 
275. 

i-61. Hartford FE. Ins. Co. v.. Chi- 
cago, etc., R. Co., 175 U. 8. 91, 20 SCt 
33, 44 L. ed. 94; Vidal v. Girard, 2 
Hows (U.0S)) 2270190) wide Lied. 205; 
Southern R. Co. v. Blunt, 155 Fed. 
496, 497; Hartford F. Ins. Co. v. Chi- 
cago, etc., R. Co., 70 Fed. 201, 17 CCA 
62, 30 LRA 193; U. S. v. Trans-Mis- 
souri Freight Assoc., 58 Fed. 58, 7 CCA 
15, 24 LRA 73; Swann v. Swann, 21 
Fed. 299; Griffith v. Mutual Protective 
League, 200 Mo. A. 87, 205 SW 286, 
291; Dammert v. Osborn, 140 N. Y. 
30, 40, 35 NE 407; Cross v. U. S. Trust 
Co., 131 N. Y. 330, 348, 30 NE 125, 
27 AmSR 597, 15 LRA 606; Hollis v. 
Drew Theological Seminary, 95 N. Y. 
166; Borgnis v. Falk Co., 147 Wis. 
327, 133 NW 209, 216, 37 LRANS 489. 
To same effect Georgia Fruit Exch. 


PUBLIC 


publie use.°® 


v. Turnipseed, 9 Ala. A. 128, 62 S 542, 
544; Zeigler v. Illinois Trust, etc., 
Bank, 245 Ill. 180, 91 NE 1041, 1056, 
28 LRANS 1112, 19 AnnCas 127; Per- 
ry v. U. S. School Furniture Co., 232 
Ill. 101, 83 NE 444, 447, [quot Harding 
v. American Glucose Co., 182 Ill. 
551, 616, 55 NE 577, 74 AmSR 189, 
64 LRA 738]; Raisor v. Chicago, ete., 
R. Co., 117 Ill. A. 488; Langmuir v. 
Landes, 113 Ill. A. 134; Hogston v. 
Bell, 185 Ind. 536, 112 NE 883, 886; 
Consumers’ Oil Co. v. Nunnemaker, 
142 Ind. 560, 564, 41 NE 1048, 51 
AmSR 193; McAllister v. Fair, 72 
Kan.0.533, 84 P 1125) 114, 115 AmSR 
233, 3 LRANS 726, 7 AnnCas 973; 
Chreste v. Louisville R. Co., 167 Ky. 
75, 180 SW 49, 52, AnnCas1917C 867, 
LRA1917B 1123; In re Mahaffay, 79 
Mont? 10, 254 P 875, 8773. Gruse -v. 
Fischl, 55 Mont. 258, 175 P 878, 881; 
iPieket) Pub: , Co. ‘v.. Carbon ,County, 
36 Mont. 188, 92 P 524, 526, 122 AmSR 
352, 13 LRANS 1115, 12 AnnCas 986; 
Glover v. Baker, 76 N. H. 393, 93 A 
916, 932; Spead v. Tomlinson, 73 N. 
TAD E4G kb Or cA 37.658 369, 68u lnk An 433% 
RCO Vien alas Wi Somes Nie on ls aieles, 
51 NE 257, 68 AmSR 736, 42 LRA 490. 

“No act or transaction should be 
heid to be void as against public policy 
unless it contravenes some positive, 
well-defined expression of the settled 
will of the people of the State or Na- 
tion, aS an organized body politic, 
which expression must be looked for 
and found in the Constitution, stat- 
utes, or judicial decisions of the State 
or Nation.” In re Rahn, 316 Mo. 492, 
501, 291 SW 120; 51 ALR 77. 

[a] Constitutional statute cannot 
be against public policy since it. is 
public policy. Midway Realty Co. 
v. St. Paul, 124 Minn. 300, 145 NW 
Zeca Otace ven Comle ai) Ole iOGn. 
50, 122 P 243, 254; Borgnis v. Falk Co., 
147 Wis. 327, 133 NW 209, 216, 37? LRA 
NS 489. 

62. Zeigler v. Illinois Trust, etc. 
Bank, 245 Ill. 180, 91 NE 1041, 1045, 
28 LRANS 1112, 19 AnnCas 127; Grif- 
fith v. Mutual Protective League, 200 
Mo. A. 87, 205 SW 286, 291; Picket 
Pub. Co. .v. Carbon County, 36 Mont. 
188, 92 P 524, 526, 122 AmSR 352, 13 
LRANS: 1115, 12 AnnCas 986; State 
v. Coyle, 7 Okl. Cr. 50, 122 P 2438, 254. 

“The public policy of a state or 
nation must be determined by its con- 
stitution, laws, and judicial decisions; 
not by the varying opinions of lay- 
men, lawyers, or judges as to the de- 
mands of the interests of the public.” 
Hartford F. Ins. Co. v. Chicago, etc., 
Re Coy 105 Peds 20159202.) 17 CCAN 62, 
30KCCA 193: 

63. Pittsburgh, ete, R. Co. v. Kin- 
ney, 95 Oh. St. 64, 115 NE 505, 507, 
LRA1917D 641, AnnCas1918B 286. 

[a] Rule criticized.—‘It has fre- 
quently been said that such public 
policy is a composite of constitution- 
al provisions, statutes and judicial 
decisions, and some courts have gone 
so far as to hold that it is limited to 
these. The obvious fallacy of Such 
a conclusion is quite apparent from 
the most. superficial examination. 
When a contract is contrary to some 
provision of the constitution, we say 
it is prohibited by the constitution, 
not by public policy. When a contract 
is contrary to a statute, we say it is 
prohibited by a statute, not by a pub- 
lic policy. When a contract is con- 
trary to a settled line of judicial de- 
cisions, we say ,it is prohibited by 
the law of the land, but we do not 
say it is contrary to public policy. 


[§ 64] 63. Public Printing.7° 
is directly ordered by the legislature or performed 
for the agents of the government authorized to pro- 


+ 


[50 C.J.] 859 


of 1641-1647, “great ponds”®? containing more than 
ten acres are public ponds;**® great ponds contain- 
ing more than ten acres of land, which prior to the 
year 1647 had not been appropriated to private per- 
‘sons, but were used by the colonists in common for 


Printing’! which 


Public policy is the cornerstone—the 
foundation of all constitutions, stat- 
utes and judicial decisions; and its 
latitude and longitude, its height and 
its depth, greater than any or all of 
thém. If this be not true, whence 
came the first judicial decision on mat- 
ter of public policy? There was no 
precedent for it, else it would not 
have been the first.” Pittsburgh, etc., 
R.) Co... Vv. Kanney, <9) Oh. Sit.064.) 68: 
115 NE 505, LRA1917D 641, AnnCas 
1918B 286. 

64. See cases infra this note. See 
also Matter of Lampson, 33 App. Div. 
4S, 52, 58 NYS 5381 (must be estab- 
lished, either by law, by courts, or by 
general consent). 

[a] Public policy is broader (1) 
than the mere terms of the constitu- 
tion and statutes and embraces their 
general purpose and _ spirit. Geor- 
gia Fruit Exch. v. Turnipseed, 9 Ala. 
AOU 2385162 iS: 425544. 162) Sit aice not 
limited to matters which are express- 
ly forbidden by statute for reasons 
of public policy, but extends to mat: 
ters, although not expressly stated, 
which are within the reason declared 
by the statute. Peo. v. Collins, 9 
Cal. Ane 62255 199) 2 e095 et. 00 eGo) 
“Whatever is not forbidden by statute, 
nor contrary to judicial decision, nor 
against the public health, morals, 
safety, or welfare, or the like, is not 
against public policy.” Dixon v. Van 
Sweringen Co., 121 Oh. St. 56, 166 NE 
887, 889. (4) It is ‘‘the manifest ob- 
ject and trend of the whole law on 
that subject rather than against a 
specific enactment prohibiting it.” 
State v. Bowman, 184 Mo. A. 549, 554, 
170 SW 700 [expl Hartford F. Ins. 
Co. we Chicago, ete: wR t: Coe (0m med. 
201, 17°CCA 162,30) LURAY 193) -1¢b) 
“Sometimes such public policy is de- 
clared by constitution, somelimes by 
statute, sometimes by judicial deci- 
sion. More often, however, it abides 
only in the customs and conventions 
of the people—in their clear convic- 
tion of what is naturally and inher-- 
ently just and right between man and 
man.” Pittsburgh, etc., R. Co: v. Kin- 
ney, 95 Oh. St. 64, 115 NE 505, 507, 
LRA1917D 641, AnnCasi1918B 286. 

65. Smith v. DuBose, 78 Ga. 413, 
440, 3 SE 309, 6 AmMSR 260; McClana- 
han v. Breeding, 172 Ind. 457, 88 NE 
695. 


66.. “Pond” see 49 C. J. p 1079. 

67. “Great pond” see 28 C. J. p 
825. 

68. Conant v. Jordan, 107 Me. 
227, 7% A 938, 9389, 31 DRANS* 434; 
American Woolen Co. v. Kennebec 


Water Dist., 102 Me. 153, 66 A 316, 317; 

Auburn v. Union Water Power Co., 90 

Me. 576, 38 A 561, 564; 38 LRA 188; 

Brastow v. Rockport Ice Co., 77 Me. 

100, 108; Dolbeer v. Suncook Water 

Works Co., 72 N. H. 562, 58 A 504, 505; 

Concord Mfg. Co. v. Robertson, 66 N. 

H. 1, 25 A 718, 719, 18 LRA 679. 
Fublic rights in great ponds see 

Fish § 18; Waters [40 Cyc 636]. 

69. West Roxbury: v. Stoddard, 7 

Allen (Mass.) 158, 171. 

70. Public printing: 

Contracts for see Counties § 237; 
Municipal Corporations § 2139; 
Newspapers § 55; States [386 Cyc 
878]. 

Designation of official newspaper for 
see Newspapers § 6. 

Impairment of obligation of contract 
for by state see Constitutional Law 
§ 617. 

71. “Printing” ante. 


860 [50 C.J.] 


cure it to be done.?? 
[§ 65] 64. Public Prosecutor.7? 


officer, retained by the public for the prosecution of 
persons accused of crime, in the exercise of a sound 
discretion to distinguish between the guilty and the 
innocent, between the certainly and the doubtfully 
The term has also been held synonymous 


guilty." 
with “district attorney.’’7® 
[§ 66] 65. Public Prostitute. 
lent of “common prostitute.’’7% 
[§ 67] 66. Public Purpose.’* 
not be termed a “public purpose” 


72. Ellis v. State, 4 Ind. 1, 5. 

73. “Prosecutor” ante. 

74. Wight vy. Rindskopf, 43 Wis. 
344, 354 [quot Bentine’s App., 181 


Wis. 579, 587, 196 NW 213 (quot Kit- 
tler v. Kelsch, 56: N.. 15220, 23%, 216 
INW 898, 56 ALR 1217); Rock v. Bkern, 
162 Wis. 291, 294, 156 NW 197, LRA 
1916D 459]. 
{a] Deputy state’s attorney as 
public prosecutor.—State v. Winne, 
45 S. D. 494, 189 NW 119, 120; State 
v. Becker, 3 3 SD. 29,054 NW 1018. 
75a Peon tye Gibson, 53 Colo. 231, 
125 P 531, 535, AnnCas1914B 138. 
District attorney see District and 
Prosecuting Attorneys 18 C. J. p 1294. 
76. Peo. v. Keeper New York State 
Reformatory for Women, 176 N. Y. 
465, 68 NE 884, 887. 
“Common prostitute” see Prostitu- 
tion § 5. 
77. Cross references: , 
Public and corporate purposes dis- 
tinguished see Neoiee an nee Og oie 
p 1263 note 35 {b 
Public municipal aie see Munic- 
ipal 42 °CiJ. p- 1414. 
Public purpose: 
As limitsng power of: 
City to make improvements see 
Municipal Corporations § 2268. 
Municipality to tax see Municipal 
Corporations §§ 4284, 4285. 
Bounties which constitute see Boun- 
tics™ONC.J."p 299: 
Condemnation of property for see 
Eminent Domain §§ 34-42. 
Establishment of drains as consti- 
tuting see Drains § 5. 
Exemption from taxation as being 
used for see Taxation [387 Cyc 
p 865]. 
For which: 
Counties may: 
Issue bonds see Counties §§ 322- 
324. 
Levy taxes see Counties § 348. 
Make appropriations see Coun- 
ties § 290. 
Municipal corporation may: 


Incur indebtedness see Munic- 
ipal Corporations §§ 4031- 
4046. 


Issue bonds or other securities 
see Municipal Corporations 
§§ 4147-4158. 

Municipality may acquire prop- 
erty see Municipal Corporations 
§§ 2089-2096. 

Property may be dedicated see 
Dedication §§ 22-31. 

State may make appropriations 
see States [36 Cyc p 894]. 

Towns may levy taxes see Towns 
[88 -Cyc p 653]. 

Improvements held t6 be for see 

Constitutional Law § 1060. 

Organization of irrigation district 

as see Waters [40 Cyc p 542]. 

Primary election for which public 
funds can be expended as see Elec- 

tions § 121. 

Public aid to agriculture as being 

for see Agriculture § 3 

Taxation: 

For levees and flood control as 
being for see Levees and Flood 
Control § 52. 

Of property for see Taxation [37 
Cyc p 719 


The legal equiva- 


What may or may 
is not easily de- 
fined,*8 and no definition has as yet been framed that 
will fit all conditions or provisions.’® 


PUBLIC 


public purpose is a purpose relating to, and concern- 


A quasi-judicial 


ing, the publie as contradistinguished from one or 
more individuals or corporations.®° 
what is a public purpose, eustoms and usages may be 
considered,®! but while recognizing the influence of 
customs and usages already established the courts 
recognize that customs and usages may change so 


In determining 


that a purpose which was formerly conceded to be 


In general a 


Public purpose:—Continued 
User of land as holding adverse to 
government for see Adverse Pos- 
session § 319. 
Public use see infra § 94. 

78. Tombstone v. Macia, 30 Ariz. 
218, 222, 245 P 677, 46 ALR 828; Per- 
kins v. Cook County, 271 Ill. 449, 111 
NE 580, AnnCas1917A 27; Denver, 
ete., R. Co. v. Grand County, 51 Utah 
294, LOM Aas ALR 1224. 

“Public purpose’ is a phrase per- 
haps incapable of definition, and bet- 
ter elucidated by examples.” Tomb- 
stone v. Macia, supra 

79. Denver, etc., R. Co. v. Grand 
een? 51 Utah 294, 170 P 74, 3 ALR 


1224 
80. Chamberlin v. Burlington, 19 
Iowa 395; Hamabai Framjee Petit 


v. Secretary of State, L. R. 42 Indian 
App. 44. 
[a] The phrase, whatever else it 


may mean, must include a purpose, 
that is, an object or aim, in which 
the general interest of the commu- 
nity, aS opposed to the particular in- 
terest of individuals, is directly and 
vitally concerned. Hamabai Fram- 
jee Petit v. Secretary of State, L. R. 
42 Indian App. 44. 

[b] Other definitions.—(1) “The 
term ‘public purposes,’ as employed to 
denote the objects for which taxes 
may be levied, has no relation to the 
urgency of the public need, or to the 
extent of the public benefit which is 
to follow. 1G SES} he > merely a 
term of classification, to distinguish 
the object for which, according to 
settled usage, the government is to 
provide, from those which, by the 
like usage, are left to private in- 
clination, interest or liberality.” Peo. 
v. Salem, 20 Mich. 452, 485, 4 AmR 
400. To same effect Peo. v. Salem, 1 
Mich. N. P. xxxvi, xl. (2) “A public 
purpose or public business has for 
its objective the promotion of the 
general welfare of all the inhabitants 
or residents, within a given political 
division, as, for example, a state, the 
sovereignty and sovereign powers of 
which are exercised to promote the 
public health, safety, morals, general 
welfare, security, prosperity, con- 
tentment, and equality before the law, 
of all the citizens.” Green y. Fra- 
zier, 44 N. D. 395, 412, 176 NW 11. 

[ce] Synonymous terms.—(1) “For 
governmental purposes.” Frankfort 
v. Com., 82 SW 1008, 1009, 26 KyL 
957; Covington v. Com., 107 Ky. 680, 
684, 39 SW 836, 19 KyL 105; State v. 
Dixon, 66 Mont. 76, 213 P 227.+ But 
see Frankfort v. Cavanaugh, 94 SW 
648, 29 KyL 699 [overr Covington v. 
Com., Supra, and subsequent cases 
which have followed the rule therein 
announced]. Contra North Dakota 
Vv. ‘Olson; -338°>H. (2d). 848." (2) “Bor 
all purposes of such corporation” as 
used in constitution authorizing leg- 
islature to vest taxing power in cor- 
porate authorities. Denver, ete, R. 

o. v. Grand County, 51 Utah 294. 
DO) 74, 38 ALR 1224. (3) “Public 
purposes” includes proprietary, -as 
well as governmental, purposes. 
Goodnight v. Wellington, (Tex. 
Commun. A.) 13 SW (2d) 353. 


private may now be public.*? 
pose” is not to, be construed narrowly,*? and the’ 
formulation of a general rule inflexibly applicable 
under all circumstances should be avoided.*# 
ever, certain rules and tests have been formulated 
by which to determine whether a particular pur- 


The term “publie pur- 


How- 


{d] Universal public.—The term 
“public purpose,’ as used in a char- 
ter of a water company, granted in 
consideration of water to be supplied 
by the company for public purposes, 
means for the universal public and 
not for only a portion of it, so that 
water supplied for the mayor’s office, 
city hall, ete., is not water supplied 
for a public purpose. Commercial 
Bank v. New Orleans, 17 La. Ann. 
190. 
{e] Matters held to be for public 
purpose.—(1) Municipal ice plant for 
the sale of ice to the inhabitants of 
the municipality. Tombstone v. Ma- 
cia, 30 Ariz: 218, 245 P 677, 46 ALR 
828. (2) The utilization of land for 
the provision of residences to be let 
at moderate rentals to government 
officers. Hamabai Framjee Petit v. 
Secretary of State, L. R. 42 Indian 


App. 44. (3) Street sprinkling. Sav- 
age v. Salem, 23 Or. 381, 384, 31 P 
832, 37 AmSR 688, 24 TRAN 7S) | C4) 


Conversion of a private dwelling into 
a public boarding house was a viola- 
tion of the terms of the lease that the 
premises should not be used for any 
public or objectionable purpose. Gan- 
nett v. Albree, 103 Mass. 372, 374. 
(5) Whatever is necessary for the 
preservation of the public health and 
safety is a public purpose. Mayd- 
well v. Louisville, 116 Ky. 885, 76 SW 
1091, 25 KyL 1062, 105 AmSR’ 245, 63 
LRA 655. 

{[f] Matters held not to be for pub- 
lic purpose.—Land, houses, and water 
pipes occupied by a city with its wa- 
terworks where the city is authorized 
to and does make terms with partic- 
ular classes of customers to supply 
them with water like a water com- 
pany. Manchester v. Manchester Tp., 
17 Q. B. 859, 869, 79 HCL 859, 117 Re- 
print 1509. 


81. Kinney v. Astoria, 108 Or. 514, 
217 P 840; Stevenson vy. Port of Port- 
land, 82 Oh. 576, 162 P 509. 


82. Tombstone v. Macia, 30 Ariz. 
218, 245 P 677, 46 ALR 828; Central 
Dumber Co. v. Waseca, 152 Minn. 201, 
188 NW 275; Kinney y. Astoria, 108 
Or. 514, 217 P 840; Stevenson v. Port 
of Portland, 82 Or. 576, 162 P 509. 

[a] Question of what is a public 
purpose is a changing one, changing 
to suit new industrial inventions and 
developments and to meet new social 
conditions. Tombstone v. Macia, 30 
Ariz. 218, 245 P 677, 46 ALR 828. 

83. Weismer v. Douglas, 64 N. Y. 
91, 21 AmR 586; Briggs v. Raleigh, 
195 IN: CG. 223, 9141S Bb9%. 

[a] No pinched or meager sense 
may be put upon the words. Weismer 
v. Douglas, 64 N. Y. 91, 21 AmR 586. 

84  Halbruegger y.-St: Louis, 302 
Mo. 573, 262 SW 879. 

[a] Rigid adherence to standard, 
such as that previous custom and 
usage in the expenditure of public 
moneys is determinative of the whole 
matter, would interfere with progress 
and defeat the effectuation of a pur- 
pose which changed conditions of life 
and circumstances would demonstrate 
to be public, and would retain in the 
law as public purposes, which, al- 
though once recognized as public, long 
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pose is public or not.85 


tion thereon.8& 


[§ 68] 67. Public Recitation. A recitation before 


an indiscriminate audience.®® 


[§ 69] 68. Public Representation. 
ence to a dramatic composition, the representation,®° 
in dialogue and action, by persons who represent it 
as real, by performing or going through with the vari- 
ous parts or characters assigned to them severally, 


in public.®? 
[§ 70] 69. Public Resort.°? 


since have passed from that cate- 
gory by reason of changes in condi- 
tions. Halbruegger v. St. Louis, 302 
Mo. 573, 262 SW 379. 

85. See cases infra this note. 

[a] Rule for determining.—That 
is a public purpose from the attain- 
ment of which will flow some benefit 
or convenience to the public, whether 
of the whole commonwealth or a cir- 
cumscribed community where the ben- 
efit or convenience is direct and im- 
mediate from the purpose, and not 
collateral, remote, or consequential. 
Weismer vy. Douglas, 64 N. Y. 91, 21 
AmR 586. 

[b] ‘Sest of.—(1) The true test is 
whether the work to be done is es- 
sentially public and for the general 
good of the inhabitants, satisfying 
their needs or contributing to their 
convenience, rather than merely for 
gain or for private objects. Stanley 
v. Jeffries, (Mont.) 284 P 134. (2) 
The existence of an element of busi- 
ness for profit is not sufficient to de- 
termine whether a proposed activity 
is for a public purpose or not. Tomb- 
stone v. Macia, 30 Ariz. 218, 245 P 677, 
46 ALR 828. 

86. Milheim v. Moffat Tunnel Impr. 
Dist, 262) U- S:2710, 438. SCt 694, 67 LE. 
ed. 1194; Kinney -v. Astoria, 108 Or. 
514, 217° P 840. 

87. Jasper County Farm Bureau 
v. Jasper County, 315 Mo. 560, 286 SW 
381; Mills v. Stewart, 76 Mont. 429, 
247 P 332, 47 ALR 424. 

[a] Courts must be governed large- 
ly by the course and usage of gov- 
ernment, the objects for which appro- 
priations have been made through an 
extended course of legislative action, 
and what objects and purposes have 
been considered necessary to the sup- 
port and for the proper use of gov- 
ernment. Mills v. Stewart, 76 Mont. 
429, 247 P 332, 47 ALR 424, 

88. Perkins v. Cook County, 271 Ill. 
449, 111 NE 580, AnnCasl1917A 27; 
Weismer v. Douglas, 64. N.. Yor 91, 1 
AmR 586; Neal v. Boog-Scott, (Tex. 
Civ. A.) 247 SW 689. 

[a] Decision of legislature will not 
be reversed unless it is palpably and 
manifestly arbitrary and incorrect. 
Neal v. Boog-Scott, (Tex. Civ. A.) 247 
SW 689. 

89. Keene v. Wheatley, 14 F. Cas. 
No. 7,644. ‘ 

90. “Representation” see [34 Cyc 
E619]. 

91. Daly v. Palmer, 6 F. Cas. No. 
$3552, 6 Blatchf. 256, 268. See gen- 
erally Theaters and Shows [388 we 
aba. 

92. Place of public resort: 

Lewd behavior in see Lewdness § 9. 
Liability for negligence in mainte- 

nance of see Negligence § 281. 
Person frequenting as vagrant see 

eee! [39 Cye 1110]. 

With 

Canine laws see Gaming § 88. 

Liquor laws see Intoxicating Liq- 

uors § 203 text and note 65, § |}. 


367. 
“Public place’ see Place § 12. 
“Resort”? see [34 Cyc 1669]. 


The determination of 
whether a particular purpose is public or private is 
ultimately a judicial question,®® but the public pol- 
icy of the state as it has found expression in legis- 
lative enactments is entitled to weighty considera- ° 
tion,** and all reasonable doubts on the question 
should be resolved in favor of a legislative declara- 


PUBLIC 


grocery.°+ 


[§ 71] 70. Public Revenue.®*® 
the government of the state or nation; sometimes, 
perhaps, that of a municipality ;°7 


[50 C.J.] 861 


“place of public resort”? means a place resorted to by 
the public;°* a place frequented with the same free- 
dom that men resort to a victualing house, tavern, or 


The revenue®® of 


but the term 


ordinarily is not applied to funds arising from town 


taxes.?8 


With refer- 


Publie revenues are trust funds.®® 
ln (2 Public 
right” does not mean publie in the literal sense, but 
iS synonymous with “general right,’’? 
concerns a multitude of persons;?7/2 such right as all 
the people of the state are alike interested in.? 
[§ 73] 72. Public Sale.4 


Right.1 The term “public 


that is, what 


A public sale, as con- 


tradistinguished from a private sale,® is one made 


“Public resort” or 


93. Shaw v. Carpenter, 54 Vt. 155, 
161, 41 AmR 8387. 

[a] Private house may become a 
“place of public resort” when fre- 
quented by many persons under sus- 
picious circumstances. State v. Pratt, 
S45 Vits 1823) 325. 

[b] Place of auction.—A private 
house and garden where a sale by pub- 
lic auction takes place is for the time 
a “place of pupe resort.” Sewell v. 
AbreniiKor ny, (Oe N. S. 160, 162, 97 HCL 
160, 141 eeee 776. 

94. State v. Spaulding, 61 Vt. 505, 
512, 17 A 844 


‘95. Particular kinds of public reve- 
nue see Customs Duties LECT pLo2es 
Internal Revenue 33 C. J. p 271; Wasa: 


tion )[3'7 Cyc 6731]; and cross refer- 
ences under Public Funds supra § 40. 

“Public funds” see supra § oy 

“Public money” see supra § 2 

96. “Revenue” see [34 Cyc 1691]. 

Si-weblackvk, > 

98. Morgan v. Cree, 46 Vt. 778, 786, 
14 AmR 640. 

99. Allegheny Co. v. Grier, 179 Pa. 
639, 641, °36- A 358 [quot State v. 
Young, 134 Iowa 505, 110 NW 292, 297, 
13 AnnCas 345]. 

seem 12M Ce ao 


1. “Common right” 
p 206. 

“Jus publicum” see 35 C. J. p 428 
note 68 [q]. 

Public right: 
gy pendonment of see Abandonment § 


As affecting statute of limitations see 
Limitations of Actions §§ 28, 31, 32. 
pelt SEI see Highways §8§ 261, 262, 


In street see Municipal Corporations 

§ 3867 et seq. 

2. “General” see 28 C. J. p 608. 

24%. Weeks v. Sparke, 1M. & S. 679, 
690, 105 Reprint 253. 

3. Brown v. School Trustees, 224 
Ill. 184, 186, 79 NE 579, 1165 AmSR 
146, 8 AnnCas 96; Chicago v. Chicago, 
etc., R. Co.,.163 Ill..A: 251 [quot Wood- 


ward County v. Willett, 49 Okl. 254, 
152 P 365, 366, LRA1916H 92]. 
[a] Compared with “private 


rights” of municipality.—‘‘In a sense, 
every right possessed by a municipal 
corporation is a public right ioe 
but for the purpose of distinguishing 
such rights, as only that part of the 
public included within the corporate 
limits of a municipality are interested 
in, from such rights in which all the 


‘| people of the State are interested, the 


former class is designated by law 
writers and courts as ‘private rights,’ 
and the terms ‘public rights’ 

are used only with reference to such 
rights as all the people of the 
State are alike interested in.” Chica- 
go v. Chicago, ete., R. Co., 163 Ill. A. 


251,, 254 [quot Woodward County v. 
Willett, 49 Okl. 254, 256, 152 P 365, 
LRAI9I1I6E 92. 

{b] “Public right of travel.”— 
Winnipeg Electric R. Co. v. Delisle, 31 
Mame ssbb; .056,. (U9 ZI 3. West Wkly 
845. 

[ec] “Public right of way by us- 


er.”—Dodge, etc., Co. v. Jersey City, 
(N. J. Ch.) 144 A 14, 16. See also 


Easements § 22; Highways § 5. 
4. Judicial sale see Judicial Sales 
35) Cereals 
Private sale see ante. 
Public sale: 


y: 

Assignee for benefit of creditors see 

Assignments for Benefit of Credi- 
TOLS BS) /orols 

Auctioneer see Auctions and Auc- 
tioneers § 14. 

Executor or administrator see Exec- 
utors and Administrators § 652. 

Sua die see Guardian and Ward § 
Bios 

Receiver see Receivers [34 Cyc 318]. 

Contract preventing competition at see 

Contracts § 346. 

For nonpayment of: 

Internal revenue taxes see Internal 
Heevenue §§ 260, 261. 

Taxes generally see Municipal Cor- 
porations § 4494; Schools and 
School Districts [35 “Cye 1032, 

Taxation [387 Cyc 1280-— 


Generally. see Auctions and Auction- 
eers 6 C. J. p 820. 


n: 
Admiralty see Admiralty § 288. 
Bankruptcy see Bankruptcy § 370. 
Insolvency see Insolvency § 130. 
Pee see Partition § 694. 


Distrained property see Landlord 
and Tenant § 1698. 

Tin aed animal see Animals § 

Infant’s property see Infants § 127. 

Insane person’s property see Insane 
Persons § 472. 

Life estate see Hstates 21 C. J. p 
961 note 64 [d]. 

Pledged property see Pledges § 260. 

School land see Schools and School 
Districts [35 Cyc 821]. 

aruer estate see Trusts [39 Cyc 346— 


UW 
Ward's property see Guardian and 
Ward § 323. 


On: 

Attachment see Attachment § 801. 

Execution see Executions § 570; Ex- 
ecutors and Administrators § 2256. 

Foreclosure see Chattel Mortgages. 
§ 511; Mortgages § 1416. 

To enforce: 

Judgment or decree in actions to 
avoid fraudulent conveyances see 
Fraudulent Conveyances § 818. 

Lien on logs and lumber see Logs 
and Logging § 234. 

Mechanie’s lien see 
Liens § 750. 

Municipal assessment see Municipal 
Corporations § 4494. 

Vendor’s lien see Vendor and Pur- 
chaser [39 Cyc 1878, 1879]. 

Under: 

Order of court in general see Judi- 
cial Sales § 44. 

Proceedings by creditors’ suit see 
Creditors’ Suits § 174. 

“Sale” see Sales [35 Cyc 25]. 

5. “Private sale’’ see ante. 

[a] “Private sale” distinguished.— 
“A private sale is one not made by 
public auction, but by private negotia- 
tion. Private sales are always volun- 


Mechanics’ 


862 [50 C.J.] 
at auction to the highest bidder;* a sale where all 
persons have the right to come in and bid, where 
bids are not held open, except with the bidder’s con- 
sent, and where notice inviting bids is publicly giv- 
en.’ 
must also be some notice of the time and place of the 
sale in order that purchasers may advise themselves 
of the terms and title of the property and be able 
to bid intelhgently.® 

[§ 74] 73. Public Security.1° The term “public 
security,” as used in the legislation of congress, in 
its popular acceptation has a fixed and determina- 
tive meaning;!! it means a certificate or instrument 
issued by the proper officer, under the authority of 
law, evidencing a pecuniary indebtment or lability 
of the government to the holder.t? It is generally 
applied to national or state obligations and dues, and 
is rarely, if ever, construed to include town debts or 
obligations.?® 

[§ 75] 74. Public Sentiment. Another name for 
publie opinion, or harmony of thought—idem sen- 
tire.14 

[§ 76] 75. Public Servant.1° There are two 
classes of public servants—officers, or those whose 
functions appertain to the administration of gov- 
ernment;!® and employees, or those whose employ- 
ment is merely contracted.+* 


tary, but forced sales are always pub- [d] 


lic. A voluntary sale may also be 


It must be held in a public place,® and there - 


“Public stocks and securities.” 
—Under a statute providing that per- 


PUBLIC 


[§ 77] 76. Public Service.1® “There is some dif- 
ficulty in defining ‘public services’ . . . with a 
satisfactory degree of.precision.”?® It has been de- 
fined as a service which affects a considerable frac- 
tion of the public;?° a service in which the com- 
munity has, or may be presumed to have, a common 
interest ;?+ or as a service offered to the publie gen- 
erally, or to any defined portion of it.?? 

Phrase: “Public service corporation.’ 

[§ 78] 77. Public Service Station.24 As used in 
the automobile business, a place at which the pub- 
lic is served with automobile supplies and repairs.?° 

A “public service gasoline filling station” means 

a place at which gasoline, and usually oils, are stored 
id supplied, for a price, to the publie in general;*°® 
it is a “public service station,” notwithstanding tires 
and other accessories are not there sold nor repairs 
to motor vehicles made.?7 

[§ 79] 78. Public Sewer.28 One which serves the 
public, and not the individual, and which connects 
with and receives the discharges from district sew- 
ers, and the surface waters which fall upon the 
streets near to or under which they run,?® even 
though it does not drain the whole city;?° a sewer 
constructed or acquired under authority of an or- 
dinance and paid-for wholly out of the general rev- 
enue.°1 


note 34 [a]. 
“Corporation” see Corporations § 1. 


public, at the pleasure of the owner.’ 
Mechem Sales [quot Union, ete., Trust 
Co. v. Harnwell, 158 Ark. 295, 301, 250 
SW 321]. 

6. Mechem Sales [quot Union, etc., 
Trust Co. v. Harnwell, supra]. 

{a] Similar definition.—A sale in 
pursuance of a notice, by auction or 
public outcry. Robins v. Bellas, 4 
Watts (Pa.) 255, 258. 

“Auction” see “Auctions and Auction- 
eers § 1. 

7. In re Nevada-Utah Mines, etc., 
Corp., 198 Fed. 497, 499. 

8. Dulin v: National 
(Ind. A.) 130 NE 426, 428. 

“Public place” defined see supra § 2. 

9. Dulin v. National City Bank, 
(ind. A.) 130 NE 426, 428; Nagel v. 
Ham, 88 Wash. 99, 152 P 520, 522. 

[a] Sale at noon hour as not public 
sale.—Reisenberg v. Hankins, (Tex. 
Civ. A.) 258 SW 904, 909. 

10. “Securities” see [35 Cyc 1283]. 

“Security” see [35 Cyc 1284]. 

“Public funds” see supra § 40. 

“‘“Public money” see supra § 2. 

TIPO mS Siyes irwinse 2672. Cas.aiINo: 
15,445, 5 McLean 178, 184. 

12. U.S. v. Irwin, supra; Lawton 
Va west, 33 ©kl, 395; "126 P. 574, 575 
[quot Cye]. 

“Standing by itself, and without any 
light thrown upon it by its collocation, 
and association with other terms used, 
this must be viewed as the utmost ex- 
tent of its signification; especially, 
when occurring in a penal statute re- 
quiring, by a long sanctioned princi- 
ple, great strictness of construction.’ 
‘UO. S. v. Irwin, supra. 

[a] Does not include: (1) Railroad 
bonds which are properly classified as 
debts due. Hale v. Hampshire County, 
137 Mass. 111, 114. (2) Bonds issued 
by a municipal corporation to raise 
revenue or funds with which to make 
improvements, and which are to be 
paid by special assessments. Lawton 


City Bank, 


v. West, 33 OkI.:395, 126 P 574, 575. 
[Lb] “Public securities. »—(1) As 
inciuding municipal bonds. National 


Surety Co. v. Starkey, 41 S. D. 356, 
170 NW 582. (2) As used in will, as 
meaning government securities. 
Ewart v. Gordon, 15 Grant Ch. (Ont.) 
40, 48. 

[ce] 


Lawton v. West, 33 Okl. 
574, 575. 


“Public securities or bonds.”— 
B05; 126) (P 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numiber, 


sonal estate for the purposes of taxa- 
tion includes among other property 
“money at interest, and other debts 
due the persons to be taxed more than 
they are indebted or pay interest for,” 
and “public stocks and securities,” the 
term “public stocks and securities” 
includes bonds issued by the common- 
wealth in aid of a railroad. Hall v. 
Middlesex County, 10 Allen (Mass.) 
100, 101, 102. ‘Public stucks” see in- 
fra § 85. 

13. 
14 AmR 640. 

14. Jackson v. Phillips, 
eS) 539, BOD: 

15. “Servant” see Master and Serv- 


14 Allen 


ant. $ 1. 

16. Moll v. Sbisa, 51 La. Ann. 290, 
25 S 141. 

[a] “County officials are 


commonly denominated—and properly 
so—‘public servants.’’’ State v. King, 
154 Ind. 621, 626, 57 NE 535. County 
officers generally see Counties § 139 
et seq. 

Public officers generally see Officers 
46 C. J. p 911 and cross references 
thereunder. 


17. Moll v. Sbisa, 51 La. Ann. 290, 
25S 141. 

“Office” and “employment” distin- 
guished see Officers §§ 18-27. 

18. Public service: ‘ 


By public utility see Public Utilities. 
Person engaged in as exempt from 
service of process see Process § 246. 
“Service” or “Services” see [35 Cyc 
1432-1434]. 

19.) Barker: y.. Cnum),.1 U7 (Key. 637, 
643, 198 SW 211, LRAI1918F 673. 

[a] Services rendered to state by 
Confederate: soldiers have been held 
public services. Bosworth vy. Harp, 
154 Ky. 559, 157 SW 1084, 45 LRANS 
692, AnnCas1915C 277. 

[b] Contracts “for or on account 
of the public service.”—Matter of 
Samuel, [1913] A. C. 514. 

20. Davis v. Peo., 79 Colo. 642, 247 
IPAS ON, 

ipubite” ante, 


21. Turpin v. Locket, 6 Call. (10 
Vae) 113) 151. 
22. Camp Rincon Resort Co. v. 


Hshleman, 172. Cal. 56a,0158 Py 1386- 
Pinney, etc., Co. v. Los "Angeles Gas, 
etc., Corp., 168 Cal. 12, 14, 141 P 620, 
LRA1915C 282, AnnCas1915D 471. 

23. Defined see Corporations § 52 


Morgan v. Cree, 46 Vt. 773, 786,, 


“Public” ante. 

Public utilities generally see Public 
Utilities. 

24. “Service” or “Services” see [35 
Cyc 1432-1434]. 

“Station” see [36 Cyc 925]. 

25. Carney v. Penn Oil Co., 291 Pa. 
371, 140 A 133, 135. 

26. Carney v. Penn Oil Co., supra. 

Filling and service stations gener- 
ally see Motor Vehicles §§ 1207-1225. 

27. Carney v. Penn Oil Co., 291 Pa. 
Stl, LAO A 1335 135: 

28. “Private sewer” ante. ; 
Public drains generally see Drains 
EOC. apn 99: 

Public sewer: 

As public improvement see Municipal 
Corporations §§ 23800-23038, 2326, 
2327, 2667. 

Condemnation of land for see Eminent 
Domain § 64. 

Dedication of see Dedication § 22. 

Municipal department of see Munici- 
pal Corporations §§ 1509-155 

Pollution of stream by see Waters 
[40 Cye 595]. 

Special assessment for see Municipal 
Corporations §§ 2861-2865. 

Use and regulation of see Municipal 
Corporations §§ 4000-4005. 

“Sewer” see [35 Cyc 1448}. 

29. Southworth v. Glasgow, 232 
Mo. 108, 128, 1832 SW 1168, AnnCas 
1912B 1267; State v. Wilder, 217 Mo. 
261, 274, 116 SW 1087; Crutchfield v. 
Nash, 84 Mont. 556, 276 P 938, 941; 
Rush es rWassise 66 Mont. 222, 213° 
P 242; 

30. ermes ene v. 
Mo. 108, 128, 1832 SW 1168, AnnCas 
1912B 1267; State v. Wilder, 217 Mo. 
261, 264, 116 SW 1087 [overr in effect 
South Highland Land, ete. Co Ww 
Kansas City, 172 Mo. 523, 72 Sw 944]; 
Schwabe v. Moore, 187 Mo. A. 74, 172 
SW 1157. 

31. Prior v. Buehier, etc., Constr. 
Co., 170 Mo. 439, 443, 71 SW 205. 

[a] Sewer, cost of which is as- 
sessed against property in sewer dis- 
trict (1) is not a public sewer, al- 
though it is beneficial to the public 
as a Sanitary measure. Heman v. 
Allen, 156 Mo. 534, 542, 57 SW 559 [aff 
181 U. S. 402, 21 sct 645, 45 L. ed. 
916, 922]. (2) The fact that such a 
sewer affords sewer facilities to pub- 
lic school buildings does not convert 
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_[§ 80] 79. Public Show.*? A show held out and 
given to the public;** a show which may be shared 
or participated in or enjoyed by the people at large.*4 

[§ 81] 80. Public Slip.?® A slip dedicated to pub- 


lic use.?¢ 
[§ 82] 81. Public Society.37 


[§ 84] 83. Public Square.*? 


use.*? 


it into a public sewer. Williams v. 
Hybskmann, (Mo. A.) 247 SW 203. 

32. See generally Theaters and 
Shows [38 Cye 252]. 

Public show on Sunday see Sunday 
ew Cyierb bibs 

“Show” see [36 Cyc 434]. 

33. Peo. v. Poole, 44 Misc. 118, 120, 
89 NYS 7738. 

34. Peo. v. Hamleb, 127 App. Div. 
356, 111 NYS 690, 694. 

35. “Slip” see [36 Cyc 495]. 

36. Chicago v. Chicago, etc., R, Co., 
319 Ill..351, 150 NE 250, 253. 

{a] “he word ‘slip,’ without being 
preceded by the word ‘public,’ is often 
used when a public slip is intended.” 
Chicago v. Chicago, ete., R. Co., 319 
Tll. 351, 358, 150 NE 250. 

37. “Society” see [36 Cyc 499]. 

38. Barnes v. Falmouth First 
Parish, 6 Mass. 401, 414. 

39. Public sports prohibited on 
Sunday see Sunday [37 Cyc 550]. 

“Sport” see [36 Cyc 808]. 

40. Peo. v. Poole, 44 Misc. 118, 120, 
89 NYS 773. 

41.. Cheeves v. State, 5 Okl. Cr. 
SG 1440 P 125, 1126. 

42. Public square: 

Acquisition of property for: 
In general see Municipal Corpora- 
tions § 2092. 
By dedication see Dedication §§ 26, 
50; 5a. 
As highway see Highways § 1 text 

and note 30. 

As public improvement see Municipal 

Corporations § 2322. 

Use and regulation of see Municipal 

Corporations §§ 4022—4028.- 

“Square” see [36 Cyc 810]. 


43. Peo. vy. Willison, 237 Ill. 584, 
86 NE 1094, 1096. 
fall “8he term . =. has)ac- 


quired a legal meaning, and courts 
adopt that meaning in all cases where 
the term is not shown by the language 
with which it is associated to have a 
different signification.” Lowe v. 
Howard County, 94 Ind. 553. 

44. Peo. v. Willison, 237 Ill. 584, 
84 NE 1094, 1096; De Witt County v. 
Clinton, 194 Ill. 521, 524, 62 NE 780. 

45. Lowe v. Howard County, 94 
Indi553. 

[a] “®@he public square of a coun- 
ty is property of a public nature, held 
for governmental or public purposes.” 
Lowe v. Howard County, 94 Ind. 553 
[quot Peo. v. Willison, 237 Ill. 584, 
589, 86 NE 1094]. 

{b] When used in statutes, as also 
in its popular import, the term refers 
almost exclusively to grounds occu- 
pied by the courthouse, and owned by 
the county. Westfall v. Hunt, 8 Ind. 
A CT 

[ce] “he ancient idea of a public 
Bquare. 6. oe WAS. ys simply 
a widening of the street, or the reser- 
vation of a plot of ground at inter- 
sections of streets, for the purpose of 
beautifying the town or providing 
a breathing space in its center or 
where the people were most likely to 


A society known in 
law, formed by the public authority of the state.?8 

[§ 83] 82. Public Sport.?® A sport held out and 
given to the public;4® a sport engaged in for th 
entertainment and pleasure of the public.*! 
The term “public 
square” has acquired a legal meaning, indicating that 
certain property has been dedicated to the public 
In ordinary acceptation, it means a plat of 
ground devoted to public purposes, and not the ter- 
ritory of the streets adjoining the sides of the pub- 
he square;** property of a public nature held for 
governmental or public purposes.*® 


PUBLIC 
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mons*® a publie square is not intended for the ex- 
clusive use of the citizens of the city or borough 
where it is situated, but is also designed for the com- 
fort and convenience of strangers in the pursuit ei- 


ther of business or pleasure;4#7 and although it is 


way.*? 


” 


« 


state.°> 


Unlike a com- | of passage.*7 
congregate and meet.” Bloomsburg 
Land Impr. Co. v. Bloomsburg, 215 Pa. 
452, 457, 64 A 602. 

[d] As to public squares in Penn- 
sylvania it was said: “In this state 
there are few ancient towns in which 
Squares, such as this, do not form part 
of the plan. They are generally lo- 
cated at the intersection of the 
streets; and are intended as sites for 
the erection of buildings for the use 
of the public; such as court houses, 
market houses, schoolhouses and 
churches; sometimes they are de- 
signed for ornaments; and at others 
they are intended for the promotion 
of the health of the inhabitants by 
admitting of air. The squares as well 
as the streets, and for the same rea- 
son, are placed under the superin- 
tendence of the local authorities, who 
have full power to regulate them, so 
as more effectually to answer the pur- 
poses to which they have been dedi- 
cated.”’ Rung v. Shoneberger, 2 Watts 
23, 25, 26 AmD 95 [quot Bloomsburg 
Land Impr. Co. v. Bloomsburg, 31 Pa. 
Co. 609, 612 (aff 215 Pa. 452, 456, 64 
A 602)5.-Mahon:v. Norton, 175. Pa. 
279, 282, 34 A 660]. 

46. See Commons 12 C. J. p 206. 

47. Rung v. Shoneberger, 2 Watts 
(Pa.) 23, 25, 26 AmD 95 [quot Blooms- 
burg Land, etc., Co. v. Bloomsburg, 31 
Pa. Co. 609, 612 (aff 215 Pa. 452, 456, 
64 A 603)]. 

[a] “Public squares and commons” 
as conveying same idea as “park.’’— 
Woodard v. Des Moines, 182 Iowa 
1102, 165 NW 313, 314. ‘“‘Park” see 46 
C7 Ja Delo. 


48. See Highways § 1 text and note 
30. 

49. See infra this note. 

[a] Distinction stated.—The uses 


and purposes of a public square or 
common are, in some respects, dif- 
ferent from those of a public high- 
wav. Thus, a street or highway can- 
not be inclosed by the local authori- 
ties. But a public square or common 
in a town or city, where the dedica- 
tion is general and without special 
limitation or use, may be inclosed, 
notwithstanding it has remained open 
many years, and be improved and or- 
namented for recreation and health. 
But the place must, for the purpose of 
the dedication, remain free and com- 
mon to the use of all the public. 
Dillon Mun. Corp. [quot Guttery v. 
Glenn, 201 Ill. 275, 284, 66 NE 305]. 

50. Public stock as exempt from 
taxation see Taxation [37 Cyc 879, 
883]. - 

“Stock” see [36 Cyc 1302]. 


51. In re Robinson's, etc., Tax, 18 
Hawaii 425, 426 
[a] Does not include national 


bank shares. In re Robinson’s, etc., 
Tax, 18 Hawaii 425. 

{[b] In England (1) ‘public stock” 
has been defined by statute as “any 
stock forming part of the national 
debt and transferable in the books of 
the bank of England.” Act 1869 (32 


[§ 85] 84. Public Stock.5° 
to, the government.°1 

[§ 86] 85. Public System.®? One serving the pub- 
Ii@g : 
' [§ 87] 86. Public Things.*4 
of which is vested in a whole nation, that is, in the 


[§ 88] 87. Public 
fare®® through which the public has a general right 


included in the term “highway” in its broad sense,*§ 
in some respects it is different from a publie high- 


Stock of, or relating 


Those, the property 


Thoroughfare. A  thorough- 


& 33 Vict. c 104 § 6) [quot In re Hill, 
58 Sol. J. 399, 400]. (2) It is confined 
to public stocks of that country form- 
ing part of the national debt. Wells 
V. donter, (2) Bing Na Casei22y podees 9 
ECL 733, 132 Reprint 278; Hewitt v. 
Price, 4 M. & G. 355, 48 ECL 188, 134 
Reprint 145; In re Hill, supra. 

[c] “Public stocks and bonds.”— 
ray R. Co. v. Brown, 8 Hawaii 163, 


[d] “Public stocks and securities.” 
—(1) Includes bonds issued under 
special legislative authority, by a 


state or city, for aiding in the con- 
struction of railroads. Hall v. Mid- 
dlesex County, 10 Allen (Mass.) 100, 
102 [quot Oahu R. Co. v. Brown, 8 
Hawaii 163, 165]. (2) But does not 
include railroad’ bonds. Hale v. 
Hampshire County, 137 Mass. 111, 114. 

52. “System” see [37 Cyc 663]. 

53. Shute Sewerage Co. v. Monroe, 
WEAN. FCS 275 et Sm) alba 

54. “Thing” see [38 Cyc 284]. 

55. Henderson v. Shreveport, 
La. 360, 107 S 139, 142. 

[a] Statutory definition.—‘‘Public 
things are those, the property of 
which is vested in a whole nation, and 
the use of which is allowed to all 
the members of the nation.” Civ. 
Code art 453 [quot State vy. Richard- 
son, 140 La. 329; 336, 72-S 984; State 


160 


v. Bayou Johnson Oyster Co., 130 
La. 604,613,658 «S 40550 Dis: sopheia 
New Orleans, etce., Co. v. New 


1P 4: e fs 
Orleans, 26 La. Ann. 478, 488]. 
[b] “fhings which are for the 
common use of a city or other place 
(1) as streets and public squares, are 
likewise public things.” Civ. Code 
art 454 [quot New Orleans v. Carroll- 
ton Land Co., 131 La. 1092, 1094, 60 S 
695; New Orleans, etc., R. Co. v. New 
Orleans, 26 La. Ann. 478, 488]. (2) 
Streets of cities and towns. Le Blanc 
yoy Orleans, 138 La. 248, 70 S 212, 
{e] “Phings public,” according to 
the civil law of Spain, “are those 
which belong only to mankind. Riv- 
ers, ports, harbors and highroads 
were among things public. Not only 
might the natives or inhabitants of a 
place make use of things public, but 
also strangers could do so. No new 
mill, nor any other thing could be 
built on the part of the river by which 
its navigation might be impeded; and 
any old building obstructing the com- 
mon use of things public could be de- 
stroyed or pulled down; neither could 
any building or thing be erected by 
which the common use of high roads, 
squares or market places, threshing 
grounds for corn, churches, ete, 
would be obstructed.” Sullivan y. 
Richardson, 33 Fla. 1, 115, 14 S 692. 


56. “Thoroughfare” see [38 Cyc 
287]. 
57. Morris v. Blunt, 49 Utah 243, 
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Highway as public thoroughfare 
see Highways § 1 note 8 [b}. 

Street as public thoroughfare see 
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[§ 89] 88. Public Track.5® As applied to the 
track of a railroad company, a track which is open 
to the public use indiscriminately, and under the pub- 
lic control to the extent that railroad tracks general- 
ly are;>® it includes a switch track, which, al- 
though used largely by one person, is open to all 
persons for shipping purposes.°° 

[§ 90] 89. Public Transportation.°®! 
all who may choose to employ.*? 

[§ 91] 90. Public Treasury. The treasury of the 
state or of some governmental division thereof.°? 

[§ 92] 91. Public Trial.°* A “public trial” as de- 
fined generally is a trial at which the public is free 
to attend;** one which is not limited or restricted 
to any particular class of the community, but is open 
to the free observation of all;°® one to which any 
proper person may have admittance, providing there 
is reasonable room therefor;°? a trial held in pub- 
lic, in the presence of the public, or in a place acces- 
sible and open to the-attendance of the public at 
large, or of persons who may properly be admit- 
ted.8 As applied to eriminal cases the meaning of 
the term depends to a large extent upon the circum- 


Carriage for 
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stances of each particular case;*® and what con- 
stitutes a public trial in a given case has given rise 
to some legal discussion,’® upon which the decisions 
of the courts are not altogether harmonious.7 

As trial by jury. A “public trial” has also been 
defined as a trial by jury, perhaps including the 
rendition of judgment.7? 

[§ 93] 92. Public Trust.7* A term which includes 
every agency in which the public, reposing special 
confidence in the particular persons, appoints them 
for the performance of some duty or service.74 

[§ 94] 93. Public Use.7> The term “public use” 
is a broad and flexible one,?® so much so that the 
courts have found it impossible to frame, as well as 
inadvisable to attempt to frame, a definition which 
would absolutely indicate its limits by ineluding 
everything therein which constitutes a public use 
and excluding everything which does not.77 What 
constitutes a public use may vary from time to time, 
for although the reason of the case and the settled 
practice of free government may be a guide in de- 
termining what is or is not to be regarded as a pub- 
lic use,*® yet that is not an infallible guide because 


Municipal Corporations § 3597 text 

and note 79. 

58. “Track” see [38 Cyc 669]. 

59. Chicago Dock, etc., Co. v. Gar- 
Mdity, Lb a 55; 167, 3 NE 448 [quot 
St.Louis, etcy, Ri Go. v. Commerce 
‘Commn., 309 Til. 621, 141 NE 405, 407; 
McGann v. Peo., 194 Ill. 526, 541, 62 
NE 941]. And see generally Rail- 
roads) kssucy.c Liz 

Nature and status of railroads gen- 
erally see Railroads [33 Cyc 37]. 

60. St. Louis, etce., 
merce Commn., 309 Tl. 621, 141 NE 
405, 407; Wolfard v. Fisher, 48 Or. 
479, 84 Pp $50, 87 P 530, 7 LRANS 991. 

61. Public transportation: 
License of see Licenses § 82; Motor 

Vehicles §§ 103-147. 

Regulation of see Carriers §§ 37-52, 
649; Motor Vehicles §§ 53-71; Mu- 
nicipal Corporations § 4012. 
“Transportation” see [38 Cyc 947]. 
62. State v. Vaughan, 97 W. Va. 

563, 125 SE 583, 584. 

63. Bennett v. La Grange, 153 Ga. 
428, 433, 112 SE 482, 22 ALR 1312 
(where ‘the court said: “The State 


treasury is a public treasury. The 
county treasury is a public treas- 
ury. The municipal treasury is a 


public treasury’’). 

“Treasury” see [38 Cyc 960]. 

64. Public trial in: 

Civil action see Trial [38 Cyc 1298]. 
Criminal prosecution see Criminal 

Law § 2052. 

“Prial” see Trial [38 Cye 1267]. 

65. Davis v. U. S., 247 Fed. 394, 
395, 159 CCA 448, LRA1918C 1164. 

[a] Similar ‘definitions.— (1) A 

trial “as usually and generally con- 
ducted, where the courthouse is cpen 
to practically any one who may wish 
to attend.” Wade v. State, 207 Ala. 
OS OWE 52) wir eae trial to which 
the public was [is] admitted, not 
part of the public and part of the 
time, but the public generally and all 
of the time.’ Peo. v. Micalizzi, 223 
Mich. 580, 582, 194 NW 540. 

[b] It does not mean a trial 
“where the public is so generally ex- 
eluded as to confine’ the attendants 
to those engaged and interested in 
the trial and the relatives of the par- 
ties.’ Wade vy. State, 207 Ala. 1, 2, 
92 S$ 101. 

66. State v. Hensley, 75 Oh. St. 255, 
262, 79 NE 462, 116 AmSR 734, 9 LRA 

NS 277, 9 AnnCas LOS) SVE Carli pio 
$29 [quot Peo. v. Greeson, 230 Mich. 
124, 203 NW 141, 149]. 

67. Fields v. State, 17 OhS&CP 16, 

4 OhNPNS 401. 

{aj} Similar definition.—“A public 
trial may be had, other matters be- 
ing equal, where there is no restric- 


R. Co. v. Com- + 


tion as to admission except the size 
of the room where the trial is con- 
ducted.” Com. v. Trinkle, 279 Pa. 564, 
568, 124 A 191. 

68. Black L. D. 

Peo. v. Hall, 51 App. Div. 57, 62, 
64 NYS 433. And see generally Crim- 
inal Law § 2052. 

70. State v. Keeler, 52 Mont. 205, 
156 P 1080, 1081, LRA1916B 472; 
State v. Jordan, 57 Utah 612, 196 P 
565, 566. 

71. State v. Jordan, supra. And 
see Criminal Law § 2052. 

72. State v. Pioneer Press Co., 100 
Minn. 173, 177, 110 NW 867, 117 AmSR 
684, 9 LRANS 480, 10 AnnCas 351. 
ne to trial by jury see Juries §§ 

73. Public trust: 

Eligibility to hold office of see Offi- 

cers §§ 32-62. 

Office of attorney as not see Attorney 

and Client § 10. 

Public office as see Officers § 2. 

74 Conley v. State, 46 Nebr. 187, 
193, 64 NW 708; Matter of Wood, 
Hopk. CNY De 75 9. 

[a] The phrase “place of public 
trust, honor, or emolument” in a stat- 
ute prohibiting polygamists from any 
place of public trust or emolument, 
ete., does not include the position 
of a juryman. Peo. v. Hopt, 3 Utah, 
396, 400, 4 P 250. 

75. Public use: 

Abandonment of patent by acquies- 

cence in see Patents § 122. 
Adverse possession of land held for 
rn see Adverse Possession §§ 461-468. 

Se 

Exempting property from taxation 

see Taxation [37 Cyc 908 et seq]. 

Limiting right of county to acquire 

property see Counties § 216. 
Pertaining to the exercise of the 
power of eminent domain see Hm- 
inent Domain, §§ 33-74. 
Constituting charitable uses or pur- 

poses see Charities §§ 18-45. 
Dedication of: 

Property see Copyright and Liter- 

Sans Or eure § 42; Dedication §§ 


Real property by a corporation to 
see Corporations § 2441. 
Irrigation as See Waters [40 Cyc 814]. 
Municipal corporations may ineur in- 
debtedness, issue bonds, or levy tax- 
es for see Municipal Corporations 
§§ 4030-4637. 
Necessity of intent to dedicate prop- 
agen see Dedication §§ 33, 


Highways see Highways §§ 410-— 


Invention as affecting patentepility 
see Patents §§ 108-119. 
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Navigable waters other than for 
navigation see Navigable Waters - 
§§ 135-142. 

Piers, booms, and wharves see Nav- 
igable Waters § 185. 

Property as constituting owner 
thereof a public utility see Public 
Utilities § 2 

Property as defeating right to lay 
out highway thereon see High- 
ways §8§ 42, 43. 

Presumptions as to dedication of 
property see Dedication §§ 102-106. 

Railroad may acquire property for 

see Railroads [33 Cyc 148]. 

Schoolhouse within meaning of arson 
statute as being a building erected 
for see Arson § 16. 

Use of streets and highways by street 
railroad as constituting see Street 
Railroads [36 Cye 1375 et seq]. 
76. McMahon y. Telluride, 79 Colo. 

281, 244 P 1017, 46 ALR 358; State 

v. Houghton, 144 Minn. 1, 174 NW 885, 

176 NW 159. 

77. Tanner v. Treasury Tunnel 
Min., etc., Co., 35 Colo. 593, 83 P 464, 
4 LRANS 106; Tift v. Atlantic Coast 
Line R. Co., 161 Ga. 432, 1381 SE 46; 
Fountain Park Co. v. Hensler, 199 Ind. 


95, 155 NE 465, 50 ALR 1518; Brown 
v. Gerald, 100 Me. 351, 361, 61 A 785, 
109 AmSR 526, 70 LRA 472; Helena 


Power Transmission Co. v. Spratt, 28 
Mont. 108, 88 P 778, 8 LRANS 567, 
AnnCas 1055; McClintock v. ee 
burg," 127 Or. 698, 2rsek w3is ein re 
Rhode Island Suburban R. Co., 22 R. 
I. 457, 48 A 591, 52 LRA 879; Rutland 
R. etc., Co. v. Clarendon Power Co., 
86 Vt. 45, 838 A 332, 44 LRANS 1204; 
Charleston Natural Gas Co. v. Lowe, 
52 W. Va. 662, 44 SE 410. 

“The term public use is difficult of 
exact definition, and most courts have 
avoided giving one.” Brown v. Ger- 
ald, supra. 

[a] No fixed rule (1) exists as to 
what is a public use. Helena Power 
Transmission Co. v. Spratt, 35 Mont. 
108, 88 P 773, 8 LRANS 567, 10 Ann 
Cas 1055, (2) There is no standard 
by which to determine in all cases 
what is a public use. Sisson v. Buena 
Vista County, 128 Iowa 443, 104 NW 
454, 70 LRA 440. 

[b] Reason.—Doubtless this aris- 
es from the fact that the courts have 
recognized that the definition of “pub- 
lic use’ must be such as to give ita 
degree of elasticity capable of meet- 
ing new conditions and improvements, 
and the ever increasing needs of so- 
ciety. Tanner v. Treasury Tunnel 
Min., ete., Co., 35 Colo. 5938, 83 P 464, 
4 LRANS 106. 

Northern 


78. Jones v. Georgia 


———————————_—$—_—$—_———_—_00—rr eee... 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a public use changes with changing conditions of 
society,’® new appliances in the sciences, and other 
changes brought about by increased population and 
of transportation and communication.®’® 
However, notwithstanding the impossibility of exact 
definition, various efforts have been made to define 
it in a general way. In general it may be said that 
a public use is one which concerns the general public 
or a portion thereof as distinguished from particular 
There are two views as to 
what constitutes a public use:8? One is that a’ use 
to be public must be a use or right of use on the 
part of the public or some limited portion thereof ;%? 
while the other is that a use is public if it is of pub- 


modes 


individuals or estates.§? 


lie benefit, utility, or advantage.** 


view, the term “public use” means of, or belonging 
to, the people at large, open to all the people to the 


Electric Co., 125 Ga. 618, 625, 54 SE 85, 
88, 6 LRANS 122, 5 AnnCas 526; Al- 
bright v. Sussex County Lake, etc., 
Commn., 71 N. J. L. 303, 57 A 398, 400, 
108 AmSR 749, 69 LRA 768, 2 AnnCas 
48 [quot Cooley, Const. Lim. 553]. 

79. McClintock v. Roseburg, 127 
Ory 698, 2 ke ood. 

80. State v. Houghton, 144 Minn. 1, 
174 NW 885, 176 NW 159; McClintock 
v. Roseburg, 127 Or. 698, 273 P 331. 

[a] Public use expands with the 
new needs created by the advance of 
civilization and the modern tendency 
of the people to crowd into large cit- 
ies. State v. Houghton, 144 Minn. 1, 
174 NW 885, 176 NW 159. 

81. Miller v. Palo Alto, (Cal.) 280 
P 108, 109; Leavitt v. Lassen Irr. Co., 
157 Cal. 82, 106 P 404, 29 LRANS 
213; Hildreth v. Montecito Creek Wa- 
ter Co., £39) Cal. 22,729, 72 B 3955--Gil- 
mer v. Lime Point, 18 Cal. 229° 2513 
Madera R. Co. v. "Raymond Granite 
@o:, 6) Cal. Ay 668. 80-b. 20 s2ePalmyra 
Tel. Co. v. Modesto Tel. Co., So OMmLUL: 
158, 167 NE 860; State Public Utili- 
ties Commn. v. Noble Mut. Tel. CG6;; 
208 Ill. 411, 109 NE 298, AnnCas1916D 
897; Fountain Park Co. v. Hensley, 
199 Ind. 95, 155 NE 465, 50 ALR 1518; 
Coster v. Tide Water Co., 18 N. J. Eq. 
54, 68; Matter of Whitestown, 24 
Misc. 150, 152, 53 NYS 397; McQuillen 
Ws Hatton, 42 ‘Oh. St. 202, 204; Central 
Dist, etc., CO AN. Davis, 5 la Pa. Dist. 
1036; Keller v. Corpus Christi, 50 
Tex. 614, 629, 32 AmR 613; Leathers 
v. Craig, (Tex. Civ A.) 228 SW 995. 

[a] Definition.—A ‘‘public use” is 
defined as ‘‘Any use of anything which 
will satisfy a reasonable public de- 
mand for public facilities for travel 
or for transmission of intelligence or 
commodities.” Stewart v. Great 
Northern R. Co., 65 Minn. 515, 517, 
68 NW 208, 33 LRA 427 [quot Mueller 
Vv. Courtland, 117 Minn. 290, 295, 135 
NW 996]. 

[b] Terms held synonymous.— 
“Public utility” is synonymous with 
“public uge.” Buder v. St. Louis First 
Nat. Bank, 16 F. (2d) 990; St. Louis 
First Nat. Bank vy. Buder, 8 F. (2d) 
883; Capen v. Portland, 112 Or. 14, 
P 105, 35 ALR 589. 

{c] Terms held not synonymous, 

—‘‘Public interest” and ‘‘public use. 
Arnsperger v. Crawford, 101 Md. 247, 
Gi oeA: 24135970) LRA 497; Smith v. 
Smythe, 197 N. Y. 457, 90 NE 1121, 
35 LRANS 524; Neitzel v. Spokane 
International R. Co., 65 Wash. 100, 
117 P 864, 36 LRANS. 5225 Charleston 
Natural Gas Co. v. Lowe, 52 W.. Va. 
662, 44 SE 410. Wee: 

82. Helena Power Transmission 
Co. v. Spratt, 35 Mont. 108, 88 P 773, 
8 LRANS 567, 10 AnnCas 1055; State 
v. Barnes, 22 Okl. 191, 97 P 997; Riley 
“Ve Charleston Union Station Co., “gl 
S. C. 457, 51 SE 485, 110 AmSR 579; 
Nash v. Clark, 27 Utah U5 Ss ioe ols 
101 AmSR 953, 1 LRANS 508, 1 Ann 

Cas 300 [aff 198 U.S. 361, 25 Sct 676, 
49 L. ed. 1085]. 
83. Richardson v. State R. Commn., 
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132° 


Under the first 


TRO 


191 Cal..716, 218 P 418; Allen v. State 

7 eCOmmn., 109) Call, 68) livid ee) 466. 
474; Fountain Park Co. v. Hensler, 
199 Ind. 95, 155 NE 465, 50 ALR 1518; 
Ferguson y. Illinois Cent. R. Cor 202 
Iowa 508, 210 NW 604, 54 ALR 1, 7 
note; Brown v. Gerald, 100 Me. 351, 
61 A’ 785, 109 AmSR 526, 70 LRA 472; 
Arnsperger v. Crawford, 101 Md. 247, 
61 A 413, 70 LRA 497; Cozad vy. Kana- 
wha Hardwood Comms 9, NAC s83ieor 
SE 932, 111 AmSR 779, 1 LRANS 969; 
State v. Barnes, 22 Ok. ile ye 12? O63 
Smith v. Cameron, 106 Or. 1, 210 P716, 
2% ATGR: 510% Pennsylvania Mut. L. 
Ins. Conv. Philadelphia, 242 Pa. 47, 
88 A 904, 49 LRANS 1062; Riley v. 
Charleston Union Station Co., 71 S. 
C. 457, 51 SE 485, 110 AmSR 579; 
Borden v. Trespalacios Rice, etc., Co., 
(Tex. Civ. A.) 82 SW 461, 466; Neitzel 
v. Spokane International R,4Co.,! 65 
Wash. 100, 117 P 864, 36 LRANS 522: 
Healy Lumber Coane Morris, 33 Wash. 
ne 74 P 681, 99 AmSR 964, 68 LRA 


“The true meaning of the term ‘pub- 
lic use’. . . is not that use which 
either the Legislature or the courts 
may deem a public benefit or advan- 
tage, but the term means the same 
as ‘use by the public,’ and is synony- 
mous with the employment or appli- 
cation by the public of the thing tak- 


en.” Borden v. Trespalacios Rice, 
eterno: Supra: 
[a] “Public use’ (1) means use 


by the public and by every individual 
member of it as a legal right. Rich- 
ardson v. State R. Commn., 191 Cal. 
716, 218 PB 418; Atlen v. State: R. 
Commn., 179 Cal. 68, 175 P 466. (2) 
Must be either a use by the public 
or by some agency which is quasi 
public, and not simply a use which 
may incidentally or indirectly pro- 
mote the public interest or general 
prosperity of the state. Healy Lum- 
ber Co. v. Morris, 33 Wash. 490, 74 P 
681, 685, 99 AmSR 964, 68 LRA 820 
[quot Neitzel v. Spokane Internation- 
al R. Co., 65 Wash. 100, 117 P 864, 36 
LRANS 522]. (3) That only is a pub- 
lic use where the government is sup- 
plying its own needs, or is furnish- 
ing facilities for its citizens as a mat- 


ter of public necessity or convenience, ! 


which, on account of their peculiar 
character, it is proper, useful, and 
needful for the government to pro- 
vide. Brown v. Gerald, 100 Me. 351, 61 
A 785, 109 AmSR 526, 70 LRA 472. 

[b] Public use of anything is the 
employment or application of the 
thing by the public. Pennsylvania 
Mut. L. Ins. Co. v. Philadelphia, 242 
Pa. 47, 88 A 904, 49 LRANS 1062. 

{[c] “Public benefit” is not synony- 
mous with ‘public use.’ Smith v. 
Cameron, 106 Or. 1, 210 P 716, 27 ALR 
510; Motoramp Garage Co. v. Tacoma, 
136 Wash. 589, 241 P 16, 42 ALR 886; 
Reed v. Seattle, 124 Wash. 185, 213 P 
923, 29 ALR 446; Wisconsin River 
Impr. Co, v. Pier, 137 Wis. 325, 118 
NW 857, 862, 21 LRANS 538. 

84. Hartford Water Comrs. v. 
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extent that its capacity may admit the public use,*® 
and it implies a possession, occupation, and enjoy- 
ment of the property by the public at large, or by 
public agencies.*® 
use if is necessary that the public be concerned in 
the use, and that the purpose for which the property 
is to be used must be in fact a public one;*? it must 
be for the benefit and advantage of the public,®* 
and all persons must have an equal right to the use,®® 
however few the number who avail themselves ‘of 
However, the use need not affect each user 
in precisely the same manner or in the same degree, 
nor is it necessary that it extend to the whole pub- 
he or any political subdivision,®? or that the whole 
community should be able directly to participate in 
but the use may be local or limited,®* and 
may be confined to a particular district or terri- 


In order that a use be a public 


Manchester, 87 Conn. 193, 87 A 870; 
Potlatch Lumber Co. v. Peterson, 12 
Ida. 769, 786, 88 P 426, 431; Helena 
Power Transmission Co. v. Spratt, 35 
Mont. 108, 88 P 773, 8 LRANS 567, 
10 AnnCas 1055; State v. Barnes, 22 
Ok 1915 92 P 99% eNashive Clarke 27, 
Utah 153) 755P. 3717 10L AmSR 953700 
LRANS 208, 1 AnnCas 300 [aff 198 
U. S..361, 25 SCt 676, 49 L. ed. 10851]. 

““Public use’ may, therefore, well 
mean public usefulness, utility, ad- 
vantage, or what is productive of gen- 
eral benefit.” Potlatch Lumber Co. v. 
Peterson, supra. 

85. State Public Utilities Commn. 
v. Bethany Mut. Tel. Assoc., 270 Ill. 
183, 110 NE 334, AnnCas1917B 495. 

86. Brown v. Gerald, 100 Me. 351, 
61 A 785, 109 AmSR 526, 70 LRA 472; 
Gearin v. Marion County, 109 Or. 390, 
223 P 929; Riley v. Charleston Union 
Station Co., 71 S. C. 457, 51 SE 485, 
496,110 AmSR 579 [quot and adopting 
coer in Cooley Const. Lim. p 


87. Cloth v.. Chicago, etc., R. Cox, 
atk 86, 182 SW 1005, AnnCas1912C 

88. Brown v. Gerald, 100 Me. 351, 
61 A 785, 109 AmMSR 526; 70 LRA 472; 
Bradley v. Degnon Contracting Co., 
224 N. Y. 60, 120 NE 89. 

89. Thayer v. California Dev. Co., 
164 Cal. 117, 128 P 21; Palmyra Tel. 
Co. v. Modesto Tel. Co., 386 Ill. 158, 
167 NE 860; State Public Utilities 
Commn. v. Okaw Valley Mut. Tel. As- 
soc., 282 Ill. 336, 118 NE 760; State 
Public Utilities Commn. v. Bethany 
Mut. Tel. Assoc., 270 Ill. 183, 110 NE 
334, AnnCas1917B 495; Burd Orphan 
Asylum v. Upper Darby School Dist., 
Mi) Gey (esl 

{a] Essential feature of a ‘public 
use is that it is not confined to priv- 
ileged individuals, but is open to the 
indefinite public. Thayer v. Califor- 
nia Dev. Co, 164. Cal. 117.128 2 2a; 
Burd Orphan Asylum v. Upper Darby 
School Dist., 90 Pa. 21, 29. 

90. Palmyra Tel. Co. v. Modesto 
Tel. Co., 336 Ill. 158, 167 NE 860; 
State Public Utilities Commn. v. 
Bethany Mut. Tel. Assoc., 270 Ill. 1838, 
110 NE 334, AnnCas1917B 495; Peo. 
v. Ricketts, 248 Ill. 428, 94 NE 71. 

91. Sisson v. Buena Vista County, 
128 Iowa 442, 104 NW 454, 70 LRA 440. 

92. Madera R. Co. v. Raymond 
Granite; Go.;73 Cals (A. (668, caer 20; 
Palmyra Tel. Co. v. Modesto Tel. Co., 
336 Ill. 158, 167 NE 860; State Pub- 
lic Utilities Commn. v. Okaw Valley 
Mut. Tel. Assoc., 282 Ill. 336, 118 NE 
760; State Public Utilities Commn. 
v. Bethany Mut. Tel. ASSOC., 270 Ii: 
183, 110 NE 334, AnnCas1917B 495; 
Coster v. Tide Water Co., 18 N. J. Ea. 


Oee. Wilson v. Wm. R. Compton 
Bond, ete., Co., 103 Ark. 452, 146 SW 
110; “Albright v. Sussex County Lake, 
éte,, Commn., 71 -N. J.-L. 3038; 5% A 
398, 108 AmSR 749, 69 LRA 768, 2 Ann 
Cas 48 


94. State Public Utilities Commn. 
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tory,®® provided it is exercisable in common and is 
not limited to particular individuals.®® 
be public, must be fixed and definite,®* and the pub- 
lic, as such, must have an interest therein, such that 
it has a legal right to the use which cannot be gain- 
said or denied or withdrawn at the will of the own- 
The character of 
the use is determined by its nature,®® and not by the 
extent to which the public takes advantage of it,+ 
or by the character of the owner of the property 
nor does it depend upon the 
possessions of the particular individuals or corpo- 
rations that may be interested in it.* 
tions may influence the determination of what is 


er of the property involved.°§ 


subject to the use;” 


v. Noble Mut. Tel. Co., 268 Ill. 411, 
109 NE 298, AnnCas1916D 897; Sis- 
son v. Buena Vista County, 128 Iowa 
442, 454, 104 NW 454, 70 LRA 440; 
Coster v. Tide Water Co., LSEN Go's Ea. 
54. 

“In holding a use to be public, it 
has never been deemed essential that 
the entire community, or any consid- 
erable portion of it, should directly 
enjoy or participate in the improve- 
ment or enterprise.’ Sisson v. Buena 
Vista County, supra. 


95. Palmyra Tel. Co. v. Modesto 
Tels Coz; | 33.6 tl, (158, 167 NE ES, 
State Public Utilities -Commn, 


Bethany Mut.:Tel. Assoc., 270 Ill. 183, 
110 NE 334, AnnGas1917B 495; State 
Public Utilities Commn. v. Noble Mut. 
Tel. Co., 268 Ill. 411, 109 NB 298, Ann 
Cas1916D 897; Peo. v. Ricketts, 248 
Tll. 428, 94 NE 71; Cox v. Revelle, 125 
Md. 579, 94 A 203, T.RA1915E 443. 

[a] Public user.—A “public user” 
of land dedicated for a street is a use 
by the public of the neighborhood. 
Keyport v. Freehold, ete., R. Co., 74 
N. J. L. 480, 65 A 1035, 1036. 

96. . State’ Public Utilities Commn. 
v. Bethany Mut. Tel. Assoc., 270 Ill. 
183, 110 NE 334, AnnCas1917B 495; 
Cox v. Revelle, 135 Mad. 579, 94 A 203, 
LRAI1915#6 443. 

{a] Benefits must not be confined 
to specified privileged persons. State 
Public Utilities Commn. vy. Bethany 
Mut. Tel. Assoc., 270 Ill. 1838, 110 NE 
334, AnnCas1917B 495. 

97. Nichols v. Central Virginia 
Power Co., 143 Va. 405, 130 SE 764, 
44 ALR 727; Jeter v. Vinton-Roanoke 
Water Co., 114 Va. 769, 76 SH 921, 
AnnCas1914C 1029; Hench v. Pritt, 
62 W. Va. 270, 57 SE 808, 125 AmSR 
966. 

98. Thayer v. California Dev. Co., 
164 Cal. 117, 128 P 21; Fountain Park 
Co. v.. Hensler, 199 Ind. 95, 155 NE 
465; 50 ALR‘ 15183. Arnsperger  v. 
Crawford, 101 Ma. 247, 61 A 413, 70 
LRA 497; Farmers’ Market Co. v. 
Philadelphia, ete., Terminal Co., 10 
Pa. Co. 25; Com. v. Richmond, 116 Va. 
69, 81 SE 69, LRA1915A 1118; Neitzel 
v. Spokane International R. Co., 65 
Wash. 100, 117 P 864, 36 LRANS 522; 
State v. King County Super. Ct., 54 
Wiash.)-365, 103" P 469.) 104) Py 175; 
Hench v. Pritt, 62 W. Va. 270, 57 SE 
808, 125 AmSR 966. 

[al Test of public use.—(1) The 
property must be impressed with a 
trust in favor of the public so that its 
use is of right and not of grace, and 
the right must be one that cannot be 
defeated or destroyed at the owner’s 
wili. State v. King County Super. Ct., 
54 Wash. 365, 103 P’ 469; 104 P 175. 
(2) The true criterion by which to 
adjudge the character of the use is to 
determine whether the public may en- 
joy it by right or by permission only. 
Neitzel v. Spokane International R. 
Co., 65 Wash. 100, 117 P 864, 36 LRA 
NS 522. 

99. Riley v. Charleston Union Sta- 
LIONMNCO Sa Cy 2 OLS Lue eaon LO 


AmSR 579; State v. Thurston County 
et Ona 83 Wash. 445, 145 P 421, 
L48 Pe 


PUBLIC 


publi use. 


The use, to | he is always 


the matter. 
cording to the 
arises.® 

Local oie 


1. Bradley v. Degnon Contracting 
Co., 224 N. Y. 60, 120 NE 89; State v. 
Thurston County Super. Ct., 83 Wash. 
445, 145 P 421, 148 P 7. 

2. State v. King County Super. Ct., 
54 Wash. 365, 103 P 469, 104 P 175. 
See Charleston Natural Gas Co. v. 
Lowe, 52 W. Va. 662, 44 SE 410 
(where the court states that the 
character of the agencies employed 
in applying the property to the use of 
the public is wholly unimportant in 
determining whether or not the use 
is public or private). 

3. Riley v. Charleston Union Sta- 
tion) Co.; 70S) ©) 4575 51 SE 48557110 
AmSR_ 579. 

4 Rindge Los 


(COzt WV Angeles 


County, 262 U.S. 700, 43 SCt 689, 67. 


L., ed. 1186; Baillie v. Larson, 138 
Fed. 177; Tanner v. Treasury Tunnel 
Min., etc., Co., 35 Colo. 593; 83 P 464, 
4 LRANS 106. 

[a] Federal courts should keep in 
view the diversity of local conditions 
and regard with great respect the 
judgment of state courts upon what 
should be deemed public uses in any 
state. Rindge Co. v. Los Angeles 
County, 262 U. S. 700, 48 SCt 689, 67 
L. ed. 1186. 

[b] Thus the physical conditions 
of the country, the needs of a com- 
munity, the character of the benefit 
which a projected improvement may 
confer upon a locality, and the neces- 
sities for such improvement in the 
development of the resources of the 
state, are to be taken into considera- 
tion. Tanner v. Treasury Tunnel 
Min., ete., Co., 35 Colo. 598, 83 P 464, 
465, 4 LRANS 106, 

5, Rindge Co. v. Los Angeles 
County, 262 U. S. 700, 43 SCt 689, 67 
L. ed. 1186; Madera R..Co. v. Ray- 
mond Granite Co., 3 Cal. A. 668, 87 
P 27; Wilton v. St. Johns County, 
(Fla.) 123 S 527; Litchfield, etc., R. 
Co. v. Alton, etc., R. Co., 305 Ill. 388, 
137 NE 248; Sexauer v. Star Milling 
Co., 173 Ind. 342, 90 NE 474, 26 LRA 
NS 609; Gary v. Much, (Ind. A.) 94 
NE 583; State v. Kemp, 124 Kan. 716, 
261 P 556, 59 ALR 940; Rumford, etc., 
Bridge Dist. Vv. Mexico Bridge Co., 
115 Me. 154, 98 A 625; Brown v. Ger- 
ald, 100 Me. 351, 61 A 785, 109 AmSR 
526, 70 LRA 472; Arnsperger v. Craw- 
ford, 101 Md. 247, 61 A 413, 70 LRA 
497; Albright v. Sussex County Lake, 
CCC LOOMMN. ie WIN. aden eas to Oye Ole CAS 
398, 108 AmSR 749, 69 LRA 768, 2 
AnnCas 48; Peo. v. Prendergast, 220 
App. Div. 351, 222 NYS 29; Hemp- 
stead School Dist. No. 1 Bd. of Edu- 
cation v. Harper, 191 NYS 273; Cozad 
v. Kanawha Hardware Co., 139 NC: 
2838, 51 SH 932, 111 AmSR 779, 1 LRA 
NS 969; McQuillen vy. Hatton, 42 Oh. 
St. 202; State v. Barnes, 22 Okl. 191, 
97 P 997; In re Rhode Island Subur- 
ban R. Co., 22 R. I. 457, 48 A 591, 52 
LRA 879; West v. Whitehead, (Tex. 
Civ. A.) 238 SW 976; Richmond v. 
Carneal, 129 Va. 388, 106 SE 403, 14 
ALR 1341; Neitzel v. Spokane Inter- 
national R. Co., 65 Wash. 100, 117 P 
864, 36 LRANS 522; Hench v. Pritt, 
sage Va. 270, 57 SE 808, 125 AmSR 


The question of whether a use is pub- . 
ultimately a question for judicial de- 
termination,® and it does not lie within the power 
of the legislature to make that a public use which 
in its nature is not.® 
tive judgment has been exercised on the question, it 
will be given weighty consideration? except in juris- 
dictions where the constitution expressly requires 
the courts to disregard any legislative assertions on 
What is a public use may vary ac- 


However, where the legisla- 


situation in which the question 


[§ 95] 94. Public Way.'® A “public way,” as the 
term is applied to ways by land, is usually termed 


[a] Question of law.—The ques- 
tion what is a public use is always 
one of law. Gary v. Much, (Ind. A.) 
94 NE 583. 

Authority to determine character 
of use in eminent domain proceeding 
see Eminent Domain § 388. 


6 Newcomb y. Smith, 2 Pinn. 
(Wis.) 131. : 

7 Alabama Power Co. v. Gulf 
Power Co., 283 Fed. 696; Wilton 


v. St. Johns County, (Fla.) 123 S$ 
527; Sexauer v. Star Milling Co., 
173 Ind. 342, 90 NE 474, 26 LRA 
NS 609; Sisson vy. Buena Vista Coun- 
ty, 128 Towa 442, 104 NW 454, 
70 LRA 440; State v. Kemp, 124 Kan. 
716, 261 P 556, 59 ALR 940; Albright 
Vv. Sussex County Lake, etc., Commn., 
WL ONE EP aOR ihe A 398, 108 AmSR 
749, 69 LRA 768, 2 AnnCas 48; Cozad 
v. Kanawha Hardwood Cos 139"SN: 
C. 283, 51 SE 932, 111°AmSR 779, 1 
LRANS 969; State vy. Barnes, 22 OkKl. 
191, 97 P 997; Narragansett Electric 
Lighting Co. v. Sabre, (R. I.) 146 A 
177: West v. Whitehead, (Tex. Civ. 
A.) 238 SW 976. 

[a] Presumptions.—There is a 
presumption in favor of a use de- 
clared by the legislature to be public. 
Albright v. Sussex County Lake, etce., 
Commn., (ole IN lita pas OS EOI A 398, 
a AmSR 749, 69 LRA 768, 2 AnnCas 


8. Neitzel v. Spokane Internation- 
al R. Co., 65 Wash. 100, 117 P 864, 36 
LRANS 522. 

9. Rutland R., ete., Co. v. Claren- 
don Power Co., 86 Vt. 45, 83 A 332, 44 * 
LRANS 1204; Stiles v. Newport, 76 
Vt. 154, 56 A 662. 

[a] Distinction in meaning of 
term “public use” exists as it is em- 
ployed in the law of eminent domain, 
and in that of taxation. Stiles y. 
Newport, 76 Vt. 154, 56 A 662. 

[b] Matters hela to constitute a 
public use.—(1) Destruction of prop- 
erty ae prevent spread of fire Kel- 
ler v. Corpus Christi, 50 Tex. 614, 32 
AEG Loa G2) There may bea dedi- 
cation of water in a fountain for a 
limited purpose, but there cannot be 
a dedication to a limited part of the 
public, and where a water tank was 
open for anybody's cattle to drink on 
market day from 10 o’clock until 5, 
or for anybody’s horses traveling 
along the road, it was a public use 
and valid to such a limited extent. 


Hildreth v. Adamson, 8 C. B. N. 8S. 
587, 594, 98 ECL 587, 141 Reprint 
1296. 
10. 


Private way see Easements 8§ 

71-83, 114-139; Private Roads ante. 
Public way: 

Defect or obstruction in, liability of 
municipality for see Municipal 
Corporations §§ 1755-1885. 

Highway as see Highways § 1. 

Pent road as see Pent Roads § 1. 

Street as see Municipal Corporations 
Sere Doide 

Townway as see Highways § 1. 

Use and regulation of by municipal- 
ity see Municipal Corporations §§ 
3597-3999. 

“Way” see [40 Cyc 846]. 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a “highway,”!! or “public road,”!2 and is a way 
which all the people have the right to use, although 
the number who may have oceasion to exercise the 
right is very small,‘* as whether a way is public de- 
pends not upon the number of people who use it, 
but upon the fact that everyone desiring to do so 


may lawfully use it.1° 
[§ 96] 95. Public Welfare.1¢ 


1l. See Highways § 1. 

12. See Highways § 1. 

13. Kripp v. Curtis, 71 Cal. 62, 64, 
11 P 879: Powell v. Sinnott Tp., 175 


Minn. 395, 221 NW 527, 528; Wolfard 
v. Fisher, 48 Or. 479, 84 P 850, 87 P 
530, 7 LRANS 991; State R. Commn. 
v. St. Louis Southwestern R. Co., 35 
Tex. Civ. A. 52, 80 SW 102, 104. 

[a] Statutory definition.—“‘All 
public streets, alleys, sidewalks, 
roads, lanes, avenues, highways and 
thoroughfares.”’ St. 3560 [quot 
Covington v. Schlosser, 141 Ky. 838, 
844, 133 SW 987; Danville v. Boyle 
County Fiscal Ct., 106 Ky. 608, 51 
SW 157, 158, 21 KyL 196]. 

[b] There are different kinds of 
public ways and different kinds of 
private ways, but all ways are in- 
cluded in the one or the other general 
classification, although some may 
partake of the nature of both, being 
maintained and operated for private 
gain and for use by the public. Jones 
v. Venable, 120 Ga. 1, 4, 47 SH 549, 
550, 1 AnnCas 185. 

{c] “Public way” as including: 
(1) Alley. Kansas City, etc., R. Co. 
v. Boles, 88 Ark. 533, 115 SW 375, 377; 
Hope v. Shiver, 77 Ark. 177, 909 SW 
1003. (2) A public path. Matter of 
Livingston, 96 Misc. 341, 160 NYS 
462. (3) A road or way established, 
under a statute, to connect a mine or 
quarry with a railroad or highway. 
Phillips v. Watson, 63 Iowa 28, 18 
NW. 659; State R. Commn. v. St. 
Louis Southwestern R. Co., 35 Tex. 
Civ. A. 52, 80 SW 102, 104. 

{d] The Brooklyn Bridge is a 
“public way” resting at each end up- 
on land dedicated by a municipality 
under the laws of the state to a pub- 
lic purpose. Nahant v. U. S., 136 Fed. 
273, 70 CCA 641, 69 LRA 723. Pub= 
lic bridge as part of highway see 
Bridges §§ 2, 3. 

14. Wolfard v. Fisher, 48 Or. 479, 
84 P 850, 87 P 580, 7 LRANS 991; 
State R. Commn. v. St. Louis South- 
western R. Co., 35 Tex. Civ. A. 52, 80 
SW 102, 104. 

fa] “An alley of small dimen- 
sions, actually used by only a limited 
number of persons, but which the 
public have a general right to use 
. . . may be regarded as a public 
way.” Elliott Roads and Streets (2d 
ed) § 24 [quot Tise v. Whitaker-Har- 
vey Co., 144 N. C. 507, 511, 57 SE 210; 
Johnston v. Lonstorf, 128 Wis. 17, 107 


NW 459, 461]. ‘Alley’ see 2 C. J. 
DELLS O. 
15. Powell v. Sinnott Tp., 175 


Minn. 395, 221 NW 527, 528; Rask v. 
Hendrum, 173 Minn. 572, 574, 218 NW 
115; Marshall v. Springfield, (Mo.) 
221 SW 17; Tise v. Whitaker-Harvey 
Cols 4aaNn Crib 015 Ole Es 2 LOyea il. 
16. Public welfare: 
In general see Public Safety supra § 
2 and cross references thereunder. 
As subject of injunctive protection 
see Injunctions §§ 427-429. 
Regulation of by municipality see 
Municipal Corporations §§ 205-209. 
17. Wilmington v. Turk, 14 Del. 
Ch. 392, 129 A512, 516. 
18. Wilmington v. Turk, supra. 
[a] “Public welfare embraces a 
variety of interests calling for pub- 
lic care and control. These are: 
‘The primary social interests of safe- 
ty, order and morals; economic in- 
terests; and non-material and politi- 
cal interests.’”’ Freund Police Power 
§§ 9, 15 [quot State v. Hutchinson 
Jce Cream Co., 168 Iowa 1, 10, 147 NW 
195, LRA1917B 198]. 


The term “public 
welfare” is a comprehensive expression,!7 and em- 
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braces the health, peace, morals, and safety of the 
community;** that which is a public necessity or 
for the convenience of the public.1® 

[§ 97] 96. Public Work.?° 
state is interested;?! every species and character of 
work done for the public, and for which the taxpay- 


A work in which the 


ing citizens are lable;?2, work by or for the state 


[b] “Public” (1) used in connection 
with the word “welfare,” “means the 
effect upon the people of the neigh- 
borhood” (Thomas v. County Comrs., 
5 OhS&CP 5038, 507, 5 OhNP 449), (2) 
“all the people of a particular politi- 
cal subdivision” (State v. Otter, 106 
Oh. St. 415, 432, 140 NE 399). 


19. Shaver v. Starrett, 4 Oh. St. 
494, 499. 
[a] Includes both public health 


and convenience. Sessions v. Brun- 
kilton, 20 Oh. St. 349, 456. 

“Inimical to the public welfare” 
see 31 C. J. p 1200 note 238 [a]. 

20. Public works see Public 
Works infra § 98 and cross references 
thereunder. 

21. Denver v. Rhodes, 9 Colo. 554, 
562, 13 P 729. See Chamberlin v. Rex, 
42 Can. S. C. 350, 7 HastLR 349. 

22. State v. Butler, 178 Mo. 272, 
317, 77 SW 560, 568. 

23. McAvoy v. New York, 52 App. 
Div. 485, 489, 65 NYS 274. See Keefe 
View IROOs sil COLO stodiG roi. GO Ls boos 
8 LRANS 131; John W. Tuthill Lum- 
ber Co. v. MeMackin, 31 S. D.: 507, 
511, 141 NW 382 [cit Cyc]; Paul v. 
Rex, 38 Can. S. C. 126. 

Broader than “public works.” 
—(1) The meaning of the words 
“public work,” as used in the act of 
Aug. 13, 1894, is broader and more 
comprehensive than the dictionary 
meaning given to ‘public works.” 
“Public work,’ as used in the act, is 
susceptible of application to any con- 
structive work of a public character, 
and is not limited to fixed works. U. 
S. v. 4itna Indemn. Co., 40 Wash. 87, 
820P- U71,) 173.) @) But, the words 
“public work” in the statute, requir- 
ing a bond for prompt payment of 
laborers and materialmen, are not 
used in their broad sense, but are 
meant to embrace contracts akin to 
building contracts. Employers’ Cas- 
ualty Co. v. Stewart Abstract Co., 
(Tex. Commn. A.) 17 SW (2d) 781, 


782, 

[b] Held to be “public work:” 
(1) Contracts for the removal and 
disposition of city garbage. State v. 
Butler, 178 Mo. 272, 317, 77 S 560. 
(2) Construction of a canal, to be 
used as public highway, although 
built by a company incorporated for 
the purpose. Willyard v. Hamilton, 
TODS pty Ul pel el bose OO PATIO. SO bs 
(3) The erection of a common jail. 
Mercer County v. Wolff, 237 Ill. 74, 
86 NE 708, 710. (4) Free gravel 
road. Lane v. State, 14 Ind. A. 573, 
43 NE 244, 245. (5) Paving of a 
street or boulevard. Atkin v. Kan- 
sas, 191 U. S. 207, 24 SCt 124, 127, 48 
L. ed. 148 [aff 64 Kan. 174, 67 P 519, 
97 AmSR 343]; Seibert v. Cavender, 
3 Mo. A. 421, 426; State v. A. H. Read 
Co., 38 Wyo. 387, 240 P 208. (6) Rail- 
roads. Opinion of Justices, 13 Fla. 
699, 720; Gibson v. Mason, 5 Ney. 283, 
308. (7 Separation of railroad 
grade crossings, by depressing the 
tracks and carrying the streets over 
them on viaducts. American Tobac- 
co Co. v. Missouri Pac. R. Co., 247 Mo. 
374. 157 SW '502,'554.: (8) Sewer 
building. Keefe v. Peo., 37 Colo. 317, 
87 P 791, 793, 8 LRANS 131; Seibert 
v. Cavender, 3 Mo. A. 421, 426. (9) 
A vessel building for the United 
States, title to which passes to the 
government as fast as paid for. Ti- 
tle Guaranty, etc., Co. v.. Crane Co., 
219 U. S. 24, 31 SCt 140, 141, 55 L. ed. 
72° Title-Guaranty, ete., Co: Vv. Puget 
Sound Engine Works, 163 Fed. 168, 
89 CCA 618; U. S. v. Perth Amboy 


and by or for a municipal corporation and contrac- 
tors therewith.” 


Shipbuilding, etc., Co., 137 Fed. 689. 
(10) The widening or déepening of 
navigable streams, or the improve- 
ment of those which are not naviga- 
ble, so that they may become so, and 
the construction or improvement of 
harbors. Peo. v. Economy Light, etc., 
Co., 241 Ill. 290, 89 NE 760, 769. 


[c] Held not to be “public work:” 
(1) Public highway. McHugh v. 
Boston, 173 Mass. 408, 53 NE 905; 


Kankkunen v. Korah Tp., 46 Ont. L. 
412,17 OntWN 273. (2) Public light- 
ing. Atlantic Gas, etc.,,Co. v. Atlan- 
CIO MCA TS IN. aliey 1. 3 0 Own Goer AU 9 Ole 
Blank v. Kearny, 44 App. Div. 592, 
594, 61 NYS’ 79 [rev 28 Misc. 383, 59 
NYS 645]. (3) The construction of 
a movable article, such as a sea-go- 
ing dredge. Penn Iron Co. v. Wm. R. 
Trigg Coi, 106 Vai 557, 56 SH3292°3303 
(4) Furnishing of machinery for 
county work. People’s Bank v. At- 
tala County, (Miss.) 126 S 192. (5) 
Maintenance of municipally owned 
public utility. State v. Peters, 112 
Oh. St. 249, 147 NE 81 (‘public work” 
held limited to ‘‘construction’’). (6) 
Contract for making an abstract of 
land for tax purposes and installing 
a complete plat book for a county, 
within a statute requiring a bond for 
prompt payment of laborers and ma- 
terialmen. Employers’ Casualty Co. 
v. Stewart Abstract Co., (Tex. 
Commn,. A.) 17 SW (2d) 781. 

[da] Similar definitions.— (1) 
“Every contract entered into, and 
every work undertaken by the state, 


| county, municipality, or other agency 


enumerated in the statute is neces- 
sarily, in the broadest sense, a ‘pub- 
lic work.’” Employers’ Casualty Co. 
v. Stewart Abstract) "Co; (Tex. 
Commn. A.) 17 SW (2d) 781, 782. (2) 
“Not merely some building’ or other 
erection or structure belonging to the 
public, but any operations undertak- 
en by or on behalf of the Government 
in constructing, repairing or main- 
taining public property.’ Compagnie 
Gen. d’Entreprises Publiques v. Rex, 
57 (CaneouO@n Onin pos 

{e] Exchequer Court Act of Cana- 
da §§ 16-20 (1) gives a right of action 
against the crown for injuries or 
damages due to the negligence of 
crown servants while acting within 
the scope of their employment and on 
a “public work.” In construing and 
applying its provisions, various ob- 
jects and conditions have been held 
to constitute a “public work” (Com- 
pagnie Gen. d’Entreprises Publiques 
v. Rex, 57 Can. S. C. 527 [a dredge 
scow moored to a publié government 
wharf and engaged in making repairs 
thereto]; Rex v. Lefrancois, 40 Can. 
S. C. 431, 5 EastLR 268 [branch rail- 
way under contract to government 
operated line]; Keegan v. Rex, 16 
Can. Exch. 412, 39 DomLR 27 [repair- 
ing elevator switch in a post-office 
building during which personal in- 
juries were sustained]; Leprohon v. 
Reg., 4 Can. Exch. 100, 106 [post- 
office building owned and occupied by’ 
the crown]), (2) while others have 
been held not to constitute a “pub- 
lic work” (Wolfe Co. v. Rex, 63 Can. 
S. C. 141, 68 DomLR 647 [dism app 
20 Can. Exch. 306, 57 DomLR 266] 
[temporary occupation, terminable 
upon fourteen days’ notice, of a por- 
tion of a building as a recruiting of- 
fice]s* Paul*'v. Rex, 3s8ACann Ss: Of 26 
[foll Olmstead v. Rex, 53 Can. S. C. 


450, 30 DomLR 345 (dism app 16 
Can. Exch. 53); Despins v. Rex, 16 
Can. Exch. 256, 382 DomLR 448 [a 


’ 


868 [50 C.J.] 


Phrases: “On a publie work,’?4 “public work of 
the United States,”’?* “public work or improve- 


inent.”?® 
[§ 98] 97. Public Works.?7 


tracted for public use.** 


[§ 99] 98. Public Worship.?® The usual church 
services on the Sabbath, open freely to the public, 


tug serving government 
dredges in improving a ship_chan- 
nel]; Montgomery v. Rex, 15 Can. 
Exch. 374] [a navigable river, though 
its channel had previously been deep- 
ened by the department of public 
works]; Larose v. Rex, 31 Can. S. C. 
206 [dism app 6 Can. Exch. 425] [rifle 
range under control of department of 
militia and defense]). ' 

24. Compagnie Gen. d’Entreprises 
Publiques v. Rex, 57 Can. S. C. 527, 
531: Chamberlin v. Rex, 42 Can, S. C. 


steam 


350, 353, 7 EastLR 349; Rex v. Le- 
francois, 40 Can. S. C. 431, 436, 5 
HastLR 268; Paul v. Rex, 38 Can. 8S. 


C) 126, 131; Poisson v..Rex, 17 Can. 
Exch. 371, 41 DomUR 212, 218; Kee- 
gan v. Rex, 16 Can. Exch. 412, 416, 39 
DomLR 27; Alliance Assur. Co. v. 

Reg., 6 Can. Exch. 76, 78 (as to wheth- 

er ‘‘on” in the phrase refers to the 

place where the injury is actually 
sustained or where the negligent act 
causing the injury is committed). 

Sb ilis, val We 8.52206 8. Ss. 246; 

25 One St, 600, 51 ued. 1047, 1k 

AnnCas 589 (dredging a channel in 

Boston Harbor is not a_ “public 

as [work] of the United States” 

within the meaning of an eight hour 
law); Chattanooga, etc., Power Co. 

v. U. S., 209 Fed. 28,,126:CCA 170. 
26. Stevens v. Hartford Water 

Comrs., 102 Conn. 218, 221, 128 A 713; 

Johnston v. Hartford, 96 Conn. 142, 

145, 113 A 273; Grant v. Milwaukee, 

156 Wis. 635, 639, 146 NW 780. 

27. Public works: 

Constitutional limitations and statu- 
tory provisions as_to assessment 
for see Municipal Corporations §§ 
2815-2828. ’ ; 

Constitutionality of law validating 
assessments for see Constitutional 
Law §§ 795, 796. 

Construction, improvement, and re- 

pair of: 

Bridge see Bridges §§ 6, 7, 46-49. 

Drain see Drains § 3. 

Highway see Highways § 309. 

Levee see Levees and Flood Con- 
trol §§ 2, 6. 

Delegation and power to: 

Judiciary of legislative power to 
determine necessity of improve- 
ment see Constitutional Law 
347. 

Levy assessments for benefits see 
Constitutional Law § 356. 

Department of see Municipal Corpo- 
rations §§ 1256-1270. 

Improvements by: 

Municipality see Municipal Corpo- 
rations § 2267. 

State see States [36 Cyc 877]. 

United States see United States [39 


Cyc 689]; Eminent Domain §8§ 
18, 108. 
Improvements of channels and 


streams see Navigable Waters § 
37 


Indebtedness and expenditures for, 
as subject to limitation see Muni- 
cipal Corporations §§ 2882-2385. 

In District of Columbia see District 
of Columbia §§ 42-46. 

Liability of city for: 

Condition and use of see Municipal 
Corporations §§ 1925-1951. 

Negligence in construction of see 
Municipal Corporations §§ 1730, 
IPB Sib 

Negligent acts or omissions of offi- 
cers of department of see Mu- 
nicipal Corporations § 1716. 

Power of: 

City to incur indebtedness in con- 
nection with see Municipal Cor- 
porations § 4062. 4 


All fixed works con- 


PUBLIC 


ship.”#1 


and in which anyone may join.?® 
Phrase: ‘Houses used exclusively for publie wor- 


[§ 100] 99. Public Writing. That which is made 


by a notary public in the presence of the parties who 


Power of :—Continued 
County to issue bonds for see Coun- 


ties §§ 322-328. %, 


Use and regulation of see Municipal 

Corporations §§ 3597-4029. 

See Public Work supra § 97. 

28. Century D. [quot Ellis v. 
Grand Rapids, 123 Mich. 567, 569, 82 
NW 244; Winters v. Duluth, 82 Minn. 
127, 130, 84 NW 788 (where it was 
said to include ‘‘railways, docks, can- 
als, waterworks, and roads’’)]; 
Southern Surety Co. v. Standard Slag 
Co,,, 117 Oh. St, 512; 159 NE’ 559) 7-560 
[quot Cyc]; Penn Iron Works v. Wm. 
R. Trigg Co., 106 Va. 557, 56 SE 329, 
330; State v. A. H. Read Co., 33 Wyo. 
887, 240°P 208: Phillips wv. Reid, 3 


Newfoundl. 241. 

[a] Held to include: (Gi Kainz 
garbage reduction. State v. Butler, 
UTS MO: eee (lon Wig DOO al Ge eCity 
streets. Lark vy. State, 55 Ga. 435 


(within a statute permitting employ- 
ment of convicts upon public works). 
(3) Paving or repaving streets. 
Clough y. Colorado Springs, 70 Colo. 
8%, 197 PP. 896. (4) A. pumping ista- 
tion. Winters v. Duluth, 82 Minn. 
127, 130, 84 NW 788 (in applying a 
statute requiring notice as a con- 
dition precedent to city’s liability for 
injuries due to defect in any public 
works)... (5) Seamen upon a govern- 
ment vessel, when engaged in remoy- 
ing obstructions to navigation in riv- 
ers and harbors. U. S. v. Jefferson, 
60 Fed. 736, 737. (6) Waterworks. 
Lee v. Lynn, 223 Mass. 109, 111 NE 
700 [cit Milford Water Co. v. Hopkin- 
ton, 192 Mass. 491, 78 NE 451i]. (7) 
The widening or deepening of naviga+ 
ble streams, or the improvement of 
those which are not navigable, so 
that they may become so, and the 
construction or improvement of har- 
bors. Peo. v. Economy Light, etce., 
Co., 241 Ill. 290, 89 NE 760, 769.- (8) 
Works either of construction or 
adaptation undertaken for some pur- 
pose of public convenience. Clough 
v. Colorado Springs, 70 Colo. 87, 197 
P 896. 

[b] Held not to include: (1) A 
lighting contract. Atlantic Gas, etc., 
Con va Atlantic: ‘City. vo Ns idle ue O60. 
63, A +997. (2) A public highway. 
McHugh v. Boston, 173 Mass. 408, 53 
NE 905 (applying a statute giving a 
right of action for a debt due from 
the city for labor in constructing any 


public works owned by the city). (3) 
Railway. Phillips v. Reid, 8 New- 
foundl. 241. (4) A rifle range. La- 


rose v. Rex, 31 Can. S. C. 206 [app 6 
Can. Exch. 425]. (5) River channel. 
Hamburg American Packet Co. v. 
Rex, 7 Can. Exch. 150. (6) A sea-go- 
ing dredge. Penn Iron Co. v. Wm. R. 
Trigg Co., 106 Va. 557, 56 SE 329. 

[ce] “Public department” distin- 
guished from “public works,” in ap- 
plying a statute providing that veter- 
ans employed in the public works of 
any city should not be removed. El- 


lis v. Grand Rapids, 123 Mich. 567, 
82 NW 244. 
{d] Not limited to fixed works.— 


U. S. v. Perth Amboy Shipbuilding, 
etec., Co., 137 Fed. 6392, U.S. v. 46tna 
Indemn. Co., 40 Wash. 87, 82 P 171 
(both cases holding that building of 
vessel is included). But see Penn 
Iron Works v. Wm. R. Trigg Co., 106 
Va. 557, 56 SH 329 (holding term ap- 
plicable only to fixed improvements 
and not to movable articles). 
29. Public worship: 
Generally see Religious Societies [34 
Cye 1112]. 


execute it, with the assistance of two witnesses ;*? 


Constitutional guaranty of religious 
liberty see Constitutional Law §&§ 
450-457. 

Disturbance of see Disturbance of 
Public Meetings § 9. 

30. Young Men’s Christian Assoc. 
v. New York, 113 N. Y. 187, 190, 21 
NE 86; Peo. v. Neff, 34 App. Div. 83, 
865053 NYS 1077: 

[a] It may mean the worship of 
God, conducted and observed under 
public authority; or it may mean 
worship in an open or public place, 
without privacy or concealment; or 
it may mean the performance of reli- 
gious exercises under the provision 
for an equal right in the whole public 
to participate in its benefits; or it 
may be used in contradistinction to 
worship in the family or the closet. 
Atty.-Gen. v. Merrimack Mfg. Co., 14 
Gray (Mass.) 586, 602 (where it was 
said: “In this country, what is called 
public worship is commonly conduct- 
ed by voluntary societies, constituted 
according to their own notions of ec- 
clesiastical authority and ritual pro- 
priety, opening their places of wor- 
ship, and admitting to their religious 
services such persons, and upon such 
terms, and subject to such regula- 
tions, as they may choose to desig- 
nate and establish’). 

[b] As applicable to church of 
protestant episcopal church of the 
United States of North America, 
which accepts the doctrine of the in- 
spiration of the Old and New Testa- 
ments and of the divinity of Jesus 
Christ, this term means the assem- 
bling together of the members of 
that church in a congregation, to- 
gether with others who may choose 
to come, for the purpose of worship- 
ing God in accordance with the rules 
and regulations and religious forms 
of that organization. In re Walker, 
200 Ill. 566, 573, 66 NE 144. 

[ec] Building for public worship 
does not include: (1) A building 
where it appears that the only reli- 
gious services held therein are pro- 
vided for the benefit of the occupants, 
and the public is expressly excluded 
from such services, except under 
pressing and peculiar circumstances. 
Colored Orphans’ Ben. Assoc. v. New 
York, 104 N. Y. 581, 585, 12 NE 279. 
(2) A parsonage or rectory belong- 
ing to a church. St. Peter’s Church 
v. Scott County, 12 Minn. 395, 397; 
Peo. v. O’Brien, 53 Hun 580, 6 NYS 
8623) pvPeo. vs) Collison «6 sNbV.Sii vale: 
Gerke v. Purcell, 25 Oh. St. 229, 248. 
(3) Property owned by a private per- 
son and occupied by a church build- 
ing, which is not used for religious 
purposes. Black v. Brooklyn, 51 Hun 
HOT 582-4 NS) T8iy C4) eA Ys NEC AS 
building. Young Men’s Christian As- 
SOC..ve New York, Lise IN. Yo esis 90) 
21 NE 86. 

_ (d] Disturbing Sunday school was 

indictable at common law, and also 

under a statute prohibiting the dis- 
turbing of a meeting of people held 

for public worship, ete. State v. 

Branner, 149 N. C. 559, 63 SE 169, 171. 

See generally Disturbance of Public 

Meetings § 


31. Gerke v. Purcell, 25 Oh. St. 
229). 242. 
32. Salazar v. Longwill, 5 N. M. 


5485) 557, 25) P 927 

[a] Philippine Code of Civil Pro- 
cedure defines a public writing as: 
“The written acts or record of the 
acts of the sovereign authority, of 
official bodies and tribunals, and of 
public officers, legislative, judicial, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


PUBLIC—PUBLICATION 


a judicial record.33 

[§ 101] 100. Public Wrong. <A breach and vio- 
lation of public rights and duties which affect the 
whole community, considered as a community;*> a 
breach and violation of public rights and duties due 
to the whole community, considered as a communi- 
ty in its social, aggregate capacity.*® 

PUBLIC ACCOMMODATION.?? 

PUBLIC ACCOUNT.?® 


[50 C.J.] 869 


PUBLIC ADDRESS.#¢ 

PUBLIC ADMINISTRATION.*+5 

PUBLIC ADMINISTRATIVE OFFICER.‘*¢ 
PUBLIC ADMINISTRATOR. ??7 

PUBLIC AGENCY.#$ 

PUBLIC AGENT.42 

PUBLIC AID.°° 

PUBLIC AMUSEMENT.®1 

PUBLICAN.®2 One who serves food or drink 


PUBLIC ACCOUNTANT.*® 
PUBLIC ACEQUIAS.*° 


PUBLIC ACKNOWLEDGMENT.4! 


PUBLIC ACT.*? 
PUBLIC ACTION.‘ 


and executive, of the Philippine Is- 
lands, or of the United States, or of 
any States of the United States or of 
a foreign country, and public records 
kept in the Philippine Islands of pri- 
vate writings.” U. S. v. Weems, 7 
Philippine 241, 247. 
33. Hibernia Sav., So 

Boyd, 155 Cal. 193, 100 p 389, 242, [oit 
Code Civ. Proc. § 1894 


[a] Record of seath certificate is |- 


a public writing under statute. Scott 
v. Culpepper, (Ala.) 125 S 643. See 
also Macon County Lumber Co. v. 
Jones, 215 Ala. 157, 110 S 1. 

34. Nature and element of crimes 
see Criminal Law §&§ 2, 3. 

35. Huntington v. Attrill, 146 U. 
S. 657, 668, 13 SCt 224, 36 L. ed. 1123 
Leit) Us 'S.v. Illinois Cent. R..Co., 156 
Fed. 182, 185]; Rhobidas v. Concord, 
70 N. 90, 116, 47 A 82, 85 AmSR 
604, 51 LRA 381; Cullinan v. Burk- 
hard, 41 Misc. 321, 324, 84 NYS 825 
[rev as to other matters 93 App. Div. 
31, 86 NYS 1003]. 

36. lowa, Vv. Chicago, 6tces Rh. Co. 
37 Fed. 497, 498, 3 LRA 554; State v. 
Magee Pub. Co., 29 N. M. 455, 224 P 
1028, 1031, 38 ALR 142. 

[a] Similar definitions.—(1) “A 
wrong of a nature which affects the 
rights of the people in almost every 
city, town and village in the state, as 
well as those living upon farms and 
ranches.” State v. Pacific Express 
Co., 80 Nebr. 823, 836, 115 NW 619, 18 
LRANS 664 [foll State v. Wells, 80 
Nebr. 838, 115 NW _ 625]. (2) A: 
wrong arising out of repeated viola- 
tions of a penal statute and ‘harm- 
fully affecting the rights and inter- 
ests of the people generally through- 
out the state, when committed by a 
corporation engaged in public seryv- 
ice, is a public wrong.’ State v. Ak- 
Sar-Ben Exposition Co., (Nebr.) 226 
NW 705, 706. 

[b] Gontempts of court are public 
wrongs.—Ex p. Hickey, 12 Miss. 751, 
783; State v. Magee Pub. Co., 29 N. 
M. 455, 224 P 1028, 38 ALR 142 (dis- 
tinguishing between civil and crimi- 
nal contempt). ¢ 

[c] Distinguished from ordinary 
crimes and misdemeanors see Hunt- 
ington v. Attrill, 146 U. S. 657, 668, 13 
SCt 224, 36 L. ed. 1123; Hx p. Hickey, 
12 Miss. 751, 783. 

87. See Public § 2. 

38. See Public § 2. 

39. See Public § 2. 

40. See Public § 2. 

41. See Public § 

42. See Statutes [ 

“Act” see 1C. J. P 

43. See Public § 2 

44. See Public § 4, os 

45. See Executors and Adminis- 
trators §§ 2872-2892. 

“Administration” see 
and Administrators § 6. 

46. See Public § 2. 

47. See Executors and Adminis- 
trators §§ 2872-2892. 

48. See Public § 5. 

49. See Public § 6. 

50. Appropriation of swamp land 
in aid of: ‘ 
Public improvements Public 

Lands § 307. 

Railroads see Public Lands § 330. . 


Executors 


see 


prepared for consumption on the premises ;°* synon- 
ymous with “vietualer.”>4 


peace institution see Public Lands § | Of: 


“Bounties”. see 9 C. J. p 299. 
“Pensions” see 48 C. J. p 784. 
Public aid to: 

Agriculture see Agriculture § 3. 

Asylum see Asylums § 6. 

Bridge company see Bridges §§ 13-15. 

Canal company see Canals § 12 

Charitable organization or *associa- 
tion see Charities § 102. 

College and university see Colleges 
and Universities §§ 10-13. 

Corporation and individual by: 
County see Counties §§ 296-303. 
Municipal corporation see Munici- 

pal Corporations §§ 4092-4108. 

State see States [36 Cyc 885]. 
Town see Towns [38 Cyc 643]. 

Indigent member of militia see Army 
and Navy §§ 235-237. 

Pauper see Paupers § 5. : 

Private school see Schools and School 
Districts [35 Cyc 814]. 

Railroad company: 
Generally see Railroads [33 Cyc 83 

55 seq]. 


So re see Counties §§ 296-303. 

Grant of public land see Public 
Lands § 311 et seq. 

Municipal corporation see Muni- 


Grad Corporations §§ 4092- 
108. 
National government see Rail- 


roads [33 Cyc 87]. 
School district see Schools and 
School Districts [35 Cyc 976]. 
ey iis see Taxation [37 Cyc 
Town see Towns [38 Cyc 643]. 

Religious society see Religious So- 
cieties [34 Cye 11538]. 

Toll road company see Turnpikes and 
Toll Roads [38 Cye 370 
51. See Public § 7. 

§ 52. “Innkeeper” see 
6. 

53. Friend v. Childs Dining Hall 
Co., 281 Mass. 65, 120 NE 407, 409, 6 
ALR 1100. 

54 Friend v. Childs Dining Hall 


Co., supra. 
“Victuallers” see [40 Cyc 204]. 
55. See Disturbance of Public 
Meetings § 29 note 381 [a]; Weapons 
[40 Cyc 856 note 46]. And see cross 
references under Assembly 5 C. J. p 
811 note 7. 
56. “Advertisement” see 2 C. J. p 
294. 
“ast publication” see Last 36 C. 
J. p 966 text and note 79. 
“Limited publication” see Limit 37 
Cc. J. p 664 text and note 10. 
“Newspaper” see Newspapers § 2. 
Publication: 
Anonymous see 3 C. J. p 223 note 23. 
As evidence see Evidence §§ 1126-1137. 
Best and secondary evidence of see 
Evidence § 1277. 
Contempt by see Contempt §§ 44-47. 
Indecent see Obscenity §§ 16-22; Post 
Office § 184 et seq. 
pa iuperion against see Injunctions § 
53. 


Innkeepers 


Notice by publication: 

In general see Notice §§ 76-82. 

In proceedings to appoint administra- 
tor see Executors and Administra- 
tors § 150. 


PUBLIC ASSEMBLY.°® 
PUBLICATION.®® 


The word “publication” is le- 


Advertisement: 

In general see cross references 
under Advertisement 2 C. J. p 
294 note 9. 

For bids on public improvements 
egos Municipal Corporations § 

501. 

In official newspaper see Newspa- 
pers §§ 19-21. 

Appeal see Appeal and Error § 1338. 

Application for: 

Discharge of poor debtor see Exe- 
ecutions § 1197 note 89 [a]. 

Liquor license see Intoxicating 
Liquors § 130. 

Assessment for public improve- 
ments see Municipal Corporations 
§§ 3060, 3061. 

Attachment proceedings see Attach- 
ment §§ 1116-1124. 

Award of arbitrators see Arbitra- 
tion and Award § 282. 

Certificate of: 

Firm name see Partnership § 157. 

Formation of limited partnership 
see Partnership § 10381. 

Copyrighted works see Copyright 
and Literary Property §§ 40—56. 

Delinquent tax list see Taxation [37 
Cyc 1298]. 

Deposition after return see Depo- 
sitions §§ 311-315. 

cane of firm see Partnership 


Election: 

In general see Elections § 84. 
Under local option law see Elec- 
tions § 280. 

Entry on mortgaged premises for 
condition broken see Mortgages §§ 
1240-1242. 

Facts as constructive notice see No- 
tice § 42. 

Forged instrument see Forgery § 22. 

Hgient rates see Carriers §§ 670, 


Libel or slander see Libel and Slan- 
der §§ 169-186. 

Tasig0k jurors drawn see Juries § 
32. 

Market quotations see Exchanges § 
50. 

Marriage banns see Marriage § 76. 

Motion see Motions and Orders § 61. 

Newspaper on Sunday see Sunday 
[37 Cye 550]. 

Obscene matter see Obscenity §§ 16— 
22 


Order appointing special term of 
court see Courts § 252. 

Order of court see Motions and Or- 
ders § 235. 

Ordinance see Counties § 122; Mu- 
nicipal Corporations §§ 840-852. 
Proposed constitutional amendments 

see Constitutional Law § 29. 
Proposed public improvements see 
Municipal Corporations § 2413. 
Report of corporate officer see Cor- 

porations § 2020. 
Sale: 
By: 
Execution see Executions § 596. 
Foreclosure see Mortgages § 
1815. 
Guardian under order of court 
see Guardian and Ward § 321. 
For delinquent taxes see Taxation 
[37 Cyc 1326]. 
ee sale see Judicial Sales §§ 


870 [50 C.J.] 


gally very old, and of no one certain meaning,®” 


its ordinary and popular meaning being narrower 
than its technical legal meaning,®® as used in the law 
of libel and slander.®® In its ordinary acceptation, 
it means to make known;°° the act of publishing a 
thing or making it public;®! offering it to public 
notice ;°? or rendering it accessible to publie seru- 
tiny;°® a notification to the public at large either 
by words, writing, or printing. The thought run- 
ning through all the uses of the word, is an advising 
of the public, a making known of something to the 
public for a purpose,®® and in this sense it has a 
well. understood signification;®® and any means 
which would give notice to the public of any matter 
desired to be brought to its attention would be 
classed as a “publication.’’®? 

Of a book or other printed matter it is the act of 
issuing; sending out; and placing it on sale;*’ or 
may mean the thing itself—as a book or print— 
which has been published, made publie, or known to 
the wonld.°® 

_ Distinguished from “printing.” “Publication” is 
distinguished from “printing” in that it implies a 
means of conveying knowledge or notice, whereas 
printing imphes a mechanical “act.7° 

Phrases: “Original or primary publication ;”71 
“publication and “delivery, 772 “nublication for ten 
days,”?® “publication for three successive weeks,”?4 
“Secondary publication.”*® 


PUBLIC AUCTION.*® 


PUBLICATION—PUBLIC DIVISION 


PUBLIC AUCTIONEER.”7 

PUBLIC AUTHORITY.78 

PUBLIC BENEFIT.*® 

PUBLIC BONDS.*° 

PUBLIC BRIDGE.*! 

PUBLIC BUILDING.§*? 

PUBLIC BUSINESS.*$ 

PUBLIC BUYER.*4 

PUBLIC CALLING.*® 

PUBLIC CAPACITY.*¢ 

PUBLIC CARRIER.*’7 

PUBLIC CART.** 

PUBLIC CARTMAN.*?® 

PUBLIC CARTWAY.°*® 

PUBLIC CEMETERY.®! 

PUBLIC CHARGE.°? , 
PUBLIC CHARITABLE INSTITUTION.®? 
PUBLIC CHARITY.°+ 

PUBLIC CIVIL OFFICE.®> 

PUBLIC CLAIM.°® 

PUBLIC CONCERN.’ 

PUBLIC CONTRACT.?°§ 

PUBLIC CONVENIENCE.*? 

PUBLIC CROSSING.+ . 
PUBLIC DANCING ACADEMY.? 
PUBLIC DEBT.* 

PUBLIC DEFAMATION.* 

PUBLIC DEPARTMENT.® 

PUBLIC DEPOSITARY.® 

PUBLIC DIVISION.’ 


Of :—Continued 
Sale:—Continued 
Of decedent’s estate see Executors 


and Administrators §§ 1510, 
1574. 
Under power in mortgage see 


Mortgages §§ 1401-1408. 
Special municipal charter or act see 
Municipal Corporations § 29. 
spree see Statutes [36 Cyc 965, 
199] 


Time and place of settlement of ac- 
counts by personal representative 
see Executors and Administra- 
tors §§ 2344, 2345. 

Will see Wills [40 Cye 1116 et seq]. 

Patentability of invention formerly 
described in printed publication see 

Patents §§ 52-54. 


oO: 
Establish highway see Highways § 
62 


Redeem from tax sale see Taxation 
[37 Cyc 1405]. 

Take deposition see Depositions § 
176. 


Service of process by publication: 

In general see Process § 105 et seq. 
See also Executions § 27; Judg- 
ments §§ 45, 388, 838, 848° Mort- 
gages §§ 1335, 1336. 

AS commencement Of lis pendciis see 
Lis Pendens § 39 

In: 

Action against infant see Infants § 
321 


Action in justice’s court see Jus- 
tices of the Peace § 156. 
Garnishment proceeding see Gar- 
nishment §§ 3826, 329, 333. 
In proceedings for sale of land for as- 
sessments for public improvements 
see Municipal Corporations § 3516. 


To sustain decree pro confesso see 
Equity § 949. 
57. Associated Press v. Interna- 


tional News Serv., 245 Fed. 244, 250, 
157 CCA 4386, 2 ALR 317. 

58. Wheaton v. Beecher, 79 Mich. 
448, 446, 44 NW 927. 

59. See Libel and Slander §§ 178- 
186. 

60. Daly v. Beery, 45 N. D. 
NW 104, 106. 

61. Black L. D. [quot Linley v. 
Citizens’ Nat. Bank, 108 S. C. 372, 94 
SE 874, 877]; Webster D. [quot Le 


287, 178 


Roy v. Jamison, 15 F. Cas. No. 8,271, 3 
Sawy. 369]; D’Ole v. Kansas City Star 
Co., 94 Fed. 840, 842; Polk vy. Oliver, 
56 Miss, 566, 571. 

fa] Similar definitions.—(1) “The 
act by which a thing is made public.” 
Bouvier L. D. [quot Le Roy v. Jamison, 
15 F. Cas. No. 8,271, 3 Sawy. 369, 377]. 
(2) “Communication to the public.” 
Macmillan v. Dent, [1907] 1 Ch. 107, 3 
BRC 647. 

“Publish” post. 

62. Black L: DD. [quoteDLinley v. 
Citizens’ Nat. Bank, 108 S. C. 372, 94 
SE! 874, 877]; D’Ole v. Kansas, City 
Star Co., 94 Fed. 840, 842. 

63. D’Ole v. Kansas City Star Co., 
supra. 

64 Webster D. [quot Le Roy v. 
Jamison, 15 F. Cas. No. 8,271, 3 Sawy. 
369]; State v. Grey, 21 Nev. 378, 381, 
32 P 190, 19 LRA 134; Daly v. Beery, 
45 N. D. 287, 178 NW 104, 106; Har- 
rison v. State, 112 Oh. St. 429, 147 NE 
650, 654. 

fa] Similar definition.—‘Notifying 
or printing; proclamation; divulga- 
tion; promulgation.” State v. Grey, 
21 Nev. 378, 381, 32. P 190, 19 LRA 134. 

65. Associated Press v. Interna- 
tional News Serv., 245 Fed. 244, 251, 
157 CGA. 436, 2 ALR) 37. 

66. Daly v. Beery, 45 N. D. 287, 178 
NW 104, 106. 

67. Daly v. Beery, supra. 

68. Standard D. [quot Mooney v. 


U.:S. Industrial, Pub.).Co. 20 Inds A. 
407, 61 NE 607, 608]. 
[a] Similar definitions.—(1) ‘“Put- 


ting forth; issuing to the public.” 
Worcester D. [quot Mooney v. U. S. 
Industrial Pub. Co., 27 Ind. A. 407, 61 
NI 607, 608]. (2) “The act of offering 
a book to the public by sale or distri- 
bution.” Webster D. [quot Mooney v. 
U. S. Industrial Pub. Co., supra]. 

Publication of copyrighted works 
see Copyright and Literary Property 
$§ 40-56. 

69. U.S. v. Loftus, 12 Fed. 671, 673, 
8 Sawy. 194. 

[a] Similar definitions.—(1) ‘A 
book or writing published, especially 
one offered for sale or to public no- 
tice.” U.S. vy. Williams, 3 Fed. 484, 
486. (2) “That which is published or 
made known; an act done in public.” 


Webster D. [quot U. S. v. Comerford, 

25 Fed. 902, 903]. 

70. Daly v. Beery, 45 N. D. 287, 178 
NW 104, 106. 

“printing” ante. 

71. - Sourbier v. Brown, 188 Ind, 554, 
559, 123 NE 802. 

72. Marks Realty Co. v. Hotel Her- 
malage Co., 170 App. Div. 484, 156 NYS 
UT9: 

73. State v. Shaw, 103 Oh. St. 660, 
665, 134 NE 643. 

74. Southern Indiana R. Co. v. In- 
dianapolis, etc., R. Co., 168 Ind. 360, 
81 NE 65, 67, 18 LRANS 197. 

75. Sourbier v. Brown, 188 Ind, 554, 
123 NE 802, 803. 

§ be See Auctions and Auctioneers 
77. See Public § 
78. See Public § 
79. See Public § 9. 
80. See Publie § 10. 
81. See Bridges §§ 2 
82. See Public § 11. 

oe 
4, 


8 
2. 
w) 


oe 


1 

83. See Public § 12. 
See Public § 1 
85. See Public § 1 
86. See Public § 15. 

87. See Carriers §§ 1, 9, 1033-1035. 

88. See Public § 16. 

89. See Public § 17. 

90. See Public..§- 18. 

91. See Cemeteries § 1, 

“Public” ante. 

92. See Public § 19. 

93. See Public § 20. 

94. See Charities § 5, 

95. See Public § 21. 

96. See Public § 22. 

97. See Public § 23. 

98. See Public § 

99. See Public § 

1, See Public § 26, 

2. See Public § 27. 

3. See Public § 28. 

4. As ground for divorce see Di- 
vorce § 168. 

In law of libel and slander see Label 
and Slander §§ 2, 169-186. 

5. See Public us ras 

6. See Depositaries §§ 42, 43. 

7. See cross references under Di vi- 
coe a & J. p 1407 note 94; Ward [40 

c 

‘epivision” see 18 C. J. p 1407. 

epee eee division of the state” 
ante. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 


By dedication see Dedication § 9. Sl. 


PUBLIC DOCK—PUBLIC LANDMARK 


PUBLIC DOCK.® 
PUBLIC DOCUMENT.® 
PUBLIC DOMAIN.’° 
PUBLIC DRAIN.?! 
PUBLIC DUES.?2 
PUBLIC DUTY.1: 
PUBLIC EASEMENT.14 
PUBLIC EDUCATION.'*® 
PUBLIC EDUCATIONAL INSTITUTION.‘¢ 
PUBLIC EDUCATIONAL PURPOSES.'? 
PUBLIC ELECTIVE OFFICE.? 
PUBLIC ELEVATOR.'® 
PUBLIC EMOLUMENT.?° 
PUBLIC EMPLOYMENT.?! 
PUBLIC ENEMY,?? 
PUBLIC ENTERPRISE.?? 
PUBLIC ENTERTAINMENT.?4 
PUBLIC ENTRANCE.?® 
PUBLIC EXAMINER.?® 
PUBLIC EXHIBITION.?? 
PUBLIC FACILITIES.?8 
PUBLIC FERRY.°? 
PUBLIC FOOTWAY.?° 
PUBLIC FRANCHISE.?1 
PUBLIC FUNCTION.?? 
PUBLIC FUNDS.*® 

, PUBLIC GAMBLING HOUSE.?4 


8. See Dock 19 C. J. p 380 note 34 23. 
[b], and cross references under note 24. 
33 


9. See Public § 30. 26. 
also OS ight and Literary Property 
57, 243 


11.’ See Public B.D 2ore 62. [da]. 


12. See Public § 2. 


13. See Public § 2. 28. 
14. Public easement: 29. 
Generally see Hasements § 9. 30. 


See Public § 35, 
See Public § 36. 
25. See Public § 2. 
See cross references under Ex- 44, 

10. See Public Lands post. See|]aminer 23 C. J. p 179. 
Establishment of rules by public 
examiner see Banks and Banking § 12 


See Public § 387. 
See Facility 25 C. J. p 334, 
See Ferries § 1. 
See Public § 38. 
See Franchises § 1, 45. 


[50 C.J.] 


PUBLIC GAME.?5 
PUBLIC GARAGE.?® 
PUBLIC GATHERING.?7 
PUBLIC GIN.?8 
PUBLIC GOOD.?9 
PUBLIC GRANT.4° 
PUBLIC GREEN.‘1 
PUBLIC GROUND.#?2 
PUBLIC HACK.#3 
PUBLIC HACKMAN.‘4 
PUBLIC HEALTH.‘** 
PUBLIC HIGHWAY .‘¢ 
PUBLIC HOLIDAY.‘7 
PUBLIC HOSPITAL.#® 
PUBLIC HOTHEL.?° 
PUBLIC HOUSE.®° 
PUBLIC IGNOMINY.*? 
PUBLICI JURIS.° 
PUBLIC IMPROVEMENT.®3 
PUBLIC INDECENCY.°*4 
PUBLIC INSPECTION.*® 
PUBLIC INSTITUTION.*¢ 
PUBLIC INSTRUMENT.*? 
PUBLIC INTEREST.*$ 
PUBLIC LAMP.°® 
PUBLIC LANDING.®° 
PUBLIC LANDMARK.®! 
41. See Public § 2, 
42. See Public § 45. 


43. See Public § 2 
Public hackman: 


Regulation of see Carriers 
1077 


841, 895, 1074; 
tions Ss 461, 388 


“Wackman” see 9 Cae ea oil 


See Health SE GrsAp 2389) 
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As common carrier see Carriers § 1034. 
Cem t to license see Licenses § 


§§ 1075— 
Constitutional Law §§ 432, 
Mun gpa Corpora- 


Distinguished from private easements 
see Hasements § 9. 
In: 
Highway see Highways § 257. 
Navigable water see Navigable Wa- 
ters § 50 et seq. ’ 
Street see Municipal Corporations 
§ 3666. 
15. See Public § 31, 
16. See Public § 2. 
17. See Public § 2. 
aS. See Public § 32. 
See Warehousemen 
401}, 


As public carrier see Carriers § 1036. 
20. See Public § 33. 

21. See Public § 2. 

22. See Public § 34. 


[40 Cye 


32. See Public § 39. 
33. See Public § 40. 
34. See Gaming §§ 84, 91. 
35. See Public § 41. 
See Livery Stable and Garage 


Keepers § 2 note 2 [c]. 
7. See Public § 42. 
38. See Public § 43. 
39. See Public § 44. 
40. See Grant § 5 text and notes 


91-98. 
Public grant: 

As essential to franchise see Fran- 
chises § 5. 

Of land under navigable epaber see 
Navigable Waters §§ 223-243. 

Of public land see Mines aN Minerals 
§§$ 115, 135; Public Lands §§ 151-157. 


46. See Public § 2 

47. See Holidays PROSE hi p 761. 

48. See Public § 2. 

49. See Innkeepers § 1. 

50. See Public § 46. 

51. See Public § 47. 

52. See “Juris publici’”’ 
Ee note 3 [a]. 

See Public § 2. 

Ba See Public § 2. 

55. See Public § 2. 

56. See Public § 2. 

57. See Public 8 48, 

58. See Public § 2. 

59. See Public § 49. 

60. See Public § 50. 
61. See Boundaries §§ 18, 19, 39, 88, 


35 C.- Js p 
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PUBLIC LANDS 


By Wm. G. Bannon 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 886] 


ANALYSIS 
I. DEFINITIONS [sub-analysis p 872] 


Il. GOVERNMENT OWNERSHIP AND CONTROL [sub-analysis p 872] 
Ill. SURVEY AND DISPOSAL OF LANDS OF THE UNITED STATES [sub-analysis p 873] 
IV. DISPOSAL OF STATE LANDS [sub-analysis p 883] 


V. COLONIAL OR PROPRIETARY GRANTS [sub-analysis p 884] 
VI. SPANISH, FRENCH, MEXICAN, COLOMBIAN, AND HAWAIIAN GRANTS [sub-analysis p 884] 
VII. DISPOSAL OF CANADIAN CROWN LANDS [sub-analysis p 885] 


SUB-ANALYSIS 
I. DEFINITIONS [§ 1] p 886 


Il. GOVERNMENT OWNERSHIP AND CONTROL [§§ 2-46] p 886 
A. Title and Possession in General [§§ 2-3] p 886 
1. United States and State Lands [§ 2] p 886 
2. Lands in Dominion of Canada [§ 3] p 885 
B. Authority To Control and Regulate Public Lands in General [§ 4] p 888 
C. Trespasses on Public Lands in General [§ 5] p 889 
D. Cutting, Removing, Injuring, or Destroying Timber [§§ 6-36] p 889 
1. Lands of United States [§§ 6-31] p 889 
In General [§ 6] p 889 
. Statutory Prohibition [§ 7] p 889 
Right To Cut Timber on Mineral Lands [§ 8] p 890 
. Rights of Settlers and Occupants [§ 9] p 891 
. Right to Timber Cut or Other Products of Trees [§ 10] p 892 
. Recovery of Timber Cut or Other Products of Trees [§ 11] p 892 
Recovery of Value of Timber or Other Products of Trees or Damages [$$ 12-21] p 893 
(1) Right of Action [§ 12] p 893 
(2) Persons Liable [§ 13] p 893 
(3) Form of Action [§ 14] p 893 
(4) Defenses [§ 15] p 893 
) Pleading [{§ 16] p 894 
) Burden of Proof and Presumptions [§ 17] p 894 
) 
) 


CrHressnx® 


Admissibility and Sufficiency of Evidence [§ 18] p 894 
Trial [§ 19] p 895 
Verdict and Judgment [§ 20] p 895 
(10) Amount of Recovery [§ 21] p 895 
h: Forfeiture [§ 22] p 896 
i. Criminal Prosecutions [§§ 23-29] p 896 
(1) Criminal Liability [§ 23] p 896 
(2) Indictments or Informations; Issues, Proof, and Variance [§ 24] p 897 
(3) Burden of Proof and Presumptions [§ 25] p 897 
(4) Admissibility and Sufficiency of Evidence [§ 26] p 897 


ce et a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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(5) Trial [§ 27] p 897 
(6) Punishment [§ 28] p 898 
(7) Compromising Prosecution [§ 29] p 898 
j. Relief to Private Individuals or Corporations [§ 30] p 898 
k. Licenses and Permits To Cut Timber [§ 31] p 898 
2. Lands of States [§§ 32-35] p 899 
a. Title and Remedies of State [§ 32] p 899 
b. Criminal Liability [§ 33] p 899 
ce. Licenses and Permits To Cut; Sale of Standing Timber [§ 34] p 900 
d. Title and Remedies as between Private Individuals [§ 35] p 902 
3. Canadian Crown Lands [§ 36] p 902 
EK. Inclosure, Assertion of Exclusive Rights, or Obstruction of Transit [§§ 37-42] p 903 
. In General [§ 37] p 903 
- What Constitutes Unlawful Inclosure [§ 38] p 903 
. Effect of Unlawful Inclosure on Rights of Private Individuals [§ 39] p 904 
. Defenses to Proceedings under Statute [§ 40] p 904 
. Cwil Remedies of United States or States [§ 41] p 904 
. Criminal Prosecutions [§ 42] p 904 
F. Grazing and Pasturage [§ 43] p 905 
os Cutting Hay from Public Lands [§ 44] p 906 
I 


Dopp wn 


. Crops Grown on Public Land [§ 45] p 907 
. Improvements [§ 46] p 907 


II. SURVEY AND DISPOSAL OF LANDS OF THE UNITED STATES [§§ 47-580] p 908 
A. In General [§ 47] p 908 
B. Surveys [§§ 48-56] p 909 
1. Necessity [§ 48] p 909 
. Sufficiency and Validity of Survey [§ 49] p 909 
. Preparation and Filing of Plats [§ 50] p 910 
. Construction, Operation, and Effect of Surveys and Plats in General [§ 51] p 911 
. Boundaries [§§ 52-53] p 912 
a. In General [§ 52] p 912 
b. Meander Lines [§ 53] p 913 
6. Corrections of Surveys and Plats; Resurveys [§ 54] p 913 
7. Omissions in Surveys; Surveys of Omitted Lands [§ 55] p oe 
8. Conflicting Surveys [§ 56] p 914 
C. Entries, Sales, and Possessory Rights [$§ 57-141] p 915 
1. In General [§§ 57-61] p 915 
. Meaning of Term “Entry” [§ 57] p 915 
. Time for Entry [§ 58] p 915 
. Change of Entry [§ 59] p 915 
. Validity of Entry [§ 60] p 916 
Evidence of Entry [§ 61] p 916 
2: Links Subject to Entry, Settlement, or Disposal [§§ 62-70] p 916 
a. In General [§ 62] p 916 
b. Lands Previously Granted, Appropriated, or Reserved [§§ 63-66] p 916 
(1) In General [§ 63] p 916 
(2) Lands Previously Entered by Another [§ 64] p 917 
(3) Lands Occupied by Settlers [§ 65] p 918 
(4) Lands Claimed under Spanish, Mexican, or French Grants [§ 66] p 919 
Town Sites [§ 67] p 920 
. Mineral Lands [§ 68] p 920 
. Indian Lands [§ 69] p 921 
Previous Offer at Public Sale [§ 70] p 921 
3 Quantity of Public Land Which May Be Acquired in General [§ 71] p 921 
4. Persons Entitled To Enter or Acquire Land [§§ 72-73] p 922 
a. In General [§ 72] p 922 
b. Opening of Oklahoma Lands [§ 73] p 923 
5. Rights Acquired by Entry in General [§ 74] p 924 
6. Rights Acquired by Occupancy [§§ 75-77] p 925 
a. In General [$ 75] p 925 
b. Preference in Acquisition; Possessory Rights [§ 76] p 926 
ce. Occupancy Rights in Alaska [§ 77] p 929 
7. Sales [§§ 78-86] p 929 
a. Price and Terms of Sales [$$ 78-79] p 929 
(1) In General [§ 78] p 929 
(2) Recovery of Excess Payments by Purchaser [§ 79] p 929 
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b. Right To Purchase [§ 80] p 930 
ce. Amount Which May Be Purchased [§ 81] p 930 
d. Withdrawal of Land from Sale [§ 82] p 930 
e. Agreements as to Bidding [§ 83] p 930 
f. Validity of Sale [§ 84] p 930 
g. Title and Rights of Purchaser [§ 85] p 931 
h. Right To Attack Sale [§ 86] p 931 
8. Preémption [§ 87] p 931 
9. Homesteads [§§ 88-96] p 933 
a. In General [§ 88] p 933 
. Application, Affidavit, and Form and Method of Entry [§ 891 p 934 
Validity of Entries [§ 90] p 935 
Priority between Entries [§ 91] p 935 
Rights Acquired by Entry or Application Therefor [§ 92] p 935 
Residence and Cultivation [§ 93] p 936 
. Death of Entryman [§ 94] p 937 
Commutation of Homestead Entries [§ 95] p 938 
Final Proof and Patent [§ 96] p 939 
10. Timber Culture [§ 97] p 939 
11. Desert Lands [§ 98] p 939 
12. Timber and Stone Lands [§ 99] p 940 
13. Town Sites [§§ 100-135] p 942 
a. In General [§ 100] p 942 
b. Right To Enter Land as a Town Site [§ 101] p 942 
e. Lands Subject to Town-Site Entry [§§ 102-103] p 942 
(1) In General [§ 102] p 942 
(2) Mineral Lands [§ 103] p 943 
d. Area of Town Sites [§ 104] p 943 
e. Entry [§§ 105-109] p 948 
(1) Necessity for [§ 105] p 943 
(2) Procedure in General [§ 106] p 9438 
(3) Notice of Entry [§ 107] p 948 
(4) Hvidence of Entry [§ 108] p 944 
(5) Rights and Title Acquired by Entry or Declaratory Statement [§ 109} p 944 
. Execution of Trust [§ 110] p 944 
. Surveys and Plats [§ 111] p 945 
. Dedication or Designation of Land for Streets or Other Public Uses [§ 112] p 945 
. Persons Entitled to Benefit of Entry [§§ 113-121] p 946 
(1) In General [§ 113] p 946 


s 
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(2) Character and Sufficiency of Occupancy [§ 114] p 947 
(3) Residence of Occupant [§ 115] p 947 

(4) Hatent of Occupancy [§ 116] p 948 

(5) Time of Occupancy [§ 117] p 948 

(6) Notice of Intention To Claim Property [§ 118] p 948 


(7) Sale or Lease by Occupant [§ 119] p 948 
(8) Death of Claimant [§ 120] p 948 
(9) Abandonment of Occupancy after Entry [§ 121] p 948 
Amount of Land Which May Be Acquired by Individuals ts 122] p 948 
. Rights of Occupants [§ 123] p 948 
Statement of Claim by Occupant [§ 124] p 949 
Payment of Price [§ 125] p 949 
Determination as to Claims; Adverse Claims [§ 126] p 949 
o. Conveyances by Trustees [§§ 127-133] p 951 
(1) Deeds to Occupants [§ 127] p 951 
(2) Disposal of Unoccupied Lands [§ 128] p 951 
(3) Conveyances of Streets or Alleys [§ 129] p 951 
(4) By Whom Deeds Executed [§ 130] p 952 
(5) Formal Requisites of Deeds [§ 131] p 952 
(6) Validity and Effect of Deeds [§ 132] p 952 
(7) Construction of Deeds [§ 133] p 952 
p. Attack on Deeds and Actions for Equitable Relief [§ 134] p 953 
q. Recovery of Expense of Town-Site Entry [§ 135] p 954 
14. Effect of Receipts, Certificates, Etc. [§ 136] p 954 
15. Abandonment or Relinquwishment of Claims to Public Land [§§ 137-140] p 955 
a. In General [§ 137] p 955 
b. Effect of Abandonment or Relinquishment [§ 138] p 956 


ee ee ee LCE nd a ee ee) 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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; ce. Resumption of Possession [§ 139] p 956 
; d. Recovery of Amount Paid for Entry [§ 140] p 956 
16. Curative or Confirmatory Statutes [§ 141] p 956 
D. Reservations to the United States [§§ 142-150] p 956 
1. Meaning of Term [§ 142] p 956 
. Power To Make Reservations [§ 143] p 956 
- How Reservation Effected [§ 144] p 957 
. Lands Which May Be Reserved [§ 145] p 957 
- Validity of Reservations [§ 146] p 958 
. Effect of Reservations [§§ 147-148] p 958 
-a. Im General [§ 147] p 958 
b. Rights of Settlers and Occupants [§ 148] p 958 
7. Regulations Respecting Reservations [§ 149] p 958 
8. Disposal of Reservations [§ 150] p 958 
E. Direct Grants by Act of Congress [§§ 151-157] p 959 
. Power To Make Direct Grants [§ 151] p 959 
. Form of Grants [§ 152] p 959 
. Grant of Lands To Be Selected {§ 153] p 959 
. Determination of Character of Land [§ 154] p 959 
. Construction and Effect of Statutory Grants [§ 155] p 959 
. Grants to States in General [§ 156] p 960 
. Particular Grants and Donations [§ 157] p 960 
F. Bounty Land Warrants [§ 158] p 961 
G. Rights of Way Through the Public Domain [§§ 159-160] p 962 
1. Highways [§ 159] p 962 
2. Canals, Ditches, and Pipe Lines [§ 160] p 962 
Il. School and University Lands [§§ 161-256] p 963 
1. Grants for School Purposes [§§ 161-181], p 963 
. In General [§ 161] p 963 
Title Acquired and Terms of Grant [§ 162] p 963 
. When Title Vests [§ 163] p 964 
. Beneficiaries of Grants [§ 164] p 965 
Lands Included in Grant or Subject to Selection [§§ 165-170] p 965 
(1) In General [§ 165] p 965 
(2) Lands Subject to Preéxisting Rights [§ 166] p 965 
(3) Reservations [§ 167] p 966 
(4) Mineral Lands [§ 168] p 966 
(5) Stone Lands [§ 169] p 966 
(6) Indian Lands [§ 170] p 966 
f. Selection and Reservation [§ 171] p 967 
g. Indemnity and Liew Lands [§§ 172-178] p 967 
(1) In General [§ 172] p 967 
(2) By Whom Selection Made [§ 173] p 968 
(3) Lands Subject to Selection [§ 174] p 968 
(4) Certification, Approval, and Listing of Selections and Vesting of Title [§ 175] p- 
968 
(5) Effect of Selection [§ 176] p 969 
(6) Confirmation of Selections [§ 177] p 969 
(7) Vacating Selections [§ 178] p 969 
h. Control of School Lands [§ 179] p 969 
i. Protection of School Lands and Rights Therein [§ 180] p 970 
j. Improvements and Crops [§ 181] p 970 
2. Execution of Trust and Disposition of Land Granted in General [§ 182] p 971 
3. Sale and Conveyance of School Lands [§§ 183-237] p 972 
a. In General [§ 183] p 972 
b. Control of Sales [§§ 184-186] p 973 
(1) In General [§ 184] p 973 
(2) Ratification of Unauthorized Contract of Sale [§ 185] p 973 
(3) Compensation of Officers Making Sales [§ 186] p 973 
. Land Subject to Sale [§ 187] p 973 
. Sale of Leased Lands [§ 188] p 974 
. Direction or Consent of Inhabitants [§ 189] p 974 
Right To Purchase [§§ 190-193] p 974 
(1) In General [§ 190] p 974 
(2) Rights of Settlers or Lessee [§ 191] p 975 
(3) Priority of Application [§ 192] p 975 
(4) Contests [§ 193] p 975. 
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. Amount Which May Be Purchased and Size of Tracts [§ 194] p 976 _ 
. Price [§ 195] p 976 
. Appraisal [§ 196] p 976 
. Lerms of Sale [§ 197] p 977° 
. Proceedings for Sale [§ 198] p 977 
Application or Affidavit of Purchaser [§§ 199-202] p 977 
(1) In General [§ 199] p 977 
(2) Notice of Application [§ 200] p 978 
(3) Approval of Application [§ 201] p 978 
(4) Rights of Applicant [§ 202] p 978 . 
. Conduct of Sale [§ 203] p 978 
. Reports, Returns, Records, and Confirmation [§ 204] p 979 
. Issuance and Effect of Certificates of Sale or Purchase in General [§ 205] p 979 
. Validity and Effect of Sale [§ 206] p 980 
Purchase Money and Payment or Recovery Thereof [S$ 207-214] p 980 
(1) In General [§ 207] p 980 
°(2) School Land Warrants [§ 208] p 980 
(3) Interest on Unpaid Purchase Money [§§ 209-210] p 981 
(a) In General [§ 209] p 981 
(b) Liability of County [§ 210] p 981 
(4) Recovery of Purchase Money [§ 211] p 981 
(5) Compromise of Balance Due [§ 212] p 981 
(6) Transfer of Purchase-Money Mortgage {§ 213] p 981 
(7) Sale under Purchase-Money Mortgage [§ 214] p 981 
r. Forfeiture and Resale [§§ 215-224] p 981 
(1) Forfeiture in General [§ 215] p 981 
(2) Proceedings To Enforce Forfeiture [§ 216] p 982 
(3) Saving of Rights o, Waiver of Forfecwre [§ 217] p 983 
(4) Liability of Purchaser after Forfeiture [§ 218] p 983 / 
(5) Resale [§§ 219-224] p 984 
(a) In General [§ 219] p 984 
(b) Notice of Resale [§ 220] p 984 
(c) Conduct of Resale [§ 221] p 984 
(d) Liability of Purchaser for Deficiency [§ 222] p 984 
(e) Disposition of Surplus [§ 223] p 984 
(f) Setting Aside Resale [§ 224] p 984 
8. Abandonment [§ 225] p 984 
t. Attack on and Setting Aside Sales [§ 226] p 984 
u. Patents or Deeds [§§ 227-233] p 985 
(1) When Issued [§ 227] p 985 
(2) By Whom Executed [§ 228] p° 985 
(3) Person Entitled To Receive Patent [§ 229] p 985 
(4) Validity of Patents [\ 230] p 985 
(5) Effect of Patents or Deed [§ 231] p 985 
(6) Attack on Patent or Deed [§ 232] p 986 
(7) Suits To Compel Issuance of Patents [§ 233] p 987 
v. Title and Rights of, and Transfer by, Purchaser [§§ 234-236] p 987 
(1) In General [§ 234] ~p 987 i 
(2) Assignment, Conveyance, Mortgage, or Sale by Purchaser [§ 235] p 987 
(3) Sales for Taxes [§ 236] p 989 
w. Curative Acts [§ 237] p 989 
4. Leases of School Lands [§§ 238-251] p 989 
Authority To Lease and Conditions Precedent [§ 238] p 989 
. Hstablishment of Rules Governing Making of Leases [§ 239] p 990 
. Contract or Agreement; Estate Created [§ 240] p 990 
Area Which May Be Leased [§ 241] p 990 
. Persons Entitled To Lease [§ 242] p 990 
. Term of Lease [§ 243] p 991 
Application for Lease and Acceptance Thereof [§ 244] p 991 
Determination as to Right To Lease and Contest [§ 245] p 991 
Validity of Leases [§ 246] p 991 
Rent and Recovery Thereof | 247] p 992 
. Title, Rights, and Liabilities of Lessee [§ 248] p 992 
Transfer of Lease [§ 249] p 993 
Termination of Lease [§§ 250-251] p 993 
(1) By Voluntary Act of Lessee [§ 250] p 993 
(2) By Forfeiture or Cancellation [§ 251] p 993 
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5. Proceeds of Sales and Leases [§§ 252-256] p 994 


a. 
b. 
C. 
d. 


State Control and Extent of Use [§ 252] p 994 
Uses to Which Proceeds Applicable [§ 253] p 994 
By Whom Proceeds Disbursed [§ 254] p 995 
Loan of Proceeds [§ 255] .p 995 


e. Rights and Liabilities as to Proceeds or Income [§ 256] p 996 
I. Swamp and Overflowed Lands [§§ 257-303] p 996 
1. Grant to States [§§ 257-268] p 996 


a. 
b. 
@ 


d. 


In General [§ 257] p 996 
When Title Vested and Title Acquired in General [§ 258] p 996 
Survey [§ 259] p 997 
Land Included in Grant [§§ 260-268] p 998 
(1) In General [§ 260] p 998 
(2) Land Previously Granted or Reserved [§ 261] p 999 
(3) Land Subject to Preéxisting Rights [§ 262] p 1000 
(4) Prevailing Character of Legal Subdivision [§ 263] p 1000 
(5) Identification, Selection, and Certification [§ 264] p 1000 
(6) Determination of Character of Land [§ 265] p 1001 
(7) Contest of Right of State [§ 266] p 1002 
(8) Estoppel of State [§ 267] p 1002 
(9) Patent to State [§ 268] p 1003 


2. Protection of Swamp Lands and Rights Therein [§ 269] p 1003 

3. Disposition and Reservation by United States after Swamp Land Grant [§ 270] p 1003 

4. Transfer to Counties or Other Political Subdivision or to Boards or Commissioners [§ 271] p 
1004 


5. Sale 


Satter see ere oye 


of Swamp Lands [§§ 272-299] p 1006 


. Power To Sell [§ 272] p 1006 
. Survey, Selection, and Patent to State as Prerequisites to Sale [§ 273] p 1006 


Land Subject to Sale or Location [§ 274] p 1007 


. Price [§ 275] p 1007 


Terms of Sale [§ 276] p 1008 

By Whom Sale Made and Authority of Officers Making Sale [§ 277] p 1008 
Appraisement [§ 278] p 1008 

Advertisement of Sale [§ 279] p 1008 


. Public or Private Sale [§ 280] p 1008 
. Right To Purchase [§§ 281-283] p 1008 


(1) In General [§ 281] p 1008 
(2) Preémption or Location [§ 282] p 1009 
(3) Contests [§ 283] p 1010 


k. Amount Which May Be Purchased [§ 284] p 1011 


eee 
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Ss. 
t. 
u. 
v. 


. Application and Affidavit for Purchase [§ 285] p 1011 
. Consideration and Payment [§§ 286-287] p 1012 


(1) In General [§ 286] p 1012 
(2) Swamp Land Scrip [§ 287] p 1013 


. Certificates in General [§ 288] p 1013 

. Rights Acquired by Entries, Certificates, Occupancy, Ete. [§ 289] p 1014 
. Reports and Records of Sales [§ 290] p 1015 

. Revocation and Forfeiture [§ 291] p 1015 


Patents and Other Conveyances [§§ 292-295] p 1015 
(1) In General [§ 292] p 1015 
(2) Necessity [§ 293] p 1016 
(3) Delivery and Registration [§ 294] p 1016 
(4) Construction and Operation [§ 295] p 1016 
Attack on Patents [§ 296] p 1018 
Title and Rights of Purchasers; Assignment or Sale [§ 297] p 1018 
Disposition of Proceeds [§ 298] p 1019 
Relief of Purchasers, Grantees, and Patentees [§ 299] p 1020 


6. Statutory Grants of Swamp Lands by States or Appropriations for Particular Pur- 
poses [§§ 300-303] p 1021 


a. 
b. 
C: 
d. 


In General [§ 300] p 1021 

Appropriation for State Institutions [§ 301] p 1021 
Appropriation in Aid of Internal Improvements [§ 302] p 1021 
Appropriations in Aid of Railroads [§ 303] p 1021 


J. Grants for Internal Improvements or Public Institutions or Buildings [§§ 304-310] p1023 
1. In General [§§ 304-305] p 1023 


a. 


b. 


Grants of Public Lands [§ 304] p 1023 
Grants of Proceeds of Sales [§ 305] p 1023 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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. Conditions or Covenants of Grant [§ 306] p 1024 
. Lands Included in Grant or Subject to Selection [§ 307] p 1024. . 
. Selection and Certification [§ 308] p 1025 
. Disposal of Lands by State or Corporation Carrying Out nRtiaae of Grant [§ 309] 
p 1025 
6. Disposition and Application of Proceeds [§ 310] p 1027 
K. Grants in Aid of Railroads [§§ 311-446] p 1028 
1. Grants of Land To Aid in Construction [§§ 311-410] p 1028 
a. In General [§ 311] p 1028 
b. When Title Vests [§§ 312-314] p 1028 . 
(1) In General [§ 312] p 1028 
(2) Determination as to Character of Land [§ 313] p 1030 
(3) Earning Land [§ 314] p 1030 
e. Sufficiency and Effect of Location and Adoption of Line [§ 315] p 1030 
d. Survey and Selection [§§ 316-318] p 1031 
(1) Necessity for Survey and Rights Prior Thereto [§ 316] p 1031 
(2) Selection [§ 317] p 1031 
(3) Payment of Cost of Survey, Selection, ah Conveyance [§ 318] p 1031 
Certification [§ 319] p 1032 
. Patents [§ 320] p 1032 
. Title Acquired [§§ 321-322] p 1033 
(1) By States [§ 321] p 1033 
(2) By Railroad Companies [§ 322] p 1033 
h. Transfer of, and Succession to, Right to Lands [§§ 323-324] p 1033 
(1) In General [§ 323] p 1033 
(2) Consolidation of Corporations [§ 324] p 1034 
i. Validity of Grants [§ 325] p 1034 
}. Construction of Grants in General [§ 326] p 1034 
k. Lands Included in, or Excluded from, Grant [§§ 327-345] p 1035 
(1) In General [§ 327] p 1035 
Situs of Lands [§ 328] p 1035 
Amount of Land to Which Railroad Entitled [§ 329] p 1036 
Swamp Lands [§ 330] p 1036 
School Lands [§ 331] p 1037 
Tide Lands [§ 332] p 1037 
Indian Reservations and Other Lands Occupied by Indians [§ 333] p 1037 
Land Claimed under Spanish or Mexican Grant [§ 334] p 1037 
Land Entered or Settled upon under General Laws [§§ 335-338] p 1038 
(a) In General [§ 335] p 1038 
(b) Sufficiency and Validity of Entry or Settlement [§ 336] p 1039 
(ce) Extent of Land Excluded by Reason of Prior Settlement [§ 337] p 1039 
(d) Relinguishment, Abandonment, or Cancellation of Entry [§ 338] p 1039 
(10) Mineral Lands [§§ 339-344] p 1040 
(a) In General [§ 339] p 1040 
(b) What Are Mineral Lands [§ 340] p 1040 
(c) Lime of Discovery of Minerals [§ 341] p 1040 
(d) Mineral Entries Prior to Location of Road [§ 342] p 1040 
(e) Determination of Character of Land [§ 343] p 1041 
(f) Validity and Effect of Patent [§ 344] p 1041 
(11) Adjustment of Grants [§ 345] p 1042 
l. Indemnity or Liew Lands [§§ 346-354] p 1042 
(1) In General [§ 346] p 1042 
(2) When Title Vests, Necessity, Sufficiency, and Effect of Selection im General [§ 
347] p 1043 
(3) Land Subject to Selection [§ 348] p 1044 
(4) Time When Selection May Be Made [§ 349] p 1045 
(5) Validity of Selection [§ 350] p 1045 
(6) Attack on Selection [§ 351]-p 1045 
(7) Evidence of Selection [§ 352] p 1045 
(8) Amount of Land to Which Railroad Company Entitled [§ 353] p 1045 
(9) Entry or Settlement Prior to Selection or Approval [§. 354] p 1046 
m. Grants and Conveyances by States to Railroad Companies [$$ 355-356] p 1046 
(1) In General [§ 355] p 1046 
(2) Grants of Lands Thereafter To Be Granted to State [§ 356] p 1047 
n. Conditions of Grant. [§§ 357-371] p 1047 
(1) In General [§ 357] p 1047 
(2) Construction of Road [§§ 3858-359] p 1047 
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(a) Necessity for [§ 358] p 1047 
(b) Partial Construction [§ 359] p 1047 : 
(3) Completion of Road within Specified Time [§ 360] p 1048 
(4) Operation of Road [§ 361] p 1048 
(5) Transportation of United States Mail, Troops, and Property [§ 362] p 1048 
(6) Evidence of Compliance with Conditions [§ 363] p 1050 
(7) Breach, Forfeiture, and Reversion [§§ 364-371] p 1050 
(a) In General [§ 364] p 1050 
(b) Necessity for Declaration of Forfeiture [§ 365] p 1050 
(¢) How Forfeiture Declared or Ascertained [§§ 366-367] p 1051 
aa. In General [§ 366] p 1051 
bb. Proceedings for Forfeiture [§ 367] p 1051 
(d) Who May Set Up Breach of Condition [§ 368] p 1051 
p (e) Waiver of Default [§ 369] p 1051 
(f) Hffect of Forfeiture [§§ 370-371] p 1052 
aa. In General [§ 370] p 1052 
bb. Subsequent Grants [§ 371] p 1052 
0. Entries or Grants Subsequent to Railroad Grant or Vesting of Title Thereunder [§ 
372] p 1052 3 
p. Withdrawal of Lands from Entry or Sale [§§ 373-380] p 1053 
(1) In General [§ 373] p 1053 
(2) Power of Secretary of Interior or Land Department Apart from Statutory Au- 
thority [§ 374] p 1053 
(3) How Withdrawal Effected [§ 375] p 1053 
(4) Validity of Withdrawal [§ 376] p 1054 
(5) Effect of Withdrawal [§§ 377-379] p 1054 
(a) In General [§ 377] p 1054 
(b) Lands Affected by Withdrawal [§ 378] p 1054 
(c) Relief of Settlers [§ 379] p 1054 
(6) Revocation of Withdrawal and Restoration of Land to Public Domain [§ 380] p 
: 1055 
q. Rights under Conflicting or Overlapping Grants [§§ 381-385] p 1055 
(1) Overlap of Place Limits .[§§ 381-382] p 1055 . 
(a) Simultaneous Grants [§ 381] p 1055 
(b) Grants of Different Dates [§ 382] p 1055 
(2) Conflict between Place and Indemnity Limits [§ 383] p 1056 
(3) Overlap of Indemnity Limits [§ 384] p 1056 
(4) Effect of Forfeiture [§ 385] p 1056 
r. Revocation of Grant [§ 386] p 1057 
s. Disposition of Lands [§§ 387-398] p 1057 
(1) Power of State [§ 387] p 1057 
(2) Power of Railroad Company [§ 388] p 1057 
(3) Selection of Lands for Sale [§ 389] p 1057 
(4) Time of Sale [§§ 390-391] p 1057 
, (a) In General [§ 390] p 1057 
(b) Construction of Road as Prerequisite to Sale [§ 391] p 1057 
(5) Sale to Actual Settlers [§ 392] p 1058 
(6) Contracts of Sale [§ 393] p 1058 
(7) Patents and Certificates from State [§ 394] p 1058 
(8) Purchase of Land Certificates Issued to Railroad Company [§ 395] p 1059 
(9) Payment for Lands and Recovery of Price [§ 396] p 1059 
(10) Mortgages by Railroad Company [§ 397] p 1059 
(11) Sale under General Laws of Land Not Disposed of by Grantee [§ 398] p 1059 
t. Protection of Rights Acquired in Reliance upon Railroad Grant and Recovery of Price 
from Railroad Company [§§ 399-410] p 1059 
) The Adjustment Act and Supplementary. Legislation [§ 399] p 1059 
) Lands within Provision [§ 400] p 1060 
) Time of Purchase [§ 401] p 1060 
) Persons Entitled to Protection [S$ 402-405] p 1060 
(a) In General [§ 402] p 1060 
(b) Mortgagees [§ 403] p 1061 
(ec) Settlers under License [§ 404] p 1061 
(d) Who Are Purchasers in Good Faith [§ 405] p 1061 
(5) Reservations in Deed from Company [§ 406] p 1062 
(6) Adverse Rights of Individual Claimants [§ 407] p 1062 
(7) Recovery of Price from Railroad Companies [§ 408] p 1062 
(8) Purchasers From Railroad Forfeiting Grant [§ 409] p 1063 
(9) Permissive Settlers upon Land Restored to Public Domain [§ 410] p 1063 
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2. Grants of Rights of Way and Land for Station Purposes, Etc. [§§ 411-438] p 1063 
a. Congressional Grants [§ 411] p 1063 
b. Prerequisites to Obtaining Benefits of Grant [§§ 412-416] p 1064 
(1) In General [§ 412] p 1064 
(2) Proof of Organization [§ 413] p 1064 
(3) Filing and Approval of Profile [§ 414] p 1064 
(4) Filing Map of General Route [§ 415] p 1065 
(5) Approval of President [§ 416] p 1065 
c. Lines as to Which Right of Way May Be Bein ed [§§ 417-418] p 1065 
(1) In General [§ 417] p 1065 
(2) Change of Location [§ 418] p 1065 
d. Lands Subject to Right of Way and to Use for Station Purposes, Etc. [§§ 419-426] 
p 1065 
(1) In General [§ 419] p 1065 
(2) Land Subject to Preéxisting Rights [§§ 420-424] p 1066 
(a) In General [§ 420] p 1066 
(b) Land within Railroad Aid Grant [§ 421] p 1066 
(c) Town Sites [§ 422] p 1067 
(d) Indian Lands [§ 423] p 1067 
(e) School Sections [§ 424] p 1067 
(3) Mineral Lands [§ 425] p 1067 
(4) Unsurveyed Lands [§ 426] p 1067 
When Title Vests; Relation Back and Loss of Title in General [§ 427] p 1067 
. Nature of Estate Acquired [§ 428] p 1068 
. Width and Location of Right of Way [§§ 429-430] p 1069 
(1) In General [§ 429] p 1069 
(2) Right of Way through Canyons, Ete. [§ 430] p 1070 
. Conditions of Grant [§ 431] p 1070 
. Conflicting Claims [§ 432] p 1070 
. Method of Securing Land for Station Purposes, Etc. [§ 43%] p 1070 
Rights of Way in Alaska {§ 434] p 1071 
Construction of Special Grants in General [§ 435] p 1071 
. Titles or Rights Acquired after Vesting of Title to Right of Way [§ 436] p 1071 
. Forfeiture [§ 437] p 1071 
Extinguishment by Acts of Others and Abandonment [§ 438] p 1072 
3. Grant of Right To Take Timber and Materials [§§ 439-446] p 1072 
. Statutory Grant [§ 439] p 1072 
. Prerequisites to Exercise of Right [§ 440] p 1073 
. Lands to Which Right Extends [§ 441] p 1073 
Purpose of Taking [§ 442] p 1073 
. Place of Using Material [§ 443] p 1074 
. Who May Take Materials [§ 444] p 1074 
.. Regulations by Land Department [§ 445] p 1074 
Wrongful Taking [§ 446] p 1074 
L. Land Depar tment and Proceedings Therein; Jurisdiction of Courts [§§ 447-490] p 1074 
1. In General [§ 447] p 1074 
2. Secretary of the Interior [§ 448] p 1075 
3. Commissioner of General Land Office [§ 449] p 1075 
4. Surveyors-General and Supervisor of Surveys and Surveyors in General [§ 450] p 1076 
5. Registers and Receivers [§\ 451-457] p 1076 
a. Officials of Local Land Offices [§ 451] p 1076 
b. Authority and Duties [§§ 452-454] p 1076 
(1) In General [§ 452] p 1076 
(2) Acting by Deputy [§ 453] p 1077 
(3) Action upon Claims [§ 454] p 1077 
ce. Bond [§ 455] p 1077 
d. Compensation and Disposal of Amounts Received [§ 456] p 1078 
e. Allowance for Office Rent [§ 457] p 1078 
. Subordinate Agents [§ 458] p 1078 
. Jurisdiction as between Different Local Land Offices [§ 459] p 1078 
. Mode and Rules of Procedure [§§ 460-463] p 1078 
a. In General [§ 460] p 1078 
b. Validity of Regulations [§ 461] p 1079 
e. Permissible Departures from Rules [§ 462] p 1079 
d. Instructions by Commissioner of General Land Office [§ 463] p 1079 
9. Making and Record of Entries and Proceedings Thereon [§ 464] p 1079 
10. Determination of Adverse or Conflicting Claims [§§ 465-471] p 1079 
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. Jurisdiction of Land Department [§ 465] p 1079 
- Original Determinations and Review [§ 466) p 1080 
. Right To Institute Contest [§ 467] p 1080 
Affidavits and Allegations of Contestant [§ 468] p 1080 
. Hearing [§ 469] p 1081 
. Occupancy and Possession pending Determination [§ 470] p 1081 
Conclusiveness and Effect of Decisions and Opinions [§ 471] p 1081 
lily Suspension of Entries [§ 472] p 1082 
12. Cancellation of Entries, Certificates, Etc. [§§ 473-481] p 1083 
a. Power of Land Department [§ 473] p 1083 
. Grounds for Cancellation [§ 474] p 1083 
. Proceedings [§ 475] p 1084 
What Amounts to Cancellation [§ 476] p 1084 
. Evidence of Cancellation [§ 477] p 1085 
. Effect of Cancellation [§ 478] p 1085 
Return on Cancellation of Amount Paid by Entryman or Innocent Third Person [4 
479] p 1085 
h. Right To Remove Improvements [§ 480] p 1086 
i. Reinstatement of Canceled Entry [§ 481] p 1086 
13. Notice of Proceedings in Land Department and Appearance [§ 482] p 1086 
14. Review or Revision in Land Department of Decisions or Orders [§ 483] p 1087 
15. Conclusiveness and Effect of Decisions in Land Department [§§ 484-488] p 1088 
a. In General [§ 484] p 1088° 
b. Questions or Findings of Fact in General [§ 485] p 1089 
c. Questions of Law in General [§ 486] p 1091 
d. Decisions of Particular Officers [§ 487] p 1092 
e. Particular Questions Concluded [§ 488] p 1092 
16. Jurisdiction of Courts [§§ 489-490] p 1093 
a. In General [§ 489] p 1093 
b. Review of Decisions of Land Department [§ 490] p 1094 
M. Patents [§§ 491-507] p 1095 
1. In General [§ 491] p 1095 
. Necessity of Patent To Vest Title [§ 492] p 1095 
. Status and Rights of Purchaser or Other Claimant before Patent Issued [§ 493] p 
1096 
. Patent Certificates or Final Certificate of Purchase [§ 494] p 1097 
Form and Requisites of Patents [§ 495] p 1097 
Record, Delivery, and Acceptance of Patents [§ 496] p 1098 
. Patents Issued after Death of Settler or Entryman [§ 497] p 1098 
. Validity of Patent; Presumptions and Burden of Proof [§ 498] p 1099 
. Construction, Operation, and Effect of Patents [§§ 499-504] p 1100 
. In General [§ 499] p 1100 
. Property and Rights Included [§ 500] p 1102 
. Conditions, Reservations, and Exceptions [§ 501] p 1102 
. Relation Back [§ 502] p 1103 
. Conclusiveness [§ 503] p 1104 
Conflicting Patents [§ 504] p 1105 
10. Correction by Courts of Mistakes in Patents [§ 505] p 1105 
11. Recall, Cancellation, or Annulment of Patents by Land Department [§ 506] p 1105 
2: Collateral Attack on Patents [§ 507] p 1106 
N. Remedies in Case of Fraud, Mistake, or Trust [§§ 508-541] p 1107 
1. In General [§ 508] p 1107 
2. Cancellation of Certification or Listing to State [§ 509] p 1108 
3. Action for Damages [§ 510] p 1108 
4, Attack on, or Setting Aside of, Patent [§§ 511-533] p 1109 
a. In General [§ 511] p 1109 
b. Grounds of Attack on Patent [§ 512] p 1110 
c. Who May Attack Patent in General [§ 513] p 1111 
d. Cancellation or Annulment of Patent [§§ 514-523] p 1112 
(1) In General [§ 514] p 1112 
(2) Jurisdiction of Courts [§ 515] p 1113 
(3) Form of Proceeding [§ 516] p 1113 
(4) Limitations and Laches [§ 517] p 1113 
(5) Parties [§ 518] p 1114 
(6) Pleading, Issues, Proof and Variance [§ 519] p 1114 
(7) Evidence [§ 520] p 1115 
(8) Rules Governing Action of Court [§ 521] p 1116 
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(9) Placing in Statu Quo and Reimbursement of Defendant [§ 522] p 1116 
(10) Protection of Bona Fide Purchasers [§ 523] p 1116 
e. Hstablishment of Trust [§§ 524-533] p 1117 
(1) In General [§ 524] p 1117 
(2) Interest Necessary To Maintain Suit [§ 525] p 1118 
(3) Jurisdiction of Courts [§ 526] p 1119 
(4) Time To Sue, and Laches [§ 527] p 1119 
(5) Pleading and Proof {\ 528] p 1119 
(6) Defenses [§ 529] p 1120 . 
(7) Evidence [§ 530] p 1120 : 
(8) Trial [§.531] p 1121 
(9) Deposit by Complainant of Fees and Charges [§ 532] p 1121 
(10) Refunding Amount Paid by Patentee [§ 533] p 1121 
5. Quieting Title [§§ 534-541] p 1121 
In General [§ 534] p 1121 
Interest Necessary To Maintain Swit [§ 535] p 1122 
Jurisdiction of Courts [§ 536] p 1122 
. Limitations and Laches [§ 537] p 1122 
Parties [§ 538] p 1122 
Pleading [§ 539] p 1122 
Defenses [§ 540] p 1122 
Evidence [§ 541] p 1123 \ 
0. Conveyances and Contracts [§§ 542-569] p 1123 
1. Before Right to Patent Complete [§§ 542-567] p 1123 
a. Right To Sell, Assign, or Transfer [§§ 542-549] p 1123 
(1) In General [§ 542] p 1123 
(2) Sale or Conveyance by Homestead Entryman [§§ 543-545] p 1123 
(a) In General [§ 543] p 1123 
(b) Purposes for Which Conveyance of Homestead or Interest Therein Per- 
mitted [§ 544] p 1124 
(¢) Assignment of Additional Homestead [§ 545] p 1124 
(3) Sale of Preémption Right [§ 546] p 1125 
(4) Sale of Bounty Lands or Warrants [§ 547] p 1125 
(5) Sale of Possessory Right [§ 548] p 1125 
(6) Sale of Improvements [§ 549] p 1126 
b. To Whom Transfer May Be Made [§ 550] p 1127 - 
c. Form an Requisites of Transfer or Assignment, Registration, or Recording [§ 551] 
jo dil 
d. Attack on, Annulment of, and Correction of Transfer or Assignment [§§ 552-553] p 
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(1) In General [§ 552] p 1127 
(2) Who May Attack Transfer [§ 553] p 1127 
e. Warranty [§ 554] p 1127 
f. Effect of Assignment or Transfer [§§ 555-556] p 1127 
(1) In General [§ 555] p 1127 
(2) Rights of Purchaser or Assignee [§ 556] p 1127 
Mortgages [§ 557] p 1128 
. Leases [§ 558] p 1129 
. Sale or Conveyance of Growing Timber [§ 559] p 1129 
. Contracts by Entryman [§§ 560-566] p 1129 
(1) In General [§ 560] p 1129 
(2) Contracts of Sale [§§ 561-562] p 1130 
(a) In General [§ 561] p 1130 
(b) Conveyances Pursuant to Void Contracts [§ 562] p 1131 
(3) Contracts To Share Land [§ 563] p 1131 
(4) Contracts To Divide Proceeds [§ 564] p 1131 
(5 
( 


tap. 


) Contracts To Relinquish or Abandon Entries [§ 565] p 1132 
6) Contracts for Cutting Timber [§ 566] p 1132 

k. Effect of Issuance of Patent to Grantor, Vendor, Assignor, or Mortgagor [§ 567] p 1132 
_ After Right to Patent Complete, but before Patent Issued [§ 568] p 1133 
3. After Issuance of Patent [§ 569] p 1133 

P. Exemptions [§§ 570-579] p 1134 

i. In General [§ 570] p 1134 
2. Commutation of Entry [§ 571] p 1135 
3. Death of Entryman [§ 572] p 1135 
4. Particular Debts and Claims [§§ 573-577] p 1135 

a. Judgments Obtained after Patent Issued [§ 573] p 1135 
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d. Liens Voluntarily Created [§ 576] p 1135 
e. Liabilities for Torts [§ 577] p 1136 
5. Effect of Cessation of Occupation of Land as Homestead [§ 578] p 1136 
6. Effect of Conveyance of Homestead [§ 579] p 1136 
Q. Crimes in Connection with Acquisition of Public Lands [§ 580] p 1136 


IV. DISPOSAL OF STATE LANDS [§§ 581-648] p 1137 


A. General Considerations [§§ 581-598] p 1137 
1. Control of, and Rights in, Land in General [§ 581] p 1137 
2. Power To Grant [§ 582] p 1137 
. Powers and Duties of Officers and Agents of State [§ 583] p 1138 
. Land Subject to Disposal or Acquisition; Quantity [§ 584] p 1139 


[50 C.J.} 


. Proceedings To Sell Land, or To Acquire Title; Entry and Survey [§ 586] p 1140 
. Terms and Conduct of Sale; and Enforcement of State’s Claim [§ 587] p 1142 


3 
4 
5. Who May Purchase or Acquire Land [§ 585] p 1140 
6 
re 
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. Assertion of Claims and Contests [§ 588] p 1143 
9. How Transfer Effected; Form and Requisites of Grants [§ 589] p 1145 
10. Validity and Priority of Patents or Grants [§ 590] p 1146 
- 11. Construction of Patents or Grants [§ 591] p 1149 
12. Operation and Effect of Patents or Grants [§ 592] p 1150 
13. Recording of Patents or Grants [§ 593] p 1153 
14. Presumptions and Evidence in General [§ 594] p 1153 
15. Attack on and Setting Aside of Patents and Grants {§ 595] p 1153 
16. Relinqushment, Abandonment, or Revocation of Grants [§ 596] p 1156 
17. Forfeiture and Reversion to State [§ 597] p 1156 


18. Disposal of Interest or Land by Grantee or Holder of Inchoate or Equitable Title 


[§ 598] p 1157 

B. Land Grants of Particutar States [§§ 599-648] p 1157 

1. California [§§ 599-611] p 1157 
. Persons Entitled to Grants [§ 599] p 1157 
. Amount To Be Granted [§ 600] p 1157 
. Suitability for Cultivation or Reclaimability [§ 601] p 1158 
. Application or Affidavit for Purchase [§ 602] p 1158 
Payment of Purchase Money [§ 603] p 1159 
. Survey [§ 604] p 1159 
. Contests [§ 605] p 1159 
Abandonment of Settlement [§ 606] p 1161 
. Rights of Applicant or Purchaser; Transfer [§ 607] p 1161 
. Certificates and Patents [§ 608] p 1162 


Curative Acts [§ 610] p 1163 
. Possessory Actions {[§ 611] p 1163 
2. Texas [§§ 612-646] p 1163 
a. Introductory [§ 612] p 1163 
b. Sale of School and Asylum Lands [§§ 613-635] p 1167 
(1) In General [§ 613] p 1167 
(2) Classification and Appraisement [§ 614] p 1168 
(3) Right To Purchase [§ 615] p 1169 
) Amount Which May Be Purchased [§ 616] p 1170 
(5) Purchase of Leased Lands [§ 617] p 1171 
) Purchase of Additional Lands [§ 618] p 1172 
(7) Application for Purchase [§ 619] p 1173 
(8) Award [§ 620] p 1176 
(9) Price [§ 621] p 1176 
(10) Settlement and Occupancy [§ 622] p 1177 
) Substitution of Purchaser [§ 623] p 1178 
(12) Validity of Sales [§ 624] p 1179 
(13) Forfeiture [§§ 625-629] p 1179 
(a) For Failure To Reside on and Improve [§ 625] p 1179 
(b) For Nonpayment of Interest [§§ 626-627] p 1181 
aa. In General [§ 626] p 1181 
bb. Rights of Former Owner [§ 627] p 1182 
(c) For Premature Transfer [§ 628] p 1183 
(d) Effect of Forfeiture [§ 629] p 1183 
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. Attack on Cancellation or Forfeiture of Certificate or Patent [§ 609] p 1162 
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Debts Contracted after Right to Patent Complete but before Patent Issued [§ 575] p 
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(14) Attack on and Setting Aside Sales, Grants, or Patents [§ 630] p 1183 
(15) Effect of Sale; Title and Rights of Purchaser [§ 631] p 1184 
(16) Death of Purchaser [§ 632] p 1185 
(17) Refunding of Money Paid for Lands Not Patentable [§ 633] p 1185 
(18) Sale of Timber [§ 634] p 1186 
(19) Grants to Counties and Disposal of County School Lands [§ 635] p 1186 
ce. Leases of School Lands [§§ 636-646] p 1189 

(1) In General [§ 636] p 1189 

(2) Power of Commissioner [§ 637] p 1189 

(3) Execution, Etc., of Lease [§ 638] p 1189 

(4) Term of Lease [§ 639] p 1189 

(5) Renewal of Lease [§ 640] p 1189 

(6) Transfer of Lease [§ 641] p 1190 

(7) Validity of Lease [§ 642] p 1190 

(8) Rent [§ 643] p 1190 

(9) Rights of Lessee [§ 644] p 1190 

(10) Lermination or Cancellation of Lease [§ 645] p 1190 

(11) Leases of County School Lands [§ 646] p 1191 

3. Washington [§ 647] p 1191 = 
4. Other States [§ 648] p 1195 


V. COLONIAL OR PROPRIETARY GRANTS [§ 649] p 1201 


VI. SPANISH, FRENCH, MEXICAN, COLOMBIAN, and HAWAIIAN GRANTS [$§ 650-713] p 1202 


A. Land Grant Systems [§§ 650-655] p 1202 
1. Spanish System [§ 650] p 1202 
2. Mexican System [§§ 651-653] p 1203 
a. In General [§ 651] p 1203 
b. Pueblo or Town Lands [§ 652] p 1204 
ce. Settlements and Contracts under Colonization Laws [§ 653] p 1205 
3. Colombian System in Panama Canal Zone [§ 654] p 1206 
4. Hawaiian System [§ 655] p 1206 
B. Recognition of Grants [§§ 656-659] p 1206 
1. In General [§ 656] p 1206 
2. Mode of Fulfillment of Treaty Obligations [§ 657] p 1207 
3. Construction of Treaty Provisions [§ 658] p 1207 
4. Effect of Possession [§ 659] p 1208 
C. Grants under Former Government [§§ 660-696] p 1208 
1. Power To Make Grants |§§ 660-663] p 1208 
a. In General [§ 660] p 1208 
b. Officers Empowered To Make Grants [§ 661] p 1209 
e. Presumption as to Authority [§ 662] p 1211 
d. Grant Outside of Territorial Jurisdiction of Officer [§ 663] p 1211 
. Land Subject to Grant [§ 664] p 1211 
Area Which Might Be Granted [§ 665] p 1212 
. Estate Which Might Be Granted [§ 666] p 1212 
Persons to Whom Grants Might Be Made [§ 667] p 1212 
. Proceedings To Obtain Grant [§ 668] p 1213 
. Licenses or Provisional Grants and Orders of Survey [§ 669] p 1214 
. Mode of Making, Requisites, and Validity of Grants [§§ 670-694] p 1214 
. In General [§ 670] p 1214 
. Necessity for Written Grant [§ 671] p 1215 
. Intention To Make Grant [§ 672] p 1215 
. Consideration [§ 673] p 1216 
. Form of Grant or Other Instrument [§ 674] p 1216 
Use of Stamped Paper [§, 675] p 1216 
Name of Grantee [§ 676] p 1216 
. Description of Land [§ 677] p 1216 
Combining or Division of Grants [§ 678] p 1217 
. Signature and Execution of Grant [§ 679] p 1217 
. Delivery of Grant [§ 680] p 1217 
Alteration of Grant [§ 681] p 1217 
. Modification of Grant [§ 682] p 1217 
. Approval of Departmental Assembly [§ 683] p 1217 
. Consent of Executive [§ 684] p 1218 
.. Approval of Governor or Intendente [§ 685] p 1218 
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q. Consent of Empresario [§ 686] p 1218 

r. Payment [§ 687] p 1218 

s. Location and Survey [§ 688] p 1218 

t. Extension of Title [§ 689] p 1220 

u. Juridical Possession [§ 690] p 1220 

v. Performance of Conditions [§ 691] p 1221 

w. Construction of Grant [§ 692] p 1222) 

x. Effect and Conclusiveness of Grant [{§ 693] p 1224 

y. Confirmation or Ratification by Former Sovereignty [§ 694] p 1225 
Abandonment, Revocation, or Forfeiture of Grant [§ 695] p 1225 
Title and Rights of Grantees [§ 696] p 1226 


D. Record and Evidence of Grants or Claims [§§ 697-701] p 1227 


ils 
2. 


Record [§ 697] p 1227 
Evidence [§§ 698-701] p 1229 
a. Burden of Proof [§ 698] p 1229 
b. Presumptions [§ 699] p 1229 
c. Competency and Admissibility of Evidence [§ 700] p 1231 
d. Weight and Sufficiency of Evidence [§ 701] p 1231 


E. Confirmation [§§ 702-713] p 1233 


. Necessity [§ 702] p 1233 

. Legislation Recogmzing or Confirming Claims [§ 703] p 1234 
. Proceedings in Land Office [§ 704] p 1235 

. Determination of Claims by Courts [§ 705] p 1236 


Determination of Claims by Commissioners [§ 706] p 1237 


. Court of Private Land Claims [§ 707] p 1240 

. Location and Survey [§ 708] p 1241 

. Patent [§ 709] p 1246 

. Evidence of Title [§ 710] p 1248 

. Recording Title.[§ 711] p 1248 

. Effect of Confirmation; Title and Rights of Confirmee [§ 712] p 1248 
. Statutory Rights of Unsuccessful Claimants [§ 713] p 1252 


VII. DISPOSAL OF CANADIAN CROWN LANDS [§§ 714-739] p 1253 
A. In General [§§ 714-721] p 1253 
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. Power To Grant [§ 714] p 1253 

. Surveys [§ 715] p 1253 

. Presumption of Grant [§ 716] p 1253 

. Contracts for Sale of Government Lands [§ 717] 
. Actions on Contracts To Make Grants [§ 718] p 
. Receipts for Payments [§ .719] p 1253 

. Performance of Conditions [§ 720] p 1253 

. Lien for Indebtedness to Crown [§ 721] p 1253 
reémptions and Homesteads [§§ 722-732] p 1253 

. Land Open to Settlement or Preémption [§ 722] p 1253 


p 1253 
il 


Persons Entitled to Free Grants for Homesteads [§ 723] p 1254 


. Proceedings to’ Obtain Grant [§ 724] p 1254 
. Jurisdiction To Pass upon Claims to Free Grants [§ 725] p 1254 


Effect of Location Ticket [§ 726] p 1254 


. Cancellation of Location Ticket [§ 727] p 1254 

. Occupation, Residence, and Clearance [§ 728] p 1254 
. Rights of Locatee or Preémptor [§ 729] p 1254 

. Restrictions on Alienation [§ 730] p 1255 

. Abandonment of Preémption [§ 731] p 1255 


Remedy of Defeated Preémptor [§ 732] p 1256 


C. Patents and Grants [§§ 733-735] p 1256 


ie 
ae 
3. 


Form and Requisites [§ 733] p 1256 
Construction [§ 734] p 1256 
Effect [§ 735] p 1257 


D. Setting Aside Patents and Grants [§ 736] p 1258 
BE. Rights of Grantees [§§ 737-738] p 1259 


Ie 
2. 


In General [§ 737] p 1259 
Exemptions [§ 738] p 1260 


F, Squatters [§ 739] p 1260 


ee ee 
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Adverse possession of public land see Adverse Posses- 


sion §§ 437-483 passim. 


Appropriation of water on public land see Waters [40 


Cye 701 et seq]. 


Common lands see Common Lands 12 C. J. p 158. 
Compensation for land taken for public use see Emi- 


nent Domain § 122 et seq. 


Condemnation of public lands see Eminent Domain §§ 


108, 109. 


Forest reserves see Woods and Forests [40 Cyc 2797 


et seq]. 
Indian lands see Indians §§ 43-100. 
Judicial notice of: 


Location and area of public land see Evidence § 1886. 
Public surveys see Evidence § 1886. 


Jurisdiction of: 
Federal court: 


PUBLIC LANDS 


CROSS REFERENCES 


{§§ 1-2 


Jurisdiction of:—Continued. 


Federal court:—Continued. 


To review decision of state court affecting public 


lands see Federal Courts § 293 


Law § 222. 
206-255. 


Property of: 


Offense committed on territory ceded to, cr under ex- 
clusive jurisdiction of, United States see Criminal 


Lands under navigable waters see Navigable Waters §§ 


Mines and minerals in public land see Mines and Min- 
erals §§ 114-439. 


State in genetful see States [36 Cyc 869 et seq]. 


728 et seq]. 


United States in general see United States [39 Cyc 


Taxation of public land and right and interest therein 
see Taxation [37 Cyc 866 et seq]. 


Of question relating to public land in general see 


Federal Courts § 4 


[§ 1] The terms 


main,” 


and are not held back or reserved for any special 
governmental or public purpose,* and do not include 


“oublie lands” 
which are regarded as synonymous,” are ha- 
bitually used in the United States to designate such 
lands of the United States or of the states as are | 
subject to Sale or other disposal under general laws,? | 


I, DEFINITIONS* 


or “public do- | 


land law.® 
lands,” 


may vary 
passed for different purposes, and they should be 
given such meaning in each as comports with the 
intention of congress in their use.° 


lands to which rights have attached and become 
vested through full compliance with an applicable 
But the meaning of the words 


“publie 
somewhat in different statutes 


II. GOVERNMENT OWNERSHIP AND CONTROL’ 


[§ 2] A. Title and Possession 
United States and State Lands. 


1. Crown lands see 17C. J. p 387. 
“Entry” defined see infra § 57. 
Float see 26 C. J. p 741. 

“Patent”? defined sce infra §§ 491, 
89 


2. Barker v. Harvey, 181 U. S. 481, 
21 SCt 690, 45 L..ed. 963; Montano v. 
Insular Govt. 12 Philippine 572. 

[a] “Government land” and “pub- 
lic land” are not synonymous terms. 
Montano y. Insular Govt., 12 Philip- 
pine 572. 

{[b] “Public land’ and “public do- 
main” distinguished.—Winters v. U. 
S., 143 Fed. 740, 74 CCA 666. 

3. U. S.—Union Pac. R. Co. v. Har- 
His waked Oy 1S.-o80) sOn set 138, bia, 
ed. 246; Barker v. Harvey, 181 U. S. 
481, 21 SCt 690, 45 L. ed. 963; North- 
ern Pac. R. Co. v. Musser-Sauntry 
Land, ete., Mfg. Co., 168 U. S. 604, 18 
SCt 205, 42 L. ed. 596; Mann v. Ta- 
coma Land Co., 153 U. S. 278, 14 SCt 
820, 38 L. ed. 714; U. S. v. Southern 
Pac. R. Co., 146 U. S. 570, 13 SCt 152, 
386 L. ed. 1091; Bardon v. Northern 
Pac; R. Co., 145*U, S.. 535, 12:SCt 856, 
35 L. ed. 806; U. S. v. McLaughlin, 127 
U. S..428, 8 SCt 1177, 32 L. ed. 213; 
Doolan’ v.. Carr, 125 U. S..618, 8 SCt 
1228, 31 L. ed. 844; Newhall v. Sanger, 
92 .U. S: 761, 23 L. ed. 769; “Leaven- 
worth; 6te. Rk: Coy VacUu S., 92. Ui. 'S: 
733, 23 L. ed. 634; Williams v. Ba- 
ker, 17 Wall. 144, 21 L. ed. 561; U.S. 
v. Wilson, 214 Fed. 630 [aff 227 Fed. 


S2uira4e CCA J86) (aft 2450-0... 24; 
So. SOt, 21, 62° Ly “edie 128) )5 UietS. ov. 
Grand Rapids, ete., R. Co., 154 Fed. 


oie at~t65 Med..29.%, "91 CCAr260 1% 
Stearns v. U. S., 152 Fed. 900, 82 CCA 
495 Un Sev. Chicago; ete., Ro Co. 248 
Fed. 884 [aff 160 Fed. 818, 87 CCA 592 


(att 218) Us S:. 233), 31 SCt 7, 640. ed. 
1015)]; Northern Lumber Co. _v. 
O’Brien, 139 Fed. 614, 71 CCA 598 


[aff 204 U. S. 190, 27 SCt 249, 51 Li. 
ed. 438]; U. S. v. McKinley, 126 Fed. 
242; Northern Pacific R. Co. v. Mce- 
Cormick, 89 Fed. 659; Northern Pac. 
RR. Co. v. Hinchman, 53 Fed. 523;"_D. 
S. v. Garretson, 42 Fed. 22; Missouri, 
ele ie Conve WiaS 4768 CEs Cle 59) fentr 
CASI Wea 0 (SPY OSH (AM ot Nine Lamers Dal Bre Caro Bee be WC 
Ida.—Northern Pac. R. Co. v. Hir- 
zel, 29 Ida. 438, 161 P 854, 
Kan.—Rierson v. ee Louis, ete., R. 
Co.,. 59 Kans.32, bk Po 901. 
Mont. Stepan Vv. Ree Pac. Rh. 
Co., 81 Mont. 361, 263 P 425. 
Nebr.—State v. Kennard, 56 Nebr. 
254, 76 NW 545. 


When the thirteen 


in General—1l. 


N. M.—Jackman y. Atchison, etc., 
R. Co., 24 N. M. 278, 170 P 10386. 
Philippine-—Montano_ vy. Insular 


Govt., 12 Philippine 572. 

Tex.—Day Land, etc., Co. v. State, 
68 Tex. 526, 4 SW 865. 

Utah.——Oregon Short Line R. Co. v. 
Hisher,26 Utah i179 s72ePy 93 boss: 
v. Elliott, 7 Utah 389, 26 P 1117. 

fa] “If it is claimed in any given 
case that they are used in a different 
meaning, it should be apparent ei- 
ther from the context or from the cir- 
cumstances attending the legislation.” 
Union Pac: R.°'Co. v.,Harris; 215 U. S. 
386, 388, 30 SCt 188, 54 L. ed. 246 [aff 
16 .iKan. 255,591 P)-68 1. 

[b] Other definitions.—(1) ‘ ‘Pub- 
lic domain’ is defined by Webster to 
be the territory belonging to a state 
or general government, public lands.” 
State v. Cunningham, 385-Mont. 547, 
550, 90 P 755. (2) ‘ ‘Any of the pub- 
lic domain,’ as used in the act, mean 
the same as ‘unappropriated public 
domain.’” Day land, etce., Co. v 
State, 68 Tex, 526, 547, 4 SW 865. ° 

{[c] Lands reconveyed to United 
States by patentee and accepted by 
United States may again become pub- 
lic lands. Northern Pac. 1 COnV. 
McComas, 250 U. S. 387, 89 SCt 546, 
63 L. ed. 1049 [rev 82 Or. 639, 161 P 
562, 162 P 862]. 

[ad] Term includes public school 
land.—Cotulla vy. Larsen, 60 Tex. 443. 

fe] The phrase “agricultural pub- 
lic lands” (1) as used in the act of 
congress of July 1, 1902, relative to 
the government of the Philippine Is- 
lands, and in Public Land Act No. 926, 
means those public lands acquired 
from Spain which are neither mineral 
nor timber lands. Mapa v. Insular 
Govt., 10 Philippine 175. See Ramos 
v. Director of Lands, 39 Philippine 175 
(as to what is agricultural land). (2) 
In the Philippine legislation, fish 
ponds are included under ‘‘agricultur- 
al lands.” Philippine Act No. 926; 
paptiese v. Insular Govt., 7 Off. Gaz. 

{f] Friar lands in the Philippine 
Islands are private -or patrimonial 
property of the Philippine govern- 
ment. Jacinto v. Director of Lands, 
49 Philippine 853. 

4 Northern Pac. R. Co. v. Musser- 
Sauntry Land, ete., Mfg. Co., 168 U. S. 
604, 18 SCt 205, 42 L. ed. 596; U. S. 
v. Southern Pac. R. Co., 146 U. S. 570, 
13 SCt 152, 36 L. ed. 1091; Newhall v. 


original states established their independence, each 
state became the owner of the vacant and unap- 


Sanger, 92 U. S. 761, 23 L. ed. 

Leavenworth, ete. R. Co. v. U. S. 
92°U. Sr 733, 23. ed.-634; W illiams 
v. Baker, 17 Wall. (U. S.) 144, 21 L. 

ed..5617 U.S... v«.\Grand Rapids, etc., 
R. Co., 154 Fed. 131 [aff 165 Fed. 297, 
91 CCA “265):. Stearns vo Uw Pa 
Fed. 900, 82 CCA 48; Northern Lum- 
ber Co. v. O’Brien, 139 Fed. 614, 71 
CCA 598 [aff 204 U. S. 190, 27 SCt 249, 
51 L. ed. 438]; U.S. v. Garretson, 42 
Fed. 22; Northern Pac. R. Co. v. Hir- 
zel, 29 Ida. 438, 456, 458, 161 P 854 
[cit Cye]; Jackson y. Atchison, etc., 
R. Co., 24 N.°M. 278, 170 P 1036. 

5. Payne v. Central Pac. R. Co., 255 
. 228, 41 SCt 314, 65 L. ed. 598. 

6 Union Pac. R. Co. v. Karges, 169 
Fed. 459; U. S. v. Bisel, 8 Mont. 20, 
19 P 251 [quot U. S. v. Blendaur, 128 
Fed. 910, 68 CCA 6386 (rev 122 Fed. 
703)]; Dugan v. Montoya, 24 N. M. 
102, 173 P 118; Jackman vy. Atchison, 
etc., R. Co., 24 N. M. 278, 170 P 1086. 
See U. S. v. Fickett, 205 Fed. 134, 123 
CCA 366 (where certain lands claimed 
under unpatented mining claims were 
held to be “public lands” within the 
statute involved). 

{a] In the act of congress of July 
4, 1866, concerning certain lands 
granted to the state of Nevada, enact- 
ing that in extending the surveys of 
the “public lands” in that state the 
secretary of the interior might in his 
discretion vary the lines of the sub- 
division from a rectangular form to 
suit the circumstances of the country, 
reserving mineral lands in all cases, 
the word “public” applied to all the 
unsurveyed land, whether the same 
had been previously granted or not, 
and was used to distinguish the un- 
surveyed from the surveyed and se- 
gregated lands where the rights of 
private Ownership had _ attached. 
Heydenfeldt v. Daney Gold, etc., Min. 
Co., 10 Nev. 290. 

{b] Indian lands.—(1) “‘The term 
‘public lands’ . - Seldum is em- 
ployed as including lands selected for 
or allotted to Indians. But the term 
sometimes is used in a sense which in- 
cludes such lands where the United 
States.retains the title.’ Larkin vy. 
Paugh, 276 U. S. 431, 438, 48 SCt 366, 
72 L. ed. 640. (2) Indian jands in gen- 
eral see Indians §§ 43-100. 

7. Disposal of: 

Canadian crown lands see infra §§ 

714-739. 

State lands see infra §§ 581-648. 
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propriated lands, or of land of which the sovereign 
had power to dispose, within its borders,’ and when 
new states were formed out of the territory of such 
original states, and admitted into the Union, such 
new states became entitled to vacant and unappro- 
priated lands within their borders,? and the own- 
ership of the United States of lands within the limits 
of the original states is based upon cessions from 
But when foreign governments ced- 
“ed territory to the United States government,?! 
or new territory was otherwise acquired by the Unit- 
ed States,1? the vacant and unappropriated land 
therein, or lands of which the sovereign had power 
to dispose, passed to the United States and the new 
states which have been formed out of such territory 


the states.1° 


ayceeee States lands see infra §§ 47— 


8. Com. v. New York, 271 U.S. 65, 
46 SCt 357, 70 L. ed. 888; .Seneca Na- 
tion of Indians v. Appleby, 127 App. 
Div. 770, 112 NYS 177 [rev on other 
grounds 196 N. Y. 318, 89 NE. 835]; 
Peo. v. Livingston, 8 Barb. (N. Y.) 
253; Peo. v. Van Rensselaer, 8 Barb. 
189 [rev on other grounds 9.N. Y. 
291]; State v. Pinckney, 22 S. C. 484. 
See Pollard v. Hagan, 3 How. (U. S.) 
212, 11 L. ed. 565 (as to lands in Vir- 
ginia and Georgia); Smith v. Roches- 
ter, 92 N. Y. 463, 44 AmR 393 (the 
state by virtue of its sovereignty pos- 
sesses the original and ultimate prop- 
erty in and to all lands within the ju- 
risdiction of the state). , 

9. See Pollard v. Hagan, 3 How. 
CU. So2l2). tims ed. F565. 

{a] Effect of cessions by Georgia 
and Virginia.—‘‘The United States 
never held any municipal sovereignty, 
jurisdiction, or right of soil in and to 
the territory, of which Alabama, or 
-any of the new states were formed; 
except for temporary purposes, and 
to execute the trusts created by the 
acts of the Virginia and Georgia leg- 
islatures, and the deeds of cession ex- 
ecuted by them to the United States, 
and the trust created by the treaty 
with the French republic, of the 30th 
of April, 1803, with France, ceding 
Louisiana.’” Pollard v. Hagan, 3 How. 
CU. Ss 2h2, (221 eV wed. 565. 

{[b] The acts of congress approved 
April 20, 1818, authorizing the reser- 
vation of ten sections in any one land 
district, in the Alabama and Missis- 
sippi territories, for the purpose of 
laying out and establishing towns 
thereon, did not give any title or in- 
terest in the sections so reserved to 
the state of Alabama, or the towns 
built upon them. Tuscumbia v. Lind- 
say, 46 Ala. 581. 

10. See Pollard v. Hagan, 3 How. 
(WAS) 2202), 11) Ted: 3565. 4 

[a] Boundary of state reservation. 
—Congress had the power to fix the 
western boundary of the tract re- 
served by Virginia in the Northwest 
Territory for her quota of continental 
troops in her cession to the United 
States in case she neglected so to do. 
Bonner v. U. S., 1 Ct. Cl. 125. 

[b] After cession of territory to 

United States a state has no power 
to grant lands therein to a person 
who had no incipient title before the 
cession. Polk v. Wendell, 9 Cranch 
(U. S.) 87, 3 L. ed. 665 [rev 19 F.. Cas. 
No. 11,251, Brunn. Col. Cas. 168, 2 
Overt. (Tenn.) 433]. 
* [e] Reservations of rights of set- 
tlers in cessions by states to United 
States see Langdeau v. Hanes, 21 
Wall. (U. S.) 521, 22 L. ed. 606; Hick- 
ie vy. Starke, 1 Pet. (U. S.)..94, 7 L. ed. 
67: Doe v. Hill, 1 Ill. 304. 

11.0.0, S.—Bond. yi«Baréla,229: WU. 
S. 488, 33 SCt 809, 57 L. ed. 1292 [aff 
16 N. M. 660, 120 P 707]; Irvine v. 
Marshall, 20 How. 558, 561, 15 L. ed. 
994;..U. S. v. Shannon, 151 Fed. 863 
{aff 160 Fed. 870, 88 CCA 52]; Car- 
roll v. Price, 81 Fed. 137; Friedman 
v. Goodwin, 9 F. Cas. No. 5,119,-McAl- 
lister 142; Seabury v. Field, 21 F. 


PUBLIC LANDS 


ereignty.1® 


Cas. No. 12,574, McAllister 1 [rev 
on other grounds 19 How. 323, 15 L. 
ed. 650; 6551. 

hy Sig eae: S. v. Berrigan, 2 Alaska 

Ariz.—Boice v. Campbell, 30 Ariz. 
424, 248 P 34, 

Cal.—F. A. Hihn Co. v. Santa Cruz, 
170 Cal. 436, 150 P 62; Peo. v. Folsom, 
5 Cal. 373; Woodworth v. Fulton, 1 
Cal. 295. 

Fla.—Internal Impr. Fund v. Root, 
63 Fla. 666, 58 S 3871. 

La.—Orleans Parish Public Schools 
Bd. of Directors v. New Orleans Land 
Co., 138 La. 32, 70 S27. 

Mont.—Territory vy. Lee, 
124. 

Nebr.—State vy. Kennard, 56 Nebr. 
254, 57 Nebr. 711, 76 NW 545, 78 NW 
282 [writ of error dism 186 U. S. 304, 
22 SCt 879, 46 L. ed. 1175). 

N. M.—tTerritory v. 
County Delinquent Tax List, 
DEL oo awome silos 

Porto Rico.—Peo. v. Riera, 27 Porto 
Rico 1; Peo. v. San Juan, 19 Porto 
Rico 625. 

Tenn.—Moss v. Gibbs, 10 Heisk. 283. 

[a] Time from which title dates. 
—The United States’ title to the pub- 
lic domain in California relates back 
to the time of the occupation of the 
country by the American army, from 
which period the laws of Mexico rela- 
tive to the disposal of the public lands 
ceased to operate. Woodworth v. Ful- 
ton, 1 Cal, 295. 

[b] In Porto Rico all Spanish 
rights in the public domain of Porto 
Rico passed to the United States un- 
der the treaty of Paris, at least as 
of the date of the completion of Amer- 
ican occupation, and the ceasing, in 
the national sense, of Spanish sover- 
eignty in the island. La Compania De 
los Ferrocarriles v. Rohrer, 4 Porto 
Rico Fed. 145. 

{c] Lands in Hawaii which be- 
longed to the sovereign passed to the 
United States as part of the public 
domain on annexation of the islands. 
Liliuokalani v. U. S., 45 Ct. Cl. 418. 

Effect of cession of land by treaty 
with Indians see Indians §§ 59-63. 

Grants by former sovereignties see 
infra §§ 649-713. 
12..-U. S. v. Ashton, 170 Fed. 509 
[app dism 220 U. S. 604, 31 SCt 718, 
55 L. ed. 605]. 

13. Irvine v. Marshall, 20 How. (U. 
S.) 558, 15 L. ed..994;, Shannon v. U. 
Si) 160: Feds $70, 88,/CCA.52 [aff 151 
Fed. 863]; Widdicombe vy. Rosenmil- 
ler, 118 Fed. 295; Patterson v. Tatum, 
18 F. Cas. No. 10,830, 3 Sawy. 164; 
Hardee v. Horton, 90 Fla. 452, 108 S 
189 [certiorari den 273 U. S. 714 
mem, 47 SCt 107 mem, 71 L. ed. 854 
mem]; Internal Impr. Fund v. Root, 
63 Fla. 666, 58 S 871; Stoner v. Roy- 
er, 200 Mo. 444, 98 SW 601; Brad- 
shaw v. Edelen, 194 Mo. 640, 92 SW 
691. Sée Turner vy. American Baptist 
Missionary Union, 24 F. Cas. No. 14,- 
251, 5 McLean 344 (Michigan did not 
acquire tithe to all public lands within 
its limits). 

[a] Impairment of title by state. 
—The creation of a school district by 
California including public land other 


2 Mont. 


Bernalillo 
12 N. 


Lands in territories. 
lands within the limits of territories remains in the 
United States.16 
has granted to the territories, with certain reserva- 
tions,’* public lands within the territorial limits.t% 

Nature and extent of title and right to possession. 
The United States has a perfect title to the public 
lands.1® While the United States government. has 
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have no title to vacant and unappropriated lands 
within their borders,!® save in so far as such lands 
have been granted to them by the United States,!4 
although certain lands pass from the United States 
to the state on its admission, as an attribute of sov- 


Ordinarily the title to publie 


But in some instances congress 


than school sections or lieu lands 
granted to the state by Act March 38, 
1853 § 6, and Act July 28, 1866 § 6, 
could not impair the title of the Unit- 
ed States to those lands. Donnelly 
ve U. Si,) 2289.18. 243, 389 SCt- 449) 
57 L. ed. 820, AnnCas1913E 710 [reh 
den 228 U. S. 708, 33 SCt 1024, 57 L. 


ed. 1035]. 


[b] Title to lands not existing as 
such at the time of admission, such as 
lands since formed by river silt and 
sand, is not in the United States. 
State v. Capdeville, 146 La. 94, 83 S 
421 [certiorari den 252 U. S. 581 mem, 
40 SCt 346 mem, 64 L. ed. 727 mem]. 

14. Friedman v. Goodwin, 9 F. 
Cas. No. 5,119, McAll. 142. See Ward 
v. Mulford, 32 Cal. 365. 

Particular grants to states see in- 
fra §§ 151-157 passim, 161-310, 311- 
410 passim. 

15. Ord Land Co. v. Alamitos Land 
Co., 199 Cal. 380, 249 P 178; Internal 
eee Fund v. Root, 63 Fla. 666, 58 

371. 

[a] Character of land.—Where 
conflicting patents are issued by the 
United States and a state after the 
admission of the latter, neither con- 
clusively determines the character of 
the land involved; it should be ad- 
judicated by a court of competent ju- 
risdiction. Ord Land Co. v. Alamitos 
Land Co., 199 Cal. 380, 249 P 178. 

Title to land under navigable wa- 
ters see Navigable Waters § 220. 

16. Irvine v. Marshall, 20 How. 
(U.S S.)..558,), 15) Le ed. 994. 

[a] Undisposed of former crown 
lands in Hawaii.—Liliuokalani vy. U. 
S., 45 Ct. Cl. 418; Terr. v. Kapiolani 
Hst., Ltd., 20 Hawaii 548; Terr. v. 
Kapiolani Est., Ltd., 18 Hawaii 640. 
See Joint Resolution for Annexation 
of Hawaii of July 7, 1898. 


Vite See cases infra text and note 
18. See cases infra this note. 
[a] In case of lands in Porto Rico 


(1) acquired by the United States 
from Spain, congress has ceded to the 
Island all of such property except 
such as by reason of its character cor- 
responds to national ownership, and 
that expressly reserved for national 


purposes. Peo. v. San Juan, 19 Porto 
Rico 625. See Organic Act of Porto 
Rico § ‘13; Act July 1,,1902- [32 St. at 
Te isi ea be 83: (2) Of course the 


grant did not operate on lands which 
never passed to the United States be- 
cause there had been a valid disposal 
thereof by the Spanish authorities. 
Peo. v. Riera, 27 Porto Rico 1. (3) 
The authority given the commission- 
er of the interior by Act (1909) p 
202 §§ 1, 2 is sufficient to permit him 
to lease the mangrove or swamp lands 
surrounding the Bay of San Juan for 
the number of years he may deem 
proper. Peo. v. San Juan Registrar, 
22 Porto Rico 746. (4) Lands sub- 
ject to disposal by Porto Rican au- 
thorities see Mercelis v. Grahame, 
5 Porto Rico Fed. 492. (5) Lands not 
subject to disposal see U. S. v. De 
Porrata Doria, 1 Porto Rico Fed. 417. 

19.. Union Mill, ete., Co. v. Ferris, 
24 KF, Cas, No.14,371, 2 Sawy. 176. 
See Peo, v. McPherson, 76 Colo. 395, 
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always maintained its right to exclusive possession,*° 
such right has not always been exercised.” 
holds the public domain as absolute owner and is in 
no sense a trustee thereof except as it is organized 
and possesses all its property, functions, and powers 


for the benefit of the pevple.?? 


[§ 3] 2. Lands in Dominion of Canada.? 
original title to vacant and unappropriated lands in 
the Dominion of Canada is in the crown,?* but a 
large portion of the crown lands has been transferred 


232 P 675 (where the court said that 
public lands of the United States be- 
long to the people of all the states). 
- fa] Legal title to the public lands 
is vested in the United States gov- 


ernment. Dickson v. Marks, 10 La. 
Ann. 518. 
{b] Interest simply proprietary.— 


(1) The interest of the United States 
in lands held by it within state bound- 
aries is simply proprietary, the sov- 
ereignty residing in the state, and its 
rights differ from those of any ordi- 
nary landholder in the state only as 
provided in the constitution of the 


United States and by the terms of the, 


compact between the general and the 
state government at the time of the 
admission of the latter into the Union. 
Woodruff v. North Bloomfield Gravel 
Min. Co., 18 Fed. 753, 9 Sawy. 441; 
State v. Bachelder, 5 Minn. 223, 80 
AmD 410 [rev on other grounds 1 
Wall. 109, 17 l.. ed. 551]. (2) And so 
the United States has no power to au- 
thorize its grantees of public lands 
to invade the private rights of other 
proprietors. Wocdruff v. North 
Bloomfield Gravel Min. Co., supra. 

{c] Everything affixed to the soil 
is included in the title of the United 
States government to public land. 
pis v. Sutton, 126 Miss. 102, 88 S 
59) 

20. U.S. v. Shannon, 151 Fed. 863 
[aff 160 Fed. 870, 88 CCA 52]. 

21. U. S. v. Shannon, supra. 

22. Langdon v. New York, 93 N. Y. 
129 [aff 28 Hun 158]. 

23. Disposal of crown lands in 
Canada see infra §§ 714-739. 


24. See Atty.-Gen. v. Harris, 33 U. 
COM BY Ont. 94s 
[a] “Chain reserve” along bank of 


Niagara River is part of the waste 
lands of the crown held for public 
purposes. Queen Victoria Niagara 
Falls Park v. Howard, 23 Ont. 1 [aff 
23Ont: A. 355]. 

25. See Atty.-Gen. Vv. ead 
[1904] A..C. 799 [aff 34 Can. S. C. 28 
(aff 8 Can. Exch. 337) J. 

[a] Canada Act, 48 & 49 Vict. c 
50, did not effect an immediate trans- 
fer to the province of any swamp 
lands or of the profits arising there- 
from, but the transfer was effective 
only from the date of the order in 
council, made after survey and selec- 
tion as prescribed by the act, direct- 
ing that the selected‘lands be vested 
in the province, and down to that time 
the profits resulting from the trans- 
ferred lands belonged to the dominion, 
Atty.-Gen. v. Atty.-Gen., [1904] A. C. 
799 [aff 34 Can. S. C. 287 (aff 8 Can. 
Exch. 337)]. Alig 

{[b] Deadman’s Island is a mili- 
tary reserve and belongs to the do- 
minion of Canada and not to the prov- 
ince of British Columbia. Atty.-Gen. 
v. Ludgate, 11 B. C. 258 [aff [1906] 
hos On eC lG 

[c] ‘The purchase money of .ord- 
nance land comprised in the second 
schedule of 19 Vict. c 45, but sold 
by the principal officers before that 
act, was thereby transferred to the 
provincial government. Secretary of 
State for War Dept. v. Great Western 
Re Coy ds ‘Grant Ch. (Ont. 50s: 

{d] Grant of land in “railroad 
belt” in British Columbia. — (1) 
Where, under the provincial act of 
1883, land in the railroad belt had 
passed from the province of British 


PUBLIC LANDS 


A state 


[§§ 2-4 


to the dominion government or the various provinces 
for their benefit and use.?® 

[§ 4] B. Authority To Control and Regulate Pub~- 
lic Lands in General. 
the United States has the same right and domin- 


As owner of the publie lands 


ion over them that any other owner would have,?® 


The 


Columbia to the Dominion to be used 
in aid of the construction of a rail- 
road, the province could not, in 1885, 
grant such land to another. Reg. v. 
Farwell, 14° Can. S. C. 392, 3 Can: 
Exch. 271. (2) Under such grant to 
the Dominion the beneficial owner- 
ship of the beds of navigable nontidal 
waters within the “railway belt” 
which were vested in the crown at 
the date of the grant passed to the 
Dominion, the title still being in the 
crown in right of the Dominion. Re 
British Columbia Fisheries, 47 Can. 
S. C. 493, 49 CanLJ 304, 11 DomLR 
255, 23 WestLR 723, 4 WestWkly 525 
[Laff [1914] A. C. 153, 15 DomLR 308, 
13 BastLR 536, 26 WestLR 347, 5 
WestWkly 878]. (3) The grant 
passed the water rights incidental to 
such lands, so that it is not compe- 
tent for the provincial legislature to 
deal with such rights by subsequent 
legislation. Burrard Power Co., Ltd. 
v. Reg., [1911] A. C. 87 [dism app 43 
Can.fSsiC. Paras" (4), But it® did not 
pass precious metals to the Dominion; 
title remained in the crown subject 
to disposal by the province. Atty.- 
Gen. v. Atty.-Gen., 14 App. Cas. 295 
[rev 14 Can. S. Cc 345]. (5) Lands 
which were held under preémption, 
right, or crown grant, at the time the 
statutory conveyance of the railway 
belt by the province of British Colum- 
bia to the Dominion of Canada took 
effect, were exempt from the opera- 
tion of such statutory conveyance, 
and upon such preémption right being 
abandoned or canceled all lands held 
thereunder become the property of the 
crown in the right of the province and 
not in the right of the Dominion. 
Reg. v. Demers, 3 Can.-Exch. 293 [aff 
22 Can. S. C. 482]. (6) Certain lands 
were reserved for public schools. 
Atty.-Gen. v. Esquimalt, etce., R. Co., 
(B. C.) 19 WestLR 693. (7) Evidence 
sufficient to show that the area in 
question was not within exceptions 
set out in §§ 3 and 4 of the grant of 
1883. Esquimalt, ete., R. Co. v. Mc- 
Lellan, 26 B. C. 104, 44 DomLR 697, 
[1918] 8 WestWkly 645. (8) Not- 
withstanding the grant to the Do- 
minion and the grant by the Dominion 
to the railroad company, the right 
of the British Columbia parliament 
to deal with lands so granted by con- 
ferring rights on settlers who had oc- 
cupied the land prior to the grant of 
1883 has been recognized. McGregor 
v. Esquimalt, etc., R. Co., [1907] A. C. 
462, 9 AnnCas 575. (9) This is true 
notwithstanding Dominion Act of 
1905 declaring the railroad involved 
a work for the general advantage of 
Canada. Esquimalt, ete, R. Co. v. 
Wilson, 29 B. C. 333,°372, 59 DomLR 
517, 1593, 9 LL92TIY TP Westwkiv, 1233 
[app dism [1922] 1 A. C. 202, 61 Dom 
LR 1, 11, [1921] 3 WestWkly 817]. 
(10) Such settler may, by a subse- 
quent grant to him, acquire rights 
superior to the grant of the railroad 
company. 
etc., R. Co., supra. (11) Disallow- 
ance by the governor general of Can- 
ada of the British Columbia statute 
extending the time of a settler, prior 
to 1883, for making application for 
grant, did not invalidate a crown 
grant issued thereunder prior to such 
disallowance. Esquimalt, etc., R. Co. 
v. Wilson, 29 B. C. 333, 372, 59 DomLR 
577, 598, [1921] 1 WestWkly 1233 


and may protect the same from depredation.?* 
gress is vested by the constitution with the power to 
control and to make all needful rules and regulations 
with respect to the public domain,?® and the exercise 


McGregor v. Esquimalt,- 


Con- 


[app dism [1922] 1 A. C. 202, 61 Dom 
IOUS Sale oda ba Le (a a bg (3 WestWkly Sie 
(12) Under the provincial Settlers’ 
Act of 1904 the lieutenant governor 
in council in determining whether or 
not a settler on lands in the “railroad 
belt” had complied with the require- 
ments of the statute as to occupa- 
tion or improvement prior to the en- 
actment of the act of 1883 is not 
bound by technical rules of evidence. 
Wilson vy. Esquimalt, ete., R. Co., 
[19225]; SPAS Coy 202" W615. Domai: 
[1921] 2 WestWkly 817 [dism app 29 
Bi) C.4.333,59 _DomLR 4517, Tis2tted 
WestWkly 1233]. (13) Proof held 
sufficient to show compliance with 
statutory requirements as to proof of 
occupancy or of improvement of land 
by settler. Esquimalt, ete., R. Co. v. 
Wilson, 29 B. C. 333, 372, 59 DomLR 
577, 593, [1921] 1 WestWkly 1233 
[app dism [1922] 1 A. C. 202, 61 Dom 
LR 1, 11, [1921] 3 WestWkly 817]. 
(14) The railroad company was en- 
titled to be heard on an application 
for grant made by a person under Set- 
tlers’ Act of 1904, and a grant is- 
sued without the allowance of such 
a hearing was a nullity. Esquimalt, 
ete. Ra. Cos ve Middick, G¥4 iB NC 4423 
(15) In an action by the railroad 
company to declare any provincial 
grant by the province to another null. 
and void, the attorney-general of the 
province is a necessary and proper 
party. Esquimalt, ete., R. Co. v. Wil- 
son, (Can.) 50 DomLR 371 [allowing 
app 27 B. C. 144, 46 DomLR 541 (al- 
lowing app 41 DomLR 737)]. But 
see Esquimalt, etc., R. Co. v. McLel- 
lan, 26 B. C. 104, 44 DomLR 697; 
[1918] 3 WestWkly 645 (where the 
action was characterized as one for 
trespass and it was held that the at- 
torney-general was not a necessary 

party). 

26. Northern Pac. R. Co. v. Lewis, 
162 U. S.° 366, 16 SCt 831, 40) L. ed. 
1002. 

27. English v. U. S., 116 Fed. 625, 
54 CCA 81 [aff 107 Fed. 867]. 

Trespasses on public lands see in- 
fra §§ 5-46. 

28. U. S—Utah Power, etc., Co. 
Vv.’ U..'S., 243° U. Si 389, 37 SCt 387, 
61 L. ed. 791; Wilcox v. Jackson, 13 
Pet. > 498; 10° Lie ed. 264; Nixon Vv. 
UL Ss 289 Fed. 177 [certiorari den 
263 U. S. 703 mem, 44 SCt 33 mem, 68 
L. ed. 515 mem]; Shannon vy. U. 
160 Fed. 870, 88 CCA 52. 

Cal.—Nichdls v. McCullom, 169 Cal. 
611, 147 P 271; Deseret Water, etc., 
Co. v. State, 167 Cal. 147, 138 P 981 
[rev 243 U. S. 415, 37 sct 394, 61 L. 
ed. 821]. 

Ida.—Oregon Short Line R. Co. v. 
Quigley, 10 Ida. 770, 80 P 401. 


Iowa.—David v. Rickabaugh, 32 
Iowa 540. 
ie tee v. Hennen, 4 La. Ann. 

Wis.—Farrington v. Wilson, 29 
Wis. 383. 

[a] Regulation of use.—Congress 


may prescribe rules respecting the 
use of the public lands, and sanc- 
tion some uses and prohibit others, 
and forbid interference with such as 
are sanctioned. McKelvey v. U. S., 
260: U.S. 353,543 SCt 132; 67 Tt ed. 
301 [aff 273 Fed. 410]. 

[b] Relinquishment and reserve 
of control. Congress had no power to 
relinquish any of its jurisdiction over 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of such power cannot be restricted by state legisla- 
tion.*® But the states may also prescribe reasonable 
police regulations applicable to publie land areas,?° 
in so far as such regulations do not. conflict with 
congressional enactment*! or if congress has not 
acted.°? 

Land in territories. As a general rule congress 
exercises its control over public lands of the United 
States in territories directly or through federal of- 
ficials,** although in certain cases congress has 
conferred on the territorial authorities broad pow- 
ers in respect of such lands.?4 

[§ 5] C. Trespasses on Public Lands in General.?® 
One who, without right, enters upon publie lands 
of the United States is a trespasser.2* The United 
States may restrain trespasses on its lands,?7 and 
may also recover the reasonable value of the use of 
publie land unlawfully appropriated by defendant.*8 
In trespass by the United States, a permit to enter 
on the land may be admitted in evidence to show the 
nature and object of the entry,*®® and a receipt of an 
authorized agent of the government in full for rent, 
dated after the trespass declared on, is a full dis- 
charge in the absence of fraud or mistake.4° It 
has been held that the remedy of a state for a tres- 
pass upon its public lands is by information for in- 
trusion,*? but under some statutes such a trespass is 
an indictable offense.*?, In Ontario the rights of the 
the public domain by a compact with 
the state of Montana on admission of 
the state into the Union, nor had the 


state any power to reserve any such 
control. Shannon v. U. S., 160 Fed. 


1002. 
37. 


PUBLIC LANDS 


tate S. 366, 16 SCt 831, 40 L. ed. 


Shannon.v. U. S., 160 Fed. 870, 
88 -CCA 52 [affid51 Fed: 863]; 
v. Jeter, 5 Alaska 315. 
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crown have been enforced by information for intru- 
sion.*3 

_ [§ 6] D. Cutting, Removing, Injuring, or Destroy- 
ing Timber*4—1. Lands of United States—a. In 
General. No one has the right to eut timber on pub- 
lie lands of the United States without its consent,*> 
and the general rule is that one who, without authori- 
ty, cuts or carries away such timber is a willful tres- 
passer,*® and liable as such for his acts.47_ The pre- 
sumption, in the absence of any evidence of right, 
is that the cutting was illegal.*8 

A state cannot grant authority to remove timber 
from lands title to which has not yet vested in it.*® 

Contracts between private individuals. Where a 
claim to land under a Mexican grant was presented 
to the land commission and approved, but such ap- 
proval was reversed by the district court, a contract, 
made pending an appeal from such reversal, between 
the claimant and another, respecting the cutting of 
timber on the land, was not void.®° 

Boxing and chipping. The boxing®! and chip- 
ping®? of trees on public lands may constitute a will- 
ful trespass notwithstanding the trespasser did not 
know that the act was illegal.>% 

[§ 7] b. Statutory Prohibition. The statute makes 
it unlawful to cut,°* or cause or procure to be ecut,°® 
or wantonly destroy or cause to be wantonly de- 
stroyed,°*® any timber growing on lands of the Unit- 
Stave, etc., Co. v. U. S., 177 Fed. 178, 
100 CCA 640. 

[b] Evidence sufficient to show 


that trespass was not willful.—uvU. 
S. v. English, 107 Fed. 867 [aff 116 


U.S. 


870, 88 CCA 52 [aff 151 Fed. 863]. 

{ec] Power of congress over public 
lands is plenary so long as title there- 
to remains in the government and no 
right of property therein has vested 
in another. Northern Pac. R. Co. v. 
Smith, 171 U. S. 260,18 SCt 794, 43 
i. ed. 157; Campbell v. Wade, 132 
U. S. 34, 10 SCt 9, 33 L. ed. 240; Bux- 
cone ve viraver, 130 7Us1S5°232." 9 -SCt 
509, 32 L. ed. 920; Hutchings v. Lowe, 
Loe owiall.© CUL"S) 277, 2k Ts eds 32. 
Frisbie v. Whitney, 9 Wall. (U. S.) 
187, 19 L. ed. 668; Norton v. Evans, 
82 Fed. 804, 27 CCA 168; Oregon Short 
Line R. Co. v. Quigley, 10 Ida. 770, 80 

401. 


P 

295 Utah Power, ete, Co. v. U. S., 
LOMO OOS TOE DOL Os, Ole ki ves 
791; Shannon v. U. S., 160 Fed. 870, 
88 CCA 52. 

[a] Recognition of power of con- 
gress.—By the conditions embodied 
in the enabling act and state con- 
stitution of Utah, the full right of 
congress to control all public lands 
within the state is expressly recog- 
nized. U.S. v. Utah Power, etc., Co., 
209 Fed. 554, 126 CCA 376. 

30; “Nekelvey vo. U;, .S:,. 260 U.S. 
358, 43 SCt 132, 67 L. ed. 301 [aff 273 
Fed. 410): Omaechevarria v. Idaho, 
246 U.S: 343, 38 SCt 323, 62 L. éd. 
aG63 [att 27 ida. (97, loz 2 280);) Utah 
Power, etc., Co. v. U. S., 243 
SSO SOt Osis Ol I, "eds, (91; 
ve Horn, 2 Ida. 782, 152° P 275. 

31. McKelvey v. U. S., 260 U. S. 
358; 43 SCt 132, 67-L, ed. 301 [aff 273 


Fed. 410]; State v. Horn, 27 Ida. 782, 
a LSA Baaar ay (aye 
32. Omaechevarria v. Idaho, 246 


Wie Oko, OS) Ot o20,025 dus CO.05 
fatten? Tdan(9%, V52- P2807). 

33. See Irvine v. Marshall, 20 How. 
CUS.) 558, Lo Ened...994. 

34 See Organic Act of Hawaii § 
73. But see Terr. v. Lee, 2 Mont. 124 
(power cannot be delegated to terri- 
torial assembly). 

35. Cutting or removing timber 
See infra §§ 6-36. 

Settlers rights see infra § 9. 

Trespass in general see Trespass 
[38 Cye 983]. 

36. Northern Pac. R. Co. v. Lewis, 


38. Utah Power, etc., Co. v. U. S., 
230 Fed. 328, 144 CCA 470, 4 ALR 535. 

[a] Necessity for injury to lands. 
—Recovery may be permitted al- 
though the lands have not been in- 
jured and perhaps would not have 
been leased or otherwise used by the 
government during the period of 
wrongful possession. Utah Power, 
ete., Coy, UssS., (230) Mead. 328) 144 
CCA 470, 4 ALR 535. 

39. U.S. Vv. Gear, 25 E. Cas, No; 
15,195, 3 McLean 571. 

40. U. S. v. Gear, supra (holding 
that this is true, although the agent 
may never have accounted for the 
money). 

41. State, v. Arledge,-17_S. C.. L. 
55135 ‘Com. v., Hite, 6 eigh: (33) Va.) 
588, 29 AmD 226. 


42. Broward v. State, 9 Fla. 422. 
43. See cases infra this note. 
[a] Procedure.—(1) The fact that 


the attorney-general for Canada pros- 
ecutes for the crown an information 
of intrusion into land does not show 
that a Dominion title is necessarily 
claimed and is not defeated by a plea 
that the land belongs to a province. 
Ative-Gem va. Hartcis/ 33.0.0 C.) @. B: 
(Ont.) 94. (2) On an information for 
intrusion upon land of the crown, it 
was held that, as there was no proof 
that the crown had been out of pos- 
session for twenty years, under a 
plea of not guilty defendant could 
not give evidence of title under a 
crown lease. Reg. v. Sinnott, 27 U. C. 
QB. COnt.n539. 

44. Licenses and permits see in- 
fcaeseos- 

Wrongful taking of timber from 
public lands by railroad company for 
construction purposes see infra § 446. 

45. Northern Pac. R. Co. v. Lewis, 
162 U. S. 366, 16 SCt 831, 40 L. ed. 
1002. 

46. Northern Pac. R. Co. v. Lewis, 
162 U. S. 366, 16 SCt 831, 40 L. ed. 
1002 [rev 51 Fed. 658, 2 CCA 446]; 
Ww. S..v. Gentry;.119 Fed. 70,55 CCA. 
658; Grubbs v. U. S., 105 Fed. 314, 
44 CCA 513; U.S. v. Baxter; 46 Fed. 
350; U.S. v. Taylor, 35 Fed. 484. 

[a] Evidence sufficient to show 
that trespass was willful.—St. Louis 


Fed. 625, 54 CCA 81]. 

Effect of willfulness on amount of 
damages recoverable see infra § 21. 

47. See infra §§ 12-21. 

48. Northern Pac. R. Co. v. Lewis, 
162- US S866) 168SCt s3i> 140) Ti. ed: 
1002) WO SS vetCook)| 19 wialle ‘CU.4SS) 
591, 22 L. ed. 210. See Anderson v. 
U. S., 152 Fed. 87, 81 CCA 311 (hold- 
ing that, where certain of the defend- 
ants located unsurveyed government 
land by scrip, and immediately pro- 
ceeded to cut timber therefrom and 
from adjoining lands without refer- 
ence to boundary lines, and the tim- 
ber cut from the adjoining lands ex- 
ceeded that cut on the land locat- 
ed, it would be presumed that the 
eutting from such adjoining lands 
was unlawful). 

49. . S. v. Bonners Ferry Lum- 
miCos glot eds USii, 

[a] Unsurveyed school sections.— 
U. S. v. Bonners Ferry Lumber Co., 
184 Fed. 187. 

50. In re Whitmore, 
(Cal.) 103. 

51. Union Naval Stores Co. v. U. 
S., 240 U. S. 284, 36 SCt 308, 60 L. ed. 
644 [aff 202 Fed. 491, 123 CCA 1]; 
Waters-Pierce Oil Co. vy. U. S., 251 
Hed. 56, 168 CCA 306. See U. Si vw 
Taylor,.35 Fed. 484 (where cutting of 
turpentine boxes was regarded as a 
trespass). 

52. Union Naval Stores Co. vy. U. 
S., 240 U. S. 284, 36 SCt 308, 60 L. ed. 
644 [aff 202 Fed. 491, 123 CCA 1]. 

53. Union Naval Stores Co. v. U. 
S., supra; Waters-Pierce Oil Co. v. 
ULS., 251 Med. 56, 163 CCA 306. 

54. USCA tit 16 § 595; USCA tit 
18 § 108. 

[a] Boxing pine trees (1) on the 
public lands for the purpose of the 
manufacture of turpentine is not a 
cutting of the trees, within the pro- 
hibition of the statute. Bryant v. U. 
She 105, Wed.” 941, 45) ©€CA. 145 F fappor 
Leatherbury v. U.S., 32 Fed. 780. (rev 
27 Fed. 606)]. (2) Statutory prohibi- 
tion in respect of entryman see in- 


Myr. Prob. 


fra § 9: 

55... USCA tit) 16 $595) USCA Stit 
18 § 103. 

56. USCA tit 18 § 103. 
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ed States,°7 or to remove or cause to be removed any 
such timber with intent to export or dispose of the 
same;°S but it is provided that this shall not pre- 
vent any miner or agriculturist from clearing land 
or taking timber to support his improvements.°® 

[§ 8] c. Right To Cut Timber on Mineral Lands. 
Bona fide residents®® on the public domain, being re- 
garded with favor, are allowed by the statute to cut 


57. See cases infra this note. 
[a] Statute does not apply to In- 
dian reservations in Wisconsin.—U. 
S. v. Konkapot, 43 Fed. 64. , 
[b] Timber upon mineral lands in 
California (1) is protected and gov- 
erned by the provisions of Act June 
SAPS Om ClO UR TSo Stace, Lue, oO) Lb), 
made specifically applicable to that 
state, and not by the general provi- 
sions of Act June 8, 1878 (20 U.S. St. 
at L. 88 c 150), which can only op- 
erate upon “mineral districts,” if any 
there be, not specifically provided for 
by designating by name the particu- 
lar state or territory in which they 
are situated. U. S. v. Benjamin, 21 
Fed. 285. (2) Cutting timber on min- 
eral lands in general see infra § 8. 
[c] Serub oaks are not “timber” 
within a prohibitory statute. O’Han- 
lon v. Denvir, 81 Cal. 60, 22 P 407, 15 


AmSR 19. 

58.) USCA tit’16 § 5953; USCA tit 
18 § 1038. 

59. USCA tit 18, § 103. 

{a] Taking of timber for use in 


quartz mill adjacent to the land from 
which it was cut was not within the 
proviso, and hence was prohibited by 
the act. Ui. Si vs English, 107 Med: 
867 [aff 116 Fed. 625, 54 CCA 81]. 

Right to cut timber on mineral 
lands in general see infra § 8. 

60. USCA tit 16 §§ 604-611. 

[a] Statute includes aliens as well 
as citizens, provided they are bona fide 
residents. . S. v. Copper Queen 
Cons. Min. Co., 7 Ariz. 80, 60 P 885. 

[b] One who had resided in state 
for ten years, and engaged in busi- 
ness there, was a bona fide resident, 
within the, meaning of the_ statute. 
U. S. v. Copper Queen Cons. Min, Co., 
7 Ariz. 80, 60 P 885. 

6l. USCA tit 16 §§ 603-611. 
U. S. v. Lynde, 47 Fed. 297. 

[a] Lands included.—(1) The au- 
thority to cut timber from the public 
domain under Act June 3, 1878 (20 St. 
at L. 88 c 150), upon “lands being 
mineral, and not subject to entry un- 
der existing laws of the United 
States, except for mineral entry,” 
does not extend to land adjacent to 
Jjands valuable for mineral purposes, 
but only includes lands known to be 
themselves valuable for minerals, 
which are the only lands excluded by 
the federal statutes from any but 
mineral entry. U.S. v. Plowman, 216 
Ur Ss 372, 30. SCt, 299. 64) .L. ed. 1528 
[rev 151 Fed. 1022, 81 CCA. 682]. 
But see Morgan v. U. S., 169 Fed. 242, 
94 CCA 518 (the right to cut timber is 
not restricted to a particular spot or 
minor tract on which mining is being 
actually done, but extends to adja- 
cent lands, they being mineral, al- 
though no mining development work 
has been done thereon; it is not es- 
sential that the tract from which it 
was cut, if not developed as mining 
ground, presents such indications as 
would justify a prudent person ex- 
perienced in such matters in believ- 
ing it could be worked for mineral 
ata: DEOlt)cn Wis. ve mo AaslClCoy, 21 
Fed. 504, 57 CCA 624 (approving in- 
struction authorizing cutting from 
lands reasonably near lands in which 
minerals had beén discovered); U. 
S. v. Richmond Min. Co., 40 Fed. 415 
fwrit of error dism 140 U. S. 703 mem, 
11 SCt 1030 mem, 35 L. ed. 593 mem] 
(nolding that land within organized 
mining district not far from known 
mines was within statute); U. S. v. 


See 


PUBLIC LANDS — 


terior.°* 


Edwards, 38 Fed. 812 (land returned 
on the government survey as minera 
land, of broken and rugged surface, 
with every indication of mineral 
ground, but on which no mines have 
been located, although in the vicinity 
of valuable mines, and which is un- 
fit for cultivation and entry as agri- 
cultural lands, is within the meaning 
of the statute). (2) The statute re- 
fers only to such lands as contain 
mineral in sufficient quantities to 
justify present exploration and de- 
velopment. : v. Copper Queen 
Cons. Min. Co., 7 Ariz. 80, 60 P 885. 
(3) The mere appearance of mineral 
is not sufficient to constitute the land 
mineral, but there must be sufficient 
mineral to induce mining men of ex- 
perience to go on the land and take 
and work it with the expectation of 
finding mineral. Anderson vy. av teas 
152 Fed. 87, 81 CCA 311. (4) A home- 
stead entry of mineral lands makes 
the land so far private property as to 
withdraw it from operation of the act 
of June 8, 1878, authorizing any citi- 
zen to enter on mineral lands open to 
mineral entry to cut timber there- 
from for mining purposes. Bunker 
ae etc., Min., etc., Corv. U.°S., 226 
[aff 178 Fed. 914, 102 CCA 292]. 

[b] States or territories to which 
applicable.—(1) The right extends to 
all lands in the states and territories 
named. U.S. v. Edgar, 140 Fed. 655. 
(2) The act of June 3, 1878, is not ap- 
plicable to state of Oregon. U.S. v. 
English, 107 Fed. 867 [aff 116 Fed. 625, 
54 CCA 81, and foll U. S. v. Benjamin, 
21, Weds. 285: U.S.) vo Smith, daisBed: 
487, 8 Sawy. 100]. (3) The right giv- 
en by the act of June 3, 1878, to citi- 
zens of the states of Colorado and 
Nevada, and the territories excepting 
Washington, to cut timber from pub- 
lic mineral lands for certain domes- 
tic purposes, was not affected by the 
act of the same date (20 U. S. at L. 
89) for the sale of timber lands in 
the states of California, Oregon, Ne- 
vada, and in Washington territory, 
and which prohibited the cutting of 
timber on any public lands in those 
states and territory with intent “to 
export or dispose of the same,” as 
amended by the act of Aug. 4, 1892 
by striking out the names of the 
states and territory therein named, 
and inserting in lieu thereof the 
words “public land states.” U.S. v. 
Price Trading Co., 109 Fed. 239, 48 
COA TSol : 

[c] Evidence as to mineral char- 
acter of land see Anderson vy. U. S., 
152 Fed. 87, 81 CCA $11; Lynch v. U. 
So Los Meds oso. (le COA DO Ue Crear. 
Rossi, 133 Fed. 380, 66,CCA 442: U. 
S. v. Van Winkle, 113 Fed. 903, 51 
@CARboc: 

[ad] Entry of land as agricultural. 
—The action of a preémptor in en- 
tering land at the land office as agri- 
cultural does not preclude an inquiry 
into its character in an action against 
third persons for unlawfully cutting 
timber thereon. U.S. v. Saucier, 5 
N. M..569, 25 P 791: 

62. USCA tit 16 § 604. See U. S. 
v. Lynde, 47 Fed. 297. 

63. USCA tit 16 §§ 604-611. 

U. S. v. Lynde, 47 Fed. 297. 

64. USCA tit 16 §§ 604-611. See 
U. S. v. Deasy, 24 F. (2d) 108 (right 
to cut timber on land on which min- 
eral claim located upheld); U.S. v. 
Lynde, 47 Fed. 297. 


See 


> 


[§§ 7-8 


timber from publie lands in the mineral districts*? 
for building,®? agricultural,®* mining,°* manufac- 
turing,®® or domestic®* purposes, under rules and 
regulations prescribed by the secretary of the in- 
Accordingly, the secretary of the interior 
may prescribe regulations concerning the removal 
of timber,®’ and his interpretation of the intent of 
the statute is entitled to weight;°® but the regula- 


[a] “Roasting” ores.—The _ re- 
moval of timber by a mine owner for 
thé purpose of “roasting” ores at the 
mine——a process whereby the ores are 
not fused, but the volatile substances 
are driven off in vapor, gases, etc., 
and whereby the ores are more read- 
ily smelted thereafter—is a taking 
for a “mining” purpose. U. S. v. 
United Verde Copper Co., 8 Ariz. 186, 
tl eR 954) (att 19690.) o.-20l,u2o Ge 
222. 49 L. ed. 449]. 

65. USCA tit 16 § See U. S. 
v. Lynde, 47 Fed. 297. 

66. USCA tit 16 §§ 604-611. 

U. S. v. Lynde, supra. 

[a] Cutting for firewood.—One 
may lawfully cut timber for firewoud 
from public mineral lands and ship 
the same to any part of the state for 
sale and use there in households, 
hoisting works in mines, smelters, or 
other local purposes, as all of these 
are “domestic” purposes within the 
meaning of the statute. U. S. v. Ed- 
gar, 140 Fed. 655. 

[b] General rule as to construc- 
tion.— “Other domestic purposes” 
was not, as used in Act June 3, 1878 ¢ 
150 employed in the narrow sense of 
household purposes, but broader in 
the sense of other industries in local- 
ity. Morgan v. U. S., 169 Fed. 242, 94 
CCAS 1S: 

67. USCA tit 16 §§ 604-611. 
U. S. v. Lynde, 47 Fed. 297. 

_ 68 U. S. v. United Verde Copper 
Co., 8 Ariz. 186, 71 P 954 [aff 196 U. 
S. 207, 25 SCt 222, 49 L. ed. 449]. 

[a] Such rules and regulations 
are intended merely to furnish de- 
tailed instructions as to the manner 
of taking the timber so as to avoid 
waste and unnecessary destruction. 
oes v. Rossi, 133 Fed. 380, 66 CCA 

[b] Construction of regulations. 
—The regulations prescribed by the 
secretary of the interior, which re- 
quire “every owner or’ manager of a 
sawmill, or other person felling or 
removing timber under the _ provi- 
sions of this act,” to keep a record 
showing by whom such timber was 
cut, from what lands, evidence of 
minera] character, to whom the tim- 
ber was sold, and for what purpose, 
etc., and to take from each purchas- 
er a written certificate under oath, 
that the purchase is made for his own 
use, and for an authorized purpose, 
contemplate the keeping of such rec- 
ords only by persons who, like the 
proprietors of Sawmills, make a busi- 
ness of cutting timber on mineral 
lands and selling it, or who are en- 
gaged to a considerable extent jin 
such business, and they do not apply 
to settlers engaged chiefly in other 
pursuits, who cut small quantities of 
timber from mineral lands which 
they occupy, and who barter the 
same to a trader, with the under- 
standing that it will be resold to 
other farmers or ranchmen in the 
vicinity for domestic uses, so as to 
render such cutting or sale unlaw- 
ful, although the prescribed condi- 
tions are not complied with. U. §S. 
v. Price Trading Co., 109 Fed. 239, 48 
CGAP 33 1. 

69. U. S. v. United Verde Copper 
Co. 8 Ariz V86. 71 954s fatt 196o 
S. 207, 25 SCt 222, 49 L. ed. 449]. 

As to weight attached to interpre- 
tation of statutes by land officers in 
general see infra § 4&6. 


607. 


See 


See 


Raise Sidebe ett) aie. cis te Ml OS eee 21: A ee a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tions must be reasonable,7° and not such as to annul 
or limit the effect) of the statute,71 and he has no 
power to enlarge or restrict the purposes for which 
2 A full and fair com- 
pliance with the statute and the rules prescribed 
thereunder is necessary to justify a taking of tim- 
ber,** but one who fails, through ignorance, to com- 
ply with the rules and regulations, does not thereby 
become liable to the same extent as a willful tres- 
Where timber is cut for an, authorized 
purpose, the fact that it is afterward manufactured 
into lumber and sold as an article of merchandise to 
be used in the state does not render the cutting un- 
lawful.?° In California the right to use the growing 
wood and timber upon the public mineral lands, as 
between the claims of miners on the one hand and 
agriculturists on the other, is governed by the rule 


timber may be cut or used.72 


passer.’# 


of priority of appropriation.7® 


[§ 9] d. Rights of Settlers and Occupants.77 
person who in good faith*® enters and occupies lands 


70. U. S. v. Mullan Fuel Co., 118 
Fed. 663. 

Reasonableness of regulations by 
land department in general see infra 
§ 461 


71. U. S. v. Mullan Fuel Co., 118 


Fed. 6638. 
Vee yO Sa Vale tOSSh pl co ONeGs pias 0s 
66 CCA 442; U.S. v. Murphy, 32 Fed. 


376; U. S. v. United Verde Copper 
Co., 8 Ariz. 186, 71 P 954 [aff 196 U.S. 
207,.25 SCt. 222, 49 Ti, edv449)" U.S: 
v. Copper Queen Cons. Min. Co., 
(Ariz.) 60 P 885. 

73. U. S. v. Edgar, 140 Fed. 655; 
WU, S..v. Basic. Co.,' 121 Fed. 504,757 
CCA 624; U.S. v. Gentry, 119 Fed. 70, 
55 CCA 658; U.S. v. Mullan Fuel Co., 
118 Fed. 663; Stubbs v. U. S., 111 
Fed. 366, 104 Fed. 988, 44 CCA 292; 

S. v. Price Trading Co., 109 Fed. 


U. 
Eon AL Sole Us Sa Ver Collin, 9 Ne’ 


MM. 611,,58 P 398. 

[a] Written agreement as to use. 
—(1) The regulations require one 
who cuts-and removes timber from 
mineral lands of the United States, 
and sells the same, or the lumber 
manufactured therefrom, to take 
from the purchaser a written agree- 
ment that the timber shall not be 
used except for building, agricul- 
tural, mining, or domestic purposes 
within the state or territory. U. S. 
v. Gentry, 119 Fed. 70, 55 CCA 658; 
U. S. v. Reder, 69 Fed! 965. (2) This 
agreement must be taken at the time 
of the sale, and obtaining the con- 
tract three months thereafter is not 
a substantial compliance with the 
rule. U.S. v. Gentry, supra. 

74, Powers v. U. S., 119 Fed. 562, 
56 CCA. 128. 

Willful trespass: 

In general see supra § 6. 
As affecting amount of recovery see 

infra § 21. 


75s ete. vy, (OSS, Loser bed, 380; 
66 CCA 442. 
76. Rogers v. Soggs, 22 Cal. 444 


(where .agriculturist was in posses- 
sion under possessory act of Califor- 


nia). 
77. Effect of entry, purchase, or 
issuance of patent subsequent to 


trespass as defense to action for val- 
ue see supra § 15. i 

Right to cut timber on mineral 
lands see supra § 8. 

78.. Stone v. U.'S., 167-U.,.S. 178, 17 
SCt 778, 42 L. ed. 127 [aff 64 Fed. 667, 
12 CCA 451]; Potter v. U. S., 122 Fed. 
49, 58 CCA 231. 

[a] Necessity for good faith.— 
The vital question as to the right to 
cut timber on a homestead claim is 
as to whether the homestead was tak- 
en and is being held in good faith, 
with intent to acquire title thereto by 
a compliance with the requirements 
of the Homestead Act. Grubbs v. U. 
S., 105 Fed. 314, 44 CCA 513. 

[b] Final certificate of entry of 
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under the land laws?® may, before becoming the 
owner thereof, cut and use the timber thereon so far 
as the same may be necessary to accomplish the pur- 
pose for which the land is occupied,*° as for the pur- 
pose of building a_ house,*! 
fences,** or of clearing the land®‘ and fitting it for 
pasturage and occupation®® or for cultivation,®® and 
he cannot be held liable for trespass, and for the 
value of the timber so cut and used.87 
statute applicable to certain states he may take oth- 
er timber from the public lands, if need be, sufficient 
to maintain the necessary improvements on the lands 
so occupied ;*§ may exchange the timber which he is 
entitled to cut and remove for lumber for use by him . 
upon the land for improvements for domestic pur- 
poses ;*° and where the cutting of timber is to pre- 
pare the land for occupation or cultivation, the oc- 


outbuildings,®? or 


By virtue of 


cupant may, after applying such portion as ean 


A 


the balance. 


public lands, obtained by, and can- 
celed for, fraud, will not estop the 
United States from recovering of the 
grantee, or of the vendee of the gran- 
tee who had notice of the fraud, for 
the conversion of logs or ore wrong- 
fully taken from the land by the 
grantee before the can¢ellation of the 
certificate. Potter v. U. S., 122 Fed. 
49, 58 CCA 281. 

[ec] Intent a question of fact.— 
Whether claimants under the home- 
stead and preémption laws who, after 
occupation for a time, abandon the 
lands, intended in cutting timber to 
defraud the government, is a ques- 
tion for the jury. Stone v. U. S., 167 
U.S. 178, 17 SCt 778, 42 L. ed. 127 [aff 
64 Fed. 667, 12 CCA 451]. 

[d] Entry suspended.—The cut- 
ting of timber on government land by 
a homestead entryman whose entry 
had been suspended, of which he had 
notice, was a willful trespass. Inter- 
national Lumber Co. v. U. S., 231 Fed. 
873, 146 CCA 69 [writ of error dism 
243 U. S. 661 mem, 87 SCt 479 mem, 
61 L. ed. 951 mem]. 

79e) OHiVel Ve Usieen Looe Ua Se 400; 
16 SCt 54, 400Lised. (231 UinSs) v0 el 
lis, 122 Fed. 1016 [foll U. S. v. Ball, 31 
Fed. 667, 12 Sawy. 519]; Potter v. U. 
S., 122 Fed. 49, 58 CCA 231; Grubbs 
V..,U- 84.105, Med, 314. 44 CCA. bis 5 
S. v. Niemeyer, 94 Fed. 147; U.S. v. 
Taylor, 35 Fed. 484; U.S. v. Ball, 31 
Fed. 667, 12 Sawy. 514 [app dism 140 
U. S. 701 mem, 11 SCt 1029 mem, 35 
L. ed. 602 mem]; U. S. v. Lane, 19 
Fed. 910; U.S. v. Williams, 18 Fed. 
475, 9 Sawy. 874; U. S. v. Smith, 11 
Fed. 487, 8 Sawy. 100; The Timber 
Cases, 11 Fed. 81, 3 McCrary 519; U. 
S. v. Nelson, 27 F. Cas. No. 15,864, 5 
Sawy. 68; Orrell v. Bay Mfg. Co., 83 
Miss. 800, 36 S 561, 70 LRA 881; U. 
S. v. Routledge, 8 N. M. 385, 45 P 883. 

[a] Relinquishment of entry.— 
The rule applies where, instead of 
completing his term of residence un- 
der the homestead law, the home- 
steader obtained title to the land by 
locating scrip thereon, relinquishing 
his homestead entry for that purpose. 
U. S. v. Ellis,/122 Fed. 1016. i 

80: U.S. v. Ellis; supra; Potter v. 
U. S., 122 Fed. 49, 58 CCA 231; Grubbs 
U. S., 105 Fed. 314; 44 CCA 513; 

S. v. Ball, 31 Fed. 667, 12 Sawy. 
9 [app dism 140 U. S. 701 mem, 11 
Sct 1029 mem, 35 L. ed. 602 mem]; 
Ue Seyoklane, 19 hed-=—910 74 U.S. vs 
Yoder, 18 Fed. 372, 5 McCrary, 
U. S. v. Smith, 11 Fed. 487, 8 Sawy. 
100; The Timber Cases, 11 Fed. 81, 3 
McCrary 519; U.S. v. Nelson, 27 F. 
Cas. No. 15,864, 5 Sawy. 68; Orrell v. 
Bay Mfg. Co., 83 Miss. 800, 36 S 561, 
70 LRA 881. 

[a] Cutting or removal must be 
for a legitimate purpose, and whether 
it is so or not is a question of fact, 
which depends on all the circum- 


be used for the improvement, sell or dispose of 
But until he has received his pat- 


stances in each particular case, in de- 
termining which the situation and 
financial condition of the homestead- 
er are proper matters to bé taken in- 
to consideration. Grubbs v. U. S., 
105 Fed. 314, 44 CCA 513. 

[b] .Right prior to filing of entry. 
—A settler, claiming in good faith a 
homestead, can, for the purpose of 
improving the land, cut down the nec- 
essary timber before he files his en- 
try in the land office. U.S. v. Yoder, 
18 Fed. 372, 5 McCrary 615. 

81. U. S. v. Blendauer, 122 Fed. 
703 [rev on other grounds 128 Fed. 
910, 63 CCA 636]. 

82. Shiver v. U. S., 159 U. S. 491, 
16m SCEL oA 40Slissedeecs is 


83. Shiver v. U. S., supra. 

84 U..S. v. Murphy, 32 Fed. 376; 
eae! v. Williams, 18 Fed. 475, 9 Sawy. 

85. Conway v. U. S., 95 Fed. 615, 


37 CCA 200 (where the timber was 
cut by one doing such work for the 


Siesta sak under contract with 
im). : 
SC. eT StONe Vem LOC eee meleion 


17 SCt 778, 42 L. ed. 127 [aff 64 Fed. 
66%, 12° CCA 4515; | Shiversyv., Uw ses 
159 U. S. 491, 16 SCt 54, 40 L. ed. 231; 
UW. Ssievey Taylor, 35) Led WAS 4am ON avi 
Murphy, 32 Wed. 376; U. S. v. Frey- 
berg, 32 Fed. 195; 


: x UW. S. wi Tane;- 19) 
Fed. 910; The Timber Cases, 11 Fed. 
81, 3 McCrary 519. 

[a] Use of land for grazing pur- 
poses without plowing it up is not 
cultivation in a legal sense. U. S. v. 
Niemeyer, 94 Fed. 147. 

87. U. S. v. Blendauer, 122 Fed. 
703 [rev on other grounds 128 Fed. 
§T063 ‘CCAS 63 6. 

[a] Rule applied although he had 
not filed his entry and the local land 
office had previously been ordered by 
the land department not to accept, 
any , filing on such land... Uy Si a 
Blendauer, 122 Fed. 703 [rev on other 
grounds 128 Fed. 910, 68 CCA 636]. 

88. U.S. v.. Hamaker, 199 “med. 
644; U. S. v. Smith, 11 Fed. 487, 8 
Sawy. 100. 

89. U.S. v. Hamaker, 199 Fed. 644. 

[a] Liability of person cutting 
for settler.—In an action for timber 
trespass on public lands, it was a 
good defense that defendants, in so 
far as they had cut timber at the in- 
stance of settlers and residents, had 
exchanged therefor its value in lum- 
ber, under Act Congr. March 38, 1891 
§ 8, and the rules of the interior de- 
partment with reference thereto pro- 
vided that the value of the timber in 
the tree did not inure to defendant’s 
benefit in making the exchange. U. 
S. v. Hamaker, 199 Fed. 644. 

90.. Shiver v.- U.- Ss, 159. Si-491, 
16 SCt 54, 40 L. ed. 231; U. S. v. Tay- 
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ent,®! it is unlawful for such an occupant to cut more 
timber than is necessary for the purposes of his occu- , 
or to cut and sell the timber except as here- 
inbefore stated,®* and if he exceeds his rights he is 
liable as to such excess the same as if he had been 


92 


pation, ' 


a trespasser ab initio.°4 
Boxing. 


pentine.®® 


[§ 10] e. Right to Timber Cut or Other Products 
Timber wrongfully cut or removed from 
the public lands remains the property of the United 
States,°® and the person by whom it is cut acquires 
One who purchases timber 
wrongfully cut from the public domain acquires no 


of Trees. 


no property therein.®* 


better title than the vendor.®® 


Personalty or realty and transfer of title. 
ber once severed from land ceases to be a part of the 


lor, 35 Fed. 484; U. S. v. Murphy, 32 
Fed. 376; U. S. v. Williams, 18 Fed. 
A Deo Sawy. 374; Timber Cases, 11 
Fed. $1, 3 McCrary 519. 

91. See U. S! v. Lane, 19 Fed. 910; 
Brown v. Throckmorton, 11 Ill. 529. 

92. Stone v. U. Win BES hy 
SCiL71085)42) aed. 127 [aff 64 Fed. 667, 
12 CCA 451]; U. S. v. Niemeyer, 94 
Fed. 147; U. S. v. Murphy, 32 Fed. 
eo. U;, S. v. Freyberg, 32 Fed. 195; 
Wis. Shue Ball, 31 Fed. 667, 12 Sawy. 
514 [app dism 140 U. S. 701 mem, i1 
SCt 1029 mem, 35 L. ed. 602 mem]; U. 
S. v. Lane, 19 Fed. 919; U.S. v. Wil- 
liams, 18 Fed. 475, 9 Sawy. ea Sad] Blew 
v. Stores, 14 Fed. 824, 4 Woods 641; 
Wee Se Veomimath; so Fed. 487, 8 Sawy. 
100; Timber Cases, 11 Fed. 81, 3 Mc- 
Crary 519; U.S. v. Nelson, 27 B®. Cas. 
No. 15, 864, 5 Sawy. 

93. Shiver v. U. S., 
16 SCt 54, 40 EE: ed. 231; H. D. Wil- 
liams Cooperage Co; ¥,, (he S., 221 Fed. 
Ate Coe So Os Cunningham Ve 
Metropolitan Lumber Co., 110 Fed. 
Seen eo LOCA: s {certiorari den 187 
U.S. 647 mem, 23 SCt 846 mem, 47 L. 
Cdnie4% mem]: UW. Sv. Niemeyer, 94 
Meds lAiis = Oa is. ve -Laylor, so) meds 
434°) U.S. v. Murphy, 32, Fed. 376; 
U. S. v. Williams, 18 Fed. 475, 9 Sawy. 
374: U.S. v. McEntee, 26 F. Cas. No. 
15,6738; Orrell v. Bay Mfg. Co., 83 
Miss. 800, 36 S 561, 70 LRA 881. 

[a] Where homestead entry was 
never perfected, it was held that the 
United States could sue for the value 
of timber cut and removed from pub- 
lic land as to which the entry was 
made. U.S. v. Miller, 28 F. (2d) 846, 
61 ALR 405. 

94,7) (Shiver v. U.S, 159 U. Sa 491, 
16 SCt 54, 40 L. ed. 231; U.S. v. Tay- 
lor, 35 Fed. 484; U.S. v. Williams, 18 
Fed. 475, 9 Sawy. 374. 

[a] Possession by 
claimant, and a receiver’s receipt is- 
sued since bringing the action, do 
not divest the government of posses- 
sion or title so that it cannot bring 
trespass for cutting timber on the 
land. U.S. v. Taylor, 35 Fed. 484. 

95. See statutory provisions. 

[a] Nature of act and liability.— 
(1) The boxing of trees by a settler 
on public land covered by an unper- 
fected homestead entry and the ex- 
tracting of crude turpentine there- 
from constitutes in Jaw a _ willful 
trespass, although the settler may 
have acted in good faith and with- 
out knowledge of the illegality of the 
act; and on relinquishment of the 
entry the United States is entitled to 
recover the value of the products 
manufactured from such crude mate- 
rial from any person into whose pos- 
session the same may have passed. 
Parish v. U. S., 184 Fed. 590, 106 CCA 
570. (2) Boxing and chipping may 
constitute a willful trespass although 
the settler did not know that the 


homestead 


It has been made unlawful by statute for 
one in possession of public lands under an unper- 
fected entry to box trees thereon for pitch and tur- 


8. 
JS) AB teh tea 
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ucts of Trees. 
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realty and does not pass to a person other than the 
one who cut it who subsequently acquires the land 
from the United States.°? 

[§ 11] f. Recovery of Timber Cut or Other Prod- 
Where the United States claims the 


ownership of logs in the possession of another on 


the ground that they were cut from government 
land, its remedy for the recovery of the timber, like 
that. of an individual, is by an action of replevin,* 


and it cannot seize the logs from one haying them in 


of the land. 
Tim- 


act was nye en Naval Stores 
Conan 240 U. 284, 36 SCt 308, 
60 L. ed. Sea4 [aff 303 Fed. 491, 123 
CCA 1]; Waters-Pierce Oil Co. v. 
WU: S., 251° Fed. 56, 163 ‘CCA 306. 

96; Urestay. Cook wel Gg) Wall (Ueis>) 
59D, 22>. eds) 210) Bnelish vo cue. Ss; 
116 Fed. 625, 54 CCA 81 [aff 107 Fed. 


867]; U. S. v. Perkins, 44 Fed. 670; 
Blygve Uses oe a Oas aNOs dh po fare 
Dill. 464. 


[a] Where logs cut from public 
land were mixed with other logs in 
a rbver so that the identical logs 
could not be conveniently separated, 
the United States ‘had a proportionate 
interest in the entire mass of logs. 
Norris v. U. S., 44 Fed. 735. 

[b] Where lands were granted to 
a state in aid of a railroad, but for- 
feited for nonperformance of condi- 
tions, the resumption by act of con- 
gress of title to these unearned lands 
did not, by relation, revest in the 
United States title to timber which 
had been cut and removed therefrom 
by third persons while the title to the 
lands remained in the state. U. S. v. 
Loughrey, 172 U. S. 206, 19 SCt 158, 
43 L. ed. 420 [aff 71 Fed. 921, 18 CCA 
391]; Northern Pac: R. Co. v. Lewis, 
162 U. S. 366, 16 SCt 831,-40 L. ed. 
1002 [rev 51 Fed. 658, 2 CCA 446]; 
Spencer vy. U. S., 10 Ct. Cl. 255. 

[ec] Contract precluding United 
States from claiming ownership see 
Teller iv. Us Ss. 17 Med’ 577, 04 OCA 
349) US Si ve Teller, 106 Fed. 447, 45 
CCA S16? TUS Sve Scott, 38 Fed. 393. 

[d] Agreement not amounting to 
relinquishment of rights of United 
States see U. S. v. Pine River Log- 
ging, etc., Co., 78 Fed. 319, 24 CCA 101. 

97. Caldwell v. U..S:, 250 U. S: 14, 
39 SCt 397, 63 L. ed. 816; Brock v. 
Smith, 14 Ark. 431; Stevens vy. Per- 
ar 12 Kan. 297. 

[a] Right not acquired under 
statute.—Act March 3, 1891 § 8, pro- 
viding that in certain eases it shall 
be a defense that timber was cut or 
removed for use in the state by a 
resident for mining or manufacturing 
purposes under rules of the interior 
department, but that this shall not 
enlarge the rights of a railroad com- 
pany, to cut timber, gives no rights 
to one cutting timber from public 
lands for a railroad for construction 
of its road to remaining slashings 
which he cuts and sells for mining 
and manufacturing purposes. Cald- 
well v. U. S., 250 U. S. 14. 39 SCt 397, 
63 L. ed. 816 [atizos (CteCiessit 

98. U. S. v. Bagnell Timber Co., 
178 Fed. 795, 102 CCA 243; Anderson 
Ve, Ue Sold. 2) Peadss 7,16 CG Assi. 

[a] If settler cuts more timber 
than is authorized (1) with intent to 
defraud the government, a purchaser 
from him acquires no title thereto; 
but if, in improving the land, he cuts 
and disposes of surplus timber with- 


his possession, and, by filing a 
east upon hin the burden of Se tlatz his ownership.” 
The title to the land may be investigated and deter- 
mined in an action of replevin brought by the United 
States to recover timber cut thereon, where the 
ownership of the timber depends on the ownership 


Recovery of sap or its products. 
States may recover sap or its products where trees 


libel against them, 


The United 


out intent to defraud, one who pur- 
chases from him under the belief 
that there is no such intent is pro- 
tected. Stone v. U. S., 167 U. S. 178, 
17 SCt 778, 42 L. ed. 127 [aff 64 Fed. 
667, 12 CCA 451]. (2) Right of set- 
tler to cut timber in general see su- 
pra § 9. (3) Liability of purchaser 
for value of timber see infra § 13. 

[b] Sale to railroad company 
which might lawfully have cut.—(1) 
Where timber has been wrongfully 
cut from public lands of the United 
States, and while in the hands of a 
purchaser has been claimed as the 
property of the United States by its 
agent, the title of the government 
cannot be divested by a subsequent 
sale of the timber by such purchaser 
to a railroad company for use in the 
construction of its road, although the 
company would have had the right to 
cut it for such purpose had it been 
standing. U. S. v. Price, 109 Fed. 
239, 48 CCA 331. (2) Grant to rail- 
roads of right to take timber from 
public lands see infra §§ 439-446. 

99. Ala.—Carpenter v. Lewis, 6 
Ala. 682. 

Ark.—-Brock v. Smith, 14 Ark. 431. 


Il1l—Wincher v. Shrewsbury, 3 Ill. 
283, 35 AmD 108: 
Iowa.—Robertson y. Phillips, 3 


Greene, 220. 

La.—W oodruff v. Roberts, 4 La. 
Ann. 127 [foll Nimmo: v. Allen, 2 La. 
Ann. 451). 

Mo.—Keeton v. 
362, 61 AmD 560. 

Nev.—Peck v. Brown, 5 Nev. 81. 

{a]» Relation back of  title.— 
Where, after certain deficiency lands 
had been earned by a railway com- 
pany, and had been selected and cer- 
tified to the general land office, but 
prior to the issuance of the patent 
timber was wrongfully cut and re- 
moved therefrom by trespassers, the 
title acquired by the patent related 
back to the selection of the lands, so 
as to save to purchasers to whom the 
lands had been granted by the com- 
pany, before the trespasses, a right 
of action for the timber wrongfully 
removed from the land, or its value. 
Musser v.. McRae, 44 Minn. 343, 46 


NW 678. 

1. Handford v. U. S:, 292) Mede $8; 
35 CCA “753 Blyav. UU. Sar3 7 wicase 
No. 1,581, 4 Dill. 464. 

2. Handford v. U. S., 
35 CCA 75. But see Stephenson v. 
Little, 10: Mich. 433 [foll Ballou v. 
O’Brien, 20 Mich. 304] (holding that 
the commissioner of the general land 
office has lawful authority to order a 
seizure and sale by the register. and 
receiver of the land office of timber 
cut by trespassers on the public 
land). 

3. U.S. v. Steenerson, 50 Fed. 54, 
12CCA 552° 


Audsley, 19 Mo. 


92 Fed. 881, 


mmo 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 11-15] - 


have been boxed in violation of an applicable stat- 
~ute,* even from an innocent purchaser.® 

[§ 12] g. Recovery of Value of Timber or Other 
Products of Trees or Damages—(1) Right of Ac- 
tion. The United States may recover the value of 
timber unlawfully cut and removed from its public 
lands,® and damages for the trespass committed by 
such cutting or removal,’ and the question whether 
or not defendant’s operations were profitable to him 
does not affect either the government’s right to re- 
cover® or the amount of recovery.® 

[§ 13] (2) Persons Liable. A settler on, or occu- 
pant of, public lands who exceeds his rights in re- 
spect of cutting and using the timber thereon is 
hable for the value of timber taken, but a settler in 
good faith who cuts timber for permitted purposes 
is not liable for the value of such timber.!® One 
who purchases timber wrongfully cut from the pub- 
lic domain is liable to the United States for such 
timber,'? and cannot defend an action by the United 
States to recover the value on the ground that he 
was acting in good faith. 

[§ 14] (3) Form ef Action. Trespass quare 
clausum fregit!* or an action in the nature of tro- 
ver! is the remedy for the recovery of damages for 
the unlawful eutting or removal of timber, and the 
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United States cannot maintain a suit in equity for an 
accounting of the gains and profits made by defend- 
ant by the cutting and removal of the timber.1® 

[§ 15] (4) Defenses. It is no defense to an ac- 
tion to recover the value of timber cut by a tres- 
passer that he had an intent to purchase the land, 
and that it was the custom in that community to be- 
gin the cutting of timber on government land in- 
tended to be purchased before actually entering or 
doing any act indicative of such intention.1® In an 
action against him a homestead entryman cannot de- 
ny that the land was subject, to homestead entry in 
order to obtain the benefit of a statute permitting the 
taking of timber from mining lands.17 A defendant 
who has in his pleading and evidence relied on the 
claim that the cutting could properly be done on the 
land in question under a statute applicable to mineral 
lands cannot also claim the benefit of a statute ap- 
plicable to timber lands.1® An acquittal on an in- 
dictment for unlawfully and feloniously cutting and 
removing timber from public lands is not a bar to an 
action to recover the value of such timber,?® nor does 
the fact that defendant has compromised a prosecu- 
tion against him for cutting timber?® relieve him of 
civil liability for his acts.24_ But defendant may set 
up a claim under the state where the land has passed 


4 U.S. v. Waters-Pierce Oil Co., 
196 Fed. 767, 116. CCA 391 [mod 180 
Fed. 309]. 

5. U.S. v. Waters-Pierce Oil Co., 
supra. 

6 U. S. v. Montana Lumber Co., 
HIG Ua Sebdis,1 208 Ct S67, 49> le "ed: 
604; Camfield v. U. S., 167 U. S. 518, 
17 SCt 864, 42 L. ed. 260; Bolles 
Wooden-Ware Co. v. U. S., 106 U. S. 
AS else t) 698, a0 dus ed..2305).° Uns. 
v. Birdseye, 137 Fed. 516, 70 CCA 100; 
English v. U. S., 116 Fed. 625, 54 CCA 
81 [aff 107 Fed. 867]; U.S. v. Eureka, 
etc., R. Co., 40 Fed. 419 [app dism 149 
U. S. 773 mem, 13 SCt 1046 mem, 37 
teed.) 957 mem; WU. S- v. Scott, 39 
Fed. 900; U.S. v. Taylor, 35 Fed. 484; 
Bly v. U. S., 3 F. Cas. No. 1,581, 4 Dill. 
464; U. S. v. Nelson, 27 F. Cas. No. 
15,864, 5 Sawy. 68. 

{a] Location of mining claims.— 
The right of the United States to 
maintain an action to recover the 
value of timber cut from unsurveyed 
mineral lands to which its title has 
not been divested is not affected by 
the locating of mining claims there- 
on. Powers v. U. S., 119 Fed. 562, 56 
CCA 128, 

{b] Timber on school sections.— 
The United States may recover the 
value of timber removed from unsur- 
veyed school sections before title has 
passed to the state. U. S. v. Bon- 
ners Ferry Lumber Co., 184 Fed. 187. 

{c] Land in railroad grant.—(1) 
Until identification by government 
survey of the even- and odd-numbered 
sections of the land within the lim- 
its of a railroad grant of odd-num- 
bered sections, the United States had 
such a property in the timber grow- 
ing thereon as enabled it to recover 
the value of the timber cut and re- 
moved by the railroad company or its 
grantees. U.S. v. Montana Lumber, 
ete.; Co!, 196 U.S. 573, 25°SCt 367, .49 
L. ed.'604; U.S. v. Birdseye, 137 Fed. 
DL Ose Ol CCA LOO.  CONtEAHULIEES iivs 
Losekamp, 127 Fed. 959, 62 CCA 591; 
U. S. v. Mullan Fuel Co., 118 Fed. 
663. (2) Where lands granted to a 
state to aid in railroad construction 
have become forfeitable to the Unit- 
ed States for nonperformance of con- 
ditions subsequent, the unauthorized 
cutting of timber therefrom gives the 
government no right of action, un- 
less, before the cutting it has actual- 
ly declared a forfeiture, and rein- 
vested itself with the title; other- 
wise, the cause of action is in the 
state, and remains therein, notwith- 
standing a subsequent declaration of 


forfeiture by congress. Ue, Save 
Loughrey, 71 Fed. 921, 18 CCA 391 
[aff 172 U. S. 206, 19 SCt 153, 43 L. ed. 
420]. (8) Railroad grants generally 
see infra §§ 311-446. 

[d] Land relinguished by rail- 
road.—The United States was en- 
titled to maintain an action for the 
value of timber unlawfully removed 
from land within the grant to the 
Northern Pacific Railroad Company, 
but afterward relinquished under Act 
July 1, 1898 c 546, where such timber 
was cut and removed after accept- 
ance by the railroad company of the 
act, although formal relinquishment 
by it came after such cutting and re- 
moval. U.S. v. Inman-Poulsen Lum- 
ber Co., 233 Fed. 941, 147 CCA 615 
{rev 211 Fed. 679]. 

fe] For boxing of trees and the 
extraction of turpentine therefrom, 
the United States may recover. Wa- 
ters-Pierce Oil Co. v. U. S., 251 Fed. 
56, 163 CCA 306. 

{f] Repeal of regulation.—A right 
of action by the United States for 
cutting timber less than eight inches 
in diameter, on public mineral lands, 
in violation of the regulation of the 
secretary of the interior, does not fail 
by the subsequent repeal of the regu- 
lation. U.S. v. Williams, 8 Mont. 85, 


19 P 288. 

“eo LU. Si vs (Bitter? Root (Dev. Co, 
133 Fed. 274, 66 CCA 652 [aff 200 U. 
S. 451, 26-SCt 318, 50) b. edy-5501'5 Us 
S. v. Taylor, 35 Fed. 484; U. S. v. 
Smith, 11 Fed. 487, 8 Sawy. 100; 
Nickelson v. Cameron Lumber Co., 39 
Wash. 569, 81 P 1059. 

8. U. S. v. Humphries, 149 U. S. 
Ap LIS Ct SOOM Laved.wis4. 

9. See infra § 21. 

10. See supra § 9. 

11. Bunker Hill, etc, Min., etc., 
Co. v. U: Si, 2260. S. 548, 33 SCt 138, 
57 L. ed. 345 [aff 178 Fed. 914, 102 
OCANZ9 21s Stone! ve WeiSh- 167, US: 
178, 17 SCt 778, 42 L. ed. 127 [aff 64 
Fed. 667, 12 CCA 451]; Bolles Wood- 
en-Ware Co. v. U. S., 106 U. S. 482, 1 
SCt 398, 27 L. ed. 230; U.S. v. Norris, 
41 Fred. 424; U.S. v. Heilner, 26 Fed. 
80; U.S. v. Kelly, 3 Wash. T. 421, 17 
P 878. 

[a] Purchaser with notice that 
seller was trespasser.—Bunker Hill, 
ete., Min., etc., Co. v. U. S., 226 U. S. 
548, 33 SCt 138, 57 L. ed. 345 [aff 178 
Fed. 914, 102 CCA 292]. 

12. See infra § 15. 

13. Cotton v. U. S., 11 How. (U. S.) 
229, 13 L. ed. 675 (holding that the 
United States is not confined to the 


remedy by indictment); Handford v. 
U. S., 92 Fed. 881, 35 CCA 75. 

14. (U.S. v.. Bitter” Root) eve Co, 
133 Fed. 274, 66 CCA 652 [aff 200 U. 
S. 451, 26 SCt 318, 50 L. ed. 550]; Bly 
Ve... Sp ok. Cas: Now 15580) v4 spill: 


464, 

[a] Interest and right to posses- 
sion.—(1) An action by the United 
States in trover cannot be sustained 
in the absence of proof of a general 
or special property in the timber and 
a right to possession at the com- 
mencement of the action. U. S. v. In- 
man-Poulsen Lumber Co., 211 Fed. 
679 [rev on other grounds 233 Fed. 
941, 147 CCA 615]. (2) Where a pre- 
emptor has equitable title and there 
remains in the United States only a 
naked legal title, the view has been 
taken that it cannot maintain trover 
for timber cut, where the statute re- 
quires every action to be prosecuted 
in the name of the real party in in- 
terest. U.S. v. Saucier, 5 N. M. 569, 
25 P 791. (3) In such case the fact 
that a contest for the land was heard 
in the land office in the year preced- 
ing the cutting of the timber did not 
enable the United States to maintain 
the action, in the absence of any 
showing as to how or when the con- 
test was instituted, as, under Prac- 
tice Rules, rule 5 in contest cases in 
the local land offices, a contest might 
be instituted after the final certificate 
issued, aS well as before. U.S. v. 
Saucier, supra. 

15. U. S. v. Bitter Root Dey. Co., 
133 Fed. 274, 66 CCA 652 [aff 200 U. 
S. 451, 26 SCt 318, 50 L. ed. 550]; VU. 
S. v. Van Winkle, 113 Fed. 9038, 51 
CCA 533; U.S. v. Northern Pac. R. 
Co., 6 Mont. 351, 12 P 769. 


16. Teller v. U. S., 117 Hed. 577, 54 
CCA 349. 
17. Bunker Hill, etc, Min., etc., 


CogvanU. Si, 2260 Wey Se WAS rooms CU late 
57 L. ed. 345 [aff 178 Fed. 914, 102 
CCA 292]. 

18. Hammond v. U. S., 246 Hed. 
40, 158 CCA 266 [rev on other grounds 
226 Fed. 849]. ; 

19. Stone v. U. S., 64 Fed. 667, 12 
CGA .451. fatt 167 0S. ie heer 
778, 42 L. ed. 127, and dist Coffey v. 
Ui Sek US. 1436 moeS@ tito 7 coma 
ed. 684]. 

20. Compromise of prosecution in 
general see infra § 29. 

21. U.S. v. Scott, 39 Fed. 900. 

[a] Payment under statute an- 
thorizing compromise does not re- 
lieve from civil liability.—U. S. v. 
Scott, 39 Fed. 900. 
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from the United States to the state.2? 

A purchaser of timber wrongfully cut from the 
publie domain cannot defend an action by the United 
States to recover the value of the timber on the 
ground that he was acting in good faith;?? nor can a 
purchaser of turpentine rights from a homestead en- 
tryman holding only a final certificate or receipt, 
which is afterward canceled, defend against an ac- 
tion by the government for conversion of turpentine 
therefrom on the ground that he was a bona fide pur- 
chaser.” 

Effect of entry, purchase, or issue of patent sub- 
sequent to trespass. An innocent trespasser on pub- 
he lands is relieved of liability for timber cut there- 
on where he afterward enters the land from the 
government and pays the price for the land and the 
costs up to the time of entry.?° Where a homestead- 
er sold timber cut from the land which he had en- 
tered as a homestead, but for which he had not yet 
paid or procured the patent, and after the com- 
mencement of an action by the government for the 
recovery of the value of the timber, he commuted his 
entry and paid for the land, receiving the receipt 
therefor from the land office, the consummation of 
the purchase relates back to the original entry so as 
to deprive the United States of the right to recover 
for timber previously eut from the land.?® But it is 
not necessarily a defense that at the time of the tres- 
pass the land was occupied by another who later 

, filed a homestead entry thereon.?* Where one made 
the application and paid the fee required by the 
homestead laws to enter publie land, in bad faith, 


for the purpose only of appropriating the timber ~ 


on the land, and never complied with his obligations 

a homesteader, but was afterward allowed to be- 
come a beneficiary under the act of congress pro- 
viding that those entering lands under the hoime- 
stead laws might become entitled thereto by paying 
the government price, and,a patent was issued to 
him, the title acquired under the patent did not re- 
late back to the application so as to affect the la- 
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 [§§ 15-18 


bility of a purchaser of timber cut before the patent 
issued.28 Where a homesteader, who has never had 
possession of the land ineluded in his homestead 
claim, and whose entry has been canceled, buys the 
land from the government, such purchase does pre- 
vent a recovery in respect of timber which he had 
cut from the land before his purchase, and after 
he had learned that his homestead entry was in- 
valid.?° 

[§ 16] (5) Pleading. In accordance with the 
general rule,?° the complaint should set up the ma- 
terial facts which constitute the ground of plain- 
tiff’s action. _ One who relies upon a statutory li- 
cense as a defense to an action for the unlawful 
cutting of timber should set out the facts neces- 
sary to constitute the license.? A defense which 
goes to the mitigation of damages should be pleaded 
as a distinct defense.??, 

[§ 17] (6) Burden of Proof and Presumptions. 
In an action for cutting timber upon public lands, 
the burden is upon the government to show that the 
timber was taken from public lands;*4 but a prima 
facie case is made out by proof of the government 
ownership of the lands, the cutting and asportation 
of the timber, its value, and subsequent possession 
by defendant,*® and if defendant relies upon statu- 
tory authority to take the timber, the burden is 
upon him to bring himself within the statute,?® and 
show that the timber was taken for an authorized 
purpose,** and that he complied with the rules and 
regulations established by the secretary of the in- 
terior.28 So also where defendant claims that he 
purchased the timber from settlers under the pre- 
emption and homestead laws, the burden is on him to 
show the good faith of such settlers, and their 
right to cut and sell such timber;*® and where de- 
fendant claims that the trespass was not wilful or 
intentional the burden of proving this rests upon 
him.*® General rules as to presumptions in civil ac- 
tions*? apply.*? 

[§ 18] (7) Admissibility and Sufficiency of Evi- 


U. S. v. Thibodeaux, 232 Fed. 
As 46 CCA 283. 

23-5 (U.S Ve Bagnell Timber Co., 
178-Fed. 795, 102 CCA 243; Anderson 
i ulees hy 152 Fed. ws foia G CCA 311. 

BAU Sy we Union Naval Stores 
©o7206- Meda .57, 124 CCA 191° US: 
Vv. Kennedy, 206 Fed. 47, 124 CCA 181, 
LRA1918E 999. 

[a] Sap and its products.—The 
United States may recover from an 
innocent purchaser the yalue of sap 
or its products where sap is extracted 
from trees boxed by an entryman in 
violation of the act of June 4, 1906. 


U. S. v. Waters-Pierce Oil Co., 196 
Fed. 767, 116 CCA 3891 [mod 180 Fed. 
309]. 


25. U.S. v. Mills, 9 Fed. 684. 

26. 7 ise V< Freyberg, 32 Fed. 195. 

[a] Effect of certificate of compli- 
ance with law.—Where a settler on 
the public lands under the Home- 
stead Act, pending his residence 
thereon, and prior to the issue of a 
final certificate, cuts and removes 
timber therefrom for export and sale 
merely, and afterward obtains a cer- 
tificate from the register and receiy- 
er of his compliance with the law, as 
such settler, the United States cannot 
thereafter maintain an action against 
him for damages for cutting such 
timber, or against any one to whom 
he may have disposed of the same, 
for the conversion thereof, U. S. v. 
Ball, 31 Fed. 667, 12 Sawy. 514 [app 
dism 140 U. S. 701 mem, 11 SCt 1029 
mem, 35 L. ed. 602 mem]. 

27. U.S. v. Bagnell Timber Co., 
178 Fed. 795, 102 CCA 243. 


[a] Rule applied where, at the 
time of the trespass, the land was 
covered by a homestead entry which 
had in fact been abandoned and sis a 
afterward relinquished. ORs: 


Bagnell Timber Co., 178 Fed. 795, 103 
CCA'243. 
28. U.S. v. Norris, 41 Fed. 424. 


29. U.S. v. Perkins, 44 Fed. 670. 

30. See Pleading ‘§§ 144-170. 

31. See infra this note. 

[a] Complaint held sufficient.—U. 
S. v. Williams, 6 Mont. 379, 12 P 851. 


32. U. S. v. Mullan Fuel Co., 118 
Fed. 663. 
33. U. S. vi. Ordway,4.30 Beds 30 


(holding, however, that as no motion 
was made to strike out the answer on 


this ground the objection was 
waived). 
[a] As to willful trespass.— 


Where the damages claimed in. the 
complaint are based upon the value 
of the timber when manufactured in- 
to lumber on the theory that the 
trespass was willful, an allegation 
that defendants cut and removed the 
timber under the belief that the land 
belonged to a railroad company from 
which they had a license is a defense 
in mitigation of damages. U. S. v. 
Ordway, 30 Fed. 30. 

34. U.S. v. Denver, etc., R. Co., 31 
Fed. 886. 

fa] Timber from public lands 
mixed with other timber.—Where the 
evidence shows that defendant pur- 
chased from the trespasser and con- 
verted to his own use a large num- 
ber of logs, among which were some 
of those cut from the public land, the 


burden is on defendant to show that 
all the logs so bought by ‘him were 
ae so cut. Norris v. U. S., 44 Fed. 

Burden of proof in general see Evi- 
dence §§ 13-24. 

35. See infra § 18. 

36. U.S: v. Eccles, 111 Fed. 490; 
U. S. v. Price Trading Co., 109 Fed. 
239, 48 CCA 331;.U.S. v. Denver, etc., 
R. Co., 31 Fed. 886; U. S. v. Gumm, 9 
INEST NGL eo Stee sos. 

37. U.S. v. Denver, ete., R. Co., 191 
U.S. 84, :24 SCt 33, 48 L. ed. 106 [rev 
9 N..M. 382, 55 P 241, 11 N. M. 145,66 
P 550}. 

38. Uy Si ove Basle Cory 424. med: 
504, 57 CCA 624; Stubbs v. U. S., 111 
Fed. 366, 104 Fed. 988, 44 CCA 292; 
U. S..v. Price Trading’ Co., 109 Fed. 
239, 48-CCA 331. 

39. Stone v. U. S., 64 Fed. 667, 12 
CCA 1451, [aff 167 iy Se alee a lve Sct 
778, 42 L. ed. 127] (holding that it 
was improper to withdraw from the 
jury evidence that defendant’s ven- 
dors abandoned the land after cutting 
the timber). 

40. U.S. v. Baxter, 46 Fed. 350. 

[a] Although complaint shows 
tndt trespass was willful, the United 
States need not prove willfulness in 
order to recover an increased amount 
Henne U. S. v. Baxter, 46 Fea. 


41. See Evidence §§ 25-88. 

42. See cases infra this note. 

[a] Illustrations.—(1) Where the 
receiver of the United States land of- 
fice testifies that a preémptor has 
paid for the land as required by law, 


For later cases, aeVelouments and changes in the law see cumulative Annotations, same title, page and note number. 


mea 


; 


s 18-21] _ 


Bence” The general rules as to the admissibility of 


evidence in civil actions‘ apply.** 


to the sufficiency of evidence in civil actions*® ap- 
A prima facie case is made out by proof of 
the government ownership of the lands, the cutting 
and asportation of the timber, its value, and subse- 


ply.*° 


quent possession by defendant.*7 
Seo CS) i Erial: 


civil actions®® apply.°1 


[§ 20] (9) Verdict and Judgment. 
which does not show that any of the timber in ques- 
tion was cut from government land does not war- 
rant any judgment against defendant.°? 


the presumption is that final proof 
has been made by the preémptor, and 
that the final certificate has been is- 
sued to him, vesting him with the 
equitable title to the land, and leav- 
ing only the naked legal title in the 
United States. U.S. v. Saucier, 5 N. 
M. 569, 25 P 791. (2) When the tres- 
pass was shown, the presumption 
was that it was intentional and will- 
ful. U.S. v. Baxter, 46 Fed. 350. 

43. See Evidence §§ 89-1729. 

44. See cases infra this note. 

[a] Evidence held admissible. 
(1) Where it was claimed that de- 
fendants had unlawfully cut timber 
sued for from the public domain and 
sold the same and defendants justi- 
fied under the statute, evidence that 
about the time they made the con- 
tract of sale they located a number 
of placer mining claims, etc., at an- 
other point, and then, without doing 
any work on such claims except the 


necessary assessment work, pro- 
ceeded to-cut timber from such 
claims and from adjoining lands 


without reference to the boundaries 
thereof, was admissible on the issue 
of their good faith. Anderson v. U. 
Sap Loswmeds Si. Sl CCA 381i: (2) 
Where defendant relies on a title 
from the state, parol evidence as to 
the character of the land has been 
held admissible as tending to show 
that the land had passed from the 
United States to the state. U.S. v. 
Thibodeaux, 232 Fed. 91, 146°-CCA 283. 
(3) It is competent for defendant, in 
support of a plea of good faith and 
to prevent exemplary damages, to 
show that he acted under the advice 
of counsel. U.S. v. Mullan Fuel Co., 
118 Fed. 663. 

[b] Evidence held inadmissible.— 
Where defendants claimed the right 
to cut under the mineral land acts, evi- 
dence as to the steps a witness for 
defendant had taken to procure certain 
mineral land entirely outside the area 
of the lands on which the timber was 
cut and by what method he intended 
to work such land was immaterial. 
Anderson v. U.S., (152 Fed. 87, 81 CCA 


BU 
See Evidence §§ 1730-1806. 

46. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To justify a finding that the entryman 
cut and sold the timber without know- 
ing that he was violating the law, in 
an action for value of timber cut from 
an unperfected homestead. H. D. Wil- 
liams Cooperage Co. v. U. S., 221 Fed. 
934, 137 CCAT9I0 (2); Lo ‘authorize 
submission to jury of question as to 
good faith of defendant, as bearing 
on measure of damages. U.S. v. Tell- 
er, 106 Fed. 447, 45 CCA 416. (3) To 
sustain a verdict finding that the tak- 
ing of the timber was not an inad- 
vertence, but was the willful act of 
defendant’s servants, as bearing on 
the measure of damages. St. Louis 
Stave, Cic Con vil Or S.C ened. dis, 
100 CCA 640. 

47. U.S. v. Denver, etc., R. Co., 191 
U. S. 84, 24 SCt 33, 48 L. ed. 106 Trev 
9 N. M. 382, 55 P 241, 11 N. M. 145, 66 
P 650]; U. ‘S: Vv. Williams, 8 Mont. 85, 


The general rules as to in- 
structions to the jury in civil actions*® apply.*® 
General rules as to what are questions of law and 
fact and as to the province of court and jury in 
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General rules as 


[§ 21] (10) Amount of Recovery.®? 
trespass was not intentional or willful, the measure 
of damages is the value of the timber after it was 
cut at the place where it was cut;*4 or, as some- 
times stated, the value of the timber taken and as 
first taken,°® but when the trespass was willful the 


[50 C.J.] 895 


When the 


government may, it seems, recover the value of the 


state ;°§ 
A verdict 


19 P 288. 

48. See Trial [38 Cyc 1594-1818]. 

49. See cases infra this note. 

{a] Instructions held proper or im- 
properly refused.—(1) Where defend- 
ant introduced evidence to prove a 
license from the secretary of the in- 
terior, it was error to refuse an in- 
struction requested by plaintiff, em- 
bodying the rules prescribed by the 
secretary of the ler els where such 
a license is issued. U.S. v. Gumm, 9 
N.. M. 7641, 58 P 398. 3) Where the 
only evidence as to the quantity of 
timber taken was the testimony of 
scalers, who made their estimates 
from measurements of stumps and 
tops remaining upon the land several 
years after the trespass was commit- 
ted, an instruction that if the jury 
found that the timber was taken by 
defendants, but were in doubt as to 
the quantity so taken, they might in- 
dulge every fair and reasonable infer- 
ence justified by the evidence in favor 
of the United States and against de- 
fendants, was proper and applicable 
to the case, although there was sub- 
stantially no conflict in the estimates 
of the witnesses. Sauntry v. U. S., 117 
Fed. 132, 55 CCA 148. (3) Since home- 
stead entryman, who acted in good 
faith in cutting and selling timber, 
was not a willful trespasser, the re- 
fusal of instructions, on the theory 
that he was, was error. H. D. Wil- 
liams Cooperage Co. v. U. S., 221 Fed. 
234, 1387 CCA 90; 

[b] Instructions held improper.— 
(1) Where defendant had a sawmill 
near the land, and cut and sawed lum- 
ber, which he sold for profit, it was 
error for the court, in its charge, to 
refer, as a ground of justification, to 
the fact that the government had 
always tacitly permitted pioneer set- 
tlers to cut timber from the pubes 
domain for domestic use. U. S. 
Mock, 149 U. S. 273, 138 SCt 848, 37 
L. ed. 732. (2) Since homestead entry- 
man, who acted in good faith in cut- 
ting and selling timber, was not a 
willful trespasser, the giving of in- 
structions, on the theory that he was, 
was error. H. D. Williams Cooperage 
Co, v. 'U. S.,.221 Fed. 234, 137 CCA 90. 

50. See Trial [38 Cyc 1511-1530]. 

51. See cases infra this note. 

[a] Questions for, and province of, 
jury.—(1) Whether facts and circum- 
stances testified to, tending to show 
that defendant cut timber from public 
land, were true, was a question for the 
jury Hammond v. U. S., 246 Fed. 40, 
158 POCA 266 [rev on other grounds 226 
Fed. 849]. (2) Where the jury found 
from the evidence that defendants had 
taken logs from public land, but the 
number taken was uncertain, they 
were entitled to indulge every reason- 
able inference supported by the evi- 
dence in determining the number. U. 
S. v. McCaskill, 200 Fed. 332. (3) 
Question as to good faith as affecting 
the measure of recovery is ordinarily 
for the jury. Gentry v. U.S., 101 Fed. 
5k, 41 CCA. 185; 

52. Norris v. U. S., 44 Fed. 739. 

Conformity of judgment to verdict 
in general see Judgments §§ 106-110. 

53. Measure of damages in general 


timber at the place to which it has been brought,°* 
without deduction for the enhanced value arising 
from the labor of defendant,®* or, as sometimes stat- 
ed, for the value of the timber in the manufactured 
but where action is not commenced within 
a reasonable time, plaintiff is not entitled to recover 
the highest market value of the manufactured lum- 
ber at any time before trial,°® but is confined to the 
value of the manufactured lumber at the time of con- 


see amas ts §§ 68-299, 

54. U.S. v. St. Anthony R. Co., 192 
U.S. 524, 24 SCt 333, 48 L. ed. 548 ‘Trev 
114 Fed. 722, 52 CCA 354, and, dist 
Pine River Logging, etc., Co. v. U. S., 
186. U..S.) 279,522 SCt' 920, 46 ie ed. 
1164; Bolles Wooden-Ware Co. v. U. 
S., 106 'U. S. 432, 1 SCt 398, 27 L. ed. 
230]; Hammond vy. U. S., 246 Fed. 40, 
158 CCA 266 [rev 226 Fed. 849]; H. D. 
Williams Cooperage Co. v. U. S., 221 
Med. 284, 13:7 CCA, 90EN UleSiaveas Vat 
Winkle, 113 Fed. 903, 51 CCA 533; U. 
S. v. Eccles, 111 Fed.-490; Gentry v. 
U.S5-10t Med 51,741 CCAISS: 

[a] Wrongful acts of defendant’s 
agent.—Where logs were cut from 
lands belonging to the United States 
by defendants’ agents and servants, 
after they had been cautioned not to 
do so, and without defendants’ knowl- 
edge, defendants were innocent tres- 
passers, and were only liable for the 
value of the logs at the time and place 
of conversion, that is, on the land be- 
fore they were removed. U. S..v. Me- 
Caskill, 200 Fed. 332. 

55. St. Louis Stave, etc., oe Vance 
S., 177 Fed. 178, 100 CCA 64 

Tal Other pba teniedtnceicd Value 
of timber when standing in trees. U. 
S. v. English, 107 Fed. 867 [aff 116 Fed. 
625, 54 CCA 81]; U.S. v. Teller, 106 
Fed. 447, 45 CCA 411631 WUE Save Wil- 
liams,‘ 18 Fed. 475, 9 Sawy. aie (2) 
Stumpag e value. Morgan Vali. 169 
Fed. 242, 94 CCA 518; U.S. v. MoKes. 
128 Fed. 1002 (bark taken from trees). 

[b] Where defendant has added to 
value of timber, plaintiff is not en- 
titled to the value thereby added, or, 
in other words, he cannot recover for 
the value of the timber in its manu- 
factured state. Morgan v. U. S., 169 
Fed. 242, 94 CCA 518; Powers v. U. S., 
119 Fed. 562, 56 CCA L283 Ue ase ve 
Northern Pac. R. Co., 167 Fed. 890. 

56. See U.S. v. Baxter, 46 Fed. 350. 

57. Bolles Wooden-Ware Co. vis. 
S., 106. U. S.- 432; 1 SCt-398) 27 Lo.ed: 
230; H. D. Williams Cooperage Co. v. 
UWL S.,.221 Red: 234, 037 CCA 905) Us5S: 
v.. McCaskili,. 200. Fed. 3323 Us) Si v. 
Ordway, 30 Fed. 30; U.S. v. Williams, 
18 Fed. 475, 9 Sawy. 374; Bly v. U. 
S., 3 F. Cas. No. 1,581, 4 Dill. 464. 

58. U.S. v. Hammond, 226 Fed. 849 
[rev on other grounds 246 Fed. 40, 158 
CCA 266]; St. Louis Stave, ete., Co. v. 
U. S., 177 Fed. 178, 100 CCA 640; U. 
S. v. Bitter Root Dev. Co., 133 Fed. 274, 
66 CCA 652 [aff 200 U. S. 451, 26 SCt 
318, 50 L. ed. 550]. See U.S. v._Flint 
Lumber Co., 87 Ark. 80, 112 SW 217 
Qiable for full value of property). 

[a] Nature of added recovery.— 
Whether the act was willful or an in- 
nocent mistake was relevant only to 
the inquiry as to whether plaintiff 
was entitled to recover the value of 
the timber in its manufactured state, 
and not as authorizing the assessment 
of punitive damages against a corpo- - 
ration for the act of its agent. St. 
Louis Stave, etc., Co. v. U. S., 177 Fed. 
178, 100 CCA 640. 

[b] As to turpentine and rosin, a 
like rule applies. Waters-Pierce Oil 
Co. v. U.. S., 251 Fed. 56, 163 CCA 306. 

59. White v. U. S., 202 Fed. 501, 
121 CCA 33. 
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version."° The government is entitled at least to a 
verdict for nominal damages, although there is no 
evidence as to the value of the standing trees,** 
and exemplary damages may be recovered where the 
trespass was willful, or the acts of defendant were 
the result of a negligence so gross as to show will- 
fulness or a reckless indifference to the rights of the 
government.°? The question whether or not de- 
fendant’s operations were profitable to him does not 
affect the amount of recovery.** 

A purchaser of timber wrongfully cut from the 
public domain may be held liable for the value there- 
of®* at the time when and the place where it was 
purchased by him,®* notwithstanding he was guilty 
of no willful wrong and purchased without notice of 
the trespass,°® but he cannot be held for the value 
of lumber manufactured by him from such timber, 
where he purchased in good faith without knowledge 
of the trespass.°* Like rules permitting recovery 
from a purchaser of the value of the manufactured 
product have been applied in the case of crude tur- 
pentine produced from trees on public lands.*§ 

[§ 22] h. Forfeiture.°® Under the statute pro- 
viding that if the master, owner, or consignee of any 
vessel shall knowingly take on board any timber cut 
without authority on lands reserved or purchased 


oe White v. U. S., served). 


S. v. Mock, 149 Kon is: 273, 13 74, 
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USCATIELG $5955" USCA tit 18 
See Orrell v. Bay Mfg. Co., 83 


[§§ 21-23 


for the use of the navy of the United States, or shall 
take on board any live oak or red cedar timber cut on 
other lands of the United States, with intent to 
transport the same to any port or place within the 
United States or to export the same to any foreign 
country, the vessel, with all her tackle, apparel, and 
furniture shall be wholly forfeited to the United 
States,7° the view was taken that a forfeiture was 
incurred if any timber cut on lands reserved was 


“knowingly taken on board the vessel,’ but that to 


incur a forfeiture for taking timber from lands not 
reserved for naval purposes the timber must be 
live oak or red cedar,” and that a forfeiture could 
not be enforced except upon an averment in the libel 
and proof that the acts charged were done willfully 
or with knowledge of their culpability.7? 

[§ 23] i. Criminal Prosecutions—(1) Criminal Li- 
ability. The statutes make it a criminal offense for 
any person to cut or remove timber’ from lands of 
the United States’® with the intent to export or dis- 
pose of the same7® or to use it except for certain 
specified purposes,*? or wantonly to destroy, or cause 
to be wantonly destroyed, timber on public lands*® 
or lands reserved for public uses.7° The offense is 
committed when timber is unlawfully cut or re- 
moved and a criminal intent is not necessary,®° and 

McLean 28. 


[b] Homestead entry by a third 
person works no change in the title 


Uy 
sct_ 848, 37. eds 732. § 103. 
62. U.S. v. Mullan Fuel Co7,118 
Fed. 663; U.S. v. Taylor, 35 Fed. 484. 
63. U. S. v. Humphries, 149 U. S. 


277 mem, 13 SCt 850 mem, 37 L. ed. 
734 mem. 

64. See supra § 13. 

65. Bolles Wooden-Ware Co. v. U. 
Seel0G WS), 4382 90 SCt4398.) 27, laced: 
230; WES ive Perkins, 44 Fed. 670; 
A Sav: Heilner, 26 Fed. 80. See H. dD. 
Williams Cooperage OV viANrlO fy Ropes 
Fed. 234, 137 CCA 90 (the same rule 
of damages is applicable to a purchas- 
er of timber cut from an unperfected 
homestead as is applicable to an orig- 
inal trespasser). 

[a] Date of delivery to defendant 
buyer fixed the date of conversion by 
it, in respect of the measure of dam- 
ages, although the contract provided 
that the buyer should have title to the 
logs when cut, where the sellers were 
required to deliver the logs at a par- 
ticular place. Anderson v. U. S., 152 
Fed. 87, 81 CCA 311. 

[b] Labor and expense.—The value 
of all labor and expense which the 
trespasser had then bestowed upon it 

may be included. U.S. v. Heilner, 26 


Fed. 80; U. S. v. Kelly, 3 Wash. T. 
421, 17 P 878. 
66. Bolles Wooden-Ware Co. v. U. 


Sy OGMUMISE Ase, Des trsos nies neds 
DSOsF Wiese Vs Heilner, 26 Fed. 80; U.S. 
Vv. Kelly, 3 Wash. 1.0421, 17 2 878. 

67. U.S. v. Kelly, supra. 

68. Union Naval Stores Co. v. U. S., 
240 U. S. 284, 36 SCt 308, 60 Li. ed. 644; 
Parish v.08 Us. isl 184 Fed. 590, 106 CCA 
570. 

69. 
Fines, 


43-71. 
USCA tlt 1658 59:7. 

71. U.S. v. The Helena, 26 F. Cas. 
No. 15,342, 5 McLean 273 [rev 26 F. 
Cas) Nowl5;341). 

72. U.S. v. The Helena, supra. 

[a] Libel must allege either that 
the timber was knowingly taken from 
lands reserved for naval purposes or 
that it was live oak or red cedar. " 
S. v. The Helena, 26 F. Cas. No. 15,342, 
5 McLean 273 [rev 26 F. Cas. No. 15,- 


Forfeitures in general see 
Forfeitures, and Penalties §§ 


341]. 

73. The Cherokee, 5 F. Cas. No. 
2,639, 12 NYLegObs 33 (holding that 
knowledge must be charged and 


proved where the timber was taken 
from lands not reserved as well as 
where it was taken from lands re- 


Miss. 800, 36 S 561, 70 LRA 881. 

[a] What is “timber” within stat- 
ute.—(1) The statute was not intend- 
ed to protect only such timber as is of 
a size and kind adapted to house or 
ship building. U.S. v. Stores, 14 Fed. 
824, 4 Woods 641; U. S. v. Soto, 7 
Ariz. 230, 64 P 419. (2) It includes 
trees of any size, of a character or 
sort that may be used in any kind of 
manufacture or the construction of 
any article. U. S. v. Stores, supra. 
(3) The term “timber” signifies the 
standing trees and the felled trees 
prepared for transportation to a ves- 
sel or sawmill, such as saw logs, or 
lumber in bulk. U.S. v. Schuler, 27 
F. Cas. No. 16,234, 6 McLean 28. (4) 
It does not embrace any article manu- 
factured from the tree as shingles or 
boards. U.S. v. Schuler, supra. (5) 
It cannot be held as matter of law 
that the mesquite tree is not timber 
within the meaning of the statute, 
since some mesquite wood is fit for 
some constructive purposes. U.S. v. 
Soto, supra [overr Bustemente v. U. 
S., 4 Ariz. 344, 42 P 111]. 

[b] Persons liable.—(1) An occu- 
pant of a mineral claim, who has ap- 
plied for a patent before the purchase 
price is paid and before hé receives a 
certificate, has no right to cut the tim- 
ber on such claim with intent to ex- 
port or remove the same and a license 
from him to so cut the timber gives 
no protection to the licensee as 
against the government. Teller v. U. 
S., 113 Fed. 273, 51 CCA 230. (2) No- 
tice to the foreman of timber land 
that land was subject to homestead is 
notice to a sawmill corporation com- 
mitting timber depredations. Green, 
etc,, ‘Coun. U.S.) 19) BY (2a) 130) Lcer= 
tiorari den 275 U. S. 549 mem, 48 SCt 
86 mem, 72 L. ed. 420 mem]. 

[c] Offenses of cutting and of re- 
moval distinct.—U. S. v. Schuler, 27 
F. Cas. No. 16,234, 6 McLean 28. 

75. See Shiver wv. U.S. 159 Un7S: 
ZOU LONSCt 54. 40 eed. 231 Uo, we 
Briggs; 9 Hows, (Ur IS. )s sou, Ler bared: 
LO WS. ve. Smithy Ll Med 48 ans 
Sawin 2005 - Bly Vv. Ui cs.) os. be Cass NO: 
1,581, 4 Dill. 464. 

[a] Cutting or removing timber 
from any of the public land is indicta- 
ble, although the land is not reserved 
for naval purposes. U.S. v. Redy, 27 
F. Cas. No. 16,133, 5 McLean 358; U. 
S. v. Schuler, 27 F. Cas. No. 16;234; 6 


to the land which will prevent a prose- 
cution. U.S. v. Stores, 14 Fed. 824, 4 
Woods 641. 

[c] Railroad aid grants.—(1) The 
act of congress of July 2, 1864, by 
which the odd-numbered _ sections 
along the line of the Northern Pacific 
Railroad Company, for forty miles on 
either side of the line in the terri- 
tories and twenty miles in the states, 
is set apart and devoted to construc- 
tion of the road of such corporation, 
is not a present grant of such lands to 
such corporation, but only in effect 
an agreement or provision that the 
same Shall be conveyed to it absolute- 
Ty when and as fast as any twenty- 
five miles of such road is constructed 
and accepted by the United States, and 
in the meantime'‘the legal title to the 
unearned and unpatented sections is 
in the United States, which may there- 
fore maintain a prosecution against 
anyone who unlawfully cuts timber 
thereon. U. S. v. Childers, 12 Fed. 
586, 8 Sawy. 171. (2) As to grants in 
aid of railroads in general see infra 
§§ 311-446. 

{d] ands granted to Cherokee In- 
dians by various treaties were not 
lands of the United States within the 
meaning of Gen. St. § 5388 relative to 
unlawfully cutting timber on lands 
of the United States. U.S. v. Reese, 
27°E. Cas. No. 16,137; 5. Dill, 405. 

76. See infra this note. 

[a] Only intent necessary to be 
shown is the intent to export or dis- 
pose of the timber. Teller v. U. S., 
113 Fed. 273, 51 CCA 230. 

77. See U. S. v. Stone, 49 Fed. 848; 
U. S. v. Garretson, 42 Fed. 22. 

[a] Cutting, with intent to appro- 
priate to one’s own use, of trees other 
than live oak or red cedar, on lands 
not reserved to supply timber for the 

navy, is indictable. U. S. v. Briggs, 
9 How. (U. S.) 351, 13 L.-ed? 170. 

78. USCA tit -18 § 103. 

790 WUOSCAGTIb 6) S595" 

[a] This provision does not cover 
the wanton destruction of timber on 
lands open for preémption, homestead, 
and cash entries. U.S. v. Garretson, 
42 Fed. 22. 

8@. U.S. v. Reder, 69 Fed. 965; U. 
S. v. Murphy, 32 Fed. 376. But see U. 
S. v. Darton, 25 F. Cas. No. 14,919, 6 
McLean 46. 

[a] Misrepresentations of gevern- 
ment official.— The fact that defendant 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and noté number. 
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§§ 23-27] 


if the timber is converted to the use of defendant it 
it immaterial to what purposes it is applied. after 
being cut. 

State statute. The United States is a “person” 
within the meaning of a state statute making it an 
offense to eut down, injure, or destroy, or take or 
remove any tree, timber, rails, or wood, “standing, 
being, or growing on the land of any other per- 
SOME ; 

[§ 24] (2) Indictments or Informations; Issues, 
Proof and Variance.** The indictment or informa- 
tion should allege the intent to use the timber for a 
purpose other than the statute authorizes§* or to 
export or dispose of the same;%* but it is not neces- 
sary to allege that defendant knowingly committed 
the act,°® to specify the class of lands on which 
the trespass was committed,*7 to describe every kind 
of timber that was cut,’® to set out the use to which 
.the timber was appropriated,®® or to allege that the 
cutting or removal was not justified under any of the 
various land laws.°° It must be stated that the tim- 
ber was cut or was removed from the lands of the 
United States, specially described according to the 
public survey,®+ but an indictment for removal mere- 
ly need not allege that the timber was removed 
from the land where it was grown and cut.°? An in- 
dictment charging the “cutting and removing” of 
timber is not bad as charging two offenses in one 
count.°? An information charging the unlawful cut- 
ting and removal of timber, drawn to conform to the 
requirements of one statute and intended to charge 
an offense thereunder, may be treated as drawn un- 
der another statute where it contains all the aver- 
ments necessary to charge an offense thereunder.°* 

Proof and variance.°® The proof of the kind of 
timber cut must correspond with that specified in 
the indictment.°® 

[§ 25] (3) Burden of Proof and Presumptions. 
General rules as to the burden of proof and pre- 
sumptions in criminal prosecutions®’ apply.°* The 


was induced, through the erroneous [a] 


PUBLIC LANDS 


Indictment must state particu- 5. 


[SOSC Tale SOW 


United States must prove the cutting of timber by 
defendant on the land specified in the indictment.®? 
Where the cutting and removal is not authorized by 
the statute it is presumed that defendant intended 
to take the timber unlawfully.t| A defendant who 
justifies under statutory authority has the burden of 
establishing his defense;? but where defendant 
shows that he had a mineral entry on the land, 
which, under the law, entitled him to cut timber 
therefrom for certain purposes, the presumption 
arises that the cutting done was for such legal pur- 
poses; and the burden of proving otherwise rests 
upon the government.? 

In a prosecution under a state statute, the burden 
of proving that the land in question belonged to the 
United States is on the prosecution. 

[§ 26] (4) Admissibility and Sufficiency of Evi- 
dence. General rules as to the admissibility of evi- 
dence in criminal prosecutions® apply.* Thus evi- 
dence that about the time of the cutting defendant 
purchased and paid for the full quantity of similar 
land which he could purchase under the statute is in- 
admissible to show that he would not intentionally 
commit a trespass.‘ Evidence of a custom in the 
locality known to the general land office, of entering 
on. land and cutting timber therefrom before patent 
was obtained, is inadmissible, since a custom to vio- 
late the law cannot justify itself,’ nor is the facet 
that defendant acted in accordance with a general 
custom in that locality evidence of an honest intent 
on his part.® Neither is the fact that before cutting 
he endeavored to ascertain whether the land was sur- 
veyed, and also notified a special agent of the gov- 
ernment that he was cutting the timber, and was not 
warned off for three weeks, evidence of an honest 
intent.1° General rules as to the sufficiency of evi- 
dence?! apply.?? 

[§ 27] (5) Trial. General rules as to instruc- 
tions in criminal prosecutions!? apply.14 

Questions of law and fact. General rules as to 


See Criminal Law §§ 1034-1558. 


representations of the register of the 
land office, to believe in the unrestrict- 
ed right of the homesteader to cut tim- 
ber from his entry, does not estop the 
government from prosecuting him for 
such unlawful cutting. U.S. v. Mur- 
phy, 32 Fed. 376. 

81. U. S. v. Stores, 14 Fed. 824, 4 
Woods 641 (holding that it is no de- 
fense that the timber cut was used 
for firewood or burning into charcoal). 

g2. State v. Herold, 9 Kan. 194. 

83. Indictment or information in 
general see Indictments and Informa- 
tions-31 C. J. p 548. 

84. U.S. v. Garretson, 42 Fed. 22. 

$5., UinS. vy. Hacker, 73 Hed. 292 
(holding that this is necessary in an 
{indictment for cutting as well as in an 
indictment for removal). 

86. U.S. v. Schuler, 27 F. Cas. No. 
16,234, 6 McLean 28 

Size WS: WhWeLbompsom 2.8). ‘Cas: 
No. 16,490, 6 McLean 56 (holding that 
it is not necessary to distinguish be- 
tween the lands reserved and those not 
reserved for naval purposes, but it is 
sufficient to specify the place of the 
trespass by township, range, or sec- 
tion). 

ss. U.S. v. Redy, 27 F. Cas. No. 
16,133, 5 McLean 358 (holding that it 
is sufficient to name one or more spe- 
cies, and, in the words of the statute, 
allege other timbers, and that under 
an indictment for cutting walnut and 
other trees proof of cutting trees oth- 
er than walnut is admissible). 

89. U.S. v. Stone, 49 Fed. 848. 

90. U.S. v. Stone. supra, 

91. .U. S. v. Schuler, 27 F. Cas. No. 
16,234, 6 McLean 28. 


[50 Cc. J.—57] 


lar section or quarter section from 
which the timber was taken. U. S. 
v. Schuler, 27 F. Cas. No. 16,234, 6 Mc- 
Lean 28. 

92. 'U. S. v. Schuler, supra. 

93. U.S. v. Stone, 49 Fed. 848. 

Cutting and removing as distinct of- 
eae see supra § 23 text and note 

cH 

94.. Stubbs v. U. S., 111 Fed. 366, 49 
CCA 392, 104 Fed. 988, 44 CCA 292. 

95. Burden of proof see infra § 25. 

967 UNSaVe Darton25 Mi Casi No: 
14,919, 6 McLean 46. 

Proof and variance in general see 
ey ents and Informations §§ 438-— 

97. See Criminal Law §§ 993-1033. 

98. See cases infra this section. 

SOW WS: Ver Darton, 2oeweCasneNio: 
14,919, 6 McLean 46. 

1. U.S. v. Niemeyer, 94 Fed. 147. 

2. Stubbs v. U. S., 111 Fed. 366, 49 
CCA 392, 104 Fed. 988, 44 CCA 292. 

3. U.S. v. Routledge, 8 N. M. 385, 
45 P 883. 

4. See State v. Herold, 9 Kan. 194. 

[a] Sufficiency of proof.—In a pros- 
ecution for trespass under Gen. St. e 
113, which makes the cutting and car- 
rying away of timber from land be- 
longing to the United States a crimi- 
nal offense, proof on behalf of the 
prosecution that the trespass was 
committed in 1870 on a tract of land 
within the Sac and Fox Diminished 
Reservation, ceded to the United 
States by treaty in 1868 was some 
proof that the federal government 
owned the land at the time of the 
commission of the trespass. State v. 
Herold, 9 Kan. 194. 


6. See cases infra this section. 

7. ‘Teller v. 'U. S., 113 Fed. 273, 51 
CCA 230. 

8 Teller v. U. S., supra. 

9... Telleriy., U. Si, supra. 

10. Teller v. U. S., supra. 

11. See Criminal Law §§ 1559-1999. 

12. See infra this note. 

[a] Evidence sufficient to show un- 
lawful intent.—Where defendant ad- 
mits that he had cut timber on three 
hundred acres of unsurveyed govern- 
ment land, to which he had no claim 
or color of title, and there is evidence 
that he was informed by the register 
of the land office that he’could not ac- 
quire the title because the lands were 
not open to entry, and that he prom- 
ised his workmen that he would stand 
between them and the government, 
and that he had fully exhausted all his 
privileges of purchasing such lands, 
the intent involved in the offense of 
unlawfully cutting timber on govern- 
ment land is sufficiently shown. Tell- 
er v. U. S., 113 Fed. 273, 51 CCA 230. 

13. See Criminal Law §§ 2353-2517. 

14. See infra this note. 

[a] Instructions held proper.—A 
charge that, in order to convict, the 
jury must find that there existed in 
defendant’s mind a wilful and wrong- 
ful purpose to obtain the timber in 
violation of law, and that if he en- 
tered on public land knowing it was 
such, without having complied with 
the provisions of law giving him a 
right to do so, and cut timber there- 
from, they would be authorized to find 
the requisite criminal intent, fairly 
states the law, and is as favorable to 
defendant as he is entitled to. Teller 
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what are questions of law and fact in criminal prose- 
eutions?® apply.t® 

[§ 28] (6) Punishment.17 The statutes provide 
that a person who eut or removed timber from lands 
of the United States without authority should be 
punished by fine or imprisonment or both.1§ 

[§ 29] (7) Compromising Prosecution.19 The 
statute allows a person to relieve himself of any 
further prosecution or criminal liability for unlaw- 
fully cutting or removing timber a violation of the 
law in this respect—except cutting timber for ex- 
port from the United States—by paying into court 
two dollars and fifty cents per acre for all lands on 
which the offense has been committed,?° and before 
the enactment of this statute it was held that only a 
nominal fine would be imposed where defendant 
had made full reparation, and it appeared that he 
had no intention of defrauding the public.?+ 

[§ 30] j. Relief to Private Individuals or Corpo- 
rations. The right of an entryman or settler who 
has not yet obtained a patent to maintain an ac- 
tion based on the eutting and removyal,?? or the de- 
struction?? of timber, has been recognized. But a 
person claiming land as a preémptor cannot maintain 
replevin for timber cut thereon, before his right has 
been proved,?* and a settler on unsurveyed land can- 
not recover damages for the cutting and removing of 
the timber;?* nor is an entryman entitled to recover 
for the destruction of timber on the land which 
occurred intermediate his occupation and filing of 
entry where at the time of such destruction the land 
was subject to an entry made by another.?® 

Statutory provisions authorizing action. It has 
been held that a territorial statute, giving a person 
al a claim on public land marked out but not 


. U. S., 113 Fed. 273, 51 CCA 230. 


vas. See Criminal Law §§ 2272-] U.S. Rev. 
2352% ) g 

16. See cases infra this note. moving timber, 

{a] Question for jury.—The ques- 


tion whether mesquite trees cut by 
defendant were ‘timber’ is for the 
jury. U.S. v. Soto, 7 Ariz. 230, 64 P 
419 [overr Bustemente v. U.S., 4 Ariz. 
344, 42 P 111). tres 


the 


PUBLIC LANDS 


of public land as a homestead under 
St. § 2290 was sufficient to 
support an action for cutting and re- 
Hiwannee Lumber Co. 
v. McPhearson, 95 Miss. 589, 49 S 741. 
(2) When a person has entered land,j between the value of the claim before 
payment of the price vests an equita- 
ble title in him which rélates back to 
the entry, and he may recover froma 
asser the value of timber cut by 
atter after the entry. 


-(8§ 27-81 


inclosed power to maintain trespass for cutting trees 
thereon, did not interfere with the primary dis- 
posal of the soil and was valid.27 In an action un- 
der such a statute for cutting timber on a tract 
of government land oceupied by plaintiff as a claim, 
plaintiff should be nonsuited, unless the evidence 
shows that his claim is so marked out that the 
boundaries can be readily traced and its extent easily 
known.?® It has been held that a statute provid- 
ing that a settler on public lands may sue for in- 
juries to possession thereof, if his claim is marked 
out so that the boundaries may be easily traced and 
the extent of the claim shown, does not apply to an 
action for conversion of timber on such land.*® 

Injunction. In a proper case defendant who has 
been guilty of cutting and carrying away timber 
may be restrained from further trespass,?° and a 
land grant railroad company has such an interest 
in the unsurveyed lands as will entitle it to main~ 
tain alone, the government having refused to join 
with it, a suit to enjoin trespassers who are cutting 
timber from the lands in Such manner that the de- 
nuded portions will fall within the odd as well as 
the even sections when the survey is made.*! Cut- 
ting down trees on public land is waste, within the 
meaning of a state statute providing that where 
there are opposing elaimants to public land, and 
one is threatening to commit on such lands waste 
which tends materially to lessen the value of the in- 
heritance, and which cannot be compensated by dam- 
ages, an injunction will le to restrain him there- 
LOR oe 

[§ 31] k. Licenses and Permits To Cut Timber.*? 
A permit, granted by the secretary of the interior, 
to cut timber on the public lands of the United States, 
Northern R. Co., 117 Minn. 434, 136 
NW. 275, AnnCas1913D 924. 

{d] Measure of damages.—(1) The 


rule of damages for a timber trespass 
on a mining claim is the difference 


the trespass and its value after the 
trespass. Duffy v. Strandberg, supra. 
(2) It is incumbent upon plaintiff to 
show by reasonable computation the 
Teller v. 


. ent in eneral see actual damages sustained by him as 

ne ithe ar eer nh U. S., 117 Fed. 577, 54 CCA 349. (3)] owner of the mining claim. Duffy v. 

18. USCA tit 16 § 595; USCA tit Where one had made an application| Strandberg, supra. (3) In case of 

18 § 103 SAeian Sie Briggs Ol ow: for a homestead, and had actually set-| failure of plaintiff to show such dam- 

ur, RN 351 13 iD ed “170: Morgan < tled on the land under such applica-- ages, he is entitled to nominal dam- 
es “148 Fed. 189 78 CCA 329 [cer- tion, he could recover in conversion | ages. Duffy v. Strandberg, supra. 

tiorari den 203 17. & 595 mem, 27, SCt against a stranger to the title for con- {e] Defenses.—The right of a pat- 


784 mem, 51 L. ed. 333 mem] (as to 
imprisonment under earlier statutes). 

19. Compromise as defense to ac- 
tion for value of timber see supra 


verting timber on such land, although 
his application was erroneously re- 
jected by the land department, and he 
subsequently made a second applica- 
tion, subsequently granted, 


entee under the homestead laws to 
recover for timber willfully cut by 
a trespasser after the homesteader’s 
entry, but before possession taken, is 


after the] not defeated by a settlement between 


Seb: 

20. USCA tit 16 § 603. See Morgan 
v. U. S., 148 Fed. 189, 78 CCA 323 [cer- 
tiorari den 203 U. S. 595 mem, 27 SCt 
784 mem, 51 L. ed. 8383 mem]; U. S. 
v. Scott, 39 Fed. 900. 

[a] Compromise is not conclusive 
evidence of guilt even if it is com- 
petent at all. Cox v. Cameron Lumber 
Co., 39 Wash. 562, 82 P 116. 

[b] Employee who compromises 
prosecution against him cannot re- 
cover from his employer the amount 
paid; for if he was not guilty there 
was no obligation on his part to pay, 
while if he was guilty the law permits 
no contribution between wrongdoers. 
Cox v. Cameron Lumber Co., 39 Wash. 
562, 82. P 116. 

Ble Ua) vo Murrayye2 7 shinGas.aNo; 
15,843, 5 McLean 207. 

22. TeNer v: U. S., 117 Fed..577, 54 
CCA 349; Hiwannee Lumber Co. Vv. 
McPhearson, 95 Miss. 589, 49 S 741. 

[a] Title or interest sufficient to 
sustain action.—(1) ‘Under Code (1906) 
§ 1959, it was held that a receiver’s 
certificate, issued to one in possession 


conversion which occurred intermedi- 
ate the first and the second applica- 
tion. Preston v. Cloquet Tie, etec., Co., 
114 Minn. 398, 181 NW 474. (4) A 
patentee under the homestead laws 
may recover for timber wrongfully 
cut from his land by a trespasser after 
the homesteader’s entry but before 
taking possession. Knapp v. Alexan- 
der-EHdgar Lumber Co., 237 U. S. 162, 
35 SCt 515, 59 L. ed. 894 [rev 145 Wis. 
528, 130 NW 504, 140 AmSR 1091]. 

[b] Timber on mining claim.—One 
who cuts and carries away trees grow- 
ing on a mining claim may be held 
liable in damages as a trespasser for 
the amount of the injury done. Duffy 
v. Strandberg, 5 Alaska 353. 

[c] Good faith of plaintiff.—A 
homestead entryman in possession un- 
der a valid entry is, except as between 
himself and the United States, owner 
of timber cut on such claim, and, on 
destruction of timber so cut, need not 
show that it was cut in good faith to 
prepare the land for tillage. Nilson v. 
Canadian Northern R. Co., 117 Minn. 
528, 186 NW 280; Babcock v. Canadian 


the United States and the trespasser, 
and payment in satisfaction of the 
government’s claim. Knapp v. Alex- 
ander-Edgar “Dumibes Co., 237 U.S. 162, 
85 SCt lig, 59 L. ed. 894 ‘Trev 145 Wis. 
528, 130 NW 504, 140 AmSR 1091]. 

23. Carner v. Chicago, ete., R. Co., 
43 Minn. 375, 45 NW 713. 

24. Bower vy. Higbee, 9 Mo. 259. 

25. Nickelson v. Cameron Lumber 
Co., 39 Wash. 569, 81 P 1059. 

26. King v. Great Northern R. Co., 
20 Ida. 687, 119 P 709. 


27. Hughell v. _ Wilson, Morr. 
(Iowa) 383, 
oe” Jones v. Donahoo, Morr. (Iowa) 
29. Preston v. Cloquet. Tie,~ ete., 


Co., 114 Minn. 398, 181 NW 474, 


Ps Dutfy v. Strandberg, 5 Alaska 
31. Northern Pac. R. Co. v. Hussey, 


61 Fed. 231, 9 CCA 463. 


32. Arment v. Hensel, 5 Wash. 152, 
31 P 464. 
33. Grants to railrcads of ane to 


cut timber see infra §§ 439-44 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


does not attach to land upon which a homestead fil- 
ing has previously been made and remains unean- 


celed.*4 


[§ 32] 2. Lands of States*5—a. Title and Reme- 
Timber unlawfully cut from state 
lands remains the property of the state,?® and can 
be pursued wherever it is carried,?? or a state may 
maintain trespass against persons who, without au- 
thority, cut timber on the state lands,?® and recover 
damages for the injury sustained,®® or the value of 
Under some statutes*! timber 
cut ‘under a permit, which is not removed until after 
the expiration of the permit, is the property of the 
state,** and one claiming under the permit is liable 


dies of State. 


the timber removed.*° 


_ 84 Nelson v. Big Blackfoot Mill- 
ing Co., 17 Mont. 553, 44 P 81. 

35. Actions in respect of timber on 
school lands see infra § 180. 

bicenses and permits see infra § 34. 

36. Schulenberg v. Harriman, 21 
Wall. 44, 22 L. ed. 551 [aff 21 F. Cas. 
No. 12,486, 2 Dill. 398]; State v. F. B. 
Williams Cypress Co., 131 La, 62, 58 
S 1033 [judgm on other grounds 132 
La. 949, 61 S 988, AnnCas1914D 1290]; 
Raber v. Hyde, 138 Mich. 101, 101 NW 
61; Rogers v..Bates, 1 Mich. N. P. 93. 

[a] Sale by trespasser or another 
wrongfully in possession.—One who 
purchases from a trespasser ties un- 
lawfully cut by him from state lands 
acquires no title thereto, but the title 
remains in the state. Raber v. Hyde, 
138 Mich. 101, 101 NW 61. 

37. Schulenberg vy. Harriman, 21 
Wall. 44, 22 L. ed. 551 [aff 21 F, Cas. 
No. 12,486, 2 Dill. 398]. 

[a] Mingling.—Under the law of 
Minnesota, where logs cut from lands 
of the state without license have been 
intermingled with logs cut from other 
lands so as not to be distinguishable 
the state is entitled to replevy an 
equal amount from the whole mass. 
Schulenberg v. Harriman, 21 Wall. 44, 
22 L. ed. 551 [aff 21 F. Cas. No. 12,486, 
2 Dill. 398]. 

[b] Sale of reclaimed timber.—(1) 
In the absence of any showing of 
fraud, a sale of timber reclaimed from 
trespassers on the state lands is not 
invalidated by the fact that it was 
made privately instead of publicly. 
Ballou v. O’Brien, 20 Mich. 304. (2) 
Under a statute authorizing the agents 
of the state to take possession of logs 
cut by trespassers on state lands and 
sell the same ‘‘at public auction to the 
highest bidder, for cash,” a sale for 
anything but money paid at once is 
unauthorized and void. State v. Tor- 
inus, 24 Minn. 332. 

[c] Bight to purchase timber cut 
see State v. School, etc., Land Comrs., 
19 Wis. 237. 

38. State v. Mullen, 97 Me. 331, 54 
A 841; State v. Cutler, 16 Me. 349; 
Newcomb v. Butterfield, 8 Johns. (N. 


Y.) 342; Graham v. Moore, 4 Serg. & 
1 (Gers esc Xone J 
[a] Reserved lands.—The state is 


the trustee of reserved lands, and may 
maintain trespass for injury to them, 
but it is only such trustee until the 
township in which they are situated 
is incorporated. State v. Mullen, 97 
Me. 331, 54 A 841. 

[b] Iimitations.—Gen. St. (1913) 
§ 5302 removes all limitations on the 
time for bringing suit for cutting tim- 
ber on state land without a permit, 
although the trespass was prior to its 


enactment. State v. Brooks-Scanlon 
Lumber Co., 128 Minn. 300, 150 NW 
912. 

{[c] Defenses.—(1) W here the 


holder of a permit réquired by Rev. L. 
(1905) § 2442 is lawfully in possession 
to cut timber of not less than a speci- 
fied size, he becomes a trespasser when 
he cuts timber of less than such size. 
State v. Brooks-Scanlon Lumber Co., 
128 Minn. 300, 150 NW 912. (2) Un- 
der an early statute in Maine, a per- 
mit for cutting granted by county 
commissioners furnished no protection 
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Penalties. 


wrongful act.44 


to the purchaser to cut after the ex- 
piration of a year. Small v. Small, 35 
Me. 400. 

{d] Pleading.—(1) A complaint 
Stated a cause of action for cutting 
timber without the permit from the 
State required by Rev. L. (1905) § 
2442, although words equivalent to 
“wrongfully” or “willfully” were not 
used. State v. Brooks-Scanlon Lum- 
ber Co., 128 Minn. 300, 150 NW 912. 
(2) A complaint otherwise sufficient 
is not subject to demurrer because it 
demands treble damages under a stat- 
ute which is not applicable to the cut- 
ting of trees on state lands. Péo. v. 
Bennett, 56 Misc. 160, 107 NYS 406 
{aff 125 App. Div. 912 mem, 109 NYS 
1140 mem]. (38) A joint demurrer by 
the holder of a permit from the state 
to cut timber, provided for by Rev. L. 
(1905) § 2442, and his sureties, will be 
overruled, where a cause of action is 
stated against the holder, although 
none is stated against the sureties. 
State v. Brooks-Scanlon Lumber Co., 
supra. 

[e] Sufficiency of evidence: (1) As 
to the state’s title to the locus in quo. 
Peo. v. Bennett, 134 App. Div. 746, 119 
NYS 490. (2) To show that the cus- 
ting of timber on state lands was a 
willful trespass. State v. Shevlin- 
Carpenter, 102 Minn. 470, 118 NW 
634, 114 NW 738 [aff on other grounds 
218 U.S. 57, 30 SCt 663, 54 L. ed. 930]. 
(3) To show that a trespass on state 
lands and the cutting of timber there- 
on was inadvertently committed in 
good faith on a supposition that au- 
thority of the state so to do had been 
granted. State v. Shevlin-Carpenter, 
supra. (4) To show that timber in 
question was cut and removed by de- 
fendant from state lands after its 
permit so to do by the state had ex- 
pired, and that the taking was with- 
out authority of law. State v. Shev- 
lin-Carpenter, supra. 

{f] Imstructions.—Where, in an 
action by the state to recover for cut- 
ting timber from state lands, defend- 
ant claimed that he was an innocent 
purchaser, and that he paid the person 
who had cut the timber on orders of 
the party from whom he purchased, 
and the evidence of the state was to 
the effect. that defendant knew that 
the timber was cut from the state 
lands that he employed the cutter, 
and that the arrangement which he 
claimed to have made was a mere sub- 
terfuge, an instruction that, if defend- 
ant only agreed to pay the cutter on 
orders from the purchaser, he was not 
liable to, the state, was properly re- 
fused, as excluding from the consider- 
ation of the jury the claim that he had 
assisted in the_ trespass. Keo. eve 
Holmes, 166 N. Y. 540, 60 NE 249 [aff 
53 App. Div. 626 mem, 65 NYS 1142 
mem ]. 

39. State v. Shevlin-Carpenter Co., 
102 Minn. 470, 113 NW 634, 114 NW 
738 [aff on other grounds 218 U. S. 
57, 30 SCt 663, 54 L. ed. 930]. 

[a] Multiple damages.—(1) Code 
Civ. Proc. §§ 1667, 1668, providing for 
treble damages for the cutting of 
trees, do not relate to damages to trees 
on lands of the state. Peo. v. Ben- 
nett, 56 Misc. 160, 107 NYS 406 [Laff 125 
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as for a conversion where he removes the timber aft- 
er such expiration.#? 

ena In some jurisdictions the state may 
maintain an action for statutory penalties for the 


In an action under a statute pro- 


hibiting the cutting and carrying away of trees from 
the lands of the state under a fixed penalty for each 
tree cut, plaintiff may allege in a single count the 
cutting and carrying away of any number of trees, 
and under such a count the amount of penalties that 
can be proved may be recovered, although the num- 
ber of trees cut is less than that alleged.*® 

[§ 33] b. Criminal Liability. Under some stat- 
utes it is a criminal offense to cut or remove timber 


App. Div. 912, 109 NYS 1140]. (2) 
The state is not estopped, in a civil 
action, to recover double the amount 
of value of timber taken by reason of 
the fact that the land commissione: 
gave defendant, who had obtained the 
timber, to understand that a further 
extension of the permit would be 
granted, or by reason of the fact that 
defendant proceeded in good faith, and 
the state caused the timber to be 
scaled, received payment therefor, 
with interest, and retained the same. 
State v. Shevlin-Carpenter Co., 102 
Minn. 470, 113 NW 634, 114 NW 738 
[aff on other grounds 218 U.S. 57, 30 
SCt 663, 54 L. ed. 930]. (3) In an ac- 
tion by the state to recover damages 
for cutting timber on state lands, the 
judgment was affirmed, except that the 
amount thereof was reduced from 
treble to double the value of the tim- 


ber. State v. Shevlin-Carpenter Co., 
supra. 
[b] Set off—A lumber company, 


which had cut lumber from state lands 
before they had been located by the 
state land agent, could set off against 
its liability for stumpage the propor- 
tionate share of amounts paid for ex- 
penses incurred for the preservation 
of the common property and for the 
benefit of all. Mace v. Ship Pond 
Land, etc., Co., 112 Me. 420, 92 A 486. 

40. See infra this note. { 

[a] Accounting.—The failure of 
the state land agent to institute pro- 
ceedings authorized by Rev. St. c 7 § 
20, to locate lots which, under condi- 
tion of the grant, were to be set aside 
for public purposes, is not laches 
which will bar a bill by the state for 
an accounting of the proceeds of lum- 
ber cut from the lots, where the own- 
er of the tract was required by his 
grant to set the lots apart. Mace v. 
Ship Pond Land, etc., Co., 112 Me. 420, 
92 A 486. 

41. See statutory provisions. 

42. State v. Rat Portage Lumber 
oe 106 Minn. 1, 115 NW 162, 117 NW 
922. 


43. State v. Rat Portage Lumber 
Cos, supra. 

44. See cases infra this note. 

[a] Applicable statute.—L. (1900) 
p 63 e 20 § 222, authorizing the recov- 
ery of penalties for cutting trees on 
state lands, in an action for trespass 
or in a separate action, was not re- 
pealed by the amendment to Code Civ. 
Proc. § 488, taking effect April 238, 
1900. Peo. v. Bennett, 56 Misc. 160, 
107 NYS 406 [aff 125 App. Div. 912 
mem, 109 NYS 1140 mem]. 

[b] Questions for jury.—Where in 
an action to recover penalties for cut- 
ting timber on public land, there is 
evidence that defendant said he owned 
the land, and that he was cutting tim- 
ber there, and that the trees were cut 
on that lot, it is proper to submit the 
question to the jury whether defend- 
ant cut the timber himself, or whether 
one cutting on adjacent lands by his 
authority had without his sanction 
cut the timber in question. Peo. v. 
Turner, 49 Hun 466, 2 NYS 253 [aft 


117 N. VY. 227, 22° NEY 1022, 15 AmSR 
498]. 

45. Peo. v. McFadden, 13 Wend. (N. 
Ne BOS A 
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from state lands;** but in Texas cutting and earry- 
ing away timber from lands belonging to the state, 
without the consent of the state, has been held not 
a punishable offense under a statute declaring that 
a person willfully cutting down and carrying away, 
etc., timber from any land not his own, without the 
consent of the owner, shall be guilty of misde- 


46. See Peo. v. Christian, 144 Mich. 
247, 107 NW 919; State v. Shevlin- 
Carpenter Co., 99 Minn. 158, 108 NW 


935; State v. Dorman, 9 S. D. 528, 70 
NW 848. 
[a] Intent.— (1) Under the Michi- 


gan statute it is a felony to enter up- 
on state tax homestead lands and cut 
timber therefrom or to induce or di- 
rect another to do so, and an intent to 
commit a trespass is not necessary to 
complete the offense. Peo. v. Chris- 
tian, 144 Mich. 247, 107 NW 919. (2) 
And the Minnesota statute declaring 
cutting or removing timber from state 
lands a crime, imposing a penalty, and 
fixing the measure of damages in a 
civil action, imposes on a casual or 
involuntary trespasser criminal pun- 
ishment and also double damages for 
his wrongful act. State v. Shevlin- 
Carpenter Co., 99 Minn. 158, 108 NW 
935 (construing Gen. L. [1895] c¢ 163 
p 349 and holding that such statute as 
construed is not obnoxious to consti- 
tutional principles). (3) As the South 
Dakota statute does not require that 
the offense shall be “knowingly” com- 
mitted, it is no defense that defendant 
did not know that the land from which 
he removed the timber was _ school 
land. State v. Dorman,-9 S. D. 528, 70 
NW 848. 

{[b] Indictment.— An indictment 
charging that defendant did wilfully, 
ete., “cut and remove” from school 
land certain timber then and there 
growing, charges an offense within L. 
(1890) e 140 § 2, prescribing punish- 
ment for any person ‘who shall re- 
move” any timber standing or grow- 
ing on such land, the word “cut” be- 
ing mere surplusage. State vy. Dor- 
man, 9 S. D. 528, 70 NW 848. 

{e] In Pennsylvania (1) guilty 
knowledge or criminal intent is not a 
necessary ingredient. Com. v. La Bar, 
382 Pa. Super. 228. (2) To deaden a 
tree standing on public ground is an 
indictable misdemeanor. Com. v. Eck- 
ert, 2 Browne 249. (3) What consti- 
tutes timber. Com. v. La Bar, supra. 

47. State v. Howard, 21 Tex. 416. 

48. Liability of holder of permit 
for wrongful cutting see supra § 32. 

Right of: 

Lessee of school lands in respect of 
timber thereon see infra § 234. 
Purchaser of school lands in respect 
of timber thereon see infra § 234. 
49. See cases infra this section. 

Sale of timber on school lands in 
Texas see infra § 634. 

50. See infra this note. 

{a] Authority of officers. — The 
boards or officers, appointed or elect- 
ed under the general or local statutes 
to manage and control the school 
lands, may lease them for the pur- 
pose of turpentining the trees or of 
removing the timber therefrom. 
State v. Mobile County School Comrs., 
183 Ala. 554, 63 S 76. 

51. See cases infra this note. 

[a] Authority of officers making 
sale.—(1) Under the applicable con- 
stitutional and statutory provisions 
the state board of land commission- 
ers, in selling state timber, reserv- 
ing small timber, and in accepting or 
rejecting bids, acts quasi judicially 
and has certain discretion in the mat- 
ter. Barber Lumber Co. v. Gifford, 
25 Ida. 654,139 P 557. (2) The state 
in the sale of its timber, where it re- 
tains the land and has other lands 
surrounding the timber sold, is finan- 
cially interested, and such interest 
should be considered in a way at least 
that an ordinarily prudent business 
man would consider and conduct his 
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meanor.*? 


own private affairs. Barber Lumber 
Co. v. Gifford, supra. (3) Facts suf- 
ficient to show that the board of land 
commissioners did not abuse its dis- 
cretion in accepting a bid for timber 
which was about one per cent less 
than the highest bid. Barber Lum- 
ber Co. v. Gifford, supra. 

[b] Method of sale.—(1) The pro- 
vision made by Rev. Codes § 1594, for 
the sale of timber growing on state 
lands, is a provision for sale at pub- 
lic auction, and hence not violative 
of Const. art 9 § 8, requiring such 
sale, although the words “publicly 
sold” are used instead of “public auc- 
tion.” Barber Lumber Co. v. Gifford, 
25 Ida. 654, 139 P 557. (2) Evidence 
sufficient to show that sale was at 
public auction. Barber Lumber Co, v. 
Gifford, supra. 

52. See cases infra this note. 

[a] Who may grant permits.—(1) 
The county commissioners formerly 
had authority to grant permits to 
cut timber‘on the public lands. Small 
v. Small, 35 Me. 400 (holding that 
such permits did not continue in force 
more than a year). (2) But the stat- 
ute authorizing them to do this was 
repealed (Small v. Small, supra), (3) 
and a subsequent statute authorized 
the land agent to sell the right to cut 
timber growing on lots reserved for 
public uses in unincorporated town- 
ships (Walker v. Lincoln, 45 Me. 67). 

{[b] Land within statute.—The act 
of Aug. 28, 1850 should be construed 


to include in its provisions a lot 
which was reserved “for the benefit 
of public education in 


general.” 
Walker v. Lincoln, 45 Me, 67. 

[c] Permit to cut timber general- 
ly authorizes the holder to cut spruce 
timber, although its price is not stip- 
ulated in the instrument, but is only 
stated on another page of the sheet on 
which it is written. Mason  v. 
Sprague, 47 Me. 18. 

{d] Validity of permit.—A permit 
from the land agent to cut timber on 
the state lands is valid, although it 
does not appear whether the holder 
gave the bond for the payment of 
“stumpage”’ required by the statute, 
as the bond is a matter subsequent 
to, and independent of, the permit. 
Mason v. Sprague, 47 Me. 18. 

{e] Right to permit.—The provi- 
sion of L. (1850) e 196, authorizing 
the land agent to sell the right to cut 
timber from public lands to the per- 
sons owning lands in any township 
if they elect to purchase, otherwise 
to any other person, is purely gratui- 
tous, and neither such owners nor 
other persons can claim a conveyance 
thereof as of right. Coe v. Bradley, 
49 Me. 388. 

[f] Termination of right. — (1) 
The right of one who has secured a 
permit to cut timber on reserved 
lands is terminated when such lands 
are incorporated in a township (State 
v. Mullen, 97 Me. 331, 54 A 841), (2) 
or an organization for either elec- 
tion or plantation purposes is per- 
fected (Bragg v. Burleigh, 61 Me. 444 
[holding that the right under a deed 
conveying the right to cut until the 
organization for plantation purposes 
expired upon an earlier organization 
for election purposes]). 

{g] Assignment of permit.—Per- 
mit could be assigned as security for 
supplies already advanced or to be 


acy anced Mason v. Sprague, 47 Me. 
18. 

53. See cases infra this note. 

[a] Lands which may be sold.— 


~ 


[§§ 33-34 


[§ 34] ¢. Licenses and Permits To Cut; Sale of 
Standing Timber.** 
several states regulating, explicitly or implicitly, the 
sale of timber on state lands and the granting of 
permits to cut and remove it,*® as, for example, in 
Alabama,*® in Idaho,®+ Maine, 52 Minnesota,®? Mis- 


Statutes have been enacted in 


The Minnesota statutes have been 
construed as prohibiting the sale of 
any timber on state lands except in 
special cases where the timber is lia- 
ble to waste. State v. H. C. Akeley 
Lumber Co., 107 Minn. 54, 119: NW 
887 (l. [1895] p 349 ¢ 163); State v. 
Shevlin- Ga iperiter Co., 62 Minn. 99; 
64 NW 81 (Gen. St. [1894] § 4012). 
See also Gen. St. (1923) §§ 6351, 6358. 

[b] Validity of sale and permit.— 
(1) Unless the state board of timber 
commissioners, or a majority of them, 
officially sign a statement indorsed 
upon the appraisal of state timber to 
the effect that a sale thereof is neces- 
sary to protect the state from loss, 
any attempted sale of such timber 
and permit to cut it are void. State 
v. H. C. Akeley Lumber Co., 107 Minn. 
54, 119 NW 387 (attempted sale un- 
der L. [1895] c 1638 p 349); State v. 
Shevlin-Carpenter Co., 62 Minn. 99, 64 
NW 81 (Gen. St. [1894] § 4012). (2) 
Such permit may be attacked collat- 
erally, although it recites on its face 
facts showing that the law has been 
complied with. State v. Shevlin-Car- 
penter Co., supra. (3) But other 
omissions and irregularities in the 
sale proceedings are not jurisdiction- 
al, and do not render the sale and per- 
mit void. State v. H. C. Akeley Lum- 
ber Co., supra. (4) The state land 
commissioner in 1899 had no jurisdic- 
tion to sell pine timber from state 
lands, in the absence of full compli- 
ance with L. (1895) ec 163 §§ 11, 18, 
regulating the sale thereof. State v. 
Red River Lumber Co., 157 Minn. 7, 
195 NW 495. 

[c] Construction of permit.—(1) 
A permit to cut state timber must 
be construed with reference to L. 
(1895) p 849 e¢ 168, authorizing the 
sale of such timber only when it is 
liable to waste. State v. H. C. Akeley 
Lumber Co., 107 Minn. 54, 119 NW 3887. 
(Ae Wak permit to cut “pine timber’ 
will include “dead and down timber.” 


State v. H. C. Akeley Lumber Co., 
supra. 
{d] Term.—Under L. (1895) ec 163 


§ 24 a permit to remove timber pur- 
chased from the state at public sale is 
limited in the first instance to the 
period of two logging seasons, with 
authority to the timber commission- 
er to grant, for good reasons, an ex- 
tension of one year. State v. Shevlin- 
Carpenter Co., 102 Minn. 470, 113 NW 
634, 114 NW 738 [aff on other grounds 
218 U. S. 57, 30 SCt 663, 54 L. ed. 930]. 

[e] Scaling and _  rescaling.—(1) 
The permit to cut and remove the 
timber constituted a contract, and the 
right to a rescale is a necessary ele- 
ment thereof, because a part of the 
statute under which the permit was 
issued. State v. Brooks-Scanlon Lum- 
ber Co., 122 Minn. 400, 142 NW 717. 
(2). A demand for a rescale of tim- 
ber sold by the state is properly 
made upon the person holding the 
office of surveyor general at the time 
of demand, rather than at the time of 
sale. State v. Brooks-Scanlon Lum- 
ber Co., supra. (3) An officer select- 
ed by the state auditor to make a re- 
scale of timber sold by the state was 
not disqualified because he made a 
preliminary examination to deter- 
mine the correctness of the informa- 
tion that the original scaling was in- 
correct. State v. Brooks-Scanlon 
Lumber Co., supra. (4) The officer 
appointed by the surveyor general 
and the one appointed by the state au- 
ditor to make a rescale of the timber 
sold by the state should work to- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sissippi,°** Montana,®5 Oklahoma,®* and Washing- | ton.°7 


gether, not independently, so that the 
result represents their joint work. 
State v. Brooks+Scanlon Lumber Co., 
supra. (5) Enforcement of Gen. St. 
(1913) § 5284, providing that the 
state auditor may demand a rescale of 
timber sold by the state, which shall 
be conclusive as to the amount, of 
timber cut, is not a taking of property 
without due process of law. State v. 
Equitable Surety Co., 140 Minn. 48, 
167 NW 292. (6) Rescale of timber 
sold by the state under Gen. St. (1913) 
§§ 5258-5302, § 5284 of which permits 
the state auditor to demand a rescale 
to be conclusive as to the amount cut, 
is subject to impeachment for fraud 
or mistake implying bad faith. State 
v. Equitable Surety Co., supra. (7) 
Where a demand for a rescale of 
timber sold by the state was made by 
the auditor, after being informed that 
the original scale was incorrect, the 
right to a rescale was not bar red by 
laches, although more than three 
years had passed since the settle- 
ment under the first scale. State v. 
Brooks-Scanlon Lumber Co., supra 
(mo unreasonable delay shown). (8) 
A rescaling of timber sold by the 
state, as provided by L. (1895) ce 163 
§ 27, was not invalid, although de- 
fendant was afforded no opportunity 
to be heard before the _ rescalers. 
State v. Brooks-Scanlon Lumber Co., 
supra. (9) Scaling in general see 
Logs and Logging §§ 96-113. 

{f] Action to recover for timber 
cut under permit.—(1) As between 
the surety ona bond given under Gen. 
St. (1913). §. 5277, upon obtaining a 
permit to cut and remove state tim- 
ber, and the surety on the bond giv- 
en under § 5279, upon an assignment 
of the permit the latter surety is 
primarily liable for assignee’s failure 
to pay state for timber cut and re- 
moved. Adtna Casualty, ete., Co. v. 
Equitable Surety Co., 145 Minn. 326, 
177 NW 137. (2) But the state is not 
required to exhaust its remedy on 
bond of assignee before resorting to 
the other bond. State v. 4A0tna Cas- 
ualty, etc., Co., 140 Minn. 70, 167 NW 
294 (relation between sureties on the 
different bonds not involved or con- 


sidered). (3) The state may maintain 
separate actions on the bonds. State 
v. Aitna Casualty, etc., Co., supra. 


(4) In the state’s action for the price 
of timber cut and removed, but not 
paid for, as disclosed by the differ- 
ence between the original scale and a 
rescale, defendant could not be held 
liable for timber which it had no right 
to remove under its contract; a re- 
covery for any such timber may be 
had only in a separate action. State 
v. Brooks-Scanlon Lumber Co., 122 
Minn. 400, 142 NW 717. (5) In such 
action the court did not err in receiv- 
ing evidence tending to show that 
the rescale included timber which de- 


‘fendant had no right to remove un- 


der its contract. State v. Brooks- 
Scanlon Lumber Co., supra. (6) In 
action by state to recover for timber 
cut under permits, where state timber 
examiner had reported fraudulent 
seale, evidence of similar fraudulent 
scales by him under similar circum- 
stances, and of offer to make similar 
fraudulent seale for money consider- 
ation, was admissible. State v. Horr, 
163 Minn. TAZ OS e INWVa Oikos eure) Jon 
such action a permit to cut state tim- 
ber, reciting facts showing. a com- 
pliance with L. (1895) c 163 p 349, as 
to the sale of such timber, is prima 
facie evidence as against the pur- 
chaser of a valid sale of the timber 
therein described. State v. H. 

Akeley Lumber Co., 107 Minn. 54, 119 
NW 387. (8) Evidence held to sus- 
tain finding that original scale report- 
ed to state was incorrect and false, 
and known to be so by those who 
made it. State v. Horr, supra. (9) 
Evidence held to sustain finding that 
no timber taken by trespassers was 
included in rescale. State v. Horr, 
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In some 


supra. (10) Where the state sold 
standing timber to defendant, to be 
paid for in accordance with a certain 
seale, and three years after settle- 
ment the state auditor discovered that 
an incorrect scale had been reported, 
and, under L. (1895) ¢ 163, demanded 
a rescale, which disclosed a dis- 
erepancy, in an action to recover the 
price of the timber so unscaled, evi- 
dence held to sustain findings for 
the state. State v. Brooks-Scanlon 
Lumber Co., supra. (11) Action for 
wrongful cutting see supra § 32. 

54. See cases infra this note. 

[a] Timber which may be sold.— 
Under Hemingway Code § 7512, au- 
thorizing the board of supervisors to 
sell the merchantable timber on the 
sixteenth sections of land, the super- 
visors are authorized to sell only the 
timber which is merchantable at the 
time of the sale, not that which may 
thereafter become merchantable with- 
in the time granted to remove the 
timber. Pear] River County v. Wy- 
att Lumber Co., 270 Fed. 26 [rev sub 


rie Robertson v. Hines, 267 Fed. 
[b] Authoxity to sell.—(1) Under 


Const. (1890) § 211, limiting the time 
for which the state can part with 
control and possession of school 
lands, and under Code (1906) § 4702, 
authorizing county supervisors to sell 
the timber on such lands, the super- 
visors may permit the purchaser to 
enter the land to remove the timber, 
and to burden the land with the sup- 
port thereof until removed, but they 
cannot grant him an indefinite length 
of time. L. N. Dantzler Lumber Co. 
Vier states: Iie MIsSs. 03 550 toe IS else.) 
Such code provision does not violate 
the constitution. State v. Dunnam, 
(Miss.) 67 S 461. ¢€3) Thus the word 
‘Jands,”’ in Const. (1890) § 211, pro- 
hibiting the sale of school lands, in- 
eludes the soil only, and not timber 
growing thereon; hence Code (1906) 
§ 4702 is not unconstitutional because 
it authorizes a sale of such timber. 
L. N. Dantzler Lumber Co. v. State, 
supra. (4) A board of supervisors 
can sell the right to cut timber ona 
schoo] section only to, or with the 
consent of, the lessee, or to, or with 
the consent of, the person to whom 
the lessee has sold the timber, and 
such persons’ assignees. Fermwood 
Lumber Co. v. Rowley, 110 Miss. 821, 
71 S 3. But see State v. Blodgett, 
110 Miss. 768, 70 S 710 (where the 
court said that a board of super- 
visors had full power, in the exer- 
eise of its discretion, to sell timber 
on sixteenth section lands to the les- 
see of the land, or anyone else). 

[c] Who may purchase.—Under 
Code (1906) § 4702, empowering coun- 
ty supervisors controlling school 
lands to sell the merchantable tim- 
ber thereon, a corporation may law- 
fully acquire and dispose of such tim- 
ber for commercial purposes. South- 
ern Plantations Co. v. Kennedy Head- 
ing Co., 104 Miss. 131, 61 S 166. 

{d] Determination as to price is 
discretionary with the county super- 
visors whose decision will not be dis- 
turbed in the absence of fraud or col- 
lusion. L. N. Dantzler Lumber Co. 
v. State, 97 Miss..355, 53 SL. 

[e] Effect of inadequacy of price. 
—Inadequacy of price does not vitiate 
a sale of timber on school lands un- 
der Code (1906) § 4702, in the ab- 
sence of fraud. State v. Dunnam, 
(Miss.) 67 S 461; L. N. Dantzler Lum- 
ber Co; v.- State, 97 “Miss: 355, 53 S 1. 

{f] YWerm for removal.—(1) Where 
the board of supervisors sells the 
timber on a school section ‘of land in 
accordance with Code (1906) § 4702, 
Hemingway Code § 7512, and grants 
the purchaser fifteen years within 
which to cut and remove the timber 
as a reasonable time for doing so, 
such sale is not invalid under Const. 
(1890) § 211. J. J. Newman Lumber 
Co. v. Robertson, 131 Miss. 739, 95 S 


‘ber from 


sible only in case of payment. 
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jurisdictions the authority of ecer- 


244, 1.(2), Under Const. (1890) 98) 2449; 
since the maximum time therein pro- 
vided within which the board of su- 
pervisors can lease a sixteenth sec- 
tion is twenty-five years, within this 
limit of twenty-five years they have 
a right to decide that a reasonable 
time for a purchaser to remove the 
timber is any time not in excess of 
twenty-five years. ie Newman 
Lumber Co. v. Robertson, supra. (3) 
A few months before the expiration 
of the time granted a purchaser with- 
in which to cut and remove the tim- 
a sixteenth section, the 
board of supervisors had a right to 
sell and convey to this purchaser 
the right to cut and remove the tim- 
ber remaining uncut by him at the 
expiration of the time limit of his 
first deed, and to grant him one year 
within which to cut and exercise all 
other privileges- granted him in his 
original deed, when this is done in 
good faith and for a valuable consid- 
eration. J. J. Newman Lumber Co. 
v. Robertson, supra (first permit for 
renewal was fifteen years). 

{[g] Construction of deed.—Under 
Code (1906) § 2774, providing that 
conveyances purporting to pass more 
than grantor’s interest shall pass that 
interest only, a deed from county 
supervisors, under § 4702, of timber 
on school lands, passes only such 
right or interest as the supervisors 
could convey. lL. N. Dantzler Lum- 
ber, Cow. tetate oT MASS cop Sap oma 

[h] Action to set aside sale.— 
Bill by the state to set aside convey- 
ance of timber on sixteenth section 
lands to lessee of the land did not 
show fraud or collusion between the 
lessee and the board of supervisors. 
Shee v. Blodgett, 110 Miss. 768, 70 S 

55. See cases infra this note. 

[a] Sufficiency of contract of sale 
and bond.—Contract for sale of state 
timber and bond under Rev. Code 
(1921) § 1873 held to follow statutory 
requirements. State v. American 
Surety Co., 78 Mont. 504, 255 P 1068. . 

[b] Bond and permit as distinct 
obligations.—(1) Permit to cut state 
timber and bond are distinct obliga- 
tions and are not within the general 
code provision, Rev. Code (1921) § 
7533, requiring that several contracts 
relating to some matters between 
some parties, and made as part of 
substantially one transaction, are to 
be taken together. State v. American 
Surety Co., 78 Mont. 504, 255 P 1063. 
(2) Sureties’ liability on timber pur- 
chaser’s bond to state is independent 
of other obligations under contract to 
purchase timber, except as to the 
amount due the state. State v. Amer- 
ican Surety Co., supra. 

[ec] Obligation and liability under 
bond.—(1) Statutory bond of timber 
purchaser is absolute promise defea- 
State 
v. American Surety Co., 78 Mont. 504, 
255 P 1063. (2) Surety on timber 
purchaser’s bond to state is not re- 
leased by state’s failure to assert 


other provisions of contract for 
state’s benefit to insure payment. 
State v. American Surety Co., supra. 
56. See infra this note. 
[a] Yimber subject to sale.— 
Where, under Const. art 6 § 32, and 


Ach May 291900) Gas PLOT On mew tas)). 
the commissioner of the land office 
leased certain school lands to plain- 
tiff for five years without excepting 
the timber growing thereon and dur- 
ing the life of the lease sold such tim- 
ber to another, the sale was invalid 
as against the _ lessee. Tansel v. 
Storm, 40 Okl. 363, 138 P 168. 

57. See cases infra this note. 

{a] Validity and setting aside,— 
(1) Where the state approved applica- 
tions for the purchase of state land, 
on the belief that it was agricultural, 
and did not contain timber of mate- 
rial value, and executed patents there- 
for, the state could not thereafter re- 
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tain officers to dispose of timber upon state lands has 


been denied.** 


[§ 35] d. Title and Remedies as between Private 
Where there has been a wrongful eut- 
ting of timber on state lands, title to the timber so 
cut, although it remains on the land, does not pass 


Individuals. 


to a subsequent purchaser from the 


cover the land, in the absence of fraud 
for mere mis take in determining the 
character of the land. State v. Ort, 
66 Wash. 130, 119 P 21. (2) Reming- 
ton & B. Code § 6680, invalidating cer- 
tain sales and leases, applies to ex- 
ecutory contracts only, and does not 
entitle the state to maintain an ac- 
tion to set aside patents to land sold 
as agricultural because it in fact con- 
tained over one million feet of tim- 
ber per quarter section which was not 
sold separately from the land as re- 
quired by the esisclng statute. State 
v. Ort, supra 

58. See cases intra this note. 

[a] In Arkansas (1) under Acts 
(1905) p 398, authorizing the county 
judge of Mississippi County to ‘“‘lease”’ 
any tract of uncleared sixteenth sec- 
tion school lands, and providing that 
all lands cleared under the act shall 
be rented annually after the expira- 
tion of the lease, the county judge 
did not have power to sell the timber 
on the remaining part of the school 
lands for the purpose of clearing that 
which was actually leased. Missis- 
sippi County School Dist. No. 36 v. 
Gladish, 111 Ark. 329, 163. SW 1194. 
(2) Although the part of a lease of 
uncleared school lands, which sold to 
lessee all the merchantable timber on 
the whole section, was void as beyond 
the power of the county judge, the 
whole lease will not be declared void 
in a suit by taxpayers to set it aside, 
especially where lessee has cleared 
part of the land and built tenant hous- 
es thereon pursuant to the lease. 
Mississippi County School Dist. No. 
36 v. Gladish, supra. (3) Lease of 
wild school lands executed, by coun- 
ty judge of Missis sippi County under 
Acts (1905) p 398, giving lessee com- 
pany privilege to cut and remove 
what timber it wished, was void in 
so far as attempting to convey tim- 
ber on land the comvany was not re- 
quired to put in cultivation as com- 
pensation for clearing land which its 
contract required it to clear, but val- 
id as to land it was required to clear. 
State v. Robinson, 148 Ark. 456, 220 
SW 836. 

[b] In Louisiana parish school 
boards have no authority to dispose 
of timber found on school sections, 
and an attempted sale by such a 
board conveys no right. State v. F. 
B. Williams Cypress Co., 1381 La. 62, 
58 S 1033 [judgm amended on other 
grounds 132 La. 949, 61 S 988, AnnCas 
1914D 1290]; State v. Stark, 111 La. 
594, 35°S 760. 

: 59. Rogers v. Bates, 1 Mich. N. B. 
3. 


60. Rogers v. Bates, supra. 

61. Rogers v. Bates, supra. 

62. Rogers v. Bates, supra. 

63. See cases infra this section. 

[a] Licenses from dominion au- 
thorities.—(1) Under Consol. St. e 238 

1, a person appointed “the agent 


for crown timber for the western di- 
vision of Upper Canada,’ had not, as 
such, any power to grant licenses. 
Farquharson v. Knight, 25 U. C. Q. B. 
(Ont.) 413. (2) A duly authorized 
license would not have been revoked 
merely by the purchase of the land by 
another. Farquharson v. Knight, su- 
pra. (3) The superintendent general 
of Indian affairs of an officer author- 
ized by him had no authority to grant 
a license for a longer period than one 
year under the statute applicable. 
Booth v. Rex, 14 Can. Exch. 115, 10 
DomLR 371, 12 EastLR 144 [aff 51 
Can. S.iCi20,0 21. DomLR S58 17> C4) 
Licensee had no enforcible right to 
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state,°® and he is | granted land.®’ 


a renewal. Booth v. Rex, 51 Can. S. 
C. 20,21. DomLR 1558. -[aff! 14 Can. 
Hxch. 115, 10 DomLR 371, 12 EastLR 


144]. 
[b] British Colnmbia.—Crown 
grant issued subsequent to timber 


lease was not subject to a later lease 
to some lessee issued under Land 
Amendment Act of 1901 on surrender 
of first lease, the last lease contain- 
ing an exception of existing public 
and private rights. North Pac. Lum- 
ber v. Sayward, 25 B. C. 322, [1918] 
2 WestWkly 771. Contra North Pac. 
Lumber Co., Ltd. v. British American 
Trust iCo.wintde<23 BiiCr 3s22 

[ce] New Brunswick.—(1) Under 
a provision of license under the act 
of March 20, 1913, giving licensee an 
option, as a condition of granting the 
license, to cut a specified amount of 
timber or to pay a certain amount in 
lieu of cutting, payment is not a pen- 
alty for failure to cut, but the con- 
ferring of the privilege of holding the 
land without cutting. Rex v. Royal 
Bank, 48 N. B. 285. (2) A timber li- 
cense may be assigned without an in- 
strument under seal registered in the 
county where the land is situated. 
Laughlan v. Prescott, 1 N. B. Eq. 406. 
(3) But the instrument involved was 
not an assignment of the license, but 
at most a mere sublicense, conferring 
no right of renewal against the crown, 
and amounting only to a sale of, or 
an agreement to sell, rights under the 
license, enforceable by specific per- 
formance against the original licensee 
upon the license being renewed to 
him, or, if not renewed, giving rise to 
an action at law for breach of the 
agreement. Laughlan y. Prescott, su- 


pra. 

[ad] Newfoundland.—(1) Although 
@ person has published a notice in 
the Royal Gazette of his intention to 
apply for a license, and all prelim- 
inary steps have been taken, the gov- 
ernor in council may refuse the ap- 
plication, and, having exercised that 
right, his decision cannot be reviewed. 
Glenwood Lumber Co. vy. Phillips, 8 
Newfoundl, 444. (2) Under Consol. 
St. c 61, a person, even though he 
can show sufficient grounds to justify 
the court in setting aside defendant’s 
license, if he is unable to show suffi- 
cient grounds to justify the court in 
holding that he is entitled as of right 
to a license for the areas in question, 
has no right to have defendant’s li- 
cense set aside. Glenwood Lumber 
Co. v. Phillips, supra. (3) Where 
plaintiff's application for a lease of 
the land in question had been ap- 
proved by the governor in council, 
and the trespasses of defendants were 
committed after this date, plaintiff 
had a good title to the land and to 
all timber thereon during the whole 
of the time covered by defendants’ 
trespasses, and was entitled to sue in 
respect of such trespasses. Phillips 
v. Glenwood Lumber Co., New- 
foundl. 390 [aff 8 Newfoundl. 454]. 
(4) Defendant’s claim that plaintiff’s 
lease was void because the require- 
ments of the Crown Lands Act, as 
to.the form of making application, 
had not been observed, and also be- 
cause one month’s notice of the ap- 


plication had not been published, 
could not be relied on as a defense to 
plaintiff's action for trespass. Phil- 
lips v. Glenwood Lumber Co., 8 New- 
foundl. 454 [aff 8 Newfoundl. 390]. 
[e] Ontario.—(1) Under statute 
there is no equitable right of renew- 
al. Muskoka Mill, ete., Co. v. McDer- 
mott, 21 Ont. A. 129. (2) Under the 


not entitled to replevy it®® unless 
with timber to which he has title.®+ 
ever, replevy timber where the wrongful cutting oc- 
curs after his purchase.®? 

[§ 36] 3. Canadian Crown Lands. 
censes and leases are issued to cut timber on un- 
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it has been mixed 
He may, how- 


In Canada li- 


A license, under the Dominion 


Crown Timber Act [Act (1897) ¢ 22] 
with reference to the land itself, the 
right of the licensee therein is clear 
and distinet, namely, it is a right to 
take and keep exclusive possession of 
the lands described, with, in the sec- 
ond piace, a power to cut and remove 
timber therefrom. McPherson _v. 
Temiskaming Lumber Co., Ltd., 
[1913] A. C. 145. See McArthur v. 
Northern, ete., Junction R. Co., 17 
Ont. 'A. 86 [mod 15 Ont. 733] (as to 
sufficiency of licensee’s title to main- 
tain trespass on timber lands inter- 
mediate the expiration of one license 
and the acquisition of another li- 
cense). (3) As regards the timber, 
the property therein, when cut, is 
vested in the licensee, and this vest- 
ing takes place whether the opera- 
tions of cutting are carried out with 
or without the licensee’s consent. 
McPherson vy. Temiskaming Lumber 
Co., Ltd., supra. (4) Where a survey, 
even if not perfectly accurate, has 
been sanctioned, adopted, and acted 
upon by the Government officers, a 
boundary being marked on the ground 
according to it, must be treated, un- 
til a change is made by competent au- 
thority, as the true boundary between 
timber limits. White v. Dunlop, 27 
U. C. Q. B. 237. (5) Under provisions 
of the Mining Act for the reservation 
of pine trees to the crown in grants 
of mining lands, pine trees cut by a 
trespasser on lands held under a min- 
ing patent or lease remain in the 
crown (Eastern Constr. Co., Ltd. v. 
National Trust Co., Ltd., [1914] A. C. 
197), (6) and the patentee or lessee of 
such lands is not entitled to recover 
for pine timber reserved to the 
crown where the crown has author- 
ized such trespasser to remove the 
timber (Eastern Constr. Co., Ltd. v. 
National Trust Co., Ltd., supra). 

{[f] Quebec.—(1) A sale by a local 
land agent which has not been ap- 
proved by the commissioner of crown 
lands does not prevent the issuance 
of a timber license. Leblane v. Rob- 
itaille, 31 Can: S.C: 582. (2) Public 
sale of timber is necessary in order 
to authorize a permit. Peterborough 
Realty Co. v. Ferland, 26 Que. K. B. 
61. (3) Permit must be one which 
law authorizes in order to allow a 
person in possession under the per- 
mit to claim property in trees and to 
claim lumber. Peterborough Realty 
Co. v. Ferland, supra. (4) A per- 
son claiming timber cannot attack the 
title of another on the ground that 
the latter had not paid rent to the 
government, had not registered his 
title, or had not renéwed his permit. 
Peterborough Realty Co. v. Ferland, 
supra. (5) Licensee’s rights are su- 
perior to rights in land accruing sub- 
sequent to those ef licensee. Hall xe 
Dominion of Canada Land, ete., Co., 
8 Can. S. C. 631. (6) Timber licenses 
have been held not to be retroactive 
as against prior grantees holding un- 
der location tickets. Price v. Delisle, 
21 Que. Super. 411. (7) Lots granted 
or located prior to the daie of the 
license are not Subject to the rights 
conferred thereby. Price vy. Delisle, 
supra, (8) Where the holder of a 
timber license does not verify the 
correctness of the official description 
of the lands to be covered by the li- 
cense before it issues, and after its 
issue works on lands and makes im- 
provements on a branch of a river 
which he believes forms part of his 
limits, but is subsequently ascer- 
tained by survey to form part of ad- 
joining limits, he cannot recover from 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Lands Act, to cut a specified amount of timber from 
certain land does not vest in the licensee any es- 
tate, right, or title in the land, or prevent the govern- 
ment giving like licenses, or others of equal authori- 
ty, to other persons, so long as there is sufficient 
timber to satisfy the requirements of the first li- 
Orders in council authorizing the minister 
of the interior to grant licenses to cut timber do not 
constitute contracts between the crown and pro- 
posed licensees, but are revocable by the crown until 
acted upon by the granting of licenses under them.®® 

[§ 37] HE. Inclosure, Assertion of Exclusive Rights, 
or Obstruction of Transit—1. In General. 
closure of the public lands of the United States made 
or maintained by a person without color of title or an 
asserted right thereto, claimed in good faith, is un- 
lawful,®°® as is also the assertion of a right to the ex- 
elusive use and occupancy of any of the public land 
without a claim or color of title or an asserted right 
as to inclosure as specified above,®? or the preven- 
tion or obstruction of free passage or transit over or 
In the absence of stat- 


cense.°+ 


through the public lands.®* 


the crown for losses sustained by 
acting on an understanding derived 
from a plan furnished by the crown 
prior to the sale. Grant v. Reg., 20 
Can. S. C. 297. (9) Sufficiency of ap- 
proval of survey by Quebec minister 
of lands and forests see Shives Lum- 
ber Co. v. Price, 58 Can. S. C. 142, 
47 DomLR 418. 


64. Sinnott v. Scoble, 11 Can. S. 
Cio td. 

65. Bulmer v. Reg., 28 Can. Si C: 
488. 


{a] Renewal.—There was no abso- 
lute right to renewal of license in the 
absence of any agreement for renew- 
al. Bulmer v. Reg., 23 Can. S. C. 488, 
3 Can, Exch. 184. 

66. USCA tit 43 § 1061. See Clem- 
mons v. Gillette, 33 Mont. 321, 83 P 
879, 114 AmSR 814; Garst v. Love, 
STORK 46. 05. bo: 

[a] Statute forbidding inclosure 
constituticnal.—Camfield v. U. S., 167 
U. S. 518, 17 SCt 864, 42 L. ed. 260 
[aff 66 Fed. 101, 18 CCA 359 (aff 59 
Fed. 562)]. 

[b] Purpose of statute.—The act 
of congress was passed in view of a 
practice which had become common 
in the western territories of inclosing 
large areas of lands of the United 
States by associations of cattle rais- 
ers, who were mere trespassers, with- 
out shadow of title to such lands, 
and surrounding them by barbed wire 
fences, by which persons desiring to 
become settlers upon such lands were 
driven or frightened away, in some 
cases by threats or violence. Camer- 
anv. Us Shoes) Uses sO 13) SCt. 595, 
37 L. ed. 459. 

[ec] Want of claim or color of title 
or of asserted right refers to time 
when the inclosure is maintained. 
Cardwell v. U. S., 169 Fed. 592, 95 
CCA 90 [certiorari den 215 U. S. 599, 
30 SCt 400, 54 L. ed. 343]; Bircher vy. 
TH Si; 169 Fed. 589, 95 CCA 87. 

[d] Corporation which occupied 
and inclosed public land, at least be- 
fore its predecessor’s selection of land 
in exchange for land in a forest re- 
serve, under Act Congr. June 4, 1897 
ec 2 was violating Act Febr. 25, 1885 


e 149. Pacific Live Stock Co. v. 
Isaacs, 52 Or; 54,-96 P 460. é 
[e] Statute does not prohibit fenc- 


ing by a person who has held land, 
by himself or his predecessors, un- 
der claim of right and color of title 
for over twenty years, Denee v. An- 
keny, 246 U. S. 208, 38 SCt 226, 62 L. 
ed. 669 [aff sub nom. Morrison v. 
Gunning, 91 Wash. 693, 157 P 1199, 
sub nom. Ridpath v. Denee, 85 ‘Wash. 
$22, 148 P 15]. 

67. USCA tit 43 § 1061. 

[a] “Good faith’ (1) within the 
act of congress of Febr. 25, 1885, is 


PUBLIC LANDS 


Any in- 


freedom from any design to defraud 
any person having the better title; 
and knowledge of an adverse claim 
to, or lien on, the property does not 
indicate bad faith, unless accompa- 
nied by some improper means to de- 
feat such claim or lien. Sandusky 
Third Nat. Exch. Bank v. Smith, 20 
N. M. 264, 148 P 612: [aff 244 U.S. 
184, 37 SCt 51661 Li. edy 1071]: (2) 
Occupancy of public land within lim- 
its of the original survey of a Mex- 
ican land grant, but outside of a later 
survey of such grant, was not ren- 
dered unlawful by the act of congress 
of Febr. 25, 1885, after grant had been 
confirmed by court of private land 
claims. Smith v. Sandusky Third 
Nat. Exch. Bank, 244 U. S. 184, 37 SCt 
516, 61 L. ed. 1071 [aff 20 N. M. 264, 
148 P 512]; Robinson y. Sawyer, 23 
N. M. 688, 170 P 881. (8) A contract 
for sale of the land was not illegal. 
Robinson v. Sawyer, supra; Sandusky 
Third Nat. Exch. Bank vy. Smith, su- 


pra. 

{[b] Refusal of injunction which 
would give rights denied by statute. 
—A court of equity will not, at the 
instance of the owner of odd-num- 
bered sections, enjoin another owner 
of live stock from grazing them on 
odd-numbered sections in absence of a 
legal fence maintained by plaintiff un- 
der Code (1915) § 39. Jastro v. Fran- 
Gisy: 24) Ni Ml. 1275 2 P1389, 


68.. USGA) tit 43 § 1068. See 
Krause v. U. S., 147 Fed. 442, 78 CCA 
642. 

[a] Acts prohibited.—The statute 


requires that public lands shall be 
left open for the passage of persons 


and stock, Stoddard v. U.S., 214 Fed. 
566, 131 CCA 18. 
{[b] Effect of notice to persons 


crossing lands.—Under Act Febr. 25, 
(1885) § 3, the owner of a large quan- 
tity of land, the sections alternating 
with sections of public land and the 
entire tract being uninclosed, could 
not, by notice, render a stock owner 
liable in trespass for crossing such 
tract with his stock. Mackay v. Uinta 
Dev. Co., 219 Fed. 121, 135 CCA 28; 
Mackay v. Uinta Dev. Co., 219 Fed. 
PLE ,135, -CCA 18; , ! 

[c] Statute may be relied on in 
action between private litigants.— 
Mackay v. Uinta Dev. Co., 219 Fed. 
Grp sone CAL cL3. 

69. U.S. v. Bernard, 202 Fed. 728, 
UICC AL 190; 

70. Cameron v. U. S., 148 U.S. 301, 
138 SCt 595, 37 L. ed. 459 [rev 3 Ariz. 
TOO EA Teal F Sek 

[a] Gands not within statute.— 
(1) A state school section and also 
one embraced in a railroad grant. 
U. S. v. White, 110 Fed. 598. (2) 
Land included ina railroad grant and 
conveyed by the railroad to defend- 
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ute, the United States has all the common-law rights 
of an individual in respect of the wrongful inelo- 
sure of the publie lands.®® 

To what lands applicable. 
aimed at unlawful inclosure or occupancy applies 
only to the inclosure or occupancy of public lands of 
the United States.7° 

[§ 38] 2. What Constitutes Unlawful Inclosure. 
It is not necessary to constitute an unlawful inelo- 
sure of public lands that the person accused should 
entirely surround the land with his own fences;71 
but the inclosure may be unlawful where he complete-- 
ly ineloses the land by constructing his fence with 
reference to, and so as to connect with, fences erect- 
ed and maintained by others,*2 or so as to take ad- 
vantage of a natural barrier impassable for cattle.7* 
Neither is it necessary that the fence should be on 
public land,‘* for when a person ‘under the guise of 
inclosing his own land, builds a fence thereon for 
the purpose and with the intention of inclosing pub- 
he lands, such fence or inclosure is unlawful.7® 
it has been laid down in general terms that a prop- 


The federal statute 


But 


ant, although it had not been sur- 
veyed. U.S. v. Godwin, 7 Mont. 402, 
16 P 850. (3) Land conveyed to state. 
U. S. v. Elliott, 74 Fed. 92. (4) Land 
covered by a homestead claim after 
entry and before patent. U. S. v. 
Buchanan, 232 U. S. 72, 34 SCt 237, 
58 1. ed. 511. j 

{b] Land reserved and set apart 
for school purposes in a territory 
remains part of the public land. U. 
S. ve Bisel, 8 Mont. 20, 19 P 251; U. 
S. v. Elliot, 12° Utah 119, 41 P 720 
[overr U. S. v. Elliot, 7 Utah 389, 
26 P1117]; Barkley v. U. S., 3 Wash. 
T45225\19 “PE SG: 

[ec] Suit by private individual to 
enjoin construction of fence on pos- 
sessory claim.—Defendant, a citizen 
duly qualified to enter a homestead 
under the land laws of the United 
States, having established his home 
on unsurveyed public land so as to 
acquire a three months’ preference 
right to enter the same under the act 
of Febr. 19, 1909, cannot be enjoined 
by an adjacent owner of patented land 
from erecting fences on the theory 
that erection of such fences would 
prevent cattle belonging to the owner 
of the patented land from passing 
from the open range to the owner’s 
watering troughs, for such a restric- 
tion would be an invasion of the 
homestead rights of the occupant. 
Callison v. Ronstadt, 21 Ariz. 348, 188 
P 266. 

71. Thomas y. U. S., 1386 Fed. 159, 
GO CCAS 7. 

72. Simpson v. U. S., 184 Fed. 817, 
LOT CCA (893s Thonvas! avi. (Une Seaiso 
Fed. 159, 69° CCA 594. 

73. Stoddard v. U. S., 214 Fed. 566, 
LBL CCAS VThomasl) VamUb Seals: 
Hed.159;, 69 /CCA157, 

74. Camfield v. U. S., 167 U.S: 518, 
17 SCt 864, 42 L. ed. 260 [aff 66 Fed. 
101 (aff 59 Fed. 562), and foll Card- 


well 'v. U, 8, 186 Fed. 593, 69 CCA 
“75. Camfield v. U. S, 167 U. S. 


518, 17 SCt 864, 42 L. ed. 260 [aff 66 
Fed. 101, 18 CCA 359 (aff 59 Fed. 562), 
and foll Cardwell v. U. S., 136 Fed. 
593, 69 CCA 367]; Homer v. U. S., 185 
Medi (4a L038 CCAM TOS (POLtSe vain 
114 Fed. 52, 51 CCA 678; U.S. vy. Bu- 
ford, 8, Utah 173, 30. P) 433. 

[a] Public land within private 
land.— Where defendants maintained 
a fence around a large tract of land, 
the greater part of which they owned, 
but which also included smaller tracts 
of public land of the United States, 
such inclosure was not rendered law- 
ful by again inclosing the govern- 
ment tracts by fences built around 
each by defendants on their own land, 
thus segregating them from the larg- 
er inclosed tract. Homer y, U. S., 185 
Hed, 741, 108 CCA 79, 
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erty owner may construct fences on his own land 
to protect 1f against trespass, and to render the land 
useful for the proper enjoyment thereof, where he 
has no intention of appropriating or inclosing pub- 
lie lands or preventing lawful access thereto;7® and 
where, in good faith, for the purpose of inclosing his 
own’ land, he builds a fence on the line extending 
around the tract, such act is not unlawful, even 
though such fence so connects with fenced lands of 
other owners as thereby to inclose unclaimed public 


lands.*7 


[§ 39] 3. Effect of Unlawful Inclosure on Rights 
One who unlawfully incloses 
government lands with his own acquires no right 
to the exclusive possession of such government 
lands;*® nor ean he by such inclosure deprive others 
of the right to peaceably turn cattle thereon.*® 
Agreements or contracts between private individu- 
als contemplating the maintenance or recognition of 
unlawful inclosures of public lands cannot be en- 


‘of Private Individuals. 


forced.®° 


[§ 40] 4. Defenses to Proceedings under Statute. 
In a proceeding under the statute it is a sufficient 
defense to show that the lands inclosed are not pub- 


76. U.S. v. Rindge, 208 Fed. 611. 

[a] Inclosure not unlawful.—Gol- 
conda Cattle Co. v. U. S., 214 Fed. 903, 
T31"CCA 199, 20d) led. 281; 11.9 CCA 
579 [rev 196 Fed. 240]; U.S. v. John- 


ston, 172 Fed. 635. 
S., 114 Fed. 52, 51 


Vise APOUGSE Va. Us 
CCA 678. 

78. Pool v. Baker, 23 Wyo. 539, 154 
P 328: Wardman v. King, 15 Wyo. 
503, 85 P 382. 

[a] Enjoining rightful holder.— 
Where one unlawfully incloses a por- 
tion of the public domain with his 
own land, he cannot in equity enjoin 
a rightful holder thereof from main- 
taining his lawful possession. Pool 
v. Baker, 23 Wyo. 53 9, 154 P 328. 

79. Hardman v. King , 15 Wyo. 508, 
85 P 382. 

[a] Actions for damages and in- 

junction.—A person inclosing a sec- 
tion of land of the public domain for 
the purpose of pasturing his stock 
thereon has no right to recover dam- 
ages for the pasturing of the land by 
another and the consequential injury 
resulting from his being compelled 
to allow his stock to run at large on 
the common range, nor can he main- 
tain a suit in equity to prevent an- 
other from trespassing on the land. 
Clemmons vy. Gillette, 33 Mont. 321, 
83 P 879, 114 AmSR 814. 
Lingle v. Snyder, 160 Fed. 627, 
87 CCA 529; Garst v. Love, 6 Okl. 
46, 55 P19: See Yates v. White, 30 
N. M. 420, 235 P 4387. 

81. Cameron v. U. Si 148° 0e"S; 
301,. 13 SCt 595, 37% L. ed.. 459 [rev 3 
Ariz? 100,21 Polity; US. ve White, 
110 Fed. 598; U.S. v. Elliott, 74 Fed. 
92; U. S. v. Godwin, 7 Mont. 402, 16 
P 850 [foll U. S. v. Williams, 6 Mont, 


379, 12 P 851; Northern Pac. R. Co. 
v. Lilly, 6 Mont. 65, 9 P 116; North- 
ern Pac. R. Co. v. Majors, 5 Mont. 


A 2 Pace 
[a] Where land was transferred 
to state after a suit was brought, the 


suit must be dismissed. U. S. v. El- 
liot, 74 Fed. 92. 

S2reCameron iy. (Ws Ss, 0 248 Us: 
301, 88 SCte 595, 387 Tn. ed 459 \[rev 


SrA. LOOM2TER 17715  UeSiev., Osborn, 
44 Fed. 29; U. S. v. Brandestein, 32 
Fed. 738, 13 Sawy. 64 (where defend- 
ant as licensee of a railroad inclosed 
lands embraced in a grant to such 
railroad and which had been with- 
drawn from settlement although not 
yet earned); U.S. v. Godwin, 7 Mont. 
402, 16 P 850 (inclosure by person 
who had filed notice of declaration 
as a settler on the land): 

{a] What constitutes color of title 


PUBLIC LANDS 


States.8° 


-[§§ 38-42 


lic lands,*! or that defendant had a claim or color 
of title to the land acquired in good faith.*? 
failure of the land department to give notice requir- 
ing removal of an unlawful inclosure before be- 
ginning prosecution is not a defense;** nor does the 
mere offer of defendant to make conditions satisfac- 
tory to the government relieve him from lability.** 

[§ 41] 5. Civil Remedies of United States or 
The, United States may protect its lands 
from inclosure so long as the legal title remains in 


The 


the government,°® and may compel the destruction 


in general see Cameron v. U. 
ULRISMS0 Ls S@u oOo. o dee 
[rev 3 Ariz. 100, 21 P 177]; Los An- 
geles Farming, etc., Co. v. Hoff, 4 
Cal. Unrep. Cas. 294, 34 P 518; 
dusky Third Nat. Exch. Bank v. 
Smith, 20 N. M. 264, 148 P 512 [aff 
244 U.S. 184, 37 SCt 516, 61 L. ed. 


1071]. 

83. Simpson y. U. S., 184 Fed. 817, 
107°: CCA 89. 

84. qerscnt v. U. S., 186 Fed. 711, 
108 GCA 58 

85. i eg see supra § 40 

86. U.S. v. Brighton Ranch Co., 25 
Feds 465. 

[a] Where land has been entered, 


the government can protect it in the 
same manner, except where the per- 
son who has entered the land has 
built his own fences or given an ex- 
press license to others to build fences 
U. S. v. Brighton Ranch Co., 25 Fed. 


465. 

87. Camfield v. U. S., 167 U. S. 518, 
17 SCt 864, 42 L. ed. 260 [aff 66 Fed. 
101, 18 CCA 359 (aff 59 Fed. 562)) 
(although the fences are erected on 
private property). 

[a] Enforcement of decree for re- 
moval or destruction of an unlawful 
inclosure of public lands, rendered 
under Act Febr. 25, 1885 § 2, is with- 
in the police power of the United 
States to protect its property and is 
not an infringement of the constitu- 
tional rights of the owner of the in- 
closure. Golconda Cattle Co. v. U. S., 
201 Fed. 281, 119 CCA 519, 214 Fed. 
903, 131 "CCA1199 * [rev on ‘other 
grounds 196 Fed. 240]. 

88. U.S. v. Bernard, 202 Fed. 728, 


U2 OCA 190 80> Sy ive Brishton 
Ranche Co., 26 Fed. 218. 
[a] Incidental relief.—(1) The act 


of congress of Febr. 25, 1885, gives 
federal courts jurisdiction in equity 
to restrain the inclosure of public 
lands, and to award damages for the 
use thereof as incidental relief. U. 
S. v. Bernard, 202 Fed. 728, 121 CCA 
POO. SCZ) Defendant may be liable for 
the value of their use, although such 
lands were not injured, and ‘would 
not have been leased by the govern- 
ment if not inclosed. U.S. v. Bern- 
ard, supra. (3) By suing in equity to 
restrain the illegal inclosure of pub- 
lic lands and for damages, the Unit- 
ed States waived its right to exem- 
plary damages. U.S. v. Bernard, su- 
pra. 

{b] Dismissal of bill.—(1) Ina suit 
brought by the United States under 
the act of Febr. 25, 1885 for unlawful 
inelosure and occupancy of public 


or removal of fences inclosing public lands.*? 
appropriate civil remedy is by injunction,®® which 
may be mandatory as to so much of the fence com- 
plained of as exists,*® and prohibitory as to build- 
ing any future fences.®°® 

In Texas the state has the right to proceed for a 
mandatory injunction to compel the removal of an 
unlawful inclosure,®! notwithstanding such inelosure 
is a penal offense under statute.°? 

[§ 42] 6. Criminal Prosecutions.°®? 
or maintaining of an unlawful inclosure or the as- 
sertion of an exclusive right, or the obstruction of 
passage, is a criminal offense under the statute.°* 


The 


The making 


lands, where the evidence shows that 
defendants were not at the time of 
suit maintaining such inclosure, so as 
to warrant an injunction, but that 
it may have been built and main- 
tained by some of them in the past, 
a dismissal of the bill should be with- 
out prejudice to the right to sue at 
law for damages for use and occupa- 
tion. U.S. v. Bothwell, 277 Fed. 419. 
(2) The bill should be dismissed 
where, in the course of the suit, the 
land in question is granted to a state. 
U. S. v. Elliott, 74. Fed. 92. 

89.. -Us-Si v.. Brighton Raneh Cao; 
25 Fed. 465, 26 Fed. 218. 

90. U. S. v. Brighton Ranch Co., 
supra. 

91. State v. Goodnight, 70 Tex. 
682, 11 SW 119. 


92. See infra § 42. 
93. Defenses see supra § 40. 
94 USCA tit 43 § 1064. See Clem- 


mons v. Gillette, 33 Mont. 321, 
879, 114 AmSR 814; 
Nat. Exch, Bank v. 
166, 125 P 632. 

[al Constitutionality of statute.— 
Act Febr. 25, 1885 §§ 38, 4, construed 
as penalizing the transient obstruc- 
tion of passage over public lands by 
particular persons, by violence or in- 
timidation, on the part of the persons 
not acting as owners, or agents, is 
not invalid as encroaching on the 
police power of the states. McKelvey 
Vv. Ua Sy 260) Us Si- 353 4485S Ct 132.467 
L. ed. 301 [aff 273 Fed. 410]. 

[b] Persons liable.—Act Febr. 25, 
1885 § 4, providing for the punish- 
ment of any person violating any of 
the provisions of that act, whether 
as owner, part owner, or agent, ap- 
plies to persons other than owners, 
part owners, or agents obstructing 
free passage over the public lands, in 
violation of § 3. McKelvey v. U. S., 
260, Un S=3538,..43,, SGt L325 60 We ed. 
301 [aff 273 Fed. 410]. 

{[c] What constitutes obstruction 
of passage.—See McKelvey v. U. 
2604U@ Sous ds, 4 ten SO Ctoheeaet a aed 


01. 

[ad] Indictments held sufficient.— 
Unlawful inclosure. Lillis vy. U. S., 
190 Fed. 530, 111 CCA 362) (certiorari 
den 223 U. S: 726 mem, 32 SCt 525 
mem, 56 L. ed. 682 mem]; Simpson 
V.. U2 US, sL84 7 Med: 817, LOn CCAS sor 
Cardwell v. U. S., 169 Fed. 592, 95 
CCA90 [certiorari den 215 U. S. 599, 
30 SCt 400, 54 L. ed. 343]; Bircher v. 
URS. 169 Fed. 589, 95 CCA 87; Krause 
i Ly, S., 147 Fed. 449, 78 CCA 642. 

[e] Admissibility of evidence.— 
(1) On the trial of an indictment for 


Somes 
Sandusky Third 
Smith, 17 N. M. 


S., 
ed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 42-43] 


All three offenses may be embraced in one indict- 
ment,°®® or if there are separate indictments they 
An indictment for - 
unlawfully inclosing a portion of the public lands 
must show that defendant is not within any of the 
exceptions permitting’ such inclosure.®? 
indictment contains three counts, the first charging 
the unlawful erection and construction of an inclo- 
sure of certain public lands, the second the unlawful 
maintenance and control of such inclosure, and the 
third the unlawful prevention and obstruction of 
free passage over said lands by means of fencing and 
inclosing the same, a verdict of not guilty on the 
first and third counts is not inconsistent with one of 
guilty on the second,°’ but under an indictment 
charging only the maintenance of an unlawful inclo- 
sure, defendant cannot be convicted of having aid- 
ed, abetted, counseled, advised, or assisted in its 


may We consolidated for trial.°® 


maintenance.®? 
In. Texas the inclosure of state 
offense under statute. 


wrongfully inclosing public lands, 
evidence that it had been the cus- 
tom of the land department, before 
commencing prosecution for such of- 
fense, to notify the parties to remove 
their inclosures, but that no notice 
had been given to accused before the 
prosecution was commenced, was 
properly excluded. Simpson v. U. S., 
184 Fed. 817, 107 CCA 89. (2) On the 
trial of an indictment for inclosing 
and asserting an exclusive right with- 
out claim or color of title, acts, con- 
duct, and statements of defendants 
tending to show the assertion of a 
right to exclude the general public or 
others from the lands described are 
competent evidence. Krause v. U. S., 
147 Fed. 442, 78 CCA 642. (3) Buta 
deed from a railroad company to de- 
fendant for unsurveyed public lands, 
described by section and subdivision 
as though surveyed, is inadmissible 
to show color of title, since it creates 
no right to any particular land. Car- 
roll v. U. S., 154 Fed. 425, 83 CCA 245. 

{f] Sufficiency of evidence.—On a 
trial for preventing and obstructing 
free passage over unoccupied’ public 
lands by force, threats, and intimida- 
tion, evidence held sufficient to sus- 
tain a verdict as against all the de- 
fendants convicted. McKelvey v. U. 
S., 273 Fed. 410 [aff 260 U. S. 353, 43 
SCt 132, 67 L. ed. 301]. 

{g] Questions for jury.—Wheth- 
er defendant, who was general man- 
ager of a large stoek ranch owned by 
a corporation, was personally charge- 
able with the offense of maintaining 
the inclosure in question in viola- 
tion of Act Febr. 25, 1885 was, un- 
der the evidence; a question for the 
jury. Hanley v. U. S., 186 Fed. 711, 
108 CCA 581. 

{h] Instructions.—The charge of 
the court in a prosecution for main- 
taining an unlawful inclosure of pub- 
lic lands in relation to evidence of 
the intention and purpose with which 
the fences complained of were built 
and maintained considered, and held 
without error. Hanley v. U. S., 186 
Fed. 711, 108 CCA-581. 

{i] Punishment.—(1) A -corpora- 
tion was held subject to fine for un- 
lawfully inclosing public domain, not- 
withstanding the amendment, after 
the offense, of the act of Febr. 25, 
1885, making inclosure unlawful and 
prescribing punishment therefor. U. 
S. v. Pacifie Live Stock Co., 192 Fed. 
443. (2) The maximum punishment 
of one thousand dollars was not war- 
ranted by the evidence; five hundred 


dollars was held sufficient. U.S. v. 
Pacific Live Stock Co., supra. 
95. Krause v. U. S., 147 Fed. 442, 


7& CCA 642. 

96. Krause: v2 Urise 

O74 OS: ve Churehill, 101 wed: 443; 
U. S. v. Felderward, 36 Fed. 490, 18 


PUBLIC LANDS 


Where an 


monopolized by 


[§ 43] F. Grazing and Pasturage.? 
pointed out, the right of the United States to the ex- 
elusive possession of public lands has not always 
been exercised,® and there is an implied license that 
such lands shall be free to persons who seek to use 
them for the purpose of grazing or pasturing stock, 
so long as the government does not forbid such use.* 
This privilege is common to all who wish to enjoy 
it,” and is not dependent upon or enlarged by the 
ownership of neighboring lands.® 
gained by priority of use,? 


[50 O.J3.] 905 


As already 


No prior right is 
nor can the privilege be 
any one directly or indirectly, or 


under claim that he is but protecting his own lands.® 
The use of public lands for grazing and pasturage of 
stock confers no title on the person so using them,°® 
and the government may, at any time, withdraw its 
consent to-such use.'° 

State statutes. 


Under the police power a state 


may, by statute, regulate’! grazing and pasturage on 


land is a penal 
of course, such 


Sawy. 513. Contra U. 'S. v. Cook, 36 
Fed. 896, 18 Sawy. 495 


98: Carroll’ v. “U:. Ss 154 Fed. 425, 
83 CCA 245. 

99. Hanley v. U. S., 186 Fed. 711, 
108 CCA 581. 

1. State v. Goodnight, 70 Tex. 682, 


11 SW 119, 

2. Injuries by animals trespass- 
ing on lands in general see Animals 
§§ 391-488. 

3. See oun: $2. 


4, 
B2B ot Sct 485, 55 L. ed. 570; Buford 
We Houtz, ES 320, 10 Sct 305, 33 
L. ed. 618 [aff 5 Utah 591, IQ 12 6331; 
Stearns v. U. S., 152 Fed. 900, 82 SW 
48. See U. S. v. Tygh Valley Land, 
etc., Co., 76 Fed. 693 (as to what lands 
license is applicable). 

Colo.—Richards vy. Sanderson, 39 
Colo. 270) 892 BP Wwe9 121 Amis 1167; 
Nuckolis v. Gaut,. 12 Colo. 361, 21.P 
41; Willard v. Mathesus, 7 Colo. 76, 
1 P 690; Morris v. Fraker, 5 Colo. 


425. 

Ida.—State v. Horn, 27 Ida. 782, 152 
P 275; McGinnis v. Friedman, 2 Ida, 
(Hasb.) Dose Li Le. Oo: 

M.—yYates v. White, 30 N. M. 
420, pea Sie 1s DUD aie Winkler, 21 
N. M. Gyege Weal P 1014. See Jastro v. 
Francis, 24 N. M. 127, 172 P 1139 (as 
to place of crossing private lands in 
order to reach grazing grounds). 
D.—Mathews v. Great Northern 
1 Co:, 7 N. D. 81, 72 NW 1085. 


Okl.—Garst v. Love, 6 OKI. 46, 55 
Tea aie 

Tex.—Pace v. Potts, 85 Tex. 473, 22 
SW _ 300. 

Wyo.—Anthony Wilkinson Live 


Stock Co. v. McIlquam, 14 Wyo. 209, 
83 P 364, 5 LRANS 733. 

[a] It is policy of federal govern- 
ment as well as the state that public 
lands not preémpted by actual set- 
tlers shall not be inclosed and shall 
be used by all persons who desire to 
graze stock thereon. State v. Brad- 
shaw, 53 Mont. 96, 161 P 710. 

{b] Nature of privilege.—The 
privilege to use unappropriated pub- 
lic lands for pasturage has become 
so confirmed by custom and recogni- 
tion and acquiescence by the federal 
government that it is everywhere re- 
garded as a valuable right. Herrin v. 
Sieben, 46 Mont. 226, 127 P 323. 

{c] Lands not subject to privi- 
lege.—(1) Under Act April 27, 1904 ¢ 
1624, the lands ceded to the United 
States by the Crow Indians did not 
become public lands upon which the 
free grazing of sheep was permitted. 
er Shy) Ash Sheep* Co!) 224° Fed. 582, 
137 "CCA 806. @) Cession of; Indian 
lands to United States in general see 
Indians §§ 59-63. 

ba Janess V¥. U. 6S., (6 BY (2d) 645% 
McGinnis v. Friedman, 2 Ida. (Hasb.) 
393, 17 P 685; Garst v. Love, 6 Okl. 


the public domain of the United States!” provided, 


statutes do not interfere with the 


46, 55 P 19; Anthony Wilkinson 
Live Stock Co. v. McIlquam, 14 Wyo. 
209, 838 P 364, 5 LRANS 733. 

[a] Resident of foreign state has 
a perfect right to drive his sheep into 
the state and graze them upon the 
public lands, a right guaranteed to 
him by the supreme law of the land. 
Pog teulor v. Harris, 45 Nev. 48, 197 P 
697. 

6. Anthony Wilkinson Live Stock 
Co. v. Mellquam, 14 Wyo. 209, 83.P 
364, 5 LRANS 733. 

7. McGinnis v. Friedman, 2 Ida. 
(Hasb.) 393, 17 P 635; Healy v. Smith, 
Oe MASI EME e y Hy iilsln UealSing 
Anthony Wilkinson Live Stock 
Co. v. MeclIlquam, 14 Wyo. 209, 33 P 
364, 5 LRANS 733. 

8. U. S.—Buford v. Houtz, 133 U. 
Srey UOlS Ct es UO pmootleem ee 618 Laff 
5 Utah BOL Looe 633]. 

Colo.—Richards_ v. Sanderson, 39 
Colo: 270, 89 BP 769, 121 AmSR 167. 

Okl.—Garst v. Love, 6 Okl. 46, 55 
Bale 

Utah.—Taylor v. Buford, 8 Utah 
112, 29 P. 880. 

Wy o.—Hardman v. King, 14 Wyo. 
503, 85 P 382; Martin v. Platte Val- 
ley Sheep Co., 12 Wyo. 432, 76 P 571, 
Uitsieg Sen CORBY, 

Pl See cases infra text and note 

[a] One grazing cattle on public 
lands cannot acquire an easement for 
passage of his cattle to his own lands 
and into public domain superior to 
the rights of a homestead settler, 
who desired to fence tthe unsurveyed 
lands occupied, for the grazing of 
eattle is authorized only by implied 


license. Callison v. Ronstadt, 21 
Ariz. 348, 188 P 266. 

TO, ete he vee US ae On Usa peoy 
BI SOUT ae ye OO da, seGs ce odiOl: si alSemnye 


Shannon, 151 Fed. 863 [aff 160 Fed. 
870," 88 . CCA 521% “Mellguham) | iy. 
Anthony Wilkinson Live Stock Co., 
18 Wyo. 58, 104 P 20; Anthony Wil- 
kinson Live Stock Co. v. McIlquam, 
14 Wyo. 209, 83 P 364, 5 LRANS 733. 

11. Regulation of public lands of 
United States by states in general see 
supra § 4, 

12. U. S.—Omaechevarria v. Ida- 


HOw 4 Om sete eos, oy iS OU moon Oe ler 
ed. 763. 

Artz.—Hazas v. State, 25 Aniz. 453, 
219) P 229. 

Ida.—State v. Horn, 27 Ida. 782, 152 
Ne) Beige 

Nev.—In re Calvo, 50 Nev. 125, 253 
PG TAs 

N. M.—yYates vy. White, 30 N. M. 


420, 235 P 4387. 

[a] Statutes upheld.—(1) A stat- 
ute regulating watering live stock on 
a public range did not violate the En- 
abling Act, disclaiming public lands. 
In re Calvo, 50 Nev. 125, 2538 P 671. 
(2) Such statyte does not deny due 


906 [50 C.J.] 


power of control and regulation of the federal gov- 
Certain regulatory statutes have been 
held invalid as discriminating against citizens of 
Some statutes do not apply to pub- 
lie lands of the United States,1® while others apply 
In order to constitute an of- 
fense within statutes regulating grazing and pastur- 
age, the intent contemplated by the statute must 
be present,'?7 and the place involved must be that 
which the statute is designed to protect,+® and which 
is described in the formal accusation.?® 

[§ 44] G. Cutting Hay from Public Lands. 


ernment.?? 
other states.14 


only to such lands.?® 


process or violate citizens’ rights. 
In re Calvo, supra. (3) Pen. Code § 
641, regulating grazing of sheep on 
cattle ranges, is not violative of a 
provision of Const. art 20 § 4, dis- 
claiming the right to public lands and 
recognizing jurisdiction and control 
of the United States in respect there- 
of. Hancock v. State, 31 Ariz. 389, 
254 P 225. (4) Such code provision 
is not violative of Const. art 17 § 2. 
Hancock v. State, supra. (5) Rev. 
Codes § 6872, prohibiting sheep from 
running on any cattle range previous- 
ly occupied by cattle or usually oc- 
cupied by any cattle grower as range, 
is constitutional. State v. Butter- 
field, 30 Ida. 415, 165 P 218; State v. 
Horn, 27 Ida. 782, 152 P 275. 

13. Omaechevarria v. Idaho, 246 
Up Soto mos SC sza.nbe Li ed., 16385 
Peo. v. McPherson, 76 Colo. 395, 232 


P 675; In re Calvo, 50 Nev. 125, 253 
Ley Gre 
[a] Statutes not in conflict with 


federal statutes.—(1) Ida. Rev. Codes 
§ 6872, making it a misdemeanor to 
pasture sheep on cattle ranges, is 
not, in its application to open public 
ranges, in violation of Act Febr. 25, 
1885 c 149 § 1, declaring that asser- 
tion of the right to exclusive use and 
occupancy of any part of public lands 
of the United .States is unlawful. 
Omaechevarria v. State, 246 U. S. 343, 
SRUSCt 393-62 Lh ed). 763; [aft 277 Ida. 
797, 152 P 280); State v. Horn, 27 
Ida. 782, 152 P 275. (2) The Nevada 
statute, regulating watering live 
stock on a public range, does not con- 
flict with the federal act (St. [1925] ¢ 
201) against fencing public lands. 
In re Calvo, 50 Nev. 125, 253 P 671. 
(3) Statute of New Mexico in respect 
of watering and grazing cattle has 
been construed as not attempting to 
grant the exclusive right to the use 
of public domain in violation of fed- 
eral statute against inclosure. Hill 
Seman ler, 21 IN. M5) 151 WP 1014. 
[b] Statute held void.—L. (1923) 
p 599, prohibiting nonresident owners 
from grazing ‘‘migratory stock” on 
public lands without securing a li- 
cense, was held void as an attempt 
to regulate the use of public lands of 
the federal government. Peo. v. Mc- 
Pherson, 76 Colo. 395, 232 P 675. 


14. Hostetler v. Harris, 45 Nev. 
Ag eo we: 697. 
fal, Thus’ St. (1919) ¢) 214 §.45 re- 


quiring persons grazing cattle in the 
state, who do not have ,their princi- 
pal home ranch and live stock head- 
quarters in the state, to pay a license 
was held discriminatory. Hostetler 
v. Harris, 45 Nev. 48, 197 P 697. 

15. Shannon v. U. S., 160 Fed. 870, 
88 CCA 52. ? 

[a] Stock and fence laws.—Public 
lands in the state of Montana were 
not subject to the.stock and fence 
laws of the state which were applica- 
ble only to lands subject to the 
state’s dominion. Shannon v. U. §%., 
160 Fed. 870, 88 CCA 52 [aff 151 Fed. 
863]. 

ie. Makemson y. Dillon, 24 N. M. 
302, °° 7h &) 673, 

{a] Lands selected by state.—(1) 
Code (1915) §§ 4636, 4637, relating 
to pasturage of public lands, do not 
apply to lands covered by indemnity 


PUBLIC LANDS 


There 


or lieu selections by the state. Ma- 
kemson y. Dillon, 24 N. M. 302, 171 P 
673. (2) Such code provisions do 
prevent the state from giving exclu- 
sive possession to the lessee of lands 
so selected. Makemson y. Dillon, su- 
prawi> 

17. State v. Becker, 35 Ida. 568, 
207 P 429; State v. Bidegain, 33 Ida. 
66, 189 P 242; State v. Omaechevvia- 
ria, 27 Ida. 797, 152 P-280. [aff 246 
Ur S2'343, 38. SCU 323,62 Wed: (76345 
In re Calvo, 50 Nev. 125, 253 P 671. 

[a] Offense of interfering with en- 
tryman (1) is made up of a criminal 
intention to interfere with the exer- 
cise of his rights as such and of acts 
done in execution of that intention, 
and whether the acts are committed 
on or away from the homestead is 
immaterial, provided there is the req- 
uisite criminal intention so to jin- 
terfere. Janes v. U. S., 6 F. (2d) 545. 
(2) The right to graze sheep on pub- 
lic domain not being peculiar to a 
homestead entryman, and attack on 
his sheep not being made until they 
were miles from his homestead and 
on land regarded by cattlemen as a 
cattle range, such attack, with the 
evident motive of preventing sheep 
from grazing on the cattle range, was 
no evidence of the criminal intent 
Ree eameey. for the offense of interfer- 
ing with an entryman. Janes v. U. 
S., supra. 

[b] Herding sheep on _ cattle 
range.—An essential element of the 
crime of herding sheep on a prior 
cattle range, in violation of Comp. St. 
§ 8338, is the intent to commit the 
act, as well as the commission there- 


OR etre v. Becker, 35 Ida. 568, 207 
12) ; 
[c] Mere ownership of undivided 


interest in band of sheep does not 
tend to prove a willful intent to herd 
and graze them upon a prior cattle 


range, in violation of Comp. St. § 
8333. State v. Becker, 35 Ida. 568, 
207 P 429. 

[d] Evidence held insufficient to 


show willful intent. State v. Becker, 
35 Ida. 568, 207 P 429. 

[e] Statute not invalid as making 
mere intention criminal.—St. (1925) 
e 201, regulating watering live stock 
on a public range, was not invalid as 
making mere intention criminal. In 
re Calvo, 50 Nev..125,.253.P 671. 

18. State v. Butterfield, 30 Ida. 
415, 165 P 218. 

[a] What constitutes cattle range. 
—(1) Under Rev. Codes § 6872, if the 
customary use of a range has been 
for, cattle, it ais, a, “cattle arangces! 
State v. Butterfield, 30 Ida. 415, 165 P 
218. (2) If the customary use of a 
range has been for both cattle and 
sheep, it is not a cattle range but a 
“cattle and sheep range.’ State v. 
Butterfield, supra. (3) If cattlemen 
and sheepmen jointly use a range 
long enough to create custom, and the 
cattlemen do not claim exclusive 
right, grazing of sheep thereon is 
lawful, although before such custom- 
ary joint use the land was used ex- 
clusively for cattle. State v. Butter- 
field, supra. 

[b] Loss of character as cattle 
range.—(1) Exclusive right of cattle- 
men, as against sheepmen, to a range 


GRE LN Ned gsi nt 
[§§ 43-44, 


is an implied license to the publie to go upon the 
unappropriated public lands of the United States, 
and cut the native grasses therefrom, for the pur- 
pose of making hay,?° and one who has cut hay from 
such land is the owner thereof,?* and may sue for its 
destruction by fire negligently set by another.*? Re- 
plevin for hay eut on public lands cannot be main- 
tained by a prior possessor against one who was in 
adverse . possession, claiming a preémption right, 
when he cut the hay.?*- Some state statutes have 
authorized the sale of, and the granting of permits to 
cut, grass growing on state lands.*4 


first occupied by the cattlemen, may 
be abandoned by entirely ceasing to 
use it or by permitting the customary 
use of it for sheep in common with 
cattle without protest. State v. But- 
terfield, 30 Ida. 415, 165 P 218. (2) 
The use of a cattle range for the herd- 
ing of sheep, to deprive it of its char- 
acter as a cattle range within Pen. 
Code (1913) § 641, as amended by 
Sess. L. (1921) e 39, must have. been 
acquiesced in without protest by the 
cattlemen, either expressly or by 
implication from joint use for a time 
long enough to amount to a custom. 
Hazas v. State, 25 Ariz. 453, 219 P 229. 
(3) Question as to abandonment is, 
in the first instance, a question of 


fact for the jury. State v. Butter- 
| field, supra. 
[c] Evidence held insufficient to 


justify verdict of guilty of grazing 
sheep upon a eattle range. State v. 
Butterfield, 30 Ida. 415, 165 P 218. 


2 rik State v. Mallea, 33 Ida. 65, 189 
[al Evidence as to place insuffi- 


cient.—Evidence in a prosecution for 
herding, grazing, and pasturing sheep 
in defendant’s charge on a cattle 
range, in violation of Comp. St. § 
8333, not showing that the sheep were 
ever on the land referred to in the 
complaint as a cattle range, was in- 
sufficient to sustain a_ conviction. 
State v. Mallea, 33 Ida. 65, 189 P 498. 

20. Mathews v. Great Northern R. 
Co., 7 N. D. 81,.72 NW 1085. 

21. Mathews v. Great Northern R. 
Co., supra. 

22. Mathews vy. Great Northern R. 
Co., supra. 

3. Page v. Fowler, 28 Cal. 605 
(holding that, in an action of replevin 
for hay raised on public land, which 
plaintiff lays claim to on the ground 
ot prior possession and as being en- 
gaged in perfecting his claim under 
the preémption laws, evidence is ad- 
missible to prove that defendant pos- 
sessed the qualifications of a _ pre- 
emptor, aud had filed his declaratory 
statement to preémpt, in connection 
with proof of entry and actual pos- 
session of the premises up to the time 
the hay was cut, for the purpose of 
proving adverse possession). 

24 Walker v. Lincoln, 45 Me. 67. 

[a] Right to permit.—The provi- 
sion of L. (1850) e¢ 196, authorizing 
the land agent to sell the right to cut 
grass from public lands to the per- 
sons owning lands in any township if 
they elect to purchase, otherwise to 
any other person, is purely gratu- 
itous, and neither such owners nor 
other persons can claim a conveyance 
thereof as of right. Coe v. Bradley, 
49 Me. 388. 

[b] Termination of right.—The 
right of one who has secured a per- 
mit to cut grass on reserved lands is 
terminated when: Such lands are in- 
corporated in a township. State y. 
Mullen, 97 Me. 331, 54 A 841. (2) An 
organization for either election or 
plantation purposes is perfected. 
Bragg v. Burleigh, 61 Me. 444 (hold- 
ing that the right, under a deed con- 
veying the right tovcut until the or- 
ganization for plantation purposes, 
expired upon an earlier organization 
for election purposes). 


—— 


ea 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 45] H. Crops Grown on Public Land.2* The 
title of the United States to public land carries with 
it everything growing on such land,?* and as against 
the United States a trespasser on public lands does 
not acquire title to crops grown by him on such 
lands;** but as between two claimants of a crop, 
it has been-held that the one in possession of the 
public land and who sowed the seed has title,28 and 
that one in possession in good faith endeavoring to 
perfect his title, is entitled to crops sown and har- 
vested by him during his possession, as against an- 
other who is finally adjudged the owner by virtue 
of an entry made by himself.?° 

Contract for cultivation. In Hawaii a planter cul- 
tivating land subject to homesteading in accordance 
with a contract with the commissioner of publie¢ 
lands is justified. in ceasing cultivation after notice 
from the commissioner of public lands, and a home- 
steader is not entitled to recover for breach of con- 
imaicn.>° : 

[§ 46] I. Improvements.*4 While, as a general 
rule, improvements made by a trespasser on public 
lands are at his own risk,?? it has been held, in some 
jurisdictions, that the fact that by mistake or other- 
wise a person erects a building on the public domain 
does not necessarily render it the property of the 
government,?* or of a subsequent homesteader,** but 
the owner of the improvements will have a reason- 
able time in which to remove them,** although these 
decisions have been said to be contrary to the weight 
of authority.*® A statute of a state providing for 
the removal of improvements made on lands belong- 


40. 
41. 


25. Cross references: 


PUBLIC LANDS 


USCA tit 28 § 728. 
Patterson v. Chaney, 24 N. M. 
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ing to the United States?” is void as interfering with 
the primary disposal of public lands by the United 
States,** except in so far as it relates merely to im- 
provements not annexed to the soil.2® <A federal 


Statute provides that an occupant of land having 


color of title, who in good faith has made valuable 
unprovements thereon and is subsequently found not 
to be the rightful owner of the land, shall be enti- 
tled in the federal courts to such relief as the stat- 
utes of the state or territory in which the land lies 
entitle him, although the United States may have 
granted the land after such improvements were 
made;*° but this statute has been held to have no 
application to homestead entries.*! 

Compensation.4? The government is not liable for 
the reimbursement of a mere occupant or settler on 
public lands for his improvements, on the withdraw- 
al of the land from entry;** and a person wrong- 
fully acquiring possession of the public lands of the 
United States cannot set up as against the United 
States a claim for improvements under state laws.44 
But as between private litigants, according to some 
eases there may be sufficient color or claim of title 
to entitle an occupant to compensation for his im- 
provements, where he holds by virtue of an entry 
on,*° or patent for,*® public lands, especially where 
the ejectment plaintiff had knowledge of the facts 
of defendant’s apparent title or claim to posses- 
sion;#* and this may be so by statute.4® But this 
rule has been denied in the case of a homestead en- 
try,*® especially where the entry has been canceled 


States, who in good faith drains the 
land, may recover money expended 


Ownership of crops in general see 
Crops §§ 6-8. \ 

Right of purchaser to growing crops 
see infra § 85 

Right to growing crops on abandon- 
ment or relinquishment of claim to 
public land see infra § 138. 


26. Ellis v. Sutton, 126 Miss. 102, 
SS Sep LO. hi 

27. Fllis v. Sutton, supra. 

28. West v. Smith, 52 Cal. 322. 

29. Richardson v. Bohney, 19 Ida. 


369, 114 P 42; Rathbone v. Boyd, 30 
Kan. 485, 2 P 664; Pearce v. Frantum, 
16 La. 414. 

30. Correa v. Waiakea Mill Co., 29 
Hawaii 579. 


31. Cross references: . 
Rights of, purchaser from United 
States see infra § 85. Sat 
Rights on abandonment or _ relin- 


quishment of claim see infra § 138. 
Sale by settler or occupant see in- 

fra § 549. 

Status of improvements by settlers 

see infra § 76. 

32. Capron v. West, 201 Cal. 772, 
258 P 83: Capron v. Van Horn, 201 
@ails 436, (258 it- 

33. Wallbrecht v. Blush, 43 Colo. 
329, 95 P 927. 

Ownership of, and right to remove, 
improvements in general see Im- 
provements §§ 2-13. 

Right of homesteader to remove 
improvements after cancellation of 
entry see infra § 480. 

34. Wallbrecht v. Blush, 43 Colo. 
$29, 95 P 927. 

35. Wallbrecht v. Blush, supra; 
Richardson v. Bohney, 19 Ida. 369, 114 
P 42. See Bingham County Agricul- 
tural Assoc. v. Rogers, 7 Ida. 638, 59 
P 931 (recognizing right of entryman, 
whose right to land was defeated, to 


remove fences). 


36. Patterson v. Chaney, 24 N. M. 
156, 173 P 859, 6 ALR 90. 

Right of purchaser as to improve- 
ments placed on land by mistake see 
infra § 85. ne 

37. See statutory provisions. 

38. Collins v. Bartlett, 44 Cal. 371. 

39. Pennypacker v. McDougal, 48 
Cal. 160. 


156, 173 P 859, 6 ALR 90; Woodruff 
v. Wallace, 3 Okl. 355, 41 P-357. 


42. Compensation for improve- 
ments in general see Improvements 
§§ 14-90. 


Right of defendant in ejectment to 
compensation for improvements see 
Ejectment §$§ 390, 391. 

43. See infra § 75. 


44, SBradtordy. Wer Ss) 47 Ct: vek 
141. 
[a] Government cannot be made 


responsible for money expended on 
public lands by a wrongdoer by any 
act, or by a conditional pardon, of 
the president. Bradford v. U. S., 47 
Ct...Clh. V4 

45. Chinn v. Darnell, 5 F. Cas. No. 
2,684, 4 McLean 440; Wells v. Riley, 
29 oR. «Cas. No.) 17,4048 2) Dills 566; 
Pulliam v. Robinson, 1 T. B. Mon. 
(Ky.) 228; Russell v. Defrance, 39 
Mo. 506; Brygger v. Schweitzer, 5 
Wash. 564, 32 P 462, 33 P 388 (recog- 
nizing rule). 

{a] Void entry on Indian lands.— 
One w'ho made a void entry on lands 
inhabited or claimed by Indians and 
obtained a patent was entitled to his 
improvements under the occupying 


claimant law of Ohio. Chinn v. 
Darnell, 5 F. Cas. No. 2,684, 4 Mc- 
Lean 440. 

[b] Settlers on what were known 


as Des Moines river lands in Iowa 
were entitled to the benefits given by 
the statute to occupying claimants 
where they had made valuable im- 
provements on lands of which they 
were afterward adjudged not to be 
the rightful owners. Litchfield v. 
Johnson, 15 F. Cas. No. 8,387, 4 Dill. 
551; Wells v. Riley, 29 F. Cas. No. 
17,404, 2 Dill. 566. 

Color or claim of title sufficient to 
warrant compensation for improve- 
ments in general see Improvements 
§§ 40-48. 

Under void or voidable patent see 
Improvements § 44. 

46. Sherman y. A. P. Cook Co., 98 
Mich. 61, 57 NW 23. 

[a] Occupant of swamp land un- 
der void patent from the United 


in such drainage from one who after- 
ward acquires good title to such land 
from the state in which it is situated. 
Sherman v. A. P. Cook Co., 98 Mich. 
61, 57 NW 23. 

47. Russell v. Defrance, 39 Mo. 
506 (so holding in the case of one who 
had made an entry with the register 
and receiver of the land-office, paid 
his money and received his certifi- 
cate, as against one who with knowl- 
edge of the facts made a subsequent 
entry and received a patent). 


48. See statutory provisions. 
[a] In Arkansas (1) under the 
statute, a certificate of homestead 


entry, although liable to be canceled 
by the government in case the sale 
was improperly made, constitutes 
color of title. Abraham v. Hatchett, 
128 Ark. 15,:193 SW 72; 6 ALR 
(2) Under this statute, while the cer- 
tificate of homestead entry does not 
invest the holder with the legal title, 
it is nevertheless sufficient to enable 
him to maintain or resist ejectment., 
Abraham v. Hatchett, supra. 

[b] In Nebraska (1) the provi- 
sions of the Occupying Claimant’s 
Act apply to evictions had under 
Code Civ. Proc.:tit 30 c 10 §§+1019— 
1032, relating to forcible entry and 
detainer, of one claiming under the 
homestead laws of the United States. 
Wells v. Cox, 84 Nebr. 26, 120 NW 
338. (2) The provision of such act 
giving a successful claimant the op- 
tion to deed the land for its appraised 


value is not applicable where such 
claimant cannot convey the _ fee. 
Wells v. Cox, supra. (8) But the 


provision that the occupying claim- 
ant shall not be evicted without pay- 
ment of the value of his lasting im- 


provement is enforceable. Wells vy. 
Cox, supra. 
49. Vilas v. Prince, 88 Fed. 682 


(Wisconsin statute); Whitcomb vy. 
Provost, 102 Wis. 278, 78 NW 432. 
[a] In Florida one whose primary 
entry is canceled before commuta- 
tion or expiration of five years does 
not hold under an “apparently good 
legal or equitable title’ derived from 
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for fraud®° or was not made in good faith,®! or was 
made without the proper indicia of apparent title or 
Sufficient color of title may 


claim to possession.°? 


PUBLIC LANDS 


[§§ 46-47. 


be created by oecupaney under a conveyance by the 
state after confiscation under a statute of the estate 
of an absentee.°? 


III. SURVEY AND DISPOSAL OF LANDS OF THE UNITED STATES 


[§ 47] A. In General. 


the United States government, with- 
in the betterment procedure statute 
(ston, St. (1906) § 1971)... Boley. v. 
Wynn, 68 Fla. 341, 67 S 117. 

50. Calhoun v. McCornack, 7 Okl. 
347, 54 P 493; Woodruff v. Wallace, 
3 Okl. 355, 41 ’P 357. 

ol, Bryeeer’-‘v. Schweitzer, 5 
Wash. 564,32 P 462, 33 P 388 [writ 
of error dism 154 U. S. 516 mem, 14 
SCt 1152 mem, 38 L. ed. 1084 mem]. 

[a] Knowledge of plaintiff's 
claims.—Brygger v. Schweitzer, 5 
Wash. 564,32 P 462, 33 P 388 [writ 
of error dism 154 U. §. 516 mem, 14 
SCt 1152 mem, 38 L. ed. 1084 mem]. 

52. Central Branch Union, Pac. R: 
Co. v. Hardenbrook, 21 Kan. 440. 

53. Borland v. Dean, 3 F. Cas. No. 
1,660, 4 Mason 174. 

54. U. S.—Terrace v. Thompson, 
263 U. S. 197, 44 SCt 15, 68 L. ed. 255; 
Ruddy v. Rossi, 248 U. S. 104, 39 SCt 
46, 63 L. ed. 148; Gibson v. Chouteau, 
13 Wall. 92, 20 L. ed. 534; Irvine v. 
Marshall, 20 How. 558, 15 L. ed. 994; 
Wilcox v. McConnell, 13 Pet. 498, 10 
Rmeed 2645" INaxon vi UNES.; 1289" Wed: 
177 [certiorari den 263 U. S. 703 mem, 
44 SCt 33 mem, 68 L. ed. 515 mem]; 
ee So ve Ashton, “170 Hed? 609) [app 
dism 220 U. S. 604, 31 SCt 718, 55 L. 
ed. 605]; U. S. v. Shannon, 151 Fed. 
863 [aff 160 Fed. 870, 88 CCA 52]; 
Carroll v. Price, 81 Fed. 137; Union 
Mill, etc., Co. v. Ferris, 24 F. Cas. 
No. 14, 371, 2 Sawy. 176. 

Cal. Peo. vy. Kolsom, 5 Cal.0373: 

Ida gon Short Line R. Co. v. 
Quigley, 10 Ida. 770, 80 P 401. 


Iowa.—David v. Rickabaugh, 32 
Iowa 540. 

Kan.—-McCracken vy. Todd, 1 Kan. 
148. 

La.—Terry v. Hennen, 4 La. Ann. 
458. 


achelder, 5 Minn. 
223, 80 AmD 410. 

Mont.—Terr. v. Lee, 2 Mont. 124. 

Wis.—Farrington v. Wilson, 29 
Wis. 383. 

{a] Gand in territories.—(1) Asa 
general rule the United States exer- 
eises directly its power to dispose of 
public lands in territories. See Ir- 
vine v. Marshall, 20 How. (U. S.) 558, 
15 L. ed. 994. (3) In some cases con- 
gress has conferred on the territorial 
authorities the power to dispose of 
such lands. See Hawaii Organie Act 
§§ 73, 75; Pratt v. Holloway, 17 Ha- 
waii 539. (38) It has been stated that 
the general land laws are not appli- 
cable to Alaska, but the government 
recognizes and sanctions the actual 
possession and use of public land in 
Alaska by any Indian or other person 
as provided by Act Congr. May 17, 
1884 ¢c:53..\Martin v. Burford, 181 
Fed. 922, 104 CCA 360. Compare Nel- 
son v. Brownell, 193 Fed. 641, 113 
CCA 509 (as to extension of home- 
stead laws to Alaska). (4) Occu- 
pancy rights in Alaska see infra § 77. 
(5) The department of the interior 
has sole jurisdiction over matters 
concerning tidelands in Alaska, and 
its action thereon is final. Lewis v. 
Johnson, 1 Alaska 529. (6) Under 
Act July 27, 1868 § 6 (Rev. St. § 1956), 
Act March 3, 1879. § 1, and Act May 
14, 1898 § 10, the secretary of treas- 
ury had authority to lease unoccu- 
pied and unproductive Alaska _ is- 
lands for propagation of foxes, 
Whelpley v. Grosvold, 249 Fed. 812, 


Congress is vested by the 
constitution with the power of disposition®* and of 
making all needful rules and regulations with respect 
to the puble domain,®® and has the absolute right 
to. prescribe the times, the conditions, and the mode 


and to prevent 


162 CCA 46. See Grosvold v. Whel- 
pley, 5 Alaska, 529. (7) In view of 
the power of executive, a presiden- 
tial order, transferring to tthe depart- 
ment of commerce and labor author- 
ity to lease certain islands for propa- 
gation of foxes, was valid, although 
Act Febr. 14, 1903 § 7, which trans- 
ferred authority in respect of certain 
matters from the treasury depart- 
ment to the department of commerce 
did not confer such power on the de- 
partment of commerce. Whelpley v. 
Grosvold, 249 Fed. 812, 162 CCA 46. 
See Grosvold v. Whelpley, supra. 
(8) In the Philippines the director of 
lands may reject a bid for a lease if 
applicant fails to comply with Ad- 
ministrative Order No. 3 series 923 
par 10, requiring cash, certified check, 
or postal money order for the mini- 
mum amount stated in the advertise- 
ment; but the fact that an accepted 
bid does not comply with the order 
does not vitiate his award. Panli- 
lio v. David, 50 Philippine 105. (9) 
Delay in execution of the lease, pri- 
marily due to the successful bidder's 
failure to observe the regulations as 
to the deposit, is not ground for the 
award of damages to him. Panlilio 
v. David, supra. (10) The director 
of lands has no authority to grant an 
extension of the time in which to 
make improvements on leased lands, 
fixed in the lease executed by the di- 
rector with the approval of the secre- 
tary of agriculture and natural re- 
sources. Bachrach Motor Co., Ine. v. 
Unson, 50 Philippine 981. (11) Un- 
der Act No. 2874 § 61 an extension of 
a lease can be granted only by the 
secretary of agriculture and natural 
resources upon the recommendation 
of the secretary of commerce and 
communication. Bachrach Motor €o., 
Inc. Va Unson, supra. 
another has acquired title to land, the 
director of lands cannot dispose of it 
as a part of the public domain. Susi 
v. Razon, 48 Philippine 424. 

[b] Decisions under special, tem- 
porary, or superseded acts of con- 
gress see Hdwards v. Begole, 121 Fed. 
1, 57 CCA 245 (Act March 2, 1889 [25 
St. at L. 1008]); Vilas v. Algar, 109 
Fed. 519, 48 CCA 524 (Act March 3, 
LE me Laisa dL LOMSts ath Bassoons 
Keeran v. Allen, 33 Cal. 542 (Act July 
238, 1866 [14 St. at L. 218]). 

55. See supra § 4. 

Authority of land department to 
rents rules and regulations see infra 
§ 460. 


56. Utah Power, etc., Co. v. U. S., 
243. (Ua Geesi89) 37 SCt 887, 61) lived: 
791; Gibson v. Chouteau, 13 Wall. 
(U. S.) 92, 920°. ved. 5384; Irvine v. 
Marshall, 20 How. (U. S.) 558, 15 L. 
ed, (994;'U. Si vu Fisher, 11 BF. (2d) 


629; U.S. v. Collett, 159 Fed. 932, 87 
CCA 460 (recognizing rule); U.S. v. 
Shannon, 151 Fed. 868 [aff 160 Fed. 
870,-88 CCA 52]. 

fa] Paramount control over dis- 
position of public lands remains in 
congress, and the fact that a contest 
over the right of entry of such lands 
is pending before the land depart- 
ment does not deprive congress of 
such paramount control; and it may 
at any time, by an act passed for that 
purpose, withdraw such contest from 
the jurisdiction of.the departmer, 
and itself determine the rights of the 
parties. Emblen v. Lincoln Land Co., 


(12) Where 


of transferring this property or any part of it,°° and 
to designate the persons by whom,°* and to whom, the 
transfer shall be made.°® 
interfere with this right or embarass its exercise,°® 

the possibility of any interference 


No state legislature can 


-94 Fed. 710 [aff 102 Fed. 559, 42 CCA 
499 (aff 184 U. S. 660, 22 SCt 523, 46 
L. ed. 736) ]. ; 

[b] Necessity for congressional 
action or consent.—(1) Private rights 
in the public lands can only, be ac- 
quired by virtue of some law of con- 
gress, U. S:. v. Utah Power) ete: (Co; 
209 Fed. 554, 126 CCA 376; Bradford 
Vil Ue Sic41- Ct. Cl. 1412) SE bhesimit= 
ed States cannot be divested of title 
to its public lands or have it clouded 
in any manner to interfere with its 
future disposition thereof without its 
consent manifested in some manner 
prescribed by Congress. Williams v. 
Sherman, 36 Ida. 494, 212 P 971. 

[ce] Necessity for compliance with 
congressional requirements.—To ac- 
quire public lands by sale or dona- 
tion the things prescribed by law 
must be observed, and the things in- 
hibited must not be done. McGold- 
rick Lumber Co. v. Kinsolving, 221- 
Med. 8191137 CCA 377. [afi 243007 St 
632 mem, 37 SCt 479 mem, 61 L. ed. 
939 mem]. ; 

[d] Public lands may be leased, 
sold, or given away on such terms 
and conditions as the public inter- 
ests require. Ruddy v. Rossi, 248 U. 
S. 104, 39 SCt 46, 63 L. ed. 148 [rev 
28s Lda. 1306, Lb ee Pwno Hie 

[e] Estate and purposes.—-The 
government of the United States, in 
adopting the laws under which it will 
transfer public lands to private per- 
sons, has power to grant such lands 
in fee, or less than in fee, or on lease 
for limited terms and limited uses. 
Cosby v. Danziger, 38 Cal. A. 204, 175 
P 809. 

[f] Reservations.—The. federal 
government may make such reserva- 
tions as it sees fit when it disposes of 
its public lands. Hough vy. Porter, 
bl Or. 318,95 P 732, 98 P 1088, 102 
P7128: 

Direct grants by act of congress 
see infra §§ 151-157. 

o% U. S.ovyeDestPorrataiemoria; et 
Porto Rico Fed. 417. 

[a] No executive official or mili- 
tary officer can dispose of land or in- 
terests therein of the United States 
without the authority of congress. 
U. S._v. De Porrata Doria, 1 Porto 
Rico Fed. 417. 

Land department’s authority to ad- 
minister land laws see infra § 447. 


58. Gibson yv. Chouteau, 13 Wall. 
(U..83) 92; °20 ty edvbseas Ue S.v. Shan- 
non, 151 Fed. 863 [aff 160 Fed. 870, 


88) ‘CCAS 521]. 
59. U. S.—Gibson v. Chouteau, 13 
Wall. 92, 20 L. ed. 534; Irvine v. Mar- 


shall, 20 How. 558, 15 L. ed. 99455, Ue 
S. v. Shannon, 151 Fed. 863 [aff 160 
Fed. peel 

Ala.—Birmingham Coal, ete., Co. v. 


Doe, 181 Ala. 621, 62 S 36. 

Ida. —Indian Cove Irr. Diste"v. Pri- 
deaux, 25 Ida. 112, 186° P 618, AnnCas 
1916A 1218. 

Pas iit 2k v. Hennen, 4 La. Ann. 

Wis.—Farrington vy. 
Wis. 383. 

[a] Thus the state may not make 
laws disposing of the title to the pub- 
lic lands of the United States, or laws 
by which a patent of the United 
States may be impeached or avoided. 
Birmingham Coal, etc., Co. vy. Doe, 181 
Ala. 621, 62 S 26. 

Authority over places acquired or 


Wilson, 29 
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§§ 47-49] 


the compacts by which new states have been admitted 
into the Union usually make express recognition of 
the right of congress to control and dispose of pub- 
le lands,®° and provide that state interference with 
the primary disposal of the soil by the United States 
shall never be made.*! The states cannot, of course, 
dispose of land of the United States which has not 
been granted to them.®? But the treaty-making pow- 
er has a right to convey title to the lands of the 
United States without an act of congress, and if a 
treaty acts directly on the subject of the grant, it 
is equivalent to an act of congress, and the grantee 
has a good title.°? The United States has no power 
to grant lands which it has previously granted to a 
state®* or to an individual;°*> but the ultimate right 
to the soil occupied by Indian tribes is in the United 
States, which can grant the soil while in the posses- 
sion of the natives and without their consent.*®® 
What law governs. The question as to whether ti- 
tle to land has passed from the United States must 
be determined by the federal law,°* and land titles 
are not affected by state legislation until they pass 
from the United States;°8 but lands, title to which 
has passed from the United States, in general stand 
as any other property within the state.°® 
Construction of statutes. The acts of congress rel- 
ative to public lands, providing for entries thereof, 
and authorizing easements and rights of way there- 
over, must be construed together*® in the light of the 
conditions as they existed when the several acts were 
passed,‘' as well as of the purposes declared by the 
acts,7* and the effect given to the provisions of each 
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act in so far as possible.78 

[§ 48] B. Surveys?+—1. Necessity. Although the 
statutes have sometimes authorized the acquisition 
of settlement rights in unsurveyed lands,?* the rule 
is that it is a prerequisite to the right to enter pub- 
lie lands that the same shall have been surveyed un- 
der the laws of the United States,7* and the plat of 
survey filed in the proper office;77 and where unsur- 
veyed land cannot be disposed of a patent for it is 
void,** and does not pass title.*® There can be no 
township on the public lands unless it has been ac- 
tually surveyed and marked;*° and range lines ean- 
not become official and recognized boundaries of pub- 
lie lands until such boundaries have been established 
by a government survey.*! A sale of public lands 
before the publie survey may be treated as void;$? 
but if the public survey be regularly made, returned, 
and approved, a sale will be valid, although the sur- 
vey should be defective or erroneous, if such defect 
does not render the identity of the tract uncertain 
as to the locality or quantity.** 

[§ 49] 2. Sufficiency and Validity of Survey.’+ 
Under the statutes,*® public lands are to be sur- 
veyed into townships six miles square, and each, in 
turn, subdivided into thirty-six) sections of a mile 
square, except where a line of an Indian reservation 
or of a tract of land theretofore surveyed or pat- 
ented or the course of a navigable river may render 
this impracticable, and in that ease the rule must be 
departed from no further than such particular cir- 
cumstances require.°® A survey is sufficient where 
parallel lines are run each way at intervals of two 


reserved by United States within 
states in general see United States 


[39 Cyc 730]. 
eS 


Oo. U.S. v.. Utah Power, etc., Co., 
209 Fed. 554, 126 CCA 376. 

61. Gibson vy. Chouteau, 13 Wall. 
GUeES 692920 ie edinb34 ek, Shiv. 
Shannon, 151 Fed. 863 [aff 160 Fed. 
870, 88 CCA 52]; Mission Rock Co. v. 
U. S., 109 Fed. 763, 48 CCA 641 [aff 


SOUS. 30d, 26 SOb) 606,47 Led 
865]; Collins v. Bartlett, 44 Cal. 371. 
62. Kile v. Tubbs, 23 Cal. 431. See 
Jones y. Callvert, 32 Wash. 610, 73 P 
701. 
63.. U. S. v. Payne, 8 Fed. 883, 2 


McCrary 289 [cit Holden v. Joy, 17 
WiallmcUs Soieehinn on Tavediii523 7 Ui, 
S. v. Brooks, 10 How. (U. 8S.) 442, 13 
L. ed. 489; Meigs v. McClung, 9 
Granch (U:; S))) 11573" Lved>.63 95 De- 
quindre v. Williams, 31 Ind. 444; 
Stockton vy. Williams, 1 Dougl. 
(Mich.) 546; Utah Min., etc., Co. v. 
Dickert, etc., Sulphur Co., 6 Utah 183, 
21 P 1002, 5 LRA 259. 

Grants in treaties with Indians see 
Indians §§ 46, 47. 

64. Hallett v. Beebee, 13 How. (U. 
S.) 25, 14 L. ed. 35; Goodtitle v. Kib- 
be, 9 Mow. (U. S.) 471, 13 L. ed. 220; 
Mobile Transp. Co. v. Mobile, 128 Ala. 
335, 30 S 645, 86 AmSR 143, 64 LRA 
333. See Halloway v. Miles, 110 Miss. 
532, 70 S 697 (person to whom certifi- 
cate of entry was issued covering 
school lands in Mississippi obtained 
no title). 

65. U. S.—Cornelius v. Kessel, 128 
U.S. 456, 9 SCt 122,32 L. ed...482. 

Cal.—Witcher v. Conklin, 84 Cal. 
499, 24 P 302; Hutton v. Frisbie, 37 
Calne io. 

Ill.—Payne v. Markle, 89 Ill. 66. 

Mich.—Porter v. Selleck, 236 Mich. 
655, 211 NW 261. 

Mo.—Reed v. Stewart, 240 SW 206. 

Issuance of patents to land already 
granted see infra §§ 498, 499. 


66. See Indians § 45. 

67. Brothertown Realty Corp. v. 
Reedal, (Wis.) 227 NW 390. 

68... 


Fivans v. Jackson, 165 La. 737, 
116 S 168 [certiorari dism 278 U. S. 
662 mem, 49 SCt 10 mem, 73 L. ed. 569 
mem]; Delacey v. Commercial Trust 


Co., 51 Wash: 542, 99 P 574, 130 AmSR 
1112. But see Eckert v. Schmitt, 60 
Wash. 23, 110 P 635 (after final proof 
on public land entered as a homestead 


according to the federal law, its 
status is fixed by state laws, al- 
though legal title does not pass 


from the federal government until 
issuance of the patent). 

69. State v. Bachelder, 5 Minn. 
80 AmD 410 [rev on other 
grounds Wally s09pt eda bode 

70. Minidoka, etc., R. Co. v. Wey- 
mouth, 19 Ida. 234, 113 P 455. 

71. Minidoka, etc., R. Co. v. Wey- 
mouth, supra. 

72. Minidoka, ete., R. Co. v. Wey- 
mouth, supra. 

73. Minidoka, etc., R. Co. v. Wey- 
mouth, supra. 

74. Authority of land department 
over surveys in general sce infra § 
447, 

Surveyors-general and supervisors 
of surveys see infra § 450. 

75. Carson v. Smith, 5 Minn. 78, 
Wi, AmiD, 53:9; 

[a] Preémption and town-site set- 
tlement.—Act Cong. Aug. 4, 1854 (10 
U.S. St. at L. 576) extended the right 
of preémption and town-site settle- 
ment to unsurveyed lands in Minne- 
sota. Carson v. Smith, 5 Minn. 78, 77 
AmD 539 [foll Wood v. Cullen, 13 
Minn. 394]. 

[b] “Under the homestead laws of 
the United States, unsurveyed public 
lands, if agricultural and unappro- 
priated, are open to settlement by 
qualified entrymen, and this applies 
to lands such as those involved, un- 
surveyed by the surveyor, and by him 
included within the meander lines of 
a non-navigable river.’’ Bode yv. Roll- 
witz, 60 Mont. 481, 497, 199 P 688. 

[c] Occupancy and improvement 
of unsurveyed land in good faith by 
a settler, who makes it his home with 
the intention of making entry when it 
has been surveyed, is lawful. Calli- 
son v. Ronstadt, 21 Ariz. 348, 188 P 


266. 

Stark v. Starr, 6 Wall. (U. S.) 
402, 18 L. ed. 925. See O’Conner v. 
Corbitt, 3 Cal. 370, 371 (where the 
court said: “The prospective preémp- 


tion act of Congress, of 1841, is ex- 
pressly confined to the surveyed lands, 
and was consequently not extended 
to California at the time of the acts 
complained of’’); Lemieux v. Agate 
Land Co., 193 Wis. 462, 214 NW 454 
[certiorari den 275 U. S. 523 mem, 48 
SCt 22 mem, 72 L. ed. 405 mem] (en- 
tries in 1854, after government’s sur- 
vey and filing of map in 1853, held not 
invalid as premature). 

[a] State selection of land granted 
by congress, made before it is sur- 
veyed by the United States is invalid. 
U. S. v. Curtner, 38 Fed. 1 [rev on 


| other grounds 149 U. S. 662, 13 SCt 985, 


1041, 37 L. ed. 890]; Chant v. Reyn- 
olds, 49 Cal. 213. Compare Coombs 
v. Lane, 4 Oh. St. 112, 151 (where it 
was said that “it may well be that 
¢ it was not necessary that a 
survey . should have been made, 
in order that the title to section 16 
should vest in the state’’). 

[b] Unsurveyed lands are not 
“public lands,” within the meaning of 
the law, so as to be subject to sale, en- 
try, or disposal. Douglass v. Rhodes, 
280 Fed. 230 [app dism 263 U. S. 677 


mem, 44 SCt 32 mem, 68 L. ed. 502 
mem ]. 
77. Daniels v. Lansdale, 43 Cal. 41 


(holding that the filing of a declara- 
tory statement in the register’s office, 
before the surveyor-general files the 
plat of the survey, is premature, and 
of no effect). 

7a. '\Gariield .v, UW.) S31) Appy CD! 
Ci) 3388. 

79. Horne v. Smith, 159 U.S. 40, 15 
SCt 988, 40 L. ed. 68; U.S. v. Wilson, 
214 Fed. 6380 [aff 227 Fed. 827, 142 
CCA 351 (aff 245 'U. S. 24, 38 SCt 21, 
62 L. ed. 128)]; State v. Tuesburg 
Land Co., 61 Ind. A. 555, 109 NE 5380, 
111 NE 342. 


80. Powers v. Jackson, 50 Cal. 429. 

81. Navajo County v. Apache Coun- 
ty, 26 Ariz. 74, 221 P 887. 

82. Rector v. Gaines, 19 Ark. 70. 

83. Rector v. Gaines, supra. 


84. Contract for surveys see supra 
§ 450. 
85. USCA tit 43 §§ 751, 752; U.S. 


Rev. St. §§ 2395, 2396. 
86. Johnson v. Johnson, 14 Ida. 561, 
95 P 499 [foll Moss v. Ramey, 14 Ida. 
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miles and a corner made on each line at the end of 
every mile, ‘and the survey completed by running 
straight lines from the established corners to the op- 
posite corresponding corners, or, where no such op- 
posite or corresponding corners have been or can be 
fixed by running from the established corners due 
north, south, east, or west to the watercourse or oth- 
er exterior boundary of the fractional township.*? 
The corners of quarter sections are not definitely 
fixed but are to be placed equidistant between the 
section corners on the same line.** Where all the 
lines of the north half of a section are actually run 
but the west, the survey is sufficient to authorize the 
issuance of a patent.8® The surveyor-general has no 
authority to extend a south fraction north of the east 
and west quarter line of the section.®°® 

Effect of surplus or deficiency in general. Surplus 
lands do not vitiate a survey, nor does a deficiency of 
acres called for in the survey operate against it.°? 

Where a quarter section containing an excess over 
’ one hundred and sixty aeres is to be divided, the ex- 
cess must fall into the exterior half.%? 

Fractional sections. In extending the surveys of 
the public domain, fractional sections are caused by 
lakes or other bodies of water, and streams which 
are meandered, and Indian and other reservations.°* 
The statute provides that fractional sections con- 
taining one hundred and sixty acres or upwards shall 
as nearly as practicable be divided into half quarter 
sections;°* but it is considered that this provision 
is not imperative,?® but leaves some latitude of dis- 
cretion to surveyors.°® A fraction smaller than sixty 
acres in extent may, according to the circumstances 
of the case, and the judgment of the surveyor-gen- 
eral, be reported to the register with a separate area, 
or may be attached by him to an adjoining tract for 
sale, and its area merged into that of the tract to 


59S, 090 eb Lolo |. 92. 
[al] Where township is only five 93. Wilson 
and a half miles wide east and west,|/ 552, 38 NW 558. 


whether shortage is in east or west [a] 
tier of sections is to be decided on the 
evidence in each particular case. 
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Grover v. Paddock, 84 Ind. 244. 96. 
v. Hoffman, 


Where, because of presence of 
permanent body of water which is ap- [a] 
proximately meandered in making the 
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which it is attached, which should always be shown 
on the plat by peculiar marks drawn across the di- 
vision line.®** Where a fractional section has been 
subdivided a deficiency in the contents of the sec- 
tion must, as between a quarter section and a resid- 
uary fraction, fall entirely on the latter, and cannot 
be apportioned between them.°* Townships are frac- 
tional only when the outer boundary lines cannot be 
carried out in full because of a watercourse, Indian 
boundary, or other external interference,®® and the 
fact that in laying a township off into sections there 
is a deficiency or excess to be carried into the north- 
ern or western sections or half sections aceording 
to the statute does not render such township frae- 
tional.t. Where the boundaries of a camp ground re- 
served to Indians by a treaty were fixed by a gov- 
ernment survey of the adjoining lands and shown by 
the plat returned, the tract containing less than 
forty acres, such survey was sufficient for the pur- 
pose of a subsequent conveyance of the land by the 
land department after the reservation had been re- 
linquished by the Indians.? 

Duty to note and include watercourses and quality 
of land. It is the duty of the surveyor to note all 
watercourses over which the line he runs may pass,* 
and also the quality of the land. Rivulets or branch 


streams are not to be meandered but should be | 


crossed.° 

Necessity for approval. There is no official sur- 
vey of government lands until the plat of the survey 
has been approved by the surveyor-general,® and 
even after a principal meridian and a base line are 
established and the exterior lines of the township 
surveyed, the sections or subsections do not have a 
legal existence, until they are established by an ap- 
proved survey under authority of congress.? 

[§ 50] 3. Preparation and Filing of Plats.$ Plats 
Gazzam v. Phillips, 20 How. (U. 


S.) 372, 15 L. ed. 958 [overr Brown v. 
Clements, 3 How. (‘U. S.) 650, 11 _L. ed. 


767]. 
Where there is running stream 
through fractional section, the sub- 


70 Mich. 


Thomas v. Mettel, 41 S. D. 322, 168 NW 
651. 

&7. Kean v. Roby, 145 Ind. 221, 42 
NE 1011; Tolleston Club v. State, 141 
Ind. 197, 38 NE 214, 40 NE 690. 

88. Walters v. Commons, 2 Port. 
(Ala.) 38 [foll Nolan y. Palmer, 24 Ala. 
39h 1. 

{a] Purchaser of half or quarter 
section is entitled to one half or one 
fourth of whatever the section con- 
tains. Walters v. Commons, 2 Port. 
(Ala.) 38. 

89. Holler v. Emerson, 112 Cal. 573, 
44 P 1073. 

[a] Method of locating west line.— 
(1) Where the north line of a gov- 
ernment section is actually run, and 
the northwest corner of the southwest 
quarter section located, the northwest 
section corner is located by running a 
line due north from the northwest 
corner of the southwest quarter sec- 
tion until it intersects the north line, 
and the point of intersection will be 
the true northwest corner. Holler v. 
Emerson, 112 Cal. 573, 44 P1073. (2) 
This method should be adopted, :al- 
though the length of the north line 
being given as eighty chains, and the 
northeast section corner established, 
it would appear that a point on the 
north line eighty chains due west from 
the northeast section corner would es- 
tablish the northwest section corner. 
Holler v. Emerson, supra. 

90. Keyser v. Sutherland, 59 Mich. 
455, 26 NW 865. 

91. Robinson v. Moore, 20 F. Cas. 
No. 11,960, 4 McLean 279. 


Survey, there is a deficiency in the area 
of a section, it is referred to as a 
“fractional section.” South Florida 
Farms Co. v. Goodno, 84 Fla. 532, 94 
S 672. 

[b] Where stream of sufficient 
magnitude to be meandered runs 
through section cutting it into two 
parcels, both are thereby made frac- 
tional. Wilson vy. Hoffman, 70 Mich. 
562, 38 NW 558. 

94. USCA tit 43 § 753;-U. S. Rev. 
St. § 2397. 

[a] What is fractional section in 
general.—Where a section of land is 
not whole or regular in its contents, 
and does not contain approximately 
six hundred and forty acres,’it may be 
properly called _a fractional section. 
South Florida Farms Co. v. Goodno, 
84 Fla. 532, 94 S 672. 

[b] Division of fractional quarter 
section.—Under Rev. St. §§ 2395-2397, 
relating to the survey of public lands. 
the surveyor-general, in making a plat 
where there was no return in the sur- 


vey of the line run in the field, divid-. 


ing a quarter section into halves, 
must, on dividing a fractional quarter 
into east and west halves, draw a 
north and south line from a _ point 
equally distant from the southeast 
and southwest corners of the section, 
and thus divide the quarter into halves 
equal in quantity. Wood vy. Mandrilla, 
167 Cal. 607, 140 P 279. 

95. Gazzam v. Phillips, 20 How. 
(U.S.) 372, 15 L. ed. 958 [overr Brown 
Vv. Clements, 3 How. (U. S:) 650, 11: 
ed. 767]; Doe v. Hunt, 4 Ala. 129. 


division of a quarter section into two 
tracts divided by the stream is not in 
contravention of the statute. Stein v. 
Ashby, 24 Ala. 521. 

97. Campbell v. Wood, 116 Mo. 196, 
22 SW 796 (quoting instructions of 
surveyor-general of Illinois and Mis- 
souri to depu ty surveyors). 

a Wharton v. Littlefield, 30 Ala. 


99. Goltermann v. Schiermeyer, 111 
Mo. 404, 19 SW 484, 20 SW 161. 

1. Goltermann v. Schiermeyer, su- 
pra. 

2. U.S. v. Chandler-Dunbar Water 
Power Co., 152 Fed..25, 81 CCA 221 [aff 
209 U. S. 447, 28 SCt 579, 52 Ls ed.42): 

3. Cragin v. Powell, 128 U. S. 691, 
9 SCt 203, 32 L. ed. 566. 

[a] Width of rivulets or branch 
streams should be noted in the field 
book. Hunt v. Rowley, 87 Ill. 491. 

4 Cragin v: Powell, 128 U. S. 691, 
9 SCt 208, 32 L. ed. 566. 

5. Hunt v. Rowley, 87 Ill. 491. 

6. Kendall vy. Bunnell, 56 Cal. A. 
112, 205 P 78. 

[a] Until all requirements as to 
approval have been comiplied with, the 
lands are to be regarded as unsur- 
veyed, and not subject to Hisposa) as 
Surveyed lands. Cox v. Hart, 260 U. 
S. 427, 48 SCt 154, 67 L. ed. 332 Laff 
270 Fed. 51s 

{b] Date of survey is the date of 
department’s approval of plat. Ken- 
dall v. Bunnell, 56 Cal. A. 112, 205 P78. 

7. Smith v. Los Angeles, 158, ‘Cal: 
[025 DOES SOK 

3. Construction, operation, and ef- 
fect of plats see infra § 51. 


eee en eS a es a ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


of surveys of lands forming a part of the public do- 
main are required to be made and filed in the land 
office of the district® and the general land office.° 
The law made it the duty of the surveyor-general, 
prior to the abolition of that office, to calculate the 


areas, and state the result thereof on the plat, and ~ 


it is competent for him to note thereon, as part of 
the plat, the distances of quarter section lines on 
which such calculations were based.12 A copy of 
the plat of survey was required to be kept for pub- 
he information in the office of the surveyor-general,® 
in the offices where the lands were to be sold,!4 
_and also in the office of the commissioner of public 
lands.1° It has been held that an original govern- 
ment plat in a federal land offce is not rendered in- 
effective by a plat which was filed later.1° 
[§ 51] 4. Construction, Operation, and Effect of 
Surveys and Plats in General.17 The official sur- 
veys of the publie lands of the United States are 
controlling.** So the description and plat of the 
original government survey, made by the surveyor- 
general from the field notes, and filed in the general 
land office, are conclusive.!® Where land is laid out 
into ranges, townships, ete., the survey of a par- 
ticular township approved by the surveyor-general, 
of the district settles the rights of the parties to 
land purchased from the United States in that town- 
ship.?° A grant of land from the government ac- 
cording to the legal subdivisions established by the 
United States presupposes an actual ground survey 
of the land,?+ and the patent must be considered as 
conveying the lands as actually surveyed.?? Loca- 
tions by surveyors cannot affect the rights of indi- 
viduals recognized by the proper government of- 
ficers.?° 
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U. S. v. Montana Lumber, 
Cor TIO TUn SO Vo neOe SO BOtn ag 
Russell v. Maxwell Land- 


ra 
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The government survey creates, and does not mere- 
ly identify, sections?* and boundaries.2° 

Effect of designation of character, or ownership, 
and of classification, of land. A government survey- 
or is not vested with authority finally to determine 
the character of land surveyed or left unsurveyed,?® 
or to classify it as within or without the operation 
of particular laws,?7 and a survey, fixing land cov- 
ered with water as being a lake, followed by a sale 
of adjacent land with reference to the survey, is not 
conclusive, so as to preclude the land department 
from determining that the land is a swamp, if the 
purchasers of the adjacent land are not prejudiced.?8 
But the official platting of lands by authority of the 
United States, indicating the’ character thereof as 
regards whether they are swamp or marsh lands or 
lands covered by the waters of a lake, as the same 
appeared to the official surveyors when the original 
survey was made, is prima facie evidence as to their 
character at that time in an action involving the 
question as to sale or disposal.2® It has been said 
that without some action of the government other 
than the mere approval by the surveyor-general, a 
survey designating certain land as public land can- 
not be considered as a disturbance of the title of a 
proprietor, and still less as evidence that the land 
belongs to the public domain.?° 

In case of discrepancy between the field notes and 
the plat the former govern,?! and the land depart- 
ment may properly correct the plat so as to con- 
form to the field notes, in which case the plat as 
corrected supersedes the original.?? 

Collateral attack in general. The official surveys 
made by the government are not open to collateral 
attack®* in an action at law between private par- 


Hae v. Dickerson, 65 Gal. A. 722, 225 


21. Stonewall Phosphate Co. v. 


9. USCA tit 43 § 52; U.S. Rev. St., L. ed. 857; 
§ 2223. : etc., 
[a] Until ail conditions as to filing] L. ed. 604; 


in proper land office have been com- 
plied with (1) the lands are to be re- 
garded as unsurveyed and not subject 
to disposal as surveyed lands. Cox v. 
Hart, 260 U. S. 427, 43 SCt 154, 67 L. 
ed. 332. (2) Until such filing, the sur- 
vey is not regarded as official. U.S. 
v. Curtner, 38 Fed. 1 [rev on other 
grounds 149 U.S. 662, 13 SCt 985, 1041, 
37 L. ed. 890]. 

[b] Indorsement on plat of survey 
that it was filed in the land office on a 
day named therein, which is not signed 
by any one, will, in the absence of 
other évidence on the subject, be tak- 
en as fixing the time of filing the plat. 
Pappe v. Athearn, 42 Cal. 606. 


10. USCA tit 43 § 52; U.S. Rev. 
St. § 22238. i 
[a] Evidence as to time of filing.— 


Copies of official letters written by the 
commissioner of the general land of- 
fice to the person then claiming title 
under a warrant and survey, reciting 
the facts, which copies are sworn to 
by a witness who is a clerk in the gen- 
eral land office, and acquainted with 
the facts, he having, as such clerk, 
written the originals for the commis- 
sioner, by whom they were signed, are 
- competent for the purpose of showing 
the date when a survey was filed in 
the general land office. Coan v. Flagg, 
Zo. oe Lie S. SO 47, (3. Med. LOM 

11. USCA tit 43 § 51. 

12. Goltermann y. Schiermeyer, 111 
Mo. 404, 19 SW 484, 20 SW 161. 

13. Cragin v. Powell, 128 U. S. 691, 
9 SCt 2038, 32 L. ed: 566. 


14. Cragin v. Powell, supra. ‘ 
15. Cragin y Powell, supra. 
- 16. Turner v. Rice, 178 Ark. 300, 


10 SW (2d) 885. 
17. Effect of patenting according 
to official plat see supra § 500. 
Resurvey and correction of survey 
see infra § 55. 
18. Gleason v. White, 199 U.S. 54, 
25 SCt 782, 50 L. ed. 87; Whitaker v. 
McBride, 197 U. S. 510, 25 SCt 530, 49 


Grant Co.,; 158 U. S. 253,15 SCt 827, 39 
L. ed. 971; Stoneroad v. Stoneroad, 158 
U2832240; 15 St’ 822/39 “ved 966; 
Hordver Curry, oi Flas 6s, 716 S24: 
Johnson vy. Dunn, 46 Ida. 25, 266 P 
ria’ Stewart v. Boyd, 15 La. Ann. 
[a] Official survey, including gov- 
ernment plat and field notes, must 
control. Lord vy. Curry, 71 Fla. 68, 71 
21 r 


19. Southern Pac. Land Co. v. Dick- 
ersons 65 CalsiAs 722, 2250 164 Kireh 
v. Persinger, 87 Fla. 364, 100 S 166; 
Tolleston Club v. State, 141 Ind. 197, 
38 ND 214, 40 NE 690; Goltermann v. 
Schiermeyer, 111 Mo. 404, 19 SW 484, 
20 LRA 161. See McGill v. Somers, 
15 Mo. 80 (survey conclusive on goy- 
ernment, on all persons claiming title 
under survey, and on mere intruders 
and strangers without title); Trotter 
v. St. Louis Public Schools, 9 Mo. 69 
(survey is prima facie evidence of 
what it purported to be; a person can- 
not attack a survey on the grounds 
that it does not contain all that land 
it should contain where a successful 
issue would render such person a tres- 
passer). 

{a] Return as one tract.—Where 
the surveyor-general has examined the 
field notes of a survey and platted 
and.returned certain land as one tract 
this is final as to its boundaries as 


but one tract. Hunt v. Rowley, 87 
Ill. 491. 

[b] Presumption is that plat is 
correct. Bransfield v. Wallace, 195 


Mich. 41, 162 NW 73. 

20. Jourdan v. Barrett, 4 How. (U. 
Selo lu CG O24. 

[a] Where issue was as to whether 
land in question was part of certain 
section in certain township in the 
absence of any evidence impeaching 
the official township plats, such plats 
were conclusive of the fact that the 
land in question was part of the sec- 
tion patented. Southern Pac. Land 


Peyton, 39 Fla. 726, 22S 440. 


22. See infra § 500. 

23. Kittridge v. Breaud, 2 Rob. 
(La.) 40. 

24. Sawyer v. Gray, 205 Fed. 160. 

25. .See infra § 52. 

26. Gauthier v. Morrison, 232 U.S. 


452, 34 SCt 384, 58 L. ed. 680 [rev 62 
Wash. 572, 114 P 501]; Bode v. Roll- 
witz, 60 Mont. 481, 199 P 688. 

27. .Gauthier v. Morrison, 232 U., 
S. 452, 34 SCt 384, 58 L. ed. 680 [rev 
62 Wash. 572, 114 P 501]; Bode v. Roll- 
witz, 60 Mont. 481, 199 P 688. 

Rood vy. Wallace, 109 Iowa 5, 
79 NW 449. 

29. Little v. Williams, 88 Ark. 387, 
113 SW 340 [aff on other grounds 231 
UsaSivoco, of SCt 68) 53) Ln ed sizoons 
Illinois Steel Co. v. Budzisz, 115 Wis. 
68, 90 NW 1019. 

30. Roubieu v. Michel, 2 La. Ann. 
808, 809 (where the court said: ‘The 
frequent errors in the surveys of 
lands in Louisiana made by the United 
States surveyors are matters of his- 
tory’). See Gibson v. Chouteau, 39 
Mo. 536. 

31. Harrington v. 134 
Cal. 196, 66 P 214, 489. 

[a] There is no variance between 
an official plat of lands, showing an 
acreage which includes a_e small 
marshy tract separated from the bal- 
ance by a river, and field notes which 
account for the small tract as “shaky 
marsh and under water.” Gary Land 
Co. v. Griesel, 179 Ind. 204, 100 NE 673. 


Boehmer, 


32. Harrington vy. Boehmer, 134 Cal. 
196, 66 P 214, 489. 
33. U.S.—Russell v. Maxwell Land 


Grant Co.; 158 U.S. 253, 15 SCt 827%; 39 
L. ed. 971. 

Ark.—Little v. Williams, 88 Ark. 
37, 113 SW 340 [aff on other grounds 
231 'U. S. 335, 34 SCt 68, 58 L. ed. 256). 

Cal.—Weaver v. Howatt, 171 Cal. 
302, 152 P 925. 

p ida.- Sala v. Crane, 31 Ida. 191, 176 
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ties.°4 

Jurisdiction of, and rules governing, courts as to 
surveys. Where no question is made as to the form 
and correctness of a survey, by proper parties, be- 
fore the district court, the approval of the surveyor- 
general and of the land department is final.*° The 
courts will not correct alleged mistakes in the orig- 
inal government surveys unless the mistakes are es- 
tablished by clear and convincing evidence,*® and 
the construction placed upon a survey by the land 
department and their decision in reference to it, 
while not conclusive, should receive great considera- 
tion by the courts.*7 It has been held, however, 
that surveys by United States surveyors, although 
sanctioned by the principal deputy surveyor of the 
district, may be corrected when erroneous,*® and the 
courts may determine whether lands have been left 
unsurveyed.*® In respect of a principal surveyor in 
a military district, it has been held that a court of 
the United States, sitting in equity, cannot control 
him in the discharge of his duties.*° 

[§ 52] 5. Boundaries‘i—a. In General. The 
boundary lines actually run and marked in the sur- 
veys returned by the surveyor-general are established 
as the proper boundary lines of the sections or sub- 
divisions for which they were intended.4? So the 
section lines as laid down in the deseription and plat 
are binding upon the general government and upon 
all other persons coneerned,*? and the length of such 
lines as returned is to be held and considered as the 
true length thereof.4* A, diagram from the office of 
the secretary of the interior, certified to by the act- 
ing commissioner of, the general land office, show- 
ing the primary limits of land, must be taken prima 
facie to correctly indicate the limits of the grant.*® 


PUBLIC LANDS 
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The boundaries of lots patented by the United States 
as numbered lots of their respective sections cannot 
extend beyond the boundaries of the sections them- 
selves.4®° The government survey creates, and does 
not merely identify, boundaries.#? 

Landmarks, monuments, and corners. The official 
survey and plat of any town site located on govern- 
ment lands, and the lots and blocks thereof, are per- 
manent landmarks, which may be considered in es- 
tablishing the location of adjoining lands outside the 
town site.4® The location of a township upon the 
public domain is where the government surveyor has 
actually lined it out, and is to be determined by the 
monuments placed by him in the field.49 The true 
corner of a government subdivision is where the 
United States surveyor established it, whether this 
location is right or wrong,°® and the corners as laid 
down in the description and plat are binding upon 
the general government and upon all other persons 
concerned.®t 

Quantity. The United States, in providing for the 
survey of the public domain, has established the rule 
that sections of land shall be held to contain the 
exact quantity returned by the surveyor-general.®? 
This rule fixes the quantity at which the govern- 
ment must dispose of the tract,>* and lands sold or 
granted under the United States surveys pass ac- 
cording to the descriptions of the legal subdivisions 
whether those subdivisions contain the exact legal 
quantity or more or less;°4 but the rule in question 
does not necessarily control the area in contracts be- 
tween private persons.°® In locating the lines of 
subdivisions of a government survey, the courses and 
distances and monuments given in the field notes of 
the government surveyor should be followed, without 


La.—Orleans Parish Public Schools 
Ba. of Directors v. New Orleans Land 
Co,, 138 La. 32, .70 S27. 

[a] Where survey and plat were 
approved by the general land office, 
neither can be called in question in a 
collateral proceeding. Sala v. Crane, 
Beran Lod. LO uke Ol. 

34 Knight v. United Land Assoc., 
AD es Ole 2S Cte 8,00) Wu. .ed.s Gas 
Cragin v. Powell, 128 U. S. 691, 9 SCt 
203, 32 L. ed. 566; 
How. (U. S.) 268, 16 L. ed. 661; Mur- 
phy v. Shea, 176 Fed. 544, 100 CCA 132 
[certiorari den sub nom, Tanner v. 
Murphy, 220 U. S. 612, 31 SCt 716, 55 
L. ed. 609]; Murphy v. Tanner, 176 
Fed. 537, 100 CCA 125; Rood v. Wal- 
lace, 109 Iowa 5, 79 NW 449; McBride 
v. Whitaker, 65 Nebr. 137, 90 NW 966; 
Kneeland v. Korter, 40 Wash. 359, 82 
P 608, 1 LRANS 745. 

[a] Plat of survey, made and ap- 
proved by the land department of the 
general government, cannot be im- 
peached, except upon a direct proceed- 
ing for that purpose. McBride vy. 
Whitaker, 65 Nebr. 137, 90 NW 966. 

85. Mott v. Smith, 16 Cal. 533. S 
Brott v. New Orleans Land Co., 1 
La. 134, 91 S 653 [certiorari den 259 U. 
S. 589 mem, 42 SCt 591 mem, 66 L. 
ed. 1078 mem] (if the government sur- 
vey of a township erroneously locates 
grants thereon, the power to correct 
the survey belongs exclusively to the 
political department of the govern- 
ment, and its decisions cannot be re- 
viewed by the courts in suits between 
individuals). 

[a] Power of court to correct.— 
Courts have no concurrent or origi- 
nal power to correct surveys.  Kir- 
wan vs Murphy, 189 U. S. 35, 23 SCt 
599, 47 L. ed. 698 [rev 109 Fed. 354, 48 
CCA 399]; Cragin v. Powell, 128 U.S. 
691, 9 SCt 2038, 32 L. ed. 566; Leader 
Realty Co. v. Lakeview Land Co., 142 
La. 169, 76 S 599 [writ of error dism 
248 U. S. 550 mem, 39 SCt 184 mem, 63 
L, ed. 417 mem]. 


ee 
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Greer v. Mezes, 244 


Jurisdiction of courts generally see 
infra §§ 489-490. ‘ 

36. Robertson v. Martin, 93 Or. 326, 
183 P 651; Blair v. Brown, 17 Wash. 
570, 50 P 483. 

[a] Evidence held insufficient.— 
po renteen v. Martin, 93 Or. 326, 188 P 

ol. 

387. Blair v. Brown, 17 Wash. 570, 
50 P 4838; Keane v. Brygger, 3 Wash. 
338, 28 P 653; McSorley v. Hill, 2 
Wash, 638; 27 P 552. 

Effect of decisions of land depart- 
ment in general see infra §§ 484-488. 

88. Kittridge v. Landry, 2 Rob. 
(La.) 72 [foll Kittredge v. Dugas, 2 
Rob, (ha.) 85]. 

39. Bode v. Rollwitz, 60 Mont. 481, 
199 P 688. 

40. Fussell v. Gregg, 113 U.S. 550, 
5 SCt 631, 28 L. ed. 993. 

41. Boundaries generally 
Boundaries 9 C. J. p 145. 

Government corners on resurveys by 
others than federal authorities see 
Boundaries §§ 18, 19. 

Mode of making and sufficiency and 
validity of survey see supra § 49. 

42. Cragin v. Powell, 128 U.S. 691, 
9 SCt 2038, 32 L. ed. 566; Kirch v. Per- 
singer, 87 Fla. 364, 100 S 166; Palmer 
vy, Montgomery, 59 Mich. 338, 26 NW 
535. 

[a] As to range line between two 
townships, the original survey must 
govern, and such line and the section 
corners, aS established by such orig- 
inal survey cannot be changed in a 
subsequent Survey made for the pur- 
pose of subdividing the _ sections. 
Palmer v. Montgomery, 59 Mich. 338, 
26 NW 535. 

43. Lindsey v. Hawes, 2 Black (U. 
S.) 554, 17_L. ed. 265; Kirch v. Per- 
singer, 87 Fla. 364, 100 S 166; Tolle- 
ston Club v. State, 141 Ind. 197, 38 NE 
214, 40 NE 690. 

44. Cragin v. Powell, 128 U.S. 691, 
9 SCt 2038, 32 L. ed. 566. 

45. Eastern Oregon Land Co. vy. 


see 


Andrews, 45 Or. 203, 77 P 117 (hold- 
ing the evidence insufficient to over- 
come the prima facie case made by the 
diagram). 

46. Tolleston Club v. Clough, 146 
Ind. 93, 438 NE 647. 

47. Cox v:) Hart, 260°U2 Sx 427, 43 


| SCt 154, 67 L. ed. 332 [aff 270 Fed. 51}. 


48. Carroll v. Price, 81 Fed. 187. 

49. Harrington v. Boehmer, 134 Cal. 
196, 66 P 214, 489. 

50. Nesselrode v. Parish, 59 Iowa 
570, 13 NW 746; Beltz v. Mathiowitz, 
72 Minn. 443, 75 NW 699; Beardsley v. 
Crane, 52 Minn. 537, 54 NW 740. 

Relocation of government corners 
as between private individuals see 
Boundaries § 19. 

51. Kirch v. Persinger, 87 Fla. 364, 
100 S 166; Tolleston Club v. State, 141 
Ind. 197, 38 NE 314, 40 NE 690. 

[a] Corners of sections fixed by 
survey cannot be removed.—Walters 
v. Commons, 2 Port. (Ala.) 38. 

[b] “Meander corners hold the pe- 
culiar position of denoting a point on 
line between landowners, without usu- 
ally being the legal terminus or cor- 
ner of the lends owned.’ Kleven v. 
Gunderson, 95 Minn. 246, 252, 104 NW 
4 [quot U. S. Land Office circular]. 

Conclusiveness of government cor- 
ners as between private individuals 
see Boundaries § 18. 

Resurvey and correction of survey 
see infra § 54. 

52. Walters v. Commons, 2 Port. 
(Ala.) 38. 

CN es 


538. Heald v. 
24 Ala. 521; 


422, 75 NW 806. 

54 Stein v. Ashby, 
Walters v. Commons, 2 Port.' (Ala.) 
38; Kirch v. Persingér, 87 Fla. 364, 
100 S 166; Fulton v. McAfee, 6 Miss. 
751; Goltermann v. Schiermeyer, 11 
Mo. 404, 19 SW 484, 20 SW 161; Camp- 
bell v. Clark, 8 Mo. 553. 

55. Heald v. Yumiska, 7 N. D. 422, 
75 NW 806; Prentiss v. Brewer, 17 
Wis. 635, 86 AmD 730. 


Yumiska, 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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regard to whether this gives more land to one sub- 
division than to another.®°* Where an inland non- 
navigable lake covers a portion of a section of land, 
and ‘the government survey designates the dry land 
in each subdivision as a fractional subdivision or 
lot, the purchaser from the government of such lots 
acquires title to such portion of the bed of the lake 
as will make out the full subdivision in which his 
land is situated.°7 

[§ 53] b. Meander Lines.** In general meander 
lines are run in surveying fractional portions of the 
public Jands bordering on navigable rivers or other 
bodies of water not as boundaries of the tract, but 
for the purpose of defining sinuosities of the banks 
and as the means of ascertaining the quantity of land 
in the fraction subject to sale and which is to be 
paid for, and the river or other body of water is the 
true boundary,°® where it appears that the govern- 
ment intended to sell all the land to the river or 
body of water.°° But the mere fact that a line is 
run and designated as meandered is not conclusive 
against the government;®! and where for any rea- 
son, such as fraud or mistake,®? the surveyor omits 
to include in his survey large tracts of land. lying 
between the meander line as surveyed or pretended 
to have been run upon the ground, and the streams 
or bodies of water meandered, the patents for the 


56. Yolo County v. Nolan, 144 Cal. 
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adjoining lots, although referring to the official plat 
of the survey, are merely orants of the premises 
limited by such meander, line, and not by the wa- 
ter.°* So also where the government plat and field 
notes described the meander line of. a tract of land 
as being a river, but in fact the meander line was 
not run along the river, but along a bayou, some 
distance from. the river, and land between the bayou 
and the river, although i in existence at the time of 
the survey, had never been surveyed, such land did 
not pass by a conveyance from the government of 
the surveyed tract.°* Where there is no body of 
water anywhere within the section to which a mean- 
der line on the plat can be referred, the meander 
line must be taken as the boundary and the land 
granted cannot be extended beyond it.°* Where land 
on one side of a nonnavigable stream is a Mexican 
grant having the stream; as its boundary, the true 
boundary of land surveyed by the government on 
the other side of the stream is the thread of the 
stream and not the meander line indicated by the 
field notes of the survey along the bank.*® 

[§ 54] 6. Corrections of Surveys and Plats; Re- 
surveys.°’ Rights which have been acquired under 
a government survey cannot be affected or inter- 
fered with by a subsequent survey,®® or by a sub- 


tion to limit grant to actual traverse; was held on the evidence not to have 


445, 77 P 1006 [foll Kaiser v. Dalto, 
140 Cal. 167, 73 P 828; Barrington v. 


Boehmer, 134 Cal. 196, 66 P 214, 489; 
Tognazzini v. Morganti, 84 Cal. 159, 
Z23mP* 1085] 


57. Stoner v. Rice, 121 Ind. 51, 22 
NE 968, 6 LRA 387. 

58. Cross references: 

Corrections of surveys see infra § 54. 
Meandering or failure to meander as 
determining navigability see Navi- 

gable Waters § 15. 

Survey of omitted lands see infra § 55. 

59. See Boundaries § 69. 

60. Grant v. Hemphill, 92 Iowa 218, 
59 NW 263, 60 NW 618; Kraut v. 
Crawford, 18 Iowa 549, 87 AmD 44. 

61. Producers Oil Co: v. Hanzen, 
Zoo Ue: O20, SOO CL Woo, Oo iu. eG. Los): 
Lammers v. Nissen, 4 Nebr. 245 [foll 
Bissell v. Fletcher, 19 Nebr. 725, 28 
NW 303]. See also Boundaries § 70. 

[a] Effect of meander in general.— 
“Where in a survey of the public do- 
main a body of water or lake is 
found to exist and is meandered, the 
result of such meander is to exclude 
the area from the survey and to cause 
it as thus separated to become sub- 
ject to the riparian rights of the re- 
spective owners abutting on the mean- 
der line in accordance with the laws 
of the several states.” Wilson v. U. 
S., cou Se24, 29,133) SCt 21, 62 Led. 
12 


tb) Where land is conveyed by 
governmental division, the whole di- 
vision, both within and without the 
meander lines drawn on the original 
plat, and the wet land as well as the 
dry, passes by the deed. Tolleston 
Club v. State, 141 Ind. 197, 38 NE 214, 
40 NE 690. 

[ec] Where ledges or spits or 
tongues of land project out beyond the 
meander line of a bay, they are in- 
cluded as part of the fractions of sec- 
tions shown on the government sur- 
vey, and conveyed by government pat- 
ent. Ex p. Davidson, 57 Fed. 883. 

{d] Grantee cannot go beyond line 
which would bound his section or lot 
if it were not fractional, in search of 
his boundary. Lally v. Rossman, 82 
Wis. 147, 51 NW 1132 [foll Whitney v. 
Detroit Lumber Co., 78 Wis. 240, 47 
NW 4251. 

{e] Presumption is that meander 
lines are correct. Bransfield v. Wal- 
lace, 195 Mich. 41, 162 NW 73. 

{f] If extrinsic facts show inten- 


[50 C. J.—58] 


lines, these must be treated as definite 
boundaries. Producers Oil Co. y. Han- 
zen, 238 U. S325, 35 SCt 755; 59 Tl. 
ed. 1330. 

62. Jeems Bayou 
Club v. U. S., 274 Fed. 18 [aff 260 U. 
S. 561, 43 SCt 205. 67 L. ed. 402]; South 
Florida Farms Co. v. Goodno, 84 Fla. 
532, 94 S 672. See also cases infra 
text and note 638. 

63. U. S.—Jeems Bayou Hunting. 
ete., Club v..U.S., 274 Fed. 18 [aff 


Hunting, etce., 


-260 U.S. 561, 43 SCt 205, 67 L. ed. 402]; 


Granger v. Swart, 10 F. Cas. No. 
5,685, 1 Woolw. 88. 

Fla.—South Florida Farms Co. v. 
Goodno, 84 Fla. 532, 94 S 672; Lord v. 
Currys Ts Mla 68) aes e2i. 

La.—Thigpen v. Noonan, 162 La. 
527, 110 S 7483; Land v. Brockett, 162 
La. 519, 110 S 740 [certiorari den 273 
U. S. 757-mem, 47 SCt 460 mem, 71 
L. ed. 877 mem]. 

Nebr.—Lammers v. Nissen, 4 Nebr. 
245 [foll Harrison v. Stipes, 34 Nebr. 
431, 51 NW 976; Bissell v. Fletcher, 
19 Nebr. 725, 28 NW _ 308]. 

Or.—Barnhart v. Ehrhart, 33 Or. 
274, 54 P 195 [foll Little vy. Pherson, 
30 Or:, 51,56 P3807]. 

[a] Meander line not conforming 
to permanent water line.—Where a 
fractional section is patented in ac- 
cordance with the plat of the survey, 
and the meander lines of the survey 
do not approximately conform to a 
permanent water line that is referred 
to in the survey field notes and plats, 
the conveyance covers only the sur- 
veyed land in the section. South Flor- 
ida Farms Co. v. Goodno, 84 Fla. 532, 
94 S 672. 

64. Glenn v. Jeffrey, 75 Iowa 20, 39 
NW 160. See Smith v. Miller, 105 Iowa 
688, 70 NW 1238, 75 NW 499 (meander 
along a body of water known as 
“Home Schute”’ did not carry title on 
the Missouri River). 

65. French-Glenn Live Stock Co. v. 
Springer, 185 U.S. 47,°22 SCt 563, 46 
ly. ed) S00 fafi. 3a Ore si2; hose r021: 
Grant v. Hemphill, 92 Iowa 218, 59 NW 
263, 60 NW 618. See Jeems Bayou 
Fishing, ete:, Club v. U.-S., 260 U. S. 
561, 43 SCt 205, 67 L. ed. 402 (alleged 
water line not boundary where there 
was no water in vicinity and there was 
no attempt to survey land in contro- 
versy). 

[a] Body of water not in existence. 
—A meandered lake, shown by a gov- 
ernment survey made in 1839 and 1840, 


existed as a permanent body of water 
at the time the survey was made. U. 
S. v. Wilson, 214 Fed. 630 [aff 227 Fed. 
$27, 142 CCA 351 (aff 245 WU: S: 24,38 
SCt 21, 62 L. ed. 128)]. 

[b] Control of courses and dis- 
tances.—The courses and distances as 
set forth in the plat of an official sur- 
vey, and referred to in patents from 
the United States which show an al- 
leged meander line of a lake as one 
boundary, control in ejectment, as 
against the actual boundary of the 
lake, where the survey was grossly 
fraudulent, and the lake never existed 
within half a mile of the point indi- 
cated on the plat, and where to fix the 
lake as the boundary would give the 
patentees an area very largely in ex- 
cess of that described in the patents 
and actually paid for, and the exten- 
sion of the side lines to the lake is a 
matter of considerable difficulty and 
would necessitate going outside of the 
section in which the description and 
plat placed the land. Security Land, 
etc., Co. v. Weckey, 193 U. S. 188, 24 
SCt 431, 48 L. ed. 674 [aff 87 Minn. 97, 
91 NW 304, 94 AmSR 684, 63 LRA 157; 
and foll French-Glenn Live Stock Co. 
v. Spe at, 185 U. S. 47, 22 SCt 563, 46 
L. ed. 800 

66. Kirby Vi Potter. 13'S /Cals 1686; 
Taig, 12 Brerrde 

67. Government corners on resur- 
vey by others than federal authorities 
see Boundaries §§ 18, 19. 

Survey of omitted lands see infra ~ 
Sv OD. 

68. U.S.—New Mexico v. Colorado, 
267 U..S. 30, 45 SCt 202, 69 L. ed. 499 
[pet to mod op. den 267 U. S. 582 mem, 
45 SCt 353 mem, 69 L. ed. 798 mem]; 
Lane v. Darlington, 249 U. S. 331, 39 
SCt 299, 68 L. ed. 629 (recognizing 
rule); Greene v. U. S., 274 Fed. 145 
{aff 260 U. S. 662, 43 SCt 236, 67 L. ed. 
448]. 

Cal.—In re Scott, 172 Cal. 363, 156 
P 872 (apparently recognizing rule); 
Churchill Co. v. Beal, (A.) 278 P 894. 

Fla.—Kelsey v. Lake Childs Co., 93 
Pla. 7438, 758, 112 S 887 [quot Cyc]. 

Ida.—Stroup v. Matthews, 44 Ida. 
134, 255 P 406; Wing v. Wallace, 42 
Ida. 430, 246 P 8. 

Tnd.—Kean v. Roby, 145 Ind. 221, -42 
NE 1011. 

Iowa.—Barringer v. Davis, 141 Iowa 
419, 120 NW 65. 

Kan.—Spawr v. Johnson, 49 Kan 
788, 31 P 664. 
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sequent correction of a plat.°® But until some rights 
to a specifie tract of land have been acquired under 
a survey, a corrected survey or resurvey can be made 


and substituted therefor.7° A 


Land bordering on or near body of water. 
vey may be corrected in respect of a meander line, 
Thus the government con- 
tinuing in the ownership of lands which by publie 
survey appear to abut on nonnavigable waters, has 
the right to readjust the marginal survey, and re- 
serve uplands which appear between the survey and 
the actual margin of the water supposed to have 
been previously meandered;** and a purchaser un- 
der timber-culture entries after a second survey, re- 
serving upland between the first survey and the mar- 
gin of a nonnavigable lake, purchases the land with 
notice thereof, and is estopped to claim beyond the 
boundary under which he purchased.*4 * 

When an entry is surveyed, its boundaries are des- 
ignated, and cannot afterward be varied by the lo- 
eator to the injury of the rights of others.*® 


for fraud™! or mistake.7? 


La.—Cage v. Danks, 13 La. Ann. 
128; Sprigg v. Hooper, 9 Rob. 248; 
Slack v. Orillion, 13 La. 56, 33 AmD 
551. 

Mich.—Burt v. Busch, 82 Mich. 506, 
46 NW 790. ‘ 

Mont.—Pittsmont Copper Co. v. 
Vanina, 71 Mont. 44, 227 P 46. 

Nebr.—Hickman vy. Jones, 106 Nebr. 
466, 183 NW 980. 

* Utah.—Ferry v. Fowler, 37 Utah 34, 
106 P 506. 

Wyo.—Porter v. Carstensen, 274 P 
1072; Bentley v. Jenne, 33 Wyo. 1, 236 
P 509 (recognizing rule). 

[a] Affirmance of resurvey by in- 
terior department is not binding on 
the courts, when it appears that title 
to the lands has passed from the gov- 
ernment by patent under a prior le- 
gal survey. Kean v. Roby, 145 Ind. 
221, 42 NE 1011. 

{b] Original survey controlling.— 
(1) Original surveys of public lands 
by the United States government, on 
the faith of which property rights 
have been acquired, control over sur- 
veys subsequently made by the gov- 
ernment which affect such rights. 
Hickman v. Jones, 106 Nebr. 466, 183 
NW 980. (2) Where the federal gov- 
ernment has, by an official survey, 
fixed the boundaries of an Indian res- 
ervation pursuant to a proclamation 
by the president, and rights have been 
acquired thereunder by the issuance of 
patents to lands outside of the bound- 
aries as fixed by the survey, the pat- 
ents are valid as against any subse- 
quent survey, including such lands 
within the reservation. Ferry v. 
Fowler, 37 Utah 34, 106 P 506. 

{c] Authority of secretary of the 
interior to determine what constitutes 
public lands is limited in the matter 
of resurveys and correction of sur- 
veys, and where land has been con- 
veyed, he may not interfere by direct- 
ing a second survey. Work v. Beach- 
land Dev. Co., 57 App. (D. CC.) 225, 19 


HW, (2d) 699. ‘ 
69. Hunt v. Rowley, 87 Ill. 491. 
[a] Thus, where land has been en- 


tered and purchased according to an 
official survey and plat, a subsequent 
change in the plat or of quantities 
cannot divest the purchaser or his 
grantees of what he lawfully pur- 
chased and paid for and for which he 
received a patent. Hunt v. Rowley, 
87 Ill. 491. : 

70. Lane v. Darlington, 249 U. S. 
331, 39 SCt 299, 63 L. ed. 629; Murphy 
Varoumnen, nels | (Cals (306, 9l6r Pi e3s 
Schwartz v. Dibblee, 51 Cal. A. 451, 
197 P 125; Kelsey v. Lake ,Childs Co., 


93: Pla. 743;..768,0112- S) 887) [quot 
Cyels 
[a] Last accepted survey before 


the patent under which title is given 
controls. Wing v. Wallace, 42 Ida. 
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Omitted Lands. 


[§ 55] 7. Omissions 
The erroneous omission from a sur- 
vey of a portion of the public lands does not divest 


Ry iS = » ef 


[§§ 54-56 
of 


in Surveys; Surveys 


the United States of title,7® and it may dispose of 


INR 


430, 246 P 8. 

[b] Person not entitled to question 
resurvey.—A person who took posses- 
sion after congress had ordered a re- 
survey of the lands involved could not 
question the location of the land as 
determined by the resurvey. In re 
Scott,-172 Cal. 363, 156 P 872; Miller 
Va Marchus; (iiiCale 2506 1 be, weace 0s 
Nichols v. MeCullom, 169 Cal. 611, 147 
ee eles 

[ec] Several resurveys.—The pow- 
er of the secretary of the interior to 
approve the resurvey of government 
lands is not exhausted by a single ex- 
ercise thereof with reference to any 
survey, where the rights of others 
are not involved. Lane v. Darlington, 
249:Ue"S27331, 39. SCt 299; 63) L. ed: 
629 [rev 46 App. (D. C.) 465]. 

[d] Setting aside resurvey.—The 
owner of a grant bordering on gov- 


ernment land cannot restrain the sec-. 


retary of the interior from setting 
aside a later resurvey and _ recog- 
nizing an earlier one, where the acts 
of the government authorities were 
merely attempts to locate the bound- 
ary of the grant previously estab- 
lished. Lane v. Darlington, 249 U. 
S. 331, 39 SCt 299, 63 L. ed. 629 [rev 
46 App. (D. C.) 465). 

[e] Erroneous refusal of land of- 
fice to make resurvey of a location 
of public lands based upon a miscon- 
ception of the patentee’s rights does 
not preclude a resurvey, the refusal 
not operating as a permanent bar. 
U.S. v. Redondo Dev. Co,, 254 Fed. 656, 
166 CCA 154. 

[f] Purpose to annul or abandon 
survey of public lands may be dis- 
closed by an act of congress directing 
a resurvey, based on the fact of oblit- 
eration of the lines and marks. Cox 
v. Hart, 260 U. S. 427, 438. SCt 154, 67 
L, ed. 332 [aff 270 Fed. 51]. 

71. Brothertown Realty Corp. v. 
Reedal, (Wis.) 227 NW 390. 

72. Johnson v. Elder, 92 Ark. 30, 
SW 1066. 

73. Cragin v. Powell, 128 U.S. 691, 
9 SCt 208, 32 L. ed. 566; Warner Val- 
ley Stock Co. vy. Calderwood, 36 Or. 
228, 09.) Lb: 


74. Warner Valley Stock Co. v. 
Calderwood, supra. 
75. Galt v. Galloway, 4 Pet. (U. 


Siveie25t Mika CAMs 7 OF 

76. South Florida Farms Co. v. 
Goodno, 84 Fla. 532, 94 S 672; Bar- 
ringer v. Davis, 141 lowa 419, 120 NW 
65. See also cases infra text and 
note 77. 

Effect of failure to survey islands 
in navigable stream see Navigable 
Waters § 258. 

Vv. ~ Wilson W. "UL eS), 245) Uieseeo4ds 
38 SCt 21, 62 L. ed. 128; Jeems Bayou 
Hunting, ete., Club v. U. S., 274 Fed. 


such omitted portion after it has been surveyed.*? 
The omission may be such as to render the survey 
invalid as a constructive fraud on the government.** 

Survey of omitted lands. Where through fraud or 
mistake a portion of public lands has erroneously 
been omitted from a survey, the government au- 
thorities, upon discovering the omission, have pow- 
er to cause a survey of the omitted land,’® as where 
an alleged meander line has been run.®° 
order to give jurisdiction to the commissioner of the 
land office to order a survey, it must appear that 
there is omitted land, and that the land has not been 
previously conveyed by the United States.** 

[§ 56] 8. Conflicting Surveys.*®? 
ping surveys, the one first made has priority, par- 
ticularly where the second is bounded with express 
reference to the first.** 


But in the 


Of two overlap- 


An accepted survey cover- 


18 faff 260 U. S. 561, 48 SCt 205, 67 
L. ed. 402]; Barringer v. Davis, 141 
Iowa 419, 120 NW 65. 

[a] Tract of agricultural land 
susceptible of cultivation, which by 
error of the surveyor was omitted 
from the survey and designated and 
meandered as a lake, waS as such 
within the operation of the federal 
settlement laws, as if the true char- 
acter had been reported by the sur- 
veyor. Gauthier v. Morrison, 232 U. 
S. 452, 34 SCt 384, 58 L. ed. 680 [rev 
62 Wash, 572, 114 P 501]. 

[b] Period during which right 
may be asserted.—The power to dis- 
pose of public land erroneously ex- 
cluded from a survey by the draw- 
ing of a meander line is not barred 
by the five-year limitation on vaca- 
tion or annulment of a patent pre- 
scribed by the act of March 8, 1891. 
Wilson v. U. S., 245 U. S. 24, 38 SCt 21, 
62 L. ed. 128 [aff 227 Fed. 827, 142 CCA 
351 (aff 214 Fed. 630)1]. 


78. Brothertown Realty Corp. v. 
Reedal, (Wis.) 227 NW 390. 
fa] Running of meander line.— 


Where an original survey line departs 
so far from the true meander line of 
a body of water that such a large 
tract is left unsurveyed as to indi- 
cate clearly that the meander line 
was never actually run, the survey 
will be held invalid as a constructive 
fraud on the government. Brother- 
town Realty Corp. v. Reedal, (Wis.) 
227 NW 390. 

79. Jeems Bayou Hunting, etce., 
Club v. U. S., 274 Fed. 18 [aff 260 U. 
S. 561, 48 SCt 205, 67 Li ed. 402]; 
South Florida Farms Co. vy. Goodno, 
84 Fla. 532,94 S 672; Bode v. Roll- 
witz, 60 Mont. 481, 199 P 688; State 
v. Nolegs, 40 Okl. 479, 139 P 943. 

80. Wilson v. U..S., 245 U.S. 24, 38 
SCt 21, 62 L. ed. 128 [aff 227 Fed. 827, 
142 CCA 351 (aff 214 Fed. 630)]: 
Barringer v. Davis, 141 Iowa 419, 120 
NW 65. 

{a]_ Period during which no right 
may be asserted.—Power to survey 
public land erroneously excluded from 
a survey by the drawing of a meander 
line is not barred by the five-year 
limitation on vacation or annulment 
of a patent prescribed by the act of 
March 3, 1891. Wilson v. U. S., 245 
UO. 8.0924; 88S Cta2t 62 eiaetoda 23 
Laff 227 Fed. 827, 142 CCA 351 (aff 214 
Fed. 630)]. : 

81. Webber v. Pere Marquette 
Boom Co., 62 Mich. 626, 30 NW 469. 

{a] Islands.—Webber vy. Pere Mar- 
poopie Boom Co., 62 Mich. 626, 30 NW 

82. Resurvey where rights ac- 
quired under earlier survey see su- 
pra § 54. 

83. Van Amburgh vy. Randali, 115 


For later cases, developments and changes in the law see cumulative Annotations, saine title, page and note number 
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§§ 56-59] 


ing lands in a particular township has been regard- 
ed as controlling as to lands in such township as 
against a subsequent conflicting survey which pur- 
ported to cover land in another township.*4 Where 
two separate and conflicting surveys of land have 
been made by the authority of the United States, the 
first of which has never been approved, but the par- 
ties have entered into a notarial agreement to re- 
spect it in preference to the last, they are bound by 
this agreement so long as it remains in force, and 
has not been set aside by a direct action of rescis- 


sion.85 


[§ 57] C. Entries, Sales, and Possessory Rights*® 
—1. In General—a. Meaning of Term “Entry.” 
term “entry,” in the technical sense, means that act 
by which an individual acquires an inceptive right 
to a portion of the unappropriated soil of the coun- 
try by filing his claim,’7 but the term is applied 
somewhat loosely to various proceedings under the 
land laws,®* and the courts also use it in its or- 
dinary sense as tmporting the physical act of enter- 


Mo. 607, 22 SW 636 (holding that any 
calls of the second survey conflicting 
with monuments and calls of the first 
must yield thereto). 

84. Schwartz v. Dibblee, 51 Cal. A. 
4505 197%) Pva25. 


85. Dugas v. Truxillo, 15 La. Ann. 
aay as 
86. Making and record of entries 


in land office and proceedings thereon 
see infra § 464. 

87. Chcetard v. Pope, 12 “Wheat. 
(U. S.) 586, 588, 6 L. ed. 737 [quot 
Sturr v. Beck, 133-U. S. 541, 10-SCt 
35105) 8S lis rEGal Obs o UaS.cve Northern 


Paes) Co. 12 04. Med 4850>,Us aSi ve 
Four Bottles Sour-Mash Whisky, 90 
Fed. 720; Northern Pac. R. Co. v. 


Sanders, 47 Fed. 604, 607 (aff 49 Fed. 
70rd CCA 192.\barft 166)0atS. 620,207 
SCE671,.41 Vi. vedy 11391). Denny ve 
Dodson, 32 Fed. 899, 910, 13 Sawy. 68; 
McGuire v. Brown, 106 Cal. 660, 39 
P 1060, 30 LRA 384; McMichael v. 
Murphy, 12> Okl.2155, (70 P 189 (att 
197 U. S. 304, 25 SCt 460, 49 L. ed. 
766); Lockwitz v. Larson, 16 Utah 
275, 52’ RP 279, 281; Northern Pac. R. 
Go.) Vv. Nelson, 22 Wash. 521, 61 P 
703 (rev on other grounds 188 U. S. 
108, 23 SCt 302, 47 L. ed. 406)] (where 
it was said: ‘‘The term entry, as ap- 
plied to appropriations of lands, was 
probably borrowed from _ the state 
of Virginia, in which we find it used 
in that sense at a very remote pe- 
riod”). See Goddard v. Storch, 57 
Kan. 714, 717, 48 P 15 Lquot-2 Copp 
Pub. Land L. (1882) p 869]; Donohue 
v. St. Paul, ete., R. Co., 101 Minn. 239, 
112 NW 413 [aff 210 U.S. 21, 28 SCt 
600, 52 L. ed. 941] (residence, cultiva- 
tion, and proof required by Rev. St. § 
2291 not essential to a completed en- 
try). \ 

ta] Similar definitions—(1) “It 
is used to designate the initiatory 
proceeding taken for the acquisition 
of a portion of the lands of the Unit- 
ed States which are open to private 
sale.” Denny v. Dodson, 32 Fed. 899, 
910, 13 Sawy. 68 [quot U. 8. v. North- 
ern Pac. R. Co., 204 Fed. 485, 487]. 
(2) “An entry [is] the initiatory step 
made in the United States land of- 
fice for initiating proceedings to pro- 
cure title to certain lands.” Indian 
Cove Irr. Dist. v. Prideaux, 25 Ida. 
112, 122, 186 P 618, AnnCas1916A 1218. 
(3) “Under the provisions of the land 
laws of the United States, the term 
‘entry’ denotes the filing at the land- 
office, or inscription upon its records, 
of the documents required to found a 
claim for a homestead or pre-emption 
right, and as preliminary to the is- 


suing of a patent for the land.” 
Black L. D. ; 
{[b] A “‘homestead entry’ (1) is 


an entry under the provisions of the 
act of congress entitled ‘an act to se- 
cure homesteads to actual settlers 


‘ing the filing of selections of eee 


PUBLIC LANDS 


at their offices 
~hours.°+ 


[50 C.J.] 915 


ing and settling upon land.89 

The term “entry” covers a homestead and town- 
site entry as well as a private entry made by a set- 
tler after the close of the publie sales.°? 

[§ 58] b. Time for Entry. An application for 
entry can be received by the local land officers only 


and during the prescribed office 


[§ 59] c. Change of Entry. The federal land de- 
partment has authority to permit an amended en- 
try,°? but an act of congress entitling one entering 


land at a land office of the United States to a change 


of the entry and 
The 


upon the public domain,’ approved 
May 20, 1862 (12 Stat. 392, ¢c 75), and 
the various amendments and additions 
thereto: Rev. St. p. 419, 5.” Hart- 
man v. Warren, 76 Fed. 157, 161, 22 
COA T3830) 62) It “is theinitial “step 
taken in the land office towards ac- 
quiring ownership under the home- 
stead law.’ McCune v. Essig, 118 
Fed. 273, 276 [aff 122 Fed. 588, 59 CCA 
429 (aff 199 U. S.-382, 26 SCt 78, 50 
Teed. 23%) 7. 

[ec] Term “pre-emption entry” or- 
dinarily refers to an entry under the 
act of congress entitled ‘‘An act to 
appropriate the proceeds of the sale 
of the public lands and to grant pre- 
emptive rights,’ approved Sept. 4, 
1841 (5 St. at L. 453, c 16 § 15), and 
the various amendments and addi- 
tions thereto. Hartman y. Warren, 
76 Fed. 157. 

[d] Selection ‘of lien lands.—The 
word “entry,” as used in the public 
land laws, includes within its mean- 


lands under a railroad grant. U. S. 
v. Northern Pac. R. Co., 204 Fed. 485. 

fe] “Khe term ‘to enter,’ with 
reference to such public lands [lands 
of United States], means to acquire 
an inceptive right to a portion of the 
unappropriated soil of the United 
States by filing a claim with the reg- 
ister of the land office.” Lockwitz v. 
Larson, 16 Utah 275, 279,52 P 279. 

{f] “®he word ‘entered,’ (ais 
of generic signification, and includes 
all methods of acquisition of the equi- 
table title to public lands, prior to 
the passing of the legal title by gov- 
ernment patent, except under laws 
in which words of special significa- 
tion, Such as ‘pre-empted,’ are used.” 
Goddard v. Storch, 57 Kan. 714, 717, 
48 P 15 [quot U. Si v. Northern’ Pac. 
R. Co., 204 Fed. 485]. 

88. U. S. v. Stearns, 152 Fed. 900, 
907, 82 CCA 48 (where it was said: 
“Tn statutes and in common parlance 
the word ‘entries,’ when applied to 
proceedings in the land offices under 
the homestead law, is used with vari- 
ous meanings—sometimes in the 
sense of preliminary entries, at other 
times in the sense of final entries, and 
again in the sense of the proceedings 
as a whole’’). 

{a] Thus it is common to speak 
6f an entry of land under the Home- 
stead Law, meaning thereby not a 
mere preliminary application, but the 
proceedings as a whole, the complete 
transfer of title. Dealy v. U. S., 152 
U: S. 539, 14 SCt 680, 38 L. ed. 545 
[foll Bradford v. U. S., 152 Fed. 617, 
SIMOOA COME Mena plin Viel: 5.) .Lo8 
Fed. 879, 884, 114 CCA 93 [certiorari 
den 225 U. S. 705, 32 SCt 838, 56 L. ed. 
1266]; Whitmire v. Spears, 212 Ala. | 
583, 103 S 668 (dictum). 

[b] “erm “entry” has meaning of | 


a transfer of the payment made to 


another tract applies only in case such purchaser has 
made entry of a tract not intended to be entered by 
reason of a mistake as to the true numbers of the 
tract intended to be entered,®? and authorizes such 
transfer to the tract intended only when such tract 
remains unsold,®°* or where the transfer will not af- 
fect the rights of third person.®® 
person applied for leave to withdraw and change his 


The fact that a 


a purchase with money, or a location 
under or by virtue of some.kind of 
warrant or scrip. 2 Copp Pub. Land 
L. (1882) p 961 [quot Goddard v. 
Storch, 57 Ska, 14 it aa Sayeeda 
See Goodnow v. Wells, 67 Iowa 654, 
658, 25 NW 864 [aff on other grounds 
123 U. S. 527, 8 SCt 208, 31 L. ed. 194] 
(“lands are ‘entered’ when purchased 
at the government land-office’’). 

89. See’ St.. Paul, ete, R. Cor wv 
Greenhalgh, 26 Fed. 563 [aff 139 W. 
S: 19) 11 SCt 395, 3bius ed. 71g. 

[a] Words “enter on and occupy,” 
as used in 25 St. at L. 1005, relating 
to the opening of certain land in Okla- 
homa for settlement, provides that, 
until such lands are open for set- 
tlement by the proclamation of the 
president, no person shall be permit- 
ted to enter upon and occupy the 
same, have no synonyms that convey 
their meaning more clearly than they 
do themselves. No person can occupy 
land, in the sense here used, without 
having entered upon it, and no person 
can enter on land, in the sense here 
used, without occupying some part of 
it for the time being, and the terms 
are used in their ordinary meaning. 
Smith v. Townsend, 1 Okl. 117, 29 P 
80 [aff 148 U. S. 490, 13 SCt 634, 635, 
oi eds 533); 

90. Denny v. Dodson, 32 Fed. 899, 
13 Sawy. 68. 

91. Germania Iron Co. v. James, 
89 Fed. 811, 82 CCA 348 [rev 82 Fed. 
807] (holding that a rule established 
by the land department to that effect 
is proper, just, and reasonable). 

Rules of land department in gen- 
eral see infra §§ 460-463. 

92. Baldwin Star Coal Co. v. Quinn, 
46 Colo. 590; 105 P 1101. 

93. Carman v. Johnson, 29 Mo. 84. 

[a] Where entry is void by reason 
of prior sale of the land, the only 
relief to which the purchaser is en- 
titled is the repayment of the money 
paid by him. Carman y. Johnson, 29 
Mo. 84. 

[b] Statute applies to cases where 
the patent has been issued to appli- 
eant for transfer as well as to those 
in which the legal title has not been 
transferred. Le Marchal v. Teagar- 
den, 175 Fed. 682, 99 CCA 236 [rev 
152 Fed. 662]. 

94 Manual v. Fabyanski, 44 Minn. 
71, 46 NW 208. 

{a] Purchaser of tract intended 
cannot be charged with constructive 
notice of a prior application for the 


transfer. Le Marchal v. Teagarden, 
175 Red. 682, 99 CCA 236 [rev | 152 
Fed. 662]; Manuel v. Fabyanski, 44 


Minn. 71, 46 NW 208. 

95. Le Marchal v. Teagarden, 175 
heal 682, 99 CCA 236 [rev 152. Fed. 
62]. 

[a] Transfer to homestead entry. 
—A decision of the secretary of the 


916.57(90 'C. 5.) 


entry and that the request was granted does not of 
itself show that he availed himself of the privilege 
or that the entry was actually withdrawn.?° 

[§ 60] d. Validity of Entry. The rights of one 
claiming public land must be determined by the va- 
lidity of the original entry at the time it was made,°* 
and where one was at the time of his original entry 
disqualified to enter land, his continuing in posses- 
sion after the disqualification had ceased was not 
equivalent to a new entry.°S Where an entry on 
public land is allowed at the land office and, pay- 
ment for the land is received, the entry is prima 
facie valid.®°® But an entry made without warrant 
and authority of law, is a nullity.t So an entry of 
land covered by an existing entry of another per- 
son confers no rights,? and an entry in the name of 
a dead man is void. A statute making void land 
entered by one for another does not apply where 
the patent was lawfully acquired and the land was 
subsequently conveyed to one disqualified from hold- 
ing title.* 

[§ 61] e. Evidence of Entry. Some state statutes 
make the official certificate of the register or re- 
ceiver of any land office evidence of an entry of any 
tract of land in his district,*> and a book certified 
by the state auditor to the county clerk, in which a 
certain entry appears, is not admissible in evidence 

‘to prove the entry.® 


PUBLIC LANDS 


[§§ 59-62 


[§ 62] 2. Lands Subject to Entry, Settlement, or 
Disposal’—a. In General. All the vacant and unap- 
propriated public lands not reserved or excepted® 
are subject to entry under the land laws.® But pub- 
lic lands are open to settlement only when they are 
free from any other claim of record,'® and the fact 
that the title to land may be in the United States 
does not necessarily make it part of the public do- 
main which is subject to entry or settlement.*+ The 
fact that land 1s unfit for cultivation and valuable 
chiefly for timber does not prevent a homestead en- 
try thereof,1? and where a railroad is granted the 
odd-numbered sections along its line, the even-num- 
bered sections are subject to entry,!* unless reserved 
to the United States.14 One who enters a tract of 
land shown by the government records to be vacant 
is not affected with notice of the title of another 
person thereto, although he may know that such 
other person had entered another tract intending to 
enter the tract in question, and that he claimed title 
thereto.t®5 Where certain lands are not in law sub- 
ject to location, the actual location of warrants 
thereon in good faith, and entry under such location, 
does not color or give character to the possession.+® 

[§ 63] b. Lands Previously Granted, Appropriat- 
ed, or Reserved—(1) In General. Land which, al- 
though originally a part of the public domain, has 
been granted,” by the government or which has been 


interior, transferring an entry to a 
tract upon which a homestead entry 
had been made in good faith by an- 
other who had made valuable im- 
provements, completed his residence, 
made final proof, and received his 
final certificate, which vested in him 
the equitable title, is wholly unau- 
thorized and erroneous in law. Le 
Marchal v. Teagarden, 175 Fed. 682, 
99 CCA 236 [rev 152 Fed. 662]. 


96. Hedrick v. Stohl, 105 Mo. 48, 
16 SW 835. 
97. Prosser v. Finn, 208 U. S. 67, 


28 SCt 225 [aff 41 Wash. 604, 84 P 


404]; Jones v. Fearnow, 53 Okl. 822, 
15:65, P 309° 
98. Prosser v. Finn, 208 U.S. 67, 28 


SCt 225 [aff 41 Wash. 604, 84 P 404]. 
99. Lewis v. Shaw, 57 Fed. 516. 
1. Carman v. Johnson, 29 Mo. 84. 
2. See infra § 64. 

8. McDonald vy. Smalley, 6 Pet. (U. 
S261) 8 Led. 391; Galt vy. Gallo- 
way, 4 Pet. (U: S.) 332, 7 L. ed. 876; 
Stubblefield v. Boggs, 2 Oh. St. 216 
{dist McArthur vy. Dun, 7 How. (U. 
S.) 262, 12 Il. ed. 693; Galloway v. 
Minley. «ko Pet. (U.. 8.) 264,09) Tied. 
1079]; Price v. Johnston, 1 Oh. St. 
890; Wallace v. Saunders, 7 Oh. 173; 
Hall v. Prindle, 2 Oh. Dec. (Reprint) 
261, 2 WestLMonth 193. Compare 
McArthur v. Dun, 7 How. (U. S.) 262, 
12 L. ed. 693. 

4 Ketchum Coal Co. v. Pleasant 
Valley Coal Co., 50 Utah 395, 168 P 
86. 

5. Neiderer v. Bell, 174 Il. 
51 NE 855. 

Land office records and proceedings 
as evidence in general see Hvidence 
§§ 916-921. 

6. Neiderer v. Bell, 174 Ill. 325, 51 
NDP 855 [appr Huls v. Buntin, 47 Ill. 
396]. 

a Entry of tidelands under public 
land laws see Navigable Waters § 
244. 

Land subject to entry under mining 
laws see Mines and Minerals §§ 125- 
143. 

8. Reservations in general see in- 
fra §§ 142-150. 

9. Sherman v. Buick, 93 U. S. 
23 L. ed. 849; Pratt v. Crane, 58 Cal. 
533;. McCracken v. Todd, 1 Kan. 148; 
Morrow v. Warner Valley Stock Co., 
56 Or: 312; 101 P 171. .See Smith vy. 
-Mosier, 5 Blackf. (Ind.) 51 (lands 


325, 


209, 


which had been proclaimed for sale 
by the president of the United States 
on May 29, 1930, but which remained 
unsold, were subject to the preémp- 
tion right conferred by the act of that 
date). 

[a] In Alaska the act of congress 
of March 3, 1903, providing that in 
Alaska, “along the shore of any nav- 
igable water a space of at least eighty 
rods shall be reserved from entry be- 
tween all such claims,” does not for- 
bid an entry adjoining a shore entry 
on the landward side but which does 
not reach to or abut the water. U.S. 
v. Poland, 5 Alaska 246. 

{b] In Philippines (1) manglares 
or mangrove flats may be acquired as 
public lands. Montano v. Insular 
sovt., 12 Philippine 572. (2) Where 
land is not public, but private, the 
government of the Philippines has no 
authority to declare it open for home- 
steads. Zarate v. Director of Lands, 
34 Philippine 416. (3) Public lands 
which are not timber or mineral are 
necessarily agricultural. Joeson v. 
Fanoctor: of Forestry, 39 Philippine 
560. 

[c] Upon filing of plat of Central 
Pacific Railroad withdrawing the va- 
cant odd-numbered sections within the 
twenty-mile limit, the even-numbered 
sections remained subject to preémp- 


tion and homestead as before. Pratt 
v. Crane, 58 Cal. 533. 
10. Cosmos Exploration Co. v. 


Gray Hagie Oil Co., 112 Fed. 4, 50 CCA 
79 [aff 104 Fed 20, and aff 190 U. S. 
301, 238 SCt 692, 47 L. ed. 1064], See 
Denee v. Ankeny, 246 U. S. 208, 38 SCt 
226, 62 L. ed. 669 [aff 91 Wash. 693, 
157P1199; 35 Wash, 322) 148. 15] 
(Act Febr. 25, 1885 c 149, prohibiting 
inclosures of public lands, does not 
authorize another to break an inclo- 
sure of land held under claim of title 
for twenty years, in order to initiatea 
homestead claim on inclosed land); 
Mower v. Fletcher, 116 U. S. 280, 6 
SCt 409, 29 L. ed. 593 (settlement was 
not effective as against a person in 
possession of lieu school lands, the 
selection of which had been 


ap- 
proved). 
11. .U: Ss v.. Payne,’ 8 Fed. 883, 2 


McCrary 289; Beggs v. Southern Pac. 
Land-Co., 50 Cal. A. 806, 195 P 714; 
Stevens v. Southern Pac. Land Co., 50 
Cal. A. 596, 195 P 712, 714. See Gar- 


nett v. Voe, 17 Ala. 74, 78 (where the 
court said: “It is a mistake to sup- 
pose that all the vacant public Jand, 
without regard to time, place or oth- 
er circumstances, can be entered in 
the land offices, by any one disposed 
to do so’’). 

12. Johnson v. Bridal Veil Lum- 
bering ‘Co; 24.Or. 182, 33 P 528 

13. Stalnaker v. Morrison, 6 Nebr. 


Walker v. Hedrick, 18 Ill. 570. 
Sensenderfer vy. Smith, 66 Mo. 


16. Farish v. Coon, 40 Cal. 38. 

U. S.—Durand v. Martin, 120 
Ws (S-. 366;. eSCt 58i, 30) sienedaaégioc 
Simmons v. Wagner, 101 U. S. 260, 25 
L. ed. 910; Kissell v. St. Louis Public 
Schools, 18 How. 19, 15 L. ed. 324 
Laff 16 Mo. 553]; Sullivan v. Damon, 
202 Fed. 285; Linebeck v. Vos, 160 
Fed. 540; Edwards v. Begole, 121 
Fed. 1, 57 CCA 245; Taboreck v. Bur- 
lington, etc, R. Co; 13° Fed: 103; 2 
McCrary 407. 

Ala.—Dudley v. Gallups, 128 Ala. 
236, 29 S 616. 

Cal.—Capron v. Van Horn, 201 Cal. 
486, 258 P 77; Nichols v. McCullom, 
169 Cal. 611, 147) P 2715 Sousa. Pe- 
reira, 132 Cal. 77, 64 P 90; Sherman 
v. Buick, 45 Cal. 656. 

Pee C.—McKenzie v. Fisher, 40 App. 


Mich.—Minnesota Min. Co. v. Na- 
tional Min. Co., 11 Mich. 186. 

Minn.—Winona, etc., R. Co. v. Ran- 
dall, 29 Minn. 283, 13 NW 127. 

Mo.—Cummings v. Powell, 97 Mo. 
524. 10 SW 819. 

Ge ea v. Baldwin, 7 Nebr. 

Wash.—Wheeler y. Smith, 5 Wash. 
104, 32 P 784. 

[a] Withdrawal for public pur. 
pose.—Under the provision of a lease 
from the territory to an individual 
that the whole or any portion of the 
demised property may be withdrawn 
at any time at the option of the les- 
sor “for homestead or settlement pur- 
poses, or for storing, conserving, 
transporting and conveying water for 
any purpose, or for reclamation pur- 
poses, ot for forestry purposes, or 
for telephone, telegraph, electric pow- 
er, railway, or roadway purposes, or 
for any public purpose, or for sale for 
any purpose for which land may be 


—_—_— 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 63-64] 


appropriated,1® reserved,!® or withdrawn from en- 
try or sale,?° or certified to,?1 or selected by,?2 a 
state under its grant, is not subsequently subject to 
entry, settlement, or disposal under the United States 


land laws. 


[§ 64] (2) Lands Previously Entered by Anoth- 
An entry of land, valid on its face, consti- 


er.?3 


sold under the provisions of § 73 of 
the Hawaiian Organic Act as now or 
hereafter amended, ” portions of the 
demised property may not be with- 
drawn without the consent of the les- 
see for the purpose of conveying them 
to a third party in exchange for lands 
which the territory desires to ac- 
quire and use for public purposes. 
Chung K. Ai v. Bailey, 30 Hawaii 


210. 

1g. U: S. v. Minnesota, 270 U. S. 
181; 46 SCt 298, 70 L. ed. 539; Ross 
Ve Barland, ily AEG Gis BCR) OIE ele 
ed. 302; Turner v. American Baptist 
Missionary Union, 24 F. Cas. No. 14,- 
251, 5 Mclean 344. 

Entries on land within railroad aid 
grants in general see infra §§ 372, 
Suds 

19. U. S.—U. S. v. Minnesota, 270 
Wool, 46 SCt 208, (0) Le ed. 539; 
Scott v. Carew, 196 U. S. 100, 25 SCt 
193, 49 L. ed. 403 [aff 121 Fed. 1021, 
56 CCA 684]; Morris v. U. S., 174 U. 
a al Oo LO. (SOtn 649" 430 he vedi. 946" 
Rector vy. WU: Si, 92 U.S. 698" 23 ed. 
690; Stone v. U. S., 2 Wall. 525; 17 L. 
ed. 765; Hale v. Gaines, 22 How. 144, 
16 L. ed. 264; Stoddard v. Chambers, 
2 How. 284, 11 L. ed. 269; Wilcox v. 
McConnell, 13 Pet. 498, 10 L. ed. 264; 
Cooper v. U. S., 253 Fed. 360, 165 CCA 
142; Whaley v. Northern Pac. R. Co., 
167 Fed. 664; Call v. Los Angeles 
Pac. Co., 162 Fed. 926; Dunn y. Bar- 
Mum, +5) Wed.) 355, 2) CCALI65 US, 
Vv. McGraw, 12 Fed. 449, 8 Sawy. ADO 
Turner v. American Baptist Mission- 
ary Union, 24 F. Cas. No, 14,251, 
McLean 344. 

Alaska.—U. S. v. Jeter, 5 Alaska 
315; Gavigan v. Crary, 2 Alaska 370 
(military reserve). 

Ill.—Walker v. Hedrick, 18 Ill. 570. 

Iowa.—Bellows v. Todd, 34 Iowa 18. 

Mo.—Wright v. Rutgers, 14 Mo. 
585; Hunter v. Hemphill, 6 Mo. 106. 
re ha ome v. Sampson, 1 Nebr. 

N. M.—Whitehill v. Victorio. Land, 
ete., Co., 18 N. M. 520, 139 P 184, LRA 
1918D 593. 

Or.—Kelly v. Dalles City, 19 Or. 
299,924" P 449, 

[a] Erroneous reservation. — The 
reservation from entry and sale by 
the secretary of the interior, of the 
Jands granted to the state for the im- 
provement of the navigation of the 
Des Moines River, under the act of 
Aug. 8, 1846, although erroneous in 
holding that the grant extended to 
Jands lying above the Raccoon Fork 
to the northern boundary of the state, 
was nevertheless a reservation of 
such lands ‘by competent authority,” 
and the land was not subject to entry. 
Bellows v. Todd, 34 Iowa 18. 

[b] Unauthorized occupation of 
lands for military purposes does not 
withdraw them from entry. Jackson 
v. Wilcox, 2 Ill. 344.. See U. S. v. Tich- 
enor, 12 Fed. 415, 8 Sawy. 142; John- 
son’ v.. U. S., 2°Ct. Cl. 391. Gn“neither 
case was there a reservation affetting 
rights of claimant under Oregon Do- 
nation Act). 

[ec] On abandonment of military 
reservation the land becomes a part 
of the”public lands open to entry and 
sale as other lands. U. S. v. Rail¢ 
road Bridge Co., 27 F. Cas. No. 16,114, 
16 McLean 517. 

20. Wood v. Beach, 156 U. S. 548, 
15 SCt.410, 39 L. ed. 528; Christie v. 
Great Northern R. Co., 284 Fed. 702; 
Capron v. Van Horn, 201 Cal. 486, 258 
P 77; Stevens v. Southern Pac. Land 
Co., 50 Cal. A:'596, 195 P7712; Donley 
v. West, 49 Cal. A. 796, 193 P 519, 189 
P 1052; Denley v. Van Horn, 49 Cal. 
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tutes such an appropriation and withdrawal of the 
land as to segregate it from the public domain?* 
and appropriate it to private use,?> and even thougk 
the entry may be in fact invalid,?* no lawful entry 


or settlement on the land can be made by any other 


27 


person 5” 


A. 383, 193 P 514; Sage v. Swenson, 
64 Minn. 517, 67 NW 544 [foll Sjoli 
v. Dreschel, 90 Minn. 108, 95 NW 763]; 
Chillicothe Land Dist. v. Campbell, 
17 Oh. 267 [aff 13 How. (U. S.) 244, 14 
Eyed. Leon 

[a] Gn revocation of withdrawal 
order, unauthorized occupancy may 
become lawful. Capron v. West, 201 
Cale ie, cbs & (son Capron Van 
Horn, 201 Cal. 486, 258 P 77. 

[b] Reclamation Act.—(1) The 
right to enter lands withdrawn under 
the Reclamation Act as susceptible of 
irrigation, if the lands were covered 
by a prior entry which has since been 
relinquished, given by Act June 25, 
1910 § 5, as amended by Act Aug. 13, 
1914 § 10 is not limited to those in 
privity with the original entryman, 
through purchase of the relinquish- 
ment or otherwise. U.S. v. Fall, 276 
Fed. 622. (2) Such proviso applies 
only to lands withdrawn under Recla- 
mation Act June 17, 1902 § 3 as sus- 
ceptible of irrigation under a _ pro- 
posed project, and not to lands with- 
drawn under the latter act, as re- 
quired for the construction of irriga- 
tion works. U.S. v. Fall, supra. 

21. Frasher v. O’Connor, 115 U. S. 
102, 5 SCt 1141, 29 L. ed. 311; Deweese 
v. Reinhard, 61 Fed. 777, 10 CCA 55 
fafiiiles Uc S2 336, 17 SCt.340, 41° i: 
ed. 757]; Bellows v. Todd, 39 Iowa 
209; Bellows v. Todd, 34 Iowa 18. 

22. Johnson v. Washington, 190 U. 
S. 179, 23 SCt 825, 47 L..ed..1008, 57 
CCA 26 [aff 26 Wash. 668, 67 P 40]; 
Dunaniai ive Martin 20) WessS.0.8665 00 
SCESOSio OL Une. uo Bbapnanrd ‘yv: 
Ashley, 18 How. (U. S.) 43, 15 L. ed. 
285 (lands selected for state under 
the act of congress of March 2, 1831). 

23. Rights acquired by entry see 
infra §$§ 74, 92. 

24. U. S.—Swendig v. Washington 
Water Power Co., 265 U.S. 322, 44 SCt 
496, 68 L. ed. 1036; Holt v. Murphy, 
Z0Tte. 2S. A0T 2S sot. 22,0 da Lineds 
Ade [atl 15, OKK 12, 79. 26550 Mic- 
Michael v. Murphy, 197 U. S. 304, 25 
SCt 460, 49 L. ed. 766 [aff 12 Okl. 155, 
70 P 189 (foll Hodges v. Colcord, 12 
OFT sis, HOME SSamiath, LIS. UaeS; 19.2, 
24 SCt 438, 48 L. ed. 677])]; Parsons 
v. Venzke, 164 U. S. 89, 17 SCt 27, 
41 L. ed. 360 [aff 4 N. D. 452, 61 NW 
1036, 50 AmSR 669]; Hastings, etc., 
Ri Conw. Whitney, (132) UaS:23'57;" 10 
SCt 112, 33 L. ed. 363 [aff 34 Minn. 
538, 27 NW 69]; James v. Germania 
Iron Co., 107 Fed. 597, 46 CCA.476 
[app dism 195 U. S. 638 mem, 25 SCt 
786 mem, 49 L. ed. 356 mem] (entry 
by half-breed scrip); Hartman v. 
Warren, 76 Fed. 157, 22 CCA 30 [aff 


‘70 Fed. 946]; U. S. v. Turner, 54 Fed. 
8. 
@al.— McGuire v. Brown, 106 Cal. 
660, 39 P 1060, 30 LRA 384; Kendall 


v. Bunnell, 56 Cal.-A. 112, 1205) B- 78: 

Fla.—Kelsey v. Lake Childs Co., 93 
Ela. 748, 112 S 887. 

Ida.—Cheney v. Minidoka County, 
26 Ida. 4@, 144 P 343; King v. Great 
Northern R. Co., 20 Ida. 687, 119 P 
709. 

Iowa.—Herrick v. Sargent, 140 Iowa 
590, 117 NW 751, 132 AmSR 281 [rev 
on other grounds 221 U.S. 404, 31 SCt 
574, 55 L. ed. 787). 


moges, 171 Minn. 1, 213 NW 51 [cer- 
tiorari den 275 -U. S. 529 mem, 48 SCt 
21 mem, 72 L. ed. 409 mem]. 

N. M.—Atchison, etc., R. Co. v. 
Richter, 20 N. M. 278, 148 P 478, 481, 
LRA1916F 969 [cit Cyc]. 

Okl.—Enid, etc., R. Co. v. Kephart, 
LIDOK 1 91 P1049, 

Utah.—Oregon Short Line R. Co. v 


nor will a subsequent grant or sale by 


Fisher, 26 Utah 179, 72 P 931. 

[a] Void application.—Where an 
application for homestead entry and 
the records of the land office disclose 
on their face that application is void, 
land covered thereby is not segregated 
nor withdrawn from _ settlement. 
pes v. Dickson, 108 Okl. 241, 236 P 
oO . 

[b] Suspended application for en- 
try.—Land embraced in a suspended 
application to enter thereon, and be- 
fore designation of the land as of 
proper class for entry as stock rais- 
ing homestead, was not segregated 
from nation’s public lands. Richard 
son v. Midwest Refining Co., 39 Wyo. 
58, 270 P 154. 

{[c] Entries while officers of se- 
ceding state in charge.—Rule that en- 
tries in land office segregate the land 
entered from the public domain and 
operate as a bar to other disposition 
of land is applicable only to officers 
of United States acting as such and 
not to entries made while officers of 
a seceding state were in charge, Ir- 
vine v. Noone, 2 La. A. 675. 

25. James v. Germania Iron Co., 
107 Fed. 597, 46 CCA 476 [app dism 
195 UD. S. 638 mem, 25 SCt 786 mem, 
49 L. ed. 356 mem]; Kelsey v. Lake 
Childs Cos, 93" Bla Was, 1 Ze Succes 
Stubblefield v. Boggs, 2 Oh. St. 216. 

26. McMichael v. Murphy, 197 U.S. 
304, 25 SCt 460, 49 L. ed. 766 [aff 12 
Okl. 155, 70 P 189 (foll Hodges v. Col- 
eord,,12_OK1,-313, 70-P 383 [afi 193° U. 
S., 192, 24 SCt 433, 48 i. eds 6771) a; 
James v. Germania Iron Co., 107 Fed. 
597, 46 CCA 476 [app dism 195 U. S. 
638 mem, 25 SCt 786 mem, 49 L. ed. 
356 mem] (entry by half-breed scrip); 
Pierce, v. Chicago, ete.;.R.- Co., 82 
Mont. 110, 156 P 127; Stubblefield v. 
Boggs, 2 Oh. St. 216 (holding that an 
entry is not unlawful because made 
on land covered by a previous but un- 
surveyed and void entry); Holt v. 
Classen, 19. Ok]. 131,, 91% P 866. Com- 
pare Rogers v. Voss, 6 Iowa 405 (hold- 
ing that, where a person, although he 
had obtained a preémption certificate, 
had not complied with the statute and 
had no right of preémption, the land 
might be entered by another). 

27. U. S.—Holt v. Murphy, 207 U. 
S.. 407, 28 SCt 212; 52 L. ed..271) [aff 
15 Okl. 12; 79 P 265]; McMichael v. 
Murphy, 197 U. S. 304, 25 SCt’460, 49 
Ty, CG. 766 arid2: OL boy, 0) eas 
(foll Hodges v. Colcord, 12 Okl. 313, 
10) Basso (atlel93 Ua Se LOls 2aeSeEr 
433,48 L._ed. 677]) 1]; Sturr v. Beck, 
133 U.S. 541, 10) SCt °360;.33 IL. ed, 
761; Hastings, ete, R. Co. v. Whit- 
ney, 132 %US) 357, 10 SCt Mi2se33 1; 
ed. 363 [aff 34 Minn. 538, 27 NW 69]; 
Kansas Pac. R. Co. v. Dunmeyer, 113 
Ui S. 629, 5°SCt 566, 28). edsai 122; 
Wirth v. Branson, 98 U. S. 118, 25 
L. ed. 86; Hughes v. U. S., 4 Wall. 
232, 18 L. ed. 303; Witherspoon v. 
Wallace, 4 Wall. 210, 18 L. ed. 339; 
Carroll v. Safford, 3 How. 441, 11 L. 
ed. 671; Wilcox v. McConnell, 13 Pet. 
498, 10 L. ed. 264; Stringer v. Young, 
3 Pet. 320, 7 L. ed. 693; U.S. v. Bag- 
nell Timber Co., 178 Fed. 795, 102 CCA 
243; Linebeck v. Vos, 160 Fed. 540; 
Thallman v. Thomas, 111 Fed. 277, 
49 CCA 317 [aff 102 Fed. 935]; James 
v. Germania Iron Co., 107 Fed. 597, 
46 CCA 476 [app dism 195 U. S. 638 
mem, 25 SCt 786 mem, 49 L. ed. 356 
mem]; Hartman v. Warner, 76 Fed. 
157, 22 CCA 30 [aff 70 Fed. 946]; Mce- 
Intyre v. Roeschlaub, 37 Fed. 556; 
Faulkner v. Miller, 16 Land Dee. Dep. 
Int. 130; Hanscom vy. Sines, 15 Land 
Dec.~ Dep. ints 27; dn Trew Milne...14 
Land Dec. Dep. Int. 242; Swims y. 


918 [50 C.J.] 


the government include such land,?* unless and un- 
til the original entry is canceled or forfeited,?® or 
relinquished,*®® in which éase the land reverts to the 
United States,?! and again becomes subject to en- 
The register and receiver of the local land 
office can neither allow an entry, receive an appli¢a- 
tion, nor do any other act affecting the disposition 
of the land after an entry of it has been allowed and 


tryst 


Ward, 13 Land Dec. Dep. Int. 686; 
Russell v. Gerold, 10 Land Dec. Dep. 
Int. 18; James v. Froward, 8 Land 
Dec. Dep. Int. 528; Allen v. Curtis, 7 
Land Dec. Dep. Int. 444; Schrotber- 
ger v. Arnold, 6 Land Dec. Dep. Int. 
425; Hollarts v. Sullivan, 5 Land Dec. 
Dep. Int. 115; Johnson v. Forseth, 3 
Land Dec. Dep. Int. 446; R. Co. v. 
Leach, 2 Land Dee. Dep. Int. 506; 
Whitney v. Maxwell, 2 Land. Dec. 
Dep. Int. 98. 

Cal.—McLemore v. Express Oil Co., 
158 Call 559; 112 P 59, 139 AmSR 147; 
Sallee v. Corder, 67 Cal. ee 7 RP 455; 
Kendall v. Bunnell, 56 Cal. A. 112, 205 
eis 

Ida.— King v. Great Northern R. 
Coun 20 ida. 685,09 P7109. 


Mont.—Pierce v. Chicago, etc., R. 
Co., 52 Mont. 110, 156 P 127. 
N. M. —Atchison, ete URE Cos Ne 


Richter, 20 N. M. 278, 148 P 478, 481, 
LRA1916F 969 [cit Cyc]. 

OkE—Holt v.-Classon; 19 OkKl. 131, 
91 P 866; Holt v. Murphy, 15 Okl. 12, 
U9n 2 265, fatt, 207 U. S.407,, 28 SCt 
212, 52 L. ed. 271]. 

{a] Wo rights acquired by second 
entry.—(1) An entry of land covered 
by an existing entry of another per- 
son confers no rights. Holt v. Mur- 
phy, 15 Okl. 12, 79 P 265 [aff 207 U.S. 
407, 28 SCt 312, 52 L. ed. 271]. (2) 
An application for entry, which was 
rejected by the land office officials be- 
cause it conflicted with an existing 
entry of the same lands, initiates no 
rights to the lands. Kendall v. Bun- 
Mells+56 "Cali VAl 1 12,205) “Ps T8233) 
Where an application to enter land 
already covered by a homestead en- 
try is received by the local land of- 
fice and rejected, and an appeal is tak- 
en, it is not a pending application 
that will attach on the cancellation 
of the previous entry, since the ap- 
peal cannot operate to create, as a 
matter of law, any right not secured 
by the application. Holt v. Murphy, 
15° Ok1.112, 79) P 265. 

‘[b] Necessity of occupancy.—A 
homestead entry is complete, so as 
to protect whatever preferential 
rights the homesteader has, without 
his actually going on the land, for 
which he is allowed six months from 
the date of the entry. McLemore v. 
Express Oil Co., 158 Cal. 559, 112 P 
59) 139 AmSR 147. 

28. Jameson v. James, 155 Cal. 275, 
100 P 700; Moyer v. McCullough, 1 
Ind. 339; Gillespie v. Dunn, 246 Mich. 
415, 224 NW 3874. See Hastinys, etc., 
ReCo. ve Ow nitney,) 132 WL Sers'b7, Lo 
SCt 112, 33 L. ed. 3638 [aff.34 Minn. 
538,22. NW 69)¢ Kansas Pac, Ry °Co: 
v. Dunmeyer, 113 U. S. 629, 5 SCt 566, 
28 L. ed, 1122. 

{a] If register of land office has 
duly admitted location of land, and 
granted a certificate thereof, a sub- 
sequent sale of the same land is void, 
although to a bona fide purchaser 
without notice. Moyer v. McCul- 
lough, 1 Ind. 339. 

[b] Entry under scrip illegally is- 
sued.—The fact that the certificate or 
scrip under which an entry was made 
under the Chippewa Indian treaty 
may have been illegally issued by the 
commissioner of Indian affairs, and 
that the action of the secretary of 
the interior in instructing the regis- 
ter of the land office to permit loca- 
tion may have been unauthorized, 
would not alter the effect of the en- 
try as withdrawing the land from 
further disposition or sale; the scrip 
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ject to entry by 


being valid on its face and the land» 
office records showing an acceptance 
of the entry. Hartmann v. Warren, 
Y Fed. 946 [aff 76 Fed. 157, 22 CCA 
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29. Holt v. Murphy, 207 U. S. 407, 
28 SCt 212, 52 L. ed. 271 [aff.15 Okl. 
12, 79 P 265]; McMichael v. Murphy, 
197 U. S. 304, 25 SCt 460, 49 L. ed. 766 
[aff 12 Okl. 155, 70 P 189 (foll Hodges 
v. Colcord, 12) OK). 313, 70° P 383, [att 
193. U.S. 192, 24 SCt 433, 48 TW. ed. 
677])]; Hastings, etc., R. Co. v. Whit- 
Ney, og Osseo ie LOL Sells, = Souls 
ed. 363 [aff 34 Minn. 538, 27 NW 69]; 
Hartmann v. Warren, 70 Fed. 946 [aff 
76 Fed. 157, 22 CCA 30]. 

[a] Notation of cancellation in lo- 
cal land office.—After a decision of 
the secretary of the interior, cancel- 
ing an entry, has been made, a sub- 
sequent entry of the same lands can- 
not be made until the decision has 
been officially communicated to the 
local land officers, and a notation of 
the cancellation made on their plats 
and records. Germania Iron Co. v. 
James, 89 Fed. 811, 32 CCA 348 [rev 
82 Fed. 807] (holding that a rule of 
the land department to that effect is 
proper, just, and reasonable, and in 
accordance with the policy of con- 
gress, which makes the local offices 
the place for the initiation and estab- 
lishment of all claims). 

[b] Erroneous cancellation.— 
Where it appears that a decision of 
the commissioner of the general land 
office canceling an occupying claim- 
ant’s entry for alleged abandonment 
was erroneous, and that the entry- 
man had done everything required by 
law and had not in fact abandoned his 
claim, and the successful contestant 
had not exercised his. preference 
rights, a stranger to that contest 
whose application to enter the land 
as a homestead had been accepted 
while the occupying claimant’s entry 
appeared canceled of record acquired 
no equitable right to the land by such 
entry. Martinson v. Marzolf, 15 N. 
D. 471, 108 NW 801. 

{c] Person entering after cancel- 
lation has priority over one attempt- 
ing to enter prior to cancellation. 
Holt v. Classen, 19 Okl. 131, 91 P 866. 

30. McMichael v. Murphy, 197 U. 
S. 304, 25 SCt 460, 49 L. ed. 766 [aff 
12 Okl. 155, 70 P 189 (foll Hodges v. 
Colcord, 12 Okl. 313, 70 P 383 [aff 193 
U. S. 192, 24 SCt 433, 48 L. ed. 677])]. 

fa] Even though there has been 
an actual abandonment by a home- 
stead entryman, so long as the entry, 

valid on its face, remains of record 
no entry can be made by another. U. 


S. v. Bagnell Timber Co., 178 Fed. 
795, 102 CCA 2438. 
[ b ]} Abandonment not shown.— 


Mesmer v. Geith, 22 F. (2d) 690. 

31. McMichael v. Murphy, 197 U. 
S. 304, 25 SCt 460, 49 L. ed. 766 [aff 
12 Okl. 155, 70 P 189 (foll Hodges v. 
Colcord; AZ 7OK1e 8370 Peis sem pate 
193 -U. S.° 192) 24°SCt' 433) 48 “Ted: 
677]1)]; Hastings, etc., R. Co. v. Whit- 
Ney, 132 °U. S850, LOPSCU nL 2s) la: 
ed, 363 [aff 34 Minn. 538, 27 NW 69]; 
Holt v..Murphy, 15 Okl. 12, 79 P 265. 

32. Holt v. Murphy, 207 U. S. 407, 
28 SCt 212, 52 L. ed. 271 [aff 15 Okl. 
12, 79 P 265]; McMichael v. Murphy, 
197 U. S. 304, 25 SCt 460, 47 L. ed. 766 
{aff 12 Okl. 155, 70 P 189 (foll Hodges 
v2) Colcords) 12) OKT F313 40" Paes euihett 
193 “US. 192, 24 SCt 433) 48a rede 
677])]; Hastings, etc., R. Co. v. Whit- 
ney. 132" UL"S. sb ieeLO Set mle soma. 
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while a contest for it is pending and undecided.** 
An application for entry which is rejected by of- 
ficers of the land office does not require the rejec- 
tion of a subsequent entry.*4 
[§ 65] (3) Lands Occupied by Settlers.** 
which a person has settled upon and improved and 
actually occupies and holds possession of is not sub- 


Land 


another under the land laws,?° al- 


ed. 363 [aff 34 Minn. 538, 27 NW 69]; 
Neis v. Ebbe, 96 Or. 151, 189 P 417. 

{a] Attaching of settler’s right on 
relinquishment of entry.—The rights 
of a settler in good faith, who takes 
possession of public land at a time 
when there is on record a homestead 
entry by another person who has nev- 
er made any settlement, will attach 
instantly on the filing of a relinquish- 
ment of the prior entry, although at 
the same time one who has paid mon- 
ey for such relinquishment makes a 
new entry; and the _ seitler may 
thereafter make an entry and perfect 
his right to a patent as against the 
prior entry made by a person not in 
possession. Moss v. Dowman, 176 
U. S. 4138, 20 SCt 429, 44 L. ed. 526 
[aff 88 Fed. 181, 131 CCA 447]. 

33. Holt v. Murphy, 207 U. S. 407, 
28 SCt 212, 52 Li. ed.271 [aff 15 Okl. 
12, 79 P 265]; James v. Germania 
Iron Co., 107 Fed. 597, 46 CCA 476 
[app dism 195 U. S. 638 mem, 25 SCt 
786 mem, 49 L. ed. 356 mem]; In re 
Peterson, 8 Land Dec. 121; Grove v. 
Crooks, 7 Land Dec. 140; Gilbert v. 
Spearing, 4 Land Dec. 463; Keith v. 
Grand Junction, 3 Land Dec. 431; In 
re Fritzsche, 3 Land Dec. 208; Hoyt 
v. Sullivan, 2 Land Dec. 283; Hawker 
v. Fowlks, 2 Land Dec. 53; Smith v. 
Oakes, 1 Land Dec. 181. 

34. Kendall v. Bunnell, 56 Cal. A. 
may 205 P 78 (mere suspension prop- 
er 

[a] Withdrawal of appeal from 
rejection of first entry.—An entry 
which was made pending an appeal 


from a decision of the local land of- 


ficers rejecting an earlier application 
for. entry, and which was suspended 
until the determination of the appeal, 
was not void, but became effective 
from its date upon withdrawai of the 
pending appeal. Kendall y. Bunnell, 
56 Cal. A. 112,-205 P 78. 

35. Rights acquired by occupancy 
see infra §§ 75-77. 

36. U. S—Trenouth y. San Fran- 
cisco,)- 100) U, Si. 25d" 25 vis ea G26. 
Hosmer v. Wallace, 97 U. S. 575, 24 
L. ed. 1130; Atherton vy. Fowler, 96 
WSS ess 24 L. ed. 732 {foll Cahalan 
Vv. McTague, 46 Fed. 251]; Lyle v. 
Patterson, 160 Fed. 545 (att 176 Fed. 
909, 100 CCA 37.9 Cath 1228 ..0n Sied ae 
33 SCt 480, 57 L. ed. 804)]; Docken- 
dorf v. Bassett, 160 Fed. 534 [aff 176 
Fed. 917, 100 CCA 387]; Harvey v. 
Holles, 160 Fed. 531; Cosmos Ex- 
ploration Co. v. Gray Hagle Oil Co., 
112 Fed. 4, 50 CCA. 79 [aff 104 Fed. 
20, and aff 190 U. S. 301, 24 SCt 860, 
47 L. ed. 1064]; Manley v. Tow, 110 
Fed, 241; Tustin v. Adams, 87 Fed. 377. 

Cal. aor ragg v. Cooper, 150 Cal. 584, 
89 P 346; Rouke v. McNally, 98 Cal. 
Za 33 Pp 62; Bullock v. Rouse, 81 
Cal, 590; 22 P 919; Goodwin vy. Mc- 
Cabe, 75 Cal. 584, 17 P 705; Hamble- 
ton v. Duhain, 71 Cal. 136, 11 P 865; 
Kendall v. Waters, 68 Cal. 26,. 8 Pp 
510; McBrown v. Morris, 59 Cal. 64; 
Davis v. Scott, 56 Cal. 165; Bishop v. 
Glassen, 5 Cal, Unrep. Cas. 744,12 P 
258; Carmichael v. Campodonico,. 7 
Cali As, 597, 95 Pi 164 

Tda.—See Leirbaugh v. Masterson, 
Ltdayiss: 

Iowa.——Bisson v. Curry, 35 Iowa 72. 

Nev.—Short v. Read, 30 Nev. 373, 
$6 P 1060; Nickals v. ‘Winn, 17 Nev. 
188, 30 P 435 {foll Reinhart v. Brad- 
aed 19 Nev. 255, 9 P 245, 3 AmSR 

Wash.—Laurendeau vy. 


Fugelli, 5 
Wash. 632, 32 P 465; 


Laurendea.u ~, 


——— 
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See 


Pr SS 65-66] ° 


though the subsequent entry or occupancy is open 
and peaceable.** But constructive possession by one 
without other title will not prevent an entry of the 
land by another,** and so, where a prior occupant, 
without title, has possession of a part only of a gov- 
ernmental subdivision of land, and a claimant en- 
ters upon the unoccupied part, claiming the right to 
enter the whole of it, and in pursuance of such elaim 
files his declaratory statement and obtains a cer- 
tificate of entry on the whole tract, he will be al- 
lowed to recover possession of the part occupied by 
Lands actually used and oc- 
cupied by the native tribes of Alaska are reserved 
from sale or other disposal by the laws of the Unit- 


the prior possessor.*® 


ed States.#° ; 


Fugelli, 5 Wash. 94, 31 P 421; Lauren- 
deau v. Fugelli, 1 Wash. 559, 21 P 29 
(all holding that an entry on inclosed 
and improved land occupied and 
claimed by another under a certifi- 
eate from a railroad company is not 
authorized by 23 U.S. St. at L. 321 for- 
bidding the fencing of public land, or 
preventing settlement thereon; but 
the person so entering is a naked 
trespasser, although after entry he 
files a statement of preémption). 

Wyo.—Caldwell v. Bush, 6 Wyo. 
342, 45 P 488. 

Compare Pacific Live Stock Co. v. 
Isaacs, 52 Or. 54, 96 P 460 (every com- 
petent locator has the right to ini- 
tiate a lawful claim to unappropriat- 
ed public land by a peaceable, ad- 
verse entry upon it while it is in the 
possession of those who have no su- 
perior right to acquire the title or to 
hold the possession). 

{a] Fences and natural barriers 
may constitute such inclosure of pub- 
lic lands as to give actual possession 
to one making or using the inclosure, 
and another cannot acquire a pre- 
emption or homestead claim thereto 


by intruding upon such possession. 
Bullock vy. Rouse, 81 Cal. 590, 22 P 
919 


{b] The act of congress of Febr. 
25, 1885, declaring unlawful all in- 
closures of any public lands to any 
of which the person or corporation 
making or controlling such inclosure 
“had no claim or color of title, made 
or acquired in good faith,’ at the 
time of making such inclosure, does 
not authorize a person to enter upon 
a tract of less than one hundred and 
sixty acres which had been inclosed 
by the original settler, as an incident 
to his settlement and _ cultivation 
thereof, all of which is in actual use 
for agricultural purposes, and is held 
by the occupant under conveyances 
of record from such original settler 
and his grantees. Tidwell v. Chirica- 
hua Cattle Co., 5 Ariz. 352, 53 P 192. 

[ce] Tenant in common cannot ac- 
quire a right of homestead to govern- 
ment land of which he is in posses- 
sion for himself and his cotenants. 
Reinhart v. Bradshaw, 19 Nev. 255, 9 
P 245, 3 AmMSR 886. 

{d] Temporary absence.—Unsur- 
veyed public land was not open to lo- 
eation, although no one was actually 
in possession, where the absence of 
an agent of the partnership ‘nolding 
a possessory right was temporary 


only. Neal v. Kayser, 12 Ariz. 118, 
100 P 439. 
[e] Rights of purchaser from set- 


tler.—A homestead right cannot be 
initiated by an entry on land then in 
possession of one who had bought 
from those acquiring the property in 
good faith from the apparent owner 
of the equitable title, who had culti- 
vated the land and made permanent 
improvements. Lyle v. Patterson, 
OS Wes. alia co. .see 4805" bi Lis ted: 
804 [aff 176 Fed. 909, 100 CCA 379]. 
{f] Person in possession who had 
filed notice of intention to claim land. 
-—(1) A person cannot rightfully ini- 
tiate a homestead right to public land 
in possession of other citizens of the 
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publie lands.*4 


United States qualified to hold the 
land under the homestead or other 
laws of the United States, who had 
filed in the local land office notice of 
their mtention to claim the land un- 
der such laws. Linebeck v. Vos, 160 
Fed. 540. (2) Such person’s applica- 
tion so to enter the land gave him no 
interest in or right thereto which 
would enable him to maintain an ac- 
tion to recover possession against the 
assignee of the prior occupant. Line- 
beck vy. Vos,, supra. 

[gj] Possession not sufficient to 
prevent entry.—(1) Where one in- 
closes with his own government land, 
which he uses only for grazing pur- 
poses, and at his invitation a home- 
stead entry is made by another on 
part of the government lands, and a 
gate is maintained through which the 
public are licensed to pass, he has not 
the exclusive possession of the land 
which will prevent a valid home- 
stead entry being made on the gov- 
ernment land inclosed, not covered 
by the prior entry, and which has on 
it no improvements, by one who 
peaceably enters through the gate un- 
der the general license to the public. 
Caldwell v. Bush, 6 Wyo. 342, 45 P 
488, 46 P1092. (2) Where fences are 
dilapidated and down in places, and iv 
does not appear that anything has 
been done to repair them, or that 
herders or other means are employed 
to prevent the escape of stock pas- 
tured on the land, or the intrusion of 
other stock, another may make valid 
settlement on, and acquire title to, 
the land, under the Homestead Law. 
Bullock v. Rouse, 81 Cal. 590, 22 -P 
S19: (3) An abandoned and dilapi- 
dated cabin, and the remnant of an 
abandoned fence, are not such ‘im- 
provements” as are contemplated by 
Act Congr. June 3, 1878 (20 U. S. St. 
at L. 89), providing for the sale of 
timber lands in the Pacific coast 
states, but excepting from its opera- 
tion such lands as have upon them 
“the improvements of any bona fide 
settier!” (U.S: -v., Budd, 48. Fed: 630 
[aff 144 U. 'S.154,° 12 SCt 575, 36 L. 
ed. 384]. 

{[h] Rights of trespasser as 
against subsequent entryman.—A 
mere trespasser on the public lands 
of the United States, with an inclo- 
sure erected and maintained contrary 
to the express provisions of 23 U.S. 
St. at W321, cannot, by. such occu; 
pancy prevent a ‘homestead entry by 
a citizen who goes peaceably on a 
portion of the tract, and in other re- 
spects complies with the law. Whit- 
taker v. Pendola, 78 Cal. 296, 20 P 680. 

37. .Gragg v. Cooper, 150 Cal. 584, 
89 P 346; Goodwin v. McCabe, 75 Cal. 
584, 17 P 705; McBrown v. Morris, 
59 Cal. 64; Davis v. Scott, 56 Cal. 165. 

38. Gragg v. Cooper, 150 Cal. 584, 
89 P 346; Goodwin v. McCabe, 75 Cal. 
584, 17 P 706; McBrown v. Morris, 59 
Cal. 64; Davis v. Scott, 56 Cal. 165. 

39. Gragg v. Cooper, 150 Cal. 584, 
89 P 346; Wormouth v. Gardner, 105 
Cal. 149, 38 P 646; Whittaker v. Pen- 
dola, 78 Cal. 296, 20 P 680; Haven v. 
Haws, 63 Cal. 514. 

[a] Where one is in possession of 
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[§ 66] (4) Lands Claimed under Spanish, Mex- 
ican, or French Grants.+1 
boundaries of a specific Spanish, Mexican, or French 
grant, to determine the validity of which proceed- 
ings are pending in the United States tribunals, is 
not subject to grant, entry, or sale;#2 but a floating 
grant—that is, a grant of a certain quantity of land 
to be located within exterior boundaries including 
a larger amount—does not prevent a grant, sale, or 
entry of any land within the exterior boundaries, 
so long as enough is left to satisfy the grant,*? and 
a fortiori, after such a grant is surveyed and locat- 
ed, the remainder of the land within the exterior 
boundaries becomes subject to disposal like other 
So also lands claimed under a Mexi- 


Land lying within the 


stable on unsurveyed public land, but 
without any fixed boundaries or other 
claim of right to any portion of the 
ground, his right, as against subse- 
quent locators, is limited to the land 
actually occupied by his_ stable. 
Crawford v. Burr, 2 Alaska 33 [foll 
Havens v. Dale, 18 Cal. 359, and dist 
Atherton v. Fowler, 96 U. S. 513, 24 
L. ed. 732]. 

40. Russian-American Packing Co. 
Vv. Un S..199) U.S. 5X0 26 SCE Loan’ 
Ee eds 434 faft 39. Ce Cl. 260] UESS: 
v. Berrigan, 2 Alaska 442; Johnson 
v. Pacific Coast SS. Co., 2 Alaska 224. 

41. Spanish, Mexican, ani French 
See: in general see infra §§ 650- 
42. Cameron v. U. S., 148 U. S. 301, 
13 SCt 595, 37 L. ed. 459 [rev 3 Ariz. 
100,021 Prat is] i\frenouths ve4.san 
Francisco, 100 U.S. 251, 25 L. ed. 626; 
Hosmer v. Wallace, 97 U. S. 575, 24 
L. ed. 1130; Newhall v. Sanger, 92 U. 
S. 761, 23 L. ed. 769; Millaudon v. De 
Lalande, 9 La. Ann. 438. 

[a] Land within confirmed Mexi- 
can grant is, a fortiori, not subject to 
entry. Sanborn vy. Vance, 69 Mich. 
224, 37 NW 273. 

[b] Mere designation of claim to 
land on the books of the land office, 
by a stranger, is not sufficient to au- 
thorize the register to withhold such 
lands from sale under Act Congr. 
March 38,-1811 § 10. Hunter v. Hem- 
phill, 6 Mo. 106. 

{c] Act Congr. April 22, 1854, § 8, 
which required the surveyor-general 
to ascertain and report for confirma- 
tion all Spanish or Mexican grants in 
New Mexico and other territories, 
and which provided that the report 
should be laid before congress for ac- 
tion thereon, and until the final ac- 
tion thereon all claims covered by 
such claims should be reserved from 
sale or other disposition by the gov- 
ernment, did not create a reservation 
until the coming in of the report of 
the surveyor-general, when the loca- 
tion and extent of the land could be 
known, and therefore a homestead en- 
try made five years before the com- 
ing in of the report of the surveyor- 
general was valid. Chavez v. Chavez 
De Sanchez, 7 N. M. 58, 32 P 137. 

43, Carr v. Quigley, 149 UW. S.-652) 
13, SCt 9615.37 L. ed. 385: [rev 79 ‘Cal. 
130, 21. P 607]; U. S. v. McLaughlin, 
L2G Us Se AZs, SSC L177, 32a ed ais 
[aff 30 Fed. 147, and expl Newhall 
Vv, Sanger, 92.0.8: 761, 23 Io, ed.769 1: 
Grant v. Oliver, 91 Cal. 158, 27 P 596, 
861. See Durand v. Martin, 120 U. 
S. 366, 7 SCt 587, 30 L. ed. 675 (where 
a survey was made more than ten 
months after Act July 23, 1866 c 219 
[14 St. at L. 218] “to quiet land titles 
in California,’ had become operative, 
its approval by the surveyor-general 
had the effect of opening all lands 
within the exterior boundaries of the 
grant, but outside of those fixed by 
the survey, to selection or preémp- 
tion entry as public lands, subject 
only to a defeat of title if in the end 
the survey as made should be set 
aside). 

44. McCreery v. Haskell, 119 U. S. 
827, 7 SCt 176, 30 L. ed. 408; Frasher 
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can grant, but excluded from the exterior limits of 
the grant by the express terms of the decree of con- 
firmation, are publie lands, subject to survey and 
sale as such from the time when the decree of con- 
firmation so excluding them becomes final.4® Where 
an inchoate Mexican grant is not presented for con- 


firmation by the persons claiming 


quired by statute, the land is, as to them, deemed 
publie land of the United States subject to dis- 
The final rejection of a claim under a 
Mexican grant restores the land to the mass of the 


posal.*® 


public domain and it becomes at 


location or appropriation in any manner provided 


by law.** 


[§ 67] c. Town Sites.48 Land situated within the 
corporate limits of a city or town or selected as the 
site of a city or town is not subject to entry under 


the general land laws.*® But the 
that the existence or incorporation 


v. O’Connor, 115 U. S. 102, 5 SCt 1141, 
29 L. ed. 311. 

[a] Unapproved survey.—Where 
a survey is made by the United 
States surveyor-general for Califor- 
nia of a claim to land under a con- 
firmed Mexican grant, and land is set 
off by him in satisfaction of the 
grant, the survey is operative with- 
out the approval of the commissioner 
of the general land office, and land 
lying outside of such survey then be- 
comes subject to state selection in 
lieu of school sections covered by the 
grant, and is open to settlement un- 
der the preémption laws. McCreery 
v. Haskell, 119 U.S. 327, 7 SCt 176, 30 
L. ed. 408 [foll Frasher v. O’Connor, 
ees. 02,80) SComl Lad 295s. ed. 
311). 

ae: Dodge v. Perez, 7 F. Cas. No. 
3,953, 2 Sawy. 645. 

46. Bouldin v. Phelps, 30 Fed. 547; 
Thompson y. Doaksum, 68 Cal. 593, 
Thy ENS). 

47. Rush v. Casey, 39 Cal. 339. 

48. Town-site in general see 
fra §§ 100-135. 

49. U. S.—Salt Lake Inv. Co. v. 
Oregon Short Line R. Co., 246 U. S. 
446, 38 SCt 348, 62 L. ed. 823 [aff 46 
Utah 203, 148 P 439]; Burfenning v. 
Chicago, ete., R. Co., 163 U. S. 321, 16 
SCt 1018, 41 L. ed. 175 [aff 46 Minn. 
20, 48 NW 444]; Steel v. St. Louis 
Smelting, etc., Co., 106 U. S. 447, 1 
SCt 389, 27 L. ed. 226; Kissell v. St. 
Louis Public Schools, 18 How. 19, 15 
L. ed. 324; Chotard v. Pope, 12 Wheat. 
586, 6 L. ed. 787; Root v. Shields, 20 
F. Cas. No. 12,038, Woolw. 340. 


in- 


Colo.—Tucker v. McCoy, 8 Colo. 
368, 8 P 667; Poire v. Wells, 6 Colo. 
406. 

Ida.—White v. Whitcomb, 13 Ida. 


490, 90 P 1080. 
Ill.—Ballance v. 
BLY 
Minn.—Leech vy. Ranch, 
8 


Underhill, 6 TIIl. 


3 Minn. 
Nebr.—Smiley v. Sampson, 1 Nebr. 


Wis.—Houlton v. Chicago, etc., R. 
Co., 86 Wis. 59, 56 NW 336. 

See Carson v. Smith, 12 Minn. 546. 

{a] Fact that land entered as part 
of town site was not included in a 
plat of the site does not give one the 
right to enter it as public land in- 
cluded in a government subdivision. 
Nella. Jordan, 15 ~Mont, 47)" 338 P 
223: Brooke v. Jordan, 14 Mont. 375, 
SC ees: 

[b] Statutory limitation of area 
to ke entered under town-site law.— 
Act Congr.. May 28, 1844 (5 U. 8. St. 
at L. 657) authorizing town-site en- 
tries to the extent of three hundred 
and twenty acres, did not restrict the 
corporate limits of a city to that 
area; and land in excess of that area 
within the corporate limits could not 
be preémpted by an individual. Root 
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under it, as re- 


once subject to 


[S$ 66-68 


on the publie lands shall not exclude from entry 
more than two thousand five hundred and sixty acres 
of land or the maximum area which may be entered 
as a town site under existing laws, unless the entire 
tract incorporated, including, and in excess of, such 
area, shall be actually settled upon, inhabited, im- 
proved, and used for business and municipal pur- 
poses;°° and a territorial legislature cannot, by in- 
cluding within the limits of a municipality land in 
excess of that” allowed by the laws of the United 
States, prevent the entry of such lands.°? 

[§ 68] d. Mineral Lands.5? Where land is known 
to be valuable for its minerals, no title can be ob- 


tained from the United States in any other way 


statute provides 
of any town up- 
v. Shields, 20 F. 
Woolw. 340. 

[c] Proclamation authorizing dis- 
posal. Where the statute opening an 
Indian reservation to settlement au- 
thorized the secretary of the interior 
to reserve land for town sites, and 
provisions of the proclamation for 
disposal of land under homestead 
laws issued pursuant thereto, in 
terms applied only- to unreserved 
land, no rights on a tract reserved 
for a town site can be acquired by a 
homestead application. Cooper vy. U. 
S., 253 Fed. 360, 165 CCA 142. 

[d] Abandoned town site could be 
taken up and held under the Oregon 
Donation Act as unoccupied public 
land. Bear v. Luse, 2 F. Cas. No. 1,- 
179, 6 Sawy. 148. 

[e] The acts of congress of May 
23, 1844, and March 3, 1853, did not 
reserve town sites from public sale, 
but only from preémption. Doll vy. 
Meador, 16 Cal. 295. 

50. USCA tit 43 § 723. 

[a] This statute applies only to 
cities laid out exclusively on public 
lands of the United States, and not to 
cities laid out mostly on _ private 
Jands, but including some of the lands 
of the United States. Houlton vy. 
Chicago, etc., R: Co., 86 Wis. 59, 56 
NW 336, 

[b] Confirmation of prior entries. 
—Act Congr. March 3, 1877 § 2, rela- 
tive to territories, confirmed entries 
which had been theretofore allowed on 
lands afterward ascertained to have 
been embraced within the corporate 
limits of any town, but which entries 
were or should be shown to include 
only unoccupied land of the United 
States not used for municipal pur- 
poses, and under this. statute no 
knowledge of thé law or the fact of 
incorporation was imputed to the en- 
tryman, and the fact that an entry- 
man of land within the limits of a 
city was the marshal thereof raised 
no presumption that he knew the cor- 
porate limits of the city. Alger v. 
Hill, 2 Wash. 344, 6 Wash. 358, 27 P 
922,33, P 872. 

51. Carroll v. 
834, 37 NW 671. 

52. Cross references: 

Inclusion of mineral lands in particu- 
lar grants: 

Railroad aid grants see 

339-344. 

School land grants see infra § 168. 
Ownership, reservation, and disposi- 

tion of public mineral land see 

Mines and Minerals §§ 114-439. 
Town-site entries on mineral lands 

see infra § 103. 

53. U. S.—Colorado Coal, ete., Co. 
Nien Wine Shy ene (Wiseish MOA) Gre NSLS Sul 
L. ed. 182; Deffeback 7. Hawke, 115 
US. 392, .6.SCt 95, 29 Tia ed. 423: Mor- 
ton v. Nebraska, 21 alls 660) e220. 
ed. 629; S. v. Gear, 3 How. 120, 11 


Cas. 


Patrick, 23 Nebr. 


infra §§ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


than as prescribed in the laws relating to mineral 
lands;°* but in order to invalidate an entry the ex- 
istence of minerals must have been known at the 
time of the entry,*4 or at the time of compliance 
with the applieable statutes or regulations govern- 


No. 12,038,[L. ed. 523, 838; 


Christie v. Great 
Northern R. Co., 284 Fed. 702; Cos- 
mos Exploration Co. v. Gray Eagle 
Oil Co., 112 Fed. 4, 50 CCA 79, 61 LRA 
230 [aff 104 Fed. 20, and aff 190 U. S.- 
301, 47 L. ed. 1064]; Olive Land, etc., 
Co. v. Olmstead, 103 Fed. 568; U. S. 
v. Reed, 28 Fed. 482; U. S. v. Mullan, 
10 Fed. 785, 7 Sawy. 466 [aff 118 U. S. 
271,-6 SCt 1041, 30, L.. ed. 170). 

Ariz.—Blackburn vy. U. S., 5 Ariz. 
162, 48 P 904; Kansas City Min., etc., 
Co. Vv. Clay, 3 Ariz/326, 29 P29. 

Cal. Jameson v. James, 155 Cal. 
275, 100 P 700. 

Mont.—Murray v. White, 42 Mont. 
423, 113 P 754, AnnCas1912A 1297. 

Wash.—Peters v. Van Horn, 387 

occupied by persons 


Wash. 550, 79.P 1110. 

[a] Lands 
exploring for mineral—lLand was 
not “vacant and open to settlement,” 
where at the time of the application 
it was in the actual occupancy of 
others engaged in exploring it for 
oil, under oil placer mining locations 
previously made by them, although 
such locations did not appear by the 
records of the local land office, and 
although they were not valid as 
against the United States, because 
there had been no previous discovery 
of oil on the land, where the loca- 
tors prosecuted the work of explora- 
tion with due diligence, and with the 
result of discovering oil in paying 
quantities before the selection by an 
applicant under the Forest Reserve 
Act had been approved by the land 
department. Cosmos Exploration Co. 
v. Gray Dagle Oil Co., 112 Fed. 4, 50 
CCA 79 [aff 104 Fed. 20, and aff 190 
U. S, 301, 24 SCt 860, 47 L. ed. 1064]. 

[b] Land under operation as min- 
ing claim is not open to homestead 


catty. Mesmer y. Geith, 22 F. (2d) 
[c] Coal lands.—Washington Se- 


curities Co. v. U. S., 194 Fed. 59, 114 
CGA 79 [afl 234° UL Sa 76, 34 SChwe5,, 
58 L. ed. 1220]; Omo v. Insular Govt., 
11 Philippine 67. 

[ad]. Lands in certain states ex- 
cepted.—Lands in the states of Kan- 
sas, Michigan, Minnesota, Missouri, 
and Wisconsin have been excepted 
from the full operation of the rule by 
some statutes. Deffeback v. Hawke, 
115 U.S. 392,.6 SCt 95, 29 Tweed! 4238 

54 Olive Land, ete., Co. v. Olm- 
stead, 108 Fed. 568; Biackburn v. U. 
Ss. 5. Ariz. 162, 48 P 904. 

[a] Mere indication of minerals is 
not sufficient to defeat an entry.— 
(1) In general. Colorado Coal, etce., 
Convia US yeas Weise Ole Sas Cielo monk 
L. ed. 182. (2) The fact that at the 
time of entry there are indications 
of abandoned mining claims on land 
susceptible of cultivation, and that 
it contains some mineral, which can- 
not, however be worked at a profit, 
will not invalidate the entry. Black- 


§$§ 68-71] 


ing the steps preliminary to acquisition;®> but ac- 
tual disclosure of coal within the boundaries of a 
tract is not necessary to prevent its acquisition un- 
der the homestead laws.°¢ 

[§ 69] e. Indian Lands.57 Although the United 
States has the right to grant land occupied by In- 
dians,°* land reserved by a treaty or act of congress 
for the exclusive occupancy of Indian tribes is not 
a part of the public lands, and, until the Indian title 
is extinguished, no one but congress ean initiate any 
preferential right upon®® or restrict the nation’s pow- 
ers to dispose of it.°° Accordingly land to which the 
Indian title has not been extinguished is not subject 
to entry;°? nor ean land serip be located thereon.*®? 
No vested right is obtained in publie land by reason 
of the filing of a contest against an Indian allot- 
ment, when the contest does not result in the can- 
cellation of the allotment entry.*? After the In- 
dian right to lands reserved has been completely ex- 
tinguished the land becomes publie land subject to 
disposition under the land laws.®* <A statute open- 
ing an abandoned military reservation for settle- 
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(OOO aye read. 


ment under the homestead laws has been held not to 
apply to a portion of such land which was ceded to 
the United States by an Indian tribe to be sold and 
the proceeds held for their benefit.%® 

[§ 70] f. Previous Offer at Public Sale. It was 
formerly a fundamental principle underlying the 
land system of the United States that private entries 
were never permitted until after the lands had been 
exposed to public auction at the price for which 
they were afterward subject to entry.°* But un- 
der the present statute no publie lands of the Unit- 
ed States, except abandoned military or other res- 
ervations, isolated and disconnected fractions au- 
thorized to be sold by the statute, and mineral and 
other lands, the sale of which at public auction has 
been authorized by special acts of congress, can be 
sold at publie sale.*7 

[§ 71] 3. Quantity of Public Land Which May 
Be Acquired in General. A statutory limitation on 
the amount of public lands which may be acquired 
has been construed as including within the limita- 
tion all lands except mineral lands.®& 


burn v.°U. S.; 5 Ariz. 162, .48-P 904. 
(3) A selection of land is valid, al- 
though it is situated in the vicinity 
of producing oil wells and has sur- 
face indications of oil, and the selec- 
tion is made with a view to the pos- 
sible value of the land as oil land, 
where at the time of selection no 
discovery of oil has been made there- 
on. Olive Land, etc., Co. v. Olmstead, 
103 Fed. 568. (4) Land is subject to 
entry under the homestead law as 
agricultural land, although there is 
some measure of gold deposited 
therein, if, under the circumstances 
as they exist, or aS may reasonably 
be expected, it is more valuable for 
agriculture than for mining. U. 
v. Reed, 28 Fed. 482. 

[b] Fact that mining operations 
had been commenced and abandoned 
does not show the existence of a 
known mine at the time of the exe- 
cution of a patent to a homestead en- 
tryman. Standard Quicksilver Co. v. 
Habishaw, 132 Cal. 115, 64 P 113. 

55. U.S. v. Kostelak, 207 Fed. 447. 

[a] Fact that homestead entry- 
man was maintaining mineral claims 
on land at the time of his entry and 
final proof did not estop him from ex- 
ercising his homestead right, if 
otherwise entitled thereto. U. S. v. 
Dougherty, 277 Fed. 451. 

{[b] When rights of entryman to 
be determined.—When the right to a 
patent under the ‘Soldiers’ Additional 
Homestead Law (Rev. St. §§ 2304— 
2309) depends on whether the land is 
agricultural or is chiefly valuable for 
coal, the question will be determined 
by the conditions existing when ap- 
plicant complies with the statutory 
regulations, and, if the land is not 
known to be chiefly valuable for 
coal, he acquires a right to a patent 
which will not be disturbed by a sub- 
sequent change in the conditions; but, 
if before such compliance it is dis- 
covered that it is thus valuable, noth- 
ing that he subsequently does will 
give him a right to a patent. Leon- 
ard v. Lennox, 181 Fed. 760, 104 CCA 
296. 

56. Diamond Coal, etc., Co. v. U. 
Se 233/40. So. 296,004. SCt 507,58) Li ed. 
936 [aff 191 Fed. 786, 112 CCA 272]. 

fa] Surrounding conditions.—Con- 
sideration should be given to the 
proof of which the subject by its na- 
ture is susceptible, such as the known 
presence of coal in surrounding land, 
the visible exposure of out-crop, and 
the surrounding geological forma- 
tion. U.S. v. Diamond Coal, etc., Co., 
191 Fed. 786, 112 CCA 272 [aff 233 U. 
Sa2s6eot SOt507,7538 Ly ed93 61]. 

{b] Lands shown to be known coal 
lands.—Diamond Coal, etc., Co. v. U. 
S., 233 U. S. 236, 34 SCt 507, 58 L. ed. 
936. 


tion under general land laws. 


57. Indian lands and title thereto 
generally see Indians §§ 43-100. 

58. See Indians § 45. 

59. King v. McAndrews, 111 Fed. 
860, 50 CCA 29 [rev 104 Fed. 430]. 
See Santa Rosa Pueblo v. Lane, 46 
App. “(DS C:) * 41 > rev son Sother 
grounds 249 U. S. 110, 39 SCt 185, 63 
L. ed. 504]. 

[a] Lands in Columbian Indian 
reservation having been opened to 
settlement through a misunderstand- 
ing of the Indians’ attitude in respect 
to an agreement for such opening, 
never became part of the public do- 
main, and homestead settlers there- 
on were not entitled to hold the lands. 
U. S. v. La» Chappelle, 81 Fed. 152. 

[b] Erroneous Indian allotment. 
—The secretary of the interior has 
authority to deny an application to 
make a homestead entry, made by a 
person who has no equities in the 
land, when such land is covered by an 
Indian allotment, even though such 
Indian allotment has been erroneous- 
ly made, when the equities in favor 
of the allottee are such that a great 
injustice would be done him if the 
allotment should be canceled. Bald- 
win v. Keith, 13 Okl. 624, 75 P 1124. 

[c] hands of Mission Indians.— 
Where land was a part of that in- 
cluded in the federal act relative to 
lands of Mission Indians, creating the 
Smiley Commission, and was in re- 
serve under executive order of May 
15, 1876, and was not restored to the 
public domain by such commission’s 
order of Dec. 29, 1891, plaintiff ac- 
quired no homestead rights therein. 
Stevens v. Southern Pac. Land Co., 
HO BCaISTAY 5962195 Po 712, 


[d] Lands ceded subject to trust. 
—tLands ceded by Indians to the 
United States, subject to certain 


trusts for the benefit of tthe Indians, 
have been held not subject to acquisi- 
Cath- 

Re i COnaios 
See Jarvis v. 


cart v. Minnesota, etc., 
Minn. 14, 157 NW 719. 
Campbell, 23 Kan. 370. 
60. King v. McAndrews, 111 Fed. 
860, 50 CCA 29 [rev 104 Fed. 430]. 
Sale, lease, or mortgage of tribal 
lands in general see Indians §§ 55-57. 
61. Buttz v. Northern Pac. R. Co., 
19) Oe S555, 1) SCte100, 80 Lr ed 330 
[aff 3 Dak. 217, 14 NW-103]; Pintard 
Vue Gooaloe, WO ih Cas. INO. Ded; 
Hempst. 502 [aff 12 How. 24, 13 L. ed. 
877]; Russell v. Beebe, 21 EF. Cas. 
No. 12,153, Hempst. 704 [app dism 19 
How. 283, 15 L. ed. 668]; Stephens v. 
Westwood, 20 Ala. 275, 25 Ala. 716; 
Spalding v. Chandler, 84 Mich. 140, 47 
NW 593; Mouat v. Minneapolis Min., 
etc., Co., 68 Mont. 253, 217 P 342, 344 
feateCycl: 
G2 Ute Carpenter, ie U.S: 
347, 4 SCt 485, 28 L. ed. 451. 


63. Baldwin v. Keith, 13 Okl. 624, 
(03s 2a 

Cancellation of Indian allotment in 
general see Indians § 74. 

6475 U.S. v. Van’ Horn, 19% Mea: 
611; U.S. v. Chandler-Dunbar Water 
Power 'Co.; 152° Fed, 25.. 81 CCA 221 
[aff 209 U. S. 447, 28 SCt 579, 52 L. 
ed. 881]. 

{a] Right of way.—The provision 
of Act Aug. 30, 1890 § 1 for a reserva- 
tion of right of way over all lands 
thereafter acquired under the public 
land laws for irrigation canal was ap- 
plicable to preémptions acquired on 
unallotted lands of the Ute Indian 
reservation under Act June 15, 1880 
§ 3. U.S. v. Van Horn, 197 Fed. 611. 

[b] Lands ceded to United States 
by Chippewa Indians (1) under the 
act of Jan. 14, 1889, to be disposed 
of as specified in that act, were pub- 
lic lands within the meaning of the 
act of May 17, 1900, providing for 
homestead patents for agricultural 
public lands acquired prior to the 
passage of the act from the Indians 
without charge to the patentees, ex- 
cept what was necessary to pay office 
fees. Morrison v. Fall, 290 Fed. 306 
[aff 266 U. S. 481, 45 SCt 149, 69 L. 
ed. 394]. (2) The right of occupancy 
of certain public lands by Chippewa 
Indians as preventing disposal by the 
government was terminated by exec- 
utive order. Lemieux y. Agate Land 
Co., 193 Wis. 462, 214 NW 454 [cer- 
tiorari den 275 U. S. 523 mem, 48 SCt 
22 mem, 72 L. ed. 405 mem]. 

[c] Where land reserved for In- 
dian warrior under a treaty is offered 
for sale and a patent issued for it, 
the presumption is that the secretary 
of the treasury decided that the In- 
dian had abandoned the land, and 
issued the order for the sale. Minter 
v. Crommelin, 18 How. (U. S.) 87, 15 
L. ed. 279. “4 

Cession of Indian lands by treaty 
in general see Indians §§ 59-638. 

65. Frost v. Wenie, 157 U.S. 46, 15 
SCt 532, 39 L. ed. 614. 


66. Eldred v. Sexton, 19 Wall. (U. 
S.) 189, 22 L. ed. 146 [aff 30 Wis. 
LISI US. Ve erattnCoal ete: (Con as 
Fed. 708; Smiley v. Sampson, 1 Nebr. 
56. Compare Saltmarsh vy. Crom- 
melin, 39 Ala. 54 (holding that the 
right to enter land under the pre- 


emption law of 1834 did not depend 
upon the fact of the land ‘having been 
previously exposed to public sale). 


67. USCA tit 43 § 671. 

68. Shenk v. Aumiller, 217 Fed. 
969. 

[a] Timber and stone land entries 


included in limitation.—Limitation 
upon number of acres of agricultural 
lands which may be entered by any 
one gettler under “any of the land 
laws” was prescribed by the act of 


922 [50 C.J.] 


[§ 72] 4. Persons Entitled To Enter or Acquire 
In order to entitle a per- 
son to enter or acquire public lands he must possess 
the qualifications prescribed by the statutes,*° and 
whether a claimant possesses the qualifications pre- 
scribed by the statute is a question for the jury,*! 
the burden of proof being upon claimant.?? 
usual qualifications are that applicant shall be the 
head of a family,’* a widow,‘* or a person over the 
age of twenty-one years,‘® and shall be a citizen 
of the United States,*® or have filed his declaration 
of intention to become such*’ at the time of his en- 
But it has been held that an entry by an 


Land®°—a. In General. 


tryeue 


alien is merely voidable and not void.*® 
persons have an equal right to acquire public land, 
the one by location and purchase from a state, and 
the other by locating as a homestead under the laws 
of the United States, the one who first commences 
his proceedings to acquire the title acquires the bet- 


ter right.°° . 


Disqualification by quantity of existing holdings. 


PUBLIC LANDS 


The 


Where two 


ing it.85 


quishment of a 


A person disqualified to enter lands because of the 


Aug. 30, 1890, and the act of March 3, 
1891, amending the earlier act, and, 
in determining whether limit has 
been exceeded, entries under the Tim- 
‘ber and Stone Act must be included. 
Shenk v. Aumiller, 217 Fed. 969. 

69. Qualifications of homestead 
entryman see infra § 88. 

70. See Aiken v. Ferry, 1 F. Cas. 
No. 112, 6 Sawy. 79; and cases infra 
this section. 

[a] The act of congress of Aug. 4, 
1854, graduating and reducing the 
price of the public lands to actual 
settlers and cultivators, contem- 
plated persons who were, at least, ca- 
pable of acting and contracting for 
themselves, and not persons who 
were like married women and minors, 
who were under legal incapacities and 
subject to the dominion of another. 
Garton v. Cannada, 39 Mo. 357. 

{[b] he act of congress of May 
30, 1862, authorizing settlements on 
the public lands of the United States 
in the state of California, did 
not change the qualifications of pre- 
emption claimants prescribed by the 
act of congress of Sept. 4, 1841, or the 
limitations on which the privilege of 
preémption was granted. Gimmy v. 
Culverson, 10 F. Cas. No. 5,454, 5 
Sawy. 605. 

{c] Right of, municipality to ac- 
quire agricultural lands under Philip- 
pine public land acts see Tacloban v. 
Director of Lands, 18 Philippine 201. 

71. Megerle v. Ashe, 33 Cal. 74. 

72. Page v. Hobbs, 27 Cal. 483. 

[a] Evidence of qualification.— 
Testimony that a person has been ac- 
cepted by the United States land of- 
ficers aS qualified to enter public 
lands is prima facie proof of such 


qualification. Barnhart v. Lord, 41 
Kan. 341, 21 P 239. 
73. Page v. Hobbs, 27 Cal. 483; 


Ely v. Ellington, 7 Mo. 302. 
74. Page v. Hobbs, 27 Cal. 483. 
[a] Where husband who is citi- 
zen of United States enters on land 
and dies (1) leaving a widow who 
might lawfully be naturalized, she is 
entitled to the acquisition of land un- 
der the homestead laws. Potter v. 
Hall, 11 Okl. 173, 65 P 841 [rev on 
other grounds 189 U. S. 292, 28 SCt 
545, 47 L. ed. 817]. (2) As to death 
of homesteader in general see infra 
os lish 
rhon 
tro v. French, 33 Kan. 49; 5 
Ely v. Ellington, 7 Mo. 302. 
[a] Filing of declaratory state- 
ment by minor being void, it did not 
prevent him, on attaining majority, 
from obtaining a preémption right to 
the same or another tract of land. 
Tatro v. French, 33 Kan. 49, 5 P 426. 


Page v. Hobbs, 27 Cal. 483; Ta- 
P 426; 


(b] Minor children of deceased 
soldier.—Under U. S. Rev. St. § 2307. 
children of a Civil War soldier, to be 
entitled to father’s right to enter land 
under §§ 2304-2307, must be under 
age, such right being given to the 
soldier’s minor children only, and not 
to adult children. Hensen vy. Merton, 
57 Mont. 231,:187 P 1017. 

76. Bogan v. Edinburgh American 
Land Mortg. Co., 63 Fed. 192, 11 CCA 
128; Page v. Hobbs, 27 Cal. 483. 

[a] Evidence of alienage.—The 
fact that an applicant under the laws 
of the United States, after filing his 
declaratory statement, made a decla- 
ration of his intention to become a 
citizen, is evidence tending to prove 
that at that time he was not a citizen, 
but would not necessarily prove 
fraud on the part of the applicant. 
Burrell v. Haw, 40 Cal. 373. 

[b] Where one becomes alien after 
her right to land is vested, but before 
it is consummated by a grant from 
the federal government, the right is 
not forfeited. Wynn vy. Morris, 16 
Ark. 414. 

[ec] In the Philippines the provi- 
sions of Act Congr. July 1, 1902 § 14, 
authorizing the Philippine commis- 
sion to issue a patent for sixteen 
hectares of land to a native of the is- 
land who was in possession thereof 
on Aug. 13, 1898, did not prohibit the 
commission from extending the pro- 
visions of Act No. 648 to foreigners. 
Jones v. Insular Govt., 6 Philippine 


77. Bogan v. Edinburgh American 
Land Mortg. Co., 63 Fed. 192, 11 CCA 
128; Page v. Hobbs, 27 Cal. 483; 
Boyce v. Danz, 29 Mich. 146. 

[a] Former policy of government 
was to encourage immigration of for- 
eigners, and to this extent a system 
of preémption was adopted in all the 
territories and new states in which 
there is no discrimination between 
foreigners and native citizens. Peo. 
v. Folsom, 56 Cal. 378. 

[b] Judgment in action in state 
court for the possession of public 
land prior to the issue of a patent, 
based on the ground that defendant 
in possession was an alien born, and 
had not declared her intention to be- 
come a citizen prior to her filing, did 
not conclude the action of the land 
office on the question of defendant’s 
alienage and the claimant’s right to 
enter land, or control the title evi- 
denced by the patent subsequently is- 
sued. Merriam vy. Bachioni, 112 Cal. 
191, 44 P 481. 

{c] Occupancy prior to declara- 
tion of intention is not a basis for 
acquisition of lands. Call v. Los An- 
geles Pac. Co., 162 Fed. 926. 
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quantity of his existing holdings may relieve him- 
self from such disqualification by disposing of the 
surplus by gift or by sale,*t even though the pur- 
pose of the transaction is to qualify himself,*? pro- 
vided the disposal is final and in good faith.*? 
holding land by virtue of a receiver’s final certificate 
prior to the issue of a patent is not seized in fee 
simple of the land described in the certificate with- 
in the meaning*of the statute providing that no per- 
son who is ati the time seized in fee simple of one 
hundred and sixty acres of land in any state or ter- 
ritory shall be entitled to enter land in Oklahoma.** 

Preferential right’ to make entry in general. 
citizen has a preference right to entry in the ab- 
sence of statute or departmental regulation secur- 


One 


No 


Preferential right of person procuring cancella- ~ 
tion or relinquishment of entry. A contestant who 
by his contest procures the cancellation or relin- 


homestead entry has a preference 


right of entry for thirty days after being notified of 


78. Bogan vy. Edinburgh American 
Land Mortg. Co., 63 Fed. 192, 11 CCA 
128; Ely v. Ellington, 7 Mo. 302. ; 

[a] In absence of adverse claim, 
a qualified preémptor is not deprived 
of his right to enter and purchase 
bland, as such, by the fact that he 
made an application for and occupied 
the land as a homestead before he 
declared his intention to become a 
citizen. Bogan v. Edinburgh Ameri- 
can Land Mortg. Co., 63 Fed. 192, 11 
CCA 128 (holding that the sale was a 
waiver by the United States of the 
objection). 

79. McMichael v. Murphy, 20 Land 
Dec. 147; Leary v. Manuel, 12 Land 
Dec. 345; Hollants v. Sullivan, 5 
Land Dec. 15; Pfaff v. Williams, 4 
Land Dec. 445; St. Paul, ete., R. Co. 
v. Forsyth, 3 Land Dec. 446. 

80. Young v. Shinn, 48 Cal. 26 
(holding that therefore the holder of 
a state certificate of purchase of 
school land listed over to the state 
can recover, in ejectment, against 
one who filed a homestead claim on 
the land in the United States land of- 
fice after the holder of the certificate 
located it on the land in question). 

81. Brown v. Almasie, 91 Or. 668, 
178 P 928. 


82. Brown v. Almasie, supra. 
83. Brown v. Almasie, supra. 
[a]. Intent.—Parties must intend 


that really beneficial ownership shall 
pass permanently. Brown y. Alma- 
ste,.91 ‘Ors (668, 7h78. Pp) 9284 

[b] Question of fact.—Whether 
or not transaction is final and in good 
faith, so as to give him a right to file, 
In any given case, is a question of 
fact to be decided upon evidence, both 
direct and circumstantial. Brown y. 
Almasie, 91 Or. 668, 178 P 928. 

[ec] Evidence held sufficient to 
Sustain finding that plaintiff was not 
qualified to file by reason of owning 
excessive amount, in that transfer of 
legal title of part of land owned by 
him was not a bona fide transaction 
intended to pass to a real beneficial 
interest. Brown y. Almasie, 91 Or.. 
668, 178 P 928. 

84 Gourley v. 
Okl: | 220, 90 P-—-437 
USCA tit 43 § 1092), 

85. Work v. Braffet, 276 U. S. 560, 
48 SCt 8685 72) tnced!700: 

[a] Withdrawal of regulation.— 
Any right under regulation 7 of June 
6, 1905, issued by secretary of interior 
under Reclamation Act § 10, which 
successful contestant of homestead 
entry on land withdrawn as suscepti- 
ble of irrigation might have had, was 
lost by promulgation of regulation 6 
of Jan. 19, 1909, as land before termi- 
nation of contest or entry by contest- 


Countryman, 18 
(decided under 


Sor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ar 
. 
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18) 


such cancellation or relinquishment.®¢ 
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purpose of procuring title for it.8® 


_ Corporation. It has been held that a corporation 
is not a citizen, nor may it become a citizen, with- 
in the meaning of statutes authorizing the acquisi- 
tion of public land,8? and an entry made by an in- 
dividual acting on behalf of a corporation by which 
the expenses are borne and to which the individual 
conveys the land is invalid;§& but the mere fact 
that an individual reclaiming and purchasing desert 
lands with his own money intended from the begin- 
ning to transfer them to a corporation when the title 
was perfected does not render his acquisition unlaw- 
ful, when there was no prior conspiracy whereby he 
became the mere agent of the corporation for the 


ant was withdrawn for irrigation 
works. Edwards v. Bodkin, 249 Fed. 
562, 161 CCA 488 [rev 241 Fed. 931]. 

Occupancy as giving preference in 
acauisition see infra § 76. 

86. USCA tit 43 § 185; Hodges v. 
Colcord, 193 U..S. 192, 24 SCt 433, 48 
ed: G60 Late 122 OKM 343570 P 38315 
King v. Great Northern R. Co.. 20 
dar 687,119 PP 709s MeCord ivi.2 Hill; 
111 Wis. 499, 84 NW 27, 85 NW 145, 
87 NW 481. 

[a] Nature of right or privilege.— 
(1) The only vested right acquired by 
one who successfully contests a home- 
stead entry is the preference right 
for thirty days to enter upon the 
lands, no vested interest in the land 
itself having been acquired, and the 
government has the right between the 
date of the contest and the contest- 
ant’s entry upon the land to change 
the rules relating to acquisition of 
the land. Brown v. Baker, 108 Wash. 
161, 183 P 89. (2) But the view has 
been taken that the preferential right 
was not a property or vested right, 
nor a right which could be enforced 
against the government, but a mere 
privilege of becoming the first entry- 
man. Graham v. Great Falls Water 
Power, etc., Co., 30 Mont. 393, 76 P 808. 

[b] Where lands had been tempo- 
rarily withdrawn (1) before the con- 
test was decided, so that the contest- 
ant could not exercise his preference 
right within thirty days, a practice of 
the land office was adhered to by 
which contestant had thirty days for 
filing during the period for which the 
land was open to entry. McLaren v. 
Eleischer, 256 U. S.. 477, 41 SCt 577, 
65 L. ed. 1052 [aff 181 Cal. 607, 185 P 
967]. (2) The thirty-day period be- 
gins with the restoration of the land 
to entry regardless of when the no- 
tice was received. Culpepper v. Ochel- 
tree, 181 Cal. 788, 185 P 971 [aff 256 
U. S. 488, 41 SCt 579, 65. L. ed. 1054]. 

[ec] Contestant has no rights in 
land until prior entry is canceled.— 
Emblen v. Lincoln Land Co., 102 Fed. 
559, 42 CCA 499 [aff 184 U. S. 660, 22 
SCt 528, 46 L. ed. 736]. : 

[d] Time runs from the date of 
affirmance of a cancellation by the 
secretary of the interior. HPdwards v. 
U. S., 223 Fed. 309, 138 CCA 551. 

[e] Contest not authorized.— Where 
no contest is authorized in respect of 
a void entry, one instituting such a 
contest obtains no preferential right 
thereby. Lowe v. Dickson, 108 Okl. 
Wal 256) 309. , 

[f] Contest as procuring cause.— 
Where a homestead entryman deter- 
mined to relinquish long before he 
knew of the institution of a contest 
against him, and he went to the land 
~ office to relinquish without knowledge 
of the contest and learned of the con- 
test after reaching the land office, the 
contest was not the procuring cause 
of the relinquishment and the con- 
_testant had no preference right to en- 
ter the land, in the absence of any 
contrary showing. Kendall v. Long, 
66 Wash. 62, 119 P 9. 

[g] To what entries or purchase 
statute applies.—(1) The statute, even 
under its earlier form, did not embrace 
the ease of one who has procured the 
eancellation of an entry under the 
Desert Land Act. Gray v. Dixon, 83 


fice. 


‘violation of the 


Cala133,23. B460. (2) The fact! that 
defendant procured the cancellation 
of such an entry made by another, and 
at the same time filed his own appli- 
cation under another act, gave him no 
preference over the right of plaintiff, 
who also filed an application for en- 
try; and plaintiff, having made the 
first settlement, was entitled to recov- 
er the land. Gray v. Dixon, supra. 
(3) It did not apply to a purchase un- 
der the Stone and Timber Act. Howell 
v. Sappington, 165 Fed. 944. 

[h] Rights of heirs.—(1) Under 
the provision of the statute that the 
heirs of a contestant dying before final 
termination of the contest shall be 
entitled to his rights, the term “‘final 
termination” is not restricted to a ter- 
mination of the contest as to the con- 
testee only. Wells v. Bodkin, 267 U. 
S. 474, 45 SCt 397. 69 L. ed. 742 [aff 289 
Fed. 245]. (2) The heirs may claim 
the benefit of the statute where, al- 
though prior to the contestant’s death 
the original contestee had relinquished 
his entry, the contestant died while 
her application for entry and also that 
of a third person were suspended for 
investigation as to the character of 
the land. Wells v. Bodkin, supra. (3) 
The heir of a successful contestant 
does not lose the benefit of the statute 
by making a homestead entry on other 
lands, where he chose to relinquish 
his own rights under such entry and 
perfect those of a deceased contest- 
ant. Wells v. Bodkin, supra. 

[i] One not party to contest by 
his father against the entry of de- 
fendant on public lands can take no 
advantage of his father’s contest upon 
claiming the land under a subsequent 
entry. Fisher v. Rule, 232 Fed. 861, 
147 CCA 55 [aff 248 U. S. 314, 39 SCt 
122, 63 L. ed. 263]. 

[j] Where there was no contest 
against an entryman on public lands, 
which for a time were withdrawn un- 
der the Reclamation Act of June 17, 
1902, but were later released, the one 
attempting contest could have no pref- 
erence right of entry. Edwards v. 


Bodkin, 267 Fed. 1004 [aff 265 Fed. 
621]. 
87. “Salina Stock Co. v:. U. S., 85 


Fed. 339, 29 CCA 181; Pacific Live- 
stock’ Co. v. Gentry, '3&8 Or. 275, 61 P 
422,60, POT. 

[a] Desert land entries.—Salina 
Stock Co. v. 'U. S., 85 Fed. 339, 29 CCA 
181; Pacific Live Stock Co. v. Isaacs, 
52 Or. 54, 96 P 460. 

Transfer of possessory rights to 
corporations see infra § 550. 

83s. Salina Stock Co..v. U. Si, 85 
Fed; 339, 29 CCA 131. 

s9. U. S. v. Mackintosh, 85 Fed. 
Boo 20 CCA Wi6. 

90. USCA tit 43 § 4. 

[a] Special timber agent appoint- 
ed by the commissioner of.the general 
land office is disqualified to make a 
timber culture entry on land belong- 
ing to the United States. Prosser v. 
Finn, 41 Wash. 604, 84 P 404 [aff 208 
WL SrGiTa 28 SOtie2o, D2 lseds 692). 

[b] Erroneous interpretation of 
statute by the commissioner of the 
general land office cannot confer any 
legal right upon one who purchased 
in opposition to the statutory prohibi- 
tion. Prosser v. Finn, 208 U. S. 67, 28 
SCt 225, 52 L. ed. 392 [aff 41 Wash. 


Officers, clerks, and employees of general land of- 
The statute prohibits officers, clerks, and em- 
ployees in the general land office from directly or in- 
directly purchasing or becoming interested in the 
purchase of any of the public land,®® under penalty 
of removal from office.®4 

[§ 73] b. Opening of Oklahoma Lands. 
was within territory in Oklahoma within the pro- 
hibited period fixed by certain statutes applicable. 
to opening of lands ceded by Indians, prior to the 
opening thereof for settlement, was disqualified from 
entering or acquiring any of the land,®? unless his 


One who 


law in this respect was incidental 


604, 84 P 404]. 

[c] Register of land office might 
legally purchase lands at public sales, 
under the act of congress of May 1800. 
Steele v. Worthington, 2 Oh. 182 (hold- 
ing also that a purchase of public 
land by the register of the land office 
could not be impeached by the regis- 
ter’s heirs as a fraud upon the goy- 
ernment). 

[d] Deputy mineral surveyor (1) 
is an officer or employee of the gen- 
eral land department within the stat- 
ute. 'U. S. v. Havenor, 209 Fed. 988. 
(2) A suit to set aside a patent issued 
to such a surveyor based on fraudulent 
concealment of his position was up- 
held. U.S. v. Havenor, supra. (3) 
The conveyance by a duly qualified lo- 
eator of a mining claim to a United 
States deputy mineral surveyor was 
void under the _ statute. Montana 
Manganese Co. v. Ringeling, 65 Mont. 
249, 211 P 333. (4) Wherea duly qual- 
ified locator conveyed a mining claim 
to a United States deputy mineral sur- 
veyor, who, in turn, conveyed it to a 
third party, the third party did not ac- 
quire any right, since the conveyance 
to his grantor was void. Montana 
Manganese Co. v. Ringeling, supra. 
(5) Location of mining claim by land 
office employees see Mines and Min- 
erals § 156. 

[e] Town lots in Pocatello town 
site of a Ft. Hall Indian reservation 
ceded to the United States were public 
lands within statute. U. S. v. Have- 
nor, 209 Fed. 988. 

91. See Hand v. Cook, 29 Nev. 518. 
92 P 3 (holding that, as the statute 
imposes a penalty or forfeiture, it 
must be strictly construed). 


92. Patterson v. Wilson, 11 Okl. 75, 
65uPeo2n! 
[a] Facts showing disqualification. 


—(1) The disqualification attached to 
any person who was within the bound- 
aries of the lands, when the same weré 
opened, by proclamation of the presi- . 
dent, and who attempted to make an 
entry without first departing there- 
from. Smith v. Townsend, 148 U. S. 
490; 13 SCt 634) 37 Le ed..533 /faff 1 
Ok]. 117; 29—P 80, and foll Payne v. 
Robertson, 169 U. S. 323, 18 SCt 337, 
42 L. ed. 764 (aff (Okl.) 33 P 424)]. 
(2) One was disqualified from making 
a valid homestead entry and acquiring 
any title to the land where he entered 
the territory without license and en- 
camped in the vicinity of the land, 
forming the intention of entering a 
tract of land in the neighborhood, and 
remained there for about a month pre- 
vious to the opening, when he went 
outside and awaited the proclamation. 
Patterson v. Wilson, 11 Okl.-75, 65 P 
921, 

{[b] Honorably discharged soldier 
who entered the territory in violation 
of the restrictions was thereby dis- 
qualified to acquire a homestead. Cal- 
houn v. Violet, 173 “U.S: 60,19 Sct 
324, 43 L. ed. 614 [aff 4 Okl. 321, 47 PB 
479]. 

[ce] “Sooner” and “‘soonerism” de- 
fined in connection with these stat- 
utes.—(1) ‘Sooner’ appears to have 
been used as a noun designating a 
person who enters upon government 
lands before they are open to the pub- 
lic. Parryman v. Cunningham, 16 Okl. 
94, 82 P 822. (2) “A ‘sooner,’ in the 


924 [50 C.J.] PUBLIC 


and he derived therefrom no advantage over other 
persons seeking to enter the land opened for settle- 
ment.°* These statutes should not be construed to 
include within their prohibitions and disqualifications 
classes of persons or of acts which were not clearly 
within their unambiguous terms when the entries 
were made.®* The one-hundred-foot strip set apart 
in the president’s proclamation from which the run 
into the Cherokee strip could be made on the open- 
ing thereof meant a strip of land one hundred feet 
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States remains in the government until the issuance 
of a patent therefor,®? one who has entered publi¢ 
land and paid the purchase price or performed ail 
the conditions requisite to entitle him to a patent 
therefor is vested with the equitable title®* which 
cannot, if his entry was legal and valid, be divested 
without his consent,®® and his right to the patent 
can only be defeated by a finding by the land de- 
partment that. he was not qualified to acquire the 
title,* or that the land was not subject to his entry,” 


wide around and immediately within the outer bound- 
ary of the entire tract of country to be opened to set- 
tlement, and not around the outer boundaries of the 
entire tract specified in the cession and relinquish: 
ment of the Cherokee Indians and hence one who 
made the race from the Ponea, Osage, or Chiloceo 
Indian reservation was a qualified entryman.®® 

[§ 74] 5. Rights Acquired by Entry in General.°® 
Although the naked legal title to land of the United | 


parlance of Oklahoma, is one who, to 
the injury of other intending settlers, 
enters upon and claims land as his 
homestead before such entry and 
elaim are effective to initiate a valid 
homestead under the acts of Con- 
gress.” Howe v. Parker, 190 Fed. 738, 
740. (3) The term ‘‘soonerism” ap- 
pears to have been applied to the 
practice of entering upon such lands 
before they are open. Parryman v. 
Cunningham, supra. 

93. Potter v. Hall, 189 U. S. 292, 23 
SCt 545, 47 L. ed. 817 [rev 11 “Ok. 173, 
Gi, 841]; Howe y. Parker, 190 Fed. 
738, 111 CCA 466. [ 

[a] Thus (1) one who was outside 
territory opened to settlement at the 
time of such opening was not disqual- 
ified from participating in the race for 
the land, because, prior to that date 
and within the prohibited period, he 
had been within such territory, where 
no manifest advantage over his com- 
petitors resulted to him from his pri- 
or entry into such territory. Potter 
vy. Hall, 189 U. S. 292, 28 SCt 545, 47 
L. ed. 817 [rev 11 Ok. 173" 65. Pesaiy: 
Howe v. Parker, 190 Fed. 738, 111 CCA 
.466. (2) Finding of the land depart- 
ment that no advantage resulted from 
the previous entry was not review- 
able. Potter v. Hall, supra. 

94. Howe v. Parker, 190 Fed. 738, 
111 CCA 466. 

{a] Facts not showing disqualifi- 
cation.—Howe vy. Parker, 190 Fed. 738, 
111 CCA 466. 

95. Winebrenner v. Forney, 189 U. 
S. 148, 23 SCt 590, 47 L. ed. 754 [aff 11 
Okl. 565, 69 P 879, and foll McCalla v. 
Acker, 15 Okl. 52, 78 P 228 (aff 200 
U.S. 613, 26 SCt 754, 50 L. ed...620, and 
foll Lee v. Ellis, 16 Okl. 24, 83 P 715); 
Saylor v. Frantz, 17 Okl. 37, 86 P 432; 
McClung v. Penny, 12 Okl. 303, 70 P 
404]. 

96. Cross references: 

Effect of certificate of entry see infra 

§§ 136, 493. 

Entry under bounty land laws see in- 

fra § 158. 

Rights acquired by homestead entry 

see infra § 92. 

Right to cut timber see supra §§ 8, 9. 

97. U. S.—uU. S. v. Turner, 54 Fed. 
228. 

Ark.—Poinsett County Drain. Dist. 
No. 7 v. Exchange Trust Co., 175 Ark. 
934, 2 SW (2d) 32 

Cal.—Thompson v. Basler, 148 Cal. 
646, 84 P 161, 118 AmSR 321. 

Colo.—Schoolfield v. Houle, 13 Colo. 
394, 22 P 781. 

Fla.—Kelsey v. Lake Childs Co., 93 
Fla. 743, 112. S 887; Hagan v. Ellis, 39 
Ba 46S 22e Sia 2 ma Go) AUIS eal 6.45 

La.—Wadkins vy. Producers’ ou Wor; 
130 La. 308, 57 S 937 [aff 227 U. S. 368, 
SSeS Ctr 380. bill Ge boae 

N. D.—Bovey- Shute Lumber Co, v. 
Erickson, 41 N. D. 365, 170 NW 628. 

Okl.—Woodruff v. Wallace, 3 Okl. 
3505, Je R85". 


of such entry. 


Or.—Thompson y. 
sy FRY alisysy 127s il ISN); 

Wash.—Bolton v. La Gamas Water 
Power Co., 10 Wash. 246, 38 P 1043. 

Wis.—Whitcomb vy. Prevost, 102 
Wis. 278, 78 NW 432. 

98. See infra § 493. 

[a] Entry (1) it has been stated, 
vests equitable title in the entryman 
(Miller v. Lloyd, 275 Mo. 35, 204 SW 
257); (2) even though it is afterward 
necessary to amend the entry to de- 
scribe the land before he received a 
patent (Baldwin Star Coal Co. v. 
Quinn, 46 Colo. 590, 105 P 1101). 

[b] Wrongful rejection of entry 
does not deprive the entryman of his 
equitable rights. Ard v. Brandon, 156 
U.S. 537, 15 SCt 406, 39 L. ed. 524 [rev 
43 Kan. 419, 23 P 646]. 

99. U. S.—Union Mill, 
Dangberg, 24 F. Cas. 
Sawy. 450. 


Thompson, 79 Or. 


ete., Co. v. 
No.--1'473,70, #2 


Ill.—McDowell v. Morgan, 28 Ill. 
528. See Baty v. Sale, 43 Ill. 351, 92 
AmD 128 (an application to purchase 
land by a preémptor under the federal 
laws created in him a vested right 
which was not taken away by the 
subsequent removal of the land office 
from that district and the withdrawal 
of such lands from entry). 

La.—Marsh y. Gonsoulin, 16 La. 84. 

Mich.—Ives v. Ely, 57 Mich. 569, 24 


NW 812. 
Mo.—Groom v. Hill, 9 Mo. 323. 
[a] Subsequent rulings of land of- 


fice.—The equitable title to land ac- 
quired by a lawful entry cannot be di- 
vested or affected by subsequent rule, 
decision, or practice of the land office. 
Cornelius v. Kessel, 128 U. S. 456, 9 
SCt 122.632 1. eds 482. 

fb] Government’s failure to per- 
form its cbligations, preventing one, 
who has entered land according to law 
and done everything in his power to 
fulfil the conditions, from completing 
his purchase, cannot deprive him of 
his rights. James v. Germania Iron 
Co., 107 Fed. 697, 46 CCA’ 476 [app 
dism 195 U. S. 688 mem, 25 SCt 786 
mem, 49 L. ed. 356 mem]; Germania 
Iron Co. v. James, 89 Fed. 811, 32 CCA 
348 [rev 82 Fed. 807]; Shreve v. Chees- 
man, 69 Fed. 785, 16 CCA 413 [certio- 
rari den 168 U.S. 704 mem, 16 SCt 1206 
mem, 41 L. ed. 320 mem]; Marsh v. 
Gonsoulin, 16 La, 84. 

[c] Effect of enactment of Home- 
stead Act.—A person who entered and 
paid for his land before the passage 
of the Homestead Act holds the land 
unaffected by it. Union Mill, ete., Co. 
v. Dangberg, 24 F. Cas. No. 14,370, 2 
Sawy. 450. 

[dj] As against third persons, a 
qualified entryman has a vested right 
of which he can be deprived only by 
failure to comply with the law. Kel- 


sey vv. Lake Childs, Co.,, 93) Bla..743, 
112 S 887. 
1. Olive Land, ete, Co. v. Olm- 


stead, 103 Fed. 568. 


and in this respect the character of the land is to’ be 
determined by the facts as known to exist at the date 
But until the entryman has become 
entitled to a patent he has no vested rights in the 
land as against the United States* such as will de- 
prive congress of the power to dispose of the land 
otherwise than by a patent to him.° 
acquires the right to exclusive possession of the 
land,® except as against one having a valid prior, 


The entryman 


2. Olive Land, Co. v. Olm- 
stead, supra. 

3. Olive Land, etc., Co. v. Olmstead, 
supra. 

[a] Subsequent discovery.—The 
rights of the entryman cannot be af- 
fected by any subsequent discovery of 
mineral or of any other fact which 
would take the land out of the class 
in which it stood when the entry was 
made. Olive Land, ete., Co. v. Olm- 
stead, 103 Fed. 568. 

4. “Shiiver ‘ve, U.S., 159 Un S49 te 
SCt 54, 40 L. ed. 231; Campbell v. 
Wade, :132 ‘Us S2'345910) SCte 9 ea3ndu. 
ed. 240; Buxton v. Traver, 130 U. S. 
232, 9 SCt 509, 32 L. ed. 920; Hutch- 
ings v. Low, 15 Wall (U: S}. 77, 21 L. 
ed. 82; Frisbie v. Whitney, 9 Wall. 
(U. S.) 187, 19 L. ed. 668; Wagstaff 
wv, Collins; (9% = Bedig3 e386 CCAM MS: 
Norton v. Evans, 82 Fed. 804, 27 CCA 
168; La Chapelle v. Bubb, 69 Fed. 
481; Schoolfield v. Houle, 13 Colo. 
394, 22 P 781; Lovell v. Wall, 31 Fla. 
73, 12 S 659; Minnesota Iron Co. v. 
Limoges, 171 Minn. 1, 213 NW 51 [cer- 
tiorari den 275 U. S. 529 mem, 48 SCt 
21 mem, 72 L. ed. 409 mem]. See 
Robinson vy. Steele, 91 Wash. 268, 157 
P ae to necessity for making ‘final 
proo 
[a] Walentine scrip issued under 
the act of congress of April 5, 1872, 
in lieu of certain lands in Califor- 
nia which, under the terms of the 
act, Valentine was required to con- 
vey to the United States, was issued 
by the government to right a wrong 
and in payment of a just obiigation 
which the government owed the gran- 
tee and conferred upon the grantee or 
his assigns a vested right to the se- 
lection of any unsettled or unappro- 
priated public. land in the United 
States, in quantity equal in acreage 
to that which the grantee had con- 
veyed to the government; and when 
a selection of such unappropriated 
public lands was made, the vested 
right, when completed by a valid 
selection, related back to the date of 
issuance of the scrip. West v. Lyders, 
36 B.. (2d) 108. 

5. Wagstaff v. Collins, 97 Fed. 3, 38 


etc., 


CEAN DOs aINOGton. vi Evans, 82 Fed. 
804, 27 CCA 168; La Chapelle v. Bubb, 
69 Fed. 481. 


6. U. S.—uU. S. v. Waddell, 112 U. 
Ss. 76, 5 SCt. 35; 28 Lh. ed. 678 [aft 16 
Fed. 921, 5 McCrary 155]: Stearns v. 
AOS, 152 Fed. 80.0,, 82) CCA48= sun S) 
v. Turner, 54 Fed. 228. 

,Alaska.—. S. v. Roth, 2 Alaska 


Cal.—Wormouth v, Gardner, 105 Cal. 
149, 38 P 646; Kitts v. Austin, 83 Cal. 
167, 23 P 290; Sallee v. Corder, 67 Cal. 
174, 7 P 455. 

Kan. —Burlington, ete, R. Co. v. 
Johnson, 38 Kan. 142, 16 P 125. 

Minn.—Hastay v. Bonness, 84 Minn. 
120, 86 NW 896; Michaelis v. Michae- 
lis, 43 Minn. 123, 44 NW 1149. 


SS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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equal, or superior right,’ and the right to use it for 
all purposes incidental to its cultivation,’ and may 
protect it from trespasses by others,® by an appro- 
There can be no rightful occupa- 
tion of the land or any part thereof by any other 
person as against him,1! nor can any rights be found- 
ed on such intrusion, 12 but the entryman may main- 
‘As between two claimants to pub- 
he land otherwise with equal rights, it is the settled 
rule of law that the first in time is the first in right ;*4 
but a junior entry limits the survey of a prior “entry 


priate action.1° 


tain ejectment.1? 


Miss.—Orrell v. Bay Mfg. Co., 83 
Miss. 800, 36 S 561, 70 LRA “881. 

Mo. —Wilcox v. Phillips, 199 Mo. 288, 
97 SW 886. 

Mont.—Lee v. Watson, 15 Mont. 228, 
38 P 1077. 

Nebr.—Tiernan v. Miller, 69 Nebr. 
764, 96 NW 661; Culbertson Irr., etc., 
ook: v. Olander, 51 Nebr. 539, 71 NW 

Okl.—Bilyeu v. Pitcher, 16 Okl. 228, 
83 P 546; Bay v. Oklahoma ‘Southern 
Gas, ete., Conn s sOK a2258 os ve, 9386 
(except as against one having a valid 
prior, equal, or superior right). 

Or.—Jackson vy. Jackson, 17 Or. 110, 
ely aes Sia 

S. D.—Reservation State Bank v. 
Hlolster ii Se Diy 2405.95 eINIW. (93057 7.0 
LRA 799; Olson v. Huntamer, 6S. 
D. 364, 61 NW 479. 

[a] Entry on lands not declared 
public.—Although a preémption claim 
on lands not declared public conferred 
no right on the preémptor as against 
the government, he had a right and 
will be protected as against intru- 
sion from others while awaiting the 
action of the government, giving him 
a positive right. Coleman v. Allen, 5 
Mo. A. 127 [aff 75 Mo. 332]. 

7. Bay v. Oklahoma Southern Gas, 
yECO: Lor OI. 4255273" P9836. 

8. Orrell v. Bay Mfg. Co., 83 Miss. 
800, 36 S 561, 70 LRA 881. 

9. Orrell v. Bay Mfg. Co., supra; 
Culbertson Irr., ete., Co. v. Olander, 
pl Nebr. 539571 NW 298. 

10,. UW. S..-v.. Buchanan, 232, U.S: 
ae 34 SCt 237, 58 L. ed. 511; Wamble 

‘Evants, 23 Ariz. 307, 203 P 554; Gil- 
lespie v. Dunn, 246 Mich. 415, 224 NW 


11. McMichael v. Murphy, 12 Okl. 
155, 70 P 189 [foll Hodges v. Colcord, 
12 Okl. 313, 70 P 383]; Reservation 
State Bank v. Holst, 17 S. D. 240, 95 
NW 931, 70 ERA 799. 

12. McMichael v. Murphy, 12 Okl. 
155, 70 P 189 [foll Hodges v. Colcord, 
PIO 313,0 70383 I. 

13. Wilcox v. Phillips, 199 Mo. 288, 
97 SW 886; Egbert v. Bond, 148 Mo. 
19, 49 SW 873; Nolan v. Taylor, 131 
Mo. 224, 32 SW 1144; Hedrick v. 
Beeles, 110 Mo. 91, 19 SW 492; Calla- 
han v. Davis, 90 Mo. 78, 2 SW .216; 
Wilhite v. Barr, 67 Mo. 284. 

14. Hy-Yu-Tse-Mil-Kin v. Smith, 
LIA OSs 401 24 SCH 676, 482 Li. ed: 
1039; McCreery v. Haskell, 119 U. S. 
Sect LG) 50) leed, 4085) Wirth 
Wobranson oss Us Ss. ellis, 25. In ed. 
86; Shepley v. Cowen, 91 U.S. 330, 23 
L. ed. 424; Stringer v. Young, 3 Pet. 
CSS) 320; 7 l.wea/6937 Christie: v. 
Great Northern R. Co., 284 Fed. 702; 
Waldron v. U. S., 143 Fed. 413; Car- 
roll v. Price, 81 Fed. 137; Kissell v. 
St. Louis Public Schools, 16 Mo. 553; 
Groom v. Hill, 9 Mo. 323. See Klein v. 
Argenbright, 26 Iowa 493 (the doctrine 
of notice does not apply in cases aris- 
ing under conflicting entries of gov- 
ernment lands). 

15. Holmes v. Trout, 7 Pet. (U. S.) 
Mall 8. ed. 647), 

16. Patterson v. Chaney, 24 N. M. 
156et0e © 859,796 ALR. 90, 

A a Patterson v. Chaney, supra. 

18. Rights of settlers on lands sub- 
sequently included in reservation see 
infra § 148. 

Right to cut timber see supra § 9. 

19. U.S.—Russian-American Pack- 
NSE COV Oi.) Oo, Uae D0, Zone 
2500.0. La ed. 314 faft.39 Ct. Cl, 460]; 
Tarpey v. Madsen, 178 U.S. 215, 20 SCt 
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General. 


849, 44 L. ed. 1042 [rev 17 Utah 352 
53 P 996]; Northern Pac. R. Co. Vv. 
Smith, 171 U. S. 260, 18 SCt 794, 43 L. 
ed. 157 [rev 69 Fed. 50 oO, 6 CCA 336]; 
Camfield v. U. S., 167 U. S. 518, 17 sct 
864, 42 L. ed. 260; Northern Pac. R. 
Co. v. Colburn, 164 U. S. 383, 17 SCt 
98, 41 L. ed. 479; Gonzales v. French, 
164 U. S. 338, 17 Sct 102, 41 L. ed. 
458; Wood v. Beach, 156 U. S. 548, 
15 SCt 410, 39 L. ed. 528; Maddox v. 
Burnham, 156 U.S. 544, 15 SCt 448, 39 
L. ed. 527; Lansdale v. ‘Daniels, 100 U. 
Seo aaiey 25 L. ed. 587; Hutchings Vv. 
Low, 15 Wall. U2 L. ed. 82; ¥Fris- 
bie v. Whitney, 9’ Wall. 187, 19 L. ed. 
668; U. S. v. Norton, 19 ios (2d) 836 
[rev 14 F. (2d) 184, and certiorari 
dén;, (215) "Us Si ho5s) mem. 483 SCr* rs 
mem, 72 L. ed. 425 mem]; Douglass 
Vi. Rhodes, 280 Fed. 230 [app dism 263 
U. S. 677 mem, 44 SCt 32 mem, 68 L. 
ed. 502 mem]; U.S. v. Bagnell Timber 
Co, 178 Hedy 795, LOZICCAL243-5 UL LS 
We Hanson, 167 Fed. 881, 93 CCA oi le 
Holmes v. U. S., 118 Fed. OO bE ODE OCA 
489 [rev 105 Fed. 41]; Olive Land, etce., 
Co. v. Olmstead, 103 Fed. 568; North- 
ern Pac. R. Coz v. McCormick, 89 Fed. 
659 [aff 94 Fed. 932, 36 CCA 560]; U: 
S. v. Brown, 24 F. Cas. No. 14,668, 4 
McLean 378. See Lownsdale vy. Port- 
land, 15 F. Cas. No. 8,578, Deady 1, 1 
Or. 381 (as to rights of occupant of 
lands in Oregon under provisional 
government). 

Alaska.—Crawford v. Burr, 2 Alas- 
ka 33. 

Ark.—Gaines v. Hale, 26 Ark. 168; 
Cain. v. Leslie, 15 Ark. 312. 


Cal.—New England, ete., Oil Co. v. 
Congdon, 152 Cal, 211, 92 P 180. See 
Carpentier v. Thirston, 24 Cal. 268 


(as to validity of agreement to es- 
tablish boundaries between occupied 


lands). 
Ida.—Le Fevre v. Amonson, 11 Ida. 
dE tet al Beal 


La.—Bres v.‘Louviere, 37 La. Ann. 
L363 Villey. Vv. Jarreauy 35 \ Lae cAnn, 
542; Gibson v. Hutchins, 12 La. Ann. 
545, 68 AmD 772, 

Minn.—Shea v. Cloquet Lumber Co., 
97 Minn. 41, 105 NW 552. 
Miss.—Merrell v. Legrand, 2 Miss. 

50. 

Mo.—Tigh v. Chouquette, 21 Mo. 233. 

Mont.—Parks v. Barkley, 1 Mont. 


ale 
D.—Wells v. Pennington County, 
2 & Go} 1, 48 NW 305, 39 AmSR 758. 

Utah. ” Helstrom vy. Rodes, 30 Utah 
122, 83 P 730. 

[a] Occupants merely tenants by 
sufferance.—Villey v. Jarreau, 35 La. 
Ann. 542. 

[b] Action to remove occupant 
without right may be maintained by 
government. U.S. v. Norton, 19 F. 
(2d) 836 [rev 14 F. (2d) 184, and cer- 
tiorari den 275 U. S. 558 mem, 48 SCt 
118 mem, 72 L, ed. 425 mem). 

{e] Military cantonment or reser- 
vation.—One who acquired peaceable 
possession of a small tract of land 
for a horse lot and stable on a military 
cantonment or reservation by permis- 
sion of the commander of the post 
was, aS against the government, a 
mere trespasser, liable to be ejected 
without notice by the military author- 
ities; he initiated no right to the 
ground by such possession. Crawford 
v. Burr, 2 Alaska 33. 

{[d] Where town grew up on public 
land, title to a street laid out by a 
survey of the town did not pass out 
of the United States, where the sur- 
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to its ealls, as, until an entry is surveyed, a subse- 
quent locator must be governed by its calls.1® 

Improvements. 
tled to the improvements which are on the land when 
he makes his entry,!® and the person who made the 
improvements is not entitled to remove them.17 

[§ 75] 6. Rights Acquired by Occupancy!S—a, In 
Mere settlement on, or occupation of, the 
public lands of the United States confers no rights 
upon the settler as against the government?!® or per- 
sons claiming by legal or equitable title under it,?° 


In general the entryman is enti- 


vey was not carried into a patent and 
the town did not accept thé street. U. 
S. v. Chandler-Dunbar Water Power 
cares W152 Hosted IDCtOO sn Dl mle TEC. 


[e] In case of entryman, mere set- 
tlement creates only such rights as 
are given by statute or recognized by 
rule of the land department. Delacey 
v. Commercial Trust. Co,’ 51° Wash: 
542, 99 P 574, 130 AmSR 1112. 

[f] In the Philippine Islands (1) 
under Act No. 926 § 54, providing that 
a possessor of public agricultural 
lands who shall have occupied them 
through a possession which is pub- 
lic, continuous, exclusive, and adverse 
to all other claimants with the inten- 
tion of acquiring in good faith the 
ownership thereof during the ten 
years prior to 1904, it is not essential 
that he shall have cultivated them 
in whole or in part in order that there 
may exist in his favor the presump- 
tion of having complied with all the 
necessary conditions required by law 
for the acquisition of the right to a 
certificate of title to the land which 
he possesses. Romero y. Director of 
Lands, 39 Philippine 814. (2) Mang- 
lares as well as nipa lands are sub- 
ject to private acquisition and owner- 
ship when it is fully proved that the 
possession has been actual, complete, 
and adverse, but ownership of a man- 
grove Swamp cannot be acquired by 
merely cutting a few loads of fire- 
wood from the lands occasionally, and 
the possession must be more complete 
than would be required for other 
agricultural lands. Jocson v. Direc- 
tor of Forestry, 39 Philippine 560. (3) 
A municipal corporation cannot, with 
respect to public agricultural lands 
and for the purpose of acquiring ti- 
tle therein, invoke prescriptive 


rights. Tigbauan v. Director of 
Lands, 35 Philippine 798. 
20. U. S.—Northern Pac. R. Co. v. 


Smith, “72 Oe "S. 82605 08" SCrmy oa 4s 
In.weds 1bt= prev, 69eBedavaigy 6pOoA 
so01; Jonnson ve Drew, Lia Uist, os, 
18 SCt 800, 43 L. ed. 88 [aff 34 Fla. 
130, 15 S 780, 48 AmSR 172]; Gon- 
zales v. French, 164 U. S. 3388, 17 SCt 
102, 41 L. ed. 458; Maddox v. Burn- 
ham, 156 U. S. 544, 15 SCt 448, 39 L. 
ed. 527; Sparks v. Pierce, 115 U. S. 
408, 6 sct 102, 29 L. ed. 428; Hutchings 
v. Low, 15 Wall. ely ao has COG = Sune 
Burgess ve. Gray, Ea How. 48, 14 ie 
ed. 839 [aff 15 Mo. 220]; Union Pac. 
R. Co. v. Greeley, 189 edt, 110"eGAs 
571 [app dism 231 Ui. S: 757 mem, 34 
SCt 324 mem, 58 L. ed. 469 mem]; 
Olive Land, etc., Co. v. Olmstead, 103 
Fed. 568. 

Ala.—Cruise v. Riddle, 21 Ala. 791; 
Duncan v. Hall, 9 Ala. 128. 

Ark.—Gaines v. Hale, 26 Ark. 168; 
Cain v. Leslie, 15 Ark. 312) 

Ida.—Le Fevre v. Amonson, 11 Ida. 
gin ee Lae (ile 

Til.—Attridge v. Billings, 57 Ill. 489. 

Iowa.—Kitteringham y. Blair Town 


Lot, etc., Co., 73 Iowa 421, 35 NW 502. 
Mont.—Parks v. Barkley, 1 Mont. 
514. 
Nebr.—Hiatt v. Brooks, 17 Nebr. 


Sey 22 NW V3: 

Nev. Teo ee v. Clopath, 26 Nev. 
183, 65 P 804 

Ss. D.—Wells v. Pennington County, 
2S. D1, 48-NW °306,,39) AmSRi58c 

Utah.—Helstrom Vv. ’Rodes, 30 Utah 
22 Soe ESOL 

Wash.—See Northern Pac. R. Co. v. 
Nelson, 22 Wash. 521, 61 P 708. 


¢ 
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although the occupant has made improvements on 
the land,?! and his occupation was for the purpose 
of subsequently, acquiring title under the land 
laws;22 and so the settler is not entitled to com- 
pensation from the United States for losses sus- 
tained by reason of his enforced removal from the 
The settler acquires no vested interest in 
the land before he has entered the same at the prop- 
er land office, and obtained a certificate of entry ;°* 
and until then the land continues subject to the ab- 
solute disposing power of .congress,*° and may be 
withdrawn from entry,?° without imposing upon the 


land.?° , 


[a] Railroad company’s right of 
selection of lands within its indemni- 
ty limits cannot be defeated by mere 
occupancy and cultivation of such 
lands by one who makes no attempt to 
comply with the land laws. McHenry 
v. Nygaard, 72 Minn. 2, 74 NW 1106 
{foll Sjoli v. Dreschel, 90 Minn. 108, 
95 NW 763]. 

21. U.S.—Russian-American Pack- 


157, 50 L. ed. 314 [aff 39 


Northern Pac. R. Co. v. Colburn, 
WES WSs oe SObIo Sn 4 das edhe 47.93 
Holmes v. U. S., 118 Fed. 995, 55 CCA 
489 [rev 105 Fed. 41]. 

Tll.—Attridge v. Billings, 57 Ml. 
489. 

La.—Gibson v. Hutchins, 12 La. 
Ann. 545, 68 AmD 772. 

Nebr.—Hiatt v. Brooks, 17 Nebr. 


Some or N Vn ont ; 

Utah.—Helstrom v. Rodes, 30 Utah 
Lene, 1) us Oz 

Purchaser’s right to improvements 
see infra § 85. 

Right to improvements and compen- 
sation for improvements on public 
lands in general see supra § 46. 

22. Northern Pac. R. Co. v. Smith, 
AOU NSS: 2602 (A8 SCtGT94) 43.1. sed: 
157 [rev 69 Fed. 579, 16 CCA 336]; 
Gonzales v. French, 164 U. S. 338, 17 
SCt 102, 41 L. ed. 458; Wood v. Beach, 
156 U. S. 548, 15 SCt 410, 39 L. ed, 528; 
Maddox v. Burnham, 156 U. S. 544, 15 
SCt 448, 39 L. ed. 527; Frisbie v. Whit- 
Mey LaVWwally CUL2S>)" W8t, 19st. ed. 
668; Higgins v. State Univ., 94 Ala. 
380, 10,S 312. 

23. Russian-American Packing Co. 
WES P99 WP Sib 70) 26nSCt, 15%, 50 
L. ed. 314 [aff 39 Ct. Cl. 460]. 

24. U))S:—Northern, Pac:..R. Co. 
veySmith,) 271 U.0S., 260; 18SCt 794, 


43 L. ed. 157 [rev 69 Fed. 579]; John- 
son v. Drew, 171 U. S. 93, 18 SCt 800, 
43 lL. ed. 88 [aff 34 Fla. 130, 15 S 


780, 48 AmSR 172]; Northern Pac. R. 
Go. v. Colburn, 164 U. S. 3838, 386, 17 
SCt 98, 41 L. ed. 479; Maddox v. Burn- 
ham, 156 U. S. 544, 15 SCt 448, 39 L. 
ed. 527; Buttz v. Northern Pac. R. 
Con ello, Ws 8.. 55,47) SCt.100) 30-1.) ed. 
330; Lansdale v. Daniels, 100 U. S. 
118, 25 L. ed. 587; Reno v. Southern 
Pac. Co., 268 Fed. 751 [aff 257 Fed. 
450; Northern Pac. R. Co. v. MceCor- 
mick, 89 Fed. 659 [aff 94 Fed. 932, 
36 CCA 560]. 

Calt—Mott v. Hawthorn, 17 Cal. 58. 
See Kendall v. Bunnell, 56 Cal. A. 112, 
205 P 78 (an application for entry 
which is rejected by the land officers 
does not initiate any inchoate right 
to the lands). 

Iowa.—Kitteringham vy. Blair Town 


Lot, ete. Co., 73 Iowa 421, 35 NW 
502. 
La.—Gibson v. Hutchins, 12 La. 


Ann. 545, 68 AmD 1772. 

S. D.—Wells v. Pennington County, 
28S. Db. 1, 48 NW 305, 39 AmSR 758. 

Wash.—Northern Pac. R. Co. v. Nel- 
son, 22 Wash. 521, 61 P 703. 

See Oregon Short Line R. Co. v. 
Quigley, 10 Ida. 770, 80 P 401 (hold- 
ing that no right of property as 
against the government vests in a set- 
tler on public lands until he has com- 
plied with all the prerequisites for ac- 
quiring title and paid the purchase 
money). 

25. Northern Pac. R. Co. v. Smith, 
ILO. 3S. 260,918 SCt 7.94, 439; 8ed. 


PUBLIC LANDS 


Rights.2 


occupation and 


others as to the 
ed he takes the 


157 [rev- 69 Med. 579,16 ‘CCA 8367's 
Gonzales v. French, 164 U. S. 338, 17 
SCt 102, 41 L. ed. 458; Hutchings v. 
Low, 15 Wall. (U. S:) 77, 21 L. ed. 82; 


Reno v. Southern Pac. Co., 268 Fed. 
751 [aff 257 Fed. 450]; Wells v. Pen- 
nington County, 2 S. D. 1, 48 NW 


305, 39 AmSR 758. See Douglass v. 
Rhodes, 280 Fed. 230 [app dism 263 
U. S. 677 mem, 44 SCt 32 mem, 68 L. 
ed, 502 mem] (congress had the power 
to grant unsurveyed public lands of 
the United States, as it did by the 
act of Jan. 17, 1920, regardless of the 
right of a preémptor to a portion of 
such lands). 

26. Maddox v. Burnham, 156 U.S 
544, 15 SCt 448, 39 L. ed. 527; Buttz v. 
Northern Paes .sCo.,211 9) (Ue sSie555. (7 
SCt 100, 30 L. ed. 330; Hutchings v. 
Bows, Lom Valli GU sa ierhiok olen ed. 
82; Northern Pac. R. Co. v. McCor- 
mick, 89 Fed. 659; Russian-American 
Packing, |\Consv.n US. 989 / Gta-Glia 460 
[aftet9 9a TW. 5S.45 70, - 26 a5 Ct di, oO, 
ed.: 314]; Northern Pac. R. Co. v. 
Nelson, 22 Wash. 521, 61 P 703. 

27. Russian-American Packing Co. 
v.- U.S; 89 Cts Cle 460 aft) 199 .UzFS: 
57.0, 26 SCt 157, 50 L. ed. 314]. 

28. Preémption laws in general see 
infra § 87. 

23. U. S.—Carroll v. Price, 81 Fed. 
L374sOsbor nevi. Sy, 8erCt: El. 304. 

Ark.—Gaines v. Hale, 26 Ark. 168. 

Cal.—California Northern R. Co. v. 
Gould, 21 Cal. 254. 

La.--Land v. Breckett, 162 La. 519, 
110 S 740 [eertiorari den 273 U. S. 
757 mem, 47 SCt 460 mem, 71 L. ed. 
877 mem]; Kellar v. Belleandeau, 6 
La. Ann. 643. 

Or.—Pacific Livestock Co. v. Gen- 
try, 38 Or. 275, 61 P 422, 65 P 597% 

Wash.—McAllister v. Okanogan 
County, 51 Wash. 647, 100 P 146, 24 
LRANS 764. 

[a] Federal statutes designed to 
prevent unlawful occupancy of public 
domain are not intended to prevent 
actual bona fide settlers from occupy- 
ing an entryman’s proportion of the 
public lands. McAllister v. Okanogan 


County, 51 Wash. 647, 100 P 146, 24 
LRANS 764. 

80. See Lamb v., Davenport, 18 
Walls CU. S.) 307, 21 Lh. ‘ed: 759: 


[a] Mere naked possession (1) of 
public land does not place an occu- 
pant in position of a settler in good 
faith under color of title. Iowa R. 
Land Co. v. Adkins, 38 Iowa 351. (2) 
Nor does it give him rights as against 
one having a superior claim or title 
under the United States. Burgess v. 
Gray, 16 How. (U. S.) 48, 14 IL. ed. 
839 [aff 15 Mo. 220]; Kile v. Tubbs, 


28 Cal. 402. 
*“ [b] “Actual occupation” means 
residence.—Mdwards v. Begole, 121 


Meade Ie biwCG Awan. 

31. U. S.—Russian-American 
Packing Cos v. U.S., 199. U.S. 570,26 
SCt lb7,° 50. Der eda sili4. fathas 9st. Ou. 
460];. Ard vy. Brandon, 156 U. S. 537, 
15 SCt 406, 39 L. ed. 524 [rev 43 Kan. 


419, 23 P 646]; Frisbie v. Whitney, 9 
Wall. 187, 19 L. ed. 668; Hughes v. 
Uy 28.5) 45 Welly 2825 01S Cdi30:3i 


Holmes v. U. S., 118 Fed. 995, 55 CCA 
489 [rev 105 Fed. 41]; Wallerton v. 
Snow, 15 Fed. 401, 5 McCrary 64; 
Gimmy v. Culverson, 10 F. Cas. No. 
5,454, 5 Sawy. 605. 


on public lands, 
the exclusive use of the United States, are not re- 
garded as trespassers;?® but on the contrary the 


Bae ee nae Te f 


-[§§ 75-76 


government any liability to reimburse the oceupant 
for his improvements.?7 

[§ 76] b. Preference in Acquisition; Possessory 
Settlers who make valuable improvements 


which have not been reserved for 


cultivation of public lands with a 


view to purchasing or acquiring the same under the 
land laws®° confers on the settler a preference over 


acquisition of such lands,*? provid- 
steps prescribed by statute within 


Mo.s—Coleman v. Ailen, 5 Mo. A. 127 
[aff 75 Mo. 332]. 

Nebr.—State v. 73 Nebr. 
104, 102 NW 235. 

Nev.—Nickals v. Winn, 17 Nev. 188, 
30 P 435. 

-Or.—Huffman v. Smyth, 47 Or. 573, 
84 P 80, 114 AmSR 938; Pacific Live- 
stock Co. v. Gentry, 38 Or. 275, 61 
Po 4227765 P59. 

Wis.—McCord v. Hill, 117 Wis. 306, 
94 NW 65. 

[a] The owner of the improve- 
ments at the time when the land is 
brought into the market is entitled to 
make the purchase. Illinois, etc., Ca- 
nal Trustees v. Brainard, 12 Ill. 487. 

[b] Purchaser of improvements 
from prior settler—The mere fact 
that a settler purchased his improve- 
ments from a prior séttler does not 
affect his right so to acquire the land. 
Trodick v. Northern Pacific R. Co., 164 
Fed.- 913, 90- CGA 653. [afi 22 US. 
208, 31 SCt 607, 55 L. ed. 704]. 

[c] Initiating of rights by tres- 
pass.—(1) A naked, unlawful tres- 
pass cannot initiate a homestead by 
settlement. Fisher v. Rule, 248 U. 
S. 314, 39 SCt 122, 63 L. ed. 263 [aff 
232 Fed. 861, 147 CCA 55]; Lyle v. 
Patterson, 228 U. S. 211, 33-SCt 480, 
57 L. ed. 804. (2) One who settles 
on public land covered by a valid 
homestead ,entry is a mere trespass- 
er, and acquires no rights against a 
contestant who secures the cancella- 
tion of the first entry and is awarded 
the preference right to enter the land. 
Gourley v. Countryman, 18 Okl. 220, 
90 P 427; Sproat v. Durland, 2 Okl. 
.24, 35. P 682, 886. (3) But if the first 
entry is relinquished, and there are 
no intervening superior rights, the 
rights of the settler attach eo in- 
stanti, and if qualified, he is entitled 
to the homestead entry if he applies 
within ninety days of the time his 
rights attach. Gourley ‘v. Country- 
man, supra, (4) Acts not constituting 
trespass or unlawful occupancy. 
Morrow v. Warner Valley Stock Co., 
56, Ord 2, 10d Pts 

[d] Act Congr. May 29, 1830, § 2, 
providing that, “if two or more per- 
sons be settled upon the same quar- 
ter-section, the same may be divided 
between the two first actual settlers, 
if by a north and south, or east and 
west, line, the settlement or improve- 
ment of each can be included in a 
half-quarter-section,” referred only to 
tracts of land containing one hundred 
and sixty acres, and did not operate 
on a smaller tract. Downes v. Scott, 
4 How. (U. S.) 500, 11 L. ed. 1074. 

[e] A preference right of entry 
arising from settlement does not con- 
stitute an entry, so as to entitle the 
settler to commute the same under 
the statute authorizing the commuta- 
tion of preémption cutries after four- 
teen months’ reSidence from the date 
of the entry. McCord. v. Hill, 117 
Wis. 306, 94 NW 65. 

[f{] No preference right of entry 
in respect of settlement on occupation 
subsequent to the statute was given 
by the act of congress of July 2, 1884, 
providing for settlement of abandoned. 
military . reservations, and adverse 
claims to any lot or lands in the res- 
ervation, aS opened, must be deter- 
mined by the law of possession. 


Tanner, 


For later cases, developments and changes in the law see ‘cumulative Annotations, same title, page and note number, 
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the time allowed therefor by the statute,*? and | and persons claiming by legal or equitable title un- 


gives the settler a possessory right in the land it- 
self*% as against all the world but the United States 


Walsh v. Ford, 1 Alaska 146. 

[gs] Since the repeal of the pre- 
emption laws by the act of congress 
of March 3, 1891, this preference right 
is much curtailed. See infra § 87. 

[h] Evidence as to good faith of 
settler.—(1) Attempt of person in 
possession of lands without author- 
ity to protect right of settlement 
against patentee is not evidence of 
bad faith. Capron v. West, 201 Cal. 
112, 258 P 83; Capron v. Van Horn, 
201 Cal. 486, 258 P 77. (2) Finding 
that unauthorized possession during 
period when land was withdrawn 
from entry was not in good faith held 
unsupported. Capron v. West, supra; 
Capron v. Van Horn, supra. 

32. U. S.—Tarpey v. Marsden, 178 
U. S. 215, 20 SCt 849, 44 L. ed. 1042 
[rev 17 Utah 352, 53 P 996]; Osborne 
v. Altschul, 101 Fed. 739. 

Cal.—Mott v. Hawthorn, 17 Cal. 58; 
Donley v. West, (A.} 189 P 1052. 

Se ee v. Stringfellow, 2 Kan. 


oO. 
Nev.—wNickals v. Winn, 17 Nev. 188, 
30 P 435. 

Utah.—Rio Grande Western R. Co. 
v. Stringham, 38 Utah 113, 110 P 868 
[aff on other grounds 239 U.S. 44, 36 
SCt 5, 60 L. ed. 136]. 

Wash.—Northern Pac. R. Co. v. 
Nelson, 22 Wash. 521, 61, P 703. 

[a] UWnavoidable delay.—The right 
of one who has actually occupied pub- 
lic lands, with an intent to make a 
homestead or preémption entry, can- 
not be defeated by the mere lack of 
a place in which to. make a record of 
his intent, if he makes his entry as 
soon as an Office is opened where he 
can do so. Tarpey v. Madsen, 178 U. 
S. 215, 20 SCt 849, 44 L. ed. 1042 [rev 
17 Utah 352, 53 P 996]. 

{[b] ‘The refusal of a local land of- 
ficer to receive the purchase money 
tendered by a settler on the “Osage 
ceded lands” in Kansas, on the ground 
that it was too late to give notice to 
others who were supposed to have an 
adverse claim, will not defeat such 
settler’s rights. Wallerton v. Snow, 
15 Fed. 401, 5 McCrary 64. 

[ec] Deprivation of preferred right. 
—Congress has the right and the pow- 


.er at any time before all the prelim- 


inary acts prescribed for the acqui- 
sition of title to the public lands, 
including the payment of the fees, 
have been performed, to deprive any- 
one who has a preferred right to ac- 
quire the title of this privilege, and 
to confer it on another. King v. Mc- 
Andrews, 111 Fed. 860, 50 CCA 29 
[rev 104 Fed. 430]. 

{d] Time for filing.—A _ statute 
providing that a settler on govern- 
ment land must file his claim with- 
in three months means. calendar 
months. Bertwell v. Haines, 10 Okl. 
469, 63 P 702. 

[e] Except as to limited statutory 
time allowed a settler preceding ac- 
tual entry at the land office, he is a 
mere “squatter” having no rights in 
the land as against the government 
or others. U. S. v. Bagnell Timber 


- Co., 178 Fed. 795, 102 CCA 243. 


{[f] Who may take advantage of 
noncempliance.—(1) Failure of a 
homestead settler to assert his claim 
at the local land office within the pe- 
riod specified by statute is not a mat- 
ter of which advantage can be taken 
by a railroad company, in connection 
with a subsequent indemnity railroad 
selection. Svor v. Morris, 227 U. S. 
524, 33 SCt 385, 57 L. ed. 623 [rev 118 
Minn. 344, 136 NW 852]. (2) A delay 
beyond the time fixed by statute with- 
in which a homesteader must file his 
application after a survey of the land 
cannot inure to the benefit of a rail- 
way company claiming the land under 
a land grant, on the theory that it 
had acquired an interest therein by 
the mere definite location of its land 


at a time when the land was in the 
actual occupancy of the homestead 
settler. Northern Pac. R. Co. v. Tro- 
dick, 221 U. S. 208, 831 SCt 607, 55 L. 
ed. 704 [aff 164 Fed. 913, 90 CCA 653]. 
(3) In a suit to quiet title to an un- 
surveyed tract of public land claimed 
under Rev. Codes §§ 4552-4555, it 
was held that defendant could not 
complain of plaintiffs’ failure to apply 
to the local land office to enter the 
land after it was surveyed, where 
plaintiffs’ right to have possession 
quieted against defendant accrued 
prior to the survey. Goldensmith v. 
Snowstorm Min. Co., 28 Ida. 403, 154 
IPS IGS. 

33. U. S.—Frisbie v. Whitney, 9 
Wall. 187, 19 L. ed. 668; Holmes v. 
U._S., 118 Fed. 995, 55 CCA 489 [rev 
105 Fed. 41]. See Harvey v. Halles, 
160 Fed. 531. 

Ala.——Cruise v. Riddle, 21 Ala. 791; 
Duncan y. Potts, 5 Stew. & P. 82, 24 
AmD 766, . 

Ariz.—Davis v. Simmons, 1 Ariz. 
Zo, Zoe) Seipe 

Ark.—Gaines v. Hale, 26 Ark. 168; 
Cain v. Leslie, 15 Ark. 312; Nick v. 
Reetor, 4 Ark. 251, 

Cal.—New England, ete., Oil Co. v. 


@onvdon, -150) "Cale (211. (92° "Ry Tg0e 
media v. McCabe, 75 Cal. 584, 17 


Ida.—Feirbaugh vy. Masterson, 1 
Tals: 

Ill.—-Sargent v. Kellogg, 10 Ill. 273. 

La.—Griffin v. Cotton, 1 Rob. 142; 
Miller v. Lelen, 19 La. 331. 

Mo.—Coleman v. Allen, 5 Mo. A. 
127 [aff 75 Mo. 332]. 

a ie Bato peed v. Barkley, 1 Mont. 

Nev.—Brown y. Killabrew, 21 Nev. 
437, 33 P 865, 

N. D.—Van Hook First Nat. Bank 
v. Zook, 50 N. D. 423, 196 NW 507, 508 
[cit Cyc]. 

Or.—Huffman v. Smyth, 47 Or. 573, 
84 P 80, 114 AmSR 938; Pacific Live- 
Stocks CoV. Gentry esl Or. aid, OF 2 
422, 65 P 597. 

Utah.—Hyndman vy. Stowe, 9 Utah 
20, 00 Pe 220. 

Wash.—Laurendeau v. Fugelli, 5 
Wash. 632, 32 P 465; Laurendeau v. 
Fugelli, 5 Wash. 94, 31 P 421; Lauren- 
She Vv. EFugelli, 1 Wash. 559,° 21 P 

[a] The occupancy is in the na- 
ture of a tenancy at will and not a 
tenancy from year to year. Duncan 


v. Potts, 5 Stew. & P. (Ala.) 82, 24 
AmD 766. ‘ 
[b] One who appropriates public 


land for a road is as much entitled to 
it as one who appropriates land for 
any other purpose. Chollar-Potosi 
Min. Co, v. Kennedy, 3 Nev. 361, 93 
AmD 409. 

[ec] One claiming under a settler 
could rely on such settler’s right to 
sell hay cut by such claimant on the 
land, and the right to cut other hay 
and depasture the land, as against 
one whose adverse claim to the land 
had been denied by the commissioner 
of the land office. Pacific Live Stock 
Co, v. Isaacs) 52 Or, 54,96 PB 460. 

{d] A right to the possession of 
public lands cannot be initiated by a 
forcible entry and trespass (1) on the 
peaceable possession of another per- 
son. Walsh v. Ford, 1 Alaska 146; 
Short v. Read, 30 Nev. 3738, 96 P 1060; 
Bergquist v. West Virginia-Wyoming 
Copper Co., 18 Wyo. 234, 106 P 673. 
(2) A mere trespasser cannot defend 
his possession as against an earlier 
settler on unsurveyed lands by show- 
ing that the latter is the owner of 
one hundred and sixty acres of land 
and therefore not capable of taking 
the land in question for a homestead. 
Switzler v. Earnheart, 59 Or. 344, 117 
P 296 [app dism 231 U. S. 766 mem, 
34 SCt 327 mem, 58 L. ed. 472 mem]. 

[e] State statutes affecting.—(1) 


der it,?4 which the settler may protect against oth- 
er individuals,?® 


and the settler’s improvements are 


Arizona statutes contemplate record- 
ing of possessory rights notice with- 
in reasonable time after settlement on 
public land. Curtis vy. Peterson, 31 
Ariz. 235, 251 P 723 (delay of about © 
a month not unreasonable). (2) Stat- 
utes are intended to protect posses- 
sion with intention to acquire title 
to public land from United States. 
Curtis v. Peterson, supra. (3) Rights 
to. possession of public land are de- 
termined by priority of settlement 
and not by priority of filing of pos- 
sessory rights notice under statutes. 
Curtis v. Peterson, supra. (4) Br- 
roneous description in recorded no- 
tice, under statutes, of claim to un- 
surveyed public lands would not bind 
plaintiff appropriator as to ,defend- 
ant, subsequent appropriator, who had 
actual knowledge of extent of plain- 
tiff’s claim. Moore v. Moody, 19 Ariz. 
553, 173 P 880. (5) Statutes protect a 
prior settler on unsurveyed public 
lands in his actual peaceable posses- 
sion without regard to monuments 
or record notices. Moore vy. Moody, 
supra, (6) Monuments showing 
boundaries of claim of an appropria- 
tor of unsurveyed public lands con- 
trol calls of description in filed record 
notice of possession where descrip- 
tion in notice does not agree with 
monuments. Moore v. Moody, supra. 
(7) Under the statutes the state court 
has jurisdiction only of question of 
right of possession to public land 
(Civ. Code [1913] pars. 4717, 4718, as 
amended by L. [1921] c 163 §§ 1, 2). 
Curtis v. Peterson, supra. (8) The 
“possessory right’ recognized in Rev. 
Codes § 4554 et seq, relating to pos- 
séssory actions for public lands, is a 
squatter’s right on public lands, and 
distinct from the right acquired by 
entry of public lands under the fed- 
eral laws. Cheney v. Minidoka Coun- 
ty, 26 Ida. 471, 144 P 343. 

{f] In Alaska, before a homestead 
entryman can obtain a vested and ex- 
clusive right to his homestead, his 
entry must be completed in the United 
States land office; the filing of a no- 
tice with the recorder, and occupa- 
tion and improvement, do not con- 
vey vested rights therein. Bergstrom 
v. Alaska Cent. R. Co., 3 Alaska 428. 
penne of possessory right see infra § 

34. See supra § 75. 

35. U. S.—Russian-A merican 
Packing Cow ve Us Sif 99 9 Ue aS. Oy 
26 SCt 157,50 L. ed. 314° [aft 39. Ct el, 
460]; EFrisbie v. Whitney, 9 Wall. 187, 
19 L. ed. 668; Gimmy v. Culverson,. 
10° E.. Cas. Nov 5,454, 5 Sawy. 60; 
Lamb v. Davenport, 14 F. Cas. No. 
8,015, 1 Sawy. 609 [aff 18 Wall. 307,. 
21 L. ed. 7597]. 

Ariz.—Howard v. Perrin, 8 Ariz. 
347, 76 P 460; Tidwell v. Chiricahua: 
Cattle Coy So ArizTsh 2. oo Te NoZt 

Ark.—Nick v. Rector, 4 Ark. 251. 

Cal.—Rourke v. McNally, 98 Cal. 
291, 33 P 62; Goodwin v. McCabe, 75 
Cal, 584; 17. P 706: Page v. Fowler; 
37 Cal. 1003; Coryell’ v.> Cain, .16 Cal 
567; Taylor v. Woodward, 10 Cal. 
90; Conger v. Weaver, 6 Cal. 548, 65 
AmD 528; Carmichael v. Campodoni- 
COY fo Cal care oon, Ode hos. 

Ida.—Maydole v. Watson, 7 Ida. 66, 
60 P 86; Feirbaugh v. Masterson, 1 
Ida. 135. 

La.—Grifiin v. Cotten, 1 Rob, 142; 
Miller v. Lelen, 19 La. 331. 

Mont.—Parks v. Barkley, 1 Mont. 

14. 


Nev.—Brown v. Killabrew, 21 Nev. 
437, 33 P 865; Staininger v. Andrews, 
4 Nev. 59. 

Or.—-Huffman v. Smyth, 47 Or. 5738, 
84 P 80, 114 AmSR 938; Pacific Live- 
stock Co. vy. Gentry, 38 (‘Or 25-16 ge 
AD, b0O- Ee bos 

Utah.—Hyndman v. Stowe, 9 Utah 
BOWES ciubaacicikie 


Wash.—Waring v. Loomis, 385 
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treated and protected as property.*® No person can 
question the occupation or possession of one resid- 
ing on lands belonging to the United States, unless 
he shows a better right or title in himself.?7 
ing to some cases where one claims public lands of 
the United States by virtue of possession alone, he 
is bound to take such precautionary steps as will 
advise all the world of his rights;*% otherwise one 
purchasing without knowledge of such claim will hold 


Wash. 85, 76 P 510; Laurendeau v. 
Fugelli, 5 Wash. 632, 32 P 465; Laur- 
endeau v. Fugelli, 5 Wash. 94, 31 P 
421; Laurendeau v. Fugelli, 1 Wash. 
Hd 2k P29; : 

[a] As against one claiming a sim- 
ple privilege—like that granted to 
railroads by congress to build over 
the public lands—the occupant is en- 
titled to be protected in his posses- 
sion. California Northern R. Co. v. 
Gould, 21 Cal. 254. See also Robbins 
Vv. Milwaukee, etc, RR. Co., 6 Wis. 
636 (where the occupant was allowed 
to recover for damages done to his 
rights as a mere occupant, although 
expressly refused compensation for 
the land). 

[b] The right to be protected in 
possession is, founded on the presump- 
tion of a license from the United 
States to occupy the land. Conger 
v. Weaver, 6 Cal. 548, 65 AmD 528. 

[ec] In order to entitle an assignee 
of the settler to protection the as- 
signee must be a person entitled to 
acquire the land, and where a corpo- 
ration has purchased the interest of 
a settler before survey, a court of 
equity will not lend its aid to such 
corporation to restrain trespasses on 
the land and award damages there- 
for. Pacific Livestock Co. v. Gentry, 
BoLOrs 205,08 & 422,65 BP b9OT. { 

[d] An alien will be protected in 
the possession of public lands the 
same as a citizen, against mere nak- 
ed trespassers who do not connect 
themselves with the government title. 
Courtney v. Turner, 12 Nev. 345. 

fe] The occupant may maintain 
trespass if the bounds of the public 
lands settled on are so well defined 
that the lines can be readily traced. 
Taylor v. Woodward, 10 Cal. 90. 

{[f] Action to recover possession 
of premises located on public domain 
not an action of ejectment.—Maydole 
v. Watson, 7 Ida. 66, 60 P 86. 

[g] Interest in growing timber.— 
One who has been in possession of 
land for several years, and has made 
application to enter the same under 
the homestead laws, which was re- 
fused, has, aS against a trespasser, 
an inchoate interest in the timber 
growing on the land. Shea v. Clo- 
quet Lumber Co., 97 Minn. 41, 105 NW 
552. 

{h] Right of persons occupying 
lands in violation of statute.—Not- 
withstanding the provision of the act 
of congress of March 2, 1889, opening 
the Oklahoma lands to settlement, 
that, “until said lands are opened for 
settlement by proclamation of the 
president, no person shall be permit- 
ted to enter upon and occupy the 
same, and no person violating this 
provision shall ever be permitted _to 
enter any of said lands, or acquire 
any right thereto,” persons who en- 
tered the lands in violation of this 
act, and settled upon and occupied 
lots upon a government town site for 
town-site -purposes, and made im- 
provements thereon, and who were 
unlawfully dispossessed while in the 
peaceable and actual occupancy of the 
buiidings on the lots, by the author- 
ities of the city, which had no right 
to or interest in the lots, can main- 


tain an action for damages for the 
trespass. Oklahoma City v. Hill, 6 
Okl. 114, 50 P 242. 


{i] Forcible entry and detainer.— 
(1) Where an entryman, or proposed 
entryman, under any of the public 


| 
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Acecord- 


land laws of the United States, has 
taken possession of the land and 
taken steps to exercise dominion and 
control over it, and has not been ab- 
sent for such a period as would justi- 
fy a conclusion that he had aban- 
doned the premises, he has sufficient 
possession to support an action of 
forcible entry and detainer. Wam- 
ble v. Evants, 23 Ariz. 307, 203 P 554. 
(2) Possessory right notice of plain- 
tiff not drawn in compliance with 
state statute was admissible on the 
question of possession, although the 
validity of title is not tried in such 
action. Wamble v. Evants, supra. 
(3) Possessory right notice of one 
initiating a desert land entry not 
drawn in compliance with Civ. Code 
(1913) par 4718, but based on the act 
of congress of March 28, 1908, was not 
inadmissible because it covered more 
than one hundred and sixty acres. 
Wamble v. Evants, supra. (4) Civil 
liability for forcible entry and detain- 
er in general see Forcible Entry and 
Detainer §§ 39-187. 

36. Callison v. Ronstadt, 21 Ariz. 
348, 188 P 266; Gaines v. Hale, 26 
Ark. 168; California Northern R. Co. 
v. Gould, 21 Cal. 254; Attridge v. Bill- 
iInges,;, blew) 4895) Mrench va Carr, 7 
Tll. 664. 

{a] Such improvements will pass 
to an assignee in bankruptcy.— 
French v. Carr, 7 Ill. 664. 

[b] Improvements made upon the 
public lands cannot form the object of 
a contract when the person making 
them is not in a situation to avail 
himself of the preémption laws. Jen- 
kins v. Gibson, 3 La. Ann, 203 [foll 
Hollon v. Sapp, 4 La. Ann. 519]. 

Improvements on public lands in 
general see supra § 46, 

i one of improvements see infra § 

49. 

37. Dunbar Lime Co, v. Utah-Ida- 
ho Sugar Co, 2? Psi(2d), 351, 352° [cit 


Cye]; Walsh y. Ford, 1_Alaska’ 146. 
38. Forsythe v. Richardson, 1 Ida. 
459. See Self v. B. F. Lewis Lum- 


ber Co., 160 La. 417, 107 S 290 (no,in- 
tention to claim as homestead was in- 
dicated to the public by settlement on 
that part of land which was with- 
drawn from entry and sale). 
1 ad Forsythe v. Richardson, 1 Ida. 
59. 

40. Ritter v. Lynch, 123 Fed. 930. 

[a] The essential legal requisites 
of a possessory right in lands are the 
intention of the occupant permanent- 
ly to occupy and improve the same 
for his home, and the manifestation of 
that intention as early as practicable 
by such improvements and badges of 
ownership as shall make it known to 
others. Davis v. Simmons, 1 Ariz. 
DO Oise woos 

[b] Acts constituting possession. 
—(1) Occupation of a _ possessory 
claim within boundaries so clearly 
marked and defined as to notify 
strangers that the land is taken up or 
located is a_ sufficient possession. 
Courtney v. Turner, 12 Nev. 345. (2) 
The lines of the survey of a posses- 
sory claim need not necessarily be 
marked by stakes and ditches, or by 
the means which are usually em- 
ployed for defining the boundary of 
such claim, aS such means are not ex- 
clusive; but it is a question of fact 
whether in any given case the limits 
of the claim are sufficiently defined to 
acquaint the public with their extent. 
Courtney v. Turner, supra. (3) One 


[§ 76 


the lands against the claimant.®® 

What constitutes possession or occupancy, and 
what included therein. 
are sufficient to give a right of possession to publie 
lands is one to be determined upon the facts of each 
particular case,*° such as the character of the land, 
its locality, and the object and purpose for which 
it is taken up and claimed,*! the only general rule 
being that the acts must be of such,a character as 


The question of what acts 


who has public land inclosed by a 
fence, and has a shed on it, and cuts 
hay on it, but does not reside on it, 
has possession. Kelly v. Mack, 49 Cal. 
523. (4) Artificial marks on all sides 
are not necessary; a stream may con- 
stitute a boundary. Sargeant v. Kel- 
logg, 10 Ill. 273. (5) Where a person 
settled upon a tract of unsurveyed 
land, cleared nearly the entire tract, 
seeded it and raised alfalfa thereon, 
and constructed a four-room dwelling 
house and furnished the same, his 
possession of the entire tract was 
sufficiently indicated as against one 
who fraudulently obtained possession 
of it through the tenant of the set- 
tler. Switzler v. Earnheart, 59 Or. 
344, 117 P 296 [app dism 231 U. S. 766 
mem, 34 SCt 327 mem, 58 L. ed. 472 
mem ]. 

[c] Possession by agent or ten- 
ant.—(1) According to some cases 
possession of unsurveyed public land 
can be held by a tenant or agent for 
a partnership holding under a pos- 
sessory right. Neal v. Kayser, 12 
Ariz. 118, 100 P 439. (2) A bona fide 
settler who incloses the land for a 
farm, and makes valuable improve- 
ments thereon, with the intention of 
purchasing the land from the govy- 
ernment whenever a title can be pro- 
cured, does not lose his possessory 
rights by removal from the territory, 
where he places an’agent or tenant 
in possession to hold the land for 
him. Hyndman’ vy. Stowe, 9 Utah 23, 
Somme 

{d] Constructive possession.—(1) 
Possession of such part of unsur- 
veyed public lands within boundaries 
of an appropriator’s claim as are not 
actually used by him is ‘‘construc- 
tive.” Moore v. Moody, 19 Ariz. 553, 
173° P. “880. (2) Arizona Rev. St. 
(1913) pars. 4717, 4718 protect prior 
claimant’s peaceable constructive 
possession of unsurveyed public lands 
to extent of boundaries.as marked by 
him, not including more than one hun- 
dred and sixty acres, against all per- 
sons having actual knowledge of 
marked boundaries or constructive 
notice thereof from filed record no- 
tice. Mcore v. Moody, supra. 

[e] An owner of land who extends 
his improvements over adjoining pub- 
lic land without any intention of set- 
tlement upon or improvement of such 
land has no preferred right to pur- 
chase the same. Wright v. Green, 24 
Ark rncss 

[tf] Evidence held not to show 
such prior possession of public land 
by homestead claimant as to entitle 
him to a patent as against occupants 
of a part of the land, claiming the 
right to make entries on the same as 
a town site. Hinchman v. Ripinsky, 
202 Fed. 625, 121 CCA 35 [certiorari 
den 234 U. S. 759 mem, 34 SCt 676 
mem, 58 L. ed. 1580 mem] (land in 
Alaska). 

41. Ritter v. Lynch, 123 Fed. 930. 

[a] Persons in the casual and tem- 
porary occupancy of an island, a part 
of the public domain, engaged in the 
pursuit of hunting, fishing, or gather- 
ing the eggs of wild birds deposited 
there, and who do not occupy the land 
for purposes of husbandry, residence, 
or commerce, are not in such posses- 
sion of the same as to entitle them 
to exclude others who desire to oc- 
cupy it for a like purpose, or to jus- 
tify them in resisting by force others 
who attempt to land upon it to en- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to show the dominion and control of the claimant 
over the land.*? Rights acquired by settlement up- 
on and improvement of unsurveyed land, duly and 
timely asserted upon filing of the plat ‘of survey, 
will, as against an intervening indemnity railroad 
selection, be protected in their entirety, although the 
lands claimed lie in different quarter sections, and 
the improvements are confined to a single quarter 
section.* 

[§ 77] c. Occupancy Rights in Alaska.44 The 
statute recognizes the right of a citizen to use and 
oceupy a tract of the public domain in Alaska, not 
to exceed eighty acres in area’ for the purpose of 
trade, manufactures, or other productive industry.*# 
Settlement vests in the settler a property right 
against everyone but the government,*® for the pro- 
tection of which an appropriate action may be main- 
tained,** and in general the person having the prior 
possession has the prior right*® where no abandon- 
ment has been shown.*® 

What constitutes possession or occupancy. The 
possessory right can be acquired only by actual pos- 
session®® as distinguished from constructive posses- 
sion.°+ So one who abandons a portion of his pos- 
sessory rights on the public domain, including one 
entire boundary line, thus leaving the lmits of his 
claim open, indefinite, and undetermined, is limited 
in his possessory claim in the direction of his aban- 
doned boundary to lands actually occupied and 
used.®? But whenever one has marked out the tract 
and erected his mill or other machinery for trade 
and manufacture upon any part of it, he may hold 
the entire tract and it is not necessary that he shall 
cover the entire tract claimed by him with struc- 
tures or fence it in order to maintain his exclusive 
possession thereof.°? A mere occupancy for a, brief 


time by camping on the ground in a tent is not a 
gage in the same pursuit. Peo. v. [b] 
Batchelder, 27 Cal. 69, 85 AmD 231. 
42. Ritter v. Lynch, 123 Fed. 930. 49. 
[a] One settling on public lands, 50. 
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Possession 
Hinchman v. Ripinsky, 3 Alaska 543. 
Burr v. House, 3 Alaska 641. 

Hinchman vy. Ripinsky, 3 Alas- 
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sufficient evidence of the occupation of publie land 
for the purpose of trade and manufacture on which 
to base title.®4 

Under the organic act Indians and settlers are 
protected in the exclusive possession of those lands 
only which they actually use and occupy,®® and this 
provision applies to all lands, including tide lands, 
over which the federal government has exclusive 
jurisdiction and power of disposal, and protects pos- 
sessory rights which were then exercised and claimed 
for fishing or other purposes by occupants of ad- 
joining uplands against others who assert a com- 
mon right to fish thereon.*® 

[§ 78] 7. Sales—a. Price and Terms of Sale—(1) 
In General. The price at which public lands are to 
be offered for sale is fixed by statute at two dollars 
and fifty cents per acre for alternate reserved lands 
along the line of railroads and one dollar and twenty- 
five cents per acre for other lands,®? and the higher 
price must be paid for any lands within the place 
limits of a railroad grant, although they are of a 
class which another statute provides may be sold at 
the lower price.®* Under the statute credit cannot 
be allowed for the purchase money on the sale of 
any of the public lands, but every purchaser of 
land sold at public sale must, on the day of the pur- 
chase, make complete payment therefor.°® 

[§ 79] (2) Recovery of Excess Payments by Pur- 
chaser.°° It is provided by statute that where a 
person has paid double the minimum price for land, 
which is afterward found to be not within the lim- 
its of a railroad grant, the excess shall be repaid 
to the purchaser, or to his heirs or assigns.*4 But 


‘this statute applies only to cases where there was a 


mutual mistake as to the location of the road at the 
time when the entry was made,®? or where the route 


not shown. — , from entry where no map of definite 
location of the line in question was 
ever filed. U.S. v. Laughlin, 249 U. 


S. 440, 39 SCt 340, 63 L. ed. 696 [aff 


not at the time open to entry, need 
not, in order to initiate a homestead 
right, on their becoming subject to 
entry, vacate the land and then settle 
upon it anew. Svor v. Morris, 227 U. 
S. 524, 338 SCt 385, 57 L. ed. 623. 

[b] Extent of possession.—The 
mere fact of going upon a portion of 
public land, and building a house and 
corral, and even cutting hay on a part, 
no claim being made under the Pos- 
sessory Act, nor under the United 
States preémption laws, will not ex- 
tend the possession beyond the prem- 
ises actually occupied. Garrison v. 
Sampson, 15 Cal. 93. 

43. Donohue v. St. Paul, ete. R. 
Co., 101 Minn. 239, 112 NW 413. 

44. Leases in Alaska and Philip- 
pines see supra § 47 note 54 [a]. 

45. USCA tit 48 § 461. 

[a] Even prior to statutory regu- 
lation, persons occupying the public 
domain were protected in their pos- 
sessory rights. U.S. v. McGlinchy, 5 
Alaska 4. 

46. Noble v. Melchoir, 5 Alaska 
729: Burr v. House, 3 Alaska 641. 

47. Noble v. Melchoir, 5 Alaska 
a29: 

48. Alitak Packing Co. v. Alaska 
Packers’ Assoc., 6 Alaska 277; Burr v. 
House, 3 Alaska 641. 

fa] What constitutes actual pos- 
session.—_By actual possession is 
meant a subjection of the land to 
the will and dominion of claimant; 
and this is usually evidenced by a 
substantial inclosure, by cultivation, 
occupation, or some other proper and 
appropriate use, according to the lo- 
eality of the property. Hinchman v. 
Ripinsky, 3 Alaska 543. 


[50 C. J.—59] 


ka 543. 

51. Hinchman vy. Ripinsky, 3 Alas- 
ka 543. 

52. Haines Wharf Co. v. Dalton, 1 
Alaska 555. 

53. Copper River Lumber Co. v. 
Humphreys, 2 Alaska 39. 

oe Osgood v. Donnelly, 1 Alaska 


55... 23 U.S. St..at, L..24.¢ 53 § 8; 
Whelpley v. Grosvold, 249 Fed. 812, 
162 CCA: 46, See Young v. Goldsteen, 
97 Fed. 303. 

56. McGrath v. Valentine, 167 Fed. 
473, 93 CCA 109; Heckman vy. Sutter, 
128 Fed. 393, 68 CCA 1385 [aff 119 Fed. 
83, 55 CCA 635 (aff 1 Alaska 188)]; 
Young v. Fitzgerald, 4 Alaska 52. 

57. USCA tit 43 § 678. 

[a] Price of lands within forfeited 
railroad grant.—Under the act of con- 
gress of Febr. 28, 1885, which declared 
forfeited the lands granted to the 
Texas Pacific railroad, and restored 
them to the public domain, and pro- 
vided that ‘‘the price of the lands so 
forfeited and restored shall be the 
same as heretofore fixed for the even 
sections within said grant,” the price 
of the forfeited land was properly 
fixed at two dollars and fifty cents per 


acre. Southworth v. U. S., 30 Ct. Cl. 
78. “ 

[b] No map of definite location 
filed.—One dollar and twenty-five 


cents an acre is the price required for 
public land in an odd-numbered sec- 
tion preémpted within primary limits 
of the land granted to the Northern 
Pacific Railroad by Act July 2, 1864 § 
3, after the filing of a map of general 
route, and the making of an order 
withdrawing odd-numbered sections 


52.Ct~ Cl, 292]. 

{c] In the Philippine Islands, un- 
der the law with reference to the 
public domain, .a sale of land in a 
town site with a condition requiring 
the purchasers to construct improve- 
ments to a value of not less than a 
stated amount within a specified time 
is valid. Govt. v. Wagner, 49 Philip- 
pine 944. 

53. 2) U.S yy. .angsramy 20 Uns: atl 
LISSCE MIG C43 hie eda-465:. eWars: 
Healey, 160 U. S. 136, 16 Sct 247, 40 
Le edi369 prev 29 Crile iba: Com- 
pare Reagan v. Boyd,.59 Mont. 453, 197 
P 832 (provision fixing price per ‘acre 
for alternate reserved lands was not 
applicable to certain lands subject to 
right of president to set apart as 
Indian reservation a lower price for 
which was fixed by a special statute). 

[a] Higher price payable for land 
entered under Desert Land Act.—U. S. 
Va. Ingram, sli2m Wiss SanjalOn SO tdmige 
43 L. ed. 465; U. S. v. Healey, 160 
U. S. 136, 16 SCt 247, 40 L. ed. 369 
[rev 29 Ct. Cl. Sie 

Soa US CARICA ES G iii: 

[a] If receiver for government can 
purchase at all, it must be by placing 
his own money with the other moneys 
which he holds in trust for the gov- 
ernment. USCA tit 47 § 677; U.S. 
Rev. St. § 2356; U.S. v. Boyd, 5 How. 
GU Sh) 2295, hai da edl3.63 

60. Return of amount paid by en- 
tryman on cancellation of entry see 
infra § 479. 

61. USCA tit 48 § 263. 

62. Medbury v. U. S., 173 U.S. 492, 
19 SCt 503, 43 L. ed. 779 [appr U.S. v. 
Edmonston, 181 U. S. 500, 21 SCt 718, 
45 L. ed. 971]; Southworth v. U. S., 
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is changed so as to exclude the Jand,®? and does not 
authorize repayment where the land was within a 
railroad grant when patented, but the grant has been 
subsequently forfeited.°* In cases not within the 
statute a purchaser who has obtained and still has 
possession:cannot reopen the transaction and recover 
back a part of the purchase money, on the ground 
that by reason of an erroneous construction of the 
statutes he paid moro than the price prescribed by 
congress,°°.or that the original contract of purchase 
has been annulled by mutual agreement between the 
claimant and the United States and a new contract 
of purchase at a smaller price substituted.*® 

[§ 80] b. Right To Purchase. The fact that a 
married woman procured from her husband the 
money with which to make payment for public land 
is not a sufficient ground for refusing to permit the 
purchase to be made by her.®? 

Preference right to purchase. A statute confers on 
the secretary of the interior discretion to issue a 
patent to public land, on payment of a specified 
price, to a citizen of the United States who has held 
such land in good faith and in peaceful, adverse pos- 
session for more than twenty years under claim or 
color of title,°* and statutes applicable to particu- 
lar states have given a preference right to purchase 
to actual settlers.°° A statute giving a preference 
right to purchase isolated tracts to an abutting own- 
er or entryman should be given effect as far as pos- 
sible.7° Some of the earller acts of congress gave 
to the owners of lands fronting on watercourses a 
preference right to purchase public lands lying back 
of their lands, but such statutes are no longer in 
force, and rights under them are now finally settled, 
and hence it is sufficient to merely refer to some of 
the principal decisions under such statutes.7? 

In Hawaii statutes provide for the acquisition of 
so-called cash freeholds on the performance of cer- 
tain conditions as to residence or occupation and 
cultivation,’? and also for the right to purchase 


B0ICE (CIS 8° 416. 
63. Southworth v. U. S., supra. 72. 
64. Medbury v. U. S., 173 U. S. [a] 
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Rev. L. (1925) § 526. 
Who must cultivate.—Cultiva- 
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lands held under lease.7% 

[§ 81] c. Amount Which May Be Purchased."* 
Where the statute limits the amount of land which 
a single purchaser may buy, one who has purchased 
the full quantity allowed is disqualified from any 
further purchase.’ 

[§ 82] d. Withdrawal of Land from Sale. Where 
pubhe lands were withdrawn from sale for the sub- 
sequent benefit of certain Indians, the fact that the 
withdrawal was conditional on the land being re- 
quired for purposes of the Indian treaties, and that 
the Indians weré to have no rights in such lands un- 
til after legislation should invest them with a legal 
title, did not destroy the effectiveness of the with- 
drawal.*¢ 

[§ 83] e. Agreements as to Bidding. The statute 
prohibits, under penalty of fine and imprisonment, 
any agreement not to bid upon, or purchase lands 
offered at, public sale’* by the United States,*® and 
a contract designed to prevent competition at such 
a sale is void as against public policy.7® But an 
agreement which does not tend to abate the price, 
or to prejudice the sale of the lands, is not invalid,®°® 
and it is not unlawful for individuals to associate 
together to purchase public lands for their joint in- 
terests,°! although an association formed for the 
purpose of making speculative purchases of lands 
of the United States at public sales has been held 
unlawful as preventing competition.®? 

[§ 84] f. Validity of Sale. Where the commis- 
sioner of the general land office, under the act of 
congress authorizing him to order into the market 
all lands of a certain class which in his judgment 
it would be proper to expose for sale, instructs land 
officers to offer said lands for sale if after examina- 
tion of the books and maps in their offices there ap- 
pears to them no objection to so doing, a sale made 
in accordance with such instructions is valid.’ The 
validity of a government sale is not affected by the 
register’s omission to mark it on the township plat, 

ment is sufficient. Stannard y. 


Carty, Morr. (Iowa) 124. 
{b] An indirect agreement not to 


Mc- 


or ie 
vi oe 


492, 19 SCt 503, 43 L. ed. 779 [appr U. 
S. v. Edmonston, 181 U. S. 500, 21 SCt 
718, 45 L. ed. 971]. 

65. U.S. v. Edmonston, 181 U. S. 
500, 21 SCt 718, 45 L. ed. 971; Miller 
Vel Uist ee CtvOl 215 Mhliottive UU: 
SuesieOt. Cl. 136 Shang vs Ursa rs6 
Ct. Cl. 466 (holding that such a case 
comes within the rule of voluntary 
payments). Compare Healey v. U. S., 
HO Ct. C115 ‘rev 160 OU) Sy 136; 16 
SCt 247, 40 L. ed. 369]. 7 

66. Miller v. U. S., 42 Ct. Cl. 121. 

67. Hoover v. Salling, 110 Fed. 43, 
49 CCA 26 [rev 102 Fed. 716]. 

68. USCA tit 43 § 1068. 

69. See USCA tit 43 § 675. 

fa] Preference right upheld in 
favor of one for whom patentee pur- 
chased lands.—Baxter v. Weber, 295 
Mo. 554, 246.SW 232. 

70. Hodge v. McCall, 185 Cal. 330, 
197 P 86. 

[a] Rights under the act of March 
3, 1909 determined.—Hodge v. McCall, 
185 Calw330y 19742 "86. 

71. Haydel v. Dufresne, 17 How. 
(U. S.) 23,15 L. ed. 115. See Surgett 
v. Lapice, 8,How. (U. S.) 48, 12 L. ed. 
982; Jourdan v. Barrett, 4 How. (U. 
S.) 169, 11 L. ed. 924 [rev 13 La. 24]; 


Ford v. Morancy, 14 La. Ann. 77; Du- 
fresne v. Haydel, 7 La. Ann. 660; 
Kittridge v. Dugas, 2 Rob. (La.) 85; 


Kittridge v. Landry, 2 Rob. (La.) 72; 
Kittridge v. Breaud, 2 Rob. (La.) 40; 
Landry v. Gautreau, 1 Rob. (La.) 372; 
Terrill v. Chambers, 12 La. 578; Du- 
fau v. De Gruys, 5 Mart. N. S. (La.) 


tion must be done by a freeholder or 
by his servants or agents for him. 
In re Henderson, 21 Hawaii 104. 

[b] As to compliance with condi- 
tions as to number and care of trees 
see In re Henderson, 21 Hawaii 104. 

[c] As to compliance with condi- 
tions as to maintenance of home on 
premises see In re Henderson, 21 
Hawaii 104. 

73. Rev. L. (1925). §§ 521-525. 

[a] Lessee sufficiently performs 
condition as to residence if he has 
maintained on the premises for not 
less than two years a permanent and 
fixed abode with the present intention 
there to remain. Hapai v. Pratt, 19 
Hawaii 1. 

74. Amount of land which may be 
acquired in general see supra § 71. 

75. See Jones v. Hoover, 144 Fed. 
217 (construing the acts of congress 
of July 1, 1902, and March 3, 1885. 

76. U.S. v. Grand Rapids, etc., R. 
Co., 154 Fed. 131 [aff 165 Fed. 297, 91 
CCA® 265]. 

Sale of Indian lands by government 
in general see Indians §§ 57, 63. 

Withdrawal of railroad lands from 
entry or sale see infra §§ 373-380. 

77. Statute forbidding sale of pub- 
lic lands at public sale except in cer- 
tain cases see supra § 70. 

18. “UsSCAtit 18 § 1185) 0 

[a] Nature of agreement.—While 
something more than a vague under- 
standing is necessary to render a per- 
son liable to the penalty of this stat- 
ute, still a positive but indirect agree- 


bid at a sale of public land is within 
the statute. Stannard v. McCarty, 
Morr. (Iowa) 124. 

Crimes in connection with acquisi- 
tion of public lands in general see in- 


fra § 580. : 

79. Kine v. Turner, 27 Or. 356, 41 
P 664. 

80. Ellis v. Mosier, 2 Greene 
(Iowa) 246. 

81. Piatt v. Oliver, 19 F. Cas. No. 


11,115, 2 McLean 267 [aff 3 How. 333, 
11 L. ed. 622). 

{a] Right to attack agreement.— 
Where the land department, denying 
an unfounded preémption claim in 
government lands set up by a debtor, 
proceeded to sell the lands at public 
auction, as part of a public domain, 
and the debtor and several of his 
creditors entered into an agreement 
that the land should not be bid up, 
but should be struck off at as low a 
price as possible to one of the credi- 
tors, who should divide it among such 
creditors aS would come into an 
agreement to receive it in satisfac- 
tion of their debts, and the land was 
thus sold at an under price, creditors 
who had not come into the agreement 
could not set the arrangement aside, 
but the government alone could inter- 
pose. Easley v. Kellom, 14 Wall. (U. 
S.) 279, 20 L. ed. 890. 

Carrington v. Caller, 2 Stew. 
(Ala.) 175. 

McTyer v. McDowell, 36‘ Ala. 
erate silt under U. S. Rev. St. § 
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or by a subsequent sale in error to another.84 A 
sale of lands which is not authorized by law is void . 


and neither confers any title on the purchaser nor 
divests the title of the United States.%5 

[§ 85] g. Title and Rights of Purchaser. One 
who purchases lands from the government becomes 
invested with all the title of the United States’® 
and the occupation of, or the wrongful entrance on, 
the land by another after such purchase is a tres- 
pass for which the purchaser can recover damages.** 
The rights of the purchaser cannot be affected by a 
subsequent entry or location of the land by another®’ 
or disturbed by subsequent legislation.’® 

Crops and improvements.°° The purchaser is en- 
titled to growing ecrops,®! and improvements form- 
ing part of the realty®? which are on the land at the 
time of his purchase and were planted or made by 
an unauthorized settler®? or by an adjoining owner 
through mistake,®* and the person by whom the im- 
provements were made has no right to remove them?® 
or to retain possession of the land.®°* Neither can 
the maker of the improvements recover tHeir value 
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personal property do not pass but may be removed 
by the owner.®8 

[§ 86] h. Right To Attack Sale. One who bids 
for land at a public land sale is estopped from de- 
nying the validity of the sale on the ground that it 
was land liable to private entry which he had un- 
successfully applied to enter.®® A person who is not 
himself injured thereby cannot defeat the title of a 
purchaser of publie land at a sale by auction by 
showing a combination to prevent competition in 
bidding.t 

[§ 87] 8. Preémption. The statutes formerly 
gave to settlers on public lands who had improved 
the same a preference right to purchase such lands 
up to a certain amount, at the minimum price of 
such lands, upon complying with the statutory re- 
quirements, which was termed the right of preémp- 
tion.2, Preémption rights have been the subject of 
much litigation, but as the preémption laws have 
been repealed, save in a few particulars,? it is deemed 
sufficient merely to refer in the note to a number of 
cases in which such rights have been referred to or 


from a purchaser.®? 


84. Kittridge v. Breaud, 4 Rob. 
(La.) 79, 39 AmD 512. 

85. Drew v. Valentine, 18 Fed. 712 
[app dism 131 U. S. 449 mem, 9 SCt 
804 mem, 33 L. ed. 224 mem]; U. 8S. 
= ™Mintannr 12 Fed. 415, 8 Sawy. 142. 


~f Fes 


Ve Ravasr-, 

[a] The act of congress va .——~_ 
15, 1844 did not cure sales of land not 
Subject to entry. Drew v. Valentine, 
18 Fed. 712 [app dism 131 U. S. 449 
mem, 9 SCt 804 mem, 33 L. ed. 224 
mem]. 

86. Blevins v. Cole, 1 Ala. 210: 
Thompson v. Schlater, 13 La..115, 33 
AmD 556 [foll Combs v. Dodd, 4 Rob. 
(La.) 58]. See Aldrich v. Aldrich, 37 
Ill. 32, 36 (where it was said: “When 


‘a person enters land at a Government 


Land Office and pays for it, either by 
a land warrant or in money, he ac- 
quires precisely the same equitable 
rights that he would in a similar 


transaction with a private individ- 

Wale). 
87. Blevins v. Cole, 1 Ala. 210; 
Gale v. 


Brock v. Smith, 14 Ark,.: 431; 
Davis, 7 Mo. 544. 

[a] Thus (1) it has been held that 
the purchaser can maintain action for 
damages against the trespasser after 
the latter has abandoned the property 
and the purchaser has obtained pos- 
session. Blevins v. Cole, 1 Ala. 210. 
(2) Also that a purchaser of lands 
from the United States may maintain 
trespass quare clausum fregit for an 
injury to the freehold after the pur- 
chase by a person entering and keep- 
ing possession without claim or title 
before the purchase. Gale v. Davis, 7 
Mo. 544. But see Dickson v. Marks, 
10 La. Ann. 518 (holding that the 
United States government has no such 
actual possession of the public do- 
main as will enable its vendee to 
maintain a possessory action for a 
disturbance of possession subsequent 
to the vendee’s purchase). 

g8. Ashley v. Rector, 20 Ark. 359; 
Thompson v. Schlater, 13 La. 115, 33 
AmD 556 [foll Combs v. Dodd, 4 Rob. 
(La.) 58]; Lefebvre v. Comeau, i1 La. 
321; Waller v. Von Phul, 14 Mo, 84, 

89. Thompson v. Schlater, 13 La. 
115, 33 AmD 556 [foll Combs v. Dodd, 
4 Rob. (La.) 58]; Waller v. Von Phul, 
14 Mo. 84. 

90. Right to crops and improve- 
ments on public lands in general see 
supra §§ 45, 46. 

91. Ark.—Graham v. Roark, 23 
Ark. 19; Brock v. Smith, 14 Ark. 431 
(recognizing rule); Floyd v. Ricks, 
14 Ark. 286, 58 AmD 374. 


Ind. —-Rasgor vy. Qualls, 4 Blackf. 
286, 30 AmD 658. 
Miss.—Bllis._ v. Sutton, 126 Miss. 


102, 88 S 519. 
Mo.—Boyer v. Williams, 5 Mo. 335, 


But improvements which are 


32 AmD 324. 
Okl.—Moore vy. Linn, 19 Okl. 279, 91 
P 910. 
fa] Trespass quare clausum fregit 
will not lie by a person who settles 
on public land and plants a crop, 
against a person who subsequently 
=a fram the United 


purchases tne ianu .-- 

States and enters for the purpose vo. 

gathering and converting such crop 

to ‘his own use. Floyd v. Ricks, 14 

Ark. 286, 58 AmD 374. 
92. Ark.--—Graham v. Roark, 23 


Ark. 19; Floyd v. Ricks, 14 Ark. 286, 
58 AmD 374; McFarland v. Mathis, 
10 Ark. 560. 


Cal.—McKiernan v. Hesse, 51 Cal. 
594; Collins v. Bartlett, 44 Cal. 371 
[appr but dist Pennybecker v. Mc- 
Dougal, 48 Cal. 160]. 

Ill.—Carson v. Clark, 2 Ill. 113, 25 
AmD 79 [foll Townsend vy. Briggs, 2 
Ill. 472; Roberts v. Garen, 2 Ill. 396; 
Hutson v. Overturf, 2 Ill. 170]. 


.—_s 5 Blackf. 
555, 36 AmD 556, 

Iowa.—Hamilton v. Walters, 3 
Greene 556; Burlerson vy. Teeple, 2 
Greene 542. 

Cin epetes Hollon v. Sapp, 4 La. Ann. 
Seas .—Welborn v. Spears, 32 Miss. 

Nebr.—Hiatt v. Brooks, 17 Nebr. 
33, 22 NW 73. 

N. M.—Patterson v. Chaney, 24 N. 
M. 156, 173 P 859, 6 ALR 90, 

Okl.-_Moore v. Linn, 19 Okl. 279, 91 
P90. 

Validity of promise to pay settler 
for improvements see infra § 549. 

93. Floyd v. Ricks, 14 Ark. 286, 58 
AmD 374. 

94. Seymour v. Watson, 5 Blackf. 
(Ind.) 555, 36 AmD 556; Burlerson v. 


Teeple, 2 Greene (Iowa) 542. But see 
supra § 46 
95. Duncan v. Hall, 9 Ala. 128; 


Welborn v. Spears, 32 Miss. 138; Pat- 
terson v. Chaney, 24 N. M. 156, 173 
P 859, 6 ALR 90. 

[a] Purchaser may recover value 
of improvements removed after his 
purchase, although he was never in 
actual possession of the premises. 
Welborn v. Spears, 32 Miss. 138. 

Right of homestead settler whose 
entry is canceled see infra § 480. 

96. MHollon v. Sapp, 4 La, Ann. 519; 
Cook v. McCord, 13 Okl. 506, 75 P 
294; Helstrom v. Rodes, 30 Utah 122, 
83 P 730. 

{a] Purchaser may recover dam- 
ages if the person who made im- 
provements retains possession of t'he 
land. Hollon v. Sapp, 4 La. Ann. 519. 

97. La.—Lawrence v. Grout, 12 
La. Ann. 835; Gibson v. Hutchins, 12 
La. Ann, 545, 68 AmD 772 [foll Hem- 


discussed,* and to draw attention to the facts that 


kin v. Overby, not reported (overr 
Williams v. Booker, 12 Rob. 253; Kel- 
lam v. Rippey, 3 Rob. 138; Pearce v. 
Frantum, 16 La.. 423)];  Hollon_v. 
Sapp, 4 La. Ann, 519; Jenkins v. Gib- 
son, 3 La. Ann: 203 [foll Wood v. 
Lyle, 4 La. Ann. 145]. 
N. M.—Chavez v. Chavez de San- 
rhar, TN, M. 58, 82 P 137, 
SARC oe a ey sO Sp 506, 


~~ ORI. —Cook v. WLUUL. —, 

75 P 294; Woodruff v. Wallace, 3 U1. 
355; 41 P 357 [foll Calhoun v. Mc- 
Cornack, tT OKI.-'347, 54 © 493). 

Utah. ~_Helstrom v. Rodes, 30 Utah 
122; 83 P 730. 

Wash. —Smith v. Arthur, 7 Wash. 
60, 34 P 433 : 

Tal One who has entered and paid 
for land and received a certificate 
therefor may be awarded compensa- 
tion for his improvements as against 
one who, with notice of the facts, 
has entered and obtained a patent for 
Se land. Russell v. Defrance, 39 Mo. 

Recovery for improvements under 
ocenpying claimants’ statutes in gen- 
eral see supra § 46. 

98. Collins v. Bartlett, 44 Cal. 371; 
Bingham County Agricultural Assoc. 
v. Rogers, 7 Ida. 68, 59 P 931. 

[a] Portable buildings and fences 
not attached to the soil do not pass to 
the purchaser but may be removed. 
tani eee v.c McDougal, 48 Cal. 
nner Hulse v. Dorsey, 14 La. Ann. 

Statute forbidding sale of public 
lands at public sale in general see su- 
pra § 70 

1. Root v. Shields, 20 F. Cas. No. 
12,038, Woolw. 340. 

2. U.S. Rev. St. §§ 2257-2288. 

3. 26 U.S. St. at L. 1097 c 561 § 4. 

4 See the following cases: 

U. S.-Russian-American Packing 
Co. Ve UeS., 7199 Sb 70s 2645S Ct diaz 
50 L. ed. 314; Oregon, etc., R. Co. v. 
Wow LOO Uke. -lSGu asics Gb omen ales 
ed. 1012; Hawley v. Diller, 178 U. S. 
476, 20’ SCt 986, 44 L. ed. 1157; Tar- 
pey v. Madsen, 178 U. S. 215; 20 Sct 
849, 44 L. ed. 1042 [rev 17 Utah 352, 
53 P 996]; Hyde v. Bishop Iron Co., 
LI Uae cols: ZOMG Ot 9 anand aon le ed. 
T71 [aff 72 Minn. 16, 74 NW 1016]; 
Northern Pac. R. Co. v. De Lacey, 174 
U. S.. 662, 19 SCt 791,438 L. ed. 4111 
[rev 72 Fed. 726, 19 CCA 157, 66 Fed. 
450]; Smith v. U. Se Ss. 372, 18 
SCt 626, 42 L. ed. 1074; Gonzales v. 
French, 164 U. S. 338, 17 SCt 102, 41 
L. ed. 458; Burfenning Vv. Chicago, 
etc., R. Co., 163 U. S. 324, 46 SCt 1018, 
41 Ty ed. 175; In re Emblen, 161 U. 
S. 52, 16 SCt 487, 40 L. ed. 613; Wiest 
v. Healey, 160 U. Ss. 13f, 16 sct 247, 
40 L. ed. 369; Weeks vy. Bridgman, 
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the right of preémption was nothing more than an 
offer by the government to an individual settled up- 
on public lands, which the latter might or might not 


159 U. S. 541, 16 SCt 72, 40 L. ed, 253; 
Whitney v. Taylor, 158 U. S. 85, 15 
SCte 7196; 39 (Ls ved. 9065) "Orchard v: 
Alexander, 157 U. S. 372, 15 SCt 635, 
39 L. ed. 737; Wood v. Beach, 156 U. 
is: 5485 "lb. SCt 410, 39) UL. vedo 523); 
Hutchinson Inv. Co. v. Caldwell, 152 
U. S. 65, 14 SCt 504, 38 L. ed. 356 [aff 
44 Kan. 12, 23 P 946]; Sanford v. 
Sanford, 139 U. S. 642, 11 SCt 666, 35 
reed 290 elatt 19) Onl ais, Py 602); 
Buxton ey. Lraver,  13s0reU. 1S 2ec eo 
SCt 509, 32 L. ed. 920 [aff 67 Cal. 171, 
iP 450]; Colorado Coal, ete., Co. v. 
Wine: 223° U.S. (307, 8 SCt 13) stk. 
ed. 182; Buttz v. Northern Pac. R. 
COLO Was Dooce LOO, 80h led: 
SOUS, WilaninVes Win Ss, 218) We S. aul, (6 
SCt 1041, 30 L. ed. 170; Deffeback v. 
Hawke, 115 U. S. 392, 6 SCt 95, 29 L. 
ed. 423; U./S. v. Minor; 114 U: 'S: 233, 
5! SCt 836, 29 L. ed. 110; Bohall v. 
Dilla, 114 U.S. 47, 5 SCt 782, 29 L. ed. 
61; Nix y. Allen, 112 U.S. 129, 5 SCt 
70, 28 L. ed. 675; Butterworth v. U. 
ase D0; OMS Cii25.028 duwed. 6065 
Quinn v. Chapman, f11 U. S. 445, 4 
SCt 508, 28 L. ed. 476; Baldwin v. 
Starks, 107 U. S. 463, 2 SCt 473, 27 L. 
ed. 526; Potter v. U. S., 107 U. S. 126 
tt SCt, 5245.27 Ju. ed. 330; Quinby vy. 
Conlan, 104 U. S. 420, 26 L. ed. 800; 
Morrison y. Stalnaker, 104 U. S. 213, 
26 L. ed. 741; Lansdale v. Daniels, 
Hosmer 
v. Wallace, 97 Cas 
1130; Moore vy. Robbins, 96 U. S. 530, 
24 L. ed. 848; Atherton v. Fowler, 96 
U.S. .518,-24 Lb. ed. 732; Ferguson Vv. 
McLaughlin, 96 U. S. 174, 24 L. ed. 
624; Sherman v. Buick, 93 U. S. 209, 
23 L. ed. 849; Shepley v. Cowan, 91 


U. S. 330, 23 L. ed. 424; Minor v. 
Happersett, 21 Wall. 162, 22 L. ed. 
627; Warren v. Van Brunt, 19 Wall. 


646, 22 L. ed. 219; Myers v. Croft, 13 
Wall. 291, 20 L. ed. 562; Johnson v. 
Towsley, 13 Wall. 72, 20 L. ed. 485; 
Irvine v. Irvine, 9 Wall. 617, 19 L. ed. 
800; Frisbie v. Whitney, 9 Wall. 187, 
19 L. ed. 668; Stark v. Starr, 6 Wall. 
402, 18 LL. ed. 925. [rev, 2 Or." 1181; 
Hughes v. U. S., 4 Wall. 232, 18 L. ed. 
303; Minnesota v. Bachelder, 1 Wall. 
109, 17 L. ed. 551 [rev 5 Minn. 228, 80 
AmD 410]; Lindsey v. Hawes, 2 
Black 554, 17 L. ed. 265; Harkness v. 
Underhill, 1 Black 316, 17 L. ed. 208; 
Clements v. Warner, 24 How. 394, 16 
L. ed. 695; Marks v. Dickson, 20 How. 
501,15 L. ed. 1002; Barnard v. Ash- 
ley, 18 How. 48, 15 L. ed. 285; Cun- 
ningham vy. Ashley, 14 How. 377, 14 
L. ed. 462; Thredgill v. Pintard, 12 
How. 24, 13 L. ed. 877; Lytle v. Ar- 
kansas, 9 How. 314, 664, 13 L. ed. 153; 
U.S. vy. Fitzgerald, 15 Pet. 407, 10 
L. ed. 785; Wilcox v. McConnell, 13 
Pet. 498, 10 L. ed. 264; Simms vy. 
Guthrie, 9 Cranch 19, 3 L. ed. 642; 
Douglass v. Rhodes, 280 Fed. 230 [app 
dism 263 U. S. 677 mem, 44 SCt 32 
mem, 68 L. ed. 502 mem]; U.S. v. 
Valley .Land, etc., Co., 258 Eed. 93; 
Southern Pac. Co. v. Reno, 257 Fed. 
450 [aff 268 Fed. 751]; King v. Mc- 
Andrews, 111 Fed. 860, 50 CCA 29; 
Chicago, etc., R. Co. v. U. S., 108 Fed. 
311, 47 CCA 343; Grubbs 'v. U. S., 105 
Fed. 314, 44 CCA 513; Olive Land, 
ete., Co. v. Olmstead, 103 Fed. 568; 
Osborne vy. Abtschul, 101 Fed. 739; 
Northern Pac. R. Co. v. McCormick, 
CA Medio o2, 60 CCAR 0005) lee se nye 
Central Pac. R. Co., 94 Fed. 906, 36 
CCA 546° "U.S. v. Central.Pac. R. Co;, 


84 Fed. 88; Meads v. U. S., 81 Fed. 
684, 26 CCA 229; U. S. v. La Chap- 
pelle, 81 Fed. 152; Durango Land, 


etc., Co. v. Evans, 80 Fed. 425, 25 CCA 
523 [app dism 19 SCt 875 mem, 43 L. 
ed. 1178 mem]; Swigett v. U. S., 78 
Fed. 456 [aff 83 Fed. 97, 27 CCA 465]; 
Hartman v. Warren, 76 Fed. 157, 22 
COA 30) UL Saav: Winona, éte., KR. Co., 
67 Fed. 969, 15 CCA 117 [aff 165 U. S. 
483, 17 SCt 381, 41 L. ed.*798]; Hebert 
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v. Brown, 65 Fed. 2; American Mortg. 
Co. v. Hopper, 64 Fed. 553, 12 CCA 293; 
Bogan v. Edinburgh American Land 
Mortg. Co., 63 Fed. 192, 11 CCA 128; 
Stimson Land Co. v. Rawson, 62 Fed. 
426; Northern Pac. R. Co. v. Hussey, 
61 Wed: 231,.9. CCAr4633, U. Siv. Union 
Pach (Rio. 60 Hed. 143 {aff 67 Fed. 
974, 15 CCA 122 (aff 165 U. S. 482 mem, 
17 SCt 1001 mem, 41 L. ed. 797 mem) ]; 
Amacker v. Northern Pac. R. Co., 58 
Fed. 850, 7°CCA 518 [rev 53 Fed. 48, 
and aff 175 U.S. 564,20 SCt 236, 
44 L. ed. 274]; Ex p. Davidson, 57 
Fed. 883; Minneapolis v. Reum, 56 
Fed. 576, 6 CCA 31; American Mortg. 
Co. v. Hopper, 56 Fed. 67 [aff 64 Fed. 
5538, 12 CCA 293]; Northern Pac. R. 
Co. v. Hinchman, 53 Fed. 523;. U.S. 
v. Steenerson, 50 Fed. 504, 1 CCA 554; 
U.S. v. Bedgood, 49 Fed. 54; Northern 
Pac. R. Co. v. Sanders, 47 Fed. 604 
[aff 49 Fed. 129, 1 CCA 192 (aff 166 
Un S3:620,°L7' SCt 671, 41 Ey ed: 1139}; 
Potter v. Tibbetts, 43 Fed. 505; U.S 
v. Garretson, 42 Fed. 22; U. S. v. 
Howard, 37 Fed. 666; Felix v. Patrick, 
36 Fed. 457 [aff 145 U. S. 317, 12 SCt 
862, 36 L. ed. 719]; U.S. v. Freyberg, 
32 Fed. 195; Glidden y. Union Pac. 
R. Co., 30 Fed. 660; U.S. v. Williams, 
30 Fed. 309 [aff 138 U. S. 514, 11 SCt 
457, 34 L. ed. 1026]; U. S. v..Minor, 
29 Fed. 134; U. S. v. Reed, 28 Fed. 
482; St. Paul, etc., R. Co. v. Green- 
halgh, 26 Fed. 563 [aff 139 U. S. 19, 11 
SCt 395, 35 L. ed. 71]3;-Smith v. Ewing, 
23 Fed. 741; Cowell v. Lammers, 21 
Fed. 200; U.S. v. White, 17 Fed. 561, 
9 Sawy. 125 [app dism 122 U. S. 647, 
30 L. ed. 1017]; Wallerton v. Snow, 
15 Fed. 401, 5 McCrary 64; The Tim- 
ber Cases, 11 Fed. 81, 3 McCrary 519; 
U. S. v. Payne, 8 Fed. 883, 2 McCrary 
289; Aiken v. Ferry, 1 F. Cas. No. 112, 
6 Sawy. 79; Bronson v. Kukuk, 4 F. 
Cas. No. 1,929, 3 Dill. 490; Gimmy v. 
Culverson, 10 F. Cas. No. 5,454, 5 Sawy. 
605; Kellom v. Easley, 14 F. Cas. 
No. 7,668, 2 Abb. 559, 1 Dill. 281 [aff 
14 Wall. 279, 20 L. ed. 890]; Litchfield 
v. Register, 15 F. Cas. No. 8,388, 1 
Woolw. 299 [aff 9 Wall. 575, 19 L. ed. 
681]; Pintard v. Goodloe, 19 F. Cas. 
No. 11,171, Hempst. 502 [aff 12 How. 
24,913) Ts, Russell yv. Beebe. 
No. 12,153, Hempst. 704 
pepe ‘dism 19 How. 383, 15 L. ed. 668]; 

U.S. v. Stanley, 27 F. Cas. No. 16,376, 
6 McLean 409. 

Ala.—Tennessee Coal, etce., Co. v. 
Tutwiler, 108 Ala. 488, 18 S 668; Doe 
v. Beck, 108 Ala. 71, 19 S 802; Mc- 
Tyer v. McDowell, 36 Ala. 39; John- 
son v. Collins, 12 Ala. 322; Mann v. 
Bissent, 4 Ala. 731; Cundiff v. Orms, 
7 Port. 58; McElyea v. Hayter, 2 Port. 
148, 27 AmD 645. 

Ariz.—Blackburn v. U. S., 5 Ariz. 

Gonzales v. French, 4 


162, 48 P 904; 
Ariz. 77, 33 P 501; Kansas City Min., 
3 ‘Ariz.’ 326) 29° PB 


gies Co. v. Clay; 

Ark.—St. Louis, ete., R. Co. v. Tapp, 
64 Ark. 357, 42 SW 667; Chowning 
v. Stanfield, 49 Ark. 87, 4 SW 276; 
Marshall v. Cowles, 48 Ark. 362, 3 SW 
188; Shorman vy. Hakin, 47 Ark. 351, 
SW 559; McIvor v. Williams, 24 Ark. 
33; Rector v. Gaines, 19 Ark, 70; 
Wynn v. Garland, 16 Ark, 440; Wynn 
v. Morris, 16 Ark. 414; Ashley v. Cun- 
ningham, 16 Ark. 168; Lytle v. State, 
12 Ark. 9. 

Cal.—Wittenbrock v. Wheadon, 128 
Cal.771507" 160! Be 664.579 SAmSR 32% 
Wormouth v. Gardner, 112 Cal. 506, 
44 P 806; Merriam vy. Bachioni, 112 
Cal. 191, 44 P 481; Irvine v. Tarbat, 
105 ‘Cal... (237, 38 .P 8965) -Merrill ‘v; 
Clark, 103 Cal. 367, 37 P 238; Green 
v. Green, 103 Cal. 108, 37 P 188; Stew- 
art vy. Powers, 98 Cal. 514, 33 P 486; 
Moffatt v. Bulson, 96 Cal. 106, 30 P 
1022, 31 AmMSR 192; Morgan v. Lones, 
WSs Cal.) 508, .20 P1248 Sparro wav. 
Rhoades, 76 Cal. 208, 18 P 245, 9 AmSR 
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accept, that the settler got no title until he had com- 
plied with the conditions of the law, and that if he 
was unable or unwilling to purchase at the gov- 


12 P 274; Heath v.. Wallace, 71 Cal. 
50, 112 P° 842; ‘Turner v. Donnelly, 70 
Cal. 597, 12 P 469; Schieffery v. Tapia, 
68 Cal. 184, 8 P 878; Cothrin v. Faber, 
68 Cal. 39, 4 P 940, 8.P'599; Buxton v. 
Traver, 67 Cal. 171, 7 P 450; Haven v. 
Haws, 63 Cal. 514; Elliott v. Figg, 59 
Cal. 117; McBrown v. Morris, 59 Cal. 
64; Farley v. Spring Valley Min., etc., 
Co., 58 Cal. 142; Cumens v. Cyphers, 
56 Cal. 883; Chapman v. Quinn, 56 Cal. 
266;* Smer v. Duggan, 56 Cal. 257; 
Snow v. Kimmer, 52 Cal. 624; Hol- 
linshead v. Simms, 51 Cal. 158; Central 
Pac. R. Co. v. Yolland, 49 Cal. 438; 
Megerle v. Ashe, 47 Cal. 632; Iburg 
V.- ‘Suanet, 47 UCaly 265) Collins? v- 
Bartlett, 44 Cal. 371; Montgomery v. 
Whiting, 40 Cal. 294; Damrell v. Mey- 
er, 40 Cal. 166; Hemphill v. Davies, 
38 Cal. 577; Hutton v. Frisbie, 37 Cal. 
475; Keeran vy. Allen, 33 Cal. 542; 
Megerle v. Ashe, 33 Cal. 74; Page v. 
Hobbs, 27 Cal. 483; Terry v. Megerle, 
24 Cal. 609, 85 AmD 84; Mott v. Haw- 
thorn, 17 Cal. 58; Whitney v. Buck- 
man, 13 Cal. 536; Sweetland v. Froe, 
6 Cal. 144; Larue v. Gaskins, 5 Cal. 
164; McHarry v. Stewart, 4 Cal. Un- 
rep. Cas. 408, 35 P 141. 

Colo.—Wilcox v. John, 21 Colo. 367, 
40 P 880, 52 AmSR 246; Everett v. 
Todd, 19 Colo. 322, 35 P 544; Denver, 
etc., R. Co. v. Hanoum, 19 Cole. 162, 
34 P 838; McMillen v. Gerstle, 19 Colo. 
98, 34 P 681; St. Onge v. Day, 11 Colo. 
368, 18 P 278; Cooper v. Hunter, 8 
Colo. A. 101, 44 P 944; Godding vy. 
Decker, 3 Colo. A. 198, 32 P 832. 

Dak.—Forbes v. Driscoll, 4 Dak. 336, 
31 NW 633. 
~ Be v. Patten, 34 Fla. 149, 15 

Ida.—Hamilton v. Spokane, etc., R. 
Co., 3 Ida. 164, 28 P 408; Jones v. 
Meyers, 3 Ida. 51, 26 P 215 

Tll.— Close v. Stuyvesant, 
607, 24 NE 868, 3 LRA 161 
v. Bunn, 54 Tl. 48, 5 AmR’ foes bau 
v. Sale, 43 Ill. 351, 92 AmD 128; May 
v. Symms, 20 Til. 95: Phelps v. Smith, 
15 Ill. 572; Phelps v. Kellogg, 15 Til. 
131; Brown v. Throckmorton, 11 Ill. 
529; Delaunay v. Burnett, 9 Ill. 454; 
Isaacs v. Steel, 4 Ill. 97; Jackson v. 
Wilcox, 2 Ill. 344; Davenport v. Far- 
rani Alloa. 

Ind.—Sumner vy. Coleman, 23 Ind. 
91; Grant vo Cromwell, 15 “Inds 316; 
Stewart v. Haynes, 5 Blackf. 163; 
Shanks v. Lucas, 4 Blackf. 476; Carr 
v. Allison, 5 Blackf. 63; Rasor v. 
Qualls, 4 Blackf. 286, 30 AmD 658; 
Doe v. Hays, Smith, 177. 

Iowa.—Purcell v. Lang, 108 Iowa 
198, 78 NW 1005; Andrews v. Murray, 
85 Iowa 736, 52 NW 357; Wood v. 
Murry, 85 Iowa 505, 52 NW 356; Johns 
v. Warren, 85 Iowa 300, 52 NW 230; 
Bullard v. Des Moines, ete, Re: Co., 
62 Iowa 382, 17 NW 609; Cady v. 
Highmey, 54 Iowa 615, 7 NW 102; 
Walker v. Stone, 48 Iowa 92; De Land 
v. Day, 45 Iowa 37; Burdick v. Went- 
worth, 42 Iowa 440; Wilson v. McLer- 
nan, 20 Iowa 30; Bowers v. Keesecker, 
14 Iowa 301; Arnold v. Grimes, 2 Iowa 
1; Pierson v. David, 1 Iowa 23, Har- 
rington vy. Sharp, 1 Greene 131, 48 
AmD 365. 

Kan.—Ware v. Hitchcock, 65 Kan. 
328, 69 P 355; Freese v. Scouten, 53 
Kan. 347, 36 P 741; Caldwell v. Mil- 
ler, 44 Kan. 12; 23 Pp 946; Ard v. Pratt, 
43 Kan. 419, 23P 646; Tatro. Vv. French, 
33 Kan. 49, 5°P 426; Chapman v. 
Price, 32 Kan. 446, 4 Pp 807; Rogers 
v. Clemmans, 26 Kan, 522; Ainsworth 
v. Miller, 20 Kan. 220;. McKean v. 
Massey, 6 Kan. 122; McKean v. Craw- 
ford, 6 Kan. 112; State v. Stringfel- 
low, 2 Kan. 263, 

La.—Ludeling v. Vester,. 20 La. 
Ann. 433; Ludeling v. Vester, 16 La. 
Ann. 450; Ellis v. Old, 16 La. Ann. 
146; Mast v. Hamilton, 14 La. Ann. 
774; Richardson vy. Emswiler, 14 La. 
Ann. 658; Moore v. Jourdan, 14 La, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ernment price at the time fixed by law, he had no 
further rights but was liable to be turned out of 


possession as an intruder.® 


[§ 88] 9. Homesteads*—a. In General. 
ject and purpose of the homestead laws of the Unit- 
ed States are to grant land to actual, bona fide set- 
tlers, persons making settlements upon the public 
lands for use as homesteads, and to encourage resi- 
dence upon, cultivation, and improvement of the 
The right of a homestead entry- 
man to enter and settle on the public domain and 
acquire title by compliance with the homestead laws 
is wholly dependent upon the acts of congress.8 Un- 


publie domain. 


Ann. 414; Knox v. Pulliam, 14 La. 
Ann. 123; Millard v. Richard, 13 La. 
Ann. 572; Stanbrough v. Wilson, 13 


La. Ann. 494; Gibson v. Hutchings, 
12 La. Ann. 545, 68 AmD 772; Penn 
v. Ott, 12 La. Ann. 233; Arbour v. Net- 
tles, 12 La. Ann. 217; Climer v. Sel- 
by, 10 La. Ann. 182; Seaton v. Shar- 
3. daan> Anni}i3323 ~ Poirrier) v- 
White, 2 La. Ann. 934; Kittridge v. 
Breaud, 4 Rob. 79, 39 AmD 512; Kel- 
lam v. Rippey, 3 Rob. 138; Barton v. 
Hempkin, 19 La. 510; Kirkby v. Togle- 
man, 16 La. 277; Strong v. Rachal, 16 
La. 232; Marsh v. Gonsoulin, 16 La. 
84; Orillion v. Deslonde, 9 La. 538; 
Primot v. Thibodeaux, 6 La. 10; Hen- 
ry v. Welsh, 4 La. 547, 23 AmD 490; 
Godeau v. Phillips, 8 La. 59; Mil- 
ligan v. Hargrove, 6 Mart. N. S. 337; 
Woods v. Kimbal, 5 Mart. N. S. 246. 

Mich.—Spalding v. Chandler, 84 
Mich. 140, 47 NW 593; Busch v. Dono- 
hue, 31 Mich. 481; Boyce v. Danz, 29 
Mich. 146. 

Minn.—Gross y. Hafemann, 91 Minn. 
1, 97 NW 430, 103 AmSR 471; Hayes 
v:. Carroll, .74. Minn. 134,76 NW. 
1017; Bishop Iron Co. v. Hyde, 66 
Minn. 24, 68 NW 95; Burfenning v. 
Chicago, ete., R. Co., 46 Minn. 20, 48 
NW 444; Olson v. Octon, 28 Minn, 36, 
8 NW 878; Peterson v. St. Paul, etc., 
R. Co., 27 Minn. 218, 6 NW 615; Sharon 
v. Wooldrick, 18 Minn. 354; Wood- 
bury v. Dorman, 15 Minn. 338; Kel- 
ley v. Wallace, 14 Minn. 236; Warren 
v. Van Brunt, 12 Minn. 70; Gray v. 
Stockton, 8 Minn. 529; Randall v. 
Edert, 7 Minn. 450; Camp v. Smith, 2 
ae 155; Brisbois v. Sibley, 1 Minn. 
30. 

Miss.—Wilkerson v. Mayfield, 27 
Miss. 542; Glenn v. Thistle, 23 Miss. 
42; Grand Gulf R., etc., Co. v. Bryan, 
16 Miss. 234; McAfee v. Keirn, 15 
Miss. 780, 45 AmD 3381; Fulton v. 
Doe, 6 Miss. 751; Carter v. Spencer, 5 
Miss. 42, 34 AmD 106. 

Mo.—Johnson v. Fluetsch, 176 Mo. 
452, 75 SW 1005; Coleman v. Allen, 75 
Mo. 332 [aff 5 Mo. A. DZ Ralls Bray Vv. 
Ragsdale, 53 Mo. 170; Hill v. Miller, 
36 Mo. 182; Perry v. O’Hanlon, 11 Mo. 
585, 49 AmD 100; Evans v. Lavaddie, 
10 Mo, 425; O'Hanlon v. Perry, 9 Mo. 
804; ‘Allison. v. Hunter; 95 Mo. e749); 
Pettigrew v. Shirley, 9 Mo. 683; Bower 
v. Higbee, 9 Mo. 259; Rector v. 
Welch, 1 Mo. 334. 

Mont.—Norris v. Heald, 12 Mont. 
282, 29 P 1121, 33 AmMSR 581; Bass v. 
Buker, 6 Mont. 442, 12 P 922. 

Nebr.—Robinson v. Jones, 31 Nebr. 
20, 47 NW 480; Franklin v. Kelley, 
2 Nebr. 79; Towsley v. Johnson, 1 
Nebr. 95; Smiley v. Sampson, 1 Nebr. 
56 


Nev.—wNickals v. Winn, 17 Nev. 188, 
380 P 485; Brown v. Warren, 16 Nev. 
228. 

N. M.—U. S. v. Hall, 5 N. M. 178, 
Z1eP 85. 

Ok].—Commager v. Dicks, 1 Okl. 82 
28 P 864. 

Or.—Foskett v. Warner Valley Stock 
Co.) 56 (Or, 2366; 101 Pal 90; Dixonyy: 
Warner Valiey Stock Co., 56 Or. 364, 
101 P 189; Harrington v. Warner 
Valley Stock COm) DOM OLri 3 Oey L OW ee. 
189; Green v. Warner Valley Stock 
Co.,. 56 Ori, LOL, P1893 Morrow iN, 
Warner Valley Stock Co;, 
o12, 200) P17 le bbyde. wv. Holland, 18 
Or. 331, 22 P 1104; Jackson v. Jack- 
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der the statute® every person who is the head of a 
family’® or has arrived at the age of twenty-one 


years! and is a citizen of the United States, or has 


The ob- 


son, Lt Or. 110, 19 P 847. 
S) D.—Scott v. Toomey, 8 S. D. 639, 

67 NW 838; McNamara v. Dakota F. & 

M. Ins. Co., 1S. D. 342, 47 NW 288. 

Utah.—Rio Grande Western R. Co. 
v. Telluride Power Transmission Co., 
23 Utah 22, 63 P 995; Miles v. John- 
son, 18 Utah 428, 56 P 299; Steele v. 
Boley, 6 Utah 308, 22 P 311; Terry v. 
Street, 4 Utah 521, 7 P 712, 11 P 571: 

Wash.—Northern Pac. R. Co. v. 
Nelson, 22 Wash. 521, 61 P 703; Law- 
rence v. Potter, 22 Wash. 32, 60 P 147; 
McSorley v. Hill, 2 Wash. 638, 27 P 
552; Pierce v. Frace, 2 Wash. 81, 26 
PrA9 28045 Carson vy. Railsbaek, 3 
Wash. T. 168, 13 P 618; Burch v. Mc- 
Daniel, 2 Wash. T. 58, 3 P 586. 

Wis.—McCord v. Hill, 117 Wis. 
306, 94 NW 65; Houlton y. Chicago, 
ete., R. Co., 86° Wis, 59, 56 NW. 336; 
Spaulding v. Wood, 8 Wis. 195; Dil- 
lingham v. Fisher, 5 Wis. 475; Wood- 
ward v. McReynolds, 2 Pinn. 268, 1 
Chandl. 244. 

[a] Preémption entry, right or in- 
terest defined.—Nix v. Allen, 112 U.S. 
12 OL OCT tOrao) aes Gio) Wiles. Va 
Yankee Fuel Co., 195 Fed. 850; Hart- 
man _v. Warren, 76 Fed. 157, 22 CCA 
30; Davenport v. Farrar, 2 Ill. 314. 
See also cases supra this note. 

5. See the following cases: 

U. S.—Nix v. Allen, 112 U. S, 129, 
5 SCt 70, 28 L. ed. 675; Hutchings v. 
Low, 15 Wall. 77, 21 L. ed. 82; Reno 
v. Southern Pae. Co., 268 Fed. 751 [aff 
257 Fed. 450]; Hartman v. Warren, 
76 Fed. 157, 22 CCA 30; Aiken v. 
Ferry, 1 F: Cas. No. 112, 6 Sawy. 79. 

Cal.—Buxton v. Traver, 67 Cal. 171, 
7 P 450. 

Ill.— Brown v. Throckmorton, 11 Ill. 


529;. Jackson v. Wilcox, 2 Till. 344; 

Davenport v. Farrar, 2 Til. 314 
Iowa.—Bowers vy. Keesecher, 14 

Iowa 301. 

inh Rasch v. Donohue, 31 Mich. 
Miss.—Grand Gulf R., ete., Co. v. 


Bryan, 16 Miss. 234. 

Mo.—Bray v. Ragsdale, 53 Mo. 170; 
Bower v. Higbee, 9 Mo. 259 
te ios We Kelley, 2 Nebr. 
ge 

S. D.—McNamara v. Dakota F. & 
M. Ins. Co., 1 S. D> 342, 47 NW 288. 

Wis.—Dillingham y. Fisher, 5 Wis. 


475; Woodward v. McReynolds, 2 
Pinn. 268. 
6. Homestead exemption sce Home- 


steads 29 C. J. p 

VG Ui ete AKG Richards, 149 Fed. 443; 
Aquino v. Director of Lands, 39 Phil- 
ippine 850. 

Sa) Nixon iv.) U. oS., 289 = ed) 9177 
[certiorari den 263 U. S. 708 mem, 44 
SCt 33 mem, 68 L. ed. 515 mem], 

9. USCA tit 43 § 161. 

10. See cases infra this note. 

[a] A deserted wife is to be treated 
as the head of a family and if she re- 
tains possession of the land entered 
by the husband she may continue to 
reside thereon and may make final 
proof in his name, or make an entry 
thereof in her own name upon proof 
of her husband’s desertion, and this 
right of the deserted wife cannot be 
defeated by a fraudulent and collu- 
sive relinquishment by the husband in 
hostility to her rights. Michaelis v. 
Michaelis, 43 Minn. 123, 44 NW 1149. 

[b] Husband aud wife.—The home- 
stead law neither permits nor con- 


‘ 


filed his declaration of intention to become such, is 
entitled to enter one-fourth section or a less quan- 
tity of unappropriated public lands to be located in 
a body in conformity to the legal subdivisions of 
the public lands;12 and every person owning and 
residing on land may, under the provisions of the 
homestead law, enter other land lying contiguous to 
his land which shall not with the land so already 
owned and occupied exceed in the aggregate one 
hundred and sixty acres.!3 


templates that both husband and wife 
shall take advantage thereof. Ander- 
son veUeaS:,  202Hed., 200), 123CCA 


118. 
11. See infra this note. 
[a] Minor subsequently attaining 


majority.—A homestead entry on pub- 
lic lands, which is void because the 
entryman is a minor and not the head 
of a family, becomes valid when he 
attains his majority prior to the in- 
ception of an adverse claim. Huff v. 
Géelsy 01s COLO. Wi, 20s sone 

12. See cases infra this note. 

[a] A person who is the proprietor 
of more than one hundred and sixty 
acres of land (1) in any State or ter- 
ritory, can acquire no right under the 
homestead law. USCA tit 43 § 161. 
(2) But it has been held that if a 
settler is qualified when he takes up 
his residence and files on public land 
which is subject to homestead entry, 
he is not disqualified from making final 
proof because he afterward acquires, 
and holds more than one hundred 
and sixty acres of other land. West 
v. Edward Rutledge Timber Co., 210 
Fed. 189 [aff on other grounds 221 Fed. 
30, 186 CCA 556 (aff 244 U. S. 90, 37 
SCt 581, 61 L. ed. 1010)]. 

[b] A tract of land platted as a 
quarter section may be entered as a 
quarter section regardless of its ac- 
tual area, whether more or less than 
one hundred and sixty acres. Tic- 
tine VevUie S336  ClmClL iss sWoodmays 
Bick, 13 Land Dec. Dep. Int. 520; In 
re Douglas, 10 Land Dec. Dep. Int. 
116; In re Tingley, 8 Land Dec. Dep. 
Int. 205; In re Burnes, 7 Land Dec. 
Dep. Int. 20; In re Elson, 6 Land Dec. 
Dep. Int. 767. 

[ec] Location of land.—(1) Settler 
of land, having improved southeast 
quarter of northwest quarter, could 
embrace in his claim northwest quar- 
ter of northwest quarter, since it was 
in same quarter section. McNary 
Humber?) Co, v.01. Si 6, Ey (20) 864: 
(2) A homesteader who initiates a 
right as to either surveyed or unsur- 
veyed land and complies with the legal 
regulations, may, when he enters the 
land, embrace in his claim land in con- 
tiguous quarter sections, if he does 
not exceed the quantity allowed by 
law, and provided that his improve- 
ments are upon some portion of the 
tract, and that he does such acts as 
put the public upon notice of the ex- 
tent of his claim. St. Paul, etc.; R. 
Co. v. Donohue, 210 U. S. 21, 28 SCt 
600, 52 L. ed. 941 [aff 101. Minn. 239, 
112 NW 413, and dist Ferguson v. 
ape oe ee 962 USS 3 wide 26) ped: 
624]. 


13. See cases infra this note. 

[a] Title sufficient to warrant 
claim of additional farm homestead.— 
(1) One having minor children by a 
former deceased husband has, under 
Cal. Code Civ. Proc. § 1468, such ab- 
solute title in one half of the latter’s 
real estate that by a conveyance to 
her second husband of land which may 
on partition be included in such half, 
even though it has been allotted as 
a homestead to her and her children, 
the husband acquires a title sufficient 
to allow him to claim an additional 
farm homestead. Stewart v. McHar- 
ry, 159 U. S. 643,13 SCt 117, 40 L. ed. 
290 [aff 4 Cal. Unrep. Cas. 408, 35 P 
141]. (2) Such purchaser’s right to 
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Soldiers’ and sailors’ homesteads. 
restrictions a statute confers on persons who have 
served in the military or naval service of the United 
States the right to enter upon, and receive patents 
for, a quantity of public lands not exceeding one 
hundred and sixty acres, or one quarter section,** 


and where, prior to March 1, 1901, 


entered, under the homestead laws, a quantity of 
land less than one hundred and sixty acres, to en- 
ter so much land as, when added “to the quantity 
previously entered, shall not exceed one hundred 


and sixty acres.+® 


[§ 89] b. Application, Affidavit, 
Method of Entry. Under the Homestead Law three 
things are needed to be done in order to constitute 
an entry on public lands: (1) Applicant must make 
an affidavit setting forth the facts which entitle 
(2) He must make a 
(3) He must make payment 
When these requisites are 


him to make such an entry.'® 
formal application.+* 
of the money required.'® 


file upon an adjoining farm homestead 
under the statute cannot be defeated 
by reason of the fact that it is pos- 
sible that on the partition other land 
not adjoining that filed upon may be 
alloted to him instead of the specified 
part conveyed to him. Stewart v. 
McHarry, supra. 

[b] Land which may be entered.— 
The right to enter land as an addition- 
al homestead cannot be_ exercised 
upon unsurveyed land, and land taken 
must be contiguous to the land al- 
ready occupied by the entryman, and 
land that is separated from the home- 
stead by a meandered navigable arm 
of a navigable river is not contiguous. 
Switzler v. Farnheart, 59 Or. 344, 117 
P 296 [app dism 231 U. S. 766 mem, 
84 SCt 327 mem, 58 L. ed. 472 mem]. 

14. USCA tit 43 § 271. 

15. USCA tit 43 § 274. 

[a] Right to enter has been char- 
acterized as a ‘“soldier’s additional 
right.) .°U; S..va Lane, 49. App. (D. 
C.) 385, 266 Fed. 1005 [app dism 255 
U. S. 566 mem, 41 SCt 447 mem, 65 
L. ed. 789 mem]. 

[b] Nature of right.—(1) They 
are rights to enter and acquire unap- 
propriated nonmineral public land 
without settlement, residence, im- 
provement, or cultivation, and with- 
out payment of any purchase price. 
U.S. v. Poland, 251 U. S. 221, 40 SCt 
127, 64 L. ed. 236 [rev 231 Fed. 810, 
145 CCA 630]. (2) The right is in 
the nature of a bounty or gift. U.S. 
Vv. Lair, 118 Hed. 98. 

[c] In Alaska, under the act of 
March 3, 1903, it was not permissible 
to make separate entries of lands in 
point of contiguity and compactness 
constituting a single body of three 
hundred and nineteen and seventy- 
five acres, where-both entries are by 
the same person, and are based upon 
soldiers’ addition homestead rights. 
W.28s vu Poland, 251 U.S) 224, 40: SCt 
127, 64 L. ed. 236 [rev 231 Fed. 810, 145 
CCA 630 (aff 5 Alaska 246)]. 

{d] Where original entry was void 
because it was made on land that 
could not be entered, the homestead 
right was not exercised in whole or in 
part, and therefore there was no right 
to make an additional entry. McKen- 
zie v. Fisher, 40 App. (D. C.) 74. 

Assignment of soldier’s or sailor’s 
additional right see infra § 545. 

16...Sturr’ v. / Beck, 133 U.S. 541, 
547, 10 SCt 350, 353, 33 L. ed. 761; 
Hastings, etc., R. Co. v. Whitney, 132 
U._S.. 357,10 SCt 112, 33 Lived. 363 
[aff 34 Minn. 538, 27 NW 69]. 

{a] Regulation requiring affidavit 
to soldier’s homestead declaration giv- 
ing him a preferential right under 
the Homestead Law (Rev. St. §§ 2304- 
2309), could be adopted by the land 
department. U. S. v. Morehead, 243 

‘U. S. 607, 37 SCt 458, 61 L. ed. 926. 
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such person has 


plied for.?? 


[§§ 88-89 


complied with, the land is entered.1® The applicant 
is required to state in his affidavit that he does not 
apply to enter the land for the purpose of specula- 
tion, but as a home for himself,?° that his applica- 
tion made is in good faith for the purpose of actual - 
settlement and cultivation, and not for the benefit 
of any other person;?1 and that he will faithfully 
and honestly endeavor to comply with the require- 
ments of law as to settlement, residence, and cul- 
tivation necessary to acquire title to the land ap- 
If the affidavit and application are 


sufficient it is the duty of the register and receiver 


and Form and 


[b] Statement as to previous en- 
tries.—A department regulation that 
a homestead entryman must make af- 
fidavit whether he had made other 
entries is not repugnant to Rev. St: 
§ 2290, as amended by Act March 3, 
1891, § 5, in relation to the affidavit 
to be made by such applicant and is 
properly addressed to the enforcement 
of the prohibition of the homestead 
laws (Act May 20, 1862, § 6, Act March 
8, 1891, § 5) with respect to the 
amount of land which any one person 
may secure. U.S. v. Smull, 236 U.S. 
405, 35 SCt 349, 59 L. ed. 641. 

[ce] Administration of oath.—(1) 
Departmental regulation that soldier’s 
homestead declaratory statement may 
be executed before any officer author- 
ized to administer oaths was not in- 
consistent with act providing for ad- 
ministering of oaths by certain United 
States official in district in which 
land is situated, or provision of Rev. 
St. § 2293. U.S. v. Morehead, 243 U. 
S./ 607%, 372 SCt.458, 62 Led. 9265 . (2) 
A notary public may administer the 
oath to an appl teas for the entry of 
a soldier’s additional homestead, un- 
der U. S. Rev. St. § 2306. U. 
Lair, 118 Fed. 98. 

[dad] Legal filing or entry will not 
be vitiated by a statement in an af- 
davit filed pursuant to unauthorized 
rule of the lahd office. Morrow v. 
Warner Valley Stock Co., 56 Or. 
312, LOk “Poi d. 

17%. sturnev. peck. 1383°U., S: bate 
SCt 350, 33 L. ed. 761; Hastings, etc., 
R: Co.\v. Whitney, 3200. (S) 357, 20 
SCt 112, 33 L. ed. 363 [aff 34 Minn. 5388, 
27 NW 69]. 

18. Sturr v.. Beck, 133°U.'S. 541, 10 
SCt 350, 33 L. ed. 761; Hastings, etc., 
R.. Cov 'v. ‘Whitney, 132 Uy S. 357, 10 
SCt 112, 33 L. ed. 363 [aff 34 Minn. 538, 
27 NW 69]. 

[a] Soldier’s or sailor’s additional 
homestead entry is subject to charges 
of fees and commissions as a home- 
stead entry. Maginnis v. U. S., 52 Ct. 


OLS 2i7a 
19. Donohue v. St. Paul, RR: 


Ss. v; 


etc., 


Co., 101 Minn. 239, 112 NW 4138 [aff. 


210 U. S. 21, 28 SCt 600, 52 L. ed. 


941). 
20. U.S. v. Richards, 149 Fed. 448. 
21. U. S. v. Richards, supra. 
[a] Applicant must state that he 


has not directly or indirectly made any 
agreement or contract in any way or 
manner with any person or corpora- 
tion by which the title he may ac- 
quire Shall inure in whole or in part 
to the benefit of any one except him- 


i U. S. v. Richards, 149 Fed. 
[b] Promise to concede right of 


way-—The affidavit that the applica- 
tion is not made for the use or ben- 
efit of any other person is not con- 
tradicted or falsified by the fact that 


of the local land office to make the entry immediate- 
ly upon receiving the proper fees,?* and the receipt 
of the land office for entry fees is prima facie evi- 
dence of a homestead entry.” 
homestead may be located and entered by an agent or 
attorney in fact or assignee of claimant,?® or by an 
assignee of claimant on any of the public land of 
the United States subject to homestead entry,?® 


A soldier’s additional 


the applicant has already promised 
to concede a right of way over the 
premises for a neighborhood road. U. 
S. v. Reed, 28 Fed. 482. 

Validity of conveyances and con- 
tracts by entryman see infra $§ 542- 


568. 
22: "U: S:.v. Stearns, 152° hed 909; 
82 CCA 48; U.S. v. Richards, 149 Fed. 


443. 
Whittaker v. Pendola, 78 Cal. 
296, 20 P 680. 

[a] When entry is complete.—(1) 
When the certificate of entry is ex- 
ecuted and delivered to the entryman, 
the entry is made and the land is en- 
tered. Hastings, ete., R. Co. v. Whit- 
ney,,.132 U.S. -357,°10 SCE TI2y 337 i. 
ed. 363 [aff 34 Minn. 538, 27 NW 69]; 
Oregon Short Line R. Co. y. Fisher, 26 
Utah 179; 72 P. 931.792) Bute1t has 
been stated that one who has made 
application and filed the affidavit re- 
quired, and who has paid the amount 
necessary to enter the quantity of 
land applied for, stood in the rela- 
tion of an entryman, the execution 
of certificate of entry being unneces- 
sary. McLaren y. Fleischer, 181 Cal. 
607,.185 PB 967 [Laff 256 U. S. 477, 41 
SCt 577, 65 L. ed. 1052): 

2% $$Whittaker yy. Pendola, 78 Cal, 
296, 20 P 680 (so holding on the ground 
that it must be presumed that the 
register and receiver had done his 
duty); Kelsey v> Lake Childs Co., 
93 Fla. 748, 112 S 887. 

Effect of receipts and certificates 
in general see infra § 136. 

25. Montgomery v. Pacific Coast 
Land Bureau, 94 Cal. 284, 29 P 640, 28 
AmSR 122; Rose v. Nevada, etc., 
Wood, etc.; Co., 73 Cal. 385, 15 P 19. 

[a] Name in which made.—Not- 
withstanding a transfer of soldier’s 
additional homestead certificate, the 
location would be made in the name 
of the original owner. Clark vy. Welch, 
154. Mich. 637, 118 -NW: 137. 

26. U. S.—Webhster v. Luther, 163 
U.sS. 331, 16 SCt. 968) 41 i ed. 179 
[aff 50 Minn. 77, 52 NW 271]. 

Alaska.—Gavigan vy. Crary, 2 Alas- 
ka 370. 

Cal.—Rose v. Nevada, etc., Wood, 
etc.;, Co. 23 "Cal. 9385," Lon eto: 

Minn.—Gilbert v. McDonald, 94 
Minn. 289, 102 NW 712, 110 AmSR 368. 

Mo.—Johnson v. Fluetsch, 176 Mo. 
452, 75 SW 1005. 

[a]. Where original entry was void, 
one claiming as the assignee of addi- 
tional right acquired no right under 
which he could make a valid entry. 
eee ae v. Fisher, 40 App. (D. C.) 


{[b] Where assignment limits entry 
or location to particular lands, the as- 
signee is confined to entry or location 
on such lands, and where his appli- 
cation to enter them is denied, he may, 
by unreasonable delay, lose his righé, 


eee Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in his own name.?7_ A soldier who has filed his de- 
claratory statement and had his land selected by 
an agent need not see the land before entering it.28 

Effect of defects in general. If the affidavit is 
insufficient in its showing, or if the application it- 
self is informal, or if the payment is not made in 
actual cash, the application may be rejected;?° or 
if, notwithstanding these defects, the application is 
allowed by the land officers, and a certificate of en- 
try is delivered to the applicant, and the entry is 
made of record, such entry may be afterward can- 
celed on account of these defects by the commis- 
sioner, or on appeal by the secretary of the inter- 
ior;*° or, as is often the practice, the entry may 
be suspended, a hearing ordered, and the party no- 
tified to show by supplemental proof a full compli- 
ance with the requirements of the department; and 
on failure to do so the entry may then be ean- 
celed.*? But these defects, whether they be of form 
or substance by no means render.the entry absolute- 
ly a nullity.* When a person settled upon govern- 
ment land and applied to the land office claiming 
the right to enter it as a homestead, but omitted to 
insert in his application one forty-acre tract, his right 
and title to such tract failed.?? 

[§ 90] ¢. Validity of Entries. Fraud in the mak- 
ing of homestead entries is not to be inferred from 
the fact that. a large number of entries may have 
been solicited and located by one person, if the en- 
tries themselves are legal,?4 or from the facts that 
the land entered is covered by valuable timber and 
that its value for agricultural purposes may be ques- 
tionable.*®> The good faith of a homestead settler 
is not impeached by the fact that the land when he 
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settled upon it was within the limits of a railroad 
grant, under which it had been withdrawn from 
market, where he had knowledge that the terms of 
the grant had not been complied with, and the land 
had not been earned thereunder, and good reason 
to believe that it would soon be restored to the pub- 
lie domain, as in fact it was.2 An entry of land 
which was not authorized by law when it was made 
has been permitted to stand after the enactment of 
a statute which would permit such an entry where 
other rights had not intervened,®? but it has been 
held that a void entry on land withdrawn for cer- 
tain purposes was not validated by a subsequent or- 
der of the secretary of the interior that it was not 
needed for such purposes.*8 

[§ 91] d. Priority between Entries. As between 
two simultaneous applications for homestead entries 
on the same land, the question as to which of the 
applicants had made the prior settlement is one of 
fact for the determination of the land department.?® 

[§ 92] e. Rights Acquired by Entry or Applica- 
tion Therefor. As in the case of entries in general,*® 
the Homestead Law clearly confers the right of pos- 
session on the entryman when the preliminary entry 
is made,** and when his right to a patent becomes 
perfect the full equitable title passes to him,4? and 
not before;**® the full equitable title passes to him, 
although legal title does not finally pass from the 
United States until the issuance of a patent.44 A 
homestead entryman who.has complied with the legal 
requirement may maintain suits in equity or at law 
concerning the land,*® so the receiver’s receipt issued 
to a homestead entryman in possession and claim- 
ing land under the statute constitutes ample title 


if any, against the United States or its 
officials. U. S. v. Ballinger, 35 App. 
CDS Cry 5392. 

27. Johnson v. Fluetsch, 176 Mo. 
452, 75 SW 1005. 
U. S. v. Richards, 149 Fed. 443. 
Hastings, etc., R. Co. v. Whit- 
Meyauloc. Us prio 1OLSCt ITZ) esi. 
ed. 363 [aff 34 Minn. 538, 27 NW 69]. 

30. Hastings, etc., R. Co. v. Whit- 
ney, supra. 

Cancellation of entries generally see 
infra §§ 473-481. ; 

31. Hastings, etc., R. Co. v. Whit- 
Meyay lisier We Sava. L0LkSCt- 12, 33 
L. ed. 363 [aff 34 Minn. 538, 27 NW 
69 


32. Great Northern R. Co. v. Reed, 
270° U. 8.7539, 46 SCt 380,970 LL. ed. 
721 (dictum); Hastings, etc., R. Co. 
v. Whitney, 132 U. S. 357, 10 SCt 112, 
33 L. ed. 363 [aff 34 Minn. 538, 27 NW 
69]. But see Lowe v. Dickson, 108 
Okl. 241, 236 P 399 (application show- 
ing on its face that applicant is dis- 
qualified to make entry is void). 

33. Kitteringham v. Blair-Town 
Lot, etc., Co., 73 Iowa 421, 35 NW 502. 
U. S. v. Richards, 149 Fed. 443. 

35. West v. Edward Rutledge Tim- 
ber Co., 210 Fed. 189 [aff on other 
grounds 221 Fed. 30, 136 CCA 556 (aff 


VAL I aS 90,96 woe Dsl, Ole Lit ed. 
1010)]. 
36. Manley v. Tow, 110 Fed. 241. 


37. Lowe v. Dickson, 274 U. S. 28, 
47 SCt 494, 71 L. ed. 907 [rev 108 Okl. 
PH IVES VATS a Bee Bi a aaa 

{a] Additional ‘entry after acqul- 
sition of homestead on ceded Indian 
lands under 32 St. at L. 202 c 821 § 2. 
—See Lowe v. Dickson, 274 U. S. 23, 
47 SCt 494, 71 L. ed. 907. 

Ste Use hall olecApp.. (D.C) 
100, 276 Fed. 622. 

[a] Land withdrawn as required 
for reclamation construction.—U. S. 
deny 51 App. (D. C.) 100, 276 Fed. 
622. 

39. Love v. Flahive, 33 Mont. 348, 
83 P 882 (holding that, where such 
applications are filed after the expira- 
tion of three months from the date 
when theofficial plat was approved 


and filed in the local .land office, a 
finding of the secretary of the interior 
that the applicant who had preserved 
his right to the land intact since his 
settlement. should be given prefer- 
ence over the other, who had re- 
linquished or abandoned his right, in 
the absence of evidence that such 
right had ever been established prior 
to the date of settlement by such oth- 
er applicant, was proper). 

40. See supra § 74. 

41. U.S.—Stearns v. U. S., 152 Fed. 
900, 82 CCA 48. 

Colo.—Scott vy. Buchanan, 64 Colo. 
tS UE ef Ba 28 

Fla.—Kelsey v. Lake Childs Co., 
93 Fla. 748, 112 S 887. 

Ida.—Williams v. Sherman, 36 Ida. 
494, 212 P 971. 

La.—Wadkins v. Producers’ Oil Co., 
LOMA Vs OS SIS 987 8 [ath 2a OS: 
368, 33 SCt 380, 57 L. ed. 551). 

Nebr.—Tiernan v. Miller, 69 Nebr, 
764, 96 NW 661. 

N. D.—Van Hook First Nat. Bank 
v. Zook, 50 N. D. 428, 196 NW 507. 

Philippine.—Fabian v. Paculan, 25 
Philippine 26. 

Wyo.—Pool v. Baker, 23 Wyo. 539, 
154 P 328. 

Compare Fuller v. Fuller, 176 Cal. 
637, 169 P 369 (contention that a state 
court has jurisdiction to determine 
conflicting claims to possession of 
land after homestead entry has been 
made is without merit in action of 
ejectment brought by entryman). 

[a] Right of possession is inchoate 
but may be perfected into title by 
continued occupation and improvement 
of land. Bishop v. Jordan, (Cal. A.) 
285 P 1096. . 

[b] A lease by a homestead entry- 
man gives the lessee a like right of 
possession. Tiernan v. Leith, 69 Nebr. 
764, 96 NW 661. 

[ec] A writ of assistance issued up- 
on the application of a party who 
claims title and the right of posses- 
sion to public lands under a sheriff’s 
deed in foreclosure proceeding will be 
quashed and the proceedings dis- 


missed when it is shown that the par- 
ty being dispossessed is occupying 
such premises under a valid home- 
stead entry. Williams v. Sherman, 
36 Ida. 494, 212 P 971. 

[d] As against trespassers, entry 
and possession of land as an addition- 
al homestead gives the possessor right 
of possession, proof of complete ti- 
tle not being necessary as against 
them. Stofferan v. Okanogan County, 
76 Wash. 265, 136 P 484. 

42. See infra § 493. 

43. Martyn v. Olson, 28 N. D. 317, 
148 NW 834, LRA1915B 681. 

[a] Neither an entryman on govern- 
ment land nor his estate after his de- 
cease has any complete legal or equi- 
table title until the patent has been 
issued or he has done all things pre- 
requisite thereto. Martyn v. Olson, 
sane D, 317, 148 NW 8384, LRA1915B 
681. 

44. See supra § 74. 

45. Knapp We Alexander-Edgar 
munmiber =. Cow 23 Ure Sie Los some SOE 
515, 59 LL. ed. 894 [rev 145 Wis. 528, 
130 NW 504, 140 AmSR 1091]; Wor- 
mouth vy. Gardner, 105 Cal. 149, 38 P 
646; Kelsey v. Lake Childs Co., 93 Fla. 
743, 112 S 887. See Michaelis v. Mi- 
chaelis, 43 Minn. 1238, 44 NW 1149 
(right of possession of deserted wife 
will be protected). 

[a] Action for possession.—One 
who has made a United States home- 
stead entry, and obtained a receipt 
from the land office on making full 
cash payment -for the land, being a 
resident on the land at the time of 
such entry, and continuing to reside 
thereon, and to comply in good faith 
with the homestead law, until after 
final payment, may recover posses- 
sion of that part of the land covered 
by the entry, of which another, not 
in privity with the United States, 
had adverse possession at the time of 
the entry, and continued in adverse 
possession. Wormouth 
105 Cal. 149, 38 P 646. 

Action for cutting or removing tim- 
ber from land see supra § 30. 


v. Gardner, 
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to enable him to maintain or defend an action con- 
cerning the land,#® and to entitle him to damages 
for an injury to the land.47 But the holder of a 
certificate of a homestead entry in possession of the 
land cannot defend against an action of ejectment 
brought by the grantee in fee of the United States, 
whether plaintiff’s patent was issued before or after 
the issuance of the certificate.t® Where a husband 
has entered on such lands, and complied with the 
statutory requirements, his equitable right to have 
the title vested in him is complete, and he cannot be 
deprived of it by his wife, whom he has deserted, 
making the final proof of occupancy for him.*® The 
fact that:a married woman furnishes money to her 
husband to remove an impediment to his entry and 
acquisition of land as a homestead does not raise a 
resulting trust in her favor.°° 

One contesting for a preference right and for can- 
cellation of a homestead entry has no right of pos- 
session of the land pending the litigation.>! 

The assignee of a soldier’s additional homestead 
certificate, on filing an application for a specific tract 
of land at the government office, acquires an equi- 
table title therein,®? which ripens into a legal title 
relating back to the date of application on the is- 
suance of a government patent.°® 

Improvements. As against all parties except the 
United States, an entryman on public land under 
the homestead laws is entitled to all existing perma- 

46. Gulf, etc, R. Co. v. Clark, 101 54. 
Fed. 678, 41 CCA 597; Case v. Edge-|174 P_ 1123; 
worth, 87 Ala. 203, 5 S783 ro Morri- 
son v. Coleman, 87 Ala. 655, 6 S 374, 5 


LRA 384]; Thompson 0 Basler, 148 
Cal. 646, 84 P 161, 113 AmSR 321; 


[a] 


PUBLIC LANDS 


Scott v. Buchanan, 64 Colo. 571, 
Haney v. Collins, 
Nebr. 782, 174 NW 419. 

Action for interference with, 
or destruction of, improvements.—(1) 
The right of one claiming under a 


[§§ 92-98 


nent improvements on the land on which he files.°* 
But the right of the entryman to claim improvements 
which were appurtenant to the mineral rights in the 
land has been denied where the homestead entry 
was governed by the act of congress reserving min- 
erals and the right to prospect.°®® 
Application for entry. No vested right is ob- 
tained in a piece of government land, by reason of 
an application for a homestead entry thereon, when 
such application is denied.®°* The assignee of a sol- 
dier’s additional, homestead right whose application 
has been disallowed cannot thereafter substitute in 
support thereof a valid right and thereby take pre- 
cedence over a person holding an intervening, ad-, 
verse claim,°? and it seems that such assignee may 
not take advantage of a statute permitting the pur- 
chase of land in case the land office certificate is in- 
valid, where another person has an adverse eclaim.®® 
[§ 93] f. Residence and Cultivation. Under the 
applicable statutes prior to their amendment in 1912, 
actual settlement, followed by residence and cul- 
tivation for a period of five years, was a condition 
of obtaining the title,>® both residence and cultiva- 
tion for the required period being required in the 
case of persons who, owning no land, have applied 
to make an entry under the homestead law notwith- 
standing the statute%® required a showing that the 
entryman had “resided upon or cultivated” the land 
for the required term.*! The present statute pro- 
Iowa.—McCorkell v. Herron, 128 
Iowa 324, 103 NW 988, 111 AmSR 201. 
Wash.—Bolton vy. La Camas Water 
Power Co., 10 Wash. 246, 38 P 1043. 


See Lindsey We Veasy, 62 Ala. 421 
(compliance with statutory require- 
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Goodwin Vv. McCabe, Th) Cali Ss4.e17 Pp 
705; Kelsey v. Lake Childs Co., 93 
Fla. 743, 112 S 887. 

47. Parrier v. Itasca County, 68 
Minn. 297, 71 NW 382; Mcleod v. 
Spencer, 21 Okl. 165, 95 P 754, 129 
AmSR 1774, 17 LRANS 958; Clear 
Creek Land, etc., Co. v. Kilkenny, 5 
Wyo. 38, 36 P 819. 

[a] he measure of damages is 
not the same as if he owned the land 
in fee simple. McLeod v. Spencer, 
21 Okl. 165, 95 P 754, 129 AmSR 774, 
17 LRANS 958. 

{[b] Establishment by county com- 
missioners of public road across land. 
—Pairier v. Itasca County, 68 Minn: 
297, 71 NW 382. 

[e] Overflowing land.—McLeod v. 
Spencer, 21, Ok. 165,95 .P 754,, 129 
AmSR 1774, 17 LRANS 958. 

48. Lowery v. Baker, 141 Ala. 600, 
37 S.637 [foll Knabe v. Burden, 88 
Ala. 436, 7 S 92] (holding that Code 
(1896] § 1813, providing that all cer- 
tificates issued pursuant to any act 
of congress on any warrant or order 
of survey or for any donation or pre- 
emption claim vesting title in the 
holders, etc., did not operate to pass 
the title of the United States, nor was 
it competent for the legislature to 
make it so operate). But see Kelsey 
v. Lake Childs Co., 93 Fla. 743, 112 S 
887 (statement in concurring opinion 
of Strum, J., that inchoate equitable 
rights, acquired under lawful entry, 
will be protected against patent issued 
in violation of such rights). 

49. Egbert v. Bond, 148 Mo. 19, 49 
SW 873. 

Right of deserted wife to continue 
residence and to make final proof see 
supra § 88. 

50. Carroll vy, Draughon, 173 Ala. 
327, 56 S 207. 

51. Bilyeu v. Pitcher, 16 Okl. 228, 
83 P 546. 

52. Gilbert v. McDonald, 94 Minn. 
289, 102 NW 712, 110 AmSR 368 [foll 
Hastay v. Bonness, 84 Minn. 120, 86 
NW 896]. 

53. See infra § 502. 


homestead entry to maintain an action 
for disturbing possession of improve- 
ments has been upheld. Scott v. 
Buchanan, 64 Colo. 571, 174 P 1128. 
(2) In action for maliciously destroy- 
ing improvements, if defendants had 
grounds upon which to justify carry- 
ing away of materials, they should 
have set up such fact in their an- 
swers, as no presumption to that ef- 
fect will be indulged. Scott v. Buch- 
anan, Supra. (3) Complaint held suf- 
ficient as against demurrer based on 
ground that complaint did not allege 
ownership of improvements. Scott 
v. Buchanan, supra. 

Improvements on public lands in 
general see supra § 46. 

Right of purchaser to improvements 
see supra § 85. 


55. Son v. Adamson, 188 Cal. 99, 
204 P 392. 
56. Fisher v. Rule, 248 U. S. 314, 


39 SCt 122, 63 L. ed. 263 [aff 232 Fed. 
861, 147 CCA 55]; Ellis v. Sutton, 126 
Miss. 102, 88 S 519; Baldwin v. Keith, 
13-Ok)., 624,75 P1124. 

[a] Attacking issuance of patent 
to another.—Plaintiff, by his applica- 
tion, never allowed to enter land as 
a homestead, acquired no right or in- 
terest in the land entitling him to 
complain of issuance of patent to de- 
fendant. Fisher v. Rule, 248 U.S. 314, 
39 SCt 122, 63 L. ed. 263 [aff 232 Fed. 
861, 147 CCA 55]. 

57. Robinson v. Lundrigan, 227 U. 
S. 173, 38 SCt 255, 57 L. ed. 468 [aff 178 
Hed. 230, 101 CCA. 590]. 

58. Robinson v. Lundrigan, 178 
Fed. 230, 101 CCA 590 [aff 227 U. S. 
173, 33 SCt 255, 57 L. ed. 468]. 

59. Uz. S. v. Waddell, 112 
WAS Onno: sct 35, 28 L. ed. 673 [aff 
16 Fed. 21, 5 McCrary INGEST, DE SR Ai 
Stearns, 152 Fed. 900, 82 CCA 48; U. 
Salva Richards, 149 Fed. 443. 

Cal.tJameson vy. James, 155 Cal. 
275, 100 P 700; Thompson v. Basler, 
148 Cal. 646, 84 P 161, 118 AmSR 321. 

Colo.—Manitou, etc., RivCon va Har= 
ee 45 Colo. 185, 101 P 61, 1832 AmSR 


ments not shown). 

[a] Residence and cultivation aft- 
er patent issued were of no avail. 
U. S. v. Howard, 247 Fed. 455, 159 
CCA 509. 

[b] Consideration and conditions 
precedent.—Residence upon, and im- 
provement of, land constitute the 
real consideration for the transfer of 
the title, and are conditions preced- 
ent to the vesting of title in the 
homestead settler. McCune v. Essig, 
118 Fed. 273 [aff 122 Fed. 588, 59 CCA 
429 (aff 199° U.S. 382,226 Sct 78, 50 
L. ed. 237)]. 

[c] In respect of lands in the Crow 
Indian reservation disposed of under 
the act of April 27, 1904, compliance 
with the requirement in the Home- 
stead Law as to residence was neces- 
gary: Keusch y. Lane, 47 App. (D. C.) 

{d] “The term ‘settlement’ is used 
as comprehending acts done on the 
land by way of establishing or pre- 
paring to establish an actual personal 
residence—going thereon and, with 
reasonable diligence, arranging to oc- 
cupy it as a home to the exclusion 
of one elsewhere.” Great Northern 
R. Co. v. Reed, 270 U. S. 539, 545, 46 
SCt 380, 70 L. ed. 721 [rev 126 Wash. 
312, 218 P 210, 222 P 901]. 

[e] Order withdrawing land from 
entry. under Reclamation Act § 3 did 
not relieve entryman from compliance 
with requirements as to residence or 
cultivation where the land officials 
made a public announcement that the 
withdrawals of lands were not per- 
manent, but were for the purpose of 
enabling preliminary investigations to 
be made as the feasibility of irriga- 
tion project. Bowen y. Hickey, 53 
Cal. A. 250, 200 P 46 [certiorari den 
257 U. S. 656 mem, 42 SCt 168 mem, 
66 L. ed. 420 mem]. 

60; WU. So Reve. St...§: 2297. 

61. U.S. v. Mills, 190 Fed. 513, 111 
era 345, 42 LRANS 752 [rev 169 Fed. 


[a] When applicant was a person 
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vides for a showing that the entryman has “a habit- 
able house upon the land” and has “actually resid- 
ed upon and cultivated the same for the term of 
three years succeeding the time of filing the affida- 
Where an entryman at the date of his entry 
or subsequently thereto is actually enlisted and em- 
ployed in the army or navy of the United States, his 
service therein is equivalent to a residence of the 
same length of time upon the tract entered,®? and 
the service of a settler on public lands, in the mili- 
tary or naval service during war time, is equivalent 
to residence and cultivation for the same length of 
In establishing a 
residence, as required by the homestead law, there 
must be a combination of act and intent—the act of 
occupying and living upon the claim, and the inten- 
tion of making the same a home to the exclusion of 
This requirement includes sub- 


Vit 782 


time upon the tract entered.®* 


a home elsewhere.®® 


stantial residence®® and good faith.®* 
been stated in general terms that the entryman must 
reside on land continuously and make it his home 


who, owning less than one hundred 
and sixty acres, sought to enlarge his 
homestead by an entry of other land, 
residence on the land sought to be 
added to his homestead would not be 
necessary. U. S. v. Mills, 190 Fed. 
513, 111 CCA 345, 42 LRANS 752. 

62. USCA tit 43 § 164. 

[a] As to habitability of house see 
U.S. v. Hays, 35 BF. (2d) 948. 

63.- USCA tit 43 $1239) (See, U.S: 
v. Richards, 149 Fed. 443 (in any event 
he must reside at least one year upon 
the land). 

[a] Effect of statute is to declare 
service in the army or navy of the 
United States by applicant, at the 
date of an entry made under the act 
of 1864, equivalent to actual residence 
upon the land by him. Hastings, etc., 
RCo; w2—Wihitney, 132-0 .55.—35 (i 0 
SCt 112, 33 L. ed. 363 [aff 34 Minn. 
538, 27 NW 69]. 

64. USCA tit 43 § 240. 

65. U.S. v. Bennett, 296 Fed. 409; 
Whaley v. Northern Pac. R. Co., 167 
Fed. 664; U.S. v. Richards, 149 Fed. 
443. 

[a] A residence for voting pur- 
poses in another precinct than that in 
which land is situated precludes an 
entryman from claiming residence at 
the same time on the land for home- 
stead purposes. Small v. Rakestraw, 
196 U.S: 408, 25 SCt 285,50 L. ed. 717 
[aff 28 Mont. 413, 72 P 746, 104 AmSR 
691). 

[b] Separate tracts involved.—(1) 
Residence on one tract will not sup- 
port a homestead claim to another 
and distinct tract. Great Northern 
R. Co. v. McPhee, 290 Fed. 4. (2) 
A settler on unsurveyed public land 
does not have a constructive residence 
on another tract, separated from the 
tract actually occupied, sufficient to 
satisfy the requirement of actual resi- 
dence. Great Northern R. Co. v. 
Hower, 236 U. S. 702, 35 SCt 465, 59 
L. ed. 798 [rev 69 Wash. 380, 125 P 
a5 OM: (3) Where one made a pre- 
emption filing on eighty acres of pub- 
lic land, and claimed the same under 
the preémption laws, he could not, 
before final proof, claim another 
eighty acres under a homestead en- 
try, since residence was essential un- 
der both the Preémption and the 
Homestead Law. Ard y. Brandon, 43 
Kan. 425, 23 P 648. 

{[c] Cultivation and improvements, 
even beyond requirements of law, 
cannot be considered in lieu of actual 
bona fide residence on a homestead 
claim. U.S. v. Bennett, 296 Fed. 409. 

[ad] Mistake as to location.—A 
homestead entry is valid, although the 
house in which the person making the 
entry was at the time living was a 
short distance outside the land en- 
tered, where he believed that it was 
en the land entered, and moved his 
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While it has 


to his widow,7® 


actual residence to the land covered 
by the entry as soon as the true 
boundaries were discovered. Wor- 
ad v. Gardner, 105 Cal. 149, 38 P 

[e] Residence apart from wife or 
family.—(1) The fact that the wife of 
a homestead entryman does not reside 
on the land does not prevent the hus- 
band from establishing and maintain- 
ing the requisite residence, but that 
fact aoe to the bona fides of the hus- 
band. S. v. Bennett, 296 Fed. 409. 
(2) Bar ‘the mere personal presence 
of a husband on land he has entered 
does not meet the requirements of the 
law where he maintains a family resi- 
dence elsewhere, at least in the ab- 
sence of explanatory circumstances. 
U. S. v. Bennett, supra. (3) Refusal 
of wife to move on public land does 
not defeat a qualified entryman’s 
homestead right. Gallup v. Northern 
Paci KR. Co.,7295 Ned. 326. 

[f] Residence of wife.—Where a 
female homestead claimant, imme- 
diately after entry, married her ad- 
joining claimant, and resided with 
him on his claim until the date of the 
final proof, her proof of her residence 
was false. Anderson v. U.S., 202 Fed. 
200, 123 CCA 118. 

[g] Requisite intention not shown. 
—U.S. v. Murphy, 193 Fed. 802. 

66. Bowen v. Hickey, 53 Cal. A. 
250, 200 P 46 [certiorari den 257 U.S. 
656 mem, 42 SCt 168 mem, 66 L. ed. 
‘420 mem]. 

[a] Occasional visits or going up- 
on land for purpose of merely formal 
compliance with law not sufficient.— 
Wee s even MULLS sO oda pALG laa OCAL 
345, 42 LRANS 752 [rev 169 Fed. 
686]; Bowen v. Hickey, 53 Cal. A. 
250, 200 P 46 [certiorari den 257 U. S. 
656 mem, 42 SCt 168 mem, 66 L. ed. 
420 mem]; Sutherland v. Richard- 
son, 55 Or. 535,106 P 1017. 

[b] “Actual residence” (1) within 
the Homestead Law, means no more 
than residence—true, substantial, and 


real; not fictitious, nominal, or pre- 
tended. U.S. v. Anderson, 238 Fed. 
648. (2) Actual residence does not 


require continuous presence on the 
land, but only that it be a habitation 
fixed and maintained with intent to 
continue it so long as the Homestead 
Law requires. U. vy. Anderson, 
supra. 

67. U.S. v. Bennett, 296 Fed. 409; 
Bowen v. Hickey, 53 Cal. A. 250, 200 
P 46 [certiorari den 257 U. S. 656 
mem, 42 SCt 168 mem, 66 L, ed. 420 


mem]. 

68. U. S. v. Jones, 242 Fed, 609, 
155 CCA 299 [rev 232 Fed. 218]. 

[a] Entrywoman who taught 
school and spent week-ends at home- 
stead, did not actually “reside”? on 
land for three years, as required by 
the act of June 6, 1912, amending Rev. 
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for the time required by statute,*® temporary ab- 
sences which have properly been explained do not 
render the residence insufficient.°® If it is proved to 
the satisfaction of the register of the land office that 
a homestead entryman has changed his residence or 
abandoned the land for more than six months at any 
time, the settler’s rights are forfeited and the land 
reverts to the government.7° 
dier to make entry and actually commence settle- 
ment and improvements on his land within six 
months after his declaratory statement is filed by an 
agent forfeits his entry without any affirmative ac- 
tion by the land office.7 

[§ 94] g. Death of Entryman.*? 
stead entryman has become entitled to a patent, he 
has no such interest in the land as will make it, on 
his death, a part of his estate and subject to the 
payment of his debts.73 
in ease of the death of a homestead entryman before 
the five years’ residence is complete, the right passes 


The failure of a sol- 


Before a home- 


But, under the statute,’* 


or, if there be no widow left sur- 


St. § 2291, and her statement in an 
affidavit that she had actually resided 
on the land for three years was a 
misstatement of fact. U.S. v. Peter- 
son, 34 F. (2d) 245. 

69. U.S. v. Bennett, 296 Fed. 409; 


U. S. v. Medland, 281 Fed. 649; U. Ss. 
v. Anderson, 238 Fed. 648. 
[a] Permissive absence under 


statute.—(1) The statute provides for 
a permissive absence of five months 
each year upon notice to the land 
office. USCA tit 43 § 164. (2) Thata 
patentee’s actual residence on land 
totaled more than seven-twelfths of 
the year did not cure an incorrect 
affidavit that she had actually resided 
on the land for three years, where she 
made no attempt to comply with the 
terms of the statute as to permissive 
absence. U.S. v. Peterson, 34 F. (2d) 
245. (3) A homestead entryman’s ab- 
sence of more than the five months 
contemplated by Rev. St. § 2291, as 
amended by the act of June 6, 1912, 


was sufficiently explained. U. S. v. 
Bucher, 15 F. (2d) 783. 
70. Thompson v. Basler, 148 Cal. 


646, 84 P 161, 113 AmSR 321. 

71. Shanks v. Lane, 50 App. (D. C.) 
127, 269 Fed. 206. 

72. Patents issued after death of 
settler or entryman see infra § 497. 

73. See Descent and Distribution § 
13; and Executors and Administra- 
tors § 1468. 

74 USCA tit 43 § 164. 


75. Lightfoot v. Temple Terraces, 
12 BF. (2d) 593; Jarvis v. Hoffman, 
43 Cal. 314; Egbert v. Bond, 148 Mo. 
19, 49 SW 873; Perry v, Ashby, 5 
Nebr. 291. 

[a] Widow acquires title free from 


trust in favor of children.—Jarvis v. 
Hoffman, 43 Cal. 314. See Baker v. 
Brickell, 87 Cal. 329, 25 P 489, 1067 
(no trust in favor of children in lands 
near San Francisco where father had 
died prior to acquisition of lands by 
mother under the act of March 8, 
1866); Whelan v. Brickell, 4 Cal. 
Unrep. Casrai esse g 6. 

[b] State regulation. —A state law 
cannot give the children of an entry- 
man of land as additional homestead 
an interest paramount to that of his 


widow. Tompkins vy. Tompkins, 151 
Ark. 572, 237 SW 108. 
[c] Whether entry was made be- 


fore or after marriage, the widow ac- 
quires right under statute. Ford v. 
Edenborn, 142 La. 927, 77 S 851. 

{d] Nature of right.—(1) A con- 
tingent interest is acquired by the 
wife under the statute. Lohman State 
Bank v. Grim, 69 Mont. 444, 222 P 
1052. (2) If, before the entry is per-~ 
fected, the wife dies, and the entry is 
perfected by the husband in his own 
right, no rights vest in the wife under 
the statute which will pass to her 
children. Wadkins v.. Oil Ce., 227 U, 


938 [50 C.J.] 


viving, to the entryman’s heirs or devisees,7® who 
may complete the residence required by law and 
thereupon become entitled to’ a patent.77 
case, however, the heirs succeed to the rights of the 
homesteader not as heirs who have inherited his 
title, but because the law gives them preference as 
new homesteaders, allowing to them the benefit of the 
residence of their ancestor upon the land;*® 
ean his administrator make final proof or perfect 
the entry for a patent.79 The statute providing that 
in the case of the death of both father and mother, 
leaving infant children, the right and fee shall inure 
to the benefit of such infants,8° applies only when 
there are no other children,®! and if there are adults 


PUBLIC LANDS 


In such 


nor 


as well as infant children all share alike;®? nor does 


S. 368, 33 SCt 380, 57 L. ed. 551 [aff 
130 La. 308, 57 S 987]. (3) Where a 
widow complies with the provisions 
of the law and submits proof, she ac- 
quires a vested interest to the exclu- 
sion of the entryman’s heirs. Ford v. 
Edenborn, 142 La. 927, 77 S 851. 

fe] Only right accorded to widow 
(1) is actually to complete the entry 
and receive the patent that would 
have issued to the husband, had he 
lived and completed the entry as re- 
quired by law. Douglass v. Stephens, 
61 Fla. 589, 54 S 455. (2) Where a 
husband deserts his wife, and makes 
a homestead entry under the United 
States statutes, and a patent is issued 
to the guardian of the entryman’s 
illegitimate children after his death, 
the widow has no equity to have a 
trust ‘declared in the homestead in 
her favor, where she did nothing to 
aid in acquiring the rights under the 
statute. Douglass v. Stephens, supra. 

{f] Determination as to validity of 
marriage.—Where a woman did not 
assert right to public land as the 
widow of an entryman under U. S. 
Rev. St. § 2291, but by new entry, re- 
fusal of the land department to pass 
on the validity of her marriage was 
not erroneous. Jones v. Fearnow, 53 
Okl. 822, 156 P 309. 

76. Crumb v. Hambleton, 86 Mo. 
501; Marley v. Sturkert, 62 Nebr. 163, 
86 NW 1056, 89 AmSR 749; Martyn v. 
Olson, 28 N. D. 317, 148 NW 834, 
LRA1915B 681. 

[a] Heirs occupy position of orig- 
inal parties to whom has been allowed 
the benefit of deceased’s residence and 
improvements upon the land. Gun- 
berg v. Juveland, 46 N. D. 44, .179 
NW 3875; Martyn v. Olson, 28 N. D. 
317, 148 NW 834, LRA1915B 681. 

[b] Heirs take as tenants in com- 
mon.—Holloman v. Bullock, 82 Miss. 
405, 34 S 355; Crumb v. Hambleton, 
86 Mo. 501. 

[c] This provision applies only 
where an entryman left adult or adult 
and minor heirs. Raistakka v. Fager- 
strom, 64 Mont. 178, 208 P 949. 

[ad] As to respective shares of 
heirs it has been held that the state 
law as to descent and distribution 
governs. Harris v. Lyon, 16 Ariz. 
35, 140 P 985; Anderson v. Muhr, 36 
Okl. 184, 128 P 296. Compare Hollo- 
man vy. Bullock, 82 Miss. 405, 34 S 355 


(heirs took equal undivided inter- 
ests). 
fe] As to who are heirs (1) it has 


been held that the state law governs. 
Harris v. Lyon, 16 Ariz, 35, 140 P 985; 
Mork v. Mellett, 62 Mont. 477, 205 P 
664; Anderson v. Muhr, 36 Okl. 184, 
128 P 296. (2) The right of a sur- 
viving husband to share with children 
has been recognized. Harris v. Lyon, 
supra; Mork v. Mellett, supra; An- 
derson v. Muhr, supra. 

{f] Alien is incapable of making 
final proof and is not qualified to re- 
ceive title from government, and title 
passes to such heir or heirs as are 
capable of taking title and making 
proof. Mork v. Mellett, 62 Mont. 477, 
205 P 664; Bergstrom v. Svenson, 20 


NG 55, 126 NW 497, AnnCas1912C 

[g] Natural born child of alien 
child of entryman is entitled to bene- 
fit of statute. Nyman v. Erickson; 
100 Wash. 149, 170 P 546. 

[h] What constitutes “completion 
of the entry” by heirs:see Donohue v. 
St. Paul, ete., R..Co., 101 Minn. 239, 
112 NW 413 [aff 210 U. S. 21, 28 SCt 
600, 52 L. ed. 9411. 

[i] Where entry was absolutely 
void, it transmitted to the heirs no 
right as to completion of the entry. 
Doepel v. Jones, 244 U. S. 305, 37 SCt 
645, 61 L. ed. 1158 [aff 53 Okl. 822, 
156 P 309]. 

[j] Entry for speculative purposes. 
—Where it appears that homestead 
entry was speculative, heirs of an 
entryman are not entitled to claim 
benefit of statute. Jones v. Fearnow, 
53 Okl. 822, 156 P 309. 

[k] Necessity for pursuing statu- 
tory procedure.—Claimants of United 
States public land as heirs of entry- 
man who did not pursue remedy be- 
fore land department, pursuant to U. 
S. Rev. St. § 2291, are not entitled to 
relief. Jones v. Fearnow, 53 Ok}. 822, 
156 P 309. 

{1] Limitation of actions for par- 
tition.—Act March 38, 1891 c 561 § 8 
which provides that “suits by the 
United States to vacate and annul 
any patent heretofore issued shall 
only be brought within five years 
from the passage of this act, and 
suits to vacate and annul patents 
hereafter issued shall only be brought 
within six years after the date of the 
issuance,” has no application to a suit 
brought by the heirs of the one mak- 
ing the entry on public land to parti- 
tion the same. Holloman v. Bullock, 
82 Miss. 405, 34 S 355. 

77. Perry v. Ashby, 5 Nebr. 291. 
And see cases supra text and notes 
Seal 34 


5 78. See Descent and Distribution 
13. ; 
79. Demars v. Hickey, 13 Wyo. 371, 


SOME P5218, P2705: 

80. USCA tit 43 § 171. See Lewis 
v. Lichty, 3 Wash. 213, 28 P 356, 28 
AmSR 25 (holding that minors who 
after reaching majority accepted the 
benefits of acts of the executor of 
entryman’s estate were estopped to 
claim benefit of statute). 

[a] If there is no sale under the 
statute, by the executor, administra- 
tor, or guardian, the childrens’ right 
becomes perfect, and they will become 
entitled to a patent. Anderson v. 
Peterson, 36 Minn. 547, 32 NW 861, 1 
AmSR 698. 

[b] Equitable title which vested 
in minor, and right to patent,(1) was 
prejudiced by the failure of her guard- 
ian, or the administratrix of her 
father’s estate, to present the neces- 
sary proofs to obtain a patent during 
such minor’s lifetime. Raistakka v. 
Fagerstrom, 64 Mont. 173, 208 P 949. 
(2) In such case the land did not 
inure to the benefit of the heirs of the 
entryman upon the death of the minor 
child. Raistakka v. Fagerstrom, 


[§§ 94-95 


it have the effect of preferring children of a former 
marriage of deceased entrywoman as against her 
second husband.** 
ing a widow who also dies before the time for mak- 
ing final proof for patent, the heirs of the entry- 
man, and not the heirs of the widow, are entitled 
to make final proof and to obtain patent.®4 

[§ 95] h. Commutation of Homestead Entries. 
The statute permits a homestead entryman, at any 
time after the expiration of fourteen months from 
the date of his entry, to pay the minimum price for 
the land entered and obtain a patent, upon proof of 
settlement and residence on and cultivation of the 
land for such period of fourteen months.*® 


Where the entryman dies, leavy- 


supra. 

81. Bernier v. Bernier, 147 U. S. 
242, 18 SCt 244, 37 L. ed. 152 [rev 72 
Mich. 43, 40 NW 50, and foll Hollo- 
man vy. Bullock, 82 Miss. 405, 34 8S 


se aia see v. Garfield, 32 App. (D. 
‘Ta] aches of adult child may af- 
fect rights of minor heirs. Stadin v. 
Garfield, 32 App. (D. C.). 49. 
82. Bernier v. Bernier, 147 U. S. 


242, 138 SCt 244, 37 L. ed. 152 [rev 72 
Mich. 43, 40 NW 50, and foll Hollo- 
man v. Bullock, 82 Miss. 405, 34 S 355]. 

83. Anderson v. Muhr, 36 Okl. 184, 
128 P 296. 

84 Robinson y. Phillips, 66 Okl. 
285, 168 P1005. 

85. USCA tit 43 § 173; McCorkell 
v. Herron, 128 Iowa 324, 103 NW 988, 
111 AmSR 201. 

[a] Curing of premature commu- 
tation.—(1) As originally enacted 
Rev. St. § 2301 permitted commutation 
of homestead entries at any time be- 
fore the expiration of the five years’ 
residence, but it was amended in 
1891 (26 St. at L. 1098 c 561 § 6), so 
as to allow commutation only after 
the expiration of fourteen calendar 
Act June 3, 1896 c 312 § 1 confirmed 
commutation entries made in good 
faith after the passage of the act of 
1891, and in actual ignorance of the 
amendment, and which were invalid 
months from the date of the. entry. 
only because prematurely made; and 
the right to a confirmation under this 
latter statute was not defeated by the 
entryman’s subsequent efforts to pro- 
tect his grantees by taking a re- 
conveyance and again residing upon 
the land for the purpose of enabling 
him to make proof and secure a title 
for them. Hill v. McCord, 195 U. S. 
395, 25 SCt.96, 49 L. ed. 251 [aff 117 
Wis. 306, 94 NW 65]. (2) Under the 
requirement of the act of congress of 
June 3, 1896, that it shall be made to 
appear that there was at least six 
months’ actual residence in good faith 
by the homestead entryman prior to 
such confirmation, the six months’ 
residence need not be subsequent to 
the entry. McCord v. Hill, 111 Wis. 
499, 84 NW 27, 85 NW 145, 87 NW 481. 
(3) The allowance of thirty days by 
L. (1880) c¢ 89 § 2 to one who has 
secured the cancellation of any pre- 
emption, in which time he may enter 
the lands, is a mere privilege to enter, 
and not an entry, within the act of 
congress of June 8, 1896, so as to pre- 
clude the confirmation of a homestead 
entry prematurely commuted. «Mc- 
Cord v. Hill, supra. 

[b] Entryman’s agreement that 
title shall inure to benefit of another 
disqualifies him from securing title 
under the commutation provision. 
Causey v. U. S., 240 U. S. 399, 36 Sct 
365, 60 L. ed. 711 [aff 203 Fed. 1022, 
121 CCA 6638]. 

[c] Sufficiency of residence in the 
case of a commutation by a person 
who had made entry under Act Aug. 
15, 1894 c 290 was governed by Rev. 
St. § 2301. U. S. v. Jones, 242 Fed. 
609, 155 CCA 299 [rev 232 Fed. 218]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ha 


~ §§ 96-98] 


[§ 96] i. Final Proof and Patent.®¢ 
regulates matters as to final proof,8? and thereunder 


the entryman must file an affidavit 


directly or indirectly alienated, or agreed to alien- 
ate the land.88 Under the statute prior to its amend- 
ment in 1912,8° a patent might issue to the person 
making the homestead entry upon proof of resi- 
dence and cultivation for the period of five years, 
and compliance with the other statutory condi- 
The entryman is entitled to a patent where 
two years have elapsed from the time of issuance 


tions.°°® 
of a final receipt and no contest or 


ing.®? 


[§ 97] 10. Timber Culture. 


and hence it is sufficient to refer 


86. Patents in general see infra §§ 
491-504. 

87. USCA tit 43 § 164. , 

{a] Time for making.—(1) Final 


proof of homestead entry may be 
taken by register of land office after 
lapse of more than five years from 
date of application to make entry 
(Homestead Act Febr. 19, 1909; Rev. 
St. § 2291, as amended by Act June 6, 
1912 ¢ 1538; Rev. St. § 2450, as amend- 
ed by Act Sept. 20, 1922). Dunlap v. 
U.S5112 -F: '@a)., 868) (2) _1t is; the 
province of the local land officers and 
board of equitable adjudication to de- 
termine what reasons are Satisfactory 
for delay in making final proof on 
homestead entries. Dunlap v. U. S., 
supra. 

{b] Failure to submit his final 
proof within seven years from date of 
original entry, under Rev. St. § 2291, 
did not of itself deprive the entry- 
man of his right to a patent. Work 
v. U. S., 55 App. (D. C.) 387, 6 F. (2d) 


690. 

{[c]- Suspension of action.—Under 
Rev. St. §§ 441, 453, 2478 the secretary 
of the interior may’ suspend action 
upon final homestead proofs while in- 
quiring .into questions of fraud at- 
tending the acquiring of the land. 
Williams v. Newman, 257 Fed. 353. 

[d] Reclamation Act.—Under Act 
Aug. 9, 1912 c 278 a homestead entry- 
man so far complying with the Recla- 
mation Act as to residence and culti- 
vation for more than five years and 
as to improvements has a property 
right and can complete his title by 
making final proof as to irrigation of 
the required acreage and making the 
required payments of charges, fees, 
and commissions. Cheney v. Minido- 
ka, 26 Ida, 471, 144 P 343. 

88. Harris v. McCrary, 17 Ida. 300, 
105 P 558. , 

89. See USCA tit 43 § 164. 

{a] Three years is the period fixed 
in the present statute. USCA tit 43 

164 


90. Thompson v. Basler, 148 Cal. 
646, 84 P 161, 118 AmSR 321. See 
Hamilton v. Foster, 16 Okl. 220, 82 P 
821 (as to effect of final proof). 

91. See infra § 493. 

92. U.S. Rev. St. §§ 2464-2468. 

Acts March 8, 1891, March 3, 
1893. 


U. S—Adams v. Church, 193 
COLO taSC tol: 45) enn ious 
Neff v. U. S., 165 Fed. 273, 91 CCA 
241; U. S. v. Thompson, 29 Fed. 86; 
S. v. Stores, 14 Fed. 824, 4 Woods 

- U. S. v. Shinn, 14 Fed. 447, 8 
Sawy. 403; In re Read, 5 Land Dec. 
313; Sims v. Busse, 4 Land Dec. 369. 

Cal.—Barnard v. Boller, 105 Cal. 
' 214, 38 P 728; Miller v. Little, 47 Cal. 

348. ; 

Jlowa.—Braun v. Mathieson, 139 
Iowa 409, 116 NW 789. 

Kan.—Nash v. Farmers’, etc., Bank, 
3 Kan. A. 694, 44 P 907. . 

Minn.—Palmer v. March, 34 Minn. 


The statutes former- 
ly allowed the right to receive a patent for public 
land to be acquired by the planting and culture of 
timber thereon,®? but these statutes have been re- 
pealed with a saving of existing rights and claims,?* 


PUBLIC LANDS 


The statute 
that he has not 


protest is pend- 


to some of the 


127, 24 NW 3874; Russell v. Lowth, 
21 Minn, 167,18 AmR 389. 

Mont.—Graham v. Great Falls 
Water Power, etc., Co., 30 Mont. 393, 
76 P 808; Ferguson vy. Speith, 13 Mont. 
487, 34 P 1020, 40 AmSR 459. 

Nebr.—Brandhoefer y. Bain, 45 
Nebr. 781, 64 NW 213; Baldwin v. 
Boyd, 18 Nebr. 444, 25 NW 580; Smith 
v. Steele, 13 Nebr. 1, 12 NW 830. 

N. D.—Fleischer v. Fleischer, 11 N. 
D. 221, 91 NW 51. 

Or.—Adams v. Church, 42 Or. 270, 
70 P 1037, 95 AmSR 740, 59 LRA 782; 
Church v. Adams, 37 Or. 855, 61 P 
639; Wallowa Nat. Bank v. Riley, 29 
Or. 289, 45 P 766, 54 AmSR 794; Clark 
v. Bayley, 5 Or. 343. 

S. D.—Van Doren y. Miller, 14 S. D. 
264, 85 NW 187. 

Wash.—Dennis v. Kass, 11 Wash. 
353, 39 P 656, 48 AmSR 880; Jean 
v. Dee, 5 Wash. 580, 32 P 460. 

Wis.—Gile v. Hallock, 33 Wis. 523. 

95. Braun v. Mathieson, 139 Iowa 
409, 116 NW 789; Lee v. Watson, 15 
Mont. 228, 38 P1077; Olson v. Hunta- 
mer, 6 S. D. 364, 61 NW 479. 

As to right to possession of public 
lands in general see supra § 76. 

96. Carner v. Chicago, etc., R. Co., 
43 Minn. 375, 45 NW 713. 

97. Braun v. Mathieson, 139 Iowa 
409, 116 NW 789. 

98. Cooper v. Wilder, 111 Cal. 191, 
43 P 591, 52 AmSR 1638, 5 Cal. Unrep. 


Cas. 77, 41 P 26; Walker v. Ehresman, | 


79 Nebr. 775, 113 NW 218; Kelsay v. 
Baton, 45 Or. 70, 76 P 770, 106 AmSR 

99. Cal.—Cooper v. Wilder, 111 Cal. 
191, 43 P 591, 52 AmSR 1638, 5 Cal. 
Unrep. Cas. 77, 41 P 26. 

Iowa.—Braun v. Mathieson, 139 
Iowa 409, 116 NW 789. 

Nebr.—Clare v. Fricke, 102 Nebr. 
486, 167 NW 727. 

N. D.—Fleischer v. Fleischer, 11 N. 
D. 221, 91 NW 61. 

Or.—Kelsay v. Eaton, 45 Or. 70, 76 
P 770, 106 AmSR 662. 

S. D.—Gould v. Tucker, 20 S. D. 226, 
105 NW 624; Aspey v. Barry, 13 S. D. 
220, 88 NW 91. 

[a] Heirs took equally, and not ac- 
cording to the laws of descent of the 
state where the land was situated. 
Cooper v. Wilder, 111 Cal. 191, 43 P 
591, 52 AmSR 168, 5 Cal. Unrep. Cas. 
ii sae PNZG. 

[b] State law governed as to who 
were heirs.—Cooper v. Wilder, 111 
Cal. 191, 43-P 591, 52 AmSR 163, 5 Cal. 
Unrep. Cas. 77, 41 P 26; Braun v. 
Mathieson, 139 Iowa 409, 116 NW 
7 


Gould y. Tucker, 20 S. D. 226, 
105 NW 624. 
a USCA tit. 43"$5 321° 


3. See USCA tit 47 § 323. 
4 See cases infra this note. 
[a] Second application.—W here an 


application for entry of public lands 
had been rejected for conflict with 
existing entries, and applicant had 
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cases in which these statutes have been cited or con- 
strued,®* and to state that before his right to a 
patent accrued a timber culture entryman had the 
same right of possession as any other entryman,®> 
and was the owner of the trees standing on the 
land,®°* but prior to the accrual of the right to a 
patent claimant had no vested right®’ or devisable 
interest®® in the land; but upon his death his in- 
terest passed, under the statute, to his heirs, who 
took as donees of the United States and not by in- 
heritance,®® and if he left no heirs the land revert- 
ed to the United States.? 
[§ 98] 11. Desert Lands. 
any citizen or person entitled to become a citizen 
who has filed his declaration of intention to become 
such the right, in certain states,? upon payment of 
twenty-five cents per acre to file a declaration un- 
der oath* stating that he intends to reclaim a tract® 
of desert lands,® not exceeding a one-half sec- 


The statute? gives to 


appealed, a second application, made 
on withdrawing the appeal, and after 
a resurvey of the lands, affected dif- 
ferent land, the subdivisions in resur- 
vey being different; hence the second 
application cannot be considered as a 
mere continuation of the first but is a 
new and independent proceeding. 
Kendall v. Bunnell, 56 Cal. A. 112, 205 
Pais: 


5. See cases infra this note. 

[a] Description of land.—(1) If 
the land has been surveyed, the dec- 
laration must particularly describe 
the section, and if it is unsurveyed, 
it must be described as near as prac- 
ticable. U.S. v. Mackintosh, 85 Fed. 
333, 29 CCA 176. (2) The description 
of lands in an application for desert 
entry in the Imperial Valley made be~ 
fore the resurvey was approved by the 
Surveyor-general must be construed 
as referring to the lines established 
by the original survey. Kendall v. 
Bunnell, 56 Cal. A. 112, 205 P78. (38) 
Where a rule of the land department 
required applications for entry prior 
to the resurvey of the lands to de- 
scribe the lands according to the orig- 
inal survey, an application made be- 
fore the approval of the resurvey, but 
which described the lands desired in 
accordance with that survey as then 
made on the ground, is invalid. Ken- 
dall v. Bunnell, supra. (4) In such 
case an application which described 
the lands by subdivisions covering the 
land in controversy under the resur- 
vey as subsequently approved, but not 
under the original survey, did not 
cover the lands in controversy. Ken- 
dall v. Bunnell, supra. 

[b] Tract in possession of another. 
—The fact that an applicant for a 
desert land entry knew when he made 
his application that another was in 
possession of the land, intending to 
reclaim it and secure title thereto, 
does not prevent applicant from mak- 
ing a valid entry where the applica- 
tion for entry by the person in posses- 
sion had been rejected, and the appeal 
therefrom was subsequently dis- 


j missed, and the work done upon the 


land was not such as to give the party 
in possession a preference right to en- 
ter. Kendall v. Bunnell, 56 Cal. A. 112, 
205 P 78. 

{c] Anyone thereafter acquiring 
title to public domain accepted title 
with knowledge of the law in force at 
the time and subject thereto. Hough 
v. Porter, 51 Or. 318, ‘95 P 782, 98 P 
1083, 102 P 728. 

6. See cases infra this note. 

[a] Whether land is desert land is 
matter of preliminary proof to be 
shown to the satisfaction of the regis- 
ter of the land-office by affidavits or 
other appropriate evidence. U. S. v- 
Mackintosh, 85 Fed. 333, 29 CCA 176. 

{[b] Decision by register of local 
land office that a particular tract is 
desert land is not reviewable by the 
courts in the absence of fraud. U. S. 
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tion,” by conducting water upon the same within the 
period of three years thereafter, and at any time 
within such period the claimant may become entitled 
to a patent upon making satisfactory proof of the 
reclamation of the land and paying the further sum 
of one dollar per acre.8 <A statute requires that a 
specified amount shall have been expended in recla- 
mation, permanent improvements, and the purchase 
of water rights.® These statutes do not contemplate 
entries by persons acting as dummies,!° or by specu- 
lators who do not intend to reclaim the land but in- 
tend to relinquish or transfer it.11_ The statutes gov- 
erning the acquisition of desert lands do not re- 
quire residence on the land;12 applicant is not re- 
quired to perform the required reclamation improve- 
ments himself, but may employ others to do the re- 
quired work.1? It is a sufficient reclamation to en- 
title the purchaser to a patent under the Desert 
Land Act that he has acquired a right to sufficient 
water to irrigate the land, and has constructed main 
ditches sufficient to carry it over the accessible parts 
of the tract, for purposes of cultivation in the or- 
dinary manner, although he has not actually used 
and cultivated the land.14 The entryman has the 
right of possession of the land entered for three years 
from the date of his entry.?® 

Entry of unsurveyed land and preference right 


PUBLIC LANDS 
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as to entry. While a statute prohibits the entry of 
unsurveyed desert lands,1® it gives to a qualified en- 
tryman, who prior to survey takes possession of a 
tract of land and reclaims, or in good faith com- 
mences the work of reclaiming, such land a prefer- 
ence right to make entry thereon’? within ninety 
days after the filing of the approved plat of sur- 
vey.1® In order to obtain the preference right ap- 
plicant need not have been a resident on the land.1® 

On the death of an entryman who has reclaimed 
the land, but who is prevented from making final 
proof because his entry had been suspended, it has 
been held that his rights pass to his devisee.?° But 
where the land was not reclaimed when the entry- 
man died, it was held that the heirs took by pur- 
chase, and not by inheritance.?1 

[§ 99] 12. Timber and Stone Lands. Under the 
statute?? land which is valuable chiefly for timber 
or stone, but unfit for cultivation,?* and which has 
not been offered at public sale according to law,?* 
may be sold to citizens of the United States or per- 
sons who have declared their intention to become 
such,?> in quantities not exceeding one hundred and 
sixty acres to any one person or association of per- 
sons2® at the minimum price of two dollars and fifty 
cents per acre.*7 Applicant must file a statement 


v. Mackintosh, 85 Fed. 333, 29 CCA 
176 [foll U.S. v. Budd, 144 U.S. 154, 
12 SCt 575, 36 L. ed. 384]. 

[c] Reclaimed land.—(1) After re- 
linquishment land which is not in fact 
desert land because there has been 
substantial reclamation in respect 
thereof is not subject to entry. Fish- 
er v. Ballinger, 36 App. (D. C.) 511. 
(2) But partial reclamation at time of 
desert land entry does not invalidate 
entry. Wolbol v. Steinhoff, 25 Wyo. 
227, 168 P) 251, 170 P 381.. @)-Evi- 
dence held to show that desert lands 
were not reclaimed at time of entry, 
but were substantially reclaimed 
when final proof was made. Wolbol 
vy. Steinhoff, supra. 

7. See cases infra this note. 

8. See cases infra this note. 

{a] Price of alternate railroad sec- 
tions.—The price of one dollar and 
twenty-five cents per acre, fixed by 
the act of March 3, 1877, did not 
govern sales of desert lands constitut- 
ing alternate sections reserved to the 
United States along the lines of rail- 
roads; the price of such lands was 
two dollars and fifty cents per acre 
as provided in Rev. St. § 2357, and the 
amendatory act of 1891 did not au- 
thorize lands entered before its pas- 
sage to be patented at one dollar and 
twenty-five cents per acre. U. S. v. 
Healey, 160 U. S. 136, 16 SCt 247, 40 
Li. ed. 369 [rev.29. Ct./Cl. 115]. 

{b] Recovery of payment.—A 
plaintiff filing in 1888, a declaration 
under the Desert Land Act, covering 
an even-numbered section within a 
railroad grant, which was canceled on 
failure to make final proof, cannot re- 
cover the difference between the price 
paid for initiation of entry and the 
minimum fixed by the act of March 
3, 1877, and the act of Febr. 28, 1885. 
Czarnowski v. U. S., 62 Ct. Cl. 660. 

9. USCA tit 43 § 328. 

10. Altschul y. Rogers, 22 Ida. 512, 
126 P 1048. 


11. Altschul v. Rogers, supra. 

12. Cox v. Hart, 270 Fed. 51 [aff 
He U. S. 427, 48 SCt 154, 67 L. ed. 
332]. 

13. Sanders v. Dutcher, 168 Cal. 


353, 143 P 599. 

14. U. S. v. Mackintosh, 85 Fed. 
333, 29 CCA 176; Dickinson v. Auer- 
bach, 18 Land Dec. 16. 

[a] Facts sufficient to show com- 
pliance with statutory requirements 


as to amount of land to be irrigated 
see Connor v. U. S., 214 Fed. 522, 131 


CCA 68. 
15. Sallee v. Corder, 67 Cal. 174, 
Und se Cissy : 
[a] Evidence insufficient to sup- 


port plaintiff's claim to right of pos- 
session of land in controversy. Ed- 
gar v. McNair, 157 Cal. 494, 108 P 


306. 

[b] Certificate of entry insufficient 
to show plaintiff's right to posses- 
sion of lands in controversy. Edgar 
v. McNair, 157 Cal. 494, 108 P 306. 

Right of possession of entryman 
in general see supra § 74. 


16. USCA tit 43 § 326. 
17. USCA tit 43 § 326. 
[a] What constitutes commencing 


work of reclaiming.—(1) To commence 
work of reclaiming means to com- 
mence the work of conducting the 
water upon the land. Kendall v. Bun- 
Nel Poor CaliwAL | Uhl 20 aa 7. Set eG) 
The placing of posts at the corners of 
an intended desert land entry, with 
notices thereon stating an intention to 
reclaim, is not the commencement 
of the work of reclamation. Kendall 
v. Bunnell, supra. (3) The work done 
after the approval of the survey gives 
no preference right. Kendall v. Bun- 
nell, supra. (4) Facts sufficient to 
show right to preference. Cox vy. 
Hart, 260 U. S. 427, 48 SCt 154, 67 L. 
ed. 332 [aff 270 Fed. 51]. 

[b] Tract on which work done.— 
Work done on a tract of land which 
is, when the work is done, segregated 
from the public domain by an entry 
subsequently canceled, cannot be made 
the basis of a preference right in re- 
spect of adjoining lands. Kendall v. 
Bunnell, 56 Cal. A. 112, 205 P 78. 

[c] Where lines and marks of orig- 
inal survey were obliterated, and for 
all practical purposes had ceased to 
exist, the lands were unsurveyed 
lands within the provision giving 
preference right. Cox v. Hart, 260 U. 
S. 527, 48 SCt 154, 67 L. ed. 332 [aff 
270 Fed. 51). 

[ad] One who had done things ennu- 
merated prior to enactment of stat- 
ute was entitled to the preference. 
Cox \v..Hart, 260 U. S. 427, 43 Sct 
154, 67 L. ed. 332 [aff 270 Fed. 517. 


18. USCA tit 43 § 326. 

19. Cox v. Hart, 270 Fed. 51 [aff 
260; Ui Si 4275 -48=SCtad5406 7 ed: 

20. Phillips v. Carter, 135 Cal. 604, 


Ot: pL Osis 
21. Powell v. Powell, 22 Ida. 531, 
126 P 1058. See generally Descent 


and Distribution § 13. 


22. USCA. tit’43-§ 311. 
23. See cases infra this note. 
{al Condition of land at time of 


purchase (1) determines whether it 
is within the statute, and lands which 
are heavily timbered, and in their 
present condition unfit for cultivation, 
are not excluded from the scope of 
the act because in the future, by large 
expenditures of money and labor, they 
may be rendered suitable for cultiva- 
tion. U.S. v. Budd, 144 U. S. 154, 12 
SCt 575, 36 L. ed. 384 [aff 43 Fed. 630, 
and foll Thayer v. Spratt, 189 U. S. 
346, 23 SCt 576, 47 L. ed. 845 (aff 25 
Wash. 62, 64 P 919)]. (2) The fact 
that subsequently it appears that the 
land contains minerals does not in- 
validate the purchase. U. S. v. Por- 
Aes Fuel Co., 247: Fed. 769, 159 CCA 

24. See cases infra this note. 

[a] Offer and withdrawal.—Lands 
which have been offered for sale 
but not sold by the United States, 
and which were thereafter withdrawn 
from sale because they were situated 
within the limits of the land grant 
to the Northern Pacific Railroad Com- 
pany, were to be considered as “lands 
which have not been offered for sale 
according to law,’ within the mean- 
ing of the statute. U.S. v. Budd, 43 
Med. '630:, Pati 144 UU. Si.154, 12° SCt 
575, 36 L. ed. 384]. 

[b] Distinction between offered 
and unoffered lands no longer exists 
by virtue of Act May 18, 1898, § 1. 

25. See infra this note. 

[a] Misstatement of grounds of 
right.—The fact that one who is ac- 
tually qualified to make an entry of 
timber land by having declared his 
intention to become a citizen of the 
United States erroneously states in 
his application to purchase such land 
that he is a citizen is immaterial, and 
does not invalidate his citry, no state- 
ment on the subject being required. 
Lewis v. Shaw, 70 Fed. 289. 

26. Amount of land which may be 
acquired in general see supra § 71. 

27. See infra this note. 

[a] “Minimum pnice” construed. 
—The statute did not preclude the 
land office from fixing a greater price 
than two dollars and fifty cents, the 
words “minimum price” meaning the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 99] 


under oath?’ that the land is unfit for cultivation 
and valuable chiefly for its timber or stone,?° that 
he does not apply to purchase the same on specula- 
tion, but in good faith to appropriate it to his own 
exclusive use and benefit,?° and that he has not di- 
rectly or indirectly made any agreement or contract 
with any person or persons, by which the title which 
he may acquire shall inure, in whole or in part, to 
the benefit of any person except himself.?+ 
the statute prohibits is a prior agreement, the acting 
for another in the purchase,*®? or the existence of 
when the application 
made,?* and if, when the title passes from the gov- 
ernment, no one save the purchaser has any claim 
upon the land, or any contract or agreement for it, 


a speculative purpose 


-lowest. price, and not a fixed price. 
Sas v. Baker, 108 Wash. 161, 183 

28. Hoover v. Salling, 110 Fed. 43, 
49 CCA 26; Wheeler v. Smith, 5 Wash. 
704, 32 P "184, 

[a] Application is in nature of 
preliminary proof.—Ballinger v. U. S.. 
Sa LApDpr CDs Ce) 04 [aff 223 U. S. 683, 
32 SCt 356, 56 L. ed. 610]. 

29. Hoover v. Salling, 110 Fed. 43, 
49 CCA 26; Wheeler v. Smith, 5 Wash. 
704, 32 P 784. 

[a] Applicant is not required per- 
sonally to inspect land before filing 
his statement so as to be able to 
verify the same from personal knowl- 
edge. Robnett v. U. S., 169 Fed. 778, 
95 BGCA 244; Hoover v. Salling, 110 
Fed. 43, 49 CCA 26 [rev 102 Fed. 716]; 
Ballinger Vee cSt cme DD. LCD: 9] 
302° [aff 223° U.-S: 683, 32. SCt 356, 
56 41, ed: 610, ‘on ground that such 
a construction of the statute was at 
least a possible one]. 

[b] This statement must he true 
not only when made but also when 
land is paid for and applicant receives 
his certificate of purchase or receiv- 
er’s receipt. S. v. Brace, 149 Fed. 


869; S. v. Bailey, 17 Land Dec. 
468. 
30. Olson v. U. S., 133 Fed. 849, 


67 CCA 21; Wheeler v. Smith, 5 Wash. 
704, 32 P 784. 

[a] Investigation as to good faith. 
—(1) The officers of the land depart- 
ment are not required to accept the 
statements contained in the applica- 
tion to purchase as conclusively es- 
tablishing the bona fides of applicant, 
but the statute contemplates an in- 
quiry into these matters by such of- 
ficers. U. S. v. Brace, 149 Fed. 869, 
873. (2) “The statute contemplates 
that the Commissioner of the General 
Land Office. shall make regulations 
giving to the register and receiver the 
authority to subject the applicant and 
his witnesses to an oral examination, 
for the purpose of satisfying them- 
selves that the entry is made in good 
faith for the benefit of the applicant, 
and not in the interest of another.” 
U. S. v. Brace, supra. 

Sif? USS? vi Brace, 149% Fed. 9869); 
Olson v. U. S., 133 Fed. 849, 67 CCA 
21; Wheeler v. Smith, 5 Wash. 704, 
32 P 284. 

[a] Final proofs.—(1) After mak- 
ing his preliminary sworn statement 
as to his good faith and the absence 
of any agreement in respect of the 
title, applicant is not required to 
swear again to such facts on final 
proof. Williamson v. U. S., 207 U.S. 
4250°28 SCteil6s, 52 le.ed: 278; US. 
v. Kettenbach, 208 Fed. 209, 125 CCA 
409. (2) The authority of the com- 
missioner of the general land office, 
under Timber and Stone Act June 3, 
1878 § 3, to prescribe regulations to 
carry out the provisions of that act, 
does not embrace the power to re- 
quire an applicant to make oath on 
final hearing of his bona fides and of 
the absence of contract or agree- 
ment in respect of the title, which 
congress in that act, by express in- 
tendment, excluded from the require- 
ments to be observed on such final 
hearing. Williamson v. U. S., supra. 


PUBLIC LANDS 


respect limit the 


ment, or restrict 
ation.?> 


What 
is 


purchaser.®? 


[b] False statement in this re-/[ 
spect is criminal offense, although the 
agreement is in parol and within the 
statute of) frauds: } ‘Olson’ vy.) Ui. 3S.,; 
133 Fed. 849, 67 CCA 21. 

32. Williamson Vee Uio Shy Orit Sh 
425, 28 SCt 168, 52 L. ed. ‘O78: aS: 
Vv. Budd, 144 U. S. 154, 12. Sct "575, 36 
L. ed. 384; We Salve Kettenbach, "208 
Fed. 209, 125 CCA 409; Worden v. U. 
S., 204 Fed. 15-122 CCA SA bee WEIS? Wve 
Barber Lumber Co., 172 Fed. 948 
[aff 194 Fed, 24, 114 CCA 44]; U.S. 
v. Detroit Timber, ete.,. Co., 124 Fed. 
393 [rev on other grounds 131 Fed. 
668, 67 CCA “aff 200)We SS) 821 26 
SCt 282, 50 L. ed. 499)]. 

[a] Subsequent agreement.—(1) 
After application applicant may 
agree to convey the land covered by 
the application (U. S. v. Biggs, 211 
U. S. 507, 29 SCt 181, 53 L. ‘ed. 305 
[aff 157 Fed. 264]; Williamson v. Wi 
S., 207 U. S. 425, 28 SCt 163, 52 L. ed. 
278; We ASH ais Kettenbach, 175 Fed. 
463; U.S. v. Barber Lumber COS 
Fed. 948 [aff 194 Fed. 24, 114 CCA’ 44]. 
But see U. S. v. Brace, 149 Fed. 869 
[where the view was taken that facts 
stated in an application, including the 
fact that the application is not made 
for the purpose of sale, must not 
only be true when made, but must 
also be true when the land is paid 
for and applicant receives his certif- 
icate of purchase or receiver’s re- 
ceipt]), (2) and to aa his entry 
for the purpose of lfilling his con- 
tract-“(U.) SY veeBiees; supra)! 13) 
The intending purchaser may lawful- 
ly advance to him the money with 
which to make final proof in order 
that he may comply with his contract. 
U. S. v. Barber Lumber Co., supra. 

[b] Alienation prior to issuance 
of final certificate is not prohibited. 
en Var. Si, 2049Med ous 1 22CCA 

{c] Loan of money to purchase.— 
The fact that a lumber company lent 
money without security to pérsons to 
enable them to enter and pay for land 
under the Timber and Stone Act, in 
the expectation that when the entry- 
men obtained title it would be enabled 
to buy the timber from such lands by 
reason of the fact that it had the 
only mill in the vicinity, does not ren- 
der the entries invalid for fraud, 
where there was no agreement for 
the sale prior to the entries, but each 
man was free to keep the ‘timber or 
to sell it to others. U.S. v. Detroit 
Timber, ete., Co., 124 Fed. 393 [rev 
on other grounds 131 Fed. 668, 67 CCA 
1 (aff 200 U. S. 321, 26 SCt 282, 50 L. 
ed. 499)]. 

{[d] Third person may properly ad- 
vertise that he wished to buy tim- 
ber, loan money to entrymen, pur- 
chase incomplete entries, and pay 
money required on final proofs, so 
long as there was no prior agree- 
ment or understanding that he was to 
get the land. Worden v. U. S., 204; 
Fed. 1, 122 CCA 315. 

[e] Where circumstantial evidence 
is relied on to show that entries of 
lands under the Timber and Stone 
Act were fraudulent, and made for 
the benefit of others than the entry- 
men, to whom the timber on the lands 


[50 C.J.] 941 


the law is satisfied;?4 the statute does not in any 


dominion which the purchaser has 


over the land after its purchase from the govern- 


in the slightest his power of alien- 


An appheation to purchase lands under 
the timber and stone acts confers no vested rights 
therein on the applicant prior to the payment of the 
purchase money,®*® nor does it affect the govern- 
ment’s right to control the disposition of the land,?* 
or to withdraw it from sale.*§ 
duty of the commissioner of the general land office 
on receiving the papers and testimony in the case, if 
it appears prima facie therefrom that the law has 
been complied with, to cause a patent to issue to the 
To justify cancellation of entry the 


It is, however, the 


was subsequently conveyed for a con- 
Sideration shown, it is competent for 
either party to show the value of such 
timber, as a circumstance bearing up- 
on the bona fides of the transaction. 
cae v. U. S., 133 Fed. 849, 67 CCA 


{f{] Proof of prior unlawful agree- 
ment in purchasing other lands does 
not establish such an agreement in 
reference to a subsequent purchase. 
U.S. v. Budd, 144 U. S. 154, 12 SCt 575, 
36 L. ed. 384 [aff 43 Fed. 630]. 

[g] Evidence sufficient to show 
that entry was made for benefit of an- 
other. U.S. v. Booth-Kelly Lumber 
Co., 203) Bed; 423, 121 CCA 533 “fatt 
237 Wi Si 481, 35 SCt 659, 59 L. ed. 
1058]; U. S. v. Smith, 181 Fed. 545 
[aff 196 Fed. 593, 116 CCA 267 (aff 


Bevin S. 574, 35 SCt 440, 59 L. ed. 
{h]. Evidence insufficient to estab- 


lish that entry was made for benefit 
Pee ate etm ined v. Shaw, 70 Fed. 

33. Williamson v.-U. S.,.207 U:. S. 
425, 28 SCt 168, 52 L. ed. 278. 

[a] Intent to sell.—(1) The fact 
that persons entered land under the 
Timber Land Act with the intention of 
selling the timber for their own ben- 
efit does not render the entries in- 
valid as being made on speculation. 
U. S. v. Detroit Timber, etc., Co., 124 
Fed. 393 [rev on other grounds 132 
Fed. 668, 67 CCA 1 (aff 200 U.S. 321, 
26 SCt 282, 50 L. ed. 499)]. (2) But 
a purchase, made with no intent on 
the part of the purchaser to use the 
land himself or to keep it any long- 
er than required to realize an ex- 
pected profit on a resale, has been re- 
garded as a purchase on speculation 
within the statute. Taylor v. U. S., 
231 Fed. 938, 146 CCA 134 [aff 246 
U. S. 654 mem, 38 SCt 423 mem, 62 L. 
ed. 923 mem]. But see U. S. v. Bar- 
ber Lumber Co., 172 Fed. 948 [aff 
194 Fed. 24, 114 CCA 44] (the mere fact 
that the purchaser ‘made his appli- 
cation with an intention to sell the 
land to a particular individual does 
not rouder the purchase invalid). 

si°S3 See cases supra text and notes 


wUeSay. Budd, 144 U. S. 154, 12 

sce "575, 386 L. ed. 384 
[a] Purchase by individual of 
large tracts from purchasers from 
government is not sufficient to es- 
tablish the fraudulent character of 
the entries, and entitle the United 
States to a cancellation of the pat- 
ents. U. S. v. Barber Lumber Co., 
yet Fed. 948 [aff 194 Fed. 24, 114 CCA 


36. U. S. v. Braddock, 50 Fed. 669 
[foll Hutchings v. Low, 15 Wall. TU. 
S.) 77, 21 L. ed. 82]; Brown v. Ba- 
ker, 168 Wash. DOIG eLS Sie noe 

37. Brown v. Baker, supra. 

SS Saas Braddock, 50 Fed. 
[foll Hutchings Ms Low, 15 Wall. 
So) eigual, dawede 821). 

39. Montgomery v. U. &, 36 Fed. 
4, 13 Sawy. 383 [rev en other grounds 
131 Wit Sa, eS CEN66 Uy esl, eda Oe 
See Brown v. Baker, 108 Wash. 161, 
183 P 89 (right to file application to 
purchase land at some future date 
does not affect the right of the gov- 
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proof of the fraud or perjury must be clear and con- 
vincing; mere inferences are not sufficient.*® 

[§ 100] 18. Town Sites—a. In General. The 
town-site laws of the United States are designed by 
congress for the benefit and relief of persons who, 
having settled upon portions of the public domain, 
desire to lay out and establish a town or city, in- 
cluding their possessions, and to enable those who 
have already laid out a town or city on unoccupied 
public lands, and settled upon lots or municipal 
subdivisions within the boundaries thereof, to pro- 
cure title thereto from the United States at a mini- 
mum price, and to enable other persons desiring to 
purchase lots within an established city or town, 
upon the publie lands, to procure a’valid title there- 
to.44 Under the statute‘? whenever any portion of 
the public lands is settled upon and occupied as a 
town site,*? the corporate authorities of the town, if 
it is incorporated‘ or, if it is not incorporated, the 
judge of the county court of the county in which 
the town is situated,4> may enter at the proper land 
officet® and for the minimum price*’ the land so 
settled and occupied*® in trust for the several use 
and benefit of the occupants thereof according to 
their respective interests ;#® and the execution of this 
trust as to the disposal of lots in the town and as to 
the disposition of the proceeds of the sale thereof is 


ernment to change the rules as to, 546. 


the land from sale). 


[a] As between two applicants for | L. ed. 925 [rev 2 Or. 118, and foll Stark 48. 
the same land the first in time ordi-| v. Starr, 22 F. Cas. No. 13,307, 1 Sawy. fa] 


PUBLIC LANDS 


(2) The act of 1844 was not 46. 
disposition or entirely to withdraw | in force in Oregon until July 17, 1804. 47. 
Stark v. Starr, 6 Wall. (U. S.) 402, 18] general see supra § 78 


See Chapman y. School Dist.,/ held in possession. 


re ' 


[§§ 99-102 


to be conducted under such regulations as may be pre- 
seribed by the legislative authority of the state or 
territory in which the town is situated.°° The grant 
made by this statute is twofold, consisting of a sev- 


eral grant to the several occupants of the lots which, 


they occupy, and a general grant of all unoccupied 
lots, for public purposes, to all the occupants as an 
aggregation.°! 

Reservation of sites. The statute authorizes the 
president to reserve from the public land, town 
sites.°? ° 

[§ 101] b. Right To Enter Land as a Town Site. 
Land must be actually settled upon and occupied as 
a town site before it can be entered under the Town- 
Site Law,°? and merely platting the land as a town 
is not sufficient.5¢ 
as a town site, even where a plat has been made 
and recorded, may be lost by abandonment of the 
occupaney so that other persons may become enti- 
tled to have the lands entered for their benefit.°* 

[§ 102] c. Lands Subject to Town-Site Entry®® 
—(1) In General. Land which has been dedicated 
by the United States government to use for home- 
steads is not subject to town-site entry.57 Entry 
may be made only on lands title to which is in the 
United States.°& 

The offer of public: lands for sale at auction is not 


See infra §§ 101, 105-109. 
Sale price of public lands in 


See cases infra this note. 
“Occupied” means taken and 
Sawyer v. Van 


A right to have lands entered” 


narily has. the superior right, even] 15]. 


though by mistake of government of- 
ficers the first application was noted 
on the tracts and plat book as relat- 
ing to other land. U. S. v. Wesely, 
189 Fed. 276. 

40. Lewis v. Shaw, 70 Fed. 289 [foll 
Pease Budd 144eWs 1S 15412 ISCt 
575, 36 L. ed. 384 (aff 43 Fed. 630)]. 

[a] Rights of bona fide purchaser 
from one who has entered lands are 
not affected by a subsequent cancel- 
Jation of the entry by the land de- 
partment. Lewis v. Shaw, 70 Fed. 
289 


41. Jones v. Petaluma, 38 Cal. 397 
{appr Alemany v. Petaluma, 38 Cal. 
553]; Pascoe v. Green, 18 Colo. 326, 
32 P 824; Winfield Town Co. v. Maris, 
11, Kan. 128. 

[a] Congress had in view individ- 
ual interests of bona fide settlers up- 
on small parcels of public lands, as 
well as the common interests of a com- 
munity of persons so contiguously 
settled as to justify the establishment 
of a city or town, in the enactment of 
these laws, and tney were not intended 
for the especial benefit of municipal 


organizations or corporations, Jones 
v. Petaluma, 38 Cal. 397. 
{b] “Town site’ distinguished 


from “town.”’—A town site is a por- 
tion of the public domain which is 
segregated from the great body of 
government land by the proper proce- 
dure and authority as a site fora 
town; a town, of course, may there- 
after be incorporated on such town 
site, but the town and the town site 
are two separate and distinct things. 
Faweett v. Hill, 29 Okl. 461, 118 P 
132. : 

42. USCA tit 43 § 718. 

[a] Purpose of statute was to pass 
title, although a trustee to bona fide 
occupants of the lots for use and not 
for speculative purposes, and to pro- 
vide that the benefits received from 
any unoccupied lots might inure to the 
benefit of the city. Hodges v. Lemp, 
24 Ida. 399, 135 PB 250. 

[b] Act of congress of May 23, 
1844 (1) was substantially like the 
later statute cited above. See Doll 
v. Meador, 16 Cal. 295; In re Selby, 
6 Mich. 193; Carson v. Smith, 12 Minn. 


5 F. Cas. No. 2,607, Deady 108; Lowns- 
dale v. Portland, 15 F. Cas. No.. 8,578, 
Deady 1, 1 Or. 381 (as to conditions 
prior to July 1854); Marlin vy. T’Vault, 
Ori 

43. See infra § 101. 

Occupancy by beneficiary see infra 
§§ 113-121. 

44. See cases infra this note. 

[a] Statute contemplates corpo- 
rate authorities in commonly accepted 
meaning of the words, possessing and 
exercising the powers of a local or 
municipal government, and as a body 
incorporated under the provisions of 
L. (1858) ¢c 151, entitled “An act to au- 
thorize the inhabitants upon govern- 
ment lands to form themselves into 
bodies corporate to carry out the pro- 
visions of an act of Congress ap- 
proved May 238d, 1844,” does not pos- 
sess such powers, it is hot authorized 
to make a town-site entry. Clarke v. 
Roy, 20 Wis. 478 [foll Perry v. Su- 
perior City, 26 Wis. 64]. 

45. See cases infra this note. 

[a] Probate judge (1) of the coun- 
ty makes the entry in some states. 
Hoeye v. Millis, 15 Ariz. 257, 138 
P 15; Ming v. Truett, 1 Mont. 322. 
(2) So in Kansas, whenever any pub- 
lic'‘land of the United States has been 
settled upon and occupied as a town 
site, and the town is not incorporated, 
it is the duty of the probate judge, 
upon being furnished with the en- 
trance money, to enter such land for 
the benefit of the occupants of such 
town site according to their respective 
interests; and any contract made by 
one of the occupants of said town site 
with a third person that the probate 
judge shall not so enter the land is 
illegal and void. McTaggart v. Har- 
rigon,''12.Kan. 62. (3) And after 
such power has been exercised by the 
probate judge, it cannot be questioned 
by a person having no interest in the 
aie Sherry v. Sampson, 11 Kan. 

[b]. Ministerial or judicial power, 
—In entering public lands for town 
sites and awarding town lots to citi- 
zens, the power of the probate judge 
is ministerial and not judicial. Ming 
v. Truett, 1 Mont. 322. 


Hook, 1 Alaska 108. 

49. See infra § 113. 

50. See infra § 110. 

51. Newhouse vy. Simino, 3 Wash. 
648, 29 P 268. See In re Selby, 6 
Mich. 193 (as to entries under the 
act of May 23, 1844). 

52. USCA tit 47 § 711. 

[a] Reservation for town site.— 
(1) An executive order reserving land 
for a town site imports a finding that 
the land was such as could be reseryv- 
ed. U. S. v. Norton, 19 F. (2d) 836 
[rev 14 F. (2d) 184, and certiorari 
den 275 U. S. 558 mem, 48 SCt 118 
mem, 72 L. ed. 425 mem, 279 U. S. 841 
mem, 49 SCt 254 mem, 73 L. ed. 304 
mem]. (2) The president’s finding 
in this regard is conclusive in the ab- 
sence of fraud. U.S. v. Norton, su- 
pra, 

53. In re Selby, 6 Mich. 193; Car- 
son v. Smith, 12 Minn. 546. 

Necessity end sufficiency of occu- 
pancy by individual beneficiary see in- 
fra §§ 113-121. 

54 Carson vy. Smith, 12 Minn. 546. 

55. Weisberger v. Tenny, 8 Minn. 


56. Lands subject to entry or sale 
in general see supra §§ 62-70. 

57. Long-Bell Lumber Co. v. Mar- 
tin eit” Oks 92 eoGae so Se 
_ [a]. Thus, where, after the open- 
ing of the Cherokee Outlet to settle- 
ment and private acquisition under 
the ‘United States homestead laws, 
certain settlers, under an assumed or- 
ganization of a town-site company, oc- 
cupied a quarter section and under- 
took to divide it into blocks, streets, 
ete., but no title or right was ever 
acquired from the government by 
either the company or the settlers and 
the claimants thereunder, all the acts 
of the company and claimants under 
it were void, as against public policy. 
Uong-Bell Lumber Co. v. Martin, 11 
Okl1. 192, 66. P 328. 

58. USCA tit 43 § 719. 

{a] Determination as to title.—(1) 
It is for officers of land department 
judicially to determine whether. the 
lands are subject to entry. Atchison, 
etc., R. Co. v. Dugan, 26 N. M. 611, 
195 P 514; Dugan v. Montoya, 24 N. M. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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~ §§ 102-107] 


a condition precedent to their being patented for a 
town site.°® i 

[§ 103] (2) Mineral Lands.*° Town-site entries, 
by incorporated cities and towns, may, under the 
statutes,°! be made on mineral lands of the United 
States ;°? but by the terms of the statute no title is 
thereby acquired to any mine or vein of gold, silver, 
cinnebar, copper, or lead,®? or to any lands known 
at the time to be mineral lands,** or to any valid 
mining claim or possession held under existing 
laws.®° It is well established, however, that in or- 
der to except lands not held as mineral claims at the 
time of the entry from the operation of a town- 
site patent, it is not sufficient that the lands do in 
fact contain minerals, or even valuable minerals 
when the township patent takes effect, but they must 
at that time be known to contain minerals of such 
extent and value as to justify expenditures for the 
purpose of extracting them;®® and if the lands are 
not known at that time to be so valuable for min- 
ing purposes, the fact that they have once been 
valuable, or are afterward discovered to be valu- 
able for such purposes, does not defeat or impair the 
title of persons claiming under the town-site pat- 
ent.°* An owner of land under a town-site patent 
issued prior to the passage of the act regulating the 
width of quartz-mining claims, in which land a gold 
quartz ledge was known to exist at the date of the 
patent, has an absolute title in fee simple to the land 
not actually included in the quartz ledge.°® 

[§ 104] d. Area. of Town Sites. A statute author- 


1025173" Pays: 
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(2) Their determina-|{ which has been abandoned, does not 
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izing the entry of town sites to the extent of a cer- 
tain number of acres has been held merely to limit 
the amount of land which could be acquired under the 
Town-Site Law and not to restrict the corporate lim- 
its to such area.®® 

[§ 105] e. Entry—(1) Necessity for. Mere pos- 
session or occupancy of lands as a town site for town- 
site purposes without any entry or filing any plat 
gives no right to the land as against a subsequent 
grantee of the United States.7° 

[§ 106] (2) Procedure in General. By the term 
“entry,” when speaking with reference to the ap- 
propriation of public land for.a town site, is meant 
the filing of an application by the proper officer with 
the register of the land office, and proof showing 
the performance of the statutory conditions respect- 
ing the settlement and occupancy of the land as a 
town site.™1 ~ 

Statement as to intent to make entry. While the 
filing of a declaratory statement of an intention to 
make entry is not a condition precedent to the lo- 
cation of a town site’? under the statute,7? it is 
proper to take that course as the initial step toward 
making an entry in preference to the making of a 
cash payment as the initial step.74 

[§ 107] (3) Notice of Entry. A statute provid- 
ing that, within thirty days after a town-site entry, 
the corporate authorities or judge entering the lands 
shall give notice of such entry, requires the notice to 
be given within thirty days after the issuance of the 
final certificate of entry, and not within thirty days 


known to be mineral lands. Tomb- 
stone Townsite Cases, 2 Ariz. 272, 15 


tion in this regard is judicial, and 
not subject to collateral attack. Du- 
gan v. Montoya, supra. 


59. Carter v. Thompson, 65 Fed. 
329. 
60. Mineral lands as subject to 


entry or sale in general see supra § 
68 


Ownership and disposal of public 
mineral lands see Mines and Minerals 
§§ 114-439. 

61. USCA tit 43 § 722. 

62. See cases passim this section. 

63. Steel v. St. Louis Smelting, 
ete., Co., 106 U. S. 447, 27 L. ed. 226. 

64. Deffeback v. Hawke, 115 U. S. 
392, 6 SCt 95, 29 L. ed. 423 [aff 4 Dak. 
20, 22 NW 480]; Clark v_ Jones, 30 
Ariz: 535, 9249 <P 5515, _. Tombstone 
Townsite Cases, 2 Ariz. 272, 15 P 26; 
Moyle v. Bullene, 7 Colo. A. 308, 44 
P 69; Butte City Smoke-House Lode 
Cases, 6 Mont. 397, 12 P 85s. 

[a] Effect of granting town-site 
patent containing land known to be 
valuable for minerals (1) is simply to 
exclude such known mineral land 
from operation of patent. Clark v. 
Jones, 30 Ariz. 535, 249 P 551. (2) But 
the patent is not absolutely void and 
a person interested may by laches 
lose his right to attack it. Emerson v. 
Kennedy Min., ete., Co., 169 Cal. 718, 
Dae e930. 

{b] Where land department, in 
holding mining claim void for want 
of discovery, expressly disclaimed 
passing on its mineral or nonmineral 
character, such decision did not ex- 
empt land from entry as town site be- 
cause of presence of minerals. Clark 
v. Jones, 30 Ariz. 535, 249 P 5061. 

65. Steel v. St. Louis Smelting, etc., 
Co., 106 U.S. 447, 1 SCt 389, 27 L. ed. 
226; Callahan v. James, 141 Cal. 291, 
74 P 853, 7 Cal. Unrep. Cas. 82, 71 P 
104; Butte City Smoke-House Lode 
Cases, 6 Mont. 397, 12 P 8538; Silver 
Bow Min., etc., Co. v. Clark, 5 Mont. 
3%8,.5 P 570. 

[a] Town-site patent can confer no 
title in a mining claim. Butte City 
Smoke-House Lode Cases, 6 Mont. 397, 
12 P 858; Golden v. Murphy, 31 Nev. 
395, 103 P 394, 105 P 99. 

[b] Mere possession of shafts, 
dumps, etc, on an exhausted vein, 


prevent the land from passing by 
town-site patent. Richards v. Dower, 
81 Cal. 44, 22 P 304 [aff 151 U. S. 658, 
14 SCt 452, 38 L. ed. 305]. 

[c] Mill site, located and: used as 
appurtenant to a mining claim, is not 
subject to town-site entry, although 
such mill site is on nonmineral land. 
ethan v. Smith, 7 Mont. 19, 14 P 

[d] Adverse claim not necessary.— 
The owner of a valid mining claim 
which is within the boundaries of 
land included in a town-site entry or 
patent is not required to file an ad- 
verse claim to such entry or patent in 
order to protect his rights. Chilberg 
v. Consumers’ Milk Co., 3 Alaska 235; 
Butte City Smoke-House Lode Cases, 
6 Mont. 397, 12 P 858 [foll King v. 
Thomas, 6 Mont, 409, 12 P 865]; Silver 
Bow Min., ete., Co. v. Clark, 5 Mont. 
378, 5 P 570. 

[e] Statute applies, even though it 
is not known at the time that the 
claim contains minerals of sufficient 
value to justify expenditure for ex- 
tracting them. Callahan v. James, 141 
Calee2ot 4b sbsy.4- Calm Unrep, Cas: 
82.0 PR 104. 

66. Dower v. Richards, 151 U. S. 
658, 14 SCt 452, 38 L. ed. 305 [aff 81 
Cal. 44, 22 P 304]; Davis v. Weibbold, 
139 'U. S. 507, 11’ SCt 628, 35 L. ed. 238 
[rev 7 Mont. 107, 14 P 865]; Deffeback 
Vv. Hawke, 115 U. S. 392, 6-SCt 95, 29 
L. ed. 423 [aff 4 Dak. 20, 22 NW 480 
(foll Pierce v. Sparks, 4 Dak. 1, 22 NW 
491)]. 

67. Dower v. Richards, 151 U. S. 
658, 14 SCt 452, 38 L. ed. 305 [aff 81 
Cal. 44, 22 P 304]; Davis v. Weibbold, 
139 'U. S. 507, 11 SCt 628, 35 L. ed. 238 
{rev 7 Mont. 107, 14 P 865]; Deffeback 
v. Hawke, 115 U.S. 392, 6 SCt $5, 29 L. 
ed. 423 [aff 4 Dak. 20, 22 NW 480 (foll 
Pierce v. Sparks, 4 Dak. 1, 22 NW 
491)1; Clark v. Jones, 30 Ariz. 535, 
249 P 551; Tompstone Townsite Cases, 
QW Ariz, 2725.15 P 26. -MeCormick -y. 
Sutton, 97 Cal. 373, 32 P 444; Smith v. 
Hill, 89 Cal. 122, 26 P 644. 

[a] Evidence of knowledge.—A lo- 
cation uncertain as to the lands 
claimed, and unaided by proof of mon- 
uments, possession, or working, can- 
not be evidence that lands were then 


P 26. 

[b] Proof of lack of knowledge ad- 
missible.—In ejectment against one 
claiming under a town-site patent, 
where plaintiff relies on a subsequent- 
ly issued patent of the land as min- 
eral, raising the presumption that it 
was mineral land when the town-site 
patent was issued, defendant should 
be allowed to prove that it was not 
known to be mineral land. Davis v 
Wiebbold, 139 U. S. 507, 11 SCt 628, 35 
L. ed. 238 [rev 7 Mont. 107, 14 P 865]. 

[ec] Discovery of minerals inter- 
mediate filing of declaratory statement 
and issuance of patent does not give 
locators of mine superior right, at 
least where delay was caused by dila- 
tory tactics of mining claimant. Clark 
v. Jones, 30 Ariz. 535, 249 P 551. 

68. Dower v. Richards, 73 Cal. 477, 
15 P 105 (holding that another person 
has no right, without the consent of 
the owner, to run a tunnel under the 
portion of the land not included in the 
ledge for the purpose of working the 
ledge). 

69. Root v. Shields, 20 F. Cas. No. 
12,038, Woolw. 340 (construing the act 
of May 23, 1844). 

70. Northern Pac. R. Co. v. Smith, 
171 U. S. 260, 18 SCt 794, 48 L. ed. 157; 
Sparks v. Pierce, 115 U. S. 408, 6 SCt 
102, 29 L. ed. 428. 

[a]. Patent for land as placer min- 
ing claim.—Sparks v. Pierce, 115 U. 
S. 408, 6 SCt 102, 29 L. ed. 428. 

[b] Land grant to  railroad.— 
Northern Pacific R. Co. v. Smith, 171 
U. S. 260, 18 SCt 794, 43 L. ed. 157. 

[c] Special statute for relief of in- 
habitants of Gallup, New Mexico, did 
not grant to probate judge a certain 
quarter section, but merely authorized 
his entry in trust for inhabitants for 
town-site purposes, and, until entry 
was made under the law, the probate 
judge took no title to land. Dugan y. 
Montoya, 24 N. M. 102, 173 PB 118. 


71. Lockwitz v. Larson, 16 Utah 
275, 62 BP 279. 
72. Placer County v. Lake Tahoe 


R., etc., Co., 58 Cal. A. 764, 209 P 900. 
TS, USCA titre oa $i T1L9. 
74, Placer County v. Lake Tahoe 
R., etc., Co., 58 Cal. A. 764, 209 P 900. 
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from the application for the entry.75 

[§ 108] (4) Evidence of Entry. The duplicate 
of the record in the proper land office, on entry of 
land as a town site, is conclusive evidence in the 
state courts that the lands described therein have 
been settled on and occupied as a town site in ac- 
On a question as to the 
validity of a certain town-site entry, letters ad- 
dressed by the commissioner of the general land of- 
fice to a certain person described therein as the at- 
torney of the proprietors are admissible in connec- 
tion with the proofs of entry and of the action of 
the department upon the application for entry."7 

[§ 109] (5) Rights and Title Acquired by Entry 
or Declaratory Statement.** The entry and payment 
vests the legal title in the judge or the corporate au- 
thorities, according’ as to which made the entry,*® 
who are seized as trustees®® for the occupants accord- 


Buchanan, 19 Utah[R., etc., oon 58 Cal. A. 764, 209 P 900. 
80. 


cordance with the law.7@ 


75. Holland v 
11, 56 P .561 (eon ateine Comp. 108 
[1888] § 2816). 


76. Leech v. Rauch, 3 Minn. 448. 
eee Mankato v. Meagher, 17 Minn. 
73. Rights acquired by entry on 


public lands in general see supra § 74. 
79. Hussey v. Smith, 99 U.S. 20, 25 
L., ed. 314; McCloskey v. Pacific Coast 
Co., 160 Fed. 794, 87 CCA 568; Wheel- 
Crive wade, 1 Colo. Al 66 27 Br T19; 
Scully v. Squier, 13 Ida. 417, 90 P 
573, 30 LRANS 183 [aff 215 U. S. 144, 
Sl eSCt bil, 54) I. edhe 3d] s Kakin v- 
McCraith, 2 Wash. T. 112, 3 P 838. 

[a] Delay in payment of price.— 
The title vests in the trustee for the 
use of the occupants, at the time when 
the application is made, although the 
price is not paid and the receipt is- 
sued until several years afterward. 
pockwits v. Larsen, 16 Utah 275, 52 

{[b] Estate and trust powers are 
vested in the corporate officers, and 
not in the corporation itself. Aspen 
Varskuucker,.-10. Golo, 1184, 15°. P7915 
Georgetown y. Glaze, 3 Colo. 230; Bur- 
bank y. Ellis, 7 Nebr. 156. 

Le}. Freehold of inheritance must 
be implied in town-site trustees not- 
withstanding the omission of the 
words of succession in the statute, for 
this is necessary to the accomplish- 
ment.of the trust. Smith v. Pipe, 3 
Colo. 187. 

[d] As of what date title vests.— 
Upon issuance of the patent, title to 
the land passes to the trustee as of 
the date of the entry. Boise City v. 
Wilkinson, 16 Ida. 150, 102 P 148. 

fe] In Oklahoma (1) where lands 
are entered by trustees in trust for 
town-site occupants, the land still be- 
longs to the United States, in every 
substantial sense so far as real own- 
ership is concerned. Bockfinger v. 
Foster, 190 U. S. 116, 23 SCt 8386, 47 
L. ed. 975 [aff 10 Okl. 488, 62. P 799]. 
(2) Therefore one claiming under the 
homestead Jaws of the United States 
cannot maintain a suit against Okla- 
homa town-site trustees to divest 
them of the title held by them, under 
the act of May 14, 1890.  Bockfin- 
ger v. Foster, supra. (3) Town-site 
trustees are officers or agents of the 
government, and the issuance of pat- 
ent to them for a town site, and the 
recording of the same, did not operate 
to divest the department of the inte- 
rior of all control over the land em- 
braced therein. Hammer v. Hermann, 
TAOS 12%, (65; Peo43.— (4) ‘Thelcon- 
veyance of a town site to such trus- 
tees was for a particular use named 
by congress, and the courts had not 
the right to interfere in respect of the 
legal title in the hands of the gov- 
ernment agents. Hammer y. Her- 
mann, supra. 

{f] Filing of declaratory statement 
instead of making cash entry vests 
inceptive right in actual or bona fide 
settiers. Placer County v. Lake Tahoe 
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large.®? 


'U. S.—Bockfinger v. Foster, 190 
WHS: 118. 23 SCt 836, 47 L. ed. 975 [aff 
10 Okl. 488]; McCloskey v. Pacific 
Coast Co., 160 Fed. 794, 87 CCA 568. 

Ariz.—Clark v. Titus, 2 Ariz. 147, 
th ee Sal2y 

Colo.—WHisenhart v. Denver, 64 Colo. 
V4 iO Pati ok “Denver sve ment, 
Colo. 336. 

Minn.—Buffalo v. Harling, 50 Minn. 
551, 52 NW 931; Mankato v. Meagher, 
17 Minn. 265. 

pea erin v. Smith, 6 Mont. 
2955 eee ooDe 

Nebr.—Burbank vy. Ellis, 7 Nebr. 156. 

Okl1.—Walter Realty Co. v. Jones, 
35 ee 272, 129 P 840. 

Ss. D.—Goldberg v. Kidd, 5 S. D. 169, 
58 NW 574. 

Utah.—Lockwitz v. Larsen, 16 Utah 
275, 52 P-279. 

Wash.—WHakin vy. McCraith, 2 Wash. 
T. Lb2, 32d S3 8. 

[a] Trustee has. power to sue to 
protect.his title as trustee. Hartman 
v. Smith, 6 Mont. 295, 12 P 655. 

[b] Under special statute (the act 
of March 38, 1905), the person desig- 
nated by a smelting company to re- 
ceive title to a town site adjoining its 
land was a mere naked trustee, with 
no beneficial interest. Dull v. Le 
Fevre, 222 Fed. 471. 

[ec] Nature of trust in general.— 
The trust imposed on the mayor of an 
incorporated town under the Town- 
Site Act is for the benefit of the in- 
habitants, first as individuals, and 
then as a community. Scully v. Squi- 
er, 13. Ida. 417, 90 P' 573 [aff 215-U. S. 
144, 30 SCt 51, 54 L. ed. 131). 

[ad] Laws of United States create 
the trust assumed by a probate judge 
in territory, entering a town site. Ho- 
eye:v. Willis, 15 Ariz. 257, 188 P 15. 

81. See infra § 113. 

[a] Persons claiming adversely to 
trust.—Town-site trustees in Okla- 
homa cannot be adjudged in equity to 
be trustees for the benefit of one 
claiming adversely to the trust creat- 
ed by the act of congress under which 
the patent was issued to them. Ham- 
mer v. Hermann, 11 Okl. 127, 65 P 943. 

82. McCloskey v. Pacific Coast Co., 
160 Fed. 794, 87 CCA 568, 22 LRANS 
673; Denver v. Kent, 1 Colo. 336; 
Hodges v. Lemp, 24 Ida. 399, 135 P 250. 

[a] Gift of land.—Act Febr. 9, 1866 
§ 6, not providing for the sale of the 
land, but affecting to ‘give’ certain 
unclaimed lots to the city of Denver 
for the use of schools, was void. Den- 
ver v. Kent, 1 Colo. 336. 

[b] Joinder of town in action to 
obtain title—Where a county judge 
has entered land for town purposes, 
he is a naked trustee, and in a suit to 
obtain title of any of the land, the 


town, aS a_ residuary beneficiary, 
should be joined as defendant with 
as Graves v. Steel, 4 Greene (Iowa) 

88. Smith v. Hill, 89 Cal. 122, 26 
P 644; Georgetown. v. Glaze, 3 Colo. 


ing to their respective interests.*1 
town site not subject to individual claims are held 
by the trustees for the benefit of the community at 
The judge or the corporate authorities take 
the title and the execution of the trust in their of- 
ficial and political capacity,®* and not as individuals, 
so that the title and the trust passes to their suc- 
cessors in office until the trust is finally exhausted.** 

Declaratory statement. 
tory statement of intention to make entry provided 
for by statute®®> is to vest an inceptive right in ac- 
tual or bona fide settlers on the land.®® 

[§ 110] f. Execution of Trust.87 
be executed by the county judge or by the corporate 
authorities according as to which made the entry.*® 

Legislative control. 
or territory has the power to regulate the execution 
of the trust in respect to town-site lands,®® by es- 


[§§ 107-110 


Portions of the 


The effect of the declara- 


The trust is to 


The legislature of the state 


230; Smith v. Pipe, 3 Colo. 187; Whit- 
tlesey v. Hoppenyan, 72 Wis. 140, 39 
NW 355 [foll Tucker v. Whittlesey, 74 
Wis. 74, 41 NW 535, 42 NW 101]. 

Execution of trust in general see 
intrar 6 1105 

84. Howard v. Oroville School 
Dist., 22 Cal. A: 544, 135 P6895 Smith 
v. Pipe, 3 Colo. 187; Wheeler v. Wade, 
1 Colo. A. 66, 27 P 719; Whittlesey v. 
Hoppenyan, 72 Wis. 140, 39 NW _ 355 
{foll Tucker v. Whittlesey, 74 Wis. 
74, 41 NW 535, 42 NW 101]. 

[a] Where new county is formed 
embracing town site previously pat- 
ented to the judge of the county court 
of the original county, the judge of 
the county court of the new county 
is the proper person to execute the 
trust and convey to the beneficiaries. 
Whittlesey v. Hoppenyan, 72 Wis. 140, 
39 NW 355 [foll Tucker v. Whittlesey, 
74 Wis. 74, 41 NW 535, 42 NW 101]. 

[b] Superior court as successor of 
county court.—Under Const. art 6 §§ 
5, 6, making the superior courts the 
successors to the county courts, and 
clothing the judges of the superior 
courts with the powers formerly ex- 
ercised by the county judges, where 
land was patented to the county judge 
under the town-site act, to be held 
in trust for the use and benefit of the 
inhabitants of a town, the superior 
court judge who succeeds him is the 
proper person to convey the land. 
Smith v. Hill, 89 Cal. 122, 26 P 644. 

85. See infra § 106. 

86. Placer County v. Lake Tahoe 
R., ete., Co., 58 Cal. A. 764, 209 P 900. 

87. Execution of trust in general 
see Trusts [39 Cyc 290-463]. 

88. Wheeler v. Wade, 1 Colo. A. 66, 
eee 719; Allen v. Houston, 21) Kan. 

fa] Although town is incorporated 
between time of entry and issuance 
of patent, the legal title and the exe- 
cution of the trust vested in county 
judge who made the entry and re- 
ceived the patent, and his successors 
in office. Wheeler v. Wade, 1 Colo. A. 
Carel sa vale 

[b] Appointment of commission- 
ers.—Commissioners to divide a town 
site among the several occupants 
thereof, in pursuance of the Kansas 
statute, could be appointed by the 
probate judge only in cases where he 
himself entered the town site and not 
where it was entered by the corporate 


pepo Gen Allen v. Houston, 21 Kan. 
Oe In Alaska, under Act March 


8, 1891, §§ 11-14, relating to sites in 
Alaska, legal title to lots in Juneau 
can only be acquired from the town- 
site trustee, and his decision on ques- 
tions of fact is conclusive, in absence 
of fraud, unless reversed on appeal to 
the land department. McGrath v. 
Valentine, 167 Fed. 473, 93 CCA 109. 

89. Artz. —Hoeye vy. Willis, 15 Ariz. 
2D ge dios: belo Clarkenve Titus, 2 Ariz. 
147, 11 P 312. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ‘ 


§§ 110-112] 


tablishing rules and regulations relating to the de- 
termination of claims to possession,°° the extent of 
possession which may fairly be considered as an oc- 
eupancy for town purposes,®! the execution and de- 
livery to those found to be occupants in good faith 
of some official recognition of title in the nature of 
a conveyance,®? and the disposition of the land not 
occupied for town purposes by individuals,®? and 
of the proceeds of sales.°4 But it cannot change or 
alter the conditions of the trust,®® substitute one 
eestui que trust for another,®® or in any way dimin- 
ish the rights of occupants.97 

Scope of trustee’s authority and duty. The trus- 
tee has no authority except such as is conferred up- 
on him in express terms,°* and in performing his 
trust must strictly comply with the requirements of 
the statute,®® and cannot give any rights, or change 
or take away the rights of occupants.1_ The person 
who ex officio becomes the successor to a town-site 
trustee has the duty of executing so much of the 
trust as his predecessor had failed to execute.? 

The corporation may maintain its bill to correct 
an abuse of the trust affecting the common interest 
of all the beneficiaries,* but cannot interfere between 
individual applicants. 

Duration. The trust continues until the whole 
town site is finally disposed of.® 

Compensation of trustee. Provision is sometimes 
made by statute for the compensation of the trus- 


Colo.—Pueblo v. Budd, 19 Colo. 579, 
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19 Colo. 579, 36 P 599; Winfield Town 2. 
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tee.® 

[§ 111] g. Surveys and Plats.? The only author- 
ity of a surveyor employed to plat and lay out the 
lands in a town site is to plat the town in conformity 
with the lots and blocks,’ and a survey or plat not 
coinciding with the rights of occupants is void.® 

Expense of survey. The state statutes generally 
provide for the payment of a fee to defray the ex- 
penses of the survey.!° Commissioners appointed by 
a probate judge to survey and plat town sites, set 
apart the lots to occupants, and assess the expenses 
against the several lots cannot collect the costs of 
such proceedings, or require a deposit from appli- 
cantssat 

[§ 112] h. Dedication or Designation of Land for 
Streets or Other Public Uses. A part of a town site 
in the actual possession of an occupant, and covered 
with his improvements, cannot be cut off and inelud- 
ed in a street;1* but the selection of a lot in a pro- 
jected town site in Oklahoma, in accordance with a 
plat agreed upon by a portion of the occupants at 
or near the date of the opening to settlement, did 
not vest such an unconditional title in the selector as 
would prevail against the right of the city to the use 
and occupation of the lot as a public street under a 
subsequent survey, made or approved pursuant to 
the statute by trustees appointed to make town-site 
entries for the several use and benefit of the oc- 
cupants, the selector not being an occupant thereof 


Howard v. Croville School Dist., 


36 P 599; Cofield v. McClellan, 1 Colo. | Co. v. Maris, 11 Kan. 128; Helena v.| 22 Cal. A. 544, 135 P 689. 

370. Albertose, 8 Mont. 499, 20 P 817. 3. Aspen v. Rucker, 10 Colo. 184, 
Ida.—Boise City v. Wilkinson, 16 98. Hall v. Ashby, 2 Mont. 489. 15 P 791; Georgetown v. Glaze, 3 

Ida. 150, 102 P 148. [a] Oklahoma.—(1) Act  Congr.| Colo. 230. 


Kan.—Winfield Town Co. v. Maris, 
11 Kan. 128. 

Mont.—Helena v. Albertose, 8 Mont. 
499, 20 P 817; Hall v. Ashby, 2 Mont. 


489. 
Nebr.—Tecumseh Town Site Case, 
3 Nebr. 267. 


Okl.—Brown vy. Parker, 2 Okl. 258, 
39) Reo 6c ; 

[a] Word “disposal,” as used in 
the statutory provision defining the 
power of the legislature, must be con- 
strued to mean ‘‘distribution” when 
applied to lots actually settled and 
possessed. Scully v. Squier, 1 Ida. 
417, 90 P 578, 30 LRANS 183 [aff 
Oth Wen l44, 3) SCrb1, 54.0. ed 13st). 

90. Ricks v. Reed, 19 Cal. 551; In 
re Selby, 6 Mich. 193: Brown v. Par- 
ker, ..2) Okl. 258,39. BP. 567. 


91. Ashby v. Hall, 119 U. S. 526, 
Ta SCt 308, 30 i. ed. 469; Pueblo v. 
Budd, 19) Colos 519578648. 5995, In re 
Selby, 6 Mich. 193. 

92, Ashby. xv. Hall, 119 U.S. 526, 
7 SCt 308, 30 L. ed. 469; Pueblo v. 


Budd, 19 Colo. 579, 36 P 599. 

[a] "erritorial statute requiring 
payment by “claimant” to the trustee 
of a fixed purchase price before he is 
entitled to a deed applies to actual 
occupants, and not only to those who 
merely claim the right to possession, 
and an occupant, to be entitled to 
his deed, must be a claimant, file his 
statement, and pay to the trustee the 
purchase-price. Robertson v. Martin, 
8 Ariz. 422, 76 P 614. 

Conveyance to occupants in general 
see infra §§ 127-133. 

93. In re Selby, 6 Mich. 193. 

94. Ashby v. Hall, 119 U. S. 526, 
7 SCt 308, 30 L. ed. 469; Newhouse vy. 
Simond, 3 Wash. 648, 29 P 268. 

95.) Clark v. Titus; 2 Ariz. 147, 14 
Winfield Town Co. v. Maris, 
In re Selby, 6 Mich. 193; 
Goldberg v. Kidd, 5 S. D. 169, 58 NW 


574. 
19 Colo. 579, 


96. Pueblo v. Budd, 


36 P 599; Helena v. Albertose, 8 Mont. 


499, 20 P 817. 
O7.  AShbDY Ve ally tho US, 526; 7 
SCt 308, 30 L. ed. 469; Pueblo v. Budd, 
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March 3, 1891 § 17 providing that pro- 
bate judges in Oklahoma shall have 
“such jurisdiction in townsite matters 
and under such regulations as are pro- 
vided by the laws of the state of 
Kansas,” repudiated St. (1893) p 1145, 
relating to such jurisdiction, and left 
the matter to be determined wholly 
by the laws of the United States and 
of Kansas. Brown vy. Parker, 2 Okl. 
258, 39 P 567. (2) There is no stat- 
ute authorizing the president and 
trustees of towns and villages to dis- 
pose of lots unsold in a town site, 
entered under U. S. Rev. St. § 2387 
for the benefit of occupants, or to 
convey the same for school purposes, 
after deeds to such occupants sever- 
ally for all lots proved up by them 
under the Townsite Law. Caddo 
County School Dist. No. 160 v. Alcott, 
31 Okl. 122, 120 P 562. (3) The find- 
ings of town-site commissioners ap- 
pointed by the probate judge, under 
the town-site laws of Kansas, are 
only advisory and the court may, on 
a proper showing, reéxamine the ques- 
tions. Walter Realty Co. v. Jones, 
35 Ok]. 272, 129 P 840. 

99. Hall v. Ashby, 2 Mont. 489; 
Edward v. Tracy, 2 Mont. 49; Ming 
v.. Truett, 1 Mont. 322. See Boise 
City v. Wilkinson, 16 Ida. 150, 102 P 
148 (disposal of lands and of pro- 
ceeds of sale is to be conducted under 
such regulation as legislature may 
prescribe). 

[a] Excessive fees.—(1) A Nevada 
town-site trustee, who under mistake 
as to authority, collected of grantees 
of lots greater fees for an attorney 
obtaining patent than the statute au- 
thorized, as to excess, is a trustee not 
for the attorney but for the grantees. 
Donovan v. Stevens, 179 Cal. 32, 175 
P 400. (2) Since the trustee’s lia- 
bility is directly to those who made 
the excess payments, such funds may 
not be ordered paid to his successor 
as judge, as his successor as trustee 
under the original trust. Goodrich v. 
Stevens, 46 Nev. 156, 208 P 431. 

1. Parchen v. Ashby, 5 Mont. 68, 
1 P 204. 


4 Georgetown v. Glaze, supra. 

5. Aspen y. Rucker, 10 Colo. 184, 
auisye rl ed 70 G ali 

6. State v. Stevens, 34 Nev. 128, 
LLGwes GOl: 

[a] Statute construed see State v. 
Stevens, 34 Nev. 128, 116 P 601. 

7. Surveys and plats of public 
lands in general see infra §§ 48-56. 

8. Scully v. Squier, 13 Ida. 417, 90 
P 578 faff 215 U.S. 144,30 SCt ba) 54 
edsat3d | 

9. Scully v. Squier, supra; Parchen 
v. Ashby, 5 Mont. 68, 1 P 204. 

[a] Approval of county commis- 
sioners under statutory authority can- 
not give any validity to such survey 
or plat. Parchen v. Ashby, 5 Mont. 
68, 1 P 204. 

10. See statutory provisions. 

[a] Questioning validity of survey 
as affecting right to fee.—A claimant, 
who not only failed to show that the 
charge made by the trustee for a sur- 
vey was illegal, but who relied on the 
survey made by him, could not suc- 
cessfully question its validity as af- 
fecting the right of the trustee to 
compensation therefor. State v. Ste- 
vens, 34 Nev. 128, 116 P 601. 

[b] Construction of statutes as to 
amount.—Under Comp. L. § 349, re- 
quiring a fee of cents for each 
lot to be paid to the trustee to defray 
the expenses of the survey of the 
town site, the maximum fee for each 
lot is one dollar. State v. Stevens, 
84 Nev. 128, 116 P 601. 

11. Brown vy. Parker, 2 Okl. 258, 39 
P 567. 

12. See Gervasoni v. Petaluma, 189 
Cal. 306, 208 P 120 (the rights of the 
occupants with reference to a street 
platted, but not otherwise shown to 
exist, were not affected by the acts 
providing for the map, since there 
was authority to represent only those 
streets actually existing, and a new 
layout was not permissible without 
consent of the occupants); Peo. v. 
Jones, 6 Mich. 176 (as to right of 
owners in the city of Detroit). 
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when the trustees made entry of the land, nor when 
the conveyance to them was made by the govern- 
ment.’* So also one who has no title to real estate 
claimed by a city as a street under a deed made by 
the probate judge under the Town-Site Act cannot 
by mere occupancy and use acquire the right to ques- 
tion whether all the conditions precedent to the 
execution of such conveyance had been complied with 
by the city.14 Where the governing officers of a 
town site made and adopted a survey and plat of 
a town site, on which were designated streets, lots, 
alleys, and blocks, and the same was generally ac- 
cepted by the inhabitants, and thereafter the act of 
congress relating to the entry of town sites in Okla- 
homa?® was passed, and the secretary of the interior 
under that act appointed town-site trustees, and 
adopted the survey and plat formerly made, and con- 
veyance was made of the lots according to the plat, 
this constituted a dedication of the lands designated 
on the plat as streets, so as to divest the rights there- 
in of one claiming as occupant, leaving the occupant 
no remedy against the city or the trustees.1® It 
has been held that persons who claim under a town- 
site patent took subject to the rights of the publie 
in highways established prior to the taking of any 
steps to acquire from the government title to’ the 
town site.17 After the township plat has been ae- 
cepted and filed according to law the trustee has no 
authority to establish an alley or street,1® nor can 
he vacate a street or alley of a town site.19 Under 
the provision of the Town-Site Act which allows a 
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[§§ 112-113 


city to acquire undisposed of lots for publie use as 
sites for public buildings, the city acquires no right 


to the use and occupancy of the lots until the seere- ° 


tary of the interior has directed that the lots be re- 
served for such purpose for the city, or has executed 
a proper conveyance, or directed it to be executed by 
the town-site trustees, to the city for such purpose ;”° 
and a trustee to whom lands are patented under the 
Town-Site Law has no power to dedicate any of such 
lands to public use.?1 The acceptance by the goy- 
ernment of the plat of a town-site does not constitute 
a dedication by it to the county of a block designat- 
ed as a courthouse square,?? nor does the sale of lots 
by the government pursuant to the Town-Site Law 
constitute such a dedication.?§ 

Suit to protect public right. In a suit by the trus- 
tee to quiet title to a public commons, a map made 
by a surveyor under authority of the legislature, 
showing the commons designated as such, consti- 
tutes prima facie evidence of the contents thereof,** 
and the burden is on defendant to overcome such 
prima facie case.?® 

[§ 113] i. Persons Entitled to Benefit of Entry— 
(1) In General. The beneficiaries of the trust cre- 
ated by the town-site laws are those who at the time 
the entry is made are the occupants of the land,”°® 
or entitled to the occupancy thereof,?7 according to 
their respective interests.28 Any occupant capable 
of acquiring title to real estate may be a beneficiary 
under the Town-Site Law;?® but it was the inten- 
tion of congress to dispose of lots in town sites to 


13. Oklahoma City v. McMaster, 
196 U. S. 529, 25 SCt 324, 49 L, ed. 587 
{rev 12 Okl. 570, 73 P 1012] (decided 
under Act May 14, 1890 c 207). 

14. Laughlin v. Denver, 24 Colo. 
255, 50 P 917 (holding that it must be 
presumed that the judge did his duty 
in ascertaining whether there had 
been compliance with such conditions 
before executing the deed). 


15. USCA tit 43 §§ 1111-1117. 

16. Guthrie v. Beamer, 3 Okl. 652, 
41 P 647. ° 

17. Red Bluff v. Walbridge, 15 
Gale "AY 770; 116 P77... See Ui. 8. v. 


McGlinchy, 5 Alaska 4 (as to dedica- 
tion of streets prior to extension of 
land laws to Alaska). 

18. McCloskey v. Pacific Coast Co., 
160 Fed. 794, 87 CCA 568; Globe v. 
Slack, 11 Ariz. 408, 95 P 126; Hall v. 
Ashby, 2 Mont. 489. 

[a] Legislature may authorize 
the trustee of such town sites to di- 
vide unoccupied land within the town 
sites into lots and blocks and dispose 
of them for the public benefit, and to 
that end establish streets and alleys 
onto such unoccupied land. Globe v. 
Slack, 11 Ariz. 408, 95 P 126. 

19. Boise City v. Wilkinson, 16 
Ida. 150, 102 P 148. 

20. Oklahoma City v. Hill, 6 Okl. 
114, 50 P 242. 

[a] Authority to set aside.—The 
authority to reserve not to exceed one 
section of land in each county in the 
Cheyenne and Arapaho country for 
county seat purposes, conferred by 
Act Congr. March 3, 1891 § 17, on the 
secretary of the interior, gave ‘him 
power to set aside, for municipal 
needs, such lots in the town site as, 
in his judgment, were necessary. 
Foot v. Watonga, 37 Okl. 43, 130 P 
597; League v. Taolga, 35 Okl. 277, 
129 PLT 02: 

[b] What law governs.—Devolu- 
tion of title to lots on town sites in 
the Cheyenne and Arapaho country 
reserved for county seats by the sec- 
retary of the interior is governed by 
U. S. Rev. St. §§ 2387, 2388, and the 
town-site laws of Kansas, as modi- 


fied by the act of congress of March 
3, 1891. League v. Taloga, 35 Okl. 
277, 129 P 702; Foot v. Watonga, 37 
Okl..43; 130 PB. 597. - 

21. McCloskey v. Pacific Coast Co., 
160 Fed. 794, 87 CCA 568; Buffalo v. 
Harling, 50 Minn. 551, 52 NW 931. 

22. Collins v. Big Horn County, 20 
Wyo. 517, 126 P 465. 

{a] Neither surveyor, town-site 
entryman, nor department of the in- 
terior has power, without authority 
from congress, to dedicate any part 
of the public domain to the county. 
Collins v. Big Horn County, 20 Wyo. 
517, 126 P 465. 

23. Collins v. Big Horn County, 
supra. 

24. Placer County v. Lake Tahoe 
R., ete., Co., 58 Cal. A. 764, 209 P-900- 

25. Placer County v. Lake Tahoe 
R., etc., Co., supra. 

[a]. Evidence insufficient to sus- 
tain burden: (1) Evidence held in- 
sufficient to show actual occupancy 
by defendant’s predecessor in title at 
the time of the location of the town 
site, under the act of congress of 
March 2, 1867, so as to except the 
land so occupied from the land dedi- 
cated. Placer County v. Lake Tahoe 
R., ete., Co., 58 Cal. A. 764, 209 P 900. 
(2) Evidence held not to sustain the 
burden on defendant railroad com- 
pany of showing that the track pass- 
ing throug'h the commons was with- 
in its franchise. Placer County vy. 
Lake Tahoe R., etc., Co., supra. 

26. U. S.—Stringfellow v. Cain, 99 
UW. SS. 610,726 Led. 421i) \Cofield iv. 
McClelland, 16 Wall. 331, 21 L. ed. 
339 [aff 1 Colo. 370]; McCloskey v. 
Pacific Coast Co., 160 Fed. 794, 87 
CCA. 568, 22 LRANS 673. 

Ariz.—Globe v. Slack, 11 Ariz. 408, 
95 P 126; Clark v. Titus, 2 Ariz. 147, 
Le oieae 

Cal.—-Neil v. McNear, 57 Cal. 424. 

Colo.—WHisenhart v. Denver, 64 
Colo. 141, 170 P 1179; Pascoe v. 
Green, 18 Colo. 326, 32 P 824; Tucker 
v. McCoy, 8 Colo. 368, 8 P 667; Adams 
v. Binkley, 4 Colo. 247; Webber vy. 
Petty, 2 Colo. A. 63, 29 P 1016. 


Ida.—Hodges v. Lemp, 24 Ida. 399, 
135 P 250; Scully v. Squier, 13 Ida. 
417, 90 P 573, 30 LRANS 1838 [aff 215 
U.S. 144, 31 SCt 51, 54 L. ed. 131]. 

Kan.—Rathbone v. Sterling, 25 
Sey 444; Sherry v. Sampson, 11 Kan. 


Minn.—Mankato v. Meagher, 17 
Minn. 265; Morris v. Watson, 15 
Minn: 212; Carson v. Smith, 12 Minn. 
546; Leech v. Rauch, 3 Minn. 448. 

S. D.—Goldberg v. Kidd, 5 S. D, 169, 
58 NW 574. 

Utah.—Lockwitz v. Larson, 16 
Utah 275, 52 P 279. 

Wash.—Eakin v. McCraith, 2 Wash. 
Tis Ss PASSsSs 

[a] Purpose of statutes.—The act 
of congress of March 2, 1867 and L. 
(1909) p 836 § 31 relating to presen- 
tation of affidavit by one entering 
town site, are for the benefit of the 
occupant of the land at the time of 
the entry. Douglass v. Tillicum Dev. 
Co., 116 Wash. 318, 199 P 451. 

[b] Occupant as “proprietor.’”— 
“We are bound to suppose that in or- 
der to have become the ‘proprietors,’ 
they had done all that the act of con- 
gress contemplates, to acquire such 
an occupation as would entitle them, 
in preference to any other persons, to 
claim and receive the land from the 


oy. Davis v. Murphy, 3 Minn. 
[eo] Evidence held sufficient to 


Support finding that grantee from 
town trustees was an undisputed 
bona fide occupant. Gervasoni vy. 
Petaluma, 189 Cal. 306, 208 P 120. 

27. Stringfellow v. Cain, 99 U. 
S. 610, 25 L. ed. 421; Cofield v. Mc- 
Clelland, 16 Wall. (U. S.) 331,21. L. 
ed. 339 [aff 1 Colo. 370]. See Black 
v. Galindo, 40 Cal. 171 (one claiming 
under person who was not in posses- 
Sion did not establish his right be- 
cause he failed to show that such per- 
son held possession through others 
as tenants). 

28. Sherry v. Sampson, 11 Kan. 
611. See also cases supra text and 


“notes 26, 27. 


29. Blue Harth County v. St. Paul, 
etc., R. Co., 28 Minn. 503, 11 NW 73. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 113-115] 


those only who would possess and use them,?° and 
to give the benefit of the entry to bona fide, and not 
to mere temporary, occupants,*! nor to persons elaim- 
ing the land for purely speculative purposes;*?_ and 
mm general such lots can be claimed and held only 
by one in the actual use, occupation, or possession 
thereof,** which may be evidenced by stakes, fene- 
ing, buildings, residence, and improvements showing 
the fact.*4 A county or municipal corporation, ca- 
pable of holding and acquiring real estate, if in the 
actual occupancy of any part of a town site at the 
time of the entry is capable of becoming a beneficiary 
under the Town-Site Law;3* and when a town-site 
company settles upon and occupies land it is entitled 
to have a trust established and declared in its fa- 
vor.°° Indian natives of Alaska, although living in 
villages, are not entitled to: become the owners of 
town lots in any towns located under the act of 
congress.°* 

[§ 114] (2) Character and Sufficiency of Occu- 
pancy. The occupancy may be for residence,** or 
‘business,*?® or other use;*° but the residence, busi- 
ness, or use must be by the claimant,*! as no one is 
allowed to take up lots by his agent.*? The occu- 
paney must consist in actual residence on the land 
claimed** or an inclosure,#* or some permanent im- 
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provement thereon;4® and must be of a character 
which evidences an intention to use the land for resi- 
dence or business purposes,*® and not to hold it for 
speculation merely.47 The possession or occupancy 
must be actual,*® open,*® apparent,®° notorious,°1 
unequivocal,®? uninterrupted,®? exclusive,®* right- 
ful,°> and in good faith.** It must be such an oc- 
cupation and possession as openly asserts the right 
and dominion of the claimant over the property as 
against each and every other person,®? and carries 
with it the evidence of ownership,®® and a mere tem- 
porary and partial occupation by a trespasser gives 
him no rights in the land.®® One who has never been 
in the actual possession of land cannot be an oe- 
cupant thereof within the Town-Site Law;°° and 
while in order to protect his rights the claimant need 
not maintain an actual oceupancy,*? he must in some 
form retain control of the property to the exclusion 
of any adverse entry.°®? 

[§ 115] (3) Residence of Occupant. While it has 
been said that the Town-Site Law is intended for the 
benefit and protection of actual citizens or residents 
of the town,®? it is well established that one who uses 
a lot and occupies it in good faith with buildings or 
other improvements or property, which show his in- 
tention to possess and claim it under the Town-Site 
52. Schnepel v. Mellen, 3 Mont. 


30. Sawyer v. Van Hook, 1 Alaska Ape Mankato v. Meagher, 17 Minn. 
108. : 
31.. Ricks v. Reed, 19 Cal. 551 37. Johnson v. Pacific Coast SS. 


(holding that state legislation requir- 
ing the claimant of the title to town- 
site lands to show that he was one of 
the original occupants or locators of 
the town, or derives his title from 
such an occupant or locator, is valid). 

32.) 7 Clark vo Titus, 2° Ariz.iW47, 11 
P 312; Hodges v. Lemp, 24 Ida. 399, 
ae P 250; Lechler y. Chapin, 12 Nev. 

[a] Deed conveying two thousand 
one hundred out of two thousand 
three hundred lots of a town site to 
a company, as tenants in common, is 
evidently for purposes of, speculation, 
and a breach of the trust, and is in- 


valid. Clark v. Titus, 2 Ariz. 147, 
cial Slee gia We 
33. Alaska.—Price v. Brockway, 1 


Alaska 233. 

Ariz.—Singer Mfg. Co. vy. Tillman, 3 
Aniz.. 122;).21, +P. 818: 

Colo.—Aspen v. Aspen Town, etc., 
©o:,- 10. Colo, 191,715) +794, 16 F160; 
Aspen v. Rucker, 10 Colo, 184, 15 P 
791: Adams v., Binkley, 4 Colo. 247. 

Kan.—Winfield Town Co. v. Maris, 
Heian ae as. 

Mont.—Schnepel v. Mellen, 3 Mont. 
118. 

Nev.—Lechler v. Chapin, 
65. 

Utah.—Holland v. 
Utah 11, 56 P 561. 

[a] One who lays out town site 
into lots, blocks, streets, and alleys 
acquires no rights thereby. Price v. 
Brockway, 1 Alaska 233. 

[b] Circumstances not amounting 
to occupancy.—Where a claimant for 
a tract of land within a town site 
camped on the ground two nights 
while passing on a journey, and also 
two nights on his return, at which 
time he set stakes at its corners, 
without any other mark of settlement 
or occupancy, and later next spring 
the occupied a tent on the tract for a 
short time with dozens of other per- 
sons, but made no other settlement or 
occupancy, there were not such acts 
of occupancy and use as enabled him 
to acquire a preference right by pos- 
session against one who first built a 

’ dwelling house on the lot, and con- 
+inuously and in good faith occupied 
the ground thereafter. Osgood v. 
Donnelly, 1 Alaska 385. 


Buchanan, 19 


34. Price v. Brockway, 1 Alaska 
233), 
“BB. Blue Earth County v. St. Paul, 


etc., R. Co., 28 Minn. 503, 11 NW 73. 


12 Nev. 


Co., 2 Alaska 224 (decided under the 
act of March 3, 1891). 

38. Singer Mfg. Co. v. Tillman, 3 
Ariz. 122, 21 BP 8i3; Cain “vy. Young, 1 


Utah 361. 

39. Singer’Mfg. Co. v. Tillman, 3 
Ariz 122, 21° PoSL8-nCain ve Young, 2 
Utah 361. 

40. Singer Mfg. Co. v. Tillman, 3 
Ariz. 122, 21 P 818; Cain v. Young, 
1) Utah 36n. 

41. Singer Mfg. Co. v. Tillman, 3 
Ariz. 122, 21 P 818; Cain v. Young, 1 
Utah 361. 

42. Singer Mfg. Co. v. Tillman, 3 
Ariz. 122, 21 P 818; Cain v. Young, 1 
Utah 361. 

[a] Under the act of congress of 
May 23, 1844, settlements might be 


otherwise than in person, and there 
need be no cultivation of the soil; 
and lands might be held by a person 
residing without the state, if he kept 
a representative fairly on the land, by 
improvement, tenant, or agent. Car- 
son v. Smith, 5 Minn. 78, 77 AmD 539; 
Leech v. Rauch, 3 Minn. 448. 

43. Thompson v. Holbrook, 1 Ida. 
609 (according to the legal subdivi- 
sion of the town into lots, blocks, 
acres, or fractions thereof). 

44. Thompson y. Holbrook, supra. 

45. Thompson v. Holbrook, supra. 

46. Pascoe v. Green, 18 Colo. 326, 
32 P 824. 

[a] The partial building of a 
rough board shanty on one of several 
lots, which building remained un- 
finished and uninhabitable, and the 
placing of posts around a portion of 
the lot, is not such a bona fide occu- 
pancy as will entitle one to a convey- 
ance of lots under the Town-Site Act. 
Pascoe v. Green, 18 Colo. 326, 32 P 
824. 
47. Pascoe v. Green, 18 Colo. 326, 
32 P 824; Lechler v. Chapin, 12 Nev. 
65. 

48. Singer Mfg. Co. v. Tillman, 3 
Ariz. 122, 21 P 818; Schnepel v. Mel- 
len, 8 Mont. 118; Lechler v. Chapin, 
12 Nev. 65; Cain v. Young, 1 Utah 
Sol Pratt... LOUne. Vt sWitah 347: 
Hussey v. Smith, 1 Utah 129 [rev on 
other grounds 99 U. S. 20, 25 L. ed. 
314]. 


49. Schnepel v., Mellen, 3 Mont. 
118; Lechler v. Chapin, 12 Nev. 65. 
50. Schnepel v. Mellen, 3 Mont. 


118; Lechler v. Chapin, 12 Nev. 65. 
51. Schnepel v. Mellen, 3 Mont. 
118; Lechler v. Chapin, 12 Nev. 65. 


118; Lechler v. Chapin, 12 Ney. 65. 
Here Schnepel v. Mellen, 3 Mont. 

54. Schnepel v. Mellen, supra. 

55. Pratt v. Young, 1 Utah 347. 

56. Singer Mfg. Co. v. Tillman, 3 
Ariz. 122, 21 P 818; Pratt v. Young, 
1 Utah 347. See In re Selby, 6 Mich. 
193, 204 (words “settled” and “occu- 
pied” are inapplicable to any state of 
things other than a bona fide use and 
improvement of land). 

57. Schnepel v. Mellen, 3 Mont. 
118; Lechler v. Chapin, 12 Nev. 65. 

[a] “Settled ypon” as used in the 
statute means taken possession of. 
It includes such an improvement of 
the lot by the erection of buildings or 
fences, or by actual residence there- 
on, or by such other acts of posses- 
sion and improvement as clearly and 
unmistakably show.that it is bona 
fide the intention of the settler to take 
and hold possession of the lot, and 
that his possession and improvement 
is intended to be permanent and for 
himself. Sawyer v. Van Hook, 1 Alas- 
ka 108. 

58. 
118; 

59. 
118. 

60. Pratt v. Young, 1 Utah 347; 
Hussey v. Smith, 1 Utah 129 [rev on 
pens grounds 99 U;°S. 20; 25 Le ed. 

[a] Attempts to gain possession. 
—Where settlers have staked town 
lots, and have attempted to take 
peaceable possession of them, and 
have been prevented by force, by one 
attempt to stake and take possession 
thereof, from occupying or making 
any improvements thereon, such an 
attempt to stake and take possession 
of such lots is equivalent to the erec- 
tion of improvements, as against him 
who prevented by force the staking 
of the lots and the improvement 
thereof, and will be regarded as such, 
as against anyone attempting to set 
up a claim by, through, or under him 
who exercised the force, if such at- 
tempts at occupancy are not aban- 
doned. Jackson v. Thornton, 8 Okl. 
331, 58 P 951 [foll Downman vy. Saun- 
ders, 3 Okl. 227, 41 P 104]. 

61. Stringfellow v. Cain, 99 U, S. 
610, 25 Li ed. 421. 

62. Stringfellow v. Cain, supra. 

63. Singer Mfg. Co. v. Tillman, 3 
Ariz. 122, 21 P 818; Lechler v. Chapin, 
12 Nev. 65. 


Schnepel v. Mellen, 3 Mont. 
Lechler v. Chapin, 12 Nev. 65. 
Schnepel v. Mellen, 3 Mont. 
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Law, can acquire title thereto, although he may not 
reside on such lot,®* or even in the town,®® and has 
never resided in the town. 

[§ 116] (4) Extent of Occupancy. The occupa- 
tion of one legal subdivision does not draw to it an- 
other subdivision, although adjoining or contiguous 
thereto.®* 

[§ 117] (5) Time of Occupancy. The trust closes 
upon the entry of the town site,°* and the rights of 
persons as beneficiaries thereunder must be deter- 
mined as of that date;®® and so the rights of an 
occupant under the law cannot be acquired by settling 
upon town-site land after the entry thereof,’® or 
after the submission of the proofs on which the en- 
try is allowed,’1 nor does one who previously occu- 
pied the land but had ceased to oceupy it before the 
entry acquire any rights under the entry.*? 

[§ 118] (6) Notice of Intention To Claim Prop- 
erty. The improvements of a settler upon a town 
lot, by which he gains possession, are in themselves 
equivalent to an announcement of his intention to 
claim and hold the property under the law,‘* and 
a notice of such intention, filed in the recorder’s of- 
fice, adds nothing to his rights.** 

[§ 119] (7) Sale or Lease by Occupant.*> The 
occupant has such an equitable interest in the prem- 
ises as he can sell and convey,?® and the purchaser 
acquires such an interest as entitles him to a con- 
veyance under the trust.77 So also one having a 
bona fide occupancy can afterward lease the land 
and still retain his right thereto.7* But a contract 

64. U. S—Hussey v. Smith, 99 U.| fra §§ 542-569. 


S. 20, 25 L. ed. 314; Stringfellow v. 76. 
Gain, 98 U.S. 610, 25 L. ed: 421. 
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U. §.—Stringfellow v. Cain, 99 
WSs 610/525 we sedi 421% 
Alaska.—Sawyer v. Van Hook, 1)j Smith, 99 U.S. 20, 25 L. ed. 314 [rev 


[§§ 115-123 


of sale or lease which conflicts with the statutory re- 
quirement that the title shall be made to an in- 
habitant who is an occupant and has an interest will 
not be recognized in deciding to whom the govern- 
ment title shall go.7° 

[§ 120] (8) Death of Claimant. The possessory 
right of the occupant of town-site lots, subject to 
entry under acts of congress, has the status of real 
estate,°° and, upon the death of the occupant, de- 
scends according to the rules established by the 
statutes of the state,*? and if the heirs maintain such 
possession they are entitled to the land when the 
town site is entered.*? A fortiori the equitable title 
of the occupant of land in a town site which has been 
entered descends to his heirs.*? 

[§ 121] (9) Abandonment of Occupancy after 
Entry.*4 Even after the entry an occupant may 
lose his rights by abandonment of the property at 
any time before he becomes entitled to a deed.8>  . 

[§ 122] j. Amount of Land Which May Be Ac- 
quired by Individuals. If the occupancy embraces 
more than one lot, block, ete., the occupant is enti- 
tled to a deed for the whole,®® except that perhaps,- 
where a street intervenes between blocks, lots, ete., 
the claim cannot go over or beyond it.§7 

[§ 123] k. Rights of Occupants. Prior to the en- 
try of a town site, all the interest which an occupant 
has in the land which he occupies is an inchoate right 
to the benefit of the Town-Site Law in ease the 
property shall be purchased from the United States 

| by the corporate authorities or the county judge 
gress of Febr. 2, 1829, granting the 
right to purchase town lots to occu- 


pants and their legal representatives. 
Morehouse v. Phelps, 21 How. (U. S.) 


Hussey v. 


Alaska 108. 

Kan.—Greiner v. Fulton, 
405, 26 P 705. : 

Minn.—Leech v. Rauch, 3 Minn. 448. 

Okl.—Downman vy. Saunders, 3 Okl. 
227, 41 P104; Hagar v. Wikoff, 2 Okl. 
530,39 P1281. 

65. Stringfellow vy. Cain, 99 U. S. 
610, 25 L. ed. 421; Hussey v. Smith, 
99 U. S. 20, 25 L. ed. 314; Downman 
v. Saunders, 3 Okl. 227, 41 P 104; Ha- 
gar v. Wikoff, 2 Okl. 580, 39 P 281. 

66. Hagar v. .Wikoff, supra. 

67. Thompson v. Holbrook, 1 Ida, 
609. 

68. Pascoe v. Green, 18 Colo. 326, 
32 P 324; Adams v. Binkley, 4 Colo. 
247; Clayton v. Spencer, 2 Colo. 378; 
Cook v. Rice, 2 Colo. 131. 

69. Globe v. Slack, 11 Ariz. 408, 95 
P 126; Singer Mfg. Co. v. Tillman, 3 
Ariz. 122, 21 P 818; Pascoe v. Green, 
18 Colo. 326, 32 P 824; Lockwitz v. 
larson, 16 Utah 275,/52. P 279. 

70. Leech v. Rauch, 3 Min. 448; 
Lockwitz v. Larson, 16 Utah 275, 52 
P 279. But see Lechler v. Chapin, 12 
Nev. 65 (land subject to location until 
patent issued). 

[a] Rule applied.—Under the stat- 
ute, the probate judge was a trustee 
for those who were actually occupy- 
ing the land at the date a town site 
was entered, and the lot holders could 
claim only to the extent of such oc- 
cupancy. Hisenhart v. Denver, 64 
Colo, 241) Li0mP 179 [att 27, Colo. A: 
470, 150 P 729]. 

71. Castner v. Gunther, 6 Minn. 
119. 


46 Kan. 


Stringfellow v. Cain, 99 U. S. 
li... ed. 421; Gordon v.. Ross- 
Higgins Co., 162 Fed. 637, 89 CCA 
429; Lockwitz v. Larson, 16 Utah 
275,) 52 P-279: West v., Child, 8 Utah 


223700 Pio. 
By ta Sawyer v. Van Hook, 1 Alaska 


74. Sawyer v. Van Hook, supra. 
75. As to sales by occupants of, 
and entrymen on, public lands see in- 


1 Utah 129]. 

Ariz.—Singer Mfg. Co. v. Tillman, 
3 Aria, 1227921 P. Sie. 

Minn.—See Mankato v. Meagher, 17 


Minn. 265; Carson v. Smith, 5 Minn. 
78, 77 AmD 539; Davis v. Murphy, 3 
Minn. 11:9. 


= 1 aed a v. Wikoff, 2 Okl. 580, 39 

Utah.—Clawson v. Wallace, 16 Utah 
eae 52) P79: Cain, ve Young, 1 Utah 
361. 

But see Whittlesey v. Hoppenyan, 
72 Wis. 140, 39 NW 355 (quitclaim 
deed executed by beneficiary disre- 
garded in determining title, on the 
ground that it did not appear that 
grantor had any interest in lots in 
controversy which he could convey). 

[a] Recording conveyance.—The 
inchoate interests of occupants, in 
town-site lots are within the record- 
ing acts, and conveyances of such in- 
terests duly recorded are notice to 
subsequent purchasers. Carson’ *v. 
Smith, 5 Minn. 78, 77 AmD 539; Davis 
v. Murphy, 3 Minn. 119. 

77. Stringfellow v. Cain, 99 U. S. 
610, 25 L. ed. 421; Hussey v. Smith, 
99 U. S. 20, 25 L. ed. 314 [rev 1 Utah 
129]; Singer Mfg. Co. v. Tillman, 3 
Ariz. 122, 21 P 818. 

78. Singer Mfg. Co. v. Tillman, su- 
pra; Hagar v. Wikoff, 2 Okl. 580, 39 
Pr 28lee Cain ev. YWOUns hier Utah es otk 
See Tucker v. McCoy, 8 Colo. 368, 8 
P 667 (claim, under person who had 


left a tenant in possession, upheld). | 


79. Singer Mfg. Co. v. Tillman, 3 
Ariz. 122, 21 P 818; Cain -v. Young, 1 
Utah 361. 
isan Filmore y. Reithman, 6 Colo. 

gl. Stringfellow v. Cain, 99 U. S. 


610, 25 L. ed. 421; Filmore v. Reith- 
man, 6 Colo. 120; Coy v. Coy, 15 Minn. 
1L9; sWiest -v. Child; {8 Utah 223) 300P 


755. 
[a] The administrator of a dece- 
dent is his “legal representative” 


within the meaning of the act of con- 


294, 16 L. ed. 140 [rev 18 Ill. 472]. 

82. Stringfellow v. Cain, 99 U. S. 
610, 25 L. ed. 421. 

83. Eversdon v. Mayhew, 65 Cal. 
163, 3") 641e 

84. Time of occupancy in general 
see supra § 117. 

Abandonment or relinguishment of 
claims to public land in general see 
infra §§ 137-140. 

85. Boise City v. Flanagan, 6 Ida. 
149° 53: P4535) Young v. Liner, 4 ada. 
269, 38 P 697 [foll Thompson v. Hol- 
brook, 1 Ida. 6091. 

[a] Facts sufficient to show aban- 
donment.—Young v. Tiner, 4 Ida. 269, 
S36 OF 

{b] Compulsory vacation—A 
town-lot claimant, who vacates a lot 
in obedience to an award made by a 
board of arbitration created under one 
of the provisional governments for 
the cities of Oklahoma in 1889, cannot 
be held by such action to have volun- 
tarily abandoned his claim to the lot. 
Cook v. McCord, 9 Okl. 200, 60 P 497. 

{c] Admissibility of evidence to 
rebut claim of abandonment.—In an 
action to compel the trustees to con- 
vey certain town lots evidence that 
plaintiff complied with a regular noti- 
fication, directed to him as owner and 
occupant of the lots in controversy, 
to grade the street on which they 
fronted, is pertinent and material in 
rebuttal of a claim that he had aban- 
doned them and was not entitled to 
them. Bliss v. Ellsworth, 36 Cal. 310. 
Bibel Thompson y. Holbrook, 1 Ida. 


[a] In Alaska persons occupying a 
reasonable quantity vf public Jand for 
manufacturing, business, houses, or 
for a wharf may obtain title to such 
land, and are not necessarily restrict- 
ed to a single lot, the size of which 
may be fixed by an arbitrary rule of 
the trustee. Johnson vy. Pacific Coast 
SS. Co., 2 Alaska 224. 
mas Thompson vy. Holbrook, 1 Ida. 


i esesesessssssssssssssssssssSssSssssseee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 123-126] 


under the provisions of that law,’* and he holds the 
position of one seeking to acquire a title by a pos- 
session adverse to all the other inhabitants of the 
town.°® But simultaneously with the entry each oe- 
cupant takes a vested equitable interest. in the lot 
which he oceupies,?® which cannot legally be divest- 
ed® except by his neglect or failure to avail him- 
self of the privileges secured by the law or by a vol- 
untary relinquishment.®? A bona fide occupant of 
a portion of a town site has a right of possession,®? 
and is entitled to be protected in such right.°* His 
interest extends to his actual and beneficial holdings 
at the time of the entry,®® and cannot be limited by 
a plat, filed with a survey of the prospective town, 
dividing it into lots, blocks, streets, and alleys.®¢ 

[§ 124] 1. Statement of Claim by Occupant. The 
state statutes sometimes require an occupant claim- 
ing a town-site lot to file a written statement of his 
elaim,®* describing the land,®® and setting forth all 
the facts necessary to entitle the applicant to a 
deed.°® Such a requirement does not apply to a 
claim of an easement on adjoining land,! or to a 
elaim by a village for lands dedicated for streets, 
etce.2 Where a town-site statement, required by stat- 


88. Stringfellow v. Cain, 99 U. S.] session. 
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It was held that he was lim- 
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ute to be signed by the occupant, or his agent or at- 
torney in fact, is signed by an attorney in fact in his 
own name, without disclosing his principal, it may 
be amended to conform to the real facts, if no ad- 
verse claimants are thereby prejudiced.’ It is en- 
tirely proper for the state or territorial legislature, 
in regulating the execution of the trust in town- 
site lots, to fix a period within which the claim of a 
beneficiary must be asserted, in order to prevent its 
becoming barred,* and a claimant who fails to file 
his statement within the time so limited is barred of 
the right to the land. A lot claimant who files an 
appleation in pursuance of a notice given by the 
trustee cannot question the regularity of such no- 
tice on the ground that it was prematurely given.°® 

[§ 125] m. Payment of Price. A town-site occu- 
pant must pay the price for the land before he be- 
comes entitled to a deed.? 

[§ 126] n. Determination as to Claims; Adverse 
Claims. In case two or more persons claim the same 
lot under the Town-Site Law, the person having the 
prior claim by settlement and occupancy is author- 
ized to acquire the title;® and an actual occupant 
and owner of improvements on a lot in the eity, at 


work a forfeiture of the vested right 


610, 25 Ll. ed. 421. 

[a] Possessory right.—(1) It has 
been asserted that the interest is a 
mere possessory right. Ripinsky v. 
Hinchman, 181 Fed. 185, 105 CCA 462, 
186 Fed. 151, 108 CCA’ 263. (2) On 
the other hand, it has been said that 
‘it is more than a mere right to the 
possession, because it contains the 
germ which will expand and ripen 
into a perfect title.” Davis v. Mur- 
phy; 3 Minn’ A119: 

89. Stringfellow v. Cain, 99 U. S. 
610, 25 L. ed. 421. 

90. U. S.—Hussy v. Smith, 99 U. 
S. 20, 25 L. ed. 314 [rev 1 Utah 129]. 

Ark.—Jones v. Eureka Impr. Co., 53 
Ark. 191, 13 SW 1094. 

Cal.—Eversdon v. Mayhew, 65 Cal. 
163, 3 P 641. 

Colo.—Pueblo v. Budd, 19 Colo. 579, 
36629599: 

Ida.—Scully v. Squier, 13 Ida. 417, 
90) Pi 573! afi 205 WU. Sl445-30 SCt:51, 
54 L. ed. 131]. 

_ Kan.—Rathbone v. Sterling, 25 Kan. 
444; Winfield Town Co. v. Maris, 11 
Kan, 128. 

Minn.—Leech v. Rauck, 3 Minn. 448. 

S. D.—Goldberg v. Kidd, 5 S. D. 
169, 58 NW 574, 

[a] When rights fixed.—(1) It has 
been stated that the rights of occu- 
pants become fixed at the time of ap- 
plication to enter. Mankato v. Mea- 
gher, 17 Minn. 265. (2) Where the 
entry is delayed by appeal or other- 
wise the rights 6f occupants are fixed 
at the date on which the proofs on 
which the entry is allowed are sub- 
mitted. Castner vy. Gunther, 6 Minn. 
ile. 

91. Jones v. Petaluma, 38 Cal. 397 
[foll Alemany v. Petaluma, 38 Cal. 
553]; Scully v. Squier, 13 Ida. 417, 90 
P 5738, 30 LRANS 183 [aff 215 U. S. 
144 30) SCt 51, 54 L. ed: W321): 

{a] Whe mayor and surveyor have 
no authority to change the benefi- 
ciaries under the trust. Scully v. 
Squier, 13 Ida.417, 90 P 57 [aff 215 
Ws S344) 30 SCt bt, S45. ed k3n, 


92. Jones v. Petaluma, 38 Cal. 397. 

93. Greiner v. Fulton, 46 Kan. 405, 
26 P 705. 

94. Greiner v. Fulton, supra. 

95. Bingham v. Walla Walla, 3 


Wash. T. 68, 13 P 408. See Crawford 
v. Burr, 2 Alaska 33 (the military res- 
ervation at Valdez was formally aban- 
doned July 25, 1902. Plaintiff was 
then in possession of a stable there- 
on but without any fixed boundaries 
or other claim of right to any por- 
tion of the ground. The land was lo- 
cated by town-site claimants. Plain- 
tiff brought ejectment to recover pos- 


ited to the land actually occupied by 
his stable). 

[a] Railroad right of way.—A 
claimant to lots in a town site which 
embraced a part of a railroad right 
of way and station grounds is not 
entitled to a deed from the probate 
judge including any part of such 
right of way. Atchison, etc., R. Co. 
Vv.) Dugan, 265 Ni M..6i1) 195P) 514; 
Due y. Montoya, 24 N. M. 102, 173 


96. Bingham v. Walla Walla, 3 
Wash. T. 68, 18 P 408. 

97. See Robertson v. Martin, 8 
Ariz. 422, 76 P 614; Young v. Tiner, 4 
Ida. 269, 38 P 697; Mankato v. Wil- 
lard, 13 Minn. 13, 97 AmD 208; Clark 
v. Kirby, 18 Utah 258, 55 P 372. 


98. See Clark v. Kirby, supra. 
99. Greathouse v. Heed, 1 Ida. 482. 
[a] Person claiming through an- 


other.—That affidavit presented by 
entryman of town site under L. (1909) 
p 836 § 31 failed to state that the 
entryman claimed through another, 
who was the occupant at the time of 
the entry of the town site, should 
not deprive such entryman of his 
property and improvements, where he 
did actually claim directly under a 
conveyance from the one who was the 
occupant at the time of the entry, and 
made an effort in good faith to com- 
ply with the law in making the affi- 
davit. Douglass v. Tillicum Dev. Co., 
116 Wash. 318, 199 P 451. 

1. Clawson v. Wallace, 16 Utah 
300, 52°F 9: 

2. Mankato v. Willard, 13 Minn. 13, 
97 AmD 208. 

3 Clark v. Kirby, 18 Utah 258, 55 
P3772. 

4. Cofield v. McClelland, 1 Colo. 370 
(LafieiGMWallae Guts. tole ated: 
oo ile 

5. Cofield v. McClelland, 16 Wall. 
CUsS)) sol es sibs au be Ved. #339) [ent ak 
Colo. 370, and foll Tucker v. McCoy, 
3 Colo. 284; Territory v. Deegan, 3 
Mont. 82; Amy v. Amy, 12 Utah 278, 
42 P 1121; Drake v. Reggel, 10 Utah 
376, 37 P 583; Rogers v. Thompson, 
9 Utah 46, 33 P 234]. But see Pueblo 
ve Budd,/19) Colo, 579), 36)P5599 i [fdist 
Cofield v. McClelland, 1 Colo. 370 (aff 
Gr Walla (GUL S)ivsott 2m Te redra33i9n: 
and appr Treadway v. Wilder, 8 Nev. 
91] (holding that a statute requiring 
claimants under the Town-Site Law to 
file their statements within a specified 
time, and providing that if they fail 
to do so they shall be forever barred 
of the right of claiming or recovering 
such lands, or any estate or interest 
therein, in any court of law or equity, 
bars the remedy only and does not 


of the occupant in the land so long’ 
as he remains in possession of or ex- 
ercises exclusive dominion over the 
same, and that the occupant’s failure 
to acquire the legal title does not 
in any manner affect the rights of 
others, or his own right to protect and 
defend his right of possession). 

[a] Statute not declaring forfei- 
ture.—Where the state statute re- 
quires the occupant of a town lot to 
file his statement of. claim within a 
specified time after the publication of 
notice of the town-site entry, but 
declares no forfeiture for failure to 
do so, a lot not claimed within the 
time prescribed becomes subject to 
claim by a third person or may be 
sold, but in the absence of interven- 
ing rights the occupant may subse- 
quently file his claim. Schnepel v. 
Mellen, 3 Mont. 118. 

{[b] Infant heirs.—Minnesota ter- 
ritorial act of March 3, 1855, requir- 
ing claimants of town-site lots to sign 
and deliver to the town-site trustee 
a statement of the nature and extent 
of their claims within sixty days 
after publication of notice of entry by 
the trustee, did not apply to the in- 
fant heirs of such claimant so as to 
bar a recovery by them in case of de- 
fault by them in making such state- 


ment. Coy v. Coy, 15 Minn. 119. 
6. State v. Stevens, 34 Nev. 128, 
LUGE. (6ome 


wes Young v. Tiner, 4 Ida. 269, 38 P 

[a] Construction of statute as to 
price payable for lots and public plac- 
es see State v. Stevens, 34 Nev. 128, 
116 P 601. 

8 Sawyer v. Van Hook, 1 Alaska 
108; Webber v. Petty, 2 Colo. A. 63, 
29 P 1016 (holding that, where plain- 
tiff had gone into possession of a lot, 
erected a log cabin—the only im- 
provement ever made thereon—and on 
one or two occasions had temporary 
actual possession, and thereafter de- 
fendant’s grantor, knowing of plain- 
tiff’'s claim to the property and own- 
ership of the cabin, took possession, 
and repaired the cabin, and used it as 
a stable, and while such grantor was 
in possession he made no claim to the 
property, when plaintiff told him that 
he wanted to sell it, as between the 
two, plaintiff had the superior right to 
the lot, the fact of abandonment by 
him not being established). 

[a] Wrongful ouster.—One who 
was in actual occupancy of a town- 
site lot, but was wrongfully ousted 
by an intruder before the entry, 
should receive the legal title, not- 
withstanding the wrongful occupancy 


950 [50 C.J.] 


the date of the entry of the town site, is entitled 
thereto as against one who derives title from the 
town-site company, and not by possession or occupa- 
tion.? Under some statutes the courts are empow- 
ered to pass upon claims to lands within the town 
site,1° and other statutes empower the town-site trus- 
tees to pass upon such claims,’! and provide for a 
review in the courts of the decision of the trustees 
on contested claims.!2 In an action brought to de- 
termine conflicting claims to lands entered as a town 
site, an answer which merely denies plaintiff’s right 
is bad, as facts showing defendant’s right to be su- 
perior to that of plaintiff should be set out,?® and 
a defendant who does not show any title himself can- 
not, by a mere denial, compel plaintiff to establish 
his own title.14 

Procedure in Alaska. Under the statute providing 
for the disposition of town-site lots in Alaska,?® 
and the rules of the department of the interior es- 
tablished pursuant thereto the town-site trustee is 
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charged with the duty of determining the rights of 
claimants,!* including a determination as to which 
of several claimants was in rightful possession,** 
and the decision of the trustees is final, in the ab- 
sence of fraud, accident, or mistake, with reference 
to all questions of fact arising In such proceeding 
except as the same may be reversed by the commis- 
sioner of the general land office or the secretary of 
the interior.t8 Occupants of lots in an unincorpo- 
rated town claimed as a town site, prior to the ap- 
pointment of a fown-site trustee, may join in a suit 
brought in aid of an adverse claim filed against a 
homestead entry which conflicts with their claims.*® 

Procedure in Oklahoma. The town-site trustees 
are required to pass upon controverted questions of 
fact between adverse claimants to lots,?° and for 
errors of judgment on the weight of evidence, the 
only remedy is by an appeal to their superiors in 
the land department,?! and the courts will not in- 
terfere to determine the title to town-site lands un- 


of the intruder at the time of entry. 
Pratt v. Young, 1 Utah 347. 

[b] One who forcibly enters the 
possession of another on a govern- 
ment town site, and ejects him there- 
from, and prevents him from making 
further improvements by force and 
intimidation, cannot defeat the prior 
settler’s acquisition of title because 
of the meagerness of the improve- 
ments made by such settler. Down- 
man v. Saunders, 3 Okl. 227, 41 P 104. 

9. Clayton v. Spencer, 2 Colo. 378. 

10. See statutory provisions. 

[a] In an action brought under the 
act of March 3, 1855, prescribing rules 
and regulations for the execution of 
the trust arising under the Town-Site 
Act to determine adverse claims, the 
supreme court, on an appeal in an 
action provided for by such statute, 
must, on the request of either party, 
pass upon all questions of fact as well 
as of law, and make final disposition 
of the case, except in the single in- 
stance where the questions of fact 
were passed upon by a jury, when a 
new trial in the court below might be 
eeetees Castner v. Gunther, 6 Minn. 
1 


[b] In New Mexico a suit will not 
lie, under Code (1915) §§ 5516, 5521, 
where the complaint fails to show 
that plaintiff has complied with the 
law in filing statement or claim with 
the probate judge, and it shows that 
the legal title is not vested in the 
trustee. Kemp Lumber Co. v. Whit- 
latch, 21 N. M. 88, 153 P1050. 

[ec] Validity of statute.—A stat- 
ute providing that, where two or more 
persons claim adversely the title to 
any lot or lots within the boundaries 
of a town, the corporate authorities 
or probate judge shall transmit the 
matter to the superior court of the 
county in which the lot or lots are 
situated, and that, on the final de- 
termination of the contest, the clerk 
of the court shall certify the deci- 
sion to the corporate authorities or 
probate judge, who on the receipt 
thereof shall execute and deliver to 
the successful party or parties a con- 
veyance in fee simple for the lot or 
lots awarded, is unwarranted by the 
act of congress, and therefore void, 
because under such act, where plain- 
tiff fails to establish title, and judg- 
ment is rendered for defendant, the 
lot in question must be conveyed to 
him as the “successful party,’ al- 
though he may have shown no title to 
it. Newhouse v. Simino, 3 Wash. 648, 
29 P 263 [foll Kellogg v. Sessions, 4 
Wash. 814, 30 P 82, 674; Ruud v. Jen- 
sen, 3 Wash. 785, 29 P 265]. 

11. See cases infra this note; 
notes 13, 20. 

{a] Quasi-judicial capacity of 
trustee.—Where the statute regulat- 
ing the execution of the trust charges 


and 


the probate judge with certain duties 
which involve the hearing and consid- 
eration of testimony concerning the 
rights of claimants to lots, and pass- 
ing upon its competency, credibility, 
and weight, and which also involve 
judicial trials before him in certain 
instances, wherein he is required to 
enter judgments from which appeals 
may be prosecuted, the trust position 
of the probate judge in these matters 
is. judicial or quasi-judicial in its 
character. Anderson v. Bartels, 7 
Colo. 256, 3 P 225; Ming v. Foote, 9 
Mont. 201, 28 P 515 [overr Ming v. 
Truett, 1 Mont. 322 (appr Hall v. 
Ashby, 2 Mont. 489 [aff 119 U. S. 
526, 5 SCt 308, 30 L. ed. 469]) and dist 
Helena v. Albertose, 8 Mont. 499, 20 
P 817; Schnepel v. Mellen, 3 Mont. 
118; Edwards v. Tracy, 2 Mont. 49]. 

[b] Where lands had been con- 
veyed by a probate judge of the coun- 
ty, his successor in office had no title 
to the lands so conveyed, and there- 
fore no power to proceed in a sum- 
mary manner to hear and determine 
controversies affecting the title to 
such lands. Cook v. Rice, 2 Colo. 131 
(decided under Rev. St. p 622). 

[c] Effect of decision.—Where a 
prebate judge, in whom title to a 
town site is vested by law in trust for 
the benefit of the several occupants 
of the land, is authorized by statute to 
determine summarily, on a petition 
filed before him, the right of any oc- 
cupant to land claimed by him and to 
execute a conveyance therefor, his de- 
cision to be final and conclusive, un- 
less a rehearing is obtained, the valid- 
ity and effect of a decision and con- 
veyance made by him thereunder are 
not affected by the fact that the ex- 
tent or boundaries of the tract con- 
veyed are not the same as_ those 
claimed in the petition, whether the 
quantity be more or less. Wilson y. 
Chicago Lumber, etc., Co., 143 Fed. 
705, 74 CCA 529 [rev 129 Fed. 636]. 

12. See cases infra this note, 

[a] Nature of jurisdiction.—The 
jurisdiction vested in the county 
court by the California act of Jan. 24, 
1860, amending the act of 1856 reg- 
ulating the mode of settling claims to 
lots in town sites on public lands in 
Humboldt County, was not strictly 
appellate, but original; the use of 
the word “appeal’’ in the act did not 
make the jurisdiction appellate, but 
meant merely that if a claimant*was 
dissatisfied with the decision of the 
trustees, he might have his right in- 
vestigated and determined in an ac- 
tion against the successful claimant 
in the county court, where the whole 
matter was to be investigated anew 
without regard to the proceedings be- 
fore the trustees. Ricks v. Reed, 19 
Calyibols 

{[b] In Arizona, under Const. art 


6 § 6, and Civ. Code (1901) par.-4084, 
where a superior court judge became 
trustee of the town site on the admis- 
sion of the state, no appeal lay from 
a decision of the judge of a contest. 
of conflicting claims to a lot in the 
town site to the superior court. Ho- 
eye v. Willis, 15 Ariz. 257, 138 P 15 
(different judge of superior court 
could not be called to sit on appeal). 


he Weisberger v. Tenny, 8 Minn. 
14. Cathcart v. Peck, 11 Minn. 45. 
15. USCA tit 48 § 355. 
16. Miller v. Margerie, 149 Fed. 


694, 79 CCA 382. 

[a] Conformity to plat.—The reg- 
ulations of the department of the in- 
terior of June 12, 1903, regarding 
town sites in Alaska, provide that the 
trustee “will observe and follow as 
strictly as the platting of the town 
site will permit the rights of all par- 
ties to the property claimed by them 
as shown by the records of the clerk 
of the District Court of Alaska.” It 
is the. policy of this law and its ad- 
ministration to award the entire lot 
to the occupant and bring the posses- 
sion and interests of the occupants of 
the town site into something like or- 
der and not leave their holdings in- 
terlock and dovetailed. Valentine v. 
McGrath, 4 Alaska 102. 

17. Lewis v. Johnson, 1 Alaska 529. 


18. Miller v. Margerie, 149 Fed. 
694, 79 CCA 382. 
19. Hinchman v. Ripinsky, 202 


Fed. 625, 121 CCA 85 [certiorari den 
234 U. S. 759 mem, 34 SCt 676 mem, 
58 L. ed. 1580 mem]. 


20. King v. Thompson, 3 Okl. 644, 
39 P 466. 2 
[a] Deposit by contestant.—(1) A 


rule of the secretary of the interior 
requiring a contestant before town- 
site trustees appointed under the act 
relating to town sites in Oklahoma, to 
deposit thirty-two dollars with the 
treasurer of the board before a cause 
will be heard, was reasonable, and a 
contestant failing to comply there- 
with could not invoke the aid of a 
court of equity. Twine v. Carey, 2 
Okl. 249, 37 P 1096 [foll Matthews v. 
Young, 3 Okl. 649, 41 P 432; Shultz 
v. Jones, 3 Okl. 504, 41 P 400; Baldwin 
v. Mason, 3 Okl. 237, 41 P 388]. (2) 
The contestant’s inability, because of 
poverty, to make the deposit, wes not 
a sufficient excuse for his failure to 
comply with the rule. Matthews vy. 
Young, supra; Baldwin v. Mason, su- 
pra. 

21. McDaid v. Oklahoma, 150 U. S. 
209, 14 SCt 59, 37 L. ed. 1055 [rev 1 
Okl. 92, 30 P 438, and recognized in 
Herbien v. Warren, 2 Okl. 4, 35 P 575]; 
ce vy. Thompson, 3 Okl. 644, 39 P 

_(a] Findings of trustees conclu- 
sive unless on appeal to proper de-. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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til adverse claims have been finally settled by the 
land department,?? or exercise any jurisdiction over 
such questions unless it is made clearly manifest 
that some fraud or imposition was practised, which 
occasioned a conclusion different from what it would 
otherwise have been,?* or unless it appears that 
there has been a misapplication of law to the facts 
found by the trustees.24 In order to authorize a 
court to interfere with the final action of the town- 
site trustees on the ground of misapplication of the 
law by such trustees the petition must specifically 
set out the findings of fact made by the trustees in 
order that the court may determine whether or not 
the law was properly applied to the facts found.?5 

[§ 127] 0. Conveyance by Trustees—(1) Deeds to 
Occupants.?® Town-site trustees do not hold an in- 
defeasible title as of private right with power to 
dispose of the land at will, but only as trustees?? 
for such applicants as shall be ascertained to be en- 
titled to particular lots within the town-site bound- 
aries;?® and it is their duty to make deeds for the 
land to the respective occupants.?® In conveying 


town-site lands to individuals, the trustees act in the | 


execution of a power;*° but the omission to recite 
in the deed the authority under which the convey- 
ance is made does not invalidate it.31 As soon as 
the land is entered, the trustee may proceed to exe- 
cute the trust by giving deeds to the beneficiaries,?? 
although the patent from the United States has not 
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yet been issued,?? and the patent when issued re- 
lates back to the date of the entry,** so that no fur- 
ther deed from the trustees is necessary to vest title 
in such beneficiaries.2® But it must appear that the 
trustee had already entered the land when he exe- 
cuted the deed,*® and a recital of that fact in the 
deed itself is not evidence'as against a stranger.?7 

[§ 128] (2) Disposal of Unoccupied Lands. The 
trustees have no authority to sell any portion of 
the town site until so authorized by the state or 
territorial legislature,?8 and the disposal of lots 
which are unoccupied or undisposed of must be gov- 
erned by the state or territorial statute.2® Any prof- 
it aceruing from the sale of unoccupied lots must 
inure to the benefit of the inhabitants of the town.*° 
Town-site trustees have no power to execute a deed 
conveying undisposed of lots to the city for public 
use while applications of individuals for deeds to 
such lots by virtue of occupancy are pending.41 A 
purchaser from the trustee, who relies in part upon 
the original settlement of an ‘occupant, who has 
platted such town site and dedicated a portion there- 
of to public use, takes subject to such dedication, 
where the plat and survey are also recognized by the 
trustee’s deed.*? 

[§ 129] (8) Conveyances of Streets or Alleys. 
The trustee of a town site has no authority to issue 
a deed conveying any part of a street or alley;*? 
but he may execute a deed to the claimant of a lot 


partmental officers.—King v. Thomp- 
son, 3 Okl. 644, 39 P 466; Myers v. 
Berry, 3 Okl. 612, 41 P 580. 

[b] Authorization and effect of 
appeal.—The issuance of a patent to 
the town-site trustees appointed by 
the secretary of the interior is nota 
final disposition of the government’s 
title and control, but is a conveyance 
in trust, to be carried out by the trus- 
tees under the control of the secre- 
tary, and, although the act devolves 
upon the trustees the duty of deter- 
mining adverse claims to lots, the 
secretary has power to provide for ap- 
peals therefrom to the commissioner 
of the general land office, and finally 
to himself, and the pendency of such 
an appeal deprives the trustees of 
power to make conveyances of the 
lots in controversy. McDaid v. Okla- 
homa, 150 U. S. 209, 14 SCt 59, 37 L. 
ed. 1055. 

{[c] After deed to town lot has 
been delivered, neither the commis- 
sioner of the general land office nor 
the secretary of the interior can en- 
tertain an appeal from a decision of 
a board of the town-site trustees, not- 
withstanding an appeal was pending 
at the time of such delivery, since 
the functions and jurisdiction of that 
department cease when the title has 
passed from the government. Brooks 
v. Garner, 20 Okl. 236, 94 P 694, 97 P 


OO5: 

22. Herbien v. Warren, 2 Okl. 4, 35 
Pao. 

[a] Complaint should allege such 


final settlement in an action to set 
aside an award of town-site trustees. 
Herbien v. Warren, 2 Okl. 4, 35 P 575. 

[b] aches of claimant.—Where a 
claimant of a town-site lot failed, 
through his own laches, to assert any 
claim to the lot before the town-site 
trustees, he is estopped from seeking 
relief in a court of equity. Bassett v. 
Mitchell, 3 Okl. 177, 41 P 601. 

23. Cummings v. McDermid, 4 Okl. 
272, 44 P 276; King v. Thompson, 3 
Oki. 644, 39 P 466; Myers v. Berry, 3 
Okl. 612, 41 P 580. Compare Down- 
man v. Saunders, 3 Okl. 227, 41 P 104 
(mot necessary to allege fraud, in pe- 
tition in action to recover lots). 

[a] Sufficiency of allegations of 
fraud.—In order to give the courts 
jurisdiction to go behind the findings 
of fact made in a lot contest insti- 


tuted before a board of town-site 
trustees and render a decree adverse 
to the award made in such contest, 
on the ground of fraud, it is neces- 
sary that the complaint should allege 
the facts constituting the fraud with 
such fulness and particularity as to 
show to the court that the action of 
the officers whose duty it was to de- 
termine the controversy must neces- 
sarily have been affected thereby to 
the defeat of the complainant in the 
contest, and that the fraud which 
caused the defeat of the complainant 
was extrinsic or collateral to the mat- 
ter tried, and not a fraud which was 
in issue in the contest; and mere gen- 
eral allegations that defendant, 
through false and fraudulent repre- 
sentations and false testimony, pro- 
cured the deed to the lot, are not suffi- 
cient. Cummings v. McDermid, 4 Okl. 
272, 44 P 276. 


24. King v. Thompson, 3 Okl. 644, 
39 P 466. 
25. Myers v. Berry, 3 Okl. 612, 41 


P 580 [foll Cummings v. McDermid, 
4 Okl. 272, 44 P 276). 

26. Deeds in general see Deeds 18 
Cusemp tsb: 

Patents in general see infra §§ 491-— 
507. 
Trust in general see supra. §§ 
0 


Bockfinger v. Foster, 190 U. 
S, UUG}823 SCOUSs6n147 li. ed. Sib. pare 
10 Okl. 488, 62 P 799]; Martin v. Hoff, 
7 Ariz. 247, 64 P 445; Edwards v. 
Tracy, 2 Mont. 49. 

[a] Certificate of title to person 
not an occupant.—A certificate of ti- 
tle to town-site land, executed by the 
county judge to one who never occu- 
pied the land certified to him and 
who never had any right to occupy 
it, conveys no title. Biddick v. Kob- 
ler, 110 Cal. 191, 42 P 578; Roberts v. 
Warde, 3 Cal. A. 101, 84 P 430. 

29. Lewis v. Johnson, 1 Alaska 
529; Sherry v. Sampson, 11 Kan. 611; 
Burbank v. Ellis, 7 Nebr. 156. 

[a] The deed should be made to 
the person entitled thereto when it is 
made, and not to the person who was 
entitled to the land when the act of 
congress authorizing the town-site 
entry was passed. Hall v. Doran, 6 
Iowa 433. 

30. Burbank vy. Ellis, 7 Nebr. 156. 

[a] A recital in the trustee’s deed 


that it is made in consideration of the 
power vested in the grantor by the act 
which prescribed the procedure for 
executing it shows that it was intend- 
ed as an execution of the trust. 
Whittlesey v. Hoppenyan, 72 Wis. 140, 
39 NW 355. . 

Powers in general see Powers 49 C. 
J. p 1244, 

31. Burbank vy. Ellis, 7 Nebr. 156. 
See Green v. Barker, 47 Nebr. 934, 66 
NW 1032 (deed upheld although it re- 
ferred to statute which had been re- 
pealed). 

32. Taylor v. Winona, etc., R. Co., 
45 Minn. 66, 47 NW 453. 


33. Taylor v. Winona, etc., R. Co., 
supra. 

34. Taylor v. Winona etc., R. Co., 
supra 


Relation back of patents in gen- 
eral see infra § 502. 

35. Taylor v. Winona, etc., R. Co., 
45 Minn. 66, 47 NW 453. 

36. Taylor v. Winona, etc., R. Co., 
supra. 
37. 
supra. 


Taylor v. Winona, etc., R. Co., 


38. Denver v. Kent, 1 Colo. 336. 

839. Ariz—Martin v. Hoff, 7 Ariz. 
247, 64 P 445. 

Cal—Amador County v. Gilbert, 
188 Cal. 61, 65 P 130: 

Colo.—Murray v. Hobson, 10 Colo. 
66, 13) Pe 92i. 

Minn.—Remillard v. Blackmarr, 49 
Minn. 490, 52 NW 133. 

Mont.—State v. Webster, 28 Mont. 
104, 72 P 295. 

[a] Sale by trustees in any man- 
ner other than that prescribed by 
statute is void.—Denver v. Kent, 1 


Colo. 336. 

40. Clark v. Titus, 2 Ariz. 147, 11 
PP si2: 

41. Oklahoma City v. Hill, 6 Okl. 


114, 50 P 242 (holding that such a 
deed was void when executed pending 
an appeal from a decision of the 
town-site trustees adverse to the ap- 
plicants). : 

42. Winona v. Huff, 11 Minn. 119. 

43. State v. Webster, 28 Mont. 104, 
72 P 295; Hershfield v. Rocky Moun- 
tain Bell Tel. Co., 12 Mont. 102, 29 P 
883; oe v. Ashby, 5 Mont. 68, 1 
P 204. 

[a] Prohibitory statute.—(1) The 
rule applies even in the absence of a 
prohibitory statute. Boise City v. 


1 
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which has been improperly described as an alley by 
his predecessor in office.*4 

[§ 130] (4) By Whom Deeds Executed. Where a 
patent from the government names the president of 
the board of trustees of an incorporated town as the 
grantee of land in trust for the use and benefit of 
occupants, the president may convey the land.*® 
Where the title to a town site is vested by govern- 
ment patent in the county judge and his successors 
in trust for the several occupants thereof, a deed 
for a lot executed by a commissioner appointed by 
the corporate authorities of the town for that pur- 
pose is of no effect.4® 

[§ 131] (5) Formal Requisites of Deeds. A spe- 
cial act providing that, when certain requirements 
are complied with, the mayor of the town shall make 
the occupant a deed “under the seal of the corpora- 
tion” controls a general law requiring deeds to be 
attested by two witnesses, and a deed attested by 
the corporate seal, without witnesses is sufficient.4* 

{[§ 132] (6) Validity and Effect of Deeds.*§ 
Where a town-site trustee has made a deed for any 
portion of the land, it will be presumed, in the ab- 
sence of any showing to the contrary, that he did his 
duty in all respects,*® that all statutory require- 
ments were complied with,°°® and that the property 
was conveyed to the ,proper person.®1 The deed 
evidences the trustee’s determination of the exist: 
ence of the facts justifying a conveyance®? and that 
the person to whom the deed runs is the one entitled 
to receive it.°? The person really entitled to the 
land is not, however, deprived of his rights by a 
deed of the trustee conveying the land to a person 
not entitled thereto;°* but may show, in an action 
by the grantee against him, that at the time of the 
execution of the deed he, and not the grantee, was in 
Wilkinson, 16 Ida. 150,102 P 148. (2) 


But the act of Jan. 6, 1871, providing 
for the disposal of public lands en- 


50. 
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Colo.—Chever v. Horner, 11 
Colo. 68, 17 P 495, 7 AmSR 217. 
Minn.-—Lamm v. Chicago, 
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possession and entitled to the occupancy of the 
land.°> Where a judge who had entered a town site 
conveyed the same to the occupants jointly, instead 
of to the incorporated town-site company composed 
of such occupants, and they treated it as common 
property belonging to the company, such individu- 
als were the full legal and equitable owners as 
against persons having no rights acquired through 
the company.®® Where a husband deeded land which 
was subject to the land laws of the United States to 
his wife for her lite, and after her decease to be- 
come the property of her son, but the wife after- 
ward filed her declaratory statement to said land, 
under a town-site statute, providing that claimants 
of any interest in such land should file such state- 
ment, or be forever barred from any interest there- 
in, and she was adjudged to be the original own- 
er ‘thereof, and a deed thereto in fee simple was 
executed to her by the mayor of the city, she did 
not hold the property in trust for her son.*7 It has 
been held that a town-site occupant, who receives a 
deed from the trustee takes the legal title to land 
occupied for streets adjoining his lots, subject to 
the public easement, the same as in ordinary cases 
of conveyances of land adjoining a highway.®® But 
it has been held that the mere acceptance by the 
erantee of a deed which contains a description re- 
ferring to lot numbers as shown on a certain map 
was not an admission by the grantee of the cor- 
rectness of such map in respect of the existence of 
a street shown on such map.°® The fact that the 
consideration named in the face of the deed is less 
than the legal one is not material, as the statement 
of the consideration is not conelusive.®° 

[§ 133] (7) Construction of Deeds.¢4 In con- 
struing a deed, the court may consider the history 
were entitled to the town site had 


been incorporated as a town com- 


etc., R.}| pany, the person entering the town 


tered as the Boise City town site, ex- 
pressly prohibited the mayor from 
conveying any portion of the land 


dedicated for streets and alleys. Boise 
City v. Wilkinson, supra. 
44. Hall v. Ashby, 2 Mont. 489. 


[a] Effect of conveyance of land 
erroneously described as part of 
street.— Where a deed to a bona fide 
occupant of an entire lot fronted on 
a certain street which was erroneous- 
ly shown as having a greater width 
than it really had, the only effect, if 
any, of a subsequent deed to a suc- 
cessor in interest of the original 
grantee to the part erroneously 
shown as part of the street was mere- 
ly to confirm the original deed and 
quiet title of the successor as against 
a claim of the city to such portion. 
Raney v. Merritt, 73 Cal. A. 244, 238 
BT Ore. 

45. Thomas v. Wilcox, 18 S. D. 
625, 101 NW 1072 (holding that his 
deed is admissible in evidence with- 
out showing that the corporate au- 
thorities either joined in or author- 
ized its execution). 

46. Rice v. Goodwin, 2 Colo. A. 
267, 30 P 330 [foll Aspen v. ‘Aspen 
Town, etc., Co., 10 Colo. 191, 15 P 794, 
16 P 160; Webber v. Petty, 2 Colo. 
A. 68, 29 P 1016; Wheeler v. Wade, 
Li Colo: AsO 6527 Peto 

47. Townsend v. Little, 109 U. S. 
504,°3 SCt 357, 27 L. ed. 1012. 

48. Effect of deeds in general see 
Deeds §§ 195-480. 

Validity of deeds in general see 
Deeds §§ 34-183. 

49. Bolton v. Bennett, 56 Colo. 507, 
Lessee. (61> quamm vn Chicaso; etc. R. 
Co., 45 Minn. 71, 47 NW 455, 10 LRA 
268; Taylor v. Winona, etc., R. Co., 45 
Minn. 66, 47 NW 453. 


Co., 45 Minn. 71, 47 NW 455, 10 LRA 
268: Taylor v. Winona, etc., R. Co., 
45 Minn. 66, 47 NW 453. 

Mont.—Ming v. Foote, 9 Mont. 201, 
25 5d: 

Nebr.—Green 47 Nebr. 
934, 66 NW 1032. 

S. D-—Goldberg v. Kidd, 5 S. D. 
169, 58 NW 574. 

Wis.—Whittlesey v. Hoppenyan, 72 
Wis. 140, 39 NW 355. 

[a] Presumption is not conclu- 
sive.—Goldberg v. Kidd, 5 S. D. 169, 
58 NW 574. ; 

51. Marysville Inv. Co. v. Munson, 
44 Kan. 491," 24 PRP 977; Sherry Vv. 
Sampson, 11 Kan. 611; Lamm v. Chi- 
cago, etc., R. Co., 45 Minn. 71, 47 NW 
455, 10 LRA 268; Taylor v. Winona, 
et¢c., R. Co., 45 Minn. 66, 47 NW 453; 
Morris v. Watson, 15 Minn. 212. 

[a] The trustee is estopped to 
deny this fact.—Morris v. Watson, 15 
Minn, 212. 

[b] Conveyance to person not an 
occupant.—W here one in whose name 
a town site is preémpted, for the 
benefit of the occupants, thereafter 
makes a deed for a town lot to a per- 
son who was not an occupant, but 
who might lawfully receive a deed, 
and there is nothing to show the pur- 
pose or consideration of the deed, or 
that it was not made with the assent 
and pursuant to the direction of all 
the occupants, such deed cannot be 
held void and of no effect, as not 
made in conformity to the duty of the 
trustee and preémptor. Setter v. Al- 
vey, 15 Kan. 157. 

[ec] Conveyance to individuals in- 
stead of to town-site company.—Al- 
though Pub. L. (1858) c¢ 72 § 2, pro- 
vided that, where the persons who 


v. Barker, 


Site should convey to the company, 
where such persons had been incor- 
porated, but the probate judge con- 
veyed to them as individuals, it was 
presumed that they, and not the town 
company, were entitled to such con- 
veyances. Marysville Inv. Co. v. 
Munson, 44 Kan. 491, 24 P 977. 

52. Ming v. Foote, 9 Mont. 201, 23 
P 515; Green v. Barker, 47 Nebr. 934, 
66 NW 1032. 

53. Green vy. Barker, supra. 

54. Biddick v. Kobler, 110 Cat. 191, 
42 P 578; Guffin v. Linney, 26 Kan. 
717; Rathbone v. Sterling, 25 Kan. 
444; Walter Realty Co. v. Jones, 35 
Okl. 272, 129 P 840; GChisolm v. 
Weisse, 2 Okl. 611, 39 P 467. 


55. Biddick v. Kobler, 110 Cal. 191, 
42 P 578. 
56. Marysville Inv. Co. v. Holle, 


58 Kan. 773, 51 P 281 [rev 5 Kan. A. 
408. 49 P 332]. 

57. Amy v. Amy, 12 Utah 278, 42 
P 1121 (so holding, on the ground 
that the statute contained no provi- 
sion saving the rights of persons un- 
der disability). 

58. Harrington vy. 
Goi, 17 Minny s2i5- 

Effect of street as boundary in gen- 
eral see Boundaries §§ 83-105. 

59. Gervasoni yv. Petaluma, 
Cal. 306, 208 P 120: 

[a] Rule applied where deed pur- 
ported to convey land within the 
boundaries of alleged street and re- 
cited that grantee was in exclusive 
and bona fide occupancy. Gervasoni 
v. Petaluma, 189 Cal. 306, 208 P 120. 

60. Ming v. Foote, 9 Mont. 201, 23 
Pio los 

61. Construction of deeds in gen- 
eral see Deeds §§ 195-480. 


St. Paul, etce., 
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of the title in the light of the statutes relating to 
town sites when the deed was executed.®2 
granting the land as described, “not interfering with 
the plan of the streets and alleys adopted in the 
town plat,” does not reserve land which would be 
included within the lines of streets as extended 
where the lines are not extended even on the plat.®* 

[§ 134] p. Attack on Deeds and Actions for Equi- 
As the trustee’s deed evidences his 
determination of the existence of the facts warrant- 
ing a conveyance, and that the person to whom the 
deed runs is the one entitled to receive it,®* such 
deed is not subject to collateral attaek.®® 
of the grantee in a deed from the town-site trustee 
may be impeached by proof that he had not done 
acts necessary to constitute occupancy and entitle 
A person may, by laches, lose his 
right to attack a town-site patent®’ and a convey- 


table Relief. 


him to a deed.®® 


ance from the trustee.®’ 


Who may attack deed. A person who has no in- 
terest in the land will not be allowed to raise any 


62. Wisenhart v. Denver, 27 Colo. 
A. 470, 150 P 729 [aff 64 Colo. 141, 170 
P1079). 

Mills v. Hobson, 10 Colo. 78, 13 
12 Ae 


Attack on patents in general see 
infra §§ 508-541. 

64. See supra § 132. 

65. Bolton v. Bennett, 56 Colo. 507, 
138 P 761; Chever v. Horner, 11 Colo. 
68, 17 P 495, 7 AmSR 217; Anderson 
v. Bartels, 7. Golo. 256, 3 P 225; Ming 
v. Foote, 9 Mont. 201, 23 P 515; Green 
v. Barker, 47 Nebr. 934, 66 NW 1032; 
Tucker v. Chicago, ete, R. Co., 91 
Wis. 576, 65 NW 515. 


66. Mankato v. Meagher, 17 Minn. 
265: 
67. Emerson v. Kennedy Min., etc., 


Coe ne9ealy 718, 147193 9% 
68. Emerson v. Kennedy Min., 
etc., Co.. supra. 


69. Bolton v. Bennett, 56 Colo. 507, 
138 P 761; Murray v. Hobson, 10 
@®olow 66,0 bo) 921 Cooks vin Rice; 2 


CoOlOM sl Mary SVillew Env Con: Vv. 
Munson, 44 Kan. 491, 24 P $77; Jack- 
son v. Winfield Town Co., 23 Kan. 
542; Sherry v. Sampson, 11 Kan. 611; 
Damm. vo Chicago; etc., R. Co., 45 
Minn. 71, 47 NW 455, 10 LRA 268; 
Taylorea. | WailnKona, etc. H. (CO.. 745 
Minn. 66, 47 NW 453; Tucker v. Chi- 
cago, etc., R. Co., 91 Wis. 576, 65 NW 
515. See Forster v. Ingram, 74 Okl. 
219, 178 P 99 (denying right of plain- 
tiff to attack patent issued by town- 
site commission). 

70. Hodges v. Lemp, 24 ‘Ida. 399, 
135.P 250. 

71. Anderson vy. Bartels, 7 Colo. 
256 ob es-coDn, Oatacart -vosdeeck,, 11 
Minn. 45: Tucker v. Chicago, etc., R. 
Co., 91 Wis. 576, 65 NW 515. 

{a] In Alaska, to authorize a 
court of equity to set aside a deed on 
the ground of prior occupancy and 
possession by natives of Alaska, 
there should be the clearest and 
strongest proof of occupancy by the 
matives on or before May 17, 1884, 
and continuously down to the time of 
the patent. Johnson v. Pacific Coast 
SS. Co., 2 Alaska 224. 

Setting aside patents see infra §§ 
514-523. 

72. Kelman v. Kennedy, 31 Okl. 61, 
119 P 1000; Leak v. Joslin, 20 Okl. 
200, 94 P 518; U.S. v. Citizens’ Trad- 
ing Co., 19 Okl. 585, 93 P 448. 

{a] In Alaska Indians who al- 
leged possession from prior to 1884 
to date were not entitled to maintain 
suit to establish trust. Johnson vy. 
Pacific Coast SS. Co., 2 Alaska 224. 

Establishing trust in lands held by 
atentee in general see infra §§ 524- 


38. 
73. Cathcart v. Peck, 11 Minn. 45. 
[a] Action may be maintained 


without tendering proportion of ex- 
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question as to the validity or regularity of the deed.®? 
The trustee may maintain an action to cancel a deed 
fraudulently obtained, where the land included was 
held by him for the community.7° 

Method of proceeding and relief. If a deed has 
been executed by a trustee to one not entitled to it, 
the remedy of the person injured is a direct pro- 
ceeding to set the deed aside,’1 or to hold the gran- 
tee as a trustee,’* and compel a conveyance to the 
person entitled to the land,‘* or for other equitable 
relief consistent with the facts and circumstances 
of the particular case.*4 

Pleading. The petition or complaint should show 
the interest of plaintiff,’ 
to call for the interference of a court of equity.7® 
A petition against town-site trustees to declare them 
trustees for the benefit of plaintiff, which discloses 
that the trustees at the commencement of the suit 


5 


5 and state facts sufficient 


had not conveyed the title by deed, but still retained 


pense of entering land.—Cathcart v. 
Peck, 11 Minn. 45. 


74 Anderson v. Bartels, 7 Colo. 
ZO; Mom a2 De 
fa] Protection of settler’s rights, 


although conveyance cannot be en- 
forced.—The rights of a settler in a 
town which has availed itself of the 
Town-Site Act, as against the town, 
should be protected by a court of 
equity on the ground of the trust re- 
lation existing between the parties, 
although, under the local legislation, 
as it stands, a conveyance of the le- 
gal title cannot be enforced. Bing- 
ham v. Walla Walla, 3 Wash. T. 68, 
13 P 408. 

[b] Relief in absence of trustee 
as party.—In a suit to enjoin inter- 
ference with land entered as part of 
town site in which plaintiff claimed 
an equitable interest as grantee of 
the original occupant, the trustee who 
had the legal title not being a party, 
it was not proper to adjudge that 
plaintiff was entitled to the exclusive 
possession of the tract. Globe v. 
Slack, 11 Ariz. 408, 95 P 126. 

{e] Right of school district.—(1) 
While mandamus was the proper 
remedy to compel a judge of the su- 
perior court to convey land in a town 
site, reserved for school purposes, to 
the school district, a decree in a suit 
in equity against him was equally 
efficacious. Howard v. Oroville 
School Dist., 22 Cal. A. 544, 135 P 689. 
(2) Where, in such case, the original 
trustee failed to perform his duty to 


convey, the judge of the superior 
court, aS successor, was_ properly 
sued. 


Howard v. Oroville School 
Dist., supra. ‘ 

75. Cathcart v. Peck, 11 Minn. 45. 

[a] In an action by a claimant, 
under the Town-Site Law to compel a 
conveyance to him, a complaint al- 
leging that at the time of the making 
of the survey and plat and the record 
thereof plaintiff was the occupant of 
certain land, occupying and improv- 
ing the same as a town site; that at 
the date of application to enter said 
lands, and at the entry and purchase 
thereof, he was the sole and exclusive 
occupant of the lots, blocks, etc., 
enumerated in his statement in writ- 
ing addressed to the town council, oc- 
cupying and improving the same for 
the purpose of erecting and build- 
ing a town thereon, and that defend- 
ant never occupied any portion there- 
of, sufficiently shows acts of im- 
provement and oceupancy by plain- 
tiff. Cathcart v. Peck, 11 Minn, 45. 

76. Miller v. Margerie, 149 Fed. 
694, 79 CCA 382. 

[a] In suit to set aside deed of 
Alaska town-site trustee for fraud, 
it was not sufficient to allege gener- 
ally that complainants did not have 
knowledge of the hearing before the 


the same, fails to state a cause of action for a re- 
sulting trust.77 The act of congress abolishing town- 


trustee or an opportunity to prove 
that the representations made by de- 
fendant to the trustee in obtaining 
the legal title to the property were 
false, but the bill must also state the 
particular facts and circumstances 
which prevented complainants from 
having notice of the proceeding and 
an opportunity to protect’ their 
rights. Miller v. Margerie, 149 Fed. 
694, 79 CCA 382. 

[b] Complaint held sufficient.— 
(1) A _ petition which shows that 
plaintiff is qualified to enter public 
lands; that he has occupied and im- 
proved a town lot from the day it was 
subject to settlement to the date of 
suit; that ‘he duly filed his applica- 
tion for a deed; that he was the only 
occupant of the lot; that he tendered 
all fees and assessments; and that 
the commissioners refused to hear 
his claim because he refused to de- 
posit twenty-five dollars with them 
as security for costs; and that the 
lot was wrongfully deeded to an-, 
other; and offers to reimburse de- 
fendant for all assessments and costs 
paid by him—presents a case for 
equitable interference. , Brown  v. 
Parker, 2 @kl. 2538, 39 PP) 567. 2(2)) A 
complaint alleging that defendant 
city claimed certain unoccupied land 
in a town site as its private property; 
that its custom had been to sell ar- 
bitrarily parcels thereof without re- 
gard to occupancy, right, or price; 
that portions had been sold to friends 
of members of the city council, or to 
persons whom they desired to favor, 
the city refusing to sell to others on 
like terms; and that there was no 
uniform rule for such sales; that 
certain of such lands had never been 
occupied, appropriated, conveyed, or 
platted; and plaintiff took possession 
for the purpose of appropriating it 
under the Town-Site Law, but de- 
fendant forcibly ejected him there- 
from, and destroyed his property, 
states, as against a general demur- 
rer, a proper case for the intervention 
of a court of equity. Linck v. Salt 
Lake City, 6 Utah 109, 21 P 459 [app 
dism 159 U. S. 258, 15 SCt 1040, 40 
L. ed. 143]. (3) Complaint held suf- 
ficient in an action by a mayor to can- 
cel deed of his predecessor in office. 
Hodges v. Lemp, 24 Ida. 399, 135 P 
250. (4) A complaint, in an action 
by a mayor to cancel two deeds given 
by his predecessors twenty and four- 
teen years, respectively, prior to the 
beginning of the action, which al- 
leged that the fraud in procuring the 
deeds was not discovered until short- 
ly before the action was brought, 
did not show that the right of ac- 
tion was barred by the limitations or 
by laches. Hodges v. Lemp, supra. 

77. Hammer y. Hermann, 11 Okl. 
127, 65 P 943. 
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site trustees in Oklahoma and conferring on the com- 
missioner of the general land office the execution of 
so much of the trust vested in such boards as was 
unexecuted simply charged the commissioner of the 
general land office with the execution and completion 
of the trust formerly conferred on the town-site 
boards; and hence the commissioner could not be 
sued as trustee of such lands for the benefit of an- 
other, in any case where formerly the town-site trus- 
tees could not be sued.7® 

[§ 135] a. Recovery of Expense of Town-Site En- 
try. One who defrays the expenses of entering a 
town site has no cause of action for the recovery of 
such money directly against the occupants of the 
town site, but can only collect for such expenses un- 
der the provisions of the state law applicable to 
such case.*® 

[§ 136] 14. Effect of Receipts, Certificates, etc.°° 
A receipt or certificate of final payment,*? and, ac- 
cording to some cases, a certificate of purchase? 
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or a certificate of entry,®* or final certificate,*+ vests 
an equity or equitable title in the purchaser or en- 
tryman, leaving the legal title in the United States*° 
until the issuance of a patent. Moreover, a re- 
ceipt from the proper officer of the United States, 
showing the payment of the purchase price of 
lands,** or, according to some cases, or under some 
statutes, a certificate of purchase issued by the reg- 
ister of a land office,*’ a certificate of entry,®® or a 
notice of allowance of entry,®°® is evidence of title, 
sufficient, according to some cases, when uncon- 
trolled by other evidence, to sustain an action of 
ejectment.®! But a certificate of purchase is not 
final evidence of title from the government,®? al- 
though it may be sufficient to support a petitory ac- 
tion.®? A certificate by the register or receiver of a 
United States land office, showing a preémption set- 
tlement and entry of public land, was evidence that 
the holder’s preémption right commenced at the date 
of settlement, and was consummated at the date of 


78. Hammer y. Hermann, supra 
(construing the Act of July 7, 1898). 

79. Morgan v. Van, Wyck, 5 Kan. 
A. 520, 48 P 206 (holding that a re- 
covery could be had only under Gen. 
St. [1889] par 7044, providing for the 
levy of a tax by the town-site com- 
missioners for the payment of such 
expenses; and holding further that 
the probate judge had no power to 
levy such a tax). 

80. Statutory requirement as to 
right to patent two years after issu- 
ance of receipt see infra § 493. 

81. Colm v. Francis, 30 Cal. A. 742, 
159 P 237; Brake v. Blain, 49 Okl. 
486, 153 P 158. See McGoldrick Lum- 
ber Co. v. Kinsolving, 221 Fed. 819, 
187 CCA. 377 [aff 243 U. S. 632 mem, 
37 SCt 479 mem, 61 L. ed. 939 mem] 
(final receipt is evidence only of equi- 
table title). 

[a] A state may, by statute, make 
a certificate of final payment from 
the United States land office evidence 
of title in the holder sufficient to 
maintain or defeat an action for pos- 
session, unless an adversary title is 
shown by patent issued to another. 
Birmingham Coal, etc., Co. v. Doe, 181 
Ala. 621, 62 S 26. 

[b] Receipt for registration fee 
required at the original entry is not 
prima facie evidence that title has 
passed within the meaning of a stat- 
ute providing that the receipt of a 
receiver of the United States land of- 
fice shall in all cases be prima facie 
evidence that the title to the land 
covered by such receipt has passed 
from the United States to the person 
named in the receipt. Boley v. Wynn, 
Coeliac 41. 67 S-117 

82. Brill v. Stiles, 35 Ill. 305, 85 
AmD 364. See Kay v. Watson, 17 Oh. 
27 (apparently recognizing rule). 

83. Poinsett County Drain. Dist. 
No. 7 v. Exchange Trust Co., 175 Ark. 
934, 2 SW (2d) 32; Smith v. Biddle, 
171 Ark. 644, 286 SW 801; Kelsey v. 
Lake Childs Co., 93 Fla. 743, 112 S 
887. See Cox v. Easter, 1 Port. (Ala.) 
130 (as to effect of entry). 

Rights acquired by entry in gen- 
eral see supra §§ 74, 92. 

84. Moses v. Long-Bell Lumber 
Co., 206 Fed. 51, 124 CCA 185 [app 
dism 239 U. S. 625 mem, 326 SCt 162 
mem, 60 L. ed. 473 mem]. 

85. U. S.—Wilcox v. Jackson, 13 
Pet. 498, 10 L. ed. 264 [rev 2 Ill. 344]; 
Moses v. Long-Bell Lumber Co., 206 
Fed. 51, 124 CCA 185 [app dism 239 
U. S. 625 mem, 36 SCt 162 mem, 60 L. 
ed. 473 mem]. 

Ark.—Poinsett County Drain. Dist. 
No. 7 v. Exchange Trust Co., 175 Ark. 
934, 2 SW (2d) 32. 

Cal.—Colm v. Francis, 30 Cal. A. 
WAZ LOOP 23%, 
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Fla.—Kelsey v. Lake Childs Co., 
Fla, 743, 112 S 887. 
Tll.—Chicago-v. Hitt, 334 Ill. 619, 
166 NE 517. 

N. D.—Bovey-Shute Lumber Co. v. 
Erickson, 41 N. D. 365, 170 NW 628; 
eee v. Wolcott, 1 N. D. 415, 48 NW 

Or.—McCarty v. Helbling, 73 Or. 
356, 144 P 499. 

Wyo.—Caldwell v. Bush, 6 Wyo. 
342, 45 P 488. : 

Compare Sayre v. Sage, “47 Colo. 
559, 108 P 160 (where the right to a 
patent has vested in a purchaser of 
public lands, the execution and de- 
livery of the patent are mere minis- 
terial acts, and a patent does not in- 
vest the purchaser with any addition- 
al property, but merely gives him 
better legal evidence of the title first 
acquired’ by his certificate of pur- 
chase); Doucet vy. Fontenot, 165 La. 
458, 115 S 655 [certiorari den 278 
U. 8S. 561 mem, 49 SCt 28 mem, 73 L. 
ed. 506 mem] (land entered becomes 
private property of entryman when 
final proof is made and final certifi- 
cate issued). 

[a] Receiver’s final receipt is an 
acknowledgment by the government 
that it has received full pay for "the 
land, and that it holds the legal title 
in trust for the entryman and will in 
due course issue to him a patent 
therefor. U. S. v. Detroit Timber, 
ete., Co.,/200 U. S: 321, 26 SCt 282-50 
L. ed. 499 [aff 1381 Fed. 668, 67 CCA 
1 (rev 124 Fed. 393)]; Bovey-Shute 
Lumber Co. v. Erickson, 41 N. D. 365, 
170 NW 628; Caldwell v. Bush, 6 
Wyo, 342, 45 P 488. 

Necessity of patent to vest title 
see Supra § 492. 

86. See infra §§ 492, 493, 
87. Cal.—Saecker v. Cohn, 180 Cal. 


151, 179 P°890. 
Decker, 3 Colo. 


Colo.—Godding vy, 
A. 198, 32 P 8382. 

Ind.—Doe v. Stephenson, 9 Ind. 144. 
But see Mosier v. Smith, 3 Blackf. 132 
(certificate not sufficient to support 
action of disseizin). 

La.—Lott v. Prudhomme, 8 Rob. 
293; Newport v. Cooper, 10 La. 155; 
Herriot v. Broussard, 4 Mart. N. S. 


260. 
bof Tan nee v. Blake, 18 Wis. 

See Wickersham v. Woodbeck, 57 
Mo. 59. 

[a] A land office receipt is equiva- 
lent to a patent against all but the 
holder of an actual patent. Weeks vy. 
White, 41 Kan. 569, 21 P 600; Kin- 
ney, v. Degman, 12 Nebr. 237, 11 NW 

[b] Certificate not constituting 
evidence of title.—A certificate 
signed by the receiver of a United 


States land office, stating that from 
the books and records of such office 
it appears that on, ete., A B entered, 
purchased, and paid for at public sale 
certain specified lands, is not entitled 
to be received.in evidence of title to 
the land therein mentioned. Bigelow 
v. Blake, 18 Wis. 520. 

[c] Certificate showing final pay- 
ment.—(1) A receipt given at the re- 
ceiver’s office showing full payment 
for land purchased from the United 
States is a “certificate of purchase” 
within Code Civ. Proc. § 1925, provid- 
ing that a certificate of purchase ot 
lands sold by the United States, is- 
sued by the receiver of the United 
States land office, is prima facie evi- 
dence that the holder of the certifi- 
cate is the owner of the land de- 
scribed. Saecker v. Cohn,.180 Cal. 
151, 179 P 890; Witcher v. Conklin, 84 
Cal. 499, 24 P 302. (2) A certificate 
of the receiver of a land office that a 
person had made full payment for a 
tract of land is evidence that such 
person has paid for the same and es- 
tablishes in him a right to the pos- 
session as against one who shows no 
title. McDonald v. Edmonds, 44 Cal. 
328 [foll Witcher v. Conklin, supra]. 
(3) The absence of any record in the 
local land office showing payment 
does not overcome the evidence of 
such certificate. Witcher y. Conklin, 

See also Evidence § 920. 
Saecker v. Cohn, 180 Cal. 151, 


179 P 890; Gallipot v. Manlove, 2 
Ill. 156. 
[a] Necessity for statute.—A cer- 


tificate of purchase of unappropri- 
ated government land from the Unit- 
ed States department of agriculture 
is prima facie evidence of title in the 
holder, only because made so by Code 
Civ. Proc, § 1925. Kerr v. Snowden, 
24 Cal. A. 152, 140 P7004. 

89. Fall Creek Sheep Co. v. Wal- 
ton, 24 Ida. 760, 136 P 438, AnnCas 
1915C 1252. See Broussard v. Brous- 
sard, 43 La. Ann. 921, 9 S 910. 

{a] Paramount title is not estab- 
lished but merely a prima facie title. 
EAA OWES: v. Miles, 110 Miss. 532, 70 

{b] Evidence may be overcome by 
proof that at the time of the location 
or filing the land was in the adverse 
possession of another, or that the ad- 
verse party is holding the land for 
mining purposes. Fall Creek Sheep 
Co. v. Walton, 24 Ida. 760, 136 P 438, 
AnnCas1915C 1252. 

90. Mannion v. Marsh, 19 Ariz. 108, 
165 P 1099. 

91. See Ejectment § 88. 

92. Guidry v. Woods, 19 La, 334, 
36 AmD 677. 

93. See Real 
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8§ 136-137] 


entry, stated therein.®** But a person’s possession 
under a certificate tat fe had filed proof of his 
preémption right with the register and receiver was 
insufficient, without proof of a compliance with 
the act of congress, to sustain a possessory action 
against another in actual possession under a sim- 
ilar certificate of subsequent date.®® A declaratory 
statement filed by one as an occupant of public land 
is not evidence of his peaceable possession;°* but 
the receipt for the officer’s fees for filing a declara- 
tory statement made by a settler on government 
land, and a certificate of the filing, given by the reg- 
ister and receiver of the United States land office, 
are admissible in evidence in an action involving the 
possession of the land filed on to show the good faith 
and the character of the possession of claimant.°? 

A filing receipt does not constitute a contract be- 
tween applicant and the United States,°8 and ap- 
plicant obtains no vested right to the land filed on.®® 

The land department may contest the regularity 
or sufficiency of the final proof, after final certificate 
issues to a homestead applicant.? 

{§ 137] 15. Abandonment or Relinquishment of 
Claims to Public Land?—a. In General. A person 
occupying, settling upon, improving, or entering pub- 
lic land is not bound to do all further acts neces- 
sary to give him a right to a patent,® but his rights 
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may be relinquished or abandoned. A mere re- 
linquishment of possession on the part of the oc- 
cupant is not, however, necessarily an abandon- 
ment;° but to constitute an abandonment of the 
land there must be a voluntary,® and actual? relin- 
quishment of possession with an intention to aban- 
don,® and without the intention of returning.® 
Where one ¢laiming homestead rights in a tract of 
land acquiesces in a decision of the land department 
adverse to his claim, and thereafter files a new ap- 
plication to enter the same as a homestead on the 
ground that a prior entry thereof by another is in- 
valid, he must be regarded as having abandoned his 
original claim, and cannot thereafter maintain a 
suit based thereon.?° 

Sale or conveyance.1!_ <A sale by a homestead 
claimant before the issuance of a patent may be 
treated as a relinquishment and abandonment of his 
homestead entry,!2 and one who, while in posses- 
sion of a tract of public land with intent to enter it 
as a homestead, makes a sale, which the land depart- 
ment treats as an abandonment of his right of en- 
try, cannot, by merely continuing in possession, ere- 
ate a new right of entry as against tne persun ina 
whose favor he has relingiishéd his right.13 But the 
conveyance of a possessory right to unsurveyed pub- 
lic lands is not necessarily an abandonment thereof.!4 


94. Winona, etc., R. Co. v. Randall, 
29 Minn. 283,:18- NW 127. But see 
Pickard v. Kelley, 52 Cal. 89 (‘“‘cer- 
tificate of pre-emption” did not tend 
to show actual possession). 


95. Courtney v. Perkins, 5 La. 
Ann. 216. 

96. Brand v. Servoss, 11 Mont. 86, 
27 P 407. 

97. Barnhart v. Ford, 41 Kan. 341, 
2LeP R23 9% 

98. Forman v. Healey, 19 N. D. 


116, 121 NW 1122. 

99. Forman v. Healey, supra. 

1. Haumesser v. Chehalis County, 
76 Wash. 570, 136 P 1141. 

2. Cancellation of entries see in- 
fra §§ 473-481. 

3. Love v. Flahive, 206 U. S. 356, 
27 SCt 729, 51 L. ed. 1092, 205 U. S. 
195, 27 SCt 486, 51 L. ed. 768 [aff 33 
Mont. 348. 83 P 882]. 

4 U. S.—Love v. Flahive, supra; 
Us S. v. Insram; 172_U. SS. 327,19 SCt 
177, 48 L. ed. 465; U.S. v. Tillman, 
205 Fed. 392: Amacker v. Northern 
Pac Re Cones. oMeds 850) tC CCAS 518 
Taff 175 U. S. 564, 20 SCt 286, 44 L. 
ed. 274]. 

Cal.—Gluckauf v. Reed, 22 Cal. 468. 

Minn.—Foster v. Bailley, 1 Minn. 
436. 

Mo.—Barada v. Blumenthal, 20 Mo. 
162. 

Okl.—Moore v. Linn, 19 Okl. 279, 
Sie S10; 

Or.—Huffman v. Smyth, 47 Or. 573, 
84 P 80, 114 AmMSR 9388. 

Wash.—Keane v. Brygger, 3 Wash. 
338, 28 P 653. 

Wis.—Sanborn v. Knight, 100 Wis. 
216, 75 NW 1009. 

[a] Proof of abandonment.— 
Where a person has gone into pos- 
session of unsurveyed government 
Jand and fully complied with a state 
statute relative to protection of pos- 
sessory rights in public lands of 
United States, abandonment thereof 
must be conclusively shown by one 
relying on it to defeat claimant’s 
right to have his possession quieted. 
Goldensmith v. Snowstorm Min. Co., 
28 Ida. {403,.154 P 968. 

[b] The grantee of an original 
homestead entryman can relinquish 
his claim to the land to the govern- 
ment to the same extent as could the 
original entryman, and such relin- 
quishment is authorized by the fed- 
eral statute. Neis v. Ebbe, 96 Or. 
151, 189 P 417. 

[c] A homesteader has the abso- 


lute right to file a relinquishment of 
his claim at any time, or to with- 
holdwit fromm hliney Maine verse, 
209 Fed. 525, 126 CCA 347. 

{d] The burden of proof is upon 
the one alleging the abandonment, 
where the one claiming title has not 
been absent for an unreasonable 
length of time. Burr v. House, 3 
Alaska 641. 

[e] Sufficiency of evidence.—The 
evidence in support of the charge of 
abandonment must be clear and con- 
eines Burr vy. House, 3 Alaska 


[f] Who may relinquish.—A per- 
son who has parted with his title to 
public land cannot thereafter make a 
valid relinquishment of the land in 
fayor of another claimant. Hemphill 
v. Moy, 31 Ida. 66, 169 P 288. 

{g] By homesteading other lands 
claim may be abandoned or relin- 
quished. U. S. v. New Orleans Pac. 
RCo, 285) Ped 783830 1495 CCA 125: 

5. Gallup v. Northern Pac. R. Co., 
295 Fed 326; Huffman v. Smyth, 47 
Or. 5738, 84 P 80, 114 AmSR 938. 

6. Huffman v. Smyth, supra. 

[a] Where one becomes insane 
and wanders away his absence raises 
no presumption of an intention to 
abandon his possessory claims on the 


public lands. White v. Martin, 2 
Alaska 495. 
[b] An absence caused by confine- 


ment in a penitentiary upon convic- 
tion of a crime does not amount to an 
abandonment. Huffman vy. Smyth, 
47 Or. 573, 84 P 80, 114 AmSR 938. 

7, ‘Judson Vv. Malloy, 40 Cal. 299; 
Richardson v, McNulty, 24 Cal. 339. 

8. Burr v. House, 3 Alaska 641; 
White v. Martin, 2 Alaska 495; Gold- 
ensmith v. Snowstorm Min. Co., 28 
Ida. 4038,.154 PP °968;- Huffman v. 
Smyth, 47 Or. 573, 84 BP 80, 114 AmSR 
938. 

[a] Weight of evidence.—The fact 
that a claimant of a lot of land ap- 
plied for and obtained the benefit ‘of 
the act for the relief. of insolvent 
debtors, and that in his inventory he 
did not include the lot in question, 
coupled with the fact that he had 
previously removed from it the ma- 
chinery of the mill which he had 
erected on it,/and the occupation of 
which was his only possession of the 
lot, was evidence of abandonment en- 
titled to great weight. Barada v. 
Blumenthal, 20 Mo. 162. 

[b] Absence of homestead entry- 


man.—(1) The temporary absence of 
a person for any legitimate reason 
from a homestead does not of itself 
show “abandonment” of the home- 
stead. Goldensmith v. Snowstorm 
Min. Co., 28 Ida. 403, 154 P 968. (2) 
Nor did absence of a homesteader and 
his family from the claim for nearly 
a year raise a conclusive presumption 
of abandonment, nor, under Rev. St. 
§ 2291, did it cancel the claim, but 
his abandonment was a question of 
fact. Gallup v. Northern Pac, R, Co., 
295 Fed. 326, 

[c] Final payment made by an 
applicant for a land warrant at the 
proper time and place, and to the 
proper officer, and in the expectation 
of receiving therefor his final certi- 
ficate of entry, is conclusive evi- 
dence that he did not intend to aban- 
don his entry. Slocum v. U. S., 35 Ct. 
Cl. 485. 

[d] Demolishing structures.— 
That an appropriator of unsurveyed 
public lands caused a corral and a 
house to be torn down and removed 
may be denominated an act of do- 
minion as well as an act of abandon- 


ment. Moore v. Moody, 19 Ariz. 553, 
173 P 880. 
[e] Arid lands.—Under Reclama- 


tion Act of June 17, 1902 § 3 and Act 
June 27, 1906 § 5, the failure of a 
homestead entryman on arid lands 
withdrawn under the Reclamation 
Act and subsequently released, con- 
tinuously to reside on, or to cultivate 
the land, is not necessarily an aban- 
donment. Edwards .v. Bodkin, 267 
Fed. 1004 [aff 265 Fed. 621]. 249 Fed. 
562, 161 CCA 488 [rev 241 Fed. 931]. 

[f] Intention and acts.—Abandon- 
ment consists in the intention to 
abandon and the external act or acts 
by which the intention is carried into 
effect. Burr v. House, 3 Alaska 641. 

9. Judson v. Malloy, 40 Cal. 299; 
Richardson v. McNulty, 24 Cal. 339. 

[a] Evidence sufficient to disprove 
abandonment see Kelley v. Wallace, 
14 Minn. 236. 

10. Edwards vy. Begole, 121 Fed. 1, 
57 CCA 245. 

11. Validity of contract to relin- 
quish entry see infra § 565. 

12. Love v. Flahive, 206 U. S. 356, 
27° SCt 729). 51-1... ed: 1092, 205° U. S: 
195, 27 SCt 486, 51 L. ed. 768 [aff 33 
Mont. 348, 83 P 882]. 


13. Love v. Flahive, supra. 
14. Neal v. Kayser, 12 Ariz. 118, 
100 P 439 
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[§ 138] b. Effect of Abandonment or Relinquish- 
ment. An abandonment or relinquishment divests 
all the right of the settler?®> and restores land to the 
public domain,'® and leaves it subject to disposition 
according to law,1* and occupation or entry by an- 
other person,+® although no formal cancellation is 
entered of record.t® <A relinquishment releases the 
entryman’s claim to the United States.2° There can 
be no such thing as an abandonment in favor of a 
particular individual,?! and so when, on the relin- 
quishment of a homestead entry, the land is, and for 
some time past has been, in the possession of an- 
other, who is a bona fide settler, his rights as such 
immediately attach to the exclusion of a third per- 
son, who procures the relinquishment to be made, 
and who simultaneously with the relinquishment ten- 
ders an application for entry of the lands, and im- 
mediately enters thereon and makes improvements.” 
Where grantees of the United States relinquished 
their title as against persons having good preémp- 
tion rights prior to their purchase, they were es- 
topped to set up their title only as against such 
settlers and not as against a mere possessor.?? Fil- 
ing a relinquishment has no effect until filed.?4 

Loss of rights by holder of relinquishment. The 
holder of a relinquishment may, by undue delay aft- 
er his application for entry has been rejected, lose 
whatever rights ‘he may have aequired.?°® 

A protest against the allowance of a claim to pub- 


15. U. S. v. New Orleans Pac. R.| 941; Carroll v. 


Co., 235 Fed. 833, 149 CCA 145; Car- 
roll v. Price, 81 Fed. Let. Gluckauf v.|19 S$ 501; 
Reed, 22 Cal. 468. 468; 


[a] Improvements and crops.—(1) | 714, 103 P 149; 


PUBLIC LANDS 


Price, 
McCollum v. Edmonds, 109 Ala. 322, 
Gluckauf v. Reed, 22 Cal. 
Moore v. Groftholdt, 10 Cal. A. 
Neis v. Ebbe, 96 Or. 


[$§ 138-143 


lic lands is abated by relinquishment of the claim, 
and leaves nothing pending on which the depart- 
ment can act.?° 

[§ 139] c. Presumption of Possession. Where an 
occupant of land, who has abandoned the same, re- 
sumes possession thereof before the rights of an- 
other person have intervened, his possessory rights 
are restored.?7 

[§ 140] d. Recovery of Amount Paid for En- 
try.28 One who voluntarily abandons or relinquishes 
his entry has no. cause of action to recover the sum 
which he paid to initiate it.?® 

[§ 141] 16. Curative or Confirmatory Statutes. 
Congress has from time to time passed various acts 
curing defects in entries or confirming rights claimed 
under defective entries or entries which have been 
improperly disallowed.®° 

[§ 142] D. Reservations to the United States*? 
—l. Meaning of Term. The term “reservation,” as 
used with relation to the public lands, means a with- 
drawal of a specified portion of the public domain 
from the administration of the land office and from 
disposal under the land laws, and the appropriation 
thereof, for the time being, to some particular use 
or purpose of the general government.*? 

[§ 143] 2, Power To Make Reservations.?? A 
reservation of the public lands may be made by con- 
gress,** or by the treaty-making power.*° Moreover 


from an early period in the history of the govern- 
81 Fed. 137;,;—(1) Act Congr. April, 1828, confirm- 
ing title of Harsen’s heirs. State v. 
Venice of America Land Co., 160 Mich. 
680, 125 NW 770. (2) Act Congr. July 
2, 1836. Garner v. Willett, 18 Ill. 455. 


When a preémptor abandons his pre- 
emption and leaves buildings or other 
permanent improvements thereon, he 
abandons such improvements and has 
no right to remove them. Hiatt v. 
Brooks, 17 Nébr. 33, 22 NW 73 [foll 
Hill -v. Pitt,.2 Nebr. (Unoff.) 151, 96 
NW 339]. (2) On the relinquishment 
of a homestead entry, the United 
States is entitled to crops growing on 
the land relinquished. Moore v. Linn, 
19 Okl. 279, 91 P 910. (8) Subsequent 
entryman may acquire right to crops 
and improvements. Moore vy. Linn, 
supra. 

[b] Rights of entryman’s grantee. 
—Where a homestead entryman’s 
grantee after relinquishment by the 
original entryman and quitclaim by 
the grantee to the government pro- 
cured others to apply for homestead 
entry on the land, the refusal of the 
government to allow such entry could 
not be taken advantage of by the orig- 
inal entryman’s grantee nor reinvest 
him with any interest in the land. 
Neis v. Ebbe, 96 Or. 151, 189 P 417. 

16. U.S.—Moss v. Dowman, 88 Fed. 
181, 31 CCA 447 [aff 176 U. S. 413, 20 
SCt 429, 44. Ei ed. S263) Carrolewv 
Price, 81 Fed. 137. 

Ala.—MeCollum y. Edmonds, 
Ala. 322, 19 S 501. 

Ariz.—Van Dyke v. Arizona Fastern 
R. Co., 18 Ariz. 220, 157 P 1019 [aff 
248 U. S.. 49,39 SCt 29, 63 L. ed. 119]. 

Tda.—Hemphill v. Moy, 31 Ida. 66, 
169 P 288. 

Minn.—Donohue v. St. Paul, ete., R. 
Co., 101 Minn. 239, 112 NW 413. 

Wash.—Keane v. Brygger, 3 Wash. 
338,828 P 653 [aff 160 U. S. 276, 16 SCt 
278, 40 L. ed. 4261]. 

Wis.—Sanborn v. Knight, 100 Wis. 
216. 75 NW 1009. 

1”. Moss v. Dowman, 88 Fed. 181, 
31 CCA 447 [aff.176 U. S.°413, 20 SCt 
429, 44 L. ed. 526]; Donohue vy. St. 
Paul etc; eR: (Co!) 101 Minn: 2398 12 
NW 413 [aff 210 U. S. 21, 28 SCt 600, 
52 LL. ed. 941]. 

is.* St. Paul,jete., RoiCcosv. Donoe- 
hue, 210 U. S. 21, 28 SCt 600, 52 L. ed. 
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19. Keane v. Brygger, 3 Wash. 338, 
28 P 653 [aff 160 U. S 276, 16 SCt 278, 
40 L. ed. 426]; Sanborn v. Knight, 100 
Wis. 216, 75 NW 1009. But see U. S. 
v. Bagnell Timber Co., 178 Fed. 795, 
102 CCA 243 (no rights can be ac- 
quired by occupancy even though there 
has been an actual abandonment by 
the homestead entryman). 

20. Fain v. U. S., 209 Fed. 525, 126 
CCA 347; Kendall v. Bunnell, 56 Cal. 
ASS 2.0. In ioe 

[a] Nature of relinquishment.—A 
relinquishment is not a contract of the 
entryman with the purchaser. Fain v. 
U. S., 209 Fed. 525, 126 CCA 347; Ken- 
dall v. Bunnell, 56 Cal. A. 112, 205 P 78. 
Beets Stephens vy. Mansfield, 11 Cal. 

22. Moss v. Dowman, 88 Fed. 181, 
31 CCA 447 faff 176 U. S. 4138, 20 SCt 
429, 44 L. ed. 526]. 

23. Gibson v. 


Hutchins, 12 La. 


Ann. 545, 68 AmD 772. 

24. .Fain v. U. S., 209 Fed. 525, 126 
CCA 34% 

25. Anderson v. Woodward, 66 Colo. 


135 eS 0296s 

26. Wilson v. Elk Coal Co., 300 
Fed. 473 [aff on other grounds 7 F. 
(2d) 112 (certiorari den 269 U. S. 587 
mem, 46 SCt 203 mem, 70 L. ed. 426 
mem) ]. 

27. Carroll va Price, 81) Hed. 137. 

28. Recovery of excess payments 
by purchaser see supra § 79. 

Right to reimbursement. on cancel- 
lation oe entry see infra § 479 

29. S. v. Ingram, 172 U. ‘Ss. 327, 
LIS Ct Oat 43 L. ed. 465 [dist Frost 
v. Wenie, 157 U.S. 46, 15 SCt 532, 39 
L: ed. 614]; Tictin v. U. Shic6 Ct, Cl 1, 

[a] Payment for excess over one 
hundred and sixty acres.—Where the 
subdivision entered as a homestead 
contains more than one hundred and 
sixty acres, the amount paid for the 
excess cannot be recovered as an er- 
roneous payment. Tictin v. U. S., 36 
CusCl aa: 

30. 

[a] 


See cases infra this note. 
Particular statutes construed. 


(3) Act Congr. Jan. 13, 1860. See Whit- 
ney v. Gunderson, 31 Wis. 359. (4) 
Act Congr. July 23, 1866, relating to 
public lands in California. Rutledge 
v. Murphy, 51 Cal. 388. (5) Act Congr. 
June 8, 1872. Fee v. Brown, 162 U.S. 
602, 16 SCt 875, 40 L. ed. 1086 [aff 17 
Colo. 5107 30; P 34044 366) Act Congr. 
June 22, 1874. Act Congr. April 21, 
1876. St. Paul, etc., R. Co. v. Green- 
halgh, 26 Fed. 563 [aff 139 U. S. 19, 11 
SC@t 395, "85. bed (11s) sAet Conger 
April 21, 1876. Northern Pac. R. Co. 
v. Amacker, 175 'U. S. 564, 20 SCt 236, 
44 L. ed. 274 [aff 58 Fed. 850, 7 CCA 
518 (rev 53 Fed. 48)]. (8) Act Congr. 
March 1, 1877. U.S. v. Hendy, 54 Fed. 
447. (9) Act Congr. ‘Marehy 31877. 
Salt Lake Inv. Co. v. Oregon Short 
Line R. Co., 246 U. S. 446, 88 SCt 348, 
62 L. ed. 823 [aff 46 Utah 203, 148 P 
439]. (10) Act Congr. June 15, i880. 
See Woodstock Iron Co. vy. Strickland, 
121 Ala. 616, 25S 818. (11) Act Congr. 
May 1, 1886 § 38, as amended by Act 
March 8, 1911. U. S. v. Northern Pac: 
ReCo., 204 Fed. 485. (12) Act Congr. 
Aug. 30, 1890, as to the reservation 
ofa right of way for ditches and ca- 
nals in patents for land the entries on 
or claims to which were validated by 
the act. Green v. Willhite, 160 Fed. 
(55. .@L3) Act (Congr: March oe LVOT, 
Parsons v. Venzke, 164 U. S. 89, 17 
SCt 27,41) Li. ed? 360 [aff 4 N. D. 452, 
61 NW 1036, 50 AmSR 669]. (14) Act 
Congr. June 3, 1896. McCord v. Hill, 
111 Wis. 499, 34 NW 27, 85 NW 145, 
87 NW 481. 
Indian reservations see Indians 
§§ 46, 47. 

32. Walker v. Kingsbury, 36 Cal. A. 
617, 173 P 95 [quot CycJ--"See Terr. 


v. Burgess, 8 Monte 57, 19 P 558, 1 
LRA 808. 
33. As to withdrawal or reserva- 


tion of oil and other mineral lands see 
Mines and Minerals §§ 132-134. 

34 U.S. v. Shannon, 151 Fed. 863 
[aff 160 Fed. 870, 88 CCA 5215) US: 
v. Payne, 8 Fed. 883, 2 McCrary 289. 

35. Spalding v. Chandler, 160 U. S. 
394, 16 SCt 360, 40 L. ed. 469; U.S. v 
Payne, 8 Fed. 383, 2 McCrary 289. 


————— ee ee ee ee ee ee eae ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 143-145] 


ment it has been the practice of the president to or- 
der, from time to time, as the exigencies of the pub- 
lie service required, parcels of land belonging to the 
United States to be reserved from sale and set apart 
for public uses.*® The authority of the president 
in this respect is recognized in numerous acts of 
congress** and decisions of the courts,?® independent 
of any act of congress expressly authorizing him to 
make such reservations,?® and congress has by ex- 
press enactment conferred upon the president the 
power to make reservations of the public lands for 
certain purposes.*°® 

[§ 144] 3. How Reservation Effected. The presi- 
dent may effect a reservation of public land by 
proclamation,* or by executive order;*2 and as 
the president speaks and acts through the heads of 
the several departments in relation to subjects which 
appertain to their respective duties,4? the act of 
the secretary of the navy in reserving a part of the 
public domain for naval purposes,** of the secretary 
of war in establishing a military reservation*® is in 
legal effect the act of the president. No set form of 
words or phrases is necessary to effect a reserva- 
tion;*® but it is enough if there are sufficient words 
to indicate the purpose of the power that can act 
and to show that in the given case it intended to 
act.*7 But a mere recommendation by a govern- 
ment official*® or an order by an official not author- 
ized to act*® does not constitute a reservation. A 
reservation for the future disposal of the United 
States is a reservation to the United States.°° A 
tract of public land which is actually set apart by 
an order of the war department for military pur- 
poses, and government appropriations expended in 
fitting it for such use, and of which the military 
forces remain in possession until its abandonment by 
a formal notice posted by the military authorities is 


36. Grisar v. McDowell, 6 Wall. [a] 


PUBLIC LANDS 


Under the act of June 8, 1906, 
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a military reservation.51 

[§ 145] 4. Lands Which May Be Reserved. Lands 
which have been granted to a state by act of con- 
gress cannot be subsequently reserved for the pur- 
poses of the general government,®? and a provision 
in a statute creating a land district that the presi- 
dent shall have authority to set apart such portions 
of lands within the district as are necessary for pub- 
lic uses does not empower him to interfere with res- 
ervations existing by force of a treaty.° But a 
mere occupation of unsurveyed public land does not 
prevent congress from reserving such land for any 
public purpose.°* Where a qualified claimant under 
the Oregon Donation Act®® duly made a settlement 
upon the public domain, and filed a notification with 
the surveyor-general claiming the pareel of land 
described therein as a donation claim under the act, 
such land could not be thereafter set apart as a 
military reservation without obtaining the claim- 
ant’s relinquishment thereof or making him due 
compensation therefor.°* The title of the city of 
San Francisco to its lands was so far subject to the 
control of the Mexican government, previous to the 
conquest and cession of the country, and of the Unit- 
ed States subsequently, that portions of the land 
within the limits claimed by the city could have been 
reserved by those governments, respectively, for pub- 
lie purposes at any time before the title had become 
vested in private persons by action of the city au- 
thorities.>7 

The Pickett Act,°® authorizing the president tem- 
porarily to withdraw any of the public lands and to 
reserve the same for public purposes, has been con- 
strued as not applicable to lands to which rights 
have attached and become vested through full com- 
plianee with an applicable land law.®® 

In the Philippines, under the treaty of Paris, 


213 Fed. 1022, 129 CCA 665]. 


CU. S.)) 3637°381, 18° Led. 863 [aff 11 
F. Cas. No. 5,832, 4 Sawy. 597, and 
quot Russian-American Packing Co. v. 
WES 130 OtniCls 4600483" (allt 99 IS. 
570, 26 SCt 157, 50 L. ed. 314)]; U.S. 
v. Payne, 8 Fed. 883, 2 McCrary 289. 

37. Grisar v. McDowell, 6 Wall. (U. 
S.) 368, 381, 18 L. ed. 863 [aff 11 F. 
Cas. No. 5,832, 4 Sawy. 597, and quot 
Russian-American Packing Co. v. U. 
S., 39 Ct. Cl. 460, 483 (aff 199 U. S. 570, 
26 SCt 157, 50 L. ed. 314)]. 

Reservation of fishing rights for 
Indians see Fish § 35. 

88. See Mason v. U. S., 260 U. S. 
545, 43 SCt 200, 67 L. ed. 396; Apis 
Vee S68 Med. 931°.Uy. S:v. Payne, 8 
Fed. 883, 2 McCrary 289; Onderdonk 
v. San Francisco, 75 Cal. 534, 17 P 678; 
Florida Town Impr. Co. v. Bigalsky, 
44 Fla. 771, 33 S 450; Nevada Ditch 
Co. v. Bennett, 30 Or. 59, 45 P 472, 60 
AmSR 777. 

[a] President may modify reserva- 
tion previously made by reducing or 
enlarging it and where a reservation 
by the president of a tract of public 
lands for military purposes was after- 
ward modified and reduced and de- 
scribed more particularly by a subse- 
quent order, its validity was not af- 
fected by the fact that the description 
in the original order was defective and 
ndefinite. Grisar v. McDowell, 6 Wall. 
(U. S.) 3638, 18 L. ed. 863. 

39. Stockley v. U. S., 271 Fed. 632 
[rev on other grounds 260 U. S. 532, 
43 SCt 186, 67 L. ed. 390]; Florida 
Town Impr. Co. v. Bigalsky, 44 Fla. 
771, 33 S 450. 

40. See Spalding v. Chandler, 160 
U. S. 394, 16 SCt_360, 40 L. ed. 469; 
U. S. v. Blendauer, 128 Fed. 910, 63 
CCA 636; Valdes v. Grahame, 3 Porto 
Rico Fed. 417 (construing proclama- 
tions of president of June 26 and 30, 
1903, reserving lands in Porto Rico, 
as to iands covered thereby). 


the president was authorized to estab- 
lish a monument reserve embracing 
the Grand Canyon, of the Colorado 
River, it being an ‘object of scientific 
interest.” Cameron v. U. S., 252 U.S. 
450, 40 SCt 410, 64 L. ed. 659 [aff 250 
Meding Lo dios (CCAy Look 

41. Russian-American Packing Co. 
Ve Whe. p99 We Semoun 2onSc bel ous 0) 
L. ed. 314 [aff 39 Ct. Cl. 460]; Holmes 
v. U. S., 118 Fed. 995, 55 CCA 489. 

42, -U,. S: <v. Payne, 8 Bed. 883, 2 
McCrary 289; Florida Town Imp. Co. 
v. Bigalsky, 44 Fla. 771, 33 S 450. 

43. Wilcox v. Jackson, 13. Pet. (U. 
S.) 498, 513, 10 L. ed..264 [quot Scott 
v. Carew, 196 U. S. 100, 110, 25 SCt 193, 
eon ed. 403 (aff 121 Fed. 1021, 56 CCA 
684) ]. 

[a] Reservations made by heads 
of bureaus, such as the commission- 
er of the general land office or commis- 
sioner of Indian affairs, in the admin- 
istration of matters committed to 
their charge, stand on the same foot- 
ing as those authorized by the secre- 
tary of the interior, where he is in- 
formed of the action and either ex- 
pressly or tacitly approves. Northern 
Pac. un. Co. v% Wisner, 246° U.S. 283, 
38 SCt 240, 62 L. ed. 716 [Laff 230 Fed. 
591, 144 CCA 645]. 


44. Behrends v. Goldstein, 1 Alaska 
Bee 
45. Scott v. Carew, 196 U. S. 100, 


25 SCt 193, 49 L. ed. 403 [aff 121 Fed. 
1021, 56 CCA 684]; Wilcox v. Jack- 
son, 13 Pet. (U. S.) 498, 10 L. ed. 264 
{rev 2 Ill. 344, and cit Stone v. U. S., 
2 Wall. (U. S.) 525, 17 L. ed. 765]. 

46. 'U. S. v. Payne, 8 Fed. 883, 2 
McCrary 289; Grosvold v. Whelpley, 
5 Alaska 529. 

8 Fed. 883, 2 


47. U. S..v. Payne, 


48. 
ell, 208 Fed, 469 [writ of error dism 


49. Northern Pac. R. Co. v. Mitch- 
ell, supra. 
50. Hot Springs Cases, 92 U. S. 


698, 23 L. ed. 690. 

51. Gavigan v. Crary, 2 Alaska 370. 

52. Sterling v. Jackson, 69 Mich. 
488, 37 NW 845, 13 AmSR 405 (holding 
that a reservation for light-house pur- 
poses, made after the statutory grant, 
although before a patent issued, was 
of no legal validity). 

[a] School sections situated within 
the limits of a forest reservation (1) 
created after such sections have been 
granted and surveyed are not a part 
of such reservation. Hibberd v. Slack, 
84 Fed. 571 [cit Hastings, etc., R. Co., 
VY. Whitney,(132 U.S. 357510 SCt 112s 
33 L. ed. 363; Wilcox v. Jackson, 18 
Pet. (U. S.) 498, 10 L. ed. 264]; Pacific 
Power Co. v. State, 32 Cal. A. 175, 162 
P 643. »(2) But where the township in 
which the section was located was not 
surveyed, the reservation may be ef- 
fective. Cobban v. Hyde, 212 Fed. 480. 

53. Spalding v. Chandler, 160 U. S. 
394, 16 SCt 360, 40 L. ed. 469. 

54. U.S. v. Hanson, 167 Fed. 881, 
93 CCA 371. 

Rights of settlers and occupants of 
lands included in reservation in gen- 
eral see infra § 148. 

55. Oregon Donation Act in general 
see infra § 157. 

56. Kelly v. Dalles City, 19 Or. 299, 
24 P 449. 

57. Ua Ss Na Carr, 25h Cassano. 
14,731, 3 Sawy. 477 [aff 98 U. S. 433. 
25 L. ed. 209]. 

58. USCA tit 43 § 141. 

Withdrawal of mining lands under 
statute see Mines and Minerals §§ 133, 


134. 

59. Wyoming v. U.S., 255 U.S. 489, 
41 SCt 393, 65 L. ed..742 [rev 262 Fed. 
675]; Payne:v. Central Pacific R. Co., 
255 U. S. 228, 41 SCt 314, 65 L. ed. 598 


[aff 46 App. (D. C.) 374]. 
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lands which had passed into the hands of private 
owners prior to the establishment of sovereignty by 
the government of the United States cannot be set 
aside for military purposes.*° 

[§ 146] 5. Validity of Reservations. The rea- 
‘sons which govern the president in making a reser- 
vation of publie lands for military purposes cannot 
affect the validity of his action.¢! A military post 
established by the proper department of the gov- 
ernment is none the less a valid reservation because 
when it was established it may have been within 
the contemplation of the authorities that a time 
would come when the necessity for the post would 
cease and it would be abandoned.*? Where it does 
not appear that any reservation was ever made by 
the authority of the president, and it does, appear 
that an alleged reservation, not appearing to have 
been for a fort, included more than two hundred 
acres, while the law applicable to such lands at that 
time limited the amount which might be reserved 
at one place for any purpose other than a forts 
to twenty acres, no reservation was in fact lawfully 
established.°? An order of the secretary of war di- 
recting the commanding officers of the military sta- 
‘* .. Gan the route to Oregon” to make a reserve of 
T1OUS VAM n oat thore- 
ten miles square around the same, ana vue a. 
under of the commanding officers stationed at a 
place in Oregon in causing a survey to be made of 
such a tract were not sufficient to constitute such 
tract a military reservation.®4 

[§ 147] 6. Effect of Reservations—a. In General. 
Lands which are reserved are effectually segregated 
from the public domain®® and pass beyond the con- 
trol of the general land office,®® until in some lawful 


Wan =. © 


60. Inchausti v. Commanding Gen., 
6 Philippine 556. : 
61. Grisar v. McDowell, 6 Wall. (U. 


S.) 363, 18 L. ed. 863 [aff 11 F. Cas.| Cunningham, 155 


PUBLIC LANDS 


ning v. Chicago, etc., R. Co., 163 U. S. 
321, 16 SCt 1018, 41 LL. 
Superior Ship Canal R., 


manner it reacquires jurisdiction over them.°’ Lands 
reserved to the United States are the absolute prop- 
erty of the government. 

On cancellation of a patent of public lands the 
land becomes subject to a prior statute including it 
within the limits of a reservation.®® 

[§ 148] b. Rights of Settlers and Occupants. The 
claims of persons who have settled upon, occupied, 
and improved land afterward included in a reserva- 
tion are considered worthy of protection and are 
usually respected;*° but where the president, as 
authorized by. law, issues a proclamation reserving 
certain lands, and warning all persons to depart 
therefrom, this terminates any rights previously ac- 
quired in such lands by a settler.7?_ f 

[§ 149] 7. Regulations Respecting Reservations. 
Lands reserved to the United States are the absolute 
property of the government,** and the government, 
acting through congress, has the right to control 
them,*® or refuse the use of them to the public,’* 
or, if it permits the public to use them, to prescribe 
the terms and conditions under which this privilege 
may be enjoyed,’® and regulations in regard to such 
use adopted or authorized by congress cannot be in- 
terfered with by the courts on the ground that they 


are unreasonable and oppressive.*® 


7a tak eAnasratians., Undersan 


[SeL50i| 48, spisposartus acess ee 
act of congress authorizing the secretary of war to 
cause certain military sites to be sold, the sale ean 
be made through an agent specially appointed for 
that purpose acting under power of attorney,’77 and 
if, in selling land within the limits of, or near to, 
a municipal corporation, a subdivision of the tract 
into lots, blocks, and streets would be most heneficial 
Rock, etc., R. Co. v. Greer, 77 Ark. 387, 
Lake | 96 SW 129 et 


0. 2-Vs [ce] Presentation of claims: 
15 SCt} der Act No. 627, relating to military 


ed. 175; 
ete., 
S70 354, 


[§§ 145-150 


No. 5,832, 4 Sawy. 597] (holding that 
a reservation is not invalidated be- 
cause a modification thereof was made 
on a compromise of an opposing pri- 
vate claim). 

62. Scott v. Carew, 196 U. S. 100, 
25 SCt 193, 49 L. ed. 403 [aff 121 Fed. 
1021, 56 CCA 684]. 

63. U.S. v. McGraw, 12 Fed. 449, 8 
Sawy. 156. 

64. Kelly v. Dalles City, 19 Or. 299, 
312, 24 P 449 (where it was said: ‘No 
authority was shown for locating any 
such reservation at that place’). 

65. Scott v. Carew, 196 U. S. 100, 
25 SCt 193, 49 L. ed. 403 [aff 121 Fed. 
1021, 56 CCA 684]; Stone v. U. S., 2 
Wall. (U. S.) 525, 17 L. ed. 765; Wil- 
cox v. Jackson, 13 Pet. (U. S.) 498, 10 
L. ed. 264; Florida Town Impr. Co. v. 
Bigalsky, 44 Fla. 771, 33 S 450. 

[a] Subsequent law or proclama- 
tion or sale will not be construed to 
embrace the land so reserved or to 
operate upon it, although no exception 
is made of it. Scott v. Carew, 196 U. 
S. 100, 25 SCt 1938, 49 L. ed. 403 [aff 
121 Fed. 1021, 56 CCA 684]; Wilcox 
v. Jackson, 12 Pet. (U. S.) 498, 10 L. 
ed. 264. 

{b] Extent of reservation.—Act 
Congr. March 38, 1853 § 7, providing 
that no preémption claim should be 
allowed upon land within a military 
reservation or within one mile there- 
of, did not extend the limits of reser- 
vations. Burk v. Howe, 171 Cal. 242, 
152 RP 434. 

66. Florida Town Impr. Co. v. Big- 
alsky, 44 Fla. 771, 33 S 450. 

[a] Any action taken in land office 
with regard to such lands, whether 
resulting in the issuance of a patent 
therefor or in the certification thereof 
to a state, has no binding force or 
effect whatever, but is subject to at- 
tack whenever and wherever it is as- 
serted as the basis of a title. Burfen- 


103, 39 L. ed. 183; Doolan v. Carr, 125 
U. S. 618, 8 SCt 1228, 31 L. ed. 844; 
Wilcox v. Jackson, 18 Pet. (U. S.) 498, 
10 L. ed. 264; King v. McAndrews, 111 
Fed. 860, 50 CCA 29; U.S. v.. Winona, 
etc., R. Co., 67 Fed. 948, 15 CCA 96 [aff 
165 U. S..4638, 17 SCt 368, 41 L. ed. 789]; 
U. S. v. McGraw, 12 Fed. 449, 8 Sawy. 
156; Florida Town Impr. Co. v. Bigal- 
sky, 44 Fla. 771, 33 S 450. See Stone 
v. U. S., 2 Wall. (U. S.) 525, 17 L. ed. 
765 (patent for land reserved from 
sale is void). 

67. Florida Town Impr. Co. v. Big- 
alsky, 44 Fla. 771, 33 S 450. 

68. Rector v. U. S., 92 U. S. 698, 23 
Van Lear v. Hisele, 126 


69. Byron v. U.S., 259 Fed. 371, 170 
CCA 347 [certiorari den 251 U. S. 556 
mem, 40 SCt 177 mem, 64 L. ed. 412 
mem]. 

70. Stockley v. U. S., 260 U.S. 532, 
43 SCt 186, 67 L. ed. 390 [rev 271 Fed. 
632]; Holmes v. U. S., 118 Fed. 995, 55 
CCA 489 [rev 105 Fed. 41]; State v. 
Tanner, 73 Nebr. 104, 102 NW 235. 

[a] “awful rights.’—The rights 
acquired by actual occupation and set- 
tlement of land subsequently set apart 
as a military reservation, recognized 
by the act of congress .of July 5, 
1884, are the “lawful rights” which it 
is declared shall not be prejudiced in 
the act of congress of/March 3, 1893, 
granting lands from an abandoned 
military reservation to the state as in- 
demnity school lands, in lieu of other 
lands theretofore lost. State v. Tan- 
ner, 73 Nebr. 104, 102 NW 235. 

{b] Claims to land in Hot Springs 
reservation and determination there- 
of.—Goode v. Gaines, 145 U. S. 141, 12 
SCt 839, 36 L. ed. 654; Rector v. Gib- 
bon, 111 'U. S. 276, 4 SCt-605, 28 L. ed. 
427 [rev 9 Fed. 16]; Rector v. U. S., 
92° 'U. S.-698, 23 Led! 690,-11 Ct. Cl, 
238. [aff 10-Ct. Cl. 289, 4383 )}-™ Wittle 


reservations in the Philippine Islands, 
the six months’ period within which 
persons who claim to own lands locat- 
ed within a reservation must present 
their claims does not begin to run un- 
til after personal service has been 
made upon the occupant as required 
by law. Lagariza v. Commanding- 
Gen., 22 Philippine 297. 

_(d] Reclamation Act.—Reclama- 
tion Act June 17, 1902 c 1093, contains 
no provision for recognition or pro- 
tection of any right of a settler on 
unsurveyed public lands which may 
be withdrawn and reserved thereunder 
for construction of irrigation works, 
nor is there any such provision in Act 
June 27,1906 c 3559, or other statute, 
and he has no right to oppose taking 
of the land therefor. U.S. v. Hanson, 
167 Fed. 881, 93 CCA 3871. 

71. Russian-American Packing Co. 
Vy U.IS:5. £99 JU, S.157,0126.SCtl 15,50 
L. ed. 314 [aff 89 Ct. Cl. 460]. 

72. See supra § 147. 

73. . S. v. Shannon, 151 Fed. 863 
[aff 160 Fed. 870, 88 CCA 52]; Van 
Lear v. Hisele, 126 Fed. 823. 

74 Van Lear v. Hisele, supra. 

75. Van Lear v. Hisele, supra. 

[a] Congress may delegate power 
(1) to make regulations in regard to 
the use of reservations to the secre- 
tary of the interior. U. S. v. Shan- 
non, 151 Fed. 863 [aff 160 Fed. 870, 88 
CCA 52]; Van Lear v. Hisele, 126 Fed. 
823. (2) But any exercise by him of 
Such power must rest upon some stat- 
ute delegating it either expressly or 
by necessary implication. Van Lear 
v. Hisele, supra (holding certain res- 
ulations as to the use of water from 
the Arkansas Hot Springs to be not 
within the power conferred). 

76. Van Lear v. Hisele, supra. 

77. State v. Illinois Cent. R. Co., 33 
Fed. 730 [aff 146 U. S. 387, 18 SCt 110, 
36 L. ed. 1018]. 
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§§ 150-155] 


to the government, it is the duty of the secretary of 
war to adopt that method.78 An exchange of a mil- 
itary site for other land is valid as a sale.?® 

[§ 151] E. Direct Grants by Act of Congress*®° 
—1. Power To Make Direct Grants. Although the 
ordinary legislation with respect to the public do- 
main contemplates the retention by the United 
States of entire power over the land until a patent is 
issued,*+ the United States may by act of congress 
at once divest itself of all property in a portion of 
the public lands and transfer it to an individual or 
to a state without any patent;*8? and a patent sub- 
sequently issued for land so granted is merely docu- 
mentary evidence of such title.8* 

[§ 152] 2. Form of Grants. No particular form 
of words is necessary to make such a grant, but it 
is sufficient that the words used show an intention 
of congress that certain lands shall be separated 
from the mass of the public domain and set apart 
and appropriated to the grantee.*4 

[§ 153] 3. Grant of Lands To Be Selected. A 
grant by congress of lands to be selected within a 
larger area does not attach to any particular lands 
until the selections are made and approved,®® at 
which time the title passes;*® but before the selec- 
tion has been made the grantee has such a con- 
tingent interest in all the lands subject to selection 
that it may maintain a suit in equity to enjoin an 
unauthorized sale thereof for taxes." 

[§ 154] 4. Determination of Character of Land. 
Where congress grants non-mineral lands to be se- 
lected by the grantees in a certain territory, and re- 
quires the surveyor-general to make survey and lo- 


78. State v. Illinois Cent. R. Co., 
supra. 
79. Culliver v. Berge, 1 Rob. (La.) 
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certificate.—Where an act of congress, 
in consideration of certain relinquish- 
ments by Jefferson college, authorized 
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cation of the land selected, it becomes his duty, un- 
der the supervision of the land department, to de- 
termine the character of the land selected,’* and his 
decision that it is not mineral, when ratified by the 
department, is final and conclusive, so that, after 
title passes, no subsequent discovery of minerals can 
affect the title or possession,’® and neither the sur- 
veyor-general nor the land department has any au- 
thority to insert in the certificate of approval of the 
location and survey a reservation of any mineral 
lands contained therein, but such a reservation is 
void.®° 

[§ 155] 5. Construction and Effect of Statutory 
Grants. The rule has been laid down that, if there 
is ambiguity or uncertainty in an act granting pub- 
lic lands, it should be construed most favorably to 
the government®! when the grant is in the nature 
of a bounty or gratuity;°? but the supreme court. 
of the United States has held that, where an act 


‘of congress relating to the public lands is intended 


to confer a bounty on a numerous class of indi- 
viduals, it is the duty of the courts, in construing 
ambiguous words, to adopt that construction which 
will best effect the liberal intentions of congress.%? 
In a statutory grant of a section of land, “to em- 
brace the buildings and improvements thereon,” the 
word ‘‘embrace” means to inclose, as by surrounding 
or encireling.®* 

Construction in respect of present grant. An act 
of congress providing that certain lands “shall be” 
allotted for and given to a certain person is a grant 
in presenti.®® 

Effect of use of words of present grant. Where 
cessor’s action in approving the loca- 


tion. Lane v. Watts, 234'U. S. 525, 34 
SCt 965, 58 L. ed. 1440 [aff 41 App. 


427 (so holding on the ground that an 
exchange is in effect but a double 
sale). : 

80. Grants: 
For internal improvements see infra 

§§ 304-310. 
In aid of railroads see infra §§ 311-446. 
School and University lands see infra 

§§ 161-256. 
Swamp and overflowed lands see in- 

fra §§ 257-303. 

81. Boatner v. Ventress, 8 Mart. N. 
S. (La.) 644, 20 AmD 266. 

Necessity of patent to divest United 
States of legal title see infra § 492. 

82. U. S.—Shaw v. Kellogg, 170 U. 
S. 312, 18 SCt 632, 42 L. ed. 1050; Mor- 
row v. Whitney, 95 U. S. &61, 24 L. 
ed. 456. See Coan v. Flagg, 123 U.S. 
TAS: SCt 47, 31-4, ed. 107, Lath 38 Oh. 
St. 156]. 

Cal.—Peo. v. Ashburner, 55 Cal. 517. 

Ill.—Hall v. Jarvis, 65 Ill. 302; Bal- 
lance v. Tesson, 12 Ill. 326. 

La.—Slack v. Orillion, 13 La. 56, 33 
AmD 551; Boatner v. Ventress, 8 Mart. 
N. S. 644, 20 AmD 266. 

Mich.—Corby v. Thompson, 196 
Mich. 706, 163 NW 80; Stockton v. 
Williams, 1 Dougl. 546. 

Mo.—Lessieur v. Price, 12 Mo. 14 
{aff 12 How. (U.S.) 59, 13 L. ed. 893]. 

Oh.—Board of Trustees v. Cuppett, 
52 Oh. St. 567, 40 NE 792; State Univ. 
v. Satterfield, 2 Oh. Cir. Ct. 86, 1 Oh. 
Cir. Dec. 377. 

Wis.—Challefoux v. 
Wis. 287. 

See Price v. Dennis, 159 Ala. 625, 49 
S 248 (if a congressional grant pro- 
vides that title shall pass on selection, 
the legal, as well as the equitable, title 
passes out of the ‘United States on 
such selection, without issuance of a 
patent); Lane v. Watts, 41 App. (D. 
C.) 139 [aff 234 U. S. 525, 34 SCt 965, 
58 L. ed. 1440 (reh den 235 U. S. 17, 35 
SCt 3, 59 L. ed. 104)] (fact that there 
were undisclosed claims to parts of 
jand involved in grant did not neces- 
sarily present transfer of title). 

[aj] Vesting of title on issuance of 


Ducharme, 8 


‘it to enter certain sections of land, and 
required the register where entry was 
made to issue a certificate, which the 
act declared should vest a full and 
complete title to the land, and that 
thereupon a patent should issue, the 
college acquired by the certificate an 
absolute title equivalent to a patent. 
Fulton v. Doe, 6 Miss. 751. 

83. Morrow v. Whitney, 95 U. S. 
551, 24 L. ed. 456. 

84. Republican River Bridge Co. v. 
Kansas Pac. R. Co., 12 Kan. 409 [aff 
92,U.. 8.1315, 23 L. ed. 515]; State v. 
Stringfellow, 2 Kan. 263. 

[a] Thus the joint resolution of 
congress approved July 26, 1866, au- 
thorizing the president “‘to set apart 
to the Union Pacific Railway Compa- 
ny, eastern division, twenty acres of 
the Fort Riley military reservation, 
for depot and other purposes, in the 
bottom opposite Riley City; also frac- 
tional section ‘one’ on the west side 
of said reservation, near Junction 
City, for the same purposes,” with a 
proviso that the president should not 
do so, so aS in any manner to impair 
the usefulness of the reserve for mili- 
tary purposes, was a grant of land, 
dependent upon the favorable judg- 
ment and action of the president; and 
when the president, by executive or- 
der, set apart the land, the title of the 
railway company thereto became ab- 
solute. Republican River Bridge Co. 
v. Kansas Pac. R. Co., 12 Kan. 409 [aff 
92°. S315, 23 Li ed. 515]. 

85. Altschul vy. Gittings, 102 Fed. 


86. Shaw v. Kellogg, 170 U. S. 312, 
18 SCt 632, 42 L. ed. 1050; Lane v. 
Watts, 41 App. (D. C.) 1389 [aff 234 
U. S. 525, 34 SCt 965, 58 L.' ed. 1440 
(veh den 2385 U. S. 17, 35 SCt 3, 59 L. 
ed. 104)]; Mariner v. Oconto Land 
Co., 142 Wis. 531, 126 NW 34. 

[a] Attempted revocation of ap- 
proval.—The title cannot be divested 
by an attempted revocation by the suc- 
cessor in office of the cOmmissioner 
of the general land office of his prede- 


(D. C.) 139, and reh den 235 U. S. 17, 
35 SCt 3, 59 L. ed. 104]. 

[b] Expense of survey to be borne 
by government under granting stat- 
ute.—Juane v. Watts, 234 U. S. 525, 34 
SCt 965, 58 L. ed. 1440 [aff 41 App. (D. 
C.) 139, and reh den 235\U. S.-17;. 35 
SCt 3, 59 L. ed. 104]. 

87. Altschul v. Gittings, 102 Fed. 


Ra See cases infra text and note 


-89. Lane v. Watts, 234 U. S. 525, 34 
SCt 965, 58 L. ed. 1440 [aff 41 App. 
(D. C.) 139, and reh den 235 U. S. 17, 
35 SCt 38, 59 L. ed. 104]; Shaw v. Kel- 
logg, 170 U. S. 312, 18 SCt, 632,'42 L. 
ed. 1050. 

90. Shaw yv. Kellogg, 170 U. S. 312, 
18 SCt 632, 42 L. ed. 1050. 

91. Morrow v. Warner Valley Stock 
Cowrb6 ‘Or, 312,10 2 Tie SeenUinis: 
v. Oregon, etc., R. Co., 186 Fed. 861; 
Oregon, etc., R.'Co. v. U.S. 238) U.S. 
393, 85 SCt 908, 59 L. ed. 1360. 

[a] Rule applies: (1) To grants 
to private individuals and corpora- 
tions. Morrow v. Warner Valley Stock 
C030 06) OK olaiel Ole TTA Se MO mmt 
v. Oregon, etc., R. Co., 186 Fed. 861; 
Oregon; etc, R. Co. v. Ut S., 238_U. S; 
393, 35 SCt 908, 59 L. ed. 1860. ‘((2) To 
states. Morrow v. Warner Valley 
Stock Co., supra. ‘ 

92. Story v. Woolverton, 31 Mont. 
346, 78 P 589; Morrow v. Warner Val-- 
ley Stock Co., 56 Or. 312, 101 P 171. 

[a] Grant to state for public pur- 
poses.—Story v. Woolverton, 31 Mont. 
346, 78 P 589. 

93. Ross v. Barland, 1 Pet. (U. S.) 
655, 7 L. ed. 302. 

94. Story v. Woolverton, 31 Mont. 
346, 78 P 589 (holding that such a 
grant did not carry the right to the 
use of the water of a stream from 
which the government had taken wa- 
ter by means of a ditch across other 
lands to the land granted). 

95. Rutherford v. Greene, 2 Wheat. 
(U. S.) 196, 4 L. ed. 218. 

Grants to state see infra § 156, 
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congress grants land in words of present grant the 
legal title passes to and immediately vests in the 
grantee,®® and this is not the less true because the 
title vests in him conditionally and subject to be de- 
feated by his failure to comply with the law,°7 or, 
according to some cases, because the boundaries are 
yet to be determined by survey.°® 

Construction of particular grants. In the notes 
will be found cases construing certain grants.°® 

[§ 156] 6. Grants to States in General.1 Certain 
statutory grants to states have been construed as 
grants in presenti where they provide that certain 
lands “be and the same are hereby ceded,’ that 
“there be, and hereby is, granted” certain lands,® 
that “there shall be, and hereby is granted,’ or “the 
following grants of land are hereby made.’”> But 
the words “there shall be granted” do not import a 
present grant.® 

Purpose. Large quantities of the public domain 
have been granted by congress to the individual 
states either generally or for some particular pur- 
poses, and he rule is that lands granted for a par- 
ticular object are held in trust for the fulfilment 
of the purpose of the grant and cannot be diverted 
to other purposes.” 

96. Fremont v. U. S., 17 How. (U. 
S.) 542, 15 L. ed. 241; Wilcox v. Jack- 
son, 13 Pet. (U. S.) 498, 10 L. ed. 264; 
Lee v. Summers, 2 Or. 260. See also 
Forsythe v. Ballance, Oe Cas) No, 


4,951, 6 Mchean 562 (holding that, 8. 
where an act of congress, which 9. 
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the method of executing trust upheld. 
—State v. State Bd. of Finance, (N. 
M.) 281 P 456 (land granted for pay- 
ment of, or reimbursement in respect 
of, certain bond indebtedness). 

Busch v. Donohue, 31 Mich, 481. 
Dunbar Lime Co. v. Utah-Idaho 


[§§ 155-157 


Revocation. A grant by congress to a state is no 
more subject to be recalled at the will of congress 
than a grant to an individual.’ 

Mineral lands, unless expressly included, are ex- 
cluded from grants to the state.® 

[§ 157] 7. Particular Grants and Donations. It 
is not the purpose of this article to discuss in detail 
matters relating to particular grants which are of 
little or no present importance or general interest 
and hence it is deemed sufficient to refer in the notes 
to some of the principal cases relating to land grants 
to particular municipalities,*° and acts making land 
grants to private persons or confirming claims.}4 
The New Madrid Act was passed for the relief of 
persons owning lands in the county of New Madrid in 
the Missouri territory, which had been injured by 
earthquakes; and authorized such persons to lo- 
cate a like quantity of land on any of the public 
lands of the said territory in lieu of the injured 
lands.1”, Rights under this statute and others sup- 
plementary thereto are now finally settled, and hence 
it is deemed sufficient to refer in the note to some 
of the principal cases relating to what are ecom- 
monly termed “New Madrid locations.”13 The Ore- 
gon Donation Act granted to every white settler or 

[b] Lands in Michigan.—Tregent 
v. Whiting, 14 Mich. 77; Moran v. 
Palmer, 13 Mich. 367; Farmers’, etc., 
Bank v. Detroit, 12 Mich. 445; State 
University v. Detroit Bd. of Edu- 


cation, 4 Mich. 213;. Scott v. De- 
troit Young Men’s Soc., 1 Dougl. 119; 


makes a grant to settlers in a village 
whose buildings have been destroyed 
by a company of militia in the service 
of the United States, refers back to 
the destruction of such buildings and 
recognizes the fact as a consideration 
for the grant, such grant cannot be 
considered as a gratuity, so that no 
right vests until the issuing of the 
patent; and, where one of such set- 
ilers dies before the grant is made, a 
patent issued to his legal representa- 
tives is valid). 

97. Lee v. Summers, 2 Or. 260. 

‘98. Lee v. Summers, supra. 

99. See cases infra this note. 

[a] Act May 26, 1824.—Hughes v. 
Tuscaloosa, 197 Ala, 592, 73 S 90. 

[b] Act June 30, 1864.—Peo. v. 
Ashburner, 55 Cal, 517. 

[ce] Act July 1, 1864.—Mission 
mocke@oy Va Ut Ss, 09) hed. 11635," 48 
CCA 641 [aff 189 U. S. 391, 23 SCt 606, 
47 L. ed. 865). 

[d] Act Oct. 1, 1890.—In re Opin- 
ion of Judges, 13 S. D. 191, 83 NW 
96. 

[e] Act Febr. 10, 1897.—Corkran 
Oil, etc., Co. v. Arnaudet, 111 La. 563, 
34 S 747. 

1. Cross references: 

Grants: 

For internal improvements and 
public institutions in general see 
infra § 304 et seq. 

In aid of railroads see infra § 311 


et seq. 
School land grants see infra § 161 et 
seq. - 
Strict construction of grant see su- 
pra § 55. 
Swamp land grants see infra § 257 et 
seq. 


2. Board of Trustees v. Cuppett, 52 
Oh. St. 567, 40 NE 792. 

3. Mariner v. Oconto Land Co., 142 

is. 531, 126 NW 34. 

4 Doll v. Meador, 16 Cal. 295. 

5. Brigham City v. Rich, 34 Utah 
5 NTR PIP PAU 

6. Foley v. Harrison, 15 How. (U. 
S.) 433, 14 Lisied. 761. 

7. %Inre Canal Certificates, 19 Colo. 
63, 34 P 274; State v. Vincennes Univ., 
2 Ind. 293; State v. Cunningham, 88 
Wis. 81, 57 NW 1119, 59 NW 503. 

[a] State legislation in respect of 


Sugary Con tie h (20) 23 510 

Acquisition of mineral lands under 
general public land laws in general 
see supra § 68. 

Ownership, reservation, and dispo- 
sition of public mineral lands in gen- 
ee see Mines and Minerals §§ 114- 

School land grants see infra § 168. 

10. Burlington Gaslight Co. v. Bur- 
lington, ete; R.-Co., 165 U."S. 370; 17 
SCt 359, 41 L. ed. 749 [aff 91 Iowa 470, 
59 NW 292]; Carondelet v. St. Louis, 
Black CU Ss) yligs mete aa eden t Oa 
Les Bois v. Bramell, 4 How. (U. S.) 
AA ON ee Te; eden LOS 1 saeic sive Cann. 
25 F. Cas. No. 14,731, 3 Sawy. 477 [aff 
98 U. S: 433, 25 L. ed. 209]; Hughes 
v. Tuscaloosa, 197 Ala. 592, 73 S 90; 
BK. A. Hihn Co. v. Santa Cruz, 170 Cal. 
436, 150 P 62; Santa Cruz v. Southern 
Pace (Ri "Cos, 163) Cali. 538 126ne2 3625 
Newman v. San Francisco, 92 Cal. 
378, 28 P 569; Le Roy v. Cunningham, 
44 Cal. 599; Fischer v. Benicia, 36 
Cal. 562; Jones v. Petaluma, 36 Cal. 
230; Cook vy. Burlington, 30 Iowa 94, 
6 AmR 649. 

11. U. S.—Lane v. Watts, 234 U. 
S. 525, 34 SCt 965, 58 LL. ed. 1440 [aff 
41 App. (D. C.) 139, and reh den 235 
US lis COM SCUAS TR Dom us OCaml 4 ie 
Mobile v. Eslava, 16 Pet. 234, 10 L. ed. 
948; Chotard v. Pope, 12 Wheat. 586, 6 
L. ed. 737; U. S. v. Redondo Dev. Co., 
254 Fed. 656, 166 CCA 154; Wise v. 
Watts, 239 Fed. 207, 152 CCA 195 [cer- 


tiorari den 244 U. S. 661 mem, 37 SCt 
745 mem, 61 L. ed. 1376 mem]; Hart- 
mann v. Warren, 70 Fed. 946; Mann 


v. Tacoma Land Co., 44 Fed. 27 [aff 
153 U. S. 273, 14 SCt 820, 38 L. ed. 714]. 
Ala.—Kennedy v. Townsley, 16 Ala. 
239; McComas v. Gannard, Minor 422. 
D. C.—Maese v. Hermann, il APP: 
52: [aff 183 U. S. 572, 22 SCt 91, 46 L 


ed. 335]. 
(ottes:) Beckles v. Cabel, 1 Miss. 
Mo.—Kissell v. St. Louis Public 
Schools, 16 Mo. 553. 
Wash.—MecSorley v. Hill, 2 Wash. 
638, 27 P 552; Baer v. Moran Bros. 
Co., 2 Wash. 608, 27 P 470. 
{a] Lands in Northwest Territory. 
—Reichart v. Felps, 33 Ill. 433; Doe 
Vell 1 T1304: 


Chene v. State Bank, Walk. 511. 

{e] Lands in Peoria, TDlinois.— 

Dredge v. Forsyth, 2 Black (U. S.) 
563, 17 L. ed. 253; Ballance v. For- 
syth, 24 How. (U. S.) 183, 16 L. ed. 
733; Hall y. Papin,-24 How. (U. S) 
132, 16 L. ed. 641; Ballance vy. Papin, 
19 How. (CU) S\) > 342,715 De edl 678s 
Forsyth v. Reynolds, 15 How. (U. S.) 
358, 14 L. ed. 729; Ballance v. For- 
syth, 13-Héw. (U. S.) 18, 14 L. ed.F32: 
Payne v. Markle, 89 Ill. 66; Rankin 
v. Curtenius, 12 Ill. 334; Ballance 
v. Tesson, 12 Ill. 326; Gray v. McFad- 
den, 12 Ill. 324; Ballance v. McFad- 
den, 12-Ill. 317. 
Lands at Green Bay, Prairie 
du Chien, and Michilimackinac.— 
Challefoux v. Ducharme, 8 Wis. 287; 
Challefoux v. Ducharme, 4 Wis. 554; 
Dousman v. Hooe, 3 Wis. 466. 

{e] Confirmation of title to lands 
occupied as missionary stations.— 
Nesqually Catholic Bishop v. Gibbon, 
158 U. S. 155, 15 SCt 779, 39 L. ed= 931 
[aff 44 Fed. 321]; M. E. Church Mis- 
sionary Soc. v. Dalles City, 107 U. S. 
336, 2 SCt 672, 27 L. ed. 545 [aff 6 
Fed. 356, 6 Sawy. 126]; Nesqually 
Catholic Bishop vy. Gibbon, 1 Wash. 
\I2, LPP ote. 


12. 3 U.S°St. at E211, ¢ 45. 
13. Mackay v. Easton, 19 Wall. (U. 
S:) 1619 221 das edhe ie Latte Garni Oaces 


No. 8,843, 2 Dill. 417; Rector v. Ash- 
ley, 6 Wall. (U. S.) 142,18). ed. 733: 
Hale v. Gaines, 22 How. (USS) 144. 
16 L. ed. 264; Lessieur v. Price, 12 
How. (U. S.) 59, 13 L. ed. 893; Barry 
v. Gamble, 3 How. COS.) 32, Algalire 
ed. 479; Stoddard v. Chambers, 2 
How. (U. S.) 284, 11 L. ed. 269; King- 
man v. Holthaus, 59 Fed. 305; Ashley 
Vie vectors) Ark. 359; Rector Vv. 
Gaines, 19 Ark. 70; Moore vy. Maxwell, 
18 Ark. 469; Finley v. Woodruff, 8 
Colvin v. Fall, 54 App. (D. 
653; Cummings Vv. 
Powell, (Mo.) 20 SW 486;\ Cummings 
Vv. Powell, 97 Mo. 524, 10 SW 819; 
Gibson v. Chouteau, 39 Mo. 536; Pa- 
cifie’ Ri Cosine McCombs, 39 Mo. 329; 
McCamant v. Patterson, 39 Mo. 100; 
Fol me. ie Strautman, 35 Mo. 293; Gray 

Givens, 26 Mo. 291; Lee v. Parker, 
25 Mo. 35; Mitchell v. Parker, 25 Mo. 
ods Wright v. Rutgers, 14 Mo. 585; 
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§§ 157-158] 


occupant of the public lands in the territory of Ore- 
gon, who was above the age of eighteen years, and 
was a citizen of the United States, or had declared 
his intention of becoming such, or should make such 
declaration on or before December 1, 1850, or who 
was a resident of the territory at the time of the 
passage of the act or should become a resident on 
or before December 1, 1850, and who had resided up- 
on or cultivated the land for four consecutive years 
and otherwise conformed to the provisions of the 
act, one half section of land if he was single, and 
if he was married one section (one half for himself 
and the other half to his wife to be held in her own 
right); and made a similar grant, but of only half 
the above quantities to persons emigrating to Ore- 
gon between December 1, 1850, and December 1, 
The rights of claimants under this act and 
its supplements are also practically all settled by 
this time, and hence it is deemed sufficient to cite in 
the note some of the principal cases which have 


So 3eo5 


been decided thereunder.?® 


[§ 158] F. Bounty Land Warrants. 
have made provision for the issuing to those who 
have performed military services for the United 
States, bounty land warrants for a certain amount 


Kennett v. Cole County Ct., 13 Mo. 
139; Cabanne vy. Lindell, 12 Mo. 184; 
Lessieur v. Price, 12 Mo. 14; Page v. 
Hill, 11 Mo. 149; Kirk v. Green, 10 
Mo. 252; Wear v. Bryant, 5 Mo. 147; 
Bryan v. Wear, 4 Mo. 106; Dunn v. 
Miller, 8 Mo. A. 467; . Hammond v. 
Coleman, 4 Mo. A. 307. 

14. 9 U.S. St. at L. 496 c 76 § 4. 

152), Oregon, etc, Rk: Coy iv. U.-S:, 
TIO e use kOe cou Slr Oe, 4s Laced. 
1012 [rev 109 Fed. 514, 48 CCA 520]; 
Brazee v. Scofield, 124 U. S. 495, 8 
Sct 604, 31 L. ed. 484; Vance v. Bur- 
bank, 10d eUe Ss 514, 225 -L 2ed.a 929); 
Hall v. Russell, 101 U. S. 503, 25 L. 
ed. 829") Barney -vV.-Dolph, 97 U.S: 
652, 24 lL. ed. 1063; Stark v. Starr, 
94 U. S. 477,24 L. ed. 276; Lamb vy. 
Davenport, 18 Wall. (U. S.) 307, 21 L. 
ed. 759 [aff 14 F: Cas. No. 8,015, 1 
Sawy. 609]; Davenport v. Lamb, 13 
Wall. (U. S.) 418, 20 L. ed. 655; Silver 
Vera AWA (Ws Soi 209, Lote. 2d, 
138; Gregory v. Keenan, 256 Fed. 949; 
Henry vy. Lilliwaup Falls Land Co., 
83 Fed. 747; Robinson y. Caldwell, 67 
Fed. 391, 14 CCA 448; Caldwell v. 
Robinson, 59 Fed. 653 [aff 165 U. S. 
359, 17 SCt 3438, 41 L. ed. 745]; Hersh- 
berger v. Blewett, 55 Fed. 170; Shive- 
ly v. Welch, 20 Fed. 28 [writ of error 
dism 136 U. S. 649, 10 SCt 1073, 34 
L. ed. 554]; Traver v. Tribou, 15 Fed. 
25. 8 (Sawy. olls) U.S. vy. Tichenor, 
12 Fed. 415, 8 Sawy. 142; Cutting v. 
Cutting, 6 Fed. 259, 6 Sawy. 396; 
Adams v. Burke, 1 F. Cas. No. 49, 3 
Sawy. 415; Bear v. Luse, 2 F. Cas. 
No. 1,179, 6 Sawy. 148; Chapman v. 
School" sDist.,. 5 ob. Cas; =Now 2,607, 
Deady 108; Fields v. Squires, 9 F. 
Cas. No. 4,776, Deady 366; Fitzpat- 
rick v. Dubois, 9 F. Cas. No. 4,842, 
2 Sawy. 434; Hall v. Russell, 11 F. 
Cas. No. 5,943, 3 Sawy. 506 [aff 101 
We SH 15038,925 el. ced. 6829 1" amb: -v. 
Starr, 14°F) Cas. No. 8,021, Deady 
350; Lamb v. Starr, 14 F. Cas. No. 
8,022, Deady 447; Lamb v. Vaughn, 
Te Cash Novesi023,, 2esawy. Wel; 
Lamb v. Wakefield, 14 F. Cas. No. 
8,024, 1 Sawy. 251; Lownsdale v. Port- 
land, 15 FE. Cas. No. 8,578, Deady 1, 1 
Or. 381; Mizner v. Vaughn, 17 F. Cas. 
No. 9,678, 2 Sawy. 269; Starr v. Stark, 
22 F. Cas. No. 13,3817, 2 Sawy. 6038, 642 
[aff 94 U. S. 477, 24 L. ed. 276]; Town 
v. De Haven, 24 F. Cas. No. 14,113, 5 
Sawy. 146; Wythe v. Haskell, 30 F. 
Cas. No. 18,118, 3 Sawy. 574; Wythe 
v. Palmer, 30 F. Cas. No. 18,120, 3 
Sawy. 412; Johnson v. U. S., 2 Ct. Cl. 
391; Bailey v. Oregon-Washington R., 
ete., Co., 97 Or. 471, 191 P 782; Crow- 
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of land, which might be located on the public lands 
of the United States, and were receivable at the rate 
of one dollar and a quarter per acre, in full or 
part payment for such land as the case might be.?® 
The holder of a land warrant, free from question, 
had, by statute, an absolute right to locate land un- 
der it, and to receive a patent for such land,!* and 
a land warrant was not canceled, nor did the title 
thereto pass from the locator, until it was accepted 
in payment for land by the United States.18 
uncaneéeled location of a land warrant had the effect 
of taking from the general government all power to 
make sale of the land,!® and one who entered land 
under a bounty land warrant became the equitable 
owner thereof, and the mere naked legal title re- 
mained in the United States until the issuance of 
the patent,?° and it has been held that a certificate 
of location of such a warrant was prima facie evi- 
dence of legal title in the holder of the certificate.?* 
Where an entry was made upon a bounty land war- 


An 


rant, which was void because of a duplicate having 


The statutes 


leys v0, Grant, 635Or, 212) 127) P28; 
Parker v. Rogers, 8 Or. 183; McKay 
v. Freeman, 6 Or. 449; Ramsey v. 
Loomis, 6 Or. 367; Dolph v. Barney, 5 
, Chambers v. Chambers, 4 
Or. 153; Newton v. Spencer, 3 Or. 548; 
Cowenia v. Hannah, 3 Or. 465; Delay 
v. Chapman, 3 Or. 459; Groslouis v. 
Northceut, 3 Or. 394; White v. Allen, 


3 Or. 103; Carter v. Chapman, 2 Or. 
93; Keith v. Cheeny, 1 Or. 285; Ford 
v. Kennedy, 1 Or. 166; Lee v. Si- 


monds, 1 Or. 158; Vandolf v. Otis, 1 
OFV Los PuMarlin: Vaile V aulitidt Orn is 
Northern -Pac. R. Co. v. George, 51 
Wash. 303, 98 P 1126; State v. Board 
of Land Appraisers, 5 Wash. 425, 32 
P 97, 225; Roeder v. Fouts, 5 Wash. 
LESS LP 432 Mic Adeeraavs Ban? (2) 
Wash. 653, 27 P 557; McSorley v. Hill, 
2 Wash. 638, 27 P 552; Maynard v. 
Hill, 2 Wash. T. 321, 5 P 717; Brazee 
v. Scofield, 2 Wash. T. 209, 3 P 265; 
Maynard v. Valentine, 2 Wash. T. 3, 
3 P 195; Shockley v. Brown, 1 Wash. 
T. 463; Ward v. Moorey, 1. Wash. T. 104. 

[a] Effect of death of settler see 
Gregory v. Keenan, 256 Fed. 949; 
Bailey v. Oregon-Washington, etce., 
R. Co., 97 Or. 471, 191 P 782; Crowley. 
Vo Granted 1On, 2b2, 127) B28. 

16. See USCA tit 43 §§ 791-835. 

[a] Virginia military land war- 
rants see Niswanger v. Saunders, 1 
Wall. (U. S.) 424, 17 L. ed. 599; Mc- 
Arthur v. Dun, 7 How. (U. S.) 262, 12 
L. ed. 693; Brush v. Ware, 15 Pet. 
(U. S.) 93, 10 L. ed. 672; Galloway 
v. Finley, 12 Pet. (U. S.) 264, 9 L. ed. 
1079; Lindsey v. Miller, 6 Pet. (U. 
S666) vous Cabos. sates Omsk Cas: 
No. 9,580]; McDonald v. Smalley, 6 
Pek. GU;,S.) 261, 8, 6d. S90: Galt ow, 
Galloway, 4 Pet. (U. S.) 332, 7 L. ed. 
876 Jackson v. Clark, 1 Pet:q(U. S.) 
628, 7 L. ed. 290; Kerr v. Moon, 9 
Wheat. (U. S.) 565, 6 L. ed. 161; Dod- 
dridge v. Thompson, 9 Wheat. (U. S.) 
469, 6 L. ed. 1387; Watts v. Lindsey, 7 
Wheat. (U. S.) 158, 5 L. ed. 423; Mil- 
ler ve Kerr, 7\Wheat. (U..S.) 1,5 Le 
ed. 381; McArthur vy. Browder, 4 
Wheat. (U. S.) 488, 4 L. ed. 622; Bon- 
ner iv UL SL, Ct. CL P25; Saunders 
v. Niswanger, 11 Oh. St. 298; Stub- 
blefield v. Boggs, 2 Oh. St. 216; Price 
v. Johnston, 1 Oh. St. 390; Latham 
v. Oppy, 18 Oh. 104; Buckley v. Gil- 
more, 12 Oh. 63; Huston v. McArthur, 
7 Oh. Pt. II 54; Wallace v. Saunders, 
7 Oh. 173; Parker v. Dunn, 4 Oh. 232; 
McArthur v. Nevill, 3 Oh. 178; Mc- 
Arthur v. Pheebus, 2 Oh. 415; Martin 
v. Boon, 2 Oh. 237; Kerr v. Mack, 1 
Oh. 161; Hall v. Prindle, 2 Oh. Dec. 
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been issued, and upon which, consequently, no pat- 
ent could issue and the warrant was afterward can- 
celed, the entryman had no such right to procure 
a patent by substitution as would preclude a pur- 


(Reprint) 261, 2 WestLMonth 193. 

[b] Surveys of military lands and 
entries see Coan v. Flagg, 123 U. S. 
117, 8 SCt 47, 31 L. ed. 107 [aff 38 Oh. 
St. 156]; Fussell v. Gregg, 113 U. S. 
550, 5 SCt 631, 28 L. ed. 993; Nis- 
wanger v. Saunders, 1 Wall. (U. S.) 
Kerr v. Watts, 6 
Wheat. CU. S): 1530; (5) siamecda B2ce 
Massie v. Watts, 6 Cranch (U. S.) 148, 
3 L. ed. 181; Gault v. McMillan, 10 
F. Cas. No. 5,274, 3 McLean 20; Board 
of Trustees v. Cuppett, 52 Oh. St. 567, 
40 NE 792; Latham v.-Oppy, 18 Oh. 
104; Harlan v. Thatcher, 18 Oh. 48; 
Wyckoff v. Stephenson, 14 Or. 13; 
Huston v. McArthur, 7 Oh. Pt II 54; 
Gill v. Towler, 3 Oh. 207; McArthur 
v. Neville, 8 Oh. 178; McArthur v. 
Pheebus, 2 Oh. 415; Hastings v. Ste- 
venson, 2 Oh. 8. 

{c] Withdrawal or abandonment 
of entry see Galt v. Galloway, 4 Pet. 
(CUS ie S325) Wael wed. VSI Oe bara ones 
Myers, 7 Wheat. (U. S.)-23, 5 L. ed. 
387; Gault v. McMillan, 10 F. Cas. 
No. 5,274, 3 McLean 20; Wallace v. 
Patten, 14 Oh. 272; McArthur v. Phe- 
bus, 2 Oh. 415; Saum v. Latham, 
Wright (Oh.) 309. 

17. Galt v. Galloway, 4 Pet. (U. S.) 
332, 7 L. ed. 876; Merrill v. Hartwell, 
11 Mich. 200. 

18. Johnson v. Gilfillan, 8 Minn. 
395 (holding that such acceptance 
was not consummated until the en- 
try was fully confirmed by the general 
land office). 

19. Bates v. Herron, 35 Ala. 117. 

{a] Until equity of locator be- 
comes complete the United States can 
convey by patent or grant by act of 
Congress the legal title to a stranger. 
Price v. Dennis, 159 Ala. 625, 49 S 248. 

20. McArthur v. Browder, 4 Wheat. 
(U. S.) 488, 4 L. ed. 622; Gray v. 
Jones, 14 Fed. 83, 4 McCrary 515; 
Price v. Dennis, 159 Ala: 625,/°49 (S 
248; Swisher v. Sensenderfer, 84 Mo. 
104; Sensenderfer v. Kemp, 83 Mo. 
581; Matthews v. Rector, 24 Oh. St. 
439. 

[a] Equitable title did not pass 
until there was a full compliance with 
all the conditions upon which the 
right to a patent depended, and a lo- 
cation by one who was not the law- 
ful owner of the warrant did not ef- 
fect a transfer of the equitable title. 
Sargeant v. Herrick, 221 U. S. 404, 
ol SCt 574, 55) Li ediot87 oirey 440 
Towa 590, 117 NW 751, 1382 AmSR 


281]. 
Butterfield v. Central Pac. R. 
Co., 31 Cal. 264. 
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chase of the land from the government by third 
A bounty warrant could not be located on 
land reserved by congress for school purposes.?? 
Bounty land warrants were regarded as lands, so that 
unless specifically devised they would pass to the 


persons.”? 


owner’s heirs.?4 


[§ 159] G. Rights of Way Through the Public 
A federal statute grants 
the right of way for the construction of highways 
over public lands not reserved for public uses,?® 
and, upon acceptance by the duly authorized public 
authorities or by the public, the public right be- 


Domain2°—1. Highways. 


22. Boyd v. Mammoth Spring 
Impr., etc., Co., 187 Mo. 482, 38 SW 
964. 


23. Dunn v. Barnum, 51 Fed. 355, 2 
CCA. 265. , 

24. Atwood v. Beck, 21 Ala. 590. 

25. Grants of rights of way to rail- 


reads see infra §§ 411-438. 

Wagon road grants to states see in- 
fra §§ 304-310 passim. 

26. USCA tit 43 § 932. See Van 
Wanning v. Deeter, 78 Nebr. 282, 284, 
110 NW 708, 112 NW 902 (holding 
that the land in question was not a 
part of the public domain at the time 
of the passage of the act of congress 
referred to); Atchison, ete., R. Co. v. 
Richter, 20 N. M. 278, 148 P 478, LRA 
1916F 969 (under U. S. Rev. St. § 2477 
no right can be secured which is su- 
perior to the right of an intervening 
coal entryman who has filed his de- 
claratory statement prior to the ac- 
ceptance of the grant by a railroad 
company). 

[a] Meaning of “public lands” as 
used in statute.—(1) The term “pub- 
lic lands’ should be construed as 
meaning strictly public lands such as 
are open to entry and settlement, and 
not those in which the rights of the 
public have passed, and which have 
become subject to some individual 
right of a settler, etc. Yakima Coun- 
tava Lullar 3. Wash. 1-393, 17 Pi 885, 
(2) Sections of land which had been 
granted to a railroad company, or in 
which it had acquired an interest, be- 


fore the right-of-way statute be- 
came applicable were not _ public 
Jands. Walbridge v. Russell County, 


74 Kan. 341, 86 P 473; Sample v. Hart- 
Cre So Dla, LboGeNIW 1 OUG.5 8 (3) 
Lands on which there are homestead 
or preémption entry are not public 
lands. Korf v. Itten, 64 Colo. 8, 169 
P 148. (4) It seems that the term 
“public lands” includes land acquired 
by the United States under the pro- 
visions of the Direct Tax Act of 1863. 
Verdier v. Port Royal R. Co., 15 S. C. 
476. 

[b] “Reserved for public uses” 
construed.—(1) A provision in an act 
of congress organizing a _ territory 
reserving certain sections for school 
purposes is neither a grant nor a res- 
ervation for public uses within the 
exception of the statute, but such land 
is subject to the highway easement 
without compensation to the owner, 
Riverside Tp. v. Newton, 11 8. D. 120, 
75 NW 899. See Greiner v.. Park 
County, 64 Colo. 584, 173 P 719 (no 
reservation under Organic Act until 
survey made). (2) The reservation 
of public lands for the use of Indians 
is a “reservation for public use.” 
Stofferan v. Okanogan County, 76 
Wash. 265, 136 P 484. 

[c] The word “highways,” as used 
in the statute, should be construed in 
accordance with recognized local 
laws, customs, and usages, so that a 
highway dedicated thereby is not lim- 
ited to the beaten track, but is sixty 
feet wide, as provided for the estab- 
lishment of ordinary highways by 
Rev. Code § 1339. Butte v. Mikoso- 
witz, 39 Mont: 350, 102 P5935. 

fd] Care of highway.—So long 
as the roadway remains a rural one, 
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[§§ 158-160 


comes effective,?7 and one who acquires title to or 
rights in a part of the public domain takes and holds 
subject to the easement thus created.?® 

[§ 160] 2. Canals, Ditches, 
Statutory grants to canal and ditch companies of 


and Pipe Lines.?° 


rights of way through public lands of the United 


Pipe line. 


it is under the supervision of the 
county as trustee for the public, and, 
as soon as the territory comes within 
the limits of an incorporated city, it 
passes to the city as trustee for the 
same public. Butte v. Mikosowitz, 39 
Mont., 350,102) P. 593: 

27. See cases infra this note. 

{a] Present grant and relation 
back.—(1) According to some cases 
this grant was in presenti, and when 
it was accepted it took effect as of the 
date of the act. Walbridge v. Rus- 
sell County, 74 Kan. 341, 86 P 473; 
Tholl v. Koles, 65 Kan. 802, 70 P 881; 
Faxon ‘v. Lalite? Civil’ Tp, 26 N. D. 
634, 1683 NW 581; Walcott Tp. v. 
Skauge, 6 N. D. 382, 71 NW 544. See 
Butte v. Mikosowitz, 39 Mont. 350, 102 
P 593 (related back to the date of the 
dedication). (2) But there is author- 
ity for the view that the statute did 
not operate as a grant in presenti. 
Stofferan v. Okanogan County, 76 
Wash, 265, 136 P 484; McAllister v. 
Okanogan County, 51 Wash. 647, 100 
P 146, 24 LRANS 764 [disappr view 
in Okanogan County v. Cheetham, 37 
Wash. 682, 80 P 262, 70 LRA 1027]. 

{b] For county commissioners to 
accept grant of right of way over 
public domain there must be a sub- 
stantial compliance with the applica- 
ble statute. Gooding County High- 
way Dist. v. Idaho Irr. Co., 30 Ida. 232, 
164 REP 99) 

[c] Acceptance by acts of public 
authorities including statutes and or- 
ders.—Hughes v. Veal, 84 Kan. 534, 
114 P 1081; Molyneux v. Grimes, 78 
Kan. 830, 98 P 278; Tholl v! Koles, 
65 Kan. 802, 70 P 881; Streeter v. Stal- 
naker, 61 Nebr. 205, 85 NW 47; Huff- 
man v. West Bay Tp., 47 N. D. 217, 
182 NW 459: Stofferan v. Okanogan 
County, 76 Wash. 265, 136 P 484. 

{d] Acceptance by use.—Nicolas 
v. Grassle, 838 Colo. 536, 267 P 196 
[quot Sprague v. Stead, 56 Colo. 538, 
139 P 5441]; Hughes v. Veal, 84 Kan. 
534, 114 P 1081; Tholl v. Koles, 65 
Kan. 802, 70 P 881; Butte v. Kikoso- 
witz, 39 Mont. 350, 102 P 593; Streeter 
v. Stalnaker, 61 Nebr. 205, 85 NW 47; 


Stofferan v. Okanogan County, 76 
Wash, 265, 186 P 484. 
[e] Acceptance before superior 


adverse rights had accrued not shown. 
—(1) In general. Korf v. Itten, 64 
Colo. 3, 169 P 148; Warren v. Chou- 
teau County, 82 Mont, 115, 265 P 676; 
Moulton v. Irish, 67 Mont. 504, 218 P 
1053; Stofferan v. Okanogan County, 
76 Wash. 265, 136 P 484. (2) Under 
U. S. Rev. St. § 2477 and Rev. St. § 
5834, declaration of highway over 
public domain did not establish same 
as to lands on which there had been 
homestead or preémption entry, al- 
though entries were subsequently 
abandoned. Korf v. Itten, supra; Mc- 
Allister v. Okanogan County, 61 Wash. 
647,109 P 146, 24 LRANS 764, 

28. Colo.—Nicolas vy. Grassle, 83 
Colo. 536, 267 P 196; Sprague v. Stead, 
56 Colo. 538, 139 P 544. 

Kan.—Molyneux y. Grimes, 78 Kan. 
830, 98 P 278; Tholl v. Koles, 65 Kan. 
S02, OPES Sale 

Mont.—Butte v. Mikosowitz, 389 
Mont. 350, 102 P 593. 

N. D.—Faxon v. Lallie Civil Tp., 36 


States for canals and ditches are treated elsewhere 
in this work.?°-3? 

A grant of a right of way to the pub- 
lie lands in certain states for a pipe line for the 
transportation Of oil** has been characterized as a 
grant in presenti®* and is a grant of a limited 


N. D. 684, 163 NW 531. 

S. D.—Riverside Tp. v. Newton, 11 
S. D. 120, 75 NW 899; Wells v. Pen- 
nington County, 2 S. D. 1, 48 NW 305, 
39 AmSR 758 [foll Keen v. Fairview 
Tp., 8S. D. 558, 67 NW 623]. 
eee also cases supra text and note 

[a] Rights of railroad.—The stat- 
ute created a title superior to the 
grant of alternate sections to the 
Northern Pacific Railway Company 
under act of congress approved July 
2, 1864, where the plat of such rail- 
way was not filed until May 26, 1873. 
Wenberg v. Gibbs Tp., 31 N. D. 46, 
153 NW 440. 

[b] Under act of congress and 
Dak. Comp. LL. § 1189, providing that 
all section lines shall be public high- 
ways so far as practicable, persons 
filing on public lands take the same 
subject to the right of way along sec- 
tion lines for highway purposes. 
Wells v. Pennington County, 2 S. D. 
1, 48 NW 305, 39 AmSR 758. 

[ec] In Alaska (1) under Act 
Congr. March 8, 1903, amending Act 
Congr. May 14, 1898, providing that 
no entry shall be allowed extending 
more than one hundred sixty rods 
along the shore of any navigable wa- 
ter, and along such shore a_ space 
of at least eighty rods shall be re- 
served from entry between all such 
claims, where shore land was acquired 
under such amended act, there was no. 
reservation of a roadway above high- 
water mark. Dalton v. Hazelet, 182 
Bed. 561, 105 CCA 99. (2) Act-Congr: 
May 14, 1898 § 10, relating to the 
conveyance of shore lands in Alaska, 
providing for the reservation of 
eighty rods between tracts of land 
abutting on navigable waters, sold or 
entered, and also providing for a road- 
way reservation sixty feet wide paral- 
lel to the shore line as near as may be 
practicable for uses of public high- 
way, refers to a roadway through the 
reserved land previously described, 
and not other lands granted in fee 
under the homestead laws. Dalton 
v. Hazelet, supra. (3) Such statute 
does not reserve a roadway across 
mill site locations. Worthen Lumber 
Mills v. Alaska Juneau Gold Min. Co., 
229 Fed. 966, 144 CCA 248. 

29. Grants to states for internal 
improvements see infra §§ 304-310. 

30-32. See Waters [40 Cyc 827]. 

Appropriation of streams in public 
eaeee see Waters [40 Cyc 701 et 
seq]. 

Reservation in patent of right of 
way for canals or ditches see infra § 


501. 
USCA tit 43 §§ 962-965. 

[a] Presumption as to compliance 
with requirements.—Where the sec- 
retary of the interior approved a map 
of a pipe-line location, it will be pre- 
sumed that applicant took the neces- 
sary antecedent steps. Richardson vy. 
peat Refining Co., 39 Wyo. 58, 270 

{b] Who may attack grant.—A 
stranger was in no position to com- 
plain of irregularities in the grant. 
Richardson v. Midwest Refining Co., 
39 Wyo. 58, 270 P 154. : 

34. Richardson vy. Midwest Refin- 
ing Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


8§ 160-162] 


fee,** and one who acquires rights in publie lands 
subsequent to such grant takes subject thereto.?® 
[§ 161] H. School and University Lands??—1. 
Grants for School Purposes—a. In General. 
policy of the government has been a generous one 
in respect to grants for school purposes,®* and on 
the admission into the Union of a number of the 
states, land grants have been made to them by con- 
These grants have usual- 
ly been of section sixteen, or sections sixteen and 
thirty-six in each township,*® and in addition to 
this congress has granted to each of several states 
and territories lands for the use and support of a 
Land has also been granted to 
cities and villages for the support of schools there- 


gress for such purposes.®® 


state university.*1 


ins? 

85. Richardson v. Midwest Refin- 
ing Co., supra. 

36. Richardson v. Midwest Refin- 


ing Co., supra. 

37. Grants in aid of agricultural 
and mechanical colleges see Colleges 
and Universities § 13. 

38. Johanson v. Washington, 190 
WS. 179, 23 SCt- 825, 47 L. ed: 1008 
[aff 26 Wash. 668, 67 P 401]; Cooper 
vy. Roberts, 18 How. (U. 8S.) 173, 15 L. 
ed. 338. 

[a] Reservation in territory.—The 
moving and expressly designated pur- 
pose of congressional acts pertaining 
to public lands which were reserved 
for the future state of Oklahoma was 
that sections sixteen and thirty-six 
of each township should constitute a 
permanent common school fund, and 
that section thirteen of each town- 
ship, in portions of the state where 
sections thirteen and _ thirty-three 
were reserved from settlement, was 
reserved for the university and other 
school purposes, and section thirty- 
three for public building purposes; 
and no other purpose is given for 
reserving such lands from settlement. 
Magnolia Petroleum Co. v. Price, 86 
Okl. 105, 206 P 1033 [aff 267 U. S. 415, 
45 SCt 313, 69 L. ed. 272]. 

39. See State v. Jennings, 47 Fla. 
302, 367, 35 S 986; Cabanne v. Walker, 
31 Mo. 274. 

[a] Effect of agreement between 
Georgia and United States.—(1) The 
grant of section sixteen of each town- 
ship to the inhabitants for schools, 
contained in the act of congress of 
March 2, 1819, admitting Alabama 
into the Union, was a fulfillment of 
the agreement with Georgia that the 
ordinance governing the northwest 
territory should apply to land ceded 
by Georgia to the United States. 
State v. Mobile County School Comrs., 
183 Ala. 554, 68 S 76. (2) In Missis- 
sippi the view has been taken that on 
the admission of the state the title 
to the sixteenth sections vested in 
it without grant from the United 
States. Jones v. Madison County, 72 
Miss. 777, 18 S 87% [overr Hester v. 
Crisler, 36 Miss. 681]. 

{b] Under ordinance of 1787 the 
appropriation of public lands for 
school purposes was made by a com- 
pact between the people and states of 
the northwestern territory and the 
original states, and is unalterable ex- 
cept by consent. Orleans Parish Pub- 
lic Schools v. New Orleans Land Co., 
HOS “Wa oe, OES 2k. 

40. U. S.—Dickens v. Mahana, 21 
How. 276, 16 LL. ed. 158; Cooper v. 
Roberts, 18 How. 173, 15 L. ed. 338. 

Ind.—State v. Newton, 5 Blackf. 
455. 

Kan.—State v. Stringfellow, 2 Kan. 
26 


ah 

Nev.—State v. Blasdel, 4 Nev. 241. 
Oh.——Coombs v. Lane, 4 Oh. St. 112. 
S. D.—Riverside Tp. v. Newton, 11 
SD 20, VON Wied od, 

[a] Validity of grant.—The fact 
that at the time of the grant by con- 
gress of the sixteenth section in each 
township ‘to the inhabitants thereof, 


PUBLIC LANDS 


The 
subsequent.*? 
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[§ 162] b. Title Acquired and Terms of Grant. 
A grant by congress of land to a state “for the use 
of schools” is an absolute grant, vesting title for a 
specific purpose, and not a grant as on a condition 
The grant and its acceptance by the 
state constitute a solemn compact between the state 
and the United States whereby the state becomes 
the purchaser of the school sections for a valuable 
consideration with full power to sell or lease the 
same for the use of schools as the state may deem 
most beneficial to the inhabitants of the respective 
townships,** and the grant cannot be withdrawn 
after its acceptance by the state,t® nor can the 
terms of the grant be changed** except with the 
consent of the state.47 


The legal title to school 


lands is in the state,48 in trust under some of the 


for the use of schools,” there were no 
inhabitants in most of the townships, 
did not affect the validity of the grant. 
State v. Springfield Tp., 6 Ind. 83. 

41. See statutory provisions. 

42. Jones v. Soulard, 24 How. (U. 
S.) 41, 16 L. ed. 604; Kissell v. St. 
Louis Public Schools, 18 How. (U. 
S.) 19, 15 L. ed. 324 [aff 16 Mo. 553]; 
Eberle v. St. Louis Publie Schools, 11 
Mo. 247; Trotter v. St. Louis Public 
Schools, 9 Mo. 69. See Bowlin v. 
Furman, 28 Mo. 427 (as to grant to 
city of Carondelet). 

43. Alabama v. Schmidt, 232 U. S. 
168, 34 SCt 301, 58 L. ed. 555; Schnei- 
der v. Hutchinson, 35 Or. 253, 57 P 
3824, 76 AmSR 474. See Street v. Co- 
lumbus, 75 Miss. 822, 23 S 773. 

44. See Newton v. State Bd. of 
land /Comrs,, eielda. 58,1219) RP L053: 
Black v. Chicago, etc., R. Co., 237 Ill. 
500, 86 NE 1065; Morgan County 
School Trustees v. Schroll, 120 Ill. 509, 
12 NE 243, 60 AmR 575 [foll Bradley 
v. Case, 4 Ill. 585] (holding that the 
school sections could not thereafter 
be considered public lands and were 
not affected by a subsequent act of 
congress enabling certain states to re- 
claim swamp lands). 

fa] In Oklahoma (1) Const. art 11 
§ 1 provides for acceptance by the 
state of all grants of land and dona- 
tions of money under the Enabling 
Act. Haskell v. Haydon, 33 Okl. 518, 
126 P 232. (2) The grant of sections 
sixteen and thirty-six of each town- 
ship for common _ school purposes, 
section thirteen for the support of 
higher institutions of learning, and 
the acceptance of such lands by the 
state by express provision of its con- 
stitution, constituted a complete con- 
tract between the United States and 
the state of Oklahoma and supersedes 
all conflicting previous acts, rules, 
and regulations. Magnolia Petroleum 
Co. v. Price, 86 Okl. 105, 206 P 1033 
[afi.267 OU. S. 416, 45 SCt 313, 69 E, 
ed. 272]. 

45. Daggett v. Bonewitz, 107 Ind. 
26st INE 900: 

[a] Inclusion in forest reserve.— 
The state’s title to surveyed land is 
not divested by the subsequent cre- 
ation of a United States forest res- 
ervation in the boundaries in which 
it is included, and the land is not a 
part of such reservation. Deseret 
Water, etc., Co. v. State, 167 Cal. 147, 
138 P 981, 176 Cal. 745, 171 P 287 [rev 
on other grounds 243 U. S. 415, 37 SCt 
394, 61 L. ed. 821]; Pacific Power Co. 
Vv. States se Cal. A.\ 175, 162°P 643. 

46. Newton v. State Bd. of Land 
Comrs., 371,102, 58, 219 P1053; Cor: 
inth v. Robertson, 125 Miss. 31, 87 8 
464. 

47. Heydenfeldt v. Daney Gold, 
etc., Min. Co., 10 Nev. 290. 

48. U. S.—Alabama v. Schmidt, 
932 U. S: 168, 34 SCt 301, 58 L. ed 555. 

Ala.—State v. Mobile County School 
Comrs., 183 Ala. 554, 63 S 76; Long 
v. Brown, 4 Ala. 622. 

Ark.—Brooks vy. Wilson, 165 Ark. 
477, 265 SW 538; Mississippi County 
School Dist. No. 10 v. Driver, 50 Ark. 


346, 7 SW 387 [foll Widner v. State, 
49 Ark. 172, 4 SW 657). 

Ill.—-Black v. Chicago, ete., R. Co., 
237 Ill. 500, 86 NE 1065. 

La.—State v. Stark, 111 La. 594, 35 
S 760. Compare State v. New Orleans 
Land Co., 143 La. 858, 79 S 515 [cer- 
tiorari den 248 U. S. 577 mem, 39 SCt 
19 mem, 638 L. ed. 429 mem] (where it 
was held that certain land never be- 
longed to the state). 

Minn.—State University v. Hart, 7 
Minn. 61. 

_Miss.—Jefferson Davis County v. 
Peer a Lumber Co., 94 Miss. 530, 49 


See St. Louis v. St. Louis Blast 
Furnace Co., 285 Mo. 1, 138 SW 641 
(the act of congress of Jan. 27, 1831, 
relinquishing titie to town and village 
lots and common field lots reserved 
for school purposes under the act of 
congress of June 13, 1812, for disposi- 
tion as directed by the legislature, 
did not transfer the title to the towns 
and villages). 

fa] School district could not main- 
tain action for possession of such 
lands.—Mississippi County School 


Dist. No. 10 v. Driver, 50 Ark. 346, 
7 SW 387. 
[b] Nature of title—(1) Under 


the act of congress of May 20, 1826, 
appropriating lands for school pur- 
poses in Illinois, the title of the state 
was not a mere passive trust which 
the statute would execute, thereby 
placing the legal title in the inhab- 
itants of the township. Black v. Chi- 
cago, ete. R. Co.,, 2387 Ill. 500, 86 NE 
1065. (2) The granting by congress 
to the state of school lands subject 
to conditions as to the taxation by 
the state of certain lands acquired 
from the United States by others, and 
acceptance by the state on the speci- 
fied conditions, did not make the state 
a trustee of a charitable use. Chicago 
v. Tribune Co., 248 Ill. 242, 983 NE 757. 

[c] State university lands.—(1) 
The University of Alabama is a part 
of the state as a public municipal cor- 
poration and as to lands of the uni- 
versity the state is trustee, and the 
board of trustees of the university is 
the agent of the state. Cox v. State 
Univ., 161 Ala. 639, 49 S 814. (2) The 
state, which holds title to certain 
state lands in trust for the university, 
cannot surrender its responsibility by 
transfer of granted lands to the uni- 
versity, an institution of its own ecre- 
ation, and over which it is required, 
by the very terms of the grant, to re- 
tain exclusive control. Ross v. Wyo- 
ming Univ., 31 Wyo. 464, 228 P 642 
[den reh 30 Wyo. 433, 222 P 3]. 

[d] Private asylum could not 
transfer land of state or of public 
schools to a board of commissioners 
of a drainage district, created by Act 
(1858) No. 165, in payment of any 
debt it might owe, although the debt 
was due in part for drainage of the 
land. State v. New Orleans Land Co., 
143 La. 858, 79 S 515 [certiorari den 
248 U. S. 577 mem, 39 SCt 19 mem, 
63 L. ed. 429 mem]. . ‘ 
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grants, for the support of schools for the inhabitants 
of the respective townships in which the lands lie.*® 
While the grants 


[§ 163] c. When Title Vests.*° 


to various states vary somewhat 
grants of certain designated sections have, because 


PUBLIC LANDS 


in their terms, 


of their terms, been characterized as grants in 


49. Ala.—State v. Mobile County 
School Comrs., 183 Ala. 554, 63 S 76; 
Long v. Brown, 4 Ala. 622. 

Ark.—Widner v. State, 49 Ark, 172, 
4 SW 657 [foll Mississippi County 
School Dist. No. 10 v. Driver, 50 Ark. 
346, 7 SW 387]; Mayers v. Byrne, 19 
Ark, 308. 

Ret eee v. Springfield Tp., 6 Ind. 


La.—State v. Stark, 111 La. 594, 35 
S 760; Concordia School Directors v. 
Ober, 32) Las Ann: 4172 Hunter v; 
Williams, 16 lia, Ann. 129. , 

Miss.—Jefferson Davis County v. 
Simrall Lumber Co., 94 Miss. 530, 49 
S 611; Edwards v. Butler, 89 Miss. 
179, 42 S 381; Morton v. Grenada, etc., 
Academies, 16 Miss. 778. 

Mo.—Marion County v. Moffett, 15 
Mo. 604. 

% Oh.—Greene Tp. v. Campbell, 16 Oh. 
jeu tals 

Wis.—State v. Cunningham, 88 Wis. 
81, 57 NW 1119, 59 NW 503. 

[a] Nature of trust raised by the 
compact between the United States 
and the states, in cases of this sort, 
is a mere personal trust; the trust 
is not fastened to the land and does 
not run withit. State v. Schmidt, 180 
Ala. 374, 61 S 293 [aff 232 U. S. 168, 
34 SCt 301, 58 L. ed? 555]; Sloan v. 
Blytheville Spee. School Dist. No. 5, 
ALG SPAT Siig) Oko OV Gee 

[b] Grants for schools in Chicka- 
saw Cession.—(1) The terms of the 
trust upon which land was granted to 
the state by the federal government 
for the use of schools in the Chicka- 
saw Cession must be gathered from 
the act of congress of July 4, 1836, by 
which the grant was made. Corinth 
v. Robertson, 125 Miss. 31, 87 S 464. 
(2) The act of congress of May 19, 
1852, authorizing the state to sell the 
land reserved for the use of schools, 
has no effect upon the terms of the 
trust under which the state held the 
lands granted to it for the use of 
schools in the Chickasaw Cession. 
Corinth v. Robertson, supra, 

[c] City as trustee.—The act of 
congress of Febr. 18, 1901, created a 
charitable trust for school purposes 
to be administered by the city of Al- 
buquerque. Albuquerque Bd. of Edu- 
eation v. Bernalillo County School 
Dist, ewe Ne Vin os +a lon E60. 
Vesting of lieu lands see infra 


51. Ala.—Sprayberry v. State, 62 
Ala, 459. 

Cal.—Hermocilla v. Hubbell, 89 Cal. 
5, 26 P 611; Sherman v. Buick, 45 Cal. 
656; Higgins v. Houghton, 25 Cal. 
252. 

Fla.—State v. Jennings, 47 Fla. 302, 
BOG) ga, tS) SO, 

Ind.—Daggett v. Bonewitz, 107 Ind. 
276, 0 INE 9.00" 

Kan.—State v. Stringfellow, 2 Kan. 


263. 
N. M.—Dallas v. Swigart, 24 N. M. 
1172: P4016. 


See Coombs v. Lane, 4 Oh. St. 112, 
151 (where the court said: “It may 
well be that, under the acts of 1802 
and 1803, it was not necessary that a 
survey, even into townships, should 
have been made, in order that the title 
to section 16 Should vest in the 
state’’). 

[a] But under terms of some stat- 
utes, the grant is not one in presenti. 
Wisconsin v. Lane, 245 U. S. 427, 38 
SCt. 135, 62 L. ed. 377 (Wisconsin); 
U. S. v. Cowlishaw, 202 Fed. 317 (Ore- 
gon). 

{b] Act of 1812 in relation to 
claims in Missouri which reserved 
vacant lots for the use of schools 


did not pass the legal title to the prop- 
erty so reserved out of the United 
States. Hammond v. St. Iouis Pub- 
lic Schools, 8 Mo. 65. 

[c] School lands in territories.— 
(1) The territory of Oklahoma re- 
ceived no title to sections 16 and 36 
in each township in said territory by 
virtue of Act Congr. May 2, 1890 § 18, 
reserving such sections for the pur- 
pose of being applied to public 
schools in the state to be created out 
of the territory in the future, and 
could not recover the value of such 
land appropriated for railway purpos- 
es. Territory v. Choctaw, etc., R. Co., 
20 (OkIS 663,95 P 420. (2). Act Conger, 
July 22, 1854 ¢ 1038, reserving certain 
sections from entry in order to apply 
them to schools of territory, did not 
convey such sections to territory, but 
simply reserved them, and title re- 
mained in the United States as part 
of public lands reserved from entry. 
Atchison, ete., R. Co. v. Dugan, 26 N. 
M. 611, 195 P 514; Dugan v. Montoya, 
24 No MM. 102,, 173 P a3. § 1) Winder 
the act of April 21, 1806, and the act 
of March 38, 1811, reserving section 
sixteen in each township of land in 
the territory of Louisiana, when sur- 
veyed for the future state, when cre- 
ated in compliance with the treaty of 
cession, to be used for support of 
schools, title to such sections vested 
in the state on its admission, to the 
exclusion of the United States. Lou- 
isiana v. William T. Joyce Co., 261 
Fed. 128 [certiorari den 253 U. S. 484 
mem, 40 SCt 481 mem, 64 L. ed. 1024 
mem]. (4) Act Congr. May 30, 1854, 
§ 16, organizing the territory of Ne- 
braska, and providing that sections 
sixteen and thirty-six in each town- 
ship be reserved to schools, was a 
mere reservation of the sections for 
the purpose specified, no grant being 
made until that made by Enabling 
Act April 19, 1864 § 7, declaring that 
such sections, or other equivalent 
lands, were granted to the state for 
school purposes. Union Pac. R. Co. 
v. Karges, 169 Fed. 459. (5) Prior to 
such enabling act, congress had pow- 
er to dispose of such sections. Un- 
ion Pac. R. Co. v. Karges, supra. (6) 
Reservation in Utah did not prevent 
disposal by United States, at least 
before survey. Ferry v. Street, 4 
Witah voz) Pa2 Vii onl app dasim: 
119 U.S. 385, 7 SCE 231, 30. ed. 439]. 
(7) Congress, with the assent of the 
Minnesota territorial legislature, 
could bring the school sections with- 
in the terms of the Preémption Act 
of 1841, and give them to settlers who, 
on the faith of that act, which had 
been extended in 1854 to the Minne- 
sota territory, had settled on and im- 
proved them. Minnesota v. Bachel- 
derwl Walls Go: 'S.)) 1097 17s. ed Sor. 

{[d] In Idaho (1) tthe law seems to 
be somewhat unsettled in respect of 
the effect of the HMnabling Act. See 
Newton v. State Bd. of Land Comrs., 
37 Ida. 58, 219 P 1053 (as to effect of 
Enabling Act as to surveyed land). 
(2) There is authority to the effect 
that the grant is in presenti both as 
to surveyed and unsurveyed lands. 
Balderston vy. Brady, 17 Ida. 567, 107 
P 493. (3) But it has been stated 
that what was said in the preceding 
ease on the subject of the state’s ti- 
tle to sections sixteen and thirty- 
six amounted to nothing but dictum, 
and would determine or adjudicate 
nothing. Balderston vy. Brady, 18 Ida. 
238, 108 P 742. 

[e] In Washington (1) there are 
expressions to the effect that the 
school grant was one in presenti. 
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presenti;®! but when the lands are unsurveyed at 
the time the grants are subject to location by the 
federal government,®°? and before the land is sur- 
veyed and laid off in sections title does not attach 
to any particular land,®* and until then the gov- 


See In re Waters of Doan Creek, 125 
Wash. 14, 215 RP 343; Wheeler v. 
Smith, 5 Wash. 704, 32 P 784. (2) 
When the state was organized and 
formally entered into the Union, the 
grant could do no more than relate 
back to the Enabling Act. In re Wa- 
ters of Doan Creek, supra. (3) How- 
ever, it seems to be settled in regard 
to unsurveyed lands that the grant 
was not a present grant. Thompson 
v. Savidge, 110 Wash. 486, 188 P 397 
[overr State v. Whitney, 66 Wash. 
493, 120 116). 


OR a Higgins v. Houghton, 25 Cal. 
53. U. S.—Wisconsin v. Lane, 245 


W..S. 427, 38 SCt 135, 62>. ed, sue 
(Wisconsin); U. S. v. Morrison, 240 
LOGS UEP BO Olin BG BO Ale eels SOs) 
[rev 212 Fed. 29, 128 CCA 485] (Ore- 
gon); U. S, v. Cowlishaw, 202 Fed. 
317 (Oregon); U.S. v. Bonners Ferry 
Lumber Co., 184 Fed. 187 (Idaho). 

en Ve Lows | oOmeal: 

D. C.—Utah v. Work, 55 App. (D. 
Cr ST216 HS (20) 8675, (ital s 

Mo.—Papin v. Ryan, 32 Mo. 21. 

Mont.—Clemmons y. Gillette, 33 
Mont. 321, 83 P 879, 114 AmSR 814. 

See Sprayberry v. State, 62 Ala. 
459 (the survey identifies and dis- 
tinguishes the land). 

{a] Grant not in terms in przesen- 
ti—vU. S. v. Morrison, 240 U. S. 192, 
36 SCt 326, 60 L. ed. 599 [rev 212 Fed. 
29, 128 CCA 485]; U.S. v. Cowlishaw, 
202 Fed. 317. 

[b] Upon survey and extinguish- 
ment of Indian rights, but not until 
then, the state of Mississippi ac- 
quired the right to section sixteen, 
granted to it for the use of schools 
by the act of congress of March 3, 
1803. Corinth v. Robertson, 125 
Miss. 31, 87 S 464. 

[c] Inclusion in forest reserve.— 
Under the Oregon Enabling Act of 
Febr. 14, 1859, where a sixteenth sec- 
tlon was, by executive proclamation, 
included in forest reserve before 
township was surveyed, title did not 
pass to the state. Cobban v. Hyde, 
212 Fed. 480. 

[d] Necessity for approval of sur- 
vey and filing plats.—(1) Before ap- 
proval of survey title does not pass. 
Wisconsin v. Lane, 245 U. S. 427, 38 
SOtei35, 620. ed.siien Us Sa ve wtor= 
rison, 240 U-S. 192, 36 SCt 326, 60 L. 
ed. [rey 212 (Fed. 29,5 d28" CON 
Clemmons v. Gillette, 33 Mont. 
Sale Se ae 879) 114 Aim si4 iC) 
Title does not vest before filing of 
certified and approved duplicate plats 
in the local land office. U.S. v. Cow- 
lishaw, 202 Fed. 317. (8) The view 
has been taken that the rule applies 
in terms of present grant. Utah v. 
Aue 55 App. (D. C.) 372, 6 F. (2d) 

[e] Approval of survey.—(1) The 
description by townships of lands 
withdrawn by the secretary of the 
interior for forestry purposes, and 
the reference in the official corre- 
spondence in connection with such 
withdrawal to a diagram showing 
townships and sections, does not con- 
stitute an official approval of the 
survey of such lands. U.S. v. Morri- 
son, 240 U. S. 192, 36 SCt 326, 327, 60 
L. ed. 599: (2) But there-is author- 
ity for the view that, where the Unit- 
ed States government has caused 
school lands granted to the state to 
be surveyed, the evidence of identifi- 
cation of such land is competent and 
sufficient, although the survey has 
not been formally approved and ac- 
cepted. Axcuenaga Bros. Live Stock, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 163-166] 


ernment may dispose of the land,54 but title to the 
particular sections vests absolutely in the state up- 
on the land being surveyed and laid off into sec- 
tions and townships,®5 without the necessity of the 
A grant of lands to be se- 
lected becomes absolute and the state becomes vest- 
ed with the fee-simple title, on its acceptance of 
the terms of the grant and its selection of the 
lands;°* but the mere acceptance of the grant gives 
no title to any particular lands before they are se- 


issuance of a patent.®¢ 


lected and listed.®8 


[§ 164] d. Beneficiaries of Grants. 
grants. are in trust for the inhabitants of the re- 
.spective townships in which the lands lie,®® and 
school sections are held for the benefit of the whole 
township in which they are situated, and the legis- 
lature has no power to divert them from that pur- 
Where congress granted to a state a cer- 
tain amount of land for state charitable, education- 
al, penal, and reformatory institutions, the legisla- 
ture might appropriate to one institution more “than 
its proportionate share of the grant.°! Although the 
enabling act of a state granted seventy-two sections 


pose.®° 


ete Conv. Corta, LI da, 535%, lis 2 18. 
{f{] Private survey as evidence.— 
There is no competent proof that can 
be produced to identify school sec- 
tions until the government has 
caused the public domain to be sur- 
veyed, proof of a private survey not 
being admissible for such purpose. 
Azcuenaga Bros. Live Stock, etc., Co. 
VeLCorta nt 0a Lda 531, ok lb e ehs. 

54. -_S. Vv... Ss Stearns Lumber 
Comets Wiacs 436, 499) SCL Lode sod. 1 
ed. 381; Wisconsin v. Lane, 945 U. 
S. 427, 38 SCt Ube 62 Las nederauads sll 
PS Re Morrison, 240 WES: L927 SGes Ct 
326, 60 L. ed. 599 [rev 212 Fed. 29, 

- 128 CCA 485]; Heydenfeldt v. Daney 
Gold, etce., Min. Co., 93 U. S. 634, 640, 
23 L. ed. 995 [aff 10 Nev. 290]; Utah 
Va sWioxrk, 55 App. GD: C.) 37 2,- 6-H: 
(2d) 675. See Ferry v. Street, 4 Utah 
Beily lok a talue ple 571 [app dism 119 
(Bie SY 385, 7 SCt.231, 30 L. ed. 439) 
(title and right to dispose of school 
lands in territory remain in United 
States until survey). 

55. . S.—Heydenfeldt v. Daney 
Gold, ete., Min. Co., 93 U. S. 634, 23 
L. ed. 995 [aff 10 Nev. 290]; Cooper 
v. Roberts, 18 How. 173, 15 L. ed. 338; 


Hibbard v. Slack, 84 Fed. 571; Pe- 
reira v. Jacks, 15 Land Dec. 273; In 
re Miner, 9 Land Dec. 408; In re Vir- 
ginia Lode, 7 Land Dec. 459; In re 
Colorado, 6 Land Dec. 412. 
Cal.—Sherman v. Buick, 45 Cal. 
656; Higgins v. Houghton, 25 Cal. 
252. See Nichols v. McCullom, 169 
Cal. 611, 147 P 271 (defendants, in 


an action to recover possession of 
public land established as school land 


by federal survey, had no title 
thereto). : 
Fla.—State v. Jennings, 47 Fla. 


307, 35 S 986. 

Ida.—Newton v. State Bd. of Land 
COMES fo a Lda. D8, 219) by LOS. 

La.-—Orleans Parish Public Schools 
v. New Orleans Land Co., 188 La. 32, 
TDRSS PANE, 

Mo.—Patterson v. Fagan, 38 Mo..70 
[roll icissell> ver ot. Louis, Public 
Schools, 16 Mo. 553 (aff 18 How. (U. 
SS.) LO is le. eds. 324) I. 

Nebr.—State v. Ball, 90 Nebr. 307, 
133 NW 412. 

-Nev.—State v. Blasdel, 4 Nev. 241. 

N. M.—Dallas v. Switart, 24 N. M. 
1, 172 P 416. 

Utah.—U. S. v. Elliot, 7 Utah 389, 
Opera kalice 

fa] Even if original grants were 
not in presenti, the state acquired 
title to school lands on approval of 
official survey. Meyer v. State, 168 
La. 146, 121 S 604. 

{b] Rights of state-——Where the 
United States government has by 
Survey identified a school section 


PUBLIC LANDS 


institutions.° 
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of land to the state for a university, it was held 
that the state university was not excluded from the 
benefits of a subsequent section of the Enabling Act, 
granting two hundred thousand acres to the state 
for charitable, educational, penal, and reformatory 


[§ 165] e. Lands Included in Grant or Subject to 
Selection—(1) In General. 
to a state excepting lands which have “heretofore 
been disposed of by the United States” applies only 


A provision in a grant 


to lands of which a valid disposition has been made.®? 


Some of the 


Rights.°° 


granted to the state, the state has 
such an interest in the property as 
to enable it to sue to enjoin trespass- 
ers from entering upon the property 
and committing waste, especially 
where such a trespasser does not con- 
nect himself with the government or 
the title to the land or show that he 
has any right to acquire title there- 
to under any of the laws of the Unit- 
ed States. Azcuenaga Bros. Live 
Stock, etc., Co. v. Corta, 19 Ida. 537, 
slg Ba lee 

[c] Relation back.—According to 
some cases, where the grant is in 
terms in presenti, upon identifica- 
tion by survey, title vests in the state 
as of the date of the Enabling Act 
and the state may take possession as 
soon as the land is surveyed. Dallas 
Ve po wilartye 2 4) ON Vie es ee Ps 46s 
Compare Orleans Parish Public 
Schools v. New Orleans Land Co., 138 
La. 32, 70 S 27 (after a government 
survey of the township and section 
sixteen has been made, such section 
becomes the property of the state for 
school purposes from date of such 


survey). 
56. State v. Jennings, 47 Fla. 307, 
85 S 986; Jones v. Madison County, 


72 Miss. 777, 18 S 87. 

[a] When lists of lands are certi- 
fied to a state as school lands by the 
commissioner of the general land of- 
fice and the secretary of the interior, 
they convey as complete a title as 
patents. Frasher v. O’Connor, 115 U. 
SS). 102.45 SCt 1i4iy 29 G: sed so iat 

57. U.S. v. Williams, 30 Fed. 309 
fafi 133 GUS: 584, Die St 450) 34 ol. 
ed. 1026]; State v. Tanner, 73 Nebr. 
104, 102 NW 235. 

[a] Certification of lands to state 
of Nevada under the grant of non- 
mineral lands made by the act of 
June 16, 1880, conveyed an uncondi- 
tional title which was not subject to 
collateral attack as against a gran- 
tee of the state because of the subse- 
quent discovery of minerals thereon 
Southern Dey. Co. v. Endersen, 200 
Fed. 272. 

[b] State may by legislative act 
accept the terms of an act of con- 
gress granting to it lands as indem- 
nity school lands, and authorize the 
commissioner of public lands and 
buildings to select them, without vio- 
lating any of the provisions of the 
fundamental law. State v. Turner, 73 
Nebr. 104, 102 NW 235. 

58. McNee v. Donahue, 142 U. S. 
5S i,t Lz. SCtr ei lLmdbiel ede L122. att 
76 Cal. 499, 18 P 438]. 

59. See supra § 162. 

fa] Grants for schools in Chicka- 
saw Cession.—The statute by which 
land was granted to the state for the 


Type of section. 
that the act of congress designating section sixteen 
of each township for school purposes applies only 
to such sections as have been surveyed as square or 
rectangular and not to radiating anomalous or ir- 
regular sections,°* or to fractional sections.*® 

[§ 166] (2) Lands 
A grant of certain sections to a state for 
school purposes does not carry lands which are sub- 
ject to preéxisting rights of others,*7? as, for ex- 
ample, land subject to the rights of a settler,®°® un- 
less he loses such right by failure to comply with the " 


In Louisiana it has been held 


Subject to Preéxisting 


use of schools in the Chickasaw Ces- 
sion did not require any part of the 
land, its proceeds, or the interest 
thereon, to be used for schools in any 
particular township. Corinth v. Rob- 
ertson, 125 Miss. 31, 87 S 464. 

60. Morton v. Grenada Male, etc., 
Academies, 16 Miss. 773. 


61. State v. Callvert, 34 Wash. 58, 
74 P 1018. 
62. State v. Callvert, 34 Wash. 58, 


74 P 1018 (where the court laid stress 
upon the fact that the grant to Wash- 
ington differed from the grants to 
North and South Dakota in that it did 
not, like the grants to the latter 
states, grant the land “for such other 
educational and charitable pur- 
poses’’). 

63. Cummings v. Powell, 116 Mo. 
473, 21 SW 1079, 20 SW 486, 38 Am 
SR 610. 

64. Orleans Parish Public School 
Directors v. New Orleans Land Co., 
138, La. 32, 70 S 27; Bres v. Louviere, 
37 La. Ann. 736. 


65. Lauve v. Wilson, 114 La. 699, 
38 S 522. 
66. Rights acquired by: 


Entry in general see supra § 74. 


Occupancy in general see supra §§ 
75-77 
67. Keeran v. Griffith, 34 Cal. 580; 


Jorgensen v. McAllister, 34 Ida. 182, 
202 P 1059; Bradley v. Parkhurst, 20 
Kan. 462. See St. Louis Public 
Schools v. Walker, 9 Wall. (U. S.) 
2iSi20 LOMO: | OMOr mS te LU OULS tay St. 
Louis Blast Furnace Co., 235 Mo. 1, 
138 SW 641 (burden is on defendant 
city to show that a certain lot had 
been vacant by the act of June 13, 
1912 for school purposes). But see 
Kennett v. Cole County Ct., 13 Mo. 
139 (it has been held that the title of 
the state of Missouri to the sixteenth 
sections granted to it by congress 
was not impaired by the location of a 
New Madrid certificate thereon previ- 
ous to the grant to the state). 

6sa, Mullan vVasUiiaS) Liss Set, 
6 SCt L041) 30 4 eal 10) ‘Paths Ona: 
785, 7 Sawy. 466]; Ivanhoe Min. Co. 
v. Keystone Cons. Min. Co., 102 U. S. 


167, 26 Li. ed. 12653) Natoma Water, 
ete., Co. v. Bugbey, 96 Ui. S. 165, 24 TE. 
ed. 621; U. S. Williams, 30 Fed. 309 


lati Usis URS. olde Ia SCE 45u0 34am. 
ed. 1026]; Bullock vy. Rouse, 81 Cal. 
590, 22: P 919; Green Vv. Hayes, 70 
Cal. 276, 11 P 716; Wedekind v. 
Craig, 56 Cal. 642; State v.-Batcheld- 
er, ‘7 Minn. 121; State v. Batchelder, 
5 Minn. 223, 80 AmD 410. 

[a] Nature of settlement.—A set- 
tlement within the meaning of Act 
Congr. March 3, 1853 § 7, granting 
the sixteenth and thirty- sixth sec- 
tions of public lands to the state of 
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statutory requirements.®® 


California for school purposes, and 
providing that, where any settlement 
by the erection of a dwelling-house 


or the cultivation of any portion of, 


the land shall be made on such sec- 
tions before the claim shall be sur- 
veyed, other lands shall be selected 
by the state in lieu thereof, is not re- 
. quired, either in regard to the acts to 
be done or the qualifications of the 
settler, to be precisely the same as 
that whereby a preémption right can 
be secured under 5 U.S. St. at L. 453. 
Ivanhoe Min. Co. v. Keystone Cons. 
Min. Cov, 102 U. S. 167, 26 L. ed. 126. 

[b] The question of the good faith 
of a settler is one of fact, or at any 
rate a.mixed question of law and 
fact, and the decision of the depart- 
ment of the interior thereon is final. 
Green v. Hayes, 70 Cal. 276, 11 P 716. 

[c] Settlement made at about 
time of grant.—The proviso of the 
act) of “congress of March. 3,, 1892, 
granting to the state of Nebraska cer- 
tain indemnity lands, to the effect 
that no existing lawful rights arising 
under the public land laws shall be 
prejudiced by the act, cannot inure to 
the benefit of one who settled on and 
improved the lands ahout the time of 
the passage of the act, and before a 
survey, and before the expiration of 
the time in which the state might 
make its selection. State v. Tanner, 
73 Nebr. 104, 102 NW 235. 

69. Natoma Water, eétc., Co. v. 
Bugbey, 96 U. S. 165, 24 L. ed. 621; 
State v. Stringfellow, 2 Kan. 263. 
See Hellman vs Jones, 56 Cal. 462. 

70. McCreery v. Haskell, 119 U. S. 
327, 7 SCt 176, 30 L. ed. 408; Martin 
v. Durand, 63 Cal. 39; Middleton v. 
Low, 30 Cal. 696; State v. Bowie 
Lumber Co., 148 La. 581, 87 S 302; 
St, Louis Public Schools v. Walker, 
40 Mo. 3838; Mitchell v. Handfield, 33 
Mo. 431; Hammond y, St. Louis Pub- 
lic Schools, 8 Mo. 65. See Rosecrans 
Vv." Douglass,’ 52° Cal. 218. 

As to Spanish, Mexican, and 
French grants in general see infra §§ 
650-713. 

771i. Ham v. Missouri, 18 How. (U. 
Ss.) 126, ARE Suel Wy ed. 33 

72. Dodge v. Perez, TUR Cassano. 
8,953, 2 Sawy. 645. 


73. Brygger v. Schweitzer, 5 
Wash: 564, 32 P 462, 33° P 38s. 

74. Reservations in general see 
supra §§ 142-150. 

75. Alberger v. Kingsbury, 6 Cal. 
WAND Sa Oo eanO Wee 

{a] Land is regarded as within a 


reservation where it has been with- 
drawn bv the secretary of the interior 
pending a determination as to the ad- 
visability of including it within a for- 
est reservation. Alberger v. Kings- 
bury, 6 Cal. A. 93, 91 P 674. 

76. Entry on mineral lands under 
general land laws see supra § 68. 

Ownership, reservation, and dis- 
posal of public mineral lands in gen- 
eral see Mines and Minerals §§ 114- 
439. 

(otitis WOR Sie Vie 
Bou City wh OS, 


Sweet, 245 U. S. 563, 
62 L. ed. 473 [rev 228 


Neither does such a grant 
confer any title to land which is within the limits of 
a valid or confirmed Spanish or Mexican grant,’° 
although it does carry title to land claimed under an 
imperfect title under a former government which 
has been rejected,’ and to land. claimed under a 
Spanish or Mexican grant but; excluded therefrom 
by the terms of the decree of confirmation.?? 
selection of land for university purposes which, al- 
though ineffectual at the date thereof, by reason of 
an existing adverse claim upon the land, is main- 
tained and acted upon continuously, becomes effectu- 
al upon the termination of such adverse claim.7® 

[§ 167] (8) Reservations.7¢ Land included with- 
in reservations to the United States does not pass 


PUBLIC LANDS 


the state.®° 
A 


Fed. 421, 143 CCA 3] (land valuable 
for coal); Ivanhoe Min. Co. v. Key- 
stone Cons. Min. Co., 102 U. S. 167, 
26 L. ed. 126 oe Hermocilla v. Hub- 


bard, 89 Cal. 26 P 611 (overr Wede- 
kind v. ee 56 Cal. 642; Higgins v. 
Houghton, 25° Cal. 252));. Milner v. 


U. S., 228 Fed. 431, 143 CCA 13 [app 
dism 248 U. S. 594 mem, 89 SCt 132 
mem, 63 L. ed. 437 mem]; Johnston 
v. Morris, 72 Fed. 890, 19 CCA 229; 
Nims v. Johnson, 7 Cal. 110; Wheeler 
v. Smith, 5 Wash. 704, 32 P 784. See 


Heydenfeldt v. Daney Gold, ete., Min.” 


Co., 10 Nev. 290 [aff 93 U. S. 634, 23 
lL. ed, 995]; But compare Cooper v. 
Roberts, 18 How. 173, 15 L. ed. 338 
ny 6 F. Cas. No. 3/201, 6 McLean 
93 


Ale 

[a] Coal land is mineral land, and 
hence does not pass. Mullan v. U. 
Soslts: WAS eto Se. VO4t Ss 0mbnods 
170 [aff 10 Fed. 785, 7 Sawy. 466]; 
Milner y. U. S., 228 Fed. 431, 143 CCA 
13 [app dism 248 U. S. 594 mem, 39 
SCt 132 mem, 63 L. ed. 4837 mem]. 

[b] Limestone deposits.—(1) Land 
chiefly valuable for limestone de- 
posits did not pass under grant of 
school lands to Utah. Dunbar Lime 
Co. v. Utah-Idaho Sugar Co., 17 F. 
(2d) 351 (not common limestone; 
forty-four per cent carbon known 
as calcite). (2) This is true, notwith- 
standing provisos in the Timber and 
Stone Act, as amended, Act June 3, 
1878 c 151 § 1 and Act Aug. 4, 1892 ¢ 
375 §§ 1, 2 saving rights and making 
reservations in respect of grants for 
educational purposes. Dunbar Lime 
Co. v. Utah-Idaho Sugar Co., supra. 

[e] Phosphate land.—Florida 
could not select phosphate lands in 
lieu of school lands es Ute Stews 
Charleston Min., etc., Co., 298 Fed. 
127 [aff 3 F. (2d) 1019. (aff 273 U.S. 
220, 47 SCt 348, 71 L. ed. 618)]. 

[dad] Grant ‘of saline lands.—(1) 
Only such saline lands as should be 
selected as a part of the other lands 
granted and not specifically located 
were granted to the state of Utah by 
the provisions of the Enabling Act 
(Act of July 16, 1894 § 8, granting 
to the state for university purposes 
public lands to the extent of two 
townships in quantity, and in addi- 
tion one hundred ten thousand acres 
to be selected and located as therein 
provided, ‘and including all the sa- 
line lands in said state.” Montello 
Salt Co: wi) Utahy 227 °U..S.452) 81 SCt 
706, 55 L. ed. 810, AnnCasi912D 633 
[rev 34 Utah 468, 98 P5649]. (2) 
Saline lands granted to state of Ne- 
braska by United States under En- 
abling Act § 11 were not placed in 
the class of educational lands by 
Nebr. Const. (1875) art 8 §§ 3, 4. Chi- 
cago, etc., R. Co. v. Neville, 102 Nebr. 
817, 170° NW 176. 

78. Work v. Braffet, 276 U. S. 560, 
48 SCt 363, 72 L. ed. 700. 

[a] Known mineral lands.—(1) It 
is not necessary that there be known 
mines on property; the test is rather 
whether the situation disclosed that 
land contained minerals sufficient in 


[§§ 166-170 


under school land grants.*® 

[§ 168] (4) Mineral Lands.7¢ 
state of certain designated sections for school pur- 
poses does not inelude mineral lands,** known to be 
such?® at the time the survey is approved,*® but, if 
not known to be such at that time, title passes to 
Nor can mineral lands be selected by 
the state under a general grant of a certain amount 
of land for school purposes.*? 

[§ 169] (5) Stone Lands.*? 
selected by a state under a grant to it for educa- 
tional purposes.** 

[§ 170] (6) Indian Lands.** 
grant to a state of a designated section in every 
township for school purposes does not give the state 


A grant to the 


Stone lands may be 


While a general 


quantity and quality to make extrac- 
tion profitable. Dunbar Lime Co. v. 
Utah-Idaho Sugar Co., 17 F. (2d) 351. 
(2) In order to come within the des- 
ignation of “known mineral lands” 
they must be known to contain min- 
eral sufficient in quantity to justify 
the expenditure of money for its ex- 
traction. Davis v. Wiebbold, 139 U. 
SE507 1k SCt1628 3 sul) ed. e236 macs) 
Actual discovery within limits of 
land in controversy is not necessary, 
but location contiguous to known 
mineral land may be sufficient. Mil- 
ner v. U. S., 228 Fed. 431, 143 CCA 
13 [app dism 248 U. S. 594 mem, 39 
SCt 132 mem, 63 L. ed. 437 mem]. 
{b] Exhausting of minerals.— 
When land within a school section is 
known to be mineral at the time of 
the grant, it is excluded therefrom, 
and does not pass to the state upon 
the mines being subsequently worked 
out and abandoned as unprofitable. 


peunocle v. Hubbell, 89 Cal. 5, 26 
PaGick, 
79. West v. Standard Oil Co., 278 


U. S. 200, 49 SCt 138, 73 L. ed. 265° 


[rev sub nom. Work vy. Standard Oil 


Co... Si. App, 4(D. Cay 4329, 2 3S Cod) 
T5012 Utah ves Work, 665, Appe GD: G>) 
Seto BE Zoe 676: 

80. West v. 278 


Standard Oil Co., 
U.S. 200, 49 SCt 138, 73 L. ed. 265. 

81. Garrard v. Silver Peak Mines, 
82 Fed. 578 [aff 94 Fed. 983, 36 CCA 
603]; U.S. v. Curtner, 38 Fed. 1 [rev 
on other grounds 149 U. S. 662, 13 
SCt 985, 1041, 37 L. ed. 890]; Ah Yew 
v. Choate, 24 Cal. 562; Burdge vy. 
Smith, 14 Cal, 389. 

[a] Determination as to character 
of land.—(1) The act of the secretary 
of the interior in certifying and list- 
ing to a state the lands selected by it 
is a conclusive determination that 
the lands sc listed and certified were 
such as to be within the terms of the 
grant, and such determination cannot 
be questioned collaterally in a suit 
involving title to the lands. Buena 
Vista Petroleum Co. v. Tulare Oil, ete., 
Co.67 Hed: 3226)" (2) Bhe provision 
of Rev. St. § 2449 that the certifica- 
tion of the lists of lands selected by 
a state under a congressional grant 
shall be null and void, and convey no 
title as to lands not of the character 
contemplated by the grant, cannot be 
construed as leaving the title to lands 
certified under a grant on nonmineral 
lands subject to attack at any time 
thereafter in case mineral should be 
discovered thereon. Southern Dev. 
Co. v. Endersen, 200 Fed. 272. (3) 
Certification of land under a grant, if 
induced by fraudulent ex parte state- 
ments or proofs as to ite: charactér, 
is not conclusive. on the United 
States. seMilneravan Wis. 2asahed tem 
143 CCA 13 [app dism 248 U. S. 594 


mem, 39 SCt 132 mem, 63 L. ed. 437 
mem]. 

82. Stone lands in general see su- 
pra § 99. 

83. Wheeler v. Smith, 5 Wash. 704, 
32) Psa. 

84. Indian lands in general see In- 


dians §§ 43-100. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 170-172] 


any control over sections occupied by Indians under — 
treaty provisions,*® it does vest the fee to such sec- 
tions in the state, subject to the occupancy of the 


Indians so long as it continues.*¢ 


[§ 171] f. Selection and Reservation. The selec- 
tion by a state of public land as a portion of the land 
granted to it for the use of a state university, even 
if approved by the register and receiver of the local 
land office, does not confer a title on the state until 
the selection is approved by the secretary of the 
Where congress directed certain lands 
to be jaid out in a certain manner and sold, except 
certain lots which the secretary of the treasury 
might reserve for the support of schools, it was held 
that whether those lots were so reserved by the 
secretary for school purposes was a question of fact 
for the jury to determine, and there was no legal 


interior.’7 


85. Wisconsin v. Hitchcock, 201 U. 
S. 202, 26 SCt 498, 50 L. ed. 727 [foll 
Minnesota v. Hitchcock, 185 U. S. 373, 
385, 22 SCt 650, 46 L. ed. 954; U.S. 
v. Thomas, 151 U. S. 577, 14 SCt 426, 
38 L. ed. 276]. 

[a]. Thus the state of Wisconsin 
has not, by reason of the cession for 
school purposes in the Enabling Act 
of Aug. 6, 1846, of the sixteenth sec- 
tion in every township, not sold or 
otherwise disposed of, any such inter- 
est, in the several sixteenth sections 
of the lands ceded to the United 
States by the Chippewa Indians in 
the treaty of March 23, 1843, where 
those Indians have not surrendered 
the right of occupancy reserved 
therein, as entitles that state to inter- 
fere with the administration, by the 
interior department, for the benefit of 
the Indians, of such sections of the 
land so ceded as were subsequently 
included within the tracts set aside 
as a part of the Bad River or La 
Pointe and the Flambeau _ reserva- 
tions. Wisconsin v. Hitchcock, 201 
Us#S...202, 26 SCt 498,-50;L.. €d.9727; 

86. Beecher v. Wetherby, 95 U. S. 
517, 24 L. ed. 440; Ballou v. O’Brien, 
20 Mich. 304. See U. S..v. Thomas, 
TSE Was. 9540,) LA SCES4265 038° a. ved! 
276. But compare Missouri, etc., R. 
Co. v. Roberts, 152 U. S. 114, 14 SCt 
496, 38 L. ed. 877 [rev 43 Kan. 102, 
22 P1006). 

{a] Grant of lands ceded by In- 
dians.—(1) The provision of 16 U.S. 
St. at L. 55, that the sixteenth and 
thirty-sixth sections of each town- 
ship of lands ceded by the Osage In- 
dians by the treaty of Sept. 29, 1865, 
“shall be reserved for state school 
purposes, in accordance with the pro- 
visions of the act of admission of the 
state of Kansas,” operated as a grant 
of such sections to the state for 
school purposes; and such grant was 
not in violation of the terms of the 
trust on which the lands were ceded. 
Baker v. Newland, 25 Kan. 25. (2) 
Even if such grant were a breach of 
the trust, the title of the grantee 
would not thereby fail, although the 
Indians might have an _ equitable 
claim on the government for compen- 
sation. Baker v. Newland, supra. 

$7. Buhne v. Chism, 48 Cal. 467 
(holding that a claimant of the land 
under the state must prove such ap- 
proval). 

fa] Time as of which title passes. 
—Under the act of congress of April 
23, 1884, granting land to the state 
of Alabama for the benefit of a state 
university, and providing that the se- 
lection should be approved by the 
secretary of the interior, the title to 
the land passed to the state at the 
date of such approval, rather than at 
the date of the act or of the patent. 
Cox v. Alabama Univ., 161 Ala. 639, 
49 S 814. 

88. Dickens v. Mahana, 21 How. 
(U.S;). 276,16 Li, ed. 158. 

89. Lands included in grant in 
general see supra §§ 165-170. | 

90. See Johnston v. Morris, 72 
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General. 
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presumption that he made the selection.®8 
[§ 172] g. Indemnity and Lieu Lands*°—(1) In 
Sometimes a state does not obtain land 


within the school sections because it is of such a 


Weds SI0n 19mOGOAs 229% 

[a] Determination of character 
or basis of lieu selection.—When 
school lands surveyed by a United 
States deputy surveyor are certified 
by ‘him to be mineral, and his field 
notes and plats are approved by the 
surveyor-general and the commis- 
sioner of the general land office, and 
filed in the land office, this is a suffi- 
cient determination that the lands 
are mineral in character to give the 
state a right to select other lands as 
indemnity for the lost. Johnston vy. 


.Morris, 72 Fed. 890, 19 CCA 229. 


91. See Hibberd v. Slack, 84 Fed. 
571; State v. Stringfellow, 2 Kan.’ 
263; Orleans Parish Public School 


Directors v. New Orleans Land Co., 
138 Thar32, 70° S' 27. 

{a] Land is within a reservation 
within 0. -So>Rey. (St. 2275, “as 
amended by Act Congr. Febr. 28, 1891, 
appropriating and granting to, and 
authorizing, the state to select other 
lands where school lands are within 
any reservation when the land has 
been withdrawn by the secretary of 
the interior pending determination as 
to the advisability of includirg it 
within a forest reservation. _Walker 
Vi ising sbury, s61Cal.ivAly 61%, 2073 ee 
95; Alberger v. Kingsbury, 6 Cal. A. 
93, 91 P 674. 

92. Hibberd v. Slack, 84 Fed. 571; 
Poesal v. Fitzgerald, 15 Land Dec. 
Dep: Int:»19, 

[a] The statute does not contem- 
plate an exchange of lands between 
a state and the United States, but 
only indemnity for loss to a state by 
reason of lands to which it is en- 
titled being disposed of by the United 
States. Hibberd v. Slack, 84 Fed. 571. 

[b] When land considered lost.— 
A school section which is included 
within the limits of a confirmed Mexi- 
can grant is not lost to the state so 
that other land can be selected in lieu 
thereof until there has been a final 
survey of the grant. Rosecrans v. 
Douglass, 52 Cal. 213. 

93. U. S.—Johanson v.' Washing- 
ton, 190 U. S. 179, 23 SCt 825, 47 L. ed. 
1008 [aff 26 Wash. 668, 67 P 401]; 
Minnesota v. Hitchcock, 185 U.S. 373, 
22 SCt 650, 46 L. ed. 954; Ivanhoe 
Min. Co. v. Keystone Cons. Min. Co., 
102 U: S) 167; 26 fH. ed. 126. 

Ala.-—Sprayberry v. State, 62 Ala. 
459. 

Cal.—Bullock v. Rouse, 81 Cal. 590, 
22 P 919; Wedekind v. Craig, 56 Cal. 
642; Alberger v. Kingsbury, 6 Cal. 
TAE9 3) COMI 16i. 4. 

Mich.—Ballou v. O’Brien, 20 Mich. 
304. 

Nebr.—State v. Tanner, 73 Nebr. 
104, 102 NW 235. 

Oh.—Coombs v. Lane, 4 Oh. St. 112. 

[a] Proper basis for lieu selection 
shown.—Stutsman v. Olinda Land 
Co., 231 Fed. 525. 

[b] Authority to make selection. 
—The relinquishment by the state of 
school sections within a national for- 
est reservation established prior to 
their survey, and the selection of 


character as to be excluded from the grant,®® or 
because it has already been disposed of or is sub- 
ject to preéxisting rights entitled to protection;®4 
and hence through various enactments of congress 
has arisen the law of indemnity whose cardinal doc- 
trine is compensation for such loss,®2 and which al- 
lows the state, in lieu of lands which have been thus 
lost to it, to select other lands®* of equal acreage, 
and as contiguous thereto as may be.®® 
statute®® authorizes the exchange of land title to 
which already has vested in the state for other land, 
where the land which so vested is included within 
the bounds of the reservation.®* 


A federal 


other lands in lieu thereof, were au- 
thorized, so far as authorization by 
congress and the state legislature 
was necessary, by the act of congress 
of Febr. 28, 1891, amending U.S. Rev. 
St. §§ 2275, 2276, and Wash. L. (1913) 


e 102. Thompson v. Savidge, 110 
Wash. 486, 188 P 397. 
[ec] Validity of relinquishment 


and of lieu selection.—(1) The relin- 
quishment by the state of its claim to 
school sections, title to which has not 
vested in it, and the selection of 
other lands in lieu thereof to which 
it .will immediately acquire a com- 
pletely vested title, does not violate 
Const. art. 16 §§ 1, 2, as to disposi- 
tion of school lands. Thompson v. 
Savidge, 110 Wash. 486, 188 P 397. 
(2) The State Act of Febr. 8, 1911, au- 
thorizing the relinquishment of a 
claim to certain unsurveyed lands in 
exchange for other lands, is a valid 
exercise of the authority conferred 
on the legislature to prescribe the 
method by which the land board may 


exercise the constitutional powers 
conferred thereon. Rogers v. Haw- 
ley, 19° Ida. 7.51 Lb ee 6.8 7pm Co bee= 


linqguishment to the general govern- 
ment of unsurveyed school sections 
in exchange for other public lands 
pursuant to such statute is not a sale 
of school lands within Const. art. 9 § 
8, providing that no school lands 
shall be sold for less than ten dollars 
per acre, and that a sale or disposal 
of the land must be made at public 
auction. Rogers v. Hawley, supra. 

{d] lLegisiature has right to 
ratify action of state land board in 
accepting lieu lands wherein the leg- 
islature would have had power in the 
first place to authorize the doing of 
the thing done by the board, although 
the act when performed by the board 
was in excess of the powers then con- 
ferred upon it. Rogers v. Hawley, 
YO Tda. (515 Li5eP 687. 


94. Johnston v. Morris, 72 Fed. 
890, 19 CCA 229. 

95. Ballou v. O’Btien, 20 Mich. 
304. 

96. USCA tit 43 § 851. 

97. California v. Desert Water, 


ete., Co., 243 U. S. 415,937 SCt 394, 61 
L. ed. 821. 

[a] Statute is permissive and not 
mandatory.—Newton v. State Land 
Comrs:, Bi Tda..58) 219 P0532 

[b] Bffect of Enabling Act and 
state constitution.—Idaho Admission 
Bill, providing that all lands granted 
for educational purposes shall be dis- 
posed of only at public sale, and 
Const. art 9 § 8, providing that :0 
school lands shall be sold for less 
than ten dollars per acre, are manda- 
tory and prohibitive, and the state 
board of land commissioners is with- 
out authority to effect an exchange of 
state school lands after they have 
been surveyed for other lands with 
the government of the United States. 
Newton v. State Land Comrs., 37 Ida. 
58, 219 P 1053. See Balderston v. 
Brady, 17 Ida. 567, 197 P 493, 18 Ida. 
238, 108 P 742; Farrell v. Hdward 
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[§ 173] (2) By Whom Selection Made. When 
the statute designates a particular officer to make 
the selection it must be made by him in order that 
title may pass.°§ 

[§ 174] (8) Lands Subject to Selection.°® <A 
state has no such vested right to select indemnity or 
lieu lands as precludes the withdrawal from selec- 
tion of any particular lands or class of lands at any 
time before a selection is actually made.t Lands 
which are of such a character or are subject to such 
claims that they would not pass by a grant of cer- 
tain sections, or be subject to selection under a gen- 
eral grant? cannot be selected as indemnity or leu 
lands. Under the act of congress authorizing the 
state of Alabama “to select by legal subdivisions, 
from any of the surveyed pubhe lands” in leu of 
lost school lands, the state acquired a perfect title 
to lands selected in the territory of Nebraska, and 
might hold such lands after the admission of Ne- 
braska as a state.* Under a statute providing for 


Rutledge Timber Co., 271 Fed. 766 
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the selection of vacant and unreserved land in heu 
of base land reconveyed to the United States, land is 
“reserved” where it has been withheld or kept back 
from sale or disposition.» Land which is lawfully 
occupied by a settler under claim and color of right 
is not vacant. Hence, where land occupied by a 
settler is withdrawn from settlement and entry, it 
cannot be regarded as vacant if during the settler’s 
actual occupancy it is again thrown open to settle- 
ment. 7 % 

[§ 175] (4) Certification, Approval, and Listing 
of Selections and Vesting of Title. A selection of 
indemnity or lieu lands must be certified to and ap- 
proved by the secretary of the interior,* and noted 
on the records of the department,® and the lands 
listed in the state by the commissioner of the general 
land office,4° and the list transmitted to the local 
land office.11 When all the requisites of the selec- 
tion are complied with, the fee vests in the state,+ 


{aff 258 Fed. 161, 169 CCA 229 (aff on 
other grounds 255 U. S. 268, 41 SCt 
328, 65 L. ed. 623)] (as to sufficiency 
of application of state for survey, un- 
der Act of Aug. 18, 1894, c 301, and as 
to authority of commissioner of land 
office to reject application). 

98. Peck v. Louisville, etce., R. Co., 
101 Ind. 366 (selection by secretary 


of the treasury under 4 U. S. St. at 
ial Gye 
99. ands subject to entry or sale 


in general see supra §§ 62-70. 

Wes ve, Neullan; 10" Med. 785,27 
Sawy. 466 [aff 118 UT"S. 271, 6 SCt 
1041, 30 L. ed. 170]. 

2. Lands included in grant or sub- 
ject to selection see supra §§ 165-170. 

Sr See Mullan “vw. U, iS;; 188. Us SS. 
20 6 SCt. L041 30° i. ed. 170; [art 10 
Fed. 785, 7 Sawy. 466]; Hellman v. 
Jones, 56 Cal. 462; Rosecrans v. 
Douglass; 52 Cal..213. 

[a] Mineral lands (1) cannot be 
selected by Florida as indemnity land. 
Charleston Min., ete., Co. v. U. S., 273 
Src, ap SO Ctsoee,, il pded-. O13, 
[aff 3 F. (2d) 1019 (aff 298 Fed. 127) ]. 
(2) Inclusion of mineral lands in 
grant see supra § 168. 

[b] Land under British grant.— 
Where the title of a holder of land 
under a British grant was confirmed 
by the act of congress of June 30, 
1812 the secretary of the treasury 
had no power to locate the land so 
granted as school land, in lieu of a 
sixteenth section in the township re- 
served for school lands, and such 1o- 
cation was an absolute nullity. War- 
ren County v. Catchings, 94 Miss. 
18, 46 S 709. 

4. Stoutz v. Brown, 23 F. Cas. No, 
13,505, 5 Dill. 445. 

5. Donley v. West, 49 Cal. A. 796, 
193 P 519; Donley v. Van Horn, 49 
Cal Agr OS OL OOE One. 

6. Donley v. West, 49 Cal. A. 796, 
193 P 519; Donley v. Van Horn, 49 
Cale Awe Sie7 Los. Ee Dla: 

7. Capron v. West, 201 Cal. 772, 
258 P 83; Capron v. Van Horn, 201 
Cal. 486, 258 P 77; Donley v. West, 49 
Cal. A. 796, 198 P 519; Donley v. Van 
Horn, 49 Cal. A. 383, 193 P 514. 


8. Johanson v. Washington, 190 
DS cll7 Oe S20 tas ISCt Sito teers, edi: 
1008 [aff 26 Wash. 668, 67 P 401] 


(where it was said: “The approval 
by the Secretary of the Interior of a 
selection made by one claiming to be 
the agent of a Territory or State of 
land in lieu of school sections 16 and 
86 is, if nothing more, in effect a 
withdrawal from private entry of the 
selected land, and such withdrawal 
continues until the approval of the 
selection is itself set aside’); Mc- 
Creery v. Haskell, 119 U. S. 327, 7 SCt 
176, 30 L. ed. 408; Roberts v. Geb- 


hart, 104 Cal. 67, 37 P 782; Buhne v.| ell v. Slauson, 88 Cal. 539, 23 P 692; 
Chism, 48 Cal. 467; Baker v. Jamison, | Buhne vy. Chism, 48 Cal. 467.: See 
54 Minn. 17, 55 NW 749; State v.| Baker v. Jamison, 54 Minn. 17, 55 


Tanner, 73 Nebr. 104, 102 NW 235. 

[a] Nature of requirement as to 
approval. (1) The fact that the se- 
lection is subject to the approval of 
the secretary of the interior merely 
casts upon the secretary the duty of 
ascertaining whether the _ selection 
was made within the law. Payne v. 
New: Mexico, 255 U. S. 367, 41 SCt 333, 
65 L. ed. 680 [aff 49 App. (D. C.) 80, 
258 Fed. 980]. (2) In such case the 
secretary of the interior does not 
have discretion arbitrarily to refuse 
a selection. Makemson y. Dillon, 24 
NGM 802; 17s Ps 6 tion 

[b] It is the consent of the Unit- 
ed States (1) as manifested by the 
approval of the secretary of the in- 
terior, which gives legal efficacy to 
the selection, and until such approval 
the selection does not give to the 
state any legal or equitable right to 
the land. Roberts v. Geb‘hart, 104 
Cal. 6s 3% P8225 Bulanes vs <Chism,; 
48 Cal. (37. (2) Where the purchaser 
of lands selected in lieu of other land 
by a state has notice of an order va- 
cating the selection, and fails to ap- 
peal therefrom, but permits another 
to perfect a homestead claim to the 
land, such laches will bar him from 
any relief. Roberts v. Gebhart, su- 
pra. 

[c] Past, as well as future, ap- 
proval by the secretary of the in- 
terior of selections of public land in 
lieu of school sections was covered 
by the provision of the act of Dec. 
18, 1902 confirming title of the state 
of Washington to lands so selected, 
“when the same shall have been ap- 
proved by the Secretary of the In- 
terior.” Johanson v. Washington, 190 
We iSe Lio 23) SCtere 2b. 78 I sede ll00S8 
Laff 26 Wash. 668, 67 P 401]. 

[d] A certified transcript from 
the general land office, showing a se- 
lection of lands for the benefit of a 
township and its approval by the sec- 
retary of the treasury, is competent 
evidence to support an action of 
ejectment by the state, although such 
transcript fails to show on its face 
that the sixteenth section had been 
disposed of in the township to which 
the lands were allotted, the presump- 
tion being that all facts necessary to 
sustain the action of the secretary of 
the treasury existed, and, the papers 
showing such selection being on file 
in the general land office, a certified 
transcript by the head of that depart- 
ment is admissible. Sprayberry v. 
State, 62 Ala. 459. 

9. State v. Tanner, 73 Nebr. 104, 
102 NW 235. 

10. McCreery v. Haskell, 
S. 327, 7 SCt 176, 30 L. ed. 408; 


tlh (OK 
How- 


NW 749 (dictum). 

[a] The state acquires no title to 
lieu lands, which it can convey to a 
purchaser, until the land has been 
listed over to the state by the United 
States. Churchill v. Anderson, 53 
Cal. 2025 

[b] ‘The act of congress of March 
1, 1877, entitled ‘‘An act relating to 
indemnity school selections in the 
state of California,’ confirmed only 
such of the state selections as were 
certified by the United States to the 
state. U.S. v. Southern Pac. R. Co., 
76 Fed. 134. 

11. Howell v. Slauson, 83 Cal. 539, 
23 P 692. 

{a] A transcript of the original 
list prepared in the general land of- 
fice, and transmitted by it to the lo- 
cal land office, and which is subse- 
quently treated as properly authen- 
ticated both by the local and general 
land offices, cannot be attacked be- 
cause of the alleged spurious signa- 
ture of the commissioner of the gen- 
eral land office in an action to quiet 
title by a patentee of the United 
States against a purchaser from the 
state of a quarter section of the listed 


land. Howell v. Slauson, 83 Cal. 539, 
23 P 692. 
[b] An indorsement on the tran- 


script of the lands selected by tie 
state as indemnity lands for the loss 
of school lands, ‘Received and filed 
December 5, 1871,” and testimony by 
the register of the local land office 
that he received the transcript from 
the general land office, and that it 
was deposited as part of the records 
of the office, is sufficient evidence of 
filing in the local land office, although 
it lacks a file mark. Howell v. Slau- 
son, 83 Cal. 539, 23°P 692: 

[ec] An entry by the register of 
the land office in the tract book that 
a certain tract of land was set off as 
school lands is presumptive evidence 
that such lands were selected and 
approved as such by the secretary of 
the treasury. Coombs v. Lane, 4 Oh. 
Site. 

12. McCreery v. Haskell, 119 U. 
S. 327, 7 SCt 176, 30 L. ed. 408: Spray- 
berry v. State, 62 Ala. 459; Howell v. 
Slauson, 83 Cal. 5389, 23 P 692; State 
v. Tanner, 73 Nebr. 104, 102 NW 235. 
See Slade v. Butte County, 14 Cal. 
A. 453, 112 P 485 (to the effect that 
no title passed to lieu lands by virtue 
of the governing statute alone). 

[a] If a selection of indemnity 
school lands by a state is bad when 
made, but would be good at a subse- 
quent date, the certification of such 
land to the state by the proper Unit- 
ed States officer at such subsequent 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 175-179] | : 


as of the date of the selection,!® and a patent for 


such Jands is not necessary.}4 


[§ 176] (5) Effect of Selection. 
selections under the statute of lands 
other lands title to which has already passed to the 
state, it has been held that, if the selection is valid 
its validity cannot be affected by a 
subsequent change in the status of the base tract,?® 
or because of subsequently acquired knowledge as 
to the character of the land selected,!® and the 
state, at the time of a selection duly made, acquires 
an equitable right or interest in the lieu lands al- 
though such setection is subject to the approval of 
Where heu lands 
have been selected and sold and the proceeds ap- 
plied to the benefit of schools, the state is estopped 
from afterward claiming the lands in leu of which 
A selection of leu lands, 
prior to a grant from the United States in presenti, 
does not amount to any segregation of the land from 


when made, 


the secretary of the interior.17 


the selection was made.!8 


the public domain.?® 


[§ 177] (6) Confirmation of Selections. 


date, no other rights having mean- 
while intervened, will transfer the 
title to the state. Durand v. Martin, 
TOOTS) 866,070 SCt 587,030" Lined. 6/05. 

Vesting of designated sections see 
supra § 163. 

13. McCreery v. Haskell, 119 U. S. 
Say oSOtel716, s0sbimred. 408; Howell 
Vv. Slauson, 83 Cal. 539, 23 P 692. 

14. Hedrick v. Hughes, 15 Wall. 
(U. S.) 123, 21 L. ed. 52 (holding that, 
under the grant to Missouri, when a 
selection of lieu lands was made and 
entered in the register’s book, the ti- 
tle to such lands vested in the state 
without any patent); Howell v. Slau- 
Son, ‘S3tCale539, 23) P7692. 

[a] Collateral attack.—W'here 
land was public land of the United 
States and so subject to the jurisdic- 
tion of the land department at the 
time it was listed to a state, under 
Rev. St. § 2449, as lieu land under a 
school land grant, the decision of the 
department that the land was non- 
mineral and of the’ character em- 
braced in the grant, even if erroneous 
and voidable, is not void as against 
one who shows no connection with 
the land at the time it was so listed, 
and cannot be attacked by him. 
Stutsman y. Olinda Land Co., 231 Fed. 
es 


DE VVMOnIINE Win (UL Sa ZOD a Was 
489, AT SSCt 393; 65" Lk: ed. 742 {rev 
sub nom. U. §. Vv. Ridgely, 262 Fed. 
675]; Payne v. New Mexico, 255 U. 
Ss. 367, 41 SCt 333, 65 L. ed. 680 [aff 
49 App. (D. C.) 80, 258 Fed. 980]. 

16. Wyoming y. U.S., 255 U. S. 489, 
41 SCt 393, 65 L. ed. 742 [rev sub nom. 
U. S. v. Ridgely, 262 Fed. 675]. 

[a] Mining lands.—W here the 
state made its selections of lieu lands, 
such selection could not thereafter be 
rejected by the secretary, on the 
ground that oil was subsequently dis- 
covered. Wyoming v. 'U. S., 255 U.S. 
489, 41 SCt 393, 65 L. ed. 742 [rev sub 
nom. U. S. v. Ridgely, 262 Fed. 675]. 
Compare Buena Vista Land, etc., Co. 
v. Honolulu Oil Co., 166 Cal. 71, 134 P 
1154 (where, however, it does not 
clearly appear that the state had title 
to base lands). 

17. Wyoming v. U. S., 255 U. S. 489, 
41 SCt 393, 65 L. ed. 742 [rev sub nom. 
Un Ss. ve Ritleely,, 262: “Bed, | 675i); 
Payne v. New Mexico, 255 U.S. 367, 41 
SCt 333, 65 L. ed. 680 [aff 49 App. (D. 
C.) 80, 258 Fed. 980]. Compare Buena 
Vista Land, ete., Co. v. Honolulu Oil 
Co., 166 Cal; 71, 134 P 1154 -Cwhere, 
however, it does not clearly appear 
that the state had title to base lands). 

18. State v. Dent, 18 Mo. 313. 

[a] Acceptance and sale of indem- 
nity scrip.—Where the state accepts 
and sells indemnity scrip for a section 
of land or more in lieu of a fractional 
sixteenth section in place in a desig- 
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ifornia much confusion and hardship was caused by 


the selection of lieu lands before the same were 


In respect of 
in leu of 


tions.?° 


[§ 178] (7) Vacating Selections. 
state of heu lands selected by it, which has been 
confirmed by act. of congress, cannot subsequently 
be canceled by the secretary of the interior.?! 
-a claimant under the state may, by undue delay in 
prosecuting an appeal, lose his right to object to 


surveyed, by the selection of lands in lieu of lands 
not lost to the state, and by other defective and in- 
valid selections, but congress has cleared up these 
matters by the passage of acts confirming such selee- 


A listing to a 


But 


the erroneous cancellation of. the state’s selection 
by federal officials.?? 
[§ 179] h. Control of School Lands. After the 


title to school lands has vested in the state such 
lands are not subject to any further legislation by 
congress;7° but the absolute control of such lands, 
where not transferred, 


is in the state,?4 and it is 


for the state to determine how and by whom these 


In Cal- 


nated township, it thereby abandons 
the title to the school land in that 
township acquired by grant from the 
United States of all regular sections 
numbered sixteen in place. Riggio v. 
McNeely, 135 La. 391, 65 S 552. 

19. In re Waters of Doan -Creek, 
125 Wash. 14, 215 P 343. 

20. USCA tit 43 § 865. See McNee 
Vv. Donahue, 142 Us Si5s87, 12°SCt/ 211) 
35 L. ed. 1122 [aff 76 Cal. 499, 13 P 
438]; Durand v. Martin, 120 U. S. 366, 
7 SCt 587, 30 L. ed. 675; Mower v. 
Fletcher, 116 U. S. 380, 6 SCt 409, 29 
LL, ed. 593); Erasher v. O'Connor, 115 
Wis. LOZ oO eSGte 1416295 is, ed.) Saak: 
Aurrecoechea v. Bangs, 114 U. S. 381, 
5 SCt 892, 29 L. ed. 170; Huff v. Doyle, 
93 U. S: 558, 28 Led. 975;: Barnard v. 
Ashley, 18° How. CU. §,)-43; 15 L.. ed: 
285; -U..S. Vv: Curtner, 38 Fed: 1; Peo: 
v. Noyo Lumber Co., 99 Cal. 456, 34 P 
96; Cucamonga Fruit-Land Co. v. 
Moir, s3"Cale L0li22 (P255, 23 UP 359; 
Daniels v. Gualala Mill Co., 77 Cal. 
300, 19 P 519; Hambleton v. Duhain, 
Tileal, U6; Jip sobs, Martin vy. Dur- 
and, 63 Cal. 39; Peo. v. Jackson, 62 
Cal. 548; Aurrecoechea v. Sinclair, 60 
Cal. 5323" Mastiek ¥.,.Cave, 52°Catl.. 67; 
Laughlin v. McGarvey, 50 Cal. 169; 
Huff v. Doyle, 50 Cal. 16; Central Pac. 
R. Co. v. Robinson, 49 Cal. 446; Chant 
v. Reynolds, 49 ‘Cal..-213;' Young v. 
Shinn, 48 Cal. 26; 
44 Cal. 371; Hastings v. Devlin, 40 
Cal. 358; Hodapp v. Sharp, 40 Cal. 69; 
Toland v. Mandell, 38 Cal. 30; Smith 
v. Athern, 34 Cal. 506; Grogan v. 
Knight, 27.Cal. 515. 

21. Cucamonga Fruit-Land Co. v. 
Moir, 83 Cally 101) 22) P55, 23-2 359! 

22. lLeutholtz v. Hotchkiss, 85 Cal. 
TENS (YS IPA EL Bogs ba Lae 

23. Hibberd v. Slack, 84 Fed. 571; 
State v. Mobile County School Comrs., 
183 Ala. 554,63 S76; Mayers v. Byrne, 
19 Ark. 308. 

{a] School land reservations for 
states to be organized are not irrevo- 
eable nor do they confer on the states 
to which they are granted any rights 
antedating actual cession to _ the 
states; but are subject to such laws 
and changes in the laws regulating 
primary disposition as congress may 
enact. State v. Stampfly, 69 Wash. 


368, 125 P 148. 

24. Widner v. State, 49 Ark. 172, 4 
Swe’ oo te [roll Mississippi County 
School Dist. No. 10 v. Driver, 50 Ark. 
346, 7 SW 387]; Corinth v. Robertson, 
125 Miss. 31, 87 S 464; Street v. Co- 
lumbus, 75 Miss. 822, 23 S 773. 

[a] The constitutional provisions 
relating to the control and manage- 
ment of educational lands and the 
ereation of commissioners for that 
purpose are not applicable to the 
means employed whereby title to lands 
is acquired by the state for the benefit 
of the public schools, but only to the 


Collins v. Bartlett, | 


lands shall be managed.?5 


control and management after the ti- 
tle has become vested in the state. 
as v. Tanner, 73 Nebr. 104, 102 NW 


25. Special School Dist. No. 5 v. 
State, 139 Ark. 263, 213 SW 961; Wid- 
ner v. State, 49 Ark. 172, 4 SW 657 
toll Mississippi County School Dist. 
No 10 v. Driver, 50 Ark. 346, 7 SW 


Particular boards having man- 
agement and direction.—(1) Board of 
educational lands. Fawn Lake Ranch 
Co. v. Cumbow, 102 Nebr. 288, 167 NW 
75. (2) State board of land commis- 
sioners. Hast Side Blaine County 
Livestock Assoc. v. State Land Comrs., 
34 Ida. 807, 198 P 760; Balderston y. 
Brady, wuceldae 1061, 2 hOw ky 493 cmos) 
Board of university and school lands. 


Fuller. v. State Ba. (of —Univ., etes 
Lands, 21 N. D. 212,129 NW 1029. (4) 
Commissioners of the land _ office. 


HaemeM v. Haydon, 33 Okl. 518, 126 P 
[b] Removal.—The board of uni- 
versity and school lands has arbitrary 
power to remove the commissioner of 
university and school lands. State v. 
Prator, 48 N. D. 1240, 189 NW 334. 

[ec] In Wyoming control of lands 
granted to the state for university 
purposes, by the act of congress of 
Febr. 18 1881, lies in the state board 
of land commissioners, within Comp. 
St. (1920) § 746, in trust for purposes 
expressed in the grant, rather than 
in the university board of trustees. 
Ross v. State Univ., 31 Wyo. 464, 228 
P 642 [den reh 30, Wyo. 433, 222 P 8]. 

[d] All applicable statutory and 
constitutional provisions must be com- 
plied with by the body on whom has 
been conferred the authority to con- 
trol. Balderston vy. Brady, 17 Ida. 567, 
107 P 493, 18 Ida. 238, 108 P 742. 
~ [e] Jurisdiction ‘of court. —Where 
the proposed action of the state board 
of land commissioners involves the ex- 
ercise of discretion, vested in the 
board, the courts will not control or 
direct such discretion as long as exer- 
cised within the scope of the board’s 
authority, but if such action is with- 
out authority of law, the courts may 
interfere and point out the legal scope 
within which the board’s discretion is 
to be exercised. Balderston y. Brady, 
o Ida. 567, 107 P 4938, 18 Ida. 238, 108 

P 742, 

{f] Delegation of authority.—The 
legislature in prescribing rules and 
regulations for the commissioners of 
the land office cannot delegate its au- 
thority to them. Betts v. Land Office 
Comrs., 27 Okl. 64, 110 P 766. 

[g] In Mississippi the only con- 
trol which the board of supervisors 
has over timber in a sixteenth section 
is to prevent its being cut or de- 
stroyed contrary to the rules of good 
husbandry, unless the right to cut it 


970" [oOSGeF7] 

[§ 180] i. Protection of School Lands and Rights 
Therein.2® In Arkansas the state has a right to sue 
for the injury committed by cutting and convert- 
ing timber on school lands,?7 and it is no defense 
that the schoo] directors consented to such cutting, 
where the state statute has not conferred upon schoo] 
boards any power in reference to such lands.?* In 
Missouri the members of the county court of each 
county are vested with the trust of managing the 
school lands for the benefit of the respective town- 
ships, and are justified in taking the same measures 
to protect the property of the state as though it 
were their own.?® In Louisiana there are statutes 
regulating actions for the recovery of school lands,?° 
and the right of a state to sue in respect of injuries 
to school lands resulting from the wrongful cutting 
or removal of timber has been recognized.*+ In 
Mississippi the statute?? makes it the duty of the 
county board of supervisors to institute and prose- 
cute all necessary suits to establish and confirm as 
representative of the county the title to school sec- 
tion lands and to fix the date of the expiration of 


is purchased. Fernwood Lumber Co. 
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an action for nullity and for restora- 


[§§ 180-181 


any lease of the same,?? and authorizes any person 
interested to institute and proseeute such a suit if 
the board fails to do so. The land commissioner 
has no authority to sue on behalf of the state for 
damages on account of the unlawful cutting, remov- 
al, or destruction of timber on school lands,*® but a 
county may, in a proper ease, sue for waste in cut- 
ting timber.?® In Minnesota, in an action for an 
alleged trespass in cutting and removing timber 
based on the theory that a sale of the land was not 
authorized, a cértificate of sale regular on its face 
may not be collaterally impeached for fraud or mis- 
take by extrinsic evidence.*7 

[§ 181] j. Improvements and Crops.*& In Ne- 
braska persons living on lands selected by the state 
in lieu of school selections are not thereby deprived 
of their improvements, but ‘such improvements re- 
main their property.29 In Kansas, where a pur- 
chaser of school land sells his right to the land and 
improvements thereon to another, assigning his cer- 
tificate and giving possession to such other, the as- 
signee becomes owner of the improvements.*® In 


make deraignment of defendants’ 


v. Rowley, 110 Miss. 821, 71 8S 3. 

26. Actions in respect of timber on 
haan lands in general see supra §§ 
32, 35. 

Sale of timber on school lands see 
supra § 34. A 

27. Widner v. State, 49 Ark. 172, 4 
SW _ 657. 

28. Widner v. State, supra. 

29. Washington County v. Boyd, 64 
Mo. 179 [cit Washington County Bd. of 
Education v. Boyd, 58 Mo. 176; Cedar 
County v. Johnson, 50 Mo. 225; Ray 
County v. Bentley, 49 Mo. 236; Ma- 
rion County v. Moffett, 15 Mo. 604] 
(holding that where, prior tothe 
payment of the purchase money for a 
sixteenth section school land, an in- 
junction suit was brought in good 
faith on behalf of the county against 
the purchaser to stay waste, and cer- 
tain members of the county court ex- 
ecuted the injunction bond, those offi- 
cers were entitled to reimbursement 
out of the purchase money, when paid 
by the vendee of the land into the 
township fund, for any sum recovered 
from them on-the bond on dissolution 
of the injunction). 

30. See cases infra this note. 

[a] Action by parish board.—(1) 
A statute expressly provides that a 
suit by a parish board of school di- 
rectors shall be brought in the name of 
the state of Louisiana. Act (1910) No. 
158. (2) Prior to such statute a parish 
board of school directors had no right 
of action to recover a sixteenth sec- 
tion or school section from one in 
possession as owner. Orleans Parish 
Public School Directors v. New Or- 
leans Land Co., 138 La. 32, 70 S 27. 

{[b] Acts authorizing employment 
of attorneys on contingent fee to re- 
cover school lands and suits against 
state to partition such lands have been 
held constitutional. Meyer v. State, 
168 La, 146, 121 S 604. 

31. See cases infra this note. 

[a] Under Act (1910) No. 158 an 
action for the value of timber alleged 
to have been illegally cut and re- 
moved from a school section is prop- 
erly brought in the name of the state 
by the district attorney of the parish 
whence timber was removed, with the 
codperation of special counsel em- 
ployed by the board of directors of the 
public schools of the parish. State v. 
Louisiana Cypress Lumber Co., 144 La. 
559, 80 S 722. 

{b] Wendee under unauthorized 
sale by a parish school boara of tim- 
ber on a section can convey no rights 
to one who is not a purchaser in good 
faith. State v. F. B. Williams Cy- 
press Co., 131 La. 62, 58 S 1033, 132 La. 
949, 61.S 988, AnnCas1914D 1290. 

[c] Amount recoverable.—(1) In 


tion of what defendant received under 
an invalid contract with a parish 
school board to cut timber from a 
school section, the bad faith attribu- 
table to defendant as affecting the 
amount of recovery was legal bad 
faith, imputable to one whose ignor- 
ance of truth is due to his fault or 
negligence, and not to his fraud or 
dishonesty. State v. Rathbone, 144 
La. 835, 81 S 334. (2) In case of legal 
bad faith defendant is liable for mar- 
ket value that manufactured product 
had when converted into lumber and 
shingles, less the cost of logging and 
manufacture, without any credit for 
cost of labor spent for felling and tak- 
ing away worthless timber. State v. 
Rathbone, supra. (3) Where a sale 
was made by a parish school board 
without authority, it was held that the 
supposed purchaser who converted the 
timber to his own use was liable to 
the state for the value of the manu- 
factured product of the timber, less 
the cost of logging and manufacture. 
State v. F. B. Williams Cypress Co., 
131 La. 62, 58 S 1033, 132 La, 949, 61 
S 988, AnnCas1914D 1290. (4) The 
basis for the calculations should be 
the value which the manufactured 
product had when the timber was tak- 
en and converted into lumber and not 
at the time suit was filed. State v. 
Rathbone, supra. (5) Method of com- 
puting measurement of timber see 
State v. Rathbone, supra. 

32. Miss. Code (1917) § 4698. 

33. Bolivar County v. Coleman, 71 
Miss. 832, 15 S 107. Compare Car- 
michael v. School Lands Trustees, 4 


Miss. 84 (trustees of school lands, as. 


plaintiffs, must, under the general is- 
sue, prove that they sue as trustees). 

[a] Suit may be brought to recov- 
er lands held under a lease, to expire 
at a fixed date, with absolute rever- 
sion to the state, in trust, where such 
lease is void. Bolivar County v. 
Coleman, 71 Miss. 832, 15 S 107. 

[b] Statute authorizes suit against 
one claiming in fee simple under con- 
veyance from lessee of the term.— 
Carroll County v. Jones, 71 Miss. 947, 
15 8S 106. 

{c] Pleading.—A bill by a county 
to establish the title to township 
school lands need not set out the in- 
vestigations as to title, and the ab- 
stracts thereof, required by Code 
(1892) §§ 4144, 4155, but it sufficiently 
deraigns title when it avers the reser- 
vation of title by the United States to 
such Jands for school purposes, and 
charges that the legal title remains 
therein, and that there is a public 
trust in such lands for the support of 
schools in the township on which the 
land is situated; neither need the bill 


claim of title, but it is-sufficient to 
aver that defendants are in posses- 
sion and claim title in fee simple, and 
that such possession and claim cast 
a cloud on the title to the land, and 
render it unavailable for carrying out 
the trust. Wright v. Lauderdale 
County, 71 Miss. 800, 15 S 116. 

[d] Effect of adverse possession.— 
(1) Under Code (1892) § 4148, which 
provides that adverse possession of a 
sixteenth section for more than twen- 
ty-five years under a claim of right is 
prima facie evidence that the lease or 
sale thereof has been duly made, the 
occupant is not obliged also to show 
that the lease or sale was actually 
made. Amite County v. Steen, 72 
Miss. 567, 17S 930. (2) The only pre- 
sumption that there had once been a 
lease or a sale of such school lands 
now recognized by the law is that 
arising under the above section, and 
§ 1806 of the code has no application 
to school lands. Leflore County v. 
Bush, 76 Miss. 551, 25 S 351. 

fe] Limitation of actions.—Pur- 
chasers of school lands sold under the 
act of Febr. 25, 1854, without the af- 
firmative consent of the inhabitants, 
as required by the act of congress of 
May 19, 1852, cannot set up the statute 
of limitations as a defense to an ac- 
tion by the county supervisors to quiet 
title. Lauderdale County v. East Mis- 
sissippi Mills Co., (Miss.) 16 S 210. 

34 Osborn v. Hinds County, 71 
Miss. 19, 14 S 457. 

[a]. The statute refers to a person 
interested as a citizen of the civil sub- 
division in the assertion of the rights 
of the public in such lands and leases, 
and does not authorize a suit by one 
claiming the land as owner or lessee. 
Osborn vy. Hinds County, 71 Miss. 19, 
14 S$ 457 (holding, however, that un- 
der Code [1892] § 499, a leaseholder 
in possession may bring a suit against 
the county to confirm his title and fix 
the time of the expiration of his 
lease). : 

35. Edward Hines Yellow Pine 
ARESeRge v. State, 184 Miss. 194, 98 S 

oO. 

36. Jefferson Davis County v. Sim- 
rall Lumber Co., 94 Miss. 530, 49 S 611. 

37. State v. Red River Lumber Co.. 
109 Minn. 185, 123 NW 412. 

38. Crops on public lands in gen- 
eral see supra § 45. 

Improvements on public lands in 
general see supra § 46. 

Rights of purchaser as to improve- 
ments on public lands of United States 
in general see supra § 85. 

39. State v. McCright, 76 Nebr. 732, 
108 NW 138, 112 NW 315. 

40. Schmidt v. Nation, 82 Kan. 821, 
109 P 396. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Oklahoma, where the lessee of school lands indorses 
his acceptance of an appraisal of his improve- 
ments, and after sale subject to appraisal the value 
thereof is deposited with commissioners by the pur- 
chaser, and the lessee surrenders possession, he is 
entitled to appraised value, and commissioners can- 
not order it returned to the purchaser.*! 
the improvements on state lands which the board of 
land commissioners are required to appraise are re- 
In Washington the ap- 
praisers are required to appraise all improvements 
found upon school lands,*? and if the purchaser is 
a person other than the owner of the improvements, 
he is required to deposit the appraised value there- 
of with the officer making the sale.44 
statute required the purchaser to pay the appraised 
value of the improvements to the owner thereof, in 
cash, within thirty days,#® and under this provision 
the owner of the improvements could retain posses- 
sion of the land until compensated for his improve- 
ments,*#® or sue the purchaser of the land for the 


movable improvements.*2 


[a] Rights of assignee and state.— 
(1) Where a purchaser of school land 
sells his right to the land and im- 
provements thereon, and assigns his 
certificate, the assignee on payment 
to the state of the price of the land in 
full without payment for the improve- 
ment is entitled to the patent on de- 
mand. Schmidt v. Nation, 82 Kan. 821, 
109 P 396. (2) In such case the state 
does not become owner of the improve- 
ments. Schmidt v. Nation, supra. 

41. Little v. Hallock, 63 Okl. 276, 
164 P 963. 

[a] Sufficiency of notice of appeal 
from order in protest proceeding by 
purchaser in respect of appraisal of 
improvements by lessee see Little v. 
Hallock, 63 Okl. 276, 164 P 963. 

42. Whitmore v. Candland, 47 Utah 
%7, 151° B-528, 

[a] Validity of appraisal.—An ap- 
praisement of improvements, under L. 
(1899) ¢c 64, was not void because made 
by a single member of the board of 
land commissioners, at least where the 
appraisal was approved by the board. 
Whitmore v. Candland, 47 Utah 77, 
151 P 628. 

[b] Sufficiency of appraisal.—The 
record of the board of land commis- 
sioners, containing blanks as to im- 
provements, was evidence that it ap- 
praised improvements on state lands 
under L. (1899) c 64, and found them 
of no value. Whitmore v. Candland, 
47, Utah 77, 151 P 528. 

[c] Conclusiveness of appraisal.— 
Appraisement of improvements on 
state lands by the board of land com- 
’ missioners, under L. (1899) c 64, if in 
good faith, cannot be reviewed by 
the court. Whitmore vy. Candland, 47 
Utah; 77> 151, P5228. 

43. Pearson v. Ashley, 5 Wash. 169, 
31 P 410. 

[a] Time of appraisement.—An ap- 
praisement of the value of improve- 
ments dn school land is not invali- 
dated by reason of the fact that it 
was made at the time of the sale, and 
not at the time when the land was ap- 
praised. Hart Lumber Co. v. Rucker, 
15 Wash. 456, 46 P 728 [dist Holm v. 
Prater,-7 Wash. 207, 34 P 919]. 

[b] An appeal will not lie from 
the commissioner’s failure to appraise 
the improvements on leased school 
jands. Wilkes v. Hunt, 4 Wash. 100, 
29. P 830. 

44. Remington (1922) 


§ 7859. 
45. Wash. Gen. St. § 2146. 
Brummett v. Campbell, 


Comp. St. 


46. 32 
Wash. 358, 73 P 403; Pearson v. Ash- 
ley, 5 Wash.’ 169, 31 P 410; Wilkes 
v. Hunt, 4 Wash. 100, 29 P 830. 

{a] Rule applied notwithstanding 
the owner of the improvements might 
find an adequate remedy to compel 
payment in an action at law. Pearson 
v. Ashley, 5 Wash. 169, 31 P 410. 


PUBLIC LANDS 


In Utah 


Crops. 


Formerly the 


47. Wilkes v. Hunt, 4 Wash. 100, 
102, 29 P 830 (where it was said: “If 
there has been no appraisement, the 
court and a jury can fix the reason- 
able value as well as the commission- 


The owner of the improve- 
ments need not surrender possession 
before suing for the value of his 
improvements. Wilkes y. Davies, 8 
Wash. 112;.35 P 611, 23 LRA 103. 

[b] Evidence that a lessee made 
the improvements, and assigned his 
claim therefor to plaintiff, showed 
prima facie plaintiff’s right to re- 
cover the value of such improvements. 
Hart Lumber Co: v. Rucker, 15 Wash. 
456, 46 P 728. 

{c] Proof of appraisement.—That 
the improvements were appraised by 
the board of county commissioners 
before the sale might be shown by 
the county records, and by proof of 
what transpired at the time of the 
sale. Hart Lumber Co. v. Rucker, 15 
Wash. 456, 46 P 728. 

[d] That the appraisement was 
fraudulent was a matter of defense. 
Hart Lumber Co. v. Rucker, 15 Wash. 
456, 46 P 728. 

{e] Informality of lease.—Where 


possession of school lands had been. 


taken under a lease from the county 
commissioners and improvements 
made thereon, a subsequent purchaser 
of such lands could not escape lia- 
bility for the value of the improve- 
ments by reason of any informality 
in the making of the lease. Hart 
Lumber Co. v. Rucker, 15 Wash. 456, 
46 P 728. 

[f] Location of improvements.—In 
a sale of school lands, the appraise- 
ment having stated that certain im- 
provements were upon a lot desig- 
nated, a purchaser of such lot must 
be presumed to have bid with the ex- 
pectation that he must pay to the 
owner thereof the amount of such ap- 
praisement, and he could not take 
advantage of the fact that some por- 
tion of the improvements were upon 
the tide land in front of the upland 
purchased by him. Hart Lumber Co. 
v. Rucker, 15 Wash. 456, 46 P 728. 

48. Wilkes v. Hunt, 4 Wash. 100, 


29 P 330. 

49. State v. Carey, 26 Wyo., 300, 
USS 85. 

50. State v. Whitney, 66 Wash. 473, 
TWA Ne eos Se 

51. Wittmayer v. Security State 
Bank, 54 N. D. 845, 211 NW 436. 


52. Boice v. Campbell, 30 Ariz. 424, 
248 P 34; Newton v. State Land 
Comrs., 37 Ida. 58, 219 P 1053. See 


State v. Cunningham, 88 Wis. 81, 57 
NW 1119, 59 NW 503 (holding that 
school lands cannot be set apart fora 
state park). 

[a] Modification.—The conditions 
of the grant of school lands to the 
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value of the improvements;47 but he was not en- 
titled to an injunction restraining the commissioner 
of public lands from executing and delivering a con- 
tract of sale of such land.4§ 
chaser of schoo] land, and not the state, is obliged 
to pay a prior lessee of the land the appraised value 
of irrigation ditches made by such lessee thereon 
and water rights aequired by him therefor.*® 

Effect of state’s consent. The fact that a person 
has made improvements on the land with the knowl- 
edge and consent of the state does not estop the 
state to assert its title to the land.®° 
In North Dakota crops planted by a tres- 
passer on school land belong to the state.*! 

[§ 182] 2. Execution of Trust and Disposition of 
Land Granted in General. 
tions contained in the granting act®? and. to provi- 
sions of the state constitution,®? which provisions 
should be reasonably construed,®* the grantee state 
has complete power in respect of the execution of 
the trust®® and the disposition of the lands.°® 


In Wyoming the pur- 


Subject to the lmita- 


Or- 


state of Washington by the Hnabling 
Act Febr. 22, 1889 § 10, so far as it 
contains restriction upon the disposal 
of the granted lands by the state, may 
be modified by congress. Thompson 
v. Savidge, 110 Wash. 486, 188 P 397. 

53. Newton v. State Land Comrs., 
3%. da. 58) (219)-P* 1053. 

54. Ross v. State Univ., 31 Wyo. 
464, 228 P 642. 

[a] Dormitories at state institu- 
tions.—L. (1929) e¢ 102, authorizing 
the organization of nonprofit sharing 
institutional holding associations to 
erect, operate, equip, and maintain 
dormitories upon or in the vicinity of 
the campus of state educational in- 
stitutions, defining the powers of such 
associations, and defining and limit- 
ing the powers and duties of the board 
of administration in relation thereto, 
does not authorize the transfer or 
leasing of lands granted by the fed- 
eral government for the support of the’ 
State Agricultural College, in viola- 
tion of Const. §§ 159, 161. State v. 
Davis, (N. D.) 229 NW 105. 

55. See Louisiana v. William T. 
Joyce Co., 261 Fed. 128 [certiorari den 
253 U. S. 484 mem, 40 SCt 481 mem, 
64 L. ed. 1024 mem]. 

[a] The legislature sometimes has 
exclusive control in the matter of the 
execution of the trust. Sloan  v. 
Blytheville Special School Dist. No. 5, 
GO pA Ce, Seo ww oats 

{b] In Louisiana Act (1910) No. 
158 does not change the attitude or 
obligation of the state with respect 
to school lands, save that it con- 
templates that school boards shall 
aid the state in the execution of its 
trust. State v. EF. B. Williams Cy- 
press Co., 131 La. 62, 58 S 1033, 132 
La. 949, 61 S 988, AnnCas1914D 1290. 

56. Louisiana v. William T. Joyce 
Co., 261 Fed. 128 [certiorari den 253 
U. S. 484 mem, 40 SCt 481 mem, 64 
lL. ed. 1024 mem]; Corinth vy. Robert- 
son, 125 Miss. 31, 87 S 464. Compare 
State v. New Orleans Land Co., 143 La. 
858, 79 S 515 [certiorari den 248 U. S. 
577, 39 SCt 19,63 L. ed. 429] Cand 
not awarded as school land by the 
land department was not subject to be 
alienated by it, by direct deed or 
through the medium of an estoppel). 

[a] Business and proprietary pow- 
ers.—The disposition of lands _ in- 
volves the exercise of the business 
and proprietary powers of the state, 
and the legislature is given authority 
to regulate the exercise of such pow- 
er. Rogers v. Hawley, 19 Ida. 751, 
DS 12) SE 

[b] Exchange of lands.—Pol. Code 
§§ 3408b-3408d, relating to the ex- 
change of state lands located in a 
national forest reservation, do not 
work a gift of such state lands to 
the federal government. Deseret Wa- 
ter, etc., Co. v. State, 167 Cal. 147, 138 


972 [50 C.J.] 


dinarily, the details as to the execution of the trust 
and the disposition of lands is vested, by constitu- 
tional or statutory provision, in some state board or 


officer.°7 


Rights of way. By certain statutes rights of way 
over school lands are granted, or the right to ac- 


quire such rights is reecognized.*§ 


[§ 183] 3. Sale and Conveyance of School Lands*® 
The states to which school lands 
have been granted have full power to sell and dis- 
pose of such lands,®° or to withhold such lands from 
sale,®+ and an act of congress imposing conditions 
on the state’s power of sale passed after the title 
has vested in the state, is not binding on the state.°? 
While it is the policy of the states to encourage the 
settlement and sale of school lands,®* it has been 


—a. In General. 


P 981 [rev on other grounds 243 U. S. 
ZAR OOO 4, Ol Lr ed. oat)’ 
: Gease of lands see infra §§ 238- 
51. 
Sale of lands see infra §§ 183-237. 
57. See cases infra this note. 
{a] Particular board or officer.— 
(1) Board of university and school 


lands. Fuller v. State Bd. of Univ.. 
etc, Lands, 21 N. D. 212, 129 NW 
1029. (2) Board of land commission- 


ers. East Side Blaine County Live- 
stock Assoc. v. State Land Comrs., 
34 Ida. 807, 198 P 760; Balderston v. 
ierad yan tie 10a. sO Ons A Odes 403s h8 
Ida. 238, 108 P 742. (3) Commissioners 
of the land office. Haskell v. Haydon, 
38 Ok]. 518, 126 P 232: 

[b] Applicable statutory and con- 
stitutional provisions must be com- 
plied with in exercising the powers 
conferred. East Side Blaine County 
Livestock Assoc. v. State Land Comrs., 
34 Ida. 807, 198 P 760; Balderston v. 
Brady, 17 Ida, 567, 107 P 493, 18. Ida. 
238, 108 P 742. 

[ec] In Nebraska the “saline lands” 
granted to the state by the enabling 
act kave not been placed in the class 
of educational lands, and the board 
of educational lands and funds has no 
jurisdiction over the disposal of such 
lands. McMurtry v. Engelhardt, 5 
Nebr. (Unoff.) 271, 98 NW 40 

{d] In Wyoming disposition of 
Jands granted to the state, for uni- 
versity purposes, by the act of con- 
gress of Febr. 18, 1881, lies in the 
state board of land commissioners, 
within Comp. St. (1920) § 746, in 
trust for purposes expressed in the 
grant, rather than in the university 
board of trustees. Ross v. State 
Univ., 31 Wyo. 464, 228 P 642 [den 
reh 30 Wyo. 433, 222 P 3]. 

58. See infra this section. 

[a] In Illinois (1) the act of June 
22, 1852, relating to the condemnation 
of land for railroad purposes, does 
not grant a right of way through 
school lands derived by grant from 
the United States. Black v. Chicago, 
etc., Rk. Co., 243) Dll. 534,190 NE L075; 
(2) In any case, where there was no 
valid location of the railroad on the 
land in question, no right of way 
was acquired. Black v. Chicago, etc., 
R. Co., supra. (3) The statute would 
not apply if the land in question had 
been sold when the railroad was 
built on the street involved as the 
purhasers would have owned the fee 
of the street. Black v. Chicago, etc., 
K34€0.,. SUDLa. 

[b] In Minnesota (1) Gen. L. 
(1878) ec 73, providing “that a right 
of way is hereby granted over any 
¥ school ands: on. ia, aes tO, pany 
railroad company,” is not violative of 
Const. art 8 § 2, requiring school 
lands to be sold only at public sale. 
Lawver v. Great Northern R. Co., 112 
Minn. 46, 49, 127 NW 4381. (2) Such 
statutory provision did not constitute 
a grant in*- presenti to any railroad 
company, but the way could only be 
acquired upon the conditions pro- 
vided in the statute, including pay- 
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asserted that a distinction exists between the policy 
of the federal government and certain state govern- 
ments regarding the taking up of public lands, the 


former being for purposes of development and the 


pemec= 


latter to provide funds for the public school sys- 
In order that a sale of such lands may be 


valid, it must conform to the statutes regulating such 


sales.®® 


restrictions.°® 


ment of compensation. Lawver v. 
Great Northern R. Co., supra. (3) 
Where a railroad company acquired 
no right of way over state school 
lands because of failure to comply 
with conditions imposed, a purchaser 
of the land from the state could main- 
tain ejectment for the land occupied 
by the railroad. Lawver vy. Great 
Northern R. Co., supra. 

[ec] In Wyoming (1) applicable 
federal statutes and state constitu- 
tional provisions do not prohibit the 
grant of rights of way for roads 
across university lands, this not be- 


ing a “sale” or “disposal.” Ross v. 
State Univ., 30 Wyo. 433, 222 P 3, 
[reh den 31 Wyo. 464, 228 P 642]. 


(2) Lands granted to the territory 
for university purposes by the act of 
congress of Febr. 18, 1881, confirmed 
by the Act of Admission of July 10, 
1890, to the state are ‘“‘state lands” 
within Comp. St. (1920) § 746, author- 
izing the state board of land commis- 
sioners to grant rights of way for 
roads across state lands. Ross v. 
State Univ., supra. (3) Legislation 
may confer on the board of land com- 
missioners authority to grant rights 
of way across such university lands. 
Ross v. State Univ., supra. (4) What- 
ever title the county acquired to the 
easement over such lands is held for 
the state, and solely for a designated 
purpose, subject to the same legisla- 
tive control as though the road had 
been declared to be a state, instead of 
a county, road. Ross v. State Univ., 
supra. (5) Applicable statute author- 
izes an easement only over such lands, 
and the land board’s certificate has 
been construed as granting only an 
easement. Ross vy. State Univ., supra. 
(6) In a suit by university trustees 
against the state land board to have 
declared void a county road granted 
to the county board over state land 
held in trust for university purposes, 
a general averment that the grant has 
caused the university great and per- 
manent injury and loss was insuf- 
ficient to Show an actual and substan- 
tial loss to trust property. Ross v. 
State Univ., supra. 

59. Sale of Texas school lands see 
infra §§ 612-635. ‘ 

Sale of timber on school lands see 
supra § 34. 

60. Cooper v. Roberts, 18 How. (U. 
S.) 178, 15) Le ed. 338; ouisiana v- 
William T. Joyce Co., 261 Fed. 128 


[certiorari den 253 U. S. 484 mem, 40. 


SCt 481 mem, 64 L. ed. 1024 mem]; 
Special School Dist. No. 5 v. State, 
139 Ark. 268, 213 SW 961; Chicago v. 
Tribune Co., 248 Ill. 242, 93 NE 757; 
Bradley v. Case, 4 Ill. 585; Roberts v. 
Seattle, 68 Wash. 573, 116 P 25. See 
Brooks v. Wilson, 165 Ark. 477, 265 
Sw 53 (Crawford & M. Dig. §§ 9104-— 
9112, regulating sale of school lands, 
does not impair obligation of con- 
tract between United States and state 
of Arkansas, arising from state’s ac- 
ceptance of congressional grant of 
such lands). 

[a] Under the grant to Kansas the 


Construction of statutory and congressional pro- 
visions. The general provisions of congressional 
granting acts and the state constitution, limiting or 
conditioning the sale’of lands granted to the state 
for university purposes, should be reasonably con- 
strued, in view of objects of grant, and purpose of 


What law governs. A sale by the state of its 


territorial authorities had power to 
sell school lands prior to the estab- 
lishment of the state. State v. String- 
fellow, 2 Kan. 263. 

{b] Authorization by congress.— 
(1) Where grants have been made to 
a state for school purposes, it has 
been usual for congress to authorize 
the sale of the land if the state de- 
sires it (Cooper v. Roberts, 18 How. 
GUE"S3); 1735 15; 1: ed. 338. See alse 
State wv. Nicholls, 42 ta. Ann. 209, °7 
SERS (2) but such authority is 
not necessary, aS a state has the right 
to sell school sections granted to it 
without the consent of congress 
(Cooper v. Roberts, supra). 

[c] State statute authorizing sale 
not repugnant to grant.—Maupin v. 
Parker, 3 Mo. 310 [foll Payne v. St. 
Louis County, 8 Mo. 473]. 

61. Magnolia Petroleum Co.  v. 
Price, 86 Okl. 105, 206 P 1033 [aff 267 
We Ser 4l5, 45. SC 31269) i. ed Gs one 
Ss v. Seattle, 63 Wash. 573, 116 

[a] In Nebraska, except as to in- 
stances mentioned in Rev. St. (1913) 
§ 5855, as amended by L. (1915) ec 103, 
and as to sale of sand and gravel, 
there is no legislative sanction for 
sale and disposition of any part of 
realty belonging to state for benefit of 
common schools. Fawn Lake Ranck 
Co. v. Cumbow, 102 Nebr. 288, 167 
NW 75. 

{b] In Wisconsin withdrawal of 
“school lands. proper” or university 
lands from sale, except in the discre- 
tion of the constitutional commission- 
ers and for the benefit of the trust, 
is prohibited by Const. art 10 §§ 7, 
8. State v. Donald, 160 Wis. 21, 151 
NW 381. 

62. Louisiana v. William T. Joyce 
Co., 261 Fed. 128 [certiorari den 253 
U. S. 484 mem, 40 SCt 481 mem, 64 L. 
ed. 1024 mem]; Mayers y. Byrne, 19 
Ark, 308. 

63. Bushey v. Hardin, 74 Kan. 285, 
Sb) Pee; True vem Brandt Te) kane 
5025 83) P 826. 

64 Grand Prize Hydraulic Mines 
ea noes $3 Or, 1151 PP us6s. 62a. 
cae McDonald v. Mangold, 61 Mo. 


[a]_ Conditional sale unauthorized, 
—-In Minnesota school lands can be 
disposed of only by absolute sale, 
and a conditional ‘sale thereof is un- 
authorized and void. Wright v. Burn- 
ham, 31 Minn. 285,17 NW 479. 

[b] In Colorado, under Sess. L. 
(1887) pp 332, 333 §§ 12-14, authoriz- 
ing the sale of any parcel of state 
land, and empowering the state board 
of land commissioners to lay out 
any part of the land into lots and 
blocks and sell the same in lots and 
bloeks, and providing that state land 
shall be offered in legal subdivisions 
of not more than one hundred and 
sixty acres, an irregular parcel of 
about five acres may be sold without 
being subdivided inte lots and bdlocks, 
and so sold. Peo. v. G. H. Hard Land 
Co., 51 Colo. 260, 117 P 141. 

66. Ross v. State Univ., 31 Wyo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 183-187] 


common school lands, and rights of the parties in 
respect thereto, are governed and determined by the 
law in force when the contract of sale was made.*®? 

[§ 184] b. Control of Sales—(1) In General. 
is for the state to determine how and by whom school 
lands shall be sold,®® and accordingly there have 
been established in the various states regulations 
designating certain officers or boards to whom is 
committed the authority and duty to control the 
Where this matter is provid-. 
ed for by the state constitution it is not within the 
power of the legislature to authorize the control, 
sale, or leasing of school lands by an officer or in- 
dividual other than those named in the econstitu- 
tion,*® or to exercise any power as to such lands 
which the constitution vested in designated officers.71 
The board or officer can exercise only such author- 


sale of such lands.®? 


464, 228 P 642. 

67. State v. McKelvie, 
224, 196 NW 110. 

68. Widner v. State, 49 Ark. 172, 4 
SW 657 [foll Mississippi County 
School Dist. No. 10 v. Driver, 50 Ark. 
346, 7 SW 387]. 

[a] Legislature in some jurisdic- 
tions may exercise power of the state 
in determining how and by whom the 
lands shall be sold. Special School 


Li Nebr: 


Dist. No. 5 v. State, 139 Ark. 263, 
213 SW 961. 

69. See cases infra this note. 

[a] In California instructions to 


the land agent of the University of 
California, directing him to receive 
applications for surveyed land, in ac- 
cordance with a designated plan, 
whether they emanate from the board 
of regents or not, if subsequently rec- 
ognized and enforced by them, will be 
held to be the instructions of the 
board. White v. Douglass, 2 Cal. 
Unrep. Cas. 574, 8 P 801. 

.[[b] In Colorado the state board of 
land commissioners is a constitutional 
tribunal in which is vested the power 
of direction, control, and disposition 
of the public lands of the state, un- 
der such regulations as may be pre- 
scribed by law. The sale of school 
lands is confided entirely to the dis- 
cretion of the board, and the only re- 
quirement prescribed by the statutes 
as a condition to the exercise of the 
power to sell school lands is that the 
board shall be of the opinion that the 
best interests of the school fund will 
be served by offering the same for 
sale. It need not be shown by the 
records of the proceedings of the 
board that it was of the opinion that 
a sale would be for the best interests 
of the school fund, for the fact that 
the board offered the land for sale is 
evidence of the existence of the con- 
dition authorizing the exercise of its 
power. Routt v. Greenwood Cemetery 
Wand Co. 18 ‘Colo, 182, 31 P 858. 

{c] In Illinois (1) the acts of two 
school trustees in dividing school 
lands to be offered for sale was valid, 
although the third trustee was not 
notified of their proceedings. School 
Trustees Tp. 23 v. Allen, 21 Ill. 120. 
(2) It was for the school commission- 
er to decide, before making a sale of 
school lands, whether the township 
contained a sufficient number of in- 
habitants to warrant the sale of an 
entire section. School Trustees Tp. 
23 v. Allen, supra. 

{d] In Kansas the statute author- 
izing “probate courts” to entertain 
applications for the purchase of school 
lands conferred jurisdiction upon the 
persons who exercised the jurisdic- 
tion af the probate courts and not up- 
on thé courts themselves as “probate 
courts.” In re Johnson, 12 Kan. 102. 

fe] In Louisiana the power to Sell 
and convey school indemnity lands 
is vested in the governor and the reg- 
ister of the land office. State v. Nich- 
olls, 42 La. Ann. 209, 7S 738. 

[f] In Michigan the commissioner 
of the land office may refuse to sell 
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It. 
tract of Sale. 


ceptance of the 


Sales. 


land forming part of the primary 
school lands, if in his opinion such 
refusal would benefit the several 
school funds affected thereby. Peo. 
v. ere Land Office Comr., 26 Mich. 


146. 

{g] In Minnesota the state auditor, 
as ex officio land commissioner, is au- 
thorized by statute to determine the 
character of the state’s school lands, 
whether agricultural, timber, or min- 
eral, and his determination cannot 
be called in question after a sale of 
the land based thereon, except in a 
direct proceeding. State v. Red River 
TUBB’ Co. LOS) Minn... 1:85, e235 NW) 

[h] In Nebraska, under Const. art 
8 § 1, the board of educational lands 
and funds is vested with the power 
of selling school lands in such man- 
ner aS may be prescribed by law. 
Fawn Lake Ranch Co. v. Cumbow, 102 
INebriezss, 167 NW sib: 

{iJ In North Dakota the board of 
university and school lands has con- 
trol of the sale of school lands. Ful- 
ler v. State Bd. of Univ., etc., Lands, 
21 N. D. 212, 129 NW 1029. 

[ij] In Oklahoma Const. art 6 § 32 
provides that the commissioners of 
the land office shall have charge of 
the sale or rental of school land and 
other public lands of the state. Has- 
beh Va sHiaydon:, 33. -Okl. 518, £26. 2 
[k] In Oregon the constitution con- 
stitutes the governor, the secretary of 
state, and the state treasurer a board 
of commissioners for the sale of 
school and university lands and for 
the investment of the funds arising 
therefrom with such powers and 
duties as may be prescribed by law, 
and the statutes authorize the state 
land board to make rules for the trans- 
action of its business, and to decide 
all questions of priority of settlement, 
etc., and other disputes between ap- 
plicants for the purchase of school 
lands, and provide that all its acts 
and decisions as to the legal title shall 
be final as to the right to a deed from 
the state. Such board is the state’s 
instrument for the sale and disposi- 
tion of the state school lands, and 
its decisions with reference to who 
is entitled to a patent prior to the 
issuance thereof are not subject to 
review by the courts. De Laittre v. 
Board of Comrs., 149 Fed. 800. 

[1] In Utah acts of the board of 
land commissioners in disposing of 
state lands, under L. (1899) c 64, 
can be reviewed by the court only 
for exceeding powers. Whitmore vy. 
Candland, 47 Utah 77, 151 P 528. 

70. In re Canal Certificates, 19 
Colo. 68, 384 P 274; State v. Tanner, 
73 Nebr. 104, 102 NW 235 [foll State 
v. Scott, 18 Nebr. 597, 26 NW 386]. 

[a] In Oklahoma Const. art 11 § 4 
confers on the legislature exclusive 
power to prescribe the rules and reg- 
ulations for the sale of public lands 
set apart to the state by congress, 
and lands in lieu thereof. Haskell vy, 
Haydon, 33 Okl. 518, 126 P 232. 
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ity as has been conferred, on him,*? and this au- 
thority must be exercised in accordance with the ap- 
plicable and statutory constitutional provisions.7? 

[§ 185] (2) Ratification of Unauthorized Con- 
A contract by a county school su- 
perintendent to convey school lands, although out- 
side his authsrity, may be ratified by the state’s ac- 


price, so as to bind it to make a 


deed to the lands.74 

[§ 186] (3) Compensation of Officers Making 
The compensation of the officers making the 
sales is regulated by the statutes.7® 

[§ 187] c. Land Subject to Sale. 
not transfer rights to any land not included in the 
grant to it,7® and, as a general rule, school lands 
are not subject to sale or location until they have 
been surveyed;77 and, according to some eases, lieu 


The state can- 


71. State v. Cunningham, 88 Wis. 
81, 57 NW 1119, 59 NW 5038 (hold- 
ing that the legislature has no power 
to withhold school lands from sale, 
as the constitution confides such pow- 
er solely to the commissioners of 
public lands). 

72. Colo.—Walpole v. State Land 
Comrs., 62 Colo. 554, 163 P 848. 

Minn.—Hughes  v. Thorton, 155 
Minn. 432, 193 NW 723. 

Nebr.—State v. McKelvie, 111 Nebr. 
224, 196 NW 110; Fawn Lake Ranch 
Co. v. Cumbow, 102 Nebr. 288, 167 
NW 75. 

Or.—Summers vy. Geer, 50 Or. 249, 
Some Olona elisioe 

Wyo.—Bucknum v. 21 
Wyo. 26, 127 PB 904. 

[a] Reservation of minerals or min- 
eral rights may not be made in the 
absence of statutory or constitutional 
authorization. Walpole v. State Land 
Comrs., 62 Colo. 554, 163 P 848; Hughes 
v. Thornton, 155 Minn, 432, 193 NW 
723; State v. McKelvie, 111 Nebr. 224, 
196 NW 110. 

73. Hughes v. Thornton, 155 Minn. 
432, 193 NW 723; State v. McKelvie, 
111 Nebr. 224, 196 NW 110. 

74. Ambrose v. Huntington, 34 Or. 
484, 56 P 513. 

75. See Bickerton v. 
Wash 451) 36) PB) 252% 

[a] In Wisconsin, although lL. 
(1865) c 537 was entitled “An act 
to dispose of the swamp and over- 
flowed lands, and the proceeds there- 
of,” the provision of § 22 that the 
commissioners, “in lieu of all com- 
pensation for services rendered nec- 
essary by this act, shall be entitled 
each to receive fifty cents on every 
patent, and fifty cents on every cer- 
tificate hereafter issued by them; and 
no revenue stamps need be affixed to 
such patents or certificates,” included 
every certificate and every patent is- 
sued for land sold by the state, and 
was not limited to those issued on 
sales of swamp land only, and applied 
to patents for school lands. Harring- 
ton v. Smith, 28 Wis. 43. 

76. Dunbar ‘Lime Co. v. Utah-Idaho 
Susans Compl Weatcdpiecors 

77. Bullock v. Rouse, 81 Cal. 590, 
22 P 919; Medley v. Robertson, 55 Cal. 
SCs Oakley avin Slaten cen @alleesoe aa 
Finney v. Berger, 50 Cal. 248; Rooker 
v. Johnston, 49 Cal. 3; Young v. Shinn, 
48 Cal. 26; Collins v. Bartlett, 44 Cal. 
371; Hastings v. Devlin, 40 Cal. 358; 
Smith v. Athern, 34 Cal. 506; Middle- 
ton v. Low, 30 Cal. 596; Gilson v. Rob- 
inson, 2 Cal. Unrep. Cas. 486, 7 P 428. 
See Rogers v. Shannon, 52 Cal. 99. 
But see Nims v. Johnson, 7 Cal. 110; 
Nims v. Palmer, 6 Cal. 

[a] Resurvey.—Where a section of 
school land granted to the state by 
the act of congress of March 3, 
1858, was resurveyed by the govern- 
ment, and the lines shifted, so as to 
include additional land, such land be- 
came the property of the state, and 
was subject to purchase under the 
state School Land Law. Jordan v. 
Kingsbury, 25 Cal. A. 166, 143 P 69. 


Johnson, 


Grimes, 8° 


974 [50 C.J.] 


lands cannot be sold by the state officers until the 
selection of them by the state has been approved by 
the proper officer of the United States.7% Under 
the Kansas statute, providing that all school lands 
may be sold in the manner provided, it is com- 
petent for the officers of a county to sell school land 
lying in an unorganized county attached thereto for 
judicial purposes.7® Under the provision of the 
Wisconsin constitution giving the commissioners of 
public lands power to withhold from sale any por- 
tion of the school lands when they deem it expedient, 
the commissioners may withdraw from sale school 
lands which have previously been offered at pub- 
lic sale.2° Some statutes have created limitations 
or restrictions in respect of school lands subject to 
sale.§1 

[§ 188] d. Sale of Leased Lands.*? The Kan- 
sas statute providing for the sale of leased lands 
contemplates that such sales shall be made dur- 
ing the life of the lease and subject to the existing 
lease,8* and it is improper to inaugurate proceed- 
ings to sell Jand subject to an existing lease, when 
the lease will expire before the sale can be legally 
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By) 


[§§ 187-190 


expired, proceedings to sell such lands to actual 
settlers are proper.*® 

[§ 189] e. Direction or Consent of Inhabitants. 
In some states the power to decide upon a sale of 
school land is vested in the inhabitants of the town- 
ship in which the land is located, and it is a pre- 
requisite to a valid sale that they shall direct or con- 
sent to the same,** by presenting a petition requir- 
ing the land to be sold,** or by an affirmative vote 
at an election held to determine the question.*® 
Where an order? of sale from the court provided for 
by the statute is a mere notification ot the fact that 
no one has contested the election, and that there is 
no obstacle to a sale of the land, the officers em- 
powered to sell may proceed to sell upon their own 
knowledge of the facts without such an order.*® 

[§ 190] f. Right To Purchase—(1) In General. 
School land can be sold only to persons qualified to 
purchase under the state statutes,°? some of which 
extend the right to purchase such land to persons 
over eighteen years of age,®! who are citizens®” or 
have declared their intention of becoming such,°* 
and who desire to purchase the same for their 


made.®* 


78. Roberts v. Gebhart, 104 Cal. 
67, 37 P 782: Berry v. Cammet, 44 Cal. 
347. See Summers v. Geer, 50 Or. 
249, 85 P 513, 93 P 133 (approval by 
the United States Jand department of 
the selection would be at applicant’s 
risk). 

79. Spencer v. Smith, 74 Kan. 142 
SbAP 5713. ‘ 

80. State v. Cunningham, 88 Wis. 
81, 57 NW 1119, 59 NW 503.: 

81. See cases infra this note. 

[a] Mineral content of lands.—A 
statute prohibiting the sale of the 
mineral content of public lands does 
not offend the Fnabling,Act. State 
v. Field, 31 N. M. 120, 241 P 1027 (hold- 
ing finding that lands were classified 
as nonmineral not supported by the 
evidence). 

[b] Timber land.—In Minnesota, in 
1889, certificates of sale of timber 
land were void for want of authority 
to sel! such land until the timber was 
first sold and removed therefrom. 
State v. Red River Lumber Co., 157 
Minn. 7, 195 NW 495. 

82. Appraisal of improvements see 
supra § 181. 

83. Bushey v. Hardin, 74 Kan. 285, 
146. 

84. Bushey v. Hardin, supra. 

85. Bushey v. Hardin, supra. 

sé. Ala.—Tankersly v. State Bank, 
6 Ala. 277 [foll Mobile Branch Bank 
v. Tellman, 10 Ala. 149]. 

Ark.—Ex p. Young, 74 Ark. 361, 85 
SW 1133. 

Ind.—McPheeters v. Wright, 110 
Ind. 519, 10 NE 634. 

La.—Orleans Parish Public School 
Directors v. New Orleans Land Co., 
138) ais 2, 70 (S-27: “State: v.' Stark; 
iiievan 594,° 35 S760; ) Delle. vie St. 
Tammany Parish School Bd., 44 La. 
Ann. 365, 10 S 801. 

Miss.—Lauderdale County v. Hast 
Mississippi Mills Co., 16 S 210. 

[a] Approval of majority of legal 


voters.—State v. Stark, 111 La. 594, 
35 S 760. 
[b] Consent cannot be presumed. 


—The act of congress of May 19, 1852, 
which allows the legislature of Mis- 
sissippi to convey or lease school 
lands, provided they shall in no case 
be sold or leased without the consent 
of the inhabitants thereof, to be ob- 
tained as the legislature may direct, 
contemplates that the affirmative con- 
sent of the inhabitants shall be ob- 
tained; anda sale or lease of school 
lands under the act of Febr. 25, 1854, 
providing that the assent of the in- 
habitants shall be presumed if. no 
petition showing their dissent is pre- 


Whenever a lease upon school lands has 


sented to the school commissioners 
after the advertisement of the lands 
for sale or lease, conveys no title. 
Lauderdale County v. East Mississip- 
pi Mills Co., (Miss.) 16 S 210. 

[c] Consent of voters not neces- 
sary to resale of forfeited land.—Mc- 
Pheeters v. Wright, 110° Ind?).519;-10 
NE 634. 

[d] Subsequent statute.—A feder- 
al statute requiring consent, enacted 
after title had vested, is not binding 
on the state. Louisiana v. William 
T. Joyce Co., 261 Fed. 128 [certiorari 
den 253 U. S. 484 mem, 40 SCt 481 
mem, 64 L. ed. 1024 mem]. 

ole XY Po. VOuney (eo Arke SGA 8p 
SW 1133; Pemiscot County Abstract, 
etc., Co, -v.. Bader, (250 uo. 708,7 157 
SW 562. 


[a] A mere mistake in form will 


not invalidate the petition, as where 
it is directed to the sheriff, who is ex 
officio tax collector, as sheriff and not 
as collector. Brown v. Rushing, 70 
Ark. 111, 66 SW 442. 

[b] A petition filed with one col- 
lector authorized, a subsequent collec- 
tor to sell, although the lands were 
not offered for sale at intervening 
terms of the county court. Brown vy. 
Rushing, 70 Ark. 111, 66 SW 442. 

[c] A purchaser acquires no title 
at a sale under order of the court, un- 
less the order was based upon a. pe- 
tition of the people of the township, 
as required by Rev. St. § 8161. Pemis- 
cot County Abstract, etc., Co. v. Bad- 
er, 250 Mo. 708, 157 SW 562. 

.{d] Number of signers.—A peti- 
tion signed by a majority of the adult 
male inhabitants has been considered 
sufficient. Brown v. Rushing, 70 Ark. 
111, 66 SW 442. 

[e] Sufficiency of petition.—(1) 
Under Rev. St. § 8161, the authority 
of the county court to order a sale of 
school lands depends on the facts that 
the township has at least fifteen 
householders, and that a majority of 
the householders of the township peti- 
tion for a sale. Doddridge v. Patter- 
son, 222 Mo. 146,121 SW 72. (2) Proof 
merely that there were fifteen names 
on the petition to the county court 
praying for the sale of school lands 
of a township, under Rev. St. § 8161, 
did not show that a majority of the 
householders of the township signed 
the petition, and did not show that 
the owners were householders, nor 
did it give the court jurisdiction to 
order a sale. Doddridge v. Patterson, 
supra. 

88. Tankersly v. State Bank, 6 Ala. 
277; Telle v. St. Tammany Parish 


own use and benefit,®* 


and not for a_ specula- 


School Bd., 44 La. Ann. 365, 10 S 801. 
fa] A sale made without an elec- 
tion held according to the statute to 
determine the will of the voters is 
a nullity and passes no title to the 
purchaser. Telle v. St. Tammany 
cane School Bd., 44 La. Ann. 365, 10 

801. 

[b] Place for holding election.—It 
is not essential that an election to as- 
certain the sense of the township as 
to a sale of the sixteenth section 
should be held upon the sixteenth sec- 
tion, but the commissioners may con- 
sult the convenience of the people by 
holding it at another place. Tankers- 
ly v. State Bank, 6 Ala. 277. 

{c] Time for contest of election.— 
If there has been an election in fact 
to ascertain the sense of the qualified 
voters as to the sale of the sixteenth 
section of the township, which is not 
contested within twenty days, and a 
sale of the land is actually made, all 
persons are concluded from contesting 
the validity of the election in a court 
of law. Tankersly v. State Bank, 6 
Ala. 277. See Mobile Branch Bank v. 
Tillman, 10 Ala. 149. 

89. Tankersly v. State Bank, 6 Ala. 
277 [foll Mobile Branch Bank v. Till- 
man, 10 Ala. 149]. 

90. Sie v. Douglass, 71 Cal. 115, 
11 P 86 

91. Do Laittre v. Board of Comrs., 
149 Fed. 800 Caw of Oregon). 

92. De Laittre v. Board of Comrs., 
supra (law of Oregon). 

93. De Laittre v. Board of Comrs., 
Supra (law of Oregon); Pardee v. 
Schanzlin, 3 Cal. A. 597, 86 P 812. 

[a] Evidence sufficient to support 
a finding that at the time of the mak- 
ing of the affidavit and application and 
at the time of filing the same the ap- 
plicant had filed her intention to be- 
come a citizen and that she was a 
resident, etc. Pardee vy. Schanzlin, 3 
Cals cA 597, 86 P 812. 

94. De Laittre v. Board of Comrs., 
149 Fed. 800 (law of Oregon); Hen- 
shall vy. Marsh, 151 Cal. 289, 90 P 6938; 
State v. Hyde, S8vOLre 7 3),5L69 2 ie 

[a] The fact that an applicant has 
agreed to pay another person for at- 
tending to the maiter in the land of- 
fice, such payment to be made when 
the land is sold by the applicant, does 
not show that the applicant did not 
desire to-purchase for his own use and 
benefit. Henshall v. Marsh, 151 Cal. 
289, 90 P 693. 

[b] Loan of money to pay for land. 
—An arrangement between an appli- 
cant for the purchase of school lands 
and another for the borrowing by the 


ee 
‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 190-193] 


‘ 


tion,®® and who have made no contract or agreement 
, In California the rule that land 
suitable for cultivation can be purchased only by ac- 
tual settlers®? applies to school lands.°8 
Jurisdictions the fact that one is an employee in the 
land office does not disqualify him from aequiring 
scrip and warrants and a valid title to school land 


to sell the same. 


under them. 


[§ 191] (2) Rights of Settlers or Lessee. In 
some states a preference right to purchase is given 
to settlers on school sections, and to persons resid- 
ing on land selected by the state in lieu of school 
But a settlement upon and improvement 
of school land confers on the settler no legal or 
equitable right against the state,? and one seeking 
to purchase as a settler must comply with all the 
requirements of the statute in force when he presents 
A settler’s preference right is lost 
unless he makes application to purchase within the 
One who has purchased 
a possessory right from an original settler is entitled 
to the same privileges and benefits under the Utah 


sections.2 


his petition.* 


time limited by the statute.® 


statute, as his grantor would have 


tinued in possession of the land, and not parted with 
his interest therein.® In Kansas the commencement 


applicant of sufficient money to make 
payment for the land, to be repaid on 
a sale of the land or to be secured 
by a mortgage after obtaining the cer- 
tificate of purchase, constitutes sim- 
ply a loan, and does not give the lend- 
er an interest in the land, and does not 
-show that the applicant did not de- 
sire to purchase the same for his own 
use and benefit. Henshall v. Marsh, 
U57 ‘Cal, 2895-90) B 693: 

[c] A married woman’s statement 
that she desired to purchase certain 
state land for “our benefit’ did not 
show that she did not purchase for 
her own benefit and for the use and 
benefit of no other person. Dean v. 
Munmye9o Cals Avs 3 52,299) P 3i80- 

[d] Evidence sufficient to show 
prima facie that applications to pur- 
chase school lands were not made for 
the benefit of the applicants or were 
made in fictitious names. State v. 
Hyde, 88 Or. 81, 169 P 779. 

95. See De Laittre v. Board of 
Comrs., 149 Fed. 800 (considering ear- 
lier law of Oregon). 

96. De Laittre v. Board of Comrs., 
supra (law of Oregon); Henshall -v. 
Marsh, 151 Cal. 289, 90 P 693; Hyde v. 
U. S., 35 App. (D. C.) 451 [certiorari 
granted 218 U. S. 681 mem, 31 SCt 
228 mem, 54 L. ed. 1207 mem, and aff 
DISA ULASI OF; LOCUM CUNT OOs DOs dun ee 
1114] Qaw of California and Oregon). 

[a] Contemplation of sale.—An ap- 
plicant is not deprived of the right to 
purchase by reason of the fact that 
at the time of his application he may 
contemplate selling the land at a 
profit after obtaining a certificate of 
purchase, he having made no contract 
or agreement to sell the same. Hen- 
shall v. Marsh, 151 Cal. 289, 90 P 693. 

97.: See infra § 599. 

98, Albert v. Hobler, 111 Cal. 398, 
43 P 1104; Jacobs v. Walker, 90 Cal. 
43, 27 P 48; Taylor v. Weston, 77 Cal. 
534, 20 P 62; Reeves v. Hyde, 77 Cal. 
397,19 P 685; Manley v. Cunningham, 
72 Cal. 236, 13 P 622; Gavitt v. Mohr, 
GRR Cai ee 506, wil Ol Sout OU LOS Vi 
Saloude, 68 Cal. 267, 9 P 162; Urton 
v. Wilson, 65 Cal. 11, 2 P 411. 

99. Bres v. Louviere, 37 La. Ann. 
736. 

[a] Purchase by surveyor-general 
for state of school lands from the 
state was not rendered void by fed- 
eral Rev. St. §§ 452, 698. Stutsman v. 
Olinda Land Co., 231 Fed. 525. 

1. Cal.—White v. Douglass, 71 Cal. 


115, 11 P 860. ; 
Tll.—Gullett v. Lippincott, 76 II. 
PATS 


Kan.—Doty v. Walling, 85 Kan. 455, 
116 P 487; Clapper v. Skeen, 79 Kan. 
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of proceedings to sell land as leased land does not re- 
move it from settlement or prevent a settler from 
obtaining the right to purchase;* and where land 
has been leased for a term of years and the lessee 
is in arrears and has abandoned the land, although 
no steps have been taken to forfeit the lease, one 
who enters upon the land the day before the lease 


expires is not a trespasser as against the state, and 


the lessee.!1 


had had he con- 


301, 99 P 590; Hooper v. Nation, 78 

Kan. 198, 96 P 77; Wilson v. Winfrey, 

72 Kan. 468, 84 P 123; State v. Bud- 

gett, 35 Kan. 600, 11 P 910; Bratton 

v. Cross, 22 Kan. 673; Beedy v. State, 

4 Kan. A, 575, 46 P 65. 

i ee ae v. Cleaveland, 3 Nev. 
Or.—Hurst v. Hawn, 5 Or. 275. 
Utah.—Twiggs v. State Land 

Comrs., 27 Utah 241, 75 P 729. 

[a] Actual residence.—(1) In some 
jurisdictions actual residence is nec- 
essary to give a preference right to 
purchase. Bratton vy. Cross, 22 Kan. 
673. (2) But under Rev. St. § 2337, 
providing that settlers who have re- 
Sided on, occupied, or cultivated land 
granted to the state for school pur- 
poses should have a preference right 
to purchase the same, it is not nec- 
essary that a person shall actually 
reside upon the land in order to be an 
“occupant” thereof. Twiggs v. State 
Land Comrs., 27 Utah 241, 75 P 729. 

[b] An intention permanently to 
establish a residence on the land is 
necessary to give the settler a right 
to purchase. Christisen y. Bartlett, 
RS Kan. AdS4ope ed Ls, 

[c] A settlement on lands while a 
lease thereof is in ferce gives the 
settler no preference right to pur- 


chase. Hopper v. Nation, 78 Kan. 198, 
SG 7 T: 
[d] Right to enjoin sale to anoth- 


er.—One who settled on school lands 
with intent of becoming the purchaser, 
and who placed valuable improve- 
ments thereon and occupies the land 
with his family, has such an interest 
in the land, aside from the public 
generally, as will entitle him to main- 
tain an action to enjoin the county 
treasurer from selling the land. 
Schwab v. Wilson, 72 Kan. 617, 84 P 
123 


[e] The Illinois statute applies to 
those who are residents on the land at 
the time of the appraisement thereof, 
and not residents at the time of the 
passage of the act. Gullett v. Lippen- 
COLE eC OG eblleis 20. 

[f] In Iowa the right to preémpt 
school lands belonging to the five- 
hundred-thousand-acre grant has been 


denied. Perrin v. Griffith, 13 Iowa 
161. 
[g] The fact that another person 


offers a higher price does not deprive 
the settler of his right to purchase at 
the minimum price. State v. Blasdel, 
4 Nev. 241. 

2. State v. McCright, 76 Nebr. 732, 
108 NW 138, 112 NW 315; State v. 
Blasdel, 4 Nev. 241. 

8. State v. Budgett, 35 Kan. 600, 


[§ 192] (8) Priority of Application. 
persons other than actual settlers, the first appli- 
cant? whose application is in due order!* ordinarily 
is entitled to a preference. 

[§ 193] (4) Contests. 
rules established with reference to contests over the 
right to purchase state lands are applicable in the 
ease of school Jands, and matters in respect of con- 
tests as to purchases of school lands are treated with 


can acquire the rights of settler when his oceupancy 
continues without interruption, and he makes val- 
uable improvements with the intention of purchas- 
ing the land as a. settler.8 
right to purchase allowed in some jurisdictions® 
is, in legal effect, an option,!® which, even before an 
election to purchase, creates an equitable estate in 


A lessee’s preference 


As between 


In California the general 


LE ROO: 

4 Christisen v. Bartlett, 78 Kan. 
118, 95 P 1130;, State v: Budgett, 35 
Kan. 600, 11 P 910. 

5S. Graham’ v. Cain; 86. Kan. £626; 
121 P 910; State v. Blasdel, 4 Nev. 
241; Hurst v. Hawn, 5 Or. 275; Ham- 
blin v. State Land Comrs., 55 Utah 
402, 187 P 178. 

. Twiggs v. State Land Comrs.,. 
27. Utah 241, 75 P 729 [foll Hagar v. 
Wikoff, 2 Okl. 580, 39 P 281; String- 
fellow ‘v. Cain, 99 U. S. 610, 25 L. ed. 
421; Hussey v. Smith, 99 U. S. 20, 25 
Eed isd 4st 

7. Davies v. Benedict, 75 Kan. 47, 
88 P 5386 [{foll Bushey v. Hardin, 74 
Kan. 285, 86 P 146; Schwab v. Wilson, 
72 Kan. 617, 84 P 123]. 

8 Davies v. Benedict, 75 Kan. 47, 
88 P 5386. 

[a] But no valid act of settlement 
can be performed before the lease 
terminates, and it is therefore insuffi- 
cient for a person desiring to settle 
on school lands covered by a lease 
which is about to expire to go on the 
land and establish a residence thereon 
with the lessee’s consent. Clapper v. 
Skeen, 79 Kan. 301, 99 P 590. 

[b] A preference right to purchase 
cannot be acquired by settling on land 
while a lease thereof is in force, and 
by a purchase of the lessee’s interest, 
without the concurrence of the board 
of county commissioners. Doty v. 
Walling, 85 Kan. 455, 116 P 487. 

9. Haskell v. Haydon, 33 Okl. 518, 
126 P 232. 

[a] A lessee is not entitled to a 
preference right to purchase a tract 
of land in excess of one hundred and 
sixty acres in a school land lease. 
Haskell v. Haydon, 33 Okl. 518, 126 
Ne By 

[b] Agreement to purchase jointly. 
—An agreement by schogl land les- 
sees, to the effect that they will pur- 
chase their leasehold jointly and hold 
it as contenants, is against public 
policy and void, and no action either 
at law or equity, can be predicated 
thereon. Nunley v. Loftis, 100 Okl. 
46, 220 P 841. See Dickson vy. Taylor, 
UZ95OK).-1915).263 P 1102. (contract; to 
purchase and hold half interest for 
another not specifically enforceable). 

Sale of leased land in general see 
supra § 188. 


10. Clark v. Frazier, 74 Okl. 141, 
SECU ES 

11. Clark v. Frazier, supra. 

12... Hurst -v. Hawns 5-/Or, 275. 

13. Bernhard v. Wall, 184 Cal. 612, 
194 P 1040; Bieber v. Lambert, 152 


Cal. 557, 93 P 94; Kleinsorge v. Burg- 
bacher, 6 Cal. A. 346, 92 P 199. 
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contests as to state lands in general.14-1® In-Kan- 
sas the probate court is invested with jurisdiction to 
hear and determine whether a settler upon school 
lands is qualified and entitled te purchase the land 
at the appraised value, and its decision upon the 
~ facts duly submitted and upon every question in- 
volved is binding upon both the settler and the 
state unless appealed from.1? No appeal or cost 
bond is required to perfect an appeal by the county 
superintendent of schools to the district court, in a 
proceeding to purchase school land instituted in the 
probate court by a settler,+® and the county attorney 
cannot arbitrarily dismiss such an appeal over the 
objection of the county superintendent.?® 

[§ 194] g. Amount Which May Be Purchased and 
Size of Tracts. The state statutes usually limit the 
amount of school land which an individual! may pur- 
chase,?° and a certificate of sale of more than the 
amount so fixed is void and passes no title.24_ But 
it has been held that one who has purchased the 
maximum quantity of land which he is authorized to 
purchase is not thereby disqualified from taking an 
assignment of a certificate of purchase issued to 
another person, or from receiving a deed in his 
own name for the land ineluded in such certificate.? 
One who claims to have purchased school lands in 
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tracts of less than forty acres must, in order to en- 
force his right as such purchaser, show that it was 
so subdivided by the county superintendent of pub- 
lie instruction and the appraisers.?% 

[§ 195] h. Price. It is not usually necessary that 
all the school lands of a state shall be sold at a 
uniform price,?* but the price may be fixed by the 
state officers having jurisdiction over the sale of 
such lands.°> In a number of states, however, the 
statutes or constitution have fixed a minimum price 
at which publieschool lands may be sold.?°® 

[§ 196] i. Appraisal.27 In Illinois the acts of 
two school trustees in appraising school lands to be 
offered for sale has been held valid, although the 
third trustee was not notified of their proceedings.?* 
In Nebraska the statute makes provision for ap- 
praisal and regulates the appointment of apprais- 
ers.2® The board of educational lands and funds is 
vested with discretionary power in passing on the 
appraisement of school lands under an applica- 
tion by a lessee to purchase.2° The Kansas stat- 
ute®! requires each legal subdivision of school land 
to be separately appraised prior to its being offered 
for sale.22, It is the duty of the county commis- 
sioners of the county to give their consent to the 
appointment of appraisers made by the county super- 


14-16. See infra § 605. under contract from later selling his 27. Appraisal of improvements see 
17. State v. Dennis, 39 Kan. 509,] interest to one who has already pur-| supra § 181. 
HOHE 23. chased the full acreage allowed by the 28. School Trustees Tp. 23 v. Al- 
[a] ‘Sufficiency of bond on appeal. | constitution. Webster-Soule Farm v. | len, 21 Ill. 120. 
—Where, on appeal from the probate | Woodmansee, 36 Ida. 520, 211 P 1090. 29. See Comp. St. (1922) §§ 5184, 
to the district court by contesting 23. Hopper v. Nation, 78 Kan. 198, | 5191. 3 
claimants on a purehase of school| 96 P 77. [a] Presumption is that appraisers 


land, the bond is not in statutory 


Prairie land.—The statutory 


perform their duty as law directs. 


form, the remedy is to require appel- 
lant to give a proper bond, and on his 
failure so to do the appeal may be 
dismissed. Cook v. Andriano, 84 Kan. 
821, 115 P 540 (bond held sufficient). 

18. State v. Heaton, 10 Kan. A. 
296; 63. 546. 


19. State v. Heaton, supra. 
20. See De Laittre v. Board of 
Comrs., 149 Fed. 800 Caw of Oregon) ; 


430, 11 
3 Nev. 
518, 


Hicken v. French, 70 Cal. 
P 840; O’Neale v. Cleaveland, 
485; Haskell v. Haydon, 33 Okl. 
126 P 232. 

[a] Im Idaho (1) the sale of school 
lands, contemplated by Const. art 9 
§ 8, limiting the amount to be sold in 
one year and the amount to be sold 
to one individual corporation, etc., 
takes place when the original pur- 
chaser enters into a contract of pur- 
chase with the state. Webster-Soule 
Farm v. Woodmansee, 36 Ida. 520, 211 
P 1090. (2) If the original purchase 
is made by the nominal purchaser in 
the interest of another, there being an 
agreement between them to evade the 
constitutional limitation, the transac- 
tion is invalid. Webster-Soule Farm 
v. Woodmansee, supra. (3) The term 
“school lands’ within the constitu- 
tional provision in question includes 
only sections sixteen and thirty-six 
in each township which were granted 
to the state for the use of the public 
free common schools of the state, and 
does not include lands granted by con- 
gress to the state for specific educa- 
tional purposes. Pike v. State Land 
Comrs., 19 Ida. 268, 113 P 447, AnnCas 
1912B 1344. 

[b] Equities may require the ap- 
plication of “rule of approximation” 
so that the excess in acreage covered 
by. an application and affidavit would 
not render the application void, to 
prevent the issuance of a certificate 
for a patent. Barbree v. Kingsbury, 
ATOM Aa Se eo) Pi Oe 

21. Hicken v. French, 70 Cal. 430, 
1 P8340. 

22. Gliem v. School, etce., 
Comre,, 16 Or) 479) 19) P16: 

fa] In Idaho Const. art 9 § 8 does 
not prohibit the original purchaser 


Land 


provision that ‘‘timber land may be 
subdivided into lots of such size as 
the superintendent of public instruc- 
tion and appraisers may deem best,” 
implies that prairie land is not sub- 
ject to indefinite subdivision, and fixes 
the limit of subdivision of prairie 
land at forty acre tracts. Hopper v. 
Nation, 78 Kan. 198, 96 P 77. 

24. Miles v. Wells, 22 Utah 55, 61 


P 534. 
25. See Miles v. Wells, supra. 
[a] Duty to obtain highest price 


possible.—(1) It is the duty of the 
board intrusted with the sale of the 
educational lands of the state to sell 
the same for the highest price possi- 
ble to be obtained and increase and 
protect by all honorable means the 
fund for the support of the educa- 
tional institutions, and so long as 
the board is faithfully performing its 
duty in that respect the court will re- 
fuse to interfere. State v. Scott, 18 
Nebr. 597, 26 NW 3886: (2) Under 
Const. art 9 § 8, it is the duty of the 
state board of land commissioners to 
provide for the sale of lands granted 
by the United States under such regu- 
lations as will secure the maximum 
possible amount therefor. Hammond 
v. Alexander, 31 Ida. 791, 177 P 400. 

[b] Price obtained held not shown 
to be less than minimum price fixed 
by the state board of land commis- 
sioners. Peo. v. G. H. Hard Land Co., 
SL Colo 260, Tio P 141, 

26. Idaho-lowa Lateral, ete., Co. 
v. Fisher, 27 Ida. 695, 151 P 998; Liv- 
ingston Parish v. Lanier, 117 La. 307, 
41 S 583 [expl Telle v. Tammany 
Parish School Bd., 44 La. Ann. 365, 
10 S 801]; State v. Tanner, 73 Nebr. 
104, 102 NW 235; Twiggs v. State 
LandComrs., 27 Utah 241)°75 P 729. 


See Ex p. Young, 74 Ark. 361, 85 SW 
OLAS, 

[a] Grant of easement for reser- 
voir for irrigation purposes is not a 


sale or disposal of school lands with- 
in the meaning of the Idaho consti- 
tution fixing the minimum price for 
school lands. Idaho-Iowa Lateral, 
Ae Co. v. Fisher, 27 Ida. 695, 151 P 


State v. McKelvie, 111 Nebr. 224, 196 


NW 110. 
[b] Appointment under earlier 
statute.—In Nebraska the county, 


treasurer, county judge, and county 
clerk was required, in appointing ap- 
praisers to value school lands for the 
purpose of sale, to act together or 
collectively; and an appointment oth- 
erwise made was invalid. State v. 
Eaton, 78 Nebr. 202, 208, 110 NW 709, 
112 NW 592. 

[c] Appraisal of land occupied by 
seller.—Under an early statute where 
land occupied by settlers was selected 
by the state in lieu of school sections, 
the settlers were entitled to have the 
land appraised séparately from their 
improvements. State v. McCright, 76 
Nebr. 732, 108 NW 138, 112 NW 315. 

30. State v. Eaton, 78 Nebr. 202, 
110 NW 709, 112 NW 592. 

[a] Effect cof determination by 
board.—(1) Where the board, exercis- 
ing a reasonable discretion in such a 
matter, determined that the appraise- 
ment was too low, and it appeared 
that such judgment or determination 
was well founded, its order would 
justify the commissioner of public 
lands and buildings in refusing to exe- 
cute a contract of purchase. State v. 
HKaton, 78 Nebr. 202, 110 NW 709, 112 
NW 592. (2) But an unreasonable re- 
fusal of the board to approve a fair 
appr aisement did not justify the com- 
missioner in refusing to execute a 
contract of purchase to which the 
lessee would otherwise be entitled. 
State v. Eaton, supra. 


31. Kan. Gen. St. (1901) § 6339. 
Poa Hopper v. Nation, 78 Kan. 198, 
[a] “pniade “legal subdivision” re- 


fers to the smallest regular subdivi- 
sion under the congressional system 
of surveying, namely, a forty-acre 


tract. Hopper v. Nation, 78 Kan. 198, 
ON eas 
[b] Effect of undervaluation.— 


Where the appraisal was an honest 
exercise of judgment by appraisers 
fairly chosen, and no fraud is shown, 
the appraisement will not be set aside 
because of undervaluation. State v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 196-199] - 


intendent of public instruction in proper proceedings 
for the sale of school lands, when such appraisers are 
Where two peti- 
tions are pending for the sale of the same tract of 
school land, one of which requests that it be sold as 
leased land and the other that it be sold to an ac- 
tual settler, and appraisers are appointed and quali- 
fied to appraise the land as leased land, they cannot 
be compelled by mandamus to appraise under the 
other petition, the performance of such act not being 


duly qualified and satisfactory.?3 


within the scope of their duty.*4 
[§ 197] j. Terms of Sale. 


the statute.*° 


White, 82 Kan. 777, 109 P 402. 


33. Bushney v. Hardin, 74 Kan. 285, 
86 P 146. 

34. Wilson v. Winfrey, 72 Kan. 468, 
84 P 128. 

35. Brown v. Toler, 66 Ark: 361, 
50 SW 696 (Sandels & H. Dig. § 7119). 

[a] What constitutes immediate 


payment.—Under Sandels & H. Dig. 
§ 7118, providing that a sale of school 
lands shall be for cash, and, if any 
bidder shall fail to pay, the collector 
shall “immediately” resell, where a 
bidder was allowed an hour after his 
bid in which to précure the money and 
make the payment, a finding that the 
payment was made “immediately” was 
justified. Brown vy. Toler, 66 Ark. 
361, 50 SW 696. 


36. Ark.—State v. Morgan, 52 Ark. 
150, 12 SW 243 (Gould Dig. c 154 § 
52). 

Cal.—Peo. v. Morris, 77 Cal. 204, 19 
Pees. 

1ll.—Kidder v. School Trustees, 10 
V1 VOL 

Ind.—St. Joseph County v. State, 


120 Ind. 442, 22 NE 339. 

Kan.—Spencer v. Smith, 
142, 85 P 573. 

Or.—Sehlbrede v. State Land Bad., 
46 Or. 615, 81 P 702; Robertson v. 
Low, 44 Or. BS Hin 1 744, 

Wash.—State  v. Frost, 25 Wash. 
134, 64 P 902. 

Wis.—Smith v. Mariner, 5 Wis. 551, 
68 AmD 73. 

[a] Statutory provision that any 
person may pay amount in cash ap- 
plied only to purchasers, and did not 
permit one person to pay cash and 
thus acquire land sold to another. 
State v. Morgan, 52 Ark. 150, 12 SW 
24 =i 

{[b] Filing of note.—Under the 
Mississippi statute (Hutchinson Code 
§ 239), providing that all notes given 
for the purchase or lease of any school 
land, shall be recorded by the clerk 
of the circuit court, and, when due, 
if not punctually paid, the clerk shall 
indorse on the record of said note that 
the same remains unpaid, and the 
same shall thereafter have the force 
and effect of a judgment of said cir- 
euit court, and said clerk shall issue 
execution, etc., the note should be filed 
and recorded before it becomes due, 
and must be in the possession of the 
elerk when it becomes due, and where 
a note was filed after the day it be- 
came due, an execution issued on it 
under the statute may be quashed on 
motion, and the proceedings declared 


74 Kan. 


void. Matthews v. Parker, 27 Miss. 
642. 
[ce] Necessity of mortgage.—A 


transaction pursuant to statute by 
which the state retained title until 
full payment was made was not with- 
in, and was not prohibited by, consti- 
tutional provisions requiring commis- 


[50 C. J.—62] 


While it has some- 
times been provided that school lands shall be sold 
for cash,**® the more general method has been to sell 
on credit or for part cash and the balance in de- 
ferred payments*® of installments of the purchase 
price?’ with interest on the unpaid balance.?® 

[§ 198] k. Proceedings for Sale.?° 
for the sale of school land must be in conformity to 
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[§ 199] 1. Application or affidavit of Purchaser 
—(1) In General. 
school land is in some states required to file an ap- 
plication therefor,‘! together with the affidavit re- 
quired by statute.#2 
must be in the form prescribed by the statute,** and 
under some statutes must state that the applicant 
desires to purchase the land,** and give a deserip- 
tion of the same legal subdivisions.*® 
tion must also be accompanied by the fee and de- 


A person wishing to purchase 


The appheation to purchase 


The applia- 


posit required by the statute in order to make it 


tion.#® 


Proceedings 


the duty of the surveyor-general to file such applica- 
The affidavit must state truly all the facts 
required by statutes regulating 
be stated therein.*7 
affidavit must show that there is no adverse occupa- 
tion of the land,*#® and that applicant desires to 
purchase the same for his own use and benefit*® and 
not for speculation,®® and that he has made no con- 


such purchases to 


So, under some statutes, the 


tract or agreement for the sale or disposition of the 


sioners to take security by mortgage 
on land sold. Smith vy. Mariner, 5 
Wis. 551, 68 AmD 73. 


37. State v. Frost, 25 Wash. 134, 
64 P 902. 
3g. Ark.—State v. Morgan, 52 Ark. 


150, 12 SW 243. 

Cal.—Peo. v. Morris, 77 Cal. 204, 19 
POG Sa 

Ind.—St. Joseph County v. State, 
120 Ind. 442, 22 NE 339. 

Kan.—Spencer v. Smith, 74 Kan. 
ne Uy] 2 as 

Minn.—McKinney v. Bode, 32 Minn. 
228, 20 NW 94. 

Or.—Sehlbrede v. State Land Bd., 
46 Or. 615, 81 P 702; Robertson v. 
Low, 44 Or. 587, 77 P 744. 

See also infra § 209. 

§ i Confirmation of sale see infra 

40. Doddridge v. Patterson, 222 Mo. 
146, 121 SW 72. See Yokum v. Snyder, 
42 W. Va. 352, 26 SE 181 (holding that 
all lands proceeded against as liable 
to sale for the benefit of the school 
fund, and not sold before Febr. 25, 
1893, must be proceeded against under 
the _provisions of Code e¢ 105, as 
oes and reénacted by Acts [1893] 
c : 

[a] Proceeding before county 
court, which is of inferior jurisdiction, 
for a sale of school lands under Rev. 
St. (1899) § 8161 (St. Annot. [1906] 
p 3867), is not according to the course 
of the common law, and the statutory 
directions must be observed to give 
it jurisdiction. Doddridge v. Patter- 
son, 222. Mo. 146, 121 SW 72. 

41. White v. Douglass, 71 Cal. 115, 
yea 860; State v. Janssen, 2 Wis. 

[a] Written application is indis- 
pensable to validity of purchaser’s 
title as against one who subsequently 
purchases the land upon such an ap- 
plication. Gough v. Dorsey, 27 Wis. 
119 [foll State v. Gray, 4 Wis. 380; 
State v. Janssen, 2 Wis. 423]. 

[b] Application must appear of 
record.—W here the books in the office 
of secretary of state fail to show the 
record of the application to purchase 
state lands required by statute, the 
presumption that public officers have 
done their duty is not sufficient to 
overcome the evidence that no appli- 
cation for such purchase was made. 
Gough v. Dorsey, 27 Wis. 119. 

{e] It is competent for state to 
waive written application for the pur- 
chase of school and university lands 
required by the statute as well after 
as before the entry. State v. Gray, 
4 Wis. 380. 

42. Hogan v. Winslow, 45 Cal. 588. 

[a] No rights will attach in favor 
of an applicant to purchase school 
land under the act of April 27, 1863, 
until he files the affidavit prescribed 
by §§ 28 and 29 of such act, indorsed 


in the 
Hogan 


on a description of the land, 
office of the county recorder. 
v. Winslow, 45 Cal. 588. 

[b] Application to purchase state 
lands by location of school land war- 
rants required no affidavit, being with- 
in the proviso of the act of April 27, 
1663. Wright v. Laugenour, 55 Cal. 


280. 

43. McEntee v. Cook, 76 Cal. 187, 
18 P 258; White v. Douglass, 71 Cal. 
115, 11 P 860; Woods v. Sawtelle, 46 
Cala sss 

[a] Approval of application does 
not raise the presumption that it con- 
formed to the statute. Woods v. Saw- 
telle, 46 Cal. 889. 

44. Hildebrand v. Stewart, 41 Cal. 


387. 
45. Hildebrand v. Stewart, supra. 
46. Buttle v. Wright, 139 Cal. 624, 
ey eer 
[a] Thus, where an application 


was returned by reason of the appli- 
cant’s failure to inclose the twenty- 
dollar deposit required by the act of 
March 20, 1889, he could not compel 
the surveyvor-general to subsequently 
file his application, accompanied by 
such fee, as of the date when it was 
previously presented. Buttle v. 
Wright, 139 Cal. 624, 73 P 454. 

[b] Deposit is not part of price 
before application has been approved. 
—Parker v. Kingsbury, 25 Cal. A. 803, 
143 P 89; Ayers v. Kingsbury, 25 Cal. 
A. 183,-143 P85. 

47. Jacobs v. Walker, 90 Cal. 43, 
a0 2 43-4 -Mebntee ve Cook,-ihe Cay 
187, 18 P 258; Harbin v. Burghart, 76 
Cal. 119, 18 P 127; McKenzie v. Bran- 
don, 71 Cal. 209, 12 P 428; Millidge v. 
Hyde, 67 Cal. 5, 6 P 852; Hubbard v. 
Price; 022) Cali yAs 23s. ese East loos 
Pardee v. Schanzlin, 3 Cal. A. 597, 
86 P 812. 

[a] Description in affidavit.—An 
application for the purchase of in- 
demnity school lands which does not 
describe the land, in an affidavit, by 
legal subdivisions, as required by the 
statute is invalid, although the land 
is properly described in the unsworn 
application. Cucamonga Fruit-Land 
Cos, Ve Moire Cals 0) 2:2) 9 P S55. 28 


P3359; 

48. Plummer v. Woodruff, 72 Cal. 
295 di PASiiy dis ie lea ROSerseveShan= 
non, 52 Cal: 99% 

[a] What constitutes adverse oc- 
cupation,—There is an adverse oc- 
cupation within the meaning of, the 
statute, where another person has in- 
closed three quarters of the land, has 
a cabin and corral on it, and uses it 
for a sheep pasture. Plummer  yv. 
Wicodrutic W2 Cali 29 ain iP MS aes 
cols 

49. De Laittre-v. Board of Comrs., 
149 Fed. 800 Gaw of Oregon); Hen- 
shall v. Marsh, 151 Cal. 289, 90 P 693. 

50. See De Laittre v. Board of 
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jand.°! In California, under a statute, now repealed, 
a female applicant was obliged to show by her affi- 
davit, and not merely state the fact, that she was 
entitled to purchase and hold real estate,®2 but an 
affidavit by a female applicant, which averred that 
she is entitled to purchase and hold real estate in her 
own name, was not void under the statute where on 
a contest for the land it appeared that she was un- 
married.®*% 

[§ 200] (2) Notice of Application. In Kansas a 
settler claiming a preferred right to purchase school 
lands must publish notice of his application to pur- 
chase the same ten days prior to the date set for the 
hearing of the same.°*4 

[§ 201] (3) Approval of Application. In Cali- 
fornia an application to purchase school land must 
be retained by the surveyor-general for ninety days 
before approval,®> and where, it shall appear that 
the application is made in good faith and that all 
the facts therein are true, and that the land is sub- 
ject to sale, the surveyor-general shall approve the 
application;°® otherwise he shall disapprove the 
same ;°7 
been filed over six months shall be null and void 
where applicant has not before the expiration of the 
six months submitted himself for examination and 
furnished proof as required or where the contest 
has not been referred or a demand made for an order 
of reference.®°® In Nebraska the authority conferred 
on the board of university and school lands in respect 
of approval or disapproval of sales involves the ex- 
ercise of judgment and discretion.®® 

[§ 202] (4) Rights of Applicant. 


‘Comrs., 149 Fed. 800 
earlier law of Oregon). 
51. De Laittre v. Board of Comrs. 
supra (law of Oregon). 183, 43 P85. 
52. Segerstrom v. Scott, 16 Cal. A. ] note 61. 
WOO. th6= P1690. 61. 
fa] Affidavit held sufficient.—Dean | per. Ct., 
Vee Dunn, 9 Calis. 352. 99) P3880" 
53. Henshall v. Marsh, 151 Cal. 289, 
90 P 693. 
54. Beedy v. State, 4 Kan. A. 575, [a] 


The mere filing 


(considering 
129 NW 1029. 


18 Cal. 


4 Wis. 380. 
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but unapproved applications which have 


Bd. of Univ. ete., Lands, 21 N. D. 212, 


6@. Ayers v. Kingsbury, 25 Cal. A. 
See also infra text and 


Craycroft v. Kern County Su- 
A, 781, 124 P 1042; 
Gough v. Dorsey, 27 Wis. 119; 
v. Jones, 6 Wis. 334; 


Withdrawal from  sale.—(1) 66. 
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of an application to purchase does not constitute a 
contract between applicant and the state®® or vest 
any exclusive right of purchase in applicant®! until 
his application is approved and he pays or tenders 
the purchase-money or otherwise complies with the 
conditions of the sale. The view has been taken 
that a statute providing that when a qualified person 
makes application in writing for the selection of any 
tract of land in satisfaction of a grant to the state, 
the board of land commissioners “may select and 
contract to sell the same” does not make it the duty 
of the board to so select the same and contract to 
sell the land applied for, but leaves the matter to 
their diseretion,®? and applicant acquires no vested 
rights until the lands are selected, and the price and 
terms of sale are fixed by the land commissioners, 
and a contract of sale containing the stipulations 
agreed upon is executed.®? 

[§ 203] m. Conduct of Sale. Under some stat- 
utes, or constitutional provisions, subject to certain 
exceptions,°* the sale of school land is required to be 
at publie auction;®> but other statutes permit sale 
at private sale;°® and it has sometimes required that 
the lands be first offered at publie auction, and if 
they are not sold, they may then be disposed of at 
private sale.°7 In Colorado the state board of land 
commissioners is not required to perform the details 
incident to the sale, nor to be personally present 
thereat, and it may direct its register to perform all 
such acts without in any manner surrendering or del- 
egating its trust funetions.°& <A statute requiring 
county commissioners to make sales of school lands, 
and providing for payment for their services and 
Comrs., 27 Wyo. 54, 191 P1073, 11 ALR 
539. (2) In such case, where the 
land was declared sold to applicant, 
who had made a written bid prior to 
the sale, by bidding at the second at- 
tempted sale of the same land with- 
out knowledge of the first sale, he 
did not waive his rights under the 
first sale. State v. State School Land 


Comrs., Supra. 
Miles v. Wells, 22 Utah 55, 61 
Pe5s4. 


State 
State v. Gray, 


46 P 65 (holding that it is not neces- 
sary that such notice be published 
ten days prior to the filing of the peti- 
tion). 

{a] Form of notice held sufficient 
see Beedy v. State, 4 Kan. A. 575, 46 
TRIGES 

55. Cal. Pol. Code § 3498. See Bar- 
num yv. Bridges, 81 Cal. 604, 22 P 924 
(rule under the earlier code provi- 
sion). 

56. Cal. Pol. Code § 3498. 

[a] Under earlier code provisions 
applications must. have been approved 
without any demand at the end of six 
months if there was no conflict. DBar- 
num v. Bridges, 81 Cal. 604, 22 P 924. 

57. Cal. Pol. Code § 3498. 

58. Cal. Pol. Code § 3498. 

{a] Under earlier code provisions 
(1) if there was a conflict, the appli- 
cation became invalid if it was unap- 
proved at the end of six months, un- 
less approval had been demanded, or 
the contest had been referred, or such 
reference had been demanded. Bar- 
num v. Bridges, 81 Cal. 604, 22 P 924. 
(2)Under St. (1885) p 139, mandamus 
proceeding by applicant to compel ap- 
proval of the application was in effect 
a continuing demand for such approv- 
al, and kept the application alive. 
Bernhard v. Wall, 184 Cal. 612, 194 
P 1040. 

59. Fuller v. State Bd. of Univ., 
ete., Lands, 21 N. D. 212, 129 NW 1029. 

{a] Jurisdiction of courts.—The 
disapproval of the board and its re- 
fusal to cause a contract of sale to be 
executed cannot be reviewed or con- 
trolled by the court. Fuller v. State 


Compliance by applicants to purchase 
school lands with the preliminary 
procedure secured to them only the 
privilege of becoming the exclusive 
purchasers if the lands were not with- 
drawn from sale before the comple- 


tion of a contract by approval and 
payment. Avers v. Kingsbury, 25 Cal. 
Ar T83,5143 P- Si .(2)e In such case 


withdrawal from sale terminates pro- 
ceedings to purchase. Ayers v. Kings- 
bury, supra. (3) Where the surveyor- 
general improperly refused to file ap- 
plications to purchase school lands, 
and thereafter the lands were with- 
drawn from sale by the act of March 
24, 1909, supplemented by Acts March 
8 and May 1, 1911, petitioners could 
not compel the filing of the applica- 
tions nune pro tune. Ayers v. Kings- 
bury, supra, 

62. Miles v. Wells, 22 Utah 55, 61 
Piped, i 

63. Miles v. Wells, supra. 

64. See statutory provisions. 

65. Hammond v. Alexander, 31 Ida. 
791, 177 P 400; Idaho-Iowa Lateral, 
ete, (Co. wv. Hisher, "27 Tdas695,, woL 
P 998; State v. Stark, 111 -La. 594, 35 
S 760; Brooke v. Eastman, 17 S. D. 
339, 96 NW 699; State v. State School 
Land Comrs., 27 Wyo. 54, 191 P 1078, 
tl ALR 539: ; 

[a] Form of bid.—(1) It has been 
held that a failure to make a verbal 
bid did not invalidate the sale where 
claimant had guaranteed in writing 
to bid a specified amount and had 
deposited a portion of such amount; 
the written guaranty constituted a 
bid. State v. State School Land 


67. McPheeters v. Wright, 110 Ind. 
519, 10 NE 684; Atty.-Gen v. Smith, 
81 Mich. 359; State v. Cunningham, 88 
Wis. 81, 57 NW 1119, 59 NW 503. 

[a] What constitutes offering for 
sale.—A proclamation of the govern- 
or, although published for the time 
and in the manner prescribed by law, 
is not sufficient to constitute such an 
“offering for sale’ of the seminary 
lands under the Arkansas act of Dec. 
28, 1840, by the governor, as to sub- 
ject the land, if not sold, to be entered 
at private sale at the graduation 
prices, but the land must have been 
regularly proposed for sale to the 
highest bidder by the crier of the 
sale on the day designated for the 
sale in the proclamation. Hardwick 
v. Reardon, 6 Ark. 77 : 

[b] Forfeited lands.—A purchaser 
of school lands which had been for- 
feited for his nonpayment of install- 
ments of the purchase money could 
insist that they should be reoffered 
for sale at public auction before they 
should be open for private entry. 
State v. School Comrs., 5 Wis. 348. 

68. Routt v. Greenwood Cemetery 
Land Co., 18 Colo. 132, 31 P 858. 

[a] Place of sale.—The fact that 
the state board of land commission- 
ers fixed the place of sale elsewhere 
than at the capital was sufficiently 
shown. Peo. v..G. H. Hard Land Co., 
bl Colore260} Vie (iP Sraie 

[b] Advertisement and sale by 
county superintendent of schools 
under the direction of the state board 
of land commissioners has been up- 


OO. 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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necessary expenses, has been construed as not au- 
thorizing them to ineur expenses for auctioneers.*® 
Notice of sale. In Kansas various statutes re- 
quired the publication of notice in respect of the 
sale of school lands.7° A statutory provision, that 
sales “shall be advertised in four consecutive issues 
of some weekly newspaper of the county in which 
such land is situated,” and in such other papers as 
the state board in which the authority to sell is 
‘vested may direct, has been construed as not making 
it necessary for such board to designate the county 
newspaper in which a sale of school lands shall be 
advertised.71 
Agreements restricting bidding. An agreement 
between prospective bidders to stifle or restrict com- 
petition in bidding cannot be enforced,?? and. is 
ground for avoiding the sale.73 
[§ 204] n. Reports, Returns, Records, and Con- 
firmation. In Alabama it was not essential to the 
validity of a sale of school lands that the commis- 
sioners should return the particulars of sale to the 
county court.‘* In Arkansas the sale must be re- 
ported to the county court, which may confirm or 
reject the same.7> Under the Washington statute a 
sale of school lands must be reported to the board of 
appraisers,‘® who are to confirm the same if they 
are satisfied that the land would not, upon a resale, 
bring an advance of a specified per cent,*7 and it is 
held that under these provisions the power of. the 
board to refuse confirmation and order a new sale is 
discretionary,’® and the board cannot be compelled 
to order a new sale even at the instance of one who 


held. Peo. v. G. H. Hard Land Co., 
Si Colo. 260,117 RP 141. [b] 
69. Bickerton v. Grimes, 8 Wash. 
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Ark. 111, 66 SW 442. 
Nature of proceeding and ef- 
fect of confirmation.—(1) Proceeding 


[50 C.J.] 979 


offers an advance of the specified per cent on the 
price realized." In Wisconsin it has been held that. 
it is not essential to the validity of a sale of school 
and university lands by the commissioners that they 
should make, sign, and cause to be recorded a state- 
ment of the sale.8° In Illinois the validity of a sale 
of school lands, legally and fairly made, was not af- 
fected by the neglect of the school commissioners to 
keep the books and records required by statute.*4 
[§ 205] 0. Issuance and Effect of Certificates of 
Sale or Purchase in General.s? A sale or contract 
for the sale of school lands, is, in a number of states, 
evidenced by the issuance to the purchaser of a cer- 
tificate’® which must be issued by the officer desig- 
nated by the state statute.s4 Where a statute re- 
quired commissioners who sold lands to give a cer- 
tificate of sale upon payment therefor in cash but 
did not preseribe the form and contents of the cer- 
tificate, it was for the commissioners to prepare a cer- 
tificate which should comply with the requirements of 
the law.8° A certificate of purchase issued by the 
state land office before the acceptance by the proper 
officer of the United States of the land as a part of 
the grant to the state is subject to such acceptance.*® 
If a certificate of purchase is not absolutely void it 
cannot be attacked collaterally,*” and while such a 
certificate is in full foree and effect the state land 
department cannot entertain an application by an- 
other person to purchase the land, or take any step 
looking to the sale of such land to another person.*® 
Although a certificate does not divest the title of the | 
state,*® it 1s prima facie evidence of title in the 


L. [1847] p 121 § 11, to be directory 
merely). 
82. Title and rights of purchaser in 


451, 452, 36 P 252 (where it was said: 
“Tt is the duty of the commissioners 
to make sales, and their per diem 
covers all allowable expenses con- 
nected therewith’). 

70. See statutory provisions. 

[a] Leased lands.—A statute re- 
quired that notice of the sale of 
leased lands must be published at 
least one year prior to the sale. Bush- 
ey v. Hardin. 74 Kan. 285, 86 P 146. 

[b] Sufficiency and necessity of 
publication.—(1) Gen. St. (1901) § 
6346, in force prior to 1909, providing 
that the county treasurer should offer 
school land for sale after giving “four 
weeks’ notice thereof’ in a newspa- 
per, required that a publication should 
be made twenty eight days before the 
day of sale. Jackson v. Guss, 86 Kan. 
280, 120 P 353. (2) A sale of school 
land, made without complying with 
the requirement of such statute, was 
void, although four successive pub- 
lications in a weekly paper were made 
prior to the sale. Jackson v. Guss, 
supra. 

71. Routt v. Greenwood Cemetery 
Land Co., 18 Colo. 132, 31 P 858. 

72, Dickson v. Taylor, 129 Okl. 
DO eGo ey lel 022 

73. Hammond v. 
Idaero1, 177) P= 400, 

74. Tankersly v. State Bank, 6 Ala. 
277. See Mobile Branch Bank vy. 
Tillman, 10 Ala. 149. 

75, Ex p. Young, 74 Ark. 361, 85 
SW 1133. : 4 

[a] Confirmation raising implica- 
tion that sufficient petition for sale 
was filed.—When a portion of the 
school lands located in a township 
was sold by the tax collector and the 
sale was confirmed as required by law 
the report of the sale, as so confirmed, 
reciting the filing of a petition, in a 
suit by a subsequent collector for 
damages against a bidder at a subse- 
quent sale for failing to keep his 
bid good, after the loss of the orig- 
inal petition, the confirmation record 
was sufficient to show the filing of 
the petition authorizing the sale of 
such lands. Brown vy. Rushing, 70 


Alexander, 31 


for sale of sixteenth seetions, under 
Kirby Dig. § 7707, was one in rem, to 
which all those interested were par- 
ties; and the judgment of confirma- 
tion is conclusive as to regularity, 
and was not open to collateral attack. 
Reeves v. Conger, 103 Ark. 446, 147 SW 
438. (2) The sale was not a judicial 
sale; but when the sale was approved 
and confirmed by the court, as re- 
quired by § 7707, the same principles 
applied concerning the curing of de- 
fects and irregularities as in judicial 
sales. Reeves y. Conger, supra. (3) 
The record of proceedings for the 
sale need not show all the facts nec- 
essary to the validity of the sale 
where it showed that the collector 
presented his report of sale to the 
court for confirmation. Reeves v. 
Conger, supra. (4) That the require- 
ments of Kirby Dig. §§ 7700-7707 
were not observed by the collector in 
proceedings for sale did not consti- 
tute fraud, in the procurement of the 
judgment confirming the sale, suffi- 
cient to impeach the judgment. 
Reeves v. Conger, supra. 

{e] Under statute which author- 
ized inhabitants of township to ini- 
tiate proceedings for sale (1) the ju- 
risdiction of the court was confined 
to protecting the inhabitants against 
a sacrifice of the land. Ex p. Young, 
TAVALTE, 861,85 SWeLT383) (2) Any" aet 
of the court amounting to a prohibi- 
tion of the sale was a violation of the 
rights of the inhabitants and contrary 
to the statute. Ex p. Young, supra. 
(3) Upon rejecting a sale, it was the 
duty of the court to order a resale, 
Ex p, Youngs; supra, 

Proceedings for sale in general see 
supra § 198. 


76. State v. Bridges, 30 Wash. 268, 
70 P 506. 

77. State v. Bridges, supra. 

78. State v. Bridges, supra. 

79. State v. Bridges, supra. 

80. State v. School, ete, Land 
Comrs., 14 Wis. 345 [expl and dist 


Krebs v. Dodge, 9 Wis. 1]. . 
81. McLean County School Trus- 
tees v. Allen, 21 Ill. 120 (construing 


general see infra § 234. 

83. See cases passim this section. 

[a] Wisconsin Rev. St. c 28 § 42 
required the issue of duplicate cer- 
tificates of sale upon all sales of 
lands made by the commissioners of 
the school and university lands, 
whether made for cash or upon cred- 
it. Harrington v. Smith, 28 Wis. 43. 

[b] Defective certificate.—The cer- 
tificate of the sale of school lands toe 
be given by the commissioners to the 
purchaser, setting forth the partic- 
ulars of sale, was intended solely for 
his benefit, and the fact that such cer- 
tificate was defective would not vacate 


the sale. Tankersly v. State Bank, 
6 Ala. 277. 
84. Matthews v. Baker, 36 Ala. 186; 


Lee v. Payne, 4 Mich. 106. 
[al Certificate of purchase issued 
by officer other than one designated 


ineffective.—Matthews v. Baker, 36 
Ala. 186. 
85. Harrington v. Smith, 28 Wis. 


43 (such a statute is valid). 


86. Oakley v. Stuart, 52 Cal. 521. 
87. Combs v. Jelly, 28 Cal. 498. 
88. Smith v. Mitchell, 32 Fed. 680, 


12 Sawy. 651 (law of California). 

89. Taylor v. Weston, 77 Cal. 534, 
20 P 62; Gilson v. Robinson, 66 Cal. 
5305 AL OME BL Se 

[a] In Alabama (1) a certificate 
of purchase clothed the person to 
whom it was issued with the legal 
title, with condition of defeasance 
or reversion on the happening of one 
of the enumerated events on which the 
statute declared that the land should 
revert. Watson v. Prestwood, 79 Ala, 
416. See Doe v. Godwin, 30 Ala. 242. 
(2) Under .Code (1852) § 539, title 
to school lands sold by township trus- 
tees vested absolutely in the pur- 
chaser to whom the certificate of pur- 
chase had been issued, on his subse- 
quently paying the purchase money 
and interest, without any patent from 
the state. State v. Alabama Land, 
ete:, Co., 210 Ala. 162, 97 S 539. 

{b] Judgment for defendant in 
ejectment by holder of certificates of 
purchase of school land, based on the 


980 [50 C.J.] 
holder as against other persons; and, according to 
some cases, as evidencing a contract between the 
state and the purchaser, it confers on the purchas- 
er equitable title to the land,®! but it is not eonelu- 
sive of title in the holder, and is no bar to an ac- 
tion to contest the right of the holder to purchase 
such lands,®? and in an action of ejectment such a 
certificate may be impeached by a defendant who is 
in the actual occupation of the premises, by showing 
that the person to whom the certificate was issued 
was never legally entitled to purchase the land. 

[§ 206] p. Validity and Effect of Sale. <A sale of 
a school section, pursuant to the state statute, is 
binding on the inhabitants of the township.®°* Aft- 
er a lapse of forty years it may be presumed that a 
sale of school lands was regularly made and valid.®® 
The acceptance by the county treasurer of the pur- 
chase price of school land under color of a void sale 
does not bind the state to issue a patent for the 
land.°® 

Confirmatory or validating acts. Certain statutes 
confirming transactions in connection with school 
lands or funds have been construed.** 

[§ 207] q. Purchase Money and Payment or Re- 
covery Thereof®*—(1) In General. Payment of the 
purchase money should be made to the officer desig- 
nated by the statute to receive payment,®® but a 
payment made to the wrong officer operates as a dis- 
charge of the purchaser’s obligation, where the officer 
to whom the money is paid turns it over to the prop- 
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er officer.t_ Where interest on the unpaid balance on 
a certificate of purchase of school lands has in fact 
been seasonably paid to and accepted by the state, 
it is no ground of attack on a title claimed under the 
certificate that the payment was made by persons 
other than the purchaser, whether claiming under 
him or not.2 Where, at a sale of school lands, a lot 
is in form struck off to one person with the under- 
standing that another is to become the purchaser, 
and the second person earries out the agreement by 
having his nante entered as purchaser, and pays the 
percentage of the purchase price required to con- 
summate the sale, he cannot avoid the contract on 
the ground that he was not in fact the purchaser at 
the sale.* 

Time for payment of principal. Under some stat- 
utes the principal may be paid at any time in the 
absence of a statute subsequently to be enacted re- 
quiring payment within a certain time.* 

Duty of officer to receive. In Kansas it was held 
that, after the probate court had decided that a 
certain person was entitled to purchase school land, 
it was the duty of the county treasurer to receive the 
purchase money when tendered by such person and 
to give him a receipt therefor.® 

[§ 208] (2) School Land Warrants. In Califor- 
nia school land warrants issued by authority of 
the state are receivable in payment of the purchase 
money of any part of the five hundred thousand acres 
granted to the state for school purposes.® In Nevada 


,paramount right of defendant and on 
the estoppel of plaintiff to claim that 
forfeiture proceedings were defec- 
tive, was not a defense in a subsequent 
action by such holder to compel the 
state auditor to issue certificates en- 
titling such holder to a patent to 
lands. Thayer v. Davis, 86 Kan. 555, 
221 P 360: 

90. Smith v. Mitchell, 32 Fed. 680, 
12 Sawy. 651 (law of California); Mc- 
Faul v. Pfan Kuch, 98 Cal. 400, 33 P 
397; Miller v. Prentice, 82 Cal. 104, 
23 P 8; Taylor v. Weston, 77 Cal. 534, 
20 P 62; True vy. Thompson, 42 Cal. 
293; Combs v. Jelly, 28 Cal. 498; Cray- 
eroft v. Kern County Super. Ct., 18 Cal. 
A. 781, 124 P 1042. 

{a] A duplicate, dated in 1873, of a 
certificate of purchase for lieu lands, 
issued by the register of the state 
jJand office in 1861, is not evidence suf- 
ficient to show that the state had sold 
the land in 1861, as against the holder 
of a United States patent for the same 
land, dated prior to the time the dup- 
licate certificate was issued. Laugh- 
lin v. McGarvey, 50 Cal. 169. 

{[b] Certificate of location of col- 
lege scrip.—The original certificate 
of the register of a land office of the 
United States of the location of agri- 
cultural college scrip upon land with- 
in his district is prima facie evi- 
dence of title in the person locating 
it, and is not overcome by a showing 
that scrip of the same number was 
located on another tract of land. 
Pierson v. Reed, 36 Iowa’*257. 

[c] Sheriff’s certificate of purchase 
on a sale of school lands by the coun- 
ty court is not evidence of the facts 
therein recited. McDonald vy. Man- 
gold, 61 Mo. A. 291. 

{d To admit controverting proof 
it is necessary that the contest be 
initiated, a reference made, and a 
hearing had before a court with ju- 
risdiction. Craycroft v. Kern Coun- 
tyesuperai@t els) Caly Aw 81,124) 
1042. 

{e] Certificates issued in joint 
names.—When the school land depart- 
ment, through inadvertence, mistake, 
or by agreement between the pur- 
chasers, issued certificates of pur- 
chase jointly, and the parties had 
owned, occupied, and controlled tracts 


each to the exclusion of the other, and 
neither had paid any part of the con- 
sideration for the other’s tract, there 
Was an implied or resulting trust en- 
forceable by each against the other, 
and not a joint ownership or coten- 
ancy, in view of Rev. L. (1910) § 7160 
and Rev. L. (1910) §§ 4955, 7147, 7158, 
Nunley v. Loftis, 100 Okl. 46, 220 P 


841. 

91. Beatty v. Wilson, 161 Fed. 453; 
Robertson v. Howard, 82 Kan. 588, 
LOSS IP 696) Ssekan 45350 dl Pale? 
[rev on other grounds 229 U. S. 254, 
33 SCt 854,57 lL. ed. L774; Werntz 
v. Bolen, 135 Minn. 449, 161 NW 155; 
Clark vy. Frazier, 74 Okl. 141,,177 P 


539. 

92. McFaul v. Pfan Kuch, 98 Cal. 
400, 38 P 397; Miller v. Prentice, 824 
Cal. 104, 23 P 8; Taylor v. Weston, 77 
Cal. 584, 20 P 62; Jacobs v. Walker, 76 
Cal. 175, 18 P 129; Gilson v. Robinson, 
2 Cal. Unrep. Cas. 486, 7 P 428. 


93. Trimmer v. Bode, 82 Cal. 647, 23 
P 136; Miller v. Prentice, 82 Cal. 104, 
235 Pad. 

94. Long v. Brown, 4 Ala. 622. 


95. McPheeters v. Wright, 110 Ind. 
519, 10 NE 634. 


96. Hooper v. Nation, 78 Kan. 198, 
CMe oa eile 
[a] Restoration of amount paid.— 


Where a claimant of school land un- 
der a void sale sought mandamus to 
compel a public officer to take some 
step preliminary to the issuance of a 
patent, and the state intervened to 
support the officer in his refusal to 
do so, it was not necessary to a denial 
of such relief that the state should 
restore to plaintiff the amount he had 
paid to the eotnty treasurer as the 
purchase price. Hooper v. Nation, 78 
Ian, 19:8; 96 P 7i. 

97. See infra this note. 

[a] In Oregon L. (1901) p 304 did 
not confirm fraudulent purchases of 
state’s grant lands, but merely con- 
firmed sales of lands taken on fore- 
closure of school fund mortgages un- 
der Lr—(1899)) p 164-§ 27, (States vy. 
Hyder SS sOrwel oi 69M Psi Oni mdigie ap Sia 
AnnCas1918E 688. 

98. Deposit with application see 
supra § 199. 

Terms of sale see supra § 197. 

99. Gerken v. Sibley County, 39 


Minn. 433, 40 NW 508. 

[a] County treasurer.—Gen. St. 
(1878) e¢ 38 §§ 35, 40, authorize pay- 
ments for school lands, principal and 
interest, to be made to the county 
treasurer, who is required to pay the 
same over to the state treasurer. Ger- 
ken v. Sibley County, 39 Minn. 433, 40 
NW 508. 

1. Poweshiek County vy. Buttles, 
70 Towa 246, 30 NW 558. 

2. McKinney v. Bode, 32 Minn. 228, 
20 NW 94. 

3. Hart Lumber Co. v. Rucker, 15 
Wash. 456, 46 P 728. 

4 Standard Inv. Co. v. Kingsbury, 
L6eCall As Tiel 16. Psa. 

5. Wilkie v. Howe, 27 Kan. 518 
(judgment of court was not vacated 
by taking an appeal, and a decision 
in the district court that appellant 
was entitled to purchase the land). 

[a] Tender after forfeiture pro- 
ceedings.—\WVhere an assignee of an 
original or prior certificate of sale of 
school lands tendered to the county 
treasurer payment of delinquent in- 
terest on such certificate or delinquent 
taxes on the land, the treasurer was 
obliged to receive and receipt for it, 
although he might know that forfei- 
ture proceedings had been had to bar 
the rights of the certificate holder, 
and that the land had been resold, 
and might believe that the second pur- 
chaser had the better title, for the 
treasurer had no power to decide, as 
between rival claimants, which had 
the better title to the land. Beatty 
v. Smith, 75 Kan. 803, 90 P 272. 

_[b] Purchaser claiming as _ as- 
Signee of earlier certificate.—Where 
one purchased a certificate of sale of 
school lands, and the sale was void 
because of a prior valid sale, and he 
procured an assignment of the certif- 
icate under the first sale, the county 
treasurer and the vounty clerk were 
obliged to receive the money tendered 
as payment by him under the as- 
signed certificate and to accord him 
all rights which might properly have 
been accorded his assignor. Hickert 
Beal oe Doren, 76 Kan. 674, 92 P 

6. Cal. Pol. Code (1923) § 3502. 

{a]_ Purchase of school land, by ap- 
plication to the land office, at one 
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school-land warrants could be used only in the pur- 
chase of school sections or lands selected in lieu 
thereof, and not in the purchase of other lands.7 

[§ 209] (3) Interest on Unpaid Purchase Mon- 
ey*—(a) In General. A school commissioner who is 
authorized to sell school lands upon a eredit may 
contract with the purchaser for the payment of in- 
terest ;° but a statute authorizing the computation of 
interest at the rate of twenty per cent per annum on 
money loaned by the school commissioners, where the 
same is not paid when due, does not apply to money 
due upon notes given for the purchase-money of 
school lands.?° 

The time for payment of interest has been regulat- 
ed by statute in some jurisdictions.1} 

[§ 210] (b) Liability of County. Under a stat- 
ute requiring one fourth of the purchase-price of 
school land, sold by county authorities, to be paid, 
with the interest on the residue for one year, in ad- 
vance, and the residue in ten years, with interest in 
advance, deferred payments to be regarded as part 
of the school fund, and reported as such to the su- 
perintendent of public instruction, the county has 
been held hable for the interest on the whole pur- 
chase-money, although the purchaser defaulted in 
the payment of the deferred instalments, and th 
land was forfeited. 

[§ 211] (4) Recovery of Purchase Money. Where 
the parties, intending to execute a sale of school 
land, made a mutual mistake whereby the purchaser 
obtained a deed for the land on payment of a less 
sum than was due, a cause of action thereby accrued 
to the state, after the sale was so executed, to recov- 
er the residue of the money.'? A plea by the pur- 
chaser in an action for the purchase-money, which 


dollar and twenty-five cents per acre, 
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Ind. 442, 22 NE 339 (construing Rev. 
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sets up the cancellation of the contract of sale by 
the consent of the voters, as provided by thé stat- 
ute, need not allege the specific reason which in- 
duced the voters to assent to such a cancellation.!4 
Under some statutes a surety for the price of school 
lands is Hable as principal by statute.1® 

[§ 212] (5) Compromise of Balance Due. Under 
a statute authorizing boards of supervisors to do all 
acts relating to lands belonging to the publie school 
fund necessary to protect that fund, such a board has 
power to compromise a balance due by an insolvent 
purchaser of school lands after sale of the land on 
execution for the purchase money. 

[§ 213] (6) Transfer of Purchase-Money Mort- 
gage. In Wisconsin the authority of commissioners 
of school and university lands to sell and transfer a 
mortgage given to secure the purchase money of 
school lands, after the same becomes due, to a sub- 
sequent purchaser of or holder of a lien on such 
lands, has been recognized.1* 

[§ 214] (7) Sale under Purchase-Money Mort- 
gage. A purchaser of land sold as school land can- 
not enjoin the auditor of the county from selling the 
land under his mortgage to secure the purchase mon- 
ey, on the ground that the title to the land was 
not in the inhabitants of the county.1§ 

[§ 215] r. Forfeiture and Resale1°—(1) Forfei- 
ture in General. In some of the states a purchaser 
of school land who fails to pay the purchase money,?° 
or installments thereof which have become due,?? 
or interest on the unpaid balance,”? or taxes assessed 
against the land,?* or commits waste upon the 
land,** forfeits his rights under the contract or cer- 
tificate of sale,?° and all payments made there- 


Ind. 519, 10 NE 634. 


in gold coin, accompanied by a pay-| St. § 4346). Kan.—Spencer v. Smith, 74 Kan. 142, 
ment of twenty per cent of the pur- 13. Seeley v. Thomas, 31 Oh. St.| 85 P 573; Hansen v. Wilson, 40 Kan. 
chase-money, followed by the issue] 301. 211, 19 P 717; Ewing v. Baldwin, 24 
of a certificate of purchase, in con- 14. Lewis v. Montgomery Branch | Kan. 82; State v. Emmert, 19 Kan. 546; 


formity with Pol. Code § 3494, cannot 
be completed by payment in land war- 
rants, under § 3502, enacting that two 
dollars per acre state school land 
warrants shall be receivable in pay- 
ment for school land, but that such 
payment shall be to the register, and 
the warrants canceled before the cer- 
tificate is issued; and a patent issued 
on such payment, under the latter sec- 
tion, will be set aside. Peo. v. Mor- 
RISwe te a @ale 2045 :19" PP esis: 

[b] Location of land warrants un- 
der early statutes see Roberts v. Co- 
lumbet, 63 Cal. 22; Farish v. Coon, 40 
Calwmco. MolLuaktow. Haight, 39)" "Cal. 
87> Smith v. Athern, 34 Cal. 506; 
Bludworth vy. Lake, 33 Cal. 255; Van 
Valkenburg v. McCloud, 21 Cal. 330; 
Watson v. Robey, 9 Cal. 52; Rosen- 
berg v. Bump, 43 Cal. A. 376, 185 P 218. 

7. State v. Treatway, 7 Nev. 241. 

8. Interest in general see Interest 
SOs Hie) 2a} 

9. Kidder v. School Trustees, 10 
ODE SEI 

10. Bradley v. Case, 4 Ill. 585. 

11. See statutory provisions. 

[a] In California, under Pol. Code 
§§ 3494, 3427, interest payments must 
be made in advance on all deferred 
payments on the first day of January 
following the date of the approval of 
the location, and on each first day of 
January thereafter, so that, where an 
assignee of the certificate omitted to 
pay interest due on the certificate on 
Jan, 1, 1910, and on March 8 desired 
to pay the full amount remaining due, 
he was not entitled to a rebate of in- 
terest for the balance of that year, 
but was required to pay the principal 
and interest for that entire year. 
Standard Inv. Co. v. Kingsbury, 16 
Cal. A. 77, 116 P 314. 

12g. St. Joseph County v. State, 120 


Bank, 6 Ala. 496. 

15. Powell v. Kettelle, 6 Ill. 491. 

16. Poweshiek County v. Buttles, 
70 Iowa 246, 30 NW 558. 

PW cl bigwaye AGi ach acl md lie MGI Seesew (a 

18. Cartright v. Briggs, 41 Ind. 184 
(holding on the ground that plaintiff 
had acquired just such title as the 
inhabitants of the township had, and 
had mortgaged back just such title 
as he had received, and hence if the in- 
habitants had no title plaintiff had 
none and a sale of the land under the 
mortgage could not injure him, there 
being no attempt to hold him person- 
ally liable for the residue of the pur- 
chase money). 

19. Attack on setting aside sale for 
invalidity see infra § 226. 

Wecessity of formal proceeding to 
enforce forfeiture see infra § 216. 

20. State Univ. v. Winston, 5 Stew. 
& P. (Ala.) 17; Hansen v. Wilson, 40 
Kan. 211, 19 P 717; State v. Emmert, 
19 Kan. 546; Hunter v. Williams, 16 
La. Ann. 129. See also infra text 
and note 25. 

21. Cal.—Peo, v. Harrison, 107 Cal. 
541, 40 P 956. 

Ind.—McPheeters v. Wright, 124 
Ind. 560, 24 NE 734, 9 LRA 176; St. 
Joseph County v. State, 120 Ind. 442, 
22 NE 339. 

Nebr.—Smith v. White, 5 Nebr. 405. 

Okl.—Fullerton v. State, 282 P 674. 

Wash.—State v. Frost, 25 Wash. 
134, 64 P 902. 

Wis.—State v. 
Wis. 348. 

See also infra text and note 25, 

22. Ark.—Orr v. State, 56 Ark. 107, 
19 SW 319. 

Cal.—Aikins v. Kingsbury, 170 Cal. 
674, 151 P 145 [aff 247 'U. S. 484, 38 
SCt 558, 62 L. ed. 1226]. 

Ind.—McPheeters v. Wright, 110 


School Comrs., 5 


Seott v. Flinn, (A:) 55 P 675. 
Minn.—McKinney vy. Bode, 32 Minn. 
228, 20 NW 94. 
Nebr.—State v. Clark, 39 Nebr. 899, 


58 NW 585; State v. Graham, 21 Nebr. 
329, 32 NW 142; Smith v. White, 5 
Nebr. 405. 


Or.—Sehlbrede v. State Land Bd., 
46 Or. 615, 81 P 702; Robertson -y. 
Low, 44 Or. 587, 77 P 744, 

Wis.—State v. School, 
Comrs., 13 Wis. 409. 

See also infra text and note 25. 

23. Simpson v. Robinson, 37 Ark. 
132; Spencer v. Smith, 74 Kan. 142, 
85 P 573; Ewing v. Baldwin, 24 Kan. 
82. See also infra text and note 25. 

24. Smith v. White, 5 Nebr. 405. 
See also infra text and note 25. 

25. Ala.—State Univ. v. Winston, 
5 Stew. & P. 17. 

Ark.—Orr v. State, 56 Ark. 107, 19 
SW 319. 

Cal.—Batchelder v. Willey, 64 Cal. 
44, 30 P 573; Rowell v. Perkins, 56 Cal. 


etc., Land 


219. 
Ind.—McPheeters vy. Wright, 124 
Ind. 560, 24 NB 734, 9 LRA 176; St: 


Joseph County v. State, 120 Ind. 442, 
22 NE 339; McPheeters v.. Wright, 
110 Ind. 519,10 NE 634. 
dee NS Henn vy. State Univ., 22 Iowa 
Kan.—Spencer v. Smith, 74 Kan. 142, 
85 P 573; Hansen v. Wilson, 40 
Kan. 211,19 P 717; Ewing v. Baldwin, 
24 Kan. 82; State v. Emmert, 19 Kan. 


546 4 
La.—Hunter vy. Williams, 16 La. 
Ann. 129. 


Minn.—McKinney v. Bode, 32 Minn. 
228, 20 NW 94. 

Nebr.—State v. Clark, 39 Nebr. 899, 
58 NW 585; State v. Graham, 21 Nebr. 
329, 32 NW 142; Smith v. White, 5 
Nebr. 405. ; 
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on.2® Upon such a forfeiture the land reverts to the 
state,27 and is deemed vacant,** and is subject to 
sale as though it had never been sold.?® 

[§ 216] (2) Proceedings To Enforce Forfeiture. 
In some states it has been held that a default in pay- 
ment ipso facto forfeits the contract of purchase and 
all rights of the purchaser thereunder;*° 


vere v. Glidden, 31 Oh. St. 


309. 
Or.—Sehlbrede v. State Land Bd., 


46 Or. 615, 81 P 702; Robertson v. 
Low, 44 Or. 587, 77 P 744. 
Wash.—State v. Frost, 25 Wash. 
134, 64 P 902. 
Wis.—State v. School, ete., Land 
Com’rs, 13 Wis. 409; Smith v. Ma- 


riner, 5 Wis. 551, 68 AmD 73. 
See also supra text and notes 20- 


[a] Loan of purchase money.— 
Where a piece of school land was sold 
and a receipt given to the purchaser 
for the price, and a note for the 
amount was executed by third per- 
sons and secured and approved by the 
county commissioners, it was held 
that if, at the time of the sale and 
the execution of said note, it was un- 
derstood by all the parties, the pur- 
chaser, the school treasurer, who had 
power under the statute to lend on 
good security money received from 
the sale of school lands, the county 
commissioners, and the makers of the 
note that the land was paid for, and 
that said note was given for money 
loaned by the school treasurer to the 
parties executing the note, and al] 
was done in good faith, a subsequent 
failure to pay the note would not 
work a forfeiture of the purchaser’s 
right to the land; as it was not ab- 
solutely necessary, in a transaction 
like the foregoing, that the money 
should pass from the purchaser to the 
school treasurer, and then from the 
school treasurer to the makers of the 
note, in order to make the transaction 
valid. Stout v. Hyatt, 13 Kan. 232. 

[b] Repeal of Code (1851) § 1052. 
which provided that, if any purchaser 
of university lands should fail to pay 
the interest due under the contract 
of sale, the trustees might consider 
the contract as forfeited and proceed 
to resell the land, etc., did not deprive 
the university of the equitable right 
of every vendor of land to rescind a 
contract forfeited by the vendee’s 
laches, nor was this right affected by 
Revision (1860) §§ 1975, 1979. Henn 
v. State Univ., 22 Iowa 185. 

{e] Limitations and laches in re- 
spect of preceedings of purchaser to 
assert rights after forfeiture.—(1) L 
(1907) c¢ 373 § 4, providing that no 
action shall be brought by any pur- 
chaser of school lands or by his as- 
signee to enforce his right to an in- 
terest therein where a forfeiture has 
been declared, unless brought within 
six months from the time the act 
takes effect, was not unconstitutional 
on the ground that it failed to give 
a reasonable time within which to be- 


gin the action. Davis v. Nation, 82 
Kan. 410, 108 P 853. (2) Such stat- 


ute applies only in cases where there 
has been an attempt to forfeit the 
right of an original purchaser and 
the land has been sold to a new pur- 
chaser. Mayse v. Belt, 83 Kan. 746. 
112 P 624 [reh den 84 Kan. 211, 114 P 
232]. (3) A suit to set aside a for- 
feiture of school lands for nonpay- 
ment of installments was barred by 
laches, although brought within the 
time fixed by the above statute. Bur- 
gess v. Hillman, 200 Fed. 929, 119 CCA 


225. 

26. Sehlbrede v. State Land Bd... 
46_Or. 615, 81 P 702; Robertson v. 
Low, 44 Or. 587, 717 P* 744. 

27. Smith v. White, 5 Nebr. 405. 

{a] In Indiana the forfeiture of 
the contract does not vest the title 
absolutely in the state, but merely 
authorizes it to resell the land. Mc- 
Pheeters v. Wright, 124 Ind. 560, 24 
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contract.*? 


but in 
NE 734, 9 LRA 176. ; 
28. Sehlbrede v. State Land Bd., 


46 Or. 615, 81 P 702. 


£9. Sehlbrede v. State Land Bd. 
supra Jpeg ce v. Low, 44 Or. 587, 
77 BP T44. 
: 30. State Univ. v. Winston, 5 Stew. 
& P. (Ala.) 17; Sehlbrede v. State 


Land Bd., 46 Or. 615, 81 P 702. 

[a] Rule at one time prevailed in 
Kansas.—Ewing v. Baldwin, 24 Kan. 
$2: State v. Emmert, 19 Kan. 546. 

31. Orr v. State, 56 Ark. 107, 19 SW 
319; Phares v. Gleason, 73 Kan. 604, 
85 P 572; Hansen v. Wilson, 40 Kan. 
211, 19 P 717; Smith v. White, 5 Nebr. 


405 

State v. Clark, 39 Nebr. 899. 
58 NW 585; State v. Graham, 21 Nebr. 
329, 32 NW 142; Richardson v. Pratt, 
Nebr. 196, 29 NW 382; Smith v. 
White, 5 Nebr. 405. 

[a] When personal service neces- 
sary.—Where the purchaser of school 
lands is a resident of the state, and 
his address is known, notice of a pro- 
posed forfeiture for nonpayment of 
interest must be served on him per- 
sonally. State v. Clark, 39 Nebr. 899, 
58 NW 585. 

[b] Notice by publication is suffi- 
cient where the purchaser is absent 
from the state. Richardson v. Pratt, 
20 Nebr. 196. 29 NW 382 [foll State v. 
Scott, 17 Nebr. 686, 24 NW 337]. 

{c] Presumption of notice.—Where 
a purchaser has failed for many years 
to pay interest, and the lands in the 
meantime have been declared forfeited 
and resold, it will be presumed that 
proper notice was given before for- 
feiture was declared. State v. Gra- 
ham, 21 Nebr. ‘329, 32 NW 142. 

[ad] Estoppel to set up lack of no- 
tice.—W here the first purchaser know- 
ingly suffers another to purchase his 
lands upon a forfeiture declared and 
a resale, he will be estopped from 
subsequently setting up the invalidity 
of the proceedings on account of want 
of notice to him of default in pay- 
ment of interest. State v. Graham, 
21 Nebr..329, 32 NW 142. 


33. Phares v. Gleason, 73 Kan. 604, 
85 P 572; Knott v. Tade, 58 Kan, 94, 
48 P 561; Hansen y. Wilson, 40 Kan. 


PAG ig CaN Wane RY 
[a] Notice of default must be giv- 
en and served as provided by the 


statute. Hansen v. Wilson, 40 Kan. 
Zid nko, ees 
[b] Notice to assignee.—(1) Where 


a purchaser of school lands sold and 
assigned his interest, and the as- 
signment was brought to the attention 
of the proper officers, and entered on 
the records of the county clerk, the 
service of notice of forfeiture or de- 
fault must be made on the assignee. 
Roll v. Nation, 82 Kan. 675, 109 P 392; 
Oberlin Loan, ete., Co. v. Flinn, 58 
Kan. 88, 48 P 560. (2) A failure to 
serve on the assignee as required by 
the statute rendered the forfeiture 
proceedings void. Roll v. Nation, su- 
pra. (3) Where an assignment of 
two persons jointly of the certificate 
of purchase and rights of the orig- 
inal purchaser of school lands was 
brought to the attention of the of- 


ficers, forfeiture could not be en- 
forced without notice to both as- 
signees. Abernathy Furniture Co. v. 


Spencer, 59 Kan. 168, 52 P 425. 

{e] Person in possession.—School 
land in actual cultivation by a ten- 
ant of the assignee of the original pur- 
chaser, but upon which no one resided 
was nevertheless in possession of 
such assignee, and service upon him 
of notice of default of payment was 
necessary to a forfeiture of his inter- 


other states such default merely gives rise to a lia- 
bility to forfeiture which must be enforced by ap- 
propriate proceedings*! after the purchaser has been 
notified of his default and called upon to fulfill his 
In some jurisdictions it has been held 
that the statute must be strictly complied with in or- 
der to effect a forfeiture.** 


In Louisiana it has been 


estin theland. Knott v. Tade, 58 Kan. 
94, 48 P 561. . 

{d] Sufficiency of notice as to sev- 
eral tracts.—Gen. St. (1897) ¢ 65 § 
26, requiring the county clerk to in- 
clude in notice of interest due on pub- 
lic land certificates all tracts sold to 
the same purchaser on which there 
is default, did not require each forty 
acres to be referred to separately; 
they being all included in one certif- 
icate, and in one comprehensive de- 
ays gore Scott v. Flinn, (Kan. A.) 55 

io. 

{e] Defective notice or return.— 
(1) A notice in proceedings for for- 
feiture in 1895 was insufficient, where 
it was not addressed to anyone shown 
by the records in the county clerk’s 
office to have an interest in the land. 
Fear vy. Barwise, 93 Kan. 131, 142 P 
505. (2) A forfeiture of the rights 
of a purchaser of school land was 
based on the written notice of default 
issued by the county clerk and the re- 
turn of the sheriff showing the time 
and manner of service on file in the 
county clerk’s office, and where these 
failed to show legal notice to the 
purchaser, there was no forfeiture; 
and in a proceeding to compel the 
treasurer to accept the money tendered 
by a purchaser to pay delinquent in- 
terest and taxes, oral proof to show 
that the notice was sufficient in fact, 
or to amend the return of service, was 
not admissible. Spencer v. Smith, 
74 Kan. 142, 85 P 573. (3) Where the 
return of a sheriff on notice of default 
in payment failed to show that it was 
served on all persons in possession of 
the lands, as required by Gen. St. 
(1901) § 6356, a forfeiture could not 
be predicated thereon. Phares v. 
Gleason, 73 Kan. 604, 85 P 572. (4) 
A sheriff’s return of service of notice 
of forfeiture of school land contracts 
which stated that he “found no one in 
possession”’ of the land was not a find- 
ing or return that no one was in pos- 
session, and a forfeiture could not be 
based upon such a return. True vy. 
Brandt, 72 Kan. 502, 83 P 826. (5) 
Before constructive notice to the pur- 
chaser of school land was warranted, 
in proceedings to enforce forfeiture, 
the sheriff's return must show that 
the purchaser could not be found, 
and that no person was in possession 
of the land, and a return stating that 
the purchaser was not found was not 
sufticient. Abernathy Furniture Co. 
v. Spencer, 59 Kan. 168, 52 P 425, 
(6) A return by the sheriff that he 
posted the notice of default of pay- 
ment in the county clerk's office, when 
the statute required it to be posted 
“in a conspicuous place’ in such of- 
fice was insufficient. Knott v. Tade, 
58 Kan. 94, 48 P 561. (7) Where the 
sheriff's return of notice of forfeiture 
of school land described the land as 
the “S. W. S. W. 36—-9-13,” such de- 
scription did not render the service 
void, where the notice on which the 
return was written contained an ac- 
curate description of the land, to 
which the return referred as the with- 
in land. Walrond v. Noyes, 82 Kan. 
118, 107 P 795. (8) A sheriff's return 
in a proceeding to forfeit school lands 
defective because failing to state that 
the land was unoccupied was cured 
by proof of that fact. Jones vy. Hick- 
a 80 Kan. 109, 102 P 247, 133 AmSR 

{f] Amendment of return.—An of- 
ficer serving notice of interest due 


/on public land certificates could cor- 


rect his return so as to show service 
on the party in possession of the land, 
as required by Gen. St. (1897) e¢ 65 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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§§ 216-218] 


held that when notes for the credit portion of the 
price of school lands are made payable to the state 
treasurer, that officer may bring suit for the rescis- 
sion of the sale for nonpayment of such notes, and 
stand in judgment for the state,** and that the board 
of school directors of a parish are without authority 
to bring suit for revendication, unless empowered to 
do so by a legislative act.?® In California in an 
action by the state to foreclose the interest of a 
purchaser of school lands for default in the pay- 
ment of installments of the price, the view has been 
taken that publication of summons must be based 
on an affidavit and order of publication, as in other 
cases,?® and the expense of publishing the summons 
must be taxed in the costs, and if the judgment there- 
for cannot be collected by execution out of defend- 
ant’s property, the cost of the publication must be 
paid by the state out of the general fund.?* In 
South Dakota the remedy provided by the general 
statute relating to the foreclosure of land contracts 
is available to the state in a proceeding to foreclose 
the interest of a purchaser of school lands for failure 
to pay installments of purchase price and taxes.?® 

[§ 217] (3) Saving of Rights or Waiver of For- 
feiture. Some statutes have permitted a purchaser 
in default to save his rights by paying the delin- 
quent interest and taxes at any time before the ac- 
tual enforcement of forfeiture;*?® under other stat- 
utes the purchaser has been permitted to claim the 
benefit of his contract, at any time before resale, by 
paying the principal, interest, and costs, with five 
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per cent damages on the purchase money.*? In 
some jurisdictions statutes have been enacted regu- 
lating the right of a holder of a certificate of pur- 
chase to redeem from a foreclosure for default. in 
payment of interest.41 

Waiver of forfeiture. A statute providing that 
the holder of a certificate of sale of public lands 
theretofore issued might pay up arrears of interest 
within six months of the date of the act, and that 
all forfeitures of the certificate were suspended for 
such period, waived a forfeiture of the certificate 
only so far as one existed at the date of the act for 
default in payment of interest, and did not waive a 
forfeiture for default in payment of interest there- 
after accruing.*? But the right of the state to waive 
a forfeiture for the nonpayment of amounts due 
within the time limited has been recognized.‘ 

[§ 218] (4) Liability of Purchaser after Forfei- 
ture. When the statute provides for an absolute 
forfeiture, such forfeiture discharges the purchaser’s 
hability on his undertaking for subsequent pay- 
ments;** but under a statute providing that if the 
purchaser should “fail to pay two installments of- in- 
terest upon said purchase-money, he shall forfeit said 
purchase, and it shall be the duty of the collector to 
offer such land for sale again as soon as practicable 
after such forfeiture, as in other cases under this 


“act,” it has been held that such a default by a pur- 


chaser of school land does not rescind the contract, 
but the purchaser remains lable for the amount of 
the purchase money unpaid.4® 


§ 27. Scott v. Flinn, (Kan. A.)-55 P 35. Concordia School Directors v.| Kan. 502, 83 P 826. 

675. Ober, 32 La. Ann. 417. 40. Smith v. Mariner, 5 Wis. 551, 68 
{g] Evidence.—(1) L. (1907) c 373, 36. Peo. v. Harrison, 107 Cal. 541,] AmD 73; State v. School Comrs., 5 

under which parol evidence might be| 40 P 956. : Wis. 348. 

introduced to prove legal service of [a] WMlisdescription of land in copy 41. See statutory provisions. 


notice of forfeiture of school lands, 
was intended to operate retrospective- 
ly. Walrond v. Noyes, 82 Kan. 118, 
107 P 795. (2) Oral evidence of the 


sheriff as to what he actually did in| the original 


serving notice was admissible in or-| file. 
der to cure a defect in the return.| 194 P 1040. 
Walrond v. Noyes, supra. (3) Where [b] 


the county clerk kept a book in which 


lication did not 
where the decree 
purchaser was regularly served, and 
summons was 
Bernhard v. Wall, 184 Cal. 612, 


of summens attached to proof of pub- 
invalidate decree, 


Laches of purchaser.—Where 
a purchaser of school lands abandoned 


[a] In California the view has 
been taken that the right to redeem 
was governed by’ St. (1881) ce 55, 
giving twelve months after the fore- 
closure in which to redeem, and not 
by Pol. Code §§ 3550, 3551, requiring 
the district attorney to file copies of 
the judgment twenty days after the 
entry thereof, and authorizing the 


recited that the 


not on 


school lands sold were recorded and 
forfeitures noted, a notation opposite 
lands therein, which read ‘Notice is- 
sued December 2, 1895,” and, “For- 
feited February 23, 1896,” was prima 
facie evidence that the lands were 
forfeited at the date stated. Walrond 
v. Noyes, supra. (4) Evidence to 
show omissions in a defective return 
of the notice of forfeiture offered as 
part of effort to show valid forfeiture 
was not conclusive, and its weight and 
credibility were to be passed on as 
any other controverted fact. Peter- 
silie v. McLachlin, 80 Kan. 176, 101 P 
1014. (5) Evidence of sheriff insuf- 
ficient to overcome presumption of 
due service created by statute from 
the indorsement by the county clerk 
on the school land record indicating a 
forfeiture. Neuling v. Brown, 83 Kan. 
625,112 P110. (6) Evidence sufficient 
to show that the rights of the orig- 
inal purchaser had been duly for- 
feited. Broadie v. Carson,’ 81 Kan. 
467, 106 P 294. ‘ 

[h] Estoppel or loss of right to 
object.—(1) Purchaser may, by his 
acts or omissions, lose his right to ob- 
ject to an irregular forfeiture. Trego 
Land, etc., Co. v. Reddig, 86 Kan. 689, 
121 P 912 [reh den 87 Kan. 295, 123 P 
741]; Neuling v. Brown, 83 Kan. 625, 
112 P 110. (2) But a purchaser who 
did not have sufficient knowledge of 
facts was not estopped from com- 
plaining of irregularities in the for- 
feiture proceedings. Reitler v. Har- 
148). 102, PB 249, [afe on 


ris, 80 Kan. 
other grounds 223 U. S. 437, 32 SCt 
248, 56 L. ed. 497]. 

34. Hunter v. Williams, 16 La. 


Ann. 129 [appr Concordia School Di- 
rectors v. Ober, 32 La. Ann. 417]. 


them and failed to pay interest or in- 
stallments for over thirty-seven years 
after foreclosure of his interest, not- 
withstanding the property was after 
the lapse of a few years sold to an- 
other, he was guilty of laches which 
barred the subsequent recovery of 
whatever rights he might have. Ai- 
kins v. Kingsbury, 170 Cal. 674, 151 P 
145 [aff 247 U. S. 484, 38 SCt 558, 62 
L. ed. 1226]. 

37. Lawrence v. Booth, 46 Cal. 187. 

38. State’v. Darling, 39 S. D. 558, 
165 NW 536. 

[a] Several contracts involved in 
one suit.—(1) The state can join 
several contracts for sale of several 
pieces of school lands in one suit, 
under L. (1913) c 188, relating to fore- 
closure of land contracts. State v 
Darling, 39 S. D. 558,-165 NW 586. 
(2) But separate findings should be 
made as to the amount paid on each 
contract, and the purchaser should 
be given a chance to comply with the 
obligations of any or all of the con- 
tracts. State v. Darling, supra. 

39. Spencer v. Smith, 74 Kan. 142. 
85 P 573; True v. Brandt, 72: Kan. 502, 
83 P 826. / 

[a] Even after notice of forfeiture 
the purchaser still had sixty days 
within which to make payment of the 
delinquency and thus prevent a for- 
feiture. Spencer v. Smith, 74 Kan. 
142, 85 P 573. : 

{[b] Woid proceedings for forfeiture 
of the land did not deprive the pur- 
chaser of such right. True v. Brandt, 
72 Kan. 502, 83 P 826. 

[ec] Mandamus would lie to compel 
the county treasurer to accept such 
payment. Spencer v. Smith, 74 Kan. 
142, 85 P 573;- True v. Brandt, 72 


holder of the certificate of purchase 
to pay, at any time before the filing, 
the amount due and the costs, and, 
whether the district attorney dis- 
charged his duty before or after the 
expiration of twenty days from en- 
try of judgment, the purchaser had 
twelve months from the entry with- 
in which to redeem. Goddard v. 
Emerson, 15 Cal. A. 440, 115 P 63. 

42. Sehlbrede v. State Land Bda., 
46 Or. 615, 81 P 702 (construing L. 
ELSS9T pi B78) 5)e 

43. Himes v. Garmon, 96 Kan. 522, 
152 P 774; Matkin v. Vickers, 92 Kan. 
310, 140 P 846; Mayse v. Belt, 83 Kan. 
746, 112 P 624 [reh den 84 Kan. 211, 
114 P 232]; Robertson v. Low, 44 Or. 
BOd, (len tae 

[a] Act of state land board in ac- 
cepting payment and awarding a deed 
to the purchaser was a waiver on 
the part of the state, of the forfei- 
ture. Robertson v. Low, 44 Or. 587, 
TTP Tass 

[b] Default induced by false in- 
formation.—The state may waive for- 
feiture of a certificate of purchase of 
school lands, where default was oc- 
casioned by false information given 
the certificate holder by the county 
treasurer as to when payment could 
be made, and a third person settling 
on the land before the state accepted 
delinquent installments could not 
complain thereof. Matkin v. Vickers, 
92 Kan. 310, 140 P 846. 

44. State Univ. v. Winston, 5 Stew. 
Couey, pi GAM ae eb 

45. Orr v. State, 56 Ark. 107, 19 SW 
odo. 

Liability for deficiency on resale 
see infra § 222. 
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[§ 219] (5) Resale—(a) In General. The state 
statutes generally have provided for a resale of for- 
feited land.t® <A sale in chancery by the state to 
enforce its lien for thé purchase money for school 
lands, made after the lands had been forfeited for 
taxes, passes the whole title to the purchaser, free 
from the tax lien.47 Where the commissioners 
agreed to reserve from a sale of forfeited school 
lands certain tracts which the purchaser wished to 
redeem, but by mistake of their clerk the lands were 
put upon the-sales book and sold, but before the 
last day of the sales the original purchaser paid the 
redemption money for all but one of the tracts, and 
the commissioners declared the resales rescinded, it 
was proper to refuse to give certificates of sale to the 
purchaser at the resale, although he had deposited his 
purchase money with the state treasurer.*8 An at- 
tempted resale of school lands to which the rights of 
a prior purchaser have not been legally forfeited is 
without authority of law.*® 

[§ 220] (b) Notice of Resale. A sale of school 
land for unpaid purchase money pursuant to a no- 
tice in all respects as required by the statute is not 
void in law merely because another and defective 
notice for the same sale, on another day, was pub- 
lished in another paper.°° 

[§ 221] (c) Conduct of ‘Resale. A, statute pro- 
viding that the order of sale at auction of school 
lands shall be to begin at the lowest number of see- 
tions, townships, and ranges in each county, and 
proceed regularly to the highest, until all then to be 
sold are offered for sale has. been held to apply only 
to the first sale and not to refer to or regulate sales 
of forfeited lands.** 

[§ 222] (d) Liability of Purchaser for Deficien- 
cy.°? A condition that, if the vendee fails to com- 
ply with the terms of sale, the land may be resold at 
his risk has been regarded as proper and enforceable 
after a legal. resale;°* but where the land was resold 
for Jess than the minimum price fixed by law, it was 
held that the first purchaser could not be held lia- 
ble for the difference between the amount of the 
first and of the second sale.°4 

[§ 223] (e) Disposition of Surplus. Where school 


46. See McPheeters vy. Wright, 110 Bl. ‘State’ v: 
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School, 
14 Wis. 345. 


lands, which under a statute could be taxed imme- 
diately after sale thereof, reverted to the state and 
were afterward resold by the state, the payment of 
the taxes charged thereon could be made out of 
the proceeds of the resale after the payment of the 
balance of the original purchase money.°° In some 
jurisdictions, if the resale produced more than suffi- 
cient to pay the amount due, with interest and penal- 
ties, the excess must be paid over to the purchaser 
or his legal representatives.°°® 

[§ 224] (f) Setting Aside Resale. Where the 
agent of a person holding a certificate of sale of 
school lands paid the annual interest in due time, 
but failed to specify the object of the payment so 
as to be understood by the state treasurer, or to de- 
liver the receipt obtained from the secretary of 
state, and in consequence such payment was not en- 
tered on the treasurer’s books, and the land was re- 
sold as forfeited, it was held that the commissicn- 
ers of school and university lands, upon ascertaining 
the mistake, were authorized to declare the resale 
void.57 

[§ 225] s. Abandonment. In some jurisdictions 
it has been held that the interest in school land ae- 
quired by a purchaser under a certificate of sale is 
not lost by mere abandonment,°’* but in other juris- 
dictions a different view has obtained.°® 

[§ 226] t. Attack on and Setting Aside Sales.°° 
In Lllinois only the school trustees could question 
the title of a purchaser of school land on the ground 
that the statutory provisions regarding the sale of 
such land were not complied with,®? and in Arkansas 
one who is not an inhabitant of the township or coun- 
ty where school lands are located cannot object to 
a sale thereof.®°? In Louisiana the residents and tax- 
payers of a township in whom is vested the title to 
the sixteenth section granted by the general gov- 
ernment for the maintenance of the schools may sue 
to annul an illegal sale of the section by the parish 
treasurer,®* without tendering to the adjudicatee the 
amount of the purchase-money which was paid by 
him, and which has been paid into the state treas- 
ury to be held by the state in trust for the town- 
ship.°* But in Kansas the view has been taken that 


all claim to the land, and that the 
equity of such certificate holder was 


etc., Land 


[§§ 219-226 


Ind. 519, 10 NE 634 Comrs., 

[a] Petition cf voters not neces- 
sary to authorize resale.—McPheeters 
v. Wright, 110 Ind. 519, 10 NE 634. 

{[b] Resale was not invalidated by 
the facts that at the time of sale, the 
land had been marked “Redeemed” on 
the books of the office, and that a re- 
eeipt to that effect had been given to 
the certificate holder, where this was 
done by mistake, and it had not in 
fact been redeemed. State v. Sehool, 
ete., Land Comrs., 13 Wis. 409. 

{[c] Enforcement of second pur- 
chaser’s rights.—A purchaser of for- 
feited school lands, suing to quiet 
title thereto, against those holding 
under the original purchaser, was not 
required to pay the original purchaser 
or his assignee the amount paid the 
state upon the original purchase after 
forfeiture. Broadie v. Carson, 81 Kan. 
467, 106 P 294. 

47. Simpson v. Robinson, 37 Ark. 
132. 

48. State v. School, Land 
Comrs., 14 Wis. 345. 

49. Hickert v. Van Doren, 76 Kan. 
674, 92.P 5938. See Gabbett v. Knight, 
169 Ala. 624, 53 S 828 (resale after at- 
tempted retaking of property by state 
for fraud without proper proceeding 
for cancellation was void). 

50. Sealing v. Lawrence, 27 Oh. St. 
441. 


etc., 


52. Liability of purchaser after 
forfeiture in general see supra § 218. 

53. School Comrs. v. Aikin, 5 Port. 
(Ala.) 169. 

54 School Comrs. v. Aikin, supra. 

55. . State v. Purcel, 31 Oh. St. 352. 

56. McPheeters v. Wright, 124 Ind. 
560, 24 NE 734, 9 LRA 176. 

57. State v. School, 
Comrs., 17 Wis. 248. 

58. Spencer v. Smith, 74 Kan. 142, 
85 P 573 [fol] Barrett v. Kansas, etce., 
Coal Co., 70 Kan. 649, 79 P 150]. 

59. Murphy v. Burke, 47 Minn. 99, 
49 NW 387; Richardson y. Doty, 25 
Nebr. 420, 41 NW 282 [appr Richard- 
son v. Pratt, 20 Nebr. 196, 29 NW 382]. 

[a] TNlustrations.—(1) Where the 
holder of school land certificates, who 
purchased them for a merely nominal 
consideration, never paid the taxes 
levied on the land, and for more than 
ten years failed to pay the annual in- 
terest accruing on the certificates, 
although by their terms they were to 
become utterly void on a default for 
more than six days, these facts, taken 
into connection with the fact that, at 
the time of the purchase there was a 
tax judgment and tax sale against 
the land, and that the time for re- 
demption had expired, justified a find- 
ing that the holder had abandoned 


ete., Land 


not superior to that of one who, under 
a void tax sale of the land, complied 
with the requirements of the certifi- 
cates and of the law and received the 
patents. Murphy v. Burke, 47 Minn. 
99, 49 NW 387. (2) Where a first 
purchaser had for fifteen years failed 
to pay interest on the purchase- money 
and asserted no ownership or any in- 
terest in the property, and during ten 
years of that time the property had 
been in the possession of a subsequent 
purchaser from the state, in good 
faith, relying upon the abandonment 
of the first purchaser, the right of 
such first purchaser to assert his title 
as against that of the second would 
be barred. Richardson v. Doty, 25 
Nebr. 420, 41 NW 282 [appr Richard- 
son v. Pratt, 20 Nebr. 196, 29 NW 382]. 

60. Forfeiture for matters arising 
after contract or sale see supra § 
215 et seq. 

61. Chicago Sanitary Dist. 
Adam, 179 Ill. 406, 53 NE 743 Gholaine 
that such question cannot be raised 
by plaintiff in a proceeding to con- 
demn the land). 

62. Brown vy. mole 66 Ark. 361, 50 
SW 696. 

63. _Telle wv: St: Tammany Parish 
School Bd, 44 La. Ann. 365, 10 S 801. 

64. Telle v. St. Tammany Parish 
School Bd., supra. 


ee ee 
Iror later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 226-231] 


before the state could bring suit to annul a contract 
for the sale of school land held by an innocent as- 
signee, for irregularities or non-compliance with the 
statutory requirements for a sale, it must do equity 
by paying or tendering back the purchase money re- 
ceived under the contract.°* In Oregon the state 
land board, on receiving information that. an appli- 
cation for the sale of state school lands was fraudu- 
lent, has power, notwithstanding the receipt of a 
portion of the purchase price, to institute a hearing 
on notice, and on proof of the fraud to decline to is- 
sue a deed,°* and its decision is not reviewable by 
the courts.*°7 In Alabama the view has been taken 
that the remedy to avoid a sale on the ground of 
fraud in the purchase is by a proceeding to cancel 
the sale.°* Where fraud and illegality are charged 
as the grounds for the cancellation of a contract for 
the sale of school lands, the specific facts constituting 
the fraud and illegality must be set forth.°® Where 
a township received a part of the purchase-money of 
school lands and interest for several years on the 
balance, and expended the money for the purposes 
contemplated by the grant, and the purchaser had 
taken possession of the lands and made valuable im- 
provements thereon, the township must be deemed to 
have acquiesced in the sale and was estopped to deny 
its validity;*° and it was also held that certificates 
for the purchase of “agricultural college lands” 
would not be canceled, on the ground of fraud, where 
there had been a prior controversy over the same 
certificates, and a settlement of it by the payment of 
money by the person holding the certificates, and 
the settlement had been approved by the land 
board.*! One excepting to a sale of school lands 
cannot, on appeal to the circuit court, question the 
authority to make the sale, where the exceptions do 
not raise such question.‘ 

[§ 227] u. Patents or Deeds’*—(1) When Issued. 
A patent or deed is usually not issued for school land 
until it is fully paid for."4 

Corrected patent. It has been 


65. State v. Dennis, 39 Kan. 509, 
18 P 723 [foll State v. Williams, 39 
Kan. 517, 18 P 727]. 


asserted that it 
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of the petitioners or appraisers, nor 
that he had any notice of any irregu- 
in the proceedings prelimi- 
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is the duty of the officers of the state having charge 
of the issuance of school land patents to execute, on 
proper application and showing, a patent of correc- 
tion to free the title of the owner of school land 
from the difficulty arising from a clerical error in the 
issuance of the original patent.75 

[§ 228] (2) By Whom Executed. The state stat- 
utes usually designate the officers by whom patents 
or deeds shall be executed,’® and a patent or deed 
executed by officers other than those so designated is 
invalid.*? 

[§ 229] (3) Person Entitled To Receive Patent. 
Under statutes where school land was sold by the 
state and certificates of purchase issued on part pay- 
ment of the purchase money, and such land was sub- 
sequently sold under execution and a sheriff’s deed 
issued therefor, the grantee in such deed was enti- 
tled to a patent for the land on making full pay- 
ment therefor.’ 

[§ 230] (4) Validity of Patents. A patent for 
school land is not invalidated by mere irregularities 
in the sale or the proceedings leading up thereto,‘® 
nor does the fact that a patent, reciting that it is 
issued under a particular statute, does not refer to 
later statutes by which such statute was materially 
amended, render the patent void.8® Ordinarily a 
patent for land which has been previously sold to an- 
other person who has paid the entire purchase price, 
with interest and taxes, is void and confers no title 
on the patentee;*t but where a patent was issued 
to a purchaser and sent to the school commissioner, 
who returned the same, requesting that the patent 
be issued to an assignee, the validity of a second pat- 
ent to the assignee was recognized.®? 

[§ 231] (5) Effect of Patents or Deed. A patent 
from the state cures defects and irregularities in the 
application to purchase,®* and after a patent has is- 
sued it will be presumed, in the absence of fraud, 
that the necessary proceedings have been had to 
make the sale legal and valid.** As against the state 
and those claiming under it, a patent for school lands 


state, was invalid. McCabe v. Maz- 
zuchelli, 13 Wis. 478. 


[b] Practice not conforming to 


66. De Laittre v. Board of Comrs., 
149 Fed. 800. 


67. De Laittre v. Board of Comrs., 
supra. See Corpe v. Brooks, 8 Or. 222. 
68. Gabbett v. Knight, 169 Ala. 


624, 53 S 828. 

[a] Resale without a proper pro- 
ceeding to cancel is void. Gabbett 
v. Knight, 169 Ala. 624, 53 S 828. 

69. State v. Williams, 39 Kan. 517, 
18 P 727 [foll State v. Dennis, 39 Kan. 
509, 18 P 723, and foll State v. Car- 
lander, 39 Kan. 655, 18 P 818]. 

{aJ] Mere general averment of 
fraud and illegality, without stating 
the facts on which the charge is based, 
presents no issue and no proof is ad- 
missible thereunder. State v. Wil- 
liams, 39 Kan. 517, 18 P 727 [foll State 
v. Dennis, 39 Kan. 509, 18 P 723, and 


foll State v. Carlander, 39 Kan. 655, 
Seo Sols 
[b] Insufficient allegations.— 


Where, in an action to set aside a con- 
tract and cancel a certificate evidenc- 
ing a private sale of school land toa 
settler, which had been assigned to 
another, it was alleged that all of the 
persons who signed the petition re- 
questing a sale of the school land 
were not legal householders, and also 
that the appraisers appointed to ap- 
praise the land were not disinterested 
householders, but is was not averred 
or claimed that the officers acted dis- 
honestly in determining the sufficien- 
ey of the petition or in appointing ap- 
praisers, or that the assignee of the 
school Jand contract had any knowl- 
edge of any incompetency on the part 


nary to the sale, it was held that the 
defects mentioned were not sufficient 
grounds for the cancellation of the 
contract in the hands of the assignee. 
wLeate: vi, Dennis, 39 \kKan 509, 18° “P 
723 [foll State v. Williams, 39 Kan. 
Ddgrel o meme te 

70. State v. Stanley, 14 Ind. 409. 

71. Atty.-Gen. v. Ruggles, 59 Mich. 
123, 26 NW 419 (where it was con- 
sidered, however, that the facts 
showed fraud sufficient to warrant a 
cancellation but for such settlement). 

72. Brown v. Toler, 66 Ark. 361, 
50 SW 696. 

73. Deeds in general see Deeds 18 
Cedi Dp, L386. 

74. State v. Thompson, 22 Kan. 
219 [dist Iles v. Elledge, 18 Kan. 296]; 
Brooke v. Eastman, 17 S. D. 339, 96 


NW 699. 

75. Newlon v. Allen, 106 Kan. 526, 
188 P 248. 

76. See State v. Morgan, 52 Ark. 


150, 12 SW 243. 

[a] Title given by trustees de facto 
of school lands is valid, and cannot 
be questioned by their successors in 
office, or any other person. Moore v. 
Caldwell, Freem. (Miss.) 222. 

"7. State ve Morgan, 52 Ark.150, 
12 SW 243; McCabe v. Mazzuchelli, 13 
Wis. 478. 

[a] Patent by governor.—Where 
Const. art 10 §§ 7, 8, requires deeds 
and conveyances of the school and 
university lands to be made by the 
board of commissioners, a patent for 
such land, signed by the governor and 
countersigned by the secretary of 


statute.—Where the statute lodges 
the authority and duty to issue pat- 
ents for university land with the gov- 
ernor, mandamus will not lie to the 
secretary of state to issue a patent 
therefor, although it has been the 
practice for him to issue them. Crane 
v. Secretary of State, 51 Mich. 195, 
16 NW 376. 

[c] But state cannot take advan- 
tage of defective execution of a deed 
or patent where the land purchased 
from the state was paid for, so that 
it was its duty through its proper 
officers to make the purchaser a deed. 
ae v. Taylor, 135 Ark. 232, 205 SW 

Cerf v. Reichert, 73 Cal. 360, 
ea Oy 

[a] Statute applied, although orig- 

inal purchaser had assigned certificate 

to another. Cerf v. Reichert, 73 Cal. 

360, 15 2) 10: 

79. Sexton v. Appleyard, 34 Wis. 


35 


80. Bradley v. Parkhurst, 20 Kan. 
462. 
81. Richards vy. Griffith, 1 Kan. A. 


bys its a aa oo 


82. Welch v. Dutton, 79 Ill. 465. 

83. Green v. Hayes, 70 Cal. 276, 11 
12) leas 

84. Township No. 23 School Trus- 
tees v. Allen, 21 Ill. 120; State v. 


Knapp, 136 Miss. 709, 101 S 438. 

[a] Selection of land.—(1) A pat- 
ent from the state conveying as 
school land, land outside of a school 
section, and uninterrupted and notori- 
ous possession under such patent for 
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vests in the purchaser the legal fee simple title 
thereto,*® which will prevail over an equitable title 
accompanied by possession,®® and as against all the 
world a patent for school] lands regular in form is 
prima facie evidence of title in the patentee.’* 
acceptance by the purchaser of a deed containing 
an unauthorized and invalid reservation does not, it 
has been held, estop such purchaser from subsequent- 
ly demanding a deed without such reservation.’§ 
Relation back. A junior patent issued under the 
compulsion of a proceeding by mandamus may re- 
late back to the date of the patentee’s application 
so that the patentee’s rights would prevail over the 
rights of a prior patentee whose application was sub- 
sequent to that of the junior patentee,®® although 
a bona fide claimant under the senior patentee may 


over twenty years, authorizes the pre- 
sumption that a proper selection of 
the land conveyed was made before 
the state asserted title to it and is- 
sued the patent. Knabe v. Burden, 
88 Ala. 436, 7 S 92 [foll Woodstock 
Iron Co. v. Fullenwider, 87 Ala. 584, 
6 S 197, 13 AmSR 73; Bozeman v. 
Bozeman, 82 Ala, 389, 2S 732; Long v. 
Parmer, 81 Ala. 384, 1 S 900; Gosson 
v. Ladd, 77 Ala. 223; Kelly v. Han- 
eock, 75 Ala. 229; Matthews v. Mc- 
Dade, 72 Ala. 377; McArthur v. Car- 
Pie, $2 Alaz-75, 70 AmD 5297.0) (2) But 
it has been held that a patent of lands 
in a section other than a school sec- 
tion which recited the act of con- 
gress granting to the state for school 
purposes sections sixteen and thirty- 
six in each townskip, but contained 
no recital as to the acts or proceed- 
ings whereby the state acquired title 
to the land covered by the patent, did 
not raise a presumption that the state 
ever owned such land. See Butler v. 
Drake, 62 Minn, 229, 64 NW 559. 

85. Peo. v. Auditor of Public Ac- 
counts, 3 Ill. 567; Robinson v. Hague, 
63 Iowa 273, 19 NW 208; Harmon v. 
Steinman, 9 Iowa 112. 

[a] Effect of school commission- 
er’s receipt of patent.—Under the stat- 
utes then existing in relation to the 
sale of school lands, the school com- 
missioner might be considered the 
legally constituted agent, both for the 
state and the purchaser, to receive the 
patents, and when they were delivered 
to him, in compliance with the stat- 
ute, the title was divested out of the 
state and became vested in the pur- 
chaser, and one to whom the certifi- 
cate of purchase was assigned after 
the issuance of patent was not en- 
titled to receive a patent in his own 
name. Peo. v. Auditor of Public Ac- 
counts, 3 Ill. 567. 

[b] Prior to issuance of patent the 
purchaser has only an equitable in- 
terest. Beatty v. Wilson, 161 Fed. 
453. 

86. Harmon v. Steinman, 9 Iowa 
112. Compare McClanahan v. McClan- 
ahan, 258 Mo. 579, 167 SW 991 (the 
equitable title of a purchase was not 
affected by the act of his son after 
his death in procuring a patent in 
the son’s name). 

87. Richards v. Griffith, 57 Kan. 
234, 45 P 600 [rev 1 Kan. A. 518, 41 


P 196]; Reynolds v. Weiss, 27 Wis. 
450. 
[a] Even without preliminary 


proof of title in state, a patent issued 
by the commissioner of school and 
university lands may be read in evi- 
dence. Reynolds v. Weiss, 27 Wis. 
450. 

{b] Evidence insufficient to avoid 
the effect of the patent. Holland vy. 
Netierberg, 107 Minn. 380, 120 NW 
527 (where the court said that pat- 
ent regular on its face, duly executed, 


is conclusive evidence of regular 
title). 
88. State v. McKelvie, 111 Nebr. 


224, 196 NW 110. 
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The 
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[a] Reservation of minerals.— 
State v. McKelvie, 111 Nebr. 224, 196 
NW 110. 

89. Bernhard v. Wall, 184 Cal. 612, 
194 P 1040. 

90. Bernhard v. Wall, supra. 

OF.) UEby.desve O. (S440) ADD. CDe.C.) 
451 [certiorari granted 217 U. S. 681 
mem, 31 SCt 228 mem, 54 L. ed. 1207 
and aff 225 U. S: 347, 32 SCt 
3, . 11147; State v. Hyde, 
88 Or. 1, 169 P 757, 171 P 582, AnnCas 
1918E 688. 

[a] Right to relief and defenses.— 
(1) Deed will be canceled, where ap- 
plication was not made for benefit 
of applicant, the accompanying affi- 
davit was false, and applicant’s rights 
within a week were assigned to the 
party obtaining the deed. State v. 
Hyde, 88 Or. 73, 169 P 777. (2) Where 
through applications of dummy ap- 
plicants and false affidavits school 
lands were obtained by nonresidents 
in large quantities, there was fraud 
justifying cancellation although the 
state received the price at which the 
lands were held. State v. Hyde, 88 
Or del GOW STON. in Lk oS ose Annas 
1918E 688. (3) Where a deed to school 
lands had been executed to the United 
States by grantee of state as basis 
of lieu land selections, but was not 
accepted, pendency of proceedings in 
the land office involving the selection 
ot the lieu lands did not prevent ac- 
tion to cancel the deeds from the 
state. State v. Hyde, 88 Or. 1, 169 P 
15%, 171 RP 582, AnnCas1918E . 688. 
(4) In such case, whether alleged pur- 
chasers of the selected lands were 
bona fide purchasers was immaterial. 
State v. Hyde, 88 Or. 1, 169 P 757, 171 
P 582; AnnCas1918E 688. (5) State 
was not chargeable with laches for 
failure to act for cancellation of deeds 
for fraud in the inception of the fraud, 
although there were suspicious cir- 
cumstances which apparently passed 
unnoticed. State v. Hyde, 88 Or. 1, 
169 P7157, dvi P 582, AnnCasl91sh 
688. (6) Delay of fifteen years in 
bringing suit based on fraudulent ap- 
plications was not necessarily laches. 
State v. Hyde, 88 Or. 1, 169 P 757, 171 
P 582, AnnCas1918E 688. (7) Where 
title had already passed from state 
when patent, which was obtained from 
the state by fraud, was issued, it 
could not on that account maintain a 
suit to have it declared void as it was 
not being damaged or injured by its 
issuance. State v. Alabama Land, 
etc., Co. 210 Ala, 162). 9% 1S 5389. 

[b] United States as party.—(1) 
Deeds to school lands were not sub- 
ject to cancellation for fraud in a 
suit to which the United States was 
not a party, where the lands had been 
conveyed to, and accepted by, the 
United States as a basis for lieu land 


selections. State v. Hyde, 88 Or. 75, 
LOIIR eT8s Statekyv. sey dewsse On 73, 
169 P 777; State v. Hyde, 88 Or. 66, 


169 P 775, 171 P 583; State, v. Hyde, 
88 Or. 1, 169 P 757, 171 P 582, AnnCas 
1918EH 688. (2) But where the deeds 


[$§ 231-232 


acquire rights superior to those of the junior paten- 


[§ 232] (6) Attack on Patent or Deed. The state 
may, in a proper case, maintain an action to cancel or 
annul a deed or patent for fraud.®* 
state board in charge to exercise the discretion of 
having the land surveyed prior to a sale so as to de- 
termine the number of acres in the tract sold in the 
absence of fraud is not ground for cancellation or 
annulment.®? _The state is‘a necessary party to a 
suit to set aside a deed from the state.®* 

Right of private person to attack in general. A 
suit to set aside a deed from the state cannot be main- 
tained by a private citizen having no interest in the 
But the view has been taken that one who 
has a prior equitable title to receive patent superior 


Failure of the 


to school lands had not been accepted 
and lieu selections had not been ap- 
proved, suit to cancel the state’s 
deed was determinable without the 
presence of the United States as a 
party. State v. Hyde, 88 Or. 81, 169 
P 779; State v. Hyde, 88 Or. 75, 169 
122 ies State v. Hyde, 88 Or. 61, 169 P 
774, 

[c] Evidence held sufficient: (1) 
To show that the applications to pur- 
chase were fraudulent. State v. Hyde, 
88 Or. 75, 169 P°778; State v.. Hyde, 
88 Or. 61, 169 P 774. (2) To show that 
applications to purchase were secured 
for the benefit of another. State v. 
Hyde, 88 Or. 66, 169 P 775, 171 P 583. 
(3) To establish conspiracy to secure 
school lands in fraud of the public 
policy of the state through dummy 
applicants and to show that a defend- 
ant was a party to such conspiracy. 
State v. Hyde, 88 Or. 1, 169 P 757, 171 
P 582, AnnCas1918E 688. (4) To show 
that a party to the suit was not an 
innocent purchaser. State v. Hyde, 
88 Or. 1, 169 P 757, 171 P 582, AnnCas 
1918E 688. 

[d] Evidence held insufficient (1) 
to warrant relief to state. State v. 
Alabama Land, ete., Co., 210 Ala. 162, 
97 S 539. (2) Evidence that applica- 
tions’ to purchase school lands were 
sworn to before a notary public who 
had procured other fraudulent appli- 
eations and that applicant’s rights 
were assigned four days later was not 
sufficient to prove fraud. State vy. 
Hyde, ‘88 Or. 75; 169 P 778. 

[e] Relief.—(1) State cannot re- 
cover the lands and also have an ac- 
counting from the grantees for money 
secured by them through attempted 
exchange of lieulands. State v. Hyde, 
88 Or. 1) 1690P 757, 171. P 582; AnnGas 
1918E 688. (2) Where grantee of 
school lands executed deeds to the 
United States as basis of lieu land 
selections, parties selecting lieu lands 
under power of attorney were not en- 
titled to the consideration paid the 
state on cancellation of the deed. 
State v. Hyde, 88 Or. 66, 169 P 775, 171 
ae State v. Hyde, 88 Or. 61, 169 EB 

92. Peo. v. G. H. Hard Land Co., 51 
Colo: 260; 117 P 141: 

[a] In suit by United States to set 
aside the approval of the secretary 
of the interior of selections of land 
made by the state in lieu of school 
lands, and to declare void title ac- 
quired from the state of the lands se- 
lected, evidence was held to show that 
defendant, grantee of the state, who 
procured the divesting of the title of 
the United States, had reason to be- 
lieve that the land was most valuable 
for phosphate deposits. Os, gp Sseewe 
Charleston Min., etc., Co., 298 Fed. 127 
Laff 3 F. (2d) 1019 (aff 273 U. S. 220, 
47 SCt 348, 71 L. ed. 618)]. 

93. Powers v. Webster, 47 Wash. 
99, 91 P 569 (so holding for the reason 
that, if the deed is set aside, the 
property reverts to the state). 

94. Powers v. Webster, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 232-235] 


to that of the patentee may enforce his equity by ac- 
tion, or, when he is defendant, by answer, in which 
the court may cause regular title to be vested in him 
and adjudge possession to him;®> and where a sale 
of school lands has been set aside and the lands sold 
and patented to another, the latter may, upon the 
refusal of the first patentee to deliver up his patent, 
maintain a suit to have it canceled and to enjoin the 
holder from asserting any claim to land.®* The fail- 
ure of the holder‘ of the beneficial estate to appear 
before the register of the state land office and con- 
test the patentee’s right to a patent does not conclude 
such holder from asserting his right.97 In an action 
brought by a person in possession of school lands 
under a certificate of purchase to quiet his title 
against the holder of a patent to such land, the bur- 
den rests on plaintiff to show the invalidity of the 
patent.°® 

Collateral attack. A patent for school lands, valid 
on its face, is not subject to collateral attack;®® but 
a patent which is void on its face may be attacked in 
any controversy. 

[§ 233] (7) Suits To Compel Issuance of Patents. 
The state commissioner of public lands, being a mere 
ministerial officer of the state to execute its deed, is 
not a necessary party to a suit against the state to 
compel a conveyance of school lands.2 The com- 
plaint must, of course, show plaintiff’s right to the 
relief demanded. 

[§ 234] v. Title and Rights of, and Transfer by, 
Purchaser‘—(1) In General. A purchaser of state 
school lands derives title from the state and not 
from the United States.° A purchaser of school 
lands is not bound to see the purchase money prop- 
erly applied, and henee,his title is not defeated by an 
illegal application of the proceeds;® and if he pur- 


chases at a price for which the lands could be law- 


fully sold his title is not affected by the fact that 
the land was worth more than the price paid and 
would probably have brought more if sold at pub- 


95. Holland v. Netterberg, 107 


PUBLIC LANDS 


Hurst v. Hawn, 5 Or. 275 (decision 
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lie auction.?’ One who procured a location of land 
to himself, pending an appeal to determine the rights 
of the parties to a location of the land under the 
Schoo] Land Act, must be deemed to hold the land in 
trust for the successful party to such appeal and 
might be decreed to transfer the same to such party 
on being reimbursed his expenses.® 

Rights in respect of timber on land. Where the 
statute authorizing a sale of school lands imposes 
no condition upon the purchaser as to the manner in 
which he shall use the land, one who has purchased 
such land and paid a part of the purchase money and 
given his notes for the balance and is in lawful pos- 
session, has a right to cut timber on the land.? Al- 
though the state may maintain an action against a 
purchaser in possession for cutting timber which he 
is prohibited by the statute from cutting,?™ an injury 
to the seeurity is an essential element of such a cause 
of action,'! and the state is not entitled to recover 
the full value of the timber cut, irrespective of the 
question whether there remains a sufficient security 
for the unpaid purchase money.t? One who pur- 
chases school land from the state does not acquire 
any title to timber cut therefrom by a trespasser be- 
fore his purchase.!# 

Mineral reservation. A purchaser has been held 
bound by a contract containing mineral reservations 
where he was not misled in respect of the insertion 
of such reservation, but under some statutes the 
purchaser is entitled to a conveyance free from a 
mineral reservation.15 

Deferred payments. Where a sale is upon de- 
ferred payments, the equitable title passes to the 
purchaser, and the legal title remains in the state.1® 

[§ 235] (2) Assignment, Conveyance, Mortgage, 
or Sale by Purchaser. It is usually recognized that a 
purchaser of school lands who has not yet received 
his patent or deed has nevertheless such an interest 
in the lands as he may convey to another,’* and he 
may assign his certificate or contract of sale, and 


less’’). 


Minn. 380, 120 NW 527. 

96. Burrows v. Rutledge, 76 Wis. 
22, 44 NW 847. 

97. Bludworth v. Lake, 33 Cal. 255. 

98. Richards vy. Griffith, 57 Kan. 
234, 45 P 600 [rev 1 Kan. A. 518, 41 
aE LSIG ic 

[a] Sufficiency of evidence.—The 
facts that the certificate of purchase 
was prior to the date of the patent, 
that plaintiff was in possession of the 
jJand, that he had paid all the interest 
payments required by law, and that 
the balance of the purchase money 
was due, were sufficient to overcome 
the patent, where it appeared that the 
land has been taxable for a considera- 
ble number of years, and no proof 
was made with reference to the pay- 
ment of the taxes or with reference 
io the transactions between the pat- 
entee and the officers authorized to 
make sales of school lands on which 
the action of the governor in issuing 
the patent was based. Richards v. 
Griffith, 57 Kan. 234, 45 P 600 [rev 1 
Kan, A. 518, 41 P 196). 

99. Dodge v. Perez, 7 F. Cas. No. 
3,953, 2 Sawy. 645; State v. Morgan, 
52 Ark. 150, 12 SW 2438; Churchill. v. 
Anderson, 56 Cal. 55 [foll Doll v. 
Meador, 16 Cal. 325]; Graham v. 
Reed, 83 Cal. A. 516, 257 P 131. Com- 

are Hermocilla v. Hubbell, 89 Cal. 
5, 26 P 611 (where one claiming under 
a patent for school lands from the 
state brought ejectment against per- 
sons who were in possession of the 
Jand as mining claims under locations 
made in accordance with the law and 
the local customs, defendants could 
contest the patent, as they were in 
privity with the United States); 


of a board of school land commission- 
ers as to the right to a deed, although 
final so far as the interest of the state 
is concerned, does not prevent another 
person who claimed the land under 
the same law from showing, in a 
proper proceeding, that a deed made 
by the board was obtained through 
fraud or upon false testimony). 

Dos etate. ve. Morrow, ib2 Arkiod50; 
12 SW 243; Churchill v. Anderson, 
ha 55 ({foll Doll v. Meador, 16 Cal. 
O4e . 

2. Romine v. State, 7 Wash. 215, 
84 P 924. 

3. Driscoll v. State Bd. of Land 
Comrs., 23 F. (2d) 63 [certiorari den 


aa 3 S. 586, 48 SCt 433, 72 L. ed. 
000). 
[a] Bill insufficient to state cause 


of action to require issuance of patent 
to school land without mineral reser- 
vation. Driscoll v. State Bd. of Land 
Comrs., 23 F. (2d) 63 [certiorari den 
277 WW. S. 586, 48 SCt 433, 72 L. ed. 
1000]. 

4. Levy of execution on interest to 
public lands see Executions § 80. 

5. Street v. Columbus, 75 Miss. 822, 
23 S 773. See Dunbar Lime Co. v. 
Utahaldaho» Sugar Co., 1h (2d) 
351 (claimant in possession may set 
up claim that adverse claimant has 
no title that such adverse claimant 
claimed as lessee of land from state). 

6 State v. Stringfellow, 2 Kan. 
263, 315 (where it was said: “If the 
purchase money were improperly ap- 
plied by the trustee, it might be that 
the lands would be subject to a charge 
for the amount of the value thereof 
fixed by the legislature, but the pur- 
chaser would have the title neverthe- 


7.. State v. Stringfellow, supra. 

8. Dolhequy v. Tabor, 22 Cal. 279. 
9. Schmidt v. Vogt, 8 Or. 344. 

10. State v. Weston, 17 Wis. 107. 
11. State v. Weston, supra. 

12. State v. Weston, supra. 

13. Paine v. White, 21 Wis. 423 
State v. School, Land 
Comrs.,. 19. Wis. 237]. 

14. State v. Field, 31 N. M. 120, 
24d PaO 

15. Walpole v. State Land Comrs., 
62 Colo. 554, 163 P 848, : 

[a] Under Rev. St. §§ 5167, 5185, 
providing that conveyance shall vest 
title in fee or fee simple (1) the state 
board of land commissioners has no 
power to reserve the mineral rights 
in such conveyances. Walpole vy. 
State Land Comrs., 62 Colo. 554, 163 
P 848. (2) The purchaser’s knowl- 
edge that a mineral reservation would 
be incorporated in his conveyance, 
his payment of the purchase price in- 
stallments after knowing board of 
land commissioners had granted a 
mining lease covering his property, 
and his application for such a lease, 
did not estop him from contesting the 
validity of such mineral reservation. 
Walpole v. State Land Comrs., supra. 

16. Clark v. Cimarron County, 
(ORI)5) 285. PP. 127. 

17. Cal.—Watkins v. Lynch, 71 Cal. 
21, 11 P 808; Stanway v. Rubio, 51 
ae 41; Bludworth v. Lake, 33 Cal. 

55. : 

T1l.—Welch v. Dutton, 79 Ill. 465. 

Iowa.—Churchill v. Morse, 23 Iowa 
229, 92 AmD 422. 

Kan.—Reynolds  v. 
Kan. 91, 1 P 388. 

Nebr.—Burrows  v. 


ete., 


Reynolds, 30 
Hovland, 40 
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his interest in the land thereunder,!® and the as- 
signee acquires all the rights of the original pur- 
but the prevalence of a custom of as- 
signing a certificate of purchase in blank and passing 
it from hand to hand is insufficient to give it the 
character of a negotiable instrument,?° and an as- 
signee does not take a certificate of purchase or sale 
or the contract as an innocent holder for value, and 
has no greater protection or rights than his as- 
On a bill by the assignor of a certificate 
of purchase of school land to compel a reassign- 
ment, defendant cannot raise the objection that com- 
plainant procured the certificate by fraudulent repre- 


chaser ;° 


signor.?? 


Nebr. 464, 58 NW 947. 

N. D.—Walsh County School Dist. 
No. 109 v. Hefta, 35 N. D. 637, 160 NW 
1005. 

Wis.—Jarvis v. Dutcher, 16 Wis. 
307; Smith v. Mariner, 5 Wis. 551, 68 
AmD 73. See Johannesson v._ Bor- 
schenius, 35 Wis. 131; Onson v. Cown, 
22 Wis. 329. 

But see McKinney v. Bode, 33 Minn. 
450, 283 NW 851. 

[a] Contract in violation of law.— 
Under Pol. Code § 3500, relative to 
acquiring title to school lands from 
the state, and requiring the applicant 
to swear that he is a citizen of the 
county and a resident of the state, 
and that he has not entered any of 
such land, which, together with that 
then sought to be purchased, exceed- 
ed three hundred and twenty ‘acres, a 
contract by which one of two persons, 
each of whom claims adversely to the 
other the right to acquire title to 
nearly five hundred acres of public 
land, agrees to convey to the other 
all the title which he had or might 
have in about four hundred acres of 
it, he having already taken steps to 
have other persons enter in it in their 
names, under the school land laws, 
but for his benefit, is void as in vio- 
lation of the spirit of the law, and 
will not be enforced. Kreamer v. 
Barl, 91 Cal! 112;°27 PB 735. 

18. De Laittre v. Board of Comrs., 
149 Fed. 800 (aw of Oregon); Hen- 
shall v. Marsh, 151 Cal. 289, 90 P 693; 
Abernathy Furniture Co. v. Spencer, 
59 Kan. 168, 52 P 425; Knott v. Tade, 
58 Kan. 94, 48 P 561; Oberlin Loan, 
etc., Banking Co. v. Flinn, 58 Kan. 
83, 48 P 560. 

[a] The assignment need not be 
filed for record in the commissioner’s 
office in order to secure the rights of 
the assignee as against a purchaser 
at execution sale under a judgment 
against the assignor rendered subse- 
quent to the assignment. Churchill 
v. Morse, 23 Iowa 229, 92 AmD 422. 

19. Henshall v. Marsh, 151 Cal. 
289, 90 P 693; Risdon v. Steyner, 9 
Cal. A. 344, 99 P 377; Martin v. Coch- 
ran, 81 Kan. 602, 106 P 45. 

{a] Assignment to purchaser at 
sale after attempted forfeiture.—One 
who purchases a certificate of sale of 
school lands from the proper officer 
in good faith, supposing such lands 
were legally offered for sale, but who 
afterward learns that they had pre- 
viously been sold, and that the rights 
of the former purchaser or his as- 
signee had not been legally forfeited 
may purchase an assignment of the 
former certificate, and ignoring the 
void sale, perfect his rights under 
such certificate. Roll v. Nation, 82 
Kan. 675, 109 P 392; Hickert v. Van 
Doren, 76 Kan. 674, 92 P 593. 

20. Smith v. Clarke, 7 Wis. 551. 
See Whitney v. State Bank, 7 Wis. 
620. 

21. U. S.—De Laittre v. Board of 
Comrs., 149 Fed. 800 (holding that an 
assignee of a certificate obtained by 
fraud is not entitled to a deed from 
the state). 

Ariz.—Union Oil Co.-v. Norton-Mor- 
gan Commercial Co., 23 Ariz. 236, 202 
era eit: 
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Mortgage. 


Cal.—Taylor v. Weston, 77 Cal. 534, 
20 P 62; Kleinsorge y. Burgbather, 
6 Cal. A. 346, 92 P 199. 

N. D.—Trumbo v. Vernon, 22 N. D. 
191, 133 NW 296. 

Okl.—Winter vy. Schneider, 120 Okl. 
299, 251 P 609. 

a ae eS v. Silverthorn, 12 Wis. 

_[a] Unrecorded mortgage.—An as- 
Signee, receiving a certificate of pur- 
chase of state lands in good faith for 
a valuable consideration without 
knowledge of an unrecorded mort- 
gage, takes free from the mortgage 


lien. Butler First Nat. Bank v. 
Welch, 119 Okl. 270, 250 P 100. . 
[b] Where two persons own 


school land certificates in common, 
possession thereof by one of them is 
not such indicium of exclusive title 
as will enable him to pass a good title 
to an innocent purchaser. Smith vy. 
Clarke, 7 Wis. 551. 

22. Spoon vy. Gilbert, 44 Mich. 535, 
T NW -157. 

23. Stanway v. Rubio, 51 Cal. 41; 
Bludworth v. Lake, 33 Cal. 255; Peo. 
Leconte te of Public Accounts, 3 Ill. 


[aj] Where a patent has been is- 
sued to the first purchaser prior to 
the assignment of the certificate of 
purchase, the assignee is not entitled 
to receive a patent dn his own name. 
Peo. v. Auditor of Public Accounts, 3 
TN. “56% 4 P 

[b] Assignment by widow of orig- 
inal purchaser.—Where one who had 
bought school land from the state be- 
fore there was any statute declaring 
forfeiture for default in paying in- 
terest and taxes died with his taxes 
ten months overdue, and his widow 
assigned the certificate, and delivered 
possession to another, who paid all 
the balance of the price of the land, 
with interest and taxes, and got a 
patent, the title of the original pur- 
chaser’s minor child to half the land 
remained unimpaired as against such 
patentee, subject to her payment of 
her share of the balance paid. Reyn- 
olds v. Reynolds, 30 Kan. 91, 1 P 388. 

24. Union Oil Co. v. Norton-Mor- 
gan Commercial Co., 23 Ariz. 236, 202 


P 1077; Bibbler v. Walker, 69 Ind. 
362; Young v. Corless, 56 Utah 564, 
191 P 647; Jarvis v. Dutcher, 16 Wis. 


ae Dodge v. Silverthorn, 12 Wis. 


[a] Where assignee of certificate 
had paid the state the amount due 
on the land, he has a prior lien to the 
mortgage to the extent of the amount 


ae Dodge v. Silverthorn, 12 Wis. 
[b] The prohibition of Const. art 


10 § 3, against encumbrance of state 
lands, which was a recognition of the 
contract between the state and the 
government contained in Enabling Act 
§ 28, does not prevent the mortgage 
or encumbrance of the interest of the 
purchaser of state lands under his 
contract of purchase. Union Oil Co. 
v. Norton-Morgan Commercial Co., 23 
Ariz. 236, 202 P 1077. 

{c] Assignment as mortgage.—An 
assignment of a certificate as securi- 
ty for a debt constituted an equita- 
ble mortgage of the interest of the 


[§ 235 


‘ 


sentations as to the value of the land as this con- 
cerns only the state.?? 
state school land warrant conveys all his right, title, 
and interest in the land before the issue of the pat- 
ent of the state to him, he conveys not only his bene- 
ficial interest in the land, but also his right to a 
conveyance of the legal title.?* 
According to some eases the holder of 
a school land contract or certificate has a mortgage- 
able interest in the land.?* 

Method of transfer. 
the transfer may be by deed,?° or assignment.”® But 
statutory provisions regulating the method of -as- 


Where one who has located a 


The view has been taken that 


mortgagor in real estate, and not a 
pledge of personalty. Young v. Cor- 
less, 56 Utah 564, 191 P 647. 

{d] Filing or recording.—A mort- 
gage on land sold by the state, execut- 
ed by the holder of the certificate of 
purchase, filed in the office of the com- 
missioner of the land office, is not con- 
structive notice to subsequent pur- 
chasers in good faith; it should have 
been filed in the county cierk’s office. 
Butler First Nat. Bank v. Welch, 119 
OkKl. 270, 250 P 100. 

{e] Foreclosure and redemption.— 
(1) After a sale of a certificate by a 
creditor, the debtor, or his personal 
representative, could redeem under 
Comp. L. (1917) §§ 6940, 6941, in view 
of §§ 5597, 5848, 5862. Young.v. Cor- 
TESS\5:6: aU tah} 5.641 Od eG 4 iene aD. 
Where certificates were assigned as 
security for debt, and after the death 
of the debtor the certificates were 
treated as personal property and sold 
as a pledge under a decree of court, the 
personal representative of the debtor 
was not estopped to deny that the cer- 
tificates were personal property, and 
could redeem from the sale, under §§ 
6940, 6941. Young v. Corless, supra. 
(3) But the administratrix of mort- 
gagor, who stood by while certificates 
of sale of state land, issued under 
Comp. L. (1917) § 5589, were sold by 
the mortgagee as personalty and bid 
on them without objection, thereby 
acquiesced in the sale, and waived the 
notice prescribed by the statute for 
sales of real estate under mortgage 
foreclosure. Young v. Corless, supra. 
(4) Upon redemption of certificates 
of sale of state land, which were sold 
under foreclosure, the purchaser on 
foreclosure was entitled to install- 
ments paid the state to keep the con- 
tracts alive and also taxes paid with 
interest. Young v. Corless, supra. 
(5) In an action to redeem eertifi- 
cates, the court, on finding for plain- 
tiff, should not have determined the 
status of the property, and directed 
in its judgment that the property re- 
deemed ‘“‘shall be free and clear of all 
liens and incumbrances of every char- 
acter connected with or growing out 
of” proceedings in which the certifi- 
cates were ordered sold. Young v. 
Corless, supra. 

25. Henshall v. Marsh, 151 Cal. 289, 
90 P 693; Walsh County School Dist. 
No. 109 v. Hefta, 35 N. D. 687, 160 NW 


1005. 

26. Henshall v. Marsh, 151 Cal. 289, 
90 Pi 698% 

[a] Assignment of school land 


certificate is conveyance within the 
statutory definition of a “conveyance’”’ 
(Gen. St. [1913] § 6813)<""Werntz v. 
Bolen, 135 Minn. 449, 161 NW 155. 


[b] Assignment in blank (1) has 
been given effect. Martin v.- Coch- 
ran, 81 Kan. 602, 106 P 45. (2) But it 


has been held that an assignment of 
school land certificates in blank as to 
grantees is a nullity until the name 
of the grantee is inserted. Werntz 
v. Bolen, 135 Minn. 449, 161 NW 155. 
(3) Where a person to whom the agent 
of the rightful owner of a certificate 
sold and delivered such certificate aft- 
er inserting the purchaser’s name in 
the blank assignment, had knowl- 


eee 


lor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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signing or transferring school land certificates must 
be complied with,?? and, according to some cases, 
such certificates can only be sold and ‘transferred 
like any other real estate contract,?8 but the equita- 
ble interest in the land created by the certificate may 
be transferred by deed without an assignment. of the 
certificate.2® A provision in the contract of sale of 
school lands that no assignment thereof shall be valid 
unless indorsed thereon is for the benefit of the 
state only, which alone can insist upon a compliance 
therewith, and hence a failure to indorse an as- 
signment on the contract does not render such as- 
signment void.?° 

[§ 236] (3) Sales for Taxes.34 A sale of school 
land for taxes, where such land is not taxable be- 
cause title remains in the state, is void.?? Under 
some statutes, where school lands, on which only a 
part of the original purchase money has been paid, 
are sold for taxes, the right of redemption from such 
tax sale is limited to one year from the date of the 
certificate of sale;?* and, if the original purchaser 
fails to redeem within such time, the holder of the 
tax sale certificate, on payment of the balance due 
the school fund, and compliance with the other pro- 

35. 
612, 194 P 1040. 


36. 
Wash. 


edge of facts in reference to the 
ownership of the land which would 
cause an ordinarily prudent person 
to make inquiry, and no such inquiry 


was made, the buyer is estopped to 37. 
claim the land against the true own-| 64 P 902. 
er. Trumbo v. Vernon, 22 N. D. 191, 338. 


PUBLIC LANDS 


Bernhard v. Wall, 
Knapp v. Douglas County, 100 
25 Oe B59 

State v. Frost, 25 Wash. 134, 


Hester v. Crisler, 36 Miss. 681; 
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visions of the statute in relation to sales of school 
lands, is entitled to a patent from the state.24 A 
subsequent purchaser, after land purchased from the 
state and not fully paid for has been sold to the 
state for delinquent taxes assessed against the origi- 
nal purchaser, is not required to pay to the state 
a sum equal to such delinquent taxes, where the 
tax sale to the state is invalid.2® In Washington, 
payment of taxes upon school lands granted under a 
contract of sale, by which title is retained in the 
state pending full payment, cannot be enforced by 
the issuance of a certificate of delinquency and a 
foreclosure thereof.?* Where the state has canceled 
a sale of school lands for nonpayment of install- 
ments due on the purchase price, a purchaser under 
a subsequent sale for county taxes acquires no in- 
terest in the lands.°7 

[§ 237] w. Curative Acts. In some of the states 
defects and irregularities in sales of school land have 
been cured by statute.?8 

[§ 238] 4. Leases of School Lands?®—a. Authori- 
ty To Lease and Conditions Precedent. In a number 
of states there is authority for the leasing of school 
lands*°® of the state by some designated public officer 
184 Cal, [dad] Consent of inhabitants.—(1) 
Under Acts (1918) e 351, considered in 
connection pari materia with Code 
(1906) § 4711 (Hemingway Code § 
7522), no lease for a longer term than 


a year can be made unless the con- 
sent of the inhabitants of the town- 


133 NW 296. 

27. Lucia v. Schaefer, 109 Okl. 167, 
233 P 444; Jarvis v. Dutcher, 16 Wis. 
307. 

bad. e2 
in writing.—Jarvis v. Dutcher, 16 Wis. 


307. 
28. Whitney v. State Bank, 7 Wis. 
620; Smith -v. Clarke, 7 Wis. 551; 


pe vy. Mariner, 5 Wis. 551, 68 AmD 
3 


29. Jarvis v. Dutcher, 16 Wis. 307 
(holding, however, that where the 
grantee of an equitable estate acquired 
under a school land certificate does 
not procure the certificate to be as- 
signed to him, he acquires no rights 
that can be enforced at law, and can- 
not obtain a patent for the land or 
maintain ejectment for it). 

30. Burrows vy. Hovland, 40 Nebr. 
464, 58 NW 947. 

31. Redemption from tax sale in 
general see Taxation [37 Cyc 1381- 
1421]. 

32. Edwards v. Butler, 89 Miss. 
LT, 425 3817 

83. Larabee v. Prather, 51 Kan. 
743, 33 P 608. 

Sale for taxes in general see Taxa- 
tion [37 Cyc 1280-1380]. 


34. Larabee v. Prather, 51 Kan. 
743, 33 P 608. See Ewing v. Baldwin, 
24 Kan. 82 


questioned by any private person.— 
Mayse v. Belt, 84 Kan. 211, 114 P 232 
{den reh 83 Kan. 746, 112 P 624]; 
Baker v. Newland, 25 Kan. 25. See 
Ewing v. Baldwin, 24 Kan. 82. 

{b] Preliminaries to obtaining pat- 
ent.—On presentation of a certificate 
of the county clerk showing that the 
holder of a tax sale certificate of 
school lands which had been issued 
more than one year, and from which 
sale the original purchaser had failed 
to redeem, had paid the full amount of 
purchase money, and all interest due, 
for the school lands described in the 
tax sale certificate, it was the duty 
of the auditor of state to certify there- 
on that he had charged the county 
treasurer of the county where the 
land was located with the full amount 
of the purchase money mentioned in 
the original sale certificate, in order 
to enable the holder of such tax sale 
certificate to obtain a patent for the 
land. Larabee vy. Prather, 51 Kan. 
743, 33 P 608. 


Statute requiring assignment 


Keane v. Brygger, 3 Wash. 338, 28 P 
653. See State v. Sickler, 9 Ind. 67. 
[a] It should not be assumed that 
the legislature has ratified sales of 
school lands secured by gross fraud 
unless the language of the statute 
leads ‘unmistakably to that conclu- 
sion. State v. Hyde, 88 Or. 1, 169 P 
757, 171 P 582, AnnCas1918E 688. 
bt tse hia curative acts see infra § 

39. Iheases of Texas school lands 
see infra §§ 636-646. 

40. Ala.—State v. Mobile County 
School Comrs., 183 Ala. 554, 63 S 76; 
Bullock v. Governor, 2 Port. 484. 

Colo.—In re Leasing State Lands, 
18 Colo: 359, 32 P 986. 

Ind.—Garwood vy. Cox, 4 Blackf. 93. 

La.—Garland vy. Jackson, 7 La. Ann. 


68. 

Miss.—Moss Point Lumber Co. y. 
Harrison County, 89 Miss. 448, 42 S 
290, 873. 

Nebr.—Hile v. Troupe, 77 Nebr. 199, 
109 NW 218. 

Oh.—Hart v. Johnson, 6 Oh. 87, 538. 

Okl.—Noel v. Barrett, 18 Okl. 304, 
90 P12. See Magnolia Petroleum Co. 
v. Price, 86 Okl. 105, 206 P 1038 [aff 
LOMO oaa4o ne 45 SOtmolan Oo) Men wed, 
689] (the state of Oklahoma was not 
obliged to lease any land granted by 
the United States for common school 
and other purpose). 

Wash.—Holm vy. Prater, 7 Wash. 
DONO Leen OO 

{a] A territorial legislature has no 
power to pass a law authorizing the 
county court to lease sections of land 
reserved by the ‘United States for 
school purposes. Burrows v. Kim- 
pall, 11 Utah 149, 41 P 719: 

[b] Statute authorizing lease of 
quarter section of school lands for 
public park and boulevard, proceeds 
to be put in school fund, in effect 
withdrawing such land from operation 
of L. (1901) p 218 (Remington Comp. 
St. §§ 8028-8039), authorizing oil and 
gas leases, did not remove land from 
school lands, in violation of trust 
created by Const. art 9 § 3, art 16 §8§ 
1-5. State v. Savidge, 132 Wash. 631, 
33 P 946. 

[ec] Appraisement of school lands 
within five years next preceding the 
execution of a lease thereon is not a 
condition precedent to the exercise 
of the power to lease. Payne v. Bar- 
low, 84 Kan. 132, 113 P 4382. 


ship is obtained, so that a fifteen-year 
lease cannot be made without such 
consent obtained as required by law. 
Jackson County v. Worth, 127 Miss. 
813, 90 S 588. See Jones v. Madison 
County, 72 Miss. 777, 18 S 87 (as to 
necessity of state statute requiring 
the consent of the inhabitants of the 
township). (2) A lease void for want 
of authority to make it cannot be 
ratified without the consent of the 
township inhabitants. McPherson v. 
Richards, 134 Miss. 282, 98 S 685. 
(3) Evidence held sufficient to sus- 
tain a finding that the meeting of the 
township heads of families as re- 
quired to determine the lease was a 
fraud on the rights of the beneficiaries 
of the sixteenth section involved and 
was invalid and without legal effect. 
Campbell v. Humphreys County, 133 
Miss. 410, 97 S 722. 

[e] It is wholly within province of 
legislature to determine whether 
school lands whose use was granted 
the state by the act of congress 
of June 238, 1836, shall be leased. 
Mississippi County Special School 
Dist. No. 5 v. State, 139 Ark. 263, 213 
SW 961. 

{f] What lands may be leased.— 
(1) School lands, sold after the adop- 
tion of the constitution, which were 
put under cultivation and reverted 
to the state, might be leased for oth- 
er than pasturage and meadow pur- 
poses. Wittmayer v. Security State 
Bank, 54 N. D. 845, 211 NW 436. (2) 
Between the time of selection and of 
approval the state has sufficient in- 
terest in lands selected to entitle it 
to lease them and to entitle its lessee 
to enforce his rights against mere 
intruders. Makemson v. Dillon, 24 
N.oM. 302,071 BP 673..-(3)2 AS soon as 
school sections granted to state are 
surveyed in the field, the state ac- 
quires such interest therein as enti- 
tles it to lease them to private per- 
sons. Dallas v. Swigart, 24 N. M. 1, 
172 P 416. (4) Upon the allowance of 
a lieu selection of public land by the 
local land officers, the state and its 
lessee acquire Such an interest in the 
land as authorizes injunction to pre- 
vent waste thereon. Elliott v. Rich, 
24 N. M. 52, 172 P 194. (5) The board 
of educational lands and funds has no 
jurisdiction or control over the dis- 
posal of the lands granted to the state 
by Enabling Act 11, commonly 
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or board.*1 


[§ 239] b. Establishment of Rules Governing 
The legislature, on authorizing 
the leasing of the school lands, has the right to fix 
the terms on which a lease shall be made,*? and a 
board on which the statute confers general powers 
with reference to the leasing of school lands has 
power to establish reasonable rules, consistent with 
the statute, for its government in the transaction of 


Making of Leases. 


such business.*3 


[§ 240] c. Contract or Agreement; Estate Cre- 
ated. The courts, in determining the nature of con- 
tracts or agreements involving the disposal of school 
lands for long terms, have construed such contracts 
as leases.44 There are statutory requirements for the 


entry of the lease on the minutes 


known as Saline lands. Chicago, etc., 
R. Co. v. Neville, 102 Nebr. 817, 170 
NW 176. 

[g] The word “owned,” as used in 
Code (1915) § 5189, relating to lease 
of land owned by state, applies to any 
lands in which state has any rights 
or interests. Makemson y. Dillon, 24 
IN. M. 302,171 P 673. 

{h] In Mlinois,; notwithstanding 
the grant by congress was subject to 
conditions as to the taxation by the 
state of certain lands acquired from 
the United States by others, accept- 
ance by the state of the conditions did 
not make the state a trustee of a 
charitable use and the school lands 
might be leased as the legislature 
might provide. Chicago v. Tribune 
Co., 248 Ill. 242, 93 NE 757. 

41. State v. Mobile County School 
Comrs., 183 Ala. 554, 63 S 76; Hunt 
Wo Senilline; 227) Arizi) 151229: 92699) 
Fawn Lake Ranch Co. v. Cumbow, 102 
Nebr. 288, 167 NW 75; Wittmayer v. 
Security State Bank, 54 N. D. 845, 211 
NW 436. 

[a] Nature of authority or juris- 
diction.—The county judge acts, not 
in a judicial or quasi judicial capacity, 
but in a ministerial capacity in per- 
forming services under Acts (1905) 
p 398, authorizing him to lease cer- 
tain wild and uncleared sixteenth sec- 
tion school lands of Mississippi Coun- 
ty for not exceeding five years. Fra- 
ser v. Keck, 146 Ark. 255, 225 SW 
325. 

[b] Leases by commissioner of 
university and school lands were held 
prima facie valid. Wittmayer v. Se- 
curity State Bank, 54 N. D. 845, 211 
NW 436. 

[ce] Scope of authority and con- 
trol of actions.—(1) The power of the 
board of educational lands and funds 
to lease school lands only exists in 
so far as it is directed or permitted 
by legislature. -Fawn Lake Ranch Co. 
v. Cumbow, 102 Nebr. 288, 167 NW 
75. (2) The authority vested in the 
state board of land commissioners 
must be exercised in accordance with 
the constitution and statutes there- 
under, and not otherwise. WHMast Side 
Blaine County Livestock Assoc. v 
State Land Comrs., 34 Ida. 807, 198 P 
760. (3)-If such board acts without 
authority of law, the courts may in- 
terrupt its action and declare the 
law, and point out the legal scope in 
which the board’s judgment must be 
performed. WBast Side Blaine County 
Livestock Assoc. v. State Land Comrs. 
supra. (4) Under Acts (1905) p 398, 
the county judge had implied powér to 
provide in a lease that the lessee 
should fence the land and build ten- 
ant houses thereon. Mississippi Coun- 
ty School Dist. No. 36 v. Gladish, 111 
Ark. 329, 163 SW 1194. 

[ad] Approval of lease.—While Rev. 
Code (1919) § 5642 makes it the duty 
of the commissioner of school and 
public lands either to approve a land 
lease to the highest bidder at a land 
lease sale, by submitting the lease to 
the governor or to disapprove it by 
returning it to the auditor from whom 
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supervisors,*® and in some states there is no binding 


and approved.*® 


of the board of 


it was received, his approval or dis- 
approval is discretionary, and his 
judgment, in the absence of fraud or 
misconduct, is final. State v. Knight, 
47 .S. D.-224,,19% NW ‘159. 


42. Moss Point Lumber Co. v. Har- 
rison County, 89 Miss. 448, 42 S 290, 
873. 

43. State v. Kendall, 15 Nebr. 242, 


18 NW 41 (holding that a rule of the 
board of educational lands and funds 
“that all surrenders of sale or leases 
of school lands shall be held thirty 
days before lease will be issued on the 
same, and the county treasurer noti- 
fied of said surrender and that appli- 
cations will be received to lease the 
same,” although not in terms author- 
ized by any statute, is in keeping and 
consistent with the general powers to 
sell and lease public lands, conferred 
on such board by Const. art 8 § 1, and 
Comp. St. ec 80 § 1, passed in pursu- 
ance thereof, and is therefore valid). 
[a] Modification or abrogation of 
rules.—Rules of the board of land 
commissioners affecting the vpublic 
may be modified or abrogated only in 
a formal manner after due publicity. 
Ae Hew v. Evans, 38 Wyo. 103, 265 P 


Or 

[b] Number of employees and ex- 
penses.—(1) The commissioners of the 
land office under rules and regula- 
tions continued in foree in the state 
by Enabling Act June 16, 1906 § 10, 
until the legislature of the state pre- 
scribes rules and regulations, are au- 
thorized to determine the number of 
employees necessary for the leasing 
of the public land, to fix their salaries, 
to pay them or cause them to be paid 
out of the rental therefrom, together 
with the expenses of such leasing 
without an appropriation made as re- 
quired by Const. art 5 § 55. Betts v. 
Land Office Comrs., 27 Okl. 64, 110 P 
766. (2) When the legislature acts 
and prescribes rules and regulations 
for the leasing of the public land, the 
commissioners of the land office will 
not longer be authorized to determine 
the number of employees necessary 
for the leasing of the land, or for any 
other department of such office, or to 
fix their salary. Betts v. Land Office 
Comrs., supra. 

44. See cases infra this note. 

{a] In Illinois a lease of school 
lands by the board of education of a 
city controlling the lands for a term 
of at least eighty years conditioned 
on revaluation at designated periods, 
modified by a subsequent agreement 
waiving revaluation, and fixing an an- 
nual rent for the entire term, was not 
a sale, but a mere lease, although the 
act as to judgments declares that 
leasehold estates, when the unexpired 
term exceeds five years, shall be in- 
cluded in the term “real estate,’ and 
although the Conveyance Act includes 
leases like the lease in question. Chi- 
cago v. Tribune Co., 248 Ill. 242, 93 
NE 1757. 

{b] In Mississippi (1) whether 
leases of school lands for ninety-nine 
years create a leasehold estate, or a 
determinable fee, or some estate great- 


[§ 241] d. Area Which May Be Leased. 
amount of school land which an individual may lease 
is sometimes limited by statute,47 and where there is 
such a limitation, public policy forbids that another 
person shall lease and hold such lands for a lesse 
and one who has a valid lease on school lands to the 
maximum amount permitted is estopped from eclaim- 
ing that another lease is held from him.*® 

[§ 242] e. Persons Entitled To Lease.*° 
jurisdictions bona fide settlers who have placed im- 
provements on school lands have a preferred right 


agreement until a writing evidencing the terms of 
the contract has been executed, and a bond executed 


The 


oa 


In some 


er fhan a leasehold, must be deter- 
mined by the law of that state as 
enunciated by its highest court. 
Simpson County v. Cox, 170 Fed. 56, 
95 CCA 231; Simpson County v. Wis- 
ner-Cox Lumber, etc., Co., 170 Fed. 52, 
95 CCA 227. (2) Where the statute 
granted only the power to lease school 
lands, a conveyance executed by the 
president of the board of supervisors 
of a county by authority of the board 
and in pursuance of the statute recit- 
ing that he thereby leases a section of 
school land for ninety-nine years to 
the highest bidder at a public sale of 
a lease of the section, and stipulating 
that the lease is made for a specified 
consideration, constituting a lien on 
the land leased, until payment there- 
of, created a leasehold estate only. 
Moss Point Lumber Co. v. Harrison 
County, 89 Miss. 448, 42 S 290, 873 
{foll Bass v. Forest Products; etc., Co., 
173 Fed. 1019 mem, 97 CCA 666 mem 
(rev 161 Fed. 1004); Simpson County v. 
Wisner-Cox Lumber, etc., Co., supra]. 
(3) The provisions of the statute 
which required the lessees to pay the 
taxes, and which gave them the right 
to bring suit for waste, were not in- 
consistent with the idea that a con- 
veyance of school lands for a term of 
ninety-nine years, made under such 
statute, created a leasehold estate 
only. Moss Point Lumber Co. vy. Har- 
rison County, supra. 

[e] In Ohio a conveyance of school 
lands, under a statute directing leases 
to be granted for ninety-nine years, 
renewable forever, reciting the law 
under which it was executed, was con- 
strued as a lease according to the stat- 
ute, although in terms it imported a 
conveyance in fee. Hart v. Johnson, 
6 Oh. 87. 

45. Soe cases infra this note. 

{a] In Mississippi a contract by 
the board of supervisors leasing six- 
teenth section lands must be entered 
on the minutes of the board; and, 
where a contract so entered is plain 
and unambiguous, equity cannot re- 
form the contract. McPherson vy. 
Richards, 184 Miss. 282, 98 S 685. 

46. See infra this note. 

_ [a] In Arkansas there is no bind- 
ing contract between the county judge 
and an individual for lease of the wild 
and uncleared sixteenth section school 
lands of Mississippi County, under 
Acts (1905) p 398, until a writing is 
executed evidencing the terms of the 
contract, and until a bond is approved 
by the judge, and prior to such ap- 
proval of bond the judge has power to 
recede from the negotiation with or 
without good reasun. Fraser vy. Keck, 
146 Ark. 255, 225 SW 325. 

47. See Noel v. Barrett, 18 Okl. 304, 
¥Y H de (imitation to one quarter sec- 

jon). 


48. Weldon v. Land, 68 Okl. 231, 
173 P.517;_ Noel. v.. Barrett, 18 Ok. 
304, 90 P 12. 

49. Weldon v. Land, 68 Okl, 231, 173 
P 517; Noel v. Barrett, 18 Okl. 304, 
IOV Retz 

50. Determination as to right to 


lease and contest see infra § 245. 


exes : 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 
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to lease the same,'! and in other jurisdictions per- 
sons living on lands selected by the state in lieu of 
school sections must be given an opportunity to lease 
the land on an appraisement not including their im- 
provements before being ejected therefrom.5? In 
some jurisdictions the lease must be awarded to the 
person who makes the highest bid where there are 
two or more applicants.53 

[§ 243] f. Term of Lease. The term for which 
school lands can be leased is usually fixed or limit- 
ed by statute,°4 and a lease for a longer term is un- 
authorized.®> State statutes authorizing the leasing 
of such lands for a term of fifty years do not con- 
flict with any act of congress or with the constitution 
of the United States.*° 

[§ 244] g. Application for Lease and Acceptance 
Thereof. The mere filing of a written application 
for a lease does not confer upon the applicant any 
interest in the land other than that of the general 
public,®? but a statutory application for a lease of 
school lands, and its acceptance by the state and the 
issuance of a receipt in due form for an installment 
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of rent paid by the applicant, create an enforceable 
contract, where the antecedent conditions have been 
performed.®8 

[§ 245] h. Determination as to Right To Lease 
and Contest.°® Contests as to the right to lease are 
sometimes regulated by statute,*° and the right to 
appeal from the decision is generally provided for or 
recognized.®! The view has been taken that a board 
in which authority in respect of leasing has been 
vested cannot change rules as to persons who are 
entitled to a lease so as to affect the rights of parties 
to a pending case.®? 

[§ 246] i. Validity of Leases. Where the stat- 
ute provides that no title shall vest in the lessee until 
the whole consideration is paid, a lease on which no 
money is paid is void and passes no title;°* but a lease 
is not invalid because the entire consideration is paid 
in cash whereas the statute provides for payment in 
annual installments.°> Although provisions are void- 
able at the election of the public authorities, they 
may be made by subsequent ratification.*® A lease 
is invalid where, in violation of a statutory provi- 


Schley v. Vail, 11 Ariz. 226, 95 


PATS: 

[a] Nature of improvements.—The 
settler must have placed on the land 
improvements permanent in character, 
the result of labor or capital, and 
which enhance the value of the land, 
and the improvements in the case at 
bar were sufficient. Schley v. Vail, 11 
Ariz: (226) 95 0P2 bis. 

52. State v. McCright, 76 Nebr. 732, 
108 NW 138, 112 NW 315. 

53. East Side Blaine County Live- 
stock Assoc. v. State Land Comrs., 34 
Ida. 807, 198 P 760. 

54 Ark.—State v. Robinson, 143 
Ark. 456, 220 SW 836. 

Colo.—In re Leasing of State Lands, 
18 Colo. 359, 32 P 986. 

Ind.—Garwood v. Cox, 4 Blackf. 93. 

La.—Garland v. Jackson, 7 La. Ann. 
68. 

Miss.—Moss Point Lumber Co. v. 
Harrison County, 89 Miss. 448, 42 S 
290, 873. 

Okl.—Renfrow v. Grimes, 6 Okl. 608, 


B20 Passo. : 
55. Ariz.—Boice v. Campbell, 30 
143 Ark. 


51. 
13 


Ariz. 424, 248 P 34. 

Ark.—State v. Robinson, 
456, 220 SW 836. 

Colo.—In re Leasing of State Lands, 
LEV CoOl0: 48595) 32. Px986, 

Ind.—Garwood v. Cox, 4 Blackf. 93. 

Miss.—McPherson vy. Richards, 125 
Miss. 219, 87 S 469. 

Wyo.—State v. State School Land 
Comrs., 20 Wyo. 162, 122 P 94. 

[a] he board for leasing school 
lands has no power to accept an ap- 
plication for a lease for a period long- 
er than that for which it is authorized 
to lease lands, and thereby compel the 
person making the application to com- 
ply with the terms and conditions 


thereof. Renfrow v. Grimes, 6 Okl. 
608, 52 P 389. i 
[b] Rule applies although the 


board of land commissioners is satis- 
fied that by a longer lease it can se- 
cure the greatest annual revenue. In 
re Leasing of State Lands, 18 Colo. 
359, 32 P 986. ’ 

[c] Raising objection.—On manda- 
mus to compel the state school land 
commissioners to renew a lease, the 
board is not precluded from objecting 
that a claimed construction Of oe, 
(1903) ¢ 78 § 16, would violate a con- 
dition as to the term of lease on which 
the lands were granted to the state. 
State v. State School Land Comrs., 20 
Wyo. 162, 122 P94. : 
' [dad] Renewal or extension or provi- 
sions therefor held invalid.—(1) Un- 
der Acts (1905) p 398, a clause in a 
lease of wild and uncleared school 
lands executed by the county judge of 
Mississippi County providing for an 
extension of the lease beyond the prop- 
er five-year period if not put in culti- 
vation the first year was unauthor- 


ized and void. State v. Robinson, 143 
Ark. 456, 220 SW 836. (2) Amendment 
of a lease of wild school lands to give 
the lessee an additional year in which 
to begin clearing the land if a prior 
lessee did not cut and remove timber 
in time for clearing to begin in a par- 
ticular year was unauthorized. State 
v. Robinson, supra. (3) L. (1898) ¢ 
40, authorizing the lease of sixteenth 
section land, does not empower the 
board of supervisors to superimpose 
upon a seven-year lease an option to 
the lessee to release the land at a 
stipulated rental, the statute merely 
giving the lessee a preference to a 
lease, and a failure to comply with the 
original lease takes away the option. 
McPherson v. Richards, 125 Miss. 219, 
87S 469. (4) L. (1898) e 40, providing 
for the lease of uncleared lands in 
consideration of clearing and improve- 
ments, on condition that the lessee 
shall have the preference to lease for 
another term of fifteen years or less, 
does not authorize such additional 
fifteen-year lease until the expiration 
of the original lease or until after the 
improvements have been made as con- 
tracted for. McPherson v. Richards, 
134 Miss. 282, 98 S 685. 

56. Garland v. Jackson, 7 La. Ann. 


68. 
Campbell v. Caldwell, 20 Ariz. 
Slag ole dee LSA 


58. State v. Educational Lands, 
etc., Comrs., 116 Nebr. 261, 216 NW 
818; Luse v. Rankin, 57 Nebr. 632, 


78 NW 258. 

59. Application for lease and ac- 
ceptance thereof see supra § 244. 

Persons entitled to lease in general 
see supra § 242. 

60. See statutory provisions. 

[a] In Arizona.—Enabling Act § 
28, as reaffirmed by Const. art 10 § 8, 
dispenses with advertising of state 
lands on leasing for less than five 
years, Const. art 10 § 10 requires the 
legislature to enact proper laws for 
leasing of state lands for terms not 
longer than five years. L. 2d Sp. Sess. 
(1915) ec 5 §§ 30, 31, as amended by 
L. (1919) ¢ 166, provide for applica- 
tions for lease and authorize the com- 
missioner to investigate as to two or 
more applicants. Inn 2d. Sp. Sess. 
(1915) ec 5 § 387, as amended by L. 
(1921) ce 79, gives a lessee the pre- 
ferred right to renewal for five years 
at a reappraised rental “provided, 
that if the commissioner does not 
deem the continued leasing of said 
land to be for the best interest of the 
state, said lease shall not be renewed.” 
It was held that the preferred right 
of renewal is not an exclusive or ab- 
solute right, but implies a hearing or 
investigation to determine its quality, 
the discretion of the commissioner of 
land department not being limited to 
determining whether or not it is to 


the best interest of the state to lease 
the lands. Campbell v. Muleshoe Cat- 
tle Co., 24 Ariz..620, 212° P 381. 

{[b] In Wyoming, under Comp. St. 
(1910) §§ 609, 615, the state board of 
school land commissioners had juris- 
diction of a statutory contest for the 
right to lease land. Bucknum v. John- 
son, 21 Wyo. 26, 127 P 904. 

61. See cases infra this note. 

[a] In Oklahoma, under Rev. IL. 
(1910) §§ 7186, 7187, appeal lies to dis- 
trict court from decision of commis- 
sioners of land office awarding graz- 
ing lease for 1912-1914 on “New Col- 
lege’ lands, on hearing of conflicting 
applications for the same _ leases. 
Sutherland vy. Taintor, 57 Okl. 292, 156 
jew bi drs 

[b] In Wyoming (1) where there 
is a contest between applicants for the 
lease of school lands, the remedy of 
the unsuccessful applicant is by ap- 
peal to the district court from the de- 
cision of the state board of land com- 
missioners, under Comp. St. (1920) § 
758. State v. State Land Comrs., 36 
Wyo. 302, 254 P 491. (2) This rule ap- 
plies even where the board of land 
commissioners has refused to héar the 
evidence of the unsuccessful appli- 
cant. State v. State Land Comrs., su- 
pra. (3) An appeal was timely where 
notice of the appeal was delivered to 
the clerk within the time allowed, 
although marked “‘filed’’ as of a later 
date. Walls v. Evans, 38 Wyo. 103, 
265 P 29. (4) The district court, om 
appeal from contest before state boardg 
of school land commissioners for can- 
cellation of state’s lease of land, was 
entitled to receive additional evidence 
and to try the case de novo on its own 
findings. Bucknum v. Johnson, 21 
Wyo. 26, 127 P 904. (5) On appeal, 
the discretion of the land board may 
not be interfered .with except in the 
ease of an illegal exercise thereof or 
of fraud or grave abuse of such dis- 
cretion. Miller v. Hurley, 37 Wyo. 
344, 262 P 238. 

oi als v. Evans, 38 Wyo. 103, 

{a] Rule that first qualified appli- 
cant shall be entitled to lease.—Walls 
v. Evans, 38 Wyo. 103, 265 P 29. 

63. Ihease for excessive term see 
supra § 243. 

64. Sexton v. Coahoma County, 86 
Miss. 380, 38 S 636 [foll Jones v. Madi- 
son. County, 72 Miss. 777, 18 S 87] 
(holding that such a lease is beyond 
the power of a curative statute). 

» Sexton v. Coahoma County, 86 
Miss. 380, 38 S 636. 

66. Chicago v. Tribune Co., 248 Ill. 
242, 93 NE 757. 

[a] Modifications of lease.—Chica- 
a Tribune Co., 248 Ill. 242, 93 NE 
ode 

[b] Member of board acting for 
lessee.—The fact that one of the mem- 


992°) (50 CF) 


sion, it does not contain a provision for annual rent- 
al,°* or where it purports to lease land which already 
Taxpayers of a school district. 
may maintain a suit to set aside a lease of uncleared 


has been leased.®8 


school land as illegal.®? 


[§ 247] j. Rent and Recovery Thereof. It is the 
duty of the board instrusted with the leasing of 
school lands to lease them for the highest price pos- 
sible and increase and protect by all honorable means 
the funds for the support of the educational institu- 
tions,*® and the courts will not interfere with the 
board so long as it is faithfully performing its duty 
Under some statutes the rent of 
school lands is fixed with reference to the appraised 
and land leased for a long term 


in this respect.71 


2 


value of the land,*? 
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time.*# 


[§§ 246-248 


of years is subject to revaluation from time to 
Where a lessee of school lands knows of an 
irregularity in leasing them, and without any fraud 
on the part of the school trustees, acting as lessors, 


gives his note in payment of the rent, he cannot set 


note.*4 


bers of the board of education of af v. Barlow, 84 Kan. 132, 113 P 432; 


city who acted with the board in ex- 
ecuting agreements modifying a lease 
of school lands had been employed by 
the lessee as attorney for particular 
eases did not make the agreements 
voidable on the ground that such 
member was a representative of the 
lessee in the transaction. Chicago v. 
Tribune Co., 248 Ill. 242, 93 NE 757. 

67. Jackson County v. Worth, 127 
Miss. 813, 90 S 588. 

{a] Rule applied to an attempt to 
lease for one dollar and one eighth of 
the oil and gas ‘produced for a period 
of fifteen years. Jackson County v. 
Worth, 127 Miss. 813, 90 S 588. 

68. Jackson County vy. Worth, su- 


ra. 
es Lands which may be leased in gen- 
eral see supra § 238. 


69. Mississippi County School Dist. 
No. 36 v. Gladish, 111 Ark. 329, 163 SW 
1194. 

70. In re Leasing of State Lands, 


18 Colo. 359, 32 P 986; State v. Scott, 
18 Nebr. 597, 26 NW 386. 

VAT EIStALe ave. SCOLt, Supra. See 
Bucknum v. Johnson, 21 Wyo. 26, 127 
P 904 (state board of school land com- 
missioners was vested with certain 
discretionary powers looking to ob- 
taining greatest revenue possible from 
leases). } 

[a] Thus mandamus will not lie to 
compel the board of educational lands 
to award a lease to a bidder unless 
the bid is in excess of the sum fixed by 
statute, and is at least the full rental 
valueeof the land, and there is an 
abuse of discretion on the part of the 
board in refusing to execute the lease; 
and that where the highest bidder at 
a public letting of educational lands 
has refused to accept the lease and 
pay the amount due thereon and per- 
form the contract on his part, the 
board will not be compelled to.accept 
a lower bid subsequently made by him 
for the same tract of land. State v. 
Scott, 18 Nebr. 597, 26 NW 386. 

[b] Public auction.—Statute pro- 
viding that, if amount equal to mini- 
mum price for lease is not bid at 
public auction, the first person there- 
after offering such price may have 
lease, is not invalid as violating a 
constitutional provision for leasing at 
public auction. Wittmayer vy. Secu- 
rity State Bank, 54 N. D. 845, 211 NW 
436, 224 NW 308. 

72. Makemson v. Dillon, 24 N. M. 
302, 171 P 6738; McVey v. State Univ., 
11 Oh. 134. 

[a] An appraisement of a whole 
tract by the acre is prima facie an ap- 
praisement of each acre in the tract, 
and sufficient foundation upon which 
to assess the rent of a part of the 
tract. Marietta School Trustees v. 
Hough, Wright (Oh.) 160. 

{b] Minimum price of five dollars 
fixed by Enabling Act § 10, for lands 
selected by state east of certain me- 
ridian, is ngt controlling upon rental 
value of such lands Ieased by state. 


Makemson y. Dillon, 24 N. M. 302, 171 
P 673. 
73. Sebree y. Chicago Bd. of Edu- 


eation, 254 Ill. 488, 98 NE 931; Payne 


Stanser v. Cather, 85 Nebr. 305, 123 
NW 316, 124 NW 102; School Section 
16 Trustees v. Odlin, 8 Oh. St. 293; 
McVey v. State Univ., 11 Oh. 134. 

[a] Selection or appointment of ap- 
praisers.—(1) A lessee whose lease 
was executed under the laws in force 
in 1879 is entitled, during his lease, to 
a voice in the selection of the ap- 
praisers to revalue the land, but not 
thereafter, and, if he desires to renew 
his lease, he must do so under L. 
(1888) p 309 c 74 § 19, providing for 
the appraisement of leased lands. 
Stanser vy. Cather, 85 Nebr. 305, 123 
NW 316,'124 NW 102. (2) A lease of 
educational lands executed after the 
enactment of L. (1883) p 302 ¢ 74 does 
not entitle the lessee to a voice in the 
selection of appraisers to revalue the 
land, although such provision is in- 
advertently allowed to remain in the 
printed portion of the lease. Stanser 
v. Cather, supra. (3) A lease provid- 
ing that one of the appraisers should 
be appointed by the board of educa- 
tion, one by a federal judge, and one 
by the judge of the probate court, 
without any provision as to who 
should make the application for the 
appointment, or as to notice, contem- 
plated appointment on the application 
of either party without notice to the 
other, and an appointment on the ap- 
plication of the board without notice 
to the lessees was valid. Sebree v. 
Chicago Bd. of Education, 254 Ill. 438, 
98 NE 9381. (4) Persons appointed 
under lease involved were appraisers 
and not arbitrators. Sebree y. Chica- 
go Bd. of Education, supra. 

[b] How reappraisement made.— 
(1) Where separate leases of two 
tracts have become vested in the same 
person by assignment, it is not prop- 
er, On a reappraisement, to value the 
two tracts as one entire tract, but they 
should be appraised Separately. 
School Section 16 Trustees v. Odlin, 
8 Oh. St. 298. (2) But where two part- 
ners held an assignment of a lease of 
school lands and the third partner 
held the assignment of the lease of 
another lot which they used together, 
paying rent in a lump sum, the ap- 
praisal of the two lots together was 
not prejudicial to them. Rosenthal v. 
Chicago Bd. of Education, 270 Ill. 380, 
110 NH 579 [aff 190 Ill. A. 167]. (3) 
In such case the partners may be es- 
topped to claim relief from interfer- 
ence with their possession or from a 
forfeiture, on the ground that two 
lots had been appraised together. 
Rosenthal vy. Chicago Bd. of Educa- 
tion, supra. (4) Provision for ap- 
praisement at the “true cash value” 
has been construed to mean the fair 
cash market value. Sebree v. Chicago 
Bd. of Education, 254 Ill. 438, 458, 98 
NE 931. (5) Elements to be consid- 
ered see Sebree v. Chicago Bd. of Ead- 
ucation, Supra. 

[ce] Bias or prejudice.—(1) Facts 
insufficient to show such bias on the 
part of the appraisers as would invali- 
date their award see Sebree v. Chicago 
Bd. of Education, 254 Ill. 438, 98 NE 
931. (2) Facts insufficient to show a 


up such irregularity in defense to an action on the 
If the oceupaney of school lands during a 
certain period was without authority, the occupant 
eannot defeat.an action in unlawful detainer in so 
far as a Judgment for rent is prayed because a proper 
notice to vacate may not have been given.*® 

[§ 248] k. Title, Rights, and Liabilities of Lessee. 
The title, rights, and liabilities of a lessee of school 
land are in general the same as those of a lessee of 
any other land.7® 


In some jurisdictions, by the law 


violation of the provision of the lease 
that none of the appraisers should act 
as the representative of either party. 
See Sebree v. Chicago Bd. of Educa- 
tion, Supra. 

[d] Objections (1) to the appraise- 
ment must be raised at the earliest 
opportunity, or they are waived. Ro- 
senthal v. Chicago Bd. of Education, 
270 Ill. 380, 110 NB 579 [aff 190 Ill. A. 
167]. (2) Objection as to the qualifi- 
eations of the appraisers may be 
waived. Sebree v. Chicago Bd. of Ed- 
ucation, 254 Ill. 438, 98 NE 931. 

[e] Evidence held sufficient to sup- 
port the appraisers’ finding even if the 
appraisement was invalid so that the 
valuation was to be fixed by the court. 
Sebree v. Chicago Bd. of Education, 
254 Ill. 438, 98 NE 931. 

{f] Waiver of revaluation clause. 
—In a suit to Set aside a lease of 
school lands as modified by subse- 
quent agreements, whereby the reval- 
uation clause in the lease was waived, 
evidence was held not to show that 
the waiver of the revaluation clause 
was fraudulent. Chicago v. Tribune 
Co., 248 Ill. 242, 93 NE 757. 

74 Cole v. Harman, 16 Miss. 562. 

75. State v. Robinson, 143 Ark, 456, 
220 SW 836. 

[a] Rule applied where defendant 
entered under a lease contract as ten- 
ant and held over beyond his term. 
State v. Robinson, 143 Ark. 456, 220 
SW 836. 

76. See cases infra this note. 

[a] Construction of statute or 
lease.—(1) A statute providing that 
lessees of school lands shall be vested 
with “the right, title, use, interest, and 
occupation of” the lands, must be con- 
strued as using these words in con- 
nection with the character of the es- 
tate which is authorized to be con- 
veyed, which is a leasehold estate, and 
a lessee has only such right, title, use, 
interest, and occupation as go witha 
leasehold estate. Moss Point Lumber 
Co. v. Harrison County, 89 Miss. 448, 
42 S 290, 873. (2) In order to aseer<- 
tain the rights of a lessee of school 
lands for a term of ninety-nine years, 
the courts must, where the terms of 
the lease are plain and the rights 
which go with it are measured by the 
law, seek the definition of the term 
“lease,” and they cannot turn from 
that definition to seek aid by recalling 
the conditions of the country which 
existed at the time the lease was 
made. See Moss Point Lumber Co. v. 
Harrison County, supra. 

[b] Rights subject to prior rights. 
—When a person acquires s school 
land lease with preference right of 
purchase in real property, under En- 
abling Act §§ 9, 22, upon which prop- 
erty there is an existing oil and gas 
lease, granted by the state land of- 
fice, which lease is of record, such 
person takes subject to all the condi- 
tions in the oil and gas lease. Stacy 
v. Rittenhouse, 93 Okl. 185, 220 P 369. 

[c] A lessee of school lands is lia- 
ble for waste, although he holds un- 
der a ninety-nine year lease. Moss 
Point Lumber Co. v. Harrison County, 
89 Miss. 448, 42 S 290, 878. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


o 
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and regulations for the leasing of school lands, a les- 
see of such lands has a preference right to renew or 
release, subject to sale and purchase.“? The right to 
a renewal as against one who claimed a preference 
right under a statutory provision for a preference to 
resident citizens and taxpayers has been denied.78 
Under some statutes the state reserves the right of 
entry to drill and operate oil and gas wells.7° 

A lessee of school 


{§ 249] 1. Transfer of Lease. 


[dad] Rights of lessee as to cutting 
and use of timber.—(1) Under recent 
cases the rule is that a tenant or les- 
see may clear for cultivation such por- 
tions as a’prudent owner in fee would 
clear for that purpose, if he leaves 
enough timber necessary for the per- 
manent enjoyment of the inheritance; 
but he must do this in good faith, or 

“he may be guilty of waste. Jefferson 
Davis County v. Simrall Lumber Co., 
94 Miss. 530, 49 S 611. (2) A lessee 
cannot destroy the timber to the sub- 
stantial injury of the inheritance, or 
make any other use of the timber, al- 
though not resulting in its destruc- 
tion, which substantially injures the 
inheritance. Jefferson Davis County 
v. Long, 94 Miss. 538, 49 S 613. (3) 
The'cutting or other use of timber for 
commercial purposes is waste, not- 
withstanding a claim that the cutting 
was for agricuitural purposes. Jef- 
ferson Davis County v. Long, supra; 
Jefferson Davis County yv. Simrall 
Lumber Co., supra. See Moss Point 
Lumber Co. v. Harrison County, 89 
Miss. 448, 42 S 290, 873 [foll Bass v. 
Forest Products, etce.,Co., 173 Fed. 
1019 mem, 97 CCA 666 mem (rev 161 
Fed. 1004); Simpson County v. Wis- 
ner-Cox Lumber, etc., Co., 170 Fed. 52, 
95 CCA 227] (a lessee of a School sec- 
tion is conclusively presumed, in the 
absence of a stipulation in the lease 
to the contrary, to have .taken the 
lease for agricultural purposes, and 
with only such rights as go with a 
lease of land, which do not include the 
right to cut and sell the timber there- 
on). (4) Extracting the crude tur- 
pentine from the timber on a section 
of school land is an unlawful use of 
the land. Jefferson Davis County v. 
Long, supra. (5) The right of lessee 
to cut timber is fixed by law, and can 
neither be increased nor diminished by 
a board of supervisors or a court of 
equity, except as may be provided by 
law. Ingram Day Lumber Co. v. Rob- 
ertson, 129 Miss. 365, 92 S 289. (6) 
Whether or not cutting of timber was 
in good faith and preparatory to put- 
ting land into cultivation, as claimed, 
was a question of fact for trial court. 
Fargason v. Coahoma County, (Miss.) 
124 S 758; Jefferson Davis County v. 
Simrall Lumber Co., supra. (7) Lia- 
bility of lessee holding under ninety- 
nine year lease for cutting timber 
growing on Jeased premises is_ that 
only which arises under general law 
of waste, and county is not entitled to 
penalty prescribed by Code (1906) § 
4976 et seq (Hemingway Code [1927] § 
3440 et seq), for cutting of timber by 
person on land other than his own 
without consent of owner. Fargason 
v. Coahoma County, supra. 

[e] Right to minerals.—(1) The 
holder of a lease obtains no right to 
the minerals in. the land. Briggs v. 
Neville, 103 Nebr. 1, 170 NW 188, 
Fawn Lake Ranch Co. vy. Cumbow, 102 
Nebr. 288, 167 NW 75. (2) Where the 
minerals are much more valuable than 
an agricultural lease thereof, the state 
may remove them from land on mak- 
ing due compensation to the lessee 
for injury, there being an implied res- 
ervation of right of entry for that 
purpose. Briggs v. Neville, supra. 

[f] Conveyance by lessee of inter- 
est in timber.—-(1) Lessee may con- 
vey whatever right he has to use the 
timber thereon. Caston v. Pine Lum- 
ber Co., 110 Miss. 165, 69 S 668. (2) 
A conveyance of timber by a lessee 


PUBLIC LANDS 


fifty-five years is valid as against one 
who, with notice, thereafter pur- 
chased from the board of supervisors 
the right to cut ali the timber grow- 
ing on the land. Fernwood Lumber 
Co. v. Rowley, 110 Miss. 821, 71 S 3. 

{g] Crops.—(1) Crops planted by 
a trespasser on school land pass to the 
lessee under a lease containing no 
reservation. Wittmayer v. Security 
State Bank, 54 N. D. 845, 211 NW 436. 
(2) But a lease did not operate retro- 
actively so as to convey title to a crop 
of hay that had been previously har- 
vested and stacked upon the, land. 
aa rhiee v. Taylor, 47 N. D. 55, 180 NW 

[h] Remedies of lessee.—(1) Les- 
see of indemnity or lieu lands from 
state may maintain injunction against 
trespass thereon. Makemson vy. Dil- 
lon, 24 N. M. 302, 171 P 673. (2) Code 
(1915) § 5226, making it criminal to 
use any land of state unless it is 
leased or purchased, furnishes no rem- 
edy to lessee, and is not exclusive of 
the right to injunction for intentional 
trespass upon such leased lands. 
Makemson y. Dillon, supra. (3) The 
lessee has such interest in the timber 
thereon that he may recover on a 
check given him in compromise by one 
who has wrongfully cut timber there- 


from. Lewis v. Myer, 116 Miss. 454, 
UU Seo Te 
[i] Invalid lease.— Where the 


board of supervisors makes an illegal 
lease, the chancery court, under Code 
(1906) § 4716 (Hemingway Code § 
7527), may have an account stated, and 
should provide for a refund to the 
lessee of any money or property paid 
for the lease over and above the rents, 
issues, and profits of the lease. Jack- 
son County v. Worth, 127 Miss. 813, 
90 S 588. 


77. Noel v. Barrett, 18 Okl. 304, 
90 P 12. 
[a] Nature of right to renewal.— 


Where a lessee of school lands from 
the territory of Oklahoma has been in 
continuous possession under the lease 
and improved same and lived thereon 
with his family, and complied with all 
conditions of the lease, and made ap- 
plication to renew same under Comp. 
L. (1909) § 7435, he has a vested right 
to release same, superior to a lease 
improperly made by the-school land 
commission to another. Welch y. Bo- 
hart,740 Ok) 43:94 1351 Pi bo 6b, 

[b] Remedies of person entitled to 
renewal.—Comp. L. (1909) § 7445, giv- 
ing a lessee of school lands a right to 
appeal from a final decision of the 
school land commission, did not de- 
prive a lessee of his right to defend 
ejectment brought against him by a 
person holding under a lease improp- 
erly made by the commission, where 
defendant’s right to release had not 
been contested and he had no notice, 
until the ejectment suit was brought, 
that the land was leased to plaintiff. 
yeten v. Bohart, 40 Okl. 439, 135 P 

[c] Prior to admission of Oklaho- 
ma (1) the act of congress of March 3, 
1891 did not provide a preference right 
to release the public lands of the ter- 
ritory, nor did any subsequent acts 
pertaining to the subject prior to the 
passage of the Hnabling Act provide 
for the releasing of such lands, nor for 
preference rights to the original les- 
see. Magnolia Petroleum Co. v. Price, 
86 Okl. 105, 109, 206 P 10388 [aff 267 U. 
S: 415, 45 SCt 312, 69 L. ed. 689]. (2) 


whose unexpired term continues for| After the approval of the act of con- 


[50 C. J.—63] 
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lands may assign or transfer his lease®® with the 
consent of the leasing board.§1 

[§ 250] m. Termination of Lease—(1) By Vol- 
untary Act of Lessee. 
not terminate his lease so as'to throw the land open 
to settlement by any act of his own without the con- 
currence of the board of county commissioners.®2 

[§ 251] (2) By Forfeiture or Cancellation. 
some jurisdictions, if a lessee defaults in payment of 


A lessee of school land can- 


In 


gress of March 3, 1891, the rule of the 
secretary of the interior that “in case 
a new lease is made at the end of the 
third year, the preference right shall 
be given to the former lessee’ did not 
grant the lessee the right to lease in 
perpetuity, but merely a preference 
right to release under conditions pre- 
Scribed in case the territory chose to 
release such lands. Magnolia Petro- 
leum Co. v. Price, supra. 

{d] In Nebraska, after a school 
land lessee, under a lease executed 
prior to July 9, 1897, has allowed his 
lease to expire without application to 
renew, the only right reserved to him 
is that he will not be required to com- 
pete .for a contract and the rate of 
rental will remain the same as stipu- 
lated in his old contract, based, how- 
ever, on an appraisement of the land 
under the present statute. Stanser v. 
Cather, 85 Nebr. 305, 123 NW 316, 124 

State School 


NW 102. 

78 State. v. Land 
Comrs., 20 Wyo. 162, 122 P 94. 

fa] Thus L. (1903) c 78 § 16 did 
not give a school land lessee a vested 
right to a renewal as against one 
claiming a preference right under L. 
(1909) e 70 § 1, providing for prefer- 
ence to resident citizens and taxpay- 
ers, Since that construction would in- 
fringe Act of Admission § 5 and Const. 
art 18 § 1, accepting school lands with 
limitations imposed by congress. 
State v. State School Land Comrs., 20 
Wyo. 162, 122 P 94. 

79. See statutory provisions; and 
cases infra this note. 

[a] The right of oil and gas lessee 
to enter on land. held under agricul- 
tural lease, before damages to holder 
of agricultural lease have been agreed 
upon, has been recognized. Roma Oil 
Co! v. Wong, 68 Ok.) 267; 173; BP 957: 

[b] Determination as to damages 
to agricultural lessee.—Where the 
lessee of the surface of school lands 
leased for agricultural purposes and 
the state’s lessee under an oil and gas 
lease cannot agree on damages to sur- 
face, they may be assessed as provid- 
ed by Rev. L. (1910) § 1400. Roma Oil 
Co. v. Long, 68 Okl. 267,173 P 957; 

80. Hile v. Troupe, 77 Nebr. 199, 
109 NW 218. 

[a] Recording assignment.—(1) A 
statute providing that no assignment 
of a lease of school lands shall be val- | 
id unless it is entered of record in the 
office of the commissioner of public 
lands and buildings was intended by 
the legislature for the protection of 
the state and no assignee obtains any 
right, as against the state, until the 
assignment has been so recorded. 
Langan v. Binfield, 49 Nebr. 857, 69 
NW 123. (2) Anassignment of a lease 
of school lands which was executed 
prior to the passage of Act March 5, 
1885 (L. [1885] p 335 c¢ 85) was not 
affected by the provisions of that act 
requiring such assignments to be re- 
corded in the office of the commis- 
sioner of public lands and buildings. 
Hile v. Troupe, 77 Nebr. 199, 109 NW 
218. 

[b] Rights between transferor and 
transferee.—Under a land contract 
conveying leases, no recovery could be 
had for rent paid to date of contract, 
but vendor was not required to pay 
rent subsequently accruing. erpin vy. 
Daugherty, (S. D.) 220 NW 852. 


81. Noel v. Barrett, 18 Okl. 304, 90 
Need WA 

82. Hopper v. Nation, (Kan.) 964 P 
ile 


994 [50 C.J.], 


the rent, his lease may be forfeited®? after publica- 
tion of the notice required by statute;8* but the les- 
see is entitled to redeem the lease by paying all the 
delinquencies and costs at any time before the land 
is sold or again leased,®® and it has been held that 
where no proceedings against a defaulting lessee 
have been taken, such lessee or his assignee, who is 
in possession of the leased premises, cannot be de- 
prived thereof by a second lease, or a sale of the 
premises by the county authorities to a third per- 
son.8® It has been held that the trustees of a town- 
ship, after suit brought for nonpayment of rent and 
execution returned nulla bona, are authorized to en- 
ter on the land and sell all the right of the lessee in 
the lease,87 and an entry to forfeit a leasehold for 
nonpayment of rent must be for the entire tract 
leased, without references to subleases of a part.8® 
The view has been taken that a statute did not make 
it obligatory upon the state board to cancel a lease 
on the ground that it was obtained by misrepresenta- 
tion as to occupancy where the interest of the 
state was not affected.8® On due consideration of 
the circumstances involved, a judgment enforcing a 
forfeiture has been held not to be contrary to the 
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principles and maxims of equity.®° 

[§ 252] 5. Proceeds of Sales and Leases—a. State 
Control and Extent of Use. A provision in an act 
of congress conferring on the state legislature au- 
thority to prescribe the manner in which lands grant- 
ed to the state for school purposes by the same act 
shall be held, appropriated, and disposed of, relates 
only to the management and disposition of the lands 
themselves and cannot control the funds derived 
from sales or leases;®! hence such provision is not 
contravened by a provision in a state constitution 
with reference to the management of such fund.” 
Under some granting acts, the proceeds of the sale 
of lands granted for specified educational institu- 
tions are intended as a permanent fund, and the in- 
terest only is available for current use,?* but the. 
rentals derived from such lands are available for 
current uses.°4 

[§ 253] b. Uses to Which Proceeds Applicable. 
The proceeds of the sale or leasing of school lands 
form a trust fund for the establishment and main- 
tenance of public schools and cannot be used for any 
other purpose.®® Where congress has granted school 
sections directly to the inhabitants of the town- 


83. Hile v. Troupe, 77 Nebr. 199, 
109 NW 218; State v. McCright, 76 
Nebr. 732, 108 NW 138, 112 NW 315; 
Hoxie v. liams, 26 Nebr. 616, 42 NW 


711; State v. Scott, 17 Nebr. 686, 24 
NW 337. 
[a] Statute providing for forfei- 


ture applicable to leases made hefore 
its passage.—State v. Scott, 17 Nebr. 
686, 24 NW 337. 

{b] In Oklahoma (1) Comp. St. 
(1921) § 9384 has vested in the school 
land commissioner jurisdiction to de- 
termine forfeiture proceedings cover- 
ing school land leases where lessee has 
violated the provisions thereof as to 
the payment of the annual rentals; 
this jurisdiction is excJusive. Miller v. 
Frampton, 100 OKl. 115, 227 P 890. (2) 
The school land commission in exer- 
cising this jurisdiction acts in the na- 
ture of a quasi-judicial tribunal, and 
its judgment in forfeiture proceedings 
is in the same status as a judgment by 
a court of general jurisdiction. Mil- 
ler v. Frampton, supra. (3) Comp. St. 
(1921) § 93833 confers on the school 
land commission powers in respect of 
the execution of its judgment. Miller 
v. Frampton, supra. (4) The above 
grant of jurisdiction and powers to 
the school land commission was with- 
in the province of the legislature. 
Miller v. Frampton, supra. 

84. State v. Henton, 48 Nebr. 488, 
67 NW 443 (holding that the forfeiture 
of a school-land lease upon notice pub- 
lished for less time than required by 
the statute for that purpose is inef- 
fective, and that the provision of 
Comp. St. c 80 art 1 § 16, that in the 
case of school land leases held by non- 
residents, ‘‘the forfeiture may be en- 
tered by said board after ninety days 
from the date of such published no- 
tice,’’ has the same meaning as though 
it read “after ninety days from the 
completion of the publications re- 
quired by the statute’); State v. 
Scott, 17 Nebr. 686, 24 NW 3387. 

[a] Notice insufficient.—State v. 
Cowles, 90 Nebr. 839, 134 NW 959. 

85. Hile v. Troupe, 77 Nebr. 199, 
109 NW 218. 

[a] An assignee of a lease whose 
assignment has not been recorded in 
the office of the commissioner of pub- 
lic lands and buildings, as required by 
Comp., St. ¢ 80 art 1 § 14, is not en- 
titled to redeem from a forefeiture of 
the lease. Langan v. Binfield, 49 Nebr. 
857, 69°NW 123. 

[b] ‘ease after forfeiture.—Where 
the board of educational lands and 
funds on insufficient notice forfeited 
a lease, the refusal by the commis- 
sioner of public lands and buildings to 


issue a lease to a Subsequent appli- 
cant was not only within his sound 
discretion, but required, where a rep- 
resentative of the lessee had paid rent 
due and penalties. State v. Cowles, 
90 Nebr. 839, 134 NW 959. 

[ec] Waiver.—A stipulation in a 
lease, executed pursuant to Act Febr. 
24, 1883 (L. [1883] p 302 e 74), that on 
default in semiannual payments it 
might be forfeited, without further 
notice to lessee or action at law, did 
not waive his right under the statute 
to redeem. Hile v. Troupe, 84 Nebr. 
266, 121 NW 109. 

86. Hibbeler v. Gutheart, 12 Nebr. 
52650 ea) IN Was 


87. Hart v. Johnson, 6 Oh. 87. 
88. Hart v. Johnson, supra. 
89. Bucknum v. Johnson, 21 Wyo. 


26, 127 P 904. 

90. Rosenthal v. Chicago Bd. of 
Education, 270 Ill. 380, 110 NE 579 
fate LO OM TIS AS 16 7il- 


91. State v. Rice, 33 Mont. 365, 
83 P 874. 
92. State v. Rice, 33 Mont. 365, 


83 P 874 [aff 204 U. S. 291,27 SCt 281, 
51 L. ed. 490]. 

93. State v. Llewellyn, 23, N. M. 
43, 167 P 414 [certiorari den 245 U.S. 
666 mem, 88 SCt 63 mem, 62 L. ed. 538 
mem]. 

[a] Grant to New Mexico for agri- 
cultural and mechanical colleges.— 
State v. Liewellyn, 23 N. M. 43, 167 P 
414 [certiorari den 245 U.S. 666 mem, 
38 SCt 638 mem, 62 L. ed. 5388 mem]. 

{b] In Idaho, while funds derived 
from the various land grants to the 
state of Idaho, made by the Idaho 
Admission Act, are trust funds, and 
not, strictly -speaking, subject to 
appropriation by the legislature, it 
required legislative action to make 
such funds available for the purposes 
of the grant. Evans v. Van Deusen, 
ol dar OAS Ia Ps 122) 

94. State v. Llewellyn, 23 N. M. 43, 
167 P 414 [certiorari den 245 U. S. 
666 mem, 38 SCt 638 mem, 62 L. ed. 
538 mem]. 

95. U.S.—Springfield Tp. v. Quick, 
22 How. 56, 16 L. ed. 256. 

Ark.—Mississippi County Special 
School Dist. No. 5 v. State, 139 Ark. 
263, 213 SW. 96d See )Dayilonr, aye 
Spivey, 149 Ark. 572, 233 SW. 682 
(county treasurer may be compelled 
to account for money paid to him pur- 
suant to an unlawful agreement in- 
volving a disposal of school lands). 

Colo.—In re Canal Certificates, 19 
Colo. 638, 34 P 274. 

Ill.—Peo. v. Chicago, 216 Ill. 537, 75 
NE 239. 


Ind.—State v. Springfield Tp., 6 
83 


Ind. 5 

A teeing v. McBride, 5 Nebr. 
102. 

Nev.—State v. Rhoades, 4 Nev. 312. 


See State v. Donald, 160 Wis. 21, 
151 NW 331 (state Const. art 10 § 2 
dedicated to educational purposes 
moneys ‘arising from grants to the 
state from the United States, where 
the purposes of the grant were not so 
specified as to create an obligatory 
trust for some other purpose). 

{a] The rents of unsold school 
lands must be applied to the support 
and maintenance of common schools 
throughout the state and are not 
vested in the permanent school fund. 
State v. McBride, 5 Nebr. 102. 

[b] Expense of selection and sale. 
—Acts (1867) p 165 § 17, providing 
for the selection and sale of lands 
ceded to the state by the United 
States government, and providing for 
the drawing of warrants on the gen- 
eral school fund for the expense of 
carrying out the act, was not in con- 
flict with Const. art 9 § 8, providing 
that the proceeds of lands ceded for 
school purposes should not be used 
for any other purpose. State v. 
Rhoades, 4 Nev. 312. 

[c] Grant for the use of inhabit- 
ants, for the use of schools, referred 
to the maintenance and support of 
schools and did not authorize the use 
of the proceeds of a sale for t'he erec- 
tion of a school building. Mississip- 
pi County Special School Dist. No. 5 
v. State, 139 Ark. 263, 213 SW 961. 

[ad] In Oklahoma (1) under the 
Enabling Act, the state is not pro- 
hibited from using a part of the pro- 
ceeds of land granted for the sup- 
port of the common schools, or rent- 
als therefrom for the payment of the 
expenses of the sale or leasing of 
such lands. Betts v. Land Office 
Comrs., 27 Okl. 64,110 P 766. (2) Un- 
der Const. art 11 § 3, a portion of the 
rentals or of the proceeds of sales 
from the lands granted to the state 
by the federal government for the 
common schools may be used to de- 
fray the expenses of leasing. Betts 
v. Land Office Comrs., supra. 

[e] What are proceeds.—(1) Prop- 
erty received in exchange for prop- 
erty granted for the use of schools, 
and likewise rents of the property so 
received, are “proceeds,” within 
Const. (1870) art 8 § 2, providing that 
property granted for school purposes 
and the proceeds thereof shall be ap- 
plied to the object for which such 
grant was made. Peo. v. Chicago, 216 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numher,. 
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ships, or to the state for the use of such inhabitants, 
the proceeds of the sale or lease of school sections 
must be applied for the use of schools in the town- 
ships in which the respective sections lie;9* but 
where the grant is a general one to the state for the 
use of schools the state is free to adopt such system, 
to be general in its character, as the legislature shall 
deem most beneficial to the people and is not bound 
to apply the proceeds of school sections for schools 
in the townships where they are located.®7 Various 
other questions have arisen in respect of the use of in- 
come or principal of educational funds arising from 
the sale of lands and of rentals for expenses arising 
out of the management of such funds or of the lands, 


Ill. 537, 75 NE 239. (2) But under a 
statute providing that the proceeds 
of all lands that have been or may 
hereafter be granted to this state, 
where by the terms and conditions of 
such grant the same are not other- 
wise appropriated, are declared to be 
perpetual funds for common school 
purposes, the term ‘proceeds’ im- 
plies a sale and conversion of the 
lands into money. McMurtry v. En- 
ecthaudt, 5 Nebr. (Unoff.) 271, 98 NW 

96. Davis v. Indiana, 94 U. S. 792, 
24 L. ed. 320 [aff 44 Ind. 38]; Wyman 
VES ATV acc OAL Dad te SeALeL Vis 
Springfield Tp., 6 Ind. 83; Bishop v. 
McDonald, 27 Miss. 371. See State v. 
Sherman, 104 Oh. St. 317, 135 NE 625 
(Gen. Code §§ 7677, 7678, 7681, enti- 
tling a school district in which a 
children’s home or orphanage is lo- 
cated and in which the inmates there- 
of attend the public schools to reim- 
bursement from school district in 
which such inmates lived immediate- 
ly previous to becoming inmates of 
such home or orphanage was viola- 
tive of Const. art 6 § 1, providing 
for, the inviolability of school funds 
and the application of the income 
thereof). But see Sloan v. Blythe- 
ville Special School Dist. No. 5, 169 
Ark. 77, 80, 273 SW 397 (holding that, 
under a grant ‘‘to the use of the in- 
habitants of’ the township in which 
Jands were located, funds from the 
sale of such lands may be disbursed 
for school purposes in such manner 
as the legislature may direct, and a 
law directing that such funds be paid 
into the general school fund is valid). 

[a] Actual location of school (1) 
whether within the township or not, 
is immaterial, so long as the fund is 
applied for the benefit of the children 
who reside in the township. Bishop 
v. McDonald, 27 Miss. 371. (2) A 
statute allowing children to be ad- 
mitted into schools in adjoining 
townships, when nearer or more con- 
venient than any schools in the town- 
ship in which they resided, and au- 
thorizing a payment to the township 
in which the children attended school 
of a proportionate amount of the 
fund belonging to the township in 
which they resided, was not in con- 
flict with the act of congress. Bishop 
v. McDonald, supra. (3) But Acts 
(1919) No. 465, authorizing a school 
district to sell school lands granted 
the state by the act of congress of 
June 23, 1836, and providing for re- 
investment of the proceeds in a high 
school building, has been regarded 
void as discriminatory against part 
of the inhabitants of the township in 
which the land was situated. Mis- 
sissippi County Special School Dist. 
No. 5 v. State, 139 Ark. 263, 213 SW 
961. 

[b] he state is not bound to pro- 
vide any additional fund for a town- 
ship receiving the bounty of con- 
gress, no matter to what extent other 
parts of the state are supplied from 
the state treasury. Springfield Tp. v. 
Quick,.22 How. (U)S.) 56, 16 L: ed. 
256 [foll Davis v. Indiana, 94 U. S. 
792, 24 L. ed. 320 (aff 44 Ind. 38)]. 

{c] A repeal by the legislature of 
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al township.°? 


the act establishing congressional 
townships cannot alter the effect of 
the act of congress granting a six- 
teenth section in each of such town- 
ships to the inhabitants thereof for 
the use of schools, or give the state 
any better right than it had before to 
divert such fund. State v. Spring- 
field Tpy, 6) Ind, "$3. 


Sek Wyman v. Banvard, 22 Cal. 
98. See cases infra this note, 
[a] In Idaho (1) the interest or 


income from the proceeds of the sale 
of the seventy-two sections of land 
granted for university purposes can 
be used only in the support and main- 
tenance of such university, and in the 
payment of the current expenses 
thereof and charges for conducting 
the same (Roach v. Gooding, 11 Ida. 
244, 81 P 642); (2) and cannot be 
used for the erection or equipment of 
university buildings or buildings con- 
nected therewith (Roach v. Gooding, 
supra). (3) The perpetual appro- 
priations of the proceeds of the uni- 
versity fund, agricultural college 
fund, scientific school fund, normal 
school fund, Idaho industrial reform 
school fund, and academy of Idaho 
fund, found in L. (1905) pp 417-419, 
393, 415, 409, L. (1907) p 26, and L. 
(1911) c 26, are still effective, and not 
amended or repealed by Appropria- 
tion Ach of, LILin VEwvansiiva EVan 
Deusen, 31 Ida. 614, 174 P 122. (4) 
L. (1917) c 70 does not authorize the 
transfer of any of the funds properly 
belonging to the university, agricul- 
tural college, scientific college, nor- 
mal school, Idaho industrial reform 
sehool, and academy of Idaho to any 
other funds in the state treasury. 
Hvans v. Van Deusen, supra. 

[b] In Nebraska, by the act of 
congress of July 2, 1862, granting 
public lands to the state for universi- 
ty and agricultural colleges, and by 
acceptance thereof by the state, and 
pledges contained in the state consti- 
tution and statutes, the state became 
trustee of the funds derived there- 
from, for the sole purpose of apply- 
ing them to the object of the grants, 
and with no power to divert the same 
to other purposes, or to render them 
general funds. State v. Brian, 84 
Nebr. 30, 120 NW 916. 

{c] In Oklahoma (1), under the 
Enabling Act of June 16, 1906, the 
state is not prohibited from using a 
part of the proceeds of the sale of 
land granted by the federal govern- 
ment to the state of Oklahoma for the 
state university and university pre- 
paratory school, normal school, the 
agricultural and mechanical college, 
and the colored agricultural and 
normal university, or rentals there- 
from, to pay the expenses of the sale 
or leasing thereof. Betts v. Land Of- 
fice Comrs., 27 Okl. 64,110 P 766. (2) 
But a portion of the proceeds of the 
sale of the lands granted to the 
state by the federal government for 
the state university, university pre- 
paratory school, normal school, the 
agricultural and mechanical college, 
and the colored agricultural and 
normal university, by the provisions 
of the constitution of the state under 


[§ 255] d. Loan of Proceeds. 
funds derived from school lands may be made pro- 
ductive, the statutes in a number of states have pro- 
vided for loans of such funds on good security. 
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which are treated in the notes.°8 

[§ 254] c. By Whom Proceeds Disbursed. In In- 
diana it has been held that money derived from the 
rent of unsold school lands belonging to the sixteenth 
section should be paid into the county treasury and 
be distributed by the county auditor, and a township 
trustee has nothing to do with its distribution, except 
as to so much of it as may be apportioned to such 
parts of his township as are within the congression- 


In order that the 


the rules and regulations as pre- 
scribed by the legislature, may not be 
utilized to pay the expenses of sales 
thereof. Betts v. Land Office Comrs., 
supra. (3) Moreover, it is not per- 
missible for the commissioners of the 
land office, either with or without an 
enactment of the legislature, to use 
any part of the proceeds of the rent- 
als from the land granted by the gen- 
eral government to the state for the 
benefit of the common schools, the 
state university, university prepara- 
tory school, normal schools, agricul- 
tural and mechanical college, and the 
colored agricultural and normal uni- 
versity, to pay the expenses of the 
sale of the land or of loaning, invest- 
ing, or reinyesting the permanent 
school fund. Betts v. Land Office 
Comrs., supra. (4) Under the provi- 
sions of the Hnabling Act of June 16, 
1906 the- state is not prohibited 
from using any of the part of the in- 
terest derived from the five million 
dollars donated to the state for tho 
benefit of the common schools in lieu 
of sections 16 and 36 and other lands 
of the Indian Territory or the incoms 
from the permanent school. fund, as 
constituted by Const. art 11 § 2, to 
pay the expenses of the loaning and 
investing of the fund. Betts v. Land 
Office Comrs., supra. (5) But under 
Const. art 11 §§ 2, 3, the commission- 
ers of the general land office are not 
permitted to use any portion of the 
interest from such five million dollars 
fund or the income of the aforesaid 
permanent school fund to defray the 
expenses of loaning or investing the 
permanent fund. Betts v. Land Of- 
fice Comrs., supra. 

99. Davis v. State, 44 Ind. 38 [aff 
94 TU Say 24 clu. ede 1S 200) 5 

I. Alexander v. Knox, 1 F. Cas. 
No. 170, 6 Sawy. 54. See Kubli v. 
Martin, 5 Or. 436. 

[a] Constitutionality of statute.— 
The act of Dec. 19, 1865, which re- 
quired the county treasurers of the 
several counties to loan the school 
fund in their respective counties, pro- 
vided that nothing therein should be 
construed so as to deprive the state 
of the right to control the common 
school fund created by the sale of 
school lands, was not in violation of 
Const. art 8, providing that the gov- 
ernor, secretary of state, and state 
treasurer should constitute a board 
of commissioners for the sale of 
school lands and for the investment 
of the funds derived ttserefrom. 
Kubli v. Martin, 5 Or. 436. 

[b] Funds which may be loaned 
and status of loaning official._—In 
1858 the only fund which a county 
treasurer in Oregon was authorized 
by law to loan was the common 
school fund in his custody, arising 
from the sales of sections sixteen and 
thirty-six of the public lands of the 
territory, and in doing this he was 
the agent of the territory, the trustee 
of the fund, and not the county, anda 
suit to enforce the obligation of a 
note and mortgage given for a loan 
of such funds should be brought in 
the name of such treasurer. Alexan- 
git v. Knox, 1 F. Cas. No. 170, 6 Sawy. 
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[§ 256] e. Rights and Liabilities as to Proceeds 
Where the state has the legal title to | 
funds arising from the sale of school lands by the 
board of land commissioners, it is entitled to main- 
tain an action against wrongdoers for the recovery 
Where a commissioner, appointed to rent 
university lands, fails to report and pay over the 
rents, he is chargeable with interest.® 
I. Swamp and Overflowed Lands—1. 
In order to enable 
the several states to construct the necessary levees 
and drains to reclaim the swamp and overflowed 
lands therein, congress has granted all such lands to 
the respective states;* and a subsequent act of con- 
gress has confirmed to the respective states all lands 
selected and reported to the general land office as 
swamp and overflowed jand prior to March 3, 1857, so 
far as the same remained vacant and unappropriated, 
and not interfered with by an actual settlement un- 
der any law of the United States.® 
swamp land grant applied only to states in existence 
at the date of the act and states subsequently ad- 


or Income. 


thereof.? 


[§ 257] 


Grant to States—a. In General. 


mitted acquired no rights under 


[c] The remission of interest on 
loans (1) of funds derived from sale 
of lands granted to the territory and 
state by the federal government for 
common schools and other institu- 
tions is a violation of Const. art 10 § 
2, making it a breach of trust to dis- 
pose thereof for any object other 
than that for which they were grant- 
ed, or contrary to the Pnabling Act. 
Rowlands v. State Loan Bd., 24 Ariz. 
116, 207 P 359. (2) Term “remit” in 
a statute for remission of interest 
has been construed as meaning ‘‘for- 
given” or “pardoned.” Rowlands v. 
State Loan Bd., supra. 

2. State v. Chadwick, 10 Or. 423. 

[a] In Mississippi (1) under Code 
(1906) § 4805 (Hemingway Code. §& 
8169), the state as trustee of six- 
teenth section lands may sue a coun- 
ty for the purpose of carrying out a 
grant and to compel an accounting. 


Robertson yv. Monroe County, 118 
Miss. 520, 79 S 184. (2) Under Code 
(1906) §§ 47388, 4739 (Hemingway 


Code §§ 7056, 7057), the state revenue 
agent may sue a county for account- 
ing as to proper disposal of income 
from sixteenth section land. Robert- 
son v. Monroe County, supra. 


8. Bullock v. State, 2 Port. (Ala.) 
484. 

4. VUSCA tit 43 § 982. $ 

[a] A similar grant was previous- 


ly made to Louisiana by the act of 
congress of March 2, 1849. 

[b] Benefit of grant was extended 
to Oregon under the act of March 12, 


1860. Morrow v. Warner Valley 
Stock €o., 56 Or 312) 10b Pm VEL. 
[c] Title of state not released.— 


There has been no act of the legisla- 
ture of Indiana or act of congress 
which can be construed as contem- 
plating a release of the state’s title to 
any of the lands, to which title from 
the government had previously ac- 
crued to the state by virtue of the 
Swamp Land Act, without compensa- 


tion for the lands released. Mat- 
thews v. Goodrich, 102 Ind. 557, 1 
NE 175. 

{[d] Amendment . of Minnesota 


constitution of 1881 requiring sale of 
swamp lands for support of schools 
did not disable the state from accept- 
ing grants under the act of 1850, 
which directed lands to be applied ex- 
clusively so far as necessary in ef- 
fecting their reclamation. U. S. v. 
Minnesota, 270 U. S. 181, 46 SCt 298, 
Oi Li ed 239. 

[e] Duties of secretary of interior 
in general.—All duties imposed by 
the swamp land grant on the secre- 
tary of the interior, except the de- 
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ments.® 


sions.!+ 


The original 


in General. 
it,® but similar 


termination as to the quality of the 
land, are mandatory. Work v. U. S., 
57 App. (D. C.) 309, 23 F. (2d) 136. 

{f] Necessity of drainage.—The 
state was authorized to decide on the 
necessity of draining the lands. 
Sperita v. Donald, 160 Wis. 21, 151 NW 

i 

5. USCA tit 43 § 986. See Fred- 
ee v. Goodbee, 120 La. 783, 45 S 


[a] Selections made by the state 
of California prior to July 23, 1866 
were confirmed to the state by Act 
July 28, 1866 § 1; U. S. Rev. St. (1878) 
§ 2485, now USCA tit 43 § 865. See 
Sacramento Sav. Bank v. Hynes, 50 
Cal. 195: 

Necessity and sufficiency of selec- 
tions see infra § 264. 

6 Rice v: Sioux City, etc., R. Co., 
110 U. S. 695, 4 SCt 177, 28°L. ed. 289 
[aff 9 Fed. 368, 3 McCrary 410]. See 
French v. Fyan, 93 U. S. 169, 23 L. ed. 
812; Kittel v. Florida Internal Impr. 
Fund, 139 Fed. 941. 

[a] The states of Kansas, Nebras- 
ka, and Nevada are expressly exclud- 
ed! “USCA: tit 43° §982: 

[b] Subsequent acts admitting 
new states to the Union declare that 
the provisions of the section referred 
to are not extended to such states, 
and in lieu of any claim by them un- 
der such provisions make grants to 
each state for various purposes. See 
statutory provisions. 

7. See Pengra v. Munz, 29 Fed. 830 
(construing act March 12, 1860, ex- 
tending the swamp land grant to 
Minnesota and Oregon). 

8. Internal Impr. Fund Trustees 
v. Root, 63 Fla. 666, 53 S 871. 

[a] Who may question.—The 
proper execution of the trust as to 
swamp lands granted by congress 
cannot be questioned by a _ private 
party, corporation, or subordinate 
ibe ele agency. Seaboard Air 
Line R. Co. v. Special Road, etc., 
Dist? 4iNoy 1 ‘Bona Trustees, 91 Fla. 
612, 108 S 689, 46 ALR 870. 

9. See cases infra this note. 

[a] Inchoate title of state of Ar- 
kansas to unidentified swamp and 
overflowed lands under the Swamp 
Land Act was extinguished by settle- 
ment between the state and the Unit- 
ed States, approved by Ark. L. (1897) 
p 88, and by the act of congress of 
April 28, 1898. Chapman, ete., Lum- 
ber Co. v. St. Francis Levee Dist., 
232° UL S186. 34 SCt 1297158) 1. edt 
564 [reh den 234 |S, 667, 34 SCt 906, 
58 L. ed. 1526, and rev 100 Ark. 94, 
139 SW 625]; Little v. Williams, 231 
UraSs 385; 34 SCt 68, 58 L. ed. 256 


Extinguishment of interest of state. 
the state to extinguish its inchoate fitle to unidenti- 
fied swamp and overflowed lands by agreement with 
the federal government has been recognized.® 

Rules of construction in general. 
dictions the view has apparently been taken that 
swamp land grants should be construed liberally as 
to the United States and strictly as to the state.1° 
The court may refer to the history of the time when 
the granting act was passed to ascertain the reasons 
for, as well as the meaning of, particular provi- 
But according to some eases the granting 
statute has been liberally construed by public offi- 
cers to effect the purpose for which it was enacted.*? 

[§ 258] b. When Title Vested and Title Acquired 
The Swamp Land Act was a grant in 
presentit* by which an inchoate title to the swamp 
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grants have been made by special acts of congress to 
some of the later states.‘ 

Execution of trust in general. The obligation of 
the state to observe the condition of the grant rests 
only in the sovereign relations of the two govern- 


The right of 


In some juris- 


[aff 88 Ark. 37, 113 SW 340]. 

10. Morrow v. Warner Valley 
Stock: Col. 156. Or, 32255101) Baie 

11. Morrow v. Warner Valley 


Stock Co., supra. 

12. Edward Hines Yellow Pine 
Trustees v. State, 133 Miss. 334, 97 S 
552. 


13. U. S.—Work v. Louisiana, 269 
U.S. 250, 46 SCt 92; 70 Li. ed> 259; 
Michigan Land, etc., Co. v. Rust, 168 
U. S. 589, 18 SCt 208, 42 L. ed. 591 [aff 
68 Fed. 155, 15 CGA 335]; ‘Chandter 
w;, Calumet,.ete:,. Min. Co., 149 UL ess 
79,013 SCt 798, -37_L. ed. 657 [aif 36 
Fed. 665]; Cook County v. Calumet, 
étc..n Canal, ete; Co. 138: its oson 
11 SCt 435, 34 L. ed. 1110 [aff 131 Ill. 
505, 23 NE 629]; Wright v. Rose- 
berry, 121 U. S. 488, 7 SCt 985, 30 L. 
ed. 1039 [rev 81 Cal. 87, 22 P 336; and 
foll Tubbs v. Wilhoit, 138 U. S. 134, 
11 SCt 279, 34 L. ed. 887 (aff 73 Cal. 


61, 14°..P 362) Ts” Rice. v. (Sioux City. 
ete, RCo. LLOLUSS. 69S Va SCUniT. es 
L. ed. 289; French v. Fyan, 93'U. S. 


169, 23 L. ed, 812; Hannibal, etc., R. 
Co. v. Smith, 9 Wall. 95, 19 L. ed. 599; 
Kerns v.-Lee, 142 Fed. 985; Kittel v. 
Florida Internal Impr. Fund, 139 Fed. 


941; Cahn v. Barnes, 5 Fed. 326, 7 
Sawy. 48. 

Ark.—Hibben v. Malone, 85 Ark. 
584, 109 SW 1008; Kelly v. Cotton 


Belt Lumber Co., 74 Ark. 400, 86 SW 
436, 827; Chism v. Price, 54 Ark. 251, 
15 SW 883, 1031; Hendry v. Willis, 
33 Ark. 833. 

Cal.—San Joaquin, etc., 
Co. v. Worswick, 187 Cal. 674, 203 P 
999 [certiorari den 258 U.S. 625 mem, 
42 SCt 382 mem, 66 J. ed. 797 mem] ) 
Tubbs v.. Wilhoit,- 73 Cal: 62). 14 
361 [aff 138 U. S. 134, 11 SCt 279, 34 
L. ed. 887]; Kernan’ v. Griffith, 27 
Wolisns 

D. C.—Work v. U. S., 57 App. 309, 
23 EF. (2d) 136. 

Fla. te vy. Jennings, 47 Fla. 307, 
35 S 98 

TL; Cat County v. Calumet, ete., 
Canal, ete.,. 'Co,,, Uoietil 508. 23 NE 
629 fafe 138 U. S. 635, 11 Sct 435, 34 
L. ed. 1110]. 

Ind.—State v. Portsmouth Sav. 
Bank, 106 Ind. 435, 7 NE 379; Mat- 
thews v. Goodrich, 102 Ind. 557, 1 NE 


Canal, ete., 


Iowa.—Ogden v. Buckley, 116 Iowa 
352, 89 NW 1115; Smith v. Miller, 
105 Iowa 688, 70 NW 123, 75 NW 499; 
Bailey v. Callanan, 87 Towa 107, 53 
NW 1074; Snell v. Dubuque, etc., R. 
Conus lowa 88, 42 NW 588, 80 Towa 
167, 45 NW 763. 

La. —Hartigan vy. Weaver, 126 La. 
492, 52 S 674. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and overflowed lands passed at once to the state in 
which they lay,1* but which left it to the secretary 
of the interior to determine and identify what lands 
were and what lands were not swamp lands.15 While 
in some cases the view has apparently been taken 
that the Swamp Land Act followed by an identifica- 
tion of the land passed the legal title to the states 
ex proprio vigore, without the necessity of a pat- 
ent,’® the correct rule appears to be that the legal 


Mich.—Peo. v. Warner, 116 Mich. 
228, 74 NW 705; Sherman v. A. P. 
Cook”.Co,, 398 “Mich. 61, 5% NW. 23; 
Busch v. Donohue, 31 Mich. 481. 

Mo.—Simpson vy. Stoddard County, 
173 Mo. 421, 73 SW 700. 

[a] A like rule applies (1) to the 
grant to the state of Louisiana, un- 
der the act of March 2, 1849 (Work v. 
Louisiana, 269 U. S. 250, 46 SCt 92, 
70 La ed. 259; Union Sawmill Co. v. 
Taylor, 133 La. 1088, 63 S 594; Harti- 
gan v. Weaver, 126 La. 492, 52 S 674), 
(2) and to the grant under the act of 
1860 extending the Swamp Land Act 
to Minnesota and Oregon (Warner 
Valley Stock Co. v. Calderwood, 36 
Or. 228, 59 P 115; Gaston v. Stott, 5 
Or. 48). 

14. U. S.—Work v. Louisiana, 269 
U. S. 250, 46 SCt.92, 70 L. ed. 259 
{mod sub nom. Fall v. Louisiana, 53 
App. (D. C.) 22, 287 Fed. 999]; Chap- 
man, etc., Lumber Co. v. St. Francis 
Levee Dist., 232 U. S. 186, 34 SCt 297, 
58 lL. ed. 564 [reh den 234 U. S. 667, 
34 SCt 906, 58 L. ed. 1526, and rev 
100 Ark. 94, 189 SW 625]; Michigan 
Land,, éte., Co.v. Rust, 168 US. 589, 
18 SCt 208, 42 L. ed. 591 [aff 68 Fed. 
155, 15 CCA 335]; Tubbs v. Wilhoit, 
TIS we WUEoel o4, el OC who, poe hase COs 
887; Wright v. Roseberry, 121 U.S. 
E88 ty SCL, 985,530. 1b... ed,-1039 “Troll 
Irwin v. San Francisco Sav. Union, 
136 U. S.-578, 10 SCt 1064, 34 L. ed. 
540]; Rice v. Sioux City,-etc., R. Co., 
110.U. S. 695, 4 SCt 177, 28 L. ed. 289; 
Martin v. Marks, 97 U. S. 345, 24 L. 
ed. 940; French v. Fyan, 93 U.S. 169, 
23 L. ed. 812; Hannibal, etc., R. Co. v. 
Smith, 9 Wall. 95,19 L. ed. 599; U. 8. 
v. Lee, 214 Fed. 630 [aff 227 Fed. 827, 
142 CCA 351 (aff.245 U. S. 24, 38 S€t 
21, 62 L. ed. 128)]; Kerns v. Lee, 142 
Fed. 985; Kittel v. Florida Internal 
Impr. Fund, 139 Fed. 941; San Fran- 
cisco Sav. Union v. Irwin, 28 Fed. 
708 [aff 136 U. S. 578, 10 SCt 1064, 34 


L. ed. 540]. 
Ark.—Kelly v. Cotton Belt Lumber 
Co., 74 Ark. 400, 86 SW 436, 827; 


Chism v. Price, 54 Ark. 251, 15 SW 
883, 1031; Hendry v. Willis, 33 Ark. 
833; Branch v. Mitchell, 24 Ark. 431; 
Fletcher v. Pool, 20 Ark. 100 [foll 
Hempstead v. Underhill, 20 Ark. 337]. 

Fla.—Wilson Cypress Co. v. Mar- 


tins, GiseBla. 650, LOIS 253%) South 
Florida Farms Co. v. Goodno, 84 Fla. 
532, 94 S 672. 
Mich.—Peo. v. Warner, 116 Mich. 
228, 74 NW 705. : 
Miss.—Henderson vy. Blair, 102 


Miss. 640, 59 S 856. 

Mo.—Simpson v. Stoddard County, 
173 Mo. 421, 73 SW 700. 

fa] Only an inchoate title was ac- 
quired prior to identification. Chap- 
man, ete., Lumber Co. v. St. Francis 
Levee Dist., 232 U. S. 186, 34 SCt 297, 
58 L. ed. 564 [reh den 234 U. S. 667, 
84 SCt 906, 58 L. ed. 1526, and rev 100 
Ark. 94, 189 SW 625]; Little v. Wil- 
iam sy, Zod, UL Oweoo io + OC Libs Saba, 
ed. 256 [aff 88 Ark. 37, 113 SW 340]. 

{b] Legal title held by federal 
government in trust.—After the 
grant of swamp lands to the state by 
the act of congress of Sept. 28, 1850, 
and before selection and patent, the 
general government held the legal ti- 
tle to such land in trust for the state, 
or for the county to which such land 
was granted by the state. Hart v. 
Delphey, 157 Iowa 316, 1386 NW 702. 

15. U. S.—Little v. Williams, 231 
UW, Si-3386, 34-°SCt 63) 58 L- ed! 256 [aft 
88 Ark. 37, 113 SW 340]; Michigan 
Land, etc., Co. v. Rust, 168 U. S. 589, 


PUBLIC LANDS 


ing the grant.?4 


18 SCt 208, 42 L. ed. 591 [aff 68 Fed. 
155, 15 CCA 335]; Rogers Locomotive 
Mach. Works vy. American Emigrant 
Co. —UG4s Us Se oon Ii SCt TSS. ea ee 
ed. 552 [rev 83 Iowa 612, 50 NW 52]; 
Wright v. Roseberry, 121 U. S. 488, 7 
SCt 985, 30 L.. ed. 1039 [rev 81 Cal. 
87, 22 P 336, and foll Tubbs v. Wil- 
hoi ewess) Unis: W344 adn S@t 270.34 es. 
COS Sian(aft oc ale aod, webd s SG Ais 


Hannibal, ete, R. Co. v. Smith, 9 
Wall 5955719 plas eds Sb 996 Uc Sa ve. Chis 
CASOMCLC,, Va COP ou Medi SiS mo. ( 


CCA; 592 Laff 2118 Wi S:52335 34 -SCt 7, 
54 LL. ed. 1015]; Kerns v. Lee, 142 
Fed. 985; Kittel v. Florida Internal 
Impr. Fund, 139 Fed. 941; Cahn v. 
Barnes, 5 Fed. 326, 7 Sawy. 48. 

Cal.—Tubbs v. Wilhoit, 73 Cal. 61, 
14.2. 360 att 138.0. Si 1845.11 Set 
279, 34 L. ed. 887]. 

D. C.—Work v. U. S., 57 App. 309, 
(2d) 136, 

Ind.—State v. Portsmouth Sav. 
Bank, 106 Ind. 435, 7 NE 379. 

Iowa.—Ogden vy. Buckley, 116 Iowa 
352, 89 NW 1115. See Boynton v. Mil- 
ler, 22 Iowa 579. 


La.—Smith v. Albritton, 153 la. 
507, 514, 96 S 49. 
ich.—Peo. v. Warner, 116 Mich. 


Mich 
228, 74 NW 705. 
he ie v. Metcalf, 40 Miss. 

Mo.—Simpson vy. Stoddard County, 
173 Mo. 421, 73 SW 700. 

“The swamp land grants have been 
declared grants in presenti, only in 
this sense, that the subsequent selec- 
tion, listing and approval of the lands 
to the state has the retroactive ef- 
fect of conveying title as of the date 
of the statute.” Smith v. Albritton, 


supra. 

16. Cal.—Foss v. Johnstone, 158 
Cal, 119) 10rP (294"" Kernan we Grif- 
fiths 2 Cale § th. 

Ind.—Tolleston Club v. State, 141 
Ind. 197, 38 NE 214, 40 NE 690; Eda- 
mondson v. Corn, 62 Ind. 17. But see 
State v. Tuesburg Land Co., 61 Ind. 
A. 555, 109 NE 530, 538, 111 NE 342 
(where the court said: “The weight 
of authority seems to -be to the ef- 
fect that a patent is also a neces- 
sary prerequisite to the state’s ac- 
quiring title to lands under the 
Swamp Land Act’). 

Miss.—Henderson v. Blair, 102 
Miss. 640, 59 S 856; Daniel v. Purvis, 
50 Miss. 261; Funston v. Metcalf, 40 
Miss. 504 [foll Fore v. Williams, 35 
Miss. 533]. 

Mo.—Masterson v. Marshall, 65 Mo. 
94; Campbell vy. Wortman, 58 Mo. 258. 
But see Hemphill Lumber Co. v. 
Parker, 300 Mo. 568, 254 SW 698. 

Or.— Gaston v. Stott, 5 Or. 48. 
Compare Warner Valley Stock Co. v. 
Calderwood, 36 Or. 228, 59 P 115. 

[a] Title vests upon approval of 
plats of survey.—Tubbs v. Wilhoit, 
(3 Gal. 61, 14 P 361 [aff-133 U.S. 134, 
11 SCt 279, 34 L. ed. 887] (under the 
act of congress of July 23, 1866, 
quieting title to land in California). 


Compare Wright v. Roseberry, 63 
Cale 252: 
[b] The office of a patent of 


swamp and overflowed lands is to 
make the description of the lands 
definite and conclusive as between 
the United States and the state, for 
identification is necessary to deter- 
mine whether any particular tract 
comes within the general description 
of swamp and overflowed land so as 
to pass by the grant. Foss v. John- 
stone, 158 Cal. 119, 110 P 294. 

U. S.—Brown v. Hitchcock, 173 
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title passed only upon issuance of patent,!7 and when 
the lands were identified as swamp lands and not 
before, the state was entitled to a patent therefor,!$ 
on the issuance of which what was previously an in- 
choate or equitable title!® became a perfect legal ti- 
tle in fee simple.?° 
related back to the date of the act of congress mak- 


The legal title, when acquired, 


[§ 259] c. Survey. A survey into legal subdivi- 


US. 4737/19 SCt) 485, 43> hisediarii2y 
Michigan Land, ete., Co. v. Rust, 168 
U. S. 589, 18 SCt 208, 42 L. ed. 591 [aff 
68 Fed. 170, 15 CCA 350]; Rogers Lo- 
comotive, etc. Works vy. American 
Emigrant Co., 164 U. S. 559, 7 SCt 188, 
41 L. ed. 552 [rev 83 Iowa 612, 50 NW 
52]; Sawyer v. Osterhaus, 212 Fed. 
765; Kerns v. Lee, 142 Fed. 985; Kit- 
tel v. Florida Internal Impr. Fund, 
139 Fed. 941; Pengra vy. Munz, 29 Fed. 


830. 

Ala.—Henry v. Brannan, 149 Ala, 
323, 42 S 995. 

D. C.—Brown v. Bliss, 13 App. 279 
[foll Warner Valley Stock Co. v. 
Smith, 9 App. 187 [rev on other 
grounds 165 U. S. 28, 17 SCt 225, 41 
L. ed. 621}. 

Fla.—Wilson Cypress Co. v. Mar- 
tin, 91 Fla. 655, 109 S 253; (South 
Florida Farms Co. v. Goodno, 84 Fla. 
532, 94 S 672; Byrne Realty Co. v. 
South Florida Farms Co., 81 Fla. 864, 
89 S 318. 

Ill—Thompson v. Prince, 67 Ill. 
281; Grantham v. Atkins, 63 Ill. 359. 
But see Dart v. Hercules, 34 Ill. 395. 

Iowa.—State v. Jones, 143 Iowa 
398, 122 NW 241 [aff on other grounds 
226 U. S. 460, 33 SCt 168, 57% TL. sed. 
300]; Schlosser v. Hemphill, 118 Iowa 
452, 909 NW 842; Ogden v. Buckley, 
116 Towa 352, 89 NW 1115. But see 
Bailey v. Callanan, 87 Iowa 107, 53 
NW 1074; Hays v. McCormick, 83 


Iowa 89, 49 NW 69; Chicago, etce., 
R. Co. v. Brown, 40 Iowa 333; Mont- 
gomery County v. Burlington, ete., 
R. Co., 38 Iowa 208; Allison v. Half- 
acre, 11 Iowa 450. ° 

Wis.—State v. School, ete, Land 
Comrs., 9 Wis. 286. 

18. See infra § 268. 

19. Rogers Locomotive, etc., 


Works v. American Emigrant Co., 164 
U.S. 559; 7 SCt 188, 41 red. 552 [rev 
83 Iowa 612, 50 NW 52]; Sawyer v. 
Osterhaus, 212 Fed. 765; Kittel v. 
Florida Internal Impr. Fund, 139 Fed. 
941; gden v. Buckley, 116 Iowa 352, 
89 NW 1115. , 

20. Rogers Locomotive, ete., Works 
v. American Emigrant Co., 164 U. S. 
559, 7 SCt 188, 41 L. ed. 552 [rev 83 
Iowa 612, 50 NW 52]; Kittel v. Flort- 
da Internal Impr. Fund, 139 Fed. 941; 
Whiteside County v. Burchell, 31 Ill. 
68. 

21. U. S—Work v. Louisiana, 269 
U. S. 250, 46 SCt 92, 70 Li ed. 259 
[mod sub nom. Fall v. State, 53 App. 
(D. C.) 22, 287 Fed. 999]; Rogers Lo- 
comotive, ete., Works v. American 
Hmigrant Co., 164 U. S. 559, 17 S@t 
188, 41 L. ed. 552 [rev 83 Iowa 612, 50 
NW 52]; Tubbs v. Wilhoit, 138 U. S. 
134, 11 SCt 279, 34 L. ed. 887; Wright 
v. Roseberry, 121 U. S. 488, 7 SCt 985, 
30 L. ed. 1939; Martin v. Marks, 97 
U. S. 345, 24 L. ed. 940; French v. 


Myan, 93 Ur S.'169, 23 Lie ed: slo ikit- 
tel v. Florida Internal Impr. Fund, 
139 Fed. 941; Pengra vy. Munz, 29 
Fed. 830. 


Ark,—Kelly v. Cotton Belt Lumber 
Co., ‘74 Ark. 400, 86 SW 4386, 827; 
Chism y. Price, 54 Ark. 251, 15 SW 
883, 1081; Hendry v. Willis, 33 Ark. 
833; Fletcher v. Pool, 20 Ark. 100 
[foll Hempstead v. Underhill, 20 Ark. 
37]. i 

Cal.—San Joaquin, etc., Canal, ete., 
Co. v. Worswick, 187 Cal. 674, 203 P 
999 [certiorari den 258 U. S. 625 mem, 
42 SCt 382 mem, 66 L. ed. 797 mem]; 
Sacramento Valley Reclamation Co. 
V..Cook, 61° Cal. 34h. 

D. C.—Work v. U. S., 57 App. 309, 
Zork.) (2d) 2 LoG, 
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sions is a necessary prerequisite to the passing of the 
title from the government to a state under the Swamp 
Land <Act,?* and unsurveyed swamp land should 
not be treated as not covered by the Swamp Land Act 
because not in the list filed by the interior depart- 
Where a government 
survey establishes the section corners, identifies the 
land, and determines its overflowed character it is 
sufficient to serve as a basis for the selection of 
The act of a state in accepting a 
new and corrected survey as the basis of adjustment 
of its swamp land grant is tantamount to a waiver 
of any claim under the prior and erroneous survey.?® 
A state or county surveyor, in surveying swamp and 
overflowed lands, should conform his survey in the 


ment embracing such lands.?% 


swamp lands.?4 


Ill.— Smith v. Goodell, 66 Tl. 450. 


Ind.—State v. Portsmouth Sav. 
Bank, 106 Ind. 435, 7 NE 379. 

Iowa.—Hart v. Delphey, 157 Iowa 
316, 1836 NW 702. 

La.—Albritton v. Steere, 153. La. 
561, 96 S$ 121; Smith v. Albritton, 153 
La. 507, 96 S 49; Union Sawmill Co. 
Veo aylor. loo Last LOssy 63 Se 594; 


Hartigan v. Weaver, 126 La. 492, 52S 
674. 

Mich.—Sherman vy. A. P. Cook Co., 
OSM VECh NGI 57 SIN We 23s susehr lve 
Donohue, 31 Mich. 481. 

Mo.—Simpson y. Stoddard County, 
Br VO.” 42d), 73 sSWi 1005 ‘Cramer wv. 
Keller, 98 Mo. 279, 11 SW 734. 

[a] In Oregon (1) it has been held 
that title related back to March 12, 
1860, the date of the act which ex- 
tended the Swamp Land Act to Ore- 
gon, Warner Valley Stock Co. v. 
Calderwood, 36 Or. 228,59 P1145. (2) 
But the view has been taken that, un- 
der the terms of the limitation im- 
posed by the act of March 12, 1860, 
such retroactive effect could not take 
place so as to affect any lands previ- 
ously reserved, sold, or disposed of 
by the United States. Morrow v. 
Warner Valley Stock Co., 56 Or. 312, 
Er () Se alge, 

22. Schlosser v. Hemphill, 118 
Iowa 452, 90 NW 842 [foll Boynton 


v. Miller, 22 Iowa 579]; Elms v. El- 
Wiott, 129 La 978, 57% oS) 307; Cole™ v. 
Thompson, 35 La. Ann. 1026; State 


v. Lake St. Clair Fishing, etc., Club, 
£27 PMich: 580, 87 NW. 117%." See, U. 
S. v. Wilson, 214 Fed. 630 [aff 227 
Fed. 827, 142 CCA 351 (aff 245 U. S. 
24, 38 SCt 21, 62 L. ed. 128)]. 

[a] “Segregation survey” under 
Act Congr. July 23, 1866 § 4, in rela- 
tion to California see Heath v. Wal- 
lace, 138 U.S. 578, 11 SCt 380, 34 L. 
ed. 1063 [aff 71 Cal. 50, 11 P 842]. 

{b] Presumption as to survey.— 
There is a legal presumption that all 
swamp lands were surveyed before 
their selection was approved by the 
general government. Cole v. Thomp- 
son, 35 La, Ann. 1026, 

{c] Survey as selection.—A sur- 
vey of Swamp and overflowed lands 
granted to the state by congress is a 
sufficient selection and identification 
of same to segregate them from the 
public domain, and render them liable 
to sale or entry as property of the 
state. Betz v. Illinois Cent. R. Co., 
52 La. Ann, 8938, 24 S 644. " 

{[d] In Oregon swamp lands could 
not be selected by the state and ap- 
proved by the secretary of the in- 
terior under the act of congress of 
March 12, 1860, extending to Oregon 
the act granting to other states 
swamp lands within their limits until 
a survey thereof was made. State v. 
Warner Valley Stock Co., 56 Or. 283, 
LOGE 780. 08 esse. 

{e] Finding that land was swamp 
land carries the approval of the sur- 
MieVoin VVIOLK Var WE Send Ua ADD don CG.) 
309, 23 BE. (2d) 136. 

23. Peo. v. Warner, 116 Mich. 228, 
74 NW 705. 
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eral, 


24. McDade y. Bossier Levee Bad., 
109 La. 625, 33 S628; Betz v. Illinois 
Sie R. Co., 52 La. Ann. 893, 24 S 

[a] Failure to run section lines 
across traverse of lake.—The survey 
ef a township by the general govern- 
ment is not insufficient for such pur- 
pose because the section lines were 
not run across the traverse of a so- 
called lake of about one thousand 
acres in extent, lying diagonally 
across the township and cutting off 
the corners of some sections and pass- 
ing through the body of others, but 
not covering any section in its en- 
tirety, and because this water-cov- 
ered area was not surveyed. McDade 
v. Bossier Levee Bd., 109 La. 625, 33 
S 628. 

[b] Survey as evidence of char- 
acter of land.—(1) The official plat- 
ting of lands by authority of the 
United States, indicating the char- 
acter thereof as swamp lands or lands 
covered by the waters of a lake, as 
the same appeared to the official sur- 
veyors when the original survey was 
made, is prima facie evidence as to 
their then character, in an action in- 
volving the question whether they 
were part of the public domain and 
subject to sale. Illinois Steel Co. v. 
Buazisz, 115 Wis. 68, 90 NW 1019. (2) 
Such prima facie evidence becomes 
conclusive after the lapse of a term 
of years so long that it is difficult to 
establish definitely, if at all, the con- 
ditions existing at the time of the 
original survey, and will not be so 
disturbed as to permit a finding con- 
trary thereto upon the evidence of 
witnesses whose personal knowledge 
does not reach back farther than 
within ten years from the time of the 
original survey, and who do not 
agree as to the conditions during the 
time covered by their testimony. II- 
linois Steel Co. v. Budzisz, supra. 
(3) Where swampy land adjacent to 
a lake was surveyed by the federal 
government as bounded by the 
meander line of the lake, such survey 
is conclusive that the land is not a 
part of the bed of the lake. Brown v. 
Parker, 127 Mich. 390, 86 NW 989. 

[ce] An irregular platting and list- 
ing of swamp and overflowed lands to 
a state, in conformity to the require- 
ments of the act of congress relating 
to legal subdivisions of land, but 
bounding the land platted and listed 
by a meandering line which excludes 
from its limits the smaller portion of 
some legal subdivisions and includes 
therein the smaller portion of other 
legal subdivisions, is nevertheless a 
conclusive adjudication that all of 
the lands so platted and listed are 
swamp and overflowed, and that all 
of the lands excluded from the plat 
are not Swamp and overflowed but 
belong to the United States. Bates v. 
Halstead, 130 Cal. 62, 62 P 305, 80 Am 
SR 70 (holding further that if it be 
conceded that the land department 
made a mistake in the manner in 
which the land was platted and listed 
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field to the United States surveys of the adjoining 
upland, and connect with the lines thereof ;?° but if 
he does not do so, and the survey and stakes and 
marks in the field place a line between sections or 
subdivisions to the one side or the other of the United 
States survey, the courts will not inquire into the 
matter, but parties who purchase the lands on either 
side of the line are bound by this survey in the 
field.?7 ‘ 

[§ 260] d. Land Included in Grant-—(1) In Gen- 
The character of the land at the date of the 
swamp land grant determines whether or not it is 
within the grant.28 The grant operated only on land 
which was public land at the date of the act.*® There 
is authority for the view that nothing passes by im- 


to the state, such mistake cannot be 
reached in an action by the holder of 
the United States patent to quiet his 
title therein as against the holder of 
a state patent, as such action in- 
volves only the legal title to the land 
patented). 

25. Michigan Land, etce., Co. v. 
Rust, 168 U. S. 589, 18 SCt 208, 42 L. 
ed. 591 [aff 68 Fed. 155 (foll Michigan 
v. Jackson, ete., R. Co:, 69 Fed. 116, 16 
CCA. 345; Michigan Land, etc., Co. v. 
Pack, 68 Fed. 170, 15 CCA 350)] (hold- 
ing that the facts shown amounted to 
such acceptance). 

[a] Where a government survey 
erroneously included within the 
meandered lines of a nonnavigable 
lake a quantity of swamp lands as a 
part of the lake bed, but neither the 
United States land department nor 
the state of Arkansas had ever ques- 
tioned the correctness of the survey 
but had always treated it as correct, 
it could not be impeached by an in- 
dividual claimant in a collateral pro- 
ceeding. Little v. Williams, 88 Ark. 
87, 1183 SW 340 [aff on other grounds 
231.U. S. 335, 34 SCt 68, 58 L. ed. 256]. 


26. Mahon vy. Richardson, 50 Cal. 
333; Ringstorf v. Guth, 50 Cal. 86. 

27. Ringstorf v. Guth, supra. 

aa U. S.—Kirby v. Lewis, 39 Fed. 
66. fee 

Cal——Thompson y. Thornton, 50 
Cal. 142. 

Iowa.—Connors v. Meservey, 76 


Iowa 691, 39 NW 388. 

Mich.—Olds v. State Land Office 
Comr., 150 Mich. 134, 112 NW 952. 

Wis.—Befay v. Wheeler, 84 Wis. 
135, 538 NW 1121. 

[a] Drying up of stream.—The 
bed of what was a navigable stream 
at the time of the swamp land grant, 
but which has since become dry, did 
not pass to the state as swamp and 
overflowed land. Wdwards vy. Rolley, 
96 Cal. 408, 31 P 267, 31 AmSR 234. 

{b] An island which arose near 
the middle of a navigable river after 
the passage of the Swamp Land Act 
did not pass under such act. Holman 
v. Hodges, 112 Iowa 714, 84 NW 950, 
84 AmSR 367, 58 LRA 673. 

[c] Title not in United States.— 
Grant did not involve lands, title to 
which was not at the time in the gov- 
ernment. State v. Capderville, 146 
La. 94, 83 S 421 [certiorari den 252 
U. S. 581 mem, 40 SCt 346 mem, 64 L. 
ed. 727 mem]. 

{d] Evidence held insufficient (1) 
to show that the land in question was 
swamp or overflowed land in 1850. 
Olds v. State Land Office Comr., 150 
Mich. 134, 112 NW 952. (2) Evidence 
that land, at a remote time, before the 
prairie sod in the part of the state in 
which it was situated had been 
broken, was Swamp land, is sufficient 
to show that it was swamp land in 
1850, althoug'h the evidence does not 
go back as far as 1850. Bourne y, 
Ragan, 96 Iowa 566, 65 NW 826. 

29. U.S. v. Minnesota, 270 U. S. 
181, 46 SCt 298, 70 L. ed. 539. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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plication,*° but in some instanees a liberal construe- 
tion has been given to the grant by federal and state 


officers.?1 


“Swamp” and “overflowed” lands compared and 
distinguished. While the terms “swamp land” and 
“overflowed land” have been distinguished,?? they 
have also been regarded as, to a certain extent, sy- 


nonymous.?? 


Tests in general. While it is difficult to lay down 
any hard and fast rule as to what land will be re- 
garded as swamp or overflowed lands within the 
meaning of the grants under consideration, certain 
general tests have been laid down by the court.?4 
Thus the capacity of land to produce a staple crop 
as the result of cultivation is the proper test as to 
whether or not it is swamp and overflowed,?* and in 
applying such test the question is whether such crops 
can be successfully raised,*® and not whether they 
Land which is unfit for 
cultivation in grain and other staple products by 
reason of the overflow is ordinarily within the 
grant,** although a crop of grass may spring up there 
when the overflow subsides,*®® or although the land 
may be sowed in grass and mowed from year to 
The fact that land is subject to periodical 


can be profitably raised.37 


year.*° 


30. Morrow v. Warner. Valley 
StocksCo; roo: OL Site, ed Oded 17a 

31. Edward Hines Yellow Pine 
Trustees v. State, 133 Miss. 334, 97 S 
552. 

32. See cases infra this note. 

[a] Thus (1) “swamp lands,” as 
distinguished from “overflowed 
lands,” are such as require drainage 
to dispose of needless water or mois- 
ture on or in the lands, in order to 
make them fit for successful and use- 
ful cultivation. State v. Gerbing, 56 
Bla. 6038, 47 S 353, 22 LRANS 337. ‘To 
same effect San Francisco Sav. Union 
vy. Irwin, 28 Fed. 708, 712, 11 Sawy. 
667 [aff 136 U. S. 578, 10 SCt 1064, 34 
L. ed. 540]. (2) Overflowed lands are 
those that are covered by nonnaviga- 
ble waters, or are subject to such 
periodical or frequent overflows of 
water, salt or fresh (not including 
lands between ordinary high- and low- 
water marks of navigable waters) as 
to require drainage or levees or em- 
bankments to keep out the waters and 
thereby render the lands suitable for 


successful cultivation. State v. 
Gerbing, supra. To same effect San 
Francisco Sav. Union, supra. (3) 


“The word ‘swamp,’ without the addi- 
tion of the word ‘overflowed,’ would 
have conveyed all lands so lacking in 
drainage as to be temporarily covered 
by water in the rainy seasons... . .. 
The word ‘overflow’ was added for the 
very purpose of bringing within the 
grant . . permanently sub- 
merged areas.” McDade y. Bossier 
Levee Bd., 109 La. 625, 633, 33 S 628. 

33. Miller v. Tobin, 18 Fed. 609, 9 
Sawy. 401. 

ae Thus it has been said: “The 
phrase ‘swamp and overflowed,’ as 
defined by section 2 of the Arkansas 
swamp land act of 1850, is merely the 
equivalent of the phrase ‘wet and un- 
fit for cultivation,’ and therefore land 
which is too ‘wet’ for cultivation is 
‘swamp and overflowed,’ whether the 
water flows over it or stands upon it. 
In this sense the adjectives ‘swamp’ 
and ‘overflowed,’ taken together, qual- 
ify the noun ‘land’ in but one par- 
ticular,—express but one fact con- 
cerning it,—that is, it is too wet 
for cultivation.” Miller v. Tobin, 18 
Fed. 609, 614, 9 Sawy. 401. 


34. See infra text and notes 35-45. 
[a] ands held to be within grant. 
—(1) Permanently overflowed 


swamps or shallow lakes, destined to 
become dry as the necessary effect 
of the building of the levees, in aid 
of the construction of which the 
swamp land grants were made, passed 
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overflow does not of itself constitute such land swamp 
and overflowed ;#1 and land which, although subject 
to overflow, is such that annually, after the subsi- 
dence of the waters, grain or other staple crops can 
be raised on it, cannot be considered within the 
grant.*? On the other hand land which is subject. to 
overflow and requires artificial means to subject it 


to beneficial use is within the swamp land grant, al- 


the state.*® 


to the state under those grants. Mc- 
Dade v. Bossier Levee Bd., 109 La. 
625, 338 S 628. (2) Where there is no 
access to a lake except by land, and 
it is impossible to use it for purposes 
of travel or commerce, or for pleasure 
other than that of hunting, it was 
competent for the United States, by 
its survey and patent, to select and 
convey the lands beneath the waters 
of such lake as swamp and over- 
flowed lands, and for the state to rée- 
ceive and convey them as such, with- 
out reservation or restriction. Lam- 
prey v. Danz, 86 Minn. 317, 90 NW 
578. (3) Land which at the time of 
the Federal Swamp Land Act was 
connected with an island in a naviga- 
ble lake, but was so low that it was 
ordinarily but a few inches above the 
water, and in times of high water 
wholly submerged, was swamp land, 
within the act, so as to pass to the 
state thereby. State v. Lake St. Clair 
Fishing, ete., Club, 127 Mich. 580, 87 
NW 117. (4) Lands the selection of 
which as swamp and overflowed had 
been approved by the proper officer 
were segregated from t'he public do- 
main and vested in the state, al- 
though they may have been, at the 
date of the Swamp Land Act, artifi- 
cially covered by navigable water as 
a result of trespasses on the public 
domain. Diana Shooting Club v. 
Lamoreux, 114 Wis. 44, 89 NW 880, 
91 AmSR 898. (5) Lands that were 
not covered by navigable waters at 
ordinary high-water mark, and that 
required drainage or leveeing to ren- 
der them suitable for the ordinary 
purposes of husbandry at the time 
the act of congress of Sept. 28, 1850 
was passed, granting swamp and 
overflowed lands to the state, were in- 
cluded in the act, and title thereto 
passed to the state under it. State 
v. Gerbing, 56 Fla. 603, 47 S 353, 22 
LRANS 337. (6) Lands described as 


“sea marsh, subject to tidal over- 
flow,” were “swamp lands” within 
federal grants, and not “lands with- 


in tidewaters of the sea” (Acts [1880] 
No. 75 § 11; Swamp Land Grants, 
March 2, 1849, and Sept. 28, 1850). 
State v. Sweet Lake Land, etc., Co., 
164) toa. 240, 249, 103 3S. 833. Ch). In= 
clusion. of lands under navigable 
waters in grants of swamp and over- 
flowed lands in general see Naviga- 
ble Waters § 239. 

35. Thompson vy. Thornton, 50 Cal. 
142; Keeran v. Allen, 33 Cal. 542; 
American Emigrant Co. v. Rogers 
Locomotive, ete., Works, 83 Iowa 612, 
50 NW 52 [rev on other grounds 164 


though it may not be overflowed annually.*3 
swamp land grant was not limited to lands which 
might in the future be fitted for cultivation,#* but 
included partly submerged islands.*® 

Mineral lands. 
land was mineral land did not prevent its passing to 


Confirmatory acts. 
ing to a state land selected as swamp and overflowed 
applied even though the land so selected was not ac- 
tually of that character.*7 

Effect of resurvey. The title to lands patented to 
a state under the Swamp Land Act cannot be affected 
by a resurvey by the United States.4§ 

[§ 261] (2) Land Previously Granted or Re- 
served. The swamp land grant did not include land 
which had previously been granted.*® 


The 


The fact that swamp or overflowed 


An act of congress confirm- 


So it did not 


U.S. 559, 17 SCt 188, 41 L. ed. 552]. 
36. Thompson v. Thornton, 50 Cal. 
142; Wright v. Carpenter, 47 Cal. 436. 
[a] Fact that some of such crops 
may be raised at some seasons does 
not exclude a tract of land from the 
description of swamp and overflowed 
lands but the question is whether the 
staple crops may usually be success- 
fully cultivated. Thompson v. Thorn- 


ton, 50. (Cal. 142. 
ete Wright v. Carpenter, 47 Cal. 
38. Merrill v. Tobin, 30 Fed. 738; 


Keeran. Vv. Griffith, 31 Cal) 461: 

39. Keeran v. Griffith, supra. 

40. American Emigrant Co. v. Ro- 
gers Locomotive Mach. Works, 83 
Iowa 612, 50 NW 52 [rev on other 
grounds 164 U. S. 559, 17 SCt.188, 41 


, lu. ed. 552]. 


41. California v. Fleming, 5 Land 
Dec. Dep. Int. 37 [appr Heath v. Wal- 
lace, 138 U. S. 578, 11 SCt 380, 34 L. ed. 
10638-(aff 71 Cal. 50, 11 P 842)]; Saw- 
yer v. Osterhaus, 212 Fed. 765. 


42. Keeran v. Allen, 33 Cal. 542, 
43. Keller v. Brickey, 78 Ill. 133: 
44. Peo. v. Warner, 116 Mich. 228,— 4 


74 NW 705. 

45. Peo. v. Warner, supra. 

46. Work v. Louisiana, 269 U. S. 
250, 46 SCt 92, 70 L. ed. 259 [mod sub 


nom. Fall v. Louisiana, 53 App. (D. 
C.) 22, 287 Fed. 999]. 
47. Sacramento Sav. Bank vy. 


Hynes, 50 Cal. 195. 

[a] Approval of state survey.— 
Lands not swamp or _ overflowed, 
which had been surveyed by the Unit- 
ed States prior to act of congress of 
July 23, 1866, providing for the quiet- 
ing of land titles in California, and 
which were segregated as swamp and 
overflowed lands by the state by sur- 
veys conforming to those of the Unit- 
ed States, did not pass to the state by 
virtue of the act of July 23, 1866, un- 
less the state surveys made by the 
county Surveyor were approved by 
the surveyor-general of the _ state 
prior to the passage of the act. Sut- 
ton va Hassett, 4) Gal. .22: 

{b] In Arkansas certain land with- 
in meander line, erroneously run in 
surveying a township subsequently 
granted to the state under the Swamp 
Land Act of 1850, was not vested in 
the state by the Compromise Act of 
E98.) Wilson we. WSs 245s ose 4 
38 SCt 21, 62 L. ed. 128 [aff 227 Bed. 
827, 142 CCA 351 (aff 214 Fed. 630)]. 

48. Kean v. Calumet Canal, etc., 
Co:, 190 UnSi 452528) SCUsGba natin: 
ed. 1134 [aff 150 Ind. 699, 50 NE 85]. 

49. Louisville, etc., R. Co. vy. Penn, 
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include a sixteenth or thirty-sixth section embraced 
in a previous grant for school purposes,®® or land 
which had been previously reserved for military pur- 


poses,*! or for the Indians.®? 


[§ 262] (3) Land Subject to Preéxisting. Rights. 
The swamp land grant did not pass to the states land 
of the United States which was subject te preéxist- 
ing rights at the time of the grant,°* even though a 
patent for such land was not issued by the United 


States until afterward.®4 


[§ 263] (4) Prevailing Character of Legal Sub- 
In determining whether particular land 
passes to the state as swamp hand the prevailing 


division. 


137 La. 526, 68 S 859. 

[a] Land grant confirmed by con- 
gress in 1820 cannot be affected by a 
state selection of the same land in 
1850 under the Swamp Land Grant 
of March 2, 1849, and the approval of 
the selection by the commissioners of 
the general land office. Louisville, 
etc., R. Co. v. Penn, 137 La. 526, 68 


S 859 
50. State v. Jennings, 47 Fla. 307, 
35 S 986 [{foll Beecher vy. Wetherby, 


95 U. S. 517, 24 L. ed. 440; Florida 
Town Impr. Co. v. Bigalsky, 44 Fla. 
771, 33 S 450]. ; 

51. Florida Town Impr. Co. v. Big- 
alsky, supra. 

52. U.S. v.. Minnesota, 270 U._S. 
181, 46 SCt 298, 70 L. ed. 539. 

[al Indian lands, ceded to United 
States after extension of Swamp Land 
Act to Minnesota, were not included 
in grant to state. U.S. v. Minnesota, 
ChOPUR See 468 S Cl 029 87.0" a. ed. 


539. 

53. Culver v. Uthe, 133 U. S. 655, 
10° SCt 415,-33 L. ed. 776. [aff 116 Il. 
643, 7 NE 73]; Shanklin v: McNa- 
amara, 87 Cal. 371, 26 P 345; Louisville, 
ete.; R. Co. v. Penn, 137 La. 526, 68 S 
859. See McConnaughy v. Wiley, 33 
Fed. 449, 13 Sawy. 148. 

fa] Land on which military war- 
rant located.—Culver v. Uthe, 133 U. 
S: 655, 10 SCt 415, 33 L. ed. 776 [aff 
116 Ill. 643, 7 NE 73] 

{b] Claim under Mexican grant.— 
The Swamp Land Act did not grant 
lands, the right to the possession of 
which was at the time vested in a 
grantee under a Mexican grant, al- 
though such land might have after- 
ward, on final survey, been excluded 
from the grant. Shanklin v. McNa- 
mara, 87 Cal. 371, 26 P 345. 

[ce] Land claimed under Spanish 
grant (1) was not included. Wemple 
v.. Albritton, 154: La. 359,97 S 489: 
(2) But under the act of congress of 
May 26, 1824, and the act of June 17, 
1844, providing for confirmation of 
Spanish grants, where the time al- 
lowed had elapsed without confirma- 
tion, patent to the state under swamp 
land grants of 1849 and 1850, prior 
to the act of congress of June 22, 1860 
of land approved to the state, would 


have conveyed a valid title. Smith v. 
Albritton, 153 La. 507, 96 S 49. 
[d] Existence of right.—In deter- 


mining the rights of a prior claimant 
the view has been taken that the fact 
that commissioners, acting under Act 
Congr. March 3, 1807 § 2, in a mis- 
taken belief as to their power, lim- 
ited their confirmation of title to two 
thousand acres of the unsurveyed 
jsland claimed, did not operate as 
a rejection of the claim for the re- 
mainder or invalidate a government 
patent subsequently issued for the 
entire islamd. Louisville, etc., R. Co. 
v. Penn, 137 La. 526, 68 S 859. 

{e] Evidence held sufficient to 
show that the land in controversy had 
been claimed continuously by the 
heirs of the original grantee under a 
a grant confirmed by congress in 1820, 
and that title to the land never passed 
to the state under a state selection 
made under the Swamp Land Grant 
(Act Congr. March 2, 1849) and ap- 
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character of the legal subdivision governs,®° so that 
if the greater part of such a subdivision is wet and 
unfit for cultivation, the entire subdivision, ineluding 


the dry land, passes to the state,°® while if the great- 


er part of the subdivision is dry land, none of the 
land therein passes to the state.57 

[§ 264] (5) Identification, Selection, and Certifi- 
cation. In general, in order for a state to perfect its 
title to Jand under the swamp land grant, the land 


must have been idéntified and selected as swamp 


proved. Louisville, ete, R. Co. v. 
Penn, 137 La. 526, 68 S 859. 

[f] Reservation in act of congress 
of March 2, 1849, of lands which were 
“claimed or held by individuals,” did 
not apply to persons who claimed or 
held lands without a sufficient basis 
for perfecting a title thereto. Law- 
rence v. Grout, 12 La. Ann. 835. : 

{g] Mere assertion of a claim to 
public land, not recognized by the 
land department of the United States 
in any manner, does not operate to re- 
serve or segregate such land from 
the public domain so as to prevent it 
from passing under the Swamp land 
erant.cnUe Sa Ve CMICALO melG, Ra eon 
ame 818, 87 CCA 592 [aff 148 Fed. 


54. Culver v. Uthe, 133 U. S. 655, 
10 SCt 415, 33 L. ed. 176 [aff 116 Tl. 


6430 TONE 730: 
Zumwalt, 134 


55. Fredericks v. 
Cal. 44, 66 P 38; Hall v. Bossier Levee 
Dist., LATA, 913, So! Molo. 

[a] | Phrase “legal subdivision” re- 
fers t¢ the smallest subdivision under 
the congressional system of surveys, 
which is a quarter quarter-section or 
forty-acre lot. Fredericks v. Zum- 
walt, 134 Cal. 44, 66 P 38. 

56. Hannibal, etc., R. Co. v. Smith, 
9 Wall. (U. S.) 95, 19 L. ed. 599; Fred- 
ericks v. Zumwalt, 134 Cal. 44, 66 P 
88; Robinson v. Forrest, 29 Cal. 317; 


Hall v. Bossier Levee Dist., 111 La. 
On Rec aoy ines Wel Ko 

57. Fredericks v. Zumwalt, 134 
Cal. 44, 66 P 38; Hogaboom v. Ehr- 


hardt,o8, Cals 231) Path 115 U.S: -67, 5 
SCt. 1157, 29 L. ed. 346]; ‘Robinson 
v. Forrest, 29 Cal. 317; Hall v. Bos- 
sier Levee DIStS pulls Lace olor Sona 


976. 

58. U. S.—Little v. Williams, 231 
U. S. 335, 34 SCt 68, 58 L. ed. 256 [aff 
88 Ark. 37, 113 SW 340]; Sawyer v. 
Osterhaus, 212 Fed. 765 (identifica- 
tion); U: Siw. Chicago, etc, Re Co: 
160 Fea. 818, 87 CCA 592 [aft 218 U. 
S230, aL Sct Ue 54 Tie ved. Lovo: 
Kerns v. Lee, 142 ‘Red. 985. 

Iowa.—Carr v. Moore, 119 Iowa 152, 
93 NW 52, 97 AmSR 292. 

itton, 153 La. 507, 
S 49. 


Miss.—Funston v. Metcalf, 40 Miss. 
504 [foll Fore v. Williams, 35 Miss. 
533, and foll Dowd v. Louisville, etce., 
Rw Co.; 63° Miss. To9e 8S 29571" 

Mo.—Hemphill Lumber Co. v. Par- 
ker, 300 Mo. 568, 254 SW 698; Ste- 
phenson v. Stephenson, 71 Mo. 127; 
Birch v. Gillis, 67 Mo. 102 [foll Mor- 


gan v. Hannibal, ete., R. Co., 63 Mo. 
129]; Lockwood vy. Hannibal, etce., R. 
Co., 65 Mo. 233. 

[a] Time of selection.—(1) The 


grant to Oregon was made on the con- 
dition precedent that the selection 
of the lands thereunder be made with- 
in the time limited in the act, and on 
failure to make such selection the 
grant lapsed and became of no effect. 
Pengra v. Munz, 29 Fed. 830 (constru- 
ing Act Congr. March 12, 1860). Con- 
tra Gaston v. Stott, 5 Or. 48: (2) Un- 
til such identification, congress may 
withdraw any particular tract and 
provide for its disposition under any 
general law. Foskett v. Warner Val- 
ley Stock Co., 56 Or. 366, 101 P 190; 


land,®* and such selection must have been approved 
by the secretary of the interior,®® or, if not so ap- 
proved, the tract must fall within the provisions of 


Dixon v. Warner Valley Stock Co., 56 
Or. 364, 101 P 189; Harrington v. 
Warner. Valley Stock Co., 56 Or. 362, 
101 P 189; Green v. Warner Valley 
Stock Co., 56 Or. 361, 101 P 189; Mor- 
row v- Warner Valley Stock Co., 56 
Or 3125 VOLT UL.” 5G) Prior togsuenm 
selection, swamp lands may be taken 
under the Homestead Law. Foskett 
v. Warner Valley Stock Co., supra; 
Dixon v. Warner Valley Stock Co., 
supra; Harrington v. Warner Valley 
Stock Co., supra; Green v. Warner 
Valley Stock Co., supra; Morrow v. 
Warner Valley Stock Co., supra. (4) 
Election of Minnesota by act of the 
legislature to abide by surveyors’ field 
notes was an effective selection with- 
in the meaning of the proviso in ques- 
tion as to the time of selecting which 
proviso also applied to a grant to Min- 
nesota. U.S. v. Minnesota, 270 U. S. 
181, 46. SCt. 298,-70 L. ed. 539 (the 
court expressly reserved the question 
as to what would be the effect of a 
failure to make selection within the 
time limited). (5) In Louisiana, prior 
to selection by the state of swamp 
lands, congress could confer upon 
those claiming under a Spanish grant 
another opportunity to have their title 
confirmed. Smith v. Albritton, 153 La. 
507, 96 S 49. 

[b] Expense of selection.—(1) In 
Florida, by statute, the trustees of the 
internal improvement fund have the 
primary duty to pay the necessary ex- 
pense of selection. Wilson Cypress 
Co. v. Martin, 91 Fla. 655, 109 S 253. 
(2) While the expenses of selection 
may be a prior claim against the 
lands, such claim gives no right to 
select or sell particular lands, unless 
the selection or sale is duly recog- 
nized or acquiesced in by the trustees 
within their statutory powers, or is 
adjudged by appropriate judicial pro- 
ceedings. Byrne Realty Co. vy. South 
Florida Farms Co., 81 Fla. 864, 89 S 
318. 

{e] Evidence held _ sufficient to 
show selection by state of certain 
lands as swamp lands.—U. S. v. Thi- 
bodeaux, 232 Fed. 91, 146 CCA 283. 


59. Buena Vista County v. Iowa 
Falls: ete: RCo. 11.26 Se 166s 8s 
SCt 84, 28 L. ed. 680; Kerns v. Lee, 


142 Fed. 985; Smith vy. Albritton, 153 
La. 507, 96 S 49; Funston vy. Metealf, 
40 Miss. 504 [foll Fore v. Williams, 
35 Miss. 533, and foll Dowd v. Louis- 
Ville,;ete?* Rs Coy 68 Miss 159578 0S 
295]; Stephenson v, Stephenson, 71 
Mo. 127. 

{a] Appeal to secretary of interior. 
—The act of congress of March 5, 
1872, directing the commissioner of 
the land office to receive and examine 
selections of swamp lands in Iowa, 
and allow or disallow the same, did 
not make the decision of the commis- 
sioner final, but an appeal would lie 
to the secretary of the interior as in 
other cases. Buena Vista County v. 
Iowa Falls, etc., R. Co., 112 U. Si 165, 
5 SCt 84, 28 L. ed. 680. 

{b] Authority pending approval.— 
Until the state’s selection of swamp 
lands was approved by the federal 
land department, the question re- 
mained under control of the depart- 
ment to the extent of its authority to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the confirmatory aet of eongress of 1857.°° 
Sufficiency of proceedings and identification by oth- 
er than statutory method. The listing of swamp 
lands by the secretary of the interior is a sufficient 
identification,®! and the confirmation by the secre- 
tary of the interior of a list of such lands, made by 
a commissioner appointed by the governor of the 
state, is a Substantial compliance with the statute 
and a sufficient designation.* When the secretary 
of the interior has failed to act on the lists of swamp 
lands and proof thereof filed in his office, or neglect- 
ed to identify the land, the character of the land 
may be determined by a court of competent jurisdic- 
tion, in a suit by a grantee of the state to quiet title 
thereto,®°* and it is competent for the grantees of 
the state, to prevent their rights from being defeat- 
ed, to identify the lands in any other appropriate 
mode which will effect that object,** and a resort to 
such mode of identification would also seem to be 
permissible when the secretary declares his inability 
to certify the lands to the state for any cause other 
than a consideration of their character.®° So also, 
where the plat of the government survey designates 


order a resurvey or correct errors, 
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certain lands “wet marsh,” but the particular legal 
subdivisions that eovered such marsh have not been 
found, and: the secretary of the interior hag dis- 
claimed power to decide concerning such land, the 
state may identify the land by a survey and take 
possession, or bring an action to recover such land, 
on the theory that the grant was certain because it 
could be made certain.*¢ 

Selection by agent. Provision has sometimes been 
made for the appointment of an agent to select the 
swamp lands for the state and for the payment of 
his compensation.°7 Where a state appointed’ an 
agent in each county to select all swamp lands in the 
county, and such agent has selected and reported 
lands, it will be presumed that the agent selected 
all such lands, and after thirty years such presump- 
tion is conclusive.®§ 0) 

[§ 265] (6) Determination of Character of Land. 
Whether or not any particular tract of land was or 
is swamp land within the terms of the swamp land 
grant is a question for the decision of the secretary 
of the interior, or some other officer of the land de- 
partment, according to the applicable statute.®® 


which has never been selected, certi- 
Tolleston Club 


and until the selection was approved 
and a patent issued, conflicting claims 
were to be settled by the land depart- 
ment and not by the courts. Wil- 
yaa v. Caston, 111 Miss. 688, 72 S 
129. 

[ec] Approval may be revoked.— 
Warner Valley Stock Co. v. Smith, 9 
App! €D.- .C)) ks 7 > [rev on—-other 
grounds 165 U.S. 28,17 SCt 225, 41 L. 
ed. 621]. ; 

[d] Effect.—Approval by the sec- 
retary of the interior of the state’s 
list of swamp land selections errone- 
ously including high land, for which 
the United States had issued a certifi- 
eate of entry to another, did not con- 
vey good title, in view of reservation 
in the list and the swamp land grants 
of lands rightfully claimed by individ- 
uals, and in view of Acts (1850) No. 
336 and Acts (1852) No. 196 and the 
act of congress of March 2, 1855, 
whereby congress and the state rec- 
ognized titles so acquired. Albritton 
v. Steere, 153 La. 561, 96 S 121. 

60. Stephenson v. Stephenson, 71 
Mo. 127. 

[a] Operation of statute in gener- 
al. (1) The view has been expressed 
that the selections so confirmed could 
not be set aside; nor as against the 
state could titles be obtained to any 
of the land which they embraced, un- 
less it came within the exceptions 
mentioned in the act. Martin v. Marks, 
97= Wes S21 345; 1 24 wie. vedi 940: (2) 
But the right of the land department 
to inquire into alleged frauds and 
mistakes in the original survey, not- 
withstanding the confirmatory act, 
was subsequently recognized. Michi- 
gan’ Land, ete. Co.'v; Rust, 168° U. S: 
589, 18 SCt 208, 42 L. ed. 591 [aff 68 
Meda 55, 1s) CCA. 335}; 

{[b] Presumption as to action by 
federal officer.—(1) In determining 
whether a selection was within the 
act of 1857, it was presumed that a 
register of a United States land office 
followed the instructions of the com- 
missioner of the general land office 
with respect to the transmission of 
lists of swamp lands. Tolleston Club 
v. State, 141 Ind. 197, 38 NE 214, 40 
NE 690. (2) So, where the commis- 
sioner of the general land office of 
the United States directed a_ local 
land register to make a list of land 
and transmit a copy thereof to the 
general land office, and it appeared 
that such list was completed on April 
15, 1851, and that it was on file in 
the general land office in 18938, it 
would be presumed that the register 
transmitted it to such office before 
March 3, 1857, the date of the act con- 
firming the state’s selection of swamp 


to the commissioner. 
v. State, supra. 


61. Busch v. Donohoe, 31 Mich. 481. 
62. Fore v. Williams, 35 Miss. 533. 
63. American Emigrant Co. v. Full- 


er, 83 Iowa 599, 50 NW 48. See Snell 
v. Dubuque, etc., R. Co., 78 Iowa 88, 80 
Iowa 767, 42 NW 588, 45 NW 763. 

64. Wright v. Roseberry, 121 U.S. 
488, 7 SCt 985, 30 L. ed. 1039 [foll 
Irwin v. San Francisco Sav. Union, 
136 U.S. 578, 10 SCt 1064, 34 L. ed. 
540]; Hannibal, ete., R. Co. v. Smith, 
9 Walls (Ue S:) 195, 9: das ed..599; San 
Francisco Sav. Union y. Irwin, 28 Fed. 
708 [aff 136 U. S. 578, 10 SCt 1064, 34 
L. ed. 540]; Southern Pac. R. Co. v. 
McCusker, 67 Cal. 67, 7 P 122, 123. 
See Burns v. Curran, 275 Ill. 448, 114 
NE 166 (under the act of congress of 
Sept. 28, 1850, and state’s grant of 
such land to counties, nothing more 
than proof that land was overflowed 
land was necessary to invest the 
county with the title). 

[a] Parol evidence as to character 
of land.—(1) If the secretary of the 
interior has not designated any par- 
ticular tract as swamp land, and has 
not decided to the contrary, and neg- 
lects and refuses to act in the prem- 
ises, the view has been taken that it 
may be shown by parol, in behalf of 
the state or those claiming under it, 
as against wrongful claimants, that 
the land is in fact swamp land. State 
v. Portsmouth Sav. Bank, 106 Ind. 435, 
7 NW 379. (2) Parol evidence has 
been held admissible to show that 
lands claimed by Louisiana to have 
been selected under the act of March 
2, 1849, were swamp lands in 1850, 
so as to give the state title under 
Swamp Land Act Sept. 28, 1850. U. 
S. v. Thibodeaux, 232 Fed. 91, 146 CCA 
283. (3) But there is also authority 
for the view that plaintiff in eject- 
ment, claiming, as grantee of the 
state, land in controversy which has 
never been identified as Swamp land 
by methods provided by law, cannot 
supply such identification by parol 
evidence as to character of land. 
Sawyer v. Osterhaus, 212 Fed. 765. 
(4) Where land has been identified by 
the federal authorities intrusted with 
that duty, as land which did not pass 
to the state under the act of congress 
of Sept. 28, 1850, granting swamp 
lands to the state, parol evidence is 
not admissible to prove that the land 
was in fact swamp land in 1850, so 
that, by virtue of the grant, it became 
the property of the state. Foss v. 
Johnstone, 158 Cal. 119, 110 P 294. 

- [b] Burden of proof.—(1) Where 
the state makes a quitclaim deed to 
land alleged to be swamp land, but 


fied, or designated as such by any offi- 
cer or agent of the state or the Unit- 
ed States, the burden of proof is on 
the grantee in such deed to show by 
clear and satisfactory evidence that 
the land was swamp land at the date 
of the Swamp Land Act. Kirby v. 
Lewis, 39 Fed. 66. (2) Where title 
to land was claimed under a county’s 
deed to swamp and overflowed lands 
granted to the state, and no deter- 
mination by the secretary of the in- 
terior that the land was in fact swamp 
and overflowed land had been made 
claimant under the county’s deed 
must show such fact as against those 
claiming adversely to him. De Proft 
v. Heydecker, 297 Ill. 541, 131 NE 114. 

{[c] Fact, that land was never se- 
lected by the state, as required by 
the Swamp Land Act, is not conclu- 
sive that it was not swamp land, but 
its actual character may be shown. 
Hays v. McCormick, 83 Iowa 89, 49 
NW 69. : 

{d] Evidence sufficient to show 
swampy character of land see Con- 
oe v. Meservey, 76 Iowa 691, 39 NW 

{e] Evidence insufficient to prove 
swampy character of land see Wilkin- 
son v. Watts, 309 Ill. 607, 141 NE 383; 
Buena Vista County v. Iowa Falls, 
ete., R. Co., 55 Iowa 157, 7 NW 474 
[dist Page County v. Burlington, etce., 
R. Co., 40 Iowa 522]. 

65. Wright v. Roseberry, 121 U. S. 
488, 7 SCt 985, 30 L. ed. 1039. 

66. Peo. v. Warner, 116 Mich. 228, 
74 NW 705. 

67. See cases infra this note. 

[a] Rights of agent.—(1) An 
agent who made selections and proofs 
had no lien on, or right in, lands for 
his services. Wilson Cypress Co. v. 
Martin, 91) Plan'655, 209° S* 2532 7@) 
He had no “right of first entry’ and 
his transfer of right and certificate 
thereon gave the transferee no equi- 
table right. Wilson Cypress Co. v. 
Martin, supra. 

68. Kirby v. Lewis, 39 Fed. 66. 

69. U. S.—Northern Pac. R. Co. v. 
McComas, 250 U. S. 387, 39 SCt 546, 
63 L. ed. 1049. [rev 82 Or. 639, 161 P 
562, 162)P 862]. 

Cal.—Foss v. Johnstone, 158 Cal. 
119, 110' P 294. 

D. C.—Warner Valley Stock Co. yv. 


Smith, 9 App. 187 [rev on other 
grounds 165 U. S. 28,17 SCt 225, 41 
L. ed. 621). 


Ind.—State v. Portsmouth Say. 
Bank, 106 Ind. 435, 7 NE 379. 

Or.—Morrow v. Warner. Valley 
Stock Co.) 56) Or. 3125 1005P aie 

[a]. Approval of survey was con- 
dition precedent to a determination 
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Operation and effect of determination. 
authorized officer’s determination and identification 
of the land is conclusive’? in the absence of fraud 
or mistake,’1 except as against persons claiming un- 
His determination cannot 
be collaterally attacked,** or questioned or over- 
The view has been tak- 
en that land which the secretary of the interior has 
listed to a state as swamp and overflowed passes un- 
der the grant, whether or not it is actually of that 


der a paramount title.7? 


thrown by parol evidence.’4 


character.*® 
Reconsideration of decision. 


\ 

as to the character of the land. Work 
Wea 2b tf Appr CDA CGC.) 309," 23: 
(2d) 136. 

[b] Under some statutes whether 
or not lands described in the approved 
plats of township surveys (1) made 
under authority of the United States 
as “subject to periodical overflow”’ 
are “swamp and overflowed” lands, is 
a question for the decision of the land 
department and its decision is not 
reviewable by the courts. Heath v. 
Wallace, 138 U. S. 578, 11 SCt 380, 
Sau. ved.) L063 ‘aff 7b Cal. 50, 1 :P 
842]. (2) The filing and approval 
by the surveyor-general of a township 
plat on which certain lands are des- 
ignated as swamp and overflowed 
lands, pursuant to the act of congress 
providing an additional mode for iden- 
tifying swamp and overflowed lands 
in California operates as a determina- 
tion by the United States that the 
lands were on the date of the later 
act swamp and overflowed lands, and 
within the grant. McCabe v. Good- 
win, 106 Cal. 486, 39 P 941. 

{[c] Establishing nonmineral char- 
acter of land.—(i) An order of the 
secretary of the interior requiring the 
state to establish nonmineral char- 
acter of swamp lands granted by the 
act of March 2, 1849, and the act of 
Sept. 28, 1850, or to have claims re- 
jected, exceeded the authority con- 
ferred on him by the acts, and at- 
tached a condition to the prosecution 
of claims without warrant of law. 
Work v. Louisiana, 269 U. S. 250, 46 
Sct 92, 70 L. ed. 259 [mod sub nom. 
Yall v. Louisiana, 53 App. (D. C.) 22, 
287 Fed. 999]. (2) The United States 
was not an indispensable party to a 
suit by the state for an injunction to 
prevent the secretary of the interior 
from putting into effect such order. 
Work v. Louisiana, 269 U. S. 250, 46 
SCt 92, 70 L. ed: 259. (3) Nor were 
certain homestead entrymen indis- 
pensable parties to such suit. Work 
v. Louisiana, 269 U. S. 250, 46 SCt 92, 
70 L. ed. 259 [mod sub nom. Fall v. 
Louisiana, 53 App. (D. C.) 22, 287 Fed. 
999i. 

ray Facts showing determination 
that land was not swamp land.—F oss 
vy. Johnstone, 158 Cal. 119, 110 P 294. 

70. S.— Rogers Locomotive 
Mach. Works v. American Hmigrant 
Conese Ws a0 o oy slim @ Ups Syme tales 
ed. 552 [rev 83 Iowa 612, 50 NW 52]; 
Wright v. Roseberry, 121 U. S. 488, 7 
S@tE 985. 30) Li. ted.91039 59 Wi, Siniwe Chis 
cago, ete., R. Co., 148 Fed. 884 [aff 
160 Fed. 818, 87 CCA 592 (aff 218 U. 
Sess eolsiSCtnt, 54, Leeds 1015)i1; 
Crans Creek Shooting Club Co. v. 
Cedar Point Club Co., 46 Fed. 2738; 
Pengra v. Munz, 29 Fed. 830. 

Ark.—Hendry v. Willis, 33 Ark. 
833. 

D. C.—Warner Valley Stock Co. v. 
Smith, 9 App. [rev on other 
grounds 165 U. S. 28, 17 SCt 225, 41 L. 
ed. 621]. 


But although lands 
have been listed to a state as swamp lands the de- 
cision as to their character may be reconsidered and 
set aside by the secretary or his successor in office 
at any time before a patent is issued.*° 
certificate of entry from the United States to high 
land, which was afterward erroneously included in 
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The duly 


thereon.** 


[§ 266] (7) Contest of Right of State. 
ceeding instituted to contest the right of the state 
to land elaimed by it under the swamp land grant 
is not conclusive as to the rights of a grantee of 
the state whoswas not a party to the proceeding, 
and was not served with notice of his right to ap- 


[§§ 265-267 


an approved selection of swamp land by the state, » 
had never been legally canceled, the department of 
the interior had jurisdiction to issue a patent 


A pro- 


peal, as required by the commissioner of the gen- 


Where a 


Ill.—Dupue Rod, etc., Club v. Mar- 
liere, 332 Ill. 322, 163 NE 683; De 
Proft v. Heydecker, 297 Ill. 541, 131 
NE 114. 

Iowa.—Hart v. Delphey, 157 Iowa 
316, 136 NW 702. See Connors v. Me- 
servey, 76 Iowa 691, 39 NW 388. 

Mo.—Jasper County v. Mickey, 4 
SW 424 [foll Jasper County v. Wad- 
low, 82 Mo. 172]. 

Or.—Morrow v. Warner Valley 
Stock Col; 56 Ors 312, 10 Pa17 2. 

Wis.—Diana Shooting Club v. La- 
moreaux, 114 Wis. 44, 89 NW 880. 

See Shanklin v. McNamara, 87 Cal. 
371, 26 P 845 (as to effect of de- 
cision of register and receiver of dis- 
trict land office). 

[a] Opinion not involving decision 
that lands were not swamp and over- 
flowed see Shanklin v. McNamara, 87 
Cal. 3747 26° P 345. 

[b] Acceptance by state of lands 
certified to it by the secretary of the 
interior as swamp and overflowed is 
conclusive on the state as to the title 
to and character of the lands so cer- 
tified and subsequently sold by the 
state as such. Chauvin v. Louisiana 
Oyster Commn., 121 La. 10, 46 S 38. 

{c] Courts cannot interfere by in- 
junction or mandamus with the exer- 
cise by the secretary of the interior 
of the discretion vested in him to 
determine whether lands are in fact 
“swamp and overflowed,’ and wheth- 
er they are such as the government 
may have reserved, sold, or disposed 
of prior to the confirmation of title. 
Warner Valley Stock Co. v. Smith, 9 


App. (D. C.)-187 [rev on other grounds 
eth S. 28, 17 SCt 225, 41 L. ed. 


[d] Decision of commissioner of 
general land office made after full 
notice and hearing, that certain lands 
were not in fact swamp or overflowed, 
and that neither the state nor any of 
its counties claiming them as such 
were entitled to such lands, which 
decision has never been appealed from 
and still remains, after nearly thirty 
years, unreversed and unmodified, 
should not be disregarded. U. S. v. 
Chicago; etci,, Ri ‘Co., 228 U.S. 233, 
31 SCt 7, 54 L. ed. 1015 [aff 160 Fed. 
818, 87 CCA 592]. 

Conclusiveness of decisions in land 


department generally see infra §8§ 
484-488. 
Tic TO. Sy veeChicago; fete; Ronco. 


148 Fed. 884 [aff 160 Fed. 818, 87 CCA 
592 (aff 218 U. Si 233,,31°SCt 7, 54 L. 
ed. 1015)]; Pengra v. Munz, 29 Fed. 
830; Hendry v. Willis, 33 Ark. 


833; Dupue Rod, etc., Club v. Mar- 
liere, 382 Ill. 322, 168 NE 683; State 
v. New, 280 Ill. 398, 117 NE 597; 


Morrow v. Warner Valley Stock Co., 
b6VOriws 2.1 Olen 

72. Diana Shooting Club y. La- 
moreux, 114 Wis. 44, 89 NW 880. See 
Albritton v. Steere, 153 La. 561, 96 
S 121 (where land for which defend- 
ant’s predecessor received final cer- 


eral land office.7® 

[§ 267] (8) Estoppel of State.7° 
grantee is estopped to set up that land inured to it 
under the swamp land grant, where it in effect pro- 
cured such land to be certified to another person un- 
der a different grant;8° and where the state has by 
a settlement between it and the United States giv- 


A state or its 


tificate of entry in 1850 was not in 
fact swamp land, and was not until 
afterward erroneously identified as 
swamp land on land office records, the 
entryman acquired good title, as 
against the state claiming under 
swamp land grant). 

73. U. S.—wWright v. Roseberry, 
LOU Soi 488; . 7 SCE985, vh0m eed. 
1039; Pengra v. Munz, 29 Fed. 830. 

Ark.—Williamson v. Baugh, 71 Ark. 
491, 76 SW 4238. 

Cal.—Foss v. Johnstone, 158 Cal. 
119, 110 P 294; Sacramento Valley 
Reclamation Co. v. Cook, 61 Cal. 341. 

Ill.— State v. New, 280 Ill. 393, 117 
NE 597. 

Mo.—Jasper County v. Mickey, 4 
SW 424 [foll Jasper County v. Wad- 
low, 82 Mo. 172]. 

74. McCormick v. Hayes, 159 U. S. 
332, 16 SCt 37, 40 L. ed. 171; Chand- 
ler v. Calumet, ete., Min. Co., 149 U. 


STs L3: SCtes9Sacs ils: ned eoote bale 
36 Fed. 665]; Williamson y. Baugh, 
71 Ark. 491, 76 SW 423;. State v. 


Portsmouth Sav. Bank, 106 Ind. 435, 
7 NE 379; Jasper County v. Mickey, 
(Mo.) 4 SW 424 [foll Jasper County 
v. Wadlow, 82 Mo. 172]. See Con- 
ne v. Meservey, 76 Iowa 691, 39 NW 


75. Bristol v. Carroll County, 95 
Ill. 84. But see Albritton v. Steere, 
153 La. 561, 96 S 121 (the grants were 
not present grants of high lands er- 
roneously certified as swamp lands). 

{a] Act of congress of 1857 con- 
firming selections (1) of swamp lands 
vested the selected lands absolutely 
in the state, whether actually swamp 
or not American Emigrant Co. v. 
Chicago, etc., R. Co., 47 Iowa 515 [foll 
Fremont County y. Burlington, etc., 
R. Co., 22 Towa 91]. (2) As to effect 
of act of 1857 on selections see su- 
pra § 264. 

76. Michigan Land, etc., Co. v. 
Rust, 68 Fed. 155, 15-CCA 335 faff 
168 U.S. 589,18 SCt 208, 42 LL. ed. 

Te LEO WIV. susliSS\auiomeAtp Dy. aCIDs 
Ci 27/9, 
Ws own v. Steere, 153 La. 561, 


96 S 121. 
78. Snell v. Dubuque, etc., R. Co., 
78 Iowa 88, 42 NW 588. 

79. EHstoppel in general see Es- 
toppel 21 C. Jv ip 1052: 

80. Pengra v. Munz, 29 Fed. 830. 
See State v. Fenn, 10 OhNPNS 325, 
336 [cit Cyc]. 

[a] Conveyance as railroad aid 
land.—-Where, under an act of con- 
gress granting certain lands toa state 
to aid in the construction of railroads, 
the lands were selected, the United 
States, at the direction of the state, 
had conveyed the title to the railroad 
company, which became a purchaser 
for value, such action on the part of 
the state defeats its right subsequent- 
ly to claim the same lands under the 
swamp land grant; especially where 
no patent had been issued to the 
state under the Swamp Land Act, 
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, 


en up its right to unidentified swamp lands, it is 
thereafter estopped to claim title.81 But the state, 
having title to swamp lands within a certain tract, 
is not estopped to assert it as to the even-numbered 
lots within the tract, by accepting and approving a 
deed to the odd-numbered lots in settlement of a 
claim, by assessing and collecting taxes on the even- 
numbered lots, or by allowing improvements to be 
made on the even-numbered lots, the title being equal- 
ly open to the notice of all parties.82 A state is 
not estopped to assert that lands were submerged 
and not swamp lands in 1850 by the fact that the 
state land office had approved a survey of the lands 
made over thirty years afterward showing them to 
be swamp lands, and had attempted to have it adopt- 
ed as a government survey.$? 

[§ 268] (9) Patent to State. The view has been 
taken that, when the lands were identified as swamp 
lands,** and not before,®® the state was entitled to 
a patent. A patent purporting to convey land as 
swamp and overflowed land is void where it ap- 
pears that, prior to the Swamp Land Act, the land 
had been granted for school purposes.’ 

What included in patent. Whether the state ob- 
tained title by a patent depends upon the federal 
laws.5* Questions have frequently arisen requiring 
the construction of patents in respect of the land 
covered thereby.®’ | 

Attack on patent.°® A patent issued to a state un- 
der the Swamp Land Act is conclusive against col- 
lateral attack,®® and cannot be impeached in an ac- 
tion at law by showing that the land which it con- 


and where those claiming under such 


act had during twenty-five years, | tional sections” 
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scribe the land as “the whole of frac- 
therein enumerated, 
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veys is not in fact swamp and overflowed.®1 The 
United States is entitled to the cancellation of a 
patent which was issued in contravention of law and 
in derogation of the rights of third persons,®? and if 
the lands have been disposed of their value may be 
recovered from the state.°? In the absence of the 
state as a party the legality of a patent purporting 
to convey swamp and overflowed lands cannot be 
determined in a suit against United States officials.°* 

[§ 269] 2. Protection of Swamp Lands and Rights 
Therein. Under the Missouri statute making it the 
duty of the attorney of the board of education when 
any of the state school fund has been diverted from 
its lawful use, to institute suit for collection and re- 
turn of the fund to its legitimate channel, the pow- 
er of the board’s attorney is not limited to the re- 
covery of misappropriated swamp lands, or funds 
arising from the sale thereof; but the board is au- 
thorized to employ him to assist in the defense of 
a suit by private parties against a county to set 
aside a decree in favor of the county, and to quiet 
title to certain of such lands.°® 

[§ 270] 3. Disposition and Reservation by United 
States after Swamp Land Grant. It is a well-known 
fact that after the passage of the Swamp Land Act 
of 1850 the various land offices continued open and 
lands were sold by the United States which were 
subsequently claimed by the states under the pro- 
visions of the Swamp Act.°*® While such grants were 
beyond the power of the United States and have 
been frequently held invalid,®* it was competent for 


veyed the title to the state, from 
which it passed to defendant’s gran- 


done nothing to perfect the evidence 
of their title or to assert any right 


to the land. Hough v. Buchanan, 27 
Fed. 328. 
81. Little v. Williams, 231 U. S. 


835, 34 SCt 68, 58 L. ed. 256 [aff 88 
Ark 3.3) 113° SW '-3/40)|. 
82. State v. Portsmouth Sav. Bank, 
106 Ind. 435, 7 NE 379. 
83. Olds v. State Land _ Office 
Comr., 150 Mich. 134, 112 NW 952. 
[a] Nor was state estopped by 
passage of Survey and Sale Act 
of 1899 (Acts [1899] No. 175 p 261), 
providing for the survey and sale of 
certain lands, since it was not the in- 
tention of the legislature to make the 
lands subject to entry under the law 
applicable to swamp land scrip. Olds 
v. State Land Office Comr., 150 Mich. 
134, 112 NW 952. 

84 Rogers Locomotive, etc., 
Works v. American Emigrant Co., 164 
-U. S. 559, 7 SCt 188, 41 L. ed. 552 [rev 
83 Iowa 612, 50 NW 52]. See Work 
VerWae Se ou App, CDNC.), 309) (28 E. 
(2d) 136 (the state may be entitled 
to patent under the Swamp Land Act, 
without regard to controversy as to 
title of United States claimed to have 
been acquired by purchase from a per- 


son claiming under Mexican land 
grant). : 
85. Rogers Locomotive Mach. 


Works v. American Emigrant Co., 164 
LESS SO WAS CELss. Fit timed. b52 
[rev 83 Iowa 612, 50 NW 52]. 

Necessity for patent to pass title 
see supra § 258. 

Selection and identification of land 
in general see supra § 264. 

86. State v. Jennings, 47 Fla. 307, 
85 S 986 [foll Beecher v. Wetherby, 
95 U. S. 517, 24 L. ed. 440; Florida 
Town Impr. Co. v. Bigalsky, 44 Fla. 
771, 838 S 450]. 

87. State v. Tuesburg Land Co., 61 
Ind. A. 555, 109 NE 530, 111 NE 342. 

88. See cases infra this note. 

[a] Reference to plat.—(1) Let- 
ters patent from the United States to 
a state purporting to be in pursuance 
of the Swamp Land Act, which refer 
to the official. plat of survey and de- 


have been held to convey to the ex- 
tent of full subdivisions the land un- 
der non-navigable water on which 
such fractional sections border, as ap- 
pears from the meander line shown on 
such plat beyond which the survey 
did not extend. Kean v. Calumet Ca- 
nal, ete:, Co.7190' U.S: 452; 238 SCt 651, 
47 L. ed. 1134 [aff 150 Ind. 699, 50 
NE 85]. Compare State v. Tuesburg 
Land Co., 61 Ind. A. 555, 109 NE 530, 
111 NE 342 (patent of fractional sec- 
tions did not include Swamp Land Act 
of 1850 to full sections). (2) Patent 
carried the grant to the middle of 
nonnavigable stream. State v. Tues- 
burg Land Co., supra. (3) An unsur- 
veyed island was not conveyed by a 
patent conveying ‘according to the 
official plats of survey,” although it 
was within exterior lines of frac- 
tional section purported to be patent- 
ed (Swamp Land Patent of April 16, 


1855). Frizzell v. Lowe, 174 Ark. 287, 
294 SW 996. 
[b] Land erroneously excluded 


from acreage of township by meander 
line did not pass to the state a pat- 
ent of such township which, in its de- 
scription, excluded the above acreage. 
Wilson v. U.S., 245 U. S. 24, 38 SCt 21, 
62 LL. ed. 128 [aff 227 Fed. 827, 142 
CCA 351 (aff 214 Fed. 630)]. 

{[c] Unsurveyed lands.—(1) The 
unsurveyed area within the exterior 
lines of a township designated on the 
official plat as a meandered body of 
water called ‘‘Sunk lands’ was not 
conveyed to the state of Arkansas by 
a patent, although such unsurveyed 
area was not a lake, but only tem- 
porarily overflowed, and not material- 
ly different from the adjoining lands. 
Chapman, etc., Lumber Co. v. St. 
Francis Levee Dist., 232 U. S. 186, 
34 SCt 297, 58 L. ed. 564 [rev 100 Ark. 
94, 1839 SW 625, and reh den 234 U. S. 
667, 34 SCt 906, 58 L. ed. 1526). (2) 
Under a patent of all unsurveyed 
lands in certain townships as swamp 
and overflowed land, if a particular 
tract was in fact land instead of a 
lake bed at the time of the original 
survey, the subsequent patent con- 


tor, and if it had been officially de- 
clared by the land department to be 
land instead of a lake bed at the time 
of the survey such ruling would over- 
turn one claiming adversely to de- 
fendant’s prima facie riparian rights 
with reference thereto. Johnson v. 
Elder, 92 Ark. 30, 121 SW 1066. 

89. Patents in general see infra §§ 
491-507. 

90. .French v. Fyan, 93 U. S. 169, 
23. L.-ed. 812. 


91. Chandler v. Calumet, etc., Min. 
Cosel40 TU, (Six Con ls Cty TO cyeo lamas 
ed. 657 [aff 36 Fed. 665]; French v. 


Fyan, 93 U. S. 169, 23 L. ed. 812; War- 
ner Valley Stock Co. v. Calderwood, 
36 Or. 228, 59 P 115. But see Hivanen 
Vy. Duluth, etc, R. Co.,; 11:3 Minn.’ 282; 
129 NW 510 (where a homestead en- 
tryman, filing with his application a 
sworn statement that land was not 
swamp, was held to have acquired an 
equitable title as against a grant by 
the state to a railroad company). 

92. U.S. v. Minnesota, 270 U. S. 
181, 46 SCt 298, 70 L. ed. 539. 

93. U.S. v. Minnesota, supra. 

94. Morrison v. Fall, 53 App. (D. 
GC.) 331, 290 Bed. 306 [aff 266 U. S. 
481, 45 SCt 149, 69 L. ed. 394]. 

95. Phillips v. Butler County, 187 
Mo. 698, 86 SW 231 (construing Rev. 
St. [1899] §§ 9816, 9817). 

96. Cook County v. Calumet, etce., 
Canal, etc., Co., 131 Ill. 505, 28 NE 629 
faft 133 -U. S.-635, 11 SCt 435, 34 I. 


ed. 1110]. 
97. U. S.—Kirby v. Lewis, 39 Fed. 
66; McConnaughy v. Wiley, 33 Fed. 


449, 13 Sawy. 148. But see Sawyer v. 
Osterhaus, 212 Fed. 765 (notwith- 
standing a grant to a state of public 
lands under a generic description, but 
dependent upon ascertainment and 
definition, until title is vested in the 
state, the United States retains full 
and complete power to devote any por- 
tion of such lands to any necessary 
public purpose and the state may be 
indemnified). 

Ark.—Ringo v. Rotan, 29 Ark. 56; 
Branch vy. Mitchell, 24 Ark. 431. 

Cal.—Sutton v. Fassett, 51 Cal. 12. 
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the states to ratify and confirm such grants,®* and 
they have in a number of instances been recognized 
and confirmed by state legislation,®® and congress has 
provided for the issuance by the United States of 
patents to purchasers or locators,’ and that the pur- 
chase money of swamp lands erroneously sold by 
the United States shall be paid over to the state 
wherein the land is situated,? and that when the 
lands have been located by warrant or scrip the state 


shall be authorized to locate a like 


See Sacramento Valley Reclamation 
Co. v. Cook, 61 Cal. 341 (holding that 
the state of California, by the selec- 
tion and segregation of certain lands 
as swamp lands before the passage 
of the United States act of July 23, 
1866, acquired the right, under that 
act, to have the character of the lands 
determined in the mode prescribed 
therein, and a purchaser from the 
United States, pending proceedings 
for the determination of the charac- 
ter of the lands, took subject to such 
determination). 

Tll.— Keller v. Brickey, 78 Ill. 133. 

Ind.—Matthews v. Goodrich, 102 
Ind. 557, 1 NE 175. See Tolleston 
Club v. State, 141 Ind. 197, 38 NE 214, 
40 NE 690 (holding that the title to 
swamp land acquired by the state un- 
der a patent from the United States 
is not affected by a subsequent act 
of congress granting a company the 
right to drain such land and authoriz- 
ing its survey and sale). 

La.—See Frederick v. Goodbee, 120 
La. 783, 45 S 606 (holding that a sale 
by the United States of land confirmed 
to the state by the act of congress of 
March 3, 1857 was null and void). 
See Thibodeaux yv. Broussard, 32 La. 
Ann. 881 (holding swamp lands not 
subject to homestead entry). 

Mich.—Sherman v. A. P. Cook Co., 
98 Mich. 61, 57 NW 238; Busch v. Don- 
ohue, 31 Mich. 481. 

Mo.—Masterson v. Marshall, 65 Mo. 
94; Campbell v. Wortman, 58 Mo. 258. 

[a] Person who located land with 
Choctaw Script after the passage of 
Swamp Land Act of 1849 acquired no 
title thereto, since by such act title 
passed immediately. Union Sawmill 
Co. v. Taylor, 133 La. 1088, 63 S 594. 

{b] Minnesota and Oregon.—(1) 
The statute extending the Swamp 
Land Grant Act to Minnesota and Ore- 
gon provided that it should not in- 
clude lands which the United: States 
“may have sold or disposed of under 
any law, enacted prior to March 12, 
1860, prior to the confirmation of title 
to be made under the authority of 
Sala Aci 4 US@A tit 43, $2988.) C2) 
The act of March 12, 1860, extending 
the swamp land grant to these states 
limited the grant of the indefeasible 


estate conferred by the first act. Gas- 
ton. vy. Stott, 6. Or> 48, 
98. Kirby v. Lewis, 39 Fed. 66; 


Railroad Lands Co. v. Shreveport, 117 
La. 140, 41 S 443. 

[a] Where such subsequent grant 
is made to state itself, in aid of a rail- 
road, and the state accepts the grant, 
and in its. turn grants the land to a 
railroad company, such action oper- 
ates as a ratification and confirmation 
of the subsequent grant. Railroad 
Lands Co. v. Shreveport, 117 La. 140, 
41 S 448 (holding that where, owing 
to such subsequent grant, the general 
land office refused to confirm the 
land to the state under the swamp 
land grants, but the state neverthe- 
less issued a patent for-the land as 
land belonging to it under the swamp 
land grants, and the patent so issued 
came in opposition to the title under 
the subsequent grant, the latter would 
prevail). 

99. Kirby v. Lewis, 39 Fed. 66; 
Ives v. Ely, 57 Mich. 569, 24 NW 812 
(holding that Howell St. Annot. §§ 
5384, 5385, authorizing the state treas- 
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erant act.* 


quantity of any 


urer to receive from the general gov- 
ernment the proceeds of swamp lands 
sold by it after the grant of all such 
lands to the state in 1850, amounted 
to a waiver of the state’s claim to 
all such lands as against intermediate 
buyers). See Bruce v. Patton, 54 Ark. 


°455, 16 SW 195 [foll Chism v. Price, 


54 Ark. 251, 15 SW 883, 1031 (foll Kel- 
ly v. Cotton Belt Lumber Co., 74 Ark. 
400, 86 SW 436, 827)]; Cook County 
v. Calumet, etc., Canal, etc., Co., 131 
Ill, 5055-23 NE 629 faftilss U.S. 635, 
11 SCt 435, 34 L. ed. 1110]. 

[a] Act Jan. 15, 1851, did not op- 
erate as a confirmation to the federal 
grantees as to lands sold until in- 
demnity was recovered from the fed- 
eral government. Fletcher v. Pool, 
20 Ark. 100. 

[b] Construction of confirmatory 
statute.—Act Jan. 11, 1852 § 5, must 
be construed to be a consent on the 
part of the state to receive from the 
United States the purchase-money 
paid to the latter for all such of the 
swamp lands as the state could right- 
fully relinquish, and not for any land 
which any person might obtain a 
right to, as against the state, before 
the purchase of the same by another 
from the United States. Branch vy. 
Mitchell, 24 Ark. 431. 

[c] Effect of patent to state.—The 
most that can be claimed for a patent 
issued to the state for land previously 
disposed of by the United States by 
cash entry is that it vested the le- 
gal title in the state to be held in 
trust for the grantee of the federal 
government. Bruce v. Patton, 54 Ark. 
455, 16 SW 195 [foll Coleman vy. Hill, 
44 Ark. 452]. 

[d] Under California statute pro- 
viding that thereafter no claim shall 
be made by the state for any land as 
swamp or overflow, for which pre- 
emption or homestead patents have 
been issued by the United States, a 
certificate Subsequently issued by the 
register of the state land office is void 
where the tract was patented by the 
United States to a settler prior to the 
passage of such statute. Fredericks 
v. Zumwalt, 134 Cal. 44; 66 P 38. 

1. USCA tit 48 § 985. See Dale v. 
Turner, 34 Mich. 405 [foll Huggett 
v. Case, 61 Mich. 480, 28 NW 670] 
(holding that the rights of one who 
purchased of the United States in 
eee and went into possession of, 
land which was embraced in the act 
of 1850, were paramount to those of 
the state under said grant, or of its 
patentees or assigns). 

2., USCA tit 43 § 981. 

: USCA tit 48 § 981, 

U.S. v. Minnesota,-270 U. S. 181, 


is Sct 298, 70 L. _ed. 539, 

5. 30 Fed. 
738 (aw of oni 

T1l.— Gilbreath v. Dilday, 152 Ill. 
207, 38 NE 572; Cook County v. Cal- 
umet, sete: L.Canalin eter, pCom suis ellis 


505, 23 NE 629 [aff 138 U. S. 635, 11 


SCt 435, 34 L.ed..1110]; Bristol v. 
Carroll County, 95 Ill. 84; Keller v. 
Brickey, 78 Ill. 133; Newell v. Bureau 


County, 37 Ill. 253; Dart v. Hercules, 
34 Ill. 3895; Whiteside County v. 
Burchell, 31 Ill. 68. 

Iowa.—Schlosser v. Hemphill, 118 
Iowa 452, 90 NW 842; Smith v. Mill- 
er, 105 Iowa 688, 70 NW 123, 75 NW 
499. 
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of the publie lands subject to entry at one dollar and 
twenty-five cents per acre or less.? 
dian treaties did not divest the state of Minnesota 
of lands which had passed under the swamp land 


Subsequent In- 


[§ 271] 4. Transfer to Counties: or Other Politi- 
cal Subdivision or to Boards or Commissioners. 
some states the title to and control of swamp and 
overflowed lands have been vested in the respective 
counties in which*such lands are located,® or in 


In 


Miss.—Jackson v. Dilworth, 39 
Miss. 772. 

Mo.—Phillips v. Butler County, 187 
Mo. 698, 86 SW 231; Simpson v. Stod- 
dard County, 173 Mo. 421, 73 SW 700; 
Pool v. Brown, 98 Mo. 675, 11 SW 743; 
Sturgeon v. Hampton, 88 Mo. 203; 
State v. Register of Lands, 48 Mo. 
59; Barton County v. Walser, 47 Mo. 
189. 

{a] In some jurisdictions the title 
passed to the counties immediately 
upon the taking effect of the statute 
granting such lands to them, without 
any conveyance. Bailey v. Callanan, 
87 Iowa. 107, 53 NW 1074. 

[b] County as trustee.—(1) There 
is authority for the view that the 
county holds titie as trustee. Stone 
v. Perkins, 85 Fed. 616 (law of Mis- 
souri); State v. Crumb, 157 Mo. 545, 
57 SW 1030. (2) But in other juris- 
dictions the rule is otherwise. Bu- 
reau County v. Thompson, 39 Ill. 566 
[foll Whiteside County y. Burchell, 
3 E163). 

[ec] Omission to claim land.—The 
claim of a county or its grantee to 
swamp land is not affected by the 
omission of the proper officers to 
claim it as such, since, the grant be- 
ing for the benefit of the county, an 
acceptance is presumed in the ab- 
sence of a showing to the contrary, 
and since a sale of such land by the 
county is evidence of an acceptance 
of the grant. Bailey v. Callanan, 87 
Iowa 107, 53 NW 1074. 

{d] Legislature cannot divest 
right of county without its consent.— 
Jackson vy. Dilworth, 39 Miss. 772. 

[e] Powers of county court.—L. 
(1875) p 32, did not enlarge the pow- 
ers of the county courts over the 
swamp lands. Sturgeon v. Hampton, 
88 Mo. 203. 

[f] Documents sufficient to show 
title to be in county see Bristol v. Car- 
roll County, 95 Ill. 84; Dart v. Her- 
cules, 34 Ill. 395. 

[eg] - List held incompetent as “ evi- 
dence of title in county see Buena 
Vista County v. Iowa Falls, ete., R. 
Co., 55 Iowa 157, 7 NW 474. 

[h] State of California has not, by 
any legislation, parted with the title 
to its Swamp and overflowed lands, or 
the funds arising from sales thereof, 
to the counties of the state. Kings 
County v. Tulare County, 119 Cal. 
509, 51 P 866. 

[i] In Louisiana (1) Acts (1878) 
No. 106, donating certain swamp lands 
in the parishes of Lafourche and Ter- 
rebonne to the police juries of the par- 
ishes, did not vest in them a legal 
title to the land, Lafourche Parish 
Police Jury v. Terrebonne Land Co., 
131 La. 1065, 60 S 685. (2) Such act 
was rendered inoperative by Const. 
(1879) art 209, limiting parochial 
taxation and prohibiting the collec- 
tion of special taxes under the Do- 

nation Act. Lafourche Parish Police 
Jury v. Terrebonne Land Co., supra. 
(3) Where parishes abandoned work 
of reclamation, a subsequent grant by 
the state to a levee district worked a 
forfeiture of the grant of 1878. La- 
fourche Parish Police Jury vy. Terre- 
bonne Land Co., supra. 

{j] Illinois ‘act granting swamp 
lands to counties did not convey land 
previously sold by the United States. 
Cook County v. Calumet, etc., Canal, 
ete.;, Cor; 131 Ill. 505, 23 INE: 629: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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commissioners for the benefit of the county,® for . 
the piimary purpose of drainage and reclamation,’ 
and in some jurisdictions the balance after this is: 
accomplished becomes a part of the school fund,’ 
or is to be applied for the construction of roads and 
bridges,® the erection of public buildings or school 
buildings for the use of the county,?° or such other 
purposes as may be deemed expedient by the county 
In some states statutes have been 
enacted looking to the transfer of title to swamp 
and overflowed lands to levee boards or districts,!? 
or to certain commissions or trustees.1% 

What lands pass or may be patented. A statute 
granting to the various counties all the swamp lands 


authorities.!1 


6 Henderson v. Blair, 102 Miss. 
640, 59 S 856. 

[a] Right of county was not sub- 
ject to impairment by subsequent acts 
of the state without the county’s con- 
sent. Henderson vy. Blair, 102 Miss. 
640, 59 S 856. 

7. Whiteside County v. Burchell, 
31 Ill. 68; Simpson v. Stoddard Coun- 
ty, 173 Mo. 421, 73 SW -700. 

{a] Appropriation to counties suf- 
ficient execution of trust.—The appro- 
priation by the state of the swamp 
lands to the counties, ‘‘for the purpose 
of constructing the necessary levees 
and drains to reclaim the same,” is 
a sufficient execution of the trust un- 
der which the state received them 
from the general government. Mont- 
gomery County v. Burlington, etc., R. 
Co., 38 Iowa 208. 

8. Whiteside County v. Burchell, 
81 Il]. 68; Phillips v. Butler County, 
187 Mo. 698, 86 SW 231; Simpson v. 
esr e. County, 173 Mo. 421, 73 SW 
70 


e 
fund.— 
net proceeds arising from the sale of 
swamp lands, after deducting the ex- 
penses of draining and reclaiming 
the same, shall be paid into the coun- 
ty treasury, and become a part of the 
public school fund of the county, does 
not prevent the county from main- 
taining a fund in its treasury as a 
“swamp-land fund,” since the money 
paid in on account of such land does 
not become a part of the school fund 
prior to the payment of draining and 
reclaiming expenses. State v. Adams, 
161 Mo. 349, 61 SW 894. 

9. Whiteside County v. Burchell, 
31 Ill. 68; Nelson v. Harrison County, 
126 Iowa 438, 102 NW 197. 

[a] Popular vote.—A statute con- 
veying swamp lands to the county in 
which they are situated, for the pur- 
pose of constructing the necessary 
levees and drains, and providing that 
the balance shall be applied to the 
building of roads and bridges through 
or across the lands, was not repealed 
by a subsequent statute authorizing 
the swamp lands or the proceeds 
thereof to be devoted to the erection 
of educational buildings and the con- 
struction of bridges and roads, pro- 
vided the question of such use be first 
submitted to a vote of the people of 
the county; and hence a popular vote 
was required only where roads and 
bridges were to be built in portions 
of the county apart from the swamp 
district, and the county might lay 
out a road through the swamp lands 
without submitting the question to 
popular vote. Nelson v. Harrison 
County, 126 Iowa 438, 102 NW 197. 


Maintenance of swamp land 


10. Rock v. Rinehart, 88 Iowa 37, 
55 NW 21; Gray v. Mount, 45 Iowa 
Houe 

11. Whiteside County v. Burchell, 
31 Ill. 68. a 

12. See statutory provisions. 

{a] In Arkansas a levee district, 


to which the state’s inchoate title to 
unidentified swamp lands vested un- 
der Ark. L. (1893) pp 24, 119, was 
bound by the action of the state in 
accepting other lands theretofore pat- 


ented to the state under the Swamp 


Land Act, and relinquishing all their 


A statute providing that the 
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demands against the United States 
srowing out of that act. Chapman, 
6tc,, Lumber Co. v. St. Francis Levee 
Dist., 232 Ui°S: 186; 34 SCt-297, 58 Th. 
ed. 564 [reh den 234 U. S. 667, 34 SCt 
906, 58 L. ed. 1526, and rev 100 Ark. 
94, 139 SW 625]; Little v. Williams, 
231 U.S. 335, 34 SCt 68, 58 L. ed. 256 
[Laff 88 Ark. 37) 113 SW 340]. 
[b] In Louisiana (13) 
lands to the levee board, under Acts 
(1890) No. 97, was not in presenti, 
but was a grant of the right to ac- 
quire them by conveyance from the 


proper state officers. Atchafalaya 
Land Co. v. Dibert, ete., Cypress Co., 
Lovie da e689 e L025, SiSiae (2) Acts 


(1858) No. 165, providing for leveeing 
and reclaiming swamp lands, did not 
purport to transfer any lana of state 
to leveeing and draining district. 
Leader Realty Co. v. Lakeview Land 
Co., 142 La. 169, 76 S 599 [writ of er- 
ror dism 248 U. S. 550 mem, 39 SCt 
550 mem, 63 L. ed. 417 mem]. (3) The 
law requires that the president of the 
levee board shall have the convey- 
ance of swamp lands to the board 
from the state recorded in the record- 
er’s office of the parish in which the 
land is located. Hartigan v. Weaver, 
126 La. 492, 52S 674. (4) Statutes au- 
thorizing the lease of the state’s min- 
eral lands (Acts [1915] No. 30) and 
sale of timber (Acts [1918] No. 230) 
held not to repeal by implication a 
statute granting land to the Tensas 
Basin levee district. Tensas Basin 
Levee Dist. Comrs. v. Hardtner, 164 
La. 632, 114 S 494. (5) That levee 
boards and their assigns acquired 
such interest in lands granted that 
they might demand conveyance there- 
of, and that assigns might enjoin 
sale of land under general land laws, 
or have patent canceled, does not pre- 
vent application of Acts (1912) No. 62, 
providing that action to annul patent 
be brought within six years, to suit of 
levee board to annul patent. Atcha- 
falaya Land Co. v. Dibert, etce., Cy- 
press Co., supra. (6) Such prescrip- 
tion is inapplicable to a suit by a 
levee district to compel the registrar 
and auditor to certify lands within a 
grant to levee commissioners. State 
v. Grace, 161 La. 1039, 109 S 830. 

13. See statutory provisions. 

[a] In Florida (1) in recognition 
of the purpose of the grant by the 
United States, Acts (1854-1855) c 610 
placed the lands in the internal im- 
provement fund of the state of Flor- 
ida, vesting them in five trustees for 
purposes stated in the act. Internal 
Impr. Fund Trustees v. Root, 63 Fla. 
666; 58 S 371: ..(2)" By such-act the 
trustees are charged with the admin- 
istration of a state trust fund, con- 
sisting of the swamp and overflowed 
lands and other lands granted to the 
state by congress. Everglades Sugar, 
ete., Co. v. Bryan, 81 Fla. 75,:87 S 68. 
(3) By such act the legislature was 
not deprived of authority over such 
lands, although they were by such 
act “irrevocably vested” in the trus- 
tees, except that no vested rights 
could be impaired by subsequent leg- 
islation. Internal Impr. Fund Trus- 
tees v. Root, 59 Fla. 648, 51 S 585. 
(4) The powers and duties of the 
trustees with reference to the lands 


grant of. 
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within their borders does not. pass to a county swamp 
land previously selected by a railroad company under 
a valid grant from the state.14 
to a levee board where, prior to the passage of the 
granting act, the state had issued a certificate of 
purchase therefor to another as grantee, which cer- 
tificate was then outstanding.?® 
thorizing the conveyance of the swamp lands of the 
state to the several counties in which such lands are 
situated, lands lying in one county cannot be pat- 
ented to another,1® and a patent to a county may be 
avoided on extrinsic evidence showing that at the 
time of the patent the lands covered thereby were 
not situated within the county.!7 


Land could not pass 


Under a statute au- 


are subject to legislative control, 
when the rights of third parties are 
not involved. Internal Impr. Fund 
Trustees v. Root, 59 Fla. 648, 51 S 535. 
(5) The act in question imposes on 
the trustees the duty to make such 
arrangements for the drainage of the 
lands as are most advantageous to 
the fund and to the settlement and 
cultivation of the lands. Internal 
Impr. Fund Trustees v. Root, 63 Fla. 
666, 58 S 371. (6) The provisions of 
such act and of Acts (1883) ¢ 3451, 
providing for sales on certain terms 
to persons with certain qualifications, 
are not inconsistent, but are intended 
to operate together to secure the 
drainage, settlement, and cultivation 
of the lands held by the trustees of 
the internal improvement fund. In- 
ternal Impr. Fund Trustees v. Root, 
63 Fla. 666, 58 S 371. .(7) While 
courts will not force the trustees to 
perform a later trust to the neglect of 
the original existing trust actually 
being performed where the lands 
are insufficient for both trusts, if it 
does not appear that the lands are so 
insufficient, the direction of the legis- 
lature as to the disposition of the 
Jands will be enforced by the courts. 
Internal Impr. Fund Trustees vy. Root, 
59 Fla. 648, 51 S 535. (8) The trus- 
tees of the internal improvement fund 
have the duty of paying the neces- 
sary expenses of the management and 
sale of the lands. Wilson Cypress Co. 
v. Martin, 91 Fla. 655, 109 S 253. (9) 
In an action to determine title to land, 
the allegations were held not to show 
that the trustees of the internal im- 
provement fund authorized the issu- 
ance of a certificate made by the com- 
missioner of agriculture that lands 
therein described would by the trus- 
tees be conveyed to a named person 
or to his order when the patents to 
the lands were received by the state. 
Byrne Realty Co. v. South Florida 
Farms Co., 81 Fla. 864, 89 S 318. 

[b] In Louisiana Acts (1871) No. 
30, providing for drainage of New 
Orleans, did not purport to transfer 
any land of the state to the board of 
administrators of New Orleans. 
Leader Realty Co. v. Lakeview Land 
Co., 142 La. 169, 76 S 599 [writ of er- 
ror dism 248 U. S. 550, 39 SCt 184 
mem, 63 L. ed. 417 mem]. 

{c] In Mississippi, L. (1852) c. 34 
(Pearl River Swamp Land Act), by 
which the state granted to the com- 
missioners of the southern district 
of Pearl River the swamp and ovyer- 
flowed lands, has been liberally con- 
strued by public officials to effect the 
reclamation of the land. Edward 
Hines Yellow Pine Trustees v. State, 
133 Miss. 334, 97 S 552. 

. 14, Illinois Cent. R. Co. v. Union 
County, 94 Ill. 70. 

TS) Buneh wv 

396; 211) SW 551. 


Johnson, 138 Ark. 


16. State v. Register of Lands, 58 
Mo. 59. 
[a] County lines as they existed 


at date of act authorizing swamp 
lands to be patented to the counties 


govern. State v. Register of Lands; 
58 Mo. 59. 
17. Morgan v. Stoddard, 1&7 Mo. 


323, 86 SW 1383. 
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[§ 272] 5. Sale of Swamp Lands—a. Power To 
Sell. Under the swamp land grant each state be- 
came the absolute owner of the swamp and over- . 
flowed lands within its borders,?® and has the power 
to sell and dispose of such lands!® in such manner 
and for such purposes as to it- may seem most ex- 


pedient.?° 
Where lands vested in county, 
trustees. 


18. Whiteside County v. Burchell, 
31 Ill. 68; Barrett v. Brooks, 21 Iowa 
144. ‘ 

19. Cal.—Packard v. Johnson, 2 
Cal. Unrep. Cas. 365, 4 P 632. 

Ill.—Whiteside County v. 
ell, 31 Ill. 68. 

Iowa.—Montgomery County v. Chi- 
cago, ete., R. Co., 38 Iowa 208; Bar- 
rett v. Brooks, 21 Iowa 144. 

La.—Hall v. Bossier Levee Dist., 
Thib Rie Maley ess Sh is 

Mich.—McRae v. State Land Office 
Comr., 89 Mich. 463, 50 NW 1091. 

Mo.—Dunklin County v. Dunklin 
County Dist., 23 Mo. 449. 

[a] Legislative control.—(1) The 
legislature has plenary power over 
the disposition of such lands. McRae 
v. State Land Office Comr., 89 Mich. 
463, 50 NW 1091. (2) The disposal of 
swamp and overflowed lands is within 
the legislative discretion. Internal 
Impr. Fund Trustees v. Root, 63 Fla. 
666, 58 S 371. (3) By the act vesting 
lands in the trustees of the internal 
improvement fund, the legislature 
was not deprived of authority over 
such lands except that it could not 
affect vested right. Internal Impr. 
Fund Trustees v. Root, 59 Fla. 648, 
5 'S: B35. (4) Congress alone can 
question the acts of a state legisla- 
ture in reference to the disposition 
of swamp lands of the state. McRae 
v. State Land Office Comr., supra. 
(5) Land acquired by the state under 
the swamp land acts remains under 
the control of the state legislature 
so long as an absolute or indefeasible 
title has not vested in any individual 
or private corporation. Atchafalaya. 
Land Co. v. F. B. Williams Cypress 
Co., 146 La. 1047,°84 S 351 [aff 258 
U.S. 190,. 42 'SCt+284, 66 TL. ed. 559]. 

{b] Withdrawal from _ sale.—(1) 
The school lands of the swamp land 
class and the drainage land may be 
withdrawn from sale in the discretion 
of the legislature for conservation 
of the same for the purpose of the 
grant and the dedication of moneys 
arising from the school land class, as 
required by.the constitution. State 
Vin Donald, Lo0" Wis. 215151 INWe ssi: 
(2) Acts (1852) No. 248, authorizing 
the issuance and sale of warrants to 
be located on swamp or overflowed 
lands, does not prevent the state from 
withdrawing lands from sale or entry. 
Albritton v. Steere, 153 La. 561, 96 S 
121. 

{c] Regulations.—The state is at 
liberty to make regulations in the 
matter of the sale of lands. State 
v. Crandell, 144 La. 21, 80 S 185 [writ 
of error dism 254 U. S. 612 mem, 41 
SCt 61 mem, 55 L. ed. 487 mem]. 

{d] Determination as to whether 
land is subject to sale.—The land de- 
partment primarily has jurisdiction 
to determine whether a submerged 
area is a nonnavigable lake, the bed 
of which may be sold aS swamp or 
overflowed land. State v. Sweet Lake 
Land, etc., Co., 164 La. 240, 113 S 833. 

{e] Evidence held insufficient to 
show as a matter of law that land 


Burch- 


In those states where the swamp lands 
have been granted to the respective counties, the 
power of selling such lands has also been vested in 
the counties,*1 and where the land is vested in a levee 
board?? or in certain trustees,?® such board or trus- 
tees have authority to dispose of the land. 
lands belonging to a county can be sold and con- 


County Dist. Ct., 23 Mo. 449. 
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veyed only in the manner pointed out by the stat- 
ute,24 and a sale by a county in contravention of 
the statute governing such sales is void.?° 

[§ 273] b. Survey, Selection, and Patent to State 
as Prerequisites to Sale. 
prerequisite to a sale of swamp land that the land 


In general it is a necessary 


shall have been surveyed,?® and segregated to the 


levee board, or 


But 


was not swamp and overflowed land. 
Reynolds v. Churchill Co., 187 Cal. 543, 
202 P 865. 

20. Whiteside County v. Burchell, 
31) JI. 68. 

21. Dunklin County v. Dunklin 

[a] VWalidity of sale by county.— 
A county which has disposed of its 
swamp lands in pursuance of the 
state grant cannot rescind its con- 
tract on the ground of its being a vio- 
lation of the act of congress. Ameri- 
can Emigrant Co. v. Adams County, 
LOO WAS 61,925 reds 563. 

22. Hartigan v. Weaver, 
492,52 S 674. 


126 La. 


23. Everglades Sugar, etc., Co. v. 
Bryan, 81 Fla. 75,87 S 68. 

24. Hooke vy. Chitwood, 127 Mo. 
372, 30 SW 167. 

25. Robinson v. Bailey, 26 Fed. 


ree Savery v. Moore, (lowa) 12 NW 
548. 

26. Barker v. Freeman, 85 Cal. 533, 
24 P 926; State v. Portsmouth Sav. 
Bank, 106 Ind. 435, 7 NE 379; Hall v. 
Bossier Levee Dist., 111 La. 913, 35 S 
976. See Coushatta Bank v. Yarbor- 
ough, 139 La. 510, 71 S 784. Compare 
State v. Sweet Lake Land, ete., Co., 
164 La. 240, 113 S 833 (shallow sub- 
merged area in marsh lands subject 
to tidal overflow was subject to en- 
try at reduced price without survey, 
under former act). 

[a] Shallow and nonnavigable 
lakes acquired by state under swamp 
land grant could be sold only after 
their areas had been ascertained and 
determined by surveys recognized by 
the state. Hall v. Bossier Levee Dist., 
Parco DS sos: ol. 

[b] Unauthorized survey by pri- 
vate person is not sufficient. Maddux 
Ver Brown, 91.Caly 623, 127 (Peri. 

[c] State survey.—A patent is- 
sued by a state for lands sold by itas 
“swamp and overflowed” upon its own 
survey without the concurrence of 
the United States, and which de- 
scribes the land as swamp and over- 
flowed, is neither presumptive nor 
prima facie evidence that such was 
the character of the land as against 
one claiming under the United States. 
Keeran vy. Griffith, 31 Cal. 461. 

27. Dewar v. Ruiz, 89 Cal. 385, 26 
P 832; Buchanan v. Nagle, 88 Cal. 
591, 26 P 512 [foll Nuttall v. Lovejoy, 
90 Cal. 168, 27 P 69]; Wren v. Man- 
gan, 88 Cal. 274, 26 P 100; Marsh v. 
Hendy, 3 Cal. Unrep. Cas. 431, 27 P 
647; Funkhouser v. Peck, 67 Mo. 19. 
See Foss v. Johnstone, 158 Cal. 119, 
110 P 294 (as to the sale of lands cov- 
ered by the waters of a pond); State 
v. Warner Valley Stock Co., 56 Or. 
283, 106 P 780, 108 P 861 (Act Oct. 
26, 1870 did not contemplate a sale 
of land not segregated and identified). 

[a] Prior to identification the 
state acquired no interest which it 
could convey, and while it could per- 
haps contract with relation to the 
swamp land grant, it could convey no 
interest in any particular parcel. 


state as swamp land.?7 ; 
state has power to grant swamp lands within its 
borders, in trust or otherwise, before patent to it by 
the United States,?® although such a grant amounts 
only to a quitclaim of the state’s interest in the 
land,?® and is subject to the right of the secretary 
of the interior to determine what lands are embraced 
within the provisions of the grant.®° 


But it has been held that a 


A conveyance 


Kerns v. Lee, 142 Fed. 985. See Carr 
v. Moore, 119 Iowa 152, 98 NW 52, 97 
AmSR 292. 

[b] But under some _ statutes 
swamp and overflowed land is subject 
to sale, even if unsegregated. Reyn- 
olds v. Churchill Co., 187 Cal. 5438, 202 
P 865. 

28. U. S.—Wright v. Roseberry, 

21 U. S. 488, 7 SCt 985, 30 L. ed. 1039; 
Kittel v. Florida Internal Impr. Fund, 
139 Fed. 941. : 

Ark.—Hempstead v. Underhill, 20 
Ark. 337 

Cal.—Summers v. Dickinson, 9 Cal. 
554; Owens v. Jackson, 9 Cal. 322. 
See Kile v. Tubbs, 23 Cal. 431. 

Ind.—State v. Portsmouth Sav. 
Bank, 106 Ind. 435, 7 NE 379. 

Or.—Gaston vy. Stott, 5 Or. 48. 

See Martin v. Busch, 93 Fla. 535, 112 
S 274 (deed by trustee held to be of 
unsurveyed swamp land only and to 
contemplate survey under state au- 
thority). 

[a] As soon as there has been a 
legal selection of swamp and over-. 
flowed lands tantamount to identifi- 
cation, the state must be considered 
to have acquired the equitable title, 
which it may dispose of as it may 
deem advantageous or _ profitable. 
Kerns v. Lee, 142 Fed. 985. 

[b] Under Acts (1861) p 12, the 
state has no power to issue a patent 
for swamp land until the land has 
been patented to it by the government 
of the United States or certified by the 
authority of the state as belonging to 
oe Saeae v. Brannan, 149 Ala. 323, 42 

[ec] After-acquired title passes to 
grantee under a state’s conveyance of 
part of its swamp lands, by bargain 
and sale deed purporting to deal with 
full title. Morrow v. Warner Valley 
Stoek 'Col-o6sOrs S127 101) Para, 

29,Kile v. “Dubbs, 23 “Cale 439i. 
See Martin v. Busch, 93 Fla. 535, 112 
S 274 (deed by trustees of state inter- 
nal improvement fund was of unsur- 
veyed swamp land only, and contem- 
plated survey under state authority). 

[a] Showing as to character cf 
land.—Where one tv whom the state 
has granted lands as swamp and over- 
flowed, before they were patented to 
it by the United States, brings a pos- 
sessory action to recover the land, de- 
fendant, if he brings himself in priy- 
ity of title with the United States, 
may show in defense that the land is 
not in fact swamp and overflowed. 
Kile v. Tubbs, 23 Cal. 431 (holding 
that a preémptioner was in such priv- 
ity with the United States). See Reed 
v. Caruthers, 47 Cal, 181; Keeran v. 
Griffith, 34 Cal. 580; Robinson v. For- 
Gest,..29) Cale sii. 

30. Kittel v. Florida Internal Impr. 
Fund, 139 Fed. 941; Kile v. Tubbs, 23 
Cal. 431; State v. Portsmouth Savy. 
Bank, 106 Ind. 435, 7 NE 379. 

[a] Purchaser takes with notice 
that secretary of interior may reject 
the state’s selection of the land. Wil- 
reps v. Baugh, 71 Ark. 491, 76 SW 
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§§ 273-275] 


by a county of swamp lands in violation of a state 
statute prohibiting the sale or disposal of such lands 
until title thereto is perfected in the state is void;?? 
but such a statute does not render invalid a contract 
made by a county with attorneys, by which, in re- 
turn for services rendered by the latter in securing 
and perfecting the title to swamp lands, it is stipu- 
lated that a portion of the lands shall be conveyed 
to them when the title to the whole is acquired.®? 

[§ 274] c. Land Subject to Sale or Location. The 
state cannot grant land which already has been 
granted by it.*° A certificate of purchase of swamp 
land which is by the statute excluded from the pro- 
visions relating to the sale of swamp lands is void;34 
but where a certificate is issued for swamp land which 
is at the time subject to sale, the purchaser’s rights 
are not affected by a subsequent statute prohibiting 


31. Viele v. Van Steenberg, 31 Fed. 
249 (holding that purchasers are 
bound to know that the county can- 
not convey); Ogden v. Buckley, 116 
Iowa 352, 89 NW 1115. 


32. Emmet County v. Allen, 76 
Iowa 499, 41 NW 201. 

33. State v. Grace, 145 La. 962, 
83 S 206. See Marsh v. Erwin, 155 


Ark. 371, 244 SW 441 (evidence held 
to show a sale of lands by the state 
antedating plaintiff's patent); Atcha- 
falaya Land Co. v. Grace, 143 La. 637, 
79 S 173 (a purchaser from board of 
commissioners of levee district may 
Sue to prevent a sale by state, al- 
though conveyance from _ state to 
board is not yet executed). 

[a] Land already granted to board 
of commissioners of Caddo levee dis- 
ee State v. Grace, 145 La. 962, 83 
S 206. 

[b] Where lands once sold as 
swamp lands again came into the 
hands of the state as the result of 
tax sale, they could thereafter be sold 
only as tax lands. Eastman-Gardner 
Co. v. Barnes, 95 Miss. 715, 49 S 258. 

[c] In Florida (1) when the trus- 
tees of the internal improvement fund 
have appropriated lands to the pur- 
poses of the trust under Acts (1854- 
1855) ec 610, to drain swamp lands, 
such lands are not subject to occupan- 
cy and purchase under Acts (1883) ¢ 
3451. Internal Impr. Fund Trustees 
v. Root, 63 Fla. 666, 58 S 371. (2) In 
a proceeding to require the trustees 
of the internal improvement fund to 
convey under such acts of 1883, it is 
proper to set up in the answer, such 
prior appropriation notwithstanding, 
the provisions of Gen. St. (1906) §8§ 
869-871, requiring proceeds of swamp 
lands to be applied to the construction 
of hard roads. Internal Impr. Fund 
Trustees v. Root, supra. 

34. Fredericks v. Zumwalt, 134 Cal. 
44, 66 P 38. 

[a] Rule applied under Pol. Code 
§ 3488, excluding from the provisions 
of the law relating to swamp lands 
all such lands lying within two miles 
of any town or village. Fredericks 
v. Zumwalt, 134 Cal. 44, 66 P 38. 

[b] Merely by receiving purchase 
money the state would not be es- 
topped from asserting the invalidity 
of purported sales of swamp lands, 
which were expressly reserved from 
sale by the constitution and statutes. 
Peo. v. California Fish Co., 166 Cal. 
576, 188 P 79. 

[c] In Mississippi Const. (1868) 
art 8 § 6 prevented the legislature 
from authorizing the issuance of pat- 
ents to a navigation company for 
swamp lands granted to the state, 
which were neither on nor near the 
Pearl River, such lands being set 
aside for school purposes. Tynes v. 
Southern Pine Co., 100 Miss. 129, 54 


S 885. 
35. Easton v. O’Reilly, 63 Cal. 305; 
McNear v. Hutchinson, 31 Cal. 177. 
36. Rock v. Rinehart, 88 Iowa. 37, 
55 NW 21. Compare State v. Jen- 
nings, 


47 Fla. 307, 35 S 986 [foll 


PUBLIC LANDS 


such.?® 


flowed lands.37 


Beecher v. Wetherby, 95 U. S. 517, 24 
L. ed. 440; Florida Town Impr. Co. 
v. Bigalsky, 44 Fla. 771, 33 S 450] 
(where school sections were patented 
to state land as swamp land and over- 
flowed land, the trustees of the inter- 
nal improvement fund had no power 
to convey such section to a railroad 
company aS swamp and overflowed 
lands). 

37. See statutory provisions. 

[a] Im Louisiana (1) Acts (1852) 
No. 248, authorizing issuance and sale 
of land warrants to be located on 
swamp or overflowed lands, did not 
dedicate to their redemption all land 
received under the swamp land grant. 
Albritton v. Steere, 153 La. 561, 96 
S 121. (2) Such land warrants did 
not authorize holder to enter high 
land fit for cultivation which was ap- 
proved to the state as swamp land, 
by error and in ignorance that it had 
previously been sold. Albritton v. 
Steere, supra. (3) Even if holders of 
such warrants had vested right of 
which they could not be deprived by 
Acts (1886) No. 21, forbidding pur- 
chase or entry of lands possessed, im- 
proved, or cultivated by adverse 
claimant, one not owning warrant at 
the date of the act of 1886, and know- 
ing, when he applied thereafter to lo- 
cate it, that land was possessed ad- 
versely, could not claim a vested 
right. Albritton v. Steere, supra. (4) 
There is no presumption that a war- 
rant, on which plaintiff attempted to 
enter land thirty-five years after the 
enactment of such act of 1886, was 
owned by him at the date of such act. 
Albritton vy. Steere, supra. 


38. See statutory provisions. 
[a] In Louisiana (1) Acts (1886) 
No. 21, which so provides, was not 


repealed by Acts (1908) No. 215. Al- 
britton v. Steere, 153 La. 561, 96 S 
121. (2) Such act of 1886 was ap- 
plicable to land subject to entry, as 
well as land that was, for want of 
approval or survey, not yet open to 
entry. Albritton v. Shaw, 148 La. 427, 
87 S 32. (3) It did not require that 
the person in possession be an actual 
settler or resident upon the land. 
Albritton v. Shaw, supra. (4) Under 
such act of 1886 one in possession of 
land claimed under a certificate of 
entry from the United .States, after 
possession thereunder for many 
years, had a sufficient equitable title 
to attack the validity of a patent from 
the state, granting such land to an- 
other person. Albritton v. Shaw, su- 
pra. (5) A state patent in contraven- 
tion of the statute in question is null. 
Security Trust Co. v. Rockett, 6 La. 
A. 833. 

8 Ind. 


145. 
Iowa.—Savery v. Moore, 12 NW 548, 
61 Iowa 505, 16 NW 529. 
La.—Louisiana Sulphur Min. Co, v. 
Krause, 110 La. 690, 34 S 738. 
Mich.—McRae v. State Land Office 
Comr., 89 Mich. 463, 50 NW_ 1091; 
Atty.-Gen. v. Smith, 31 Mich. 359. 
Or.—Miller v. Wattier, 44 Or. 347, 


Ind.—Carver v. Chute, 
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the sale of such land, nor does such prohibition de- 
feat. his right to a patent.3® 
county as swamp and overflowed lands or indemnity 
therefor are subject to be disposed of as swamp and 
overflowed lands, although they are not in fact 
Some statutes authorize the issuance and 
sale of warrants to be located on swamp or over- 
The statute sometimes forbids the 
purchase or entry of lands possessed, improved, or 
cultivated by a person holding or claiming adverse- 
ly to the purchaser or entryman.?® 

[§ 275] d. Price. 
of swamp lands for less than a designated price,?°® 
and a sale at a less price is invalid.4° In some juris- 
dictions the body in which the lands have been vest- 
ed is authorized to fix the price.*! 
been taken that a county court may, if it deems it 


Lands received by a 


Some statutes forbid the sale 


The view has 


75 P 209. 

[a] Statute fixing different mini- 
mum prices.—Acts (1861) No. 267 p 
209 § 16, fixing the minimum price of 
public lands at one dollar and twenty- 
five cents, did not repeal that part of 
Acts (1859) No. 197 p 159, authorizing 
the entry of lands subject to regular 
tidal overflow at twenty-five cents an 
acre. Louisiana Sulphur Min. Co. v. 
Krause, 110 La. 690, 34 S 7388. 

{b] In Missouri (1) under the act 
of 1874 the minimum price was one 
dollar and twenty-five cents an acre. 
Simpson v. Stoddard County, 173 Mo. 
421, 73 SW 700 [expl Cape Girardeau 
Southwestern R. Co. v. Hatton, 102 
Mo. 45, 14 SW 763]. (2) Under the 
acts of 1853 (L. [1852-1853] p 108), 
and Acts (1851) (L. [1850-1851] p 
238) § $, the county court of Butler 
County did not have authority to sell 
Swamp land at less than one dollar per 
acre. Bayless v. Gibbs, 251 Mo. 492, 
158 SW 590. (8) A sale of swamp 
lands by Ripley County in 1859 was 
not invalid because sold for fifty 
cents an acre. Carson v. Berthold, 
etc., Lumber Co., 270 Mo. 238, 192 SW 
1018. (4) Under the act of 1869, 
swamp lands could be sold at private 
sale for less than one dollar and twen- 
ty-five cents per acre. Simpson v. 
Stoddard County, 173 Mo. 421, 73 SW 
700 [foll Pool v. Brown, 98 Mo. 675, 
11 SW 743; Linville v. Bohanan, 60 
Mo. 554, exp] Cape Girardeau South- 
western R. Co. v. Hatton, 102 Mo. 45, 
14 SW 7638, and overr State v. Crumb, 
157 Mo. 545, 57 SW 1030}. (5) Where 
a patent of land under the act of 1869 
for a consideration of less than one 
dollar and twenty-five cents per acre 
was not questioned for more than 
thirty years, the county ratified the 
transaction and was estopped to ques- 
tion the grant. Keaton v. Hamilton, 
264 Mo. 564, 175 SW 967. See Truck- 
er v. Wadlow, 184 SW 69 (patent after 
compromise with purchasers for ex- 
pressed consideration of less than one 
dollar and twenty-five cents an acre 
upheld). Compare Stone y. Perkins, 
85 Fed. 616 (holding that a convey- 
ance made for less than one dollar 
and twenty-five cents per acre, pursu- 
ant to a compromise and settlement 
effected by the court with purchasers 
claiming under an invalid sale on ex- 
ecution against the county, was in- 
valid,.as being an indirect appropria- 
tion of the land to the payment of the 
judgment, and as being a bartering 
instead of a sale). 

49. Savery v. Moore, 61 Iowa 505, 
16 NW 529; Bayless v. Gibbs, 251 Mo. 
492, 158 SW 590. ; 

41. See statutory provisions. 

[a] In Florida (1) Acts (1854-— 
1855) ce 610 vests title in the trustees 
of the internal improvement funds for 
certain purposes including the fixing 
of the price of the lands. Internal 
Impr. Fund Trustees v. Root, 63 Fla. 
666, 58 S 371. (2) The duty of the 
trustees was not impaired by Acts 
(1883) ce 3451, which fixed a price on 
sales to persons having certain quali- 
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expedient, sell the land for the minimum price fixed 
by statute, receiving payment by the construction 
of levees and drains by the purchaser at the full 
price of the land, the sale being in good faith, and 
not a fraudulent device to donate the land to the 
purchaser;#? and in some jurisdictions a county 
may devote its swamp lands to the purposes speci- 
fied in the statute upon such terms as may be agreed 
upon without limit as to price, if the contract be 
approved by a vote of the people.t? The fixing of 
a minimum price implies that a greater price may be 
demanded,** and hence mandamus will not he to 
compel the land commissioner to issue certificates 
to one offering to purchase at the minimum price 
land worth double that amount.*® 

[§ 276] e. Terms of Sale. Swamp lands have 
sometimes been sold for part cash and the balance 
in deferred payments.*® 

[§ 277] f. By Whom Sale Made and Authority of 
Officers Making Sale. Sales of swamp land are to be 
made by the officer or board designated by statute 
for that purpose;47 and the powers of such officers 
or board are derived from and limited by the stat- 
ute,*8 and cannot be delegated unless the statute 
authorizes such delegation.*® Where.a county court 


fications. Internal Impr. Fund Trus- 
tees v. Root, supra. 
42. State v. Wayne County Ct., 98 


Mo. 362. 11 SW 758. 


fington, 
[d] 
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an order of the court. 
149 Mo. 663, 51 SW 408. 
Governor, without express au- 


having power to do so has authorized the sheriff to 
sell certain lands, he eannot sell lands not within 
the scope of the order giving him such authority.°? 

[§ 278] g. Appraisement. The statutes 
times require an appraisement of swamp lands as a 
prerequisite to a sale;*! but where a sale has ac- 
tually been made, it will be presumed, in the ab- 
sence of proof to the contrary, that the law was com- 
plied with in this respect.°? 

[§ 279] h. Advertisement of Sale. Under a stat- 
ute providing for the election of agents for each 
land district, and authorizing them to advertise the 
swamp lands therein for sale, and to sell the same at 
public auction, the duty of auditing and certifying 
accounts for printing the advertisements devolves on 
such agents, and cannot be exercised by the board 
of swamp land commissioners. °* 

[§ 280] i. Public or Private Sale. Some statutes 
have required that swamp lands shall be offered at 
public sale>4 before they can be disposed of at pri- 
vate sale or by private entry.°® 

[§ 281] j. Right To Purchase—(1) In General. 
Under some statutes swamp lands may be sold to any 
person who is over the age of twenty-one years®* 


Blliott v. Buf-] Phillips, 23 Ark. 80. 
50. Prior v. Scott, 87 Mo. 303. 


{a] Thus a sheriff, having author- 


[§§ 275-281 


some- 


[a] Sufficiency of improvements. 
—The ditch must be sufficient for the 


purpose intended, and the cost of its, 


construction must be reasonable and 
not be less than the minimum selling 
price. Brinkerhoff v. Juden, 255 Mo. 
698, 164 SW 523. 

43. Audubon County v. American 
Emigrant Co., 40 Iowa 460 [foll Amer- 
ican Emigrant Co. v. Adams County, 
100. U.S) 6d) 25 Leds 563). 

44, McRae v. State Land Office 
Comr., 89 Mich. 463, 50 NW 1091. 

[a] Necessity for fixing price in 
esltiaste Unde LL.) (1870). p,. 54, the 
contract with the commissioner must 
fix a price notwithstanding a provi- 
sion in the act for a minimum price. 
State v. Warner Valley Stock Co., 56 
Or. 283, 106 P 780, 108 P 861. 

McRae vy. State Land Office 
Comr., 89 Mich. 463, 50 NW 1091. 


46. See Borland v. Lewis, 43 Cal. 
569; Miller v. Wattier, 44 Or. 347, 75 
P 209; Husbands v. Mosier, 26 Or. 
ED ge (ee On 

47. See cases infra this note. 

[a] In Arkansas (1) the land 


agents had no power to Sell or receive 
applications for the purchase of 
swamp lands until the districts were 
laid off and the maps, etc., received 
(Deloach v. Brownfield, 22 Ark. 344; 
Hempstead v. Underhill, 20 Ark. 337), 
(2) and at the period when the au- 
thority of the land agent in any dis- 
trict to act was perfected, the power 
of the swamp land commissioners to 
sel] the lands within such district 
wholly ceased (Deloach v. Brownfield, 
supra). 

{b] In Iowa the county courts had 
authority in December, 1860, to exe- 
cute conveyances of swamp lands. 
Snell v. Dubuque, etc., R. Co., 78 Iowa 
88, 42 NW 588. 

[ec] In Missouri (1) a sale of pub- 
lic swamp lands situated within a 
county by the county court in its ad- 
ministrative capacity was authorized 
under Rev. St. (1919) §§ 6992-7028. 
Platte County v. Locke, 297 Mo. 207, 
242 SW 666. (2) Prior to L. (1868) 
p 68 the county court of Butler Coun- 
ty could not sell swamp lands. Bay- 
less v. Gibbs, 251 Mo. 492, 158 SW 590. 
(3) Proof that a person bought the 
title to swamp land from a-county is 
tantamount to proof of sale by the 
county court, since no swamp land 
can be bought from a county without 


thority of the legislature, has no pow- 
er, by any form of conveyance, to 
transfer to the United States govern- 
ment the control of land previously 
made the property of the state by vir- 
tue of the Swamp Land Act. Mat- 
thews v. Goodrich, 102 Ind. 557, 1 NE 


175. See Masterson v. Marshall, 65 
Mo. 94. 
[e} Approval of sale by governor. 


—There was a sufficient approval of 
the sale of swamp and overflowed 
lands by the governor as required by 
Acts (1861) p 12, where patents were, 
in fact, issued to the purchasers 
signed by the governor by his private 
secretary, under a general direction 
by the governor to the latter to sign 
2ll such patents as legally should be 
signed by him, although the patents 
were invalid because they were not 
signed by the governor himself, and 
did not have the state seal affixed 
thereto as required by the constitu- 
tion and statutes. Jordan v. McClure 
Lumber Co., 170 Ala. 289, 54 S 415. 

48. Deloach v. Brownfield, 22 Ark. 
3844; State v. Portsmouth Say. Bank, 
106 Ind. 435, 7 NE 379;:State v. Tues- 
burg Land Co., 61 Ind. A. 555, 109 NE 
530, 111 NE 342; State v. Warner 
Valley Stock Co., 56 Or. 283, 106 P 780, 
108 P 861. 

[a] Board of swamp land commis- 
sioners could not enlarge their pow- 
ers by resolution.—Deloach v. Brown- 
field, 22 Ark. 344. 

{b] Purchasers are charged with 
knowledge of limitations on the au- 
thority of the officers who made the 


sale, State v. Tuesburg Land Co., 61 
Ind: A. 555, 109 NE 530,.111 NE 342. 
[ec] In Florida it is the duty of the 


trustees of the internal improvement 
fund to dispose of the land in accord- 
ance with the directions of the legis- 
lature where vested rights are not 
thereby violated. Internal Impr. 
Fund Trustees v. Root, 59 Fla. 648, 
51 S$ 5385. 

49. Cheatham vy. Phillips, 23 Ark. 
80. 

[a] Sale by subcommissioner.—As 
the statute of Arkansas creating the 
board of commissioners to sell swamp 
lands contained no provision for the 
delegation of their authority, a sale 
made by a subcommissioner appointed 
| by them while they had power to sell 
‘and ratified by them after their power 
had ceased, was invalid. Cheatham y. 


ity from the county court to sell 
swamp land when it had been certified 
to the office of the, county clerk by the 
state register of lands, could -not 
sell and transfer title to land which 
at the time of the sale had not been 
SO. certified. Prior v. Scott, 87 Mo. 


303. 


ee See Spitler v. Scofield, 43 Iowa 
52. Spitler v. Scofield, supra. 
53. Butler v. Reardon, 19 Ark. 9 


(construing Act June 12, 1853). 


14 Ind.—Carver ¥. Chute, 8 Ind. 
[< e, 12 NW 548. 
v. Thomas, 31 

Mich. 365. 


Mo.—Williams v. 
309, 183 SW 1049. 

Wis.—State v. 
81, 57 NW 1119, 59 NW 503. 

[a] Recital consistent with public 
sale.-—Where a mortgage given by a 
purchaser of swamp lands from a 
county to secure school money bor- 
rowed from the county to pay the 
purchase-price is foreclosed by the 
county, a recital in a deed from the 
county for such land after the fore- 
closure, stating that the grantee 
therein had become the purchaser 
and paid the price in full, with inter- 
est, does not tend to show that the 
land was sold to him privately, but 
is consistent with a public sale, as re- 
quired by Rev. St. (1879) § 7115, 
Williams vy. Brownlee, 101 Mo. 309, 
13 SW 1049. 

{b]. Prior contract.—Acts (1908) 
No. 215, providing for the sale of all 
lands owned by the state or any of the 
levee boards at public auction, did 
not affect a prior contract made by 
the levee board. ardieon v. Weaver, 
126 La. 492, 52 S 67 

55. Carver v. Chute, 8 Ind. 145; 
Atty.-Gen. v. Thomas, 31 Mich. 365; 
Atty.-Gen. v. Smith, .81.Mich. 359; 
State v. Cunningham, 88 Wis. 81, 57 
NW 1119, 59 NW 5038. 

[a] Rule applies: (1) To “indem- 
nity lands” of the state. Atty.-Gen., v. 
Thomas, 31 Mich. 365. (2) To lands 
which have been withdrawn from 
sale by the commissioners of public 
lands, although they were withdrawn 
before the enactment of the statute 
establishing the rule. State v. Cun- 


. Brownlee, 101 Mo. 


Cunningham, 88 Wis. 


ningham, 88 Wis. 81, 57 NW 1119, 59 
NW 503. 
56. Miller v. Wattier, 44 Or. 347, 
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and is a citizen of the United States,57 or has filed 
his declaration of intention to become such.®® A 
person who has been authorized by special act of the 
legislature to purchase certain lands cannot be de- 
prived of the privilege without any act or omission 
on his part sufficient to forfeit the same.®® .A pur- 
chaser of government lands whose purchase has-been 


set aside and canceled because the lands were swamp: 


lands, and who accepts and locates warrants on oth- 
er land in lieu of the land so purchased, has no as- 
signable interest in the land first purchased, within 
a state statute providing that, where a purchase of 
government land is canceled because the lands are 
swamp lands, the purchaser, his heirs or assigns, 
shall be preferred in their application to purchase 
the same from the state.°° Under a statute requir- 
ing persons who desire to purchase swamp. lands 
which have been segregated by authority of. the Unit- 
ed States, but not sectionized, to apply to the county 
surveyor for a survey and providing that a certificate 
of such survey shall be attached to the affidavit for 
purchase, where the survey was made on plaintiff’s 
application, defendant could not defeat plaintiff’s 
claim by making application for the land on a cer- 
tificate of such survey issued prior to the certificate 
furnished to plaintiff.°+ 
Disqualification. A county treasurer whose du- 


75 P 209; Husbands vy. Mosier, 26 Or. 
0 
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cluded the lands which 
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ties in respect of swamp lands were merely to re- 
ceive payment of the purchase money, whose amount 
and the conditions of whose payment are fixed by 
statute, and to report the same to the register of the 
land office, was not disqualified to apply for and 
purchase such land himself,®? nor one who assisted 
the county surveyor in his private practice and who 
was not appointed as deputy.*? 

Compliance with regulations in general. Where 
the state has made certain regulations in respect .of 
purchases, such regulations must be observed in or-. 
der that the prospective purchaser may acquire any 
rights to, or in connection with, the lands.*4 

[§ 282] (2) Preémption or Location. Some stat- 
utes have given a preference right to purchase 
swamp lands to settlers upon such lands,*° or per- 
sons who have occupied and improved lands adjoin- 
ing the same,*® provided they make application 
therefor within the time limited by the statute,*7 
and make and file the declaration and affidavit. re- 
quired by the statute,°® and make satisfactory proof 
of their claims,®® and in all substantial particulars 
comply with every provision of the law, upon which 
the right depends.7° By failing so to comply the 
right is lost‘? and the land may be sold to another.’ 
In order to sustain a claim of the right to preémp- 
tion under some statutes claimant must be an actual 


were con-{sold only to actual settlers, the 


Bowe UE (SO: firmed by. the. act of congress of | phrase “at private entry,’ used there- 
57. Miller v. Wattier, 44 Or. 347, 75 | March 8, 1857, without the approval | in, only contemplating a sale thereof 

P 209. of the secretary, and returned to the] to citizens generally. Jordan v. Mc- 
58. Miller v. Wattier, supra. governor. Chism v. Price, 54 Ark.| Clure Lumber Co., 170 Ala. 289, 54 S 
59. Beridon v. Barbin, 13 La. Ann. | 251, 15 SW. 883, 1031. (2) Under | 415. 

458. such statute a settler on unconfirmed [g] In Florida (1) the legislature 
60. Ely v. State Land-Office Comr., | Swamp land had a preference right to| has the power to direct that lands 


49 Mich. 17, 12 NW 893, 13 NW 784. 


61. Maddux v. Brown, 91 Cal. 523, 
2tAPS TTA: ; 

62. Miller v. Byrd, 90 Cal. 150, 27 
Piapae 

63. Lyders v. Wilsey, (Cal: A.) 271 
P 383. 

64. State v. Crandell, 144 La. 21, 


80 S 185 [writ of error dism 254 U. 
S. 612 mem, 41 SCt 61 mem, 55 L. ed. 
437 mem]. 

65. Ark.—Chism vy. Price, 54 Ark. 
251, 15, SW. 8838, 1031; -Casselberry v. 
Fletcher, -27 Ark. 385; Branch _  v. 
Mitchell, 24 Ark. 431; Hempstead yv. 
Underhill, 20 Ark. 337. 

Cal.—Waters v. Pool, 149 Cal. 795, 
525i (gel Seaton li 

Ill.— Songer vy. Gallatin County Ct., 
ee eE LL b.3 57 

Iowa.—Collins v. Dallas County, 44 
Iowa 396; Wilson v.’ Mclernan, 20 
Iowa 30; Givens vy. Decatur County, 
9 Iowa 278; Rogers v. Vass, 6 Iowa 
405. 
La.—-McDade v. Bossier Levee Bd., 
109 La. 625, 33 S 628. 

Mich.—Peo. v. State Treasurer, 7 
Mich. 366. ; 

Mo.—Himmelberger-Luce Land, 
etc., Co. v. Blackman, 202 Mo. 296, 100 


Sw 1049. 

Wis.—Hasler v. Schumacher, 10 
Wis. 419. “ 

fa] Preémptive rights can be ac- 


quired only upon lands belonging to 
the state, and not upon lands belong- 
ing to one of the levee boards of the 
state. Hall v. Bossier Levee Dist., 
111 La. 913, 35 S 976; McDade v. Bos- 
sier Levee Bd., 109 La. 625, 33 S‘ 628. 

{b] Term “unconfirmed lands” (1) 
as used in Act March 18, 1879 (Mans- 
field Dig. § 4227), giving preémptors 
and settlers upon selected and un- 
confirmed swamp lands a preference 
right to purchase, applied only to 
Jands the selections of which had not 
been made by the state agents, sent 
to the secretary of the_ interior 
through the commissioner of the gen- 
eral land office, and approved and 
returned to the governor, and in- 


[50 C. J.—64] 


purchase within sixty days after pub- 
lication of notice by the land agent 
or state land commissioner. Brinne- 
re v. Scholem, 95 Ark. 65, 128 SW 


{c] Lands withdrawn from sale.— 
One who took possession of swamp 
Jands after the board of supervisors 
of the county wherein the lands were 
situated had refused to accept the 
price offered, as it had a right to do, 
in pursuance of an order of the coun- 
ty court withdrawing such lands 
from sale, acquired no legal or equita- 
ble title to the land. Chicago, etce., 
R. Co. v. Jackson, 68 Iowa 301, 27 
NW 248. 

{d] Forfeiture of right.—A_ set- 
tler’s license, under the act of Febr. 
15, 1859, providing for the settlement 
and drainage of swamp lands, could 
not be forfeited without a showing 
both of non-residence on the part of 
the settler and of abandonment of 
the land; and a showing that the li- 
censee, a single man, lived with his 
father on an adjoining parcel, which 
was. used and partially inclosed with 
the tract covered by the license, did 
not sufficiently establish such facts 
and hence did not authorize a for- 


feiture of the license. Hedley v. 
Leonard. 35 Mich, 71. 
[e] Estoppel.—Where the com- 


missioner of the general land office 
assumes to cancel a location of lands, 
and tenders back the warrants on 
which the land was located, the act of 
the holder in receiving the warrants 
without objection, and using them to 
locate other lands, amounts to such 
an acquiescence in the cancellation as 
will preclude him or his assignee 
from thereafter relying on the orig- 
inal location as a step in the proceed- 
ings necessary to entitle them to a 
certificate of the purchase of the land 


first selected. Ely v. lLand-Office 
ores 49 Mich. 17, 12 NW 893, 13 NW 
784. 

{f] In Alabama Acts (1861) p 12, 


relating to the sale and disposition of 
swamp and overflowed lands by the 
state, did not require that they be 


held by the trustees of the internal 
improvement fund be sold to actual 
settlers in small quantities at reduced 
prices. Internal Impr. Fund Trustees 
Vv. Root, 59 Mla. 648, 51 S'-535:)" (2) 
It is the duty of the trustees to com- 
ply with such provisions, where there 
are lands held by them subject to 
such provisions, and vested rights 
are not violated. Internal Impr. 
Fund Trustees v. Root, 59 Fla. 648, 51 
S 535, 63 Milas 666) 58 S374 

66. Peo. v. State Treasurer, 7 
Mich. 366 (holding that occupancy of 
land adjoining the state swamp lands, 
which entitled the occupant to pur- 
chase the swamp lands under L. 
[1858] p 173, might consist of culti- 
vation and use without actual resi- 
dence, or might be by a tenant, and 
the commissioner of the state land 
office had no right to require actual 
residence). 

67. Brinneman v. Scholem, 95 
Ark. 65, 128 SW 584; Rice v. Harrell, 
24 Ark. 402 [foll Kirby v. Lewis, 39 
Fed. 66]; Hempstead y. Underhill, 
20 Ark. 337: Waters v. Pool, 149 Cal. 
UQO ST en Olike 


68. See infra § 285. 
69. Givens v. Decatur County, 9 
Iowa 278. 


[a] Application must be support- 
ed by other proof than plaintiff’s affi- 


davit.—Givens v. Decatur County, 9 
Towa 278. . 
70. Remeau v. Mills, 24 Mich. 15. 
71. Brinneman v. Scholem, 95 Ark. 


65, 128 SW 584; Waters v. Pool, 149 
CEA Vee Glin 

[a] Settler also loses his improve- 
ments by his failure to assert his 
right within the _ statutory period. 
Brinneman y. Scholem, 95 Ark. 65, 128 
SW 584. 

72. Brinneman v. Scholem, supra; 
Waters v. Pool, 149 Cal. 795, 87 P 617. 

[a] Status of purchaser.—The 
purchaser need not file the affidavits 
required by act of 1879, and may not 
be treated as a trustee for the set- 
tler. Brinneman y. Scholem, 95 Ark. 
65, 128 SW 584. 
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settler7* and show a substantial bona fide improve- 
ment, made with the intention of making himself a 
home or reclaiming the land for cultivation.7* The 
right of the occupant to swamp lands will not be de- 
feated by showing that, at the time of his original 
entry, the lands were in the market under the laws 
of the United States, so that he was technically a 
trespasser ;7> but the bare fact that an inconsider- 
able portion of a settlement or clearing happens to 
extend into a section of swamp and overflowed land, 
when the main body of the settlement, including the 
settler’s dwelling, is upon land never donated to the 
state by the United States, does not authorize the 
settler to claim the swamp and overflowed section 
by right of preémption.7® It has been held that a 
widow having possession of swamp lands of her de- 
ceased husband, which are subject to preémption, 
has the right to perfect the inchoate title, but is a 
trustee of the fee for the benefit of his estate, sub- 
ject to her right of dower.77 Where a county judge 
has issued preémption certificates to each of two 
claimants of the same land, the first recipient, in a 

_ suit to remove the cloud from his title, need not al- 
lege or prove the facts which were necessary to con- 
stitute or prove his right, and which should have 
been shown to and adjudicated upon by the county 
judge.7§ 

The provision of the constitution of California 
that lands belonging to the state and suitable for 
cultivation shall be granted only to actual settlers 
applies to swamp and overflowed lands which can be 
reclaimed and cultivated by an actual settler.*® 

[§ 283] (3) Contests. In some jurisdictions it is 
held that a person who shows no superior right in 
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intended to proceed immediately to 


[§§ 282-283 


himself to preémpt swamp lands cannot contest the 
right of another person to do so.8° In California, 
with certain exceptions, an action under a reference 
of contest may be brought within sixty days after 
the date of the order of reference.*! The state is 
not a party to the contest.®? 

Jurisdiction of administrative body or court of 
first instance. In Arkansas the auditor and gover- 
nor constitute a quasi-judicial tribunal empowered 
to hear and determine the question as to who is- 
entitled to swamp land.’ In California, according 
to some comparatively early cases, the district courts 
have no jurisdiction to determine a contest as to the 
right to purchase swamp and overflowed lands un- 
less the contest arose in the office of the surveyor- 
general,°+ and a demand was made by one of the par- 
ties that a trial be had in court,®® or in the judg- 
ment of the surveyor-general a question of law is in- 
volved;®® and the surveyor-general has no authority 
to refer a contest between applicants for the pur- 
chase of such lands to the district court for trial un- 
til six months after the land has been segregated as 
swamp and overflowed by authority of the United 
States or of the state by legislative enactment.$* 

Status of parties, pleading, issues, and evidence. 
In a contest over the right to purchase swamp land, 
each party is an actor and must allege and prove 
all the facts entitling him to purchase, in order to be 
awarded that right. The complaint of a con- 
testant for the purchase of swamp and overflowed 
lands is subject to the ordinary rules of pleading;*® 
and must set forth the facts upon which the com- 
plainant relies to sustain his claim of right of pur- 
chase if he desires to purchase,®® and must also state 


tive of an applicant who died before 


73. Bixby v. Adams County, 49 
Iowa 507. 
{a] Improvement must exist at 


time of application to make the entry, 
and a former improvement which has 
been destroyed is not sufficient. Mc- 
Ivor v. Williams, 24 Ark. 33. 

74. Bixby v Adams County, 49 
Iowa 507; Givens v. Decatur County, 
9 Iowa 278 (holding that, where a 
person entered on a tract of swamp 
Jand about ten miles distant from his 
residence, cleared about one eighth of 
an acre, and laid four or five rounds 
of a log house, and a few months 
later he removed from the county, 
but subsequently finished the log 
house ready for the roof, he was not 
entitled to enter the land under Sess. 
L. [1855] c 156 § 9, giving such right 
to any person having a bona fide 
claim by actual settlement or im- 
provement on any of the swamp or 
overflowed lands). 

fa] Sham improvements made for 
the purpose of acquiring title to 
swamp lands without actual settle- 
ment will not support a claim of pre- 


emption. Wilson v. McLernan, 20 
Iowa 30. ; 
75. Hesler v. Schumacher, 10 Wis. 
419 [foll Veeder v. Guppy, 8 Wis. 
502]. 
76. Robertson v. Mershon, 13 La. 
Ann. 373. 
77. Miller v. Gibbons, 34 Ark. 212. 
78. Colvin v. McCasky, 9 Iowa 585. 
79. Fulton v. Brannan, 88 Cal. 454, 


26 P 506 [overr McIntyre vy. Sher- 
wood, 82 Cal. 139, 22 P 937, and foll 
Polk v. Sleeper, 143 Cal. 70, 76 P 819; 
Goldberg v. Thompson, 96 Cal. 117, 30 
P 1019; McDonald v. Taylor, 89 Cal. 
42, 26 P 595; McNee v. Lynch, 88 Cal. 
519, 26 PB 508; Marsh v. Hendy, 3 Cal. 
Unrep. Cas. 431, 27 P 647]. 

{a] Evidence sufficient to show 
actual settlement.—Evidence tending 
to prove that plaintiff determined to 
settle on swamp land at the time he 
examined the boundaries, and then 


build his cabin and to complete it in 
a reasonable time, and that he com- 
menced to build the cabin as soon as 
he could get the lumber and in fact 
completed it within a week after 
making application, was sufficient to 
justify a finding that he was an ac- 
tual settler at the time he made his 
application, where there was no pre- 
tense that defendant ever settled on 
the land. McDonald v. Taylor, 89 Cal. 
42, 26 P 595. 

[b] Yemporary removal.—Where 
a settler on swamp land suitable for 
cultivation removed his family from 
the laud temporarily only, and be- 
cause of the ill health of a member 
thereof, such removal is no evidence 
that ‘the was not an actual settler en- 
titled to purchase the land. Maddux 
Vv. Brown, 91 Cal. 623, 20-P T71. 

80. Miller v. Gibbons, 34 Ark. 212. 

[a] In California (1) it has been 
stated that it is settled that the code 
does not authorize the initiation of a 
contest by one who does not himself 
seek to purchase the land, or who has 
no interest in the land which he may 
protect in some action, but the con- 
test authorized is one solely for the 
protection of some right of the party 
contesting, which is entitled to pro- 
tection. Polk v. Sleeper, 158 Cal. 632, 
112 P 179. (2) But in earlier cases 
it was said that although a person 
shows no right in himself to pur- 
chase swamp land, and does not in 
any way connect himself with any 
claim thereto, he may nevertheless 
contest the right of another person to 
purchase such land. Polk v. Sleeper, 
143 Cal. 70, 76 P 819; Perri v. Beau- 
mont, 91 Cal. 30, 27 P 534 [appr Cun- 
ningham v. Crowley, 51 Cal. 128, and 
disappr Millidge v. Hyde, 67 Cal. 5, 6 
P 852; Urton v. Wilson, 65 Cal. 11, 2 
P 411]; Garfield v. Wilson, 74 Cal. 
175, 15 P 620 [foll Thompson v. True, 
48 Cal. 601; Tyler v. Houghton, 25 
Cal. 26]. (3) The legal representa- 


the approval of his application and 
the issuance of a certificate of pur- 
chase and the payment of any part of 
the price has no such interest in the 
land as will entitle him to an adju- 
dication as to the right of another ap- 
plicant for the purchase of the same 
land. Polk v. Sleeper, 158 Cal. 632, 
W2eP Tose 

81. Mclaughlin v. Woolley, 28 Cal. 
AS30350 151) PP ad64: < 

{a] Provisions of Pol. Code § 3443 
are not exclusive in respect of the 
method of instituting and trying a 
contest to purchase swamp and over- 
flowed lands. McLaughlin v. Woolley, 
28 Cal. A, 303, 151 P 1164. 

82. Reynolds v. Churchill Co., 187 
Cal. 548, 202 P 865; Polk v. Sleeper, 
158 ‘Gall 632, 102 P 179. 

83. Boynton v. Haggart, 120 Fed. 
819 [certiorari den 191 U. S. 573 mem, 
24 SCt 845 mem, 48 L. ed. 8307 mem]. 

{a] Under Act Jan. 20, 1855, (1) 
the land agents had the power to pass 


upon contested claims to swamp 
lands (Hempstead v. Underhill, 20 
Ark. 337), (2) and their decisions 


were conclusive upon the courts ex- 
cept in cases of fraud or mistake 
(Miller v. Gibbons, 34 Ark. 212). (3) 
The act of 1855 was upheld as not 
violative of the constitution. Hemp- 
stead v. Underhill, supra. 

84. Keema v. Doherty, 51 Cal. 3; 
Allen v. Dake, 50 Cal. 80. 

85. Keema v. Doherty, 5i Cal. 3. 


86. Keema v. Doherty, supra. 

87. Cox v. Jones, 47 Cal. 412. 

88. Goldberg v. Thompson, 96 Cal. 
ay OO) an) OO: See Blakeley v. 


Kingsbury, 6 Cal. A. 707, 93 P 129 
(Pol. Code §§ 3476, 3477 did not ex- 
clude the operation of § 3414, in refer- 
ence to contests before the patent has 
been issued, to determine whether 
claimant’s verified application is true). 


89. Polk v. Sleeper, 143 Cal. 70, 76 
ja) Sale) 
90. Polk v. Sleeper, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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facts sufficient to make a prima facie case to defeat 
defendant’s right before defendant can be required 
to answer,*! but it is not necessary to set out the 
copies of conflicting affidavits where several ap- 
plications to purchase were made.®? If the com- 
plaint fails to do either, a demurrer thereto should 
be sustained,® but otherwise it is incumbent upon 
defendant to show in his answer that he is entitled 
to purchase the land.°* Where both parties claim 
the land is swamp and overflowed land, the question 
is not an issue in the contest,®® and evidence bearing 
on it is immaterial.°* Upon the hearing of a con- 
test the affidavit of a party must be shown to be 
true,°* or the court cannot award to the applicant 
any right to the land.°§ 

Decision or judgment and enforcement. In Cali- 
fornia the court must decide against both parties 
if neither is entitled to purchase;®® and a judgment 
that neither of the parties is entitled to purchase 
the land or any part thereof is equivalent in its ef- 
fect to a dismissal of the action.t. Where a per- 
son made application to purchase swamp and over- 
flowed land from the state, and three other per- 
sons made applications, each asking to purchase dis- 
tinct parcels of the land described by the original 
applicant, and all three cases were referred to the 
same court, the fact that the court decided in fa- 
vor of original applicant’s right to purchase two 
of the parcels does not entitle him to a writ of man- 


[a] Allegations as to filing of affi- 
davit.—A complaint in a contest as to 
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“occupied for the purposes of tillage 
or grazing,’ and, if the plat has been 
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date for a conveyance of the whole tract claimed, be- 
fore the determination of the right to purchase in 
the third contest.? The state is not estopped by the 
judgment of the court) to which the contest is re- 
ferred.* In Arkansas the auditor and governor are 
empowered to execute their judgments as to who is 
entitled to swamp land by issuing patents or deeds 
of the state to persons whom they find to be entitled 
to the land. 

Appeal. In Wisconsin on appeal from the decision 
awarding the right to purchase swamp lands, the 
claimant’s statement and affidavit stand for his 
pleadings, and constitute the record of his claim, 
and may be read in full. Under a statute provid- 
ing that a person aggrieved by the decision of the 
county judge in a proceeding to preémpt swamp 
land “may appeal therefrom to the District Court of 
the proper county, which shall have final jurisdic- 
tion over the matter, and shall make such decision 
in the premises, as justice and equity may require;” 
no appeal will le to the supreme court from the 
judgment of the district court.® 

[§ 284] k. Amount Which May Be Purchased. In 
some states the amount of swamp lands which a 
single individual may purchase has been limited by 
constitutional or statutory provisions.? 

[§ 285] 1. Application and Affidavit for Pur- 
chase. In.some jurisdictions a person desiring to 
purchase swamp lands must make a written applica- 
54S 415 


[b] In California the provision of 
the constitution of California that 


the right to purchase swamp lands 
must allege that an affidavit contain- 
ing the matter specified in the stat- 
ute was made and filed and set out 
the substance of such affidavit, and it 
is not sufficient to allege merely that 
an application was made in due form 
of law and filed. Reese v. Thorburn, 
ficn@al 116) 20ber tol. 

[b] Insufficient complaint.—W here 
the complaint does not allege that the 
swamp and overflowed land sought 
to be purchased has been surveyed or 
segregated by authority of the Unit- 
ed States, or that it is not suitable for 
cultivation, or that plaintiff is an ac- 
tual settler thereon, it does not state 
facts sufficient to show any right in 
plaintiff to purchase. Polk v. Sleep- 
er, 143 Cal. 70, 76 P’ 819. 

91. Polk v. Sleeper, supra. 

[a] Insufficient complaint.—(1) A 
complaint is insufficient to require 
defendant to answer thereto and set 
forth his right of purchase where it 
merely alleges that defendant’s cer- 
tificate of purchase was illegally is- 
sued and that no application for sur- 
vey by him was recorded in the coun- 
ty clerk’s office and that no affidavit 
and application were ever made as re- 
quired by law. Polk v. Sleeper, 143 
CA LO nome ol oe Go een lat Cer 
averment was a mere conclusion of 
law and the complaint should have 
alleged wherein the affidavits for ap- 


plication were defective. POLE avs 
Sleeper, supra. 
92. McLaughlin v. Woolley, 28 


Wala 30o,) bods Be tl64. 

93. Polk v. Sleeper, 143 Cal. 70, 76 
Ramsey v. Flournoy, 58 Cal. 
[a] Mere denial of plaintiff’s right 
to purchase the land claimed by him, 
without any allegation of facts show- 
ing a right in defendant, will not 
raise any contest between plaintiff 
and defendant, or give the latter any 
standing in court. Ramsey v. Flour- 
noy, 58 Cal. 260. ~- 

[b] Where defendant claims to be 
preferred purchaser under the act of 
April 4, 1870, on the ground of set- 
tlement prior to survey, ‘he must al- 
lege in his answer that the land was 


filed, that within ninety days after 
the filing he filed an application to 
lave his possessory claim surveyed. 
Ramsey v. Flournoy, 58 Cal. 260. 

95. Reynolds v. Churchill Co., 187 
Cal. 543, 202 P 865. 


96. Reynolds v. Churchill Co., su- 
pra. 
{a On other hand (1) the view 


has been taken that the court could 
not ignore the character of the land 
or the question of residence because 
no issues in regard thereto are made 
by the pleadings (Goldberg v. Thomp- 
son, 96 Cal: 117, 30 P 1029), (2) and 
that, therefore, it was competent to 
show on behalf of an actual settler 
that the land in question, although 
granted to the state as swamp land, 
has been so far changed by natural 
causes as to have become suitable for 
cultivation (Dewar v. Ruiz, 89 Cal. 
385, 26 P 832). 

97. Waters v. Pool, 149 Cal. 795, 
87 P 617; Garfield v. Wilson, 74 Cal. 
175, 15 PB 620: 

{a] Evidence held sufficient to 
warrant a finding that an affidavit 
was truthful in averring that appli- 
cant did not know of any claim to the 
land other than his own see Waters 
Vi Ooly £49) Cal 795; Sie bli. 


98. Waters v. Pool, supra. 
99. Polk v. Sleeper, 158 Cal. 632, 
112 P 179; Goldberg v. Thompson, 


9ONCal uLiGe sc Orr LOO: 

in \Cox.y;, Jones, 47 Cale 412. 

2. Byrd v. Reichert, 74 Cal. 579, 16 
Prag: 

3. Reynolds v. Churchill Co., 187 
Cal. 543, 202 P 865. 

4 Boynton v. Haggart, 120 Fed. 
819 [certiorari den 191 U. S. 573 mem, 
24 SCt 845 mem, 48 L. ed. 307 mem]. 

5. Hasler v. Schumacher, 10 Wis. 
419. 

6. Lampson v. Platt, 1 Iowa 556. 

7. See cases-infra this note. 

[a] In Alabama Acts (1861) p 12, 
relating to the sale and disposition of 
swamp and overflowed land by the 
state, did not limit the quantity sold 
to any person, so that a railroad com- 
pany could have purchased all of 
such lands or procured others to pur- 
chase them, and assign the certifi- 
cates of purchase to it. Jordan vy. 
McClure Lumber Co., 170 Ala. 289, 


state lands which are suitable for 
cultivation shall be granted in quan- 
tities not exceeding three hundred and 
twenty acres to each settler applies 
to swamp lands which can be re- 
claimed and cultivated by an actual 
settler. Fulton v. Brannan, 88 Cal. 
454, 26 P 506 [overr McIntyre v. 
Sherwood, 82 Cal. 139, 22 P 937, and 
foll Polk v. Sleeper, 148 Cal. 70, 76 PB 


819: Goldberg v. Thompson, 96 Cal. 
117, 30 P 1019; McDonald v. Taylor, 
89 Cal. 42, 26-.P 595; McNee ‘vy. 


Lynch, 88 Cal. 519, 26 P 508; Marsh 
v. Hendy, 3 Cal. Unrep. Cas. 431, 27 P 
647]. See Dollenmayer v. Pryor, 150 
Cal. 1, 87 P 616 [cit St. (1899) p 182] 
(swamp lands suitable for cultiva- 
tion without reclamation can be sold 
only to actual settlers in tracts of 
one hundred and sixty acres). 

{c] In Florida Acts (1883) e 34381 
provided for the sale in small quan- 
tities to persons having certain quali- 
fications. Internal Impr. Fund Trus- 
tees v. Root, 59 Fla. 648, 51 S 535. 

{d] In Mfllinois under the act of 
June 22, 1852, a preémptor might pur- 
chase by legal subdivisions as many 
quarter quarter-sections or forty-acre 
lots as his improvements encroached 
upon, not exceeding in all a quarter 
section. Songer v. Gallatin County 
Cis Ulla Doe 

{e] In Iowa one settlement or im- 
provement could not be available to 
preémpt more than one hundred and 
sixty acres in all, which must be in 
a body, except that it might be situ- 
ated in two distinct tracts, if one was 


timber. Wilson v. McLernan, 20 
Iowa 30. ‘ 
[f] In Mississippi the act of Febr. 


1, 1877, authorizing the swamp land 
commissioner to sell the Swamp 
lands, but providing that no person 
should be allowed to enter more than 
“two hundred and forty acres,” must 
be construed as meaning ‘three 
eighthhs or six sixteenths of a section” 
according to the United States sur- 
vey, and any sale which did not ex- 
ceed such subdivision was good 
whether the land contained therein 
was more or less than two hundred 
and forty acres. Phillips v. Gastrell, 
62 Miss. 362. 


’ 
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tion therefor,* describing the land,® which must be 
accompanied by an affidavit showing his right to 
purchase the land for which he applies,!° and filed 
in the office designated therefor by the statute.+? 
The affidavit must state all the matters required by 
the statute.‘ So some statutes require that the 
application shall show that the applicant knows the 
land appled fort? and the exterior bounds there- 
of ;14 that he knows of his own knowledge that there 
are no settlers on the Jand,?® or if there are settlers 
thereon, that the land has been segregated more than 
six months by authority of the United States;!° 
and that the applicant does not know of any legal or 
equitable claim to the land other than his own.1? 
The facts required'to be averred in the affidavit must 
be stated directly and positively, and not in an al- 
ternative form,!® and the affidavit must be true in 
all particulars.19 Under a statute providing that 
persons desiring to purchase swamp lands which have 


been segregated by authority of the United States, - 


but which have not been sectionized by the same au- 
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thority, must apply to the county surveyor to have 
the desired lands surveyed, and that a certificate of 
such survey must be attached to the affidavit of pur- 
chase, an application for purchase, not accompa- 
nied by such certificate, is invalid.?° 

Time for application. In some jurisdictions an 
application to purchase swamp land made before the 
land is subject to sale confers no rights on appli- 
eant,?1 although after such time it is approved,?? 
and a certificate of purchase issued thereon.?* 

[§ 286] m. Consideration and Payment—(1) In 
General. A contract by a county for a sale of its” 
swamp lands is not rendered illegal by the fact that 
a part of the consideration therefor is the bringing 
of actual settlers into the county,?* and it has been 
held that a county may convey swamp lands in con- 
sideration of services rendered.?° Where a statute 
authorizes a conveyance of swamp lands to a cor- 
poration on certain conditions, a substantial com- 
pliance with the statute authorizes a conveyance.”® 
A purchaser of swamp lands cannot claim the right 


8. Waters v. Pool, 149 Cal. 795, 87 
P 617; Givens v..Decatur County, 9 
Iowa 278; Miller v. Wattier, 44 Or. 
S4t loge 209. 

[a] Commissioner of United States 
circuit court for California is not au- 
thorized to administer the oath on an 
application for the purchase of 
swamp and overflowed lands from the 
state, and an application sworn to be- 
fore such officer is null and void and 
confers on the applicant no right to 
purchase. Garfield v. Wilson, 74 Cal. 
175. 15. P62 0. 

{b] Evidence held insufficient to 
show sufficient application to pur- 
chase in accordance with the con- 
trolling statute. State v. Warner 
Valley Stock Co., 56, Or. 283,.106 P 
780, 108 P 861. 

9. State v. Crandell, 144 La. 21, 80 
S 185 [writ of error dism 254 U. S. 
612 mem, 41 SCt 61 mem, 55 L. ed. 
437 mem]; Miller v. Wattier, 44 Or. 
347, 75 P 209. 

10. Rice v. Harrell, 24 Ark. 402 
[foll Kirby v. Lewis, 39 Fed. 661]; 
Watters :v. Pool, 149 Cal. 795, 87 P 
617; Hasler v. Schumacher, 10 Wis. 
419. 

[a] Alteration of affidavit.— 
Where the claimant filed in the office 
of the land agent his declaration, sup- 
ported by his affidavit, and the affi- 
davit of two witnesses, stating that 
he had made an improvement upon 
and, claimed to enter by preémption 
certain lands, and the claimant’s at- 
torney afterward went to the land 
office and by permission of the land 
agent erased from the declaration 
and affidavits the land as before de- 
scribed, and inserted in lieu thereof 
a new description, the affidavit, as 
altered, not ‘having been sworn to, 
could have no legal effect. Rice v. 
Harrell, 24 Ark. 402. 


11. Reese v. Thorburn, 78 Cal. 116, 
20 P 181. 
[a] Office of surveyor-general.— 


Reese v. Thorburn, 78 Cal. 116, 20 P 
Pod. 

{b] It is prerequisite to right to 
purchase and power to sell that ap- 
plicant shall file the declaration and 
affidavit of preémption required by 
statute. Rice v. Harrell, 24 Ark. 402 
[foll Kirby v. Lewis, 39 Fed. 66]. 

[c] Neglect of officer to indorse 
and forward application.—The fail- 
ure of a county surveyor to indorse 
on an application to buy swamp land 
the date of its receipt, and to forward 
it to the surveyor-general for ap- 
proval within the time required by 
statute, if the applicant did not pro- 
cure such neglect or omission, did not 
vitiate his application as against one 
making a subsequent application. 
Allen v. Dake, 50 Cal. 80. 


12.- Waters’ v.. Pool, 149° Cal. 795; 
87 P 617; Reese v. Thorburn, 78 Cal. 
TVG; 20 P34. 

[a] Showing right of female to 
purchase in her own name.—The 
code requirement now repealed, that 
if applicant is a female the affidavit 
must show that she is entitled to pur- 
chase real estate in her own name, 
was complied with by a statement in 
the affidavit that applicant “is an un- 
married woman, over the age of eight-. 
een years, a citizen of the United 
States, and a resident of the state of 
California, of lawful age.” Price v. 
Beaver, 73 Gal. 625, 629, 15.P 356. 

{b] Application to purchase un- 
segregated swamp and overflowed 
lands, which complies with the re- 
quirements of Pol. Code § 3493m, need 
not also comply with § 3443. MeGill 
Vv. Cowan, 179 Cal. 429, 177 P 290. 

13. Geer v. Sibley, 83 Cal. 1, 23 
P) 220. Brice v.-Beaver, 73 Cal. 625; 
V5eP 356. 

14. Geer v. Sibley, 83 Cal. 1, 23 P 
220; Price v. Beaver, 728 Cal. 625, 15 
aD Os 

[a] Knowledge of identity and 
bounds sufficient to satisfy require- 
ment see Geer v. Sibley, 83 Cal. 1, 23 
P 220. 
eye ey| Information gained from 
others as to the identity and exterior 
boundaries of the land is sufficient to 
support the affidavit. Price v. Beav- 
er,’ 73 Cal. 625, 15 BP 356: 

15. Price v. Beaver, supra; 


Bots- 
ford v. Howell, 52 Cal. 158. 


16. Botsford v. Howell, supra. 

17. Waters v. Pool, 149 Cal. 795, 
ie P 617; Botsford v. Howell, 52 Cal. 

8. 

18. Botsford v. Howell, supra. 

19. Waters v. Pool, 149 Cal. 795, 
87 Ps Olt. 

[a] Treating affidavit as new ap- 


plication.— Where a survey of swamp 
lands was made at the instance of one 
who applied for the purchase thereof, 
and the affidavit of purchase was in 
its essence true, but, after the survey 
was made, it was found that it con- 
flicted with another survey previous- 
ly made, and approval thereof was re- 
fused, and thereafter a new survey 
was made, removing the conflict, to 
which the original affidavit was at- 
tached, and payment was made and a 
certificate was issued, it was held 
that the affidavit must be treated as 
a new application made subsequent 
to the time of the rejection of the 
first survey, and must be tested as if 
made subsequent to that time. Wa- 
ters v. Pool, 149 Cal. 795; 87 P 617. 

Showing truth on affidavit of con- 
test see supra § 283. 

20. Maddux v. Brown, 91 Cal. 523, 
PN Dey l(a 


21. Maddux =v. Brown, supra; 
Dewar v. Ruiz, 89 Cal. 385, 26 P 832; 
Buchanan v. Nagle, 88 Cal. 591, 26 P 
512 [foll Nuttall v. Lovejoy, 90 Cal. 
163, 27 P 69]; Wren v. Mangan, 88 
Cal. 274, 26 P 100; Garfield v. Wilson, 
74 Cal. 175, 15 P 620; Marsh v. Hendy, 
3 Cal. Unrep. Cas. 431, 27 P 647. 

22. Buchanan ov.)- Nagle, 88) iCal’ 
591, 26 P 512 [foll Nuttall v. Lovejoy, 
90 "Cali l63 a 27AP. 69a: 

23. Buchanan v. Nagle, 88 Cal. 
591, 26 P 512 [foll Nuttall v. Lovejoy, 
991Calai 63.2%. B69. 

24. Audubon County v. American 
Emigrant Co., 40 Iowa 460. 

25. Allen v. Cerro Gordo County, 
34 Iowa 54. See also supra § 275 text 
and note 42. 

[a] Valid contract.—Where swamp 
lands were granted by the state to 
the counties in which the same were 
situated, but the interests and claims 
of a certain county were involved in 
doubt, such county might through its 
board of supervisors enter into a 
valid, contract with an individual to 
the effect that, in case he succeeded 
through his efforts and labor, in hay- 
ing the claims of the county estab- 
lished and allowed by the general 
government, he should be entitled to 
receive, aS compensation for his serv- 
ices, one half of the lands, or the in- 
demnity granted in lieu thereof. Al- 
len v. Cerro Gordo County, 34 Iowa 


4. 

[b] Invalid contract.—The super- 
visors of a county have no power to 
make a contract to convey all of the 
swamp lands belonging to the county 
as compensation for services to be 
rendered by the other party in pro- 
curing the patenting of the portion 
not yet patented to the county. Palo 
Alto County v. Harrison, 68 Iowa 81, 
26 NW 16 [dist Allen vy. Cerro Gordo 
County, 34 Iowa 54]. 

26. Southern Pine Co. v. Hali, 105 
Fed. 85, 44 CCA 363 [certiorari den 
180 U. S. 689 mem, 21 SCt 921 mem, 
45 L. ed. 711 mem]. 

[a] Sufficiency of bond.—Where 
the statute authorized such a convey- 
ance upon the corporation’s filing in 
the office of the secretary of state a 
bond for a certain amount “with two 
or more good securities Pesto, 
be approved by the governor,’ to se- 
cure the compliance by the corpora- 
tion with tthe provisions of the stat- 
ute, and a bond was filed in all re- 
spects as required, signed by four 
obligors, but not signed by the com- 
pany, there was a substantial compli- 
ance with the act, there being no ex- 
press provision therein requiring the 
company to sign the bond, and such 
signature being unnecessary to bind 
it, and the bond filed having baen 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to pay the purchase money, for which he has given 
his notes, in labor to be bestowed in reclamation of 
the lands except by being the lowest bidder at the 
lettings of the work.27 A contract between a coun- 
ty and one who had bid for swamp lands, whereby 
it was agreed that the bidder should not carry out 
his contract until the title of the county to all the 
swamp lands should be judicially determined in liti- 
gation then pending has been held to be invalid.?8 
Under some statutes a county is not required to ten- 
der a deed before demanding payment of the amount 
due upon a purchase of swamp land or suing the pur- 
chaser for such amount.?°® 
Payment in bonds.°° Where swamp lands have 
been sold by the state and paid for in state bonds, 
afterward adjudged to be void, and a deed has been 
made and the lands have passed into the hands of 
innocent third persons, who have paid value for 
them, the state is estopped by its own grant to re- 
sort to the land,*! although it may maintain an ac- 
tion against its grantee for the purchase price.?? 
But in such case the state may treat the supposed 
payment as a nullity and subject the land to pay- 
ment of the purchase-price, where the contract is 
still executory, no deed having been made, but the 
purchaser or his assigns holding a certificate of en- 
try,°* or where the land, although patented, is in 
the hands of the original vendee, or of persons claim- 
ing under him otherwise than by purchase for a 
valuable consideration without notice that the entry 
money is unpaid.?4 
Time for payment. Payments on account of the 
purchase price of swamp lands must be made with- 
in the time allowed by the statute,*® and the time 
of payment cannot be postponed or extended on ac- 
count of accident, mistake, neglect, or inadvertence,*® 
nor can payment legally be received after such time 
has expired.*7 
Lien and security. Where the law under which a 
_sale of swamp lands was made by a county author- 
ized the taking of a bond as security for the pur- 
recognized as sufficient by both the 
executive and legislative departments 


of the state. Southern Pine Co. v. 
Hall, 105° Fed. 85, 44 CCA 363 [cer- 


swamp land, 
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of the contract for the sale of 
that time of payment 
and proof of reclamation should be 
of the essence of the contract, 
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chase money and reserved a lien to secure the bond, 
which the county had no power to relinquish, it was 
held that where the county sold land to one person, 
taking his bond, and the purchaser sold to another 
person who also gave a bond, which the county ap- 
plied in payment pro tanto on the bond of the orig- 
inal purchaser, the county did not thereby lose or 
waive its len on the land for the original purchase 
price, and that subsequent purchasers necessarily 
took with notice of the rights of the county.28 <A 
judgment foreclosing the vendor’s lien retained by a 
county upon swamp lands sold by it, filed before the 
rendition of a judgment in favor of the state, in a 
suit by it to enforce its lien for taxes upon the same 
lands, passes to the county whatever equitable in- 
terest the purchaser from the county had in the 
lands, and gives it a better title—the county not be- 
ing a party to the suit by the state—than the pur- 
chaser at the tax sale took therefrom.?? 

[§ 287] (2) Swamp Land Scrip. In some states 
provision has been made by statute for the issuance 
of swamp land scrip which may be located on such 
land and received in payment therefor.*° 

[§ 288] n. Certificates in General. Certificates of 
entry of swamp lands are presumed to be good and 
regular,*! and the burden of proof of fraud or ir- 
regularity in the issuance thereof is on the party at- 
tacking them.*? It has been held that the certificate 
of the land commissioners granting an application 
to purchase necessarily implies a finding that the 
applicant has the necessary qualifications,4? which 
is not subject to review by the courts in an action 
between the certificate holder and a subsequent gran- 
tee of the land. A swamp land agent cannot be 
required to issue a patent certificate, except upon 
the surrender of the original certificate of pur- 
chase.*® <A patent certificate issued by a land agent 
after he has permitted another person to enter the 
land is ineffective.*® 

Cancellation, setting aside, or surrender, of cer- 
tificate. Where two certificates of preémption of 


its Wait v. State 


of right be issued. 
STH Miche 35349 


Land-Office Comr., 
NW 600. 


and [b] Location in wrong county.— 


tiorari den 180 U. S. 689 mem, 21 SCt 
921 mem, 45 L. ed. 711 mem]. 


27. Whiteside County v. Burchell, 
31 Hl. 68. 
28. Wheeler v. Reynolds Land Co., 


193 Mo. 279, 91 SW 1050. : 
29. Andrew County v. Craig, 32 
Mo. 528 (construing Acts [1850-1851] 


239). 

i 30. Curative acts see infra § 299. 

31. Cochran v. Cobb, 43 Ark. 180 
[foll Fletcher v. Peck, 6 Cranch (U. 
Soe ous co) es ed 1 Oz, 

{a] Vesting of title—The fact 
that the purchaser at foreclosure sale 
of the vendor’s lien of the state 
against internal improvement land 
paid the purchase price in levee bonds 
did not preclude the vesting of title 
in the purchaser, notwithstanding 
Gantt Dig. § 3983 (now Kirby Dig. 
§ 4913), providing that all lands sold 
on credit shall remain property of the 
state until full payment of the pur- 
chase money, the effect of the invalid- 
ity of payment being merely to give 
the state a lien on the land for the 
purchase money. Matthews v. Wil- 
liamson, 143 Ark.' 281, 220 SW 58. 


32. Cochran v. Cobb, 43 Ark. 180. . 

33. Cochran v. Cobb, supra. 

34. Cochran v. Cobb, supra. 

85.. Keema v. Doherty, 51 Cal. 3; 
Carpenter v. Sargent, 41 Cal. 557; 


peek ae v. Mosier, 26 Or. 55, 62, 37 
P80; 

“We think it cannot be success- 
fully contended that the state lacked 
power to provide, as one of the terms 


that, on a failure by the applicant to 
comply with such terms, his right to 
purchase should cease, and his con- 
tract be at an end.” Husbands v. 
Mosier, supra. 

[a] Particular statutes.—Under 
the act of April 27, 1863, it was re- 
quired that the first payment should 
be made within thirty days after the 
record in the county surveyor’s office 
of the approval of the surveyor-gen- 
eral. Carpenter v. Sargent, 41 Cal. 
Bove 
- [b] Where act for relief of pur- 
chasers does not prescribe time with- 
in which the balance of the purchase 
money must be paid, it is to be paid 
as prescribed by the general law pro- 
viding for the sale of swamp lands. 
Yoakum vy. Brower, 52 Cal. 373. 

36. Carpenter v. Sargent, 41 Cal. 


Keema v. Doherty, 51 Cal. 3. 

38. Cedar County v. Williams, 79 
Mo. 581. 

39. Jasper County v. 
(Mo.) 4 SW 424. 

40. See Jackson v.' Dilworth, 39 
Miss. 772, (construing Acts March 15, 
1852 c 16, and March 16, 1852 c 14). 

{a] Contractor’s scrip.—The term 
“scrip,” as used in Howell St. Annot. 
§§ 5249-5252, respecting Swamp 
lands, indicates tlhe credit of land to 
which a contractor, who has assisted 


Mickey, 


in draining them, is entitled on the 
books of the land office, although no 
certificate or other written evidence 


Where swamp lands are located in 
one county under scrip. calling for lo- 
eation in another county, title there- 
to 18s not obtained by reason of a reso- 
lution of a constitutional convention 
purporting to waive all claims of the 
state in the property designed to cure 
the effect of erroneous’ locations. 
Shelton v. Thompson, 98 Miss. 220, 53 
S 538: 

Land subject to location see supra 

274. 


41. Harrison v. Lewis, 27 Ark. 152. 

{a] Certified copy as evidence.—A 
certified copy of a register’s certifi- 
cate of entry reciting purchase of 
swamp lands was held admissible in 
evidence to show notice. Matthews 
v. Karnes, (Mo.) 9 SW (2d) 628. 


42. Harrison v. Lewis, 27 Ark, 152. 

43. Miller v. Wattier, 44 Or. 347, 
Woes 2.09% 

44. Miller v. Wattier, supra. 

45. Hempstead v. Underhill, 20 
Ark. 337. 

[a] “Patent certificate’ construed. 
—The term “patent certificate,” as 


used in certain statutes referring to 
matters affecting purchasers of 
swamp land, seems to have been in- 
tended to refer solely to certificates 
issued after confirmation of the grant 
to the state by the general govern- 
ment. Hibben v. Malone, 85 Ark. 584, 
109 SW 1008; Hempstead vy. Under- 
hill, 20 Ark. 337. 

ee Cheatham y. Phillips, 23 Ark. 
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the same tract of swamp land have been issued to 
different persons, a court of equity will cancel the 
one which was obtained through fraud, mistake, or 
The officer who issued a 
certificate of preémption is not a necessary party to 
a bill to set aside such certificate.*® 
notations on official records tending to show the sur- 
render of a holding certificate may be overcome by 
evidence tending to show title of the holder.+°-°° 

[§ 289] 0. Rights Acquired by Entries, Certifi- 
A mere certificate of the 
making of an application to purchase swamp land 
does not import a contract or give the applicant a 
vested right to the lands;°? and a certificate of pur- 
chase of swamp lands does not operate as a convey- 
ance of the legal title,°* but where an officer hav- 
ing authority under the statute to sell swamp lands 
has sold the same and given the purchaser a cer- 
tificate of purchase, the purchaser thereby becomes 
vested with the complete equitable title.®4-°° 


erroneous proceedings.*7 


cates, Occupancy, Etc.°? 


47. Colvin v. McCasky, 9 Iowa 585. 

48. Rogers v. Vass, 6 Iowa 405. 

49-50. Cox v. Thane, 157 Ark. 389, 
248 SW 270. 

51. Title and rights of purchasers 
in general see infra § 297. 

52. Brewer v. Hall, 36 Ark. 334. 
See McGrew v. Byrd, 255 Fed. 759, 168 
CCA 196 (copy of certificate of pur- 
chase inadmissible to show title to 
land). 

1 Certificates issued by board of 
swamp land commissioners in Arkan- 
sas were not a sale of the land, but 
simply evidence of an application to 
purchase, which the commissioners 
might subsequently accept or reject; 
and such certificates secured to the 
holders no right as against any other 
purchaser who adopted legal means 
in securing his lands. Pence v. Sand- 
ford, 28 Ark. 235 [appr as to this point 
in Brewer v. Hall, 36 Ark. 334]. 

[b] One who has merely filed ap- 
plication to purchase swamp land, 
and who has not procured the ap- 
proval thereof, nor a certificate of 
purchase, and who has not paid any 
part of the price, has no such vested 
right as will prevent termination by 
the state of the opportunity to pur- 
chase by a repeal of the statute pro- 
viding for a sale of the land. Polk vy. 
Sleeper, 158 Cal. 632, 112 P 179. 

[ec] In Oregon, under the statute, 
an application for the purchase of 
swamp lands, from the date of its re- 
ceipt and filing by the land commis- 
sioner, constitutes a contract be- 
tween the state and the applicant for 
the sale to the latter of the tract or 
tracts therein mentioned, with the 
right of immediate possession there- 
of, and on the performance of the 
conditions subsequent or payment 
and reclamation within the terms and 
requirements of the statute, the ap- 
plicant or his assigns is entitled toa 
patent for the land. McConnaughy v. 
Pennoyer, 43 Fed. 196, 339 [aff 140 
Ce SellesCt 699,35 ened. sGsa. 

53. Pendergast v. Burlington, etc., 
R. Co., 53 Iowa 326, 5 NW 171; Nall 
v. Conover, 223 Mo. 477, 122 SW 1039. 
See Missouri State L, Ins. Co. v. 
Russ, (Mo.) 214 SW 860 (the title of 
one who had entered on swamp lands 
and paid the purchase price, which 
had been transferred to the state of 
Missouri by the United States, and 
by the state to the county, was an 
equitable one). But see Reed vy. 
Hamilton, 18 Ind. 476. 

54-55. Sorrels v. Warnock, 116 
Ark. 496, 173 SW 417; Hibben v. Ma- 
lone, 85 Ark. 584, 109 SW 1008; Brew- 
er v. Hall, 36 Ark. 334. 

[a] Repeal of statute before is- 
suance of patent.—One who has pur- 
chased from the state and paid for 
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Evidence of | feat.°§ 


While | 


a tract of swamp land, and complied 
with all the requirements of the law, 
acyuires a vested right in the land 
which is not affected by a subsequent 
repeal of the statute under which he 
purchased before the issuance of his 
patent. McNear v. Hutchinson, 31 
Gal iis ae v. Mosier, 26 Or. 


[b] In Missouri (1) a mere cer- 
tificate of purchase without showing 
payment does not convey equitable 
title where it is not shown that pay- 
ment was made. Nall v. Conover, 223 
Mo. 477, 122 SW 1039. See Whitman vy. 
Giesing, 224 Mo. 600, 123 SW 1052 (one 
relying on the purchase of swamp 
lands must show, in addition to 
the certificate of purchase, payment 
of the consideration mentioned there- 
in). (2) But where a county has sold 
Swamp land, received the considera- 
tion, and issued a certificate of pur- 
chase, the purchaser has an equitable 
title good against the whole world. 
Kline v. Groeschner, 288 Mo. 599, 219 
SW 648; Mosher v. Bacon, 229 Mo. 
338, 129 SW 680. (3) A receiver’s re- 
ceipt issued in payment of the pur- 
chase money confers an equitable in- 
terest in the land on the person to 
whom the receipt is issued. Russ v. 
Sims, 261 Mo. 27, 169 SW 69; Hunter 
v. Pemiscot Land, etc., Co., 246 Mo. 
1385, 151 SW 714. (4) The rights un- 
der equitable title so acquired are su- 
perior to the rights of one who subse- 
quently acquired the legal title. 
Russ yA) esim's; supra: (5) Where 
plaintiffs’ ancestor, as shown by the 
books of the county land register, had 
purchased land from the county and 
paid the full purchase price, issuance 
of a patent was not necessary to vest 
the equitable fee title in him. Jones 
v. Himmelberger-Harrison Lumber 
Co., (Mo.) 223 SW 638. (6) A county 
treasurer’s receipt not mentioning 
swamp land described in a certificate 
of sale theretofore issued by the reg- 
ister of Swamp lands, but, on the 
contrary, acknowledging the receipt 
of the price of swamp lands sold by 
the county to the person to whom 
such certificate had been issued and 
two others, is insufficient to warrant 
a finding that the lands sold by the 
county to the persons named in the 
treasurer’s receipt were the lands de- 
scribed in the certificate of sale. 
Phillips v. St. Louis Union Trust Co., 
214 Mo. 669, 113 SW 1065. 

[c] State is but naked trustee in 
respect of legal title.—Sorrels vy. 
Warnock, 116 Ark. 496, 173 SW 417. 

{[d] Trust was not created by a 
certificate which was issued without 
authority. Byrne Realty Co. v. South 
poulae Farms Co., 81 Fla. 864, 89 S 

Patent or deed as conferring title 


[§§ 288-289 


it has been stated that a certificate of entry does 
not pass title,°* there is authority for the view that 
the lawful entry of swamp lands vests an equitable 
title, with an absolute right to a patent,°? which a 
subsequent sale and patent to another cannot de- 
The owner of a state certificate of sale of 
swamp land is entitled to possession of the land,°® 
and to its rents and profits,®°® and in general is to 
be treated as the owner of the land,®! as against all 
the world except the state.® 
sued a settler’s license under a statute providing for 
the settlement and drainage of the swamp lands by 
actual settlers, the view was taken that it was a 
condition precedent to a sale to any one else of such 
lands that the commissioner of the land office should 
make a declaration avoiding the license.®? 
after a preémption certificate is issued, another claim 
to the land is allowed and another certificate is is- 
sued, the first has been regarded as the better in law 
and as entitled to prevail unless it is shown to be de- 


Where the state is- 


Where, 


see infra § 293. 

56. Hunter v. Pemiscot Land, etc., 
Co., 246 Mo. 135, 151 SW 714. 

57. Coleman v. Hill, 44 Ark. 452. 
See Temple v. Bradley Lumber Co., 112 
Ark. 29, 164 SW 769 (under Kirby 
Dig. § 2741, the holder of a certificate 
of entry had both legal and equitable 
title); Smith v. Hollis, 46 Ark, 17. 

[a] Entry of swamp lands made 
irregularly, but ratified by a deed of 
the governor and within the equity of 
the statutes, gives a valid title. Bro- 
die v. Moseby, 23 Ark. 313. 

[b] One who applies to enter land 
under warrant issued and sold under 
Acts (1852) No. 248 acquired, as 
against the state, no vested right in 
the land. Albritton v. Steere, 153 La. 
561, 96 S 121. 

[ec] In Florida (1) a person who 
entered a tract owned by the state, 
under the Swamp Land Grant Act, and 
who made improvements thereen, built 
a house and lived in it, and planted 
trees and cultivated the soil, but who 
made no effort to purchase from the 
state, but waited to purchase from 
any one who might buy from the state,~ 
must rely on a contract in writing 
for the conveyance of the land, or on 
facts which show an estoppel against 
the purchaser. Colorado Florida Land 
Co. v. Roebuck, 78 Fla. 569, 83 S 502. 
(2) The person who so entered could 
not assert against the purchaser the 
settlement upon, and improveinent of, 
the land as the basis of an estoppel. 
Colorado Florida Land Co. v. Roebuck, 
supra. 

58. See supra text and note 57. 

59. McConnaughy v. Wiley, 33 Fed. 
449, 138 Sawy. 148; White, etc., Town- 
site Co. v. J. Neils Lumber Co., 100 
Minn. 16, 110 NW 371. 

60. White, etc., Townsite Co. v. J. 
Neils Lumber Co., supra. 

[a] Recovery for timber cut before 
issuance of patent.—One who has pur- 
chased lands from the state and paid 
the price thereof is entitled to recov- 
er for logs subsequently cut from the 
land, although the patent for the land 
was not issued until after the com- 
mencement of the action. White, etc., 
Townsite Co. v. J. Neils Lumber Co., 
100 Minn. 16, 110 NW 3871. 

{b] Forfeiture and resale.—After 
a county has declared a forfeiture of 
the contract of a purchaser of swamp 
lands and has conveyed the land to an- 
other person, the latter is entitled to 
maintain an action of debt against the 
former for illegally causing timber 
to be cut from the land. Cushman vy. 
Oliver, 81 Ill. 444. 

61. White, etc, Townsite Co. v. 
J. Neils Lumber Co., 100 Minn. 16, 110 
NW 371. 

62. White, etc., Townsite Co. v. J. 
Neils Lumber Co., supra. 

63. Hedley v. Leonard, 35 Mich. 71. 


as a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fective.** 
_ Enforcement of rights. Holders of a state cer- 
tificate of sale may maintain ejectment for posses- 
sion of the land®® or trespass against a wrongdoer.®°® 
The view has been taken that the holder of a cer- 
tificate of entry to swamp lands who did not have a 
patent was entitled to sue to cancel a forfeiture for 
nonpayment of taxes and the state’s deed thereunder 
to defendant.®7 

Waiver of rights. Where one who had registered 
a claim for a tract of swamp lands agreed to accept 
another tract instead, this was a waiver of his eq- 
uities as to the former, and the title of a subsequent 
purchaser was paramount.*§ 

[§ 290] p. Reports and Records of Sales. It has 
been held that the report by the swamp land ecom- 
missioners to the auditor is conclusive evidence of 
sales by them until impeached for fraud, mistake, or 
some other cause;®® and the records of such sales 
in the swamp land agent’s and auditor’s offices con- 
stitute notice to subsequent settlers and purchas- 
ers.’° The failure of swamp land abstract of a eoun- 
ty to show that the land had been patented will not 
invalidate the title.7} 

[§ 291] a. Revocation and Forfeiture. A con- 
tract for the purchase of swamp land can be can- 
celed only in the cases provided for by the stat- 
ute.** Under some statutes a failure to pay the 
purchase money‘*® or interest on deferred pay- 
ments‘’* within the time allowed by the statute ipso 
facto works a forfeiture of the land, and the state 
may resell the land as if no purchase had been 
made.*° But under other statutes such default mere- 
ly subjects the purchaser to a judicial declaration 
of forfeiture,‘® and where the sum due is paid be- 

64. Colvin v. McCasky, 9 Iowa 585. 

65. McConnaughy v. Wiley, 33 Fed. 


449, 13 Sawy. 148; White, etc., Town- 
site Co. v. J. Neils Lumber Co., 100 
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Oct. 26, 1870, providing for a forfeiture 
on failure to make proof of reclama- 
tion and payment within ten years 
after the purchase. 
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fore entry of judgment forfeiting the certificate of 
purchase for nonpayment of the price, the state 
holds the land in trust for the purchaser and cannot 
convey to another.77 Where swamp lands once sold 
have been forfeited for a default in payment of prin- 
cipal or interest, the certificates of sale become utter- 
ly void,’® and the right of action for trespass on the 
land, by cutting and removing timber therefrom, is 
in the state until the land is resold.79 Where a 
swamp land commissioner is without power to de- 
clare the forfeiture of a contract of sale of swamp 
land, a purchaser from such officer of lands pre- 
viously sold to another is chargeable with notice of 
such lack of power.®° In Arkansas it has been held 
that swamp land commissioners might revoke a sale 
of such land which had not become complete;§! but 
in Michigan after land had been sold the land-office 
commissioner could not resell it unless the certificate 
of sale had been voluntarily returned or adjudged 
void by the proper court.8? An order of the state 
commissioners of public lands, declaring a patent 
for swamp land void for fraud, is not a judicial or- 
der, nor is it conclusive as to the title of the patentee 
of the land.*% 

Waiver. A forfeiture which has been incurred by 
a failure to pay for the land within the time allowed 
by statute may be waived by the subsequent accept- 
ance by the land commissioners of payment of the 
balance due.®4 

[§ 292] r. Patents and Other Conveyances®*—(1) 
In General. A state may issue patents for swamp 
lands at any time after the selection of such lands 
is confirmed.§* A patent issued without authority 
of law is void,’? as is also a patent conveying as 
“swamp land,” land which is a part of the grant of a 
commissioners, but they had author- 
ity to cancel the certificate on ascer- 


taining the insufficiency of the levee 


Husbands v. Mo-| work, of which they were the judges, 


Minn. 16, 110 NW 371. 

66. White, etc., Townsite Co. v. J. 
Neils Lumber Co., supra. 

[a] Right of preémptor.—A per- 
son who is in possession of and has 
improved land under a preémption 
claim can maintain trespass for its 
protection. Barden v. Smith, 7 Wis. 


67. Temple v. Bradley Lumber Co., 
112 Ark. 29, 164 SW 769. 


68. Foster v. Bettsworth, 37 Iowa 
415. 
69. Brewer v. Hall, 36 Ark. 334 


Loverr Pence v. Sandford, 28 Ark. 235]. 
Compare Hunter v. Pemiscot Land, 
etc., Co., 246 Mo. 135, 151 SW 714 (an 
abstract of a record which the law 
did not require was ineffective as evi- 
dence). 

{a] Sale by state swamp land com- 
missioner as shown by his record re- 
citing that it was made in accord- 
ance and upon compliance with L. 
(1857) ec 18 was conclusive of the 
facts recited, and sufficient to divest 
the title of the state. Bruce v. Jones, 
117 Miss. 207, 78 S 9. 

70. Brewer v. Hall, 36 Ark. 334. 

71. Kline v. Groeschner, 288 Mo. 
599, 219 SW 648. 

72. State v. Adams, 161 Mo. 349, 
61 SW 894. : 

[a] Thus in order to authorize a 
court to proceed to cancel a contract 
for the purchase of swamp lands un- 
‘der Rev. St. (1899) § 2213, it must ap- 
pear affirmatively that the purchaser 
was unable to carry out his contract 
and pay the balance of the purchase- 
money and that the contract was re- 
scinded on his application. State v. 
Adams, 161 Mo. 349, 61 SW 894. 

73, Borland v. Lewis, 43 Cal. 569; 
Husbands v. Mosier, 26 Or. 55, 37 P 80. 

[a] Particular statutes construed. 
—(1) St. (1855) p 189. Borland v. 
Lewis, 48 Cal. 569. (2) The act of 


Siew 26lOr bon oie oO: 

[b] Impairment of obligation of 
contract.—Where the statute under 
which swamp land is purchased al- 
lows purchasers a certain time within 
which to make payment of the pur- 
chase-money or instalments thereof, 
a subsequent statute forfeiting con- 
tracts on which payments have not 
been made in a shorter time is void 
because its effect is to impair the obli- 
gations of such contracts. McCon- 
naughy v. Pennoyer, 43 Fed. 196, 339 


hea Ueesed le SCti69 95135 aa ed: 
3]. 

74. Borland v. Lewis, 43 Cal. 569. 

75. Borland v. Lewis, supra. 

76. Pioneer Land Co. v. Maddux, 
109 Cal. 633, 42 P 295, 50 AmSR 67 


(construing Act April 9, 1861). 


77. Pioneer Land Co. v. Maddux, 
supra. 

78. Conklin v. Hawthorn, 29 Wis. 
476. 

79. Conklin v. Hawthorn, supra. 


80. Dart v. Hercules, 57 Ill. 446. 

81. Walworth v. Miles, 23 Ark. 
653 [foll Gaster v. Gaines, 23 Ark. 712 
(foll Beckham v. Worthen, 23 Ark. 
720)). 

[a] Services as consideration.— 
Where a subcommissioner reported 
the measurement and estimates of the 
value of work done and furnished by 
a levee contractor, and the reports 
were confirmed by the board of Swamp 
land commissioners, and the contrac- 
tor then applied to enter certain lands 
in part payment of the sum reported 
due him for levee work, and received 
from the secretary of the board a cer- 
tificate that he had applied to enter 
lands, and also a certificate of the bal- 
ance due him after deducting the price 
of the lands, these matters did not 
constitute a complete sale of the lands 
so as to pass the matter beyond the 
control and revoking power of the 


the court saying that a sale by the 
swamp jiand commissioners was not 
complete until the lands were legally 
paid for and patent certificate issued. 
Walworth v. Miles, 23 Ark. 653 [foll 
Gaster v. Gaines, 23 Ark. 712 (foll 
Beckham v. Worthen, 23 Ark. 720)]. 


Lat Peo. v. State Treasurer, 7 Mich. 
[a] Cancellation by commissioners. 


—Although L. (1858) p 173, providing 
for the sale of swamp lands, made void 
any certificate of purchase under it, is- 
sued through mistake, fraud, etc., it 
did not confer upon the commission- 
ers of the land office power to adjudge 
void and cancel such certificate. Peo. 
v. State Treasurer, 7 Mich. 366. 

83. State v. Timme, 70 Wis. 627, 36 
NW 325 [foll State v. Timme, 60 Wis. 
344, 18 NW 887; Gunderson v. Cook, 
33 Wis. 551; Gough v. Dorsey, 27 Wis. 


119]. 

84. Miller v. Wattier, 44 Or. 347, 75 
P 209, 

85. Deeds im general see Deeds 18 


CaJeep ss: ‘ 

Relief of grantees or patentees see 
infra § 299. 

86. Hendry v. Willis, 33 Ark. 833. 

[a] Gand which had not vested in 
state did not pass to patentee. Hemp- 
hill Lumber Co. v. Parker, 300 Mo. 568, 
254 SW 698. See Chapman, etc., Lum- 
ber Co. v. St. Francis Levee Dist., 232 
U. S. 186, 34 SCt 297, 58 L. ed. 564, 234 
U.S. 667, 34 SCt 906, 58 L. ed. 1526. 

87. Peo. v. Center, 66 Cal. 551, 5 P 
263, 6 P 481. 

[a] Want of certificate as to recla- 
mation.—Under the Reclamation Act 
of 1862, a patent for lands signed by 
the governor, and countersigned by 
the register of the state land office, 
was not a sufficient certificate by the 
surveyor-general that such lands had 
been reclaimed, although the office of 
register and surveyor-general were 
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specified number of acres to the state for internal 
A statute prohibiting the sale of 
certain swamp land enacted after the issuance of a 
certificate of sale of such land, which at the time of 
issuance was subject to sale, does not defeat the 
right of the purchaser to a patent.8® 

[§ 293] (2) Necessity. The fee in swamp lands 
remains in the state or the county until the execu- 
tion by the proper officer of a patent or deed as 
provided by the statute,®® but when the patent for [§ 
such land issues it relates back to the date of the 


improvements.®8 


sale.®1 


[§ 294] (3) Delivery and Besisication: 
some statutes the delivery of a deed for swamp lands 
In some jurisdic- 


is necessary to pass the title.®? 


held by the same person, and, in the 
absence of a proper certificate, no title 


vested in the grantees under such pat- 


ent, as against the state. Peo. v. Cen- 
ter;(66 Cal. 551, 5 P 263, 6 P 481. 

[b] Patent issued in contravention 
of prohibitory law is absolutely null, 
under Rev. Civ. Code art 12. Albrit- 
ton v. Shaw, 148 La. 427, 87 S 32. 

{c] Patent issued by county in 
compromise of groundless suit for 
damages is invalid for lack of a con- 
sideration. Wheeler v. Reynolds Land 
Co., 193 Mo. 279, 91 SW 1050. 

{d] Filing bond as condition pre- 
cedent.—Where a statute expressly 
conditioned issuance of a patent upon 
the filing of a bond and the bond filed 
was insufficient, the patent issued was 
void. Becker v. Columbia Bank, 112 
Miss. 819, 73 S 798 

[Le] Deed void as to part of land.— 
Where the governor pursuant to a 
statute conveyed certain swamp lands 
to a railroad company, the fact that in 
a deed he included by mistake certain 
lands which he was not authorized to 
convey did not affect the title to such 
land, but the conveyance, as far as it 
affected the same, was void. White, 
etc., Townsite Co. v. J. Neils Lumber 
Co., 100 Minn. 16, 110 NW 371. 

{f] No presumption in favor of va- 
lidity attaches to deed issued by the 
state land board without authority 
when the want of authority is shown 
in a direct attack by the state. State 
v. Warner Valley Stock Co., 56 Or. 
283, 106 P 780, 108 P 861. 

{g] Patent to county swamp land 
held not void on its face.—Brinkerhoff 
vy. Juden, 255 Mo. 698, 164 SW 523: 

88. Laugenour v. Shanklin, 57 Cal. 

0 


Grants for internal improvements in 
general see infra §§ 304-310. 

g9. See supra § 274. 

90. Heeler v. Gist, 27 Ark. 200; 
Tama County v. Melendy, 55 Iowa 395, 
7 NW 669. 

[a] Resolution of hoard of county 
supervisors did not operate as a con- 
veyance of swamp lands. Tama Coun- 
ty v. Melendy, 55 Iowa 395, 7 NW 669. 

[b] Deed for swamp lands confers 
no title unless given pursuant to law. 
—Remeau v. Mills, 24 Mich. 15. See 
Atty.-Gen. v. Smith, 31 Mich. 359 

[ec] Mode of execution.—(1) Under 
a statute providing that patents “shall 
be signed by the governor, and attest- 
ed by the secretary of state, with the 
great seal of the State,” a patent 
signed by the governor and attested 
by the great seal, is sufficient, and it 
need not be signed by the secretary of 
state. Exum v. Brister, 35 Miss. 391. 
(2) Under L. (1879) e¢ 3127 p 67, no 
subscribing witnesses were required 
to conveyances by trustees of the in- 
ternal improvement fund. Wast Coast 
Luniber Co, v, Ellis-Young Co., 55 Fla. 
256, 45 S 826. (3) Nor were such trus- 
tees required to affix their private 
seals. East Coast Lumber Co. v. Ellis- 
Young Co., supra. (4) Purported pat- 
ents to swamp and overflowed lands 
which were not signed by the gover- 
nor, but merely in his name by his 
secretary under a general direction 
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tions a deed or patent for swamp land is required to 
be recorded in the office of the secretary of state and 
when so recorded is notice,®* but it is not necessary 
or proper that such instrument sheuld be recorded 
in the county where the land is'situated.®* 
ing to some cases a deed for swamp lands purchased 
of a county cannot be recorded so as to affeet with 
notice a subsequent purehaser, unless it is executed 
as required by statute.°® 

295] (4) Construction and Operation. 
narily the deed or patent for swamp lands transfers 


Aceord- 


Ordi- 


legal title to the grantee or patentee,®® and it is, of 


Under | course, evidence 


entee,®’ and is 


from the governor to sign his name to 
such patents, and which did not have 
the seal of the state attached thereto, 
contrary to the constitution and stat- 
utes, were ineffectual to pass the legal 
title. Jordan v. McClure Lumber Co., 
170 Ala. 289, 54 S 415. 

{[d] In Missouri (1) under the stat- 
utes county swamp lands might be 
conveyed either by a deed executed by 
order of the county court by a com- 
missioner appointed to sell the lands 
or by a conveyance by the president 
of the county court countersigned by 
the clerk. Hall v. Gregg, 138 Mo. 286, 
39 SW 804 [foll Prior v. Scott, 87 Mo. 
303; Wilcoxon v. Osborn, 77 Mo. 621, 
dist Sturgeon v. Hampton, 88 Mo. 203, 
and foll Elliott v. Buffington, 149 Mo. 
663, 57 SW 6638]. (2) A conveyance 
executed by the president of the court, 
pursuant to.an order made by the 
court, was valid, although he was not 


expressly named as commissioner. 
Sugg v. Wisconsin Lumber Co., 283 
Fed. 290. 

91. White, etc., Townsite Co. v. J. 


Neiis Lumber Co., 100 Minn. 16, 110 
NW 371; Simpson v. Kilpatrick, 148 
Mo. 507, 50 SW 435. 

[a] In Iowa the title under a deed 
for swamp lands vests as of the date 
of the deed. Pendergast v. Burling- 
Set etc.; R.' Co.,, 53 Iowa 326, 5 NW. 


[b] Where purchaser executed 
deed of general warranty before he 
received the patent from the county, 
the title acquired on the issuance of 
the patent inured to his grantees, un- 
der Rev. St. (1879) § 3940. Millerson 
v. T. W. Doherty Land, etc., Co., (Mo.) 
241 SW 907. 

92. Rountree v. Little, 54 Tl. 

93. Mason v. Cooksey, 51 Ind. 519. 

[a] Failure to record deed of 
swamp lands in the office of the sec- 
retary of state renders the deed void 
as against a subsequent purchaser 
from the state in good faith and with- 
out notice. Nitchie v. Earle, 88 Ind. 
375. 

[b] In Missouri (1) filing entry of 
swamp lands in the office of the reg- 
ister of swamp lands and recording a 
patent in the county clerk’s office was 
sufficient notice to subsequent pur- 
chasers. Matthews v. Karnes, 9 SW 


323. 


(2d) 628. (2) The patent need not be 
recorded in the recorder’s office. Mat- 
thews v. Karnes, supra; Kline v. 


Groeschner, 288 Mo. 599, 219 SW 648. 
(3) Where swamp land was patented 
under Act Febr. 27, 1857 (lL. [1856- 
1857] p 271), failure of the county 
clerk to record the fact as required did 
not affect the patentee’s title, the act 
placing no duty on the patentee, Kline 
v. Groeschner, supra. 


94. Mason v..Cooksey, 51 Ind. 519. 

95. Acker v. Walker, 53 Iowa 454, 
5 NW 584. 

96. See Burton Swartz Cypress Co. 


v. Baker-Wakefield Cypress Co., 
Pai 9920 his US 9209 © 
Valley Stock Co., 56 Or. 283, 106 P 
780, 108 P 861. See also other cases 
passim this section. 

[a] Effect of erroneous decision 
as to cultivation for statutory period. 


163 
State v. Warner 


of such title in the grantee or pat- 
conclusive or sufficient in this re- 


—A deed of the state land board con- 
veys title whether the decision of the 
board that the land has been success- 
fully cultivated for the statutory pe- 
riod is correct or not. State v. Warner 
Valley Stock Co., -56 Or. 283, 106 -P 
780, 108 P 861. 

[b] Grant may be presumed from 
long continued possession.—Hewling 
v. Blake, 110 Miss. 225, 70 S 247. 

[ec] Unsurveyed lands.—(1) Com- 
plete title to unsurveyed lands does 
not vest in the grantee until lands 
eonveyed have been identified by an 
authorized survey, although the deed 
be granted in presenti. Hardee vy. 
Horton, 90 Fla. 452, 108 S 189 [certi- 
orari den 274 U. S. 714 mem, 47 SCt 
107 mem, 71 L. ed. 854 mem]. (2) The 
grantee takes subject only to the 
state’s right, by survey, to locate 
boundaries. Hall v.: Florida State 
Drain. Land Co., 98 Fla. 1116, 113 S 
676. (3) The trustees, who made the 
conveyance of a supposed contiguous 
tract of unsurveyed land, are not es- 
topped from locating land according 
to a subsequent survey, nor was a 
statute validating the survey violative 
of the constitution: Seminole Fruit, 
etc., Co. v. Pyles, 13 F. (2d) 878. 

[d] In Alabama a “Chardavoyne” 
patent, covering state Swamp lands, 
conveyed land itself, and the word 
“grant,” in the patent by force of Code 
(1907) § 3421, imported covenant for 
quiet enjoyment against the grantor, 
his heirs, and assigns, where it was 
not limited, and vested in the patentee 
any title afterward acquired by state, 
other than by adverse possession. 
State v. Mobile, etc., R. Co., 201 Ala. 
BTL eI Seage 

Ce] In Missouri a patent to a 
named person “and to his heirs and 
assigns,” issued on a finding that full 
payment had been made for the land, 
passed title to the heirs, although the 
grantee had already died; and, in any 
event, such patent vested the equita- 
ble title in the patentee’s heirs or their 
assignees, and, being recorded, consti- 
tuted notice to all who thereafter 
dealt with the county with respect to 
the land it described of such equity or 
right in patentee or his heirs or as- 
siens, to a patent to the land. Mat- 
thews v. Greer, (Mo.) 260 SW 58. See 
Matthews v. Karnes, (Mo.) 9 SW 4d) 
628 (patent. to swamp lands issued 
after patentee’s death vested equitable 
title in patentee’s heirs). 

97. Covington v. Berry, 
460, 88 SW 1005; Hendry v. Willis, 33 
Ark. 833; Hall v. Florida State Drain. 
Land Co., 89 Fla. 312,103 S 828; Mat- 
thews v. ‘Karnes, (Mo.) 9 SW (24) 628. 
See Murphy v. Ewing, 23 Ind. 297. 

[a] Notwithstanding reference to 
register’s certificate a patent issued, 
by the county court, which contained’ 
a recital of payment, was prima facie 
evidence of title. Matthews v. Karnes,. 
(Mo.) 9 SW (2d) 628. 

{b] Compelling proof of title.— 
(1) Where the state had parted with 
title to swamp land, under L. (1857) ¢ 
18, it could not thereafter divest title 
out of its vendee by requiring him to 
file proof of such fact with an officer 


76 Ark. 
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gard in the absence of any showing to the contrary ;°° 
and the legal title must prevail, unless a prior right 
or superior equity in the opposing claimant. is 
shown.°® Where legal title to swamp land has been 
conveyed by the state, a subsequent patent of the 
same land to a different grantee or patentee does 
not pass title,t.and where both parties claim under 
deeds to swamp lands from the state or a county, 
the elder deed ordinarily prevails.” 
a deed contains.an unauthorized covenant of war- 
ranty does not impair its effect as a conveyance of 


title.* 


Property included. When lands are granted ac- 
eording to an official survey or plat of survey, the 
survey or the plat, with its notes, becomes a part. of 
the grant,* and, so far as limits are concerned, con- 
trols as fully as if the descriptive features in the 
plat and notes were inserted on the face of the 
Adjoining property of the same kind as 
the swamp land conveyed does not pass as appur- 
Where the channel of 


grant.°® 


tenant to the land conveyed.® 


; j 
of the state. Bruce v. Jones, 117 Miss. 
207, 78 S 9. (2) Where a vendee ac- 
quired perfect equitable title to land 
from the state, under L. (1857) ¢ 18, 
in the absence of proof of failure of 
the owner or purchaser to comply with 
the act, such title will be upheld. 
Bruce v. Jones, supra. 

[ec] Deed of trustees of internal 
improvement fund in Florida is prima 
facie evidence of title in the grantee. 
Hall v. Florida State Drain. Land Co., 
89 Fla. 312, 103 S 828; Hast Coast 
Lumber Co. v. Ellis-Young Co., 55 Fla. 
256, 45 S 826. 

{d] No preliminary proof necessa- 
ry-—A patent by the governor, under 
the seal of the state, of state swamp 
lands, is admissible in evidence to 
prove title in the patentee, without 
proof of the title of the state or the 
authority of the governor to issue the 
patent. Grant v. Smith, 26 Mich. 201. 

98. Belcher v. Harr, 94 Ark. 221, 126 
SW 714; Holland v. Moon, 39 Ark. 120; 
Chrisman v. Jones, 31 Ark. 609; Heel- 
er v. Gist, 27 Ark. 200. See Boynton v. 
Hagegart, 120 Fed. 819 [certiorari den 
191 U. S. 573 mem, 24 SCt 845 mem, 
48 L. ed. 307 mem] (conclusive except 
in a direct proceeding to avoid it for 
fraud or gross mistake). 

{a] Patent to state is highest evi- 
dence of title-—EHdward Hines Yellow 
Pine Trustees v. State, 133 Miss. 334, 


97.8552. 
99. Holland v. Moon, 39 Ark. 120; 
Shaer v. Gliston, 24 Ark. 137 [fol] 


Wright v. Green, 24 Ark. 38; MclIvor 
v. Williams, 24 Ark. 23]; Hall v. Flor- 
ida State Drain. Land Co., 89 Fla. 312, 
103 S 828; Burton Swartz Cypress Co. 
v. Baker-Wakefield Cypress Co., 163 
Wap 9O2, they oo 29. 

[a] Title based on deed of trustee 
of internal improvement fund in Flor- 
ida may be overcome by a superior 
title. East Coast Lumber Co. v. Ellis- 
Young Co., 55 Fla. 256, 45 S 826. 

[b] Resulting trust see Bryan v. 
McCaskill, 284 Mo. 583, 225 SW 682. 

1. Batson v. Crorow Hardwood Co., 
(Miss.) 119 S 505; Bruce v. Jones, 117 
Miss. 207, 78 S 9; Stone v. Perkins, 
217 Mo. 586, 117 SW 717. Compare 
Myers v. State, 61 Miss. 138 (a claim 
of title in a stranger is no defense to 
a proceeding by mandamus to compel 
the issuance by the secretary of state 
of a patent to a purchaser of swamp 
land). : 

[a] Where equitable title has al- 
ready vested in purchaser, a resale or 
issuance of a patent to anyone other 
than him or his grantees is not permis- 
sible, although through official neglect 
no patent was issued to him. Mosh- 
er v. Bacon, 229 Mo. 338, 129 SW 680. 

[b]. Where state was obligated to 
transfer to board of commission of a 
levee district all swamp lands within 
district, the officers of the land de- 
partment had no authority to issue a 
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a river bordering on swamp lands was changed by 
a freshet after the survey but before the issuance 
of a patent calling for the bank of the river as a 
boundary, land which formerly bordered on the 
bank of the stream but was changed to an island by 
the freshet does not pass under such patent.’ A con- 
veyance of swamp lands by a county will not pass 
the right of the county to drafts or scrip given by 
the general government to the state, and by the state 
to the county, for swamp and overflowed lands sold 
by the general government after they had been se- 


lected under the act of congress.® 


patent to anyone else, to land within 
the district. Atchafalaya Land Co. v. 
F. B. Williams Cypress Co., 146 La. 
1047, 84 S 351 [aff 258 U. S. 190, 42 
SCt 284, 66 L. ed. 559]. 

Land subject to sale in general see 
supra § 274. 

2. Bacon v. Tate, 22 Ark. 531; Bat- 
son v. Crorow Hardwood Co., (Miss.) 
119 S 505; Kline v. Groeschner, 280 Mo. 
599, 219 SW 648; Simpson v. Kilpat- 
rick, 148 Mo. 507, 50 SW 435. But see 
Walker v. Plumer, 44 Iowa 406 (hold- 
ing that in a case where the title of one 
party to a tract of swamp land was 
based upon a deed and certificate of 
preémption, and the title of another 
was based upon a deed executed prior 
to the former, but there was no evi- 
dence that a certificate had ever been 
issued to the grantee in the deed or 
those from whom he claimed, the bur- 
den was upon the party having no cer- 


| tificate to establish the fact that one 


had been issued, and that its date was 
prior to that of the other, and that, 
in its absence, the title based upon the 
certificate offered in evidence must 
prevail). 

[a] Notice.—It has been affirmed 
that, where two patents are issued for 
the same swamp land, both regular_on 
their face, the prior must prevail re- 
gardless of notice. Kline v. Groesch- 
ner, 288 Mo. 599, 219 SW 648. 

3. Pool v. Brown, 98 Mo. 675, 11 SW 
743. 

4. Gary Land Co. v. Griesel, 179 
Ind. 204, 100 NE 673; Ohlson y. Bat- 
terton, (Mo.) 230 SW 110. 

[a] Averment by trustees of inter- 
nal improvement fund that a certain 
deed of swamp and overflowed lands 
had reference to a private survey, and 
that such survey was identical with 
state survey, did not avail persons 
claiming under such conveyance as 
against the state. Martin v. Busch, 
93 Bla. 535, 112 S 274. 

[b] Fractional section.—(1) Under 
the act of congress of March 2, 1849, 
where entire section of swamp lands 
is listed and approved by the secre- 
tary of the interior for conveyance to 
the state, the register of the land office 
has no authority to dispose of it asa 
fractional section nor to sell unsur- 
veyed part uncovered by rescission of 
water. Coushatta Bank v. Yarbor- 
ough, 189 La. 510, 71 S 784. (2) When 
the approved list of swamp lands men- 
tions a whole section, an entryman 
buying on a basis of estimated acre- 
age under a description calling for all 
of a fractional.section acquires no title 
to an unsurveyed portion subsequent- 
ly uncovered by recession of water. 
Coushatta Bank v. Yarborough, supra. 

5. Mahon v. Richardson, 50 Cal. 
333; Gary Land Co. v. Griesel, 179 Ind. 
204, 100 NE 6738; Gary Land Co. vy. 
Griesel, 179 Ind. 220, 100 NE 885. 
Compare Cobe v. Darrow, 63 Ind. A. 


Presumptions as to regularity and effect of re- 
citals. A patent for swamp lands issued by the state 
is prima facie evidence of all facts recited in it 
which are necessary ‘to confer power to issue it,? 
and creates the presumption that all the preliminary 
steps have been regularly taken,!® and that the of- 
ficers concerned performed the duties imposed up- 
on them;'! but a state patent to a tract of land as 
“swamp” does not per se prove that the title passed 


169, 112 NE 257; State v. Tuesburg 
Land Co., 61 Ind. A. 555, 109 NE 530, 
111 NE 342 (in both of which it was 
held that the boundary of a tract did 
not extend into the waters of a non- 
navigable stream). 5 

[a] Small tract of marshy land 
not within acreage named in patent, 
and separated from the body of the 
tract by a river, but in the same sec- 
tion as the lot specifically conveyed, 
has been regarded as covered by the 
patent. Gary Land Co. v. Griesel, 179 
Ind. 204, 100 NE 673. 

6. State v. Tuesburg Land Co., 61 
Ind. A. 555, 109 NE 530, 111 NE 342. 

7. Heckman vy. Swett, 99 Cal. 303, 
30 0919" 

8. Henry County v. 
Swamp Drain. Co., 52 Ill. 2 
9. Hendry v. Willis, 33 Ark. 833. 

[a] Recital as to consideration.— 
The recital in a patent executed by the 
commissioner for the county that the 
patentee had made full payment was 
sufficient evidence of lawful consider- 
ation, in the absence of rebutting evi- 
dence, notwithstanding L. (1855) p 
155, requiring the county clerk and the 
county treasurer to certify on sale the 
amount of the purchase money per 


Winnebago 
9:9: 


nik Niel v. Granger, (Mo.) 177 SW 
[b] Quitclaim deed of overflowed 


land executed by chairman of county 
board of supervisors, reciting the au- 
thority given by the board and that it 
was in execution of such authority, 
was sufficient. Burns v. Curran, 275 
Ill. 448, 114 NE 166. 

10. Chicot County Bd. of Levee 
Inspectors v. Southwestern Land, etc., 
Co., 112 Ark. 467, 166 SW 589; State 
v. Sweet Lake Land, etc., Co., 164 La. 
240, 113 S 833; Edward Hines Yellow 
Pine Trustees v. State, 133 Miss. 334, 
97 S 552; Cramer v. Keller, 98 Mo. 
279, 11 SW 734 [foll Minter v. Crom- 


eee LoimHiows, \CULIS:)) 8a ou emeds 
[al] Deed executed by the officer or 


officers authorized by law is, equally 
with a patent, prima facie evidence of 
a prior purchase in conformity with 
law, and of a payment of the purchase 
price at the established rate. Carring- 
ton v. Potter, 37 Fed. 767. 

[b] Rebuttal.—Presumption that 
preliminary requirements were com- 
plied with cannot be rebutted in a law 
action against an innocent transferee 
of title from the patentee. State vy. 
Sweet Lake Land, etc., Co., 164 La, 240, 
113 S 833. ) 

11. Chicot County Bd. of Levee 
Inspectors v. Southwestern Land, ete., 
Co., 112 Ark. 467, 166 SW 589; Burton 
Swartz Cypress Co. v. Baker-Wake- 
field Cypress Co.,:163 La. 992, 113 °S 
219; EHEdward Hines Yellow Pine Trus- 
tees v. State, 133 Miss. 334, 97 S 552. 

[a] Issuance to proper person.— 
(1) The issuance of a Swamp lard 
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to the state under the swamp land grants,’? and it 
has been held that such a patent is not even prima 
facie evidence of the character of the land as against 
one claiming under the United States.!? 
to swamp land is not invalidated by an erroneous re- 


eital as to a matter which it is u 
cite.14 A person elaiming under 
swamp land commissioner cannot 


reject recitals therein as mistakes.t® 


[§ 296] s. Attack on Patents. 
ed in general terms that a patent 


state or its duly authorized officers to swamp land 
is not subject to collateral attack;!® 


cannot be questioned either in a 


equity except on the ground of fraud or mistake.'” 
But it may be avoided in a direct proceeding for 
The right of individuals to 


fraud or mistake.+§ 


patent created a presumption that it 
was issued to the proper person. Chic- 
ot County Bd. of Levee Inspectors v. 
Southwestern Land, etc., Co., 112 Ark. 
467, 166 SW 589. (2) The burden was 
on the party assailing the patent to 
show that the assignment of the cer- 
tificate on which it was based was 
void and patent was issued to one not 
entitled thereto. Chicot County Bd. 
of Levee Inspectors v. Southwestern 
Land, etc., Co., supra. 


12. Moulierre v. Coco, 116 La. 845, 
41 S$ 113. 
13. Keeran v. Griffith, 31 Cal. 461. 


See Kile v. Tubbs, 23 Cal. 
Doll v. Meador, 16 Cal. 295]. 


431 [dist 


14. Wabash, etc., R. Co. v. McDou- 
gal, 113 Ill. 603; Dunklin County v. 
Chouteau, 120 Mo. 577, 25 SW 553 


[foll Chouteau v. Allen, 70 Mo. 290]. 

[a] MIllustrations.—(1) Imperfect 
recital as to date of act under which 
deed made. Wabash, ete., R. Co. v. 
McDougal, 113 Ill. 6038. (2) A patent 
issued by a county to a railroad for 
swamp lands, which recites, by mis- 
take, a different act than the one un- 
der which the issue was made, is not 
void. Dunklin County v. Chouteau, 
120 Mo. 577, 25 SW 553 [foll Chouteau 
v. Allen, 70 Mo. 290]. 

15. Kirby v. Lewis, 39 Fed. 66 (re- 
*citals that lands are a “portion of the 
swamp and overflowed land selected 
by the state’’). 


16. Boynton v. Haggart, 120 Fed. 
819, 57 CCA 301 [certiorari den 191 
U. S. 573 mem, 24 SCt 845 mem, 48 L. 


ed. 307 mem]; State v. Warner Val- 
ley Stock Co., 56 Or. 283, 106 P 780, 
108 P 861. See White, etc., Townsite 
Co. v. J. Neils Lumber Co., 100 Minn. 
16, 110 NW 371; Dosh v. Cape Fear 
Lumber Co., 128 N. C. 84, 38 SH 284. 

[a] Neither state nor any of its 
agents can attack a patent valid on 
its face in a collateral proceeding. 
Chauvin v. Louisiana Oyster Commn., 
si eles ciel sms OMS 3 Oe 

17. Edward Hines Yellow Pine 
Trustees v. State, 133 Miss. 334, 97 S 
552 


[a] State had no right, in a suit to 
eancel deeds executed by it, to have 
the right of defendants as claimants 
under the land laws of the United 
States adjudicated. State v. Warner 
Valley Stock Co., 68 Or. 466, 137 P 746. 

18. Boynton v. Haggart, 120 Fed. 
819, 57 CCA 301 [certiorari den 191 U. 

-S. 573 mem, 24 SCt 845 mem, 48 L. 
ed. 307 mem]; State v. Warner Valley 
Stock Co., 56 Or. 283, 106 P 780, 108 P 
861 


[a] County may have a sale of 
swamp lands and a patent issued 
thereto by the county court set aside 
by a court of equity for fraud or mis- 
take. Platte County v. Locke, 294 Mo. 
207, 242 SW 666. 

[b] Estoppel. --Where swamp lands 
were granted to the board of commis- 
sioners of Caddo levee district by Acts 
(1892) No. 74 § 9 (amended and re- 
enacted by Acts [1900] No. 160 § 2), 
but, before the board requested con- 
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A deed 


nnecessary to re- 
a deed from a 
ask the court to 


It has been stat- 


or deed from the | the state.23 


and that it 
court of law or 


veyance, defendant obtained a patent 
purporting to convey part of the land 
within the district to her, the board 
could by direct attack question the va- 
lidity of the patent from the state, al- 
though the board had sold land. State 
v. Grace, 145 La. 962, 83 S 206. 


19. Albritton v. Shaw, 148 La. 427, 
87S 32. 
[a] Two prerequisites of right of 


individual to attack validity of land 
patent are: First, that the individual 
making the attack had an equitable 
title or an inceptive right on the land, 
antedating the issuance of the patent; 
and, second, that the attack is aimed 
at the jurisdiction or legal authority 
of the officers of the land department 
to issue the patent. Albritton v. Shaw, 
148 La. 427, 87 S 32. 

[b] One who has acquired pre- 
emption right to swamp land donated 
to the state by the general government 
may maintain a real action against 
one to whom a patent has been issued 
by the state to annul such patent, 
when he shows that he had not been 
able to perfect his title by making 
payment of the purchase-money be- 
cause the land had not been conveyed 
by the general government to the 
state, after which time only payment 


could be required of him. Mast v. 
Hamilton, 14 La. Ann. 774. 
[ce] In Missouri (1) where the 


counties hold title to the swamp lands 
therein in trust for specified purposes 
with authority to sell only for a val- 
uable consideration, a junior grantee 
from a county for a valuable consid- 
eration may attack the validity of a 
prior conveyance by the county, on 
the ground that it was without con- 
sideration and in violation of the 
trust, at least where claimants under 
the former conveyance are in privity 
with the original grantee. Sugg v. 
Wisconsin Lumber Co., 283 Fed. 290. 
(2) But a subsequent purchaser from 
a county was not entitled to have the 
original patent set aside, even though 
it was fraudulent, where it appeared 
that it was recorded, that the subse- 
quent purchaser knew of the transac- 
tion, and that it was not the intention 
of the parties to defraud him. Brink- 
enor v. Juden, 255 Mo. 698, 164 SW 

20. Wheeler v. Reynolds Land Co., 
193 Mo. 279, 91 SW 1050 [expl Simp- 
son v. Stoddard County, 173 Mo. 421, 
73 SW 700). 

[a] Evidence admissible in suit to 
set aside patent as cloud on title. See 
Jordan v. W. C. Griffin Land Co., 133 
Miss#78,°97 iS 5ils: 

21. State v. Warner Valley Stock 
Co., 56 Or. 283, 106 P 780, 108 P 861. 

[a] Showing and explanation as to 
laches.—(1) Plaintiff is prima facie 
guilty of laches where more than the 
statutory period has elapsed since the 
execution of the deed, and the facts 
presented do not excuse the delay. 
State v. Warner Valley Stock Co., 56 
Ory 283) LOGE 78059 LOS ees SG (2) 
Where suit was brought more than 
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question the validity of a deed or patent of swamp 
lands under certain, circumstances has been recog- 
nized,1® and where both parties to a suit to quiet 
title to swamp lands claim under patents from a coun- 
ty, either may attack the other’s patent.?° 

Limitations or laches. According to some cases a 
suit by the state?! or by the publie body which has 
authority over swamp lands?? may be barred by 
laches, and statutes sometimes provide a specific lim- 
itation in respect of suits to annul patents issued by 


[§ 297] t. Title and Rights of Purchasers; As- 
signment or Sale.?+ 
swamp lands under a patent from the state is deemed 
to have acquired his title with full knowledge of the 
terms, conditions, and purposes of the grant by con- 
egress to the state,?° and to have accepted the title in 


A person claiming title to 


ten years after issuance of the deed, 
the burden was on the state to allege 
and prove facts excusing the delay. 
State v. Warner Valley Stock Co., su- 
pra. (3) General allegations in such 
suit that defendants’ fraudulent acts 
were unknown to plaintiff until a cer- 
tain date were insufficient as not spe- 
cifically alleging impediments to a 
bringing of the suit within the ten 
years. State v. Warner Valley Stock 
Co., supra. 

22. Chicot County Bd. of Levee In- 
spectors v. Southwestern Land, etc., 
Co., 112 Ark. 467, 166 SW 589. 

{a] Facts showing laches in suit 
by levee inspectors.—Chicot County 
Bd. of Levee Inspectors y. Southwest- 
ern Land, etc., Co., 112 Ark. 467, 166 
Sw 589. 

[b] Facts not excusing laches.— 
Chicot County Bd. of Levee Inspectors 
v. Southwestern Land, ete. Co., 112 
Ark. 467, 166 SW 589. 

23. See statutory provisions. 

In Louisiana (1) Acts (1912) 
No. 62, limiting to six years suits to 
annul patents, bars the state as well 
as persons from suing to annul pat- 
ents. State v. Sweet Lake Land, etce., 
Co., 164 La. 240, 113 S 833. (2) The 
legislature could confirm unauthorized 
patents by enacting such _ statute. 
State v. Sweet Lake Land, etc., Co., 
supra. (3) Such statute applies only 
where the state still held title at the 
time the patent was issued and the 
patent was issued irregularly or to the 
prejudice of one having an equitable 
interest in the land, a defect in the 
title of one, to whom the land is pat- 
ented after title passes out of state, 
being curable only by good faith and 
possession under patent for ten years. 
Atchafalaya Land Co. v. Dibert, ete., 
Cypress Co, 157 Lar689. 1023S sey 
(4) Statute held applicable see State 
v. Sweet Lake Land, etc., Co., supra; 
Atchafalaya Land Co. v. Dibert, etce., 
Cypress Co., supra; Atchafalaya Land 
Co. v. F, B. Williams Cypress Co., 146 
La. 1047, 84 S 351 [aff 258 U. S. 190, 
42 SCt 284, 66 L. ed. 559]. 

5 bees Relief of purchasers see infra 
8 ve 

Rights acquired by entries, certifi- 
cates, etc, see supra § 289. 

25. Kimball v. Reclamation Fund 
Comrs., 45 Cal. 344 [foll Packard v. 
Johnson, 2 Cal. Unrep. Cas. 365, 4 P 
632]; Reclamation Dist. No. 70 y. 
Sherman, 11 Cal. A. 399, 105 P 277. 

[a] Patents without conditions.— 
The legislature may divide the swamp 
lands into districts, have an estimate 
made of the cost of reclamation, issue 
bonds for the payment of the expenses 
therefor, and levy an assessment on 
the lands in the district to pay the 
same, even though the state has sold 
the lands and given patents therefor 
without conditions. Kimball v. Recla- 
mation Fund Comrs., 45 Cal. 344 [foll 
Packard v. Johnson, 2 Cal. Unrep. Cas. 
RiGee eT GSVATls 

[b] Drainage taxes under Michi- 
gan statutes see A. P. Cook Co. v. Au- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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subordination to the paramount right and duty of the 
state to cause such land to be reclaimed,?® and the 
rights of purchaser have been held subject to various 
other powers and duties of the state.27 Where an act 
of the legislature has transferred swamp lands to a 
corporation upon certain conditions, a purchaser from 
the corporation is chargeable with notice of such con- 
ditions and of the failure of the corporation to com- 
ply therewith.2 Where a state statute gave a cer- 
tain person a right to enter certain swamp lands, but 
before the transfer from the United States to the 
state had been completed the claimant died, and im- 
mediately upon the completion of the transfer cer- 
tain other persons who knew of his equities and 
had obtained quitclaims from some of the heirs, took 
patents tp themselves claiming under such act, it 
was held that those who had notice of the claimant’s 
rights took the title in trust for themselves and the 
remaining heirs, and it was decreed that they con- 
vey to the latter an unencumbered title to their pro- 
portion.2® Where a county contracted to convey its 
swamp lands to an emigrant company upon the lat- 
ter’s undertaking to convey all lands to which pre- 
emption rights had attached to the holders of cer- 
tificates, and although the land was never actually 
conveyed to the company, it conveyed to an indi- 
vidual on presentation of a fraudulent preémption 
certificate, the grantee acquired no right as against 
the county.°° Under the California statute a pur- 
chaser who has reclaimed his swamp land, or his as- 
signs, is entitled to be repaid out of the swamp land 
fund for the work of reclamation his proportion of 
the amount which has been contributed to that 
fund.*? 

Assignment of certificates or sale of swamp land. 
One who holds a certificate of purchase of swamp 
lands has such an interest as he may lawfully con- 
ditor-Gen., 79 Mich. 100, 44 NW 420. fa] 


26. Kimball v. Reclamation Fund 
Comrs., 45 Cal. 344 [foll Packard v. 
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This amount is to be repaid to 
the original purchaser or his assigns, 
and the right to such amount does not 
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vey or assign to another.32_ In an action by the as- 
signee of a preémption certificate against a county 
to quiet title to swamp land, the county may set up 
fraud in the procurement of the certificate,??. unless 
it is in some way estopped to set up such defense.?4 
Under proper circumstances bona fide purchasers 
from. the first grantee may be protected against de- 
feets in the original sale or conveyance.?® 

[§ 298] u. Disposition of Proceeds. The act of 
congress making the swamp land grant provides that 
the proceeds of swamp and overflowed lands whether 
from sale or by direct appropriation in kind shall be 
apphed exclusively so far as is necessary to the re- 
claiming of the lands by means of levees and 
drains ;*® but it has been said that this provision is 
at the utmost the expression of a wish or desire on 
the part of congress as to the use of the proceeds 
and not a condition of the grant;37 and that it is 
very questionable whether the security for applica- 
tion of the proceeds thus pointed out does not rest 
upon the good faith of the state and whether the 
state may not exercise its diseretion in that regard 
without being liable to be called to account and 
without affecting the titles to the lands disposed of,?8 
and at all events congress alone has power to en- 
force the conditions of the grant either by a revoca- 
tion thereof or other suitable action in a clear case 
of failure of the conditions.*® As the application of 
the proceeds to the named objects is only prescribed 
“as far as necessary,” room is left for the exercise by 
the state of a large discretion as to the extent of 
the necessity;#° and the settled doctrine now is that 
the states have full power of disposition of swamp 
lands, and that the application of the proceeds to the 
purposes of the grant rests upon the good faith of the 
state, which may exercise its discretion as to their 
disposal,*t and that title of a grantee is not affected 
35. Simpson v. Stoddard County, 


173 Mo. 421, 73 SW 700. 
[a] Thus, where a county court 


Johnson, 2 Cal. Unrep. Cas. 365, 4 P 


632]. 
27. See cases infra this note. 
[a] In Florida (1) purchasers of 


swamp and overflowed land take with 
notice that there is no provision of 
law for paying taxes on state school 
lands, and that twenty-five per cent 
of the sales of public lands constitute 
a part of the inviolable state school 
fund. Everglades Sugar, etc., Co. v. 
Bryan, 81 Fla. 75, 87 S 68. (2) Even 
if purchasers of swamp and over- 
flowed lands have justiciable rights in 
the administration of the internal im- 
provement fund, because of the pur- 
chase of lands from the trustees of the 
fund, such rights cannot prevent the 
exercise by the state of its sovereign 
governmental powers to assess the 
Jands for special purposes that are 
beneficial to the lands and conserve 
the general welfare. Everglades Su- 
gar, etc., Co. v. Bryan, supra. (3) A 
purchaser of unsurveyed swamp lands 
takes with notice that lands are to be 
located by authorized survey, and that 
property is acquired subject to police 
power. Hardee v. Horton, 90 Fla. 452, 
108 S 189 [certiorari den 273 U. S. 714 
mem, 47 SCt 107 mem, 71 L. ed. 854 
mem]; Everglades Sugar, ete., Co. v. 
Bryan, supra. (4) It seems that, if on 
exact location of unsurveyed lands 
intended to be conveyed by authorized 
survey, lands so located are not all in 
fact where purchasers supposed they 
would be, no harm is done. Hardee v. 
Horton, supra; Hverglades Sugar, 
etc., Co. v. Bryan, supra. 

28. Bradford v. Hall, 36 Fed. 301. 

29. Davis v. Filer, 40 Mich. 310. 

30. Bixby v. Adams County, 49 
Iowa 507. 

31. Miller v. Batz, 131 Cal. 402, 61 
Pyosow oo i) 680; 


pass by a conveyance of the land aft- 
er reclamation has been effected. Car- 
penter v. San Francisco Sav. Union, 
128 Cal. 516, 61 P 92. 

[b] Formation of new county.— 
Where the purchase money was paid 


‘into and remained in the treasury of 


A county, and thereafter there was 
formed the county of B out of the 
territory of A county and reclamation 
was afterward effected, and all of the 
reclamation district was situated in 
B county, the treasurer of A county 
was authorized to make the payments 
to purchasers of the land on the regis- 
ter making a certificate to him. Cal- 
ifornia. Pastoral, ete., Co. v. Whitson, 
129 Cal. 373, 62. P 28. 

32. Alexander v. McCauley, 22 Ark. 
Jasper County v. Tavis, 76 Mo. 


[a] Whe vendee’s remedy for de- 
fects of title must rest upon the cove- 
nants in his deed, and if there are 
no covenants that does not give him 
the right to resist the payment of the 
purchase money in the absence of any 
proof of representations of title by 
the vendor. Alexander v. McCauley, 
22) Ark. 553. 


33. Bixby v. Adams County, 49 
Iowa 507. 

34. Briggs v. Jasper County, 49 
Iowa 481. 


[a] Facts showing estoppel.— 
Where the action was instituted to 
quiet plaintiff’s title to land held un- 
der a certificate of preémption given 
twenty-two years before, and plaintiff 
had purchased the land in good faith 
and made valuable improvements 
thereon, the county was estopped to 
set up as a defense fraud in the pro- 
curement of the certificate by the 
person under whom plaintiff claimed. 
Briggs v. Jasper County, 49 Iowa 481. 


having power to sell swamp lands be- 
longing to the county, appointed a 
commissioner to make the sales, and 
the commissioner’s patent, which was 
the only paper relating to the convey- 
ance entitled to registration in the 
land records of the county, was regu- 
lar on its face, and there was nothing 
therein to indicate any insufficiency 
in the order appointing the commis- 
sioner and authorizing such sale, a 
subsequent bona fide purchaser of the 
land was not charged with notice of 
defects in such order for which the 
conveyance might have been set aside. 
Simpson v. Stoddard County, 173 Mo. 
421, 73 SW 700. 

36. USCA tit 43 § 983. 

.37. Whiteside County v. Burchell, 
SALLI NG See woe 

“From the act itself no inference 
can be drawn that it was the desire 
of Congress to resume the grant, if 
the lands were not appropriated to 
their drainage.” Whiteside County v. 
Burchell, supra. 

3s. American, Nimigrant .Co, ow 
rea eee County, 100 U. S. 61, 25 L. ed. 


39. American Emigrant Co. v. 
Adams County, supra; Barrett v. 
Brooks, 21 Iowa 144. 

40. American Emigrant Co.  v. 
ania County, 100 U.S. 61, 25 L. ed. 

41. Cook County v. Calumet, etc., 


Canal,vetce.,; Co, 138 Ul S: 635, 12 SCt 
435, 34 I. ed) 1110 [aff 131 Dll. 505) 
23 NE 629); U. S..v. Louisiana, 127 
Wess awS2) Ses CualOas 32) ssa Ges 
Mills County v. Burlington, ete., R. 
ConeLot” Ue Sou baie 2) SCt 654.27) ala. 
ed. 578. See Everglades Sugar, etc., 
Co. v. Bryan, 81 Fla. 75, 87 S 68 (the 
legislature and the state officers hav- 
ing charge of the internal improve- 
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by any disposition which the state may make of the 
The state legislatures have generally 
recognized the obligation to reclaim swamp lands 
donated to the state by the general government with 
that object,#® but a purchaser of swamp lands ean- 
not compel the appropriation of the proceeds to the 
reclamation of such lands,## nor can he interpose 
as a defense in an action for the purchase money 
that the proceeds of sales have not been applied to the 
Where the state legis- 
lature has appropriated the proceeds of swamp lands 
to certain purposes, they cannot be diverted to oth- 
er purposes by the state or county authorities.4® A 
statute setting apart a certain portion of the pro- 
ceeds of swamp land for the primary sehool fund is 
not an appropriation of the lands, but only of the 
proceeds of land actually sold, and does not preclude 


proceeds. ** 


reclamation of the lands.*® 


ment fund for the drainage and rec- 
lamation of swamp and overflowed 
lands necessarily have discretionary 
powers as to the use of the fund 
which is statewide in its purpose); 
Whiteside County v. Burchell, 31 Ill. 
6 


8. 
42. Mills County v. Burlington, 
eten Ra Co. 107 Ur S. 557,72. SCt) 654, 


27 L. ed. 578. See Pool v. Brown, 98 
Mo. 675, 11 SW 7438; Dunklin County 
v. Dunklin County Dist. Ct., 23 Mo. 


Kimball v. Reclamation Fund 
Comrs., 45 Cal. 344. 
44. Whiteside County v. Burchell, 


31 Ill. 68 [foll Bureau County v. 
Thompson, 39 Ill. 566]. See Ever- 
glades Sugar, ete., Co. v. Bryan, 81 


Fla. 75, 87 S 68 (the obligation of 
the state to use the proceeds of the 
swamp and overflowed lands for 
drainage purposes is to the United 
States, and not to those who pur- 
chase the lands from state agencies); 
Baugh v. Lamb, 40 Miss. 493 (holding 
that a purchaser of swamp lands from 
the state has no right of action 
against a state swamp land commis- 
sioner because of the latter's failure 
to appropriate the proceeds to the 
reclamation of the land purchased). 
45. Newell v. Bureau County, 37 


[a] Trust for educational pur- 
poses.—(1) The swamp land grants 
are chargeable with a trust under 
state Const. art 10 § 2, for educa- 
tional purposes, so far as not neces- 
sary for the particular purpose men- 
tioned in the grant, to the extent that 
all moneys arising therefrom con- 
stitute part of the school fund. State 
v. Donald, 160 Wis. 21, 151-NW 331. 
(2) For full discussion and holdings 
as to status of fund see State v. Don- 
ald, supra. 

b] Where debts or land grants 
existed as legal obligations against 
swamp lands held by trustees of the 
internal improvement fund when Gen. 
St. (1906) §$§ 869-871 became effective, 
such obligations have priority over 
disposition of fund to counties for 
construction of roads, provided in 
such sections. Internal Impr. Fund 
Trustees v. Root, 63 Fla. 666, 58 S 
Sy hs 

[c] No indebtedness from general 
fund to drainage fund shown.—Siate 
v. Donald, 162 Wis. 609, 157 NW 794. 

{d] Gands not included.—Const. 
(1868) art § § 6, appropriating to the 
schools the proceeds of all lands then 
belonging to the state, theretofore 
granted by the United States, known 
as swamp and overflowed lands, ex- 
cept those lying on a certain river 
jn named counties, excluded lands 
on or near Pearl River, within the 
meaning of the Pearl River Swamp 
Land Act, ¢c 34, of the laws of 1852. 
Edward Hines Yellow Pine Trustees 
v. State, 133 Miss. 334, 97 S 552. 

[e] In Florida the trustees of the 
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internal improvement fund have pow- 
er to apply the proceeds of the lands 
or the lands in kind to drainage and 
other expressed purposes, subject to 
such limitations and regulation as 
may be prescribed by law for the 
execution of the statutory trust 
which is state wide in extent. Ever- 
glades Sugar, etc., Co. v. Bryan, 81 
Fla. 75, 87 S 68. 
a Peo. v. Auditor-Gen., 12 Mich. 

ais 

48. Brinkerhoff v. Juden, 255 Mo. 
698, 164 SW 528: Simpson v. Stod- 
dard County, 178 Mo. 421, 73 SW 7980. 

49. Baird v. Tulare County, 74 Cal. 
397, 16 P 205 (construing the act of 
eee Sy 27, 1872, and Cal? Pol.-Act’ $ 
3072). ts 
In Missouri.—(1) Where land- 
owners claiming title under a patent 
issued by the county, which neverthe- 
less claimed title to the land and was 
offering it for sale to others, bought 
the land, and paid for a second patent 
in order to prevent others from buy- 
ing it, and it was later judicially de- 
termined that plaintiffs had good title 
under the first patent, plaintiffs might 
recover the money so, paid from the 
county under Rev. St. § 7019, the 
statute applying to a rightful owner 
who has paid money under mistake, 
as well as to a stranger or bona fide 
purchaser who has paid his money for 
a patent which the county had no 
legal right to issue. Best v. Dunklin 
County, (A.) 249 SW 187. (2) Under 
Rev. St. § 7019, authorizing recovery 
from a county of money paid for a 
patent of land, where the county had 
already issued a patent conveying 
good title to a bona fide purchaser and 
requiring the person to whom a war- 
rant for the money paid is drawn to 
relinquish to the county or the prior 
purchaser, it was not necessary for 
plaintiffs, who already had good title 
under a prior patent, to relinquish to 
themselves. Best v. Dunklin County, 


supra. 
50-51. U. S.—Tubbs vy. Wilhoit, 138 
Us Si 2Sa a * SCu 2794 Sais Sa SST 


[aff 73 Cal. 61,.14 P 361]. 
Ala.—Brannan v. Henry, 175 Ala. 
454, 57 §S 967; Jordan v. McClure 
Lumber Co., 170 Ala. 289, 54 S 415. 
Ark.—Matthews v. Williamson, 143 
Ark. 281, 220 SW 58; Chism v. Price, 
54 Ark, 251, 15 SW 888, 10381. 


Cal.—Barker v. Freeman, 85 Cal. 
5338, 24 P 926; Yoakum v. Brower, 
62-Call 373. 

Miss.—Boddie vy. Pardee, 74 Miss. 
1-20 Sae 


Mo.—Niel v. Granger, 177 SW 644; 
Simpson v. Stoddard County, 173 Mo. 
421. 73 SW 700; Sturgeon v. Hamp- 
ton, 88 Mo. 203. 

[a] Validity.—Act April 4, 1911 
(Acts (1911) p 192), authorizing the 
admission in evidence of certain doc- 
uments purporting to convey’ state 
lands, was not in violation of the 
federal or state constitution: State 
v. Mobile, ete., R. Co., 190 Ala. 409, 67 


= 
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the state from making any provision deemed expedi- 
ent concerning future sales.47 
in favor of the school fund with relation to the sale 
of swamp lands applies only to “the net proceeds of 
the sales,” and does not run with the land, so as to 
charge a bona fide purchaser with the county’s mis- 
appheation of such proceeds.*§ 

[§ 299] v. Relief of Purchasers, Grantees, and 
Provision has sometimes been made by 
statute for the refunding of moneys paid by mistake 
on purchases as swamp land of land which could 
not be sold by the state,*® and various statutes cur- 
ing or confirming defective sales, deeds, or patents 
of swamp lands have been enacted from time to 
A purchaser of swamp land who has re- 
ceived no patent is not entitled to a refunding cer- 
tificate merely because the state has resold and pat- 


In Missouri the trust 


S 286. 
{b] Federal statute.—Where the 
state of Mississippi undertook to sell 
lands under the Swamp Land Act 
which were not covered by that act, 
and the land continued to be a part of 
the public domain, the government, 
by the subsequent McLaurin Act, re- 
linquished all title or interest in the 
land so sold, and the purchasers ac- 
quired title where no _ intervening 
rights had accrued. U.S. v. Riviera 
Realty Co., 279 Fed. 409; Shoub v. 
Perkins, 111 Miss. 78, 71 S 270. 

fe] By compromise agreement be- 
tween the state and the United States, 
ratified March 10, 1897 (LL. [1897] p 
88), and by the act of congress of 
April 29, 1898, as to swamp lands 
which the state had not received, but 
was still claiming, and lands claimed 
by the United States not to be swamp 
land, § 3 of which confirmed grants 
by the state, title to land granted by 
the state was confirmed, although the 
same was later forfeited to the state 
for failure to pay taxes. Ballard v. 
Kansas. City, ete. Farms Co., 131 
Ark. 83, 198 SW 527. 

{d] Construction and effect of par- 
ticular statutes.—(1) Pol. Code § 
3493s, validating all patents issued 
for any lands as swamp and over- 
flowed land which belonged to the 
elasses described in § 3493m, applied 
only to unsegregated swamp lands for 
which patents had been issued. Peo. 
v.. California..Fish) Co.,.166 Gall bnGe 
138 P 79. (2) Although payment of 
purchase money for land sold at fore- 
closure of  state’s vendor's. lien 
against internal improvement land 
was void because made in levee bonds, 
the purchaser’s grantee is entitled to 
have title quieted under Gen. Acts 
(1919) p 174, confirming such sale, 
and authorizing the commissioner of 
state lands to execute deeds to the 
owner and quiet title of the state in 
the land. Matthews v. Williamson, 
143 Ark. 281, 220 SW 58. (8) Rev. 
St. § 7997, designed to establish title 
by prescription in the patentees of 
land conveyed by the county courts 
of the state prior to 1880, is not ret- 
rospective in effect. Carson vy. Berth- 
old, etc., Lumber Co., 270 Mo. 238, 192 
SW 1018. (4) If L. (1890) ¢ 44 did not 
ratify every patent theretofore is- 
sued by the state to swamp and over- 
flowed lands where the rights of in- 
nocent purchasers. had intervened, 
even though such grants had been 
procured by fraud, accident, or mis- 
take, it amounted to a declaration of 
the legislative policy to that effect. 
Edward Hines Yellow Pine Trustees 
v. State, 133 Miss. 384, 97 § 552. 

[e] Defects not cured see U. S. v. 
Wilson, 214 Fed. 630 [aff 227 Fed. 
827, 142 CCA 351 (aff 245 U. S. 24, 38 
SCt 21, 62 L. ed. 128)]; Southern R. 
Co. v. Cleveland, 169 Ala. 22, 53 S 767; 
Maginnis v. Hurlbutt, 49 Cal. A. 460, 
193 P 606; State v. Warner Valley 
Stock Co., 56 Or. 283, 106 P 780, 108 


aS Sk a ar ae ee ee eee a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ented the land to another; his remedy being against 
the patentee for the land itself. ve 

[§ 300] 6. Statutory Grants of Swamp Lands by 
States or Appropriations for Particular Purposes— 
a. In General. Whether or not a statutory grant by 
a state of its swamp lands operates as a grant in 
presenti depends upon the intention of the legisla- 
ture.°3 

[§ 301] b. Appropriation for State Institutions. 
Swamp lands appropriated to certain charitable and 
educational institutions by a statute authorizing the 
setting apart of such lands “not otherwise disposed 
of prior to the passage of this act” can be lawfully 
set apart to such institutions only from the surplus 
of such lands over the amount required to fill grants 
made by the state prior to the passage of the stat- 
ute.°* Where the state land commissioner is au- 
thorized .by statute to select swamp lands for the 
benefit of state institutions, a selection is not in- 
validated by a failure to apportion the lands in the 
certificate of selection to the several institutions for 
whose benefit they were selected.®® 

[§ 302] c. Appropriation in Aid of Internal Im- 
provements.°® In some states the legislatures have 
appropriated swamp lands in aid of internal im- 
provements,°* or provided for compensation in 
swamp lands to contractors engaged in works of in- 
ternal improvement,®°* and for the reservation of 


PUBLIC LANDS 


i 


[50 C.J.] 1021 


lands for the purpose of such payment.®® Where a 
statute provides for the withholding of swamp lands 
from the market for the time specified in a contract, 
rights acquired by third persons after the expiration 
of such time cannot be affected by a subsequent. ex- 
tension cf the contract in favor of the contractor.®° 
Where one under contract with the state under an 
act of the legislature for public improvements ob- 
tained the right to make selection from certain 
swamp lands in payment thereof, it was no fraud on 
the state that he selected the most valuable lands.®* 
Where an act of the legislature appointed, certain 
persons to survey, locate, and construct a road, and 
provided that, on completion of the survey, a speci- 
fied number of acres of swamp lands of the state 
within a specified distance of the road as located, on 
either side thereof, should be conveyed to them, it 
was held that in case of a deficiency in quantity of 
swamp lands within the prescribed limits, the parties 
had no claim on the state for other lands to make up 
such deficiency. Where a state has appropriated 
swamp lands to a county for the construction of a 
road, the right of the county or its assignee to select 
lands which have been earned under the terms of 
the grant is not affected by lapse of time.®? 

[§ 303] d. Appropriations in Aid of Railroads.** 
Some of the states have appropriated swamp lands in 
aid of railroads.*® Such grants are subject to the 


Preseli: 

52: 
328. 

53. See cases infra this note. 

{a] Grants held not in presenti 
grants.—(1) The act of Jan. 16, 1891 
was not a present grant. Kelly v. 
Cotton Belt Lumber Co., 74 Ark. 400, 
86 SW 436, 827. (2) Under Acts 
(1892) No. 89 § 9, title to lands grant- 
ed to the Bossier levee district did not 
vest in such district until formal act 
of conveyance, and hence the district 
board was in no position to demand 
rents of persons in possession of such 
lands prior to such conveyance. Mc- 
Dade v. Bossier Levee Bd., 109 La. 
625, 33 S 628. 

{b] Grant held present grant.— 
The Mississippi act of March 3, 1852, 
by which thirty-five thousand acres of 
Swamp lands were ‘‘hereby granted” 
to the state commissioners for the 
improvement of the Homochitto Riv- 
er, and their successors, for the pur- 
pose of carrying on their work, was 
a present grant of the title to them, 
although patents were to issue from 
the state upon certificates issued by 
them to any purchaser or grantee, and 
the title to particular tracts would 
become perfect upon the designation 
of the person entitled to take from the 
commissioners and an identification of 
Wineman v. Gastrell, 53 
54 Fed. 819, 4 


Smithee v. Auditor, 40 Ark. 


the lands. 
Meds 697, 3 CCA 621, 
CCA 596. 

54. St. Paul, 
24 Minn. 517. 

55. White, etc., Townsite Co. v. J. 
Neils Lumber Co., 100 Minn. 16, 110 
NW 371. 

56. Grants to states for internal 
improvements see infra §§ 305-310. 

57. See cases infra this note. 

{a] Lands not withdrawn from 
the market until commissioner noti- 
fied of selection.—Peo. v. State Land 
Office Comr., 23 Mich. 270. 

{[b] Right attaches to each Dake 
cel in order of selection.—Peo. 
State Land Office Comr., 23 Mich. 270, 

[ec] Appropriation of lands for 
such purpose not in violation of con- 
stitution.—Sparrow v. State Land Of- 
fice Comrs., 56 Mich. 567, 23 NW 315 
[foll State v. Sparrow, 89 Mich. 263, 
50 NW 1088]. 

{d] Grant to levee board.—Where 
a state selected certain land as 
Swamp and overflowed land passing 
to it froni the general government un- 


etc., R. Co. v. Brown, 


der the swamp land grants, and the 
land department of the. general gov- 
ernment approved the selection, and 
the state granted and conveyed the 
land to a levee board, the title to the 
land vested in such board. McDade v. 
Reeert Levee Bd., 109 La. 625, 33 S 


[e] In Mississippi (1) under the 
act of March 8, 1852, by which cer- 
tain Swamp lands were granted to 
the state commissioners for the im- 
provement of the Homochitto River, 
the commissioners had authority to 
sell or grant the lands for services 
rendered in furthering the purposes 
for which the commission was cre- 
ated. Wineman v. Gastrell, 53 Fed. 
697, 3 CCA 621, 54 Fed. 810, 4 CCA 596. 
(2) The Pearl River Swamp Land 
Act (L. [1852] ec 34), constituted the 
secretary of state a special tribunal 
to determine what lands were em- 
braced in the grant by the state to 
the commissioners of the southern 
district of Pearl River, and his acts 
in selecting and patenting such lands 
to the grantees of the commissioners 
were conclusive as to whether they 
come within the act except for fraud, 
accident, or mistake; and the fact 
that lands so listed and patented 
were not in fact lying on or near such 
river was not evidence that the pat- 
ents were procured by fraud, acci- 
dent, or mistake. Hdward Hines 
Yellow Pine Trustees v. State, 133 
Miss. 334, 97 S 552. (3) The Pearl 
River patent should be liberally, and 
not narrowly, construed. Edward 
Hines Yellow Pine Trustees v. State, 
supra. (4) Under the statute de- 
signed to relieve the Pearl River Im- 
provement Company from its obliga- 
tion, under the act of April 8, 1871, 
to improve Pearl River, and to se- 
cure instead the payment into the 
state treasury of the value of the 
land, the payment into the state treas- 
ury was a condition precedent to the 
confirmation of the title of any of the 
lands previously patented to the com- 


|pany. Dresser v. Hathorn, 144 Miss. 


24, 109 S 238, 29. 

58. See cases infra this note. 

[a] What lands may be selected in 
payment see Olds v. State Land 


Comr. (Mich.) 86 NW 956; Mays v. 
State Land Office Comr., 89 Mich. 460, 
50 NW 993; State v. Sparrow, 89 


Mich. 253, 50 NW 1088; Peo. v. Pritch- 
ard, 17 Mich. 260; Himmelberger- 


Luce Land, ete., Co. v. Blackman, 202 
Mo. 296, 100 SW 1049. 

[b] Grant to levee contractors of 
reclaimed lands see Branch v. Mitch- 
ell, 24 Ark. 431; Deloach v.’ Brown- 
field, 22 Ark. 344. i 

[c] Reclamation of the lands is a 
condition precedent to the acquisition 
of title to lands under the California 
act of April 11, 1857, granting to ca- 
nal contractors the lands reclaimed 
by them. Montgomery v. Kasson, 16 
Cal189, 

59. See cases infra this note. 

[a] Time for filing list of selec- 
tions.—Under Howell St. Annot. § 
514, a contractor with the state for 
building state roads through the un- 
Settled part of the state, where the 
state swamp lands were chiefly lo- 
cated, applying for the reservation of 
swamp lands on the road contract, 
was required to file a list of the lands 
wanted before the expiration of the 
time specified in the contract for the 
completion of the work. French v. 
Christy, 37 Mich. 279. 

[b] Time from which period of 
reservation runs.—Under Acts (1879) 
No. 19, authorizing two counties to 
construct a state road for which an 
appropriation of swamp land had al- 
ready been made, and providing that 
the commissioner, on the filing of a 
list of lands selected, should reserve 
these lands from sale for a period not 
to exceed three years, the three years 
began to run from the time when the 
list of lands was filed with the com- 
missioner, and the filing of the swamp 
land commissioner’s certificate was 
sufficient to show the completion of 
the road, the statute not requiring 
that the road should be constructed to 
the satisfaction of the board of con- 
trol of swamp lands. Chadbourne v. 
State Land Office Comrs., 59 Mich. 113, 
26 NW 414. 

60. Newcombe v. Chesebrough, 33 
Mich. 321. 

61. State v. Sparrow, 89 Mich. 268, 
50 NW 1088. 

62. Goodwin y. Rice, 26 Minn. 20, 


1 NW 257 
63. Robson vy. State Land Office 
Comr., 148 Mich. 12, 111 NW 906 


(holding further that in the case at 
bar there had been no voluntary re- 
linquishment of the right). 
64. Grants by United States in 
aid of railroads see infra §§ 311-446. 
65. See cases infra this note. 
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rule that nothing will pass thereby except what is 
clearly and manifestly .1mtended.°® 
a grant to a railroad “that no lands shall accrue to 
the said company under this act, until all grants of 
swamp lands previously made shall be fully satis- 
fied,” was not intended to postpone the appropriation 
of any land to the railroad’s grant until all prior 
grants had been actually filled by the selection of 
specific lands to their full amounts, but merely to 
provide that in case there were not enough lands to 
fill all the grants, including that of the railroad, the 
prior grantees should have their full amounts, and 


the railroad stand the shortage.°* 
Indemnity or lieu lands. 


[a] The legislature had power to 
grant alternate sections of swamp 
and overflowed lands within six miles 
on each side of a proposed railroad 
upon the conditions named in Acts 
(1854-1855) ¢ 610 § 29, relating to the 
grant of such lands to railroad com- 
panies, if the grant does not interfere 
with vested rights or with the pay- 
ment of the necessary expenses of 
selecting and managing the lands of 
the internal improvement fund. Ya- 
ger v. McNeill, 60 Fla. 400, 538 S 12. 

[b] What constitutes grant.—Acts 
(1889) ¢ 3996 §§ 5. 6 did not merely 
confirm a prior legislative land grant 
to a railroad company, but purported 
to be a new and additional grant and 
not a mere extension of the limits 
within which the company could ob- 
tain its lands, and was a separate 
grant independent of its franchise. 
Disston v. Internal Impr. Fund Trus- 
tees, 75 Fla. 653, 79 S 295. 

[c] When title vests and priority. 
—(1) It has been laid down in gen- 
eral terms that grants in aid of rail- 
roads are usually grants in presenti. 
Seaboard Air Line R. Co. v. Special 
Road, ete., Dist. No: 1 Bond Trustees, 
91 Fla. 612, 108 S 689, 46 ALR 870. 
(2) Under Li. (1879) c¢ 3167, the gran- 
tee railroad company did not acquire 
title until the road opposite the land 
granted had been completed to the 
extent contemplated by the statute, 
and the deed from the trustees of the 
internal improvement fund to land 
included in the grant to the railroad, 
issued after the survey of the route 
had been filed, but before the road 
opposite the deeded land had been 
completed, carried title to the grantee 
in the deed as against the railroad 
company. Yager v. McNeill, 60 Fla. 
400, 53 S 12. (3) Payment for serv- 
ices in procuring patents has priority 
over mere legislative grants to rail- 
roads where title under the condi- 
tions of such grants has not been per- 
fected. Morgan v. Dunwoody, 71 Fla. 
125, 70 S 1005. 

[d] Reserved lien of state.—The 
swamp lands appropriated by Acts 
(1855) p 314, to the construction of 
the road of the Cairo & Fulton Rail- 
road Company were subject to the 
lien reserved by the state in its own 
favor to secure payment of the bonds 
issued by it for the benefit of that 
company, and passed to the purchaser 
at the foreclosure sale made under 
Acts (1866) pp 107, 115, but those 
lands which had been conveyed by 
the counties in payment of subscrip- 
tions did not pass by the sale. Chou- 
teau v. Allen, 70 Mo. 290. f 

{e] Compliance with conditions.— 
(1) Lands granted by L. (1895) ec 
4475, as payment for the construction 
of a railroad in accordance with cer- 
tain specifications and through a par- 
ticular area, cannot be recovered by 
the grantee, unless the railroad is 


Provision was sometimes 
made for the selection of lands‘in lieu of lands within 
the place limits which for some reason were not 
available to satisfy the grant.°® A state grant in aid 
of a railroad of swamp lands, to be selected within 
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a specified distance on each side of its road, provid- 
ing that if there was not enough of such land within 
those limits, the deficiency might be made up from 
any swamp lands in three named counties, has been 
held to be a float, the right of selection belonging 
to the state; so that before such selection was made 
the state had the right to grant any lands provided 
only that it retained enough to satisfy the prior 
grant to the railroad.®® 
Appropriation or grant by county. 
to which swamp lands have been granted have also 
been sometimes authorized to appropriate such lands 


The counties 


in aid of railroads,’° but the power of a county in 


eonstructed in accordance with the 
specifications and through such par- 
ticular area. Tampa, etc., R. Co. v. 
Catts, 79 Fla, 235, 85 S 364. (2) A bill 
in equity for relief in the nature of 
specific performance and for injunc- 
tion brought by the grantee should 
positively allege all ultimate facts 
essential clearly to show the happen- 
ing or performance of all conditions 
precedent. Catts v. Tampa, etce., R. 
Co., 75 Mla. 744, 79 S 168. (3) A bill 
which does not comply with the fore- 
going requirement is demurrable. 
Catts v. Tampa, etc., R. Co., supra. 
(4) Under the Minnesota act of March 
9, 1875, granting swamp lands of the 
state in aid of the construction of the 
road of the Duluth & Iron Range Rail- 
road Company, the executive depart- 
ment of the state was vested with 
authority to determine not only as to 
the proper construction of the road, 
but also as to whether the route se- 
lected was in compliance with the act; 
and, in the absence of fraud, its de- 
termination of such questions in favor 
of the company, and the conveyance 
to it of a portion of the lands in ac- 
cordance with the provisions of the 
act, were conclusive upon the state, 
not only as to the lands so conveyed, 
but as to all others earned, and to 
which the company was entitled, un- 
der the terms of the grant. State v. 
Duluth, ete., R. Co., 97 Fed. 353. 

[f] Right of way.—(1) Legisla- 
tive grant of two hundred foot right 
of way to railroads was conclusive de- 
termination as to reasonable and nec- 
essary quantity, and on performance 
of conditions carried right to posses- 
sion. Seaboard Air Line R. Co. v. 
Special Road, ete., Dist. No. 1 Bond 
Trustees, 91 Fla. 612, 108 S 689, 46 
ALR 870. (2) Questions as to di- 
mensions of right of way are not 
open to judicial investigation, regard- 
less of new or unexpected conditions 
subsequently arising. Seaboard Air 
Line R. Co. v. Special Road, ete., Dist. 
No. 1 Bond Trustees, supra. (3) 
Legislative grant is equal in dignity 
to a patent, and all those acquiring 
title to public lands over which a 
right of way to a railroad has been 
granted take subject thereto. Sea- 
board Air Line R. Co. v. Special Road, 
etc., Dist. No. 1 Bond Trustees, su- 
pra. (4) Mere nonuser by a railroad 
company of part of the right of way 
granted by the state parallel with, 
and contiguous to, that in actual use 
did not cause it to revert to the pub- 
lic. Seaboard Air Line R. Co. v. Spe- 
cial Road, ete., Dist. No. 1 Bond 
Trustees, Supra. (5) General law for 
incorporation of railroads and canals 
did not affect a prior statute granting 
railroad rights of way. Seaboard 
Air Line R. Co. v. Special Road, etc., 
Dist. No. 1 Bond ‘Trustees, supra. 
(6) Grants of rights of way are grants 
in presenti, but it takes effect on 


this respect is strictly limited by the statute,“+ and 
a county having no statutory authority to grant such 
aid cannot donate its swamp lands to a railroad un- 
der the guise of a contract for the reclamation of 
the lands.72, Where a proposition for appropriating 


definite location of road as of date of 
grant. Seaboard Air Line R. Co. v. 
Special Road, etce., Dist. No. 1 Bond 
Trustees, supra. 

66. St. Paul, etc., R. Co. v. Brown, 
24 Minn. 517. 

[a] Amount granted.—The act of 
March 6, 1863, which granted to the 
St. Paul & Pacific Railway Company 
seven miles of swamp lands “‘on each 
side of said line’ for a certain dis- 
stance, was a grant of seven, and not 
fourteen, full sections per mile. St. 
Paul, etc., R. Co. v. Brown, 24 Minn. 
ya 

67. Minneapolis, etc., R. Co. v. Du- 
AED etc., R. Co., 45 Minn. 104, 47 NW 
464. 

68. St. Paul, etc., R. Co. v. Brown, 
24 Minn. 517. 

69. Minneapolis, ete., R. Co. v. Du- 
luth, etc., R. Co., 45 Minn. 104, 47 
NW 464. iz 

[a] Where there was not enough 
swamp lands in the three counties 
named to fill such grant, and there 
was enough outside these counties to 
fill a grant to another road, the state 
had no right to appropriate to the 
latter lands in the counties, at least 
after the first road’s grant had, by 
selection, attached specifically to 
such lands. Minneapolis, etce., R. Co. 
v. Duluth, ete., R. Co., 45 Minn. 104, 
47 NW 464. 


sone See Chouteau y. Allen, 70 Mo. 
ek Moss v. Kauffman, 131 Mo. 424, 


33 SW 20. 

[a] Conveyance in payment of 
subscrintion.—Under Gen. St. (1865) 
ec 63 § 20, providing that a county 
might mortgage or sell its swamp 
lands to pay its subscription for rail- 
road stock, a county had no right to 
deed its Swamp lands in payment of 
such subscription. Moss v. Kauff- 
man, 1381 Mo. 424, 33 SW 20. 

{b] Construction of statute.—A 
statute providing that any county 
through which a certain railroad may 
run, and every county through which 
any other railroad may run, with 
which the first road may be joined, 
connected, or intersected, is author- 
ized and empowered to aid in the 
construction of the same or of such 
other road with which it may so con- 
nect, using its swamp lands for that 
purpose, does not require that the 
road ,to be aided shall be actually 
built before the vounty is authorized 
to give it aid, but the authority to 
construct the connecting road and the 
entering into a contract for its con- 
struction form a connection within 
the meaning of the statute so as to 
uphold the mortgage and. conveyance 
by the county of its swamp and over- 
flowed land in aid of such railroad. 
Kenicott v. Wayne County, 16 Wall. 
(U.'S.) 452, 21 L. ed. 319. 

72. Cape Girardeau, etc., R. Co. v. 
Hatton, 102 Mo. 45, 14 SW 768 [foll 
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§§ 303-305] 


the swamp and overflowed lands of a county to aid 
in the construction of a railroad has been ratified by 
the voters of a county, a contract in accordance 
therewith, made with the company, cannot be con- 
strued as entitling the company to a cash indemnity 
paid by the government to the county for swamp 


lands sold before selection.73 
Forfeiture or revesting in state. 


that an amendment to a state constitution, providing 
generally the manner in which “all swamp lands now 
held by the state” should be disposed of, did not 
operate as a forfeiture or resumption of a grant 
of swamp lands previously made by the legislature 
to a railroad company, although the company was 
in default under the conditions of the grant;‘* but 
it has also been held that the interest’ of a railroad 
in lands granted to it was revested in the state with- 
out the further act on its part, on failure of the 
railroad company to complete the last section of its 
road within the time limited by the grant.’ 


St. Louis, etc., R. Co. v. Wayne Coun- 
ty, 125 Mo. 351, 28 SW 494; Brown 
Est. Co. v. Wayne County, 123 Mo. 
464, 27 SW 322]. 

73. Palmer v. Howard County, 45 
Towa 61. 

[a] Rule applied notwithstanding 
a subsequent act of the legislature 
recited that ‘‘the proceeds” of the 
swamp lands had been donated to the 
railroad company. Palmer v. Howard 
County, 45 Iowa 61. 


74.) State v. Duluth, ete.,~ R= ‘Co., 
97 Fed. 353. 
[a] Change of location of road.— 


Such amendment did not prevent the 
grant from attaching to a new loca- 
tion, especially where it appeared 
that, because of deficiencies within 
the grant limits, the grant would, 
in any event, cover all. the swamp 
lands in the region in controversy, 
so that the lands which would pass 
under the grant were in no wise 
changed by the change of location. 
Cobb v. Clough, 83 Fed. 604. 

75. White, etc., Townsite Co. v. J. 
Neils Lumber Co., 100 Minn. 16, 110 
NW 371. 

fa] But “forfeiture,” as used in 
the act of March 9, 1878, providing 
that lands granted to Duluth, D. & I. 
R. Go. by the act of March 9, 1875, 
shall, in case of forfeiture by such 
company, be transferred to the D. & 
W. R. R. Co., means a forfeiture such 
as must be asserted by judicial pro- 
ceedings on the part of the state, 
and it does not refer to a forfeiture 
which, will take effect immediately 
upon the breach of the condition. 
Minneapolis, ete., R. Co. v. Duluth, 
etc., R. Co., 45 Minn. 104, 47 NW 464. 

7G. Direct grants by act of con- 
gress in general see supra §§ 151-157. 

School land grants see supra §8§ 
161-181. 

Swamp and overflowed land grants 
see supra §§ 257-268. 

77. Downer v. Graham, 21 F. (2d) 
732; Campbell v. Flying V Cattle Co., 
25 Aniz. 577, 220 P 4175) Columbus, 
etc., Electric R. Co. v. Nelson, 9 Oh 
NPNS 56; Brigham City v. Rich, 34 
Utah 130, 97 P 220. See Werling v. 
Ingersoll, 181) U. S. 132, 21 St. 570, 
45 Ll. ed. 782 [aff 182 Ill. 25, 54 NE 
1008]; Foley v. Harrison, 15 How. 
Gras ictoo, 04 eds Si6ie iiath so lua 
Ann: 75]; Lessieur v. Price, #2 How. 
(U. S.) 59,13 L. ed. 893; Doll v. Mea- 
dor, 16 Cal. 295; Godwin v. Davis, 74 
Miss. 742, 21 S 764. 

[a] Nature of state’s title or hold- 
ing.—(1) Lands granted New Mexico 
by Enabling Act are not held in trust. 
Downer v. Graham, 21 EF. (2d) 732. 
(2) Land granted to the state by the 
federal government under the HEna- 
bling Act is held by the state the 
same as any other patentee. Camp- 
bell v. Flying V Cattle Co., 25 Ariz. 
577, 220 P 417.. (3) Lands granted to 
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[§ 304] J. Grants for Internal Improvements or 
Public Institutions or Buildings’°—1. In General— 
a. Grants of Public Lands. 
to time made various grants to states of portions of 
the public domain to aid in internal improvements, 
and for various public buildings or institutions,?? 


Congress has from time 


and whether or not such grants are in presenti is a 


It has been held 


utes.“ 


Washington by federal government 
under Hnabling Act §§ 12, 17, for leg- 
islative, executive, and judicial build- 
ings, in view of Const. art 16 § 1, 
are owned by state in its fiduciary ca- 
pacity and not in its proprietary ca- 
pacity. State v. Clausen, 134 Wash. 
196, 235 P 364. 

[b] In Oklahoma (1) Const. art 
11 § 1 provides for the acceptance by 
the state of all grants of land and 
donations of money by the United 
States under the Enabling Act, for the 
purposes and upon the conditions and 
limitations named therein. Haskell 
Vv. Haydon, 33 Ok]. 5618, 126 P 232. 
(2) Section 33 was reserved by acts 
applicable to the territory for public 
building purposes. Magnolia Petro- 
leum Co. v. Price, 86 Okl. 105, 206 P 
1033 [aff 267 U. S. 415, 45 SCt 312, 69 
L. ed. 689]. (3) The subsequent 
grant of § 33 for public buildings, 
and the acceptance of such lands by 
the state by express provision of its 
constitution, constituted a complete 
contract between the United States 
and the state of Oklahoma, and super- 
seded all conflicting previous acts, 
rules, and regulations. Magnolia Pe- 
troleum Co. v. Price, supra. 

[c] Where state has acquired ti- 
tle to land granted for canal purpos- 
es, a Subsequent patent by the Unit- 
ed States to another did not confer 
title on such other as against the 
state. Columbus, etc., Electric R. Co. 
v. Nelson, 9 OhNPNS 56. 

78. See cases infra this note. 

[a] Grants in presenti.—(1) The 
act of congress of May 24, 1828, grant- 
ing lands to the state of Ohio for 
the construction of canals was a 
present grant requiring only an iden- 
tification of the lands. Haynes v. 
Jones; 91 ‘Oh. Sti 197; 140. NEY 469" 
Strong v. Lehmer, 10 Oh. St. 93. (2) 
The act of congress of Sept. 4, 1841, 
granting land to certain states for 
internal improvements, was, as to 
states subsequently admitted, a pres- 
ent grant to each upon its admis- 
sion to the Union. Van Valkenburg 
v. McCloud, 21 Cal. 330 [foll Doll 
v. Meador, 16 Cal. 295, and dist Fo- 
leys Veo blarnisony s Lon Elows) ((U.eS:) 

14 LL. ed. 761 (aff 6: 4a. Ann. 
HO) ihe (3) The act of congress of 
March 6, 1820, granting four sections 
of land to the state of Missouri fora 
seat of government was a present 
grant. Lessieur v. Price, 12 How. 
GOETSS) a9 sels) Led: 1893. 2.4) Phe aet 
of congress of July 5, 1866, granting 
land to the state of Oregon to aid in 
the construction of a wagon road, was 
a grant in presenti. Cahn v. Barnes, 
5 Fed. 326, 7 Sawy. 48. (5) The act of 
congress of July 16, 1894, granting to 
Utah lands for various public institu- 
tions, was in presenti. Brigham City 
vy. Rich, 34 Utah 130, 97 P 220. (6) 
The act of congress of May 5, 1864, 


matter to be determined according to the intention of 
congress, as evidenced by the wording of the stat- 
Such grants should be strictly construed 
against the grantee and pass nothing but what is con- 
veyed in clear and explicit language.7® 
the grants have been for designated improvements 
rather than for improvements generally, and as the 
construction of such grants is in most respects of 
little general importance, it is deemed sufficient to 
refer in the note to some of the cases in which the 
various grants have been construed.®° 

[§ 305] b. Grants of Proceeds of Sales. 
gress has also granted to certain states for internal 


Many of 


Con- 


granting lands to Wisconsin, was in 
presenti, leaving nothing to be done 
to pass title in trust except to segre- 
gate the lands from the general pub- 
lic domain by due selection and cer- 
tification. Mariner v. Oconto Land 
Co., 142 Wis. 531, 126 NW 34. 

[b] Grants not in presenti.—(1) 
The act of congress of March 30, 1822 
was not a present grant, but a res- 
ervation for the use of the state. 
Werling v. Ingersoll, 181 U. S. 131, 21 
SCt 570, 45 L. ed. 782 [aff 182 Ill. 25, 
54 NE 1008 (foll Chicago v. McGraw, 
Charolais SESS oo Mla (2) The act of con- 
gress of Sept. 4, 1841, providing for 
land grants to certain states for in- 
ternal improvements, was not a pres- 
ent grant, as the words “that there 
shall be granted to each State” im- 
ported that the grant should be made 
in the future. Foley v. Harrison, 15 
Hows Ua Sai433, che bared: .7.onetatte 
5 La. Ann. 75, and foll Godwin vy. Da- 
vis, 74 Miss. 742, 21 S 764]. Com- 
pare Van Valkenburg v. McCloud, 21 
Cal. 330. ' 


79. Dubuque, etc., R. Co. v. Litch- 
Sie 23) How. (CU. Ss.) 66; LG. Lered: 

80. See cases infra this note. 

[a] Des Moines River improve- 


ment grant see U. S. v. Des Moines 
Nava) 6te., Co.) 142. U.S) Sly LenS Cer 
308, 35 L. ed. 1099 [aff 43 Hed. 1]; 
Dubuque, etc., R. Co. v. Des Moines 
Valley R. Co., 109 U. S. 329, 3 SCt 188, 
27 L. ed. 952; Wolsey v. Chapman, 101 
Wir Sa bby, 25 aa. eds 95 = Du birques 
ete., R. Co. v. Litchfield, 23 How. (U. 
S35) 66163 sted 500 ers Vem Des 
Moines Valley R. Co., 84 Fed. 40, 28 
CCA 267 [aff 70 Fed. 435]; Whitehead 
v. Plummer, 76 Iowa 181, 40 NW 709; 
3ullard v. Des Moines, etc., R. Co., 
62 Iowa 382, 17 NW 609; Des Moines 
Nav., etc., Co. v. Cooper, 41 lowa 275; 
Stone v. McMahan, 4 Greene (Iowa) 
ff 


2. 

{b] Fox and Wisconsin Rivers im- 
provement grant see Zemlock v. U. 
S., 73 Wis. 363, 41 NW 445; Veeder 
vy. Guppy, 3 Wis. 502. 

[ec] Oregon wagon road grant see 
U. S. v. Dalles Military Road Co., 140 
US. b99, ES Ct 988) 36 Wied. 5.60) 
[rev 42 Fed. 351, 41 Fed. 493, 40 Fed. 
114]; U.S. v. Willamette Valley, ete., 
Wagon Road Co., 55 Fed. 711; U. S. 
v. Dalles Military Road Co., 51 Fed. 
62:9) 2 CEAVEL9 fiafiil4s: Us Si t49o as 
SCt 465, 3% Iu. eds 36245) Ul. 3S war Cal= 
ifornia, etc., Land Co., 49 Fed. .496, 
1 @©CA 330) [att 148 U. S..34, 13 SCu45s, 
37 L. ed. 354]; Pengra v. Munz, 29 
Fed. 830; Altschul vy. Clark, 39 Or. 
Bio WOOs Wn Otis 

[d] St. Mary’s River canal grant 
see U. S. v. Michigan, 190 U. S. 379, 
23 SCt 742, 47 L. ed. 1103. 

[e] Western reserve and Miami 
road grant see Hollister vy. Hunt, 9 
Oh, 8. 


10245,[50:0. 54) | 


improvements a certain percentage of the “net pro- 
ceeds” of public lands lying within the state and 
afterward sold by the United States;8! but under 
such a grant the state is not entitled to a percentage 
on the value of lands disposed of by the United 
States in satisfaction of military land warrants.°? 
In a proceeding by the state to recover the amount 
so granted the United States may offset a claim 
against the state on state bonds held by the United 
States.*8 " 

[§ 306] 2. Conditions or Covenants of Grant. 
Whether conditions annexed to a grant are condi- 
tions precedent or subsequent is a matter which must 
be determined by the terms of the grant,®* and, in 
determining whether or not a provision was a condi- 
tion subsequent or an enforceable covenant, the 
court has considered the terms and purposes of the 
erant.8° <A grant in aid of a road, subject to the 
condition that the road be completed within a limited 
time, becomes absolute upon the performance of the 
condition within the time limited,*® and where the 
government has made a grant in presenti to aid in 
the construction of a road, with a condition subse- 
quent that the road be completed in a certain time, 
a construction of the road after the time limited in 
the grant, but before the assertion of a claim to a 
forfeiture, is sufficient to prevent a forfeiture.*’ The 
view has been taken that the function of the gov- 
ernor of a state to which a land grant for the-con- 
struction of a canal and harbor was made in deter- 
mining whether or not to issue his certificate, that 
the canal and harbor had been construed in con- 
formity with the act of congress, is not one of a 
purely ministerial character but is one involving the 


81. See Indiana v. U. S., 148 U. 
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CCA 16 (mod on other grounds 249 U. 


, tc bP By 


: Sate 
_[§§ 805-807 
exercise of discretion on his_part.8® © x 
[§ 307] 3. Lands Included in Grant or Subject tc 
Selection. Whether lands are within the limits or 
subject to the operation of a grant for internal im- 
provements is not a question of fact within the 
rule which makes the consideration and judgment 
of the land department upon questions of fact final.®? 
The land department cannot enlarge the limits of a 
grant of land by congress, and its act in issuing pat- 
ents thereunder for lands lying outside the boundary 
fixed by the grant itself will not convey title,®® and 
the patents may be caneeled at the suit of the gov- 
ernment.°! .Under a grant of public lands to a state 
for the improvement of the navigation of a river, to 
be selected in alternate sections within a specified 
distance of the river, the fact that government and 
state officers, in plats and lists of lands elected, mis- 
took a branch of the river for the main river, in con- 
sequence of an imperfect knowledge of the geography 
of the county, will not affect the validity of the 
grant as really made, nor subject the lands along the 
main river to a subsequent railroad grant, within the 
description of which they would otherwise fall.°? A 
erant to a state of alternate sections of land to aid 
in the construction of a canal implies a grant of a 
right of way for the canal through the sections re- 
served to the United States.°? A grant to a state in 
aid of internal improvements does not inelude, or 
authorize the state to select, land previously grant- 
ed to the state for other purposes,®* or otherwise dis- 
posed of®® or reserved®® by the United States, or 
land which is oceupied by a claimant who has ac- 
quired rights therein under the general land laws.®? 
A decree in a bill in equity brought by the United 


individual on credit did not pass, al- 


a 


S248) 13) SCt 15647437 La: ved. 401,28 
©t. Cl, 5538. [aff 26 Ct. ‘Cl. 583) Ccon- 
struing Acts Congr. March 2, 1855 ¢c 
39 sand) March 3)!185% c. 104). 

{a] In Oklahoma Const. art 11, 8 
1 provides for the acceptance by the 
state of all donations of money by the 
United States under the Enabling Act 
for the purposes and upon the condi- 
tions and limitations named therein. 
Haskell v. Haydon, 33 Okl. 518, 126 P 
232. 

82. Iowa v. McFarland, 110 U. S. 
A471, 4 SCt 210, 28 L. ed. 198 (constru- 
ing Acts Congr. March 3, 1845 ¢ 76, 
and April 18, 1818 c 67). 

S35 Uses. Vv. Lroulsianay 127° U4S: 
~182, 8 SCt 1047, 32 L. ed. 66 [rev 23 
Gime) mcoo ¢ 

84. See infra this note. 

[a] Conditions subsequent.—The 
grants of land by congress in 1822 
and 1827, in aid of the Illinois and 
Michigan Canal, vested the lands at 
once in the state, the conditions as 
to filing maps.and commencement and 
completion of the canal being condi- 
tions subsequent, and an entry and 
patent of part of the land, subsequent 
to such acts, vested no title in the 


pe rensee Wheeler v. Chicago, 68 Fed. 
526. 
85. U. S. v. Southern Oregon Co., 


225 Fed. 560 [aff 241 Fed. 16, 154 CCA 
16 (mod'on other grounds 249 U. S. 


589 mem, 39 SCt 387 mem, 63 L. ed. 
791 mem) ]. 
[a] Enforceable covenant. — (1) 


The provision in the grant by the act 
of congress of March 3, 1869, of pub- 
lic lands to the state of Oregon in 
aid of a military road, requiring ‘‘that 
the lands shall be sold to any one 
person only in quantities not greater 
than one quarter section and for a 
price not exceeding two dollars and 
fifty cents per acre,’ was not a con- 
dition subsequent, but an enforceable 
eovenant. U. S. v. Southern Oregon 
Co., 225 Fed. 560 faff 241 Fed. 16, 154 


S. 589 mem, 39 SCt 387 mem, 63 L. ed. 
791 mem)]. (2) Compliance with such 
covenant is not a mere matter of 
good faith, and one to whom the state, 
under the act of congress of June 18, 
1874, conveyed its interest must ob- 
serve the conditions. U.S. v. South- 
ern Oregon Co., supra. (3) The cove- 
nant in question applied to sales 
made after the first five-year period 
fixed for the construction of the road. 
Southern Oregon Co. v. U. S., 241 Fed. 
16, 154 CCA 16 [mod on other grounds 
249 U. S. 589 mem, 39 SCt 387 mem, 
63 L. ed. 791 mem]. 


86.  Pengra v. Munz, 29 Fed. 830. 
87. U. S. v. Willamette Valley, 
etc., Wagon Road Co., 54 Fed. 807. 


88. Peo. v. State, 29 Mich. 320, 18 
AmR 89. 
8s9. U.S. v. Coos Bay Wagon-Road 


Co., 89 Med) 151. 

Conclusiveness of decisions of land 
department in general see infra §§ 
484-488, 

90. U.S. v. Coos Bay Wagon-Road 
Co., 89 Fed. 151. 

91. See infra: §§ 512, 514. 

92. Dubuque, etc,, R. Co. v. Des 
Moines Valley R. Co., 109 U. S. 329, 3 
SCt 188, 27 L. ed. 952. 


93. Werling v. Ingersoll, 181 U. S. 
13h, 21 -SCt 570; *4b..Ja. sed’ (S2" fart 
182 Ill. 25, 54 NE 1008]. 


94. Lake Superior Ship-Canal, etce., 
Co. v. Finan, 155 U. S.. 385, 15 SCt 115, 
39 L. ed. 194 [rev 44 Fed. 587]; Lake 
Superior Ship Canal, ete., Co. v. Cun- 
ningham, 155 -U. S. 3540 lb" St 1103; 
39 L, ed. 183 [aff 44 Fed. 587]; Lake 
Superior Ship-Canal, etce., Co. v. Cun- 
ningham, 44 Fed. 819 [aff 155 U. S. 
354, 15 SCt 108, 39 L. ed. 183]; Illinois, 
etc., Canal v. Haven, 10 Ill. 548. 

95. Creps v. Wilkinson, 9 Oh. 200. 

[a] For rights of grantees in case 
of conflicting wagon road and railroad 
grant see U. S. v. Oregon, etc., R. Co., 
8 F.2 (2d) 645: 

[b] Lands previously sold to an 


though the purchaser had defaulted, 
where an extension of credit had been 
given which had not expired at the 
time of the grant to the state. Creps 
v. Wilkinson, 9 Oh. 200. 

[c] Pending a determination as to 
whether certain land is included in a 
prior grant, it cannot be selected by 
the state as part of the land, granted 
to it for internal improvements. 
Shepley v. Cowan, 91 U. S. 330, 23 L. 
ed. 424. 

[ad] Showing that land was not 
within exception contained in grant.— 
A complaint in an action at law by 
one claiming under a grant excepting 
all lands theretofore ‘reserved to the 
United States or otherwise appro- 
priated by act of congress or other 
competent authority,” to recover land 
subsequently entered by, and patent- 
ed to, defendant under the lands laws, 
in order to state a cause of action and 
overcome the presumption in favor 
of the patent, must show affirmative- 
ly that at the time the grant became 
fixed in place the land in question was 
not within the exception. Bastern 
sirgies Land Co. v. Brosnan, 147 Fed. 


96. Wolsey v. Chapman, 101 U. S. 
755, 25 L. ed. 915; Patterson v. Ta- 
tum, 18 F. Cas: No. 10,830, 3 Sawy. 
164; Spaulding v. Martin, 11 Wis. 
262. See Copley v. Dinkgrave, 27 La. 
Ann. 601. 

97. Terry v. Megerle, 24 Cal. 609, 

85 AmD 84, 
_ la]. Priority of right gives prior- 
ity of title, in the case of a conflict 
between a preémption claim and the 
location of an internal improvement 
land warrant on lands granted to the 
state by congress. Ellis v. Old, 16 La. 
Ann. 146. See Copley v. Dinkgrave, 
27 La. Ann, 601. 

[b] An act of congress confirming 
selections made by a state does not 
embrace or affect preémption rights 
previously acquired by individual set- 
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States to avoid patents for internal improvement 
land on the ground of forfeiture is a bar to a subse- 
quent suit against the same defendant to recover the 
same land on the ground that it was not included in 


the grant. 


[§ 308] 4. Selection and Certification. 
sional grants are frequently of certain amounts of 
land to be selected by the state,®® or by the land of- 
ficers,1 and such a grant does not attach to any 
particular lands until the selections have been made, 
and approved by the land department,? when the 
general gift of the quantity becomes a particular gift 
of the lands located, vesting in the state a perfect. and 
In the case of certain 
grants a patent to the state has been regarded as 


absolute title to the same.® 


tlers by conforming to the requisi- 
tions of the statute. Doe vy. Stephen- 
9 Ind. 144. 

Unsurveyed land lying within 
the boundaries of a grant reserving 
from its operation all lands to which 
homestead or preémption rights had 
attached, which at the date of the 
grant was occupied by a homestead 
settler, who took timely action after 
its survey to acquire title, is not sub- 
ject to the grant, and its certification 
thereunder by the land department 
conveys no title. U.S. v. Coos Bay 
Wagon-Road Co., 89 Fed. 151. 

[ad] Land merely occupied by a 
settler who has made no filing thereon 
under the land laws at the time of 
the grant to the state for internal 
improvements passes under a grant 
expressly excepting lands theretofore 
reserved or otherwise appropriated. 
Eastern Oregon Land Co. v. Brosnan, 
147 Fed. 807. 

98. U. S. v. California, etc., Land 
Co., 192 U. S. 355, 24 SCt 266, 48 L. ed. 
476 [rev 103 Fed. 549]. 

99. See cases infra this note; 
text and notes 2, 3 

[a] How amount of grant made 
up.—A grant by act of congress of 
four sections of the public lands to 
a state, for the purpose of fixing the 
seat of government there, to be lo- 
cated under the direction of the legis- 
lature of the state, in one body as 
near as might be, did not oblige the 
state to select four entire sections, 
but autharized it to select fractional 
parts of more than four sections to 
make up the amount of land granted. 
Lessieur v. Price, 12 How. (U. S.) 
69, 13°L: ed: 893. 

[b] When selection made.—S8 U. S. 
St. at L. pp 118-120, granting lands 
to Ohio in aid of the construction of 
a canal, was not authority for the 
state’s appropriating lands prior to 
the enactment of such statute. State 
v. Fenn, 10 OhNPNS 325. 

[c] Survey a prerequisite to selec- 
tion.—A state has no right to select 
and locate the lands granted it by Act 
Congr. Sept. 4, 1841 § 8, for internal 
improvements until after the lands 
have been surveyed by the general 
government. Terry v. Megerle, 24 
Cal. 609, 85 AmD 84 [disappr Doll v. 
‘Meador, 16 Cal. 295, and foll Hastings 
v. Jackson, 46 Cal. 234]. 

[ad] Effect of right to select.— 
Where the state had the exclusive 
right under its Enabling Act to select 
unoccupied and unclaimed nonmineral 
Jands, the right of selection carried 
with it the right to take and continue 
in possession, at least until some one 
with a better right claimed the lands 
or they were. found to be mineral 
lands, and, where the state transfer- 
red its right to another, the other 
could exclude mere intruders until 
the federal government asserted its 
rights and had the state’s selection 
set aside. McKinney v. Carson, 35 
Utah 180, 99 P 660. 

1. Koch v. Streuter, 232 Tll. 594, 83 
NE 1072. 

2. Altschul v. Gittings, 102 Fed. 
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and 
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Congres- 


lands.°® 


36; Koch v. Streuter, 232 Ill. 594, 83 
NE 1072. 

[a] In the absence of due selec- 
tion, the state does not acquire title 
to these lands under this statute. 
popes Veo Myers, nit. Ohe Cire CtacNase 

[b] The only legal evidence of the 
selection of lands given to the state 
of Indiana by the act of congress of 
March 2, 1827, isa certified copy there- 
of from the office of the secretary of 
the treasury at Washington, unless it 
be made to appear that the original is 
no longer to be found there. Doe v. 
prehension, 1 Ind. 115, Smith (Ind.) 


[ec] Selection by company to which 
state’s interest transferred.—A like 
rule requiring selection and approval 
has been applied where the state of 
Oregon transferred to a corporation 
its rights under the act of congress 
of July 5, 1866 granting lands to the 
state for a wagon road. Boe v. Ar- 
nold, 54 Or. 52, 102 P 290, 20 AnnCas 


533; Altschul v. Clark, 39 Or. 315, 65 | 


Pr 9or, 

[d] Effect of selection on grantee 
of company making selection.—W here 
a military wagon road company, as 
assignee of the state, has filed its se- 
lection of lands under the act of con- 
gress of July 5, 1866, granting to Ore- 
gon land in aid of a military wagon 
road, and thereafter a part of the 
land is withdrawn by the secretary of 
the interior and other land selected 
by the company in place of the lands 
withdrawn, a grantee of the company 
is estopped from claiming land cover- 
ed by the original selection. Boe v. 
Arnold, 54 Or. 52, .102 P 290, 20 
AnnCas 533. 

[e] Right of secretary of interior 
to reject selection.—Where the state, 
entitled under its Enabling Act toa 
grant of unoccupied and unclaimed 
nonmineral lands, made a selection, if 
the lands were of the character grant- 
ed, the secretary of the interior could 
not defeat the state’s rights by re- 
jecting the selection, his approval 
being merely evidence that the lands 
selected were subject to the grant. 
McKinney v. Carson, 35 Utah 180, 99 
P 660. 


S. . Lessieur y. Price, 12-How. (U. 
S.)) 59) $13 a ede “893.5 Patterson’. Vv. 
Tatum, 18 F. Cas. No. 10,830, 3 Sawy. 
164 [appr Doll v. Meador, 16 Cal. 295]; 
Godwin v. Davis, 74 Miss. 742, 21 S 
764 [foll Van Wyck v. Knevals, 106 
LENS? 360; eS Ct oO weieeLe eds 201i; 
Brigham City v. Rich, 34 Utah 130, 
97 P 220. 


[a] Where the state of Qhio un- 


der authority of the act of congress 


of May 24, 1828, selected lands for 
canal purposes, entered on and exer- 
cised acts of ownership over them, 
and designated the bourdaries, the 
state’s title became vested as against 
the United States and all persons 
claiming under. Haynes v. Jones, 91 
Oh. St. 197, 110 NE 469. 

[b] he approval of the United 
States land department of the list of 
lands to be transferred to Louisiana 
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taking effect as of the date of the location and selee- 
tion of the land,‘ and the regularity of the selection 
cannot be questioned by one who does not claim 
under either the state or the United States.® 
an act of congress has confirmed to a state and its 
grantees certain lands erroneously certified to the 
state by the secretary of the interior under a prior 
erant for an internal improvement, the United States 
is estopped from asserting any claim or right to such 


Where 


[§ 309] 5. Disposal of Lands by State or Corpo- 
ration Carrying Out Purpose of Grant. 
to the disposal of land granted to the states are gov- 
erned by the Granting Act and the state statutory 
and constitutional provisions applicable.* 


Questions as 


Ordinari- 


under the donation act of 1841 vested 
the title to those lands in the state, 
subject to any equitable right exist- 
ing at the time to the lands, and there 
was not reserved to the land depart- 
ment the power to annul the vested 
title .of the state by subsequently 
eonferring on other parties an un- 
conditional and conclusive title to 
the same land. Ludeling v. Vester, 
20 La. Ann. 433. 

[ce]: Presumption of selection.— 
The fact that a grant was confirmed 
by subsequent acts of congress and 
accepted by acts of the state raises a 
presumption that a_ selection was 
properly made. Strong v. Lehmer, 10 
OV Sts 93: 

[d], Evidence.—In a suit by canal 
trustees for a trespass upon certain 
lands alleged to belong to them, a 
list of lands selected by the state for 
the completion of the canal, embrac- 
ing the lands trespassed upon, is 
prima facie evidence to establish ti- 
tle in the trustees. Evans v. Wabash, 
ete, Canals) Ind: 319. 

4 Patterson v. Tatum, 
No. 10,830, 3 Sawy. 164. Compare 
Brigham City v. Rich, 34 Utah 130, 
97 P 220 (on a selection by the state 
of land within terms of grant, which 
selection was afterward approved by 
the secretary of the interior, the 
state’s title related back to the date 
of the grant, or in any event to the 
date of such selection). 

Grants for internal improvements 
as grants in presenti see supra § 304. 

Relation back of patents in general 
see infra § 502. 

5. Godwin v. Davis, 74 Miss. 742, 
21S 7h4. 

6 U. S. v. Des Moines Valley R. 
Co., 84 Fed. 40, 28 CCA 267 [aff 70 
Fed. 435]. 

[a] Reservation in Confirmatory 
Act.—A provision in the Confirma- 
tory Act that nothing therein should 
be so construed as to adversely affect 
any existing right or title, or right to 
acquire title, under the homestead 
and preémption laws, ete., did not 
reserve to the United States the privi- 
lege of itself asserting the rights of 
homestead claimants. U. S. v. Des 
Moines Valley R. Co., 84 Fed. 40, 28 
CCA 267 [aff 70 Fed. 435]. 

7. See cases passim this section. 

[a] In Arizona (1) acts of the 
land department of an administrative 
or legislative character are not sub- 
ject to judicial review. Davis v. 
Campbell, 24 Ariz. 77, 206 P 1078. (2) 
The land department’s determination 
as to whether land is mineral or 
nonmineral under Pub. Land Code §§ 
45, 46, providing for the sale by the 
state of the nonmineral land, is final 
as to its character as mineral or non- 
mineral land. Campbell v. Flying V 
Cattle Co., 25 Ariz. 577, 220 P 417. 

[b] In Arkansas (1) a deed of the 
state land commissioner to internal 
improvement lands is but prima fa- 
cie evidence of title. Winn v. White- 
house, 96 Ark. 42, 131 SW 70; Winn 
vy. Scraper, 95 Ark. 623, 131° SW 72; 
(2) As between the prima facie evi- 


18 F. Cas. 
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ly, it is the province of the state legislature alone to 
determine the manner in which lands granted by 
congress to the state for internal improvements may 
be disposed of in furtherance of the purposes of the 
grant,® and its action in such matters is final unless 
in violation of some constitutional provision or clear- 
ly contrary to the terms of the grant.°® 
from the state for land as internal improvement land 
is conclusive as against the state and persons claim- 
ing under it that the land was included in the in- 
ternal improvement grant;!° but in Florida it has 
been held that a deed of conveyance, executed by 
the trustees of the internal improvement fund, does 
not carry with it a presumption that the title was in 
them and that they could lawfully convey the prem- 
Where a state has disposed of lands granted 
to it for internal improvements, the United States 
only is entitled to object to the nonperformance of 
the conditions with reference to the disposition of 
2 or to raise the question as to whether the 
lands were disposed of in accordance with the pur- 
One who does not claim under 


ises.1 


the lands,* 


pose of the grant.*® 


dence of title afforded by a donation 
deed from the state land commission- 
er and the prima facie title afforded 
by a deed to internal improvement 
lands, the one prior in time must pre- 
vail. Winn v. Whitehouse, supra; 
Winn v. Scraper, supra. 

{c] In Louisiana Acts (1890) No. 
97 contemplates that state’s donation 
of lands to levee board should be 
open indefinitely for acceptance, and 
that land should be conveyed to board 
from time to time, as required by it, 
and is not affected by Acts (1908) No. 
215. 
111, 76 S 327 (court recognized that 
donation could be canceled by state). 

[ad] In Mississippi (1) Act Febr. 
16, 18388 (L. [1838] p 269), providing 
for the platting and disposition of 
state lands donated for a seat of gov- 
ernment, except blank squares to be 
reserved as commons for the city of 
Jackson, did not constitute a dona- 
tion or grant of the,fee of such 
squares to the city, but was rather 
a dedication of the use thereof to the 
public as commons. Jones v. Jack- 
son, 104 Miss. 449, 61 S 456. (2) A 
square so dedicated, and designated 
on the plat as a promenade, could not 
be used as a site for a city library. 
Jones v. Jackson, supra. 

fe] In Nebraska (1) where state 
by authorized agents executes an am- 
biguous conveyance, and it has been 
definitely understood and acted upon 
by public generally, with state’s ac- 
quiescence, state’s original right to 
assert different. construction, after 
great lapse of time, may be consid- 
ered as abandoned, State v. Cording, 
101 Nebr. 2438, 162 NW _ 652. (2) 
Where the public generally has acted 
upon understanding that state’s deed 
was intended to convey the land in 
question, and the state knowingly ac- 
quiesced in such construction for 
more than forty years, it may be 


bound by such construction. State v. 
Cording, supra. 
[f] In Oklahoma the WPHnabling 


Act did not impose upon the state the 
obligation to sell lands or any of 
them, but merely provided that, if 
sold, they should be sold in the man- 
ner provided for in the grant and ac- 
ceptance by the constitution. Magno- 
lia Petroleum Co. v. Price, 86 Okl. 105, 
206-P 10338 [aff 267 U. S. 415, 45 SCt 
312, 69 L. ed. 689). 

{g] Disposal of canal lands in IIl- 
linois see Peo. y. Chicago, etc., R. Co., 
239 Ill. 42, 87 NE 946; Whipple v. 
Whipple, 109 Ill. 418; Peo. v. Force, 
100 Ill. 549; Williams v. Crean, 25 
Ill. 60; Granger y. Illinois, etc., Canal, 
18 Ill. 448; Granger y. Illinois, etc., 
Canal, 13 ll; 740; Tllinois,- ete, 


State v. Capdervielle, 142 La. | 


PUBLIC LANDS 


Contests. 
A patent 


mined by it.2° 


chasers. 


Canal v. Brainard, 12 Ill. 487; Peo. v. 
Illinois, ete., Canal, 4 Ill. 153; Mlli- 
nois, etc., Canal v. Calhoun, 2 Ill. 521. 

[h] Disposal of canal lands in In- 
diana see Burnet v. Wabash, etc., 
Canal, 50 Ind. 251. 

8. ‘Campbell v. Flying V Cattle 
Co., 25 Ariz. 577, 220 P 417, 418 [eit 
Cye] s.cState iv: Budge, 14 .N. D. 532, 
105 NW 724; Haskell v. Haydon, 33 
OkI. 518, 126 P 232. 

[a] Rule applied in case of grant 
for public buildings pele v. Budge, 
LANNE Dosa. L068 NW 7 

[b] Appraisal.—An pst of the 
state has no power to sell internal 
imprevement lands until they have 
been appraised as provided by stat- 
ute. Crans v. Francis, 24 Kan. 750. 

[c] Absolute sale.—Internal im- 
provement lands of the state can be 
disposed of only by absolute sale, and 
a conditional sale thereof is unau- 
thorized and void. Wright v. Burn- 
ham, 31 Minn. 285, 17 NW 479. 

[d] Proportion of lands to be con- 
veyed.—When a state law conferred 
on.,a ship canal and harbor company 
certain lands granted by congress to 
aid in the construction of a ship ca- 
nal, and provided that, ‘when the gov- 
ernor was satisfied that such com- 
pany had done a specified portion of 
the work required in the construction 
of the canal, he should certify the 
same, and in his certificate ‘‘shall de- 
termine the proportion of said lands 
the said company has become entitled 
to in consideration of said work,” 
whereupon the commissioners of 
school lands should convey by patent 
to the company ‘‘said proportion of 
said lands respectively as selected by 
said company,’ the proportion of 
such lands to be conveyed must be 
based upon the value, and not on the 


quantity. State v. School, ete., Land 
Comrs., 34 Wis. 162. 
Le] ‘Lands which by an act of the 


legislature have been made a trust 
estate for the payment of certain 
bonds and placed under the control 
of trustees appointed by law are sub- 
ject to the power of a court of equity 
to raise therefrom the money due and 
chargeable thereon, and the court 
may appoint its own agents to make 
sales thereof, and compel the trustees 
holding the legal title to execute con- 
veyances for the lands sold by its 
agents. Vose v. Internal Impr. Fund, 
28 F. Cas. No. 17,008, 2 Woods 647. 
[f] Ascertainment of preémption 
rights.—A state legislature has au- 
thority to provide for the appoint- 
ment of commissioners to ascertain 
and report the persons entitled as oc- 
cupants to preémption rights in land 
granted to the state for internal im- 
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either the state or the United States cannot urge that 
the state’s patent of lands selected by it under an 
act of congress making a grant for internal im- 
provements is invalid because the lands were sold for 
less than the price prescribed by such act.** 

A state statute providing that the de- 
cision of the state board of land commissioners on a 
contest shall be final until set aside by a court of 
competent jurisdiction does not authorize an appeal 
from the decision of the board in a contest deter- 


Rights and title of, and sale or assignment by, pur- 
A certificate for canal land which shows 
on its face that a part of the purchase money is un- 
paid is not evidence of legal title.1® 
purchaser of internal improvement land does not de- 
pend upon the faithful application by the state of 
the funds derived from such lands to the purposes 
for which the grants were made.'* 
purchaser from the state to the possession of the 
land has been recognized.+® 
evidence dehors conflicting grants that those last is- 


The title of a 


The right of the 


Where it appears from 


provements, and to make the decision 
of such commissioners final. Bell v. 
Payne, 2 Stew. (Ala.) 414. 

9. Campbell v. Flying V_ Cattle 
Co.'25°> Ariz.1577,0220 BP 41 State Ww. 
Budge, 14 N. D. 532, 105 NW 724, 

[a] Diversion from purpose of 
grant.—The lands granted by con- 
gress to new states for “roads, rail- 
roads, bridges, canals and improve- 
ments of water courses, and drainage 
of swamps” could not be donated to 
schools by the state without consent 
of congress. King v. Missouri River, 
etc., R. Co., 8 Oh. Dec. (Reprint) 187, 
6 CincLBul 213. 

10. Chandler v. Calumet, ete., Min. 
Co., 36 Fed. 665 [aff 149 U. S. 79, 13 
SCt 798, 37 Gi... ed! 6571+) Canny 
Barnes, 5 Fed. 326, 7 Sawy. 48. See 
Pengra v. Munz, 29 Fed. 830. 

11. Doe v. Roe, 13 Fla. 602 (the 
title of trustees is not original, and 
like that of any other person should 
be proved and is subject to be over- 
come by a superior title). 

12. Nichols v. Southern Oregon 
Co., 1385 Fed. 232. 

[a] A subsequent applicant to 
purchase the land cannot raise the 
objection. Nichols v. Southern Ore- 
gon Co., 135 Fed. 232: 

[b] The United States is not es- 
topped from enforcing covenants in 
grant by the fact that officers of the 
government had knowledge that 
lands had been disposed of in viola- 
tion of the terms on which they were 
granted and took no action. South- 
ern Oregon Co. v. U. S., 241 Fed. 16, 
154 CCA 16 [mod on other grounds 
249 U. S. 589 mem, 39 SCt 387 mem, 
63 L. ed. 791 mem]. 

13. State v. Candervielle, 142 La. 
111, 76 S 327. 

[a] State officers having minis- 
terial duty of conveying land to par- 
ticular state agency created: for a 
particular purpose cannot raise thé 
question. State v. Capdervielle, 142 
Lax dal  t6°S 327. 

14. Godwin vy. Davis, 74 Miss. 742. 
21 S 764 

15. Pierson vy. State Land Comrs., 
14 Ida. 159, 93 P 775. . 


ae Dickerson v. Nelson, 4 Ind. 
0. 
ee Scuddy v. Shaffer, 10 La. Ann. 


Disposition and application of pro- 
ceeds see infra § 310 

18. McKinney v. Carson, 35 Utah 
180, 99 P 660. 

[a] State’s selection canceled.— 
Where the state contracted to sell 
land selected, and the secretary of 
the interior afterward rejected the 
selection which was canceled with the 
state’s consent, and the purchaser 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sued were predicated upon prior locations made un- 
der internal improvement certificates in due form 
of law, and those first issued were not founded upon 
sufficient proofs, the last in date of issuance will 
reflect the paramount title.t2 While subsequent pur- 
chasers are charged with notice of the terms and con- 
ditions of the grant,?° where the act making a grant 
for a road authorized the sale of the lands on the 
certificate of the governor that the road was com- 
pleted, bona fide purchasers from the road com- 
pany to which the state had granted its rights had 
a right to rely on such certificate.24 Where the grant 
1S a present grant of the fee simple upon condition 
subsequent, bona fide purchasers of the land will not 
be denied protection as such on the ground that no 
patents had been issued by the United States for the 
land when they purchased.22, Where a purchaser of 
canal lands assigns and delivers his certificate of pur- 
chase to another, the assignor has thereafter no in- 
terest in the lands which will descend to his heirs.23 
Curative or confirmatory acts affecting the rights 
of purchasers have been enacted in some jurisdic- 
tions.*4 ‘ 

Enforcement of lien. Proceedings for the enforce- 
ment or foreclosure of the lien of the state, as ven- 
dor, are usually regulated by statute.25 The fact 
that a sale under decree in a proceeding to enforce a 
state lien for purchase money on internal improve- 
ment land was for an inadequate price is not ground 
acquiesced and surrendered posses- 


sion, the purchaser had _ exclusive 


right to possession until the cancel- 22. 


PUBLIC LANDS 


419 [aff 148 U. S. 49 mem, 13 SCt 465 
mem, 87 L. ed. 362 mem]. ; 
U. S. v. Williamette Valley, 
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for vacating it, in the absence of complaint by the 
state, and where there is no evidence that on a re- 
sale the land would bring more than the debt due 
the state 38 but a purchaser from the state’s ven- 
dee, who is not made a party or served with notice 
of the proceeding on the part of the state to fore- 
close, may, after decree and sale thereunder, and 
before a confirmation of the sale, apply to redeem 
and be allowed to do so.27 

Forfeiture, cancellation, abandonment, and re- 
vertu. In some jurisdictions the failure of the pur- 
chaser to pay installments of the purchase price 
when due is ground for a declaration of forfeiture,?8 
and for cancellation of the certificate of purchase,?® 


and, under some statutes, where a purchaser fails 


to pay the purchase money, the land reverts to the 
state.*° Moreover, the purchaser may, by his con- 
duct, abandon any rights he may have under his con- 
tract.3+ Where the holder of a patent issued by the 
state to lands entered with internal improvement 
warrants consents to the cancellation of his entries 
and authorizes the delivery of the warrants to a third 
person, by whose transferee they are used for the 
entry of other lands, the title to the lands first en- 
tered becomes again vested in the state, and cannot 
be divested by a sale for taxes.?? 

Leases. Provision is sometimes made in respect of 
leasing the lands. 

[§ 310] 6. Disposition and Application of Pro- 
sioner in that regard are subject to 


the control and direction of the state 
land department, to which all dis- 


lation where it did not appear that 
the land was mineral land, and the 
contract of purchase was admissible 
in evidence to show the right of pos- 
session, as against another who en- 
tered and’ damaged the purchaser’s 
property. McKinney v. Carson, 35 
Utah 180, 99 P 660. 

19. Broussard v. 48 La. 
Ann. 230, 19 S 272. 

20. Southern Oregon Co. v. U. S., 
241 Fed. 16, 154 CCA 16 [aff 225 Fed. 
560 (mod on other grounds 249 U.S. 
589 mem, 39 SCt 387 mem, 63 L. ed. 
791 mem)]. 

[a] Where state conveyed subject 
of grant to a corporation for the pur- 
pose of carrying out its conditions, 
one to whom part of the grant was 
subsequently conveyed, although tak- 
ing under patents to the corporation 
which issued directly from the Unit- 
ed States and which purported to con- 
vey land in fee, but which also re- 
cited that they were issued pursuant 
to the act granting the lands to the 
state, was chargeable with notice of 
eonditions contained in such grant. 
Southern Oregon Co. v. U. S., 241 Fed. 
16, 154 CCA 16 [mod on other grounds 
249 U. S. 589 mem, 39 SCt 387 mem, 
63 L. ed. 791 mem]. 

{[b] The burden of establishing 
bona fides is on one who resists for- 
feiture on the ground of being a bona 
fide purchaser. Southern Oregon Co. 
v. U. S., 241 Fed. 16, 154 CCA 16 [mod 
on other grounds 249 U. S. 589 mem, 
39 SCt 387 mem, 63 L. ed. 791 mem]. 

21. U.S. v. Dalles Military Road 
Co., 51 Fed. 629, 2 CCA 419 [aff 148 
U.S. 49 mem, 13 SCt 465 mem, 37 L, 
ed. 362 mem]. 

[a] Facts not constituting notice 
to purchaser.—The fact that the goy- 
ernor’s certificate of the completion 
of the road was dated only about 
eight months after the date of a state 
act granting the lands to a road com- 
pany was not sufficient to put a pur- 
chaser from the road company on 
inquiry as to whether the road had 
been actually built, since there was 
nothing to show that the work might 
not have been commenced before the 
date of such grant. U. S. v. Dalles 
Military Road Co., 51 Fed. 629, 2 CCA 


Pharr, 


etc., Wagon Road Co., 55 Fed. 711. 

23. Wright v. Shepherd, 47 Ind. 
176 (a conveyance made by heirs of 
the purchaser passed no title). 

24. See statutory provisions. 

[a] In Arkansas, under Kirby Dig. 
§ 4852, where a person attacks the 
title of one who holds under a deed 
from the state and fails to producé 
the notes given for the land, and 
does not account for them, he does 
not conclusively show that the pur- 
chase money or some part thereof re- 
mains unpaid, and therefore fails to 
sustain the burden of showing that 
the legal title was in the state. Winn 
vy. Campbell, 94 Ark. 338, 126 SW 1059. 

25. See statutory provisions. 

{a] Notice or process.—Publica- 
tion required by Kirby Dig. § 4849 
was a substitute for personal serv- 
ice, and compliance with its terms 
was imperative to give the court ju- 
risdiction. Winn v. Campbell, 94 
Ark. 338, 126 SW 1059. 

26. Mclain v. Duncan, 57 Ark. 49, 
20 SW 597. 

27. Haskell v. State, 31 Ark, 91. 

[a] The fact that the purchaser 
under the decree has procured a pat- 
ent from the governor, before con- 
firmation of the sale, will not divest 
the chancellor of the power to set it 
aside, and permit the land to be re- 
deemed. Haskell v. State, 31 Ark. 91. 


28. State v. McBee, 109 Okl. 20, 
234) Pb 98. 

29. State v. McBee, supra. 

30. Lewis v. Moorman, 7 Port. 
(Ala.) 522, 

[a] A claim against a purchaser 


for the unpaid purchase money could 
not be enforced by the state. Lewis 
v. Moorman, 7 Port. (Ala.) 522. 


31.. State v. McBee, 109 Okl, 20, 234 
Pe5os- 

82. Slattery v. Glassell, 117 La. 
550, 42 S 1385. 


33. See statutory provisions; and 
cases infra this-note. 

fa] In Arizona (1) under public 
Land-Code §§ 2, 3, 8, 9, 30-82, the 
negotiations for the leasing of lands 
are to be carried on by the state land 
commissioner. Campbell v. Caldwell, 
20Ariz. 377, 181 P 181. (2) But. the 
acts and the conduct of the commis- 


putes, grievances, and other matters 
pertaining to the administration of 
state lands are to be referred. Camp- 
bell v. Caldwell, supra. (3) The land 
department may review findings of 
the state land commissioner and set 
them aside. Hunt v. Schilling, 27 
Ariz. 1, 229 P 99 [reh den 27 Ariz. 235, 
232 P 554]. (4) The power to make 
leases is in the department and not 
in the commission. Campbell v. Cald- 
well, supra. (5) In passing on ques- 
tions of leasing of state lands, the 
state land department is a judicial 
body of limited jurisdiction, governed 
by the statute creating it. Hunt v. 
Schilling, supra. (6) A lease to the 
owner ot a homestead adjoining land 
in preference to a lessee seeking a 
renewal lease has been held proper. 
Boice v. Campbell, 30 Ariz. 424, 248 P 
34. (7) Hnabling Act § 28 prohibits 
the state from leasing lands granted 
for more than five years, except by 
public auction after due advertise- 
ment. Boice v. Campbell, supra. (8) 
A construction of Pub. Land Code § 
37, recognizing a preferred right toa 
renewal in the holder of a _ lease, 
might result in violation of the fore- 
going provision of the Enabling Act. 
Boice v. Campbell, supra. (9) The 
appraisal of improvements is, under 
L. (1921) ¢ 79, a condition subsequent 
to issuance of a new lease therefor, 
and an applicant for a lease cannot be 
compelled to wait until the appraisal 
of improvements or payment: there- 
for before the lease will issue. Hunt 
v.- Schilling, supra. (10) The mere 
filing of a written application for a 
lease. does not confer upon applicant 
any interest in the land other than 
that of general public. Campbell y. 
Caldwell, supra. (11) The state land 
department or land commissioner 
may, in their discretion, refuse to 
execute an institutional grazing land 
lease although applicant is the first 
and only person to apply therefor and 
has made application in the pre- 
scribed form and manner. Campbell 
v. Caldwell, supra. (12) The right of 
the state land department to vacate 
its decision awarding a lease to one 
of two applicants has been denied. 
Hunt vy. Schilling, supra. (13) An 


1028 [50 C.J.] 


ceeds. 


erty, 
benefit of the public.®® 


pose.*7 


applicant for an institutional grazing 
land lease cannot maintain an action 
to compel the execution of a lease up- 
on the land commissioner’s refusal to 
make the lease applied for, where, be- 
fore bringing action, he did not pre- 
sent, or offer to present, his grievance 
to the state land department. Camp- 
bell vy. Caldwell, supra. (14) A dis- 
satisfied applicant for a lease from 
the land department may appeal to 
the superior court, under the express 
proyisions of L. (1919) ec 166 §8§ 3, 4, 
notwithstanding no procedure is pre- 
seribed therein. Davis v. Campbell, 
24 Ariz. 77, 206 P 1078. 

[b] In Oklahoma (1) lessees hold- 
ing under leases granted prior to 
statehood have no rights under the 
lease except those expressly provided 
for in the Enabling Act, the consti- 
tution, and the statutes of Oklahoma, 
and the terms of their lease contracts. 
Magnolia Petroleum Co. v. Price, 86 
Okl. 105, 206 P 1033 [aff 267 U.S. 415, 
45 SCt 312, 69 L. ed. 689]. (2) A les- 
see under an agricultural lease was 
not authorized to interfere with the 
operation of an oil and gas_ lease 
owned by another but was entitled to 
whatever damages he may sustain to 


the operation of his agricultural 
lease by reason of operation of the 
oil and gas lease. Magnolia Petro- 


leum Co. v. Price, supra. 

34. In re Internal Impr., 18 Colo. 
317, 32 P 611 [appr In re Internal 
Impr. Fund, 24 Colo. 247, 48 P 807]. 

“Internal improvement” defined in 
general see 31 C. J. p 362. 

35. In re Internal Impr., 18 Colo. 
Ohl; rove) Wea Oba. 

36. In re Internal Impr. Fund, 12 
Colo. 287, 21 P 484; In re Internal 
Impr. Fund, 12 Colo. 285, 21 P 483. 


. 8%. In re Internal Impr. Fund, 24 
Colo. 247; 48 P 807; In re Internal 
Imprz, 18 Colo. 317, 32 P 611. 

38. State v. Budge, 14 N. D. 532, 


105 NW 724. 

39. forvien v. U. S., 251 U.S. 41,40 
SCt 75, 64 L. ed. 128 [aft 246 Fed. 277, 
159 CCA 7]; State v. Ulibarri, (N. 
MM.) 279 P 509. 

[a] Water reservoirs.—The trust 
fund derived from lands granted to 
the state of New Mexico for the es- 
tablishment of permanent water res- 
ervoirs for irrigating purposes may 
be used in exploring for natural un- 
deiground reservoirs, and so long as 
the main object of storing water for 
irrigation is pursued in good faith, 
the possibility of incidental benefits 
not within the trust purposes is not 


material. State v. Ulibarri, (N. M.) 
279 P 509. 
{[b] Diversion shown.—In view of 


Where a grant for “internal improvements” 
does not further specify what kind of improvements 
is intended, the courts must consider the sense in 
which the words are used in American legislation ;*+ 
and so, to come within such a grant, the improve- 
ments must be within the state and must be of a fixed’ 
and permanent nature, as improvements of real prop- 
and must be designed and intended for the 
So the construction of a 
system of reservoirs and canals for the purpose of 
irrigation and domestic use, or for changing the 
channels of streams so as to better control the water 
for such uses, is within such a grant, provided the 
control of the improvements is retained by the 
state;°® but public buildings, such as asylums, state 
houses, universities, colleges, and other publie insti- 
tutions of a like character, are not internal improve- 
ments within the meaning of a grant for this pur- 
The erection of a residence for the governor 
at the capital is within the purposes or a grant to 
the state for public buildings at the eapital.®§ 
proceeds of the lands granted may not be diverted 


PUBLIC LANDS 


grants.? 


The | While grants in 


characterized as 


the Enabling Act of June 20, 1910, 
whereby congress granted to the 
state of New Mexico certain public 
lands for specified purposes, N. M. L. 
(1915) ec 60, authorizing the state 
commissioner of public lands to ex- 
pend three per cent of the annual in- 
come from leases and sales in adver- 
tising the advantages of the state to 
home seekers, and investors, was in- 
valid in any application to the pro- 
ceeds of lands so granted so that 
compliance therewith by the commis- 
sioner would be enjoined. Ervien v. 
Un'S:, 251 U.S." 41; 40, SCt 75, 64° L. ed: 
128 [aft 246 Fed. 277, 159 CCA ls 

[c]) Expenses of administration. 
—(1) Exclusion or inclusion in 
grants of lands to states in trust of 
provisions as to expense of adminis- 
tration is not conclusive as to grant 
containing no expression thereon. 
Swope v. U. S.; 16 FB. (2d) 215... (2) 
Provisions of New Mexico statutes 
for payment of expenses of manage- 
ment and sale of public lands out of 
proceeds were not in violation of 
trusts created by congressional 
grants. Swope v. U. S., supra. (3) 
A portion of the proceeds of the sale 
of land granted to the state by the 
federal government for penal or 
charitable institutions and_ public 
buildings by the terms of the En- 
abling Act of Oklahoma (Act June 16, 
1906 c 8335) and the provisions of the 
constitution of the state, under rules 
and regulations prescribed by the 
legislature, may be utilized to pay the 
expenses of such sales. Betts v. Land 
Office Comrs., 27 Okl. 64, 110 P 766. 


‘(4) Likewise a portion of the rental 


of land granted to the state by the 
federal government for penal or 
charitable institutions and _ public 
buildings may be utilized to pay the 
expenses of the renting of the same. 
Betts v. Land Office Comrs., supra. 

40-99. Keatherston vy. Adams, 10 
Ark. 163 (holding further that such a 
statute was not in conflict with the 
state constitution). 

1. Appropriation of swamp lands in 
aid of railroads see supra § 303. 

2. “see Oregon, etc., R. Co. ¥. U. S., 
67 Fed. 650, 14 CCA 600 [rev on other 
grounds 164 U. S. 526, 1% SCt 165, 41 
L. ed. 541]; Southern Pac. R. Co. v. 
Poole,*32° Hed: 451, 12 ‘Sawy. 538. 

8. See Illinois Cent. RAIOORV als 
cago, 176 U. S. 646, 20 SCt 509, 44 L: 
ed. 622 [aff 173 Ill. 471, 50 NE 1104, 53 
LRA 408]; Kansas City, etc., R. Co. v. 
Brewster, 118 U. S. 682, 7 Sct 66, 30 
L. ed. 281; Grinnell y. "Chicago, ete., 
Re Co5 103 U. S. 739, 26 L. ed. 456. 

An TeSceu ils ore Union Pac; eit. 2Co., 
148 U. S. 562, 13 SCt 724, 37 ‘L. ed. 560 


at 


[§§ 310-312 


from the purposes for which the grant was made.®® 
A statute providing for the distribution of the in- 
ternal improvement fund among the counties of the 
state has been held not in conflict with the act of con- 
gress donating such lands to the state.*°-9® 

[§ 311] K. Grants in Aid of Railroads'—1. Grants 
of Land To Aid in Construction—a. In General. 
aid in, the construction of railroads, congress has 
from time to time made numerous and liberal grants 
of public lands either directly to the railroad com- 
panies to which the aid was extended,” or to the 
states for the purpose of enabling them to aid the 
companies which were the real beneficiaries of the 
Such grants are usually of the odd-num- 
bered sections of land within a certain distance from 
the line of the road, usually called the place limits.* 
A contract arises where a grant of land made to in- 
duce the construction of «a railroad is accepted by the 
company and the line is completed.°® 

[§ 312] b. When Title Vests°—(1) In General. 


To 


aid of railroads have usually been 


grants in presenti,’ a definite loca- 


a 87 Fed. 551]. 

U.. Sov. Northern Pac. “RCo; 
256 U. S. 51, 41 SCt 439, 65 L. ed. 825 
[rev 264 Fed. 898]. 

[a] Grant is not mere gift where 
made to induce construction of the 
road, the relation becoming contract- 
ual on acceptance by the railroad (the 
act of July 27, 1866). Burke v. South- 
ern Pac. R. Co., 234-U. S. 669, 34 SCt 
907, 58 L. ed. 1527. 

6. As to lieu or indemnity lands 
see infra § 347. 

Adverse possession of lands granted 
in aid of railroads see Adverse Posses- 
Sion § 453. 

7. U. S.—Missouri Valley Land Co. 
v. Wiese, 208 U. S. 234, 28 SCt 294, 52 
L. ed. 466 [aff 77 Nebr. 40, 108 NW 
175]; Northern Lumber Co. v. O’Brien, 
204 U. S. 190, 27 SCt 249, 51 L. ed. 
438 [aff 189 Fed. 614, 71 CCA 598 (aff 
134 Fed. 303)]; Southern Pac. R. Co. 
v. Bell, 183 U. S. 675, 22 SCt 232, 46 
L. ed. 383 [aff (Cal.) 58 P 1116 (foll 
Southern Pac. R. Co. v. Wood, 124 Cal. 
475, 57 P 388)]; Southern Pac. R. Co. 
Ve, U.S. 832 Ue 2595195 (22 eS CH 54046 
L. ed. 307 [rev 98 Fed. 27, 38 CCA 619 
(aff 86 Fed. 962)];. U. S. v. Loughrey, 
172 U. S. 206, 19 SCt 153, 43 L. ed. 420 
[aff 71 Fed. 921, 18 CCA 391]; Mis- 
sour, -etes RR: iCow va; Cook a 63)" U. ws: 
491, 16 SCt 1098, 41 L. ed. 239 [aff 47 
Kan. 216; 27 P 847]; Lake Superior 
Ship Canal, etc., Co. v. Cunningham, 
155 OSs 354, 15 SCt 1038, 39 L. ed. 183; 
U. 8. v. Union Pac. R. 'Co., 148) Ups: 
562, 13 SCt 724, 37 L. ed. 560 [aff 37 
Fed. 5d La] sie (Gh. S. v. Southern Pace Re 
Co., 146 URES STO 18) Sty 05257 36) tas 
ed. 1091 [rev 45 Fed. 596]; Deseret 
Salt Co. v. Tarpey, 142 U. S. 241, 12 
SCt 158, 35 L. ed. 999 [aff 5 Utah 494, 
Uy ees 6311]; St.Paul, sete. Rua Covcve 
Northern Pac. R. Co., 139 Ws Soi (arg fe 3 
SCt 380, 35 L. ed. 77 [aff 26 Fed. 5511; 
St. Paul, etc, Ra Conva ehelps. 13ver 
S. 528, 11 Sct, 168, 34 L. ed. 767 [rev 
26 Fed. 569]; Wood v. Burlington, ete., 
Rip Con, 1045 U5 Ss 8205626), tae edearien 
Grinnell v. Chicago, ete., KR Co.5-108 U. 


s. 89» 26 L. ed. 456; Leavenworth, 
CATON, TIS OFC naa Spe 92 Wi Saal soeees 
L. ed. 634; Schulenberg v. Harriman, 


21 Wall. 44, 22 L.-ed. 551 [aff 21 Fea. 
Cas. No. 12) 486, 2, Dill. a398] 2) U.AS. we 
Oregon, ete., ice CO. SH, (2d) 645; 
Unis. Va-Grand Rapids, CLCuekte Cow 154 
Fed. 131 [aff 165 Fed. 397, 91 CCA 
265]; Francceur v. Newhouse, 40 Fed. 
618, 14 Sawy. 351; Shepard v. North- 
western L. ins. Co., 40 Fed. 341; U.S. 
v. Curtner, 38 Fed. 1 [rev on other 
grounds 149 U. S. 662, 138 SCt 985, 37 
L. ed. 890]; Dénny y. ‘Dodson, 32 Fed, 
899, 13 Sawy. 68; Southern Pac. R. 
Co. v. Orton, 32 Fed. 457; Southern 
Pac. R. Co. v. Dull, 22 Fed. 489; Sang- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


tion of the road is necessary to identify the sections 
The grant is in the nature of 
a float and does not attach to any particular parcel 
of the public lands, until the road is loeated,® and 
a map of the definite location filed?® and accepted 
and approved by the secretary of the interior,!} or, 


on either side of it.§ 


PUBLIC LANDS 


is fixed.12 


under some grants, until the general route of the road 


er v. Sargent, 21 F. Cas. No. 12,319, 8 
Sawy. 93; Iowa Railroad Grants, 8 Op. 
Atty.-Gen, 244. 


Ala.—Vankirk Land, ete, Co. v. 
Green, 132 Ala. 348, 31 S 484; McCar- 
ver v. Herzberg, 120 Ala. 523, NSE 


Swann v. Larmore, 70 Ala. 555: Swann 
v. Lindsey, 70 Ala. 507. 
Cal.—Southern Pac. R. Co. v. Ar- 
nold, 162 Cal. 726, 124 P 829; Southern 
Pac. Co. v. Lipman, 148 Cal. 480, 83 P 
445; Southern Pac. R. Co. v. Wood, 124 


Cal. 475, 57 P 388; Jatunn v. Smith, 
95 "Cal. 154, 30-P 200; Forrester v. 
Scott, 92 Cal. 398, 28 P 575; McLaugh- 


lin v. Menotti, 89 Cal. 354, 26 P 880. 

Ida. Northern Pac. KR. Col Vv. Pyle; 
19 Ida. 3, 112 P 678; Washington, etc., 
R. Co. v. Northern Pac. R. Cor 3 Ida. 
(Hasb.) 550, 21 P 658. 

Iowa.—Cole v. Des Moines Valley 
R. Co., 76 Iowa 185, 40 NW 711; White- 
head v. Plummer, 76 Iowa 181, 40 NW 
709; Burlington, etc., R. Co. v. Law- 
son, 58 Iowa 145, 12 NW 229; Chicago, 
etc., R. Co. v. Grinnell, 51 Iowa 476, 1 
NW 712, 

Kan.—Atchison, etc., R. Co. v. Rock- 
wood, 25 Kan. 292 

Mich.—Jackson, ete., R. Co. v. Da- 
vison, 65 Mich. 416, 437, 32 NW 726, 37 
NW 537; Johnson vy. Ballou, 28 Mich. 
379. 

Minn.—Sage v. Rudnick, 91 Minn. 
325, 98 NW 89, 100 NW_.106; Weeks v. 
Bridgman, 41 Minn. 352,43 "NW 81, 46 
Minn. 390, 49 NW 191 [aff 159 i Sy 
541, 16 Sct 72, 40 L. ed. 253]. 

Mo.—Wilson v. Beckwith, 140 Mo. 
359, 41 SW 985; Wright v. Howe, 8 
sw Dols Wright v. Gish, 94 Mo. 110, 
6 SW 704 {foll Wunderlich v WH Sprad- 
ling, 121 Mo. 361, 25 SW_1063]; St. 
Touts, .ete., R. Co. v. McGee, 75 Mo. 
522. 


Mont.—Reagan v. Boyd, 59 Mont. 
453, 197 P 832; Northern Pac. R. Co. 
Vv. Lilly, 6 Mont. 65,9 P 116; Northern 
TER ose Rtas Chom malg Majors, 5 Mont. MELT ee, 
1S yy 

Nebr.—Wiese v. Union Pac. R. Co., 
47 Nebr: 40; 108 NW 175; Vance v. 
Burlington, ete., R. Co., 12 Nebr. 285, 
11 NW 334. 

ND Northern Pac RR. Coven. 
Barnes, 2 N. D. 310, 51 NW 386. 

Wis. Paige Me Kolman, 93 Wis. 435, 
67 NW 700. 

[a] Determination.— Whether the 
title conveyed in a land grant is one in 
presenti, or in futuro, or is a condi- 
tional promise to convey, must be as- 
eertained by taking into considera- 
tion the circumstances of the transac- 
tion, the condition of the country, and 
the situa tion of the parties. Missourj, 
Glen RACOrVa U..S-5 40 Cty Cls 59 [att on 


other grounds 236 Uns. a7 380 SCELE; 
59 L. ed. 116]. 
[b] Where grant provides for 


grantee to be selected by the state leg- 
islature, it is not one in presenti, 
there was no grantee_in existence or 
qualified to take at He time the grant- 
ing act was passed. S. v. Oregon, 
etc., R. Co., 186 Fed. S61 

Sails S.—Northern Bac. Re ECO. tive 
O’Brien, 204 U. S. 190, 27 SCt 249, 37 
L. ed. 438 [aff 139 Fed. 614, 71 CCA 
ere (aff 134 Fed. 303)]; St. Paul, etc., 

. Co. v. Northern Pac. R. Co., 139 xO 
e 1, 11 SCt 389, 35 L. ed. 77; Grinnell 
Vv. Chicago, GUC ts OO.yo 030 Ul tS; 30s 
26 L. ed. 456; "Sanger v. Sargent, 21 
F. Cas. No. 12,319, 8 Sawy. 93; Iowa 
Railroad Grants, 8 Op. Atty.-Gen. 244. 

Ala. 70 Ala. 
555; Swann v. Lindsey, 70 Ala. 507. 

Cal,-_Jatunn v. Smith, 95 Cal. 154, 
80 P 200. 

Kaun.—Atchison, ete., R. Co. v. Rock- 
wood, 25 Kan. 292. 

Minn.—Donohue v. St. Paul, etce., R. 


Co., 101 Minn. 239, 112 NW 413; Weeks 
v. Bridgman, 41 Minn. 352, 48 NW 81, 
46 Minn. 390, 49 NW 191 [aff 159 U. 
S. 541, 16 SCt 72, 40 L. ed. 253]. 

Mo. > Hannibal, etc., R. Co. v. Moore, 
387 Mo. 338. 

Mont.—uv. S. v. Northern Pac. R. Co., 
6 Mont. 351, 12 P 769. 

[a] Places named in grant as de- 
fining route.—A definite location of 
the road is required to be established 
in the manner stated, even with re- 
spect to land in the vicinity of places 
named in the granting act as defining 
the route. Weeks v. Bridgman, 41 
Minn. 352, 43 NW 81, 46 Minn. 390, 49 
NW 191 [aff 159 vw Ss. 541, 16 Sct 
72, 40 L. ed. 253]. 

9. U. S.—Northern Pac. R. Co. v. 
O’Brien, 204 U. S. 190, 27 SCt 249, 51 
L. ed. 438 [aff 139 Fed. 614, 71 CCA 
598. (aff 134 Fed. 303)]; Nelson v. 
Northern Pac. R. Co., 188 U. S. 108, 23 
SCt 302, 47 L. ed. 406 [rev 22 Wash. 
521, 61 P7038]; U.S. v. Loughrey, 172 
We S 206, 19 Sct 153, 43 L. ed, 420 [aff 
71 Fed. 921, 18 CCA’ 391]; Menotti v. 
Pallony V67U. “Si 7085 17" SC 945, 42 
Ei Cds asos, Ue n Ve Southern Pac. R. 
Co: L46 Usd 10; Lo Ct tbe, 36 lu ed: 
1091 [rev 45 Fed. 596]; St. Paul, etc., 
R. Co. v. Northern Pac. R. Co., 139 U. 
Sa LIS Otpsson cor dusseds. Uo wate 26 
Fed. 551]; Northern Pac. RaeGos tv: 
McCormick, 89 Fed. 659 [aff 94 Fed. 
932, 36 CCA 560]; Northern Pac. R. 
Co. v. Cannon, 46 Fed. 224; Iowa Rail- 
road Grants, 8 Op. Atty.-Gen. 244. 


Iowa.—Burlington, ete, R. Co. v. 
Lawson, 58 Iowa 145, 12 NW 229; 
American Hmigrant Co, v. Chicago, 


etc., R. Co., 47 Iowa 515. 

La.—Evans v. Jackson, 165 La, 737, 
116 S 168 [certiorari dism 278 U. S. 
662 mem, 49 SCt 10 mem, 73 L. ed. 
569 mem]. 

Gu ee v. Ballou, 28 Mich. 
vo . 

Minn.—Weeks v. Bridgman, 41 Minn 
352, 48 NW 81, 46 Minn. 390, 49 NW 
Ot Patt U59° WSs b415 16 SCtl7 25 740 
L. ed. 253]. 

Mo.—Wright v. Howe, 8 SW 561. 

N. D.—Northern Pac. R. Co. v. 
Barnes, 2 N. D. 310, 51 NW 386. 

{a] “Float” defined in this connec- 
tion.—“‘Float” is the term applied to 
a grant of lands along the line of a 
railroad, which had not been located, 
in aid of such railroad, the title of 
which was necessarily an imperfect 
one, because, until the lands were iden- 
tified by the definite location of the 
road, it could not be known what spe- 
cific lands ‘would be embraced in the 
sections named. Wisconsin Cent. R. 
Co. v. Price Cent, 138) Us 8.74965. 10 
SCt 341, 33 L. ed. 687. 

“Ploat”? in general defined see 26 

Ce Sap A: 

10. U. S.—Missouri Valley Land Co. 
v. Wiese, 208 U. S. 234, 28 SCt 294, 52 
L. ed. 466 [aff 77 Nebr. 40, 108 NW 
175]; U.S. v. Northern Pac. R. Coz, 198 
U.S. at 24 SCt 330, 43 L. ed. 593; South- 
ern Pac. R. Co. v. Bell, 183 U. S. 675, 
22 SOL aoa, 26. 1 ed: 383 [aff (Cal. ) 
58 P 1116 (foll Southern Pac. R. Co. 
vy. Wood, 124 Cal. 475, 57 P 388)]; 
Southern Pac. R. Co. v. U. S., 183 U. 
S. 519, 22 SCt 154, 46 L. ed. 307 Lrev 
98 Fed. 27, 38 CCGA 619 (aff 86 Fed. 
C2 ie We San veOreson,. GLC. mk, ae 
176 U. S. 28, 20 SCt 261, 44 L. ed. 358 
[aff 77 Fed. 61, 23. CCA 15 (rev 69 Fed, 
899), and foll ‘Wilcox v. Eastern Ore- 
gon Land Co., 176. S:, 61), 20 SCt 269) 
44 lL. ed. 368 ‘(aft 79 Hed. 719, 25 CCA 
164)]; Northern Pac. R. Co. v. De 
Lacey, 174 U. S. 622, 19 SCt 791, Aan tay 
ed. 1111 [rev 66 Fed. 450]; Northern 
Pac. R. Co. v. Sanders, 166 U. S. 620, 
17 SCt 671, 41 L. ed. 620; Sioux City, 
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But when this is done so that a surveyor 
or the officers of the land department may protract 
the line of the route on the maps of the public do- 
main within the limits of the grants, the identity of 
the lands granted is mathematically ascertained,?® 
and the grant takes effect.14 The title when perfect- 


etc., Town-Lot, ete., Co. v. Griffey, 
143) Ui. Sul 325 e2) SCt 1362.4 3 6rdeacedt 

64 [aff 72 Iowa Beye: 34 NW. 304]; 
Deseret Salt Co. Tarpey, 142 U.S. 
241, 12 SCt 158, 35 L., ed. 999 [aff 5 
Utah 494, 17 P 631]; Walden v. Kne- 
vals, 114 U. Sess, 5) SCt 8935929 <a 
ed. 167; Kansas Pac. R. Co. v. Dun=" 
meyer, 113) U. S.7629,45 SCE S66 23 \a, 
ed, 1122; Van Wyck v. Knevals, 106 
DiS: 360,01) SCti 336/20, ol, wedie 2 Olne 

ELoyt ve Weyerhaeuser, 161 Fed. 324, 

88 CCA 404; U. S. v. Oregon, ete., 
Ra Conre2 Fed. 473; Northern Pac. 
R. Co. v. McCormick, 89 Fed. 659 [aff 
94 Fed. 932, 36 CCA 56015) Sterbauls 
ete., R. Co. v. Sage, 71 Fed. 40, 17 CCA 
558 [app dism 18 SCt 946 mem, 42 
L. ed. 1218 mem]; Northern Pac. R. 
Co. v. Hinchman, 53 Fed. 523; North- 
ern Pac. R. Co. v. Sanders, 46 Fed. 
239, 47 Wed. 604 [aff 49 Fed. 129, 1 CCA 
192 (aff 166 U. S. 620, 17 SCt 671, 41 
L, ed. 1139)]; Southern Pac. R. Co. v. 
Orton, 82 Fed. 457; Southern Pac. R. 
Co. v. Dull, 22 Fed. 489, 10 Sawy. 506. 

Cal.—Southern Pac. R. Co. v. Lip- 
man, 148 Cal. 480, 83 P 445. 

Ida.—Northern Pac. R. Co. v. Pyle, 
19 Ida. 3, 112 P 678. 

Iowa.—-Sioux City, ete., Land Co. 
v. Griffey, 72 Iowa 505, 34 NW 304; 
Iowa Falls, etc., R. Co. v. Beck, .67 
Iowa 421, 25 NW 686. 

Kan.—Walbridge Me Russell County, 
74 Kan. 341, 86 P 47 

Minn.—Sage v. Rudnick, 91 Minn. 
325, 100 NW 106, 98 NW 89; Weeks v. 
Bridgman, 41 Minn. 352, 43 NW 81, 
46 Minn. 390, 49 NW 191 Taft BaY U.S. 
541, 16 SCt 72, 40 L. ed. 25 

Mo.—Wright. v. Howe, 8 sw 561. 

Nebr.—Wiese v. Union Pac. R. Co., 
77 Nebr. 40, 108 NW 175. 

Nev.—Stanton v. Crane, 25 Nev. 114, 
58uP 63. 

[a] Reason for rule.—The line of 
the road must be so definitely located 
as to cease to be the subject of change 
at the mere volition of the railroad. 
southern) Pac’ Ri Contval Use oo) 
Fed. 918, 48 CCA 712 [aff on other 
grounds 189 U.S. 447, 23 SCt 567, 47 
L. ed. 896]. 

[b]. Maps held insufficient see U. 
S. v. Northern Pac. R. Co., 193 U. S. 
1, 24 SCt 330, 43 L. ed. 598; Doherty 
v. Northern Pac, R. Cox, OE SE 421, 
20 SCt 677, 44 L. ed. "830; WR Stsve 
Oregon, etc, Es Commie Wass 28, 20 
SCt 621, 44 Tes ed. 358: 'U. S. v. South- 
ern Pac. R. Co., 146 U. S..570,.1'3) SCt 
152, 36 L. ed. 1091 [rev 45 Fed. 596]. 

Li Southern Pack RCo woes 

183 Use Sw 5195, 22 SCt 154, 46 L. ed. 
307 [rev 98 Fed. 271338 CGA 619 (aff 
86 Fed. 962)]; Hoyt v. Weyerhaeuser, 
161 Fed. 324, 88 CCA 404; US. vw 
Oregon, ete: RaiCo.,, Loe ede 47a 
Southern Pac. R. Co. v. Arnold, 162 
Cal. 726, 124 P 829; Baker v. Berg, 
138 Minn. 109, 164 NW 588 [certiorari 
den 246 U. S. 661 mem, 88 SCt 332 mem, 
62 L. ed. 927 mem], 

12. Northern Pac, R. Co. v. Lilly, 6 
INO Me, (My, SLE? BE 

[a] Fixing line of definite location 
if the same is along the line of the 
general route does not add anything 
to the efficacy of the grant. North- 
ern Pac. R. Co. v. Lilly, 6 Mont. 65, 9 
eos 

13. Wood v. Burlington, etc., R. Co., 
104 U. S. 329, 26 L. ed. 772; Grinnell 
Vir Chicago, ete.) Ri Co, 203) Ursa oo, 
26 L. ed. 456; Missouri and Arkansas 
Grants, 9 Op. Atty.-Gen. 41. See also 
Lake Superior Ship Canal, etc., Co. v. 
Cunningham, 155 U. S. 354, 15 SCt 103, 
39 L. ed. 188 [aff 44 Fed. 819] (grant 
to state of Michigan). 

14. U. S.—Missouri Valley Land 
Co. v. Wiese, 208 'U. S. 284, 28 SCt 294, 
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ed relates back to the date of the grant,!® and after 
the rights of a railroad company under a grant 
to it have vested, they cannot be divested or in any 
way limited or modified by any act of any officers of 


the government.1® 


[§ 313] (2) Determination as to Character of 
Land. Where a grant to a railroad company excepts 
mineral lands from its operation and requires a de- 
termination of the character of the lands to be made 
before ‘the issue of any patent, no title of any kind 
passes to the company until the final determination 


is made.!7 
[§ 314] (8) HBarning Land.'® 


52 L. ed. 466 [aff 77 Nebr. 40, 108 NW 
51. Southern, Pac. RR. Co. vy. Bell, 
Leis Wns lov. 22) SOte232,746 da. ved: 
383 [aff (Cal.) 58 P 1116 (foll South- 
ern Pac. R. Co. v..Wood, 124 Cal. 475, 
57) P3838) ]; «Northern Pac. R. Co: 
Vv. Dey Lacey, 174 U. S..622, 19 SCt 
791, 43 L. ed. 1111 [rev 66 Fed. 450]; 


Ueaswive Southern § Pac... Co.) b46 
Se) SAO, IS SCie iy SOE La Soke ake 
[rev 45 Fed. 596]; Sioux City, etc, 


Town-Lot, ete., Co. v. Griffey, 143 U. 
Se 32 12 'S@t 362, 36 lu: ed. 64 fatt 72 
Iowa 505, 34 NW 304]; Deseret Salt 
COMva eaArDpey, 1429S 24d eel 2 aCe 
158, 35 L. ed. 999 [aff 5 Utah 494, 17 P 
631]; St. Paul, ete., R. Co. v. Northern 
RAC Re COn LOOM OR, Sel Ml NS ClMaS oO, 
35 dusceds 27  fati 26) Med. (5.6 isi St: 
Paul, ete, R. Co..v. Phelps, 137 U.'S. 
528, 11 SCt 168, 34 L.-ed. 767: [rev 26 
Fed. 569]; Barney v. Winona, etc., 
miiGo. 117505 (S228 46) SCt 6545 290 L:: 
ed. 858; Walden v. Knevals, 114 U. 
S. 3738, 6 SCt 898, 29 L. ed. 167; Kan- 
sas Pac. R. Co. v. Dunmeyer, 113 U. 
S. 629, 5 SCt 566, 28 L. ed. 1122; Van 
Wyck v. Knevals, 106 U.S. 360, 1 SCt 
336, 27 "In eds 201;. Schulenbers’ v. 
Harriman, 21 Wall. 44, 22 L. ed. 551 
{aff 21 F. Cas. No. 12,486, 2 Dill. 398]; 
U. S. v. Oregon, ete., R. Co., 152 Fed. 
Ao ete eal, HetCun ke LCOms Wauboage, 
71 Fed. 40, 17 CCA 558 [app dism 18 
SCt 946 mem, 42 L. ed. 1218 mem]; 
Southern Pac. R. Co. v. Stanley, 49 
Med: 263% VNorthern) Pace. R. (Co. wv: 
Cannon, 46 Fed. 224; U.S. v. North- 
ern Pac. R. Co., 41 Fed. 842 [rev on 
other grounds 152 U. S. 284, 14 SCt 
598, 38 L. ed. 443]; Parker v. New Or- 
leans; jetc., R. Co., 33: Med. 693 rev on 
other grounds 143 U.S. 42, 12 SCt 364, 
36 L. ed. 66]; Southern Pac. R. Co. v. 
Orton, 32 Fed. 457; Southern Pac. R. 
Co. v. Dull, 22 Fed. 489, 10 Sawy. 60; 
Taboreck v. Burlington, ete., R. Co., 
13 Fed. 103, 2 McCrary 407; Knevals 
v. Hyde, 6 Fed. 651, 1 McCrary 402; 
Sanger v. Sargent, 21 F. Cas. No. 12,- 
319, 8 Sawy. 93. 

Cal.—Southern Pac. Co. v. Lipman, 
148 Cal. 480, 88 P 445; Jatunn v. 
Smith, 95 Cal. 154, 30 P 200; McLaugh- 
lin v. Menotti, 89 Cal. 354, 26 P 880. 

Towa.—Sioux City, ete.,, Town Lot, 
etc., Co. v. Griffey, 72 Iowa 505, 34 NW 
304; Chicago, etc., R. Co. v. Grinnell, 
51 Iowa 476, 1 NW 712. 

Kan.—Walbridge v. Russell Coun- 
ty, 74 Kan: 341, 86 P 473; Atchison, 
etc., R. Co. v. Bobb, 24 Kan. 673. 

Minn.—Donohue v. St. Paul, ete., 
R. Co., 101 Minn. 239, 112 NW _ 413; 
Sage v. Rudnick, 91 Minn. 325, 98 NW 
89, 100 NW 106. 

Mo.— Wright v. Howe, 8 SW 561; 
Hannibal, ete., R. Co. v. Moore, 37 Mo, 
338, 
Mont.—Northern Pac. R. Co. v. Lil- 
live tom Lomnt, 63) 9 ea t6. 

Nev.—Stanton v. Crane, 25 Nev. 114, 
DS, Dae 

Or.—Phipps v. Stancliff, 110 Or. 299, 
244 P 335, 222 P-328; McComas v. 
Northern Pac. R. Co., 82 Or. 639, 161 
P 562, 162 P 862 [rev on other grounds 
PHD) Wiss SATE) OOSESIOUL YG AOEY be revo 
1049]. 

Wis.—Paige v. Kolman, 93 Wis. 435, 


—, 


While some grants 
do not take effect until the land is earned by the 
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[§§ 312-315 


construction of definite portions of the roads,*® oth- 
er grants convey a present estate in the lands, sub- 
ject to be divested on failure to comply with con- 
ditions subsequent as to construction of the roads.*° 


According to some cases the railroad company does 


such land.?1 


67 NW 700. 

[a] Grant in aid of branch railroad 
to be constructed on the same terms 
and conditions as the main line is not 
taken out-of the general rule that 
the grant is one in presenti, and 
that, on filing the map of definite loca- 
tion, the title passes to the railway 
company so that it can be held ad- 
versely as against such company, be- 
cause the road which might. build the 
branch was not, or may not have 
been, in existence at the time of the 
passage of the act, nor because of a 
provision that the company shall be 
“entitled to receive” alternate sections 
of land for ten miles in width on each 
side of the right of way along the 
whole branch, nor because of a sup- 
posed limited character of the for- 
feiture provided for failure to com- 
plete the branch. Missouri Valley 
Land Co. v. Wiese, 208 U. S. 234, 28 
SCt 294, 52 L. ed. 466 [aff 77 Nebr. 40, 
108 NW 175]. 

15. U. S.—Northern Pac. R. Co. 
v. O’Brien, 204 U. S. 190, 27 SCt 249, 
51 L.-ed. 438 [aff 139 Fed. 614, 71 CCA 
598 (aff 134 Fed. 303)]; Southern 
Pa Cathy Con Var Sell elo sims we tommere es 
SCt 232, 46.15. ed. 383: [aff (Cal.) 58 
P 1116 (foll Southern Pac. R. Co. v. 
Wood, 124 Cal. 475, 57 P 388)]; South- 
ern PacrwRuCOnOVe Ui. Sy Lo Wess plo) 
22 SCt 154, 46 L. ed. 307 [rev 98 Fed. 
27, 388 CCA, 619 (aff 86 Fed. 962)]; UW. 
Si Vv. Southern Pact RisGon 146 nese 
570, 18 SCt 152, 36. L. eds 1091 [rev 
45 Med. 596]; St. Paul,-ete., R.Co. v: 
Northerneamac. tk) Co. Looe unsaid s 
i SCt 389, 35 Lt ed. 7%. Lath 26 Med: 
551]; St. Paul, ete, R. Co, v. Phelps, 
137 WS. 528, 21 SCt 168, 84h ceds 767 
Lrev 26 Fed. 569]; Sioux City, etc, R. 
Co.sveuChicaso; etcs. R.uCon Malt aes. 
406, 6 SCt 790, 29 L. ed. 928; Barney 
Vv. Winona, ete., ck. Co. Live UaS) 228, 
6 SCt 654, 29 L. ed. 858; Wood v. Bur- 
lingtons) te, RaCo., LOZ. Smis29> 26 
L. ed. 772; Grinnell v. Chicago, ete., 
Re Cone 208. OniSer 039; 26: Ti ed. 74 56 
Ure Sa. View Orezony, Jote., Rar Coy | S.0hs 
(2d) 645; U.S. v. Grand Rapids, etce., 
R. Co., 154 Fed. 131 [aff 165 Fed. 297, 
91 CCA’ 265]; St. Paul, ete, R.:Co. v. 
pases Med, 140, OCA. s5h58Uiapn 
dism 18 SCt 946 mem, 42 L. ed. 1218 
mem]; Denny v. Dodson, 32 Fed. 
899, 138 Sawy. 68. 

Ala.—Swann v. Larmore, 70 Ala 
555; Swann v. Lindsey, 70 Ala. 507. 


Cai.—Southern Pac. R. Co. v. <Ar- 
nold, 162 ‘Cal. 726, 124 P 829; South- 
ern Pack JR. Co. v. Wipman, 148 Gal: 


480, 88 P 445; Jatunn v. Smith, 95 Cal. 
154, 30 P 200. 

Kan.—Walbridge v. Russell County, 
74 Kan. 341, 86 P 473. 

Mont.—Northern Pac. R. Co. v. Lil- 
ly, 6 Mont. 65, 9 P 116. 

Nebr.—Wiese v. Union Pac. R. Co., 
77 Nebr. 40, 108 NW 175 [aff 208 U. 
Su 234, 28 SCt 294, "52" Li edt) 466). 

Nev.—Stanton v. Crane, 25 Nev. 114, 
380 P 253 

N. D.—wNorthern Pac. R. Co. v. 
Barnes, 2 N. D. 310, 51 NW 386. 

Wis.—Paige v. Kolman, 93 Wis. 435, 
67 NW 700. 

Compare Sander v. Bull, 76 Wash. 


not acquire a complete title to land until it has com- 
pleted such part of its road as is necessary to earn 


[§ 315] c. Sufficiency and Effect of Location and 
Adoption of Line.- The map of the route of a divi- 
sion of a railroad as finally located and constructed, 
filed with the secretary of the interior, and accepted 
as such by that officer, is the map of definite loca- 
tion within the meaning of a land grant act;?* and 


1, 135 P 489 (the grant of lands to 
the Northern Pacific Railway Com- 
pany took effect as of the date upon 
which the railroad filed its map of 
definite location, and it acquired no 
vested interest in the granted lands 
prior to that time). 

Relation back of patent see infra § 
320. 

16. Southern Pac. R. Co. v. Dull, 
22 Fed. 489, 10 Sawy. 506; Walbridge 
v. Russell County, 74 Kan. 341, 86 P 
473 


fa] Government cannot refuse pat- 
ent to a nonmineral portion of a tract 
selected by the railroad under a grant 
in preesenti after the company has 
complied with the terms of the grant. 
Work v. Central Pac. R. Co., 56 App. 
(D. C.) 299, 12 F. (2d) 834. 

Forfeiture for breach of condition 
see infra §§ 364-371. 

17. Oakes v. Myers, 68 Fed. 807. 

Mineral lands as excluded from 
Sree in general see infra §§ 339- 

18. Conditions of grant generally 
see infra §§ 357-363. 

19. U. S—Shepard v. Northwest- 
ern L. Ins. Co., 40 Fed. 341. 

Cal.—Broder v. Natoma Water, etc., 
Co;;, 508Cal. 6225 

Iowa.—Sioux City, ete, R. Co. v. 
Osceola County, 43 Iowa 318. 

Mich.—Bowes v. Haywood, 35 Mich. 
241 (construing Act Congr. June 3, 
1856; Mich. L. [1857] p 346); John- 
son v. Ballou, 28 Mich. 379. 

Nebr.—White v. Burlington, ete., R. 
Co., 5 Nebr. 393. 

[a] Title remains in United States 
until performance of conditions.— 
Beecher v. Chicago, ete, Ro Coy ts 
Fed. 211, 11 Biss. 246. 

20. See U. S. v. Minnesota, etc., 
R. Co., 1 Minn. 127; Northern Pac. 
R. Co. v7 Majors, 5 Mont. 111, 2 P 322. 

Forfeiture for nonperformance of 
conditions see infra §§ 364-871. 

21. Sullivan v. Vankirk Land, ete., 
Co., 123 Ala. 225, 26 S 925; Goodrich 
v. Beaman, 37 Iowa 563. 

[a]. Disposition of timber.—Before 
land is earned by the construction of 
the section of the road adjacent and 
opposite thereto, the railroad com- 
pany has no such interest therein as 
authorizes it to dispose of the timber 
thereon. U.S. v. Ordway, 30 Fed. 30 
{foll U. S. v. Childers, 12 Fed. 586, 8 
Sawy. 171, and dist Buttz vy. Northern 
Pac. R. Co., 119 U. S. 55, 7 SCt 100, 
30 LL. ed. 330]. 

22. U.S. v. McLaughlin, 30 Fed. 147 
faft 127) OU. (S428) seSGe irTies ome 
ed. 213]. 

[a] Railroad line is “definitely 
fixed” by the filing with, and accept- 
ance by, the secretary of the interior 
of the company’s map of its line of 
definite location. Smith vy. Northern 
Eee. R. Co.) 58 Med, 5135 515, 7 eGa 

[b] Brrors in map.—The line is 
definitely fixed, for the purpose of de- 
termining the lands to which the grant 
applies, by the filing of the map, not- 
withstanding no actual survey has 
been made or that the line surveyed 
has been wrongfully located on the 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-8§ 315-318] 


the location of land by a railroad company is not 
complete until all the acts required by statute to 
make the location are performed.2* The filme by a 
railroad company of a map of the line surveyed for 
the route, in order to secure the withdrawal of the 
lands granted, operates definitely to locate the line 
and limits of the right of way, so that it cannot be 
changed in such a way as to affect the rights of one 
who has in the meantime legally entered other land in 
the government land office ;24 but where the location 
first made fails to meet the requirements of the act 
of congress making the grant, it is not final and con- 
clusive as to the land included in the grant,?° and 
the consent of congress is not necessary to the mak- 
ing of a new and valid location.?° It is not neces- 
sary that a railroad company should fix its entire 
route between the termini named in its charter before 
it becomes entitled to lands granted to it;27 but upon 
the location of such reasonable portions of the gener- 
al route as will intelligently guide the officers of 
the land department with reference to the patents to 
be issued, it is entitled to the lands along the located 
portion of the line.?5 The general route of a rail- 
road may be considered as fixed when its general 
course and direction are determined after an actual 
examination of the country or from knowledge of it, 
and designated by a line on a map showing the gen- 
eral features of the adjacent country and the places 
through or by which the road will pass;?® and it is 
not necessary, in order to fix the general route of the 
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road, to file a map thereof in the office of the secre- 
tary of the interior, or of the commissioner of the 
general land office.’ 

[§ 316] d. Survey and Selection—(1) Necessity 
for Survey and Rights Prior Thereto. A grant to a 
railroad of the odd-numbered sections within cer- 
tain limits does not attach to any particular land 
until identification by government survey*+ and ap- 
proval thereof.*2 

[§ 317] (2) Selection.*? Where a grant to a rail- 
road is of all the odd-numbered sections, not except- 
ed in the grant, within a certain distance on each 
side of the road, no specific selection is necessary to 
the validity of the company’s title. Where a grant 
is of a certain number of odd-numbered sections per 
mile of road, with no express limitations of distance 
from the road in which the land is to be selected, it 
is necessarily implied that the selection must be of 
the alternate sections nearest the road which have 
not been previously sold, reserved, or otherwise dis- 
posed of.°® 

[$ 318] (8) Payment of Cost of Survey, Selec- 
tion, and Conveyance. The statute requires that be- 
fore any land granted to a railroad conmpany by the 
United States is conveyed to such company or any 
persons entitled thereto, under any of the acts in- 
corporating or relating to such company, the com- 
pany or the persons in interest shall first pay into 
the treasury of the United States the cost of survey- 
ing, selecting, and conveying the land,?® unless the 


map, in consequence of errors in pro- 
jecting township and section lines 
over unsurveyed parts of the public 
domain. Southern Pac. R. Co. v. U. 
S269 Wedve47. 16 "CCA dd4 att 168 
U. S. 1,18 SCt 18, 42 L. ed. 355]. 

23. Baker v. Gee, 1 Wall. (U. S.) 
333, 17 L. ed. 568. 

[a] Thus, under the act of con- 
gress of June 10, 1852, giving to the 
state of Missouri certain lands for 
railroad purposes, and the Missouri 
act of Sept. 20, 1852, accepting them, 
and making provision in regard to 
them, the location of the lands was 
not fixed until the railroad company 
caused a map of the road to be re- 
corded in the office for recording deeds 
in the county where the land was sit- 
uated, this sort of location being the 
kind required by the provisions of the 
last act. .Baker v. Gee, 1 Wall. (‘U. 
Sassen bi kisceds5 638. 

[b] Filing of map of general route 
of a railroad does not, prior to the 
filing of the map of definite location, 
constitute such a disposal of lands 
within the exterior lines of that route 
as to preclude a subsequent grant of 
the lands to another company. U.S. 
wWalOregon, ete, R.iiCo., 176-U.. S228, 
20 SCt 261, 44 L. ed. 358 [aff 77 Fed. 
67/23 CCA 15]. 

{[c] Change in route.—Act Congr. 
March 8, 1871 (16 U. S. St. at L. ¢ 144), 
amending a statute granting land 
to the state of Minnesota in aid of a 
railroad and authorizing a change in 
route, did not become effective until 
filing of the required releases of lands 
along abandoned line, with the interi- 
or department. Baker v. Berg, 138 
Minn. 109, 164 NW 588 [certiorari den 
246 U. S. 661 mem, 38 SCt 332 mem, 
62 L. ed. 927 mem]. 

24. Missouri, etc., R. Co. vy. Cook, 
163 U.S. 491, 16 SCt 10938, 41 L. ed. 
239 [aff 47 Kan. 216, 27 P 847]. 

25. Western Land Co. v. Hamblin, 
79 Iowa 539, 44 NW 807. See St. Paul, 
etc., R. Co. v. Sage, 71 Fed. 40, 17 CCA 
558 [app dism 18 SCt 946 mem, 42 L. 
ed. 1218 mem] (where land office com- 
missioner refused to accept designa- 
tion in map because land was not sur- 
veyed, to which decision the company 
acquiesced). 

fa] Abandonment of earlier line.— 
Where a railroad company filed a map 


of a line which was rejected, and later, 
it filed maps of another line, on which 
lands were reserved, this amounted 
to an adoption of the later line, and 
an abandonment of the earlier, not- 
withstanding in a controversy relat- 
ing to its right to build the line, the 
company in correspondence and docu- 
ments referred to, and appeared to 
claim, the earlier line. Southern Pac. 
Ie Coe VARS Gey Nees i OKC oN a! 


a L68_-U. SS. 1,018. SsCtel8,, 42° Tu. ed: 
oo . 
26. Western Land Co. v. Hamblin, 


79 Iowa 539, 44 NW 807 [aff 147 U.S. 
Polke Lo Cts moe e le med mea O lull: 

Oeste Paul wete.,, Ro OOnuves UNOLtUn= 
ern pac, RR: Co... 139 Oi SS. 1) 1 SCt 
389,000) La, Cd, (7 slatt 26 Bed) 5511; 

2350) Wiowve OULHeDN a eac. by Co:, 
TAC MUE See DO Lo ESOL toa, SO bi ede 
1091 [rev 45 Fed. 596]; St. Paul, etc., 
R. Co. v. Northern Pac. R. Co., 139 U. 
S. 1, 11 SCt 389, 35 lL. ed. 77 [aff 26 
Fed. 551). 

295)  BUttZav. be OO., Lan Oo DOG 
SCt 100, 35 L. ed. 330; Northern Pac. 
R. Co. v. Sanders, 47 Fed. 604 [aff 49 
Fed. 129, 1 CCA 192 (aff 166 U.S. 620, 
af SCt 671, 41 L. ed. 11389)], 46 Fed. 

39 


Northern Pac. R. Co. v. Sanders, 


Wes: 
Comme Lion Wr 


30. 
supra, 

31. v. Montana Lumber, etc., 
$573,125 56t 367, 49" LE: 
ed. - 6045.) Northern) Pac: aX. Co.9 ‘v. 
Smith, 62 Mont. 108, 203 P 503; U. 
S. v. Northern Pac. R. Co., 6 Mont. 
DOL ea ey OOS 

[a] Land grant railroad company 
is not tenant in common with the 
United States in respect of lands 
which lie within its grant limits, op- 
posite the completed line, but which 
have not yet been surveyed, so as to 
render the. odd sections belonging to 
the company distinguishable from the 
even sections reserved to the govern- 
ment. Northern Pac. R. Co. v. Hus- 
sey, 61 Fed. 231, 9 CCA 493. See U.S. 
v. Northern Pac. R. Co., 6. Mont. 351, 12 
P69? 

{[b] Effect of patent to railroad as 
to land granted to state to aid con- 
struction.—Under a grant, with other 
surveyed public land of an entire sec- 
tion to a state to aid construction of 
a railroad and subsequent patent to 
the state, the company having con- 


structed the road according to the 
grant’s terms and received a patent 
from the state, the United States no 
longer had title, legal or equitable, to 
any part, and if by mistake any part 
was left unsurveyed, its subsequent 
survey, under order from the interior 
department, would not restore it to 
the public domain. Barringer v. 
Davis, 141 Iowa 419, 120 NW 65. 

[ce] Sufficiency of designation of 
unsurveyed land in classification of 
lands as mineral or nonmineral.—Des- 
ignation of a tract of unsurveyed 
land by a section number was sufhi- 
cient, where it was within a mile of 
a survey and could be located by the 
corner posts of such survey. Filcher 
Ve Us Si, % Bi (2d) 519) Patt sub emomae 
Ue SS. ve Northern? Pac: RCo, lee 
tae 53] (under Act Febr. 26, 1895 § 


32. Northern Pac. R. Co. v. Smith, 
62 Mont. 108, 203 PB 5038. 

63. Of indemnity or lieu lands see 
infra §§ 347-352. 

34. Howard v. Perrin, 200 U. S. 71, 
26 SCt 195, 50 L. ed. 374 [aff 8 Ariz 
347, 76 P 460}; Vance v. Burlington, 
etc., R. Co., 12- Nebr. 285, 11 NW 334. 

35. Wood v. Burlington, etc, R. 
Co., 104 U. S. 329, 26 L. ed. 772; North- 
ern Pac. R. Co. v. Barnes, 2 N. D. 310, 
51 NW 386. 

86. USCA tit 43 § 881. 

{a] This provision is a general 
one and applies whether the cost has 
been incurred or expended before the 
passage of.the act or is to be incurred 
or expended thereafter. New Orleans 
Pacey te iC osaver Ue Sig Werden ns canlroaemnes 
on £17, 3) Ts ed. S8opath 21 Cue 

[b] Reserved power “to add to, 
alter, amend, or repeal,” the act mak- 
ing the grant authorizes tlhe subse- 
quent imposition of such a condition 
before any of the land has been 
earned. Northern. Pace UR, (Con Ww. 
Rockne, 115 U. S. 600, 6 SCt 201, 29 
L. ed. 477 [disappr Cass County vy. 
Morrison, 28 Minn. 257, 9 NW 761). 


[ce] Costs of surveying granted 
jands.— Departmental construction 
requiring payment in advance for 


survey of granted lands only was in- 
corporated into the act of June 25, 
1910, where congress, with knowledge 
of such construction, left the former 
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company is exempted by law from 
such cost.3* 


these costs, 


suance of ‘the patents®*® nor any 


words of transfer in the grants 


States,** or to invalidate the numerous conveyances 
by sale and mortgage of the lands made by the rail- 
road companies with the express or implied assent of 


the government.*5 
[§ 319] e. Certification. 


The object of this provision is to pre- 

serve to the government such control over the prop- 
erty Eromed as to enable it to enforce payment of 
* and untii such payment neither the is- 
sale for taxes by 
state authority*® is permitted, thus preserving un- 
impaired the lien contemplated.** But the provision 
was not designed to impair the force of the operative 


The certificate of the 
secretary of the interior certifying to a state certain 
land as being included within a grant in aid of 
railroads has the foree and effect of a patent,** not- 
withstanding an erroneous designation therein of the 
railroad company for the benetit of which the certifi- 
cation is made,*> and its effect in passing the title 


4 a % :. [id 2 e ie i’ 
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the payment of 


elaim.** 


of the United 


of the grant.®? 


by one not interested.*® After land ie Sent certi- 
fied to a state as railroad land and aceepted by the 
state as such, the state eannot elaim the land as 
swamp land or give to another the right to make such 


[§ 320] f. Patents.*§ 
of railroads have vested in the grantees a fee simple, 
by foree of the acts themselves, without any pat- 
ents,#® while under other grants the title does not: 
pass until the issuance of the patents,*° although 
when a patent is issued it relates back to the date 


Some of the grants in aid 


Even where the terms of a grant to 


a railroad company are such that no patents are nec- 


essary to transfer the legal title, patents are fre- 


to particular lands cannot be questioned collaterally 


provision undisturbed. Santa Fe Pac. ; 


R. Co. v. Lane, 244 U. S. 482, 87 SCt] 
714, 61 L. ed. 1275 [rev 43 App. (D. C.) 


497] (holding tender by grantee in 
railway land grant of one half of 
amount demanded by secretary of iIn- 
terior as advance deposit under the 
act of June 25, 1810, to recover cost 
of surveying township in which gran- 
tee was entitled to odd-numbered sec- 
tions only, adequate). 

[ad] Costs of selection and of con- 
veyance.—(1) It is uncertain what is 
meant by the costs of conveying the 
lands by the government, as the con- 
veyance is by patent and there is no 
statute authorizing a charge or fee 
for issuing a patent. Hunnewell v. 
Cass County, 22 Wall. 464, 22 L. ed. 
752 [aff 12 F. Cas. No, 6,879, 3 Dill. 
313]. (2) Likewise it is not apparent 
what costs the government incurs in 
the selection which are to be paid by 
the grantee, as the selection is made 
by the grantee. Hunnewell v. Cass 
County, supra (where the court re- 
fused to sustain a contention that the 
costs of selection referred to are the 
statutory fees of the local land of- 
ficers for final locations). 

37. USCA tit 43 § 881. 

fa] Fact that granting act con- 
tains no provision as to payment of 
such cost does not amount to an ex- 
emption. New Orleans Pac. R. Co. v. 
GS 1220. S184, S°SCr 47, 31 LL. 
ed. 383 [aff 21 Ct Ci. 459]. 

38. Deseret Salt Co. v. Tarpey, 
OU. S! 241, 12 SCt 188, $5 L. ed. 
[aff 5 Utah 494, 17 P*631, and appr 
Ankeny. v. Clark, 148 U. S. 345, 18 SCt 
617, 37 L. ed. 475 (aff 1 Wash... 549, 
20 P 583) ]. 

39. Deseret Salt Co. v. Tarpey, 142 
UD. S.. 241, 32 SCt.188, 85 Tk ed. 999 
[aff 5 Utah 494, 17 P 631]; New Or- 
leans Pac. R. Co. v. U. S., 124 U.S. 
124, 8 SCt 417, 31 L. ed. 383 [aff 21 
Ct. Cl. 459]; Northern Pac. R. Co. wv. 
Rockne, 115 UT. S. 600, 6 SCt 201, 29 L. 
ed. 477; Union Pac. R. Co. v. Me- 
Shane, 22 Wall. (U. S.) ** 22 Ts. ed. 
747; Kansas Pac. R. Co. gh hed 
16 Wall. (U. S.) 603, 21 L. a. 73 rev 
9 Kan. 38]. 

40. Deseret Salt Co. v. Tarpey, 142 
U. S. 241, 12 SCt -158, 35 L. ed. 999 
[aff 5 Utah 494, 17 P 631]; Northern 
Pac. R. Co. v. Rockne, 115 U. S. 600, 6} 
SCzt 201, 29 L. ed. 477; Union Pac. R. 
Ce. v. McShane, 22 Wall. (U. mS = 
22 L. ed. 747; Kansas.Pac. -R,. Vv. 
Prescott, 16 Wall. (U. S$.) 603, ST Ix | 
ed. 373 [rev 9 Kan. 38]. | 


142 
999 


Real estate subject to sale for tax- 
es in general see Taxation [S87 Cyc 
1290-1293]. 

41. Deseret Salt Co. v. Tarpey, 142‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


U. S. 242, 12 SCt 158, 35 L. ed. 999 
[aft 5 Utah 494, 17 P 631, and appr 
Ankeny v. Clark, 148 U. S. 345, 13 SCt 
aaty ed = ed. 475 (aff 1 Wash. 549, 
20 583)). 

43. Deseret Salt Co. v. Tarpey, 142 
G. S. 241, 12 SCt 158, 35 L. ed. 999 [aff 
5 Utah 494,17 P 681). 

Deseret Salt Co. ¥. Tarpey, su- 

pra. 
~ UO. S& w Winona, ete, R. Coy 
T Fed. 948, 15 CCA 96 [aff 165 U.S. 
468, 17 SCt 368, 41 L. ed. 789]; Wino- 
na, ete, Land Co. v. Ebilcisor, 52 
Minn. 312, 54 NW 91; Minnesota 
Land, ete., Co. v. Davis, 40 Minn, 455, 
2 NW 299. See Funkhouser v. 
Peck, 67 Mo. 19 (holding descriptive 


list of land certified by commissioner 
and approved by secretary of Interior 
eonfers title unless land be swamp 


land or embraced in some other 
grant 

[a “Certified lists as evidence.— 
While certified lists are competent 


evidence to show what lands passed 
by the grant, they are not intended 
to be final and conclusive upon that 
question but may admit of rebuttal 
and disproof by any competent and 
admissible evidence, and if the lands 
embraced in the lists are not of the 
character contemplated by the acts 
of congress, or are not such as were 
intended to be granted, the certified 
lists have no effect whatever as evi- 
dence, Hannibal, ete, R. Ca. 
Smith, 41 Mo. 310. 

Necessity of patent see infra $§ 320. 


45. Winona, etc., Land Co. v. Ebil- 
cisor, 52 Minn, 312, 54 NW 91. 

46. Winona, etc, Land Co. v. Ebil- 
} cisor, Supra; Minnesota Land, ete., 
AS v. Davis, 40 Minn, 455, 42 NW 

q 

47. Young v. Charnquist, 114 Iows 
116, S6 NW 205. 


Appropriation of swamp lands in 
aid of railroads see supra $ 308. 

48. Patents in general see infra §§ 
491-504, 

weet. back of title see supra § 
3 


49. U. S—Deseret Salt Co. v. Tar- 
pey, 142 U.S. 241, 12 SCt 168, 35 L. 
ed. 999 [aff 5 Utah 494, 17 631]; 


Wisconsin Cent. R. Co. v. Price Coun- 
ty, 133 U. S. 496, 10 SCt $41, 33 L. ea. 
687; Northern Pac. R. Co. v. Cannon, 
46 Fed. 224; Shepard v. Northwest- 
ern L. Ins. Co,, 40 Fed. 341; Taboreck 
v. Burlington, ete, R. Co, 18 Fed. 
108, 2.MeCrary 407; Missouri and 
Arkansas Grants, 9 Op. Atty.-Gen. 41. 

Cal—Jatunn v. Smith, 95 Cal. 154, 


30 P 200; Forrester y. Scott, 92 Cal. 
398, 28 P 575. 
Minn.—Weeks vy. Bridgman, 41 


quently issued, and serve many useful purposes ;** 
. they are evidence that the grantee has complied with 
the conditions of the grant and, to that extent, that 
the grant is relieved from the possibility of forfei- 
ture for breach of its conditions 
tify the lands as coterminous with the road complet- 
ed,°* obviate the necessity of any other evidence as 


.’ they serve to iden- 


Minn. $52, 43 NW 81, 46 Minn. 390, 
49 NW 191 [aff 159 U. S. 541, 16 SCt 
72, 40 L. ed. 253]. 

Mo.—St. Louis,, etc. R. Co. v. -Me- 
Gee, T5 Mo. 522 ' 

__Mont—Northern Pac. R. Co. v. Lil- 
. 6 Mont. 65, 8 P 116; Northern Pac. 
, Co. vy. Majors, 5 Mont. 111,-2 P 


ee vy. Stancliff, 110 Or. 
299, 214 P $35, 222 P 328. 

50. See Sioux City, ete.. R. Co. v. 
Osceola County, 43 Iowa 318; Hamil- 


a v. Badgett, 293 Mo. 324, 240 SW 


[a] Title of state is inchoate until 
patent issues. Hamilton v. Badgett, 
293 Mo. 324, 240 SW 214 (under the 
acts of congress of Febr. 9, 1853, and 
July 28, 1866, granting public lands 
to the state of Missouri to aid in the 
construction of a railroad, title to the 
lands so granted vested in the state 
to which the patent was to be granted 
as soon as it was divested out of the 
government). 

Necessity of patent to vest title in 
general see infra § 492. 

Sl. Bull v. Campbell, 225 Fed. 923, 
141 CCA 47 [app dism 242 U. S. 610 
mem, 37 SCt 167 mem, 61 L. ed. 525 
mem]; Wiese v. Unien Pac. R. Co., 77 
Nebr, 40, 108 NW 1T5. 

Relation back of: 

Patents in general see infra § 502. 
Title to-railroad srant lands in 
eral see supra § 312 


gen- 


52. Deseret Salt Co. v. Tarpey, 142 
U.S 241, 12 SCt 158, 35 L. ed. 999 
[aff 5 Utah 494, = E 631); Wiscon- 
sin C Cent. Fee: Price County, 133 
U.S. 496, 10 SCt 34, 33 L. ed. 687. 

53. Deseret Salt Co. v. Tarpey, 142 
U.S. a 12 SCt 2158, 35 L. ed. 999 
aft 5 ah 494, 17 P 631]; Wisconsin 
Cent. L Ge: v. Price County, 133 U.S, 
496, 10 SCt 341, 33 L. ed. 687. See 
Phipps Vv. Stancliff, 110 Or. 299, 214 P 


335, 222 P 328 (holding that after the 
United “States issues a patent, the title 
of the railroad cannot be retaken by 
the United States, unless the grant 
reserved some title or interest para- 
mount to the railroad’s, or imposed 
conditions or covenants, remédies for 
the violation of whieh operated to re- 
invest the U He Sig States with title). 
But see U. Oregon, ete., R. Co., 
186 Fed. oe Giblaine that the issu- 
ance of a patent by the land depart- 
ment is not a waiver of the right of 
the government to insist on perform- 
ance of conditions subsequent, nor an 
adjudication that they have been com- 
plied with). 

Breach and forfeiture 
een 

eseret Salt Co. v. Tarpey, 142 

UL. S. 244, 12 SCt 158, 35 Aes 999 


see infra §$§ 
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- §§ 320-323] 


to the grantee’s right to the lands,®* and are evidence 
that the lands are subject to the disposal of the rail- 
road company with the consent of the government,°° 
and are thus, in the grantee’s hands, deeds of further 
assurance of his title and therefore a Source of quiet 
and peace to him in its possession.°7 Where land is 
- granted upon conditions, with a provision for the is- 
suance of a patent, the performance of the condi- 
tions gives a right to the patent.®® Where an act 
granting lands to a state to aid in the construction of 
a certain railroad directs that the patents be issued, 
not to the company, but to the state for the com- 
pany’s benefit, the issuance of patents to the state 
does not vest title in the company, or affect the lia- 
bility of the lands to forfeiture under the act.®® 
[§ 321] g. Title Acquired—(1) By States. States 
that have received land grants in aid of railroads are 
usually vested with the legal title to the lands,®° 
which they hold as trustees for the benefit of the 
railroads to aid in whose construction the grants are 
made,*! without power to dispose of them in aid of 
any other railroad.®? The interest of the state is 
not, however, a mere naked trust, but is coupled with 
a beneficial interest in the lands.°* 
Where a 
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ing of lands to the company as earned by the con- 
struction of sections of the road, the issuance of the 
patents vests in the company the legal title coupled 
with the beneficial interest,®* and the company does 
not hold subject to any trust, although the act. mak- 
ing the grant provides that the land, when patented, 
shall be subject to the disposal of the company for 
purposes of constructing and equipping the road and 
no other.°° Upon due compliance with preliminary 
requirements such as location, survey, selection, and 
certification,®® the title of the United States is fully 
divested by a grant in presenti of all lands within 
the place limits of a railroad aid grant, and not with- 
in the exceptions thereto;°? and subsequent proceed- 
ings affecting the patent to such land in the interior 
department do not suspend the running of the stat- 
ute of limitations in favor of one claiming under 
the grant.°*§ 

[§ 323] h. Transfer of, and Succession to, Right 
to Lands®*®—(1) In General. In the absence of stat- 
utory authority a railroad company cannot transfer 
its land grant to another company;‘® and where 
such a transfer is authorized by statute, the right of 
transferee company to earn and obtain the land 
grant is based upon the statute, rather than upon 


[§ 322] (2) By Railroad Companies. 
erant to a railroad company provides for the patent- 


faff 5 Utah 494, 17 P 631]; Wisconsin 
Gent. pk Cos va Price ‘County,2133 Us 
S. 496, 10 SCt 341, 33 L. ed. 687. 

55. Deseret Salt Co. v. Tarpey, 142 
Wass 241, 12 SCt 153)-35. Lo ed’—999 
[aff 5 Utah 494, 17 P 631]; Wisconsin 
Gent. R. Co. v. Price County, 133 U.S. 
496, 10 SCt 341, 33 L. ed. 687. 

56. Deseret Salt Co. v. Tarpey, 142 
Wrens osiny ea ISCts ISS. “Shiels zed.)-999 
faff 5 Utah 494, 17 P 631]; Wisconsin 
Cent. R- Co: v..Price County, 133 U. 
S496, 10 SCt 341; 83 Ly ed.-687. 

57. Deseret Salt Co. v. Tarpey, 142 
eS 4 eons Ot 1586 35 Lined. 999 Fatt 
5 Utah 494, 17 P 631]; Wisconsin Cent. 
R. Co. v. Price County, 133 U. S. 496, 
10 SCt 341, 33 L. ed. 687. 

58:— U.S. v. Oregon, ete., R.:Co., 186 


Hed: 861; Kansas Pac: R. Co. v. Culp; 
9 Kan. 38. 
59 eSiouwxs City, rete, Ro Co. sv. 1: 


Si l5o) Ueis. 349, 316 SCtelL7,+ 40. Li: ed: 
LET 

60. Weeks v. Bridgman, 41 Minn. 
352, 43 NW .81, 46 Minn: 390, 49 NW 
191 [aff 159 U. S. 541, 16 SCt 72, 40 
L. ed. 253]. See Lake Superior Ship- 
Canal, ete., Co. v. Cunningham, 44 Fed. 
819 faff\155.'U..S. 354, 15 SCE 103, 39 
L. ed. 183]. 

[a] Grant carrying mere power of 
disposition.— Where an act granting 
land to a territory to aid in the con- 
struction of a railroad, provided that 
“such lands shall be subject to the 
disposal of any’ Legislature thereof 
for the purpose aforesaid, and no oth- 
er,’ and further provided that ‘the 
lands . . shall be disposed of 
by said Territory only in the manner 
following—that is to say: no title 
shall vest in the said territory of Min- 
nesota, nor shall any patent issue for 
any part of the lands hereinbefore 
mentioned, until a continuous line of 
twenty miles of said road shall be 
completed through the lands hereby 
granted,” and that, if the road was not 
completed in ten years, the unsold 
lands should revert to the United 
States, the territory took no title in, 
or right to, the land, but a bare power 
of disposition. Rice v. Minnesota, 
etennine Cos, 1) Black \(ULgS))1 858 ieli ue 
ed. 147. 

61. McCarver v. Herzberg, 120 Ala. 
523, 25 S 3 [foll Galloway v. Doe, 136 
Ala. 315, 34:S 957]; Swann v. Miller, 
82 Ala. 530,°1 S 65; Swann y. Lind- 


sey, 70 Ala. 507. 

62. McCarver v. Herzberg, 120 Ala. 
523, 25. S 3. 

63,5 Narmerss li, 6 DnCo. Vo» EHen- 


ning, 8 F. Cas. No. 4,666 [dist Rice 


v. Minnesota, etc., R. Co., 1 Black (U. 
S.) 358, 17 L. ed. 147]. See also Leav- 
énworth, ‘ete., R. Co. v. U. S.; 92 U.'S. 
733, 23 L. ed. 634. 

64. North Wisconsin R. Co. v. Bar- 
ron County, 18 F. Cas. No. 10,347, 8 
Biss, 414. 

65. North Wisconsin R. Co. v. Bar- 
ron County, supra. 

[a] Reasons for rule.—(1) ‘‘The 
obligation on the part of the com- 
pany to faithfully apply the proceeds 
of sales to the construction of the 
road, is of the same character as the 
one to keep the railroad forever open 
to the use of the government as a pub- 
lic highway, free from all toll or oth- 
er charges, for the transportation of 
the property and troops of the United 
States. Both, in my judgment, are 
personal and corporate obligations, to 
be enforced as other obligations of 
like character, and do not confer a 
property interest in the land after it 
is sold to the company, or in the road 
itself when completed. The legisla- 
tive and judicial powers are ample for 
the enforcement of these several ob- 
ligations, and for the protection of 
the rights of the government growing 
out of them.” North Wisconsin R. 
Co. v. Barron County, 18 F. Cas. No. 
10,347, 8 Biss. 414, 419. (2) “Because 
the purpose of the grant being the 
censtruction of the road, and the 
means of carrying out that purpose 
being mainly the sale or mortgaging 
of the lands to raise the necessary 
funds, it is not to be supposed, with- 
out the clearest evidence, that Con- 
gress would provide for the company’s 
conveying an imperfect title or one 
which should be liable to be defeated 
by the subsequent misconduct of the 
officers of the corporation, or a fail- 
ure on their part to comply with the 
conditions of the grant. Of course, 
no sane business man would pay the 
full value for land on a purchase, or 
loan money upon a mortgage of the 
land, when he knew that his title 
was subject to be defeated by the sub- 
sequent acts or misconduct of persons, 
over whom he had no control, in mis- 
appropriating the proceeds, of the sale 
or otherwise failing to comply with 
the law. If such were the law, no per- 
son would buy or part with money on 
a mortgage, and so the very object 
of the grant, which is the building of 
the road, would be defeated.’ North 
Wisconsin R. Co. v. Barron County, 


supra. 
66. See supra §§ 315-319, 
67. Wiese v. Union Pac. R. Co., 77 


the assignment to it.71 


Where after.the selection of 


Nebr. 40, 108 NW 175. 

[a] Title of railroad for disposi- 
tion.— Where government land grants 
were for the express purpose of be- 
ing disposed of to individuals, an in- 
tent must be imputed to congress to 
vest the railroads with such title that 
they could transfer to their grantees 
a good and complete title. Phipps v. 
Enel 110 Or. 299, 214 P 335, 222 


[b] Provision of act of congress 
reserving right to add to, alter, amend, 
or repeal act does not constitute reser- 
vation of any title or interest in lands 
granted. Phipps v. Stancliff, 110 Or. 
299, 214 P 335,222 P 328. 

[ec] Exceptions.—In granting odd- 
numbered sections to a railroad, the 
government impliedly reserves a way 
of necessity thereover for access to 
the even-numbered sections, not only 
for its own benefit, but for the ben- 
efit of private citizens wishing to go 
thereon for lawful purposes, Herrin 
v. Sieben, 46 Mont. 226, 127 P 323. 

Disposition of lands see infra §§ 
3887-398. 

Lands included in, or excepted from, 
grant see infra §§ 165-170. 

Reservations to United States in 
general see supra §$§ 142-150. 

68. Wiese v. Union Pac. R. Co., 77 
Nebr. 40, 108 NW 175. 

69. Disposition of lands see infra 
§§ 387-398. 

Transfer and succession as affect- 
ing selection of indemnity or lieu 
lands see infra § 346. 


70. Southern Pac. R. Co. v. EHs= 
quibel, 4 N. M. 337, 20 P 109. See 
Jackson, etc., R. Co. v. Davison, 65 


Mich. 416, 437, 32 NW 726, 37 NW 
537 


71. Jackson, etc.,: R. Co. v. Davi-= 
son, supra. 

[a] Construction of act authoriz- 
ing transfer.—Where a railroad com- 
pany having a land grant is author- 
ized by a later statute to contract with 
another company for the construction 
and operation of its road between cer- 
tain points and to grant to the latter 
company the perpetual use of its right 
of way and depot grounds, and to 
transfer to it all the rights and priv- 
ileges pertaining to that part of the 
road, and it is further provided that 
“said companies are hereby authorized 
to mortgage their respective portions 
of said roads, as herein defined,” for 
a certain amount per mile, “and each 
of said companies shall receive pat- 
ents to the alternate sections of land 
along their respective lines of road,” 


1034 [50 C.J.] 


lands the railroad company’s franchise was forfeited, 
but within three years the company transferred its 
property to the assignee in trust for the benefit of its 
stockholders, under a state statute permitting a cor- 
poration whose charter has been forfeited three years 
in which to settle its affairs, such transfer was a 
Under the Alabama 
Debt Settlement Act relating to the disposition of 
railroad aid land granted to the state by the federal 
government, and providing for a conveyance thereof 
to the trustees to act until a certain time when the 
trust should expire, and providing that all lands then 
remaining unsold should be conveyed by the trustees 
to such persons as were entitled.to share in the trust 
moneys or to such person or persons as they might 
direct, the trustees were not incapacitated from con- 
veying such remaining land after the expiration of 
the time for the termination of the trust.7* 

[§ 324] (2) Consolidation of Corporations.’ 
consolidation of land grant railroad companies under 
statutory authority may operate to vest in the new 
corporation the rights of the constituent corpora- 
tions under their grants;‘> but when the act of con- 
gress has vested the title in the state for the pur- 


valid disposition of the lands.7? 
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consolidation.7¢ 


A 


pose of disposing of the lands for the benefit of cer- 


in the same manner as under the pre- 
vious grant, the original grant re- 
mains a continuous grant between the 
original terminals and the only effect 
of the act is to divide the grant be- 
tween the two companies. VU. S. v. 
Union Pac. R. Co., 148 U. S: 562, 13 
Sct 724, 37 L. ed. 560 [aff 37 Fed. 5511. 

‘72. Sage v. Crowley, 83 Minn. 314, 
86 NW_ 409. 

73. Warrior River Coal, etc., Co. v. 
Alabama State Land Co., 154 Ala. 135, 
45 S. 53. 

[a] Effect of trustees’ deed.—Acts 
(1875-1876) p 130 was construed and 
it was held that, where a deed by trus- 
tees of state land contained recitals 
of the legislation with reference to 
the land, its conveyance to the trus- 
tees, the official performance of the 
direction to the governor to convey 
the lands to the trustees, with a full 
enumeration of the duties, powers, 
etc., fixed by the statute carried for- 
ward into the governor’s deed to the 
trustees, and also declared that no 
personal warranty of title should be 
construed to exist under the deed, but 
that it should operate only as a con- 
veyance of all estate and interest 
vested in the grantors, although 
signed by the trustees in their in- 
dividual names, it was a conveyance 
by them as trustees only. Warrior 
River Coal, etc., Co. v. Alabama State 
Land Co., 154 Ala. 135, 45 S 53 

74. Generally see Corporations §§ 
3630-8669. 

75. Southern Pac. R. Co. v. Poole, 
82 Wed. 451, 12 Sawy. 538. See U. 
S. v. Southern Pac. R. Co., 46 Fed. 683 
{rev on other grounds 146 U. S. 570, 
615, 13 SCt 152, 163) 36 L.. ed. 1091, 
LOA ULoe tv. mouthern, Pace Re ‘Cox 
45 Wed. 596 [rev on other grounds 146 
UO. S82 570, 18 SCt 152, 36 Ted. 10917). 
- [a] Provision sufficient to effect 
transfer.—A provision in the articles 
of amalgamation and incorporation of 
certain railroad companies that “the 
said several parties, each for itself, 
hereby transfers, grants, releases, and 
conveys to the said new and con- 
solidated company and corporation. 
its successors and assigns, forever, all 
its property, real, personal, and mixed, 
of every kind and description; . 
contracts, agreements, claims 
and all rights, privileges, and fran- 
chises, corporate and otherwise, held, 
owned, or claimed by said parties of 
first and second parts, in possession 
or in expectancy, either at law or in 
equity,” is sufficient to transfer land 


granted the companies by the govern- 
ment by an act declaring the purposes 
for which it was granted. Tarpey v. 
Deseret Salt Co., 5 Utah 494, 17 P 631 
[aff 142 U. S. 241, 12 SCt 158, 35 -L. 
ed. 999]. 

[b] Filing of map of general loca- 
tion by one of constituent corpora- 
tions will inure to the benefit of une 
new corporation. Southern Pac. 


| Co, v. Poole, 32 Fed. 451, 12 Sawy. 53s, 


76. Lake Superior Ship- -Canal, etc., 
Co. v. Cunningham, 44 Fed. 819 [aft 


aa S. 354, 15 SCt 103, 39 L, ed. 
77. Southern Pac. R. Co. v. Poole, 


32 Fed. 451, 12 Sawy. 538. 

78. Weight attaching to construc- 
tion of statutes by land department 
see infra § 486, 

79. Wisconsin Cent. R. Co. v. For- 
sythe, 159 U. S. 46, 15 SCt 1020, 40 L. 
ed. 71 [rev 43 Fed. 867]; Barney v. 
Winonay ete, RCo, IaUs Ss. 228" 
6 SCt 654, 29 L. ed. 858; Missouri, etce., 
R. Co. v. Kansas Pac. R. Co., 97 iis Se 
491, 24 L. ed. 1095; U. S. v. Oregon, 
ete., Re Cowen: (2a) 64535 Us Siev; 
Oregon, etc., R. Co., 186 Fed. 861 [see 
Oregon, rete, inv Co. Vi OR iSite Ome ue 
Se 398 co Cag 0S OOM aus ed. USSU) 
Astoria, ete Ra COmV., Ulimar4l CusGik 
284; Galloway v. Doe, 136 Ala. 35, 
34 8 957; McCarver v. Herzberg, 120 
Ala. 523, 25 S 3; Jackson, etc., R. Co. 
v. Davison, 65 Mich. 416, 4387, "32 NW 
726, 37 NW 537. See Swann v. Miller, 
82 Ala. 530, 1S 65; Swann v. Lindsey, 
70 Ala. 507. 

80. Barney v. Winona, etc., R. Co., 
LA Weise 228; bo Set. 64: ah L. ed. 
858; Missouri, pigs R. Co. v. Kansas, 
Pac. R. Coy 97°U. S. 491, 24 Tr ed. 1095; 
Astoria, ete, R. Co. Vv. U. S., 41 Ct. 
Cl. 284. 

Construction of statutes in general 
see Statutes [385 Cyc 1102 et seq]. 

81. Wisconsin Cent. R. Co. v. For- 
sythe, 159 U. S. 46, 15 SCt 1020, 40 L. 
ed. 71) [reve 43 Fed. 867]; Missouri, 
Clee. P COLL US Soma TEC t mC lme5 6 
[aff on other grounds ABS OBS RY 
oo) Ct 6," 1b9) ala ed. 16 Jackson, 
ete., R. Co. v. Davison, 65 Mich. 416, 
437, 32 NW 726, 37 NW 537. See Kan- 
Sas City. ete ieee Co. v. Brewster, 118 
Wig S6 OB5 He Sct 66, 30 L. ed. 281 [rev 
25 Fed. 2431]. 

lal Particular grants construed.— 
UD. SSi ven HOReeZOn, 1 CtCs a COM G4 
WSS OOo ne Cl all oy mean elie ed. 541 
{rev 67 Fed. 650, 14 CCA 600 (rev 57 
Fed. 426) ]; Lake Superior Ship-Canal, 
etc., Co. v. Cunningham, 155 U. S. 354, 


[§ 325] i. Validity of Grants. 
in an act of congress authorizing a railroad company 
“subject to the laws of” a 
a line of railroad is not invalid because when the act 
was passed the company did not have legal authori- 
ty under the laws of the state to construct the road 
on that line, where under the laws then in force the 
company could, by its own voluntary act alone and 
without any further legislation, qualify itself to 
construct the road strictly in all particulars subject 
to the laws of the state.*7 

[§ 326] j. Construction of Grants in General.*® 
An act of congress making a grant in aid of railroads 
is a law as well as a grant,’® and is subject to the 
same rules of construction as other legislative acts,°° 
and the intent of congress, when ascertained, is to 
control in the interpretation of the law.$? 
of doubt as to the intention of congress, such grants 
are to be construed strictly’? and most strongly 


| 82 NE 324; 


[§§ 323-326 


tain railroads, an act of the state legislature con- 
ferring the benefit of that grant on a certain com- ~ 
pany does not convey the legal title to that company 
so that it will vest in a new company by virtue of 


A grant contained 


certain state to construct 


ie cases 


15 -SCt W032 89 Wiaeds aSssn iWiae Oaeva 
Northern Pac. R. Co., 152 U. S. 284, 
14 SCt 598, 38 L. ed. 443 [rev 41 Fed. 


842]; U. S. v. Union Pac. R. Co., 148 
U. §. 562, 13° SCt 724, 37 lu. ed. 560 
{aff 37 Fed. 5511; U.S. v.. Southern 


Pac. RR. Coy. 146, Us Se5x0; 1s Seta 52: 
36 L. ed. 1091 [rev 45 Fed. 596]; U. 
Sov. Missouri, ete. Re Com die. 
358, 12 SCt 13, 35 Deed. (6G) [reves 
Meds (68)'s— St. Heaull eters ai Cosmave 
Northern Pac, R: Coz 139 Us. ao ee 
SCt 389, 35 L. ed. 77 [aff 26 Fed. 551]; 
Kansas City, etce., R. Co. v. Brewster, 
118° .U. S682; 7. SCt'66,) 0 awed. eaam 
[rev 25 Fed. 243]; Barney v. Winona, 
ete:, RR. Co, (iT U.S. 22856 SCE G54: 
29 L. ed. 858 [rev 24 Fed. 889, and 
expl Winona, etc., R. Co. v. Barney, 
113.8. 618; 2b SCt, 606,828 b meus 
1109]; U.S. v. Burlington, etc., R. Co., 
98 -U. S.7834, 525 Ti. ed) 198") Ue Save 
Oregon, etc., Rk Co., 186 Fed. 861 [see 
Oregon, eto., Re ‘Corvwe Us Sazeeo iiss 
393, 35 SCt 908, 59 L. ed. 1360 (where 
point was not involved)]; Humbird 
v. Avery, 110 Fed. 465 [aff 195 U. S. 
480, 25 SCt 123, 49 L. ed. 286]; South- 
ern Pac,,kRz Co. v. U. S.,; 109) Bed, 913; 
48°-CCA 712 [aff 189 Ui S448, 288SCtr 
567, 47 L. ed. 896]; U. S. v. Northern 
Pac. R. Co., 95 Fed. 864, 37 CCA 290 
[aff 177 eo S. 435, 20 sct 706, 44 L. 
ed. 836]; U.S. v. Oregon, etc., a eer 
57 Fed. 890; Southern Pac. R. Cory: 
Orton, 32 Fed. 457, 6 Sawy. 157: 
Southern Pac. R. Co. v. Poole, 32 
Fed. 451, 12 —Sawy. 538% Tabo- 
reck v. Burlington, vetec., R. Co: 3 
Fed. 103, 2 McCrary 407; Madison, 
ete.) Ee Co. _v. Wisconsin, 16 F. Cas. 
No. 8,938; Schulenburg v. Harriman, 
21 F. Cas. No. 12,486, 2 Dill. 398 Laff 
21 Wall. 44, 22 L. ed. 551]; State Bad. 
of Equalization v. Peo., 229 Ill. 4380, 
Cedar Rapids, etc., R. Co. 
v. Herring, 52 Iowa 687, 3 NW 786; 
Cedar Rapids, ete. R. Co. v. Carroll 


County, 41 Iowa 153; Minneapolis, 
ete, R. Co. v. Dularth, "etc., Rs Conn 45 
Minn. 104, 47 NW 464; Nash yv. Sul- 


livan, 29 Minn. 206, 12 NW 698; West- 
ernuk: ‘Co:v.2 Dé Graff, 27 Minn. eS 
NW 341; Wunderlich v. Spradling, 121 
Mo. 364, 25 SW 1063. 

82. Cedar Rapids, etel RucCo, we 
Carroll County, 41 Iowa 153. 

[a] Exchange of land.—(1) It has 
been asserted that an act of congress 
giving a railroad company to which a 
grant of public lands has been made 
and patented, on the relinquishment of 
such of the lands as lay within a for- 
est reservation, the right to select 
other public lands in lieu thereof, is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 326-328] 


against the grantee,®? so that what is not unequivo- 
cally granted will be deemed to have been withheld.’4 
But such grants are not to be so construed as to de- 
feat the intention of congress*® or to withhold what 
is given either expressly or by necessary or fair im- 
plication,®* and it is considered that a general law 
offering grants and valuable privileges to corpora- 
tions or individuals as an inducement to the con- 
struction of railroads or other works of a quasi-pub- 
lie character through a great, undeveloped publie do- 
main, should not be construed with the strictness of a 
merely private grant, but should receive a more liber- 
al interpretation in favor of the purposes for which 
it was enacted.*? In the construction of railroad aid 
grants there is a well established distinction between 
“oranted lands,” which are those falling within the 
limits specially designated, and “indemnity lands,” 
which are those selected in lieu of lands lost by rea- 
son of previous disposition or reservation for other 
purposes.§§ 

[§ 327] k. Lands Included in, or Excluded from, 
Grant—(1) In General. A railroad land grant in- 
cludes only public lands within the usual meaning of 
the term,®® that is, land subject to disposal under 
the general lands laws of the United States,®° and 
to be construed in accordance with 


the rules governing grants, by which 
nothing passes by implication, and, 


Pacman Cor 


PUBLIC LANDS 


(aff 134 Fed. 303)]; U.S. v. Northern 
152 U. 


598, 38 L. ed. 448; U. S. v. Southern 
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lands which were not public at the date of the grant 
do not pass thereunder, although they subsequently 
become of that character,® and are restored to the 
mass of the public domain before the definite location 
of the road.®? But the converse of this rule does 
not hold; and so, although land may have been 
public land at the time of the grant, it does not pass 
to the railroad company if it has been sold, reserved, 
entered, or otherwise appropriated prior to the filing 
of a map of the definite location of the road,?* unless 
such disposition is invalid because of its having been 
made after the land was withdrawn from entry or 
sale and reserved for the railroad.°4 And indeed 
railroad aid grants have usually contained express 
exceptions of lands previously sold, reserved, or oth- 
erwise disposed of.9° The action of the land depart- 
ment in defining the limits of a grant to a railroad 
company, pursuant to its‘duty, on the line of the 
road being located, and the map showing the loca- 
tion being furnished to it, is final, as between persons 
claiming land within such limits—one under the 
Homestead Law, and the other as a purchaser from 
the railroad company.°® 

[§ 828] (2) Situs of Lands. Congress has the 
power to grant to a state lands in another state 
previously reserved is confined to 


lands belonging to the government at 
the date of the grant); Kansas Pac. 


S. 284, 14 SCt 


unless the words used are clear as to 
the lands subject to selection, that 
construction should be adopted most 
favorable to the government. U.S. v. 
Northern Pac. R. Co., 170 Fed? 498 
[aff 176 Fed. 706, 101 CCA 117 (app 
dism 223 U. S. 746 mem, 32 SCt 533 
mem, 56 L. ed. 640 mem)]. (2) But it 
seems, according to a later case, that 
the rule that public grants are to be 
construed strictly against the grantee 
is not applicable in its full vigor in 
such case where the question is not 
one of the extent of the grant, but of 
procedure in administration of the act. 
West v. Edward Rutledge Timber Co., 
210 Fed. 189 [aff 221 Fed. 30, 136 
CCA 556 (aff 244 U. S. 90, 27 SCt 581, 
61 L. ed. 1010)]. 

Saami pave Denver fetc., oh. C0:, 
PSO Ss deals: SC ie 37 suedsi975:; 
Leavenworth, etc., R. Co. v. U. S., 92 
Weseios, 26 Lr ed? 604; sRice vy. Min- 
Meso eles, HE, Co,nl Black (Us 1S») 
358, 17 L. ed. 147; Missouri, etc, R. 
Gomva W.'s.,.40 Ct. Cl, 59 Patt on voth- 
er grounds 235 U. S. 37, 35 SCt 6, 59 
L. ed. 116]; Swann vy. Jenkins, 82 Ala. 
478, 2 S 1386 [foll Anderson v. How- 
ard, 69 Fed. 84, 16 CCA 149]; Cedar 
Rapids, etc., R. Co. v. Carroll County, 
41 Iowa 153; Burlington, etc., R. Co. 
v. Abink, 14 Nebr. 95, 15 NW 317. 

84. Anderson v. Howard, 69 Fed. 
84, 16 CCA 149; Swann v. Jenkins, 82 
INES Cs, eg Sie BO 

85. U.S. v. Denver, etc., R. Co., 150 
Seb a SO Cil ly oe lia CW.. 9. C0 VV. = 
nona, etc., R. Co. v. Barney, 113 U.S. 
618, 5 SCt 606, 28 L. ed. 1109. 

[a] Fact that land grant was “put 
over” through malign influence, or 
that it was contrary to the purpose of 
congress and the people, had_ no bear- 
ing on its construction. Burke vy. 
Southerm (Pac, HR. Co, 222 Hed. 97. 

86. U.S. v. Denver, etc., R. Co., 150 
Sel alas Coelho ilar edse gi. 

872 Us S. Vv. Denver; etek. Cox, 
supra. 

88. Barney v. Winona, etc., R. Co., 
AITO SS 228, sb) SCt 654729) . ed1858 
{rev 24 Fed. 889]; Jackson v. La 
Moure County, 1 N. D. 238, 46 NW 
449. 

Indemnity or lieu lands see infra §§ 
346-354. 

89. What are public lands in gen- 
eral see supra § 1. 

90. Northern Lumber Co. Vv. 
O’Brien, 204 U. S. 190, 27 SCt 249, 51 
L. ed. 438 [aff 1389 Fed. 614, 71 CCA 598 


Pacer, CO, 1460Uen So Oo V0 qdo Set Logs 
36 L. ed. 1091 [rev 46 Fed. 683, 45 Fed. 
596]; Bardon v. Northern Pac. R. Co., 
145) U.S. 5385, 22 SCt 856,136) I. ed: 
806; St. Paul, ete., R. Co. v. Northern 
PAG ha COMM SoU sos tet d St coos 
30 La. ed! 7%; Kansas Pac, R. Co! v. 
Dunmeyer, 113 U. S. 629, 5 SCt 566, 28 
L. ed. 1122; Newhall v. Sanger, 92 U. 
S. 761, 28 L. ed. 769; Leavenworth, 
ete oR. Cosy. U.S. 920. Se 733) °28 
L. ed. 634; U.S. v. Grand Rapids, ete., 
R. Co, 154 Fed. 131 [aff 165 Fed. 297, 
91 CCA 265]; U. S. v. Southern Pac. 
R. Co., 76 Fed. 134; Southern Pac. 
R._ Co. v. Brown, 75 Fed. 85, 21 CCA 
236; Northern Pac. R. Co. v. Maclay, 
61 Fed. 554, 9 CCA 609 [writ of error 
dism 17.SCt 997 mem, 41 L. ed. 1182 
mem]. - 

fa] ands to which claims or 
rights of others have attached do not 
fall within the designation of public 
land. Bardon v. Northern Pac. R. Co., 
145 U. S. 535, 12 SCt 856, 36 L. ed. 806. 

91. Northern Lumber Co. Vv. 
O’Brien, 204 U. S. 190, 27 SCt 249, 51 
L. ed. 438 [aff 139 Fed. 614, 71 CCA 
598 (aff 134 Fed. 303)]; Northern 
Pac. R. Co. v. De Lacey, 174 U. S. 622, 
LOESCUCTG, 43 tas ean eli SU Shy. 
Southern Pac. R. Co., 146 U. S. 570, 
13 SCt 152, 36 L. ed. 1091 [rev 46 Fed. 
683, 45 Fed. 596]; Bardon v. Northern 
Pack, Co. V4 bd Uns. eo; La Ole so 6. 
36 L. ed. 806; Northern Pac. R. Co. 
v. Maclay, 61 Fed. 554, 9 CCA 609 
[writ of error dism 17 SCt 997 mem, 
41 L. ed. 1182 mem]; San Jose Land, 
ete., Co. v. San Jose Ranch Co., 129 
Cal. 673, 62 P 269. 

92. U..S. v. Grand Rapids, etc., R. 
Co., 154 Fed. 131 [aff 165 Fed. 297, 91 
CCA 265]. But see Chicago, etc, R. 
Co. v. U. S., 108 Fed. 311, 47 CCA 3438. 

Relinguishment, abandonment, etc., 
of entry under general law see infra § 
338. 

93. U.S. v. Oregon, etc., R. Co., 176 
U.S. 28) 20 SCt 261, 44.1. ed. 358) [aff 
77 Fed. 67, 23 CCA 15]. 

94. See passim infra §§ 377-380. 

95) US S..v. Missouri, “etc. Re 'Co., 
Zit The SR RRS IPE Sele GBH ISR Gok 
766 [rev 37 Fed. 68]; Burlington, etc., 
R. Co. v. Fremont County, 9 Wall. (U. 
S.) 89, 19 Ll. ed. 563; Dubuque, ete, R. 
Co. vy. Des Moines Valley R. Co., 54 
Towa 89, 6 NW 157 [aff 109 U.S. 329, 
Be SOuUISS; 21 dused., 952k cen Ui IS: ve 
Grand Rapids, ete., R. Co., 154 ed. 
ist fiafe’ 165- Med. 297,, 91 CCA 265] 
(holding that a grant excepting lands 


R. Co. v. Culp, 9 Kan. 38 (holding that 
such a grant passes the title to all the 
Ho not embraced within the excep- 
ion). 

[a] Construction of exceptions.— 
(1) An exception in a railroad grant 
of “any pre-emption, homestead 
Sswamp-land, or other lawful claim’ 
includes the right of a water and min- 
ing company to use its canal previous- 
ly constructed over public land. Bro- 
der v. Natoma Water, etc., Co., 101 
We Ss: 2rd, 25. ed. 790.) C2) An ex= 
ception in a railroad grant of lands 
otherwise disposed of before the def- 
inite location of its route does not 
cover subsequent grants for the con- 
struction of other roads before the 
location of the first road, as to per- 
mit such exception would be to em- 
body in the first grant a repugnant 
provision. St. Paul, ete., ACO Ws 
NorthernebaccR., Copel 3 oe samen del 
SCt 389, 35 L. ed. 77 [aff 26 Fed. 551]. 
(3) All lands situated above the Rac- 
coon Fork of the Des Moines River 
which were reserved by the land de- 
partment under the river grant prior 
to 1856 and granted to the state to 
aid in the improvement of the river 
by the act of congress of July 12, 1862, 
were excepted from the railroad grant 
made to the state by the act of con- 
gress of May 15, 1856. Iowa Home- 
stead Co. v. Des Moines Navy., etc., Co., 
Lie Walle CUS) tosh. cle lusmedsaGaore 
Williams v. Baker, 17 Wall. (U. S.) 
144, 21 L. ed. 561; Wolcott v. Des 
Moines Nav., etc., Co., 5 Wall. (U. S.) 
681, 18 L. ed. 689; Dubuque, etc., R. 
Co. v. Des Moines Valley R. Co., 54 
Iowa 89, 6 NW 157 [aff 109 U. S. 329, 
3 SCt 188, 27 L. ed. 952). 

[b] Mere assertion of claim to 
public land, not recognized by land 
department of the United States in 
any manner, does not operate to re- 
serve or segregate such land from the 
public domain so as to prevent it from 
passing under a grant by congress. 
U. Sov. Chicago, ete} RR. Co.160) Med: 
818, 87 CCA 592 [aff 218 U. Si) 238, 3t 
SCuriey snuwed LOLs 

Exception of lands entered or set- 
tled under general law see infra §$§ 
335-338. 

Exclusion of Indian reservations 
see infra § 333. 

96. Brett v. Meisterling, 117 Fed. 
768. 

Conclusiveness of decisions in land 
goparement in general see infra §§ 

4-488, 
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or territory to aid in the construction of a railroad 
wholly within its own limits,®7-®8 and while in most 
if not all of the grants of land made to the various 
states in aid of railroads within their respective lim- 
its, some words of limitation have been used to de- 
note that the grant was restricted to lands within 
each particular state when such restriction was in- 
tended,®® it cannot safely be asserted that it has been 
a general policy of the United States government to 
restrict a grant made to a state in aid of railroads to 
lands within such state where a part of the line of 
road extended into one of the territories.t So it is 
entirely competent for congress to confer upon a cor- 
poration of any state the right to construct a rail- 
road in any of the territories and to obtain lands of 
the territory in aid thereof,? and a fortiori a ter- 
ritorial corporation may, under congressional au- 
thority, construct a railfoad in such territory and 
obtain its full quota of lands, although a part of 
the territory embracing the granted lands after- 
ward becomes a state, and such company also ob- 
tains title of lands embraced within the terms of the 
grant and which, although within the former terri- 
tory, are outside the boundaries of the state. Where 
an act of congress makes the lateral extent of the 
grant depend upon the location of the road, whether 
in a state or territory, the lateral extent being great- 
‘er in the latter case, the location of the road itself 
determines this matter and the nearness of the line 
to any territory or state other than that in which it 
is actually located has nothing to do with it, although 
the grant extends over the boundary.® 

Location on either side of road. Land grants to 
railroads are usually of a certain amount of land on 
either side of the road,® and even though the grant 
does not so specify it is an implied condition that the 
land must be taken in equal quantities on each side 
of the road,’ and the land department, in executing 
a grant, cannot enlarge the quantity of land on one 
side to make up a deficiency on the other.*® 

Curves and angles of road. A grant to a railroad 
of the odd-numbered sections within a certain dis- 

97-98 vist. -baul,) eres, COs avi 8. 


PUBLIC LANDS 


U. S. v. Burlington, ete., R. Co., 


tance of its road does not become inoperative at a 
point where the road makes a curve or right angle, 
so as to exclude the wedge-shaped section of land 
lying outside of the curve or angle and bounded by 
lines at right angles to the road approaching the 
curve or angle from either side, but the railroad is 
entitled to all the odd-numbered sections within the 
limits specified in the grant and it is not necessary 
that the lands should be reached by a line run at 
right angles to’ the road.® But where the act making 
a grant contemplates two distinct roads—a main line, 
and a branch road running at right angles from a 
point on the main line—and the entire branch line is 
constructed but the main line is constructed only 
from one of its designated termini to the point of 
junction with the branch road, the railroad company 
is entitled only to the lands opposite the main line 
and the branch road, bounded by lines at right angles 
to the respective roads where they terminate and not 
to any land within the wedge-shaped tract outside 
the point of junction and bounded by the lines re- 
ferred to.?° 

[§ 329] (3) Amount of Land to Which Railroad 
Entitled. It is the uniform policy of congress in 
granting land in aid of railroads that the quantity of 
land is measured according to the length of the road 
constructed or required to be constructed,!! and so 
where an act of congress granting, to aid in the 
construction of a railroad upon a designated route, 
six sections of land for every mile of road construct- 
ed, was amended by a subsequent act permitting the 
railroad to build by a shorter way, being “entitled for 
such modified line to the same lands, and to the same 
amount of lands per mile, as originally granted,” the 
railroad was only entitled to six sections for each 
mile of road actually constructed, and not to six see- 
tions for each mile of the original route.1? 

[§ 330] (4) Swamp Lands.!? Lands which have 
passed to the various states by virtue of the Swamp 
Land Act are excluded from subsequent railroad 
grants whether to the states or to particular rail- 
road companies;!* but the Swamp Land Act was 


L. ed. 568, 154 U. S. 565, 14 SCt 1197, 
19 L. ed. 565]. 


[§§ 328-330 


13¥5 
Phelps, 137 U. S. 528, 11 SCt 168, 34 L. 
ed. 767 [rev 26 Fed. 569]. 


99. St. Paul, etc., R. Co. v. Phelps, 
supra. y 
{a] Grant to Alabama.—dAct Conger. 


June 3, 1856 (11° U. S. Stat L. 17), 
afterward revived and kept in force 
by Act Congr. April 10, 1869 (16 U.S. 
St. at L. 45), granting to the state 
of Alabama, in aid of the construction 
of railroads in that state, every alter- 
nate section of land designated by 
odd numbers, and within six miles 
of either side of the projected line 
of such roads, does not embrace, by 
implication, land within six miles of 
that portion of the roads constructed 
through the state of Georgia. Swann 
v. Jenkins, 82 Ala. 478, 2 S 136 [foll 
Anderson v. Howard, 69 Fed. 84, 16 
CCA 149]. 

lS SSticeauly ete; BR: 1Coveve,. Phelps, 
137 OLS. 528,01 SCt 163, e384 laced: 
767 [rev 26 Fed. 569]. 

2. Van Wyck v. Knevals, 106 U. S. 
360, 1)/SCt 336, 27 L. ed. 201 [appr St. 
Paul, ete., R. Co. v. Phelps, 137 U. S. 
528, 11 SCt 168, 34 L. ed. 767 (rev 26 


Fed. 569) ]. 

Si7 St. Paul) etc, R.iiCo. va Phelps, 
supra. 

4. St. Paul, etc: R. Co. vy. Phelps, 
supra. 


5. Denny v. Dodson, 32 Fed. 899, 
13 Sawy. 68. 

6. (U.S: v.sburlington, etc. R..Co.. 
9S US. 8e4, 25, le vedt 198. 

7 Wood y. Burlington, etc., R. Co., 
104 U. S. 329, 26 Li ed. 772. 


98 U. S. 334, 25 L. ed. 198 (holding, 
however, that at the suit of the United 
States, patents embracing any alleged 
excess on one side cannot be adjudged 
invalid as to any lands which are not 
identified, so as to be separated from 
the remainder, nor can any decree be 
rendered in such a suit against the 
railroad company to which the lands 
have been patented for their value). 

Sve Usa Sew Union Pact Rei Co. ass 
Une sh 5625 182 SCte( 24587 MM ed.2560 
[aft 37 Fed..551). 

10. U.S. v. Oregon, etc., R. Co., 164 
U.S. 626,-1% SCt, 166, 41. Li./veds 4541. 
[rev 67 Fed. 650, 14 CCA 600 (rev 57 
Fed. 426), aff 57 Fed. 426, and dist 
Un Si-v.cUnion Pac Re Gorse 4saUnest 
562, 138 SCt 724, 37 L. ed. 560 (aff 
37 Fed. 551) ]. 

Tis, .Cedar Rapids, ete, Ra ‘Com-yv. 
Herning, W0CUNS. 27, 38 SCtrasb, 2S oly, 
ed. 57 [aff 61 Iowa 410, 16 NW 344]. 

12. Cedar Rapids, ete, R. Co. v. 
Herring, supra. 

13. Swamp land grants in general 
see Supra §§ 257-270. 

14. U,. S.—Hannibal, etc., R. Co. v. 
Smith, 9 Wall. 95, 19 L. ed. 599; Bur- 
lington, etc., R. Co. v. Fremont Coun- 
ty, 9 Wall. 89, 19 L. ed. 563. 

Ark.—Chism v. Price, 54 Ark. 251, 
15 SW 8838, 1031. 

Cal.—Southern Pac. R. Co. v. Mc- 
Cusker, aGi> Calknen.ni eloamueas 

Ilowa.—Montgomery County v. Bur- 
lington, Tete... Ry Conse Lowame20 Ss: 
Fremont County v. Burlington, etc., 
R. Co., 22 Iowa 91 [aff 9 Wall. 89, 19 


Mo.—Hannibal, ete., R. Co. v. Snead, 
65 Mo. 239. 

[a] Mere selection of lands as 
swamp lands and the filing of lists 
thereof by the state agents does not 
operate to segregate such lands from 
the public lands of the United States 
or prevent their passing under a rail- 
road grant as within an exception of 
“lands reserved by the United States 
for any purpose whatever,’ where 
such lands are subsequently deter- 
mined not to be swamp lands, although 
the determination is not made until 
after the map of definite location of 
the road is filed. U. S. v. Chicago, 
etc., R. Co., 148 Fed. 884 [aff 160 Fed. 
818, 87 CCA 592]. 

[b] Validity of swamp land claim. 
—(1) Proceedings instituted prior to 
the definite location of a railway, for 
the purpose of bringing under the op- 
eration of the Swamp Land Act (Act 
Sept. 28, 1850 [9 St. at L.. 519 ¢ 84] cer- 
tain lands within the place limits of 
the land grant made to the railway 
company by Act May 12, 1864 [13 St. at 
L. 72. ¢ 84], did not except such lands 
from the railway land grant as being 
previously reserved, if they were not 
in fact Swamp or overflowed lands. 
U. S. v. Chicago, ete, R. Co., 218 U. 
S. 233, 31 SCt 7, 54 L. ed. 1015 [aff 
160 Fed: 818) 87 CCA 592]- (@)eBut 
the pendency of a claim by the state 
of Oregon under the swamp land grant 
made by Act Sept. 28, 1850, and the 
act of March 12, 1860, to lands which 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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not intended to operate against the will of a state,t® 
and a state may become estopped to claim that lands 
passed under the swamp land grant rather than the 
railroad grant by its laches and acquiescence and 
treating the land as railroad land.1* 

The view has been 
taken that the existence of a claim by the state for 
lands, to make good alleged losses of portions of a 
thirty-sixth section granted for school purposes, is 
sufficient, without regard to its validity, to take such 
lands out of the category of “publie lands,” within 
the meaning of a railroad grant attaching to such 


[§ 331] (5) School Lands.17 


lands alone.!§ 


[§ 332] (6) Tide Lands. 


would otherwise pass to the Northern 
Pacific Railroad as parts of odd-num- 
bered sections within the place lim- 
its of land grant made by the act of 
July 2, 1864, prevented such lands 
from passing under the grant as place 
lands, regardless of whether the 
swamp land claim ror well grounded. 
Northern Pac. R. v. McComas, 
250 U.S. 387, 39 set 546, 63 L. ed. 
$62] [rev 82 Or. 639, 161 Pp 562, 162 P 

15. Vicksburg, etc., R. Co. v. Tibbs, 
1112 La. 51, 36 S 223. 

[a] Lands not selected as swamp 
lands.—Where the state failed to se- 
lect, and the secretary of the interior 
failed to approve, certain lands as 
swamp lands, and such lands were 
certified to, and accepted by, the state 
under an act of congress granting 
lands in aid of railroads, the title thus 
acquired by the railroads could not be 
defeated by an individual claiming 
to have purchased the lands as swamp 
lands, and whose title had been an- 
nulled at the suit of the state. Vicks- 
burg, ete., Coste Dibbs,~ 112 iar. 
51;,.36'S 223. 

16. Chism v. Price, 54 Ark. 251, 15 
SW 8838, 1031; «State v. Flint, etce., R. 
Co.;-89 Mich. 481, 51 NW 103. 

[a] Thus, where after the swamp 
land grant congress granted certain 
lands to the state to aid in the con- 
struction of railroads, and the state 
accepted the grant and provided that 
on certain conditions a certain rail- 
road company should be entitled to 
the lands and the company complied 
with all the conditions imposed upon 
it, and the state officials selected and 
eertified the alternate sections to the 
department of the interior, which re- 
turned the certificates to be filed in the 
proper state department, and the state 
levied and collected taxes on the lands 
and failed to lay claim to the lands 
for twenty-eight years, during which 
time the railroad company conveyed 
a large part thereof to innocent pur- 
chasers, the state was estopped to 
claim the lands under the swamp land 
grant. State v. Flint, etc., R. Co., 89 
Mich. 481, 51 NW 108. 

{b] Circumstances not amounting 
to estoppel.—The act of the governor 
in transmitting to the general land 
office the list of lands claimed by a 
railroad company under a railroad 
grant does not estop the state to claim 
swamp lands, nor is the approval by 
the land department of the railroad’s 
list of selected lands a determination 
that the lands embraced therein had 
not passed to the state by the swamp 
land grant; but the failure of the 
land department to determine this 
question leaves the matter open for 
judicial .determination. Chism vy. 
Price, 54 ‘Ark. 251, 15 SW 883, 1031. 

17. School land grants in general 
see supra §§ 161-181. 

181. U. Sivoo Southern, Pac. R.- Co,; 


The view has been tak- 
en that, where tide land between high- and low-water 
mark within the place limits of a railroad grant in 
Washington had been surveyed, identified, and de- 
fined, and the railroad had performed all conditions 
entitling it to such land, before Washington became 
a state, the railroad and its grantees were entitled to 


-[rev 26 Fed. 569]; 
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such land, under the provision of the Washington 
constitution, by which the state disclaimed all title 
in, and claim to, all tide land patented by the United 
States, although the patent was not actually issued 


until after the adoption of the constitution.!® 


[§ 333] (7) Indian Reservations and Other Lands © 
Occupied by Indians.?° 
cluded within an Indian reservation do not pass by 
a grant in aid of railroads;?1 but congress may, and 
in some instances has, granted such lands subject to 
the Indian right of occupancy and provided for the 

- vesting of title to such lands in the grantee after the 


As a general rule lands in- 


extinguishment of the Indian title.?? 


ican Grant.23 


76 Fed. 134. 

19. Kneeland y. Korter, 40 Wash. 
359, 82 P 608,-1 LRANS 745. 

20. Indian lands and title thereto 
in general see Indians §§ 43-100. 

21. Northern Pac. R. Co. v. te 
mer, 246 U. S. 283, 38 SCt 240, 62 L. 
ed. 716 [aff 230 Fed. 528 144 CCA 645]; 
Atlantic, ete., R. Co. Mingus, 165 U. 
S. 418, 17 SCt 348, re L. ed. 770: Mis- 
SOUR CLC., Ra COn Va Warsi 2) Osa C00; 
23 L. ed. 645 [aff 26 F. Cas. No. 15,786, 
1 yeas 624];/ Leavenworth, ’etc., 
RS COn Vi Ws woe 92 U. S. 733, 23 L. ed. 
634 afr 26 F. Cas. No. LS; 582, 1'Mc- 
Crary 610]; Northern Pac. R. Co. v. 
Wismer, 230 Fed. 591, 144 CCA,645 
[afi 246 =U. SS) 228257 38. SCt 240762 
Led. 7161; Northern Pac. RS.Cozv. 
Us S., 191 Bed. 947, 112 6CA 359), fatt 
227 U.S. 355, 33 SCt 368, 57 L. ed. 544]; 
U. S. v. Grand Rapids, ete., Co., 154 
Fed. 131 [aff 165 Fed. 297, 91 CCA 265]; 
Northern Pac. R. Co, v, Maclay, 61 Fed. 
554, 9 CCA 609 [writ of error dism 17 
SCt 997 mem, 41 L. ed: 1182 mem]; 
Peay Vo Boyd; 59” Mont.+453) (197 P 
3 


[a] Lands reserved pending deter- 
mination whether they shall be ap- 
propriated to Indians do not pass. 
Northern Pac. .: ComvaA Maclay, 61 
Fed. 554, 9 CCA 609 [aff 53 Fed. 523, 
and writ of error dism 17 SCt 997 
mem, 41 L. ed. 1182 mem]; Reagan v. 
Boyd, 59 Mont. 453, 197 P_832 (even 
though it is ultimately determined 
that such land should not be devoted 
to Indian purposes). 

22. St. Paul, etc., R. Co. v. Phelps, 
U3, UW. S528; 11 Sct 168, 34 L. ed. 767 
Buttz v. Northern 
Pace tRa1O0. 16d OV UR Ste bosletue CET LOO. 
30 L. ed. 330 [aff 3 Dak. 217, 14 NW 
103]; Shepard v. Northwestern L. Ins, 
Co., 40 Fed. 341. See Northern Pac. 
R. Co. v. Dudley, 85 Fed. 82. 

[a] Effect of trust in United 
States.—Where the title of the In- 
dians to land and their right of oc- 
cupation had been fully extinguished, 
the lands passed under the act of con- 
gress of June 3, 1856, conveying them 
to the state of Michigan for railroad 
purposes, notwithstanding they were 
held by the United States in trust 
to sell them for the benefit of the In- 
dians. Shepard v. Northwestern L. 
Ins. Co., 40 Fed. 341. 

{b] Extinguishment of Indian ti- 
tle-—(1) Under the act of July 25, 
1866, granting lands in Indian terri- 
tory to waive the construction of a 
railroad whenéver Indian title should 
be extinguished imposes no duty on 
the ‘United States to extinguish such 
Missouri, etc., R. Co. v. U. S., 47 
» bo patel 235, ULES sie sbASCt 
6,59 L. ed. 116]. (2) Where a railroad 
accepted the act, the court cannot 
enlarge the terms of the act so as to 
cover a vast area of land dedicated at 
the time of the grant to Indian tribes 
for Indian purposes. Missouri, etc,, 


[§ 334] (8) Land Claimed under Spanish or Mex- 
Land which is claimed under a Span- 
ish or Mexican grant at the time when a railroad 
grant is made does not pass to the railroad,?* al- 
though the Spanish or Mexican grant is subsequent- 
ly barred by lapse of time,?® or rejected by the tri- 
bunals of the United States.2¢® 


Nor does a railroad 


R.'Co. v. U: Sj supra. (3) Landsidis- 
tributed to Indians in severalty or 
sold for their benefit by subsequent 
acts of congress do not become part 
of the grant under such act. Mis- 
SOUT ete; eR. Co. Ve USS iacoomlUeESe 
37, 35 SCt 6,.59 Li. ed. 116 faff 47 Ct. 
Cl. 59]. (4) A provision in the grant- 
ing act that | the United States shall 
extinguish, “as rapidly as may be 
consistent with public policy and the 
welfare of the Indians, and only by 
their voluntary cession,’ the Indian 
title to all lands granted by the act, 
is not an absolute undertaking by the 
government to extinguish such title 
and the grantee cannot claim a breach 
by the government of its undertaking, 
or set up the failure to extinguish 
such title as an excuse for a failure to 
complete the road, without showing 
that the Indians were willing to cede 
the lands, and that their interest and 
public policy required such cession. 
Atlantic, etc., R. Co. v. Mingus, 165 U. 
Sie4135 nt Sct 348, 41 L. ed. 770. 

[ce] Lands occupied in severalty by 
Indians.—(1) Although the right. of 
an Indian to acquire title to public 
lands by entry was not recognized 
prior to the act of March 3, 1875, ex- 
tending the homestead privilege to 
Indians, lands in possession of in- 
dividual Indians at the time of the 
railroad land grant by the act. of July 
25, 1866, were “reserved .. Pos g 
otherwise disposed of,” within the 
meaning of the reservation of such 
lands from the lands granted by that 
act, in accordance with the settled 
governmental policy to respect the 
Indian right of occupancy. Cramer v. 
Wiis a26LN US) 219; 1225) 4srsCtreder 
67 L. ed. 622. (2) The right of In- 
dian occupants of land subsequently 
granted to a railroad to have the 
land excluded from the railroad grant 
extends only to the land actually oc- 
cupied by them, and not to the legal 
subdivisions, parts of which were 
occupied, without any claim by the 
Indians to those legal subdivisions, 
aside from the bare occupancy of 
portions of them. Cramer v.'U. S., 261 
U.S 229). 43 SCt 342, 67, ly eas 2622 
[rev 276 Fed. 78]. 

23. Spanish, Mexican, and French 
grants in general see infra §§ 650- 
(138. 

24. Newhall v. Sanger, 92 U. S. 
761, 23.L. ed. 769; Foss v. Hinkell, 78 
Calwlb'3, 720 1539/3): McLaughlin Ae 
Heid, 63 Cal. 208; Carr v. Quigley, 57 
Cal. 394. See Doolan Ve (Carr i l25 
We Sie 6LS Sus Ct 1228 e381 Te ed. 844 
(where evidence of a prior Mexican 
grant was eld admissible in evidence 
to show that patent issued by govern- 
ment officers was without authority 
and void). 

25. Newhall v. Sanger, 92 U. S. 
761,,28 LL. ed. 769. 

26. Newhall v. Sanger, 92 U.S. 761, 
23 L. ed. 769. 
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take land which was at the time of the filing and ; been entered or settled upon under the general land 


‘approval of its map of definite location within the 
claimed but undetermined limits of a Spanish or 
Mexican grant, but was subsequently excluded there- 
from.?7_ But a railroad grant passes land which 
was excluded from a Spanish or Mexican grant, the 
survey of which became final before the date of the 
railroad grant, although there were subsequent un- 
successful efforts to avoid such survey and procure a 
new survey including such land.?8 <A railroad com- 
pany obtains a good title to lands selected by, and 
patented to, it as indemnity land where, although 
such land was claimed under a Mexican grant and 
was sub judice at the time of the railroad grant, the 
Mexican grant had been finally rejected as invalid 
before the selection was made.?® Where a Mexican 
grant is of a designated quantity of land within a 
larger tract, patents issued to a railroad company 
under its grant for land within the exterior bound- 
aries are valid so long as there is enough land left 
within such boundaries to satisfy the Mexican 
grant.®° 

[§ 335] (9) Land Entered or Settled upon under 
General Laws—(a) In General, ‘Land which has 


laws of the United States providing for homesteads, 
preémptions, and the like, prior to the passage of an 
act making a grant in aid of railroads, is excluded 
from the grant.%*-°? It has also been the policy of 
congress to keep the public lands open to occupation 
and preémption and appropriation to public uses, 
notwithstanding any grant which it might make, un- 
til it is ascertained what lands are included within 
the grant;** and so as a general rule a railroad land 
grant does not include land entered or settled upon 
under the general land laws at any time before the 
railroad grant became fixed and attached to specifie 
lands by the filing of a map of the definite location ;** 
although such entry may have been made after the 
passage of the act of congress by which the grant 
was made,*?® or, according to some cases, even after 
the map of the general route has been filed,*° or even 
after the line of the road has been surveyed and 
staked out.?7 When a railroad company has located 
its road but has forfeited its grant by failure to com- 
plete its road within the time limited, it is within 
the power of congress, upon subsequently extending 
such time and confirming the grant to save the rights 


[a] Contrary doctrine was asserted 428, 8 SCt 1177, 32 L. ed. 213 [aff 30] able to none except the United States. 


in some earlier cases. 


Sanger v. Sar-| Fed. 147, and foll Carr v. Quigley, 149] Gallup v. Northern Pac. R. Co., 295 


gent, 21 F. Cas. No. 12,319, 8 Sawy. 93; 
Central Pac. R. Co. v. Robinson, 49 
Cal. 446; Central Pac. R. Co. v. Yol- 
land, 49 Cal. 438 (but these cases must 
be regarded as overruled). 

eT Southern uracn RaLCOn Vv. CULE Ss, 
200°. S. 354, 26 SCt 298, 50: Lh. ed. 
512 [aft 133 Fed. 662, 66 CCA 560 (aff 
123 Fed. 1007)]; Southern Pac. R. Co. 
v. Brown, 75 Fed. 85, 21 CCA 236 [aff 
68 Fed. 333]. See eae pve Quigley, 2 
Cal. Unrep. Cas. 823, 16 P 

[a] Objection that shee had not 
been final order of confirmation req- 
uisite under Act March 8, 1851 (9 U. 
SiaStratwdu631e 41)sto justify an of- 
ficial survey of a Mexican grant, be- 
eause the federal government had ap- 
pealed to the federal supreme court 
from the decree of confirmation in the 
district court, was not available to 
defeat the contention that lands with- 
in the place limits of a railroad grant, 
which were also, when the map of def- 
inite location was filed and approved, 
included by the lines of such sur- 
vey, were sub judice, and therefore ex- 
cluded from the grant to the railroad 
company, where such appeal had prac- 
tically been abandoned before the sur- 
vey through a delay of ten years in 
filing the transcript of record in the 
appellate court, and the government 
did not question the right to the sur- 
vey when the application therefor was 
made. Southern Pac. R. Co. v. 'U. S., 
2000 Ue 'S. 354; 126 SCt 298)" 50) ih ed: 
512° [aff 1338 Fed. 662, 66 CCA ~560 
(aff 123 Fed. 1007)]. 

28; Southern Pac, “Re Com vee Dull, 
22 Ked. 489, 10 Sawy. 506; Foss v. 
Euinikell OU Calico 4 25 se O20 ee) a 
644, 861. 

[a] Mere claim that lands were 
within exterior limits of a Spanish 
or Mexican grant based upon a re- 
jected survey for a patent made after 
the final decree of confirmation has 
fixed the specific boundaries of the 
grant contrary to the survey did not 
render the land sub judice until the 
final rejection of such survey so as to 
exclude it from the railroad grant. 
Foss v. Hinkell, 91 Cal) 194,25 P 762, 
27 P 644, 861. 

29. Ryan vy. Central Pac. R. Co., 99 
U. S. 382, 25 L. ed. 305 Laff 21 F. Cas. 
No. 12,185, 5 Sawy. 260, and dist New- 
hall v. Sanger, 92 U. S. 761, 23 L. ed. 
769]. 

Indemnity lands subject to selec- 
tion in general see infra § 348. 

30. U.S. v. McLaughlin, 127 U. S. 


UES s6b2; 8 SCte 961, 3% slaved. 8sp 
G@ev or Cal. 130, 21 Ps 60%, “andsexpl 
Newhall v. Sanger, 92 U. S. 761, 23 
L. ed. 769)]. See U. S. v. Central Pac. 
R. Co., 11 Fed. 449, 8 Sawy. 81. 

31-32. U. S.—Krueger v. U. S., 246 
U. S.--69, 38 SCt 262, 62 L. ed. 582 
Laff, 228 Fed. 97, 142 CCA 503]; North- 
ern’Pac, R. Co. v. Amacker, 175 U. S. 
564, 20 SCt 236, 44 L. ed. 274 [aff 58 
Fed. 850, 7 CCA 518]; Northern Pac. 
R.- Cory. De Lacey, 174 U. S):622,,19 
SCt 791, 43 L. ed. 1111 [rev.72 Fed. 
%26,. 19" CCA -157 (rev 66 Fed. 450)]; 
U. S. v. Oregon, etc., R. Co., 143 Fed. 
165,4 (oO CCA: 66 prev L3se Bed, 95315 
Taboreck v. Burlington, etc., R. Co., 13 
Fed. 103, 2 McCrary 407. 

Iowa.-—Harinon vy. Clayton, 51 Iowa 
36, 50 NW 541. 

La.—Gould v. Pollard, 129 La. 1, 55 
S689. 

Minn.—Baker vy. Berg, 138 Minn. 
109, 164 NW 588 [certiorari den 246 
U. S. 661 mem, 38 SCt 332 mem, 62 
L. ed. 927 mem] (land upon which 
homestead entry is pending). 

Or.—Brown vy. Corson, 16 Or. 388, 19 
P 66, 21 P 47. 

[a] Evidence of preémption.—A 
paper, certified by the register of the 
Jand office to be a correct copy of the 
form of pages 160 and 161 of the reg- 
ister of declaratory statements .on 
file in such office, and which is headed 
“Register of declaratory statements 
under act of Congress of September 
4, 1841, and amendments thereto,” and 
which describes the land in question, 
ete., is not sufficient proof that the 
land had been preémpted at the time a 
railroad grant attached. Brown  v. 
Corson, 16 \Or.'388,,.19), P66) 21) P 4%, 

[b] Assignee of land grant in aid 
of railroad construction having ac- 
cepted the provisions of the act of 
Febr. 8, 1887, confirming the grant to 
it with certain exceptions, was bound 
by its unfavorable provisions. U. S. 
v. New Orleans Pac. R.:Co:, 248 U.S. 
507, 39 SCt 175, 68 L. ed. 388. 

[el Attacking validity of home- 
stead titlex—In a suit by a settler on 
public land, claiming as successor to 
original homesteader, against a rail- 
road, which had selected the land un- 
der the act of congress of July 1, 1898, 
the railroad could not assert that 
plaintiff's title was defective, where 
the grant to the railroad provided that 
the land must be free from valid ad- 
verse claims or not occupied by set- 
tlers, the right to do so being avail- 


Fed. 326. 

33. See infra § 372. 

34. ‘UU. S.—Oregon, etc. R. Co. v. 
U.. S..190 UL S-, 186, 235SCt Gis, 4iete 
ed. 1012 [rev 109 Fed. 514, 48 CCA 
520 (aff 101 Fed. 316)]; Nelson v. 
Northern Pac. R. Co., 188 U. S. 108, 
23 SCt 302, 47 L. ed. 406 [rev 22 Wash. 
5217 61 P 703]; Sioux City, ete., Town 
Lot, etc., Co. v. Griffey, 143 Ws 32, 
12 SCt 362, 36 L. ed. 64 [aff 72 Iowa 
505, 34 NW 304]; Kansas Pac. R.' Co. 
v. Dunmeyer, 113 U. S. 629, 5 SCt 566, 
28 L. ed. 1122 [foll Glidden v. Union 
eae R. Re 30 Fed. 660]; Oregon, ete., 
R. Co. U. S., 148 Fed. 603, 78 CCA 
375 Cafe, 133 Fed. 953]; Northern Pac. 
R. Co. v. McCormick, 94 Fed. 932, 36 
CCA 560 [aff 89 Fed. 659]; Northern 
Pac. R. Co. v. Sanders,:47 Fed. 604 
{aff 49 Fed. 129, 1 CCA: 192. (aff 166 
Un S. 62017 SC 674, 41 ted. 11:39) i], 
46 Fed. 239. See Weeks v. Bridgman, 
159. OSs) 541, 16r SCE 720520 ie ed. 
253; Humbird v. Avery, 110 Fed. 465 
bee U. S: 480, 25 SCt 123, 49. L. ed. 

Ovo]. 

Iowa.—lIowa Falls, ete., R. Co. vy. 
Beck, 67 Iowa 421, 25 NW 686. 

Kan. —Brandon v. Ard, 74 Kan. 424, 
87. P 366, 118 AmSR 321 [aff 211 U. S. 
2129) Sct 1, 538 L. ed. 68]; Atchi- 
son, etc., R; Co. v. Pracht, 30 Kan. 66, 
3 ye ee) 

.ua.—Lisso v. Devillier, 118 La. 559, 
43 S 163. 

Minn.—Winona, etc., 
Ebilcisor, 52 Minn. 312, 54 NW 91; 
St’ 'Paul) “etc. eRe Cosa award 47 
Minn. 40, 49 NW 401; Weeks av Bridg- 
man, 41 Minn. 352, 43 NW 81, 46 Minn. 
390, 49 NW 191 [aff 159 U. S. 541, 16 


Land Co. v. 


SCt 72, 40 L. ed. 253). 

Mo. —-Hannibal, etc., R. Co. v. Moore, 
37 Mo. 338. 

Nebr.—St. Joseph, ete, R. Co. v. 


Baldwin, 7 Nebr: 247 [rev on other 
grounds 103 U. S. 426, 26 L. ed. 578}. 

Nev.—Peers v. Deluchi, 21 Nev. 164, 
26) P1228. 

35. Sioux City, etc., aoe Lot, ete., 
Co. v. Griffey, 143 U. Ss. 12 SCt 362, 
36 L. ed. 64 [aff 72 ele ‘505, 34 NW 
304]; Northern Pac. R. Co. v. Mc- 
Cormick, 94 Fed. 932, 36 CCA 560. 

36. Nelson v. Northern Pace Com 
188 U. S. 108, 23 SCt 302, 47 L. ed. 406 
[rev 22 Wash. 521, 61 P 703]: North- 
ern Pac. R. Co. v. McCormick, 94 Wed. 
932, 36 CCA 560. 

37. Sioux City, etc., Town Lot, Cue 
Co. v. Griffey, 143 U. 3. 32, 12 Sct 362. 
ee ed. 64 [aff 72 Iowa 505, 34 NW 


eee $$ 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of settlers who have acquired rights in the land prior 
to the passage of the act granting the extension;?8 
but in order to entitle one to the protection he must 
have settled on the land before the act granting the 
extension was passed.°° 

[§ 336] (b) Sufficiency and Validity of Entry or 
Settlement. The mere fact that land is in the pos- 
session of an individual does not exclude it from a 
railroad grant,*° although the occupant may have 
made his settlement with the intention of acquiring 
the land under the land laws;*1 but it is necessary 
that at the time when the grant attaches the occu- 
pant shall have acquired a right or lawful claim to 
the land by compliance with the provisions of the law 
under which he sought to acquire the Jand.42 But 
land for which a certificate of entry has been issued 
is excluded from a railroad grant, although the ap- 
plication misdeseribed the range in which the section 
is situated;#® and it has been held that a settler who 
has made lasting and valuable improvements on the 
land and has attempted to make a homestead entry 
thereof but through mistake made an entry of an- 
other piece of land acquires an interest in the land 
improved which cannot be divested by the subse- 
quent definite location of a railroad.4¢ Where an 
application to enter land, made before a railroad 
grant attached, was refused, but on appeal the secre- 
tary of the interior decided that the entry should be 
allowed, the land did not pass under the railroad 
grant, although the road was definitely located before 
the decision allowing the entry was rendered.*® It 
has been held that land which is subject to a home- 
stead entry of record, valid on its face, does not 


38. St. Paul, ete, R. Co. v. Green- 
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pass under a railroad grant, whether or not the 
entry is valid in fact;4® but it has also been laid 
down that an exception in a railroad grant of lands 
to which preémption or homestead claims have at- 
tached does not operate in favor of a sham and fraud- 
ulent homestead claim,*7 nor was the mere filing of 
a declaratory statement, without previous settlement, 
as required by the preémption laws, sufficient to cause 
a preemption claim to become “attached” to the land 
so as to except it from such a grant.*§ 

[§ 337] (c) Extent of Land Excluded by Reason 
of Prior Settlement. A settler on unsurveyed public 
lands, who, at the time a railroad grant attached by 
the definite location of the line of road, had in no 
way indicated the boundaries of his claim, could not, 
by thereafter extending his improvements over a 
tract which he had not at that time claimed or im- 
proved, and which by the subsequent survey was 
shown to be within a section granted to the rail- 
road company, acquire any claim or rights thereto 
as against the railroad eompany.*® 

[§ 338] (d) Relinquishment, Abandonment, or 
Cancellation of Entry. band which was entered by 
an individual, but abandoned before the passage of 
an act making a railroad grant, passes under the 
erant,°° even though the records of the land office 
do not show that the prior claim was abandoned,°*? 


- and where lands are subject to an entry effective at 


the time of the passage of the act making a railroad 
erant, they are not brought within the grant by sub- 
sequent relinquishment or cancellation of the en- 
try,°? even though this occurs before the map of def- 


fecting segregation.—Where a qual- 


halgh, 26-hed- 563) (aft 139-U. S-19), 11 
SCtH395, 35 les edt i Ly: 

39. St. Paul, etc., R. Co. v. Brou- 
lette, 65 Minn. 367, 67 NW 1010. 

40. Cahalan v. McTague, 46 Fed. 
251; McLaughlin v. Menotti, 89 Cal. 
354, 26 P 880; Southern Pac. R. Co. v. 
Purcell, 77 Cal. 69, 18 P 886; Charlton 
v. Southern Pac. R. Co., 4 Cal. Unrep. 
Cas. 157, 33 P 1119; Kitteringham v. 
Blair Town Lot, etc., Co., 73 Iowa 421, 
35 NW 502; Iowa R. Land Co. v. Ad- 
kins, 38 Iowa 351; Burnham vy. Star- 
key, 41 Kan. 604, 21 P 624; Atchison, 
ete., R. Co. v. Mecklim, 23 Kan. 167. 

41. Southern Pac. R. Co. v: Purcell, 
17 Cal. 69, 18 P 886; Atchison, etc., 
R. Co. v. Mecklim, 23 Kan. 167. 

[a] But unsurveyed public land 
within place limits of the grant of 
July 2, 1864 (13 St. at L. 365 c 217), 
to the Northern Pacific Railroad Com- 
pany, which, at the time of the definite 
jocation of the line, was actually oc- 
cupied by a settler intending in good 
faith to acquire title under the home- 
stead laws as soon as the land should 
be surveyed, was excepted from the 
operation of the land grant, although 
such occupancy was not evidenced by 
a record of any kind. Northern Pac. 
R. Co. v. Trodick, 221 U. S. 208, 31 SCt 
607, 55 L. ed. 704 [aff 164 Fed. 913, 
90 CCA 653]. 

42. U. S.—uU.S. v. Chicago, etc., R. 
Cor, LIF Shes 2. SCe lias 49) La 
ed. 306 [aff 116 Fed. 969, 54 CCA 545]. 

Cal.—Central Pac: R. Co. v. MeCann, 
126 Cal. 553, 58 P 1045; McLaughlin 
v. Menotti, 89 Cal. 354, 26 P .880; 
Southern Pac. R. Co. v. Purcell, 77 Cal. 
69, 18 P 886; Weaver v. Fairchild, 50 
Cal. 360. 

Kan.—Burnham v. Starkey, 41 Kan. 
604, 21 P 624; Atchison, ete, R. Co. 
v. Mecklim, 23 Kan. 167. 

La.—Gould v. Pollard, 129 La. 1, 
55 S 689. 

Mo.—Wright v. Gish, 94 Mo. 110, 
6 SW 704. 4 

{a] Where qualified preémptor set- 
tled upon land in 1859, and performed 
all the acts required, until after plain- 
tiff’s line of railroad was fixed, and be- 


proper land office to make a preémp- 
tion filing and was refused permission 
so to do, but did not appeal, and in 
1867, after the line was fixed, he moved 
off the land, without having filed any 
claim, the preémption claim did not 
“attach” to the land, within the mean- 
ing of Act Congr. July 1, 1862, § 3, 
excepting from the alternate sections 
granted thereby lands to which a 
homestead or preémption claim had 
attached before the line of the rail- 
road was fixed. Central Pac. R. Co. 
v. McCann, 126 Cal. 553, 58 P 1045. 

[b] Land erroneously noted as en- 
tered.—Where it appeared from the 
tract book in a local land office that 
certain land was posted as entered, 
but it appeared from the records in 
the general land office that such post- 
ing was a mistake and that the land 
had in fact never been entered, such 
land was not excepted from a subse- 
quent grant in aid of a railroad. 
Wright v. Gish, 94 Mo. 110, 6 SW 704. 

[c] Land actually  settled.—(1) 
Under Act Congr. Feb. 8, 1887 (24 
St. at L. 391, c 120), granting lands to 
the New Orleans Pacific Railroad 
Company, in terms excepting from the 
lands granted all lands within the 
limits of the grant, which, at the lo- 
eation of the line of the road, were 
occupied by actual settlers and still 
remained in their possession, it was 
immaterial as to such land whether 
the settlers had complied with the re- 
quirements of the homestead or pre- 
emption laws as to filing application 
in the land office and as to residence 
and improvements and _ otherwise. 
Gould v. Pollard, 129 °La. 1, 55° S689. 
(2) That a homestead settler actual- 
ly occupied and cultivated but one 
legal subdivision of the land claimed 
by him, but occupied and cultivated 
other adjoining public lands, it being 
publicly known what land he claimed 
as his homestead, does not affect the 
validity of his claim, within such 
act, excepting land occupied by actual 
settlers from railroad grant. Hden- 
born v. U.'S.,.5 F. (2d).-814. 

{d] Settlement or occupancy ef- 


ified entryman built and furnished a 
eabin on public land, cleared and 
planted the land, and posted notices 
of claim, even though he did not stay 
on the land continuously, the land was 
segregated from entry, and a railroad, 
in selecting land under the act of ° 
congress of July 1, 1898, providing 
that land selected must be free from 
valid adverse claims, or not occupied 
by settlers, could not dispute or ig- 
nore such rights in the absence of an 
“abandonment” sufficient to leave the 
lands subject to the railroad grant. 
Gallup v. Northern Pac. R. Co.,. 295 
Fed. 326. 

fe] Particular settlements held in- 
sufficient.—Great Northern R. Co. vy. 
Reed, 270 'U. S. 539, 46 SCt 380, 70.1: 
ed. 721 [rev 126 Wash. 312, 218 P 210, 
222 P 901). 


43. Hedrick v. Atchison, etec., R. 
Co., 120 Mo. 516, 25 SW 759. 
44. Kearns “v.. Atchison, ete, «R. 


Con 33 Kan. 275. 6 B23; 

45. Weeks v. Bridgman, 41 Minn. 
352, 43 NW 81, 46 Minn. 390, 49 NW 
LN eh oR MU LO teers sily aly Shiga 2M) 
L. ed. 253). 

46. Hastings, ete., R. Co. v. Whit- 
ney, 34 Minn. 538, 27 NW 69. 

47, Union Pac. Ry Co. vy. Watts, 24 
F. Cas. No. 14,385, 2 Dill. 310. 

49, Un os Va Wnion Pacer. Conon 
Fed. 143 [aff 67 Fed. 974, 15 CCA 122 
(aff 165 U. S. 482, 17 SCt 1001, 41 L. 
ed. 797) ]. 

CEE GES SH NG MOG TEES YO, 12 Of. 
94 Fed. 906, 36 CCA 546. 

50. U. S. v. Northern Pac. R. Co., 
170 Fed. 854; U.S. v. Oregon, etce., R. 
Co., 152 Fed. 473. 

Olt) WU vise Va OLVESon, wete., aka ©os 
supra. ! 

62. , Whitney v. Taylor, 158 U. S. 
85, 15 SCt 796, 39 L. ed. 906 [aff 45 
Fed. 616]; Bardon v. Northern Pac, 
Fr. ©o:, 145 U. §, 7635, 12) (SCt, 8b6m 36 
L. ed. 806. See U. S. v. New Orleans 
Pac. R. Co., 235 Fed. 833,.149 CCA 145 
(by homesteading other land, occu- 
pant of land relinquishes. rights to 
land confirmed to railroad). ; 
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inite location of the road is filed.®3 Land which was 
entered prior to the filing of the map of definite loca- 
tion is not brought within the railroad grant by the 
loss of the entryman’s rights after such map is filed 
by reason of his failure to comply with the law, his 
abandonment of the land, or the setting aside of his 
entry;°* but if the entry is made after the grant and 
the entryman’s rights are lost before the map of defi- 
nite location is filed, the land passes under the 
grant.°° The fact that land within the indemnity 
limits of a railroad grant was entered under the 
land laws prior to the date of the grant does not pre- 
vent a valid selection of such land by the railroad 
company, where the rights under the entry were lost 
prior to the time of selection.°® Where an entry has 
been canceled for failure to comply with the require- 
ments of the law, but the rights of the entryman 
have been restored under a curative act prior to the 
filing of the map of the definite location of the road, 
the land does not pass under the railroad grant.** 

[§ 339] (10) Mineral Lands®*—(a) In General. 
Grants of land in aid of railroads ordinarily ex- 
clude mineral lands from their operation.®® 

[§ 340] (b) What Are Mineral Lands. The mere 
fact that land contains particles of gold or other 
metals or veins of gold or metal bearing rock does 


53. U.S. v. Oregon, etc., R. Co., 143; Co., 103 Fed. 389; 


. 165, 75 CCA 66 [rev 133 Fed.| Fed. 807; 
S58]. u f Fed. 597; 


PUBLIC LANDS ; 


Oakes v. Myers, 68 
Valentine v. Valentine, 47 
Van Ness vy. 


~ 


not necessarily impress it with the character of 
“mineral land” so as to exclude it from a grant in 
aid of a railroad;®® but it must contain metals in 
quantities sufficient to render it available and valua- 
able for mining purposes,®! and the land must be 
more valuable for such purposes than for agricul- 
ture.°?, The word “mineral” in a railroad grant ex- 
cluding mineral lands is not synonymous with “met- 
al,’”°= and so land which is chiefly valuable for the 
building stone which it contains is not within a grant 
excluding mineral lands,** nor are oil aud petroleum 
lands.®® 

[§ 341] (ce) Time of Discovery of Minerals. A 
railroad grant providing that ‘all mineral lands be, 
and the same are hereby, excluded from the opera- 
tions of this act” does not except only those mineral 
lands which are known to be such on the identifica- 
tion of the granted sections by the definite location of 
the road, but excludes from the grant all actual min- 
eral lands whether or not their mineral character is 
known;°® but the privilege of exploring for minerals 
continues in full force notwithstanding the location 
of the road,*7 and the question of the mineral or non- 
mineral character of the lands.is open to considera- 
tion up to the time of issuing a patent.®§ 

[§ 342] (d) Mineral Entries Prior to Location of 
term ‘‘mineral lands” as used and 


understood by congress at the time of 


Rooney, 160] the grant of July 2, 1864, to the North- 


[8§ 338-342 


54. Kansas Pac: R. Co. v. Dun-| Cal. 131, 116 P 392; Alford v. Barnum, | ern Pacific Railroad Company, exclud- 


meyer, 113 U. S. 629, 5 SCt 566, 28 L. 
ed. 1122: McIntyre v. Roeschlaub, 
37 Fed. 556; Burlington, ete., R. Co. 
vy. Abink, 14 Nebr. 95, 15- NW 317. 
See Gould v. Pollard, 129 La. 1, 55S 
689 (facts held not to vest title in 
railroad under Act Febr. 8, 1887 [24 
St. at L. 391 ¢c120]). But see Chicago, 
ete), R. Co. Vv. UsS.,/108 Med. 311,147 
COAT343: 

55. Northern Pac. R. Co. v. De La- 
cey, 174 U. S. 622, 19 SCt 791, 43 L. 
ed. 1111 [rev 72-Fed. 726, 19 CCA 157 
(rev 66 Fed. 450), dist Whitney v. 
Taylor, 158 U. S. 85, 15 SCt 796, 39 L. 
ed. 906, and foll U. S. v. Northern Pac. 
R. Co., 103 Fed. 389]; Emslie v. 
Young, 24 Kan. 732 [foll Young v. 
Goss, 42 Kan. 502, 22 P 572 (dist Kan- 
sas Pac. R. Co. v. Dunmeyer, 113 U.S. 
629;'5 SCt 566, 28 L. ed. 1122)]. See 
Northern Pac. R. Co. v. Meadows, 46 
Fed. 254. 

[a] Rule applied even though the 
filing was not canceled until after the 
location. Emslie v. Young, 24 Kan. 
7 


32. : 

{[b] Intention to abandon which 
had ripened into abandonment was 
necessary to authorize a railroad cofn- 
pany which claimed under Act July 
1, 1898 (30 St. at L. 620) to file scrip. 
Gallup v. Northern Pac. R. Co., 295 
Fed. 326. 

56. Oregon, etc., R. Co. v.'U. S., 190 
eS, 1865 28 SCt 673, 47 L.ed.,£012 
[rev 109 Fed. 514, 48 CCA 520 (aff 101 
Fed. 316)]. 

57. Amacker v. Northern Pac. R. 
Co., 58 Fed. 850, 7 CCA 518 [rev 53 
Fed. 48 (aff 175 U. S. 564, 20 SCt 236, 
44 L. ed. 274)]. 

58. Disposal of public mineral 
lands in general see Mines and Min- 
erals §§ 114-439. 

59. Burke v. Southern Pac. R. Co., 
VOL S09. sé SCl 907,758. 1.7 ed: 
1527; Northern Lumber Co. v. O’Brien, 
204 U. S. 190, 27 SCt 249, 51 L. ed. 438 
[aff.139 Fed. 614, 71 CCA 598 (aff 
134 Fed. 303)]; Northern Pac. R. Co. 
v. Myers, 172 U. S. 589, 19 SCt 276, 43 
L. ed. 564; Northern Pac. R. Co. v. San- 
ders) 166° 0..S) 620,°17 SCt "671,41 Wy, 
ed. 1139; Corinne Mill, ete., Co. v. 
Johnson, 156 U. S. 574, 15 SCt 409, 39 
L. ed. 537; Kansas Pac. R. Co. v. Dun- 
meyer, 113_U. S. 629, 5 SCt 566, 28 L. 
ed. 1122; 


U. S. v. Northern Pac. R.| lL. ed. 575]. 


ph Peat? 482; Merrill v. Dixon, 15 Nev. 

[a] Land is “known” to be valua- 
ble for oil when known conditions 
were such as to engender the belief 
that the lands contained oil of such 
quality and in such quantity as would 
render its .extraction profitable and 
justify expenditures to that end. U. 
Siva Southern PackiCo,, 9250), We Seo 
40 SCt 47, 64 L. ed. 97 [rev 249 Fed. 
785, 162-CCA.- 19]. 

[b] Gieu lands.—(1) Known min- 
eral lands are not subject to selection 
as lieu although erroneously classi- 
fied as nonmineral. U.S. v. Northern 
Pac. R. Co., 170 Fed. 498 [aft 176 Fed. 
706, 101 CCA 117 (app dism 223 U. S. 
746 mem, 32 SCt 533 mem, 56 L.. ed. 
640 mem)]. (2) Although the act of 
July 27, 1866, granting lands ‘not 
mineral” in aid of a railroad, pro- 
vided that ‘mineral’ should not in- 
clude coal and iron, the railroad com- 
pany, under Act June 22, 1874 (Comp. 
St. § 4889), permitting selection of 
lieu lands not mineral, was not enti- 
tled to select lands known to contain 
coal deposits, in view of the construc- 
tion placed on the word “mineral” in 
other land grants to which the latter 
act also applied. Santa Fe Pac. R. 
Co. v. Work, 267 U. S. 511, 45 SCt 400, 
69 L. ed. 764 [aff 54 App. (D. C.) 161, 
295 Fed. 982]. 

Time of discovery of minerals as 
evihara grant in general see infra 
So . ‘ 

60. Alford v. Barnum, 45 Cal. 482; 
Merrill v. Dixon, 15 Ney. 401. 

61. Alford v. Barnum, 45 Cal, 482; 
Trumble v. Sample, 158 La. 629, 104 S 
479; Merrill v. Dixon, 15 Nev. 401. 

62. Hunt v. Steese, 75 Cal. 620, 17 
P. .920. 

63. Northern Pac. R. Co. v. Soder- 
berg, 99 Fed. 506 [aff 104 Fed. 425, 
43 CCA 620 (aff 188.U. S. 526, 23 SCt 
365, 47 L. ed. 575)]. 

{a] Term subject to enlargement. 
—(1) The term ‘‘mineral lands” as 
used in a railroad grant excepting 
such lands is subject to enlargement 
in its meaning at any time before the 
grant attaches by the definite loca- 
tion of the road. Northern Pac. R. 
Co. v. Soderberg, 104 Fed. 425, 43 OCA 
620 [aff 188 U: S. 526, 23 SCt 365, 47 
(2) Conceding that the 


ing such lands, did not include lands 
chiefly valuable for the building stone 
they contained, subsequent acts of 
congress prior to 1879 fixed the sta- 
tus of such lands as mineral, and 
they were excluded from the grant 
along the portions of the road not 
definitely located until after that date. 
Northern Pac. R. Co. v. Soderberg, 
supra. 

64. Northern Pac. R. Co. v. Soder- 
berg, supra; Northern Pac. R. Co. v. 
Soderberg, 99 Fed. 506. 

65. U.S. v. Southern Pac. Co., 251 
U. §. 1, 40 SCt 47, 64 L. ed. 97 [rev 
249 Hed. 785, 162 CCA 19]; Burke v. 
Southern Pac. R. Co., 234 U. S. 669, 34 
SCt 907, 58 L. ed. 1527; Chino Land, 
etc., Co. v. Hamaker, 39 Cal. A. 274. 
L78) P38: 

66. Barden v. Northern Pac. R. Co., 
154 U. S. 288, 14°SCt 1030, 88 L. ed. 
992 [rev 46 Fed. 592, dist and expl 
Davis v. Weibbold, 139 U. S. 507, 18 
SCt 628, 35 L. ed. 238; Deffeback v. 
Hawke, 115 U.S. 392, 6 SCt 95, 29 L. 
ed. 423, and foll Adams v. Reed, 11 
Utah 480, 40 P 720 (aff.168 U. S. 573, 
18 SCt 179, 42 L. ed. 584)] (three jus- 
tices dissenting). See Wyoming v. 
Ws S.,.255. Ue Sy 489," 49961393 65 
Li ed. 742) [revs subtnom: <UouS. jv. 
Ridgely, 262 Fed. 675] (recognizing 
rule). But see Northern Pac. R. Co. 
v. Walker, 47 Fed. 681 [rev on other 
grounds 148 U. S. 391, 13 SCt 650, 37 
L. ed. 494]; Valentine v. Valentine, 
47 Fed, 597; Francoeur v. Newhouse, 
43 Fed. 236, 14 Sawy. 600, 40 Fed. 
618, 14 Sawy. 351 [writ of error dism 
145 U. S. 689 mem, 12 SCt 981 mem, 
36 L. ed. 856 mem] (all holding that 
the title attached to. all lands not 
known to be mineral when the map of 
definite location was filed and was not 


subject to be defeated by a subse- 


quent discovery of minerals). 
[a] Rule criticised. Adams __ vy. 


‘Reed, 11 Utah 480, 40 P 420 [aff 168 


U. S. 5738, 18 SCt 179, 42, Lh. ed. 584], 

67. U.S. v. Oregon, etc., R. Co., 176 
U. S. 28, 20 SCt 261, 44 L. ed. 358; 
Barden v. Northern Pac. R. Co., 154 
UeSi288 4.14 SCt 1030; S8itt. ed 992 
{rev 46 Fed. 592]; Adams v. Reed, 
11 Utah 480, 40 P 720 [aff 168 U. S. 
573, 18 SCt 179, 42 L. ed. 584]. 

68. Barden v. Northern Pac. R. 
Co., 154 U.''S. 288, 14 SCt 1030, 38 Ii 
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-§§ 342-344] 


Road. A railroad grant which creates a reserve of 
the odd-numbered sections of lands “not mineral,” 
within the limits defined, “which are free from pre- 
emption or other claims or rights,” from the time 

. of filing a plat of the general route in the general 
land office, does not prevent persons taking up mining 
claims in the reserved lands after the filing of such 
map, and before the definite location of the road.®® 
Under a grant of odd sections, “not mineral,” to 
which the United States has full title, free from pre- 
emption “or other claims,” at the time of the definite 
location of the road, no title passes to lands in the 
odd sections which, at the time of the definite loca- 
tion of the road, there were pending applications to 
purchase as mineral lands, although they are after- 
ward ascertained not to be mineral lands and mineral 
entries thereon are held invalid,*® and a fortiori a 
railroad company cannot maintain a suit in equity to 
quiet its title to lands within the limits of its grant 
which have been patented to individuals as “miner- 
al lands,” before the line of road was definitely 
fixed.“ 

[§ 343] (e) Determination of Character of Land. 
Congress has sometimes conferred on a commission 
the power to determine as to the mineral character 
of lands within the limits of certain grants,‘? and 
has made the determination of such commission con- 
clusive upon approval by the secretary of the in- 
terior.7* <A classification, although not specifically 
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describing the lands as nonmineral, may be suffi- 
cient when accepted by the government where the 
designation as nonmineral is implicit in the deserip- 
tion.*4 

Rights of railroad before determination of char- 
acter of land. A railroad company has an interest 
in the odd-numbered sections within its grant, and, 
before the question, of the mineral or nonmineral 
character of such land has been determined by the 
land department, the commission of waste thereon 
caleulated to work irreparable injury to the land 
itself will be restrained at its instance,7® and in such 
a suit the court will not undertake to determine, in 
advance of a decision by the land department, the 
question as to whether the land is mineral or non- 
mineral.*°® 

[§ 344] (f) Validity and Effect of Patent.77 The 
issuance of a patent to the railroad is a conclusive 
determination by the government that the land is 
agricultural,*® or, in any event, nonmineral,’® as 
against collateral attack,®°® and such a patent conveys 
to the railroad company the legal title free from the 
contingency of being defeated by a future discovery 
of minerals,*? in the absence of fraud in the ac- 
quisition of the lands.§* While it has been asserted 
that a patent to a railroad company under its grant 
for lands which are known to be mineral at the time 
of the issuance of the patent is void,’* it has been 
held that the issuance of a patent under a railroad 


ed. 982 [rev 46 Fed. 592, expl and 
appr Shaw v. Kellogg, 170 U. S. 312, 
1sSeSCt. 632, 42.1.) ed. 1050; Central 
Paci. Co. vo Nevada, 16270. Ss 512, 
16 SCt 885, 40 L. ed. 1057 and foll 
Adams v. Reed, 11 Utah 480, 40 P 
MeO we Aieel6s Un S..oie,) Lo porn Lio, 
42 L. ed. 584)]. 

Effect of patent see infra § 344. 

69. Northern PacaR. Co.ty,. Can: 
non, 54 Fed. 252, 4 CCA 303 [app dism 
17 SCt 997 mem, 41 L. ed. 1180 mem]; 
Northern Pac. R. Co. v. Sanders, 49 
Bed. 129, 1 CCA 192 [aff 47 Fed. 604, 
46 Fed. 239 (aff 166 U. S. 620, 17 SCt 
671, 41 L. ed. 1139) J]. 

[a] Railroad company is not en- 
titled to any notice of an application 
for a mineral patent to lands lying 
within the boundaries of the grant, 
other than the general notice pre- 
scribed by Rev. St. (1878) § 2325, 
to all persons who may claim an in- 
terest in the land, except that, in case 
it initiates a contest under Rev. St. 
(1878) § 2335, to determine the char- 
acter of the land, it is then entitled 
to personal notice of all subsequent 
proceedings; and, if it fails to ini- 
‘tiate such contest, the question 
whether the lands are mineral or 
agricultural becomes a matter solely 
between the patentee and the govern- 
ment. Northern Pac. R. Co. v. Can- 
non, 54 Fed. 252, 4 CCA 303 [app dism 
17 SCt 997 mem, 41 L. ed. 1180 mem]. 

70. Northern Pac. R. Co. v. San- 
ders? V660.9S.°620; 1% SCE 671; 41 Ty. 
Cd ailsois i Northern! Pac. oR. Cor” Vv. 
Sanders, 49 Fed. 129, 1 CCA 192 [aff 
47 Fed. 604, 46 Fed. 239 (aff 166 U.S. 
620M LTV SCt. 671, 44 -Ly ed. 11:39) 7. 

71. Northern Pac. R. Co. v. Cannon, 
54 Fed. 252, 4 CCA 303 [app dism 17 
SCt 997 mem, 41 L. ed. 1180 mem]. 

72. See statutory provisions. 

[a] Presumption created by Act 
Congr. Febr. 26, 1895 § 3, relative to 
grant to the Northern Pacific Railway, 
that a lot was mineral when a patent 
to a mineral claim on such lot had 
been issued was only a rule of evi- 
dence, and the commissioners’ duty 
was to classify the lot in its true 
character. Thomas v. Horst, 54 Mont. 
260) 169 P Tel. 

73. Thomas v. Horst, supra. 

74. West v. Edward Rutledge Tim- 


[50 C. J.—66] 


ber Co., 244 U. S. 90, 37 SCt 587, 61 
L. ed. 1010. 

[a] Lieu lands.—West v. Edward 
Rutledge Timber Co., 244 U. S. 90, 37 
SCt 587, 61 L. ed. 1010. 


75. Northern Pae. R. Co. v. Soder- 
berg, 86 Fed. 49. 
76. Northern Pac. R. Co. v. Soder- 


berg, supra. 
General rule as to decision by courts 
in advance of decision by land de- 


‘partment see infra § 489. 


77. Effect of patents in general see 
infra § 499 et seq. 

Patent to railroad company in gen- 
eral see supra § 320. 

78. Burke v. Southern Pac. R. Co., 
234 U. S. 669, 34 SCt 907, 58. L. ed. 
1527; Gale v. Best, 78 Cal. 235, 20 P 
550, 12 AmSR 44. 

79. People’s Dev. Co. v. Southern 
Pac. Co., 277 Fed. 794. [aff 260 U. S. 
695 mem, 438 SCt 11 mem, 67 L. ed. 
468 mem]; Thomas v. Horst, 54 Mont. 
260 e600 I) iol. 

{a] Thus, where a patent was is- 
sued to the Northern Pacific Railroad 
for lands including claimants’ mineral 
location, the necessary conclusion was 
that determination by the special com- 
mission, under the act of congress of 
Febr. 26, 1895, had found that the lots 
were not mineral lots and that such 
determination had been approved. 
es eae, v. Horst, 54 Mont. 260, 169 P 
4 

80. Burke v. Southern Pac. R. Co., 
204 U.S. 669, 84 SCt. 907,58 Li. ed. 
1527; People’s Dev. Co. v. Southern 
Pac. €o., 277 Wed. 794 [aff 260 U. S. 
695 mem, 43 SCt 11 mem, 67 L. ed. 
468 mem]. 

[a] Even though a patent express- 
ly excepts “all mineral lands,” it is 
conclusive, as against collateral at- 
tack, of the nonmineral character of 
all the Jand conveyed. Cowell v. Lam- 
mers, 21 Fed. 200. But compare Mc- 
Laughlin v. Powell, 50 Cal. 54, 68 
[foll Chicago Quartz Min. Co. v. 
Oliver, 75 Cal. 194, 16 P 780, 7 AmSR 
143] (holding that, although in an 
action to recover lands, the party 
claiming under a patent from the 
United States to a railroad excluding 
“all mineral lands” can introduce the 
patent in evidence without making 
preliminary proof that the lands in 
suit are not mineral lands, the party 


claiming adversely to the patent is 
entitled to introduce affirmative evi- 
dence that the lands in suit are min- 
eral lands and so are excepted from 
the grant). 

81. Barden v. Northern Pac. R. Co., 
154 U. S. 288,°14 SCt 1030, 38 L. ed. 
992 [rev 46 Fed. 592, and expl and 


appr Shaw v. Kellogg, 170 U. S. 312, 
LSPSCt> 632% 42-1. eave LO501s Ul wSe. ve 
Southern” ‘Paci’ Co. 260) i redh biel 


Adams v. Reed, 11 Utah 480, 40 P 720. 
[a] Patent containing clause ex- 
cepting or reserving mineral lands.— 
(1) Various reservations or excep- 
tions of mineral lands inserted in pat- 
ents under railroad grant acts have 
been regarded as ineffective or void. 
Burke v. Southern Pac. R. Co., 234 
U, 38.5669; 34 SCt 907, 58... ed. 1527; 
Chino Land, ete., Co. v. Hamaker, 39 
Cal. Ay. 274,178 P7385) Trumbull ve 
Sample, 158 La. 629, 104 S 479. Com- 
pare Van Ness v. Rooney, 160 Cal. 131, 
134, 116 P 392 (holding that, where a 
patent to land granted to a railroad 
company, after describing the land, 
contained a clause, ‘“‘yet excluding and 
excepting all mineral lands should 
any such be found in the tracts afore- 
said but this exclusion and exception 
} shall not be construed to in- 
clude coal and iron lands,” the patent 
did not pass title to the railroad com- 
pany to land within the description of 
the patent on which, prior to its issu- . 
ance, was a valid quartz gold loca- 
tion). (2) Where such a clause was 
contained in a patent to the Southern 
Pacific Railroad Company issued un- 
der the act of July 27, 1866, the com- 
pany and its lessee were not estopped 
to deny validity of the exception, as 
against strangers, because such 
clause was inserted with the railway 
company’s consent, and under an 
agreement with the land department 
that the clause should keep in the 
United States title to any mineral 
lands described in the patent. Burke 
v.. Southern Pac. R. Co,,; supra, 
Cancellation and annulment of pat- 
ent generally see infra §§ 514-523. 
82. U.S. v. Southern Pac. Co., 260 
Fed. 511. : 
Fraud as ground of attacking pat- 
ent in general see infra § 512. 
83. U.S. v. Central Pac. R. Co., 84 
Fed. 218. 
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grant act which excludes mineral lands, without any 
investigation as to the mineral character of the land, 
does not render the patent void,** but the title 
passes®® subject to the right of the government to at- 
tack it by a suit to annul, provided the land was 
known to be mineral when the patent was issued.*® 

[§ 345] (11) Adjustment of Grants.5* After a 
railroad company has accepted the provisions of an 
act of congress enacted to settle disputes concerning 
its grant, it cannot by sales of or contracts respect- 
ing particular lands withdraw them from the opera- 
tion of the act.*® 

[§ 346] L Indemnity or Lieu Lands—(1) In Gen- 
eral. Grants of alternate sections in aid of railroads 
usually contain a provision that in case, when the 
lines of the roads are definitely fixed, it appears that 
the United States has disposed of any of the land 
so granted, or preémption or other rights have at- 
tached thereto, other lands may be selected in lieu 
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[§§ 344-346 


covers losses from the grant by reason of sales and 
the attachment of preémption rights before the date 
of the act, as well as such losses accruing after such 
date and before the final determination of the route 
of the road.°® But a railroad company has no pow- 
er to relinquish land within its primary limits to 
which it has good title under a grant from the United 
States for the purpose of making an indemnity se- 
lection of other land in lieu thereof.°1 A grant of 
all the odd-numbered sections within a certain dis- 
tance from the road does not import that each sec- 
tion shall contain its full complement of six hundred 
and forty acres, nor obligate the United States to 
make good the difference where sections contain less 
than this amount,®? and a grant “to the amount of 
twenty alternate sections per mile,” with a provision 
for indemnity for such lands as have been granted, 
sold, reserved, occupied by homestead settlers, pre- 
empted, or otherwise disposed of, gives no right to 


of those so lost;*® 


84 Burke v. Southern Pac. R. Co., 
234 U. S..669, 34 SCt 907, 58 L. ed. 
1527. 

85. Burke v. Southern Pac. R. Co., 
supra; Chino Land, etc., Co. v. Ham- 
aker, 39 Cal. A. 274, 178 P 738. But 
see Van Ness v. Rooney, 160 Cal. 131, 
116 P 392 (holding that the rule thata 
patent of government land to a rail- 
road company is conclusive of the 
fact that the land was of such a char- 
acter as was patentable under the 
grant, while applicable to vest in the 
patentee of agricultural land title to 
all mineral deposits not known to 
exist when the patent is issued, does 
not apply so as to vest the patentee 
with title to known mineral deposits 
existing in land at the time of patent, 
and reserved by an express exception 
therein); Loney v. Scott, 57 Or. 378, 
112 P 378, 32 LRANS 466 (holding 
that railroad company acquired no ti- 
tle under patent as lieu lands of lands 
occupied under placer mining claim). 

86. See infra §'512. 

87. Protection of purchasers under 
adjustment act see infra §§ 399-410. 

88. Humbird v. Avery, 195 U. S. 
480, 25 SCt 123, 49 L. ed. 286 [aff 110 
Fed. 465]. 

[a] Rule applied in respect of Act 
Congr. July 1, 1898 c 546 (30 St. at 
L. 597, 620), permitting any purchas- 
er or settler claiming in good faith, 
under any law of the United States 
or ruling of the land department, any 
land so situated that a right thereto 
in the railroad grantee or its succes- 
sor in interest attached by reason of 
definite location or selection, to elect 
whether to retain or transfer his 
claim, and requiring the secretary of 
the interior to furnish the company 
with a list of the lands so retained, 
and allowing the company te select 
other lands in lieu thereof upon exe- 
‘cuting a proper relinquishment, al- 
though the statute contained a provi- 
sion that the railroad grantee or its 
successor in interest should not be 
bound to relinquish lands sold or 
contracted by it. Humbird v. Avery, 
195 U. S. 480, 25 SCt 123, 49 L. ed. 
286 [aff 110 Fed. 465]. 

89. See Kansas City, etce., R. Co. 
v. Brewster, 118 U. S. 682, 7 SCt 66, 
30 L. ed. 281; Grinnell v. Chicago, 
ete, ee O01 L038 Un St (39, 26elu-ed: 
456; *U. S: v. Burlington, etc., 'R. Co; 
98 U.S: 334; 25 .L. ed. 198; Humbird 
v. Avery, 110 Fed. 465 [aff 195 U. S. 
480, 25 SCt 123, 49 L. ed. 286]; Gallo- 
way v.. Doe, 136 Ala. 315, 34 S 957; 
Southern Pac. R. Co. v. Wood, 124 
Gal. 475, 57 P 388s Northern Pach R. 
Comya illy,.6. Monts 65. 9 Pelle 

[a] Selection under direction of 
secretary of interior.—(1) The secre- 
tary of the interior cannot enlarge 


and such an indemnity clause 


or curtail the rights of a grantee or 
substitute his judgment for that of 


congress. Payne v. Central Pac. R. 
Co., 255 U. S. 328, 41 SCt 314, -65 L. 
ed. 598. (2) The limit of his powers 


is to see that right of selection is not 
abused, that prior claims are not dis- 
turbed, that indemnity is given only 
for actual losses, and that lands se- 
lected are subject to selection, Payne 
v. Central Pac. R. Co., supra. (3) He 
may, in the interest of an orderly 
and efficient administration, prescribe 
and enforce reasonable regulations re- 
specting the mode in which the selec- 
tions shall be made ana brought to 
the attention of the land _ officers. 
Southern Pac. R. Co. v. Fall, 257 U. 
S. 460, 42 SCt 147, 66 L. ed. 316 [aff 
49 App. (D. C.) 241, 263 Fed. 637]. 
(4) It is within his power to nrovide 
that a part of a minor legal subdivi- 
sion, such as a quarter quarter-sec- 
tion, cannot be used as a base for the 
selection of indemnity lands, unless 
the remaining part is similarly used 
in the same list of selections. South- 
ern Pac. R. Co., v. Fall;-supra. 

[b] Extent of government’s obli- 
gation as respects indemnity lands.— 
Under the act of July 25, 1866, grant- 
ing public lands in aid of the con- 
struction of a railway with a provi- 
sion for the selection of indemnity 
lands in lieu of those previously dis- 
posed of, the ultimate obligation of 
the government in respect of indem- 
nity lands is on the same plane as 
that respecting lands in place. Payne 
vy. Central Pac.cR: Co;, 255 U.. Sv 228, 
41 SCt 314, 65 L. ed. 598 [aff 46 App. 
(D. C.) 374, AnnCas1918C 1002]. 

{c] Transfer of rights.—(1) Trans- 
fer by the Hastings & Dakota Railway 
Company of the right to select indem- 
nity lands within three years after its 
dissolution, under Gen. St. (1894) § 
3431, vested in the purchaser the right 
to make. such selection. Norton v. 
Frederick, 107 Minn. 36, 119 NW 492. 
(2) A deed by a railroad corporation, 
within three years after dissolution 
in trust for its stockholders, vested 
in the trustee the right to make selec- 
tions of indemnity lands. Morris v. 
Svor, 118 Minn. 344, 136 NW 852 [rev 
227 U. S.. 624, (33 SCt 385, 57 Led. 
628, on the ground that intervening 
rights had set in at the time the trus- 
tee made selection]. (3) Transfer of 
rights in railroad grants in general 
see supra § 323. 

[d] Act Congr. July 17, 1866 (14 
St. at L. 292), granting lands to the 
Southern Pacific Railroad Company, 
was a grant of quantity; and the 
grantee, upon accepting the grant, 
filing its map of location, and building 
and equipping its road in the time 
and manner prescribed by the act, 
was entitled to its full complement of 


indemnity for a deficiency in the quantity granted 


land, to the amount of ten alternate 
sections per mile on each side of the 
road so constructed, provided the same 
could be found either within the speci- 
fied present grant or indemnity limits. 
Southern Pac. R. Co. v. Wiggs, 43 Fed. 
333 [app dism 149 U. S. 269 mem, 15 
SCt 1044 mem, 40 L. ed. 147 mem]. 

{e] Valid basis for selection under 
grants to Northern Pacific Railroad 
Company shown. Weyerhaeuser v. 
Hoyt. 219° U. S. 380, 31 SCt 300, 55) TE: 
riven: [rev 161 Fed. 324, 88 CCA 

90. Winona, etc., R. Co. v. Barney, 
113 U.S. 618, 5 SCt 606, 28 L. ed. 1109 
{rev on other grounds 6 Fed. 802, 2 
McCrary 421, dist St. Joseph, etc., R. 
Co. v. Baldwin, 103 U. S. 426, 26 L. ed. 
578, expl Leavenworth, etc., R. Co. 
Vv. UsS:,) 9250. S:3733,522) Tnedusoa4> 
and foll Wisconsin Cent. R. Co. v. 
Price (County; 183), W. (S. 496.) 20) SCE 
341, 33 L. ed. 687]; Madison, etc., R. 
Co. v. Wisconsin, 16 F, Cas. No. 8,938. 


91. Sousa v. Pereira, 132 Cal. 77, 
64 P 90. 
[a] Statute authorizing relin- 


quishment.—(1) Settlers going upon 
unsurveyed government land subse- 
quent to the passage of the act of 
congress of July 1, 1898, the Northern 
Pacific Adjustment Act, or the Wilson 
Act, cannot, when it later becomes 
established through government sur- 
veys that they have settled upon odd 
sections to which the road is entitled 
under the act of congress of July 2, 
1864, cumpel a selection by the rail- 
road company of lieu lands, the com- 
pany’s right of relinquishment being 
purely optional in respect of such 
settlers. “Northern Pac. BR.’ Co. W 
Mueller, 108 Wash. 684, 185 P 630; 
Cameron v. Lyen, 57 Wash. 384, 106 P 
1111. (2) Under such statute title to 
lands relinquished, revested in the 
United States as of the time of the 
grant or at the latest as of the time 
of acceptance by the railroad com- 
pany of the statute, although the 
lands were not formally relinquished 
until some years later. U.S. v. In- 
man-Poulsen Lumber Co., 233 Fed. 
941, 147 CCA 615. (3) Northern Pacif- 
ic Railway Company, successor of 
the Northern Pacific Railroad Com- 
pany can avail itself of the right 
granted by the act of March 2, 1899 
to the original company to select pub- 
lic lands in lieu of lands relinquished 
in Mount Ranier National Park. West 
v. Edward Rutledge Timber Co., 244 
We Se CR SIGE Bare Wil Tee een SION 
[aff 221 Fed. 30, 136 CCA 556 (aff 210 
Fed. 189)]. 

92. Sioux City, etc., R. Co. v. U. S., 
159 SS. 349) d6) Stay 440) Tl sece digg 
[aff 43 Fed. 617]; Madison, etc., R. 
Co. v. Wisconsin, 16 F. Cas. No. 8,938. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 346-347 ] 


arising from the nonexistence of such quantity of 
land within forty miles of the line on each side, as 
where the granted limits overlap large bodies of wa- 
ter.°* Where the grants of two railroads overlap or 
intersect, and the circumstances of the grants are 
such that the land within the overlap must be divid- 
ed between the two roads,°®* neither road is entitled 
to select indemnity lands in lieu of those which, un- . 
der the grant, pass to the other road, in the absence 


93. Northern Pac. R. Co. v. Barnes, 
DeN De S10) bls INWits SO 

94. See infra §§ 381-384. 

Jor SlOUxX Clty, ete. nn COL. Us S., 
ESO US. 349; 16) SCt17, 40 Liveds A775 
Sioux City, ete, R. Co. v. Country- 
man, 83 Iowa 172, 49 NW 72. 

96. When title to lands in place 
limits vests see supra §§ 312-314. 

97. Southern Pac. R. Co. v. Bell, 
HVSeUaS: (675, 22° SCt 232, °46 I, ed: 
383 [aff (Cal.) 58 P 1116 (foll South- 
ern Pac. R. Co. v.. Wood, 124 Cal. 475, 
57 P 388), and foll Groeck v. Southern 
Pac RCo, 883s) S06 90) 22) SEti268, 
46 L. ed. 390 (rev 74 Fed. 585)]; U. 
S. v. Central Pac. R. Co., 26 Fed. 479 
[app dism 140 U. S. 702 mem, 11 SCt 
1030 mem, 35 L. ed. 598 mem]; Sage 
v. Maxwell, 91 Minn. 527, 69 NW 42; 
Moore v. Cormode, 20 Wash. 305, 55 
Prot fate 80, Oj .S. L6t621 SCt.324, 
45 L. ed. 476]. 

fa] Grant is in nature of float.— 
U. S. v. Oregon, ete., R. Co., 8 F. (2d) 
645> Wr os. ve Central Pack RaCo, 126 
Fed. 479 [app dism 140 U. S. 702 mem, 
11 SCt 1030 mem, 35 L. ed. 598 mem]. 

98. U. S.—Oregon, ete., R. Co. v. 
U.S. 189 U. S.-103, 23 SCt 615, 47. L. 
ed. 726 [aff 109 Fed. 514, 48 CCA 520 
(aff 101 Fed. 316)]; Clark v. Hering- 
ton, 186 U./S..206, 22 -SCt 872,46" Li. 
Cd el Salat enCKan ye 629e bam tal Gp 
Groeck vy. Southern Pac. R. Co., 183 
U. S.'690, 22 SCt 268, 46 L. ed. 390 
[rev 74 Fed. 585]; Southern Pac. R. 
Co._v. Bell, 183 U. S. 675,22 SCt 232, 
46 L. ed. 383 [aff (Cal.) 58 P 1116]; 
Northern Pac. R. Co. v. Musser-Saun- 
try, Land, etc., Co., 168 U. S. 604, 18 
SCt 205, 42 LL. ed. 596 faff 68. Fed. 
993, 16 CCA: 97]; Wisconsin Cent. R. 
Co. v. Forsythe, 159 U. S. 46, 15 SCt 
1020, 40 L. ed. 71 [rev 43 Fed. 867]; 
U. S. v. Colton Marble, etc., Co., 146 
UngS-615,,18 SCo, 1635, 86,1) ed. 1104 
[rev 46 Fed. 683]; U. S. v. Missouri, 
eter Co:, 041 Ui, S. 358; 129SCt, 13, 
385 L. ed. 766 [rev 37 Fed. 67]; St. 
Paul, iete. ReooCo.gv. Northern | Pac. 
Rk. Co., 1890. Sil, UL SCt.389,'35 LL: 
ed. 77; Wisconsin Cent. R. Co. v. 
Price County, 133 U. S. 496, 10 SCt 
341, 33 L. ed. 687; Sioux City, etc. R. 
Conve Chicago, ete, h4,Co. 7-117 0U.8: 
406, 6 SCt 790, 29 L. ed. 928; Barney v. 
Winona, ete., R. Co., 117 U. S. 228, 6 
SCt 654, 29 L. ed. 858 [rev 24 Fed. 889]; 
Kansas Pac. R. Co. v. Atchison, etc., R. 
Gomiie Un S. 44,5 SCt 208, 28) Li. ed: 
794 [rev 13 Fed. 106, 2 McCrary 550]; 
Cedar Rapids, etc., R. Co. v. Herring, 
110 U. S. 27, 3 SCt 485, 28 Li. ed. 57 
[aff 61 Iowa 410, 16 NW 344]; Grin- 
nell v. Chicago, etc., R. Co., 103 U. S. 
739, 26 L. ed. 456; Ryan v. Central 
Pac. R. Co., 99 U. S. 382, 25 L. ed. 305; 


Up Salva Oreson; .cte;, Rai@o:, 8xk.(2d): 


645; U.S. v. Oregon, etc., R. Co., 152 
Fed. 473; St. Paul, etc., R. Co. v. Sage, 
71 Fed. 40, 17 CCA 558 [app dism 18 
Sct 946 mem, 42 L. ed. 1218 mem]; 
Davis v. Capitol Phosphate Co., 57 
Med. 18, 6 CCAN278;); Hastings, etc, 
i 41@ou va Ste) Raul) ete: Rr Co. 32 
Fed. 821 [rev on other grounds 49 
Medekol hl sbmloaul eters hn Conve 
Greenhalgh, 26 Fed. 563 [aff 139 U. 
Sie Suet es Ob) eoomluneed..2 (il) sve 
S. v. Central Pac. R. Co., 26 Fed. 479 
[app dism 140 U. S. 702 mem, 11 SCt 
1030 mem, 35 L. ed. 598 mem]. 
Cal.—Southern Pac. R. Co. v. Ar- 
nold, 162 Cal. 726, 124 P 829; South- 
ern Pac. R. Co. v. Wood, 124 Cal. 475, 
eases: SoOuLherns bacwRs Con ve 
Bovard, 4 Cal. A. 76, 87 P 203. 
Iowa.—Young v. Charnquist, 114 


PUBLIC LANDS 


tion.?® 


Iowa 116, 86 NW 205; Iowa Falls, 
ete, R. Co. v. ‘Beck, 67 Iowa 421, 25 
NW 686; Chicago, ete., R. Co. v: 
Lewis, 53 Iowa 101, 4 NW 842 [foll 
Johnson vy. Thornton, 54 Iowa 144, 6 
NW 165]. 

Kan.—Herrington v, Clark, 56 Kan. 
644, 44 P 624; Missouri, etc., R. Co. 
v. Noyes, 25 Kan. 340; Atchison, etc., 
R. Co. v. Rockwood, 25 Kan. 292. 

Minn.—Donohue y. St. Paul, ete., R. 
Co., 101 Minn. 239, 112 NW 413; Sage 
v. Maxwell, 91 Minn. 527, 99 NW 42; 
Prince Inv. Co. v. Eheim, 55 Minn. 36, 
56 NW 239; Musser v. McRae, 38 
Minn. 409, 38 NW 108. 

Mont.—Hlling v. Thexton, 7 Mont. 
BOO, ahi Gaee Ooi. 

N. D.—Grandin v. La Bar, 3 N. D. 
446, 57 NW 241. 

Wash.—Northern Pac. R. Co. v. 
Spray, 27 Wash. 1, 67 P 377; Howard 
v. Hibbs, 22 Wash. 513, 61 P 159. 

[a] Filing of map of definite loca- 
tion of a railroad does not perfect 
the title of the railroad company to 
any indemnity lands. Southern Pac. 
R._Co. v. Wood, 124 Cal. 475, 57 P 388. 

[b] Proof of loss and selection.— 
A plaintiff in ejectment, claiming un- 
der a railroad company.whose title is 
based upon a selection of the land 
as indemnity land, must show that the 
lands thus selected were selected in 
lieu of lands actually lost by the rail- 
road company from lands granted it, 
for the court will not take judicial 
notice of losses of lands which the 
railroad sustained by reason of Indian 
reservations and settlements made 
within the limits of its grant prior 
to the location of the company’s line, 
and that the selection of the lands in 
question was in lieu of losses thus 
sustained. Elling v. Thexton, 7 Mont. 
BO); AG IP ssl 

[ec] Designation (1) by section 
number, township, and range of un- 
surveyed public lands selected under 


the act of March 2, 1899, in lieu of} 


other lands relinquished to the United 
States, satisfies the requirement that 
the list filed describe such tract so as 
to designate it with reasonable cer- 
tainty. West v. Edward Rutledge 
Timber Co., 244 U. S. 90, 37 SCt- 587, 
61 b. ed. 1010 [aff 221 Fed. 30, 136 
CCA 556]. (2) The conclusion of the 
land department that unsurveyed 
land, selected by a railroad company 
under Act March 2, 1899 (Comp. St. 
§§ 5228-5226), in lieu of land relin- 
quished, was described with reason- 
able certainty, will not be disregarded 
without adequate ground. Edward 
Rutledge Timber Co. vy. Farrell, 255 
U. S. 268, 41 SCt 328, 65 Ll. ed: 623 
[rev 258 Fed. 161, 169 CCA 229 (rev 
PAM RCC VSIA 

[d] Rights acquired by selection. 
—(1) A due selection by a railroad 
company of public lands free from 
other claims and within the indemnity 


limits of its grant vests in the rail- 


road company a right to the land as 
against third persons subsequently 
attempting to initiate a claim under 
the general land laws. Southern Pac. 
Re (Co, Vv. Arnold, 462)\Cal. 726, 124 P 
829. (2) Under the act of July 25, 
1866, the company, which complied 
with the act in all respects and filed a 
selection of indemnity lands subject 
to selection in full compliance with 
directions promulgated by the secre- 
tary of the interior and based on ac- 
tual losses, was to be regarded as the 
equitable owner of the lands selected. 
Payne v. Central Pac. R. Co., 255 U. 
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of an express provision in the grant for such selec- 


[§ 347] (2) When Title Vests, Necessity, Suffi- 
ciency, and Effect of Selection in General.®° 
road company does not take title to land within the 
indemnity limits of the grant before the deficiency 
within the place limits has been ascertained,®* and 
the indemnity lands have been selected,®® and the. 
selection approved by the secretary of the interior,®® 


A rail- 


S. 228, 41 SCt 314, 65 L. ed. 598 [aff 
YN ES (D. C.) 374, AnnCas1918C 

Necessity for selection as between 
railroads whose indemnity limits 
overlap see infra § 384. 

99. U. S.—Northern Pac. R. Co. v. 
McComas, 250 U. S. 387, 39 SCt 546, 
63 L. ed. 1049 [rev 82 Or. 639, 161 P 
562, 162 P 862]; Sjoli v. Dreschel, 199 
Us S564) 26"SCt 154. 50) dived: esta 
[rev 90 Minn. 108, 95 NW 768 (foll 
McHenry v. Nygaard, 72 Minn. 2, 74 
NW 1106; Sage v. Swenson, 64 Minn. 
517, 67 NW 544)]; Humbird v. Avery, 
LOS Uy S480, 2h SOt 23) 40m aede 
286 [aff 110 Fed. 465]; Oregon, etc., 
Re COn Vena Leo Ue SOLOS suet 
615, 47 L. ed. 726 [aff 109 Fed. 514, 
48 CCA 520 (aff 101 Fed. 316)]; Clark 
vi Herrington, 186) WU. S.9206) 22SCe 
872, 46 L. ed. 1128 [aff (Kan.) 62 P 
1116]; U.S) vo Missouri, ete, Ra Co; 
WS. 3587/12 SCt 13, 35 In ed. 766 
[rev 37 Fed. 68]; Wisconsin Cent. R. 
Co. v. Price County, 133 U. S. 496, 10 
SCt 341, 33 L. ed. 687 [foll Davis v. 
Capitol Phosphate Co., 57 Fed. 118, 
GUC@A 273s tSioux City.) ete. ike Co: 
Vv.) Chicago, vetce., Re Co.) 117 U.S) 4062 
6) SCUC790, 29 Wa ed!) 928°" Boyt ve 
Weyerhaeuser, 161 Fed. 324, 88 CCA 
404; U.S. v. Oregon, ete., R. Co., 152 
Fed. 473; U.S. v. Winona, etc., R. Co., 
67 Fed. 948, 15 CCA 96 [aff 165 U. S. 
463, 17 SCt 368, 41 L. ed. 789]. 

Cal.—Southern Pac. R. Co. v. Ar- 
nold, 162 Cal. 726, 124 P 829; South- 
ern Pac. R. Co. v. Wood, 124 Cal, 475, 
57 P 388. 

Iowa.—Chicago, ete, R. Co. v. 
Lewis, 53 Iowa 101, 4 NW 842 [foll 
Johnson y. Thornton, 54 Iowa 144, 6 
NW 165. ' 

Kan.—Atchison, etc., R. Co. v. Rock- 
wood, 25 Kan. 292. 

Minn.—Sage v. Maxwell, 91 Minn. 
527, 99 NW 42; Resser v. Carney, 52 
Minn. 397, 54 NW 89; Musser vy. Mc- 
Rae, 38 Minn. 409, 38 NW 103. 

Mo.—Pacific R. Co. v. McCombs, 39 
Mo. 329. 

Mont.—Northern Pac. R. Co. v. 
Cash, 67 Mont. 585, 216 P 782; Elling 
v. Thexton, 7 Mont. 330, 16 P 981. 

N. D.—Grandin v. LaBar, 3 N. D. 
446, 57 NW 241. 

Wash.—Northern Pac. R. Co. v. 
Spray, 27 Wash. 1, 67 P 3877. 

[a] Nature of authority or duty.— 
(1) Approval or disapproval of the 
secretary of the interior involves ex- 
ercise of sound, but not arbitrary, 
discretion. Northern Pac. R. Co. v. 
McComas, 250 U. S. 387, 39 SCt 546, 
63 L. ed. 1049 [rev 82 Or. 639, 161 P 
562, 162 P 862]. (2) It is not merely 
formal or ministerial, but judicial and 
not subject to review by mandate. 
Southern Pac. R. Co. v. Arnold, 162 
Caln 7267 L274 Pe 329% 

[b] What constitutes approval or 
disapproval.—Restoration by the sec- 
retary of the interior of railroad 
selected indemnity land to the public 
domain, subject to entry, constituted 
a rejection or disapproval of the se- 
lection. Southern Pac. R. Co. v. Ar- 
nold, 162 Cal. 726, 124 P 829. 

[ce] Selection under directions of 
secretary of interior.—Where the se- 
lection of indemnity lands is required 
to be made “under the direction of the 
secretary of the interior’ a selection 
does not become effectual or pass the 
title until it is approved or in some 
way sanctioned by the secretary of 
the interior. Resser v. Carney, 52 
Minn. 397, 54 NW 89. Contra Groeck 
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and, according to some eases, the lands certified to 
the grantee as indemnity lands;* although there is 
authority for the view that the failure of the sec- 
retary of the interior to certify his approval to the 
local land office did not defeat the right of a state 
where it had complied with all the conditions im- 
Until the foregoing re- 
quirements have been complied with, the titie remaius 
in the government,*? which may dispose of the land at 


posed by the granting act.? 


its pleasure.* 


Relation back. The title to indemnity lands does 
not relate back to the date of the act making the 
railroad grant but only to the date of selection,® 
but the doctrine of relation precludes the United 
States from retaining, as against its grantees of land 
within the indemnity limits of the grant, a sum which 
it has collected from trespassers thereon for the re- 
moval of iron and stone from the land during the 
period between the selection of such lands to supply 
in part a large deficiency in the place limits, and the 


v. Southern Pac. R. Co., 102 Fed. 32, 
4 O@Ae 144-4. Northern) bac ReeCo: 
vy. Barnes, 2) Ny D: 310, 51, NW 386, 

[d] Question as to occupancy or 
appropriation.—Whether lieu lands 
selected by railroad company in place 
of those primarily granted were, when 
the selections were tendered, so occu- 
pied and appropriated as not to be 
properly subject to acquisition, is a 
question of fact for determination by 
the secretary of the interior. North- 
ern Pac. R. Co. v. McComas, 250 U. S. 
887, 39: SCt 546, 63 lL. ed. 1049 [rev 
82 Or. 639, 161 P 562, 162 P 862]. 

1. Young vy. Charnquist, 114 Iowa 
116, 86 NW 205. 

2. Hamilton v. Badgett, 293 Mo. 
324, 240 SW 214. 

8. Clark v. Herington, 186 U.S: 
206, 22 SCt 872, 46 L. ed. 1128 [aff 
(Kan.) 62 P 1116]; Wisconsin Cent. 
RiaCos ve onrsythe, a9 Us Si 46; 15 
SCt 1020, 40 L. ed. 71 [rev 43 Fed. 
867]; U. S. v. Missouri, ete., R, Co., 
141 U. S. 358, 12 SCt 13, 35 L. ed. 766; 
Wisconsin Cent. R. Co. v. Price Coun- 
ty, 133 U. S, 496, 10 SCt 341, 33 LL. éd. 
687; U. S. v. McLaughlin, 127 U. S. 
423 eS aoCt LITT, 2h. weds! 213;i0Sk 
Pauly etc., R:) Co: v.. Winona, ete.;, R. 
Coy, le 1. Ss 120,55) SCE 334) 28: Ti. ed. 
872; Kansas Pac. R. Co. v. Atchison, 
ete,, R. Co., 112 U. S. 414,.5 SCt 208, 
28 L. ed. 794; Young v. ‘Charnquist, 
114 Iowa 116, 86 NW 205. 

4 Uz §$.—Clark v. Herington, 186 
U. S. 206, 22 SCt 872, 46 L. ed. 1128 
[aff (Kan.) 62. P 1116]; Wisconsin 
Cent. R. Co. v. Forsythe, 159 U.S. 46, 
15 SCt 1020, 40 L. ed. 71 [rev 43 Fed. 
867]; Kansas Pac. R. Co. v. Atchi- 
son, etec., R. Co.,.112 UscS/ 414,.5° SCt 
208, 28 L. ed. 794. 

D. C.—Northern Pac. R. Co. v. Lane, 
46 App. 434 [writ of error dism 254 
U.S. 658, 41 SCt 5, 65 L. ed. 461]. 

Kan.—Herrington v. Clark, 56 Kan. 
644, 44 P 624. 

Mont.—Northern Pac. R. Co. v. 
Cash, 67 Mont. 585, 216 P 782. 

N. D.—Northern Pac. R. Co. v. 
Barnes, 2 N. D. 310, 51 NW 386. 

5. Northern Pac. R. Co. v.) Musser- 
Sauntry Land, etc., Co., 168 U. S. 604, 
18 SCt 205, 42 L. ed. 596 [aff 68 Fed. 
998s) LOMCCA O77 Southern Pac aR: 
Co. v. Arnold, 162 Cal. 726, 124 P 829; 
Southern Pac. R. Co. v. Wood; 124 
Cal. 475, 57 P 388; Musser v. McRae, 
44 Minn. 3438, 46 NW 673. 

[a] If selection is disapproved by 
secretary of interior, a reversal of his 
decision relates back to the date of 
selection. Weyerhaeuser v. Hoyt, 219 
UW. 5S2380;, 31 SCt 300) 55 ileed. 258: 

[b] Ineffective selection.—An at- 
tempt to select lieu lands, which was 
unsuccessful because such selection 
was rejected by the secretary of the 
interior for the failure of the rail- 


PUBLIC LANDS 


terior.® 


lost in place. 


claimed.? 


ie 5 


approval of such selection by the secretary of the in- 


Indemnity lands not exceeding in quantity lands 
Where no rights of settlers are in- 
volved, the selection of indemnity lands is not neces- 
sary if the total quantity remaining open to selection 
within the indemnity limits does not exceed the quan- 
tity of the losses for which indemnity may be 


[§ 348] (3) Land Subject to Selection. It is usu- 


way company to furnish a list of the 
lands lost within the place limits for 
which the lieu lands were selected, 
eannot carry back the title of those 
claiming under the railway company 
under a second selection, made when 
the land in question was in the ac- 
tual bona fide occupancy of a person 
claiming it as a homestead. Osborn 
v. Froyseth, 216 U. S. 571, 30 SCt 420, 
54 L. ed. 619 [aff 107 Minn. 568, 119 
NW 1135]. 

6. U.S. v. Anderson, 194 U. S. 394, 
24 SCt 716, 48 L. ed. 1035 [aff 38 Ct. 
CL Stoo % 

Tees, wv. UNOrth ern) acy he Cos, 
256 U.S. 51, 41 SCt 439, 65 L. ed. 825 
[rev 264 Fed. 898]; Northern Pac. 
RMCO. we Barnes, -24N. D, 810; 363,751. 
NW 386 [cit St. Paul, etc., ihe Coy Vs 
Northern Pac. R. Co., 139 TT. St a Tee Be 
SCtr3s95 35) daneds 77> U. S. v. Me- 
Laughlin, Ue ese 428, Se SCout, 
B2in MOG. eles Minneapolis, éete., RK. 
Col v¥,. Duluth, ete., R. Co., 45 Minn. 
104, 47 NW 464]. See Sage v. Crow- 
ley, 83 Minn. 314, 86 NW 409 (where 
the rights of an occupant of the land 
were involved and the cuurt said that, 
since all the lands in the indemnity 
limits were involved, there could be 
no object in an individual selection). 

[a] Land department requirement 
that railroad must specify loss of 
lands for which selection is made 
was adopted to prevent duplicate se- 
lections for the same loss, and does 
not apply where the total amount of 
land available for selection is less 
than the quantity the railroad is en- 
titled to select.. U. . v. Northern 
Pac. R.'Co., 256 U. S. 51, 41 SCt 439, 65 
L. ed. 825 [rev 264 Fed. 898]. 

[b] Adjustment of grant by secre- 
tary of interior as respects place lim- 
its is necessary before there can be 
a determination that the lands within 
the indemnity limits of a railroad 
grant are insufficient to make good a 
deficiency within the primary limits, 
so as to relieve the company, from the 
necessity of making selection. U. S. 
v. Oregon, etc., R. Co., 8 F. (2d) 645. 

8. See U. S. v. Grand Rapids, etc., 
R. Co., 154 Fed. 131 [aff 165 Fed. 297, 
91 CCA 265]; Southern Bac. R. Co. 
v. Wiggs, 48 Fed. 333 [app dism 159 
U. S. 269 mem, 
L. ed. 147 mem]. 

[a] Effect of cancellation of ad- 
verse claim.—Under Railroad Aid 
Grant (Act Congr. July 2, 1864); can- 
cellation or rejection of Swamp land 
list filed by the state of Oregon under 
the act of congress of Sept. 28, 1850, 
as extended by the act of congress 
of March 12, 1860, which constituted 
a claim excluding land from grant, 
would not extend grant over disputed 
tract in matter of filing indemnity 
selections. McComas vy. Northern 


‘state of Idaho under 


15 SCt 1044 mem, 40, 


ally provided that indemnity lands shall be select- 
ed within a certain distance of the line of the road, 
and the limits so established are termed the 
demnity limits.’’§ 
pends on the conditions at the time of selection,® 
and the fact that land within the indemnity limits is 
a part of the public domain and free from private 
claims at the time of its selection is sufficient to au- 
thorize such selection regardless of the status of the 
land at any other time.?® 


‘n- 
What a railroad may select de- 


A railroad company, to 
Pac... R. Co., 82 Or. 639, 161 P 562,162 


P 862: 
[b] Validation.—Act May 1, 1888, 
§ 3, relating to ceded Indian lands 


in Montana, as amended by the act of 
March 3, 1911, validated patents to 
lands selected as lieu lands under a 
railroad grant prior to the amend- 
ment. U.S. v. Northern Pac. R. Co., 
204 Fed. 485. 

[ce] Extension of indemnity iim- 
its see Northern Pac. R. Co. v. U. S., 
36 Fed. 282 (construing the act of 
eongress of July 2, 1864, and -resolu- 
tion of May 31, 1870). 

9... U.S, “y> Southern Pac. aR Cae 
223 U. S. 565, 32 SCt 326, 56 L. ed. 553; 
Santa Fé Pac. R. Co. v. Work, 54 App. 
(D. Cl) 161, 295. Wedy 982" [ah 267s 
S. 511, 45 SCt 400, 69 L. ed. 764]. 

[a] Relative value of relinquished 
lands and lands selected in lien.—(1) 
In determining whether coal lands 
selected by a railroad company in lieu 
of those relinquished at the request 
of the secretary of the interior, as 
authorized by Act April 28, 1904 § 1, 
are of equal quality with those re- 
linquished, the secretary of the in- 
terior was bound to act on the situ- 
ation as it existed when the selection 
was made, and if the lands selected 
were of equal value with those re- 
linquished, the secretary could not 
disapprove the selection because of 
facts subsequently learned establish- 
ing a greater value. Santa Fé Pac. 
RR.” Cov ve Bade 259. Us Ss Dots 42eSee 
466, 66 L. ed. 896 [rev 50 App. (D. C.) 
95, 98, 267 Fed. 653, 656]. (2) Under 
such statute the United States could 
not give land relinquished a valua- 
tion and elassification below that 
which it had placed on its own ad- 
joining lands, under Rev. St. § 2347, 
and could not, after investigation 
subsequent to relinquishment, place 
different valuation thereon. ULSs. 
ve Work; 66 “Appe"(D2'CdDr 206) © SR 
(2a) 172, 

[b] Effect of application by state 
for survey.—An application by the 
Act Aug. 18, 
1894 c¢ 301, for the survey of unsur- 
veyed townships, with a view to sat- 
isfying its land grant, if valid for 
any purpose, merely gave it an option 
to select the land, which, when not 
exercised, did not prevent a railroad 
company from selecting the land in 
lieu of land relinquished by it. Ed- 
ward Rutledge Timber Co. v. Farrell, 
255 U.S. 268, 41 SCt 328, 65 L. ed. 623 
(rev 258 Fed. 161, 169 CCA 229 (aff 
271 Fed. 766)]. 

10. _ U. S. v. Chicago, etc., R. Co., 
195. U..S.2-524," 2569SCe: 1435149", ed. 
306 [aff 116 Fed. 969, 54 "CCA 545]; 
Ryan v. Central Pac. R. Cos-99 Ua 
382, 25 L. ed. 305 [aff 21 F. Cas. No. 
12, 185, 5 Sawy. 260, and dist Newhall 


————————————— ee ee ee eee eee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 348-353] 


which a grant has been made by congress of alter- 
nate sections of publie lands, on each side of its road, 
with the right to select other lands, within a limit- 
ed distance, in lieu of lands sold or otherwise dis- 
posed of by the government, cannot select indemnity 
lands on one side of its road, to make good losses 
sustained on the other side;!1 and where. the intent 
of the act granting lands i is to create two separate 
roads, deficiencies within the grant limits of one road 
eannot be made up by selections from the indemnity 
limits of the other.?? 
has withdrawn?* or sold or reserved for any pur- 
pose'* are not subject to selection as indemnity 
lands. The exclusion of mineral lands from a rail- 
road grant applies to the acquisition of such lands 
as lieu lands,1® and some statutes have been con- 
strued as confining the right of selection to unoccu- 
pied agricultural lands.1® After the price of even- 
numbered sections within the place limits of a rail- 
road grant has been fixed at double the price of oth- 
er public lands, such sections cannot be selected as 
indemnity lands by another railroad company with- 
in whose indemnity limits they lie.17 

[§ 349] (4) Time When Selection May Be 
Made. A railroad company can make no valid selec- 
tion of indemnity lands until the lands have been 
surveyed.and platted by the United States,!® until 
the line of its road has been fixed by the filing of a 
map of definite location,'® and until the construc- 
tion contemplated by the granting act has been per- 
formed.”° 

[§ 350] (5) Validity of Selection. Where both 
the act of congress granting lands to a state in aid 
of a railroad and the act of the state legislature ac- 


v. Sanger, 92 U. S. 761, 23 L. ed. 769]; 


PUBLIC LANDS 


Lands which the United States - 


and filed a selection of 
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cepting the grant provided for the selection of the 
land by an agent to be appointed by the governor, 
the state act providing for his nomination by the 
railroad company; but neither act required the selec- 
tion or report of the agent to be preserved or filed, 
the list of lands filed with the land commissioner by 
the company, and approved by the secretary of the 
interior, was presumed to have been properly select- 
ed, after it had been certified as true and correct by 
the land commissioner, and the secretary of the in- 
terior had approved it as such.?! 

[§ 351] (6) Attack on Selection. The fact that 
a selection of indemnity lands was prematurely made 
by one who was not designated by the state as an 
agent for that purpose cannot be made a ground of 
attack upon the title by a mere stranger, where both 
the state and the federal governments recognized 
the selections made and certified the lands covered 
thereby as within the grant.?? 

[§ 352] (7) Evidence of Selection. The certifi- 
cate of the commissioner of the general land office, 
showing that certain lands were contained in the 
list of lands covered by a railroad grant, and the 
certificate of the secretary of the interior, approy- 
ing such list, are competent and sufficient evidence 
that the lands described passed to the railroad com- 
pany under the grant. 

[§ 353] (8) Amount of Land to Which Railend 
Company Entitled. A railroad company is not en- 
titled to select a full section or six hundred and forty 
acres of indemnity land for every section lost to it 
within the place limits, but the selection is limited 
to the quantity of land actually contained in the sec- 
tions lost.?4 


indemnity | (Kan.) 62 P. 1116, and foll U. S. v. 


Missouri, 


U. S. Southern Pac. R. Co., 152 Fed. 
3080 Patt 267 Med-7510, (93° CCA 146 
(ait, 223: UGS, 065.82) SCt 326.56 LE. 
ed. 553) ]; U.S. v. Winona, etc., R. Co., 
67 Fed. 948, 15 CCA 96 [aff 165 U. S. 
AGom IT SCE 368,741 Li ede 78917 FU. S. 
v. Central Pac. R. Co., 26 Fed. 479 
{app dism 140 U. S. 702 mem, 11 SCt 
1032 mem, 35 L. ed. 598 mem]; South- 
ern Pac. R: Co. v. Wood, 124 Cal. 475, 
Bile ooo.) Southern Pac, ER. 'Co. Vv. 
Bovard, 4 Cal. A. 76, 87 P 203; Dono- 
hue v. St. Paul, etc., R. Co., 101 Minn. 
239, 112 NW 413. 

[a] Selection under main line 
grant after rejection of selection un- 
der branch line grant.—The fact that 
lands had been adjudicated not sub- 
ject to selection as indemnity lands 
under the Southern Pacific branch 
line grant of 1871 did not prevent a 
selection of the same lands as indem- 
nity under the company’s main line 
grant of 1866. Southern Pac. R. Co. 
v. Arnold, 162 Cal. 726, 124 P 829. 

ee OSS) Vem DUP ine LOM, CC eis 
Co., 98 U. S. 334, 25 L. ed. 198; South- 
ern Pac. R. Co. v. Smith, 74 Fed. 588. 

[a] But selection of indemnity 
lands by Northern Pacific Railroad 
Company, under Act July 2, 1864 c¢ 
217 (18 St. at L. 365) and the joint 
resolution of May 31, 1870 c 67 (16 
St. at L. 378), was not unlawful be- 
cause the tract selected was not on 
the same side of the railroad as the 
tract lost, and was not the nearest 
unappropriated land. Weyerhaeuser 
Vs Hoyt, 219 Uy S-380,-31 SCt 300; 55 
L. ed. 258 [rev 161 Fed. 324, 88 CCA 


404]. 
12. Madison, etc., R. Co. v. Wiscon- 
sin, 16 F. Cas. No. 8,938 


13. Santa Fé Pac. R. Co. v. Work, 
54 App. (D. C.) 161, 295 Fed. 982 [aff 


2679s (S:) 611,) 45.SCt 400,59 69 Led. 
764]. 
{a] Government right to withdraw 


lands.—(1) Under the act of July 25, 
1866, granting public lands to a rail- 
road, where the railroad company 
complied with the act in all respects 


lands subject to selection in full 
compliance with directions promul- 
gated by the secretary of the interior, 
and based on actual losses, such lands 
were not public lands within with- 
drawal statute and could not there- 
after be withdrawn by executive order 
for a water power site. Payne v. 
Central Pac., BR. Co. 255..U..S. 228, 41 
SCt 314, 65 L. ed. 598 [aff 46 App. 
(D. C.) 874, AnnCas1918C 1002]. (2) 
The government cannot for its own 
use withdraw from selection lands 
within indemnity limits of a railroad 
land grant, where, at the time of 
withdrawal, the amount of land with- 
in such limits remaining available for 
selection by the railroad was less 
than the amount it was entitled to se- 
lect, wii. S-. v..iNorthern»Pac.wRA/Co,, 
256 U. S. 51, 41 SCt 489, 65 L. ed. 825 
[rev 264 Fed. 898]. 

[b] What constitutes withdrawal. 
—Under Act Aug. 18; 1894 «@ 301, 
authorizing the state of Idaho to ap- 
ply for the survey of unsurveyed 
townships, with a view to satisfying 
the land grant to that state, the ap- 
plication does not withdraw the land 
from the public domain so as to ren- 
der wholly ineffective a railroad com- 
pany’s selection of such land in lieu 
of other land relinquished by it. Ed- 
ward Rutledge Timber Co. v. Farrell, 
255 U. S. 268, 41 SCt 328, 65 L. ed. 
623 [rev 258 Fed. 161, 169 CCA 229 
(rev 271 Fed. 766)]. 

Withdrawal of public lands for pur- 
poses of railroad grant see infra §§ 
373-380. 

14. Kansas Pac. R. Co. v. Atchi- 
son, etc., R: Co; 112).U. S. 414, 5 SCt 
208, 28 L. ed. 794 [rev 13 Fed. 106, 2 
McCrary 550]; Herrington v. Clark, 
56 Kan. 644, 44 P 624. 

15. See supra § 339. 

16. McComas v. Northern Pac. R. 
Co., 82 Or. 639, 161 P 562, 162 P 862 
[rev on other grounds 250 U. S. 387, 
89 SCt 546, 63 L. ed. 1049]. 

17. Clark v. Herrington, 186 U. S. 


206, 22 SCt 872, 46 L. ed. 1128 [aff 


L4T) Wi Siesosy 
12 SCt 13, 35 L. ed. 766 (rev 37 Fed. 
68)] (holding that the approval by 
the land department of the selection 
of such lands did not operate to vest 
the title in the railroad company). 

18. Northern Pac. R. Co. v. Lane, 
46 App. (D. C.) 434 [writ of error dism 
254 'U. S. 658, 41 SCt 5, 65 L. ed, 461]. 

19s) St, Paul, etc, RCo. Vamward 
47 Minn. 40, 49 NW 401. 

20. Southern Pac. R. Co. y. Arnold, 
162 Cal. 726, 124 P 829. See Norton 
v. Frederick, 107 Minn. 36, 119 NW 492 
(right of Hastings & Dakota Railroad 
Company to select indemnity lands 
under grant to state vested on the 
completion of its road). 

21. Tillotson v. Webber, 96 Mich. 
144, 55 NW 837 

22. Chicago, ete. R. Co. v. Grinnell 
51 Iowa 476, 1 NW 712. 

23. Johnson v. Thornton, 54 Iowa 
144, 6 NW 165 [foll Chicago, ete., R. 
Co. v. Lewis, 53 Iowa 101, 4 NW 842] 
(holding that such evidence rendered 
harmless the erroneous admission of 
the county book of “original entries” 
to show the same fact). 

24. Sioux City, ete Ra CCou Vantin 
Sy alb oO Sa aos SCt 17, 40 L. ed. 
177 [aff 43 Fed. 6171: Compare Madi- 
son, ete., R. Co. v. Wisconsin, 16 F. 
Cas. No. 8,988 (where it was said: 
“When there was not land in place 
to meet the call of the grants, wheth- 
er the deficiency was more or less, 
it was competent to supply it by sec- 
tions from the indemnity limits; or 
if, as might happen, there were parts 
of sections of the lands in place ex- 
cluded from the grants by the terms of 
the acts, it was competent to supply 
the deficiency from the indemnity lim- 
its by a similar legal subdivision of 
land. It would seem to be impracti- 
cable to administer the trust on any 
other basis. In supplying deficien- 
cies it must be by sections, whether 
full or fractional, and by legal subdi- 
visions’). 


etc.;, us, Cos, 
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[§ 354] (9) Entry or Settlement Prior to Selec- 
tion or Approval.?° Lands within the indemnity lim- 
its of a railroad grant are not reserved prior to their 
selection as indemnity lands?® but remain open to 
entry and settlement under the general land laws, 
in consequence of which the right to select them may 
be lost,27 where there has been no valid withdrawal 
of such lands from entry,?* and, according to some 
cases, the railroad company cannot question the 
But intermediate a 
valid selection and the approval thereof by the sec- 


bona fides of a prior entry.’°® 


25. Indemnity lands subject to se- 
lection in general see supra § 348. 

26. McPhee v. Great Northern R. 
Co., 277 Fed. 502 [aff 290 Fed. 4]; St. 
Paul, ete., R. Co. v. Sage, 71 Fed. 40, 
17 CCA 558 [app dism 18 SCt 946 
mem, 42 L. ed. 1218 mem]; Moore v. 
Cormode, 20 Wash. 305, 55 P 217 [aff 
LION. S. 167. 21 SCt324,,.45 I. ed. 


476]. 
27.) Brandon v. Ard. 211 Uy Se dd, 29 
SCtmis 53 lL. wed Vi68sa sts Paul, mete. 


Race. wv. Donohue, 210 Ut Ss. 21,228 
SCt 600, 52 L. ed. 941 [aff 101 Minn. 
239,) 112 “NW. 141373; Oregon, ete.;. R. 
COp Va Un So oo, Ulu. 08, Zs SCtuGho, 
47 L. ed. 726 [aff 109 Fed. 514, 48 CCA 
520 (aff 101 Fed. 316)]; Southern 
PaACry. LCOmw Ve ell 183) Uns. 600,022 
SCt 232, 46 L. ed. 383 [aff (Cal.) 57 P 
388, and foll Groeck v. Southern Pac. 
R. Co., 183 U. S. 690,22 SCt 268, 46 
L. ed. 390 (87 Fed. 970, 31 CCA 334 
[rev 74 Fed. 585])]; Hewitt v. Schultz, 
180 'U. S. 139, 21 SCt 309, 45 L. ed. 463; 
U. S. v. Missouri, etc., R. Co., 141 U. 
S. 308, 12 SCt 13,135 Lied. 766 [rev 37 
Fed. 69]; Kansas Pac. R. Co. v. Atchi- 
Son, etc., R.'Co., 112 U.S.) 414, 5 SCt 
208, 28 L. ed. 794; Cedar Rapids, etc., 
OO mV Lrenrine wl lO Wise sais som SO 
485, 28 L. ed. 57 [aff 61 Iowa 410, 16 
INIW2 i344], INorthern Pac. R.. Co. v. 
Lane, 46 App. (D. C.) 434 [writ of er- 
ror dism 254 U. S. 658, 41 SCt 5, 65 
L. ed. 461]; Sage v. Maxwell, 91 Minn. 
527, 99 NW 42 [foll Osborn v. Forsyth, 
105 Minn. 16, 116 NW 1113]; Prince 
Inv. Co. v. Eheim, 55 Minn. 36, 56 NW 
239; Northern Pac..R. Co. v. Spray, 
27 Wash. 1, 67 P 377; Howard v. Hibbs, 
22 Wash. 513, 61 P 159. Gee Loney v. 
Scott, 57 Or. 378, 112 P 172, 32 LRANS 
466 (rights of placer mining claimant 
upheld). 

[a] Residence and occupancy (1) 
by a homestead claimant between the 
rejection, because not accompanied by 
a designation of the loss in the place 
limits of a selection within the in- 
demnity limits of the railroad land 
grant of July 4, 1866, and a second 
approved indemnity selection of the 
same tract, initiated a homestead right 
superior to the indemnity selection. 
Svor v. Morris, 227 U. S. 524, 33 SCt 
385, 57 L. ed. 623 [rev 118 Minn. 344, 
136 NW 852]. But see McHenry v. 
Nygaard, 72 Minn. 2, 74 NW 1106 
(mere occupancy and cultivation of 
land within the indemnity limits 
without any attempt to comply with 
the homestead law will not defeat the 
right of the railroad company to select 
such land). (2) As to unsurveyed 
land the fact that a qualified settler 
had not filed homestead claim gave no 
right to a railroad company to select 
lands as indemnity lands. U. S. v. 
Great Northern R. Co., 254 Fed. 522, 
166 CCA 80. 

{[b] The fact that all the lands 
within the indemnity limits are neces- 
sary to supply the deficit in the place 
limits of the grant in aid of a railroad 
does not affect the rights acquired by 
bona fide settlers prior to a selection 
of the indemnity lands. Oregon, etc., 
R. Go. v. U. S., 189 U. S. 103, 28 SCt 615, 
47 L. ed. 726 [aff 109 Fed: 514, 48 CCA 
520 (aff 101 Fed. 316), and foll Sage v. 
Maxwell, 91 Minn. 527, 99 NW 42]. 

[ce] Goss occasioned by reduction 
in indemnity lands by preemption and 
homestead claims before selection, to 


PUBLIC LANDS 


the corporation 


a quantity insufficient to indemnify 
the railroad for losses within the orig- 
inal limits, must be borne by the com- 
pany. U. S. v. Northern Pac. R. Co., 
256 U. S..51, 41 SCt 439, 65 Li. ed. 825 
[rev 264 Fed. 898]. 

{[d] The relinquishment of a home- 
stead entry after final decision of the 
secretary of the interior in favor of 
the entryman in a contest with a 
railway company claiming under a 
subsequent selection of indemnity 
lands does not inure to the benefit of 
the railroad company, but the land re- 
verts to the United States. St. Paul, 
etc., R. Co. v. Donohue, 210 'U. S. 21, 28 
SCt 600, 52 L. ed. 941 [aff 101 Minn. 
239, 112 NW 4138]. See McPhee v. 
Great Northern R. Co., 277 Fed. 502 
[aff 290 Fed. 4]. 

[e] The fact that there were de- 
fects in an application for homestead 
entry by a settler actually occupying 
the land in good faith would not ren- 
der effective the railroad company’s 
selection of such land. Osborn v. 
Froyseth, 216 U. S. 571, 30 SCt 420, 54 
tise 619 [aff 107 Minn. 568, 119 NW 

[f] Ineffective selection.—(1) 
Where a homestead entryman located 
on public lands within the indemnity 
limits of a railroad grant and contin- 
ued so to occupy until after the rail- 
road’s selection was rejected and the 
throwing open of land to settlement, 
the land was not subject to a subse- 
quent selection by the railroad com- 
pany. Slocum v. Christianson, 120 
Minn. 528, 1389 NW 599; Kinyon v. 
Christianson, 120 Minn. 335, 139 NW 
597. (2) In such case the right of the 
entryman was not affected, as against 
a second selection by the railroad com- 
pany, by the fact that the application 
to enter did not disclose a settlement 
prior to such second selection. Slo- 
cum vy. Christianson, supra; Kinyon 
v. Christianson, supra. (3) In such 
case the second selection, after the 
first selection had been rejected, was 
not regarded as an amendment of the 
first, so as to cut out the rights ac- 
quired by a homesteader making an in- 
tervening settlement. Slocum  v. 
Christianson, supra; Kinyon v. Chris- 
tianson, supra. 

[zg] Adjustment of claims.—(1) 
The beneficiaries under Act July 1, 
1898 (30 'U. S. St. at L. 620 c 546), en- 
acted to settle disputes in respect of 
lands within the indemnity limits of 
Northern Pacific Railroad land grant, 
are those who purchased directly from 
the United States and were occupants 
of and qualified settlers on the lands 
there described prior to January 1, 
1898, under some law of the United 
States or some ruling of the interior 
department, and one who had not pur- 
chased or occupied or settled upon or 
acquired any equitable interest in any 
of the land there described prior to 
such date, but whose application to 
purchase had been rejected by the 
land department when presented, is 
not within the provisions of the act 
and cannot invoke its aid. Campbell 
v. Weyerhaeuser, 161 Fed. 332, 88 CCA 
412 [aff 219 U. S. 424, 31 SCt 321, 55 
L. ed. 279]. (2) Lands could not be 
claimed under such act by a person 
relying upon an alleged purchase un- 
der the Timber and Stone Act, where, 
prior to Jan. 1, 1898, nothing more had 


[§§ 354-855 


retary of the interior, the land is not subject to set- 
tlement or entry under general laws.°° 

[§ 355] m. Grants and Conveyances by States to 
Railroad Companies—(1) In General. 
ute conferring railroad aid lands on a railroad cor- 
poration may be as effective in vesting the title in 


A state stat- 


as a formal conveyance of the 


lands,?+ and it has been held that a certified list of 
lands authorized by a state statute to be signed by 
the governor andscertified by the register of the state 
land office in order to pass title to railroad companies 


been done than to file application for 
the land. Weyerhaeuser v. Hoyt, 219 
U. S. 380, 31 SCt 300, 55 L. ed. 258 [rev 
161 Fed. 324, 88 CCA 404]. 

{h] Evidence held insufficient to 
support a finding that a person filed a 
homestead entry upon public land in 
1889, so that his rights would be su- 
perior to those of one claiming under 
a railroad company. Morris v. Svor, 
114 Minn. 308, 131 NW 324. 

23: Southern” Pac, R.cCol wv. Bell, 
183 U. S.675, 22. SCt 232, 46 Ll. ed. 383 
[affl; 124 \Calrs475°"57,- P< 338, andr fot 
Groeck v. Southern Pac. R. Co., 183 
U. S. 690, 22 SCt 268, 46 L. ed. 390 (rev 
Tay hed. 585) 9 St. Pauly ete. oR. (Co. iv: 
Sage, 71 Fed. 40, 17 CCA 558 [app dism 
18 SCt 946 mem, 42 L. ed. 1218 mem]; 
eee v. Maxwell, 91 Minn. 527, 99 NW 


Withdrawal of indemnity lands from 
entry or sale in general see passim su- 
pra §§ 373-380. 

29. Prince Inv. Co. v. Eheim, 55 
Minn. 36, 56 NW 239. 

30.. Northern Pac. R. Co. v. Wass, 
219 U. S. 426, 31 SCt 321, 55 L. ed. 280 
[rev 105 Minn. 525, 117 NW 1126 (foll 
Northern Pac. R. Co. v. Wass, 104 
Minn. 411, 116 NW 937)]; Campbell v. 
Weyerhaeuser, 219 U. S. 424, 31 SCt 
321, 55 L. ed. 279 [aff 161 Fed. 332, 88 
CCA 412]; Weyerhaeuser v. Hoyt, 219 
U. S. 380, 31 SCt 300, 55 L. ed. 258 [rev 
161 Fed. 324, 88 CCA 404, and expl and 
dist Sjoli v. Dreschel, 199 U. S. 564, 26 
SCt 154, 50 L. ed. 311 (rev 90 Minn. 
108, 95 NW 763 [foll McHenry vy. Ny- 


gaard, 72 Minn. 2, 74 NW 1106; Sage 
v. Swenson, 64 Minn. 517, 67 NW 
544])]; Grandin vy. Le Bar, 3 N. D. 


446, 57 NW 241. 

31. Courtright v. Cedar Rapids, 
ete., R. Co., 35 Iowa 386. 

[a] When grant effective.—The 
railroad company to which the state 
granted the lands acquired a property 
right in them as soon as it had com- 
plied with the conditions of the act, 
although the secretary of the interior 
had not yet certified them to the state 
and although the governor refused to 
execute patcits therefor to the com- 
pany until some years. thereafter, 
Whitehead v. Plummer, 76 Iowa 181, 
40 NW 709 [foll Dubuque, etec., R. Co. 
v. WebSter County, 21 Iowa 235; Iowa 
Homestead Co. v. Webster County, 21 
Iowa 221, and foll Cole v. Des Moines 


me R. Co., 76 Iowa 185, 40 NW 
[b] Acceptance of grant.—Wherea 


state accepted a grant in aid of rail- 
roads and set aside the lands for the 
benefit of certain railroads, on condi- 
tion that “each of said companies 
shall severally assent and agree to the 
provisions and requirements of this 
act, which acceptance shall be filed in 
the office of the Secretary of State,” 
within a certain time an unqualified 
acceptance by a railroad company was 
a necessary condition precedént to the 
vesting in it of any title or rights un- 
der the act: Rogers .v. Port. Huron, 
etc., R. Co., 45 Mich. 460, 8 NW 46. 

_ {e] Indemnity lands.—The right to 
indemnity land under Act Congr. July 
SLS66 G4 US St. al CUSiie AGS), 
granting lands to the state for con- 
struction of a railroad from Hastings, 
was conferred on the Hastings & Da- 
kota Railroad Company by the legis- 
lature. Norton v. Frederick, 107 Minn. 
36, 119 NW 492. 


ee >" 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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which have complied with the requirements of the 
grant is not essential to establish the title to the 
lands in the company,*? but, in the absence of such 
certificate, the company must prove its title by show- 
ing a selection of the lands in question, that they are 
within the grant, and the construction of the road, so 
as to entitle the company to the land under the 
act granting it.?3 

Effect of imposition of conditions by congress. A 
grant from a state to a railroad company is neces- 
sarily limited by the conditions imposed by the act 
of congress granting the lands in question to the 
state ;%4 and where a state statute confers the land 
on a certain railroad company, subject to the con- 
ditions of the grant, such company acquires no legal 
title to the lands, by virtue of the grants, until it 
earns them by performance of the conditions.®® 

Patent or deed from state. A patent issued by the 
governor of a state in pursuance of an express grant, 
not void on its face, passes the legal title to the prop- 
erty therein granted,?° and while such a patent may 
be impeached for fraud,** or set aside for other suf- 
ficient cause,** it cannot be assailed collaterally.®® 
Where an act of congress makes distinct grants to a 
state in favor of named roads, with the design to 
provide for two distinct lines and to aid each by a 
grant of the lands lying within the prescribed dis- 
tance along and near it, a conveyance to one com- 
pany of lands pertaining to the other line provided 
for is invalid,*® and an act of the legislature purport- 
ing to ratify and confirm the attempted transfer can- 
not have the effeet of rendering it valid.4? 

[§ 356] (2) Grants of Lands Thereafter To Be 
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Granted to State. A state statute granting to a rail- 
road in aid of its construction land thereafter to be 
granted to the state by the United States can pass 
nothing as a grant.42 But it has been laid down that 
such a statute is not merely a grant, but is also a 
law, which must be given such effect as will carry 
out the intent of the legislature,*? and such intent 
cannot be defeated by applying to the grant the com- 
mon-law rules applicable to mere conveyances ;44 
hence conveyances of such land executed to the rail- 
road company by the governor of the state in ac- 
cordance with such act of the legislature after the 
land has been granted to the state by the United 
States, have been regarded as valid and operative 
to convey title to the railroad company.*?® 

[§ 357] n. Conditions of Grant—(1) In General. 
Grants in aid of railroads are usually conditional*® 
and subject to be defeated on noncompliance with 
the terms of the grant;4#7 and where land is granted 
to a state in aid of railroads it may impose condi- 
tions on the railroad companies to benefit thereby.*§ 
Provisions requiring sales to actual settlers have been 
construed as covenants and not conditions subse- 
quent.*® 

[§ 358] (2) Construction of Road—(a) Necessity 
for. The actual construction of the road®° is in- 
variably made a condition to the obtaining of an in- 
defeasible title to the lands granted;°! anda railroad 
is “completed,” within the meaning of a land grant 
act when made ready for the running of trains, al- 
though not actually equipped with rolling stock.®? 

[§ 359] (b) Partial Construction. An act grant- 
ing to a railroad land to be received by it as the con- 


32. Johnson v. Thornton, 54 Iowa 
144, 6 NW 165; Chicago, etc., R. Co. v. 
Lewis, 53 Iowa 101, 4 NW 842. But 
see Sioux City, ete., R. Co. v. Osceola 
County, 50 Iowa 177. 

33. See cases supra text and note 


Be 

34. Sioux City, ete., R. Co. v. Coun- 
tryman, 83 Iowa 172, 49 NW 72 [aff 
159 'U. S. 377, 16 SCt 28, 40 L. ed. 187]; 
Hamilton v. Badgett, 293 Mo. 324, 240 
Sw 214. See State Bd. of Equaliza- 
tion v. Peo., 229 Ill. 430, 82 NE 324 
(Act Febr. 10, 1851 [Priv. L. (1851) p 
61], ceding to the Illinois Central Rail- 
road Company lands granted by the 
United States government to the state 
in aid of a railroad from Chicago to 
Mobile, contemplated the use of some 
method for the transportation over 
the Ohio River of traffic destined to 
points south thereof). ; 

[a] Completion within specified 
time.— Where the act of congress pro- 
vided that if the railroads were not 
completed within ten years from the 
time of their acceptance of the grant 
the lands not patented should revert 
to the state, the right to resume con- 
trol of all lands not earned in ten 
years remained in the state, although 
not specifically reserved by it. Sioux 
City, ete, R. Co. v. Countryman, 83 
Towa 172, 49 NW 72 [aff 159 U.S. 377, 
16 SCt 28, 40 L. ed. 187]. 

35. Bowne v. Bilsland, 83 Iowa 162, 
49 NW 161. 

86. State v. Sioux City, etc... R. Co.; 
7 Nebr. 357. ‘ ‘ 

[a] A state patent is evidence that 
the title has ceased to be in the state 
and has vested in the grantee after 
compliance with the conditions of the 
grant. Iowa Falls, ete., Cows 
Woodbury County, 38 Iowa 498. 

37. State v. Sioux City, etc., R. Co., 
7 Nebr. 357. 

$s. State v. Sioux City, etce., R. Co., 
supra. 

39. State v. Sioux City, etc., R. Co., 
supra. 

40. Bowes v. Haywood, 35 Mich. 
241 [appr Fenn v. Kinsey, 45 Mich. 446, 


Dy 64] (construing 11 U. S. St. at 

41. Fenn v. Kinsey, 45 Mich. 446, 8 
NW 64. 

42. Rice v. Minnesota, ete., R. Co., 
1 Black (U.S.) 358, 17 L. ed. 147 (hold- 
ing that where a charter contained 
such a grant, and congress subse- 
quently made a grant to the state but 
revoked it before the state reénacted 
ppt rk ae the company took noth- 
ing). 

43. Nash v. Sullivan, 29 Minn. 206, 
12 NW 698 [dist Rice v. Minnesota, 
6tc, Ra Co, La Bilzckt(i ass), oosgal wu: 
ed. 147, and foll Missouri, etc., R. Co. 
Vaisansas Pac. ks Co, 97 WS 490, 24 
L. ed. 1095; Schulenberg v. Harriman, 
21 Wall. (U.S.) 44, 22 L. ed. 551] 

44. Nash y. Sullivan, supra [dist 
Rice v. Minnesota, etc., R. Co., supra, 
and foll Missouri, ete., R. Co. v. Kan- 
sas Pac. R. Co., supra; Schulenberg v. 
Harriman, supra]. 

45. Nash vy. Sullivan, 29 Minn. 206, 
12 NW 698. 

46. See Washington, ete., R. Co. v. 
Northern Pac. R. Co., 2 Ida. (Hasb.) 
550, 21 P 658; Minneapolis, etc., R. Co. 
v. Duluth, ete., R. Co., 45 Minn, 104, 47 
NW 464. 

fa] Construction of Granting Act. 
—The conditions of Act March 3, 1871 
§ 9, on which lands were granted to 
the Texas Pacific Railway Company, 
subjecting lands unsold within three 
years to settlement and preémption at 
a certain price, are not the conditions 
of the grant to the Southern Pacific 
Railroad by § 23 of the same act, au- 
thorizing it to build a railroad “with 
the same rights, grants and privileges, 
and subject to the same limitations, 
restrictions, and conditions aS were 
granted” to it “by the Act of July 27, 
1866.” Fullinwider v. Southern Pac. 
Oo, ete) Wao 4095, 39 SCE 130) 63) Li: 
ed. 331 [aff 229 Fed. 717, 144 CCA 127]. 

[b] Filing of assent by the com- 
pany to the grant and its terms is a 
condition to its acquisition of any 
rights or equities thereunder. U.S. v. 
Oregon, ete., R. Co., 186 Fed. 861. 

[ec] Corporate powers of railroad, 


—A railroad company, authorized by 
its charter to receive a land grant, was 
necessarily authorized to assent to the 
conditions upon which alone the grant 
could be made under the act of con- 
gress granting the land to the state 
for that purpose. Grand Trunk West- 
ern Ry Com ve Ul 1S5.-252 70n Se L240 
SCt 309, 64 L. ed. 484 [aff 53 Ct. Cl. 


473]. 

[d] Right to add conditions.—A 
contention that congress was without 
authority to annex a new condition, 
under Amendatory Act of April 10. 
1869, to Railway Land Grant Act of 
July 25, 1866, as amended June 25, 
1868, comes too late where, instead of 
a rejection of such act, there was a 
repeated assent to the act of July 25, 
1866, and the amendments by the béne- 
ficiary railroad. Oregon, etc., R. Co. 
Ve Unis. 288 U.S 3038. 35) SCurg 0859, 
L. ed. 1360. 

47. U.S. v. Loughrey, 71 Wed. 921, 
18 CCA 391 [afi 1725 Un Ss 206) 19s SC 
153, 43 L. ed. 420); Washington, etce., 
R. Co. v. Northern Pac. R. Co., 2 Ida. 
(Hash) 550; 21 2 65s. 


tess See State v. Kirkwood, 14 Iowa 
[a] Mandamus would not issue to 


compel the governor to issue a cer- 
tificate to a railroad company, which 
would entitle it to acquire lands grant- 
ed to the state by the acts of congress 
of May 15, 1856, to aid in the construc- 
tion of a railroad from Lyons City to 
a point on the Iowa Central railroad 
near Maquoketa, until the conditions 
expresseduiny IE CL860)): te Simrsisa on ie 
providing that the company should 
build a road from Lyons City to Clin- 
ton, before Dec. 1, 1861, and that a 
portion of such road should be con- 
structed from Cedar Rapids to Marion, 
were complied with. State v. Kirk- 
wood, 14 Iowa 162. 


49. See infra § 392. 
50. Partial construction see infra 
§ 359 


sota R. Co., 18 Minn. 40. 
52. De Graff v. St. Paul, etc., R. Co., 
23 Minn. 144. 
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struction proceeds does not impose a legal obligation 
to complete the entire road;°* and the failure of the 
company to complete one section of its line does not 
affect its right to the lands coterminous with the 
completed part of its road,®4+ and to indemnity for 
so much of such lands as are lost to it.°® 
railroad is entitled only to a proportionate part of 
the grant based on the part of the road actually 


built.°® 


[§ 360] (3) Completion of Road within Specified 
Time. Many of the grants have been conditioned up- 
on a completion of the road within a limited time,°?? 
and if the company fails to comply with such condi- 
tion its rights under the grant are lost,°® and it can- 
not complain of the forfeiture by congress of all or 
any part of the land,°® or the restoration thereof to 
the public domain.*® But the condition is in the na- 
Where an act of 
congress grants land to a state in aid of a railroad 
to be constructed within a certain time, thus con- 
stituting the state a trustee for the purpose of su- 
pervising the building of the railroad and transfer- 


ture of a condition subsequent. 


53. State v. Southern Minnesota R. 
Co., 18 Minn. 40. 

54. U. S. v. Tennessee, etc., R. Co., 
176 U. S. 242, 20 SCt 370, 44 L. ed. 452 
[rev 81 Fed. 544, 26 CCA’ 499]; South- 
ern Pac. R. Co. v. Groeck, 93 Fed. 707 
[aff 102 Fed. 32, 42 CCA*144 (rev _on 
other grounds hE} MU Se 690, 22° SCt 
268, 46 L. ed. 390)]; Vankirk Land, 
ete., Co. v. Green, 132 Ala. 348, 31 S 
484. 

55. Southern Pac. R. Co. v. Groeck, 
93 Fed. 707 [aff 102 Fed. 32, 42 CCA 144 
(rev on other grounds 183 U.S. 690, 22 
SCt 268, 46 L. ed. 390)]. 

56. Sioux @ity, evel. CO. Vel Us: 
159 'U. S. 349, 16 SCt ie 40 L. ed. 177 
{aff 43 Fed. 6171. 

[a] Seétion partially completed.— 
Where the granting act provided that 
patents should be issued for the co- 
terminous lands on the completion of 
each ten miles of road, the company 
was not entitled to any additiona] 
lands for the construction of an addi- 
tional fractional part of ten miles, un- 
less the road was entirely completed. 
Sioux City, etc; R..-Co. vU: S., 159 °U. 
S. 349, 16 SCt 17, 40 L. ed. 177 [aff 43 
Fed. 617]. 

[b] In determining the quantity of 
acres earned by the partial construc- 
tion of the stipulated railroad, the lat- 
est official measurement of the area 
of the granted limits, not shown to 
have been fraudulently made, might 
be accepted as the best evidence. 
Sioux City, ¢tc,, R. Co, ve UnS., 159° U; 
S649, 16 SCt 17, 40 L. edio177—[ait 
43 Fed. 617]. 

57. See Atlantic, ete., R. Co. v. Min- 
gus, 165) U. \S..413, 17% SCt 348, 41 .b. 
ed. 770; Angle v. Chicago, etc., R. Co., 
DT Wise Ll, L49SCt 240. 38) T -ed. 55, 
[rev 39 Fed. 1438, 912]; Manley v. Tow, 
110 Fed. 241; Northern Pac. R. Co. v. 
Dudley, 85 Fed. 82; U.S. v. Loughrey 
71 Fed. 921, 18 CCA 391 [aff 172 U. Ss! 
206, 19 Sct 153, 43 L. ed. 420]; Chi- 
cago, etc., R. Co. v. Lewis, 53 Iowa 
101, 4 NW 842 [foll Johnson v. Thorn- 
ton, 54 Iowa 144, 6 NW 165]; Neer v. 
Williams, 27 Kan. 1; Mower v. Kemp, 
42 La, Ann. 1007, 8 S 8380. 

[a] Statute not extending time for 
completion see Atlantic, ete., R. Co. vy. 
Mingus, 165 U. S. 413, 17 SCt 348, 41 
L. ed. 770 [aff 7 N. M. 360, 34 P 592]. 

{b] Itis not an excuse for the fail- 
ure of the company to complete the 
road within the stipulated time that 
the government, after, passage of the 
act making the grant, made reserva- 
tions to the Indians of lands within 
the limits of the grant. Atlantic, etc., 
R. Co. v. Mingus, 165 U. S. 413, 17 SCt 
348, 41 L. ed. 770. 

58. See U.S. v. Oregon, etc., R. Co., 
164 'U. S. 526, 17 SCt 165, 41 L. ed. 541 
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ring the land to the railroad company when earned, 
the view has been taken that the grant carries with 
it the implied power in the state to make such rea- 
sonable extensions of the time as may under the 
circumstances, be necessary for the accomplishment 
of that purpose.®? 

[§ 361] (4) Operation of Road. 
road company has received from the state a grant of 


Where a rail- 


land, originally granted to the state for the purpose 


track.® 


[rev 67 Fed..650, 14 CCA 600 (rev 57 
Fed. 426) ]. 

59. Atlantic, etc., R. Co. v. Mingus, 
165 U. S. 418, 17 SCt 348, 41 L. ed. 770. 

60. Northern Pac. R. Co. v. Dudley, 
85 Fed. 82. 

61. Grand Trunk Western R.,Co. v. 
U. S., 252 U.S. 112,40 SCt 309, 64 Li 
ed. 484 [aff 538 Ct. Cl. 473]; Spokane, 
etc., R. Co. v. Washington, ete., R. Co., 
219 U. S. 166, 31 SCt 182, 55 L. ed. 159; 
Bybee v. Oregon, ete., R. Co., 139 U. 
S. 663, 11.SCt 641,35 L. ed, 305 [aft 
26 Fed, 586]; Schulenberg v. Harri- 
man, 21 Wall. (U. S.) 44, 22 L. ed. 551 
[aff 21 F. Cas. No. 12,486, 2 Dill. 398]; 
U.S. v. Loughrey, 71 Fed. 921, 18 CCA 
391° [att 172-0. So 2062 19° SCret53) 43 
L. ed. 420]; Denny v. Dodson, 32 Fed. 
899, 18 Sawy. 68; Mower v. Kemp, 42 
La. Ann. 1007, 8 S 830. 

{a] Land granted to state and then 
to railroad.—Grand Trunk Western R. 
Co. Vv. Uy, S:, 252, U.S. 112,40 SEr 309; 
64 L. ed. 484 [aff 53 Ct. Cl. 473]. 

Necessity for declaration of forfei- 
ture see infra § 365. 

62. Sage v. Crowley, 83 Minn. 314, 
86 NW 409. 

63. State v. Sioux City, etc, R. Co., 
q Nebr, 357. 

[a] The unprofitableness of oper- 
ating the road furnishes no excuse 
whatever for a failure to comply with 
the conditions of the grant. State v. 
Sioux City, etc., R. Co., 7 Nebr. 357. 

Duty to operate railroad in general 
see Railroads [33 Cye 6385 et seq]. 

64. See Post Office § 1386. 

65. See cases infra this note. 

[a] The term “troops” as thus 
used includes men and officers in every 
branch of the military or naval serv- 
ice. .wOuUuisville, ete,, IRS Cove Wess 
258 U.S. 374, 42 SCt "3377, 66 L. ed. 668 

[b] Travelling in a body.—(1) 
While in considering land grant acts 
the word “troops” has been defined 
“soldiers collectively,—a body of sol- 
diens’” (UL S1v., Union (Pac. RR. Cow 240 
U. S. 354, 357, 39 SCt 294, 63 L. ed. 643 
(afi .52 Ct, Cli 226]\), (2). it has been 
held that it is not necessary that en- 
listed men should travel in a body to 
be troops within such an act (Illinois 
Cent. Re Con... Unio: O2eCt cl ol peer 
tiorari den 273 U.S. 710, 47 SCt 100, 
(1 daved> 862)). 

[c] Imclusion by agreement.—(1) 
Persons who might not otherwise be 
included for purpose of land grant de- 
ductions may be included by agree- 
ment. Northern Pac) R.Go,y. Uses 
59 Ct. Cl. 122. (2) Laborers on gov- 
ernment nitrate plants in Alabama are 
not subject to land grant deductions 
under Southeastern Military Arrange- 
ment No. 2. Mobile, ete., R. Co. v. U. 
S., 61 Ct. Cl. 604. 


UW Susupra. 


of internal improvement, upon condition that it will 
build a railroad from one town to another, it has 
no authority whatever afterward to abandon any 
portion of such line and take up and remove the 


[§ 362] (5) Transportation of United States 
Mail, Troops, and Property. Many of the land grants 
contain a provision that the roads in aid of which 
such grants are made shall transport the United 
States mails at rates to be fixed by the government,°* 
and many also provide, either specifically or by im- 
plication, for the transportation of troops,°> muni- 
tions of war, and other property of the United 


[d] Particular persons held to be 
troops within land grant acts.—(1) 
National Guard of a state in the sery- 
ice of the United States. Alabama 
Great Southern R. Co. v. U. S.,-49 Ct. 
Cl. 522. (2) Members of enlisted army 
reserve on active duty. Louisville, 
etes Ra Con vi UL Saleen, Clat54 eG: 
Members of enlisted naval reserve on 
active duty. Louisville, ete., R. Co. v. 
U. S., Supra; Illinois Cent. R. Co. v. 
U. S., 62 Ct. Cl. 61 [certiorari den 273 
WU Sre710) 47 SCt- 100 71 Sen eds soot 
(4) Member of naval nurse corps. 
Louisville, ete., R. Co. v. U. S., supra. 
(5) Navy guards who are enlisted men. 
Louisville, ete; Ki Co. Vv." Us S.sue 
pra. (6) Army guards who are enlist- 
ed men. Louisville, etc., R. Co. v. U. 
S., osupra: Wlinois Cent) RY Co.vaw 
(7) Marine corps guards 
who are enlisted men. Louisville, etc., 
RINCoey VUES 62. CsCl. Abaca 
Army prisoners who are enlisted men. 
Louisville, etc., k.,'Col 'v."U2 Ss supra: 
ThinoisiCent.-. Co. ve UlISs 620Gtel: 
61 [certiorari den 273 U. S. 710, 47 SCt 
100, 71 L. ed. 852]. (9) Navy prison- 
ers who are enlisted men. Louisville, 
Cte i. Co. Ve Us, SULA. CLO), Ma-~ 
rine corps’ prisoners who are enlisted 
meén... Louisville,’ ete; R. Co: ve U.3S8 
supra. (11) Members of coast guard 
while serving under the secretary of 
the navy in time of war. Louisville, 

CLG tee COM, Ue, oo Ue Se oniae 43 
SCt 237, 66 L. ed. 668 [granting motion 
to remand 55 Ct. Cl. 45]. (12) Officers 
of the army reserve corps. Illinois 

Cent! Ry Cok v.00. S32 suprar 

[e] Particular persons held not te 
be troops within land grant acts.—(1) 
Members of coast guard while serving 
under the secretary of treasury in 
time of peace. Louisville, ete., R. Co. 
Velie sees, LO STO dis 42° SCt "33%, 66 
L, ed. 668 (granting motion to remand 
55 Ct. Cl. 45]; Louisville, ete}, R. Co. 
Ve Gos), 02 Ct. Cl. 154, Contra South- 
ern Pac. Co. v. Geos OO ee Clr asae 
(2) National Guard or organized mi- 
litia units not in the service of the 
United States. Louisville, ete., R. Co. 
v. U. S., supra; Illinois Cent. R. Co: 'v. 
USS. 602©t Clis499): Oregon. -Washing- 
ton -R. etc., Co. v. Wi. S,.-60- Ct ae Far ht 
Louisville, etch Re COmyrUASy 2 ot. 
Cle 2595 BushqvacUeiss ee eet, or 19:9; 
Alabama Great Southern R. Co. v. U. 

, 49 Ct. Cl. 522. (3) Applicants for 
iter who have been accepted 
provisionally, while going to recruit- 
ing depots. U.S. v. Union Pac. R. Co., 
249 U.S. 354, 39 SCt 294, 63 L. ed. 643 
[aff 52 Ct. Cl. 226]. (4) Discharged 
soldiers. U.S. v. Union Pac..R. Co., 


supra; Chicago, cetc..wR.sCo. win Uaise 
5S Ci -Gisoren ©) Retired soldiers. 
Uses: vq UNION Pac. wh Coum subrars 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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States®® at rates fixed in the statute or to be fixed 
by the government,*" or free of charge.*® 
sion in an act of congress, granting Tends to aid in 
the construction of a railroad, that “said railroad 
shall be and remain a public highway for the use of 
the government of the United States, free from all 
toll or other charge, for the transportation of any 
property or troops of the United States,” merely se- 
eures to the government the free use of the road 
for transportation in its own vehicles, and does not 


Chicago, etc; Ru :Co.v. U.S. 7supra. 
(6) Discharged military prisoners. 

S. v. Union Pac. R. Co., supra; Chica- 
BOS Oto RR. CO way Uy cae supra (7) 
Rejected applicants for enlistment. U. 
S: v/Union Pac. R. Go., 249 U. S. 354, 
39 SCt 294, 63 L. ed. 643 Patt 525 G8. Cl; 
226]; Chicago, ete., R. Co. v. U.S., su- 
pra. (8) Soldiers on furloughs tray- 
elling as individuals. U.S. v. Union 
Pac. R. Co., supra. (9) Retired offi- 
eers.. Chicago, etc:;, Ri Co. viiU. Si, 58 
Ct. Cl. 33. (10) Paroled prisoners. 
Chicaso ete. Re Co: WV. Uso. Supra. 

66. See cases infra this note. 

[a] Mere use of government forms 
of bills of lading on transportation of 
goods over land-aided railroads is not 
eonclusive that government owned 
goods at time of transportation re- 
quiring railroads to transport goods 
at land grant rates. Louisville, etc., 
Ee R@OunV. Wisi Ol i Uews. hood) 45> ss Gt 
233, 69 L. ed. 678 [aff 57 Ct. Cl: 268] 
(evidence insufficient to sustain find- 
ing that property was owned by Unit- 
ed States). 

[b] Property transportable at land 
grant rates.—(1) Certain purchased 
coal, title to which was in government 
at time of transportation. “Louisville, 
Cte, R= Cosi. U.aSt,..267 (0. S395) 45 
sct’ 233, 69 L. ed. 678. (2) Supplies, 
under a contract providing that deliv- 
ery of supplies for use of government 
shall be made at mine or factory, and 
that supplies shall be shipped on gov- 
ernment bills of lading and inspected 
at point of destination, title to supplies 
passing at point of shipment. Illinois 
Cent. R. Co. v. U.'S.,.265 U. S. 209, 44 
Ae 485,°68 Li. ed. 983 [aff 57 Ct. Cl. 

[ec] Property not transportable at 
land grant rates.—(1) Authorized pri- 
vate mounts of army officers. U.S. v. 
Galveston, etc., R. Co., 279 U. S. 401, 49 
SCt 362, 73 L. ed. 760; Oregon-Wash- 
ime TONE Th) ClC NCO: LVialbk 195) OSU Ct. uch 
645. (2) Personal baggage and per- 
sonal effects of army officers. Oregon- 
WiashingtoneR.; ete, Co. ve U: S., 255 
WuiS? 339, 41 SCt329, 65 L. ed.'667 [aff 
54 Ct. Cl. 131]; Oregon-Washington 
R., ete., Co. v. U. S., Supra. (3) House- 
hold goods of army officers. Oregon- 
Washington R., etc., Co. v. U. S., su- 
pra. 

67. See Southern Pac. R. Co. v. U. 
S., 212) U. 5.445647 SCt 123, 7b: ed: 
343 (construing statute); Astoria, 
ete., R. Co. v. U. S., 41 Ct. Cl. 284 (con- 
struing statute). 

[a] In case of the construction of 
cut offs by land grant railroad, the 
government was entitled to reduced 
fare on basis of land grant ratio es- 
tablished when railroad was construct- 
eds. Upis:wve Northern? Paewur..€o,, 30 
F. (2d) 655 [rev 22 F. (2d) 858]. 

[b] Additions to land grant rail- 
road constructed without government 
aid do not carry land grant obliga- 
tions. U.S. v. Northern Pac, R. Co., 
30 F. (2d) 655. 

[c] Where there was a choice of 
routes owned by it, the railroad was 
entitled to recover for transporting 
marines by route without land grant 
distance reduction, in absence of ee 
quest for particular ae U. 
Great Northern R. Co., 25 F. (2d) O61. 

[d] Merely by filing or publishing 
a special schedule of tariff rates (1) 
purporting to apply only to govern- 
ment property, a railroad company 
cannot deprive the government of 
land grant deductions. Southern Pac. 
Co. v. 'U. S., 60 Ct. Cl. 662 [aff 272 U. 


PUBLIC LANDS y 


A provi- 


S. 445, 47 SCt 123, 71 L. ed. 343]; Illi- 
nois Cent. R. Co. v. U. S., 58 Ct. Cl. 182. 
(2) Nor does the company thereby 
place on the government the burden 
of proof as to whether the rate stated 
applies to particular shipments. IIli- 
NOIS: CentashiCouw..Un os; Submas 

[e] Equalization agreements.— 
(1) Where an equalization agreement 
provides for land grant deductions be- 
tween points of origin and destination 
based upon the route having the long- 
est land grant mileage, and there is 
an agreement between the carriers 
furnishing such transportation for a 
division of the compensation between 
them applicable only to the through 
rate to a point short of the destina- 
tion, the land grant deductions will be 
made from the proportion of the bills 
to the point where such through rate 
StOpSGuULi ete. ais, CO. nven Win lS.) OS 
Ct. Cl. 41. (2) Nonland grant railroad, 
entering equalizing agreements, may 
become subject to obligations and en- 
titled to rights of land grant road. 
Mancasterives, Wnsw6 0) Ct. (Cl80., +63) 
Railroads which, while not organized 
under Act July 28, 1866 (14 St. at L. 
ec 300), were contract equalizers of 
railroads organized under such act, 
and therefore subject to land grant 
deductions of one hundred per cent., 
were within the purview of Act Oct. 
6, 1917 (40 St. at L. 361) placing roads 
so organized on a fifty per cent basis 
during the war with Germany and 
Austria-Hungary. St. Louis, ete., R. 
Cor Win Oe S.s (SSC Cle 6191 C4) Bix 
cessively roundabout route was not, 
under the facts, within land grant 
equalization agreement for carriage 
of property. Louisville, etc., R. Co. v. 
U. S., 61 Ct. Cl.-:1 [certiorari dism 270 
U.S. 645, 669, 46 SCt 337, 70 L. ed. 778] 
(property of army). 

[f] Right of one of several carriers 
to sue.—Where the initial carrier re- 
fused to sue for additional compensa- 
tion under statute, the intermediate 
carrier which, although one hundred 
per cent land grant, under Act Oct. 6, 
1917 (40 St. at L. 361), had been put 
on same basis as fifty per cent land 
grant roads during period of war, 
might recover its proportion. Chica- 


GOmetew bn CO. Visi Se soe Ot. Cleo itn 
68," Chicago, ete), Ra Co.ev.. Us Ss, 
HE Ota Clesbo9) Lath, 2670 Uses 40345 
SCt 237, 69 L. ed. 682]. 
69. Lake Superior, ete., R. Co. 
U.-S., 9382 Us Se 442, 23) Te. ed. 965, 971 


(where it was said that the manifest 
intent of congress in the legislation 
under discussion was “to reserve only 
the free use of the road, and not the 
active service of the company in trans- 
portation’’). 

70. See statutory provisions. 

fa] Basic rate.—(1) The govern- 


‘ment may avail itself of party rates 


open to private individuals for trans- 
portation of recruits, with reduction 
required by land grant aided railroad, 
Louisville, etc., R. Co. v. U. S., 273 U. 
S. 321, 47 SCt 365, 71 L. ed. 661 [aff 59 
Ct. Cl. 886]. (2) The rule was applied 
where the tariff provided that pay- 
ment should be in cash and that there 
were to be no land grant deductions, 
which requirement as to cash the car- 
rier had waived by the recognition of 
a requisition for transportation. Lou- 
isville, etc., R. Co. v. U. S., supra. (3) 
Where the government purchases 
“penny scrip’ ‘and ‘mileage books,” 
which entitle the public to twenty-five 
dollars worth of travel for twenty 
dollars cash, paying therefor with 
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entitle the government to have troops or property 
transported over the road, by the railroad company, 
free of charge for transporting the 
by the granting act or by 
has sometimes provided for rates not to exceed, or 
otherwise based on, those paid by private shippers 
for the same or similar service.*° 
pany may, by its acts, waive or lose the right to ob- 
tain the regular tariff rates to which, in the absence 
of such waiver, it might have been entitled.“ 


same.°® Hither 
general statute, congress 


The railroad com- 


government requisitions, government 
transportation over land grant rail- 
roads is subject to land grant deduc- 
tions. Louisville, ete., R. Co. v. U. S., 
58 Ot. Cl. 622. “(4) Under a statutory 
grant conditioned that rates shall not 
exceed rates paid by private persons 
for the same kind of service, the gov- 
ernment is entitled to the benefit of a 
through rate where part of transpor- 
tation is over a road built under such 
grant and a part over free haul lines. 
Southern Pac. Co. v. 'U. S., ‘237 U.S. 
202, .35 SCt 573, 59° Li. ed; 916. 

[b] The government was not liable 
for additional charges for switching 
cars to wharves or for transferring 
coal from cars to boats over land aid- 
ed railroads, under tariff providing 
for such charges, where road haul rey- 
enue was less than one dollar per ton, 
although after land grant deduction 
the balance to be paid in money was 
less than one nterae per ton. Louis- 


ville, ete., R. Co Us, "SikZGiwo ise 
SID oao SCt 233, 69. ‘L. ed. 678 [aff 57 
Ct. Cl. 2687. 

[ec] Bxtension of reduced rate to 


roads not bound by land grant reduc- 
tion.—By appropriate legislation en- 
acted since the decision in Lake Su- 
perior, sete. Co: ve Wa Sh 98 eas: 
442, 23 L. ed. 965, to the effect that 
under the granting act there involved 
the government was not entitled toa 
land grant reduction, payment has 
come to be made by the government 
for the transportation of property and 
troops over roads holding under such 
an act at rates equal to fifty per cent 
of those charged _ private parties. 
Louisville, ete., R. ; 
S. 374, 42 SCt 1387, 66 L. 
S. v. Union Pac. R. Co., 249 aes 854, 
39 SCt 294, 63 L. ed. 643, 

Ne Louisville, etc., Ra Co. iv. ULES 
267 U.S. 395, 45 SCt 333, 69 L. ed. 678 
fat S7.Ct. Cl. 268]. 

[a] What constitutes waiver or 
loss of right.—(1) A railroad compa- 
ny may, by presenting its bill at the 
reduced rates and accepting payment 
pursuant thereto, waive or lose its 
right to the full rates to which it oth- 
erwise might be entitled. Southern 
Pac. Co. v. U. S., 268 U. S. 268, 45 SCt 
500, 69 L. ed. 947; Chicago, ete., R. Co. 
v. U. So sueu Cl. 33; Louisville, etc., 
Re ConivacU: Sirao. Ct. Cl. 45 [aft 258 
U. S. 374, 42 SCt 337, 66 LL. ed. 668]. 
(2) Where the acts of a land grant 
railroad in charging the government 
ind grant rates for the transporta- 
tion of army officers’ baggage was de- 
liberate, and based on a consideration 
of its advantages and without inten- 
tion of ultimately asserting a claim 
for the regular tariff rate, it was not 
subsequently entitled to recover the 
balance of the tariff rate. Oregon- 
Washington, R., ete., Co. v. U. S., 255 
U.S. 339,41 SCt 329; 65) Ly ed. 667 Laff 
54 Ct. Cl. aie Pele (3) Land aided rail- 
roads, having accepted freight at re- 
duced rates for transportation of 
goods under government bills of lad- 
ing with full knowledge of all the 
facts, without protest against land 
grant deductions, could not subse- 
quently recover from government the 
amounts deducted, on theory that own- 
ership of goods at time of transporta- 
tion was not in the United States. 
Chicaso, ete. BR. Con VeUniS 26uuUeror 
403, 45 SCt 237, 69 L. ed. 682 [aff 57 
Gti Cl. 569]; Louisville, etc., RACosw. 
Ui S267 SU as. 805) eo OC ihe somo 
i 6d: 678 Latkoor Cta Clas Goulevamcs). 
Where the railroad company has 
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Nature of government right and against whom it 
may be claimed. The right of the government to 
claim the benefit of the foregoing provisions is a 
right annexed to, and forming a part of, the grant, 
in the nature of a covenant running with the land— 
the roadway;‘? and that right cannot be separated 
from the railroad without the consent of congress 
by appropriate legislation.‘* So, where a nonland 
grant railroad operates a through line in part over 
its own road and in part over a land grant road, un- 
der a contract with the company owning the latter 
road, the nonaided road must transport troops, muni- 
tions of war, and military supplies at land grant 
rates over so much of its route as extends over the 
land grant road;‘* and it'cannot compel the govern- 
ment to tranship freight at the point of junction with 
the land grant road, so that the transportation over 
the latter road shall be by the land grant company.*® 

[§ 363] (6) Evidence of Compliance with Condi- 
tions. Where the granting act provides that none of 
the lands granted shall be certified to the companies 
until the governor of the state sliall certify to the 
secretary of the interior that the said company has 
completed” the road as specified in the act, in an ac- 
tion by the grantee of one of such railroad companies 
for the possession of land embraced in the act, the 
certificate of the governor, referred to, is admissible 
in evidence to show compliance by the company with 
the terms of the grant.7® 

[§ 364] (7) Breach, Forfeiture, and Reversion— 
adopted the method of indorsing a pro- 


test on vouchers in order to save its}]101, 4 NW 842 
rights, a failure to make such indorse- 77, 
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Chicago, ete., R. Co. v. Lewis, 53 Iowa 


Francoeur v. Newhouse, 40 Fed. 


[§§ 362-365 


(a) In General. After title has vested in a railroad 
company under a grant upon conditions subsequent, 
the title can be defeated only by breach of the con- 
ditions of the grant,’* and a divestiture of title there- 
upon by proper proceedings by or on bekalf of the 
granting government.’* The right of the government 
to forfeit a grant for breach of conditions subse- 
quent is in no way dependent upon express words of 
forfeiture or reinvestiture of title in the granting 
act, but exists, although there are no such words ;‘ 
nor does the fact that the government imposed as a 
further condition the right to complete the road it- 
self deprive it of the power to forfeit the grant up- 
on failure of the railroad company to construct the 
road.®°® 

[§ 365] (b) Necessity for Declaration of Forfei- 
ture. In the case of a condition attached to a grant 
of land in aid of a railroad, such as one requiring 
the completion of the road, or certain portions, with- 
in a certain time,’! which is in the nature of a con- 
dition subsequent; a failure to comply therewith does 
not ipso facto work a forfeiture of the land;§?-** 
but merely subjects the grantee to a liability to have 
a forfeiture declared or enforeed,** which can be 
done only by appropriate action on the part, or on 
behalf, of the granting government.8> Until a for- 
feiture has been actually enforced by legislative dec- 
laration or judicial proceedings the land does not re- 
vert to the grantor but the title remains in the gran- 
tee,S®> and the railroad may perfect its right to the 
Ala. 225, 26 S 925; Northern Pac. R. 


Co. v. Peronto, 3 Dak. 217, 14 NW 103 
fafl 119 9U..S.-55; Wa SCt W003 0mMiunsed: 


ment results in a waiver. Southern] 618, 14 Sawy. 351. 330]; Minneapolis, ete., R. Co. v. Du- 
Pac, Co. v. U. S., supra. (5) A final [a] Matters held not to constitute | luth, etc., R. Co., 45 Minn. 104, 47 NW 
carrier which had accepted without] breach.—U. S. y. Denver, etc., R. Co., } 464: 

protest land grant rates on personal]190 Fed. 825. How forfeiture declared or enforced 
effects of army officers changing sta- 78. See infra § 365. see infra §§ 366, 367. _ 

tions under orders was not entitled to 79. Atlantic, etc., R. Co. v. Mingus, 86. Grand Trunk Western R. Co, v. 
recover the balance of the tariff rate] 165 U. S. 413, 17 SCt 348, 41 L. ed. 770| U. S., 252 U. S. 112, 40 SCt 309, 64 L. 
on the theory that it was the duty of| [aff 7 N. M. 360, 34 P 592). ed. 484 [aff 53 Ct. Cl. 473]; U.S. v. 


such carrier to collect the full pub- 
lished tariff rate on the property in 
question and that it was without pow- 
er to release the shipper from any part 
of the rate. Western Pac. R. Co. v. U. 
S$) 255) U.S. 849, 41 SCt332, 65 Lived: 


supra; 


Sl. 
82-83. U. 8. 


80. Atlantic, etc., R. Co. v. Mingus, 
Southern Pac. R. Co. v. Es- 
quibel, 4 N. M. 123, 20 P 109. : 
See supra § 360. 
v. Northern Pac. R. 
Co., 177 U.S. 435, 20 SCt 706, 44 L. ed. 


Tennessee, etc., R. Co., 176 U. S. 242, 
20 SCt 370, 44 L. ed. 452 [rev 81 Fed. 
544, 26 CCA 499]; 'U. S. v. Loughrey, 
172 U. S. 206, 19 SCt 153, 43 L. ed. 420 
[aff 71 Fed. 921, 18 CCA 391]; Lake 
Superior Ship-Canal, ete., Co. v. Cun- 


671. 

{b] Saving rights.—(1) Where the 
bills presented on land grant vouch- 
ers contained a “protest” and a state- 
ment that the company does not waive 
its right to the full passenger rates, it 
may thereby prevent a waiver. South- 
ern Paci Co. ve Us. -Si, 268 U.S, 2638) 45 
SCt 500, 69 L. ed. 947 [rev 59 Ct. Cl. 
36]. (2) Land grant railroad’s in- 
dorsement on voucher for transporta- 
tion, that it did not waive its rights 
to full published tariffs, was sufficient 
notice that it did not accept reduced 
rates in full settlement of transporta- 
tion claims. Western Pac. R. Co. v. 
WS 2682 U.S. 271, 45 SCt 5035 ork: 
ed. 951 [rev 59 Ct. orn Ot C3) ‘Where 
railroad companies have presented 
their bills to disbursing or accounting 
officers for the transportation of prop- 
erty at commercial rates, and have 
protested deductions made by the ac- 
counting officers on account of land 
grant, they thereby save their rights 
in respect of such transportation. 
Oregon-Washington R., etc., Co. v. U. 


S:;, 58: Ct..Cl. 645. ' 

fae UNSTOLIA, CCC.) Eo COseven Up, Si 4 
Ct. Cl. 284 ( 

Wan eASLOLIA, MelCyn it. mC Ona Un EO, 
supra. 

74. Astoria, etc. R. Co. vy. U. S., 
supra. 

Vos A Storia, CLC..u Rue COnmei emi nior, 
supra. 

76.° U. Si v..Curtner; 33" Fed. 4 [rev 


on other grounds 149 U. S. 662, 13 SCt 
985, 1041, 37 L. ed. 890]; Johnson v. 
Thornton, 54 Iowa 144, 6 NW 165; 


836 [aff 95 Fed. 864, 37 CCA 290]; By- 
bee v. Oregon, etc., R. Co., 139 U. S. 
663; 11 SCt 641,35 L: ed. 3805 [aft 26 
Fed. 586]; Chicago, ete, R.~-G€o. v. 
Lewis, 53 Iowa 101, 4 NW 842 [foll 
Johnson vy. Thornton, 54 Iowa 44, 6 
NW 165]; Vicksburg, etc., R. Co. v. 
Elmore, 46 La. Ann. 1237, 15 S 701; 
Mower v. Kemp, 42 La. Ann. 1007, 8 
8 830. 

84. Denny v. Dodson, 32 Fed. 899, 
13 Sawy. 68; Bybee v. Oregon, etc., R. 
Co., 26 Fed. 586 [aff 139 U. S. 668, 11 
SCt 641, 35 L. ed. 305]; Warrior Riv- 
er Coal, etc., Co. v. Alabama State 
Land Co., 154 Ala. 135, 45 S 58 [foll 
Sullivan v. Van Kirk Land, etc., Co., 
124 Ala. 225, 26 S 925]; Mower vy. 
Kemp, 42 La. Ann, 1007, 8 S 830. 

85. Spokane, ete., R. Co. v. Wash- 
INEtON, Ste.) FR.) CO.,, 29 sealiGiGs souk 
SCt 182, 55 L. ed. 159 [aff 49 Wash. 
280, 95 P 64]; U.S. v. Northern Pac. 
R.-Co. yl Us Sa 4355-205 Ct 706; 44 de: 
ed. 836 [aff 95 Fed. 864, 37 CCA 290]; 
U.S. v. Tennessee, etc., R. Co., 176 U. 
S. 242, 20 SCt 370, 44 L. ed. 452 [rev 
81 Fed. 544, 26 CCA 499]; Schulenberg 
Vv. Harriman, 21 Wall. (U. S.) 44, 22 
Ve ed. 551; U.S. v. Oregon, etc., R. Co., 

oe (2d) 645; NOG Sh av, Tennessee, etc., 

COs ei Fed. 71; Francoeur v. New- 
oe 40 Fed. 618, 14 Sawy. 351; U. 
S. v. Curtner, 38 Fed. 1 [rev on other 
grounds 149 U. S. 662, 138 SCt 985, 1041, 
30 AI. “ed S89 Ole Knevals Vv. Hyde, 6 
Fed. 651, 1 McCrary 402; Warrior 
River Coal, ete., Co. v. Alabama State 
Land Co., 154 Ala. 135, 45 S 53; Sul- 
livan v. Van Kirk Land, etc., Co., 124 


ningham, 155 U. S. 354, 15 SCt 108, 39 
L. ed. 183; Bybee v. Oregon, ete., R. 
Go., 1399U, S, 663, 11 SCt 641, 35° DL: ed. 
305 [aff 26 Fed. 586]; St. Louis, etce., 
R. ‘Co. v. MeGee, 115 U.S. 469, 6 SCt 
123, 29 L. ed. 446 [foll Doe v. Larmore, 
116 U. S. 198, 6 SCt 365, 29 L. ed. 598]; 
Schulenberg v. Harriman, 21 Wall. (U. 
S.)-44,22°L. ed, 551 [aff 21 FE. Cas. No. 
12,486, 2 Dill. 398); U.S. v. Pout 
(eWed. o2le 13 eCCANS SI" hatha 2a Ss. 
206, 19 sct’ 153, 43 Li ed: 420]; WissS2 
v. Tennessee, ete., Rs Coy Ts Fed. is 
Johnson y. Thornton, 54 Iowa 144, 3 
NW 165; Chicago, ete, R. Co. v. Lew- 
is, 53 Iowa 101, 4 NW 842; Vicksburg, 
éte., R. Co. v. Hilmore, 46 TLa:s Ann: 
1237, 15 S 701; Vicksburg, etc., R. Co. 
v. Sledge, 41 La. Ann. 896, 6 S 725; 
Wisconsin Cent. R. Co. v. Price Coun- 
ty, 64 Wis. 579, 26 NW 93. But see 
Madison, etce., R. Co. v. Wisconsin, 16 
Ey Cas. aNoe "8,938 (holding that the 
acceptance by a state of a grant of 
lands made by an act of congress, with 
conditions requiring the land to be 
disposed of upon the coterminous prin- 
ciple, operated of itself, and without 
any formal act of forfeiture, to cut off 
any claim to lands beyond the termi- 
nus of its own i1oad, made by a com- 
pany, which, prior to the act of con- 
gress, had violated the conditions up- 
on which the state had granted lands 
to it); McGregor, etc., R. Co. v. Sioux 
City, ete. R. Co., 49 Towa 604. 

[a] The grantee may maintain 
ejectment against an intruder or tres- 
passer before the government has 
claimed a forfeiture. Denny vy. Dod- 
son, 32 Fed. 899, 13 Sawy. 68. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 365-369] 


' 
land by completing the road after such time.$? 

[§ 366] (c) How Forfeiture Declared or Ascer- 
Congress, or in a proper 
case a state legislature, may declare a forfeiture of 
a railroad grant without a judicial inquiry to de- 
termine whether there has been a breach of the con- 
ditions, leaving the question of such breach to be 
determined by subsequent judicial proceedings,’s 
and any publie assertion by legislative act of the 
ownership of the United States. or the state, after 
default of the grantee, is equally effective and op- 


tained—aa. In General. 


erative.®°® 


[§ 367] bb. Proceedings for Forfeiture.°° 
suit by the United States to forfeit a land grant the 
fact that the bill is framed to procure a forfeiture 
of the entire grant does not preclude a forfeiture of 
A decretal order of a 
federal court appointing a receiver, in a suit by the 
United States to forfeit lands covered by a grant of 


a part of the grant only.®4 


87.0 U.S. v. Southern: Pac. R: Cor, 
146 U.S: 570, 13 SCt 152,36. L. Hd..1091 
{foll Southern Pac. R. Co. v. U.S., 69 
Med. 475,16 CCA 114 (ati 168 U.S. i, 18 
SCt 18, 42 L. ed. 355)]; Bybee v. Ore- 
SOM ete ek. Con, 1389) US. 6638, Lh SCt 
641, 35 L. ed. 305 [aff 26 Fed. 586]; 
Vicksburg, ete., R. Co. v. Elmore, 46 
La. Ann. 1237,15 S$ 701; State v. Vicks- 
burg, etc., R. Co., 44 La. Ann. 981, 11 
S 865; Mower v. Kemp, 42 La. Ann. 
1007, 8 S 830; Minneapolis, etc., R. Co. 
v. Duluth, etc., R. Co., 45 Minn. 104, 47 
NW 464. 

[a] Where a forfeiture has been 
declared because of the failure to com- 
plete the road within the time limited 
the company cannot, merely by doing 
certain grading, acquire any vested 
rights in the land such as will prevent 
the operation of the forfeiture. Madi- 
son, etc., R. Co. v. Wisconsin, 16 F. 
Cas. No. 8,938. : 

88. Atlantic, etc., R. Co. v. Mingus, 
165 U.S. 413, 17 SCt 348, 41 L. ed. 770; 
Farnsworth vy. Minnesota, ete., R. Co., 
920. SS: 49,7238 Th. ed, 530: 

[a] Where the state is appointed 
a mere trustee, it cannot declare a for- 
feiture of the lands granted. Vicks- 
burg, etc., R. Co. v. Elmore, 46 La. 
Annet sine 15 S701) UStaterv. Vicks- 
burg, etc., R. Co., 44 La. Ann. 981, 11 

865; Vicksburg, ete. R. Co. v. 
Sledge, 41 La. Ann. 896, 6 S 725. See 
Mower vy. Kemp, 42 La. Ann. 1007, 8 
S 830. 

[b] General forfeiture act.—(1) 
By the act of congress of Sept. 29, 
1890, all lands previously granted to 
states or corporations in aid of rail- 
roads and which had not been earned 
by the construction and operation of 
roads to which they would appertain 
under the terms of the grant, were 
declared forfeited, and the United 
States resumed title thereto and re- 
stored the lands to the public domain. 
See U. S. v. Northern Pac. R. Co., 193 
Wars Ie 2a SChe3s3s0, 4c Iiveeds Sis, 
Southern R. Co. v. Choate, 119 | Ala. 
358, 24S 726. (2) But this act did not 
have the effect of forfeiting lands 
coterminous with the completed line 
of arailroad. U.S. v. Tennessee, etc., 
R. Co., 176 U. S. 242, 20 SCt 370,44 L. 
ed. 452 [rev 81 Fed. 544, 26 CCA 499]. 

{e] Chamberlain-Ferris Act of 
June 9, 1916.—Where a railroad has 
lost lands by adverse possession, the 
jand is not subject to forfeiture un- 
der the above act, declaring for- 
feiture of lands remaining unsold be- 
cause of violation of settler’s clause 
fixing price for which land granted 
could be sold. Phipps v. Stancliff, 
110 Or. 299, 214 P 335, 222 P 328. 

{d] Construction of other statutes 
declaring forfeitures see Lake Su- 
perior Ship Canal, etc., Co. v. Cun- 
ningham, 155 U. S. 354, 15 SCt 103, 
89 L. ed. 183; Edwards vy. Begole, 121 
med: 157 CCAl 245" St. Paul, ete.) R: 
Cory; St: Paul) etc, Ry Co., 68 Med. 
2, 15 CCA 167 [rev 57 Fed. 272, and 
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being in rem.°? 


dition. 
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congress, the conditions of which have not been per- 
formed, and to recover timber severed therefrom, 
which directs the receiver to take possession of the 
lands, and all timber and logs thereon, is not void 
as to a claimant of such logs because he was not a 
party to the suit, the sequestration of the property 


[§ 368] (d) Who May Set Up Breach of Con- 
No one but the United States can take ad- 
vantage of a breach of a condition subsequent in a 
federal railroad grant or question the title based 


upon the grant because of such breach. 


In a 


aff 18 SCt 946 mem, 42 L. ed. 1212 
mem]. 

89. Farnsworth v. Minnesota, etc., 
RR ACO I. IB Se aby eB Ok. RO 

[a] Act resuming control of lands 
and franchise and appropriating them 
to particular uses, or granting them 
to others to carry out the original ob- 
ject. Farnsworth v. Minnesota, etc., 
RECOG Oca ss 49,e ona ed os). 

90. Enforcement of forfeiture in 
general see Fines, Forfeitures, and 
Penalties §§ 53-64. 

91. . S. v. Tennessee, ete., R. 
Col, LI6 "U.S i-242) 20) “Set 370,44 LE: 
ed. 452 [rev 81 Fed. 544, 26 CCA 499]. 

[a] Gimitations.—Act March 3, 
1891 § 8, a general statute, and Act 
March 2, 1896 § 1, statute applicable 
to railroad grants, which together 
limit the time for the bringing of 
suits by the United States for the 
cancellation of patents to lands, 
whether issued under a railroad grant 
or otherwise, to a stated time, after 
the issuance of such patents, do not 
apply to a suit to enforce a forfeiture 
of an entire railroad grant, so far 
as the land is still held by the gran- 
tee, for breach of a condition requir- 
ing the grantee to sell only to actual 
settlers, which may have occurred 
after the patents were issued. U. S. 
v. Oregon, etc., R. Co., 186 Fed. 861. 
See Oregon, etc., R. Co. v. U. S., 238 
Wie Sis USS ah SCT DOR oy Ty aol, Alay) 
(where point was not involved). 

92. -Steele v. Walker, 115 Ala. 485, 
21 S 942, 67 AmSR 62 (holding fur- 
ther that such an order being inter- 
locutory only, a description of lands 
excepted therefrom as such _ lands, 
described in the bill, as are cotermi- 
nous with a portion of the railroad 
between two designated points, which 
is shown by the bill to have been con- 
structed within the time required by 
the grant, is sufficiently definite). 

» U. S.—U. S. v. Southern Pac. 
Pi COm 146. Unis.) OO, loe Otel oz.) 6.6 
L. ed. 1091; Van Wyck v. Knevals, 
10,6) (We oe B00, SOtlosOy ln ed. ia Ole 
WU. S. v. Loughrey, 71 Fed. 921, 18 
CCACS IW ath 72 U.S. 206) LO Set 153s 
43 L, ed. 420]; Southern Pac. R. Co. 
v. U. S., 69 Hed. 47, 16 CCA 114 [aff 
UGS Un S21, LS Set 18,42) died. 355); 
Denny v. Dodson, 32 Fed. 899, 13 
Sawy. 68; Bybee v. Oregon, etc.,. R. 
Co., 26 Fed. 586 [aff 139 U. S. 663, 11 
Sct 641, 35 L. ed. 305]; Knevals v. 
Hyde, 6 Fed. 651, 1 McCrary 402. 

Ida.—-Oregon Short Line R. Co. v. 
Stalker, 14 Ida. 362, 94 P 56. 

Iowa.—Johnson v. Thornton, 54 
Iowa 144, 6 NW 165; Chicago, etce., 
R. Co. v. Lewis, 53 Iowa 101, 4 NW 
842; Chicago, ete., R. Co. v. Grinnell, 
51 Iowa 476, 1 NW 712. 

La.—Vicksburg, etc., R. Co., v. El- 
more, 46 La. Ann. 1237, 15 S 701; Mow- 
er v. Kemp, 42 La. Ann. 1007, 8 S 830; 
Vicksburg, ete., R. Co. v. Sledge, 41 
a, Ann.) 896) 6 S 725. 

Mo.—Kennett v. Plummer, 28 Mo. 


[§ 369] (e) Waiver of Default. 
faults in performance on the part of the railroad 
company,°* such as a default of a railroad company 
in not filing the map of definite location,®> or eon- 
structing its road within the time limited by the 
grant,°® may be waived by the government, and if 
the road is subsequently constructed on the faith of 


In general, de- 


142. 

Mont.—Northern Pac. R. Co. v. 
Majors, 5 Mont. 111, 2 P 322. 

Wash.—Spokane, etc. R. Co. v. 
Washington, ete. R. Co., 49 Wash. 
280, 95 P 64, 

[a] A bona fide purchaser from a 
patentee whose patent was issued by 
the United States after the route of 
the railroad was definitely fixed has 
no such title as will warrant his tak- 
ing advantage of the breach. Kney- 
ia v. Hyde, 6 Fed. 651, 1 McCrary 
{b] Persons settling on the land 
after a breach of the condition have 
been regarded as possessors in bad 
faith where no forfeiture had been 
declared. Vicksburg, ete., R. Co. v. 
Elmore, 46 La. Ann. 1237, 15 S 701. 

94. See cases infra this section. 

[a] Authority to waive.—Execu- 
tive officers of the United States can- 
not, without express authority from 
congress, waive limitations imposed 
by congress in a grant of lands to a 
railroad company. U.S. v. Oregon, 
etc., R. Co., 186 Fed. 861. See Oregon, 
EtG ts (CO. Nan Ue Oe con Ur Sco ome 
SCt 908. 59 L. ed. 1360. 

[b] What constitutes waiver.— 
(1) Where an act granting lands to a 
railroad company gave the govern- 
ment the right to use the road for 
certain purposes, and also imposed 
limitations on the sale of the lands by 
the grantee, the acceptance and use 
of the road by the government, even 
after the violation of such condition, 
was not’ a waiver thereof. U. S. v. 
Oregon, etc., R. Co., 186 Fed. 861. (2) 
The land department’s issuance of 
patents from time to time as _ sec- 
tions of the road were completed, 
even after conditions subsequent had 
been violated as to lands previously 
patented, was not a waiver by the 
government of the right to insist on 
such conditions nor an adjudication 
that they had been complied with. 

Si va. Oregon, ete. (RCo. supra. 
(8) The act of congress of Sept. 29, 
1890 did not constitute a waiver of 
forfeiture, U. S. v. Oregon, etc., R. 
Co., supra. (4) Nor did it operate to 
confirm the title of the companies to 
lands opposite completed portions of 
their roads against all contingencies 
and reserved conditions whether pre- 


cedent or subsequent. U. S. v. Ore- 
gon, etc., R. Co., supra. 
955 "UL S. vy. Northenny Pace Ra Go: 


95 Fed. 864, 37 CCA 290 [aff 177 U. S. 
435, 20 SCt 706, 44 L. ed. 836]. 

96. U.S. vi Northern Pac. R. ‘Co. 
95 Fed. 864, 37 CCA 290 [aff 177 U. 
$.°435, 20 SCt 706, 44 L. ed. 836]; Chi- 
cago, ete; Re Cony, ‘Grinnell eel 
Iowa 476, 1 NW 712. 

{a] A relinquishment by congress 
of its reversionary interest in the 
land removes all possibility of objec- 
tion to the validity of the state’s pat- 
ent because of the failure to complete 
the line within the prescribed time. 
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the grant and the waiver, and patents issued for the 
land, the grant becomes irrevocable.®? 

[§ 370] (f) Effect of Forfeiture®*—aa. In Gener- 
al. A forfeiture declared or adjudged in proper man- 
ner frees the land from all rights or claims arising 
under the grant,®® reinvests the legal title in the 
United States,+ restores the land to the public do- 
and renders it subject to disposition under 
The effect of statutory pro- 
visions for forfeiture is governed by the intention 
of congress as manifested in the terms of the stat- 


main,” 
the general land laws.® 


ute.# 


371] bb. Subsequent Grants. Where 


which have been forfeited by one 


Grand Trunk Western R. Co. v. U. &., 
Pha. s. 1L2) 40°SCt 309)°64-1..1ed. 434 
[aff 53 Ct. Cl. 473]. 

[b] A subsequent certification of 
the land to the railroad company by 
the government is a waiver of the 
government’s right to a_ forfeiture. 
Chicago, ete., R. Co. v. Grinnell, 51 
Iowa 476, 1 NW 712. 

97. U.S. v. Northern Pac. R. Co., 
95 Hed. 864, 37 CCA 290 [aff 177 U, 
S. 435, 20 Sct 706, 44 L. ed. 836]. 

[a] Thus the fact that a railroad 
company did not file its map of the 
definite location of its line as extend- 
ed eastward, or construct such line 
or select its eastern terminus, until 
after the time fixed by the acts of 
congress for the completion of its 
road had expired, would not afford 
ground on which a court of equity, at 
suit of the United States, would can- 
cel a patent for lands issued under 
the grant on account of such exten- 
sion, where no action of congress 
looking to a forfeiture was taken, the 
map of route and selection of termi- 
nus were approved by the land de- 
partment, and the road, when built, 
was. examined and accepted, and the 
patent issued _ thereon. AUP) ofS WAG 
Northern Pac. R. Co., 95 Fed. 864, 37 
COA 290 Matt L7H, S; 435, 20 SCt 
706, 44 L. ed. 836]. 

98. Effect of forfeiture of lands 
within conflicting or overlapping 
grants see infra § 385. 

99. Neer v. Williams, 27 Kan. 1. 

[a] A patent subsequently issued 
passes no title.—Neer vy. Williams, 27 
Kan, 1. 

1. Williams Inv. Co. v. Pugh, 137 
Ala. 346, 34 S 377. 

Bae DOUtTKErNwie aC. Abe CO, eV Ws ties 
189 U. S. 447, 23 SCt 567, 47 L. ed. 896 
{aff 109 Fed. 913, 48 CCA 712 (aff 94 
Fed. 427)]; San Jose Land, etc., Co. 
v. San Jose Ranch Co., 189 U. S. 177, 
23 SCt 487, 47 L. ed. 765 [aff 129 Cal. 
Gilliew On 1269) Sioux Ciny, ‘etc: Rs 
Co. v.; Countryman, 159 U. S. 377, 16 
SCt 28, 40 L. ed. 187; U. S. v. North- 
ern Pac. R. Co.,.152 U. 8. 284, 14 SCt 
598, 38 L. ed. 443 [rev 41 Fed. 842]; 
WSa vVs.southern Pac. R...Co,,-146, U. 
Sapo WO Leos Cu LOZ) Son ineGn LOOM: 
Maifet v. Quine, 93 Fed. 347, 95 Fed. 
TOKO eZ On hetez uk. sOO. Va Ui Se 0%, 
Fed. 67, 23 CCA 15 [rev 69 Fed. 899, 
andvatt 176. Sic28, 20 SCti26l, 44 1: 
ed. 358]; Johnston v. Morris, 72 Fed. 
$20; 19 CCA 229; Southern Pac. R. Co. 

oe S., 69 Fed. 47, 16 CCA 114 [aff 
168 Wie Sovk, -Lsaoet 18, 42 L. ed. 355]; 
McCarver v. Herzberg, 120 Ala. 523, 
25.8. 3. 

3. Johnston v. Morris, 72 Fed. 890, 
19 CCA 229; Czarnowski v. U. S., 62 
Cty Cla 660; 

[a] Provision for opening lands 
to “homestead entry.”—Where an act 
of congress expressly confirmed the 
rights of a certain railroad to speci- 
fied lands subject to certain condi- 
tions, and provided for a forfeiture of 
the lands if the same should be vio- 
lated, in which case they ‘should be 
“open to homestead entry under the 
provisions of this act,’ and the lands 
were forfeited, they were subject to 
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cation ;* 


gps ae me 


ny are subsequently granted to another company the 
latter takes the land free from any claims of or any 
trust in favor of the creditors of the first grantee.® 
[§ 372] 0. Entries or Grants Subsequent to Rail- © 
road Grant or Vesting of Title Thereunder.® 
gress may dispose of lands within the exterior lim- 
its of a railroad grant at any time before the title 
has vested by the filing of the map of definite lo- 
and it has been the policy of congress to 
keep the publie lands open to occupation and pre- 
emption and appropriation to publie uses, notwith- 


Con- 


standing any grant which it might make, until it is 


lands 


railroad compa- | grant.® 
homestead and not to town-site en- 
try. Sanford v. King, 19 S. D. 334, 
103 NW 28. 

[b] Price.—Statute forfeiting odd- 
numbered sections, granted to the 
Texas Pacific Railroad Company, re- 
stored them to public entry at a price 
of two dollars and fifty cents per 
pe Czarnowski v. U. S., 62 Ct. Cl. 
60. 

4 See cases infra this note. 

[a] Chamberlain-Ferris Act of 
June 9, 1916.—(1) The purpose of the 
above act, revesting: in the United 
States title to all lands not sold prior 
to July 1, 1918, and requiring the 
company to account for all receipts 
from the lands granted, was to secure 
to the company the full value of the 
grant, which was two dollars and 
fifty cents per acre for the lands to 
which it was entitled, and to require 
it to pay over the excess, if any, 
which it had received. U.S. v. Ore- 
gon, ete., JR: Co., 8 . (2d) 645. (2) 
The provision requiring the railroad 
company to account for proceeds of 
land sold after it had violated a pro- 
vision requiring sale to settlers at a 
certain price does not violate any 
constitutional rights of the railroad. 
U. SS. vs. Oregon, etc.,.R...Co., supra. 
(3) On such accounting the company 
is required to account, not only for 
the proceeds of sales of lands and 
timber therefrom, and for timber dc- 
preciations, but also for sums re- 
ceived for rentals and on forfeited 
contracts, and as interest on deferred 
payments on land and timber sales, in 
violation of the grant, and for: the 
value of timber used by the company, 
not taken under authority of any act 
of congress. U.S. v. Oregon, etc., R. 
Co., supra. (4) Where the company 
was subjected to a judgment in state 
trial courts for two dollars and fifty 
cents per acre received for lands sold 
in violation of the grant, for which 
the purchasers were required to pay 
the United States, the company was 
entitled to credit on the accounting, 
contingent on affirmance of the judg- 
ments by the appellate courts. ; 
S. v. Oregon, ete., R..Co., supra. (5) 
The railroad company cannot insist 
that it be reimbursed for the cost of 
administering the grant, nor for taxes 
paid on the lands patented to it on the 
supposition that it would observe its 
covenants and while it claimed title 
thereto. U.S. v. Oregon, etc., R. Co., 
supra. (6) As to taxes paid subse- 
quent to July 1, 1918, as of which date 
title revested in the United States, 
and before passage of the Revesting 
Act, the company cannot equitably 
be charged in the accounting on a 
valuation in excess of two dollars 
and fifty cents per acre, which was 
the value of its interest therein. U. 
S. v. Oregon, etc., R. Co., supra. (7) 
Provision requiring sale to actual 
settlers as covenant and not condi- 
tion see infra § 392. 

{b] Saving rights of claimants.— 
“Actual occupation,’ as used in a 
statute forfeiting certain unearned 
land grants, but providing that it 
should not apply to bona fide home- 


ascertained what lands are 
But after the grant has attached to specifie 


included within the 


stead claims asserted by actual occu- 
pation, means residence. Edwards v. 
Begole, 121 Fed. 1, 57 CCA 245. 
_ Construction of forfeiture statutes 
in general see supra § 366. 

5. Farmers’ L. & T. Co. v. Chicago, 
Cty Et Con 1637s) Ol a Lolo teod ae 


41 L. ed. 60; Chamberlain v. St. Paul, 
ete.; R., Co.,. ola Cas.5 INOn2s 5.0 Omletee 
925, UsiSae2 99, -2o aa ede? wel bale 


6. Withdrawal from entry or sale 
see infra §§ 373-380. 

7. Wilcox v. Eastern Oregon Land 
Co., 176 U. S. 51, 20 SCt 269, 44 L. ed. 
368 [Laff 79 Fed. 719, 25 CCA 164]; U. 
S.ven Oregons ete; RA Cotea76 Ue iS 
28, 20 SCt 261, 44 L. ed. 358 [aff 77 
Fed. 67, 23 CCA 15 (rev 69 Fed. 899)]; 
Northern Pac. R. Co. v. McCormick, 
eae 659 [aff 94 Fed. 932, 36 CCA 
[a] Under the Pacific Railroad 
land grant (Act Congr. July 1, 1862), 
the right was reserved to congress to 
otherwise dispose of the land at any 
time prior to the definite location of 
the line of the railroad. Menotti v. 


Dillon, 167 U. S. 708, 17 SCt 945, 42 
Laved. 333; 

{b] Act confirming state selec- 
tions.—Act Congr. July 23, 1866 en- 


titled “‘An act to quiet land titles in 
California,’ which confirmed to the 
state in ‘all cases,” with certain spec- 
ified exceptions, for the benefit of its 
grantees, the title to lands thereto- 
tore selected by the state as a part of 
grants made it, where it had disposed 
of such lands to bona fide purchasers, 
applied to and validated a location of 
land made by the state in lieu of 
school land, on an application to pur- 
chase under a state law by one who 
had settled on the land in 1858, and 
to whom the state had issued a cer- 
tificate of purchase, although such 
land was within the Pacific Railroad 
grant, and had been, prior to its loca- 
tion by the state, withdrawn from 
preémption, private entry, and sale, 
by order of the secretary of the in- 
terior, on the filing by the railroad 
company of the map of its general 
route, no map showing the definite 
location of the line of road having 
been filed. Menotti v. Dillon, 167 U.S. 
703, 1% SCt 945, 42) lu. ed. 333. 

8. St. Joseph, etc., R. Co. v. Bald- 
win, 103 U. S. 426, 26 L. ed. 578 [rev 
7 Nebr. 247]; Northern Pace. R. Co. 
v. MeCormick, 89 Fed. 659 [aff 94 Fed. 
932, 36 CCA 560]; Northern Pac. R. 
Co. v. Lilly, 6 Mont. 65,9 P 116. See 
U. S. v. New Orleans Pac. R. Co., 235 
Fed. 833, 149: CCA 145 (application or 
occupant of land confirmed to rail- 
road company by the Act of Febr. 8, 
1887, to make homestead entry there- 
of, held evidence that his possession 
was not under a claim of ownership). 

[aj] Right attaching in interim be- 
tween expiration of grant and re- 
newal. —Where the original grant to 
a state in aid of railroads expired by 
limitation but was subsequently re- 
newed, subject to all the conditions 
of the original grant, one of which 
was that if the right of preémption 
had attached to any of the lands thus 
granted other lands should be select- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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lands no title thereto or rights therein can be ob- 
tained by persons entering the same under the gen- 
eral land laws,® nor can the United States grant or 
convey the lands to another person.1° 

[§ 373] p. Withdrawal of Lands from Entry or 
Sale—(1) In General. It is sometimes provided that 
as soon as the general route of the railroad is fixed 
the alternate sections along the line within the place 
limits shall be reserved from sale or preémption un- 
der the land laws,'+ and no rights can be acquired by 
In order that lands 
may be withdrawn before the map of definite loca- 
tion is filed it must clearly appear that such was the 


a subsequent entry thereon.!* 


intention of congress.13 


[§ 374] (2) Power of Secretary of Interior or 
Land Department Apart from Statutory Authority. 
The view has been expressed that, as the interior 
department possesses plenary power to withdraw 
public lands from settlement and market at will, an 
order of the secretary of the interior withdrawing 

. lands within a railroad grant is valid without and 


ed in lieu thereof, one whose preémp- 
tion right attached in the interim be- 
tween the expiration of the original 
grant and its renewal was entitled to 
the land. South Alabama, etc., R. Co. 
v. Gilliam, 85 Ala. 171, 4 S 694. 

{b] Confirmation of title of set- 
tlers.—A person who, in March, 1888, 
settled on land granted to the Ontona- 
gon R. Co., but which had not been 
earned by such company, with a view 
of making a homestead of it under 
the laws of the United States, ex- 
pecting at the time that such grant 
would be removed, and that he could 
then enter the land, is a bona fide 
claimant of such homestead, within 
the meaning of the act of congress of 
March 2, 1889, confirming title in 
such claimants, although he knew of 
the grant to such railroad company. 
Lake Superior Ship-Canal, etc., Co. 
v. Cunningham, 155 U.S. 354, 15 SCt 
103; 39 L. ed. 183. 

Entry on, or settlement of, lieu 
lands prior to approval of selection 
see supra § 354. 

Exclusion from grant of lands en- 
tered or settled on under general laws 
subsequent to enactment of granting 
statute see supra § 335. 

. U. S—Walden v. Knevals, 114 
U. S. 378, 5 SCt 898, 29 L. ed. 167; Van 
Wyck v. Knevals, 106 U. S. 360, 1 SCt 
336, 27 L. ed. 201; Grinnell v. Chica- 
Bo, rete. oR. Cogs lOsqU.nS.0 739, 26. Ta. 
ed. 456; Southern Pac. R. Co. v. Stan- 
ley, 49 Fed. 263; U. S. v. Northern 
Pac. R. Co., 41 Fed. 842 [rev on other 
grounds 152 U. S. 284, 14 SCt 598, 38 
L. ed. 443]; Denny v. Dodson, 32 Fed. 
899, 13 Sawy. 68; Southern Pac. R. 
Co. v. Orton, 32 Fed. 457, 6 Sawy. 
157; Southern Pac. R. Co. v. Dull, 22 
Fed. 489, 10 Sawy. 506; Knevals v. 
Hyde, 6 Fed. 651, 1 McCrary 402 (al- 
though the purchaser had no notice 
of the location of the road). 

Iowa.—Burlington, etc., R. Co. v. 
Lawson, 58 Iowa 145, 12 NW_ 229; 
Chicago, etc., R. Co. v. Grinnell, 51 
Iowa 476, 1 NW 712; Blair Town Lot, 
etc., Co. v. Kitteringham, 43 Iowa 462. 

Kan.—Atchison,— etc... R. Co. Vv. 
Bobb, 24 Kan. 673. 

Minn.—Weeks v. Bridgman, 41 
Minn. 352, .43 NW 81, 46 Minn. 390, 49 
NW 191. 

Mo.—Wright v. Howe, 8 SW 561. 

Wash.—Laurendeau v. Fugelli, 1 
Wash. 553, 21 P 29. 

[a] Deviation from route adopted. 
—Where a railroad company which 
has been granted land within a cer- 
tain distance of its road has adopted 
a route designated on a map filed with 
the secretary of the interior, and ac- 
cepted by that officer, a deviation 
from the routes so adopted would not 
avail a preémptor, where it appeared 
that the land claimed by him was 
within the required limit, whether 


settlement.!® 


‘independent of any statutory authority;'+ but it 
has also been held that where a railroad grant ex- 
pressly reserved from its operations all lands to 
which the right of preémption or homestead settle- 
ment should have attached when the line should be 
fixed, a land commissioner, in the absence of express 
direction by congress, and prior to the location of 
the line, had no authority to withdraw lands with- 
in the general grant from preémption or homestead 

Many of the grants are construed as 

not authorizing the withdrawal from settlement of 

lands outside the place limits but within the in- 
demnity limits in advance of any selection by the 


railroad company.'® 


measured from the line of the road as 
adopted or, from that constructed. 
Van Wyck v. Knevals, 106 U. S. 360, 
1 SCt 336, 27 L. ed. 201. 

10. U.S. v. Curtner, 38 Fed. 1 [rev 
on other grounds 149 U.S. 662, 13 SCt 
985, 10415 37 Ls ed. 89015 {Paise v 
Kolman, 93 Wis. 435, 67 NW 700. 

11. See statutory provisions. 

12. Northern Lumber ‘Co: v. 
O’Brien, 204 U. S. 190, 27 SCt 249, 51 
L. ed. 438 [aff 139 Fed. 614, 71 CCA 
598 (aff 134 Fed. 303)]; St. Paul, etc., 
R. Co. v. Sage, 71 Fed. 40, 17 CCA 558 
[app dism 18 SCt 946 mem, 42 L. ed. 
1218 mem]; U.S. v. Curtner, 38 Fed. 
1 [rev on other grounds 149 U. S. 662, 
13 SCt 985, 1041, 37 L. ed. 890]; Mc- 
Laughlin v. Menotti, 89 Cal. 354, 26 
P 880; Northern Pac. R. Co. v. Lilly, 
6 Mont. 65, 9 P 116. 

13. Northern Pac. R. Co. v. Sand- 
ers, 46 Fed. 239, 47 Fed. 604 [aff 49 
Fed. 129, 1 CCA 192 (aff 166°U. S. 620, 
17: SCt 671, 41 L. ‘ed! 1139), and’ foli 
Northern Pac. R. Co. v. Hinchman, 53 


Fed. 523]. See George v. Riddle, 94 
Fed. 689. 
[a] The provision of the Northern 


Pacific Railroad Company’s grant of 
public lands, that “the president of 
the United States shall cause the 
lands to be surveyed for forty miles 
on both sides of the entire line of 
said road after the general route shall 
be fixed, and as fast as may be re- 
quired by the construction of said 
railroad, and the odd sections of land 
hereby granted shall not be liable to 
sale or entry or preémption before or 
after they are surveyed, except by 
said company, as provided in this 
act,’ did not withdraw the lands 
within the limits indicated from sale 
or entry until the line of the road was 
definitely fixed by filing a map there- 
of with the commissioner of the gen- 
eral land office, as required by the 
statute. Northerm Pace Re Co. ive 
Sanders, 46 Fed. 239, 47 Fed. 604 [aff 
49 Fed, 129, 1 CCA 192 (aff 166 U. S. 
620, 17 SCt 671; 41) bed: 1139), and 
foll Northern Pac. R. Co. v. Hinch- 
man, 53 Fed. 523]. 

14. O’Connor vy. Gertgens, 85 Minn. 
481, 89 NW 866 [aff 191 U. S. 2387, 24 
Sct 94, 48 L. ed. 163] (holding ‘that 
therefore where the secretary has is- 
sued such an order pursuant to a 
statutory provision making it his 
duty to do so, the repeal of such pro- 
vision does not of itself revoke or an- 
nul such order and restore the land 
to the public domain). 

15. Brandon v. Ard, 74 Kan. 424, 
87 P 366, 118 AmSR 321 [aff 211 U. 
Sie lly 29) SCt 1, 58. Ly ede 68]; See 
Hoyt v. Weyerhaeuser, 161 Fed. 324, 
88 CCA 404. 

16. U. S. v. New Orleans Pac. R. 
Co.,.248-U4S.-507;-39 (SCt. 175, 63 -b.ed, 
388 [rev 235 Fed. 846, 149 CCA 158, 


[§ 375] (3) How Withdrawal Effected. While 
under some grants a withdrawal may be effected by 
a due fixing of the route,'? in some cases the neces- 
sity for more or less formal action on the part of 
the secretary of the interior or the land department 
has been recognized,'® and until such action is tak- 
en the land remains subject to acquisition by in- 


and aff and rev in part 235 Fed. 841, 
149 CCA 153]; Osborn v. Froyseth, 
216 UU. S2 571, 30 SCt 420554 0 eds 
619% Brandon Vv. cArd, 21d Oe .s-. deo 
SCt 1, 53 L. ed. 68; Hewitt v. Schultz, 
180 U. S. 139, 21 SCt 309, 45 L. ed. 463 
[rev 7 N. D. 601, 76 NW 230, appr 
Northern Pac. R. Co. v. Miller, 7 Land 
Dec LO GAT antic, "ete.e itn CO mae 
— , 6 Land Dec. 84, and foll Ore- 
gon,,éte;, R«Co. vitU. S: 189 Ur Seles. 
23 SCt 615, 47 L. ed. 726 (aff 109 Fed. ~ 
514, 48 CCA 520 [aff 101 Fed. 316]); 
Southern Pac. R. Co. v. Bell, 183 U. S. 
675, 22 SCt 232, 46 L.- ed. 383 (aff 
(Cal.) 58 P 1116 [foll Southern Pac. 


Ri. COs ve Woods 124 (Calk) 475.) esas 
3888], appr Northern Pac. R. Co. v. 
Davis; 19 “Land- Dees '$7,-and /foll 


Groeck v. Southern Pac. R. Co., 183 
U. S. 690, 22 SCt 268, 46 L. ed. 390 
[rev 87 Fed. 970, 31 CCA 334]); Moore 
v. Stone, 180 U. S. 180, 21 SCt 322, 45 
L. ed. 483 (aff 20 Wash. 713, 55 Pac. 
1103); Moore v. Cormode, 180 U. S. 
167, 21 SCt 324, 45 L. ed. 476 (aff 20 
Wash. 305, 55 P 217)]. ‘But >see 
Southern Pac. R. Co. v. Wiggs, 43 
Fed. 333 [app dism 159 U. S. 269 mem, 
15 SCt 1044 mem, 40 L. ed. 147 mem] 
(holding that the secretary of the in- 
terior had no power to allow a pre- 
emption upon a section within the in- 
demnity limits of the grant to the 
Southern Pacific Railroad Company 
subject to selection, while an unsatis- 
fied deficiency ‘existed within the 
place limits). ; 

17. Southern Pac. R. Co. v. Groeck, 
68 Fed. 609; Southern Pac. R. Co. v. 
Wiggs, 43 Fed. 333 [app dism 159 U. 
S. 269, 15 SCt 1044, 40 L. ed. 147]; 
Southern Pac. R. Co. v. Orton, 32 Fed. 
457, 6 Sawy. 157. Compare North- 
ern Pac. R. Co. v. Sanders, 47 Fed. 
604 [aff 49 Fed. 129, 1 CCA 192 (aff 
LOGO. S620 Ley SS Cues 4s ved. 
1139)] (and not withdrawn). 

[a] The filing of a map of the 
general route (1) which was rejected 
by the commissioner of the land of- 
fice as being indefinite and not prop- 
erly authenticated did not operate as 
a withdrawal or segregation of the 
lands along the route. Oregon, ete., 
RiCovar Uses: ct wed. 67, 28 CCAS 
[rev 69 Fed. 899, and aff 176 U. S. 28, 
20 SCt 261, 44 L. ed. 358]. (2) A fil- 
ing of the map of general route, al- 
though followed by a withdrawal or- 
der, did not take the granted sections 
out of the public domain or exempt 
them from the preémption and home- 
stead laws prior to the filing and ac- 
ceptance of the map of definite loca- 
tion. U.S. v. Laughlin, 249 U. S. 440, 
39 SCt 340, 63 L. ed. 696 [aff 52 Ct. 
Cl. 292]. But see Buttz v. Northern 
Pac. RCo, 119 Ue S755, 7 SCrA0OwsO 
L. ed. 330 (where there are expres- 
sions to the contrary). 


18. St. Paul, etc., R. Co. v. Sage, 
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dividuals under the general land laws.1® 

[§ 376] (4) Validity of Withdrawal. When rail- 
road lands are withdrawn from preémption and sale 
by the direction of the secretary of the interior, it 
will be presumed that the railroad company has 
filed a map designating the general route of the 
road.°° Whether a land commissioner included too 
much land in an order of withdrawal is a matter for 
the determination of the land department and can- 
not be revised by the courts.?+ . 

[§ 377] (5) Effect of Withdrawal—(a) In Gener- 
al, The withdrawal passes no: title,?? and does not 
affect any rights in the land previously acquired,?? 
or prevent the perfection of such rights.2* But the 
withdrawal prevents the subsequent acquisition, un- 
der the general land laws, of any interest in the 
lands, by persons having no interest therein at the 
time of the withdrawal,?® although the railroad com- 
pany for whose benefit the lands are withdrawn is 
not at the time authorized under the law of the 
state to take a perfect title to the lands.2® Even 
though the land is ultimately found not to be with- 
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[§§ 375-379 


in the grant, no rights ean be obtained therein prior 
to its restoration to the public domain.?* A with- 
drawal of lands from “sale or entry, or preémption” 
applies to the sale, preémption or entry of lands un- 
der and by virtue of the general laws of congress, 
and does not cover any other mode of disposal of 
the public lands by the United States.?§ 

[§ 378] (b) Lands Affected by Withdrawal. An 
order of the land department, withdrawing the odd- 
numbered seetions within the indemnity limits of 
certain grants, at least, is inoperative as respects 
lands then occupied and claimed by a qualified pre- 
emptor,?® and if such lands are subsequently aban- 
doned, they will, until a selection is made by the 
railway company, be deemed still open for home- 
stead settlement.2® A withdrawal of the lands “here- 
by granted” has been construed as applying only to 
the odd-numbered sections within the place limits 
and as leaving such sections within the indemnity 
limits subject to entry and acquisition under the 
general laws.?1 


[§ 379] (c) Relief of Settlers. The act of con- 


71 Fed. 40, 17 CCA 558 [app dism 18 
SCt 946 mem, 42 L. ed. 1218 mem]; 
McLaughlin v. Menotti, 89 Cal. 354, 
26 P 880; Kansas Pac. R. Co. v. Dun- 
meyer, 24 Kan. 725. bape 

[a] A withdrawal may be made 
by order of the interior department 
and need not be by proclamation of 
the president. Wood v. Beach, 156 
"DL'S. 548, 15 SCt 410,39: L. ed. 528. 

{[b] Duty to withdraw lands.— 
Under a statute providing that as 
soon as maps designating the routes 
of a railroad and its branches are filed 
with the secretary of the interior it 
shall be his duty to withdraw the 
lands from the market, it is not his 
duty to withdraw the lands until such 
maps are filed. St. ‘Paul, etc., R. Co. 
v. Sage, 71 Fed. 40, 17 CCA 558 [app 
dism 18 SCt 946 mem, 42 L. ed. 1218 
mem]. . 

[c] Sufficiency of order of with- 
drawal-—An order of the land depart- 
ment directing the local land office to 
suspend the preémption, settlement, 
and sale a “body of land about twen- 
ty miles in width,” is not so uncer- 
tain and indefinite as to be without le- 
gal force as to lands which are co- 
termious with and within ten miles 
of the line of thhe general route of the 
railroad for the benefit of which the 
order was made where such route is 
defined on a map or diagram to which 
the order refers. -Northern Lumber 
Co. v. O’Brien, 204 U. S. 190, 27 SCt 
249, 51 L. ed. 438 [aff 139 Fed. 614, 71 
CCA 598). 

{d] Where land department trans- 
mitted to district land offices a map 
showing the place and indemnity 
limits of railroad grant under Act 
March 3, 1865 ec 105, and withdrew 
odd-numbered sections from the mar- 
ket, the withdrawal became effective 
and remained in force until revoked. 
Baker v. Berg, 138 Minn. 109, 164 NW 
588 [certiorari den 246 U. S. 661 mem, 
38 SCt 332 mem, 62 L. ed. 927 mem]. 

19, St: Paul, etc. Ry Co.<ve Sage, 
71 Fed. 40, 17 CCA 558 [app dism 18 
SCt 946 mem, 42 L. ed. 1218 mem]; 
Kansas Pac. R. Co. v. Dunmeyer, 24 
Kan. 725 [aff 113 U. S. 629, 5 SCt 566, 
28 L. ed. 1122]. 


20. Weaver v. Fairchild, 50 Cal. 
360. 
21. Spencer v. McDougal, 


15 Os 
S. 62, 15 SCt 1026, 40 L. ed. 76. 
22. St. Paul, ete., R. Co. v. Green- 
halgh, 26 Fed. 563 [aff 139 U. S. 19, 11 
SCt 395,35 L. ed: 71]. 


23. Atchison, etc., R. Co. v. Rock- 
wood, 25 Kan. 292. 
24. Atchison, etc., R. Co. v. Rock- 


wood, supra. 


[a] Where an entry had not been 


perfected at the time of the with- 
drawal and the entryman did not sub- 
sequently take possession of the land 
but acquiesced in the withdrawal, the 
land is properly certified to the rail- 
roada Uris. Wi Chicazo,etc,, Fp COs 
LIS” Un Sh rosa op SCt, 13 AS) Tomeds 
306 [aff 116 Fed. 969, 54 CCA 545]. 
25. U. S.—uU. S. v. New Orleans 
Pac. R= Co., 248 U.S. 507, 39 SCt 175, 
63 L. ed. 388 [rev 235 Fed. 846, 149 
CCA 158, 235 Fed. 841, 149 CCA 153T; 
Gertzens v. O’Connor, 191 U. S. 237, 24 
SCt 94, 48 L. ed. 163 [aff 85 Minn. 481, 
89 NW 866]; Spencer v. McDougal, 
159 U. S. 62, 15 SCt 1026, 40 L. ed. 76; 
Wood v. Beach, 156 U. S. 548, 15 SCt 
410, 39 L. ed. 528; Hamblin v. West- 
ern Land ‘Co: 147. UU, Soest, isa SCet 
353, 37 L. ed. 267; U.S. v. Des Moines 
Nav,, ete; Co., 142 U.S; 510, 12 SCt 
308, 35 L. ed. 1099; Bullard v. Des 
Moines, ete., R. Co., 122, U. S. 167, % 
SCt 1149, 30 L. ed. 1123; Wolsey v. 
Chapman, 101 U. S. 755, 25 LL. ed. 915; 


Wolcott v. Des Moines Nav., etec., Co., 
5 Wall. 681, 18 L. ed. 689; Christie 
v. Great Northern R. Co., 284 Fed. 


702; Thompson v: St. Paul, etc., R. 
Co., 88 Fed. 546; Merrill v. Chicago, 
ete Cos, TOVMed, 464017 1CCAS 19/9) 
Southern Pac. R. Co. v. Araiza, 57 
Fed. 98; Southern Pac. R. *Co. v. 
Wiggs, 43 Fed. 333 [app dism 159 U. 
S. 269 mem, 15 SCt 1044 mem, 40 L. 
ed, 14% mem; U..S.iv.) Curtner,, 38 
Fed. 1 [rev on other grounds 149 U.S. 
662, 13 SCt 985, 1041, 37 L. ed. 890]; 
Southern, Pac, IR. Co. Vv. JOrton) 32 
Fed. 457, 6 Sawy: 157; St. Paul, etc.; 
R. Co. v. Greenhalgh, 26 Fed. 563 [aff 
130 URS. eL9, od LeSCr 89p woo wee eda alae 

Cal—McLaughlin v. Menotti, 89 
Cal. 354, 26 P 880. 

Kan.—Wood v. Beach, 43 Kan. 427, 
23 P 649; Atchison, ete., Co. VY. 
Rockwood, 25 Kan. 292. 

La.—Self v. B. F. Lewis Lumber 
Co., 160 La. 417, 107 S 290; Mower vy. 
Kemp, 42 La. Ann. 1007, 8 S 830. 

Minn.—Sage v. Crowley, 83 Minn. 
314, 86 NW 409 [appr Sage v. Swen- 
son, 64 Minn. 517, 67 NW 544]. 

[a] A mere executive withdrawal 
has this effect so long as it remains 
in force, although the railroad com- 
pany has no vested right in such 
withdrawal, Sage v. Swenson, 64 
Minn. 517, 67 NW 544 [appr Sage v. 
Crowley, 83 Minn. 314, 86 NW 409]. 

[b] A joint resolution of congress 
“saving and reserving all the rights 
of actual settlers” confers no new 
rights upon a preémptor going upon 
railroad lands subsequent to the or- 
der of withdrawal. Southern Pac. R. 
Co: v. Wiggs, 43 Fed. 333 [app dism 
159 U. S. 269 mem, 15 SCt 1044 mem, 


40 L. ed. 147 mem]. 

[c] A state selection of such 
lands in lieu of school lands lost is 
inoperative. U.S. v. Curtner, 38 Fed. 
1 [rev on other grounds 149 U. S. 662, 
13° SCt' 985, 1047, 937 Le ede s90n) 

[d] Rights of occupant or settler. 
—dOne who entered on lands granted 
to a railroad company by an act of 
congress, after they had been with- 
drawn from settlement and after the 
railroad had been completed, is not 
in a position to attack a title based 


upon the railroad grant. Sage v. 
Crowley, 83 Minn. 314, 86 NW 409 
[appr Sage v. Swenson, 64 Minn. 517, 
67 NW 544]. 

26. Southern Pac. R. Co. v. Orton, 
32 Fed. 457. 

27. Northern Lumber Co. Vv 


O’Brien, 204 U. S. 190, 27 SCt 249, 51 
L. ed. 438 [aff 139 Fed. 614, 71 CCA 
598]; Hamblin v. Western Land Co., 
147 Uas. 531, 13°SCt 353% 37 Le. edy 267. 

Restoration of land to public do- 
main see infra § 880. 

28. Northern Pac. R. Co. v. Hinch- 
man, 53 Fed. 523 [aff 61 Fed. 554, 9 
CCA 609)" Northern” Pace Re Cooly 
Sanders, 49 Fed. 129, 1 CCA 192 [aff 
46 Fed. 239, 47 Fed. 604, and aff 166 
Ul 8:2620, 17 SCte671,) 41 ved! 143996 
See Wisconsin Cent. R. Co. v. For- 
sythe, 159 U. S. 46, 15 SCt 1020, 40 L. 
ed. 71 [rev 43 Fed. 867]. 

[a] Tllustrations.—(1) Such a 
withdrawal does not prevent the tak- 
ing up of a mining claim on such land, 
where the grant is of land “not min- 
eral.” Northern Pac. R. Co. v. Sand- 
ers,) 49) Heady 129 COAL Oy arerelG 
Fed. 239, 47 Fed. 604, and aff 166 U. S. 
C20 Pt SCHIGT le 41 ned adil son mony 
Nor does it preclude an appropria- 
tion of such lands by the giving of 
certain rights of preémption without 
eost to Indians actually occupying 
and cultivating any portion thereof. 
Northern Pac. R. Co. v. Hinchman, 53 
Fed. 523 [aff 61 Fed. 554, 9 CCA 609). 


29. St. Paul, etc, R. Co. v. Ward, 
47 Minn. 40, 49 NW 401. 

30. St. Paul, etc., R. Co. v. Ward, 
supra. 

31. Southern Pac. R. Co. v. Wood, 


124 Cal. 475, 57 P 388. But-see South- 
ern Pac. R. Co. yv.-Araiza, 57 Fed. 98 
[overr Southern Pac. R. Co. v. Tilley, 
41 Fed. 729] (holding that lands with- 
out the primary limits but within the 
indemnity limits of grant to South- 
ern Pacific Railroad Company were 
not open to homestead entry after an 
order had been issued from the gen- 
eral land office, directing the with- 
drawal of such lands from entry). 

Entry or settlement on indemnity 
lands prior to selection or approval in 
general see supra § 354. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 379-382] 


gress of 1880 for the relief of settlers on the pub- 
lic lands*? so far modified a previous order of with- 
drawal based merely on general route that such or- 
der would not affect any occupancy or settlement 
made in good faith, after the passage of that act, 
and prior to definite location.?* 

[§ 380] (6) Revocation of Withdrawal and Res- 
toration of Land to Public Domain. Where an un- 
conditional withdrawal is made by statute the lands 
can be restored to the public domain by statutory 
authority only,?* and the secretary of the interior 
has no power to repeal or modify the statute, or re- 
store the lands to their former condition.2® But a 
voluntary order of the secretary of the interior, re- 
serving and withdrawing certain lands from sale 
and entry, as subject to selection under a railroad 
grant, vests no rights in the railroad beneficiary in- 
consistent with the right of a preémptor to settle and 
enter, but such order is revocable, and is pro tanto 
revoked by allowing a settlement and entry of a 
tract under the preémption laws.*® Where the com- 
missioner of the land office withdrew lands, within 
the limits of a railroad grant, from settlement, and 
subsequently the secretary of the interior made an 
order revoking the withdrawal, but directing that 
entries should not be received until after thirty days’ 
notice by advertisement, and a few days later, and 
before notice was given, the secretary directed the 
local officers to suspend the restoration, until fur- 

Power of secretary of interior to 
withdraw lands within indemnity 


boundaries see supra § 374. 
Socks Soot ab wa. L40res8 9-8" 3 


Simultaneous 
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of 1866 so as to present the case of 
grants 
lands to different companies. U. S. 
v. Southern Pac. R. Co., 146.U. S. 570, 


[D0EC27,] tal055 


ther orders, the effect. of the last order was to sus- 
pend the order of revocation, and to withdraw the 
lands from settlement, and persons settling on the 
lands after such orders acquired no rights in them.37 

[§ 381] q. Rights under Conflicting or Overlap- 
ping Grants—(1) Overlap of Place Limits—(a) Si- 
multaneous Grants. Where by the same statute or 
by statutes of the same date grants are made for 
the benefit of several different railroads, and two or 
more roads legally located in pursuance of such 
grants cross each other or approach each other so 
nearly that the limits of the primary grants for the 
benefit of each overlap, each of the roads is enti- 
tled to an equal undivided share of the land within 
the overlap,** without regard to priority of location 
of the lines of road,*® or priority of construction,*° 
unless the statute itself indicates an intention on 
the part of congress that one grant shall be sub- 
ordinate to the other,#! and under such cireumstane- 
es it has been held proper to patent the land within 
the overlap to the grantees as tenants in common.*? 

[§ 382] (b) Grants of Different Dates. In case 
of an overlap of the place limits of two or more rail- 
roads having land grants of different dates, the road 
having the earlier grant takes all the land within 
the overlap to the total exclusion of the road having 
the later grant,*? without regard to when the re- 
spective maps of definite location were filed,*4 or 


Crary 280]; Barney v. Winona, etc., 
A IGOrm ll US. 2aSek OS Cee oas eo oma 
ed. 858 [rev 24 Fed. 889]; Winona, 
CUCU. IOOnnVAn DARN Wlcko sen oeoltse 


of the same 


[now USCA tit 43 § 166]. 

33. Nelson v. Northern Pac. R. Co., 
188 U.S. 108, 23 SCt 302, 47 L. ed. 406 
[rev 22 Wash. 521, 61 P 703]. 


34. Southern Pac. R. Co. v. Orton, 
32 Fed. 457. 

35. Southern Pac. R. Co. v. Orton, 
supra. y 

36. Prince Inv. Co. v. Eheim, 55 
Minn. 36, 56 NW 239. See Sage v. 
Swenson, 64 Minn. 517, 67 NW 544 


[appr Sage v. Crowley, 83 Minn. 314, 
86 NW 409]. 

37. - Merrill v. Chicago; ete., R. Co., 
70 Fed. 464, 17 CCA 199. 

38. Southern Pac. R. Co. v. U: S., 
USS Ua Ss. DLO 22 SCt154 <21) Li. ed. 307 
[rev 98 Fed. 27, 38 CCA 619 (aff 86 
Fed. 962)]; Chicago, ete., R. Co. v. U. 
S., 159 U. S. 372, 16 SCt 26, 40 L. ed: 
185 [aff 46 Fed. 502]; Sioux City, etc., 
Rie Gos Us 6.0159) .U, S82 349, 616 SCE 
17, 40 L. ed. 177; Donahue vy. Lake 
Superior Ship Canal, etc., Co., 155 U. 
Seos6, nla SCbm ls, oo ured.) 194 ofrev. 
44 Fed. 587]; Lake Superior, etc., R. 
Co. v. Cunningham, 155 U. S. 354, 15 
S@t_ 103, .39) Li ed: (1835 (Sioux, ‘City, 
etc) mix. Cou. Chicago, ete, (Ry. Co., 
Tie we S 206) GUSCtE 790; 29) ued. 9235 
St. Paul, etc., R. Co. v. Winona, etc., 
Ry on lene S..0 20) OLS Ctedd4, 2.0014 
Cae ES Ln SOU CLEAR CLC i okt h@ On Vi. 
Union Pac. R. Co., 22 F. Cas. No. 12,- 
909, 4 Dill. 307; McCarver v. Herz- 
berg, 120 Ala. 523, 25 S 3 [foll Gallo- 
way v. Henderson, 136 Ala. 315, 34 S 
957]. See Northern Pac. R. Co. v. 
Miller, 20 Wash. 21, 54 P 603 (where 
the same principle was applied to a 
grant for a main line and a branch 
road). . 

{a] Grants not simultaneous by 
relation.—The fact that the act of 
congress of March 3, 1871, which 
made grants to the Texas Pacific 
Railroad and to the Southern Pacific 
Company in terms, bestowed upon the 
Southern Pacific Company the same 
rights, grants, and privileges as it re- 
ceived under Act July 27, 1866 § 3, 
which made grants to the Atlantic 
and Pacific Railroad Company and to 
the Southern Pacific Railroad Com- 
pany, did not operate to make the 
grant of 1871 relate back to the grant 


eee” 152, 36 L. ed. 1091 [rev 46 Fed. 

39. Southern Pac. R. Co.-v. U. S., 
183 U. S. 519, 22 SCt 154, 46 L. ed. 307 
[mev, 98 (Hedi 27, 38 CCA 619% (aff, 86 
Fed. 962)]; Donahue vy. Lake Su- 
perior Ship Canal), etes, Cos 155 04S. 
386, 15 SCt 115, 39 L. ed. 194 [rev 44 
Heda rsSiliwslolus City. etc), i. CO. Vv. 
Union vwPacs REiCoyy22eh: Cas. No. 12%= 
909, 4 Dill. 307. 

40. Southern Pac. R. Co. v. U. S., 
183 U. S. 519, 22 SCt 154, 46 L. ed. 307 
[rev 98 Fed. 27, 38 CCA 619 (aff 86 
Fed. 962)]; Donahue v. Lake Superior 
Ship Canal, etc., Co., 155 U. S. 386, 15 
SCt 115, 39 L. ed. 194 [rev 44 Fed. 
587]; Sioux City, etc, R.-Co. v. Un- 
ion Pac. R. Co., 22 F. Cas. No: 12,909, 
4 Dill. 307. 

41. Southern Pac. R. Co. v. U. S., 
USP UW. US 44723: SCty +67, Avewia ed: 
896 [aff 109 Fed. 913, 48 CCA 712 
(mod 94 Fed. 427)]. 

fa] Thus, under Act Congr. March 
8, 1871 ¢ 122, the grant to the South- 
ern Pacific Railroad Company was 
subordinate to that to the Texas Pa- 
cific Railroad Company. Southern 
Pace Ra Con Va Uti soo Wipe ee eiigasad 
SCt 567, 47 L. ed. 896 [aff 109 Fed. 
913, 48 CCA 712 (aff 94 Fed. 427)]. 

42.9 Sioux City, etc, R. Cov. Un- 
ion Pac. R. Co., 22 F. Cas. No. ' 12,909, 
4 Dill. 307. 

43. Northern Pac. R. Co. v. Mus- 
ser-Sauntry Land, etc., Co., 168 U. 
S. 604, 18 SCt 205, 42 L. ed. 596 [aff 
68 Fed. 993, 16 CCA 97]; Southern 
PacwRCos va Us) L6sue S.. 1, -L8ISCe 
13, 42) I. sedy (355, PWaisecnsin: Cent. 
R. Co. v. Forsythe, 159 U. S. 46, 15 
Sct 1020, 40 L. ed. 71 [rev 43 Fed. 
S67] 250. Siw. Northern ‘Bac. RR. Co., 
152 U. S. 284, 14 SCt 598, 38 L. ed. 443 
[rev 41 Fed. 842]; U.S. v. Union Pac. 
RerCowni4s Ue S2b62 5038 SCti724, 630 
fzned. 560! [atiee” Bed. bbls Un Sis. 
Southern Pac. R.-Co.; 146 U.S: 570, 13 
SCt 152, 36 L. ed. 1091 [rev 45 Fed. 
596]; St. Paul, etc., R. Go. v. North- 
CRIMP AC Le COs LOOMO., Se. Ly lds Oc 
389, 85 L. ed. 77 [aff 26 Fed. 551]; 
Sioux City, ete; BR. Co. v. Chicago, 
ete, k. Co; Lit UNS: 406; 6-SCtE790; 
29 L. ed. 928 [rev 10 Fed. 435, 3 Mc- 


5 SCt 606, 28 L. ed. 1109 [rev 6 Fed. 
802, 2 McCrary 421]; St. Paul, etce., 
RiCosyv. Winona, etc.. Ri Co. tiie Use 
720, 5 SCt 334, 28 Li. ed. 872 [aff 27 
Minn. 128, 6 NW 461; Missouri, ete., 
ISU COE sey ESUNCEISIM SOs 18t, Cony OY 1, Ss 
491, 24 1. ed. 1095 {aff 15 Kana abals 
U. S. v. Southern Pac. R. Co., 152 Fed. 
314 [aff 167 Fed. 514, 93 CCA 150 (aff 
223) UL iS. 560,462) SCti ou. 56 Uuaned: 
551)]; U. S. v. Southern Pac. R. Co., 
117 Fed. 544 [aff 200 U. S. 341, 26 SCt 
296, 50 L. ed. 507]; Southern Pac. R. 
Coz wwe Ui.S3n69 Meds 47. leaCCA ate 
fareeLesoUy S11 18) SCs. | 420 beveds 
355]; Owen v. Pomona Land, etc., Co., 
i Cal. 630, 63 PR 850.64 P 253" [rev, 
61 P 472];: San Jose Land, etce., Co., 
v. San Jose Ranch Co., 129 Cal. 673, 
62 P 269. 

[a] Where an act making a grant 
to one railroad also enlarges a previ- 
ous grant to another railroad, and 
such enlargement is made not by 
words of new and additional grant but 
by providing that the original num- 
bers of sections granted shall be 
stricken out and larger numbers in- 
serted, the company claiming under 
the later act takes subject to the en- 
larged grant to the other company. 
Un Siva courlinetonwete. kh. Con Iemwe 
S. 334, 25 L. ed. 198. 

{b] Right to subordinate earlier 
grant.—A grant to a railroad com- 
pany of sections on either side of its 
road “not reserved, sold, granted or 
otherwise appropriated, and _ free 
from preémption, or other claims or 
rights, at the time the line of said 
road is definitely fixed, and a plat 
thereof filed,’ providing that when- 
ever, “prior to said ‘time,’ any land 
included in the grant shall have been 
disposed of, the company may select 
indemnity lands, does not preclude 
congress from subsequently giving 
another railroad company the right to 
earn lands which may be within the 
general grant to the first company be- 
fore its road is definiteby located and 
the plat filed. U.S. v. Oregon, ete., 
Ren COn. LG sURAS.n218 wa0ms © bc olnd denen 
ed. 358 [aff 77 Fed. 67, 28 CCA 15 (rev 
69 Fed. 899)]. 

44. Northern Pac. R. Co. v. Mus- 
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the roads constructed.4 


[§ 383] (2) Conflict between Place and Indem- 
orimary or place lim- 
its of one grant, and also within the indemnity lim. 
its of an earlier grant, pass under the later grant, 
_ when at the time of the filing of the map of definite 
location of the road claiming under the later grant 
such lands had not been selected under the earlier 
grant,*® or withdrawn by the secretary of the in- 
A withdrawal of land within the indem- 
nity limits made in aid of an earlier grant, prior to 
the filing of a map of definite location by a compa- 
ny having a later grant containing an exception of 
land subject to other claims or rights, operates to 
except the withdrawn lands from the scope of the 
later grant,#® where the later grant is entirely in- 
dependent of and distinct from the earlier grant;*® 
but where land withdrawn as being within the in- 
demnity limits of a grant is included within the place 


nity Limits. Lands within the 


terior.** 


ser-Sauntry Land, etc., Co., 168 U. S. 
604, 18 SCt 205, 42 L. ed. 596 [aff 68 
Fed. 993,16 CCA 97]; U. S. v. North- 
ern Pac: R. Co., 152 U. S. 284, 14 SCt 
598, 38 L. ed. 443 [rev 41 Fed. 842]; 
U. S. v. Southern Pac. R. Co., 146 U. 
SF 5019 SCt 1525536) f. ced. 1091, [rey, 
45 Wed. 596]; Sioux (© ity, etc), Re Co: 
v. Chicago, ete, R. Co., 117 U. S. 406, 
6_SCt 790, 29 Li. ed: 928 [rev 10 Fed. 
435, 3 McCrary 280A ee te aul, CU, 
R. Co. v. Winona, etc., R. Co., 112 U. 
S. 720, 5 SCt 334, 28 L. ed.-872 [aft 27 
Minn. 128, 6 NW 461; Missouri, etc., 
R. Co. v. Kansas Pac. R. Co U.S 
491, 24 L. ed. 1095 [aff 15 Kan, ols 

[al Where line never definitely 
located.—The Northern Pacific Rail- 
road Company not having definitely 
located any line of road between Port- 
Jand and Wallula, the original grant 
of lands to it by Act July 2, 1864 § 8, 
never took effect as to lands between 
those points; and those of such lands 
lying contiguous to the line built 
from Portland to Tacoma, and wit'hin 
the limits of the grant made by the 
joint resolution of May 31, 1870 to 
the same .company were embraced 
within the latter grant, and on com- 
pliance with its conditions the title 
thereto vested in the company and its 
grantees, and was not affected by the 
forfeiture act of Sept. 29, 1890. 
Northern Pac. R. Co. v. Balthazar, 82 
Fed. 270. 

45. Sioux City, etc., R.,;Co. v. Chi- 
cago, ete.,, R.'Co., 117 U. S.-406, 6 SCt 
790, 29 L. ed. 928 [rev 10 Fed. 435, 3 
McCrary 280; St. Paul, ‘ete.; R. Co. v. 
Winona, ete, R. Co, 102" URS) 720, 5 
SCt 334, 28 L. ed. 872 [aff 27 Minn. 
128, 6 NW 461]. 

46. St. Paul, ete., R. Co. v. Wino- 
Mawel ewiimy CO. Las US 720," DOO 
834, 28 L. ed. 872 [aff 27 Minn, 128, 6 
NW 461, and foll Sioux City, etc., R. 
Corry Chicago, ete, RCo, Lar U.S: 
406, 6 SCt 790, 29 L. ed. 928 (rev 10 
Fed. 435, 3 McCrary 280)]; Kansas 
Pac. R. Co. v. Atchison, etc., R. Co., 
112 U. S. 414, 5 SCt 208, 28 L. ed. 794 
{rev 13 Fed. 106, 2 McCrary 550]; 
Hastings, etc., R. Co. v. St. Paul, etc., 
R. Co., 32 Fed. 821, 44 Fed. 817 [rev 
on other grounds 49 Fed. 315]. 

{a] Southern Pacific grant of 1871 
and Atlantic and Pacific grant of 
1866.—(1) The proviso in the grant to 
the Southern Pacific Railroad Com- 
pany, Act Congr. March 3, 1871 § 23; 
that it should “in no way affect or im- 
pair the rights, present or prospec- 
tive, of the Atlantic and Pacific Rail- 
road Company or any other railroad 
company” operated to exempt from 
the grant the indemnity lands of the 
Atlantie and Pacific Railroad Com- 
pany. U.S. v. Colton Marble, etc., 
Co;, 146 Us. St 615,913 “SCt.163, (36 a. 
ed. 1104 [rev 46 Fed. 683]. (2) Lands 
lying within the granted limits of the 
grant to the Atlantic and Pacifie Rail- 
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limits of a later grant to the same grantee, it passes 


road Company of 1866 were not sub- 
ject to selection as indemnity lands 
under the Southern Pacific Railroad 
grant of 1871. Southern Pac. R. Co. 
Va Ue S223) Ue 560; ocmoe boos 250 
eda soils 

47... St.Paul, etel,R.-Co. vV.Sage, 
71 Fed. 40, 17 CCA 558 [app dism 18 
SCt 946 mem, 42 L. ed. 1218 mem]. 

48. Northern Pac. R. Co. v. Mus- 
ser-Sauntry Land, etc., Co., 168 U. S. 
604, 18 SCt 205, 42 L. ed. 596 [aff 68 
Fed. 993, 16 CCA 97]; Spencer v. Mc- 
Dougal, 15 OCs 62, 15 SCt 1026, 40 
L. ed. 76; Wisconsin Cent. R. Co. v. 
Forsythe, 159 U. S. 46, 15 SCt 1020, 40 
L. ed. 71 [rev 43 Fed. 867]; St. Paul, 
etc., R. Co. v. Northern Pac. R. Co., 
PII WIS shel SCts89. 35 Twedece. 

49. Wisconsin Cent. Re ..Co. 
Forsythe, 159 U. S. 46, 15 SCt 1020, 46 
L. ed. 71 [rev 43 Fed. 867]. 

50. Wisconsin Cent. R. Co. v. For- 
sythe, supra (holding that the act of 
congress of May 5, 1864, granting 
lands to the state of Wisconsin in aid 
of railroads, was a mere enlargement 
of the act of congress of June 3, 1856, 
granting lands to that state for the 
same purpose, and the two acts were 
in pari materia). 

51. U. S. v. Missouri, 
1417 U.08.-358, 12 SCt 13, 
[rev 37 Fed. 68]; 
Co. v. Winona, etc., R.-Ca., 112 U. S. 
720, 5 a 334, 28 L. ed. 872 [aff 27 
Minn. 128, ana foll Sioux City, etc, R. 
COk ie Cie Clin Re Com Ly U. s. 
406, 6 SCt 790, 29 L. ed. 928 (rev 10 
Fed. 435, 3 McCrary 280)]. 

[a] A mere trespasser on land 
situated within the indemnity limit 
grant to one railroad company cannot 
avail himself of the rights of that 
company so as to attack a patent for 
the same land issued to another com- 
pany, Foss v. Hinkell, 78 Cal. 158, 20 
IPE 898% : 

{b] Southern Pacific grant of 1871 
and Atlantic and Pacific grant of 
1866.—Lands lying within the in- 
demnity limits of the grant made to 
the Atlantic and Pacific Railroad 
Company by the act of July 27, 1869 
were not subject to selection as in- 
demnity lands under the Southern 
Pacific Railway Company grant of 
March 8, 1871. Southern Pac. R. Co. 
Vo Sty ie2o Us. Ojo 2S Obo2, soo 
L. ed. 551 [aff 167 Fed. 514, 93 CCA 
150]; Southern Pac. R. Co. v. Arnold, 
162 Cal. 726, 124 P 829. But see 
Southern Pac. R. Co. v. Bovard, 4 Cal. 


ete., R. Co., 
35 L. ed. 766 
St. Paul, ete, R. 


A. 76, 87 P 203 (where there are ex- 
pressions apparently to. the con- 
trary). 


52. St. Paul, ete., R. Co. v. North- 
ernnh PACWR. 2S Cones Oo URt Sola SOE 
389, 85 LL. ed. 77 [aff 26 Fed. 5D p28 
Blatcht. 4195s appr Usa env. Colton, 
oe RECoOs 146 U. S. 615, 15 SCt 168, 


37 L. ed. 1104 (rev 46 Fed. 683), and 


under the later grant.°° 

[§ 384] (3) Overlap of Indemnity Limits. 
general rule is that where the indemnity limits of 
two railroad grants overlap, the right to any par- 
ticular lands within the overlap is determined sole- 
ly by priority of selection and is not affected by 
priority of grant, location, or construction;®! but 
it hasbeen held that where the deficiency within the 
granted limits is so great that all the indemnity 
lands will not make good the loss, no formal selec- 
tion is necessary to give them to the company hav- 
ing the older grant, as against the other company.” 

[§ 385] (4) Effect of Forfeiture. If lands includ- 
ed within overlapping grants are forfeited by the 
grantee entitled thereto, they revert to the United 
States and again become a part of the publie do- 
main and do not fall within an inferior grant or an- 
other grant of the same date;°* but forfeited lands 


The 


expl Southern Pac. R. Co. v. Wood, 
124 Cal. 475, 57 P 388)]. 

[a] The government is chargeable 
with knowledge of deficiency, and 
congress is without authority other- 
wise to dispose of lands within indem- 
nity limits. U.S. v. Oregon, etc., R. 
Co., 8 F. (2d) 645. 

Necessity of selection in case lands 
in indemnity boundaries insufficient 
in general see supra § 347. 

53. Southern Pac. R. Co. v. U. 
S., 189 U.iS...447,. 23> SCtb6%7,- 47 li 
ed. 896 [aff 109 Fed. 913, 48 CCA 712 
(aff 94 Fed. 427)]; Southern Pac. 
Rv COs Vea Ue onl oon Dee bilo, 22 Ser 
154, 46 L. ed. 307 [rev 98 Fed. 27, 38 
CCA 619 (aff 86 Fed. 962)]; Chicago, 
ete. RR. Cor vel US. 1b9 Use les wee 
SCt 26, 40 L. ed. 185 [aff 46 Fed. 502]; 
UU. Sit v. Northern —~PacsyRanCor, = 52 
U. S. 284, 14 SCt 598, 38 L. ed. 443 
[rev 41 Fed. 842]; U. S. v. Southern 
Pac. RCo, 14600 Sy of0n ters r toes 
36 L. ed. 1091 [rev 46 Fed. 683, foll 
U. S. v. Southern Pac. R. Co., 62 Fed. 
531 (aff 69 Fed. 47, 16 CCA 114 [aff 
168 U.S. 1, 18 SCt 18, 42 L. ed. 355])]; 
Orezon,. ete, Ro Co. vy... Soc Bea: 
67, 23 CCA 15° [rev 69 Fed. 899, aff 
L7G Ue Ss 28, 20 SCt 261, 44 Ti Yea 
358, and foll BHastern Oregon Land 
Co. v. Wilcox, 79 Fed. 719, 255°C6CA 
164 (aff 178 U. 'S. 58, 20 Sct 271, 44 
Ti eds 870). 13 McCarver v. Herzberg, 
120 Ala, 523, 25 S 3; Huntington v. 
Donovan, 183 Cal. 746, 192 P 543; San 
Jose Land, etc., Co. v. San Jose Ranch 
Co, 129. Cale 613 > 62> BP  269— late) 189) 
U.S. 177,23 SCt 487, 47 L. ed.- 765]. 
See Northern Pac. R. Co. v. Miller, 
20 Wash. 21, 54 P 603 (holding that, 
where a grant was made for a main 
line and a branch road and there was 
a conflict, the construction of the 


branch road entitled the company to. 


only one half of the land within the 
overlap, although the grant for the 
main line was forfeited). 

[a] State legislature cannot con- 
fer on one company forfeited lands of 
another.—Chicago, ete., R. Co. v. U. 
S.,°159 Ur Ss 372516 SCt 26,240 Eh ed 
185 [aff 46 Fed. 502]; McCarver v. 
Herzberg, 120 Ala. 523, 25 S 3. 

[b] Southern Pacific grant of 1871 
and Atlantic and Pacific grant of 1266. 
—Lands lying’ within either the 
grdnted or the indemnity limits of 
the grant made to the Atlantic & Pa- 
cific Railroad Company by the Act of 
July 27, 1866 were not subject to 
selection as indemnity lands by the 
Southern Pacific Railroad Company, 
under Act March 38, 1871, § 23, not- 
withstanding the Atlantic & Pacific 
Railroad Company had forfeited its 
grant by the Act of July 6, 1886, be- 
fore the Southern Pacific Railroad 
Company made its selection. South- 
ern (Pac. ReaCo. V.nUs S022 OU eu olbO. 
32 SCt 325, 56 Li. ed. 551 [aff 167 Fed. 
514, 938 CCA 150]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


« 


§§ 385-391] 


within the place limits of the elder grant may be se- 
lected by a railroad company having a later grant 
within whose indemnity limits the lands lie.*4 

[§ 386] r. Revocation of Grant. Where by a true 
construction of an act of congress granting public 
lands to a state in aid of railroads the state ac- 
quires a beneficial interest in the land, the act is 
irrepealable and a subsequent act attempting to re- 
voke the grant is void.®> But the grant may be re- 
voked if under its terms the state acquired a mere 
naked trust or power to dispose of the land for cer- 
tain specified uses and purposes,®® although even in 
such case, if the state has exercised its power and 
conferred upon a railroad company any right, title, 
or interest in the land, as it was authorized to do, it 
is not competent for congress to afterward repeal 
the grant and divest the title of the company.” 
Where the act making a railroad grant expressly re- 
serves to the government the right at any time to al- 
ter, amend, or repeal it, a part of the grant may be 
withdrawn and the grant to that extent superseded.®$ 

[§ 387] s. Disposition of Lands—(1) Power of 
State. By accepting a grant of lands in aid of rail- 
roads a state becomes the trustee of the United 
States, and as such its power of disposition of the 
lands is limited to the purposes expressed in the 
act creating the trust,°® and the lands can be dis- 
posed of only as authorized by the act,®° and any 
application or disposition of the lands by the state 
in violation of the terms of the grant is absolutely 
void.® 

[§ 388] (2) Power of Railroad Company. A 
power given by act of congress to a railroad compa- 
ny to mortgage its aid lands, etc., for means to con- 


54, Southern Pac. R. Co. v. Bovard, | Ala. 523, 25 S 3. 
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See Swann y. Miller, 
82 Ala. 530, 1 S 65; 
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struct and operate its road, does not include the pow- 
er to sell and assign them.° Where a purchaser 
from a railroad company has taken possession un- 
der his purchase and is still holding it undisturbed, 
but in a suit by the railroad company to enforce a 
vendor’s lien sets up the defense that the railroad 
company had no authority to sell the land and that 
he acquired no title, the burden of proof is upon 
him.®3 : 

[§ 389] (3) Selection of Lands for Sale. Where 
lands to be sold were to be selected, a sale by the 
road of any specific parcels, not exceeding the quan- 
tity earned and lying within the limits specified in 
the grant, was, to that extent, an effectual selec- 
tion.°* Under a particular grant, where a railroad 
company commenced its selection on any twenty 
miles which it had earned, the title to all the land 
within the limits embraced in the grant became vest- 
ed in it together with the right of disposal,*® but 
conveyances of other lands were ineffective in so far 
as they purported to include lands which were outside 
the prescribed limits.®¢ 

[§ 390] (4) Time of Sale—(a) In General. A 
conveyance by the railroad company after the line 
of the road is definitely fixed, although before a pat- 
ent is issued to it, passes the title.S? 

[§ 391] (b) Construction of Road as Prerequi- 
site to Sale. In a number of instances the acts of 
congress granting lands in aid of railroads provided 
for the disposition of portions of the grant from 
time to time as the road progressed,®* permitting, in 
some cases, the disposition of a part of the lands 
before any part of the road was built;®®° but mak- 
ing the construction of certain portions of the road 


37 NW 5387. See Farnsworth v. Min- 


Swann v. Lind- | nesota, etc., R. Co., 92 U. S. 49, 23 L. 


4 Cal. A. 76, 87 P 203 [foll Southern 
Pac. R. Co. v. Lipman, 148 Cal. 480, 
83 P 445; Southern Pac. R. Co. v. U. 
S., 183 U. S. 519, 22 SCt 154, 46 L. ed. 
307; Ryan v. Central Pac. R. Co., 99 
U. S. 382, 25 L. ed. 305, and dist South- 
ern Pac. R. Co. v. Painter, 113 Cal. 

U. S. v. Southern Pac. 
R. Co., 146 U. S. 570, 13 SCt 152, 36 
L. ed. 1091]. 

[a] Grants of same date.—Lands 
within the primary limits of the grant 
to the Atlantic & Pacific Railroad 
Company under the act of July 27, 
1866, and within the indemnity limits 
of grant to the Southern Pacific Rail- 
road Company under the same act, 
might, after forfeiture by the At- 
lantic & Pacific Railroad Company of 
its grant by the act of July 6, 1886, 
be selected as indemnity lands by 
the Southern Pacific Railroad Com- 
pany. U.S. v. Southern Pac. R. Co., 
223 U. S. 565,,32 SCt 326, 56 L. ed. 
553 [mod 167 Fed. 510, 98 CCA 146]; 
Southern Pac. R. Co. v. Arnold, 162 
Cal. 726, 124 P 829. 

55. Rice v. Minnesota, etc., R. Co., 
1) Black (GUsS:) 358)" Li “Led. 147. 
See U. S. v. Minnesota, etc., R. Co., 1 
Minn. 127. 

56. Rice v. Minnesota, etc., R. Co., 
} Black (USS.) 1358, 17 i. ‘ed. 147: 

57. Rice v. Minnesota, etc., R. Co., 
supra. See Crapo v. Troy Tp., 98 
Mich. 635, 57 NW 806. , 

58. Northern Pac. R. Co. v. Dudley, 
85 Fed. 82 (holding that the effect of 
the various steps taken by the gov- 
ernment in reference to the Cceur 
a’Alene Indian reservation, in north- 
ern Idaho, including the act of March 
3, 1891, and the two treaties ratified 
by it, was to withdraw it from the 
operation of the prior grant of alter- 
nate sections to the Northern Pacific 
Railway Company, and to restore the 
northern portion of the reservation to 
the public domain). 

59. Galloway v. Doe, 136 Ala. 315, 
34 S 957; McCarver v. Herzberg, 120 
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sey, 70 Ala. 507. 

60. See Courtright v. Cedar Rapids, 
etc., R. Co., 35 Iowa 386 (specific pro- 
vision of statute involved). 

61. Galloway v. Doe, 136 Ala. 315, 
34 S 957; McCarver v. Herzberg, 120 
Ala. 523, 25 S 3. See Swann v. Miller, 
82 Ala. 530, 1 S 65; Swann v. Lind- 
sey, 70 Ala. 507. 

[a] Right to object to disposition. 
—Where congress gave lands to a 
state for railroad purposes, and for 
“no other,” and the state, granting 
the great bulk of them to such pur- 
poses, allowed settlements by pre- 
emption, where improvement and oc- 
cupancy had been made on the lands, 
prior to the date of the grant by 
congress, and since continued, a pur- 
chaser from the railroad company of 
a part which the state had thus 
opened to preémption could not ob- 
ject to the act of the state in having 
thus appropriated the part, the rail- 
road company having, by formal ac- 
ceptance of the bulk of the land, un- 
der the same act which opened a frac- 
tional part to a preémption, itself 
waived the right to do so. Baker v. 
Gee, 1 Wall. (U. S.) 333, 17 L. ed. 563. 

62. Southern Pac. R. Co. v. Esqui- 
bel, 4 N, M. 337, 20 P 109. 

63. Mathis v. Tennessee, etc, R. 
Co., 83 Ala. 411, 3 S 793. 

64. Jackson, etc., R. Co. v. Davi- 
son, 65 Mich. 416, 32 NW 726, 65 Mich. 
437, 37 NW 537. 

65. Jackson, etc., R. Co. v. Davison, 
supra. 

66. Jackson, ete., R. Co. v. Davi- 
son, supra. 

67. Bull v. Campbell, 225 Fed. 923, 
141 CCA 47 [app dism 242 U. S. 610 
mem, 37 SCt 167 mem, 61 L. ed. 525 
mem]; Stanton v. Crane, 25 Nev. 114, 
58 P 53. 

Necessity for issuance of patent to 
railroad company see supra § 320. 

68. Jackson, etc., R. Co. v. Davison, 
65 Mich. 416, 32 NW 726, 65 Mich, 437, 


ed. 530. 

69. Courtright v. Cedar Rapids, 
etc., R. Co., 35 Iowa 386 [aff 21 Wall. 
(U. S.) 310, 22 L. ed. 582, and foll 
Miller v. Iowa Land Co., 56 Iowa 374, 
9 NW 316]; Jackson, etc., R. Co. v. 
Davison, 65 Mich. 416, 32 NW 726, 65 
Mich. 437, 37 NW 587. 

[a] Location of lands to be first 
sold.—Under the act of congress of 
May 15, 1856, granting alternate sec- 
tions to the state of Iowa in aid of 
railroads and authorizing a sale of the 
first one hundred and twenty sections 
before any portion of the road was 
built, the choice of such one hundred 
and twenty sections was not confined 
to any specific locality, but they 
could be chosen anywhere within a 
continuous twenty miles. Courtright 
v. Cedar Rapids, ete., R. Co., 35 Iowa 
386 [aff 21 Wall. (U. S.) 310, 22 L. 
ed. 582]. 

{[b] Exhaustion of power to sell 
not presumed.—Where a railroad 
company is shown to have certain 
lands within the prescribed distance 
from its line, and the record fails to 
show that it has sold any other lands 
granted to aid in its construction, it 
cannot be presumed that it had pre- 
viously exhausted the power given it 
by the grant to sell one hundred and 
twenty sections before doing any 
work of construction. Swann v. Lar- 
more, 70 Ala. 555. 

[c] Approval of state.—Where the 
act of congress granting land to a 
state allows a certain portion there- 
of to be sold before construction of 
the railroads, and an act of the state 
legislature granting the land to the 
state imposes no further restriction 
upon the right of the company to sell, 
the company may sell land within 
such amount before construction, and 
without the knowledge, consent, or 
approval of the state. Courtright v. 
Cedar Rapids, ete., R. Co., 35 Iowa 386 
[aff 21 Wall. (U. S.) 310, and foll 
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a condition precedent to the disposition of any more 
land,‘® and a conveyance in disregard of such a 
condition did not pass any title,“ even though the 
lands conveyed are subsequently earned by the rail- 


road company.*? 


[§ 392] (5) Sale to Actual Settlers. 
land grant acts contain provisions that the land 
shall be sold to actual settlers only in quantities, and 
for a price, not to exceed a specified amount,’*? and 
under some of the state statutes persons who have 
settled in good faith on railroad lands prior to the 
time when the line of the road was definitely fixed 
and located are given the right to purchase the land 
on which they have settled, at a fixed price.74 
the fact that one was in actual occupancy of land 
patented to a railroad company did not of itself give 
him a superior right to purchase the same from the 
railroad, as against another between whom and him- 


self there was no privity.7® 


[§ 393] (6) Contracts of Sale.*® 
road company has contracted to sell land claimed as 


Miller v. Iowa Land Co., 56 Iowa 
371, 9 NW 316]. 

70. See Farnsworth v. Minnesota, 
tC hs Co, 92 U.S. 4957 23 deed. 
530; Denny v. Dodson, 32 Fed. 899, 13 
Sawy. 68. 

71. Farnsworth v. Minnesota, etc., 
R. Co., 92 U.S. 49, 23 L. ed. 530 [foll 
Schulenberg v. Harriman, 21 Wall. 
(U. S.) 44, 22 L. ed. 551]; Swann v. 
Miller, 82 Ala. 530, 1S 65; Swann 
v. Lindsey, 70 Ala. 507 [toll . Gallo- 
way v. Doe, 136 Ala. 315, 34 S 957]; 
Sioux City, Ct, Rs Conny. Osceola 
County, 43 Iowa 318; Jackson, etc., 
R. Co. v. Davison, 65 Mich. 416, 32 
NW 726, 65 Mich. 487, 37 NW 537. 

[a] Conveyance void or voidable. 
—(1) According to some cases con- 
veyances of the type under considera- 
tion have been regarded as void. 
Jackson, ete., R. Co. v. Davison, 65 
Mich. 416, 32 NW 726, 65 Mich. 437, 
37 NW 537, (2) In other cases they 
have been regarded as voidable only. 
St) Paul} ete.) Ry Cov. SG-Paul,, etc, 
Re Cos, bt. Wed, 272. [rev.. on) other 
grounds 68. Fed. 2, 15° CCA. 167. (aff 
18 SCt 946 mem, 42 'L. ed. 1212 mem) ]. 

[b] The statute of limitations, 
even if applicable in such a case, does 
not and cannot commence to run as 
to the lands to which a_ particular 
railroad becomes entitled until the 
completion of that road. Galloway 
v. Doe, 136 Ala. 315, 34 S 957. But see 
St. Louis, ete., R. Co. v. McGee, 75 
Mo. 522, [aff 115 U. S. 469, 6 SCt 123, 
29 L. ed. 446]. 

72. Jackson, etc., R. Co. v. Davison, 
65 Mich. 416, 32 NW 726, 65 Mich, 437, 
37 NW 537. 

73. See statutory provisions. 

[a] Nature of provision.—(1) Pro- 
visions in Railway Land Grant Act, 
April 10, 1869, and Act May 4, 1870 
§ 4, as to sales to actual settlers, are 
not conditions subsequent, a breach of 
which incurs a forfeiture, but are 
valid and enforceable covenants. Ore- 
gon, fete, RiiCo. Wve Us. 1S5,. 4238) Uies. 
393,685 SCt 908, 59 L. ed. 1360; U. 
S. v. Oregon, ete., R. Co., 186 Fed. 
861. But see Warrior River Coal, 
ete., Co. v. Alabama State Land Co., 
154 Ala. 135, 45 S 53 [foll Sullivan 
v. Van Kirk land, etc., Co., 124 Ala. 
225, 26 S 925] (construing Act Cong. 
April 10, 1869, granting lands to Ala- 
bama in aid of the construction of 
railroads). (2) Such provision does 
not create a trust in the company in 
favor of persons who may settle on 
the land, since both the quantity and 
price specified in the act are maxi- 
mum, leaving it discretionary with 
the company to sell a less quantity to 
one purchaser or to make a lower 
price. U. S. v. Oregon, etc., R. Co., 
supra. See Oregon, etc., R. Co. v. U. 
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part of its grant, the contract providing that it will | 
use “ordinary diligence” to procure a patent from 
the United States and will thereupon convey to the 
purchaser, and that “in ease it be finally determined 


that patents shall not issue” to the railroad compa- 


Some of the 


cided that it is 
But 


perfected.*® 


ny for the land it will repay the amount paid in by 
the purchaser, the purchaser cannot rescind the con- 
tract and reclaim the money paid where the railroad 
company has taken all proper steps to procure pat- 
ents and prosecuted and defended expensive litiga- 
tion for that purpose, and it has not been finally de- 


not entitled thereto.*7 Where the 


railroad company’s obligation under its contract calls 
for a complete title, it is not satisfied by the execu- 
tion of a deed which conveys a title which must be 


[§ 394] (7) Patents and Certificates from State. 
A state patent for land as railroad aid land passes 


such title as the state has,*® but does not establish 


that it has any 
that certificates 


S., supra (where the question was not 
considered). (3) Nor does the proviso 
create a contract with a third person 
to sell him a particular tract of land 
on his declaring his purpose to be- 
come a settler thereon or making ac- 
tual settlement and tendering the pur- 
chase price to the company, in the 
absence of any such offer by the 
company, since the act makes no such 
offer on behalf of the government, 
but transfers title to the land to the 
company, which may or may not Sell 
in a particular instance, in it's discre- 
tion. U. S. v. Oregon, Rap iCo., 
supra. See Oregon, etc., 
U. S., supra (where apparently ‘the 
question was not considered). 

{[b] Effect of mortgage—An im- 
plied power of a railroad company to 
mortgage lands embraced in its land 
grants did not carry the right to sell 
on foreclosure, divested of obligations 
of the act of April 10, 1869, and the 
act of May 4, 1870, as to provisions 
for sales to actual settlers. Oregon, 
OtC, wht. COW. WU. (Sarscoet, Oy Sen SO 
SCt 908, 59 L. ed. 1360. 

[c] Provision not repealed or 
abrogated.—The so-called settlers’ 
clause in Railway Land Grant Act 
of April 10, 1869, and Act May 4, 1870 
§ 4, was not abrogated as to Oregon 
lands by any ratification in Sinking 
Fund Act of May 7, 1878, of the trans- 
fer of the California & Oregon Rail- 
road and its land in California to the 
Central Pacific Railroad Company. 
OresonPete pre Corw. US, 238 eS: 
393, 35 SCt 908, 59 L. ed. 1360. 

{d] Waiver or estoppel as to per- 
formance and excuse for nonperform- 
ance.—(1) The United States is not 
precluded from enforcing a covenant 
in railway land grants under the 
act of April 10, 1869, and Act May 4, 
1870 § 4, as to sales to actual set- 
tlers, on the theory of waiver or es~ 
toppel, where the government’s posi- 
tion was that enforcement of such 
covenant was for the courts, and not 
for legislative and executive action, 
and that the matter was one of con- 
struction of the provision. Oregon, 
ete, HR. Conve Ws, Sn ceswunien ogo moO 
SCt 908, 59 L. ed. 1360. (2) Grant un- 
der the act of Aug. 20, 1912, of author- 
ity to compromise with purchasers 
from railroad companies suits brought 
under Joint Resolution April 30, 1908, 
to assert rights of the United States, 
under Railroad Land Grant Acts of 
July 25, 1866, June 25, 1868, and May 
4, 1870, is not a waiver of breaches 
by the railroads of such covenant 
where the suit involves lands exclud- 
ed from the application of the act of 
Aug. 20, 1912. Oregon, etc., R. Co. v. 
U. S., supra. (3) The character of 
lands, as regarding their fitness for 
settlement, is no excuse for violation 


Where a rail- 


title.8° 


Under a statute providing 
or patents from the state shall be 


by railroad company of such cove- 
nant. Oregon, ete., R. Co. v..U. 
supra. (4) See cases supra § 369 
text and note 94 [b]. 

Effect of ih egcats of grants see 
supra §§ 370, 

74 See oe oped provisions. 

fa] Insufficient settlement.— 
Where some two months before a line 
of road was locatéd a person entered 
on land within the grant, built a 
shanty, and dug a well, but did not 
reside on the land or in any way oc- 
cupy the shanty, and during the fol- 
lowing winter, after the location of 
the road, he cut some rails and built 
fences on the land, but never slept 
on the land until about three years 
after the road was located, it was 
held that he was not a settler in good 
faith prior to the time when the road 
was located. Peterson v. First Div. 
St. Paul, etc., R. Co., 27 Minn, 218, 6 
NW 615. 

[b] Residence.—A patentee of 
part of a quarter section of land, who 
had erected a house on such part, 
and lived in it, and cultivated the 
residue of the quarter section, did not 
reside on the residue so cultivated, 
within Ark. Acts (1871) c 289, provid- 
ing that “‘any settler who on or before 
the eighth day of March, 1870, was re- 
siding . - on the lands belonging to 
or claimed by”’ a certain railroad com- 
pany, “‘shall have the right to pur- 
chase the same, not to exceed one 
hundred and sixty acres.” Nix v. 
Allen; 12.50. GSo 29) 5 SCt 10.928) ars 
ed. 675. 

{c] Particular statutes construed. 
—(1) Acts Nov. 26, 1856, and Febr. 1, 
1859. Little Rock, ete., R. Co. v. How- 
ell, 31 Ark. 119. (2) Spec. L. (1862) 
c 20 § 8. Peterson v. First Div. St. 
Paul, Pete; RCo. ce eNiinn get crurG 
NW 615. 

75. Cavanaugh v. Wholey, 143 Cal. 
164, 169, 76 P 979. 

76. Contracts for sale of real prop- 
erty in general see Vendor and Pur- 
chaser [39 Cye 1129]. 

77. 
Co., 185 Cal. 421, 67 P 688 [foll South- 
ern Pac, Co, ww.” Eipman, ©148 Gat 
480, 83 P 445; Cook v. Southern Pace. 
. Co., 4 Cal. ‘A. 687, 88 P 1100] (hola- 
ing that the facts bro ught out by the 
evidence showed that the railroad 
company had not been in any respect 
negligent in its attempts to comply 
with its contract and to secure pat- 
ents for the land). 

78. Booth-Kelly Lumber Co. vy. 
Oregon; etc. (R. Cos 11 WOr.488o 0438 
P 773 [certiorari den 273 UL aS ON 
mem, 47 SCt 99 mem, 71 L. ed. 850]. 

79. Musser v. McRae, 88 Minn. 
409, 38 NW 103. 

80. Musser v. McRae, supra. 
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Wilson v. Southern Pac. R.’ 
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$§ 394-399] 


prima facie evidence of title in fee, such a certificate 
or patent is conclusive evidence of title in fee in the 
absence of any evidence to overcome the presumption 
imported thereby;*! but such a statute merely pre- 
seribes a rule of evidenee for the courts of the state 
and is not binding upon the courts of other states so 
as to make a patent evidence, in such courts, that 
the title had passed from the United States to the 
state.°? ° 
[§ 395] (8) Purchase of Land Certificates Issued 
to Railroad Company. Where a trust deed, execut- 
ed by a railroad company to secure its bonds, pur- 
ported to convey a large number of sections of pub- 
lie lands, being:a portion of what the company 
would be entitled to on the completion of its road, 
the certificates for which were receivable from time 
to time as portions of the road were completed, pur- 
chasers in good faith from the railroad company of 
a part of the certificates, without notice that they 
were covered by said deed of trust, acquired a good 
title free from the encumbrance of the trust deed.*? 
[§ 396] (9) Payment for Lands and Recovery of 
Price. The governor is under no duty to issue a pat- 
ent for railroad aid land sold by the state until it is 
fully paid for.8+ A bona fide purchaser whose title 
has been confirmed by statute®® cannot resist the 
enforcement of the vendor’s lien for the purchase 
money on the ground of the vendor’s defect in title.®® 
[§ 397] (10) Mortgages by Railroad Company.’? 
It is competent for a railroad company, to whom the 
state has granted lands, granted to the state by the 
United States, subject to the rights reserved by the 
United States in its grant, to mortgage the alternate 
sections to the state on its guaranteeing bonds is- 
sued to raise money to construct the road,** and 
where such lands were mortgaged back to the state 
by an instrument containing a provision, authorized 
by statute, that the railroad company should have 
the privilege of “selling said lands, or any part there- 
of, in accordange with the acts of congress granting 
the same,” one who derived title to a portion of 
such lands from a subsequent sale by the railroad 
company, made in direct violation of said acts of 
congress, took subject to the lien of the mortgage.*® 
81. Stringham v. Cook, 75 Wis. 589, 


44 NW 777. 
[a] 


PUBLIC LANDS 


R. Co. v. Prescott, 16 Wall. 
603, 21 L. ed. 373 [rev 9 Kan. 38]. 


Lands covered by a mortgage 
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Rights and obligations of trustees and bondholders. 
The trustees of a mortgage on lands claimed under 
a grant made by congress to aid in the construction 
of a railroad, and also the holders of bonds secured 
thereby, are affected with notice of the conditions 
under which the secretary of the interior was au- 
thorized to issue patents in pursuance of the grant,?° 
and the rights acquired by the trustee are subject. to 
the obligations of the railroad company under its 
grant.°? 

[§ 398] (11) Sale under General Laws of Land 
Not Disposed of by Grantee. Under some of the 
railroad grants, land which is not sold or disposed 
of within a certain time after the completion of the 
road becomes liable to be sold to actual settlers un- 
der the general land laws®? without further action of 
the railroad company®’ or of congress;°* usually 
such sales are to be at the same price as is estab- 
lished for other public lands,®°* and the purchase 
money is to be paid to the railroad company.®* Such 
a provision precludes any sale of the land for taxes 
under state authority prior to the expiration of the 
time limited.®? 

[§ 399] t. Protection of Rights Acquired in Reli- 
ance upon Railroad Grant and Recovery of Price 
from Railroad Company—(1) The Adjustment Act 
and Supplementary Legislation. In the statute 
known as the Adjustment Act, passed for the pur- 
pose of adjusting railroad land grants congress has 
made provision for the protection of the rights of 
citizens of the United States, or persons who have 
declared their intention of becoming such, who have 
in good faith purchased from a railroad company 
land not within its grant.°8 Where such persons 
have purchased land erroneously patented or cer- 
tified to the railroad company, their titles are con 
firmed,®® while if they have purchased land withiz 
the numbered sections prescribed in the grant and 
coterminous with the constructed part of the road, 
but which land has not been conveyed to or for the 
use of the company, and is for any reason excepted 
from the grant, they are entitled to purchase the 
land from the government at the ordinary govern- 
ment price for like lands,! unless the land was at 
GUase) 95. Platt v. Union Pac. R. Co., 99 


U. S. 48, 25 L. ed. 424; Kansas Pac. 
RR. Cova Prescotti6 WwalkeCua ss) 


82. Musser v. McRae, 38 Minn. 409, 
38 NW 1038. 

83. Campbell v. Texas, etc., R. Co., 
4 F. Cas. No. 2,369, 2 Woods 263. 

84. In re Cunningham, 14 Kan, 416. 

{a] Thus neither Act Febr. 23; 
1866 (L. [1866] p 142) entitled “an 
act providing for the sale of public 
jands to aid in the construction of cer- 
tain railroads,’ nor any other act, 
made it the duty of the governor to 
issue a patent for land sold under 
the act of 1866 until “a receipt of the 
state treasurer for full payment” for 
the lands has been presented. In re 
Cunningham, 14 Kan. 416. 

85. See infra § 399. 

86. Southern Pac. R. Co. v. Choate, 
132 Cal. 278, 64 P 292. 

87. Mortgages in general see Mort- 
gages 41 C. J. p 218. 

Railroad mortgages in general see 
Railroads (33 Cyc 483 et seq]. 

88. Wilson v. Beckwith, 140 Mo. 
359, 41 SW 985. 

89. Miller v. Swann, 
RSET Gas, 

90.. Sioux City, etc, R. Co. v. U. 
S., 159 U. S. 349, 16 SCt 17, 40 L. ed. 
surge 

OTS Orezon, f6te.b Ris Coy tv,..U. aS; 
243° U.S. 54:99:37 SCt 1443, 61 L. ed: 
890. 

92. Platt v. Union Pac. R. Co., 99 
U. S. 48, 25 L. ed. 424; Kansas Pac. 


89 Ala, 631, 


executed by the railroad company are 
“disposed of’? within the meaning of 
such a provision and are not subject 
to settlement or preémption at the 
expiration of the time limited. Platt 
Vv. Union Pac. eR. Co.; 999U., 8) 48, 25 Li 
ed. 424. 

[b] ands not within provisions. 
—(1) The land grant to the Burling- 
ton and Missouri River Railroad Com- 
pany made by the act of July 2, 1864, 
was not subject to the proviso in the 
original act of July 1, 1862, giving 
the public the right of settlement and 
preémption if the lands granted were 
not sold or disposed of within three 
years after the entire line of the road 
was completed. Hunnewell v. Bur- 


lington, etc., R. Co., 12 F. Cas. No. 
6;879,. 3 Dill. 313 Pfaff, 22 Wall. 464, 
22; 1.7 ed. +752]. (2) Grant to the 


Southern Pacific Company under Act 
March 8, 1871 § 23 was not subject 
to provisions of § 9 of the same act 
granting lands to the Texas Pacific 
Railroad Company, and throwing 
lands open to settlement and pre- 
emption if not sold within three years 
after completion. Burke v. Southern 
Pac. R. Co., 222 Fed. 97. 

93. Kansas Pac. R. Co. v. Prescott, 
16° Wall. (U. S.) 603, 21 L. ed. 3738 
{rev 9 Kan. 38]. 

94. Kansas Pac. R. Co. v. Prescott, 
supra. ‘ 


603, 21 L. ed. 373 frev. 9 Kan. 38]. 

96. Blatt’ v.. Union) Pac. R= Como 
U. S. 48, 25 L. ed. 424; Kansas Pac. 
Rr eo. Prescott aléswalle wuss) 
608, 21 L. ed. 373 [rev 9 Kan. 38]. 

97. Kansas Pac. R. Co. v. Prescott, 
supra. 

$8. USCA tit 48 §§ 897-899. See 
Brett v. Meisterling, 117 Fed. 768. 

[a] Construction. — The statute 
should be liberally construed. U. S. 
va UW ork, 66" Apps -@Dy-C.): “330 LS ae 
(2a); 302 [certiorari den 273.U. 8S. 
711 mem, 47 SCt 101 mem, 71 L. ed. 
853 mem]. 

99. USCA tit 43 § 897. See Adams 
v. Henderson, 168 U. S. 578, 18 SCt 
179, 42 L. ed. 584 [aff 11 Utah 480, 
40 P 720); U. S. v. Winona, etc., R. 
Conel6b MU Sa 4 63 Gr Oi es, alii 
ed. 789 [aff 67 Fed. 948, 15 CCA 96]; 
Us Sava arand, Rapids ete: een Oo 
154 Fed. 131 [aff 165 Fed. 297]; U. S. 
Vv. Union’ Pac. . Co., 67 Fed. 974, 
15 CCA 122 [app dism 163 U. S. 710 
mem, 16 SCt 1207 mem, 41 L. ed. 316 
memis Un iSiwist. Paul pete, dk. Com 
67 sed. 9%3, 15 CCAS 21” fattall6o ne. 
S. 482, 17 SCt 1001, 41 L. ed. 797]. 

1. USCA tit 43 § 898. See Krue- 
ger v. U. S., 246 U. S. 69, 38 SCt 262, 
62 Ll. ed. 582 [aff 228 Fed. 97, 142 
CCA 508]; Gertgens v. O’Connor, 191 
U. S. 237, 24 SCt 94, 48 L. ed. 163 [aff 
85 Minn. 481, 89 NW 866]. 
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the date of the sale in the bona fide occupation of 
adverse claimants under the homestead or preémp- 
tion laws, whose claims and occupation have not 
been since voluntarily abandoted.? It has also been 
provided by a later act supplementary to the Adjust- 
ment Act that no patent for raitvoad lands held by a 
bona fide purchaser shall be vacated or annulled 
but the title of such purchaser is confirmed.® 

[§ 400] (2) Lands within Provision. The Adjust- 
ment Act confirmed in bona fide purchasers from a 
railroad company the title to lands which, when cer- 
tified under the grant, were public lands of the Unit- 
ed States, and not subject to individual claims, al- 
though at the time the grant attached they had been 
withdrawn from its operation, where they were sub- 
sequently restored to the public domain, were with- 
in the limits of the grant, and were earned by the 
company;* but no protection is given to innocent 
purchasers of lands unlawfully selected by a rail- 
road company as indemnity lands, where the rail- 
road campany has never received any patent or cer- 
tificate therefor. 

Lands granted to state. While it has been recog- 
nized that lands granted to the state of Iowa in 
aid of railroads is within the purview of the Adjust- 
ment Act,® the view has been taken that, where such 
lands were granted by the state to a railroad com- 
pany on condition, and were afterward resumed by 
the state for the failure of the company to comply 
with such condition and reverted to the United 
States, such lands are not lands “excepted from the 
operation of the grant,” within the meaning of the 
Adjustment Act;’ and, therefore, a purchaser from 
the company acquires no right to purchase the lands 


2. USCA tit 43 § 898. See San 
Jose Land, etc., Co. v. San Jose Ranch 


PUBLIC LANDS 


chasers or settlers, 
eC Onion User Lot UMS aD DeOo IS Oe 


[§§ 399-402 


from the United States.® 

[§ 401] (3) Time of Purchase. The Adjustment 
Act affords protection not only as to purchases made ~ 
prior to its ehactment but also as to purchases which 
were made after that time and before the final ad- 
justment of the grant;® and the same is true of the 
supplementary act of 1896 confirming the title of 
purchasers in good faith.1° 

[§ 402] (4) Persons Entitled to Proteetion—(a) 
In General. Im order to entitle a person to protec- 
tion under the Adjustment Act it is essential that he 
should have purchased in good faith.11 Purchasers 
from the railroad company are not protected unless 
they are citizens of the United States, or have de- 
clared their intention of becoming such citizens.+? 
A state corporation is entitled to protection,+* but 
a corporation organized under the laws of a foreign 
country is not.14 The preferential right of purchase 
from the government inures to the benefit of’ a per- 
son seeking to bring settlers on such lands and who 
was given, by written agreement with the railway 
company, the right to purchase land for himself and 
others when title thereto should be acquired by the 
company.'® The grantees in a conveyance of land 
“oranted by said acts of congress” without specific 
description do not become bona fide purchasers of 
any particular tract not then patented to the rail- 
road company and not actually included in the 
grant.?® 

Subsequent grantee. The right of purchase from 
ae government is not limited to the immediate pur- 
chaser from the company but may be exercised by a 
subsequent grantee who has the necessary qualifica- 
tions,?7 and in such ¢ase it is immaterial what were 


11. Ostrom v. Wood, 140 Fed. 294. 
{a] Whether purchaser claims 


Northern Pac. 


Co., 189 U.S. 177, 23 SCt 487, 47 L. ed. 
765 {aff 129 Cal. 673, 62 P 2691; Ben- 
ner v. Lane, 110 Fed. 407; Manley v. 
Tow, 110 Fed. 241. 

3. USCA tit 43 § 900. See South- 
ern Pac. R. Co. v. Choate, 132 Cal. 278, 
64 P 292; Bodcaw Lumber Co. v. Bon- 
nette, 135 La. 369, 65 S 493. 

[al] Rights not affected by possi- 
bility that lands granted in Saline 
County to Union Pacific Railroad may 
also become valuable as mineral 
lands at some future time. Crum v. 
Guffey-Gillespie Oil Co., 117 Kan. 54, 
230 P 299. 

{b] Rights of company.—This 
statute did not confirm the title of a 
railroad company or enlarge its 
rights. U.S. v. Southern Pac. R. Co., 
117 Fed. 544 [aff 133 Fed. 651, 66 CCA 
581 (aff 200 U. S. 341, 26 SCt 296, 50 
L. ed. 507)1]. 

{c] Failure to withdraw lands 
from entry.—The proviso to Act 
March 2, 1896 § 1 that no suit shall 
be brought to recover lands patented 
in lieu of other lands lost by the 
grantee through failure of the gov- 
ernment to withdraw the same from 
entry is a curative provision, and does 
not apply to lands patented after its 
enactment. U. S. v. Great Northern 
R. Co., 254 Fed. 522, 166 CCA 80. 

Se is) LV Aan ty KecC  erkten@O;,.19.0 
Fed. 551, 37 CCA 156. 

{a] Indian lands patented as rail- 
road grants.—The Northern Pacific 
Railroad Company and its successor, 
or their respective vendees of lands 
which were patented in the mistaken 
belicf that they were public lands 
granted to the railroad company by 
the act of July 2, 1864, while in fact 
they formed a part of the Yakima In- 
dian reservation, under the treaty of 
June 9, 1855, with the Yakimas, are 
not entitled to the protection accord- 
ed by Act March 2, 1896 § 1, or the act 
of Dec. 21, 1904, to bona fide pur- 


868, 57 L. ed. 544 [aff 191 Fed. 947, 112 
CCA 359]. 

5. Clark v. Herington, 186 U. S. 
206, 22 SCt 872, 46 L. ed. 4128. 

6: ~See Logan v. Dayis,-233 U. S: 
618, 34 SCt 685, 58 L. ed. 1121 [rev 
147° Iowa 441, 124 NW 808] (hold- 
ing that the land grant under the act 
of May 12, 1864, to the state of Iowa 
in aid of railroads, not having been 
adjusted by the land department, was 
within Adjustment Act March 8, 1887 
§ 1, authorizing the secretary of the 
interior to adjust the same, notwith- 
standing the declaration of Iowa L. 
[1884] c 71, that all lands resumed 
are relinquished to the United States). 

7 USCA tit 48 § 898. 

8. Ostrom v. Wood, 140 Fed. 294. 

9. Logan v. Davis, 233 U. S. 6138, 34 
SCt 685, 58 L. ed. 1121 {rev 147 lowa 
441, 124 NW 808]; U. S. v. Southern 
Pac. Co., 184 U. S. 49, 22 SCt 285, 
46 L. 25 425 [aff 98 Fed. 45, 38 CCA 
637 (aff 88 Fed. 832), appr Neilson 
v. Central Pac. R. Co., 26 Land Dec. 


252; Grandin v. Le Bar, 25 Land Dec. 
194: Carlton v. Seaver, 23 Land Dec. 
108; Briley v. Brach, 22 Land Dec. 
549; Andrus v. Balch, 22 Land Dec. 
238; Sethman v. Clise, 17 Land Dec. 


307, and foll Benner v. Lane, 116 Fed. 
407. (overr Manley v. Tow, 110 Fed. 
241)]. But see Knepper v. Sands, 194 
U. S. 476, 24 SCt 744, 48 L. ed. 1083. 
(the protection afforded by the Ad- 
justment Act does not extend to one 
who purchased, after the date of that 
act, certain unearned lands included 
ina grant to a state, the title to which 
the state, before the passage of the 
Adjustment Act, had resumed by leg- 
islative enactment, upon the railway 
company’s default, and then relin- 
quished to the United States). 

10.) U. S..v. "Southern Pace.) R: ‘Co 
98 Fed. 27, 38 CCA 619 [aff 86 Fed. 
962, and rev on other grounds 183 U. 
S. 519, 22 SCt 154, 46 L. ed. 307]. 


right to have his title confirmed or 
right to purchase from United States, 
good faith is essential to securing the 
protection of the Adjustment Act. 
Ostrom v. Wood, 140 Fed. 294. 

Who are purchasers in good faith 
see infra § 405. 

12. Clark v. Herington, 186 U. S. 
206, 22 SCt 872, 46 L. ed. 1128, 62 P 
1116; U.S. v. Southern Pac. R. Go., 88 
Fed. 832 [aff 184 U. S. 49, 22 SCt 285, 
46 L. ed. 425]. 

13. Ramsey v. Tacoma Land Co., 
196 U.S. 360, 25 SCtr 286, 49 Eh. ed. 
513 [aff 31 Wash. 351, 71 P 1024, and 
foll = S. v. Northwestern Express, 
etc., Co., 164 U. S. 686, 17 SCt 206, 41 
L. ed. 599]. 

14. U.S. v. Southern Pac. R. Co., 
184 U. S. 49, 22 SCt 285, 46 L. ed. 425 
benyie Fed. 45, 38 CCA 637 (aff 88 Fed. 

15. Gertgens v. O’Connor, 191 U. S. 
237, 24 SCt 94, 48 L. ed. 163 [aff 85 
Minn. 481, 89 NW 866, and appr Aus- 
tin v. Luey, 21 Land Dec. 507; Holton 
v. Rutledge, 20 Land Dec. 227; Tel- 
ford v. Keystone Lumber Co., 19 Land 
Dec 11449, 018) Land: Dec 6s inane 
Campbell, 12 Land Dec. 247]. 

16. Southern Pac. R. Co. v. Wyse 
133 Fed. 662, 66 CCA 560 [aff 123 Fed. 
1007, and aff 200 U. S. 354,26 SCt 
298, 50 L. ed. 512]. 

17. U.S. v. Southern Bacuekin Gor, 
184 U. S. 49, 22 SCt 285, 46 T.. ed. 425 
Neos Fea. "45, 38-CCA 637 (aff 88 Fed. 

[a] Effect of laches of original 
purchaser.—Where a purchaser from 
a railroad company of land granted by 
congress and subsequently forfeited 
was guilty of laches, such laches pre- 
cluded the issuance of patent to as- 
signee of such purchaser. U. S. v. 
Work, 56 App. (D. C.) 330, 13 F. (2d) 
302 [certiorari dens 273° Un 4S.) 
mem, 47 SCt 101 mem, 71 L. ed. 853 
mem]. 
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§§ 402-405] 


the qualifications of the original purchaser.1% But 
the subsequent grantee must himself be a bona fide 
purchaser.?® 

[§ 403] (b) Mortgagees.2° The act of congress of 
1887 confirming the titles of purchasers in good faith 
from railroad companies expressly excepts mortga- 
gees from its operation;?! but where a railroad com- 
pany to which a land grant was made, and to which 
lands were certified thereunder as earned, conveyed 
the legal title to such lands in trust for its bondhold- 
ers, and on the foreclosure of a subsequent mortgage 
its equity of redemption was sold, leaving the title in 
the trustees, and subject to the rights of the first 
bondholders, such sale operated to extinguish all title 
and interest of the original grantee in the lands, and 
the trustees and purchaser of the equity of redemp- 
tion became bona fide purchasers, within the mean- 
ing of the statute.2* The act of 1896 does not ex- 
pressly exclude mortgagees from its operation,?* but 
even under that act it is held that mortgagees have 
no other or greater rights than the company itself 
in lands erroneously patented or certified under its 
grant.** 

[§ 404] (c) Settlers under License.?® A mere li- 
cense given by a railroad company to settle upon 
a tract of land does not constitute the settler a pur- 
chaser, within the meaning of the Adjustment Act 
where the company expressly declined to enter into a 
contract of sale.?° 

[§ 405] (d) Who Are Purchasers in Good Faith. 
In order to entitle a person to protection it is only 
necessary that he should have purchased in good 
faith and the presence of all the elements necessary 
to constitute him a technical bona fide purchaser is 
not necessary;27 and so it matters not what con- 

18. U.S. v. Southern Pac. R. Co., { 969, 
184 U. S..49, 22 SCt 285, 46 lL. ed. 


425 [mod 98 Fed. 45, 38 CCA 637 (aff 


88 Fed. 832) ]. 
OU Sa vVeeSOlehern Paces a, Coy 


411. ed. 7895 


PUBLIC LANDS 


U. S. v. Winona, 
eter bon ye ne 463, 17 SCt 368, 
Hema heh 
R. Co., 88 Fed. 832 [aff 184 U. S. 49, 
22 SCt 285, 46 L. ed. 425]. 


54 CCA 545]; 
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structive notice may be chargeable to the purchaser, 
if, in actual ignorance of any defect in the railroad 
company’s title and in reliance upon the action of 
the government in the apparent transfér of title by 
certification or patent, he has made an honest pur- 
chase of the lands:*8 It is, however, essential to 
entitle a purchaser from the railroad company to 
protection that he should have no notice subsequent 
to and independent of the certification or patent. of 
any defect in title,?® and a person cannot claim to 
be a purchaser in good faith if he has notice of facts 
outside of the records of the land department dis- 
closing a prior right.3° But a mere change in the 
opinions of the officers of the government as to the 
validity of the railroad company’s title, although 
made known to persons proposing to purchase from 
such company, is not sufficient to take away from 
the purchasers the protection of good faith.31 The 
fact that a purchaser of lands patented to a railroad 
company holds under a contract, and has paid only 
a portion of the purchase money, does not affect his 
character as a bona fide purchaser.*? But it was 
held that a subsequent purchaser whose purchase 
was a purely speculative transaction and made for 
the purpose of protecting the original purchaser was 
not a bona fide purchaser.** 

Unearned lands. The fact that, at the time a con- 
tract was made for-the purchase of land from a rail- 
road company, its road was not completed, and its 
grant not fully earned, although it was built beyond 
the point where the land was situated, and that it 
was subsequently determined that the land purchased 
did not pass to the eompany, because it had previous- 
ly received and disposed of as much in quantity as 
it had earned, cannot charge the purchaser with 
Wes) 463 pligiS©tns6 See 4 lnewe danse 
Benner v. Lane, 116 Fed. 407. 

[fb] Under the act of Febr. 8, 1887, 


confirming a railroad land grant to 
the assignee thereof, but excepting 


Southern Pac. 


See also 


supra. 

20. Mortgages in general see Mort- 
gages 41 C. J. p 218. 

gis WSCA tit) 43 4§, 897. See. U.S: 
v. Southern Pac. R. Co., 76 Fed. 134. 

22. Oh Sa wareclamt, eter (he Con, 95 
Fed, 551, 37 CCA 156. 

23. USCA tit 43 §§ 900-902. 

O45 u (Si ve Southern Pac, Ry Co, 
117 Fed. 544 [aff 133 Fed. 651, 66 CCA 
581 (aff 200 U- S. 354, 26 SCt 298, 50 
Eiteds 512) ]. 

25. Statutory rights of permissive 
settlers on railroad lands restored to 
public domain see infra § 410. 

26. U. S. v. Holmes, 105 Fed. 41 
{rev on other grounds 118 Fed. 995, 
55 CCA 489]. 

B70 Uses ve -ehicaroy. etch. Co; 
195 U. S.. 524, 25 SCt 113,49 L. ed. 306 
faff 116 Fed. 969, 54 CCA 545]; Gert- 
gens y. O’Connor, 191 U.S. 237, 24 SCt 
94, 48 L. ed. 163 [aff 85 Minn. 481, 89 
NW 866]; U.S. v. Southern Pac. R. 
Co., 184 U. 8. 49, 22 SCt 285, 46 L. ed. 
425 [aff 98 Fed. 45, 38 CCA 637 (aff 
88 Fed. 832)]; U.S. v. Winona, etc., 
R. Co., 165 U. S: 468, 17 SCt 368, 41 
Leds 78 95U.iS. ve. Chicago; ete, R. 
Co.,, 172. Fed. 271. 

{a] Burden of proof.—The grantee 
of a patentee of government land, 
claiming under a void patent, has the 
burden of showing that he is a bona 
fide purchaser, in order to claim the 
benefit of Act Congr. March 2, 1896 § 
2, which protects bona fide purchas- 
ers, whether attacked by the govern- 


ment or a private party. Hunting- 
ne ve Donovan; P83. Cal. 746; 192 P 
43. 

28. Logan v. Davis, 233 U. S. 613, 


34 SCt 685, 58 L. ed. 1121 [rev 147 
Iowa 441, 124 NW 808]; U.S. v. Chi- 
cago, ete, R. Co, 195 U.S. 524, 25 
SCt 113, 49 L. ed. 306 [aff 116 Fed. 


Pe: vy. Southern Pac. R. Co., 76 Fed. 

29; Winona, etc, Ro Cou vee U;) (Ss 
65 SUS. 483,010 wet. ool. ai) be ed. 
798 [aff 67 Ked. 969, 15 CCA 117, and 
GiSt Wer (Saw. VWanonaynete:.) Ea COm shoo 
UES! 4635) U7 SCt 368, 41 We: eds P78 oN: 

[a] Purchaser of tax title of lands 
previously patented to a railroad and 
sold by the railroad could not be con- 
sidered a bona fide purchaser under 
the act of congress of March 3, 1891, 
and Act March 2, 1896 § 2, which 
protect bona fide purchasers of land 
claimed under void government pat- 
ents to railroads where at the time 
of purchase the land office records 
showed a valid desert land entry 
thereon, and the patent under which 
he claims had been declared void by 
decree of a federal court. Hunting- 
ton v. Donovan, 183 Cal. 746, 192 P 543. 

30. Winona, etc, R. Coo v9. S., 
165 U.S. 483, 486, 17.SCt-381, 41.L. 
ed. 798 [aff 67 Fed. 969, 15 CCA 117, 
and dist U. S. v. Winona, etc., R. Co., 
165 U. S. 468, 17 SCt 368, at 
789, and quot Benner v. Lane, 116 Fed. 
407 


“The statute was not intended to 
cut off the rights of parties continu- 
ing after the certification, and of 
which at the time of his purchase the 
purchaser had notice. Only the pure- 
ly technical claims of the government 
were waived.’ Winona, etc., R. Co. 
v. U. S., supra. 

[a] Thus where a preémptor, who 
had filed his claim was in possession 
when the certification was made and 
when the land was purchased by an- 
other person from the railroad com- 
pany, the purchaser was not entitled 
to protection. Winona, etc., R. Co. v. 
aS 165, US Asa hie Ct cole el. 1, 
ed. 798 [aff 67 Fed. 969, 15 CCA 117, 
dist U. S. v. Winona, etc., R. Co., 165 


land occupied by actual settlers (1) 
Subsequent purchasers from the as- 
signee as patentee were not bona fide 
purchasers against occupying settlers. 
U. S. v. New Orleans Pac. R. Co., 248 
Un SH 50le oo IS CteIih. Comiumedemass 
[rev 235 Fed. 846, 149 CCA 158, and aff 
in part and rev in part 235 Fed. 841, 
149 CCA 153]. (2) Under such act, 
as homestead claim was not limited 
to quarter section on which improve- 
ments were made, it was incumbent 
on those who purchased land to ascer- 
tain boundaries of settler’s claim. 
McNary Lumber Co. v. U. S., 6 F. (2d) 
864. 

SLi. UU. S:-v- Southern Pacey Coy, 
184 U. S. 49, 54, 22 SCt 285, 46 L. ed. 
425 [aff 98 Fed. 45, 38 CCA 687 (aff 
88 Fed. 8§382)] (where it was said: 
“A party may have notice of conflict- 
ing claims and still, in the exercise 
of an honest judgment as to the right- 
ful owner, buy property and pay for 
it, and be acting in good faith’’). 

32. U.S. vy. Southern “Pacl3Ry Cos, 
88 Fed. 882 [aff 184 U. S. 49, 22 SCt 
285, 46 L. ed. 425]. 

Sco U.S: ve Southern Pac! Rs Cos 
184 U. S. 49, 22 SCt 285, 46 L. ed. 425 
[mod 98 Fed. 45, 38 CCA 637 (aff 88 
Fed. 832)]. 

[a] Rendering legal services and 
making advances for taxes.—One who 
paid nothing for the land except by 
giving his legal services and making 
advances of money in the way of tax- 
es, under his agreement with the orig- 
inal purchaser * protect it in its 
purchase money and receive for him- 
self whatever he could obtain over 
and above that sum, was not a bona 
fide purchaser. U.S. v. Southern Pace. 
En Cong Lose Unc onus en SCla aera ee 
L. ed. 425 [mod 98 Fed. 45, 38 CCA 637 
(aff 88 Fed. 832)]. 
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knowledge of facts which would, as a matter of law, 
affect the good faith of his purchase.?* 

Conclusiveness of determination. The Adjustment 
Aet commits the determination of the good faith 
of purchasers to the land department and its find- 
ing that a purchase was made in good faith will not 
be disturbed unless clearly shown to have been based 
on an erroneous construction of the law.?> 

[§ 406] (5) Reservations in Deed from Company. 
The statutory provisions confirming the title of bona 
fide purchasers as against the United States do not 
operate to free the title of a purchaser of reserva- 
tions contained in the railrdad company’s deed to 
him.?° 

[§ 407] (6) Adverse Rights of Individual Claim- 
ants. One who enters on public land and constructs 
a pipe line thereon, under a claim of ownership of a 
water right, is entitled to the protection afforded 
vested ditch and water rights by act of congress,** 
as against subsequent purchasers of the land from 
a railroad company, whose only claim to such land 
rests upon the right of purchase from the United 
States, given by the Adjustment Act.2% When the 
issue is between individual claimants, purchasers 
from defaulting railroad companies of unearned 
lands are not to be favored over other good faith 
claimants without regard being paid to the actual 
equities of such persons, but the respective rights of 
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edge, and that the good faith of the 
homestead settler was not impeached 
by the fact that the land when he 


T§§ 405-408 


such contesting claimants must be settled accord- 
ing to the established and recognized rules of equity 
and public policy.®® 

[§ 408] (7) Recovery of Price from Railroad 
Companies. The acts confirming the titles of per- 
sons who have purchased in good faith from rail- 
road companies lands not within the grant also au- 
thorize a recovery by the government from the rail- 
road companies of the price of such lands;*#° and it 
is established that these provisions are a valid ex- 
ercise of the power of congress.4! ‘The effect of 
such provisions is to give a right of action to recov- 
er the value of Jand previously patented and sold, 
when the sum sought to be recovered does not ex- 
ceed that received by the company for the land;*? 
and a suit for such recovery is within the cognizance 
of a court of equity where the sales cover numerous 
tracts and were made during a series of years and 
the bill prays for a discovery and accounting with 
respect thereto.4? A suit may be brought against the 
railroad company where, although no elaim to the 
land has been presented to the land department, it 
appears that there is a basis for one.*4# It is no de- 
fense that some of the lands involved were sold by 


.the company for less than the government price, 


where it received a larger average price for the lands, 
taken as a whole,*® nor will the fact that the com- 
pany has not yet received the full quantity of land 
662, 66 CCA 560 [aff 123 Fed. 1007 


mem])]; 'U. S. v. Southern Pac. R. Co., 
157 Fed. 96 [aff 186 Fed. 737, 108 CCA 


34. Linkswiler v. Schneider, 95 
Fed. 203. ; 

35. Linkswiler v. Schneider, su- 
ra. 


Conclusiveness of determinations of 
land department in general see infra 
§§ 484-488. 

36. Adams v. Henderson, 168 U. 
bis 8, SCUs1L79, 425 Li ed. 584 tate 
11 Utah 480, 40 P 720]. 

87. USCA tit 43 § 661. 

88. San Jose Land, etc., Co, v. San 
Jose Ranch Co., 189 U. S. 177, 23 SCt 
487, 47 L. ed. 765 [aff 129 Cal. 673, 62 
PP 269]. 

39. Benner v. Lane, 116 Fed. 407. 

{a] Protection of homestead and 
preémption claimants.—(1) A provi- 
sion in an act of congress confirming 
the title of bona fide purchasers from 
the railroads that such confirmation 
should not apply to any tract “upon 
which there were bona fide preémp- 
tion or homestead claims” on a cer- 
tain day “arising or asserted by actual 
occupation of the land under color of 
the laws of the United States and all 
such preémption and homestead 
claims are hereby confirmed,” did not 
vest title in the preémption and home- 
stead claimants to the land occupied 
by them, but merely confirmed their 
claims as they then stood, leaving it 
incumbent on them to comply with 
the requirements of the law in the 
usual manner before acquiring title. 
Cunningham v. Metropolitan Lumber 
Co., 110 Fed. 332, 49 CCA 72 [certio- 
rari den 187 U.S. 647 mem, 23 SCt 
846 mem, 47 L. ed. 347 mem]. (2) 
The right of a bona fide homestead 
settler upon public land, which, while 
within the limits of a railroad grant, 
was never earned nor patented there- 
under, and to which the company and 
the state had forfeited their rights 
under the terms of the grant many 
years prior to his settlement, to make 
entry of such land under the home- 
stead law upon its restoration to the 
public domain, was superior to the 
right and equity of one claiming the 
jland under a contract of purchase 
from the railroad company entered 
into for speculative purposes, after 
the land had been improved by the 
settler, and while he was residing 
thereon with his family, of which 
facts the purchaser had actual knowl- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


settled upon it was within the limits 
of a railroad grant, under which it 
had been withdrawn from market, 
where he had knowledge that the 
terms of the grant had not been com- 
plied with, nor the land earned there- 
under, and good reason to believe that 
it would be restored to the public do- 
main, as it in fact was. Benner v. 
Lane, 116 Fed. 407. 

[b] Where a homestead settler 
surrendered possession to the railroad 
company before the time when he 
could have proved up under his en- 
try,. yielding to the construction then 
given to railroad grants by the land 
department, and the company after- 
ward sold the lands to bona fide pur- 
chasers, the homestead settler could 
assert no right to the land as against 
such purchasers. Wagstaff v. Col- 
lins; (9.7 Meda :3,.88,6C AG 9. 

[c] Rejection of occupant’s or set- 
tler’s claims.—(1) Where lands were 
acquired by a railway company by 
patent, the validity of which the goy- 
ernment never questioned, and were 
conveyed to plaintiff, his title was 
prima facie valid as against a pur- 
chaser of alleged settlers’ claims, 
whose application to homestead lands 
had been rejected as conflicting with 
the railway’s approved selection. Iatt 
Lumber Co. v. Hartbehrens Lum- 
ber Co.# 1348 la, 281, 630, SA 908. Wx?) 
In an action involving land patented 
to a railroad company, which defend- 
ant claimed by actual occupancy and 
plaintiff under the patentee, no es- 
toppel available to defendant can be 
based upon the act of congress of 
Febr. 8, 1887, binding the railroad 
company patentee to abide by the de- 
cision of the commissioner of the gen- 
eral land office in all controversies be- 
tween itself and actual settlers, where 
the decision of the commissioner was 
against the defendants. Iatt Lumber 
Co. v. Faircloth, 132 La. 906, 61 S 866. 

40. USCA tit 43 § 897. 

417 southern iPaccins Con wan Uaese 
200' U.S. 341, 26 SCt 296, 50 Li. ed. 
SOT. Patines "Fed. 651, 66 CCA 581 
(aff 117 Fed. 544), and foll South- 
ern ‘Pac. Ry Cov. US., 200 US. 354s 
26 SCt 298, 50 L. ed. 512 (aff 133 Fed. 


607 (mod on other grounds 228 U. 8. 
618, 83 SCt 717, 57.L. ed. 993)]; Ore- 
gon, ete., R. Co. v. U. S., 144 Fed. 832, 
75 CCA 486 [aff 133 Fed. 953]. See 
Oregon, etc., R. Co. v. Hammond, 273 
US. TOU 247 2SCt "99" Ti eile wed oou 
(holding that Congress can relieve 
parties concerned from effect of cove- 


nants contained in railroad land 
grants). 
[a] “Irrespective, therefore, of the 


act of Congress the Government had 
the right .. . to sue the railroad 
company and recover the value of the 
lands so wrongfully received and sub- 
sequently conveyed. The acts of Con- 


gress really inure to the benefit of the - 


railroad company and restrict the 
right of the Government, for they 
provide that the recovery shall in no 
case be more than the minimum Goy- 
ernment price. In other words, the 
Government asks only its minimum 
price for public land, no matter what 
the valne of the tracts or the amounts 
received by the company may be.” 
Southern Pac. R. Co. v. U. S., 200 U. S. 
341, 353, 26 SCt 296, 50 L. ed. 507. 


42. Oregon, etc., R. Co. v. U.S., 144 
opal 8382, 75 CCA 486 [aff 133 Fed. 
o . 

43. U.S. v. Southern Pac. R. Co., 


157 Fed. 96 [aff 186 Fed. 737, 108 CCA 
607 (mod and aff 228 U. S. 618, 33 SCt 
717, 57 L. ed. 993)] Cwhere the court 
took the view that the case was of a 
class of which equity could take juris- 
diction, and that it was doubtful 
whether the account was so compli- 
cated as to require resort to equity, 
the error was harmless). 


44. (U.0 Ssivs’ Orezon,) ‘etey TRicCos 
122 Fed. 541. 
[a] In order to warrant a decree, 


proof must establish all those facts 
upon which the right to cancellation, 
but for the intefvention of the bona 
fide purchaser’s claim, depends. U.S. 
v. Oregon, etc., R. Co., 122 Fed. 541. 

45. Southern iPacaiRu Cos, Vases 
133 Fed. 662, 66 CCA 560 [aff 123 Fed. 
1007, aff 200 U. S. 354, 26 SCt 298, 50 
L. ed. 512, and foll Southern Pac. R. 
Cok vs. UiSae 200) U2 Se Sal 6 See 
296, 50 TL. ed. 507 (aff 133 Fed. 651, 
66 CCA 581 [aff 117 Fed. 544])]. 


ass tyes wed? in ode th P 
Me de . S i 
as ete, 
ia i 


§§ 408-411] 
to which it is entitled prevent a recovery, where 
there are sufficient other lands within its indemnity 
limits from which it may select to make up the de- 
ficiency.*® The fact that the error in issuing pat- 
ents to a railroad company for land to which it was 
not entitled was that of the land department is no 
defense to an action by the United States to recover 
the value of the land, where the error did not pre- 
vent the company from obtaining all the land to 
which it was entitled under the grant;47 but a rail- 
road company will not be held liable for the value of 
lands erroneously certified to it or to a state for it 
where at the time of such certification other lands 
were open to certification which could have been 
rightfully certified, but the government has since dis- 
posed of such lands so that there remains no way of 
filling the grant.*® In a suit by the government to 


cancel the erroneous certification of lands to the 


state for the benefit of a railroad company, a decree 
will not be granted against the company for the 
value of lands sold by it to a bona fide purchaser 
where the government has not asked such decree.*® 

{§ 409] (8) Purchasers from Railroad Forfeiting 
Grant. The rights of a purchaser from a railroad 
which subsequently forfeited its grant are deter- 
mined in accordance with the particular statutes 
and acts of congress applicable to the situation.®°® 
An act of congress forfeiting and resuming title to 
lands not earned by the completion of a railroad, 
but confirming the title of purchasers from the com- 
pany of such lands, does not confirm the title of a 


46. Southern Pac. R. Co. v. U. S. 
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paid by it to the road, the contract 
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purchaser at an unauthorized tax sale under state 
authority.>? 

[§ 410] (9) Permissive Settlers upon Land Re- 
stored to Public Domain. Congress has given to all 
persons who have settled and made valuable and 
permanent improvements upon any odd-numbered 
sections of land within a railroad withdrawal, in 
good faith, and with the permission or-license of the 
railroad company, and with the expectation of pur- 
chasing the same, the right to purchase not exceed- 
ing one hundred and sixty acres of the same from 
the United States if, for any cause, it shall be re- 
stored to the public domain,®? and the right so given 
a settler is not defeated by the fact that after the 
withdrawal has been set aside the land is included 
within the boundary of a forest reservation, created 
by proclamation of the president, before it has been 
surveyed.®? Under another statute applicable where 
grants to railroads have been forfeited and the lands 
restored to the. United States,°4 the right of pur- 
chase extends to persons who took possession and 
made improvements under a circular letter of the 
railroad company announcing that persons making 
improvements would be given a right to purchase 
in preference to others,°® although they have not aec- 
tually settled on the lands.*¢ 

[§ 411] 2. Grants of Rights of Way and Land for 
Station Purposes, Etc.°’—a. Congressional Grants. 


‘Congress has from time to time made various grants 


to particular railroads of rights of way through the 
public domain;°*® and, although there is authority to 


mere assignee of the first grantee and 


supra [foll Southern Pac. R. Co. v. 
U. S., supra]. 

47. U. S. v. Southern Pac. R. Co., 
117 Fed. 544 [aff 133 Fed. 651, 66 CCA 
581 (aff 200 U. S. 341, 26 SCt 296, 50 
L. ed. 507)]. 

48. U.S. v. Winona, etc., R. Co., 
165 U.S. 468, 17 SCt 368, 41 L. ed. 
789 [aff.67 Fed. 948, 15 CCA 96, and 
foll U. S. v. Grand Rapids, etc., R. 
Go., 154 Fed. 131 (aff 165 Fed. 297, 
91 CCA 265) ]. 

“The mistake of the, officers of the 
Government cannot be both potent 
to prevent the railroad company ob- 
“taining its full quota of lands, and at 
the same time potent to enable the 
Government to recover from the com- 
pany the value of lands erroneously 
certified.” U. S. v. Winona, etc., R 
Co., supra. 

49. U. S. v. Winona, etc., R. Co., 


supra. 
50. See cases infra this note. 
[a] Right of recovery.—(1) Good 


faith purchasers are entitled to re- 
cover from the railroad whose title 
was defeated by the United States the 
amount of two dollars and fifty cents 
an acre paid by them to the United 
States to perfect or confirm their ti- 
tle. Hamrnond v. Oregon, etc., R. Co., 
117 Or. 244, 243 P 767 [certiorari den 
273 U. S. 707 mem, 47 SCt 99 mem, 71 
L. ed. 850]. (2) The purchasers were 
not regarded as in pari delicto with 
railroad, nor were they derelict in 
respect of the violation of conditions 
of the grant. Hammond v. Oregon, 
ete, R. Co., supra. (3) In view of the 
Chamberlain-Ferris Act June 9, 1916, 
a lumber company, which in good 
faith purchased some nineteen thou- 
sand acres of land from a railroad 
company, in violation of the grant of 
the land to the road, providing that it 
should be sold only to actual settlers 
in quantities not greater than quar- 
ter sections, and for not more than 
two dollars and fifty cents an acre, 
was entitled to recover from the rail- 
road, whose title was defeated by the 
United States, the amount of two 
dollars and fifty cents an acre paid 
by it to the United States to perfect 
its title, but not the total illegal price 


between it and the road not having 
been “void;” that is, a mere nullity. 
Booth-Kelly Lumber Co. v. Oregon, 
ete, RCo. 98 Orel, W938. P4650 24) 
Payment to United States to perfect 
title to lands purchased from railroad 
selling it in violation of the terms of 
a grant is not a voluntary payment. 
Hammond v. Oregon, ete., R. Co., su- 
pra. (5) Nor is such payment a pen- 
alty. Hammond v. Oregon, etc., R. 
Co.; supra: ~ (6): The railroad isnot 
excused from liability by the fact 
that if not paid the money would be 
devoted to worthy purposes, such as 
education and highways. Hammond 
v. Oregon, etc., R. Co., supra. (7) Nor 
is the purchaser so precluded from re- 
covering by the Chamberlaia-Ferris 
Act June 9, 1916. Hammond v. Ore- 
gon, etc., R. Co., supra. (8) The pur- 
chaser was not required to notify the 
railroad of a compromise in a suit 
by the United States against the pur- 
chaser to forfeit lands purchased 
from the railroad to which the rail- 
road was a party defendant, the rail- 
road’s attorney being present in court 
when the compromise was made. 
Hammond v. Oregon, etc., R. Co., su- 


pra. 

[b] Grant conferred upon anoth- 
er company.—Where an act of con- 
gress provided that if a land grant 
railroad did not perform certain con- 
ditions in a certain time it should 
forfeit all right to lands granted in 
aid of the railroad; that, in case of 
failure to so perform such conditions, 
the legislature might confer the grant 
upon some other corporation upon 
such terms as it should see fit, to 
carry out the purposes of the orig- 
inal act donating the land; and that 
the corporation upon whom the grant 
should be so conferred by the legis- 
lature should be entitled to enjoy all 
of the grant not then lawfully dis- 
posed of, as if the same had been 
originally conferred upon it; and on 
the failure of the grantee to perform 
the required conditions, the legisla- 
ture conferred the grant upon another 
company under an arrangement to 
that effect between the two compa- 
nies, the later grantee was not the 


did not take the unearned lands sub- 
ject to the conveyances of the lat- 
ter company; amd hence patents of 
such lands subsequently issued to the 
later grantee did not inure to the 
benefit of the grantees of the first 
grantee. Shepard v. Northwestern L. 
Ins. Co., 40 Fed. 341. 

51. Sullivan v. Van Kirk Land, etc., 
Co., 124 Ala. 225, 26 S 925. 

52. USCA tit 43 § 893. 

53. Holmes v. U. S., 118 Fed. 995,.- 
55 CCA 409 [rev 105 Fed. 41]. 

54. USCA tit 43 § 906. 

55. Wiseman yv. Hastman, 21 
Wash. 163, 57 P 398. 

56. Wiseman v. Hastman, supra. 

57. Rights of way in Alaska see 
infra § 434. 

58. See statutory provisions; 
cases infra this note. 

[a] Particular statutes construed. 
—(1) Northern Pacific Land Grant 
Act by Act July 2, 1864. Doherty v. 
Northern Pac. R. Co., 177 U. S. 421, 20 
SCt 677, 41 L. ed. 830 [aff 100 Wis. 
39, 75 NW 1079]; H. A., etc., Holland 
Co. v. Northern Pac. R. Co., 214 Fed. 
920, 181,CCA 216 [aff 208 Fed. 598]; 
Northern Pac. R. Co. v. Aas, 20 N. D. 
247, 126 NW 1016. (2) Leavenworth, 
Pawnee & Western Railroad Com- 
pany grant by Act July 1, 1862. 
Stuart v..Union Pac. R. Co.,.227), OS: 
342, oo SCt 338, 5¢ Le ed) 585 fart 178 
Med..-753,, 103 CCA (89). (3)) Union 
Pacific Railroad, Eastern Division, 
grant by Act July 2, 1864, and Act 
July 3, 1866. Stuart v. Union Pac. R. 
Co., supra. ’ 

[b] Power of congress.—It is 
within the jurisdiction of congress to 
grant to a railroad company a right 
of way through public lands of the 
United States in a state or territory, 
and the exercise of such power is not 
dependent on legislative action by 
the state in which the company is in- 
corporated or by the state or terri- 
tory in which the land lies. Reno v. 
Southern Pac. Co., 268 Fed. 751 [aff 
257 Wed. 450]. 

[ec] Strip crossing military reser- 
vation.—Where congress granted a 
strip across a military reservation 
to a railroad under 23 St. at L. 284, 


and 
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the contrary,®°® it has been held that a railroad is a 
highway within the meaning of the statute granting 
the right of way for the construction of highways®? 
over public lands not reserved for public uses.6! In 
1875, however, congress made a general grant to 
any railroad company which filed with the secretary 
of the interior a copy of its articles of incorporation 
and due proofs of its organization thereunder, of a 
right of way through the public domain, to the extent 
of one hundred feet upon each side of the central 
line of the road,°? and also of ground adjacent to 
such right of way for station buildings, depots, ma- 
chine shops, sidetracks, turnouts, and water sta- 
tions, not to exceed in amount twenty acres for each 
station, to the extent of one station for each ten 
miles of its road.° 

|§ 412] b. Prerequisites to Obtaining Benefits of 
Grant—(1) In General. The general act of congress 
granting to railroads the right of way through the 
public lands and land for stations, ete.,.is in the na- 
ture of a general offer;°4 and in order to entitle a 
particular railroad company to the benefits of the 
act, it is necessary that the company shall comply 
with the requirements thereof.°® 

[§ 413] (2) Proof of Organization. The due or- 
ganization of the railroad company and the furnish- 
ing of due proof thereof are conditions precedent 
to the acquirement of a right of way by virtue of the 


and the railroad accepted it and took {R. Co. v. Sture, 32 Minn. 95, 20 NW 
See Burlington, etc., 
Johnson, 38 Kan, 142, 16 P 125. 
railroad 
which had failed to comply with the 
provisions of the act had no right to 
run its road through the land of a 
homesteader who had complied with | 491, 111 
the terms of the homestead law, al- 
though the homesteader had not at 
the time received his patent from the 
government, and could not assail the 
title of such homesteader. 
Re weos VeeDavis, 25 Mia. 91%, 3S 71. 


possession, 
diction over the strip ceased. U. S 
v. Unzueta, 35 F, (2d) 750. [a] 

[d] Evidence held sufficient to 
show that a railroad company had 
acquired by transfer a right of way 
granted by congress. Central Pac. R. 
Con vee Droge, . lil (Cala 32:-4 DIP. 663 

59. Burlington, . ete., R. Co. ‘Vv. 
Johnson, 38 Kan. 142, 16 P 125. 

60. See supra § 159. 

61. Tennessee, etc., R. Co. v. Tay- 
lor, 102 Ala. 224, 148 379 {appr Flint, | ete., 
etc.. FiiCox Mi. Gordon, 41 Mich. 420, | 29, 
3 NW 648; Sams v. Port Royal, etc., 66. 
mR, Co., 15 Sa Ce. 4845 Verdier v. Bort 
.Royal R. Co., 15 S. C. 476, and disappr 
Red River,; ete:, R. Co, v. 


the government’s juris- | 229. 


Thus a 


Sture, 321760 WU, 


Minn. 95, 30 NW 229]. 355) 1; 

Status of railroads as highways in| 19 Or, 240, 23 P 974. 
general see Railroads [33 Cyc 37]. 67. 

62. USCA tit 43 § 934 et seq. See Co., 45 Fed. 812. 


Rio Grande Western R. Co. v. String- [al 
ham, os Wtah W213, 110. 86s" pation 
other grounds 239 U. S. 44, 36 SCt 5, 
60 L. ed. 136] (as to right of rail- 
read company which had constructed 
road prior to enactment of statute, 


to take advantage of it). Sires 
fal The act of congress of March rae eae 
8, 1855, entitled “An Act extending 76h € BQ 


the Provisions of the Act of August 160 U 
four, eighteen hundred and fifty-two, 355) ] 
entitled ‘An Act to grant the Right . 
of Way to all Rail and plankroads 
and Macadamized Turnpikes passing 
through the Public Lands belonging 
to the United States,’ to the Public 
Lands in the Territories of the Unit- 
ed States,” simply extended the act of [a] 
1852, with all its provisions, excep- 
tions, and restrictions, so as to oper- 
ate in the territories the same as in 
the states. Simonson v. Thompson, 
25 Minn. 450. 

[b] Boad not within statute.—A [b] 
short, narrow tramway, up the side 
of a mountain, used only for taking 
ore from and supplies to mines, the ri 
ore cars being hauled up by horses [c] “Profile” 
and let down by gravity, is not a] fined.—(1) 


Seis 


PUBLIC LANDS 


Washington, 
Ceur D’Alene R., 
765 [aff 60 Fed. 981,.9 CCA 303 (aff 
Sgian lo sCy Zodiet Oma edn Cos 
Larsen v. Oregon R., ete., Co., | 330; 


etc., Co., 


Fitzgerald v. Missouri Pac. R. 


It is not the duty of the con-| R. Co., 
tractor who builds the road to file a 
copy of the articles of incorporation 
of the railroad company and proof of [b] 
organization thereunder, 
v. Missouri Pac. R. Co., 45 Fed. 812. 


etc:, .Co., ~ 
[aff 60 Fed. 981, 9 CCA 303 (afe| Kan. 32, 
16 SCt 231, 40 L. ed. 


69. Method of obtaining land for 
station purposes, etc. see infra § 433. 

TO US CAL tite 43 
Grande Western R. 
Power, ete., Co., 16 Utah 125, 51 P 146; fice). 
This duty rests upon the rail- [e] 
road company and not upon the con- 
case 3 pe Naas the roc 
gerald v. Missouri Pac. R. Co., 45 Fed. t 
812 [writ of error dism: 160 U, Gh BBG; | Meteo cherie Geen e ee ee 
16 SCE "389, 40°. edt 536i: 
Filing profile is definite loca- 
tion within act.—Comford vy. 
ie R. Co., 18 N. D. 570, 120 NW 


construed and de- 
“The word 


[96 4ll4i4 


general grant to railroads,®* and the duty of fur- 
nishing such proof rests upon the railroad compa- 
ny.°? Where the law of the territory in which a rail- 
road company is incorporated provides that the due 
incorporation of a company shall, without further 
proof or acts, operate as its organization, the filing 
with the secretary of the interior of a copy of arti- 
cles of incorporation of a railroad under said stat- 
ute, and a copy of the statute, operates as proof of 
the organization.®& 

[§ 414] (3) Filing and Approval of Profile.®® 
The statute requires that any railroad company de- 
siring to secure its benefits shall, within twelve 
months after the location of any section of twenty 
miles of its road, if the same is upon surveyed land, 
and if it is upon unsurveyed land, within twelve 
months after the United States survey thereof, file 
with the register of the land office for the district 
where the land is located a profile of its road,*° and 
upon approval thereof by the secretary of the in- 
terior the same shall be noted upon the plats in the 
local land office,71 and thereafter the lands over 
which the right of way passes are to be disposed of 
subject to such right of way.*2 This provision, how- 
ever, relates merely to the case of a railroad com- 
pany which desires to secure a present grant and 
give to it fixity of location before its road is con- 
structed,7? and the actual construction of the road 


56 L. ed. 1027]. (2) The profile maps 
are not insufficient merely because 
they do not show the elevations, de- 
pressions, and grades of the line, 
Taggart v. Great Northern R. Co., 211 
Fed. 288, 129 CCA 856. But see U. S. 
v. Minidoka, etc, R. Co., 190 Fed. 
CCA: 9323) [rey tons other 
grounds. 235 U. S. 211; 35 SCt 46; 59 
L. ed. 200] (where the view was tak- 
en that something more was required 
than an alignment map or a map of 
definite location). 

USCA tit. 43 § 937. 

[a] Approval should be withheld 
when the profile appears to have been 
made capriciously or for an ulterior 
purpose. Buttz v. Northern Pac. R. 
119 UW S25 by iss Coal OOS 0 men Gas 
St. Paul, ‘ete., R. Co: v. Sage, 71 
Fed. 40, 17 CCA 558 [app dism 18 SCt 
946 mem, 42 L. ed. 1218 mem]; Phe- 
nix, ete., R. Co. v. Arizona Eastern 
9 Ariz. 434, 84 P 1097. See 
Savannah, éte, KR. Cov, Davis, 25 
Bla. 917, 1S 29. 
Presumption.—When a profile 
Fitzgerald | has been approved it is presnmed 
that the preliminary steps necessary 
to such approval ‘have been taken. 
Rierson v. St. Louis, ete., R. Co., 59 
51 P 901. See Moran vy. 
Chicago, ete., R. Co., 88 Nebr. 680, 120 
NW 192 (holding it immaterial that 
the profile of a surveyed line of a 
railroad over public lands was sent 
directly to the secretary of the in- 
terior, instead of being transmitted 
to him through the district land of- 


R. Co. v. 


company 


Savannah, 


ChC.e OO. tia 
52 Fed. 


CUC Tartans COmu We 
52 Fed. 


§ 987. See Rio 
Co. v. Telluride 


Conclusiveness of approval.— 
¢ Approval by the secretary of the in- 
Fitz-| terior of a railroad’s profile filed un- 
1875, showing its claim to lands for 
right of way and stations, is conclu- 
Sive against collateral attack if, when 
so approved, land was public lands of 
the United States subject to entry 
and sale. Jackman v. Atchiison. ete., 
R. Co., 24 N. M. 278, 170 P 1036. 
‘profile,’ as 72. See infra § 436. 


Great 


‘railroad’ within the meaning of the | used in that act, is construed to mean 73. Dakota Cent, R. Co. v. Downey 
statute, Denver, etc., R. Co. v. Bolog- | a ‘map of alignment’ by the sixth sec-| 8 Land. Dec. 115 {foll ‘Jamestown, 
nese, 45 Utah 65, 143 P 129; tion of regulations concerning rail-| etc., R. Co. v. Jones, 177 U. S. 125, 


63. USCA tit 43 § 934. 

64. Red River, etc., R. Co. v. Sture, 
82 Minn. 95, 20 NW 229, 

65. Savannah, etc., R. Co. v. Davis, 
25 Fla. 917, 7 S 29; Red River, etc., 


32 Land Dec. 


road rights of way (approved by Sec- 
retary Hitchcock, February 11, 1904, 
481).” 
Line R. Co. v. Stalker, 14 Ida. Sul ass 
94 P 94 [aff 225 U. S. 142, 32 sect 636, 


20 SCt 568, 44 L. ed. 698 (rev 7 N. 
GLO UG: NW 227) and foll trinese 
lis, ete, Ra iCo. ve Doughty. 2089 Uns: 
251, 28 SCt 291, 52 Li. ed. 474 (aff 15 N, 
D. 290, 107 NW aby. 


Oregon Short 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


vee 


§§ 414-419] 


is a definite location which entitles it to the benefits 
of the grant, although the profile map of the road 


has not been filed.74 


[4 415] (4) Filing Map of General Route. 
provision in an act of congress granting to a railroad 
a right of way through the public domain, that the 
railroad company shall within a specified time des- 
ignate the general route of the road as near as may 
be and file a map of the same in the department of 
the interior, does not affect the grant of the right of 
way, but only furnishes the means by which the 
secretary can withdraw the land within a specified 
distance of such designated route from preémption, 


private entry, and sale.75 


[§ 416] (5) Approval of President. 
grant of a right of way was made to a railroad com- 
pany subject to the approval of the president of the 
United States, and the company filed its map of 
definite location with the secretary of the interior, 
it did everything required of it to obtain title to its 
right of way, and in a suit against a party other than 
the United States, approval by the president must 


be presumed.*® 


[§ 417] c. Lines as to Which Right of Way May 
A railroad company. 


Be Acquired—(1) In General. 


74. U. S—vVan Dyke v. Arizona 
Hasterns he Con. 246 Us 9:0 49, oo Sct 
29, 63 I. ed. 119 [aff-18 Ariz. 220, 157 
P 1019]; Barlow y. Northern Pac, R. 
€o.;_ 240: WU. S..484, 36 SCt 456, 60 L. 
ed. 760 [aff 26 N. D. 159, 143 NW 903]; 
Stuart v. Union Pac. R. Co., 227 U.S. 
342, 33 SCt 338, 57 L. ed. 535; James- 
town, .ete,, R. Co. v. Jones, L77-U. S. 
125, 20 SCt 568, 44 L. ed. 698 [rev 7 
N. BD. 619, 76 NW 227, foll Dakota 
Cent. R. Co. v. Downey, 8 Land Dec. 
115, dist Kansas Pac. R. Co. v. Dun- 
meyer, 113 U. S. 629, 5 SCt 566, 28 
L. ed. 1122; Van Wyck v. Knevals, 
LOGsIU ee o00, 61 SCL os6,5 20 a, eds 
201, and foll Pennsylvania Min., etc., 
Co. v. Everett, etc., R. Co., 29 Wash. 
102, 69 P 628]; Washington, etc., R. 
Co. v. Coeur D’Alene R., ete., Co., 52 
Fed. 765 [aff 60 Fed. 981, 9 CCA 303 
Cates TG0s WS. 27%, oL6 set. zal. AZ0nTs. 
ed. 355)]; Montana Cent. R. Co. v. 
——., 25 Land Dec. 250; St. Paul, 
fear R. Co. v. Maloney, 24 Land Dec. 

0. 

Colo.—Denver, etc., R. Co. v. Ha- 
noum, 19 Colo. 162, 34 P 838. 

Ida.— Johnson v. Spokane Interna- 
tional R. Co., 25 Ida. 389, 1387 P 894; 
Oregon Short Line R. Co. v. Quigley, 
10 Ida. 770, 80 P 401. 

N. M.—Jackman v. Atchison, etc., 
IR Con. 24-N. M. 278, 170 P 1036. 

N. —Comford v. Great Northern 
R. oe 18 N. D. 570, 120 NW 875. 

Or.—Billups v. Comler, 118 Or. 192, 
244 P 10938. 

75.. Southern Paci'Co. v. Reno, 257 
Fed. 450 [aff 268 Fed. 751]; Union 
Pac. R. Co. v. Greeley, 189 Fed. 1, 110 
CCA 571 [app dism 231 U.S. 757 mem, 
34 SCt 324 mem, 58 L. ed. 469 mem]; 


Central, Pac. “R.' Co. Vv... Dyer, 5 FY Cas: 
No. 2,552, 1 Sawy. 641. 

76. Missouri, ete., R. Co. v. Wat: 
son, 74 Kan. 494, 87 P 687. 

77. Washington, CUCM On ove 


Cceur D’Alene Re etc., Co., 160) (aS. 
V7, 16 SCt 231, 40 LL. ed. 
Fed. 981, 9 CCA 303 {aff 52 Fed. 765) ]. 
78. Washington, GUC weer CO. asive 
Cceur D’Alene R., etc., Co., supra. 
{a] Who may object.— Homestead- 
ers of lands in a forest reserve, 


claimed by a railroad as within right | 


of way under the act of congress of 
March 8, 1875 and the act of March 
8, 1899, could not object, as against 
the railroad, that it was beyond its 
charter powers to construct the line 
involved, that being a matter for the 
secretary of the interior when grant- 
ing permission to locate the line; 
moreover, homesteaders had no rela- 
tion to the railroad entitling them to 


355 [aff 60 | 
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can acquire a right,of way through the publie do- 
main as to such line or lines as are described in the 


charter or articles of incorporation,’’ and such lines 


A 


only,** and the act of a company in making sur- 
veys is of no avail until the power to build the road 
upon the surveyed line is in a proper manner as- 
sumed by or conferred upon the company."® 

[§ 418] (2) Change of Location.’° 
company which has obtained approval of a profile 
of its road by the interior department may change 
its route or a portion thereof, providing sueh change 
does not affect intervening rights;%! 
which has exercised its right under its grant, by sur- 


A railroad 


but a railroad 


veying its line and filing a map of its route, cannot 


Where a 


right of way.®? 


subsequently reclaim its grant on changing its line 
of road, so as to affect the rights of one who has pur- 
chased from the government land within the new 


[§ 419] d. Lands Subject to Right of Way and to 
Use for Station Purposes, Etc.—(1) In General. 
The right to appropriate lands for a right of way 
extends to any lands of the United S 


tates not al- 


ready disposed of or reserved,** but reserved lands 


complain. Van Dyke v. Arizona East- 
ern R. Co., 248 U. S. 49, 39.SCt 29, 63 
L. ed. 119 {aff 18 Ariz, 220, 157 P 


1019]. 

79; Washington, ete. R. Co. v. 
Ceeur D’Alene R., etc., Co., 160 U. S. 
77, 16 SCt 231, 40 L. ed. 355 [aff 60 
Hedaco sik coe CGAL SO san 

[a] A company which surveys a 
line over public lands beyond the 
terminal fixed by its charter, and 
afterward files supplemental articles 
of incorporation authorizing an ex- 
tension covering the survey, acquires 
no right of way beyond such termini, 
as against another company which, 
having full powers, makes a survey 
over the same land after the other 
company’s survey, but before the fil- 
ing of its supplemental articles. 
Washington, ete. R. Co. v. Cceur 
DiAlencwR., ete: Co: 605U., Sal 7.70 
SCt 231, 40 L. ed. 355 [aff 60 Fed. 981, 
9 CCA 303 (aff 52 Fed. 765) ]. 


80. Rights of way in Alaska see 
infra § 434. 

81. Washington, etc., R. Co. v. 
Cour D’Alene R., etc., Co., 160 U. S. 


77, 16 SCt 231, 40 L. ed. 355 [aff 60 
Hede 98 9 CGA 7308. (ate 52) Wed. 
(6591; Phoenix, etc., R. Co. v. Arizona 
Eastern R. Co., 9 Ariz. 434, 84 P 1097. 

[a] A rival company which is not 
misled by the acts of the company 
seeking to change the location of its 
right of way through the public lands 
and which has not acquired interven- 


ing rights, cannot complain of such 
change. Washington, etc., R. Co. v. 
Ceour .DrAlenie BR: ete., Co.; 160) U. 


S. 77, 16 SCt 231, 40 L. ed. 355 [aff 60 
Hed. 981, 9 CCA’ 303 (aff 52. Eed. 
765)]7; Phoenix, etc., R. ‘Co. v. Arizona 
Eastern R. Co., 9 Ariz. 4384, 84 P 1097. 

82. Sioux City, ete., Town-Lot, 
Ctc., (CO. ava Griitey, 143) 20. Se 32,712 
SCt 362, 36 L. ed. 64; Smith v. North- 
ern Pace.” R. Co.; 58 pied: Bilis OCA. 
397; Missouri, etc., COwivn Cook, 47 
Kan. 286,020 2 847 [ane 163 U.S. 491, 
16 SCt 10938, 41 L. ed. 239]. 

83. Southern Pac. Co. v. Reno, 257 
Fed. 450 [aff 268 Fed. 751]; Northern 
Pac. R. Co. v. Mitehell, 208 Fed. 469 
[writ, of error dism 213 Fed. 1022 
mem, 129 CCA 665 mem]; Tuttle. v. 
Chicago, etc., R. Co., 61 Minn. 190, 63 
NW 618; Stepan v.. Northern Pac. R. 
Co., 81 Mont. 361, 263 P 425; Jack- 
man v. Atchison, etc., R. Co., 24 N. M. 
278, 170-P' 1086. See Union Pac. R. 
Co. v. Weaver, 110 Kan. 373, 204 P 
1011 (construing Aet Congr. July 1, 
1862, granting Union Pacific R. Com- 
pany right of way across public 
lands). 


are not subject to such appropriation’‘ unless a con- 
trary intention clearly appears.*® 


The status of the 


[a] Lands susceptible of irriga- 
tion.—Lands withdrawn under the act 
of congress of June 17, 1902, known 
as the Reclamation Act (32 U.S. St. 
at L. 388 c 1093), for purposes of ir- 
rigation under an irrigation system 
constructed by the government, 
which lands are subject to homestead 
entry under act of congress, are pub- 
lic lands within the railroad right of 
way act (Act March 8, 1875, 18 U. S. 
St. at L. 482 c 152), and are subject 
to railroad rights of way of any rail- 
road company complying with the 
act of 1875. U.S. v. Minidoka, ete., 
R. Co., 190 Fed. 491, 111 CCA 323 [rev 
on other grounds 235 U. S. 211, 35 SCt 
46, 59 L. ed. 200)]; Minidoka, etc., R. 
Co. v. Weymouth, 19 Ida. 934, 113 P 


Donation claim.—Land was 
“reserved” from sale at the time 
the grant of land to the Northern 
Pacific Railroad Company, under the 
act of congress of July 2, 1864, at- 
tached, although a donation claim un- 
der Oregon Donation Act Sept. 25, 
1850 (Act Sept. 25, 1850 p 76, 9 St. at 
L. 496), embraced it in 1864 such 
claim having been finally located by 
survey wholly outside such land be- 
fore the railroad company selected 
its lands: Northern Pac. R. Co. v. 
George, 51 Wash. 303, 98 P 1126. 

[c] Presence of squatter does not 
affect right. Salt Lake Inv. Co. v. 
Oregon Short Line R. Co., 246 U. S. 
446, 38 SCt 348, 62 L. ed. 823 [aff 46 
Utah 203, 148 P 439]. See also Reno 
v. Southern Pac. Co., 268 Fed. 751 
[aff 257 Fed. 450] (settler who after- 
ward filed preémption claim). 


84. Oregon Short Line R. Co. vy. 
Williams, 30 Ida. 715, 168 P 14. 
[aj  Lhus; after a contract Jpe- 


tween the United States and a state 
segregating lands under Carey Act of 
Aug. 18, 1894, as amended by Act 
Congr. June 11, 1896 ce 420, such lands 
are reserved by the United States, 
and are not public lands within the 
general Right-of-Way Act and are 
not subject to location thereunder, 
Oregon Short Line R. Co. v. Williams, 
30 Ida. 715, 168 P 14. 

85. Dugan v. Montoya, 24 N. M. 
OZ, eo eL Coe 

[a] Thus, under Act Congr. July 
27, 1866 c 278, granting railroad right 
of way over public lands of the Unit- 
ed States and to lands for station 
purposes, without reservation, if it 
elearly appeared that the term ‘‘pub- 
lic lands” was intended to include 
lands previously reserved for specific 
purposes, such intention would pre- 
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land on the date on which the railroad company 
seeks to appropriate it under the general Right of 
Way Act controls, and not its status on the date of 


the act.8® 


[§ 420] (2) Land Subject to Preéxisting Rights— 

Rights in publie lands aequired by 
by entry or settlement under the 
land laws, before the profile of a railroad is filed and 
approved or the road constructed, 
the rights of the railroad under the grant of a right 
of way through the public domain,’? although the 
company qualified to take under the grant and de- 
termined by a final survey the exact location for its 
road across the claimant’s land before the latter 
acquired any rights,®* or although the company has 
done all that is necessary to vest in it the title to 
the specific lands before the issuance of a patent to 
If the road is built across 
the lands of such claimant, he must be compensated 
therefor,9° and no rights of the railroad company 
attach to such lands until the legal requirements as 
to the acquisition of such rights have been complied 


(a) In General. 
an individual, 


the individual claimant.®® 


with.°? 


vail. Dugan v. 
we By 6 Yes a i 

[b] Forest reserve.—(1) In view 
of exceptions in the act of 1875, un- 
less congress grants the right, a rail- 
road can acquire a right of way 
through a forest reserve only through 
the approval of the secretary of the 
interior under Act March 3, 1899 (30 
Styat 02338 te. A427). Chicago, etc., 
CON was Ol, S244) Ue: SOL, 37 St 
625, 61 L. ed. 1184 {aff 218 Fed, 288, 
134 CCA 84]. (2) In this respect the 
secretary ‘has a large measure of dis- 
cretion. Chicago, etc., R. Co. v. U. S., 
supra. (3) Where due approval has 
been given by the secretary, and 
other conditions have been complied 
with, the railroad may acquire a right 
of way through a forest reserve. Van 
Dyke v. Arizona Hastern R. Co., 248 
Ue S149, 39° SCt 29,;63 I. ed. 119° [att 
18 Ariz. 220, 157 Pp 1019]. 


Montoya, 24 N. M. 


86. Jackman V. Atchison, ete., R. 
Co., 24 N. M. 278, 170 P 1036. 
Sia, Wl; S.—Great Northern R. Co. 


v. Steinke, 261 U. S. 119, 43 SCt 316, 
67 L. ed. 564 [rev 48 N. D. 112, 183 
NW 1013]; Minidoka, ete., R. Co. v. 
Uns snes pau ss ald So SCti 46.590 Ta 
ed. 200 [rev 190 Fed. 491, 111 CCA 
323]; Union Pac. R. Co. v. Harris, 215 
ws S. .886; 30 SCt, 138, 54 , ed. 246 
{aff 76 Kan. 255, 91 P 68]; Minneapo- 
His; OLey R CO. N: Doughty, 208 U.S. 
251, 28 'SCt 291, 52 L. ed. 474 [aff 15 
Ni aD, 290, 107 NW 971]; Spokane 
Malis; sete, /R. Co... v. Zeigler, OG. 
S565; 17 Sct 728, 42 L. ed. 79 [aff 61 
Fed. 392, 9 CCA 548]; Washington, 
etc., R. Co. v. Osborn, 16000. 1S.0103; 
16 SCt 219, 40 L. ed. 346; Lilienthal 


v. Southern California R. Co., 56 Fed. 
701. See Northern Pac. R. Co. v. 
Murray, 87 Fed. 648, 31 CCA 183. 


Ala.—Alabama, etc., R. Co. v. Burk- 
- ett, 46 Ala. 560. 

Alaska.—Steele v. Tanana Mines R. 
Co:, 2 Alaska 451, 

Ark.—=St. » Louis, ete, RR: Co. v. 
Budd, 112 Ark. 105, 165 SW 265. 

Colo.—Denver, etc., R. Co. v. Wil- 
son, 28 Colo. 6, 62 P 843. 

Ida.—Washington, etc., R. Co. v. 
Osborne, 2 Ida. (Hasb.) 557, 21 P 421. 

Kan.—Union Pac. R. Co. v. Harris, 
16 Kan. 255, 91.P 683 ‘Chicago, ete:, R. 


pe v. Van Cleave, 52 Kan. 665, 33 P 
472. 
Minn.—Red River, etce., R. Co. v. 


Sture, 32 Minn. 95, 20 NW 229. See 
Radkelty. “Winona, ete:, IRs Co 939 
Minn. 262, 39 NW 624, 42 Minn. 61, 43 
NW 967. 

Mo.—Alexander v. Kansas City, 
ete., R. Co., 1838 Mo. 464, 40 SW 104; 
Kinion v. Kansas City, etc., R. Co., 
118 Mo. 577, 24 SW 636. 


PUBLIC LANDS 


* ; & 


[§§ 419-421 


Failure of occupant to follow legal requirements. 
The grant applies to land which has been entered up- 
on and improved by an individual who, at the time 


when the grant becomes effective, has taken none 


are superior to Abandonment 


N. D.—Doughty v. Minneapolis, 
ete. (Re (Co. 159N. D: -290)5107 NW. 971: 

Okl.—Enid, etc., R. Co. v. Kephart, 
19 OID 1; 91-P 11049. 

Or.—-Johnson y. Bridal Veil Lum- 
bering’ Co,, 24 Or. 182,33 P 528° ar= 
sen v. Oregon R., ete., Nav. Co., 19 
Or. 240, 23 P 974. 

Wash.——Slaght v. Northern Pac.’ R. 
Co., 39 Wash. 576, 81 P 1062; Reidt 
v. Spokane Talis, éte., Ee Os 6 Wash. 
6238, 34 P 150; Enoch Vv. Spokane Falls, 
etc., FuSo.; 6 Wash. BUS OO LEO OO. 

{a] A special grant to a particu- 
lar railroad company of a right of 
way over public lands does not in- 
clude lands which, at the time of the 
passage of the act making th'e grant, 
are subject to an existing, uncan- 
celed homestead entry. Oregon Short 
Line R. Co. v. Fisher, 26 Utah 179, 72 


Po30. x 
{[b] Station grounds.—A home- 
steader, settling on public lands 


prior to filing by a railroad company 
with the register of the land office of 
a profile showing a selection of land 
outside of its right of way as station 
grounds, has a superior right to it, 
unless prior to his settlement the 
company has done acts unmistakably 
evidencing intent to appropriate the 
land for station grounds. Comford 
v. Great Northern R. Co., 18 N. D. 
570, 120 NW 875. 

[e] Cancellation of entry at in- 
stance of adverse claimant.—Where 
A made a homestead entry and B en- 
tered thereon and made a settlement, 
and a railroad appropriated a strip 
across the tract for its right of way, 
and thereafter B by contest secured 
the relinquishment of A to be filed in 
the United States land office, and 
thereafter made homestead entry for 
such land under a preference right, 
and complied with all the provisions 
of the law, the cancellation of A’s 
entry did not cause a reversion of the 
right of way to the railroad company. 
Enid, etc., R. Co. v. Kephart, 19 Okl. 
ty oe Leo: 

{d] Filing map of survey with’ the 
secretary of the interior by a railroad 
claiming a right of way under the act 
of March 8, 1875 is not such an oc- 
cupancy as would ripen into title by 
limitations, or estop subsequent 
grantees of a prior homesteader from 
contesting the validity of the rail- 
road’s claim. St. Louis, ete, R. Co. 
v. Budd, 112 Ark. 105, 165 SW 265. 

[e] That a settler commutes his 
homestead entry does not allow the 
rights of the railroad entering there- 
on for the purpose of acquiring a 
right of way, to become paramount. 
Johnson v. Bridal Veil Lumbering 


of the steps toward the acquisition of the title which 
are necessary to give him an interest in the land such 
as the law recognizes,°? and the railroad company 
may maintain ejectment against such an occupant. 


by claimant. Where, a railroad 


company locates its’ road across land occupied by 
a claimant under the land laws whose title is in- 
choate, and complies with the law, the railroad com- 
pany acquires all the interest of the United States 
in the land within the right of way, subject to the 
contingency of the claimant perfecting his title, so 
that if the claimant abandons the land there im- 
mediately accrues to the railroad company a perfect: 
title as against the United States and all persons 
who then have no rights in the land.®* 

[§ 421] (b) Land within Railroad Aid Grant.°® 
After a railroad has been definitely located and a 
grant in aid of its construction has attached to spe- 
cific lands, such lands cease to be “publie lands 


1796 


Co., 24 Or; £82, 33,2) 528; 

{f] The statute of limitations 
does not begin to run in favor of a 
railroad company in possession of its 
right of way as against a claimant 
who had prior rights under the land 
laws until such claimant, by a full 
compliance with the law, becomes en- 
titled to a patent. Denver, etc., R. 
Co. v. Wilson, 28 Colo. 6, 62 P 843; 
Slaght v. Northern Pac. R. Co., 39 
Wash. 576, 81 P 1062. 

88. Doughty v. Minneapolis, ete., 
RR. Coy 16ND 290-5200 NW 9 72 

89. 
28 Colo. 6, 62 P 843. 

90. Great Northern —R. ~Co. 
Steinke, 261 U. S. 119, 43 SCt 316, 67 
L. ed. 564 [rev 48 N. D. 112,, 183 NW 
1013]; Washington, etc., R. Co. v. Os- 
born, 160 U. S. 103, 16 SCt 219, 40 L. 
ed. 346; Denver, ete., R. Co. v. Wil- 
son, 28 Colo. 6, 62 P 843; Washington, 
etc., R. Co. v. Osborne, 2 Ida. (Hasb.) 
Sole ok es foe 

See also cases supra notes 87-89. 

91. Washington, ete, R. Co. 
Osborne, 2 Ida. (Hasb.) B57, 21 P 42 i 
Slaght v. Northern Pac, es LOK 39 
Wash, 576, 81 P 1062. 

Proceedings to condemn property 
and to assess compensation see Emi- 
nent Domain §§ 300-514. 

$2. U. S.—Union Pac. R.-Co. v. 
Greeley, 189 Fed. 1, 110 CCA 571 [app 
dism 231 U, S. 757 mem, 34 SCt 324 
mem, 58 rad ed. 469 mem]. 

Cal.—Southern Pac. R. Conyv..Bury, 
86 Cal. 279, 24 P 1032; Western Pac. 
Ri cone ws Tevis, 41 Gal. 489. 

Eee ete, R. Co. v. Gordon, 
41 Mich. 420, 2NW 643. 

Mont.—Burton v. Laughrey, 18 
Mont. 48, 44 P 406. 

Utah.—Rio Grande Western R. Co. 
v. Stringham, 38 Utah 113, 110 P 868 
[aff on other grounds 239 U. S. 44, 36 
SCt 5, 60 L. ed. 136]. 

98. Southern Pac. R, Co. v. Burr, 
86 Cal. 279, 24 P 1032. 

94, Great Northern R. 

Steinke, 261 U. S, 119, 43 SCt $36, 67 
L. ed, 564 [rev 48 N. D. 112;.183 NW 
1013]; Alexander v. Kansas City, etc., 
R. Co., 138 Mo. 464, 40 SW 104. See 
Billups v. Colmer, 118 Or. 192, 244 P 
1093 (holding that a railroad com- 
pany which, after receiving a: deed 
from a homestead claimant abandon- 
ing land, completed the road before a 
subsequent homestead entry was en- 
titled to a right of way under the 
general Rieht- of-Way Act). 

95. Lands included in, or excepted 
from, grant in aid of railroads see Su- 
pra §§ 327-345. 

96. When title vests under rail- 
road aid grant see supra §§ 312-314. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Denver, etc., R. Co. v. Wilson, 


oe 


ver 


& 
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. 


and cannot be appropriated by another railroad by 


its right of way.97 
[§ 422] (c) Town Sites. 


97. Washington, etc., R. Co. Vv. 
Northern Pac. R. Co., 2 Ida. (Hasb.) 
550, 21 P 658. 

98. Town sites in general see su- 
pra §§ 100-135. 

99. Harrington v. St. Paul, etc., 
R. Co., 17 Minn. 215. ; 

1. Salt Lake Inv. Co. v. Oregon 
Short Line R. Co., 246 U. S. 446, 38 
SCt 348, 62 L. ed. 823 [aff 46 Utah 
203, 148 P 439]. 

[a] Act Dec. 15, 1870.—Salt Lake 
Inv. Co. v. Oregon Short Line R. Co., 
246 U.S. 446, 38 SCt 348, 62 L. ed. 823 
[aff 46 Utah 203, 148 P 439]. 

2. Indian lands in general see In- 
dians §§ 43-100. 

3. USCA tit 43 § 938. 

[a] Lands not constituted reser- 
vations.—(1i) Order of brigadier gen- 
eral in command of a department of 
the army that to preserve the peace a 
tract of land should be protected 
against settlement by others than 
certain Indians, until surveyed or un- 
til further instructions, does not re- 
serve such land from sale or other 
disposition, so as to prevent railroad 
company: from acquiring right of way 
thereover, in view of Rev. St. (1878) 
§ 463, vesting management of Indian 
affairs in commissioner of Indian af- 
fairs. Northern Pac. "Rae Co.. v- 
Mitchell, 208 Fed. 469 [writ of error 
dism 213 Fed. 1022 mem, 129 CCA 665 
mem]. (2) Recommendation by in- 
spector of Indian department in an 
official report that a tract of land be 
set aside for certain Indians does not 
reserve it from sale or other disposi- 
tion, so as to prevent a railroad com- 
pany acquiring title thereto for its 
right of way, in view of U. S. Const. 
art 4 § 3. Northern Pac. R. Co. v. 
Mitchell, supra. 

4. See Nadeau v. Union Pac. R. 
Co., 253 U. S. 442, 40 SCt 570, 64 L. 
ed. 1002 (construing treaties of 1846 
and 1861 with Pottawatomie In- 
dians); Kindred v. Union Pac. R. Co., 
Dob Us 'S, 582,000 SCG. 750% 56) juv-ed. 
1216 [aff 168 Fed. 648, 94 CCA 112] 
(holding rights of the Indians to 
whom the lands in Delaware Dimin- 
ished Indian Reservation were as- 
signed in severalty under the Treaty 
of May 30, 1860, not infringed by a 
grant to a specified railway of a right 
of way through the public lands made 
by th'e act of July 1, 1862); Maricopa, 
etc., R. Co. v. Arizona, 156 U. S. 347, 
15 SCt 391, 39 L. ed. 447 (holding that 
Act Congr. Jan. 17, 1887 § 2 granting 
to the Maricopa and Phcenix Railway 
Company a right of way, and author- 
ity to construct and operate a road 
thereon, through an Indian reserva- 
tion created by congress within the 
limits of a territory previously or- 
ganized, withdrew the land from the 
act of reservation, to the extent of 
the grant, and for the purposes there- 
of, and reéstablished over the prop- 


Land which has been 
entered as a town site, pursuant to the statute,®® is 
not, according to some eases, subject to appropria- 
tion for a railroad right of way under a subsequent , 
grant,°® but it has been held that under a special 
grant a railroad company was entitled to a right of 
way over publie lands within an incorporated city 
notwithstanding the Town-Site Law. 

[§ 423] (d) Indian Lands.? The general grant of 
rights of way through the publie lands does not ap- 
ply to Indian reservations,* but in some of the grants 
to particular railroads rights of way through Indian 
reservations have been specifically granted. While 
it has been held that lands ceded to the United States 
by an Indian nation are public lands within the gen- 
eral Right-of-Way Act, although the lands so ceded 
were to be sold for the benefit of 
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has been held otherwise in respect of ceded lands 


which are impressed with a trust for the Indians.® 


their dates.1& 
the Indians,® it 


erty and rights withdrawn, the au- 
thority of the territory, including the 
power -to tax); Missouri, etc., R. Co. 
v. Roberts, 152 U. S. 114, 14 SCt 496, 
38 L. ed. 377 [rev 43 Kan. 102, 22 P 
1006] (holding that the Act ‘of Con- 
gress of July 26, 1866, granting lands 
to the Union Pacific Railroad Com- 
pany, operated of itself to extinguish 
the Indian right, and carried both 
title and right of possession). 

[a] Liability to compensate.—A 
railroad company is not liable to com- 
pensate members of an Indian tribe 
whose lands are crossed.by its road. 
een v. Kansas Pac. R. Co., 23 Kan. 

5. Rierson y. St. Louis, etc., R. 
Co., 59 Kan. 325,51. P9101. 

6G.) Minnesota, sete) RiseCo.- fyz 
eS: ‘155 Minn. 446, 194 NW 11, 

7. School lands in general see su- 
pra §§ 161-256. 

Son Uniony Pace gh. eCoscve: wKarees, 
169 Fed. 459; Union Pac. R. Co. v. 
Douglas.County, 31 Fed. 540; Cole- 
man v. St. Paul, etc., R. Co., 38 Minn. 
260, 36 NW 6388 [foll Radke v. Wino- 
na, ete., R. Co., 39 Minn. 262, 39 NW 
624, 42 Minn. 61, 48 NW 967 and foll 
Simonson vy. Thompson, 25 Minn. 
450); Dugan v. Montoya, 24 N. M. 
LLOQ ie Pe 1s. 

Title to school lands acquired by 
state in general see supra § 162. 

9. Ownership, reservation, and dis- 
position of public mineral lands see 
Mines and Minerals §§ 114-439. 

10. Doran v. Central Pac. R. Co., 
24 Cal. 245; Wilkinson v. Northern 
Pac. R. Co., 5 Mont. 538, 6-P 349. 

{a] Illustrations.—(1) The act of 
congress of July 1, 1862 (12 U.S. St. 
at L. 489) § 8, granting a right of way 
to the Central Pacific Railroad Com- 
pany, excepting mineral lands, only 
applies to the alternate sections of 
Jand granted the railroad company to 
aid in construction. Doran y. Cen- 
tral Pac: R,. 'Coy 24 Cal. 245.0012) A 
similar construction has been place 
on the act of congress of July 2, 1864 
(13 U. S. St. at L. 365), granting a 
right of way to the Northern Pacific 
Railroad Company. Wilkinson  v. 
CHER Pac. R. Co., 5 Mont. 588, 6 
P 349. 


11. Ex 'p. Davidson, 57 Fed. 8838. 

12. Rights of way in Alaska see 
infra § 434. 

13. See statutory provisions; and 
cases infra this note. 

[a] Words importing present ab- 


solute grant—A statute providing 
“that the right of way throug the 
public lands be, and the same is here- 
by, granted” to a certain railroad is 
a present absolute grant, and all per- 
sons acquiring any portions of the 
public lands after the passage of 
such act take the same subject to the 
right of way conferred by it for the 
proposed road. St. Joseph, etc., R. 


[§ 424] (e) School Sections.? A grant of a right 
of way applies to sections reserved by the organic 
act of a territory for the purpose of being granted 
to the future state as school lands.® A 

[§ 425] (8) Mineral Lands.? 
grant of a right of way through the public lands in- 
cludes a right of way over mineral lands.?° 

[$ 426] (4) Unsurveyed Lands. 
granting lands for rights of way and stations, etc., 
does not, limit the right to acquire lands for such 
purposes to surveyed lands, and unsurveyed lands 
may be acquired under the grant.?! 

[§ 427] e. When Title Vests; Relation Back and 
Loss of Title in General.1? 
congress making special grants have vested title from 
The general act was a grant in pre- 


A 


congressional 


The general act 


Some of the acts of 


Co. v. Baldwin, 103 U. S. 426, 26 L. 
ed. 578 [rev 7 Nebr. 247, and foll Rid- 
er v. Burlington, etc., R. Co., 14 Nebr. 
120, 15 NW 371]; Central Pac. R. 
Co.s Vv... Dyer; 5) Eis Cas: -Nove2,55 2,008 
Sawy. 641; Missouri, etc., R. Co. v. 
Watson, 74 Kan. 494, 87 P 687, 14 
LRANS 592. 

See also cases infra this note. . 

[b] Particular grants construed 
as grants in prazsenti.—(1) Grant of 
right of way to Union Pacific Rail- 
road Company of July 1, 1862 (12 U.- 


S. St. at L. 489 ce 120 § 2). Nadeau v.- 
Union Pac.) Re Co... 253 sUs seed aoe 
SCt 570, 64 L. ed. 1002. See South- 


ern Pac. Co. v. Reno, 257 Fed. 450 (aff 
268 Fed. 751]. (2) Act July 2, 1864 
(13 St. at L. 365 e 217), granting right 
of way to the Northern Pacific Rail- 
road Company. H. A., etce., Holland 
Co. v. Northern Pac. R. Co., 214 Fed. 
920, 131 CCA 216; Northern Pac R- 
Co. v. Aas, 20 N. D. 247, 126 NW 1016; 
Northern Pac. R. Co. v. McDonald, 91 
Wash. 113, 157 P 222; Northern Pac. 
R. Co..v. Wadekamper, 70 Wash. 392, 
126 P 909. (3) Act July 28, 1866 (14 
St. at L. 210, ec 212), granting right 
of way to the St. Joseph and Denver 
City Railroad Company. St. Joseph, 
ete: Ret Cone Vs Baldwin OSs iwamiss 
426, 26 L. ed. 578. (4) Act March 3, 
1871 (16 St. at L. 573), granting right 
of way to Southern Pacific Company. 
Barnes v. Southern Pac. Co., 16 F. 
(2d) 100 [certiorari den 273 U. S. 766 
mem, 47 SCt 571 mem, 71 L. ed. 881 
mem]. (5) The act of congress of 
Febr. 18, 1888, granting to the Choc- 
taw Coal and Railway Company a 
right of way through the Choctaw In- 
dian nation. Churchill v. Choctaw R. 
Co., 4 Okl. 462, 46 P 508 [foll U.S. 
Vv. Choctaw, etc; Rs Co. (3) Oki 4045 
41 P 729).-(6) Act Conger. July. 27) 
1866 (14 U.S. St. at L. 292), granting 
land to the Atlantic and Pacific Rail- 
road Company for station purposes, 
has the same effect as a patent to 
lands described in the map filed show- 
ing compliance with the terms of the 
grant. Chambers v. Atchison, etc., R. 
Co., 382 Ariz. 102, 255 P 1092. 

[c] Relation back of particular 
grants.—(1) The grant to the Union 
Pacific Railroad Company by Act 
July 1, 1862 § 2, of a right of way, up- 
on identification of the route took ef- 
fect as of the date of the act, and all 
who acquired lands within the right 
of way after such date took subject 
to such granted right. Nadeau v. 
Union Pac. R. Co., 253 U. S. 442, 40) 
SCt 570, 64 L. ed. 1002. (2)y A like 
rule was applied in construing Act 
July 23, 1866 (14 St. at L. 210 ¢ 212), 
granting a right of way to the St. 
Joseph and Denver City Railroad 
Company (St.. Joseph, ete. R. Co. v.. 
Baldwin, 103 U. S. 426, 26 L. ed. 578); 
(3) Act July 2, 1864 (13 St. at. 365 
e 217), granting a right of way to the 
Northern Pacific Railroad Company 
(Northern Pac. R. Co. v. Aas, 20 N- 
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senti of lands to be thereafter identified,14 and when 
the articles of incorporation and proof of organiza- 
tion are filed, a railroad company becomes specifieal- | 7 
ly a grantee under the act;+°> but the legal title to 
the right of way vests upon the filing of the profile 
and its approval by the secretary of the interior,?® 
and not prior thereto,’ unless, of course, the line 
has been constructed; although the title, for some 
purposes at least, relates back to the date of loca- 
When the secretary of the 
interior has approved the maps for station grounds, 
this is an adjudication of the fact that such station 
grounds are necessary for the purposes mentioned, 


* tion of the railroad.1® 


D. 247, 126 NW 1016; Northern Pac. 
R. Co. v. McDonald, 91 Wash. 113, 157 
P 222; Northern Pac. R. Co. v. Wade- 
kamper, 70 Wash. 392, 126,P 909); 
(@aActieMarch 3, stl (16eSts at: 
573), granting right of way to South- 
ern Pacific Company (Barnes _v. 
Southern Pac. Co., 16 F. (2d) 100 
{certiorari den 273 U. S. 766 mem, 47 
SCt 571 mem, 71 L. ed. 881 mem]); 
(5) and the Act of Febr. 18, 1888, 
granting to the Choctaw Coal and 
Railway Company a right of way 
through the Choctaw Indian nation 
(Churchill.v. Choctaw R. Co., 4 Okl. 
462, 46 P 508 [foll U. S. v. Choctaw, 
etc., R. Co., 3 Okl. 404, 41 P 729)). 
(6) It has been recognized that, un- 
der Act March 38, 1869 (15 St. at L. 
324 c 127), authorizing the Union Pa- 
cific Railroad Company, Eastern Di- 
vision, to adopt the roadbed of the 
Denver Pacific Railway & Telegraph 
Company between Denver and Chey- 
enne as a part of its line, and to grant 
to the Denver Company the perpetual 
use of its right of way, the first men- 
tioned company acquired certain 
rights by relation back to grant of 
right of way under Act July 2, 1864 
(3° St. at Ll. 356 ¢ 216). Union Pace. 
R. Co..v. Greeley, 189 Fed. 1, 110 CCA 
571 [app dism 237 U. S. 737 mem, 34 
SCt 324 mem, 58 L. ed. 469 mem]. 
* (7) Where, under Act April 17, 1900 
(31 U. S. St. at L. 134); granting a 
right of way to the Minnesota and 
Manitoba Railroad Company across 
the Red Lake Indian Reservation, 
with the right to take a specified 
quantity of Jand for station grounds 
for each ten miles of road, the com- 
pany had filed a map locating right of 
way and station grounds and subse- 
quently filed a separate map of the 
station grounds the approval of 
the separate map dated back to the 
filing of the original map. Minnesota, 
etc., R. Co. v. Adams, 155 Minn. 446, 
194 NW 11, 407. (8) In passing the 
act of congress of June 8, 1872, grant- 
ing to the Denver and Rio Grande 
Railway Company a right of way 
through the public domain, it was the 
intention of congress to grant to the 
company a present beneficial ease- 
ment in the particular way over 
which the designated routes lay, ca- 
pable, however, of enjoyment only 
when the way ‘eranted was actually 
located and in good faith appropriat- 
ed for the purposes contemplated by 
the charter of the company and the 
act of congress, at which time the 
grant acquired precision and, by re- 
lation, took effect as of its date. Den- 
etcn be Co. Vv. Alling *99" U.S: 
463, 25 L. ed. 488 [rev 5 EF. Cas. No. 
223884: 
Stalker v. Oregon Short Line 
ReeCo,, 225 Ui 8. 142,7932 See (636; 56 
L. ed. 1027]; Noble v. Union River 
Logging R. Co., 147 U. S. 165, 13 SCt 
2 iawn i ed.) d23) fath<20) Di Cy 555; 
and foll Denver, etc., R. Co. v. Alling, 
S90, SS: 463) 25 I. ed. 438. (rev 5 
Gas: No: SOU: See Stepan v. 
Northern Pac. R. Co., 81 Mont. 361, 
263 P 425 (grant has effect of patent). 
15. Jamestown, ete., oR. VCo. ‘v: 
Jones, 177 U. S. 125, 20 SCt 568, 44 
L, ed. 698 [rev 7 N. D. 619, 76 NW 227, 


PUBLIC LANDS 


Loss of title. 


ed fee,?3 giving 


and foll Minneapolis, ete., R. Co. v. 
Doughty, 208 U. S. 251, 28 SCt 291, 
52 L. ed. 474 (aff 15 N. D. 290, 107 NW 
971)]; Noble v. Union River Logging 
FU CoOe LAT Us ios) 165. Lome eu Alero 
led. d23; SWallula » Paes, RR? (Con Ww 
Portland, etc., R. Co., 154 Fed. 902; 
Dakota Cent. R. Co. v. Downey, 8 
Land Dec. 115; Oregon Short Line R. 
COs Vi: Stalker, TAT daemon e ero) 
[aff 225 U.S. 142, 32 SCt 686, 56° L. 


ed. 1027]; Rio Grande, etc., R. Co. v. 
Telluride Power, etc.,, Co., 16 Utah 
125, 51 P 146. 

16. U. S.—Noble v. Union River 


Logging wn Conn Lai aol OOM one 6 
2713 Ta. EG. 123 Satie 2 OD! Oa Sool, 
Oregon Trunk Line y. Deschutes R. 
Colei7 2 Meds 738. 

Ariz.—Pheenix, ete., R. Co. v. Ari- 
zona Hastern R. Co., 9 Ariz. 434, 84 
PELOoT. 

Colo. etc., R. Co. v. Wil- 
son, 28 Colo. 6, 62 P 843. 

Kan.—Chicago, ete., R. Co. v. Van 
Cleave, 52 Kan. 665, 33 P 472. 

Nebr.—Moran y. Chicago, ete, R. 
Co., 8&8 Nebr. 680, 120 NW 192. 

Or.—Larsen v. Oregon R., etc., Nav. 
Con te Orr e240 Zones. 

Utah.—Rio Grande Western R. Co. 
v. Stringham, 38 Utah 113, 110 P 868 
[aff on other grounds 239 U. S. 44, 36 
SCt! 5,..60°L. ed. 136]; Iewis v. Rro 
Grande Western R. Co., 17 Utah 504, 
54 P 981. 

Wash.—Enoch v. Spokane Falls, 
ete, RK. Co, 6. Wash. 393,33.P 966. 

[a] The approval of the profile 
cannot be annulled by the successor 
of the secretary of the interior who 
approved it. Noble v. Union River 
Logging R. Co,, 147 U. Ss 165; 131 Set 
abl, on teed, 12s fart 20D. Eno o5oik 

[b] Report that railroad is com- 
pleted in a good, substantial, and 
workmanlike manner, and as required 
by the act granting a right of way, 
made by commissioners appointed by 
the president, under the act, to ex- 
amine and report whether the road 
was ready for the service contemplat- 
ed, is not a judicial determination 
that the road is constructed where it 
should be, or that the company has 
title to a right of way over the land 
on which the road is constructed, as 
against one holding such land under 
a patent issued by the United States 
without reservation. Smith v. North- 
Se Pac. wR. Coy, 58 Hed. 1385.7) CCA 

{c] Amended map.—Where a rail- 
road’s right of way map, filed under 
the act of March 3, 1875, was re- 
turned to the company for amend- 
ment, and, after amendment, refiled, 
it cannot be assumed that the 
amendments were immaterial, and, in 
the absence of any proof of their 
nature and extent, the date of refilling 
is the time to which rights under the 
approved map relate. Great North- 
ern R.wCo. v. Steinke, 261 U. S. 119, 
43 SCt 316, 67 L. ed. 564 [rev 48 N. 
D. 112, 188 NW 1013]. 

Filing and approval of profile as 
prerequisite to acquisition of right 
of way see supra § 414. 

1 '7cipe CHIGAL OV CEC « Rm COnsvan. Winer 
218 Fed. 288, 134 CCA 83 [aff 244 iO 
Sh aadle Biv) SCt 625, 69 L. ed. 1184]. 


[§§ 427-428 


and the grant attaches,?° and relates back to the 
time of filing the maps.?4 

Where the railroad company’s title 
has duly vested under. the general Right-of-Way Act, 
it can be divested only by‘a forfeiture for a breach 
of eondition, duly declared, or by a voluntary act 
of the company itself.?? 

[§ 428] f. Nature of Estate Acquired. 
been held that the estate acquired by a railroad com- 
pany under thé act of congress granting lands for 
right of way and station grounds, eteé., is more than 
a mere easement, and is a base, qualified, or limit- 


It has 


the right to the exclusive posses- 


See also cases supra text and note 16. 
But see Wallula Pac. R. Co. v. Port- 
land, ete., R. Co., 154 Fed. 902 (where 
the ‘court, without expressly decid- 
ing the point, inclined to the view 
that the title vested upon the filing 
of the profile, although it had not 
been approved by the secretary of the 
interior). 

18. Chicaso; (ete:, oR: ICOs nv Useess, 
218 Fed. 288, 134 CCA 83 [aff 244 U. 
Syeoouemand Sct 625, 69 L. ed. 1184]. 

19s BU S.—Tagegart v. Great North- 
ern R. Co., 211 Fed. 288, 129 CCA 356 
[aff 208 Fed. 455]. 

Ariz.—Pheenix, ete., R. Co. v. Ari- 
zona Hastern R. Co., 9 Ariz. 434, 84 
OST: 

IKkan.—Rierson v. St. Louis, ete., R. 
Co.; 59 Kan. 32, 54 P 901 

Mo.—Kinion v. Kansas City, ete: KR. 
Co., 118 Mo. 577, 24 SW 636. 

Utah. —Lewis’ v. Rio Grande West- 
ern R. Co., 17 Utah 504, 54 P 981. 

fa] Thus lands acquired under 
homestead entry, made after the fil- 
ing of a map of definite location by a 
railroad, but before final approval, 
are subject to the railroad right of 
way. Taggart v. Great Northern R. 
Co., 211 Fed. 288, 129 CCA 856 [aff 208 
Fed. 455]. 

20. Great Northern R. Co. v. Stein- 
ke, 261 U. S. 119, 43 SCt 316, 67 IL. ed. 
564 [rev 48 N. D. 112, 183 NW 1018]; 
Oregon Short Line R. Co. v. Stalker, 
ro Ida. 371, °94 P- 59 [aff 225. U. s 

42, 32 SCt 686, 56 L. ed. 1027]. 

[al An approved map is the equiv- 
alent of a patent.—Great Northern R. 
Co. v. Steinke, 261 U. S. 119, 43 SCt 
316, 67 Lb. ed. 564 [rev 48 N. D; 122, 
183 NW 1013]. 

_ Method of securing land for sta- 
tion purposes, etc., in general see in- 
fra. § 433. 

21. Great Northern R. Co. v. Stein- 
ke, 9262 Ua S09). 48 5SCt 33 C6 Ta lee 
ed. 564 [rev 48 N. D. 112, t83 NW 
1013]; Stalker v. Oregon Short Line 
RR. (Co. 225M. 4S) 142), 13.2) SCt 6386s 56 
eae 1027 [aff 14 Tda. 362, 94 P 56, 

-22. Taggart v. Great Northern R. 
Co., 208 Fed. 455 [aff 211 Fed. 288, 129 
CCA 856]. 

Conditions of grant in general see 
infra § 431. 

PO ite ee in general see infra § 


23. Rio Grande Western R. Co. v. 
Stringham, 239 U. S. 44, 36 SCt 5, 60 
Es eds 136;> Denver, ete., Re (COmave 
Pacific Lumber Cox (Colo. ) 278 P 1022; 
Oregon Short Line R. Co. v. Stalker, 
14 Ida... 371, 94 P 59 [aff 225-U._ Ss. 
142, 32 SCt 63 6, 56 L. ed. 1027]; Ore- 
gon Short Line R. Co. v. Quigley, 10 
Ida. 770, 80 P 401; Stepan v. North- 
oe Pac. ine, (Oveyn Si Mont. 361, 263 P 


[a] Special grants.—(1) In the 
case of a special grant the nature of 
estate depends upon the terms of the 
act. See statutory provisions and 
cases infra this note. (2) Thus under 
some special acts it has been held 
that a limited fee has been acquired. 
Bowman v. McGoldrick Lumber Co., 
38 Ida. 30, 219 P 1063 (construing the 
act of congress of March 2, 1899; 
U. S. Comp. St. §§ 4181-4188); Atchi- 
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sion and use of the land for the purposes contem- 
plated by the law,?* with a reversionary interest re- 
maining in the United States,?° to be conveyed by it 
to the person to whom the land may be patented, 
whose rights will be subject to those of the gran- 
tee of the right of way and station grounds.?¢ 
railroad company cannot dispose of or transfer any 
part of its right of way in any manner which would 


son, etc., R..Co. v. Dugan, 26’ N.. M. 
611, 195 P 514; Dugan v. Montoya, 
24 N. M. 102, 173 P 118 (both con- 
struing Act Congr. July 27, 1866 c 
278). (8) Act Congr. July 2, 1864 c 
Zhi (L3 USS: St. atl. 365), .2rant- 
ing to the Northern Pacific Railroad 
Company a right of way over public 
lands of the United States, granted 
a fee simple title and not a mere 
easement. Northern Pac. R. Co. v. 
Myers-Parr Mill Co., 54 Wash. 447, 
103 P 453. But see Crandall v. Goss, 
30 Ida. 661, 167 P 1025 (construing 
same act as granting limited fee). 
(4) So, under Act Congr. July 1, 1862 
ec 120, as amended by Act Congr. July 
2, 1864 ¢ 216, Union Pacific Railroad 
Company became owmer in fee of a 
right of way, and such right was not 
a mere easement of passage. Union 
Pac. R. Co. v. Davenport, 102 Kan. 513, 
170 P 992. (5) On the other hand, 
the view was taken that Act Congr. 
July 27, 1866 § 2 (14 St. at L. 294 ¢ 
278), granting right of way to the 
Atlantic and Pacific Railroad Com- 
pany, did not carry the fee to the 
right of way, but only an easement 
therein. Mercantile Trust Co. v. At- 
lantic, etc., R. Co., 63 Fed. 910. 

24. Northern Pac. R. Co. v. Mitch- 
ell, 208 Fed. 469 [writ of error dism 
213 Fed. 1022 mem, 129 CCA 665 
mem]; Central Pac. R. Co. v. Benity, 
5 F. Cas. No. 2,551, 5 Sawy. 118; Bow- 
man v. McGoldrick Lumber Co., 38 
Ida. 30, 219 P 1063; Oregon Short 
Line R. Co. v. Stalker, 14 Ida. 371, 94 
P 59 [aff 225 U. S. 142, 32 SCt 636, 56 
L. ed. 1027]; Oregon Short Line R. 
Co. v. Quigley, 10 Ida. 770, 80 P 401. 
See Northern Pac. R. Co. v. Mitchell, 
208 Fed. 469 [writ of error dism 213 
Fed. 1022 mem, 129 CCA 665 mem] 
(an order of the president, reserving 
certain public lands from sale or oth- 
er disposition, was ineffectual as 
against a railroad company, which 
had aiready, prior to such order, ac- 
quired title to such land by locating 
its line of road thereon under a grant 
from congress). 

{a] Reserved easements for ditch- 
es and canals.—(1) Act Congr. Aug. 
30, 1890 c 887 (26 U. S. St. at L. 391), 
reserving to the United States gov- 
ernment an easement for ditches and 

‘canals over all lands west of the one 
hundredth meridian, which might 
thereafter be patented by the govern- 
ment to any entryman, does not ap- 
ply to railroad rights of way acquired 
under Act Congr. March 3, 1875 (US 
CA tit 43 § 934 et seq), granting to 
railroad companies fulfilling certain 
conditions rights of way over the pub- 
lic lands of the United States. Mini- 
doka, etc., R. Co. v. Weymouth, 19 Ida. 
234, 113 P 455. (2) Nor does it apply 
to, or include, easements in railroad 
rights of way granted for specific 
purposes where the fee does not pass, 
and where no patents are issued, and 
where the amount of land covered by 
the easement is not limited in area 


or extent. Minidoka, etc., R. Co. v. 
Weymouth, supra. 
[b] Permanent structures. — In 


construing a special grant of a right 
of way by congress, the view was tak- 
en that the land could not, either with 
or without the consent of the carrier, 
be devoted to permanent structures 
such as tipples for a coal company. 
Ketchum Coal Co, v. Pleasant Valley 
Coale Gon SO aUtahne byl 68 iP a8 Cae 
[c] Ejeetment will lie by the rail- 
road conipany to recover the posses- 
sion of a poption of its right of way 
from one who has wrongfully en- 
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tered thereon. Central Pac. R. Co. v. 
Popity, 5 F. Cas. No. 2,551, 5 Sawy. 


25. Crandall v. Goss, 30 Ida. 661, 
167 P 1025; Oregon Short Line R. Co. 
v. Stalker, 14 Ida. 371, 94 P 59 [aff 
225 U. S. 142, 32 SCt 636, 56 L. ed. 
1027]. 

26. Oregon Short Line R. Co. v. 
Stalker, 14 Ida. 371, 94 P 59 [aff 225 
U. S. 142, 32 SCt 636, 56 L. ed. 1027]. 

27. U. S.—Great Northern R. Co. 
v. Steinke, 261 U. S. 119, 43 SCt 316, 
67 L. ed. 564; Northern Pac. R. Co. v. 
Townsend, 196 U. S. 267, 23 SCt 671, 
47 L. ed. 1044; East Alabama R. Co. 
v. Doe, 114 U. S. 340, 5 SCt 869, 29 L. 
ed. 136; Barnes v. Southern Pac. Co., 
16 F. (2d) 100 [certiorari den 273 
U. S. 766 mem, 47 SCt 571 mem, 71 L. 
ed. 881 mem]; H. A., etc., Holland 
Co. v. Northern Pac. R. Co., 214 Fed. 
920, 181 CCA 216 [aff 208 Fed. 598]; 
Northern Pac. R. Co. v. Spokane, 56 
Fed. 915 [aff 64 Fed. 506, 12 CCA 246 
(app dism 17 SCt 997 mem, 41 L. ed. 
1179 mem)jJ. See Southern Pac. Co. 
v. Reno, 257 Fed. 450 [aff 268 Fed. 
751] (holding alienation unlawful 
without the consent of congress). 

Cal.Central Pac. R. Co. v. Droge, 
171 Cal. 32, 151 P 663. } 

Ida.—Oregon Short Line R. Co, v. 
Quigley, 10 Ida. 770, 80 P 401. 

Kan.—Union Pac. R. Co. v. Heger, 
110 Kan. 368, 204 P 1008; Union Pac. 
R. Co. v. Theden, 104 Kan. 289, 178 P 
441; Union Pac. R. Co. v. Kindred, 43 
Kan. 134, 23 P112. 

Nebr.—See McLucas v. St. Joseph, 
etc., R. Co., 67 Nebr. 603, 93 NW 928, 
97 NW 312, 2 Nebr. (Unoff.) 154, 96 
NW 115. 

N. M.—Atchison, etc., R. Co. v. Du- 
gan, 26 N. M. 611, 195 P 514; Dugan 
v. Montoya, 24 N. M. 102, 173 P 118. 

Tenn.—East Tennessee, etc., R. Co. 
v. Telford, 89 Tenn. 293, 14 SW 7%, 
10 LRA 855. 

Wis.—Yellow River Impr. Co. v. 
Wood County, 81 Wis. 554, 51 NW 
1004, 17 LRA 92. 

[a] A railroad company is not es- 
topped from asserting title to a right 
of way granted to it by congress, 
which it has sold. Central Pac. R. Co. 
v. Droge, 171 Cal. 32, 151 P 663; Un- 
jon Pac. R. Co. v. Theden, 104 Kan. 
289, 178 P 441. 

[b] A railway company which 
purchases at judicial sale the prop- 
erty of another, including a right of 
way granted by congress, takes such 
right of way subject to the same disa- 
bility as its predecessor to alienate 
any part of it, notwithstanding the 
United States was a party, and the 
decree contained a clause cutting off 
its interest in the property conveyed. 
Union Pac. R. Co. v. Heger, 110 Kan. 
368, 204 P 1008. 

[ec] Right of way across track.— 
(1) A railroad company has power to 
dedicate to the public the right of 
way across its track and right of way, 
for this is not an alienation of its 
right of way so as to interfere with 
the purpose of the grant. Northern 
Pac. R. Co. v. Spokane, 64 Fed. 506, 
12 CCA 246 [aff 56 Fed. 915 (app dism 
17 SCt 997 mem, 41 L. ed. 1179 mem) ]. 
(2) Such dedication does not, how- 
ever, vest in the public or in private 
persons any rights therein which 
would prevent the company from con- 
structing an embankment thereon for 
the purpose of elevating its tracks in 
compliance with a city ordinance. H. 
A., etc., Holkand Co. v. Northern Pac. 
R. Co., 214 Fed. 920, 181 CCA 216 [aff 
208 Fed. 598]. 
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sever the right of possession from the franchise to 
operate and maintain a railroad line thereon.27 

[§ 429] g. Width and Location of Right of Way? 
—(1) In General. 
to the full width of right of way prescribed by the 
act making the grant, and is not limited to so much 
as it occupies and uses or is actually necessary for 
the use for which the grant was made.?°® 


A railroad company is entitled 


The pre- 


[d] Conveyance of lands forming 
part of right of way may be validated 
by special act of congress.—North- 
ern Pac. R. Co. v. Concannon, 239 U. 
S. 382, 36 SCt 156, 60 L. ed. 342. 

Abandonment of right of way see 
infra § 438. 

Adverse possession of railroad right 
ae see Adverse Possession §§ 453, 

28. Location of road, termini, and 
stations in general see Railroads [33 
Cyc 111 et seq]. 

29. U. S.—Stuart v. Union Pac. R. 
Co., 227 U.S. 342, 83 SCt 338, 577i 
ed. 535 [aff 178 Fed. 753, 103 CCA 89]; 
New Mexico v. U. S. Trust Co., 172 
U. S. 186, 19 SCt 881, 43 L. ed. 413; 
Northern Pac. R. Co.’v. Smith, 171 
U. S. 260, 18 SCt 794, 43 L. ed. 157. 
See Bell v. Atlantic, etc., R. Co. 63 
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Ariz.—Richardson Real Est. Min., 
ete., Corp. v. Southern Pac. R. Co., 
32 Ariz. 491, 260 P 195; Ainsa v. New 
Mexico, etc., R. Co., 13 Ariz. 320, 114 
P 971. See Van Dyke v. Arizona East- 
ern R. Co., 18 Ariz. 220, 157 P 1019 
[aff 248 U. S. 49, 39 SCt 29, 63 L. ed. 
119] (holding that, where a railroad 
company purchased a right of way 
over a mining location, the width of 
such right of way was limited by the 
terms of the purchase so long as the 
land remained a mining location, but 
not when, by abandonment, it revert- 
ed to the public domain). 

Cal.—Southern Pac. Co. v. Burr, 86 
Cal. 279, 24 P 1032 [foll Burton y. 
Laughrey, 18 Mont. 43, 44 P 406]. 

Colo.—Snow v. Union Pac. R. Co., 55 
Colo. 175, 133 P 1037 [rev on other 
grounds 231 U.S. 204, 34 SCt 104, 58 L. 
ed. 184]. 

Ida.—Oregon Short Line R. Co. v. 
Quigley, 10 Ida. 770, 80 P 401. 

Mont.—Stepan v. Northern Pac. R. 
Co., 81 Mont. 361, 263 P 425. 

Nebr.—Etheredge v. Chicago, ete., 
R. Co., 105 Nebr. 778, 181 NW 928. 

Or.—Billups v. Colmer, 118 Or. 192, 
244 P 1098. See Union Pac. R. Co. v. 
Davenport, 102 Kan. 513, 170 P 993 
(under Act Congr. July 1, 1862 c 120, 
as amended by Act Congr. July 2, 1864 
c 216, the Union Pacific Railroad Com- 
pany acquired a right of way two 
hundred feet on each side of center of 
track). 

[a] Marking width of railroad 
right of way by section foreman, 
showing less than statutory two hun- 
dred feet, did not overcome grant of 
congress. Billups v. Colmer, 118 Or. 
192, 244 P 1093. 

[b] In a suit to enjoin a railroad 
company from cutting trees on its 
right of way, the fact that only a por- 
tion of the right of way granted has 
ever been occupied for railroad pur- 
poses is immaterial. Etheredge v. 
Chicago, étc., R. Co., 105 Nebr. 778, 
181 NW 928. 

[c] Conclusiveness.— The action 
of congress in prescribing the width 
of the right of way is a conclusive 
determination of the reasonable and 
necessary quantity of land to be dedi- 
cated to such use. Northern Pac. R. 
Co. v. Smith, 171 U.S. 260, 18 SCt 794, 
43 L. ed. 157; Southern Pac. Co. vy. 
Burr, .86 Cal. 279, -24 P 1032) [foll 
Burton v. Laughrey, 18 Mont. 43, 44 P 
406]; Oregon Short Line R. Co. vy. 
Quigley, 10 Ida. 770, 80 P 401; Stepan 


-v. Northern Pac. R. Co., 81 Mont. 361, 


263 P 425. 

[d] State cannot impair right by 
limiting the width of the right of 
way established by congress. Cen- 
tral; Pac: R., Coy v..Droge, 171) Cali 32, 
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cise location of the right of way is governed by the 
location of the central line of the road as shown on 
the map filed in the land office, and is not affected 
by the fact that the road as actually constructed 
deviates from such line.?® F 

[§ 430] (2) Right of Way Through Canyons, 
Etc.. The general Right-of-Way Act provides that a 
railroad company whose right of way or whose track 
or roadbed upon such right of way passes through 
any canyon, pass, or defile shall not prevent any 
other railroad company from the use and occupancy 
of such canyon, pass, or defile, for the purposes of 
its road, in common with the road first located.*? 
Where a canyon is broad enough to enable both rail- 
road companies to proceed without interference with 
each other in the construction of their respective 
roads, they should be allowed to do so;*? and if in 
any portion of a canyon it is impracticable or im- 
possible to lay down more than one roadbed and 
track, the court, while recognizing the prior right 
of the railroad company entitled thereto to construct 
and operate that track for its own business, should 
by proper orders and upon such terms as may be 
just and equitable establish and secure the right of 
another railroad company whose route passes 
through the canyon, to use the same roadbed and 
track after completion, in common with the compa- 
ny to which it belongs.?# ; 

[§ 431] h. Conditions of Grant. The grant un- 
der the general Right-of-Way Act,** and also cer- 
tain special grants,°® have been regarded as abso- 
lute and subject to no conditions save those neces- 
sarily implied, such as that the railroad shall be con- 
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structed and used for the purpose designated. A 
railroad company which accepts a special grant of 
a right of way is bound by the conditions imposed by 
the act making the grant.*® . 

[§ 432] i. Conflicting Claims. As between two 
rival railroad companies, each claiming a right of 


. way on the same route over public lands under the 


statute, that one is prior in right which first definite- 
ly adopts the line on which its road is to be built by 
appropriate corporate action, and then files its map 
of the location so adopted,?* and it is immaterial 
which company first entered on the land to make 
surveys or do other work prior to such definite loca- 
tion.*8 Where rival aspirants for the same right of 
way file profiles covering it, it devolves upon the 
secretary of the interior to determine from the facts 
which company has the superior claim to the ap- 
proval of its profile and to give his approval accord- 
ingly.°® While a contest is pending before the sec- 
retary the courts should not assume jurisdiction to 
determine the ultimate right of possession of the 
right of way in controversy;#® but a court should 
upon application of the company showing the great- 
er immediate equity, protect it in the construction 
of its road, by appropriate temporary orders.‘ 

[§ 433] j. Method of Securing Land for Station 
Purposes, Etc.42 The acquisition of the right of way 
by. compliance with the provisions of the general 
Right-of-Way Act is a prerequisite to the attaching 
of any right to land for station purposes, ete.,*? 
and the provision of the statute for the filing of a 
profile applies where it is desired to acquire station 
grounds under the act.‘ Actual construction of 
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151 P 663. 

30. Smith v. Northern Pac. R. Co., 
5S Med. O13, mmCCA 397: 

[a] The grant to the Northern 
Pacific Railroad Company of a right 
of way “‘to the extent of two hundred 
feet in width on each side of said rail- 
road,” did not extend to land more 
than two hundred feet from the line 
of the railroad as “definitely fixed” 
by the map thereof filed by the com- 
pany but within two hundred feet of 
the line of the railroad actually con- 
structed, as against one holding title 
to such land under a patent from the 
United. States without reservation. 

_Smith v. Northern Pac. R. Co., 58 Fed. 
Slow LrCG A: 307. 

31. USCA tit 43 § 935. See Denver, 
etc., R. Co. v. Denver, etc., R. Co., 17 
Fed. 867, 5 McCrary 443. 

32. Denver, etc., R. Co. v. Alling, 
99) UWS. 4:63) 25... .eds 438. [rev 5 
BY UCAS NOs cso Sitcle , 

33. Denver, etc., R. Co. v. Alling, 
supra. 

34. Great Northern R. Co. v. Stein- 
ke, 261 U. S. 119, 43 SCt 316, 67-L. ed. 
564 [rev 48 N. D. 112, 183 NW 1013]; 
H, A., etc., Holland Co. v. Northern 
Pac. R. Co., 214 Fed. 920, 131 CCA 216, 

[a] There is an implied condition 
of reverter on failure to use the land 
for the purposes stated. Rio Grande 
Western R. Co. v. Stringham, 239 U. 
S. 44, 36 SCt 5, 60 L. ed. 136 [aff 38 


Utah 113.5 110 LP 868) -eo Stepan v. 
Northern Pac. R. Co., 81 Mont. 361, 
263 P 425. 


{b] Right of way through a for- 
est reserve.—(1) Under the act of 
March 3, 1899, authorizing the secre- 
tary of the interior to file and approve 
surveys and plats of a right of way 
for a railroad over any forest res: 
ervation, when in his judgment 
the public interest will not be in- 
juriously affected thereby, the secre- 
tary was authorized to impose, as a 
condition of his granting a railroad 
right of way over a forest reserva- 
tion, that the railroad corporation ex- 
ecute a bhoend to pay to the United 
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States all damages to public lands, 
timber, natural curiosities, or other 
public property on the reservation 
by reason of the railroad’s occu- 
pation, and a bond so required and 
executed was not objectionable, ei- 
ther as contrary to good morals, or 
as having been obtained from the rail- 
way company by extortion. U.S. v. 
Bailey, 178 Fed. 302. (2) A railroad 
coinpany which had availed itself of 
advance permission to construct its 
road through a forest reserve granted 
by-the forest office on faith of prom- 
ise to execute a stipulation must ex- 
ecute it or discontinue construction 
and operation of its road. Chicago, 
CLOY ECO, pay eed cullnkos aoa sold 
SCt 625, 61 L. ed. 1184 [aff 218 Fed. 
288, 134 CCA 84]. 

35. St. Joseph, ete., R. Co. v. Bald- 
win, 103 U. S. 426, 26 L. ed. 578 [rev 
7 Nebr. 247]; Wilkinson v. Northern 
Pac. R. Co., 5 Mont. 538, 6 P 349. 

36. Southern Kansas R. Co. v. 
Oklahoma City, 12 Okl. 82, 69 P 1050. 

[a] The Southern Kansas Railway 
Company, having accepted the act of 
congress of July 4, 1884, granting ita 
right of way through the Indian Ter- 
ritory, is bound by the conditions im- 
posed by § 9 of such act, and must 
maintain at its own expense any road 
or highway crossing without condem- 
nation proceedings, and without com- 
pensation or claim for damages, when- 
ever the same may be done without de- 
stroying the use of the improvements 
made by the company for the purpose 
for which congress granted the right 
of way. Southern Kansas R. Co. :v. 
Oklahoma City, 12 Okl. 82, 69 P 1050. 

87. Utah, etce., R. Co. v. Utah, ete., 
R. Co., 110 Fed. 879. See Oregon 
Trunk Line vy. Deschutes R. Co., 172 
Fed. 738 (a railroad company cannot 
attack tle title of another company 
to a right of way over the public 
lands, confirmed to it by the secretary 
of the interior under the statute, un- 
less it shows that at the time of the 
grant it had itself an interest in such 
right of way, and was lawfully en- 


titled to it instead of the grantee). 

38. Utah, etc., R. Co. vy. Utah, etc., 
, 110 Fed. 879. 

39. Noble v. Union River Logging 
Ry Cos LET Ua S.c1 6b). 13 SCtasias 27 oy 
ed. 128; Phoenix, etc., R. Co. v. Ari- 
aon8. Eastern R. Co., 9 Ariz. 434, 84 P 

40. Cosmos Exploration Co. v. 
Gray Bagle Oil Co., 190 U. S. 301, 23 
SCt 692, 24 SCt 860, 47 L. ed. 1064; 
Wallula Pac. R. Co. v. Portland, etce., 
R. Co., 154 Fed. 902; Phoenix, ete., R. 
Co. v. Arizona Eastern R. Co., 9 Ariz. 
434, 84 P1097. See Utah, etc., R. Co. 
Vv. Utah,. ete; ~R. Co; 110, Bea $70: 

Jurisdiction of courts in general see 
infra § 489. 

41. Phoenix, etc., R. Co. v. Arizona, 
etc., R. Co., 9-Ariz: 434, 84 P 109%. 

42. Lands subject to use for sta- 
tion grounds, etc., see passim supra 
§§ 419-426. 

When title vests see supra § 427. 

43. Lilienthal v. Southern Cali- 
fornia R. Co., 56 Fed. 701. 

{a] Filing a map of land desired 
for station purposes before the filing 
of the profile is not sufficient to give 
right to station grounds. Lilienthal 
Viocenern California R. Co., 56 Fed. 

44, Stalker v. Oregon Short Line 
R. Co., 225 U. S. 142, 32 SCt 636, 56 L. 
ed. 1027. 

[a] Amended map.—Where a rail- 
road company surrendered station 
grounds first selected by it, under 
the act of March 38, 1875, and inc:uded 
other station grounds in its right of 
way map filed under that aci, the sec- 
retary of the interior, by approving 
the map, assented to the change, and, 
as the United States did not object, 
others who had no interest in the 
premises at the time had no right to 
complain. Great Northern R.:Co, vy. 
Steinke, 261 U. S. 119, 48 SCt 316, 67 
aes 564 [rev 48 N. D. 112, 183 NW 

[b] Neglect of local land oJicers 
to note on the township plat and tract 
book that under a railroad company’s 
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the railroad is not sufficient, according to some cases, 
as a basis for a claim under the general act of lands 
for station grounds outside the right of way,*® and 
further acts of the company operating as notice of 
an appropriation are necessary.*® 

[§ 434] k. Rights of Way in Alaska. In 1898 
congress enacted a law, similar in many respects to 
the law of 1875,*7 granting the right of way for rail- 
roads through public lands in Alaska, and also land 
for station buildings, ete.*8 Under this act a rail- 
road acquires no right of way over the publie lands 
until the primary survey and plat thereof have been 
made.*® Such a survey and plat reserves the right 
of the railroad company for one year,®° while, upon 
the making of the final survey and filing the definite 
maps of location for a railroad across the public 
lands, the rights of the railroad are reserved perma- 
nently and the land is not subject to any further dis- 
position except subject to such right of way.5t A 
valid location of oil claims on public land prior to a 
survey withdraws such land from entry so that a 
railroad company cannot subsequently obtain a right 
of way over it, or right to use it for terminal pur- 
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liminary lines of a right of way, so that the same 
shall for the first time be located on a placer mine 
location, can be made only with the consent of the 
mine locator or upon condemnation proceedings.°% 
It has also become necessary to construe a special 
grant of a right of way in determining whether or 
not the grant was in futuro or in presenti.®+ 

[§ 435] 1. Construction of Special Grants in Gen- 
eral. Special acts of congress making grants to rail- 
roads of lands for right of way, stations, ete., should 
be construed liberally,®® and are subject to the gen- 
eral rule of construction that the intent of congress 
is to govern.°® 

[§ 436] m. Titles or Rights Acquired after Vest- 
ing of Title to Right of Way.®7 The general Right- 
of-Way Act provides that after due notation on the 
local land office records, as to the approved profile,*§ 
all lands over which the right of way shall pass are 
to be disposed of subject to such right of way,5® 
and, in general, titles or rights acquired in public 


‘lands after a right of way has vested in a railroad 


company under a statutory grant are subject to 
such right of way.®° 


poses, under the statute.>? 


approved right of way map certain 
iland was granted to it for station pur- 
poses does not prejudice or affect the 
company’s title, or. subordinate its 
title to a junior claimant. Great 
Northern R. Co. v. Steinke, 261 U. S. 
119, 43 SCt 216, 67 L. ed. 564 [rev 
48 N. D. 112, 183 NW 1013]; Stalker 
v. Oregon Short Line R. Co., 225 U. S. 
142, 32-SCt 636;°56 Tx ed. 1027. 

[c] ®he rules and regulations of 
the interior department (1) have pro- 
vided that if a railroad company de- 
sires to avail itself of the provisions 
of the statute granting ground for 
station buildings, etc., it must file for 
approval in each separate instance a 
plat showing in connection with the 
public survey the surveyed limits and 
areas of the ground desired (Oregon 
Short Line R. Co. v. Stalker, 14 Ida. 
371, 94 P 59 [aff 225 U. S. 142, 32 
SCt 636, 56 L. ed. 1027]); (2) and 
that when there is received from the 
office of the secretary of the interior 
a copy of an approved plat of the 
ground selected by the company for 
station purposes, etc., the local offi- 
cers shall mark the township plat 
accordingly, and make the necessary 
notes on the tract books (Oregon 
Short Line R. Co. v. Stalker, supra); 
(3) and note on the certificate of en- 
try of any such lands, in addition to 
the note concerning the right of way, 
that the entry is permitted subject 
to the use and occupation of such 
railroad company for station purposes 
(Oregon Short Line R. Co. v. Stalker, 
supra). 

{d] Rights under special grant.— 
Where a railroad by Act Congr. July 
27, 1866 c 278, was granted all “neces- 
sary grounds” for its station, switch- 
es, etc., and filed a map with the land 
office showing its claim to certain 
land, which was acquiesced in, a pri- 
vate individual cannot litigate with 
the railroad the question of necessity. 
Dugan v. Montoya, 24 N. M. 102, 173 
Pass 

45. Comford v. Great Northern R. 
Co., 18 N. D. 570, 120 NW 875. 

[a] But the fact that the com- 
pany has completed its road before 
it has filed a profile does not prevent 
it from obtaining station grounds un- 
der the statute, if land is public land 
when it applies therefor. Jackman v. 
Atchison, ete, R. Co., 24 N. M. 278, 
170 P 10386. 

46. Comford v. Great Northern R. 
Co, LSeN. D.. 5705120 NW. 875; 

[a] Construction of stockyards 
within limits of the right of way do 
not operate as notice to an intending 
homestead settler on public land of 
an appropriation by the railroad com- 


A change in the pre- 


for station grounds. Comford  v. 
Great Northern R. Co., 18 N. D. 570, 
120 NW 875. : 

47. See supra § 411. 

48. USCA tit 48 § 411. 

49. Steele v. Tanana Mines R. Co., 
2 Alaska 451, 

50. Steele 
supra. 

51. 
supra. ; 

52. Alaska Pac. R., etc., Co. v. Cop- 
per River, etc., R. Co., 160 Fed. 862, 
87 CCA 666. 

53. Steele vy. Tanana Mines R. Co., 
2 Alaska 451. 

54. See infra this note. 

{a] In construing Act June 30, 
1906 (34 St. at L. 798 c 3921) grant 
ing to the Alaska Central Railroad 
Company a right of way along the 
navigable waters in Alaska, and a 
special right of way over any roadway 
along the waters of Resurrection Bay, 
it was held that the first part of the 
grant was one in futuro, depending 
upon the locating of the right of way 
and the ascertainment of its neces- 
sary nearness to the navigable waters 
for efficient construction and opera- 
tion, but the grant on Resurrection 
Bay, and upon any roadway estab- 
lished along the shore was a grant 
in presenti. Alaska Cent. R. Co. v. 
Dooley, 4 Alaska 184. 

55. Nadeau v. Union Pac. R. Co., 
ables S. 442, 40 SCt 570, 64 L. ed. 
1 

56. Moon v. Salt Lake County, 27 
Utah 435, 76 P 222. 

{a] Lands included.—Act Congr. 
Dec. 15, 1870 (16 U. S. St. at L. 395), 
granting to the Utah Central Railroad 
Company a right of way through the 
public lands from a point at or near 
Ogden City in the territory of Utah 
“to Salt Lake City” in such territory, 
and land for necessary grounds for 
stations, workshops, depots, etc, 
should not be construed as limiting 
the grant to the boundary of Salt 
Lake City, but authorized the con- 
struction of the road over public 
lands within the city limits. Moon 
vee Lake County, 27 Utah 436, 76 P 
222. 

57. Rights of way in Alaska see 
supra § 434. 

58. Filing and approval of profile 
in general see supra § 414. 

59. USCA tit 43 § 937. 

60. U. S.—Great Northern R. Co. 
v. Steinke, 261 U. S. 119, 43 SCt 316, 
67 L. ed. 564 [rev 48 N. D. 112, 183 
NW 1013]; Jamestown, etc., R. Co. 
vy. Jones, 177 U. S. 125, 20 SCt 568, 
44 L, ed. 698; Bybee v. Oregon, etc., 


v. Tanana Mines R. Co., 


Steele v. Tanana Mines R. Co., 


[§ 437] n. Forfeiture. The general Right-of-Way 
pany of land outside its right of way |[R. Co., 139 U. S. 


663, 11 SCt 641, 35 
L. ed. 305; St. Joseph, ete., R. Co. v. 
Baldwin, 103 U. S. 426, 26 L. ed. 578; 
Reno v. Southern Pac. R. Co., 268 Fed. 
751 [aff 257 Fed. 450]; Union Pac. R. 
Co. v. Greeley, 189 Fed. 1, 110 CCA 571 
[app dism 231 U. S. 757 mem, 34 SCt 


-324 mem, 58 L. ed. 469 mem]; Nielsen 


v. Northern Pac. R. Co., 184 Fed. 601, 
106 CCA 581; Stuart v. Union Pac. 
R. Co. 178 Fed... 753) 103 CCA.389 fait 
227 U. S. 342, 33 SCt 338, 57 L. ed. 
535]; Central Pac. R. Co. v. Dyer, 5 
F. Cas. No. 2,552, 1 Sawy. 641. 

Cal.—Doran vy. Central Pac. R. Co., 
24 Cal, 245. 

Ida.—Johnson v. Spokane Interna- 
tional R. Co., 25 Ida. 389, 137 P 894; 
Oregon Short Line R. Co. v. Quigley, 
10 Ida. 770, 80 P 401; Hamilton v. 
SPORES: etc., R. Co., 3 Ida. 164, 28 P 


Kan.—Union Pac. R. Co. v. Weaver, 
110 Kan. 373, 204 P 1011; Union Pac. 
R. Co. v. Davenport, 102 Kan. 513, 170 
P 993; Missouri, etc., R. Co. v. Wat- 
son, 74 Kan. 494, 87 P 687. 

Minn.—Tuttle vy. Chicago, etce., R. 
Co., 61 Minn. 190, 63 NW 618 [foll 
ald v. Thompson, 25 Minn. 

50]. 

Mo.—Alexander v. Kansas City, etc. 
R. Co., 138 Mo. 464, 40 SW 104; Kinion 
v. Kansas City, ete., R. Co., 118 Mo. 
577, 24 SW 636. 

Mont.—Stepan v. Northern Pac. R. 
Co., 81 Mont. ‘361, 263 P 425; Smith 
v. Northern Pac. R. Co., 50 Mont. 539, 
148 P 393. 

Nebr.—Moran vy. Chicago, ete., R. 
Co., 83 Nebr. 680, 120 NW 192; Rider 
v. Burlington, ete., R. Co., 14 Nebr. 
120,15 NW 371. 

N. M.—Jackman v. Atchison, etc., 
R. Co., 24 N. M. 278, 170 P 1036. 

N. D.—Northern Pac. R. Co. v. Aas, 
20 N. D. 247, 126 NW 1016. 

Okl.—Churchill v. Choctaw R. Co., 
4 Okl. 462, 46 P 503 [foll U. S. v. 
ee ete., R. Co., 3 Okl. 404) 445P 
729]. 

Or.—Billups v. Colmer, 118 Or. 192, 
244 P 1098. 

S..C.—Sams v. Port Royal, etc., R. 
Co., 15 S. C. 484; Verdier v. Port Roy- 
BlLER Col, Bouse Coaiuoe 

Utah.—Rio Grande Western R. Co. 
v. Stringham, 38 Utah 113, 110 P 868 
{aff on other grounds 239 U.S. 44, 36 
Sct 5, 60 L. ed. 136]; Lewis v. Rio 
Grande Western R. Co., 17 Utah 504, 
54 P 981; Rio Grande Western R. Co. 
v. Telluride Power, etc., Co., 16 Utah 
125, 51 P 146. ‘ 

Wash.—Northern Pac. R. Co. v. Mc- 
Donald, 91> Wash. 1ssel ote rege. 
Northern Pac. R. Co. v. Wadekamper, 
70 Wash. 392, 126 P 909; Slaght v. 
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Act adopted in 1875 provides that if any section of 
a railroad is not completed within five years after 
the location of such section, the grant of the right of 
way and land for stations, ete., shall be forfeited as 
Under this provi- 
sion, however, the failure to complete the road with- 
in the time limited does not ipso facto operate as a 
forfeiture of the grant;*? but merely authcrizes the 
government to forfeit it by judicial proceedings or 
by an act of congress resuming title to the lands.®% 
In 1906 congress passed a general act declaring a 
forfeiture of all rights subject to forfeiture under 
the act of 1875,°* and the forfeiture so declared is 
complete and effective without any judicial or other 
or further proceedings on the part of the govern- 


to such uncompleted seetion.®! 


ment.®® 


Special grants. The necessity for appropriate ju- 
dicial or legislative action for forfeiture for breach 
of a condition subsequent has been recognized in the 
ease both of a grant of a right of way®® and-of a 


Northern Pac. R. Co., 39 Wash. 576, 
81 P 1062; Pennsylvania Min., etc., 
Co. v. Everett, éte., R. Co., 29 Wash. 
102, 69 P 628. 

{a] Rule applied.—(1) Where, aft- 
er a railroad was located, although 
before the profile was filed and ap- 
proved, a person moved onto land 
with the intent to preémpt the same, 
but he did not make his preémption 
filing until after the road was com- 
pleted and the profile filed and ap- 
proved, the entryman took the title 
subject to the right of way. Lewis 
vy. Rio Grande Western R. Co., 17 Utah 
504, 54 P 981. (2) Where railroad, 
granted a right of way by the act of 
congress of July 1, 1862, constructed 
road along new right of way granted 
by the act of congress of July 2, 1864, 
amending the previous statute so as 
to permit a change of route at the 
election of the railroad, the railroad’s 
rights in such right of way were su- 
perior to those of claimants whose 
title originated in settlements under 
homestead and preémption laws after 
the passage of the second statute, but 
before the road was constructed or 
any map showing the new route was 
filed, although the railroad company 
filed a map showing its general route 
along the line first authorized after 
the passage of the second act and be- 
fore the settlements were made. Un- 
ion Pac. R. Co. v. Heger, 110 Kan. 368, 
204 P 1008. (8) Where entries had 
been made upon lands prior to the 
enactment of the act of congress of 
July 1, 1862, granting the Union Pa- 
cific Railroad Company a right of way 
across the lands, but nothing resulted 
therefrom and the entries were can- 
celed, the railroad’s right was su- 
perior to titles resting upon patents 
resulting from entries on the lands 
subsequent to the enactment of the 
statute. Union Pac. R. Co. v. Weaver, 
110 Kan. 373, 204 P 1011. 

{b] Appropriation of unsurveyed 
land.—Land appropriated by a rail- 
road company for a right of way or 
station purposes is withdrawn from 
the public domain, and cannot be set- 
tled on except subject to such rights, 
although the land is unsurveyed so 
that the company cannot perfect its 
title by filing the map required by the 
statute. Ex p. Davidson, 57 Fed. 883. 

[ec] Presumption.—In the absence 
of a showing to the contrary, it will 
be presumed on appeal that a patent 
to public lands was issued subject to 
a railroad right of way which had 
been granted over the land. Rio 
Grande Western R. Co. v. Stringham, 
388 Utah 113, 110 P 868 [aff on other 
grounds 239 U. S. 44, 36 SCt 5, 60 L. 
ed. 136]. 

{d]’ When individual right ac- 
crues.—Where defendant, after hold- 
ing land under a mining location, 
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donment.?° 


the highway.7 


[§§ 437-439 


grant of lands for station purposes.®? 

[§ 438] 0. Extinguishment by Acts of Others and 
Abandonment.®® 
right of way over public Jands may be abandoned,°? 
but there is authority for the view that the compa- 
ny, while still continuing operation over the right 
of way, cannot lessen the width thereof by aban- 


It has been recognized that a 


The construction of a public highway parallel to 
railroad track «within the boundaries of a right of 
way did not extinguish the railroad’s right to the 
strip within the right of way on the other side of 


[§ 439] 3. Grant of Right To Take Timber and 
Materials—a. Statutory Grant.*? 


By a general act 


passed in 1875, congress granted to any railroad com- 


railroad,”** and 


abandoned it and immediately estab- 
lished a homestead residence thereon 


which finally ripened into a patent, 


his rights as against a railroad claim- 


fing a right of way dated from his 


homestead residence, not from his pri- 
or mining location. Van Duke v. Ari- 
zona Hastern R. Co., 18 Ariz. 220, 157 
P 1019 [aff 248 U. S. 49, 39 SCt 29, 63 
L. ed. 119]. 

61. USCA tit 43 § 937. 

62. Utah, etc., R. Co. v. Utah, etc., 
R. Co., 110 Fed. 879. 

63. U. S. v. Denver, ete., R. Co., 
16 F. (2d) 374 [mod on other grounds 
2 F. (2d) 873] (holding United States 
estopped to claim forfeiture of rail- 
road right of way); Utah, etc., R. Co. 
v. Utah, ete., R. Co., 110 Fed. 879 
{foll U. S. v. Northern Pac. R. Co., 177 
U. S. 435, 20 SCt 706, 44 L. ed. 836; 
Atlantic, etc., R. Co. v. Mingus, 165 
U. S. 418, 17 SCt 348, 41 L. ed. 770; 
Bybee v. Oregon, etc., R. Co., 139 U. 
S. 663, 11 SCt 641, 35 L. ed. 305; St. 
Louis, etc., R. Co. v. McGee, 115 U. S. 
469, 6 SCt 123, 29 L. ed. 446; Van 
Wyck v. Knevals, 106 U. S. 360, 1 
SCt 336, 27 L. ed. 201; Schulenberg 
v. Harriman, 21 Wall (U. S.) 44, 22 
L. ed. 551]. 


64 USCA tit 43 § 940. 

65. Columbia Valley R. Co. v. Port- 
tage etc., R. Co., 48 Wash. 472, 93 P 

[a] Fact upon which forfeiture 


depends may be inquired into and de- 
termined in any judicial proceedings 
in which rights claimed under the 
original grants are involved. Colum- 
bia Valley R. Co. v. Portland, ete., R. 
Co., 48 Wash. 472, 93 P 1067. 

66. Union Pac. R. Co. v. Sides, 231 
U.S, 213, 34 SCt 107, 58 L. ed. 189 [rev 
55 Colo. 174, 133 P 1040]; Union Pac. 
R. Co. v. Snow; 231 U. S. 204, 34 SCt 
104, 58 L. ed. 184 [rev 55 Colo. 175, 
133 P 1037]; Spokane, ete., R. Co. v. 
Washington; .etc.;) R..Co., 219) Us st 
166, 31 SCt 182, 55 L. ed. 159 [aff 49 
Wash. 280, 95 P 64]. See U. S. v. 
Washington Impr., etc., Co., 189 Fed. 
674 (a court of equity has no in- 
herent power to decree a forfeiture of 
a grant of a right of way made by 
congress, and the United States can- 
not maintain a suit to recover land so 
granted for breach of a condition sub- 
sequent, in the absence of a declara- 
tion of forfeiture by congress or of 
express authority from congress for 
the institution of the suit); Southern 
R. Co. v. Choate, 119° Ada. 358, 24 S 
726 (Act Congr. Sept. 29, 1890, ¢ 1040 
[26 U. S. St. at L. 496] did not for- 
feit a right of way over land ac- 
quired by condemnation proceedings 
by a railroad other than the one for 
which a grant was made, after the 
grant and before the forfeiture act). 

[a] Bule applied in respect of 


pany “the right to take, from the public lands ad- 
jacent to the line of said road, materials, earth, stone, 
and timber necessary for the construction of said 


the fact that a particular railroad 


provision that railroad company 
shall commence grading within six 
months after the approval of its 
map of definite location and that the 
right therein granted shall be for- 
feited unless the company shall con- 
struct twenty five miles of road with- 
in two years after the passage of the 
act. Spokane, ete., R. Co. v. Wash- 
ington, etc., R. Co., 219 U. S. 166, 31 
SCt 182, 55 L. ed. 159 [aff 49 Wash. 
280, 95 P 64]. 

[b] Who may assert.—Forfeiture 
cannot be asserted by anyone except 
the United States. Northern Pac. R. 
Co. v. Aas, 20, N. D. 247, 126 NW 1016. 

67. Dugan v. Montoya, 24 N. M. 
102, 173 P 118. 

[a] Nonuser.—Dugan v. Montoya, 
24 N. M. 102, 173 P 118. 


68. Forfeitures see supra § 437. 

69. Barnes v. Southern Pac. Co., 
300 Fed. 481. 2 

{a] Elements.—The question of 


what constitutes abandonment by a 
railroad company of part of its right 
of way is largely one of intention, to 
be established by acts which clearly 
indicate nonuser and a purpose on 
part of railroad company to give up 
use thereof. Barnes v. Southern Pac. 
Co., 300 Fed. 481. 

[b] Abandonment not shown.— 
Barnes v. Southern Pac. Co., 16 F. 
(2d) 100 [certiorari den 273 U. S. 766 
mem, 47 SCt 571 mem, 71 L. ed. 881 
mem]; Taggart v. Great Northern R. 
Co., 211 Fed. 288, 129 CCA 356 [aff 
208 Fed. 455]. 

[c] Statute, conferring title on 
abutting owner.—The act of congress 
of June 24, 1912, providing that parts 
of railroad’s right of way which have 
been abandoned should become the 
property of the abutting owner, has 
prospective operation only in view of 
interpretation by the supreme court 
of the United States of a similar pro- 
vision of the same act as to the effect 
of adverse possession under the stat- 
ute of limitations. Union Pac. R. Co. 
v. Theden, 104 Kan. 289, 178 P 441. 

70. Richardson Real Est. Min, 
ete., Corp. v. Southern Pac. Co., 32 
Ariz. 491, 260 P 195. 

771i. Union Pac. R. Co. v. Herer: 
110 Kan. 368, 204 P 1008. 

72. Use of timber on public lands 
in general see supra §§ 6-30. 

73. USCA tit 42 § 934. ' 

[a] Tie slash—(1) The statute 
must be construed strictly, and gives 
no right to slashings for commercial 
use remaining from trees cut for ties. 
Caldwell v. U. S., 250 U. S. 14, 39 SCt 
397; 63. Ls leds SlOmafisbs-CE Ch, soy. 
(2) An official of the general land 
office has no authority to permit the 
removal and sale of tie slash. Cald- 
well y. U.S., 53° Ct. Cl. 33 [aft 250 Uj, 
S. 14, 39 SCt 397, 63 I. ed. 816]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


y 
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had previously accepted a grant of the same priv- 


ilege, which was subsisting at the time of the passage. 


of the act of 1875, does not preclude it from claim- 
ing the benefit of the latter act.74 The right to tim- 
ber has sometimes been acquired by special grants.75 

[§ 440] b. Prerequisites to Exercise of Right. Be- 
fore a railroad company is entitled to take timber 
or other materials from the publie lands it must 
comply with the requirements of the statute;7® and 
where timber is cut prior to such time, its subse- 
quent use in the construction of the road does not 
render the cutting lawful or divest the title of the 
United States to such timber.77 

[§ 441] c. Lands to Which Right Extends. 
While, in considering a special grant similar in 
terms to the general Right-of-Way Act, the view has 
been taken that the right to take timber and mate- 
rials is not limited to lands contiguous to or ad- 
joining the line of the road,‘ it is settled that such 
act was not intended to furnish a general license to 
a railroad company to enter upon any public land 
and to range to any extent thereon for timber and 
other materials for its road;*® but material may be 
taken only from lands which are “adjacent” to the 
right of way.8° The term “adjacent,” as used in 
the granting statutes, is a somewhat relative and 
uncertain one,*! and may sometimes depend for its 
proper application upon the facts in the particular 
case,®? the question of whether the lands are ad- 
jacent being, according to one view, a mixed ques- 


74. 
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U. S. v. Denver, etc., R. Co., 150 |} been regarded as not adjacent, with- 
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tion of law and fact.8* While the courts are not 
disposed to unduly limit the meaning of the word 
so as to exclude lands which might otherwise fairly 
be regarded as within the purpose of the grant,** 
the language used will not be extraordinarily en- 
larged by construction in order to obtain some spe- 
cial and particular end,®* and in some aspects the 
meaning of the word may be determined with at 
least some reference to the size of the strip or right 
of way granted.S® It has been suggested in the low- 
er federal courts that land is properly regarded as 
adjacent, which can be reached by ordinary trans- 
portation in wagons,*? or which is directly benefited 
by the construction of the railroad by reason of 
its proximity thereto;8®’ but the supreme court of 
the United States has expressed the view that nei- 
ther of these rules is correct.§® 

[§ 442] d. Purpose of Taking. The right to take 
materials is not limited to such as are necessary for 
the actual road-bed and tracks, but those structures 
which are necessary appurtenances of all railroads 
may fairly be regarded as parts or portions of the 
“railroad,” the construction of which it was the 
purpose of congress to aid.°° The statute was in- 
tended merely to aid in the first construction of a 
railroad, and does not authorize the taking of timber 
and materials for mere additions or improvements to 
a road already completed;®! but a railroad company 
is authorized to take timber from lands adjacent to 
any portion of its completed main line, for use in 
CaASeLOMMW a Se avin SLANT hOnvauEe Cor 


WA Sse Le SCtl at ol du. eda Ouro: Patt 
34 Fed. 838]; U. S. v. Denver, etc., 
R. Co., 31 Fed. 886. 


75. See statutory provisions. 
[a] Thus the act of congress of 
July 1, 1862 expressly granted to a 


railway company the timber on cer- 
tain land, and a subsequent patentee 
of a mineral claim on part of such 
land took no title to the timber. Carr 
v. Central Pac. R. Co., 55 Cal. 192. 

76. .U. S. v. Denver, etc., R. Co., 150 
USA 14 SCt Li) 37. ed 975 Patt 
34 Fed. 838]; U. S. v. Eccles, 111 Fed. 
490. See U. S. v. Denver, etc., R. Co., 
190 Fed. 825 (construing special 
grant). 

77. U. S. v. Eecles, 111 Fed. 490. 

[a] Reason for rule.—The act does 
not give the right to appropriate tim- 
ber already cut. U.S. v. Eccles, 111 
Fed. 490. 

78. U.S. v. Lynde, 47 Fed. 297. 

TS. ORES avn Stn Antony “Eu. Col, 
UO2P Ur Se p24, 24 SCt ooo; +o. Lay ed. 
548 [rev 114 Fed. 722, 52 CCA 354]; 
Stone vv. Urs. Lote Us.S. 178; Lt SCt 
778, 42 L. ed. 127 [aff 64 Fed. 667, 12 
CCA 451]. 

80. U.S. v. St. Anthony R. Co., 192 
UW. SS. 524, 24 -SCt 333.548 -L.. ed. 548 
[rev 114 Fed. 722, 52 CCA 354]. See 
U._S. v. Denver, etc., R..Co., 190 Fed. 
825 (construimg special grant to de- 
fendant as entitling it to take tim- 
ber, etc., from adjacent Indian res- 
ervation). 

Slee Suni Ste eA On Von CG Outdtoe 
U.S. 524,-24 SCt 333, 48 L. ed. 548 [rev 
114 Fed. 722, 52 CCA 354]. 


s2. U.S. v. St. Anthony R. Co., su- 
pra. 
83. Bacheldor v. U. S., 83 Fed. 986, 


28 CCA 246 [rev 9 N. M. 15, 48 P 310]. 

84, U.S. v. St. Anthony R. Co., 192 
U. S. 524,24 SCt 333, 48 Led. 548 
[rev 114 Fed. 722, 52 CCA 354]. 

{a] Land within three miles of 
track has been regarded as adjacent. 
U. S. v. Denver, etc., R. Co., 190 Fed. 
8205) sO. pS. Va Denver, .etc., RK: Co., 12 
N. M. 145, 66 P 550 [rev on other 
grounds 191 U.S. 84, 24 SCt 33, 48 L. 
ed. 106]. 

{[b] Land more than three miles 
from the line of the right of way, 
measured at right angles thereto, has 
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in the meaning of a special grant. U. 
ae Denver, etc., R. Co., 190 Fed. 

{[c] Cutting of timber twenty-five 
miles from the railroad is not, as a 
matter of law, unlawful. Bacheldor v. 
U. S., 83 Fed. 986, 28 CCA 246 [rev 9 
N. M. 15, 48 P 310]. 

[d] In Alaska homestead within 
one mile of twenty-mile section of rail- 
road under actual construction be- 
came charged with the company’s 
right to take timber therefrom, the 
homestead entry being subsequent to 
the attaching of company’s rights. 
Bergstrom vy. Alaska Cent. R. Co., 3 
Alaska 428. 

85,7 U.S. Vv. St.. Anthony wR»: Co), 
VIZ US OLA wees  SCty 338, 48: Lied 
548 [rev 114 Fed. 722, 52 CCA 354]. 

[a] Land fifty miles distant from 
the railroad is not adjacent, and tim- 
ber cannot be taken therefrom, not- 
withstanding the fact that there is 
no available timber nearer to the rail- 
road. Stone wv.) |S, (6% Oars.) Ls, 
17 SCt 778, 42 L. ed. 127 [aff 64 Fed. 
6674 be, OCA 4511. 

86. U.S. v. St. Anthony R. Co., 192 
U.S. 524, 24 SCt 333, 48 L. ed. 548 [rev 
114 Fed. 722, 52 CCA 354]. 

[a] Reason for rule.-—The term 
may naturally be regarded as more 
extended when used with reference to 
a large object than when used with 
reference to a comparatively small 
One. WWis Sov, St. Anthony wR. Con 92 
U. S. 524, 24 SCt 338, 48 L. ed. 548 
[rev 114 Fed. 722, 52 CCA 354]. ; 

[b] Thus lands more than twenty 
miles distant from the right of way 
are not “adjacent” to a railroad forty 
miles long. U. S. v. St. Anthony R. 
Co., 192’'U. S. 524, 24 SCt 333, 48 I.-ed. 
548 [rev 114 Fed. 722, 52 CCA 354]. 

Sia U.S) va Denver, etc., KR. Com sit 
Fed. 886 [appr Bacheldor v. U. S., 83 
Fed. 986, 28 CCA 246 (rev 9 N. M. 15, 
48 P 310)). 

88. U.S. v. Chaplin, 31 Fed. 890, 12 
Sawy. 605. 


SoU. yo ot. Anthony Re Co, 1:92 
Ure Ss b240 24 S@t 883-48 iy ed. 548 
[rev 114 Fed. 722, 52 CCA 354]. See 


U. S. v. Denver, etc., R. Co., 190 Fed. 
825 (where the court said that the 


192 U. S. 524, 24 SCt 338, 48 L. ed. 
548, required that the wagon-haul rule 
should be ignored). 

90. UU. S. v. Denver, etc., R.-Co., 
¥50) WU. ASs 15) is, 14s SC 11S Si wluseed: 
975 [aff 34 Fed. 838, and appr U.S. v. 
St. Anthony R. Co., 192 U. S. 524, 24 
SCt 3338, 48 L. ed. 548 (rev 114 Fed. 
22, O52) COCAMZ 54) 0 Un Seaver ee rlLee 
Trading Co., 109 Fed. 239, 48 CCA 331; 
Nee vy. Chaplin, 31 Fed. 890, 12 Sawy. 

“Tt could hardly be questioned that 
a grant of power to construct a rail- 
road would include the right to erect 
necessary structures, such as sta- 
tion houses, water tanks, &¢c., as es- 
sential and constituent parts thereof. 
This being so, it is difficult to under- 
stand why the grant of a right to 
take timber for the construction of a 
railroad should not equally extend to 
and include the same structures, con- 
stituting, as they do, necessary and 
indispensable appendages’ thereto.” 
U. S. v. Denver, etc., R. Co., supra. 

{a] Thus the license to take ma- 
terial for the construction of the road 
includes the right to take material 
for the construction of station build- 
ings, depots, machine shops, side- 
tracks, turnouts, water stations, and 
the like. U.S. v. Chaplin, 31 Fed. 890, 
12 Sawy. 605. 

91. Denver, etc., R. Co. v. U. S., 34 
Fed. 838 [aff 150 U. S. 1, 14 SCt 11, 37 
L. ed. 975] (so holding as to new 
switches and sidetracks). 

[a] “Construction and repair.’?— 
Under a grant to a railroad company 
of the right to cut timber from ad- 
jacent public lands “for the construc- 
tion and repair’ of its road, where 
neither the grant nor the company’s 
articles of incorporation specified the 
kind of road to be built, it was op- 
tional with the company to build ei- 
ther a broad or narrow gauge, and, 
having constructed a narrow gauge 
road, it had no authority to take tim- 
ber to make the same over into a 
broad gauge, which was reconstruc- 
tion, and not repair, but it did have 
the right to take such timber to keep 
the road in repdir after such change 
had been made. U.S. v. Denver, etc., 
R. Co., 190 Fed. 825. 
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the original construction of a branch line which it 


is authorized by its charter to build, although such 
branch is not constructed for several years after the 
main line.®? 

[§ 443] e. Place of Using Material. The act does 
not confine the use of the timber and material that 
may be taken from a proper place for the purpose of 
construction to any particular or definite portion of 
the road;°* but a railroad company has the right to 
cut or take timber or material from public lands ad- 
jacent to the line of its road, and use the same on 
portions of its line remote from the place from which 
it was taken.®4 

[§ 444] f. Who May Take Materials. Any per- 
son who has a contract with a railroad company to 
build its road or any part thereof, or to furnish ma- 
terial therefor, is, without any special agreement to 
that effect, authorized to take the necessary materials 
from the public lands the same as the railroad com- 
pany might do;°° and if a person not in the employ- 
ment of the company and having no contract there- 
with cuts timber off the land adjacent to the line of 
the road, and the company acquires such timber for 
the purpose of constructing its road, and so uses it, 
neither such person nor the company is liable as a 
wrong doer.°® 

[§ 445] g. Regulations by Land Department. The 
grant under discussion is a license to the railroad 
company “to take” the material necessary for the 
construction of its road without application to or 
consent of any officer of the land department, and 
such department has no authority to make any regu- 
lations on the subject of such license.®? 

[§ 446] h. Wrongful Taking.®® The rights of 

92. U.S. v. Price Trading Co., 109 99. 
Fed. 239, 48 CCA 331 [dist Denver, | Fed. 825; 
etc., R. Co. v. U. S., 34 Fed. 838 (aff 
be Sly eeSCt a1 37 i: 1ed: [a] 

[al “Construction and repair of 
its railway” lines.—Under an act 


granting to a railroad company gen- 
erally. the right to take timber from 
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U.S. v. Denver, etc., R. Co., 190 
WisS: we ‘Chaplin; 
890, 12 Sawy. 605. 

Acquiescence of government 
agents.—The United States is not es- 3. 
topped to claim an accounting from 
a railroad company for timber cut 
and removed from public lands under 5. 
a claim of right given by a congres- 


ro tA 
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railroad companies are limited by the grant, and if 
a company: takes material from public lands not ad- 
jacent to the line of its road, or takes more than is 
permitted by the statute, it is liable to the United 
States as a wrongdoer.®? 

Presumptions and burden of proof. In trover 
against a railroad company for the alleged wrongful 
cutting of timber from the public domain, where de- 
fendant proves a right under an act of congress to 
enter on public lands adjacent to its railroad line 
and cut timber therefrom for certain specified pur- 
poses, the presumption is that such cutting was done 
in accordance with the terms of the act,! and the bur- 
den of proving that defendant exceeded its grant is 
on‘ plaintiff.” 

[§ 447] L. Land Department and. Proceedings 
Therein; Jurisdiction of Courts—1. In General. The 
constitution of the United States declares that con- 
gress shall have power to dispose of, and make all 
needful rules and regulations respecting the terri- 
tory and other property belonging to the United 
States. Under this provision the control of the 
public lands has been placed by statute under the 
secretary of the interior;* and to aid him in the per- 
formance of this duty a bureau called the land de- 
partment has been created, at the head of which is 
the commissioner of the general land office, with 
many subordinates.® To them, as a special tribunal,® 
congress has confided the execution of the laws which 
reculate the surveying, the selling, and the general 
care of the public lands;7 and in the absence of some 
specific provision to the contrary in respect of any 
particular grant of or other provision respecting the 
public lands,® its administration falls wholly and 
not used for the purposes specified 
which was sold for the benefit of it- 
Self or its_agents. U.S. v. Denver, 
etc, R. Co. 190 Fed. 825. 

U. S. Const. art. 4 § 3 subd 2. 
See also supra § 47, 
4 See infra § 448. g 


USCA tit 43 § 1 et seq. See U. 
Siw -Schurze 102 Ua Se ss ek0 ewes 


31 Fed. 


adjacent public lands ‘for the con- 
struction and repair of its railway and 
telegraph lines,’’ where the articles 
of incorporation of the company au- 
thorized it to construct a number of 
connecting lines, it had the right to 
take timber from lands adjacent to 
one line for use in the construction or 
repair of another. U. S. v. Denver, 
ete., R. Co., 190 Fed. 825. 

93.500). ‘S. (vi “Denver, “etc.,--R: }Co-; 
150, UW. Ss 1,114 SCt-11, 37" L._ ed.975 
{aff 34 Fed. 838, and appr U. S. v. St. 
Anthony R. Co., 192 U. S. 524, 24 SCt 
333, 48 L. ed. 548 (rev 114 Fed. 722, 
52 CCA 354)]. 

94. U. S. v. Denver, etc; R. Co., 
T5O.U. Sl, L42SCt Lire Li edeo7s 
(aff 34 Fed. 838]. Contra U. S. v. 
Denver, etc., R. Co., 31 Fed. 886. 

95. U. S. v. Chaplin, 31 Fed. 890, 
12 Sawy. 605. 

[a] Lien for services.—Where a 
railroad company has appointed an 
agent to enter upon public lands and 
take railroad ties necessary for the 
road, the agent to receive for his 
services a certain price for each ac- 
cepted tie, such agent has no interest 
in the ties which can be the subject of 
a sale or pledge, as the title to the 
ties passes directly from the United 
States to the railroad company. 
Falke v. Fassett, 4 Colo. A. 171, 34 P 
1005. 

96. U.S: v. Chaplin, 31_Fed, 890, 
12 Sawy. 605. 

97. U.S. v. Chaplin, supra. 

98. Wrongful cutting and removal 
of timber from public lands in gen- 
eval see passim supra §§ 6-36. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


sional grant, which was a mere li- 
cense to the company to use timber 
from lands adjacent to its line for 
construction purposes, by the acquies- 
cence of government agents in such 
taking, if it was, in fact, unauthor- 
ized and unlawful. U. S. v. Denver, 
ete., R. Co., 190 Fed. 825. 

[b] Proceedings in equity.—(1) A 
bill by the United States against a 
railroad company and others, alleg- 
ing that such company, claiming the 
right under an act of congress, has, 
through its codefendants as _ its 
agents, unlawfully cut and removed 
timber from the public lands, that it 
and its codefendants are wantonly 
abusing the license given by such act 
and committing waste in taking such 
timber for private and unauthorized 
purposes, states a cause of action cog- 
nizable in equity for relief by injunc- 
tion, and the court, having assumed 
jurisdiction, may decree full and final 
relief, including damages. Aen 23 
Denver, etc., R. Co., 190 Fed. 825. (2) 
Terms ‘of injunction against railroad 
company see Denver, etc., R. Co. v. U. 
S., 124 Fed. 156, 59 CCA 579. 

Ae Denver, etc., R. .Co. v. U. S., 9 
N. M. 382, 54 P 241. 

oF Denver, etc., R. Co. v. U. S., su- 
pra. 

[a] Evidence held insufficlent to 
show that a railroad company in ex- 
ercising the right granted by congress 
to take timber from public lands re- 
quired for the construction and re- 
pair of its road abused the privilege 
by causing the timber cut to be so 
manufactured as to leave an undue 
percentage of merchantable lumber 


167; King v. McAndrews, 111 Fed. 860, 
50 CCA 29 [rev 104 Fed. 430]. 

6. See cases infra this note. 

[a] The land department is a quasi 
judicial tribunal.—U. S. v. Minor, 114 
Un SS... 233," 5 St. 836; wee L. ed. 110; 
Reed v. St. Paul, ete., Co., 234 Fed. 
123; New Dunderberg Rin. Co. v. Old, 
79 Hed. 598, 25 CCA.116; U. Si v. Wi- 
nona, ete:, R. Co., 67 Fed. 948, 15 CCA 
96 [aff 165 U. S. 463, 17 SCt 368, 41 
L. ed. 789]. 

{b] Test of jurisdiction of the land 
department is whether or not it has 
power to enter upon the inquiry, not 
whether its conclusions are right or 
wrong. New Dunderberg Min. Co. vy. 
Old, 79 Fed. 598, 25 CCA 116. 

7 U.S.-v. Schurz, 102) U. S.378;.26 
L. ed. 167; Peyton v. Desmond, 129 
Fed. 1, 68 CCA 651; Eastern Banking 
Co. v. Lovejoy, (Nebr. ) 115 NW 857: 
et eae v. Bush, 6 Wyo. 342, 45 P 

[a] State statute, purporting to 
regulate the effect of final receipts is- 
sued by the land department of the 
United States, cannot restrict the au- 
thority of the officers of that depart- 
ment in the disposition of the public 
lands, or withhold froim the grantees 
of the United States any of the inci- 
dents of the transfer of the govern- 
ment title. Peyton v. Desmond, 129 
Fed. 1, 63 CCA 651. 

8. Cosmos Exploration Co. v. Gray 
Eagle Oil Co., 190 U. S. 301, “33 Sct 
692, 24 SCt 860, 47 L. ed. 1064 {aff 112 
Fed, 4, 50 CCA 79, 61 LRA 230]; Nes- 
qually Catholic Bishop Vv. Gibbon, 158 
U. S$. 155,-15 St 779; 39: Li. ed. 931; 
LORIE Hitchcock, 28 App. (D. GC.) 338. 


a 


Berry ta re a 
reer es ys ‘ ; 
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absolutely within the jurisdiction of the land de- 
partment.® The land department is charged with 
the duty of surveying the public lands,}° and must 
primarily determine what are public lands subject to 
survey and disposal under the publie land laws, 
what lands have been surveyed, what are to be sur- 
veyed, what have been disposed of, what remain to 
be disposed of, and what are reserved,1? and its ex- 
ercise of jurisdiction cannot be questioned by the 
courts before it has taken final action.18 

Limitations on authority and unauthorized acts. 
The power of the land department with respect to the 
administration of the public lands cannot be divest- 
ed by the fraudulent action of a subordinate officer, 
outside of his authority and in violation of the stat- 
ute.’* Officers of the land department are agents 
of the law and cannot act beyond its provisions or 
make any disposition of land not sanctioned by 
law;*® and no authority can be conferred nor duty 
enforced upon the department by the treaty-making 
power, in respect of the sale, conveyance, or disposi- 
tion of the public lands, except with the consent of 
congress.1° 
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When power ceases. In proceedings to acquire a 
title to public land under the laws of the United 
States, the power of the land department ceases when 
the last official act necessary to transfer the title to 
the successful claimant has been performed.17 

[§ 448] 2. Secretary of the Interior.18 The con- 
trol of the public lands has been placed by stat- 
ute under the secretary of the interior,!® in whom 
is vested the general supervision of the affairs of the 
land department.?° He has final control of the pub- 
lic business relating to the public lands,” and unless 
congress clearly designates some other officer to act 
in such matters it will be assumed that he is the offi- 
cer to represent the government.?2 

[§ 449] 3. Commissioner of General Land Office. 
The commissioner of the general land office, being au- - 
thorized to perform executive duties relative to the 
public lands, under the direction of the secretary of 
the interior,?* it will be presumed that such an act 
done by him was performed by the direction of the 
secretary of-the interior.24 The decision of the com- 
missioner of the general land office, issuing a patent 
for public lands, if unreversed on any appeal to the 


44 L. ed. 836]. 


9. Cosmos Exploration Co. v. Gray 
HMagle Oil’ Co., 190° U.S. 301, 23 SCt 
692, 47 L. ed. 1064 [aff 112 Fed. 4, 50 
CCA 79, 61 LRA 230]; Kirwan v. Mur- 
phy; 189 US. 35,23 SCt 599, 47-L: ed. 
698 [rev 109 Fed. 354, 48 CCA 399 (aff 
103 Fed. 104)]; Nesqually Catholic 
Bishop. v.sGipbon, 158 "Us ‘Se 155.15 
SCE 729; 639) Ta. ed..931 fol U. «Se Vv: 
Hitchcock, 28 App. (D. C.) 338]; Fish- 
er v. U. S., 37 App. (D. C.) 436. See 
Saltmarsh v. Crommelin,. 39 Ala. 54; 
Bovey-Shute Lumber Co. v. Erickson, 
41 N. D. 365, 170 NW 628. 

[a] Ascertainment of facts govern- 
ing disposition.—Where congress has 
provided for disposition of public 
lands and authorized issuance of a 
patent on ascertainment of certain 
facts, the land department has juris- 


diction to determine the existence of 


such facts. Louisville, etc., R. Co. v. 
Penn, 137 La. 526, '68 S 859. 

{b] Railroad grants.—(1) The 
land department has jurisdiction to 
determine the right of a railroad com- 
pany to public lands under its grant, 
and issue patents therefor. U.S. v. 
Northern Pac, R. Co., 95 Fed. 864, 37 
CCA 290 [aff 177 U. S. 435, 20 SCt 706, 
(2) It is within the 
powers and duties of the commissioner 
of the land office to determine whether 
a land grant railroad was located in 
good faith on as direct a line as the 
topography of the country would per- 
mit, or was unnecessarily deflected to 
increase the land grant. St. Paul, etc., 
R. Co. v. Sage, 71 Fed. 40, 17 CCA 558 
[app dism 18 SCt 946 mem, 42 L. ed. 
1218 mem]. (3) Railroad grants in 
general see supra §§ 311-446. (4) It 
is primarily for the land department 
to determine whether lands in ques- 
tion are mineral or agricultural lands, 
and the determination should be made 
before the issuance of patent. Burke 
v. Southern Pac. R. Co., 234 'U. S. 669, 
34 SCt 907, 58 L. ed. 1527. 

{c] Persons entitled to acquire.— 
The land department has jurisdiction 
to pass upon an application by one 
claiming a right to purchase land 
wherein a person having acquired a 
homestead entry is made defendant, 
Wormouth v. Gardner, 125 Cal. 316, 58 
132 


20. 

[d] Jurisdiction is confined to pub- 
lic land of United States and does not 
extend to lands to which the United 
States has no title. State v. Bozeman, 
156 La. 635, 101 S 4. 

10. Kirwan v. Murphy, 189 U. S. 
35,454; 23: SCt 599, 47h. ed. 698: [rev 


‘109 Fed. 354, 48 CCA 399 (aff 103 Fed. 


104)]; Cragin v. Powell, 128 U. S. 691, 
9 SCt 203, 32 L. ed. 566; Castro v. Hen- 
dricks, 23 How. (U. S.) 438, 16 L. ed. 
576; Luther v. Walker, 175 Ark. 846, 
1.-SW (2d) 6; Leader Realty Co. v. 


Lakeview Land Co., 142 La. 169, 76 S 
599 [writ of error dism 248 U. S. 550 
mem, 39 SCt 184 mem, 63 L. ed. 417 
mem]; McBride v. Whitaker, 65 Nebr. 
137, 90 NW. 966. 

[a] Where a survey embraces too 
much land, the commissioner should 
refuse to issue a patent. Castro v. 
Hendricks, 23 How. (U. S.) 438, 16 L. 
ed. 576. 

tier a hs in general see supra §§ 48- 


11. Kirwan v. Murphy, 189 U.S. 35, 
23 SCt 599, 47 L. ed. 698 [rev 109 Fed. 
354, 48 CCA 399 (aff 103 Fed. 104)]; 
Sey v. Woods, 19 La. 334, 36 AmD 


12. Kirwan v. Murphy, 189 U. S 
35, 23 SCt 599, 47 L. ed. 698 [rev 109 
Fed. 354, 48 CCA 399 (aff 103- Fed. 
104)]. 

13. Kirwan v. Murphy, supra; 
Brown: v. Hitchcock, 173 U. S. 473, 19 
SCt 485, 43 L. ed. 772; Hall, ete., Lum- 
ber Co. v.,Jeter, 127 La. 229.538 533. 

[a] Until patent is issued the land 
department has exclusive jurisdiction 
over issues affecting title to public 
lands. Reed y. St. Paul, etc., R. Co., 
234 Fed. 123. 

{[b] Whether lands are part of pub- 
lic domain may be decided by the 
courts. Bode vy. Rollwitz, 60 Mont. 
481, 199 P 688. 

Correction of survey by court see 
Supra § 51. 

Jurisdiction of courts. in general see 
infra §§ 489, 490. 

14. Kirwan v. Murphy, 189 U. S. 
35, 23 SCt 599, 47 L. ed. 698 [rev 109 
Fed. 354, 48 CCA 3899 (aff 103 Fed. 
104)]; Hume v. U. S., 132 'U. S. 406, 10 
SCt 134, 33 L. ed. 398; Moffat v. U. S., 
Awe S24, SeS CULO 23) tay edit. 623: 
Whiteside v. U. S., 938 U. S. 247, 23 L. 
ed. 882. 

15. Cunningham v. Ashley, 14 How. 
(U. S.) 377, 14 L. ed. 462; Stimson 
Land Co. v. Rawson, 62 Fed. 426; 
Parker v. Duff, 47 Cal. 554; Kendall 
v. Bunnell, 56 Cal. A. 112, 205 P 78. 

[a] hus, unless an original sur- 
vey of public lands was abrogated by 
an act of congress, a declaration. by 
the land department placing the lands 
in the category of unsurveyed lands 
is ineffective. Kendall v. Bunnell, 56 
CaliAni12,.205)P “78: 

16. Parker v. Duff, 47 Cal. 554. 

17. UL Siv. Schurz, f02°U-8. 378, 26 
L. ed. 167; Stimson Land Co. v. Raw- 
son, 62 Fed. 426; Porter v. Selleck, 236 
Mich. 655, 211 NW 261. 

[a] Rule applies even though sur- 
vey is wrong. Porter v. Selleck, 236 
Mich. 655, 211 NW 261. 

18. Conclusiveness of decisions of 
secretary of the interior see infra § 
487. 


19. USCA tit 5 § 485. 

20. Johanson v. Washington, 190 
U.S. 179, 23 SCt 825, 47 L. ed. 1008 [aff 
26 Wash. 668, 67 P 401]; Nesqually 
Catholic Bishop v. Gibbon, 158 U. S. 
155, 15 SCt 779, 39 L. ed. 931 ‘[foll 
U. S:ev. Hitehcock,, 28. App. (bs Cy) 
338]; Patterson v. Tatum, 18 F. Cas. 
No. 10,830, 3 Sawy. 164; Fisher v. U. 
S., 37 App. (D. C.) 436. See West v. 
Standard Oil Co., 278 U. S. 200, 49 SCt 
138, 73 L. ed. 265 (determination of 
character of land under grant exclud- 
ing mineral lands is ordinarily a mat- 
ter for the secretary of the interior). 

[a] Prior to the establishment of 
the department of the interior by the 
act of congress of March 2, 1849 (1) 
the administration of the public lands 
belonged to the treasury department. 
8 Americana tit “Interior, Department 
of the.’”’ (2) As to powers of, and de- 
cisions by, secretary of the treasury 
see Mitchell v. Cobb, 13 Ala. 137; Ter- 
ry v. Hennen, 4 La. Ann. 458; Jourdan 
v. Barrett, 13 La. 24; Bracken v. Park- 
inson, 1 Pinn. (Wis.) 685. 

Control of lands in Alaska see su- 
pra § 47. 

21. Pengra v. Munz, 29 Fed. 830; 


Payne v. U. S., 50 App. (D. C.) 119, 
269 Fed. 198. 
[a] Discretionary power.—(1) Un- 


der the statute requiring the secretary 
of the interior to approve public land 
entries before patent, the approval of 
the secretary is not a mere form, but 
he has a legal discretion to withhold 
such approval to prevent injustice un- 
der the particular circumstances of 
the case. Payne v. U. S., 50 App. (D. 
@)) 119,269 Fed: 198.)) (2) )- But) thas 
been held that the secretary of the 
interior has no authority under his 
general power of supervision and con- 
trol of the public domain to lease any 
part of it, unless authorized to do so 
by an act of congress. Clyde v. Cum- 
mings, 35 Utah 461, 101 P 106. 

[b] Classification of lands.—Un- 
der a statute requiring a classifica- 
tion of lands within a railroad grant 
to be approved by the secretary of the 
interior, a classification made but not 
approved by him did not deprive him 
of jurisdiction to order a second clas- 
sification. Filcher v. U. S., 7 F. (2d) 
519 [aff sub nom. U. S. v. Northern 
Pac! RY Co. dt EZ) o377 

22. Johanson v. Washington, 190 
O.S2 £79, -23 'SCtvs25 247 “EN ea. L008 
{aff 26 Wash. 668, 67 P 401]; Nes- 
qually Catholic Bishop v. Gibbon, 158 
Weise bby by S Cres ota ed. gate 

23. USCA tit 43 § 2. 

ee Weaver v. Fairchild, 50 Cal. 
oO . 

[a] Withdrawal of railroad iands. 

—wWeaver v. Fairchild, 50 Cal. 360. 
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secretary of the interior, must be held conclusive 
in all courts and proceedings, as far as the legal 
title is concerned,?® and a decision of the commis- 
sioner vacating a seleetion of land in lieu of other 
land by a state is final where the state does not ap- 
peal.2° The statute requires that rulings of the com- 
missioner of the general landioffice on suspended en- 
tries shall be approved by the secretary of the in- 
terior;*7 but the fact that a ruling of the comsnis- 
sioner of the general land office canceling an entry of 
publi land for fraud has not been so approved gives 
no right to the holder of the certificate based on such 
entry to assert title as against the holder of a patent 
to the land issued upon another title.?8 

[§ 450] 4. Surveyors-General and Supervisor of 
Surveys and Surveyors in General. The office of 
surveyor-general whose appointment for the various 
land districts was formerly provided for with direc- 
tions to cause the public lands within their respective 
districts to be surveyed and platted?® has been 
abolished and the administration of all activities of 
such office has been transferred to, and consolidated 
with, the field surveying service under the jurisdic- 
tion of the supervisor of surveys.2° The supervisor 
of surveys is directed to engage a number of skillful 
surveyors as his deputies,?! and may remove them 
for negligence or misconduet in office.*” 

Nature-of office and bond. Under some of the 
early statutes a surveyor of public lands was regard- 
ed as a disbursing officer,?® and was obliged to give 
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bond for the faithful disbursement of afl public mon- 
ey in his hands and the faithful performance of the 
duties of his office,?* and the sureties of a surveyor- 
general were responsible for a default occurring aft- 
er the expiration of his commission but before his 
successor enters upon the duties of the office.?° The 
statute provides that a deputy surveyor shall give 
bond for the faithful performance of surveying con- 
tracts confided to him.?® The approval by the sur- 
veyor general then in office of sureties on bonds of 
deputies for the performance of their contracts was 
sufficient until notice to the obligor that other se- 
curity was required.*7 

[§ 451] 5. Registers and Receivers**—a. Officials 
of Local Land Offices. Formerly, a local land office, 
to be legally constituted and authorized to do busi- 
ness, was required to have a register and a receiver,®® 
but, by act of congress, the offices of register and re- 
ceiver have been consolidated and the office of re- 
ceiver abolished.*® The register and receiver were 
mere agents of the interior department to carry out 
its orders,#! and had no personal interest in the pub- 
lic lands or in lands claimed to be such.*? 

[§ 452] b. Authority and Duties—(1) In Gener- 
al. The functions of the registers of the local land 
offices are in general ministerial rather than judi- 
cial,4? and while they are, in the exercise of their 
functions, authorized to decide upon certain ques- 
tions of fact,** they are not authorized to adjudicate 


25. Johnson v. Towsley, 13 Wall. 
(U. S.) 72, 20 L. ed. 485. See Butler v. 
Watts, 13 La. Ann. 390 (while a de- 
cision of the commissioner of the gen- 
eral land office is subject to appeal and 
is not therefore technically res judi- 
cata, an exception to an action in war- 
ranty on the ground that such an ap- 
peal is pending does not go to the dis- 
missal of the action but is only 
ground for a continuance until the 
matter is decided). 

Conclusiveness of decisions of com- 
missioner of general land office in gen- 
eral see infra § 487. 

26. Roberts v. Gebhart, 104 Cal. 67, 
37 P 782 (holding this to be true, al- 
though the reason assigned for such 
order is insufficient). 

27. USCA tit 43 § 1162. ’ 

28. California Redwood Co. v. Litle, 
79 Fed. 854 [aff 87 Fed. 1004; 31 CCA 

91] 


29. U. S. Comp. St. (1901) p 1355 
et seq. 

{a] Certification of township maps. 
—The surveyor-general had charge of 
the public surveys and was the proper 
person to certify the township maps. 
Lawrence v. Grout, 12 La. Ann. 835; 
Millaudon v. McDonough, 18 La. 102. 

[b] Jurisdiction.—The approval by 
the general land office of a location of 
land under the act of June 21, 1860, in 
lieu of land common to two Mexican 
land grants in the territory of New 
Mexico, to be surveyed and located by 
the surveyor-general of New Mexico, 
was no less effectual to pass title be- 
eause based on the latter’s approval 
rather than the approval of the sur- 
veyor-general of the territory of Ari- 
zona, which embraced the land when 
the land office acted. Lane v. Watts, 
334 U. S.- 525, 34 SCt 965, 58 L. ed. 
1440 [aff 41 App. (D. C.) 139, and reh 
den. 235° U.S. 17; 85 -SCt 3159 Lis ed: 


104]. 
30. ‘USCA tit 43 § 51. 
[a] Surveyor-general of Louisiana, 


—The specific appropriation in Sundry 
Civil Appropriation Act of March 4, 
1909, for completion of field notes re- 
lating to surveys in Minnesota, North 
Dakota, and Louisiana, was a repeal 
of the act of March 3, 1831, creating 
the office of surveyor-general of Lou- 
isiana. Lewis v. U. S., 244 U. S. 134, 


37 SCt 570, 61 L. ed. 1039 [aff 50 Ct. 
Cl 226: 

Sl." USCA tit 43 § 52, 

[a] Sufficiency of performance of 
contract for, and approval of, survey. 
—(1) The commissioner of the gener- 
al land office was not justified in re- 
fusing to approve a survey, made by a 
deputy surveyor under a cwuntract, be- 
cause the contractor stopped work be- 
fore completing the survey of all the 
land, when advised to do so by the 
surveyor-general, nor because of re- 
surveys and retracements of prior 
lines, made without the express au- 
thority required by the contractor, nor 
because of the manner in which the 
field notes were kept. Scully v. U. S., 
197 Fed. 327. (2) Surveys of public 
lands made by plaintiff under a con- 
tract with the United States and ap- 
proved by the field examiner appoint- 
ed by the surveyor-general, under Rev. 
St. § 2223, were correctly executed in 
the field, where, as shown by the plats, 
they did not differ from subsequent 
surveys made by others for the gov- 
ernment, which were approved, al- 
though plaintiff's plats had been re- 
jected.” Scully v: U..S:, supra. . (3) A: 
surveyor, who contracts to resurvey 
boundaries upon establishment of a 
base line by a third person, is not 
relieved from liability because of fail- 
ure to establish the base line within 
the time fixed for surveyor’s work 
where he was informed by his agree- 
ment that, if he could not complete it 
in time because of delay in establish- 
ment of such base line by the third 
person, he should apply for extension 
and he failed to do so. American 
Bonding Co. v. Vickery, 27 Colo. A. 96, 
146 P1073. (4) A surveyor, eontract- 
ing. with the government to resurvey 
boundaries, is not relieved from lia- 
bility on the theory that he was not 
officially notified of the approval of 
his contract and _ bond. American 
Bonding Co. v. Vickery, supra. (5) 
By doing the work without receiving 
notice of approval of his contract and 
bond, such a surveyor waives his right 
to formal notice. American Bonding 
Co. v. Vickery, Supra. 

32. USCA tit 43 § 52. 

{a] Removal by surveyor-general. 
—(1) A surveyor-general could not 


lawfully remove a deputy surveyor ex- 
cept for negligence or misconduct. 
Reed v. Conway, 26 Mo. 13. (2) The 
removal of a deputy surveyor who was 
not under contract was damnum 
absque injuria. Reed v. Conway, su- 
pra. (3) The surveyor-general was 
not liable for removing a deputy, al- 
though under a contract with which 
his removal was an unwise and un- 
lawful interference, provided he acted 
according to his best judgment, or 
from a desire to promote the public 
interests, and not from malice. Reed 
v. Conway, supra. 

33... Harrar v. U..S.,; 5 Pet. (U. S\ 
373, 8 L. ed. 159. 

34. Farrar. v.,.U. Ss supra: 

[a] Omission to stipulate for faith- 
ful disbursement of public money did 
not invalidate that part of the condi- 
tion which respects the faithful dis- 
charge of the duties of surveyor’s of- 
fice: .Marrar) v. U.>S.; 5 eet U.S) 
373, 8. L. eqd.-159. 

35. U. S. v. Jameson, 16 Fed. 331, 
3 McCrary 620. 

36. USCA tit 43 § 61. 

[a] Surveyor employed for specific 
survey.—\Where a surveyor, contract- 
ing to make resurveys, made surveys 
which were rejected, and his surety 
designated a third person to make sur- 
veys, the surety could recover from 
the surveyor and indemnitors damages 
sustained. American Bonding Co. vy. 
Vickery, 27 Colo. A. 96, 146 P 1073. 

37. Reed v. Conway, 26 Mo. 13. 

38. Conclusiveness of decisions of 
register and receiver in general see 
infra § 487. 

89... Peters v. WU. Si. 20k]... 1165.39 
BP Losi, 

[a] Receiver acting also as regis- 
ter, by authority of an order from 
the land department, was a de facto 
officer, and his official acts as register 
are valid. Jeffords v. Hine, 2 Ariz. 162, 
Te Bess 

40. USCA tit 43 § 71. 

41. Litchfiéld vy. Register, 15 F. 
Cas. No. 8,388 [aff 9 Wall. 575, 19 L. 
ed. See 

42. itchfield vy. Register, supra. 

43. Barbarie v. Eslava, 9 How. (‘U.. 
S.) 421, 13 L. ed. 200. 

44. Morancy v. Ford, 2 La. Ann. 
299; ‘Barton v. Hempkin, 19 La. 510. 


Ea Se a a SN 
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finally on the question of title,4® but their decisions 
are subject to the supervision of the commissioner of 
the general land office.4* In permitting entries of 
the public lands to be made the register must look 
only to the acts of congress and to such regulations 
of the general land office as have been made in pursu- 
ance of law, as they have no powers except such as 
are derived from these sources.*7 The issuing of cer- 
tificates to settlers properly belongs to the register.*§ 
Under an earlier statute the payment of money for 
an entry to the receiver*® of a land office was a pay- 
ment to the government,°® and no sale of the publie¢ 
land could take place in the absence of the receiv- 
er.°1 The register of a land office cannot lawfully 
act as attorney for any applicant for a patent for 
land, whose application is filed, and the proceedings 
on which are to be conducted before him and in his 
office.°? 

[§ 453] (2) Acting by Deputy. The mere min- 
isterial or clerical acts of the. register of the land 
office may be performed by a deputy,°* but aets of a 
judicial nature must be performed by the register 
himself.>4 

[§ 454] (3) Action upon Claims. The register 
and receiver acting as land commissioners for the 
adjustment of claims had full authority to act in 
cases of conflicting locations under different certifi- 
cates,°® but were not authorized to revoke or annul 
a certificate of claim already granted.°® The sub- 
mission of the proof of a donation claim gave to the 
register and receiver jurisdiction to decide upon the 
elaim and an application to locate is unnecessary to 
give them authority to adjudicate thereon,®? and 
their allowance of such claim was sufficient to show 


that the statement, which purported to be sworn be-. 


fore, but was not signed by, them was made on 
oath.®8 A certificate of the register issued to one 
who applied to him to locate a state land warrant 
on public land that he approved of the location by 
the state was a legal and valid consent of the United 
States to such location.°® 


[§ 455] c. Bond.*® The statute requires that 
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every register shall, before entering on the duties 
of his office, give bond in the penal sum of ten thou- 
sand dollars, with approved security, for the faith- 
ful discharge of his trust.°1 A register is liable on 
his bond for money received by him from entrymen 
before it was payable under a rule of the interior de- 
partment ;°? but his sureties are not liable for mon- 
eys receiyed by him as proceeds of the sale of In- 
dian lands.°* The refusal of a register to pay over 
to the United States the surplus, beyond the maxi- 
mum compensation to which he is entitled by law for 
his services,°* is a breach of his official bond, for 
which his sureties are liable.6® A receiver and his 
sureties were liable for any moneys paid on entries 
and not accounted for by the receiver, although, at 
the time the bond was given and the payments were 
made, the law of the department was that an entry 
would not be allowed if the moneys were not proper- 
ly accounted for, or deposited to the credit of the 
United States treasurer.°¢ Where a register has re- 
ceived as public moneys amounts paid in as a consid- 
eration for titles to public lands and charged himself 
with such moneys in his accounts with the govern- 
ment, his sureties cannot, in a suit on the bond for 
failure to pay over such moneys, defend on the 
ground that the title to the land was not properly 
transferred.°7 In an action brought by the United 
States on the official bond of a register of public mon- 
ey, a plea that the register had issued receipts and 
made returns to the treasury department for money 
that he had never in fact received is bad,®® as is al- 
so a plea that the United States had accepted another 
bond from the register.6® Neither can the sureties on. 
the official bond of a register who is in default escape 
liability for the amount of a draft issued by the gov- 
ernment to the register because an inspector of the 
interior department refused to telegraph to the treas- 
ury department to stop payment on request of one 
of such sureties.*° 

Default after expiration of commission. The sure- 
ties on the bond of a register are responsible for a 
default occurring after the expiration of his com- 


45. Barnard v. Ashley, 18 How. CU: 
S.) 43, 15 L. ed. 285; Barbarie vy. Hs- 
lava, 9 How. (U. S.) 421, 13 L. ed. 200. 

[a] A statute giving the register 
and receiver power “‘to decide on con- 
flicting and interfering claims” must 
be considered as empowering them to 
decide only as to the true location of 
grants or confirmations. Barbarie v. 
Hslava, 9 How. (U. S.) 421, 13 L. ed. 
200 [foll Barbarie v. Mobile, 9 How. 
QU SS E45) ies eds Zizi 

46. Barnard v. Ashley, 18 How. (U. 
S.) 48, 15 L. ed. 285; Barton v. Hemp- 
kin, 19 La. 510; Lewis v. Lewis, 9 Mo. 
183, 48 AmD 540. 

47. Parker v. Duff, 47 Cal. 554. 

[a] Entry of land reserved from 

.entry.—An attempted exereise of ju- 
risdiction in accepting an entry includ- 
ing lands reserved from entry, where 
the reservation appears of record in 
the jand office, is void as to the lands 
reserved. Whitehill v. Vietorio Land, 
ete, Co., 18a Me 520) 139 P1844, LRA 
1918D 593. 

48. Keith v. Cheeny, 1 Or. 285. 

[a] Rule applied under Oregon Do- 
nation Act. Keith v. Cheeny, 1 Or. 
285. 

49. Abolition of office of receiver 
and consolidation with that of register 
see supra § 451. 


50.. Slocum v. U. S., 35 Ct. Cl. 48. 
51. Groom v. Hill, 9 Mo. 323. 
[a] Act of register in receiving 


money and taking a note of the time 
of its receipt was entirely unofficial, 
and no claim to the lamd could be 
ee thereon. Groom vy. Hill, 9 Mo. 


Slaw Saeve pVWWaltz oo m. Cas eno. 
16,631, 3 Sawy. 473. 
53. Hunter v. Hemphill, 6 Mo. 106. 


54. Hunter v. Hemphill, supra. 
55. Newport v. Cooper, 10 La. 155. 
[a] Court would presume that a 


certificate given by such commission- 
ers in relation to a claim to govern- 
ment land was issued in pursuance of 
the provisions of the law, and enti- 
tled the holder to a patent when its 
conditions should be complied with. 
Newport v. Cooper, 10 La. 155. 

Consolidation of offices of register 
and receiver see supra § 451. 


56. Newport v. Cooper, 10 La. 155. 
57. Finley v. Woodruff, 8 Ark. 328. 
58. Finley v. Woodruff, supra 


(holding that the omission of the offi- 
cers to sign was a mere irregularity 
not affecting the validity of their acts 
or their jurisdiction). 

59. Poppe v. Athearn, 42 Cal. 606. 

60. Consolidation of office of regis- 
ter and receiver see supra § 451. 

61. USCA tit 43 § 79. 

[a] Before consolidation of offices 
of register and receiver, the latter 
was required to give bond in like sum. 
U. S. Rev. St. § 2236. 

[b] Increase of bond.—Where the 
bond of a receiver of public moneys of 
a land district was increased by direc- 
tion of the president from ten thou- 
sand dollars, the sum required by stat- 
ute, to thirty thousand dollars, the 
bond was not void on the ground that 
it was exterted by duress. Snmaith v. 
US;, 5 Arig. 56, 45 P 341. 


62. Meads v. U. S., 81 Fed. 684, 26 
CCA 229. 
[a] Rule applied even though such 


rule be given the force of an act of 
congress, since it merely regulates the 
time and mode of payment of money 
which becomes due by virtue of other 
and independent law. Meads v. U. S., 
81 Fed. 684, 26 CCA 229. 

63. U.S. v. Rogers, 81 Fed. 941, 27 
CCA 14. j 

[a] Reason for rule.-—Such moneys 
are at all times, in equity, the moneys 
of the Indians, and not public moneys. 
U.S. v. Rogers, 81 Fed. 941, 27 CCA 14. 

64. Compensation for services in 
generad see infra § 456. 

65. )U-aSy v0 Babbitt, 95) Uy Sa 334, 


Proceeding against principal 
in the bond by an action on the case 
for money had and received is unnec- 
essary. U.S. v. Babbitt, 95 U. S. 334, 
24 L, ed. 480. 

ages Smith v..U. S., 5 Ariz. 56, 45 P 

Ge OLUC Inver Ue 1S il Ol, aCe Gamal! 
SCt 524 27 L. ed. 330. 

68. U.S. v. Girault, 11 How. (U.S.) 
22, 18 L. ed. 587. 

{a] Reason for rule.—Such plea 
addressed itself entirely to the evi- 
dence which, it was supposed, the 
United States would bring forward up- 
on the trial. U.S. v. Girault, 11 How. 
GUS) 22,0138 eds Si. 

69. U.S. v. Girault, supra. 

[a] Reason for rule.—A new bond 
is no satisfaction for damages which 
have acerued for the breach of an old 
bong, oe 8. v. Girault, 11 How. (U. 8S.) 


23, ed. 587. 
aC Smith v. U. S., 5 Ariz. 56. 45 P 
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mission, and before his suecessor enters upon the du- 
ties of the office.71 

Evidence in action on bond. In an action on the 
official bond of a register, the United States treasur- 
er’s transcript certified as required by statute is ad- 
missible and is evidence of all things contained in it 
which came within the official knowledge of the ac- 
counting officers of the treasury department.*? 
Where a receiver was charged with a shortage in his 
accounts, but claimed that the money had been stolen 
from him, it was decisive against him that he had 
never in any manner presented to any accounting 
officer of the treasury a claim for a credit in that 
sum, and had not at the trial shown himself to be in 
possession of any vouchers not before in his power 
to procure.*? 

[§ 456] d. Compensation and Disposal of Amounts 
Received.’* Registers are allowed an annual salary 
of five hundred doliars’® and fees and commissions in 
addition thereto for certain services;’® but it is 
expressly provided that the compensation shall in no 
case exceed in the aggregate three thousand dollars 
a year,’’ nor shall they receive for any one quarter 
or fractional quarter more than a pro rata allowance 
of such maximum,*® and all fees collected from any 
source which would increase the salary over the legal 
amount are to be covered into the treasury except the 
amount required to pay the actual cost of clerical 
services employed exclusively in civil cases.7® The 
compensation of registers commences and 1s to be cal- 
culated from the time when they enter on the dis- 
charge of their duties,*® and in this connection the 


71. U.S. v. Jameson, 16 Fed. 331, 3 fa] 
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doing of the preliminary work incidental to the 
opening of a newly created land office is a part of the 
duties of such officers.84 

[§ 457] e. Allowance for Office Rent. The secre- 
tary of the interior is authorized by statute to make 
a reasonable allowance for office rent for each econ- 
solidated land office;8* but where the register of such 
an office rents an office for the transaction of his 
official business without authority from the com- 
missioner of the -general land office, he has no legal 
claim for reimbursement from the appropriation for 
incidental expenses of land offices.®? 

[§ 458] 6. Subordinate Agents. If any authority 
from congress is necessary to authorize the appoint- 
ment of special agents of the land department for 
particular purposes, such authority may be fairly 
inferred from appropriations made by congress to 
pay for the services of such agents.*4 

[§ 459] 7. Jurisdiction as between Different Lo- 
cal Land Offices. After the erection of a land dis- 
trict the lands ineluded therein cannot be sold at the 
office of another land district in which they were 
formerly included.®® 

[§ 460] 8. Mode and Rules of Procedure—a. In 
General. The land department has power to adopt 
rules and regulations for the administration of the 
law with regard to the public domain,®® and such 
rules, when promulgated, become laws of property,*? 
and will be judicially noticed by the courts,*® and 
cannot be ignored by the department to the subver- 
sion of rights acquired in accordance with their re- 
quirements.®® 
SCt 163, 52 L. ed. 278]; Germania Iron 


McCrary 620. 


72. Smith v. U. S., 5 Ariz. 56, 45 P 
341. 

73. U.S. v. Reymert, 27 F. Cas. No. 
16,149. 

74, Consolidation of office of reg- 


ister and receiver see supra § 451. 

75. USCA tit 43 § 80. 

[a] Prior to consolidation of offices 
of register and receiver, the compen- 
sation of receivers was the same as 
that now given registers. U.S. Rev. 
St. §§ 2237-2240. 

76. USCA tit 43 § 80. 

We USCA tit-43.8 80. See U.S. 
eee, 110 U. S. 688, 4 SCt ee 28 L. 
ed. 286; U.S. v. Babbitt, 95 U. 334, 
24 L. ed. 480; U.S. v. Babbit, 1 SBlaek 
CUS: cdo, 17 L. ed. 94. 

{a] Fiscal year is the basis on 
* which compensation must be estimat- 
ed. Sweet v. U. S., 34 Ct. Cl. 377. 

[b] Sale of Indian lands.—(1) 
Where the receiver of public moneys, 
at a government land office, was ap- 
pointed special receiver and superin- 
tendent to assist in disposing of lands 
held by the United States in trust for 
the Indians, the trust moneys paid for 
the land not being public moneys, the 
receiver, whose official duty only re- 
quired him to receive public moneys, 
was entitled to take, in addition to his 
salary, the compensation provided by 
government for the separate services 
rendered in respect of the trust lands. 
Tens. ven Brindle, 120, U.S 6383; 47S Ct 
180, 28 L. ed. 286. (2) But the secre- 
tary of the interior, acting through 
the commissioner of the general land 
office, had the right to charge the va- 
rious registers and receivers with the 
duty to sell the lands ceded by the Qs- 
age Indians to the United States by 
the treaty of Sept. 29, 1865 (14 U. S. 
St. at L. 687), to be sold for their bene- 
fit, and to limit the annual compensa- 
tion of such officers for this and all 
other services to the existing legal 
maximum. Stewart v. U. S., 206 U. S. 
185, 27 SCt 631, 51 Li. eds 1017 [aft .39 
Ct. Ch 321, and dist U. S. v. Brindle, 


supra]. 
78. USCA tit 43 § 80. 


ed to the statute it was held that a 
receiver had a right to charge the 
whole yearly maximum of commis- 
sions for the fractional portion of the 
year in which he resigned or was re- 
moved. S. v. Dickson, 15 Pet. (U. 
S.) 141, tou tated: 689; U. S. v. Ed- 
wards, 25 F. Cas. No. 15,026, 1 Mc- 
Lean 467. 

79. USCA tit 43 § 85. 

fa] Under Act March 3, 1853, all 
fees received by a register of a land 
office, whether for locating military 
bounty land warrants or for other 
services, in excess of the maximum 
fixed by law as compensation, must 
be paid into the United States treas- 
ury: Ot Ss. yy, Babbit, 1 Black CULES.) 
55, 17 L. ed. 94 [foll U. S. v. Brindle, 
110 U. S. 688, 4 SCt 180, 28 L. ed. 286, 
and appr U. S. v. Babbitt, 95 U. S. 
334, 24 L. ed. 480], 

80. USCA tit 43 § 81. 

81. U.S. v. Delaney, 164 U. S. 282, 
17 SCt 84, 41 L. ed. 435. 

[a] Thus, where the register and 
receiver of a newly created land office 
engaged, at request of the commis- 
sioner of the general land office, in 
securing and fitting up rooms to be 
occupied by the office, advertising the 
date of its opening, and doing such 
other work as was necessarily inci- 
dental, to opening the office, he had 
“entered upon the discharge of his 
duties,” and was entitled to compen- 
sation for the time so employed. U: 
Suave eee ke 164 U.S. 282,17 SCt 
84, 41 L. ed. 435. 

USCA tit 43 § 129. 


82. 

SS WBanes Ve WUeaotm Loe OmeGl. O44. 

84. ie v. Nickles, 104 U. S, 444, 
26 L. 825. 


85. ar ae, v. Zane, 7 Wheat. (U. 
ey pete 5 L. ed. 425, 5 Cranch 92, 3 L. 
ed. 46. 

86. U. S.—Cosmos Exploration Co. 
v. Gray Hagle Oil Co., 190 U. S. 301, 23 
SCt 692, 47 L. ed. 1064 [aff 112 Fed. 4, 
50 CCA 79]; Lytle v. Arkansas, 9 How. 
314, 13 L. ed. 153; Leonard v. Lennox, 
181 Fed. 760, 104 CCA 296; Van Ges- 
ner v. U. S., 1538 Fed. 46, 82 CCA 180 
[rev on other grounds 207 U. 8. 425, 28 


Co. v. James, 89 Fed. 811, 32 CCA 348 
[rev 82 Fed. 807]; Anchor v. Howe, 50 
Fed. 366. 

Cal.—Poppe v. Athearn, 42 Cal. 606; 
Ss eneety v. Bunnell, 56 Cal. A. 112, 205 

Colo.—Freeport German Ins. Co. v. 
Hayden, 21 Colo. 127, 40 P 453, 52 Am 
SR 206. 
ees —McDowell v. Morgan, 28. QL. 

Nebr.—Eastern Banking Co. v. Love- 
joy, 81 Nebr. 169, 115 NW 857. 

[a] Authority of congress.—Con- 
gress may authorize the secretary of 
the interior to make rules and regu- 
lations to carry into effect a law as to 
public lands, enforcement of which de- 
volves on his department. Clyde v. 
Cummings, 35 Utah 461, 101 P 106. 

[b] Determination of law.—The 
secretary of the interior has power to 
make determinations of law as well as 
fact essential to performance of his 
duties. West v. Standard Oil Co., 278 
'U. S. 200, 49 SCt 138, 73 L. ed. 265. 
gy atiaity of regulations See infra § 

87. U. S.—vVan Gesner v. U. S., 153 
Fed. 46, 82 CCA 180 [rev on other 
grounds in 207 U._S.°.426, 28 SCt 163, 

ala, sed 2cOils Germania Iron Com. 
Teun: 89 Fed. 811, 32 CCA 348 [rev 82, 
Fed. 807). 

Cal.—Poppe v. Athearn, 42 Cal. 606. 

Ind.—North v. Jones, 53 Ind. A. 203, 
100 NE 84. 

Mont.—Johnson vy. ce County, 
50 Mont. 253, 146 P 47 

Utah. —Clyde Ve Cute 35 Utah 
461, 101 P 106. 

88. Cosmos Exploration Uo. v. Gray 
Hagle .Oil..Co.;,, 196 U.S 308, 23.+SCt 
692, 47 L. ed. 1064 [aff 112 Fed. 4, 50 
CEA 19] 5 Cahary. Wi. 1S59152 sus, e2 td. 
14 SCt513, 38 L. ed. 415; Van Gesner 
Venu. oy 153 Fed, 46, 82 CCA 180 [rev 
on other grounds 207 'U. S. 425, 28 ca 
163, 52 L. ed. 278]; Peters v. U. S, 
Okl. TUG poi) Olu: 

89. Germania Iron Co. v. James, 89 
Fed. 811, 32 CCA 348 [rev 82 Fed. 807]. 

[a] Where homesteader claimed 
land as against alleged grant to state 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 460-465] 


Repeal or abrogation, retrospective operation. 
Rules of practice of the land department formally 
established and promulgated by authority of the see- 
retary of the interior can be repealed or abrogated 
by like formal action and publication only,°° and 
neither the secretary of the interior nor the com- 
missioner of the general land office has power to 
make a retroactive decision abrogating such rules.°4 
Neither can the equitable title to land aequired by 
lawful entry be divested or affected by subsequent 
rules or modification of rules of practice in the land 
department. °? 

[§ 461] b. Validity of Regulations. Regulations 
of the land department for the disposal of the pub- 
lie lands must be appropriate,®® reasonable,®4 within 
the limitations of the law for the enforcement of 
which they are provided,®® consistent with such 
law,°°® and of such a nature as to tend to its enforee- 
ment.°* The land department is not authorized to 
adopt rules and regulations which'are destructive of 
rights conferred by congress?’ or to annex conditions 
or provisions to the law.?® 

[§ 462] c. Permissible Departures from Rules. 
The government may sanction,-as against itself, the 
widest departure on the part of its own agents from 
its regulations as to sale of public lands, or waive 
any irregularity therein.t So the secretary of the 
interior may suspend or disregard rules of proce- 
dure,? and observance of a regulation of the land 
department may be dispensed with by the commis- 
sioner of the general land office for reasons satis- 
factory to him, where no private rights are injurious- 
ly affected thereby.? 
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[§ 463] d. Instructions by Commissioner of Gen- 
eral Land Office. The “special instructions of the 
commissioner” of the general land office are made by 
law a part of every contract for the survey of the 
pubhe lands,* but instructions given by the commis- 
sioner of the general land office to registers are not 
judgments binding upon anyone.® <A letter from the 
commissioner of the general land office, addressed to 
the register at the local office, asserting that in his 
opinion certain land was subject to entry under the 
preémption law, was a special direction to allow the 
land to be entered under the preémption law, within 
the meaning of a statute authorizing the eommis- 
sioner to give special directions as to such land.® 

[§ 464] 9. Making and Record of Entries and 
Proceedings Thereon. ‘The application of a person 
entitled to enter land at a government land office, 
made in good faith, must be regarded as filed when 
it is delivered by the applicant for filing;7-* and 
the neglect of the clerks to do their duty in noting 
thereon a statement that the same was filed as of that 
date does not deprive the person making such entry 
of his rights as of the date of its actual filing.° The 
validity of an entry properly made and certified on a 
county plat by a register is not affected by the fact 
that he afterward makes other entries on the same 
plat.to te 

[§ 465] 10. Determination of Adverse or Conflict- 
ing Claims—a. Jurisdiction of Land Department. 
The land department of the United States is a 
quasi judicial tribunal!? invested with authority to 
hear and determine claims to the publie lands, sub- 
ject to its disposition,?® and to determine all ques- 


as swamp land, the question whether 
the land was swamp or not was for 
the general land office to determine in 
accordance with rules and procedure 
prescribed by it and in force at the 
time of the homesteader’s entry. Hi- 
vanen v. Duluth, ete., R. Co., 113 Minn. 
282, 129 NW 510. 

90. James v. Germania Iron Co., 
107 Fed. 597, 46 CCA 476 [app dism 
195 U. S. 638 mem, 25 SCt 786 mem, 
49 L. ed. 356 mem]. Compare Filcher 
Vie Sea Ps (2a) 6519" fait sub- nem. 
U.S. v. Northern Pac. R. Co., 1 F. (2d) 
53] (holding that issuance of a cir- 
cular by the commissioner of the gen- 
eral land office, committing the work 
of classifying lands, theretofore done 
by commissions, to the geological sur- 
vey, does not render invalid a classi- 
fication thereafter made by the com- 
mission and approved by the depart- 
ment). alk 

[a] Decisions or opinions of the 
secretary and the commissioner in 
eontests between claimants for spe- 
cific tracts of land, ignoring or violat- 
ing rules, neither repealed nor modi- 
fied them. James v. Germania Iron 
Co., 107 Fed. 597, 46 CCA 476 [app 
dism 195 U. S. 688 mem, 25 SCt 786 
mem, 49 L. ed. 356 mem]. 

91. - Germania Iron Co. v. James, 
89 Fed. 811, 32 CCA 348 [rev 82 Fed. 
807]. 

(2 Regulations as to prohibition 
of certain contests did not apply toa 
contest initiated before the regula- 
tions took effect. Bowen v. Hickey, 53 
Cal. A. 250, 200 P 46 [certiorari den 257 
U. S. 656 mem, 42 SCt 168 mem, 66 
L. ed. 420 mem]. : oe? 

[b] Review.—A decision, giving to 
an application made in violation of the 
rules in force when it was made pref- 
erence over an entry made in accord- 
ance with such rules, is an error of 
law reviewable by the courts. Ger- 
mania Iron Co. v. James, 89 Fed. 811, 
32 CCA 348 [rev 82 Fed. 807]. 

92. Howe v. Parker, 190 Fed. 738, 
,111 CCA 466; James v. Germania Iron 
Co., 107 Fed. 597, 46 CCA 476 [app dism 
195 U. S. 688 mem, 25 SCt 786 mem, 
49 L, ed. 356 mem]. 


93. Anchor v. Howe, 50 Fed. 366; 
neg v. McCall, 184 Cal. 330, 197 P 


94. Anchor v. Howe, 50 Fed. 366; 
McDowell v. Morgan, 28 Ill. 528. 

95. Anchor v. Howe, 50 Fed. 336. 

[a] Bule applied.—As U. S. Rev. 
St. § 2326, relating to the filing of an 
adverse claim to public lands, merely 
requires that the claim ‘shall show 
the nature, boundaries, and extent” 
thereof, a land office regulation, re- 
quiring the plat showing the bound- 
aries to be made from an actual sur- 
vey “by a deputy United States sur- 
veyor,” is void in so far as it.prevents 
the survey from being made by any 
other surveyor. Anchor y. Howe, 50 
Fed. 336. 

96. Poppe v. Athearn, 42 Cal. 606; 
McDowell v. Morgan, 28 Ill. 528. 

97. Williamson v. U. S., 207 U.S. 
425, 28 SCt 163, 52 L. ed. 278 [rev on 


other grounds 153 Fed. 46, 82 CCA 
180]. 
98. Williamson vy. U. S., supra; Ed- 


wards v. Bodkin, 249 Fed. 562, 161 CCA 
488 [rev 241 Fed. 931]; Hodge v. Mc- 
Call, 184 Cal. 330, 197 P 86. See Mc- 
Dowell v. Morgan, 28 Ill. 528 (holding 
that a practice of local officers, by 
which written applications could be 
made for land at times when these 
offices were closed to private entry, to 
give applicant a preference or pre- 
emption was unauthorized). 

$9.) Baty, v. Sale, 43 Tl. 351, 92 
AmD 128. 

1. ‘Bernard v. Ashley, 3 F. Cas. No. 
1,846, Hempst. 665 [aff 18 How. 43, 
15 L. ed. 285]. 

Zan onisht. Ven Wane. . uands ASSOC, 
1427 Unse Lol, tmeCt2538,. 30 Ly ed, 
974; Gage v. Gunther, 136 Cal. 338, 
68 P 710, 89 AmSR 141. 

fa] Administrative orders, con- 
cerning certain lands are subject to 
revision as long as the interior retains 
jurisdiction of such lands. West v. 
Standard Oil Co., 278 U. S. 200, 49 SC¢t 
138, 73 L. ed. 265. 

[b] In the exercise of his power to 
supervise proceedings for securing ti- 
tles to public lands, the secretary of 
the interior is not limited by any pre- 


scribed forms or rules of procedure. 
Sian Land Co. v. Rawson, 62 Fed. 


3. Lytle v. Arkansas, 9 How. (U. 
SS), sty is) ls ede 1535— Hormeanwey: 
Healey, 19 N: D. 116, 121 NW 1122. 

4.) Bowles sven UsiS. 27) Ct. Cl 454 
(holding that therefore where the 
terms of the contract contained one 
description of the tract to be con- 
veyed, and the special instructions 
another, extrinsic evidence was ad- 
missible to ascertain the extent of 
the subject matter of the contract as 
intended by the parties). 
ye: Foley v. Harrison, 5 La. Ann. 


Was Saltmarsh v. Crommelin, 39 Ala. 
og 

7-8. Hastay v. Bonness, 84 Minn. 
120, 86 NW 896. 

9. Hastay v. Bonness, supra. 

10-11. Wilhite v. Barr, 67 Mo. 284. 

12. See supra § 447; and also cases 
infra text and note 13. 

13. U. S.—Cosmos Exploration Co. 
v. Gray Eagle Oil Co., 190 U. S. 301, 
24 SCt 860, 47 L. ed. 1064 [aff 112 Fed. 
4,50 CCA 79, 61 LRA 230 (aff 104 Fed. 
20)]; Brown v. Hitchcock, 173 U. S. 
4738, 19 SCt 485, 43 L. ed. 772; Michi- 
gan Land, ete., Co. v. Rust, 168 U! S) 
589, 18 SCt 208, 42 L. ed. 591 [aff 68 
Fed. 155, 15 CCA 335]; Wilson v. Elk 
Coal Co., 300 Fed. 473 [aff 7 F. (2d) 
112 (certiorari den 269 U. S. 587 mem, 
46 SCt 203 mem, 70 L. ed. 426 mem)]; 
U.S. v. Beaman, 242 Fed. 876, 155 CCA 
464; U. S. v. Wilson, 214 Fed. 630 
[aff 227 Fed. 827, 142 CCA 351 (aff 245 
U.S. 24, 38 SCt 205) 62) Li ed. 128) 45 
Le Marchel v. Teagarden, 152 Fea, 
662 [rev on other grounds 175 Fed. 
682, 99 CCA 236]; Peyton v. Des= 
mond, 129 Hed. 1,163. CCA 651%" King 
v. McAndrews, 111 Fed. 860, 50 CCA 
29 [rev 104 Fed. 430]; James v. Ger- 
mania Iron Co., 107 Fed. 597, 46 CCA 
476 [app dism 195 U. S. 688 mem, 25 
SCt 786 mem, 49 L. ed. 356 mem]; 
Germania Iron Co. v. James, 89 Fed. 
811, 32 CCA 348 [rev 82 Fed. 807]; 
U. S. v. Winona, etc., R. Co., 67 Fed. 
948, 15 CCA 96 [aff.165 Uy, S, 463, 17 
SCt 368, 41 L. ed. 789]. 
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tions of fact that may arise in any controversy re- 
specting the right of any person to receive a patent 
for any of the public lands,14 and to execute its judg- 
ments by issuing patents to the parties entitled to 
But after the legal title to public land has 
passed from the government, the land department 
has no jurisdiction to determine controversies be- 
tween individual claimants concerning the title or 


them.1> 


right to the possession thereof.1® 


[§ 466] b. Original Determinations and Review. 
Questions of fact arising in a contest between claim- 
ants of the public lands are to be decided primarily 
by the local land officers,17 whose decisions are sub- 
ject to appeal and review by the land department,?® 
which may on such review decide questions arising on 
the evidence but not decided by the local officers.?® 
The view has been expressed that a contestant who 
unsuccessfully appeals from the order of the local 
land office does not thereby lose any rights accruing 
to him under the order appealed from.*° 


Ariz.—Warnekros v. Cowan, 13 Ariz. 
42,108 P 288. 

Cal.—Thompson vy. Basler, 148 Cal. 
646, 84 P 161, 113 AmSR 321; Gage 
v. Gunther, 136 Cal. 338, 68 P 710, 89 
AmSR 141. 

Miss.—Willoughby v. 111 
Miss. 688, 72 S 129. 

Mont.—Reagan v. Boyd, 59 Mont. 
453,197 P 832. 

N. M.—Van Patten v. Boyd, 20 N. 
1 Be F36KS BUS ee fe 

N. D.—Forman v. Healey, 19 N. D. 
116, 121 NW 1122. ‘ 

Wis.—McCord v. Hill, 111 Wis. 499, 
84 NW 27, 85 NW 145, 87 NW 481. 

Wyo.—Caldwell v. Bush, 6 Wyo. 
342, 45 P 488. , 

See Hammond y. St. Louis Public 
Schools, 8 Mo. 65. 

[a] The land department has pow- 
er to determine all contests arising 
under the statutes granting a right 
to acquire title to the public lands, 
and a statute prescribing certain 
causes for the institution of a con- 
test does not preclude the department 
from hearing contests instituted for 
other causes. Wiseman v. Hastman, 
21 Wash. 163, 57 P 398 [foll Lawrence 
v. Potter, 22 Wash. 32, 60 P 147]. ' 

[b] A homestead entry, void on 
its face, does not authorize a contest 
for failure of the entryman to culti- 


Caston, 


vate. Lowe v. Dickson, 108 Okl. 241, 
236) PESO: 
[c] Revival of contest.—Where a 


contestant of a homestead entry did 
not appeal from an order of the local 
land office dismissing the contest be- 
cause not sufficiently regular to con- 
stitute a valid contest, he could not 
revive the contest by a mere sugges- 
tion on the hearing of his protest 
against a third person’s entry under 
the Timber and Stone Act on the re- 
linquishment of the homestead entry. 
Kendall v. Long, 66 Wash. 62, 119 P 9. 

{d] Time for determination.—A 
contest of an entryman’s right to land 
under U. S. Rev. St. § 2297, requiring 
such contest to be initiated before the 
expiration of five years from the date 
of ‘entry, need not be decided within 
such five-year period. Bowen vv. 
Hickey, 53 Cal. A. 250, 200 P 46 [cer- 
tiorari den 257 U. S. 656 mem, 42 SCt 
168 mem, 66 L. ed. 420 mem]. 

14. Thompson y. Basler, 148 Cal. 
646, 84 P 161, 1183 AmSR 321; Gage 
v. Gunther, 136 Cal. 338, 68 P 710, 89 
AmSR 141; Love v. Flahive, 33 Mont. 
348, 838 P 882. 

[al Questions proper for determi- 
nation.—The land department has ju- 
risdiction to determine such questions 
as (1) which of two persons making 
simultaneous applications for home- 
stead entries made the prior settle- 
ment on the land (Love v. Flahive, 33 
Mont. 348, 83 P 882), (2) the bona 
fides of an entry (McCord vy. Hill, 117 
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[§ 467] ¢. Right To Institute Contest. 
necessity for the contestant to show that he has some 
right in himself in or to the premises has been as- 
serted,?1 the right of an informer to contest under 
some statutes has been recognized.?? 
held that officials of the land department have no 
power to prohibit a contest provided for by statute 
unless they are duly authorized so to do,?* but the 


[§§ 465-468 
While the 


It has been 


view has been taken that, where the allowance of an 


Wis. 306, 94 NW 65 [aff 195 U.S. 395, 
25° SCt 96, 49 Iu. ed. 251]), (3) the 
length of an entryman’s residence 
(McCord vy. Hill, supra), (4) and the 
sufficiency of his proofs (McCord v. 
Hill, supra). 

15. King v. McAndrews, 111 Fed. 
860, 50 CCA 29 [rev 104 Fed. 430]. 

16. U._S: v..Rhodes;. 3 F. (2d). 771: 
Sage v. Ruduick, 91 Minn. 325, 100 
NW 106, 98 NW 89, 100 NW _ 106; 
Phipps v. Stancliff, 110 Or. 299, 214 P 
335, 222 P 328. See Arnold v. Grimes, 
2 Iowa 1. 

[a] Where there has been an inad- 
vertent issuance of patent to public 
lands in which a contest is pending, 
the view has been taken that such 
issuance puts an end to the jurisdic- 
tion of the land department, and that 
the contestant whose rights are un- 
determined is entitled to resort to the 
courts to establish them. Northern 
mre Co. v. Spray, 27 Wash. 1, 67 

17. U. S.—Moore vy. Robbins, 96 U. 
S. 530, 24 L. ed. 848. 

Ala.—Mobile v. Farmer, 6. Ala. 738. 

Cal.—McHarry v. Stewart, 4 Cal. 
Unrep. Cas. 408, 35 P 141. See Bowen 
v. Hickey, 53 Cal. A. 250, 200 P 46 
[certiorari den 257 U. S. 656 mem, 42 
SCt 168 mem, 66 L. ed. 420 mem] 
(holding determination that entry- 
man failed to establish a residence 
upon the land justified by the evi- 
dence). 

Okl.—Bertwell v. Haines, 10 OkIl. 
469, 63 P 702. 

Wis.—McCord v. Hill, 117 Wis. 306, 
94 NW -65. [aff 195 U. S. 395, 25 SCt 
96, 49 L. ed. 251]. 

18. Orchard v. Alexander, 157 U. 
S. 372, 15 SCt 636, 39 L. ed. 737° [aff 
2 Wash. 81, 26 P 192, 807]; Moore 
v. Robbins, 96 U. S. 580, 24 L. ed. 
848; German Ins. Co. v. Hayden, 21 
Colo. 127, 40 453, 52 AmSR 206; 
Godding v. Decker, 3 Colo. A. 198, 32 
P 832; Davis v. Richards, 23 Wash. 
432; 68 PP 2ble  MeCorde Ver aalllseldne 
Wis. 306, 94 NW 65 [aff 195 U. S. 395, 
25 SCt 96, 49 L..ed. 251]. 

[a] Statute expressly giving set- 
tlers right of appeal excludes by im- 
plication all other classes of persons. 
Godding v. Decker, 3 Colo. A. 198, 32 
P 832. 

[b] The commissioner of the gen- 
eral land office has supervisory con- 
trol over the subordinate officers of 
the land department, and can revise 
and correct their decisions; and, 
where an erroneous entry made by the 


}register and receiver was canceled 


by the commissioner, it will be pre- 
sumed, in the absence of evidence to 
the contrary, that it was done in ac- 
cordance with the rules governing 
such action, and upon sufficient evi- 
dence. Darcy v. McCarthy, 35 Kan. 
722, 12 P 104. 


application to*contest a final entry of public land 
was by a rule of the land department vested exclu- 
sively in the discretion of the commissioner of the 
general land office,?* the courts would not interfere 
with the exercise of such discretion unless there had 
been such an abuse of discretion as to amount prac- 
tically to a denial of a clear right.?5 

[§ 468] d. Affidavits and Allegations of Contest- 
ant. In commencing the contest the contestant files 
an affidavit setting forth the grounds on which the 
contest is based,?® although in general jurisdiction 


[c] Time for appeal.—In the ab- 
sence of any limit of time in which 
appeals from registers and receivers 
shall be taken to the department, a 
reasonable time will be understood. 
Moore v. Fields, 1 Or. 317. 

Review of decisions in land depart- 
ment in general see infra § 483. 

19. McHarry v. Stewart, 4 Cal. Un- 
rep. Cas. 408, 35 P 141. 

20. Davis v. Richards, 23 Wash. 
432, 63 P 211. 

{a] Thus one who appealed from 
an order of the local land office al- 
lowing an adverse claimant to make a 
homestead entry for their joint ben- 
efit, and refused to accept an agree- 
ment securing such benefit tendered 
by the entryman, in pursuance of the 
order, pending the appeal, did not 
thereby waive or lose any rights 
which had accrued to him under such 
order, although the appeal was de- 
termined against him. Davis v. 
Richards, 23 Wash. 432, 63 P 2J)1. 

21. Aiken v. Ferry, 1 F. Cas. No. 
112, 6 Sawy. 79. See Kendall v. Bun- 
nell, 56 Cal. A. 112, 205 P 78 (an ap- 
plicant for entry of public lands, 
whose application was rejected by 
a decision which became final on the 
withdrawal of his application and of 
his appeal, had no standing to ques- 
tion the validity of a subsequent en- 
try by another covering the same 
land). 

[a] Notwithstanding the purchase 
of the relinquishment of a homestead 
entry, the purchaser may contest the 
entry. Fain v. U. S., 209 Fed. 525, 126 
CCA 347, 

22. See Howe v. Parker, 190 Fed. 
738, 111 CCA 466 (considering Act 
May 14, 1880). 

Preference right to enter of suc- 
cessful contestant see supra § 72. 

23. Bowen v. Hickey, 53 Cal. A. 
250, 200 P 46 [certiorari den 257 U. S. 
656. mem, 42 SCt 168 mem, 66 L. ed. 
420 mem]. 

24 Parryman v. Cunningham, i6 
Okl. 94, 82 P 822. 

25. Parryman v. Cunningham, su- 


ra. 

[a] If the land department re- 
jected the contest and a patent was 
issued to the entryman, the contestant 
could not maintain an action to de- 
clare the patentee a trustee for his 
use and benefit. Parker v. Lynch, 7 
Okl. 631, 56 P 1082. 

26. See cases infra this note. 

[a] Allegations sufficient.—(1) An 
affidavit in support of a contest of 
entry under the Desert Land Law of 
1891, alleging that the land had not 
been reclaimed, irrigated, or improved 
as required, is not insufficient. San- 
ders v. Dutcher, 44 Cal. A. 626, 187 
P51. (2) Allegations by a contestant 
that the contested application to pur- 
chase was for speculative purposes 
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§§ 468-471] 


to hear the particular cause is acquired by the issu- 
ance and service of notice of the contest.27 

[§ 469] e. Hearing. The filing of a contest gives 
the contestant no right or interest in the land it- 
self;?® but where the land department entertains a 
contest against a homestead entry, and permits it to 
be filed, in general the party so filing has the right 
The register of a Unit- 
ed States land office is authorized to administer oaths 
and take testimony in contest proceedings.*® Where 
the secretary of the interior, on the passage of a 
special act of congress confirming the entry of one 
of the parties to a “contest, suspends the contest pro- 
ceedings, and a patent issues, the other party to the 
contest cannot, by mandamus, compel the secretary 
to proceed with the contest on the ground that the 
special act was uneonstitutional and void.31 

[§ 470] f. Occupancy and Possession pending De- 


to have. the contest heard.29 


have been held sufficient on which to 
base a contest against an application 
under the Timber and Stone Act. Mc- 
Goldrick Lumber Co. v: Kinsolving, 
C2 ed SLO, £37 (CCAR S TT Lait, 243) WO: 
S. 682 mem, 37 SCt 479 mem, 61 L. 
ed. 939 mem]. 

[b] Affidavits insufficient. — (1) 
Where contestant alleged that he did 
not know and had no means of know- 
ing the facts, the affidavit is insuf- 
ficient. Edwards v. Bodkin, 249 Fed. 
562, 161 CCA 488 [rev 241 Fed. 931]. 
(2) An affidavit absolute in form is 
insufficient where it appeared that 
the contestant had no actual knowl- 
edge of the facts, for in such case he 
should be deemed guilty of false 
Swearing. Edwards v. Bodkin, 267 
Fed. 1004 [aff 265 Fed. 621 (aff 255 
U.S. 221, 41 SCt 268, 65 L. ed-°595) ]. 

{c] Effect of appearance.—It is 
not error for the local land officers 
to refuse to dismiss a contest because 
the affidavit on which it is based is in- 
sufficient where both parties appeared 
and took part in the proceedings. For- 
man v. Healey, 19 N. D. 116, 121 NW 


T1122. 
27. Bertwell v. Haines, 10 Okl. 469, 
63 P 702. 


[a] The rule of the department 
that all contests shall be corroborated 
was promulgated merely for the pur- 
pose of showing the bona fides of the 
contestant, and such corroboration 
was not necessary to confer jurisdic- 
tion upon the land officers to hear the 
cause. Bertwell v. Haines, 10 Okl. 
469, 63 P 702. See Sanders v. Dutcher, 
44 Cal. A. 626, 187 P 51 (holding that 
affidavit in support of a contest of 
entry under the Desert Land Law of 
1891 was merely a preliminary proc- 
ess, required as an evidence of good 
faith by the rules of practice, so that 
any defect in it was not necessarily 
fatal to the contest). 

Hearing in general see infra § 469. 

Necessity and sufficiency of notice 
see infra § 482. 

28. Parker v. Lynch, 7 Okl. 631, 56 


‘Bertwell v. Haines, 10 Okl, 469, 
63 P 702; Parker v. Lynch, 7 O&Il. 
631756 P 1082. See Gray v. McCance, 
14 Ill. 343. 

30. Peters v. U. S., 2 Okl. 116, 33 
P21031. 

[a] A register and a receiver were 
not required to act jointly in admin- 
istering oaths and taking testimony, 
under the law in force when both of- 
fices existed. Peters v. U. S., 2 Okl. 
116, 33 P 1031. 

[b] Evidence.—(1) On a contest of 
an application to purchase land under 
the Timber and Stone Act, evidence 
of an agreement to convey an interest 
after final proof under a previous 
homestead entry, which had>.been 
abandoned, should have been received. 
McGoldrick Lumber Co. v. Kinsolv- 
ing, 221 Fed. 819, 137 CCA 377 [aff 
243 U. S. 632 mem, 37 SCt 479 mem, 
61 L, ed. 939 mem]. (2) Where, ina 
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termination. 


longed.*4 


are conclusive’? 


contest before the secretary of the 
interior, contestants based their ti- 
tle on the will of a white man inter- 
married with a Chickasaw, purport- 
ing to give to his widow and heirs his 
improvements on the public domain, 
the will, being without probative 
force, was properly disregarded. Rey- 
nolds v. Hill, 43 Okl. 749, 148 P 1155 
[aff 242 U. S. DOs sct 163, 61 L. 
ed. 363]. 

31. In re Emblen, 161 U. S. 52, 16 
SCt 487, 41 L. ed. 613 

32. Zimmerman v. ‘McCurdy, 15 N. 
D. 79, 106 NW 125; Habeisen v. Hatch- 
ell, 12 Okl. 29; 69 P 888 [foll Best v. 
Frazier, 16 Oki. 623, 85 P ay Glov- 
er v. Swartz, 8 Okl. 642, 58 P 943. 

[a] A contest to cancel : home- 
stead entry on the ground of abandon- 
ment is a contest for a preference 
right of entry after the existing entry 
has been canceled, and one contesting 
for a preference right is not entitled 
to reside on or occupy any portion of 
the land in controversy, as against 
the entryman, until after he shall 
have procured the cancellation of the 
contested entry. Glover v. Swartz, 
8 Okl. 642, 58 P 948. 

33, Iowa.—Wood v. Murray, 85 
Iowa 505, 52 NW 356. 

La.—Mengel v. Norman, 144 La. 
632, 81 S 207. 

N. D.—Zimmerman v. McCurdy, 15 
N. D. 79, 106 NW 125. 

Okl.—Peckham v. Faught, 2 Okl. 
173, 37 P 1085; Sproat v. Durland, 2 
Okl. 24, 35 P 682, 886 [foll Potts v. 
Hollon, 6 Okl. 696, 52 P 917]. 

S. D.—Reservation State Bank v. 
Holst, 17 S. D. 240, 95 NW 931, 70 
LRA 799. 

[a] Injunction (1) is the proper 
remedy to protect the occupying 
claimant’s possession against the oth- 
er claimant’s attempts to take forci- 
ble possession before the rights of the 
parties have been determined. Men- 
gel v. Norman, 144 La. 632, 81 S 207; 
Zimmerman v. McCurdy, 15 N. D. 79, 
106 NW 125, 12 AnnCas 29. (2) A 
state court has jurisdiction for the 
purpose of trying a suit for injunc- 
tion pending a contest by a private 
individual, and the state before the 
United States land department, of a 
homestead entry. Mengel v. Norman, 
144 La. 632, 81 S 207. 

{b] Order of court.—The court 
may issue any order necessary to give 
effect to the law, pending the deter- 
mination of the contest in the land 
department. Peckham v. Faught, 2 
OKI 3) 3.3) Palo sh. 

Jurisdiction and Pay ore of courts 
in general see infra § 489 

34. Peckham v. Faught, 2 Okl. 173, 
387 P 1085. See Hadley v. Ulrich, 1 
Oki. 330, 338. P-705. 

35. Conclusiveness and effect of 
decisions in land department in gen- 
eral see infra §§ 484-488. 

36. James v. Germania Iron Co., 
107 Fed. 597, 46 CCA 476 [app dism 
195 U. S. 688 mem, 25 SCt 786 mem, 
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Pending a contest in the land depart- 
ment over the right to acquire certain land, a claim- 
ant who is in possession under color of right is en- 
titled to retain possession as against the adverse 
claimant,®? and the courts will protect the occupying 
claimant in such possession.33 
were claiming the right to reside on a homestead—one 
by settlement, the other by a filing in the United 
States land office—the view was taken that each par- 
ty had a right to reside on and occupy the land until 
the land department had determined to whom it be- 


Where two parties 


[§ 471] g. Conclusiveness and Effect of Deci- 
sions and Opinions.*® 
department upon the issues presented for its con- 
sideration at hearings: concerning contested claims 
to the public lands are presumably right,?® and 


The decisions of the land 


as between the parties to the con- 


49 L. ed. 356 mem]. 

See Corbett v. Wood, 32 Minn. 509, 
2 NW 734. 

37. U. S.—Gardner v._ Bonestell, 
180°U.-S; 362, 21 SCt 399, 45 Li: ed. 574 
[aff 125° Cal -3216, (58> P 001; Sullivan 
v. Damon, 202 Fed. 2853) Peyton -v. 
Desmond, 129 Fed. 1, 63 CCA 651; 
Aiken vy. Ferry, 1 F. Cas. No. 112, 
6 Sawy. 79; Blodgett v. Central Pac. 
R. Co., 6 Land Dec. 309; Southern Pac. 
R. Co. v. Burlingame, 5 Land Dec. 
415. Compare Northern Pac. R. Co. 
v. McCormick, 72 Fed. 736, 19 CCA 
165 (holding that an adjudication by 
the land department that an individ- 
ual claimant is entitled to land within 
the limits of a railroad grant is not 
sufficient to overcome the presumption 
in favor of the railroad company aris- 
ing from its compliance with the terms 
of the grant before any steps were 
taken by such claimant to enter the 
land). 

Ariz.—Old Dominion Copper Min., 
etc., Co. v. Haverly, 90 P 333. 

Ark, —Finley v. Woodruff, 8 Ark. 328. 

Cal.—Martin v. Bartmus, LSI Cals 
87, 207 P 550; Stewart v. Sutherland, 
93 Cal. 270, 28 P 947; Grant v. Oliver, 
91 *Cal-158) 27 P596, 861 Plummer 
v. Brown, 70 Cal. 544, 12 P 464; Mace 
v. Merrill, 56 Cal. 554; Wilkinson v. 
Merrill, 52 Cal. 424; Sanders v. Dutch- 
er, 44 Cal. A. 626, 187 P 51; Cragie v. 
Roberts, 6 Cal. A. 309, 92 P 97. 

Colo.—Howell  v. Killie, 17 Colo. 
88, 28 P 464. - 

Ull.—Robbins v. Bunn, 54 Ill. 48, 5 
AmR 75; McGhee v. Wright, 16 Ill. 
5555 Gray v. McCance, 14 Ill. 343; 
Bennett v. Farrar, 7 Ill. 598. 

Iowa.—Barringer v. Davis, 112 NW 
208; Young v. Charnquist, 114 Iowa 
116, 86 NW 205. 

Kan. —Missouri, etc., R. Co. v. Pratt, 
64 Kan. 118, 67 P 464; "Freese v. Rusk, 
54 Kan. 274, 338° P 2553 Burnham yv. 
Starkey, 41 Kan. 604, 21 P 624; Cooke 
Vv. Blakely, 6 Kan. A. 707, 50 P 981. 

La.—Sandoz v. Ozenne, 13 La. Ann. 
616; Primot v. Thibodeaux, 6 La. 
10; Henry v. Welsh, 4 La. 547, 23 
AmD 490. See Kirkby v. Fogleman, 
16 La, 277. 

Mich.—Male v. Chapman, 134 Mich. 
511, 96 NW 582. 

Minn.—Monette y. Cratt, 7 Minn. 
234; State v. Batchelder, 7 Minn, 121; 
Castner v. Gunther, 6 Minn. 119; Leech 
v. Rauch, 3 Minn. 448. But see Corbett 
v. Wood, 32 Minn. 509, 21 NW 734. 

Nev.—Tonopah, etc., R. Co. v, Fel- 
lanbaum, 32 Nev. 278, 107 P 882, 35 
Nev. 249, 129 P 308, LRA1918D 584. 

D.—-Martinson v. Marzolf, 14 N. 


N. 
‘D, 301, 103 NW 937. 


Or.—-Morse v. Odell, 49 Or. 118, 89 
P 139; Small v. Lutz, 41 Or. 570, 67 
P 421, 69 P $25; Johnson vy. Bridal Veil 
Lumbering Co., 24° Or. -182, 33 P 


528, 

S. D.—Reservation State Bank v. 
Holst, 17_.S. D. 240, 95 NW 529, 931, 
70 LRA %99; Harrington v. W ilson, 
10 S. D. 600, 74 NW 1055. 

[a] Grounds of rejection of entry. 
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test,?* as to matters of fact within the jurisdiction of 
the department,®® and are not subject to collateral at- 
The decisions are, however, subject to re- 
In general, a second 
contest will not be entertained against an entry of 
public lands on a charge which has once been in- 
vestigated or decided by the department,*? and the 
unsuccessful party in a contest is also estopped from 
subsequently asserting a claim which was available 
and proper for introduction in such contest.** 
order that an adjudication in the land department 
may be available in a subsequent action it must be 
pleaded,** and the party relying on such decision 
must show how the contest arose and what issues 
were submitted for determination, so as to enable the 
court to determine whether the decision is within 


Lackeee 
view in a direct proceeding.*! 


——Where complainant’s application to 
file a homestead on certain land was 
rejected in the land office on the 
ground that the land was withdrawn 
from settlement by the executive with- 
drawal of April 22, 1868, under a rail- 
road aid grant, in the absence of evi- 
dence to indicate that there was any 
other matter in dispute, it will not be 
presumed that it was rejected on any 
other ground, and such rejection was 
not conclusive on the courts where it 
was subsequently determined that 
such withdrawal was ineffectual. Os- 
born v. Froyseth, (Minn.) 116 NW 
1113. 

[b] Matter not before land depart- 
ment.—The jurisdiction of the United 
States land department in a contest 
proceeding, having been to determine 
whether land attempted to be selected 
by plaintiff's predecessors in 1898 was 
vacant and open to settlement within 
ANctioune  4,71897 (30 U.S. St/.at, Ll: 
11-36 c 2), and to determine the extent 
of a settler’s asserted occupancy and 
possession, at and prior to that time, 
the secretary of the interior’s deci- 
sion in that proceeding does not affect 
an action involving the character of 
the settler’s occupancy and right of 
possession asserted by him between 
1900 and 1902. Pacific Live Stock Co. 
vy. Isaacs, 52 Or. 54, 96 P 460. 

38. Uinta Tunnel Min., etc., Co. v. 
Creede, etc., Min., ete., Co., 119 Fed. 
164, 57 CCA 200 [aff 196 U. S. 337, 25 
SCt 266, 49 L. ed. 501]; Childs v. U. 
S., 5 F..(2d) 816; Tonopah, etc., R. Co. 
v. Fellanbaum, 32 Nev. 278, 107 P 882. 

[a] Persons not parties.—(1) 
Judgments of the land department 
permitting entries of land and the pat- 
ents based thereon bind all the parties 
to the proceedings, but do not estop 
those who were not, and were not re- 
quired to be, parties from establishing 
the truth as to any facts material to 
their claims in any litigation between 
them and the holders under the pat- 
ents. Uinta Tunnel Min., etc., Co. v. 
Creede, etc., Min., etc., Co., 119 Fed. 
164, 57 CCA 200 [aff 196 U. S. 337, 25 
SCt 266, 49 L. ed. 501). (2) Finding 
of commissioner of land office in favor 
of possession and consequent right 
of actual settler as against patentee, 
although conclusive as between paten- 
tee and settler, was not conclusive as 
to patentee’s grantee, to whom pat- 
entee conveyed land before the com- 
missioner made finding, and who was 
given no notice of the proceeding. 
Childs) vw. Wer Side -Bea) | 86in eiC3)) 
A decision by the commissioner of the 
general land office in a contest be- 
tween an occupying claimant of pub- 
lic lands and a contestant, canceling 
claimant’s homestead entry for alleged 
abandonment, which decision became 
final by reason of the entryman’s fail- 
ure to appeal, was not a conclusive 
adjudication that the defeated claim- 
ant had no right to the land as against 
mp subsequent homestead applicant, 
who was not a party to the first con- 
test, nor in privity with the success- 
ful contestant. Martinson v. Marz- 
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In 


off, 15 N. D. 471, 108 NW 801. 

{b] Where two persons claimed 
land, one as a homestead location, and 
the government was not a party to 
the contest, and a certificate was is- 
sued upon the homestead entry, which 
was recognized as legal by the secre- 
tary of the interior, the state court 
would follow such decision and recog- 
nize the entryman’s right to protect 
his possession against trespassing 
hogs, by taking such hogs pursuant to 
statute. Fall Creek Sheep Co. v. Wal- 
ton, 24 Ida. 760, 136 P 438, AnnCas 
1915C 1252. 

39. Edenborn v. U. S., 5 F. (2d) 
814; Harvey v. Holles, 160 Fed. 531; 
Northern Pac. R. Co. v. McCormick, 
72 Fed. 736, 19 CCA 165; Murphy v. 
Howard Copper Co., 28 Ariz. 42, 235 P 


147; Tonopah, etc., R. Co. v. Fellan- 
baum, 32 Nev. 278, 107 P 882; Brown 
ve Almasie; 291 Or, 668, e173 -Pu.o4c 


Lawrey v. Hanna, 59 Or. 60, 115 P 
975. See Porter v. Selleck, 286 Mich. 
655, 211 NW 261 (holding that, where 
title had actually passed to his pred- 
ecessor, plaintiff claiming govern- 
ment land suffered no prejudice by his 
grantor’s failure to appeal from the 
department’s adverse ruling on pro- 
test of new survey). 

40. U. S.--Shepley v. Cowan, 91 U. 
S. 330, 23 L. ed. 424; Wilcox v. Jack: 
son, 13 Pet. 498, 10 L. ed. 264;° Peyton 
v, Desmond, 129 Fed. 1, 63 CCA 651; 
James v. Germania Iron Co., 107 Fed. 
597, 46 CCA 476 [app dism 195 U. S. 
638 mem, 25 SCt 786 mem, 49 L. ed. 
356 mem]; New Dunderberg Min. Co. 
V,, Old; 79 Bed! 598, "25 CCAy TL6s "UK Se 
v. Steenerson, 50 Fed. 504, 1 CCA 552; 
Aurora Hill Cons. Min. Co. v. Eighty- 
a Min. Co., 34 Fed. 515, 12 Sawy. 
ooo. 

Ala.—Ryder v. Innerarity, 4 Stew. 
Gouieamrae 

Ariz.—Murphy v. Howard Copper 
Co., 28 Ariz. 42, 235 P 147; Old Do- 
minion Copper Min., etc., Co. v. Haver- 
ly, 90, P7333. 

Ark.—Williamson v. Baugh, 71 Ark. 
491, 76 SW 428, 

Cal.—Paterson v. Ogden, 141 Cal. 
43, 74 P 448, 99 AmSR 31; Saunders 
v. La Purisima Gold Min. Co., 125 
Cal, 159,"67 P6566: 

Iowa.—Rood v. Wallace, 109 Iowa 
5, 79 NW 449. 

Kan.—Missouri, etc., R. Co. v. Pratt, 
64 Kan. 118, 67 P 464; Cook v. Blake- 
ly, 6 Kan. A. 707, 50 P 981. 

Mont.—Graham v. Great Falls Wa- 
ter Power, etc., Co., 30 Mont. 393, 76 
P 808; Small v. Rakestraw, 28 Mont. 
413, 72 P 746, 104 AmSR 691 [aff 196 
U.S. 408, 25 SCt 285, 49 L. ed. 527]. 

Nebr.—Van Sant v. Butler, 19 Nebr. 
351, 27 NW 299; Rush v. Valentine, 
12 Nebr. 518, 11 NW 746; Kinney v. 
Degman, 12 Nebr. 237, 11 NW 318; 
Smiley v. Sampson, 1 Nebr. 56. 

‘Utah.—Ketchum Coal Co. v. Pleas- 
ant Valley Coal Co., 50 Utah 395, 168 
P 86; Ferry v. Street, 4 Utah 521, 7 
Priel: alien 5 Zale 

Wis.—Bradley v. Deils Lumber Co., 
105 Wis. 245, 81 NW 394. 


‘[§§ 471-472. 


the proper limits as to jurisdiction.*® 

Effect as to title. 
the claimants does not invest him with the legal 
title prior to the issuing of the patent.*® 

Recitals as evidence. 
the secretary of the interior given in a contest as to 
a right in publie lands of the facts on which the 
right is based is not evidence of the facts recited.*? 

[§ 472] 11. Suspension of Entries. 
supervision possessed by the commissioner of the 
general land office over the register of the local land 
offices, in the disposition of the publie lands, au- 
thorizes him to suspend entries on land,*® and while 
the suspension of an entry remains in force, the 
duplicate receipt for the money paid by the entryman 
remains in abeyance and will not support an action 


A decision in favor of one of 


A recital in an opinion of 


The power of 


{a] Erroneous decisions of the 
Jand department upon questions with- 
in its jurisdiction are not void, but 
are valid until reversed on appeal or 
set aside by proper direct proceedings 
for that purpose. Hartman v. Warren, 
76 Fed. 157, 22 CCA 30. ; 

41. James v. Germania Iron Co., 
107 Fed. 597, 46 CCA 476 [app dism 
195 U. S. 638 mem, 25 SCt 786 mem, 
49 L. ed. 356 mem]; Aurora Hill Cons. 
Min. Co. v. Eighty-Five Min. Co., 34 
Fed. 515, 12 Sawy. 355; Murphy v. 
Howard Copper Co., 28 Ariz. 42, 235 
P 147; Missouri, etc., R. Co. v. Pratt, 
64 Kan. 118, 67 P 464. 

Jurisdiction of courts in general 
see infra §§ 489, 490. 

Remedies in case of fraud, mis- 
take, or trust see infra §§ 508-541. 

42. Parryman v. Cunningham, 16 
Okl. 94, 82 P 822. See Howe v. Par- 
ker, 190 Fed. 738, 111 CCA 466 (hold- 
ing that in 1898, in the absence of 
fraud and of collusion between the 
parties, an adjudication that an in- 
former’s charge against a homestead- 
er was unfounded was a bar to a con- 
test against him by another informer 
on the same charge, and a_decision to 
the contrary in that state of the law 
was an error of law). 

22 Wash. 


43. Howard v. Hibbs, 
5135/60 159. - 

fa] Rule applied.—Where defend- 
ant was awarded a patent to public 
land in a contest with plaintiff's gran- 
tor, extending from 1884 to 1896, be- 
fore the interior department, and a 
relinquishment alleged to have been 
executed by the defendant in Novem- 
ber, 1884, was not introduced in evi- 
dence in that contest by plaintiff's 
grantor, plaintiff was estopped from 
asserting the relinquishment. How- 
ard v. Hibbs, 22 Wash. 513, 61 P 159. 

44. Pacific Live Stock Co. v. Isaacs, 
52 Or, 54, 96 P 460. 


45. Pacific Live Stock Co. v. Isaacs, 
supra. 
46. Quinby v. Conlan, 51 Cal. 412’ 


[aff 104 U. 8. 420, 26 L. ed. 800). 

Necessity of patent to vest title 
see infra § 492. 

Preference right to enter of suc- 
cessful contestant see supra § 72. 

47.  Megerle v. Ashe, 33 Cal. 74, 

48. Cornelius v. Kessel, 128 U. S. 
456, 9 SCt 122, 32 L. ed. 482; Figg v. 
Hensley, 52 Cal. 299; Durham v. Huss- 
man, 88 Iowa 29, 55 NW 11. 

[a] “The exercise of this power is 
necessary to the due administration 
of the land department. If an in- 
vestigation of the validity of such en- 
tries were required in the courts of 
law before they vould be canceled, 
the necessary delays attending the ex- 
amination would greatly impair, if 
not destroy, the efficiency of the de- 
partment.” Cornelius v. Kessel, 128 
U.S. 456, 461, 9 SCt 122, 32 L. ed. 482 
[quot Durham v. Hussman, 88 Iowa 
29, 34; 55 NW 11]. 

_ [b] Conflict pending appeal of re- 
jected entry.—An application for en- 
try of public lands which is rejected 
by the land officers does not initiate 


_ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 472-474] 


of ejectment.*9 


interior. 


[§ 473] 12. Cancellation of Entries, Certificates, 
Etc.52—a. Power of Land Department. 
the land department, in the exercise of its power to 
supervise the actions of local land officers, 


any inchoate right to the lands, so that 
a conflicting entry made pending an 
appeal from the rejection of an entry 
was properly suspended only, and not 
rejected. Kendall v. Bunnell, 56 Cal. 
AL 112) 205 P78. 

49. Figg v. Hensley, 52 Cal. 299. 

50. USCA tit 43 §-1161 

[a] Under a former statute the 
regulations were to be prescribed by 
the secretary of the interior, the at- 
torney general, and the commissoner 
of the general land office. U.S. Rev. 
St. § 2450. See Stimson Land Co. v. 
Hollister, 75 Fed. 941. 

51. “USCA tit 43 § 1162. 

[a] Formerly, every such adjudi- 
cation was required to be approved by 
the secretary of the interior and the 
attorney general as_a board. U.S. 
Rev. St. § 2451. See Stimson Land Co. 
v. Hollister, 75 Fed. 941. ; 

Recall, cancellation, or annulment 
of patent by land department see in- 
fra § 506. 

53. See infra § 483. 

54 U.S.— U.S. v. Detroit Timber, 
ete.,, Co, 200 Wi.c8i4821,- 26) SC 282,50 
L. ed. 499 {aff 131 Fed. 668, 67 CCA-1 
(rev 124 Fed. 393)]; Hawley v. Diller, 
178 U.S. 476, 20 SCt 986, 44 L. ed. 1157 
{aff 81 Fed. 651, 26 CCA 514 (rev 75 
Fed. 946)]; Guaranty Sav. Bank v. 
Bladow, 176 U. S. 448, 20 SCt 425, 44 
L. ed. 540 [aff 6 N. D. 108, 69 NW 41]; 
Knight v. United Land Assoc., 142 U. 
S. 161, 12 SCt 258, 35 L. ed. 974; Cor- 
nelius v. Kessel, 128 U. S. 456, 9 SCt 
122, 32 L. ed. 482; Lee v. Johnson, 116 
U.S. 48, 6 SCt 249, 29 L. ed. 570; Hark- 
ness v. Underhill, 1 Black 316, 17 L. 
ed. 208; Peyton v. Desmond, 129 Fed. 
1, 63 CCA 651; California Redwood Co. 
v. Litle, 79 Fed. 854 [aff 87 Fed. 1004, 
31 CCA 591]; American Mortg. Co. v. 
Hopper, 64 Fed. 553, 12 CCA 293; Stim- 
son Land Co. v. Rawson, 62 Fed. 426. 

Ala.—Holmes vy. State, 108 Ala. 24, 
18 S 529 [foll Holmes v. State, 100 Ala. 
291, 14 S 51]; Bates v. Herron, 35 Ala. 
tle 

Ida.—Jones v. Meyers, 3 Ida. 51, 26 
P 215, 35 AmSR 259. 

Ill.—Gray v. McCance, 14 Ill. 343. 
Compare Brill v. Stiles, 35 Ill. 305, 309, 
85 AmD 364 (where it was said that 
the commissioner of the general land 
office “is not a judicial officer, and has 
no power to decree the rescission of 
contracts. His determination in ref- 
erence to the validity of that sale con- 
cluded no one. . The cancellation 
of the entry by the commissioner was 
not, therefore, evidence that the first 
entry was illegal’). 

lowa.—Bellows v. Todd 34 Iowa 18. 

Kan.—Freese v. Rusk, 54 Kan. 274, 
88 P 255; Swigart v. Walker, 49 Kan. 
100, 80 P 162 [foll Fernald v. Winch, 
50 Kan. 79, 31 P 665]. 

La.—Mumford v. McKinney, 21 La. 
Ann. 547; Scuddy v. Shaffer, 10 La. 
Ann. 133; Haydel v. Nixon, 5 La. Ann. 
558. But see Albritton v. Shaw, 148 
La. 427, 87 S 32 (where land had "been 
occupied under a certificate of entry 
from the United States for more than 
forty eight years, the commissioner 
of the general land office could not 
cancel the certificate on the ground 
that the land previous to such entry 
had been acquired by, the state under 
the swamp land grant of 1849, because 
the land belonged either to entryman 
under such certificate, if it was valid, 
or to the state, if the certificate was 
not valid, because of state’s selec- 


The statutes require that cases of 
suspended entries shall be decided according to the 
principles of equity, and under regulations to be ap- 
proved by the secretary of the interior, consistently 
with such principles,®° and also that every such adju- 
dication shall be approved by the secretary 
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of the 
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risdiction to cancel an entry for public lands,®* or 
annul a certificate of purchase of such lands** at any 
time before a patent is issued,®* except as the time is 
limited by statutory provision.®7 But the power to 
cancel entries cannot be exercised so as to deprive 
any person of land lawfully entered and paid for.°* 


Cancellation can be had upon the same evidence 


In general 


°3 has ju- 


tion of such land under such act). 

Minn.—Judd y. Randall, 36 Minn. 
12, 29 NW 589; Randall v. EKdert, 7 
Minn. 450. 

Mont. > Murray v. Polglase, 17 Mont. 
455, 43 P 505. 

Nebr.—Pfund v. Lapa eT Cos 
52 Nebr. 473, 72 NW 480. 

N. D.—Forman vy. Healey, 19 N. D. 
116, 121 NW 1122; Parsons v. ies 
4.N. D. 452, 61 NW 1036, 50 AmSR 669 
ave 164 U. S. 89, 17 Sct 27, 41 L. ed. 

Okl.—Calhoun v. McCornack, 7 Okl. 
347, 54 P 493 

Wash.—Pierce v. Frace, 2 Wash. 

26 P 192, 807 aff 157 U.S. 372, 15 sce 
635, 39 L. ed. UT |e 

Wyo. —Caldwell v. Bush, 6 Wyo. 
842, 45 P 488. 

See Dickinson v. Doe, 17 Miss. 130; 
Risdon v. Davenport, 4 S. D. 555, 57 
NW 482; Cornelius v. Kessel, 58 Wis. 
237, 16 NW 550. 

[al Secretary of interior and com- 
missioner of general land office.—(1) 
The secretary of the interior, as head 
of the land department, is invested 
with supervisory power to control the 
public business relating to public 
lands, and may: set aside any entry, 
survey, certificate, or decision allowed, 
made, issued, or rendered by officers 
or agents of the government, subordi- 
nate to him; and under his direction, 
and subject to his ultimate determina- 
tions the commissioner of the general 
land office has a like supervising pow- 


er. Barden v. Northern Pac. R. Co., 
154 U. S. 288, 14 SCt 1030, 38 L. ed. 
992; McDaid v. Oklahoma, 150 U. S. 


209, 14 SCt 59, 37 L. ed. 1055; Knight 
v. United Land Assoc., 142 U. S. 161, 
12 SCt 258, 35 L. ed. 974; Williams v. 
Wi SoS Ue be DIA LL SCt Abi ae 4h, 
ed. 1026; Lee v. Johnson, 116 U. S. 48, 
6 SCt 249, 29 L. ed. 570; Buena Vista 
County vy. Iowa Falls, etc., R. Co., 112 
U. S. 165, 5 SCt 84, 28 L. ed. 680; Sny- 
der v. Sickles, 98 U. S. 203, 25 L. ed. 
97; Harkness v. Underhill, 1 Black (U. 
S.) 316, 17 L. ed. 208; Magwire v. Ty- 
ler, 1. Black (Us S:)- 195,17 Li. ed, 1375 
Barnard v. Ashley, 18 How. (U.S.) 43, 
15 L. ed. 285; Stimson Land Co. v. 
Rawson, 62 Fed. 426; Caldwell v. 
Bush, 6 Wyo. 342, 45 P 488. And see 
Pheenix Mut. L. Ins. Co. v. Brainard, 
82 Mont. 39, 265 P10 (holding that the 
department of the interior could can- 
cel final certificate issued by the land 
office). (2) The commissioner has 
power to cancel entries to public lands 
after final proof has been made and a 
final certificate issued, but it extends 
only to cases of entries made upon 
false testimony or without authority 
of law. Stimson v. Clarke, 45 ed. 760 

[b] Register with the approbation 
of the commissioner of the general 
land office, has power to cancel a cer- 
tificate of entry. Dickinson v. Doe, 17 
Miss. 130. But see McDaniel v. Orton, 
12 Mo. 12 (holding that register and 
receiver had no power to permit a per- 
son to vacate his entry). 

{c] Where one commutes his horse- 
stead entry into a cash entry, and the 
final receipt for the price is issued to 
him by the receiver, and the certificate 
is signed by the register, such receipt 
and certificate may entitle him prima 
facie to a patent, but do not conclude 
the land department from investigat- 
ing the truth of the facts on which 
they were issued, and the bona fides 
of the homestead claim, and from 


which was before the register and receiver.°® 
after a patent has issued the land department ecan- 
not cancel the entry on which it was based.°° 

[§ 474] b. Grounds for Cancellation. 


But 


An entry 


canceling the same if found untrue 
and insufficient. Holmes v. State, 100 
Ala. 291, 14S 51. 

Power to cancel entry after trans- 
fer or assignment by entryman see 
INEN, $556.0. 

55. U.S. v. Steenerson, 50 Fed. 504, 
1 CCA 552 [foll American Mortg. Co. 
v. Hopper, 56 Fed. 67 (aff 64 Fed. 553, 
12 CCA 293, and disappr Wilson v. 
Fine, 40 Fed. 52, 5 LRA 141; Smith 
v. Ewing, 23 Fed. 741 [both foll Amer- 


ican Mortg. Co. v. Hopper, 48 Fed. 
47])]1; Lott v. Prudhomme, 3 Rob. 
(La.) 298. 


56. U. S.—wU. S. v. Detroit Timber, 
ete:, Co., 200 U.S. 321, 26 SCt 282, 50 
L. ed. 499 [aff 131 Fed. 668, 67 CCA 
1 (rev 124 Fed. 393)]; Hawley v. 
Diller, 178 U. S. 476, 20 SCt 986, 44 
L. ed. 1157 [aff 81 Fed. 651, 26 CCA 
514 (rev 75 Fed. 946)]; Guaranty Sav. 
Bank v. Bladow, 176 U. S. 448, 20 SCt 
425, 44 L. ed. 540 [aff 6 N. D. 108, 69 
NW 41]; Knight v. United Land As- 
Soc., 142, U.S. 161, 12 SCt 258) 35) Ta 
ed. 974; Lee v. Johnson, 116 U. S. 48, 
6 SCt 249, 29 L. ed. 570; American 
Mortg. Co. v. Hopper, 64 Fed. 553, 12 
CCA 293; Stimson Land Co. v. Raw- 
son, 62 Fed. 426. 


12 215, 35 AmSR 259. 

Kan.—Freese v. Rusk, 54 Kan. 274, 
388 P 255; Swigart v. Walker, 49 Kan. 
100, 30 P 162 (toll Fernald v. Winch, 
50 Kan. 79, 31 P 665]. 

La.—Scuddy v. Shaffer, 10 La. Ann. 
133; Haydel v. Nixon, 5 La. Ann. 558, 

Minn.—Judd_ v. Randall, 36 Minn. 
12, 29 NW 589. 

Nebr.—Pfund v. Valley L. & T. Co., 
52 Nebr. 473, 72 NW 480. 

Wash.—Pierce vy. Frace, 2 Wash. 81, 
26 UP LO2.  SOtva hati elo iat 2S hanmliD 
SCt 635,39 Leds 730 ]t 

Wyo.—Caldwell v. Bush, 6 Wyo. 
342, 45 P 488. 

[a] After issuance of final certifi- 
cate, an entry may be canceled. Cald- 
well v. Bush, 6 Wyo. 342, 45 P 488. 

[b] After final proof, a homestead 


entry may be canceled for fraud. 
ee v. Randall, 36 Minn. 12, 29 NW 
57. See cases infra this note. 
[a] After expiration of two years 


(1) from the issuance of a receiver’s 
receipt on the final entry of land un- 
der the homestead laws, ‘under the act 
of March 8, 1891, the land office had no 
power to entertain proceedings to can- 
cel the entry unless commenced with- 
in the two years, whether initiated by 
a government officer or a private indi- 
vidual, and whether based on a charge 
of fraud or on some other ground. 
Payne v. U. S., 255 U. S. 438, 41 SCt 
368, 65 L. ed. 720 [aff 48 App. (D. 
C.) 547]. (2) But where the receiver 
sent the final proof to the land de- 
partment without issuing a receipt or 
Cee cece the proof insufficient, the 
statute did not preclude the cancella- 
tion of the entry more than-two years 
after the receiver’s action. Williams 
v. Newman, 257 Fed. 353. (3) Neces- 
sity for issuance of patent after ex- 
piration of two years after issuance of 
receipt see infra § 493. 

58. Cornelius v. Kessel, 128 U. S. 
456, 9 SCt 122, 32 L. ed. 482; Stimson 
Land Co. v. Rawson, 62 Fed. 426. 

59. Guaranty Sav. Bank v. Blad- 
ow, 176 U.S. 448, 20 SCt 425. 44 L. ed. 
540 [aff 6 N. D. 108, 69 NW 41]. 

60. Long v. Olson, 115 Lowa 388, 88 
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may be canceled on the ground that it was illegally,*? 
improperly,°? or fraudulently®* made; or that there 
was an attempt to sustain it upon false testimony,** 
or that it was allowed upon fraudulent final proofs.*® 
Other grounds for cancellation are that the land 
was not subject to entry or sale,°® or did not belong 
to the class as of which it was entered;°? that the 
entryman does not possess the qualifications re- 
quired by the statute,®® is not a bona fide claimant,®® 
has previously entered as much land as the law per- 
mits,‘® or has not complied with the law;71 or that 
the entry conflicts with private claims.*? 

Bounty warrants lost or destroyed. The interior 
department has been authorized by statute to cancel 
bounty warrants which have been lost or destroyed," 
and such a warrant may also be canceled because an 
assignment thereof is forged.74 

[§ 475] c. Proceedings. The cancellation of an 
_ entry can be only after a hearing.7® The general 
principles of equity must govern the actions of every 
officer and department of the government affecting 
private rights, and it is essential to the valid exercise 
of the power to cancel entries for any cause arising 
from facts not shown by the record of the pro- 
ceedings prior to the issuance of the patent certificate 
that notice and an opportunity to rebut any new evi- 
dence shall be given to the party in interest,’® and 
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[§§ 474-476 


the secretary or commissioner must make of record 
findings of specific facts contradicting the evidence 
upon which the entry was allowed in a material 
point.77 The land department is authorized to can- 
cel an entry where the evidence is sufficient to justify 
the inference that there was some prior understand- 
ing between the entryman and others that his acts 
should inure to their benefit, and that he applied to 
purchase the land on a speculation and not in good 
faith to appropriate it to his own exclusive use and 
benefit, although this is not directly shown.*$ 

The statutory requirement of approval of a com- 
missioner’s decision by the secretary of the interior 
and the attorney-general acting as a board applied 
only to decisions sustaining irregular entries, and 
thereby divesting the United States of its title, and 
did not extend to decisions rejecting or canceling en- 
triesaue 

[§ 476] d. What Amounts to Cancellation. A de- 
cision of the commissioner of the general land office 
that “said entry is hereby held for cancellation” 
amounts to a decision for cancellation;®® and a deci- 
sion of the secretary of the interior in respect to a 
protest as to the issuance of a patent, in which the 
commissioner had affirmed the cancellation of the en- 
try by the local land office, in the form of a letter to 
the commissioner, saying: “Your judgment, from 


1916; USCA tit 43 §§ 162, 164. Pho- 


. S. v. Detroit Timber, etc., 
Co; 200 US. 321, 26-SCt 282) 50) LL. 
ed. 499 [aff 131 Fed. 668, 67 CCA 1 (rev 
124 Fed. 393)]; Cornelius v. Kessel, 
128 U. S. 456, 9 SCt 122, 32 L. ed. 482; 
Stimson Land Co. v. Rawson, 62 Fed. 
426; Jones v. Meyers, 3 Ida. 51, 26 P 
215, 35 AmSR 259; Freese v. Rusk, 54 
Kan. 274, 38 P 255. 

62. Bellows v. Todd, 34 Iowa 18. 

63. U. S.—Guaranty Sav. Bank v. 
Bladow, 176 U.S. 448, 20 SCt 425, 44 
L. ed. 540 [aff 6 N. D. 108, 69 NW 41]; 
Orchard v. Alexander, 157 U. S. 372, 15 
SCt 635, 39 L. ed. 737 [aff 2 Wash. 108, 
26 P 196]; Harkness v. Underhill, 1 
Black 316, 17 L. ed. 208; Dilles v. 
Hawley, 81 Fed. 651, 26 CCA 514 [rev 
75 Fed. 946, and aff 178 U. S. 476, 20 
SCt 986, 44 L. ed. 1157]; California 
Redwood Co. v. Little, 79 Fed. 854 [aff 
87 Fed. 1004 mem, 31 CCA 591 mem]; 
U.S. v. Steenerson, 50 Fed. 504, 1 CCA 
552 [foll American Mortg. Co, v. Hop- 
per, 56 Fed. 67 (aff 64 Fed. 553, 12 
CCA 293 and dissappr Wilson v. Fine, 
40 Fed. 52, 5 LRA 14)]; Smith v. 
Ewing, 23 Fed. 741 [foll American 
Mortg. Co. v. Hopper, 48 Fed. 47]. 

Colo:—Baldwin Star Coal Co. v. 
Quinn, 46 Colo. 590, 105 P 1101. 

Ida.—Jones v. Meyers, 3 Ida. 51, 26 
P 215, 35 AmSR 259. 

Minn.—Judd y. Randall, 36 Minn. 12, 
29 NW 589. 

Mont.—Murray v. Polglase, 17 Mont. 
455, 43 P 505. 4 

Nebr.—Pfund v. Valley L. & T. Co., 
52 Nebr. 473, 72 NW 480. 

Okl.—Calhoun v. McCornack, 7 Okl. 
347, 54 P 493. 

Wyo.—Delles v. Brownsville Second 
Nat. Bank, 7 Wyo. 66, 50 P 190, 75 
AmSR 875; Caldwell v. Bush, 6 Wyo. 
342, 45 P 488. 

64 Cornelius v. Kessel, 128 U. S. 
456, 9 SCt 122, 32 L. ed. 482; American 
Mortg. Co. v. Hopper, 64 Fed. 553, 12 
CCA 293; Stimson Land Co. v. Raw- 
son, 62 Fed. 426; U.S. v. Steenerson, 
50 Wed. 504, 1 CCA 5562; Cooke v. 
Blakely, 6 Kan. A. 707, 50 P 981; Pfund 
v. Valley L. & T. Co., 52 Nebr. 473, 
72 NW 480. 

65. Caldwell v. Burk, 6 Wyo. 342, 
45 P 488. 

66. Cornelius v. Kessel, 128 U. 8. 
456, 9 SCt 122, 32 L. ed. 482; Durham 
v. Hussman, 88 Iowa 29, 55 NW 11; 
Freese v. Rusk, 54 Kan. 274, 38 P 
255; Lott v. Prudhomme, 3 Rob. (La.) 


293. 

[a] Where part of land subject to 
entry.—The commissioner of the gen- 
eral land office had no authority, where 
the receiver had taken the price of 
land, and given a receipt therefor, to 
cancel the entire entry, because one of 
the tracts embraced therein was not 
subject to entry, without first giving 
the party in interest the right of 
election as to whether he desired to 
retain the tract not in controversy, 
and an order canceling the whole en- 
try was void, and therefore a subse- 
quent order to reinstate such entry 
was not necessary. Cornelius v. Kes- 
sel, 58 Wis. 237, 16 NW 550 [aff 128 
U.S. 456, 9 SCt 122, 32 Lied. 482]. 

67. Delles v. Brownsville Second 
Nat. Bank, 7 Wyo. 66, 50 P 190, 75 Am 
SR 875. 

68. Cornelius v. Kessel, 128 U. S. 
456, 9 SCt 122, 32 L. ed. 482; Dur- 
ham v. Hussman, 88 Iowa 29, 55 NW 
11 ‘Laff 165 W'S: 144, 07 St 253, 
41 L. ed. 664]; Freese v. Scouten, 53 
Kan. 347, 36 P 741. 

69. Diller v. Hawley, 81 Fed. 651. 
26 CCA 514 [rev 75 Fed. 946, and aff 
178 U. S. 476, 20 SCt 986, 44 L. ed. 


TST i Oarre wv. Wifo, e4de uhedae Tis 

ee 156 U.S. 494, 15 SCt 427, 39 L. ed. 
O08]. 

[a] Rule applied, although the ob- 


jection was not raised by the con- 


testant. Carr v. Fife, 44 Fed. 713 
baey U. S:. 494, 15 ‘SCt 427; 39° L. edi 

OS]. 

70. Cornelius v. Kessel, 128 U. S. 
456, 9 SCt 122, 32 L. ed. 482; Durham 
v. Hussman, 88 Iowa 29, 55 NW 11 
Fatt? 165, 4S." 9144) LIM SCte2b ares 
L. ed. 664). : 

71. Pierce v. Frace, 2 Wash. 81, 26 


Prig2) SOT ah Loy My sSaesi2, LoOeset 
635, 89 L. ed. 7387]. 

[a] Prohibited agreements or con- 
veyances.—(1) Evidence before the 
land department that a homestead 
entryman before perfecting his entry 
had entered into a prohibited agree- 
ment to convey the land to another 
was sufficient to justify a cancella- 
tion of the entry. Bailey v. Sanders, 
228. U. 'S. 1608, 33 «SCt 602; 57 I. ed. 
985 [aff 177 Fed... 667, 101 CCA 293]. 
(2) The land department properly 
canceled a desert land entry where 
the entryman conveyed the land, be- 
fore receiving final certificate, under 
Act Febr: 291909) $8 (24a GUSCA: 
tit 48 § 218) as added by Act July 3, 


nix Mut. L. Ins. Co. v. Brainard, 82 
Mont. 39, 265 P 10. 
eC Haydel vy. Nixon, 5 La. Ann. 

73. Durham v. Hussman, 88 Iowa 
29, 55 NW 11 [aff 165 U.S. 144, 17 SCt 
253, 41 L. ed. 664]. 

[a] Presumption.—A lost warrant 
is presumed to have been regularly 
canceled. Durham vy. Hussman, 88 
Iowa 29, 55 NW 11 [aff 165 U. S. 144, 
17 SCt 253, 41 L. ed. 664]. 

74. Durham v. Hussman, supra. 

75. Caldwell v. Bush, 6 Wyo. 342, 45 
P 488. 

76. Stimson Land Co. v. Rawson, 
62 Fed. 426. 

Notice of proceedings in land office 
generally see infra § 482. 

Stimson Land Co. v. Rawson, 
. 426; Lewis v. Shaw, 57 Fed, 
Stimson vy. Clarke, 45 Fed. 760. 

78. Diller v. Hawley, 81 Fed. 651, 
26 CCA 514 [rev 75 Fed. 946, and aff 
eT S. 476, 20 SCt 986, 44 L. ed. 

(ij. 

{a] Evidence held sufficient: (1 ) 
To support a finding that the home- 
stead entryman before perfecting, his 
entry entered into a prohibited agree- 
ment to convey the land to another. 
Bailey v. Sanders, 228 'U. S. 603, 33 SCt 
602, 57 L. ed. 985 [aff 177 Fed. 667, 
101 CCA 293]. (2) To support a find- 
ing that applicant was furnished the 
money to purchase the land by other 
parties with a view to their own prof- 
it. McGoldrick Lumber Co. y. Kin- 
solving, 221 Fed. 819, 137 CCA 377 
[aff 243 U. S. 682 mem, 87 SCt 479 
mem, 61 L. 6d. 939 mem]. 

79. Hawley v. Diller, 178 U. S. 476, 
20 SCt 986, 44 L. ed. 1157 [aff 81 Fed. 
651, 26 CCA 514 (rev 75 Fed. 946)]. 

80. Murray v. Polglase, 17 Mont. 
455, 438 P 505. 

[a] Addition of words “subject to 
right of further appeal” doés not af- 
fect the operative effect of such de- 
cision. Murray y. Polglase, 17 Mont. 
455, 43 P 505. 

[b]. When cancellation effective.— 
The decision of the commissioner of 
the general land office holding a land 
entry for cancellation on contest does 
not effect a cancellation: the can- 
cellation does not take effect unless 
and until the decision is affirmed, or 
the time to appeal passes without ap- 
peal taken. Edwards v. U. S., 223 Fed. 
309, 188 CEA 551. 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 476-479] 


which an appeal has been taken, contains a satisfacto- 
ry statement of the facts; and as no errors of law 
appear, said judgment is affirmed,” is a judgment of 
eancellation.*t An order to the local office to per- 
fect the location of a warrant and issue a patent to 
the holder of the warrant so located, has been regard- 
ed as equivalent to a cancellation of a prior entry.’” 
But it has been held that a statement by the commis- 
sioner of the general office in a letter, to the effect 
that he had canceled a certificate, does not amount to 
an eviction authorizing the rescission of a sale be- 
tween third persons.*? 

[§ 477] e. Evidence of Cancellation.’ The view 
has been taken that the depositions of a commission- 
er of the general land office are admissible to prove 
that a certificate of purchase of the register and re- 
ceiver has been canceled.*®° The mere fact that the 
word “canceled” is written over a certificate of pur- 
chase is not sufficient evidence to establish that it 
was in fact canceled.®® 

[§ 478] f. Effect of Cancellation.s’ The cancel- 
lation of an entry does not preclude the entryman 
or his grantees from establishing a right to the land 
by proving a valid entry on his part and performance 
by him of the acts required to complete the entry,®® 
and if it affirmatively appears that the cancellation 
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was wrongfully made the courts will disregard it.8® 
But the cancellation of an entry is presumed to have 
been made upon sufficient evidence and valid grounds 
and in accordance with the rules of the land depart- 
ment;°° and one claiming the legal title to land, de- 
spite the cancellation of the entry under which he 
claims, must prove that the entryman acted in good 
faith, and fully complied with the law.®t On the 
valid cancellation of an entry, the land is restored 
to the public domain as free for occupation or pur- 
chase as if the entry had never attached thereto.°? 
[§ 479] g. Return on Cancellation of Amount Paid 
by Entryman or Innocent Third Person. It is pro- 
vided by statute that, in all cases where entries of 
public land are canceled for conflict®* or have been 
erroneously allowed and cannot be confirmed,®* the 
secretary of the interior shall cause to be paid to the 
person who made such entry®® or his heirs or as- 
signs?® the fees and commissions, amount of purchase 
money, and excesses paid upon the same upon the 
surrender of the duplicate receipt®’ and the execu- 
tion of a proper relinquishment of all claims to such 
land.°® The statute also authorized the secretary 
of the interior to repay fees, commissions, and excess 
payments to innocent parties received on the location 
of soldiers and sailors additional homestead entries 


81. Murray v. Polglase, 17 Mont. 
455, 43_-P. 505. 
82. Bates v. Herron, 35 Ala. 117. 


83. McDonold y. Vaughan, 14 La. 


Ann. 716. 
c 84. Generally see Evidence 22 C. 
DEAL. 
85. uidry v. Woods, 19 La. 334, 36 
AmD 677. 


Use of depositions as evidence in 
general see Depositions §§ 342-374. 

86. Doe v. Stephenson, 9 Ind. 144. 

87. Preference right of person se- 
curing cancellation to enter land see 
supra § 72. 

88. U.S. v. Steenerson, 50 Fed. 504, 
LROCWAL 552" 

[a] Mortgagee of entryman’s gran- 
tee is not precluded by cancellation 
proceedings, made without notice to 
him, from subsequently showing va- 
lidity of entry. Wolbol v. Steinhoff, 
25 Wyo: 227, 168.P 261, 170 P 381. 

89. Stimson Land Co. v. Hollister, 
75 Fed. 941; Aldrich y. Aldrich, 37 Ill. 
3 


Ps 

[a] Thus (1) the action of the land 
department in canceling an entry is 
not binding if based upon testimony 
extorted by threats of criminal pros- 
ecution and promises of immunity in 
consideration of testimony satisfac- 
tory to the agent of the department. 
Stimson Land Co. v. Hollister, 75 Fed. 
941. (2) A decision by an officer of 
the executive branch of the govern- 
ment, canceling ah entry after it has 
been allowed and the land paid for, 
and before the legal title has passed 
from the government, is not binding 
on the courts if supported only by a 
general conclusion that fraud has been 
committed, and that the entry was not 
made in good faith, with intent on the 
part of the entryman to take the land 
for his exclusive use and _ benefit. 
Stimson Land Co. v. Rawson, 62 Fed. 
426. 

90. Crawford County Bank vy. Ba- 
ker, 95 Ark. 438, 130 SW 556; Aldrich 
v. Aldrich, 37 Ill. 32; Freese v. Scou- 
ten, 53 Kan. 347, 36 P 741; Fernald v. 
Winch, 50 Kan. 79, 31 P 665; Swigart 
v. Walker, 49 Kan. 100, 30 P 162; 
Parsons v. Venzke, 4 N. D. 452, 61 NW 
1036, 50 AmSR 669 [aff 164 U. S. 89, 
17 SCt 27, 41 L. ed. 360]. 

[a] Rights of entryman.— (1) 
Where the federal land department 
has properly permitted an amended 
entry and has canceled another entry, 
in a particular proceeding, and has de- 
termined that a fraud was perpetrated 
on the government by the person who 
made the entry conflicting with the 
amended entry, the alleged rights of 


the person who made the fraudulent 
entry thereunder were void ab initio. 
Baldwin Star Coal Co. v. Quinn, 46 
Colo. 590, 104 P 1101. (2) Defendant 
had no title, where homestead entry 
and final certificate were canceled. 
Southwestern Gas, ete., Co. v. Nowlin, 
164 La. 1044, 115 S 140. 

91. Parsons v. Venzke, 4 N. D. 452, 
61 NW 1036, 50 AmSR 669 [aff 164 U. 
S289) mS Cte 2, cdl Te ed sS GON, 

92. Parsons v. Venzke, 164 U. S. 
89, 17 SCt 880, 42 L. ed. 185 [aff 4 
N. D. 452, 61 NW 1036, 50 AmSR 669]; 
Northern Pac. R. Co. v.. Amacker, 53 
Fed. 48 [rev on other grounds 58 Fed. 
$50; 2 CCA 518 (afi 175 Ws.S..564, 20 
SCt 236, 44 L. ed. 274)]; Baldwin Star 
Coal Co. v. Quinn, 46 Colo. 590, 105 
P 1101. See Durham v. Hussman, 88 
Iowa 29, 55 NW 11 [aff 165 U.S, 144,17 
SCt 253, 41 L. ed. 664]. ‘ 

93. See cases infra this note. 

[a] Statute does not prescribe 
particular reasons for cancellation nor 
does it point out form and manner of 
cancellation (1) when in the exercise 
of his powers the officer charged with 
the duty of cancelling entries directs 
a cancellation. Hollister v. U. S., 36 
Ct. Cl. 13. (2) That there is no formal 
order of cancellation will not defeat 
the intent of the statute, or deprive an 
entryman of the right to repayment, 
but an award for repayment duly ap- 
proved is a recognition of a substan- 
tfal cancellation and must be treated 
as an actual cancellation. Hollister 
vie Ul. 1S.) supra. 

94. See infra this note. 

[a] That defective entry could be 
corrected by the production of the 
proper affidavit of the entryman will 
not defeat the assignee’s right to re- 
cover if the entryman cannot be found 
to make the affidavit, by reason of 
which the entry is canceled. An- 
thracite Mesa Coal-Min. Co. v. U. S., 
38 Ct. Cl. 56. 

95. See cases infra this note. 

{a] Right to repayment not di- 
vested by sale under execution.— 
Commonwealth Title Ins., etc., Co. v. 
Up Sirowec ts Cle oae Latterootln 9. Gul, 
24 SCt 546, 48 L. ed. 830]. 

[b] Money paid by one other than 
entryman.—wWhere the money paid to 
defendant’s officers at the time of 
making an entry was that of a coal 
company, to whom the person making 
the entry had previously quitclaimed 
the land, he cannot maintain an ac- 
tion to recover it back, although the 
entry was Subsequently set aside by 
the secretary of the interior, and the 


money is stillin the treasury. Stoiver 
Viele. (Se ctl Ct (Ol 269% 

96. See cases infra this note. 

[a] “Assigns” means (1) those to 
whom the entryman’s interest in the 
land was conveyed prior to the can- 
cellation of the entry, and after can- 
cellation the entryman has no inter- 
est in the land which he can assign, 
but only a claim for repayment which 
is not assignable under the statute. 
Commonwealth Title Ins., ete., Co. v. 
Wi Shr et CtaClbezeliati 93 Ui Saou 
24 SCt 546, 48 L. ed. 830]. (2) Only 
voluntary assigns are contemplated 
by the statute, and hence a purchaser 
at sale under execution against the en- 
tryman or his grantee is not entitled 
to recover the amount paid on the en- 
try. Hoffeld v. U. S., 186 U.S. 278, 22 
SCt-927, 46) Ian ed? 1160 fafi(s6 "Ct er 
26, 230]. (3) But a mortgagee who 
has foreclosed his mortgage and pur- 
chased the property at a sheriff's sale 
under a decree of the court is an “as- 
sign’ within the meaning of the stat- 
ute. U.S. v. Commonwealth Title Ins., 
ete., Co.; 193 U. S. 65d, 24 SCt 56467 48 
Ee eas SsOM Lait ven “Cl. Ole oseen C49) 
Where a person conveys a portion of 
the public land before he has made an 
entry and while he has no title, inter- 
est, or equity in the same, by deed 
without warranty, the grantee takes 
nothing, and if the grantor subse- 
quently makes an entry on the land, 
which is ultimately canceled for an 
error of the land officers, the grantee 
has no right or interest in the money 
paid On the entry which the land of- 
fice can recognize or which can be the 
subject of recovery in a suit at law. 
Anthracite Mesa Coal-Min. Co. v. U. 
SoeoonCts Cls6t 

[b] As between an entryman anda 
subsequent grantee, who is in posses- 
sion, claiming through him, at the 
time the entry is canceled, the grantee 
is entitled to the purchase-money re- 
funded by the government. Leete v. 
Pacific Mill, etc., Co., 88 Fed. 957 [aff 
94 Fed. 968, 36 CCA 587]. 

97. See infra this note. 

{a] Surrender of duplicate receipt 
will be presumed from finding that 
the secretary of the interior ordered 
repayment “on the relinquishment by 
the claimants of all claim to the land 
so cancelled,’ and a further finding 
that the relinquishment was made “as 
required by the rules and regulations 
of the Land Office.” U.S. v. Common- 
wealth Title Ins., etc., Co., 193 U. S. 
651, 656, 24 SCt 546, 48 L. ed. 8380 [aff 
ou Cts Cl. b382q7 

98. USCA tit 43 § 263, 
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or locations, where the entries or locations are subse- 
quently canceled for fraud, upon surrender of the 
receipt.°® Even in the absence of a specific statu- 
tory authorization the right to the return, after can- 
cellation for mistake, of money paid has been recog- 
nized.t. Under a statute? authorizing a refund 
where an application, entry, or proof is rejected 
where the government has observed its obligation and 
claimant has not, there is no right to a refund.’ 

Where the entry is affected with fraud, after can- 
cellation a repayment or refund may not be had ei- 
ther under the above statutory provision as to repay- 
ment where the entry was erroneously allowed,* or 
under the statute authorizing repayment where the 
application, entry, or proof is rejected.®° The return 
of the purchase-money is not a condition precedent 
to the cancellation of an entry on account of false 
testimony in the final proof.°® 

Remedies and practice. Where money should be 
repaid upon the cancellation of an entry, a claim 
therefor may be prosecuted in the court of claims,‘ 
and an action to recover the amount which should 
be repaid will lies in the federal courts;® but one who 
seeks to recover the amount paid must show himself 
entitled, not only to the land itself, but to every- 
thing which the statute has annexed thereto as an 
incident, 10 and-his petition is demurrable if it fails 

99. USCA tit 43 § 263 par 1. 

fa] Comptroller of treasury is not 
authorized, it seems, to review deci- 
sion of secretary of interior, allowing 
a claim at least where there is no 
proof to overthrow the finding of the 6. 
secretary that claimant was an in-| 50 P 981. 
nocent party. Denny v. U. S., 45 Ct. 
Cl. 162. 8. 


1. See cases infra this note. 
See U. S. v. Foreman, 5 Okl. 237, 


Emmons vy. U. S., 


Emmons vy. 


[a] 


PUBLIC LANDS 


that it was not essential that fraud- 
ulent claimants should have been con- 
victed of perjury before a forfeiture 
of the moneys paid could be imposed. 
175 Fed. 514. 

Cooke v. Blakely, 6 Kan. A. 707, 


7. See Federal Courts § 376. 


Emmons v. U. S., 
Refusal of application for re- 


EN aoe 
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to show a surrender of the certificate of purchase 
issued to him, or to allege a relinquishment of all 
claim to the land under the entry.11 In an action to 
recover the amount paid on entries, upon the ground 
that the entries were subsequently canceled by the 
land department because the lands were not subject 
to entry under the act under which the entry was 
made, an answer alleging that the entries were can- 
celed because they were not made in good faith, but 
were fraudulent aud were allowed upon false af- 
fidavits made by the entrymen, states a good de- 
fense.1? 

[§ 480] h. Right To Remove Improvements.1* It 
has been held that a homestead settler who makes 
improvements upon a tract of government land whose 
entry is canceled may remove the same after the land 
has been awarded to an adverse settler.1# 

[§. 481] i. Reinstatement of Canceled Entry. 
Congress has power to reinstate an entry canceled by 
the land office,1* and to provide that this shall re- 
late back to the original entry, so as to inure to the 
benefit of intermediate grantees.'° 

[§ 482] 13. Notice of Proceedings in Land De- 
partment and Appearance. Proceedings in the land 
department to review prior rulings or cancel entries 
must be upon notice to the persons interested,!? 
and such persons must be allowed an opportunity for 
(rev 124 Fed. 398)]; Guaranty Sav. 
Bank vy. Bladow, 176 U. S. 448, 20 SCt 
425, 44 L. ed. 540 [aff 6 N. D. 108, 69 
NW 41]; Parsons v. Venzke, 164 U. 


S. 89, 17 SCt 27, 41 L. ed. 360 [aff 4 
N. D. 452, 61 NW 1036, 50 AmSR 669]; 


Howe v. Parker, 190 Fed. 738, 111 CCA 
466; Peyton v. Desmond, 129 Fed. 
. S103 Bed. 7715/1, 63 CCA 651; George Vv. Riddle, 94 
42 Fed. 26. Fed. 689; Puget Mill v. Brown, 54 


Fed. 987 [aff 59 Fed. 35, 7 CCA 643]. 
Iowa.—Young v. Hanson, 95 Iowa 


48 P 92 (to the effect that right to 
recover, after cancellation of entry 
erroneously allowed, did not depend 
on any statute). 

[a] Where both parties suppose 
that an entry in the land office covers 
the land which the claimant has im- 
proved, and in that belief the pur- 
chase-money is paid and the certificate 
issued, and it is subsequently discov- 
ered that the mistake of a numeral 
transfers the entry to an adjoining 
section of land, and the’ government 
cancels the entry, it is bound in equity, 
in good conscience, to refund the pur- 
chase-money, and an action for mon- 
ey had and received will lie against 
the Bev ern ont Nelson y. U. S., 35 
Cty Cl. 42 

Be USCA tit 43'S 09), 

Sev Silliness VU. sey poer Cla 32s. 

4. Frackelton v. U. S., 54 Ct. .Cl. 


[a] Prior sale by the entryman 
may raise the presumption that the 
entry was not made for his use and 
benefit, but it is not sufficient of itself 
to establish fraud so as to defeat 
a recovery by his assignee. Anthra.- 
cite Mesa Coal-Min. Co. v. U. S., 38 
Ot. «C1256: 

5. USCA tit 43.§ 95. 

[a] Facts showing fraud.—Frack- 
elton v. U.8., 54 Ct..Cl. 152. 

{b] Effect of finding of frand.— 
Where a recovery of purchase money 
is sought under the statute, a finding 
by the commissioner of the general] 
land office that plaintiff's application 
was tainted with fraud defeating re- 
covery is binding upon the court. 
Quinn v. U. S., 52 Ct. Cl. 496. 

[ec] Wnder the act of June 3, 1878 
imposing penalties of perjury and of 
forfeiture in case of false oath in 
making proof, it has been held that 
the conditions imposed on the fraud- 
ulent claimant, namely, the pains and 
penalties of perjury and the forfei- 
ture of money paid, are distinct, and 
not one dependent on the other, so 


funds.—The refusal by the commis- 
sioner of the general land office of an 
application by an entryman for the 
refunding of the money paid for pub- 
lic lands, after his entry was canceled, 
does not render his claim res judicata 
so as to bar an action thereon in the 
courts, nor is his right to maintain 
such action affected by his convey- 
ance of the land. Emmons v., U. S.. 
103 Fed. 771. 


9. Immons v. U. S., 42 Fed. 26. 


10.°. Hoffeld v. U..S.,.186 U. S. 273, 
22 SCt 927, 46 L. ed. 1160 [aff 36 Ct. 
Cl. 26]: 

11. Emmons v. U. S., 42 Fed. 26. 


12. Emmons v. U. S., 103 Fed. 771. 

13. Compenyvation for improve- 
ments on public lands in general see 
supra § 46. 

Rights in improvements on public 
lands in general see supra § 46. 

Right to remove improvements from 
public lands in general see supra § 46. 

14. Winans v. Beidler, 6 Okl. 603 
52 P 405. Compare cases supra § 46 
as to right to remove improvements 
from public lands in Sonera: 

15. McCarty v. Man 


15) B. Ca 
No. 8,685, 2 Dill. 441 Laff 19 Wall, 30, 
22 L. ed. 49]. 
16.. McCarty v:. Mann, 15. F...Cas: 


No. 8,685, re Dill. 441 [aft 19 Wall. 20, 
22 L. ed. 

[a] Whether intermediate gran- 
tees took with or without warranty. 
they receive the benefit. McCarty v. 
Mann, 15 FE. Cas. No. 8,685, 2 Dill. 
441 [aff 19 Wall. 20, 22 L. ed. 49]. 

[b] When original entryman paid 
entrance money and received patent 
under the act, he and his grantees. 
however remote, were thereby vested 
with the same right and title to the 
land which they would have several- 
ly possessed had the first entry been 
valid. Dunn v. Barnum, 51 Fed. 355, 
2 CCA 265. 

17. U. S—uU. S. v. Detroit Timber, 
etc. Co., 200 U.S, 321, 265SCti 282, 50 
L. ed. 499 [aff 131 Fed. 668, 67 CCA 1 


717, 64 NW 654. 

Kan.—Cooke v. Blakely, 6 Kan. A. 
WOR dU Pet: 

Mich.—Boyce v. Danz, 29 Mich. 146. 

Nebr.—Eastern Banking Co. v. Love- 
joy, 81 Nebr. 169, 115 NW 857. 

Okl.—Bertwell v. Haines, 10 Okl. 
469, 60 02: 

Wash.—Whitney v. Spratt, 25 Wash. 
62, 64 P 919, 87 AmSR 738 [aff 189 
U.S. 346, 23 SCt 576, 47 L. ed. 845). 

Wyo.—Delles v. Brownsville Sec- 
ond Nat. Bank, 7 Wyo. 66, 50 P 190, 
75 AmSR 875; Caldwell v. Bush, 6 
Wyo. 342, 45 P 488. 

[a] Transferee of entryman (1) 
is entitled to notice of proceedings to 
cance the entry. Thayer v. Spratt, 

189 U.-S..3465 28 SCt 576, 42" ea: 
845 [aff 25 Wash. 62, 64 P 919, 87 Am 
SR 738]. But see Caldwell v. Bush, 
6 Wyo. 342, 45 P 488. (2) The gran- 
tee is entitled to notice of proceedings 
to cancel fraud, although he had ac- 
tual knowledge thereof. Wolbol v. 
Steinhoff, 25 Wyo. 227, 168 P 251, 178 
1 Sama tot by (3) But the transferee must 
give notice to the local land office of 
his interest in order to be entitled 
to notice of proceedings against aS 
grantor. Eastern Banking Co. 
Lovejoy, 81 Nebr. 169, 115 NW 857. 

[b] Notice to mortgagee.—In a 
contest case involving the validity 
of an entry upon a tract of Osage 
Indian trust lands, it was not neces- 
sary to notify a mortgagee of the 
tract, when it did not appear that he 
had filed a statement of his interest 
in the local land office. Cooke vy, 
Blakely, 6 Kan. A. 707, 50 P 981. 

[ec] Notice to predecessors in ins 
terest of parties.—It is not necessary 
that notice of a contest before the 
land department between claimants 
under conflicting entries of public 
land should be given to the predeces- 
sors in interest of such claimants, 
who have parted with all their title, 
when the present claimants of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a full hearing.t* In the absence of any showing to 
the contrary, it will be presumed that due notice was 
given to all -persons interested before an entry or 
warrant was canceled;1® but there is no such pre- 
sumption, where the party in interest testifies posi- 
tively that no such notice was given.2® A general ap- 
pearance by the entryman at the hearing for ean- 
cellation of the entry is a waiver of any insufficien- 
cy of the notice,*? and a failure to give notice to 
transferees of an entryman of an order of the secre- 
tary of the interior to send him the papers in pro- 
ceedings for the cancellation of the entry is imma- 
terial, if they had an opportunity to be heard before 
the secretary while the case was in his hands.?? 

Cancellation or invalidation without notice. 
has been held that the decision of the land depart- 
ment cancelling an entry or otherwise invalidating 
a claim to land is not a nullity, although notice has 
not been given to interested parties,?® at least in re- 
spect of the holder of a certificate of purchase?* or 
of the mortgagee of an entryman where the entry- 
man has been served.?° But there are holdings to the 


land are notified, and take part in the 
proceedings. Durango Land, etc., Co. 
ve HKivans,) $0) Bed.) 425):°25. CCA 523 
[app dism 19 SCt 875 mem, 43 L. ed. 
1178 mem]. 

[d] Time of giving notice.—Where 
an order of the secretary of the in- 
terior finally disposing of a contest 
between parties is dated prior to the 
service of a notice to quit in an action 
of forcible entry and detainer, the 
notice is not premature, although the 
fact of such decision was not known 
to the parties at the time of the serv- 
ice thereof. Best v. Frazier, 16 Okl. 
b28, oo .by 1119: 

{e] Form and sufficiency of serv- 
ice.—(1) A publication of a summons 
or notice in proceedings in the land 
department for the first time for less 
than thirty days before the hearing is 
insufficient to give legal notice by 
publication under rule thirteen of the 
land department (31 Land Dec. p 530). 
Howe v. Parker, 190 Fed. 738, 111 CCA 
466. (2) Where notice of hearing be- 
fore the land officers for the confirma- 
tion of a claim, pursuant to an act of 
congress, is given by serving a per- 
sonal notice on the parties known to be 
interested in the claim and also by 
publication, the notice is sufficient. 
Male v. Chapman, 134 Mich. 511, 96 
NW 582. (3) Notice of a motion for 
a review of a decision of the secre- 
tary of the interior before that offi- 
cer need not be served on the attorney 
of the adverse party, but service upon 
the party himself is sufficient. Acers 
v. Snyder, 8 OKl. 659, 58 P 780. (4) 
The failure of the land department to 
require the filing of an atfidavit that 
the party to be served with notice of 
a contest of an entry cannot be per- 
sonaily served is not fatal to the 
power of the department to act on a 
mere publication of notice, without 
personal service, where the party does 
in fact know of the hearing, and has 
an opportunity to be heard. Parsons 
v. Venzke, 4 N. D. 452, 61 NW 1036, 
50 AmSR 669 [aff 164 U. S. 89, 17 SCt 
27, 41 L. ed. 360]. 

18. Peyton v. Desmond, 129 Fed. 1, 
Ger OC CANGol. 

19. Durham v. Hussman, 88 Iowa 
29, 55 NW 11 [aff 165 U. S. 144, 17 SCt 
253, 41 L. ed. 664]. 


20. Befay v. Wheeler, 84 Wis. 135, 
53 NW_1121. 
21. Ragan v. Sheffield, 257 Fed. 358; 


Caldwell v. Bush, 6 Wyo. 342, 45 P 


488. 

fa] It is not error for local land 
officers to refuse to dismiss contest 
because of insufficient notice, where 
both parties appeared and took part 
in the proceedings. Forman v. -Heal- 
ey, 19 N. D. 116, 121 NW 1122. 

[b] Proof of appearance.—State- 
ments of the appearance of parties in 
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It 


opinions of officers, in recitals of the 
proceedings, or by attorneys on plead- 
ings and other documents in a case 
in which their appearance and author- 
ity to appear for them was never ques- 
tioned or in issue will not prevail on 
a demurrer over the averment of the 
parties that they never received legal 
notice of the proceedings and never 
appeared or authorized an appearance 
therein, in a direct proceeding to liti- 
gate the issue thus tendered. Howe 
yee eer LOO? Weds 738,) 1tl OCA 
[ec] Burden of proof that appear- 
ance was not general is upon the en- 
tryman or those claiming under him. 
Cee ren v. Bush, 6' Wyo: 342) 45 P 
488. 
22. Hawley v. Diller, 178 U. S. 476, 
20 SCt 986, 44 L. ed. 1157 [aff 81 Fed. 
651, 26 CCA 514 (rev 75 Fed. 946)]. 


23. Acers v. Snyder, 8 Okl. 659, 58 
P 780. 
24. California Redwood Co. vy. Li- 


tle, 79 Fed. 854 [aff 87 Fed. 1004 mem, 
31 CCA 591 mem, and foll American 
Mortg. Co. v. Hopper, 64 Fed. 543, 12 
CCA 293 (aff 56 Fed. 67)]. Compare 
Lewis v. Shaw, 57 Fed. 516, 70 Fed. 
289 (holding that a cancellation of 
entry was void as to a bona fide pur- 
chaser from the entryman where 
such purchaser had not been served 
with notice). 

25. Guaranty Sav. Bank v. Bladow, 
176 U. S. 448, 20 SCt 425, 44 L. ed. 540 
{aff 6 N. D. 108, 69 NW 41]. 


26. Young v. Hanson, 95 Iowa 717, 
64 NW 654. 
27. Risdon v. Davenport, 4 S. D. 


555, 567 NW 482. 

28. Hussman vy. Durham, 165 U. 
S. 144, 17 SCt 253, 41 L. ed. 664. 

29. Parsons v. Venzke, 164 U. S. 
89, 17 SCt 27, 41 L. ed. 360 [aff 4 N. 
D. 452, 61 NW 1036, 50 AmSR 669]; 
Orchard v. Alexander, 157 U. S. 372, 
LE MSCUS63 bm SON ba OG.) Von, UNODLE: vs 
Union River Logging R. Co., 147 U. 
S. 165, 18 SCt 271, 37 L. ed. 123 {att 
20 D. C. 555, and foll Emblen v. Lin- 
coln Land Co., 94 Fed. 710 (aff 102 
Fed. 559, 42 CCA 499 [aff 184 U. S. 
660) 22, SCt 523, 46 Li ed. 736]); U.S. 
v. Carter, 21 D. C. 587]; Cornelius v. 
Kessel, 128 U. S. 456, 9 SCt 122, 32 L. 
ed. 482. See Love v. Flahive, 205 U. 
S, 195, 27 SCt 486, 51°L. ed. 768 [aft 
33 Mont. 348, 83 P 882, and reh den 
ZUG. (Wh o> 656, 27. SCt. 729, 51" il. ved. 
1092]; Lane v. Watts, 41 App. (D. 
C.) 139 [aff 234 U. S. 525, 34 SCt 965, 
58 Iu. ed. 1140]. 

Notice of proceedings in land de- 
partment in general see supra § 482. 

[a] Subsequent proceeding  bhe- 
tween party to first proceeding and 
third persons.—Where the United 
States government, by its duly au- 
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effect that such decision is ineffective as to per- 
sons who had not received notice,2* at least in re- 
spect of an entryman who has not been served.27 
The fact that a finding of the secretary of the in- 
terior that an assignment of a land warrant was a 
forgery, and his order canceling the warrant, were 
made without notice to the assignee, does not consti- 
tute a valid objection by a person not in privity with 
the assignee, but claiming under a sale of the land 
for taxes after the cancellation, where the assignee 
had accepted the adjudication of the secretary as 
binding, and the fact that the assignment was forged 
is admitted by such claimant under the tax sale.28 

[§ 483] 14. Review or Revision in Land Depart- 
ment of Decisions or Orders. 
erty has become vested by a decision of the land de- 
partment, it cannot be taken away except by duly 
authorized proceeding directly therefor and upon due 
notice ;*° but an action not involving a final adjudi- 
cation of the land department as to title is subject 
to be reopened and reviewed in the department.?° 

Review of decisions of secretary of interior. 


When a right of prop- 


Sub- 


thorized agents, the commissioner of 
the general land office and the secre- 
tary of the interior, declared that ti- 
tle to certain land was in plaintiff 
railroad instead of an adverse claim- 
ant, the matter was finally settled 
and closed in favor of the railroad, 
not only as against the adverse claim- 
ant, but also as against the United 
States in the absence of any further 
appeal; the title of the railroad vest- 
ed from and after the date of the de- 
cision, and the secretary had no right 
in a subsequent proceeding between 
one of the parties to first proceeding 
and a third person to recall earlier 
decision. Southern Pac. R. Co. v. Mc- 
Aiki Oil Co., 49 Cal. A. 634, 194 P 


30. West v. Standard Oil Co., 278 
U. tS.) 200, 49. SCt 138,73) Lin ed: 265% 
Love v. Flahive, 205 U. S. 195, 27 SCt 
486, 51 L. ed. 768 [aff 33 Mont. 348, 
83 P 882, and reh den 206 U. 8. 356, 27 
SCt 729, 51 L. ed. 1092]; Peyton v- 
Desmond, 129 Fed. 1, 63 CCA ‘651; 
Gage v. Gunther, 136 Cal. 338, 68 P 
710, 89 AmSR 141; Anderson v. Wood- 
ward, 57 Colo. 53, 140 P 198; Warner 


t Valley Stock Co. v. Smith, 9 App. (D. 


CH w Lar 

[a] Thus fraud in the entry or 
selection, or any mistake of law or 
lack of authority on the part of the 
officers of the land department to 
make the entry, sale, or exchange, as 
the case may be, of the public lands, 
may be inquired into and determined 
by that department at any time prior 
to the issuance of patent. Northern 
Pac. R.AConv.cUeSs. 17 6p Medi 7.06. 100 
CCA 117 [app dism 223 U. S. 746 mem, 
382 SCt 533 mem, 56 L. ed. 640 mem]. 

{[b] Termination of jurisdiction. 
—(1) An order reinstating proceed- 
ings to determine the mineral charac- 
ter of land was a nullity, if the de- 
partment’s jurisdiction had term-nat- 
ed. West v. Standard Oil Co., 278 U. 
$2200; 49 SCt 138, 73 Lied. 265: (2) 
Approval of list of lands provided for 
by statute, which’ is equivalent to a 
patent, terminates jurisdiction of the 
department and imports determina- 
tion as to character of the land. 
West v. Standard Oil Co., 278 U. S. 
200, 49 SCt 138, 73 L. ed. 265 [rev sub 
nom. Work v. Standard Oil Co., 57 
App. (D. C.) 329; 23 FY (2d) 750]. 8) 
But a determination of the secretary 
of the interior that the title of the 
state’s transferee was unassailable 
when not based on a determination 
as to mineral character, and result- 
ant dismissal of proceedings to de- 
termine which land was known to be 
mineral land, does not terminate de- 
partmental jurisdiction. West v. 
Standard Oil Co., 278 U. S. 200, 49 
SCt 138, 73 L. ed. 265 [rév sub nom. 
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ject to the above limitation?! the secretary of the 
interior has authority to review a previous decision 
rendered by himself*? or by his predecessor,’* and 
such authority cannot be taken away by any rules of 
procedure of the department.*4 

Review of decisions of commissioner of general 
land office. Subjeet to the above limitation®® the 
decisions of the commissioner of the general land 
office are subject to review by the secretary of the 
interior ;°® but this power of review is supervisory 
rather than appellate in the sense in which the latter 
term is used with reference to the powers of courts,*7 
and in the exercise of such supervisory power, the 
secretary may approve, modify, or annul the acts, 
proceedings, and decisions of the commissioner of 
the general land office, whenever certified to him, 
without the formality of an appeal.** Irregularity 
of proceedings warrants the commissioner of the 
general land office in reviewing the decisions of his 
predecessor.?® 

Review of decisions of local land officers. Subject 
to the above limitation*® the general land department 
has power to review and set aside the decisions of lo- 
eal officers relating to questions arising in the ad- 
ministration of the laws concerning the public do- 
Work v. Standard Oil Co., 57 App. (D. 
C.) 329, 23 F. 

31. See supra text and note 29. 

82. Beley v. Naphtaly, 169 U. S. 
353, 18 SCt 354, 42 L. ed. 775 [aff 73 
Fed. 120, 19 CCA 392 (foll New Or- 
leans v. Paine, 147 U. S. 261, 13 SCt 
303, 37 L. ed. 162, and dist Noble v. 
Union River Logging R. Co., 147 U. S. 


165, 18 SCt 271, 37 L. ed. 123; Stone 
Vas S32 Wall UU: So) 525,317 sed: 


(2d) 750]. Co., 


41. Cosmos 
SCt 692, 


230]; 
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39. Graham vy. Hastings, etc., R.[ v. 
1 Land Dee. 362; 
49 Or. £18, $9 P1139. 

40. See supra text and note 29. 
Exploration Co. v. 
Gray Eagle Oil Co., 190 U. S. 
24 SCt 860, 47 I. ed. 
[aff 112 Fed. 4, 50 CCA 79, 61 LRA 
Hawley v. Diller, 178 U. S. 476, 
20 SCt 986, 44 L. ed. 1157; 
Sav. Bank v. Bladow, 176 U. S. 
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main;*? but this power is not arbitrary and un- 
limited,** and its exercise is subject to judicial in- 
quiry and review.*? It has been held that the regis- 
ter and receiver acting as commissioners for the ad- 
justment of conflicting land claims had no power to 
annul a certificate of confirmation once granted or to 
revise their own decisions touching the location of 
conflicting claims, after rights had been acquired un- 
der them.*# 

[§ 484] 15. Conclusiveness and Effect of Deci- 
sions in Land Department+*°—a. In General. In gen- 
eral it is the duty of the courts to give full effect to 
the decisions of the land department so long as they 
stand unimpeached,*® or when they have become 
final.47 Matters not at issue or decided are not con- 
eluded.4® 

Prerequisites to binding effect. In order to be 
conclusive upon the courts, the decisions of the land 
department must be made according to the regular 
rules of practice of the department,*® must be based 
on legal evidence or upon some formal inquest, at 
which the parties have a fair opportunity of present- 
ing evidence to support the rights which they as- 
sert®® and must be as to matters within the jurisdic- 
tion of the officer who renders the decision,°®! or 
Alexander, 157 U. S. 872, 15 SCt 
635, 39 L. ed. 737; Cornelius v. Kessel, 
128 U. S. 456, 9 SCt 122, 32 L. ed. 482; 
Howe vy. Parker, 190 Fed. 738, 111 
CCA 466; Peyton v. Desmond, 129 
Fed. 1, 63 CCA 651; George v. Riddle, 
94 Fed. 689; Stimson Land Co. v. 
Rawson, 62 Fed. 426; Pfund v. Valley 
L. & T. Co., 52 Nebr. 473, 72 NW 480. 


43. Guaranty Sav. Bank v. Bladow, 
176 U. S. 448, 20 SCt 425, 44 L. ed. 


Morse v. Odell, 


301, 23 
1064 


Guaranty 
448, 


765)1; Gage v. Gunther, 136 Cal. 338, | 59 5 aft 6 N. D_| 540 [aff 6 N. D. 108, 69 NW 41]; Par- 
68 P 710, 89 AmSR 141. ios 69 NW lane Coe event ey cas | some y.) Venzkel 164 Ul, Sve ae ee 

33. Greenameyer v. Coate, 212 U. der, LEV el oeS ue e. 1h SOL 68 oO telson ed. sO Or cies INe BD; 452) '61 
S. 434, 29 SCt 345, 53 L. ed. 587 [aff] eq.'737; Gornelius v. Kessel, 128 U. S.| NW_ 1036, 50 AmSR 669]; Orchard 
18 Okl. 160, 88 P 1054]; Beley v.| 456 9 Sct 122, 32 L. ed. 482; Peyton v. | Vv. Alexander, 157 U. S. 372, 15 SCt 635, 
Naphtaly, 169 U. S. 353, 18 SCt 354,!| Desmond, 129 Fed. 1, 63 CCA 651: | 39 L. ed. 737; American Mortg. Co. v. 
42 L. ed. 775 [aff 73 Fed. 120, 19 CCA| Guidry v. Woods, 19 La. 334, 36 AmD | Hopper, 64 ‘Fed. 553, 12 CCA 293; 
Ie et aa ne pains a Ce 677. : > Kendall v. Bunnell, 56 Cal. A. 112, 2 

: ‘ 5 eek 2, an P (83. Prund’v.. Valley, Wa dé LoCo Ss 

: y eae A alts [a] Although no appeal was taken ee = 9 , 
dist Noble v. Union River Logging R.|¢.gm decision of register approv-| Nebr. 473, 72 NW 480. 


C05 087 (Us Sa L653 SCt 2 71ee 3: 
ed. 123; Stone v. U.S., 2 Wall. (U. S.) 
525, 17 L. ed. 765)]; Gage v. Gunther, 
136 Cal. 338, 68 P 710, 89 AmSR 14]; 
Warner Valley Stock Co. v. Smith, 9 
Tray oy (@ BACOR) Wea hii 

34. Gage v. Gunther, 136 Cal. 338, 
68 P 710, 89 AmSR 141. 

35. See supra text and note 29. 

36. Knight v. United Land Assoc., 
42s lols 12 -SCu 258, 35 eli ed. 
974; Hays v. Steiger, 76 Cal. 555, 18 
P 670 [aff 156 U.S. 387, 15 SCt 412, 39 
L. ed. 463]; Hestres v. Brennan, 50 
Cal. 211; German Ins. Co. v. Hayden, 
21 Colo. 127, 40 P 453, 52 AmSR 206. 

[a] Secretary acting alone might 
review a judgment of the commis- 
sioner of the land office as to the entry 
in a local land office, as the provision 
of the statute requiring the adjudica- 
tion in certain cases to be made by a 
board consisting of the secretary of 
the interior and the attorney-general 
acting as a board had no application 
to such a case. Diller v. Hawley, 81 
Fed. 651, 26 CCA 514 [rev 75 Fed. 946, 
and aff 178 U. S. 476, 20 SCt 986, 44 
L. ed. 1157]. 

87. Hestres v. Brennan, 50 Cal. 211. 

38. Knight v. United Land Assoc., 
142 OS) 161, 125 SCt 258,35" Ley ed: 
974; Hestres v. Brennan, 50 Cal. 211. 

[a] Presumption as to proper 
transmission of papers.—Where the 
commissioner of the general land of- 
fice transmits the papers to the sec- 
retary of the interior, the presumption 
is that they were regularly and prop- 
erly transmitted. Knight v. United 
Land Assoc., 142 U. S. 161, 12 SCt 258, 
35 L. ed. 974; Hestres v, Brennan, 50 
Cal. 211. 


ing final entry, the power of the sec- 
vetary of the interior and the com- 
missioner of the general land office 
to supervise the disposal of the pub- 
lic lands, under Rev. St. §§ 441, 453, 
456, can be exercised by them. Stock- 
leyevVeUR Sa: 201 eee 632 [rev on other 
grounds 260 U. S. 532, 43 SCt 186, 67 
L. ed. 390]. 

{[b] Withdrawal of appeal.—Where 
an applicant for entry of publie lands 
appealed from a decision of the local 
Jand officers rejecting his entry, a 
subsequent withdrawal by him of his 
application and of appeal made the 
land office decision final, so as to pre- 
clude the initiation of any rights un- 
der that application. Kendall v. Bun- 
nell, 56 Cal. A. 112, 205 P 78. 

{c] Suspension ot aecision and ju- 
risdiction pending appeal.—Pending 
appeal from an order of the local land 
office rejecting a desert land entry, 
the local office’s decision was sus- 
pended, and the officers thereof were 
without jurisdiction to deliver a pat- 
ent to another under a homestead en- 
try. Anderson v. Woodward, 57 Colo. 
58, 140 P 198. 

42. U. S. v. Detroit Timber, etc., 
Co., 200 U. S. 321; 26 SCt 282, 50 L: ed. 
499 [aft 131 Fed. 668, 67 CCA 1 (rev 
124 Fed. 393)]; Cosmos Exploration 
Co.,v. Gray Eagle Oil Co., 190 U. S. 
301, 238 SCt 692, 24 SCt 860, 47 L. ed. 
1064 [aff 112 Fed. 4, 50 CCA 79, 61 
LRA 230]; Guaranty Sav. Bank v. 
Bladow, 176 U. S. 448, 20 SCt 425, 44 
L. ed. 540 {aff 6 N. D. 108, 69 NW 41]; 
Parsons vy. Venzke, 164 U. S. 89, 17 
SCt 27, 41 L. ed. 360 [aff 4 N. D. 452, 
61 NW 1036, 50 AmSR 669]; Orchard 


Judicial review of decisions of land 
department in general see infra § 490. 

44. Boatner v. Scott, 1 Rob. (La.) 
546; Newport v. Cooper, 10 La. 155. 

45. Conclusiveness and effect of 
decisions in contest proceedings see 
supra § 471. 

Review by court of decisions of 
land department see infra § 490. 

46. McDonald vy. Brady, 9 Okl. 660, 
60 P 509. See U. S. v. Cain-Bonness 
Lumbei, etc., Co., 215 Fed. 212 (where 
the land department had jurisdiction 
and power to dispose of public lands, 
the decisions of the department on 
questions within its jurisdiction re- 
lating to the land cannot be collater- 
ally attacked). 

[a] Recitals in decisions of depart- 
ment officials will, in the absence of 
the pleadings, be taken as conclusive 
as to what issues of fact were de- 
termined by the department. Parry- 
aoe v. Cunningham, 16 Okl. 94, 82 P 

47. Shank v. Holmes, 15 Ariz. 229, 
137 P 871; State v. New Orleans Land 
Co.,, £43 La. 858, 79 S 515 [certiorari 
den 248 U. Ss. 5U7 mem, 39) (SCt a9 
mem, 63 L. ed. 429 mem]. 

48. Conklin, v. Lane, 49 App. (D. 
C.) 50, 258 Fed. 422; Smith v. Grant 
Timber, ete.;. Co, sb30 Wa. 471° S5s 2S 
T53} Wolbol v. Steinhoff, 25 Wyo. 227, 
LOS Pe 2 Sle Oe eels, 

49. Puget Mill Co. v. Brown, 54 
Fed. 987 Laff 59 Fed. 35, 7 CCA 643]. 

Mode and rules of procedure in 
general see supra §§ 460-463 

50. Puget Mill Co. v. Brown, 54 
Fed. 987 [aff 59 Fed. 35, 7 CCA 648]. 

51. Nick v. Rector, 4 Ark, 251. 


SS es" 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 484-485] 


which the department has acquired jurisdiction to 


decide.®? 


[§ 485] b. Questions or Findings of Fact in Gen- 


52. Edwards v. Bodkin, 267 Fed. 
1004 [aff 265 Fed. 621, and aff 255 
U.S. 221, 41 SCt 268, 65 L. ed. 595]. 

[a] Thus a decision of a register 
and receiver that the improvement of 
an actual settler and preémption 
claimant had been legally located by 
a donation claim, being beyond their 
jurisdiction, was not conclusive. 
Nick v. Rector, 4 Ark. 251. 

53. U. S.—Johnson y. Riddle, 240 
U.S. 467, 36 SCt 398, 60 L. ed. 752 [aff 
41 OKl. 759, 139 P 1143]; Sawyer v. 
Gray,-237 U. S.674,°35 SCt 842, 59 TL. 
ed. 1170; Daniels v. Craddock, 237 U. 
Smoot, 259 SCt 749, 59 Tus edie LIS); 
Daniels v. Merrithew, 237 U. S. 570, 
35 SCt 747, 59 L. ed. 1113; Daniels v. 
Wagner, 237 W. S. 547, 35 SCt 740, 
59 L. ed. 1102, LRA1916A 1116, AnnCas 
1917A 40 [rev 205 Fed. 235, 125 CCA 
931-2 Logan ve Davis; 233 U. S: 613, 
34 SCt 685, 58 L. ed. 1121; Whitcomb 
vie Wehite,, 20:4 08 (Ss 15, 29) SCt.599,. 53 
L. ed. 889 [aff 13 Ida. 490, 90 P 1080]; 
Greenameyer v. Coate, 212 U. S. 434, 
29B5Ct 345, 5385 Li ed.0d8 Lath 18 Ok: 
160, 88 P 1054]; Hartwell v. Havig- 
HOESE. 6196. Wi, Ss 635,20 SCO 95,, 49) Lr 
zed. -629-faft 11 Okl- 189,666. P3371; 
Potter-v.. Hall, 489 U. S..292,°23 Set 
545, 47 L. ed. 817 [rev 11 Okl. 173, 65 
P 841]; De Cambra v. Rogers, 189 U. 
S. 119, 23 SCt 519, 47 L. ed. 734 [aff 
132 Cal. 502,.60 P 8638, 64 P 894]; 
Calhoun yv. Violet, 173 U. S. 60, 19 SCt 
324, 43 L. ed. 614 [aff 4 Okl. 321, 47 
P4795 -Johnson ve. Drew, 171, U.S: 
93, 18 SCt 800, 43 L. ed. 88 [aff 34 
Pla. 130, 15 S 780, 43 AmSR. 172); 
Stewart v. McHarry, 159 U. S. 643, 
16 SCt 117, 40 L. ed. 290 [aff 4 Cal. 
Unrep. Cas. 408, 35 P 141]; Wisconsin 
Cent. R. Co. v. Forsythe, 159 U. S. 46, 
15 SCt 1020, 40 L. ed. 71; Nesqually 
Catholic Bishop v. Gibbon, 158 U.S. 
Lbs; Lon SCe 17.9) 139) Tered-931 joCarr 
v. Fife, 156 U. S. 494, 15 SCt 427, 39 
L. ed. 508 [aff 44 Fed. 713]; Barden 
v. Northern Pac. R. Co., 154 U. S. 288, 
TAESCt 1080, see lu. EG, “I92b= PU sn ve 
California, etc., Land Co., 148 U. S. 
31, 13 SCt 458, 37 L. ed. 354; Knight 
View! scwuand Assoc, 142. Ur) Seely 12 
SCt258, 35 -L. ed... 974; Sanford v. 
Sanford, 139 U. S. 642, 11 SCt 666, 35 
L. ed. 290; Cragin v. Powell, 128 U. 
S. 691, 9 SCt 208, 32 L. ed. 566; Wright 
v. Roseberry, 121 U. S. 488, 7 SCt 985, 
30 L. ed. 1039; Lee v. Johnson, 116 U. 
S. 48, 6 SCt 249, 29° li. eds 5705", U0. S. 
v. Minor, 114 U. S. 233, 5 SCt 836, 29 
LL. ed. 110; Baldwin v. Starks, 107 
A SunsGS) es OlL4 iS, hon, sled.» O26; 
Steel v. St. Louis Smelting, etc., Co., 
106. U.S, 447,.1 ‘SCt 389,27 LL. ed. 226; 
St. Louis Smelting, ete., Co. v. Kemp, 
104 U. S. 636, 26 L. ed. 875; Quinby v. 
Conlan, 104 U. S. 420, 26 L. ed. 800; 
Vance v. Burbank, 101 U.S. 514, 25 L. 
ed. 929; Marquez v. Frisbie, 101 U. S. 
473, 25 L. ed. 800; Moore v. Robbins, 
96 U. S. 530, 24 L. ed. 848; Shepley 
v. Cowan, 91 U. S. 330, 238 L. ed. 424; 
Warren v. Van Brunt, 19 Wall. 646, 
22 t. ed. 219;, Johnson v. Towsley, 
Loe VALE Micon 20d COs FOO ny ise Ve 
Bucher, 15 F. (2d) 788; Hodgson v. 
Mountain, etc., Oil Co., 297 Fed. 269; 
Great Northern R. Co. v. McPhee, 290 
Fed. 4; ‘Robbins v. Elk Basin Cons. 
Petroleum Co., 285 Fed. 179; Christie 
v. Great Northern R. Co., 284 Fed. 702; 
Muck v. Weyerhaeuser Timber Co., 
273 Fed. 469 [certiorari den 257 U.S. 
645 mem, 42 SCt 55 mem, 66 L. ed. 
414 mem]; Ragan v. Sheffield, 257 Fed. 
858; Williams v. Newman, 257 Fed. 
353; Edwards v. Bodkin, 249 Fed. 562, 
161 CCA 488; U. S. v. Whitted, 245 
Fed. 629, 158 CCA 57; U.S. v. Bush, 
233 Fed. 808; McGoldrick Lumber Co. 
v. Kinsolving, 221 Fed. 819, 137 CCA 
377 [aff 243 U. S. 682 mem, 37 SCt 
471 mem, 61 L. ed. 989 mem]; West 
v. Edward Rutledge Timber Co., 210 
Fed. 189 [aff 221 Fed. 30, 136 CCA 556 


[50 C. J.—69] 
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A decision rendered by the: officers of the 


land department upon a question of fact is conelu- 


(Catia 2445 UU. S.190; 23%" SCt, b81,. 61, Li: 
ed. 1010)]; U. S. v. Oregon, etc., R. 
Co., 186 Fed. 861; Le Marchal. v. 
Tegarden, 175 Fed. 682, 99 CCA 236; 
Emmons v. U. S., 175 Fed. 514; Mc- 
Kenna v. Atherton, 160 Fed. 547; Har- 
vey v. Holles, 160 Fed. 531; Peyton v. 
Desmond, 129 Fed. 1, 63 CCA 651; 
Edwards y. Begole, 121 Fed. 1, 57 
CCA 245; Manley v. Tow, 110 Fed. 
241; U. S. v. Northern Pac. R. Co., 
95. Fed. 864,.37 CCA 290. Laff,177. U. 
S 5 435) 20° SCt (706, 44, by eda 836i); 
U. S. v. Coos Bay Wagon-Road Co., 89 
Fed. 151; Moss v. Dowman, 88 Fed. 
ESL, Ml CCA, 447. fathsd 7 Gea 1S. 413) 
20 SCt 429, 44 Ll. ed. 526]; Diller v. 
Hawley, 81 Fed. 651, 26 CCA 514 [rev 
75 Fed. 946, and aff 178 U. S. 476, 20 
St 986, 44> Le ed: 11'52) si Stimson 
Land Co. v. Rawson, 62 Fed. 426; 
Scott v. Lockey Inv. Co., 60 Fed. 34; 
Puget Mill Co. v. Brown, 54 Fed. 987 
faff 59 Fed. 35, 7 CCA 643]; Stimson 
v. Clarke, 45 Fed. 760; Carr v. Fife, 
44 Fed. 713 [aff 156 U. S. 494, 15 SCt 
427, 39 L. ed. 508]; Aurora Hill Cons. 
Min. Co. v. Highty-Five Min. Co., 34 
Med. 515, 12); Sanwy.« 8555) SAdken. iv: 
Merry, 1) Cas.9No.112).6 Sawye 79% 
Bear v. Luse, 2 F. Cas. No. 1,179, 6 
Sawy. 148; Leitensdorfer v. Camp- 
bell, 15 F, Cas. No. ~+8,225, 5 Dill. 419; 
DennyevieWieSs 40) Cla Clale2. Ayres: 
Vio WES 4c) Stile 38. 

Ariz.—Old Dominion Copper Min., 
ete., Co.-v. Haverly, 11 Ariz. 241, 90 
E ae Jeffords v. Hine, 2 Ariz. 162, 11 

51. 

Ark.—Williamson v. Baugh, 71 Ark. 
491, 76 SW 423. 

Cal.—Sanders v. Dutcher, 168 Cal. 
353, 143 P 599; Thompson v. Basler, 
148 Cal. 646, 84 P 161, 113 AmSR 321; 
Gage v. Gunther, 136 Cal. 338, 68 P 
710, 89 AmSR 141; Potter v. Ran- 
dolph, 126 Cal. 458, 58 P 905; Wor- 
mouth v. Gardner, 125 Cal. 316, 58 P 
20; Hays v. Steiger, 76 Cal. 555, 18 P 
670 [aff 156 U. S. 387, 15 SCt 417, 39 
L. ed. 463]; Haven v. Haws, 63 Cal. 
452; Powers v. Leith, 58 Cal. 711; 
Dilla v. Bohall, 53 Cal. 709; Rutledge 
v. Murphy, 51 Cal. 388; Hosmer vy. 
Wallace, 47 Cal. 461 [aff 97 U. S. 575, 
24 L. ed. 1130]; Burrell v. Haw, 40 
Cal. 373; Bowen v. Hickey, 53 Cal. A. 
250, 200 P 46 [certiorari den 257 U. 
S. 656 mem, 42 SCt 168 mem, 66 L. 
ed. 420 mem]; Bond v. Walters, 38 
Cal. A. 245, 175 P 909; Elliott v. Rob- 
bins, 33 Cal. A. 577, 165 P 1042. 

Colo.—O’Reilly v. Noxon, 49 Colo. 
362, 113 P 486; German Ins. Co. v. 


Hayden, 21° Colo. 127,. 40 P4538, 52 
AmSR 206. 
Fla.—Porter v. Bishop, 25 Fla. 749, 


6 S 863. 

Ida.—Hurst v. Idaho-Iowa Lateral, 
etc., Co., 42 Ida. 436, 246 P 23; Clear 
Lake Power, ete., Co. v. Chriswell, 31 
Ida. 339, 173 P 326; White v. Whit- 
comb, 13 Ida. 490, 90 P 1080 [aff 214 
WieS. 1b. 29. SCt, 599; 538nL. sed. 889]; 
Le Fevre v. Amonson, 11 Ida. 45, 81 
122 Vay 

I1l.—Danforth vy. Morrical, 84 Ill. 
456. 

Ind.—Stewart v. Haynes, 6 Blackf. 
354. 

Kan.—Freese v. Rusk, 54 Kan. 274, 


88. P 255; Ard v. Pratt, 43 Kan. 419, 
23 P 646; Tatro v. French, 33 Kan. 
49, 5 P 426; Cooke v. Blakely, 6 Kan. 


"A. 107, 50, P 98t, 


La.—Iatt Lumber Co. vy. Faircloth, 
132 La. 906, 61 S 866; Henry v. Welsh, 
4 La. 547, 23 AmD 490. 

Mich.—Boyce v. Danz, 29 Mich. 146. 
See Male v. Chapman, 134 Mich. 511, 
96 NW 582 (holding decision binding 
upon persons acquiring title after 
institution of proceedings). 

Minn.—Clearwater County State 
Bank v. Ricke, 137 Minn. 438, 163 NW 
793; Lamson vy. Coffin, 102 Minn. 493, 
114 NW 248; Sage v. Maxwell, 91 


sive and not subject to be reviewed by the courts,°* in 


Minn. 527, 99 NW 42 [app dism 197 
WS, 16255 Zon Cte 98iu4 Oi Lemede nodes 
O’Connor v, Gertgens, 85 Minn. 481, 
89 NW 866 [aff 191 U. S. 237, 24 SCt 
94, 48 L. ed. 163]; Bishop Iron Co. v. 
Hyde, 66 Minn. 24, 68 NW 95; War- 
ren v. Van Brunt, 12 Minn. 70; State 
v. Batchelder, 7 Minn. 121. 

Mo.—Lewis v. Lewis, 9 Mo. 183, 43 
AmD 540. 

Mont.—Phcenix Mut. L. Ins. Co. v. 
Brainard, 82 Mont. 39, 265 P 10; Rea- 
gan v. Boyd, 59 Mont. 453, 197 P 832; 
Kennedy v. Dickie, 34 Mont. 205, 85 P 
982; Love v. Flahive, 33 Mont. 348, 
83 P 882 [aff 205 U. S. 195, 27 SCt 486, 
51 L. ed. 768]; Graham v. Great Falls 
Water Power, etc., Co., 30 Mont. 393, 
76 P 808. 

Nebr.—Van Sant v. Butler, 19 Nebr. 
351, 27 NW 299; Rush v. Valentine, 
12 Nebr. 513, 11 NW 746; Smiley v. 
Sampson, 1: Nebr. 56. 

N. M.—Van Patten v. Boyd, 20 N. 
M. 250, 150 P 917; Whitehill v. Vic- 
torio Land, etce., Co., 18 N. M. 520, 
139 P 184, LRAI918D 593. 

N. D.—Forman v. Healey, 19 N. D. 
116, 121 NW 1122; Parsons v. Venzke, 
4 N. D. 452, 61 NW 1036, 50 AmMSR 669 
ie 164 U. S. 89, 17 SCt 27, 41 L. ed. 

Okl.—Smith v. Kennedy, 85 Okl. 163, 
207 P 729; Colbert v. Patterson, 83 
Okl. 212, 201 P 256; Mortgage, etc., 
Co. v. Rhodes, 75 Okl. 298, 183 P 481; 
Jones v. Fearnow, 53 Okl. 822, 156 P 
309; Reynolds v. Hill, 43 -Okl. 749, 
143 P1155) fafi.242. 02 S. 361-37 iSCt 
168, 61 L. ed. 363]; Ross v. Stewart, 
20) Ol. 611) 106 PP 8 lO late 227 Us: 
530, 33 SCt 345, 57 L. ed. 626]; Gour- 
ley v. Countryman, 18 Okl. 220, 90 P 
427; Parryman v. Cunningham, 16 
Okl. 94, 82 P 822; Cagle v. Dunham, 
14 Okl. 610, 78 P 561; Jordan v. Smith, 
12 Okl. 708, 73 P 308; Bertwell v. 
Haines, 10 Okl. 469, 63 P 702; Paine v. 
Foster, 9 Okl. 213, 53 P 109 [writ of 
error dism 191 U.S. 562, 24 SCt 840, 48 
L. ed. 303]; Cook v. McCord, 9 Okl. 
200, 60 P 497; Acers v. Snyder, 8 Okl. 
659, 58 P 780. 

Or.—Brown v. Almasie, 91 Or. 668, 
178 P 928; Morrow v. Warner Valley 
StockiGo:, 66 On 312) 1010 171 Sohn= 
son v. Bridal Veil Lumbering Co., 24 
Or, 132) 335 bepas- 

S. D.—Harrington v. Wilson, 10 S. 
D. 606, 74 NW 1055. 

Wash.—McDonald v. Neal, 126 
Wash. 505, 218 P 228; Gray’s Harbor 
Cow v.. Drumm) 23. Wash. 706, 63. -P 
530; Wiseman v. Eastman, 21 Wash. 
168, 57) P2398; 

Wis.—Lemieux v. Agate Land Co., 
193 Wis. 462, 214 NW 454 [certiorari 
den 275 U.S. 523 mem, 48 SCt 22 mem, 
72 L. ed. 405 mem]; Lamont v. Stim- 
son, 3 Wis. 545, 65 AmD 696. 

Wyo.—Caldwell v. Bush, 6 Wyo. 
342, 45 P 488. 

See also cases supra § 471. 

[a] Where mixed question of law 
and fact is involved and the court can- 
not separate it so as to ascertain 
what the mistake of the law is, the 
decision of the land department is 
conclusive. Whitcomb v. White, 214 
U. S.. 15, 29°SCt 599; 53 L. ed... 889 [aft 
13 Ida. 490, 90 P 1080]; Marquez v. 
Frisbie, 101 U. S. 473, 25 L. ed. 800; 
Christie v. Great Northern R. Co., 284 
Bed. .7023-Denny wv. ‘U..S.; 45 Ct.,El. 
162; Reynold®S v. Hill, 438 Okl. 749, 
143 P 1155 [aff 242 U. S. 361, 37 SCt 
163, 61 L. ed. 363]. 

{b] Although decision as to facts, 
which is finally reached, differs from 
earlier view of such facts entertained 
by the department, such decision must 
be accepted by the courts. Greena- 
meyer v. Coate, 212 U.S. 434, 29 SCt 


345, bo Ln, ed. b8%) -Patin ds Oks 160) 
88 P 1054]. 
{[c] Erroneous reasoning.—W here 


there was pertinent evidence before 
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the absence of a showing that such decision was ren- 
dered in consequence of fraud or imposition,®* or 
mistake,°®*® other than an error of judgment in es- 
timating the value or effect of evidence,®® regardless 


the land department on a contest of 
an application to purchase public 
lands, its decision on a question of 
fact was conclusive, although its rea- 
soning was erroneous. McGoldrick 
Lumber Co. v. Kinsolving, 221 Fed. 
SiO melo OCAn ool, Lathes o iW Set OB 
mem, 37 SCt 479 mem, 61 L. ed. 939 
mem ]. 

{[d] Statutory rule as to Indian 
claimants.—The act of congress of 
Aug. 15, 1894 amended by the act of 
congress of Febr. 6, 1901, conferring 
upon the. circuit courts ‘jurisdiction 
to try and determine any action, suit, 
or proceeding arising within their re- 
spective jurisdictions, involving the 
right of any person, in whole or in 
part of Indian blood or descent, to 
any allotment of Jand under any law 
or treaty, * rand further providing that 
any one in whole or in part of Indian 
blood, who claimed “to have allotment 
or parcel of land,’ might bring suit in 
the proper circuit court for the en- 
forcement of his rights, was intended 
to vest such courts with full author- 
ity to hear and determine every ques- 
tion arising in any suit brought by a 
claimant to an allotment; and the 
fact that such questions have been de- 
cided by the land department adverse- 
ly to the claimant neither affects the 
court’s jurisdiction nor concludes it 
on any matter of law or fact. Sloan 
v. U. S., 118 Fed. 283 [app dism 193 
U. S. 614, 24 SCt 570, 48 L. ed. 814]. 

54 U. S.—Johnson v. Riddle, 240 
U. S.- 467, 36 SGt 393, 60 L. ed. 752; 
Linn, étc., Timber Co. v. U. S., 236 
U..S. 574, 35 SCt 440, 59 L. ed. 725 
[aff 196 Fed. 5938, 116 CCA 267, 203 
Fed. 394, 121 CCA 498 (aff sub nom. 
U.S. v. Smith, 181 Fed. 545)]; Wash- 
ington Securities Co. v. U. S., 234 U. 
S776, 34 SCt.725, 58-L. ed. 1220 [aft 
194 Fed. 59, 114 CCA 79]; Hawley v. 
Diller, 178 U. S. 476, 20 SCt 986, 44 
L. ed. 1157 [aff 81 Fed. 651, 26 CCA 
514 (rev 75 Fed. 946)]; Calhoun vy. 
Violet, 173 GU. S.. 60, 19 SCt.324, 43" L, 
ed. 614; Johnson v. Drew, 171 U. S. 
93, 18 SCt 800, 48 L. ed. 88 [aff 34 
Fla. 130, 15 S 780, 43 AmSR 172]; 
Stewart v. McHarry, 159 U. S. 603, 16 
PCE 1177 40 Tis ed) 2905 Carr wi rite, 
156 U. S. 494, 15 SCt 427, 39 L. ed. 508 
{aff 44 Fed. 713]; Sanford v. Sanford, 
1395 WiaS, -642,, 1L SCt 666, 35, Ta. ed. 
290; Lee v. Johnson, 116 U. S. 48, 
6 SCt 249, 29 L..ed. 570; U.S. v. Minor, 
114 U.S. 233, 5. SCt 836, 29 L. ed. 110; 
Baldwin v. Starks, 107 U. S. 463, 2 
SCt 473, 27 L.. ed. 526; Shepley ‘v. 
Cowan, 91 U. S.. 330, 23° L. ed. 424; 
Warren vy. Van Brunt, 19 Wall. 646, 
Coed 719). al, os) Wee UL CDePy ho) Ee 
(2d) 783; Hodgson v. Mountain, etc., 


Oil Co., 297 Fed. 269; Williams v. 
Newman, 257 Fed. 353; West v. Ed- 
ward Rutledge Timber Co., 210 Fed. 


189 [aff 221 Fed. 30, 136 CCA 556 (aff 
Daag Uc Sats Oa Sole NS) Ole dus seas 
1010)]; Howe v. Parker, 190 Fed. 738, 
111 CCA 466; Le Marchal v. Tegarden, 
175 Fed. 682, 99 CCA 236; Harvey v. 
Holles, 160 Fed. 531; James v. Ger- 
mania Iron Co., 107 Fed. 597, 46 CCA 
476 [app dism 195 U. S. 688 mem, 25 
SCt 786 mem, 49 L. ed. 356 mem]; U. 
Si v.. Northern PacyeR. Co., 95) Red. 
864,87 CCA 290 [aff 177 U.S. 435, 
20 SCt 706, 44 L. ed. 836]; Puget Mill 
Co. v. Brown, 54 Fed. 987 [aff 59 Fed. 
35, 7 CCA 643]; Pengra v. Munz, 29 
Fed. 830; Aiken v. Ferry, 1 F. Cas. No. 
1120) Sawn oo. Dear V.ntuUse, tie 
Cas. No. 1,179, 6 Sawy. 148; Leitens- 
dorfer v. Campbell, 15 F. Cas. No. 
8,225, 5 Dill. 419; Ayres y. U. S., 42 
Ct. Cl. 388. 

Ariz.—Old Dominion Copper Min., 
etc., Co. v. Haverly, 11 Ariz. 241, 90 
P 333; Jeffords v. Hine, 2 Ariz. 162, 
AUS is 5 Se eitigy be 
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Cal.—Sanders v. Dutcher, 168 Cal. 
353, 143 P 599; Thompson y. Basler, 
148 Cal. 646, 84 P 161, 113 AmSR 321; 
Gage v. Gunther, 136 Cal. 338, 68 P 
710, 89 AmSR 141; Haven v. Haws, 63 
Cal. 452; Hosmer v. Wallace, 47 Cal. 
461 [aff 97 U. S. 575, 24 L. ed. 1130; 
Burrell v. Haw, 40 Cal. 373; Bowen 
v. Hickey, 53 Cal. A: 250, 200 P 46 
[certiorari den 257 U. S. 656 mem, 42 
SCt 168 mem, 66 L. ed. 420 mem]; 
Elliott v. Robbins, 33 Cal. A. 577, 165 
P 1042. 

Colo.—O’ Reilly v. Noxon, 49 Colo. 
362, 113 P 486; German Ins. Co. v. 
Hayden, 91 Colo. 027, 40 E458) 3b 2 
AmSR 206. 

Fla.—Porter v. Pishor, 25 Fla. 749, 
6 S 863. 

Ida.—Hurst v. Idaho- awe Lateral, 
etc., Co., 42 Ida. 436, 246 P 23; Clear 
Lake Power, ete., Co. v. Chriswell, 31 
Ida. 33:9, 173" P1326: 


Gent eee v. Morrical, 84 Ill. 
Kan.—Freese v. Rusk, 54 Kan. 274, 
38 P 255. 


Minn.—Clearwater County State 
Bank v. Ricke, 137 Minn. 438, 163 NW 
793; O’Connor vy. Gertgens, 85 Minn. 
481, 89 NW 866 [aff 191 U. S. 2387, 24 
SCt 94, 48 L. ed. 163]; Bishop Iron 
Co. v. Hyde, 66 Minn. 24, 68 NW 95. 

Mont.—Pheenix Mut. L. Ins. Co. v. 
Brainard, 82 Mont. 39, 265 P10; Rea- 
gan v. Boyd, 59 Mont. 453, 197 P 832; 
ene v. Flahive, 33 Mont. 348, 83 P 

N. M.—Van Patten yv. Boyd, 20 N. M. 
250, 150 P 917; Whitehill v. Victorio 
Land, ete., Co., 18 N. M. 520, 1389 P 184, 
LRA1918D 593. 

Okl.—Smith v. Kennedy, 85 Okl. 163, 
207 P 729; Colbert v. Patterson, 83 
Okl. 212, 201 P 256; Mortgage, etc, 
Cow. Rhodes, 75 Okl. 208,183 481: 
Jones v. Fearnow, 53 Okl. 822, 156 Pp 
309; Ress v. Stewart, 25 Okl. 611, 106 
P 870 faff. 227 U. S.-.530, 33 SCt 345, 
57 L. ed. 626]; Cook v. McCord, 9 Okl. 
200, 60 P 497; King v. Thompson, 3 
Okl. 644, 39 P "466. 

Or.—Johnson vy. Bridal Veil: Lum- 
bering Co., 24 Or. 182,'33 P528. 

Ss. D.—Harrington v. Wilson, 10 S. 
D. 606, 74 NW 1055. 

Wash.—Wiseman y. Eastman, 21 
Wash. 1638, 57 P 398. 

Wis.—Lamont v. Stimson, 3 Wis. 
545, 62 AmD 696. 

Wyo. —Caldwell v. Bush, 6 Wyo. 342, 
45 P 488. 

[a] Where issue as to existence of 
fraud was made before department, 
and evidence was offered in support 
thereof, the decision of the depart- 
ment cannot be reviewed because of 
the alleged fraud. Wiseman y. East- 
man, 21 Wash. 168, 57 P 398. 

{b] Perjury.—The decision of the 
land department on questions of fact 
will not be reviewed because of a. 
charge of perjury against witnesses. 
Elliott v. Robbins, 38 Cal. A. 577, 165 
P 1042; Van Patten v. Boyd, 20 N. M. 
250,, 150 eR ok 7. 

[c] Interest acquired subsequent 
to fraud.— Where a preémption claim- 
ant applied to a court of equity to 
enforce his preémption claim against 
parties in possession claiming under 
the legal title, it was held that they 
might set up the fraud of complain- 
ant in establishing the preémption 
right, although their interest in the 
subject was acquired subsequent to 
the fraud. Lytle v. State, 17 Ark. 
ei 22 How. (U. S.) 198, 16 L. ed. 


55. U. S.—Johnson v. Riddle, 240 
US. 467,° 36 SCt 393° 60 Ia ved. 752" 
Warren v. Van Brint, 19 Wall. 6.46, 
22 L. ed. 219; U. S. v. Bucher, 15 F 
(2d) 783; West v. Edward Rutledge 
Timber Co., 210 Fed. 189 [aff 221 Fed. 
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of whether or not it is consistent with the preponder- 
ance of the evidence,*’ so long as there is some evi- 
dence upon which the finding in question could be 


30, 186 CCA 556 (aff 244 U.S. 90, 37 SCt 
581, 61 L. ed. 1010)]; Howe v. Parker, 
190 Fed. 738,111 CCA 466; Le Mar- 
chal v. Tegarden, 175 Fed. 682, 99 CCA 
236; Hoyt v. Weyerhaeuser, 161 Fed. 
324, 88 CCA 404; Harvey v. Holles, 
160 Fed. 531; James v. Germania Iron 
Co., 107 Fed. 597, 46 CCA 476 [app 
dism 195 U. S. 638 mem, 25 SCt 786 
mem, 49 L. ed. 356 mem]; US Srive 
Northern Pac. R. Co., 95 Fed. 864, 37 
CCA 290) [aft 17750. s. 435, 20 SCt 706, 
44 L. ed. 836]; Pengra v. Munz, 29 
Fed. 830; Aiken v. Ferry, 1 F. Cas. 
No. 112, 6 Sawy. 79; Bear v. Luse, 2 
F. Cas. No. 1,179, 6 Sawy. 148. 
Ariz.—Old Dominion Copper Min., 


| etc., Co. v. Haverly, 11 Ariz. 241, 90 


| TBS SS i 

Cal.—Gage v. Gunther, 136 Cal. 338, 
68 P 710, 89 AmSR 141; Bowen v. 
Hickey, 53)" Cal. "A.250, 9200 2 46 
[certiorari den 257 U. S.:656 mem, 42 
SCt 168 mem, 66 L. ed. 420 mem]. 

Ida.—Clear Lake Power, etc., Co. 
v. Chriswell, 31 Ida. 339, 173 P 326. 
lege eet en v. Morrical, 84 Ill. 

Minn.—Clearwater County State 
Bank v. Ricke, 137 Minn. 438, 163 NW 
793; O’Connor v. Gertgens, 85 Minn: 
481, 89 NW 866. 

Mont.—Phcenix Mut. Il. Ins. Co. v. 
Brainard, 82 Mont. 39, 265 P 10. 

N. M.—Whitehill v. Victorio Land, 
eten Coe U8 New Mie 52029 139 se Sa 
LRA1918D 593. 

Okl.—Smith v. Kennedy, 85 Okl. 
163, 207 P 729; Mortgage, etc., Co. v. 
Rhodes, 75 Okl. 298, 183 P 481; Ross 
v. Stewart, 25 Okl. 611, 106 P 870 [aff 
227 U.S: 530; 33 SCr 345, ieee ed. 
ye Cook v. McCord, 9 Okl. 200, 60 

S. D.—Harrington v. Wilson, 10 S. 
D. 606, 74 NW 1055. 

56. Aiken v. Ferry, 1 F. Cas, No. 
112, 6 Sawy. 79; Bear v. Luse, 2 F. 
Cas. No. 1,179, 6 Sawy. 148. 

57. U. S.—Shepley v. Cowan, 91 
U._S..330,, 23 La. ed. 424. 

Mont.—Love v. Flahive, 33 Mont. 

4 N. D. 


348, 83 P 882. 

N. D.—Parsons v. Venzke, 

452, 61 NW 1036, 50 AmSR’ 669 {aft 
164 U. S. 89, 17 sct 27, 42 L. ed..185]. 
eons spp oraan Vv. Smith, 12 Okl. 708, 

Or.—Brown v. Almasie, 91 Or. 668, 
178 PP: 928. 

Wash.—Wiseman y. 21 
Washes t63.. 6% Besos 

[a] Sufficiency and competency of 
evidence.—The courts ‘will not review 
a decision of the land department on 
the ground that the evidence was in- 
sufficient, or that only incompetent 
evidence was before it, as the power 
of the department to try questions of 
fact embraces the power to pass on 
the weight and competency of evi- 
dence. Wiseman vy. Eastman, 21 Wash, 
163, 57 P 398. 

[b] Possible finding of different 
facts.—The only question that can be 
considered by the courts regarding, the 
decisions of the land department is 
whether the department made a mis- 
take of law; and, to hold that it did, 
it must be clearly manifest, and not 
founded on a possible finding of the 
facts different from that put on them 
by the department. McDonald v. Neal, 
126 Wash. 505, 218 P 228. 

58. Hartwell v. Havighorst, 196 U. 
S. 635, 25 SCt 793, 49 L. ed. 629 [aff 
11 OKI. 189, 66 P 337]; Great Northern 
Pac. R. Co. v. McPhee, 290 Fed. 4; 
Stockley v. U. S., 271 Fed. 632 [rev 
on other grounds 260'U. S. 532, 48 SCt 
186, 67 L. ed. 390]; Bowen v. ‘Hickey, 
53 Cal. A. 250, Z00 P 46 [certiorari 
den 257 U. S. 656 mem, 42 SCt 168 
mem, 66 L. ed. 420 mem]; Jordan y. 
Smith, 12 Oki. 703, 73 P 308; Wise- 


Eastman, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 486] c. Questions of Law in General. The de- 
cisions of the department upon questions of law 
-arising upon undisputed evidence are in no sense 
conclusive upon the courts, but are subject to re- 
view,*® and so any action of the department which is 
based upon a misconstruction of the law can be 
corrected by the courts.°° The decisions of the de- 
partment on the construction of the land laws are en- 
titled to great respect at the hands of the court,®? 


man y. Hastman, 21 Wash. 163, 57| Fed. 189 [aff 221 Fed. 30, 186 CCA 556 
P3988; (aff 244 U. S. 90,37 SCt 581, 61 L. ed. 
[a] Inability to procure attend-|1010)]; Howe v. Parker, 190 Fed. 738, 
ance of witnesses.—The fact that, un-} 111 CCA 466; Le Marchal v. Tegarden, 
der the rules of the land department,!175 Fed. 68299 2CCAP 2363) “Hoyiatenv: 
the defeated party was unable to pro-| Weyerhaeuser, 161 Fed. 324, 88 CCA 
cure the attendance of unwilling wit-| 404; Manley v. Tow, 110 Fed. 241; 
nesses, whose testimony would corrob-| James v. Germania Iron Co., 107 Fed. 
orate what had been given, is no|597, 46 CCA 476 [app dism 195 U. S. 
ground for review of its decision.| 638 mem, 25 SCt 786 mem, 49 L. ed. 
Wiseman v. Eastman, 21 Wash. 163,| 356 mem]; Linkswiler v. Schneider, 
BYP 12 Oe 95 Fed. 208; Germania Iron Co. v. 
- [b] Presumptions as to supporting | James, 89 Fed. 811, 32 CCA 348 [rev 
evidence.—The courts must assume] 82 Fed. 807]; U.S. v. Coos Bay Wag- 
that the facts which, under the joint] on-Road Co., 89 Fed. 151; Moss v. 
resolution of May 31, 1870, c 67 (16] Dowman, 88 Fed. 181, 31 CCA 447 [aff 
St. at L. 378), establishing the second|176 U. S. 413, 20 SCt 429, 44 L. ed. 
indemnity limits of the land grant to|526]; Diller v. Hawley, 81 Fed. 651, 
the Northern Pacific Railroad Com-] 26 CCA 514 [rev 75 Fed. 946, and aff 
pany, must appear in ordér to entitle] 178 U. S. 476, 20 SCt 986, 44 L. ed. 
that company to the lands selected} 1157]; Northern Pac. R. Co. v. San- 
as indemnity lands, were shown to the] ders, 47 Fed. 604 [aff 49 Fed. 129, 
satisfaction of the secretary of the} CCA 192 (aff 166 U. S. 620, 17 SCt 671, 
interior, where he has approved the} 41 L. ed. 1139)]; Stimson v. Clarke, 
company’s selections. Weyerhaeuser] 45 Fed. 760; Aurora Hill Cons. Min. 
v. Hoyt, 219 U. S. 380, 31 SCt 300, 55| Co. v. Highty-Five Min. Co., 34 Fed. 
L. ed. 258 [rev 161 Fed. 324, 88 CCA| 515, 12 Sawy. 355; Aiken v. Ferry, 1 
404]. F. Cas, No. 112, G Sawy. 79; Bear v. 
U. S.—Santa Fe Pac. R. Co 


reasons ;°4 


59. Luse, 2 F. Cas. No. P1GG9 s.6 Sawy. 148; 
v. Fall, 259 U. S. 197, 42 SCt 466, 66 Leitendorfer 2 Campbell, 3 Este he Cat 
i. -ed.. 896 [rev 50° App. GD. :€:) 95, | No.. 8,225, 5uDiL. 4195 »Denny-.v.''U: 
98, 267 Fed. 653, 656]; Great North-| 45 Ct. Cl. 162; Ayres v. U.S. 42 Ct. ai’ 
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ern R. Co. v. Hower, 236 U. S. 702, 
35 SCt 465, 59 L. ed. 798; Logan v. Cal.—Sanders v. Dutcher, 168 Cal. 
Davis, 233 U. S. 613, 34 SCt 685, 58 L.| 353, 143 P 599; Sousa v. Pereira, 132 
ed. 1121; Strong v. Buffalo Land, etc.,| Cal. 77, 64 P 90: Wormouth v. Gardner, 
Co., 203 U. S. 582, 27 SCt 780, 51 L.| 125 Cal. 316, 58 P 20; Hays v. Steiger, 
ed. 327 [aff 91,Minn. 84, 97 NW-575];1 76 Cal. 555, 18 P 670 [aff 156 U. S. 387, 
Cosmos Exploration Co. v. Gray Eagle] 15 SCt 417, 39 L. ed. 463]; Hosmer v. 
Oil Co., 190 U. S. 301, 23 SCt 692, 24] Wallace, 47 Cal. 461 [aff 97 U. S. 575, 
SCt 860, 47 L. ed. 1064 [aff 112 Fed.| 24 L. ed. 1130]; Walker v. Kingsbury, 
4, 50 CCA 79, 61 LRA 230]; Hawley v.| 36 Cal. A. 617, 173 P 95. 
Diller, 178 U. S. 476, 20 SCt 986, 44 D. C.—Colvin v. Fall, 54 App. 6, 293 
L. ed. 1157 [aff 81 Fed. 651, 26 CCA 514] Fed. 653. 
(rev 75 Fed. 946)]; Black v. Jackson, Fla. renter v. Bishop, 25 Fla. 749, 
6S 86 


177 'U. S. 349, 20 SCt 648, 44 L. ed. 801 
[rev 6 Okl. 751, 52 P 406]; Calhoun v. Kone —Tatro v. French, 33 Kan. 49, 
5 P 426; Emslie v. Young, 24 Kan. 732. 


Violet, 73-0. S..60, 19.SCt_ 324,43 dee 

ed. 614; Wisconsin Cent. R. Co. v. La.—Iatt Lumber Co. v. Faircloth, 

Forsythe, 159. U. S. 46, 15 SCt 1020,| 906, 61 S 866. 

40 L. ed. 71; Nesqually Catholic Bish- Minn.—Clearwater County State 
x Bank v. Ricke, 137 Minn. 438, 163 NW 


op v. Gibbon, 153) Us Sarbooy Looe t 
779, 39 L. ed. 931; Barden v. Northern] 793; Osborn v. Froyseth, 105 Minn. 16, 
116 NW 1113; Buffalo Land, etc., Co. 


Pac. R. Co., 154 U. S. 288, 14 SCt 1030, 
38 L. ed. 992; U.S. v. California, etc., | v. Strong, 91 Minn. 84, 97 NW 575 [aff 


and’ Co.; 148 U. S. 31, 13 SCt. 458,| 204 Ui. S. 582, 27,.SCt 780, 51, L. ed. 
37 L. ed. 354;- Knight v. U. S.-Land]| 327]; O’Connor v. Gertgens, 85 Minn. 
Assoc., 142 U. S. 161, 12 SCt 258, 35/481, 89 NW 866 


Miss.—Shelton vy. Keirn, 45 Miss. 
106. 

Mo.—Perry v. O’Hanlon, 11 Mo. 585, 
49 AmD 100. 

Mont.—Reagan v. Boyd, 59 Mont. 
453, 197 P 8382; Hartman vy. Smith, 
7 Mont. 19, 14 P 648. 

Nebr.—Smiley v. Sampson, 1 Nebr. 


L. ed. 974; Hastings, etc., R. Co. v. 
Whitney, TEI pe SE Sigel Os Cte LUZ, 
33 L. ed. 363 [aff 34 Minn. 538, 27 NW 
69]; Cragin v. Powell, 128 wy. S. 691, 
9 SCt 203, 32 L. ed. 566; Wright v. 
Roseberry, 121 U. S. 488, 7 SCt 985, 
30 L. ed. 1039; Lee v. Johnson, 116 U. 
S. 48, 6 SCt 249, 29 L. ed. 570; U.S. 


Vv. Minor, TAs aS 2338, 5 Sct 836,] 56. 
29 L. ed. 110; Baldwin v. Starks, 107 Nev.—Hand v. Cook, 29 Nev. 518, 92 
These 46505 2) Ct 47a, 2iacla\ ed. 52 P 3. 
Steele v. St. ee br Smelting, Bese N. D.—Parsons v. Venzke, 4 N. D. 
Co., 106 U. S. 447, 1 SCft 389, 29 L. ed.| 452, 61 NW 1036, 50 AmSR 669, [aff 
667; St. Louis Sueitire etc.; Co.| 164 U. S. 89, 17 SCt 27, 41 L. ed. 360]. 


Okl.—Jones vy. Fearnow, 53 Okl. 822 
156, Pvs09 Uae. ve Citizens’ Trading 
Co., 19 Okl. 585, 93 P 448; Thornton 
v. Peery, 7 Okl. 441, 54 P 649: King v. 
Fhompson, 3 Okl. 644, 39 P 466 

Utah.—Lavagnino v. White. 26 Utah 


v. Kemp, 104 DU. S. 636, 26 L. ed. 875; 
Quinby v. Conlan, 104 U. S. 420, 26 
L. ed. 800; Vance v. Burbank, 101 
U. S. 514, 25 L. ed. 929; Marquez v. 
Frisbie, 101 'U. S. 473, 25 L. ed. 800; 
Moore v. Robbins, 96 U. S. 530, 24 L. 


ed. 848; Shepley v. Cowan, 91 U. S.|1, 71 P 1046, 99 AmSR 808. 
330, 23 L. ed. 424; Warren v. Van Wash.—McDonald _ vy. Neal, 126 
Brunt, 19 Wall. 646, 22 L. ed. 219;| Wash. 505, 218 P 228; Whitney v. 


Spratt, 25 Wash. 62, 64 P 919, 87 Am 
SR 738 [aff 189 U. S. 346, 23 SCt 576, 
47 L. ed. 845]; Gray’s Harbor Co. v. 
Drumm, 23 Wash. 706, 63 P 530; Wise- 
man vy. Eastman, 21 Wash. 163, 57 P 
398. 

60. U. S.—Hawley v. Diller, 178 U. 
S. 476, 20 SCt 986, 44 L. ed. 1157 [aff 
81 Fed. 651, 26 CCA 514]; Williams v. 
Newman, 257 Fed. 353; Gildner v. 


Johnson v. Towsley, 13 Wall. 72, 20 
L. ed. 485; O’Brien v. Perry, 1 Black 
TSP el OS Oe "ed. 114; Hodgson v. Moun- 
tain, etc., Oil Co., 297 Fed. 269; Great 
Northern R. Co. v. McPhee, 290 Fed. 4 
[aff 277 Fed. 502]; Edwards v. Bodkin, 
249 Fed. 562, 161 CCA 488; U.S. v. 
Debell, 227 Fed. 760, 142 "CCA 284; 
Shenk v. Aumiller, 217 Fed. 969; West 
yv. Edward Rutledge Timber Co., 210 
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and should not be overruled unless they are clearly 
erroneous,®? or, as sometimes stated, should not be 
disturbed or overruled except for cogent®® or good 
and in cases of 
placed upon a statute by the land department, for a 
number of years, under which grants have been ad- 
ministered and lands put upon the market and sold, 
is entitled to considerable weight.*® 
tion put upon a statutory provision or grant by the 


doubt a construction 


But a construe- 


Hall, 227 Fed. 704; West v. Edward 
Rutledge Timber Co., 210 Fed. 189 [aff 
221 Hed. 30, 136 CCA 556 (aff 244° 0. 
S. 90, 37 SCt 581, 61 L. ed. 1010)]. 


Colo.—O'Reilly v. Noxon, 49 Colo. 
362, 113 P 486. 
Minn.—Clearwater County State 


apes v. Ricke, 137 Minn. 438, 163 NW 

Mont.—Pheenix Mut. L. Ins. Co. v. 
Brainard, 82 Mont. 39, 265 P 10. 

N. M.—vVan Patten’ v. Boyd, 20 N. 
DEs25 03 150) oon Ta 

[a] How determined.—W hether 
officers of the land department cor- 
rectly applied the law must be deter- 
mined upon the facts there found or 
established. Clearwater County State 
he v. Ricke, 137 Minn. 438, 163 NW 


61... Cramer'iv. U. S.,. 26h U.nS2-209, 
43 SCt 342, 67 L. ed. 622 [rev 276 Fed. 
78]; McLaren v. Fleischer, 256 U. S. 
477, 41 SCt 577, 65 L. ed: 1052 [aff 181 
Cal. 607, 185 P 967]; U.S. v. Healey, 
160 U. 8. 136, 16 sct’ 247, 40 L. ed. 369 
[rev 29 Ct. Cl. LDA; Hastings, etc., R. 
Co. v. Whitney, 132) U.S: 357, 10 Sct 
112, 33 L. ed. 363 [aff 34 Minn. 538, 27 
NW_ 69]; Robertson v. Downing, 127 
UW. IS. 607, (84S Ct 13285032 ae ed. 269; 
LOS SH Ave Philbrick, 120 U. 52, 7 SCt 
413, 30 L. ed. 559; Bares v. Darby, 
12 Wheat. Cun Se) 206, 6 L. ed. 603; 
Hemmer v. U.S., 204 Fed. 898, 123 CCA 
194 [aff 241 U. S. 379, 36 SCt 659, 60 
L. ed. 1055]; McFadden v. Mountain 
View Min., etc., Co., 97 Fed. 670, 38 
CCA 354 [rev on other grounds 180 U. 
S. 533, 21 SCt 488, 45 L. ed. 656]; Phil- 
ipsburg First State Bank v. Durand, 
CI Mont 1849220" Peasae Montana 
Manganese Co. v. Ringeling, 65 Mont. 
249, 211 P 3838; Mitchell-Crittenden 
Tie Co. v. Crawford, 61 Okl. 191, 160 
P 917,-919 [cit Cyc]. See Cameron Vv. 
Lyen, 57 Wash. 384, 106 P 1111. 

[aj Vthus) a finding that a subse- 
quent contest is not a separate action, 
but merely a proceeding supplemental 
to the original contest brought before 
the secretary of the interior, will ina 
collateral action be adopted by the 


courts. Best v. Frazier, 16 Okl, 523, 
85. P 1119. 
62. U. S—McFadden v. Mountain 


View Min., etc., Co., 97 Fed. 670, 38 
CCA 354 [rev on other grounds 180 
U. S. 5338, 21 SCt 488, 45 L. ed. 656]. 

Colo.—O’ Reilly v. Noxon, 49 Colo. 
362, 113 P 486. 

A aR Cotas at v. Cook, 29 Nev. 518, 92 

Okl.—Ross v. Wright, 29 Okl. 186, 
116. Pi 949) [afl 232° Ul Sa 1105 84. Set 
233, 58 L. ed. 528). 

Utah.—Lavagnino v. Uhlig, 26 Utah 
1, 71 P 1046, 99 AmSR 808. 

63. Lowe v. Dickson, 274 U. S. 28, 
47 SCt 494, 71 L. ed. 907 [rev 108 Ok. 
241, 236 P 3991; McLaren v. Fleischer, 
256 U. S. 477, 41 SCt 577, 65 Li. ed. 
1052 [aff 181 Cal. 607, 185 P 967). 

64. Hemmer v. U. S., 204 Fed. 898,°: 
123 CCA 194 [aff 241 U. S. 879, 36 sct 
659, 60 L. ed. 1055]. 

65. U. S. v. Minnesota, 270 'U. S. 
181, 46 SCt'293), 70 Li veds' 539 mus Saw 
Hammers, 221 U. S. 220, 31 SCt 593, 
55 L. ed. 710; Hewitt v. Schultz, 180 
Us S. 139,21 Sct 309, 45 L. ed. 463 [rev 
TIN GAD COL 6. NW 230]; Powers v. 
Slaght, 180 U. S. 178, 21 SCt 319, 45 
L. ed. 479 [aff 20 Wash. 712, 55 P 
1103]; Moore v. Cormode, 180 U. S. 
167, 21 Shee 324, 45 L. ed. 476 [aff 20 
Wash. 55 P 217]; U.S. v. Union 
Pac. R. rene 148 U.S: 562, 18-SCt: 724; 
37 L. ed. 560 [aff 37 Fed. 551] 

Effect of construction of statutes by 
executive department in general see 
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land department cannot prevail against a clearly cor- 


rect legal interpretation.®® 


*§ 487] d. Decisions of Particular Officers. 
general rules as to the conclusiveness of decisions of 
the land department apply to decisions of the secre- 
of the commissioner of the 
general land office,°* and of the registers and receiy- 


tary of the interior,®? 


ers of the local land offices.®® 


[§ 488] e. Particular Questions Concluded. Sub- 
ject to the rules and limitations heretofore stated,’° 
the decision of the land department is conclusive 


Statutes [36 Cye 1140 et seq]. 

66. Wisconsin Cent. R. Co. v. For- 
‘sythe, 159 'U. S. 46, 15 SCt 1020, 40.L. 
ed. 71; Wilcox v. Jackson, 13 Pet. (U. 
S.) 498, 10 L. ed. 264; Hemmer vy, U. 
S., 204 Fed. 898, 123 CCA 194 [rev 195 
Fed. 790, and aff 241 U. S. 379, 36 SCt 
659, 60) L. ed. 1055];--U..S. v. Grand 
Rapids, ete., R. Co., 154 Fed. 131 [aff 
165 Fed. 297, 91 CCA 265]; Northern 
Pac. R. Co. v. Sanders, 47 Fed. 604 [aff 
49 Fed. 129, 1 CCA 192 (aff 166 U. S. 
620, 17 SCt 671, 41 L. ed. 1139) ]. 

67. U.S.—West v. Standard Oil Co.. 
278 U.S. 200, 49 SCt 138, 73 L. ed. 265; 
Northern Pac. R. Co. y. Colburn, 164 
U. S. 383, 17 SCt 98, 41 L. ed. 479 [rev 
138 Mont. 476, 34 P 1017]; St. Paul, 
etc., R. Co. v. Phelps, 137 U. S. 528, 11 
sct 168, 34 L. ed. 767 [rev 26 Fed. 
569]; Stockley Vv. Us S., 27107 Fed) 632 
[rev on other grounds 260 U.S. 532, 43 
SCt 186, 67 L. ed. 390]; Smyth v. New 
Orleans Canal, etc., Co., 93 Fed. 899, 35 
CCA 646 [aff 161 U. S. 656, 12 SCt 113, 
35 L. ed. 891]; Diller. v. Hawley, 81 
Fed. 651, 26 CCA 614 [rev 75 Fed. 946, 
and aff 178 U. S. 476, 20 SCt 986, 44 L. 
ed. 1157]; Carr v. Fife, 44 Fed. 713 
[aff 156 U. S. 494, 15 SCt 427, 39 L. ed. 
508]; Southern Pac. R. Co. v. Wiggs, 
43 Fed. 333 [app dism 159 U. S. 269 
mem, 15 SCt 1044 mem, 40 L. ed. 147 
mem]; Pugsley v. Brown, 35 Fed. 688; 
U. S. v. Murphy, 32 Fed. 376; Pengra 
v. Munz, 29 Fed. 830. 

Ark. Me eee v. Baugh, 71 Ark. 
491, 76 SW 4 

Cal. Oe eledee v. Murphy; 51 Cal. 
388; Bowen v. Hickey, 53 Cal. A. 250, 
200 P 46 [certiorari den 257 U.S. 656 
mem, 42 SCt 168 mem, 66 L. ed. 420 
mem ]. 

Fla.—Porter vy. Bishop, 25 Fla. 749, 
6S 863. 

Ida.—White v. Whitcomb, 13 Ida. 
490, 90 P 1080. 

Okl.—Greenameyer v. Coate, 18 Okl. 
160, 88 P 1054 [aff 212 U. S. 434, 29 
SCt 345, 53 L. ed. 587]; McCalla v. 
Aeker, 15 OK. 52, 78 P 223 [aff 200°U. 
S. 613 mem, 26 SCt 754 mem, 50 L. ed. 
620 mem]; Forney v. Dow, 13 Okl. 258, 
73 P1101; Bertwell v. Haines, 10 Okl. 
469, 68 P 702; Acers v. Snyder, 8 Okl. 
659, 58 P 780. 

Wash.—Keane vy. ewe 3 Wash. 
338, 28 P 653 [aff 160'U. S. 276, 16 SCt 
278, 40 L. ed. 426]. 

[a] Scope and extent of conclusive 
effect.—(1) The secretary’s findings 
of fact are conclusive. West v. Stand- 
ard Oil Co., 278 U. S. 200, 49 SCt 138, 73 
L. ed. 265 [rev 57 App. (D. C.) 329, 
23 F. (2d) 750]. (2) His rulings as to 
the law are conclusive on the depart- 
ment. West v. Standard Oil Co., su- 


pra. 

{b] Courts will not entertain an in- 
quiry as to the extent of the investi- 
‘gation by the secretary of the interior 
and his knowledge of the points in- 
volved in his decision of a contest in 
the land department, or as to the 
methods by which he reached his de- 
termination. De Camba v. Rogers, 189 
U.S. 119, 23 SCt 519, 47 L. ed. 734 [Laff 
132 Cal. 502, 60 P 863, 64 P 894]. 

[c] Ruling as to who may take ad- 
vantage of statute.—A ruling by the 
secretary of the interior that Act 
Congr. March 8, 1875 (18 U. S. St. at L. 
482 ¢c 152), providing for the granting 
of rights of way over the public lands 
to railroad companies on certain con- 
ditions, may be taken advantage of by 
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as to the character of particular land;71_ whether or 


not certain land was settled upon and occupied*? at a 


The 


a company which had constructed its 
road prior to such enactment, cannot 
be reviewed in a suit by such a com- 
pany to quiet its title. Rio Grande 
Western R. Co. v. Stringham, 38 Utah 
113, 110 P 868 [aff on other grounds 
239 U.S. 44, 36 SCt 5, 60 Li. ed. 136]. 

{d] If grounds of decision are not 
set out, it is to be presumed that the 
secretary of the interior based his de- 
cision that certain lands were within 
a reservation of lands granted to state 
in aid of a railroad upon facts which 
it was his duty to ascertain and de; 
termine the effect of, and upon reasons 
which he deemed adequate. McKenzie 
v. Fisher, 40 App. (D. C.) 74. 

68. U.S.—Glidden v. Union Pac. R. 
Co., 30 Fed. 660. 


Ma ee Ain Bite a v. Murphy, 51 Cal. 
REE Giese v. Keirn, 45 Miss. 


Mo.—Perry v. O’Hanlon, 11 Mo. 585, 
49 AmD 100. 

Mont.—Hartman y. Smith, 7 Mont. 
19, 14 P 648. 

N. D.—Parsons v. Venzke, 4 .N. D. 
452, 61 NW 1036, 50 AmSR 669 [aff 
164 U. S. 89, 17 sct 27, 41 L. ed. 360]. 
a Ark.—Nicks v. Rector, 4 Ark. 

Cal.—Hess v. Bolinger, 48 Cal. 349 
[foll Hosmer v. Wallace, 47 Cal. 461]. 

Ili.—-Jackson vy. Wilcox, 2 Ill. 344. 
eee ae v. Haynes, 6 Biackf. 

4, 

La.—Munford v. McKinney, 21 La. 


Ann. 547; Ford v. Morancy, 14 La. 
Ann. 77; Henry v. Welsh, 4 La. 547, 
23 AmD 490. 


Mich.—Boyce v. Danz, 29 Mich. 146. 

Mo.—Lewis v. Lewis, 9 Mo. 183, 43 
AmD 540; Bird v. Ward, 1 Mo. 398, 13 
AmD 506. 

Nebr.—Van Sant v. Butler, 19 Nebr. 
351, 27 NW 299; Rush v. Valentine, 
12 Nebr. 513, 11 NW 746; Smiley v. 
Sampson, 1 Nebr. 56. 

Wis.—Bracken v. Parkinson, 1 Pinn. 


85. 

[a] Parties bound.—The decision 
of the receiver and register of the 
land office as to a preémption right 
was conclusive only with relation to 
the preémption right against the gov- 
ernment, and not as to the equitable 
rights of prior grantees of the pre- 
emptor. Bird v. Ward, 1 Mo. 398, 13 
AmD 506. 

70. See infra §§ 484-487. 

71. U. S—uwU. S. v. Primrose Coal 
Co., 216 Fed. 553; Southern Dev. Co. 
v. Endersen, 200 Fed. 272; U. S. v. 
Mackintosh, 85 Fed. 333, 29 CCA 176; 
Scott v. Lockey Inv. Co., 60 Fed. 34. 
See U. S. v. Northern Pac. R. Co., 1 
F. (2d) 53 [aff 7 F. (2d) 519] (where 
special statute made _ classification 
conclusive except for fraud); Roberts 
v. Southern Pac. Co., 186 Fed. 934 [aff 
219 Fed. 1022, 184 CCA 665]. 

Alaska.—Heckman v. Mumford, 4 
Alaska 299; Sheldon y. Seatter, 4 
Alaska 95. 

Ariz.—Old Dominion Copper Min., 
eee Co. v. Haverly, 11 Ariz. 241, 90 P 


Ark.-—Williamson y. Baugh, 71 Ark. 
491, 76 SW 423. 

Cal.—Standard Quicksilver Co. v. 
Habishaw, 132 Cal. 115, 64 P 113; 
Potter v. Randolph, 126 Cal. 458, 58 
P 905; Saunders v, La Purisima Gold 
Min. 7i@os, i254 Cali wel Sai) Wo eo or 


particular time’* by a particular person;** the time 
when a claimant first became an actual settler;*° the 
qualifications of an applicant to enter land; <6 the 
good faith of a purchaser, applicant, or contestant; site 
whether an application to purchase or an entry was 
made for speculative purposes ;7° 
a claimant has conformed to the requirements of the 
law under which he claims,‘® the sufficiency of his 
proofs,®® and the sufficiency and validity of docu- 


whether or not 


Cragie v. Roberts, 6 Cal. A. 309, 92, 
P 97. See Jameson v. James, 155 Cal. 
275, 100 P 700 (holding that, where 
the power of the federal land de- 
partment to issue a patent depends on 
a finding that the land is of certain 
character, its issuance is an adjudi- 
cation that the land is of that char- 
acter). 

D. C.—Warner Valley Stock Co. v. 
Smith, 9 App. 187 

Ida.—Clear Lake Power, etc., Co. v. 
Chriswell. ssi) Ida 339, (Lise PusZb6s 
oe ae vy. Amonson, 11 Ida. 45, 81 

Iowa.—Rood v. Wallace, 109 Iowa 5, 
79 NW 449: [app dism 187 U. S. 87, 
23 SCt 49, 47 L. ed. 86]; Iowa R. 
Land Co. v. Antoine, 52 Iowa 429, 3 
NW 468. 

La.—State v. New Orleans Land Co., 
143 La. 858, 79 S 515 [certiorari den 
248 U. S. 577 mem, 39 SCt 19 mem, 
63 L. ed. 429 mem]. 

Nev.—Harl v. Morrison, 39 Nev. 120, 
154 P 75. 

Or.—Reeves v. Oregon Exploration 
Co., 127 Or. 686, 273 P 389; Johnson 
v. Bridal Veil Lumbering Co., 24 Or. 
182, 33 P 528. 

Utah. —Ferry a Street, 4 Utah 521, 
em elie lee GE AT 

72. Johnson v. Piwew. 171. USSe933 
18 SCt 800, 43 L. ed. 88 [aff 34 Fla. 
130, 15 S 780, 48 AmSR 172]; Bonner 
vV.Miuockhart, «177. Adar 103,59 Stele 
State v. Batchelder, 7 Minn. 121; 
Leech v. Rauch, 3 Minn. 448; Ferry v. 
Street, 4 Utah 621, 7 P9712, 11 P 5712 

73. Johnson v. Drew, 171 U. S. 93, 
18 SCt 800, 43 L. ed. 88 [aff 34 Fla. 
130, 15 S 780, 43 AmSR 172]; Ferry 
een 4 Utah 62197. P 712.11 P 


74 Johnson v. Drew, 171 U. S. 93, 
18 SCt 800, 48 L. ed. 88 [aff 34 Fla. 
130, 15-S 780, 43 AmSR 172]. 

75. Edwards v. Begole, 121 Fed. 1, 
57 CCA 245, 

76. Baldwin v. Starks, 107 U. S. 
463, 2 SCt 4738, 27 L. ed. 526; Burrell 
v.. Haw, 48 Cal. 222)) 40) ‘Call -$735 
Mankato v. Meagher, 17 Minn. 265; 
Brown v. Donnelly, 9 Okl. 32,59 P 975. 

[a] Rule applied where question 
was as to competency of land com- 
pany to take a town site. Mankato v. 
Meagher, 17 Minn. 265. 

77. Logan vi Davis, 283 U.S. 613: 
34 SCt 685, 58 L. ed. 1121; Emmons 
v. U. S., 175 Fed. 514; Linkswiler vy. 
Schneider, 95 Fed. 203; Diller v. 
Hawley, 81 Fed. 651, 26 CCA 514 [rev 
75 Fed. 946, and aff 178 U. S. 476, 20 
SCt 986, 44°T, ed. al swe Pugsley Vv. 
Brown, 35 Fed. 688; Graham v. Great 
Falls Water Power, etc., Co., 30 Mont. 
393, 76 P 808; Gourley v. Countryman, 
18 Ok1. 220, 90 P 427; Reaves v. Oliver, 
3 Okl. 62, 41 P 3853; Lemieux v. Agate 
Land Co, 193 Wis. 462, 214 NW 454 
[certiorari den 275 U. S. 523 mem, 48 
SCt 22 mem, 72 L. ed. 405 mem]. 
78. McGoldrick Lumber Co. y. Kin- 
solving, 221 Fed. 819, 187 CCA 337 
[aff 243 U. S. 682 mem, 37 SCt 479 
mem, 61 L. ed. 939 mem]; Diller vy. 
Hawley, 81 Fed. 651, 26 CCA 514 [rev 
75 Fed. 946, and aff 178 U. S. 476, 20 
SCt 986, 44 L. ed. 1157]. 

79. Vance V..Burbank,), 10d Wer sS: 
514, 25 L. ed. 929; Ard v. Pratt, 43 
Kan. 4.9 28s 646; Louisville, ete, 
R.Colve Penn, 137 La. 526, 68 S 859. 

80. Danforth v. Morrical, 84 Ill. 
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§§ 488-489] 


ments presented with his application to enter the 
the sufficiency of a claimant’s settlement, 
residence, and improvements, 82 the character and 
purpose of his settlement,®? and whether or not he 
has abandoned the land;** the ownership of improve- 
the boundaries of conflicting 
whether a homestead claimant to lands in Okl ahoma 
entered the territory prior to the time fixed by the 
statute and the president’s proclamation,®’ or ob- 
tained a substantial advantage over others taking 
part in the race for land opened to settlement ;%8 
the location and boundaries of a grant,®® and whether 
particular lands are embraced therein;°° 
which of two grants to a state particular land 
falls;®1 and whether selections of land in satisfae- 


eval 


ments ;°° 


Castner v. Gunther, 6 Minn. 119. 


456; 
102 Minn. 


81. Lamson v. Coffin, 
493, 114 NW 248. 

82. Hill v. McCord, 195 U. S. 395, 
25SCE 96y 49. tn ed: 251) fatl 11% Wis. 
306, 94 NW 65]; Stewart v. McHarry, 
159 U. S. 648, 16 SCt 117, 40 L. ed. 290 
[aff 4 Cal. Unrep. Cas. 408, 35 P 141]; 
Vance v. Burbank, 101 U. S. 514, 25 
L. ed. 929; Shepley v. Cowan, 91 U. 8S. 
330, 23 L. ed. 424; Williams v. New- 
man, 257 Fed. 353; McGoldrick Lum- 
ber Co. v. Kinsolving, 221 Fed. 819, 
187 CCA. 377" fafi-243 Us S.°632. mem, 
87 SCt 479 mem, 61 L. ed. 939 mem]; 
Northern Pac. R. Co. v. McCormick, 
89 Fed. 659 [aff 94 Fed. 932, 36 CCA 
560]; Thompson v. Basler, 148 Cal. 
646, 84 P 161, 113 AmSR 321; Dilla v. 
Bohall, 53 Cal. 709; Kerr v. Snowden, 
24 Cal. A: 15277140) P? 7.04; Danforth 
v. Morrical, 84 Ill. 456; Louisville, 
ete., Coe va Penn; 137 as 5265-66 
S 859. 

[a] Effect of later decision.—The 
conclusiveness on the courts of a 
finding of the land department made 
in allowing a homestead entry, of the 
sufficiency of settlement, residence, 
and improvements, is not affected by 
a later decision, in a second contest 
between the same parties, that the 
alienation of the land was a bar to 
supplemental proofs offered in aid of 
a premature commutation entry. Hill 
vy. MeCord, 195 U. S?°395, 25-SCt- 96, 
49 L. ed. 251 [aff 117 Wis. 306, 94 NW 
65]. 
83. Lee v. Johnson, 116 U. S. 48, 6 
SCt 249, 29 L. ed. 570. 

84. Cook v. McCord, 9 Okl. 200, 60 
P 497. 

[a] Decision may be examined in 
respect of questions of law, although 
conclusive as to questions of fact. 
Edwards v. Bodkin, 249 Fed. 562, 161 
CCA 488. 

85. Great Northern R. Co. v. Mc- 
Phee, 290 Fed. 4 

86. Muck v. Weyerhaeuser Timber 
Co., 273 Fed. 469 [certiorari den 257 
U. S. 645 mem, 42 SCt 55 mem, 66 L. 
ed. 414 mem]; Sandoz v. Ozenne, 13 
La. Ann. 616. 

87. Calhoun v. Violet, 173 U. S. 
60, 19 SCt 324, 43 L. ed. 614. 

S8n | Potteriixv, Hall, 189" Us, S. 292; 
23 SCt 545, 47 L. ed. 817 [rev 11 Okl. 
173, 65 P 841). 

89. Smyth v. New Orleans Canal, 
etc., Co., 93. Fed. 899, 35 CCA 646. 

90. Colburn v. Northern Pac. R. 
Co., 13 Mont._476, 34 P 1017°[rev on 
other grounds 164 U. S. 383, 17 SCt 98, 
41 L, ed. 479, and foll Moore v. North- 
ernie Pac. h.Co., 18 Mont: 2290, 45 —P 
215]. But see U. S. v. Coos Bay Wa- 
gon-Road Co., 89 Fed. 151 (holding 
that whether lands are within the 
limits or subject to the operation of 
a grant for public improvements is 
not a question of fact so as to be con- 
cluded by the judgment of the land 
department). 

91. Pengra v. Munz, 29 Fed. 830. 

92. Wilkinson y. Merrill, 52 Cal. 
424. See Farrell v. Edward Rutledge 
Timber Co., 271 Fed. 766 [rev 258 Fed. 
161 (rev 255 U. S. 268, 41 SCt 328, 65 


“L. ed. 623)] (within reasonable lim- 
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claims ;5° 


within 


its, it is a question of fact whether 
the description of lands in a railroad 
company’s selection list in terms of 
future survey designated the lands 
with reasonable degree of certainty, 
and the finding on such issue by the 
land department within such limits 
will not be disturbed by the courts). 

93. Smyth v. New Orleans Canal, 
ete., Co., 93 Med.-899, 35 CCA! 646. 

94. Marks v. Martin, 27 La. Ann. 
527; Copley v. Dinkgrave, 25 La. 
Ann. 577. 

95. ‘ Northern Pac. R. Co. v. Col- 
burn, 164 U. S. 383, 17 SCt 98, 41 L. ed. 
479 [rev 138 Mont. 476, 34 P 1017]. 

96. Jurisdiction of courts in gen- 
eral see Courts 15 C. J. p 693; Federal 
Counts e275) 1s Ir 679. 

97. Proctor Vv. Painter, 15 B..(2d) 
974 [aff 300 Fed. 476]; Central Union 
Trust Co. v. Martin; 5 F. (2d) 116; 
Reed v. St. Paul, etc., R. Co., 234 Fed. 
123; Ripinsky v. Hinchman, 181 Fed. 
786, 105 CCA 462, 186 Fed. 151, 108 
CCA 263. See U.S. v. Reese, 166 Fed. 
347 (federal courts will not deter- 
mine the question of right to a pat- 
ent to public land while the matter 
is pending in the land department for 
adjudication, nor until the department 
has refused to act or has acted with- 
out authority of law). But see Rojas 
v. Director of Lands, 35 Philippine 
196 (in the Philippines the courts 
have jurisdiction to review and amend 
a decision of an administrative official 
denying rights of an applicant for a 
homestead). 

[a] United States may vindicate 
its rights in public land, either in land 
department or courts, in proceedings 
initiated by it. U. S. v. Schultz, 31 
F. (2d) 764. 

98. U. S.—Northern Pac. R. Co. v. 
McComas, 250 U. S. 387, 39 SCt 546, 
63 L. ed. 1049 [rev 82 Or. 639, 161 P 
562, 162 P 862]; Oregon v. Hitch- 
cock, 202 U. S. 60, 26 SCt 568,50 L. 
ed. 935; Humbird v. Avery, 195 U. 
S. 480, 25 SCt 123, 49 L. ed. 286 [aff 
110 Fed. 465]; Cosmos Exploration 
Co: v.. Gray Hasie Oil Co; 190 eS 
301, 23 SCt 692, 24 SCt 860, 47 L. ed. 
1064 [aff 104 Fed. 20]; Brown “v. 
Hitchcock; 173" Ue iS. 473, 19 “Set 485, 
Gone Ieee Iie Ure oe Vi SC UZ.) Ole 
U. S. 378, 26 L. ed. 167; Marquez v. 
Frisbie, 101 U. S. 473, 25 L. ed. 800; 
Wilson vw Rik Coal Co. 7 Ro (2a) 112 
[aff 300 Fed. 473 (certiorari den 269 
U. S. 587 mem, 46 SCt 203 mem, 70 L. 
ed. 426 mem)]; Moses vy. Long-Bell 
Lumber Co.,°206 Fed. 51, 124 CCA 
185 [app dism 239 U. S. 625 mem, 
36 SCt 162 mem, 60 L. ed. 473 mem]; 
U. S. v. Reese, 166 Fed. 347; Jones v. 
Hoover, 144 Fed. 217; Sage v. U. S., 
140 Fed. 65, 71 CCA 404 [app dism 209 
UnuS: 652 mem 28° SCt 571 mniem, 52 
L. ed. 922 memJ; Northern Lumber 
Co. v. O’Brien, 124 Fed. $19; Casey 
v. Vassor, 50 Fed. 258. See Walker 
Veo tirtiie One aSyt UNO, 7, OS ba), uae 
Hayw. & H. 230 [aff 21 How. 579, 16 
E.i6d. 222), 

Alaska.—Allen v. Myers, 1, Alaska 
14 


Ark.—Jimmerson v. Fordyce Lum- 
ber Co., 106 Ark. 127, 152 SW 1022. 
Cal.—Thompson y. Basler, 148 Cal. 


those of adverse 
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tion of grants were made as required by statute.°? 

Questions not concluded. The decision of the sec- 
retary of the interior or the officers of the land de- 
partment is not conclusive as to the validity of a 
grant under a former sovereignty and its binding ef- 
fect under the treaty of cession,®*? whether the Unit- 
ed States had title to particular land at the time of 
its adjudication to certain persons by the land offi- 
cers,’* or whether the occupation and cultivation of 
land created a claim exempting the. land from the 
operation of a railroad. grant.®® 

[§ 489] 16. Jurisdiction of Courts®*—a. In Gen- 
eral. The courts have no jurisdiction to determine 
the rights of claimants to public lands,®? including 
claimants,°* until the disposition of 


646, 84 P 161, 118 AmSR 321; Gage 
v. Gunther, 136 Cal. 338; 68 P 710; 
89 AmSR 141; Brandt v. Wheaton, 
52 Cal. 430. Compare Potter v. Ran-. 
dolph, 126 Cal. 458, 58 P 905 (a state 
court has jurisdiction of an action 
to quiet title, pending the determina- 
tion of a contest of plaintiff’s title 
before the United States land depart- 
ment, dependent on whether the lands 
are agricultural or mineral; but it 
is proper to delay the trial until the 
question as to the character of the 
land is determined by the land depart- 
ment which alone has the power to 
decide that controversy). 

Colo.—Justice Min. Co. v. Lee, 21 
Colo. 260, 40 P 444, 52 AmSR 216 [rev 
2 Colo. A. 112, 39 P 1020]. 

Dak.—Vantongeren v. Heffernan, 5 
Dak. 180, 38 NW 52; Forbes v. Dris- 
coll, 4 Dak. 336, 31 NW 633. 

D. C.—Perry V. Work, 56 App. 92, 10 
F. (2d) 887 [certiorari den 271 if Ss. 
668 mem, 46 SCt 483 mem, 70 L. ed. 
1141 mem]. 

Fla.—Smith v. Love, 49 Fla. 230, 
38 S 376. 

Ida.—Le Fevre v. Amonson, 11 Ida. 
fo oles aaeke 

Towa.—Wood v. Murray, 
505, 52 NW 356. 


85 Iowa 


a. « eollard:. 229% lwarek. 
55 S 689; Marks v. Martin, 27 La. 
Ann. 527; Copley v. Dinkgrave, 25 
ParmAnn. oi ( 

Minn.—-Sims v. Morrison, 92 Minn. 
341, 100 NW 88; St. Paul, ete, R. 
Co. v. Olson, 87 Minn. 117, 91 NW 
294, 94 AmSR 693 [aff 193 U. S. 167, 
188, 24 SCt 425, 481, 48 L. ed. 662, 
674]; Matthews v. O’Brien, 84 Minn. 
505, 88 NW 12; McHenry v. Nygaard, 
72° Minn, °2, 74 NW 1106. 


Miss.—Willoughby v. Caston, 111 
Miss. 688, 72 S 129. 
Nebr.—Morton v. Green, 2 Nebr. 


441. 


N. D.—Zimmerman v. McCurdy, 15 
N. D. 79, 106 NW 125; Healey v. 
Forman, 14 N. D. 449, 105 NW 233; 
Martinson v. Marzolf, 14 N. D. 301, 
103 NW 937; Grandin y. La Bar, 3 
N. D. 446, 57 NW 241. 

Okl.—Hamilton v. Foster, 16 Okl. 
220, 82 821; Jordan v. Smith; (2 
Okl. 703, 73 P 308; McQuiston v. Wal- 
ton, 12 Okl. 130, 69 P 1048; Hebeisen 
v. Hatchell, 12 Okl. 29, 69 P 888 [foll 
Best “vo. Frazier, 16) OKI. 523, 85.) Pe 
1119]; Fitzgerald v. Foster, 11 Okl. 
558, 69 P 878; Hammer v. Hermann, 
11 JOKIy 127, 65 P9438" Wilbourne vy. 
Baldwin, 5 Okl. 265, 47 P 1045; Fitz- 
gerald v. Keith, 5 Okl. 260, 48 P 110; 
Twine v. Carey, 2 Okl. 249, 37 P 1096 
[foll Mathews v. Young, 2 Okl. 616, 
39 P 387]; Commanger v. Dicks,’ 1 
Okl. 82, 28 P 864; Adams v. Couch, 
TOI. 17; 226. PP) 1009. 

Or.—Frink v. Thomas, 20 Or. 265, 
25 P 717, 12 LRA 239; Moore v. Fields, 
Lor: 817° Pin vi Morris,.1 Or, 230) 

S. D.—Reservation State Bank v. 
Erolst, 27 Si DD, 2405 195 AN Wi oot 70. 


DEAL 799: 

Wash.—Colwell v. Smith, 1 Wash. 
eo ae 

Wis.—Empey v. Plugert, 64 Wis. 


603, 25 NW 560. 
[a] Exhausting remedies in land 
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the land has passed from the control of the federal 
land department, and in general the courts will not 
interfere with the administration of matters concern- 
ing the publie lands while title remains in the United 
But prior to the time when the disposi- 
tion of the land has passed from the control of the 
land department and pending a contest in the de- 
partment, the courts can and will protect the rights 
of the parties so far as this can be done without de- 
ciding the controversy before the department.* 
the courts will carry into effect the decisions of the 
officers of the land department and protect the pos- 
sessory rights of the persons entitled to possession 


States.°® 


department.—A party aggrieved by 
an erroneous decision of the federal 
land department must exhaust his 
remedies in that department before 
he can resort to the courts, and, where 
one instituting a contest in a local 
land office against a homestead entry 
did not appeal to the general land 
office or to the secretary of the in- 
terior from an order dismissing the 
contest because not sufficiently reg- 
ular to constitute a valid contest, he 
was bound thereby, and he could not 
resort to the courts. Kendall v. Long, 
66 Wash. 62,119 P 9. : 

[b] In Alaska, in an action to 
quiet title under the act of May 14, 
1898, extending homestead lands to 
Alaska as amended, the court had no 
jurisdiction to determine the charae- 
ter of the land. Heckman v. Mum- 
ford, 4 Alaska 299. 

99. Sullivan v. Mammoth Oil Co., 
22 F. (2d) 663; Williams v. Newman, 
257 Fed. 353; McKenzie v. Fisher, 
40 App. (D. C.) 74. 

[a] Discretion of the secretary 
of the interior relative to the disposi- 
tion of public lands will not be in- 
terfered with. Work v. U. S., 57 App. 
(D. GC.) 309, 23. F. (2d) 136; Cohen v. 
Fall, 52 App. (D. C.) 140, 284 Fed. 734; 
Hall, ete., Lumber Co. v. Jeter, 127 
La. 229, 53 S 533; Marks v. Martin, 
27 La. Ann. 527; Copley v. Dinkgrave, 
25 La. Ann. 577; McDonald v. Union 
Pac. R. Co., 70 Nebr. 346, 97 NW 440. 

{b] Where there was more than 
one reasonable construction of a pub- 
lic land statute open to the secretary 
of the interior, his action in adopting 
a particular construction is not sub- 
ject to review by the courts until the 
matter has passed beyond his admin- 
istrative sphere. Shanks v. Lane, 50 
App. (D. C.) 127, 269 Fed. 206 (hold- 
ing secretary’s construction not un- 
reasonable). 

{c] Return of scrip.—(1) In the 
absence of a statute making it the 


duty of the secretary of the interior: 


to return scrip on which had been 
based fraudulent entries of public 
lands, a court of equity will not ex- 
tend its aid to the fraudulent entry- 
man in procuring a return of such 
scrip, in a suit especially brought for 
that purpose after the patent has 
been canceled for fraud in a suit by 
the United States. - Diamond Coal, 
etc., Co. v. Payne, 50 App. (D. C.) 288, 
271 Fed. 362. (2) In such case the de- 
nial of a mandatory injunction com- 
pelling the secretary of the interior 
to return the scrip, on the ground 
that equity will not relieve against 
the consequences of the party’s own 
fraud, does not deprive the entryman 
of his property without due process 
of law, since it does not adjudicate 
that the secretary is entitled to re- 
tain the scrip. Diamond Coal, etc., 
Co. v. Payne, supra. 

{d] Parties to suit for injunction. 
—(1) Where the department of the 
interior has decided a land contest in 
favor of one applicant, that applicant 
is a necessary party to a suit to re- 
strain the secretary of the interior 
and the commissioner of the general 
land office from issuing the patent. 
Cohen v. Fall, 52 App. (D. C.) 140, 284 


adverse 
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So 
ment.® 


Fed. 734. (2) The successful inter- 
vener in a Jand contest, to whom the 
land office proposed to issue a patent, 
was an indispensable party to the un- 
successful contestant’s action to en- 
join the secretary of the interior and 
the commissioner of the general land 
office from issuing the proposed pat- 
ent. Brady v. Work, 263 U. S. 435, 
44 SCt 168, 68 L. ed. 375 [aff 52 App. 
(D. C.) 43, 280 Fed. 1017]. 

1. U. S.—Northern Pac. R. Co. v. 
McComas, 250 U. S. 387, 39 SCt 546, 
63 L. ed. 1049 [rev 82 Or. 639, 161 P 
562, 162 P 862]; Jones v. Hoover, 144 
Fed. 217; Northern Lumber Co. v. 


O’Brien, 124 Fed. 819. See U. S. v. 
Schultz, 31 F. (2d) 764. 
Ariz.—Warnekros vy. Cowan, 13 


Ariz. 42, 108 P 238. 


Colo.—Fulmele v. Camp, 20 Colo. 
495, 39 P 407. 
lowa.—Wood v. Murray, 85 Iowa 


505, 52 NW 356. 

La.—-Hamiltom v. Solomon, 147 La. 
240, 84 S 641. 

Minn.—Matthews y. O’Brien, 84 
Minn. 505, 88 NW 12. 

N. D.—Zimmerman v. McCurdy, 15 
N. D. 79, 106 NW 125. 

Okl.—Clack v. Diehl, 5 Okl. 148, 48 
P 178; Reaves v. Oliver, 3 Okl. 62, 41 
P 353 [writ of error dism 168 U. S. 
704 mem, 18 SCt 945 mem, 42 L. ed. 
1212 mem]; Sproat v. Durland, 2 Okl. 
24, 35 P 682, 886 [foll Potts v. Hol- 
lon, 6 Okl. 696, 52 P 917]. 

Or.—Woodsides v. Rickey, 1 Or. 108. 

S. D.—Reservation State Bank v. 
Holst, 17 (Se D.. 240,95 NW. 931,79 
LRA 799. 

a a eee ee v. Smith, 1 Wash. 

Wyo.-—Laramie Nat. Bank v. Stein- 
hoff, 11 Wyo. 290, 71 P 992. 73 P 209. 

[a] Invasion or injury.—The 
courts have power to protect a set- 
tler from any invasion of or actual 
injury to his claim. Woodsides vy. 
Rickey, 1 Or. 108. 

[b] Jurisdiction is not ousted by 
the regulations of the commissioner 
of the general land office, whereby an 
claimant may be held to 
prove his better right to enter public 
lands. Turner v. Sawyer, 150 U. S. 
578, 14 SCt 192, 87 L. ed. 1189. 

{c] In an action by one of two 
rival claimants to quiet title and en- 
join the other claimant from interfer- 
ing ‘with possession, it is proper for 
the state courts to decline to pass up- 
on the question of ownership until 
after the government has parted with 
its title by duly issuing a patent 
therefor to one of such claimants. 
Rupke v. Moran, 87 Nebr. 316, 127 
NW 127, 1388 AmSR 489. 

2. Gauthier v. Morrison, 232 U. S. 
452, 34 SCt 384, 58 L. ed. 680 [rev 62 
Wash. 572, 114 P 501]; Rupke v. 
Moran, 87 Nebr. 316, 127 NW 127, 138 
AmSR 489; McQuiston y. Walton, 12 
Okl. 130, 69 P 1048: Brown v. Harts- 


horn, 12 Okl. 121, 69 P 1049; McDon- 
ald v. Bratiy, 9 Okl. 660, 60 P 509; 
Barnett v. Ruyle, 9 Okl. 635, 60 P 


243; Brown v. Donnelly, 9 Okl, 32, 59 
P 975; Glover v. Swartz, 8 Okl. 642, 
58 P 943; Cox v. Garrett, 7 Okl. 375, 
54 P 546; Calhoun v. McCornack. 7 
Okl. 347, 54 P 493; Barnes v. Newton, 
5 Okl. 428, 48 P 190, 49 P1074; Wood- 
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while the title remains in the United States.2 After 
a contest is finally disposed of in the land depart- 
ment and the legal title has passed from the Unit- 
ed States, the parties must assert and enforce their 
rights in the courts,*? which will decide their rights 
under the law, without reference to the actions of 
the officers of the land office* subject, however, to the 
rules as to the conclusiveness of decisions of the 
land department.® 

[§ 490] b. Review of Decisions of Land Depart- 
The courts cannot exercise any direct ap- 
pellate jurisdiction over the rulings of the officers 
of the land department,’ nor can they reverse or cor- 


ruff v. Wallace, 3 Okl. 355, 41 P 357; 
Reaves v. Oliver, 3 Okl. 62, 41 P 353 
[writ of error dism 168 U. S. 704 
mem, 18 SCt 945 mem, 72 IL. ed. 1212 


mem]; Jackson vy. Jackson, 17 Or. 
110, 19 P 847. 
[a] Mandatory injunction is a 


proper remedy to protect the posses- 
sion of one having a valid homestead 
entry on publie land against persons 
who are trespassing on the land. 
Reaves v. Oliver, 3 Okl. 62, 41 P 353 
[writ of error dism 168 U. S. 704 
mem, 18 SCt 945 mem, 62 L. ed. 1212 
mem]. 

[b] Complaint held ‘sufficient in 
suit for injunction.—_-Jackson v. Jack- 
son,717 Or’ 110729) Be S41 

[c] Relief.—Where the court is 
satisfied of the correctness of the 
rulings of the land department, it 
will not withhold from the successful 
party a portion of the relief to which 
he is entitled, in order to enable the 
unsuccessful party to wage some fu- 
ture independent action to test the 
correctness of the department’s con- 
clusions and judgment. McDonald y. 
Brady, 9 Okl. 660, 60 P 509. 

{d] Pendency of proceeding to re- 
open case.—The fact that proceed- 
ings are instituted by the unsuccess- 
ful contestant in a contest case be- 
fore the general land office, asking 
the secretary of the interior to reopen 
the case, does not preclude the court 
from taking jurisdiction in forcible 
entry and detainer instituted by the 
successful contestant. Smith v. 
Binger, iby Okie 120,479) (Pat59. See 
Cox v. Garrett, 7 Okl. 375, 54 P 546. 

3. Sage v. Rudnick, 91 Minn. 325, 
98 NW 89, 100 NW 106; Kirtley v. 
Dykes, 10 Oki. 16, 62 P 808; Northern 
a R, Co. v. Spray, 27 Wash. 1, 67 P 

{a] Notice of final decision of land 
officers is not an absolutely necessary 
condition precedent to the bringing 
of an action by the successful party 
to recover the possession of real es- 


as Kirtley v. Dykes, 10 Okl. 16, 62 
[bl] When contest closed.—The 


hearing of a contest before the secre- 
tary of the interior on a motion for 
review or rehearing is the final de- 
termination of the case and decisive 
of the rights of the parties and closes 
the contest. Howe v. Parker, 18 Okl. 
282, 90 P 15; Cope vy. Braden, 11 Okl. 
291; 6% P' 475. 

4. State v. Bozeman, 156 La. 635, 


101 S 4; Walsh v. Lallande, 25 La. 
Ann. 188; Bode y. Rollwitz, 60 Mont. 
481, 199 P 688, 


5. See supra §§ 484-488. 

6. Attack on and setting aside pat- 
ent see infra §§ 511+533. 

7 Quinby v. Conlan; 104 .U. & 
420, 26 L. ed. 800. 

[a] Rule held inapplicable.—The 
courts will not, on the theory of an 
attempted direct appeal from a de- 
cision of the interior department, de- 
cline jurisdiction of a suit to enjoin 
the secretary of the interior and the 
commissioner of the general land of- 
fice from casting a cloud on a title 
vested by the grant made by the act 
of June 21, 1860, by proceedings in a 
matter of attempted entry of the land 
under the public land laws. Lane vy. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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rect such rulings in collateral proceedings between 
private parties;* but the decisions of the land de- 
partment are subject to review by the courts,® to the 
extent that where the department has fallen into er- 
ror and denied to parties the rights to which they 
were entitled, the courts can in a proper proceeding 
interfere and refuse to give effect to the action of the 
department,'® or set aside or correct its decisions as 
equity may require,!! although this cannot be done 
until after title has passed from the government.2 
A decision of the land department in a contest should 
be sustained by the courts unless there are clear. 
and cogent reasons for overthrowing it,'* and it ap- 
pears that there has been a clear misapplication of 
the law to the facts;!4 and a court of equity will not 
inquire into any question of a misapplication of law 
by the officers of the land: department to a contro- 
verted question of fact before them, unless the find- 


Watts, 234 U. S. 525, 34 SCt 965, 58 L. 
ed. 1440 [aff 41 App. (D. C.) 139, and 
reh den 235 U. S. 17, 35 SCt 3, 59 L. 


ed. 104]. 

8. Quinby v. Conlan, 104 U. S. 
420, 26 L. ed. 800. See Anderson v. 
Woodward, 66 Colo. 135, 180 P 296 


(where the interior department de- 
cided that a contestant had a prior 
right of entry over the holder of a 
relinquishment and granted such con- 
testant a patent, the state court has 
no jurisdiction to review the depart- 
ment’s action). 

9. Lindsey v. Hawes, 2 Black (U. 
S.) 554, 17 L. ed. 265; Lytle v. Ar- 
kansas, 22 How. (WU. S.)) 193,16. Lited- 
306 [aff 17 Ark. 608]; Garton v. Can- 


nada, 39 Mo. 357; Hill v. Miller, 36 
Mo. 182. 
[a] Requisites or sufficiency of 


bill——(1) To give a circuit court ju- 
risdiction to review the action of the 
land department in canceling an en- 
try of public land, it must first ap- 
pear from the bill that complainant 
has at least an equitable claim to the 
land. Bailey v. Sanders, 177 Fed. 667, 
101 CCA 293 [aff 228 U.S. 603, 33 SCt 
602, 57 L. ed. 985]. (2) An allegation, 
jn a bill to review a decision of the 
land department, that at the time of 
an entry there was in force in the 
Jand department ‘a rule and regula- 
tion and a settled practice” to the ef- 
fect stated is sufficient on demurrer. 
Germania Iron Co. v. James, 89 Fed. 
811, 32 CCA 348. 

10. Quinby v. Conlan, 104 U. S. 
420, 26 L. ed. 800. 

[a] Parties.—A mortgagee of a 
desert land entrywoman, who had re- 
linquished her claim, is an indispens- 
able party to a suit by a subsequent 
homestead entryman to restrain the 
enforcement of the order of the de- 
partment of the interior sustaining 
proof essential to establish the desert 
claim offered by the mortgagee, since 
the object of the suit is to deprive the 
mortgagee of his interest in the prop- 
erty, which will not be done in equity 
without giving him an opportunity to 
be heard. Foltz v. Payne, 50 App. 
(DiC) 155; 269. Ned. 671. 

[b] Proof.—Assuming that a sol- 
dier’s additional ‘homestead right, un- 
der Rev. St. §§ 2306, 2307, is so clear- 
ly descendible that a ruling by the 
department of the interior to the con- 
trary amounts to arbitrary action, 


- controllable by injunction or manda- 


mus, plaintiff must first establish in 
the interior department that the per- 
sons he claims under are the soldier’s 
descendants. Conklin v. Lane, 49 
App. (D. C.) 50, 258 Fed. 522. 

11. U. S.—Washington Securities 
Go. v. U. S., 234°U.. S. 76, 34 SCt 725, 
58 L. ed. 1220; Lindsey v. Hawes, 2 
Black 554, 17 L. ed. 265; Howe v. 
Parker, 190 Fed. 738, 111 CCA 466. 

Cal.—Sanders v. Dutcher, 168 Cal. 
353, 143 P 599. 

Colo.—O’Reilly vy. Noxon, 49 Colo. 
362, 113 P 486. 


PUBLIC LANDS 


partyste 


United States.18 


Mont.—Pheenix Mut. L. Ins. Co. v. 
Brainard, 82 Mont. 39, 265 P 10. 

N. M.—Van Patten v. Boyd, 20 N. 
De Z DO sO Omer Odi. 

Okl.—Mortgage, ete., Co. v. Rhodes, 
75 Okl. 298, 183 P 481. 

fa] Newly discovered evidence 
(1) on the issue of fraud made be- 
fore the land department, which com- 
plainant had abundance of time and 
opportunity to discover and present, 
is not ground for relief in equity 
from its final action, where no fact is 
alleged that anything was done to 
prevent complainant from discover- 
ing or presenting such evidence ex- 
cept the general allegation that cun- 
ning and deceit were practiced on 
him. Greenameyer v. Coate, 212 U. 
S. 434, 29 SCt 345, 53 L. ed. 587 [aff 
18 Okl. 160, 88 P1054]. (2) But there 
is authority for the view that courts 
of equity, in proper cases, may afford 
relief to a party, where new evidence 
is discovered, which. if possessed and 
presented at the time, would have 
changed the action of the land depart- 
ment. Mortgage, etc., Co. v. Rhodes, 
75 Okl. 298, 183 P 481. 


12. Haydel v. Nixon, 5 La. Ann. 
558; Fitzgerald v. Keith, 5 Okl. 260, 
48 P 110. See also supra § 489. 

[a] Cancellation of entry.—The 


court cannot revise the decision of 
the commissioner of the general land 
office canceling a certificate of entry, 
the government not being divested 
of title until the patent issues. Hay- 
del v. Nixon, 5 La. Ann. 558. 

13. McNary Lumber Co. v. U. S., 6 
FEF. (2d) 864: Sanford v. King, 19 S. 
D. 334. 103 NW 28; Wiseman vy. East- 
man, 21 Wash. 163, 57 P 398. See 
also supra § 486. 

[a] Presumption.—In a _ proceed- 
ing to review a decision of the secre- 


tary of the interior on a question of 


title to land, it will be presumed that 
the secretary found as proved suffi- 
cient facts to support his judgment, 
where his findings of fact are not set 
out, but the evidence on which the 
judgment is based is outlined. Wise- 


man ae Eastman, 21 Wash. 168, 57 
P 398. 
[b] Evidence held insufficient to 


impeach an action of the land depart- 
ment in sustaining homestead entry 
as against a railroad land grant, 


864. 

14. Small v. Rakestraw. 196 U. S. 
403, 25 SCt 285, 49 L. ed. 527 [aff 28 
Mont, 413, 72 P 746. 104 AmSR 6911; 
Quinby v. Conlan, 104 U. S. 420, 26 
L. ed. 800: Greenameyer vy. Coate, 18 
Okl. 160, 88 P 1054. 

15. Thornton yv. Peery, 7 Okl. 441, 
54 P 649. ¢ 

[a] To justify review of decision 
of land department as misconstruc- 
tion of law, the law must be applica- 
ble to the case as established; and 
the attacking party must set forth in 
his complaint the facts as found by 
the department or allege that such 


[§ 491] M. Patents!®*—1. In General.17 
ent is the government conveyance; the instrument 
which, under the land laws, passes the title of the 
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ings of fact and conclusions of such officers are 
set out fully in the pleading of the complaining 


A pat- 


To entitle one to a patent under the 


public laws, it is necessary that he comply with all 
the requirements of the statute and the authoritative 
regulations of the land department;1® and neither 
the president nor any officer of the government has 
any power to dispose of the public domain, or to 
sign or cause the seal of the United States to be af- 
fixed to a patent, except such as is conferred by a 
statute of the United States.2° 
ence right to a patent in the absence of statute or 
departmental regulation.?# 

[§ 492] 2. Necessity of Patent To Vest Title.?? 


There is no prefer- 


facts were undisputed. Van Patten 
v. Boyd, 20 N. M. 250, 150 PB 917. 
rhe Patent from state see infra § 


89. 

17. Patents for inventions see 
Patents 48 C. J. p 1. 

18. Barden v. Northern Pac. R. 
Co., 154 U. S. 288, 14 SCt 1030, 38 L. 
ed. 992; Redfield v. Parks, 132 U. S. 
239, 10 SCt 83, 33 L. ed. 327; St. Louis 
Smelting, etc.,,Co. v. Kemp, 104 U. S. 
636, 26 L. ed. 875; Gibson v. Chouteau, 
13° Wall. (U}' S.) 92, (20) Iu) ed.* 534s 
Beard v. Federy, 3 Wall. (U..S.) 478, 
18 L. ed. 88; Stimson Land Co. v. 
Rawson, 62 Fed. 426; Patterson v. 
Tatum, 18 F. Cas. No. 10,830, 3 Sawy. 
164; Williams v. White Castle Lum- 
ber, cies iCopnl is slaw sAsbo se anetts 
McCarty v. Helbling, 73 Or. 356, 370, 
144. P 499 [quot Cyc]; Zarate v. Di- 
rector of Lands, 39 Philippine 747. 

[a] Patent as deed.—(1) “A pat- 
ent is the deed of the government.” 
U. S. v. Mullan, 10 Fed. 785, 792, 7 
Sawy. 466 [aff 118 U. S. 271, 6 SCt 
1041, 30 L. ed. 170]. To same effect 
Teschenmacher v. Thompson, 18 Cal. 
1, “19? Amb Lbl; WJordant ave, Snaith, 
12 JOKE \T035) 13, bu 3080 2) she the 
United States the word ‘patent’ is 
sometimes understood to mean the 
title deed by which a government, 
State or Federal, conveys its land.” 
Stinson v. Call, 163 Mo. 328, 330, 63 
SW 729 [quot 2 Bouvier L. D. (Rawle 
Rev.) p 612]. 

{b] Other definition.—‘‘A patent 
is nothing more than a public grant 
evidenced by a deed.”’ Meyendorf y. 
Frohner, 3 Mont. 282, 324. 

[c] Double nature or operation.— 
In the legislation of congress a pat- 
ent has a double operation. It is a 
conveyance by the government when 
the government has any interest to 
convey; but, where it is issued upon 
the confirmation of a claim of a pre- 
viously existing title, it is documen- 
tary evidence, having the dignity of 
a record of the existence of that ti- 
tle, or of such equities respecting 
the claim as to justify its recogni- 
tion and _ confirmation. Wisconsin 
Cent. R. Co. v. Price County, 133 U. 
Si 4964 10y SC 8410033) iyeedunias as 
Wright v. Roseberry, 121 U. S. 488, 7 
SCt 985, 30 L. ed. 1039; Langdeau v. 
Hanes; 21 Wall. (U.'S.) 521, 22 Li ed! 
606; McArthur v. Brue, 190 Ala. 563, 
67 S 249; Teschemacher v. Thomp- 
son, 18 Cal. 11, 79 AmD 151; Catoon 
v. Laughlin, 11 N. M. 604, 72 P 26; 
Miller v. Tobin, 16 Or. 540, 16 P 161. 

Patent as judgment of land depart- 
ment see infra § 503. 

19. Leonard v. Lennox, 181 Fed. 
760, 104 CCA 296. 

20. McGarrahan v. New Idria Min. 
Co.) .49" Cal. 331 Patio 96 Ue S231 Gees 
L. ed. 630]. 

21. Work v. Braffett, 276 U.S. 560, 
AS SCt 363) sada. edie iO0% 

22. Cross references: 

Direct grants by congress vesting ti- 
tle without patent see supra §§ 

151-157. 
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As a general rule the issuance of a patent is neces- 
sary to divest the United States of the legal title 
to any of the public lands, and vest such title in an 
but this rule is not without excep- 
A state has no power to declare any title 
less than one derived from a patent valid against 
the claim of the United States, or against a title held 
under a patent granted by the United States.?° 

[§ 493] 3. Status and Rights of Purchaser or Oth- 


individual ;?* 
tions.?4 


Patent under: 

Railroad grants see supra § 320. 

Swamp land grant see supra § 268. 

23. U. S.—wNiles v. Cedar Point 
Club, 175 U. S. 300, 20 SCt 124, 44 L. 
eave areas 5. Med W457 29 CCA. 51s 
Michigan Land, etc., Co. v. Rust, 168 
UW.5S82 589,018! SCt 208, (42> d.ed. 1592 
fati Gok edeal>5, 15 CCA 335]: WU. 2S: 
Ve. penurzg,- 02 U. S.378, 26 Li eds 1675 
Wilcox v. Jackson, 13 Pet. 498, 10 L. 
ed. 264; Bagnell v. Broderick, 13 Pet. 
436, 10 L. ed. 235; Gibson v. Chou- 
teau, 13 Wall. 92, 20 L. ed. 534; Stim- 
son Land Co. v. Rawson, 62 Fed. 426; 
Bronson v. Kukuk, 4 F. Cas. No. 1,929, 
3 Dill. 490. 

Ala.—Nelson v. Weekley, 177 Ala. 
130, 59S TL575" Wood -v. Pittman, 113 
Ala. 207, 20 S 972. 

Fla.—Hagan v. Ellis, 39 Fla. 463, 
22 8 727, 68 AmSR 167. 

La.—Ford v. Morancy, 14 La. Ann. 
77; Climer v. Selby, 10 La. Ann. 182; 
Foley v. Harrison, 5 La. Ann. 75; Pep- 
per v. Dunlap, 9 Rob. 283; Boatner v. 
Pee 8 Mart. N. S. 644, 20 AmD 

6. 

Minn.—Baker v. Berg, 138 Minn. 
109, 164 NW 588 [certiorari den 246 
U. S. 661 mem, 38 SCt 332 mem, 62 L. 
ed. 927 mem]. 


Miss.-Sweatt v. Corcoran, 37 
Miss. 513. 
Mo.—Carman v. Johnson, 20 Mo. 


108, ee AmD 593. 

N. D.—Bowne v. Wolcott) sl INV, 
415, 48 NW 336. 

Oh.—Roads ‘v. Symmers, 1 Oh. 281, 
13 AmD 621. 

Okl.—Gourley v. Countryman, 18 
Okl. 220, 90 P 427. 

Or.—McCarty Vv. Melblines) 73: Or: 
356, 370, 144 P 499 [quot Cyc]. 

s. D.—Gould_ v. Ticker, 18S) D. 
281, 100 NW 427. 

Wis.—Hammer v. Hammer, 39 Wis. 
182. 

[a] Rule applied where the grant- 
ing act specifically provided for the 


issuance of patents. Michigan Land, 
ete, ©o, Vv, Rust, 168 UW, S589) 18 SCt 


208, 42 L. ed. 591 [aff 68 Fed. 155, 15 
cca sod. 
[b] Confirmation of titles in ceded 


lands.—The confirmation by congress 
of titles to land within the North- 
west Territory, ceded by Virginia to 
the United States on condition that 
the settlers in the territory should 
have their possession and titles con- 
firmed to them, was not a grant by 
the United States, as the title had 
never vested in it, and therefore a 
patent was not necessary to show a 
settler’s title, and any written evi- 
dence of the confirmation was_ suffi- 
cient. Reichert v. Felps, 6 Wall. (U. 
S.) 160, 18 Li. ed. 849. 

24. Wilcox v. Jackson, 13 Pet. (U. 
S.) 498, 10 L. ed. 264; Ford v. Moran- 
ey, 14 La. Ann. 77; Climer v. Selby, 
10 La. Ann. 182. And see cases supra 

ijl 
: 25. Wilcox v. Jackson, 13 Pet. (U. 
S.) 498, 10 L. ed. 264; Foley v. Harri- 
son, 5 La. Ann. 75. 

26. Rights acquired by entry in 
general sce supra § 74. 

27. Payne v. New Mexico, 255 U. 
S. 367, 41 SCt 333, 65 i. ed. 680: faft 
49 App. -(D. C.) 80, 258 Fed: 980]; 
Lane v. Hoglund, 244 U. S. 174, 37 
SCt 558, 61 L. ed. 1066; Simmons v. 
Wagner, 101 U. S. 260, 25 L. ed. 910; 
West v. Lyders, 36 F. (2d) 108; Stim- 
son Land Co. v. Rawson, 62 Fed. 426; 
Johnson vy. Johnson, 72 Okl. 155, 179 


PUBLIC LANDS 


%, 


P 595,.°598 “[quot* Cye]; Eckert -v. 
Schmitt, 60 Wash. 23, 110 P 635. 

28. U. S.—Doran v. Kennedy, 237 
WS. 362; 35 SCt: 615; 59. Led. 2996 
faff 122 Minn. 1, 141 NW 851]; U. S. 
v. Detroit, Timber, etc., Co., 200: U. S. 
321, 26. SCt 282, 50 L. ed. 499 [aff 
131 Fed. 668, 67 CCA 1 (rev 124 Fed. 


393)]; Benson Min., etc., Co. v. Alta 
Min., ete., Co., 145 U.S, 428, 12 Sct 
877, 36 L. ed. 762; Cornelius v. Kes- 


sel, 128 U.sS. 456; 9 SCt 122, 32: L.-ed. 
482; Simmons v. Wagner, 101 U. S. 
260, 25 L. ed. 910; Wirth v. Branson, 
98S Sneath 25h eEd=aoGs | Starke ve 
Starr. 6p Wall 402/" Per, ved?-925; 
Witherspoon v. Duncan, 4 Wall. 210, 
U8) lasved.. 339 Carrolt ve oattord.. 
How. 441, 11 L. ed. 671; James v. 
Germania Iron Co., 107 Fed. 597, 46 


| CCA 476 [app dism 195 U. S. 638 mem, 


25 SCt 786 mem, 49 L. ed. 356 mem]; 
Olive Land, etce., Co. v. Olmstead, 103 
Fed. 568; Germania Iron Co. v. 
James, 80 Fed. 811, 32 CCA 348 [rev 
82 Fed. BOTs Shreve v. Cheesman, 69 
Fed. 785, 16 CCA 413 [certiorari den 
163 U. S. 704 mem, 16 SCt 1206 mem, 
41 L. ed. 320 mem]; Stimson Land 
Co. v. Rawson, 62 Fed. 426; McClung 
v. Steen, 32 Fed. 373; Wallerton v. 
Snow, 15 Fed. 401, 5 McCrary 64; Un- 
ion Mill, etc., Co. v. Dangberg, 24 F. 
Cas: No. 14;370, 2. Sawy. 450. 

Ala.—Birmingham Coal, ete., Co. v. 
Doe, 181 Ala. 621, 62 S 26. 

Cal.— Colm v. Francis, 30 Cal. A. 
(AZ OOD PIAS Te 

Fla.—Hagan v. Ellis, 39 Fla. 463, 22 
S 727, 68 AmSR 167; Lovell v. Wall. 
Simla toy Lee on ODO. 

T1l.—Brill v. Stiles, 35 Ill. 305, 
AmD 364; McDowell v. Morgan, 
Tll. 528. 

Ind.—Doe v. Hearick. 14 Ind. 242. 

Iowa.—McDaniel v. Large, 55 Iowa 
312, 7 NW 632; Cady v. Bighmy. 54 
Iowa 615, 7 NW 102; Rankin v. Mil- 
ler, 43 Towa 11; Waters v. Bush, 42 
Iowa 255. 

La. 

629, 104 S 479; Smith v. Anacco Lum- 
ber Co., 157 La. 466, 102 S 574. 
Mich.—Ives v. Ely, 57 Mich. 569, 24 


NW 812 
Minn.—Roy v. Duluth, etec., R. Co., 
69 Minn. 547, 72 NW 794. 
Miss.—Dale v.° Griffith, 93 Miss. 
573, 46 S 5438. 1836 AmSR 546: Nelson 
v. Sims, 23 Miss. 383, 57 AmD 144. 
i ilcox v. Phillips, 199 Mo. 
288, 97 SW 886; Johnson v. Fluetsch, 
176 Mo. 452, 75 SW 1005; Swisher v. 
Sensenderfer, 84 Mo. 104; Sensender- 
fer v. Kemp, 83 Mo. 581. 
59 Mont. 


Mont.—Reagan v. Boyd, 
4530 197 $32) 

Nebr.—Schlake v. Healey, 108 Nebr. 
35, 187 NW 427. 

Oh.—Stubblefield v. Boggs, 2 Oh. 
St. 216. ‘ 

Okl.—Hunter v. Murphy, 124 Okl. 
207,205 BP) 561,566 Leit .Cyecl } Johnson 
v. Johnson, 72 Okl. 155, 179 P 595, 
598 [eit Cyc]; Gourley v. Country- 
man, 18 Okl. 220, 90 P 427; Laughlin 
v. Fariss, 7 Okl. 1, 50 P 254. 

Or.—Thompson v. Thompson, 79 
Or. 513, 155 BP 1190s McCarty, v. Helb- 
ling, 738° Or. 356, 370, 144 P 499 [cit 
Cyc]; Morrow v. Warner Valley Stock 
Com SOCOre sl Zeal ea 710-0 Mestre 
Gallier, 50 Or. 42, 89 P 638. 

Ss. D.—Morse v. Pickler, 28 8S. D. 612, 
134 NW 809. 

Wash.—Kent Lumber Co. v. Clarke, 
79 Wash. 528, 140 P 556; Peterson v. 
Sloss, 39 Wash. 207, 81 P 744, 
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er Claimant before Patent Issued.?° 
and delivery of a patent to a person entitled thereto 
are mere ministerial acts of the officers charged with 
that duty,?*7 and when the right to a patent be- 
comes perfect the full equitable title passes to the 
purchaser, entryman, or other claimant?® with all the 
benefits, Immunities, and burdens of ownership,?® 
and the government holds the naked legal title®® in 


[$§ 492-493 


The execution 


39 Wis. 


Wyo.—Roberts v. Hudson, 25 Wyo. 
505, 173 P 786; Caldwell v. Bush, 6 
Wyo. 342, 45 P 488. 

[a] Fraudulent entry.—The rule 
that, where one has lawfully and in 
good faith made an entry of public 
lands and has obtained his final re- 
ceipt, he is vested with the equitable 
title thereto, and may make a valid 
conveyance thereof, is not applicable 
where the entry was not in good faith, 
but in fraud of the law, since in such 
case the equitable title did not pass to 
the entryman. U. S. v. Lonabaugh, 
158 Fed. 314 [rev on other grounds 
179 Fed. 476, 103 CCA 56]. 

[b] Divestiture of title-—The land 
department cannot, by subsequent er- 
roneous rulings and decisions, divest 
the equitable title to lands vested in 
persons who have made final proof 
and payment in accordance with the 
acts of congress. Hemmer v. U. §&S., 
204 Fed. 898, 123 CCA 194 [rev 195 
Fed. 790, and aff 241 U.S. 379, 36 SCe 
659, 60 L. ed. 1055]. 

29. U. S—Doran v. Kennedy, 237 
UW. Sy 362) 7355, SCt. 615) 50s tawed, 996 
[aff 122 Minn. 1, 141 NW 851]; Ben- 
son Min., etc., Co. v. Alta Min., etc., 
Co: A452 UES 7428, Le SCere kh Omer 
ed. 762; Robinson v. Caldwell, 67 
Fed. 391, 14 CCA 448 [app dism 165 
U, S. 359 17 SCt. 343; 4 1. ede v45i% 
re om Land Co. v. Rawson, 62 Fed. 

Colo.—Carson v. Cudworth, 26 Colo. 
Av 131, 140 P 935. 

Nebr.—-Schlake v. Healey, 108 Nebr. 
35, 187 NW 427. 

Okl.—Johnson vy. Johnson, 72 Okl. 
155, 179 P 595," 598° [quot Cyejl: 

79 
Budd v. Gallier, 


Wis.—Hammer vy. Hammer, 
2 


Or.—Thompson y. Thompson, 
Or; S13). 155 .P err 90: 
50 Or. 42, 89 P 688. 

Wash.—-Kent Lumber Co. v. Clarke, 
v9 Wash. 523, 140 P 566. 

See Goodlet v. Smithson, 5 Port. 
(Ala.) 245, 30 AmD +561. 

[a] Rule applied.—A homestead 
entryman who has made final proof 
upon his entry, so as to be entitled to 
the patent, is the equitable owner 
of the land, which becomes subject, 
therefore, upon his death, to the pro- 
bate jurisdiction of the state. Doran 
v. Kennedy, 237 U. S. 362, 35 SCt 615, 


59 I. ed. - 996 [aff 122 Minn. a ene HEMI 
NW 851]. 
[b] Right to patent as equivalent 


of patent.—Where the right to a pat- 
ent has once become vested in a pur- 
chaser of public lands, it is equiva~ 
lent, so far as the government is con- 
cerned, to a patent actually issued. 
Wiest =v. Liyderse 36h (apes tin 
S. v. Stevens, 31 F. (2d) 520; Davis 
v. Fell, 59 Cal. A. 438, 211 P 30; Sayre 
v. Sage, 47 Colo. 559, 109 P 160; Hays 
v. Wyatt, 19 Ida. 544, LRG yan Smash 
LRANS 397; Thompson v. Thompson, 
19 (Or. 613; 155 P 1190 

What iaw governs see supra § 47. 

30. U. S.—Payne v. New Mexico, 
250 Uis.n.800,5 40S Class oOo, ale eds 
680 [Laff 49 App. CDS7C) 80, 258 Fed. 
980]; Lindsey v. Hawes, 2 Black 554, 
17 L.. ed. 265; Carroll v. Safford, 3 
How. 441, 11 Teds 671; Stimson Land 


Cost Vv: Rawson, 62 Fed. 426; U.S. v. 
Freyberg, 32 Fed. 195. 
Ala.—Birmingham Coal, ete., Co. 


v. Doe, 181 Ala. 621, 62 S 26. 
Cal.—Colm v. Francis, 30 Cal. A. 
42; OP Zane 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 493-495] 


trust for him.?1 
Right to patent. 


Fla.—Kelsey v. Lake Childs Co., 93 
Fla. 743, 112 S 887. 

La.—Trumbull v. Sample, 158 La. 
629, 104 S 479; Smith v. Anacoco 
Lumber Co., 157 La. 466, 102 S 574. 

Nebr.—Schlake v. Healey, 108 Nebr. 
35, 187 NW 427. 

N. D.—Bovey-Shute Lumber Co. vy. 
Erickson, 41 N. D. 365, 170 NW 628. 

Or: —Thompson v. Thompson, 19 Or. 
513, 155 P 1190. 

S. D.—Morse vy. Pickler, 28 S. D. 612, 
134 NW 809. 

Wyo.—Caldwell v. Bush, 6 Wyo. 
342, 45 P 488. 

31. See supra text and note 30. 

[a] In case of resale (1) the sec- 
ond purchaser would take the title 
charged with the trust. Lindsey v. 
Hawes, 2 Black (U. S.) 554, 17 L. ed. 
265; Carroll v. Safford, 3 How. (U. 
S.) 44, 11 L. ed. 671; Stimson Land 
Co. v. Rawson, 62 Fed. 426. (2) Suit 
Poe woe trust see infra §§ 524- 


32. Cheney v. Minidoka County, 26 
Ida. 471, 144 P 343; Hays v. Wyatt, 
19 Ida. 544, 115 P13, 34 LRANS 397; 
een Vv. ’Boyd, 59 Mont. 450571972 FP 


83 

aa Colm v. Francis, 30 Cal. A. 742, 
159 P 237; Welch v. Forest Lumber 
Co.,_-151 La. 960, 92S 400. 


Suspension of entry see supra § 472. 


34. USCA tit 43 §§ 165, 1165. 
35. See cases infra this note. 
[a] Receipt held sufficient.—A re- 


ceiver’s receipt issued to a homestead 
claimant at the time claimant made 
final proof showing compliance with 
all the requirements to entitle him 
to a patent under the homestead laws 
and that he had paid all fees and com- 
missions lawfully due. Stockley v. 
U.S: 260 Us 'S.532,)430SCE 186, 67 L. 
ed. 390 [rev 271 Fed. 632]. 

{b] Unauthorized issuance of re- 
ceipt.—Even if a receiver of the land 
office had-no authority under the in- 
structions of the land department to 
issue a receiver’s receipt to a home- 
stead entryman at the time he did, the 
issuance of such receipt starts the 
running of the two-year period of 
limitation prescribed by _ statute. 
Stockley v. U. S., 260 U. S. 532, 43 SCt 
186, 67 L. ed. 390 [rev 271 Fed. 632]. 

[ec] Failure to issue receipt.—The 
act is inapplicable, where the receiver 
sent the final proof to the land de- 
partment without issuing a receipt 
or declaring the proof insufficient. 
Williams v. Newman, 257 Fed. 353. 

{[d] Necessity of certificate accept- 
ing final proof.—The fact that, after 
the enactment of the statute, the pri- 
or practice of the land department not 
to issue the receiver’s receipt until 
the register’s certificate accepting the 
final proof was also issued was 
changed so as to permit the issuance 
of the receiver’s receipt when final 
proof was made, without waiting for 
its approval, cannot have the effect 
of changing the plain limitation pre- 
scribed by that statute, so as to re- 
quire the issuance of the register’s 
certificate also before the period 
starts to run. Stockley v. U. S., 260 
UW, S253 2,643 SCters8 6167 Led a390 
[rev 271 Fed. 632] (holding that it 


In general, where a qualified en- 
tryman of public land has complied with all statu- 
tory requirements, his right to a patent acerues®? 
subject to the right of the land department to sus- 
pend or refuse the issuance of a patent in a proper 
ease;** and congress has enacted a statute®* pro- 
viding that, after the lapse of two years from the 
date of the issuance of the register’s receipt upon 
the final entry of any tract of land®*® under the 
preemption homestead, desert land, or timber culture 
laws, or under the act of March 3, 1891,°° and where 
there shall be no pending contest or protest against 
the validity of such entry,** the entryman shall be 


PUBLIC LANDS 
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entitled to a patent conveying ‘the land by him en- 


of Purchase.?° 


holder.*? 


must be assumed that congress was 
familiar with the operations and 
practice of the land department and 
knew the difference between a re- 
ceiver’s receipt and a register’s cer- 
tificate). 

36. See cases infra this note. 

[a] Entry under Timber and Stone 
Act is not covered by the statute and 
an entryman under such act cannot 
claim the benefit of it. U.S. v. Bal- 
linger, 33 App. (D. C.) 211. 


[b] Coal entry is not within the 
term ‘“‘preémption’” as used in the 
act. E v. Yankee Fuel Co., 195 
Fed. 850. 


Repeal of: 
Preémption laws see supra § 87. 


‘Timber culture laws see supra § 97. 


37. See cases infra this note. 

[a] “Protest” defined.—(1) Any 
complaint or objection, whether by a 
public agent or a private citizen, 
which is intended to be and is made 
the basis of some action or proceed- 
ing in the public right against an ex- 
isting entry. Lane v. Hoglund, 244 U. 
S. SLA oi SCtpp oc) Ob uuneedas 066. 
(2) A proceeding by any person who 
seeks to defeat an entry on the ground 
that the entryman is guilty of fraud 
or has failed to comply with the law 
or departmental rules, or that there 
are prior rights. Gildner vy. Hall, 
227 Fed. 704. 

[b] Acts constituting protest or 
contest.—(1) Protest and two con- 
tests resolved into a single concrete 
protest by the government within the 
two-year period, although the case 
was not tried until later. U. S. v. 
Lane, 49 App. (D. C.) 234, 263 Fed. 
630. (2) The directing of an investi- 
gation by a special agent of the land 
department within two years from 
the time of issuance of final receipt 
on a homestead entry, pursuant to a 
protest filed within two years. .Moses 
v. Long-Bell Lumber Co., 206 Fed. 
51, 124 CCA 185 [app dism 239 U. S. 
625 mem, 36 SCt 162 mem, 60 L. ed. 
473 mem]. (3) Order by the secre- 
tary of the interior to the commis- 
sioner of the general land office to 
investigate an entry and order by 
such official suspending it, pending an 
investigation upon information of 
fraud. Neis v. Ebbe, 96 Or. 151, 189 
P 417. 

[ce] Acts not constituting protest 
or contest. — (1) Communication 
which, at most, is only suggestive of 
the propriety of a proceeding, con- 
test, or protest, and may never be- 
come the basis of one. Lane vy. Hog- 
hind, 244 WS Ti 4, sioSCet 558.461 oh. 
ed. 1066. (2) Reference of the entry 
by the land department to a special 
agent for investigation, no formal 
proceeding to cancel having been in- 


stituted. Hverett v. Wallin, 150 Minn. 
148, 184 NW 958. (3) Mere filing of 
adverse report by special agent 


against validity of entry. U. S. v. 
Bothwell Co., 7 F. (2d) 624. (4) Re- 
port of special agent bearing on good 
faith of entryman. Gildner v. Hall, 
227 Fed. 704. 

[d] Determination of question as 
to what constitutes a protest has been 
regarded as within the discretion of 


[§ 495] 5. Form and Requisites of Patents.** 
provided by statute that all patents issuing from the 
general land office shall be issued in the name of the 


tered, and the same shall be issued to him.** 

[§ 494] 4. Patent Certificates or Final Certificate 
A patent certificate, final certificate 
of purchase, or receiver’s final receipt in general pro- 
tects the purchaser’s 
ing on the government as a patent;*° but it does not 
convey the legal title in fee simple,* although after 
the lapse of more than twenty years it may be pre- 
sumed that a patent was issued to the certificate 


right as fully and is as bind- 


Itis 


the secretary of the interior where it 
is based on evidence. U.S. v. Fish- 
er, 39 App. (D. C.).158 [writ of error 
den 2270' 1G. 157744555 338 (SCt, S205 no tale. 
ed. 591]. But see cases infra text 
and note 88. 

38. See cases infra this note. 

[a] Subsequent inquiry in the land 
department as to whether the entry- 
man knew or should have known that 
the land was chiefly valuable for its 
minerals at the time he made his en- 
try and final proof is precluded by the 
act. Stockley v. U. S., 260 U. S. 532, 
SEY 186, 67 L. ed. 390 [rev 271 Fed. 

ib] Matters not justifying non- 
compliance with statute.—(1) Pend- 
ency of action subsequently com- 
menced to cancel the entry for fraud 
and to quiet the government’s title 
did not justify the land office in re- 
fusing to issue a patent. Payne v. 
U. S., 255 U. S. 488, 41 SCt 368, 65 L. 
ed. 720 [aff 48 App. (D. C.) 547]. (2) 
Where more than two years had 
elapsed after issuance of final cer- 
tificate to a homestead entryman, 
without proceedings to contest or pro- 
test the validity of entry having been 
instituted, the entryman was entitled 
to a patent under the act notwith- 
standing, before issuance of final re- 
ceiver’s receipt, the lands had been 
classified as mineral lands, and such 
classification communicated to the lo- 
cal land officers, who issued the cer- 
tificate. Work v. U. S., 55 App. (D. 
C.) 387, 6 F. (2d) 690. (3) That the 
entryman perpetrated fraud upon the 
United States in making and estab- 


-lishing his entry did not take the case 


out of the operation of the proviso, 
and after the lapse of two years from 
the date of his final receipt he was 
entitled to have patent issued. Ev- 
erett v. Wallin, 150 Minn. 148, 184 NW 
958. (4) In such case the govern- 
ment’s remedy is by court proceeding 
to cancel or annul the entry or pat- 


ent. Everett v. Wallin, supra. (5) 
a to cancel patent see infra §§ 514— 
523. 

[ec] Discretion.—Where no _ pro- 


ceeding was begun within the pre- 
seribed period, there is no room for 
the exercise of discretion or judg- 
ment, but, on the contrary, a plain 
duty to see that the entryman re- 
ceives a patent. Lane v. Hoglund, 
244° US S174, 37. SCt S53) .60) heved: 
1066. See U. S. v. Newton, 298 Fed. 
457 [mod 292 Fed. 489] (entryman en- 
titled to patent under statute). 

39. Certificates and receipts in 
general see supra § 136. 

40. Witherspoon v. Duncan, 4 


Wall. (U. S.) 210, 18 Li ed: 339. Car- 
roll v. Safford, 3 How. (U. S.) 441, 
11 L. ed. 671; Stimson Land Co. y. 


Rawson, 62 Fed. 426; Astrom v. Ham- 
mond, 2 F. Cas. No. 596, 3 McLean 
10%; Fulton vi Does 6" Miss, 75ts 
Bowne v. Wolcott, 1 N. D. 415, 48 NW 
336; Gourley v. Countryman, 18 Okl. 
220, 90 P 427. 


41. See supra § 136. 
42. Culbertson y. Coleman, 47 Wis. 
193, 2 NW 124. 


43. Patent issued after death of 
settler or entryman see infra § 497. 
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United States** and be signed by the president,*® 
or in the name of the president by a clerk in the in- 
terior department of a certain grade, to be desig- 
nated by the president,*® and countersigned by the 
recorder of the general land office,47 and recorded in 
the general land office in books kept for that pur- 
pose.*® These provisions are mandatory,*® ‘and each 
of the integral acts to be performed is essential to 
the validity of the patent,®°® and no equivalent for 
any of the required formalities is allowed.°+ A de- 
seription which will identify the lands is all that is 
necessary to the validity of a patent.°? 

To whom issued. Notwithstanding a transfer of a 
soldier’s additional homestead certificate, according 
to some cases the location would be made? and the 
patent issued in the name of the original owner.°* 

[§ 496] 6. Record, Delivery, and Acceptance of 
Patents. The legal title to public lands passes when 
a patent is duly executed®® upon a decision of the 
proper officers that the grantee named therein is 
entitled to the land,®°* and recorded in the record 
book kept in the land department of the government 
for that purpose,®°? and the delivery which is re- 
quired when a deed is made by a private person is 


44. USCA tit 43 § 15. 664, 169 SW 55. 

45. USCA tit 43 § 15. 

46. USCA tit 43 § 8. See Bonds v. 
Hickman, 29 Cal. 460 (earlier statute 


PUBLIC LANDS 


Or.—-Warner Valley Stock Co. v. 


[§§ 495-497 


not necessary to give effect to the granting clause 
of the patent.°S While an acceptance on the part 
of the grantee is necessary to the taking effect of a 
patent,°® such acceptance will be presumed from the 
efforts of the grantee to secure the favorable action 
of the department, 60 his demand for possession of 
the patent,*? or even from the mere beneficial nature 
of the grant®? in the absence of an express dissent.°* 
When a patent has been duly executed and recorded, 
the grantee is entitled to possession thereof, and 
mandamus is an appropriate remedy to compel its 
delivery to him.*4 

Recording in local offices of state. The state laws 
usuaily allow and encourage the recording of United 
States patents in the local offices for recording deeds 
and other instruments affecting real property,®® but 
the validity or operation of a government patent is 
not impaired by neglecting to record it in the local 
office.°% 

[§ 497] 7. Patents Issued after Death of Settler 
or Entryman.®? In ease of the death of a settler or 
entryman before obtaining a patent the statutes gen- 
erally allow the issuance of a patent to his widow 
or heirs,°® and a patent describing the grantees mere- 


60. U.S. vSchurz, 1202 USS 343; 
26 L. ed. 167; Le Roy v. Jamison, 15 


authorized president to appoint sec- 
retary to sign patents in president’s 
name) 

47. USCA tit 43 § 15. See McGar- 
rahan v. New Idria Min. Co., 96 U.S. 
316, 24 L. ed. 630 [aff 49 Cal. 331]. 

48. USCA tit 43 § 15. 

Recording as affecting passing of 
title see infra § 496. 

49. McGarrahan v. New Idria Min. 
Co., 96 U. S. 816, 24 L. ed. 630 [aff 
49 Cal. 311]; Aspen v. Aspen Town, 
etc., Co., 10 Colo. 191, 15 P 794, 16 P 
160. 


50. McGarrahan v. New Idria Min. 
Co., 96 U. S. 316, 24 L. ed. 630 [aff 
49 Cal. 331]. 


51. McGarrahan v. New Idria Min. 
Co., supra. 

52. McArthur v. Browder, 4 Wheat. 
(U. S.) 488, 4 L. ed. 622; Mapes v. 
Scott, 94 Ill. 379; Hunt v. Rowley, 87 
Ill. 491; Bledsoe v. Doe, 5 Miss. 13. 

[a] Descriptions held sufficient.— 
(1) A description giving the number 
of the section, township, and range, 
according to the public surveys, is 
sufficient. Bledsoe v. Doe, 5 Miss. 13. 
(2) A description of the land as “the 
west half of the south-west quarter 
of section 9, in township 15 north, 
range 10 west, in the district of lands 
offered for sale at Springfield, Il1li- 
nois,’”’ was sufficiently certain. Mapes 
v. Scott, 94011, 53:7:9% 

Property and rights included in pat- 
ent see infra § 500. 

53. See supra § 89. 

54 Clark v. Welch, 154 Mich. 537, 
118 NW 137. 

55. U.S. v. Schurz, 102 U. Sues, 
26 L. ed. 167; U.S. v. Laam, 149 Fed. 
581; 8 Op. Atty.-Gen. 653; Wood v. 
Pittman’ / 113 .vAla. 207, 208 S 1972; 
Houghton v. Hardenberg, 53 Cal. 181; 
Hammond v. Johnston, 93 Mo. 198, 6 
SW 83. 

56. U.S. v. Schurz, 102 U. S. 378, 
26 L. ed. 167; U. S. v. Laam, 149 Fed. 


581. 

57. U. S—uwU. S. v. Schurz, 102 U. 
S. 378,426. Li. ed. <iet%; U.S. ve Caster, 
271 Fed. 615 [app dism 257 U. S. 666 
mem, 42 SCt 98 mem, 66 L. ed. 425 
mem]; Lonabaugh v. U. S., 179 Fed. 
476, 103 CCA 56 [rev 158 Fed. 314]; 
U. S. v. Laam, 149 Fed. 581. 

113 Ada. 


Ala.—Wood vy. Pittman, 
Martinez, 53 Cal. 239. 


207, 20 S 972. 

Cal.—Cruz v. 

Mo.—Bell v. George, 275 Mo. 17, 204 
SW 516; Wilcox v. Phillips, 260 Mo. 


Morrow, 48 Or. 258, 86 P 369. EF. Cas» No. 8,271, 3 Sawy. 369; "Al- 
Wyo.—Merrill v. Rocky Mountain ]|varado v. Nordholt, 95 Cal. 1a163 30 
Cattle Club, 26 Wyo. 219, 181 P 964. © pode 
[a] Title by patent (1) is a title 61. U.S viwechurz; 102° Ua Sasrss 
by record. Eltzroth v. Ryan, 89 Cal. | 26 L. ed. 167. 


135, 26. P 1}: Rogers)v. Clark Iron: Co., 
104 Minn. 198, 116 NW 739; Warner 
Valley Stock Co. v. Morrow, 48 Or. 
258, 86 P 369; Sayward v. Thompson, 
11 Wash. 706, 40 P 379. (2) And the 
record of a patent in the proper office 
in Washington has the same force as 
the patent itself. MecGarrahan v. 
New Idria Min. Co., 96 U. S. 316, 24 
L. ed. 630 [aff 49 Cal. 331]; Sands v. 
Davis, 40 Mich. 14 

[b] Record as notice.—The record 
at Washington is notice of ownership 
to the county tax collector, although 
not filed within the county. Bell v. 
George, 275 Mo. 17, 204 SW 516. 

Necessity of recording patent in 
land office see supra § 495, 

58. U. S.—U. S. v. Schurz, 102 U. 
S. 378°)26. i. ied. 167; U.S. ve Caster, 
271 Fed. 615 [app dism 257 U. S. 666 
mem, 42 SCt 93 mem, 66 L. ed. 425 
mem]; Lonabaugh v. U. S., 179 Fed. 
476, 108 CCA 56;. U. S. v. Laam, 149 
Fed. 581; Le Roy v. Clayton, 15 F. 
Cas. No. 8,268, 2 Sawy. 493; 3 Op. 
Atty.-Gen. 653. 

113 Ala. 


Ala.—Wood vy. 
207, 2018 972, 

Cal.—Eltzroth v. Ryan, 89 Cal. 135, 
26 P 647; Cruz v. Martinez, 53 Cal. 
239; Houghton v. Hardenberg, 53 Cal. 
181; Miller v. Ellis, 51 Cal. 73; Chip- 
ley v. Farris, 45 Cal. 527; Donner v. 
Palmer, 31 Cal. 500. 

Ill.—Gilmore v. Sapp, 100 Ill. 297. 

Minn.—Rogers v. Clark Iron Co., 
104 Minn. 198, 116 NW 739. 

Mo.—Hammond vy. Johnston, 93 Mo. 
198, 6 SW 83. 

Or.—Warner Valley Stock Co. v. 
Morrow, 48 Or. 258, 86 P 369. 

Wash.—Sayward v. Thompson, 11 
Wash. 706, 40 P 379. 

Wyo.—Merrill v. Rocky Mountain 
Cattle Co., 26 Wyo. 219, 181 P 964. 

See Kittridge v. Breaud, 2 Rob. 
(La.) 40 (holding that delivery of the 
property is not necessary to vest ti- 


59. Le Roy v. Jamison, 15 F. Cas. 
8,271, 3 Sawy. 369. 

[al Acceptance of patent to por- 
tion of land in desert land entry did 
not estop claimant as against pat- 
entee of remaining part. Capron v. 
Van Horn, 201 Cal. 486, 258 P 77 [foll 
See: v. West, 201 Cal. 772, 258 P 


Pittman, 


62... U... S.- v.  Schurz,,) supra; le 
Roy v. Jamison, 15 F. Cas. No. 8,271, 
8 Sawy. 369; 3 Op. Atty.-Gen. 653; 
Wood v. Pittman, 113 Ala. 207, 20'S 
972; State v. Monroe, 83 Mont. 556, 
274 P 840. 

[a] Presumption is not conclusive 
(1) but may be rebutted and over- 
turned by proof that, although it was 
to the interest of the person named as 
patentee to accept the grant, yet he 
did not, in fact, consent to or accept 
it. Wood v. Pittman, 113 Ala. 207, 
20 S 972. (2) Thus where the hold- 
er of a certificate of entry issued by 
the United States made affidavit that 
he had made a mistake in respect to 
the land he intended to purchase and 
thought he was entering, and the en- 
try was set aside, the certificate sur- 
rendered and canceled, and the pur- 
chase-money refunded to him; but 
afterward a patent was inadvertently 
made out, and sent to the local land 
office, but before any acceptance on 
the part of such entryman the mis- 
take was discovered, and the patent 
was recalled and canceled, the title 
did not pass from the United States. 
Wood v. Pittman, supra. 

{[b] Evidence insufficient to show 
nonacceptance see Alvarado vy. Nord- 
holt,395;Caly116,°30 P 219% 

63. Le Roy v. Jamison, 15 F. Cas. 
No. 8,271, 8 Sawy. 369. 

64.. U. S. v.sSchurz, 102 U.S. (378; 
26 L. ed. 167. 

{a] Patent executed by mistake.— 
Where as a result of ne clerical mis- 
take or inadvertence, a patent issued 
in direct violation of a decision of 
the land department and _ thereby 
frustrated the deliberate intention of 
the commissioner and the secretary, 
mandamus to compel delivery would 


not lie. Garfield v. U. S., 31 App. (D. 
C.) 338. 
65. Sands v. Davis, 40 Mich. 14; 


Wilcox v. Phillips, 260 Mo. 664, 168 


SW 55. 
Kittridge v. Breaud, 2 Rob. 
(La.) 40; Sands v. Davis, 40 Mich. 
14; Wilcox v. Phillips, 260 Mo. 664, 
169 SW 55; Bell v. Ham, 188 Mo. A. 
elas SW 744; Sayward @ Thomp- 
son, 11 Wash. 706, 40 P 37 
67. Effect of death of Romisetena 
entryman in general see supra § 94. 
68. See Lightfoot v. Temple Ter- 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 497-498] 


_ly as “the heirs of” a named decedent is not void for 
A patent issued to “A, administra- 
tor of B, deceased” vests the legal title to the land in 
A.‘° Where a wife, as heir of her husband, applied 
for a patent which was issued to her as his assignee, 
the view was taken that a title in her, independent 
of her husband, could not be inferred, and the pat- 
ent must inure to the benefit of the husband’s ven- 
Applying the principle that there must be 
a grantee before a grant can take effect, it was 
formerly held that a patent issued after the death 
of the patentee was void;*? but it is now express- 


uncertainty.®® 


dee.7! - 


races, 12 F. (2d) 598; Wittenbrock 
v. Wheadon, 128 Cal. 150, 60 P 664, 
79 AmSR 32; Nelson v. Oberg, 88 
Kan. 14, 127 P 767; Anderson v. Pe- 
terson, 36 Minn. 547, 32 NW 861, 1 
AmSR 698. 

{a] Heirs of homestead entryman 
who had made his final proof before 
his death (1) take the land by de- 
scent as his heirs when thereafter a 
patent is issued in the entryman’s 
name. Doran v. Kennedy, 237 U. S. 
362, 35 SCt 615, 59 L. ed. 996; Parmet- 
er v. Butler, 228 Fed. 668, 143 CCA 190 
[dism pet to revise 211 Fed. 757]. 
See Bond y. Swearingen, 1 Oh. 395. 
(2) In such case the heirs take under 
Rev. St. § 2448, and not under Rev. 
St. § 2291 as beneficiaries under the 
statute. Doran v. Kennedy, 237 U. S. 
362, 35 SCt 615, 59 L. ed. 996 [aff 122 
Minn. 1, 141 NW 851]. (8) Effect of 
death of homestead entryman in gen- 
eral see supra § 94. 

[b Time for determination of 
heirs.—(1) Rights of heirs are gov- 
erned generally as of the time title 
passed from the United States. Ny- 
man v. Hrickson, 100 Wash. 149, 170 
P 546. (2) Where final proof and 
certificate are suspended for the ben- 
efit of all heirs of an entryman, the 
heirs qualified under the Homestead 
Law at the time the patent is issued, 
although not qualified at the time 
of issue of the certificate, are entitled 
to take equally with those qualified at 
such time where the certificate was 
issued to all heirs and the order for 
the patent provides that it issue in 
accordance with the final certificate. 
Nyman v. Erickson, supra. 

{c] Heirs as original parties.— 
Where the heirs of a deceased home- 
stead entryman, who dies before mak- 
ing a final proof, take under and‘as 
beneficiaries of U. S. Rev. St. 2291, the 
patent is issued to them as original 
parties. Gunberg v. Juveland, 46 N. 
D. 44, 179 NW 375. 

{d] Heir of heir.—Where an en- 


‘tryman died, leaving only an infant 


daughter surviving, the issuing of a 
patent to the heirs of the entryman 
was without authority, and the pat- 
entees held the legal title in trust for 
the infant daughter’s grandfather, 
ithe person who succeeded to the 
homestead as heir of the infant 
daughter on the latter’s death. Rai- 
stakka v. Fagerstrom, 64 Mont. 173, 
208 P 949. 

69. Payne v. Mathis, 92 Ala. 585, 9 


termining who are the grantees in 
such a patent. Powell v. Powell, 22 
Ida. 531, 126 P1058; Braun v. Mathie- 
son, 139 Iowa 409, 116 NW 789. (2) 
It is the practice of the land depart- 
ment to issue patents to the “heirs 
or devisees” in case of the death of 
the entryman leaving no widow or 
minor children, and to leave it to the 
courts to determine who are: the dev- 
isees or heirs of decedent, and the ex- 
tent of their respective interests. 
Hays v. Wyatt, 19 Ida. 544, 115 P 13, 
34 LRANS 397. - 

70. Bonds v. Hickman, 32 Cal. 202. 

[a] Conveyance by administrator 
vests the legal title in his grantee, al- 
though it does not appear by the 


PUBLIC LANDS 


tor. Bonds v. Hickman, 32 Cal. 302. 
ee Beauvais v. Wall, 14 La. Ann. 

72. Moreham y. Phelps, 21 How. 
(U. 8S.) 294, 16 L. ed. 140; Galloway v. 
Finley, 12 Pet. (U. S.) 264, 9 L. ed. 
1079; McDonald v. Smalley, 6 Pet. (U. 
S.) 261, 8 L. ed. 391; Galt v. Galloway, 
4 Pet. (U. S.) 332, 7 L. ed. 876; Tarver 
v. Smith, 38 Ala. 185; Wood v. Fer- 
guson, 7 Oh. St. 288. 

[a] Patent to two grantees, one of 
whom was dead, vested the entire es- 
tate in the living grantee—one half 
for himself and the other half as 
trustee for the heirs of the deceased 
grantee. Reynolds v. Clark, Wright 
(Oh.) 656. 

73. USCA tit 43 § 1152. See Lamb 
v. Starr, 14 F. Cas. No. 8,022, Deady 
447; Schedda v. Sawyer, 21 F. Cas. No. 
12,4438, 4 McLean 181; ‘Tarver v. 
Smith, 38 Ala. 135; Phillips v. Sher- 
man, 36 Ala, 189; Johnson v. Parcels, 
48 Mo. 549; Stubblefield v. Boggs, 2 
Oh. St. 216; Trimble v. Boothby, 14 
Oh. 109, 45 AmD 526; Gaylord v. Car- 
roll, 70 Or. 481, 142 P 357, AnnCas 
1916A 889. 

[a] Lands in Indian reservation 
(1) are not ‘‘publie lands,” within Rev. 
St. § 2448, providing that, where pat- 
ents for public lands are issued pursu- 
ant to any law of the United States 
to a person who dies before the date 
of the patent, the title shall become 
vested in his heirs; nor are patents 
issued to Indian allottees of reserva- 
tion lands issued pursuant to a law of 
the United States within such section. 
Meeker v. Kaelin, 173 Fed. 216, 220. 
(2) Effect of death of Indian entitled 
ST eapvaaateinn in general see Indians 
§ ‘ 

74. Patents void and hence subject 
to collateral attack see infra § 507. 

Presumptions and burden of proof 
in particular suit: 

Cancellation:or annulment of patent 

see infra § 520. 

Establishment of trust see infra § 530. 
Quieting title see infra § 541. 

75. See Evidence § 69. 

76. U. S:i—Bouldin v. Massie, 7 
Wheat. 122, 5 L. Ed. 414; U.S. v. Pe- 
terson, 34 F. (2d) 245; U.S. v. Porter 
Fuel Co., 247 Fed. 769, 159 CCA 627; 
U. S. v. Beaman, 242 Fed. 876, 155 CCA 
464; U. S. v. Mahaffey, 235 Fed. 704, 
149 CCA 124; Harkrader v. Carroll, 76 
Fed. 474; U.S. v. Pratt Coal, ett., Co., 
18 Fed. 708. See Brush y. Ware, 15 
Pet. 93, 10 L. ed. 672 (dictum). 

Ala.—Carroll v. Draughon, 173 Ala. 
327, 56 S 207; Ledbetter v. Borland, 
128) Alar 4187 2924S 67/9" 

Cal.—Hooper v. Young, 140 Cal. 274, 
74 P 140, 98 AmSR 56; Southern P. 
R. Co. v. Purcell, 77 Cal. 69, 18 P 886; 
Collins v. Bartlett, 44 Cal. 371. 

Colo.—Smith v. Pipe, 3 Colo. 187. 

Ida.—Clear Lake Power, etc., Co. v. 
Chriswell, 31 Ida. 339, 173 P 326. 

La.—Combs v. Dodd, 4 Rob. 58. 

Mich.—Webber v. Pere Marquette 
Boom Co., 62 Mich. 626, 30 NW 469. 

Minn.—Rogers v. Clark Iron Co., 104 
Minn. 198, 116 NW 739. 

Miss.—Sweatt v. Corcoran, 37 Miss. 
513; Carter v. Blanton, 33 Miss. 291; 
Surget v. Little, 24 Miss. 118; Fulton 
v. Doe, 6 Miss. 751; Carter v. Spencer, 
5 Miss. 42, 34 AmD 106. 

Mo.—Bradshaw v. Edelen, 194 Mo. 
640, 92 SW 691; Gibson v. Chouteau, 


deed that it: was made as administra- | 39 Mo. 536; Hill v. Miller, 36 Mo. 182 


+11 NW _ 600; 
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ly provided by statute that when a patent is issued: 
to a person who has died before the date of the pat- 
ent, the title to the land shall inure to and become 
vested in the heirs, devisees, or assignees of the de- 
ceased patentee the same as if the patent had been 
issued during his’ life.73 

[§ 498] 8. Validity of Patents; Presumptions and 
Burden of Proof.74 
cers are presumed to do their duty,’® the presump- 
tion is that all necessary preliminary steps to the is- 
suance of a patent have been taken,’* and that the 
patent was regularly issued’? and is valid7® and 


Under the rule that publie offi- 


[foll in Stucker v. Duncan, 37 Mo. 
160]; Barry v. Gamble, 8 Mo. 88. 

Mont.—Pittsmont Copper Co. v. 
Vanina, 71 Mont, 44, 227 P 46. 

Nebr.—Green v. Barker, 47 Nebr. 
934, 66 NW 1032. 

Or.—Warner Valley Stock Co. v. 
Morrow, 48 Or. 258, 86 P 369. 

S. D.—Redwater Land, ete., Co. v. 
Reed, 26 S. D. 466, 128 NW 702. 

Wis.—Knight v. Leary, 54 Wis. 459, 
11 NW 600. 

Wyo.—Demars v. Hickey, 13 Wyo. 
371, 80 P 521, 81 P 705. 

But’ see Tonopah, etce., R. Co. v. 
Fellanbaum, 32 Nev. 278, 107 P 882, 
35 Nev. 249, 129 P 308, LRA1918D 584 
(holding that a power of attorney by 
an applicant for publie lands reciting 
that applicant had surrendered to the 
government certain land by which it 
became entitled to select other land 
in lieu thereof, that it had constituted 
a certain person its attorney to enter 
and take possession of such land se- 
lected by it was no proof, and raised 
no presumption, that a selection of or 
application for land described in the 
patent subsequently issued to it was 
made, nor that proof of the character 
of the land patented was made to, or 
accepted by, the land office). 

[a] Patent of land to railroad com- 
pany under which plaintiff claimed ti- 
tle was prima facie evidence that the 
railroad company had complied with 
all the terms of the grant, so as to en- 
title it to the land. People’s Water 
Co. v. Lewis, 19 Cal. A. 622, 127 P 506. 

77. U.S.—uU.S.v. Beaman, 242 Fed. 
876, 155 CCA 464; Harkrader v. Car- 
roll, 76 Fed. 474. 

Ida.—Clear Lake Power, etc., Co. v. 
Chriswell, 31 Ida. 339, 173 P 326; 
pia one gs v. Downing, 60 Ind, 
A mice aK? v. Blanton, 33 Miss. 

S. D.—Redwater Land, etc., Co. v. 
Reed, 26 S. D. 466, 128 NW 702. 

Wis.—Knight v. Leary, 54 Wis. 459, - 
Parkison vy. Bracken, 1 
Pinn. 174, 89 AmD 296. 

Wyo.—Demars vy. Hickey, 13 Wyo. 
371, 80VE) 528) Sl P05. 

[a] Patent is admissible in evi- 
dence without proof of execution or 
record.—Steeple v. Downing, 60 Ind. 
478; Callaway v. Fash, 50 Mo. 420. 2 

[b] Identity of applicant and pat- 
entee.—The issuance of a patent to 
homestead lands to “Joseph H. Ows- 
ley’ under proceedings instituted by 
“J. H. Owsley,’’ in connection with the 
various recitals in the patent, raised 
an inference that there was satisfac- 
tory evidence before the interior de- 
partment that applicant and the pat- 
entee were the same person. Redwa- 
ter Land, etc., Co. v. Reed, 26 S. D. 466, 
128 NW 702. 

[ec] Ex parte affidavit as to pub- 
lication of notice in proceedings in 
the land department, not a part of the 
record in that department, cannot 
overcome a presumption of regularity 
which attends the issuance of a pat- 
ent. Clear Lake Power, etc., Co. v. 
Chriswell, 31 Ida. 339,173 P 326. 

78. U. S.—Minter v. Crommelin, 18 
How. 87, 15) Lo 'ed. 2793 Bouldin *yv. 
Massie, 7 Wheat 122, 5 L. ed. 414; La 
Clair v. U. S., 184 Fed. 128; Jenkins v. 
Trager, 40 Fed, 726 [app dism 136 
U.S. 651, 10 SCt 1074, 34 L. ed. 557]. 

Cal.—Hooper v. Young, 140 Cal. 274, 
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passes the legal title.*® But the presumption of the 
validity of the patent may be rebutted by proof that 
it was issued without authority of law’® or was ob- 
tained by fraud,*! the burden of proof being upon the 
person who seeks to impeach the patent.*? A patent 
issued to a fictitious person cannot transfer the ti- 
tle;§° but a patent, paid for by one person, but de- 
livered to another person of the same name who is 
described, by his residence, as the grantee, is valid 
until vacated for the mistake of deseription.s* <A 
patent is not invalidated by a misnomer of the coun- 
ty in which the land is situated.S® Patents for land 


PUBLIC LANDS 


[$§ 498-499 


previously granted, reserved, or appropriated are 
void.§® 

Presumption as to issuance. The issuance of a 
patent rebuts a presumption that prior thereto a pat- 
ent was issued to the same patentee.’* 

Power of congress to cure defects. Congress has 
power to cure defects in patents previously issued.®® 

[§ 499] 9. Construction, Operation, and Effect of 
Patents*°—a. In General. A patent issued for land 
which is a part of the public domain carries the le- 
eal title®® in fee simple,®! and its issuance by the 
land department is a final determination of the ex- 


74 P 140, 98 AmSR 56; Leviston v. 
Ryan, 75 Cal. 293, 17 P 239; Donley v. 
West, (A.) 189 P 1052. 

Mo.—Hill v. Miller, 36 Mo. 182 [fol] 
Stucker v. Duncan, 37 Mo. 160]. 

Oh.—Milliken v. Starling, 16 Oh. 61. 

Wis.—Schnee y. Schnee, 23 Wis. 377, 
99 AmD 188. 

fa] Rule applies, although pat- 
ents are attacked by the United States 
in defense of a suit to restrain their 
cancellation by the department. La- 
Clair v. U. S., 184 Fed. 128. 

. S.—Minter v. Crommelin, 18 
How. 87, 15 L. ed. 279; U..S. v. Bea- 
man, 242 Fed. 876, 155 CCA 464; Jen- 
kins v. Trager, 40 Fed. 726 [app dism 
136 U. S. 651, 10 SCt 1074, 34 L. ed. 
557]. 

Ala.—Carroll v. Draughon, 173 Ala. 
327, 56 S 207. 

Cal.—Hooper v. Young, 140 Cal. 274, 
74 P 140, 98 AmSR 56. 

Mo.—Long v. McDow, 87 Mo. 197. 

Wis.—Schnee v. Schnee, 23 Wis. 377, 
99 AmD 183. 

[a] Title in government when pat- 
ent issued.—It will be presumed that 
the United States held the title to and 
the possession of the land at the time 
when the patent was issued. Long v. 
McDow, 87 Mo. 197. 

80. U. S.—Minter v. Crommelin, 18 
How. 87, 15 L. ed. 279. 

Ala.—Ledbetter v. Borland, 128 Ala. 
418, 29 S 579. 

Ida.—Oregon Short Line R. Co. v. 
Stalker, 14 Ida. 362, 94 P 56 [aff 225 
U.S. 142, 32 SCt 636, 56 L. ed. 1027]. 

Mo.—Gibson y. Chouteau, 39 Mo. 
536. 

Nev.—Tonopah, etc., R. Co. v. Fel- 
lanbaum, 32 Nev. 278, 107 P 882, 35 
Nev. 249, 129 P 308, LRA1918D 584. 

[a] Proof extrinsic of the instru- 
ment itself is admissible to ascertain 
whether it was issued without author- 
ity. Ledbetter v. Borland, 128 Ala. 
418, 29 S 579. 

81. Gibson v. Chouteau, 39 Mo. 536. 

Attack on and setting aside patents 
see infra §§ 511-533. 

82. Hooper v. Young, 140 Cal. 274, 
74 P 140, 98 AmSR 56; Leviston v. 
Ryan, 75 Cal. 293, 17 P 239; Collins v. 
Bartlett, 44 Cal. 371; Donley v. West, 
(CaleyA)AiS9 -P 20523 Seillive Miller, 
36 Mo. 182 [foll Stucker v. Duncan, 37 
Mo. 160]. 

83. Moffat v. U. S., 112 U. S. 24, 5 
SCt 10, 28 L. ed. 623;, McClure v. U.S., 
187 Med. 265,;.111 CCA [aff 174 Fed. 
510]; U.S. v. Southern Colorado Coal, 
ete., Co., 18 Fed. 273, 5 McCrary 563 
[rev on other grounds 123 U.S. 307, 8 
Sct 131, 31 L. ed. 182]; Thomas v. 
Boerner, 25 Mo. 27; Thomas vy. Wyatt, 
25 Mo. 24, 69 AmD 446. 

{a] Effect.—Such a patent “is, in 
legal effect, no more than a declara- 
tion that the government thereby con- 
veys the property to no one.” Moffat 
We, US etude. Seas Sle Oe SCtaloZs8 
L. ed. 623. 

[b] Bona fide purchaser.—Patents 
to lands issued by the land department 
to fictitious» grantees on forged and 
fraudulent homestead applications and 
proofs convey no title, and the United 
States is entitled to their cancellation 
even as against a purchaser in good 
faith for value and without actual no- 
tice, who acquired apparent title 
through forged conveyances. McClure 


Vee: 
174 Fed. 510]. 

84. Babcock v. Pettibone, 2 F. Cas. 
No. 700, 12 Blatchf. 354. 

85. Stringer v. Young, 3 Pet. (U. 
S.) 320, 7 L. ed. 698 (holding that the 
mistake is open to explanation). 

86. Proctor v. Painter, 15 F. (2d) 
974 [aff 300 Fed. 476]. See Chambers 
v. Atchison, ete., R. Co.; 32 Ariz. 102, 
255 P1092 (holding a patent ineffectu- 
al where the government had conveyed 
title to a railroad); Hough v. Porter, 
Sl Ors 2d85095 aes T8298 L083; "102 
P 728 (federal government can convey 
no greater title than it has). 

Patent as evidence of title to land 
which was not subject to disposition 
of United States see supra § 499. 

87. Reichert v. Jerome H. Sheip. 
Inc., 206 Ala. 648, 91 S 618; Nelson v. 
Weekley, 195 Ala. 1, 70 S 661. 

88. Parkison v. Bracken, 1 Pinn. 
(Wis.) 174, 39 AmD 296 (construing 
the act of congress March 3, 1841, and 
holding that it was immaterial that a 
suit was pending on the patent at the 
passage of the act). 

89. Effect of issuance of patent to 
entryman who has transferred or as- 
signed his rights see infra § 567. 

90. U. S.—Swendig v. Washington 
Water Power Co., 265 U. S. 322, 44 SCt 
496, 68 L. ed. 1086; Northern Pac. R. 
Co. v. McComas, 250 U. S. 387, 389 SCt 
546, 63 L. ed. 1049 py 82 Or. 639, 161 
P 562, 162 P 862]; Niles v. Cedar 
Point Club, 175 U. S. 300, 20 SCt 124, 44 
L. ed. 171 [aff 85 Fed. 45, 29 CCA 5]; 
In re Emblen, 161 U. S. 52, 16 SCt 487, 
40 L. ed. 613; Steel v. St. Louis Smelt- 
ings ete.) Co. 106 Uns 427, 1 SCt 389, 
27 L. ed. 226; Moore v. Robbins, 96 U. 
S. 530, 24 L. ed. 848; Warren v. Van 
Brunt, 19 Wall. 646, 22 L. ed. 219; 
O’Brien v. Perry, 1 Black 132,.17 L. ed. 
114; Bagnell v. Broderick, 13 Pet. 436, 
10 L. ed. 285; Hoofnagle v. Anderson, 
YonWiheait, 292-5: ved 43%: > Ul Sit. 
New Orleans Pac. R. Co., 235 Fed. 833, 
149 CCA 145; Conkling Min. Co. v. 
Silver King Coalition Mines Co., 230 
Fed. 5538, 144 CCA 607 [rev on other 
grounds 255 U. S. 151, 41 SCt 310, 65 
L. ed. 561, 256 U. S. 18, 41 SCt 426, 65 
L. ed. 811]; U.S. v. Wesely, 189 Fed. 
276; Neff v. U. S., 165 Fed. 273, 91 CCA 
241; King v. McAndrews, 111 Fed. 860, 
50 CCA 29 [rev 104 Fed. 430]; James 
v. Germania Iron Co., 107 Fed. 597, 
46 CCA 476 [app dism 195 U. S. 638 
mem, 25 SCt 786 mem, 49 L. ed. 356 
mem]; U.S. v. Northern Pac. R. Co., 
95 Fed. 864, 37 CCA 290 [aff 177 U.S. 

35, 20 SCt 706, 44 L. ed. 836]; New 
Dunderberg Min. Co. vy. Old, 79 Fed. 
598, 25 CCA 116; U.S. v. Winona, etc., 
R. Co.; 6% Fed. 948,15 CCA 96 [aft 
165 U. S. 4638, 17 SCt 868, 41 L. ed. 
789]; Ayres v. U. S., 42 Ct. Cl. 385. See 
Willot v. Sandford, 19 How. 79, 15 L. 
ed. 549; Patton v. Carothers, 18 F. 
Cas. No. 10,838, Brunner Col. Cas. 207, 
Cooke (Tenn.) 148. . 

Ark.—Fordyce v. Woman’s Christian 
Nat. Library Assoc., 79 Ark. 550, 96 
SW 155, 7 LRANS 485. 

D. C.—Darlington v. Lane, 46 App. 
465 [rev on other grounds 249 U. S. 
331, 39: SCt 299, 63nly ed. 629): 

Fla.—Hagan v. Ellis, 39 Fla. 463, 22 
S 727, 63 AmSR 167. 

Ill. Wiggins v. Lusk, 12 Ill. 132; 
Cook v. Foster, 7 Ill. 652. 


S., 187 Fed. 265, 111 CCA 1 [aff! 


Lands, 34 Philippine 416. 


Ind.—Verden v. Coleman, 4 Ind. 457. 

Iowa.—Rankin vy. Miller, 43 Iowa 11. 
ets taal v. Harrison, 5 La. Ann. 

Mo.—Papin v. Ryan, 36 Mo. 406 [foll 
Papin v. Hines, 23 Mo. 274]; Hill v. 
Miller, 36 Mo. 182 [foll Stucker v. Dun- 
ean, 37 Mo. 160]; Griffith v. Deerfelt, 
17 Mo. 81 [foll Carman v. Johnson, 20 
Mo. 108, 61 AmD 593]. 

Mont.—Monat y. Minneapolis Min., 
etc., Co., 68 Mont. 253, 217 P 342; Sil- 
ver Bow Min., etc., Co. v. Clark, 5 
Mont. 378, 5 P 570. 

Oh.—Milliken v. Starling, 16 Oh. 61. 
See Porter v. Robb, 7 Oh. 206. 

Or.—Oregon R., etc., Co. v. Hertz- 
berg, 26 Or. 216, 37 P 1019. 

Wis.—Bradley v. Dells Lumber Co., 
105 Wis. 245, 81 NW 394. 

See Carter v. Spencer, 5 Miss. 42, 34 
AmD 106. 

[a] Correctness of departmental 
decision.—A patent conveys legal title 
whether the decision of the land de- 
partment as to the right thereto was 
correct or not. King v. McAndrews, 
111 Fed. 860, 50 CCA 29 [rev 104 Fed. 
430]; U. S. v. Winona, etc., R. Co., 67 
Fed. 948, 15 CCA 96 [aff 165 U. S. 463, 
17 SCt 368, 41 L. ed. 789]. 

[b] Patent founded on void entry 
and survey passes the legal title from 
the government to the patentee, but 
the commencement of the title is the 
patent. Stubblefield v. Boggs, 2 Oh. 
St. 216. 

[ec] Equitable title where patent 
was mistake.—Where, through mis- 
take in the land department, lands 
which were claimed by the state of 
Oregon as swamp lands under the act 
of Sept. 28, 1850, and the act of March 
12, 1860, were erroneously patented as 
place lands under the grant made to 
the Northern Pacific Railroad by the 
act of July 2, 1864, such patents car- 
ried the legal title, but the United 
States was entitled to a reeconvey- 
ance, and in equity remained the true 
owner. Northern Pac. R. Co. v. Mc- 
Comas, 250 U. S. 387, 39 SCt 546, 63 L. 
ed. 1049 [rev 82 Or. 639, 161 P 562, 162 
P 862). 

[d] Vacant land.—If public land 
was vacant when a patent thereto un- 
der a statute allowing the patenting 
of vacant land would take effect by 
relation, it would establish a complete 
title in the patentce, although the pat- 
entee did not have possession of the 
land prior to possession of others be- 
fore issuance of the patent. Tonopah, 
etc., R. Co. v. Fellanbaum, 32 Nev. 278, 
107 P 882, 35 Nev. 249, 129 P 308, LRA 
1918D 584. 

{e] In Philippines it has been laid 
down in general terms that under Act 
No. 926 a patent issued under the 
Homestead Law has all the force and 
effect of a Torrens title acquired un- 
der Act No. 496. Zarate v. Director of 
i But see Zar- 
ate v. Director of Lands, 39 Philippine 
747 (where the court followed the case 
of Zarate v. Director of Lands, 34 
Philippine 416, under the rule that an 
earlier decision of an appellate court 
is the law of the case, but said that 
the doctrine laid down in the earlier 
decision has been modified by later 
decisions of the Philippine supreme 


court). 
91. U. S.—Dredge v. 


Forsyth, 2 


pee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 499]: 


istence of all facts necessary to entitle the patentee 
to the patent,®°? and divests the department of all 
authority over and control of the land.®? 
ent does not convey the title to land, the description 
of which is inserted after its issuance and delivery, °* 
nor is it evidence of title to land which was not sub- 
ject to disposition by the Uuited States.°® <A patent 
issued to.two or more persons creates presumptively 
a tenancy in common in the patentees.°® 
the original grantee or his legal representatives em- 
braces representatives by contract as well as by op- 
The recitals of a patent are com- 
petent evidence of the facts recited,®® and are to be 
taken as true,®® and an owner of land is chargeable 
with notice of facts recited in a patent to which he 


eration of law.°7 


traces his title. 


Black 568, 17 L. ed. 253; Morgan v. 
Rogers, 79 Fed. 577, 25 CCA 97 [app 
dism 173 U. S. 702 mem, 19 SCt 879 
mem, 43 L. ed. 1185 mem]. 

Ark.—Fordyce v. Woman’s Christian 
Nat. Library Assoc., 79 Ark. 550, 96 
SW 155, 7 LRANS 485. 

Colo.—Scott vy. Buchanan, 64 Colo. 
STL 174 P1123: 

A oe v. Cooley, 3 Mart. N. 

396 

Okl.—Sharp v. Guthrie, 49 Okl. 213, 
152)P 403. 

Wis.—Gilbert v. Auster, 135 Wis. 
581, 116 NW 177. 

[a] Patent imports complete ap- 
propriation and disposition of the 
lands which it assumes to convey. 
Bagnell v. Broderick, 13 Pet. (U. S.) 
436, 10 L. ed. 235; Boardman v. Reed, 
6 Pet. (U. S.) 328, 8 L. ed. 415; Patter- 
son v. Winn, 11 Wheat. (U. S.) 380, 6 
L. ed. 500; Bates v. Herron, 35 Ala. 
117; Masters v. Eastis, 3 Port. (Ala.) 
368; Surget v. Doe, 24 Miss. 118; Per- 
ry v. O’Hanlon, 11 Mo. 585, 49 AmD 
100. 

[b] Condition subsequent will not 
be implied. Morgan v. Rogers, 79 Fed. 
but, 25 COA. 97 (fapp: ‘dism +173). Us S: 
702 mem, 19 SCt 879 mem, 43 L. ed. 
1185 mem]. 

92. Burke v. Southern Pac. R. Co., 
234 U. S. 669, 34 SCt 907, 58 L. ed. 
1527; U. S. v. Beaman, 242 Fed. 876, 
155 CCA 464; Jameson v. James, 155 
Cal. 275, 100 P 700; Gage v. Gunther, 
136 Cal. 338, 68 P 710, 89 AmSR 141; 
Chino Land, etc., Co. v. Hamaker, 39 
Cal Ac s274; 1 78hP2738. 1SeexUstS. wv. 
Oregon, etc., R. Co., 186 Fed. 861 (rec- 
ognizing rule). 

Presumption of regularity see supra 
§ 498. 

93. U. S.—Bicknell v. Comstock, 
113 U.S, 149, 5°SCt 899, 28 1. ed. 962; 
Wie Seva schurz, 102. U5.S..3808,.26 Ta, 
ed. 167; Moore v. Robbins, 96 U.S. 530, 
24 TL. ed. 848; Gibson v. Chouteau, 13 
Wall. 92, 20 L. ed. 534; Wilcox v. Jack- 
son, 13 Pet. 498, 10 L. ed. 264; U.S. v. 
New Orleans Pac. R. Co., 235 Fed. 833, 
149 CCA 145; Linebeck v. Vos, 160 
Fed. 540: Kirwan vy. Murphy, 83 Fed. 
275; 28 CCA 348 [app dism 170 U.S. 
205, 18 SCt 592, 42 L. ed: 1009]; Stim- 
son Land Co. v. Rawson, 62 Fed. 426. 

Alaska.—Johnson vy. Pacific Coast 
SS. Co., 2 Alaska 224. 

Cal.—Southern Pac. R. Co. v. Jack- 
son Oil Co., 164 Cal. 392, 129 P 276. 

Colo.—Anderson v. Woodward, 57 
Colo: 53, 140 P98: 

D. C.--Darlington v. Lane, 46 App. 
465 [rev on other grounds 249 U. S. 
Soleo SCty2o 96ers. 6d. 62915) Une. 
Vv. Lane, 43 App. 494, 

[a] Rule applied, although the pat- 
ent had been issued erroneously. An- 
aerean v. Woodward, 57 Colo. 53, 140 


[b] Annexing conditions and limi- 
tations.—After the government has 
parted with the absolute title to land, 
it cannot annex any condition to that 
title, or limit the use to which the land 
may be devoted, especially after the 
title has passed from the original 
grantee to others. Morgan v. Rogers, 
79 Fed. 577, 25 CCA 97 [app dism 173 
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But a pat- 


A patent to 


Rule of strict construction.” 
ents or grants are to be strictly construed,? 
not subject to the general rule of construction that 
a grant is to be construed most strongly in favor of 
the grantee and against the grantor.* 

What law governs. 
whether title to land has passed from the United 
States must be determined by federal law,® and the 
acts of congress control the force of patents, which 
cannot be varied in their effect by the omission from 
them of statutory provisions, or the insertion of oth- 
ers,° where the United States has not in any way pro- 
vided otherwise, the ordinary incidents attaching 
to a title traced to a patent may be determined ac- 
cording to local] rules,’ provided such rules do not 
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United States pat- 
and are 


While the question as to 


impair the efficacy of the grant or the use and en- 


U. S. 702 mem, 19 SCt 879 mem, 43 L. 
ed. 1185 mem]. 
[c] Certificate of location.—W here 


.a federal statute provides for the issue 


of a certificate of location of public 
land to “a claimant or his legal repre- 
sentatives,” the issuing of a certificate 
to one apparently a legal representa- 
tive leaves the interior department 
functus officio, and without power to 
transmit to the court of claims the 
claim of one asserting himself to be 
the legal representative. Hodge v. U. 
Sa 20 (te Cls 352° 

[d] Issuance of patent to town-site 
trustees (1) does not divest the secre- 
tary of the interior of supervisory con- 
trol over the land, as such trustees are 
officers and agents of the government. 
Bockfinger v. Foster, 10 Okl. 488, 62 P 
799 [aff 190 U. S. 116, 23 SCt 836, 47 
L, ed. 975]. (2) As to townsite entries 
generally see supra §§ 100-135 

fe] Laws governing after issuance 
of patent.—After title has passed from 
the government, the land becomes, 
like all other property in the state, 
subject to state legislation. Buchser 
v. Buchser, 231 U. S. 157, 34 SCt 46, 58 
L. ed. 166. ; 

94. Doe v. McCullough, 155 Ala 
246, 46 S 472. 

95. U. S.—Reno v. Southern Pac. 
Co., 268 Fed. 751 [aff 257 Fed. 450]; 
Northern Pac. R. Co. v. McCormick, 
72 Fed. 736, 19 CCA 165; Nelson v. 
Moon, 17 F. Cas. No. 10,111, 3 McLean 
lee 

Ala.—Tapia v. Williams, 172 Ala. 18, 
54 S 613. 

Mo. arate v. Stewart, 240 SW 206. 

N. M.—Jackman v. ‘Atchison, etc. 
R. Co., 24 N. M. 278, 170 P 1036. 

Oh. ” Haynes v. Jones, 91-Oh. St..197%, 
110 NE 469. 

[a] Question always open.—The 
question whether land included within 
a patent was at the time of the issue 
thereof a part of the public domain or 
subject to such disposition is always 
open for consideration. Northern Pac. 
R. Co. v. McCormick, 72 Fed. 736, 19 
CCA, 165. 

{b] Paramount title —(1) A pat- 
ent for land covered by a paramount 
title does not vest the fee in the pat- 
entee. Reno v. Southern Pace. Co., 268 
Fed. 751 [aff 257 Fed. 450]; Nelson y. 
Moon, 17 F. Cas. No, 10,111, 3 McLean 
319; Jackman v. Atchison, etc., R. Co., 
Zar NVeN 2S lO eS Gs Ela yItes) Ve 
Jones, 91 Oh. St. 197, 110 NE 469. (2) 
So the government cannot issue a pat- 
ent to land which it has already pat- 
ented to another. Reed v. Steward, 
(Mo.) 240 SW 206. 

Invalidity of patent to land previ- 
ously disposed of see supra § 498. 

96. Frisbie v. Marques, 39 Cal. 451 
[aff 101 U. S. 473, 25 L. ed. 800]; Stoll 
v. Gottbreht, 45 N. D. 158, 176 NW 
932, 933 [cit Cyc]. 

97. McQueen v. Flasdick-Black 
Land, etc., Co., 130 La. 1071, 58 S 886. 

[a] Thus an assignee or grantee is 
within the meaning of the recital, and 
the question to whom the certificate or 
patent shall inure is left open to in- 
quiry. McQueen v. Flasdick-Black 
Land, etc., Co., 130 La, 1071, 58 S 886. 


98. Johnson v. Ballou, 28 Mich. 379. 

[a] Thus the recitals in a patent 
are properly received as evidence of 
the time when the lands described in 
it were earned under a grant to the 
state for railroad purposes. Johnson 
v. Ballou, 28 Mich. 379. 
poe Sweatt v. Corcoran, 37 Miss. 

1. Bonner v. Ware, 10 Oh. 
Weeks v. Milwaukee, etc., R. Co.,; 18 
Wis. 501, 47 NW 737; Eaton v. North, 
20 Wis. 449. 

[a] Latent defects.—A purchaser 
of public lands is not affected with 
notice of latent defects in a chain of 
assignments recited in his patent, 
when such assignments purport to 
have been made by the proper persons. 
Bell v. Duncan, 11 Oh. 192. 

2. Strict construction of direct 
grant from congress see supra § 155. 


3. McManus v. Carmichael, 3 
Iowa 1. 
[a] Construction of particular pat- 


ents see Morehouse v. Phelps, 21 How. 
(U..S.) 294, 16 L. ed. 140 [rev 18 Ill. 
472]; Lafayette v. Kenton, 18 How. 
(GOS)4197, ‘15 as 6die3455)" Boulo ov. 
New Orleans, ete; Re Cos 55 Ala, 480; 
Miller v. Grunsky, 141 Cal. 441, 66 P 
858, 75 P 48; Paterson v. Ogden, 141 
Cal. 43, 74 P 443, 99 AmSR 31; Dashiel 
v. Harshman, 113 Iowa 283, 85 NW 85; 
Asher v. Brashear, 90 SW 1060, 28 
KyL 1012; Witt v: Middleton, 86 SW 
968, 27 KyL 831; Church y. Case, 122 
Mich. 554, 81 NW 334; Torre v. Jean- 
in, 76 Miss. 898, 25 S 860 (identity of 
patentee); Baldwin v. Boyd, 18 Nebr. 
444, 25 NW 580; Washington Rock Co. 
v. Young, 29 ‘Utah 108, 80 P 382, 110 
AmSR 666; Lyon v. Fairbank, 79 Wis. 
455, 48 NW 492, 24 AmSR 732; Shep- 
ae v. Wilmott, 79 Wis. 15, 47 NW 

4 Los Angeles v. San Pedro, etc., 
R. Coi, 182) Cal. 652, 189 PB 4495 Me- 
Manus v. Carmichael, 3 Iowa 1. 

[a] Thus there is no presumption 
in favor of a patent to lands issued 
by the land department as against a 
claim that the land was within an 
Indian reservation and not subject to 
disposal as public land. Northern Fac. 
Ri iCor va. Selous Beds 947.) 12s COA 
359 [aff 227 U: Ss 355, 33 Sct 368, 57 
L. ed. 544]. 

Construction of deed against gran- 
tor in general see Deeds § 219 

5. Brothertown Realty Corp. v. 
Reedal, (Wis.) 227 NW 390. 

6. Tonopah, ete., R. Co. v. Fellan- 
baum, 32 Ney. 278, 107 P 882, 35 Nev. 
249, 129 P 308, LRA1918D 584. 

Property and rights included in pat- 
ent see infra § 500. 

What law governs as to lands con- 
veyed bounded on streains or other 
waters see Boundaries ¢ 51. 


7. Brewer-Elliott Oil, ete, Co. v. 
TS 2 CO Ue, 43" SCu NOOmmoy, 
L. ed. 140 [aff 270 Fed. 100]. See 


Los Angeles vy. Los Angeles Farm- 
ing, etc.,,Co,, 152 Calz 645, 93 P 869, 
1135 (question as to what rights go 
to a patentee of land depends not upon 
any supposed adjudication contained 
in the patent, but upon the general 
law of the state where the land is sit- 
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joyment of the property.® 


[§ 500] b. Property and Rights Included.? While 
in general the quantity of land granted must be as- 
certained from, the description in the patent,?% 
usually a patent conveys title to all the lands within 
the established boundaries shown by the official map 
of the government survey to which the patent has 
Patents are subject to the general rule 
of construction that where a subject matter is found 
which may satisfy either part of a repugnant or con- 
tradictory description, but not the whole, that part 
of the description must prevail which is presumed 
to express with most certainty the intention of the 
A description by courses and distances 
must yield to visible or ascertained monuments erect- 
ed as witnesses to limit the bounds of the tract con- 


reference.?? 


parties.1 


uated). 

8. Brewer-Elliott Oil, ete., Co. v. 
U.S. 26000. S; 77, 43. SCt 60, 67 L. ed. 
140 [aff 270 Fed. 100]. 

9. Boundaries as determined by 
surveys in general see supra §§ 52, 53. 

Form and requisites of patent see 
supra § 495. 

What law governs as to lands con- 
veyed bounded on streams or other 
waters see Boundaries § 51. 

10. Gazzam v. Phillips, 20 How. (U. 
S.) 372, 15 L. ed. 958; Tolleston Club 
v. Carson, 188 Ind. 642, 114 NE 629. 

[a] Rule applied.—The quantity 
cannot be controlled by any supposed 
original equity to the whole of the 
quarter section to which a claim might 
have been made before the register 
and receiver. Gazzam v..Phillips, 20 
How. (U. S.) 372, 15 L. ed. 958. 

Construction and operation of deeds 
in general as to property conveyed 
see Deeds §§ 242-277. 

11. Hardin v. Jordan, 140 U. S. 
371, 11 SCt 808, 838, 35 L. ed. 428; Ex 
p. Davidson, 57 Fed. 883; Mann v. 
Tacoma Land Co., 44 Fed. 27 [aff 153 
U.S) 273, 14’ SCt 820,<38 L..ed.°714]7; 


Forsyth v. Smale, 9 F. Cas. No. 4,950,, 


7 Biss. 201, 7 Reporter 262; Kelsey 
v. Lake Childs Co., 93 Fla. 743, 112 
S 887 (per Strum, J.). See Stone- 
wall Phosphate Co. v. Peyton, 39 Fla. 
726, 23 S 440 (holding that the pat- 
ent must be considered as conveying 
the land as actually surveyed); Witt 
v. Middleton, 86 SW 968, 27 KyL 
831; Gilmore v. Lyon Lumber Co., 
159 La. 18, 105 S 85; Gahan v. Lymer, 
196 Wis. 313, 220 NW 532 [foll Gahan 
v. William F. Arndt Co., 196 Wis. 318, 
220 NW 534] (the person who suc- 
ceeds to government title is entitled 
to the land or water within the 
boundaries of his lot). 

fa] Land in another subdivision. 
—A grantee by patent of a legal sub- 
division of land cannot thereby de- 
rive title to land in another legal sub- 
division. Kinsella v. Stephenson, 265 
Ill. 369, 106 NE 950. 

[b] Reference to official plat or 
map.—(1) In gneral, a patent convey- 
ing lands mentioned therein accord- 
ing to the official plat of survey 
makes the plat a part of the grant as 
fully as if the descriptive features 
therein applicable to the limits of the 
land included were written out on the 
face of the patent itself. Chapman, 
etc., Lumber Co. v. St. Francis Levee 
Dist.,, 232 U. S. 186, 34 SCt 297, 58°L. 
ed. 564; Greene v. U. S., 274 Fed. 145 
[certiorari granted 257 U. S. 630 mem, 
42 SCt 92 mem, 66 L. ed. 406. and aff 
260 U.S. 662, 43 SCt 236, 67+L. ‘ed: 
448]; Foss v. Johnstone, 158 Cal. 119, 
110 P 294; Kirch v. Persginer, 87 
Fla. 364, 100 S 166; South Florida 
Farms Co. v. Goodno, 84 Fla. 532, 94 
S 672; Perry v. Caddo Levee Dist., 
132 La. 415, 61 S 511; Round Moun- 
tain Min. Co. v. Round Mountain 
Sphinx Min. Co., 36 Nev. 643, 645, 138 
P71. (2) So, if the tract is fraction- 
al, the words ‘according to the offi- 
cial plat of the survey of said lands 
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veyed,'® and certain boundaries indicated in the 


land ineluded.*4 


tions. 


returned to the General Land-office 
by the Surveyor-General,’ constitute 
a part of the description of the prem- 
ises conveyed, and limit the purchas- 
er to the tract as marked upon tne 
plat of the surveyor-general. Wil- 
son v. Hoffman, 70 Mich. 552, 38 NW 
558 [foll Gazzam v. Phillips, '20 How. 
QUAgS Diuoleyal beta. ede , Sb8an(overr 
Brown v. Clements, 3 How. (U. S.) 
650, 11. L. ed. 767)]. \(3) The expres- 
sion in the patent “according to the 
official plat of the survey of the land 
returned to the General Land Office 
by the surveyor general’ refers to 
the description of the land as well as 
to the quantity conveyed. Sala vy. 
Crane, 31 Ida. .191, 170. P 92... (4) A 
patent issued ‘‘according to the offi- 
cial plat’ is limited by calls for 
bayous noted on the official plat cer- 
tified to the state by the general land 
office and the interior department. 
Cragin. v. Powell,.128 U. S. 691, 9 SCt 
208, 32 L. ed. 566. (5) Where lands 
are granted by patent according to 
the official plat of the survey, one 
sued for trespass could not question 
the owner’s title because of mistake 
in the plat in showing that the sec- 
tion had been surveyed. Pittsmont 
Copper Co. v. Vanina, 71 Mont. 44, 
2210. PAG. (6) Where the United 
States patent to the state conveyed 
land according to official plats of the 
survey, which described the land by 
section numbers and acreage, and the 
total acreage was less than the acre- 
age would have been ‘had it included 
an impassable morass within the 
meander line, such morass remained 
the property of the United States. 
Tolleston Club v. Carson, 188 Ind. 642. 
114 NE 629. (7) And see Boundaries 
§ 50; Deeds § 251. 

[ec] Conflict between patent and 
survey.—(1) Where there is a con- 
flict between the quantity expressed 
in the patent and that shown by the 
survey, the survey will control. 
Stonewall Phosphate Co. v. Peyton, 
39 Fla. 726, 23 S 440. See Miller v 
Grunsky, 141 Cal. 441, 75 P 48, 66 P 
858; Kane.v..Otty,,,25, Or. 531,86 P 
537; State v. Board of Tide Land Ap- 
praisers, 5 Wash. 425, 32 P. 97, 775. 
(2) Plaintiff, who preémpted and ob- 
tained patents from United States 
government on lands’ purchased 
from another, but whose fences did 
not quite correspond to governmen- 
tal descriptions, upon which parties 
had supposedly filed, was entitled to 
recover from one who had taken pos- 
session where he and his predecessors 
in interest had occupied and cultivat- 
ed lands for at least twenty-five years, 
and had put extensive improvements 
thereon and believed that they had 
obtained patents therefor, and it was 
widely known that plaintiff was own- 
er or claimant thereof. Bentley v. 
Jenne, 33 Wyo. 1, 236 P 509. 

{d] Right of patentee as against 
third person.—W'‘here the government 
has parted with a larger acreage than 
it has received payment for by a pat- 
ent to fractional lots abutting on a 


patent will control a recital as to the quantity of 


A patent without any reservations 


or exceptions passes to the patentee everything any- 
wise connected with the soil, forming any portion 
of its bed, or fixed to its surface,t® and hence such a 
patent carries all the minerals in the land.*® 
cial rights or exemptions which might have been, 
but were not, prescribed by congress do not pass 
to the patented: ey 

[§ 501] c. Conditions, Reservations, and Excep- 
A patent containing a reservation of adverse 
claims or of claims under a certain act of congress 
is good and protects the patentee in his possession?® 
but is hable to be superseded by the issuance of a 
patent to or the confirmation of the claim of a claim- 


Espe- 


meandered stream, and the patentee 
takes possession under his patent of 
the lands between the meander line 
and the stream, he will be protected 
in his title and possession as against 
third persons who do not claim title 
from the government. Johnson v. 
Elurst; 10“ ldaw308," C722, (84: 

Correction of mistake in calls of 
patent by reference to plat and sur- 
vey see Boundaries § 143. 

12. Stein v. Ashby. 24 Ala. 521. 

Inconsistent recitals as to subject 
matter in deeds in general see Deeds 


$7258, 
13. Kanne v. Otty, 25 Or. 531, 36 
EDI And see Boundaries §§ i138, 
14. Stein v. Ashby, 24 Ala. 521 


And see Boundaries §§ 122, 147, 159. 

[a] Where iand is granted by le- 
gal subdivisions, the grantee takes all 
the land in the subdivision, and is not 
limited by the number of acres speci- 
fied in the patent. Palmer v. Dodd, 64 
Mich. 474, 31 NW 209. 

[b] Patents for fractional sec- 
‘tions of land facing on a marsh, 
which recite the number of acres 
granted, and refer to the official plat 
of the survey, by which plat the 
marsh is shown as the boundary, 
while the computed areas conform to 
the area included within the surveyed 
lines, without including any part of 
the marsh, must be limited by the 
surveyed boundaries, without includ- 
ing any land which is a part of the 
marsh. Niles v. Cedar Point Club, 
175 U. S. 300, 20 SCt 124, 44.L. ed: 
171 [aff 85 Fed. 45, 29. CCA 5]. 

15. Moore v. Smaw, 17 Cal. 199, 
79 AmD 123; Johnson v. Johnson, 14 
Ida. 561, 95 P 499 [foll sass vy. Ram- 
ey, 14 Ida. 698595 PP o13]. 

Tal Appurtenance.—Swamp, bog- 
gy, and marsh land is properly treat- 
ed as land, and does not pass under a 
patent as an appurtenance to land. 
Lord y. Curry tl Biaw6s; Vass oa 

16. See Mines and Minerals § 115. 

17. Empire Water, etc., Co. v. Cas- 
cade Town Co., 205 Fed. 123,.123 CCA 
355 [rev 181 Fed. 1011]. 

18. Dredge v. Forsyth, 2 Black (U. 
S.) 568, 17 L. ed. 2538. See Hough v. 
Porter, 51 Or. 318, 95 P 732, 98 P 1083, 
102)P 728 Gt is not important by what 
terms reserved interests in land may 
be designated). 

[a] Second patent is valid and 
conveys the title where the land in- 
volved was excepted from an earlier 
patent. Maguire v. Tyler, 8 Wall. (U. 
S.) 650, 19 L. ed. 320. 

[b] Reservation not a confirma- 
tion of title under act referred to.— 
Meehan v. Forsyth, 24 How. (U. S.) 
175, -16 Li. ed. 730 [foll Dredge v. 
Forsyth, 2, Black. (U5 'S:) 563,007 eit 
ed. 253]. 

{[c] Patentee in possession for 
seven years before suit brought will 
be protected against a confirmed 
claim, under the act referred to in 
the patent. Dredge: v. Forsyth, 2 
Black (U..S.) 563, 17 L. ed. 253. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 501-502] 


ant whose rights are within the reservation.2® <A 
right of way for an irrigating ditch acquired pur- 
suant to the act of congress?® is a vested and ac- 
crued right within a clause in a patent saving such 
rights.?1_ A reservation of any interest in lands by a 
federal statute is as effective as if expressly stated 
in the instrument through which title may be assert- 
Where an agricultural patent to public land 
reserves the right of a proprietor of a mining vein 
or lode to extract or remove his ore therefrom should 
it be found to penetrate or intersect the lands grant- 
ed by the patent, the reservation refers only to per- 
sons who are proprietors at the time when the right 
of the patentee attaches to the land.?3 
or exception inserted in a patent, which is not au- 
thorized by the statute, is void,2* and where neither 


ed.?? 


19. Dredge v. Forsyth, 2 Black (U. 
S.) 563, 17 L. ed. 253 [foll Meehan v. 
Forsyth, 24 How. (U. S.) 175, 16 L. 

; Gregg v. Tesson, 1 Black 
CULES i abd OF 117, a. eed: 745) Bryan= v. 
Forsyth, 19 How. (U. 8S.) 384, 15 L. 


ed. 674. 

20. See Waters [40 Cyc 827]. 

21. Farmers’ High Line Canal, 
hes Co. v. Moon, 22 Colo. 560, 45 P 

[a] Custom.—To bring a right of 
way for a ditch or canal within a res- 
ervation in a patent for public lands 
in favor of such rights, when they 
have accrued and vested under local 


customs, laws, and decisions, it 
is not necessary that a local cus- 
tom in the immediate vicinity be 


shown, but it is sufficient if such cus- 
tom is established with reference to 
the state as a whole. Maffet v. Quine, 
93 Fed. 347. 

{[b] Validity of reservation.— 
Reservation by United States, under 
Act Aug. 30, 1890 § 1, of right of way 
for irrigation ditches was held not 
void for uncertainty when construed 
in light of surrounding circum- 
stances. U.S. v. Van Horn, 197 Fed. 
611. 

[c] Construction of statute.—(1) 
The proviso of the act of Aug. 30, 
1890, that in all patents for lands 
hereafter taken up under any law of 
the United States it shall be ex- 
pressed that there is reserved a right 
of way thereon for ditches or canals 
constructed by authority of the Unit- 
ed States, embraces indemnity rail- 
road lands selected under the act of 
July 27, 1866, after the passage of the 
act of 1890. U.S. v. Lane, 46 App. 
CDs2ICL) Lot: (2) The word “con- 
structed,” as used in the act, did not 
limit the reservation to a right of 
way for ditches already constructed, 
but extended as well to those ‘‘to be 
constructed” by the government in 
furtherance of its irrigation scheme 
for the reclamation of arid lands. 
Green v. Willhite, 160 Fed. 755. 

22. Hough v. Porter, 51 Or. 318, 95 
P 732, 98 P 1083, 102 P 728. 

fa] Acts requiring reservations or 


- dedications by statute to be expressly 


stated in a conveyance, while con- 
venient for record, add nothing to the 
legal effect of such reservations in 
the statute. Hough v. Porter, 51 Or. 
318, 95 P 732, 98 P 1083, 102 P 728. 

[b] Entry made subject to right 
of way.—Patentee took subject to 
right of way for power and telephone 
Jine under permit where entry was 
made subject to such right although 
patent did not contain any mention of 
such permit. Swendig v. Washington 
Power Co., 265 U. S. 322, 44 SCt 496, 
68 L. ed. 1036. ¢ 

23. Pacific Coast Min., etc., Co. v. 
Spargo, 16 Fed. 348, 8 Sawy. 645. 

24. Roberts v. Southern Pac. Co., 
183 Fed. 934 [aff 219 Fed. 1022, 134 
CCA 665]; Francoeur v. Newhouse, 
40 Fed. 618, 14 Sawy. 351 [app dism 
145 U. S. 689 mem, 12 SCt 981 mem, 
86 L. ed. 856 mem]; Alaska Cent. R. 
Co. v. Dooley, 4 Alaska 184. 

{a] A like rule applied to a con- 
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A condition 


relating back to 
dition in a patent certificate. Inner- 
arity v. Mims, 1 Ala. 660. 

25. Collins v. Big Horn County, 20 
Wyo. 517, 126 P 465. 

[a] Thus, where neither the act of 
congress of April 11, 1902, directing 
the secretary of the interior to issue 
a patent to a county for a block des- 
ignated on the plat of a town site as 
“Courthouse Square,’ nor the patent 
issued pursuant thereto, contained 
any words of limitation, condition, or 
restriction, the county became the 
owner of the land in fee, without any 
condition that it should continue to 
use it as a courthouse square. Col- 
lins v. Big Horn County, 20 Wyo. 517, 
126 P 465. 

26. Taxation of land held under 
equitable titles before patent see 
Taxation [37 Cyc 867]. 

27. See cases infra this section. 

28. . S—Knapp v. Alexander- 
Hdgar Lumber Co.,' 237 U. S. 162, 35 
SCt 515, 59 L. ed. 894; Sturr v. Beck, 
133°U. Si2d4d, LO: SCt1 350, 133) Ei ed. 
761; Shepley v. Cowan, 91 U. S. 330, 
23 L. ed. 424; Peyton v. Desmond, 
129 Fed. 1, 68 CCA 651. 

Cal.—Haight v. Costanich’, 184 Cal. 
426, 194 P 26; Smith v. Athern, 34 
Cal. 506; Gallup v. Armstrong, 22 
Cal. 480. 

Colo.—Quinn vy. Baldwin Star Coal 
Co., 19 Colo. A. 497, 76 P 552.. See 
Carson v. Cudworth, 26 Colo. A. 131, 
140 P 935 (as to relation back to date 
of issuance of receiver’s receipt). 

Iowa.—Weeks v. Loy, 52 Iowa 202, 
2 NW 1075. 

La.—Steinspring v. Bennett, 16 La. 
Ann, 201; Hood v. Martin, 11 La. Ann. 
552 


Minn.—Nicholson v. Congdon, 95 
Minn. 188, 103 NW 1034. 

Miss.—Orrell v.' Bay Mfg. Co., 83 
Miss. 800, 36 S 561, 70 LRA 881. 

N. M.—Stoneroad v. Beck, 16 N. M. 
754, 120 P 898 [rev on other grounds 
232' U..S21355, 34 SCt 419,158 L.) ed. 
636]. 

Or.—Thompson vy. Thompson, 79 
Or), 513055) Pai9 0: 

[a] Patent can convey no interest 
anterior to its date but it may be 
shown to be connected with and to 
relate back to a previous inchoate le- 
gal title. Jones’ v. Inge, 5 Port. (Ala.) 
327. 

[b] Recovery for injuries.—(1) 
Where a homestead entryman re- 
ceived a patent on consummation of 
his residence, he was entitled to re- 
cover for an injury done to the land 
in the meantime. Scott v. Buchanan, 


64, Golo 571, 117.4. P. 11233" Manitou, 
etc., Co. vi Harris, -45-'Colo: 186, 
101 P 61, 132 AmSR 140. (2) Relief 


to private individuals in respect of 
cutting or removing timber in gener- 
al see supra § 30. 

{c] Patent founded on a void en- 
try and survey does not relate back. 
Stubblefield v. Boggs, 2 Oh. St. 216. 

{d] Death of entryman after final 
proof.— Where a_ homestead entry- 
man during his life complied with all 
requirements of law, including final 
proof required by U. S. Rev. St. § 
2291, the title, on issuance of receiv- 
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the statute directing the issuance of a patent nor a 
patent itself contains any word of limitation, condi- 
tion, or restriction, a condition as to the purpose for 
which the land shall be used will not be implied.?°® 

[§ 502] d. Relation Back.?¢ 
lation is applicable to public land transactions,?7 and, 
where necessary to give effect to the intent of the 
statute or to cut off intervening claimants, the pat- 
ent is deemed to relate back to the time of the in- 
ception of the patentee’s claim to the land,?® and this 
relation back is effective in favor of persons to whom 
the claimant has assigned or transferred his rights 
in the land before the issuance of the patent.2® In 
applying the doctrine of relation back, the patent has 
been regarded under the particular circumstances as 


The doctrine of re- 


the date of entry,?® to the date of 


er’s certificate and patent after his 
death, relates back at least to the 
date of final proof. Gaylord v. Car- 
roll, 70 Or. 481, 142 P 357, AnnCas 
1916A 889. 

{e] Operation and effect.—(1) The 
doctrine of legal title to lands ac- 
guired from the government relating 
back to the inception of the grantee’s 
equity is a pure legal fiction, adopted 
solely to protect and preserve the le- 
gal title subsequently acquired; and 
not to defeat it. Price v. Dennis, 159 
Ala. 625, 49 S 248. (2) The doctrine 
does not apply to make that a wrong 
which was innocent whlen done. 
Richardson v. Midwest Refining Co., 
39 Wyo. 58, 270 P 154. 

29. U. S.—Dunn vy. Barnum, 51 
Fed: 355, 2 CCA 265. 

Ala.—Birmingham Coal, ete., Ce. v. 
Doe, 181 Ala. 621, 62 S 26. 

Cal.—Vail v. Jones, (A.) 277 P 909. 
Sateen le v. Downing, 60 Ind. 

La.—Steinspring v. Bennett, 16 La. 
Ann. 201. 

Mich.,—Fisher v. Hallock, 50 Mich. 
463, 15 NW 552; Clark vy. Hall, 19 
Mich. 356. 

Miss.—Orrell v. Bay Mfg. Co., 83 
Miss. 800, 36S 561, 70 LRA 881. 

Mo.—Organ vy. Bunnell, 184 SW 102, 
nO Aauen Cyc]. 


h.—Magruder.v. Esmay, 35: Oh. 
Sr 221; Douglass v. McCoy, 5 Qh. 
[a] Rule applied although trans- 


fer was by quitclaim or involuntary 
conveyance. Birmingham Coal, etc., 
Co.. v. Doe, 181 Ala. 621,62 S 26. 

[b] Mortgage executed by entry- 
man becomes a lien on the legal title 
to the land upon the subsequent issu- 
ance of the patent. Roberts v. Hud- 
son, 25 Wyo. 505, 173 P 786. 

Effect of issuance of patent on title 
of assignee or transferee in general 
see infra § 567. 

30. U. S.—U. S. v. Clark, 200 U. S. 
601, 26 SCt 340, 50 L. ed. 613 [aff 138 
Fed. 294, 70 CCA 584 (aff 125 Fed. 
774)]; U. 8. v. Detroit Timber, etc., 
Co., 200 U. S. 321, 26 SCt 282, 50 Li 
ed. 499 [aff 131 Fed. 668, 67 CCA 1 
(rev 124 Fed. 893)]; Sturr v. Beck, 
133 U.S. 541, 10 SCt 350, 33 L. ed. 761; 
Dunn v. Barnum, 51 Fed. 355, 2:CCA 
265; Coleman v. Peshtigo Lumber 
Co., 80 Fed. 317; Pacific Coast Min., 
v. Spargo, 16 Fed. 348, 8 
Astrom v. Hammond, 2 
F. Cas. No. 596, 3 McLean 107; Union 
Mill, etc., Co. v. Dangberg, 24 F. Cas. 
No. 14,370, 2 Sawy. 450. 

Ala.—Birmingham Coal, ete., Co. v. 
Doe, 181 Ala. 621, 62 S 26. 

Ariz.—Clark v. Jones, 30 Ariz. 535, 
249 P 551. 

Ark.—Jimmerson y. Fordyce Lum- 
ber Co., 119 Ark. 413, 178 SW 381. 

Colo.—Scott v. Buchanan, 64 Colo. 
571, 174 P1123; Manitou, ete., R. Co. 
v. Harris, 45 Colo. 185, 101 P 61, 132 
AmSR 140; Denver v. Mullen, 7 Colo. 
345, 3 P 693. 

Fla.— Kelsey v. Lake Childs Co., 93 
Fla. 743, 112 S 887 (per Strum, J.). 

Ida.—Boise City v. Wilkinson. 16 
Ida, 150, 102 P 148; Hamilton v. Spo- 
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purchase,*! to the date of filing of an application by 
the assignee of a soldier’s additional homestead cer- 
tificate,?? and to the date of the certificate of loca- 
But a title by relation extends no further 
backward than the inception of the equitable right,** 
and the doctrine of relation never carries a patent 
back to the date of any entry or claim other than 
In the absence of 
any other evidence of the date of the actual sever- 
ance of the land from the public domain, the date of 
the patent must be considered as the time when the 
The right to claim the bene- 
fit of the doctrine of relation may be lost by claim- 


tion.®3 


that upon, which it is issued.?> 


severance took place.*® 


ant’s want of due diligence.** 
[§ 503] e. Conclusiveness.*® 


kazve;.€tc., ky Co., 
408. 
Iowa.—Rankin v. Miller, 43 Iowa 
11; Waters v. Bush, 42 Iowa 255. 
La.—Steinspring v. Bennett, 16 La. 
Ann. 201. ; 
Mich.—Clark v. Hall, 19 Mich. 356. 


3 Ida. 164, 28 P 


Miss.—Orrell v. Bay Mfg. Co., 83 
Miss. 800, 36 S 561,-70 LRA 881. 

Mont.—Pierce v. Chicago, etc. R. 
Co., 52 Mont: 110, 156 P 127. 

Oh.—Magruder v. Esmay, 35 Oh. 
St. 221. 

Utah.—Washington Rock Co. Vv. 


Young, 29 Utah 108, 80 P 382, 110 
AmSR 666. i 

Wyo.—Tendolle v. Eureka Oil Syn- 
dicate, 38 Wyo. 442, 268 P 185, 270 P 
542; Roberts v. Hudson, 25 Wyo. 505, 
IES OL 


31. Cavender v. Smith, 5 Iowa 
157; Cavender v. Smith, 3. Greene 
(Iowa) 349, 56 AmD 541; Fisher v. 


Hallock, 50 Mich. 463, 15 NW 552. 
32. Gilbert v. McDonald, 94 Minn. 

289, 102 NW 712, 110 AmMSR 368 [foll 

Hastay v. Bonness, 84 Minn. 120, 86 


NW 896]. 3 

33. Klein v. Argenbright, 26 Iowa 
493. 

34. Hussman v. Durham, 165 U. 


S. 144, 17 SCt 253, 41 L. ed. 664, , 

[a] Payment of consideration.— 
“If by mistake, inadvertence or fraud 
a certificate of location (which is 
equivalent to a receipt) is issued 
when in fact no consideration has 
been received, no equitable title is 
passed thereby; and a conveyance of 
the legal title does not operate by 
relation back of the time when the 
actual consideration is paid.” Huss- 
man v. Durham, 165 U. S. 144, 148, 
17 SCt 253, 41 L. ed. 664. 

[b] Title does not relate back to 
date of act giving right of entry.— 


Denver v. Mullen, 7 Colo. 345, 3 P 
693. 
35. U. S. v. Detroit Timber, etc., 


Co., 200 U. S. 321, 26 SCt 282, 50 L. 
ed. 499 [aff 131 Fed. 668, 67 CCA 1 
(rev 124 Fed. 393)]; U_S. v. Bagnell 
Timber Co., 178 Fed. 795,.102 CCA 
243; Call. v. Los Angeles-Pacific Co., 
162 Fed. 926; Hamilton v. Spokane, 
eteay BR. Contsuilda. (164728 7 Par408); 
Pheenix Mut. L. Ins. Co. v. Brainard, 
82 Mont. 39, 265 P 10; Lewis v. Rio 
Grande Western R. Co., 17 Utah 504, 
54.P 981. 

[a] Thus (1) where a person se- 
eured cancellation of a prior entry 
and then filed his own entry, later 
securing a patent, his title cannot be 
construed as commencing before his 
entry. Pierce v. Chicago, etc., R. Co., 
52) EMont. 110; 715 6uP 127.7 (2) Wihere 
a desert land entry was canceled after 
the entryman had conveyed, title ac- 
quired under a later homestead pat- 
ent issued to grantor entryman did 
not inure to benefit of one claiming 
under grantee (Rev. Codes [1921] 8§§ 
6867, 6868, 8255). Phoenix Mut. L. 
Ins. Co. v. Brainard, 82 Mont. 39, 265 
P 10. (38) A preémption patent to 
lands over which a railroad was con- 
structed during an occupancy prior 
to that of the preémptor will not re- 


While a patent is 
subject to attack in equity for fraud or mistake,*® 
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where the land department has jurisdiction to dis- 
pose of the land, a patent therefor is both the judg- 
ment of the department as a quasi-judicial tribunal 
and a conveyance of the legal title to the land,*® and, 
unless void on its face,4! is conclusive in a court of 
law,*? and as against all persons whose rights did 
not commence previous to its emanation,** or who are 
not in privity with the paramount source of title,*+ 
as to the land thereby conveyed,*® the qualifications 
of the person to whom the patent was issued,*® the 
title of the patentee, and his performance of the 
conditions required by the act of congress under 
which the patent was issued.4& 


The issuance of a 


patent for land as of a certain class is conclusive as 


late back, so as to divest the railroad 
company of its easement for a right 
of way, although the patent contain 
no reservation of right of way. Lew- 
is v. Rio Grande Western R. Co., 17 
Utah 504, 54 P 981. 


36. Laidlaw vy. Landry, 12 La. Ann. 
alias é 
37. Evans v. Durango Land, etc., 


Co., 80 Fed. 433, 25 CCA 531 [app dism 
19 SCt 875 mem, 43 L. ed. 1178 mem]. 
fa] Thus a patent for public land 
will not be held to take effect as of 
the date of the initial step taken by 
the patentee to obtain a title to the 
land, where it appears that the rights 
by him acquired by such initial step 
were lost by his lack of diligence, and 
the effect cf such relation back would 
be to render accountable for a large 
quantity of coal mined on the land a 
person who had made a cash entry of 
the land after the patentee’s right to 
the land had apparently been aban- 
doned, and who had opened and de- 
veloped mines at large expense, and 
had worked them for several years, 
with the knowledge of the patentee. 
Evans v. Durango Land, etc., Co., 80 
Fed. 433, 25 CCA 531 [app dism 19 

SCt 875 mem, 43 L. ed. 1178 mem]. 

Aas Collateral attack see infra § 
Conflicting patents see infra § 504. 
39. See infra § 511 et seq. 

40. Neff v. U. S., 165 Fed. 273, 91 
CCA 241; King v. McAndrews, 111 
Fed. 860, 50 CCA 29 [rev 104 Fed. 
430]; James v. Germania Iron Co., 
107 Fed. 597, 46 CCA 476 [app dism 
195 U. S. 6838 mem, 25 SCt 786 mem, 
49 L. ed. 356.mem]; New Dunderberg 
Min. Co. v. Old, 79 Fed. 598, 25 CCA 
116; U. S. v. Winona, etc., R. Co., 67 
Fed. 948, 15 CCA 96 [aff 165 U. S. 
463, 17 SCt 368, 41 L. ed. 789]; Pater- 
son v. Ogden, 141 Cal. 43, 74 P 443, 99 
AmSR 31. 

Cross references: 

Conclusiveness and effect of decisions 
in land department in general see 
supra §§ 484-488. 

Land department as. quasi-judicial 
tribunal in general see supra § 447. 

Patent as conveyance of legal title 
in general see supra § 499. 

Presumptions based on patent see su- 
pra § 498. 

41. People’s Water Co. v. Lewis, 
19 Cal. A. 622, 127 P 506. 

42. De Guyer v. Banning, 167 U.S. 
723, 17 SCt 937, 42 L. ed. 340 [aff 91 
Cal. 400, 27 P.761]; Redfield v. Parks, 
L2H S239) 10 SStussi Wsib.wved. 82g 
Johnson v. Towsley, 13 Wall. (U. 8S.) 
72, 20 L. ed. 485; Stringfellow v. Ten- 
nessee Coal, etc., Co., 117 Ala. 250, 22 
S 997; Knabe v. Burden, 88 Ala. 436, 
7 S 92; Case v. Edgeworth, 87 Ala. 
203, 5 S 783; Bates v. Herron, 35 Ala. 
117; Masters v. Eastis, 3 Port. (Ala.) 
368; People’s Water Co. v. Lewis, 19 
Cal. A. 622, 127 P 506; Jones v. Wheel- 
is, 4 La. Ann. 541; Lott v. Prud- 
homme, 3 Rob. (La.) 293 [foll Carter 
v. Monetti, 6 Rob. (La.) 82] (conclu- 
Sive unless attacked for error or 
fraud). 


43. U. S—Hoofnagle v. Anderson, 


to the character of the land,*® and where a grant of 
land by congress provides for the issuance of a pat- 


7 Wheat. 212, 5 L. ed. 437; Bateman 
v. Southern Oregon Co., 217 Fed. 933, 
133 CCA 605. 

Ark.—Frizzell y. Lowe, 174 Ark. 
287, 294 SW 996. 

D. C.—U. S. y. Lane, 43 App. 494. 

La.—Safford v. Albritton, 161 La. 
773, 109 S 486. 

Or.—Reeves v. Oregon Exploration 
Co., 127 Or. 686, 273 P 389. 

44. Christie v. Great Northern R. 
Co., 284 Fed. 702. 

45. Sharp v. Guthrie, 49 Okl. 213, 
152 P 403; Knight v. Leary, 54 Wis. 
459, 11 NW 600. See Le Marchal v. 
Tegarden, 175 Fed. 682, 99 CCA 236 
[rev 152 Fed. 662] (a cash entryman 
of a tract of public land who received 
a register’s certificate which he for- 
warded, and on which' a patent was 
issued’ and recorded in the general 
land office, is constructively, at least, 
charged with knowledge of the de- 
scription therein). 

46. Kansas City Min., ete., Co. v. 

, 3 Ariz.-326, 29. P 9. 
Gibson v. Chouteau, 13 Wall. 
(U. S.) 92, 20 L. ed. 534; Stone v. U. 
S., 2 Wall. (U. S.) 525717 L. ed. 765; 
Hayner v. Stanley, 13 Fed. 217. 8 
Sawy. 214; U. S. v. Mullan, 10 Fed. 
785, 7 Sawy. 466 [aff 118 U. S. 271, 6 
SCt 1041, 30 L. ed. 170]; Haggerty v. 
Annison, 133 La. 338, 62 S 946; Sharp 
v. Guthrie, 49 Okl. 213, 152 P 403. 
See Red Bluff v. Walbridge, 15 Cal. 
A. 770, 116 P 77 (the title to land 
which one deraigns from the govern- 
ment by patent cannot be questioned, 
except by one bringing himself with- 
in ane saving provisions of the pat- 
ent). 

48. U. S.—Burke v. Southern Pac. 
R. Co., 234 U. S. 669, 34 SCt 907; 58 L. 
ed. 1527; Chapman v. School Dist., 5 
F. Cas. No. 2,607, Deady 108. 

Cal.—Peonle’s Water Co. v. Lewis, 
19 Cal. A. 622, 127 P 506. 

Colo.—Anderson v. Woodward, 66 
Colo. 135, 180 P 296, 298 [quot Cyc]. 
oe Lee vy. Gibson, 3 La. Ann. 

S. D.—Redwater Land, ete., Co. v. 
Reed, 26 S. D. 466, 128 NW 702. 

Wis.—Lemieux v. Agate Land Co., 
193 Wis. 462, 214 NW 454 [certiorari 
den 275 U. S. 528 mem, 72 L. ed. 405 
mem, 48 SCt 22 mem]. 

49. West v. Standard Oil Co., 278 
U. S. 200, 49 SCt 188, 73,.L. ed. 265; 
Kerns v. Lee, 142 Fed. 985; Carter v. 
Thompson, 65 Fed. 329; Wight v. Du- 
bois, 21 Med. 693; Cahn v. Barnes, 5 
Fed. 326, 7 Sawy. 48; Paterson v. Og- 
den, 141 Cal. 48, 74 P 448, 99 AmSR 
81; Standard Quicksilver Co. v. Habi- 
shaw, 132 Cal. 115, 64-P 113; Saund- 
ers v. La Purisima Gold Min. Co., 125 
Cal. 159, 57 P 656; Richards v. Wol- 
fling, 98 ‘Cals 195332) Pi 974 Gale ov. 
Best, 78 Cal. 235, 20 P 550, 12 AmSR 
44; Traphagen v. Kirk, 30 Mont. 562, 
77 P 58; Reeves v. Oregon Explora- 
tion Co. L27#Or e686, 273. P $389. 

[a] Homestead patent is conclu- 
sive as to the agricultural character 
of the land as against a subsequent 
mineral claimant of any part of the 
land not known to be valuable for 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ent, the patent when issued and accepted is, in gen- 
eral, conclusive as to the extent of the right passing 
Both the government and the 
grantee, as well as those in privity with him, are 
bound by the recitals of fact properly contained in 
but an opinion of the executive of- 
ficers as to matters of law indicated either by the act 
of issuing the patent or by the recitals contained 
Where a patent issues 
to the person entering the land, “for the use of the 
heirs at law,” of another, and is accepted and ac- 
quiesced in by him, he cannot afterward claim against 


under the grant.®° 


the patent; 


therein, is not conclusive.®? 


the patent. 
[§ 504] f. Conflicting Patents. 


minerals at the date of the patent. 
Standard Quicksilver Co. v. Habi- 
Shaw, 132 Cal. 115, 64 P 113. 

{b] Mineral character of land.— 
(1) The issuance of a patent under a 
grant excluding mineral lands termi- 
nates the department’s jurisdiction, 
and is conclusive determination as to 
character. West v. Standard Oil Co., 
278 U. S. 200, 49 SCt 138, 73 L. ed. 265 
{rev 57 Appe"(D. GC.) 329) 123) Fy (24a) 
750]; People’s Dev. Co. v. Southern 
Pac. Co., 277 Fed? 795 [aff 260° U.'S: 
695 mem, 43 SCt 11 mem, 67 L. ed. 
468 mem]. (2) But the view has 
been taken that a patent excepting 
“all mineral lands” is not conclusive 
that particular land is properly in- 
cluded in the grant (Chicago Quartz 
Min Co. v= Oliver, 75° Cal-194,° 16. P 
780, 7 AmSR 143), (3) and that the 
issuance of a patent to certain lands 
by the United States was not a con- 
clusive adjudication that the lands 
were nonmineral, where the patent it- 
self contained an exception of all 
mineral lands should any be found in 
the tract described (Eastern Oregon 
Land Co. v. Willow River Land, etc., 
Co., 187 Fed. 466 [rev on other 
grounds 201 Fed. 203, 119 CCA 437]). 

50. Barringer v. Davis, (lowa) 112 
NW 208. 

Property and rights included in 
general see supra § 500. 

51. McGarrahan v. New Idria Min. 
Co., 49 Cal. 331 [aff 96 U. S. 316, 24 L. 
ed. 630]; Dean v. Long, 122 Ill. 447, 
14 NE 34; Eaton v. North, 20 Wis. 
449. ) 

[a] Erroneous recitals, the pres- 
ence of which is not required by law, 
are not binding on the grantee. Mc- 
Corkell v. Herron, 128 Iowa 324, 103 
NW 988, 111 AmSR 201. 

{b] Recitals as to estate conveyed 
are conclusive. Sharp v. Guthrie, 49 
Okl: 213, 152 P 403. 

Recitals in patent as evidence in 
general see supra § 499. ; * 
McGarrahan v. New Idria Min. 
. 381 [aff 96 U. S. 316, 24 


Mayall, 45 Minn. 
408, 48 NW 12. 

54.5 Wes. Adams, ve Caray “Smith 
Timber Co., 273 Fed. 652. 

Ariz.—Tombstone Town Site Cases, 
QRAGIA eM Lu 20K 

Cal.—Keeran v. Griffith. 34 Cal. 580; 
Smith v. Athern, 34 Cal. 506. 

Tll.—Garner v. Willett, 18 Ill. 455; 
Gallipot v. Manlove. 2 Ill. 156. 

Mo.-—Magwire v. Tyler, 40 Mo. 406; 
McCabe v. Worthington, 16 Mo. 514 
[aff 16 How. (U.S.) 86, 14 L. ed. 856]. 

Wis.—Parkinson v. Bracken, 
Pinn. 174. 39 AmD 296. : 

[a] Rule applied.—Where evidence 
as to surveys of public lands showed 
that a patent for placer mine and a 
timber patent covered in part the 
same land, the placer patent must 


[50 C. J.—70] 


As between con- 
flicting patents the rule, in the absence of controll- 
ing equities, is that the earlier patent passes the title 
to the exclusion of the later;°* but in equity a junior 
patent will prevail over an older one if the right on 
which it is based is prior;®® and even in an action 
of ejectment it has been held that the court will look 
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seribe.®? 
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behind the patents and ascertain which party had 
the prior equity and give effect thereto.°* 
the title to the public lands has passed out of the 
United States by conflicting patents, there can be no 
objection to the practice adopted by the state courts 
to give effect to the better right in any form of rem- 
edy the legislature or courts of the state may pre- 


Where 


[§ 505] 10. Correction by Courts of Mistakes in 
Patents. It is within the power of the courts to cor- 
rect mistakes in patents where the existence of such 
mistakes is clearly established.®§ 


[§ 506] 11. Recall, Cancellation, or Annulment of 


yield to the prior timber patent. 
Adams v. C. A. Smith Timber Co., 273 
Fed. 652. 

55. Isaacs v. Steel, 4 Ill. 97; Dick- 
inson v. Brown, 17 Miss. 130; McAfee 
v. Keirn, 15 Miss. 780, 45 AmD 331; 
Parker v. Wallace, 3 Oh. 490 [foll 
Parker v. Dunn, 4 Oh. 232]. 

[a] Cognizance of mistake.—The 
earlier patentee will not “be allowed 
to profit by a mistake of the land 
officers of which he was cognizant in 
referring for a description of the land 
to a survey which had been supersed- 
ed before the patent was_ issued. 
Gleason v. White, 199 U. S. 54, 25 SCt 
782, 50 L. ed. 87 [decision construed 
Work v. Read, 56 App. (D. C.) 72, 10 
BE. -(2d) 637). 

Equitable relief in general see infra 
§ 508 et seq. 

56. Smith v. Athern, 34 Cal. 506; 
Weeks v. Loy, 52 Iowa 202, 2 NW 1075. 
See Hood v. Martin, 11 La. Ann. 552. 

[a] Facts not shown by patents.— 
Where two parties have patents for 
the same land, and the decision as to 
which one is valid depends on facts 
not shown by the patents themselves, 
such facts may be shown in an ac- 
tion to establish the validity of one 
patent. Iron Silver Min. Co. v. Camp- 
bell, 185 U. S. 286, 10 SCt 765, 34 L. 
ed. 155: 

[b] Effect of recitals in patents.— 
The Gazzam patent of 1841, and the 
Eslava patent of 1848, being intended 
merely to give Gazzam prima facie 
title, with permission to the HEslava 
heirs to disprove it, such heirs’ ac- 
ceptance of the later patent did not 
admit superior title in Gazzam. Gar- 
row v. Toxey, 171 Ala. 644, 54 S 556. 

.57. Bagnell v.. Broderick, 13 Pet. 
(U. S.) 436, 10 L. ed. 235. See Lude- 
ling v. Vester, 20 La. Ann. 433 Gwhere 
the United States land department 
has approved the list of lands se- 
lected for a state, under a donation 
act, the issuing by such department 
of a-patent of such lands to a person 
claiming a prior equitable title does 
not ipso facto annul a state patent 
of the same lands issued before the 
United States patent, and the state 
court may pass upon the validity of 
the two titles). 

58. Godkin v. Cohn, 80 Fed. 458, 25 
CCA’ 557; ‘Martin v. Brand, 182 Mo. 
116, 81 SW 448; Boyd v. Mammoth 
Spring Impr., etc., Co., 1387 Mo. 482, 
38 SW 964. 

[a] Error in name of patentee.— 
(1) An error in the patent in stating 
the name of the patentee may be cor- 
rected by evidence aliunde identifying 
the true grantee. Martin v. Brand, 
182 Mo. 116, 81 SW 443. (2) Where 
one purchased from the government 
land previously located upon a void 
warrant, and his payment was re- 
ceived by the officers of the land de- 


Patents by Land Department.°? 
public land has been issued, recorded, and accepted, 
all authority or control over the land or the title 
passes away from the land department,®° and from 
the entire executive department of the government,°+ 
and neither the executive nor the land department 
has any power to recall,®? caneel,®* annul,®* or set 


When a patent for 


partment as if made in behalf of the 
prior entryman as a substitute for 
the warrant when in fact the payment 
was individual money of the purchas- 
er, and was made solely in his own 
interest, and the patent subsequent- 
ly issuing to the purchaser named the 
prior locator as patentee, equity 
would, as between the parties, reform 
the patent, by substituting the name 
of the purchaser for that of the prior 
locator. Boyd v. Mammoth Spring 
ie etc., Co., 137 Mo. 482, 38 SW 


[b] Mistake in numbering lots on 
plat.—(1) Where, by a mistake in 
numbering lots on a plat in the lo- 
cal land office, the proper numbers of 
two lots are interchanged and the 
mistake is perpetuated in the patents 
and subsequent conveyances, the pur- 
chasers being misled, not as to the 
land purchased, but as to the proper 
number of the lots, the mistake can 
be corrected as against one who with 
knowledge of the mistake purchases 
with the fraudulent purpose of claim- 
ing according to the proper numbers 
of the lots. Godkin vy. Cohn, 80 Fed. 
458, 25 CCA 557. (2) A remote gran- 
tee may avail himself of the mistake 
(Godkin v. Cohn, supra); (3) and a 
delay of twenty-four years in seeking 
to correct the mistake is not laches, 
where defendant was not prejudiced 
by the delay and there was nothing to 
put plaintiff or his grantor on inquiry 
(Godkin v. Cohn, supra). 

59. Cancellation or annulment by 
peetorey proceedings see infra §§ 514— 
523. 


See supra § 499. 

61. Moore v. Robbins, 96 U. S. 
530, 24 L. ed. 848. 

62. Moore v. Robbins, supra; Le 
Roy v. Clayton, 15 F. Cas. No. 8,268, 
2 Sawy. 493; Le Roy v. Jamison, 15 
F. Cas. No. 8,271, 3 Sawy. 369. Con- 
tra Phillips v. Sherman, 36 Ala. 189. 

63. Moore v. Robbins, 96 U. S. 
530, 24 L. ed. 848; McClure v. U. S., 
187 Fed. 265, 111 CCA 1 [aff 174 Fed. 
510]; Johnson v. Pacific Coast SS. Co., 


2 Alaska 224; Gilmore vy. Sapp, 100 
LEZ Th 
[a] Mutilation of patent and rec- 


ord thereof.—When a patent has been 
executed and recorded, the acts of 
the commissioner of the land office, 
in ordering the return of the patent 
to his office, tearing the seals from it, 
erasing the president’s name from it, 
and mutilating the record of it, are 
nugatory and do not affect the validi- 
ty of the patent or the title of the 
grantee. Bicknell v. Comstock, 113 
WAS. AL49s SISCt 1399; 28h: eds 962: 
64. Moore vy. Robbins, 96 U. S. 530, 
24 L. ed. 848; U.S. v. Stone, 2 Wall. 
CU Soy S20, Lewed. 7655) Stimson 
Land Co. v. Rawson, 62 Fed. 426; 
Oregon R., etc., Co. v. Hertzberg, 26 
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aside*® the patent, even though it was obtained 
fraudulently or unlawfully;®* and the only method 
in which a patent improperly issued can be set aside 
is by judicial proceedings instituted on behalf of the 


United States.°7 


Nonacceptance of patent and consent or request 
But where a patent has issued to one 
who protests against the survey on which it is made, 
and the record shows that he never accepted it, the 
secretary of the interior may recall it,°® and the 
commissioner of the land office has power, with the 
consent of the party in interest, who refused to ac- 
cept the patent on the ground that it was erroneous- 
ly located, and because of defects in the proceedings 
prior to the patent, to recall the patent and order a 
So also where a tract of land located 
under a military warrant is lost, in whole or in part, 
by reason of prior claims the patent may be canceled 
by the land department on the application of the 
patentee,?° and the commissioner of the general land 


of patentee. 


resurvey.°° 


Ort 216537 © 1019: 

65. Johnson vy. Pacific Coast SS. 
Co., 2 Alaska 224; Arnold v. Grimes, 
2 Iowa 1; Lott v. Prudhomme, 3 Rob. 
(La.) 293. 

[a] A like rule protects a grantee 
of public land by act of congress, aft- 
er his rights have been passed upon 
and a record made in the general land 
office showing that, by full compli- 
ance with the requirements of the 
act, the grant has taken effect and the 
granted land has been identified and 
segregated from the body of the pub- 
lic domain. Noble v. Union River 
Moseine R:, Co:, 147 U.S! 165, W3SCt 
271, 37 L. ed. 123; Stimson Land Co. 
v. Rawson, 62 Fed. 426. 

66. U. S. v. Stone, 106 VU. S. 525, 
27 L. ed. 168; Moore v. Robbins, 96 
U. S. 530, 24 L. ed. 848; Stimson Land 
Co. v. Rawson, 62 Fed. 426. 

67. In re Emblen, 161 U. S. 52, 16 
SCt 487, 40 L. ed. 613: Moore v. Rob- 
bins, 96 U. S. 530, 24 L. ed. 848; Gil- 
more v. Sapp, 100 Ill. 297; Bradley v. 
Dells Lumber Co., 105 Wis, 245, 81 
NW 394. 

Suit to cancel see infra §§ 514-523. 

68. Magwire v. Tyler, 8 Wall. (U. 
So )5.0D0504 9. ed. 320: 

aie ee in general see supra § 


69. Le Roy v. Clayton, 15 F, Cas. 
No. 8,268, 2 Sawy. 493. 

70. Nelson vy. Moon, 17 F. Cas. No. 
10,111, 3 McLean 319. 

71. Bell v. Heafne, GU: 
S.) 252, 15 L. ed. 614. 

72. Miller v. Donahue, 96 Wis. 498, 
71 NW 900. 
4 73. U.S.—wU. S. v. Coronado Beach 

Coy 2550 Us 9.472, 41 SCte 378) 26m. Ty, 
ed. 736; Northern Pac. R. Co. v. 
McComas, 250 U.S: 3875 39 SCt 546, 
63 L. ed. 1049 [rev 82 Or. 639, 161 P 
562, 162 P 862]; Diamond Coal, etc., 
COM. Us ioe, ZeolUe 67206, C4 CLO, 
58 L. ed. 9836; Thompson vy. Los An- 
geles Farming, etc., Co., 180 U. S. 
72, 21 SCt 289, 45 L. ed..432 [aff 117 
Cal. 594, 49 P 714]; Barden v. North- 
ern Pac. R.’ Co. 154° U. S2.288) 14 Sct 
1030, 38 L. ed.°992; Noble v. Union 
River Logging R. Co., 147 U. S. 165, 13 
SCC 211," 31 th. 40. 1237 Rien ry 
United Land Assoc., 142 U. S. 161, 
12° SCt 258, 35 Li eds 974: Heath sv. 
Wiallace; 138 WaiS: (573; 1h Set 380, 
34 L. ed. 1063; Lee v. Johnson, 116 
Wien 48.7.6 St 249,° 29, lan edeeb.0% 
Steel v. St. Louis Smelting, etc., Co., 
106 U. S. 447, 1 SCt 389, 27 L. ed. 226; 
St. Louis Smelting, ete., Co. v. Kemp, 
104 U. S. 636,,26 L. ed. 875; Quinby 
v. Conlan, 104 U. S. 420, 26 L. ed. 800; 
We Shiv Schurz, 102. Wy Sos 850.267 La. 
ed. 167; Moore. v. Robbins, 96 U. S. 
530, 24 L. ed. 848; French v. Fyan, 
93 U. S. 169, 28 L. ed. 812; Field v. 


19 How. 


PUBLIC LANDS 


void.*? 


tice.*§ 


Seabury, 19 How. 323, 333, 15 L. ed. 
650, 655; Minter v. ‘Crommelin, 18 
How. $i, 15. Leds 279s Bagnell Wa 
Broderick, 13 Pet. 436, 10 L. ed. 2303 
Boardman v. Reed, 6 Pet. 328, 8 L. 
ed. 415; Patterson v. Winn, 11 Wheat. 
380, 6 L. ed. 500; Staley v. Espenlaub, 
36 F. (2d) 91; Lightfoot v. Temple 
Terraces, 12 F. (2d) 593; People’s 
Dev. Co. v. Southern Pac. Co., 277 Fed. 
794 [aff 260 U. S. 695 mem, 43 SCt 
11 mem, 67 L. ed. 468 mem]; U.S. v. 
Beaman, 242 Fed. 876, 155 CCA 464; 
U. S. v. Cain-Bonness Lumber, ete., 


Co., 215 Fed. 212; Neff v. U. S., 165 
Fed. 273, 91 CCA 241; King v. Mc- 
Andrews, 111 Fed. 860, 50 CCA_ 29 


[rev 104 Fed. 480]; James v. Ger- 
mania Iron Co., 107 Fed. 597, 46 CCA 
476 [app dism 195 U.S. 638 mem, 
25 SCt 786 mem, 49 L. ed. 356 mem]; 
U. S. v. Winona, etc., R. Co., 67 Fed. 
948, 15 CCA 96 [aff 165 U. S. 468, 17 
SCt (368; 44) Ls edss 789]: Garter yy: 
Thompson, 65 Fed. 329; Bouldin v. 
Phelps, 30 Fed. 547; Wight v. Dubois, 
21 Fed. 693; Cowell v. Lammers, 21 
Fed. 200; Cutting v. Cutting, 6 Fed. 
259, 6 Sawy. 396; Le Roy v. Clayton, 
15 F.. Cas. No.. 8,268, 2: Sawy. 493; 
Morgan v. Curtenius, 17 F. Cas. No. 
9,799, 4 McLean 366 [aff 20 How. 1, 
15 L. ed. 823]; Sharp v. Stephens, 21 
F. Cas. No. 12,710, 6 Sawy. 48, 8 Re- 
porter 456. 

Ala.—Phillips v. Sherman, 36 Ala. 
189; Bates v. Herron, 35 Ala. 117; 
Masters v. Fastis, 3 Port. 368. 

Cal.—Huntington yv. Donovan, 183 
Cal, 746, 192 P 543; Hamman v. Milne, 
179 Cal. 634, 178 P 523; Jameson v. 
James, 155 Cal.-275, 100 P:700; Pat- 
erson v. Ogden, 141 Cal. 48, 74 P 443, 
99 AmSR 31; Standard Quicksilver 
Co. v. Habishaw, 132 Cal. 115, 64 P 
113; ‘Saunders vy. La Purisima Gold 
Min. Co., 125 Cal. 159, 57 P 656; Drey- 
fus v. Badger, 108 Cal. 58, 41 P 279; 
Irvine v. Tarbat, 105 Cal. 237, 38 P 
896; Richards v. Wolfling, 98 Cal. 
195, 32 P 971; Alvarado v. Nordholt, 
95 Cal. 116,30 P 211; Gale v. Best, 
78 Cal. 235, 20 P 550, 12 AmSR 44; 
Turner v. Donnelly, 70 Cal. 597, 12 P 
469; Thompson v. Doaksum, 68 Cal. 
593, 10 P 199; O’Connor vy. Frasher, 
56 Cal. 499; Miller v. Dale, 44 Cal. 
562; Bonds v. Hickman, 29 Cal. 460; 
Yount v. Howell, 14 Cal. 465; Boggs 
v. Merced Min. Co., 14 Cal. 279. 

Colo.—Towles v. Meador, 84 Colo. 
547, 272 P 625; Anderson v. Wood- 
ward, 66 Colo. 135, 180 P 296, 298 
[quot Cyc]; Aspen v. Aspen Town, 
Eto Con LU sCOlO lols ovo ao 
P 160; Poire v. Wells, 6 Colo. 406. 


D. C.—U. 8S. v. Lane, 43 App. 494. 
Iowa.—Klein v. Argenbright, 26 
Iowa 493; Harmon v. Steinman, 9 


nove 112; Arnold v. Grimes, 2 Greene 


Patents void on face. 


i 


[§§ 506-507 


office has power to correct a clerical mistake, by can- 
celing a patent in which the christian name of the 
grantee is erroneously stated and which is surren- 
dered by the grantee, and issuing a new patent in 
the true name of the grantee.”+ 
cancellation of a patent by the land department at 
the request of the patentee on ex parte affidavits, 
without notice to a person who, since the patent, has 
purchased a part of the property at a tax sale is 


But an attempted 


[§ 507] 12. ‘Collateral Attack on Patents. A pat- 
ent issued by the land department for land which is 
within its jurisdiction and power of disposition is 
not open to collateral attack’? for either mistake of 
fact or error of law on the part of the land depart- 
ment,‘4 and the patentee can be deprived of his rights 
only by direct proceedings’® in equity’® to which 
he must be a party’? and of which he must have no- 


Where the title to land had 


Ky.—American Assoc. v. Innis, 109 
Ky. 595, 60 SW 388, 22 KyL 1196. 

Mich.—Webber v. Pere Marquette 
Boom Co., 62 Mich. 626, 30 NW 469; 
Bruckner vy. Lawrence, 1 Dougl. 19. 

Miss.—Surget v. Doe, 24 Miss. 118; 
Dixon v. Doe, 23 Miss. 84. See Sweatt 
v. Corcoran, 37 Miss. 513; Carter v. 
Spencer, 4 How. 42, 34 AmD 106. 

Mo.—Frank y. Goddin, 193 Mo. 390, 
91 SW 1057, 112 AmSR 493; Williams 
ve (Carpenter, .(25 Mo. 52;5>, Perry 7¥. 
O’Hanlon, 11 Mo. 585, 49 AmD 100; 
Allison v. Hunter, 9 Mo. 749. 

Mont.—-Pittsmont Copper Co. v. Va- 
nina, 71 Mont. 44, 227 P 46; Horsky v. 
Moran, 21 Mont. 345, 53 P 1064. 

Nebr.—Green v. Barker, 47 Nebr. 
934, 66 NW 1032. 

N. M.—Chavez v. Chavez de San- 
ehez, 7 N.. M. 58; 32° P:137. 

Oh.—Milliken vy. Starling, 16 Oh. 
61. 

Or.—Warner Valley Stock Co. v. 
Morrow, 48 Or. 258, 86 P 369; San- 
ford v. Sanford, 19 Or. 1, 13 P 602. 

S. D.—Redwater Land, etc., Co. v. 
Reed, 26 S. D. 466, 128 NW ‘702; 
Deadwood Bd. of Education v.°Mans- 
field, 17 S. D. 72, 95 NW 286, 106 Am 
SR 771. 

Utah.—Ferry v. Street, 4 Utah 521, 
UP loo Phe 

Wis.—-Mendota Club v. Anderson, 
101 Wis. 479, 78 NW 185; Parkison 
v. Bracken, 1 Pinn. 174, 39 AmD 296. 

[a] Prior equitable title may be 
set up in bar of a suit by the pat- 
entee, according to the practice in 
Missouri, O’Brien vy. Perry, 1 Black 
(GOS.), 182,47 Leeds 114. 

{b] Rule applied.—A patent can- 
not be collaterally attacked because 
it was issued to the administrator of 
a deceased preémptor. Bonds v. 
Hickman, 29 Cal, 460. 

7. Neff iv. Un SEUitosh ed 273409 k 
CCA 241; King v. McAndrews, 111 
Fed. 860, 50 CCA 29 [rev 104 Fed. 
430]; Anderson v. Woodward, 66 Colo. 
135, 180 P 296, 298 [quot Cye]. 
een U. S—aAyers v. U. S., 42 Ct. Cl. 

Cal.—Hamman v. Milne, 179 Cal. 
634, 178 P- 523. 

Minn. —Lamprey v. Mead, 54 Minn. 
290, 55 NW 11382, 40 AmSR 328. 

Mo. —Williams v. Carpenter, 35 Mo. 
52; Allison v. Hunter, 9 Mo. 749. 

Utah. —Ferry v. Street, 4 Utah 521, 
ROP a2 gall) RE Binle 

Attack on, and setting’ aside pat- 
ents by, direct proceedings see infra 
§ 511 et seq. 

76. Arnold v. Grimes, 2 Greene 
(lowa) 77; State v. Bachelder, 5 Minn. 
223, 80 AmD 410. 

77. Lamprey v. Mead, 54 Minn, 290, 
55 NW 1132, 40 AmSR 328 

78. Ayres ve U.S. 42 Ct. Cl. 385, 


Sor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a: 


§§ 507-508] 


passed from the United States before the claim on 
which a patent is based was initiated,’® or where 
the land is reserved from sale and disposition for 
government purposes,*° or dedicated to any special 
purpose,*? or withdrawn from sale and entry as be- 
ing within or subject to selection under a grant in 
aid of railroads or internal improvements, °2 or 1s 
reserved by a claim under a Spanish or Mexican grant 
sub judice,** or where congress has made no provi- 
sion for the disposition of “such land,** or the stat- 
ute under which the patent was issued had previous- 
ly been repealed,®® or the land was known to be of 
a character not subject to an entry such as that on 


79. U. S.—McCreery v. Haskell, 
AO Seis 278 74S City S17i6s | SO eed 
408; Whitney v. Morrow, 112 U.S. €93, 
5 SCt 333, 28 L. ed 871 [aff 50 Wis. 
197, 6 NW 494]; U. S. v. Winona, 


eter GRACO: 467, Hed.) 948;15 CCA. 96 
Café 165 U. S. 463, 17 SCt 368, 41 L. 
ed. 789]. 

2 eo gee v. Westwood, 20 
Ala. 275. 


Cal.—Huntington v. Donovan, 183 
Cal. 746, 192 P 543; Mergerle v. Ashe, 
27 Cal. 322, 87 AmD 76; People’s 
Water Co. v. Perkins, 34 Cal. A. 5138, 
168 P 154. 

Ind.—Dagegett v. Bonewitz, 107 Ind. 
276, 7 NE 900. 

Towa. —Bigelow v. Herrink, 200 
Iowa 830, 205 NW 531; Rankin v. 
Miller, 43 Iowa 11. 

La.—Wiggins v. Guier, 13 La. Ann. 
356. 

Mich.—Butler v. Grand Rapids, etce., 
R. Co., 85 Mich. 246, 48 NW 569, 24 
AmSR 84. 

Mo.—Prior v. Lambeth, 78 Mo. 538. 

Okl.—Spears v. Schaff, 103 Okl. 10, 
229.~P- 505. 

Utah.—Ferry v. Street, 4 Utah 521, 
3 VO See sy i ie 

[a] Burden of proof as to excep- 
tion.— Where an act of congress con- 
firming a claim to land forming a part 
of the public domain provides that 
it shall ‘‘not be so construed as to 
extend to any lands occupied by the 
United States for military purposes,” 
a person claiming the land under a 
patent issued after the date of the 
act must show that the land claimed 
by him was occupied for military 
purposes at the date of the act. 
Whitney v. Morrow, 112 U. S. 693, 5 
SCt 333, 28 L. ed. 871 [aff 50 Wis. 197, 
6 NW 494]. 

80. U. S.—Johnson v. Drew, 171 U. 
S. 93, 18 SCt.800, 43 Led. 8g {aff 
34 Fla. 130,158 780, 43 AmSR 172]; 
Burfenning v. Chicago, CG. HRs CO: 
LES gOS. 3. 25.cL 6 SCt 1013; 41 L. ed. 
175; Morton v. Nebraska, 21 Wall. 
660, 22 L. ed. 639; Stoddard v. Cham- 
bers, 2 How. 284, ahisianed: 269; Reyn- 
olds v. McArthur, 2. Ret» 417, 7 L. ed. 
470; U.S. v. Winona, etc., R. Co., 67 
Fed. 948, 15 CCA 96 fafi 165..U0._S. 
463, 17 sct 368, 41 L. ed. 789]. 

Miss.—Hit-tuk-ho-mi v. Watts, 15 
Miss. 363, 45 AmD 308. 

Mo. —Wright v. Rutgers, 14 Mo. 585; 
Perry v. O’Hanlon, 11 Mo. 585, 49 
AmD 100. k 

Mont.—Monat v. Minneapolis Min., 
etc., Co., 68 Mont. 253, 217 P 342. 

Utah.-—F erry v. Street, 4 Utah 521, 
PePwit2, Li Pest: 

Reservations to United States in 
general see supra §§ 142-150. 

81. Johnson v. Drew, 171 U.S. 93, 
18 SCt 800, 43 L. ed. 88 [aff 34 Fla. 130, 
15 S 780, 43 AmSR 2a Burfenning 
v. Chicago, ete:, R. Cox £63 WLS: bya 
16 SCt 1018, 41 L, ed. "1753 Monat v. 
Minneapolis Min., etc., Co., 68 Mont. 
Zhao e842, 

82. Riley v. Welles, 154 U. S. 578, 
14 SCt 1166, 19 L. ed. 648. 

Withdrawal of railroad aid lands 
from entry or sale in general see su- 
pra §§ 373-380. 

83. King v. McAndrews, 111 Fed. 
860, 50 CCA 29 [rev 104 Fed. 430]; 
U. S. v. Winona, ete., R. Co., 67 Fed. 
948, 15 CCA 96 [aff 165 U. 8. 463, 17 


PUBLIC LANDS 


law.88 


SCt 368, 41 L. ed. 789]. 

Spanish, Mexican, and French 
grants in general see infra §§ 650-713. 

84 King v. McAndrews, 111 Fed. 
860, 50 CCA 29 [rev 104 Fed. 430]; 
Waseane Winona, etc., R. Co., 67 Fed. 
9485.15 CCA 96 [aftil6s UV. Si 463, 17 
sct 368, 41 L. ed. 789]; “Ferry Vv. 
Street, 4 Utah Lape ir 22 712, eR BAe 

85. Schwenke v. Union Depot R. 
Co: % Colo, 512, 4 Ps905. 

86. Kansas City Min., etc., Co. v. 
Clay, 3 Ariz. 326, 29 P 9 (land not sub- 
ject to entry because of known miner- 
al deposits). 

Lands subject to entry or sale in 
general see supra §§ 62-70. 

87. U.S.—Johnson v. Drew, 171 U. 
S. 938, 18 SCt 800, 43 L. ed. 88 [aff 34 
Fla. 130, 15 S$ 780, 43 AmSR 172]; 
Burfenning Vv. Chicago, ete Rr Con 
163 U.S. 321, 16 SCt 1018, 41 L. ed. 
175; Wisconsin Cent. R. Co. v. For- 
sythe, 159 U. S. 46, 15 SCt 1020, 40 L. 
ed. 7; Lake Superior Ship Canal, etc., 
Co. v. Cunningham, 155 U. S. 354, 15 
SCt 103, 39 L. ed. 183; Knight v. U. 
S. Land Assoc., 142 U. S..161, 12 SCt 
258, 35 L. ed. 974; Davis v. Weibold, 
139 WIS. 507, tPeSCty6285535 5 beyied: 
238; Doolan v. Carr, 125 U.S. 618, 8 
SCt 1228, 31 L. ed. 844; Wright v. 
Roseberry, 121 U. S. 488, 7 SCt 985, 
30 L. ed. 1039; St. Louis Smelting, 
ete., Co. v. Kemp, 104 U. S. 636, .26 L. 
ed. 875; Sherman v. Buick, 93 U. S. 209. 
23 L. ed. 849: Morton v. Nebraska, 21 
Wall. 660, 22 L. ed. 639; Best v. Polk, 
18 Wall. 112, 21 L. ed. 805; Reichert v. 
Felps, 6 Wall. 160, 18 L. ed. 849 [aff 
33 Ill. 433]; Easton v. Salisbury, 21 
How. 426, 16 L. ed. 181; Cunningham 
v. Ashley, 14 How. 377, 14 L. ed. 462; 
Ladiga v. Rowland, 2 How. 581, 11 L. 
ed. 387; Stoddard v. Chambers, 2 
How. 284, 11 L. ed. 269; Wilcox v. 
Jackson, 13 Pet. 498, 10 L. ed. 264; 
Polk v. Wendal, 9 Cranch 87, 3 L. ed. 
665; Eastern Oregon Land Co. v. Bros- 
nan, 147 Fed. 807; King v. McAndrews 
111 Fed. 860, 50 CCA 29 [rev 104 Fed. 
430]; Garrard v. Silver Peak Mines, 
82 Fed. 578 [aff 94 Fed. 983, 36 CCA 
6031; US. ve Winona; etc.) RR: Co., oi 
Fed. 948, 15 CCA 96 [aff 165 U. S. 463, 
17 SCt 368, 41 L. ed. 789]; Francoeur 
v. Newhouse, 40 Fed. 618, 14 Sawy. 
351; Nelson v. Moon, 17 F. Cas. No. 
10, 141; 3 McLean 319. 

‘Ala.—Bates v. Herron, 35 Ala. 117; 
Iverson vy. Dubose, 27 Ala. 418; Salt- 
marsh v. Crommelin, 94 Ala. 347; 
Stephens v. Westwood, 20 Ala. 275, 
25 Ala. 716; Haden v. "Ware, 15 Ala. 
149; Crommelin v. Winter, 9 ‘Ala. 594. 

Cal.—Huntington v. Donovan, 183 
Cal. 746, 192 P 548; Standard Quick- 
silver Co. v. Habishaw, 132 Cal. 115, 
64 P 113; Chapman v. Polack, 58 Cal. 
553; Carr v. Quigley, 57 Cal. 394; 
Rosecrans v. Douglass, 52 Cal. 213; 
Doll v. Meador, 16 Cal. 295. 

Colo.i—Poire v. Wells, 6 Colo. 406. 

Fla.—Johnson v. Drew, 34 Fla. 130, 
15 S 780, 43 AmSR 172. 

Ind. —Dagegett v. Bonewitz, 107 Ind. 


276, 7 NE 900. 


Iowa.—Arnold y. Grimes, 2 Greene 


scbiak 
y.—American Assoc. v. Innis, 109 
Ky 595, 60 SW 888, 22 KyL 1196. 
La.—MeGill v. McGill, 4 La. Ann. 
262; Marsh v. Gousoulin, 16 La. 84. 
See State v. Bozeman, 156 La. 635, 101 


12 Utah 174. 
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which the patent is based,** or where, in general, 
there was complete lack of authority to issue the 
patent,*’ a patent for such land is void on its face 
and may be collaterally attacked in an action at 


[§ 508] N. Remedies in Case of Fraud, Mistake, 
or Trust—l. In General. 
the patent was induced by fraud, a suit either to 
cancel the patent,8® or to recover damages for the 
fraud,®° may be maintained by the United States ;°+ 
but the two remedies are inconsistent,9? and the 
United States cannot, therefore, bring both actions.°? 

Application and effect of statute of limitations. 


Where the acquisition of 


S 4 (patents issued by the United 
States government to land owned by 
a state by virtue of her sovereignty 
are void and subject to collateral at- 
tack). 

Mich.—Crapo v. Troy Tp., 98 Mich. 


635, 57 NW 806; Webber v. Pere 
Marquette Boom Co., 62 Mich. 626, 
30 NW 469 


Minn.—Lamprey v. State, 52 Minn. 
181, 53 NW 1139, 38 -AmSR 541, -18 
LRA 670; State v. Bachelder, 5 Minn. 
223, 80 AmD 410. 

Miss.—Dixon vy. Doe, 23 Miss. 84; 
McAfee v. Keirn, 15 Miss. 780, 45 AmD 
331; Hit-tuk-ho-mi v. Watts, 15 Miss. 
363, 45 AmD 308. 

14 Mo. 


eee a ent v. 
Mont.—Monat vy. Minneapolis Min., 
ete:, Co.;..638) Mont. 253, 217 P2342. 
Nev.—Rose v. Richmond Min. Co., 
L7? Nev. 26, 27 P. 1105. 
Utah.—Kahn vy. Old Tel. Min. Co., 
Wash.—Northern Pace. R. Co. v. Mil- 
ler, 20-Wash. 21, 54 P 603. 
ee Milliken vy. Starling, 16 Oh. 


otal The want of authority which 
will make a patent void is a total 
want of authority to issue a patent 
for the subject of the grant, not a 
latent impropriety in exercising the 
authority when the proofs author- 
izing the act are formal and suffi- 


Rutgers, 


cient. Kahn v. Old Tel. Min. Co., 2 
Utah 174. 
[b] Extrinsic evidence.—A patent 


may be shown to be void by extrinsic 
evidence of a want of authority to 
issue it. Lakin v. Dolly, 53 Fed: 333 
[aff 54 Fed. 461, 4 CCA 438] 


Pere See cases supra text and notes 

89. See supra §§ 514-523. 

90. See infra § 510. 

91. U. S. v. Oregon Lumber Co., 
260 U. S. 290, 43 SCt 100, 67 L. ed. 
261; U, S. v. Koleno, 226 Fed. 180, 


141 CCA 178. ‘ 
ye See cases infra text and note 
93. U.S. v. Oregon Lumber Co., 260 
U.S. 290, 43 SCt 100, 67 L. ed. 261. 
{a] Election.—(1) The bringing 
by the United States of a suit in equi- 
ty for cancellation of a patent for 
fraud is an election between incon- 
sistent remedies and it cannot in the 
Same suit join a cause of action for 
damages against one defendant based 


on an affirmance of the patent. U. S. 
v. Bellingham Bay Impr. Co., 6 F. 
(2d) 102 [aff 299 Fed. 869]. (2) 


Where the government brought suit 
to cancel patents under the Timber 
and Stone Act for fraud, and defend- 
ant pleaded limitations, the govern- 
ment had the option of abandoning 
the suit and suing at law, or having 
the pending suit transferred to the 
law side of the court, or of proceed- 
ing with the original case on the is- 
sues as they stood, and where it de- 
liberately chose the latter alterna- 
tive, with knowledge of the facts, its 
election, if not final before, then be- 
came final and irrevocable, and it 
could not, after judgment against it 
on the ground of limitations, sue at 
law for damages. U. S. v. Oregon 
Lumber Co., 260 U. S. 290, 48 SCt 100, 
67 L. ed. 261. (3) Election of reme- 
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The view has been taken that the act of congress 
limiting the time within which suits by the United 
States to vacate or annul patents may be brought®* 
has the effect of validating the patent attacked, as 
against the United States, after the statute has 
barred an action to cancel so as to prevent recovery 
It has been held 
that the validation in such case applies only as 
against the United States,®°® but there is authority 
Such statutes do not apply to 
actions by the United States for damages for 
fraud,°*® or to a suit by it to construe a patent and 
to enforce it as construed,®® or to impress a trust 
upon lands in the hands of the patentee.t 

[§ 509] 2. Cancellation of Certification or List- 
ing to State. An improper certification or listing of 
land to a state may be canceled or set aside at the 
suit of the United States on the ground of fraud or 


by it in certain other actions.°® 


to the contrary.®* 


dies between actions: based on af- 
firmance or disaffirmance of transac- 
tion in gener al see Election of Reme- 
dies § 10. 

94. See intre) § 517. 

Application of statute to suits to 
cancel trust patents for Indian lands 
see Indians § 74. 

95. U.S. v. Chandler-Dunbar Wa- 
ter Power Co., 209 U. S. 447, 28 SCt 
579, 52 L. ed. 881 [aff 152 Fed. 25, 81 
CCA. 221]. See U. Sv. Winona, etc., 
ReeCon los: Ue S463) 476.0 177 See 368, 
41 L. ed. 789 (where the court said: 
“We only refer to them [statute of 
limitations] as showing the purpose 
of Congress to uphold titles arising 
under certification or patent by pro- 
viding that after a certain time the 
Government . should not be 
heard to question them’’). 

Conclusiveness sot patents in gen- 
eral see supra § 5 

Limitations in tate to quiet title 
see infra § 537. 

Validation of claims of persons 
based on reliance cn railroad grants 
in general see supra § 399. 

96. Capron v. West, 201 Cal. 772, 
258 P 83; Capron v. Van Horn, 201 
Cal. 486, 258 P 77. 

[a] Statutes do not validate pat- 
ent (1) as against a person in pos- 
session claiming adverse equitable 
interest. Capron v. West, 201 Cal. 
7172, 258 P 83; Capron v. Van Horn, 
201 Cal. 486, 258 P77. (2) Act Congr. 
March 38, 1891 and Act March 2, 1896 
(applicable to wagon and railroad 
grants), providing that no suit could 
be brought to determine invalidity of 
patents to government land after 
March 2, 1901, were not intended to 
protect grantees of small portions of 
lands patented, as far as the five- 
year period for bringing actions was 
concerned, where the patent was at- 
tacked in time and decreed invalid. 
Huntington v. Donovan, 183 Cal. 746, 
TZ 543. 

97. Minnesota Iron Co. v. Limoges, 
171 Minn. 1, 213 NW 51 [certiorari 
den 275 U. S. 529 mem, 48 SCt 21 mem, 
72 L. ed. 409 mem]. See Bodcaw 
Lumber Co. v. Bonnette, 135 La. 369, 
65 S 493; Iatt Lumber Co. v. Fair- 
cloth, 132 La. 906, 61 S 866 (both to 
the effect that the rights of third 
persons were affected). 


98. See infra § 510. 

99. U.S. v. Joyce, 240 Fed. 610, 154 
CCA 653. 

[a] Statute relative to railroad 


grants not applicable.—It has been 
held that the act of congress of March 
2, 1896, prohibiting actions to an- 
nul patents theretofore erroneously 
issued under railroad grants after 
five years from the passage of the 
act, did not apply in a suit between 
private persons in which a question 
as to title would be determined by the 
interpretation of the patent to the 
railroad company. Van Ness y. Roon- 
ey, 160 Cal. 131, 116 P 392. 
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mistake,” 


1. See infra § 527. 

2. Williams v. U. S., 138 U. S. 514, 

11 SCt 457, 34 L. ed. 1026 [aff 30 Fed. 
309, and foll U. S. v. Hendy, 54 Fed. 
447]; U. S. v. Curtner, 26 Fed. 296; 
U. S. v. Mullan, 10 Fed, T8557 Sawy. 
466 [aff 118 U. s. 271, 6 SCt 1041, 30 L. 
ed. 170]. 
Bill.—Where the allegations 
of a bill filed by the United States to 
set aside a certification of lands toa 
state are of fraud or wrong but they 
also show inadvertence and mistake 
in the certification, the bill may be 
sustained upon the latter grounds, 
although no fraud or wrong is estab- 
lished. Williams v. U. S., 138 U. S. 
514, 11 SCt 457, 34 L. ed. 1026 [aff 
30 Fed. 309, and foll U. S. v. Hendy, 
54 Fed. 447] (holding the facts suffi- 
cient to show mistake). 

Bir eU._S) va Miullans> 10 Weds W837 
Sawy. 466 [aff 118 U. S. 271, 6 SCt 
1041, 30 L. ed. 170). 

[a] Parties.—Bona fide purchas- 
ers holding the legal title to land, un- 
der a voidabie certification to a state 
in aid of railroads, are indispensable 
parties to a suit in equity by the 
United States to annul that title. U. 
S. v. Winona, etc., R. Co., 67 Fed. 948, 
15 CCA! 96 [aff 165 U. S. 463, 17, SCt 
368, 41 L. ed. 789]. 

[b] Suit against transferee alone. 
—Where it is claimed that the title 
to land was illegally acquired from 
the United States by a state, which 
has since granted the equitable, but 
retained the legal, title, the United 
States may sue the holder of the 
equitable title alone to divest him 
thereof. Williams v. U: S., 138 U.S. 
514, 11 SCt 457, 34 L. ed. 1026 [aff 
30 Fed. 309]. 

45 U.S.) ove Winona; Yete:,, (Rs Co, 
67 Fed. 969, 15 CCA 117 Laff 165 U. S. 
483, 17 sce 881, 41 L. ed. 798]. 

fa] Interest of United States 
shown.—The fact that a preémption- 
er, whose claim had been canceled, 
had petitioned the land office for the 
reinstatement of his preémption claim 
to lands which lie within the place 
limits of a land grant railroad, raised 
no presumption that a suit subse- 
quently brought, in the name of the 
United States, to cancel, as errone- 
ous, the certifications of the lands to 
the state under the grant, was for his 
benefit alone; but, on the contrary, 
the government had a direct interest 
in the suit, for if the claims of the 
preémptor were sustained, the gov- 
ernment would receive from him at 
least the minimum price of the land, 
while if they were not sustained the 
government would have the land it- 
self.- Us SS. ve Wanonak etc. nco., 
6% Fed. 969,;,15 CCA 117 faff-165 U. 
S. 483, 17 Sct 381, 41 L. ed. 798]. 

[b] Delay by the United States in 
suing to cancel an erroneous certifi- 
cation of lands to a state in aid of a 
railroad, whereby the railroad com- 
pany is prevented from acquiring in- 


[$§ 508-510 


although the state has already trans- 
ferred the title to private individuals,* and the gov- 
ernment has such a direct interest in such a suit as 
will prevent its becoming barred by limitations or 
estoppel resulting from the negligence of the offi- 
cers of the government.* 
improperly listed to a state and by it patented to 
private individuals, neither the state nor the per- 
sons equitably entitled to the land are necessary 
parties to a suit to set aside listing to state and 
patents issued by state.® 

[§ 510] 3. Action for Damages. 
United States to recover, because of the fraud of the 
entryman or patentee, the value of the lands obtained 
by the latter or damages for fraud has been recog- 
nized,® even though it appeared on the face of the 
false proof made by the entryman that he was not 
entitled to a patent,’ and statutory provisions lim-, 


Where lands have been 


The right of the 


demnity lands in place thereof, raises 
no equitable estoppel against the 
United States. U. S. v. Winona, etc., 
Ry Comet Ped! 969.15 C@AS 117 batt 
ise S. 488, 17° SCt 381, 41 L. ed. 

5. ~~ U. tS: -v. Curtner,726 Feds 296 
[afi 149°U. S: 662,.13 SCt 986, 37 is. 
ed. 890]. 

6 U.S. v. Oregon Lumber Co., 260 
U.S. 290, "43" SCt 1005 67 is edv 26k: 
Pitan v. U. S., 241 Fed. 364, 154 CCA 
244 [aff 224 Fed. 604]; Bistline v. 
U. S., 229 Wed. 546, 144 CCA 6. 

[a] Measure of damages.—(1) In 
general, the measure of damages is 
the same as though the action were 
that of a private individual. Pitan 
v. U. S., 241 Fed. 364, 154 CCA 244 [aff 
224 Fed. 604]. (2) In the case of a 
commuted homestead, the measure of 
damages recoverable by the govern- 
ment is the difference between actual 
value of land and actual value of con- 
sideration received by government un- 
der the contract. Pitan v. U. S., 241 
Fed. 364, 154 CCA 244. (3) Act March 
2, 1896, § 2, limiting the amount of 
recovery to minimum government 
price of the land, deals only with pat- 
ents erroneously issued under a rail- 
road or wagon grant, and such limi- 
tation has no application to an action 
to recover the value of other pub- 
lic lands described in a patent pro- 
cured by fraud. U.S. v. Whited, 246 
U. S. 552, 38 SCt 367, 62 L. ed. 879 
[rev 232 Fed. 139, 146 CCA 831]; Pit- 
an v. U. S., 241 Fed. 364, 154 CCA 244 
[aff 224 Fed. 604]. (4) Recovery of 
interest from defendants who pro- 
cured timber lands by fraud may be 
had notwithstanding lack of diligence 
in discovering fraud. U.S: v. Carl- 
son, 17 F. (2d) 628. (5) The court has 
declined to pass on the question of 
the damages recoverable for fraud 
of a homestead entryman on demur- 
rer to an answer relating wholly to 
the meanure of damages. U. S. v. 
Jones, 232 Fed. 218 [rev on other 
grounds 242 Fed. 609, 155 CCA 299]. 

[b] Evidenée held sufficient to 
warrant the jury in finding fraud by 
defendant in procuring former sol- 
diers to file homestead entries upon 
public lands with the purpose of ac- 
quiring such lands himself, so as to 
entitle the government to recover 
from defendant the value of the lands 
it was thereby induced to patent to 
others. Jones v. U.-S., 258 U. S. 40, 42 
536] 218, 66 L. ed 453 Laff 265 Fed. 


va JJOneS! VnU.. S5o258 Um Set 02 
SCt 218, 66 ve ed. 453 [aff 265 Fed. 
2359; U. S. v. Jones, 242 Fed. 609, 
155 CCA 299 [rev 232 Fed. 218]. 

{a] Instructions.—An instruction 
by the court, which at least had a 
right to express its opinion as to the 
allowance of interest, to allow such 
interest upon the value of timber 
lands procured from the government 
through defendant’s fraud, was not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$§ 510-511] 


iting the time in which suits to cancel the patent 


must be brought® do not apply.°® 


[§ 511] 4. Attack on, or Setting Aside of, Pat- 
The judgment of the land de- 
partment that a certain person is entitled to land 
and its conveyance of the same to him by patent do 
conclude or defeat the rights of 
but the courts may ex- 
amine into equities prior to the patent,!? and where 
a patent has issued to one person for land to which 
another person was equitably entitled, a court of 
equity will go behind the patent. and give effect to 
But a court of equity will 
not interfere with the decision of the land depart- 


ent!°—a, In General. 


not necessarily 
claimants to the land;11 


such equitable right.t? 


PUBLIC LANDS 


ment involved in the issuance of a patent to a par- 


reversible error. Jones v. U. S., 258 
U. S. 40, 42 SCt 218, 66 L. ed. 453 [aff 
265 Fed. 235]. 

[b] Matters to be considered.— 
Perjury in the affidavits as to the 
residence of the entryman was a fact 
to be considered with other elements 
of fraud, although the affidavits 
themselves were insufficient to en- 
title the entryman to a patent, where 
there were charges of fraud in the 
complaint in addition to that of affi- 
davit as to length of residence, and 
where the declaration of residence 
as stated in the affidavit satisfied 
what every one then thought were 
the requirements of the law. Jones 
Voi Sey 208 W140, 42 SC 20185660: 
ed. 453 [aff 265 Fed. 235]. 

8. See infra § 517. 

9. U. S. v. Whited, 246:U. S: 552, 
38 SCt 367, 62 L. ed. 879 [rev 232 Fed. 
139; 146 CCA 331]; Union Coal, etc., 
€o. v. U. S., 247 Fed. 106, 159 CCA 324: 
Ur Sav. Jones) 242 Weds 609,155 CCA: 
299; Pitan v. U. S., 241 Fed. 364, 154 
CCA 244 [aff 224 Fed. 604]; Bistline 
v. U. S., 229 Fed. 546, 144 CCA 6. 

10. Cross references: 
bes to quiet title see infra §§ 534- 
School land patents from state see 

supra § 232. 

Secsos ts grants in general see infra 
5 


Swamp land patents from state see 
supra § 296. 
Town site deeds from trustees see 

supra § 134. 

ii. Pats ; 
Sats eco Waeea a sO Ul. ISieves LOULE 
County Coal Co., 248 Fed. 485. 160 
CCA 495. See Irvine v. Marshall, 20 
How. 558, 15 lL. ed. 994. 

A a v. Fordham, 49 Ala. 

Colo.—Snider v. Ostrander, 26 Colo. 
A. 468, 145 P 283. 
ner po epee v. McCullough, Smith 

lf 

La.—Hennen v. Wood, 16 La. Ann. 


263. 

Miss.—Hester v. Kembrough, 20 
Miss. 659. 

Mo.—Morton v. Blackenship, 5 Mo. 
346. 


Oh.—Strong v. Lehemer, 10 Oh. St. 
3 


Wis.—McCord v. Hill, 111 Wis. 499, 
84 NW 27, 85 NW 145, 87 NW 481. 

fa] Clerical error of register of 
Yand office, in the location of a pre- 
emption claim, will not defeat the 
preémption claim, otherwise good, in 
favor of a subsequent patent issued 
to a third person, who knew of the 
preémption claim at the time of ef- 
fecting his entry and patent. James 
v. Germania Iron Co., 107 Fed. 597, 46 
CCA 476 fapp dism 195 U. S. 638 mem, 
25 SCt 786 mem, 49 L. ed. 356 mem]; 
Climer v. Selby, 10 La. Ann. 182. 

12. Climer v. Selby, supra; Kitt- 
ridge v. Breaud, 4 Rov, 6 an 79,0389 
AmD 512 Strong v. Lehmer, 10 Oh 


St. 93. 

13. U. S.—U. S. Detroit Timber, 
etc., Co., 200 U. S. 321, 26 SCt 282, 50 
135 ed. 499 {aff 131 Fed. 668, 67 CCA 
1 (rev 124 Fed. 393)]; Guaranty Sav. 
Bank v. Bladow, 176 Wess 448, 20 SCt 
425, 44 L. ed. 540 [aff 6 N. D. 108, 69 


NW 41]; Duluth, ete., R. Co. v. Roy, 
LTS We Se58ts 19 SCE 549, 43 L. ed. 820 
[aff 69 Minn. 547, 72 NW. 794]; Bernier 
v. Bernier, 147 We SS. 242, 13 ‘Sct 244, 
37 L. ed. 152; Widdicomb v. Childers, 
124 U. S. 400, 8 SCt 517, 31 L. ed. 427 
[aff 84 Mo. 382]; Baldwin v. Starks, 
10% U.-Ss 463,, 2 Sct 473, 27 L. ed. 526; 
Quinby v. Conlan, 104 U.S: 420, 26 
L. ed. 800; Marquez v. Frisbie, 101 
U. S. 473, 25 L. ed. 800; Moore v. 
Robbins, 96.U. S. 530, 24 L. ed. 848; 
Warren v. Van Brunt, 19 Wall. 646, 
22 L. ed. 219; Johnson v. Towsley, 13 
Wall. 72, 20 L. ed. 485 [foll Samson 
v. Smiley, 13 Wall. 91, 20 L. ed. 489]; 
White v. Cannon, 6 Wall. 443. 18 L. 
ed. 923; Minnesota v. Bachelder, 1 
Wall. 109, 17 L. ed. 551 [rev 5 Minn. 
223, 80 AmD 410 (foll State v. Stev- 
ens, 5 Minn. 521)]; Lindsay v. Hawes, 
2 Black 554, 17 L. ed. 265; Garland v. 
Wynn, 20 How. 6, 15 L. ed. 801; Barn- 
ard v. Ashley, 18 How. 438, 15 L. ed. 
285; Cunningham vy. Ashley, 14 How. 
, 14 L. ed. 462: Howe v. Parker, 
190: (hedFe 38) Pali CEA S46 Cree 
Marchel v. Teagarden, 152 Fed. 662 
[rev on other grounds 175 Fed. 682. 99 
CCA 236]; Manley v. Tow, 110 Fed. 
241; James v. Germania Iron Co., 107 
Fed. 597, 46 CCA 476 [app dism 195 
U. S. 638 mem, 25 SCt 786 mem, 49 L. 
ed. 356 mem]; Moss v. Dowman, 88 
Bedse (Sit Sie COALS 4 ath. WG6mUs ans. 
413, 20;SCt 429, 44 L. ed. 526]; Gar- 
rard v. Silver Peak Mines, 82 Fed. 578 
[aff 94 Fed. 983, 36 CCA 603]; Bogan 
v. Edinburgh American Land Mortg. 
ComGsphedelo cin COAL L2Z San kus= 
sell v. Beebe, 21 F. Cas. No. 12,153, 
Hempst. 704 [app dism 19 How. (U. 
S.) 283, 15 L. ed. 668]; Ware v. Brush, 
29. eit Cas Now LT 171, 1 McLean 533 
fatiald Ret) 93.10 um edt 67210 

Ark.—Wynn v. Garland, 16 Ark. 
440. 


A. 468, 145 P 283. 
Di C—— Une ye ame eb OAD .eliass 
269 Fed. 202 [writ of error dism 258 


U. S. 632 mem, 42 SCt 314 mem, 66 L. 
sor 801 mem]. 
i 49 Fla. 230, 
38 ‘Ss 376. 
Tll.—Danforth v. Morrical, 84 Ill. 


456; 
Rogers v. Brent, 10 Il. 
422. 

BAMA —Harmon vy. Steinman, 9 Iowa 


McGhee v. Wright, 16 Tl. 555; 
573, 50 AmD 


abc il eaney vy. Wilkinson, 
A.. 361, 42 P 735. 

La._-Hall, etc., Lumber Co. v. Jet- 
er l2fetwaw229, 58S 5335) Elennen vy. 
Wood, 16 La. Ann. 263; Cannon v. 
White, 16 La. Ann. 85; nox v. Pui- 
liam, 14 La. Ann. 123; Climer v. 
Selby, 10 La. Ann. 182; Dufresne v. 
Haydel, 7 La. Ann. 660; Kittridge v. 
Breaud, 4 Rob. 79, 39 AmD 512. See 
Hall, ete., Lumber Co. v. Jeter, 127 
La. 329, 53 S 533 (recognizing rule). 

Mich.—Johnson v. Lee, 47 Mich. 52, 
10 NW 76. A 

Minn.—Corbett v. Wood, 32 Minn. 
509, 21 NW 734. 

Mo.—Hedrick v. Atchison, ete., R. 
Co., 120 Mo. 516, 25 SW 759; Hedrick 
Vv. Beeler, 110 Mo. 91, 19 Sw 492; Car- 
man v. Johnson, 29 Mo. 84. See Wal- 
ler v. Von Rhul, 14 Mo. 84. 

\ 


2 Kan. 
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ticular person except to prevent injustice,'* and up- 
on the ground that an antecedent equity of the com- 
plainant was disregarded or overlooked in the is- 
suance of the patent to another.+>. 
adverse claimants to publie land, one of whom has 
initiated his claim in violation of law and the other 
in obedience to law, the courts will sustain the one 
who has observed the law, even though no penalty 
is attached for violation thereof.1® 

Method of attack. The remedy for the wrongful 
and erroneous issuance of a patent for public lands 
is by a direct proceeding by bill in equity to set it 
aside or subject it to the rights of the person equi- 
tably entitled to the-land.!7 


As between two 


Mont.—Love v. Flahiive, 33 Mont. 
348, 83 P 882; Graham v. Great Falls 
Water Power, etc., Co., 30 Mont. 398, 
76 P 8085" Small v. Rakestraw, 28 
BOR yas? 72 P 746, 104 eee 691. 
M. 250, 150 P 917. 

Oh. —-Wallace v. Patten, 14 Oh. 272. 
See Rhodes v. Gunn, 35 Oh. St. 387. 

Okl.—Johnson v. Riddle, 41 Okl. 
759, 139 P 1143 [aff on other grounds 
240°U._S. 467, 36 SCt 398, 60 Te ed. 
152)3 )U.0S. Vv. Citizens’ Trading GOr; 
19 Okl. 585, 93 P 448; Watt v. Amos, 
14 Okl. 178, 79 P 109; Estes v. Tim- 
mons, 12) OKI. 537, 73 P 303 [aff 199 
LOSS BAG SOW DsIbd wal Mdlalile 
Paine v. Foster, 9 Okl. 213, 53 P 109; 
Thornton v. Peery, 7 Okl. 441, 54 P 


649; King v. Thompson, 3 Okl. 644, 
39 P 466. 
Or.—Stewart vy. Altstock, 22 Or. 


AWA. PAS 1S ESSE} 
260. 
Utah.—Kimball_ v. 
Witahyieer eles! Gia 
a Brygger v. Schweitzer, 5 
Wash. 564, 32 P 462, 33 P 388. 

Wis.—Prickett v. Muck, 74 Wis. 
199, 42 NW 256; Bross v. Wiley. 6 
Wis. 485; Lamont v. Stimson, 3 Wis. 
22 62 AmD 696. 

[a] One claiming portion of town 
site adversely to trustees, to whom it 
has been patented, cannot maintain 
an action against such trustees to en-~* 
force a resulting trust in his favor, 
as such trustees are officers and 
agents of the government, and the is- 
suance of a patent to them does not 
divest the secretary of the interior 
of supervisory control over such land. 
Bockfinger v. Foster, 10 Okl. 488, 62 
PCO Maree OOM Sin el Geman Seite 836, 
47 L. ed. 975]. 

14. ane v. Thompson, 3 Okl. 644, 


9 Wall. 


Lee v. Summers, 2 Or. 


McIntyre, 3 


15. Frisbie v. Whitney, 
(CUPS) mal Si, uo. Medi Oossemstarlonny. 
Starr, 6 Walle CU. = 402, 18 L. ed. 
925; Bear v. Luse, 2 F Cas. No. SU alZ/S)5 
6 Sawy. 148; Southern Pac. R. Co. Ve 
Arnold, 162 Cal. 726, 124 P 829; Sac- 
qaumenee Sav. Bank v. Hynes, 50 Cal. 


ie P ae Watt v. Amos, 14 Okl. 178, 79 
Za ‘Gonzales v. French, 164 U. S. 


38, 17 SCt 102, 41 L. ed. 458; Barden 
v. Northern Pac. R. Co., 154 U. S. 288, 
14 SCt 1030, 38 L. ed. 992: Bernier v. 
Bernier, 147 U. S. 242, 13 SCt 244, 37 
Eves Wb 2a Si va Buda, 144 U. 8. 
154, 12 SCt 575, 36 L. ed. 384; Heath 
Vv. Wallace, 138 U.S! 573, 11 SCt 380, 
34 L. ed. 10638; Ehrhardt. v. Hoga- 
[exeropes yy SES ROL SMe sO talsts Oe ibe 
ed. 346; Steel v. St. Louis Smelting, 
ete., Co., LOGEUSS) 4475 LSOt Bison 27 
L: ed. 226; U. S. v. Atherton, 102 U. 
S. 372, 26nEn Led: 213; Marquez Vv. 
Frisbie, LOM S473), 25 L. ed. 800; 
U. S. v. Throckmorton, 98 U. S. 61, 25 
L. ed. 983; Moore v. Robbins, 96 U. S. 
530, 24 L. ed. 848; French v. Fyan, 
Ont Ome) GOS ezoneay ed. 812; Warren v. 
Van Brunt, 19 Wall. Gee Ss) 646, 22 L. 
ed, 219; Johnson v. Towsley, 13 Wall. 
(U. S.) 72, 20 L. ed. 485; Lindsey v. 
Hawes, 2 Black (U. S.) 554, 17 L. ed. 
265; Lytle v. Arkansas, 22 How. (U. 
S.) 1938, 16 L. ed. 306; Garland v. 
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Protection of bona fide purchasers.1® 
a bona fide purchaser from the patentee is entitled 
to protection against the claims of one who had a 
right to the land superior to that of the patentee ;*® 
but a mere statement that the person claiming pro- 
tection “purchased the land in good faith and for a 
valuable consideration without notice of any claim 


Wynn, 20 How. (U..S.) 6, 15 L. ed. 
801; Barnard v. Ashley, 18 How. (U. 
Ss.) 43, 15 L. ed. 285; Cunningham v. 
Ashley, 14 How. (U. ’S.) 377, 14 L. ed. 
462; King v. McAndrews, 111 Fed. 
. 860, 50 CCA 29 [rev 104 Fed. 430]; 
James v. Germania Iron Co. 107 Peay 
597, 46 CCA 476 [app dism 195 U. S. 
638 mem, 25 SCt 786 mem, 49 L. ed. 
356 mem]; U. S. v. Northern Pac. R. 
Co., 95 Fed. 864, 87 CCA 290 [aff 177 
U. S. 435, 20 SCt 706, 44 L. ed. 836]; 
U. S. v. Coos Bay Wagon- -Road Co., 
89 Fed. 151; U. S. v. Mackintosh, 85 
Fed. 333, 29 "CCA 176; U.S. v. Central 
Pac. R. Co., 84 Fed. 218; Kirwan v. 
Murphy, 83 Fed. 275, 28 CCA 348; U. 
S. v. Winona, etc., R. Co., 67 Fed. 948, 
Lo aC CAI 6:. Bogan Vv. Edinburgh 
American Land Mortg. Co., 63 Fed. 
192, 11 CCA 128; Root v. Shields, 20 
F. Cas. No. 12,038, Woolw. 340; John- 
. Pacific Coast SS. Co., 2 Alaska 


[al Injunction.—(1) Since, if the 
right of a prior applicant is denied 
by the issuance of a patent to an- 
other, he has an adequate remedy by 
a suit in equity to have the patent 
issued to a subsequent applicant im- 
pressed with a trust in his favor (see 
infra § 524), (2) he is not entitled to 
an injunction restraining the secre- 
tary of the interior and the commis- 
sioner of the general land office from 
issuing such a patent, and requiring 
them to cancel the entry of a subse- 
quent applicant (Cohen v. Fall, 52 
App. (D. C.) 140, 284 Fed. 734). 

18. In suit for cancellation or an- 
nulment of patent see supra § 523. 

Who are bona fide purchasers in 
general where purchase made: 
After issuance of patent see infra § 

569. 

Before right to patent complete see 
infra § 556. 

Intermediate acquisition of right to 
patent and issuance thereof see in- 
fra § 568. 

19. Janes v. Wilkinson, 2 Kan. A. 
361. 42 P 735. See Graham v. Great 
Falls Water Power, etc., Co., 30 Mont. 
393, 76 P’ 808. 

[a] Facts not showing defendant 
to be a bona fide purchaser see Mc- 
Kenna v. Atherton, 160 Fed. 547. 

20. Bross v. Wiley, 6 Wis. 485. 

1 U.S. SS) Vv. Oregon’ Lume: 
ber’ Co,, 260°U."S. 290, 48 SCt 100, 67 
L. ed. 261; Diamond Coal, etc., Co. 
VWs) coo. Un or 236,134  SCt 50% 
58 L. ed. 936; J. J. McCaskill Co. v. 


De Si i2116-U. “S!"504) 30) SCt 386,954 
ed. 590: Duluth, ‘ete., RR. Covlv: 
Roy. 173 U. S. 587, 19 SCt 549.43 L. 


ed. 820 [aff 69 Minn. 547, 72 NW 794]; 
U. S. v. Beebe, 127 U. ‘8: 338. 8 SCt 
L083, 18:2 us 6d.-121: UU. Sow. San ‘Taq 
einto Tin Co., 125 U. S. 2738, 8 SCt 850, 
BLA edu 4 isn Wat SS. ve Minor, Hl 4; 
S! 2338, 5 SCt 836, 29 L. ed. 110; Quin- 
by v. Conlan, 104 U. S. 420, 26 L. ed. 
800; Johnson y. Towsley, 13 Wall. 72, 
20 L. ed. 485; Minnesota v. Bach- 
elder, 1 Wall: 109, 17 L. ed. 551 [rev 
5 Minn. 223, 80 AmD 410 (foll State 
v. Stevens, 5 Minn. 521)]; Garland 
v. Wynn, 20 How. 6, 15 L. ed. 801; U. 
S. v. Frick, 244 Fed. 574 [aff 255 Fed. 
612, 166 CCA 646]; U. S. v. Southern 
Pac. Co., 225 Fed. 197; U.S. v. Belts, 
192 Fed. 708; U.S. v. Mills, 190 Fed. 
513, 111 CCA 345, 42 LRANS 752; U. 
S) v2 Robbins; Vo7tihed-999%" Us. (S2ov. 
Gentral Pac. R. Co., 84 Fed._218; U. 
S. v. Winona, etc., R. Co., 67 Fed. 948, 
15nCOA+96 Matt 165, UWS e463, 21:7 Set 
368, 41 L. ed. 7891: U.S. v. Williams, 
30 Fed. 309 [aff 188 U. S. 514, 11 SCt 
AST roel, iedaelOZ6 jue Ue Sie ve aeonaet 
Coal, etc., Co., 18 Fed. 708; Mezes v. 


PUBLIC LANDS 


In general 


Greer, “7 F. ‘Cas. 
401 [aff 24 How. (U. S.) 268, 16 L. 
ed. 661]; Stevens v. Sharp, 23 F. Cas. 
No. 13,410, 6 Sawy. 113. See Ayres 
Ne MORSE 429 Ctra Cl 38h. 

Ark.—Green v. Clyde, 80 Ark. 391, 


sre hs 437; Wynn v. Garland, 16 Ark. 
‘ 332, 


‘Cal.—Mery v. Brodt, 121 Cal. 
53 P 818. 

Fla.—Smith v. Love, 49 Fla. 230, 38 
Rou: Chesser v. De Prater, 20 Fla. 

I1l.—-Rogers v. Brent, 10 Ill. 5738, 50 
AmD 422. 

Towa.—Farber v. Levi, Morr. 372. 

La.—Cannon v. White, 16 La. Ann. 
85; Kittredge v. Breaud, 4 Rob. 79, 
39 AmD 512. 

Minn.—Corbett v. Wood, 32 Minn. 
509, 21 NW 734. 

Mo.—Carman v. Johnson, 29 Mo. 84. 

Okl.—Lynch v. U. S., 13 Okl. 142, 
73 P1095; Estes v. Timmons, 12 Ok]. 
53%, 18 P303ifatl-199) Ges, 3915126 Set 
85, 50 L. ed. 241]; Thornton v. Peery, 
7 OkKl. 441, 54 P 649; Paine v. Foster, 
9 Okl. 213, 58 P 109; King v. Thomp- 
son, 3 Okl. 644, 39 P 466. 

Or.—Sanford v. Sanford, 19 Or. 1, 
TSP COZ Starr, wea stark, 2VOrns 118 
[rev on other grounds 6 Wall. (U. S.) 
402,18 L. ed. 925]. 

Utah.—Parley’s Park Silver Min. 
Co; vw. Kerr, 3. Utah. 23:5; °2>P +709" Fatt 
130.U-S. 256, 9 SCt 511, 32 L. ed. 906]. 

Wis.—Empey v. Plugert, 64 Wis. 
603. 25 NW 560; Lamont v. Stimson, 
3 Wis. 545, 62 AmD 696. 

fa] Fact that fraud was commit- 
ted by officers of United States does 
not preclude a cancellation of the 
patent at the instance of the govern- 


No. 9,520, McAll. 


ment) Moffat. v. GUUS, 1412) WES 24; 
do. SOt VOM28" Le ede 623: 
[b] Nature of fraud.—(1) The 


frauds for which courts will set aside 
a patent granted by the United States 
in the regular course of proceedings 
in the land office are frauds extrinsic 
or collateral to the matter tried and 
determined, upon which the patent is- 
sued, and not fraud consisting of per- 
jury in the matter on which the de- 
termination was made. LORS. Me 
White, 17 Fed. 561. 9 Sawy. 125 [app 
dism (122 50. S$: 647) °305 Li "ed. LOEey: 
Kennedy v. Dickie, 34 Mont. 205, 85 
P 982. See U. S. v. Throckmorton, 98 
U. S. 61, 25 L. ed. 93; Cragie v. Rob- 
erts,” 6) Cals A. '809.-92> PEO <62) 31m 
such case the fraud must be such as 
prevented claimant from fully pre- 
senting his side of the controversy. 
Christie v. Great Northern R. Co., 284 
Fed. 702; Jameson v. James, 155 Cal. 
275, 100 P 700; Cragie v. Roberts, 6 
Cal, A. 309; 92:.P 97. 

The fraud or imposition must 
affected the determination, 
would otherwise have been in 
favor of the defeated party. The 
mere fact that fraud or imposition 
were practised on the department is 
not sufficient. Thornton v. Peery, 7 
Okl. 441, 54 P 649. 

[d] Immaterial matters.—(1) 
Where, at the time of a homestead 
entry and final proof, the land was in 
fact nonmineral and subject to agri- 
cultural entry, the patent issued was 
not subject to cancellation because 
the entryman made false oath that 
there was no known mineral there- 
on, since he secured nothing to which 
he was not otherwise entitled. U.S. 
v. Dougherty, 277 Fed. 451. (2) 
Where an entryman on public lands 
was entitled to a patent despite tem- 
porary absences, his statement in his 
final proof that he had not been ab- 
sent from the homestead did not, in 


[§§ 511-512 


of said plaintiff to the same or any part thereof” is 
not a sufficient statement of his right to entitle him 
to protection as a purchaser in good Palbanes 

[§ 512] b. Grounds of Attack on Patent. 
patent for public land may be attacked or im- 
peached on the ground that its issuance was pro- 
cured by fraud,2! misrepresentation,?? or imposi- 


A 


view of circumstances, warrant can- 
cellation of patent. U.S. v. Ander- 
son, 238 Fed. 648. (3) Where land 
patented to a railroad company had 
Fee vionely been classified by thie de- 
partment pursuant to statute as non- 
mineral, and the classification ap- 
proved, which rendered it final except 
for fraud, fraud, to invalidate the 
patent, could not be predicated on af- 
fidavit of the agent of the railroad 
company to the list filed for patent, 
that land was vacant, unappropriated 
and not interdicted mineral land, 
which affidavit was not required, and 
did not affect the action of the de- 
partment. Filecher v. UD. S., 7 F. (2d) 
519 [aff sub nom. U. S. v. Northern 
Pach R.Cos) We (Zd)ms34: 

{e] Intent.—(1) Personal fraudu- 
lent intent is unnecessary where 
what patentee did operated as fraud 
in law. U. S. v. Woolley, 262 Fed. 
518. (2) But an applicant for the 
purchase of an isolated tract of pub- 
lic land under the act of Febr. 26, 
1895, was not chargeable with fraud 
because he made an affidavit that the 
land was not occupied by anyone hav- 
ing color of title thereto, although a 
portion of the land was at the time 
occupied by an Indian, who did not 
have color of title, or because of a 
failure to state the fact of such oc- 
cupancy, in the absence of an actual 
fraudulent intent, notwithstanding a 
rule of the department to refuse all 
applications for the purchase of land 
so occupied, there being no presump- 
tion that applicant had knowledge of 


such rule U v. Casterlin, 164 
Fed. 437. 
[f] Fraud not shown.—Where a 


deed of land to the United States had 
been in fact recorded, although it 
bore a false certificate of acknowl- 
edgment and the grantors had never 
refused to acknowledge the deed, nor 
had the government been deprived of 
the land, and there was no reason to 
fear it would be, the grantors’ failure 
to acknowledge was at most a breach 
of contract, and the false acknowl- 
edgment was not such deception as 
would entitle the United States to 
rescind a patent for lieu land Se 
in place of that conveyed. U. S. 
Conklin, 169 Fed. 177 [aff 177 Fed. 55, 
100 CCA 473). 

[fg] Question of law or fact.— 
When testimony is conflicting, 
whether fraud was committed in re- 
spect of a homestead entry is a ques- 
tion of fact to be determined from 
the facts and circumstances of each 
particular case. Brandt vy. U. S., 198 
Fed. 449, 117 CCA 208. 

22. Brown v. U. S., 36 F. (2d) 1613 
Parley’s Park Silver Min. Co. v. Kerr, 
3 Utah 235, 2 P 709 [aff 130 U. S. 256, 
9 SCt 511, 32 LL. ed. 906]. 

[a] A patent conveying’ mineral 
lands (1) knowingly purchased as 
agricultural lands will be canceled. 
Wie SAA Ole Pac. R. Co., 84 Fed. 
218; U.S. v. Culver, 52 Fed. 81. (2) 
But the patent under the Homestead 
Law may not be avoided on the 
ground that the land was mineral 
land, unless conditions were such as 
to make that fact clear to entrymen 
and others familiar with the land. 
U. S. v. Beaman, 242 Fed. 876, 155 
CCA 464. (3) To permit the avoid- 
ance of a patent on the ground that 
the land was mineral, it must appear 
that the known conditions were such 
as to engender the belief that the 
land contained mineral deposits jus- 
tifying expenditures for their extrac- 
tion. Diamond Coal. ete... Co. v. U. 
S., 233 U. S:' 236,34 SCt 507, 58 L. ed 


pe ade das Ee See Se eS 2 ee Se ee ee ee ee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion,*® or was the result of inadvertence,?* mistake,2® 
or error of law;?® or because in issuing such patent 
the land officers acted without authority of law,27 as 
where the land conveyed was by law reserved from 
sale,?* or had been previously sold to another per- 
son;*® where a person other than the patentee was 
equitably entitled to the land;?° or where the pat- 
entee had not complied with the law so as te become 


entitled to a patent.?! 


Perjured testimony in contest. The mere fact that 
perjured testimony was introduced on behalf of the 
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is not sufficient ground for equitable relief against 
the decision of the department,?? where the other 
party had an opportunity to meet such testimony 
and took all the appeals allowed by law,?? according 
to same eases, although relief may be granted upon 
a showing that there was no other evidence to sup- 
port the findings.*4 ; 

[§ 513] c. Who May Attack Patent in General. 


A patent conveying land which was a part of the 


prevailing party in a contest in the land department 


VSonlare LIU Mede7is6; 102, CCA 272). 
U. S. v. Southern Pac, Co., 260 Fed. 
511. (4) Patents to lands executed 
under Timber and Stone Act June 3, 
1878 §§ 1-3, and the Act of June 6, 
1900, relating to forest lieu selections, 
cannot, in view of Rev. St. § 2302, be 
set aside because land was. subse- 
quently found to contain minerals, 
where that fact was not known at 
time of execution of patents. U.S. v. 
Porter Fuel Co., 247 Fed. 769, 159 CCA 
627. (5) Where a railroad company 
was required to attach to its selec- 
tion list an affidavit of its land agent 
setting forth that the lands had been 
examined and to the best of his 
knowledge were not of mineral char- 
acter, the agent, in a suit to set aside 
the patent on the ground that the 
lands were valuable for minerals, 
must be charged with knowledge of 
facts which an examination would 
have disclosed, as well as all facts 
known to the railroad company’s 
geologists and employees. Southern 
Pacific Co. v. U. S., 249 Fed. 785, 162 
CCA 19 [rev on other grounds 251 U. 
mile gO AS Cte 41064 Bl tele Oca 6D 
Exclusion of mineral lands from en- 
try in general see supra § 68. (7) 
Exclusion of mineral lands from. rail- 
road grants in general see supra §§ 
339-344. P 

[b] Limitations as to inquiry by 
court.—In a suit by the United States 
to cancel defendants’ patents to cer- 
tain lands on the ground that de- 
fendants. as preémption entrymen, in 
their affidavits and proofs falsely 
represented that the lands were for 
their own exclusive use and benefit, 
the inquiry of the court could not 
extend beyond the good faith and 
truth of the statements required by 
Rev. St. § 2262, of the entryman at 
time of making entry. U. S. v. Val- 
ley Land, etc., Co., 258 Fed. 93. 

23. Duluth, etc., R. Co. v. Roy, 173 
U. S. 587, 19 SCt 549, 43 L. ed. 820 
{aff 69 Minn. 547, 72 NW 794]; Quin- 
by v. Conlan, 104 U. S. 420, 26 L. ed. 
800; Minnesota v. Bachelder, 1 Wall. 
(U. S.) 109, 17 L. ed. 551 [rev 5 Minn. 
223, 80 AmD 410 (foll State v. Stev- 
ens, 5 Minn. 521)]; Wynn_v. Gar- 
Jand, 16 Ark. 440; Estes v. Timmons, 
12 Okl. 537, 73 P 303 [aff 199 'U. S. 391, 
ed. 241). Paine. N. 
Foster, 9 Okl. 213, 58 P 109; Thornton 


v. Peery, 7 Okl. 441, 54 P 649; King 
v. Thompson, 8 Okl. 644, 39 P 466: 
Sanford v. Sanford, 19 Or. 1, 13 P 
602. 


[a] Grounds for avoidance not 
shown.—Where a full abstract of ti- 
tle to land tendered the United States 
in exchange for lieu land was fur- 
nished, that the grantors did not have 
an unincumbered title to land offered 
in exchange, in the absence of fraud, 
did not entitle the government to re- 
scind a patent granted for the lieu 
land, as “ownership” of land author- 
ized to be conveyed in exchange does 
not imply perfect title. U.S. v. Conk- 
jin, 169 Fed. 177 [aff 177 Fed. 55, 100 
CGA 4731. 

24. Duluth, etc., R. Co. v. Roy, 173 
U. S: 587, 19 SCt 549, 43 Lis ed. 820 
[aff 69 Minn. 547, 72 NW 794]; Ger- 
mania Iron Co. v. U. S., 165 U. S. 379, 
17 SCt 337, 41 L. ed. 754; Williams 
Vel Sy Lose Seb1l4) Li SCr1457, 
84 L. ed. 1026; Stone v. U. S., 2 Wall. 
(U.S) 525,17 L. ed.-765;" U.S. “v: 


Mills, 190 Fed. 513, 111 CCA 345, 42 
LRANS 752; U.S. v. Laam, 149 Fed. 
581; Green v. Clyde, 80 Ark. 391, 97 
Sw 437, 

25. U. S.—Duluth, ete, R. Co. v 
ROY nllor Use Se Doin Lowel S490 t4e. i, 
ed. 820 [aff 69 Minn. 547, 72 NW 794]; 
Hedrick v. Atchison, etc., R. Co., 167 
U. S. 673, 17 SCt 922, 42 L. ed. 320; 
Germania Iron Co, v..U.S.,.165 US. 
309y AT SCtr88i, 41 pin ed. DAs ye WW Il= 
Mam SNe Ss. oo WSO. Oke, dee SOL 
457, 34 L. ed. 1026; U. S. v. Beebe, 127 
Ui Sr Soo, uS oct. LOSS, 2 lun ed. Les 
Un Sw.V-.52an, JacintosriniCo,0125 U.S. 
273, 8 SCt 850, 31 L. ed. 747; West- 
CUNT EAC wins OOM Ve Uhm ous LO SaO mst LO, 
2 SCt 802, 27 L. ed. 806; Hughes v. U. 
S., 4 Wall. 232, 18 L. ed. 303; Stone 
Wer Un ty eee Viele o Dy al 1s CC wa lo or 
Northern Pact Re COw avs Ula Sneek od. 
Hed. (947,112) CCA. 359) Taff. 227) U.S. 
355, 33 SCt 368, 57 L. ed. 544]; U.S. 
v., Mills, .190 Fed., 513, 111 ‘CCA: 345, 
42 LRANS 752; U.S. v. Gridley, 186 
Fed. 544; Northern Pac. R. Co. v. U. 
S., 176 Fed. 706, 101 CCA 117 [app dism 
223 U. S. 746 mem, 32 SCt 533 mem, 56 
L. ed. 640 mem]; U.S. v. Laam, 149 
Fed. 581; Sage v. U. S., 140 Fed. 65, 
71 CCA 404 [app dism 209 U. S. 552, 28 
SCG. Si) 02h ds, Cds O2ciie eS ueve VVil— 
nona, etc., R. Co., 67 Fed. 948, 15 CCA 
96 [aff 165 U. S. 463, 17 SCt 368, 41 L. 
ed. 789]; U. S. v. Reed, 53 Fed. 405. 

Ark.—Green v. Clyde, 80 Ark. 391, 
es 437; Wynn v. Garland, 16 Ark. 
440. 

Ind.—Moyer v. McCullough, Smith 
a a 

Okl.—Estes v. Timmons, 12 Okl 
538d, ve P 303 Laff 199-U., S.-391; 26 5SCt 
85, 50 L. ed. 241]; Paine v. Foster, 
SP OK. cow Dorm. helo. 

Or.—Sanford v. Sanford, 19 Or. 1. 
13 P 602. 

Utah.—Parley’s Park Silver Min. Co 
vy. Kerr, 3 Utah 235, 2 P-709. [aff 130 
U.S. 256, 9 SCt 511, 32 L. ed. 906). 

26." UF iS. ve Polang,, 251 U Sa 221, 
40 SCt 127, 64 L. ed. 236 [rev 231 Fed. 
810, 145 CCA 630]; Baldwin v. Starks, 
TOT OAS: M4639 2 2S Ct et (3 wii Shed), 
526; Quinby ‘v. Conlan, 104 U. S. 
420, 26 L. ed. 800; Marquez v. Fris- 
bie, 101 U. S. 473, 25 L. ed. 800; Min- 
nesota v. Bachelder, 1 Wall. (U. S.) 
109, 17 L. ed. 551 {rev 5 Minn. 223, 
80 AmD 410 (foll State v. Stevens, 5 
Minn. 521)}; U.S. v. Debell, 227 Fed. 
760, 142 CCA 284; Manley v. Tow, 110 
Fed. 241; Moss v. Dowman, 88 Fed. 
181, 31 CCA 447 [aff 176 U. S. 413, 20 
St 7429) 9445 Leeds. 52645 UL Sw 
Winona, ete., R. Co., 67 Bed. 948, 15 
CCA 96 Lag 16S, Se s6s Le SCr 268, 
41 L. ed. 789]; Hess v. Bolinger, 48 
Cal. 349; Parsons v. Venzke, 4 N. D. 
452, 61 NW 1036, 50 AmSR 669 [aff 
164 U. S. 89, 17 SCt 27, 41 L. ed. 360]; 
Ur Sy ve_Citizens Trading Co...) 19 OK). 
585, 93 P 448; Gourley v. Countryman, 
18 Okl. 220, 90 P 427; Thornton v. 
Peery, 7 Okl. 441, 54 P 649; King v. 
Thompson, 3 Okl. 644, 39 P 466. 

[a] Rule applies whether or not 
mistake was attended by fraud or mis- 
take of fact. Kerns v. Lee, 142 Fed. 
985. 

{[b] Error of law must distinctly 
appearn.—Hosmer v. Wallace, 47 Cal. 


461. 
27 S. v. Missouri, ete., R. Co.. 
858, 12 SCt 13, 35 L. ed. 


eu: 
141 U. S. 
S$, 118 'US.-271,'6 


766 [rev 37 Fed. 68] 
28. Mullan v. U. 


public domain cannot be attacked or impeached by 
a person having no interest in the land;?> but is 


SCt 1041, 30 L. ed. 170 [aff 10 Fed. 
785, 7 Sawy. 466]; Stone v. U. S., 2 
Wally CU Si).525) 170 ied.165cabees: 
v. Culver, 52 Fed. 81; Lynch v. U. S., 
13 Okl. 142, 73 P 1095. 

Reservations to United States in 
general see supra §§ 142-150. 

29. Hughes y. U.S., 4 Wall. (U. S.) 
232, 18 L. ed. 308. 

30. U. S.—Northern Pac. R. Co 
vai MeComas,. 250) U. 1S: . 387,39) St 
546, 63 L. ed. 1049 [rev 82 Or. 639, 
161 P 562, 162 P 862]; Germania Iron 
Co... Vv. Ur S., 165 UnS3t on les Ot sam 
41 L. ed. 754; Gonzales v. French, 164 
UU. S.. 338) 17 SC. 1027 40. he ted 456: 
Bernier v. Bernier, 147 U. S. 242, 13 
SCt 244, 37 L. ed. 152; U.S. v. Beebe, 
2k WU. jS, 338, 8 SCt L08sia32etueneds 
121; Moore v. Robbins, 96 U. S. 530, 
24 L. ed. 848; Johnson vy. Towsley 
13 Wall. 72, 20 L. ed. 485; Lindsey v. 
Hawes, 2 Black 554, 17 L. ed. 265; 
Lytle-v. Arkansas, 22 How. 193, 16 L. 
ed. 306; Gariand v. Wynn, 20 How. 6, 
15 L. ed. 801; Barnard v. Ashley, 18 
How. 43, 15 L. ed. 285; Cunningham 
v. Ashley, 14 How. 377, 14 L. ed. 462; 
Le Marchel v. Teagarden, 152 Fed. 
662 [rev on other grounds 175 Fed. 
682, 99 CCA 236]; U. S. v. Laam, 149 
Fed. 581; U.S. v. Chicago, etc., R. Co., 
116 Fed. 969, 54 CCA 545 [aff 195 U. 
S-'524) 25) SCt 1135 49> Led. 306); 
James v. Germania Iron Co., 107 Fed. 
597, 46 CCA’ 476 [app dism 195 U. S. 
638, 25 SCt 786, 49 L. ed. 3561; U.S; 
v. Oregon, etc., R. Co., 101 Fed. 316 
[aff 109 Fed. 514, 48 CCA 520 (aff 
USO ie Ss TOs 23 SCT Gib, manele 
26) 15> U. Si _v. Northern Pac. RCo, 
5 Fed. 864, 37 CCA 290 [aff 177 U.S. 
35, 20 SCt 706, 44 L. ed. 836]; U.S. 
>, Winona; etc... Co-op Heda94s: 
5 CCAMOG, [aii 165 UsiS. 463s ies Ot 
368, 41 L. ed. 789]; Bogan v. Edin- 
burgh American Land Mortg. Co., 63 
Med. £92, TMCCA28;" U.S. vie©ur tier, 
26 Fed. 296. 

Alaska.—Johnson v. Pacific Coast 
SS: Co., 2) Alaska 224: 

Ark.—Green v. Clyde, 80 Ark. 391, 


97 SW 437. 
Mont.-—Love y. Flahive, 33 Mont. 
348, 83 P 882; Small v. Rakestraw, 


28 Mont. 413, 72 P 746, 104 AmSR 
691 


Okl.—Lynch v. U. S., 13 Okl. 142, 73 
P1096: 

31. ‘U. S. v. Perry, 45 Fed. 759. 

32. Estes v. Timmons, 199 U. S 
391; 26 SCt_ 86, 50 Li led) 241 fart 12 
OK], 537,03 =Pa303 1s Vance ve Bure 
bank, 101 U.S. 5174; 25 Ti. ed. 929. 
Christie v. Great Northern R. Co., 
284 Fed. 702; Cragie v. Roberts, 6 Cal. 
A. 309, 92 P 97; Kennedy v. Dickie, 34 
Mont. 205, 85 P 982; Greenameyer v. 
Coate, 18 Okl. 160, 88 P 1054 [aff 212 
Ui Ss 434, (29) SCt 345, -53 2) éd.. 5687 
(foll Cagle v. Dunham, 14 Okl. 610, 78 
P 561)]; Thornton vy. Peery, 7 Okl. 
441, 54 P 649. 

oo. JVvance. Va Burbank, 101" Un, 2S: 
514, 25 L. ed. 929; Greenameyer v. 
Couse, 18 Okl. 160, 88 P 1054 [foll Ca- 
gle v. Dunham, 14 Okl. 610, 78 P 561). 


7 
9 
4 
Vv 
1 


34. Thornton v. Peery, 7 Okl. 441, 
54 P 649. 
35. U. S.—Field v. Seabury, 19 


How. 328, 333, 15 L. ed. 650, 655; Bate- 
man v. Southern Oregon Co., }217 
Fed. 938, 183 CCA 605; Campbell v. 
Weyerhaeuser, 161 Fed. 332, 88 CCA 
412 [aff 219 U. S. 424, 21 SCt 321, 55 
L. ed. 279]; Hartman yv. Warren, 76 
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subject to impeachment only by the United States,?® 
or its grantee,®7 or a person who has succeeded to 
its rights,?8 or by a person who was defrauded or 
deprived of his rights by the issuance of a patent 
The mere fact that the patentee was 
not entitled to the patent does not entitle an ad- 
verse claimant successfully to attack a patent un- 
less such claimant shows that he was entitled to re- 
ceive a patent,*® but this does not mean that at the 
moment the patent issues it should have been award- 
ed to the adverse claimant; but only that the claim- 


to another.®9 


Fed. 157, 22 CCA 30. 
aa a.—Crommelin vy. Minter, 9 Ala. 

Ark.—Chism v. Price, 54 Ark. 251, 15 
SW ‘883, 1031. 

Cal.—Southern Pac. R. Co. v. Ar- 
nold, 162 Cal. 726, 124 P 829; Dreyfus 
v. Badger, 108 Cal. 58, 41 P 279; Cuca- 
monga Fruit-Land Co. v. Moir, 83 Cal. 
TONS S27) NOR apy Sac ae leibbabbot=ae ae 
Mhompkins. le Cal. 2575. 19s. v429)- 
Thompson v. Doaksum, 68 Cal. 593, 10 
P 199; Chino Land, ete, Co. v. Ha- 
maker, 39 Cal. A. 274, 178 P 738. 

Fla.—Johnson v. Drew, 34 Fla. 130, 
15 S 780, 43 AmSR 172. 

Kan.—Houck vy. Kelsey, 17 Kan 
333; Janes v. Wilkinson, 2 Kan. A. 
361, 42 P 735. 

Minn.—Dawson v. Mayall, 45 Minn. 
408, 48 NW 12. 

Mo.—Gibson v. Chouteau, 39 Mo. 
536; Sarpy v. Papin, 7 Mo. 508. 

Oh.—Hall y. Prindle, 2 Oh. Dec. 
(Reprint) 261, 2 WestLMonth 1938, 

Or.—Lee v. Summers, 2 Or. 260. 

Wash.—Brygger v. Schweitzer, 5 
Wash. 564, 32 p 462, 83 P 388. 

[a] One whose entry has been de- 
clared null and void cannot maintain 
a bill impeaching the title of another 
to the lands. Evans v. St. Louis Pub- 
lic Schools, 32 Mo. 27. 

[b] Stranger cannot dispute truth 
of recitals in patent.—Jones v. Inge, 
5 Port. (Ala.) 327. 

{c] Naked possessor of land, with- 
out higher claim of right, cannot 
question the validity of a patent is- 
sued to another. Janes v. Wilkinson, 
2 Kan. A. 361, 42 P7385. 

[d] Connecting with original 
source of title—(1) A party seeking 
to attack a patent must show that he 
is connected in some way with the 
original source of title. Cucamonga 
Fruit-Land Co. v. Moir, 83 Cal. 101, 
22 P 55, 23 P 359; Johnson v. Drew, 34 
Fla. 780, 15 S 780, 48 AmSR 172. (2) 
Persons not in privity with the gov- 
ernment whén a patent was issued 
under the Railway Land Grant Act 
of July 27, 1866, cannot attack such 
patent for fraud, error, or irregularity 
in its issuance. Burke v. Southern 
Pac.. R. Co., 234 U.S. 669, 34 SCt 907, 
58 L. ed. 1527. 

[e] Strangers to title to land pat- 
ented by United States to a railroad 
company as part of a railroad grant, 
whose alleged rights in the land ad- 
verse to the railroad company were 
not initiated until years after the is- 
suance of the patents, could not com- 
plain of alleged frauds on the goy- 
ernment in issuing the patents. Rob- 
erts v. Southern Pac. Co., 185 Fed. 
934 [aff 219 Fed. 1022, 184 CCA 665] 

36. U. S.—lTllinois Steel Co. v. Bud- 
zisz, 82 Fed. 160 [writ of error dism 
700 Use Se, 41, shee seCuh 08, 1425 lin ed. 
aaa Carter v. Thompson, 65 Fed 
329 


Ida.—Johnson v. Hurst, 10 Ida. 308, 
17 P 784. 

Kan.—Houck v. Kelsey, 17 Kan. 333. 

Minn.—Lamprey v. Mead, 54 Minn. 
290, 55 NW 1132, 40 AmSR 328: Daw- 
son v. Mayall, 45 Minn, 408, 48 NW 
12), 

Oh.—Hall v. Prindle, 2 Oh. Dec. (Re- 
print) 261, 2 WestLMonth 193. 

Utah. — Ferry v. Street, 4 Utah 521, 
MP AULe lela es oui. 

[a] ‘Where fraud is upon govern- 


‘grant. 


PUBLIC LANDS 


ant against the 


ment, only the government can attack 
the patent therefor. Scott v. Lockey 
Inv. Co., 60 Fed. 34; Meyendorf v. 
Frohner, 3 Mont. 282. 


37. Johnson vy. Hurst, 10 Ida. 308, 
77 P 784. 
[a] Preémptor is so far in privity 


with the United States, under whose 
laws he has settled on the land, that 
he may attack a patent of said land 
issued by the United States to a rail- 
road company. Foss v. Hinkell, 78 
Cal Ds 0b eas oo 

[b] One who received patent from 
United States as homestead claimant 
is in such privity with the paramount 
source of title as enables him to at- 
tack a patent issued to another person 
by a state for the land as land selected 
in part satisfaction of a congressional 
Chant v. Reynolds, 49 Cal. 213. 

38. Ferry v. Street, 4 Utah 521, 7 
ee idan rods 

39. U. S—Marquez v. Frisbie, 101 
U.US..473) 25: ed. 8005 Kerns v,, Wee, 
142 Fed. 985; Illinois Steel Co. vy. Bud- 
zisz,'82 Fed. 160 {writ of error dism 
170 U. S. 41, 18 SCt 503, 42 L. ed. 941]. 

Ark,—Chism vy. Price, 54 Ark. 251, 
15 SW 888, 1031. 

Cal.—Mery v. Brodt, 121 Cal. 332, 53 
P 818; Cucamonga Fruit-Land Co. v. 
Moir 83) Galt 0d, 22 "P55, 28ers 8. 
Rosecrans v. Douglass, 52 Cal. 213. 

Fla.—Smith v. Love, 49 Fla. 230, 38 
S 376; Johnson v. Drew, 34 Fla. 130, 
15 S 780, 43 AmSR 172. 

A oe eh v. McCullough, Smith 
tg 

Kan.—Houck v. Kelsey, 17 Kan. 333. 

La.—Leblane v. Ludrique, 14 La. 


Ann. 772. 
Wood, 82 Minn. 


Minn.—Corbett v. 
509, 21 NW 734. 

Mo.—Carman v. Johnson, 29 Mo, 84. 

40. U. S.—Fisher v. Rule, 248 U.S. 
814, 39 SCt 122, 68 L. ed. 263 [aff 232 
Fed. 861, 147 CCA 55]; Lee v. Johnson, 
116 'U. S. 48, 6 SCt 249, 29 L.-ed. 570; 
Sparks v. Pierce, 115 U. S. 408, 6 SCt 
102, 29 Ll. ed. 428; Bohall v. Dilla, 114 
U. S. 47,5 SCt,782, 29 Li. ed’) 61; .Pea- 
body Gold Min. Co. v. Gold Hill Min. 
Co., 106 Fed. 241 [aff 111 Fed. 817, 49 
CCA 687]. See Duluth, etc., R. Cov -v. 
Roy, 173) U.Sis08 Gale SCt 549.643 aie. 
ed. 820 [aff 69 Minn, 547, 72 NW 794]. 

Cal.—Southern Pac. R. Co. v. Arnold 
162 Cal. 726, 124 P 829. 

Mont.—Small v. Rakestraw, 28 
Mont. 413, 72 P 746, 104 AmSR 691 
rine U. S. 408, 25 SCt 285, 49 L. ed. 

Okl.—Baldwin v. Keith, 13 Okl. 624, 
UO! Ure kdia es 

Or.—Temple v. Osburn, 55 Or. 506, 
106) Pete: 

[a] Mere cancellation of patent 
with reversion of land to government 
is not within the province of a private 
party to effect by a suit in equity, but 
that privilege rests solely with the 
government. Peabody Gold Min. Co. v 
Gold Min. Co., 106 Fed. 241 [aff 111 
Fed. 817, 49 CCA 6387]. 

Interest necessary in suit to declare 
trust see infra § 525 

41... Duluth, ete... R25 iCo. ve Roy, L738 
U. S: 587, 19 SCt 549, 43 L. ed. 820 [aff 
69 Minn. 547, 72 NW 794, and foll Ard 
v. Brandon, 156 U. S. 5387, 15 SCt 406, 
39 L. ed. 524]; Morrison v. Stalnaker, 
104 U. S. 213, 26 L. ed. 741. 

42. Cancellation of instruments in 
general see Cancellation of Instru- 


[$§ 513-514 


patent must so far bring himself 


within the law that he would have been entitled, if 
not obstructed or prevented, to complete his claim.* 

[§ 514] d. Cancellation or Annulment of Patent*? 
—(1) In General. 
remedy in a court of equity to set aside or annul a 
patent for lands on the ground of fraud in procur- 
ing it or mistake in its. issuance as an individual 
would have in regard to his own deed procured un- 
der similar cireumstances,*? and even though a pat- 
ent is void and would be so pronounced in a court 


The United States has the same 


ments 9 C. J. p 1154. 

43. U.S. v. Oregon Lumber Co., 260 
UW S:-290, 43 SCH1L00" 67 Tus edae26ae 
U. S. v. Poland, 251. U. S221, 40 SCt 
127, 64 L. ed. 236 [rev 231 Fed. 810, 145 
CCA 630]; Northern Pac. R. Co: v. 
McComas, 250 U. S. 387, 39 SCt 546, 63 
L. ed. 1049 [rev 82 Or. 639, 161 P 562, 
162 P 862]; Linn, etc., Timber Co. v. 
U.S., 236 U. S. 574, 35 SCt 440) 59 1. 
ed. 725 [aff 196 Fed. 593, 116 CCA 267, 
203 Fed. 394, 121 CC’A 498 (aff sub nom. 
ji Smith, 181 Fed. 545)]; Burke 
v. Southern Pac. R. Co., 234 U.S. 669, 
34 SCt 907, 57 L. ed. 1527; Diamond 
Coal, ete, Cox. Un siwcessy Soncos 
34 SCt 507, 58 L. ed. 936 [aff 191 Fed. 
%86, 112 CCA 272]>) UL Si ves Stinson: 
197 U.S. 200, 25 SCt 426, 49 L. ed. 724 
[aff 125 Fed. 907, 60 CCA 615]; Ger- 
mania Iron Co. v. U..S., 165 Ui. S379; 
17 SCt 337, 41 L. ed. 754; U.S. v. Mis- 
SOUrlL, CCC, Ra LCo:, 144! Lopense 358, 12 
S€t 13,125 "L. ed. 766 [rev 37 Fed. 68]; 
U.S. v. Beebe, 127 U.S. 338, 8 SCt 1083, 
32 L. ed. 121; U.S. v. San ‘Jacinto Tin 
Cou6 125 Sie Aids Os CLs 0s) odasla eds 
ads Mullan vil. iS LL) US cies 
SCt 1041, 30 L. ed. 170 [aff 10 Fed. 785, 
7 Sawy. 466]; U.S. v. Minor, 114 U. S. 
233,50) SCE I836, 29) 1.) eds 11 0y roliotse 
S. v. Rose, 24 Fed. 196]; Western 
Pae Re. iCow ve (Uk iS: 107 U. S. 526, 2 
SCt 802, 27 L. ed. 806; Moore v. Rob- 
bins, 96 U. 8S. 530, 24 Li ed. 848; 
Hughes vw: Us S.,) 4 Wall. (Ue'S.) 232; 
18 L. ed. 303; Stone v. U. S., 2 
(US Sj) 62 bos ies. CG 65s Ur. Vv. 
Hughes, 11 How. (U. S.) 552, 18 L. ed. 
S09 Brown v. Un Sa. 86_E> Cay eer: 
Ueto: Bennett, 296 Fed. 409; U.S. 
v. Medland, 281 Fed. 649; U.S. Sare 
Inv. Gold Min. Co., 258 Fed. 872, 169 
CCA 592; Eldred v. U. S., 257 Fed. 58, 
168 CCA 270; U.S. v. Great Northern 
R. Co., 254 Fed. 522, 166 CCA 80; U.S. 
v. Howard, 247 Fed. 455, 159 CCA 509; 
U.S. v. Beaman, 242 Fed. 876, 155 CCA 
464; Washington Securities Co. v. U. 
S., 194 Fed. 59, 114 CCA 79 [aff 234 U. 
S. 76, 34 SCt 725, 58 L. ed. 1220]; U.S. 
ive Mills, 190 Fed. 613; 111 C@Ars45..42 
LRANS 752 [rev 169 Fed. 686]; U. Ss. 
v. Wesely, 189 Fed. 276; Wilson Coal 
Co. v. U. S., 188 Fed. 545, 110 CCA 343 
[app dism 229 U. S. 632 mem, 33 SCt 
1049 mem, 57 L. ed. 1359 mem]; Mc- 
Clure-v.. U. S., 187 Fed. 265) 111 CGA dq 
[aff 174 Fed. ae U. S. v. Gridley, 
186 Fed. 544; U.S. Collett, 159 Fed. 
932, 87 CCA. 460; U. Se Laam, 149 
Fed. 581; U. S. v: Southern Pac. R. 
COomnadey Fed. 544 [aff 183 Fed. 651, 66 
CCA 581 (aff 200 U. S. 341, 26 SCt 296, 
00 xed. “5.0% 13 U.USe Vv. Chicago, etc., 
re Onno Fed. 969, 54 CCA 545 Laff 

195 U. 8. 524, 25 Sct 113, 49 L. ed. 
306]; U. S. vy. Oregon, ete), Ry Cor, Won 
Fed. 316 [aff 109 Fed. 514, "48 CCA 520 
(ait 189 WS) 103; 23 SCk 615, 47 L. vas 
726)]; Germania Iron Cor yonUe Se 
Fed. 334, 7 CCA 256 [aff 165 U-S. Aa, 
LIISCt 337, 41 Li. ed. rots. UO. Se wa 
Reed, 53 Fed. 405;-U. 8S. v. Culver, 52 
Fed. 81; U. S. v. Perry, 45 Fed. 759; 
U. S. v. Williams, 30 Fed. 309 [aff 
U8, U.. Sa b04, dil SCunde%, (84. i: vedk 


1026]; U. S. v. Curtner, 26 Fed. 296; 
WU. Si ve Rose24_ Bed, 196." Us Soa 
Pratt Coal, etc., Co., 18 Fed. (OSes Uz 


Simve Tichénor, "12 Fed. 415, 8 Sawy. 
142; Jameson Vv. James, 155 Cal..275, 
100 'P 700; Janes v. Wilkinson, 2 Kan. 
A, 361, 42 P Cos, Layneh Wa Weise ais 
Okl. 142, 73 P1095. See U. S. v. Coos 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 514-517] 


of law, the United States is entitled to maintain a 
suit in equity to have such void patent canceled.44 
But the government must show that it has such an 
interest in the relief sought as entitles it to move 
If it be a question of property a case 
must be made out in which the court can afford a 
remedy in regard to that property; if it be a ques- 
tion of fraud which would render the instrument 
void the fraud must operate to the prejudice of the 


in the matter. 


United States; and if the suit is 


benefit of some third person, and the United States 
has no pecuniary interest in the remedy sought, it 
must appear that the United States is under some 
obligation to the person who will be benefited to | it.5? 


sustain an action for his use.*® 


[§ 515] (2) Jurisdiction of Courts. 
States courts have jurisdiction to vacate a patent to 


lands in a proper case.*°® 


[§ 516] (3) Form of Proceeding. 
form of proceeding is by a simple bill in equity by 
the United States against the patentee praying that 


Sou eds 51; 


Bay Wagon-Road Co., 
WETS pililieease 


v. Gunning, 18 Fed. 
Blatchf. 516 (recognizing rule). 
. [a] Residence and cultivation.— 
Under Rev. St. § 2291, an entryman, 
who obtained a patent by fraudulent 
representations that he had resided on 
the land for five years after entry, 
cannot avoid cancellation of the pat- 
ent by showing that two years after 
obtaining it he raised a crop and re- 
sided on the land for several years, 
making improvements and cultivating 
it. U.S. v. Howard, 247 Fed. 455, 159 


[b] of cancellation.—On 
eancellation of patents to public lands 
for fraud, the legal title becomes rein- 
vested in the United States, where the 
equitable title remained, as of the date 
of the patents, and the land at once 
becomes subject to a prior act includ- 
ing it within the limits of a forest re- 
Serve.» Byron Vv.) Ul (S36259 Pedwusith, 
170 CCA 347 [certiorari den 251 U. S. 
556, 40 SCt 177, 64 L. ed. 412]. , 

[c] Relief.—(1) Defendant rail- 
road, on annulment of a patent, is lia- 
ble for rentals and royalties received 
from its lessee quarrying lime rock 
and fete proceeds from sale of part of 
land. .S. v. Southern Pac. R. Co., 11 
1 (2a). 546. (2) Under prayer for 
general relief in a suit to avoid for 
fraud a patent for public. lands, de- 
fendant having passed the land to a 
bona fide purchaser, money damages 
may be decreed. U.S. v. Frick, 244 
Fed. 574 [aff 255 Fed. 612, 166 CCA 
646]. (3) Where, at the time of com- 
mencing suit, complainant is entitled 
to cancellation, but the right thereto 
is barred at the time of decree, unpaid 
purchase money, due from a bona fide 
purchaser from the grantee, with no- 
tice may be required to be paid to the 
government with a lien on land there: 
for; and in addition interest may be 
granted in lieu of rents and profits. 
U. S. v. Cooper, 217 Fed. 846 [aff 220 
Fed. 867, 1836 CCA 497]. (4) Act March 
2, 1896 § 2 limiting recovery from the 
patentee of land erroneously patented 
and which has passed to a bona fide 
purchaser to the minimum govern- 
ment price, does not apply to patents 
obtained by fraud, and where defend- 
ant, who was a party to the fraud, 
has sold to a bona fide purchaser, the 
full value of the property measured 
by the amount received on resale by 
the person who was party to the fraud 
may be recovered. Frick v. U. S., 255 
Fed. 612, 166 CCA 646 [aff 244 Wed. 
574]. (5) Where, because of interven- 
ing rights, the government could not 
recover patented land, the recovery of 
the minimum government price from 
the patentee was the utmost to which 
it was entitled where no evidence of 
value was offered by the government. 
U. S. v. Norris, 222 Fed. 14, 137 CCA 
552. (6) Where title had passed to 
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the patent be annulled and surrendered by a decree 
in chancery,*? but the patent may also be set aside 
by an information in the nature of a bill in equity 
filed by the attorney of the United States for the 
district in which the land lies.*§ 

[§ 517] ‘(4) Limitations and Laches.*® 
United States comes into a court of equity as a 
suitor it is subject to defenses peculiar to that 
court,°® and hence it is held that laches may be a 
good defense to a suit to cancel a patent;>! but this 
is true only where the real party in interest is a 
private individual and not where the United States 
is directly interested in the annulment sought by 
A general act of congress passed in 1891 pro- 


When the 


vides. that suits by the United States to vacate and 


The United 


annul patents previously issued before its passage 
_ Shall be brought only within five years from its pas- 


sage,°> and as to patents subsequently issued, such 


The proper 


an innocent purchaser for value from 
the patentee, no relief could be grant- 
ed as against either the patentee mak- 
ing false affidavit or the purchaser in 
an action by the government to cancel 
the final certificate and patents and to 
set aside the deed from the patentee 
in which no other relief was demand- 
ed. U.S. v. Peterson, 34 F. (2d) 245. 
.(7) Action for damages for fraud see 
Supra § 510. 

[d] In Philippines, where there is 
a breach of a condition or covenant 
as to the expenditure of a certain 
amount for improvements, upon which 
the grant was made, the Philippine 
government is entitled to rescission 
because of nonperformancsa by the 
other party to the contract. Govt. v. 
Waener, 49 Philippine 944. 

Grounds for attacking patent in 
general see supra § 512. 

S. v. Tichenor, 12 Fed. 415, 


8 Sawy. 142. 
45. U.S. v. San’ Jacinto! Tin 'Co;; 
UZ5-U.. Salo Oct 650, 3l Lived! (47 


[aff 23 Fed. 279, 10 Sawy. 639, and 
foll U. S. v. Des Moines Valley R. Co., 
70 Fed. 435 (aff 84 Fed. 40, 28 CCA 
ZO) ets Oke Seaver LOCnMtLbaAle macs Ih ©Or 
26 Fed. 479 [app dism 140 U. S. 702 
mem, 11 SCt 1030 mem, 35 L. ed. 
598 mem]; Lynch v. U. S., 13 Okl. 142 
73) PMI See’ Umi S vs White, 17 
Fed. 561, 9 Sawy. 125 [app dism 122 
US. 647 mem, 7 SCt 1000 mem, 30 
Pea O17, mem]. 

[a] Beneficial interest in third 
person.—(1) Suit to enable the United 
States to fulfill its obligation toa eae 
person may be maintained. Ss. 
Beebe, 127 U.S. 338, 8 SCt 1083, 32 ne 
ed. 12/1. (2) The United States may 
maintain & suit to cancel a patent to 
land erroneously issued, although the 
beneficial interest in the land has be 
come vested in another. U. S. 
Great Northern R. Co., 254 Fed. 523, 
166; CCA: 805" (3) ‘Lhe United States 
may sue for Indian lands erroneously 
patented to a state (U. S. v. Minne- 
Sota, 270° Ue So. 181, 46°SCt 2os re i0r i: 
ed. 539), (4) or to a railroad (Cramer 
Vo Us S201 UU, eS 29, 48SCti 1342; 
67 L. ed. 622 [rev 276 Fed. 78]). (5) 
The United States may maintain a bill 
in equity for the cancellation of a 
patent issued through inadvertence 
and mistake under the Homestead Law 
to a tract of land which had been pre- 
viously selected by the state of Cal- 
ifornia under the act of March 8, 1853, 
as indemnity school land, subject to 
the approval of the secretary of the 
interior, where the secretary had di- 
rected the allowance of such selec- 
tion, but if had not been_formally 
approved and listed so as to pass title 
to the state, since the state is not in 
a position to maintain a suit in its 
own behalf to protect its equitable ti- 
tle, while the United States is under 
obligation to protect it. U.S. v. Laam, 


suits shall be brought only within six years after 
such issuance;** and in 1896 a similar statute ap- 
plicable to patents erroneously issued under rail- 


149 Fed. 581. 

46. U.S. v. White, 17 Fed. 561, 9 
Sawy. 125 [app dism 122 U. S. 647 
mem, | 7 SCt¥ 1000), mem, 130" a. wed: 


1017 mem]. See Gillespie v. Dunn, 246 
Mich. 415, 224 NW 374 (action is sub- 
ject of federal jurisdiction). 
Jurisdiction of federal courts in 
general see Federal Courts 25 C. J. p 


oe 
Us Sieve Busnes: 11 How. (U. 
Ss.) “5s, 13 L. ed. 809 
U.S. v. Hughes, 11 How. (U.S.) 
55a. "568, 13 L. ed. 809 (where it was 
said: “In substance, this is a bill in 
equity for and on behalf of the United 
States . » and we will not dis- 
miss it for want of form.’’). 
49. Iaches in general see Equity §§ 
211-252. 
Limitations of actions in general 
see Limitations of Actions 37 C. J. 


p 666, 

50. See United States [39 Cyc 774]. 

51. U.S. v. Marshall Silver Co., 129 
UTES: OI See) S48 Sln eed. pode 
Ws Save Smith, 14 FB. (2d) 391; U.S. 
v. Fletcher, 2493 Fed. 818, 155 CCA 406 
[aff 231 Fed. 326]; Soy. McGraw, 
12 Fed. 449, 8 Sawy. 156; Blackburn 
Val UeS.b) Arize 162) 438 P1904) Sut 
see Govt. v. Wagner, 49 Philippine 
944 (where the view was expressed 
that the doctrine of laches does not 
apply to the Philippine government). 

aches as defense against United 
States in general see United States 
[39 -Cye 780]. 

52. U.S. v. Beebe, 127 U. S. one 
SeoCte OSs ew oon usm eer dak waypmnGe 
Fletcher, 242 Fed. 818, 155 CCA 406 
[aff 231 Fed. 326]. But see U. S. Ni 
Wesely, 189 Fed. 276 (where appar- 
ently the suit was intended to ben- 
efit another claimant). 

[a] Thus laches was no defense to 
a suit by the government to cancel 
the final certificate and patents to 
lands and to set aside a deed from the 
patentee, in view of USCA tit 43 § 
1166, since the department must issue 
a patent within two years, unless pro- 
test is pending, under USCA tit 43 
§ 1165, and thereafter it must go to 
the courts to redress fraud, moreover, 
laches is not available against the 
government where it sues to enforce 
public right or to protect public in- 


ae U. S. v. Peterson, 34 EF. (2d) 
45. 

Sc. zor Ur SS. Oat, ian LOIOs emer 
§ 8. See note in 'USCA tit 43 § 1166; 


Peabody Gold Min. Co. v. Gold Hill 
Min. Co., 106 Fed. 241 [aff 111 Fed. 
817, 49 CCA 637]. 

[a] Commencement of suit.—Un- 
der the act the same rules are to be 
applied in determining when a suit 
is commenced as in suits between pri- 
vate parties. U.S. v. American Lum- 
ber Co., 85 Fed. 827, 29 CCA 431. 

54. USCA tit 43 § 1166. 

[a] Construction and operation.— 
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road or wagon-road grants was passed.®5 

A suit to cancel a patent 
must be brought by the United States,°? and unless 
by virtue of an act of congress, no one but the at- 
attorney-general, or someone authorized to use his 
name, can initiate the proceeding.®* 
equity to cancel a patent, in general every person 
having an interest in the land included in the pat- 
ent is an indispensable party and equity will not 
proceed until they are all brought before the court.°® 
But entrymen by whom the land was conveyed to 
defendants before patents issued are not necessary 


[§ 518] (5) Parties.°¢ 


parties.®° 


[§ 519] (6) Pleading, Issues, Proof, and Vari- 
A petition by the United States to annul a 
patent for fraud must contain every material aver- 
ment necessary to constitute a good bill in equity 
under the chancery practice;®? and a mere general 
allegation of fraud or mistake is not sufficient, but 


ance,®? 


the facts constituting such fraud 


mistake must be alleged and proved.®? 


(1) Act March 8, 1891 c 561 § 8, as 
amended by Act March 38, 1891 ¢ 559, 
limiting suits to annul patents to six 
years, runs only against patent, al- 
though under § 7 of the original act 
(Comp. St. § 5113) right to patent evi- 
denced by the receiver’s receipt for 
two years shall be given effect by is- 
suance of patent. U. . v. Smith 
14 F. (2d) 391. (2) The act is a stat- 
ute of limitation which does not create 
the right in the United States to main- 
tain an action to set aside a patent. 
U. S. v. Koleno, 226 Fed. 180, 141 CCA 
178. (3) It limits the time for suing 
to annul patents to public lands un- 
der any law of the United States. U. 
S. v. Norris, 222 Fed. 14, 137 CCA 
552. (4) It was intended to extinguish 
any right the government might have 
in the land which is the subject of the 
patent, not to foreclose claims of third 
persons (Cramer v. U.S., 261'U.S. 219, 
43 SCt 342, 67 L. ed. 622 [rev 276 Feld. 
78]); (5) and does not bar the right 
of the United States to sue to annul 
patents issued in violation of the 
rights of Indian wards and of other 
obligations of the United States to 
Indians (‘U. S. v. Minnesota, 270 U. 
S. 181, 46 SCt 298, 70 L. ed. 539; Cram- 
er vy. U. S., 261 U.S. 219, 43°SCt 342, 
67 L. ed. 622 [rev 276 Fed. 78]; North- 
ern Pace, Re Cov vil: 8.1227 Us S355, 
33 SCt 368, 57 L. ed. 544 [aff 191 Fed. 
947, 112 CCA 359]). (6) Application 
of statute in suit to cancel trust pat- 
tents for Indian lands see Indians § 
74, 

[b] Parties affected.—(1) A suit to 
cancel a patent, commenced within six 
years from the date of the patent, is 
in general barred by the act as toa 
grantee, made a party after the six 
years had expired (‘U. S. v. Norris, 222 
Fed. 14, 187 CCA 552); (2) but not, in 
such case, as against the patentee (U. 
SL. INOTEIS, wees Kea. 14) 137 (COA 
552). (8) The view has been taken 
that the suit was not barred in re- 
spect of a corporation which was or- 
ganized by a person chargeable with 
the fraud and which was not joined 
until after the six-year period. U.S. 
v. Smith, 181 Fed. 545 [aff 196 Fed. 
593; 116 CCA! 267, 203 Fed: 394, 21 
CCA 498 (aff 236 U. S. 474, 35 SCt 440, 
59 L. ed. 725)]. 

[c] Statute applied.—U. S. v. Dia- 
mond Coal, etc., Co.,, 254 Fed. 266, 
165 CCA 554 [rev on other grounds 
255.U. -S. -328, 41 SCt -335, 65 L. ed: 
660]. 

When statute begins to run where 
suit based on fraud see Limitations 
of Actions § 301. 

55. USCA tit 43 § 900. 

[a] Operation of statute is con- 
fined to patents issued prior to its 


PUBLIC LANDS 


In a suit in 


[§§ 517-519 


tial that it should appear in some way, without 
special regard to form, that the attorney-general 
has brought the suit himself, or given such author- 
ity for its institution as will make him officially re- 
sponsible therefor through all stages of its presen- 
tation.** In a suit to cancel a patent as having been 
inadvertently issued it is not necessary for the Unit- 
ed States to allege or prove that other persons than 
the patentee had a superior right to the land, but it 
is sufficient to show. that other persons whose claims 
were pending and undetermined might have such 
superior right.®® 


Where lands have been listed to 


a state under one act of congress, and by the state 


or showing the 
It is essen- 


enactment and does not apply to pat- 
ents thereafter issued. U. S. v. St 
Paul, ete., R. Co., 247'U. S. 310, 38 SCt 
525, 62 L. ed. 1130 [rev 225 Fed. 27, 
139 CCA 301]. 

[b] Even though cancellation is 
intended to inure to henefit of oc- 
cupant of land or his heirs or assigns, 
and not to the benefit of the United 
States, the statute applies. ‘U. S. v. 
New Orleans Pac. R. Co., 235 Fed. 833, 
149 CCA 145. 

[ec] Statute applied.—U. S. v. New 


\Orleans: Pac. R. Co., 248.U..8. 507,39 


SCt 175, 63 L. ed. 388; U. S. v. New 
Orleans Pac. R. Co., 235 Fed. 833, 149 
C@A 1455. Save Cuulcago,, ele: i. Co., 
172 -Fed, 271. 

56. F artiee in general see Parties 


Dad, 

Staley v. Espenlaub, 36 F. (2d) 

Jameson v. James, 155 Cal. 275, 

Gillespie v. Dunn, 246 

Mich. 415, 224 NW 374; Monat v. 

Minneapolis Min., ete., Co., 68 Mont. 
253, 217 P 342. 

[a] Private individuals (1) can- 
not maintain a suit for the cancella- 
tion of patents to public lands issued 
by the United States. Sawyer v. Gray, 
205 Fed. 160. (2) Thus in a suit by 
a patentee of public lands to correct 
mistakes in patents whereby his land 
was given to another patentee, the 
court has no power to decree cancella- 
tion of the patent. Snider v. Ostran- 
der, 26 Colo. A. 468, 145 P 283. 

[b] In absence of showing that 
state has interest in lands involved, 
it cannot maintain a suit to cance] 
patents from the United*States to the 
state, the issuance of which is al- 
leged to have fraudulently been ob- 
tained by defendant. State v. Warner 
Stock Co., 48 Or. 378, 86 P 780, 87 P 
534 (allegations in complaint showed 
no interest in state). 

58. U.S. v. Throckmorton, 98 U. S. 
61, 25 Li ed.: 93. 

59. |) U.., Si: ve. Central Pac.. R.Co,, 
11 Fed. 449, 8 Sawy. 81; Lynch v. U. 
S., 13 Okl. 142, 73 P 1095. 

[aj Rule applied to: (1) Heir. 
Wright) v. Us Si.2038, Fed, 262; 120 
CCA 460. (2) Holder of the legal title. 
U. S. v. Smith, 181 Fed. 545 [aff on 
other grounds 196 Fed. 593, 116 CCA 
267, 208 Fed. 349, 116 CCA 267 (aff 
236 U. S. 574, 35 SCt 440, 59 L. ed. 
725) ] (dictum). (3) Mortgagee. 
Charleston South Carolina Min., etc.., 
Co. v. U. S., 246 Fed. 828, 159 CCA 
130. (4) Purchaser of lands by an ex- 
ecutory contract from a grantee with 
notice. U.S. v. Cooper, 196 Fed. 584. 

60. U.S. v. Clark, 129 Fed. 241 [aff 
138 Fed. 294, 70 CCA 584 (aff 200 U. 
S. 601, 26 SCt 340, 50 L. ed. 613)]. 

_ 61. Pleading in general see Plead- 
ing 49)\C. J. p as 


patented to individuals, a bill against several of 
such patentees, having no joint interest in the lands, 
to vacate several distinct patents of separate par- 
cels is not multifarious.*® 
ed States to cancel patents is demurred to generally 
for want of equity, and no specific objections are 
made, defendant, on appeal, cannot question the 
sufficiency of allegations as to the persons who have 


Where a bill by the Unit- 


62.. Lynch v: U. S:; 13 Okl. 142, 73 
P 1095. 

[a] Bill held sufficient.—J. J. Mc- 
Caskills Co. vy. Ur Sin echo Ups. Oe 
30. SCt 386; 64 Used. 5905 “Un Saya 
Southern Pac. Co., 225 Fed. 197; U. 
S. v. Clark, 129 Fed. 241 [aff 138 Fed. 
294, 70 CCA 584 (aff 200 U. S. 601, 
26 SCt 340, 50 L. ed. 613)]. 

{[b] Bill held insufficient.—U. S. 
v. Poland, 251 U. S. 221, 40 SCt 127, 
64 L. ed. 236 (one count). 

[c] Surplusage and variance.—In 
a suit by the United States, for the 
cancellation of a patent to land, 
against the patentee and subsequent 
grantees, where the facts are alleged 
and proved which entitle complain- 
ant to a cancellation as against the 
patentee, further allegations in the 
bill that the other defendants bought 
with notice are surplusage, and a fail- 
ure to prove them not a material vari- 
ance. U.S. v. Brannan, 217 Fed. 849, 
133 CCA 559 [rev 205 Fed. 316]. 

63. U.S. v. Budd, 144'U. S. 154, 12 
SCt 575, 36 L. ed. 384; U.S. v. San 
JacinitowTint Coy, 12550 8Sij278 a8Ser 
850, 31 L. ed. 747; U. S. v. Maxwell 
Land-Grant Co., 122 U. S. 365, 7 SCt 
U2TL SOV ened W211 Swi20: SSA Bebe 
7 SCt 1015, 30 L. ed. 949 [aff 26 Fea. 
DUS] 52) USS. SviAthertony hogueaniss 
372, 26 L. ed. 218 [foll Marquez v. 
Frisbie, 101 U. S. 473, 25 L. ed. 800]: 
U.S. v. Throckmorton, 98 U. S. 61, 25 
L. ed. 98; U.S. v. Barber Lumber Co., 
172 Fed. 948 [aff 194 Fed. 24, 114 CCA 
44]; U. S. v. Northern Pac. R. Co., 
95 Fed. 864, 37 CCA 290 [aff 177 U. S. 
435, 20 SCt 706, 44 L. ed. 836]; U.S. 
v. Mackintosh, 85 Fed. 333, 29 CCA 
176; Stimson Land Co. v. Rawson, 62 
Fed. 426; U. S. v. McGraw, 12 Fed. 
449, 8 Sawy. 156; U. S. v. Tichenor, 
12 Fed. 415, 8 Sawy. 142. 

[a] Issues, proof, and variance.— 
(1) Where a suit by the government 
for cancellation of a patent is based 
upon fraud, plaintiff will be confined 
as a general rule strictly to that is- 
sue. U.S. v. Safe Iny. Gold Min. Co., 
258 Fed. 872, 169 CCA 592. (2) Where 
both grounds are set up in the bill, 2 
patent may be canceled either on the 
ground that it was obtained by false 
and fraudulent statements or evi- 
dence, or that it was issued through 
the inadvertence or mistake of the 
officers of the land office. U. S. v. 
Mills, 190 Fed. 518, 111 CCA 345, 42 
LRANS 752 [rey 169 Fed. 686]. 

64. U. S. v. Throckmorton, 98 U. 
Ss Ole p2 blame den Do. 

65. Germania Iron Co. v. U. S., 58 
Fed, 334, 7 CCA 256 [aff 165 U.S. 379, 
Lf. SCtl33ie4d, h.sed.a7h4is allen Ss evs 
Reed, 53 Fed. 405. 

66. U.S. v. Curtner, 26 Fed. 296. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 519-520) 


acquired | homestead and preémption rights, or as to 
the particular pieces of land to which their rights 


have attached.°7 


Defense of bona fide purchaser is an affirmative 
defense which must be specially pleaded®’ and proved 


by affirmative evidence.*® 
[§ 520] (7) Evidence. 


67. U.S. v. Missouri, etc., R. Co.,{ Fed. 786, 112 CCA 272 [aff 233 U. S. | 


; Although the presump- 
tion as to the regularity of the proceedings leading 
up to the issuance of a patent? has no place in a 
suit by the United States directly assailing the pat- 
ent. and seeking its cancellation for fraud in the 
conduct of the land officers, in other cases the pre- 
sumption that all steps required by law preceding 
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the issuance of patent have been observed has been 
given effect,7? and the burden of proving fraud or 


mistake is upon the government when it attacks the 


patent. 
legations relied 


Relief will be granted only when the al- 


on are established by clear, un- 


equivocal, and convincing evidence,’* and not upon a 


sue in doubt.75 


141 U. S. 358, 12 SCt 13, 35 Li. ed.{ 236, 34 SCt' 507, 58 L. ed. 936]. 


766 [rev 37 Fed. 68]. 

68. U.S. v. Bennett, 296 Fed. 409; 
U. S. v.. Kirk, 248 Fed. 30, 160 CCA 
170; Hill vy. 'U.-S., 234 Bed, 39, 148 
CCA). 55 -[aff 217. Fed. 841];. U.S. v. 
Brannan, 217 Fed. 849, 133 CCA 559. 

69. U.S. v. Bennett, 296 Fed. 409; 
U. S. v. Kirk, 248 Fed. 30, 160 CCA 
170. 

[a] Variance.—The government, in 
an action to cancel for fraud a pat- 
ent held by a grantee of the entry- 
man, may show the grantee’s knowl- 
edge of the fraud through other agents 
than those named in the bill. Wright- 
Blodgett Co. v. U. S., 236 U.S. 397, 35 
SCt 339, 59 L. ed. 637 [aff 203° Fed. 
263, 121 CCA 461] (specification as to 
particular agent is surplusage). 

70. See supra § 498. 

Win Mottat vy. On S09 112° WU. °S. 424, 
5 SCt 10, 28 L. ed. 623. 

72. U. S. v. Maxwell Land-Grant 
Con L228 Ur S. 865s i SCtel2 71,30) 1: 
ed. 1211; U. S. v. Porter Fuel Co., 
Bei Medsnioo, Ubve CCA: 627. 

73.) Diamond: Coal, “ete Co. v. U 
Sess) Ue oO; Stat 150% 58 Iu; 
ed. 936 [aff 191 Fed. 786, 112 CCA 
272.1; | Colorado. Coal) ete Co. ve U., 
Solos ee oO Lp o iho Leto ly Lis ed. 
182; U.S. v. Maxwell Land-Grant Co., 
139 “Was: 800, T eCt 1271) 30 anied. 
ott eels Oe ese lod, eS Ctl 101 5713 0" IE, 
ed. 949 [aff 26 Fed. 118, and foll U. S. 
v. Budd, 144 U. S. 154, 12 SCt 575, 36 
L. ed. 384 (aff 43 Fed. 630)]; Moffat 
Ve esi bie Us, S24, 5 SCb10, 28: 
ed. 623; U. S. v. Woolley, 262 Fed. 
518; U.S. v. Safe Inv. Gold Min. Co., 
25S, Med. wsi2, Loo COAV 59258 ULtS.. Vv. 
Porter Fuel Co., 247 Fed. 769, 159 
CCA 627; U. S. v. Beaman, 242 Fed. 
876, 115 CCA 464; U.S. v. Mills, 169 
Fed. 686 [rev on other grounds 190 
Fed. 513, 111 OCA 345, 42 LRANS 
(oe aes verlag. Wah. Pedy 2114 
[aff 138 Fed. 294, 70 CCA 584 (aff 200 
, SJ 601k 26°SCt 340, 50°L.  ed.-'613) 1; 
U, Si-v.-Central Pac, Re Co.; 93° Hed: 
871. 

[a] Admissibility of evidence.— 
(1) Where patents to land under the 
Timber and Stone Act were attacked 
for fraud in that the entrymen had 
agreements to sell the land to others, 
evidence relating to theiriacts, as well 
as the acts of the alleged purchasers, 
subsequent to the entries, was admis- 
sible only to show fraud existing at 
the time of the original applications. 
U. S. v. Kettenbach, 208 Fed. 209, 125 
CCA 409. (2) Deception in final proof 
may not be shown as tending to show 
fraudulent motive in the original ap- 
plication. ‘U. S. v. Kettenbach, 175 
Fed. 463. (3) In a suit by the United 
States against a coal company for the 
cancellation of patents to public lands 
on the ground of fraud, in that, while 
in fact coal lands, they were acquired 
by defendant by the fraudulent loca- 
tion of agricultural scrip thereon, evi- 
dence that defendant had previously 
caused fraudulent homestead filings 
to be made on part of the land which 
were relinquished when the scrip loca- 
tions were made, was admissible to 
show the purpose of defendant to ac- 
quire the lands by illegal methods. 
143, S. v. Diamond Coal, etc., Co., 191 


Pleading and proof as to fraud and 
mistake see supra § 

74. U.S. v. Stinson, 197 U. S. 200! 
25 SCt 426, 49°L. ed. 724 [aff 125 Fed. 
907, 60 CCA 615]; U. S. v. Hancock, 
LS Ue S, LIs4 OSC 264, osm eds 
601; Colorado Coal, etc., Co. v. U. S.. 
1236 Ute So ad 0 eS OC HeLa ley sleds Cd. 
182 [rev 18 Fed. 273, 5 McCrary 563]: 
U. S. v. Maxwell Land-Grant Co., 122 
U.S. 365,.7 SCt 1274, 30) li. ed! 1211, 121) 
U. S. 325, 7 SCt 1015, 30 L. ed. 949 [aff 
26 Fed. 118, and foll U. S. v. Budd, 
144 Ua S¥ 154, 12) SCt' 575) 36 Tired. 
: SEU Ra Opvien Paya. 
a wo Vo ucher V5. Fe, 
(2d) 783; U. S. v. Northern Pac. R. 
Coy TRY (2d) Postfarlts MIN) 5 19}: 
U. S. v. Bennett, 296 Fed. 409; U. S. 
Vv. Paiz, 293 Hed. 755; ‘Ui S:-v.) Med- 
land, 281 Fed. 649; U.S. v. Delatour, 
275 Fed. 137; U.S. v. Woolley, 262 Fed. 
518; U. S._v. Southern Pac. Co., 260 
Fed. 511; U.S. v. Safe Inv. Gold Min. 
Co., 258 Fed. 872, 169 CCA 592; U.S. 
v. Porter Fuel Co., 247 Fed. 769, 159 
CCA 627; U.S. v. Anderson, 238 Fed. 
648; U. S. v. Albright, 234 Fed. 202; 
Connor v. U. S., 214 Fed. 522, 181 CCA 
68; U. S. v. Kostelak, 207 Fed. 447; 
Webb v: U.'S.,' 204 Fed: 78, 122) CCA 
392; U. S. v. Barber Lumber Co., 194 
Fed. 24, 114 CCA 44 [aff 172 Fed. 948]; 
U. S. v. Mills, 169 Fed. 686 [rev on 
other grounds 190 Fed. 513, 111 CCA 
345, 42 LRANS 752]; U: S. v. Collett, 
159 Ped. 932, 87: CCA 4605. U.. So *v. 
Clark, 125 Fed. 774 [aff 138 Fed. 294, 
70 CCA 584 (aff 200 U. S. 601, 26 SCt 
340, 50 L. ed. 613)]; U.S. v. Central 
Pac. R. Co., 93 Fed. 871; U. S. v. Wenz, 
34 Fed. 154; U.S. v. Edwards, 33 Fed. 
104. 
[a] Suspicious circumstances are 
not sufficient. . S. v. Bennett, 296 
Fed. 409; 'U. S. v. Medland, 281 Fed. 
649. 

[b] Evidence sufficient to establish 
fraud or misrepresentation see U. S 
v. Southern "Pac./Co., °251°U.S, | 1,) 40 
SCt 47, 64 L. ed. 97 [rev 249 Fed. 785, 
162 CCA 19]; Diamond Coal, ete., Co. 
Va Oe S3)1288 US. 0236, 34 SCt507, 758 
L. ed. 936 [aff 191 Fed. 786, 112 CCA 
2724275. 02 McCaskill 'Covlvs UP S:, 2116 
U. S. 504, 30 SCt 386, 54 L. ed. 590; 
U.S. v. Budd, 1440U. SS. 154, 12 SCt 
575, 86 L. ed. 384 [aff 48 Fed. 630]; 
Brownie Ua Ss, 100 Hee (2a) 16d 5 Ul. 
S. v. Southern Pac. R. Co., 11 F. (2d) 
546; . S. v. Searson, 298 Fed. 928; 
U. S. v. Huntington, 275 Fed. 674 [aff 
262 U. S, 215, 43 SCt 570, 67 L. ed. 956]; 
U.S. v. Woolley, 262 Fed. 518; Frick v. 
U. S., 255 Fed. 612, 166 CCA 646 [aff 
244 Hed. 574]; U.S. v. Mahaffey, 235 
Fed. 704, 149 CCA 124; Cooper v. U. 
S., 220 Hed. 867, 186 CCA 497 [aff 217 
Fed. 846]; U.S. v. Booth-Kelly Lum- 
ber Co., 203 Fed. 423, 121 CCA 583 
[aff 237 U. S. 481, 35 SCt 659, 59 L, 
ed. 1058]; U.S. v. Belts, 192 Fed. 708; 
U. S. v. Mills, 190 Fed. 513, 111 CCA 
345, 42 LRANS 752 [rev 169 Fed. 686]; 
Gilson v. U. S., 185 Fed. 484, 107 CCA 
584 [aff 234 U. S. 380, 34 SCt 778, 58 
L. ed. 1361]; U. S. v. Smith, 181 Fed. 
545 [aff 196 Fed. 593, 116 CCA 267. 
203 Fed. 394, 116 CCA 267 (aff 236 
U. S. 574,35 SCt 440, 59 L. ed. 725)]. 

[c] Evidence sufficient to establish 
mistake see U. S. v. Reed, 53 Fed. 405. 


bare preponderance of evidence which leaves the is- 


Where the government charges an 


unlawful agreement on the part of the patentee to 
acquire title for another, it has a right to eall the 
patentee and a purchaser from him and _ eross-ex- 
amine them as adverse witnesses, and, if it fails to 
do so, no presumptions can be made in its favor from 


[d] Evidence sufficient to estab- 
lish speculative purpose or acquisi- 
tion for benefit of another see Taylor 
Vv. U.S., 231 Bedi 938," 146 ‘CCAS 134 
[aff 246 U. S. 654 mem, 38 SCt 423 
mem, 62.1: eds 923. mémiis) U.S. we 
Kettenbach, 208 Fed. 209, 125 CCA 
409; U.S. v. Booth-Kelly Lumber Co., 
203 Fed. 428, 121 CCA 533 [aff 237 
U. S. 481, 85 SCt 659, 59 L. ed. 1058]; 
Gilson v. U. S., 185 Fed. 484, 107 CCA 
584 faff_234 U, S. 880, 34 SCt 778, 
58) Eseds 1361s U.S: va Smithy sa 
Fed. 545 [aff 196 Fed. 593, 116 CCA 
267, 203 Fed. 394, 116 CCA 267 (aff 
on S. 574, 35 SCt 440, 59 L. ed. 
725) ]. 

[e] Evidence sufficient to show in- 
sufficiency of residence.—U. S. v. 
Searson, 298 Fed. 928; U.-S v. Till- 
man, 205 Fed. 392; U. S. v. Murphy, 
193 Fed. 802. 

{f] Evidence not sufficient to es- 
tablish fraud.—U. S. v. Hancock, 133 
U.S. 193,100 SCt 264,338" loseds 601: 


UP iS.ov. Hays, 1385 Hed) 4searwes 
Vey Suchen, L5t He a)e 1565. tin Semnye 
Bighorn Sheep Co. 9 F. (2d) 192; 


Filcher v. -U. S., 7 EF. (2d): 519 [aft 
sub nom. U. S. v. Northern Pacific 
Ro Co., 1s dy ssi Use wae Douch= 
erty, 277 Fed. 451; U.S. v. Delatour, 
275 Fed. 137; U. S. v. Woolley, 262 
Fed. 518; U. S. v. Southern Pac. Co., 
260 Fed. 511; U. S. v. Cannon, 244 
Med. 750, 157 CCA 198; U.S! -v. Ma-= 
haffey, 235 Fed. 704, 149 CCA 124; 
U.S. v. Turner, 222 Fed. 891, 138 CCA 
371; U..S. v. Primrose Coal 'Co., 216 
Fed. 553; Connor v. U. S., 214 Fed. 
522, 1831 CCA 68; Webb v. U. S., 204 
Hed. 78, 122) CGA 3927 -U-cSi wie Bar= 
ber Lumber Co., 194 Fed. 24, 114 CCA 
44 [aff 172 Fed. 948]; U. S. v. Col- 
lett, 159 Fed. 932, 87 CCA 460; U.S. 
v. Maxwell Land-Grant Co., 26 Fed. 
LS aki 121 UP Ss s2be TS Ced0rss0 
L. ed 949]. 

[g] Evidence not sufficient to es- 
tablish mineral, or known mineral, 
character of land.—U. S. v. Northern 
Paci KR. Coy wed Samat we Wh. 
(2d) 519]; U. S. v. Dougherty, 277 
Fed. 451; U. S. v. Southern Pac. Co., 
260 Fed. 511; U. S. v. Porter Fuel 
Co), 1247 Meawie9) PU59 CCAT627 ew U.cS. 
v. Kostelak, 207 Fed. 447; U. S. v. 
Central Pacr Reyeos-93 Bed. (871. 

{h] Evidence not sufficient to es- 
tablish prior agreement by patentee to 
obtain title for another.—uU. S. v. Val- 
ley Land, etc., Co., 258 Fed. 93; U. 
Ss. v. Albright, 234 Fed. 202; U.S. 
v. Budd, 43 Fed. 630 [aff 144 U. S. 
154, 12 SCt 575, 36 L. ed. 384]. 

75. Colorado Coal, ietc., 'Co. v.°U. 
Sa LZ Ur Ss 30; SSC Lait ss ene ear 
182 [rev 18 Fed. 278, 5 McCrary 563]; 
U. S. v. Maxwell Land-Grant Co., 122 
Unt susbo ye! SCt lll2 Thi 30) il. cedsei2 Ie, 
U2. eS ie) 4% HS Cts, NOS, v8 Ollie: 
949 [aff 26 Fed. 118, and foll U. S. v. 
Budd,'144 U. S: 154, 12 SCt 575, 3621. 
ed. 384 (aff 43 Fed. 680)]; U. S. v. 
Paiz, 293 Fed. 755; U.S. v. Delatour, 
205 Bed. 1373: Us Sis v,: Beaman, 242 
Fed. 876, 155 CCA 464; Connor yv. U. 
S., 214 Fed. 522, 131 CCA 68; Webb v. 
U. S., 204 Fed. 78,) 122) CCA. 892% su: 
S. v. Barber Lumber Co.,, 194 Fed. 24, 
114 CCA 44% U.S. v. Clark, 125 Wed, 
774 [aff 138 Fed. 294, 70 CCA 584 (aff 
200 U. S. 601, 26 SCt 340, 50 L. ed. 
613)]; U. S. v. Meeker, 50 Fed. 146. 
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their failure to testify, as against the sworn denial 


in their answer.’ 


Where defense of bona fide purchaser is raised, 
the burden of proving it is upon the party relying 
thereon,‘” and he must do this by testimony other 
than the recitals of the deed to him from the pat- 


entee.7§ 


[§ 521] (8) Rules Governing Action of Court. 
When the government seeks the aid of a court to 
set aside a patent obtained by fraud, the general 
principles of equity must be applied,’® and in general 
the patentee is entitled to protection to the same ex- 
tent as the holder of a conveyance of title from an 
A suit by the government to cancel 
a patent alleged to have been issued to one person 
when another was entitled to the land is in effect a 
suit between private parties, involving no public in- 
terest or right, and the court may properly take into 
consideration the equities as between the real par- 


individual.®° 


ties in interest.®! 


[§ 522] (9) Placing in Statu Quo and Reimburse- 
Where the United States 


ment of Defendant.*? 


76. WU. Sev. Budd, 144°U. S.154, 12 
aa 575, 36 L. ed. 384 [aff 43 Fed. 
630]. 

Wiemieess ve Poland, 201 WU. 3S: +224), 
40 SCt 127, 64 L. ed. 236 [rev 231 
Fed. 810, 145 CCA 630]; Krueger v. 
Une s.,.246 Ue S#'69, 38 SCl 262,962... 
ed. 582 [aff 228 Fed. 97, 142 CCA 503]; 
Wright-Blodgett Co. v. U. S., 236 U.S. 
SOTO SO tesa9, Dots. Edi 633) U.S. Vv. 
Cooksey, 275 Fed. 670 [aff 262 U. S. 
2115, 439SCt 570) 67 Led: (95635 U.S. 
Vv. Kirk, 248 Bed) 30,0160 CCA. 170); 
Hill v. U. S., 284 Fed. 39, 148 CCA 55 
[aff 217 Fed. 841]; Northern Colora- 
do Coal Co. v. U. S., 234 Fed. 34, 148 
CCA 50; U. S. ve Krueger, 228 Fed. 
97, 142 CCA 503 [aff 246 U. S. 69, 38 
SCtars6O2" 62h ede OS2h JU Sat we 
Norris; 222) Wed.) 14) Wr CCAY 552; 
Cooper v. U. S., 220 Fed. 871, 136 CCA 
501 [aff 217 Fed. 846}; Stonebraker- 
Zea Cattle Co. v. U. S., 220 Fed. 99, 
135 CCA 96 [aff 245 U. S. 642, 38 SCt 
221, 62 LL. ed. 527]5.U. S: v. Brannan, 
217 Fed. 849, 133 CCA 559. 

{a] Evidence insufficient to show 
bona fide purchase.—U. S. v. Bennett, 
296 Fed. 409; Cooper v. U.S., 220 Fed. 
871, 136 CCA 501 [aff 217 Fed. 846]; 
U. S. v. Peterson, 220 Fed. 605, 136 
GCA CS 4eUs SS) -y Tillmanyt 205 Bed: 
892. U.S.) ve Smith, 181. Bed. 546 
[aff 196 Fed. 593, 116 CCA 267, 203 
Wed. 394, 121 CCA 498 (aff 236 U.S. 
474, 85 SCt 440, 59 L. ed. 725)]. 

[b] Evidence sufficient to show 
that purchase was not bona. fide. 
Washington Securities Co. v. U. S., 
234 U. S. 76, 34 SCt 725, 58 L. ed. 1220 
[aff 194 Fed. 59, 114 CCA 79]; Brown 
WALL Se rooL Me C20) Lou) se rleke Ul, 
SF 5255 Fed. 612, 166 CCA 646 [aff 244 
Fed. 574]; U. ‘Say Kettenbach, 208 
Fed. 209, 125 CCA 409; U. S. y. Till- 
man, 205 Fed. 392. 

Protection of bona fide purchaser in 
suit to cancel in general see infra § 


78. U.S. v. Bennett, 296 Fed. 409; 
. Norris, 222 Fed. 14, 137 CCA 


79. Stimson Land Co. v. Rawson, 
62 Fed. 426. 

[a] Courts do not sit as mere re- 
viewing officers of land department, 
but their jurisdiction is essentially to 
inquire whether titles should be set 
aside, because of false and fraudulent 
material representations in final proof 
under Act June 6, 1912 (37 St. at L. 


123), which misled officers and there-, 


by induced patents. 
35 F. (2d) 948. 
In suits by United States in general 
see United States [39 Cye 774]. 
Laches as defense see supra § 517. 
SO.78U ss va Budd el ea Us Sx 854, 
12 SCt 575, 36 L. ed. 384; U.S. v. San 
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[§§ 520-523 


seeks to cancel a patent on the ground of mistake 


and no fraud or misconduct on the part of the pat- 


entee appears, it is essential to a recovery 
land that the purchase-money be refunded,*? but, 
where cancellation is sought for fraud, defendant 
cannot defeat the suit by reliance on a claim that 


of the 


the United States should place him in statu quo,** 


person. *°® 


ers.88 


and an offer to return the purchase-money is not a 
prerequisite to maintaining a bill to cancel a patent 
for fraud,®® or because it was issued to a fictitious 
Where in a suit by the United States for 
the cancellation of a patent the invalidity of which 
was not apparent on its face, but was proved by ex- 
trinsic evidence, the holder did not abandon his 
claims thereunder, he is not entitled to a decree for 
a return of the purchase-money or for costs on the 
cancellation of the patent.*? 

{§ 523] (10) Protection of Bona Fide Purchas- 
The government cannot repudiate a patent 


on the ground of fraud and recover the land as 


patentee,*® and 


Jacinto Tin Co., 125 U. ie PATI 5e ee SKU 
SO Oo ela teden (ails Wo smnV Maxwell 
Land-Grant Cox (ESO BENS 325546 Sev 
1015, 30 L. ed. 949; Stimson Land Co. 
v. Rawson, 62 Fed. 426. 

[a] Fraud on third person.—(i) 
The United States cannot maintain a 
suit for the cancellation of a patent 
to public lands patented in lieu of 
other lands within a forest reserva- 
tion conveyed to it in exchange, on the 
ground that such conveyance was pro- 
cured from the owners by means of 
false representations made to them 
by a third party, where it is not shown 
that such owners were defrauded, that 
the United States did not acquire a 
good title to the reserve lands, or 
that it has sustained or will sustain 
any pecuniary loss or injury. U. 

v. Conklin, 177 Fed. 55, 100 CCA 473 
[aff 169 Fed. arg (2) Grantors of 
land to the United States in exchange 
for lieu land cannot take advantage 
of a fraud on them if any, in convey- 
ing the land exchanged, as against the 
United States. U. S. v, Conklin, 169 
Fed. 177 [aff 177 Fed. 55, 100 CCA 473]. 

Sle Ue Sev. Chicago, ete Ria Cbs, 
116 Fed. 969, 54 CCA 545, Laff 195 U.S. 
524, 25 SCt 118, 49 L. ed. 306]. 

82. In suits for cancellation in gen- 
eral see Cancellation of Instruments 
§§ 938-114, 225-235. 

83. U.S. v. Budd, 43 Fed. 630 [aff 
in 144 U. S. 154, 12 SCt 575, 30 L. ed. 
But see U.S. v. Laam, 149 Fed. 


[al] Fees and commissions.—When 
a patent is canceled for mistake, the 
patentee or his assignée is entitled to 
repayment of fees and commissions 
paid to land officers. U.S. v. Poland, 
251 U.S. 221, 40 SCt 127, 64 L. ed. 236. 

[b] In Philippines, in a suit by the 
Philippine government to cancel a 
patent because of breach of a condi- 
tion or covenant (1) it was held that 
the government must restore to de- 
fendants whatever was received under 
the contract. Govt. v. Wagner, 49 
Philippine 944. (2) The government 
should be required to refund to de- 
fendants an amount equal to the pur- 
chase price, plus the sums expended 
by them in improving the land. Govt. 
v. Wagner, supra. 

84. U.S. v. Howard, 247 Fed. 455, 
P59 CCAL 509. 

[a] Reimbursement for improve- 
ments.—(1) Where an entryman ob- 
tains a homestead patent by fraudu- 
lent representations, he cannot de- 
feat a suit for cancellation on the 
ground that the government should 
place him in statu quo and reimburse 
him for improvements. U.S. v. How- 
ard, 247 Fed. 455, 159 CCA 509. (2) In 
the absence of any contract, express 


against an innocent purchaser for value from the 


the fact that a person purchased 


or implied, claimant under a canceled 
patent is not entitled to recover from 
the United States for the expense of 
improvements on the land in question 
or taxes paid thereon. Bradford v. 
U. S., 222 Fed. 258, 138 CCA 69. 

85. U.S. vv. Minor, 1145UAS. 2356 
5 SCt 836, 29 L. ed. 110. See U. S. v. 
Laam, 149 Fed. 581 (the United States 
in a suit to cancel a patent to public 
land, in order that it may convey 
the same to another party equitably 
and rightfully entitled to it, is not 
required to tender back the purchase 
money paid by the patentee); U.S. v. 
Budd, 48 Fed. 630 [aff 144 U. S. 154, 
12-SCt. 575, 36 L. ed. 384]. But«see 
U. S. v. White, 17 Fed. 561, 9 Sawy. 
125 [app dism 122 U. S. 647 mem, 7 
SCt 1000 mem, 30 L. ed. 1017 mem]. 

{a] Offer to return land scrip cer- 
tificates received when a commutation 
homestead entry was made was not 
prerequisite to a suit to annul a patent 
because of an entryman’s agreement 
that title when acquired should inure 
to another’s benefit. Causey v. U. S., 
240: 00. SS.) 3995 36> SCty 365, 7600 TL: ed. 
711 [aff 203 Fed. 1022, 121 CCA 663]. 

86. Moffat vai S112" U2 SS: 24.5 
SCt 10, 28 L. ed. 628. 

87.2) Morris v. U.'S.,.174 UsS. 196; rs 
SCt 649, 43 L. ed. 946. 

88. Bona fide purchaser: 

After patent issued in general see 

infra § 569. 

Before right to patent complete in 

general see infra § 556. 

Burden of proof see supra § 520. 
Intermediate acquisition of right to 

patent and issuance see infra § 568. 
Pleading and proof see supra § 519. 
Protection in suit for equitable re- 

lief in general see supra § 511. 

89. Wright-Blodgett Co. v. U. S., 
236i Up USe Pooh OOL S@b Geos DO mace 
637 [aff 203 Fed. 263, 121 CCA 461]; 
U. S. v. Stinson, 197, U. S. 200, 25 Sct 
426, 49 L. ed. 724 [aff 125 Fed. 907, 
60 CCA 615]; Colorado, ete., Iron Co. 
voULese 123 U. Ss) 307, 8 SCt 131, 31 
L. ed. 182; LOG SS ig Peterson, 34 F. 
(2d) 245; U. S. v. Grand Canyon Cat- 
tle Co., 247 Fed. 446, 159 CCA 500; 
U. S..v. Beaman, 242 Fed. 876; 155 CCA 
464; U.S. v. Debell, 227 Fed. 760, 142 
ccA 284; U. S. v. Koleno, 226 ‘Fed. 
180, 141 CCA 178; U. S. v. Barber 
Lumber Co., 194 Fed. 24, 114 CCA 44 
Laff 172 Fed. 948]; U.S. v. Hyde, 174 
Fed. 175; Neff v. U. S., 165 Fed. 2738, 
91 CCA 241; U.S. v. Laam, 149 Fed. 
58hs HU. Siiva Clark.) 13's Fed. 294, 70 
CCA 584 [aff 125 Fed. 774, and aff 
200 U._S. 601, 26 SCt 340, 50 L. ed. 
Choy WS anv. Detroit Timber, etes 
Co, 131s Medy 668, 167 CCAn 1 [rev 124 
Fed. 393, and aff 200 U.S. 321, 26 SCt 
282, 50 L. ed. 499i); 5 Ue Ss ver olenra, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 


§§ 523-524] 


from an entryman before the issuance of the pat- 
ent does not necessarily deprive him of the charac- 
ter and rights of a bona fide purchaser for value.®° 
A person who knew at the time when he purchased 
land erroneously patented as agricultural land that 
fide purchaser.®? 


it was mineral land is not a bona 


Nevada Wood, etc., Co., 79 Fed. 691; 
U. S. v. Southern Pac. R. Co., 76 Fed. 
134; U. S. v. Scholl, 45 Fed. 758; U. 
S. v. Wenz, 34 Fed. 154; Janes v. Wil- 
kinson, 2 Kan. A. 361, 42 P 735; Lynch 
Wer eon ls Okls 423573 OP yll095. See 
W. S, v.. Poland, 251. U..S..221, 40 SCt 
127, 64 L. ed. 236 [rev 231 Fed. 810, 
145 CCA 630] (like rule applied where 
there was an entry for excessive 
amount). U.S. v2 Union’ Pae. Ri"Co,, 
87 Fed. 551 [aff 148 U. S.: 562, 18 SCt 
G24,.381 i, ed. 560); Blackburn, vy. U. 
SS. poe ArIZ hoa. 48 (904% 

[a] Defense available to lessee (1) 
who had paid greater part of consid- 
eration. U.S. v. Routt County Coal 
Co., 248 Fed. 485, 160 CCA 495. (2) 
Lessee of railroad quarrying lime 
rock from land granted was not lia- 
ble for rock removed on annulment of 
patent. U.S. v. Southern Pac. R. Co., 
eaten (20): 546; 

{b] Title under fictitious proceed- 
ings.—Title acquired from persons 
who fraudulently procured title un- 
der fictitious homestead proceedings 
in the names of fictitious persons is 
subject to divestiture on suit by the 
United States, although the purchaser 
is a bona fide purchaser. McLeod v. 
U. S., 187 Fed. 261, 109 CCA 207 [aff 
174 Fed. 508]. 

[c] Circumstances held to put pur- 
chaser upon inquiry.—Krueger v. U. 
S., 246 U: S.69; 38 SCt 262, 62 L. ed. 
582 [aff 228 Fed. 97, 142 CCA 503]; 
U.S. v. Bennett, 296 Fed. 409; Stone- 
braker-Zea Cattle Co. v. U.S., 220 Fed. 
99, 135 CCA 96 [aff 245 U. S. 642, 38 
SCt 221, 62°: ed) 527] U.S. ‘v. Mur= 
phy, 193 Fed. 802. 

{d] Purchaser not put upon in- 
quiry.—The fact that an entryman on 
public lands, who filed for speculative 
purposes, asked one who subsequently 
purchased if he would buy the land 
when patented, does not deprive pur- 
chaser of the benefit of his good faith, 
or establish that he knew the land 
was patented for speculative pur- 
poses. U.S. v. Albright, 234 Fed. 202. 

{[e] Corporation and stockholders 
as bona fide purchasers.—(1) Where 
one who has notice of the infirmity 
of his own title to land obtained from 
the government unites with others to 
form a corporation and subscribes for 
nearly all of the stock, conveying the 
land in payment of his subscription, 
the corporation is affected with notice 
of the circumstances impairing the 
title and cannot claim protection 
against a suit for cancellation of the 
patents as a bona fide purchaser with- 
out notice. Wilson Coal Co. v. U. S., 
188 Fed. 545, 110 CCA 343 [app dism 
229 U. S. 682 mem, 33 SCt 1049 mem, 
57 L. ed. 18359 memjJ. (2) A like rule 
applies where a person chargeable 
with the fraud forms a corporation 
and he and the members of his family 
take all the stock. U.S. v. Smith, 181 
Fed. 545 [aff 196 Fed. 593, 116 CCA 
267, 203 Fed. 394, 121 CCA 498 (aff 
236. Us, Sas474,0985) SSC. 4407 (69 Led: 
725)]. (8) A corporation, which has 
taken land obtained by entry from 
the United States with notice of fraud 
in its acquisition, cannot defend a 
suit by the government for cancella- 
tion of the patents by showing that 
stockholders purchased its stock in 
good faith and in ignorance of the 
defect in the title to the land. U.S. 
v. Booth-Kelly Lumber Co., 246 Fed. 
970; Wilson Coal Co. v. U. 8; 188 Fed. 
545, 110 CCA 348. (4) See generally 
Corporations § 2353. 

Sufficiency of evidence as to defense 
of bona fide purchaser see supra § 


520. 
90. S. v. Detroit Timber, etc., 
Co;, 13h. Fed. 668, 67 CCA 1 [rev 124 


PUBLIC LANDS 


eral. 


Fed. 393, and aff 200 U. S. 321, 26 SCt 
282,50 Lied. 499]; U.S\ vy. Clark, 125 
Fed. 774 [aff 138 Fed. 294, 70 CCA 
584 (aff 200 U. S. 601, 26 SCt 340, 50 
L. ed. 613) ]. 


[a] Mortgagee.—U. S. v. Grover, 
aw Fed. 181; U.S. v. Gridley, 186 Fed. 
[b] Receivers’ final receipts are 


notice to the purchasers of the equita- 
ble title they evidence that they are 
voidable by the land department for 
fraud or error before the patents issue 
upon them, but they are not notice 
that the equitable titles they disclose 
were procured by fraud, perjury, or 
irregularity, but are prima facie evi- 
dence that the lands were honestly 
and regularly entered. U.S. v. Detroit 
Timber, ete., Co., 131 Fed. 668, 67 CCA 
1 [rev 124 Fed. 393, and aff 200 U. S. 
321, 26 SCt 282, 50 L. ed. 499]. 

[c] Conveyance before issuance of 
receiver’s receipt.—The fact that a 
receiver’s receipt for public land bore 
date subsequent to date of conveyance 
by the entryman does not charge sub- 
sequent purchasers with notice of 


fraud, for delays in issuing receipts 


in land office are frequent and trans- 
action might well have been innocent. 
U. S. v. Routt County Coal Co., 248 
Fed. 485, 160 CCA 495. 

[d] Purchase before final certifi- 
cate.—That the purchaser of a home- 
stead from the entryman bought be- 
fore final certificate issued did not 
charge him with notice of the entry- 
man’s failure to comply with the 
Homestead Law. U. S. v. Murphy, 
193°Fed. 802. °° 

91. Washington Securities Co. v. U. 
S., 234 U. S. 76, 34 SCt 725, 58 L. ed. 


U220K Wigs. Ve Centralerac:, Ro Coy, 84 
Fed. 218. 
92. Trusts in general see Trusts 


[sieve TIT. 

93. U. S.—Northern Pac. R. Co. v. 
McComas, 250 U. S. 387, 39 SCt 546, 
63. L.-ed. 1049 [rev 82 Or. 639, 161 P 
562, 162 P 862]; Daniels v. Bernhard, 
231. Ss Olz2) oD el 40> 59) it. ed. 
Lith elrev. 205) hed. 235,,L20 CCA 93]; 
Daniels v. Johnston, 237 U. S. 568, 35 
SCt 748, 59 L. ed. 1110 [rev 205 Fed. 
235, 125. CCA 93]; Svor v. Morris, 
227 U.S. 524, 33 SCt 385, 57 Li. ed. 623 
[rev 118 Minn. 344, 186 NW 852]; 
Johnson v. Towsley, 13 Wall. 72, 20 
L. ed. 485; Silver v. Ladd, 7 Wall. 219, 
19 L. ed. 138; Stark v. Starr, 6 Wall. 
402, 18 L. ed. 925; Minnesota v. Batch- 
elder, 1 Wall. 109, 17 L. ed. 551; Gild- 
ner v. Hall, 227 Fed. 704; Howe v. 
Parker, 190 Fed. 738, 111-CCA 466; 
U. S. v. Wesely, 189 Fed. 276; Le 
Marchal v. Tegarden, 175 Fed. 682, 
99 CCA 236 [rev 152 Fed. 662]; Hoyt 
v. Weyerhaeuser, 161 Fed. 324, 88 CCA 
404; McKenna v. Atherton, 160 Fed. 
547 Oe Siival Winona, 6tces7R. “Co., 67 
Fed. 948, 15 CCA 96 [aff 165 U. S. 463, 
17 SCt 368, 41 L. ed. 789]; Southern 
Pac. R. Co. v. Araiza, 57 Fed. 98. See 
Kirk v. Olson, 245 U. S. 225, 38 SCt 
114, 62 L. ed. 256 (recognizing rule). 

Ark.—Green v. Clyde, 80 Ark. 391, 
97 SW 437. 

Cal.—Hodge v. McCall, 185 Cal. 330, 


197 P 86; Gage v. Gunther, 136 Cal. 
338, 68 P 710, 89 AmSR 141; Mery 
v. Brodt, 121 Cal. CSSA ays) al Ge 818; Mc- 
Nee v. Donahue, 76 Cal. 499, 18 P 438; 
Plummer v. Brown, 70 Cal. 544, 12 P 
464; Hess v. Bolinger, 48 Cal. 349; 


Boggs vy. Merced Min. Co., 14 Cal. 279 
[writ of error dism 3 Wall. (OHS) 
304, 18 L. ed. 245]; Donley v. West, 
(A.) 189 P 1052; Bond v. Walters, 38 
CalwAw 245 175.909" sSee Southern 
Pac. R. Co. v. Arnold, 162 Cal. 726, 
124 P 829 (where secretary of the in- 
terior illegally rejected a railroad in- 
demnity land selection, and did not 


[pOnCeS.]) TAT 


[§ 524] e. Establishment of Trust®??—(1) In Gen- 
Where a patent has been improperly issued to 
a person not entitled thereto, the patentee may be 
decreed to hold the legal title in trust for the per- 
son who was really entitled to the land®* and com- 


correct the error on his own initiative, 
the railroad’s remedy was to wait un- 
til the United States had parted with 
the title and then sue to have the 


patentee declared a trustee for its 
pene Thomas v. Lawlor, 53 Cal. 


D. C.—Perry v. Work, 56 App. 92, 10: 
I.) (2a) 887 -Leertionrari den 271 Uses: 
668, 46 SCt 483, 70 L. ed. 1141]; Cohen 
V., Fall, 52 App. 140, 284 Fed. 734, 
‘Fla.-Smith v. Love, 49 Fla. 230, 38 


pont Chesser v. De Prater, 20 Fla. 
Ill.—Forbes v. Hall, 34 Ill. 159, 85 
AmD 301. 


ee -—Hunter v. Aylworth, 38 Iowa. 


Kan.—Janes v. Wilkinson, 2 Kan. 
A:-361, 42. P 735. 

Minn. —Hayes v. Carroll, 
134, 76 NW 1017. 

Miss.—Stark v. Mather, 1 Miss. 181, 
12 AmD 553. 

Mo.—Hedrick v. Beeler, 110 Mo. 91, 
19 SW 492; Widdicombe v. Childers, 
84 Mo. 382) [aff 124 U. S. 400, 8 sct 
bail; SLi aie 427 Is Sensenderfer We 
Kemp, 83 Mo. 581. 

Mont.—Reagan v. Boyd, 59 Mont. 
453, 197 PB. 832. 

Nev.—Rose v. Richmond Min. Co., 
I Ney. 255-272 1.05. 

Okl. —Forster v. Ingram, 74 Okl. 219, 
178 P 99; Smith v. Kennedy, 46 OK 
493, 149 P 197; Gourley v. Country- 
man, 18 Okl. 220, 90 P 427. 

Or.—Morrow v. Warner. Valley 
Stock Co, 564Or.312, 100 P Iie One 
gon R., etc., COoseve Hertzberg, 26 Or. 
216, 37 P 1019. 

Wis.—McCord v. Hill, 111 Wis. 499, 
84 NW 27, 85 NW 145, 87 NW 481; 
Weeks v. Milwaukee, ete., AY. COs 78 
Wis. 501, 47 NW 737. 

[a] The United States may bring 
suit to declare a trust in favor of 
persons entitled to lands patented to 
others. U.S. v. New Orleans Pac. R. 
Co., 248 U.S. 507, 39 SCt 175, 63 L. ed. 
388. But see U. S. v. New Orleans 
Pac. R. Co., 235 Fed. 833, 149 CCA 145 
(trust, if any, in favor of occupant of 
land in railroad grant confirmed by 
Act Febr. 8, 1887 § 2, not enforceable 
by government). 

[b] Right of United States as to 
lands certified to state——(1) The as- 
signment of a contract by one en- 
joined from asserting title to land, the 
certification of which to the state 

was fraudulently induced, under 
which the assignee with notice ac- 
quired the land from the state, re- 
sulted in a trust for the government. 
Independent Coal, etce., Co. v: Ses 
274 U. S. 640, 47 SCt 714 fil) suede 
1270 [aff sub nom. On sSieveiCarbon 
County, Wand Con 79) Be C2d)n aia 
(2) Cancellation of certification to 
state see supra § 509. 

[ec] Estoppel.—In a contest before 
the land department between a pat- 
entee who sought to have his patent 
transferred to a different tract on the 
ground that such tract was intended 
and that the wrong numbers were in- 
serted in the patent through mistake, 
and a homestead entryman of the tract 
claimed, the fact that the latter con- 
tested the question of fact as to the 
mistake did not estop him, in a suit 
for declaration of a trust, also to deny 
applicant’s right to the transfer as 
a matter of law in case the question 
of fact was determined against him. 
Le Marchal v. Tegarden, 175 Fed. 682, 
99 CCA 236 [rev 152 Fed. 662]. 

{d] Parties.—The United States is 
not a necessary party to a suit by an 
entryman whose entry has been re- 
jected by the land department in 
favor of the subordinate entryman, to 
charge the latter with a trust in his 


74 Minn. 


1118 [50 C.J.] 


pelled to convey the land to such person;*®* and such 
relief may be granted notwithstanding the fact that 
the statute under which the patent was obtained 
provides that one who fraudulently obtains a pat- 
ent shall forfeit all right and title to the land, and 
any grant or conveyance which he may have made, 
except in the hands of bona fide purchasers, shall 
But where a patent is absolute- 
ly void, its holder cannot be adjudged to hold it in 
trust for the person entitled to the land.®°® 
the consideration for public lands was paid or fur- 
nished by a person other than the patentee equity 
may declare a trust in favor of such person;®* but 
equity will not recognize any resulting trust in fa- 
vor of one who, in order to evade the law, enters in 
the name of another land which he cannot legally 


be null and void.®® 


favor merely because a patent from 
the United States is involved. Saw- 
yer v. Gray, 237 U. S. 674, 35 SCt 842, 
59 L. ed. 1170; Daniels v. Craddock, 
Poe Weese ON4, 35) SOb 149, OO le, neds 
1118 [rev 205 Fed. 235, 125 CCA 93]; 
Daniels v. Merrithew, 237 U.S. 570, 35 
SCt 747, 59 Ii.’ ed. 1113; Daniels v. 
Wagner, 237 U. S. 547, 35 SCt 740, 59 
L. ed. 1102, LRA1916A 1116, AnnCas 
1917A 40. 

fe] Incidental relief.—A defend- 
ant, claiming title under a railroad 
grant, is liable for the value of tim- 
ber cut from land which had previous- 
ly been held by the land department 
to have been excluded from the grant 
and awarded to a homestead claimant. 
Edenborn v. U. S., 5 F. (2a) 814. 

Grounds for attacking patent in 
general see supra § 512. 

94 U. 


ed, 820 [aft 69 Minn. 547, 72 NW 794] 
Hedrick v. Atchison, etc., R. Co., 167 
U.. Si 673, 17 SCt 922,42 L. ed. 320: 
Widdicombe v. Childers, 124 U. S. 
400, 8 SCt 517, 31 L. ed. 427; Silver 
ve uadd, 7 ‘Wall. 219, 19-L. ed. 138: 
White v. Cannon, 6 Wall. 443, 18 L. ed. 
923; Stark v. Starr, 6 Wall. 402, 18 L. 
ed. 925; Minnesota v. Batchelder, 1 
Wiall, 109,e17 Li ed. 551: ‘George v. 
Riddle, 94 Fed. 689; Aiken v. Ferry, 


1 F. Cas. No. 112, 6 Sawy. 79; Stevens 
Min soharp, se i. Cas. INO: “135410096 
Sawy. 113. 


Cal.—Mery v. Brodt, 121 Cal. 332, 


53 P 818; McNee v. Donahue, 76 Cal. 
499, 18 P 438; Plumer v. Brown, 70 
Cal. 544, 12 P 464; MHollinshead v. 


Simms, 51 Cal. 158; Hess v. Bolinger, 
48 Cal. 349; Boggs v. Merced Min. Co., 
14 Cal. 279. See Sanders v. Dutcher, 
168 Cal. 353, 143 P 599 (right to trans- 
fer recognized where apparently there 
was merely a final certificate). 

Colo.—Snider v. Ostrander, 26 Colo. 
A. 468, 145 P 288. , 

Tll.— Aldrich v. Aldrich, 37 Ill. 32; 
Bruner v. Manlove, 4 Ill. 339, 36 AmD 
551. 

Ind.—Moyer v. McCullough, Smith 
pa tn Bs 

La.—Hennen v. Wood, 16 La. Ann. 
263; Davis v. Fletcher, 11 La. Ann. 
506. 

Mich.—Johnson y. Lee, 47 Mich. 52, 
10 NW 76. . 

Mo.—Hedrick v. Beeler, 110 Mo. 91, 
19 SW 492; Widdicombe v. Childers, 
84 Mo. 382 [aff 124 U. S. 400, 8 SCt 
517, 31 L. ed. 427]; Sensenderfer v. 
Kemp, 83 Mo. 581; Barksdale _ v. 
Brooks, 70 Mo. 197. See Huntsucker 
v. Clark, 12 Mo. 333 (holding that, if 
a person obtains a certificate of pur- 
chase from the state land officers by 
fraudulent practices affecting the 


rights of another, a court of equity- 


will compel a transfer of the certi- 
ficate thus obtained to the person de- 
frauded). 

Mont.—Reagan vy. Boyd, 59 Mont. 
453, 197 P 832. 

N. D.—Parsons v. Venzke, 4 N. D. 


PUBLIC LANDS 


Where. | Suit. 


obtain the relief 


452, 61 NW 1036, 50 AmSR 669 [aff 
164 U. S. 89, 17 SCt 27, 41 L. ed. 360]. 

Okl.—Gourley v. Countryman, 18 
Okl. 220, 90 P 427. 

Or.—Foskett v. Warner Valley 
Stock s@on 56 Ore 3660 10d Pigs 
Dixon v. Warner Valley Stock Co., 56 
Or. 364, 101 P 189; Harrington v. 
Warner Valley Stock Co., 56 Or. 361, 
101 P 189; Green v. Warner Valley 
Stock Co., 56 Or. 361, 101 P 189; Mor- 
row v. Warner Valley Stock Co., 56 
Ors 32201 01 Rr Orezson, ete, Rr. 
Co. v. Hertzberg, 26 Or. 216, 37 P1019. 

Wis.—Empey v. Plugert, 64 Wis. 
6038, 25 NW 560. 

See Wallace v. Patten, 14 Oh. 272. 


95. Mery v. Brodt, 121 Cal. 332, 53 
P 818. 
96. Rose v. Richmond Min. Co., 17 


Nev. 25, 27 P 1105. 

[a] ‘The holder of a state swamp 
land patent cannot maintain a suit to 
compel a conveyance from a patentee 
under the United States for the same 
land, for if the land was swamp land, 
the title having already passed from 
the United States to the state, the 
subsequent United States patent was 
void, while if the land was not swamp 
land the state patent was void and 
gave plaintiff no right. Kile v. Tubbs, 
59 Cal. 191. But compare Miller v. 
Tobin, 16 Or. 540, 16 P 161. 

[b] A railroad company which has, 
if anything, a legal title to lands by 
reason of a legislative grant, cannot 
maintain a bill in equity against par- 
ties claiining under a subsequent pat- 
ent to have them decreed trustees of 
plaintiff and to convey the land to 
plaintiff, as, if plaintiff’s title is good 
then defendants have none, and such 
decree would not supply the place of 
the patent to which plaintiff is en- 
titled. Northern Pac. R. Co. v. Can- 
non, 46 Fed. 237 [aff 54 Fed. 252, 4 
CCA 303 -(app dism 17 SCt 997 mem, 
41 L. ed. 1180 mem) ]. 

97. Franklin v. McEntyre, 23 III. 
91; Barlow yv. Barlow, 47 Kan. 676, 
he 607; Irvine v. Marshall, 7 Minn. 

[a] A state statute declaring that, 
where a grant for a valuable consider- 
ation is made to one person on a con- 
sideration paid by another, no use or 
trust shall result in favor of the lat- 
ter, does not apply to a sale of public 
lands. Irvine v. Marshall, 7 Minn. 286 
(foll Irvine v. Marshall, 20 How. (U. 
S.) 558, 15 L. ed. 994]. 

[b] Entry by true owner of land 
warrant in name of nominal owner.— 
Where the true owner of a govern- 
ment land warrant issued in the name 
of another and not assigned by him, 
enters land under the warrant for him- 
self, but, for want of the assignment, 
makes the entry in the name of the 
other, the latter takes the legal title 
to the land as trustee for the former. 
Key v. Jennings, 66 Mo. 356. 

98. Warren v. Van Brunt, 19 Wall. 
(U. S.) 646, 22 L. ed. 219; Alsworth v. 
Cordtz, 31 Miss. 32; Higgins v. Hig- 


enter in his own name.*8 
entee was not a citizen, and swore falsely on that 
point in his declaratory statement, is not sufficient 
to charge him as trustee for an adverse claimant 
who was defeated in a contest with him, but in or- 
der to so charge him it must appear that he pro- 
duced witnesses and swore falsely as to his citizen- 
ship and thereby deceived the land officers.®® 

[§ 525] (2) Interest Necessary To 
In order to maintain a suit to control the op- 
eration of a patent-the complainant must possess a ti- 
tle superior to that of the patentee,” and also to that 
of the government through which the patentee 
claims,? or he must possess equities which will con- 
trol the title in the patentee’s name.4 


[§§ 524-525 


A charge that the pat- 


Maintain 


In order to 
sought the complainant must show 


gins, 55 Mo. 346; 
Or. 343. : 

99. Burrell v. Haw, 48 Cal. 222, 
226. 

“Any representation or allegation 
that defendant himself might have 
made, in his declaratory statement or 
otherwise, touching his citizenship, 
could not have infiuenced the tribunai, 
because it was not testimony. In the 
absence, then, of any facts showing 
that defendant proved his citizenship 
by false testimony, we must accept 
the decision of the Land Officers, upon 
that question, as conclusive.” Bur- 
rell v. Haw, supra. 

1. In suit attacking patent in gen- 
eval see supra § 513. 

2. Fisher v. Rule, 248 U. S. 314, 
39 SCt 122, 63 L. ed. 263 [aff 232 Fed. 
861, 147 CCA 55]; Lyle v. Patterson, 
228 U.S. 211, 33 SCt 480, 57 L. ed. 804; 
Campbell v. Weyerhaeuser, 161 Fed. 
332, 88 CCA 412 [aff on other grounds 
219. Us S. 4245531 (SCt 321, S5 das edt 


Clark v. Bayley, 5 


279]; Capron v. West, 201 Cal. 772, 
258 P 83; Capron v. Van Horn, 201 
Cal. “486; 258° “Ps. 7ish) MeMaren) rv. 


Fleischer, 181 Cal. 607, 185 P 967 [aff 
256 Us 8.1477, 41 SCt 57%, 65. eds 
1052]; Boggs v. Merced Min. Co., 
14 Cal. 279; Kendall v. Bunnell, 56 
Cal. A. 112, 205 P 78; Bowen v. Hick- 
ey, 53 Cal. A. 250, 200 P 46 [certiorari 


den 257 U. S. 656 mem, 42 SCt 168 
mem, 66 L. ed. 420 mem]. 

3. Boggs v. Merced Min. Co., 14 
Cal, 279. 


4. Dreyfus ‘tv. Badger, 108 Cal. 58, 
41 P 279; Chapman v. Quinn, 56 Cal. 
266; Boggs v. Merced Min. Co., 14 Cal. 
279. See Savage v. Worsham, 72 Fed. 
601; Johnson v. Drew, 34 Fla. 130, 15 
S 780, 48 AmSR 172; Graham vy. Great 
Falls Water Power, etc., Co., 30 Mont. 
393, 76 PF 808. 

[a] Circumstances giving no right 
to relief.—One who was denied the 
right to enter, as a homestead, lands 
claimed under a railroad grant, and 
who thereafter attempted to make an 
actual settlement on the same, but 
was prevented by the threats of those 
claiming under the railroad title, has 
no right to the land as against the 
claimants under the railroad who were 
allowed to purchase under Act Congr. 
March 38, 1887 § 5. Norton v. Evans, 
82 Fed. 804, 27 CCA 168. 

{b] Circumstances giving right to 
relief.— Where a homestead entryman, 
having the right to have a patent is- 
sued, disposed of her homestead by 
will, and died before final proof, and 
on application of a daughter and dey- 
isee a patent was issued to heirs of 
the entryman, and in a devisees’ ac- 
tion to declare a resulting trust it 
appeared that the patent was either 
issued érroneously with knowledge 
of the will, or on final proof which in- 
tentionally or inadvertently failed 
to disclose that fact, a proper case for 
equitable relief was presented, in view 
of U. S. Rev. St. § 2291. Mortgage 
pase: Co. v. Rhodes, 75 Okl. 298, 183 P 
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§§ 525-528] 


himself entitled to a patent from the government up- 
on his equitable title,® and so he must show that he 
complied with the provisions of the law under which 
he claims® or was prevented from so doing by some 
act by means of which the patentee acquired an un- 


due advantage in the proceeding.’ 


[§ 526] (3) Jurisdiction of Courts.® 
courts have jurisdiction of suits for equitable relief 
by persons entitled to public lands which have been 


improperly patented to others.® 


[§ 527] (4) Time To Sue, and Laches. The right 
to equitable relief against a patentee may be lost by 
laches and acquiescence in the ruling of the land 
department,’® even where the United States sues 
for the benefit of a private individual.?1 


5. U. S.—Fisher v. Rule, 248 U. S. 
314, 39: SCt 122, 63 L. ed, 263 [aff 232 
Hed: 861, 147 CCA 551]; F 
Jones, 244,.U. S. 305, 37 SCt 645, 61 
L. ed. 1158 [aff 


1052. 

Mont.—Meyendorf v. Frohner, 3 
Mont. 282. 

Okl.—Jones v. Fearnow, 53 Okl. 822. 
£56 309: 

Or.—Morrow v. Warner Valley 


Stock Coy 56 Or: 312, 101 P-171;. Tem- 
ple v. Osburn, 55 @r. 506, 106 P 16. 

Wash.—Kendall v. Long, 66 Wash. 
62,-119 P 9; Galliher v. Cadwell, 3 
Wash. T. 501, 18 P 68. 

See generally supra § 513 text and 
note 40. 

[a] Defendant can rely on any de- 
fect in plaintiff’s title even though 
it was not considered by the officials 
of the land office. Kendall v. Bunnell, 
56 (Cal, Ay 112,205 B78. 

{b] Attempt to acquire interest.— 
(1) One who has never by acceptance 
of a grant, or by settlement, or by en- 
try, or by payment, placed himself in 
privity with the United States in title 
before a patent issues to another, may 
not maintain a bill in equity to charge 
the title under it with a trust in his 
favor. Campbell v. Weyerhaeuser, 161 
Fed. 332, 88 CCA 412 [aff on other 
grounds 219 U. S. 424, 31 SCt 321, 55 
L. ed. 279]. (2) One whose applica- 
tion to purchase public land is re- 
jected when presented may not main- 
tain a bill to charge the title ac- 
quired by another undera patent with 
a trust in his favor. Campbell v. 
Weyerhaeuser, 161 Fed. 332, 88 CCA 
412 [aff on other grounds 219 U. S. 
Ae St NSCt p24, 59 La, ed 20. Co) 
But the filing in a local land office of 
a complete and regular application 
for lands in lieu of land in a forest 
reserve bas been regarded as suffi- 
cient. Sawyer v. Gray, 205 Fed. 160. 
(4) One who has made the affidavit 
and application required by U. S. Rev. 
St. § 2290, and who has paid the 
amount necessary to enter the quan- 
tity of land applied for, is vested 
with an equitable title entitling him 
to maintain a suit to declare a trust, 
and to compel conveyance. McLaren 
v. Fleischer, 181 Cal. 607, 185 P 967 
[aff on other grounds 256 U. S. 477, 
41 SCt 577, 65 L. ed. 1052). 

[c] Where a contest against an en- 
try is rejected by the land depart- 
ment, the person by whom. such con- 
test was filed acquires no interest in 
the land embraced in the entry, so as 
to be able to sue to declare the pat- 
entee, who was the entryman at the 
time he offered his contest, a trustee 
for his use and benefit. Parker v. 
Lynch, 7 Okl. 631, 56 P 1082 (holding 
that this is true even though the con- 
test should have been entertained by 
the department and a hearing grant- 


ed). 

tay Patent under Carey Act.—(1) 
In a case involving a patent from the 
state of land granted to it under the 
Garey Act, to warrant relief it must 
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of a trust.13 


The state 


The fed- 


appear that plaintiff was entitled to 
the patent, and that, in consequence 
of an erroneous ruling, the patent was 
denied him, and that he has no appeal 
or other remedy. Pierson v. Love- 
land, 16 Ida. 628, 102 P 340. (2) In 
such case it must appear that plain- 
tiff’'s right should have been respect- 
ed by the land department, and, if 
respected, it would have given him the 
patent. Pierson v. Loveland, i6 Ida. 
628, 102 P 340. 

6. U.S. v. New Orleans Pac. R. Co., 
235 Fed. 833, 149 CCA 145; Sacra- 
mento Sav. Bank v. Hynes, 50 Cal. 
195; Bond v. Walters, 38 Cal. A. 245, 
Lila S007 

{a] Patent under Carey Act.—In a 
case involving a patent from state of 
land granted to it under the Carey 
Act, it must appear that plaintiff has 
performed all acts required by law to 
entitle him to a patent, or that he 
was able, ready, and willing to do so 
but was prevented by an erroneous 
ruling of the land department.” Pier- 
son v. Loveland, 16 Ida. 628, 102 P 340. 

7. Sacramento Sav. Bank v. Hynes, 
50 Cal. 195. 

8. Jurisdiction of courts in general 
see Courts 15 C. J. p 693; Federal 
Courts! 20 (©... J5 p69: 

9. Moyer v. McCullough, 1 Ind. 339; 
Empey v. Plugert, 64 Wis. 603, 25 NW 
560. 

10. Holt v. Murphy, 207 U. S. 407, 
28 SCt.212, 52 I: ed. 2%1? Laff 15 ORL. 
12, 79 P 265]; Harvey v. Holles, 160 


Fed. 531; Osborne v. Altschul, 101 
Fed: -.739))) Northern —Pac.)) BR. )Co:” v; 
Amacker, 49 Fed. 529, 1 CCA 345; 
Buckley v. Howe, 86 Cal. 596, 25 P 


132. See also Sensenderfer v. Smith, 
66 Mo. 80. 

[a] Facts constituting laches or 
acquiescence.—(1) Where the success- 
ful party in a land office contest filed 


a waiver of the preferential right of. 


entry before a patent was finally is- 
sued to another, this fact, coupled 
with a delay of four years in attempt- 
ing to enforce such preferential right, 
defeats any right to charge the pat- 
entee and his grantees with a result- 
ing trust. Holt v. Murphy, 207 U. S. 
407, 28 SCt 212, 52 L. ed. 271 [aff 15 
Okl. 12, 79 P 265]. (2) Acquiescence 
for six years in decision of land office. 
Harvey v. Holles, 160 Fed. 531. (3) 
Delay of seventeen years after the 
land was patented to another. Os- 
borne v. Altschul, 101 Fed. 739. (4) 
Where a land grant railroad company 
contests the right of a homestead 
claimant to lands lying within its 
place limits, and is defeated on appeal 
to the secretary of the interior, and a 
patent is then issued to the claim- 
ant, a delay of more than three years 
in bringing suit for such lands, during 
which time they have been surveyed 
and platted as an addition to a town, 
will be considered as an acquiescence 
in the decision, and raises a preSump- 
tion that the company has made a se- 
lection of indemnity lands in lieu of 
those thus lost to it. Northern Pac. 
R. Co. v. Amacker, 49 Fed. 529, 1 CCA 


345. 
[b] Facts not constituting laches 
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eral statute of limitations in respect of the vaca- 
tion or annulment of patents in suits by the United 
States'? does not apply in a suit for the declaration 


[§ 528] (5) Pleading and Proof. A petition or 
complaint which seeks to hold a patentee as trustee 
upon the ground of fraud must be as definite and 
precise as is required in a bill of chancery.!# 
plainant must show that the United States has part- 
ed with its title, and that such title has become vest- 
ed in the individual against whom it is sought to 
enforce the supposed equities,1® and must aver and 
prove every fact necessary to make out a perfect 
case, and establish actual ownership by an equitable 
title superior to the legal title.1¢ 


Com- 


A mere general 


or acquiescence.—(1) Delay of settlers 
on land within the limits of a rail- 
road land grant, in peaceable posses- 
sion under an equitable claim, in re- 
sorting to equity to estahlish their 
claims against holders of legal title 
under patent, where the latter mani- 
fested no purpose to disturb them, or 
to assert any right against them. U. 
S. v. New Orleans Pac. R. Co., 248 U. 
S. 507, 39 SCt 175, 63 L. ed. 388 [rev 
235 Fed. 846, 149 CCA 158, 235 Fed. 
841, 149 CCA 153]. (2) A homestead- 
er who entered into possession prior 
to erroneous issuance of a patent toa 
railroad, and remained in possession 
for over thirty years, and whose rights 
had been recognized by the land de- 
partment, and who had intervened in 
a suit to set aside the patent, is not 
guilty of laches precluding him from 
asserting invalidity of the patent. 
Peavy-Wilson Lumber Co. v. Dewdon, 
149 La. 283, 88 S 822. (8) Two years 
from the date of a patent is not an 
unreasonable delay in prosecuting a 
suit against the patentee to recover 
the property on the ground that the 
right to purchase belonged to plain- 
tiff, and not to thé patentee. Whitlock 
v. Cohn, 72 Ark. 83, 80 SW 141. (4) 
Laches did not bar defendant’s right 
to recover public lands asserted with- 
in ten years after issuance of patent, 
where defendant’s rights were pro- 
tected until patent issued by judg- 
ment against plaintiff's predecessors. 
Wolbol v. Steinhoff, 25 Wyo. 227, 168 
Pez5d, £20) Psst. 

11. U.S. v. New Orleans Pac. R. 
Co.,) 248 -U..S. 507, 39 SCt 175) 63) tu: 
ed. 388. 

12. See supra § 517. 

13. Independent Coal, etc., Co. v. U. 
S.. 2740 U.S. 1640,.47 SCt Vila, 71 Te ede 
1270; U. S. v. Carbon County Land 
Co., 9 BF. (2d) 51% [aff 274 U. S. 640, 
47 SCt 714, 71 L. ed. 1270]. 

14. Hill v. Miller, 36 Mo. 182 [foll 
Stucker v. Duncan, 37 Mo. 160]. 

15. McCord v. Hill, 104 Wis. 457, 
NW 735. 

16. U. S:—Duluth, etc, R. Co. v. 
Ray, 173 U. S. 589, 19 SCt 549, 43 LL 
ed. 820 [aff 69 Minn. 547, 72 NW 794]; 
Lee vy. Johnson, 116 U.S. 48, 6 SCt 249, 
29 L. ed. 570; Stimson Land Co. vy. 
Rawson, 62 Fed. 426; Puget Mill Co. 
v. Brown, 54 Fed. 987 [aff 59 Fed. 35, 
7 CCA 643]. 

Cal.—Hays v. Steiger, 76 Cal. 555, 
18 P 670; Aurrecoechea v. Sinclair, 60 
Cal. 532; Donley v. West, (A.) 189 
P 1052; Bond v. Walters, 38 Cal. A. 
245, 175 P 909. 

Dak.—Pierce v. Sparks, 4 Dak. 1, 
22 NW 491. 

Mont.—Hensen vy. Merton, 57 Mont, 
PBs APES’ ee OME. 

Okl.—Baldwin v. Keith, 13 Okl. 
624, 75 P 1124. 

Or.—Temple v. Osburn, 55 Or. 506, 
106 P 16. 

[a] The complaint must state the 
facts showing that complainant was 
entitled to the land, and a mere gen- 
eral averment of his right is insuffi- 


cient. Stewart v. Altstock, 22 Or. 182, 
29 P 553. 
[b] The complaint must show that 


plaintiff was qualified to acquire the 


1120 [50 C.J.] 


allegation of fraud or mistake is not sufficient, but 
the party seeking relief against the patent must al- 
lege and prove the facts showing that there was 
fraud or mistake and how it oceurred,!? and where 
fraud is relied on it must also be alleged and proved 
that the fraud affected the decision in the land de- 


partment.'§ 


Defense of bona fide purchaser is an affirmative 
defense which must be set up by answer,?® and sus- 


tained by proof.°° 


[§ 529] (6) Defenses. In a suit to subject the 
patent to a prior right the patentee may set up 
fraud on the part of the complainant in obtaining 
and establishing his right,24 and if the prior right 
is merely colorable it will not be enforced against 
The fact that a person perfecting the 


the patent.?? 


right in the lands under which he 
claims and that all the steps neces- 
sary to acquire it were taken. Quinn 
v. Kenyon, 38 Cal. 499. 

[c] Where plaintiff claims the land 
under the homestead laws, it is an es- 
sential averment of the petition that 
he has resided upon the land for the 
necessary period and cultivated and 
improved it to such an extent that, 
on final proof, he would be entitled to 
a patent. Baldwin v. Keith, 13 Okl. 
624, 75 P 1124. 

{d] It is not necessary for the 
complainant to show fraud in order 
to obtain relief, but it is enough for 
him to show that he has the equitable 
title and is entitled to the legal title, 
which by some means, no matter what, 
has been vested in defendant. Mc- 
Dowell v. Morgan, 28 Ill. 528. — 

fe] Complaint not aided by impli- 
cation.—Where the complaint alleged 
facts showing a prior settlement, res- 
idence, and improvements on the land, 
and defendant’s answer expressly de- 
nied these allegations, and also put 
in issue the good faith of plaintiff's 
occupancy, and alleged that his im- 
provements were made by others 
whose tenant he was, and that his pre- 
emption entry was fraudulent, and had 
been duly canceled, it could not be im- 
plied, upon demurrer to the answer, 
that plaintiff's tenancy constituted 
him a bona fide settler and occupant, 
so as to support his claim by_pre- 
emption. Corbett v. Woods, 32 Minn. 
509, 21 NW 734. ; 

{f] Complaints held insufficient.— 
(1) A complaint alleging that defend- 
ant had, in violation of the statute, 
aliened a part of the land, and there- 
by forfeited his entry, and that the 
secretary of the interior erred in the 
contest in holding that such aliena- 
tion did not work a forfeiture is in- 
sufficient where it does not also al- 
lege that the alienation was proved be- 
fore the secretary, and found by him 
to be true, and that he had made such 
decision as a matter of law. Hays v. 
Steiger, 716 ‘Cal. 555, 18"P 670.) C2) 
A complaint alleging merely that 
plaintiff made application to purchase 
land as coal land, filing a declaratory 
statement in the land office and went 
into possession and improved it; that 
defendant caused a forged relinquish- 
ment of plaintiff's rights to be filed 
in the land office, of which she did not 
know until five months after expira- 


tion of the time within which she 
might have made proof and pay- 
ment; and that defendant then pur- 


chased the land and a patent was is- 
sued to him—does not state a cause 
of action; it not showing that plain- 
tiff did not also make a voluntary 
relinquishment, by failure to prose- 
eute work on the land, or to make, or 
offer to make, seasonable period and 
payment. Gebo v. Clarke Fork Coal 
Min, €o.; 30° Mont.\87, 75) P7859. #7@)) 
A complaint alleging that defendant 
had conveyed the land to another, who 
had farmed it, under a claim of title, 
prior to the institution of the contest 
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suit between plaintiff and defendant, 
but not showing that there was no 
consideration for the conveyance, is 
insufficient to justify a review of the 
decision on the ground that defendant 
had executed the conveyance pur- 
suant to a fraudulent agreement, pre- 
viously made, to procure a patent in 
his own name as his grantee’s pre- 
tended assignee, and for his grantee’s 
benefit. Wiseman v. HBastman, 21 
Wash. 163, 57 P 398. (4) A bill to con- 
trol the title to lands patented to de- 
fendant cannot be maintained merely 
on allegations that plaintiff had made 
valuable improvements thereon, under 
the belief that it was included in his 
homestead entry, long prior to defend- 
ant’s homestead entry, there being no 
allegation that plaintiff had sought 
to amend his entry so as to include 
the land. Savage v. Worsham, 66 Fed. 
852. (5) Where complainant’s bill 
showed affirmatively that defendant’s 
entry had not been canceled, and failed 
to show that complainant had ever 
contested defendant’s entry, and it 
did not aver that any evidence of the 
frauds which were claimed to vitiate 
defendant’s patent had ever been pre- 
sented to the register or receiver of 
the Jand office, complainant failed to 
show any right to or interest in the 
land. Savage v. Worsham, 72 Fed. 
601. (6) In suits to enforce trusts 
as to land held by defendant under 
patent from United States, complaints 
were insufficient, as failing to allege 
that plaintiffs, in their contests with 
defendant before land department, in- 
troduced any evidence that they had 
complied with regulations of depart- 
ment of interior entitling them to 
lands but for adverse claim of defend- 
ant, and as failing to claim defendant 
practiced any fraud on the govern- 
ment. Bond v. Walters, 38 Cal. A. 245, 
175 P 909. (7) A bill to have a pat- 
entee declared a trustee which averred 
settlement upon improvement, and 
failure to post notices of claim, and 
also averred plaintiff's adverse pos- 


‘session for ten years, and the subse- 


quent issuance of a patent to defend- 
ant, is insufficient to state a cause of 
action. Reed vy. St. Paul, ete., R. Co., 
234 Fed. 207 (equity without juris- 
diction under bill). 

{g] Complaints held sufficient.— 
Independent Coal, etc., Co. v. U. S., 274 
U. S. 640, 47 SCt 714, 71 L. ed. 1270 
(on motion to dismiss); Hensen v. 
Merton, 57 Mont. 231, 187 P 1017. 

[h] Bill by government to impress 
trust on land certified to state held 
to show that defendant was claiming 


interest subject to government’s 
equities. Independent Coal, ete., Co. 
Ve NURSE 274: 20S 9640547) SCO EA eit 


L. ed. 1270 [aff sub nom: U. S. v. Car- 
bon County Land Co., 9 F. (2d) 517]. 

17. U. S.—Barden v. Northern Pac. 
Ri Con 54 Wei 228 Sal 4s SSty L030 5388 
Tvéeds 9025) UsiSh yieBuddc144- 0. Se 
154, 12 SCt 575, 36 L. ed. 384; Heath 
v. Wallace, 138 U.S. 578, 11 SCt 380, 
34 L. ed. 1068; Ehrhardt v. Haga- 
boom, 15 eUies: G7, Ss Chall 5ie 2 9p i 


[§§ 528-530 


title to scrip land was acting as trustee for another, 
and that both he and his cestui que trust intended 
to conceal from the federal land office their true 
relations, does not preclude the enforcement of the 
trust, where all the facts were known to and con- 
sidered by the government officials before issuing 
the patent, and the government knowingly and will- 
ingly conveyed the land to the trustee, leaving him 
and his cestui que trust to settle the equities be- 
tween themselves.?3 

[§ 530] (7) Evidence.2* The decisions of the land 
department are prima facie correct,?®> and one who 
assails the correctness of such a decision must show 
affirmatively that it is illegal and unauthorized,?® 
and has the burden of proving that he and not the 
patentee was entitled to the patent.27 Claimant must 


ed. 346; Steele v. St. Louis Smelting, 
ete.,|:Co:;- 106: Us S447, 1 SCtys8 93027 
L. ed. 226; Quinby v. Conlan, 104 U. 
S. 420, 26 L. ed. 800; U.S. v. Ather- 
ton, 102 U. S. 372, 26 I. ed. 213; Mar- 
quez v. Frisbie, 101 'U. S. 473, 25 L. 
ed. 800; U. S. v. Throckmorton, 98 U. 
S. 61, 25 L.. ed. 93; French v. Fyan,; 
93 U. S. 169, 23 L. ed. 812; Reed v. St. 
Paul, etc., R. Co., 234 Fed. 207; James 
v. Germania Iron Co., 107 Fed. 597. 
46 CCA 476 [app dism 195 U. S. 638 
mem, 25 SCt 786 mem, 49 L. ed. 356 
mem]; U.S. v. Northern Pac. R. Co., 
95 Fed..864, 37 CCA 290 [aff 177 U.S. 
435, 20 SCt 706, 44 L. ed. 836]; U.S. 
v. Mackintosh, 85 Fed. 333, 29 CCA 176. 

Cal.—Sacramento Sav. Bank v. 
Hynes, 50 Cal. 195; Semple y. Hagar, 
BicCalwtose 

Minn.—Clearwater County State 
Bank vy. Ricke, 137 Minn. 438, 163 NW 
793; Kelley v. Wallace, 14 Minn. 236. 

Mo.—Hill v. Miller, 36 Mo. 182 [foll 
Stucker vy. Duncan, 37 Mo. 160]. 

Wash.—Wiseman vy. Eastman, 21 
Wash. 163, 57 P 398. 

A Rio Caldwell v. Bush, 6 Wyo. 342, 

[a] Allegations insufficient to 
ones fraud.—Kerns v. Lee, 142 Fed. 

‘[b] Complaint held sufficient to 
show mistake.—McCord y. Hill, 111 
pees 499, 84 NW 27, 85 NW 145, 87 NW 

18 Durango Land, ete, Co. v. 
Evans, 80 Fed. 425, 25 CCA 523 [app 
dism 19 SCt 875 mem, 43 L. ed. 117 
mem]; Bond v. Walters, 38 Cal. A. 
245, 175 P 909. 

19. Great Northern R. Co. v. How- 
er, 286 Us S; 702,935 SCtr465s4595 me 
ed. 798 [rev 69 Wash. 380,125 P 159]. 

20. Great Northern R. Co. v. How- 
er, supra. 

21. Lytle v. State, 17 Ark. 608 
(holding that the patentee may do 
this, although his title was acquired 
after the commission of the fraud). 


22. Lytle v. State, 17 Ark. 608. 

23. Keely v. Gregg, 53 Mont. 216, 
82 EPA 2G eee 22 oS 
ae Pleading and proof see supra § 

25. Holmes v. State, 100 Ala. 291, 
14 S$ 51; Stewart v. Sutherland, 93 


Cal. 270, 28 P 947. 

[a] The facts found by the secre- 
tary of the interior must be held con- 
clusive and will not be disturbed 
unless there appears a clear misappli- 
cation of the law to the facts, where 
the evidence is not set forth in the 
petition. Greenameyer v. Coate, 18 
Okl. 160, 88 P 1054 [aff 212 U. S. 434, 
29 SCt 345, 538 L. ed. 587]. 

Holmes v. State, 100 Ala. 291, 
14S 51. 

27. ‘U. S—Furrer v. Ferris, 145 U. 
S. 132, 12 SCt 821, 36 L. ed. 649; Kim- 
berly v. Arms, 129 U. S. 512, 9 SCt 355, 
32 L. ed. 764; Tilghman v. Proctor, 


25 Une Sil 8GF 84 SCtu 894 e371 leeds 


664; Leonard v. Lennox, 181 Fed. 
760, 104 CCA 296; James v. Germaniz. 
Iron Co., 107 Fed. 597, 46 CCA 476 [app 
dism 195 U. S. 638 mem, 25 SCt 786, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


( 


§§ 530-534] 


establish his rights and the invalidity of the patent 
by clear and convincing evidence,?® and if his evi- 
dence fails to establish a superior equity the legal 
title evidenced by the patent must prevail.2® In or- 
der to authorize a decree in favor of an equitable 
claimant by a senior entry against a junior entry 
and patent, all the evidence must be produced which 
would be required in the general land office for the 
issue of a patent.*° Where misconduct on the part 
of the land officials in a contest case is averred, a 
complete record of their proceedings is admissible, 
being not only relevant but of the utmost import- 
ance.*+ 

[§ 531] (8) Trial.?? In a suit by a private in- 
dividual against the holder of a title to land by pat- 
ent from the government only the plaintiff’s right 
can be tried,** and questions as to noncompliance on 
the part of the patentee with the requirements of 
the law under which the patent was issued are not 
relevant.?+ 

[§ 532] (9) Deposit by Complainant of Fees and 
Charges. Where the fees and commissions tendered 
by complainant to enter certain public land have 
been rejected by the local land office because it was 
then supposed that the land was not subject to entry, 
and complainant thereafter establishes his right to 
the land as against a patentee, complainant may be 
required as a prerequisite to a decree for a convey- 
ance to deposit in court for the use of the United 


Ark. 40. 
269, 34 P 880. 


31. 


49 L. ed. 356 mem]; North Amer- 
ican Exploration Co. v. Adams, 104 
Fed. 404, 45 CCA 185; Mann v. Keene 
Guaranty Sav. Bank 86 Fed. 51, 29 


PUBLIC LANDS 


See Kohn y. Barr, 52 Kan. 


Wallace v. Patten, 14 Oh. 272. 
Carr v. Fife, 156 U. 


[50.C.J.] 1121 


States the fees and other sums chargeable to him on 
the completion of his entry.*° 

[§ 533] (10) Refunding Amount Paid by Pat- 
entee. Where a patent has been procured through 
fraud the person entitled to the land is not required 
to pay to the patentee the amount expended by him 
in procuring the patent, as a condition to obtain- 
ing equitable relief by a declaration of trust and a 
decree for a conveyance to him by the patentee ;?® 
but where the patent has been issued by mistake and 
the patentee has been guilty of no fraud, complain- 
ant may be decreed to pay the patentee the amount 
which the latter paid for the land as a condition of 
a conveyance to claimant of the land,?7 and where 
the government has in its possession the money paid 
by both the patentee and the person to whom he is 
compelled to convey the property natural justice 
and equity require that it refund to the patentee 
his purchase money.?% 

[§ 534] 5. Quieting Title?°—a, In General. The 
relief may be in the form of quieting the title of the 
person entitled to the land as against the patentee,*° 
and enjoining the patentee from asserting his title.** 
In a proper case the patentee may bring an action 
to quiet his title.*? 

Title in United States. It is held in some states 
that an action between private individuals to quiet 
title to a parcel of land may be maintained, although 
the title to such land is still in the United States,*#? 

[a] The patent may be set aside 
as a cloud upon the title of the true 


owner of the land. Cunningham v. 


S. 494, 15] Ashley, 14 How. (U. S.) 3877, 14 L. ed. 


CCA 547; California Redwood Co. v.| SCt 427, 39 L. ed. 508. 462; Stoddard v. Chambers, 2 How. 
Little, 79 Fed. 854; Farmers’ L. & T. 32. Trial in general see Trial [38] (U. S.) 284, 11 L. ed. 269; Danforth 
Co. v. McClure, 78 Fed. 209, 24 CCA] Cyc 1239]. v. Morrical, 84 Ill. 456; McGhee v. 
64; Moline Plow Co. v. Carson, 72 33. Carr v. Fife, 44 Fed. 713 [aff| Wright, 16 Ill. 555. 

Fed. 387, 18 CCA 606; American Mortg.| 156 U. S. 494, 15 SCt 427, 39 L. ed. [b] Decree in suit by United States 
Co. v. Hopper, 64 Fed. 553, 12 CCA] 508] to quiet title as against certain claims. 


293; Warren v. Burt, 58 Fed. 101, 7 
GCA 105; But jsee Childs_v..U. SS. 5 
F. (2d) 816 (successors in interest of 
patentee to sustain claim were re- 
quired to prove that the award in 
favor of an actual settler was with- 
out foundation and that the lands were 
in fact validly patented against actual 
Settler’s claim). 

Cal.—Kendall v. Bunnell, 56 Cal. A. 
1125 205. Ps. 

Mont.—Hensen y. Merton, 57 Mont. 
dees Wha Lesh (0d aoe Onl 


see supra § 525. 

34. 
156 
508] 


338, 53 P 818. 


ant kindly. 


Interest necessary to maintain suit 


_ Carr v. Fife, 44 Fed. 713 [aff 
Us 5S" 4945 1b SCt, 42.7, 939. Led. 


McKenna v. Atherton, 160 Fed. 
Mery v. Brodt, 


“A court of equity is not inclined 
to treat the conduct of this defend- 


the United States, already noticed, de- 


—Determination in a suit by the 
United States against the Southern 
Pacific Railroad Company to quiet ti- 
tle against claims under the branch 
line grant made by the act of March 
3, 1871, that it took no title to lands 
within the grant to the Atlantic & 
Pacific Railroad Company by the act 
of July 27, 1866, was not a bar to 
a claim by the Southern Pacific Rail- 
road Company of the same land as in- 
demnity lands under the statutory 
grant of July 27, 1866, after forfei- 


121 Cal. 332, 


- The statutes of 


Nebr.—Pfund v. Valley L. & T. Co., 
52 Nebr. 4738, 72 NW 480. 
Pees Nipowenser vy. Wallace, 16 Oh. 
Hk 


Or.—Morrow vy. Warner Valley 
Stock Co., 56: Or. 312, 101 P 171. 


28. Ark.—Woodruff v. Core, 23 Ark. 
341. 
See ee v. Faulkner, 11 Iowa 
6. 
ps Mallee pave v. Bougard, Harr. 


Mont.—Graham vy. Great Falls Wa- 
ter Power, etc.,, Co., 30 Mont: 393, 
76 P 808. See Kennedy vy. Dickie, 34 
Mont. 205, 85 P 982. 

Oh.—Martin v. Boon, 2 Oh. 237. 

Okl.—Bertwell v. Haines, 10 Ok]. 
469, 63 P 702. 

Wis.—Empey v. Plugert, 64 Wis 

(1) 


603, 25 NW 560. 

[a] Evidence held sufficient: 
To sustain a judgment denying re- 
lief. Wheeler v. Widener, 75 Okl. 292, 
183 P 407. (2) To establish mistake. 
Mickey vy. Barton, 194 Ill. 446, 62 
NE 802. (3) To show that patent 
should have been issued to plaintiff 
and that the holder was trustee for 
plaintiff. Morrow v. Warner Valley 
WtOChk= ©On en powOrs olla, ai Ode wilds 

[b] Evidence held insufficient to 
establish fraud or conspiracy. Ken- 
nedy v. Dickie, 34 Mont. 205, 85 P 982. 

29. Simmons v. Ogle, 105 U.S. 271, 
26 L.-ed.:1087;. Paty v. Harrell, 24 


[50 C. J.—71] 


clare that his money, paid to the gov- 
ernment in the consummation of his 
fraud, shall be forfeited. acre 
We are satisfied the same rule should 
be invoked in favor of these plain- 
tiffs. The money paid by defendant 
being forfeited to the government 
by reason of his fraud, these plain- 
tiffs should not be required to make 
it good. The labor and expense of 
prosecuting this action, necessarily 
entailed upon plaintiffs by defendant’s 
fraudulent acts, may well be said to 
counter-balance any such _ alleged 
claim: of equity in his favor.” Mery 
v. Brodt, supra. rf 

s7.. Aiken. Vy Ferry; 2b. PB. Cas. No. 
112, 6 Sawy. 79; Hollinshead v. Simms, 
51 Cal. 158. 

Sor Hollister ives 1S. OmOtin@l: 


13: 

39. Suit to quiet title in general 
see Quieting Title [32 Cye 1296]. 

40. Duluth, etc., R. Co. v. Roy, 173 
Wee aSrs 87, a9) ISCtH 5495 cao us ed: 
820 [aff 69 Minn. 547, 72 NW 794]; 
14 Cal. 


Boggs v. Merced Min. Co., 
279; Davis v. Fletcher, 11 La. Ann. 
506. See Milner v. U. S., 228 Fed. 


431, 143 CCA 138 (statements made in 
applications to purchase lands to be 
selected by the state under a grant, 
as to the character of the land, were 
false and fraudulent and entitled the 
sce States to a decree quieting its 
itle). 


ture by the Atlantic & Pacific Rail- 
road Company. U.S. v. Southern Pac. 
R: Co. 223.0. S. 565, 32 SCt 326,756) Li: 
ed. AS [mod 167 Fed. 510, 983 CCA 
146]. 

41, Duluth, etc., sR. Co. ve Roy, lis 
U. S. 587, 19 SCt 549, 438 LL. ed. 820 
[aff 69 Minn. 547, 72 NW 794]. 

42. Towles v. Meador, 84 Colo. 547, 
272 P 625. 

{a] Illustration.—A patentee may 
have removed from public record, as 
cloud on title, notice that an affidavit 
has been filed in the land office for 
investigation as to fraud in procur- 
ing patent. Towles v. Meador, 84 
Colo. 547, 272 P 625. 

43. Martin v. Bartmus, 189 Cal. 
87, 207 P 550; Orr v. Stewart, 67 Cal. 
275, 7 P 693 [foll Wilson v. Madison. 
55 Cal. 5; Brandt v. Wheaton, 52 Cal. 
430] 


[a] Contest as to character of land, 
—(1) A state court has jurisdiction of 
an action to quiet title, pending the 
determination of a contest of plain- 
tiff’s title before the United States 
land department, dependent on wheth- 
er the lands are agricultural or min- 
eral. ' Potter v. Randolph, 126° Cal: 
458, 58 P 905. (2) But it is proper to 
delay the trial until the question as to 
the character of the land is determined 
by the land department, which alone 
has the power to decide that contro- 
versy. Potter v. Randolph, 126 Cal. 


1122 [50 C.J.] 


but the right to maintain a suit in a federal court 
to quiet title and to determine adverse claims where 
title is still in the United States has been denied.** 

[§ 535] b. Interest Necessary To Maintain Suit. 
A railroad company need not have legal title in or- 
der to maintain a suit to quiet title to lands granted 
to it by the government, when it has done everything 
required to entitle it to the grant, since it is pow- 
erless to compel the government to issue a patent 
therefor.*5 

[§ 536] ¢. Jurisdiction of Courts.4® An adverse 
suit brought to determine the respective rights of a 
claimant under the law permitting soldiers’ addi- 
tional homestead certificates to be located on the 
public land in Alaska and of those who deny his 
right may be maintained in the district courts of 
Alaska.4* 

[§ 537] d. Limitations‘®’ and Laches. The right 
to maintain a suit to quiet title to lands held or 
claimed under patent from the government may be 
barred by limitations*® or laches.>° 

[§ 538] e. Parties.®>+ In an action to quiet title 
to school lands, a county auditor and board of eom- 
missioners are neither necessary nor proper defend- 
ants, and a judgment against them cannot bind the 
state.°2. The right of various claimants to land 
within an unincorporated town site, who claimed un- 
der title and alleged possessory rights to join in a 
suit to remove an alleged cloud on the title to land 


PUBLIC LANDS 


[§§ 534-540 


within the town site, has been denied.*? In Alaska 
questions as to parties to an adverse suit brought to 
determine the rights of claimants to public lands are 
controlled and regulated solely by the code of Alas- 
ka,®°* and settlers upon lands claimed under the 
laws permitting soldiers’ additional homestead cer- 
tifieates to be located in Alaska may intervene in an 
adverse suit brought to quiet title thereto, although 
they have not filed an adverse claim in the land of- 
fice proceedings.®° 

[§ 539] f. Pleading.®* In a suit to obtain the 
cancellation of a patent for lands, and to have the 
title of complainant perfected and quieted, it is 
not necessary to allege fraud in order to give the 
court jurisdiction.®7 A bill by a railroad company 
to quiet title, alleging that the United States had 
full title at the time complainant’s grant attached, 
and that defendant claims under a patent issued by 
the state as for land to which the state was entitled 
in lieu of certain other grants, shows a cloud upon 
the title, although it is not alleged that such lands 
were ever listed to the state.°§ 

[§ 540] g. Defenses. The question of the bona 
fides of the settlement by a preémption claimant 
whose right attached before a railroad was definite- 
ly located and who has received a patent from the 
government cannot be raised in defense to his claim 
to have removed as a cloud on his title a patent from 
a state to the railroad company.®® 


458, 58 P 905. 

[b] Im Alaska (1) Act Congr. 
March 8, 1903 (32 St. at L. 1028 ¢ 
1002), amending Act May 14, 1898 
(30 St. at L. 409 ¢ 299), extending the 
homestead laws to Alaska, did not 
extend the provision of the original 
act authorizing a suit to quiet title by 
an adverse claimant to a contest be- 
tween a homestead settler and the 
locator of a mineral claim concerning 
the mineral or nonmineral character 
of the land claimed by both. Nelson 
v. Brownell, 193 Fed. 641, 113 CCA 
509. (2) Questions as to practice in 
an adverse suit brought to determine 
the rights of claimants to public lands 
are controlled and regulated solely 
by the code of Alaska. Gavigan v. 
Crary, 2 Alaska 370. 

44. Reed v. St. Paul, ete., R. Co., 
234 Fed. 123. 

[a]. Jurisdiction still in land de- 
partment.—The land department has 
exclusive jurisdiction over such mat- 
ters. Reed avy St. “Paul, etce., R.. Co., 
234 Fed. 123. 

{b] Bill by state to quiet title and 
for injunction.— Where a claim of the 
state of Minnesota, asserted under the 
act of Aug. 3, 1892, granting undis- 
posed of public land, was denied by 
the commissioner of the general land 
office and the secretary of the interior 
on the ground that the lands had been 
disposed of under Act March 3, 1887 
§ 5, and so did not pass under a later 
grant, the state cannot maintain a 
bill to quiet its title and enjoin the 
commissioner and the secretary of the 
interior from issuing patents, but 
must seek its relief after the patents 
are issued. Minnesota v. Lane, 247 
U. S. 2438, 38 SCt 508, 62 L. ed. 1098. 

[c] Unused portion of land scrip 
certificate.—Hquity court has juris- 
diction of a suit to quiet title to the 
unused portion of a land scrip cer- 
tificate and to require the secretary 
of the interior to issue a certified copy 
of the original certificate on which 
he could locate the rest of the claim, 
although title had been previously 
quieted in him, in another jurisdic- 
tion, when the secretary was not a 
party to the former proceedings. 
zuins v. Jenkins, 44 App. (D. C.) 182. 

45. Southern Pac. R. Co. v. Stan- 
ley, 49 Fed. 263. 


ee — — ——— ease ON 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Title necessary to sustain snit to | 


quiet title in general see Quieting Ti- 
tle [82 Cye 1329-1335]. 

46. Jurisdiction of courts in gen- 
eral see Courts 15 C. J. p 693; Fed- 
eral Gourts 25°C. J. p ‘679. 

Maintenance of suit when title still 
in United States see supra § 534. 


ara Gavigan v. Crary, 2 Alaska 
48. Limitation of actions generally 


ae Limitations of Actions 37 C. J. p 


49. Ashley v. Rector, 20 Ark. 359 
[aff 6 Wall. (N. S.) 142,18 L. ed: 
733]. But see Snider v, Ostrander, 26 


Colo. A. 468, 145 P 283 (the statutes 
pleaded were not applicable to a suit 
in equity brought by a patentee of 
public land against other patentees 
to correct mistakes in the patents is- 
sued to the parties, whereby one 
claimant was given:-land clearly be- 
longing to another). 

[a] Ilustration.—Where several 
persons are tenants in common of a 
New Madrid claim to a tract of land, 
and one of them purchases the land 
of the government, takes the title in 
his own name, and for more than ten 
years he and those claiming under 
him hold the land openly and adverse- 
ly, doing repeated public and notori- 
ous acts hostile to the rights of the 
cotenants, the latter are barred by 


limitations. Ashley v. Rector, 20 
Ark, 359. ; 
[b] Federal statutes—(1) Act 


March 38, 1891 § 8, providing that suits 
by the United States to vacate or an- 
nul any patent heretofore issued shall 
only be brought within five years 
from the passage of this act, was ap- 
plied to prevent the maintenance of a 
suit by the United States against a 
patentee to remove a cloud on title. 
U.S. v. Chandler-Dunbar Water Pow- 
er Co.) 209 UlS. 447, 28 SCt: 579, 52 
L. ed. 881. (2) But the statute does 
not apply to a suit to quiet title to 
land which had never been patented 
and title to which was still in the 
United States. U. S. v. Wilson, 214 
Fed. 630 [aff 227 Fed. 827, 142 CCA 
351 (aff 245 U. S. 24, 38 SCt 21, 62 
L. ed. 128)]. 

50. U.S. v. Des Moines Valley R., 
Co., 70 Fed. 435 [aff 84 Fed. 40, 28 
CGA, 26% 


[a] Delay amounting to laches.— 
Delay for twenty years after com- 
pleting a homestead entry, and fifteen 
after receiving a patent, before be- 
ginning suit to quiet the title against 
adverse claims, amounts to laches 
sufficient to bar relief. U. S. v. Des 
Moines Valley R. Co., 70 Fed. 435 
[aff 84 Fed. 40, 28 CCA 267]. 

[ob] Delay not amounting to laches, 
—wWhere only nine months had elapsed 
after the issue of the certificates of 
purchase to defendant’s assignors, 
and the patents were not granted un- 
til after the commencement of the ac- 
tion, there was no such laches as to 
deprive plaintiff of his right to sue. 
Nai v. Redding, 74 Cal. 493, 16 P 
Parties in general see Parties 
47 Co Sk De 

52. State v. Wimer, 166 Ind. 530, 
77 NE 1078. 


oeee Ripinsky v. Hinchman, 181 Fed. 
‘ . 

[a] Thus, where separate claim- 
ants of lots and blocks held under 


various claims of title, possession, 
etce., some of them claiming under the 
town site, others disregarding the 
town site, and some having only the 
mere shade of possessory right, they 
could not join in a single suit to re- 
move an alleged cloud on the title to 
the land within the town site, consist- 
ing of a corflicting homestead entry 
survey, on the theory that such join- 
der would prevent a multiplicity of 
Puede eo v. Hinchman, 181 
AF x8 - 

54 Gavigan v. Crary, 2 Alaska 370. 

Gavigan v. Crary, supra. 

56. Pleading in general see Plead- 
ing 49. OF yup, 

57. Branch vy. Mitchell, 24 Ark. 431. 

58. Southern Pac. R.-Co: v. Stan- 
ley, 49 Fed. 263. 

{a] Basis for rule.—The state pat- 
ent creates a presumption that all 
steps necessary to its issuance have 
been properly taken. Southern Pac. 
R. Co. v. Stanley, 49 Fed. 263. 

59. Sioux City, ete., Town-Lot, etc., 
Co. v. Griffey, 1438 U: S. 32:) 12 SGt 
362, 36 L. ed. 64 [aff 72 Iowa 505, 34 
NW 304] (so holding on the ground 
that the land did not pass under the 
grant to the state in aid of the rail- 
road and only the government can 


—-> 


a 


§§ 541-543] 


[§ 541] h. Evidence. Rules of evidence applica- 
ble in civil actions in general as to the burden of 
proof and presumptions,®® as to the admissibility 
of evidence,*+ and as to the weight and sufficiency 
of evidence,°? and in suits in general to quiet title,°? 
apply in suits to quiet title to lands having, or hav- 
ing had, the status of public lands.%4 

[§ 542] O. Conveyances and Contracts*®—1, Be- 
fore Right to Patent Complete—a. Right To Sell, 
Assign, or Transfer—(1) In General. 
against the policy of the government to permit the 
acquirement of public lands for speculative pur- 
poses,°* some of the statutes prohibit the making of 
entries for the benefit of a person other than the 
entryman,®’ or the assignment of the right to pur- 


chase public lands.*8 But in the 
question the good faith of the trans- 


action). 
60. See Evidence §§ 13-88. 
61. See Evidence §§ 89-1729. 
62. See! Evidence §§ 1730-1806. 
63. See Quieting Title [32 Cyc 


1369-1474]. 4 

64. See cases infra this note. 

{a] Burden of proof and presump- 
tions.—(1) The burden of proof is 
upon complainant to establish the 
facts entitling him to the relief asked. 
White v. Chicago, ete, R. Co., 46 
Iowa 222; Richards v. Griffith, 57 Kan. 
234, 45 P 600 [rev 1 Kan. A. 518, 41 P 
196]. (2) Where a congressional grant 
of railroad right of way antedated a 
patent nearly three years, the burden 
is on defendant claiming, under the 
patentee, an equity prior to the ease- 
ment, to establish the equity by com- 
petent evidence. Southern Pac. Co. 
v. Reno, 257 Fed. 450 [aff 268 Fed. 
751]. (38) In an action to quiet title, 
in which plaintiff claimed title under 
a patent made pursuant to the grant 
from the United States to the South- 
ern Pacific Railroad by Acts Congr. 
July 27, 1866 § 18, and March 8, 1871 
§ 23, which grant covered only odd- 
numbered sections, it will be pre- 
sumed that the land is in an odd- 
numbered section, the patent itself 
being at the least prima facie evidence 
thereof, shifting the burden upon de- 
fendants of proving the contrary. 
Southern Pac. Land Co. v. Meserve, 186 
Calii57, 1.98) P1055; 

b] Admissibility.—(1) Recitals of 
fact in the declaratory statement of 
a preémption claimant, as against one 
claiming under a title adverse to the 
preémption, procured by another and 
a different course of procedure, are no 
more than ex parte statements by an 
interested party, which the other is 


not estopped from contradicting by 


competent evidence. Southern Pac. 
Co. v. Reno, 257 Fed. 450 [aff 268 
Fed. 751]. (2) Evidence held admis- 
sible in action by grantee of railroad 
right of way to quiet fitle to land. 
Southern Pac. Co. v. Reno, svrra. 

[ec] Weight and sufficiency.—-(1) 
In an action by a person in possession 
of school land under a certificate of 
purchase, to quiet his title against the 
holder of a patent to such land, the 
facts that the certificate is prior to 
the date of the patent, that plaintiff is 
in possession of the land, that he has 
paid all the interest payments re- 
quired by law, and that the balance of 
the purchase-money is not due, are 
insufficient to overcome the patent, 
where it appears that the land has 
been taxable for a considerable num- 
ber of years, and no proof is made 
with reference to the payment of the 
taxes, nor with reference to the trans- 
actions between the patentee and the 
officers uuthorized to make sales of 
school lands, on which the action of 
the governor in issuing the patent 
was based. Richards v. Griffith, 57 
Kan. 234, 45 P 600 [rev 1 Kan. A. 518, 
41 P196]. (2) Evidence of a civil en- 
gineer of a survey made by him, where 
he did not start as required by Rev. 
St. (1909) § 11322, was without pro- 
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As it is 


ment.78-75 


absence of any 


bative force. T. L. Wright Lumber 
Co. v. Ripley County, 270 Mo. 121, 
192 SW 996. 

65. Disposal or sale by purchaser 
from state: 
In general see infra § 598. 
School lands see supra § 
Swamp lands see supra § 297. 

66. Meyers v. Croft, 13 Wall. (U. 
S.) 291, 20 L. ed. 562; McElhaney v. 
Hire a 125 Iowa 279, 101 NW 


[a] Requirements that intent of 
homesteader shall not be speculative, 
and that his entry shall be for the 
purpose of securing a home, relate 
only to the original entry. U.S. v. 
Albright, 234 Fed. 202. 

67. See McElhaney v. McElhaney, 
125 Iowa 279, 101 NW 90. See also 
infra §§ 543, 546, 547. 

[a] A contract between a husband 
and wife that the latter shall receive 
one half of all the property which 
the former may acquire does not con- 
travene such a provision. McElhaney 
v. McElhaney, 125 Iowa 279, 101 NW 


90. 

[b] Modification by statute.—A 
claimant under Oregon Donation Act 
Sept. 27, 1850 (9 St. at L. 496 c 76), 
who had not made final proof under 
that act, but had occupied the land 
for more than four years, could make 
a valid deed of his rights after the 
Amendatory Act (Act July 17, 1854 
[10 St. at L. 305 c¢ 841] § 2) by which 
the proviso in § 4 of the earlier act, 
making void contracts for the sale of 
land before patent, was_ repealed. 
Sylvester v. Washington, 215 U. S. 
80, 830 SCt 25, 54 L. ed. 101 [aff 46 
Wash, 585, 91 P 15]. 

68. See Coleman v. Allen, 5 Mo. A. 
127 [aff 75 Mo. 332]. 

[a] Corporation or association.— 
Under Act Congr. March 28, 1908 § 
2, concerning desert lands, and pro- 
viding that no assignment of any 
entry thereof made for the benefit of 
any corporation or association shall 
be authorized, a corporation cannot 
become assignee by operation of law 
as creditor of entrymen. Stockmen’s 
Nat. Bank v. Hofeldt, 54 Mont, 205, 
169 P 48. 

{b] In Hawaii, in case of cash 
freehold, when a purchaser for a val- 
unable consideration gave to another 
the right to enter upon the land and 
grow and harvest crops, he trans- 
ferred to such other, in so far as the 
limited nature of his estate permitted, 
an interest in the land, which 
amounted to an assignment of a part 
of his interest under the freehold 
agreement within the meaning of the 
prohibition contained in the agree- 
ment, and as the assignment was made 
without the consent of the commis- 
sioner of public lands, that condition 
was violated. In re Hendersen, 21 
Hawaii 104. 

[c] Who may question validity.— 
Others than the government could 
question the validity of title conveyed 
by an entryman before receiving a 
final certificate when the government 
had canceled the entry. Phoenix Mut. 
L. Ins. Co. v. Brainard, 82 Mont. 39, 
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express or implied prohibition in the statute under 
which he is seeking to acquire the land,®® an entry- 
man or one whose application to purchase land has 
been approved has an equitable interest in the land 
which he may assign or convey to another,’° al- 
though he has not yet paid the government price for 
the land.*1_ Where lands are granted by the govern- 
ment to individuals, on condition precedent, the 
grantees may assign them even before performance 
of the condition,*? and the title of the assignees will 
be good against all persons except the govern- 


[§ 543] (2) Sale or Conveyance by Homestead 
Entryman?*’—(a) In General. 
man has no right to sell or convey the land entered by 
him before he has made final proof and obtained 


A homestead entry- 


266 P10; 

69. Lamb v. Davenport, 18 Wall: 
(UU, S:) 30%, 21 I. ed. 7593. Mields xz 
Squires, 9 F. Cas. No. 4,776, Deady 366; 
Phillips v. Carter, 135 Cal. 604, 67 


P 1031; Knight vy. Leary, 54 Wis. 459, 
11 NW 600. 
70. U. S.—vU. S. v. Hammers, 221 


DiS) 220) S1LSCtrb9si 55) In ied. ihe 
Commonwealth Title Ins., ete., Co. v. 
Ui S87 Ct..Cl. 582 (Pati 1 93 U.S) Goa 
24 SCt 546, 48 L. ed. 830]. See Gilmer 
q, jeoimdenter, 10 How. 257, 13 L. ed. 

Cal.—Phillips v. Carter, 135 Cal. 
604, 67 P 1031, 87 AmSR 152. 

Iowa.—Sillyman vy. King, 36 Iowa 
207. See Spry v. Sleppy, 15 Iowa 409 
(holding that the transfer of a ‘‘claim’”’ 
right to land held in good faith, made 
after marking out and defining its 
boundaries and recording it, but be- 
fore any improvements were made up- 
on it, is a sufficient consideration to 
sustain an action upon a contract to 
ae therefor). 

inn.—Kipp v. Love, 128 Minn. 498, 
151 NW 201; Nicholson vy. Congdon, 
95 Minn. 188, 103 NW 1034. 

Wis.—Knight v. Leary, 54 Wis. 459, 
11 NW 600; Hayward v. Ormsbee, 11 
Wis. 3. ; 

See Keene v. Barnes, 29 Mo. 377; 
Franklin v. Kelley, 2 Nebr. 79 (can- 
verance by preémption entryman up- 

eld). 

[a] Where a treaty with an Indian 
tribe reserves a certain quantity of 
land to be afterward selected by the 
president and patented to an individ- 
ual of the tribe, such reservation 
gives the reservee an equitable estate 
in the land reserved, which he may 
sell before the issuance of a pat- 
ent. Crews v. Burcham, 1 Black (U. 
S:), 352, 17 Li. ed. 91. 

[b] Desert land entry.—U. S. v. 
Hammers, 221 U. S. 220, 31 SCt 593, 
55 L. ed. 710; Eymann v. Wright, 177 
Cal. 144,169 P1037; Sanders v. Dutch- 
er, 168 Cal. 358, 148 P 599; Phillips v. 


Carter, 135 Cal. 604, 67 BP 1051, 87 
AmSR 152. 
{c] Right of preference accorded 


by Act Congr. June 15, 1832 c 140 
(4 St. at GL. 534) (1) to the front pro- 
prietor of a grant extending back from 
a river a specified distance, with the 
right of a second concession, was an 
inchoate right to the land within the 
second concession, which the proprie- 
tor could seli, Howell v. Metropolitan 
and! Co., 127 ta:399, 53 S 664. (2) 
But the right was terminated on the 
government’s issuing to another title 
to the land within the second con- 
cession, and deeds purporting to trans- 
fer the right, subsequently executed 
by the proprietor, or those claiming 
under him, did not transfer any right. 
Howell v. Metropolitan’Land Co., su- 
pra. 

Nicholson v. Congdon, 95 Minn. 
188, 1083 NW 1034; Freeland v. Dolen, 
84 Okl. 286, 2038 P 182. 


72. Jinkins v. Noel, 3 Stew. (Ala.) 
60. 

73-75. Jinkins v. Noel, supra. 

76. Homesteads in general see su- 


pra §§ 88-96. 
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the final receiver’s 


eng 


gain and sale.’® 


receipt,“7 and an, unauthorized 
alienation of the land defeats his right to a pat- 
But the sale and surrender of a homestead 
claim and the improvements thereon is a good con- 
sideration for a promissory note, for although it 
conveys no interest in the land itself as against the 
government, the possessory right of the homesteader 
and his improvements are subjects of legitimate bar- 
The alienation which is prohibited 
by the statute under consideration is an absolute 
alienation of the land or a part thereof.*° 

[§ 544] (b) Purposes for Which Conveyance of 
Homestead or Interest Therein Permitted. It is ex- 
pressly provided by statute*t that any bona fide 


PUBLIC LANDS 


homestead.®? * 


settler under the preémption, homestead, or other 


77. UU. Si—Love v. Flahive, 206 U. 
S356, 27 SCt 729, 51 Led. 1092, 205 
UT. S. 195, 27 SCt 486, 51 L. ed. 768 
[aff 33 Mont. 348, ga P 882]; Ander- 
son v. Carkins, 135 U. S. 483, 10 SCt 
905, 34 L. ed. 372. See Moss v. Dow- 
man, 82 Fed. 810 [aff 88 Fed. 181, 
31 CCA 447 (aff 176 U. S. 413, 20 sct 
429, 44 L. ed. 526)]. 

Ala.—Hale_ v. McGraw, 201 Ala. 
358, 78 S 214; Milliken v. Carmichael, 
134 Ala. 623, 33. S 9, 92> AmSR (45; 
Woodstock Iron Co. v. Strickland, 121 
Ala. 616, °25 S 818; Mulloy v. Cook, 
101 Ala. 178, 10 S 349, 17 S 899. 

Ark.—Nichols v. Council, 51 Ark. 
26, 9 SW 305, 14 AmSR 20. 

Cal.—Moffatt v. Bulson, 96 Cal. 106, 
30) P 1022, 31 AmSR 192. 

Iowa.—Sweesey _ v. Sparling, 81 
Iowa 433, 46 NW 1068, 25 AmSR 506, 
OM TMRAL TTT. 

Kan.—Weeks v. White, 41 Kan. 569, 
21 P 600; Sutphen v. Sutphen, 30 
Kan. 510, 2 P 100 [foll Mellison v. 
Allen, 30° Kan: 382,92) P97]. 

La.—Wood v. Noel, 116 La. 516, 
40 S 857. 

Mo.—Baxter v. Weber, 295 Mo. 554, 
aie aa 232), 

. D.—Van Hook First Nat. Bank 
Vv. Py dea 50: N. D. 423, 196° NOW 507, 
509 [eit Cyc]. 

See Porter 25 Fla. 749, 
6 S 8638. 

fa] “An agreement to sell the land, 
made by a homestead entryman in ad- 
vance of commuting his entry, is for- 
bidden by U. S. Rev. Stat. §§ 2289- 
2291, as amended by the act of March 
3, 1891 (26 Stat. at L. 1095, chap. 561, 
US: Comp. State 19015 p; 15352" Bail- 
ey, ve. Sanders, 228 U.S. 6038, 33. SCt 
602, 57 L. ed. 985, 

[b] Act Congr. June 15, 1880 § 2. 
enabling transferees of “persons who 
have heretofore under any of the 
homestead laws entered lands,” to en- 
title themselves to the land by pay- 
ing the government price therefor, 
does not apply to persons claiming 
under attempted transfers made after 
the passage of the act. Woodstock 
Iron Co. vy. Stridkland, 121 Ala. 616, 
25 S 818. 

[c] Entrymen’s statutory right to 
have credit for the period of their 
bona fide residence upon the lands 
for which they were unable to com- 
plete title was a mere personal priv- 
jlege, not assignable. U.S. v. Fisher, 
38 App. (D. C.) 46 [certiorari den 
22M G08? W382) SCE839,9 56 Tied! 
1267]. 

[d] Who may object.—(1) Plain- 
tiff, over whose and defendants’ land 
a ditch was run by a mining company 
from which defendants received per- 
mission to take water on their own 
land in consideration of the right of 
way and maintaining the ditch, could 
not invoke the rule, to prevent de- 
fendants from using water from the 
ditch, that the alienation by a home- 
steader, before final proof of a right 
of way for a ditch for power pur- 
poses, is void as being without the 
rights of alienation granted under 
homestead settlement, defendants not 
objecting to the maintenance of the 


v. Bishop, 


ditch. Methow Cattle Co. v. Williams, 
64, Wash. 457, 117 P 239. (2) Who 
may attack transfer generally see Mm- 
fra § 553. 

Effect of sale as abandonment of 
right see supra § 137. 

Transfer after final proof see infra 


568. 
USCA tit 43 § 164. See Orrell 


78. 
v. Bay Mfg. Co., 83 Miss. 800, 36 S 
Schwiso, 17 


561, 70 LRA 881. 
79. Lindersmith  v. 
Minn. 26; Paxton Cattle Co. v. Ara- 
pahoe First Nat. Bank, 21 Nebr. 621, 
33 NW 271, 59 AmR 852 [foll McWil- 
liams v. Bridges, 7 Nebr. 419]; Van 
Hook First Nat. Bank v. Zook, 50 N. 
D. 423, 196 NW 507. 
Sale of: 
eee oe in general see infra § 
54 


Ba ee oe right in general see infra 


80. Ark.—Hot Springs R. Co. v. 
Tyler, 36 Ark. 205 

lowa.—Fuller v. ‘Hunt, 48 Iowa 166. 

Miss.—Orrell v. Bay Mfg. Co., 83 
Miss. 800, 36 S 561, 70 LRA 881. 

Mo.—Dickerson v. Bridges, 147 Mo. 
235, 48 SW 825. 

Wash.—Weber v. Laidler, 26 Wash. 
144, 66 P 400, 90 AmSR 726. 

Wis.—Meinhold v. Walters, 102 Wis. 
389, 78 NW 574, 72 AmSR 888. 

[a] Agreement to share profits of 
mill on land.—Where a homesteader, 
before perfecting his title, unites with 
another as a partner, and builds a 
mill on the land, giving to such part- 
ner an interest therein and in its 
profits for his advances, the trans- 
action is not an alienation of the 
land in violation of the statute. Hot 
Springs R. Co. v. Tyler, 36 Ark. 205. 

[b] Permission to cross home- 
steader’s land with a ditch for power 
purposes in consideration of the home- 
steader’s use of water therefrom was 
not an alienation of the land, but 
merely of a right of way. Methow 
Cattle Co. v. Williams, 64 Wash. 457, 
IMP N2A39.. ee 


81. 'USCA tit 43 § 

82. U. S.—Minidoka, etc., R. Co. v. 
ES. hee Son Wes. eed, So aS Cie Cres Oita 
ed. 200 [rev 190 Fed. 491, 111 CCA 
323]; U. S. v. Turner, 54 Fed. 228. 

Ala.—Griffin v. Chattanooga South- 

127 “Ala: 570; 8305S) 523, 85 


ern gRaliCoy 
AmSR 143. 
Ark.—St. Louis, ete., R. Co. v. Tapp, 
64 Ark. 357, 42 SW 667. 
Kan.—Burlington, 6tes:. RoACotia: 
Johnson, 38 Kan, 142, 16 P 125. 
83 


Miss.—-Orrell v. Bay Mfg. Co., 

Mo.—Kinion vy. Kansas City, etc., 
R._Co:, 118 Mo.1577, 24 SW 6386. 

Mont.—Pierce v. Chicago, ete., R. 
Co:, 52 Monts 1105156 Bieb27 

[a] Contract to convey right of 
way.—An agreement by a homestead 
entryman to convey to a railroad com- 
pany,, whenever he received a patent, 
a right of way through the homestead 
and a specified amount of land for a 
depot and other railroad purposes, 
having been acted on by the railroad 
company, will, upon the issuance of 
the patent, be specifically enforced as 


‘Miss. 800, 36 S 561, 70 LRA 881. 
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settlement law shall have the right to transfer, with 
warranty against his own acts, any portion of his 
claim for church, cemetery, or school purposes, or 
for the right of way of railroads, canals, reservoirs, 
or ditches for irrigation or drainage across it,°? but 
this statute does not authorize a husband who with 
his wife occupies the land as a statutory homestead 
to make such a conveyance without the formalities 
required by the state law for the conveyance of the 


[§ 545] (c) Assignment of Additional Homestead. 
A soldier’s or sailor’s additional homestead right or 
the certificate or scrip evidencing the same is as- 
signable,8* before any land is entered thereun- 


to the right of way and so much of the 
other land as is necessary for rail- 
road purposes. St. Louis, etc., R. Co. 
v. Tapp, 64 Ark. 357, 42 SW 667. 

{b] Effect of Reclamation Act.— 
Right of homesteader to grant a right 
of way to a railroad compnany was not 
affected by the Reclamation Act of 
June 17, 1902, giving the secretary of 
the interior the power to define limits 
of irrigation projects and to with- 
draw irrigation lands from settlement 
except under the homestead laws. 
Minidoka; ete:,-R. Co. wv. U. 'S.,1235 
U.S. 211, 35 SCt 46, 59 L. ed. 200 [rev 
190 Fed. 491, 111 CCA 323]. 

{c] Rights of government.—WVhere 
homestead claimants within land 
withdrawn for a reclamation project 
transferred land to a railroad com- 
pany for a right of way, the fact that 
the entryman might forfeit or aban- 
don his entry did not constitute such 
an interest in the land as to entitle 
the government to an injunction re- 
straining the railroad company from 
constructing its railroad across the 
lands and canals embraced in the rec- 
lamation project. U. S. v. Minidoka, 
ete., R. Co., 176 Fed. 762 [rev on other 
grounds 190 Fed. 491, 211 CCA "323 
(rev on other grounds 235 U. S. 211, 
35 SCt 46, 59 L. ed. 200)]. 

{d] Grant of land for canal to gen- 
erate water power is not within stat- 
ute. Cascade Public Serv. Corp. v. 
Railsback, 59 Wash. 376, 109 P 1062. 

Contracts of sale in general see in- 
fra § 561. 

83. Griffin v. Chattanooga, etc., R. 
ey 127 Ala. 570, 30 S 528, 85 AmSR 


84. U. S.—Anderson v. Clune, 269 
U. S. 140, 46 SCt 69, 70 L. ed. 200; 
Webster v. Luther, 163 U. 8. 331, 16 


SCt 963, 41 L. ed. 179 [aff 50 Minn. 77, 
52 NW 271]; Barnes v. Poirier, 64 
Fed. 14, 12 CCA 9 [aff 57 Fed. 956]; 


Mullen v. Wine, 26 Fed. 206 [app dism 
136 U. S. 654 mem, 10 SCt 1076 mem, 
34 L. ed. 553 mem]. 

Alaska,—Gavigan v. Crary, 2 Alas- 
ka 370. 

Cal.—Rose v. Nevada, ete., Wood, 
ete:, Co., 73 Cal.385,_15 PW9L8 But isees 
Montgomery v. Pacific Coast Land Bu- 
he 94 Cal. 284, 29 P 640, 28 AmSR 


Mich.—Clark v. Welch, 154 Mich. 
58.7, LSMINIWVin Lets 

Minn.—Rogers v. Clark Iron Co., 104 
Minn. 198, 116 NW 739; Gilbert v. Me- 
Donald, 94 Minn. 289, 102 NW 712, 110 
AmSR 368; Pardoe v. Merritt, 75 Minn. 
12, 77 NW 552) Duman v2 Pillsbury, 
60 Minn. 520, 63 NW 104; Bradley v. 
Whitesides, 55 Minn. 455, 57 NW 148 
[dist Anderson Vv. Carkins, £35 OUTS: 
483, 10 SCt 905, 34 L. ed. 272]; White- 
eae v. Rutan, 53 Minn. 520, 55 NW 

Mo.—Johnson v. Fluetsch, 176 Mo. 
452, 75 SW 1005. 

Utah.—Montague v. McCarroil, 15 
Utah 318, 49 P 418 [foll Montague v. 
McCarroll, LOLUtahi22,7 36ae 5048 

Wis. —Knight v. Leary, 54 Wis. 459, 
11 NW 600. 

Contra Nichols v. Council, 51 Ark. 6, 
9 SW 305, 14 AmSR 20; Mackintosh 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 545-548] 


der,*® notwithstanding the practice of the land de- 
partment is opposed to such assignment,*® and the as- 
signee may locate the certificate on any of the public 
lands of the United States subject to homestead en- 
The equitable interest ob- 
tained by the filing of an appleation for a specific 
tract of land by the assignee of a soldier’s additional 
homestead certificate may be conveyed by quitclaim 
Where the vendor of an alleged soldier’s 
additional homestead right guaranteed that the docu- 
ments evidencing the right were genuine and entitled 
the holder to locate the land, and that, if they 
should prove invalid, he would replace the same or 
return the money, a decision of the land depart- 
ment, on an application to locate, that the docu- 
ments were insufficient, with failure of the person 
liable to replace the same or to refund the money, 
constituted a breach of the guaranty.°° 

[§ 546] (3) Sale of Preémption Right.®+ 


try,*? in his own name.§§ 


deed.°° 


v. Renton, 3 Wash. T. 431, 19 P 144, 
2.Wash. T. 121, 3 P 830. ’ 

But see McIntire v. Butterfield Live- 
stock Co., 45 Ida. 206, 261 P 237 (con- 
tract to sell land on which allowance 
of additional homestead application 
had been made is void under federal 
statute as option). ‘ 

[a] Where right to enter soldier’s 
additional homestead is owned by a 
minor, it may be sold by his general 
guardian. Mullen v. Wine, 26 Fed. 206 
[app dism 136 U.S. 654 mem, 10 SCt 
1076 mem, 34 L. ed. 553 mem]; Pardoe 
v. Merritt, 75 Minn. 12, 77 NW 552. 

[b] Number of rights that may be 
assigned to the same person is not 

‘limited. U.S. v. Poland, 251 U. S. 221, 
40 SCt 127, 64 L. ed. 236 [rev 231 Fed. 
810, 145 CCA 630]. f 

[c] Necessity for validity of orig- 
inal entry.— Where soldier’s original 
entry was on reservation and therefore 
void, he acquired no assignable right 
to additional homestead. McKenzie v. 
Fisher, 40 App. (D. C.) 74. 

{d] Giving to transferee, or to any 
person whom he might name, a power 
to make transfer effectual is not a 
revocable act. Clark v. Welch, 154 
Mich. 537, 118 NW 137. 

85. Webster v. Luther, 163 U. S. 
$31,-16) SCt 963,. 41-0; ed:-179) [att 50 
Minn. 77, 52° NW 271]; Barnes v. 
Poirier, 64 Fed. 14, 12 CCA 9 [aff 57 
Fed. 956]; Tuman vy. Pillsbury, 60 
Minn. 520, 63 NW 104; Bradley v. 
Whitesides, 55 Minn. 455, 57 NW 148 
jdist Anderson vy. Carkins, 135 U. S. 


483, 10 SCt 905, 34 L. ed. 272]; Mon- 
tague v. McCarroll, 10 Utah 22, 36 
P50: 

86. Webster v. Luther, 163 U. S. 


331, 16 SCt.963, 41 L. ed. 179 [aff 50 
Minn. 77, 52 NW 271]; Rogers v. Clark 
Iron Co., 104 Minn. 198, 116 NW 739. 

87. Webster v. Luther, 163 U. S. 
331, 16 SCt 963,-41 L. ed. 179 [Laff 50 
Minn. 77, 52 NW 271]; Gavigan v. 
Crary, 2 Alaska 370; Gilbert v. Mc- 
Donald, 94 Minn. 289, 102 NW 712, 110 
AmSR 368; Johnson y. Fluetsch, 176 
Mo. 452, 75 SW 1005. 

88. See supra § 89. ; 

89. Gilbert v. McDonald, 94 Minn. 
289, 102 NW 712, 110 AmSR 368. 

90. Lamson v. Coffin, 102 Minn. 493, 
114 NW 248; Stofferan v. Depew, 79 
Wash. 170, 139 P 1084. 

[a] What constitutes guaranty.— 
Lamson v. Coffin, 102 Minn. 493, 114 
NW 248. 

91. Preémption in general see su: 
pra § 87.- 

92, Uz S. Rew -St..§ 2263. -. See 
Gonzales v. French, 164 U. S. 388, 
17 SCt 102, 41 L. ed. 458; Quinby v. 
~Conlan, 104 U. S. 420, 26 L. ed. 800, 
MeTyer v. McDowell, 36 Ala. 39; 
Cundiff v. Orms, 7 Port. (Ala.): 58; 
McBlyea v. Hayter, 2 Port. (Ala.) 148, 
27 AmD 645; Wynn v. Morris, 16 Ark. 
414; Merrill v. Clark, 103 Cal. 367, 
37 P 238; Whitney v. Buckman, 13 
Cal. 636; Cooper v. Hunter, :8 Colo. A. 


PUBLIC LANDS 


der the law.°3 


The 


101, 44 P 944; Taylor v. Baker, 1 Fla. 
245; Carr v. Allison, 5 Blackf. (Ind.) 
63; Doe v: Hays, Smith /(ind.)) 177; 
Ainsworth v. Miller, 20 Kan. 220; 
Moore v. Jourdan, 14 La. Ann. 414; 
Stanbrough v. Wilson, 13 La. Ann. 
494; Penn v. Ott, 12 La. Ann. 233 [foll 
Gilbert v. Penn; 12> las, Ann. (2357; 
Arbour v. Nettles, 12 La. Ann. 217; 
Seaton v. Sharkey, 3 La. Ann. 332; 
Strong v. Rachal, 16 La. 232; Warren 
v. Van Brunt, 12 Minn. 70; Wilkinson 
v. Mayfield, 27 Miss. 542; Glenn v. 
Thistle, 23 Miss. 42; P&aulding  v. 
Grimsley, 10 Mo. 210; Richards vy. 
Snyder, 11 Or. 501, 6 P 186; Carson v. 
Railsback, 3 Wash. T. 168, 13 P 618; 
Dillingham v. Fisher, 5 Wis. 475. 

[a] Transfer to firm of which Set- 
tler was member was within the pro- 
hibition of the statute. Ford v. Ford, 
24 S. D. 644, 124 NW 1108. 

Transfer after right to patent com- 
plete see infra § 568. 

93. Richards vy. Snyder, Ii Or. 501, 


‘6 P 186. 


Contracts to share land see infra § 
563. 

94. Bounty land warrants in gen- 
eral see supra § 158. 

95. U. S.—Maxwell v. Moore, 22 
How. 185, 16 Ll. ed. 251; Smith v. 
Shane, 22 F. Cas. No. 13,105, 1 Me- 
Lean 22; Wright v. Taylor, 30 F. Cas. 
No. 18,096, 2 Dill. 23. 

Ark.—Moore v. Maxwell, 18 Ark. 


469. 

Ill. Rose v. Buckland, 17 Ill. 309. 

Iowa.—Johns v. Warren, 85 Iowa 
300, 52 NW 230; Burlington, etc. R. 
Co. v. Clingman, 43 Iowa 306; Fort 
v. Wilson, 3 Iowa 153. 

Oh.—Smith v. Stark, 7 Oh. Pt. Il 
200. 

Tenn.—Moore v. Mills, 5 Sneed 461 
(contract for assignment of land war- 
rant to be issued). 

Wis.—Stephenson v. Wilson, 37 Wis. 
482 [foll Nichols v. Nichols, 3 Chandl. 
USO 3 elie ene 

96. U. S.—French v. Spencer, 21 
How. 228,16 L. ed. 97; Brush v. Ware, 
Lb Pet. «938, Lo eineds 672 (Galitey. 
Galloway, 4 Pet. 332, 7 L. ed. 876; 
Gray v. Jones, 14 Fed. 83, 4 McCrary 
515 


Ark.—Conway v. Kinsworthy, 21 
Ark. 9; Moore v. Maxwell, 18 Ark. 
469. 

Ill.—-Reynolds v. Sumner, 126 Ill. 


58, 18 NE 334, 9 AmSR 528, 1 LRA 
327; Dyke v. McVey, 16 Ill. 41. 
Ind.—Johnson v. Houghton, 19 Ind. 
359; Moyer v. McCullough, 1 Ind. 339; 
Moyer v. McCullough, Smith 211. 
lowa.—Waters v. Bush, 42 Iowa 255. 
See Fort v. Wilson, 3 Iowa 153. 
Kan.—Stinson v. Geer, 42 Kan. 520, 
22 P 586. 
Mich.—Merrill v. Hartwell, 11 Mich. 
00 


Mo.—Wileox v. Phillips, 199 Mo. 
288, 97 SW 886; Johnson v. Fluetsch, 
176 Mo. 452, 75 SW 1005; Carman v. 
Johnson, 20 Mo. 108, 61 AmD 5983. 


A150, C Jal o> 


statute expressly prohibited and declared to be null 
and void all assignments or transfers of preémption 
rights;°* but this prohibition was not designed to 
apply to or invalidate contracts relating to and 
made in settlement of local disputes between settlers 
who were endeavoring to secure the same land un- 


[§ 547] (4) Sale of Bounty Lands or Warrants.°* 
Under some of the earlier statutes bounty land war- 
rants could not be assigned nor could bounty lands 
be conveyed prior to the issuance of the patent ;°° 
but the later statutes did not contain any such re- 
strictions, and under them it was held that the war- 
rants or the land located thereunder could be sold.°® 

[§ 548] (5) Sale of Possessory Right.°? The pos- 
sessory right of an occupant of public lands is a val- 
uable property right which he can legally transfer 
and convey to his vendee, or which may be the sub- 
ject or consideration of a contract,®® although the 


Bee Ferguson v. Bartholomew, 67 Mo. 
Oh.— Wallace Vv. Minor; 7- Oh 249: 


Wallace v. Seymore, 7 Oh. 156; Allen 
Ve.barish, 3 On 107, 
Wash.—McAleer v. Hill, 2 Wash. 


6538, 27 P 557; MeSorley y. ;Hull, 2 
Wash. 638, 27 P 552. 
nes Dupre v. McCright, 6 La. Ann. 


[a] Effect of insufficient assign- 
ment.—W here the location of land un- 
der a military bounty warrant was 
suspended by the commissioner of the 
general land office because of the in- 
sufficiency of an assignment of the 
warrant, the equity of the holder of 
the land was not perfected until the 
assignment was made good. Price v. 
Dennis, 159 Ala. 625, 49 S 248. 

$7. Possessory right in general see 
supra § 76. 

98. U. S.—Tarpey v. Madsen, 178 
U. S. 215, 20 SCt 849, 44 L. ed. 1042 
[rev 17 Utah 352, 53 P 996]; Lamb 
v. Davenport, 18 Wall. 307, 21 L. ed. 
759; Carroll v. Price, 81 Fed. 137. 

Popemecemerr v. House, 3 Alaska 


Ariz.—Neal v. Kayser, 12 Ariz. 118, 
100 P 439; Tidwell v. Chiricahua Cat- 
tle Cour 5) Ariz. 852, 53aP 192. 

Cal.—Moore v. Groftholdt, 10 Cal. 
A. 714, 103 P 149, 

Ill—Sargeant v. Kellogg, 10 Ill. 
273; Doyle v. Knapp, 4 Ill. 334. 

Ind.—Vest v. Weir, 4 Blackf. 135. 

Ilowa.—Pierson v. David, 1 Iowa 23. 

Kan.—Moore v. McIntosh, 6 Kan. 39. 

Minn.—Lindersmith vy. Schwiso, 17 
Minn. 26. Compare Cole v. Maxfield, 
18 Minn. 285 (holding that a quit- 
claim deed by an occupant of unsur- 
veyed lands is inoperative because the 
occupant has nothing to convey). 

Miss.—Holloway v. Miller, 84 Miss. 
776, 36 S 5381 [foll Hooker v. McIntosh, 
76 Miss. 693, 25 S 866]. 

Mo.—Coleman y. Allen, 5 Mo. A. 127 
[aff 75 Mo. 332]. 

Mont.—Lohman State Bank y. Grim, 
69 Mont. 444, 222 P 1052; McConnell 
v. Blaskley, 66 Mont. 510, 214 P 64. 
See St. Onge v. Blakely, 76 Mont. 1, 
245 P 532 (transfer may be without 
consideration to one who takes pos- 
session). 

Nebr.—Paxton Cattle Co. v. Arapa- 
hoe First Nat. Bank, 21 Nebr. 621, 33 
NW 271, 59 AmR 852 [foll McWil- 
liams vy. Bridges, 7 Nebr. 419]. 

Nev.—Brown v. Killabrew, 21 Nev. 
437, 338 P 865. 

N. D.—Van Hook First Nat. Bank y. 
Zook, 50 N. D. 428, 196 NW 507. 

Okl.—McKennon v. Winn, 1 Okl. 327, 
33 P 582, 22 LRA 501 [foll Lamb y. 
Davenport, 18 Wall. (U. S.) 307, 21 
1, exe KU ae 

Or.—-In re Water Rights of Silvies 
River, 115 Or. 27, 237 P 322; Hindman 
Vv. ORizore 20MOrs dal). 27 Pas. leippm 
Pacific Live-Stock Co. v. Gentry, 38 
Or. 275, 615 P4222 65 Ps Sore 

Wash.—Waring vy. Loomis, 35 Wash. 
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purchaser acquires no rights as against the United 
While, if the occupant conveys the land 
by warranty deed, the right of the purchaser on as- 
eertaining that the title is in the government to 
abandon possession thereof and to institute suit for 
the recovery of the purchase money paid has been 
recognized,! the purchaser cannot retain possession 
of the land and improvements and, without notice 
to his vendor, by virtue of whose conveyance that: 
possession was obtained, himself enter the land and 
acquire title from the government under the land 
laws, which such possession alone enabled him to 
acquire, and then recover the purchase-money from 
‘the vendor;2 but in such case the purchaser can re- 
cover only the amount which he has been forced to 
expend for the protection of his possession and the 
perfection of his title, and such other damages as 
may have been caused by the breach of warranty.® 
A purchaser who obtains the possession of public 
lands of the United States from a prior possessor, 
under a contract of purchase with which such pur- 
chaser has not complied, is not, however, estopped 
from setting up a subsequently acquired title from 


States.°° 


85,-76 P 510. 

But compare Edwards v. Batts, 5 
Yerg. (Tenn.) 441. 

[a] Right to rescind.—A person 
who gave a note for possession of 
land, not then subject to homestead 
entry but afterward open, and upon 
which he made entry, who had made 
payments on the note and elected to 
stand on the agreement and retain 
its benefits, was not entitled to re- 
scind. Hills v. Johnson, 52 Mont. 65, 
156 P 122. 

[b] Deed by settler on public 
lands, before the passage of any act 
of congress providing for settlement 
on such lands, conveys only | the 
grantor’s right of possession. Fields 
v. Squires, 9 F. Cas. No. 4,766, Deady 
366: 

{c] Land included.—The sale of a 
quarter section of public lands by 
one who had merely settled thereon 
does not confer on the purchaser any 
right of property in the land, and 
therefore, unless the purchaser in- 
closes the land and actually occupies 
the same, he cannot maintain an ac- 
tion of forcible entry and detainer as 
to part of the land inclosed and oc- 
cupied by his vendor. Packwood v. 
Thorp, 8 Mo. 636. f 

[a] Occupant has no devisable or 
descendible estate.—Buxton v. Traver, 
130 U. S. 232, 9 SCt 249, 30 L. ed. 920 
{foll Northern Pac. R. Co. v. Mc- 
Cormick, 89 Fed. 659]. 

[e] Written conveyances are ad- 
missible as tending to show a right in 
the last grantee. Burr v. House, 3 
Alaska 641. 

99. Gonzales v. French, 164 U. S. 
$38, 17 SCt 102, 41 L. ed. 458. 

1. Holloway v. Miller, 84 Miss. 776, 
36 S 531. 

2. Holloway v. Miller, supra [dist 
Pevey v. Jones, 71 Miss. 647, 16 S 
252, 42 AmSR 486]. 

3. Holloway v. Miller, 84 Miss. 776, 
368 53. 

4 Holden vy. Andrews, 38 Cal. 119. 

5. Nicks v. Rector, 4 Ark. 251. 

6. Compensation for improvements 
on public lands in general see supra 
§ 46. 

Improvements in general see Im- 
provements 31 C. J. p 305. 

7. See supra § 76. 

8. Ala.—Tarrance v. Hatfield, 71 
Ala. 234. 

Ark.—Mantooth v. Burke, 
540; Wynn v. Morris, 16 Ark. 414; 
Glanton v. Anthony, 15 Ark. 543; 
Cain v. Leslie, 15 Ark. 312; Hughes v. 
Sloan, 8 Ark. 146. 

Cal.—O’Hanlon y. Denvir, 81 Cal. 


35 Ark. 
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60, 22 P 407, 15 AmSR 19; 
v. Froe, 6 Cal. 144. 
Fla.—Taylor v. Baker, 1 Fla. 245. 
Ida.—Caldwell v. Ruddy, 2 Ida. 
(Hasb!) 71, -19P 339: 
Ind.—vVest v. Weir, 4 Blackf. 135. 


Sweetland 


Iowa.—Pierson v. David, 1 Iowa 
23; Hamilton v. Walters, 3 Greene 
556; Hill v. Smith, Morr. 70 [foll 


in Stannard v. McCarty, Morr. 124; 
Freeman v. Holliday, Morr. 80]. 

La.—Bryan v. Glass, 6 La. Ann. 
740, 54 AmD 576. 

Minn.—Lindersmith vy. Schwiso, 17 
Minn. 26. 

Miss.—Holloway v. Miller, 84 Miss. 
776, 86 S 531 [foll Hooker vy. McIntosh, 
76 Miss. 693, 25 S 866]. 

Nebr.—Paxton Cattle Co. v. Ara- 
pahoe First Nat. Bank, 21 Nebr. 621, 
33 NW 271, 59 AmR 852 [foll McWil- 
liams v. Bridges, 7 Nebr. 419]. 

Nev.—Brown v. Killabrew, 21 Nev. 
437,33 P 865. 

Okl.—Sproat v. Durland, 2 Okl. 24, 
35 P 682, 886. 

See Bird v. Ward, 1 Mo. 398, 13 
AmD 506. 

[a] Promise to pay for improve- 
ments may be implied.—Johnson y. 
Moulton, 2 Ill. 532. 

{[b] Where party in possession 
cannot preémpt land, the improve- 
ments cannot form the object of a 
contract. Spurlin v. Millikin, 16 La. 
Ann. 217; Lindsey vy. Sellers, 26 Miss. 
169 [foll Merrell v. Legrand, 2 Miss. 
150]. And see cases infra text and 
note 9. 
aie Ark.—Hughes v. Sloan, 8 Ark. 

0. 

Cal.—O’Hanlon v. Denvir, 81 Cal. 
60, 22 P 407, 15 AmSR 19. 

Fla.—Taylor v. Baker, 1 Fla. 245. 


Ida.—Caldwell v. Ruddy, 2 Ida. 
(Hasb;) 1; °1 BP 389; 
Iowa.—Hamilton yv. Walters, 3 


Greene 556; Ellis v. Mosier, 2 Greene 
246 [foll Starr v. Wilson, Morr. 438: 
Stannard v. McCarty, Morr. 120; Free- 
man v. Holliday, Morr. 80; Hill v. 
Smith, Morr. 70]. 

Kan.—Bell v. Parks, 18 Kan. 152. 

La.—Dean vy. Wade, 15 La. Ann. 
230; Bryan v. Glass, 6 La. Ann. 740, 
54 AmD 576; Norman y. Ellis, 5 La. 
Ann. 693; Ratcliff v. Bridger, 1 Rob. 
57, 36 AmD’ 683. 

Mo.—Welch v. Bryan, 28 Mo. 30; 
Stubblefield v. Branson, 20 Mo. 301. 

Nebr.—Hiatt v. Brooks, 17 Nebr. 
33, 22 NW 173; Brooks y. Hiatt, 13 
Nebr. 503, 14 NW 480. 

{a] Under statute in some juris- 
dictions express promises to pay for 
improvements have been made bind- 
ing. Blankenship v. Cutrell, 16 Ill. 


[§§ 548-549 


the United States, in an action brought by the ven- 
dor to recover the possession.* A license given by a_ 
settler to another to locate a claim on the land ecan- 
not be validly exercised after the settler has sold 
his right and removed from the land.® 
[§ 549] (6) Sale of Improvements. 
ments placed upon the publie land by settlers or 
occupants being regarded and treated as proper- 
ty,’ a possessor of public lands may transfer and 
convey his improvements to another,® and the view 
generally taken is that a promise by the purchaser 
of the improvements to pay therefor is based upon 
a good consideration,® although there is authority 
to the contrary.?® 
lic Jands from the government is, by reason of his 
purchase, entitled to improvements previously placed 
on the land by a mere occupant, and the latter has 
no right to remove his improvements or to recover 
compensation therefor,1! a promise made by such 
purchaser after his purchase, to pay for improve- 
ments placed on the land prior to his entry or pur- 
chase, is not supported by any consideration but is 


Improve- 


But as one who purchases pub- 


62; Johnson v. Moulton, 2 Ill. 
See Taylor v. Davis, 11 Ill. 10. 

[b] Promissory note, executed in 
payment of the purchase price of im- 
provements on unsurveyed public 
lands in the possession and occupan- 
cy of the vendor, under claim of right 
to desert land entry, and of the ven- 
dor’s possessory right, was support- 
ed by sufficient consideration, where 
the vendor located the maker of the 
note on the land and surrendered the 
possession thereof together with the 
improvements. McConnell vy. Black- 
ley, 66 Mont. 510, 214 P 64. 


532. 


10." Carr" ‘v.) Allison, "5° = Blackt 
(Ind.) 68. 

11. See supra § 85. 

12. Ala.—Dunecan v. Hall, 9 Ala. 
128; Shaw v. Boyd, 1 Stew. & P. 83. 


Py Nadas bere blade v. Mathis, 10 Ark. 

Ill.—Carson v. Clark, 2 Ill. 113, 25 
AmD 79 [foll Townsend v. Briggs, 
2 Ill. 472; Roberts v. Garen, 2 Tl. 
396; Hutson v. Overturf, 2 Ill. 170]. 
wie Merrell vy. Legrand, 2 Miss. 


Mo.—Welch v. Bryan, 28 Mo. 30. 

Nebr.—Haney y. Collins, 103 Nebr. 
782, 174 NW 419. 

See Taylor v. Baker, 1 Fla. 245. 

[a]. There is no moral obligation 
resting upon the purchaser to com» 
pensate the settler for his improve- 
ments. Duncan v. Hall, 9 Ala. 128. 

[b] Statutory authorization 
validation (1) Under a 
(Rev. St. [1845] p 136 § 1; 
1, 2), making valid all “contracts, 
promises, assumpsits, or undertak- 
ings’? made in good faith for the sale 
of improvements made on the public 
lands, such an agreement can be sus- 
tained and enforced. Blankenship vy. 
Cutrell, 16 Ill. 62. (2) But under such 
a statute no promise to pay for the 
improvements can be implied, but an 
express agreement must be shown. 
Blankenship vy. Cutrell, supra. (3) 
It seems that an earlier statute ap- 
plied only to promises made prior to 
entry or purchase by the promissor. 
See Blankenship v. Cutrell, supra; 
Hutson v. Overturf, 2 Tll. 170. (4) 
For application of similar statutory 
provisions see Givens v. Burget, 7 
Blackf. (Ind.) 577. (5) However, the 
view has been expressed that “this 
statute does not require that there 
should in every case be a complete 
contract as defined by the common 
law, but authorizes a recovery upon 
such promises, and undertakings as 
do not strictly amount to a contract.” 
Taylor v. Davis, 11 Ill. 10, 13. 


or 
statute 
p 617 §§ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 550-556] 


[§ 550] b. To Whom Transfer May Be Made. 
Rights in public land initiated by a qualified citizen 
may be sold and transferred to aliens, corporations, 
or other persons not possessing the qualifications 
which would enable them to initiate such rights and 
property interests,1* and such transferees may own, 
possess, and hold and enjoy the use and profits of 
such rights and property interests,!4 and may sell 
and transfer the same to others and execute com- 
petent conveyances thereof,1> and the incapacity of 
such persons originally to initiate such right or sub- 
sequently to perfect title can be called in question 
only by the United States and cannot be invoked by 
strangers to attack their right to be protected in 
the possession and enjoyment of such property or 
the validity of their conveyances of the same to 
subsequent grantees. 

[§ 551] c. Form and Requisites of Transfer or 
Assignment, Registration, or Recording.17 The im- 
perfect or inchoate title, acquired by entry on pub- 
lic lands, before the issuance of the patent, will pass 
by an assignment without words of inheritance.1§ 
An assignment of a certificate of purchase need not 
express the consideration,!® nor is it necessary that 
it should be acknowledged in order to convey to the 
assignee the title of the assignor.?® Transfers in the 
form of irrevocable powers of attorney executed in 
connection with assignments of soldiers’ additional 
homestead rights or serip have been upheld as suf- 
ficient.*1 It has been held that an assignment, by 
an instrument not under seal, of land purchased of 
the United States, for which,a certificate of final 
payment has been issued is not sufficient to sustain 
an action of trespass by the assignee,?? nor is such 
an assignment proper evidence in ejectment.?3 

Registration. An assignment of a land certificate 
issued under an act of congress is not within the 
registration acts of Alabama and does not become 
inoperative against a subsequent purchaser for the 
omission to register it.*4 

[§ 552] d. Attack on, Annulment of, and Correc- 
tion of, Transfer or Assignment*?°—(1) In General. 
An assignment of a certificate of entry of land may 
be set aside in equity, when shown to have been 
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procured by fraud, and by taking advantage of the 
assignor’s intoxication.2* As between parties to the 
transfer and their heirs, legal representatives, and 
assigns, the right to have the description of the 
land corrected has been recognized.27 

[§ 553] (2) Who May Attack Transfer. A per- 
son prosecuting a claim.to lands, under a patent is- 
sued to him as assignee of an entry, is not bound 
to prove the legality of the assignment as against 
strangers;*& and the validity of a verbal transfer 
of a settler’s right of entry of unsurveyed lands 
cannot be questioned by a third person, not claiming 
under the government.?® A statutory restriction 
upon the transfer of an entryman’s rights before the 
issuance of a patent cannot be taken advantage of 
by a subsequent purchaser who procured a deed in 
fraud of the rights of the first grantee.2° Where a 
son agreed with his mother to make a timber culture 
entry, she to pay all the expenses and he to convey 
to her, and obtained a patent and died without mak- 
ing a conveyance, his wife and administratrix, not 
being, with reference to said illegal agreement with 
the mother, in pari delicto with her, could maintain 
an action to quiet title and recover possession from 
the mother.*1 

[§ 554] e. Warranty. It has been held that a per- 
son who sells a “claim” on publie lands impliedly 
warrants the title thereto;?2 but it has also been 
held that there is no implied warranty in an as- 
signment of a certificate of location of a land war- 
Tani 

[§ 555] f. Effect of Assignment or Transfer—(1) 
In General. An assignment of the land by an entry- 
man divests all his interest therein;** and one who 
sells all his right, title, and interest in an improve- 
ment on public lands parts with all the advantages 
to which he may be entitled in virtue thereof.?® 

[§ 556] (2) Rights of Purchaser or Assignee.?¢ 
The purchase of the improvements of ‘a settler on 
public lands confers no settlement right on the pur- 
chaser.?7 While there may be a bona fide purchaser 
before a patent issues, entitled to protection as 
such,?® the general rule is that a purchaser of land 
prior to the issuance of a government patent is not 


13. Manuel v. Wulff, 152 U. S. 505, ,124; Bean vy. Valle, 2 Mo. 126. 60 S 199. 
14 SCt 651, 38 L. ed. 532; Tidwell v. [a] Statement that transfer is for [a] Rule applies where the mis- 
Chiricahua Cattle Co., 5 Ariz. 352, 53| value received is sufficient.—Helluin |} description in entry has previously 
P 192; Cornell v. Gobin, 49 Nev. 101,| Vv. Minor, 12 La. Ann. 124. been corrected by the land office be- 
238 P 344. 20. Clark v. Hall, 19 Mich. 356. fore issue of a patent. Garrett v. 
[a] Conveyance to partnership 21. Rogers v. Clark Iron Co., 104] Spratt, 131 La. 707, 60 S 199. : 
may pass possessory right. Neal v.| Minn. 198, 116 NW 739. 28. McArthur v. Phcebus, 2 Oh. 
[a] Thus (1) an irrevocable pow- | 415. 


Kayser, 12 Ariz. 118, 100 P 439. 

14. Manuel v. Wulff, 152 U. S. 505, 
14 SCt 651, 38 L. ed. 532; Tidwell v. 
Chiricahua Cattle Co., 5 Ariz. 352, 53 
P 192. 

15. Tidwell v. Chiricahua Cattle 
Co., supra. 

16. Manuel v. Wulff, 152 U. S. 505, 
TAS CHG SA oO Is, (Oda boa y INC] wiv; 
Kayser, 12 Ariz. 118, 100 P 439; Tid- 
well v. Chiricahua Cattle Co., 5 Ariz. 
352, 53 P 192; Butte Hardware Co. v. 
Cobban, 13 Mont. 351, 34 P 24; Cor- 
nell v. Gobin, 49 Nev. 101, 238 P 344. 


[a] Transfer to partnership.— 
Neal v. Kayser, 12 Ariz. 118, 100 P 
439. 

{b] Transfer to corporation.—Cor- 


nell v. Gobin, 49 Nev. 101, 238 P 344. 
17. Cross references: 
Application of statute of frauds to 
sale of: 
Improvements see Frauds, Statute 
of § 136. 
Possessory right see Frauds, Stat- 
ute of § 153. 
As to transfer of school lands pur- 
chased from state see supra § 235. 
Mortgages see infra § 557. 
18. Hayward v. Ormsbee, 11 
Wis. 3. 
19. Helluin vy. Minor, 12 La. Ann. 


er of attorney to make the entry and 
to convey the land entered for the 
sole benefit of the person owning the 
right, and containing a covenant as 
to further assurances, executed on 
an assignment of soldiers’ additional 
homestead scrip, and a like substi- 
tute power of attorney executed on a 
subsequent assignment of the scrip, 
were adequate in terms and form to 
convey to the subsequent assignee the 
interest of the original assignor in 
the premises. Rogers v. Clark Iron 
Co., 104 Minn. 198, 116 NW 739. (2) 
This is true, notwithstanding blank 
spaces for the subsequent insertion 
of the description of the premises on 
location were left or the name of the 
grantee was not inserted, ~ Rogers v. 
Clark Iron Co., supra. 

22. Ansley v. Nolan, 6 Port. (Ala.) 
879 [foll Thrash v. Johnson, 6 Port. 
(Ala.) 458]. 

23. Falkner v. Jones, 12 Ala. 165. 

24. Falkner v. Jones, supra. 

25. For incapacity of transferee 
see supra § 550. 

Of school lands purchased from 
state see supra § 235. 

26. Phillips v. Moore, 11 Mo. 600. 

27. Garrett v. Spratt, 131 La. 707, 


29. McDonald v. Lannen, 19 Mont. 
78, 47 P 648. 

30. McAlpine v. Resch, 82 Minn. 
523, 85 NW 545. 

31. Fleischer v. Fleischer, 11 N. D. 
221, 91 NW 51. 

32. Bowman v. Torr, 3 Iowa 571. 

33. Johnson v. Houghton, 19 Ind. 
359 (where the assignor had express- 
ly declined to give any warranty). 

384. Wright v. Shepherd, 47 Ind. 
176; King v. Coleman, 98 Tenn. 561, 
40 SW 1082. 
lth Noulen v. Perkins, 3 Rob. (La.) 
36. Effect of issuance of patent to 
grantor or assignor see infra § 567. 

Right of transferee not qualified to 
make entry to transfer interest see 
supra § 550. 

87. Sproat v. Durland, 2 Okl. 24, 
35 P 682, 886. 

S8n  U.. Su'v. Clark.) 200" U-2S.160dR 
26 SCt 340, 50 L. ed. 6138 [aff 188 Fed. 
294, 70 CCA 584 (aff 125 Bed. 774), 
and foll U. S. v. Detroit Timber, etc., 
Col, 200°U. Sr 82 26) SCtr28250 au 
ed. 499 (aff 181 Fed. 668, 67 CCA 1 
[rev 124 Fed. 393])]. See Rogers 
v. Clark Iron Co., 104 Minn. 198, 116 
NW 739 (after location and before is- 
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entitled to protection against the government as a 
bona fide purchaser,*® but acquires only such inter- 
est as his vendor has,*® and takes subject to all eq- 
uities as they exist at the time of his purchase,*! 
and to the power of the land department to cancel 
the entry under which he elaims,*? although he had 
no knowledge of the facts because of which the en- 
try is canceled,*? and to the power of the courts to 
cancel a patent issued after his purchase for fraud 
But where an entry- 
man has conveyed the land by warranty deed and 


or irregularity in the entry.*4 


suance of patent, assignee of soldiers’ 
additional homestead scrip under an 
irrevocable power of attorney to make 
the entry and to convey the land en- 
tered for the sole benefit of the person 
owning the right, and a like substi- 
tute power of attorney, who located 
the land, had a substantial and vest- 
ed property). 

[a] Act Congr. March 3, 1891, pro- 
tecting certain innocent purchasers 
and encumbrancers against cancella- 
tions of entries, refers only to en- 
tries in force when the act was 
passed, and not to those which had 
been previously canceled. Guaranty 
Sav. Bank v. Bladow, 176 U. S. 448, 
20 SCt 425, 44 L. ed. 540 [aff 6 N. D. 
108, 69 NW 41]; Pfund v. Valley L. 
& T. Co., 52 Nebr. 473, 72 NW 480 
[foll Parsons v. Venzke, 164 U. S. 89, 
LINSCt wi, 41 Le ed=-360) atl 4 INV D. 
452, 61 NW 10386, 50 AmSR_ 669)]; 
Caldwell v. Bush, 6 Wyo. 342, 45 P 
488. 

Protection of bona fide purchaser in 
actions or suits: 

In general see supra § 511. 
Cancellation or annulment of patent 
see supra § 523. ; 

39. . S—Hawley v. Diller, 178 
U. S. 476, 20 SCt 986, 44 L. ed. 1157 
[aff 81 Fed. 651, 26 CCA 514 (rev 75 
Fed. 946)]; McGoldrick Lumber Co. 
v. Kinsolving, 221 Fed. 819, 1837 CCA 
377 [aff 243 U. S. 623 mem, 37 SCt 479 
mem, 61 I. ed. 939 mem]; U. S. Vv. 
Laam, 149 Fed. 581; Germania Iron 
Co. v. Craig, 08 Fed. 23 [aff 127 Fed. 
1020]; California Redwood Co. v. 
Litle, 79 Fed. 854; American Mortg. 
Co. v. Hopper, 64 Fed. 553, 12 CCA 
293 [aff 56 Fed. 67]; Root v. Shields, 
20 F. Cas. No. 12,038, Woolw. 340; 
Richardson y. Moore, 10 Land Dec. 
415; Powers v. Courtney, 9 Land Dec. 
480; Travelers’ Ins. Co., 9 Land Dec. 
316. See Ker v. Watts, 6 Wheat. 550, 
5 L. ed. 328 (purchaser of land war- 
rant); Bronson v. Kukuk, 4 F. Cas. 
No. 1,929, 3 Dill. 490 (assignee of land 
warrant). 

Cal.—Taylor v. Weston, 77 Cal. 534, 
20 P 62. 

D6. Us Suave Misher, 39) Appi Li: 

Tlowa.—Harmon vy. Clayton, 51 Iowa 
86, 50 NW 541. i 


Philippine.—Govt. v. Wagner, 


Philippine 944 (suit by Philippine 
government). 
{a] Purchaser in good faith and 


for value of soldier’s additional home- 
stead scrip, which merely consists of 
ex parte declarations under oath by 
persons having no relation to the 
government of facts which, if true, 
disclose a right to receive an addi- 
tional homestead, acquires only a 
claim which becomes effective if the 
scrip be valid, and he is not, as 
against the government issuing to 
him a patent for an additional home- 
stead on the faith of the validity of 
the scrip, a bona fide purchaser. U. 
S. v. Gridley, 186 Fed. 544. 

40. Moses v. Long-Bell Lumber 
Co., 206 Fed. 51, 124 CCA 185 [app 
dism 239 U. S. 625 mem, 36 SCt 162 
mem, 60 L. ed. 473 mem]; Southern 
Pace. R. Co. vi Dull, 22 Wed. 489, .10 
Sawy. 506;°> U.S. v. Fisher, 39 App. 
(D. C.) 176; Govt. v. Wagner, 49 Phil- 
ippine 944 (suit by Philippine gov- 
ernment). See Freese v. Rusk, 5 
Kan. 274, 38 P 255. 
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41. 
63 CCA 651; Gray v. Stockton, 8 Minn. 
529; Randall v. Edert, 7 Minn. 450; 
Jasper County v. Tavis, 76 Mo. 13; 
Govt. v. Wagner, 49 Philippine 944 
(suit by Philippine government). 

[a] Where terms of contract of 
purchase have been changed before 
the sale the new purchaser takes sub- 
ject to such altered terms, although 
no change has been made in the cer- 
tificate of purchase. Jasper County 
v. Tavis, 76 Mo. 13. 

42. U.S.—Hawley v. Diller, 178 U. 
S. 476, 20 SCt 986, 44 L. ed. 1157 [aff 
81 Fed. 651, 26 CCA 514 (rev 75 Fed. 
946)]; Moses v. Long-Bell Lumber 
Co., 206 Fed. 51, 124 CCA 185 [app 
dism 239 U. S. 625 mem, 36 SCt 162 
mem; 60 L. ed. 473 mem]; ‘Uv -S. ‘v. 
Kennedy, 206 Fed. 47, 124 CCA 181, 
LRA1918E 999; Peyton v. Desmond, 
129 Fed. 1, 63. CCA 651; American 
Mortg. Co. v. Hopper, 64 Fed. 553, 
12 CCA 293 [aff 56 Fed. 67]. 

Ida.—Jones v. Meyers, 3 Ida. 51, 26 
P 215, 35 AmSR 259. 

Kan.—Swigart v. Walker, 49 Kan. 
100, 30 P 162 [foll Fernald v. Winch, 
50 Kan. 79, 31 P 665]. 

Minn.—Gray v. Stockton, 8 Minn. 
529; Randall v. Edert, 7 Minn. 450. 

N. D.—Parsons v. Venzke, 4 N. D. 
452, 61 NW 1036, 50 AmSR 669 [aff 
164 U. S. 89, 17 SCt 27, 41 L. ed. 360]. 


Wyo.—Caldwell v. Bush, 6 Wyo. 
342, 45 P 488. 
[a] Mortgagee of entryman (1) 


after final receipt is given, and be- 
fore the issuance of the patent takes 
his mortgage subject to this super- 
visory power. Freese v. Scouten, 53 
Kan. 347, 36 P 741; Fernald v. Winch, 
50 Kan. 79, 31 P 665 [foll Swigart v. 
Walker, 49 Kan. 100, 30 P 162]. See 
Freese v. Rusk, 54 Kan. 274, 38 P 255. 
(2) But such a mortgagee is not 
bound by a cancellation obtained 
fraudulently by the entryman for the 
purpose of defrauding him. Freese 
v. Scouten, supra. 

48. California Redwood Co. vy. 
Litle, 79 Fed. 854; Parsons v. Venzke, 
4 N. D. 452, 61 NW 1036, 50 AmSR 
669 [aff 164 U. S. 89, 17 SCt 27, 41 L. 
ed. 360]. 

44. U.S. v. Laam, 149 Fed. 581. 

45. Menasha Wooden Ware Co. v. 
Nelson, 45 Wash. 543, 88 P 1018. 

{a] Failure of grantee to notify 
land office and to arrange for perfec- 
tion of entry.—It is not the duty ofa 
grantee under a warranty deed of land 
for which a patent has not been is- 
sued to notify the general land of- 
fice that he is the successor in in- 
terest of the prospective patentee 
and to take necessary steps to perfect 
the entry, or notify the prospective 
patentee so to do, and hence the fail- 
ure of the grantee in these particulars 
is no bar to an action for damages 
for breach of warranty where the 
entry is canceled. Menasha Wooden 
Ware Co. v. Nelson, 45 Wash. 543, 88 
PALS. 

AGS fale Ue Sa tn at Eco aE See 
Fideler v. Norton, 4 Dak. 258, 30 NW 
128, 32 NW 57. 

47. Puget Mill Co. v. Brown, 59 
Fed. 35, 7 CCA 643 [aff 54 Fed. 987]. 

48. Cross references: 

Effect of subsequent issuance of pat- 

ent see infra § 567. 


Peyton v. Desmond, 129 Fed. 1, | 


[§§ 556-557 


the entry is subsequently canceled, the grantee may 
recover damages for breach of the warranty.*° 
construing the statute which gave to bona fide pur- 
chasers of homestead entries the right to make cash 
entries,*® it was held that one who purchased a 
fraudulent homestead entry, or who purchased from 
persons claiming to represent a homestead entry- 
man, was not a bona fide purchaser.#* 

[§ 557] g. Mortgages.** 
choate interest’ in public lands may mortgage the 
same,*® even though the statute under which he 


In 


A person having an in- 


Property which may be mortgaged in 
general see Mortgages §§ 154-165. 
Statutory exemption of homestead 

ag ccerine mortgages see infra § 

76. 

49. Ind.—WMiller v. 
Blackf. 238. 

La.—Mallard vy. Anderson, 36 la. 
Ann. 834. 

Mont.—Grasswick v. Miller, 82 
Mont. 364, 267 P 299; Lohman State 
an v. Grim, 69 Mont. 444, 222 P 
1052. 

N. D.—Gunsch v. Urban Mercantile 
Co., 35 N. D. 390, 160 NW 69; Adam 
ae CCAD EE 21 N. D. 4838, 131 NW 


Wyo.—Wright v. Walker, 31 Wyo. 
233; °225: RP. V5. 

[a] Purchase-money mortgage.— 
Where an entryman borrowed money 
with which to pay the government 
price for the land, and executed a 
mortgage to secure the payment of 
the same, and thereafter on the same 
day made his final proof for said land, © 
and paid the government price there- 
for from the money so borrowed, the 
mortgage was a purchase-price mort- 
gage, and was a valid lien on said 
land, whether signed by the wife or 
not, and was prior to any right she 
might have to said land as communi- 
ty property by reason of having re- 
sided thereon at the date of the ex- 
ecution of such mortgage. Kneen v. 
Habin, 6 Ida. 621,:59 P 14. 

[b] Mortgage by desert land en- 
tryman in undisputed possession.— 
Shah te v. Daut, 67 Mont. 262, 215 P 

{[c] Unpatented claim to mining 
lands (1) may be the subject of a 
mortgage (Alexander v. Sherman, 2 
Ariz. 326, 16 P 45), (2) and the mort- 
gagor cannot defeat the rights of the 
mortgagee by abandoning such lands 
before his period of occupancy has 
perfected his title (Alexander vy. Sher- 
man, supra). 

[d] Mortgage to pay for improve- 
ments on public lands is not invalidat- 
ed by the fact that the mortgagor en- 
tered on the lands pursuant to an 
agreement with the mortgagee by 
which he was to obtain the title there- 
to, and then convey to the mortgagee, 
and that the mortgagee procured the 
mortgage to protect himself in the 
event of the locator’s refusal to carry 
out the invalid agreement to convey. 
Hubbard v. Mulligan, 13 Colo. A. 116, 
57 P38. 

Le] Mortgage of improvements.— 
(1) Where entryman on desert land 
installed an irrigation pipe line and 
gave a chattel mortgage thereon, the 
mortgage being duly filed, the mort- 
gagee could foreclose against defend- 
ant who obtained land in a contest of 
entry. Boeringa v. Perry, 96 Wash. 
57, 164 P 773. (2) .But thete-is an= 
thority for the view that improve- 
ments on public lands are not real es- 
tate and that a mortgage does not at- 
tach to them. . Broussard v. Dugas, 5 
La. Ann. 585. 

{f] Subsequent divorce of wife of 
entryman does not affect the validity 
of a mortgage. Lohman State Bank v. 
Grim, 69 Mont. 444, 222 P 1052. 

[g] Inclusion of unsurveyed pub- 
lic lands.—(1) A conveyance in form 
a deed, but intended as a mortgage, 
which either purposely or inadver- 


Tipton, 6 


A 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 557-560] 


claims prohibits an alienation of his rights, for such 
a prohibition refers only to attempted conveyances 
But a mortgage 
executed by an entryman cannot be enforced against 
the land in the hands of another person who does 
not deraign his title through the mortgagor,*! and 
where one who has made an application for an entry 
mortgages it, with covenants of warranty, to a per- 
son with notice of the mortgagor’s want of title, and 
the mortgagor’s claim is afterward relinquished, an- 
other title to the same land, derived by the mort- 
gagor from the government under a different entry, 
does not inure to the benefit of the mortgagee.®? 

A homestead entryman may 
lease the land or such portion thereof as he may 


of title and not to mortgages.°° 


[§ 558] h. Leases.®3 


tently includes unsurveyed public 
lands of the United States, is void in 
respect of lands, and does not cast 
a cloud upon the title of such lands 
either against the government or 
against anyone having possession or 
deraigning title through the govern- 
ment. Williams v. Sherman, 36 Ida. 
494, 212 P 971. (2) A judgment of 
foreclosure of a mortgage which in- 
cluded a part of the public land of 
the United States is yoid, and subject 


to collateral attack. Williams v. 
Sherman, supra. 

50. Ark.—Moore v. Tillman, 170 
Ark. 895, 282 SW 9. 

Cal.—Stewart v. Powers, 98 Cal. 


514, 33 P 486; Orr v. Stewart, 67 Cal. 
24hds 1.© 693;,.Camp v-.Grider;, 62 (Cal. 
20; Christy v. Dana, 34 Cal. 548, 42 
Cal. 174; Kirkaldie v. Larrabee, 31 
Cal. 455, 89 AmD 205; Whitney v. 
Buckman, 13 Cal. 536. See Douglas v. 
Gould, 52 Cal. 656. 

Colo.—Thomas v. Wisner, 66 Colo. 
243, 180 P 744; Runyan v. Snyder, 45 
Colo. 156, 100 P 420; Wilcox v. John, 
21 Colo. 367, 40 P 880, 52 AmSR 246; 
Hubbard v. Mulligan, 13 Colo. A. 116, 
572P 138. 

Ida.—Kneen y. Halin, 6 Ida. 621, 59 
iowa 

Iowa.—Fuller v. Hunt, 48 Iowa 163. 

Kan.—Stark v. Morgan, 73 Kan. 453, 
85 P 567, 6 LRANS 934 [overr Brew- 
ster v. Madden, 15 Kan. 249 (foll in 
Mellison v. Allen, 30 Kan. 382, 2 P 
97, and disappr but foll Biddle v. 
Adams, 5 Kan. A. 734, 46 P 986) ]. 

Minn.—Lang v. Morey, 40 Minn. 396, 
42 NW 88, 12 AmSR 748; Jones v. 
Tainter, 15 Minn. 512 [overr Wood- 
bury v. Dorman, 15 Minn. 338; McCue 
v. Smith, 9 Minn. 252, 86 AmD 100]. 

Mo.—Dickerson v. Bridges, 147 Mo. 
235, 48-SW 825. , 

Mont.—Norris v. Heald, 12 Mont. 
282,. 29 2 AIA, oo, Aims oS Ll. foverr 
Bass v. Buker, 6 Mont. 442, 12 P 922]. 

Nebr.—Jones v. Yoakam, 5 Nebr. 
265; Towsley v. Johnson, 1 Nebr. 95. 

N. M.—Worthington v. Tipton, 24 
N. M. 89, 172 P 1048, 1050 [quot Cyc]. 

N. D.—Vannatta v. McClintock, 26 
N. D. 166, 144 NW 76. 

Wash:—Rogers Vv. Minneapolis 
Threshing Mach. Co., 48 Wash. 19, 92 
P 774, 95 P 1014; Weber v. Laidler, 


26 Wash. 144, 66 P 400, 90 AmSR 
726; Boggan v. Reid, 1 Wash. 514, 20 
425. 


Wis.—Spiess v. Neubery, 71 Wis. 
279, 37 NW 417, 5 AmSR 211. 

But see Craig v. Tappin, 2 Sandf. 
Che (NN Y.) 78> (discussing: right. of 
preémptor in Illinois to mortgage his 
rights). 

[a] Purpose for which money is 
borrowed is material as tending to 
show the bona fides of the mortgagor. 
Norris v. Heald, 12 Mont. 282, 29 P 
1121, 38 AmSR 581. 

[b] Bstoppel.—(1) If the preémp- 
tion title of the mortgagor had not 
been perfected at the time of the 
mortgage, the mortgagor and those 
claiming under him were estopped 
from setting up the defense of “pub- 
lic lands” in an action by the mort- 
gagee after title has been perfected. 
Bush vy. Marshall, 6 How. (U. 8S.) 284, 


PUBLIC LANDS 


ber.°7 


a patent.®? 


12 L. ed. 440; Whitney v. Buckman, 
13 Cal. 536; Haffley v. Maier, 13 Cal. 
13. (2) One who has given a mort- 
gage on his government homestead 
before final proof may, after issu- 
ance of patent, be estopped to deny 
the validity of the mortgage. MHeran 
v. Elmore, 37 S. D. 223, 157 NW 820. 

{c] Heirs at law of an entryman 
have a right to mortgage property. 
Thomas y. Wisner, 66 Colo. 243, 180 
P 744. 

{d] In Alabama a mortgage by 2 
homesteader made prior to the per- 
fection of his right to the land is 
not void. Wildman v. Means, 208 
Ala. 487, 94 S 823 [expl Hale v. Mc- 


Graw, 201 Ala. 358, 78 S 214]; Quinn 
v.. Tennessee Coal, ete,, R.Co., 201 
Ala. 46, 77 S 340. 

[fe] In Hawaii (1) inhibition 


against transfer of interests in pub- 
lic lands in Organic Act § 73 applies 
to assignments of mortgages. Osorio 
v. Patterson, 27 Hawaii 1. (2) A 
mortgage of homestead cannot be as- 
signed without the consent in writing 
of the commissioner of public lands 
and the governor. Osorio v. Patter- 
son, supra. (3) A bill to foreclose 
which does not allege such consent 
is insufficient. Osorio v. Patterson, 
supra. 

ffl, im Louisiana preémption 
right was not subject to mortgage. 


Penn v. ,Ott,, 12..La. Ann. 233° [fell 
Gilbert ~~. Penn, 412 Tua. Ann. 235]); 
Strong v. Rachal, 16 La. 232. 


[g] In Oklahoma (1) the rule ap- 
pears to be in accordance with the 
text statement. Pittsburg Mortg. 
Inv. Co. v. Sneed, 60 Okl. 98, 159 P 515 
[overr Stark v. Fallis, 26 Okl. 357, 
109 P 66]; Stark v. Duvall, 7 Okl. 213, 
54 P 453. (2) A mortgage by a home- 
stead entryman to secure a loan to en- 
able the entryman to commute his 
entry, executed after final receipt, is 
valid, although the final certificate 
was canceled and another certifi- 
cate and patent issued after further 
proof. Pittsburg Mortg. Inv. Co. v. 
Sneed, supra. 

51. Bull v. Shaw, 48 Cal. 455; Mar- 
ley v. Sturkert, 62 Nebr. 163, 86 NW 
1056, 89 AmSR 749. 

{a] Title acquired by preémption. 
—Where a person residing on pub- 
lic land subject to preémption execut- 
ed a mortgage thereon and then sold 
the land to another, who took posses- 
sion and afterward preémpted the 
land and obtained a title from the 
United States, the mortgage could not 
be enforced against the title thus ac- 
quired. Bull v. Shaw, 48 Cal. 455. 

{b] Effect of entryman’s death.— 
A mortgage executed by a homestead 
entryman, who died before making 
final proof, is not a lien upon the real 
estate, and is not assumed by, or en- 
forceable against, the heirs who re- 
ceive the patent for and take the 
land under U.S. Rev. St. § 2291. Mar- 
ley v. Sturkert, 62 Nebr. 163, 86 NW 
1056, 89 AmSR 749; Gunberg v. Juve- 
land, 46 N. D. 44, 179 NW 375 (mort- 
gage and seed agreement); Martyn v. 
Olson, 28 N. D. 317, 148 NW 834, LRA 
1915B 681. ) 

52. Hebert v. Brown, 65 Fed. 2. 
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desire to a third person,** and the lessee has a right 
of possession similar to that of his lessor.*® 
a lease for ninety-nine years of land to which the 
lessor has only a right of preémption is void.°® 

[§ 559] i. Sale or Conveyance of Growing Tim- 
It has been held that a conveyance of the 
standing timber by a homestead entryman prior to 
the issuance of the final certificate is against pub- 
he policy, and void.°s 
court decisions, although such a conveyance did not 
affect the title of the government,®® it was not void,°° 
and did not defeat the right of the homesteader to 


But 


But according to some state 


[§ 560] j. Contracts by Entryman—(1) In Gen- 
eral. Under some of the land laws an applicant for 


53. eases generally see Landlord 
and Tenant §§ 379-536. 

54. Leatherbury v. U. S., 32 Fed. 
780 [rev 27 Fed. 606]; Tiernan v. 
Miller, 69 Nebr. 764, 96 NW 661. 

fa] "Timber lease.—-(1) A lease by 
a homestead settler of standing tim- 
ber for turpentine purposes, prior to 
the issuance of the patent to him, is 
not, according to one view, violative 
of any statute, nor against the policy 
of the government, which is de- 
signed to secure for the homestead- 
er the exclusive benefit of his home- 
stead right. Orrell v. Bay Mfg. Co., 
83 Miss. 800, 36 S 561, 70 LRA 881. 
(2) There is, however, authority to 
the contrary. Milliken v. Carmichael, 
134 Ala. 623, 33 S 9, 92 AmSR 45. 

55. Tiernan v. Miller, 69 Nebr. 764, 
96 NW 661. 

56. Bower v. Higbee, 9 Mo. 259. 

57. Use of timber by entryman in 
general see supra § 9. 

58. See Hartman v. Butterfield 
umber Co.,. 199, UW. S..835,-26, st vay 
50 L. ed. 217 (where, for the purposes 
of the case, it was conceded that a 
contract for the sale by a homestead 
entryman, of growing timber, made 
before he had complied with statutory 
requirements, was void); K. C. Lum- 
ber Co. v.. Moores, .212. ed. 153,129 
CCA 1; Stevens v. Perrier, 12 Kan. 
297 (contract for the sale by an oc- 
cupant of public land, of the timber 
thereon was void). But see Teller v. 
U. S., 117 Fed. 577, 54 CCA 349 (prom- 
ise of claimant of placer mining claim 
to permit cutting of timber in con- 
sideration of promisee’s advance of 
money to enable claimant to pay for 
claim). ) 

[a] Doctrine of relation may not 
be invoked to validate a conveyance 
of timber on an entryman’s homestead 
before patent which is illegal as 
against public policy. K. C. Lumber 
Co. v. Moores, 212 Fed. 158, 129 CCA 1. 


59. Anderson v. Wilder, 83 Miss. 
606, 35 S 875. 
60. King-Ryder Lumber Co. v. 


Scott, 73 Ark. 329, 84 SW 487, 70 LRA 
873; Anderson v. Wilder, 83 Miss. 606, 
Bley poy eeifeay 

[a] Thus it was held that a sale 
of timber by a homestead entryman, 
who has not received his final cer- 
tificate, was not void when made for 
the purpose of carrying out in good 
faith the purposes of his settlement, 
even though an incidental profit re- 
sults from the _ sale. King-Ryder 
Lumber Co. v. Scott, 73 Ark. 329, 84 
SW 487, 70 LRA 873. 

61. Orrell v. Bay Mfg. Co., 83 Miss. 
800, 36 S 561, 70 LRA 881. 

[a] Thus it has been held that a 
sale of standing timber by a home- 
stead settler prior to the issuance of 
his final certificate, although in di- 
rect violation of the rights vested in 
him by his inchoate entry, was not 
an alienation of a “part of the land” 
within the purview of U.S. Rev. St. 
§ 2291 requiring the settler, on final 
proof, to make affidavit that no part 
of the land has been alienated except 
for certain specified purposes. Orrell 
v. Bay Mfg. Co., 83 Miss. 800, 36 S 561, 
70 LRA 881. 
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public land is forbidden to make directly or indi- 

rectly any contract or agreement by which the title 
which he may acquire from the government shall 
inure in whole or in part to any person except him- 
self;°? and an agreement between two or more per- 
sons having for its object the obtaining of title of 
publie lands by an evasion of the land laws and in 
fraud of the government is illegal and void,®*? and 
does not estop one of the parties, who subsequently 
acquires a good legal title, from setting up the same 
against the fraudulent title obtained by the other 
in accordance with the contract.%4 
sale of land it is ascertained that a part thereof be- 
to the United States, an agreement that the 
vendee shall enter such land and the vendor shall re- 
imburse him for the expense of perfecting his title 


longs 


62. U. S. v. Jones, 242 Fed. 609, 
155 CCA 299 [rev 232 Fed. 218]; U. 
Swive Belts, 1920 Pedi 008s. WIS); -v. 
Richards, 149 Fed. 443; Carroll v. 
Draughon, 173 Ala. 327, 56 S 207; Har- 
dy v. Samuels, 92 Ark. 289, 122 SW 
654; Pacific Livestock Co. v. Gentry, 
BS LORM 275. Of P 422" .65)-P* 597i ‘See 
Wheeler v. Widener, 75 Okl. 292, 183 
P 407 (contracts concerning the pur- 
chase and conveyance of public land, 
made prior to the entry and proving 
up of the homestead claim, violate 
the spirit of the laws of the United 
States, and are in fraud thereof, and 
eannot be enforced by a court of 
equity). 

[a] What constitutes an agree- 
ment within the prohibition.—(1) As 
used in this connection, the word 
“agreement” means that there must 
be a meeting of minds expressed in 
some tangible way, and there must be 
an intent in some way to be binding 
upon the parties. One party may in- 
tend to sell and the other party may 
intend to buy, but this is not suffi- 
cient unless the intention of each is 
in some way communicated to the 
other and agreed to. The agreement 
need not be in writing nor need it be 
of sufficient form or of the nature to 
be enforced in court, but it is enough 
if it is proven that in some way the 


minds of the applicant and some other. 


person have met definitely and under- 
standingly, and that there is a mutual 
consent that when the applicant ac- 
quires title to the land from the Unit- 
ed States it shall inure to the benefit 
of such other person for a considera- 
tion. And any words or acts mani- 
festing this mutual consent of the 
minds of the parties are sufficient to 
constitute a contract or agreement. 
The provision that he shall not seek 
to acquire the land for speculation is 
not intended to limit the homestead- 
er’s dominion over the land after he 
has complied with the provisions of 
the homestead law, made his final 
proof, and acquired title, but only to 
prohibit his entering the land under 
an agreement whereby he is acting 
for another. He may acquire a valid 
title under the homestead law with a 
view of disposing of the land after 
he has completed the purchase, pro- 
vided that at and before the time of 
completing such purchase he has not 
entered into an agreement whereby 
another shall receive any of the ben- 
efit of such purchase. U.S. v. Rich- 
ards, 149 Fed. 443. (2) An agreement 
to procure qualified citizens to en- 
ter lands under the general homestead 
law, and to grant their use to an- 
other until they should make final 
proof or dispose of their holdings, 
without the reservation of any part 
of the use for the residence thereon 
or cultivation thereof by the entry- 
men, is inconsistent with the law, al- 
though no contract is made regarding 
the disposition of the title which may 
be obtained. Ware v. U. S., 154 Fed. 
577, 84 CCA 508, 12 LRANS 1058, 12 
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Where after a 


AnnCas 233 [certiorari den 207 U. S. 
588; 28 SCt 255; 52> LL. ed: 353]. 

[b] Agreements held not unlaw- 
ful.—(1) Where A, holding a con- 
tract to purchase lands from B, who 
was supposed to be the owner, agreed 
to convey them to C as soon as he 
procured the title, and the lands were 
afterward discovered to be public 
lands, and A and C then agreed that 
C should obtain title by filing on the 
lands as a homestead, and pay A the 
price originally stipulated, less any 
damages which A might recover from 
B for the failure of title, this agree- 
ment did not contemplate that the 
purchaser should procure the title 
from the government for the benefit 
of his vendor, and hence was not 
against public policy or _ invalid. 
Frink v: Hoke), -35- Ors) 17, (56) © 1093 
(holding further that on the rescis- 
sion of such contract by A because of 
C’s refusal to pay the price after ob- 
taining a patent, C was properly ad- 
judged to hold the title acquired from 
the government in trust for A, al- 
though A had since entered a home- 
stead on other lands, since any out- 
standing title C obtained while in 
possession under the contract to buy 
inured to the benefit of his vendor, 
and he could not assert it against 
him). (2) A -contract-—"by which 
plaintiff agreed to point out timber 
lands belonging to the United States, 
subject to exchange for forest res- 
ervation lands and which defendant 
agreed to procure by purchasing the 
title to reservation lands and ex- 
change the same for the lands pointed 
out, was not illegal as against public 
policy because the right of exchange 
created by Act Congr. June 4, 1897 e 2, 
was not assignable, no assignments 
being contemplated by such contract. 
Western Lumber Co. v. Willis, 160 
Fed. '27,' $7,CCA. 183.- \(3) “Transfer 
by warranty of use of waters on 
homestead entry. Short v. Praisewa- 
ter, 35 Ida. 691, 208 P.844. (4) A 
contract to devise a homestead for 
which final proof had not been made 
at the time, and the execution of a 
will in consideration of promise to 
support. Torgerson v. Hauge, 34 N. 
D. 646, 159 NW 6, 3 ALR 164. (5) 
Agreement of settlers on land in Ok- 
lahoma Territory, mapped and plat- 
ted for town-site purposes for con- 
veyance of title to such lan& for pur- 
pose of rights of way for public im- 
provements. Ehret v. Price, 122 Okl. 
277, 254 P 748. 

63. Harkness v. Underhill, 1 Black 
(U. §.) 316, 17 L. ed. 208; Armstrong 
v. Henderson, 16 Ida. 566, 102 P 361; 
Nilson vy. Hamilton, 53 Utah 594, 174 
P 624, : 

64. Harkness v. Underhill, 1 Black 
(U. S.) 316, 17 L. ed. 208. 

65. ""Purcell™ y. Way, "84 "Ala. "287, 
4 S$ 196. 

66. Wright v. Shumway, 30 F. Cas. 
No. 18,093, 1 Biss. 23. 

67. Box Bilder Livestock Co. v. 
Glynn, 58 Mont. 561, 193 P ttt. 


is not invalid.®® 
on unsurveyed lands of the United States, to pur- 
chase those lands, as 
for sale by the government, and then mortgage them 
to a creditor, to secure a debt, is not unlawful.*® 

Agreement as to boundaries. 
tween adjoining entrymen fixing the location of the 
boundary between their lands is binding, even though 
made before the issuance of a patent.®* 

[§ 561] (2) Contracts of Sale**—(a) In General. 
Some of the statutes relating to the disposal of pub- 
lic lands forbid the making of any contract by a set- 
tler or entryman, before his right to the land has 
become complete, to sell or transfer the land or his 
interest therein after he has perfected his title, and 
a contract in violation of such a provision is void ;®° 


[§§ 560-561 
A covenant on the part of settlers 


soon as surveyed and offered 


An agreement be- 


68. Contracts of sale of land in 
general see Vendor and Purchaser [39 
Cye 1129]. 


69. U. S.—Bailey v. Sanders, 228 
U.S. -603, 33-SCt 602, 57 L. ed. 985 
[atl 277) Hed¥ 667, = 101) CCA. 29sn- 


Hafemann v. Gross, 199 U. S. 342, 26 
SCt 80, 50 L. ed. 220 [aff 92 Minn. 
367, 100 NW 1]; Hartman v. Butter- 
field Lumber Co., 199 U. S. 335, 26 
SCt 63,50 “1a. ed. 217 a[att. 82. Miss: 
494, 34 S 328, 100 AmSR 644]; An- 
derson y. Carkins, 135 U. S. 483, 10 
SCt 905, 34 L. ed. 272 [rev 21 Nebr. 
364, 32 NW 155]; U.S. v. Jones, 242 
Fed. 609, 155 CCA 299 [rev 232. Fed. 
ae U. S. v. Richards, 149 Fed. 

Ala.—Mulloy v. Cook, 101 Ala. 178, 
10 S 349, 17 S 899; Marston v. Rowe, 
43 Ala. 271; Cothran v. McCoy, 33 
Ala. 65; Hudson _v. Milner, 12 Ala. 
eet See Smith v. Johnson, 37 Ala. 

Ark.—Marshall v. Cowles, 48 Ark. 
362, 3 SW 188; Shorman v. Eakin, 47 
Ark. 351, 1 SW 559; Cox v. Donnel- 
ly, 34 Ark. 762. See Baker vy. Hollo- 
baugh, 15° Ark: 322. 

Cal.—Moore v. Moore, 130 Cal. 110, 
62 P 294, 80 AmSR 78; In re Groome, 
94 Cal. 69, 29 P 487; Turner v. Don- 
nelly, 70 Cal. 597, 12 P 469 [foll Hud- 


son v. Johnson, 45 Cal. 21; Damrell 
v. Meyer, 40 Cal. 166]: Thompson vy. 
Doaksum, 68 Cal. 593, 10 P 199; 
Snow v. Kimmer, 52 Cal. 624; Huston 
v. Walker, 47 Cal. 484. 

Colo.—Brown y. Kennedy, 12 Colo. 
235, 20 P 696, 

Fla. Sere ear ee Vel, CODD, cok waka 
100, 12 S 64 

Tda. Harris Vv. McCrary, iv — da. 
300, 105 P_558: 

Iowa.—Persons _v. Persons, "a3 


Iowa 745, 84 NW 668; Oaks v. Heaton, 
44 Iowa 116. 


382, 2 P 97; Brake v. Ballou, 19 Kan. 
397. See Watkins Land Co. v. Creps, 
72. Kan." 333," 83 (Po 969: 

Mich. —_Carley v. Gitchell, 105 Mich. 
38,.62 NW 1003, 55 AmSR 428. 


8 NW 878; 
Minn. 70; 
Minn. 104; 
422; 


30 Kan. 


36, 
“Warren v. Van Brunt, 13 
Ferguson v. Kumler, 11 
Evans v. Folsom, 5 Minn. 
St. Peter Co. v. Bunker, 5 Minn. 
192. But see Townsend vy. Fenton, 30 
Minn. 528, 16 NW 421 (holding that 
an agr eement to convey a homestead 
after a patent is issued, for a con- 
sideration to be then paid, is not il- 
legal). 

Miss.—Collins y. Bounds, 36 S 689. 
ee .—Dawson y. Merrille, 2 Nebr. 

N. D.—Fleischer v. Fleischer, 11 N. 
D, 221, 91 NW 51:3" Larison-yv. Wilbur, 
1 N. D. 284, 47 NW 381. 

Okl.—Bass v. Smith, 12 Okl. 485, 71 
P 628; Higgins v. Butler, 10 Okl. 
345, 62 P 810. 

Or.—Bell v. Spain, 110 Or. 114, 222 
Prse225 exo we eoDs Jackson v. Baker, 
48 Or. USS eS) P 512 Horseman vy. 
Horseman, 43 Or. 83, 72P 698. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 561-564] 


but in the absence of any such statutory prohibition 
the entryman may contract for the sale of his rights 
An entryman may 
lawfully agree with any person at any time that if he 
desires to sell after he has proved up on the land, 
he will give such person the first chance to buy it.7! 
[§ 562] (b) Conveyances Pursuant to Void Con- 
tracts. Although a contract to convey the land made 
before the perfection of the entryman’s rights may 
be void because in violation of the statute,72 a con- 
veyance made pursuant to such contract after the 
entryman has received his patent or his right there- . 
to has become perfect is not necessarily void,?* and 
‘cannot be repudiated by the grantor’ or attacked by 


while they remain inchoate.7°® 


his subsequent grantee.75 


[§ 563] (3) Contracts To Share Land. Ordina- 
rily an agreement by a person seeking to acquire 


Wash.—Cascade Public Serv. Corp. 
v. Railsback, 59 Wash. 376, 109 P 1062. 
See Turner v. Ladd, 42 Wash. 274, 84 
P 866 (bond for deed executed prior to 
time obligor acquired title from 
United States did not operate to pass 
subsequently acquired title). 

Wis.—Gale v. Cutler, 1 Pinn. 253. 

[a] Agreement to purchase and 
convey.—A contract whereby one who 
made a homestead entry on public 
land, and afterward abandoned the 
same, agreed to purchase and convey 
the land to another, who furnished the 
money therefor, was violative of pub- 
lic policy, as the act of congress of 
1880 provided that only the home- 
steader who had failed to perfect his 
entry, or his transferee, had the right 
of purchase. Mulloy v. Cook, 101 
Ala. 178, 10 S 349, 17 S 899. 

Bond for title—Marston v. 
Rowe, 43 Ala. 271. 

Additional homestead entry.— 
A contract to sell land on which al- 
lowance of additional homestead ap- 
plication was made has been held 
void. McIntire v. Butterfield Live- 
stock Co., 45 Ida. 205, 261 P 237. 

{d] Agreement to sell land in ad- 
vance of commutation of homestead 
entry is forbidden by Rev. St. §§ 2289, 
2290, as amended by Act March 3, 
1891, § 5, which makes it impossible 
for the entryman to perfect his claim 
after alienation without committing 
perjury. Bailey v. Sanders, 228 U. S. 
603, 33 SCt 602, 57 L. ed. 985 [aff 177 
Fed. 667, 101 CCA 293]. But see Bot- 
win v. Wise, 46 Cal. A. 465, 189 P 312 
(holding that a contract to sefi an 
undivided one-half interest in a home- 
stead claim after commutation should 
be completed, which grantor was 
holding in good faith, was not illegal 
and void and not in violation of Unit- 
ed States statutes). 

[e] Agreement to mortgage home- 
stead is not unlawful. Jones v. Taint- 
er, 15 Minn. 512 [overr Woodbury v. 
Dorman, 15 Minn. 338; McCue v. 
Smith, 9 Minn. 252, 86 AmD 100]. 

[f] Recovery of money paid.—(1) 
Money paid upon a contract for the 
purchase of land, to be acquired under 
a preémption right, made prior to en- 
try and payment, cannot be recovered 
back. Bruggerman vy. Hoerr, 7 Minn. 
337, 82 AmD 97. (2) Recovery of 
payments made under illegal con- 
tracts in general see Contracts §§ 440- 
480. 

[g] Who may take advantage of 
alleged invalidity.—Neither patentee 
who agreed to homestead land, and, 
after securing patent, to give deed to 
defendant, nor his vendee, could de- 
feat title of defendant, in possession 
by showing it was acquired by fraud 
on federal government, in obtaining 
patent, under U. S. Rev. St. § 2289. 
McDougald v. Childs, 126 Ark. 101, 189 
SW 659. 

[h] Subsequent orai agreement to 
convey in conformity with void con- 
tract after patent has been received 
does not vaiidate a void contract by 
a homestead entryman to convey a 


PUBLIC LANDS 


able.*7 


[§ 564] (4) Contracts To Divide Proceeds. 
contract by an entryman to pay to another person a 
part of the proceeds of the sale of the land after 
he acquires title if he can find a purchaser and 
sell the same at a proper price is not unlawful, al- 


[50 C.J.] 1131 


land under a law forbidding transfers of inchoate 
rights to share the land with another could not be 
enforced ;** but where two persons have settled up- 
on and claim the right to acquire the same tract, and 
each has, except as against the other, a perfect right 
to acquire it, an agreement between them that one 
shall procure title to the entire tract and it shall 
then be divided between them is valid and enforce- 


A 


though the statute forbids contracts by which the 


part of the homestead. Harris v. Mc- 
Crary, di? da: 300; 105) PP 558: 

{i] Evidence held to show that, 
under the agreement involved, a per- 
son filing on public land was to as- 
sign a part of the land to the other 
after the required improvements had 
been made and he had obtained a clear 
title by final proof and patent, and 
not that he was to transfer his rights 
as entryman. McMillan vy. Wright, 56 
Wash. 114, 105 P 176. 

70. U. S.—Lamb v. Davenport, 18 
Wall. 307, 21 L. ed. 759 [foll McKen- 
non vy. Winn, 1 Okl. 327, 33 P 582, 22 
LRA 501]; U. S. v. Kettenbach, 208 
Fed. 209, 125 CCA 409; Gaines v. 
Molen, 30 Fed. 27. 

Ariz.—Arnold vy. Christy, 4 Ariz. 
SRN SiG og Ee (ia be 

Ark.—Southerland v. Whittington, 
46 Ark. 285; Conway v. Kingsworthy, 
21 ATK 9. 

Kan.—Watkins Land Co. v. Creps, 


72 Kan. 333, 83 RP 969; -Fackler y. 
Ford, McC. 21. 
Okl.—Freeland y. Dolen, 84 Okl. 


286, 203 P 182. 

Or.—Church v. Adams, 37 Or. 355, 
61 P 639 [aff 193 U.S. 510, 24 SCt 512, 
48 L. ed. 769]. 

[a] Timber and stone claim.— 
Agreement to purchase timber and 
stone claim before final proof is not 
fraudulent. . S. v. Bighorn Sheep 
Cor; 19 “EB. 2d)! 192. 

[b] Desert land entry.—(1) The 
view has been taken that a desert 
Jand entry perfected after, and in pur- 
suance of, an agreement between the 
entryman and another to sell the 
land to such other person after the 
title is obtained from the United 
States is not invalid. Sanders v. 
Dutcher, 168 Cal. 353, 148 P 599. (2) 
But it has been held that a contract of 
a desert land entryman to convey 
after obtaining a patent was against 
public policy, and not enforceable. 
Eymann v. Wright, 177 Cal. 144, 169 
P 1037 [dist Sanders v. Dutcher, su- 
pra] (on the ground that in the lat- 
ter case executed assignments of the 
entry were involved). 

{c] Entry under soldier’s addition- 
al homestead scrip.—(1) A contract 
by an entryman, under a soldier’s ad- 
ditional homestead scrip, to convey 
title to a portion of the land when 
patent issues as agricultural land, 
was valid and enforceable, where the 
other party to the agreement was not 
disqualified to secure a patent as agri- 
cultural land. Murray v. White,. 42 
Mont. 423, 113 P 754, AnnCas1912A 
1297. (2) Assignment of soldier’s or 
sailor’s additional homestead rights 
see supra § 545. 

[ad] Remedy of purchaser. — On 
failure to comply with such a con- 
tract the purchaser may either sue at 
law for the breach of the covenant 
to convey or file a bill in equity for 
specific performance of the contract. 
Conway v. Kinsworthy, 21 Ark. 9. 

[e] Statute prohibiting “future 
contracts” for the sale of land entered 
under its provisions is not contra- 


title shall inure to the benefit of any person other 
than the entryman.’® 


vened by a contract made, after its 
passage, by occupants of land who 
had previously sold lots in their claim 
to make deeds for such lots after 
they obtain patents. Lamb vy. Daven- 
port,-14. > Cas.” Noo#8;015,0 1, 0Sanwiye 
609 [aff 18 Wall. 307, 21 L. ed. 759]. 

71. U. S. v. Bighorn Sheep Co., 9 
WS (20d) S92 UL Swat Richards: 149 
Fed. 443. 

72. See supra § 561. 

73. Hartman v. Butterfield Lum- 
ber'Co., 199 Wins. 835.26 SCtreom oo 
I. ed. 217 [aff 82 Miss. 494, 34 S 328, 
100 AmSR 644]; McMillen vy. Gerstle, 
19 Colo. 98, 34 P 681; Larison v. Wil- 
bur, 1 N. D. 284, 47 NW 381. 

74 Hartman y. Butterfield Lum- 
bersCow 1199 ULES. 9335, 26S Ct 63050 
L. ed. 217 [aff 82 Miss. 494, 34 S 328, 
100 AmSR 644]; Ainsworth v. Miller, 
20 Kan. 220. 

75. Hartman v. Butterfield Lum- , 
ber Cosels9 Ui. S338 beset 26s Ss Cibo. 
50 L. ed. 217 [aff 82 Miss. 494, 34 S 
328, 100 AmSR 644] (where it was 
said: “Whether the Government 
could challenge the conveyance we 
need not determine, for if it had any 
right to interfere, it has not chosen 
to do so’’). : 

76. Warren v. Van Brunt, 12 Minn, 
70; Bellis v. Radabaugh, 134 Okl. 9, 
272 P 423, 

[a] Recovery of amount advanced 
on contract.—If money claimed to 
have been advanced on a contract by 
which in return for such advances a 
homesteader was to convey an inter- 
est in the land was advanced and 
used for lawful purposes’ such 
amount may be recovered by the per- 
son by whom it was advanced. Bellis 
v. Radabaugh, 134 Okl. 9, 272 P 423; 
aie caen v. Butler, 10: Okl. 345;'62, P 


77. Sweesey v. Sparling, 81 Iowa 
433, 46 NW 1068, 25 AmSR 506, 9 
LRA 777; Snow v. Flannery, 10 Iowa 
318, 77 AmD 120; Rose v. Treadway, 
4 Nev. 455, 97 AmD 546. See Waring 
v. Loomis, 48 Wash. 541, 93 P 1088 
Cholding that, where joint occupants 
of unsurveyed government land con- 
tracted that one should occupy the 
land and pay the other a certain pro- 
portion of the annual product, ete., 
and obtain a patent thereto when it 
was in the market, for the benefit of 
the latter to the extent of his inter- 
est therein, it will not be presumed, 
in the absence of convincing proof, 
that the contract contemplated ob- 
taining the patent unlawfully, under 
the ‘homestead laws, when title could 
be, and was subsequently, obtained 
lawfully under the mining laws). 

[a] Agreement to transfer by 
way of compromise.—A settler does 
not forfeit his right to purchase from 
the government the land he has set- 
tled on and occupies by merely agree- 
ing before he has so purchased the 
same to convey a portion thereof, by 
way of compromise, to an individual 
who is contesting his right to pur- 
chase. Foster v. Brost, 11 Kan. 350. 

78. Hafemann v. Gross, 199 U. S. 
342, 347, 26 SCt 80, 50 L. ed. 220 [aff 


C132, 150" CFS: ] 


[§ 565] (5) Contracts To Relinquish or Abandon 
Entries.*° A contract by an entryman to relinquish 
his claim to and abandon the land and to cancel 
his entry at the land office in order that the other 
party may enter the land and ultimately secure a 
patent therefor is not illegal,8° and constitutes a 
good consideration for the other party’s note for or 


promise to pay the agreed price.®! 
ence right of entry g 


[§ 566] (6) Contracts for 


92 Minn. 367, 100 NW 1 (foll 91 Minn. 
FeO MINIW, =143.0; 0 2103, eAmSR, 471) 
(where it was said: ‘In the case at 
bar, there was no mortgage, deed of 
trust or agreement for a specific lien 
of any kind. It was a prom- 
ise which in no event could be en- 
forced against the land. It was sim- 
ply a personal obligation of the pat- 
entee. It might never be enforced 
against him, and could not be except 
upon his sale of the land’’). 

73. Relinguishment or abandon- 
ment in general see supra §§ 137-140. 

80. 9Us Si—Fain ‘v. U.°S.,:209. Fea. 
525, 126 CCA 347. 


By 223 P "760. See Hutt We Gels, re 
Coloma 20eea6ug fertrcy el (relin- 
quishment by minor). 

Kan.—Hardesty v. Service, 45 Kan. 
614, 26 P 29. 

Minn.—Palmer v. 
127, 24 NW 374; Olson v. Orton, 
Minn. 36, 8 NW 878. 

Miss.—Hooker _ v. 
Miss. 693, 25 S 866. 

Wis.—Dohr v. Wolf 
95,1388 NW 75. 

{al A homesteader has the abso- 
lute right to sell his relinquishment 
at any time, or to refuse to sell it 
altogether. Fain v. U. S., 209 Fed. 
525, 126 CCA 347. 

[b] The commencement of a con- 
test against a homestead entry does 
not disqualify the contestant from 
purchasing a_ relinquishment_ there- 
Om Maineve lene 209 sh edes52b; 126 
CCA 347. 

[e] Construction of contract.—In 
a contract requiring a lumber com- 
pany to pay for homestead relin- 
quishments when it secured patents 
to the lands, but fixing no time for 

performance, there was an implied 
Re osinent that the lumber company 
should exercise reasonable diligence 
to procure title within a reasonable 


March, 34 Minn. 
28 


McIntosh, 76 


gang, 151 Wis. 


time. Lobree v. L. E. White Lumber 
Coums8 Wala. 85.5 109) Pns2is 
{d] Performance or breach.—A 


person has been held liable for breach 
of a contract for the purchase of a 
relinquishment on government land 
where such person had agreed to sell 
the relinquishment for a_ specified 
price or to return it but actually him- 
self filed the relinqguishment in the 
government land office, although a 
third person had filed on the land. 
Lincoln v. Sibeck, 27 Cal. A. 61, 148 P 
Ors 

fe] Actions for breach of con- 
tract.—(1) In an action for breach of 
a contract by which defendant agreed 
to sell plaintiff's relinquishment or to 
return it to plaintiff but actually 
himself filed it in the government 
Jand office, evidence by defendant that 
plaintiff had filed on an excessive 
amount of land was not admissible in 
the absence of any attempt to show 
that the filing by plaintiff was made 
after other filings or that the land in 
question was part, of the excess. 
Lincoln v. Sibeck, 27 Cal. A. 61, 148 


given by statute to a person who 
has contested, paid the land office fees, and procured 
the cancellation of an entry®? is personal, and a con- 
tract by such person to relinquish the right to an- 
other is against publie policy and specifie perform- 
ance thereof will not be enforced.*?  . 

Cutting Timber.®+ 
Where a person whose inchoate right in land is not 
such as to entitle him to cut timber at his pleasure, 


PUBLIC LANDS 


right.*° 


But the prefer- 


P 967. (2) Evidence held sufficient to 
sustain a finding that the appealing 
defendant, who had purchased the 
lands relinquished to its codefend- 
ant, had assumed the obligation of its 
codefendant to pay for those relin- 


quishments. Lobree v. L. E. White 
Lumber Co., 53 Cal. A. 85, 199 P 821. 
81. Colo.—Eltzroth v. Murphy, 75 


Colo. 5, 223 P 760. 

Kan. ardesty v. Service, 45 Kan. 
614, 26 P 29; Moore v. McIntosh, 6 
Kan. 39. 

Mich. Se ade v. Caner, 68 Mich. 
182, 35 NW 90 

Minn Palmer v. March, 34 Minn. 
127, 24 NW 374; Thompson v. Han- 
son, 28 Minn. 484, 11 NW 86. 

Miss.—Hooker  v. McIntosh, 76 
Miss. 693, 25 S\866: 

Nebr.—Paxton Cattle Co. v. Arapa- 
hoe First Nat. Bank, 21 Nebr. 621, 33 
NW ais 59 AmR 852. 

N. M.—Macy v. Sunderman, 15 N. 
Mijas o 64, (210) Peoid [eitec yey, 

Wash.—Harris  v. Johnson, 75 

v. Wolfgang, 151 Wis. 


Wash. 291, 134 P 1048. 
W is.—Dohr 
95, 1388 NW 75. 
But see Tenison v. Martin, 13 Ala. 
21 (relinquishment cf pr eémption en- 

eee 

[a] Abandonment before giving of 
note.—A note without other consider- 
ation than the transfer, by delivery, 
of a certificate of the register of the 
United States land office, to the ef- 
fect that the person to whom it was 
issued had taken the _ preliminary 
steps toward entering as a homestead 
the land described therein, which land 
had, before the making of such note, 
been abandoned by such entryman be- 
fore he was entitled to a final certifi- 
cate or patent therefor, is invalid for 
want of consideration. McCollum y. 
Edmonds, 109 Ala. 322, 19 S 501. 

82. See supra § 72. 

83. Dameron v. Dingee, 1 Colo. A. 
436, 29 P 305. ; 


84. Cutting or removing timber on 
public lands in general see supra § 
6 et seq. 

85. Ladda v. Hawley, 57 Cal. 51” 


[a] Consideration cannot be re- 
covered by a preémptor even after 
perfecting his title. Ladda v. Haw- 
ley, 57 Cal. 51. 

[b] Necessity of investigating 
vendor’s title.—Under a contract pro- 
viding for the cutting of timber by 
plaintiffs on unsurveyed lands owned 
by defendants, which land had been 
scripped under forest reserve scrip by 
defendants and selected under Act 
Congr. June 4, 1897 § 1, such statute, 
however, not authorizing the selec- 
tion of unsurveyed land, the purchas- 
ers were not bound, under peril of 
having the contract declared void ab 
initio, to investigate defendant’s title, 
and the court was not warranted of 
its own motion in holdixg that the 
contract contemplated a violation of 
the laws of the United States, and 
was unenforceable as against public 
policy. Cox v. Cameron Lumber Co., 


[§§ 565-567 , 


a contract by which he grants to another the right 
to cut timber for purposes other than those author- 
ized by statute is void,** as is also a promissory 
note to pay for timber unlawfully eut on public 
lands, to which the payee claimed a _ possessory 


[§ 567] k. Effect of Issuance of Patent to Gran- 
tor, Vendor, Assignor, or Mortgagor.*7 
of a patent to one who has conveyed, sold, or as- 
signed his interest in the lands vests the beneficial 
ownership in the grantee or assignee®* 
entee holds the legal title in trust for his vendee®® 
and may be compelled to convey to him.?° 
ing to some of the cases the prior conveyance has 
the effect of vesting in the grantee the legal title 
when it is acquired.”! 
gage given by an entryman or occupant®? obtains 


The issuance 


and the pat- 
Aceord- 


The holder of a valid mort- 


39 Wash. 562, 82 P 116. 
eee: Swanger v. Mayberry, 59 Cal. 

87. Relation back of patent 
general see supra § 502. 

88. U. S.—Crews v. 
Blacks 352.0, Lascar or: 
Steen, 32 Fed. 373. 

Cal.— Watkins v. Lynch, 
rE P 808; Stamway v. Rubio, 51 Cal. 

Ill.— Welch v. Dutton, 79 Ill. 465. 

Iowa.—McDaniel y. Large, 55 Iowa 
312, 7 NW 632. 

La -—Steinspring v. Bennett, 16 La. 
Ann. 201. 

Minn.—Rogers y. Clark Iron Co., 
104 Minn. 198, 116 NW 739: Gilbert 
v. McDonald, 94 Minn. 289, 102 NW 
712, 110 AmSR 368. 


in 


Burcham, 1 
McClung v. 


71 Cal. 21, 


Mo.—Orga Y. Bunnell, 184 SW 102, 
104 [cit Cye Fae ote v. Davis, 90 
Mo. 78, 2 SW ‘ot 

Tapes teres v. Kenyon, 34 
Nebr 640, 52 NW 685. 
poet oe an v. Warren, 16 Nev. 

Or,—-Hyde v. Holland, 18 Or. 3381, 
22 P 1104. 

Wis.—Gilbert v. Auster, 135 Wis. 
581, 116 NW 177; Hayward v. Orms- 


bee, It Wis. 3. 
89. Stark v. Starr, 94 U. S. 477. 24 
Tn ed. 276) lath’ 22) Fs Caist No. ast ts 


2 Sawy. 603]; Moore v. Maxwell, 18 
Ark, 469. 
[a] Title acquired by partner.— 


Where moneys expended and labors 
performed on lands entered were ex- 
pended and performed:on behalf of a 
partnership, the partner to whom the 
patent was issued was regarded as a 


trustee. Wilson v. Wilson, 64 Mont. 
533, 210 P-896. 
90. Starr v. Stark, 22 F. Cas. No. 


13,317, 2 Sawy. 603 [aff 94 U. S. 477, 
24 L. ed. 276]. 

SL. Veitch vy, “Hard 200 Alan WT, 
75 S 405; Minnesota Iron Co. Vv. THis 
moges, 171 Minn. 1, 213 NW 51 [cer- 
tiorari den 275 U. S. 529 mem, 48 SCt 
21 mem, 72 L. ed. 409 mem]; Callahan 
Vv. Davis, 90 Mo. 78, 2 SW 216; Gil- 


bert v. Auster, 185 Wis. 581, 116 NW 
LUT. 
[a] Time when title deemed to 


have passed.—A quitclaim deed made 
by a settler after he has entered a 
claim, but prior to the grant of a 
United States patent to him, will, aft- 
er the granting of the patent, be’ held 
to have passed the legal title as of 
the date of its execution. eoeney 
v. Davis, 90 Mo. 78, 2 Sw 

[b] An irrevocable nul of at- 
torney executed for a valuable con- 
sideration by one entitled to locate 
land under the Chippewa Treaty of 
Febr. 22, 1855, which released the 
donom’s beneficial interests, passed to 
the donee the legal title to land sub- 
sequently patented. Kipp v. Love, 
128 Minn. 498, 151 NW 201. 

Deed as conveying after-acquired 
title in gemeral see Deeds §§ 37, 267. 

92. Validity of mortgages in gen- 
eral see supra § 557. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the benefit of the acquisition of the legal title by 


such entryman or occupant.?3 


[§ 568] 2. After Right to Patent Complete, but 
before Patent Issued. One who has done everything 
which is necessary in order to entitle him to receive 
a patent for public land has, even before the patent 
is actually issued by the land department, a com- 
plete equitable estate in the land®* which he ean sell 
and convey,®® mortgage,®® or lease.®? 
contract to convey land made before the issuance of 
a patent but after final proof has been made and the 
A conveyance of the 
land and delivery of the certificate of final payment 
constitute sufficient evidence of an assignment of 
the certificate and all rights acquired thereby.®® 


- land paid for is not illegal.°§ 
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holders of receiver’s final receipts for the purchase 


price of land entered under the Timber Act cannot 


his purchase.? 


A fortiori a 


A bona fide purchaser of standing timber from the 


93. Stockmen’s Nat. Bank v. Suth- 
erland, 71 Mont. 457, 230 P 369; Loh- 
man State Bank v. Grim, 69 Mont. 
444, 222 P 1052; Selway v. Daut, 67 
Mont. 262, 215 P 646. 

[a] Purchaser at foreclosure sale. 
—Where a mortgage on government 
land entered was given before issu- 
ance of receiver’s certificate and lat- 
er became fully executed by foreclo- 
sure, the title inured to the benefit of 
the purchaser at foreclosure sale. 
Wildman v. Means, 208 Ala. 487, 94 S 


823; Quinn v. Tennessee Coal, etc., R. 
Co., 201 Ala. 46, 77 S 340. 

94. See supra § 493. 

95. S.—Myers v. Croft, 13 Wall. 


291, 20 L. ed. 562; Marks v. Dickson, 
20 How. 501, 15 L. ed. 1002; U.S. v. 
Richards, 149 Fed. 443; U.S. v. Budd, 
43 Fed. 630 [aff 144 U. S. 154, 12 SCt 
575, 36 L. ed. 384]; McClung v. Steen, 
32 Fed. 373; Wallerton v. Snow, 
15 Fed. 401, 5 McCrary 64. See Che- 
dek v. Turcotte, 275 Fed. 874 (con- 
veyance upheld, although issuance of 
final receipt suspended pending fur- 
ther proof). 

Ala.—Falkner vy. Jones, 12 Ala. 165; 
Mann y. Bissent, 4 Ala. 731; Goodlet 
v. Smithson, 5 Port. 245, 30 AmD 561 
[foll Wright v. Swan, 6 Port. 84]. 

Cal.—Merrill v. Clark, 103 Cal. 367, 
37 P 238; Witcher v. Conklin, 84 Cal. 
499, 24 P 302. 

Tll.—Robbins v. Bunn, 54 Ill. 48, 5 
AmR 75. 

Ind,—Godfroy Vv. 
Blackf. 253. 

Iowa.—McDaniel v. Large, 55 Iowa 
312, 7 NW 632; Cady v. Highmey, 54 
BS lowa 615, 7 NW 102. 

Kan.—Weeks v. White, 41 Kan. 569, 
21 P 600; Sutphen v. Sutphen, 30 
Kan. 510, 2 P 100; McKean v. Massey, 
6 Kan: 122. 

La.—Moore vy. Jourdan, 14 La. Ann. 
414; Helluin v. Minor, 12 La. Ann. 
124; Marks v. Dickson, 10 La. Ann. 
597 [foll in, Steinspring v. Bennett, 16 
La. Ann. 201]. 

Mich.—Standard_ v. 206 
Mich. 61, 172 NW 407. 

Minn.—-Minnesota Iron Co. v. Limo- 
ges, 171 Minn. 1, 213 NW 51 [certio- 
rari den 275 U. 8. 529 mem, 48 SCt 21 
mem, 72 L. ed. 409 mem]; Sharon v. 
Wooldrick, 18 Minn. 354; Woodbury 
v. Dorman, 15 Minn. 338; Camp v. 
Smith, 2 Minn. 155. 

Miss.—Dale v. Griffith, 93 Miss. 573, 
46 S 543, 136 AmSR 546. 


Cushman, 7 


Jewell, 


Nebr.—Franklin v. Kelly, 2 Nebr. 
; Nev.—Brown v. Warren, 16 Ney. 
28. 

Ok1l.—Hunter v. Murphy, 124 Okl. 


207, 255 P 561; Brake v. Blain, 49 
Okl. 486, 153 P 158, 160 [quot Cyc]; 
Laughlin v. Fariss, 7 Okl. 1, 50 P 254. 

Or.—Hyde v. Holland, 18 Or. 331, 22 
Pen lO4ce Richards +: Snyder, it Or. 
501, 6 P' 186. 

Wash.—Peterson v. Sloss, 39 Wash: 
207, 81 P 744; Carson v. Railsback, 
38 Wash. T. 168, 13 P 618. See Kent 
Lumber Co. v. Clarke, 79 Wash. 523, 
140 P 556; Sylvester v. State, 46 
Wash. 585, 91 P 15. 

Peet te Sgt v. Fisher, 5 Wis. 


a Thi ae v. Bush, 6 Wyo. 
342, 45 PB 488. 

[a] Where a homesteader com- 
mutes his entry, pays the government 
for the land, and receives the usual 
final receiver’s receipt, he has the 
right to sell and convey the lands, al- 
though the patent has not been is- 
sued. Gregory v. Kenyon, 34 Nebr. 
640, 52 NW 685. 

[Tb] The fact that the vendor re- 
tains his duplicate receipt for the 
purchase money does not affect the 
rights of the vendee. Godfroy v. 
Cushman, 7 Blackf. (Ind.) 253. 

[e] Where a deed bears the same 
date as the certificate of purchase 
there is no presumption that the deed 
was executed first. Carson v. Rails- 
back, 3 Wash. T. 168, 13 P 618. 

96. U. S—Commonwealth Title 
TS sletes Convene Sumo Cle Oh bs2 
[aff 193 U.S= 651,24 SCt 546, 43 Ll. 


ed. 830]; Webster v. Bowman, 25 
Fed. 889. 

Ala.—Smart v. Kennedy, 123 Ala. 
627, 26 S 198. 


Ark.—Gilkerson-Schloss Co. 
Forbes, 54 Ark, 148, 15 SW 191, 26 
AmSR 29. 

Cal.—Bull v. Shaw, 48 Cal. 455; 
Christy v. Dana, 34 Cal. 548; Kirkal- 
die v. Larrabee, 31 Cal. 455, 89 AmD 


205; Clark v. Baker, 14 Cal. 612, 76 
AmD 449. 

I1l.—Robbins v. Bunn, 54 Ill. 48, 5 
AmR 75. 

Iowa.—Nycum v. McAllister, 33 
Iowa 374. 

Kan.—Freese v. Scouten, 53 Kan. 


347, 35 P 741; Reasoner v. Markley, 
25 Kan. 635; Moore v. McIntosh, 6 
Kan. 39; McFall v. Murray, 4 Kan. 
AC ebod, 45. P 11002 

Minn.—Lang v. Morey, 40 Minn. 
396, 42 NW 88, 12 AmSR 748; Lewis 
Vv. Wetherell, 36 Minn. 386, 31 NW 
356, 1 AmSR 674; Townsend v. Fen- 
ton, 30 Minn. 528, 16 NW 421. 

Nebr.—Cheney v. White, 5 Nebr. 
261, 25 AmR 487 [foll Jones v. Yoak- 
am, 5 Nebr. 265]. 

Okl.—Fariss v. Deeming Inv. Co., 


5 Okl. 496, 49 P 926 

Wyo.—Roberts v. Hudson, 25 Wyo. 
D05, Siiou ke) “086. 

[a] Pendency of contest.—Where 


a person who has made final proof 
for a homestead and received a final 
certificate therefor, thereafter exe- 
cutes a mortgage, the mortgagee 
may, upon default, foreclose the 
same, notwithstanding a contest may 
have been instituted in the land de- 
partment to cancel the certificate is- 
sued to the entryman., Fariss v. 
Deeming Inv. Co., 5 Okl. 496, 49 P 926. 

97. Walker v. Johnson, 53 Fla. 
1076, 48 S 771 (holding that the fact 
that a patent from the United States 
to a homesteader did not actually is- 
sue until a few weeks after a lease by 
him does not invalidate the lease, it 
not appearing the lease was executed 
before the final entry was made). See 
Orrell v. Bay Mfg. Co., 87 Miss. 632, 
40 S 429, 83 Miss. 800, 36 S 561, 70 
LRA 881 (holding that a lease of land 
for turpentine purposes, made by a 
claimant before his homestead entry 
has been perfected, is not invalid, in 


[§ 569] 3. After Issuance of Patent. 
patent has issued to an entryman he has the full le- 
gal title? and may sell, 
with the land in such manner as he sees fit.?. 
who purchases from a patentee without knowledge 
or suspicion of wrong in the title is strictly and tech- 
nically a bona fide purchaser and entitled to pro- 
tection as such.* 


upon avoidance, for the fraud of the entryman, of 
the patents afterward issued, be required to account 
to the federal government for the timber which he 
has paid for and eut and removed in reliance upon 


After a 


otherwise deal 


One 


give away, or 


the absence of any showing that op- 
erations under the lease were com- 
menced or intended to be commenced 
until after the entry had been con- 
firmed and perfected). 

98. U. S. v. Bighorn Sheep Co., 9 
F. (2d) 192; Doll v. Stewart, 30 Colo. 
320, 70 P 326; Stone v. Young, 5 Kan. 
229; Brake v. Blain, 49 Okl. 486, 153 
12 158, 160 [quot Cyc]. 

[a] Act Congr. March 28, 1908 § 
2, providing that no assignment of 
entry should be allowed except to an 
individual qualified to make entry, 
does not apply to, and does not in- 

validate, the contract of an entryman 
to convey the land upon which he en- 
tered after due proofs were com- 
pleted. Coburn v. Bartholomew, 50 
Utah 566, 167 P 1156 

{b] Construction of contract.— 
Two written instruments were held 
to constitute one contract, which. 
should be construed together, and, 
when so construed, meant that if the 
vendor’s final proof was not passed 
on favorably by the government, the 
purchaser’s sole remedy would be to 
file on the land.. Brake v. Blain, 49 
OKI. 486, 1538 P 158. 


99. Witcher v. Conklin, 84 Cal. 499, 
24 P 302; McDonald v. Edmonds, 44 
Cal. 328. 


1; “U.S. -v. e Detroit “Bimbersséter 
Co., 200 U. S. 321, 26 SCt 282, 50 L. ed. 
499 [aff 131 Fed. 668, 67 CCA 1 (rev 
124 Fed. 393)]. 

2. See supra § 499. 

3. Hartman v. Butterfield Lumber 
Co., 199 U.S335, 26> 5Ct 63) 50st ede 
217 [aff 82 Miss. 494, 34 S 328, 100 
AmSR 644]; U. 8S. v. Albright, 234 
Fed. 202. 

[a] Transfer of timber.—After the 
issuance of a patent to a homestead 
entryman, he may transfer the tim- 
ber on ‘his entry, and the grantee may 
recover for the cutting and conver- 
sion thereof by one to whom the en- 
tryman attempted to transfer the 
same before patent. K. C. Lumber 
Co. v. Moores, 212 Fed. 153, 129 CCA 1. 

[b] The agreement to convey a 
public land patent is sufficient con- 
sideration for note given as payment 
in spite of an outstanding receipt 
held by another for a payment made 
on the land many years before, where 
the vendee is in possession and knew 
of the outstanding claim at the time 
of purchase. Long v. Allen, 2 Fla. 
403, 50 AmD 281. 

[c] | Effect of deed by widow to 
whom patent issued.—Where an en- 
try on land was made under the act 
of congress of Aug. 11, 1876, and after 
payment by the entryman’s widow a 
patent should have been issued to the 
heirs, a deed by the widow to her son, 
subject to her life estate, was a 
solemn declaration that he owned the 
land, subject to her life estate, and 
to a denial that a daughter of the en- 
tryman and widow had any interest 
therein. Nelson v. Oberg, 88 Kan. 14, 
127 P 767 (apparently daughter lost 
title by adverse possession). 

4 U. S. v. Detroit Timber, etc., 
Co., 2005U, “S29 321; 26 sSCt+282, 50 LL. 
ed. 499 [aff 181 Fed. 668, 67 CCA 1 
(rev 124 Fed. 393)]; Colorado Coal, 
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[§ 570] P. Exemptions®—1. In general. 
encouragement to the settlement of the public 
lands,® it is expressly provided hy statute’ that no 
lands acquired under the provisions of the homestead 
laws and laws supplemental and amendatory there- 
of shall in any event become liable to the satisfac- 
tion of any debt contracted prior to the issuing of 
the patent therefor,* and provision was also made 


ELCEECOn VLU S., 125 Ur os ols onsOu 
131, 31 L. ed. 182 [rev 18 Fed. 273, 5 
McCrary 563]; U. S. v. Peterson, 34 
Hm (2d), 245; U. S. v. Caleasieu Tim- 
ber Co., 236 Fed. 196, 149 CCA 386. 

a] Purchaser not required to go 
behind patent.—The rule that a pur- 
chaser of public land is required to 
take notice of the records and pro- 
ceedings in the land department does 
not apply to a purchaser after patent, 
who may rely on its presumptive 
validity, and is not required to go be- 
hind it. U.S. v. Laam, 149 Fed. 581; 
U. S. v. Minor, 29 Fed. 134. 

[b] In the absence of a showing 
cf purchaser’s gross or culpable neg- 
ligence (1) such purchaser should not 
be charged with constructive notice 
of the patentee’s misstatements in 
obtaining the patent. U.S. v. Peter- 
son, 34 F. (2d) 245. (2) Questions as 
to whether the evidence produced 
conviction, that the purchaser knew 
enough regarding the patentee’s mis- 
statements in procuring the patent to 
require him to investigate the pro- 
ceedings back of the patent, and.as to 
whether his failure to do so was an 
act of culpable or gross negligence, 
were questions of fact. U.S. v. Pe- 
terson, supra. 

[ce] Circumstances negativing 
good faith—(1) Where a_ person 
knowingly and by collusion obtained 
a patent for lands not subject to sale, 
and on the next day made a sale of 
them at a distant piace, to another 
person who had never seen the lands 
and who paid for them almost double 
their value, the purchaser was not en- 
titled to protection as a bona fide 
purchaser, in the absence of an expla- 
nation of the circumstances of his 
purchase. Atty.-Gen. v. Thomas, 31 
Mich. 365. (2) Where the manager 
and vice president of a corporation, 
owning only a one-sixth interest 
therein, was the sole actor for the 
company in procuring fraudulent 
patents under Timber and Stone Act, 
the company was charged with his 
knowledge of the fraud; the fact 
that, the more titles he got, the more 
profit he would make out of the 
agency, not constituting adverse in- 
terest, precluding application of the 
rule of imputation of agent’s knowl- 
edge, for the company could not re- 
tain the fruits of his employment and 
repudiate his agency and knowledge. 
Curtis; ete., (Co. v..U.,S., 262 U..S..215, 
Zo SOU Ov0ns6 0 do. 46d./0956. Late sub 
nom. U. S. v. Cooksey, 275 Fed. 670]. 

5. Homestead exemption in gen- 
eral see Homesteads 29 C: J. p 770. 

6. Bovey-Shute Lumber Co. y. 
Erickson, 41 N. D. 365, 170 NW 628; 
Gould v. Tucker, 18 S. D. 281, 100 NW 
427. 

Wer MWISCArtite4 3m §. 175, 

8. Ark.—Shorman v. 
Ark, 351, 2. SW ‘559; 
43 Ark. 451. 

Cal.—Seecombe v. Case, 56 Cal. A. 
68, 204 P 425. 

Colo.—Secott v. Stutheit, 58 Colo. 
540, 146 P 766; Brown v. Kennedy, 12 
Colo. 235,20 P 696. 

Nebr.—Jackett v. Bower, 62 Nebr. 
232, 86 NW 1075; Messick v. McCarty, 
16 Nebr. 704, 21 NW 4389; Kruger v. 
Adams, ete., Harvester Co., 13 Nebr. 
97, 183 NW 3;.Smith v. Schmitz, 10 
Nebr. 600, 7 NW 329. 

N. D.—Mahon v. Surerus, 9 N. D. 
57, 81 NW 64. 

Okl.—Stark v. Glaser, 19 Okl. 502, 
91 P 1040. 

[a] Nature of statutory provision. 


Hakin, 47 
Sorrels v. Self, 


PUBLIC LANDS 


As an 


—(1) The Federal Homestead Act 
created no exemptions, but merely a 
statutory benefit. Kibbe v. Scholes, 
alg Ala, Sul, L2d Suod, (C2) ihe pro- 
vision is an exemption as used in the 
Bankruptcy Act, only in a qualified 
sense. In re Auge, 238 Fed. 621. (3) 
The statute is not, strictly speaking, 
an exemption statute, but was en- 
acted by virtue of the power con- 
ferred upon congress to dispose of 
public lands. Shelby First State 
Bank v. Bottineau County Bank, 56 
Mont. 363, 185 P 162. 

{b] Statutory provision applies 
to: (1) Enlarged homesteads. In re 
Auge, 238 Fed. 621; Shelby First 
State Bank y. Bottineau County Bank, 
56 Mont. 363, 185 P 162.. (2) Stock 
raising homestead. Citizens’ Nat. 
Bank v. Ruley, 29 N.'M. 662, 226 P 
416. (3) Statutory as well as volun- 
tary debts. Codington County v. 
Lindner, 38 S. D. 96,163. NW 573. 
(4) Liability for the costs and dis- 
bursements incurred by virtue of a 
statute providing that ‘in all cases 
of the commission or attempt to com- 
mit a felony, the state has a lien, 
from the time of such commission or 
attempt, upon all the property of the 
defendant, for the purpose of satis- 
fying any judgment which may be 
given against him for any fine on ac- 
count thereof, and for the costs and 
disbursements in the proceedings 
against him for such crime.’ State 
v. O’Neil, 7 Or. 141, 142. 

[cl] Ditches dug mainly through a 
homestead, and used to irrigate the 
land, without which the land would 
be of but little value, and could prob- 
ably never have been used as a home- 
stead, must be treated, with the wa- 


ter in them, as a part of the land, and 


not severable from the homestead, 
and therefore are not liable to be sold 
for debts contracted before the issue 
of. the patent for such homestead. 
Faull v. Cooke, 19 Or. 455, 26 P 662, 20 
AmSR 836. 

[d] Dwelling house located on a 
federal homestead is exempt. Gar- 
denhire v. Glasser, 26 Ariz. 503, 226 
Pee Oars 

{e] Voluntary subjection of lands 
by entryman.—The act does not de- 
prive tthe homestead entryman from 
voluntarily subjecting such land to 
the payment of debts, which he may 
do by suitable provisions in his will, 
if he leaves no surviving spouse who 
is in position to interpose homestead 
rights under,the state law. Schlake 
v. Healey, 108 Nebr. 35, 187 NW 427. 

[f] Act Congr. Aug. 4, 1842, in 
reference to settlements in Florida, 
was not intended to protect the land, 
after patent issued, from contracts 
or debts of the occupant, to the satis- 
faction and payment of which lands 
were subjected by the laws of Florida. 
Morse v. Garrason, 4 Fla. 46. 

[g] Waiver and estoppel.—(1) The 
view has been expressed that a per- 
son entitled to a homestead exemp- 
tion under the federal law may waive 
it by his voluntary act, or by ac- 
quiescing in a sale of the land to pay 
debts from which it is in fact exempt. 
Doran v. Kennedy, 122 Minn. 1, 141 
NW 851 [aff 237 U. S. 362, 35 SCt 615, 
59 L. ed. 996]. (2) But there is au- 
thority for the view that the statute 
is not an exemption statute confer- 
ring a personal right or privilege on 
the homestead entryman, which the 
entryman can waive, but attaches a 
condition to the grant, which cannot 
be waived. Mettler v. Rocky Moun- 


ai [§ 570 


: 
that no lands acquired under the timber culture 
laws, now repealed,® with a reservation of rights un- 
der the statutory provision here discussed, should 
in any event become liable to the satisfaction of any 
debt contracted prior to the issuance of the final cer- 
tificate therefor.'° 
tions is within the power of congress,!? and they 
cannot be impaired by state legislation,t? and will 


The creation of such exemp- 


tain Security Co., 68 Mont. 406, 219 P 
243. (8) It has also been asserted 
that the exemption is not waived by 
failure of a homesteader to claim it 
before or at the time of judgment or 
sale of premises on execution. 
Grames v. Consolidated Timber Co., 
215 Fed. 785. (4) Homestead entry- 
man’s failure to assert that the prop- 
erty was not liable to seizure in satis- 
faction of a preéxisting debt at the 
time of the execution sale did not es- 
top his successors in interest from 
asserting exemption under U. S. Rev. 
St. § 2296, as against the purchaser, 
in the absence of a showing that the 
land was purchased on the faith of 
the entryman’s apparent acquies- 
cence. Mettler v. Rocky Mountain 
Security Co., 68 Mont. 406, 219 P 2438 
(holding further that the purchaser 
of land acquired under the Home- 
stead Law at sale on execution 
against homestead entryman was 
bound to take notice that the land 
was homestead land, such fact being 
disclosed by the record of patent). 

{h] Time of exemption.—The 
time when a debt was contracted, 
within Rev. St. § 2296, relating to 
exemptions of homestead, is the time 
when the consideration was received 
and the obligation to pay was as- 
sumed by the patentee. Ash v.. Eriks- 
son, 115 Minn. 478, 132 NW 997. 

[i] In Philippines lands acquired 
under the homestead provisions do 
not become liable to the satisfaction 
of any debt contracted prior to the 
expiration of the term of five years 
from and after the date of issuance 
of the patent. Beach vy. Pacific Com- 
mercial Co., 49 Philippine 365. 

9. See supra § 97. 

10.4 26 U.S. St. ats L., L095 sey sous 
20 °U. SSt. at L., 113 tc 190784 See 
Brun v. Mann, 151 Fed. 145, 80 CCA 
5138, 12 LRANS 154; Brandhoefer v. 
Bain, 45 Nebr. 781, 64 NW 213; Bald- 
win v. Boyd, 18 Nebr. 444, 25 NW 580; 
Wallowa Nat. Bank v. Riley, 29 Or. 
289, 45 P 766, 54 AmSR 794; Faull v. 
Cooke, 19 Or. 455, 26 P 662, 20 AmSR 
836; State v. O’Neil, 7 Or. 141; Clark 
v. Bayley, 5 Or. 343; Gould v. Tuck- 
er, 20 S..D: 226,.105 NW 624,18°>S: 
D. 281, 100 NW 427; Van Doren v. 
Miller, 14 8. D. 264, 85 NW 187. 

[a] A judgment against a surety 
on a supersedeas bond is a “debt” 
contracted at the date of the approval 
of such bond, within the meaning of 
that clause of the Timber Culture 
Law which provides -that land ac- 
quired under such law shall not be li- 
able for the satisfaction of any debt 
contracted before the issuance of the 
final certificate thereof. Leman v. 
Chipman, 82 Nebr. 392, 117 NW 885. 

ll. U. S.—Ruddy v. Rossi, 248: U. 
S. 104, 39 SCt 46, 638 L. ed. 148 [rev 
28 Ida. 376, 154 P 977]; Seymour vy. 
Sanders, 21 F. Cas. No. 12,690, 8 Dill. 


oe 


437. 
Cal.—Miller v. Little, 47 Cal. 348. 
Iowa.—McCorkell v. Herron, 128 
Hs 324, 103 NW 988, 111 AmSR 


Kan.—Nash vy. Farmers’, etc., Bank, 
3 Kan. A. 694, 44 P 907. 

Minn.—Russell v. Lowth, 21 Minn. 
167, 18 AmR 389. 

Or.—Adams vy. Church, 42 Or. 270, 
20 P 1037, 95 AmSR 740, 59 LRA 782. 

Wis.—Gile v. Hallock, 33 Wis. 523. 

12. Russell v. Lowth, 21 Minn. 167, 
18 AmR 389; Mettler v. Rocky Moun- 
tain Security Co., 68 Mont. 406, 219 P 
243; Bovey-Shute Lumber Co. v. 
Erickson, 41 N. D. 365, 170 NW 628, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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~ §§ 570-576] 


N 


%é 
be ‘enforced in the state as well as in the federal 
courts.'* Entries on desert lands which have not 
been perfected are not exempt.!# 

[§ 571] 2. Commutation of Entry. The exemp- 
tion extends to the case of one who has commuted 
his homestead entry as permitted by the statute.15 

[§ 572] 3. Death of Entryman. Where the entry- 
man dies before the issuance of a patent or final 
certificate and his heirs or devisees become entitled 
to the land,*® the view has been expressed that they 
take the land as free from their previously contract- 
ed debts as it would have been free from the debts 
of the original entryman if he had lived to receive 
the patent,*? but there is authority to the contrary.1§ 
It has been held that the statute does not deprive 
the probate court of all jurisdiction over the land 
and that its order of sale is not absolutely void} 
and cannot be attacked in a collateral proceeding.?° 

[§ 573] 4. Particular Debts and Claims—a. Judg- 
ments Obtained after Patent Issued. A judgment 
rendered against a homesteader after he obtains his 
patent upon a debt contracted before that time is 
not a lien on the land.?1 

[§ 574] b. Notes.2? The statutory exemption ap- 
plies to the homesteader’s liability to one who signs 
the homesteader’s note as an accommodation maker 
prior to the issuance of a patent,?* and the exemp- 
tion is not affected by the fact that a renewal note 
is given after the issuance of the patent,?* but where 
the note given after the issuance of the patent was 
629 [cit Cyc]; Codington County v. 
Lindner, 39 S. D. 96, 163 NW 573. 


13. Gould v. Tucker, 18 S. D. 281, 
100 NW 427. 


14. In re Evans, 235 Fed. 956. judgment creditor. 
15. McCorkell v. Herron, 128 Iowa | supra. 
324, 103 NW 988, 111 AmSR 201; [b] 


PUBLIC LANDS 


debt antedating the final receipt or 
patent for homestead, could subject 
the land to payment of his lien by 
subrogation to the rights of a prior 


* Judgments not within exemp- 
tion. Judgment for alimony. 
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regarded as an original obligation, it was held that . 


the exemption statute did not apply.?5 

[§ 575] c. Debts Contracted after Right to Pat- 
ent Complete but before Patent Issued. It has now 
been settled by the supreme court of the United 
States that the statute in question applicable to 
homestead entries should be given a literal construe- 
tion and that the exemption applies to debts con- 
tracted prior to the issuance of the patent although 
after the right to the patent was complete,?® and 
this rule has been followed in subsequent cases.?7 
Prior to such decision of the supreme court there 
was a conflict in the decisions, some courts taking 
the view that the provision of the Homestead Law 
in question refers to the time when the patent ought 
to issue and not to the mere clerical work of issu- 
ing it, and hence that the homestead is lable for 
debts contracted after the right to a patent became 
complete, although before it was actually issued ;?8 
while other courts took the view subsequently adopt- 
ed by the supreme court as set forth above.?9 

[§ 576] d. Liens Voluntarily Created.2° The ex- 
emption under consideration is designed merely to 
protect the settler from a forced sale under execu- 
tion on a debt contracted prior to the time designat- 
ed, and does not preclude him from borrowing money 
and voluntarily creating a lien on the land by way of 
mortgage to secure the same, or prevent the enforce- 
ment of such a mortgage.*? 


629 [quot Cyc]. 
30. Mechanics’ liens see Mechan- 
ics’ Liens § 25. ; 


31. Ala.—Smart v. Kennedy, 123 
White v. Houser, }] Ala. 627, 26 S 198. But see Hall v. 
Slaughter,” 155 “Ala.— 625, 477° S)al08 


(query as to validity of mortgage un- 


Bast | der U. S. Rev. St. § 2296). 


Baldwin v. Boyd, 18 Nebr. 444, 25 NW 


580; Clark v. Bayley,.5 Or. 343. 
16. Homestead entryman see su- 
pra § 94. 


Timber culture see supra § 97. 

17. In re Harris, 16 Ariz. 1, 140 
P 825, AnnCas1916D 94; Coleman v. 
McCormick, 37 Minn. 179, 33 NW 556; 
Gould v. Tucker, 20 S. D. 226, 105 NW 
624. . 

18. In re Parmeter, 211 Fed. 757 
[pet to revise dism on other grounds 
228 Fed. 668, 143 CCA 190]; Duell v. 
Potter, 51 Nebr. 241, 70 NW_ 932. 

19. Milner v. U. S., 228 Fed. 431, 
14S "ECASIS [app dismi2438 0, S.7594 
mem, 39 SCt 132 mem, 63 L. ed. 437 
mem]. But see Watkins Land Mortg. 
Co. v. Mullen, 8 Kan. A. 705, 54 P 
921 (holding that, where a home- 
steader died after the issuance of a 
patent, the probate court had no ju- 
risdiction, in administering his es- 
tate, to order the homestead sold to 
pay debts contracted by the decedent 
prior to the issuance of the patent); 
Codington County v. Lindner, 39 S. 
D. 96, 163 NW 573, 574-(debt cannot 
be enforced in administration pro- 
ceedings). 

20. Doran v. Kennedy, 237 U. S. 
SGo.0 SOO Ot OLo Oo dosed. 996; 

21. Ruddy v. Rossi, 248 U. S. 104, 
39 SCt 46, 63 L. ed. 148; Ash v. EHriks- 
son, 115 Minn. 478, 132 NW _ 997; 
Kruger v. Adams, etc., Harvester 
Co., 18 Nebr. 97, 13 NW 3. 

[a] Loss of right to object.—(1) 
The owner of a homestead under the 
Land Law cannot maintain an action 
to remove an apparent lien of judg- 
ment based on a debt antedating the 
final receipt or patent, although no 
personal service was made on him 
after the sale and before the redemp- 
tion period fixed by the court had ex- 
pired, notwithstanding U. S. Rev. St. 
§ 2296, the attention of the court not 
having been called to such indebted- 
ness. White v. Houser, 98.Kan. 645, 
1587. P1123. (2). dn® such: ‘case,| the 
holder of a junior judgment, by re- 
deeming from prior judgment on a 


v. Bast, 68 Mont. 69, 217 P 345 (judg- 
ment held one for alimony and not 
based on liability on contract); Miller 
v. Miller, 101 Nebr. 405, 163 NW 335. 

Lien of judgment in general see 
Judgments §§ 870-975. 

22. Debts contracted after right 
to patent completed but before patent 
issued see infra § 575. 

23. Jackson v. McKeown, 79 Colo. 
447, 246 P 277. 

24. Razzano  v. 118 
Wash. 142, 203 P 23. 

Effect of new note as payment or 
discharge in general see Bills and 


Burcham, 


"Notes §§ 793-797. 


25. Fidelity State Bank v. Miller, 
29 Ida. 777, 162. .P 244. 

26. Ruddy v. Rossi, 248 U. S. 104, 
39 SCt 46, 68 L. ed. 148 [rev 28 Ida. 
pies LOA, PL ORT Ts 

27. Huerfano Trading Cos v. 
Rankin, 76 Colo. 313, 230 P 1006 
foverr Struby-Estabrook Mercantile 
Co. v. Davis, 18 Colo. 93, 31 P 495, 36 
AmSR 266]. 

28. Inre Auge, 238 Fed. 621; Coop- 
er v. Miller, 165 Cal. 31, 130 P 1048. 
Contra Barnard v. Boller, 105 Cal. 
214, 38 P 728; Leonard v. Ross, 23 
Kan. 292 [foll Johnson v. Borin, 7 
Kan. A. 369, 54 P 804 (foll also Kan- 
sas Lumber Co. v. Jones, 32 Kan. 195, 
ANE U4 ls VOD: Wade Le Case: Thresh- 
ing Mach. Co., 39 Okl. 383, 185 P 395; 
Shelby. v., Ziegler; 22) Okl.- 799,98 .P 
989; Flanagan v. Forsythe, 6 Okl. 
225, 50 P 152 [appr Leonard v. Ross, 
23 Kan. 292, and disappr Barnard v. 
Boller, 105 Cal. 214, 38 P 728]. 

29. Grames v. Consolidated Tim- 
ber Co., 215 Fed. 785; In re Cohn, 171 
Fed. 568: Wallowa Nat. Bank v. Riley, 
29 Or. 289, 298, 45 P 766, 54 AmSR 794 
[appr Barnard v. Boller, 105 Cal. 214, 
388 P 728 and disappr Struby-Esta- 
brook Mercantile Co. v. Davis, 18 
Colo. 93, 31 P 495, 36 AmSR 266]; 
Sprinkle v. West, 62 Wash. 587, 114 
P 430, 34 LRANS 404, AnnCas1912D 
281. See Bovey-Shute Lumber Co. vy. 
Erickson, 41 N. D. 365, 170 NW 628, 


Ark.—Moore y. Tillman, 170 Ark, 
895, 282 SW 9. 

Cal.—Klempp v. Northrop, 137 Cal. 
414, 70 P 284; Orr v. Stewart, 67 Cal. 
275, 7 P 6938; Camp v. Grider, 62 Cal. 
20; Christy v. Dana, 34 Cal.-'548; 42 
Cal. 174; Kirkaldie v. Larrabee, 31 
Cal. 455, 89 AmD 205. 

Colo.—Wilcox v. John, 21 Colo. 367, 
40 P 880, 52 AmSR 246. 

Ida.—Bashore v. Adolf, 41 Ida. 84, 
91, 238 P 534, 41 ALR 932 [quot Cye]. 

Iowa.—Fuller v. Hunt, 48 Iowa 
4e7° Nycum v. McAllister, 33 Iowa 


Kan.—Stark v. Morgan, 73 Kan. 453, 
85 P 567, 6 LRANS 934; Watson vy. 
Voorhees, 14 Kan. 328; Moore v. Mc- 
Intosh, 6 Kan. 39. 

Minn.—Lang v. Morey, 40 Minn. 
396, 42 NW 88, 12 AmSR 748;. Lewis 
v. Wetherell, 36 Minn. 386, 31 NW 
356, 1 AmSR 674; Townsend v. Fen- 
ton, 30 Minn. 528, 16 NW 421. 

Mo.—Dickerson v. Bridges, 147 Mo. 
235, 48 SW 825; Dickerson vy. Cuth- 
burth, 56 Mo. A. 647. 

Mont.—Stockmen’s Nat. Bank v. 
Sutherland, 71 Mont. 457, 230 P 369; 
Lohman State Bank v. Grim, 69 Mont. 
444, 222 P. 1052; Philipsburg First 
State Bank v. Durand, 69 Mont. 184, 
222 P 434; Norris v. Heald, 12 Mont. 
282, 29 P 1121, 38 AmSR 581. 

Nebr.—Duell v. Potter, 51 Nebr. 
240) 1707 NW 932) fiolk Hannah Ww 
Perkins, 2 Nebr. (Unoff.) 614, 89 NW 
599]; Blanchard v. Jamison, 14 
Nebr. 244, 15 NW 212; Skinner v. 
Reynolds, 10 Nebr. 323, 6 NW 369, 35 
AmR 479; Cheney v. White, 5 Nebr. 
261, 25 AmR 487 [foll Jones v. Yoak- 
am, 5 Nebr. 265]. 

Nev.—Orr v. Ulyatt, 23 Nev. 134, 
43 P 916. 

N. D.—-Englert v. Dale, 25 N. D. 
587, 142 NW 169; Adam v. McClin- 
tock, 21 N. D. 488, 131 NW 394. 

Okl1.—Pittsburg Mortg. Inv. Co. v. 
Sneed, 60 Okl. 98, 159 P 515. [overr 
Stark v. Glaser, 19 Okl. 502, 91 P 
1040]; Stark v. Duvall, 7.Okl. 213, 54 


11386 [50 C.J.] 

[§ 577] e. Liabilities for Torts.32 The exemp- 
tion of land acquired under the homestead or timber 
culture laws from liability for any “debt contracted” 
by the patentee prior to the issuance of the patent 
or final certificate does not prevent the land being 
subjected to the satisfaction of a judgment based 
upon a tort of the patentee committed before that 
time.®* 

[§ 578] 5. Effect of Cessation of Occupation of 
Land as Homestead. It is not necessary, to entitle 
one to hold lands acquired by him under the home- 
stead law from lability for debts contracted prior 
to the issuance of the patent, that he should con- 
tinue to occupy it as a homestead.3* 

[§ 579] 6. Effect of Conveyance of Homestead. 
The homestead remains free from lability for debts 
of the homesteader contracted before the patent is- 
sued, although the homesteader has conveyed the 
land to another;*° but the grantee does not hold 
the land exempt from the payment of his own debts, 
although such debts were contracted before the 
patent issued.*® The view has been taken that, 
where a homesteader conveys the land to another 
and afterward regains the ownership, the land re- 
mains, notwithstanding the transfer, free from lia- 
bility for his debts contracted prior to the patent,** 
but there is authority to the contrary.“ The ex- 
emption does not extend to the proceeds of a sale of 
the homestead or to property purchased with such 


PUBLIC LANDS 


[§§ 577-580 


[§ 580] Q. Crimes in Connection with Acquisi- 
tion of Public Lands.‘° Congress, under its power 
to dispose of and make all needful rules and regu- 
lations respecting the territory and other property 
of the United States,4! has power to prescribe pun- 
ishment for interference with conditions and regu- 
lations in respect of the acquisition of public land,*? 
and, in the exercise of this power, has enacted a 
variety of statutes rendering criminal certain acts,** 
as, for exampte, interfering with the survey of lands 
belonging to the United States,4# making false rep- 
resentation to settlers pertaining to the location of 
public lands,+® certifying falsely that a declarant, 
affiant, or witness appeared before the person mak- 
ing the certificate and was sworn or acknowledged 
the execution of the declaration, affidavit, voucher, 
or other paper or writing,*® forging, or counterfeit- 
ing, or passing forged or counterfeited military boun- 
ty land warrants or certificates, certificates of pur- 
chase, receipts for purchase money, ete.,*7 or bar- 
gaining, contracting or agreeing with any person not 
to bid upon or purchase land offered at public sale 
by the United States.48 A general statute penaliz- 
ing the transmission or presentation, or the procur- 
ing of ‘such transmission or presentation, to or at 
any officer or office of the United States, of certain 
specified instruments in support of any claim, with 
intent to defraud the United States,4® applies to 
claims in respect of publie lands.°® Certain other 


proceeds.®® crimes in respect of the acquisition of public lands 

P 4538. Okl.—Stark y. Glaser, 19 Okl. 502, 41. U.S. Const. art IV § 3 par 2. 
S. D.—Gould v. Tucker, 20 S. D. 226, | 91 P 1040. 42. U.S. v. Fisher, 11 FY (2d):629: 

105 NW 624. Ora Stace Viv © Nein ie (Ote ai: 43. See cases infra this section. 
Wash.—Weber v. Laidler, 26 Wash. | Clark v. Bayley, 5 Or. 343 44, USCA’ tit “18 (§7 2122 


144, 66 P 1135; Boggan v. Reid, 1 
Wash. 514, 20 P 425. 

Wis.—Meinhold v. Walters, 102 
Wis. 389, 78 NW 574, 72 AmSR 888; 
Spiess v. Neubery, 71 Wis. 279, 37 NW 
417, 5 AmSR 211. 

Wyo—Burnett v. Taylor, 36 Wyo. 
12. 252 P 790: 

fa] If the entryman dies before 
receiving a patent and therefore the 
title under a patent subsequently is- 
sued to him inures to the benefit of 
his heirs they take the land burdened 
with the debts of the original entry- 
man so secured. Gould vy. Tucker, 20 
S. D. 226, 105 NW 624. 

[b] Mortgage given after final 
proof and certificate is valid.—Betts 
Naval Stores Co. v. Whitton, 71 Fla. 
348, 71 S 281. 


[ec] Contract to give mortgage. 
Heran v. Elmore, 37 S. D. 228, 157 NW 
820. ‘ 

32. Homestead exemption under 


state statutes see Homesteads § 229. 

33. Brun v. Mann, 151 Fed. 145, 
157, 80 CCA 513, 12 LRANS 154 (dis- 
tinguished between debts by contract 
and liability for wrongs); Seccombe 
v. Case, 56 Cal. A: 68, 204 P 425; Shel- 
by v. Ziegler, 22 Okl. 799, 98 P 989. 

fa] Where fiduciary funds are 
traced to a homestead, giving rise to 
a resulting trust, the homestead is 
not exempt. White v. Mayo, 31 N. 
M. 366, 246 P 910. 


34 Adams v. White, 23 Fla. 352, 2 
S 774; Jean v. Dee, 5 Wash. 580, 32 P 
460. 

35. Cal—De Lany v. Knapp, 111 


Cal. 165, 43 P 598, 52 AmSR 160; Mil- 
ler v. Little, 47 Cal. 348: Turner v. 
Talmadge, 42 Cal. A. 794, 187 P 969. 
Iowa.—Bouscher y. Smith, 73 Iowa 
610, 35 NW 681. 
Minn.—Russell v. Lowth, 21 Minn. 
167, 18 AmR 389. 
Mo.—Dickerson vy. Cuthburth, 56 
Mo. A. 647. 
Mont.—-Keller_ v. 
Mont. 144, 213 P 
Nebr.—Baldwin Boyd, 18 Nebr. 
444, 25 NW 580; Smith v. Steele, 13 
Nebr. 1, 12 NW 830. 


Flanagan, 66 
222: 
Vv. 


Wis.—Gile v. Hallock, 33 Wis. 523. 

[a]. Homestead conveyed without 
consideration.—Turner v. Talmadge, 
42 Cal. A. 794, 187 P 969; Keller v. 
Flanagan, 66 Mont. 144, 213 P 222. 

{b] Particular transfers consid- 
ered.—Where, before the sale of a 
husband’s homestead, he transferred 
the right to the money and property 
to be received therefor to his wife, 
to induce her to join in the deed, the 
creditor of the husband for a debt 
contracted prior to the issuance of 
the patent cannot complain that he 
was defrauded, even though the hus- 
band was insolvent at the time. Kel- 
sa v. Flanagan, 66 Mont. 144, 213 P 

36. Duell v. Potter, 51 Nebr. 241, 
70 NW 932 [foll Hannah v. Perkins, 
2 Nebr. (Unoff.) 614, 89 NW 599]. 

fa] Joint obligation of entryman 
and his wife was held to be within 
the exemption where, intermediate 
final proof and patent, the entryman 
conveyed to his wife. Blair v. Mayer, 
Zone D. 563, 124 NW 721, 140 AmSR 
(Jd. 

37. McCorkell v. Herron, 128 Iowa 
824,103 NW “988° 171 AmSR* 202: 
Bouscher v. Smith, 73 Iowa 610, 35 
NW 681 [dist Butler v. Nebron, 72 
Iowa 732, 32 NW 642]; Brandhoefer 
v. Bain, 45 Nebr. 781, 64 NW 213; Van 
Doren v. Miller, 14 S. D. 264, 85 NW 
187 [appr Brandhoefer v. Bain, 45 
Nebr. 781, 64 NW 2138, expl Duell v. 
Potter, 51 Nebr. 241, 70 NW 9382, and 
expl and disappr De Lany v. Knapp, 
111 Cal. 165, 43 P 598, 52 AmSR 160] 
(where it appeared that both the 
transfer and the regaining of the 
ownership occurred before the debt 
was incurred or the patent issued, but 
the court did not appear to consider 
those facts material). 

38. Cooper v. Miller, 165 Cal. 31, 
130 P 1048; De Lany v. Knapp, 111 
Cal. 165, 43> P5985 52 AmSR 60: 

39. Ritzville Hardware Co. v. Ben- 
nington, 50 Wash. 111, 96 P 826. 

40. Wrongfully cutting or remov- 
aie a ankSe as offense see supra §§ 


fa] Surveys within statute.—(1) 
Unpatented mining claims, although 
claimed by a corporation and subject 
to patent on compliance with pre- 
scribed conditions, are nevertheless 
“public lands,” within Rey. St. § 2412, 
making it an offense for any person 
to interfere with the survey of lands 
belonging to the United States. U.S. 
v. Fickett, 205 Fed. 134, 123 CCA 366. 
(2) Survey of mining claim in gener- 
al see Mines and Minerals §§ 326, 327. 
(3) Surveys of public lands in gen- 
eral see supra §§ 48—56. 

45. USCA tit 18 § 114. 

[a] The validity of the statute 
has been upheld. U.S. v. Fisher, 11 
F. (2d) 629. 

[b] Evidence.—In a prosecution 
for offering, for a consideration, to 
locate a settler upon the public lands, 
and for misrepresenting to the settler 
the location of the lands filed, con- 
trary to ‘the act. of Pebr. 223, -1917, 
evidence as to the location and spe- 
cial character of the lands described 
by defendant to the settler was ad- 
missible, as bearing on the question 
whether the land pointed out to the 


settler was that which was entered 
for ‘him. Anderson y. U. S., 273 Fed. 
677. 

46. USCA tit 43 § 787. 


47. USCA tit 18 § 134. 

48. See supra § 83. 

49.1: USCA tit 18 § 73. See U.S. 
v. Keitel, 157 Fed. 396 [rev on other 
grounds 211 U. S. 370, 29 SCt 123,53 
L. ed. 230] (as to construction of U. 
S. Rev. St. § 4746 relative to making 
or presenting false claims to the sec- 
retary of the interior). 

Making or procuring false claims 
against United States in general see 
United States [39 Cyc 769 et seq]. 

50. See cases supra this note. 

[a] The word “claim,” as used in 
the act of March 3, 1823, will include 
(1) bounty land granted under an act 
of congress, and therefore it is a fel- 
ony, under that act, to transmit to 
the pension office false or forged pa- 
pers in support of an application for 
such lands (U.S. v. Wilcox, 28 F. Cas. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 580-582] 


are treated elsewhere in this work, 


conspiracy to defraud the United States,5+ or to in- 


A 


PUBLIC LANDS 


as, for example, 
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terfere with the rights of an entryman,®? and per- 
jury,°* or subornation of perjury.°4 


IV. DISPOSAL OF STATE LANDS®: 


[§ 581] A. General Considerations—1. Control of, 
and Rights in, Land in General.®* 
not surrender the dominion and control of the public 
domain until final and complete title has been is- 
sued,°* and in all eases of land claims where the 
fee to the land remains in the state, it has the right 
to establish, alter, and modify such regulations, from 
time to time, as may be deemed necessary in maturing 


an imperfect into a perfect title.®® 
Obsolete matters. 


are not likely to arise again. 


No. 16,691, 4 Blatchf. 385; U. S. v. Bick- 
ford, 24 F. Cas. No. 14,591, 4 Blatchf. 
337. But see U. S. v. Myler, 27 F. Cas. 
No. 15,849), (2) and also a claim to ex- 
ercise the right of preémption, or a 
claim of right to bounty lands, and 
the claim thereby to acquire from the 
United States government title to, the 
public lands (U. S. v. Spaulding, 3 
Dak. 85, 13 NW 357, 358). 

{[b] Indictment.—An indictment 
for transmitting forged papers to tthe 
pension office in support of a claim 
for bounty land need not show that 
the forged papers stated all the facts 
necessary to be established in order 
to entitle the party to the bounty 
land, provided it shows that they 
were transmitted for the purpose of 
obtaining the allowance of the claim 
for the bounty land applied for. U. 
S. v. Wilcox, 28 BF. Cas. No. 16,691, 4 
Blatchf. 385. 

[ec] Wariance.—Proof that a de- 
fendant forged papers purporting to 
transfer the right to an additional 
homestead, w'hich is a vendible right, 
and sold and delivered the same to 
another for a consideration paid to 
him, and without any agreement or 
understanding with the purchaser 
with respect to the use to be made 
of them, will not support an indict- 
ment for transmitting such papers or 
procuring them to be transmitted to 
a land office with intent to defraud the 
United States. U.S. v. Fout, 123 Fed. 
625 

[da] Sufficiency of evidence.—Up- 
on a prosecution for the offense of 
transmitting false papers to the pen- 
sion office in support of a bounty land 
warrant, it is not necessary to show 
that the prisoner actually transmit- 
ted the papers, but it is sufficient to 
prove that he procured the papers 
with a view to their transmission by 
another. U.S. v. Bickford, 24 F. Cas. 
No. 14,591, 4 Blatchf. 337. 


51. See Conspiracy §§ 36—40. 

52. See Conspiracy § 25. 

53. See Perjury §§ 10—94 passim. 
54. See Perjury §§ 189-209 passim. 


55. Disposal of lands granted by 
United States to state: 
As swamp and overflowed lands see 
supra §§ 271-303 
For: 
Internal improvements see supra § 


Schools and universities see supra 
§§ 182-256 
In aid of railroads see supra § 387. 

56. Licenses in respect and dis- 
posal of timber on state lands in gen- 
eral see supra § 34. 

State ownership of public lands in 
general see supra § 2. 

57. Hart v. Gibbons, 14 Tex. 213 
[foll Hosner v. De Young, 1 Tex. 764]. 
See Warren v. Shuman, 6 Tex. 441. 

fa] Bquitable title—The ‘holder 
of a certificate of state land-is the 
equitable owner thereof. Krelwitz v. 
McDonald, 135 Minn. 408, 161 NW 156. 

58. Blakeley v. Kingsbury. GaGa. 
A. 707, 93 P 129; Rogers v. Hawley, 


[50 C. J.—72] 


A number of questions in rela- 
tion to Jand grants which arose in the early history 
of the United States have been long ago settled and 
Hence it is deemed 


(218, 5 L. ed. 438; 


The state does 


sufficient merely to refer to some of the principal 
eases relating to the land grants in territory original- 
ly belonging to one state but subsequently formed in- 
to a new state,°® grants in territory claimed by two 
states because of a dispute as to the boundary,°® Con- 
necticut claims in Pennsylvania,®! and a number of 
other matters relating to the disposal of state lands 
which are of little or no practical interest or im- 


portance at the present time.®? 


19 Ida. 751, 115 P 687; Hosner v. De 
Young, 1 Tex, 764. See Martin v. 
Busch, 93) Main 535,. 112) S274 (as ito 
effect of Acts [1919] e 1892, in respect 
of validating survey). 

59. See Porterfield v. Clark, 2 How. 
GUL SS.) (6, delet: , ed eal Shy Brush v. 
Ware, 15 Pet. CUR SDL93; 10 L. ed. 672; 
Brown v. Jackson, 7 Wheat. (U. S.) 
Polk v. Wendell, 5 
Wheat. (U. S.) 293; 5 L. ed: 92; Pat- 
ton v. Easton, 1 Wheat. (U. S.) 476, 4 
i ed. 13:9 aSimms sv. Guthrien.9 
Cranch (U. S.) 19, 3 L.. ed. 642; Gil- 
man v. Brown, 10 F. Cas. No. 5,441, 1 
Mason 191 [aff 4 Wheat. 255, 4 L. ed. 
564];  Henthorn.-y. Doe, 1 Blackf. 
(Ind.) 157; Kirksey v. Turner, 95 Ky. 
226, 24 SW 620, 15 Kyl 585; Salmons 
v. Webb, 12 B. Mon. (Ky.) 365; Rol- 
lins vy. Clark, 8 Dana (Ky.) 15; Boone 
v. Helm, 4 Dana (Ky.) 403; Hoay v. 
McMurry, 1 Litt. (Ky.) 364; Jasper 
v. Quarles, Hard. (Ky.) 461; Hick- 
man v. Boffman, Hard: (Ky.) 348; 
Little v. Watson, 32 Me. 214; Gilman 
v. Brown, 14 Mass. 123; Downs v. 
Downs, 3 Miss. 915; Calloway v. Hop- 
kins, 11 Heisk. (Tenn.) 349; Moss v. 
Gibbs, 11 Heisk. (Tenn.) 283; Buck v. 
Williams, 10 Heisk. (Tenn.) 264; Wil- 
liams vy. Donell, 2 Head (Tenn.) 695; 
Fogg v. Williams, 2 Head (Tenn.) 
474; North Carolina Univ. v. Cambrel- 
ing; 6 Yerg, >(fenn.) 7937" Pinson: wv: 
Ivey, 1 Yerg. (Tenn.) 296; Huntsman 
v., Randolph, 2 Hayw.)( Tenn.) 263° 
Lester v. Craig, Cooke (Tenn.) 482; 


Goodloe v. Wilson, 2 Overt. (Tenn.) 
59; Weakly v. Wilson, 1 Overt. 
(Tenn. 370; Miller v. Holt, 1 Overt. 


(Tenn.) 2438; Billingsley v. Rhea, 1 
Overt. (Tenn.) 198; Kerr v. Porter, 1 
Overt. (Tenn.) 15; State v. Miller, 
84 W. Va. 175, 99 SE 447. 

60. See Marlatt v. Silk, 11 Pet. (U. 
S.) 1, 9 L. ed. 609; Freeman v. Loftis, 
51 N. C. 524; Thomas v. Stigers, 39 
Pa. 486; Brien v. Elliott, 2 Penr. & 
W. (Pa.) 49; Hyde v. Torrence, 2 
Yeates (Pa.) 440; Smith v. Brown, 1 
Yeates (Pa.) 513; Gernt v. Floyd, 131 
Meninise lik Ow le S\N core 
Claiborne, 2 Swan (Tenn.) 565. 

61. Sée Keene v. Harris, 14 F. Cas. 
No. 7,642, 3 Wash. C. C. 178; Kingston 
v. Kingston Coal Co., 265 Pa. 232. 108 
A 718° .Barney v., Sutton, 2 .Watts 
(Pa.) 31: Strickland v. Strickland, 6 
Serg. & R. (Pa.) 94; Dailey v. Avery, 
4 Sere. & R.. (Pa.) 281; Perkins v. 
Gay, 3 Serge. & R. (Pa.) 327, 8 AmD 
653: EXvans v. Com,, 2 Sere. & 
(Pa.) 441; Pickering v. Rutty, 1 Serg. 
& R. (Pa.) 511; Sheperd v. Com., 1 
Sere. & R. (Pa.) 1; Enslin v. Bow- 
man, 6 Binn. (Pa.) 462; Irish v. Sco- 


vil, 6 Binn. (Pa.) 55; Coolbaugh v. 
Com., 4 Yeates (Pa.) 493. 
62. See Hollingsworth y. Barbour, 


4 Pet. (U. S.) 466, 7 L. ed. 922 (right 
of person claiming land warrants un- 
der parol agreement of owner to as- 
sign them); Cook v. Bonnet, 4 Cal. 397 
(construction of the act of March 26, 
1851, as to water lot property); Com. 
Vv. Bowman, 11 SW 28, 10 Kyi 891; 3 


[§ 582] 2. Power To Grant. 
state has the power to dispose of the unappropriated 
lands within the state®* but a grant by a state of land 
beyond its boundaries is void.%4 


The legislature of a 


Where a state has 


LRA 220; Russell v. American Assoc., 
139 Tenn. 124, 201 SW 151 (both con- 
cerning Kentucky grant of land in 
Tennessee under boundary agree- 
ment). 
63. U. S.—Fletcher vy. 
Cranch 87, 3 L. ed. 162. 
Ark.—Ferguson v. Hudson, 143 Ark. 
187, 220 SW 306. 


Peck, 6 


Cal.—Messenger v. Kingsbury, 158 
Cale Odin ite wea. 

Ky.—Patterson v. Trabue, 3 J. J. 
Marsh, 598. 3 

La.—State v. Lanier, 47 La. Ann. 
568, 17 S 130. 

N. Y.—Fulton Light, sete, (Corse. 


State, 200 N. Y. 400,.94 NE 199, 37 
LRANS 307, 202 N. Y. 5438, 95 NE 1129. 

N. C.—Wwyman Vv. Taylor, 124 N.C. 
426, 32 SE 740. 

Tenn.—McConnell v. Madisonville, 2 
Humphr. 53. 

Tex.—Imperial Irr. Co. v. Jayne, 104 
Tex. 395, 1388 SW 575, AnnCas1914B 
322 [rey (Cive A.) 2277S: we 113t7 > “vaeo 
toria v. Victoria County, 100 Tex. 438, 
101 SW 190 [rev (Civ. A.) 94 SW 268]. 

Vt.—Victory v. Wells,'39 Vt. 488. 

Wash.—Wisenbach v. Hatfield, 2) 
Wash. 236, 26 P 539, 12 LRA 632. 

[a] Constitutionality.—A grant is 
not a violation of a constitutional pro- 
hibition against exclusive privileges, 
Patterson v. Trabue, 3 J. J. Marsh, 
(Ky.) 598. 
. [Lb] Method of exercise of author- 
ity.—The authority may be exercised 
by general or special enactments, or 
both. Ferguson v. Hudson, 143 Ark. 
187, 220 SW 306. 

[c] Statute directing lease.—A 
statute directing certain state lands 
to be leased does not authorize a sale 
of such lands in fee. Weiler v. Mon- 
roe County, 76 Miss. 492, 25 S 352. 

64 Poole v. Fleeger, 11 Pet. (U. 8.) 
185, 9 Ty ed. 680, 955) [aft 9 BY Casi No. 
4,860, 1 McLean 185]; Baker v. Swan, 
32 Md. 355; Moss.v. Gibbs, 10 Heisk: 
(Tenn.) 283. 

[a] De facto jurisdiction.—Grants 
of land made by a state in territory 
over which it exercises political ju- 
risdiction de facto, but which does not 
rightfully belong to it, are invalid as 
against the state to which the terri- 
tory rightfully belongs. Coffee v. 
Groover 123 US. 1's SC. si ied: 
51 [rev 20 Fla. 64, 19 Fla. 61] (hold- 
ing further that the confirmation by 
Florida of the grants made by Georgia 
did not invalidate or disturb a grant 
of the land in dispute previously made 
by itself). 

{b] Georgia grant of land extend- 
ing partly in the Indian territory is 
valid so far as it does not interfere 
with prior rights of others. Mitchel 
VU Sloe ete (Unis. duos iO uianere ces 
65829) Petre CUS Sia Liye omlunredrzrcter 

[c] State grants extending partly 
over the Indian boundary were good 
as to whatever land was within the 
boundary established between the 
state and the Indian territory, so far 
as they interfered with no prior rights, 
Mitchel vy. U:. S., 15 Pet. (CU. S.) 62, 16 
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ceded territory to the United States it cannot subse- 
quently grant land therein,®® nor can a state issue a 
valid patent to an individual for land which it has 
consented to sell to the United States.%° 
eannot grant to one person land which it has pre- 
viously granted to another,®* or has contracted to 
sell to another®® nor can it grant land included with- 
in a valid Spanish or Mexican grant.°®® 
in the absence of any question as to the priority of 
entry or occupancy, the earlier patent or grant takes 


L. ed. 658 [foll Winn v. Patterson, 9 
Pet. (U. S.) 663, 9 L. ed. 266; Patter- 
son v. Jenks, 3 Pet. CO. SX. 2216.44 
L. ed. 402; Danforth v. Wéar, , 9 Wheat. 
CUS2) 673, 6 L. ed. 188]. 

65. Polk v. Wendal, 9 Cranch (U. 
S.) 87; 3 L. ed. 665; Miller v. Lindsey, 
2 Wes SA Cas. No. 9, 580, 1 McLean 32 [aff 
6 Pet. (U. S.) 666, 8 L. ed. 538]. 

[a] Reserved right of perfecting 
inchoate titles see Burton v. Williams, 
3 Wheat. (U. S.) 529, 4 L. ed. 452. 

66, Ua Ss: v. Great Falls Mfg. Co., 21 
Md. 119. 

67. U. S.—Chandler v. Calumet, 
etce., Min. Co., 149 U. S. 79, 13 SCt:798, 
37 L. ed. 657 ‘Taft 36 Fed. 665]; Moore 
v. Robbins, 96 U. S. 530, 24 L. ed. 848; 
Hughes v. U. S., 4 Wall. 232, 18 L. ed. 
SUS 5 VU Sa Vs Hughes, at How. 552, 13 
L. ed. 809; Gilchrist-Fordney Co. vy. 
Russell, 17 F. (2d) 484; North Caro- 
lina Min. Co. v. Westfeldt, 151 Fed. 290 
[rev on other grounds 166 Fed. 706, 92 
CCA 378 (app dism 215 U. S. 586 mem, 
30 SCt 404 mem, 54 L. ed. 339 mem) }; 
Braxton v. Rich, 47 Fed. 178 [aff 158 
US. 375,15 SCt’ 1006, 39 L. ed. 1022]; 
Oliver v. Pullam, 24 Fed. 127. 

Ark.—Boynton v. Ashabranner, 75 
Ark. 415, 88 SW 566, 1011, 91 SW 20. 

Iowa. — Bailey Ni Gallanan, 87 Iowa 
107, 53 NW 1074. 

Ky. —dOney v. Lovely, 151 Ky. 651, 
152 SW 785; Brown v. Wallace, 116 
Sw 763; Combs v. Duff, 80 Sw 165, 
25 KyL 1968; Hays v. Harls, 17 SW 
706, 25 Kyl.1299; Combs v. Combs, 
WOMIGNems 24. Kyla 169s Crates wi 
Strong, 69 SW 957, 71 Sw 1, 24 KyL 
UL Ose nal 22 15 Kentucky Union Co. v. 
Cornett, 112 Ky. 677, 66 SW 728, 23 
KyL 1922: Allen v. Pulliam, 66 SW 
225. 20 KyL 2129; Kennedy v. McEI- 
roy, 22 SW 442, 15 KyL 168; Cox v. 
Prewitt, 88K yL56, 10 Sw 432, 10 
fer 734; Kirk v. Williamson, 82 Ky 
161 [foll ‘Gibson v. Board, 102 Ky. 505, 
43 SW 684, 19 KyL 1568; Goosling v. 
Smith, 90 Ky. ON elo Sw 437, 11 KyL 
991; Gray Na Peay, 82 SW 1006, 26 
Kyl 989]; Botts v. Shields, 3 Litt. 32; 
Gardner v. Jackson, 13 Ky. Op. 349, 
See Patterson v. Trabue, 3 J. J. Marsh. 
598; Fox v. Cornett, 92 SW 959, 29 
Kyl 246. 

Md.—Gore v. Todd, 150 Md. 285, 133 
A 126; Ramsay v. Butler, 148 Md, 438, 
129 A 650; Conrad v. Williams, 121 
Md. 35, 88 A 36. 
ant H.—Bellows v. Copp, 20 N. H. 

N. Y.—Archibald v. New York Cent., 
ete., R. Co., 157 N. Y. 574, 52 NE 567; 
New York. Cent., etc., Ret olay Anule 
dridge, 135 N. Y. 33, 32 NE 50, 17 LRA 
516; Jackson y. Lawton, 10 Johns. 238, 
6 AmD 311. See Archibald v, New 
Work Cent.,vetc., #..Co., 157 4N., YY.) 574, 
52 NE 567 [aff 1 App. Div. 251, 37 NYS 
336]. 

N. C.—Dew v. Pyke, 145 N. C. 300, 59 
SE 76; Berry v. W. M. Ritter Lum- 
ber Co., 141 N. C. 386, 54 SHE 278; Jan- 
ney v. Blackwell, 1388 N. C. 4387, 50 
SE 857; Stewart v. Keener, 131 N. C. 
486, 42 SE 935; Hoover v. Thomas, 61 
N. C. 184; Atty.-Gen. v. Osborn, 59 N. 
C,.298;  Stanmire v. Powell, 35 N. C. 
312. See Gilchrist v. Middleton, 108 
TN PORN THU) APSR IS) O27 

Oh.—Webster v. Clear, 49 Oh. St. 
92, 31 NE 744. 

Or.—Ambrose v. Huntington, 34 Or. 
484, 56 P 513. 

Pa.—Darrah v. Kadison, 55 Pa. Su- 
per. 335. 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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one.’ 
A state 
same.?} 


In general, 


S. C—Thomson vy. Gaillard, 37 S. C. 
L. 418, 45 AmD 778. 

Tenn. —HEarnest v. Little River Land, 
etc., Co., 109 Tenn. 427, 75 SW 1122. 

Tex.—Taylor v. Lewelyn, 79 Tex. 96, 
14 SW 1052. 

Va.—Hardman vy. Boardman, 4 Leigh 
(31 Va.) 877. 

[a] Ihand in Kentucky patented by 
Virginia before separation.—Where 
prior to the formation of the state of 
Kentucky, the state of Virginia grant- 
ed land afterward included within 
Kentucky, the state of Kentucky had 
no title which it could pass to its sub- 
sequent patentee. Martin v. White, 
177 Ky. 653, 197 SW 1079; Taulbee v. 
Buckner, 91 SW 734, 28 KyL 1246. 

68. Kirby Mee Conn, COhy. “Ay 
SW 232 [aff 109 Tex. 540, 212 SW 469). 

69. Coburn v. San Mateo County, 75 
Fed. 520. 

Spanish and Mexican land grants in 
general see infra fe rece 

70. See infra § 5 

71. Hill v. Dyer, 3 wre. 441; Candee 
v. Haywood, 34 Barb. 349 [aff a7! aN. 
Y. 653) 5 Transcr, A.-194];, Austin vy. 
Dungan, 46 Tex. 236. 

[a] Thus a state may grant lands, 
although a third person is in adverse 
possession. Candee v. Haywood, 34 
Barb. 349 [aff 37 N. Y. 653, 5 Transcr. 
A. 194]. 

72. Linthicum vy. Shipley, 140 Md. 
96, 116 A 871, 23 ALR 754. 


73. See constitutional and statu- 
tory provisions; and cases infra this 
note 

fa] Right of state to grant power. 


—The state may grant to the admin- 
istrative or executive department the 
power to dispose, and regulate the use 
of state lands. State v. Mason Coun- 
ty Super. Ct., 99 Wash. 496, 169 P 994, 
102 Wash. 291, IY (hl so i IS 

[b] In Arkansas jurisdiction of the 
commissioner of state lands, under 
Ark. Act March 21, 1917 §§ 1, 5 (Acts 
[1917] pp 1468, 1470 [Crawford & M. 
Dig. §§ 6796, 6800]), declaring islands 
formed in navigable waters of the 
state since its admission to the Union 
to be its property and subject to sale, 
and providing that such commissioner 
shall determine preferential rights, did 
not extend to adjudicating title to such 
an island, which the state had previ- 
ously granted to a levee district. 
Lightfoot v. Williamson, 282 Fed. 592. 

[ce] In Florida the authority of the 
trustees of the internal improvement 
fund as to swamp lands granted by 
the United States and as to submerged 
and marsh land which belong to the 
state by virtue of its sovereignty is 
distinct (U. S. Comp. St. §§ 4958-4960; 
Acts [1865] ec 610; Acts [1919] cc 
7861, 7891). Martin v. Busch, 93 Fla. 
535, 112 S 274. 

[d] In Idaho (1) under Const. art 
9§ 7 (aS amended by Amendm. No. 14) 
and § 8, the governor, superintendent 
of public instruction, secretary of 
state, attorney-general, and state au- 
ditor constitute the state board of land 
commissioners, and have the direction, 
control, and disposition of the state 
public lands under such regulations as 
may be prescribed by law. Tobey v. 
Bridgewood, 22 Ida. 566, 127 P 178. 
(2) The constitution and statutes 
limit the power of the state land board 
with reference to the disposition of 
lands to leasing, sale, or condemna- 
tion, and provide that no land shall be 
sold or condemned for less than its 


special warrant, 
ready the owner.‘? 

[§ 583] 3. Powers and Duties of Officers and 
Agents of State. 
various land officers and agents of the state,’* the 


[§§ 582-583 


priority and the later patent or grant is inoperative 
and void in so far as it conflicts with the earlier 
But the mere intrusion of strangers on state 
land does not prevent the state from granting the 
The state cannot grant a patent, under a 


to land of which applicant is al- 


The powers and duties of the 


appraised value, nor for less than ten 
dollars per acre. Tobey v. Bridge- 
wood, supra. (3) It is the duty of the 
board to provide for the sale of lands 
granted by the United States under 
such regulations as will secure the 
maximum possible amount therefor 
(Hammond y. Alexander, 31 Ida. 791, 
177 P 400), (4) and the board’s power 
extends only to lands granted by act 
of congress and to such lands as are 
subject to settlement and sale (North- 
ern Pac. R. Co. v. Hirzel, 29 Ida. 438, 
161 P 854 [construing Admission Bill 
§§ 4, 6, 8, 9, 10, 11, admitting Idaho as 
a state and granting land for specific 
purposes, and Const# art 97). Gyre 
is within the power of the board to 
require one applying to purchase state 
lands to agree to bid a given price 
upon them in the event that they are 
offered for sale as a condition preced- 
ent to advertising such lands for sale. 
State v. Hoover; 19 Ida, 299, 113 P 
455; Pike v. State Land Comrs., 19 
Ida. 268, 113 P 447, AnnCas1912B 1344. 
(6) The action of the board in selling 
state lands which have been leased for 
twenty years, and of which lease there 
is still eleven years to run, is not 
against the public policy of the state. 
State v. Hoover, supra; Pike v. State 
Land Comrs., supra. 

[e] In Mississippi (1) the land 
commissioner could not convey title to 
urban property divided into lots under 
Hemingway Code (1927) § 6084; Code 
(1906) § 2916. Jenkins v. Bernard, 148 
Miss. 293. 114 S 488. (2) A like rule 
applies to sales under Code (1906) § 


one? Bo ge v. Freret, 138 Miss. 238, 
103 3 
{[f] In Missouri a determination 


by the county court to sell land owned 
by the county for school purposes, un- 
der Rev. St. (1919) §§ 7029-7043, was 
within its discretion and power. 
Dumm v. Cole County, 315 Mo. 568, 287 
SW 445. 

[g] In New Mexico (1) the control 
of the commissioner of public lands 
over public lands invests him with 
absolute dominion over them, except 
as epccitenlly limited by law. State 
v. Field, 81 N. M. 120, 241 P 1027. (2) 
Under his, jurisdiction to dispose of 
land, he may reserve minerals (State 
Vv. Field, supra), (8) and may proclaim, 
in advance of sale, that the contract 
shall contain reservations of miner- 
als (State v. Field, supra). 

[h] In New York (1) the board of 
commissioners of the land office is not 
a court. Peo. y. Land Office Comrs., 
34 Hun 588 [rev on other grounds 99 
N. Y. 648 mem, 1 NE 764 mem] (per 
Danforth, J.). (2) Such commission- 
ers are administrative officers (Peo. 
v. Land Office Comrs., supra [per 
Danforth, J.]) (3) and cannot declare 
or establish a debt against the state 
(Peo, v. Land Office Comrs., supra [per 
Danforth, J.J). (4) Their. powers are 
limited to such as are prescribed by 
law. Rumsey v.-New York, 114 N. 
Y. 423,021 NE 2066. (5) Under i. 
(1898) p 1038 ¢ 360 § 6, providing that, 
before Ralivory of a deed to state land 
by the loan commissioners, the sale 
shall be approved in writing by the 
state comptroller, such approval is not 
a ministerial act, but involves the ex- 
ercise of judgment and discretion, and 
is therefore a condition precedent to 
the execution of a deed, and the per- 
formance of the commissioners’ con- 
tract to convey. Switzer v. U. S. Com- 


Ne 
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finality of their decisions,74 and other considera- 
tions,’® are generally fixed by constitutional or stat- 
utory provisions, explicitly or implicitly. Officers ap- 
pointed to set] state lands can dispose of such lands 
only as are contemplated by the statute providing for 
The agent of a state, authorized to sell 
portions of its lands at public sale, and such part as 
may then remain at private sale, exhausts all his 
power by a sale to one at the public sale, and a sub- 


such sale.7& 


missioners for Loaning Certain Mon- 
eys, 134 App. Div. 487, 119 NYS 383 
(a complaint for specific performance 
of a loan commissioner’s contract for 
gus sale of land belonging to the state, 
failing to allege such approval, did not 


state a cause of action). (6) A loan 


commissioners’ contract for the sale} 


of state land must be executed by both 
commissioners, unless there is but 
’ one such commissioner in the county 
qualified to act at the time the con- 
tract was made, as required by State 
Finance Law. Switzer v. U. S. Com- 
missioners for Loaning Certain Mon- 
eys, Supra. 

[i In North Carolina (1) Revisal 
(1905) § 1741, empowering the secre- 
tary of state to correct errors in 
grants, applies only to clerical errors. 
Herbert v. Union Dev. Co., 179 N. C. 
662, 103 SE 380. (2) If one other than 
the grantee paid the purchase money 
and took out certificates of survey in 
his own name, and intended that the 
grants also should be in his name, but 
they were wrongfully issued to the 
person named as grantee, either by 
mistake or fraud, the wrong could be 
corrected only through the courts, in 
view of Const. art. 4 § 2, relative to 
jurisdiction of courts, in an action 
seeking to convert the nominal grantee 
or his heirs at law into a trustee for 
the use and benefit of the true grantee 
or his heirs at law, and not through 
insertion of the name of the true 
grantee in the grant in the place of 
the name of the nominal grantee, by 
the secretary of state, under Revisal 
(1905) § 1741. Herbert v. Union Dev. 
Co., supra. 

[ij] In Oklahoma (1) the power to 
intervene in actions affecting state 
lands is conferred on commissioners 
of the land office by U. S. Comp. St. 
(1921) § 9334. State v. Yahola Sand, 
ete., Co., 111° Okl. 234, 239 P 240. (2) 
Real estate belonging to a failed state 
bank and being administered by the 
state through the state bank commis- 
sioner for the benefit of the depositors 
and stockholders thereof does not con- 
stitute ‘public lands of the state” and 
is not within the provisions of a stat- 
ute conferring certain powers on the 
commissioners of the general land of- 
fice. Harris v. State, 122 Okl. 271, 254 

963 


Pr , 

[k] In Pennsylvania the duties of 
the board of property involve some 
discretion, but the board is not a ju- 
dicial tribunal, it may assist incom- 
plete titles by correcting errors and 
the like, and its jurisdiction is pri- 
marily restricted to imperfect titles 
from the commonwealth; but, once 
a patent issues, disputes over it must 
find settlement in the courts. Zeller 
vy. American International Corp., 271 
Pa. 472, 114 A 778. ets 

[1] In Texas (1) a commissioner 
of the land office, has no authority ex- 
cept that conferred on him by _ law. 
State’ v. Post, (Civ. A.) 169 Sw 401 
[cert questions answered 106 Tex. 468, 
169 SW 407, and rev on other grounds 
106 Tex. 500, 171 SW 707]. .(2) The 
power conferred on him by Acts 20th 
Leg. c 115, to have lands resurveyed, 
does not authorize him, by approving 
erroneous surveys, to change the lines 
and corners of patented surveys So as 
to include additional land. State v. 
Post, supra. 

74. See constitutional and statuto- 
ry provisions; and cases infra this 


note. 

[a] Setting aside decisions.—The 
land department cannot set aside its 
final decisions, which terminate its 
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tion; Quantity. 


jurisdiction. Hunt v. Schilling, 27 
Ariz. 235, 232 P 554 [den reh 27 Ariz. 
229) POON, 

[b] Judicial review of decisions.— 
(1) In Arizona acts of the land de- 
partment of an administrative or leg- 
islative character are not subject to 
judicial review. Davis v. Campbell, 23 
Ariz. 77, 206 P1078. (2) In Washing- 
ton a question of fact determined by 
the state land commissioner is not 
within the province of a court to re- 
view. Williams Fishing Co. v. Sav- 
idge, (Wash.) 284 P 744. (3) The 
district court is without jurisdiction 
of appeals from the board of land 
commissioners unless within the pro- 
visions of the governing statute 
(Comp. St. [1920]-§ 753). State. v. 
Park County Fifth Judicial Dist. Ct., 
38 Wyo. 427, 267 P1060. (4) The de- 
termination as to the classification of 
certain lands was within the discre- 
tion of the land commissioner, and in 
an action to set aside a certificate of 
sale, the evidence was insufficient to 
show that the land commissioner had 
made such mistake in classifying the 
land involved as to indicate bad faith 
either on his part or on that of the 
appraisers. State v. Skelton, 167 
Minn, 159, 208 NW 660. 

75. See constitutional and statuto- 
ry provisions; and cases infra this 
note. 

[a] Expenses, salaries, and ac- 
counting for proceeds.—(1) The word 
ag | ,’ as used in Const. art 9, § 9, 
providing for payment of salaries and 
expenses of the state board of land 
commissioners out of the income of 
the board, when construed in connec- 
tion with Rev. St. (1908) §§ 5172, 5194, 
5195, 5198, providing for the disposi- 
tion of the moneys received from state 
land, ete., means only the fees collect- 
ed by-the board under § 5172 and not 
the receipts from sales, interest, rents, 
or royalties of state land. In re State 
Land Bd. Comrs., ete., Salaries, 55 
Colo. 105, 133 P 140. (2) Acts (1900) 
C7318 (CoderPub: (Civ. Ls art 54 8) 23) 
providing that treasurer of state shall 
pay back to commissioner of land of- 
fice twenty five per cent of moneys 
received from him, is violative of 
Const.'art 7 § 45, providing that com- 
missioner shall semiannually report 
all fees to comptroller of treasury, 
and void. McMullen v. Shepherd, 133 
Md. 157, 104 A 424. 

76. Peo. vy. California Fish Co., 166 
Cal. 576, 138 P 79; State v. Hoover, 19 
Ida. 299, 113 P 455; Van Dusen Inv. 
Co. v. Western Fishing Co., 63 Or. 7, 
124 P 677, 126 P 604. See Knight v. 
Haight, 51 Cal. 169. . 

[a] Repeal of statute authorizing 
sale.-—Where no valid contract for the 
sale of public lands has been entered 
into between the'state and a purchas- 
er, and no right has vested in the lat- 
ter, the withdrawal of the land from 
sale by repeal of the statute authoriz- 
ing sales or otherwise precludes the 
government officers from_ transfer- 
ring title. Messenger v. Kingsbury, 
LS Calv6i1,.112 2.65: 


77. Roseberry vy. Hollister, 4 Oh. 
St. 297. 

78. See cases infra this note. 

[a] In California (1) where lands 


are devoted to:some special public 
use by legislative authority, they are 
not included in general statutes con- 
cerning disposal of public lands. Mc- 
Neil v. Kingsburg, 190 Cal. 406, 213 P 
50. (2) In the absence of statutory 
authorization, an undivided interest in 
land held by the state cannot be sold. 
Leet v. Black, 50 Cal. 84. 
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sequent bona fide purchaser of the same land, with- 
out notice, who records his deed before the prior 
purchaser, obtains no title thereby.77 

[§ 584] 4. Land Subject to Disposal or Acquisi- 


Only such lands and such quantities 


may be disposed of by, or acquired from, the state 

as are within the statutory or constitutional provi- 

sions authorizing disposal or acquisition.7§ 
Reservation or withdrawal of land from sale. 


The 


[b] In Kansas (1) Rev. St. 72—2128 
does not authorize the state to sell 
land for the school fund, which is not 
in the abandoned bed of a navigable 
stream, between the meandered lines 
of such stream, as shown by the Unit- 
ed States survey thereof. Pessemier 
v. Hupe, 121 Kan. 511, 247 P 435. (2) 
In order that an island may be dis- 
posed of as school land, it must be one 
of a permanent character, unsurveyed 
by the federal government, lying be- 
tween the meander lines of the Arkan- 
sas River, to which the sovereign pro- 
prietorship of the state could attach, 
so that it might be acquired by plain- 
tiff as state school land. Warner v. 
Snook, 107 Kan. 345, 191 P 289. (3) 
For islands subject to disposal for the 
school fund under L. (1913) ¢ 295, now 
repealed see Corbett v. Cohen, 100 Kan. 
348, 164 P 264; Adams v. Roberson, 
97 Kan. 198, 155 P 22; Means v. Ken- 
nedy, 97 Kan. 29, 154 P 245. 

[ec] Im Kentucky (1) the purpose 
of the statutes authorizing the entry 
of lands was to secure the settling 
and improving of the vacant lands. 
War Fork Land Co. v. Llewellyn, 199 
Ky. 607, 251 SW 663. (2) Under St. 
§ 4704 (Russell St. § 2758a3), provid- 
ing that none but vacant land shall be 
subject to appropriation and that 
every entry, Survey, or patent made or 
issued under this chapter shall be 
void, so far as it embraces land previ- 
ously entered, surveyed, or patented, 
land is vacant at the time of entry 
thereon where, prior thereto, a survey 
had been made and adjudged void ina 
suit, and the judgment remained un- 
appealed from and in no way modified. 
Collinsworth v. Bevens, 125 SW 1060. 
(3) Under a warrant for public land, 
calling for vacant and unappropriated 
land in a certain county, the holder is 
not authorized either to take land 
already patented or land held adverse- 
ly by some one else. Slone vy. Hall, 145 
Ky. 2382, 140 SW 188. (4) In order 
that a survey or entry may prevent 
the making of a subsequent valid en- 
try, survey, or patent, the first entry 
or Survey must bea valid one. Combs 
v. Adams, 182 Ky. 792, 207 SW 691. 
(5) Lands which, at the time of an 
attempted entry, were actually held 
by a. person under color of title by vir- 
tue of a deed conveying them to such 
person to a boundary defined by mark- 
ing on the trees were not “vacant 
lands” which plaintiff was entitled to 
enter under St. § 4704, even though 
such person’s predecessor in title had 
never acquired title from the state. 
War Fork Land Co. v. Llewellyn, ‘su- 
pra. (6) Where a person believing 
that he had actually surveyed an en- 
tire vacant area which he had previ- 
ously entered had possession of a part 
of the land entered, exclusive of the 
survey, and had repeatedly, openly, 
and continuously exercised acts of 
proprietorship indicating a purpose to 
become the owner in every sense, and 
the facts were known to another who 
attempted to survey and enter the 
lands not included in the above men- 
tioned survey, such other’s attempt to 
enter and appropriate such land was 
void, notwithstanding the first men- 
tioned person had never received a 
patent therefor. Bevins v. Collins- 
worth, 141 Ky. 423, 1384 Sw 441. (7) 
Under the act of 1815, land which was 
appropriated by another and which 
was not waste land could not be ac- 
quired. Ashley v. Buck, 9 Ky. Op. 606. 

{d] In Louisiana (1) Acts (1886) 
No. 21, providing that no purchase or 
entry of public lands belonging to the 
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authority of the state,*® exercised by the legisla- 
ture,°° to withdraw or reserve lands from sale has 
been recognized, and land expressly reserved from 
sale by act of the legislatifre cannot be legally sold 
or purchased,*! and a statute validating defective 
sales does not apply to such lands.*? 
have been exposed for sale, a withdrawal thereafter 


renders a subsequent sale void.*? 
Repeal of statutory grant. 


was given.®4 


[§ 585] 5. Who May Purchase or Acquire Land. 


state shall be allowed when they have 
been previously possessed, improved, 
or cultivated by one holding or claim- 
ing adversely to the party seeking: to 
purchase or enter them, is a prohibi- 
tory law. Wemple v. Albritton, 154 
La. 359, 97 S 489. (2) Under such 
statute ome in possession of land 
claimed under certificate of entry from 
the United States, after possession 
thereunder for many years, had a suf- 
ficient equitable title to attack the va- 
lidity of a patent from the state, 
granting such land to another person. 
Albritton v. Shaw, 148 La. 427, 87 S 
32. (3) Acts (1902) No. 124 § 1, as 
amended by Act (1906) No. 185, de- 
claring open for entry and sale all oth- 
er lands of the state, which were for- 
merly the beds of lakes or other bodies 
of water, and are now or may here- 
after become dry in whole or part by 
recession of the waters, does not au- 
thorize the sale of lands from which 
the waters of a lake have not re- 
ceded, and upon which they constantly 
encroach. State v. Sanders, 128 La. 
635, 54 S 1036. . : 

fe] In Maryland land which is par- 
tially cultivated may be “‘vacant land” 
within Code Pub. Gen. L, art 54 § 25, 
providing for issuance of a special 
warrant to survey vacant land, since 
the statute expressly recognizes that 
cultivated land may be vacant land. 
Di Legge v. Peper, 148 Md. 268, 129 A 
292 


{f] In Mississippi, in following an 
earlier decision, the supreme court 
refused to recognize the claim of the 
state that it was entitled to land by 
virtue of escheat under Code Annot, 
(1892) § 2564, because there had been 
an acquisition of an excessive quan- 
tity by collusion, but it expressly dis- 
approved such earlier decision. Wis- 
eonsin Lumber Co. v. State, 97 Miss. 
571, 54 S 247. 

{g] In Montana the word “town,” 
as used in Const. art 17 § 1, regulat- 
ing the size of lots in sales of state 
Jands within three miles of a town, in- 
cludes aggregations of houses and in- 
habitants on a platted town site, 
whether incorporated or not. Davis vy. 
Stewart, 54 Mont. 429, 171 P 281. 

[h] In North Carolina (1) it is es- 
sential to a valid entry under the stat- 
utes that the land should have been 
vacant and unappropriated at the time 
of the entry. Walker v. Parker, 169 
N.C. 150, 85 SE 306; Garrison v. Wil- 
liams, 159 N. C. 425, 74 SH 975. (2) 
Land is not vacant and subject to en- 
try where it has been granted by the 
state (Dew v. Pyke, 145 N. C. 300, 59 
SE 76), (3) regardless of who acquired 
title under the grant (Cape Lookout 
Land Co. v. Maxwell, 176 N. C. 140, 96 
SE 895). (4) Where public land entry 
was protested and land was found to 
have been previously granted by state, 
protestant’s failure to connect him- 
self with such grant did not make 
Jand vacant, unappropriated, and sub- 
ject to entry. Cape Lookout Land Co. 
v. Maxwell, supra. (5) A purchase 
under Act (1819) c 997, of land ac- 
quired by treaties with the Indians, 
gave to the purchaser paying the price 
the right of a purchaser, and the land 


A railroad company se- 
cures no right of way by constructing its road over 
lands of a state after the repeal of the act of the 
legislature by which a right of way over such lands 


PUBLIC LANDS 


Where lands 
state. ®® 


subject of the Chinese empire, if a bona fide resi- 
dent, may locate and purchase public lands of the 
An officer attached to a state land office 


[§§ 584-586 


The legislature has the right to prescribe who may 
become purchasers of state lands.*° Where the con- 
stitution gives to foreigners becoming bona fide resi- 
dents the same rights as citizens as to property, a 


cannot purchase public lands by entry at his own of- 


fice.87 


[§ 586] 6.*Proceedings To Sell Land or To Ac- 
quire Title; Entry and Survey. The legislature may 
preseribe what steps shall be taken by one desiring 


to secure title,** and the prescribed steps must be 


taken.*? 


was no longer vacant and subject to 
entry under Acts (1852) ¢c 119; Codec 
11. Anderson v. Meadows, 159 N. C. 
404, 74 SE 1019. (6) Under Revisal 
(1905) § 1693 subd 3, land in swamp 
of more than two thousand acres could 
not be granted. State Bd. of Educa- 
tion v. Roanoke R., ete., Co., 158 N. ©. 
313, 73 SE 994. (7) A swamp, empty- 
ing its waters into another swamp, 
was not one swamp within statutory 
provisions for entry on land in a 
swamp not exceeding two thousand 
acres. Beer v. Whiteville Lumber Co., 
170 N. C. 337, 86 SH 1024 (by Cypress 
& Seven Creeks separate swamps). 
(8) After lands under water were re- 
claimed, it could not, by reason of a 
prior grant for wharves, under Acts 
(1854-1855) ¢ 21, in Revisal (1905) § 
1693, be held, in the absence of evi- 
dence, that they were not subject to 
entry. Atlantic, ete., R. Co. v. Way, 
TOSRN Ce be Some By wae 

79. 'McGlothlin v. Shreveport, 160 


La. 101, 106 S 708. 

80. Messenger v. Kingsbury, 158 
Cal. 611, 112 P 65; State v. Wenzel, 
55 Nebr. 210, 75 NW 579. 

fa] Tllustration.—L. (1897) ¢ 71 § 
1 withdrew the privilege extended by 
L. (1879) p 110 to lessees of school 
lands of purchasing the same at pri- 
vate sale. State v. Wenzel, 55 Nebr. 
210, 75 )NW 579) 

81. O’Neal v. Kirkpatrick, 5 Wall. 
(U. S.) 791, 18 L. ed. 606; Peo. v. Cali- 
fornia Fish Co., 166 Cal. 576, 188 P 


79; Klauber v. Higgins, 117 Cal. 451, 
49 P 466. See Williams v. San Pedro, 
153 Cal. 44, 94 P 234 (certificate of 


purchase of reserved lands was void). 

82. Peo. v. California Fish Co., 166 
Cal. 576, 138 P 79; Klauber v. Higgins, 
117 Cal. 451, 49 P 466. 

83. McPhillips v. New York Tel. 
Co., 195 App. Div. 648, 187 NYS 183. 

84. Roberts v. Missouri, etc., R. Co., 
43 Kan. 102, 22 P 1006 [rev on other 
grounds 152 U. S. 114, 14 SCt 496, 38 
Ee ed. 377]. 

85. State v. Nashville 
Humphr. (Tenn.) 157. 
infra this section. 

[a] Corporations.—(1) The legis- 
lature has the constitutional power to 
exclude corporations from becoming 
purchasers .of the public domain. 
State v. Nashville Univ., 4 Humphr. 
(Tenn.) 157. (2) The words “citizens” 
and “persons,” within Revisal (1905) 
§ 1692, providing that any “citizen” of 
the state and “persons’’ who shall have 
come into the state may enter land and 
acquire state land, do not include cor- 
porations. Wallace v. Moore, 178 N. C. 
114,100 SH 287. (3) But in some juris- 
dictions a corporation may purchase 
state land under a statute restricting 
the right to citizens. Beaver Lumber 
Co. v. Barker, 74 Or. 535, 146 P 88, 

[b] Preémption rights.—Parties 
not settling on land for agricultural 
or homestead purposes cannot claim 
preémption rights (Acts [1886] No. 21 
§ 5). heriot v. Caffery, 160 La. 78, 
106 S 700; Theriot v. Caffery, 160 La. 
72, 106 S 698. 

[ec] Preferential right to possessor, 
—(1) A county, selling an island con- 
veyed to it by the state, need not give 


Univ., 4 
And see cases 


In some states statutory provision is made 


one in possession preferential right of 
purchase. Hecker v. Bleish, 319 Mo. 
149, 3 SW (2d) 1008. (2) A person 
who, as tenant of a patentee, has rec- 
ognized the claim of the patentee un- 
der the patent cannot claim any pref- 
erence as an actual settler to a patent 
under laws in existence in 1883. Kel- 
sey v. Long, 13 Ky. Op. 1121. 

[d] Death of dconee.—Under the 
Arkansas statutes, the right to per- 
fect a donation and to submit final 
proof on the death of the donee is ex- 
tended to the widow in her own right 
as an original donee; and, on her 
making final proof, she is entitled toa 
deed in her own right and as her in- 
dividual property, which she may 
alienate as her separate estate. Pear- 
son v. Goodwyn, 95 Ark. 332, 129 SW 
795; McCracken vy. Sisk, 91 Ark. 452, 
121 SW 725. 

[fe] Unlawful entry.—One who, by 
breaking or opening the fence of an 
actual lawful settler upon state lands, 
makes an unlawful entry thereon, ac- 
quires no rights or privileges under 
Acts (1886) No. 21 p 31, relating to 
settlers on state lands and regulating 
the duties of the register of the state 
land office with reference thereto, and, 
having himself no rights in the prop- 
erty, has no standing to question the 
title which the actual possessor under 
the statute in question may have ac- 
quired. Darby v. Emmer, 120 La. 684, 
45 S 548. : 

[f] Assignment of right to pur- 
chase state land does not of itself 
raise a presumption of fraud, and 
where a certificate of assignment, pro- 
cured from the entry taker by fraud, 
was duly recorded, the subsequent 
purchasers from the assignee, who 
took without notice of fraud and for 
value, were bona fide purchasers, they 
not being charged with any construc- 
tive notice of the fraud. Phillips v. 
Buchanan Lumber Co., 151 N. C. 519, 
66 SE 603. 

[g] Rights of settler.—A settler on 
vacant land who has clearéd only a 
few acres of a one hundred-acre 
tract and inclosed none of it, having 
taken no steps to complete or secure 
his rights to notice under St. § 4703, 
has only a personal right to remain on 
the land, which he cannot sell, assign, 
or convey. Gatliff v. Carson-Muse 
Lumber Co., 169 Ky. 810, 185 SW 110. 
See Patrick v. Barr, 3 Ky. Op. 589 
(squatter acquires no possessory right 
beyond his improvements). 

{h] Where one makes entry upon 
land as a trustee, the court will exe- 
cute the trust, under the statutes. 
Wallace v. Moore, 178 N. C. 114, 100 
SE 237. 

86. State v. Preble, 18 Nev. 251, 2 
P 754, 

87. Massey v. Smith, 64 Mo. 347. 

88. Blakeley v. Kingsbury, 6 Cal. A. 
707, 98 P 129; State v. Crandell, 144 
La. 21, 80 S 185 [writ of error dism 
254 U. S. 612 mem, 41 SCt 61 mem, 55 
L. ed. 437 mem]. 


89. See cases infra this note; and 


§ 648. 

[a] Application for purchase.—(1) 
Act (1880) No. 75 §§ 8, 4, 5 (Rev. St. § 
2930) make it absolutely essential that, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 586] 


for a proceeding by the state for the sale of certain 


lands.°° 
Entry and survey.®! 


an application for the purchase of 
public lands of state should describe 
the land desired to be purchased by 
section, or part of section, township, 
and range. State v. Crandell, 144 La. 
21, 80 S 185 [writ of error dism 254 
U. S. 612 mem, 41 SCt 61 mem, 55 L. 
ed. 4837 mem]. (2) An application to 
purchase public lands, which had nev- 
er been officially surveyed and plat- 
ted, did not conform to the statutory 
requirements although accompanied 
by a deposit of fifteen thousand dol- 
Jars to cover the price, and secured to 
applicant no right whatsoever. State 
v. Crandell, supra. (3) Acts (1908) 
No. 215, providing that applications 
for purchase of public lands now on 
file with the register of the state land 
office to which certificates of entry 
have not issued be declared null and 
void, did not apply where entry had 
been completed before the passage of 
the act, where all the provisions re- 
quired of the entryman had been per- 
formed and nothing remained to be 
done except the issuance of a patent 
by the register. State v. Grace, 129 
La. 694, 56 S 641. 

[b] Notice to settler.—(1) “Actu- 
al settlers,’ as used in Gen. St. p 109 
§ 2, requiring that an actual settler 
on vacant or unappropriated land shall 
be given notice that another person 
intends to appropriate such land, did 
not include one who only made a small 
clearing on unappropriated land and 
cut a few logs thereon. McQuady v. 
Mattingly, 12 SW 758,11 KyL 600. (2) 
The acts of building a cabin on land 
for a person’s own use, and clearing 
the land, constituted such person an 
actual settler. Hays v. Bryan, 7 Ky. 
Op. 172. (3) Under St. § 4703, provid- 
ing that an actual settler on vacant 
and unappropriated land must be giv- 
en notice of another’s intention to 
locate, one who lives in a house ona 
one hundred-acre tract, having cleared 
a few acres around the house, is en- 
titled to the notice, but failure to give 
notice does not make a subsequent 
patent void as to the whole. tract. 
Gatliff v. Carson-Muse Lumber Co., 
169 Ky. 810, 185 SW 110. 

[ec] Compensation for improve- 
ments.—Within the statutory provi- 
sion requiring a person who has ob- 
tained a donation to compensate the 
owner of improvements, ‘“improve- 
ment,’’ does not mean a general en- 
hancement of the value of the tract 
from the occupant’s operations. All 
works which are directed to the crea- 
tion of homes for families, or which 
are substantial steps toward bringing 
lands into cultivation, have, in their 
results, the specific character of im- 


provements. Simpson v. Robinson, 37 
Ark. 132. 
[d] A mere “warrant” locatable on 


any public land cannot be considered 
as the equivalent of a certificate of 
entry or receiver’s receipt showing 
that applicant has paid for a particu- 
lar tract of land and is entitled to a 
patent therefor. Frellsen v. Crandell, 
120 La: 712,.45.S 558. 

[e] Salt spring reservations.—As 
to proceedings to acquire rights in 
salt spring reservations in New York 
and rights acquired see Newcomb y. 
Newcomb, 12 N. Y. 603; Parmelee v. 
Oswego, etc., R. Co., 6 N. Y. 74 [aff 
vi stzne) ope MA 

{f] Im Kansas (1) where the in- 
struments to be filed by a settler in 
a proceeding under L. (1913) c¢ 295, 
now repealed, to acquire island school 
land, were in due form, the county 
elerk could not refuse to file them be- 
cause of extrinsic facts. Cain v. Kink- 
head, 92 Kan. 461, 140 P 1089. (2) 
Failure of the settler to comply with 
the statutory requirements justified a 
dismissal of the proceeding under 
such statute. Jensen v. Finnup, 100 
Kan. 457, 164 P 1071; Wilson v. Zuta- 
Vern, Vo Man, ols. Lose 281. (Co). Hor 
liability under bond given under such 


Where entry and survey are 
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statute see Cohen y. Corbett, 106 Kan. 
(SOLE Gy JERE NA: 

90. See statutory provisions. 

[a] In West Virginia (1) it is the 
duty of the state, in a proceeding 
brought under Code ec 105 §§ 1-22 
(secs. 4433-4454), to sell forfeited or 
unappropriated lands for the benefit 
of the school fund, to locate the lands 
proposed to be sold with reasonable 
certainty. State v. Snyder, 88 W. Va. 
451, 107 SH) 218 11@2) vIn “sucha “pro- 
ceeding, where the question is duly 
raised, the court should require the 
commissioner of school lands to locate 
the lands supposed to be sold with 
such certainty as to enable adverse 
claimants to determine whether the 
lands claimed by them are within the 
boundaries supposed to be sold. State 
v. Snyder, supra. (3) Forfeiture of a 
claimant’s title to land confers juris- 
diction to entertain such proceeding 
and authorizes the court to decide 
questions between conflicting claim- 
ants without cross pleadings. State 
v. Hicks, 75 W. Va. 767, 84 SE 928. 
(4) Where, pending proceeding, a new 
county is formed from the territory 
of a county in which the proceeding 
has been instituted, the commissioner 
of school lands of the new county may 
make the report in the suit which is 
contemplated by the provision of Code 
(1906) c 105 § 6, to the effect that 
lands in such commissioner’s county 
which are involved are not liable to 
sale as forfeited. State v. Reed, 72 
W. Va. 816, 79 SE 939. (5) A claim- 
ant who his not been made a party to 
such proceeding and who, under Code 
(1913) ¢ 105 § 6 (sec, 4438), files his 
petition in the proceeding need not 
make other claimants parties. State 
v. Hicks, supra. (6) Such claimant’s 
petition may be filed in court, at rules 
or before the commissioner to whom 
the cause is referred, and no process 
need issue thereon. State v. Hicks, 
supra. (7) A hearing of the matters 
raised by the report to the effect that 
lands involved are not liable to sale 
as forfeited and that they belong to 
certain persons, made by the commis- 
sioner, pursuant to Code (1906) ¢e 105 
§ 6, will not be delayed to enable a 
formal party to the cause, claiming 
the right to redeem, to contest the 
same, where the matters are the same 
as those already presented, and as to 
which he has had ample time to pre- 
sent his case. State vy. Reed, supra. 
(8) Where it appears by such a report 
that certain forfeited lands involved 
in the suit have been granted by the 
state to another, and that there has 
been no subsequent forfeiture, the suit 
may properly be dismissed as to such 
lands. State v. Reed, supra. (9) In 
a proceeding to sell’ waste and unap- 
propriated lands for the benefit of the 
school fund, it is ‘not error to refer 
the cause before evidence, although 
defendants have answered, alleging 
title, and denying that the land is 
waste and unappropriated, at least 
where the answers were not specific 
or were equivocal and the adjoining 
boundaries were doubtful or in dis- 
pute. State v. Moore, 71 W. Va. 285, 
76 SE 461. (10) One seeking the re- 
demption of forfeited land in the pro- 
ceeding in question must prove that 
when his land became vested in the 
state he held a good and valid title, 
legal or equitable, superior to that of 
any other claimant, whether the state 
or an individual. Ahner vy. Young, 84 
W. Va. 336, 99 SE 552. (11) Money 
paid into court in such a proceeding 
pursuant to Code (1913) ec 105 § 17 
(sec. 4449), for redemption of forfeit- 
ed land, under a decree subsequently 
reversed, should be refunded. State 
v. King, 76 W. Va. 10, 84 SH 902. (12) 
In such case the money will be re- 
turned without interest unless it has 
been loaned and produced interest. 
State v. King, supra. (13) In the 
proceeding in question the court has 
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necessary. for the acquisition of land there must, of 
course, be due entry and survey.*? 
entry, to be valid and effective, must give the situa- 


In general, an 


jurisdiction to determine finally all 
matters affecting title to lands alleged 
to have been forfeited for nonpayment 
of taxes, and the adjudication binds 
all parties and their privies. William 
James Sons Co. v. Hutchinson, 79 W. 
Va. 389, 90 SH 1047. (14) In such a 
proceeding the court has no jurisdic- 
tion, under Code (1913) c 105 § 13, 
where there has been no misconduct 
or abuse of process by defendants, to 
adjudge costs or any part thereof 
against defendants. State v. Moore, 
17 W. Va. 325, 87 SE 367. (15) A de- 
fendant named in the state’s bill in 
such a proceeding, when duly served, 
is bound by the final decree, and can- 
not have it set aside at a subsequent 
term, except for error apparent on the 
record such as would justify reversal 
on appeal. State. wv. Hicks, supra. 
(16) A decree entered by consent of 
the commissioner of school lands on 
behalf of the state and the claimants 
of the forfeited land, for the sale of 
land providing certain exceptions 
therefrom in favor of junior claim- 
ants, is binding on the former claim- 
ants and on the purchaser. State v. 
Taylor, 73 W. Va. 262, 80 SH 346. (17) 
A decree of dismissal in a suit for the 
sale of lands as forfeited for the 
school fund, which was based on a 
report that lands were not subject to 
sale as forfeited lands, made by the 
commissioner of school lands pursu- 
ant to the latter provision of Code 
(1906) ec 105 § 6, and which actually 
excluded lands from the cause, was 
not a mere retraxit, which could not 
be made over objection of a claimant 
of leave to redeem, but an adjudica- 
tion under § 6, although it recited that 
it was entered on motion and by con- 


sent. State v. Reed, supra. 

91. Land subject to entry see su- 
pra § 584. 

92. See cases infra this section; 
and § 648. 

[a] In Kentucky (1) an “entry” 


has been defined as a description of 
the land entered for a survey for a 
patent, made in the office of the county 
surveyor by one having authority by 
virtue of a warrant or order of the 
county court, authorizing him to ap- 
propriate a certain quantity of vacant 
lands of the county. Stephens v. Ter- 
ry, 178 Ky. 129, 198 SW 768. See May 
v. Hamilton, 13 Ky. Op. 479 (as to rule 
governing inquiry into irregularity of 
entry). (2) Under St. § 47038, entries 
and surveys of public lands recorded 
in the county surveyor’s records are 
valid if made by virtue of land war- 
rants issued by the county court, and 
invalid if not so made. Mason y. Fu- 
son, 171 Ky. 111, 186 SW 891 [reh den 
171 Ky. 472, 188 SW 464]. (38) En- 
tries, Surveys, or patents are invalid 
as to “lands previously entered, sur- 
veyed, or patented,’ under St. § 4704, 
only where previous entry and survey 
are subsisting legal entries and sur- 
veys. Bryant v. Meadors, 183 Ky. 651, 
LILO Wie VET. (4) A later survey 
which included land in question con- 
trols over prior survey which did not 
include it. Holliday v. Tennis Coal 
Cox 2hoskyi5 51, 236 SW iis. «pr Lhe 
county court, being a court of record, 
warrants can be issued only by order 
of the court. Mason vy. Fuson, supra. 
(6) Where two surveys lapped, an en- 
try outside of the interference by one 
claiming under the junior survey did 
not extend over the interference. Ad- 
ams v. Mineral Dev. Co., 116 SW 246. 
(7) Under St. §§ 4702-4704 (Russell 
St. §§ 2758a1-2758a3), neither the en- 
try nor the survey passes the legal ti- 
tle from the state, but vests in the ap- 
propriator only an inchoate right on 
which a subsequent legal title may be 
erected, and is effective to withdraw 
the land from further appropriation. 
Bevins v. Collinsworth, 141 Wy. 423, 
134 SW 441. .(8) The inchoate title 
was not destroyed by neglect to carry 
the entry and survey into grant, but, 
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tion of the land it calls for with such definiteness 
that one may, with reasonable diligence, be able to 
find the land for which the entry is made.®? 
some statutes it was not necessary for a person per- 


on the contrary, was protected from 
subsequent entry by a statute declar- 
ing a subsequent entry void. Walters 
v. Preston, 2 Ky. Op. 129. (9) An en- 
try and survey, not carried into a 
grant, may be attacked collaterally 
when offered under St. § 4704, to in- 
validate a patent issued by the com- 
monwealth. Mason v. Fuson, 171 Ky. 
472, 188 SW 464. (10) Where there 
has been a failure to comply with the 
terms of curative acts, no benefits can 
be claimed under such acts. Bryant v. 
Hamblin, 183 Ky. 716, 210 SW 786; 
Stephens vy. Terry, supra; Bryant v. 
Kentucky Lumber Co., 144 Ky. 755, 
139 SW 1089. 

{b] In Maryland, under a rule of 
the land office requiring the surveyor 
in executing a special warrant to 
measure every line, the surveyor need 
not actually measure every line at the 
time of the execution of any particu- 
lar warrant, but it is sufficient if the 
lands have been actually measured 
by him at some time. Manor Min., 
ee Co. v. Sincell, 121 Md. 360, 88 A 

5% 

[ec] In North Carolina an entry 
gives an equity or inchoate right to 
eall for a grant, which may be devest- 
ed by a subsequent entry laid and 
grant issued thereon before the grant 
based on the first entry is taken out, 
if the senior grantee had no notice of 
the first entry. Dew v. Pyke, 145 N. 
C. 300, 59 SE 76. 

{[d] In Pennsylvania (1) a descrip- 
tive warrant and payment of part of 
the purchase money gives an equita- 
ble interest in the land. Winning v. 
Frantz, 67 Pa. Super. 592. (2) A, sub- 
sequent survey cannot affect a prior 
one regularly made and _ returned. 
Winning v. Frantz, supra. (3) A sur- 
vey which included within its lines 
lands which already had been settled 
and occupied by one other than those 
claiming under the survey was void 
only as to the land so occupied and 
settled. Horner vy. Thompson, 51 Pa. 
Super. 298. (4) Unreasonable delay in 
making a return of a survey under a 
warrant resulted in a loss of priority 
over a later warrant under which an 
earlier return was made. Reed v. 
Fohr, 35 Pa. Co. 82. 

[e] In Tennessee (1) where sur- 
veys of state land entries had been 
made by competent authority, a subse- 
quent entryman could not object there- 
to, more than fifty years afterward, 
on the ground that the lines had not 
been run correctly. Breckenridge 
Cannel Coal Co. v. Scott, 121 Tenn. 
88,114 SW 930. (2) While an original 
entryman may compel the surveyor so 
to run the lines as to include the 
acreage, if there is vacant land which 
might be included in the survey suffi- 
cient to make up a shortage (Brecken- 
ridge Cannel Coal Co. v. Scett, supra), 
(3) where a survey containing an in- 
sufficient amount of land was not ob- 
jected to by the entryman for whose 
benefit it was made, a subsequent en- 
tryman could not object that the orig- 
inal one might at same time thereafter 
exercise his right to relief by manda- 
mus (Breckenridge Cannel Coal Co, v. 
Scott, supra). 

Entry in proceedings for acquisition 
of public lands of United States see 
supra § 57 et seq. 

93. Combs v. Adams, 182 Ky. 792, 
207 SW 691; McNeel v. Herold, 11 
Gratt. (52 Va.) 309. 

[a] Entry held void or insufficient 
as notice for uncertainty or vague- 
ness.—Stephens v. Terry, 178 Ky. 129, 
198 SW 768; Wallace v. Barlow, 165 
N. C. 676, 81 SE 924; Lovin v. Carver, 
150 N. C. 710, 64 SE 775; Call v. Rob- 
inett, 147 N. C. 615, 61 SE 578. 

[b] Entry held sufficient.—Cain v. 
Downing, 161 N. C. 592, 77 SE 764; 
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Under 


eg v. Robinett, 147 N. C. 615, 61 SH 

[ec] Effect of general or insufficient 
description.—(1) Entry may be in 
terms of general description if entry- 
man subsequently identifies the land 
by survey before rights of others in- 
tervene. Cain v: Downing, 161 NaC. 
592, 77 SE 764. (2) An entry, void as 
against subsequent enterers or pur- 
chasers for uncertainty of the de- 
scription, may nevertheless be suffi- 
cient to sustain a grant issued upon 
a subsequent definite location by a 
survey aS against the state. Cain v. 
Downing, supra; Lovin v. Carver, 150 
N. C. 710, 64 SE 775. (3) After the 
survey and issuance of a grant by the 
state, the grant is not open to col- 
lateral attack by a subsequent claim- 
ant on the ground that the survey was 
uncertain. Call v. Robinett, 147 N. C. 
615, 61 SE 578. (4) But if the entry 
is so vague that it does not give no- 
tice of boundaries, a survey which 
does not mark lines or fix boundaries 
does not render the entry effective. 
Lovin vy. Carver, supra. 

[d] Im Tennessee (1) in relation to 
specialty, entries of public lands are 
divided into three classes (Southern 
Coal, ete., Co. v. Schwoon, 145 Tenn. 
191, 239 SW 398); (2) special, which 
includes those which for locality con- 
tain references to historical, tradi- 
tional, or well-known places, and 
which require no auxiliary proof, since 
the court can take judicial notice of 
the places (Southern Coai,’ete., Co. v. 
Schwoon, supra); (3) vague entries, 
which are thosé possessing no call for 
specialty or requiring more than rea- 
sonable exertions to ascertain such 
specialty, and which cannot be made 
good by extrinsic proof (Southern 
Coal, ete., Co. v. Schwoon, supra); (4) 
and indifferent entries, which may be 
made special or vague by the proof in 
the case as to-whether the places 
called for are located on the ground, 
and are sufficiently described and 
well-known to be ascertainable by rea- 
sonable industry by those acquainted 
in the neighborhood (Southern Coal, 
etc., Co. v. Schwoon, supra). (5) An 
entry of public lands, to be special, 
must in some part of it refer to some- 
thing from which the land can be as- 
certaified with reasonable industry by 
those acquainted in the neighborhood. 
Southern Coal, ete., Co. v. Schwoon, 
supra: McEwen v. Thomas Coal, ete., 
Co,, 125 Tenn. 694,148 SW 222. (6) 
The purpose of a special entry is, not 
only to enable the surveyor properly 
to survey the land, but also to afford 
notice to subsequent entrymen. 
Southern Coal, ete., Co. v. Schwoon, 
supra. (7) An ‘entry is not special 
merely because the beginning point is 
definitely located, but it must also 
contain directions for its location with 
reference to the beginning point either 
by restriction or by operation of law, 
so that it will afford notice to subse- 
quent enterers.’ Southern Coal, etce., 
Co. v. Schwoon, supra. (8) An entry 
of public lands, not containing a call 
which will make it special, is not made 
special by a survey (Wood vy. Sewanee 
Coal, etc.;, Co., 127 Tenn.*36, 152, Sw 
1032; McEwen v. Thomas Coal, etc., 
Co., supra); (9) nor in general is it 
made special by call in an entry for 
another survey (Wood v. Sewanee 
Coal, ete., Co., supra). (10) Defect in 
description, necessary to make an en- 
try of public state lands special, can- 
not in general be aided by extrinsic 
proet. McEwen v. Thomas Coal, ete., 
Co., Supra. (11) Where claimants of 
a grant contended that the entry 
should be held special to the extent 
that the grant covered the same lands, 
the burden was on them to show what 
part, if any, of the lands granted were 
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sonally to appear in order to make an entry. 

[§ 587] 7. Terms and Conduct of Sale; and En- 
forcement of State’s Claim. 
of sale are frequently regulated by statute,®® and 


The method and terms 


contained in the entry, and they can- 
not recover any of the lands on the 
strength of the entry in the absence 
of such showing. Southern Coal, etc., 
Co. v. Schwoon, supra. (12) The va- 
lidity of entries on the so-called check- 
erboard system, one entry built on 
another, a third on the second, etc., 
has been recognized (Dunlap v. Saw- 
vel, 142 Tenn. 696, 223 SW 142; 
quatchie, etc., Coal, ete., Co. v. Ten- 
nessee Coal, etc., R. Co., 131 Tenn. 221, 
174 SW 1122; Breckenridge Cannel 
Coal Co. v. Scott, 121 Tenn. 88, 114 
SW 930); (13) provided the initial en- 
try, on which the iocative calls in the 
subsequent entries depend, was a spe- 
cial entry (McEwen v. Thomas Coal, 
etc., Co., supra). (14) In such case, 
where the initial entry was a special 
entry, all the other entries dependent 
thereon are thereby made special en- 
tries. Dunlap v. Sawvel, supra. (15) 
Where an entry of public lands calls 
for, as a beginning point, a corner of 
a preceding entry, any presumption 
that the preceding entry is a well- 
known tract of land, with the result 
of making the entry containing such 
call special, cannot be indulged, where 
it is shown that all the entries were 
part of a checkerboard system, and 
that the initial entry was not special. 
McEwen v. Thomas Coal, ete., Co., su- 
pra. (16) The specialty of an entry 
on public land may be shown by proof 
that it was part of a series of entries 
made together, thus communicating 
with the first entry, which is special 
by beginning at a well-known point. 
Breckenridge Cannel Coal Co. v. Scott, 
supra. (17) In such case, where the 
series of connected entries were locat- 
ed by the same persons, any person ex- 
amining the entry books would be 
bound to run back to the original en- 
try, and was charged with notice 
thereof. Breckenridge Cannel Coal 
Co. v. Scott, supra. (18) Where an 
entry is indifferent, the burden on the 
party claiming under it to introduce 
evidence which will definitely locate 
the land is met by the official plat and 
certificate of survey, which show the 
objects called for, and which are suffi- 
cient in the absence of evidence to the 
contrary to raise the presumption that 
such objects existed and were well 
known in the neighborhood. Southern 
Coal, ete, Co. v. Schwoon, supra. (19) 
An entry is not invalid because a por- 
tion of the land located extends into 
another county. Breckenridge Cannel 
Coal Co. y. Scott, supra. (20) Entry 
special see Hilton v. Anderson, 149 
Tenn. 622, 261 SW 984; Southern Coal, 
ete., Co. v. Schwoon, supra; Mciiwer 
v. Thomas Coal, etce., Co., 
Breckenridge Cannel Coal Co. v. Scott, 
supra. (21) Entry not special see 
Southern Coal, ete, Co. v. Schwoon, 
supra; Sequatchie, ete., Coal, etc., Co. 
v. Tennessee Coal, etc., R. Co., supra. 
(22) Entry indifferent see Southern 
Coal, ete., Co. v. Schwoon, supra. (22 

Iuntries insufficient. Southern Coal, 
etc., Co. v. Schwoon, supra. (24) Pri- 
ority of grant as dependent on special 
entry see supra § 590. (25) Relation 
back of grant as dependent on special 
entry see infra § 592. 


94. Sage v. Dayton Coal, ete., Co., 
148 Tenn. 1, 251 SW 780. 
[a] Notice to agent,—The locator 


of public land for the entryman was 
his agent, so that the entryman and 
those claiming under him were 
charged with the locator’s knowledge. 
Breckenridge Cannel Coal Co. vy. Scott, 
121 Tenn. 88, 114 SW 930. 

95. See statutory provisions. 

[a]. Constitutional provision con- 
strued.—Within Const. art 9 § 8, pro- 


viding that state lands shall be held . 


in trust subject to disposal at public 
auction, an “‘auction sale’ is a sale 


For later cases, developments and changes in the law see cumulative Annotations, same litle, page and note number, 
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such statutory provisions must be complied with.** 
Under some statutes sales must be at publie auc- 
tion,” and any agreement to stifle competition or to 
chill bidding is a fraud which will render the sale 
Some statutes fix the time 
within which payment for the land shall be made,°® 
and others permit the officers in charge to sell land 


void or ineffective.’ 


on installments.+ 
Price of lands. 


by public outery to the highest bidder 
on the spot. Barber Lumber Co. v. 
Gifford, 25 Ida. 654, 139 P 557. 

96. Briggs v. Peo., 21 Colo. A. 85, 
TAS P12 72 

[a] Sale void for failure to adver- 
tise.—Briggs v. Peo., 21 Colo. A. 85, 
1248 P 27! 

[b] Mineral rights.—(1) A sale re- 
serving mineral rights is illegal under 
some statutes, and a certificate of sale 
issued pursuant to such sale is void. 
Smith v. State Land Comrs., 65 Colo. 
556, 176 P 292; Gunter v. Walpole, 65 
Colo. 234, 176 P 290. (2) So a provi- 
sion in a sale of state lands that no 
assignment of the coal rights therein 
shall be valid without the consent of 


the state board of land commissioners’ 


makes the.estate conveyed less thana 
fee, and one which the board had no 
power to grant, so that such sale is 
void. Cronk v. Shoup, 70 Colo. 71, 197 
P 756. (8) But a reservation in a sale 
of state land of a royalty to the state 
on all coal mined from the land is not 
an exemption from the estate, and 
does not destroy the fee conveyed so 
that it does not make the sale invalid, 
although only the sale of the fee was 
authorized. Cronk v. Shoup, supra. 
(4) L. (1917) e 134 § 18, validating 
purchases of state lands, containing a 
reservation of the rights to minerals, 
does not apply to a sale of such lands 
which did not reserve the mineral 
rights, but merely reserved a royalty 
on all coal mined therein, and prohib- 
ited the alienation of the mineral 
rights without the approval of the 
state board of land commissioners. 
Cronk v. Shoup, supra. 

[ec] Sale before survey. — Under 
Rev. St. (1919) § 7029 (Rev. St. [1909] 
§ 8032), providing that all lands 
formed by the abandonment of wa- 
ters from the beds of lakes and riv- 
ers or by the formation of islands are 
granted and transferred to the coun- 
ties in which located, a county is au- 
thorized to sell such lands before the 
same have been surveyed, in view 
of §§ 6994, 7030. Sexton v. Dunklin 
County, 296 Mo. 682, 246 SW 195. 

97. See statutory provisions. 

98. Hammond vy. Alexander, 31 Ida. 
791, 177 P.400; State v. Miller, 52 
Mont. 562, 160 P 513. 

[a] Invalid agreement. — Where 
the husband of the purchaser of pub- 
lic lands agreed with another bidder 
that one of them should bid and toss 
a coin to determine which should 
have the land, and after the prop- 
erty was knocked down the husband 
offered the other one hundred and 
fifty dollars for his chance, which 
was accepted, and the wife then made 
her check for one hundred and fifty 
dollars to the other bidder, such facts 
eonstituted an unlawful agreement 
and the purchaser could not maintain 
mandamus to compel issuance of a 
certificate therefor. State v. Miller, 
52 Mont. 562, 160 P 513. 

{b] Fraud affecting one of several 
purchases.—Where the purchaser of 
state lands in two parcels was guilty 
of fraud as to purchase of the first, 
but the second purchase revealed no 
fraud, such purchaser could maintain 
mandamus to compel issuance of cer- 
tificate for the second parcel. State 
wy. Miller, 52 Mont. 562, 160 P 513. 

99. See statutory provisions. 


A statute fixing a minimum price 
for certain lands is not a declaration that any one 
may buy them for that price, but presumptively 
means that a higher price may be in some eases 


PUBLIC LANDS 


demandable.? 


chase price. 


Enforcement of claim. 
pliance with statutes applicable to proceedings for 
the enforcement of the state’s claim for the pur- 
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There must be a due com- 


[§ 588] 8. Assertion of Claims and Contests.‘ 
The legislature has the right to prescribe how ad- 


verse claims to the same tract shall be determined,® 


authorized.® 


[a] Statute construed. — Under 
Code § 2766, providing that entries of 
land made in any one year shall be 
paid for on or before the 31st day of 
December in the second year there- 
after, and al] entries not thus paid 
for shall become void, the entry of 
land on Noy. 16, 1904 did not lapse if 
payment was made on Dec. 31, 1906, 
as the period for payment is com- 
puted from the year of the entry. 
Barker y. Denton, 150 N. C. 723, 64 
SE 774. 

1. See statutory provisions. 

[a] Lands to which statute ap- 
plicable.—Lands covered with timber, 
which timber had been previously sold 
by the state and the purchaser grant- 
ed a fixed period in which to enter 
upon the land and remove the tim- 
ber, is “timber land,’ under Rev. Code 
§ 1599, providing that timber lands 
belonging to the state may be sold 
by the state board of land commis- 
Sioners, at their option, upon pay- 
ment of installments. Pike v. State 
Land Comrs., 19 Ida. 268, 113 P 447, 
AnnCas1912B 1344. 

2. Potter v. State Land-Office 
Comr., 55 Mich. 485, 21 NW 902. 

3. See infra this note. 

[a] Foreclosure of lien.—Where 
the record of a suit recited that the 
state had filed a complaint to en- 
force a vendor’s lien upon certain 
described lands “in Columbia County, 
Arkansas,’ and the record shows that 
publication was made in Pulaski and 
Columbia Counties, but not in Oua- 
chita County, the court was without 
jurisdiction to render a decree against 
Jands in Ouachita County in view of 
the provisions of Kirby Dig. § 4848. 
Winn v. Campbell, 94 Ark. 338, 126 
Sw 1059. 

4. Incase of sale of lands granted 
to state by United States: 
School lands see supra § 193, 
Swamp lands see supra § 283. 

5. Blakeley v. Kingsbury, 
AOy So” Eisai: 

6. See statutory provisions; 
es infra this section; and § 648. 

[a] Nature of proceeding.—(1) A 
protest against an entry on land al- 
leged to belong to the state as au- 
thorized by Revisal (1905) § 1709 et 
seq is not a civil action to try title 
to land, but is a special proceeding 
under the entry laws to ascertain if 
the entryman, so far as the protestant 
only is concerned, is entitled to enter 
the land described in the entry. 
Walker v. Parker, 169 N. C. 150, 85 SH 
306; Bowser v. Wescott, 145 N. C. 56, 
58 SH 748. (2) So an unsuccessful 
protestant may, after grant issues, 
sue for the land and prove that the 
state had lost title by adverse pos- 
session, unless issue was joined and 
a judgment had which estopped him. 
Walker v. Parker, supra. (3) An ac- 
tion brought under Pa. Act April 3, 
1792 § 11 (3 Smith L. p 70), provid- 
ing for an hetion to determine prior- 
ity of right toa patent for “unknown” 
state lands, which, properly brought 
in the forrn of an action in ejectment, 
differs from ejectment in that plain- 
tiff is not required to show title in 
himself. Zeller v. American Interna- 
tional Corp., 274 Fed. 815 [aff 292 
Fed. 822]. 

[b] Status of protestant.—(1) A 


6 Cal. 


cas- 


and proceedings to determine a claim, to protest a 
public land entry, or to contest a grant, are usually 
In some states the protestant must 
allege facts which show a right to contest or pro- 


proceeding under Revisal (1905) §&§ 
1707-1709 is not a civil action in which 
the protestant has in all respects the 
status of plaintiff. In re Williams, 
146 N. C. 268, 59 SH 698. (2) A pro- 
testant, notwithstanding the with- 
drawal of his protest, remains a par- 
ty to the proceedings, and he may 
except to the form of, and ‘appeal 
from, the judgment rendered, as he is 
unquestionably bound by that judg- 
ment to the extent the court had pow- 
er to render it. In re Williams, supra. 

[c] Who may maintain proceed- 
ings.—(1) In North Carolina the 
right to protest an entry of public 
lands is given only to those claiming 
title to, or interest in, the land. 
Walker, v. Parker, 169 N. C. 150, 85 
SE 306; Wilson Lumber, etec., Co. v. 
Clarke, 152 NC 544, 67 SH 1057. (2) 
But where, in a proceeding under the 
entry laws to determine adverse 
claims to unappropriated state land, 
it was shown that the state, before 
claimant’s entry, had granted the 
land to another under whom protest- 
ant disclosed a bona fide claim of ti- 
tle, protestant was entitled to suc- 
ceed, although not making out, as 
required in ejectment, a perfect chain 
of title under such other. Caldwell 
Land, etc., Co. v. Coffey, 144 N. C, 560, 
57 SH 344, 

{d] Time for filing protest.—(1) 
Any person claiming an interest in 
the land covered by an entry must 
file his protest within the time speci- 
fied in the statutes. Walker v. Par- 
ker, L69" Ni C150; '850 SH) 306 C2)mSo; 
a code provision that no location of 
any land office warrant on land which 
shall have been settled five years pre- 
viously, on which taxes have been 
paid at any time within five years by 
the settler or any person claiming un- 
der him, shall be ‘valid, and any title 
of the commonwealth is relinquished 
to the person in possession under such 
settlement or payment, and authoriz- 
ing any person making such’ settle- 
ment and payment to have the land 
surveyed and prove the settlement 
and payment before the court of the 
county where the land lies, cannot be 
relied on to sustain a caveat by one 
who was not in possession of the land 
at the date of the caveatee’s loca- 
tion, and who has never obtained a 
court right thereto, nor taken any 
steps to acquire it. Minnick y. Woods, 
111 Va. 114, 68 SE 282. (3) Persons 
obtaining first legal entry were. en- 
titled to maintain caveat proceedings, 
under ‘Code Civ. Pract. § 473, to pre- 
vent issuance of patent to another. 
Wheeler vy. Collins, 222'Ky. 801, 2 SW 
(2d) 646. (4) A mere squatter cannot 
bring a possessory action against the 
state’s grantee. MeGlothlin Vv. 
Shreveport, 160 La. 101, 106 S 708. 
(5) A purchaser from commissioners 
of Atchafalaya Basin levee district 
of land donated to it by Act (1890) 
No. 97 may protect his title by stay- 
ing a sale of land by register of the 
land office under supposed authority 
of Act (1908) No. 215, although the 
act of conveyance from the state to 
the board may not have been executed. 
Atchafalaya Land Co. v. Grace, 143 
a. 637, 79) Sev7i3" 

[e] Conditions precedent. — (1) 
Under Code (1904) § 23812, providing 
that if a person not having posses- 
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test an entry,’ and the burden is upon him to prove 
the facts alleged;* but where the entry is challenged, 
the entryman must make good his claim of right to 
enter the land described in his entry.® 


sion shall locate a warrant on public 
land in the possession of another un- 
der color of title, without giving no- 
tice of his intention to the person in 
possession, as required by § 2311, the 
person having such possession and 
claim may locate a warrant on the 
land and file a caveat at any time be- 
fore the issuing of a grant to the per- 
son failing to give the notice, the per- 
son in possession cannot maintain a 
caveat on the ground of lack of no- 
tice without himself locating a war- 
rant on the land. Minnick v. Woods, 
111 Va. 114, 68 SE 282. (2) In North 
Carolina the statute contemplated 
that notice of entry should be posted 
not by the enterer, but by the entry 
taker, and that,protest should be filed 
within the ten days during which the 
notice of entry was posted, the pro- 
vision for filing protest being manda- 
tory, and a condition annexed to the 
right of protest, not a statute of lim- 
itation. Garrison v. Williams, 150 N. 
C. 674, 64 SW 783.° (8) Payment of 
eaution or composition money does 
not, as between applicant for a war- 
rant and the state, establish the re- 
lations of contracting parties; but 
such payment is necessary before the 
question whether a patent should be 
granted can be considered. Barton v. 
Swainson, 130 Md. 630, 101 A 607. 

[f] Effect of insufficient notice to 
show cause.—That a notice to show 
cause why an entry of land should not 
be declared void is insufficient is not 
ground for dismissal of a proceeding 
to determine adverse claims to unap- 
propriated land; but, the notice hav- 
ing been declared insufficient, it is the 
duty of the court to direct an alias 
notice to issue. Caldwell Land, etc., 
Co. v. Coffey, 144 N. C. 560, 57 SH 344. 

{g] Withdrawal of protest or non- 
suit.—(1) While, in a proceeding un- 
der Revisal (1905) §§ 1707-1709, a 
protestant may withdraw his protest 
(In re Williams, 146 N.C. 268, 59 SE 
698), (2) he cannot terminate the 
proceedings or avoid the effect of a 
judgment by submitting to a non- 
suit (In re Williams, supra). 

{h] Estoppel.—That the holder of 
a grant did not file a caveat to test the 
validity of a later grant, the entry 
for which was not special, but was 
earlier than a conflicting grant, in ac- 
cordance with Acts (1806) c 2 and 
Acts (1825) ¢ 22, did not preclude a 
subsequent attack. Sequatchie, etc., 
Coal, ete., Co. v. Tennessee Coal, etc., 
R. Co., 131 Tenn. 221, 174 SW 1122. 

[i] Statute not applicable.—(1) 
Under Civ. Code Pract. § 4738, a party 
in possession and claiming title to 
land, already appropriated, is not re- 
quired to follow the section before 
bringing suit in the circuit court 
to enjoin the issuing of a grant, 
as the section applies only to con- 
flicting claimants to vacant land. 
Daniel v. New Era Land Co., 137 Ky. 
535, 126 SW 108. (2) So the circuit 
court was without jurisdiction of 
caveat proceeding, where caveator 
claimed title under existing patents, 
since the land was not vacant and un- 
appropriated within the meaning of 
‘the code. Burchett v. Roop, 216 Ky. 
774, 288 SW 685. (3) Act March 16, 
1905 (Acts 29th Leg. c 29), prescrib- 
ing limitation within which any per- 
son claiming the right to purchase 
public free school lands shall sue 
therefor, does not relate to any land 
except public free school land. Mor- 
row v. Conoway, (Tex. Civ. A.) 157 
SW 430. 

Attacking validity of patent or 
grant after issuance see infra § 595. 

7. See cases infra this note. 

[a] Interest in land.—A protestant 
against a public land entry must state 
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in his protest that he claims an in- 
terest in the land, or the protest must 
be dismissed. Walker y. Parker, 169 
INDE Cr 150y 8d ro) 306, 

[bj] Name and _ description of 
grant.—A protestant against a. pub- 
lic land entry who claims that a 
grant has issued for the land covéred 
by the entry must name the grant 
and describe it with as much par- 
ticularity as he can. Cape Lookout 
Land Co. v. Maxwell, 176 N. C..140, 96 
SE 895; Walker v. Parker, 169 N. C. 
150, 85 SE 306. 

[ec] Adverse possession.—A pro- 
test against a public land entry may 
allege that the land was not vacant 
and unappropriated by reason of an 
adverse possession. Walker vy. Par- 
ker 7-169 NiiC. 15085 SE 306. 

8. Cape Lookout Land Co. vy. Max- 
well, 176 N. C. 140, 96 SE 895; Walk- 
er v. Parker, 169 N. C.,150, 85 SE 306. 

[a] Thus (1) a protestant against 
a public land entry, who claims title 
by adverse possession or accretion, 
has the burden of proving that title 
was so acquired. Cape Lookout Land 
Co. v. Maxwell, 176 N. C. 140, 96 SH 
895. (2) Where a protest against a 
public land entry alleges that the 
land was not vacant and unappropri- 
ated by reason of an adverse posses- 
sion, the burden is on protestant. 
Walker v. Parker, 169 N. C. 150, 85 
SE 306. 

[b] In a common-law action by a 
defeated applicant for a warrant to 
survey vacant land, plaintiff must 
show title in himself. Schoch v. 
American International Corp., 286 Pa. 
P81 d'33 Ar L5 5: 

9. Bowser v. Wescott, 145 N. C. 
56, 58 SE 748; Walker vy. Carpenter, 
144 N. C. 674, 57 SE 461. 

[a] Regularity of entry.—Under 
the entry laws (Revisal [1905] ¢ 37), 
claimant in an entry in a proceeding 
to contest his right has the burden of 
showing an entry in compliance with 
§ 1707, and that the lands he claims 
are vacant and unappropriated lands, 
and not embraced within the excep- 
tions in § 1698, since, under § 1709, 
when a protest is filed, claimant is 
not entitled to a grant under § 1713 
until his right to make the entry is 
sustained. Walker vy. Carpenter, 144 
N. C. 674, 57 SE 461. 

[b] Previous grant.—Where the 
protestant alleged that the state had 
issued a grant covering the land en- 
tered, the enterer had the burden of 
proving that the grant did not cover 
the land. Cape Lookout Land Co. v. 
Maxwell, 176 N. C. 140, 96 SE 895; 
Walker v. Parker, 169 N. C. 150, 85 
Sie 306. 

{c] In Kansas, in a contest under 
L. (1913) ec 295, now repealed, in re- 
spect of the purchase of island school 
land, the burden of proof was on the 
settler. Adams v. Roberson, 97 Kan. 
LO SSeS Oe 2:2, 

10. See cases infra this note. 

[a] Interest in land.—A caveator 
need not prove that he has any in- 
terest in vacant land, a patent to 
which is sought by another, it being 
sufficient if he shows that the state 
has no title. Linthicum y. Shipley, 
140 Md. 96, 116 A 871, 23 ALR 754. 

[b] Title of caveator.—On a ca- 
veat to an application for a grant of 
public land, founded on the better 
right of the caveator, he must re- 
cover on the strength of his own title, 
and not on the infirmity of the title 
of the caveatee. Minnick v. Woods, 
111 Va. 114, 68 SE 282. 

[ec] Ground of right. — Caveator 
against an application for a grant 
must state in his caveat the ground on 
which he claims the better right to 
the land in controversy, and will not 
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of other procedural matters which have arisen in 
proceedings of this kind, such as issues and proof,?° 
admissibility!! and sufficiency!? of evidence, trial,*? 


be permitted to abandon at the trial 
the right set out in the caveat and 
prove a different right. Minnick v. 
Woods, 111 Va. 114, 68 SE 282. 

{d] Vacant and unappropriated 
lands.—(1) Where an enterer on pub- 
lic land shows that the grant de- 
scribed in a protest does not cover 
the land entered, the protestant may, 
if he has so alleged in his protest, 
show that the land was not vacant 
and unappropriated by reason of ad- 
verse possession. Walker v. Parker, | 
169 N. C. 150, 85 SE 306. (2) A plain- 
tiff, in contested proceedings under 
the entry laws, must, to recover, 
show that the lands entered are va- 
cant and unappropriated. Babb v. 
a.y, Mier Cosy 150, GN. eCagkso 6 Siac 
609. (3) Where plaintiff, in con- 
tested proceedings under the entry 
laws, showed a valid grant of the 
“Thos. E. W.”’ entry to “James P. W.” 
issued prior to his entry, he showed 
that the lands were not vacant and 
unappropriated; and defendant, 
claiming under the grantee, was not 
required to show an assignment of 
the entry, or to show that the words 


“Thos. E. W.” were intended for 
“James P. W.”* Babb v. Gay Mfg. Co., 
supra. ¢ 

[e] In common-law action by de-. 


feated applicant for warrant to ‘sur- 
vey vacant land, plaintiff cannot have 
facts and conclusions of board of 
property reviewed de novo. Schoch 
v. American International Corp., 286 
Ras. L8iye ass wal 5b: 

11. See cases infra this note. 

{a] Evidence held admissible.— 
(1) Patents previously issued by the 
state which described the lands 
granted by reference to natural 
boundaries are competent evidence 
on a caveat against an application for 
a subsequent patent, although they 
had not been located by surveyors. 
Bloodsworth v. Murray, 138 Md. 631, 
114 A 575, 22 ALR 1450. (2) Where a 
protestant to public land entry al-- 
leges in his protest acquisition of title 
to such land through adverse pos- 
session, he may prove, where the 
entryman shows that the grant de- 
scribed in protest does not cover the 
land, that because of such adverse 
possession the land is not vacant and 
unappropriated. Cape Lookout Land 
Co. v. Maxwell, 176 N. C. 140, 96 SE 


895. 

[b] Evidence held immaterial.—- 
On proceedings to protest an entry 
to public lands, evidence that part of 
the land covered by a grant claimed 
to cover entered land had been sold 
to the United States government, and 
that it had been held adversely long 
enough to confer title, -~was imma- 
terial, where it was not shown such 
land interfered with the entry. Cape- 
Lookout Land Co. v. Maxwell, 176 N. 
C. 140, 96 SH’ 895. 

12. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To sustain a finding that land de- 
scribed in a certificate of survey was 
vacant and not embrace within 
grants of military lots owned by the 
caveator. Manor Min., etc., Co. v. Sin- 
Cell, L21 NEAL 36 OS 88) Aaa 5 7 2aG2)) ao 
sustain a caveat against an applica- 
tion for a patent, although the ca- 
veator does not show that the land 
is within the lines of her property. 
Bloodsworth v. Murray, 138 Md. 631, 
114 A 575, 22 ALR 1450. 

[b] Evidence held insufficient to 
show such title and possession as to- 
sustain the caveat. Minnick  v. 
Woods, 111 Va. 114, 68 SE 282. 

13. See infra this note. 

[a] Trial by jury.—The issue 
joined on protest of public land en- 
try must be tried by jury, but the 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 588-589] 


and hearing and determination,!4 will be found’ 


treated in the notes. 


[§ 589] 9. How Transfer Effected; 
A “grant” has been defined 


Requisites of Grants.15 
as a solemn deed from the state 


seal,1® and a “patent” which, it has been said, is 
only another name for a land grant?’ is the instru- 
ment which passes the title of the state.1® 
may, however, transfer lands by a special act, with- 


state has no interest therein. Walker 
Ve Parker; 169" IN. Cy 150, 85 SH'3806 
(construing statutes). 


14. See cases infra this note. 
[a] Fixing time for hearing.—The 
commissioner of the land office was 


required to fix a day for hearing on 
a caveat, although not requested for 
almost twelve months after the filing 
of the caveat. Conrad v. Williams, 
121 Md. 35, 88 A 36. 

{b] Time of determination.—(1) 
Under Code Pub. Civ. L. art 54 §§ 41, 
42, caveat in land office proceedings 
is but an objection to the issuance of 
a patent, and, if not determined with- 
in twelve months allowed, the certifi- 
cate is released from the effect of the 
caveat, and the patent should issue 
upon the caveatee complying with the 
other provisions of the law. Barton 
v. Swainson, 130 Md. 630, 101 A 607. 
(2) Under such statutes, failure to 
hear and determine a caveat within 
the statutory time affects only the 
caveat, and does not affect the cer- 
tificate, nor does-it impair the rights 
of the caveatee to have a patent. 
Barton v. Swainson, supra. 

[ce] Issues determinable.—W here 
defendants made an entry on “Bat- 
tery Island,’ claiming the same to 
lie in New Hanover County, and plain- 
tiffs entered their protest under a 
grant for such island as lying in 
Brunswick County, in the absence of 
any controversy that the island en- 
tered by defendants was in the same 
locus in quo of which protestants 
held a grant, the issue as to whether 
the island was located in one county 
or the other was determinable in the 
protest proceeding, it being conceded 
that, if the island did not lie in New 
Hanover, the grant defendants sought 
would be void. Ullery v. Guthrie, 
148 N. C. 417, 62 SE 552. 

{d] Determination of jury.— 
Where protestants confined the pro- 
test to an allegation that the bound- 
ary of lands entered by protestees 
included grants to P, and the entrants 
admitted that the protestants were 
the owners of the P grants, but the 
jury having determined that the land 
entered was not covered by those 
grants, the protest was unavailing. 
Wilson Lumber, etc., Co. v. Clarke, 
152, N. C. 544, 67 SE 1057. 

fe] Statements of commissioner’s 
clerk.— Where a caveator was_ in- 
formed by the chief clerk of the land 
office commissioner that all the caveat 
eases affecting the lands involved 
were “out by law,’ and any proceed- 
ings affecting such lands must be 
begun de novo, such statements were 
not the judicial determination of the 
commissioner, and in any event the 
caveatee was not bound or concluded 
by such statements of the chief clerk. 
Barton v. Swainson, 130 Md. 630, 101 
A 607. 

{[f] Insufficiency of protest.— A 
public land entry must be dismissed 
where the protestant, in his protest, 
fails to claim an interest in, or title 
to, the land covered by the entry. 
Cape Lookout Land Co. v. Maxwell, 
176 N. C. 140, 96 SE 895. 

[gz] Relief and judgment.—(1) A 
proceeding under the entry laws (Re- 
visal [1905] § 1707 et seq), relating 
to entries on vacant lands, is stat- 
utory, and the judgment must follow 
the statute and be within its terms. 
In re Williams, 146 N. C. 268, 59 SHE 
698. (2) The dismissal of the entry 
for insufficiency of the description 
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out the issuance of a patent,!® but it must clearly 


appear that it was the intention of the legislature 


Form and 
necessary.”? 
under its great 
the state.?? 


A state 


without permitting proof to identify 
the land, and without any proof that 
the protestant had any claim or in- 
terest, was improper. Cain v. Down- 
Ie eo 1 NS CHe5 92, "TNS ve4e C3) 
Where the protestants entered a dis- 
claimer to one half of the lands cov- 
ered by the entry, the entryman was 
entitled to judgment declaring such 
half covered by the entry to be va- 
cant and unappropriated. In re Hur- 
ley; 185 IN. (Cl. 422, 1107 SE 3452" .(4) 
Where the protestants did not enter 
a disclaimer until after the evidence 
had been offered in the hearing, such 
disclaimer was entered too late to 
save the costs to which, under the 
statute, the entryman is entitled. In 
re Hurley, supra. (5) Where the pro- 
testant withdraws his protest, the 
court may, under Revisal (1905) § 
1713, sustain the right of claimant to 
make the entry, and the judgment en- 
tered should declare that the right of 
claimant is sustained, and that the 
entry taker deliver to claimant a copy 
of the entry with its proper number 
and a warrant to the survey, etc. In 
re Williams, supra. (6) Where the 
protestant withdraws his protest, the 
court cannot tax the protestant with 
the cost of the survey of the entry 
made after the withdrawal, which 
survey would have been necessary 
in any event, but all the costs, in- 
cluding the costs of any survey made 
by direction of the court, should be 
taxed against him. In re Williams, 
supra. 

{h] Appeal and error.—(1) Under 
the statute providing that a claimant 
of public lands shall have the right 
within six months after the decision 
of the register to appeal to the dis- 
trict court of the parish, when the 
register, after hearing, has rendered 
his judgment in a particular case, re- 
jecting the claim of an applicant and 
allowing a contestant to enter the 
land, and there is nothing left be- 
tween the parties in the contest for 
him to decide, an appeal lies, and, of 
necessity, carries with it the ques- 
tions, interlocutory or otherwise, 
which may have been raised during 
the trial. Darby v. Emmer, 118 La. 
517, 48 S 148. (2) On protest pro- 
ceedings against a land entry, the 
fact that the form of issue submit- 
ted as to whether the land was with- 
in a prior grant, was erroneous, was 
held harmless in view of the court’s 
charge. Cape Lookout Land Co. vy. 
Maxwell, 176 N. C. 140, 96 SH 895. 

{i] In Kansas, where a contest in 
respect of island school land under 
L. (1913) ¢ 295, now repealed, result- 
ed in a determination against the set- 
tler, the judgment might include an 
order for his ejection. Adams y. Rob- 
erson, 97 Kan. 198, 155 P 22. 

15. Method and conduct of sale 
see supra § 587. 

16. Bowser v. Wescott, 145 N. C. 
56, 58 SH 748. 

[a] “A public grant . means 
an instrument by which the State as 
sovereign passes to an individual ti- 
tle to land before vested in the State.” 
State v. Harman, 57 W. Va. 447, 459, 
50 SE 828. 


17. State v. Harman, supra. 
18. Hayner v. Stanley, 13 Fed. 217, 
8 Sawy. 214; Patterson v. Tatum, 18 


F. Cas. No. 10,830; 3 Sawy. 164; Wil- 
liams v. White Castle Lumber, etc., 
Co., 114 La. 448, 38 S 414; Stinson v. 
Call, 163 Mo. 323, 63 SW 729. 

[a] Other definitions.—“A patent 


to make a grant,*° although no particular terms are 
The legislature may direct the mode in 
which titles to the publie lands shall be conveyed by 
A patent is as effectual to pass the 
estate without as with a consideration,?® and it is 
not necessary to the passing of a complete title that 
a patent should be delivered,?* or formally accepted 


is simply the deed of the state to its 
grantee.” Bushey v. South Mountain 
Min., etc., Co., 136 Pa. 541, 552, 20 A 
549. To same effect Nickels v. Com., 
64 SW 448, 550, 28 KyL 778; Reilly 
3 Mountain Coal Co., 204 Pa. 270, 54 A 

prowe 

[b] Scope of term.—The term 
“patent,” although seldom used, ex- 
cept in grants from the state to in- 
dividual purchasers, under the land 
laws, is just as applicable to any 
grant of land by the commonwealth 
under any other laws. Beilly v. 
ees Coal Co., 204 Pa. 270, 54 A 


19. State v. Illinois Cent. R. Co., 
33 Fed. 730 [aff 146 U. S. 387, 13 SCt 
LLOY 36 Ia.) ed. 1018}: Friedman Ww: 
Goodman, 9 F. Cas. No. 5,119, McAII. 
142; Hall v. Jarvis, 65 Ill. 302; Cary 
v. Whitney, 48 Me. 516; Jackson v. 
Stanley, 10 Johns. (N. Y.) 133, 6 AmD 
319. See Ellerbe v. Grace, 162 La. 
846, 111 S 185 (state held to have 
granted levee board all lands belong- 
ing to state, however acquired, by 
Act [1892] No. 74 § 9, as amended by 
Act [1900] No. 160 § 2). 

[a] Legislative grant of land 
equivalent to patent.—Friedman v. 
Goodwin, 9 F. Cas. No. 5,119, McAII. 
142; Griffing v. Gibb, 11 F. Cas. No. 
5,919, MecAll. 212, 

[b] Legislative grant to class of 
persons is as valid as one made to 
an individual. Friedman vy. Goodwin, 

. Cas. No. 5,119, McAll. 142; Grif- 
fing v. Gibb, 11 F. Cas. No. 5,819, Mc- 
All, 212. 

20. San Francisco v. Ellis, 54 Cal. 
72; Bowlby v. Shively, 22 Or. 410, 30 
Peis) farii152, UsiS. 1 4S Cr s23 eos 
L. ed. 331, and foll Astoria Exch. Co. 
v. Shively, 27 Or. 104, 39 P 398, 40 P 
92]. See Heywood v. Wild River 
Lumber Co., 70 N. H. 24, 47 A 294. 

fa] RBule applied.—Acts (1874) p 
711, requiring the supervisors of San 
Francisco publicly to sell certain salt 
marsh and tide land belonging to 
the state, and making the mayor’s 
deed vest title in the purchaser, did 
not operate as a grant to the city. 
San Francisco v. Ellis, 54 Cal. 72. 

21. Enfield Tp. v. Permit, 5 N. H. 
280, 20 AmD 580. 

22. Harris v. Dyer, 27 Ga. 211. 

[a] If the law directs only a cer- 
tificate to issue to the purchaser as 
the evidence of his title, it is equally 
sacred as agrant. Harris v. Dyer, 27 
Ga. 

[b] Where the legislature gives 
authority to an agent to sell and con- 
vey lands belonging to the state, 2 
conveyance in the name of the agent 
is sufficient. Thonrpsen, y.. Carrs s 


ING pe olO. 
23.\. Innes. v.° Crawford, .2- ‘Bibb 
(Ky.) 412. See State v. New Orleans, 


ete., R. Co., 104 ha. 685, 29 S 312. 

24. Shearer v. Clay, 1 Litt. (Ky.) 
260; Innes v. Crawford, 2 Bibb (Ky.) 
412 


[a] Equitable rights——Where a 
statute provides that no title to a 
railroad’s right of way over state 
lands shall pass until delivery of the 
governor’s deed therefor, such rail- 
road’s equitable rights and title are 
not affected as against a subsequent 
purchaser of such lands from the 
state with notice. Reid v. Minneapo- 
lis, ete., R. Co., (Minn.) 228 NW 548. 

[b] Application for title. — The 
mere formal application to the board 
of property for title to vacant land 
conferred no right on applicant, but 
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by the grantee.?® 
and identify the land.?® 


Confirmation of validation. 


persons are not thereby divested.** 


a precisely descriptive application 
or warrant sufficiently certain gave 
an inchoate title from the date of ap- 
plication, provided due diligence was 
used in obtaining a survey and havy- 
ing it returned, and an actual per- 
sonal residence was required with 
certain exceptions by Act Dec. 30, 
1786 (2 Smith L. p 395 § 3; St. [1920] 
§ 17645), but, on failure to obtain a 
survey with due diligence, applicant 
had no title, and could not maintain 
ejectment under Act April 8, 1792 (3 
Smithy *p? -70. Sella St. 11920] § 
17788). *~ Zeller v. American Inter- 
eps Corp.) 271) Pa. 472,114 A 
778. 

[c] Who may question title in ab- 
sence of patent.—Where a purchaser 
of public lands under L. (1836) ¢ 497, 
and L. (1894) ¢ 317, who paid only 
twenty-five per cent of the purchase 
price, defaulted in payment’ of the 
balance, and the state, after expos- 
ing the lands for public sale, with- 
drew the same taking a deed, and then 
bringing an action against the suc- 
cessors of the original purchaser, 
whereupon one of them paid the full 
amount due on the bond for the bal- 
ance of the purchase price, such pay- 
ment entitled him to a patent under 
Pub. Lands L. § 35, and, although the 
state failed to issue the patent, his 
title cannot be questioned by anyone 
else. McPhillips v. New York Tel. 
Co., 195 App. Div. 643, 187 NYS 183. 

Ee aah Shearer v. Clay, 1 Litt. (Ky.) 

[a] Presumption of acceptance.— 
Where a grant of land is made, it wil] 
be presumed that the grant was ac- 
cepted in the absence of dissent. 
Caledonia County Grammar School v. 
Howard, 84 Vt. 1, 77 A 877. 

26. Chinoweth v. Haskell, 3 Pet. 
@UE5S:) 92; °7 -L. ed. 614: 

[a] Omission to insert name of 
county in which the land lies will not 
vitiate the patent, where the place is 
described with reasonable certainty. 


McClean v. Tomlinson, 5 Munf. (19 
Va.) 220. 
[b] Descriptions held sufficient see 


Broadwell v. Morgan, 142 
55 SE 340; East Lake Lumber Co. v. 
Bast Coast Cedar Co., 142 N. C. 412, 
55 SE 304. 

27. Ark.—McCracken v. Sisk, 91 
Ark. 452, 121 SW 725. 

Cal.—Dunn v. Ketchum, 38 Cal. 93; 
Hicks v. Whitesides, 35 Cal. 152. 

Miss.—Cohn y. Pearl River Lum- 
ber Co., 80 Miss. 649, 32 S 292. 

N. Y.—Peo. v. La Prairie, 169 App. 
Div. 347, 154 NYS 795. 

N. C.-Howell v. Hurley, 170 N. C. 
798, 838 SE 699. 

Tex.—Texas Channel, 


Ste OOn avs 


State, (Civ. A.) 133 SW 318 [rev on 
other grounds 104 Tex. 168, 1385 SW 
522]. 

[a] Rule applied.—(1) Under the 


act of April 27, 1868, no right of pos- 
session or of purchase, inchoate or 
otherwise, attaches from any proceed- 
ings taken until a certificate of the 
oath prescribed by the act is indorsed 
on the description of the land and 
filed in the office of the county re- 
corder. Dunn vy. Ketchum, 38 Cal. 
93.2 (2). Under? i, \1Cli736)/ (en 67,) the 
state’s title to a gospel and school 
lot and a literature lot, advertised 
by the comptroller under L.. (18938) ¢ 
711 § 138, was not divested and title 
transferred to the town by the des- 
ignation of the lots as such on a town- 


A grant or patent should describe 
All statutory requirements 
must be observed in order to give any title under an 
attempted purchase or alleged grant from the state.?” 
In general, a state 
legislature may, by statute, confirm a deed or grant 
of public land which was absolutely void at the 
time of confirmation, if the vested rights of third 


N. C.. 475,! 
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Grants.?° 


The title to do- 


ship map, or by four tax sales there- 
of, so as to preclude the state from 
maintaining ejectment against squat- 
ters; the state’s title will not be 
divested by local authorities except 
by vote at town meeting. Peo. v. La 
Piette, 169 App. Div. 347, 154 NYS 
Io. 

[b] Seal, signature, and counter- 
signing.—(1) Under Const. art 3 § 
16, requiring grants to be issued by 
the state sealed with the great seal 
of the state, ete., a paper without a 
seal or any recital, or proof that any 
had been affixed, was not admissible 
in evidence as a grant. Howell v. 
Hurley, 170 N. C. 798, 83 SE 699. (2) 
A land grant, countersigned in the 
name of the sefretary of state, per 
his chief clerk, is void, because the 
statute does not authorize the coun- 
tersigning by a deputy or clerk. Rich- 
ards v. W. M. Ritter Lumber Co., 158 
N. C. 54, 73 SE 485, AnnCas1913D 313, 
159 N. C. 455, 74 SE 1016. (3) A land 
grant sealed with the seal of the 
state, signed by the governor, and 
countersigned on the opposite side of 
the sheet by the secretary of state, 
is sufficient, within Const. art 3 § 
16, providing that grants shall be 
sealed with the seal of the state, 
signed by the governor, and counter- 
signed by the secretary of state. 
Richards v. W. M. Ritter Lumber 
Co., supra; Fowler v. Union Dev. 
Co., 158 N. C. 48, 73 SE 488. 

{c] Name of patentee.—(1) Under 
Act (1871) No. 104 § 12, patents 
issued by the state for land sold and 
located from Jan. 18, 1861, to Oct. 14, 
1864, should be issued in the name 
of the purchaser. McQueen v. Flas- 
dick-Black Land, etc., Co., 130 La. 
1071, 58 S 886. (2) A patent issued 
to a person “as legal representative 
of” other persons named is indefinite 
and uncertain and insufficient on 
which to base a judgment declaring 
the patentee to be the real owner. 
McQueen v. Flasdick-Black Land, etc., 
Co., supra. (3) Validity of patent 
issued in name of deceased person 
see infra § 590. 
ge roreopenen to acquire see supra § 
586. 
28. Friedman v. Goodwin, 9 F. Cas. 
No. 5,119, McAll. 142; Van Dusen Inv. 
Co. v. Western Fishing Co., 63 Or. 7, 
124 P 677, 126 P 604. See Griffing v. 
Gibb, 11 F. Cas. No. 5,819, McAIl. 212; 
Seabury v. Field, 21 F. Cas. No. 12,- 
574, McAll. 1 [rev on other grounds 
19 How. 323, 15 L. ed. 650]. 

[a] California act of March 17, 
1866 was not a confirmation of a pre- 
vious sheriff's sale of lands in San 
José attempted to be made under the 
ordinance of Nov. 10, 1851. Le Roy 
Vo Chabollay 15°. Cas. Nor ss2075. 2 
Abb. 448, 1 Sawy. 456. 

{b] Effect.—Acts 34th Gen. As- 
sem. c 232, in terms declaring a cer- 
tain deed valid and to pass the state’s 
title, validated it as of the date of 
the deed and not of the p:ssage of 
the act. Hester v. Groneweg, etc., 
Cou., 182 Iowa 835, 164 NW 186. 

{c] Illustrations of curative or 
validating act.—(1) Code (1906) ec 105 
§ 19 validates deeds made by com- 
missioners of school lands, ineffectual 
to pass title to waste and unappro- 
priated lands for the want of legis- 
lative authority to dispose of them in 
the manner in which forfeited lands 
are sold. Mylius v. Raine-Andrew 
Lumber Co., 69 W. Va. 346, 71 SE 404. 


on a person who 
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‘nation land located by mistake within lands not then 
owned by the state has been held to be confirmed 
by the subsequent purchase of such lands from the 
Indians by the state.?® 

[§ 590] 10. Validity and Priority of Patents or 
Every grant or patent of land, issued in 
the form prescribed by law, is presumed to be valid,** 
and to have issued regularly;#? and it is incumbent. 


controverts such a grant to support. 


2) The legislature, having power to 

ispose of state lands and to vali- 
date any irregularity in prior dispo- 
sitions of such lands, under Act March 
9, 1868 (lL. [1868] ¢ 1162 p 70), “‘to le- 
galize the issual of grants for quanti- 
ties of land greater than 200 acres, 
cured and validated a prior grant of 
ten thousand acres. Steele v. Bryant, 
132 Ky. 569, 116 SW 755. 

29. McCall v. Himebaugh, 4 Watts 
& S. (Pa.) 164; McCall v. Coover, 4 
Watts & S. (Pa.) 151. 

30. As to land previously. granted. 
by state see supra § 582. 

31. Patterson v. Jenks, 2 Pet. (U. 
S.) 216, 7 L. ed. 402; Munford v. Car- 
penter, 11 Bush. (Ky.) 51; White v. 
Nicholson, 9 B. Mon. (Ky.) 268; Saun- 
ders v. New York Cent., etc., R. Co., 
144 N. Y. 75, 38 NE 992, 43 AmSR 729, 
26 LRA 378. 

[a] Patents issued by county 
courts need not contain evidence that 
every condition imposed by law has 
been complied with, Sexton v. Dunk- 
lin County, 296 Mo. 682, 246 SW 195. 

32. U. S.—Polk v. Wendal, 9% 
Cranch 87, 3, L160. 6607 Polk ve Hill, 
iO) HiCas, No. 11,249, Brunn. Gok Cas. 
126 [rev on other grounds 9 Cranch 
8773 thn ed.) 605 1. 

Ky.—Sutton v. Menser, 6 B. Mon. 
433; Poplar Mountain Coal Co. v. 
Dick, 7 Ky. Op. 420. 

Miss.—Edward Hines Yellow Pine 
Trustees v. State, 133 Miss. 334, 97 S. 


552. 

N. Y.—DelLancey v. Piepgras, 138 
N: Y. 26, 33 NE 822; Jackson” ve 
Marsh, 6 ‘Cow. 281. 

N. G.—Waldo v. Wilson, 173 N. C. 
689, 92 SE 692. See Call v. Robinett, 
147 -N. C. 615, 61 SE 578 (whether a 
grant of lands by the state corre- 
sponds to the lands as described by 
the entry is a question to be decided 
by the officer issuing the grant). 

Tenn.—Williams vy. Donell, 2 Head 
695; Tipton v. Sanders, 2 Head 690. 

Tex.—Miller v. Moss, 65 Tex. 179; 
Houston Oil Co. v. William M. Rice 
Inst., ete., (Civ. A.) 194 SW 413. 

See State v. Hewitt Land Co., 74 
Wash. 573, 184 P 474 (a purchaser 
of land sold by the state may rely 
upon the patent or deed, if it is reg- 
ular in form, without investigating 
whether the law was complied with in 
its issuance). 

[a] A patent issued in obedience 
to a statute cannot be deemed void in 
a court of law. Rollins v. Clark, 8 
Dana (Ky.) 15. 

[b] The presumption that public 
Officers did their duty applies in the 
case of official acts with reference to 
the disposal of state lands. Ross vy. 
Réed, I Wheat. CU. (Si 482 4 ed. 
141; Russ v. Crichton, 117 Cal. 695, 
49 P 1043; Upham v. Hosking, 62 Cal. 
250; Hart v. Young, 3. J. Je Marsh. 
(Ky.) 408; McQueen v. Flasdick- 
Black Land, etc., Co., 135 La. 698, 65 
S 900; Corrigan v. Fitzsimmons, oat! 
Tex. 595, 80 SW 989 [rev (Civ. A.) 
76 SW 68]; Keenan v. Slaughter, 49 
Tex. Civ. A. 180, 108 SW 703; Water- 
house v. Corbett, 43 Tex. Civ. A. 512; 
96° SW 651; Stolley v. Lilwall, 38 
Tex. Civ. A. 48, 84 SW 689; Jones Ve 
League, (Tex. Civ. A. 1898) 46 SW 
283; Briscoe v. Cuney, (Tex. Civ. A.) 
38 SW 399. See State v. De Leon, 64 
Tex. 553; Harvey v. Preston, 3 Call 
CTEVia®) 495, 

[c] The inclosure of land to which 
the commonwealth has title will not, 
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his objections.?# 


invalidate the whole patent.?7 


ipso favio, make a patent covering 
it void. Poplar Mountain Coal Co. v. 
Dick Wakyr Ops 420; 

33. Patterson v. Jenks, 2 Pet. (U. 
Scone Laved. 402: 

[a] Evidence held insufficient: 
(i) fo show invalidity of patent. 
Collins yv. Flynn, 155 Ky. 717, 160 SW 
496. (2) To show that the certified 
copy of the land warrant by the clerk 
of the court, on which patent was is- 
sued, was a forgery. Meade v. Elk- 
horn Fuel Co., 194 Ky. 86, 238 SW 
201. (3) To overcome the presump- 
tion of regularity. Stratton v. Syck, 
182 Ky. 78, 206 SW 160. 

34 Polk v. Wendal, 9 Cranch (U. 
S.) 87, 3 L. ed. 665; United Land As- 
SOCu YE Laciic LmpraConels Cal 3 10) 
69 P 1064, 72 P 988 [aff 208 U. S. 614, 
28 SCt 569, 52 L. ed. 645]; Stephens 
v. Terry, 178 Ky. 129, 198 SW 768; 
Todd v. Fisher, 26 Tex. 239. 

[a] Rule applied to a deed to pue- 
blo lands by the tide land commission- 
ers. United Land Assoc. v. Pacific 
impreCo-:, 139° Cal'370,° 69) P L064) 72 
P 988 [aff 208 U. S. 614, 28 SCt 569, 
52 L. ed. 645]. 

[b] Patent for reserved lands.— 
Where a Sale of land by officers of the 
land department of the state is un- 
authorized because the particular 
tract named in the patent has been 
by legislative act absolutely reserved 
from disposal, the patent is void, and 
may be assailed from any quarter. 
Peo. v. Southern Pac. R. Co., 169 Cal. 
537, 147 P 274; Peo. v. Banning Co., 
167 Cal. 643, 140 P 587; Klauber v. 
Higgins, 117 Cal. 451, 49 P 466; Ross 
v. Burkhard Inv. Co., 90 Cal. A. 201, 


265P" 982. 
35. Polk v. Hill, 19 F. Cas. No. 11,- 
249, Brunn: Col.. Cas. 126 -[rev on 


other grounds 9 Cranch. 87, 3 L. ed. 
665]; Wemple vy. Albritton, 154 La. 
359, 97 S 489; Albritton v. Shaw, 148 
La. 427, 87 S 32; Security Trust Co. 
v. Rockett, 6 La. A. 833; State Bad. 
of Education v. Roanoke R., etc., Co., 
Loo IN. uC. 303, Uo. SH 9945 sR isi. 
Batts, 26 Tex. 703; Todd v. Fisher, 
26 Tex. 239; State .v. Delesdenier, 7 
Tex. 76; Kempner v. State, 31 Tex. 
Civ. A. 363, 72 SW 888 [foll Stone v. 
Sue Valen GCWUrp OS.) money dt lan ed. 
765; Gunter v. Meade, 78 Tex. 634, 14 
SW 562; Day Land, etc., Co. v. State, 
68 Tex. 526, 4 SW 865]. 

{a] A grant, purporting on its 
face to be issued by virtue of an un- 
constitutional law, is void, and can 
convey no title. Cannon vy. Young, 92 
Ga. 164, 17 SE 863; Winter v. Jones, 
10 Ga. 190, 54 AmD 379. 

[b] Patent is only presumptive 
evidence that the land granted was 
within the state, and the grant may 
be rendered void by showing the con- 
trary. Coulthard v. McIntosh, 143 
Iowa 389, 122 NW 233. 

[c] Subsequent curative patent.— 
Where, after enactment of Act April 
22, 1882 (UL. [1881-1882] ¢ 1275), es- 
tablishing the line between two coun- 
ties, patentees had land resurveyed 
and procured new patents, those claim- 
ing under patentees had a good title 
even if it is assumed that the orig- 
inal patent was void because based 
on warrants issued in county other 
than that in which land lay. Boyatt 
vy. Stearns Coal, etc., Co., 178 Ky. 674, 
199 SW 773. 2 Hae 

[ad] Parol evidence is admissible to 
show that a patent to land based ona 
warrant issued by the R county court 
included land in P county, and that 
as to such land the patent was in- 
valid, as beyond the court’s juris- 
diction. McClendon vy. Tompkins, 150 
Ky. 301, 150 SW 337. 

{e] Evidence held sufficient to jus- 


But a patent is void if the officer 
who issued it had no authority to do so,?4 or if it 
was issued without authority of law,?> or the state 
had no title to the land.3* The fact that a patent in- 
cludes lands which could not be conveyed does not 
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Priority and inclusion or exclusion of lands pre- 


In the absence of the acquisition of 


adverse prior rights by entry or occupation, in gen- 
eral, the earlier grant or patent takes priority,?’ and 
the second patent or grant is inoperative and void in 


so far as it conflicts with the earlier one,?® and the 


tify, the trial court’s decision deter- 
mining the issues of fact against the 
cross complainant’s contention that 
the land in controversy was waste and 
unappropriated land at the time of his 
grant from the commonwealth. Chap- 
man v. Kite, 130 Va. 70, 107 SE 702. 

36. Polk v. Wendal, 9 Cranch (U. 
S.) 87, 3 L. ed. 665; Coulthard v. Mc- 
Intosh, 143 Iowa 389, 122, NW 233; 
Settle v. Gray, 10 Ky. Op. 764; Wem- 
ple v. Albritton, 154 La. 359, 97 S 489. 
See Brinneman v. Scholem, 95 Ark. 
65, 128 SW 584 (only lands forfeited 
to state for nonpayment of taxes are 
subject to donation on proof of im- 
provements and occupancy under Kir- 
by Dig. § 4809 et seq, and lands im- 
properly forfeited did not pass under 
deed purporting to convey pursuant 
to such statute although title was ac- 
tually in state). 

[a] Where title to state land had 
been acquired by adverse possession, 
subsequent patentee did not acquire 
title. Damron v. Shelby Creek Coal 
Co., 1738 Ky. 796, 191 SW 491 (evi- 
dence sufficient to show perfection of 
title by adverse possession). 

[vk] A decree authorizing the com- 
missioner of school lands to convey, 
but not showing that title had vested 
in the state by forfeiture or other- 
wise, is not evidence that the state 
had the title thereby conveyed. Feder 
v. Hager, 64 W. Va. 452, 63 SE 285. 

37. Tyler v. Cedar Island Club, 143 
Md. 214, 122 A 38; Horner v. Thomp- 
son, 51 Pa. Super. 298. 

[a] Inclusion of navigable waters 
contrary to statute does not render 
the patent wholly void. Tyler v, Ce- 
dar Island Club, 143 Md. 214, 122 A 
38,.09 Leit Cyel. ' 

38. Ky.—Burchett v. Roop, 216 Ky. 
774, 288 SW 685; Simpson v. Howard, 
201 Ky. 153, 256 SW 21; Louisville 
Property. Co. v. Rose, 184. Ky. 221, 
211 SW 743; Sexton v. Ely, 161 Ky. 
259, 170 SW 629; Davis v. Davis, 157 
Ky. 530, 163 SW 468; Kentucky Coal 
Lands Co. v. Smith, 149 Ky. 794, 149 
SW 979; Williams v. Brush Creek 
Coal Co., 149 Ky. 188, 148 SW 372; 
Slone v. Hall, 145 Ky. 232, 140 SW 
188; Pace v. Asher, 137 Ky. 708, 126 
SW 366; Brown v. Wallace, (Ky.) 116 
SW 763. 

N. Y.—Peo. v: American Sugar Re- 
fining Co., 98 Misc. 703, 163 NYS 456 
[aff 182 App. Div. 212, 169 NYS 386]. 

N. C.—Waldo v. Wilson, 173 N. C. 
689, 92 SE 692. ' 

S. C.—Clary v. Bonnett, 114 S. C. 
452, 103 SE 779. 

Tenn.—Cates v. Reynolds, 143 Tenn. 
667, 228 SW 695; Harriman Land 
Co. v. Hilton, 121 Tenn. 308, 120 SW 
162; Kittel v. Steger, 121 Tenn. 400, 
117 SW 500. And see supra § 582 text 
and note 67. 

{a] Priority dependent on nature 
or time of entry.—(1) In Tennessee 
a younger grant of public lands, to 
take priority over an older grant there- 
of, must have been based on an older 
special entry. McEwen vy. Thomas 
Coal, etc., Co., 125 Tenn, 694, 148 SW 
222. (2) An older grant based on a 
junior entry may prevail over a sub- 
sequent grant based on an earlier en- 
try which was not special. Wood v. 
Sewanee Coal, etc., Co., 127 Tenn. 36, 
152 SW 1032. (3) The grant on the 
later of two entries of public land 
will prevail over a later grant on the 
earlier entry, where the earlier en- 
try was not special, although the sec- 
ond entryman was chargeable with 
personal knowledge of wiuat was in- 
tended to be located by tue earlier en- 
try, by reason of the fact that the 
same person was agent in locating 
both entries. McEwen y, Tuomas 


Coal, ete., Co., 125 Tenn. 694, 148 SW 
222. (4) A junior grant is superior 
where the entry was senior and spe- 
cial. Hilton vy. Anderson, 149 Tenn. 
622, 261 SW 984. (5) Where com- 
plainants’ entries and grants excluded 
prior claims, and defendants’ earlier 
entry was special, no title vested in 
complainants by the defendants’ fail- 
ure to obtain a grant until after the 
hiatus between Acts (1839-1840) ¢ 
12, giving two years to procure 
grants, and Acts (1841-1842) c 15, ex- 
tending time. Hilton v. Anderson, 149 
Tenn. 622, 261 SW 984. (6) The hia- 
tus between Acts (1839-1840) ec 12, 
giving enterers two years to procure 
grants, and Act Nov. 30, 1841 (Acts 
[1841-1842] c 15) extending the time, 
resulted in title vesting in the junior 
enterer, whose entry contained no ex- 
clusion clause, and who had obtained 
a grant prior to the hiatus. Hilton 
v. Anderson, supra. (7) In Kentucky, 
where the patents conflict as to bound- 
ary, the first entry and claim, in the 
absence of an actual occupancy and 
inclosure within the interference, 
must prevail. Thacker v. Crawford, 
12 Ky. Op. 521. (8) In North Caro- 
lina, where a valid entry is followed 
by a survey and grant, a prior gran- 
tee, claiming under subsequent entry, 
will be declared to, hold the legal title 
in trust for a subsequent grantee 
claiming under the first entry. Lovin 
vy. Carver, 150 N; C. 710, 64 SE 775. 
(9) When an entry is made, and there- 
after another person lays an entry 
and takes a grant, the subsequent 
grantee will be held a trustee for the 
first enterer; but in order to entitle 
the first enterer to have the subse- 
quent grantee declared a trustee his 
entry must be sufficiently definite to 
put the second enterer upon notice. 
eee v. Robinett, 147 N. C. 615, 61 SE 


[b] Prior equitable title will sup- 
plant and supersede the naked legal 
title. Elliott v. Nelson, 113 Tex. 62, 
251 SW 501. 

[ec] Obliterated patent.—Although 
only corners called for in a patent 
senior to another, other than stakes, 
were trees, none of which was stand- 
ing, and witnesses had not seen trees 
marked as line trees, and did not know 
the exact location of any corner or 
line from reputation or any evidence 
on the land, the patent was not an 
obliterated patent, incapable of loca- 
tion, in view of a still older patent, 
lines of which were called for by such 
senior patent. Fordson Coal Co. v. 
Marcum, 206 Ky. 624, 268 SW 289. 

{d] Prior colonial grant.—In pro- 
ceedings under the Public Lands Law 
to récover the purchase price of lands 
to which title had failed, it is error 
to exclude evidence of colonial grants. 
Benedict v. Lunn, 244 N. Y. 873, 155 
NE 677. 

[e] Evidence held sufficient to 
sustain a finding that land claimed 
under a patent was included within 
a patent previously issued. Smith v. 
Tierney Min. Co., 222 Ky. 45, 299 SW 
1093. 

Relation back see infra § 592. 

39. Thomas v. Lukens, 259 Fed. 
543, 170 CCA 505; Johnston v. Kra- 
mer, 203 Fed. 733; Chapman v. Chap- 
man, 209 Ky. 362, 272 SW 878; Gil- 
bert v. Parrott, 168 Ky. 599, 182 SW 
859; Richie v. Owsley, 137 Ky. 63, 
121 SW 1015 [op mod as to other mat- 
ters 143 Ky. 1, 185 SW 4389]; Conley 
v. Breathitt Coal, etc., Co., (Ky.) 
113 SW 504; Clark v. West, 13 Ky. 
Op. 655; Peo. v. New York American 
Sugar Refining Co., 98 Misc. 703, 163 
NYS 456 [aff 182 App. Div. 212, 169 
NYS 386]; Richmond Cedar Works 
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issuance of a patent, valid on its face, precludes sub- 
sequent location thereof by another or the acquisition 
of inchoate rights to the same land by a subsequent 
But a patent or grant 
which includes lands not before granted, and also 
some portion of the elder grants, is valid for the por- 
tion not before granted.*! A patent is not void mere- 
ly because it excludes prior grants without identify- 
ing or describing them;4*? and a fortiori a patent is 
not void for uncertainty where the land is accurate- 
ly surveyed, and the exclusions specify the quantity 
of acres and the names of the owners of the ex- 
cluded portions.*? But it has been held that a patent 


entry or offer to enter.#° 


v. Shepard, 181 N. C. 13, 105 SE 886. 
And see infra § 582 text and note 67. 

{a] Junior patent reciting and al- 
leging mistake in issuing the first 
patent can pass no title, as the el- 
der patent, being voidable only, must 
be given effect until set aside by 
proper proceedings. Jackson v. Law- 
tons 0) JOnNS. wON.. ois) a cose Oe AOD) 
311. 

{[b] Patent conflicting in its de- 
scription with prior patent issued be- 
fore the entry or survey of the land 
included in the latter gives no title 
to the patentee or his vendees in so 
far as it so conflicts. Moore v. Mau- 
ney, 80 SW 458, 25 KyL 2274; Uhl 
v. Reynolds, 64 SW 498, 23 KyL 759; 
Ohio, ete., R. Co. v. Wooten, 46 SW 
681, 20 KyL 3883; White v. Leovy, 
49 La. Ann. 1660, 22 S 931; Sampson 
v. Chester, (Tenn.) 91 SW 438; Wyl- 
lie v. Wynne, 26 Tex. 42. 

{e] Junior patent void or inoper- 
ative as to lap.-—Maynard v. Lowe, 
Cs, 24 SW 2 C2d)n 2852.6 Spicery Vv; 
Terry, 218 Ky. 448, 291 SW 727; Ken- 
tucky River Timber, ete., Co. v. Mor- 
zan,, 210 Ky.113, 275. Sw. 12°. Bates 
v. Wright, 201 Ky. 430, 257 SW 45; 
Hoskins v. Morgan, 197 Ky. 736, 248 
SW 210; North Jellico Coal Co. v. 
Helton, 174 Ky. 335, 192 SW 32; Pat- 
ton: v. Stewart; 173 Ky. 220, 190 SW 
1062; Kentland Coal, etc., Co. v. Els- 
wick, 167 Ky. 593, 181 SW 181; Ben- 
nett Jellico Coal Co. v. East Jellico 
Coal, Co., 152) Ky. 838, 164 SW. 922; 
Pace v. Asher, 137 Ky. 708, 126 SW 
366; Brown v. Wallace, (Ky.) 116 
SW 763; Cornett v. Combs, 53 SW 
32, 21 KyL 837; Morgan v. Morgan, 45 
Sw 497, 20 KyL 190; Green v. Pen- 
nington, 105 Va. 801, 54 SH 877. 

[ad] Patent by Kentucky of land 
previously patented by Virginia is 
void, even though claimant under the 
prior patent is not in possession. 
Martin’ vy. White, 177 Ky. 653, 197 
SW 1079. 

[e] Prior grant to literary fund.— 
Under Iredell Collected St. L. (1798) 

115, providing that swamp lands 
deedéd to the state for taxes shall be 
deemed vacant, and under L. (1825) 
Giese ls Grev.. Sta ifLs8sl lec Gt ss 
3) and L. (1842) c¢ 36 § 2, by which 
the state transferred all its vacant 
swamp lands to the literary fund, a 
small grant to an individual in 1849 
from a large tract to which the state 
acquired a tax title in 1799 was void. 
State Bd. of Education .v. Remick, 
160 N. C. 562, 76 SE 627. 

{[f] Deed of state board of educa- 
tion is without legal effect when 
grants covering the land are shown 
to have been issued by the state prior 
to 1825. Richmond Cedar Works v. 
Shepard Usain. bes 05 Si Vsiei6., 

[¢] -Statutes in some jurisdictions 
(1) expressly provide that every en- 
try, survey, or patent shall be void, 
so far.as it embraces lands previous- 
ly entered, surveyed, or patented. See 
Statutory provisions. (2) For cases 
in which the statute has been con- 
strued or applied see Mullins v. Ro- 
binson, 210 Ky. 461, 276 SW 156; Jef- 
fries v. Hignite, 206 Ky. 50, 266 SW 
901; Stoffler v. Edgewater Coal Co., 
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198 Ky. 523, 249 SW 753;. Combs v. 
Adams, (18), “Ky, 792, 207 Sw -.691; 
Mason v. Fuson, 171 Ky. 111, 186 SW 
891 [reh den 171 Ky. 472, 188 SW 
464]; Caughlin v. Wilson, 167 Ky. 
35, 180 SW 40; Collins v. Flynn, 155 
Ky. 717, 160 SW 496; Bryant v. Ken- 
tucky Lumber Co., 144 Ky. 755, 139 
SW 1089; Hillman Land, etc., Co. v. 
Marshall, (Ky.) 119 SW 180; Hamil- 
ton ‘v., Steele, (kKy.) 117. SW 378; 
Gray v. Peay, 82 SW 1006, 26 KyL 
989. (3) Although not void on its 
face, a patent to state lands may in 
a suit to quiet title be shown by an 
earlier patentee to be void, because 
issued in violation of St.'§$ 4704, and 
this, although the commonwealth was 
making no objections to the last pat- 
ent. York Coal, etc., Co. v. Hamilton, 
182 Ky. 345, 206 SW 616. (4) Such 
a statute is for the protection of a 
person holding an older survey or 
patent, and does not apply when such 
holder takes out a new patent, em- 
bracing an older survey. Kentucky 
Union Co. v. Hevner, 210 Ky. 121, 275 
SW 513. 

[h] Where earlier patent was 
fraudulently obtained, the legal es- 
tate becomes vested in the second 
patentee. Hancock v. Walsh, 11 F. 
Cas. ‘No. 6,012, 3 Woods 351; Boring 
v. Lemmon, 5 Harr. & J. (Md.) 223. 

40. Stephens v. Terry, 178 Ky. 
129, 198 SW 768; Smith v. Crandall, 
118 La. 1052, 43 S 699; Schnackenberg 
v. State, (Tex. Civ. A.) 229 SW 934; 


Post, v; “Embry, (Tex—Civ.-A.)7 205 
SW 514. 
[a] Lands included in grant, but 


excluded from certificate of survey 
on which the grant issued, cannot be 
taken up as vacant land. Tolson vy. 
Lanham, 2 Harr. & J. (Md.) 174. 

[b] Land granted to levee board. 
—Preémption rights cannot be ac- 
quired in lands which have been 
granted to one of the levee boards of 
the state. West v. Roberts, 135 Fed. 
350, 68 CCA 58 [foll Hall v. Bossier 
bevee VDist,, it ela. OLows pase. Oa OF 
McDade v. Bossier Levee Bd., 109 La. 
913 eCioMs) 94 Oil. 

{c] Patent will prevail over prior 
entry, not perfected, so as to become 
indefeasible by the action of the state 
land department. Babington v. 
Thomas, 131 La. 684, 60 S 77. 

41. Patterson v. Jenks, 2 Pet. (U. 
S.) 216, 7 L. ed. 402; Fox v. Cornett, 
92 SW 959, 29 KyL 246 [foll Hall v. 
Martin, 89 Ky. 9, 11 SW 953, 11 KyL 
241]; Nickels v. Com., 64 SW 448, 23 
KyL 778 [foll Hall vy. Martin, 89 Ky. 
9, 11 SW 958, 11 KyL 241; Mansell v. 
Israel, 8 Bibb (Ky.) 510]; Thomson 
VeuGaillard,. 3% USivCy Le 41 8)5 45> Age 
778; Green v. .Pennington, 105 Va. 
801, 54 SE 877. See Hays v. Earls, 77 
SW 706, 25 KyL 1299. 

42. Dils v. Kentland Coal, etc., Co., 
228 Ky. 161, 14 SW (2d) 395; Stephens 
v. Terry, 178 Ky. 129, 198 SW 768; 
Breathitt Coal, ete., Co. v. Strong, 106 
Ky. 699, 51 SW 189, 21 KyL 302; Hall 
Vo. Martin, "Sop iov. Board. SV VaeO oon clon 
KyL 241; Kountze v. Hatfield, 99 SW 
262, 30 KyL 589; Goff v. Lowe, 80 SW 
219, 25 KyL 2176; Bryant v. Kendall, 
79 SW 186, 25 KyL 1859; Helton v. 
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with such sweeping lines as to include within it a 
large quantity of both vacant and already appro- 
priated lands, without identifying the latter, cannot 
be sustained because of its uncertainty.*4 

Defects in description of land. Where the proper- 
ty granted is so described that it ean be certainly 
identified the grant is good, although the deseription 
may be in some respects inaccurate or insufficient ;*° 
but a grant is insufficient where the description of 
the land is so indefinite that it cannot be identified.*® 
The fact that the number of acres contained in the 
description by boundaries is much greater than the 
number of acres specified in the grant does not make 


Central Trust, etc., Co., 69 SW 720, 24 
KyL 628; Kidd v. Central Trust, etc., 
Co., 65 SW 355, 23 KyL 1402; Uhl v. 
Reynolds, 64 SW 498, 23 KyL 759; 
Ballowe v. Hillman, 37 SW 950, 18 
KyL 677; Eastern Carolina Land, 
ete., Mig. Co.,v..F rey, 1u2_N,.. Cals ero 
SE 902 [dist Waugh v. Richardson, 
30 N. C. 470] (if it can be shown what 
land was within the excepted grant); 
Fowler vy. Nixon, 7 Heisk. (Tenn.) 
719. See Melton v. Monday, 64 N. C. 
295. But see Hillman v. Hurley, 82 
Ky. 626; Hamilton vy. Fugett, 81 Ky. 
366. ; 

[a] Exceptions not invalid for un- 
certainty.—East Lake Lumber Co. v. 
East Coast Cedar Co., 142 N. C. 412, 55 
SE 304. 

Construction and operation of res- 
ervation or exception as to property 
in deed in general see Deeds §§ 352— 


362. 
eee Kirk v. Williamson, 82 Ky. 
[al Reservation clause, designat- 


ing quantity of land previously en- 


tered and names of entrymen, was 

not void for uncertainty. Bradley v. 

ony Cent. Oil Co., 13 Ky. Op. 

427. 

Bh Roberts v. Davidson, 83 Ky. 
45. U. S.—Blake v. Doherty, 5 


Wheat. 359, 5 L. ed. 109. 
Ky.—Lawless v. Jones, 1 A. K,. 
Marsh. 16; Kidd v. Central. Trust, 
etc., Co., 65 SW 355, 23 Kyl. 1402. See 
Clark v. West, 13 Ky. Op. 655 (where 
apparently the land was incorrectly 
described as located in a certain 


county). 

N. Y.—Brink ‘v. Richtmyer, 14 
Johns. 255. 

N. C.—Powers v. Baker, 152 N. C. 
718, 68 SE 208. 

Tenn.—Cates v. Reynolds, i43 Tenn. 
667. 228 SW 695; Leach v. Cooper, 
Cooke 249; Phillips v. Crabtree, (Ch. 
A.) 68 SW 787; Calloway v. San- 


ford (Che AS): 3b" S We WG: 

Va.—Overton v. Davisson, 1 Gratt. 
(42 Va.) 211, 42 AmD 544, 

[a] -Thus (1) a grant of. “an is- 
land, commonly called and known by 
the name of ‘Green Flats,’”’ was good, 
although the Green Flats were usual- 
ly covered with water and therefore 
not strictly an island, there being no 
other land answering to the descrip- 
tion. Brink y. Richtmyer, 14 Johns. 
(N. Y.) 255. (2) If land layin a cer- 
tain county when entered, and, on 
creation of a new county, lay in the 
latter when granted, the grant is not 
invalidated because, following the 
words of the entry, it describes it as 
being in the old county. Powers vy. 
Baker, 152 N.'C. 71-8768 S#)' 203; 

46. Boardman v. Reed, 6 Pet. (U. 
S.) 328, 8 L. ed. 415; Interstate Coal 
Co. vi. Sproul, 160. Ky. 210; 7169" “Siw 
698; Bond v. Lemmon, (Tex. Civ. 
A.) 137 SW 166; Merritt v. Bunting, 
107 Va. 174, 57 SE 567. 

[a] Deed purporting to convey 
city lot which in fact is outside cor- 
porate limits was void as indefinite. 
Russell v. Franklin, 141 Miss. 512, 
106 S 772, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 590-591]. 


the grant void.47 


To whom issued and description of patentee. 
Where the patentee is sufficiently described a mistake 
in his name will not invalidate the patent.4§ 
ent issued in the name of a deceased person has been 
regarded as void,*® but under some statutes the va- 
lidity of the patent is not affected by the fact that 
it was issued after the patentee’s death,®° or under 
an entry or survey made after his death.* 

Signature and countersigning and description of 
A patent is not vitiated by the 
fact that it commences in the name of one person as 
governor, but is signed by another person, by whom, 
in the conclusion, it purports to be executed as gov- 
While in some states a land grant, counter- 
signed in the name of the secretary of state, per 
his chief clerk, is void,®? where a- patent has duly 
been countersigned a further countersigning in the 
name of the secretary of state, per his chief-clerk, 


executing officer. 


ernor.®°? 


47. Goff v. Lowe, 80 SW 219, 25 
KyL 2176; Ballowe v. Hillman, 37 
SW 950, 18 KyL 677; Wyman v. Tay- 
lor, 124 N. C. 426, 32 SE 740 [foll 
Bernhardt v. Brown, 122 N. C. 587, 29 
SE 884, 65 AmSR 725; Roan Moun- 
tain Steel, etc., Co. v. Edwards, 110 
N. C. 353, 14 SE 861; Gudger v. Hens- 
ley, 82 N. C. 481]. 

48. Russell v. Marks, 3. Mete. 
(Ky.) 37; New York, etc., Land Co. v. 
Dooley, 33 Tex. Civ. A. 636, 77 SW 
1030 (mistake in spelling). See Helm 
v. Handley, 1 Litt. (Ky.) 219. 

[a] Field notes are admissible to 
show mistake in the patent in rela- 
tion to the name of tlhe grantee. New 


York, etc., Land Co. v. Dooley, 33 Tex.: 


Civ. A. 636, 77 SW_1030. 


49. McGrew v. Byrd, 255 Fed. 759, 
168 CCA 196. 

50. Davis v. Davis, 157 Ky. 530, 
163 SW 468. 

51. Davis v. Davis, supra. 

52. Hedden v. Overton, 4 Bibb 
(Ky.) 406. 

53. See supra § 589 text and note 
27 [hb]. 

54, Fowler v. Union Dey. Co., 158 


N. C. 48, 73 SE 488. 
55. Attack on patent or grant be- 
cause of fraud or mistake see infra 


56. Romain v. Lewis, 39 Mich. 233; 
Brady v. Begun, 36 Barb. (N. Y.) 533; 
Jackson v. Lawton, 10 Johns. (N. Y.) 
23, 6 AmD 311; Hennessy v. Blair, 
107 Tex. 39, 173 SW 871, AnnCas1918C 
474 [aff (Civ. A.) 138 SW 1076]. But 
see De Leon vy. White, 9 Tex. 598 
(holding that where a land commis- 
sioner makes a fraudulent grant to 
another, for whom he acts as agent, 
the grant is void). 

[a] Patent issued on forged as- 
signment of an unlocated land cer- 
tificate is voidable only. Hennessy v. 
Blair 107% hexe 9, lili io VW Sak, Amn 
Mera 474 [aff (Civ. A.) 138 SW 
076]. 

57. Jackson v. Lawton, 10 Johns. 
GN; LY.).23;,--6: AmD (314. 

58. U. S.—-United Thacker Coal 
Co. v. Red Jacket, Jr., Coal Co., 232 
Fed. 49, 146 CCA 241 [app dism 248 U. 
S. 531 mem, 39 SCt 5 mem, 63 L. ed. 
405 mem]. 

Cal.—Oakland v. Oakland Water 
Mront,Co.,, 118. Cals 160; 50- Peat. 

Ind.—Randall v. Tippecanoe Coun- 
tye end. As S20 a 138d— Nba ii6: 

Ky.— Creech ViewwJonnson, 5.116 «key: 


S216 SWaalsbye20 Koydo Go; | Mice 
Gowan v. Crooks, 5 Dana 65. See 
May v. Wolf Valley Coal Co., 167 


Ky. 525, 180 SW 781. 

Md.—In. re Green, 4 Md. Ch. 349. 

N. J.—Townsend v. Brown, 24 N. 
AEN. SKOE 

N. Y.—Peo. v. 
Ferry. 'Co., 68.N. Y.. 72. 
WeNew evorke Gent. 6te.,.7 Rs, Con £57 
Nao Ye 740, 52) INE) 567; ) Jackson yy, 
Murray, 7 ‘Johns. Dye (where it was 
said: ‘In all cases of any uncertain- 
ty in the location of patents and 


New York, etc., 
See Archibald 


PUBLIC LANDS 


A pat- 


1KO 
to well known 


deeds, courts hold the party to his 
actual location’’). 

Wash.—State v. Scott, 89 Wash. 63, 
154 P 165; Pear] Oyster Co. v. Heus- 
ton, 57 Wash. 533, 107 P 349, 832, 135 
AmSR 1007. 

See Home for Aged Women v. Com., 
202 Mass. 422, 89 NE 124, 24 LRANS 
19% Providence v. Comstock, PONS) = le 
537, 65 A 307. 

[a] Where law or deed does not 
fix any limit to a grant, the court 
must fix the narrowest limit that will 
reasonably satisfy the terms of the 
grant. Pearl Oyster Co. v. Heuston, 
57 Wash. 533, 107 P 349, 832, 135 
AmSR 1007. 

{[b] Nothing passes by implica- 
tion (1) ina grant from the state, ex- 
cept what necessarily flows from its 
nature. Langdon v. New York, 93 N. 
Y. 129 [aff 28 Hun 158]; Allegheny v. 
Ohio, ete., R. Co., 26 Pa. 355; Pearl 
Oyster Co. v. Heuston, 57 Wash. 533, 
107 P 349, 832, 135 AmSR 1007. (2) 
Thisiis especially true where the right 
claimed tends to impair the state’s 
power to exercise its ordinary gov- 
ernmental functions, or to suspend 
its powers of improvement and of 
rendering safe an important line of 
travel. Randall v. Tippecanoe Coun- 
ty; 77 Ind. Ay 320,131 NET76. 

[ec] Rule not applicable where the 
only question involved is as to the 
power of the state land commissioner 
under statute to cancel a sale of land. 
State v. Savidge, 79 Wash. 479, 140 
Py559. 

{d] Gratuitous public grants must 
be construed most strongly in favor 
of the public and against the grantee. 
Langdon v. New York, 93 N. Y. 129 
[aff 28 Hun 158]. 

[e] As to grant made upon ade- 
quate valuable consideration, the rule 
that public grants must be construed 
most strongly in favor of the public 
and that nothing passes under such a 
grant by implication does not apply, 
at least to its full extent. Fulton 
Light, etc., Co. v. State, 200 N. Y. 400, 
94 NE 199, 37 LRANS 307, 202 N. Y. 
548, 95 NE 1129; Langdon v. New 
York, 93: .N: Y..129) [afi 28 Hun, 158]; 
Fulton Light, ete., Co. v. State, 62 
Misc. 189, 116 NYS 1000. 

[f] 
lands in New York to Massachusetts, 
does not affect the interpretation by 
Massachusetts of her own deeds as 
evidence of the correctness of the 
construction placed thereon. Massa- 
chusetts v. New York, 271 U. S. 65, 
46 SCt 357, 70 L. ed. 838. 

59. See cases infra this note. 

[a] Intention of parties gathered 
from the whole instrument, taken in 
connection with surrounding circum- 
stances, must control. Combs* v. 
Griffiths, 194 Ky. 91, 288 SW _ 165; 
Kee a Reynolds, 143 Tenn. 667, 228 
SW 6 

tbl tent of grantor must be ef- 
fectuated, if possible. Hensley v. 
Burt, etc., Lumber Co., 182 Ky. 112, 


does not vitiate the valid countersigning.*4 

Effect of fraud or mistake in general.” 29 
issued irregularly, or through fraud or mistake or 
on a false suggestion, is voidable only and not void,°® 
unless the defect appears on its face.® 

[§ 591] 11. Construction of Patents or Grants. 
Where the terms of a grant or patent from the 
state are uncertain or doubtful, it is to be construed 
strictly against the grantee and most favorably for 
the state,°® but effect should be given to the inten- 
tion whenever possible.°® 
ent are to be considered in determining the measure 
or quantity of land conveyed,®°® and, in determining 
the boundary, matters of description in connection 
with the circumstances of the case are to be looked 
Courses and distances in a patent must yield 
objects called for,®* or to lines marked 
upon the ground;°®’? but courses and distances must 
govern, unless controlled by artificial boundaries or 


Treaty of Hartford, granting; 


[50 C.J.] 1149 


A patent 


All the recitals of a pat- 


116 SW 316. 
[ec] Legislative intent should be 
effectuated and the grant construed 


to avoid, if possible, unjust and ab- 
surd consequences. State v. Stur- 
tevant, 76 Wash. 158, 185 P 10385, 138 
P 650, ’86 Wash. ue 149 P 33. , 

[d] Intention of surveyor, as 
nearly as ascertainable from the de- 
scription and accompanying plat, 
governs the location of lands under 
a patent. Kentucky River Timber, 
ete., Co. v. Morgan, 210 Ky. 113, 275 
SW 12; Combs v. Griffiths, 194 Ky. 
91, 238 SW 165.3 

{e] Location intended at time of 
survey should be adopted in locating 
a patent. Kentucky Union Co. v. 
Shepherd, 192 Ky. 447, 234 SW 10. 

60. _White v. Leovy, 49 La. Ann. 
1660, 22 S 931. 

[a] Matters of description clear- 
ly inserted by mistake should be re- 
jected, where the grant is ambiguous. 
Wilson vy. Giraud, 111 Tex. 253, 231 
Sw 1074. 

61. Boon v. Hunter, 62 Tex. 5823 
French v. Bankhead, 11 Gratt. (52 
Wiaia)iy bo Ge 

[a] Title depends on record, and 
not on the line a person, who claims 
land covered by his patent, errone- 
ously conceives the patent calls for. 
Kentucky Union Co. v. Hevner, 210 
Ky, 121,°275 Sw 513. 

[b] Entry (1) cannot be looked to 
in determining the boundaries of pat- 
ented lands if the description is not 
ambiguous. Kentucky Coal, ete., Dev. 
Co. v. Kentucky Union Co., 214 Fed. 
590. (2) But the entry of public 
Jands is proper evidence of their lo- 
eation, where the grant and survey 
were vague and indefinite. Westfelt 
v. Adams, 159 N. C. 409, 74 SH 1041. 
(3) If, in any case, the entry is ad- 
missible, because of ambiguity in the 
patent description, it is not control- 
ling as to the boundary. Kentucky 
Coal, ete., Dev. Co. v. Kentucky Union 
Co., 214 Fed. 590. 

[ce] Whole of record of proceed- 
ings for sale of school lands, together 
with a deed made in pursuance there- 
of, should be looked to for the pur- 
pose of identifying the land thereby 
sold, when the question of the iden- 
tity of such land is in controversy. 
Feder v. Hager, 69 W. Va. 160, 71 SE 


Davis. wv. Davis, 157 Ky 5380; 
SW 468; Allen v. Pulliam, 66 SW 
722, 23 KyL 2129; Minor v. Kirkland, 
(Tex. Civ. A.) 20 SW 932. See Win- 
ning v. Frantz, 67 Pa. Super. 592. 
fa] Known and well ascertained 
place of beginning governs in the lo- 
cation of a grant or patent. Jack- 
son v. Wendell, 5 Wend. (N. Y.) 142 
{aff 8 Wend. 183, 22 AmD 635]. 
Relative importance of conflicting 
elements in descriptions of bounda- 
ries in general see Boundaries §§ 114— 


166. 
638. Person v. Roundtree, 2 N. C. 
378 note, 


1150 [50 C.J.] - 


natural objects.°4 An error of description in a sur- 
vey, adopted in a patent, manifestly founded in mis- 
take or falsehood, is insufficient to control other 
calls and expressions inconsistent therewith.®® 
is competent to resort to the survey to aid in supply- 
ing omissions or correcting mistakes in a patent;°°® 
and a plat, annexed to an old grant, which professes 
to delineate a parcel of land granted by the state, 
furnishes strong evidence on the question of location 
of the state grant, if unopposed by contrary title or 
Where lands are patented by the state 
“according to the official plat” in the state land of- 
fice, the plat becomes a part of the grant.®® 
the description of the Jand in a patent concluded 
with the words “plotting out of the survey all lands 
heretofore surveyed” older surveys were. excluded 
Where two persons, father and 


possession.®? 


from the grant.®® 


64. Courito vy. Kitchen, 12 Ky. Op. 
616; Martin v. Simpson, 16 S. C. L. 
454. 

65. Wilson v. Inloes, 6 Gill (Md.) 
ale 

66. Oney v. Lovely, 151 Ky. 651, 
152 SW 785; Daniel v. New Era Land 


Co., 187 Ky. 535, 126 SW 108; Hensley 
v. Burt, etce., Lumber Co., 132 Ky. 112, 
116 SW 316; Bruce v. Taylor, 2 J. J. 
Marsh. (Ky.) 160; Hagins v. Whitak- 
er, 42 SW 751, 19 KyL 1050; Rock 
House Fork Land Co. v. Gray, 73 W. 
Va. 508, 80 SE 821. And see Bounda- 
ries § 143. 

[a] Where grant refers to map 

and field notes of the surveyor as 
defining the boundaries of the grant, 
such field notes and map may,be con- 
sidered in aid of the description con- 
tained in the grant and to. supply 
words omitted therefrom. Goodson 
v. Fitzgerald, 40 Tex. Civ. A. 619, 90 
Sw 898. 
[b] Calls of patent based on re- 
survey correcting former field notes 
is binding in absence of mistake. 
Guill v. O’Bryan, (Tex. Civ. A.) 121 
SW 593. 

67. Evans v. Corley, 43 S. C. L. 
aft 


43. 

[a] Plat appended to grant con- 
trols calls of grant.—Childress v. 
Holland, 3 Hayw. (Tenn.) 274. 

68. Cragin v. Powell, 128 U. S. 
691, 9 SCt 208, 32 L. ed. 566. 

[a] Grant of lot according to plat 
or by governmental subdivision car- 
ries all within the lines so run and 
platted. Gary Land Co. v.. Griesel, 
179 Ind. 220, 100 NE 835. 

{[b] Plat controls as to bounda- 
ries where the grant refers to a plat 
as furnishing the description of the 
land. State v. Georgia R., etc., Co., 
141 Ga. 153, 80 SE 657. 

{c] Grant as recorded in the office 
of the secretary of state may be re- 
ferred to in the construction of a 
grant of land from the state. Belk 
v. Vance, 165 N. C. 678, 81 SH 946. 

69. Bryant v. Kendall, 79 SW 186, 
25 KyL 1859. 

fa] Patent excluding “all land 
previously surveyed” referred only to 
subsisting legal entries and surveys. 
Bryant v. Meadors, 183 Ky. 651, 210 
Sw 177. 

{[b] Survey made more than forty 
years before, never carried into a 
grant, was not excluded under a pat- 
ent excluding all lands theretofore 
surveyed and covered thereby. Ford 
v. Bryant, 158 Ky. 97, 164 SW 308. 

70. Huff v. Miniard, 73 SW 1036, 
24 KyL 2272 (holding the evidence 
insufficient to overcome this pre- 
sumption). 


VA. See. Trial “(38 Cycrlo22']. 

72. Schnackenberg vy. State, (Tex. 
Civ. A.) 229 SW 934. 

73. U. S.—Shoemaker y. U. S., 147 


Win Owe oan Lom Cty Ol aes tere dan iO. 
Mumford v. Wardwell, 6 Wall. 423, 
18 L. ed. 756 (construction of excep- 
tion in the California act of March 


PUBLIC LANDS 


It | tee.7° 


Grants. 


Where 


26, 1851, granting certain lands to 
the city of San Francisco); Kentuc- 
ky Coal, ete., Dev. Co. v. Kentucky 
Union Co., 214 Fed. 590; White v. 
Blum). (9) Meda 2idla) 24 (CARS 13: 
nois v. Illinois Cent. R. Co., 33 Fed. 
730 [aff 146 U. S. 387, 18 SCt 110, 36 
L. ed. 1018] (effect of the Illinois act 
of April 16, 1869, granting certain 
submerged lands to the Illinois Cen- 
tral Railroad Company). 

Ky.—Combs v. Griffiths, 194 Ky. 91, 
238 SW 165; Bryant v. Meadors, 183 
Ky. 651, 210 SW 177; May v. Wolf 
pee Coal Co; 167 Ky. 525, 180°. SW 


Me.—Roberts v. Richards, 84 Me. 
1, 24 A 425; Hovey v. Deane, 13 Me. 
81; Porter v. Griswold, 6 Me. 430. 

Md.—Budd v. Brooke, 3 Gill 198, 43 
AmD 321; Tenant v. Hambleton, 3 
Harr. & J. 233. 

Miss.—-Warren County v. Nall, 78 
Miss. 726, 29 S 755. 

N. H.—-Enfield v. Day, 11 N. H. 520. 

N. J.—American Dock, ete., Co. v. 
rae School Trustees, 39 N. J. Eq. 

N. Y.—De Camp v. Dix, 159 N. Y. 
436, 54 NE 63 [aff 16 App. Div. 528. 
44 NYS 1014] (reservation in patent 
of a certain number of acres for 
“highways’); Peo. v. Saxton, 15 App. 
Div. 263, 44 NYS 211 [aff 154 NYS 748° 
mem, 49 NE 1102 mem]; Peo. v. San- 
ta Clara Lumber Co., 74 Mise. 610, 
134 NYS 722 [aff 161 App. Div. 905 
mem, 145 NYS 1138 mem (aff 213 N. 
Y. 226, 107 NE 495)]; Matter of 
ieee: Ave., 54 Misc. 345, 105 NYS 

N. C.—Brown v. Rickard, 107 N. C. 
639, 12 SH 570; Waugh vy. Richardson, 
380 N. C. 470; Hughes v. University 
Trustees, 1 N. C. 446 (property pass- 
ing to university trustees under act 
of, 1794). 

Pa.—Delaware, etc., 
Dimock, 47 Pa. 393. 

S. C.—State v. Pacific Guano Co., 
22 S. C. 50; McMullen v. McCulloch, 
U8IS. (CO. 346: 

Tenn.-—Peterson v, Turney, 2 Tenn. 
Ch. A..519. 

Tex.—Victoria v. Victoria County, 
100 Tex. 488, 101 SW 190 [rev (Civ. 
A.) 94 SW 368] (effect of act Dec. 
10, 1841, vesting unsold lands in town 
of Victoria); State v. Jadwin, (Civ. 
A.) 85 SW 490 [writ of error dism 
209 U. S. 553 mem, 28 SCt 759 mem, 
52 L. ed. 923 mem] (grant by state of 
Texas to federal government of lands 
devoted to purposes of public de- 
fense). 

W. Va.—William Jones’ Sons Co: v. 
Crouch, 72° W. Va. 794. 79 SH 815, 
And see cases infra § 592, 

74-75. Innes v. Crawford, 2 Bibb 
(Ky.) 412. 

76. Asher v. Howard, 122 Ky. 175, 
91 SW 270, 28 KyL 1097 [foll Beeler 
Vv. Coy, .9- BesiMon-*(Ky,.) 812i} salti- 
more v. McKim, 3 Bland (Md.) 453; 
Davis v. Moyles, 76 Vt. 25, 56 A 174. 

[a] Grant from state does not im- 
ply any warranty.—Elmondorff v. 


Canal Co. v. 


[§§ 591-592 


son, bear -the name appearing as grantee in a pat- 
ent, the presumption is that the one who had the sur- 
vey made and obtained the patent is the true gran- 
The general rule that the construction of 
documents or writings is a question of law for the 
court?! apples to a grant or patent.*? 
of illustrative cases on the construction of state pat- 
ents and grants are cited in the note.** 

[§ 592] 12. Operation and Effect of Patents or 
A patent is not a deed of bargain and sale 
in either the teelnical or the popular signification 
of the word,’*-**® but is merely in the nature of a 
quiteclaim deed, passing such title and such title only 
as the state then has;‘® and the grantee takes sub- 
ject to any and all encumbrances legally existing up- 
on the land.77 A patent is notice to a subsequent 


A number 


Carmichael, -3" itt) oxy.) fig ee 
AmD 86; State v. Crutchfield, 3 Head 
(Tenn.) 113.. But see State v. Mobile, 
etc., R.Co., 201 Ala. 271, 78 S 47 (use 
of word “grant” imports covenant). 

{[b] Title subsequently acquired 
by state (1) by escheat from an elder 
patentee will not inure to the benefit 
of a junior patentee. Elmendorff v. 
Carmichael, 38 Litt. (Ky.) 472, 14 
AmD 86. (2) Since a state in grant- 
ing lands conveys without covenant, 
the doctrine of estoppel does not ap- 
ply to a grant from the state so as to 
pass an after-acquired title. Russell 
v. American Assoc., 139 Tenn. 124, 201 
SW 151. (3).-For a purchaser at a 
previous sale of forfeited or delin- 
quent lands sold for the school fund 
to take by transfer, under Const. art 
13 § 8 (Code [1906] p lxxxiv), the 
state’s after-acquired title therein, 
the land sold and conveyed must cov- 
er such after-acquired land. State vy. 
Taylor, 73 W. Va. 262, 80 SE 346. 

[c] In New York (1) where the 
state sold lands and gave the pur- 
chaser a patent purporting to grant 
the premises and not merely the in- 
terest of the state therein, but ex- 
pressly providing that the patent 
shall in no wise operate aS a war- 
ranty of title, and the title failed by 
reason of a defect due to the miscon- 
duct or error of a state officer which 
no diligence on the part of the pur- 
chaser could have discovered and the 
purchaser was ejected, he was enti- 
tled to the henefit of the Public Lands 
Law of 1894, providing that, where 
the title of the state to lands granted 
under its authority fails, there shall 
be refunded, to anyone presenting a 
legal claim for compensation for the 
failure, the purchase money with in- 
terest. Wheeler v. State, 190 N. Y. 
406, 88 NE 54, 128 AmSR 555. (2) 
The grantee in such case was not en- 
titled to the increased value of the 
lands at the time of his eviction. 
Wheeler v. State, supra. (3) His 
claim was limited to the amount 
fixed by the statute or to t'he recov- 
ery in an action for money had and 
received, the two being the same, 
namely, the amount paid with inter- 
est. Wheeler y. State, supra. (4) 
A legislative grant passes the title of 
the state to the grantee. McCaughal 
VY. ERVan.-27 Barbs iGN.. Yo) sor 

77. Baltimore v. McKim, 3 Bland 
(Md.) 453; Johnson vy. State, 188 App. 
Div. 33, 175 NYS 784. 

[a]. Thus, where the state sold 
state lands under an executory agree- 
ment to convey the state’s interest 
in the premises by quitclaim patent, 
and the property was subject to tax 
liens, even if the executory agree- 
ment contained implied warranties 
against such liens, the agreement 
was merged when the deed was given, 
acceptance of which constituted a 
waiver by the purchaser of any pre- 
existing remedy. Johnson y, State, 
188 App. Div. 33, 175 NYS 784 [aff 104 
Mise. 201, 175 NYS 234]. 


fee Ee Ss 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 592] 


claimant that the land is not vacant.78 
ance of land by the state vests the grantees with 
the requisite power to take and hold it.79 
a grant is made to several persons, and one of the 
grantees rejects it, but the others accept it, and pay 
the consideration for the whole tract, which is ac- 
cepted by the state, they take title to the whole.®® 
When the state makes a sale of its land, its rights and 
those of its vendee, when neither restricted nor en- 
larged by statute, are the same as those of a vendor 
and purchaser in sales of land in general.81 
fact that a person paid the fees at the land office 
to obtain a patent on a land certificate of a decedent 


78. Balliott v. Bauman, 5 Watts 
& S. (Pa:) 150. 

79. Peo. v. Schermerhorn, 19 Barb. 
CN Ye) 540; 

80. Winnipisiogee Paper Co. v. 
New Hampshire Land Co., 59 Fed. 542 
ae Corbett v. Norcross, 35 N. H. 
81. Willoughby v. Long, 96 Tex. 

194, 71 SW 545 [rev (Civ. A.) 69 SW 

646, and foll Fristoe v. Blum, 92 Tex. 

76, 45 SW 998]. 

fa] Grant of lands of state to cor- 
poration by an act of the legislature, 
for an actual consideration, is a con- 
veyance, and the grantee takes, not 
as the recipient of corporate fran- 
chises, but as owner by the same ti- 
tle as would be acquired by an in- 
dividual grantee, and with all the 
rights and privileges annexed. State 
v. Railroad Taxation Comr., 37 N. J. 
L. 240. 

82. Ellis v. Le Bow, 30 Tex. Civ. 
A. 449, 71 SW 576 [aff 96 Tex. 532, 74 
SW 528, and foll Stone v. Ellis, 69 
Tex. 325, 7-SW 349]. 

83. U. S.—Boardman v. Reed, 6 
Pet. 328, 8 L. ed. 415; Green v. Liter, 
8 Cranch 229, 3 L. ed. 545;- Braxton v. 
Rich, 47 Fed. 178 [aff 158 U. S. 375, 
15 SCt 1006, 39 L. ed. 1022]. 

Ky.—Damron v. Shelby Creek Coal 
Costs Ky 096" 194 SW 490s Mennis 
Goal ‘Co. vi Sackett, 172) Ky.) 729,.19.0 
SW 130, AnnCas1917E 629; Richie v. 
Owsley, 137 Ky. 63, 121 SW 1015 [op 
mod as to other matters 143 Ky. 1, 
135 SW 4389]. : ’ 

La.—State v. Standard Oil Co., 164 
La. 334, 113 S 867; Smith v. Crandall, 
118 La. 1052, 43 S 699 [foll Emblem v. 
Lincoln Land Co., 184 U. S. 660, 22 
SCt 523, 46 L. ed. 736; In re Emblem, 
UGIN eS. 2,226 (SCt r487, 40 —L. ed. 
Gio. le 

Eats eating, y. Frantz, 67 Pa. Su- 
per. 592. > 

Tenn.—Harnest |v. Little River 
Land, etc., Co., 109 Tenn. 427, 75 SW 

- 1122. 

Tex.—Hennessy v. Blair, 107 Tex. 
39, 173 SW 871, AnnCasi918C_ 474; 
McLeary v. Dawson, 87 Tex. 524, 29 

Sw 1044 [aff (Civ. A.) 25 SW 705]; 
Johnson v. Eldridge, 49 Tex. 507; 
Houston Oil Co. v. William M. Rice 
Inst., ete. (Civ. A.) 194 SW 413; 
Cathey v. Briggs, (Civ. A.) 21 SW 
(2d) 700; Culmell v. Borroum, 13 
Tex. Civ. 458. 135 -SW, 942); " Led- 
better v. Higbee, 13 Tex. Civ. A. 267, 
35 SW 801. See Thatcher v. Mat- 
thews, (Civ. A.) 183 SW 810 (one 
holding a patent from the state to 
certain lands can recover such lands, 
unless his patent conflicts with a 
prior survey admitted to be owned by 
another). ; 

Va.—Cresap v. McLean, 5 Leigh (32 


Va.) 381; Johnson v. Brown, 3 Call 
(7 Va.) 259. ; 
[a] Surveyor’s inability to locate 


land conveyed does not affect the ti- 


tle. Gore v. Todd, 150 Md. 285, 133 A 
126. 
{[b] On failure of state to claim 


forfeiture because of breach of con- 
dition subsequent, the patent will be 
treated as in force and as having 
passed the title out of the state. 
Thompson v. Burhans, 61 N. Y. 52 
[rev 61 Barb. 260]. 

[ec] After death of one who en- 
tered upon and surveyed lands, a 


\ 


PUBLIC LANDS 


A convey- 


Where 


upon him.®4 


The 


patent issued in his name vested in 
his heirs, under St. § 2063, the same 
title which would have vested in him, 
had he been alive. York Coal, etc., 
ee v. Hamilton, 182 Ky. 345, 206 SW 
Timberland.—Where the state 
timber standing on a tract 
granting to the purchaser the right 
of possession for twenty years for 
cutting and removal, and provides 
that timber remaining standing at 
the expiration of such period shall 
belong to the state, a subsequent sale 
of the land and grant of the fee by 
the state conveys to the purchaser all 
the timber remaining standing at the 
expiration of the period, and the pur- 
chaser of the timber, after expiration 
of such period, has no right to enter 
on the land to remove the timber and 
has no further right in any timber on 
such land. State v. Hoover, 19 Ida. 
299, 113 P 455; Pike v. State Land 
Comrs., 19 Ida. 268, 113 P 447, AnnCas 
1912B 1344. 

84 Peyton v. Stith, 5 Pet. (U. S.) 
485, 8 L. ed. 200 (the land being un- 
improved and no person being in pos- 
session thereof); Green v. Watkins, 
7 Wheat. (U. S.) 27, 5 L. ed. 388 (hold- 
ing that therefore a demandant in a 
writ of right makes a prima facie 
case by merely producing such a pat- 
ent); Green v. Liter, 8 Cranch (U. 
S.) 229, 3 L. ed. 545; Braxton v.-Rich, 
47 Fed. 178 [aff 158 U. S. 375, 15 SCt 
1006, 39 L. ed. 1022]; Enfield v. Day, 
11 N. H. 520; Green v. Pennington, 
105 Va. 801, 54 SE 877. But see Speed 
v. Buford, 3 Bibb (Ky.) 57; Innes v. 
Crawford, 2 Bibb (Ky.) 412. 

[a] Grant of land by act of legis- 
lature vests an actual seizin in the 
grantee. Enfield Tp. v. Permit, 8 N. 
H, 512, 31 AmD 207. 

{[b] Senior grantee is by operation 
of law in constructive possession, 
unless the land is in another’s actual 
possession. Tennis Coal Co. v.-Sack- 
ett, 172 Ky. 729, 190 SW 130, AnnCas 
1917E 629. 

85. Uhl v. Reynolds, 64 SW 498, 23 

KyL 759; Cresap v. McLean, 5 Leigh 
G2-Vaw Sst. 
Stockton v. Morris, 39 W. Va. 
432, 19 SE 531; Bryan v. Willard, 21 
W. Va. 65. See, Southern Coal, etc., 
Co. v. Schwoon, 145 Tenn. 191, 239 
Sw 398 (where the grant under which 
defendant claimed was inferior to 
complainants’ grant, it could give no 
title to any land, and a fortiori could 
not draw to it title to land that was 
excluded therefrom). 

[a] Reservation in favor of state. 
—Where a patent contains a reserva- 
tion, the title and seizin of the land so 
reserved does not pass to the pat- 
entee. Carter v. Hagan, 75 Va. 557. 

[b] Deed pursuant to decree con- 
taining exception.—Decrees of sale 
and confirmation in a proceeding for 
the sale of forfeited lands for the 
benefit of the school fund and deed 
pursuant thereto to a previous pur- 
chaser did not include the land of a 
junior claimant, whose title was val- 
id at the time of the decrees, but sub- 
sequently became forfeited, : where 
the decrees contained exceptions in 
favor of junior claimants whose ti- 
tles were then valid and not for- 
feited. State v. Taylor, 73 W. Va. 262, 


80 SE 346. 
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gives him no claim against the interest of the de- 
cedent’s minor children, in the absence of a con- 
tract by a duly qualified guardian.®? 

Title conveyed, and seizin. 
conveys the legal title to the patentee or grantee,®* 
and by construction of law confers a seizin in deed 


The patent or grant 


Land conveyed and excluded. A patent vests the 
patentee with title to all vacant and unappropriated 
land within the exterior boundary,®® but if prior 
claims are reserved, no title passes to the lands cov- 
ered by such claims.*® 

Binding and conclusive effect in general. The pat- 


[ec] Special entry.—(1) A grant 
excluding the land within the de- 
scribed boundaries held by legal 
claims excludes an entry made prior 
to the grant if the entry was special. 
Southern Coal, ete., Co. vy. Schwoon, 
145 Tenn. 191, 289 SW 398. (2) But 
the rule is otherwise if the entry was 
not special. Sequatchie, ete., Coal, 
etc., Co. v. Tennessee Coal, etc., R. 
Co:, 131, Tenn. 221,174 Sw. 1122. 

{d] Although exception is void for 
uncertainty (1) the patent passes ti- 
tle to all the vacant and unappropri- 
ated lands within the boundaries de- 
scribed by the patent. Stephens v. 
Terry, 178 Ky. 129, 198 SW 768. (2) 
It seems that in such case the grantor 
can cure the uncertainty by a selec- 
tion of the excepted quantity within 
a reasonable time. Stephens v. Ter- 
ry, Supra. (3) But where alleged en- 
tries in respect of excepted portions 
are void, it seems that the whole tract 
passes to the’ grantee in the patent 
containing the exception. Stephens 
v. Terry, supra. 

[e] Burden of proof and of evi- 
dence in respect of land included or 
excluded.—(1) In Kentucky plaintiff 
in a suit to enjoin trespasses, claim- 
ing under a patent subsequent to the 
interveners’ patent which excepted 
certain lands, in view of St. § 4704, 
had the burden of showing that his 
lands were within the exception men- 
tioned in the interveners’ patent, and 
that the exception was a valid sub- 
sisting entry at the time. Stephens 
v. Terry, 178 Ky. 129, 198 SW 768: 
(2) Where plaintiff in a suit to es- 
tablish ownership of various tracts 
of land and to minerals thereunder 
had substantially shown that lands 
were within his grant and not includ- 
ed in any prior grants or exclusions, 
the burden shifted to defendant to 
show that lands were included in an 
exclusion or prior grant. Tennis 
Coal Co. v. Sackett, 172 Ky. 729, 190 
SW 130, AnnCas1917E 629. (3) In 
North Carolina, where a grant is gen- 
eral, the burden is on a person claim- 
ing under reservations therein to lo- 
cate the same. Wyman v. Taylor, 124 
N. C. 426, 32 SE 740; Berkhardt v. 
Brown, 122 N. C. 587, 29 SE 884, 65 
AmSR 725; Roan Mountain Steel, 
etc., Co. v. Edwards, 110 N. C. 353, 14 
SE 861; Gudger v. Hensley, 82 N. C. 
481. (4) In Tennessee the burden of 
proof to show prior legal claims is on 
defendant who must show that exclu- 
sions cover certain specific traets 
where complainants show a perfect 
chain of title through their ancestors 
from the state under a grant which 
excludes prior legal claims. Dunlap 
v. Sawvel, 142 Tenn. 696, 223 SW 142. 
(5) In West Virginia, where a senior 
patentee is plaintiff in ejectment, the 
burden is on him to locate the re- 
served land. Stockton v. Moeris, 39 
W. Va. 432, 19 SE 531. (6) Where 
plaintiff in ejectment claims under a 
junior, and defendants under a senior, 
inclusive patent, plaintiff must show 
the location of his land within some 
of the excepted areas. Williams v. 
Smith, 76 W. Va. 287, 85 SE 546. (7) 
Where plaintiff in ejectment relies on 
an inclusive grant containing both 
specific and general reservations, he 
must locate the specific reservations 
and also prior claims in quantity suf- 
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ent or grant is binding on, and conclusive against, 
the state’? and all subsequent claimants under the 
state,** but it does not affect preéxisting rights of 


third persons.‘ 
Date from which operative.®°® 


ficient to equal the general reserva- 
tions, excluding defendant’s land, aft- 
er which the burden is on defendant 
to show that his land is within the 
reservation of the grant. Rock 
‘House Fork Land Co. v. Gray, 73 W. 
Va. 503, 80 SE 821 [cit Stockton v. 
Moeris, 39 W. Va. 432, 19 SE 531]. 
(8) In locating inclusive grants, 
where an entry contains an indefinite 
clescription susceptible of an inter- 
pretation including a larger acreage 
than that called for and land pre- 
ferred in a subsequent grant, but by 
the survey thereof, and as interpreted 
by the surveyor, the land in contro- 
versy is not so included, plaintiff in 
ejectment, in so locating the pre- 
ferred land in such inclusive grant, 
is not bound by the indefinite descrip- 
tion in such prior entry, but need only 
locate such preferred lands accord- 
ing to the survey. Rock House Fork 
Land Co. v. Gray, supra. (9) Where 
a junior patentee is plaintiff in an 
action for trespass, the burden of 
proof is on plaintiff to show that his 
grant is a part of the excepted lands. 
Cook v. Raleigh Lumber Co., 74 W. 
Wan 0882 SH 32:77, (10) Where 
plaintiff claims under a senior patent 
in. an action of assumpsit for the 
value of timber claims under an in- 
vlusive patent embracing excepted 
areas, the burden is on him to prove 
that the land in question was not 
within the excluded areas. Car- 
eel v. Reed, 76 W. Va. 672, 86 SH 
6 


{f] Sufficiency of evidence in re- 
spect of reservation or exception.— 
Evidence held to show that tracts 
were not embraced in any exception 
in the patent to the original patentee 
or in plaintiff's deed from devisees 
under the patentee’s will. Tennis 
Coal Co. v. Sackett, 172 Ky. 729, 190 
Sw 130, AnnCas1917E 629. 

87.. Kidd v. Central Trust, etc., 
Co., 65 SW 355, 23 KyL 1402; Bow- 
man-Hicks Lumber Co. v. Industrial 
Lumber Co., 127 La. 1057, 54S: 349; 
Langdon v. New York, 93 N. Y. 129 
[aff 28 Hun 158]; Barnest v. Little 
River Land, etc., Co., 109 Tenn. 427, 
75 SW 1122. See Ward vy. Lee, 1 Bibb 
(Ky.) 18; Caldwell v. Pierson, 37 8. 
D. 546, 159 NW 124 (patents issued 
by state governments through land 
departments, under legislative acts, 
have the same force as if issued by 
the legislative body itself, and are 
conclusive in the absence of fraud or 
mistake). 

[a] Grant of land from state, 
based on prior entry, and issued on 
the payment of the purchase-price in 
accordance with said entry, is not af- 
fected by a law enacted between the 
date of the entry and the issuance of 
the grant. Bealmear v. Hutchins, 148 


Wed. 545, 78 CCA 231 [rev 134 Fed. 
257]. 
{b] Patent conclusive as to char- 


acter and condition of land.—Wor- 


cester Wie Kiittes 8. Cal’ As -T8i; 96) (P 
335. 
{c] Execution and delivery of pat- 


ent constitute admission that all pre- 
vious proceedings have been had, and 
all necessary formalities have been 
complied with. Bushey v. South 
Mountain Min., etc., Co., 186 Pa. 541, 
20 A 549. 

[d] Patentee is not chargeable 
with any neglect of duty on part of 
county in its sales of land owned by 
it, but only with the duty that the 
statute places on him of paying the 
statutory consideration. Sexton v. 
Dunklin County, 296 Mo. 682, 246 SW 
15: 


While it has been 
held that the patent or grant takes effect from its 
date,°? and not from the time it is actually delivered 
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[§ 592 


to the grantee,®? or from the date and not from the 
time it passed the office of the secretary of state,°? 
in some jurisdictions, at least, the operation of the 


"patent or grant may relate back to the inception of 


88. Bowman-Hicks Lumber Co. v. 
Industrial Lumber Co., 127 La. 1057, 
54 S 349; Smith v. Crandall, 118 La. 
1052, 43 S 699; Earnest v. Little Riv- 
er Land, ete., Co., 109 Tenn. 427, 75 
SW 1122. See Ward v. Lee, 1 Bibb 
(Ky.) 18. 

89. Damron v. Shelby Creek Coal 
. 173 Ky. 796, 191 SW 491; Ellis 
v. Louisiana Planting Co., 146 La. 
652, 83 S 885; Gingrich v. Foltz, 19 
Pa. 38, 57 AmD 631; Taylor v. Lyon 
Lumber Co., 13 Pa. Co. 235; Drinkard 
v. Barnett, 16 Tex. Civ. A. 550, 41 SW 
See Ward v. Lee, 1 Bibb (Ky.) 


[a] Illustrations.—(1) Where one 
made entry and survey of certain 
lands and then assigned the survey 
to another who procured a patent, the 
assignee acquired no greater interest 
by the assignment than the assignor 
had, and whatever claim the assignee 
acquired under the patent was sub- 
ject to the same defenses that would 
have been available against the as- 
signor. Continental Realty Co. v. 
Bolen, 195 Ky. 219, 242 SW 6. (2) 
Acts (1890) No. 97, granting certain 
state lands to the Atchafalaya Basin 
levee board, was without effect as 
to lands on which prior entry had 
been made and duly recorded in the 
land office, and when patent perfect- 
ing and confirming his inchoate right 
was issued to the entrant, legal title 
passed to him good in favor of ‘his 
successor as against successors of 
the levee board. Ellis v. Louisiana 
Planting Co., 146 La. 652, 88 S 885. 

{[b] Previous grant of railroad 
right of way.—Where a person pur- 
chased from the state a tract upon 
which a spur track was located, less 
the railroad right of way, he was not 
an innocent purchaser without notice 
of the railroad company’s rights. 
Reid v. Minneapolis, etce., Co., 
(Minn.) 228 NW 548. 

90. Priority, of grant in general 
see supra § 590. 

91. See infra text and notes 92, 93. 

[a] Duplicate or new deed issued 
by the state land commissioner on 
the loss or destruction of the original 
deed, as authorized by Kirby Dig. §§ 
4732, 4898, is not a new present grant, 
but is a substitute for, and to take 
the place of, the lost original deed 
as evidence of title. Thornton vy, 
Smith, 88 Ark. 543, 115 SW 677. 


92. Innes v.. Crawford, 2 Bibb 
(Ky.) 412;) Ex p. Kuhtman, 24 S. C. 
Eq. 257, 55 AmD 642. 


Cages v. Ross, 12 Johns. (N. 
‘Tal This doctrine of relation back 


is inapplicable, when persons who are 
not parties or.privies will be preju- 
diced. In re New York, 215 App. Div. 
204, 438, 218 NYS 486. 214 NYS 234 
[app dism 243 N. Y. 522, 154 NE 589]. 


94 Winning v. Frantz, 67 Pa. Su- 
per. 592; Elliott v. Nelson, 113 Tex. 


62, 251 SW 501. 

[a] In Kentucky (1) under an 
early statute, where a patent was not 
obtained within the time designated 
by law, the only legal consequence 
was that the legal title inures from 
the date of the patent instead of re- 
lating back to the date of the survey. 
Walters ‘v. Preston, 2 Ky. Op. 129. 
(2) Where the plat and certificate of 
survey were not returned into the 
register’s office within the period re- 
quired by law, the title conveyed by 
the patent was effective from the date 
of the registry only, and not from the 
date of the survey. Duff v. Morgan, 
13 Ky. Op. 708; Gardner v. Hays, 8 
Ky. Op. 76. (38) In such case, where 


inchoate or equitable title.®* 
Patent or grant as evidence. 
is prima facie evidence of title®® and of all the facts 


The patent or grant 


another patent was issued before the 
above plat and certificate of survey 
were returned to the register’s office, 
claimant under such other patent 
must be regarded as having the elder 
and superior title to the land in dis- 
pute. Duff v. Morgan, supra; Gard- 
ner v. Hays, supra. (4). Where a 
prior survey was not filed in the reg- 
ister’s office until a later survey had 
been filed and a patent obtained, the 
patent for the later survey was en- 
titled to priority under the law exist- 
ing in 1844. Evans v. Bates, 155 Ky. 
68, 159 SW 612. (5) ‘Under St. § 4704, 
legal title to land vests in a patentee 
from the state as of the date of the 
survey if carried into grant within 
six months, but, if not so carried into 
grant, only on the day the patent is 
issued. York-Coal, etc., Co. v. Hamil- 
ton, 182 Ky. 345, 206 SW 616. 

[b] In Tennessee (1) a grant re- 
lates back to the date of entry where 
the entry was special. Hilton v. An- 
derson, 149 Tenn. 622, 261 SW 984; 
Southern Coal, ete., Co. v. Schwoon, 
145 Tenn. 191,-239.SW 398. (2) But 
it operates from its date, and not 
from the date of entry, where the en- 
try was not special. Southern Coal, 
etc., Co. v. Schwoon, supra; Sequat- 
chie, etc., Coal, etc., Co. v. Tennessee 
Coal; ietes ERICo., 131) Rennis220) e174 
SW 1122. (3) What constitutes spe- 
cial entry see supra § 586. (4) Where 
the entries on which grants were 
based were special, the grants by re- 
lation back to entry gave a superior 
title to the lands, as against a grant 
excluding prior legal claims. Dunlap 
v. Sawvel, 142 Tenn. 696, -223 SW 142. 
(5) For a grant to relate back to the 
date of the entry on which it is based, 
the grant must cover the same land 


as the entry. Southern Coal, ete., 
Co. v. Schwoon, supra. 

95. Huidekoper vy. Burrus, 12 F. 
Cass NO: 6, S480 DeewWiashis Careomnl0or 


Gingrich v. Folz, 19 Pa. 38, 57 AmD 
631; James v. Betz, 2 Binn. (Pa.) 12; 
Schnackenberg v. State, (Tex. Civ. 
A.) 229 SW 934; Burkhead v. Bush, 
(Tex. Civ. TAY) TU5 SW 67" Boyd iv. 
Hamilton, 6 Munf. (20 Va.) 459. See 
Payne v. Providence Gas Co., 31 R. I. 
295, 77 A 145, AnnCas1912B 65 (a 
grant by a state is evidence of title 
of a higher order than ordinary con- 
veyances). 

fa] Grant from state is sufficient 
evidence of its title in the absence of 
evidence that such title had in some 
way been divested prior to the grant. 
Clark v. Holdridge, 12 App. Div. 613, 
43 NYS 115. 

{b] In West Virginia (1) Code 
(1899) ¢ 105 § 19, as amended by Acts 
(1905) p 406 c 42 (Code [1906] § 
38531), making a deed by the commis- 
sioner of school lands prima facie 
evidence of the forfeiture to the state 
and sale, applies only to the suits and 
proceedings provided for therein. 
Feder v. Hager, 64 W. Va. 452, 63 SH 
285. (2) Such parts of the record of 
the court proceedings upon which the 
deed to school lands is based as show 
forfeiture or vesting of the title in 
the state are necessary aS prima fa- 
cie evidence that the deed carried the 
state’s title. Feder v. Hager, supra. 
(3) Where plaintiff claimed under a 
deed from the commissioner of school 
lands, a decree of sale, reciting that 
the land proceeded against is ‘school 


dence tthat the deed executed thereun- 
der carried the state’s title. Feder v. 
Hager, 69 W. Va. 160, 71 SE 107. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ov 


§§ 592-595] 


which are recited therein;°® and has been held to 
be conclusive evidence of the fact that vacant land 
was the subject of patent and sale.7 
a right nor a liability arising prior to a patent can 


be affected by recitals therein.®§ 


Merger. An entry is merged in a survey and pat- 
ent,°® and, in general, a patent cures or merges all 
irregularities in former proceedings. 

[§ 593] 18. Recording of Patents or Grants. 
the absence of a provision for the inclusion of pat- 
ents or deeds from the state, the general registry 
laws do not apply to such patents or deeds;? record- 
ing in the land office is sufficient.? 
states the statutes require the recording of patents 
from the state the same as other conveyances of 


land.? . 


96. Wallace v. Maxwell, 1 J. J. 
Marsh. (Ky.) 447; Bachop v. Critch- 
low, 142 Pa. 518, 21 A 984. 

[a] Scope of rule.—(1) The re- 
citals in a deed, made by the register 
of the land office, that the require- 
ments of the law, to authorize him to 
sell, are complied with, are evidence 
of that fact. Morton v.. Waring, 18 
B. Mon. (Ky.) 72. (2) But such re- 
citals are no evidence of other facts, 
as that the land sold was part of a 
patent for a number of acres, which 
did not appear in the entry listing the 
land for taxation, nor by the certifi- 
eate of purchase issued by the regis- 
ter. Morton v. Waring, supra. 

[b] Evidence to overcome recital. 
—A certified copy of the original war- 
rant established that the recitation 
of the patent that it was granted 
upon a warrant issued after the sur- 
vey was incorrect, so that there was 
no basis for the contention that the 
patent was void because the warrant 
was granted after the survey’ was 
made, contrary to St. § 4703. Meade 
v. Steele Coal Co., 181 Ky. 153, 203 
SW 1061. 

{c] Truth of recital in legislative 
grant cannot be inquired into in an 
action by the grantee against a 
wrongdoer for the thing granted. 
Kershaw v. Boykin, 3 S. C. L. 301. 

975. Koch v.,Poerner, (Tex, Civ: 
A.) 55 SW 386. 


eee Green vy. Brennesholtz, 73 Pa. 
99. William James’ Sons Co. v. 


Crouch, 72 W. Va. 794, 79 SE 815. 

1. Boardman v. Reed, 6 Pet. (U. 
S.) 328, 8 L. ed. 415; Fritz v. Brandon, 
78) Pa.) 342) Balliott «v. Bauman, °5 
Watts & S. (Pa.) 150; Parker v. Clai- 
borne, 2 Swan (Tenn.) 565. See With- 
erspoon v. Olcott, 119 Fed. 175, 56 
CCA 171 [certiorari den 189 U. S. 509 
mem, 23 SCt 850 mem, 47 L. ed. 923 
mem]; Bushey v. South Mountain 
Min: ete., Co, 936" Pa-, 5415.20) Ay. 549: 
McLean v. Tomlinson, 5 Munf. (19 
Va.) 220. 

2. Ritchie v. Woods, 20 F. Cas. 
INO 115 865,-1ewW ash, C., C12; 
hart v. Schuyler, 7 Ill. 473; 
Louisiana Planting Co., 146 La. 652, 
83 S 885; McQueen v. Flasdick-Black 
Land, ete:, Co., 135 La. 698, 65 S 900; 
Hyvitts v. Roth, 61 Tex. 81. See Jack- 
son v. Chamberlain, 8 Wend. (N. Y.) 
620; Jackson v. Colver, 1 Wend. (N. 
Y.) 488; Webster v. Clear, 49 Oh. St. 
392, 31 NE 744; Byrne v. Fagan, 16 
Tex. 391. 2 , 

[a] Notation as to registration.— 
A notation, appearing on the registra- 
tion record reading ‘‘Registered De- 
cember 24, 1834,’’ applied to the reg- 
istration of a transfer, and not to the 
registration of the original grant. 
Daniel v. Dayton Coal, etc., Co., 132 
Tenn. 501, 178 SW 1187. 

3. McQueen Va Flasdick-Black 
Land, etc., Co., 135 La. 698, 65 S 900; 
Mathews v. Caldwell, (Tex. Commn. 
A.), 258 SW 810 [rev on other grounds 
(Civ. A.) 241 SW 798]. .. 

fa] Receiver’s certificate.—The 
rule that an unrecorded sale of realty 
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[§ 594] 14. Presumptions and Evidence in Gen- 
eral.© A grant from the state may be presumed from 
long possession,® but, in a suit by the state to re- 
cover lands within its borders, it devolves on de- 


fendants to show that the state has parted with its 


title.7 


In 


have arisen.? 


But in some 


does not bind third parties applies as 
well to a receiver’s certificate not 
recorded in the state land office as to 
a sale by an individual not recorded 
in the parish where land is situated. 
Chalmers v. Frost-Johnson Lumber 
Co., 143744. 836, 19S 424° 

{b] Instruments as to which re- 
cording not authorized.—Instruments 
deposited or filed in a general land 
office do not become archives there- 
of, unless their deposit or filing was 
authorized by law. Landry v. Robi- 
son, 110. Tex., 295,'.219, SW 819. 

[c] Bffect.—Under Const. art 14 § 
1 (Rev. St. arts 5280, 5361, 5376), as 
amended by Acts (1918) 4th Called 
Sess. c 47 § 1 (Vernon Civ. St. Annot. 
Supp. [1922] art 53876), a patent re- 
corded in the general land office is 
notice to all the world, and a patent 
issued in 1880, which under the law 
then in effect was only required to be 
recorded in the general land Office, 
was valid against all who might oth- 
erwise be innocent purchasers with- 
out recording it in the county in 
which the land was located. Mathews 
v. Caldwell, (Tex. Commn. A.) 258 
SW 810 [rev on other grounds (Cly. 
A.) 241 SW 798]. 

4 Janney v. Blackwell, 138,N. C. 
437, 50 SE 857. See New York Cent., 
etc., R. Co. v. Brockway Brick Co., 158 
N. Y. 470, 53 NE 209 [aff 10 App. Div. 
387, 41 NYS 762] (quoting L. [1896] ¢ 
517, so requiring, and holding that 
the previous statutes authorized such 
recording). 

[a] It is not necessary to validity 
of registration of a grant from the 
state that its execution should be 
proven as in conveyances by indi- 
viduals, but the great seal of the 
state is sufficient evidence of the 
authenticity of the grant to justify 
the register in putting it upon the 
record. Broadwell v. Morgan, 142 N. 
C. 475, 55 SE 340; Coltrane v. Lamb, 
109 N. C. 209, 13 SE 784 [foll Ray v. 
Stewart, 105 N. C. 472, 11 SEH 182]. 

[b] To pass title, grant from the 
state need not be registered under the 
statute. Pennell v. Brookshire, 193 
N, ©. 738, 1386 SH 25757 Dew va Pyke, 
145 N. C. 300, 59 SE 76. 

5. As to: 
ee one patent or grant see supra 


Validity of patent or grant see supra 
590 


To aid construction see supra § 591. 

6. Bullard v. Barksdale, 33 N. C. 
461; Reed v. Earnhart, 32 N. C. 516; 
Bryan v. Crump, 55 Tex. 1; Matthews 
Vie BUCO LimiGraute  ooweVas) ola. 
See Malone v. Long, 128 Md. 377, 97 A 
643 (applying statutory provision 
that a patent shall, under certain con- 
ditions, be presumed); State v. Dines, 
206 Mo. 649, 105 SW 722 (failure or 
inability to locate or find upon the 
records any definite description of 
the land contemplated by a grant 
from the state of Georgia is not a 
basis for the conclusion that there 
was in fact no land embraced in the 
grant); Davidson v. Arledge, 97 N. C. 
172, 2 SE 378; Baum v. Currituck 


A recital in a statute of a previous grant by 
the state is sufficient evidence of such grant as 
against the state.® 
trative cases in which other questions as to evidence 


In the notes are set forth illus- 


[§ 595] 15. Attack on and Setting Aside of Pat- 
ents and Grants. The power to issue land patents is 
an executive duty, defined and circumscribed by law, 
and when the law is violated in this regard, the ju- 
dicial department may inquire into the matter and 
by decree annul patents illegally issued.?° 


So a pat- 


Shooting Club, 96 N. C. 310, 2 SE 6738. 
But see State v. Pacific Guano Co., 22 
Sa C250) 

[a] Rule applied.—After a pos- 
session from 1802 to 1822, and from 
1827 to 1845, a grant from the state 
could be presumed, notwithstanding 
the interruption of the possession. 
Reed v. Harnhart, 32 N. C. 516. 

[b] Rule not applicable where 
such a grant is forbidden by law. 
Bryan v..Crump, 55 Tex, i: 

[ec] Privity of estate.—In order to 
establish the presumption that the 
original title to the state to real es- 
tate has become divested by the issue 
of a grant, it is not necessary to show 
that the successive occupants were in 
privity of estate. Davidson v. Ar- 
ledge, 97 N. C. 172, 2 SE 378 [foll 
Davis v. McArthur, 78 N. C. 357]. 

[ad] In suit to enjoin trespasses 
on land, where it appears that the 
person in possession or his grantors 
took some of the steps necessary to 
acquire title it will be presumed, in 
favor of the title by possession, that 
the land was severed from the public 
domain. Harmon vy. Landers, (Tex. 
Civ. A.) 41 SW 3878. 

7. State v. Jadwin, (Tex. Civ. A.) 
85 SW 490 [writ of error dism 209 U. 
S. 553 mem, 28 SCt 759 mem, 52 L. 
ed. 923 mem] (where defendants 
claimed under the United States). 

8. Lord v. Bigelow, 8 Vt. 445. 

9. See cases infra this note. 

[a] Presumption of delivery to 
state of deed of land which, as state 
land, had previously been conveyed 
by the state land board, arising from 
the record of the deed, is not over- 
come by the fact that the clerk of the 
state land board did not at one time 
have such land listed, and did not 
know that it had been deeded to the 
state and duly recorded, in the ab- 
sence of any testimony that the offi- 
cers of the state did not have full 
cognizance of the deed at the time of 
its execution and thereafter, and in 
the absence of proof tending to show 
that there had been no delivery of 
the deed. Stephenson v. Van Blok- 
land, 60 Or. 247, 118 P 1026. 

{b] Sufficiency of evidence.—(1) 
In ejectment, where plaintiff's title 
dépended on a grant from the state, 
the record of which did not bear the 
signature of the governor, the evi- 
dence warranted a finding that plain- 
tiff ‘had not sustained the burden of 
showing the execution of the grant. 
Craig-Giles Iron Co. v. Brownlee, 272 
Fed. 74. (2) In trespass, where de- 
fendant collaterally attacked plain- 
tiff’'s patent by showing prior entry 
and survey, under St. §§ 4708, 4704, 
evidence by plaintiff showing that 
the county court had never issued or- 
ders for such prior entry and survey 
required submission to the jury, and 
a peremptory instruction for defend- 


ant was not warranted. Mason v. 
Fuson, 171 Ky. 111, 472, 186 SW 891, 
188 SW 464. 

10. Day Land, etc., Co. v. State, 
68 Tex. 526, 4 SW 865. 

[a] Effect of decree.—(1) A de- 


1154 [50 C.J.] 


ent may be canceled or annulled where it was is- 
sued through mistaket? or fraud,+? or on a false 
suggestion,!* and the state cannot be estopped by the 
unauthorized act of its officers in issuing patents to 


lands in disregard of law.'4 


Who may attack. The title of a patentee can be 
attacked by the state or an individual having a prior 
legal or equitable claim to the land*® and by no one 


cree canceling a grant of land does 
not vest the state with a new title, 
but confirms its original title and re- 
moves the cloud of the invalid grant 
from a subsequent grant issued be- 
fore the decree of cancellation. 
Guenther v. Dennis-Simmons Lumber 
Co., 246 Fed. 521 [aff 262 Fed. 1018 
mem]. (2) The state was not en- 
titled to oil royalties under leases by 
a levee district-during the period such 
district held land certified to it by the 
state, notwithstanding a judgment by 
consent in an action by the state 
against the levee district annulling 
and setting aside the transfer to the 
levee district. Caddo Levee Dist. v. 
Pure Oil Co., 167 La. 821, 120 S 380. 

11. Gilchrist-Fordney Co. v. Rus- 
sell, 17 F. (2d) 484; Brady v. Begun, 
ob pparh.s CN» 1X.) Osece £eo. Nv. scher- 
merhorn, 19 Barb. (N. Y.) 540; Sul- 
fee v. State, (Tex. Civ. A.) 164 SW 

[a] After recognition by govern- 
ment of a grant to the extent of its 
boundaries for over thirty years, it 
will not be canceled on account of an 
excess of land covered by it. State 
v. Galveston City Co., 38 Tex. 12. 

[b] Mistake of fact, and not of 
law, is required under Code Civ. Proc. 
§ 1957 (now Pub. Land L. § 130). 
Peo. v. New York Transit, etc., Co., 
118 Misc. 686, 195 NYS 305 [aff 206 
App. Div. 711 mem, 200 NYS 940 
mem]. 

qe. Md.—Singery v. Atty.-Gen., 2 
Harr. & J. 487 

Minn,—State v. Bachelder, 5 Minn. 
223, 80 AmD 410. Oe 


N. Y.—Jackson  v. 
Or.—Wilson vy. Shiveley, 11 Or. 215, 


Lawton, 
Johns. 23, 6 AmD 3811. 


4 P 324. 
Tex.—Sullivan v. State, (Civ. A.) 
164 SW 1120; Blair vy. Hennessy, 


(Civ, A.) 138 SW 871 [aff 107 Tex. 39, 
173 SW 871, AnnCas1918C 474]. 

Va.—White v. Jones, 4 Call (8 Va.) 
253, 2 AmD 564. 

13. Brady v. Begun, 36 Barb. (N. 
Y.) 583; Jackson v. Lawton, 10 Johns, 
ENE Y,) 28,6 AmD 311. 

14. HEyl v. State, 37 Tex. Civ. A. 
297, 84 SW 607 [foll Dayland, etc., Co. 
Vv. State, 68 Tex. 526, 4 SW 865; Woods 
Vv. Durrett, 28 Tex. 429; Todd v. Fish- 
er, 26 Tex. 239; Sherwood v. Fleming, 
25 Tex. Suppl. 408]. See Galveston, 
etc., R. Co. v. State, (Tex. Civ. A.) 36 
Sw 111. 

15. Campbell v. Flying V Cattle 
Co., 25 Ariz. 577, 220 P 417, 421 [quot 
Cyc]; Rozell v. Chicago Mill, etc., 
Co., 76 Ark. 525, 89 SW 469; Hdwards 
v. Rolley, 96 Cal. 408, 31 P 267, 81 
AmSR 234; Albritton v. Shaw, 148 
La. 427, 87 S 32. See Isaacs v. Willis, 
Hughes (Ky.) 22; Blair v. Hennessy, 
(Tex. Civ. A.) 138 SW 1076 [aff 107 
173 SW 871, AnnCas1918C 
474] (where a transfer of a certificate 
for land was a forgery, a grant of the 
land by the state to the transferee 
was subject to be divested by the 
state or by the original holder of the 
certificate, or his heirs, on proof of 
the fraud and forgery, inducing the 
state to part with its title). But see 
O’Keefe v. Robison, 116 Tex. 398, 400, 
292 SW 854 (where the court said: 
“The rule in this State is, that after 
a patent valid on its face has been 
issued, no one but the State can chal- 
lenge its validity’). And see infra 
text and note 16. 

[a] Grantee from state may pro- 
ceed (1) to have a junior grant va- 
cated (Oliver v. Pullam, 24 Fed. 127; 
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Sees and, according to some cases, even the state 
can ‘proceed for the annulment of its patents only 
where its own interests are concerned,'* and not 
for the sole purpose of protecting the interest of 


private individuals.® 


Taylor v. Fletcher, 7 B.'Mon. (Ky.) 
80), (2) although the junior grant 
covers only. a part of the land includ- 
ed in his grant (Hoyt v. Rich, 20 N. C. 
673). (8) And he is entitled to relief 
whether or not he proves actual dam- 
age. Holland v. Crow, 34 N. C. 275 (so 
holding on the ground that the junior 
grant is per se a cloud on the title). 
[b] Possession by plaintiff of land 
omitted from his conveyance.—W here 
lands had been inclosed and cultivat- 
ed as a single plantation and, as suc- 
cessively sold, physical possession 
had been delivered, omission of a par- 
ticular tract constituting part of the 
plantation in the conveyance to plain- 
tiffs did not render them trespassers 
without a right to question the pat- 
ent from the state under which de- 
fendant claimed, as delivery of pos- 
Session gave an inchoate right ca- 
pable of being perfected, under Civ. 
Code art 2275, declaring a verbal sale 
good against the vendor and the ven- 
dee when actual delivery has been 
made. Wemple v. Albritton, 154 La. 
859, 97 S 489. 

[ec] In West Virginia, where a 
patent to land was procured by fraud 
or without compliance with material 
requirements of law, it may be’ at- 
tacked in a proper proceeding by the 
state or any other interested party. 
State v. Miller, 84 W. Va. 175, 99 SE 


Albritton v. Shaw, 148 La. 427, 
87 S 32; Smith v. Crandall, 118 La. 
1052, 48 S 699; Dunn v. Wing, 103 
Tex. 393, 128 SW 108 [den writ of er- 
ror 60 Tex. Civ. A. 16, 127 SW 1101]; 
McLeary v. Dawson, 87 Tex. 524, 29 
SW 1044 [aff (Civ. A.) 25 SW 705]; 
Culbertson v. Blanchard, 79 Tex. 486, 
15 SW 700; Decourt v. Sproul, 66 
Tex. 368, 1 SW 337; Martin v. Brown, 


62 Tex. 485; Howard v. McKenzie, 54 
Tex. 171;. Bryan v. Shirley, 53 Tex. 


440; Cathey v. Briggs, (Tex. Civ. A.) 
21 SW (2d) 700; Williamson v. Mil- 
ler-Vidor Lumber Co., (Tex. Civ. A.) 
178 SW 800; Campbell v. Elliott, 
(Tex. Civ. A.) 151 SW 1180; Frontroy 
v. Atkinson, 45 Tex. Civ. A. 324, 100 
SW 1028; Yarbrough v. De Martin, 28 
Tex. Civ. A. 276, 67 SW 177. And see 
supra text and note 15. 

fa] Mere possession of land does 
not constitute such an interest there- 
in as will entitle the possessor to 
call in question the validity of a 
grant to another from the state. 
Williamson v. Matthews, 32 Ga. 524; 
a METEOR v. Shaw, 148 La. 427, 87 S 
3 


[b] One without any interest in 
the land cannot question a grant. 
Williamson v. Matthews, 32 Ga. 524; 
Brunswick v. Dart, R. M. Charlt. 
(Gai) 497s“ Theriot- v. "Cattery 160 
aie. 106 S 698. 

[ec] No one can be “aggrieved,” 


within Revisal (1905) § 1748, giving to 
the party aggrieved a right of action 
against the party holding under a 
grant improperly issued, unless he has 
interest in the subject matter of an 
obnoxious grant. Wadsworth v. Coz- 
ard, 175 N.C. 15, 94S! 67.0. 

[d] Prerequisites of right of in- 
dividual to attack validity of land 
patent.—(1) The individual making 
the attack must ‘have an equitable 
title or an inceptive right to the land, 
antedating the issuance of the pat- 
ent. Albritton v. Shaw, 148 La. 427, 
87 S 32. (2) No private citizen can 
maintain a suit in equity for the re- 
peal of a grant of land by the state, 
unless he has some right therein 


Proceedings for, and method of, attack. In order 
to avoid a patent it must be annulled in a direct pro- 
ceeding, in equity,'® for as a general rule a grant 


which is prejudiced by the grant. 
Meredith v. Triple Island Gunning 
Club, 113: Va. 80,78 SEH.721, 38 LRA 
NS 286, AnnCasi913E 531. (3) oie 
some jurisdictions the attack must be 
aimed at the jurisdiction or legal au- 
thority of the officers of the land de- 
partment to issue the patent. Albrit- 
ton v. Shaw, supra. 

{e] Junior grantee or patentee 
cannot in general attack a _ senior 
grant or patent. Hensley v. Matting- 
ly, 205 Ky. 751, 266 SW 625; Waldo 
v. Wilson, 173 N. C. 689, 92 SE 692; 
Featherston v. Mills, 15 N. C. 596; 
Crow -v. Holland, 15 N. C. 417; Dod- 
son v. Cocke, 1 Overt. (Tenn.) 314, 3 
AmD 757. 

{f] Breach of conditions subse- 
quent in a grant by the state can be 
taken advantage of by the state only, 
and then only in a direct proceeding 
for that purpose. Archibald v. New 


York Cent., etc,’R. Co., 157 N: Y. 574, 
52 NE 567. 
{g] Method of payment.—Patents 


from a state for its public lands, 
signed by the proper officers, and in 
due form, to convey the title of the 
state to the patentees, are not sub- 
jects of individual attack as improp- 
erly issued because the land scrip ac- 
cepted by the state in lieu of the pur- 
chase price was not legally receivable 
for the land in question, but such pat- 
ents can be set aside only in judi- 
cial proceedings instituted on behalf 
of the state. Frellsen v. Crandell, 
217, U.S. -71,.. 30) SCtN490,754> er teas 
670 [aff 120 La. 712, 45 S 5587; 

{h] Commission.—In a litigation 
between a possessor of land holding 
under a patent from the state, and 
the oyster commission, the latter be- 
ing without capacity to stand in judg- 
ment for the state with respect to the 
validity of such*patent, and the state 
itself not being a party to the litiga- 
tion, no judgment can be rendered 
on that question by which the state 
ean be bound. Chauvin vy. Louisiana 
Oyster Commn., 121 La. 10, 46 S 38. 

17. Peo... v. Stratton, 25: (Cal. 242): 
State v. Warner Stock Co., 48 Or. 378, 
86 P 780, 87 P 534. 


18. Peo. v. Stratton, 25 Cal. 242. 
19. TLS —Chandler v. Calumet, 
etc; “Mint Co:, 149 -U.'S. 79) 187 Set 


798, 37_L. ed. 657 [aff 36 Fed. 665]; 
Patterson v. Winn, 11 Wheat. 380, 6 
L. ed. 500. 

Cal.—Peo. v. California Fish Co., 
166 Cal. 576, 188 P 79 

Ky.—Com. Ws James, 138) Kiys 472% 
128 SW 338; Marshall v. McDaniel, 12 
Bush 878 [foll Jennings v. Whitaker, 
4 T. B. Mon. 50; Bledsoe v. Wells, 4 
Bibb 329]. 

Md.—Cook v. Carroll, 6 Md. 104. 

Minn,—State v. Bachelder, 5 Minn. 
223, 80 AmD 410. 

N.Y ees Blakslee Mfg. Co. v. 
BH. G. Bilakslee’s mages Iron-Works, 
129 N.Y. 155; 29 INE 2 
1 igo Punean Wie Beard, 1 "Sey 

W. Va.—State v. Miller, 84 W. Va. 
175, 99 SE 447, 

[a] Action for damages.—Jude- 
ment annulling a conveyance from 
the state to a levee board did not give 
the state a right of action for dam- 
ages for trespass already committed. 


State v. Standard Oil Co., 164 La. 334, 
113 S 867. 
[b] Equitable plea to action of 


trespass that plaintiff's patent 
through which he claimed title is in- 
valid, a fraud on the state, and con- 
trary to the common-law rights of its 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


or patent from the state cannot be collaterally im- 
peached,”° unless it is void on its face.24 
Tendering back consideration received. It is not 
necessary for the state to tender back money paid 
for its lands before it can maintain a suit to cancel 
the patents on the ground that they were fraudu- 
lently procured by the purchasers,?? that the sales 
were illegally made,?* or that the land was not prop- 
erly surveyed;?4 but it has been held that the state 


citizens, is demurrable, since this is 
a matter for an equity court. Tyler 
ve eins Island Club, 143 Md. 214, 122 


20. U. S.—Chandler v. Calumet, 
eter Min. Con 149) US. 79, 13 “SCt 
798, 37 L. ed. 657 [aff 36 Fed. 665]; 
Patterson v. Winn, 11 Wheat. 380, 6 
L. ed. 500; G. F. Stearns Land, etc., 
Co. v. Asher, 295 Fed. 268; Bealmear 
v. Hutchins, 148 Fed. 545, 78 CCA 231 
[rev 134 Fed. 257]; Oliver v. Pullam, 

~24 Fed. 127. 

Cal.—Harrington v. Goldsmith, 136 
Cal. 168, 68 P 594; Peabody v. Prince, 
WS Cale 511) 21 (123) Worcester: iv. 
Iitts, 8 Cal. A..181, 96 P.335. 

Ga.—Houston v. State, 124 Ga. 417, 
52 SE 757; Patterson v. Buchanan, 37 
Ga. 560; Martin v. Anderson, 21 Ga. 
301; Vickery v. Scott, 20 Ga. 795; 
Tison v. Yawn, 15 Ga. 491, 60 AmD 
708; Sykes v. McRory, 10 Ga. 465, 54 
AmD 402. 

Ky.—Collins v. Flynn, 155 Ky. 717, 
160 SW 496; Com. v. James, 138 Ky. 
472, 128 SW 338; American Assoc. v. 
Innis, 109 Ky. 595, 60 SW 388, 22 KyL 
1196; Frazier v. Frazier, 81 Ky. 137; 
Hartley v. Hartley, 3 Metc. 56; Lit- 
tle v. Bishop, 9 B. Mon. 240; Taylor 
v. Fletcher, 7 B. Mon. 80; Hardin v. 
Cain, 2 B. Mon. 56; Underwood v. 
Crutcher; %7 J. J. Marsh. 529;-Jen- 
nings v. Whitaker, 4 T. B. Mon. 50; 
Allen v. Pulliam, 66 SW 722, 23 KyL 
2129; Uhl v. Reynolds, 64 SW 498, 23 
KyL 759. y 

La.—Chauvin y. Louisiana Oyste 
@omimn.,. 127. Wa. -10,-465"S- 38° 

Md.—Cook v. Carroll, 6 Md. 104. 

Mo.—Sexton v. Dunklin Co., 296 
Mo. 682, 246 SW 195. 

N. J.—American Dock, etc., Co. v. 

Public School Trustees, 39 N. J. Ea. 
409. 
N. Y.—Archibald v. New York 
Cent. ctCc piv, CO LO ENe t DLA, D2 
NE 567; Saunders v. New York Cent., 
CEC COV 44 NE Ye Lo, (oo NE 992; 
43 AmSR 729, 26 LRA’ 378; DeLancey 
v. Piepgras, 138 N. Y. 26, 33 NE 822; 
Brady v. Begun, 36 Barb. 533;  Mor- 
gan v. Turner, 35 Misc. 399, 71 NYS 
996 [aff 81 App. Div. 645, 81 NYS 1136, 
and foll New York Cent., etc., R. Co. 
v. Aldridge, 135 N. Y. 83, 32 NE 50, 
17 LRA 516; Blakslee Mfg. Co. v. 
Blakslee’s Sons Iron Works, 
Ye. 155, 29 NE.2]; Lally. ve New 
Work Cent, ete. Rs /Co}. 617 Mise: 
199, 118 NYS 177; Jackson v. Marsh, 
6 Cow. 281; Jackson vy. Hart, 12 
Johns. 77, 7 AmD 280; Jackson v. 
Lawton, 10 Johns. 23, 6 AmD 311. 

N. C.—Waldo v. Wilson, 173 N. C. 
689, 92 SE 692; Janney v. Blackwell, 
138 N. C.°437, 50 SH 857; Holley v. 
Smith, 130 N. C. 85, 40 SE 847; Dosh 
v. Cape Fear Lumber Co., 128 N. C. 
84, 38 SE 284; Wyman v. Taylor, 124 
N. C. 426, 32 SE 740; Brown v. Brown, 
106 N. C. 451. 11 SE 647; Dugger v. 
McKesson, 100 N. C. 1, Petes pik 
inggood v. Burgess, E i ; 
Seumire vou Powell, 35° N.«.C-312; 
Holland v. Crow, 34 N. C. 275; Waugh 
vy. Richardson, 30 N. C. 470. 

Or.—Grant v. Oregon Nav. Co., 49 
Or. 324, 90 P 178, 1099. 

R. I.— Payne v. Providence Gas Co., 
31 R. I. 295, 77 A 145, AnnCas1912B 


Tenn.—Curle vy. Barrel, 2 Sneed 63; 
Overton v. Campbell, 5 Hayw. 165, 9 
AmD 780. 

Tex.—Martin v. Brown, 62 Tex. 485; 
Carter v. Clifton, 44 Tex. Civ. A. 132, 
98 SW 209; Heil v. Martin, (Civ. A.) 
70 SW 4380; Greenwood v. McLeary, 
(Civ. A.) 25 SW 708. 
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Pleading. 


Parties.?° 
party to-a suit 


Va.—Lassly v. Fontaine, 4 Hen. & 
M. (14 Va.) 146, 4 AmD 510. 

W. Va.—State v. Miller, 84 W. Va. 
175, 99 SE 447. 

[a]. Failure to make survey re- 
quired by law upon which a patent is 
issued does not warrant a collateral 
attack on the validity of the patent. 
Collins v. Flynn, 155 Ky. 717, 160 SW 
496; Miller v. Breathill Coal, etc., Co., 
152 Ky. 390, 153 SW 468. 

[b] Attack by commission.—W here 
the state,’ through its agents, sold a 
particular tract of land as suscepti- 
ble of private ownership, the oyster 
commission, another agent, charged 
with the control of oyster beds and 
water bottoms suitable for oyster 
beds, has no authority to deny the 
validity of such sale. Chauvin v. 
Louisiana Oyster Commn., 121 La. 10, 
46 S 38. 

21. Cal.—Klauber v. Higgins, 117 
Cal. 451, 49 P 466. 

Ga.—Harris v. Dyer, 27 Ga. 211; 
Winter v. Jones, 10 Ga. 190, 54 AmD 


379. 
Ky.—Bryant v. Meadors, 183 Ky. 
651, 210 SW .177; Meade v. Steele 


Coal Co., 181 Ky. 153, 203 SW 1061; 
Mason v._Fuson, 171 Ky. 111, 472, 186 
SW 891, 188 SW 464. See Hartley v. 
Hartley, 3 Mete. 56 (holding that a 
patent of land from the common- 
wealth can be declared void in collat- 
eral proceedings only so far as it em- 
braces land previously entered, sur- 
veyed, or patented). 

Miss.—Huber v. Freret, 138 Miss. 
238, 103 S 3. But see Edward. Hines 
Yellow Pine Trustees v. State, 133 
Miss. 334, 370, 97 S 552 (where the 
court said: ‘“‘A patent to land issued 
by the sovereign cannot be ques- 
tioned either in a court of law or 
equity, except on the ground of fraud 
or mistake’’). 

N. Y.—Saunders v. New York Cent., 
etec., R. Co., 144 N. Y. 75, 38 NE 992 
43 AmSR 729, 26 LRA 378; Lally v. 
New York Cent., ete., R. Co., 61 Misc. 
199, 118 NYS 177; Jackson v. Marsh, 


6 Cow. 281. 

N. C.—Harris v. Norman, 96 N. C. 
59, 2 SH 72. 

R. I.—Payne v. Providence Gas Co., 


31 R. I. 295, 77 A 145, AnnCas1912B 
5 


Va.—Alexander v. Greenup, 1 Munf. 
(15 Va.) 134, 4 AmD 541. 

See Carswell v. Swindell, 102 Md. 
636, 62 A 956 (the effect of a patent 
in passing title may be questioned in 
an action at law). 

{a] Lack of seal.—Where the stat- 
ute requires a grant from the com- 
monwealth to be under seal, a grant 
without a seal is void, and may be 
collaterally attacked. Jarrett v. Ste- 
vens, 36 W. Va. 445, 15 SE 177. 

{b] Patent issued without author- 
ity may be collaterally attacked. 
Winter v. Jones, 10 Ga. 190, 54 AmD 
379; Stephens v. Terry, 178 Ky. 129, 
198 SW 768; Bryant v. Kentucky 
Lumber Co., 144 Ky. 755, 139 SW 1089; 
Com. v. James, 138 Ky. 472, 128 SW 
338; Huber v. Freret, 138 Miss. 238, 
103 S 3; Van Dusen Inv. Co. v. West- 
ern Fishing Co., 63 Or. 7, 124 P 677, 
126 P 604. See Stewart v. Keener, 131 
N. C. 486, 42 SE 935. 

[c] Where patents, issuing under 
certain circumstances, are by statute 
declared absolutely void, a patent 
may be impeached for that cause col- 
laterally. McMillan v. Hutcheson, 4 
Bush (Ky.) 611; Hartley v. Hartley, 
3 Metc. (Ky.) 56; Taylor v, Fletcher, 
7 B. Mon. (Ky.) 80. 
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cannot maintain a suit to cancel a patent for an 
innocent mistake in the procedure without first offer- 
ing to return the purchase money.?°® 

The general rules as to pleading in 
civil actions,?® including suits for the cancellation: 
of instruments,?7 apply in suits to attack or annul 
grant or patents.?§ 

The necessity for making the state a 


to annul or cancel a patent or a 


{d] If land was not subjéct to en- 
try the patent or grant is void and 
may be attacked collaterally. Oliver 
v. Pullam, 24 Fed. 127; Waldo v. 
Wilson, 173.N.) C. 689; 92.SH. 692; 
Westfelt v. Adams, 159 N. C. 409, 74 
SE 1041; Janney v. Blackwell, 138 
N. C. 437, 50 SE 857; Holley v. Smith, 
130 N. C. 85, 40 SE 847; Gilchrist v. 
Middleton, 107 N. C. 663, 12 SH 85; 
Hoover v. Thomas, 61 N. C. 184; Lov- 
inggood v. Burgess, 44 N. C. 407; 
Stanmire v. Powell, 35 N. C. 312. 

fe] In suit to enjoin trespass, 
where defendant’s title to land is not 
in issue, the validity of the patent 
under which defendant claims may be 
attacked, where the validity of plain- 
tiff’s patent, in so far as it embraced 
the land involved, depended upon 
whether defendant’s survey was a 
valid subsisting survey when plain- 
tiffs patent was issued. Bryant v. 
Meadors, 183 Ky. 651, 210 SW 177. 

[f] In action of ejectment, where 
a patent has been obtained and the 
land sold to a purchaser for a valua- 
ble consideration, all inquiry as to 
adverse claims, founded on an equity 
arising previously to the patent, is not’ 
precluded. Gonzalus v. Hoover, 6 
Serge. & R. (Pa.) 118. 

22. State v. Morgan, 52 Ark. 150; 
12 SW 2438; State v. Hackley, 124 La. 
854, 50 S 772; Randolph v. State, 73 
Tex. 485, 11 SW 487; State v. Rhom- 
berg, 69 Tex. 212, 7 SW 195; State 
v. Snyder, 66 Tex. 687, 18 SW 106. 

23. Cameron v. State, 7 Tex. Civ. 
A. 35, 26 SW 869. 

[a] Reason for rule.—It is to be 
presumed that the state will make 
restitution if justice demands it. 
Cameron v. State, 7 Tex. Civ. A. 35, 
26 SW 869. 

24. Bacon yv. State, 2 Tex. Civ. A. 
692, 21 SW 149 [writ of error dism 
eae S. 207, 16 SCt 1023, 41 L. ed. 
132]. 

25. Peo. v. Bryan, 73 Cal. 376, 14 P 
893 [foll Peo. v. Morris, 77 Cal. 204, 
LOM Sou 

[a] Where state did not have title, 
the statute of limitations does: not 
run against the patentee’s action fora 
refund until the patent is canceled by 
the commissioner. Wilson y. Naylor, 
116 Miss. 573, 77 S 606. 

26. See Equity §§ 389-678; 
ing, 49°C" Jip) i 

27. See Cancellation 
ments §§ 148-187. 

28. See cases infra this note. 

[a] Necessary allegations in scire 
facias to vacate grant see Holland vy. 
Crow, 27 N. C. 448. 

[b] Complaints held insufficient 
see Peo. v. Martz, 74 Cal. 110, 15 P 
449; Peo. v. Jackson, 24 Cal. 630. 

[ce] Issues, proof, and variance.— 
In an action to vacate patents for 
public lands because of violation of 
their terms, failure to build docks 
could not be shown without an alle- 
gation of that fact, and a prohibition 
against erecting buildings could not 
be shown without an allegation to 
that effect; nor could such evidence 
be introduced under an allegation to 
that defendant “otherwise omitted to 
perform” the terms of the patents. 
Peo. v. American Sugar Refining Co., 
86 Mise. 78, 148 NYS 160. 

29. Parties: 

In general see Equity §§ 253-356; 

Parties 47 C. J. p 1. 

Suits for cancellation of instruments 
in general see Cancellation of In- 

struments §§ 126-141. 
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grant has been affirmed in some cases?® and de- 


nied in others.31 
Evidence. 


facts which render it invalid.?2 


[§ 596] 16. Relinquishment, Abandonment, 
Preémptive rights arising 
from improvements or settlement may be lost by 
but after title to land becomes 
vested under a grant from the state, there can be 
no abandonment thereof in the absence of adverse 
A failure to list land for taxation 
does not authorize an inference of a surrender of the 
possession,®°® nor will land which has been patented 
revest in the state merely because of the owner’s 
A relinquishment of 
lands to the state, by the owner of a superior title, 
passes his claim to the government, and does not 


Revocation of Grants. 


abandonment ;#4 


possession.*° 


neglect to pay the taxes.°7 


30. Calhoun v. Cawley, 104 Ga. 335, 
30 SE 773 [foll Parker v. Hughes, 25 
Ga. 874, expl Dart v. Orme, 41 Ga. 
376, and foll Atkinson v. Cawley, 112 
Ga. 485, 37 SH 715]. See Parker v. 
Hughes, 25 Ga. 374 (holding that the 
state should be plaintiff in a suit to 
set aside a grant from the state); 
Smith v. Crandall, 118 La. 1052, 43 S 
699 (a patent from the state cannot 
be revoked or set aside except on judi- 
cial proceedings instituted in behalf 
of the state). 

; {a] Right to join.—State and per- 
sons having interest in lands may join 
in suit to annul patent. Peo. v. Mor- 
rill econ Cala woo. 

[b] In Kentucky (1) a direct pro- 
eeeding to annul a patent void for 
fraud must be maintained by, and in 
the name of, the commonwealth. 
Hensley v. Mattingly, 205 Ky. 751, 
266 SW 625. (2) In such an action 
the state auditor is not a proper party 
merely because he is custodian of the 
public records relating to land grants. 
Com. v. James, 138 Ky. 472, 128 SW 


338. 
31. Hoye v. Johnston, 2 Gill (Md.) 
291. See Andrus v. Wheeler, 18 Misc. 


646, 42 NYS 525 [rev on other grounds 
22 App. Div. 596, 48 NYS 118] (let- 
ters patent, issued by the state, for 
lands to which it has no title, may be 
set aside in an action by the rightful 
owner against the holder of the pat- 
ent). 

{a] TIllustration.—On a bill by the 
holder of an equitable title to vacant 
land, against the patentee, to vacate 
the patent as fraudulent, the state 
need not be made a party. Hoye v. 
Johnston, 2 Gill (Md.) 291. 

32. Hebbron y. Graves, 78 Cal. 380, 
20 P 740; Leviston v. Ryan, 75 Cal. 
2985 07 PB. 939; Peo. v. Stratton, 25 Cal. 
242; Martin v. Brown, 62 Tex. 467. 

fa] Prior equity.—Person attack- 
ing patent has burden of showing 
prior equity. Martin v. Brown, 62 
Tex. 467. 

[b] When presumptions in favor 
of patent not applicable.—The pre- 
sumptions which arise in support of 
a patent for public land, issued by a 
state, can have no force where the 
state selection of the land was orig- 
inally void, and there is no proof that 
it has been validated by a curative 
act. Chant v. Reynolds, 49 Cal. 2138. 

{c] In Arkansas, under Kirby’s 
Dig. § 4852, where a person attacks 
the title of one who holds under a 
deed from the state and fails to pro- 
duce the notes given for the land, 
and does not account for them, he 
does not conclusively show that the 
purchase money or some part there- 
of remains unpaid, and therefore fails 
to sustain the burden of showing that 
the legal title was in the state not- 
withstanding the transfer. Winn v. 


The party impeaching the validity of 
a patent has the burden of proof,?? 
by clear, satisfactory, and unequivocal evidence the 
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inure to the benefit of an inferior title;3% nor does 


it prevent the state from regranting the land.®° 


Revocation. 
and must show 


fected.*° 
or 


thereof.*? 


Campbell, 94 Ark. 338, 126 SW 1059. 

33. Ashbrook v. Quarles, 15 B. 
Mon. (Ky.) 20. But see State Bd. of 
Education v. Roanoke R., etc., Co., 
158 N. C. 313, 73 SE 994 (court not 
required to charge that grant could 
be vacated only by clear, strong, and 
convincing evidence). 

[a] Nature of evidence.—A pat- 
ent which is legal and perfect upon 
its face is a record of the title hav- 
ing passed to the grantee and it can- 
not regularly be defeated but by mat- 
ter of as high a nature as itself. 
Bledsoe v. Wells, 4 Bibb (Ky.) 329. 

[b] Evidence held sufficient to es- 
tablish boundaries of a senior grant 
to plaintiff’s predecessor as claimed 
by plaintiff, and that the land in con- 
troversy is within the boundaries of 
such grant. Lancaster v. Isaacs, 172 
Ky. 709, 189 SW 935. 

34. Thompson v. Burhans, 61 N. 
Y. 52 [rev 61 Barb. 260]; Grant v. 
Allison, 43 Pa. 427; Jacobs v. Figard, 
25 Pa. 45; Farmers’, etc., Bank v. 
Woods, il Pa. 99; Orr v. Cunningham, 
4 Watts & S. (Pa.) 294; McDonald 
Va Mualhollan, 5) Watts Cea, i 1735 
Brentlinger v. Hutchinson, 1 Watts 
(Pa.) 46; Fisher v. Larick, 3 Serg. & 
RR. €Pa.) "319; Lilly v. Paschal, 2 Serg. 
& R. (Pa.) 394; Clark v. Hacket- 
horn, 3 Yeates (Pa.) 269; Mobley v. 
Oeker, 3 Yeates (Pa.) 200; Ewing v. 
Barton, 2 Yeates (Pa.) 818; Drin- 
ker v. Holliday, 2 Yeates (Pa.) 87; 
Lowrey v. Gibson, 2 Yeates (Pa.) 81; 
Irwin v. Nicholls, 1 Yeates (Pa.) 293; 
ee v. Crawford, 1 Yeates (Pa.) 

Ge ; 

[a] Mére verbal statements by a 
settler who has left his settlement, 
to the effect that he keeps up his 
claim, cannot prevent the relinquish- 
ment of possession from operating as 
an abandonment. Cluggage v. Dun- 
Can, mliSere re Ri (Panna: 

[b] Rights acquired by survey and 
entry.—(1) Failure to take any steps 
to perfect a survey for forty years is 
an abandonment of the survey. Ford 
v. Bryant, 158 Ky. 97, 164 SW 308. 
(2) From the date of entry upon and 
survey of land belonging to the state 
and until a patent is issued, the per- 
son making the survey has only an 
inchoate right in the land, which 
must be perfected within a reasonable 
time under the circumstances, and 
may be lost by delay or abandonment. 
York (Coal, jetc.) Coty. Hamilton, 182 
Ky. 345, 206 SW 616. (3) Where 
thirty nine years elapsed between en- 
try and survey and the issuance of a 
patent, all rights of the one making 
the survey were lost and abandoned. 
York Coal, ete., Co. v. Hamilton, su- 
pra. (4) An abandoned survey not 
carried into a grant cannot be set up 
against a Subsequent patent to others. 
Fuller v. Keesee, 104 SW 700, 31 KyL 


The legislature may revoke grants 
to a levee district by abolishing it or by withdraw- 
ing grants, if a third person’s rights are not af- 


[§ 597] 17. Forfeiture and Reversion to State. 
Where land is granted by the state to persons named 
as trustees for a certain purpose and the object of 
the trust fails or becomes extinct, the title reverts to 
the state as a matter of law.*? 
verts to the state, the state only can take advantage 
There is no presumption of a reversion 
to the. state of a land grant, unless there be proof 
that neither the grantee nor his representatives or 
assigns have been heard of in the neighborhood of 
the Jand for a long series of years.** 
ture has the power to waive a forfeiture and con- 
firm the title of a grantee under former acts, al- 


If Jand granted re- 


The legisla- 


1099. 

[ec] Mere intruder’ on public land 
cannot set up alleged abandonment 
by the owner of a location to defeat 
a title derived under it. Troutman 
v. May, 33 Pa. 455. 

[d] Forfeiture will not result 
from temporary absence.—Goodman 
v. Losey, 3 Watts & S. (Pa.) 526; Mc- 
Laughlin v. Maybury, 4 Yeates (Pa.) 
534; Clemmin vy. Gottshall, 4 Yeates 
(Pa.) 330. 

35. Calloway v. Sanford, 
Chey ADRS SWeecue. 

[a] Qne holding land under deeds 
did not waive his rights under his 
deeds by thereafter obtaining junior 
patents so far as they covered land 
then vacant. Kentucky Union Co. v. 
Hevner, 210 Ky. 121, 275 SW 513. 

[b] Acts necessary to show aban- 
donment.—(1) The abandonment of 
title to public lands by the grantee 
must be shown by some clear and un- 
mistakable act showing a purpose to 
repudiate ownership. Phy v. Hat- 
field, 122 Tenn, 694, 126 SW 105, 135 
AmSR 888, 19 AnnCas 374. (2) It can- 
not be presumed that a perfected title 
to patented land was abandoned from 
the owner’s failure for thirty five 
years to pay taxes, or take actual pos- 
session and prevent casual trespass- 
es, although such presumption might 
be indulged if the title was imperfect. 
Phy v. Hatfield, supra. 


(Tenn, 


36. Smith v. Morrow, 7 T. B. Mon. 
(Ky.) 234. 

37. Bear Valley Coal Co. v. Dewart, 
95: Pas 72. 

38. Stith v. Hart, 6 Tos avons 
(Ky.) 624 

39. Hardin Vv. auder 4 T. B. Mon. 
(Ky.) Bae. 

40. Caddo Levee Dist. v. Pure Oil 
Comet, Wan S0l e120" S! e3ae 


41. Kennedy v. McElroy, 22 SW 
442, 15 KyL 168, 92 Ky. 72, 17 SW 
202, 18 KyL 3878 (holding that it is 
only in case of forfeiture of title by 
the grantee in consequence of some 
act of his that the forfeiture must 
be declared by a direct proceeding 
for that purpose). 

[a] Loss or destruction of deed of 
land from the state does not divest 
the title of the grantee and revest it 
in the state. Thornton y. Smith, 88 
Ark. 543, 115 SW 677. 

42. American Dock, ete. ‘Co. Vv. 
Pee School Trustees, 39 N. J. Eq. 


[a] Where vailroad company has 
selected right of way over public 
lands and the surveyor-general has 
issued a permit to use them, a delay 
in the construction of the railroad 
will not, of itself, work a forfeiture 
of the permit. San Pedro v. South- 


ern Pac. R. Co, 101 Cal. 333, 3502 
43. Sutton v. McI.eod, 29 Ga. 589. 


—_— Sv sees 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 597-600] 


though such grantee had not fully complied with 
the conditions of such act,#4 and where a deed from 
the state contained a condition subsequent that the 
grantees should convey to settlers upon payment of 
the required price, the estate continued in the gran- 
tees until the state availed itself of the right of for- 
feiture, and such title cannot be asserted by a third 
person.*5 

Failure of prior entryman to perfect entry. 
Where a grant excluded therefrom when issued an 
existing valid entry; the subsequent failure of the 
enterer to acquire a grant based on such prior en- 
try did not give the grantee title to such entry, but 
that title reverted to the state.*® 

[§ 598] 18. Disposal of Interest or Land by Gran- 
tee or Holder of Inchoate or Equitable Title. It has 
been stated in general terms that the law does not 
favor restrictions on the alienation of a title ac- 
quired in public land whether such title is complete 
or inchoate,*? and the right of the holder of an in- 
choate or equitable interest to transfer possession 
or to assign or sell his interest in the land has been 
recognized.4S A deed made by the grantee of land 
from the state before the grant is issued takes pre- 
cedence of a second deed made after the issuance of 
the grant,*® and a statute granting land to persons 
on certain conditions, and providing that no sale of 


a claim thereto should be valid in law and binding 

44. Corvallis, ete., R. Co. v. Ben- [e] 
Sons 6 Ory 359,712 Pras s pwrit ort 
error 235 U. S. 691 mem, 35 SCt 206 


mem, 59 L. ed. 428 mem]. 
45. Abbot v. Fellows, 116 Me. 173, 
100 A 657. 


46; Southern Coal, Vete., 4, Co... ve 
Schwoon, 145 Tenn. 191, 239 SW 398. 
47. Breen v. Morehead, (Civ. A.) 
126 SW 650 [aff on other grounds 104 


49. 
L552 
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In Arkansas a donee of land 
under the donation laws of the state 
could not alienate, or in any way dis- 
pose of, the land, and had no greater 
right than that of possession. 
vaacken v. Sisk, 91 Ark. 


Prigden v. Green, 80 Ga. 737, 7 
SE 97 [foll Thursby v. Myers, 57 Ga. 
Dudley v. Bradshaw, 29 Ga. 17; 
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upon the person making the sale until an uncon- 
ditional deed should be obtained, has been held not 
to forbid the disposition of a claimant’s interest in 
such land by will, where he was entitled to an un- 
conditional deed at the time of making the will, al- 
though he had not yet received it.°° A bona fide 
purchaser of lands claiming under the patentee is 
entitled to protection,®! and a like rule has been ree- 
ognized in respect of bona fide purchasers from 
the holders of inchoate or equitable title,®? but, it 
was held, where an assignment of a certificate was 
a forgery, that a subsequent holder under such as- 
signment could not claim the rights of a bona fide 
holder.®* 

[§ 599] B. Land Grants of Particular States—1. 
California®*—a. Persons Entitled to Grants. Under 
the constitution, lands of the state which are suit- 
able for cultivation can be granted only to actual 
settlers,°> and this provision operates as a restric- 
tion on appleations before as well as after the con- 
stitution took effect,°* and applies to land originally 
unfit for cultivation, but which, at the time of ap- 
plication for purchase, has been made fit for enl- 
tivation, without regard to how it was reclaimed.®? 
As to land which is not agricultural the rule is that 
other things being equal the first applicant has a 
prior right to purchase.°’ 

[§ 600] b. Amount To Be Granted. Land suit- 
against a prior unrecorded assign- 
ment. Krelwitz v. McDonald, 135 
Minn. 408, 161 NW 156. 

[b] Holder of unrecorded assign- 
ment, who obtains.a patent, holds the 
legal title in trust for the equitable 
owner who is a good-faith purchaser 
from the holder of a certificate of 


state land. Krelwitz v. McDonald, 
135 Minn. 408, 161 NW 156. 
53. 


Mc- 
452, 121 SW 


Tex. 254, 136 SW 1047, AnnCas1914A | Henderson v. Hackney, 23 Ga. 383, Austin v. Dean, 40 Mich. 386. 
1285]. 68 AmD 529]. 54. General matters in respect of 
[a] Evidence of transfer.—Posi- [a] Where purchaser executed | disposal of state lands see supra §§ 


tion of transfer on a registration 
book, immediately following the reg- 
istration of the original grant, in- 
dicated that it was a transfer of the 
land written on the back of the orig- 
inal grant. Daniel v. Dayton Coal, 
etc., Co., 132 Tenn. 501, 178 SW 1187. 

48. See cases infra this note. 

[a] Possession could be passed to 
another, although the holder did not 
have such. title as he could pass by 
bargain and sale. Mays v. Beatty, 8 
Ky. Op. 46. 

[b] Since entry, survey, plat, and 
certificate of survey vest equitable ti- 
tle in the holder of the survey, his in- 
terest therein is subject to sale or 
assignment, and the execution of a 
title bond before the patent was is- 
sued does not render the title bond 
invalid. Cooper v. Williamson, 191 
yee Zi oy eg. SW) COT 

[ce] Quitclaim deed conveys the 
equitable title of a holder of a cer- 
tificate of state land. Krelwitz v. 
a epenald, 1385 Minn. 408, 161 NW 
15 


{d] Effect of transfer.—(1) The as- 
Signor of a certificate of sale to state 
lands assigning all his right, title, 
and interest under such certificate 
does not warrant or undertake to de- 
fend the title to the lands described. 
Munro v. McAllister, 34 Ida. 638, 203 
P 286. (2) Sale and conveyance of all 
lands embraced within a valid survey 
operated as an equitable assignment 
of the grantor’s entry and survey; 
and, since no one but the grantee had 
the right to obtain a patent, the pro- 
curing of a patent by him, although 
not based on the survey of his gran- 
tor, was not void. Combs v. Adams, 
U2 Koay 1925 20% Swi 69k. (3)! If a 
grant did not convey all of the lands 
within a valid survey, a patent, ob- 
tained by grantee so far as it em- 
braced lands not conveyed, would be 
void. Combs y. Adams, supra. 


deed of general warranty before he 
received patent from the county, the 
title acquired on the issuance of the 
patent inured to his grantees under 
Rev. St. (1879) § 3940. Millerson v. 


T. W. Doherty Land, etc., Co., (Mo.) 
241 SW. 907. 

50. Dean v. Jagoe, 46 Tex. Civ. A. 
389, 103 SW 195. 

Slee Wis: Pletcher ys) Vi... eCck ipo 
Cranch 87, 3 L. ed. 162, 

Ky.—Nickels v. Com., 64 SW 448, 
23 Ky. L. 778. 

La.—State v. Hackley, 124 La. 854, 
50S) Wiz 
i Mich.—Austin v. Dean, 40 Mich. 
386. 

Tex.—Hennessy v. Blair, 107 Tex. 


39, 173 SW 871, AnnCas1918C 474. 

[a] Thus (1) the state cannot re- 
cover land from a third person for 
fraud of a patentee, where such third 
person acquired it for a valuable con- 
sideration and without notice of the 
fraud. State v. Hackley, 124 La. 854, 
50 S 772. (2) A bona fide purchaser 
of land, the patent to which had been 
obtained by a forged assignment of 
an unlocated certificate, is entitled 
to prevail against the heirs of the 
holder of the certificate. Hennessy v. 
Blair, 107 Tex. 39, 173 SW 871, AnnCas 
1918C 474 [aff (Civ. A.) 1388 SW 1076]. 
(3) Bona fide purchasers of lands 
which were acquired by means of a 
fraudulent grant from the state have 
a vested equitable right, not being 
participators in the fraud, which the 
state cannot take away by a subse- 
quent act declaring the grant abso- 
lutely void. Fletcher v. Peck, 6 
Cranch (U.CS.)) 87, 3: ed. i162: 

52. See cases infra this note. 

fa] Assignment of certificate of 
state land is a conveyance within 
Gen. St. (1913) §§ 5210, 5227, 52380, 
5237; so a good-faith purchaser who 
places his assignment on record 
is protected by the recording acts 


581-598. 

School lands granted to state by 
United States see supra §§ 182-256. 

Swamp lands granted to state by 
United States see supra §§ 271-303. 

55. Peo. v. Kings County Dev. Co., 
UIT. Cal. 529) 171 Putte Bosra 
Ganeard, 148 Cal. 711, 84 P 195; Man- 
ley v. Cunningham, 72 Cal. 236, 13 P 
622; Mosely v. Torrence, 71 Cal. 318, 
12 P 430; Gavitt v. Mohr, 68 Cal. 506, 
10 P 337; Dillon v..Saloude, 68 Cal. 
267, 9 P 162; Urton v. Wilson, 65 Cal. 
11, 2 P 411; Sanford v. Maxwell, 3 
Cal. A, 242, 84 P 1000. 

[a]. Time.—The applicant must be 
an actual settler at the time of his 
application. Gavitt v. Mohr, 68 Cal. 
506; Or 338i. : 

[b] “An actual settler upon land 
Delonas to the state is one who es- 
tablishes himself upon the land, or 
fixes his residence upon it, to take 
possession for his exclusive occu- 
pancy and use, with a view to acquire 
title to it by purchase from the state.” 
Gavitt v. Mohr, 68 Cal. 506, 509, 10 
Pisses see Mosely Wis Torrence, TL 
318, 12 P 430. 

Manley v. Cunningham, 72 Cal, 
236, 13 P 622; Mosely v. Torrence, 
Tal PORMS Balas 12 P 430; Dillon v. Sa- 
loude, 68 Cal. 267, 9 P 162; Urton v. 
Wilson, 65 Cal. vl 2 P 411; Johnson 
v. Squires, 55 Cal. 103. 

57. Boggs v. Ganeard, 148 Cal. 711, 
84 P 195 (holding further that the 
question whether public land was 
suitable for cultivation, at the time 
of the application to purchase it, so 
that it could not be purchased by one 
not an actual settler, may be raised 
in a proper proceeding after the ap- 
plicant has paid the purchase-price 
and received a certificate of pur- 
chase). 

58. Bieber v. Lambert, 152 Cal. 557, 
Jomo ae ; 

[a] Where first application is im- 
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able for cultivation ean be granted only in quan- 
tities not exceeding three hundred and twenty acres 
to one person,°® while lands which are not suitable 
for cultivation may be sold in quantities not exceed- 
ing six hundred and forty acres to any one per- 


son.®° 


[§ 601] c. Suitability for Cultivation or Reclaim- 


ability. The suitability of land for 


has been seen, material both with respect to the per- 
sons who may purchase it,®! and the amount which 
may be purchased,®? and such suitability must al- 
The term “suitable 
for eultivation” includes all Jand which is ready for 
occupation and which by ordinary farming processes 
is fit for agricultural purposes ;°4 
may be heavily timbered and more valuable for tim- 
ber than for agricultural purposes,®® and all tracts 
of land on which there is arable or tillable land suffi- 
cient, with the use of the other lands of the tract for 
pasturage or otherwise, to furnish a permanent sup- 


ways be a question of fact.®* 


port to the settler are within its 


perfect and is not presented in 
amended form until after a second ap- 
plication in proper form has been 
made, the first applicant is not en- 
titled to protection unless he was oc- 
cupying the land before the second 
application was made. Bieber v. 
Lambert, 152 Cal.557, 93 P 94. 

59. Peo. v. Kings County Dev. Co., 
177 Cal. 529, 171 P 102; Robinson v. 
Eberhart, 148 Cal. 495, $3 P 452; Youle 
v. Thomas, 146 Cal. 537, 80 P 714. 

[a] Right to object to purchase.— 
An applicant to purchase state land, 
whose application is rejected, is not 
in privity with the state, in such 
sense as to entitle him to object that 
the parties to a contest referred to 
the superior court to determine their 
right to purchase the land have 
agreed to divide the land, in order to 
evade the provision that land suit- 
able for cultivation shall be granted 
only to actual settlers in quantities 
not exceeding three hundred and 
twenty acres to each settler. Youle 
vy. Thomas, 146 Cal. 537, 80 P 714. 

60. Robinson vy. Eberhart, 148 Cal. 
495, 83 P 452. 

61. See supra § 599. 

62. See supra § 600. 

638. Robinson v. Eberhart, 148 Cal. 
495, 83 P 452; Albert v. Hobler, 111 
Cal. 398, 43 P1104; Jacobs v. Walker, 
90 Cal. 43, 27 P 48; Fulton v. Bran- 
nan, 88 Cal. 454, 26 P 506; Manley v. 
Cunningham, 72 Cal. 236, 13 P 622. 

[a] Powers and duties of survey- 
or-general.—(1) Under Const. art 17 
§ 3, as to sale of state lands suitable 
for cultivation, and Act March 24, 
1893 (St. [1893] p 341), providing 
for sale of land uncovered by the re- 
cession of inland lakes, the surveyor- 
general must ascertain whether such 
land is suitable for cultivation. Peo. 
v. Kings County Dev. Co., 177 Cal. 
529, 171 P 102. (2) The surveyor- 
general, in making inquiry as to the 
suitableness of land for cultivation, 
preliminary to selling lands and in 
selling lands uncovered by recession 
of inland lakes, under Const. art 17 
§ 3, and the act of March 24, 1893, 
acts as the agent of the state, and, in 
the absence of fraud or mistake, the 
state is bound by his determination. 
Peo. v. Kings County Dev. Co., su- 
pra. 

64 Robinson v. Eberhart, 148 Cal. 
495, 88 P 452; Fulton v. Brannan, 88 
Cal: 454, 26 ® 506; Manley v. Cun- 
ningham, 72 Cal. 236, 13 P 622. 

[a] Land not producing average 
crops.—The fact that the land will 
not produce ordinary agricultural 
crops in average quantities does not 
establish that it is not suitable for 
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and statutes.®7 


cultivation is, as 


even though it 
must be true.7? 


But 


cultivation within the meaning of 
the statute. Albert v. Hobler, 111 
Cal. 398, 43 P 1104; Jacobs v. Walker, 
9Q Gal. 43, .27..PR 748. iw} 
[b] Cultivation of fruit—Lands 
suitable for the cultivation of the 
ordinary fruit crops grown in the 
state are agricultural lands within 
the meaning of the statute. Reeves 
¥. »bydes 7%; Calis 9 ta 219 yP “685. 
65. oveon v. Walker, 90 Cal. 43, 


> frye é 

66. Sanford v. Maxwell, 3 Cal. A. 
242, 84 P 1000. 

[a] Statute construed.—Pol. Code 
§ 3495, providing that any smallest 
legal subdivision of school lands shall 
be deemed suitable for cultivation if 
any part not less than one half of 
its area will, without artificial irriga- 
tion, but with or without the clear- 
ing of timber or other growth there- 
from, by the ordinary processes of til- 
lage, produce ordinary agricultural 
crops in average quantities, is not 
intended to construe Const. art 17 § 3, 
further than affirmatively to provide 
that every legal subdivision coming 
within the description shall be re- 
garded as suitable for cultivation, and 
is not to be construed as providing 
that land not coming within the de- 
scription shall be held not suitable 
for cultivation. Sanford. v. Maxwell, 
3 Cal. A. 242, 84 P 1000. 

[b] Part tillable.—Land is suit- 
able for cultivation within a provi- 
sion that such land cannot be con- 
veyed to others than actual settlers, 
if part of each subdivision is suit- 
able for cultivation. Sanford v. Max- 
well, 3 Cal. A. 242, 84 P 1000. 

67. Robinson y. Eberhart, 148 Cal. 


495,83 P 452. 

68. Peo. v. Cowell, 60 Cal. 400. 

69. Rights acquired by applicants 
See infra § 607. 

70. Plummer vy. Woodruff, 72 Cal. 
Fe pg Ui leet Pe lied fs Yat 28 5 

[a] Certified copy of application as 
evidence.—A copy of an application 
for the purchase of state lands, pur- 
porting to have been sworn to before 
a notary public, with a seal attached, 
duly certified by the surveyor-general, 
and indorsed, showing the action tak- 
en thereon in the surveyor-general’s 
office, introduced in evidence, estab- 
lished prima facie the due execution 
of the document. Pardee vy. Schanz- 
lin, Cal vA. 59 7%.e sou Sia. 

71. Davidson v, Cucamonga Fruit, 
etc., Co., 78 Cal. 4, 20 P 152; Miller 
v. Engle, 3.Cal. A. 325, 85 P 159. 
See Cucamonga Fruit-Land Co. v. 
Moir, 83 Cal. 101, 22 P 55, 23 P 359. 


meaning.°® 


So it must be stated whether there 


are settlers on the land,** that the applicant knows of 
no valid claim to the land other than his own,7* and 
that he has the qualifications necessary to entitle him 
to become a purchaser;*° and the application must 
deseribe the land.*® 


An application for unsurveyed 


P 428; Miller v. Engle, 3 Cal. A. 325, 
85. PeES9- 

[a] Effect of false statement.—(1) 
A false statement in the affidavit re- 
quired of the applicant defeats his 
right to purchase the land. Wrinkle 
vw. Wrikht, 136. Cal; 49%,° 69 P1485 
Jacobs v. Walker, 90 Cal. 43, 27 P 48; 
Taylor v. Weston, 77 Cal. 534, 20 P 
62; Harbin v. Burghart, 76 Cal. 119, 
18 P 127; Plummer v. Woodruff, 72 
Cal. 29, 11 P 871, 13 P 51 (holding that 
no right accrues under an applica- 
tion containing a false statement as 
to adverse occupancy, although the 
actual facts entitled the applicant to 
purchase); Mosely v. Torrence, 71 
Cal. 318, 12 P 430 (holding that the 
right of an applicant is defeated by 
a’ false statement in the affidavit 
that there is no adverse occupation of 
the land, although the adverse pos- 
session which in fact exists is to- 
tally invalid for the purpose of ac- 
quiring title to the land occupied); 
Kleinsorge v. Burgbacher, 6 Cal. <A. 
346, 92 P 199. See Pardee vy. Schanz- 
lin,'3 Cal. A. 597%, 86) PeSi2s (2) But 
the court has refused to forfeit an 
otherwise valid entry several years 
after the purchaser had paid in full 
for the land and become entitled to a 
patent, because the affidavit stated 
that the applicant was a citizen of the 
United States while the fact was that 
she had declared her intention to be- 
come a eitizen. Pardee v. Schanz- 
lin, supra, (3) And it has also been 
held that a false statement as to cer- 
tain subdivisions of the land not be- 
ing suitable for cultivation did not 
defeat the right to purchase other 
subdivisions as to which the affidavit 
was true. Fairbanks v. Lampkin, 101 
Cal. 520, 36 P 6. 

73. Geer v. Sibley; 88 Cal. 1, 23 


P 220; McCoy v. Byrd, 65 Cal. 92, 3 
Pst 
74 Cucamonga Fruit-Land Co. v 


Moir, 83 Cal. 101, 22 P 55, 23 P 359: 
Vance v. Evans, 52.Cal. 98. 


75. Peabody v. Prince, 78 Cal. 511, 
2. SPI 
76. Cucamonga Fruit-Land Co. v. 


Moir, 88 Cal. 101, 22 P 55, 23 P 359. 

[a] Description which county sur- 
veyor can understand is sufficient. 
Hinckley v. Fowler, 48 Cal. 56. 

[b] Effect of defective description. 
—Where an application described one 
forty-acre tract twice, so that the ap- 
plication seemed to cover but three 
hundred and sixty acres, although it 
called for four hundred acres, the 
entire application was invalid and it 
could not be held good for the three 


72. Davidson vy. Cucamonga Fruit,} hundred and sixty acres described. 
etc., Co., 78 Cal. 4, 20 P 152; Mc-| Bieber v. Lambert, 152 Cal. 5575. 938 
Kenzie v. Brandon, 71 Cal. 209, 12'P 94. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§§ 600-602 


land which is absolutely unfit for cultivation unless, 
by the boring of artesian wells, water may, in the 
future, be developed in such quantities as to render 
it possible to artifically irrigate it, is not suitable for 
cultivation, within the meaning of the constitution 
Land which is not reclaimable for 
agricultural purposes, except at an expense beyond 
its valuable after reclamation, is not reclaimable 
within the meaning of a statute authorizing the sale 
of reclaimable *publie land.°s 

[§ 602] d. Application or Affidavit gor Purchase.°° 
An application or affidavit for the purchase of lands 
from the state must strictly conform to all the re- 
quirements of the statute,"® and state all the matters 
which the statute requires;'t and such statements 


tinal 
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§§ 602-605] 


lands is not vitiated by embracing more than six 
hundred and forty acres through mistake.77 

[$ 603] e. Payment of Purchase Money. The pur- 
chase money must be paid at the times prescribed 


by the statute.7§ 


[§ 604] f. Survey. The surveyor-general cannot 
be compelled to approve an application to purchase 
until the land has been surveyed and the field notes 
The survey which it 
is the duty of the surveyor to make on an applica- 
tion to purchase lands*® should fix the boundaries of 
the land applied for with precision.*®+ 
A contest arises when two 
persons make separate applications to purchase the 
If a certificate of purchase of 
state lands is improperly issued by the register, a 
subsequent applicant to buy the same land may raise 


and plat of the survey filed.7° 


[§ 605] g. Contests. 


same state land.8? 


77. Sherman v. Wrinkle, 121 Cal. 
503, 538 P 1090, 54 P 270. 

78. Peo. v. Washington, 40 Cal. 
173 (holding that the act of March 
30, 1868, requires the payment by the 
purchaser of twenty-five per cent of 
the whole purchase-price within the 
first year after the purchase, and a 
like amount in each of the two fol- 
lowing years, and does not allow the 
purchaser three years in which to 
pay seventy-five per cent of the pur- 
chase price). See Banning Co. v. Cal- 
ifornia, 240 U. S. 142, 36 SCt 338, 60 
L. ed. 569 (no binding contract until 
payment of purchase price). 

[a] Failure to pay first install- 
ment.—(1) If the first installment of 
the purchase money is not paid with- 
in the time required by law the of- 
ficers and agents of the state may 
well treat the proposed purchase as 
abandoned (Carpenter v. Sargent, 41 
Cal. 557; Eckart v. Campbell, 39 Cal. 
256), (2) and resell the land (Peo. 
v. Washington, 40 Cal. 173; Eckart 
v. Campbell, 39 Cal. 256), (3) and the 
county treasurer is not bound to ac- 
cept payment at the expiration of 
the time expressly limited by the 
statute within which it may be made 
(Carpenter v. Sargent, supra). 

(79. Wrinkle v. Wright, 136 Cal. 
491, 69 P 148 (so holding under St. 
[1893] p 341, § 2, providing that upon 
the filing of an application to. pur- 
chase land not sectionized the sur- 
veyor-general shall have the same 
surveyed at the expense of the ap- 
plicant, who shall file the field notes 
and plat thereof within thirty days). 

go. Peo. v. Cowell, 60 Cal. 400 
(holding the duty of the county sur- 
veyor does not commence, nor can 
he officially act concerning any ap- 
plication, until the affidavit and ap- 
plication for a survey are officially put 
before him, and a survey made be- 
fore such time had no official sanc- 


tion). 
81. Hinckley v. Fowler, 43 Cal. 56. 
82. Miller v. Engle, 3 Cal. A. 325, 
85 P159. See Blakeley v. Kingsbury, 6 


Call At (07, 98 Pe 129: } 

[a] When contest may arise.—A 
contest may arise as to the right of 
the holder of a certificate of purchase, 
whether the original applicant or his 
assignee, so long as such certificate is 
outstanding, or at least until the hold- 
er thereof is entitled to call for his 
patent. Miller v. Engle, 3 Cal. A. 325, 
85 P 159. See Boggs v. Ganeard, 148 
Cal), 711,.84 P 195. 

[b] ‘Time to initiate contest.—(1) 
In the absence of a question involving 
the statute of limitations, the contest 
is in time if begun before the patent 
has been issued. Blakeley v. Kings- 
Hun reall. TOtaootk Lag.) C2) Pols 
Code § 3499, as amended by St. (1911) 
p 345, applicable to school lands, re- 
stricting right of contest to a period 
of five years after issuance of cer- 
tificate of purchaser, is retroactive to 
divest the superior court of jurisdic- 
tion further to hear or determine a 
contest sought to be initiated. Cray- 
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a contest,** and an application to purchase land may 
be contested by one who is qualified to purchase, 
although he was not an actual settler at the time of 
the prior application;’* but one not claiming any 


right, title, or interest in the land, and who does 


is involved,§® or 
in the courts.®® 
jurisdiction of a 


croft v. Kern County Super. Ct., 18 Cal. 
A. 781, 129 P 1042 (holding also that 
such statute is constitutional). See 
Hubbard v.| Price, 22, Cal. A. 231; 133 
P 1166. 

[c] Where patent issued.—(1) In 
general no contest can be made in re- 
spect to land for which a patent has 
been issued. Somo vy. Oliver, 52 Cal. 
378. (2) Buta person in possession of 
lands at the commencement of the 
action may contest the right of an- 
other claiming under a void patent. 
Pa amer v. Higgins, 117 Cal. 451, 49 P 

{[d] Payment.—(1) An applicant 
cannot, by making complete payment, 
prevent or nullify a contest, so as to 
become the real owner of the land and 
render the state a mere trustee of the 
legal title, with the obligation to con- 
vey on demand after expiration of the 
proper time. Blakeley v. Kingsbury, 6 
Cal. A. 707,93 BP 129. (2), Whether a 
payment for land has been made di- 
rectly in coin or by reclamation does 
not affect the liability to a contest be- 
fore the patent has been issued. 
Blakeley v. Kingsbury, supra. 

[e] Collateral agreement.—An ab- 
solute assignment of a certificate of 
purchase of public lands was delivered 
to the assignee on an oral agreement 
that he would pay a note and mort- 
gage. On failure to pay, it was sub- 
sequently agreed that, if the assignor 
would relieve the assignee of his cove- 
nant as created by the oral agreement, 
the latter would reassign each certifi- 
cate. It was held, in a contest over 
the right to have a duplicate certifi- 
eate issued under provisions of Pol. 
Code § 3518, which was referred to the 
court by virtue of § 3414, that such 
subsequent agreement could not avail 
the assignor in the contest, since it 
was a collateral agreement, which 
could only be enforced, if at all, by 
an action for specific performance. 
Fre wis v. Albert, 12 Cal. A. 268, 107 P 
156. 

[f] Provisions as to contests ap- 
plicable to school lands.—Youle v. 
Thomas, 146 Cal. 537, 80 P 714; Jacobs 
v. Walker, 76 Cal. 175, 18 P 129. 

Contest as to swamp lands see su- 
pra § 283. 

83. Gilson v. Robinson, 68 Cal. 539, 
10 P 198; Christman y. Brainard, 51 
Cal. 534; Cunningham v. Crowley, 51 
Cal. 128; Woods v. Sawtelle, 46 Cal. 


Wrinkle v. Wright, 136 Cal. 491, 
8 


Dollenmayer v. Pryor, 150 Cal. 
But see Boggs v. Ganeard, 
Cale, 84.) P95: 
McFaul v. Pfan Kuch, 98 Cal. 
400, 38 P 397. 

87. Pol. Code § 3414. 
Houghton, 25 Cal. 26. 

[a] Surveyor-general: not author- 
ized to act.—Under Pol. Code §§ 3414, 
3499, requiring contests between ap- 
plicants for the purchase of school 
lands involving a question of law to 
be referred to the superior court, 
where an application was refused be- 
cause applicant would not pay certain 

4 


See Tyler v. 


not himself propose to purchase such land, cannot 
initiate a contest.®> 
of a holder of a land certificate to purchase need not 
refund to him the money he has paid.®¢ 

Jurisdiction and reference. 
may proceed to hear and determine the contest when 
the question involved is one of fact;87 but it must 
be referred to the superior court of the county in 
which the land is situated when a question of law 


A person contesting the right 


The surveyor-general 


when either party demands a trial 
The superior court does not obtain 
state land contest merely by reason 


taxes, penalties, etc., and a mandamus 
proceeding was instituted to compel 
approval of the application, pending 
which third parties filed an applica- 
tion to purchase, the surveyor-general 
should have referred the applications 
to the superior court, or presented the 
matter of the conflicting claims to the 
court having jurisdiction of the man- 
damus proceeding. Bernhard v. Wall, 
184 Cal. 612, 194 P 1040. 

[b] Surveyor-general as register. 
—The surveyor-general is ex officio 
register of the state land office. Pol. 
Code §§ 350, 497. 

88. Bernhard v. Wall, 184 Cal. 612, 
194 P 1040; Youle v. Thomas, 146 Cal. 
537, 80 P 714; Miller v. Engle, 3 Cal. 


A. 325, 85 P1159, 
89. Youle v. Thomas, 146 Cal. 537, 
80 P 714; Blakeley v. Kingsbury, 6 


Cal..A. 707, 98 P 129; Miller v. Engle, 
3 Cal. A. 325, 85 P 159. 

[a] Deputy surveyor-general may 
make order of reference.—Espinosa v. 
Phelan, 77 Cal. 100, 19 P 188. 

[b] Form of order of reference 
held sufficient. Gilson v. Robinson, 68 
Cali 539) 1.0i-P 1.93) ‘ 

[c] Order of reference is sufficient 
if it shows that such contest has aris- 
en, and that on demand of one party 
a reference is made, although by a 
clerical omission it does not recite 
that the reference was made on such 
demand, Espinosa v. Phelan, 77 Cal. 
100, 19 P 188. 

{d] Payment of fee.—(1) The reg- 
ister is entitled to a fee of three dol- 
lars for certifying a contest, and pre- 
payment of such fee is a prerequisite 
to the right to demand such reference. 
Sherman v. Wright, 133 Cal. 539, 65 P 
1096. (2) There could be no implied 
waiver of the payment of the fee in 
advance until the act was done for 
which the fee was to be paid, and 
where the contestant failed for more 
than six months to pay the fee, the 
contestant’s application might be can- 
celed and patents issued to the prior 
applicants, and no subsequent pay- - 
ment could avail the contestant. 
Sherman v. Wright, supra. 

[e] Jurisdiction of court based on 
reference.—(1) The courts cannot en- 
tertain jurisdiction of a suit between 
opposing applicants for the purchase 
of state lands, unless by reference 
from the surveyor general or register 
of the.state land office. Lobree y. 
Mullan, 70 Cal. 150, 11 P 685; Lane v. 
Pferdner, 56 Cal. 122; Danielwitz v. 
Temple, 55 Cal. 42. (2) But the su- 
perior court obtains jurisdiction of an 
action to determine a contest which 
has been referred to it for trial, al- 
though the certified copy of the order 
for trial does not affirmatively show 
that the order was entered in a record 
book in the surveyor-general’s office 
as required by the statute. Eads vy. 
Clarke, 68 Cal. 481, 9 P 666 [foll Gould 
v. Lanterman, 70 Cal. 247, 11 P 709]. 

[f] Surveyor-general’s approval of 
ex parte application for the purchase 
of state land does not bar a subse- 
quent applicant of his statutory right 
to have the contest between him and 
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of a reference of the contest, but this must be fol- 
lowed by the commencement of an action.®° 
risdiction exercised by the court to which the con- 
test is referred is special and limited and is derived 
from and restricted to the matters embraced in the 
order of reference,®! but the court may always de- 
termine the question whether the state has title to 


the land.®? 


Time for bringing action in court. The action in 
the superior court must be brought within sixty days 
after the order of reference is made in order to save 


the rights of the contestant.°% 
Parties. 


the prior applicant referred to the 
proper court for adjudication. Gould 
v. Lanterman, 70 Cal. 247, 11 P 709. 

[g] Statement of grounds of con- 
test.—(1) It is now provided that, 
where any contest arises under Pol. 
Code § 3414 or § 3415, there must be 
filed with the surveyor-general a 
statement by the contestant of the 
grounds of contest. Pol. Code § 3415. 
(2) 'Under an earlier statute, appar- 
ently such statement was not required. 
See Miller v. Engle, 3 Cal. A. 325, 85 P 
tkisse)s 

{h] Land as to which contest re- 
ferable.—Although a patent issues for 
land as “swamp land,” and the land is 
part of the five-hundred-thousand-acre 
grant to the state, for internal im- 
provements, the surveyor-general may 
refer to the courts a contest arising 
in his office between two or more 
claimants of the right to purchase the 
Jand. Laugenour v. Shanklin, 57 Cal. 
70. 

90. Sharp v. Salisbury, 144 Cal. 721, 
78 P 282; Polk v. Sleeper, 143 Cal. 70, 
EODEZSIL Os 

[a] Nature of action.—(1) The ac- 
tion is strictly statutory. Campbell 
vy. Coburn) 77 Cal. 30, 18° P 860%" Ber- 
ry v. Cammet, 44 Cal. 347. (2) Ac- 
tions begun in superior court involv- 
ing contests of conflicting claims to 
the right to buy state lands by the 
state surveyor-general are different 
from ordinary actions at law, juris- 
diction of the superior court therein 
being special and conferred by fol. 
Code §§ 3414, 3415, and its duty being 
to proceed and to determine the whole 
controversy referred to it for decision, 
Montgomery v. Neilon, 41 Cal. A. 184, 
132 P 456. 

[b] Second 
order of reference to a court, by the 
surveyor-general, unless the contest- 
ant bring his action within sixty days, 
“his rights in the premises and under 
his application cease,” but where a 
person, plaintiff, having once failed. to 
bring his action under such reference, 
filed another application, obtained a 
second reference, and brought his ac- 
tion, it was held that he was not de- 
barred from bringing such action by 
his first default, and that the second 
reference conferred jurisdiction on the 
court to try such action. Greenwade 
v. De Camp, 72 Cal. 448, 14 P 177. 

91. Youle v. Thomas, 146 Cal. 537, 
80 P 714; Byrd v. Reichert, 74 Cal. 
579, 16 P 499; Vance v. Evans, 52 Cal. 
93; Kleinsorge v. Burgbacher, 6 Cal. 
A. 346, 92 P 199. See McFaul v. Pfan- 
Kuch, 98 Cal. 400, 338 P 397; Perri ‘v. 
Beaumont, 91 Cal. 30, 27 P 534; Ja- 
cobs v. Walker, 90 Cal. 438, 27 P 48. 

92. Thompson v. True, 48 Cal. 601. 

{a] Estoppel to dispute authority 
of locating agent.—In an action to 
determine a contest arising from the 
applications of the parties to purchase 
land selected in lieu of school lands, 
plaintiff is estopped from denying the 
authority of the deputy locating agent, 
who, on application of defendant, 
made application to the register of 


Persons claiming an interest in the land 
are entitled to intervene in an action involving con- 
flicting claims to the right to buy state lands,®* and 
it has been held that the fact that a person’s applica- 


reference.—After an| 
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The ju- 


the land office on behalf of the state 
for the land in controversy, in pursu- 
ance of which application it was listed 
to the state as school land. Wright 
v. Laugenour, 55 Cal. 280. 

[b] Presumption.—Title is as- 
sumed to be in state in so far as par- 
ties are concerned. Bode vy. Trimmer, 
foi (erly MayihayaAae len WIG 

93. Cal. Pol. Code § 3417. 

[a] When lmitation runs.—The 
limitation runs from the making and 
entry of the order, and not from the 
time at which the contestant ig noti- 
fied thereof, or from the date of the 
certified copy of the entry. Ewbank 
Vv. Mikel, 6 Gal. A. 139, 91 P6772. 

[b] Second reference.—The fact 
that plaintiff, who filed an application 
to purchase a tract of public land for 
which a certificate of purchase had 
been issued to defendant, did not sue 
within sixty days after the order of 
reference of the contest was made, 
did not, on a subsequent application 
being made by plaintiff, and on his 
suing within the required time, pre- 
clude him from giving evidence of 
acts of actual settlement performed 
by him upon the land prior to the time 
when the right to sue under the first 
order of reference terminated. Green- 
made v. De Camp, 72 Cal. 448, 14 P 
ie 

94. Dollenmayer vy. Pryor, 150 Cal, 
1,87 P 616. But see Youle v. Thomas, 
T46 Cal 537, 80° PR 714. 

[a] Persons entitled to intervene 
and when right to be asserted.—(1) 
The only person who can intervene is 
one legally qualified to purchase from 
the state, who, after the order of 
transfer, presents his own application 
of purchase. Polk v. Sleeper, 158 Cal. 
632, 112 P 179. (2) A cause of action 
by an applicant who has merely filed 
his application to purchase, but who 
has not procured the approval there- 
of, nor a certificate of purchase, and 
who has not paid any part of the price, 
terminates on his death; and his per- 
sonal representative may not prose- 
cute the action, notwithstanding Code 
Cives Proct’ §. 385, providing’. thatan 
action does not abate by the death of 
a party where the cause of action sur- 
vives. Polk v. Sleeper, supra. (3) 
One who alleges that he was at the 
time of making his application to 
purchase state lands, and for a year 
previous thereto had been, a settler on 
the lands, and that the same were 
suitable for cultivation, is entitled, 
before judgment, to intervene in an 
action to decide conflicting claims to 
purchase the lands, but one neither a 
party nor the legal representative of 
a party to the action is not entitled 
to have the judgment set aside for the 
purpose of allowing him to intervene, 
although he is a séttler on the lands, 
omen vy. Roberts, 1 Cal. A, 148, 81 P 

[b] Appeal from order denying 
right to intervene.—An order denying 
to one who claims to be a settler upon 
the land in suit the right to intervene 
is final and terminates the litigation 


[§ 605 


tion to purchase school land, of some portion of 
which he is in possession, has been adjudged invalid, 
and that it has been determined that he has no right 
to purchase, makes him none the less a proper party 
to proceedings to determine a contest inaugurated by 
a protest in the surveyor-general’s office against the 
purchase of the land by another person.?® 

Pleading and proof. 
discussion each party is an actor, and must set forth 
in his pleadings and show by his proofs that he has 
strictly complied with the law and has by such com- 
pliance become entitled to purchase the land.®* 
complaint must state that the parties are contesting 
claimants,°® and set forth the facts conferring juris- 
diction on the court.®° 
cant to purchase must state in his pleading all the 


In cases of the kind under 


The 


Each party who is an appli- 


as to him, and he is not required to 
await the judgment between the other 
parties, but has the immediate right 
to appeal from the order after its en- 
try. Dollenmayer v. Pryor, 150 Cal. 
1, 87 P 616. 

95. Jacobs v. Walker, 3 Cal. Unrep. 
Cas. 865; 33 P 91 [foll Perri v. Beau- 
mont, 91 Cal. 30, 27 P 534 (overr Ram- 
sey v. Flournoy, 58 Cal. 260); Garfield 
Vv. Wilson; 74 Cal. 275, 15 P6204; 

96. Certificate of purchase as pri- 
ace aa evidence of title see infra 

$7. Prentice v. Miller, 82 Cal. 570, 


23 P 189; Gilson v. Robinson, 68 Cal. 
539, 10 P 193; Lane y. Pferdner; 56 
Cal. 122; Christman vy. Brainard, 51 
Cal. 534; Cadierque v. Duran, 49 Cal. 
3856; Woods v. Sawtelle, 46 Cal. 389. 


ia] Rule applies to intervener as 
well as to the original parties. Moran 
v. Bonynge, 157 Cal. 295, 107 P 312. 
_[b] Necessity of particular allega- 
tions.— (1) The complaint need not 
set forth the grounds of plaintiff's 
protest filed in the surveyor general’s 
office. Jacobs v. Walker, 76 Cal. 175, 
18 P 129. (2) Where a contest con- 
cerning the rights of the respective 
parties to buy state non-agricultural 
timbered land is brought by the one 
who first filed a proper application, 
the statement of facts, showing that 
the land was subject to sale, that he is 
a qualified purchaser, that he has 
made and filed due application to pur- 
chase, that defendant claims under 
a subsequent application, and that the 
order of reference has been made, suf- 
ficiently shows his own right, and he 
need not allege other facts to show 
that defendant was not entitled to 
purchase or that his application is 
void; but, where the contest is brought 
by the person whose application is sec- 
ond in point of time, in order to show 
that there is any contest to try, he 
must aver that there is a claim under 
an adverse application, and if he al- 
leges that it was filed prior to his own, 
and it is not defective on its face, he 
must overcome the presumption in 
its favor, arising from such priority, 
by averment of some fact establishing 
its invalidity. Bieber v. Lambert, 
Lb 2eCaligp ones. ley ide 

[ec] Material allegations not denied 
must be taken as true. Prentice vy. 
Miller, 82 Cal. 570, 23 P 189. 

{d] Complaint held insufficient.— 
Sharp v. Salisbury, 144 Cal. 721, 78 
12) PASS 

[Le] Complaint held _ sufficient.— 
McFaul vy. Pfankuch, 98 Cal. 400, 33 
P3ot. 

98. Berry v. Cammet, 44 Cal. 347, 

99. Berry v. Cammet, supra. 

[a] Order of reference (1) to the 
Superior court, being jurisdictional, 
must be averred and proved. Lane vy. 
Pferdner, 56 Cal. 122: Danielwitz v. 
Temple, 55 Cal. 42. (2) The certified 
copy of the order need not show that 
it was entered in a record book in the 
office of the surveyor-general. Jacobs 
v. Walker, 76 Cal. 175, 18 P 129 [foll 
Eads v. Clarke, 68 Cal. 481, 9 P 666]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note y}umber, 
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facts on which he relies as showing his right to be- 
come a purchaser, and the steps which he has taken 
to secure his right to purchase.! One instituting a 
contest need not allege or prove previous knowledge 
or notice, on the part of an assignee of an applicant 
for the land intervening in the action, of any fraud in 
procuring his assignor’s certificate, as such assignee 
has no equities entitling him to greater rights than 
his assignor.2 The matters of fact required to be 
alleged in an affidavit for the purchase of state lands 
must be proved as set forth in order to establish the 
right to purchase in case of contest.® 

Findings. In a case where the court found that 
plaintiff had been and was an actual bona fide settler 
on the land, but also found that plaintiff had never 
been in actual possession thereof, such findings were, 
in order to reconcile them, construed to mean that 
plaintiff had made a bona fide settlement on the land 
without actual possession of more than his house 
and its environs.# 

Judgment and relief. A judgment for one of the 
applicants is conclusive only as to that part of the 
land mentioned in his appheation, which is also in- 
cluded in the application of the other party.° Where 
the right of an applicant has been adjudged after 
contest, another contest as to the same land can- 
not be made by a new party merely stating a dif- 
ferent ground of contest. The judgment of the 
superior court, or that of the appellate court, deter- 
mining a contest concerning which has been referred 
by the surveyor-general or register to the superior 


(3) It is unnecessary to aver the fil- 
ing of the copy of the order in the dis- 
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that the third person was a qualified 10. 
purchaser by showing that he was a|/21P 123; Burrell v. Haw, 48 Cal. 222. 
citizen of the United States, or that 1 le, 
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court of the county where the land is situated, is, in 
general, conclusive on the officer referring the con- 
test, and also on the state and the contestants;* but 


‘the fact that patents for reserved lands were issued 


pursuant to a decision in a contest does not estop the 
state from showing that the land was not subject to 
disposal. On the filing of the judgment with the 
surveyor-general, by any person, it is the duty of the 
surveyor-general to issue a certificate of purchase to 
the successful party.® The judgment on the contest 
cannot be collaterally attacked.1° The court may an- 
nul a certificate of purchase improperly issued and 
grant the right to purchase to a subsequent appli- 
cant.11 : 

Applications, sales, or patents pending contest. 
The state cannot receive applications for the land 
or sell it to a third applicant, pending a contest be- 
tween two prior applicants, which has been referred 
by the surveyor-general to determine the right to 
purchase;*? nor in general can state officers, after a 
contest is begun, issue a patent, but they must abide 
the judgment of the court. 

[§ 606] h. Abandonment of Settlement. An ac- 
tual settler on state lands who is compelled to seek 
a temporary residence elsewhere for the purpose of 
obtaining relief for a sick member of his family does 
not thereby abandon his settlement.1* 

[§ 607] i. Rights of Applicant or Purchaser; 
Transfer. An applicant for the purchase of state 
lands acquires no vested rights until the application 
has been approved, or payments have been made,*® 


Peabody v. Prince, 78 Cal. 511, 


Cunningham y. Crowley, 51 Cal. 


trict court before the commencement 
ef the action. Lane v. Pferdner, su- 


pra. 

{b] Sufficiency of averments.—(1) 
An allegation that the surveyor-gen- 
eral “referred the contest arising un- 
der the various applications to pur- 
chase said land to the superior court,” 
with “profert of said order of refer- 
ence,” Sufficiently avers that an order 
of reference was made. Riddell v. 
Mullany edi Cals oi,9:20 oP 49d C2) 
complaint setting forth plaintiff's ap- 
plication and affidavit and averring 
that he filed with the surveyor-general 
his written protest against the ap- 
plication and certificate of parchase 
issued to defendant, that he demanded 
that the conflicting claims of plaintiff 
and defendant be referred to the su- 
perior court, that said officer declared 
a contest to exist concerning the right 
to purchase the land, and that he 
thereupon made an entry and order 
referring such contest to said court, 
is sufficient. Miller v. Engle, 3 Cal. 
INS BAS si dE So 

1. Moran v. Bonynge, 157 Cal. 295, 
107 P 312; Cadierque v. Duran, 49 


6. 

[a] Qualifications to purchase.— 
(1) When a person attempts to assert 
his right to state land under an ap- 
plication to purchase the same, he 
must affirmatively allege and prove 
that he possesses the necessary qual- 
ifications. Peabody v. Prince, 78 Cal. 
511, 21 P 123; Wright v. Laugenour, 
55 Cal. 280; Christman v. Brainard, 
51 Cal. 534; Burrell v. Haw, 40 Cal. 
Sinker (2) An amended answer in a 
contest to determine conflicting claims 
to the right to purchase state land, 
which alieges that on a designated 
date defendant was a female citizen 
of the United States, and a resident 
of the state, of lawful age, and was 
entitled to purchase and hold real es- 
tate in her own name, shows her qual- 
ifications to purchase and hold the 
real estate at that time, which was 
the date of her application to pur- 
chase. Segerstrom v. Scott, 16 Cal. 
A. 256, 116 P 690. (3) A complaint in 
intervention by one claiming as as- 
signee of a third person must show 


he had filed a declaration of intention 
to become a citizen, and that he was 
a resident of the state, and was of 
lawful age, ete. Moran vy. Bonynge, 
157 Cal, 295,107 P 312 

[b] Invalidity of earlier applica- 
tion.— Where a protest against an ap- 
plication to purchase state land is 
filed and suit brought in support 
thereof by the person whose applica- 
tion is second in time, and the first 
application is not defective on its 
face, the burden is on the contestant 
to allege and prove its invalidity. 
Bieber v. Lambert, 152 Cal. 557, 93 P 
94; Dean v.. Dunn, 9 Cal. A. 352, 99 
P 380; Risdon v. Steyner, 9 Cal. A. 
344, 99 P 377; Risdon v. Prewett, (Cal. 
ADO 9, 39: 

{e] Suitability for cultivation.— 
To show a right to purchase six hun- 
dred and forty acres of state lands, 
it is necessary to allege that the land 
was not suitable for cultivation. See 
oe v. Bonynge, 157 Cal. 295, 107 
Pesl7. 

[d] Averment held insufficient.— 
An averment, in a pleading to deter- 
mine rights to purchase state lands, 
that one made application in due form 
to purchase from the state, and with- 
out stating that any affidavit was 
made or filed in the surveyor-general’s 
office, is insufficient. Moran vy. Bon- 
yuge nl 57 <Cal..295, 107 aPa3L2. 

2.. Miller v.. Hngle, 3 Cal. A. 325, 
Soe Panloes 

3. Plummer v. Woodruff, 72 Cal. 
Pe DE WED ere nl ake 22 taal 

4 Sanford v. Maxwell, 3 Cal. A. 
242, 84 P 1000. 

5. Wrinkle v. Wright, 136 Cal. 491, 
69 P 148. 

6. Wrinkle v. Wright, supra. 

7. lLobree v. Mullan, 70 Cal. 150, 11 
P 685. 

8. Peo. v. California Fish Co., 166 
Cal. 576, 133 P79. 

9. Batchelder v. Willey, 64 Cal. 44, 
30 PB 573. 

[a] Mandamus will issue to com- 
pel the surveyor-general to obey the 
judgment of the court in a contest 
case. Cunningham vy. Shanklin, 60 
Cal. 118. ; 


12. Youle v. Thomas, 146 Cal. 537, 
80 P 714; Wrinkle v. Wright, 136 
Cal. 491, 69 P 148; Cunningham v. 
Shanklin, 60 Cal. 118; Laugenour v. 
Shanklin, 57 Cal. 70. See Peo. v. Car- 
rick, 51 Cal. 325; Darlington v. Butler, 
3 Cal. A. 448, 86 P 194. 

13. Blakeley v. Kingsbury, 6 Cal. 
AMT0T, 193 P. 129. : 

[a] Thus, where an application to 
purchase has been approved by the 
surveyor-general and there was a 
time during which applicant might 
have secured the patent by surrender- 
ing the certificate of purchase before 
a contest was filed, by waiting until 
after the filing of a contest and trans- 
fer of the matter to the superior court 
before demanding patent, applicant 
was too late. Blakeley v. Kingsbury, 
6 Cali A. 707,.93 P.129. 

14. Greenwade v. De Camp, 79 Cal. 
eclederorot 

15. Messenger v. Kingsbury, 158 
Cal. 611, 112 P 65; Klauber vy. Higgins, 
117 Cal. 451, 49 P 466. But see Pollard 
v. Putnam, 54 Cal. 630 (holding that an 
application to purchase state lands, 
made according to law, gives the ap- 
plicant as against the state, so long 
as the statute remains in force, a 
privilege to purchase the land applied 
for; and as against the officers of the 
state, and subsequent applicants, - it 
gives him a right to purchase which 
ean be lost only by his own failure to 
pursue the subsequent steps pre- 
scribed by the statute, and of which 
he cannot be deprived by the malfea- 
sance or misfeasance of any of the 
officers, and therefore the fact that 
the surveyor-general’s certificate and 
approval of an application to purchase 
state lands are void does not neces- 
sarily invalidate the application and 
the right of priority thereunder), 

[a] Death of applicant.—One who 
has merely filed an application to pur- 
chase state land, but who has not pro- 
cured the approval thereof nor a cer- 
tificate of purchase, and who has: not 
paid any part of the price, has ac- 
quired only a personal right which 
does not survive him, and, on his 
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and the mere filing of an application gives applicant 
no right in the land which he can transfer to an- 
other;'® but an applicant to purchase lands does 
not. lose his right to purchase by making an agree- 
ment to sell after filing his application but before 
his certificate of purchase is issued, nothing in the 
statute prohibiting such an agreement to sell.17 
Where the vendor of a tract of land taken up under 
the possessory act of 1852 remained in possession, 
with the vendee’s consent, of the only portion ever 
actually occupied by him, and the vendee never en- 
tered under his deed, the deed did not extend the 
vendee’s possession by construction to any portion 
of the tract never in the actual possession of the ven- 
dor.1§ 

Certificates of purchase. A statute permits the 
sale of certificates of purchase and of all rights ac- 
quired thereunder.t® The rights obtained under a 
certificate of purchase survive the death of the pur- 
chaser.?° 

Right to payment out of reclamation fund. Un- 
der the statute?! a purchaser of uncovered lands ac- 
cruing to the state by the recession or drainage of 
waters of inland lakes is entitled to receive from the 
county treasurer his pro rata amount of the balance 
of the reclamation fund as provided for in the stat- 
ute.?? 

[§ 608] j. Certificates and Patents.?2* A certifi- 
cate of purchase does not pass the legal title, but 
such title remains in the state until the patent is- 
sues;?* but when, on payment of part of the pur- 
chase price of state lands, a certificate of purchase 
is issued by the state, an equitable title to the land 
vests in the purchaser.?® The certificate of purchase 
is thus prima facie evidence of title,*® but can be 
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[§§ 607-609 


overcome by other evidence showing that the holder 
was not entitled to receive it.2* A patent should not 
be issued until applicant therefor surrenders the 
certificate of purchase,?8 and where a judgment 
debtor has a certificate of purchase of a tract of land 
sold him by the state, one who purchases at sheriff’s 
sale a part only of the tract, and obtains a sheriff’s 
deed therefor, is not entitled to a patent for such 
land.?° 

[§ 609] k. Attack on Cancellation or Forfeiture 
of Certificate or Patent.?° The state cannot avoid 
its patent on the ground alone that it was premature- 
ly issued.31- Where the state seeks to cancel patents 
issued by it on the ground of fraud practised in se- 
curing the patent, a suspicion of fraud, however 
strong, is not sufficient, but the proof must be clear 
and convincing ;*? and a patent will not be canceled 
on the ground that it was procured by the fraud of 
the patentee, where the land has passed to a bona 
fide purchaser from the patentee, for value and with- 
out notice of the fraud, although such purchase was 
made before the patent was issued, and while the 
patentee had only an equitable title.** A person who 
is not in privity with the state may not maintain an 
action to enforce a trust in the land in the hands ot 
a patentee.34 

Process. In an action to annul a certificate of 
purchase of state lands for nonpayment of principal 
or interest, the service of summons by publication 
must be made in the manner provided by the code of 
civil procedure for service by publication.®° 

Pleading. A complaint in an action to cancel a 
patent must state the ground on which the caneella- 
tion is sought.?* A complaint in an action to compel 
a surrender and cancellation of a certificate of the 


death, his estate had no interest there- 


in, and neither his administrator nor 


any person interested in‘his estate has 
any right to the land by virtue of the 
application. Polk vy. Sleeper, 158 Cal. 
C32 er lial 7 Ol 


16. Cadierque v. Duran, 49 Cal. 356. 
17. Bryan v. Graham, 5 Cal. A. 599, 
91 P 114. 
*18. Hughes v. Hazard, 42 Cal. 149. 
19. Pol. Code § 3515. 
[a] Conditional assignment.—Civ. 
Code § 1056, providing that a grant 


cannot be delivered to a grantee con- 
ditionally, is applicable to an assign- 
ment of a certificate of purchase of 
public lands, and where such assign- 
ment, absolute on its face, is delivered 
to the assignee on oral conditions, the 
delivery is absolute, and the assign- 
ment takes effect immediately. Al- 
perk v. Albert, 12 Cal. A. 268, 107 P 

[b] An assignee of a certificate ob- 
tained on an affidavit containing false 
statements acquires no legal or equi- 


table right by the assignment. Klein- 
sorge v. Burgbacher, 6 Cal. A. 346, 
92 Ps199. 

20. Polk v. Sleeper, 158 Cal. 632, 
A LOS 

21. Pol. Code § 3477. 

22. McCord v. Slavin, 143 Cal. 325, 
76 P 1104. 

{a] Inclusion of purchase price.— 


St. (1893) p 342 c 229 § 6, authorizing 
the reclamation of swamp and over- 
flowed lands, and those uncovered by 
recession or drainage of inland lakes, 
and declaring that such reclamation 
should be subject to all the provi- 
sions of law regulating the reclama- 
tion of swamp and overflowed lands, 
to the extent that such laws provided 
that, after the reclamation had been 
completed, purchasers should be re- 
paid the amount of their payments 
made for the purchase of the land, 
constituted a contract between them 
and the state, which the state could 


not disregard. McCord y. Slavin, 143 
Cal. 325, 76 P 1104. 

Rights of swamp land purchasers 
See supra § 297, 

23. Assignment or transfer of cer- 
tificate of purchase see supra § 607. 

State patents in general see passim 
supra §§ 581-598. 

24. Miller v. Engle, 3 Cal. A. 325, 
85 P 159 (holding that there is no dif- 
ference as to the effect of the certif- 
icate upon the title to the land to 
which it relates whether a part or 
the whole of the purchase price is 


paid). 

25: Hoon v. Crichton, 117 Cal. 695, 

26. Bieber v. Lambert, 152 Cal. 557, 
93 P 94; McFaul v. Pfan Kuch, 98 Cal. 
400, 33 P 397; Davidson v. Cucamonga 
Fruit; etc, Co. 78 ‘Cal'44,°20 PRP’ 152: 
etait v. Engle, 3 Cal. A. 325, 85 P 

[a] Burden of overcoming prima 
facie effect.—The burden is on a con- 
testant to overcome the presumption 
arising under Pol. Code § 3514, pro- 
viding that a certificate of sale of 
state land is prima facie evidence of 
title in the holder. Dean vy. Dunn, 
9 Cal. A. 352, 99 P 380. 

27. McFaul v. Pfan Kuch, 98 Cal. 
400, 338 P 897; Davidson vy. Cucamonga 
Fruit; ete., Co, 78 Cal. 4,20) MPMI pes 
py eee v. Walker, 76 Cal. 175, 18 P 
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28. Duncan v. Gardner, 46 Cal. 24. 

29. Duncan v. Gardner, supra. 

30. Contest see supra § 605. 

31. Peo. v. Jackson, 62 Cal. 548. 
mae Peok va Switt,  96NCale T6581 

33. Peo. v. Swift, supra. 

34. Ewbank v. Mikel, 6 Cal. A. 139, 
91 1P.6%2; 

[a] Privity with state.—A contest- 


ant of the right to purchase public 
lands, having failed to bring his ac- 
tion to determine the contest within 
sixty days of the making of an order 


by the surveyor-general, referring the 
contest to the court, so that, under 
Pol. Code §-3417, his rights in the 
premises and under his application 
to purchase had ceased, and not hav- 
ing taken any steps to acquire any fur- 
ther or new right, and a patent having 
been issued to the contestee, he is not 
in privity with the state by reason 
alone of his occupation of the land 
as a settler, with the intention of pur- 
chasing it, so as to authorize his 
maintaining an action attacking the 
patent, on the ground that it was ob- 
tained by fraud, and for a decree that 
the patentee holds the title in trust 
for plaintiff. Ewbank vy. Mikel, 6 Cal. 
A. 13:9, 945P'"67 2: 
35:.> Peo. ve Ray, “(Calj2i2Ps 168 
[foll Peo. v. Mullan, 65 Cal. 396, 4 P 
348; Peo. v. Applegarth, 64 Cal. 229, 30 
P 805]. See Peo. v. Herman, 45 Cal. 
689 (holding that, where the action 
is against the owner of the certificate, 
and there is no allegation that his 
name is unknown so as to warrant 
bringing the action against a fictitious 
person, there is no authority to make 
service of the summons by publica- 
tion under St. [1867-1868] p 526). 
[a] Time of publication.—Service 
may be by publication for four weeks 
only. Peo. v. Norris, 144 Cal. 422, 77 
P 998 (holding that Pol. Code § 3549, 
is to be construed as an exception to 
Code Civ. Proc. § 413, providing gen- 
erally for publication for two months 
of a summons against a nonresident 
defendant, or one absent from the 


state). 
36. See cases infra this note. 
[a] Allegations held sufficient to 


show fraud. Peo. v. Kings County 
DevGo., 17% Cal e529) 171 Pa ogt 

[b] Allegations held insufficient.— 
A count of a petition for cancellation 
of patent to lands uncovered by re- 
cession of inland lakes, failing to al- 
lege mistake of the surveyor-general 
in selling the land, and based solely 


ee 
' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 609-612] | 


purchase of state land, which alleges that the pur- 
chaser has not paid the amount due and that he is 
the lawful holder and owner of the certificate, states 
a cause of action, although it does not aver-that the 
purchaser has abandoned the title? Where the 
terms affixed by the legislature to a special grant of 
public lands are not complied with, no action is nec- 
essary to enforce or judicially to establish the for- 
feiture which the statute declares.?8 

[§ 610] 1. Curative Acts. There have been sever- 
al statutes curing defects in proceedings for the pur- 
chase of state lands, which have been construed ac- 
cording to the usual rules applicable to such stat- 
utes.?? 

[§ 611] m. Possessory Actions. By statute?? a 
possessory right to state lands, good against all ex- 
cept the state and those having title, may be acquired 
by actual possession.*! The protection of possessory 
rights and the maintenance of possessory actions 
were regulated by the act of 1852,42 which was not 
repealed by the adoption of title 8 of the political 
code;4#2 but as there have been no actions under that 
statute for many years it is deemed sufficient to refer 


on the theory that no state officer may,A.) 213 SW 3849. 
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{ to some of the principal cases decided under its pro- 
visions. *4 

[§ 612] 2. Texas45—a, Introductory. When Tex-: 
as seceded from Mexico and established its inde- 
pendence all vacant public lands vested in the re- 
public of Texas,*® and upon the admission of Texas 
to the United States the state of Texas retained all 
vacant and unappropriated lands within its limits.47 
In the early history of the state a large part of the 
public domain was disposed of by bounty warrants, 
grants to railroads, homestead donations, and land 
certificates and grants of various kinds, so that at 
the present time there are no vacant and unoccupied 
lands of the state except those which belong to the 
publie school fund.4® The disposal of this land is of 
much importance and is hereinafter discussed at 
length;#® but as a detailed discussion of methods of 
obtaining title to other larids would be of compara- 
tively little present value, it is deemed sufficient to 
merely cite some of the principal cases relating to 
the right of preémption,®® homestead donations,°? 
headright claims or certificates,°? donation or bounty 
grants, certificates, or warrants,°? and other land 


Fed. 784, 26 CCA 608; 


Baylor v. Scot- 


grant such land to one not an actual 47. State v. Galveston City Co.,| tish-American Mortg. Co. 66 Fed. 
settler, nor in excess of the prescribed] 38 Tex. 12. 631, 13 CCA 659; Smith v. Walton, 82 
area, iS insufficient. Peo. v. Kings 48. See infra note 87. Tex. 547,18 SW 217; McNeil v. O’Con- 
County, Dev. .Co:,,177 \Cale_629, L271 -P 49.' See infra §§ 613-646. nor, 79 Tex. 227, 14 SW 1058; Blum v. 
TOs 50. McCarthy v. Gomez, 85 Tex. 10, | Looney, 69 Tex. 1, 4 SW 857; Merrill 

37. Shepard v. Mace, 148 Cal. 270,|19 SW 999; Dawson v. Ward, 71 Tex. | v. Roberts, 64 Tex. 441; Clark v. 
82 P 1046. és 72, 9 SW 106; Gammage v. Powell, 61] Smith, 59 Tex. 275; Marks v. Hill, 

38. Upham v. Hosking, 62 Cal. 250.) Tex. 629; Turner v. Ferguson, 58 Tex. | 46 Tex. 345; Willis v. Lewis, 28 Tex. 

39. Peo. v. Harrison, 107 Cal. 541,/6; Thomas v. Porter, 57 Tex. 59; Gam-|185; Babb v. Carroll, 21 Tex. 765; 
40 P 956; Peo. v. Noyo Lumber Co.,| brell v. Steele, 55 Tex. 582; Young v.| Pitts v. Booth, 15 Tex. 453; Morris 
99 Cal. 456, 34 P 96; Cucamonga | O’Neal, 54 Tex. 544; Palmer v. Chand-|v. Byers, 14 Tex. 278; Howard v. 


Fruit-Land Co. v. Moir, 83 Cal. 101,]ler, 47 Tex. 332; 


Rodgers vy. Daily, 46 


Perry, 7 Tex. 259; Nacogdoches Coun- 


22 P 55, 23 P 359; Gilson v. Robinson, | Tex. 578; Austin v. Dungan, 46 Tex.| ty Land Comrs. v. Riley, 3 Tex. 237; 
68 Cal. 539, 10 P 193; Muller v. Carey,| 236; Burleson v. Durham, 46 Tex.| League v. De Young, 2 Tex. 497 [aft 
58 Cal. 538; Rowell v. Perkins, 56 Cal.) 152; Miller v. Hays, 42 Tex. 479;|11 How. (U. S.) 185, 13 L. ed. 657]; 
219; Johnson yv. Squires, 55 Cal. 103;|) Spier vy. Laman, 27 Tex. 205; Kohl-| State v. Mason, 2 Tex. 315; Tichner 


Wanzer v. Somers, 53 Cal. 90; Rooker 
vy. Johnston, 49 Cal. 3; Young v. Shinn, 
48 Cal. 26; Copp v. Harrington, 47 Cal. 


236. 

Lands on shore of navigable 
lake, periodically left uncovered in 
fall by natural recession of waters 
did not come within Pol, Code § 3493s, 
validating uneanceled certificates of 
purchase and patents made for lands 
as swamp and overflowed lands now 


man, 21 Tex. 781; 
Cordova, 


per,.19 Tex. 501; 
17, Tex. 26:8; 


hass v. Linney, 26 Tex. 332; 
v. Allred, 24 Tex. 184; 
Edgar v. Galveston 
City Co., 21:Tex. 302; 
20 Tex. 
Robinson, 20 Tex. 487; 
Cravens v. Brooke, 
Thompson vy. Johnson, 2 
Tex. Unrep. Cas. 258; 
man; 1 Tex. Unrep. Cas. 312; Cook v. 
Southern Pine Lumber Co,, (Tex. Civ. 


Fowler 


v. State, 2 Tex. 269; Republic v. Skid- 
Teel v. Huff- 


more, 2 Tex. 261; Lockhart v. Repub- 
lic, 2 Tex. 127; Nacogdoches County 
Land Comrs. v. Raguet, 2 Tex. 98; 
Ximenes v. State, 1 Tex. 602; State 
v. Manchaca, 1 Tex, 586; Grooms v. 
State, 1 Tex. 568; Cunningham v. 
State, 1 Tex. 532; Howard v. Re- 
public, 1 Tex. 83; Howth v. Taliaferro, 
(Tex. Civ. A.) 289 SW 119; Magee v. 
Pauly; (bex.) Civ. > A.) (159 3S wWeas2be 


Jennings v. De 
508; Crockett v. 
Allen v. Har- 


Perry v. Cole- 


uncovered or which may hereafter-be 
uncovered by recession or drainage. 
Churchill Co. v. Kingsbury, 178 Cal. 
bd4,.274 P (329. 

40. Civ. Code § 1006. 

41. Robinson v. Bledsoe, 
AS GS, LoQn e245, 

42. St. (1852) c¢ 82 p 158. 

43. Gray v. Dixon, 74 Cal. 508, 16 


23 Cal. 


'P 305. 


44. Taylor v. Abbott, 103 Cal. 421, 
37 P 408; Gray v. Dixon, 74 Cal. 508, 
16 P 305; Crowell v. Lanfranco, 42 
Cal. 654; Hodapp v. Sharp, 40 Cal. 69; 


Wolskill v. Malajowich, 39 Cal. 276; 
Hicks v. Whitesides, 35 Cal. 152; 
-Hawxhurst v. Lander, 28 Cal. 331; 


Hicks v. Whiteside, 23 Cal. 404; Cor- 
yell v. Cain, 16 Cal. 567; Wright v. 
Whitesides, 15 Cal. 46. 

45. For matters of general interest 
see supra §§ 581-598. 

Interest in public lands as support- 


‘ing action of trespass to try title 


Pate iseeaieli to {Dry )Pitle (38: Cyc 
1196]. 
46. Houston v. Robertson, 2 Tex. 
1; Milam County Land Comrs. v. 
Bell, 6 Dall. (Tex.) 366. 4 
[a] Recognition of rights acquired 
under laws of Mexico see Fields v. 
ese 49 Tex. Civ. A. 446, 108 SW 
1048: 
{b] Segregation by grant or pur- 
chase.—The source of all title com- 
ing from the sovereign power, any- 
one claiming title to lands in_ the 
state must show that a portion of the 
public domain has been segregated by 
some grant or purchase and no long- 
er forms a_part of the public lands. 
Producers Oil Co. v. State, (Tex. Civ. 


A.) 149 SW 716; Pope v. Anthony, 29 
Tex. Civ. A. 298, 68 SW 521; Wynne 
v. Kennedy, 11 Tex. Civ. A. 693, 33 
Sw 298; Horne v. Gambrell, 1 Tex. 
A. Civ. Cas. § 996. 

51. Gallup v. Thacker, 103 Tex. 
310, 126 SW 1120; Yocham v. Mc- 
Curdy, 95 Tex. 336, 67 SW 316 [rev 
27 Tex. Civ: A. 183, 65 SW 213]; Ho- 
gue v. Baker, 92 Tex. 58, 45 SW 1004; 
Busk v. Lowrie, 86 Tex. 128, 23 SW 
983 [rev (Civ. A.) 22 SW 414]; Swet- 
man v. Sanders, 85 Tex. 294, 20 SW 
124; McCarthy v. Gomez, 85 Tex. 10, 
19 SW 999; Paston v. Blanks, 77 Tex. 
330, 14 SW 67; Luckie v. Watt, 77 
Tex. 262, 18 SW 1035; Garrett v. 
Weaver, 70 Tex. 463, 7 SW 766; De- 
court v. Sproul, 66 Tex. 368, 1 SW 
337; Vance v. Lindsey, 60 Tex. 286; 
Garrison v. Grant, 57 Tex. 602; Phil- 
lips v. Campbell, (Tex. Civ. A.) 146 
SW 319; Rogers v. Blackshear, 60 
Tex. Civ. A. 576, 128 SW 938; Wil- 
liamson v. Brown, 49 Tex. Civ. A. 402, 
109 SW 412; McClallahan y. Marshall, 
35 Tex. Civ. A. 579, 80 SW 862; Pruitt 
v. Watson, (Tex. Civ. A.) 56 SW 692; 
Yochum v. McCurdy, (Tex. Civ. A.) 
39 SW 210; Votaw v. Pettigrew, 15 
Tex. Civ. A. 87, 38 SW 215; Roberts 
ve Trout bey hex Civ, "A170, 35 > Sw 
323; Brinkley v. Smith, 12 Tex. Civ. 
A. 641, 35 SW 48; Clifton v. Thomp- 
son, (Tex. Civ. A.) 29 SW 197; Jones 
VoeHart. (Tex. Civ. iAN)* 25) SW. 704: 
Traylor v. Hubbard, (Tex. Civ. A.) 
22 SW 241. 

52. Moore v. Foster Lumber Co., 
231 Fed. 1, 145 CCA 189; Santana 
Live-Stock, etc., Co. v, Pendleton, 81 


Broussard v. Cruse, (Tex. Civ, A.) 154 
SW 347; Steddum v. Kirby Lumber 
Co.) sGCiv. JAR) T5459 SWe 27 3eirevacon 
other grounds 110 Tex. 513, 221 SW 
920]; Guedry v. Keith, (Tex. Civ. A.) 
151 SW 1167; Crosby v. Ardoin, (Tex. 
Civ. A.) 145 SW 709; Balentine v. 
Dodge, (Tex, Civ. A.) 140 SW 465; 
Houston Oil Co. v. Gallup, 50 Tex. 
Civ. A. 369, 109 SW 957; Buster v. 
Warren, 35 Tex. Civ. A. 644, 80 SW 
1063 [dist Davis v. Bargas, 88 Tex. 
662, 32 SW 874]; Pope v. Anthony, 
29 Tex. Civ. A. 298, 68 SW 521; Here- 
ford iv. House, 16 (Tex. Civ. “Al 366; 
40 SW 847; Ferguson v. Johnson, 11 
Mexi@ivitAge 43.) Sou SO Wieloce 

53. Houston, etc., R. Co. v. Texas, 
L7Os OU. 8S) 02438) 918) SCt 610; €420u. eds 
1023 [rev (Tex. Civ. A.) 36 SW 819]; 
Brownsville v. Cavazos, 4 F. Cas. No. 
2,043, 2 Woods 293 [aff 100 U. S. 138, 
25 L. ed. 574]; Waterman y. Charl- 
ton, 102 Tex. 510, 120 SW 171; Mun- 
son v. Terrell, 101 Tex. 220, 105 SW 
1114; Malone v. Dick, 94 Tex. 419, 
61 SW 112 [aff 24 Tex. Civ. A. 97, 58 
SW 168]; McLeary v. Dawson, 87 
Tex. 524, 29 SW 1044 [rev (Civ. A.) 
25 SW 705]; Maxwell v. Bastrop Mfg. 
Co.,) 77 Tex. 233,'14 SW. 36; 7Shinn vi 
Hicks, 68 Tex. 277, 4 SW 486; Bacon 
v. Russell, 57 Tex. 409; Rogers v. 
Kennard, 54 Tex. 30; Franklin v. Kes- 
ler, 25 Tex. 138; Warnell v. Finch, 
15 Tex. 168; Eastland v. Lester, 15 
Tex, 98; McNeese v. Republic, 2 Tex. 
106; Broussard v. Cruse, (Tex. Civ, 
A.) 154 SW 347; Jackson vy. Nona 
Mills Co., 61 Tex. Civ. A. 141, 128 Sw 
928; McLain v. Pate, 58 Tex. Civ. A. 
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certificates ;°+4 


the rights of settlers on state lands 
generally,°® settlements and contracts under the col- 
onization laws,°® the creation of land districts,°? 
the location and survey of homesteads, land certifi- 


PUBLIC LANDS 


cates, and warrants,°® and the necessity therefor ;°° 


500, 124 SW 718; Ingalls v. Orange 
Lumber Go., 56 Tex. Civ. A. 543, 122 
SW 53; Sherman y. Pickering, 56 
MexaCiv. Al 63s, Lol ISIWh 53805) Clark 
Vv. Hoover, 51 “Tex: Civ: A. 181, 210 
SW 792; Halsted v. Allen, (Tex. Civ. 
A.) 73 SW 1068 [foll Nixon v. Wichita 
Land, etc., Co., 84 Tex. 408, 19 SW 
560; Rogers v. Kennard, 54 Tex. 30; 
Goldsmith v. Herndon, 33 Tex. 705]; 
Hall v. Reese, 24 Tex. Civ. A. 221, 58 
SW 974; Clifton v. Hewitt, (Tex. Civ. 
A.) 56 SW 131; Leonard v. Rives, 
(Tex. Civ. A.) 33 SW 291; Greenwood 
v. McLeary, (Tex. Civ. A.) 25 SW 708; 
Travis County v. Christian, (Tex. Civ. 
A.) 21 SW 119. 

[a] Donations, grants, or reserva- 
tions in aid of railroads.—Davis v. 
patay,, £6 Wally CU. 'S.)4203; 21 GT. ed: 
‘447; Houston, ete., R. Co. v. State, 95 
Tex. 507, 68 SW 777 [aff (Civ.. A.) 39 
SWw 3901; Thomson v. Baker, 90 Tex. 
163, 38 SW 21; Quinlan v. Houston, 
etc., R. Co., 89 Tex. 356, 34 SW 738 [rev 
(Civ. A.) 24 SW 693]; Galveston, etc., 
R. Co. v. State, 89 Tex. 340, 34 SW 
746 [aff 170 U. S. 226, 18 SCt 603, 42 
L. ed. 1017]; Galveston, ete, R. Co. 
v. State, 81 Tex. 572,17 SW 67; Jumbo 
Cattle Co. v. Bacon, 79 Tex. 5, 14 SW 
840, 17 SW 136; Houston, etc., R. Co. 
Vv. Texas, ete:, R. Co., 70 Tex: 649,. 8 
SW 498; State v. International, ete., 
Hh Co; ot Tex.) 53450 -Kuechleru vy. 
Wright, 40 Tex. 600; Wright v. Haw- 
kins, 28 Tex. 452; Woods v. Durrett, 
28 Tex. 429; Sherwood v. Fleming, 
25 Tex. Suppl. 408; Kimmell v. 
Wheeler, 22 Tex. 77; Houston, etc., 
R. Co. v. State, (Tex. Civ. A.) 62 SW 
114; Houston, etc., R. Co. v. State, 
24 Tex. Civ. A. 117, 56 SW 228; Wilson 
v. Dillingham, 14 Tex. Civ. A. 628, 38 
SW 650; Blum v. Houston, etc., R. 
Co., 10 Tex. Civ. A. 312, 31 SW 526. 
See Houston, etc., R. Co. v. State, 
90 Tex. 607, "40 SW 402. 

[b] Grants of rights of way 
through public domain.—Texas Chan- 
nel, etc., Co. v. State, 104 Tex. 168, 
135 SW 522° [rev (Civ. A.) 133 SW 
318]; Texas Cent. R. Co. v. Bowman, 
97 Tex. 417, 79 SW 295 [rev (Civ. A.) 
75 SW 556]; Texarkana, etc., R. Co. 
v. Bland, (Tex. Civ. A.) 205 SW 727; 
Ft. Worth, ete, R. Co. v. Western 
Stockyards Co., (Tex. Civ. A.) 151 SW 
1172; Ft. Worth, etc., R. Co. v. South- 
ern Kansas R. Co., (Tex. Civ. A.) 151 
SiWiuso0. | Rockport, etc.) RR.) Con) vs 
State, (Tex. Civ. A.) 135 SW 2638; 
Sherman y. Pickering, 56 Tex. Civ. A. 
633, 121 SW 536; Ayres v. Gulf, etc., 
R. Co., 39 Tex. Civ. A. 561, 88 SW 4386 
(holding that a statute authorizing a 
railroad company to construct a rail- 
road through a certain county and to 
other points impliedly authorizes it 
to construct its line over the public 
domain). 

54. Ward v. Cameron, 97 Tex. 466, 
80 SW 69; Hogue v. Baker, 92 Tex. 58, 
45 SW 1004; Brackenridge v. Claridge, 
91 Tex. 527, 44 SW 819, 43 LRA 593 
[rev (Civ. A.) 42 SW 1005]; Quinlan 
v. Houston, etc., R. Co., 89 Tex. 356, 
34 SW 738; Smith v. McGaughey, 87 
Tex. 61, 26 SW 1073; Von Rosenberg 
v. Cuellar, 80 Tex. 249, 16 SW 58; 
Lott v. King, 79 Tex. 292,15 SW 2381; 
Hill v. Kerr, 78 Tex. 213, 14 SW 566; 
Capp v. Terry, 75 Tex. 391, 13 SW 52; 
Stout v. Taul, 71 Tex. 438, 9 SW 329; 
White v. Martin, 66 Tex. 340, 17 SW 
727; Sickels v. Epps, (Tex.) 8 SW 
124; Barker v. Swenson, 66 Tex. 407, 
1 SW 117;,:Neal v. Bartleson, 65 Tex. 


478; Kimbro v. Hamilton, 28 Tex. 
560; Peck v. Moody, 23 Tex. 93; Fish- 
back v. Young, 19 Tex. 515; Myers v. 


Cockrill, 14 Tex. 343; Peacock v. Ham- 
mond, 6 Tex. 544; Kemper v. Victoria 


Corp., 3 Tex. 135; Glasscock v. Gen- 
eral Land Office Comr., 3 Tex. 51; 
Hosner v. De Young, 1 Tex. 764; Ken- 
ley v. Robb, (Tek. Commn. A.) 245 
SW 68 [rev (Civ. A.) 198 SW 375]; 
De Shazo v. Eubank, (Tex. Commn. 
A.) 222 SW 976; Southwestern Set- 
tlement, etc., Co.’ v. Village Mills Co., 
(Tex. Civ. A.) 245 SW 975; Arrowood 
v. Blount, (Tex. Civ. A.) 294 SW 616; 
Huling v. Moore, (Tex. Civ. A.) 194 
SW 188; Houston Oil Co. v. Miller, 
etc., Lumber Co., (Tex. Civ.. A.) 178 
SW 830; Blair v. Hennessy, (Tex. Civ. 
A.) 138 SW 1076 [aff 107 Tex. 39, 173 
SW 871, AnnCasi918C 474]; Compton 
v. Hatch, (Tex. Civ. A.) 185 SW 1052; 
Duren v. Bottoms, 60 Tex. Civ. A. 
355, 129 SW 376; Whisler v. Cornelius, 
34 Tex. Civ. A. 511, 79 SW 360; Brown 
v. Brown, (Tex. Civ. A.) 36 SW 918; 
Summerlin v. Rabb, 11 Tex. Civ. A. 
53, 31 SW 711. 

[a] Duplicates and new certifi- 
cates see New York, etc., Land Co. v. 
Thomson, 83 Tex. 169, 17 SW 920; 
Morris v. Byers, 14 Tex. 278; Eyl v. 
State, 37 Tex. Civ. A. 297, 84 SW 607; 
Simmonds v. Simmonds, 35 Tex. Civ. 
A. 151, 79 SW 630; Kempner v. State, 
31 Tex. Civ. A. 363, 72 SW 888; Karnes 
v. Butler, (Tex. Civ. A.) 62 SW 950; 
Seibert v. Richardson; 5 Tex. Civ. AC 
504, 23 SW 899; Texas Land, etc., Co. 
v. State, 1 Tex. Civ. A. 616, 23 SW 258 
[foll Gunter v. Meade, 78 Tex. 634, 
14 SW 562]; Schley v. Maddox, (Tex. 
Civ. A.) 22 SW 998. 

{[b] Validation of certificates see 
Ralston v. Skerrett, 82 Tex. 486, 17 


SW 843, 17 SW 238; Whitehead v. 
Foley, 28 Tex. 1. 
55, nw OcLles! av. Hawkins, (Tex. 


Commn. A.) 207 SW 89 [rev (Civ. A.) 
158 SW 1011]; King v. Underwood, 
(Civ. A.) 112 SW 334 [rev on other 
grounds 102 Tex. 561, 119 SW 298]; 
McCullers v. Johnson, (Tex. Civ. A.) 
104 SW 502; Haney v. Atwood, 42 Tex. 
Civ. A. 270, 983 SW 1093; Besson v. 
Biehayge 24 Tex. Civ. A. 64, 58 SW 


56. Caudle v. Welden, 32 Tex. 355; 
Todd v. Fisher, 26 Tex. 239; Cowan v. 
Hardeman, 26 Tex. 217; European- 
American Colonization Soc. v. Reed, 
25 Tex. Suppl. 343; Chambers v. Fisk, 
22 Tex. 504; Stover v. Garvin, 22 Tex. 
9; Melton v. Cobb, 21 Tex. 539; Hdgar 
v. Galveston City Co., 21 Tex. 302; 
Causici v. La Coste, 20 Tex. 269; Ed- 
wards v. Beavers, 19 Tex. 506; Over- 
ton v. Crockett, 12 Tex. 509; State v. 
Skidmore, 5 Tex. 469; Linn v. State, 
2 Tex. 317; Clay v. Clay, 2 Tex. Un- 
rep. Cas. 357; McReynolds v. Bowlby, 
1 Tex. Unrep. Cas. 452; Fowler v. 
Texas Exploration Co., (Tex. Civ. A.) 
290 SW 818. 

57. Pardee v. Adamson, 
Civ. A. 263, 46 SW 43. 

58. Thompson v. Dumas, 85 Fed. 
517, 29 CCA 312; Keith v. Guedry, 103 
Tex. 160, 122 SW 17, 125 SW 5 [rev 
(Civ. A.) 114 SW) 3921; » Calvert v: 
Ramsey, 59 Tex. 490; Wyllie v. 
Wynne, 26 Tex. 42; Bracken v. Wells, 
3 /Dex.. (885) sHosner) v. De Young; 1 
Tex. 764; Stiles v. Hawkins, (Tex. 
Commn, A.) 207 SW 89 [rev (Civ. A.) 
158 SW 1011]; Howth v. Taliaferro, 
(Tex. Civ. A.) 289 SW 119; Hamman 
v. San Jacinto Rice Co., (Tex. Civ. A.) 
229 SW 1008; Texas, etc., R. Co. v. 
Scott, 60 Tex. Civ. A. 482, 129 SW 
1170; Smyth vy. Saigling, (Tex. Civ. 
A.) 110 SW 550; Wilkins v. Clawson, 
50 Tex. Civ. A. 82, 110 SW 108; Es- 
tell v. Kirby, (Tex. Civ. A.) 48 SW 8; 
Pardee v. Adamson, 19 Tex. Civ. A. 
263, 46 SW 438; Timmony v. Burns, 
(Tex. Civ. A.) 42 SW 133; Maurice v. 
Upton, (Tex. Civ. A.) 41 SW 504; 
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lands subject to location by settlers, certificate hold- 
ers, homestead claimants, 
to acquire land,°° preferences in location,®! reloca- 
tion,®? the requisites and validity of the survey or 


and other persons entitled 


Parker v. Walker, 15 Tex. Civ. A. 370, 
39 SW 611; Kirby v. Estell, (Tex. 
Civ. A.) 39 SW 592; Yochum v. Mec- 
Curdy, (Tex. Civ. A.) 39 SW 210. 

59. Finberg v. Gilbert, 104 Tex. 
539, 141 SW 82 [rev (Civ. A.) 124 SW 
979]; Garza v. Cassin, 72 Tex. 440, 
10°SW 539; De Montel v: Speed, 53 
Tex. 339; Frederick v. Hamilton, 38 
Tex.) 821 >*slinneve’ Scott, 3 | Tex. 6%; 
Blair v. Hennessy, (Civ. A.) 138 SW 
L076) [ati 10 Dex, 395 273 SMW. Silas 
AnnCas1918C 474]; Robles v. Cook- 
sey, (Tex. Civ. A.) 70 SW 584. 

60. Kenedy Pasture Co. v. State, 
111 Tex. 200, 231 SW 683 [aff (Civ. 
A.) 196 SW 287, and certiorari den 
258 U. S. 617 mem, 42 SCt 271 mem, 
66 L. ed. 793 mem]; Texas Channel, 
etc., Co. v. State, 104 Tex. 168, 135 
SW 522 [rev (Civ. A.) 133 SW 318]; 
De Merit v. Robison, 102 Tex. 358, 
116 SW 796; Roberts v. Terrell, 101 
Tex. 577, 110 SW 733; Faulk v. San- 
derson, 89 Tex. 692, 36 SW 403 [rev 
(Civ. A.) 85 SW 409]; McLeary v. 
Dawson, 87 Tex. 524, 29 SW 1044; 
Groesbeck v. Harris, 82 Tex. 411, 19 
SW 850; Maddox v. Fenner, 79 Tex. 
279, 15 SW 2387; Beatty v. Masterson, 
(7 Tex. 168, 183 SW 1014; Maddox v. 
Fenner, (Tex.) 13 SW 153; Texas- 
Mexican R. Co. v. Locke, 74 Tex. 370, 
12 SW 80; Garza v. Cassin, 72 Tex. 
440, 10 SW 539; Adams v. Houston, 
ete, AR: (Cos. 02 Tex. 0252 90 eS Wine ao 
Winsor -v. _O’Connor; 69 Tex. 571, 8 


SW 519; Looney v. Bagley, (Tex.) 
1 CSW 360: Day~ Land: setc.,, Cow. 
State, 68 Tex. 526, 4 SW 865; Ken- 


nedy v. Jarvis, (Tex.) 1 SW 191, 193; 
Hanrick v. Dodd, 62 Tex. 75; Atkin- 
son v. Ward, 61 Tex. 383; Truehart 
v. Babcock, 51 Tex. 169; Kuechler v. 
Wright, 40 Tex. 600; Luter v. May- 
field, 26 Tex. 325; Todd v. Fisher, 26 
Tex. 239; Cowan v. Hardeman, 26 Tex. 
217; European-American Coloniza- 
tion Soc. v. Reed, 25 Tex. Suppl. 343; 
Stewart v. Crosby, 15 Tex. 546; White 
v. Holliday, 11 Tex. 606; State v. 
Delesdenier, 7 Tex. 76; Warren v. 
Shuman, 5 Tex. 441; Main v. Cart- 
wright, (Tex. Civ. A.) 200 SW 847; 
McLennan v. Fisher, 61 Tex. Civ. A. 
319, 130 SW 598; Hulett v. Platt, 49 
Tex. Civ. A. 377, 109 SW 207; Keenan 
v. Slaughter, 49 Tex. Civ. A. 180, 108 
SW 703; Gilbert v. Mansfield, 38 Tex. 
Civ. A. 300, 85 SW 830 [aff 99 Tex. 18, 
86 SW 922]; McCaleb v. Rector, (Tex. 
Civ. A.) 78 SW 956; Texas, ete., R. 
Co. v. Barber, 31 Tex. Civ. A. 84/71 
SW 393; Mills v. Needham, 28 Tex. 
Civ. A. 547, 67 SW 1097; Besson v. 
Richards, 24 Tex. Civ. A. 64, 58 SW 
611; Hall v. Rushing, 21 Tex. Civ. A. 
631, 54 SW 30; Wright v. Nelson, 
(Tex. Civ. A.) 46 SW 261; 
Crane, (Tex. Civ. A‘) 28 SW 1041; 
Creswell Ranche, etc., Co. v. Wald- 
stein, (Tex. Civ. A.) 28 SW 260; Mas- 
sey v. Galveston, etc., R. Co., 7 Tex. 
Civ. A. 650, 27 SW 208; Teague v. 
Green, 7 Tex. Civ. A. 368, 26 SW 518. 

61. European-American Coloniza- 
tion Soc. v. Reed, 25 Tex. Suppl. 343; 
Kimmell v. Wheeler, 22 Tex. 77; Ed- 
gar v. Galveston City Co., 21 Tex. 
302; Chadoin v. Magee, 20 Tex. 476; 
Patton v. Skidmore, 19 Tex. 533; 
Stewart v. Crosby, 15 Tex. 546; State 
v. Delesdenier, 7 Tex. 76; Kemper v. 
Victoria Corp., 8 Tex. 135. 

62. Adams v. Houston, ete., R. Co., 
10-Dex. 252, 7 SW 729% “Westrope v. 
Chambers, 51 Tex. 178; Truehart v. 
Babcock, 51 Tex. 169; Johnson v. Eld- 
ridge, 49 Tex. 507; Sanders v. Duyal, 
39 Tex. 182; . Lewis v. Mixon, 11 Tex. 
564; Howth v. Taliaferro, (Tex. Civ. 
A) 28 9S NVGe Lae Thompson Bros. 
Lumber Co. v. Toler, (Tex. Civ. A.) 
de SW alte 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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loeation,®* the requisites of an application for the 
location of a land certificate,°* the time for location 
and survey,®® location or survey under certificates 
owned jointly by two or more persons,*® transfer 
from one location or survey to another,®’ the return 
of the survey,®® the construction, operation, effect, 
and conelusiveness of the location or survey,®® and 


63. Telfner v. Russ, 162 U. S. 170, 
16 SCt 695, 40 L.-.ed. 930; Finch v. 
Ogden, 175 Fed. 20, 99 CCA 36; Lan- 
dry v. Robison, 110 Tex. 295, 219 SW 
819; Post v. State, 106 Tex. 468, 500, 
169 SW 407, 171 SW 707; Wright v. 
Gale, 104 Tex. 450, 140 SW 91, 148 SW 
141; Finberg v. Gilbert, 104 Tex. 539, 
141 SW 82 [rev (Civ. A.) 124 SW 979]; 
McLeary v. Dawson, 87 Tex. 524, 29 
SW 1044; Smith v. McGaughey, 87 
Tex. 61, 26 SW 10738; Duren v. Hous- 
ton, etce., R. Co., 86 Tex. 287, 24 SW 
258; Von Rosenberg v. Cuellar, 80 
Tex. 249, 16 SW 58; Glasscock v. 
Hughes, 55 Tex. 461; Snider v. Inter- 
national, ‘etc:, “Ra-Con, 52 Tem: 306; 
Ward v. Conner, 33 Tex. 549; Bohan- 
nan v. Hemby, 23 Tex. 475; Hughes 
v. Perry, 21 Tex. 778; Hollingsworth, 
v. Holshousen, 17 Tex. 41; Ruis v. 
Chambers, 15 Tex. 586; Edwards v. 
James, 13 Tex. 52; Croft v. Rains, 10 
Tex. 520; Horton v. Pace, 9 Tex. 81; 
Howard v. Perry, 7 Tex. 259; Linn v. 
Scott, 3 Tex. 67; Webb v. Goldsmith, 
Ghexes Civ As) s22 0S Wiei6 90s. deucas: v. 
McFarland, (Tex. Civ. A.) 156 SW 
1109; Compton v. Hatch, (Tex. Civ. 
A.) 185 SW 1052; Bunnell v. Sugg, 
CRexes@ina Ast Médi=swy - LOLs yao Av. 
State, 37 Tex. Civ. A. 297, 84 SW 607; 
Houston, ete., R. Co. v. De Berry, 34 
Tex. Civ. A. 180, 78 SW 736; Olcott 
v. Smith, 30 Tex. Civ. A. 350, 70 SW 
343; Yarbrough v. De Martin, 28 Tex. 
Civ Ase 26s, 60 SW ei Tee Pardee nv: 
Adamson, 19 Tex. Civ. A. 2638, 46 SW 
43; White v. Holley, 3 Tex. Civ. A. 
590, 24 SW 8381; Berger v. Arnold, 
(Tex. Civ. A.) 24 SW 527; Bacon v. 
State, 2 Tex. Civ. A. 692, 21 SW 149 
{app dism 163 U. S. 207, 16 SCt 1023, 
41 L. ed. 132]. 

64. Talley v. Lamar County, 104 
Tex. 295, 137 SW 1125; Raoul v. Ter- 
rell, 99 Tex. 157, 87 SW 1146; Texas 
Mexican R. Co. v. Scott, 60 Tex. Civ. 
A, 482; 129 SW 1170. 

65. Jones v. Lee, 86 Tex. 25, 22 SW 
386, 1092; Von Rosenberg v. Cuellar, 
80 Tex. 249, 16 SW 58; Thomson v. 
Houston, etc., R. Co., 68 Tex. 392, 4 
SW 629; Booth v. Strippleman, 61 
Tex. 378; Snider v. International, etc., 
R. Co., 52. Tex, 306; Jennings v. De 
Cordova, 20 Tex. 508; Williams v. 


Craig, 10 Tex. 437; Lewis v. Durst, 
10 Tex. 398; Warren v. Shuman, 5 
Tex. 441; Fielder v. Houston Oil Co., 


(Tex. Commn. A.) 208 SW 158 [reh 
den 210 SW 797, and rev on other 
grounds (Civ. A.) 165 SW 48]; Tex- 
as Mexican R. Co. v. Scott, 60 Tex. 
Give A. 7482, 229 SW 1170; “Truehart 
v. Simpson, (Tex. Civ. A.) 24 SW 
842; Taylor’ v. Criswell, 4 Tex. Civ. 
A. 106, 23 SW 424. 

Smith v. Estill, 87 Tex. 264, 28 
SW 801; Kirby v. Hstill, 78 Tex. 426, 
14 SW 695; Farris v. Gilbert, 50 Tex. 
350; Kirby v. Estell, 24 Tex. Civ. A. 
106, 58 SW 254. 

67. Duren v. Houston, etc., R. Co., 
86 Tex. 287, 24 SW 258; Jones v. Lee, 
86 Tex. 25, 22 SW 386, 1092; Lockhart 
v. Keller, (Tex.) 9 SW 179; Adams v. 
Houston, ete., R. Co., 70 Tex. 252, 7 
SW 729; Johns v. Pace, 26 Tex. 270; 
Poor v. Boyce, 12 Tex. 440; McGimp- 
sey v. Ramsdale, 3 Tex. 344; Houston, 
etc., R. Co. v. Carter, (Tex. Civ. A.) 
24 SW 1102; Gillespie v. Feris, 3 
Tex. A. Civ. Cas. § 124. 

68. State v. Gallardo, 106 Tex. 274, 
166 SW 369 [aff (Civ. A.) 135 SW 
664]; Groesbeck v. Harris, 82 Tex. 
411, 19 SW 850; Hill v. Kerr, 78 Tex. 
213, 14 SW 566; Snider v. Methvin, 
60 Tex. 487; Milam County v._Bate- 
man, 54 Tex. 153; Henderson County 
v. Shook, 51 Tex. 370; Fannin County 
vy. Riddle, 51 Tex. 360; Milam County 
vy. Robertson, 33 Tex. 366; Patrick v. 


PUBLIC LANDS 


Nance, 26 Tex. 298; 
Neill, 26 Tex.’ 101; 
Tex. Suppl. 392; 
by; 28m Mex. 475 
dova, 20 Tex. 508; 
ford, 19 Tex. 209; 


Breckenridge v. 
Crow v. Reed, 25 
Bohannan vy. Hem- 
Jennings v. De Cor- 
Parish v. Weather- 
Hart v. Gibbons, 14 
Tex. 213; Bledsoe v. Cains, 10 Tex. 
455; Cook v. Southern Pine Lumber 
Co., (Tex: Civ. -A.)! 149° SW 71/63) Bl- 
wood v. Copeland, 61 Tex. Civ. A. 238, 
129 SW 146; Murphy v. Luttrell, 56 
Tex. (Civ. A. 149)9120.SW:.905; Wa- 
terhouse v. Corbett, 43 Tex. Civ. A. 
512, 96 SW 651; Lane v. Huffman, 
(Tex. Civ: A.) 82 Sw 1070; «Robles 
vy. Cooksey, (Tex. Civ. A.) 70 SW 
584; New York, ete, Land Co. v. 
Gardner, 11 Tex. Civ. A. 404, 32 SW 


786; White v. Holley, 3 Tex. Civ. 
A. 590, 24 SW 831. 
69. Post v. State, 106 Tex. 468, 


500, 169 SW 407, 171 SW 707 [rev (Civ. 
A.) 169 SW 401]; Finberg v. Gilbert, 
104 Tex. 539, 141 SW 82 [rev (Civ. A.) 
124 SW 979]; Raoul v. Terrell, 99 Tex. 
157, 87 SW 1146; Huff v. Crawford, 89 
Tex. 214, 34 SW 606; Smith v. Estill, 
87 Tex. 264, 28 SW 801; ; 
Withers, U1 lex.) 802, OVISWi 154: 
Schaeffer v. Berry, 62 Tex. 705; 
rill v. Bartlett, 58 Tex. 644; Ross v. 
Early, 39 Tex. 390; Wright v. Haw- 
kins, 28 Tex. 452; Booth v. Stripple- 
man, 26 Tex. 436; Booth v. Upshur, 
26 Tex. 64; Hart v. Turner, 2 Tex. 374; 
Wells v. Dupuy, (Tex. Civ. A.) 289 
SW 718; Findlay v. State, (Tex. Civ. 
A.) 238 SW 956 [aff 113 Tex. 30, 250 
SW 651]; Wilson vy. Giraud, (Tex. 
Civ. A.) 234 SW 110 [conforming to 
Sup. Ct.’s answers to cert questions 
1d Dex. 253, 2381 Siw  LOv4ais* State vs 
Coleman-Fulton Pasture Co., (Tex. 
Civ. A.) 230 SW 850; Schnackenberg 
v. State, (Tex. Civ. A.) 229 SW 934; 
Baugh v. McLain, (Tex. Civ. A.) 173 
SW 922; Sullivan v. State, (Tex. Civ. 
A.) 164 SW 1120; State v. Dayton 
Lumber Co., (Tex. Civ. A.) 159 SW 
391: Crosby v. Stevenson, (Tex. Civ. 
A.) 156 SW 1110; Jones v. Petty, (Tex. 
Civ. A.) 146 SW 663; Robertson v. 
Brothers, (Tex. Civ. A.) 139 SW 657; 
Compton “vv: Hatch; (Tex. “Civ, A) 
135 SW 1052; Sims v. Sealy, 53 Tex. 
Civ. A. 518, 116 SW 630; Stubblefield 
v. Hanson, (Tex. Civ. A.) 94 SW 406; 
Hickey v. Collyns,’ 40 Tex: Civ; “A. 
565, 90 SW 716 [foll Juencke v. Terrell, 
98 Tex. 237, 82 SW-1025; Yarbrough 
v. De Martin, 28 Tex. Civ. A. 276, 67 
SIWA Wiis Hloustony ete... Re Conv. 
State, (Tex. Civ. A.) 62 SW 114; Pool 
v. Greer, 23 Tex. Civ. A. 423, 58 SW 


Miller v. Texas, etc., R. Co., 
132° WO. S662, LOS Ct 2:06) 3S Lies ed: 
487; Threadgill v. Bickerstaff, 87 Tex. 
520, 29 SW 757; Thompson v. Langdon, 
87 Tex. 254, 28 SW 931; Stewart v. 
Cook, 62 Tex. 522; Snider v. Methvin, 
60 Tex. 487; Swift v. Herrera, 9 Tex. 
263; Howard v. Perry, 7 Tex: 209; 
Alford v. McDonald, 2 Tex. Unrep. 
Cas. 175; State v. Coleman-Fulton 
Pasture Co., (Tex. Civ. A.) 230 SW 
850; Browne v. Gorman, (Tex. Civ. 
A.) 208 SW 385; Jackson v. Nona 
Nils Oo 6 La Nex Guve WAC. Hl ete:8 
SW 928; Atascosa County y. Alder- 
man, (Tex. Civ. A.) 91 SW 846; Watts 
v. Bruce, 31 Tex. Civ. A. 347, 72 SW 
258; Roach v. Fletcher, 11 Tex. Civ. 
A. 225, 32 SW 585; Creswell Ranche, 
etc., Co. v. Waldstein, (Tex. Civ. A.) 
28 SW 260. 

71. Smith v. McGaughey, 87 Tex. 
61, 26 SW 1073; Texas, etc., R. Co. v. 
Thompson, 65 Tex. 186; Jones v. An- 
drews, 62 Tex. 652; Loving v. Corco- 
Tan,. 26. Dex, 02); ) Miller va Yates; (Lex. 
Civ. A.) 15 SW (2d) 730; State v. Talk- 
ington, (Tex. Civ. A.) 274 SW 314; 
Webb v. Goldsmith, (Tex. Civ. A.) 


[50 C.J.] 1165, 


the title and rights acquired thereunder;7° errors 
and omissions in the location or survey and the cor- 
rection thereof,’? conflicting locations and surveys 
and priorities in cases of conflict,7? the issuance, 
requisites, and validity of grants or patents,“* the 
construction, operation, effect, and conclusiveness of 
the same,** and the title and rights acquired there- 


221 SW 690; Eyl v. State, 37 Tex. Civ. 

. 297, 84 SW 607; Matador Land, 
etc., Co., Ltd. v. State, (Tex. Civ. A.) 
54 SW 256; Frisbie v. Smith, 13 Tex. 
Cive ALPS 8457 35S Wi 336: 

72. Miller v. Texas, etc., R. Co., 132 
U.S) 662) 10SCt 206,133) Liredis 487; 
Kenedy Pasture Co. v. State, 111 
Tex. 200, 231 SW 683 [aff (Civ. A.) 
196 SW 287, and certiorari den 258 
U. S. 617 mem, 42 SCt 271 mem, 66 
L. ed. 793 mem]; Post v. State, 106 
Tex. 468, 500,169 SW 407, 171 SW 707; 
Keith v. Guedry, 103 Tex. 160, 122 
SW 17, 125 SW 5 [rev (Civ. A.) 114 
SW 392]; Seibert v. Richardson, 86 
Tex. 295, 24 SW 261; Garza v. Cassin, 
72 Tex. 440, 10 SW 589; Cassin Vv. 
O’Sullivan, 61 Texs 594;. Hvitts v. 
Roth, 61 Tex. 81; Thomas v. Porter, 57 
Tex. 50s Bryan’) vs Shinley,53" Tex 
440; McKinney v. Grassmeyer, 51 
Tex. 376; Johnson v. Eldridge, 49 Tex. 
507; Houston, etc., R. Co. v. McGehee, 
49 Tex. 481; Ward v. Conner, 33 Tex. 
549; Magee v. Chadoin, 30 Tex. 644; 
Booth v. Upshur, 26 Tex. 64; Wyl- 
lie v. Wynne, 26 Tex. 42; Hollings- 
worth v. Holshausen, 25 Tex. 628; 
Fowler v. Hilburn, 21 Tex. 489; Up- 
shur v. Race, 15 Tex. 531; Morris v. 
Brinlee, 14 Tex. 285; Morris v. Byers, 
14 Tex, 278; Lewis v. Durst, 10 Tex. 
398; Byers v. Janes, 2 Tex. 529; Wal- 
ker v. Haley, (Tex. Civ. A.) 233 SW 
307; Howell v. Ellis, (Tex. Civ.’ A.) 
201 SW 1022; Newman vy. Davis, (Tex. 
Civ. A.) 184 SW 1078; Kelly v. Kelly, 
(Tex. Civ. A.) 178: SW 686; Stark v. 
Stout, (Tex. Civ. A.) 174 SW 1014; 
Guillory v. Allums, (Tex. Civ. <A.) 
147 SW 685; Compton v. Hatch, (Tex. 
Civ. A.) 1385 SW 1052; Texas Mexican 
RCo. ve ‘Scott, 60" Lexi Civiy An 432, 
129 SW 1170; McCaleb v. Campbell, 
(Tex. Civ. A.) 116 SW 111; Smyth v. 
Saigling, (Tex. Civ. A.) 110 SW 550; 
Waterhouse v. Corbett, 43 Tex. Civ. 
A. 512, 96 SW 651; Houston, etce., 
RaiCo.. v.. State, 24 TexCiv, “Ay 117; 
56 SW 228; Childress County Land, 
etc., Co. v. Baker, 23 Tex.) Civ. A, 451, 
56 SW 756; Dawson v. MecLeary, 
(Tex. Civ. A.) 29 SW 1044 [rev 25 
SW 705]; Whitman y. Rhomberg, 
(Tex. Civ AD) 25 SiW.-"4 51s Olcothive 
mMerris. WClex Civ, A) 824 Swe seer 
Seibert v. Richardson, 5 Tex. Civ. A. 
504, 23 SW 899; McWhirter v. Allen, 
1 Tex. Civ’ A. 649, 20 SW 1007; Sick- 
els v. Epps, (Tex. Civ. A.) 8 SW 124. 

73. Peterson v. Rogan, 94 Tex, 176, 


59 SW 252;:-Day Land, etc., Co. v. 
State, 68 Tex. 526, 4 SW 865; Boon 
v. Hunter, 62 Tex. 582; Spofford v. 


Bennett, 55 Tex. 293; Gullett v. O’Con- 
nor, 54 Tex. 408; Hendricks v. Wilson, 
53 Tex. 4638; Miller v. Brownson, 50 
Tex. 583; Jones v. Burgett, 46 Tex. 
284; Stafford v. King, 30 Tex. 257, 
94 AmD 304; Franklin vy. Kesler, 25 
Tex. 138; Lake v. Wafer, 16° Tex. 
570; Stewart v. Crosby, 15 Tex. 546; 
Guenther vy. Robison, (Tex. Commn. 
A.).17 SW (2d) 765; Hulett v. Platt, 
49 Tex. Civ. A. 377, 109 SW 207; Kee- 
nan v. Slaughter, 49 Tex. Civ. A. 180, 
108 SW 703; Ward v. Forrester, (Tex. 
Civ tA. 87 SWA(bL;. Thompson sv: 
Ford, 14 Tex. Civ. A. 32, 36 SW 783; 
Dawson v. McLeary, (Tex. Civ. A.) 
29 SW 1044 [rev 25 SW 705]; Rus- 
sell v. Bates, 1 Tex. Civ. A. 609, 21 SW 
132; Robertson v. Mooney, 1 Tex. Civ. 
A, 379; 21 Sw 1438: Tarlton’ 'v. Kirk. 
patrick, 1 Tex. Civ. A. 107, 21° Siw 
405. 


74. Western Union Beef Co. °v. 
Thurman, 70 Fed. 960, 17 CCA 542; 
Findlay v. State, 113 Tex. 30, 250 SW 
651 [aff (Civ. A.) 2838 SW 956 (reh 
den 239 SW 996)]; Cagle v. Sabine 
Valley Timber, etc., Co., 109 Tex. 178, 
202 SW 942, 6 ALR 1426 [rev (Civ. 
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under;*5 the abandonment, relinquishment, forfei- 
ture, or loss of claims or rights acquired in public 
the setting aside, annulment, or cancella- 
tion of grants or patents,’ relief to persons claim- 


lands, *® 


A.) 149 SW 697]; Houston Oil Co. v. 
Hayden, 104 Tex. 175, 135 SW 1149 
[aff (Civ. A.) 125 SW 993]; Herndon 
v. Davenport, 75 Tex. 462, 12 SW 1111; 
Fuller v. Coddington, 74 Tex. 334, 12 


Sw 47; Hord v. Rivas, (Tex.) 6 SW 
183; Martin v. Brown,.62 Tex. 485; 
De Montel v. Speed, 53 Tex. 339; 
O'Neal v. Manning, 48 Tex. 403; Bur- 
leson v. Durham, 46 Tex. 152; State 
vy. Galveston City Co.,. 38 Tex. 12; 
Kimbro v. Hamilton, 28 Tex. 560 


Todd v. Fisher, 26 Tex. 239; Galveston 
v. Menard, 23 Tex. 349; Deen v. Wills, 
21 Tex. 642; Styles v. Gray, 10 Tex. 
503; Barbour v. McCallum, (Tex. Civ. 
A.) 15 SW (2d) 1032; Miller v. Yates, 
(Tex. Civ. A.) 15 SW (2d) 730; Black 
v. State, (Tex..Civ. A.) 297 SW 213 
[rev 2538 SW 576]; Bunnell v. Sugg, 
(Tex. Civ. A.) 185 SW 701; Sherman 
v. Pickering, 50 Tex. Civ. A. 633, 121 
SW 586; Hanaford v. Morton, 22 Tex. 
Civ. A. 587, 55. SW 987; De Cordova v. 
Bliss, 12 Tex. Civ. A. 530, 34 SW 146. 
75. Findlay v. State, 113 Tex. 30, 
250 SW 651 [aff (Civ. A.) 238 SW 956 
(reh den 239 SW 996)]; Waterman 
y. Charlton, 102 Tex. 510, 120 SW 171 
fate (Civ A.) 222. SW. T7993). Cole: v. 
Grigsby, 89 Tex. 223, 35 SW. 792; 
Capp v. Terry, 75 Tex. 391, 18 SW 52; 
Miller v. Moss, 65 Tex. 179; League v. 
Rogan, 59 Tex. 427; Morrill v. Bart- 
lett, 58 Tex. 644; Wimberly v. Pabst, 
55 Tex. 587; Bradshaw vy. Smith, 53 
Tex. 474; Keyes v. Houston, etc., 
Co., 50 Tex. 169; Johnson v. Eldridge, 
49 Tex. 507; Wright v. Hawkins, 28 
Tex. 452;. Dikes v. Miller, 24 Tex. 417; 
Galveston v. Menard, 23 Tex. 349; 
Fishback v. Young, 19 Tex. 515; Ed- 
wards v. Beavers, 19 Tex. 506; Hamil- 
ton v. Rice, 15 Tex. 382; Wheat v. 
Owens, 15 Tex. 241, 65 AmD 164; War- 
ren vy. Shuman, 5 Tex. 441; Clements v. 


Eggleston, 2 Tex. Unrep. Cas. 483; 
Murphy v. Luttrell, 56 Tex. Civ. A. 


149, 120 SW 905; Culmell v. Borroum, 
18 Tex. Civ. A. 458, 35 SW_942; Led- 
better v. Higbee, 13 Tex. Civ. A. 267, 
35 SW 801; Davis v. Bargas, 12 Tex. 
Ciy. A. 58, 83 SW 548; Whitman v. 
Rhomberg, (Tex. Civ. A.) 25 SW 451; 
Franklin v. Piper, 5 Tex. Civ. A. 258, 
23 SW 942. 

76. -Miller v. Texas, etc., 
132 U. S. 662, 10 SCt 206, 33 
Wood v. Collins, 60 Fed. 139, 8 
CCA 522; Keith v. Guedry, 108 Tex. 
160, 122 SW 17, 125 SW 5 [rev on 
other grounds (Civ. A.) 114 SW 392); 
Seibert v. Richardson, 86 Tex. 295, 24 
SW 261; Jones v. Lee, 86 Tex. 25, 22 
SW 386, 1092; Von Rosenberg v. Cuel- 
lar, 80 Tex. 249,.16 SW 58; Portwood 
v. Newberry, 79 Tex. 337, 15 SW 270; 
Garrett v. Weaver, 70 Tex. 463, 7 SW 
766; Sideck v. Duran, 67 Tex. 256, 3 
SW 264; Hanrick v. Dodd, 62 Tex. 75; 


Atkinson v. Ward, 61 Tex 383; 
Daughty v. Hall, 59 Tex. 518; State 


v. International, etc., R. Co., 57 Tex. 


§34;. Thomas v, Porter, 57 Tex. 59; 
House vy. Talbot, 51 Tex. 462; John- 
son v. Eldridge, 49 Tex. 507; O'Neal 
v. Manning, 48 Tex. 403; Austin v. 
Dungan, 46 Tex. 236; Turner v, Fer- 


guson, 39 Tex. 505; Frederick v. Ham- 
jlton, 38 Tex. 321; Ellis v. Batts, 26 


Tex. 703; Johns v. Pace, 26 Tex. 270; 
Dikes v. Miller,.25 Tex. Suppl. 281, 
78 AmD 571, 24 Tex. 417; Stover v. 


Garvin, 22 Tex. 9; ‘White v. Holliday, 
20 Tex. 679; Garvin v. Stover, 17 Tex. 


292; Byrne v. Fagan,; 18 Tex. 391; 
Upshur v. Pace, 15 Tex..531; Patton 


v. Evans, 15 Tex.. 368; Bledsoe v. 
Cains, 10 Tex. 455; Thompson Bros. 
Lumber Co. v. Toler, (Tex. Civ. A.) 


151 SW-1111; Ft. Worth, ete., R. Co. 
v. Southern Kansas R. Co., (Tex. Civ. 
A.) 151 SW 850; Haney v. Atwood, 
42 Tex. Civ. A. 270, 93 SW 1093 [expl 


Clifton v. Thompson, (Tex. Civ. A.) 
29 SW 197]: 


PUBLIC LANDS 


77. Finch v. Ogden, 175 Fed. 20, 
99 CCA 36; State v. Hughes, 97 Tex. 
520, 80 SW 524; Galveston, ete., R. Co. 
v. State, 89 Tex. 340, 34 SW 746 [aff 
170. U. S. 226, 18 SCt 603, 42. L. ed. 
LOVRIS “Wichita © Wands sétes ? Com oy. 
State, $0 Tex. 684, 16 SW 649; ay 
ve Wyatt, 7) Tex, 492). 24 Siw .25; 
Randolph v. State, 73 Tex. 485, 11 SW 


487; State v. Wichita Land, etc., Co., 
73 Tex. 450, 11 SW 488; State v. 
Rhomberg, 69 Tex. 212. 7 SW 195; 


Day Land, ete., Co. v. State, 68 Tex. 
526, 4 SW 865; State v. Snyder, 66 
Tex. 687, 18 SW 106; State v. Thomp- 


son, 64 Tex. 690; Thompson v. Eanes, 
32 Tex. 190; State v. Delesdenier, 7 
Tex. 76; Sullivan v. State, (Tex. Civ. 


A.) 164 SW 1120; Galveston, etc., R. 
Co. v. State, (Tex. Civ. A.) 36 SW 111; 
Cameron v. State, 7 Tex. Civ. A. 35, 
26 SW 869; Bacon v. State, 2 Tex. 
Civ. A. 692, 21 SW 149 [app dism 163 
U. S: 207, 16 SCt 1023, 41°. ed’ 132); 
Flannagan vy. Nasworthy, 1 Tex. Civ. 
As 470F (20 SW 8393) "Cassine v5 Da 
Salle County, 1 Tex. Civ. A. 127, 21 
SW 122. 

‘78. Moore v. Foster Lumber Co., 
231 Fed. 1, 145 CCA 189; Findlay v. 
State, 118 Tex. 30, 250 SW 651 [aff 
(Civ. A.) 238 SW 956 (reh den 239 


SW 996)]; Bell v. Warren, 39 Tex. 
106; Walters v. Wells, 8 Tex. 202; 
Urquhart v. Burleson, 6 Tex. 502; 


Smith v. State, 5 Tex. 397; Yarbrough 
v. Johnson, 12 Tex. Civ. A. 95, 34 SW 
310; Creech v. Davidson, 5 Tex. Civ. 
A. 41,'23 SW 995. 

79. Moore vy. Foster Lumber Co., 
231 Fed. 1, 145 CCA 189; Seefeld v. 


Duffer, 179 “Hedy 72145035 GCks 39 
[certiorari den 220 U. S. 616 mem, 31 
SCt 720 mem, 55 L. ed. 611 mem]; 


Tompkins v. Creighton-McShane Oil 
Co., 160 Fed. 303, 87 CCA 427: Russ v. 
Telfener, 57 Fed. 973 [aff 60 Fed. 228, 
8 CCA 585]; Walraven vy. Farmers,’ 
ete, Nat. Bank, 96 Tex. 331, 74 SW 
530; McLleary v. Dawson, 87 Tex. 
524, 29 SW 1044; Swetman v. Sanders, 


85 Tex. 294, 20 SW 124: Palmer v. 
Bennett, 81 Tex. 451, 19 SW 304; 
Gresham v. Chambers, 80 Tex. 544, 
16 SW 326; Williams v. Wilson, 76 


Tex. 69, 13 SW 69; Daughty v. Hall, 
59 Tex. 518; Bryan v. Crump, 55 Tex. 
1; Hollis v. Dashiell, 52>Tex. 187; 


Ames v. Hubby, 49 Tex. 705; Palmer 
v. Chandler, 47 Tex. 832; Walter v. 


Jewett, 28 Tex. 192; Glasscock v. Nel- 
son, 26 Tex. 150; Moore v. Bullard, 24 
Tex. 149" Babb. weCarroll;: 21, Tex. 
765; Jordan v. Godman, 19 Tex. 273; 
Cannon v. Vaughan, 12 Tex. 399; Ken- 
ley v. Robb, (Tex. Commn. A.) 245 
SW 68 [rev (Civ. A.) 193 SW 375]; 
Stiles v. Hawkins, (Tex. Commn. <A.) 


207 SW _ 89 [rev (Civ. A.) 158 SW! 
1011]; Bybee v. Wadlington, 2 Tex. 
Unrep. Cas. 464; Johnson y. Durst, 


2 Tex. Unrep. Cas. 417; Thompson v. 
Johnson, 2 Tex. Unrep. Cas. 258; 
Southwestern Settlement,. ete., Co. v. 
Village Mills Co., (Tex. Civ. A.) 230 
SW 869; Earhart v. Robinson, (Tex. 
Civ. A.) 215 SW 973; Hollis v. Myers, 
(Tex. Civ. A.) 179. SW 57; Phillips v. 
Campbell, (Tex. Civ. A.) 146 SW 319; 
Wolf v. Wilhelm, (Tex. Civ. A.) 146 
SW 216; Addington v. Howard, (Tex. 
Civ. A.) 1483 SW 268; Sauvage v. 
Wauhop, (Tex. Civ..A.) 143 SW 259; 
Skov v. Coffin, (Tex. Civ. A.) 187 SW 
450; Duren v. Bottoms, 60 Tex. Civ. 
A, 365, 129 SW 376; Sims v. Sealy, 
5S Vi Tex. UCivvewAn ibES) 116 — Swe 63805 
Overby v. Johnson, 42 Tex. Civ. A. 348, 
94 SW 181 [foll Williams v. Wilson, 
76 Tex. 69, 183 SW 69; Ames v. Hubby, 
49 Tex. 705]; Wilson v. Nugent, (Tex. 
Civ. A.) 91 SW 241; Stone v. Cren- 
shaw, 30 Tex. Civ. A. 394, 70 SW 582; 
Morgan v. Baker, (Tex. Civ. A.) 40 
SW 27; Buchanan v. Park, (Tex. Civ. 


at, 


7, ae aE ye! pa 
ate ae on 
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ing rights or interests in the public lands,7® assign- 
ments, sales, and transfers of titles and rights ac- 
quired in publie lands,*® or of land certificates or 
warrants;*° contracts respecting the acquisition of 


A.) 36 SW 807; Roberts v. Trout, 13 
Tex. Civ. A. 70, 35 SW 323; Clifton v. 
Thompson, (Tex. Civ. A.) 29 SW 197; 
Peterson v. Ward, 5 Tex. Civ. A. 208, 
23 SW 637; Savoy v. Brewton, 3 Tex. 
Civ, MAW 33.67) 22 (SW d8dee2 Kinsevwern 
Sasse, 3 Tex. Civ. A. 216, 22 SW 128. 
80. Leonard v. Benfford Lumber 
Co., 110 Tex. "83, 2162SW* 382. [rev 
(Gin, AY) LS SS We 97 Fea ed ere. 
Sabine Valley Timber, etc., Co., 109 
Tex. 178, 202 SW 942, 6 ALR 1426 
[rev (Civ. A.) 149 SW 697]; Hen- 
nessy v. Blair, 107 Tex. 39, 173 SW 
871, AnnCas1918C 474 [aff (Civ. A.) 
138 SW 1076]; Barroum vy. Culmell, 
90) Tex. 793, 5 3te Sw 3i3e. | Dawis ye. 
Bargas, 88 Tex. 662, 32 SW 874; Hume 


WV. “Ware, ‘87° Tex. 380,.°28- SW (935: 
Parker v. Newberry, 83 Tex. 428, 18 
SW 815; Chamberlain v. Pybas, 81 


Tex. 511, 17 SW 50; Howard v. Stub- 
blefield, 79 Tex. 1, 14 SW 1044; Gun- 
ter v. Meade, 78 Tex. 634, 14 SW 562; 
Walker v. Caradine, 78 Tex. 489, 15 
SW 31; Norton v. Conner, (Tex.) 14 
SW 193; Utzfield v. Bodman, 76 Tex. 
359, 13 SW 474; Herndon v. Daven- 
port, 75° Tex, 462,127 SW 111i Capp 
ve erry, 75" Pex. 397 03)" Sweeties 
Dodge vie bitter73-Lexs*319 Ste Siva 
331; Shiffet v. Morelle, 68 Tex. 382, 4 
SW 843; Hill v. Moore, 62 Tex. 610; 
Hearne v. Gillett, 62 Tex. 23; Smith 
v. Shinn, 58 Tex. 1; Renick v. Daw- 
son, 55 Tex. 102; Palmer v. Curtner, 
55 Tex. 64; McKinney vy. Brown, 51 
Tex. 94; Johnson vy. Newman, 43 Tex. 
628; Merriweather v. Kennar 41 
Tex. 273; Smith v. Sublett, 28 Tex. 
163; Newman vy. Dallas, 26 Tex. 642; 
Smith v. Tucker, 25 Tex. 594; Perry 
v. Glass, 25 Tex. 368; Andrews v. 
Smithwick, 20 Tex. 111; Graham v. 
Henry, 17 Tex. 164; Turner v. Hart, 
LO” Rex.' 435" Smith v. onnsone as 


Tex. 418; Kenley v. Robb, (Tex. 
Commn. A.) 245 SW 68; Smyth v. 
Veal, 2 Tex. Unrep. Cas. 393; Arror 


wood v. Blount, (Tex. Civ. A.) 294 SW 
616; Webb v. Goldsmith, (Tex. Civ. 
A.) 221 SW 690; Huling v. Moore, 
(Tex. Civ. A.) 194 SW 188; Houston 
Oil Co. v. Miller, etc., Lumber Co., 
(Tex. Civ. A.) 178 SW 830; Baugh 
V.. “Mcain «Chex, 'Cive (Ay 38s Sv) 
922; Thompson Bros. Lumber Co. v. 
Toler,” (Tex. Clive Av) 15s) SiWie dela 
Early v. Compton, (Tex. Civ. <A.) 
149 SW 694; Crosby v. Ardoin, (Tex. 
Civ. A.) 145 SW 709; Tompkins v. 
Creighton-McShane Oil Co., (Tex. Civ. 
A.) 142 SW 306; Mitchell v. Stanton, 
(Tex. Civ. A.) 139 SW 1033; Duren 
v. Bottoms, 60 Tex. Civ. A. 355, 129 
SW 376; Clark v. Hoover, 51 Tex. 
Civ. A. 181, 110 SW 792; Stubblefield 
v. Hanson, (Tex. Civ. A.) 94 SW 406; 
Alford v. Williams, 41 Tex. Civ. <A; 
436, 91 SW 636; Barrett v. Spence, 28 
Tex. Civ. A. 344, 67 SW 921; Odell v. 
Kennedy, 26 Tex. Civ. A. 439, 64 SW 
802; Harvey v. Petty, (Tex. Civ. A.) 
63 SW 893; Ehrenberg v. Baker, (Tex. 
Civ. A.) 54 SW 435; BHstell v. Kirby, 
(Tex. Civ. A.) 48 SW 8; Batcheller v. 
Besancon, 19 Tex. Civ. A. 137, 47 SW 
296; Flash v. Herndon, (Tex. Civ. A.) 
44 SW 608; Staley v. Hankla, (Tex. 
Civ. A.) 43 SW 20; Walker v. Peter- 
son, (Tex. Civ. A.) 42 SW 1045; Cul- 
mell v. Borroum, 13 Tex. Civ. A. 458, 
35 SW 942; Riggs -v. Nafe, (Tex. Civ. 
A.) 30 SW 706; Iiume v. Ware, (Tex. 
Civ. A.) 29 SW-71;" New York, ete, 
Land Co..v. Hyland, 8 Tex. Civ. A. 
601, 28 SW 206; Hensel vy. Kegans, 
8 Tex. Civ. A. 588, 28 SW 705; French 
v. Koenig, 8 Tex. Civ. A. 341, 27 SW 
1079; Jackson v. Waldstein, (Tex: 
Civ. A.) 27 SW 26; Masterson v. Todd, 
6 Tex. Civ. A. 131, 24 SW 682; Jones 
v. Reus, 5 Tex. ‘Civ. A. 1628, 24° Sw. 
674; Mvers v. Jones, 4 Tex. Civ. A. 
330, 238 SW 562. 


ee 


For later cases, developments and changes -1 the law see cumulative Annotations, same title, page and note number. 


‘ 
’ 


. 


* 


te 


a ia” 4 


§§ 612-613] 


publie lands,*! the sale of land under statutes now 
superseded or inoperative,®? the rights of bona fide 
settlers,** land officers and proceedings in the land 
offices under statutes now superseded,** and the op- 
eration and effect of various curative statutes.°> 
The question as to what are school lands has been 
several times passed upon by the courts,**® but by act 
of the legislature all of the remaining unappropriated 
public domain is set apart and granted to the perma-, 


nent school fund.87 : 


81. Reed v. Howard, 71 Tex. 204, 
9 SW 109; Boone v. Hulsey, 71 Tex. 
176, 9 SW 531; Hearne vy. Gillett, 62 
Tex. 23; Horm v. Shamblin, 57 Tex. 
243; Doss v. Slaughter, 53 Tex. 235; 
Smith v. Crosby, 47 Tex. 121; Simpson 
v. Chapman, 45 Tex. 560; Sypert v. 
McCowen, 28 Tex. 635; Moore v. Bul- 
lard, 24 Tex. 149; Miller v. Roberts, 
18 Tex. 16, 67 AmD 688; Findlay v. 
State, (Tex. Civ. A.) 238 SW 956, 239 
SW 996 [aff 113 Tex. 30, 250 SW 651]; 
Duren vy. Bottoms, 60 Tex. Civ. A. 
355, 129 SW 376; Branch v. Payne, 
(Tex. Civ. A.) 22 SW 285; Branch v. 
Jones, 2 Tex. Civ. A. 550,.22 SW 245: 

82. Telfener v. Russ, 162 U. S. 170, 
16 SCt 695, 40 L. ed. 930 [rev 60 Fed. 
228, 8..CCA ) 585, (aff .57 «Red: 973)]; 
Sanborn v. Gunter, 84 Tex. 273, 17 SW 
117, 20 SW 72. 

[a] Lands subject to sale.—San- 
born v. Gunter, 84 Tex. 273, 17 SW 
117, 20 SW 72; Taylor v. Lewelyn, 79 
Tex...96, 14 SW 1052; Garrett. v. 
Weaver, 70 Tex. 463, 7 SW 766; Tabor 
v. fensras Land Office Comr., 29 Tex. 
508. 

{b] Withdrawal of lands from 
sale.—Kentucky Cattle-Raising Co. v. 
Bruce, 78 Tex. 269, 14 SW 619; State 
v. Work, 63 Tex. 148. 

[ce] Right to purchase land.— 
Telfener v. Russ, 162 U. S. 170, 16 SCt 
695, 40 L. ed. 930 [rev 60 Fed. 228, 8 
CCA 585 (aff 57 Fed. 973)]; State v. 
Thompson, 64 Tex. 690; Perkins v. 
Miller, 60 Tex. 61; Burleson v. Dur- 
ham, 46 Tex. 152; Wortham v. An- 
derson, 6 Tex. Civ. A. 18, 24 SW 847. 

{d] Amount which might be pur- 
chased.—Telfener v. Russ, 162 U. S. 
170, 16 SCt 695, 40 L. ed. 930 [rev 57 


Fed. 973]; Looney v. Bagley, (Tex.) 
7 SW 360; Perkins v. Miller, 60 Tex. 
61; State v. Swenson, (Tex. Civ. A.) 


26 SW 234. 

[e] Application to purchase.— 
Monroe Cattle Co. v. Becker, 147 U. 
S. 47, 13 SCt 217, 37 L. ed. 72;, Jumbo 
Cattle Co. v. Bacon, 79 Tex. 5, 14 SW 
840, 17 SW 136; Cotulla v. Laxson, 
60 Tex. 443. 

.[f] Conflicting claims of appli- 
cants to purchase.—Kentucky Cattle- 
Raising Co. v. Bruce, 78 Tex. 269, 
14 SW 619; Garrett v. Weaver, 70 Tex. 
tem ach ee t b purchaser. 

aymen’ y — 
weke Vv. Poit, 80. Tex. 591, 16 SW 
399: Barker v. Torrey, 69 Tex. 7, 
4 SW 646; Franklin v. Kesler, 25 Tex. 
138; Chaney v. State, 11 Tex. Civ. A. 
397, 32 SW 830; Bacon v. State, 2 Tex. 
Civ. A. 692, 21 SW 149 [app _dism 
163 U. S. 207, 16 SCt 1023, 41 -L. ed. 
132]; Schilling v. State, 2 Tex. Civ. 
A. 578, 22 SW 233. 

[h] Powers of land hboard.—State 
vy. Opperman, 74 Tex. 136, 11 SW 1076. 

[i]. Method of sale.—King Vv. 
Jones, 78 Tex. 285, 14 SW 571; State 
v. Opperman, 74 Tex. 136, 11 SW 1076; 
Martin v. McCarty, 74 Tex. 128, 10 
SW 221; Norman vy. McCleary, 10 
Tex, Civ. A. 311, 30 SW 712; Collyns 
vy. Cain, 9 Tex. Civ. A. 193, 28 SW 544; 
Flannagan v. Nasworthy, 1 Tex. Civ. 
A, 470, 20 SW 839. 

[j] Validity of purchase.—Bacon 
y. State, 2 Tex. Civ. A. 692, 21 SW 149 
[app dism 163 U. S. 207, 16 SCt 1023, 
41, L. ed. 132]. 

[k] Rights of purchaser.—Camp- 
bell v. Wade, 132 U. S. 34, 10 SCt 9, 
non tpwed 6240.0 Jumbo Cattle Cov ve 
Bacon, 79 Tex. 5, 14 SW 840, 17 SW 
136; White v. Martin, 66 Tex. 340, 
17,.SW 727. - ; 


(ham, 28 Tex. Civ. A. 547, 67 SW eG 
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[§ 613] b. Sale of School and Asylum Lands—(1) 
The constitution directs that the lands 
set apart. for the public free school fund shall be 
sold under such regulations as may be preseribed by 
law,®* and makes it the duty of the legislature to 
provide for the sale of school lands for the benefit of 
the school fund, and to regulate the sales in such 
manner as will be most beneficial to that fund.*? 
The power to sell public school lands is vested in 


the commissioner of the general land office.°° Where 


83. Cook v. Burnley, 11 Wall. (U. 
S.) 659, 20 L. ed. 29; Swetman v. San- 
ders, 85 Tex. 294, 20 SW 124: Baker v. 
Millman, 77 Tex. 46, 13 SW 618; Sick- 
els v. Epps, (Tex.) 8 SW 124: Sell- 
man v. Lee, 55 Tex. 319; Howard v. 
Richeson, 13 Tex. 553; Sartain v. 
Hamilton, 12 Tex. 219, 62 AmD 524; 


Riggs v. Baleman, (Tex. Commn. A.)’ 


228 SW_ 179 [mod (Civ. A.) 198 SW 
SHS ek S av COx me CLexse Gly An) 
30 SW 512. 

84 Miller v. Texas, etc., R. Co., 
132 U.1S:)- 662,10 St) 206), 33 L. ed. 
487; Smith v. Walton, 82 Tex. 547, 18 
SW _ 217; Luckie v. Watt, 77 Tex. 262, 
13 SW 1035; Arnold v. State, 71 Tex. 
239, 9 SW 120; Taylor v. Hall, 71 Tex. 
213, 9 SW 141; Day Land, ete., Co. v. 
State, 68 Tex. 526, 4 SW 865; State v. 


De Leon, 64 Tex. 553; Hanrick v. 
Cavanaugh, 60 Tex. 1; Burkett v. 
Scarborough, 59 Tex. 495; Palmer v. 


Curtner, 55 Tex. 64; 
‘ton, 46 Tex. 65; 
ton, 38.-Tex. 321; 


Blythe v. Hous- 
Frederick v. Hamil- 
Todd v. Fisher, 26 
Tex. 239; Breckenridge v. Neill, 26 
Tex.vLl0is sDikes vi. Miller) 25) (Tex! 
Suppl. 281, 78 AmD 571; Howard v. 
Perry, 7 Tex. 259; James v. Wilson, 
7 Tex. 230; Norton v. General Land 
Office Comr., 2 Tex. 357; Waterhouse 
v. Corbett, 43 Tex. Civ. A. 512, 96 SW 
651; Kyl v.. State, 37 Tex: Civ. A: 
297, 84 SW 607; Harris v. Byrd, 3 Tex. 
Civ. A. 677, 22 SW 659; Bacon v. State, 
2 Tex. Civ. A. 692, 21 SW 149 [app dism 
i201 S. 207, 16 SCt 10238, 41 L. ed. 

85. Fielder v. Houston Oil Co., 
(Tex. Civ. A.) 165 SW 48 [rev on 
other grounds (Commn,. A.) 208 SW 
158]; Skov v. Coffin, (Tex. Civ. A.) 
137 SW 450; State v. Powell, 63 Tex. 
Civ. A. 405, 184 SW 746; Texas Chan- 
nel, etc., Co. v. State, (Tex. Civ. A.) 
133 SW 318 [rev on other grounds 104 
Tex. 168, 1835 SW 522]; Lane v. Huff- 
man, (Tex. Civ. A.) 82 SW 1070; 
Burkhead v. Bush, (Tex. Civ. A.) 75 
SW 67; Sheppard v. Avery, 28 Tex. 
Civ. A. 479, 69 SW 82; Kurtzman v. 
Blackwell, 21 Tex. Civ. A. 222, 51 SW 
659; Blum v. Houston, etc., R. Co., 
10 Tex. Civ. A. 312, 31 SW 526; Nor- 
man v. McCleary, 10 Tex. Civ. A. 311, 


30 SW 712; \/Collyns! v. Cain, 9! Tex 
Civ. A. 193, 28 SW 544; State v. 
Strain, (Tex. Civ... A.) 25 SW 1003; 


Houston, etc., R. Co. v. Carter, (Tex. 
Civ. A.) 24 SW 1102; Howard v. 
Austin, etc., Land, ete., Co., (Tex. Civ. 
A.) 24 SW 818; State v. Pendleton, 5 
Tex. Civ. A. 40, 23 SW 923; Flannagan 
v. Nasworthy, 1 Tex. Civ. A. 470, 20 
SW 839. 

86. Galveston, ete., R. Co. v. State, 
77 Tex. 367, 12 SW 988). 1:3: SWii619y 
Looney v. Bagley, (Tex.) 7 SW 360; 
Day: land) jetc.,; Co vi, state, (osy Lex: 
526, 4 SW 865; Fannin County v. Rid- 
dle, 51 Tex. 360; Galveston, etc., Nar- 
row-Gauge R. Co. v. Gross, 47 Tex. 
428; Kuechler v. Wright, 40 Tex. 600; 
Main va Cartwright, (Pex. Civ.) A.) 
200 SW 847; State v. Powell, 63 Tex. 
Civ. A. 405, 134 SW 746; Murphy v. 
Luttrell, 56 Tex. Civ. A. 149, 120 SW 
905; Eyl v. State, 37 Tex. Civ. A. 297, 
84 SW 607; Stokes v. Riley, 29 Tex. 
Civ. A. 373, 68 SW 703; Mills v. Need- 


Barrow v. Gridley, 25 Tex. Civ. 
13, 59 SW 602, 913; Childress County 
Land, etc., Co. v. Baker, 23 Tex. Civ. 
A. 451, 56 SW 756; Hall v. Rushing, 
21 Tex. Civ. A, 631, 54 SW 30. 

87. Tex. Acts (1900) p 29 § 1. 

[a] Ownership of school or educa- 
tional lands.—Lands: which are un- 


a a Ee 


surveyed and: dedicated to public free 
school fund, and lands which are ded- 
icated to permanent fund of the state 
university, belong to the state, which 
is not a mere trustee, but owns such 
lands as fully as before dedication to 
public educational purposes. York v. 
Alley, (Tex. Civ. A.) 25 SW (2d) 198. 

88. Island City Sav. Bank v. Dow- 
learn, 94 Tex. 383, 60 SW 754; HBll- 
wood v. Stallcup, 57 Tex. Civ. A. 343, 
122 SW 906; Mills v. Needham, 28 
Tex. Civ. A. 547, 67 SW 1097. 

[a] Particular statutes construed. 
—(1) Acts 24th Leg. c 47, revising 
generally all laws relating to the dis- 
position of school land and the incor- 
porating therein of sections of ear- 
lier laws without making any change 
in them, impliedly repealed all ear- 
lier statutes on the subject. State 
v. Houston Oil Co., (Tex. Civ. A.) 194 
SW 422. (2) Under Acts (1905) p 
166 c 103 § 8, providing that school 
lands previously surveyed at private 
expense may be,sold under the provi- 
sions relating to undisclosed vacancies 
and swamp lands, and declaring that 
all unsurveyed vacant tracts may be 
sold for cash or one fortieth cash, 
with interest on the deferred principal, 
that all unsurveyed vacant tracts of 
eighty acres or less shall be sold 
for cash only, ete., an eighty-acre tract 
surveyed by virtue of an application, 
under the act of 1900 (Acts [1900] p 
29 c 11), by an individual, as amended 
by the act of 1901 (Acts [1901] p 253 
ec 88 § 1), may be sold for one-fortieth 
cash, with interest on the deferred 
principal. Hamman _ v. Presswood, 
(Tex. Civ. A.) 120 SW 1052. 

[b] Basis of right.—The state’s 
right to sell, and a purchaser’s right 
to acquire, unsurveyed school land 
rests on a findmg that the state owns 
the land. Cockrell v. Work, (Tex. Civ. 
A.) 17 SW (2d) 174. 

{c] Parties to action to compel 
survey.—(1) Under Rey. St. (1925) 
art 5323 subd 2, providing that the 
county surveyor shall implead claim- 
ant of land, and general rules of law 
governing parties, the state is a neces- 
sary party to an action to compel 
the survey of land claimed to be dedi- 
cated to the state university’s per- 
manent fund, as unsurveyed land be- 
longing to the public free school fund. 
York v. Alley, (Tex. Civ. A.) 25 SW 
(2d) 198. (2) Members of the state 
university board of regents, given 
management and control of the land 
dedicated to the university’s perma- 
nent fund by Rey. St. (1925) art 2596, 
are proper parties to such action. 
York v. Alley, supra. 

89. McDaniel v. Robison, 117 Tex. 
539, 8 SW (2d) 666; Bowen v. Robi- 
son, 117 Tex. 546, 8 SW (2d) 664; Mc- 
Daniel v. Robison, 117 Tex. 544, 8 SW 
(2d) 663; Greene v. Robison, 117 Tex, 
516, 8 SW (2d) 655; Conn v. Terrell, 
9% Tex. 578, 80 SW 608; Tatum vy. 
Kincannon, 54 Tex. Civ. A. 633, 119 
SW 113. See also Cameron vy, State, 7 
Tex. Civ. A. 35, 26 SW 869 (holding 
that the constitutional provision re- 
serving a portion of the public domain 
for the benefit of the public schools 
does not prevent the legislature from 
prescribing the terms of sale and the 
classes of persons who may purchase 
them). 

90. Southern Pine Lumber Co. y. 
Consolidated Louisiana Lumber Co., 
217 Fed. 719, 133 CCA, 479; Rogers 
v. Concho Cattle Co., 90 Tex. 555, 39 
SW 1081 [rev (Civ. A.) 38 SW 656] 
(holding that a sale made by the 
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school land has been onee sold, it cannot again be 
put upon the market or sold,®! unless the former sale 
was or has become null and void,®? or has been legal- 
ly forfeited, and canceled,®* and the land listed with 
the county clerk after the forfeiture.°* 

[§ 614] (2) Classification and Appraisement. 


commissioner on an application made 
from a county other than that in 
which the lands were situated passed 
title as against a subsequent pur- 
chaser under an application from the 
county in which they were situated); 
Allen v. Draper, (Tex. Commn. : 

fae 783 [rev (Civ. A.) 204 SW 
Adverse claims under Spanish 
or Mexican grants.—Tex. Act April 
15, 1905 § 8, providing for the sale 
by the commissioner of the general 
land office of public lands of the state 
appropriated to the school fund, does 
not apply to lands claimed adversely 
to the state in good faith under Span- 
ish or Mexican grants until the con- 
troversy between the state and claim- 
ants has been adjudicated in favor 
of the state. Southern Pine Lumber 
Co. v. Consolidated Louisiana Lumber 
Const Meds 719, 133 CCA ATS: 

[b] Until excess in block of sur- 
veys is lopped off by commissioner, 
there exists no right to purchase. 
Standefer v. Vaughn, (Tex. Civ. A.) 
219 SW 484. ; 

[ec] Duty of land commissioner on 

application to purchase unsurveyed 
school land is administrative, and de- 
cision does not finally determine va- 
eancy; if the commissioner grants the 
application, the issue of prior vacancy 
must be determined in suit by or 
against any adverse claimant. Smith 
v. Turner, (Tex. Civ. A.) 13 SW 
(2d) 152. 
. [d] School land within two con- 
flicting surveys (1) could be sold as 
a part of the publie school land of the 
state, and, if the commissioner saw 
proper to award it to a purchaser ac- 
cording to the boundaries of the later 
survey, his action was just as valid 
and effectual to pass title to the pur- 
chaser as if he had sold it according 
to the boundaries of the old survey, 
and designated it as a portion of that 
survey. Allen v. Draper, (Tex. 
Commun. A.) 254 SW 783 [rev (Civ. A.) 
204 SW 792]. (2) Title of school fund 
to lands within two conflicting sur- 
veys does not depend upon the respec- 
tive dates of the surveys, and where 
two surveys belonged to the public 
free school fund, but, on account of a 
conflict, there was a total of one thou- 
sand forty-seven and three quarter 
acres instead of one thousand two 
hundred and eighty acres, the surveys 
being contiguous, in effect constituted 
one tract of public land containing one 
thousand forty-seven and three quar- 
ter acres, and, as regards title, the 
original lines became of little conse- 
quence. Allen vy. Draper, supra. 

[e] One attempting to grant land 
belonging to state cannot have a judg- 
ment foreclosing a vendor’s lien re- 
tained by him, since he could not cre- 
ate such a lien. Willis v. Martin, 
(Tex. Civ. A.) 4 SW (2d) 572. 

91. Pohle v. Robertson, 102 Tex. 
274, 115 SW 1166; Hamilton v. Ter- 
rell, 101 Tex. 330, 107 SW 47; Weyert 
v. Terrell, 100 Tex. 409, 100 SW 138 
[foll Nobles v. Magnolia Cattle Co.,.69 
Tex. 434, 9 SW 448]; Zettlemeyer v. 


Shuler, 52 Tex. Civ. A. 648, 115 SW 
78; Bumpass v. McLendon, 45 Tex. 
Givi A519) 10 SW 491; Bradford v- 


Brown, 37 Tex. Civ. A. 323, 84 SW 392. 


Effect of sale generally see infra 
§ 631. : 
92. Wyerts v. Terrell, 100 Tex. 409, 


100 SW 133° [foll Nobles v. Magnolia 
Cattle Co., 69 Tex. 434, 9 SW 448]; 
Zettlemeyer v. Shuler, 52 Tex. Civ. A. 
648, 115 SW 78. 

[a] Burden of proof.—One claim- 
ing school land under a subsequent 
award must show the invalidity of the 
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previous sale. Zettlemeyer v. Shuler, 
52 Tex. Civ. A. 648, 115 SW 78. 

93. Hamilton v. Terrell, 101 Tex. 
330, 107 SW 47; Bumpass'v. McLen- 
don, 45 Tex. Civ. A. 519, 101 SW 49s 

Forfeitures generally see infra §§ 
625-629. 

94. Willoughby v. Townsend, 93 
Tex. 80, 53 SW. 581 [rev (Civ. A.) 51 
SW 335]. 

Listing with county clerk generally 
see infra § 614. 

95. Hamilton v. Terrell, 101 Tex. 
330, 107 SW 47; Brown v. Shiner, 84 
Tex. 505, 19 SW 686; State v. Opper- 
man, 74 Tex. 136, 11 SW 1076; Mar- 
tin v./ MeCarty,_74- Tex. 123210 sw 
221; Snyder v. Nunn, 66 Tex. 255, 18 
SW 340; Smithers .v. Lowrance, 35 
Tex. Civ. A. 25, 79 SW 1088; Corrigan 
v. Fitzsimmons, (Civ. A.) 76 SW 68 
{rev on other grounds 97 Tex. 595, 80 
SW 989]; Adair v. Hays, 31 Tex. Civ. 
A. 446, 72 SW 256 (holding that, where 
one had made application to purchase 
unsurveyed school lands and caused a 
survey to be made, but the commis- 
sioner had not approved the notes or 
classified the land, an entry on the 
land by the applicant was a trespass, 
as against one holding the same un- 
der a lease from the commissioner of 
the general land office); Anderson v. 
Walker, (Tex. Civ. A.) 70 SW 1003; 
Thomson v. Hubbard, 22 Tex. Civ. A. 
101, 53 SW 841; Cordill v. Moore, I7 
Tex. Civ. A. 217, 48 SW 298. See Ram- 
sey v. Medlin, 55 Tex. 248; Davis v. 
Burnett, 35 Tex. Civ. A: 30, 79 SW 105. 

[a] Time for classification and ap- 
praisal.—Gen. L. (1901) p 292, requir- 
ing the commissioner of the general 
land office to make a correct and re- 
vised list for each county of all unsold 
school lands therein, and forward the 
same to the county clerk, did not re- 
quire a new classification and ap- 
praisement of such lands, or suspend 
the sale thereof until the revised lists 
could be made up and sent out. Briggs 
vy. Key, 30 Tex. Civ. A. 565, 71 SW 43. 

[b] Date of application to pur- 
chase.—The fact that an application 
to purchase was dated prior to the 
approval of the survey of the land by 
the commissioner of the land office, 
standing alone, is insufficient to war- 
rant a conclusion that the application 
was entertained by the surveyor be- 
fore the land was on the market. Doo- 
ley v. Maywald, 18 Tex. Civ. App. 386, 
45 SW 221 (holding further that the 
action of the surveyor in entertaining 
an application to purchase school land 
before the commissioner of the land 
office approved of the appraisal report 
of the commissioners’ court would not 
render the sale of the land to the ap- 
plicant void, in the absence of the 
rights of third persons intervening). 

[ec] After forfeiture.—(1) Under 
Rev. St. (1911) arts 5407-5409, as 
amended by Acts (1919) c 163 §§ 2-4 
(Vernon Civ. St. Annot. Suppl. [1922] 
arts 5407-5409), unsold publie lands, 
and lands sold, but forfeited, must be 
reclassified and revalued after for- 
feiture, and then advertised before 
being resold. Weaver v. Robison, 
(Tex. Commn. A.) 268 SW 133. But 
see Curry v. Marshall, (Tex. Civ. A.) 
180 SW 892 (holding that, where land, 
to be sold after the failure of buyer to 
exercise repurchase privilege, had 
been previously classified and ap- 
praised, a reclassification and reap- 
praisement with notice thereof to 
clerk and the setting of date of sale 
at not less than ninety days there- 
after, on analogy to the provisions of 
Rev. St. [1911] art 5408, relating to 
cancellation of leases, was unneces- 
sary). (2) That the statute requiring 
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[§§ 613-614 


’ 


School lands are not subject to sale until they have 
been classified and appraised,®® and placed on the 
market for sale,?° and notice thereof has reached the 
county clerk of the county where the lands are situ- 
ated;°? but the purchaser is not required to show 
the classification 


and appraisement by direct proof, 


that sold land be classified and re- 
valued after forfeiture, before resale, 
does not provide that it shall not be 
so handled before forfeiture, does not 
authorize latter procedure, negative 
words being unnecessary to restrain 
scope of executive power. Weaver v. 
Robison, supra. (3) Acts 38d Leg. 
(1913) ec 160 (Vernon Sayles Civ. St. 
Annot. [1914] arts 5423a—5423f), pro- 
viding for resale of public school lanGs 
to owners who have forfeited land for 
nonpayment of interest within ninety 
days “after notice of classification and 
appraisement of’ the land, authorize 
the land commissioner to reclassify 
the land on resale thereof. Johnson v. 
Robison, 111 Tex. 438, 240 SW 300. 
(4) The commissioner of public lands 
may, when 2 second forfeiture has 
been declared, reappraise land at less 
than the amount at which it was once 
appraised. Stockwell v. Robison, 109 
Pex 13.7; e201 S Wt 156- 

[d] Duty to classify— Acts 33d 
Leg. (1913) e¢ 160 (Vernon Sayles Civ. 
St. Annot. [1914] arts 5423a—5423f), 
providing for repurchase by original 
purchaser of public school lands for- 
feited for nonpayment of interest and 
creating the board of appraisers to 
“appraise” or “value” such lands, did 
not empower the board to classify the 
lands, the duty of classifying the 
lands being on the land commissioner. 
Johnson v. Robison, 111 Tex. 438, 240 
SW 300. 

[e] Proceedings to establish va- 
cant, unsurveyed school lands sought 
to be purchased see Cockrell v. Work, 
(Tex. Civ. A.) 17 SW (2d) 174. 

96. Cordill v. Moore, 17 Tex. Civ. 
A. 217, 48 SW 298. 

97. Boswell y. Terrell, 97 Tex. 259, 
78 SW 4; Ford v. Brown, 96 Tex. 537, 
74 SW 535 [appr Corrigan v. Fitzsim- 
mons, (Civ. A.) 76 SW 68 (rev on oth- 
er grounds (Tex.) 80 SW 989)]. See 
State v. Opperman, 74 Tex. 136, 11 SW 
1076; Martin v. McCarty, 74 Tex. 128, 
10 SW 221. But see Cordill v. Moore, 
17 Tex. Civ. A..217, 43 SW 298, 

[a] Healing act.—The objection 
that on the sale of state land no tab- 
ulated statement was filed in the sur- 
veyor’s office, showing the classifica- 
tion or appraisement, cannot be made 
available where the omission was 
cured by a healing act. Garrett v. 
india tse 21° Tex: Civ. A. 635, 538 SW 

{[b] Previous advertisement.—The 
fact that the commissioner previously 
advertised the land for sale does not 
dispense with the statutory require- 
ment of notice to the county clerk. 
Boswell v. Terrell, 97 Tex: 259, "78 
Sw 4. 

[ec] Lands which may be included 
in list.—The statute requiring the 
commissioner of the general land office 
to notify in writing the county clerk 
of each county of the classification 
and valuation fixed on each section of 
land in his county authorizes him to 
include in the list of lands certified not 
only unsold lands but also land sold 
but to which the title in a purchaser 
has not been perfected. Smithers v. 
Lowrance, 100 Tex. 77, 93 SW 1064 
Lrev (Civ. A.) 91 SW 606] (construing 
Gen. L. [1901] © 125 § 1): 

{[d] Notification of appraisement.— 
When the commissioner has notified 
the county clerk of the appraisement 
of lands which have never been leased, 
he has thereafter no authority to fix a 
date for the receiving of bids on the 
land different from the date when no- 
tice was received by the county clerk. 
ee v. Terrell, 99 Tex. 622, 92 SW 

[e] 


Evidence held sufficient to 


———<— eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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for it is presumed that the officer charged with the 
duty performed his duty in this respect.°§ 


a classification and appraisement 


has been actually made, it will be assumed to be le- 


Sale 


[§ 615] (8) Right To Purchase. 


show appraisement of land, and that 
notice thereof had been sent to, and 
received and recorded by, the county 
clerk at the time of the sale. Gulf 
Production Co. v. State, (Tex. Civ. A.) 
231 SW 124. 

[f] Notice to applicant.—Plaintiff 
having applied to purchase land with- 
in ninety days from the date of clas- 
sification and appraisal, in accordance 
with statute, whether notice thereof 
was served on her was immaterial. 
King v. Underwood, (Civ. A.) 112 SW 
334 [rev on other grounds 102 Tex. 
561, 119. SW 298. 

98. Johnson v. Robison, 111 Tex. 
438, 240 SW 300; Corrigan v. Fitzsim- 
mons; 97 /Tex. 5952 80) Siw, 989) [rev 
(Civ. A.) 76 SW 68; and overr Thomp- 
son v. Gallagher, 32 Tex. Civ. A. 591, 
75 SW 567; Anderson v. Walker, (Tex. 
Civ. A.) 70 SW 1003; Faucett v. Shep- 
pard, 24 Tex. Civ. A. 552, 60 SW 276; 
Thompson v. Autry, (Tex. Civ. A.) 52 
SW 581, and dist State v. Opperman, 74 
Tex. 136, 11 SW 1076; Martin v. Mc- 
Carty, 74 Tex. 128, 10 SW 221; Ram- 
sey v. Medlin, 55 Tex. 248]; Stoker v. 
Stoker, (Tex. Civ. A.) 254 SW 398; El- 
wood v. Copeland, 61 Tex. Civ. A. 238, 
129 SW 146; Smyth v. Saigling, (Tex. 
Civ. A.) 110 SW 550. 

99. Clark v. McKnight, 25 Tex. Civ. 
A. 60, 61 SW 349. 

[a] Evidence held _ sufficient.—A 
certificate of the commissioner of the 
general land office, not objected to, 
reciting that certain land was “classi- 
fied as dry grazing land, and appraised 
at one dollar per acre, under the act 
of 1897, on the 23d day of March, 1899, 
and placed on the market the same 
day at the office,” is sufficient evidence 
to prove prima facie that the commis- 
sioner reclassified and reappraised the 
land, and notified the clerk of the 
county court of such action, as re- 
quired by the statute. White v. Py- 
ron, (Tex. Civ. A.) 62 SW 82. 

1. Lufkin Land, etc., Co. v. Terrell, 
100 Tex. 406, 100 SW 134; King v. 
Jones, 78 Tex. 285, 14 SW 4571; 
O’Loughlin v. Moran, (Tex. Civ. A.) 
250 SW 774; Barnes v. Williams, (Tex. 
Ciy. A.) 148 SW 978 [rev on other 
grounds 105 Tex. 146, 146 SW 154]; 
Corrigan v. Fitzsimmons, 51 Tex. Civ. 
A Aa A Va nC one Wel Lama Ss aenye 
Barnes, (Tex. Civ. A.) 111 SW 432 
[rev on other grounds 102 Tex. 444, 
119 SW 89]; Perry v. Rutherford, 39 
Tex. Civ. A. 477, 87 SW 1054; Nowlin 
Vv. Hall, (Tex. Civ. A.) 77 SW_419 [aft 
97 Tex. 441, 79 SW 806]; Lewis v. 
Scharbauer, 33 Tex. Civ. A. 220, 76 
Sywie25. “Allen v. Krost, 31 Tex. Civ, 
A. 232, 71 SW 767; Coody v. Harris, 31 
Tex, Civ. A. 169, 71 SW 607; Briggs v. 
Key, 30 “Dex. Civ. A’ 565, 7h SW..43,; 
Sterling v. Self, 30 Tex. Civ. A. 284, 70 
SW 238; Martin v. Mass, 26 Tex. Civ. 
A. 55, 62 SW 932; Weatherford v. Mc- 
Fadden, 21 Tex. Civ. A. 260, 51 SW 
548: Wilgus v. Arnold, (Tex. Civ. A.) 
29 SW 823; Hastin v. Ferguson, 4 Tex. 
Civ. A. 643, 283 SW 918; Hitson v. Glas- 
cock, 2 Tex. Civ. A. 617, 21 SW 710; 
Metzler v. Johnson, 1 Tex. Civ. A. 137, 
20 SW 1116. See Parker v. Brown, 80 
Tex. 555, 16 SW 262; Hobert v. Wil- 
Son (hex Civ, 0A.) (315 W710. 

{a] Real and not constructive set- 
tlement, is required. Payton v. Love, 
20 Tex. Civ. A. 613, 49 SW 1109; Wag- 
goner v. Daniels, (Tex. Civ. A.) 44 SW 


946. See Burleson v. Durham, 46 Tex. 
152. 
[b] One who actually occupies and 


settles on land intending to make it 
his home is an actual settler. Beaty 
y. Yel¥%, 62 Tex. Civ. A. 628, 183 SW 
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Formerly, school 
lands could be sold to actual settlers only;+ but a 
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new policy was inaugurated by a statute permitting 
anyone otherwise qualified to-make application to 
purchase without settlement on the land, but requir- 
ing him, in ease lands are awarded to him, to settle on 


his home tract within a limited time thereafter.? 


911; May v. Hollingsworth, 35 Tex. 
Civ. A. 665, 80 SW 841. 

[ec] Intent to make home.—Bona 
fide settlement for express purpose of 
making a home is necessary. Wil- 
loughby v. Townsend, 18 Tex. Civ. A. 
724, 45 SW 861. 

[ad] Burden of proof rests on per- 
son setting up actual settlement. Jor- 
dan v. Payne, 18 Tex. Civ. A. 382, 45 
Sw 189. 

[e] Evidence held admissible: (1) 
On question whether a person was a 
settler see Morgan v. Fleming, 63 Tex. 
Civ. A. 432, 133 SW. 736; March v. 
Shaw, (Tex. Civ. A.) 87 SW 360; Lew- 
is v. Scharbauer, 33 Tex. Civ. A. 220, 
76 SW 225. (2) To support a finding 
that defendant entertained an honest 
belief that the house into which she 
moved after making her application 
was located on the land she had ap- 
plied for, that such belief was induced 
by information and advice that would 
impress a reasonable person, and that 
she entertained the same until she 
moved from the house onto the land 
in controversy, immediately after dis- 
covering her mistake. Morgan _ v. 
vee oe (Tex. Civ. A.) 102 Siw 

{f] Evidence held irrelevant.—In 
trespass to try title to school land, 
evidence that plaintiff paid taxes on 
the land and poll taxes in the county 
where the land is situated is not rele- 
vant on the issue whether he resided 
on the land at the time. Beaty v. Yell, 
62 Tex. Civ. A. 628, 133 SW 911. 

[g] Weight of evidence on ques- 
tion whether person an actual settler 
see Anderson v. Walker, (Tex. Civ. A.) 
70 SW 1003. 

[h] Instructions.—(1) In trespass 
to try title between claimants of 
school land, it was not error to refuse 
plaintiff’s instruction that an indorse- 
ment made by the commissioner of the 
general land office on plaintiff's ap- 
plication to purchase, showing for- 
feiture for nonresidence, could not af- 
fect plaintiff if he actually resided on 
the land, where an instruction given 
required a finding whether plaintiff 
lived on the land as required by law. 
Beaty v. Yell, 62 Tex. Civ. A. 628, 133 
SW 911. (2) In trespass to try title 
by one holding a certificate of pur- 
chase for school lands against a sub- 
sequent applicant prior to plaintiff’s 
proof of occupancy, instruction does 
not authorize a recovery by defendant 
without a finding that he actually set- 
tled upon and was in good faith re- 
siding on the land as a home at and 
prior to the date of his application. 
Patrick v. Barnes, (Tex. Civ. A.) 163 
SW 408. 

[i] Circumstances showing person 
to be actual settler see Corrigan vy. 
Fitzsimmons, 51 Tex. Civ. A. 444, 111 
SW 793; Smith v. Florence, 43 Tex. 
Civ) A. 55%; 96 SW 10963)" Price® v. 
Bates, 32 Tex. Civ. A. 374, 74 SW 608; 
Willingham v. Floyd, 32 Tex. Civ. A. 
161, 73 SW .8381; Smith v. Russell, 23 
Tex. Civ. A. 554, 56 SW 687; Chesser 
v. Baughman, 22 Tex. Civ. A. 435, 55 
SW 132; Wilgus v. Arnold, (Tex. Civ. 
A.) 29 SW 823. 

[i] Circumstances not amounting 
to actual settlement see Martin v. 
McCarty, :74 Tex. 128, 10 SW 221; 
Thompson v. Hubbard, (Tex. Civ. A.) 
69 SW 649, 70 SW 572; Jones v. Bour- 
bonnais, 25 Tex. Civ. A. 94, 60 SW 
986; Lee v. Green, 24 Tex. Civ. A. 109, 
58 SW 196, 847; Renner v. Peterson, 
(fex., Ciy. -A\) 51 SW 1867; Hart, Vv. 
Menefee, (Tex. Civ. A.) 45 SW 854; 
Jordan v. Payne,.18 Tex. Civ. A. 382, 
45 SW 189; State v. Strain, (Tex. Civ. 


The right of a minor to be awarded school land has 
been denied,? but a married woman may purchase 


A.) 25 SW 1008; Swan v. Busby, 5 
Tex. Civ. A. 63, 24 SW 303; Atkeson 
v. Bilger, 4 Tex. Civ. A. 99, 23 SW 415. 

[k] Settlement a question for jury. 
—Patrick v. Barnes, (Tex. Civ. A.) 
163 SW 408; Wyatt v. Lyons, 25 Tex. 
Civ. A. 88, 60 SW 575; Thomson v. 
Hubbard, 22 Tex. Civ. A. 101, 53 SW 
841; Cordill v. Moore, 17 Tex. Civ. A. 
217, 48 SW 298; Borchers v. Mead, 17 
Tex. Civ. A. 32, 43 SW 300. See Craw- 
ford v. Watt, 22 Tex. Civ. A. 569, 55 
SW 540. 

[1] Mistake as to location.—(1) An 
applicant to purchase school lands, as 
an actual settler, who built his house, 
through mistake, on adjoining lands, 
was an actual settler, and did not lose 
his right to the land (Moody v. Hahn, 
25 Tex..Civ. A. 474, 62 SW 940), (2) 
when on discovering his mistake he 
moved onto the land applied for (Hall 
v. White, 94 Tex. 452, 61 SW .385 [aff 
(Civ. A.) 59 SW 810, and foll Martin 
v. Marr, 26 Tex. Civ. A. 55, 62-SW 932]; 
Morgan v. Fleming, 63 Tex. Civ. A. 
432, 133 SW 736; Morgan v. Arm- 
strong, (Tex. Civ. A.) 102 SW 1164). 
(3) But where a subsequent applicant 
proved that he settled on the land and 
complied with the requirements of the 
statute entitling him to purchase as 
an actual settler, the burden of proof 
was on the prior applicant to show 
that his prior nonresidence on the land 
was the result of a mistake and a 
well-founded belief that he was in fact 
residing on the land. Morgan v. Arm- 
strong, (Tex. Civ. A.) 102 SW 1164. 

[m] Isolated and detached lands 
(1) could, under Rey. St. (1895) art 
4218y, be sold to any person, except a 
corporation without actual settlement 
(Lufkin Land, ete., Co. v. Terrell, 100 
Tex. 406, 100 SW 134; Weber v. Ro- 
gan, 94 Tex. 62, 54 SW 1016, 55 SW 
559, 57 SW 940; Tompkins v. McKin- 
ney, 93 Tex. 629, 57 SW 804; Wurz- 
bach v. Burkett, (Tex. Civ. A.) 60 SW 
590; Thomas v. Wolfe, 16 Tex. Civ. A. 
22, 40 SW 182. See also Maney v. 
Byres, 33). Tex. .Civ. Av"497;, 77 Siw: 
428, 969; Hamilton v. Votaw, 31 Tex. 
Civ. A. 684, 73 SW 1091; Faulk v. 
Byerly, 14 Tex. Civ. A. 388, 37 SW 
984; Wilgus v. Arnold, (Tex. Civ. A.) 29 
SW 823; Cameron v. State, 7 Tex. Civ. 
A. 35, 26 SW 869), (2) but this excep- 
tion was expressly eliminated by Gen. 
L. (1901) ¢ 125 § 7 (Lufkin Land, etce., 
Co. v. Terrell, 100 Tex. 406, 100 SW 
134). (3) The latter statute did not, 
however, repeal Gen. L. (1901) ¢ 88 § 
1, providing that tracts or parcels of 
unsurveyed school lands containing 
six hundred and forty acres or less, 
and which were detached from other 
public lands, might be sold without 
the condition of actual settlement. 
McGrady v. Terrell, 98 Tex. 427, 84 
SW 641. 

[n] “Decker Healing Act” of 1899 
see Bates v. Bratton, 96 Tex. 279, 72 
Siw Jo”  lirnew (Civ... Aue td Santo Salis 
Spence v. Mitchell, 96 Tex. 43, 70 SW 
73 [aff (Civ. A.) 67 SW 180]; Taylor 
v. Lewis, 38 Tex. Civ. A. 390, 85 SW 
1011; Strickel v. Turberville, 28 Tex. 
Civ. A. 469,..67 SW 1008: Jones ve 
Dowlen, 26 Tex. Civ. A. 253, 63 SW 938. 

2. Vernon Sayles) Tex. +-Civ.' St. 
(1914) arts 5407, 5443. 

Settlement and occupancy generally 
see infra § 622. 
+3. Walker v. Rogan, 93 Tex. 248, 54 
SW 1018; Rainer v. Durrill, (Tex. Civ. 
A.) 156 SW 589; Baldwin v. Salgado, 
(Civ. A.) 135 SW 608 [rev on other 
grounds 105 Tex. 508, 152 SW 165]; 
Dupree v. Duke, 30 Tex. Civ. A. 360, 
70 SW 561; Adams y. King, 28 Tex. 
Civ. A. 17, 66 SW 484. But see Taylor 
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such land with the consent of her husband.# 
trict surveyor is forbidden to be concerned in the 
purchase of any right, title, or interest in any publie 
land in his own name or in the name of any other 
person under penalty of removal from office, a fine, 


and exclusion from subsequently 


Some of the statutes have given to settlers a pre- 
ferred right to purchase the lands on which they have 
settled,® and a lessee formerly had a prior right to 
purchase the leased lands at any time within sixty 
days after the expiration of the lease.’ 
the essentials of a valid title from the state that the 
purchaser shall purchase for himself and not for an- 
other,’ and it was never intended that any land sub- 
ject to classification as agricultural or grazing land 
should ever be sold to a corporation either directly 


v. Lewis, 38 Tex. Civ. A. 390, 85 SW 
1011; White v. Watson, 34 Tex. Civ. 
A. 169, 78 SW 2387; Johnson v. Bibb, 
32 Tex. Civ. A. 471, 75 SW 71; Watson 
v. White, 26 Tex. Civ. A. 442, 64 SW 
826; O’Keefe v. McPherson, 25 Tex. 
Civ. A. 313, 61 SW 534; Weatherford 
v. McFadden, 21 Tex. Civ. A. 260, 51 
SW 548. 

[a] Cancellation unnecessary.—A 
eancellation of a void award of public 
lands to a minor is not necessary toa 
subsequent award of the land to an 
adult. Rainer v. Durrill, (Tex. Civ. 
A.) 156 SW 589. 

[b] Removal of disability.—The 
removal by the district court of the 
disability of infancy of one to whom 
public, land had _ been previously 
awarded does not avoid an award to 
an adult made subsequent to the 
award to the minor and prior to the 
removal of disability. Rainer v. Dur- 
rill, (Tex. Civ. A.) 156 SW 589. 

[c] Validating statute applied.— 
Johnson y. Bibb, 32 Tex. Civ. A. 471, 
15 SW 71. 

4 McClintic v. Midland Grocery, 
ete., Co., 106 Tex. 32, 154 SW 1157; 
Neighbors v. Anderson, 94 Tex. 487, 61 
SW 145, 62 SW 417 [aff 25 Tex. Civ. A. 
504, 61 SW 145], 94 Tex. 236, 59 SW 
543; Barnett v. Murray, (Tex. Civ. A.) 
54 SW 784 [appr Lee v. Green, 24 Tex. 
Civ. A. 109, 58 SW 196, 847]. 

5. Tompkins v. Creighton-McShane 
Oil Co., 160 Fed. 303, 87 CCA 427 (hold- 
ing, however, that Tex. Pen. Code 
[1857] art 244, so providing, did not 
invalidate the title of lands acquired 
by a surveyor in violation of its pro- 
visions); Cotulla v. Laxson, 60 Tex. 
443; De Shazo v. Eubank, (Tex. 
Commn, A.) 222 SW 976. 

6. Yocham v. McCurdy, 95 Tex. 336, 
67 SW 316 [rev 27 Tex. Civ. A. 183, 65 
SW 213]; Hume v. Gracy, 86 Tex. 671, 
27 SW 584; Simon v. Stearns, 17 Tex. 
Civ. A. 13, 43 SW 50: But compare 
Wurzbach vy. Burkett, (Tex. Civ. A.) 
60 SW 590 (holding that, under a 
statute providing that lands of a cer- 
tain character might be sold to any 
person, without actual settlement, an 
actual settler had no superior right of 
purchase over any other proposed pur- 
chaser). 

{a] Inclosure of school land (1) 
does not of itself confer right in or 
to the land, but only gives a prefer- 
ence right to purchase. Underwood 
v. King, 102 Tex. 561, 119 SW 298 [rev 
(Civ. A.) 112 SW 3384]. (2) But the 
owner of an inclosure is not preferred 
to the owner of an improvement, the 
rights of the latter being at least 
equal to that of the former to buy one 
hundred and sixty acres; and hence 
the owner of an inclosure cannot main- 
tain trespass to try title for all land 
within her inclosure, including land 
patented to another succeeding to 
right to purchase of the owner of im- 


provements. Underwood v. King, su- 
pra. 
[b] Improvements made on land 


by one knowing that it belonged to the 
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holding office.° 


It is one of | purchase.*4 


amount of land 


state, and without having done any- 
thing entitling him to hold it, do not 
prevent the state from patenting the 
land to anyone else, and do not affect 
the right of the patentee to recover 
title and possession. Dunn v. Wing, 
103 Tex. 398, 128 SW 108 [den writ 
orb 60 Tex. Civ. A. 16, 127 SW 
101). 

[c] Expiration of. preference pe- 
riod.—The preference right to pur- 
chase public lands given by L. (1889) 
ec 56, and L. (1895) c 47, giving a bona 
fide actual settler residing on public 
lands for a specified time the right to 
purchase the same, etc., creates no 
vested right after the period of pref- 
erence has expired, unless the settler 
took, before the expiration of the pe- 
riod, such further steps as the law 
required to bring about a purchase by 
him. Wing v. Dunn, 60 Tex. Civ. A. 
16, 127 SW 1101 [writ of error den 103 
Tex, 393, 128 SW 108; and foll Wing 
v. Simms, 66 Tex. Civ. A. 67, 127 SW 
1109]. 

[d] Reimbursement for payment 
fraudulently made.—Where BR made 
payments alleged to be necessary to 
have state land surveyed and patented, 
with full knowledge of plaintiff's prior 
right to purchase, and in collusion 
with another to deprive plaintiff of 
such right, the payment was volun- 
tary, and B could not therefore claim 
reimbursement by plaintiff as a con- 
dition to her right to a decree vesting 
the title in her as against defendants. 
King v. Underwood, (Civ. A.) 112 SW 
334 [rev on other grounds 102 Tex. 
561, 119 SW 298]. 

7. Adkinson v. Porter, (Tex. Civ. 
A.) 73 SW 43 [foll Hazelwood v. Ro- 
gan, 95 Tex. 295, 67 SW 80] (holding 
that this was a personal privilege 
which could not be transferred, and 
was lost by an assignment of the 
lease). 

[a] This right no longer exists, as 
it is now expressly provided by stat- 
ute that “when a lease expires or is 
cancelled for any cause no one shall 
have any preference to buy any land 
therein.” Gen. L. (1905) p 163 c 108 
§ 5. See Patterson v. Crenshaw, 47 
Tex. Civ. A. 440, 105 SW 996. 

Right of lessee to purchase during 
existence of lease see infra § 617. 

8. O’Loughlin v. Moran, (Tex. Civ. 
A.) 250 SW 774; Thomson v. Hub- 
bard, 22 Tex. Civ. A. 101, 53 SW 841. 

[a] Facts held insufficient to con- 
stitute collusion, Clark y. Altizer, 
(Tex. Civ. A.) 145 SW 1041. 

9. Lufkin Land, ete., Co. v. 
rell, 100 Tex. 406, 100 SW 134. 

[a] - Application for survey.—The 
right given by L. (1905) ¢ 103 § 8, to 
cause unsurveyed land to be surveyed 
and to purchase the same within 
sixty days after approval of survey, 
is not abrogated by L. (1907) ¢ 20 § 
6e, declaring that no person shall 
have any preference to purchase un- 
surveyed land, except as provided in 
that act, the right conferred by the 
former act not being a ‘‘preference,” 


Ter- 


[S§ 615-616 


or indirectly.° Where school land is unsold, and is 
lawfully on the market for sale, the commissioner of 
the land office has no power arbitrarily to reject the 
application of one entitled to purchase, and who com- 
plies with all the terms required by the statute and 
the rules of the land office for the purchase there- 
of ;1° but a judgment in favor of an applicant for 
the purchase of public land against one holding it 
as tenant of the state does not estop the state to 
“deny that the. applicant has acquired the right to 
One who has withdrawn his application 
for the purchase of school land cannot subsequently 
claim rights to it as a purchaser.?? 

[§ 616] (4) Amount Which May Be Purchased. 
The statutes limit, as to some of the counties, the 


which one person may purchase;** 


but a right to purchase initiated by 
application for survey. Pence v. Rob- 
ison, 102 Tex. 489, 119 SW 1145. 

10. Knapp v. Patterson, (Civ. A.) 
87 SW 391 [rev on other grounds 99 
Tex. 400, 90 SW 163]. 

[a] Action against adverse claim- 
ant.—The right to purchase unsur- 
veyed school land is sufficient to 
maintain an action against adverse 
claimants. Cockrell v. Work, (Tex. 
Civ. A.) 17 SW °(2da) 174: 

11. Willoughby v. Terrell, 99 Tex. 
488, 90 SW 1091. 

12. Hamilton v. Gouldy, 46 Tex. 
Civ. A. 506, 103 SW 1117. 

[a] Thus, where a person after he 
had sent his application for the pur- 
chase of certain school land to the 
land commissioner, and made the re- 
quired cash payment thereon, was in- 
formed by the land commissioner that 
he had no application on file in the 
land office and that the land had been 
awarded to another, he was put to his 
election as to whether he would pro- 
ceed on the assumption that he was 
entitled to be treated as a purchaser 
and take steps to enforce that right, 
or whether he would accept the state- 
ment of the commissioner that he had 
lost his opportunity to become a pur- 
chaser and was only entitled toa re- 
turn of the cash payment then in the 
hands of the state treasurer; and 
where he chose the latter alternative, 
and requested a return of the cash 
payment, he in effect withdrew his 
application for the purchase of the 
land; and the act of the land com- 
missioner did not work an estoppel 
against the state. Hamilton v. Goul- 
dy, 46 Tex. Civ. A. 506, 103 SW 1117. 

13. See Ford v. Robison, 109 Tex. 
126, 201 SW 401; Houston v. Koonce, 
106 Tex. 50, 156 SW 202 [aff (Civ. A.) 
136 SW 1159 and foll Houston v. Ay- 
ery, 106 Tex. 52, 156 SW 204]; Brown 
v. Robison, 103 Tex. 551, 131 SW 401; 
Cameron v. Terrell, 101 Tex. 303, 
107 SW 46; Ross v. Terrell, 99 Tex. 
502, 909 SW 10938; Conn v. Terrell, 97 
Tex. 578, 80 SW 608; Hazelwood v. 
Rogan, 95 Tex. 295, 67 SW 80; Nowlin 
v. Hall, (Tex. Civ. A.) 66 SW 116, 851, 
67 SW 900. 

[a]. Mutual transfers by purchas- 
ers.— Where a father purchased from 
the state four sections of school land, 
and his son purchased two sections, 
and to promote their convenience the 
son conveyed a section of his orig- 
inal purchase to the father, and the 
father conveyed a section of his orig- 
inal purchase to the son, the convey- 
ance to the father was not illegal, un- 
der Gen. L. (1907) p 494 c 20 88 64, 
6e, providing that a purchaser of 
school lands may sell the same to 
another purchaser, provided the total 
tract purchased by the latter shall 
not exceed one complement of sec- 
tions, since by the same transaction 
the son took as purchaser one of the 
sections originally purchased by the 
father. Cunningham y. Terrell, 101 
Tex. 618, 111 SW 651. 
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and it has been held that in an action of trespass to 
try title between applicants to purchase school lands, 
the burden is on plaintiff to show that he had not, 
previous to his application, purchased from the state 
the maximum amount which one person can pur- 
chase.1+ It has been provided by statute that sales 
of school lands are to be made “in whole surveys (or 
sections of six hundred and forty acres) only,” save 
in the case of fractional sections.1® 

[§ 617] (5) Purchase of Leased Lands. 
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lease 518 
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within some of the exceptions named in the stat- 
A section or part of a section covered by a 
lease cannot be sold during the term of the lease 
when the lessee has placed thereon improvements of 
the value of two hundred dollars.17 
assignee of a lease of school lands has the right to 
purchase the same during the existence of the 
but lands in the absolute lease district 


The lessee or the 


which are under lease are not subject to sale during 


Leased 


lands are subject to sale at any time unless they fall 


14. 
66 SW 116, 851, 67 SW 900. See Rein- 
inger v. Pannell, 46 Tex. Civ. A. 137, 
101 SW 816 (as to burden of proof 
as to amount of additional lands). 

[a] Plaintiff’s verified application 
to purchase lands, which recites that 
he has purchased no other lands from 
the state, does not authorize the court 
to find such fact as a matter of law, 
as even if prima facie evidence of 
all the facts stated therein, it is the 
testimony of an interested party, 
which the jury may discredit. Now- 
lin v. Hall, (Tex. Civ. A.) 66 SW 116, 
851, 67 SW_ 900. 

15. See Ford v. Terrell, 101 Tex. 
sail, L107) SW 1404 (Gen. 1.01907) +p 
491 ec 20 §§ 5, 6 applies to a section 
of which one half is under lease). 

16. Joyce v. Sisk, 26 Tex. Civ. A. 
68,.62 SW .960; Coates v. Bush, 23 
Tex. Civ. A. 139, 56 SW 617. 

[a] Exception where lessee has 
but one watered section under act of 
1883 see Swenson v. Taylor, 80 Tex. 
584, 16 SW 336; Smisson v. State, 
71 Tex. 222,9 SW 112; Nobles v. Mag- 
nolia Cattle Co., 69 Tex. 434, 9 SW 
448 


17.. Shelton svi. Willis,228-Tex: Civ. 
A. 547, 58 SW 176; Coates v. Bush, 
Do exe Giga TAL uO DOS Wes6 Live = See 
Clark v. McKnight, 25 Tex. Civ. A. 
60, 61 SW 349 (circumstances shown 
did not bring the lessee within this 
exception). 

[a] Improvements of forfeiting 
purchaser.—A lessee who purchased 
improvements made by a purchaser 
who forfeited his purchase has the 
burden of proving that he purchased 
the improvements before they revert- 
ed to the state by reason of the for- 
feiture of the purchase. Shelton v. 
Willis, 23 Tex. Civ. A. 547, 58 SW 176. 

{b] Burden of proof as to value 
of improvements.—(1) Where an ap- 
plication to purchase leased land is 
refused on the ground that the les- 
see has two hundred dollars’ worth 
of improvements thereon, the appli- 
cant has the burden of showing the 
lessee has not improvements of that 
value. White v. Pyron, 23 Tex. Civ. 
A. 105, 57 SW 56. (2) But where land 
has been awarded to an applicant 
who did not apply for it as leased 
Jand, a lessee seeking to recover pos- 
session has the burden of proving 
that the improvements thereon are 
worth two hundred dollars and belong 
to him.. Shelton v. Willis, 23 Tex. 
Civ. AL 547,58 SW £76: 

[c] Void lease.—(1) One who took 
a void lease of public school lands 
from the land commissioner, who ad- 
vised him he had authority to issue 
it, and, believing the lease was valid, 
and relying on that belief, erected 
permanent improvements-on the land, 
may recover on account thereof of 
the person who afterward bought it 
of the state and recovered it of him 
in trespass to try title the amount 
that the value of the land was en- 
hanced by the use of the improve- 
ments during the unexpired portion 
of the lease. Buchanan v. Wilburn, 
60 Tex. Civ. A. 206, 127 SW 1198. (2) 
For a period from the time plaintiff 
bought the land of the state, when 
he was entitled to possession sub- 
ject to the equitable claim of defend- 
ant for permanent improvements he 
had erected on the land in reliance on 


Nowlin v. Hall, (Tex. Civ. A.) a void lease from the land commis- 


sioner, until plaintiff was placed in 
possession on termination of his liti- 
gation with defendant over title to 
the land, he was entitled to recover 
of defendant the rental value of the 
land. Buchanan v. Wilburn, supra. 

18. Patterson v. Knapp, (Tex.) 103 
Sw 489, 102 Sw 97 [aff (Civ. A.) 
99 SW 125]; Glasgow v. Terrell, 100 
Tex. 581, 102 SW 98 (Gen. L. [1905] 
¢ 103 § 5, giving such right, does not 
violate the constitution); Welhausen 
v. Terrell, 100 Tex. 150, 97 SW 79 (pe- 
titioner had failed to complete his 
purchase of the land before the ex- 
piration of his lease, and thereby 
lost his preference right to purchase); 
Garza v. Terrell, 99 Tex. 506, 90 SW 
1092; Ross v. Terrell, 99 Tex. 502, 
90 SW 1098; West v. Terrell, 96 Tex. 
548, 74 SW 903; Tolleson v. Rogan, 
96 Tex. 424, 73 SW 520 [foll Walker 
v. Marchbanks, 32 Tex. Civ. A. 308, 
74 SW 929]; Patterson v. Crenshaw, 
47 Tex. Civ. A. 440, 105 SW 996; Fields 
v. Davis, (Tex. Civ. A.) 74 SW 52; 
Mitchell v. Johnson, 32 Tex. Civ. A. 
3738, 74 SW 48. 

[a] Applicability of rule.-—(1) The 
statute giving the right applies only 
to leases existing when it went into 
effect. Trezevant v. Terrell, 100 Tex. 
289, 99 SW 94 (holding that the stat- 
ute did not apply where the lease 
was taken out after it went into ef- 
fect, although the application for 
the lease was made previous to that 
time). (2) But the right of assignees 
of leases is not confined to those 
whose assignments were made be- 
fore the statute took effect. Glasgow 
v. Terrell, 100 Tex. 581, 102 SW 98. 

[b] Notice.—A notice not received 
by the commissioner until after the 
lease has expired gives the holder 
of the lease no prior right to pur- 
chase thereunder. Murphy v. Terrell, 
100 Tex. 397, 100 SW 180. 

[c] What constitutes “entire 
lease.”—Where, after school lands 
were leased, part was sold to a third 
person with the consent of the les- 
see, who subsequently assigned his 
lease, the assignee was entitled to 
purchase, as the lease of the part not 
sold to the third person was an “en- 
tire lease” ‘within the meaning of 
Gen. L. (1905) c 108 § 5, providing 
that an original lessee of school lands, 
or the assignee of an ‘“‘entire lease,” 
out of which no sale of one comple- 
ment of land has been made under 
the act, may purchase out of his lease 
the quantity of land allowed to one 
purchaser. Garza v. Terrell, 99 Tex. 
506, 90 SW 1092. ; 

[d] Purchase by assignee.—W here 
an assignment of a lease of school 
land was executed, but not acknowl- 
edged, when the act of 1907 (Gen. L. 
[1907] p 491 ¢ 20 § 5), took effect, the 
assignee was not entitled to purchase 
under the act of 1905, and therefore, 
not having given his notice sixty days 
before the expiration of the lease, 
could not purchase under the act of 
1907. Ross v. Terrell, 101 Tex. 224, 
105 SW 1116. 

[e] Where lessee unable to buy.— 
That a lessee of public school land 
who makes application to purchase 
it, and tenders his lease for cancella- 
tion, is not entitled to buy, does not 
subject the land to purchase by an- 


the continuance of the lease,1® to anyone except the 


Halbert v. Terrell, 102 Tex. 29, 112 


SW 1086. 

19. Ford v. Terrell, 101 Tex. 327, 
107 SW 40; Smith v. McLain, 96 Tex. 
568, 74 SW 754; West v. Terrell, 96 
Tex. 548, 74 SW 9038; Tolleson v. 
Rogan, 96 Tex. 424, 73 SW 520; Ble- 


vins v. Terrell, 96 Tex. 411, 73 SW 515, 


74 SW 528; Carothers v. Rogan, 96 
Tex. 113, 70 SW 18; Reed v. Rogan, 
94 Tex. 177, 59 SW 255; Bradford 


v. Brown, 37 Tex. Civ. A. 323, 84 SW 
392; Pruitt v. Scrivner, (Tex. Civ. 
A.) 77 SW 976. See Martin v. Ter- 
rell, 97 Tex. 118, 76 SW 748 [dist Tol- 
leson vy. Rogan, 96 Tex. 424, 73 SW 
520] (under the act of 1901, leased 
lands in the absolute lease district 
were not subject to be sold even 
to the lessee or his assignee during 
the term of the lease unless the lease 
had been canceled). 

[a] Constitutionality.—The  stat- 
ute. withholding leased lands from 
sale is not in contravention of con-, 
stitution. Reed v. Rogan, 94 Tex. 
177, 59 SW 255. 

{b] Woid lease is no obstacle to a 
purchase of the land by another per- 
son. Kitchens v. Terrell, 96 Tex. 527, 
74 SW 306; Thomson v. Lynn, 36 
Tex.) Cive A. 79) SITES Wass0s 

[c] Where lease had been can- 
celed, and the unearned lease money 
returned, before the purchaser un- 
dertook to occupy the land, evidence 
that the lease ought not to have been 
canceled will not vary the effect of 
the fact that it was canceled. Borch- 
Sab v. Mead, 17 Tex. Civ. A. 32, 483 SW 
o . 

[ad] Burden of proof.—One who 
seeks to purchase school land sub- 
ject to lease has the burden of proving 
that the lease was canceled before he 
applied to purchase the land. Trevy 
v. Lowrie, 40 Tex. Civ. A. 321, 89 SW 
981, 33 Tex. Civ. A. 606, 78 SW 18; 
Bradford v. Brown, 387 Tex. Civ. A. 
323, 84 SW 392. 

fe] Award by land commissioner 
(1) of land which has been previous- 
ly leased for a term which has not 
expired at the time of the award does 
not authorize the presumption, as 
against one claiming under the lease, 
that the lease had been forfeited be- 
fore the award was made. Irwin vy. 
Mayes, 3le"Tex, CivivA. 517;) 73) Sw. 
33; Stokes v. Riley, 29 Tex. Civ. A. 
373, 68 SW 703. (2) But where a 
junior applicant contests an award 
on the ground that at the time of 
the award the land was subject to a 
lease, the presumption is that the 
commissioner acted lawfully in 
awarding the land and the burden is 
on the junior applicant to show that 
the lease had not been canceled. Da- 
vis v. Tillar, 32 Tex. Civ. A. 383, 74 
SW 921 [dist Irwin v. Mayes, supra; 
Stokes vy. Riley, supra] (holding that 
proof of the issuance of the lease 
only is not enough). 

{f] Invalid sale to lessee.—Where 
the holder of a lease of school lands 
before the termination of the lease 
applied for the purchase of the lands, 
and the same were awarded to him, 
and the state, after discovering the in- 
validity of the sale because the hold- 
er was not an actual settler, took no 
action to avoid the lease or offer the 
lands for sale to others, as the state 
had the right to insist on the validity 


other, but the lease remains in force.! of the lease, a third person: had no 
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lessee or his assignee,?° unless the lessee consents to 
the sale?+ or waives his rights under the lease.?? 
On the expiration of a lease in the absolute lease dis- 
trict the land is subject to sale for a period of sixty 
days,?® unless there are improvements on a section 
of the value of two hundred dollars or more, in which 
case action on an application to purchase by a per- 
son other than the maker of the improvements must 
This merely allows 
a lessee on the expiration of his lease to apply at 
once for a new lease instead of waiting sixty days,?® 
and does not prevent a sale to a third person who 
applied for the land before the lessee applied for a 
new lease;?® and in case there are simultaneous ap- 
plications by the maker of the improvements for a 
new lease and by a third person to purchase, the 


be suspended for sixty days.?+ 


absolute right to purchase. Patter- 
son v. Knapp, 100 Tex. 587, 102 SW 97, 
103 SW 489 [aff (Civ. A.) 99 SW 125}. 

[g¢] Lands partly inside and part- 
ly outside district.—Gen. L. (1901) ¢ 
125 § 5, providing that all tracts of 
land lying partly inside and partly 
outside of an absolute lease district 
shall be considered as being wholly 
without the district does not apply to 
a large body of land comprising one 
hundred and fifty thousand acres, but 
to the sections and subdivisions of 
sections within that body. Raper v. 
Terrell, 100 Tex. 287, 99 SW 93. 

20. Tolleson v. Rogan, 96 Tex. 424, 
73 SW 520; Trevy v. Lowrie, 40 Tex. 
Civ. A. 8321; 89 SW 981. See supra 
note 18. 

21. Smith v. McLain, 96 Tex. 568, 
74 SW 754. 

[a] Consent to sale to particular 
person does not authorize a sale to 
any other person. Smith v. McLain, 
96 Tex. 568, 74 SW 754. 

[b] Void sale-—Where the lessee 
of public school lands filed with the 
commissioner of the general land 
office a consent that the lands might 
be sold to a certain person, but such 
person’s attempted purchase was 
void, the lease continued in force. 
Smith v. McLain, 96 Tex. 568, 74 SW 


Tolleson v. Rogan, 96 Tex. 424, 
SW 520. 

[a] Waiver in favor of ineligible 
purchaser does not authorize a sale 
of the land to any other person dur- 
ing the existence of the lease. Smith 
v. McLain, 96 Tex. 568, 74 SW. 754; 
Trevy v. Lowrie, 40 Tex. Civ. A. 321, 
89 SW 981. 

[b] Part-owner of lease of state 
school lands cannot alone waive the 
lease, so as to authorize a purchase 
of the lands. Jones v. Wright, (Civ. 
A.) 81 SW 569 [rev on other grounds 
98 Tex. 457, 84 SW 1053]. 

23. 4 Daylorigy. -RoSsSe,.30) | Dex, (Civ. 
A. 471, 70 SW 1022. See Meador v. 
Robison, 103 Tex. 206, 125 SW 564 
(construing statutes relating to no- 
tice of expiration of lease). 

24. Taylor v. Rose, 30 Tex. Civ. 
A. 471, 70 SW 1022. 

25. Hazelwood v. Rogan, 95 Tex. 
295, 67, SW 80. 

26. Hazelwood v. Rogan, supra. 

27. Taylor v. Rose, 30 Tex. Civ. A. 
471, 70 SW 1022. 

28. Nesting v. Terrell, 97 Tex. 18, 
75 SW 485; Carter v: Clifton, 44 Tex. 
Civ. A. 132, 98 SW 209; Roddy v. 
White, 32 Tex. Civ. A. 422, 75 SW 358 
{[foll Smith v. Rothe, (Tex. Civ. A.) 
55 SW 754]; Nowlin v. Hall, (Tex. 
Civ. A.) 66 SW 116, 851, 67 SW 900; 
Faucett v. Sheppard, 24 Tex. Civ. A. 
552, 60 SW 276; McKnight v. Clark, 
24 Tex. Civ. A. 89, 58 SW 146; Mc- 
Grew v. Wilson, (Tex. Civ. A.) 57 
SW 63; Smith v. Rothe, (Tex. Civ. 
A.) 55 SW 754. 

[a] Constitutionality.—A statute 
giving this right is not in violation 
of the constitution. McGrew v. Wil- 
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son, (Téx. Civ. A.) 57°SW 63. 

{b] Break in-chain of title.-—One 
who had been in the actual possession 
of land under deeds for many years, 
and had made valuable improvements, 
and paid all taxes thereon, is a 
“bona fide owner and resident upon’”’ 
such land, notwithstanding a break 
in his chain of title. Smith v. Rothe, 
(Lexy CiverAD) sou Si Win + 

[c] Matters material on question 
of good faith.—In trespass to try title, 
where defendant claims as a pur- 
chaser under the statute providing 
that any actual bona fide owner of 
and resident on lands contiguous to 
publie lands or within a radius of five 
miles thereof, may purchase such 
public lands, it is proper, in deter- 
mining the good faith of defendant to 
consider the length of time he had 
owned and lived on his land, the im- 
provements made, and taxes paid. 
See v. Rothe, (Tex. Civ. A.). 55 SW 


[d] Bona fide purchaser of home 
section used by the vendor as a base 
for the purchase of school land as ad- 
ditional to his home may make the 
home section a base for the purchase 
of other school land, the limitation 
as to purchase of additional land be- 
ing a limitation on the purchaser, 
and not a servitude on the home sec- 
tion. State v. Hillis, 49 Tex. Civ. A. 
561, 130 SW 891. 

[e] Quantity within radius.—Un- 
der statute permitting one purchaser 
to sell his land to another purchaser 
owning a designated home tract with- 
in five miles of each of such tracts as 
he may purchase as assignee, it was 
not necessary that the land purchased 
be wholly within a radius of five 
miles of the home tract; it being 
sufficient that the land to be pur- 
chased be not more than five miles 
from the home section at the nearest 
point of the home section to that 
sought to be purchased. Bradford 
v. Robison, (Tex.) 141 SW 769. 

{f{] Termination upon issuance of 
patent.— Where patents had been is- 
sued to purchasers of state land, the 
prior right to purchase excess lands 
after resurveys contiguous to their 
lands, as granted by statute, termi- 
nated on the issuance of the patents. 
Anderson v. Robison, 111 Tex. 402, 
229 SW 459, 238 SW 883. 

{[g] Excess of school lands.—Un- 
der Act March 22, 1889 (Acts 20th 
Leg. c 90; Rev. St. [1895] arts 4274— 
4276), providing for the elimination 
of the excess of school land found to 
exist in original sections or surveys, 
and providing that the purchaser 
shall have a preference right to pur- 
chase the excess on the same terms 
as the. original purchase was made 
within six months after the resur- 
vey and the ascertainment of the ex- 
cess, a vendee of a purchaser of a 
section containing excess lands is en- 
titled to have the original purchaser 
purchase the excess for the vendee’s 
benefit, or purchase the same in his 
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land must be awarded to the latter.?7 

[§ 618] (6) Purchase of Additional Lands. A 
bona fide owner and actual resident of land has the 
right to purchase additional lands within a radius 
of five miles of his home place,?® and it is not neces- 
sary that such owner shall have acquired the land on 
which he resides from the state.?° 
chase additional lands extends only to persons en- 
gaged.in agricultural or stock raising pursuits,°° and 
not to persons owning town lots.3+ 
stitute a person a qualified purchaser of contiguous 
lands under the statute it is necessary that he should 
be the owner of his home or base survey,?? but it is 
not necessary that he should have vested in him an 
indefeasible legal title.?? 
authorized to purchase additional school land,** and 


The right to pur- 


In order to con- 


Only actual settlers are 


own name as the purchaser’s as- 
signee; and hence, on a shortage in 
the sale quantity being discovered 
by reason of the existence of an ex- 
cess in the survey, the purchaser’s 
vendee was entitled to perfect his 
title to the excess and to recover from 
the purchaser under his warranty of 
title such sum as the vendee was re- 
quired to expend for that purpose, not 
to exceed the amount paid to the 
purchaser in the first instance for the 
shortage, with legal interest. Wright 
v. Gale, 104 Tex. 450, 140°SW 91, 143 
SW 141 [dism writ of error (Civ. A.) 
136 SW 1163]. 

{h] Failure to pay taxes.—Ciaim- 
ant under Spanish or Mexican title 
to lands recovered by state is not 
entitled to priority of right to pur- 
chase land outside of that covered by 
his patent where he fails to show 
payment of taxes. Garcia v. State, 
(Tex. Civ. A.) 274 SW 319. 

29. Smith v. Rothe, (Tex. Civ. A.) 
55 SW 754. 


30. Conn v. Terrell, 97 Tex.-578, 80 
SW 608. 
[a] Grazing land.—The right is 


not restricted to purchasers of agri- 
cultural sections, but the purchaser 
of a section classified as grazing land 
is entitled to purchase additional land. 
Trevey v. Lowrie, 33 Tex. Civ. A. 606, 


78 SW 18. Contra Terry v. Dale, 27 
Tex. Civ. A. 1, 65 SW 51, 396. 

31. Conn v. Terrell, 97 Tex. 578, 
80 SW 608. 


32. Bone v. Cowan, 37 Tex. Civ. 
A. 519, 84 SW 385. 
[a] Mere actual occupant of school 


land who is not a bona fide purchaser 
has no right to purchase additional 
land. Trevey v. Lowrie, 33 Tex. Civ. 
A. 606, 78 SW 18. 

83. Bone v. Cowan, 37 Tex. Civ. A. 
519, 84 SW 385. 

[a] Thus a person is the “owner” 
of land, so as to be entitled under the 
statute to purchase contiguous pub- 
lic lands, where he has an oral con- 
tract to purchase it, under which he 
has taken possession and made im- 
provements which are permanent and 
valuable relative to the value of the 
land. Bone v. Cowan, 37 Tex. Civ. A. 
519, 84 SW 3885. 

34 Schwarz v. McCall, 94 Tex. 10, 
57 SW 31; Mann v. Greer, 33 Tex. Civ. 
A. 517, 77. SW 34; Sterling v. Self, 
30 Tex. Civ. A. 284, 70 SW 238; Now- 
lin v. Hall, (Tex. Civ. A.) 66 SW 116, 
851, 67 SW 900; Logan v. Curry, (Civ. 
A.) 66 SW 81 [rev on other grounds 
95 Tex. 664, 69 SW 129]; Jones v. 
Po one, 25 Tox. Civ. A. 94, 60 SW 

[aj] “Actual settler” is one whose 
occupancy is actual rather than con- 
structive. Schwarz v. McCall, 94 
Tex. 10, 57 SW 31; Baker v. Millman, 
77 Tex. 46, 13 SW 618;. Mann vy. Greer, 
338° Tex. ‘Civ. Al 617; 77 SW. 34 9ebewis 
v. Scharbauer, 33 Tex. Civ. A. 220, 
76 SW 225. 

[b] Intent to make land one’s 
home.—An actual settler on school 


sw 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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an award of additional land to one who is not an ac- 
tual settler on his home section is ineffective.?®> Ad- 
ditional school lands may be purchased at the same 
time that the tract intended for the home place, upon 
which the purchaser has become an actual settler, is 
Where a person applies to purchase 
two sections of school lands, claiming one as a home 
section and the other as additional land, his right to 
the latter section is dependent upon his right to the 
home section ;°7 but where his right to purchase his 
home section as such is not contested, the commis- 
sioner has no power to deny his incidental right to 
purchase additional land subject to sale.38 
[§ 619] (7) Application for Purchase. 
posed purchaser must make application to purchase 
the land,** which must be filed in the land office 


purchased.*® 


land, who claims the right to, pur- 
chase additional land, must not only 
have actually occupied and settled 
upon his land, but must intend to 
make it his home. Mahoney v. Tubbs, 
34 Tex) Civ. "Al 96, 77° SW 822-[foll 
Willoughby v. Townsend, 93 Tex. 80, 
53 SW 581]; Wyatt v. Lyons, 25 Tex. 
Civ. A. 88, 60 SW 575. 

[c] Right to question settlement. 
—Plaintiff, in trespass to try title to 
land which defendant made applica- 
tion to purchase as additional land to 
his home section, is not precluded 
from questioning defendant’s actual 
settlement on the home section at 
the time of the application. Ford v. 
Brown, 33 Tex. Civ. A. 198, 75 SW 893. 

[d] One who marries widow of 
purchaser of school land, and there- 
after resides thereon with her, is 
not thereby made eligible to pur- 
chase additional school lands. Boyd 
v. Montgomery, 27 Tex. Civ. A. 206, 
66 SW 243. 

{e] Prevention by sickness.—One 
who has béen prevented by sickness 
from actually settling on his purchase 
cannot purchase additional land. 
Jones v. Bourbonnais, 25 Tex. Civ. 
A. 94, 60 SW 986. 

{f] Right based upon three years’ 
residence.— Where the right to pur- 
chase additional lands is based upon 
a previous three years’ residence on 
the original home section, all that is 
necessary to authorize the purchase 
is that the original section is occu- 
pied by the purchaser. He need not 
actually in person reside on it or 
make his home there, but such origi- 
nal section must be occupied either 
by himself or by someone for him. 
Thomson v. Hubbard, 22 Tex. Civ. A. 
101, 53 SW 841. 

{g] Evidence held sufficient: (1) 
To support a finding that defendant 
was an actual settler on a half sec- 
tion of land at the time he made 
application to purchase additional 
school lands. Corrigan v. Fitzsim- 
mons, 51 Tex. Civ. A. 444, 111 SW 793. 
(2) To sustain a finding that a pur- 
chaser was not an actual settler in 
good faith. Mann v. Greer, 33 Tex. 
Civ. A. 517, 77 SW 34. 

35; Jones v. Wright, (Tex. Civ. A.) 
92 SW 1010 [foll Lewis v. Scharbauer, 
So Dex Clive An 220/765SW 225i) 3 T0- 
gan v. Curry, (Civ. AS) 66 SW 81 [rev 
on other grounds 95 Tex. 664, 69 SW 


129]. 
{a] Proof.—(1) The burden of 
proof is upon the person claiming 


that the one to whom the award was 
made was not an actual settler (Jones 
v. Wright, (Tex. Civ. A.) 92 SW 1010) 
(2) but such proof can be made by 
circumstantial evidence (Jones v. 
Wright, supra). 

{[b] Instruction.—In trespass to 
try title to certain school lands, an 
instruction that in determining 
whether defendant was an actual set- 
tler on the survey designated as his 
home section, the jury should look 
to all the facts and circumstances in 
evidence’ concerning his acts and con- 
duct in relation to such settlement, if 
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The pro- 


any, for a reasonable time before and 
after the date of his application to 
purchase additional lands, was prop- 


er. Jones v. Wright, (Tex. Civ. A.) 
92 SW 1010. 
36. Nowlin v. Hall, (Tex. Civ. A.)’ 


67 SW 900, 66 SW 116, 851. 


37. Sanford v. Terrell, (Tex.) 87 
SW 655; Fellers v. McFatter, 46 Tex. 
Civ. A. 335, 101 SW 1065. See Bogel 


v. Robison, 102 Tex. 496, 119 SW 1144 
(where relator’s application to pur- 
chase additional tracts of land be- 
came invalid because of the termina- 
tion of his right to purchase his des- 
ignated home tract, the land commis- 
sioner properly revoked his applica- 
tion until he made a proper affidavit 
that he had designated one of such ad- 
ditional tracts as his home section, 
on which a new award of the addition- 
al land could be made). 

38. Murphy v. Terrell, 100 Tex. 
397, 100 SW 130. 

39. Cordill v. Moore, , Iie hex. Clive 
A. 217, 43 SW 298. 

40. Vernon Sayles Tex. Civ. St. 
(1914) § 5410. See Byrne v. Robison, 


103 Tex. 20, 122 SW 256; Flores v. 
Terrell, (Tex.) 92 SW 32. 
[a] Under former statutes (1) ap- 


plicant’s application, oath, and obliga- 
tion were filed in the office of the 
county clerk of the county where the 
land applied for, or a part thereof, 
was situated. Patterson v. Terrell, 
96 Tex. 509, 74 SW 19; McGee v. 
Corbin, 96 Tex.235;, “70! SiWart9” [rev 


(Civ. A.) 67 SW 1068]; Fellers v. 
McFatter, 46 Tex, Civ. A. 335, 101 SW 
1065; Davis v. Burnett, 35 Tex. Civ. 


A. 30,79 SW 105. (2) Presentation of 
application by agent under former 
law see Sweet v. Slough, (Tex. Civ. 
A.) 51 SW 854, 52 SW 1048. 

41. Flores v. Terrell, (Tex.) 92 SW 
32. 

42. Flores v. Terrell, 

[a] What is meant by “the day 
following.’—The statute providing 
that the envelope in which a pur- 
chaser makes his bid shall be pre- 
served by the commissioner of the 
land office without being opened un- 
til the day following the date when 
the land comes on the market means 
the next day on which the land office 
is required to be opened, and not 
the next calendar day. Fessenden v. 
Terrell, 100 Tex. 273, 98 SW 640 (hold- 
ing that, where the next calendar day 
was a legal holiday, it was proper to 
make the opening on the day fol- 
lowing). 

43. Flores v. Terrell, (Tex.) 92 
SW. 32. ° 

44. Goethal v. Read, 35 Tex. Civ. 
A. 461, 81 SW 592. 

45. Erp v. Tillman, 103 Tex. 574, 
131 SW 1057 [rev on other grounds 
(Civ. A.) 121 SW 547]; Lindsey v. 
Terrell, 100 Tex. 548, 101 SW 1073; 
Chicago, etc., R. Co. v. Johnson, (Tex. 
Civ. <A.) 156 SW).2538. 

[a] Descriptions held sufficient.— 
(1) An application for the purchase 
of school lands which described the 
lands as one hundred and sixty acres 
in a designated section was sufficient 
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through the mail, in an envelope addressed to the 
commissioner of the general land office at Austin.*® 
When the land is to come on the market at some time 
subsequent to the application, the envelope must have 
indorsed thereon the deseription, name of the gran- 
tee, and date when the land is to be on the market,*! 
and on receipt of the same it must be preserved by 
the commissioner without being opened until the day 
following the date indorsed thereon ;42 but it is not 
necessary that an application made after the land 
comes on the market shall bear such indorsement.*® 
An application for more land than applicant is enti- 
tled to purchase is invalid.** 

Requisites of application. 
deseribe the land which applicant desires to pur- 
chase,*° and one who seeks to purchase additional 


The application should 


to authorize the commissioner of 
school lands to make a sale where 
the state held only a quarter in the 
section, and it alone was on the mar- 
ket and had been advertised for sale 
by proper description, and where the 
commissioner entertained such an ap- 
plication and gave applicant an op- 
portunity to give a more complete 
description of the premises, appli- 
cant acquired a standing as an ap- 
plicant for the purchase of school 
lands with the right to comply with 
the requirement of the commissioner 
to perfect his application, which 
brought him within the protection of 
the statute protecting the rights of 
third persons acquired after a forfei- 
ture of'a sale of school lands for 
nonpayment of interest and prior to 
the reinstatement of the purchaser’s 
claims. Lindsey v. Terrell, 100 Tex. 
548, 101 SW 1073. (2) Under Sayles 
Civ. St. Annot. (1897) arts 4291, 4292, 
relating to application of original 
purchaser of public land and to the 
obligation of the substitute purchas- 
er, a proper description of the land, 
if required in the substitute purchas- 
er’s application, was substantially 
complied with by the application of 
the vendee of the original purchaser 
with such vendee’s obligation at- 
tached, correctly describing the land, 
so as to authorize the commissioner 
to recognize him as a_ purchaser. 
Chicago, etc., R. Co. v. Johnson, (Tex. 
Civ. A.) 156 SW 253. 

[b] Erroneous description.—A 
purchaser of public school lands, who 
describes the land he desires to pur- 
chase, in good faith, on his applica- 
tion of purchase, is entitled to the 
land, although the description proves 
erroneous. Short v. Seymour, (Tex. 
Civ. A.) 22 SW 925. 

[c] Inaccuracy as to classification. 
—A purchase of school lands while 
Rev. St. (1895) art 4218j, prescribing 
the requisites of an application to 
purchase, was in force is not invali- 
dated by aly mere inaccuracy in de- 
scribing the classification of the land, 
as the law then in force did not re- 
quire any statement of classification. 


Camp \v... Smith, (Tex. ‘Civ. |Av), 166 
Sw 22. 
{d] Description held insufficient.— 


An affidavit by an intending purchas- 
er of mineral lands, which, after 
naming different portions of different 
sections by number, designates the 
lands which are desired as ‘all or 
any of these lands,’’ does not reason- 
ably describe the land, within Rev. 
St. (1895) art 3498j, where the in- 
tending purchaser is not entitled to 
purchase the whole of the six hundred 
and forty acres described by sec- 
tion numbers, but only the land re- 
maining after deducting the acres 
previously purchased by another. 
Brown v. Robison, 103 Tex. 551, 131 
SW 401. 

[e] Form.—Where the form of an 
application for the purchase of school 


land is in compliance with the act 
of 1895, it is good under the act of 
1897. Abilene Live-Stock Co. vy. 
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land should describe in his application the land on 
the ownership of which he bases his right to pur- 
chase.*® An application to purchase as an actual set- 
tler should show which is the apphieant’s home see- 
tion and that he is actually residing thereon at the 
The application must be 
accompanied by the affidavit of applicant that he de- 
sires to purchase the land for a home,*® and is not 
An applicant for land 
which has not been elassified as mineral is not re- 
quired to make affidavit that there are not, to his 
knowledge, any minerals therein.°° 


time of his appheation.*? 


purchasing for another.*® 


Guinn, (Tex. Civ. A.) 51 SW 885 [foll 
Faucett v. Sheppard, 24 Tex. Civ. A. 
552, 60 SW 276]. 

{f] Separate tracts.—An applica- 
tion to purchase state land cannot in- 
clude separate tracts. Giraud v. Rob- 
ison, 102 Tex. 488, 119 SW 1145 [foll 
Se v. Robison, (Tex.) 119 SW 
1146]. 

{¢] Application construed.—An 
application for the south part of sec- 
tion one hundred and fifty, certificate 
two hundred and forty-one, granted 
to G, containing four hundred and 
eight tenths acres of school land, 
was susceptible of location of that 
quantity of land anywhere in the 
south part of the survey, and was not, 
as a matter of law, located south of 
an east and west line drawn across 
the south portion of such survey. 
Morgan v. Armstrong, (Tex. Civ. A.) 
102 SW 1164. 

46. Nesting v. Terrell, 97 Tex. 18, 
75 SW 485; Samples v. Wever, 56 
Tex. Civ. A. 562, 121 SW 1129. 

[a] Incorrect description.—A pur- 
chaser of additional school lands who, 
in his application, has by mistake in- 
correctly described the land on which 
he bases his right to purchase, may 
have the application corrected at any 
time before the rights of third per- 
sons intervene. Nesting v. Terrell, 
97 Tex. 18, 75 SW 485; Samples v. 
othe iee 56 Tex. Civ. A. 562, 121 SW 
1129. 

47. Goethal v. Reed, 35 Tex. Civ. 
A. 461, 81 SW 592 [foll Mahoney v. 
Tubbs, 34 Tex. Civ. A. 96, 77 SW 822]. 

{a] Application held sufficient.— 
Under Sayles Civ. St. Annot. (1897) 
arts 4218f, 4218fff, authorizing a bona 
fide purchaser of school lands to pur- 
chase additional lands on making 
oath that he is not acting in collu- 
sion with others and that no other 
person is interested, and providing 
that, where he has resided on his 
home section for three years, addi- 
tional land purchased may be pat- 
ented at any time, etc., a sworn ap- 
plication, reciting that applicant is 
owner of his home, or basic section, 
naming it, previously purchased from 
the state and occupied for three con- 
secutive years, and that he is not act- 
ing in collusion with others for the 
purchase of additional land, and that 
no other person is interested in the 
purchase, is sufficient. Pohle v. Rob- 
ertson, 54 Tex. Civ. A. 326, 116 SW 
861 


[b] Application held insufficient.— 
An application to purchase several 
sections of school land which had 
written below the description the 
words, “Settlement is on No. 4,’ was 
not sufficient. Goethal v. Reed, 35 
Tex. Civ. A. 461, 81 SW 592. 

48. Willoughby v. Townsend, 93 
Tex. 80, 53 SW 581; Cordill v. Moore, 
17 Tex. Civ. A. 217, 43 SW 298. 

{a] Affidavit held insufficient.—An 
affidavit which recited ‘that my home 
is upon aforesaid [tract], and that I 
am a bona fide settler on the same 
and head of a family”’ was insufficient. 
Willoughby v. Townsend, 93 Tex. 80, 
53 SW 581 [rev (Civ. A.) 51 SW 335]. 

{b] Formerly the affidayit was 
required to show that applicant had 
in good faith settled on the land. 
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Willoughby v. Townsend, 93 Tex. 80, 
53 SW 581; Cordill v. Moore, 17 Tex. 
Civ. A. 217, 48 SW 298. 


49. Mahoney v. Tubbs, 34 Tex. 
Civ. A. 96, 77: SW 822. 
[a] Failure to affix seal.—The 


failure of the officer before whom the 
oath is taken to affix his seal of of- 
fice thereto does not render such ap- 
plication junior to a subsequent ap- 
plication, when the seal is afterward 
affixed thereto, although after the fil- 
ing of the second application. Watson 
Nya eet 26 Tex. Civ. A. 442, 64 SW 

[b] Contract for use of land for 
grazing.—It was not conclusive evi- 
dence of collusion that applicant pur- 
chased under an agreement with a 
third person that he would make the 
first payment, and pay interest and 
taxes for five years, for the use of 
the land during that time for grazing 
purposes, so far as it was not required 
by applicant. Wyatt v. Lyons, 25 Tex. 


Civ. A. 88, 60 SW 575. 

50. Schendell v. Rogan, 94 Tex. 
585, 68 SW 1001 [foll Chappell v. 
Royan, (Tex.) 63 SW 1006]. 

51. Fitzhugh v. Johnson, 105 Tex. 


318, 148 SW 286 [rev 62 Tex. Civ. A. 
626, 133 SW 9138]; Rawls v. Terrell, 
101 Tex. 157, 105 SW 488; Joyce v. 
Sisk, 26 Tex. Civ. A. 68, 62 SW 960; 
Coates v. Bush, 23 Tex. Civ. A. 139, 56 
SW 617. : 

[a] Sales required to be for cash 
(1) do not fall within the rule. Buck- 
ley v. Terrell, 101 Tex: 487, 109 SW 
861. (2) Where the purchase money 
is deposited after the application, 
such application may, it seems, be 
then considered unless some adverse 
right has intervened. Buckley v. Ter- 
rell, supra. (3) Where money depos- 
ited on previous rejected applications 
was in the treasury when a new appli- 
cation was acted upon, but at such 
time notice of the rejection of such 
previous applications had not been 
sent to the treasurer, the new appli- 
cation and an award thereon cannot 
be subseyguently canceled on the 
ground that the purchase money 
thereunder was not in the treasury. 
Buckley v. Terrell, supra. 

{[b] Deposit after rejection of ap- 
plication.—A deposit made after the 
commissioner has rejected the appli- 
cation because of the lack of a de- 
posit, without a new application, con- 
fers no rights on applicant. Coates 
ited: 23 Tex. Civ. A. 139, 56 SW 

{[c] Mistaken return of part of 
amount paid.—Where am applicant 
for the purchase of lands made the 
first payment thereon, as required by 
statute, but through some oversight 
or mistake of the treasurer or com- 
missioner of the general land office, 
two dollars of such amount was re- 
turned to him, which he made every 
effort to again transmit when in- 
formed that it was necessary, his 
rights were not defeated by the mis- 
take. Faucett v. Sheppard, 24 Tex. 
Civ. A. 552, 60 SW 276. 

{d] Deposit after opening of bids. 
—The commissioner is bound to an- 
nounce the day on which the land 
is to be open to competitive bidding, 
and that on that day any one desiring 
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Payment. An applicant must transmit to the state 
treasurer one fortieth of the aggregate purchase 
money,®! and send te the commissioner of the gen- 
eral land office his obligation binding him to pay to 
the state on the first of November of each year there- 
after one fortieth of the aggregate purchase price, 
with interest on the unpaid balance.°” 

Time of application. 
plication to purchase school lands, filed before the 
lands have been placed on the market by the com- 
missioner by listing the sanie with the county clerk,°* 


It has been held that an ap- 


to bid must have his application and 
accompanying documents on file and 
his first payment already paid into the 
treasury, and hence an award of lands 
to a purchaser who did not deposit 
the payment required with the treas- 
urer until the day after the bids were 
open® was illegal. Rawls v. Terrell, 
101 Tex. 157, 105 SW 488. 

[e] Payment by check.—The high- 
est bidder for school land open to 
competitive bidding deposited in the 
state treasurer’s office before 10 A. 
M. on the day fixed to open bids a 
check for the first payment. He had 
been informed by the chief clerk that 
a check would be received for the 
first payment, and it was received as 
a payment and collected on the after- 
noon of the same day. It was held 
that the check was a payment, en- 
titling the bidder to the land. Whitis 
v. Robison, 102 Tex. 389, 117 SW 429. 

52. Willoughby v. Long, 96 Tex. 
194, 71 SW 545 [rev (Civ. A.) 69 SW 
646]; Joyce v. Sisk, 26 Tex. Civ. A. 
68, 62 SW 960. ~ 

[a] Description of land in obliga- 
tion.— The statute does not require 
that the obligation for the payment 
of the price of school land shall de- 
scribe the land, but if the applicant 
undertakes to do so, and the obliga- 
tion describes a tract different from 
that described in the application, the 
obligation is void. Hamilton v. Vo- 
taw, 31 Tex. Civ. A. 684, 73 SW 1091 
(holding, however, that a variance 
caused by a misstatement of the name 
of the grantee of the certificate was 
immaterial). 

‘53. Willoughby v. Townsend, 93 
Tex. 80, 53 SW 581 [rev (Civ. A.) 51 
SW 335] (holding that such an ap- 
plication is properly rejected). 

[a] Application made out before 
notice was received by the clerk (1) 
but not sent to the commissioner of 
the general land office until after such 
receipt is not invalid as haying been 
made too soon. Lester v. Elliott, 26 
Tex, ‘WGiv.y Asi 42:9)6°:63) 5S Wied GaGa) 
Where the county clerk made out the 
application for defendant to purchase 
public school land the day he received 
notice of its classification and ap- 
praisal, although prior thereto, after- 
ward filling in the date and jurat, and 
mailing the application for defendant 
the following morning, but the clerk 
did nothing to prevent plaintiff from 
learning: of the notice and making 
application to purchase, and it ap- 
peared that plaintiff's application 
probably reached the general land 
office in the same mail as defendant's, 
such facts did not show that the 
clerk’s acts as agent for defendant 
gave him an undue advantage over 
plaintiff so as to invalidate defend- 
ant’s application. Lester y. Elliott, 
supra. 

{[b] Right under premature appli- 
cation.—An application by an actual 
settler to purchase school lands, al- 
though premature and rejected, be- 
cause made before the appraisement 
of the land was filed in the office of 
the county clerk, gives him a title 
against one who filed an application 
to purchase it as additional land to 
his home section, invalid because he 
was not an actual settler on his home 
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or before a lease thereon has expired,*4 is premature, 
and confers no rights as against another applicant, 
whose application was made after the land became 
subject to sale and before the premature applica- 
But a premature application 
may be the basis of an award by the commissioner of 
the general land office, where no superior rights have 
been acquired prior to the making of the award.>¢ 
As between rival applicants, the one whose applica- 
tion is first filed in the general land office has the 
better right,°>7 and one who applies to purchase land 
for which another has previously applied has the 
burden of proving either that the prior applicant 
never completed his purchase or that he had in some 
manner forfeited his right before the subsequent ap- 
plication was made.®* Where a person made a series 


tion was acted on.®5 


land. Ford v. Brown, 33 Tex. Civ. A. 
198, 75 SW 893. 

[ec] Affidavit antedating official 
declaration.—Intending purchasers of 
public lands, having made application 
to purchase as required by Vernon 
Sayles Civ. St. Annot. (1914) art 5410, 
have perfected rights to lands, al- 
though their affidavit antedated the 
official declaration that the lands were 
for sale. Stockwell v. Robison, 109 
Tex. 137, 201 SW 1156. 

[ad] Application antedating cancel- 
lation of previous sale.—An applica- 
tion for the purchase of school land, 
made prior to the cancellation of a 
previous sale of land to another, is 
an application to purchase land not 
open to purchase until the previous 
sale is canceled, and no right is ac- 
quired at the time of the filing of the 
application nor prior to the cancella- 
tion. Erp v. Tillman, 103 Tex. 574, 
131 SW 1057 [rev on other grounds 
(Civil A:)° 121 SW.2547].. 

54. Smith v. McLain, 96 Tex. 568, 
74 SW 754; Trevy v. Lowrie, 40 Tex. 
Civ. A. 521, 89 SW 981; Jones v. Loh- 
man, 36 Tex. Civ. A. 418, 81 SW 1002 
{foll Ford v. Brown, 96 Tex. 537, 74 
SW 535]; Valentine v. Sweatt, 34 
Tex. Civ. A. 135, 78 SW 385; Pruitt 
v. Scrivner, (Tex. Civ. A.) 77 SW 976. 

[a] Rule applied although the les- 
see may be ineligible as a purchas- 
er. Pruitt v. Scrivner, (Tex. Civ. A.) 
77 SW 976. 

[b] Land salable notwithstanding 
lease.—An application to purchase 
leased lands will be denied where it 
does not show that under the statute 
the land is subject to sale notwith- 
standing the lease. Coates v. Bush, 
2eTex Civ.,.A.. 139, 56.9W 617. 

[c] Affidavit made before expira- 
tion of lease.—The fact that the affi- 
davit which is to accompany an ap- 
plication to purchase school lands is 
made an hour before a lease of the 
land expires and is available for pur- 
chase does not affect the validity of 
the application. McGee v. Corbin, 
96 Tex. 35, 70 SW 79 [rev (Civ. A.) 
67 SW 1068]. 

{d] Entry before expiration of 
lease.—The fact that one applying 
to purchase additional land made an 
entry upon his home section before 
a lease thereof, made by the com- 
missioner of the land office, had ex- 
pired, and was therefore trespassing, 
is immaterial to the validity of his 
purchase, where, at the time of his 
application, the lease had expired, 
and he was rightfully in possession. 
McGee v. Corbin, 96 Tex. 35, 70 SW 
79 [rev (Civ. A.) 67 SW 1068]. 

[e] Statutory period after expira- 
tion—Under L. (1905) p 160 c¢ 1038 
§ 2, providing that, on cancellation 
of a lease of school or asylum lands, 
the land commissioner shall fix a date 
not less than ninety days after no- 
tice thereof, on and after which ap- 
plication to purchase may be filed, 
and that land shall not be for sale 
until after such date, application to 
purchase filed before the date so 
fixed is void, Fine v. Robison, 102 
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Tex. 4067 118 Sw #126. 

55. Jones v. Lohman, 36 Tex. Civ. 
A. 418, 81 SW 1002 [fol] Ford v. 
Brown, 96 Tex. 537, 74 SW 535 (appr 
Corrigan v. Fitzsimmons, (Civ. A.) 
76 SW 68 [rev on other grounds in 
97 Tex. 595, 80 SW 989])]. 

56. Williams vy. Barnes, (Tex. Civ. 
A.) 99 SW 127; Smith v. Zesch, 30 
Tex. Civ. A. 444, 70 SW 775. -See Pat- 
tone v. Terrell, 96 Tex. 509, 74 SW 


[a] Thus one who has filed pre- 
maturely an application for the pur- 
chase of School land, so that he can- 
not secure a right because the land 
cannot then be bought, has the right 
to make application when the prop- 
er time has arrived, and, under prop- 
er circumstances, this may consist in 
the use for that purpose of the pa- 
pers already prepared and on file and 
the payment already in the proper 
hands. Erp v. Tillman, 103 Tex. 574, 
sib 1057 [rev (Civ. A.) 121 SW 

57. Fellers v. McFatter, 46 Tex. 
Civ. A 335, 101 SW 1065; Stephens v. 
Porter, 29 Tex. Civ. A. 556, 69 SW 423; 
Bell v. Williams, 29 Tex. Civ. A. 109, 
66 SW 1119; Hamilton v. McAuley, 
27 Tex. Civ. A. 256, 65 SW 205; Clack 
v. Hart, 26 Tex. Civ. A. 46, 62 SW 935; 
Faucett v. Sheppard, 24 Tex. Civ. A. 
552, 60 SW 276. See Perez v. Canales, 
69 Tex. 674, 7 SW 507; Coody v. Har- 
ris, 36 Tex. Civ. A. 465, 81 SW 1233, 
31, Tex, Civs-A.' 169, 71 SW 607. But 
see Cox v. Robison, 103 Tex. 354, 127 
SW 806 (holding subsequent applicant 
had superior rights where correct 
field notes on prior application were 
not filed in time). 

[a] Amended application.—Where 
an application for an entire section is 
in effect rejected by the award of 
three quarters thereof to another per- 
son, an “amended application” to pur- 
chase the remaining one quarter dates 
from the time it is filed, and the right 
of the applicant is inferior to that of 
one who filed his application for such 
quarter before the “amended applica- 
tion,” although after the original ap- 


plication. Clack v. Hart, 26 Tex. Civ. 
A. 46, 62 SW 935. 
[b] Fictitious application secures 


no preference, but such application 
will not vitiate a subsequent bona 
fide application by the same appli- 
cant before that made by another, or 
invalidate the patent based thereon. 
Martin v. Brown, 62 Tex. 467. P 

{c] Making second application 
does not thereby abandon or waive 
rights under first application. Per- 
ry v. Rutherford, 39 Tex. Civ. A. 477, 
87 SW 1054. 

{d] Mistake as to basis of right.— 
Where one is qualified to buy land and 
has complied with all the statutory 
requisites and the regulations of the 
land department in making his appli- 
eation his right is not impaired by the 
fact that in his first application he 
made a mistake in stating the ground 
which entitled him to purchase. Rat- 
liff v. Terrell, 97 Tex. 522, 80 SW 600. 
See Weckesser v. Lewis, 35 Tex. Civ. 
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of applications for the same lands in the names of 
different persons, allowing each application to lapse 
for want of payment within the ninety days, and 
thereafter immediately filing a new application, thus 
keeping the lands from market beyond the statutory 
time, and finally he made a new application before 
the expiration of the last ninety days, and a patent 
was issued thereon, a purchaser of this title was 
estopped as against an adverse claimant from set- 
ting up that the prior applications were fictitious, 
and left the land open for purchase upon the applica- 
tion for which the patent issued.®® 
plication proper, with the obligation and oath re- 
quired by law, has been filed, and the first install- 
ment of purchase money paid, the right of applicant 
is fixed, and there is a contract with the state.6° An 


When the ap- 


A. 18, 79 SW 355. 

[e] Failure of prior applicant to 
file required affidavits.— Where appli- 
cant for purchase of land alleged to 
have become vacant by reason of 
abandonment of original’ homestead- 
ers filed only one affidavit as to aban- 
donment instead of two or more as 
required by statute, his claim is de- 
feated as against subsequent appli- 
cant who diligently pursues his 
rights. Anderson v. Robison, (Tex. 
Commn. A.) 267 SW 456. 

[f] Occupancy does not give the 
occupant any advantage over anyone 
who has the right to purchase. Fel- 
lers v. McFatter, 46 Tex. Civ. A. 335, 
101 SW 1065. 

[g] Application in post office.—(1) 
Under Act April 15, 1905 (L. [1905] 
p 159 c 103), providing a scheme for 
selling school lands to the highest 
bidder, requiring persons desiring 
to buy to send bids in envelopes to 
the commissioner of the general land 
office, to remain in the land office 
unopened until the day after that 
named for sale, and to be opened at 
10 o’clock of that day, the award to 
be made to the highest bidder, an 
award so made cannot be set aside, 
and the land awarded to one who had 
sent a bid which did not reach the 
commissioner’s office in time because 
the letter containing it remained in 
the post office, owing to absence of 
an employee of the land office whose 
duty it was to get the mail. Byrne 
v. Robison, 103 Tex. 20, 122 SW 256. 
(2) Petitioner mailed his bid for 
school lands by registered letter as 
required by law, and it reached the 
post office in time to have been taken 
out by the commissioner and to have 
been before him when the bids were 
opened. It was in the post office on 
Friday, the public offices of the state 
were closed on Saturday on account 
of the death of the governor, and on 
Monday, when the bids were opened, 
the bid of another person was the 
only one which had been received. 
It .was ‘held that such person was 
entitled to an award as against the 
petitioner. Hobbs v. Robison, 102 
Tex. 89, 124 SW 89. 


58. Boaz v. Powell, 96 Tex. 3, 69 
SW 976. 
[a] Evidence held sufficient to 


overcome prior applicant’s prima fa- 
cie case. Patrick v. Barnes, (Tex. 
Civ. A.) 163 SW 408. 

[b] Abandonment of claim by fail- 
ure to furnish required affidavits see 
Anderson vy. Robison, (Tex. Commn. 
A.) 267 SW 456. 

59. Monroe Cattle Co. v. Becker, 
IATL eS as SCURITs, BiGvba eduntes 

60. Marshall v. Robison, 109 Tex. 
15, 191 SW 1136; Willoughby v. Long, 
96 Tex. 194, 71 SW 545. [rev (Civ. 
A.) 69 SW 646]; Stoker v. Stoker, 
(Tex. Civ. A.) 254 SW 398; Williams 
v. Barnes, (Civ. A.) 111 SW 432 [mod 
on other grounds 102 Tex. 444, 119 SW 
89 


ik 

[a] Incorrect fleld notes.—A pur- 
chaser placing his application to pur- 
chase state lands with surveyor and 
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application to purchase state lands made on Sunday 
is not void or illegal.®+ 

Relinquishment of possession. Where an appli- 
cant for the purchase of state lands, m possession 
thereof, obeyed a judgment of ouster, and moved off, 
without waiting to be put off by an officer, sueh relin- 
quishment of possession did not constitute an aban- 
donment of the application.®? 

[§ 620] (8) Award. An award of school land by 
the commissioner is prima facie evidence that the 
land was on the market, and that all prerequisites 
to his power to make a valid sale had been met,°? 
and while it remains uncaneceled the award is of it- 
self sufficient to keep the land from being subject to 
a subsequent application.°* One who seeks to over- 
throw the award has the burden of showing affirma- 
tively the lack of power in the commissioner to make 
it;®> but the commissioner’s acceptance of an ap- 
plication to purchase land as an actual settler is not 
conclusive of such settlement, against a subsequent 
applicant.°® Only the state can raise the issue of 
collusion after an. award of school Jands,°* and the 
validity of an award will not be considered in an 
action by the person to whom the land was granted 
for damages against a mere trespasser who exhibits 
no title to the land.°* No express authority is con- 
ferred upon the commissioner of the general land 


office to cancel an award of school lands upon the | 


paying the price acquired an equita- | [1911] 
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ground solely that it was illegally granted,®® but if 
an unauthorized award is made it is merely void, and 
presents no obstacle to a purchase by another ap- 
plicant,’° on whom, however, rests the burden of 
proving the invalidity of the first award.‘ The com- 
missioner has no power to award a part of a section 
upon an application for the whole section.7? Where 
an application to purchase land is refused, it will 
be inferred that such refusal was proper, in the ab- 
sence of evidence to show that the applicant had com- 
plied with all requirements necessary to have the 
land awarded to him;*? but the refusal of the land 
commissioner to sell lands which are subject to sale 
to one who has the right to purchase and has com- 
plied with the law does not deprive the latter of the 
right to the land.’4 : 

[§ 621] (9) Price. Where public school lands 
have been by the commissioner of the general land 
office regularly classified and valued at a certain 
amount per acre on a certain day, and that classifica- 
tion has been regularly entered of record in his of- 
fice, he is not required to sell it at less than that 
price, although “the corrected and revised list of all 
unsold school lands,” which was on said day for- 
warded by him to the county clerk, shows it to be 
valued at a smaller amount per acre.*® An applica- 
tion to purchase land at less than its appraised value 
confers no rights,*® and an award of land at less 


5459). by evidence that it adjoined a section 


ble title, although the field notes re- 
turned were incorrect. Kuykendall v. 
Spiller, (Tex. Civ., A.) 299 SW 522. 
[b] Discussion and application of 
rule.—It is the acceptance of the of- 
fer of the state, and the compliance 
by the applicant to purchase there- 
with, that constitutes him a purchas- 
er of school lands, and not the ac- 
ceptance of his application by the 
land commissioner, and likewise, if 
an applicant has not brought himself 
within the law, the acceptance of his 
application by ‘the commissioner con- 
fers no right upon him. Tillman v. 
Erp, (Civ. A.) 121 SW 547 [rev on 
other grounds 103 Tex. 574, 131 SW 


1057). 

61. Stephens v. Porter, 29 Tex. 
Civ. A. 556, 60 SW 423; Willoughby 
Vv. Townsend, 18 Tex. Civ. A. 724, 45 
Sw 861. 

fa] Filing on Sunday.—An appli- 
cation is not invalidated by the fact 
that it was filed in the general land 
office on a Sunday. Stephens v. 
Porter, 29 Tex. Civ. A. 556, 69 SW 423. 

{b] Affidavit.—The fact that the 
affidavit was made on a Sunday does 
not invalidate the title acquired pur- 
suant to the application. Willoughby 
v. Townsend, (Civ. A.) 51 SW 335 
{rev on other grounds 93 Tex. 80, 53 
SW 581]. 

62. Clack v. Hart, 26 Tex. Civ. A. 
46, 62 SW 935. 

63. Corrigan v. Fitzsimmons, 97 
Tex. 595, 80 SW 989 [rev (Civ. A.) 76 
SW 68]; Hardman vy. Crawford, 95 
Tex. 193, 66 SW 206 [aff (Civ. A.) 63 
SW 659]; Jones v. Wright, (Tex. Civ. 
A.) 92 SW 1010; Hood v. Pursley, 39 
Tex. Civ. A. 475, 87 SW 870; Holt v. 
Cave, 38 Tex. Civ. A. 62, 85 SW 309; 
Stolley v. Lilwall, 38 Tex. Civ. A. 48, 
84 SW 689; Binion v. Harris, 32 Tex. 
Civ. A. 371, 74 SW 580; Landers v. 
Boliver, (Tex. Civ. A.) 73 SW 1075; 
Bell v. ‘Williams, 29)Tex. Civ, A. 109, 
66 SW 1119; Reeves v. Smith, 23 Tex. 
CivieA, 71d; 58 SW 185. See Whitaker 
Vv. McCarty, (Tex. Commn. A.) 221 SW 
945 [rev on other grounds (Civ. A.) 
188 SW 502] (an award of state lands 
to a purchaser or lessee is conclusive, 
except as against the state, that all 
requirements of the law had been 
somp:ied with after the short period 
of limitation prescribed’ by Rev. St. 


Knippa v. Brown, (Tex. Civ. A.) 82 
SW 658. 

[a] As evidence of prior forfei- 
ture.—In an action by a -vendee 
against his vendor to recover a pay- 
ment made on land, the sale of which 
to defendant by the state was claimed 
to have been forfeited, a certified 
copy of an award to a third party 
made subsequent to the sale by de- 
fendant to plaintiff was admissible, 
and raised the presumption that the 
first sale had been forfeited before 
the second was made. Slaughter v. 
Cooper, 56 Tex, Civ. A. 169, 121 SW 

64. Barnes v. ‘Williams, 101 Tex. 
444, 119 SW 89; Carothers v. Rogan, 
96 Sexy Ise Oks ote Alen wy. 
Draper, (Tex. Commn. A.) 254 SW 783 
[rev (Civ. A.) 204 SW 792]; May wv 
Hollingsworth, 35 Tex. Cly2A. 666, $0 
SW 841; Duncan vy. State, 28 Tex. Civ. 
A. 447, 67 SW 908. 

[a] Superiority dependent upon 
date of award.—The superiority of ti- 
tle to public school lands awarded 
to claimant does not depend upon the 
date the land was segregated from 
the public domain and appropriated 
to the public free school fund, but 
upon the date of his award. Allen v. 
Draper, (Tex. Commn. A.) 254 SW 783 
[rev (Civ. A.) 204 SW 792]. 


65. Barnes v. Williams, 102 Tex. 
444, 119 SW 89; Hood v. Pursley, 39 
Mex. “Cive samy AS) 8 (SINE OL Oe) ELOMU Wie 


Cave, 38 Tex. Civ. A. 62, 85 SW 309; 
Landers v. Boliver, (Tex. Civ. A.) 73 
SW 1075; McBane v. Angle, 29 Tex. 
Civ. A. 594, 69 SW 4838; Davis v. Mc- 
Cauley, 28 Tex. Civ. A. 211,, 66 SW 


1124. 

[a] Proof that lease had been 
previously executed for a period of 
time sufficient to embrace the award, 
without showing that at the date of 
the award the lease was not subject 
to forfeiture and had not been waived, 
is not sufficient. Jones v. Wright, 98 
Tex. 457, 84 SW 1053; Hood v. Purs- 
ley, 39 Tex. Civ. A. 475, 87 SW 870; 
Davis v. Tillar, 32 Tex. Civ. A. 3838, 
74 SW 921. 

{b] Evidence held insufficient.— 
The commissioner of the general land 
office having awarded land to one as 
detached land, the presumption that 
it was then detached is not overcome 


But see | 


which three years after was public 
land, as the section may previously 
have been sold under some act, and 
afterward forfeited to the _ state. 
Shaver v. Tinsley, 16 Tex. Civ. A. 369, 
40 SW 1042. 

66. Franklin v. Kerlin, 32 Tex. Civ. 
A. 380, 74 SW .592 [foll Borchers v. 
Mead, 17 Tex. Civ. A. 32, 43 SW 300; 
Hitson v. Glascock, 2 Tex. Civ. A. 617, 
21 SW 710; Metzler v. Johnson, 1 
Tex. Civ. A. 137, 20 SW 1116]. 

67. May v. Hollingsworth, 35 Tex. 
Civ. A. 665, 80 SW 841. 

68. Forst v. Rothe, (Tex. Civ. A.) 
66 SW 575. 

69. Smithers v. Lowrance, 100 Tex. 
77, 93 SW 1064 {rev (Civ. A.) 91 SW 
606] (holding that, on an issue as to 
the validity of a purchase of school 
lands, evidence that the commission- 
er of the general land office canceled 
the awards to the purchaser, and evi- 
dence of the indorsements on the file 
wrappers of his applications showing 
that they had been marked ‘‘can- 
celed’? was inadmissible). 

fa] Cancellation a judicial act.— 
The commissioner of the land office 
cannot cancel an award to a pur- 
chaser of school land, that being a 
judicial act, authority for which is 
vested in the courts and not in him. 
Trimble v. Burroughs, 52 Tex. Civ. 
Ax 266, 113° SW-551: 


70. Smithers v. Lowrance, 100 Tex. 
sowie SW 1064 [rev (Civ. A.) 91 SW 
71. Smithers v. Lowrance, supra 


(the burden of proof cannot be shift- 
ed by the unauthorized action of the 
commissioner of the land office in can- 
celing the first award, and awarding 
the land to another person). 

72. Clack v. Hart, 26 Tex. Civ. A. 
46, 62 SW 935. 

[a] Rule applied.—Where one ap- 
plied for an entire section, an award 
of three quarters of a section to an- 
other amounted in law to a rejection 
of the application. Clack v. Hart, 26 
Tex. Civ. A. 46, 62 SW 935. 

73. Forst v. Rothe, (Tex. Civ. A.)’ 
66 SW _ 575. 

74. Watts v. Wheeler, 10 Tex. Civ. 
A. 117, 30 SW 297. 

75. Wilson v. Smith, (Tex. Civ. A.) 
82 SW 818. 

Erp v. Tillman, 103 Tex. 574, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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than the appraised price has been held void.77 
one to whom land was awarded has good title, al- 
though his application and the obligation first filed 
stated the price as less than the appraised price, 
where before the award was made an obligation for 
the proper amount was filed and the error in the ap- 
A reduction in the valuation 
of land authorizes an award of the same to one who 
applied for it at the lower price before the redue- 
Where an application for school land is ae- 
cepted by the commissioner of the general land of- 
fice, and the land awarded to applicant, the presump- 
tion is that it has been elassified as applied for and 


plication corrected.7§ 


tion. 4° 


appraised at the price offered.®° 


[§ 622] (10) Settlement and Occupancy.*! 


181 SW 1057 [rev on other grounds 
(Civ. A.) 121 SW 547]; Nard v. Bak- 
er, 2h atex., Cive A. 461, 66:.SiW) 30.65 
Bowerman v. Pope, 25 Tex. Civ. A. 
MOM Ole SIWi33 0; ToiSIWw 093% 

{a] Rule applied.—Where an ap- 
plication for the purchase of school 
land appraised at three dollars per 
acre was not acted on until after the 
commissioner had reappraised the 
land at five dollars per acre, a sale 
to applicant at three dollars per acre 
was not a sale in compliance with the 
law. Erp v. Tillman, 103 Tex. 574, 
131 SW 1057 [rev on other grounds 
(Civ.. A.) 121 SW 547]. 

77. EXrp v. Robison, 106 Tex. 1438, 
155 SW 180, 157 SW 1160; Nard v. 
Baker, 27 Tex. Civ. A. 461, 66 SW 306. 

78. Faucett v. Sheppard, 33 Tex. 

Civ. A. 64, 75 SW 538. 
Threadgill v. Butler, 33 Tex. 
Civ. A. 347, 77 SW 43 [foll Steward v. 
Wagley, (Tex. Civ. A.) 68 SW 297 
(foll Hazelwood v. Rogan, 95 Tex. 
295, 67 SW’ 80 [overr Gracey v. 
Hendrix, 938 Tex. 26, 51 SW 846 (rev 
(Text Civ. Av) 50°SW 137) 7)4. 

{a] Reappraisement of land “on 
the market.”—Where a person filed 
an application to purchase a certain 
tract of school land at less than the 

appraised price, and it was awarded 
* to him, although improperly, the fact 
that the commissioner of the general 
land office a few days later approved 
a reappraisement at a lower price of 
all school lands in the county “which 
appeared on the market” did not con- 
stitute a reappraisement of the land 
so awarded. Bowerman v. Pope, 25 
Mex iCiv. eA. 79, 61° SW °330, Tb Sw 
1093. 

80. Smithers v. Lowrance, 100 Tex. 
77, 93 SW 1064 [rev (Civ. A.) 91 SW 
606). 

81. Forfeiture for failure to reside 
on and improve land see infra § 625. 

82. Brown v. Brown, 62 Tex. Civ. 
A. 308, 132 SW 887; Bourn v. Robin- 
son, (Tex. Civ. A.) 107 SW 873. And 
see cases infra this section. 

Son) loutkin Band, ete: Co. v. Ter- 
reli, 100 Tex. 406, 100 SW 134; Good 
v. Terrell, 100 Tex. 275, 98 SW 641. 

{a] Condition applicable to sale 
of lands to purchaser of timber after 
timber removed.—Lufkin Land, etc., 
Co. v. Terrell, 100 Tex. 406, 100 SW 


134. 

{b] Settlement in tent.—In tres- 
pass to try title to certain school 
land, an instruction that a valid set- 
tlement on such lands for the pur- 
pose of purchasing the same might 
be made in a tent was improper, as 
tending to lead the jury to believe 
that settlement in a tent was a _com- 
pliance with the law. State v. Haley, 
(Tex. Civ. A.) 142 SW 1008. 

fc] To constitute a settlement 
within the contemplation of the law, 
the intention to settle must exist, ac- 
companied by such acts as show a 
consummation of that intention with- 
in the period fixed by the statute. 
State v. Strain, (Tex. Civ. A.) 25 SW 
1008. 

{[d] Circumstances amounting to 
actual settlement see State v. Swen- 
gon, (Tex. Civ. A.) 26 SW 234. 


PUBLIC LANDS 


But 


The 


[e] Circumstances not amounting 
to actual settlement see Swenson v. 
State, (Tex. Civ. A.) 26 SW 237. 

[f] Purchaser of timber.—(1) Un- 
der Acts 27th Leg. (1901) ¢ 125, an 
award of the timber on public lands 
earried with it the right of purchase 
of the land within five years if the 
timber was not sooner removed on 
condition of actual settlement. In 
1907 the requirement as to actual set- 
tlement was abrogated. It was held 
that plaintiff, to whom the timber 
was awarded under such act, and who 
within the five-year period, but after 
1907, was awarded the land without 
the condition of actual settlement, 
was entitled to the same as against a 
previous purchaser of other public 
Jands whose conveyance, made in 
1906, erroneously included the lands 
acquired by plaintiff. Kirby v. Conn, 
109 Tex. 540, 212 SW 469 [aff (Civ. 
A.) 156 SW 232]. See Hooks v. Kir- 
by, 58 Tex. Civ. A. 335, 124 SW 156 
(construing Acts [1901] p 296 ¢ 125, 
and Acts [1895] p 68 c 47 § 16). (2) 
Under Acts 27th Leg. c 125, a pur- 
chaser of timber with the right to 
purchase the land within five years 
had a vested right when the state 
accepted his application to purchase 
the timber and he had complied with 
the terms of purchase, which right 
was not affected by the act of 1907, 
which relieved those having such pur- 
chase rights from complying with 
the requirement of actual settlement. 
Kirby v. Conn, (Tex. Civ. A.) 156 SW 
232 [aff 109 Tex. 540, 212 SW 469]. 

{g] Under Act of 1883 (1) an ac- 
tual settlement upon the deaf and 
dumb asylum land involved, within 
six months from the date of purchase, 
was a condition precedent to the ac- 
quisition of title. State v. Strain, 
(Tex. Civ. A.) 25 SW 1003. (2) Soa 
purchaser had the right to sell after 
making his first payment without 
having settled on the land, and it was 
sufficient if his assignee settled with- 
in six months. State v. Palin, (Tex. 
Civ. A.) 25 SW 820 [foll; Chancey v. 
State, 84 Tex. 529, 19 SW 706]. 

84 Anthony v. Ball, (Tex.) 183 
SW 1142; Jones v. Terrell, 100 Tex. 
410, 100 SW 136 (under Gen. L. [1905] 
ec 103 § 4, a sale was properly can- 
celed where proof was not filed with- 
in such time). 

[a] Settlement after ninety days, 
although within one hundred and 
twenty days, is insufficient. Suares 
v. Terrell, 100 Tex. 315, 99 SW 541. 

{b] Additional land.—(1) One 
who purchases land as additional to 
his own private land is not required 
to make an affidavit of settlement 
(Hvans v. Terrell, 101 Tex. 167, 105 
SW 490) (2) but he is required to 
make such settlement (Evans v. 
Terrell, 101 Tex. 167, 105 SW 490). 

85. Redwine v. Hudman, 104 Tex. 
21, 133 SW 426; Logan v. Curry, 95 
Tex, 664, 69 SW 129; Strickel v. 
Turberville, 28 Tex. Civ. A. 469, 67 
Sw 1058. 

[a] Temporary. absence.—Where 
a purchaser of school land left the 
land, and went to another state to 
visit her parents and for medical 
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policy of the state in the disposition of its school 
lands is to sell to those only who will actually settle 
on them and occupy them as homes,*? and where 
lands are awarded to one who is not an actual settler 
thereon, he must settle on his home tract within 
ninety days after the award,** and file in the land 
office proof of his settlement within thirty days aft- 
er the expiration of such ninety days.84 A purchas- 
er of school land must also reside upon it as a home 
for three consecutive years next, succeeding the date 
of his purchase,*° and make proof of such residence 
and occupancy to the commissioner by affidavit cor- 
roborated by the affidavits of three disinterested and 
credible persons, to be certified by some officer au- 
thorized to administer oaths.%° 


On the making of 


treatment, and was detained three 

months by ill health, and where she 

improved the land, and on going 

away put other persons in charge of 
her house, leaving in their care her 

property, and reserving a part of the 

house for her own use, there was no 

failure to reside on the land, as re- 

quired by law. Bustin v. Robison, 

102 Tex. 526, 119 SW 1140. 

[b] Occupancy by husband and 
wife.—A contract by a husband for 
the purchase of state school land isa 
community obligation through which 
the wife acquires a half interest in 
the land, and she, as well as the hus- 
band, is a purchaser within the stat- 
ute, and, in determining whether the 
land has been settled on and occupied 
in accordance with the law, the joint 
acts of the husband and wife must be 
considered. Ericksen v. McWhorter, 
62 Tex. Civ. A. 295, 132 SW 847 (hold- 
ing erroneous an instruction unduly 
emphasizing the necessity of the hus- 
band’s personal occupancy, and in ex- 
cluding a consideration of the acts 
of the wife). 

[c] Occupancy by proxy.—A pur- 
chaser of state school land may not 
fulfill the conditions of settlement 
and occupancy by proxy. Ericksen v. 
McWhorter, 62 Tex. Civ. A. 295, 132 
SW 847. 

{d] Particular statutes construed. 
—The act of 1907, requiring purchas- 
ers of school land to reside in person 
continuously on the land, added noth- 
ing to the requirements of the former 
statute which required purchasers to 
reside on the land as a home for three 
consecutive years after their pur- 
chase, except that it repealed the per- 
mit to reside elsewhere six months in 
each year for the purposes specified. 
State v. Davidson, 63 Tex. Civ: A. 305, 
132 SW 520. 

[e] Evidence held inadmissible.— 
On an issue concerning the residence 
of an entryman on school land, and 
his transferee, evidence as to where 
they resided during the time in ques- 
tion was inadmissible. Chambers v. 
Rawls, (Tex. Civ. A.) 158 SW 208. 

[f] Evidence held sufficient: (1) 
To support a finding that a purchas- 
er of school lands purchased and set- 
tled on land in good faith. State v. 
Davidson, 638 Tex. Civ. A. 305, 132 Sw 
520. (2) To sustain findings that de- 
fendant purchaser did not actually 
settle free school land within ninety 
days after its award to him,.as re- 
quired, and did not reside thereon 
continuously for three years after ac- 
tual settlement. Nations vy. Miller, 
(Tex. Civ. A.) 212 SW 742. 


86. Logan v. Curry, 95 Tex. 664, 69 
SW 129. 
[a] Copy of original affidavit on 


file in the land office is admissible in 
evidence to establish compliance with 
the law in making proof of occupancy 
and filing the affidavit. McGrew vy. 
Wilson, (Tex. Civ. A.) 57 SW 638. 
{[b] Failure to file affidavit of set- 
tlement does not authorize forfeiture 
of leased lands purchased from the 
state under Acts 29th Leg. c 103 § 5. 
Atchison v. Hanna, 107 Tex. 64, 174 
SW 279 [aff (Civ. A.) 141 SW 190]. 
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such proof it is the duty of the commissioner to is- 
sue a certificate of oecupancy,®? which is conclusive 
as to the question of settlement and occupancy,*® 
except possibly as against the state,*® or one who has 
a prior equity,®® and is not subject to collateral at- 
The commissioner cannot, 
certificate, reverse his decision to the prejudice of 
the certificate holder because of an error on his part 
as to the sufficiency of the proof of occupancy ;°? 
but an applicant to-purchase public lands, whose ap- 
plication is made before a prior applicant has made 
his proofs of occupancy and become entitled to a 
certificate, may litigate the question of such prior 
applicant’s actual oecupaney, although the latter’s 
proofs have been accepted by the land commission- 
A purchaser of “additional lands” is not re- 
quired to settle on such land,®* but his settlement 
It is, however, nec- 
essary, that an owner of patented land or his vendee 


taek.® 


er.?2 


on his home tract is sufficient.°° 


87. Logan v. Curry, 95 Tex. 664, 69 
SW 129; Strickel v. Turberville, 28 
Tex. Civ. A. 469, 67 SW 1058. 

88. Logan v. Curry, 95 Tex. 664, 
69 SW.129 [rev (Civ. A.) 66 SW 81, 
and foll State v. Hughes, (Tex. Civ. 
A.) 79 SW 608]; Harper y. Dodd, 30 
Tex.,Civ. A. 287, 70 SW 223; Pardue 
v. White, 21 Tex. Civ. A. 121, 50 SW 
5 


hls 

fa] Thus one applying for land 
after a certificate of occupancy has 
issued to another cannot controvert 
the fact of occupancy. Smith v. Mc- 
Clain, 39 Tex. Civ. A. 152, 87 SW 212 
[foll Logan yv. Curry, 95 Tex. 664, 69 
SW 129 (rev (Civ. A.) 66 SW 81)]. 

[b] Showing forfeiture.—Where 
the commissioner has not declared a 
forfeiture by reason of an abandon- 
ment of a settlement, and a certifi- 
cate has been issued to the settler, a 
subsequent applicant to purchase the 
Jand cannot show that the prior pur- 
chase was forfeited by reason of an 
abandonment. Lamkin v. Matsler, 32 
Tex. Civ. A. 218, 73 SW 970. 

[ce] Additional section.—A certifi- 
cate of occupancy issued by the com- 
missioner of the general land office, 
covering a home section of school 
land, concludes the question of oc- 
cupancy as affecting the settler’s 
right to an additional section. Zet- 
tlemeyer v. Shuler, 52 Tex. Civ. A. 
648, 115 SW 78. 

{d] Admissibility in evidence.— 
There is no merit in a contention that 
a certificate of proof of occupancy 
is inadmissible in evidence because 
it is ex parte and hearsay, and does 
not appear to be a certificate of facts 
contained in the records of the office 
of the commissioner. Strickel  v. 
Turberville, 28 Tex. Civ. A. 469, 67 
SW 1058 [dist Hamilton v. McAuley, 
27 Tex. Civ. A. 256, 65 SW 205]; Fish- 
er v. Ullman, 8 Tex. Civ. A, 322, 22 
SW 523. 

[e] Collusion, nonsettlement, or 
lack of intention.—(1) The certificate 
of proof of occupancy cannot be gone 
back of to show collusion (De Shazo 
v. Bubank, (Tex. Civ. A.) 191 SW. 369 
{rey on other grounds (Commn. A.) 
922 SW 976]; Wright v. Bott, (Tex. 
Civ. A.) 168 SW 360), (2) nonsettle- 
ment (Wright v. Bott, (Tex. Civ. A.) 
163 SW 360), (3) or lack of intention 
to settle (Wright v. Bott, (Tex. Civ. 
A.) 1683 SW 360). But see Lefevre v. 
Jackson, (Tex. Civ. A.) 185 SW 212 
(holding that the certificate is not 
conclusive as to the purchaser’s bona 
fides in settling upon the land). (4) 
Where applicant for school lands 
makes the affidavit required by a pur- 
chaser, and the commissioner accepts 
it and issues a certificate, he is with- 
out power to cancel the sale because 
of collusion. Mitchell v. Robison, 103 
Tex. 642, 132 SW 465. 

89. See Wright v. Bott, (Tex. Civ. 
A.) 163 SW 360 (a certificate of proof 
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after issuing a 


state.°® 


of occupancy of public school land 
does not establish a clear and perfect 
title which it is beyond the power of 
the state to cancel); State v. Hughes, 
(Tex. Civ. A.) 79 SW 608 (where it 
was contended on behalf of the state 
that such certificate should not be 
held to cut off the right of the state 
to attack such a sale on the ground 
of fraud, and the court, while ap- 
parently considering that this might 
be true, deemed it unnecessary to de- 
cide the point for the reason that the 
facts set up in the petition of the 
state did not necessarily lead to the 
conclusion that fraud was committed 
in procuring the certificate). 

90. Barnes v. Williams, 102 Tex. 
444,119 SW 89 [rev (Civ. A.) 111 SW 
432, and expl Logan v. Curry, 95 Tex. 
664, 69 SW 129]. 

91. Logan v. Curry, 95 Tex. 664, 
69 SW 129 [rev (Civ. A.) 66 SW 81]; 
De Shazo v. Eubank, (Tex. Commn. 
A.) 222 SW 976. 

92. Mitchell v. Robison, 103 Tex. 
642, 182 SW 465; Smith v. McClain, 
39 “Tex. Civ. A. 152,87 SW 212: 

93. Patrick v. Barnes, (Tex. Civ. 
A.) 163 SW 408; Gilmore v. Lock- 
wood, 57 Tex. Civ. A. 616, 124 SW 
111; Forrester v. Berry, 35 Tex. Civ. 
A. 175, 79 SW 591; White v. Watson, 
34 Tex. Civ. A. 169, 78 SW 237. See 
Williams v. Barnes, (Civ. A.) 111 SW 
432 [rev on other grounds 102 Tex. 
444, 119 SW 89]; May v. Hollings- 
worth, 32 Tex. Civ. A. 245, 74 SW 592 
{foll Lamkin v. Matsler, 32 Tex. Civ. 
A. 218, 73 SW 970]. 

[a] Rule applied.—(1) As against 
one claiming public land under set- 
tlement and application to purchase, 
a certificate of occupancy issued by 
the commissioner of the general land 
office to others after his rights ac- 
crued, and after ‘he commenced action 
against them for the land, is not con- 
clusive. May v. Hollingsworth, 32 
Tex. Civ. A. 245, 74 SW 592; Lamkin 
v. Matsler, 32 Tex. Civ. A. 218, 73 SW 
970. (2) So a certificate of three 
years’ occupancy of school lands is 
not conclusive as against a claimant 
whose rights had their incipiency 
prior to the issuance of the certifi- 
eate. Gilmore v. Lockwood, 57 Tex. 
Civit Ag 616) T24 SW Tet G3) The 
certificate, if given before an inter- 
vening application, is conclusive, but 
if given after such application is re- 
buttable if it has any probative force, 
and, if given after the commissioner 
is deprived of power to determine the 
question of settlement, the question 
is for the courts. Patrick v. Barnes, 
(Tex. Civ. A.) 163 SW 408. (4) Such 
certificate determines the status of 
the sale so conclusively as to pre- 
clude subsequent purchasers so long 
as the state allows it to stand; but it 
is not conclusive against a _ prior 
claimant, who did not seek to assert 
rights by law until after issue of the 
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who has applied to purchase other lands from the 
state should continuously reside on such patented 
land or some portion of the land applied for, for 
three years after the application to purchase the 
additional land is made, failing in which the addi- 
tional lands applied for are forfeited.®® 
[§ 623] (11) Substitution of Purchaser. 
chaser of public land may sell it at any time after 
the sale is effected,?’ and in such ease the vendee 
must file his own obligation with the land commis- 
sioner, together with the transfer from the original 
purchaser and also an affidavit, where three years’ 
residence has not already been had on the land, stat- 
ing that he desires to purchase the land for a home, 
and that he has settled thereon, in which case the 
obligation of the original purchaser is canceled and 
the vendee becomes a purchaser direct from the 
The statute allowing a substitution of pur- 
chasers has in view the substitution of one actual 


A pur- 


certificate. Barnes v. Williams, 102 
Tex. 444, 119 SW 89 [mod (Civ. A.) 
111 SW 432, and exp] Logan y. Curry, 
95 Tex. 664, 69 SW 129]. 

94. Spence v. Mitchell, 96 Tex. 43, 
70 SW 73 [aff (Civ. A.) 67 SW 180]; 
Dabbs v. Rothe, 25 Tex. Civ. A. 201, 60 
SW 811. 

95. Dabbs v. Rothe, 25 Tex. Civ. 
A. 201, 60 SW 811: Watts v. Wheeler, 
10) Tex: (Civ yA 174930" SWZ Or sat 
see Zettlemeyer v. Shuler, 52 Tex. 
Civ. A. 648, 115 SW 78 (holding that, 
under Acts 29th Leg. p 163 c 103 § 6, 
a school land purchaser is not bound 
to occupy either a home section of 
school land nor an additional section 
for three years after purchase of the 
additional section). 

96. McKnight v. Clark, 24 Tex. 
Civ, A. 89, 58 SW 146 (holding resi- 
dence prior to the application inef- 
fective to prevent forfeiture). 

97. See infra §>631. 

98. Perry v. Martin, (Tex. Civ. A.) 
180 SW 1148; Brown v. Brown, 62 
Tex. Civ. A. 308, 132 SW 887; Dugat 
v. Means, (Tex. Civ. A.) 91 SW 363; 
Perry v. Rutherford, 39 Tex. Civ. A. 
477, 87 SW 1054; Smith v. Coble, 39 
Tex. (CivigA.j243,.8T SWel 20s gohns 
son v. Bibb, 32 Tex. Civ. A. 471, 75 
SW 71. See Lee v. Green, 24 Tex. Civ. 
A. 109, 58 SW 196, 847 (although 
under the act of 1879, as amend- 
ed by the act of 1881, there might 
be such a_ substitution, the title 
of a subsequent vendee was. not 
forfeited by a failure so to proceed). 

{a] Facts not warranting substi- 
tution.—One cannot recover land as 
a substituted purchaser where he has. 
done nothing to comply with the stat- 
ute and has merely a quitclaim deed 
from the widow of the original pur- 
chaser, who had abandoned her hus- 
band and the land when he had lived 
on it only a year, shortly after which 
the husband sold it to another, who 
fully complied with the law as as- 
signee of such original purchaser, 
and has since remained in possession. 
Leet v. Means, (Tex. Civ. A.) 91 SW 


63. 

[b] Failure to make substitution 
does not forfeit vendee’s title. Payne 
v. Cox, (Civ. A.) 143 SW 3836 [aff 107 
Tex. 115, 174 SW 817]; Lee v. Green, 
24 Tex. Civ. A. 109, 58 SW 196, 847. 
See Hollis v. Myers, (Tex: Civ. A.) 
179 SW 57 (failure to file conveyance 
by purchaser of public land in gen- 
eral land office does not affect gran- 
tee’s title, and if original purchaser 
obtains a patent, the legal title in- 
ures to the benefit of his grantee). 

.[e] Admissibility of evidence on 
issue of good faith in settlement see 


Erickson v. McWhorter, (Tex. Civ. 
A.) 143 SW 245. 
[d] Commissioner’s refusal to 


handle transfer papers.—-(1) Where 
a purchaser of school land conveyed 
his rights to C and both complied 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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settler for another actual settler ;9® but the process 
of substitution creates a new and original relation, 
so that the substituted purchaser, being an actual 
settler and having complied with the requirements 
of the statute, is entitled to stand as an original pur- 
t The substituted pur- 
chaser acquires all the rights of the original pur- 
chaser,* and is not required to make the first pay- 
ment as in the case of an original purchaser,? but 
is entitled to the benefit of the original cash pay- 
The substitution of 
a purchaser renders immaterial any invalidity in the 
original or prior substituted sales.® 
of state school land has been made to a purchaser 
who in good faith has actually settled thereon, in- 
tending it as a home, the right of such purchaser’s 
transferee, who likewise becomes an actual settler 
in good faith intending to make it his home, is not 
forfeited by his failure to have his transaction re- 
corded in the county where the land lies, as provided 


chaser direct from the state. 


ment made by his assignor. 


by the statute.® 
[§ 624] (12) Validity of Sales. 


The adoption of 


PUBLIC LANDS 


Where a sale 
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a condition precedent essential to the validity of a 
sale of school lands.?~ A sale of school lands is pre- 
sumed to be regular,’ and a person attacking the 
sale has the burden of overcoming this presumption 
by appropriate evidence showing a lack of power in 
the commissioner to make the award.® 
as to the validity of a sale of school land, a purchas- 
er, when he has shown the award to him, should be 
permitted to show that he continued to pay interest 
and reside on the land as required by law.!° Where 
lands not in fact isolated and detached sections were 
sold as such, the sale was invalid,!! and could not be 
sustained on the ground that the purchaser was 
qualified to purchase as an actual settler, where his 
application was not placed upon that ground.?? 

What law governs. 
of the sale of state lands, the law in force at the 
time of the sale governs.?3 

[§ 625] (18) Forfeiture—(a) For Failure To 
Reside on and Improve.!* 


On an issue 


In determining the validity 


A purchaser, who fails 


to reside on and improve the land purchased, 


rules and regulations by the commissioner was not 


with the law relative to occupancy, 
the land commissioner’s refusal to 
accept the affidavit of transfer and 
C’s purchase money obligations did 
not affect the rights of the parties 
nor authorize a forfeiture of the pur- 
chase and an award of the land to 
another. Chambers v. Rawls, (Tex. 
Civ. A.) 158 SW 208. (2) Where the 
land commissioner jrefused to file 
transfer papers on a transfer of a 
school land entry, the transferee was 
not required to take steps to compel 
the transfer, the right of substitution 
not being dependent on the filing and 
retention by the tommissioner of the 
documents. Chambers v. Rawls, su- 


ra. 
a [e] Failure to deposit obligation. 
—Failure of a substituted purchaser 
of public free schoo] lands to deposit 
with the proper officer his obligation 
to pay in lieu of his vendor’s, as re- 
quired by statute, does not operate 
ipso facto as forfeiture of title. 
Schauer v. Schauer, (Tex. Civ. A.) 185 
SW 653. 

99. Spence v. Mitchell, 96 Tex. 43, 
70 SW 73 [aff (Tex. Civ. A.) 67 SW 
180, and appr Reininger v. Pannell, 
(Tex. Civ. A.) 101 SW 816] (holding 
that a sale to one not an actual settler 
was void); Busk v. Lowrie, 86 Tex. 
128, 23° SW) 983; *Dugat v. Means, 
(Tex. Civ. A.) 91 SW 363. , 

[a] Words “actual settlement” in 
Vernon’s Sayles Civ. St. Annot. (1914) 
art 5436, do not require the purchas- 
er’s continuous and unbroken per- 
sonal presence upon the land, but 
merely mean that the settlement 
must be by the purchaser, and not 
his agent or proxy, and that it must 
be actual, and not constructive or 
virtual. Eriksen v. McWhorter, 108 
Tex. 390, 194 SW 588 [rev (Civ. A.) 
151 SW 624]. 

[b] Actual settlement on land by 
vendee (1) for the remainder of the 
three years is necessary to give him 
any rights therein, and his settlement 
on an adjoining tract of school land 
then owned by him is insufficient 
(Briksen v. McWhorter, 108 Tex. 390, 
194 SW 588 [rev (Civ. A.) 151 SW 


624]; Hardman vy. Crawford, 95 Tex. 
193, 66 SW 206 [aff (Civ. A.) 63 
SW 6591), (2) and his settlement on 


an adjoining tract of school land then 
owned by him is insufficient (Hard- 
man v. Crawford, supra). 

{c] Sufficiency of settlement.— 
The court cannot say as matter of law 
that a substituted purchaser of school 
Jands did not make sufficient settle- 
ment thereon under Vernon’s Sayles 
Civ St. Annot. (1914) art 5436, where 
he did: not personally go on land for 
two months and did not reside there 
continuously thereafter, but his wife 


did reside continuausly thereon, and 
the jury’s finding is conclusive. 
Eriksen v. McWhorter, 108 Tex. 390, 
aie 588 [rev (Civ. A.) 151 SW 

1. Johnson v. Bibb, 32 Tex. Civ. 
A. 471, 75 SW 71 [appr Reininger v. 
Pannell, 46 Tex. Civ. A. 137, 101 SW 
816]. See Clark v. Altizer, (Tex. Civ. 
A.) 145 SW 1041 (a transaction re- 
leasing the original purchaser of 
school lands and awarding the same 
lands to his purchaser is not against 


public policy). 

2. Thomas v. Wolfe, 16 Tex. Civ. 
A. 22, 40 SW 182. See Davis v. Yates, 
63 Tex. Civ. A. 6, 133 SW 281 (pur- 
chaser occupies by substitution the 
position of an original purchaser, but 
he takes subject to any right to the 
land that intervened between the 
award and his purchase). 

3. Johnson v. Bibb, 32 Tex. Civ. 
Ae ATG UD SW Te 

4 Reininger v. Pannell, 46 Tex. 
Civ. A. 137, 101 SW 816. 

5. Goodwin v. Koonce, 62 Tex. Civ. 
A. 161, 130 SW 620; Reininger v. 
Pannell, 46 Tex. Civ. A. 137, 101 SW 
$16; Johnson v. Bibb, 32 Tex. Civ. A. 
471, 75 SW 71. See Fitzhugh v. John- 
son, 62 Tex. Civ. A. 626, 133 SW 913 
[rev on other grounds 105 Tex. 318, 
148 SW 286]; Thomas v. Wolfe, 16 
Tex. Civ. A. 22, 40 SW 182. 

6. Smith v. Coble, 39 Tex. Civ. A. 
243, 87 SW 170 (so holding on the 
ground that such defect is in the na- 
ture of an irregularity only). 

[a] Collusion.—Where defendant 
acted in 
buy public school lands for such 
other from the occupant, the attempt- 
ed transfer by the occupant to de- 
fendant was not authorized by Rev. 
St. (1911) art 5436, but was plainly 
forbidden, and defendant acquired no 
title to the lands, the only right ac- 
quired under a transfer authorized by 
the statute being that of substitution, 
expressly denied to defendant. 
Schauer v. Schauer, 110 Tex. 257, 219 
Sw 195 [rev (Civ. A.) 202 SW 1010]. 

7. West v. Terrell, 96 Tex. 548, 74 
SW 903. 

[a] Power of commissioner.—A 
commissioner of a land office had no 
power or authority to issue a patent 
to any part of the schvol land in sat- 
isfaction of a private certificate, and 
in so far as he attempted to do so his 
act was void. Allen v. Draper, (Tex. 
Commn, A.) 254 SW 783 [rev (Civ. A.) 
204 SW 792]. J 

8 Gulf Production Co. v. State, 
(Tex. Civ. A.) 231 SW 124; Smith v. 
Hughes, 39 Tex. Civ. A. 113, 86 SW 
936. 

9. Jones v. Wright, 98 Tex. 457, 
84 SW 1053 [rev (Civ. A.) 81 SW 


collusion with another to j 


forfeits the land'® and all payments made there- 


569]; Gulf Production Co. v. State, 
(Tex. Civ. A.) 231 SW 124; Smith v. 
yes 39 Tex. Civ. A. 113, 86 SW 

[a] 
action, 
Gulf Production Co. v. State, 
Civ. A.) 230)/Siwe 124: 

[b] Evidence held insufficient.— 
Where the state land commissioner 
was authorized by the law in force 
at the time of defendant’s purchase 
to sell leased state land with the con- 
sent of the lessee, evidence that the 
land in question was subject to an 
existing lease when defendant pur- 
chased it, in the absence of proof that 
defendant’s possession had been dis- 
turbed, except by plaintiff, was insuf- 
ficient to show the invalidity of the 
sale to defendant. Jones v. Wright. 
98 Tex. 457, 84 SW 1053 [rev (Civ. A.) 
81 SW 569]. 

100 
1 


Thus, where the state brings 
the burden is on the state. 
(Tex. 


10. Smithers v. Lowrance, 
Tex. 77, 93 SW 1064 [rev (Civ. A.) 9 
SW 606]. 

11. Burnam vy. Terrell, 97 Tex. 309, 
78 SW 500 (holding further that the 
sale of two sections of public land 
as isolated when they are in fact con- 
nected by a third section is not ren- 
dered valid by the subsequent invalid 
sale of the connecting section). 

[a] Determination of commission- 
er of the general land office as to 
whether sections are isolated is a 
ministerial, not a judicial, act, and is 
not conclusive on the matter. Burn- 
am v. Terrell, 97 Tex. 309, 78 SW 500. 

12. Burnam! vy. Terrell, 97 ‘Tex. 
309, 78 SW 500. 

13. State v. Houston Oil Co., (Tex. 
Civ. A.) 194 SW 422. 

14. Settlement and 
generally see supra § 622. 

15. Schauer v. Schauer, 110 Tex. 
257, 219 SW 195 [rev (Civ. A.) 1202 
SW 1010]; Gaddes v. Terrell, 101 
Tex. 574, 110 SW 429; Adams v. Ter- 
rell, 101 Tex. 331, 107 SW 537; Evans 
v. Terrell, 101 Tex. 167, 105 SW 490; 
Slaughter v. Terrell, 100 Tex. 600, 102 
SW 399; Andrus v. Davis, 99 Tex. 
303, 89 SW 772; State v. Opperman, 
74 Tex. 136, 11 SW 1076; De Shazo v. 
Eubank, (Tex. Commn. A.) 222 SW 
976 [rev (Civ. A.) 191 SW 369]; Lane 
v. Samora, (Tex. Civ. A.) 136 SW 818; 
Lefevre v. Jackson, (Tex. Civ. A.) 
135 SW 212; Williams v. Keith, (Tex. 
Civ. A.) 111 SW 1056, 112 SW 948; 
Overfelt v. Vinson, (Tex. Civ. A.) 103 
SW 1189; Witcher v. Wiles, 33 Tex. 
Civ. A. 69, 75 SW 889; Hardman v. 
Crawford, (Tex. Civ. A.) 63 SW 659, 
64 SW 9388 [aff 95 Tex. 193, 66 SW 
206]; O’Keefe v. McPherson, 25 Tex. 
Civ Ay 313).61SW..6343_ Patirath Sv. 
State, 2 Tex. Civ, A: 1387; 21 SW 159. 


occupancy 
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on,® and the land becomes subject to resale!* without 
any action on the part of the commissioner of the gen- 
eral land office,tS or any deeree of forfeiture.?® 
the land is not forfeited by necessary and temporary 
absence therefrom of the purchaser, for not more 
than six months in any one year for the purpose of 
earning money to pay for the land?° or for the pur- 
pose of schooling his children,?! nor does a purchaser 


See State v. Elza, 109 Tex. 256, 206 


SW 342 [rev (Civ. A.) 169 SW 633]; 
Edwards v. Terrell, 100 Tex. 26, 93 
SW 426; Nowlin v. Hall, (Tex. Civ. 


A.) 77 SW 419 [aff 97 Tex. 441, 79 SW 


806]; Chesser v. Baughman, 22 Tex. 
Civ. A. 435, 55 SW 132 
[a] Thus, where plaintiff pur- 


chased four sections of school land 
under a statute requiring three years’ 
residence thereon, but during the 
time left the land for eight months, 
during which she attended school, on- 
ly returning to tke land on one occa- 
sion for a period of one or two days, 
she thereby forfeited the land so pur- 
chased, although on her final return 
from school she again took up her 
residence on the home section. An- 
drus v. Davis, 99 Tex. 303, 89 SW 772. 

[b] Execution of contract of sale 
which contemplates that the vendor, 
the purchaser from the state, shall 
continue to occupy the land for the 
statutory period and convey it after- 


ward, is not an abandonment. Witch- 
er v. Wiles,.33 Tex,.Civ. A. 69, 75 SW 
889. 


{e] Sale of additional lands.—In 
ease of a sale by the original pur- 
chaser of lands purchased as addi- 
tional to a purchase of a home sec- 
tion of school lands, the failure of 
the vendee to occupy and continue to 
reside on the land so purchased sub- 
jects the land to forfeiture to the 
state; but this rule does not apply 
to a sale of additional lands pur- 
chased from the state by one as the 
owner of lands other than school 
lands, but the purchaser may sell 
such land to one who is not an actual 
settler, and the original purchaser’s 
residence for three years on his orig- 
inal land is enough, without resi- 
dence by any one on the additional 
land. Roberson vy. Sterrett, 96 Tex. 
180, 71 SW 385, 73 SW 2 [fol Nest- 
ing v. Terrell, 97 Tex. 18, 75 SW 485 
(foll Miller v. Hallford, 34 Tex. Cry. 
A. 243, 78 SW 239)]. 

[d] Mere failure to make improve- 
ments does not operate a forfeiture. 
Carter v. Clifton, 44 Tex. Civ. A. 132, 
134, 98 SW 209. 

[e] “And” construed.—(1) In Rev. 
St. (1911) art 5424, providing that, if 
any purchaser Shall fail “to reside 
upon and improve’ in good faith 
school lands purchased by him, he 
shall forfeit the same to the state, 
the word ‘‘and’’ should be read “or. 
State v. Elza, 109 Tex. 256, 206 SW 
342 [rev (Civ. A.) 169 SW 6383]. (2) 
Thus, the phrase “and improve in 
good faith’? adds nothing to the re- 
quirement that the purchaser shall 
reside upon the land, and his failure 
to make improvements to an extent 
beyond that incident to the required 
settlement and occupaney is no 
ground for forfeiture of the sale. 
MeLendon v. Bumpass, 51 Tex. Civ. 
A. 586, 114 SW 462. 

{f] Acquiescence in cancellation. 
—Where the purchaser of school 
land, after his purchase was canceled 
for abandonment, voluntarily made a 
second application and received a sec- 
ond award, he acquiesced in the can- 
eellation of his first purchase and 
abandoned that claim, and the com- 


missioner could not reimstate it. 
Ww es ae v. Robison, 103 Tex. 90, 124 
SW 

{g a ‘Forfeitures are not favored 


and will not be sustained Upon doubt- 
ful authority. Salgado v.. Baldwin, 
105 Tex. 508, 152 SW 165 [rev (Civ. 
A.) 1385 SW 608]. 


{ 
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But 


injury.?? 


evidence ;75 


{h] Evidence of improvements.— | 4218], 
In a suit to cancel defendant’s pur- 
chase of certain school lands, he 
eould, under his plea of not guilty, 


prove tke actual value of improve- 
ments placed on the land within the 
three years succeeding the purchase, 
to show a compliance with the statu- 
tory requirement, although the value 
proved was greater than that alleged. 
Blza v. State, (Tex. Civ. A.) 169 SW 
633 [rev on other grounds 109 Tex. 


256,.206 SW 842]. 

16. Andrus v. Davis, 99 Tex. 308, 
89 SW 772; State v. Opperman, 74 
Tex. 136, 11 SW 1076; Witcher v. 
Wiles, 33 Tex. Civ: A. 69, 75 SW 889; 
Hardman y. Crawford, (Tex. Civ. A.) 
63 SW 659, 64 SW 988 [aff 95 Tex. 
193, 66 SW 206]; O’Keefe v. McPher- 
son, 25 Tex. Civ. A. 313, 61 SW 534. 

17. Andrus v. Davis, 99 “Tex. 303, 
89 SW 772; Witcher v. Wiles, 33 Tex. 
Civ. A. 69, 75 SW 889; Hardman v. 
Crawford, (Tex. Civ. A.) 68 SW 659, 
64 SW_ 9388 [aff 95 Tex. 193, 66 SW 


206]; O'Keefe v. McPherson, 25 Tex. 
Civ AS3hs, 261 Siw 534. 
[a] Listing with clerk.—The land 


is not subject to sale until the com- 
missioner has listed it with the county 
clerk. O’Keefe v. McPherson, 25 Tex. 
Civ. A. 313, 61 SW 534 [foll Willough- 
by v. Townsend, 93 Tex. 80, 53 SW 


581]. 

18. Andrus v. Davis, 99 Tex. 303, 
89 SW 772; Witcher. v. Wiles, 33 Tex. 
Cive A. 69, 75 SW 889; Slaughter v. 
Ceoper, 56 Tex. Civ. A. 169, 121 SW 
173. See McKnight v. Clark, 24 Tex. 
Civ. A. 89, 58 SW 146; Lefevre v. 
Jackson, (Tex. Civ. A.) 135 SW 212 
(resale to another party, fixes the 
status of the first party’s claim, with- 
out any further action by the com- 
missioner). But see Mitchell v. 
Thomas, (Tex. Civ. A.) L272: SW Tb 
(holding that, after an actual for- 
feiture of school land for nonoccu- 
pancy, an entry thereof by the land 
commissioner is necessary again to 
place the land on the market). 

fa] Nonoccupation alone does not 
work a forfeiture ipso facto. Erp v 
Robison, 106 Tex. 143, 155 SW Tso, 
157 SW 1160; Clark v. Altizer, (Tex. 
Civ. A.) 145 SW 1041; Tillman v, Erp, 
(Civ. A.) 121 SW 647 [rev on other 
grounds 108 Tex, 574, 131 SW 1057]. 

{b] Declaration of forfeiture is 
necessary for the provision of the 
statute that ‘all forfeitures for non- 
occupancy shall have the effect of 
placing the land upon the market 
without any action whatever on the 
part of the commissioner of the gen- 
eral land office refers merely to the 
effect of the forfeiture when declared. 
Erp v. Robison, 106 Tex. 1438, 155 SW 
180, 157 SW 1160; Adams v. Terrell, 
101 Tex. 831, 107 SW 587 [foll in Wil- 


liams v. Keith, (Tex. Civ. A.) 111 SW 
1056, 112 is 948]; Bates v. Bratton, 
96 Tex. 279, 72 SW 157 [rev (Civ. A.) 
71 SW 387: Samples v. Wever, 56 
Tax, Civ. A. 562, 122-SW: 11293 "Til- 
man v. Erp, (Civ. A.) 121 SW_547 [rev 


on other grounds 103 Tex. 574, 131 
SW 1057]. See O'Keefe v. MecPher- 
son, 25 Tex. Civ. A. 318, 61 SW 534. 

19. Anderson v. Waco State Bank, 
86 Tex. 618, 28 SW 344; Atkeson v. 
Bilger, 4 Tex. Civ. A. 99, 23 SW 415. 

20. Gaddes yv. Terrell, 101 Tex. 574, 
110 SW 429; Singleton v. Wright, 
(Tex. Civ. A.) 54 SW 249; Willough- 
by v. Townsend, 18 Tex. Civ. A. 724, 
45 SW S861. 

{a] Obtaining education to earn 
money.—Under Rev. St. (1895) art 


[§ 625 


forfeit the land by non-residence where he was com- 
pelled to temporarily yield his possession of the land 
from a well-grounded fear of death or serious bodily 
Abandonment of the land is a question of 
fact to be determined from all the circumstances in 
and where the land was not in fact 
abandoned, the land commissioner has no authority 
to forfeit the sale on that ground.** 


In trespass to 


an absence from land pur- 
chased from the state to obtain an 
education so as to earn money to pay 
for the land, works a_ forfeiture. ~ 
Ramsey v. Patterson, 105 Tex. 378, 
150 SW 889 [rev (Civ. A.) 183 SW 


930]. 

21. Singleton v. Wright, (Tex. Civ. 
A.) 54 SW 249; Willoughby v. Town- 
send, 18 Tex. Civ. A. 724, 45 SW 861. 


22. See Overfelt v. Vinson, 46 Tex. 
‘Civ. A. 381, 103: SW 1189;. Carter v: 
Clifton, 44 Tex. Civ. A: 132, 98 SW 
209; Jones v. Wright, (Tex. Civ. A.) 
92 SW 1010. 

fa] Temporary abandonment 


means, in this connection, such aban- 
doninent as continues no longer than 
the facts justifying the abandonment 
in the first instance exist. Jones v. 
Wright, (Tex. Civ. A.) 92 SW 1010. 

{[b] Reasonableness of fear.—The 
fear of death or serious bodily injury, 
which will excuse a purchaser of 
state school lands for abandoning the 
same within three years after the 
purchase, need not be such as would 
be given way to only. by a man of 
ordinary prudence and courage. 
Jones v. Wright, (Civ. A.) 81 SW 569 
{rev on other grounds 98 Tex. 457, 84 
SW 1053]. 

23. Witcher v. Wiles, 33 Tex. Civ. 
A. 69, 75 SW 889. 

[a] Mere absence for eight or nine 
months does not, as a matter of law, 
necessarily constitute an abandon- 
ment of the property as the purchas- 
er’s permanent place of abode so as to 


warrant a _ forfeiture. Anthony v. 
Ball, (Tex.) 183 SW 1142 [aff (Civ. 
A.) 146 SW 612]. 

{b] Evidence held sufficient to 


show abandonment of plaintiff's resi- 
dence in a particular county, war- 
ranting vacation of his purchase of 
school land therein. Anthony v. Ball, 
(Tex.) 183 SW 1142 [aff (Civ. A.) 146 
SW 612]; Lane vy. Samora, (Tex. Civ. 
A.) 136 SW 818. 

[ec] Evidence held admissible.—In 
trespass to try title to school lands 
awarded to plaintiff, and then can- 
celed, and awarded to defendant, evi- 
dence that a conveyance by plaintiff 
to another was not absolute was ad- 
missible on the question of abandon- 
ment. Anthony v. Ball, (Tex. Civ. A.) 
146 SW 612 [aff on other grounds 183 
SW 1142]. 

24 Salser v. Barron, (Tex. .Civ. 
A.) 146 SW 1039 (holding allegations 
in a petition insufficient to show 
plaintiff's abandonment of such lands 
within three years, so as to forfeit 
her title) ; Bumpass v. McLendon, 45 


Tex. Civ. A. 519, 101 SW 491. See 
Nations v. Miller, 107 Tex. 616, 183 
Sw 153 (the action of the com- 


missioner of the general land of- 
fice in forfeiting a purchase of public 
lands is ex parte and dependent upon 
the actual existence of the facts con- 
stituting a lawful ground of forfei- 
hae and authorizing him to declare 
it. 

[a] Unauthorized or inadvertent 
forfeiture of additional school land 
by the land commissioner for alleged 
nonoccupancy of the purchaser’s 
home section (1) does not constitute 
a forfeiture, nor place the land 
again on.the market (Mitchell v. 
Thomas, (Tex. Civ. A.) 172 SW 715)3 
(2) nor does it prevent the commis- 
sioner from canceling the entry of 
forfeiture (Mitchell v. Thomas, su- 
pra; Johnson vy. Bibb, 32 Tex. Civ. A. 
471, 75 SW 71). +4 


<a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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try. title in which it is alleged that one of the par- 
ties has forfeited his rights under a purchase, by 
failure to reside on and improve the land, the bur- 
den of proof is on the party alleging the forfeiture.2> 

[§ 626] (b) For Nonpayment of Interest—aa. In 
The state has power through a declara- 
tion of the land commissioner to forfeit a sale of its 
lands for the nonpayment by the vendee of the in- 
terest on the purchase money,?* and upon declara- 
tion of the forfeiture the land is restored to the pub- 
While it seems that, under recent 


General. 


lic domain.27 


[b] Forfeiture proper, but reason 
improper.—Where the action of the 
land commissioner in canceling a 
sale of school lands is proper, it is 
immaterial whether he assigns the 
proper reason for his action. Lefevre 
Ay ge tate Clexay Cive 2A) 135s Ww. 


Effect of forfeiture see infra § 629. 

25. Carter v. Clifton, 44 Tex. Civ. 
A. 132, 98 SW 209. 

26. De Shazo v. Eubank, (Tex. 
Commn. A.) 222 SW 976; Lawless v. 
Warieht, \S95 Mex !CivstAC 26, "86 “Siw; 
1039; Waggoner v. Flack, 21 Tex. Civ. 
A. 449, 52 SW 584 [aff 188 U. S. 595, 
23 SCt 345, 47 L. ed.. 609]. See Hous- 
ton v. Koonce, (Civ. A.) 186 SW 1159 
[aff on other grounds 106 Tex. 50, 
56 SW 202]; Berrendo Stock Co. vy. 
McCarty, (Tex. Civ. A.) 20 SW 938. 

{a] Forfeiture not favored.—The 
general rule that forfeiture under 
statute is not favored applies. Gulf 
Production Co. v. State, (Tex. Civ. A.) 
231 SW 124. 

{b] Statute providing’ forfeiture 
constitutional.—The act of March 25, 
1897, authorizing the commissioner 
of the general land office to declare 
school lands purchased from the state 
forfeited when the interest is not 
paid, is not in conflict with Const. 
(1876) art 7 § 4, forbidding the legis- 
lature to grant relief to purchasers 
of school lands, nor is it unconstitu- 
tional as being retroactive or as im- 
pairing the obligation of contracts. 
Standifer v. Wilson, 93 Tex. 232, 54 
SW 898; Fristoe v. Blum, 92 Tex. 76, 
45 SW 998 [rev (Civ. A.) 42 SW 656]. 

[ce] Default before passage of act. 
—The act of March 25, 1897, author- 
izes the commissioner to forfeit for 
a failure to pay interest which had 
accrued before the passage of the act, 
as well as for that which might ac- 
erue thereafter. Waggoner v. Flack, 
92 Tex. 633, 51 SW 3830 (holding fur- 
ther that this act did not repeal L. 
[1895] p 67 § 11, so as to prevent a 
forfeiture as provided in that section 
for interest remaining unpaid for the 
years 1894, 1895, and 1896). . See Fris- 
toe v. Blum, 92 Tex. 76, 45 SW 998 
[rev (Civ. A.) 42 SW 656]. But see 
Capps v. Garvey, (Tex. Civ. A.) 41 


Statute not applicable to con- 
made before its enactment. 
Cuba v. Island City Sav. Bank, (Tex. 
Civ. A.) 41 SW 532 (although default 
occurred afterward); Capps v. Gar- 
vey, (Tex. Civ. A.) 41 SW 379. 

[e] Contractual provision for for- 
feiture.—A provision in a contract to 
purchase school lands from the state 
that the contract shall be forfeited on 
failure of the purchaser to pay inter- 
est on the purchase-money is not en- 
forceable unless such provision is au- 
thorized by law. Patterson  v. 
A ANE 4 Tex. Civ. A. 462, 23 SW 


93: 

[f] Estoppel to declare forfeiture. 
—(1) The failure of the commission- 
er of the land office to notify purchas- 
ers of land that their claims are sub- 
ject to forfeiture because of non-pay- 
ment of interest does not estop the 
state to declare a forfeiture, notwith- 
standing a custom of the office to give 
the notice. Mound Oil Co. v. Terrell, 
99 Tex. 625, 92 SW 451 (so holding on 
the ground@that no statute required 
the commissioner to give such no- 
tice). (2) Neither does a statement 
by the commissioner of the land office 
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tainment.’? 


that a purchaser of public lands was 
in good standing, made in reply to an 
inquiry having no reference to wheth- 
er interest had been paid, estop the 
state to declare a forfeiture of land 
for non-payment of interest prior to 
that time. Mound Oil Co. v. Terrell, 
99 Tex. 625, 92 SW 451. 

[g] Notice by wide publicity is 
not prerequisite to forfeiture of pur- 
chase of public lands, under Rev. St. 
(1925) arts 5311, 5326. “Huggins” v. 
Robison, (Tex. Civ. A.) 10 SW (2d) 


710. 
[h] Mere failure to make annual 
payments does not forfeit title. Gat- 


aes v. Meyer, (Tex. Civ. A.) 297 SW 


27. Boykin v. Southwest Texas 
Oil ete, (Co., (Tex) Commny A) 256 
SW 581 [aff (Civ. A.) 206 SW 216]; 
Houston Oil Co. v. Reese-Corriher 
Lumber Co., (Tex. ’Civ. A.) 181 SW 
745; Lawless v. Wright, 39 Tex. Civ. 
A. 26, 86 SW 1039. See Lovett v. 
Simmons, (Tex. Civ. A.) 19 SW (2d) 
GC CREVesiote [Ozol .anteloscor Sk 
[Acts (1925) c 94], requiring the land 
commissioner to furnish the county 
clerk with a list of school lands for- 
feited for nonpayment of interest, 
does not apply to lands resold by the 
commissioner before such act became 
effective). 

28. Lovett v. Simmons, (Tex. Civ. 
A.) 19 SW (2d) 116. 

29. Brightman v. Comanche Coun- 
ty, 94 Tex: 599, 63 SW 857; Speed v. 
Sadberry, (Tex. Civ. A.) 190 SW 781. 

[a] Obligation not indorsed.—(1) 
Where the obligation is in the state 
treasurer’s office, where the law in 
force at the time of the sale required 
it to be filed, a resale of lands for- 
feited is valid, although the forfeiture 
is not indorsed on the obligation. 
Brightman v. Comanche County, 94 
Tex. 599, 68 SW 857 .[rev (Civ. A.) 
62 SW 973]. (2) Where a land com- 
missioner indorsed upon the contract 
of the first substitute purchaser and 
also upon the file wrapper which con- 
tained all the papers, and upon the 
account kept in the land office, the 
words ‘‘Land Forfeited,” such indorse- 
ment was sufficient, without placing 
it upon the obligation of the second 
substitute purchaser. Hoefer v. Rob- 
ison, 104 Tex. 159, 135 SW 371. 

[b] Date of commissioner’s ac- 
tion.—The commissioner is not re- 
quired to take action ‘on the first day 
of November, but it is his duty if the 
interest remains unpaid on that day 
to declare the forfeiture at sometime 
thereafter. McKinley v. Keath, 24 
Tex, Civ. A: 570, 59) SW 813. 

{c] Premature forfeiture.—A for- 
feiture declared on August 20, for 
nonpayment of interest due March 1 
of the same year, on a land contract, 
is premature. Scott v. Blackburn, 
(Tex. Civ. A.) 47 SW 480. 

[ad] Premature indorsement of for- 
feiture is ineffective, and is not vali- 
dated by a failure to pay the interest 
within the time allowed. Island City 
Sav. Bank v. Dowlearn, 94 Tex. 383, 
60 SW 754 [rev (Civ. A.) 59 SW 308]. 

fe] Itis not necessary that vendee 
be alive to warrant exercise of the 
authority given to the commissioner of 
the general land office to declare school 
lands purchased from the state for- 
feited for nonpayment of interest. 
McKinley v. Keath, 24 Tex. Civ. A. 
570, 59 SW 818 [foll Standifer v. Wil- 
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statutes, it is not necessary that the indorsement of 
forfeiture should appear on the obligation,?® an ear- 
lier statute made it the duty of the commissioner, 
when interest due for lands sold remains unpaid 
on the first day of November of any year, to indorse 
on the obligation for such lands “Lands forfeited,’’?® 
and to cause an entry to that effect to be made on 
the account kept with the purchaser,?° and thereupon 
the lands are forfeited and become subject to resale 
without the necessity of reéntry, or judicial ascer- 
No presumptions in aid of a forfeiture 


son, 93 Tex. 232, 54 SW 898; Fristoe 
v. Blum, 92 Tex. 76, 45 SW 998]. 

[f] Statute mandatory.—A statu- 
tory provision, that to constitute for- 
feiture of public lands words “lands 
forfeited” must be entered on the 
file wrapper and the purchaser’s ac- 
count, ‘is mandatory under Rev. St. 
(1911) art 5423. Gattison v. Meyer, 
(Tex. Civ. A.) 297 SW 900. 

30. Chambers vy. Robison, 107 Tex. 
15, 179 SW 123; Brightman wv. Co- 
manche County, 94 Tex. 599, 68 SW 
857; Speed v. Sadberry, (Tex. Civ. 
A.) 190 SW 781. 

31. Brightman v. Comanche Coun- 
ty, 94 Tex. 599, 63 SW 857. 

[a] Failure to make indorsements 
and entries.—A party awarded land 
did not lose title when the land com- 
missioner forfeited the award for 
nonpayment of the interest unless 
the commissioner made the required 
indorsements and entries. Lewis v. 
Heath, (Tex. Civ. A.) 12 SW (2d) 641; 
Speed v. Sadberry, (Tex. Civ. A.) 190 
SW 781. See Chambers vy. Robison, 
107 Tex. 315, 179 SW 1238 (holding it 
insufficient to indorse, ‘“‘Land forfeit- 
ed,’ on the purchaser’s obligation, 
without an entry on his account). 

[b] Advertisement of resale (1) 
of public lands by the land commis- 
sioner, under Rev. St. (1911) art 5408, 


jas amended by Acts (1919) c 163 § 3 


(Vernon Civ. St. Annot. Suppl. [1922] 
art 5408), being in lieu of notice to 
the county clerk and the defaulting 
purchaser under former statutes, 
must strictly comply with the statute. 
Weaver v. Robison, (Tex. Commn. A.) 
268 SW 1338. (2) The statute author- 
izes classification, valuation, and ad- 
vertisement of sale of lands which 
have been sold, but reverted to orig- 
inal fund by forfeiture or cancella- 
tion of sale, and does not authorize 
such acts concerning land to be for- 
feited. Watley v. Robison, (Tex. 
Commn. A.) 268 SW 142. (3) Adver- 
tisement sent out before forfeiture is 
of no force or effect, and any sale 
pursuant thereto is void. Maxwell v. 
Robinson, 115 Tex. 450, 270 SW 1115; 
Moore v. Robinson, 114 Tex. 450, 270 
Sw 1115; Garrett v. Robinson, 114 
Tex. 450, 270 SW 1114;. White v. 
Robinson, 114 Tex. 417, 269 SW 11138; 
Murchison vy. Robinson, 114 Tex. 415, 
269 SW 1113; Martin v. Robinson, 114 
Tex. 414, 269 SW 1113; Weaver v. 
Robison, (Tex. Commn. A.) 268 SW 
133. (4) But resale of school land, 
advertised before forfeiture of pre- 
vious purchase, under the statute, 
has been held validated by Act March 
28, 1925 (Acts [1925] ¢ 130 § 43; Ver- 
non Civ. St. Annot. [1925] art 53811b), 
where the original purchaser, who 
was fully advised of the facts, made 
no further payment or tender until 
over six months after the act took 
effects Lovett v. Simmons, (Tex. 
Civ. A.) 19 SW (2d) 116. 

{c] Date of resale.-—(1) It is the 
duty of the land commissioner, on fix- 
ing the day for resale of school land 
upon failure of defaulting buyers, un- 
der Rev. St. (1911) art 54238, giving 
such privilege, to fix such day at not 
less than ninety days after the ex- 
piration of the preference right of 
original purchaser to repurchase pe- 
riod, under ReV. St. (1911) art 5423, 
providing for such resale. Curry v. 
Marshall, (Tex. Civ. A.) 180 SW 892. 
(2) Forfeiture of land on the day be- 
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will be allowed as against one who has made pay- 
ments on a contract with the state.®? 


[§ 627] bb. Rights of Former 


lands are forfeited for the non-payment of inter- 
est, the purchasers or their vendees may have their 
claims reinstated by paying the full amount of inter- 
est due on such claim up to the date of reinstate- 
ment, if the rights of third persons have not inter- 
No formal application is necessary, but it 
is sufficient for the purchaser to signify his wish to 
be reinstated and to resume his obligation to pay 


vened.?? 


fore offering it for resale is contrary 
to Acts (1919) ¢ 163 § 3 (Vernon Civ. 
St. Annot. Suppl. [1922] art 5408), and 
Rev. St: (1911) art 5423, relating to 
advertisement and reinstatement aft- 
er forfeiture by payment of all in- 
terest due before sale, and hence in- 
validates the sale. Watley v.. Robi- 
son, (Tex. Commn. A.) 268 SW 142 
(holding advertisement on Septem- 
ber 1 of resale of public land on Sep- 
tember 4, following a Sunday and le- 
gal holiday, insufficient compliance, 
as matter of law, with the statute). 

Effect of purchaser’s death see in- 
fra § 632: , 

32. Scott v. Blackburn, (Tex. Civ. 
A.) 47 SW 480 (in order to sustain a 
forfeiture for failure to pay amounts 
due by November 1 of any year, it 
is necessary to show for what year 
unpaid interest is due). 

33. Stockwell v. Robison, 109 Tex. 
TST POLIS WW. T1565) Mound Oil! Co. iv. 
Terrell, 99) Mex. 625, 92 SW 451; An- 
derson y. Neighbors, 94 Tex. 236, 
59 SW 543; Herndon vy. Robison, (Tex. 
Commn. A.) 270 SW 159; Gulf Pro- 
duction Co. v. State, (Tex. Civ. A.) 
231 SW 124; Houston Oil Co. v. Reese- 
Corriher Lumber Co., (Tex. Civ. A.) 


181 SW 745; Davis v. Yates, 63 Tex. 
Civ. A. 6. 133 (SW  2381;) lawless) v. 
Wright, 39 Tex. Civ. A. 26, 86 SW 


1039; Price v. Bates, 32 Tex. Civ. 
A. 374, 74 SW 608. See Weaver. v. 
Robison, (Tex. Commn, A.) 268 SW 
133 (holding original purchasers of 
state land resold, without advertise- 
ment after forfeiture, entitled to re- 
instatement until valid sale to an- 
other is made). 

{a] Liberal construction of stat- 
ute as to reinstatement.—Statutes 
providing for reinstatement are lib- 
erally construed so as to afford the 
maximum relief. Gulf Production Co. 
A. State, (Tex. Civ. A.) 231 SW 124. 

[b] Rule applied (1) notwith- 
standing reclassification of purchased 
land, during an interval between pur- 
chase and forfeiture, as mineral land. 
Gulf Production Co. vy. State, (Tex. 
Civ. A.) 231 SW 124. (2) The right 
to reinstatement of a successor in in- 
terest of the purchaser could not be 
affected by any false representations 
to the land commission by the succes- 
sor in interest. Gulf Productions Co. 
v. State, supra. 

[ce] When rights of third person 
vested.—Where, after a _ forfeiture 
had been declared, a third person 

“made an application for purchase of 
the land, accompanied by the proper 
payment, but by mistake a part of the 
payment was returned, and on dis- 
covery of the mistake the amount was 
repaid, the mistake did not affect the 
validity of the application and the 
applicant’s rights vested at the time 
of the first application, so as to pre- 
vent a reinstatement of the claim of 
the original purchaser thereafter ap- 
plied for. Mound Oil Co. v. Terrell, 
99 Tex. 625, 92 SW 451. See Lindsey 
v. Terrell, 100 Tex. 548, 101 SW 1073 
(similar holding where, description 
was incomplete and the commissioner 
entertained the application and gave 
applicant an opportunity to give a 
more complete description). 

{d] When no rights acquired by 
third person.—(1) Where an applica- 
tion for the purchase of forfeited land 
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for the land.34 


Owner. Where 


ment.®® 


was accompanied by an obligation for 
an insufficient amount, and the orig- 
inal purchaser applied for reinstate- 
ment before the necessary amount 
had been paid, the reinstatement 
should have been granted, no rights 
having accrued under the application 
of the third person. Mound Oil Co. v. 
Terrell, 99 Tex. 625, 92 SW 451. (2) 
Purchaser’s right was not affected by 
the fact that during the interval be- 
tween forfeiture and reinstatement 
a third person made application to 
purchase the land, where such person 
did not complete his purchase by ac- 
tually settling on the land, as then 
required, but voluntarily abandoned 
ats Gul€ Production Co. v. State, 
CTexay Civ, YAS), 281ie SWiaelZae (Céven 
though cancellation of sale to third 
person had not been formally entered 
on the land office books). 

[e] Application for lease does not 
constitute an intervening right, where 
the purchaser’s request for reinstate- 
ment is received before the lease is 
executed. Anderson v. Neighbors, 94 
Tex. 236, 59 SW 543. 

{[f] Where lands have been resold 
(1) to a third person, the original 
purchaser is not entitled to reinstate- 
ment. Jones v. Robison, 104 Tex. 70, 
133 SW 879; Waggoner v. Flack, 21 
Tex, Civ. A. 449, 52 SW 584. (2) A 
misrepresentation of facts by the 
treasurer of the land office as to con- 
dition of accounts in his office does 
not entitle one to reinstatement un- 
der such circumstances. Jones v. 
Robison, supra. 

Yee | Issuance of mineral permit 
bars right. Huggins v. Robison, 
(Tex. Commn. A.) 10 SW (2d) 710. 

[h] When interest considered due. 
—Where by the terms of a contract 
for the sale of public lands, and by 
the statute in force at the time it 
was made, the interest thereon was 
payable on the first day of August in 
each year, the purchaser on redeem- 
ing subsequent to August 1, but pri- 
or to November, from a forfeiture of 
the lands for non-payment of inter- 
est, was not required to pay interest 
for the year last past, since it did 
not become due until November. Par- 
due v. White, 21 Tex. Civ. A a2 50 
SW 591. 

[i] Mandamus is the proper rem- 
edy to compel the commissioner to 
reinstate a person as the purchaser 
of certain school lands. Hazelwood 
v. Rogan, 95 Tex. 295, 67 SW 80. 

{[j] Grantee.—A quitclaim deed, 
executed by the purchaser’s succes- 
sor in interest after forfeiture of 
sale for nonpayment of interest un- 
der Rev. St. art 5423, entitled the 
grantee to reinstatement on payment 
of the amount due, if the rights of 
third parties have not intervened, un- 
der such statute, the grantor having 
enjoyed such a right and having con- 
veyed by quitclaim deed the interest 
held by him at the time of the ex- 
ecution of the deed. Gulf Production 
ca Verstace, ClexssCivss A.) cae lus SIN 
1 

{k] Nature of right.—Where land 
purchased from the state was forfeit- 
ed, and the right to reinstate the 
purchase had never been exercised, 
the naked right to reinstate did not 
amount to a title. Houston Oil Co. 
v. Reese-Corriher Lumber Co., (Tex. 
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Neither is it necessary that payment 
of the interest should be made at the time of the ap- 
plication for reinstatement, but the commissioner, 
upon receiving notice of the desire of the pur- 
chaser to be reinstated, should allow him a reason- 
able time to ascertain the amount due and make pay- 
Any owner of land forfeited for non-pay- 
ment of interest has also ninety days’ prior right to 
purchase the land when it is again placed on the mar- 
ket, without the condition of settlement and oceu- 
pancy, where it has been occupied for three years ;*° 


Civ. A.) 181 SW 745. 

[1] Time of fixation of right.—The 
right of a purchaser of school lands 
forfeited for nonpayment of interest 
to reinstatement becomes fixed as of 
the date of his compliance with the 
statute authorizing reinstatement. 
DAVIS: Vin Yates, 63) Lex, 'OlvanAwo,eles 
SW 281. 

{m] Erroneous award to third per- 
son does not defeat right to rein- 
statement. Davis v. Yates, 63 Tex. 
Civ. Avs-6,-133 SW 281. 

{n] Limitations in respect of ac- 
tions by persons claiming the right to 
purchase school lands sold to oth- 
ers. See Davis v. Yates, 63 Tex. Civ. 
A. 6, 133 SW 281. 

[o] BReinstatement under proviso 
of statute validating resales after 
forfeiture.—(1) Under a requirement 
that the owner of school lands, for- 
feited for nonpayment of interest, 
applying for reinstatement of con- 
tract, pay: ‘fall past-due interest” as 
requisite for reinstatement, contained 
in the proviso in Acts 39th Leg. (1925) 
ec 130°§ 4 (Rev. St. [1925] art 5311b), 
validating void sale of lands so for- 
feited by the land commissioner, ap- 
plicant was only required to pay 
interest actually due under contract 
to the last annual interest date and 
not all accrued interest to the date 
of reinstatement. Oden v. Gates, (Tex. 
Commn. A.) 24 SW (2d) 381. (2) 
Such proviso did not require, as one 
ot the conditions of reinstatement, 
that applicant have his deed filed with 
the land commissioner showing own-~ 
ership in him at the time of filing of 
application. Oden v. Gates, supra. 
(3) In such case while, under his 
general authority to adopt reasona- 
ble rules and regulations not in con- 
flict with statute, the commissioner 
of the land office could require ap- 
plicant for reinstatement to file a deed 
showing title in himself before per- 
mitting reinstatement (Oden v. Gates, 
supra), (4) the commissioner did not 
have the right to require suck filing 
as a condition precedent to filing of 
applicativun to reinstate (Oden vy. 
Gates, supra). 

34. Anderson v. Neighbors, 94 Tex. 
236, 59 SW 5438. 

[al Oral request.—After the rein- 
statement of a forfeited sale on the 
oral request of the purchaser, an- 
other claimant cannot complain that 
the request was not in writing. Par- 
due v. White, 21 Tex. Civ. A. 121, 50 
SW _ 591. 

35. Anderson v. Neighbors, 94 Tex. 
236, 59 SW 543 

36. Mound Oil Co. v. Terrell, 99 
Tex. 625, 92 SW 451; Clack v. Hart, 
26 Pex VCiy Ares: 62 SW 935. See 
Curry v. Marshall, (Tex. Civ. A.) 180 
SW 892 (school ‘land forfeited for 
nonpayment of interest as provided 
by Rev. St. [1911] art 5422, and after 
failure upon notice by. buyer to re- 
purchase under provision therefor 
of Vernon’s Sayles Civ. St. Annot. 
[1914] arts 5423a—5423f, does not come 
on market for resale at end of re- 
purchase period). 

[a]. Where school lands have been 
sold by settler after application to 
purchase, but before securing the 
patent, he has no prior right to pur- 
chase them as owner after they have 
been forfeited to the state’ for failure 


For later cases, developments and changes in the law see cumulative Annotations, same litle, page and note number. 


§§ 627-630] 


but this right of priority does not extend to a cor- 
poration which has acquired the rights of a purchas- 
er of publie lands.37 Where more than a year elapsed 
after a sale of school land had been reinstated with- 
out any suit being brought to vacate the same, such 
sale could not thereafter be vacated at the instance 
of a subsequent applicant to purchase, on the ground 
that, at the time the sale was reinstated, the cir- 
cumstances necessary to authorize such reinstate- 
ment did not exist.3§ 

[§ 628] (c) For Premature Transfer. It has been 
held under the statutes that a purchaser of school 
lands cannot transfer his land until he has actually 
settled thereon and filed his affidavit of such settle- 
ment in the general land office, and any attempt to 
transfer the land before these things are done op- 
erates as a forfeiture.®® 

[§ 629] (d) Effect of Forfeiture. Improvements 
placed on school land by a purchaser, which are of 
such a character as to become fixtures, pass to the 
state on legal forfeiture of the contract of purchase, 
together with the land of which they constitute a 
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part,*® and the forfeiture deprives the purchaser of 
any rights or equities which he had in the land by 
reason of improvements by him.4! In an action to 
try title to school land, the fact that the land com- 
missioner has forfeited the sale to the person under 
whom plaintiff claims is not conclusive against him, 
but he can show that the attempted forfeiture was 
unauthorized and of no effect.4? 

[§ 630] (14) Attack on and Setting Aside Sales, 
Grants, or Patents. A patent for school lands may 
be set aside at the suit of the state for fraud in 
obtaining it,#® and in such ease the state is not re- 
quired to refund the purchase money.** The com- 
missioner is not authorized to cancel a sale because 
of a mistake in the classification of the land;** but. 
where he inadvertently sells land which is not sub- 
ject to sale, it is proper for either himself or his 
successor in office, on discovery of the mistake, to 
rescind the sale.4® A sale of public school lands made 
on proper affidavit and compliance with all legal re-_ 
quirements can be attacked only by the state,47 or 
by persons asserting a claim to purchase or lease 


of the grantee to pay the interest due 
the state, as agreed in the deed. Set- 
tle v. Stephens, 18 Tex. Civ. A. 695, 
45 SW 969. 

[b] Right limited to ninety days. 
—One seeking to repurchase forfeited 
land must make a cash payment of 
interest due at the time of forfeiture 
and one fortieth of the appraised val- 
ue of the principal within ninety days 
after the land is again placed on the 
market and compliance with the stat- 
ute thereafter would be of no ef- 
fect. Cobb v. Webb, 26 Tex. Civ. A. 
467, 64 SW 792 (holding that no rights 
were acquired by a mere application 
to repurchase within the ninety days 
where payment was not made until 
after such time had expired, and that 
the commissioner had no authority to 
extend the time). 

[c] Rights cumulative.—(1) The 
right of the original purchaser, un- 
der Acts 33d Leg. c 160, to repur- 
chase forfeited school lands, is cumu- 
lative of his right to reinstatement of 
the sale after forfeiture under Rev. 
Civ. St. (1911) art 5428. Judkins v. 
Robison, (Tex.) 160 SW 955. (2) But 
the election by the owner of public 
school lands forfeited for nonpay- 
ment of interest to repurchase upon 
a reappraisement precluded him from 
having the original sale reinstated. 
Judkins v. Robison, supra. 

{[d] Constitutionality.—Acts 33d 
Leg. c 160, giving the original pur- 
chaser the right to repurchase for- 
feited school land at. the reappraised 
value, does not violate Const. art 7 
§ 4, prohibiting the legislature from 
granting any relief to purchasers of 
public free school land. Judkins v. 
Robison, (Tex. Civ. A.) 160 SW 955. 

37. Mound Oil Co. v. Terrell, 99 
Tex. 625, 92 SW 451. 

38. Weyert y. Terrell, 100 Tex. 409, 
100 SW 133. See Lewis v. Heath, 
(Tex. Civ. A.) 12 SW (2d) 641. 

39. Patton v. Terrell, 101 Tex. 221, 

105 SW 1115; Good v. Terrell, 100 
Tex. 275, 98 SW 641; Payne v. John- 
son, (Tex. Civ. A.) 147 SW 703. 
[a] Sale before affidavit of settle- 
ment is actually on file in the land 
office works a forfeiture of the pur- 
chase. Brown v. Terrell, 100 Tex. 309, 
99 SW 542 [foll Good v. Terrell, 100 
Tex. 275, 98 SW 641] (holding that 
where a purchaser settled upon the 
tract and made affidavit of settlement 
which he mailed, addressed to the 
commissioner of the land office, but 
conveyed the land before the affidavit 
reached the commissioner, the land 
was forfeited). 

{[b] Date of deed not conclusive as 
to date of transfer.—Patton v. Ter- 
rell, 101 Tex. 221, 105 SW 1115. 

40. Clark v. McKnight, 25 Tex. 


Civ. A OOCn 6k S Wino 49%, Sitehcom. Vs 
es, 23 Tex. Civ; A: . 547,58 SW: 
41. Simms vy. Wright, (Tex. Civ. 


A.) 56 SW 110. 

42. Bumpass v. McLendon, 45 Tex. 
Civ. A. 519, 101 SW 491. See Ander- 
son v. Farmer, (Tex. Civ. A.) 189 SW 
508 (as to effect of forfeiture per- 
mitted by purchaser’s vendee on 
rights of such purchaser against 
vendee). : 

[a] Where lands are resold to 
third person, tenant of original pur- 
chaser is not liable for rent to sec- 
ond purchaser. Wootten v. Bishop, 
(Tex. Ciy. A.) 257 SW 930. : 

[b] Rights. of purchaser. — The 
forfeiture by the commissioner of the 
general land office of a school land 
purchase is not conclusive as to the 
purchaser’s rights. Zettlemeyer v. 
Shuler, 52 Tex. Civ. A. 648, 115 SW 
78. 

[ec] Vendor’s right to purchase 
price.—(1) Where plaintiff was a set- 
tler on school lands, and sold them 
to defendants, who gave him notes 
secured by a vendor’s lien, and -the 
land was thereafter forfeited by the 
land office, in a suit on the notes in 
which defendant set up a failure of 
consideration in that plaintiff had 
no title to the land it was held that, 
although the lands were forfeited, 
the land before forfeiture was a sub- 
ject of contract. Bynum v. Hobbs, 
56 Tex. Civ. A. 557, 121 Sw, 900. (2) 
Under such circumstances it is a 
good defense to the plea of failure 
of consideration that, after forfeiture, 
the land office recognized defendant’s 
rights and reinstated «the sale and 
awarded the land to defendant by rea- 
son, of his purchase from plaintiff. 
Bynum v. Hobbs, supra. 

43. Clark vy. Altizer, (Tex. Civ. A.) 
145 SW 1041; State v. Burnett, (Tex. 
(Obi NAD) SWE 

fa] One who advances money to a 
settler on school lands with which 
to make improvements and payments 
to the state, and who, on accepting 
a deed to such land in payment, sur- 
renders no new consideration, but 
merely the promise to repay him, is 
not a purchaser for value, so as to 
be protected against the state’s rights 
to set aside the patent for fraud of 
the settler in receiving it. State v. 
Burnett, (Tex. Civ. A.) 59 SW 599. 

[b] Nature of fraud.—The fraud 
which will vitiate a patent issued by 
the proper authority of the state must 
be fraud practised on the state, or 
its duly constituted agents, and not 
on a claimant of the land. Hulett v. 
Platt, 49 Tex. Civ. A. 377, 109 SW 207. 

44. State v. Burnett, (Tex. Civ. A.) 
59 SW 599. 


45. Harper v. Terrell, 96 Tex. 479, 
73 Sw 949. 

[a] Patent fully executed by prop- 
er cfficials—The land commissioner 
cannot, except at the instance of pat- 
ent holders in cases specified, annul 
a patent fully executed by the prop- 
er officials. Guenther v. Robison, 
(Tex. ‘Commn, A.) (17) ‘SW-Cd@)) 765 
[foll Brown  v. Robinson, (Tex. 
Commn. A.) 17 SW (2d) 766]. 

46. Burnam vy. Terrell, 97 Tex. 309, 
78 SW 500; Moore y. Rogan, 96 Tex. 
375, 73 SW 1. q 

[a] Thus, when the commissioner 
of the general land office has inad- 
vertently accepted an application for 
the purchase of land not authorized 
to be sold, he has a right to cancel an 
award made under the application. 
Moore v. Rogan, 96 Tex. 375, 73 SW 1. 

47. Underwood v. King, 102 Tex. 
567, 119. SW 298 [rev (Giv.-A.) 112 
SW 334]; Smith v. Turner, (Tex. Civ. 
A.) 13 SW (2d) 152; Brooks v. Slaugh- 
ter, (Tex. Civ. A.) 219 SW 632; Man- 
ey Vv. Byres) 338 Tex. Civ7-AQ 497,577 
SW 428, 969; Hamilton v. Votaw, 31 
Tex. Civ. A. 684, 73 SW 1091; Thom- 
son v. Hubbard, (Tex. Civ. A.) 69 
SW 649, 70 SW 592. See State v. 
Dayton Lumber Co., 106 Tex. 41, 155 
SW 1178 (under Acts 26th Leg. [1st 
Called Sess.] c 11 § 8 [Rev. Civ. St. 
(1911) art 5468], providing for suits 
by the state when the title to state 
lands is in controversy, the state has 
no authority to maintain trespass to 
try title to school land which has 
been sold under a valid and subsisting 
contract); Strickel v. Turberville, 28 
Tex. Civ. A. 469, 67 SW 1058. 

[a] Where patent issued.—(1) 
The general rule that a title of the 
patentee may not be attacked by a 
person other than the state or an in- 
dividual having a prior legal or equi- 
table claim to the land (see supra § 
595) (2) applies to a patent to school 
lands (Culbertson v. Blanchard, 79 
Tex. 486, 15 SW 700; Millar v. Ward, 
(Tex. Civ. A.) 124 SW 440; Frontroy 
v. penn: QWexs Civ, (AY) pal 00a Siw 
1023). 

[b] County attorney cannot inter- 
vene in a suit for school land and 
elaim title in the state by forfeiture. 
Dunean v. State, 28 Tex. Civ. A. 447, 
67 SW 903 (holding that in such case 
a judgment for the state could not be 
allowed to stand). 

[ec] Rule applied.—(1) An objec- 
tion that the claim is subject to for- 
feiture by reason of a misdescription 
of the land in the original application 
ean be raised by the state only. Gun- 
nels v. Cartledge, 26 Tex. Civ. A. 623, 
64 SW 806. (2) Where the state 
makes a contract for sale of pub- 
lic lands to R, and he conveyed an 
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the land.#8 


[§ 631] (15) Effect of Sale; Title and Rights of 
Upon compliance with the statute in 
reference to the purchase of lands, the right to the 
land passes to the purchaser and the land then be- 
comes “appropriated,” and is not subject to further 
sale by the state until legal divestiture of the title 


Purchaser. 


interest in the land to another who, 
in turn assigned to B, and afterward 
the state forfeits such sale, and sells 
the land to another, and thereon is- 
sues a patent to such other person, 
B, not being in privity with the state, 
may not attack the forfeiture, and 
through it the patent. Breen v. More- 
head, 104 Tex. 254, 136 SW 1047, Ann 
Ama ar 1285 [aff (Civ. A.) 126 SW 

[d] County ‘is not entitled to ques- 
tion the validity of a sale of schooi 
lands, under Tex. Const. art 7 § 6. 
Madison County v. Wilson, 10 F. (2d) 
149 


fe] Proof of title-—In an action 
for public free school Jand and rents, 
‘the state need not prove title, but 
ean recover unless defendants show 
title either from the government of 
Spain or the state of Texas. Hamil- 
ton vy. State, (Tex. Civ. A.) 152 SW 
Ere 

48. Murphy v. Terrell, 100 Tex. 
397, 100 SW 130. See Erp v. Robison, 
WOGe Rex As dl SSW! VSO.) Loi SW 
1160 (holding that, where, by rea- 
son of the lapse of a year from the 
award of public school lands to plain- 
tiff, the sale became valid as between 
him and a third person, although in- 
valid as against the state because 
a prior sale had nut been canceled, 
no one else could acquire a valid title 
by purchase). 

[a] Rule applied. — A person 
claiming no interest in the home sec- 
tion of an original settler has no pow- 
er to attack the validity of his claim 
thereto merely to resist his right to 
purchase additional lands as an in- 
cident to his settlement on and occu- 
pancy of such home section. Murphy 
v. Terrell, 100 Tex. 397, 100 SW 130. 

{b] P®urchaser from state has the 
right to contest the title of a prior 
purchaser of the same land on the 
ground that such purchaser fraud- 
ulently acquired the land for the ben- 
efit of another. Thomson v. Hubbard, 
Oe Rex: (Civ. As LOL, 53° Swi 84h. “See 
iperry v. ilartin,. (Tex. Civ. A.) 130 
SW 1148 (plaintiff claiming title to 
school lands by purchase and settle- 
ment is not estopped to claim against 
defendant, to whom patent had issued, 
by his knowledge of, and participa- 
tion in, a fraudulent agreement in 
violation of law by which defendant 
was to acquire the land). 

[ce] Lessee from state, seeking to 
recover land from a purchaser, cannot 
avail himself of the latter’s false rep- 
resentations as to the quality of the 
land, under the statute providing that 
a purchase may be canceled by the 
state for fraud, the sale being valid 


as to the lessee until canceled. No- 
bles v. Magnolia Cattle Co., 69 Tex. 
434, 9 SW 448. 

{d] Time to sue—(1) Gen. L. 


(1905) ¢ 29 [3 Vernon’s Sayles Civ. St. 
Annot., (1914) arts 5458, 5459] re- 
quiring one who desires to purchase 
school land theretofore purchased by 
another to sue to set aside the for- 
mer purchase within one year of the 
award of the land, or else be barred, 
is applicable only where the state rec- 
ognizes the validity of the purchase 
and not where there has been a for- 
feiture of the former purchase by the 
Jjand commissioner and the land again 
sold. Slaughter v. Terrell, 100 Tex. 
600, 102 SW 399; Campbell v. Enochs, 
(Cabiewres fObiiig UNG) EI GSAWIG. ESE See 
Schauer v. Schauer, 110 Tex. 257, 219 
SW 198 [rev (Civ. A.) 202 SW 1010]; 
Hrp  V. Robison; 06) Tex 143 155 


PUBLIC LANDS 


[§§ 630-631 


so acquired.4® One who applies for the purchase of 


in the land.®° 


Sw 180; 157 Sw 1160; Erp vy. Till- 
man, 103 Tex. 574, 131 SW, 1057 [rev 
(Civ. A.) 121 SW 547]; Wyerts.v. 
Terrell, 100 Tex. 409, 100 SW 133; 
Murphy v. Terrell, 100 Tex. 397, 100 
SW 130; Perry v. Martin, (Tex. Civ. 
A.) 180 SW 1148 (all applying stat- 
ute); Nations v. Miller, (Tex. Civ. A.) 
212 SW 742 (the fact of forfeiture of 
public free school lands by an appli- 
cant to purchase is material to the 
right of another purchaser after for- 
feiture to prosecute trespass to try 
title to recover the lands from the 
original purchaser and his lessee only 
as relieving him from being barred 
within a year by Rev. St. [1911] arts 
5458, 5459); Buchanan v. Barnsley, 
51 Tex, Civ. (A. 253, 112 Sw 118 (an 
award of land to a purchaser was a 
recognition by the state of the inva- 
lidity of a lease, and hence the limi- 
tation did not apply to such purchas- 
er). (2) The statute applies to pur- 
chaser of school lands whose claim 
was forfeited on account of nonpay- 
ment of interest, and who is seeking 
reinstatement under Rev. St. art. 5423. 
Herndon v. Robison, (Tex. Commn. 
A.) 270 SW 159 (holding that, where 
the forfeitee of school lands, seeking 
reinstatement of his claim, under 
Rev. St. art 5423, did not bring suit 
within one year after sale of the 
forfeited lands to another, as re- 
quired by arts 5458, 5459, he cannot 
thereafter attack an award of the 
defending purchaser, nor can he be 
reinstated, since his opponent’s right 
has ripened). (3) But such statute 
is inapplicable to defendants claiming 
that the former purchase had not been 
duly forfeited before resale to plain- 
tiff. Nations v. Miller, 107 Tex. 616, 
183 SW 153 [rev (Civ. A.) 146 SW 
261]; Gattison v. Meyer, (Tex. Civ. 
A.) 297 SW 900; Henderson v. Haley, 
(Tex. Civ. A.) 185 SW 324; Mitchell 
Veo hnomea sie CLex er Chive Ac) emit mon 
715. (4) So in trespass to try title 
by the purchaser of land from the 
commissioner of the land office after 
forfeiture against the original buy- 
er, suit being against a purchaser 
from the latter, defendant could show 
that the forfeiture was void, while, 
if forfeiture was good, Rev. St. (1911) 
arts 5458, 5459, cut off defendant’s 
right to attack plaintiff’s purchase. 
Schauer v. Schauer, (Tex. Civ. A.) 
185 SW 658. (5) The statute does 
not apply to a void sale, but applies 
to sales voidable because of some ir- 
regularity. Rainer v. Durrill, (Tex. 
Civ. A.) 156 SW 589. (6) It: was in- 
tended to linfit the time in which a 
sale of land by the state might be 
attacked for irregularity by one 
claiming only a right to purchase, 
but not to affect one whose right in 
the land had vested prior to a sale 
or award by the state. Kirby wy. 
Conn, (Tex. Civ. A.) 156 SW 232 [aff 
109 Tex, 540, 212 SW 469]. (7) Fil- 
ing of answer in trespass to try title 
was a sufficient compliance with the 
act. . Barnes v. Patrick, 105 Tex. 146, 
146 SW 154 [rev (Civ. A.) 143 SW 
978]. (8) So within the act a proceed- 
ing by mandamus against the com- 
missioner to compel him to award the 
land is begun by filing a motion for 
leave to file the petition, accompa- 
nied by the petition therefor. King 
v. Robison, 103 Tex. 390, 128 SW 
368. (9) The act is not merely a 
statute of limitations for the bene- 
fit of a party to a suit to be pleaded 
or waived, but is a rule of substan- 
tive law and a rule of evidence of 


land not classified as mineral and to whom the land 
is awarded secures a right free from any claim of 
the state for minerals that may thereafter be found 
The title-of a purchaser of school 
land is not subject to collateral attack on the ground 
that he. purchased in collusion with another and 


which the courts must take notice. 
Erp v. Tillman, 103 Tex. 574, 131 SW 
105% [rev - (Civs, As); 12d SW, 547i: 
See Herndon. v._ Robison, (Tex. 
Commn. A.) 270 SW 159 (it furnish- 
es not only a rule of limitation, but 
a substantive rule of repose, which, 
after lapse of year, vests as against 
all claimants conclusive rights in de- 
fending purchaser); Lovett v. Sim- 
mons, (Tex. Civ. A.) 19 SW (2d) 116 
(Rev. St. [1925] art 5329 § 4, pro- 
viding that no sale of public lands 
without condition of settlement shall 
be questioned after one year, fur- 
nishes not only a rule of limitation, 
but a substance rule of repose, which 
vests a conclusive right in the pur- 
chaser after lapse of one year). 

{e] Jurisdiction—L. (1905) ec 29 
does not give the supreme court ex- 
clusive original jurisdiction of a pro- 
ceeding to adjudge the validity of 
an award of school lands to a pur- 
chaser. Barnes v. Williams, (Civ. 
A.) 143 SW 978 [rev on other grounds 
105 Tex. 146, 146 SW 154]. 

[f] Paxzties.—(1) The validity of 
an award of Texas school lands toa 
purchaser may be adjudicated without 
making the commissioner of the 
general land office a party (Barnes v. 
Williams, (Civ. A.) 148 SW 978 [rev 
on other grounds 105 Tex. 146, 146 
SW 154]; Watts v. Wheeler, 10 Tex. 
Civ. Ay 1275 30 SW 2975 3 @2)y nomas: 
the state a necessary party (Watts 
v. Wheeler, supra). (3) In trespass 
to try title between private parties 
the state is not a proper party. State 
v. Dayton Lumber Co., 106 Tex. 41, 
155 SW 1178. 

{g] Instructions.—In trespass to 
try title against one in possession, 
who applied to purchase school lands 
subsequent to plaintiff but before 
plaintiff's proof of occupancy, an in- 
struction as to abandonment by de- 
fendant was properly refused, as the 
only question involved was whether 
plaintiff was an actual settler. Pat- 
ae v. Barnes, (Tex. Civ. A.) 163 SW 

8. 

49. Erp v. Robison, 106 Tex. 143, 
155 SW 180, 157 SW 1160; Canales 
v. Perez, 65 Tex. 291; Allen v. Draper, 
(Tex. Commn. A.) 254 SW 783 [rev 
(Civ. Al) 204 SW 792];. Butler v. 
Daniel,-21 Tex. Civ. A. 628, 54 SW 
29. See State v. Dayton Lumber Co., 
106 Tex. 41,°155°Siw) 11783. Smith: we. 
Turner, edTex) Civ. Ay L3ecSiw wt2ea) 
152 (both holding that the rights of 
the state and the vendees in a sale 
of land, when not controlled by stat- 
ute, are the same as the rights of 
parties to a plea of private property). 

[a] Rights of person paying pur- 
chase price.—Where plaintiff, under 
Rev. St. (1895) arts 4218j, 4218k, 
made application to purchase public 
land, took an oath that he was not 
purchasing for any other person, and 
entered into an obligation for deferred 
payments, and received a patent recit- 
ing purchase and full payment, no 
trust arose in favor of one who paid 
the purchase price... Houston Oil Co. 


v. Votaw, (Tex. Civ. A.) 184 SW 647 
(holding that, where defendants 
claimed under one alleged to have 


paid purchase price, evidence as to 
whose money was used in purchase 
was not sufficiently clear to show any 
resulting trust in defendants’ gran- 
tor). 

50. Schendell v. Rogan, 94 Tex. 
585, 68 SW 1001 [foll Chappell v. Ro- 
gan, (Tex.) 68 SW 1006]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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hence was not a bona fide purchaser within the stat- 
ute.°! Where the state sells a whole survey by the 
acre, and it contains more than estimated, the pur- 
chase includes the whole tract and the state can 
only demand payment for the excess, and, in default 
of such payment, have the surplus set apart to it 
A purchaser of school lands who 
has acquired rights therein may sell and convey, or 
contract to sell the same, before he has made all 
payments and become entitled to a patent;°* but a 
sale of unappropriated public lands, to which the 
vendor has no valid claim, while not void as against 
public policy,®* has no consideration, so that recov- 
ery cannot be had on the purchase-money notes.°® 
When the purchaser of school land has completed 
his three years of occupancy, the land is subject to 
seizure and sale under execution,®®*/2 or may be 
mortgaged;°* and even before he has completed his 


by a partition.52 


51. Logan v. Curry, 95 Tex. 664, 
69 SW 129 [rev (Civ. A.) 66 SW 81]. 

52. Willoughby v. Long, 96 Tex. 
194, 71 SW 545. See Smith v. Tur- 
mer, (Tex. Civ. A.) 13 SW (2d) 152 
(state may recover the purchase price 
of excessive acreage contained in a 
patent of school lands). 

[a] Rule applied.—Even if the 
act of March 22, 1889, attempts to 
authorize the commissioner of the 
land office to set apart the excess, 
where a survey has been sold con- 
taining more than estimated, no right 
is obtained against the purchaser by 
one making application to purchase 
part of it; the excess not having been 
legally set apart, and the commission- 
er not haying set it apart or attempt- 
ed to set it apart. Willoughby v. 
Long, 96 Tex. 194, 71 SW 545 [rev 
(Civ. A.) 69 SW 646]. 


53. Cunningham v. Terrell, 101 
Tex. 613, 111 SW 651; Chancey v. 
State, 84 Tex. 529,19 SW 706; Taylor 


v. Burke, 66 Tex. 643, 1 SW 910; Wil- 
son v. Hampton, 2 Tex. Unrep. Cas. 
426; De Shazo v. Eubank, (Tex. 
Commn. A.) 222 SW 976; Poole v. 
Cage, (Tex. Civ. A.) 214 SW 500; 
Holman v. Pinkard, (Tex. Civ. A.) 
176 SW 791; Wright v. Bott, (Tex. 
Civ. A.) 163 SW 360; Spotts v. Whita- 
ker,.(Tex. Civ. A.) 157 SW 422; Hud- 
man v. Henderson, 58 Tex. Civ. A. 358, 
124 SW.186; Samples v. Wever, 56 
Tex. Civ. A. 562, 121 SW 1129; Gun- 
nels v. Cartledge, 26 Tex. Civ. A. 623, 
64 SW 806; State v. Palin, (Tex. Civ. 
A.) 25 SW 820. See Chambers v. 
Rawls, (Tex. Civ. A.) 158 SW 208 (it 
is not necessary to the validity of a 
substitution of a purchaser’s inter- 
est in school land that it be ef- 
fected after the maturity of occu- 
pancy); Clark v. Altizer, (Tex. Civ. 
A.) 145 SW 1041 (a sale of school 
lands before the completion of the 
three years’ occupancy necessary to 
final title is not against public pol- 
icy). Compare Williams v. Cook, 
(Tex. Civ. A.) 272 SW 809 [aff on 
onan grounds (Commn. A.) 282 SW 
5 , 

[a] Liability of vendee on mort- 
gage of vendor.—Under Act of 1907 
(Acts 30th Leg. [1st Ex. Sess.] c 20) 
a sale within twelve months by an 
original purchaser releases the ven- 
dee, who later secured an award 
from the state, from liability on a 
mortgage given by his vendor for 
the purchase price. Clark v. Altizer, 
(Tex. Civ. A.) 145 Sw 1041. 

{b] Subsequent forfeiture of ven- 
dor’s title-—Where the state through 
its regular authorized officer makes 
an award of public lands to one au- 
thorized to purchase, the land so far 
passes out of the state as to author- 
ize its sale by the purchaser, thereby 
creating between him and his pur- 
chaser the relation of vendor and ven- 
dee; and, where possession accom- 
panies such transfer, the second pur- 
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chaser may not thereafter success- 
fully plead a total failure of consid- 
eration upon the forfeiture of his 
vendor’s title. Slaughter v. Cooper, 
56 Tex. Civ. A. 169, 121 SW 1/3. 

[ce] General rules not applicable.— 
The rules of law by which the rights 
of vendor and purchaser are adjusted 
in suits for purchase-money for fail- 
ure of title in conveyance of private 
lands have no application to the pub- 
lic domain. Slaughter v. Cooper, 
(Tex. Civ. A.) 107 SW 897. Compare 
Slaughter v. Cooper, 56 Tex. Civ. A. 
LCS 2AM SW 173: 

{[d] Conveyance before filing affi- 
davit of settlement.—(1) The rights 
of an entryman on public land are 
not forfeited by a conveyance before 
filing of affidavit of settlement re- 
quired by Acts 29th Leg. c 103, be- 
cause the notary with whom he had 
left the deed to the property with- 
out authority recorded it. Cox v. 
Payne, 107 Tex. 115, 174 SW 817 [aff 
(Civ. A.) 143 SW 336] (where the evi- 
dence was held to show that the in- 
tention of plaintiff and his grantor 
was that the land should not be con- 
veyed prior to the grantor’s filing his 
notice of settlement in the land of- 
fice). (2) Neither the date of the 
deed to his grantee, executed by a 
purchaser of public land, nor of his 
acknowledgment thereof, would con- 
trol as to whether the deed was void 
as being executed before the filing of 
an affidavit of settlement as required, 
the actual date on which the deed was 
filed in the recorder’s office being con- 
trolling, that being the manner in 
which delivery was made to the 
grantee. Payne v. Cox, (Civ. A.) 143 
SW 336 [aff 107 Tex. 115,174 SW 817]. 

{e] Rights and title of vendee.— 
(1) A grantee of a purchaser of school 
lands paying one fortieth of the price 
in cash is in the attitude of the 
state, and improvements made in 
good faith on the land cannot be urged 
against him. Hamman yv. Presswood, 
(Tex. Civ. A.) 120 SW 1052. (2) 
Where a commissioners court legally 
established a road over school lands, 
subject to sale, a subsequent purchas- 
er thereof, with notice of the facts, 
took the lands incumbered with the 
road. Middleton v. Presidio County, 
(Tex. Civ. A.) 138 SW 812. 

{f] Estoppel.—Where a_ subse- 
quent purchaser of school lands ac- 
quiesces in the acts of his vendor in 
procuring the cancellation of the orig- 
inal award, and the making of a new 
award to the purchaser, he is estopped 
to object to the validity of his mort- 
gage to his vendor. Clark v. Altizer, 
(Tex. Civ. A.) 145 SW 1041. 

[g] Innocent purchaser.—A _ sub- 
sequent purchaser of school lands 
from the purchaser from a substitute 
purchaser who held a recorded mort- 
gage from his vendee was not an in- 
nocent purchaser. Clark y. Altizer, 
(Tex. Civ. A.) 145 SW 1041. 
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three years’ occupancy the purchaser may.create a 
mortgage or other lien on the property,®’ although 
such len cannot be enforced until the occupancy is 
completed and proof thereof made,®* and is subject 
to be defeated by a sale by the purchaser before that 
time.®® Prior to the completion of the three years’ 
occupancy the rights of the purchaser are not sub- 
ject to seizure and sale under any judicial process.®° 

Confirmatory or validating acts. 
sion has sometimes been made for validating or 
confirming the title of purchasers.®4 

[§ 632] (16) Death of Purchaser. In case of the 
death of a purchaser, his heirs or legal representa- 
tives are entitled to one year in which to make pay- 
ment after the first day of November next after his 
death, and are absolved and exempt from the re- 
quirement of settlement and residence.®? 

[§ 633] (17) Refunding of Money Paid for Lands 


Statutory provi- 


{h] Title of corporation.—(1) The 
state cannot attack the title of a cor- 
poration to timbered land because 
the purchaser of such land at the time 
of making his purchase had conveyed 
the timber to the corporation, it ap- 
pearing that the purchaser acted as 
agent for the corporation and trans- 
ferred the land to it. State v. Hous- 
tony ‘Oil (Coy (Rex.= Cive Aa) tof esi, 
422. (2) Where the owner of timber 
conveyed the same to a corporation 
and then bought the land itself con- 
veying it to a corporation, the state 
cannot, the transaction being author- 
ized by statute, forfeit the title to the 
land on the ground that the corpo- 
ration was exceeding its charter pow- 
ers by its acquisition. State v. Hous- 
ton Oil Co., supra. 

Forfeiture for premature transfer 
See supra § 628. 

Substitution of purchaser see supra 


$°.623° 
Ae See cases infra text and note 
55. Rayner Cattle Co. v. Bedford, 


91 Tex. 642, 45 SW 554 [aff (Civ. A.) 
44 SW 410, and expl and foll Lamb 
v. James, 87 Tex. 485, 29 SW 647]. 
55144. Martin v. Bryson, 31 Tex. 
Civ. A. 98, 71 SW 615 [appr Logue v. 
es em 35 Tex. Civ. A. 203, 80 SW 


[a] Although patent has not been 
issued, the rule applies. Martin v. 
Bryson, 31 Tex. Civ. A. 98, 71 SW 615. 

56. Logue v. Atkeson, 35 Tex. Civ. 
A. 308, 80 SW 187. 

57. Bourn v. Robinson, 49 Tex. 
Civ. A. 157, 107 SW 878; Bumpass 
v. McLendon, 45 Tex. Civ. A. 519, 
101 SW 491; Harwell v. Harbison, 
(Tex. Civ. A.) 95 SW 30. 

58. Bumpass v. McLendon, 45 Tex. 
Civ. A. 519, 101 SW 491; ‘Harwell v. 
Harbison, (Tex. Civ. A.) 95 SW 30. 

59. Bourn v. Robinson, 49 Tex. Civ. 
A. 157, 107 SW 873. But see Harwell 
v. Harbison, (Tex. Civ. A.) 95 SW 


30. 

60. Bourn v. Robinson, 49 Tex. Civ. 
A. 157, 107 SW 873. 

61. See statutory provisions. 
[a] Title to minerals.—Rev. 
(1895) art 4041, validating title to 
minerals in purchasers of public 
lands, when treated as a validating 
act, is not in violation of Const. art 
7 § 4, as to the legislature not having 
power to grant relief to purchasers 
of school lands, or § 5, forbidding ap- 
propriation of school funds to a for- 
eign purpose. Greene v. Robison, 109 
Tex. 367, 210 SW 498. 

62. Potter v. Robison, 102 Tex. 448, 
119 SW 90; Clark v. Terrell, 100 Tex. 
277, 98 SW 642. 

[a] Construction of statutes.—(1) 
Rev. St. (1895) art 52181, authoriz- 
ing the forfeiture of public land on 
the purchaser’s failure to pay the in-, 
terest, but providing that, if any pur- 
chaser die, his heirs, ete., shall have 
one year in which to make payment 
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Not Patentable. Provision has been made by stat- 
ute for refunding money paid in good faith into the 
state treasury for lands for which a patent cannot 
be legally issued, on approval of the claim by the 


governor and attorney-general.®% 


[§ 634] (18) Sale of Timber. 


The commission- 
er of the general land office is empowered to adopt 
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fails to comply 


such regulations for the sale of timber on. public 


after November 1 after his death, 
and shall be exempt from the require- 
ment of residence, being enacted to 
prevent forfeitures, should be liber- 
ally construed., Leaverton v. Robi- 
son, 102 Tex. 516, 120 SW 169. (2) 
A contract for the purchase of school 
land being a community obligation, 
the purchaser’s wife acquired a half 
interest therein, although she was not 
named in the contract, and she is a 
“purchaser”? within the above article. 
Leaverton v. Robison, supra. (3) 
Rev. St. (1895) art 4218 was not re- 
pealed by Gen. L. (1905) ¢c 103. Clark 
v. Terrell, 100 Tex. 277, 98 SW 642. 

{[b] Rule applied.—The death of a 
transferee of school land entry dis- 
pensed with further occupancy. 
Chambers v. Rawls, (Tex. Civ. A.) 
158 SW 208. 

63. See Walker v. Finley, 94 Tex. 
145, 58 SW 941; De Poyster v. Baker, 
89 Tex. 155, 34 SW 106. But see Ta- 

- tum v. Kincannon, 54 Tex? Civ. A. 633, 
119 SW 113 (holding that the right to 
purchase cannot be destroyed by. re- 
turn of purchase money). 

[a] Certificate not, amounting to 
approval.— Where the governor and 
attorney-general issued a certificate 
to plaintiff that he had paid a cer- 
tain sum into the state treasury on 
school land entered by a minor, but 
had not filed a transfer from the orig- 
inal purchaser when such payment 
was made, but that he had in fact ac- 
quired all the right, title, and interest 
of such minor by a regular sale un- 
der guardianship proceedings, but 
that for, failure to file his transcript 
he was not a purchaser within the 
meaning of the bill, and entitled to 
the refund, this did not amount to an 
approval entitling plaintiff to a war- 


rant. Walker v. Finley, 94 Tex. 145, 
58 SW 941. 
64. Hornbeck v. Terrell, 38 Tex. 


Civ. A. 70, 85 SW 485. 

65. Hornbeck v. Terrell, supra. 

[a] Thus, where the commission- 
er adopted the rule of requiring appli- 
cations for the purchase of timber 
to be in writing and on blanks fur- 
nished by him, a person who had 
knowledge of such rule and failed to 
comply therewith cannot claim to be 
a purchaser through letters and tele- 
grams to the commissioner stating 
that he wished to purchase the timber 
on specified sections. Hornbeck v. 
Terrell, 38 Tex. Civ. A. 70, 85 SW 
485. 
{b] Purchaser need not be actual 
settler.— Wing v. Dunn, 60 Tex. Civ. 
A. 16, 127 SW 1101 [writ of error den 
on other grounds 103 Tex. 393, 128 SW 
108, and foll Wing v. Simms, 66 Tex. 
Civ. A. 67, 127 SW 1109]; Hooks v. 
Kirby, 58 Tex. Civ. A. 335, 124 SW 156. 
See State v. Houston Oil Co., (Tex. 
Civ. A.) 194 SW 422 (under Acts 24th 
Leg. c 47 §§ 1-11, 16, and Acts 26th 
Leg. c 137, as amending § 16, in view 
of prior construction, a title of a pur- 
chaser of timber who bought the land 
on which it stood was not subject to 
attack because he was not an actual 
settler, etc.). 

[c] Right to purchase land.—(1) 
Under Rev. St. (1895) art 4218q, the 
purchaser of timber on school lands 
had a contractual right to purchase 
the land pursuant to the provisions of 
such article. Houston Oil Co. v. Mc- 
Grew, 107 Tex. 220, 176 SW 45. (2) 
The rights of a purchaser of timber 
thereafter to purchase the land on 
which the timber stood are vested, and 


may not be impaired or taken away 
by future legislation. Wing v. Dunn, 
60 Tex. Civ. A. 16, 127 SW 1101 [writ 
of error den 103 Tex. 393, 128 SW 
108, and foll Wing v. Simms, 66 Tex. 
Civ. A. 67,.122% SW 11091; ‘Hooks: v. 
Kirby, 58 Tex. Civ. A. 335, 124 SW 
156. (3) Where the purchaser made 
due application to purchase the land 
within five years and paid the pur- 
chase money, he became invested with 
a right to the land without any award 
by the commissioner. Houston Oil 
Co. v. McGrew, supra. (4) That the 
state treasurer’s receipt for the mon- 
ey paid by a purchaser of school land 
was dated July 13 did not controvert 
positive evidence afforded by an en- 
try on the treasurer’s account that 
the payment. was made on June 28. 
Houston Oil Co. v. McGrew, supra. 

{d] Effect of sale.—(1) Under 
Sayles Civ. St. Annot. (1897) art 4218q. 
a sale of timber withdraws the land 
from sale to an actual settler during 
the five years given the purchaser to 
remove the timber, and for this peri- 
od it can be sold only to the pur- 
chaser of the timber, or his vendee 
thereof. Wing v. Dunn, 60 Tex. Civ. 
A. 16, 127 SW 101 [writ of error 
den on other grounds 103 Tex. 293, 


.128 SW 108, and foll Wing v. Simms, 


66 Tex. Civ. A. 67, 127 SW 1109]. (2) 
So, where the legal title to the timber 
is in the purchaser’s vendee, a third 
person has not the right to purchase 
the land. Ragley v. Robison, 103 
Tex. 240, 126 SW 1. (38) The stat- 
ute, providing that a purchaser of 
timber on public school lands shall 
have five years to remove the timber 
and within such five years to pur- 
chase the land, does not limit the own- 
er of the timber to purchase only the 
land on which timber is left at the 
time of the purchase. Hooks vy. Kir- 
by, 58 Tex. Civ. A. 335, 124 SW 156. 

[e] Purchase by corporation.— 
The fact that a corporation is the real 
purchaser of the timber on public 
lands does not prevent it from pur- 
chasing the land within the time pre- 
scribed. Wing v. Dunn, 60 Tex. Civ. 
A. 16, 127 SW 1101 [writ of error den 
on other grounds 103 Tex. 393, 128 SW 
108, and foll Wing v. Simms, 66 Tex. 
Civ, A. 67, 127 SW 1109]. 

{[f] Contract of sale construed 
see Montgomery County Dev. Co. v. 
Miller-Vidor Lumber Co., (Tex. Civ. 
A.) 139 SW 1015. 

66. See Galveston County v. Tan- 
kersley, 39 Tex. 651 [appr Worley v. 
State, 48 Tex. 1] (the title of a county 
to school lands, the patent to which 
it had received from the state be- 
fore the adoption of the constitution 
of 1869, was not divested by art 9, 
§ 8, of that constitution, providing 
that the public lands heretofore giv- 
en to counties shall be under the con- 
trol of the legislature, and may be 
sold under such regulations as the 
legislature may prescribe, and that in 
such case the proceeds shall be added 
to the public school fund). 

[a] Construction of grant see 
Slaughter v. Yoakum County, 109 Tex. 
42, 195 SW 1129 [rev (Civ. A.) 160 
SW 1175]; Holmes v. Robison, (Tex.) 
124 SW 629; Ellwood v. Stalleup, 57 
Tex. Civ. A. 343, 122 SW 906. 

[b] Survey and location.—(1) Act 
Jan. '26, 1839 and Act Jan. 16, 1850 
(Paschal Dig. arts 3464, 3468), grant- 
ing land to the several counties for 
school purposes, ete., and providing 
under certain circumstances for loca- 
tions on any unappropriated land in 
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lands as may be deemed necessary,®°* and one who 


with the rules adopted as to ap- 


plications cannot claim to be a purchaser.*° 

[§ 635] (19) Grants to Counties and Disposal of 
County School Lands. 
state have received grants of land for school pur- 
poses,** and hold such land in trust for the public 


The various counties of the 


the state, prescribed the method of 
procedure by counties in making 1lo- 
cations and surveys of school lands 
granted them applicable solely to 
such lands, and Acts Febr. 10, 1852 
art 4562, providing for the return of 
all field notes of locations of land to 
the general land office, did not apply 
to locations of school lands by coun- 
ties under the acts of 1839 and 1850, 
and a county complying with the acts 
of 1839 and 1850 atequired a valid ti- 
tle (Talley v. Lamar County, 104 
Tex. 295, 137 SW 1125), (2) even 
though a patent for the same is not 
issued (Talley v. Lamar County, 104 
Tex. 295, 137 SW 1125 [aff (Civ. A.) 
127- SW —27%2]). (3) In such case, 
where a county made a location of 
school lands and had the field notes 
recorded in the surveyor’s office of 
the county where the land was located 
and a transcript of the field notes 
was recorded in a new county embrac- 
ing the land, the county acquired ti- 
tle as against subsequent preémption- 
ists chargeable with knowledge of the 
claims of the county. Talley v. Lamar 
County, supra. (4) Where the state 
makes an appropriation of land for 
the county, and a tract thereof was, 
in conformity with the appropriation, 
separated from the mass of public 
lands by a survey or other appropriate 
act of segregation, the title to the 
tract became a vested right which 
could not be impaired by an alleged 
abandonment unless other land was 
secured in its stead and a mere dec~ 
laration to abandon would be ineffect- 
ual. Talley v. Lamar County, supra. 
(5) The commissioners’ court of a 
county has implied power to enter fn- 
to agreements with another county 
to fix the boundaries of such county’s 
school lands. Colorado County  v. 
Travis County, (Tex. Civ. A.) 176 SW 
845. (6) A joint survey of school 
lands by the representatives of sev- 
eral counties, made and adopted with 
knowledge of the facts by the com- 
missioners’ court of each county, and 
acted upon by the attorneys of two 
of the counties in a suit, was not a 
definite settlement of the. location 
of such lands by agreement. Colo- 
rado County v. Travis County, supra. 
(7) A resurvey by plaintiff county 
of its school lands, relied upon by les- 
sees of such lands of defendant coun- 
ties, as well as by one defendant coun- 
ty in a suit, did not estop plaintiff 
to claim a location for the lands other 
than that fixed by such resurvey. 
Colorado County v. Travis County, 
supra. (8) In an action by a county 
against other counties to locate school 
lands, a junior survey was inadmis- 
sible in evidence to locate an earlier 
one locating such lands. Colorado 
County v. Travis County, supra. (9) 
In such action an instruction pre- 
cluding the jury from considering 
certain surveys as evidence bearing 
upon the location of monuments 
named in a prior survey was held er- 
roneous, Colorado County vy. Travis 
County, supra, (10) In such action 
evidence was held sufficient to sus- 
tain the jury’s finding as to the posi- 
tion of the southeast corner of a cer- 
tain survey. Colorado unty v. Tra- 
vis County, supra. (11) Under Rev. 
St. art 4269, providing that the sur- 
veys of all county school lands here- 
tofore made, either on the ground or 
by protraction, returned into the gen- 
eral land office, and on which patents 
have issued, shall be valid, and the 
titles to the land included within the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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schools, with a restricted power of sale.6* Such land 
is to be sold in the manner provided by the commis- 


lines of the surveys as so returned 
shall be vested in the counties for 
which the same were made, a county 
acquires title of all the lands included 
in the lines of an office survey shown 
by the field-notes on file in the land 
office to include all lands between 
other surveys, although the distance 
of the courses as given in the field- 
notes does not include all such lands. 
Steward v. Coleman County, 95 Tex. 
445, 67 SW 1016. See Cross v. Wil- 
kinson, 111 Tex. 311, 234 SW 68 [an- 
swering cert questions (Civ. A.) 187 
SW 345 (set aside on reh (Tex. Civ. 
A.) 234 SW 1118)]; Lewright v. Tra- 
vis County, 54 Tex. Civ. A. 540, 118 
SW 725, 121 SW 725. 

[ec] Effect of grant to Greer Coun- 
ty.—(1) Undér the general laws of 
Texas granting a certain amount of 
land to each county of the state for 
educational purposes, patents were is- 
sued to Greer County, Texas, for cer- 
tain lands in other parts of the state. 
But subsequently it was decided by the 
supreme court of the United States 
that the territofy known as Greer 
county belonged to the United States 
and not to the state of Texas. U.S. 
v. Texas, 162 U. S. 1, 16 SCt 725, 40 
L. ed. 867. (2) Thereupon, by act of 
congress, the same territory was or- 
ganized as Greer County, Oklahoma. 
In a suit by the state to recover the 
land granted to Greer county, it was 
held that the legal title to the land 
was in the state, for Greer county, 
Oklahoma, being a corporation created 
by a different sovereignty from that 
which purported to create Greer coun- 
ty, Texas, was technically a different 
person, and a stranger to the gift to 
Greer county, Texas; and on the dis- 
appearance of that de facto county, 
the state took whatever title the 
county had. The court further ex- 
pressed the opinion that the title could 
not be charged with any trust in 
favor of schools in Greer county, 
Oklahoma. Greer County v. Texas, 
197: U. S. 235, 25 SCt 437, 49 L. ed. 
736 [aff 31 Tex. Civ. A. 223, 72 SW 
104]. (3) But a purchaser from Greer 
county was protected. Cameron v. 
State, 95 Tex. 545, 68 SW 508 [rev 
(Civ. A.) 67 SW 348]. 

67. Logan v. Stephens County, 98 
Tex. 283, 88 SW 365 [aff (Civ. A.) 
81 SW 109]; Potter County v. C. C. 
Slaughter Cattle Co., (Tex. Commn. 
A.) 254 SW 775 [aff (Civ. A.) 235 SW 
295]; Slaughter v. Hardeman Coun- 
ty, (Tex. Civ. A.) 1389 SW 662. 

[a] Sale which is virtually dona- 
tion and disposition of the lands of 
the county for purposes not author- 
ized by law is void. Gallup v. Liberty 
County, 57 Tex. Civ. A. 175, 122 SW 
291; Llano County v. Johnson, (Tex. 
Civ. A.) 29 SW 56. 

[b] Powers of counties as trus- 
tees (1) must be strictly construed, 
and the counties may neither divest 
themselves of the powers conferred 
nor assume powers not conferred. 
Potter County v. C. C. Slaughter Cat- 
tle Co., (Tex. Commn. A.) 254 SW 
io bas thet: (Civ. vA.) 285) SWy).2959; 
Slaughter v. Hardeman County, (Tex. 
Civ. A.) 139 SW 662. (2) So the coun- 
ty commissioners’ court cannot make 
a settlement and compromise with a 
purchaser from a grantee of the coun- 
ty’s school lands where the original 
purchaser has paid no part of the 
agreed consideration; and its com- 
promise deed of a part of such lands 
without other consideration is in- 
valid. Slaughter v. Hardeman Coun- 
ty, supra (holding further that de- 
fendant claiming under an invalid con- 
veyance, and not pleading any equity 
arising out of the good faith of such 
conveyance, or offering to pay the con- 
sideration formerly agreed upon, can- 
not take any benefit from the fact 
that the conveyance has never been 
set aside). (3) Where a purchaser 
of school lands appeared before the 
commissioners’ court and informed it 
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that unless it reduced the interest 
on his purchase-money note he would 


not complete the purchase, the court 


had no authority to reduce the rate 
of interest on the note. Delta County 
v. Blackburn, 100 Tex. 51, 98 SW 419 
[rev (Civ. A.) 90 SW 902]. 

[c] Adverse claims.—Where a 
county was the owner of an undivid- 
ed interest in certain land, it could, 
suing alone, maintain trespass to try 
title to recover the entire land as 
against one deraigning title under a 
void grant to another county. Yoak- 
um _v. Slaughter, (Civ. A.) 160 SW 
1175 [rev on other grounds (Tex.) 195 
SW 1129]. 

[d] Adverse possession.—Under 
Act Aug. 30, 1856 (L. [1856] ¢ 158), 
providing that no limitations shall 
run in favor of one settling on lands 
granted for purposes of education, 
and Const. art 7 § 6, as amended in 
1883, providing that no adverse pos- 
session shall be available against the 
title to county school lands, and Rev. 
St. (1895) arts 5277, 5281, giving a 
claimant the right to recover for im- 
provements made in good faith on his 
proving adverse possession in good 
faith, etc., the court in trespass to 
try title by a county for school lands 
may not, on granting judgment for 
the county, provide for the payment 
to defendant for improvements made 
in good faith, because, to establish a 
claim for improvements, the ques- 
tions of adverse possession and of 
limitations are involved. Talley v. 
Larhar, 104 Tex. 295, 187 SW 1125 
Laff! (Civ. (AL) 112% Sw 272). 

68. Talley v. Lamar County, 104 
Tex. (295) 13k Sw 11:25 4 fate (Cive A) 
127 SW 272]; Logan v. Stephens 
County, 98 Tex. 288, 883 SW 365 [aff 
(Civ. A.) 81 SW 109]; Potter County 
v. C. C. Slaughter Cattle Co., (Tex. 
Commn. A.) 254 SW 775 [aff (Civ. A.) 
235 SW 295); Brazoria v. Padgitt, 
(Tex. Civ. A.) 160 SW 1170; Carter- 
Kelly Lumber Co. v. Angelina Coun- 
ty, 59 Tex. Civ. A. 310, 126 SW 293; 
Matagorda County v. Casey, 49 Tex. 
Civ. A. 35, 108 SW 476; Meerscheidt 
v. Gardner, 48 Tex. Civ. A. 579, 107 
SW 619; San Augustine County v. 
Madden, 39 Tex. Civ. A. 257, 87 SW 
1056; Waggoner v. Wise County, 17 
Tex. Civ. A. 220, 43 SW 836. 

[a] Rule applied.—A deed signed 
and acknowledged by the county 
judge and three of the members of 
the commissioners’ court, purport- 
ing to be made on behalf of the coun- 
ty, and having its seal and that of the 
district clerk attached to the certifi- 
cate of acknowledgment, and pur- 
porting to convey the land for a cash 
consideration, is prima facie valid 
and operative to convey the county’s 
title to the land, although the signa- 
tures of the makers are not attested 
by a seal. San Augustine County v. 
macden, 39 Tex. Civ. A. 257, 87 SW 
1 4 


{[b] Court cannot delegate its 
power (1) to fix the manner of sale 
(Logan v. Stephens County, 98 Tex. 
283, 83 SW 365 [aff (Civ. A.) 81 SW 
109]. See Thomason yv. Upshur Coun- 
ty, (Tex. Civ. A.) 211 SW 325) (2) or 
the authority to sell the land (Brazo- 
ria County v. Rothe, (Tex. Civ. A.) 
168 SW 70; Brazoria County v. Pad- 
elite Clés. Civ.) AD) 160 SSW Tio; 
Gallup v. Liberty, 57 Tex. Civ. A. 175, 
122 SW 291). (8) So the commis- 
sioners’ court cannnot delegate to the 
county judge the power to sell the 
timber on such lands, but. sales so 
attempted to be made by him were 
invalid. Carter-Kelly Lumber Co. v. 
Angelina County, 59 Tex. Civ. A. 310, 
126 SW 293. 

[ec] That land is under lease for 
a definite term does not destroy or 
impair the power of the commission- 
ers’ court to sell it. Meerscheidt v. 
Gardner, 48 Tex. Civ. A. 579, 107 SW 


619, 
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sioners court of the county,®* who may appoint 
agents to make sales on specified terms, convey the 


{d] Ratification of sale.—(1) The 
commissioners’ court may ratify a 
sale of school land which it might 
originally have made. King County 
v. Martin, (Tex. Civ. A.) 173 SW 960, 
1200; Brazoria County v. Rothe, 
(Tex. Civ. A.) 168. SW’70; Brazoria 
Vv.’ Padgitt, (Tex. Civ.’ A.) ' £60)°Siwi 
1170; Carter-Kelly Lumber Co. v. 
Angelina County, 59 Tex. Civ. A. 310, 
126 SW 293; Gallup v. Liberty, 57 
Mex Clive WAR Tb L225 SW o2i0ubs (2) 
The order of the commissioners’ 
court approving a sale of timber 
on school lands need not be in writing 
to constitute a ratification of the sale. 
Carter-Kelly Lumber Co. v. Angelina 
Se 59 Tex. Civ.'A. 310, 126 SW 

[e] Rescission of sale.—(1) 
Where a county, contracting to sell 
land claimed it for a school fund, 
subject to the right to rescind for 
nonpayment of installments, subse- 
quently conveyed the identical land 
by metes and bounds to a third per- 
son, the subsequent conveyance op- 
erated to rescind the contract of sale, 
and the third person acquired title as 
against one claiming under the pur- 
chaser in the contract. Tinney vy. 
Waggoner, (Tex. Civ. A.) 138 SW “184. 
(2) So a county’s conveyance of land 
to a purchaser for interest and one- 
half delinquent principal disaffirmed 
the original sale and effected a new 
one. West v. Cameron County, (Tex. 
Commn. A.) 14 SW (2d) 836 [rev 
(Civ. A.) 4 SW (2d) 111]. 

{f] Option.—(1) The  county’s 
power “‘to sell or dispose of its lands” 
under Const. art 7 § 6, does not in- 
clude the power to make a contract 
granting an exclusive option to pur- 
chase its lands at any future time, in 
view of art 5 § 18. Potter County v. 
Ci. C.) Slaughter”! Cattle Co. (tex: 
Commn, A.) 254°SW 775 [aff (Civ. A.) 
235 SW 295]. .(2) So a contract leas- 
ing the land for twenty years with an 
option to purchase is void as against 
public policy, and unreasonable as a 
matter of law; and receiving the 
rents \ under “such -contract “fora 


rnumber of years would not valid- 


ate the contract. Midland County v. 
Slaughter, 61. Tex. Civ. A. 328, 130 
SW 612. (3) But an agreement 
between a county and another, con- 
cerning school lands, providing for 
reéntry and forfeiture, unless a cer- 
tain sum was paid on or before twen- 
ty years, is a contract of sale, and not 
an option to purchase, under the con- 
Stitution. | Potter) County” var Cue: 
Slaughter Cattle Co., supra. (4) The 
fact that the parties construed an in- 
strument as a contract of sale for 
more than twenty years should have. 
some weight in determining the char- 
acter of the _ instrument. Spal Oi 
Slaughter Cattle Co. v. Potter Coun- 
ty, (Tex. Civ. A.) .235 SW 295 [aff 
(Commn,. A.) 254 SW 775]. 

[g] Action to set aside sale.—(1) 
A sale of school land will not be set 
aside merely because of a slight inade- 
quacy of price. King County v. Mar- 
tin, (Tex. Civ. A.) 173 SW 960, 1200. 
(2) Although the commissioners’ 
court, in selling school land, fraudu- 
lently intended to favor the purchas- 
er, that fact does not warrant a va- 
cation of the sale, where the county 
received full value and was in no way 
injured. King County v. Martin, su- 
pra. (3) Evidence that the interest 
charged on the deferred purchase 
money for school land was less than 
the usual rate is inadmissible, unless 
conditions were similar (King Coun- 
ty v. Martin, supra), (4) but evidence 
that the interest charged on the de- 
ferred purchase money was less than 
usual is admissible to Show inade- 
quacy of price (King County v. Mar- 
tin, supra). (5) For evidence suffi- 
cient to warrant a finding that a bet- 
ter price could not have been ob- 
tained, and that the price charged 


1188 [50 C.J.] 


lands, receive the purchase money, deposit the same 
to the credit of the school fund and the county treas- 
urer, and make an annual report of their transac- 
tions pursuant to a written contract.®® Publie school 
lands of a county cannot be sold or conveyed except 
for money,’® and the gross proceeds of sales are 
to be held by the county in trust for the benefit of 
Henee a grant in con- 
sideration of services in locating or subdividing the 
land’? or a contract to pay one a commission as 
agent out of the price of the lands‘? is void. So also 
as a county may dispose of the fee in its school 
lands only by sale, and an attempt on its part to 
make such disposition by a boundary lne agree-~ 
ment is binding neither on it nor on the other party 


the publie schools therein.*? 


was not inadequate see King County 
v. Martin, supra. (6) As to such 
proceedings, their effect, and admis- 
sibility of evidence thereof in subse- 
quent actions generally see Fullerton 
v. Seurry County, (Tex. Civ. A.) 143 
Sw 971. 

{h] Insufficient consideration.— 
If a contract for conveyance of 
school land be considered severable 
as to consideration, it is void, since 
the ,commissioners’ court, occupying 
the relationship of a trustee, could 
not, for the nominal consideration of 
five dollars, convey a valuable estate 
in land belonging to the school fund. 
Thomason y. Upshur County, (Tex. 
Ciy., A.) 211 SW '325. 

[i] Rights inter se of joint pur- 
chasers of county land see Ellard v. 
Cox, 52 Tex. Civ. A. 60, 114 SW 410. 

69. Matagorda County v. Casey, 
49 Tex, Civ. A. 35, 108 SW 476. 

70. Slaughter v. Mallet Land, etc., 
Co., 141 Fed. 282, 72 CCA 430 [certio- 
rari den 201 U. S. 646 mem, 26 SCt 761 
mem, 50 L. ed. 908 mem]; Pulliam v. 
Runnels County, 79 Tex. 363, 15 SW 


277; Tomlinson v. Hopkins: County, 
57 Tex: 572;. ‘Thomason v. | Upshur 
County, (Tex. Civ. A.) 211 SW 325; 


Cassin v. La Salle County, 1 Tex. Civ. 
A. 127, 21 SW 122 [foll Tomlinson v. 
Hopkins County, 57 Tex. 572, and 
San Augustine County v. Madden, 39 
Mex MOL Ae sOlGeiol VW sLOOO laa ee 
Freestone County v. McKinney, (Tex. 
Civ. A.) 285 SW 340 [rev on other 
grounds (Commn. A.) 291 SW 529] 
(holding purchaser of school land 
from county to have title, subject to 
lien to secure purchase-money note). 

[a] Note and vendor’s lien.—A 
county board having sold certain 
school lands, taking a note for the 
price, secured by lien upon the land, 
has power to release vendee’s liabil- 
ity on the note after default, and take 
in lieu thereof the note of another 
person secured by trust deed on the 
land, to whom vendee’s interest had 
been conveyed, and who assumed the 
payment of his note. Waggoner v. 
Wise County, 17 Tex. Civ. A. 220, 43 
SW 836. 

[b] Entirety of consideration.— 
Where a county’s contract for con- 
veyance of an interest in school lands 
is entire as to consideration and in- 
capable of severance, the considera- 
tion must be wholly good or wholly 
bad, and, where a part of it was bad 
as not being in money as required by 
law, the remainder, being in money, 
is insufficient to give the contract 
validity. Thomason v. Upshur Coun- 
ty, (Tex. Civ. A.) 211 SW 325. 

[ec] Consideration for mortgage.— 
A preéxisting debt for a balance due 
on the purchase price of school lands, 
although the vendor had no title 
thereto, is consideration for a mort- 
gage thereon, executed after the can- 
eellation of the vendor’s rights and 
an award to the purchaser. Clark v. 
Altizer, (Tex. Civ. A.) 145 SW 1041. 

71. Logan v. Stephens County, 98 
Tex. 283, 88 SW 365 [aff (Civ. A.) 81 
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SW 109]. See cases supra note 70. 

72. Dallas ‘County jv..-Club auand; 
etc.. Co., 95 Tex. 200, 66 SW 294 [rev 
as to this point 26 Tex. Civ. A. 449, 
64 SW 872]; Pulliam v. Runnels 
County, 79 Tex. 363, 15 SW 277; Cas- 
sin v. La Salle County, 1 Tex. Civ. 
A. 127, 21 SW 122 

[a] Rule applied.—One who pur- 


chases school lands from another to 


whom the county conveyed them in 
consideration of his locating other 
school lands is bound by the record 
of the commissioners’ court showing 
how his grantor acquired title from 
the county, and cannot rely upon re- 
citals in the deed made by the coun- 
ty judge that the lands were sold for 
cash which had been duly received. 
Pulliam v. Runnels County, 79, Tex. 
363, 15 SW 277. 

73. Slaughter v. Mallet Land, etc., 
141 Fed. 282, 72 CCA 430 [cer- 
tiorari den 201 U. S. 646 mem, 26 SCt 
761 mem, 50 L. ed. 903 mem]; Mata- 
gorda County v. Casey, 49 Tex. Civ. 
A. 35, 108 SW 476. See Brazoria v. 
Padgitt, (Tex. Civ. A.) 160 SW 1170 
(holding an order of commissioners’ 
court, authorizing commissioners to 
sell county school lands, to pro- 
vide for legal payment of the com- 
missioners’ commissions and expens- 
es out of the county’s general fund, 
and not out of the proceeds of the 
sale). But see Gallup v. County, 57 
Tex.-Civ. A. 175, 122 SW 291 (holding 
allowance of commission to be mere- 
ly diversion from school fund to gen- 
eral fund, and not to invalidate sale). 

[a] Stipulation to pay compensa- 
tion based on percentage of proceeds. 
—A stipulation in a contract with 
agents for the sale of county school 
lands agreeing to pay them “10 per 
cent. on the gross amount of the 
sales, to be paid as the purchase mon- 
ey comes in,” is not an agreement to 
pay them out of the proceeds of the 
sales, and hence on its face an unau- 
thorized diversion thereof, but is an 
undertaking to pay them out of prop- 
er funds an amount equal to ten per 
cent. Matagorda County v. Casey, 49 
Tex. Civ. A. 35, 108 SW 476. 

74. Atascosa County v. Alderman, 
(Tex. Civ. A.) 91. SW 846. 

75. Slaughter v. Mallet Land, etc., 
Co., 141 Fed. 282, 72 CCA 430 [cer- 
tiorari den 201 U. S. 646 mem, 26 SCt 
761 mem, 50 L. ed. 903 mem]. 

76. Ward v. Worsham, 78 Tex. 180, 
14 SW 453; Perego v. White, Til Tex. 
196. 3 Sw 974 [foll Ward v. Wor- 
sham, 78 Tex. 180, 14 SW 453]; Clay 
County Land, etc., Co. v. Wood, 71 
Tex. 460, 9 SW 340; Perkins v. Miller, 
60. Tex 6: Carrington iw.) Elarris; 
(Tex, Civ. vA.) 50 (SW. 197%. Best wv. 
Baker, 3 Tex. Civ. A. 551, 22 SW 1067, 
24 SW 679; Baker v. Millman, 2 Tex. 
Civ. A. 342, 21 SW 297; Baker v. Bur- 
roughs, 2 Tex. Civ. A. 337, 21 SW 295. 

fa] Prior rights of actual settler. 


|—A sale of county school land by 


the commissioners’ court is not such 
a proceeding in rem as to bar the 
prior rights of an actual settler in 
respect to such land. Baker vy. Mill- 


to the agreement.74 
county school lands may be valid.7°® 
tler on county school lands has a prior right to pur- 
chase the same,*® and in order to bar such right an 
offer to sell must be made to him by the county in 
good faith, and the offer rejected on his part." 
fact that a purchaser of school lands from the coun- 
ty was not an actual settler at the time he purchased 
is immaterial, if no one claiming a preference right 
to purchase disputes the validity of the sale.*® 
chasers of county ‘school lands who purchased in 
good faith and without notice of any defect in the 
consideration moving to the county from the orig- 
inal grantee acquire a good title to the land as against 
the county, notwithstanding the invalidity of the 


[§ 635 


But a conditional sale of the 
An actual set- 


The 


Pur= 


man, 2 Tex. Civ. A. 342, 21 SW 297; 
Baker v. Burroughs, 2 Tex. Civ. A. 
337, 21 SW 295. 

[b] Future settlers protected.— 
The right of preémption given to ac- 
tual settlers on county school lands 
by Const. art 7 § 6 which provides 
that they ‘“‘shall be protected in the 
prior right of purchasing the same 
to the extent of their settlement, not 
to exceed 160 acres,’ extends to fu- 
ture settlers as well as to those re- 
siding on the land at the time the 
constitution was adopted, and is not 
affected by a sale of the land by the 
county to another before the settler 
offered to buy it. Baker vy. Dunning, 
V0 Dex 2 8 13S We 61%5 

[c] One who does not reside upon 
the land claimed is not an “actual set- 
tler,” although he has fenced the en- 
tire tract, and cultivated several 
acres of it. Baker y. Millman, 77 Tex. 
46, 13 SW 618. 

{d] Married man in possession of 
county school land at the time of its 
sale, who has no land elsewhere, is an 
actual settler, so as to be entitled. to 
a prior right of purchase, and the 
fact that he had verbally agreed to 
transfer his right before a sale makes 
no difference. Best v. Baker, 3 Tex. 
Civ. A. 551, 22 SW 1067, 24 SW 679; 
Baker v. Millman, 2 Tex. Civ. A. 342, 
21 SW 297. 

[e] Settler not confined to land 
which he has actually inclosed.— 
Baker v. Burroughs, 2 Tex. Civ. A. 
337, 21 SW 295. 

[f] Right not confined to settlers 
who have no other land.—Best v. 
Baker, 3 Tex. Civ. A. 551, 22 SW 1067, 


24 SW 679; Baker v. Burroughs, g 
Pex ‘CivieAcssiy 2178 We20n: 
[g] Where an actual settler has 


made a tender of the purchase price 
to the county, he has an interest in 
the land Which is capable of transfer. 
Wood v. Wesson, (Tex. Civ. A.) 22 
SW 1069. 

{h] Payment to quiet title. 
Where the price of school fund land, 
previously settled upon, is fixed by 
the commissioners’ court, and the 
same is sold for such price to a pur- 
chaser, together with other land of 
another classification and price, for a 
gross sum, without allowing the set- 
tler a chance to purchase the same, 
the money to be paid by the settler to 
the purchaser to quiet his title, is the 
price, with interest, fixed by the com- 
missioners’ court. Ward v. Worsham, 
6 Tex. Civ. A. 22, 24 SW 8438. 

Thee Carrington ve Harris; = (Tex. 
Civ. A.) 50 SW 197. 

[a] Rule applied.—The fact that 
a settler knew when he moved on 
county land that it was for sale, and 
that he remained five years thereaft- 
er on the land without making the 

purchase, did not relieve the county 

Ford the duty of offering the land to 
him before selling it to another. Car- 
rington v. Harris, (Tex. Civ. A.) 50 
Sw 197. 

78 Cage v. Perry, (Tex. Civ. A.) 
38 SW 543 [foll Perego v. White, 77 
Tex. 196, 138 SW 974]. 
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§ 635-640] 


original conveyance from the county on account of 
the defective consideration.79 

[§ 636] c. Leases of School Lands—(1) In Gen- 
eral. The legislature has power to provide for the 
leasing of school lands,*° and it has authorized the 
commissioner of public lands to lease land which is 
not in immediate demand for purposes of actual set- 
tlement.° 

[$ 637] (2) Power of Commissioner. The adop- 
tion of rules and regulations by the commissioner®? 
or the classification of lands‘? is not a condition pre- 
cedent to the exercise by the commissioner of his 
power of leasing the same. It is discretionary with 
the commissioner to advertise leases or not as he 
deems best.84-§> Any bid or offer to lease may be 
rejected by the commissioner prior to signing the 
lease contract, for fraud or collusion or other good 
and sufficient cause.°* Although the state land board 
had no authority to increase the minimum price per 
acre prescribed by the statute relating to renting 
public school lands, yet it could make a regulation 
reserving the right to reject any or all bids, in order 
to secure fair competition; and when a bid was ae- 
cordingly rejected, although it was for a statutory 

79. San Augustine County v. Mad- 86. 
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Anderson v. Neighbors, 94 Tex. 
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minimum price, the bidder had no rights under it.8? 

[§ 638] (8) Execution, Etc., of Lease. The stat- 
ute requires the lease contract to be executed’® and 
recorded®® and one year’s rent to be paid®® before 
the lease takes effect, and until the statute has thus 
been complied with no leasehold or other right of 
possession passes to the proposed lessee.°4 

[§ 639] (4) Term of Lease. Under the statute 
lands classified as agricultural can be leased only 
for a term of five years or less,®? but this limitation 
extends only to lands which are actually classified as 
agricultural and not to all lands which are agricul- 
tural in fact.®? The statute also prohibits the leas- 
ing of lands classified as pastoral for a longer term 
than ten years.°* The day of the execution of a 
lease is to be excluded in computing the time of its 
operation.®® 

[§ 640] (5) Renewal of Lease. The commission- 
er is prohibited from renewing any lease before its 
expiration,®® and he has no power to cancel or ac- 
cept a surrender of a lease before its termination, 
where there had been no failure to pay the rentals 
due, and issue a new lease of the same land to the 
same lessee for a longer period.®? But where a lessee 


den, 39 Tex. Civ. A. 257, 87 SW 1056. 

80. Fitzgerald v. State, (Tex.) 9 
SW 150; Smisson y. State, 
222, 9 SW. 112. 

[a] Constitutionality of statutes. 
—(1) The act of 1887 postponing the 
sale of school “Jands classified as 
grazing lands” subject to lease, and 
warranting the lessee quiet enjoy- 
ment, was. not in violation of Const. 
art 7 § 4, requiring school lands to be 
sold. Brown v. Shiner, 84 Tex. 505, 
19 SW 686. (2) Acts (1895) p 63, au- 
thorizing the commissioner of the 
general land office to lease public 
lands, is not in conflict with Const. 
(1876) art 14 § 6, providing that, on 
certain conditions, one hundred and 
sixty acres of public lands shall be 
donated to every ‘head of a family 
without a homestead. Bain v. Simp- 
‘son, 18 Tex. Civ. A. 429, 45 SW 395. 

81. Sandford v. Terrell, (Tex.) 87 
SW 655; Sullivan v. Hall, 22 Tex. Civ. 
A. 440, 55 SW 579; Hall v. Rushing, 
Ae Mex. Civ. A. 63154. Siwy 30: 

[a] Acts creating the Memphis 
and El Paso reservation did not oper- 
ate as an appropriation of the lands, 
but only as a mere withdrawal from 
location by others than those for 
whose benefit the reservation was 
created, and did not preclude the lease 
of unlocated portions thereof by the 
commissioner of the general land of- 
fice. Stokes v. Riley, 29 Tex. Civ. A. 
372, 68 SW 7038. 

[b] Presumption.—wW here the 
commissioner ‘has leased land it is 
presumed that he has determined that 
the land is subject to lease and of a 
_character which may be leased for 
the term granted. Sanford vy. Terrell, 
(Tex.) 87 SW 655. 

[c] Decision of commissioner con- 
clusive.—Under the act of 1887, pro- 
viding for the leasing of school lands 
by the commissioner if he is “satis- 
fied that the lands applied for are not 
in immediate demand for purposes of 
actual settlement,” his act is conclu- 
sive on the question whether there is 
such demand. Brown y. Shiner, 84 
Tex. 505, 19 SW 686. See Sanford v. 
Terrell, (Tex.) 87 SW 655. 


82. West v. Terrell, 96 Tex. 548, 74 
SW 903. De 
[a] Power of commissioner to 


lease public lands other than school 
lands see Harrington v. Blankenship, 
(Tex. Civ. A.) 52 SW 585. i 

83. Brown v. Shiner, 84 Tex. 505, 
19 SW 686. See Sanford v. Terrell, 
(Tex.) 87 SW 655; Neville v. State, 
73 Tex. 629, 11 SW 868 [foll Cunning- 
ham v. State, (Tex.) 11 SW 871]. 

84-85. West v. Terrell, 96 Tex. 548, 
74 SW 903. 


W1 Tex. 


236, 59 SW 543. ; 

87. Coleman v. Lord, 72 Tex. 288, 
10 SW 91. 

88. Watts v. Cotton, 26 Tex. Civ. 
A. 73, 62 SW 931. 

89. Irwin v. Mayes, 31 Tex. Civ. A. 
517, 73 SW 38; Watts v. Cotton, 26 
Tex. Civ. ALW73,, 62 "SW 9381s “Coates 
oe 23 Tex. Civ. A. 139, 56 SW 

[a] Recording of an abstract of a 
lease of school land in the county in 
which the land is situated is a suffi- 
cient compliance with the statute to 
authorize the admission of a copy of 
the lease, in trespass to try title to 
the land, by the holder of such a 
lease. Stokes v. Riley, 29 Tex. Civ. 
Ax..373, 68.SW 703. 

[b] Construction of statutes.— 
Acts (1897) p 186 c 129 (Rev. St. art 
4218s), which provided that unre- 
corded leases of school lands should 
be filed for record within three 
months after the act took effect, and, 
if not recorded within that time, the 
commissioner of tthe general land of- 
fice should disregard such lease, rec- 
ognized, and thus far validated, 
leases which were void for want of 
record under Acts (1895) p 69 c 47 
(Rev. St. art 4218r), which provided 
that such leases should not take ef- 
fect until duly filed for record in the 
clerk’s office of the proper county. 
Irwin v.. Mayes, 31 Tex. Civ. A. 517, 
73 SW 32. 

[ec] Leases not recorded.—(1) The 
commissioner of the land office must 
disregard leases when not recorded, 
and award the land to any other ap- 
plicant, accompanying his applica- 
tion with a certificate of the clerk 
that no lease of such land is of rec- 
ord. Irwin v. Mayes, 31 Tex. Civ. A. 
517, 73 SW 33; Coates v. Bush, 23 
Tex Civ. A. 139736 (SW 617%. 9 (2) But 
the commissioner has no power to 
disregard an existing lease and 
award a new one to an applicant on 
any other evidence than the certifi- 
cate provided for in the_ statute, 
which it is incumbent on the appli- 
eant to show. Irwin v. Mayes, su- 
pra. (3) A certificate stating that 
there was no lease then in force of 
such lands, of record in such county, 
did not comply with the statute. Ir- 
win v. Mayes, supra. 

90. McDowell v. Terrell, 99 Tex. 
107, 87 SW 668; Watts v. Cotton, 26 
Tex, Civ. A. 73, 62 SW 931. See also 
infra § 643. 

91. Watts v. Cotton, supra. 

fa] Application to lease is but a 
preliminary proposition on the part 
of the intending lessee, and contains 
none of the essentials of a lease. 


Watts v. Cotton, 26 Tex. Civ. A. 73, 
62 SW 921. 

92. Sanford v. Terrell, (Tex.) 87 
SW 655. 

93. Sanford v. Terrell, supra. 

94. Sanford v. Terrell, supra. 

95. Patterson v. Terrell, 96 Tex. 


509, 74 SW 19; Jones v. Lohman, 36 
Tex. Civ. A. 418, 81 SW 1002 [appr 
Hazelwood v. Rogan, 95 Tex. 295, 67 
SW 80]. 

[a] Uniform construction acted 
upon in all cases by the commissioner, 
by which the day of the execution of 
the lease is included in computing the 
term, must be deemed to have been 
assented to by those accepting leases 
and to form part of such leases. Me- 
Gee v. Corbin, 96 Tex. 35, 70 SW 79 
[rev (Civ. A.) 67 SW 1068, and foll 
McChristy v. Jackson, (Tex. Civ. A.) 
ay SiW 65699. 

96. Martin v. Terrell, 97 Tex. 118, 
76 SW 748. 

97. Pruett v. Robison, i08 Tex. 283, 
192 SW 537; Ketner v. Rogan, 95 Tex. 
559, 68 SW 774 [foll Fish Cattle Co. v. 
Terrell, 97 Tex. 490, 80 SW. 73 (dist 
West v. Terrell, 96 Tex. 548, 74 SW 
903]; McGill v. Sites, (Tex. Civ. A.) 
103 SW 695, and ree McDowell v. Ter- 
rell, 99 Tex. 107, 87 SW 668]; Blewins 
v. Terrell, 96 Tex. 411, 73.SW 515, 74 
SW 528; Buchanan v. Barnsley, 51 
Tex. Civ. A. 253, 112 SW 118; New- 
land v. Slaughter, 30 Tex. Civ. A. 228, 
70 SW 102. See Thompson v. Lynn, 
86 Tex. Civ. A. 79, 81 SW 330 (where 
state school lands were leased for two 
years, and the lessee paid the rent for 
the first year, but at the commence- 
ment of the second year, and within 
sixty days after the rental for the sec- 
ond year became due, made application 
for another lease of the land for five 
years, depositing with such applica- 
tion one year’s rental, to be applied on 
the five-year lease if granted, the 
year’s rental deposited should be ap- 
plied on the existing lease, so that the 
five-year lease applied for was void). 

[a] That lessee made valuable im- 
provements on part of the land cov- 
ered by the substituted lease was no 
impediment to the purchase of the 
land by another on the expiration of 
the original lease; such improvements 
not bringing the case within any of 
the provisions of the statute concern- 
ing improvements by lessees. Ketner 
v. Rogan, 95 Tex. 559, 68 SW 774. 

[b] Ratification.—The action of 
the commissioner, after canceling a 
lease before its termination and with- 
out authority substituting another 
lease of the same land to the same 
lessee for a longer period, in recogniz- 
ing and-acting on such substituted 
lease after the expiration of the origi- 
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applied for a new lease and his application was ac- 
cepted before his old lease expired, but the first an- 
nual rent was paid and the new lease executed after 
the old lease expired, the new lease was valid.®® 

[§ 641] (6) Transfer of Lease. Where the rec- 
ord does not show whether or not the commissioner 
of the general land office consented to the transfer 
of a lease of school lands, it will not be presumed 
that he did not consent, in order to base a forfeiture 
of the lease on such want. of consent.®? 

[§ 642] (7) Validity of Lease. A lease is not void 
because it provides for forfeiture on nonpayment 
of the yearly rental, and reserves the right to sell 
to actual settlers.1 Where at the time a lease of 
public land was issued one survey applied for was 
not subject to lease, but after the impediment was 
removed the deputy district’clerk, being shown by 
the lessee a letter from the commissioner of the 
land office, giving authority to insert in the lease 
the additional survey, inserted it, and the rentals on 
the additional survey were paid by the lessee, and the 
lease was treated by the land commissioner and the 
state treasurer as covering the additional survey, the 
ratification of the deputy district clerk’s act cured 
any lack of authority on his part.? 

[§ 643] (8) Rent. The statute requires the an- 
nual rent of school lands to be paid in advanee,® 
and the commissioner of the general land office has 
no authority to receive less than a year’s rent on 
the lease,* nor does the receipt by him of a less sum 
keep the lease in force. Where a lease of school 
lands is of the sections by name, and for a sum in 
gross, it may be doubted whether a small deficiency 
of acreage in one of the sections would entitle the 
lessee to any abatement of the rent.® A lessee who 
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accepts a lease at a rental higher than the minimum 
rate fixed by statute, voluntarily agreed on, is bound 
by his contract.? It is not necessary for a lessee of 
school land to furnish a description thereof with the 
money when he pays the rent.8 An action by the 
state to recover rent for the use of school lands 
leased is properly brought in the county where by 
the lease the rent is payable, although defendants 
are nonresidents of that county.® One who goes in- 
to possession of public lands under a lease which is 
unauthorized and in contravention of the policy of 
the state is not estopped to set up its invalidity in 
an action thereon for rent.1° One who enters into 
occupation under an attempted lease of public lands 
which cannot be lawfully leased cannot be held la- 
ble for use and occupation." 

[§ 644] (9) Rights of Lessee. A lessee of school 
lands is entitled to possession thereof as against the 
showing no title other than possession.1?, Where the 
commissioner of the general land office erroneously 
treats a lease as void by accepting another person’s 
application to purchase, a writ of mandamus will be 
granted to compel the lessee’s recognition-as such.?? 

[§ 645] (10) Termination or Cancellation of 
Lease. The commissioner has no power to cancel a 
lease?* unless the land is sold as provided by law!” 
or the lessee fails to pay the rental within the time 
allowed'by statute.t® If a lessee fails to pay the 
rent within such time the commissioner should ean- 
cel the lease;17 but such a default does not ipso 
facto forfeit the lease,t® and the lessee has the right 
to make the payment at any time before formal can- 
cellation of the lease.19 A lease of school lands can 
be canceled only by a declaration in writing under 
the commissioner’s hand and seal,?° which must be 


nal term, and of the treasurer in re- 
ceiving rent under it, did not amount 
to a ratification of the unauthorized 
lease by the state. Ketner v. Rogan, 
95 Tex. 559, 68 SW 774. 

98. McDowell v. Terrell, 99 Tex. 
107, 87 SW 668 [foll West v. Terrell, 
96 Tex. 548, 74 SW 903; Hazelwood v. 
Rogan, 95 Tex. 295, 67 SW 80]. 

{a] Rule applied.—A new lease for 
several sections is valid as to a sec- 
tion the lease of which expired before 
the new lease was made and the rent- 
al paid, although void as to other 
sections, the leases of which did not 
expire until afterward. McDowell v. 
Terrell, 99 Tex. 107, 87 SW 668. 

{b] Deaseholds containing perma- 
nent water thereon.—L. (1895) c 47 § 
19 (Rev. St. [1895] art 4218t), provid- 
ing that lessees of school lands, who 
shall have at their own expense se- 
cured water on their leaseholds in ac- 
cordance with the article, shall at the 
expiration of their lease contracts 
have the right to a renewal of their 
leases for another term of five years 
at the price then provided by law, etc., 
means that the lessees shall pay the 
price provided by law at the time of 
the renewal. Sayles v. Robison, 103 
Tex. 430, 129 SW 346 (construing also 
L. [1895] c¢ 47 §§ 17, 19, as amended 
by TE. 912897] co 129, and?L. [2901] ¢ 
125). 


99. Scott v. Slaughter, 35 Tex. Civ. 
A. 524, 80 SW 643 (holding further 
that, where the commissioner of the 
general land office has not claimed a 
forfeiture of a lease of school lands 
on the ground of want of consent toa 
transfer thereof, the transferee cannot 
set up such want of consent to defeat 
his contract). 

{a] Filing in land office.—A trans- 
fer of a lease of school lands is au- 
thorized to be filed in the land office 
without being acknowledged by the 
grantor, or recorded in the county 
where the land is. McKee vy. West, 55 


Tex. Civ. A. 460, 118 SW 1135. 
3 ae Fitzgerald v. State, (Tex.) 9 SW 

2. McGill v. Sites, (Tex. Civ. A.) 
103 SW 695 (asylum lands). 

[a] Statute of limitations.—Acts 
29th Leg. c 29, barring actions against 
lessees of school lands, is not merely 
a statute of limitations for benefit of 
lessee, but inures to benefit of state 
for protection of its own rights, and 
under it a void lease of school lands 
which has not been questioned within 
one year becomes valid against every 
one but the state. Pruett v. Robison, 
108 Tex. 2938, 192 SW 587. 

3. Sherrod v. Terrell, 97 Tex. 165, 
76 SW 916. 

4 Sherrod v. Terrell, supra. 

5. Sherrod v. Terrell, supra. 
re Peo. v. Terrell, (Tex.) 76 SW 

7. Cunningham vy. State, (Tex.) 11 
SW 871 [foll Smisson vy. State, 71 Tex. 


222, 9 SW 112). 

a Peo. v. Terrell, (Tex.) 76 SW 

Fitzgerald y. State, (Tex.) 9 SW 
[a] Evidence held admissible.— 


Evidence of the price at which public 
free school land was rented by defend- 
ants to a third party is admissible as 
a circumstance tending to show the 
reasonable rental value recoverable by 
the state in actions to recover lands 
and rents. Hamilton vy. State, (Tex. 
Civ. A.) 152 SW 1117. 

[b] Evidence held sufficient to sus- 
tain a finding for six thousand dollars 
rents due the state on public free 
school land. Hamilton y. State, (Tex. 
Civ. Ay)" 152 SW 1117. 

10. State v. Day, Land, etc., Co., 
WL Met A252 SS Wiel.s 07 


1l. State v. Day Land, etce., Co., su- 
pra. 
[a] Rule especially applicable.— 


Where the purpose of such occupation 
is forbidden by a statute which pro- 


vides penalties for its violation. State 
v. Day Land, etec., Co., 71 Tex. 252, 9 
SW 130: 
12. Hall v. Rushing, 21 Tex. Civ. A. 
631, 54 SW 30. 
99 Tex. 


13. McDowell v. 
107, 87 SW 668. 

[a] Parties.—In mandamus by a 
lessee of public lands to compel the 
commissioner of the general land office 
to reinstate relator upon the records 
as lessee, one to whom the commis- 
sioner has leased the lands in question 
after the cancellation of relator’s 
lease, and whose lease is in good 
Standing, is a necessary party. Nevell 
v. Terrell,.99 Tex. 355, 87 SW 659, 89 
SW 971,_ 

14. Martin v. Terrell, 97 Tex. 118, 
76 SW 743; Watts v. Cotton, 26 Tex. 
Civ. A. 73, 62 SW 9381. 

15. Martin v. Terrell, 97 Tex. 118, 
76 SW 7438. 

Sale of leased land see supra § 617. 

16. Martin v. Terrell, 97 Tex. 118, 
76 SW 7438. 


Terrell, 


pat Peo. v. Terrell, (Tex.) 76 SW 
[a] That lessee applied for a new 


lease before the time for cancellation 
of the old lease had arrived did not af- 
fect the power of the commissioner, 
when the proper time came, to cancel 
and relet as authorized by the statute. 
ieee v. Terrell, 96 Tex. 548, 74 SW 

18. Anderson vy. Terrell, 97 Tex. 74, 
76 SW 432; Buchanan y. Barnsley, 51 
Tex. Civ, A. 253,;:112. Swett: «Stokes 
v. Riley, 29 Tex. Civ. A. 378, 68 SW: 703. 

19. Anderson v. Terrell, 97 Tex. 74, 
76 SW 432. 

20. Willoughby v. Terrell, 99 Tex. 
488, 90 SW 1091; Anderson y. Terrell, 
97 Tex. 74, 76 SW 482; Bradford v. 
Brown, 37 Tex. Civ. A. 3238, 84 SW 392; 
Trevey v. Lowrie, 33 Tex. Civ. A. 606, 
78 SW 18; Stokes v. Riley, 29 Tex. 
Civ. A. 373, 68 SW 703: 

[a] Admissibility in evidence.— 
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filed with the other papers relating to the lease.21 
But nevertheless where the right to cancel exists, 
the rights under a lease may be terminated by an 
informal cancellation, if all parties concerned agree 
to or acquiesce in it.2 Where the lessee of a whole 
section purchased half of the section, the other half 
remained subject to the lease, although the sale was 
canceled during the term of the lease and the land 
sold thereby restored to the public domain.22 Where 
a lease is canceled for nonpayment of rent the land 
becomes subject to purchase or lease, and a new 
lease cannot be made to the original lessee until all 
arrears are fully paid.24 The commissioner of the 
general land office has no authority to reinstate a 
lease of public school lands which he has canceled 
for nonpayment of rent.2® Where a lessee of school 
lands purchases the land included in it before its 
termination, his obligations as purchaser are sub- 
stituted for those of lessee, and the lands are taken 
out of the operation of the lease without any can- 
cellation thereof ;?° and if the sale proves to be in- 
valid he cannot be treated as a lessee from the time 
of the sale, although his payments exceeded the 
amount which would have been due under the lease.27 
Where constituent leases of school lands were in 
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good standing, and a consolidated lease of the land 
embraced in the several constituent leases provided 
for the payment of the same rentals as on the con- 
stituent leases, but such consolidated lease was void, 
payments made thereon should have been applied 
to the constituent leases, so as to keep them alive 
and in force, and the canceling of them by the com- 
missioner of the general land office, on the execu- 
tion of the consolidated lease, was void.28 Under 
the statute providing that state land is on the mar- 
ket for sixty days after the expiration of a lease 
thereof, and that if not sold in that time the original 
lessee has the preference right for thirty days to 
again lease it, after the thirty-day period it is again 
on the market.?° 

[§ 646] (11) Leases of County School Lands. A 
county may lease its school lands,?° and a county 
commissioners’ ‘court has power in leasing such lands 
to contract that the lessee shall have a preference 
right to purchase should the county desire to sell.#4 

[§ 647] 3. Washington.’2 The disposal of state 
lands is controlled by constitutional and statutory 
provisions.*® Unless they have been disposed of 
since its admission to the Union,?* the tidelands be- 
long to the state,?5 which has full power to dispose 


The commissioner’s certificate that 
pursuant to a release by the lessee he 
had canceled the lease as to a certain 
section is admissible in evidence in 
an action involving title to such sec- 
tion, Since this does not constitute a 
cancellation of the lease, but a mere 
waiver as to the single section, au- 
thorizes the sale thereof. Trevey v. 
Lowrie, 33 Tex. Ciw. A. 606, 78 SW 18. 

215) Bradtord ) vero brown, — ot 1 Lex. 
Civ. A. 323, 84 SW 392. 

[a] Cancellation cannot be shown 
by deposition of the land commission- 
er, if objected to, but only by a copy 
of such declaration furnished as pro- 
vided by law. Bradford v. Brown, 37 
Tex. Civ. A. 323, 84 SW 392. 

22. West v. Terrell, 96 Tex. 548, 74 
SW 9038. 

[a] Whether there had been an in- 
formal cancellation of a school land 
lease to defendant, when plaintiff. ap- 
plied to purchase the land, is a jury 
question under the evidence in tres- 
pass to try title. Trimble v. Bur- 
roughs, 52 Tex. Civ. A. 266, 113 SW 
551 


23. Ford v. Terrell, 101 Tex. 327, 
107 SW 40 (where the court assumed 
without deciding that the effect of the 
cancellation of the sale was as stated). 

24. Rhae v. Terrell, 100 Tex. 626, 
103 SW 481 [cit Rev. St. (1895) art 
4218v]; Kitchens v. Terrell, 96 Tex. 
527, 74 SW 306. 

[a] Particular statutes construed. 
—(1) Rev. St. (1896) § 4218v was not 
applicable to forfeitures occurring be- 
fore it went into effect. Angle v. Ter- 
rell, 97 Tex. 509, 80 SW 231. (2) Gen. 
L. (1887) ¢ 99 placed no restrictions 
upon a second lease of school lands 
by a lessee whose lease had been for- 
feited. Angle v. Terrell, supra. 

[b] Tender of rent upon canceled 
lease, which is refused, does not ere 
fect a removal of the disqualification 
of the lessee under the statute. Kitceh- 
ens v. Terrell, 96 Tex. 527, 74 SW 306. 

[ec] Rule applies only to original 
lessee, and so where, after forfeiture 
of a lease of school lands for failure 
to pay rent, the lease was canceled, 
subsequent leases made to the orig- 
inal lessee and her assignee, as_ ten- 
ants in common, were not void. Rhae 
v. Terrell, 100 Tex. 626, 103 SW 481. 
Wilson v. Smith, (Tex. Civ. A.) 
82 SW 818. 

26. Patterson v. Knapp, 100 Tex. 
587, 102 SW 97, 103 SW 480 [aff (Civ. 
A.) 99 SW 125]. 

fa] Rule applied.—The fact that 
the land had not been awarded to ap- 
plicant until after notices were sent to 
the state treasurer did not affect the 


inference that the reason why the land 
commissioner did not cancel the lease 
for nonpayment of rent due was be- 
cause the lease had been superseded 
by the sale. Patterson v. Knapp, 100 
Tex. 587, 102 SW 97, 103 SW 489 [aff 
(Civ. A.) 99 SW .125]. 

[b] Burden of proof as to termina- 
tion of lease.—Where, after the hold- 
er of a lease of school lands had ap- 
plied to purchase, the lease was not 
canceled for failure to pay rent, the 
burden was on a subsequent applicant 
to purchase, claiming that the prior 
application was void, to show that the 
state’s rights under the lease had been 
terminated. Patterson v. Knapp, 100 
Tex. 587, 102 SW 97, 108 SW 489 [aff 
(Civ. A.) 99 SW 125]. 

27. Burnam vy. Terrell, 97 Tex. 309, 
78 SW 500. 

28. Scott v. Slaughter, 35 Tex. Civ. 
A. 524, 80 SW 643. 

29. Valentine v. Sweatt, 34 Tex. 
Civ, CA. 1385, TSS 2385. Cconstruine 
Gen. L. [1901] c 125 § 5). 

30. Falls County v. De Laney, 73 
Tex. 463, 11 SW 492. ‘ 

[a] Consideration.—(1) An oil 
lease has been held void as conveying 
interest in school lands for consider- 
ation other than money. Ehlinger v. 
Clark, (Tex. Civ. A.) 284 SW 974. (2) 
But an oil lease on county school lands 
executed by commissioners’ court of 
county purporting to convey seven 
eighths of all oil, gas, and other min- 
erals in consideration of sum of two 
hundred dollars paid on execution of 
lease and five hundred dollars to be 
paid on specified date and further pay- 
ment of one dollar per acre on speci- 
fied dates, unless oil or gas is produced 
prior to such dates, in which case les- 
sees shall pay an amount equivalent 
to one eighth of the market value at 
the well of all oil and gas produced, in 
lieu of such payments of one dollar 
per acre, is not void because made for 
consideration other than money as 
between lessee’s Suecessor in interest 
and his assignee in absence of cancel- 
lation by commissioners’ court. 
Thomason vy. Reed, (Tex. Civ. A.) 263 
SW 1069. 

{b] Right of settlers.—Where a 
county has leased lands, or indicated 
its policy to lease and not to sell them, 
settlers have no right to occupy any 
part of them. Falls County v. De 
Laney, 73 Tex. 463, 11 SW 492. 

[ec] Contract empowering lessee to 
transfer lease is void as delegating 
commissioners’ court’s duties. Ehl- 
inger v. Clark, (Tex. Civ. A.) 284 SW 
974. 


[d] Minerals in school lands.— 


The county cannot use portion of 
nrinerals in school land to pay for 
cost of bringing minerals to surface. 
Ehlinger v. Clark, (Tex. Civ. A.) 284 
SW 974. 

31. Slaughter v. Mallet Land, etc., 
Co., 141 Fed. 282, 72 CCA 4380 [certi- 
orari den 201 U. S. 646 mem, 26 SCt 
761 mem, 50 L. ed. 903 mem] (holding 
that such a contract is not void as 
contrary to public policy). See Mllard 
v. Cox, 52 Tex. Civ. A. 60, 114 SW 410. 

32. For matters of general interest 
see supra §§ 581-598. ; 

Lease of mining lands see Mines and 
Minerals §§ 409-419. 

School lands granted by United 
States see supra §§ 182-256. 

33. See constitutional and statu- 
tory provisions. 

[a] Who may dispose of lands.— 
Under Const. art 3 § 23, providing that 
the duties of the commissioner of pub- 
lic lands shall be defined by law, the 
legislature can authorize any other 
body to sell state lands to the exclu- 
sion of the commissioner, State v. 
Hewitt Land Co., 74 Wash. 573, 134 
te : 

[b] Amount which may be sold in 
single parcel.—(1) Const. art 16 § 4, 
prohibiting the sale of more than one 
hundred and sixty acres of granted 
lands in one parcel, refers to lands 
granted to the state by the federal 
government, and not to lands acquired 
by purchase or gift. State v. Hewitt 
Land Co., 74 Wash. 573, 184 P 474. (2) 
Under L. (1897) ¢ 89, prohibiting the 
sale of more than one hundred and six- 
ty acres of school lands in one parcel, 
a sale of a tract of three hundred and 
fifteen acres is not void, but merely 
irregular, and cannot be set aside aft- 
er the land has come into the posses- 
sion of an innocent purchaser for val- 
ue. State v. Hewitt Land Co., supra. 

[ce] Sale of timber or timberland. 
—A sale of land with the timber 
thereon is unauthorized where the 
timber exceeds ‘one million feet per 
quarter section, but in such case the 
timber must be sold separately. State 
vy. Callvert, 37 Wash. 124, 79 P 791. 

34 West Seattle v. West Seattle 
Land, etc., Co., 38 Wash. 359, 80 P 549. 

35. Mann v. Tacoma Land Co., 153 
U.S. 273, 14 SCt 820, 38 L. ed. 714 [foll 
Baer v. Moran Bros. Co., 153 U. S. 
287, 14 SCt 823, 38 L. ed. 718]; West 
Seattle v. West Seattle Land, etc., Co., 
38 Wash. 359, 80 P 549; Hisenbach y. 
Hatfield, 2 Wash. 236, 26 P 539, 12 LRA 
632 [foll Sequim Bay Canning Co. v. 
Bugge, 49 Wash. 127, 94 P 922]. 

[a] General legislation of congress 
in respect to public lands does not ex- 
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of them, subject only to the restrictions imposed by 
the constitution of the state and of the United 
States.?° 
lands within or in front of the limits of any incor- 
porated city or town, or within two miles thereof 
on either side,?7 and all tidelands not included in 
this class are known as the second elass.28 Provi- 
sion was made by statute for county boards of ap- 
praisers,®® but they seem to have been superseded 
under later statutes providing for a state board of 
appraisers and for inspectors to appraise lands.*° 
The statute authorizes the sale of tidelands of every 
description whether or not there are improvements 
thereon and whether or not there are abutting up- 
land owners,‘! but lands held under lease from the 
state cannot be offered for sale except to the lessee.*? 
The statutes require the appraisal of improvements 
erected on tidelands of the second class, where the 
owner thereof is not holding adversely to the state, 
before the lands ean be advertised for sale;*® and 
in case of sale of tidelands having improvements 
thereon the lands should be divided with reference 
to such improvements, so that the purchaser can buy 
not only the land covered by the improvements, but 
also unoccupied and unimproved adjoining land nee- 
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Tidelands of the first class comprise tide- 
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essary for the convenient use and enjoyment there- 
of.44 But a person must pursue one of the methods 
prescribed by law to obtain the use of tidelands be- 
longing to the state before he can be allowed to as- 
sert any right to the use of or interest in such 
lands.*® It is the duty of one making a written ap- 
plication to the board of state land commissioners 
for a public sale of tidelands fully to state the facts, 
not only as to possession, but also as to improve- 
ments, whether or not such improvements are such 
as are contemplated by the statute.4® Where an ap- 
plication for the purchase of tidelands, accompanied 
with proper proofs, has been made to the state land 
commissioner, but not filed by him because of de- 
fects in the accompanying plat, the application is 
subject to amendment, and when so amended should 
be considered as relating back to the time when -it 
was first tendered.47 The determination by the com- 
missioner of publie lands that the plat of survey 
presented with an application for purchase of tide- 
lands is incorrect and indefinite is a matter which 
cannot be reviewed by the courts.48 The board of 
state land commissioners is vested with exclusive 
jurisdiction to vacate tideland plats,#® and such 
board may reconsider an order for the sale of tide- 


tend to such lands. Mann v. Tacoma 
and €o., 153 U. S. 273, 14 SCt 820, 38 
Li ed. 714 [folli Baer v. Moran Bros. 
Cor 153. UigiS: 28%) 145 St $23, 38 bh. 
ed. 718] (holding that ‘Valentine 
script” cannot be located upon tide 
Jand in the state of Washington). 

{[b] Prior grants by United States. 
—Under the provision of the constitu- 
tion that the state disclaims all title 
in and claim to all tide, swamp, and 
overflowed lands patented by the Unit- 
ed States, unless the patents are im- 
peached for fraud, the state can as- 
sert no title to patented tide lands, 
although lying below the line of ordi- 
-nary high tide. . Cogswell v. Forrest, 
14 Wash. 1, 43 P 1098 [foll Scurry v. 
Jones, 4 Wash. 468, 30 P 726]. 


“Tidelands” defined see [38 Cyc 
3031. 
“36. Eisenbach v. Hatfield, 2 Wash. 


236, 26 P 539, 12 LRA 632 [foll Sequim 
Bay Canning Co. v. Bugge, 49 Wash. 
127, 94 P 922]. See Corrigan v. Brown, 
169 Fed. 477 [foll Jones v. Callvert, 
32 Wash. 610, 73 P 701] (apparently 
recognizing rule). 

37. State v. Bridges, 24 Wash. 363, 
64 P 518. See State v. Sturtevant, 76 
Wash. 158, 135 P 1035, 138 P 650 (rule 
was made subject of Conformatory 
Statute L. (1895] p 549 § 52). 

{a] Tidelands across a bay in front 
of a city and within two miles of the 
city limits, which extend to the center 
of such bay, are not first class lands 
but belong in the second class. State 
v. Bridges, 24 Wash. 3638, 64 P 518. 

{[b] and below low-water mark.— 
The words “tide and shore lands” as 
used in the statute with reference to 
tidelands of the first class are not 
limited in meaning to the strip be- 
tween high- and low-tide lines but 
refer to the lands between high-tide 
line and the inner line of the harbor 
reserve. State v. Forrest, 11 Wash. 
2217, 39 FP 684. 

38. Pearl Oyster Co. v. Heuston, 57 
Wash. 533, 107 P 349; 832, '135 AmSR 
1007; State v. Bridges, 24 Wash. 363, 
64 P 518. 

39. State v. Forrest, 7 Wash. 54, 33 
P 1079; State v. Sharpstein, 4 Wash. 
68, 29 P 848. 

[a] Appeal from appraisal.—Under 
the statute providing that appeals may 
be taken from appraisals of tidelands 
by loval boards to the board of state 
land commissioners, and from the 
board to the superior court of the 
county, there was no direct appeal to 
the superior court from appraisals by 
the county board of appraisers. Scott 


v. Forrest, 13 -Wash. 166, 42 P 519 
(holding also that under the provision 
authorizing appeals from the decision 
of the local and state boards in ap- 
praising tidelands, to be taken by the 
city attorney of the city wherein such 
lands were situated, such appeal might 
be prosecuted by the corporation coun- 
sel of a city when such was the title 
of its principal law officer). 

40. Ballinger Codes & St. Annot. tit 
14c5 arts 1, 5. But see State v. For- 
rest, 7 Wash. 54, 33 P 1079 (holding 
that the sections of the act of March 
26, 1890, providing for local boards of 
appraisers and defining their duties in 
relation to tidelands, were not repealed 
or affected by the provisions of the 
“act to provide for the creation of a 
state board of land commissioners for 
the management aud disposition of 
the public lands of the state,” etc., 
approved March 15, 1893). 

41. State v. Forrest, 13 Wash. 268, 
431). 51 (construing L. [1889-1890] p 

[a] Statute authorizing the exca- 
vation of water ways through public 
lands and the filling in of tidelands by 
private contract, and giving the con- 
tractor on the completion of the con- 
tract a lien on all tidelands which he 
may fill in and raise above high tide, 
subject to which lien all purchasers 
from the state shall take, does not 
contemplate that the state shall retain 
or possess tidelands until the comple- 
tion of the contract of filling the same, 
but the state may sell lands not filled 
in. Hays v. Hill, 23 Wash. 730, 63 P 576. 

[b] Statute directing the reserva- 
tion of natural oyster beds did not re- 
quire a suspension of sales of tide- 
lands until oyster reserves had been 
defined and plats filled, and where the 
county appraisers had neglected to 
put on the tideland maps that certain 
land was an oyster reserve, the com- 
missioner of public lands was war- 
ranted in presuming that such land 
was subject to sale. State v. Forrest, 
8 Wash. 610, 36 P 686, 1120. 

[c] Evidence held insufficient, 
where a railroad purchased tidelands 
on installments, and thereafter became 
insolvent and assigned its interest to 
one of its officers as trustee for other 
officers, to show that any interest re- 
mained in the railroad company at the 
time of an execution sale of its prop- 
erty thereafter made. Ritchie v. 
Trumbull, 89 Wash. 389, 154 P 816. 


42. State v. Callvert, 33 Wash. 380, 
T4aeP 5736 
fa] Lessee who waives statutory 


provision that lands under lease shall 
not be offered for sale or sold except 
to the lessee, and applies to the com- 
missioner of public lands for the sale 
of his leased premises at public auc- 
tion cannot, where the lands are 
struck off to a higher bidder than hjm- 
self, come in afterward and secure a 
preference right of purchase by ten- 
dering the amount of the highest bid. 
State v. Bridges, 23 Wash. 82, P 
449 (holding that no such right could 
be claimed by reason of a provision in 
the lease ‘“‘that the tide lands herein 
shall not be offered for sale except up- 
on application of the lessee, who shall 
have preference right to re-lease or to 
purchase at the highest rate: bid,” 
since there was no authority of law 
for the insertion of such a clause in 
the lease). 

43. Sullivan v. Callvert, 27 Wash. 
600, 68 P 368. 

[a] Railroad built on tidelands is 
not an improvement for which the 
owner has the right to demand an ap- 
praisement on the sale of the land by 
the state to another. Lake Whatcom 
Logging Co. v. Callvert, 33 Wash. 126, 
%3-P 1128. 

44. Sullivan v. Callvert, 27 Wash. 
600, 68 P 363. 

45. Samish Boom Co. v. Callvert, 27 
Wash. 611, 68 P 367. See Seattle, etce., 
R. Co. v. State, 7 Wash. 150, 34 P 551, 
38 AmSR 866, 22 LRA 217 (holding 
tidelands cannot be condemned). 

[a] Thus a boom company which 
had filed its plat of the shore lines 
and contiguous land which it proposed 
to appropriate to its use, must either 
lease or purchase the state tidelands 


-included in the plat, before it could 


assert any interest in the land so as to 

compel payment for the improvements 

placed thereon. Samish Boom Co, y. 

Callvert, 27 Wash. 611, 68 P 367. 

2 aoe State v. Ross, 47 Wash. 210, 91 
( . 
[a] One without actual knowl- 

edge of the land’s condition as to pos- 

session or improvements is in no po- 
sition to present a proper application, 
but he should first examine the prop- 
erty, and become fully advised as to 

the situation. State v. Ross, © 47 

Wash. 210, 91 P 762. 

47. Johnson v. Woodworth, 18 
Wash. 248, 51 P 375. 

48. State v. Forrest, 13 Wash. 268, 
43 P 51. See Williams Fishing Co. 
v. Savidge, 152 Wash. 165, 277 P 459 
(determination in connection with 
lease of second-class tidelands). 

49. State v. Abraham, 48 Wash. 
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lands at any time prior to the execution of the deed 
of conveyance to the purchaser,®® without notice to 
one whose application to purchase the land has been 
previously granted,°! and without further hearing 
or the introduction of additional evidence;°? 
where the order for the rejection of the application 
is regular on its face, the courts will not inquire into 
So also where af- 
fidavits alleging fraud in the sale of certain tide- 
lands were presented to the board of public land 
commissioners, after the execution of a deed, but 
before its delivery, the board had power to suspend 


the motives which prompted it.®? 


the delivery of the deed, and 


charges;°* and a public sale of tidelands may be set 


215, 93 P 325 (holding that Act March 
16, 1903 ¢ 127 [St. (1903) p 238], so 
providing, superseded Act March 14, 
LIO3s 6). 92, [St-. 903); p. 139])... See 
Cook v. Hensler, 57 Wash. 392, 107 P 
178 (holding that that portion of a 
plat made by an upland owner which 
extends over tidelands is vacated by 


a sybsequent state plat of such 
lands). 
50. State v. Ross, 54 Wash. 481, 


103 P 824; State v. Ross, 44 Wash. 
246, 87 P 262; Polson v. Callvert, 38 
Wash. 614, 80 P 815. 


51. Polson v. Callvert, supra. 
52. Polson v. Callvert, supra. 
53. Polson v. Callvert, supra. 
fa] Proceedings on incorrect view 


of law.—Where the state land com- 
missioner, in order to determine 
whether lands in question were shore 
and beach of Pacific Ocean, proceed- 
ed on an incorrect view of the law, 
the right of review by the court is 
available. Williams Fishing Co. v. 
Savidge, (Wash.) 284 P 744. 


54. State v. Ross, 44 Wash. 246, 
87 P 262. 
55. State v. Ross, 47 Wash. 210, 


91 P 762 (holding the evidence suffi- 
cient to show collusion). 


56. Welsh v. Callvert, 34 Wash. 
250, 75 P 871. 
{a] Rule applied.—(1) Where 


lands had been sold and conveyed by 


the state as second-class tidelands, a 


claim by a subsequent applicant to 
purchase a portion thereof as oyster 
lands that the deed did not include 
the lands applied for was a collateral 
attack on the deed. Welsh v. Call- 
vert, 304 washwi250,, 75) BP 871. (2) 
Where the state commissioner of 
public lands approved assignments of 
a contract of sale of tidelands, and 
the state in pursuance thereof issues 
a patent to the assignee, the title of 
the patentee, or one claiming under 
him, could not be attacked by one con- 
tracting to purchase the land from 
the person claiming under the pat- 
entee on the ground that the assign- 
ments were Cerca Price v. Loe, 
56 Niles 253, 105 P 4 

57. ook vy. ee 61 Wash. 
607, “ue . 917 (holding that the stat- 
ute refers to the owner of the legal 
title to uplands during the sixty 
days when the right must be exer- 


cised); Shorett v. Signor, 58 Wash. 
89, 107 P 1033; Gifford v. Horton, 54 
Wash. 595, 103 P 988 (recognizing 


rule, but holding claimants not up- 


land owners); Denny v. Northern 
Pac. R. Co., 19. Wash. 298, 53 P 341 
(holding that’ the statute refers 


merely to upland owners and not to 
owners of tidelands). 

fa] Grant of railway right of 
way, te revert on cessation of use for 
railway purposes, was a mere ease- 
ment and did not affect the grantors’ 
status as upland owners, Snip 
Remington & PB Code §§ 6750, 675 
giving such owners- a pr peas 
right to purchase shore land from the 


state. Pacific Iron Works v. Bryant 
Lumber, etc., Co., 60 Wash. 502, 111 
P 578. 

58. Schofield v. Baker, 212 Fed. 


504 [aff on other grounds 221 Fed. 
322,-1386 CCA 320 (aff 243° U.S. 114, 
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attacked.*® 


and 


investigate the | same period.®%° 


on SCtisee, Gly da, Cameco liye Denn yave 
Northern Pac. R. Co., 19 Wash. 298, 
53 P 341. 

[a] Limitation of right.—A _ per- 
son who has purchased lots, partly 
upland and partly tideland, by refer- 
ence to a plat thereof, is estopped 
from claiming anything as an upland 
owner beyond the lines of the lots 
conveyed to him, although he may 
have erected improvements on the ad- 
joining tidelands prior to the passage 
of the statute giving a preference 
right of purchase to improvers and 
upland owners. State v. Forrest, 12 
Wash. 483, 41 P 194. 

{b] Sale of upland lands on execu- 
tion does not pass to a purchaser the 
preference right of purchasing ad- 
joining tidelands until the period 
allowed for the redemption from the 
execution sale has expired, but until 
such time the right to purchase re- 
mains in the original owner or his 
grantees. Hays v. Merchants’ Nat. 
Bank, 14 Wash. 192, 44 P 137 [exp! 
Knipe v. Austin, 13 Wash. 189, 43 P 
25, 44 °P 535 Hardy Vv. Herriott, ik 
Wash. 460, 39 P 958], 10 Wash. 573, 
39 P 98 (holding that a judgment 
creditor who has purchased the abut- 
ting property at his own execution 
sale cannot, before expiration of the 
time allowed his debtor to redeem, 
contest the application of one who 
claims through mesne conveyances 
from the judgment debtor). 

[ce] Land fronting, but not abut- 
ting on, tidelands.—Where  over- 
flowed lands bounded by a meander 
line, and located below high-water 
mark, were patented prior to the 
adoption of the constitution, the stat- 
ute did not invariably confer on the 
owner of the upland above high-water 
mark the exclusive right to purchase 
shore lands to the exclusion of the 
owner of such overflowed lands, and 
hence the owner of upland which 
fronted, but did not abut on, platted 
tide or shore lands was not entitled 
to a preference right to purchase 
such shore lands as against the owner 
of private lands located below high- 
water line fronting on the inner line 
of tide and shore land platted and of- 
fered for sale by the state, the owner 
of the last mentioned being regarded 
as the “upland owner” for such pur- 
pose. Bleakley v. Lake Washington 
MAIC OM OouViasilte aby. dilise tsb. 

[a] Nature of right.—The statute 
giving the owners of land abutting 
upon shore lands of the first class 
sixty days following the filing of 
their final appraisal in which to apply 
to purchase such abutting shore 
lands gives a mere gratuity to the 
abutting owner, and does not give 
lieu of 


such preferential right in 
ripartan rights. Gifford v. Horton, 54 
Wash. 595, 103 P 988. 

{e] Vesting of right.—The prefer- 


ence right is a vested right after the 
exercise of the option by the riparian 
owner to purchase. Schofield v. Bak- 
er, 212 Fed. 504 [aff on other grounds 
221 Meds 322; 136.CCA» 320° (aff 243 
U. S. 114, 37 SCt 333, 61 L. ed. 626)]. 

{[f] Owner of tidelands to line of 
mean low tide had, under L. (1911) ¢ 
36 § 2, preference right to purchase 
tidelands in front of those already 


aside for collusion between bidders.®® 
from the state of tidelands cannot be collaterally 
The owner of uplands’ abutting or 
fronting on tide or shore lands of the first class has 
the prior right to purchase the same,°* for sixty 
days following the filing of the final appraisal of 
such lands with the commissioner of public lands,®® 
and if valuable improvements for commerce, trade, 
residence, or business have been made upon such 
tide or shore lands and were in actual use prior to 
March 26, 1890, the owner of the improvements has 
the exclusive right to purchase the land for the 
A preference right to purchase tide- 
lands from the state will descend to claimant’s heirs 
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But a deed 


owned between the line of mean low 
tide and the line of extreme low tide. 
State v. Scott, 89 Wash. 63, 154 P 165 
(holding that claimants under Callow’ 
grants were not holders of land 
“heretofore sold or conveyed” with- 
in the meaning of such statute, and 
the owners of land to the line of mean 
low tide were entitled to lands be- 
tween the line of mean low tide and 
the line of extreme low tide, except- 
ing lands held by the Callow Act 
claimants). 

59. See McKenzie v. Woodin, 9 
Wash, 414, 37 P 663 (as to time from 
nea period ran under former stat- 
ute). 

60. Oliver v. Dupee, 16 Wash. 634, 
48 P 351 (holding that the provision 
of the statute that tidelands shall be 
sold to the first applicant applies only 
to lands not occupied and improved). 
See Tullis v. Tacoma Land Co., 19 
Wash. 140, 52 P 1017; Globe Mill Co. 
Vv. Bellingham!) Bay \impr. (Co. 10 
Wash. 458, 38 P 1112 (construing L. 
[1889-1890] p 485 § 11). See also 
Book v. West, 84 Wash. 107, 146 P 
167 (holding that an improver of tide- 
lands did not lose his preference 
right to purchase them even though 
the application based his right on the 
ownership of the contiguous uplands, 
and his statement claiming as an im- 
prover was not filed within the statu- 
tory sixty-day period). 

[a] To whom statute applicable. 
—(1)The statute gives the right of 
purchase only to him who makes the 
improvement for himself and not in 
subordination to, or under, anyone 
else. Tullis v. Tacoma Land Co., 19 
Wash. 140, 52 P 1017. (2) One who 
owns only the machinery in a saw- 
mill erected on tidelands leased by 
him, and has the use, under a verbal 
license, of neighboring tidelands for 
the purpose of piling lumber, is not 
an “improver” within the meaning of 
the statute, so as to obtain the right 
to preference in purchasing the tide- 
lands held under such license. Mc- 
ee v. Woodin, 9 Wash. 414, 37 P 

[b] What constitutes improve- 
ments.—(1) The driving of piles from 
the mill of a sawmill company to 
deep water, to which piles logs were 
secured prior to their manufacture 
into lumber at the mill, is not such 
an improvement of tidelands as en- 
titles the company to purchase the 
land occupied by the piles. Globe 
Mill Co. v. Bellingham Bay Impr. Co., 
10 Wash. 458, 38 P 1112. (2) The 
construction of two or three small 
shacks or buildings on tidelands and 
their use as temporary residences 
and for the storing of a small quan- 


tity of goods for a short time does 
not constitute such improvements 
used for “commerce, trade or busi- 


are contemplated by the 
statute. Barlow v. Gamwell, 12 
Wash. 651, 42’P 115. (8) An office 
building constructed by one man in 
two or three days and an open shed 
capable of holding about one-half ton 
of coke were insufficient to give a 
preference right to purchase shore 
lands from the state under the stat- 
ute. Pacific Iron Works v. Bryant 
Lumber, etc., Co., 60 Wash. 502, 111 


ness” as 
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and legal representatives,*! or may be assigned so as 
to confer on the assignee all of the assignor’s rights 
Contests over the prior right to 
purchase tide or shore lands are heard and deter- 
mined by the board of state land commissioners,*® 
from whose determination an appeal lies to the su- 
perior court of the county in which the lands are 
situated ;°* and the right of appeal to the superior 
court from the decision of the board of state land 
commissioners applies not only to eases in which 
the board determines the prior right-of purchase be- 
tween two or more applicants for tidelands, but also 
to cases in which there is but one applicant and the 


in the premises. °®? 


PRS: 

{c] Statute merely confers priv- 
ilege and does not bind the state to 
sell all portions of tidelands on which 
“improvements have been made. State 
v. Forrest, 12 Wash. 483, 41 P 194. 

61. Hotchkin v. Bussell, 46 Wash. 
TS tos) TERR 

62. Hotchkin v. Bussell, supra. 

fa] Conveyance of upland passes 

reference right of abutting owner. 

eattle, etc. R. Co. v. Carraher, 21 
Wash. 491, 58 P 570 (holding that a 
subsequent conveyance by the grantor 
of the tidelands to another grantee 
passes no title thereto). 

63. Kinnear v. Ross, 74 Wash. 391, 
133 P 607; Denny v. Northern Pac. 
R. Co., 19 Wash. 298, 53 P 341. 

[a] Formal pleadings not neces- 
sary.—Denny yv. Northern Pac. R. Co., 
19 Wash. 298, 53 P 341 (where the 
court refused to sustain an objection 
to the introduction of the record of 
a former suit based on the ground that 
it was inadmissible because not 
pleaded). 

[b] Who may contest.—(1) The 
objection that an applicant for the 
purchase of tidelands is not qualified 
is a matter lying between him and the 
state, and cannot be raised by one 
who was not entitled to contest the 
application. , Hayes v. Merchants 
Bank, 10 Wash. 573, 39 P 98. (2) A 
grantee of tidelands extending only 
to the line of mean low tide may not 
contest, either before the state land 
commissioners or on appeal to the 
courts, the right of another to pur- 
chase lands situated below the line of 
mean low tide, and the right to pur- 
chase such land can only be questioned 
by the state. Pearl Oyster Co. v. 
Heuston, 57 Wash. 533, 832, 107 P 
349, 135 AmSR 1007. 

{c] Limitation of jurisdiction of 
board.—As the commissioner of pub- 
lic lands is vested by law with the 
duty of determining what lands are 
subject to sale, the state board of 
land commissioners has no jurisdiction 
to pass upon the right of an appli- 
cant for the purchase of tidelands 
which he claims to have improved as 
an artificial oyster bed, when the hear- 
ing is not based upon a contest or 
upon an appeal, but is.founded upon 
a protest of citizens claiming that 
the lands are natural oyster beds. 
State v. Forrest, 8 Wash. 610, 36 P 686, 
1120. 


{d] Loss of rights under order.— 
Where the board made an order giv- 
ing plaintiffs the preference right to 
purchase tideland, and, although such 
order was afterward set aside, plain- 
tiffs made no efforts to complete their 
purchase, waiting over ten years be- 
fore renewing their claim, and mak- 
ing no formal tender of the purchase 
price, their rights, if any, under the 
order are lost. Kinnear v. Ross, 74 
Wash. 390,233 i 607. 


64. See McNaught-Collins Impr. 
Co. v:; ‘Atlantic, etc.,, Pile, etc., ‘Co., 
36 Wash. 669, 79 P 484. See also 


State v. McGilvra, 84 Wash. 487, 147 
P 40 (construing L. [1899] p 120 
{Remington & B. Code §§ 6751-6753], 
L. [1907] pp 4-6, as to shore lands, by 
$75). 
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[a] Jurisdiction of superior court 
wholly appellate.—Hotchkin v. Bus- 
sell, 146 Wash’ :7,,'89 © 183. 

[b] Right to appeal.—-(1) A sec- 
ond applicant to purchase tidelands, 
who contests the validity of the first 
application before the board of land 
commissioners, is an “applicant,” so 
as to entitle him to appeal from the 
decision of the board on the contest, 
since his application becomes the first 
if the contest is sustained. Oliver v. 
Dupee, 16 Wash, 634, 48 P 351. (2) 
An owner of tidelands who has lost 
his preference right to lease abutting 
harbor area by failing to apply in 
time cannot appeal from the state 
land commissioners’ order for the sale 
of such right to another, where he was 
a stranger to the proceedings. Mc- 
Naught-Collins Imp. Co. yv. Atlantic, 
etc., Pile, etc., Co., 36 Wash. 669, 
79 P 484. 

{[c] TVime for taking appeal.—An 
appeal from an order of the board of 
land commissioners directing a sale 
or lease of shore lands must be taken 
within thirty days from the time when 
the order was made. McNaught-Col- 
lins Imp. Co. v. Atlantic, etc., Pile, 
etc., Co., 36 Wash. 669, 79 P 484. See, 
under earlier statute, Union Wharf Co. 
v. Katz, 8 Wash. 389, 36 P 276. 

[d] Notice of appeal.—An appeal 
from the board of state land commis- 
sioners will not be dismissed because 
the notice of appeal did not contain 
the substance of the decision, nor its 
correct date, and was not signed by 
appellant, but by his attorneys, and 
the appeal bond also gave the wrong 
date of decision, and the _ sureties 
thereon did not justify. Tullis v. 
ype Land Co., 19 Wash, 140, 52 P 


[e] Service of appeal notice must 
be made upon the attorney of record 
for the respondent, and the superior 
court can take no jurisdiction where 
admission of the service of the notice 
appears to have been made by an at- 
torney for the respondent other than 
the attorney of record. Seattle, etc., 
R. Co. v. Simpson, 19 Wash. 628, 54 P 
29 (holding further that as the court 
had no jurisdiction of the appeal, the 
appearance therein or consent of the 
respondent would not confer juris- 
diction). 

[f] Record on appeal.—Where on 
an appeal from the decision of the 
state board of equalization of a right 
to purchase tidelands the secretary 
of that board voluntarily~sent to the 
superior court what purported to be 
a record of the contest, attested by 
him, and no attempt was made to 


show incorrectness therein, it cannot. 


be held that the record thus trans- 
mitted gave the superior court noth- 
ing of an official character to act up- 
on, and that it therefore did not ac- 


quire jurisdiction. Hayes v. Mer- 
Bpeaee. Bank, 10 Wash. 573, 39 P 
98. 

[g] imitation of appellate juris- 


diction.—On appeal from the decision 
of the board of land commissioners 
involving the question of prior right 
of purchase of tidelands, the superior 
court has no power to decide, between 
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commissioners determine that the tract applied for 
is not subject to sale.®® 
commissioners acts in an executive and discretion- 
ary manner in confirming a sale of the right to lease 
harbor area, and the denial of a resale is not ap- 
pealable where the affidavit therefor does not charge 
that the interests of the state are injuriously affect- 
ed by fraud or collusion.** The holder of tidelands 
by virtue of a regular lease from the state is entitled 
to the possession and control of such lands.°? 
commissioner of public lands has no authority to 
cancel a lease of tidelands for any cause except non- 
payment of rent,®°® but the service of a delinquency 


The board of state land 


The 


an applicant to purchase land and such 
board of commissioners, whether the 
original application to purchase had 
been taken from the files of the land 
commissioner’s office, and a forged 
one substituted in its stead. Squire v. 
Sidney, 37 Wash. 1, 79 P 469. 

[h] On appeal from dismissal by 
the superior court of an appeal from 
the board of state land commission- 
ers, the proceedings before the board 
need not be embodied in a statement 
of facts or bill of exceptions, but 
are sufficiently presented by a certif- 
icate. Oliver v. Dupee, 16 Wash. 634, 
48 P 351. 

[i] Failure to anpeal.—Where the 
board of land commissioners certified 
to the commissioner of public lands 
that none of the applicants were en- 
titled to a preference right to pur- 
chase, the rights of the applicants to 


complete their purchase arose at the 


time of the certification, and their 
failure to appeal is a waiver of their 
rights. Kinnear vy. Ross, 74 Wash. 
S913 SEE te Oc 

65. Ilwaco v. Ilwaco R., etc., Co., 
17 Wash. 652, 50 P 572 (holding that, 
where the right to -purchase a partic- 
ular tract of tidelands has been tried 
before the board of state land com- 
missioners upon an issue of fact, and 
decided ‘adversely to claimant, an ap- 
peal from their decision, and not man- 
damus, is the proper remedy). 

66. McNaught-Collins Imp. Co. v. 
Atlantic, etc., Pile, ete., Co., 36 Wash. 
669, 79 P 484. 

67. Peo. v. San Juan Registrar, 22 
Porto Rico 746; Sequim Bay Canning 
Co. v. Bugge, 49 Wash. 127, 94 P 922 
(holding that a person going upon 
such lands and digging and removing 
clams without the lessee’s consent is 
a trespasser). 

[a] Rule applied.—The state is not 
a necessary party to a suit to enjoin 
a trespass on leased lands. Sequim 
Bay Canning Co. v. Bugge, 49 Wash. 
127, 94 P 922, 16 AnnCas 196. 

{b] Mandamus will not issue to 
compel the commissioner of public 
land to execute a lease for the min- 
ing and extraction of petroleum and 
natural gas from tidelands belonging 
to the state and set apart as a per- 
petual public highway by L. (1901) 
p 217, which expressly prohibits lease 
or other disposition of lands so set 
apart. State v. Savidge, 110 Wash, 
81, 187 P 1089. 

{c] Authority of commissioner of 
interior to lease.—The authority giy- 
en the commissioner of interior by 
Acts (1909) p 202 8§ 1, 2 is sufficient 
to permit him to lease the mangrove 
or Swamp lands surrounding the Bay 
of San Juan for the number of years 
he may deem proper. Peo. v.: San 
Juan Registrar, £2 Porto Rico 746. 

68. State v. Callvert, 33 Wash. 380, 
74 P 573 (holding that the commis- 
sioners’ unauthorized cancellation of 
a lease is a mere nullity). 

{a] Mandamus is the pyreper 
remedy to compel the commissioner 
of public lands to aecept rent due 
under a valid lease of tidelands which 
he has unlawfully canceled and re- 
fused to recognize. State v. Callvert, 
33 Wash. 380; 74 P 578. 
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notice by mail is sufficient to authorize the forfeiture 
Any sale or lease of 
state lands made by mistake, or through misrepre- 
sentation, or not in accordance with law, is void.7° 
In the note are set forth a number of decisions with 
reference to the land acquired by a purchase,*} the 
forfeiture of contracts of purchase and extension of 
time for payment,’? the cancellation of deeds and 
contracts covering tidelands established as streets,73 
the price to be paid for lands,"* the rights of a pur- 


of a lease for ‘this cause.%? 


69. State v. Ross, 42 Wash. 439, 
85 P 29 (holding, however, that where 
such a notice attempted to be served 
on the lessee by mail was not received 
by her, but was returned to the state 
Jand commissioner, and the amount 
of rent due was tendered before the 
expiration of sixty days from the date 
of the service of a second notice, the 
commissioner had no power to cancel 
the lease). 

70. State v. Ross, 44 Wash. 246, 87 
P 262. 

71. Shelton Logging Co. v. Gosser, 
26 Wash. 126, 60 P 151. 

fa] Land acquired.—(1) A _ pur- 
chaser from the state of tidelands de- 
scribed as lying in front of, adjacent 
to, or abutting on a lot as surveyed 
and platted by the general governor, 
did not thereby acquire title to tide- 
lands within the meandered calls of 
such lot, but only to lands in front of 
or abutting on or adjacent thereto. 
Shelton Logging Co. v. Gosser, 26 
Wash. 126, 66 P 151. (2) Grants gov- 
erned by L. (1897) c 89 § 4, conveyed 
tidelands to the line of mean low tide, 
excepting oyster lands. State v. Scott, 
89 Wash. 68, 154 P 165. (3) A prefer- 
ence right purchaser of tidelands 
platted into lots and blocks takes sub- 
ject to the plat, and acquires the fee 
of the streets, subject to the public 
easement, and his rights and burdens 
are otherwise unaffected by the plat. 
Bussell v. Ross, 64 Wash. 418, 116 
P 1088. See also Navigable Waters 
§§ 233-238. 

{b] Deed subject to right of way.— 
The state’s deed to shore lands was 
properly made subject to a bridge 
company’s right of way, where the 
latter, in condemnation proceedings, 
had paid the state and the purchaser. 
ee v. Savidge, 152 Wash. 293, 277 
P 842. 

72. State v. Bridges, 19 Wash. 431, 

53 P 545. 
[a] Construction of statute.—The 
statute providing that contracts is- 
sued by the state to purchasers of 
“school or other lands,’’ which are 
delinquent in payment of interest two 
years from the date of the first pay- 
ment and not extended by law, shall 
be forfeited by the commissioners, 
unless such interest shall be paid 
within six months from the date of 
the notice of delinquency, and that if 
such interest is paid the time for pay- 
ing the principal shall be extended to 
Jan. 1, 1905, on a contract where one 
tenth of the price has been paid, in- 
cludes all sorts of granted lands in- 
cluding tidelands. State v. Bridges, 
19 Wash. 481, 53 P 545. 


73. Henry v. Seattle, 42 Wash. 420, 
85 P 24. 
[a] Streets shown by vacated plat. 


—L. (1897) ¢ 27, directing the board 
of state land commissioners to cancel 
all deeds and contracts covering tide- 
land lots which were legally estab- 
lished street projections and exten- 
sions, where such streets or extensions 
had not been duly vacated, and author- 
izing a refunding of the money paid 
on such contracts, did not apply to 
streets shown by a former plat which 
was vacated by a later plat ratified 
by the legislature prior to the sale of 
the lots affected thereby. Henry v. 
Seattle, 42 Wash. 420, 85 P 24 (hold- 
ing that the owner of tidelands con- 
stituting a part of such a street was 


not estopped to deny the existence of. 


the street because his grantors were 
permitted to purchase the lots by rea- 
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ber,’ ° 


son of having purchased lots in a part 
of the original plat not changed by the 
new plat, since there was no attempt 
to question the plats under which the 
lots were purchased). 


74. Semon vy. Callvert, 27 Wash. 
679, 68 P 350. 

[a] Statute authorizing reap- 
praisement by the state land com- 


missioners of certain tidelands and 
providing that if the lands had been 
sold under a prior appraisement which 
was excessive the purchaser might 
complete the purchase at the reap- 
praisal value, and that his former 
payment should be credited on it, did 
not authorize the commissioners, on 
reappraising the lands at a lower val- 
ue, to require a purchaser in arrears 
to pay accrued interest as a condition 
of receiving the land at the reap- 
praised value. Semon y. Callvert, 27 
Wash. 679, 68 P 350. 

75. Tacoma Land Co. 
18 Wash. 495, 52 P 244. 

[a] Repeal of statute directing ap- 
plication.—A purchaser of tidelands 
from the state, under an act which 
donated seventy-five per cent of mon- 
eys so received to the improvement 
of the harbor in which the land was 
situated, had no vested interest in such 
tideland fund, and acquired no con- 
tract right which would prevent a 
succeeding legislature from repealing 
the statute in reference to such use of 
the proceeds, aS was subsequently 
done. Tacoma Land Co. v. Young, 18 
Wash. 495, 52 P 244, 

76. See Strobach v. State, 17 Wash. 
123, .49° P 225° (holding that-a state 
land agent who appraised timber on 
Jand which would be timber land ex- 
cept for a rule of the land commission 
designating as prairie land all land 
the timber on which did not exceed a 
certain value was entitled to compen- 
sation as for appraising timber land 
where he was designedly kept in ig- 
norance of the rule by the commis- 


sion). \ 
moatle v. Forrest, 14 Wash. 4238, 


v. Young, 


77. 
44 P 8 

[a] Locations confirmed by legis- 
laticon.—The state land commission- 
ers have no authority to review the 
action of local boards of tideland ap- 
praisers in the location of streets up- 
on tidelands, which acts have been 
subsequently confirmed by legisia- 
tion. Seattle v. Forrest, 14 Wash. 423, 
44 P 883. 

78. State v. Callvert, 338 Wash. 
380, 74 P 573. 

[a] Statutes construed and applied, 
—(1) The statutes granting permis- 
sion to the United States to purchase 
or condemn land of any individuals, 
bodies politic or corporate, in the 
state, do not authorize the acquisi- 
tion of lands from the state. State v. 
Callvert, 33 Wash. 380, 74 P 573 
(construing L. [1891] p 31, L. [1889- 
1890] p 459 and holding further that 
L. (1901) p 7, granting to the United 
States the right to purchase a ship 
canal over all lands and waters be- 
longing to the state in King County, 
cannot be construed as an attempt to 
convey the title of lands held under 
lease from the state so as to annul 
such lease, sincé such a construction 
would render the act unconstitution- 
al). (2) A deed of tidelands from the 
state to the United States is invalid 
where such tidelands did not border 
upon upland held or reserved by the 


‘United States government for the pur- 


pose of maintaining fords, etc., as re- 
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chaser as to the application of the proceeds of sale,7® 
the compensation of a land agent for appraising tim- 
the power of the land commissioners to re- 
view the location of streets,77 and the acquisition 
of state land by the United States.78 

[§ 648] 4. Other States.79 
of matters peculiar to the land grant systems of the 
various states, but as to the great majority of the 
states it is deemed sufficient to merely cite in the 
note some of the principal cases on the subject,®° 


There are a number 


quired by the act authorizing a deed 
from the state, and such a deed can- 
not abrogate the rights of a prior 
lessee to such tidelands. State v. 
Callvert, supra. 

Abie California see supra §§ 599- 

I 

Texas see supra §§ 612-646. 

Washington see supra § 647, 

80. Ark.—Boynton v. Ashabran- 
ner, 75 Ark. 415, 88 SW 566, 1011, 91 
SW 20; Williams vy. State, 70 Ark. 290, 
88 SW 980; St. Louis Refrigerator, 
ete., Co. v. Langley, 66 Ark. 48, 51 
SW 68; State v. Hicks, 53 Ark. 238. 
13 SW 704; Winter v. Arnold, 13 SW 


509; Thomas v. Joyner, 53 Ark. 22, 13 
SW 391; Wilson v. State, 47 Ark. 
199, 1 SW 71; Walker v. Taylor, 43 
Ark. 543; Douglass v. Flynn, 43 Ark. 
398; Worthen v. Ratcliffe, 42 Ark. 
330; McCauley v. Six, 40 Ark. 244; 


Simpson vy. Robinson, 87 Ark. 132; 
Crofton v. State, 34 Ark. 271; Surginer 
v. Paddock, 31 Ark. 528; O’Conner vy. 
Auditor, 27 Ark. 242; lLacefield v. 
Stell, 21 Ark. 437. 

Cal.—See supra §§ 599-611. 

Colo.—In re State Lands, 18 Colo, 
359, 32 P 986; American Sulphur, etce., 
Co. v. Brennan, 20 Colo. A. 439, 79 P 
750; Peo. v. Clough, 16 Colo. A. 120, 
63) PP L0664aPeo.) ver Ly none \Colow Ay 
131, 29 P 809. 

Conn.—Huntington v. Edwards, 1 
Conn. 564. 

Del.—Records v. Melson, 6 Del. 139; 
Barr v. West, 5 Del. 319. 

Ga.—Doe v. Winn, 11 Wheat. (‘U. S.) 
380, 6 L. ed. 500; Cumming Bank v. 
Waldrip, 151 Ga. 328, 106 SE 546; 
Simpson vy. Mizell, 141 Ga. 388, 81 SH 
198; State v. Georgia R., etc., Co., 141 
Ga. 158, 80 SE 657; Holtzendorf v. 
Hilton, etc., Lumber Co., 141 Ga. 148, 
80 SE 654; Roberts v. Hilton, ete., 
Lumber Co., 1386 Ga. 473, 71 SE 786; 
Houston v. State, 124 Ga. 417, 52 SH 
757; Atkinson v. Cawley, 112 Ga. 
485, 37 SEH 715; Calhoun v. Cawley, 
104 Ga. 335, 30 SE 773; Pritchett v. 
Ballard, 102 Ga. 210, 29 SH 210; Can-* 
non v.- Young, 92 Ga. 164, 17 SE 863; 
Pridgen v. Green, 80 Ga. 737, 7 SE 97; 
Robinson v, Highsmith, 69 Ga. 753; 
Compton v. Killen, 60 Ga. 543; Thurs- 
by -v; Myers, °67) Ga. 1553) oDart Ww: 
Orme, 41 Ga. 376; Patterson v. Bucha- 
nan, 37 Ga. 560; Jackson v. Moye, 33 
Ga. 296; Williamson v, Matthews, 32 
Ga. 624;./Doe. v... Roe, 31 “Ga. 593): 
Miller v. Woodard, 29 Ga. 7538; Sut- 
ton _v. McLeod, 29 Ga. 589; Dudley 
v. Bradshaw, 29 Ga. 17; Blackwell 
v. Bird, 27 Ga. 545; Tenant v. Black- 


er, 27 Ga. 418; Harris v. Dyer, 27 
Ga. 211; McLeod v Bozeman, 26 Ga. 
177;.. Parker v. Hughes, 25 Ga. “374; 


Henderson v. Hackney, 23 Ga. 383, 68 
AmD 529; Beaver v. Morrison, 22 Ga. 
107, 68 AmD 486; Martin v. Anderson, 
21 Ga. 301; Vickery .v. Scott, 20 Ga. 
i953) MeRory*iv. Sykes, 20 Gans ims 
Walker v. Wells, 17 Ga. 547, 68 AmD 
252; Sanders v. Davison, 16 Ga. 537; 
Tison v. Yawn, 15 Ga. 491, 60 AmD 
708; Robert v. Palmer, 14 Ga. 349; 
Doe v. Roe, 14 Ga. 252; Sykes v. Doe, 
10 Ga. 465, 54 AmD 402; Winter v. 
Jones, 10 Ga. 190, 54 AmD 379; Lamb 
v. Harris, 8 Ga. 546; Moody v. Flem- 
ing, 4 Ga. 115, 48 AmD 210; Bruns- 
wick? wv. Dant, Reo, iChanltn 497. 
Ill.—Hall v. Jarvis, 65 Ill. 302; 
Rhinehart v. Schuyler, 7 Ill. 473. 
Ind.—Vannoy v. Blessing, 36 Ind. 
349; Smith v. Talbott, Lil Imd.2144. 
Pe ope tea v. Shaffer, 3 Greene 
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for in a great many states there is at the present | time little or no public land of the state subject to 


Kan.—In re Cunningham, 
416 


Ky.—Porterfield v. Clark, 2 How. 
GUESS)! HG alll Le ved ys): ec Clark ry, 
Simaith, ls) Pets qu. 7S) 195, 10) a: 
ed. 123; Garnett v. Jenkins, 8 Pet. (U. 


Savoie. aed sks Holmes Ve rout, 
Merete CU So)! anh oS pier eOhw Oa hake 
AVE (Cass INO: 6,645, 1 McLean 1]; 
Peyton v. Stith, 5 Pet. (U. S.) 485, 8 
1. ed. .c00) Hunt vy... Vicklite 2 Pet. 
CES) 20d aris Tee edaeso7. a Maller: 
McIntire, 11 Wheat. (U. S.) 441, 6 
L. ed. 515; Taylor v. Owing, 11 Wheat. 
(U. S.) 226, 6 L. ed. 460; Littlepage 
v. Fowler, 11 Wheat. (U. S.) 215, 6 
L. ed. 453; McDowell v. Peyton, 10 
Wheat. (U. S.) 454, 6 L. ed. 364; El- 
mendorf v. Taylor, 10 Wheat. (U. S.) 
Loa Owls Cd. wasgs Blunt. v., Smith; 
7 Wheat. (U. S.) 248, 5 L. ed. 446; 
Perkins v. Ramsey, 5 Wheat. (U. S.) 
269, 5 L. ed. 84; Shipp v. Miller, 2 
Wheat. (U. S.) 316, 4 L. ed. 248; John- 
son v. Pannel, 2 Wheat. (U. S.) 206, 
Aeleived.: (221s aiNaylorave OWalton, “1 
Wheat. (U. S.) 141, 4 L. ed. 56; Mat- 
son v. Hord, 1 Wheat. (U. S.) 130, 4 
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Dillingham y. Smith, 30 Me. 370; Ar- 
gyle v. Dwinel, 29 Me. 29; 


Farrar v.)]S 755; 
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Loring, 26 Me. 202; Tilton v. Hunter, 
24 Me. 29; Heald v. Hodgdon, 16 Me. 
219; Hovey v. Deane, 15 Me. 216; 
Hovey v. Deane, 13 Me. 31; Copp v. 
Lamb, 12 Me. 312; Sargent v. Simp- 
son, 8 Me. 148; State v. Baring, 8 Me. 
135; Allen v. Littlefield, 7 Me. 220; 
Porter v. Griswold, 6 Me. 430; Lap- 
ish v. Wells, 6 Me. 175; Hill v. Dyer, 
38 Me. 441; Winthrop v. Curtis, 3 Me. 
110, 14 AmD 216; Bussey v. Luce, 2 
Me. 367; Kennebec Purchase v. Lowell, 
2 Me 149. See also Sargent v. Simp- 
son, 8 Me. 148; Porter v. Griswold, 6 
Me. 430; Chamberlain v. Bussey, 5 
Me. 164. 

Md.—Shoemaker v. U. S., 147 U. S. 
282; 13.SCt 361, 37% Li. ed./170;> Jay v. 
Van Bibber, 94 Md. 688, 51 A 418; Koch 
v. Maryland Coal Co., 68 Md. 125, 11 
A 700; Parker v. Wallis, 60 Md. 15, 45 
AmR 703; Armstrong v. Bittinger, 
_ Goodsell v. Lawson, 42 
Rayfield v. Dixon, 38 Md. 
Armstrong v. Percy, 34 Md. 428; 
Hammond v. Morrison, 33 Md. 95; 
Baker v. Swan, 32 Md. 355; Smith v. 
Devecmon, 30 Md. 473; Stallings v. 
Ruby, 27 Md. 149; Patterson v. Gel- 
ston, 23 Md. 432; Gittings v. Moale, 
21 Md. 135; U.S. v. Great Falis Mfg. 
Co., 21 Md. 119; Dorothy v. Hillert, 9 
Md. 570; Houck v. Loveall, 8 Md. 63; 
Cook v. Carroll, 6 Md. 104; Hoye v. 
Swan, 5 Md. 237; Wilson v. Inloes, 6 
Gill 121; Budd v. Brooke, 3 Gill 198, 
43 AmD 321; Hoye v. Johnston, 2 Gill 
291; Lee v. Hoye, 1 Gill 188; Steyer 
v. Hoye, 12 Gill & J. 202; Hammond 
v. Ridgely, 5 Harr. & J. 245, 9 AmD 


522; Boring v. Lemmon, 5 Harr. & J. 
223; Steuart v. Mason, 3 Harr. & J. 
507; Hutchings v. Talbot, 3 Harr. & 


J. 378; Tenant v. Hambelton, 3 Harr. 
& J. 233; Singery v. Atty.-Gen., 2 
Harr. & J. 487; Atty.-Gen. v. Jarrett, 
2 Harr. & J. 472; Tolson v. Lanham, 2 
Harr. & J. 174; Hammond v. Warfield, 
2 Harr. & J. 151; Hammond v. Norris, 
2 Harr. & J. 130; West v. Jarrett, 1 
Harr. & J. 538; Jarrett v. West, 1 
Harr. & J. 501; Garretson v. Cole, 1 
Harr. & J. 370; Beall v. Beall, 1 Harr. 
& J. 346; Atty.-Gen. v. Snowden, 1 
Harr. & J. 332; Ringgold v. Malott, 
1 Harr. & J. 299; Howard v. Crom- 
well, 1 Harr. & J. 115; West v. Hughes, 
1 Harr. & J. 6; Peter v. Mains, 4 Harr. 
& M. 423; Howard v. Cromwell, 4-Harr. 
& M. 325; Baker v. Naylor, 4 Md. Ch. 
542; Wilson v. Markle, 4 Md. Ch. 534; 
Greene’s Est., 4 Md. Ch. 349; Jones 
v. Badley, 4 Md. Ch. 167; Smith v. 
Baker, 4 Md. Ch. 29; Chapman v. 
Hoskins, 2 Md. Ch. 485; Buckingham 
v. Dorsey, 1 Md. Ch. 81; In re Hugh- 
lett, 3 Bland 474; Baltimore v. McKim, 
3 Bland 453; Baltimore, ete, R. Co. 
v. Hoye, 2 Bland 258; Cunningham 
v. Browning, 1 Bland 299; Hoffman 
v. Johnson, 1 Bland 103. 
Mass.—Foxcroft v. Mallett, 4 How. 
(U. S.) 353, 11 L. ed. 1008; Thompson 
Ve. sBright 2) Cushi'420°) Ward wavs 
Bartholomew, 6 Pick. 409. 
Mich.—-Sanborn v. Loud, 150 Mich. 
154, Lise"NW © 309, 121) AmSiR» 61!4: 
Meagher v. Dumas, 143 Mich. 639, 107 
NW 701; Gustin v. State Land Office 
Comr., 126 Mich. 269, 85 NW 730; 
Foster v. Whelpley, 123 Mich. 350, 
82 NW 128; Wait v. State Land Office 
Comr., 87 Mich. 353, 49 NW 600; Web- 
ster v. Newell, 66 Mich. 503, 33 NW 
535; Paine v. State Land Office Comr., 
66 Mich, 245, 33 NW 491; Bangs v. 
Stephenson, 63 Mich. 661, 30 NW 317; 
Potter v. State Land Office’ Comr., 55 
Mich. 485, 21 NW.902; Robertson v. 
State Land Office Comr., 44 Mich. 274, 
6 NW 659; Austin v. Dean, 40 Mich. 
386; Romain v. Lewis, 39 Mich. 233; 
Bennett v. Dean, 35 Mich. 3067 Atty.- 
Gen. v. Smith, 31 Mich. 359; Peo. v. 
State Land Office Comr., 23 Mich. 270; 
Peo. v. Pritchard, 19 Mich. 470; Peo. 
vi Pritchard,’17 Mich. 338. 
Miss.—Cohn vy. Pearl River Lumber 
Co., 80 Miss. 649, 32 S 292; Cole v. 
Wineman, 80 Miss. 73, 31 S 5387; War- 
ren County v. Nall, 78 Miss: 726, 29 
Holder vy. Wineman, 76 Miss. 
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824, 25 S 481; State v. Fitzgerald, 76 
Miss. 502, 24 S 872; Weiler v. 
County, 76 Miss. 492, 25 S.352; State 
v. Mayes, 23 Miss. 516; Bingaman v. 


Phillips, 2 Miss. 285. 
Mo.—State v. Dines, 266 Mo. 649, 
105 SW 722; Phillips v. Butler Coun- 


ty, 187 Mo. 698, 86 SW 231; Massey 
v. Smith, 64 Mo. 347; Wickersham v. 
Woodbeck, 57 Mo. 59. 

Mont.—State v. Wright, 17 Mont. 
565, 44 P 89. - 

Nebr.—State v. Wenzel, 55 Nebr. 
210, 75 NW 579; State Historical As- 
soc. v. Lincoln, 14 Nebr. 336, 15 NW 
717; Blazier v. Johnson, 11 Nebr. 404, 
9 NW 543. 


Nev.—State v. Preble, 20 Nev. 447, 


14 P 586; State v. Preble, 20 Nev. 38, 
14 P 584, 15 P 470; State v. Preble, 
18 Nev. 251, 2 P 754; State v. Hatch, 
15 Nev. 304; Street v. Lemon Mill, 
ete., Co., 9 Nev. 251; Neil v. Wyne- 
coop, 9 Nev. 46; O’Neale v. Cleave- 
land, 3 Nev. 485; Brown v. Roberts, 
aA 402; Desmond v. Stone, 1 Nev. 

N. H.—Woods v. Jackson Iron Mfg. 
Co., 30 F. Cas. No. 17,993, Holmes 379; 
Merrill v. Hilliard, 59 N. H. 481; Bel- 
lows v. Copp, 20 N. H. 492; Enfield 
Proprietors v. Day, 11 N. H. 520; En- 
field Tp. Proprietors vy. Permit, 8 N. 
E512, 31 AmD 207,: 5 N.- H. .280,°20 
ieee 580; Thompson v. Carr, 5 N. H. 

N. J.—State v. Railroad Taxation 
Comr., 37 N. J. L. 240; Osborne v. 
TMuainis, 925).N. J: Ju..633; Townsend v. 
Brown, 24 N. J. L. 80; Lippincott v. 
Souder, 8 N. J. L. 161; Ainerican 
Dock, ete., Co. v. Public Schools Trus- 
tees, 39 N. J. Eq., 409, 352 N. Soa 
181; Central R. Co. v. ‘Hetfield, 18 N 
Aly Eq. 323. 

N. Y.—Lowndes v. Huntington, 153 
Weuseniee LA 7SCt6 758.38. L: ved. i615; 
Peo. v. Woodruff, 166 N. Y. 453, 60 NI 
28 [aff 57 App. Div. 342, 68 NYS 100, 
and expl Peo. v. Woodruff, 39 App. 
Divs 1235) 56°NYS 681. (aff 159° N.Y. 
536, 53 NE 1129)] (grant of land un- 
der water within limits of city of New 
York); Decamp v. Dix, 159 N. Y. 436, 
54 NE 63 [aff 16 App. Div. 528, 44 NYS 
1014]; New York Cent., etc., R. Co. 
v. Brockway Brick Co., 158 N. Y. 470, 
53 NE 209 [aff 10 App. Div. 387, 41 
NYS 762]; Archibald v. New York 
Gent., ete: R. Co., 157 N.Y. 574, 52: ND 
567 [aff 1 App. Div. 251, 37 NYS 336]; 
Brady v. Begun, 36 Barb. 533; Allen v. 
Land Office Comrs., 38 N. Y. 312; Can- 
dee v. Hayward, 37 N. Y. 653 [aff 34 
Barb. 349]; Watkins v. Clough, 119 
App. Div. 527, 103 NYS 270; Wheeler 
v. State, 97 App. Div. 276, 90 NYS 18 
(claim for damages on failure of ti- 
tle); McCarty v. New York Cent., etc., 
Reon (3 App. Div.e 847 TONS) 821; 
Killam vy. State, 64 App. Div. 248, 71 
NYS 1041 (claim for damages for fail- 
ure of title); Andrus v. Wheeler, 22 
App. Div. 596, 48 NYS 118 [rev 18 
Misc. 646, 42 NYS 525]; Peo. v. Saxton, 
15 App. Div. 263, 44 NYS 211 [aff 154 
N. Y. 748, 49 NE 1102 (grant of land 
under water); Clark v. Holdridge, 12 
App. Div. 613, 48 NYS 115; Candee v. 
Haywood, 34 Barb. 349 [aff 37 N. Y. 
653]; Peo. v. Schermerhorn, 19 Barb. 
540; Sedgwick v. Stanton, 18 Barb. 
473 [aff 14 N. Y. 289]; Hill v. Draper, 
10 Barb. 454; Towle v. Palmer, 24 N. 
Y. Super. 437; In re Jerome Ave., 54 
Misc. 345, 105 NYS 1009; Morgan v. 
Turner, 35 Misc. 399, 71 NYS 996 
[aff 81 App. Div. 645, 81 NYS- 1136]; 
In re Harris, 12 ise; 223,;. 33° NYS 
1102 [aff 90 Hun 525, 86 NYS, 29]; 
Jackson vy. Caywood, 7 Wend. 246; 
Jackson v. Miller, 6 Wend. 228, 21 
AmD 316; Jackson v. Wendell, 5 
Wend. 142 [aff.8 Wend. 183, 22 AmD 
635]; Jackson v. Oltz, 2 Wend. 5387; 
Jackson v. Colver, 1 Wend. 488; Jack- 
son v. Miller, 6 Cow. 751 [aff 6 Wend. 
228, 21 AmD 316]; Jackson v. Marsh, 
6 Cow. 281; Jackson v. Douglass, 5 


Monroe;123, 15 AmD 451; 


Jackson v. Davis, 5 Cow. 
Wendell v. Wads- 
werth, 20 Johns. 659; Jackson v. 
Skeels, 19 Johns. 198; Jackson v. 
Cole, 16 Johns. 257; Jackson v. Blod- 
get, 16 Johns. 172; Smith v. Van Dur- 
sen, 15 Johns. 343; Jackson v. Howe, 
14 ‘Johns. 405; Brink v. Richtmyer, 
14 Johns. 255; Jackson v. Harter, 14 
Johns. 226; Jackson v. Ambler, 14 
Johns. 96; Heath v. Ross, 12 Johns. 
140; Jackson -v. Hart, 12 Johns. 77, 
7 AmD 280; Jackson v. Ransom, 10 
Johns. 407; Jackson v. Stanley, 10 
Johns. 133, 6 AmD 319; Jackson v. 
Lawton, 10 Johns. 23, 6 AmD 83811; 
Jackson v. Smith, 9 Johns. 100; Jack- 
son v. Willson, 9 Johns. 92; Jackson 
v. Swartwout, 8 Johns. 490; Jackson 
v. McKee, 8 Johns. 429; Jackson v. 
Ogden, 7 Johns. 238; Jackson v. Teele, 
7 Johns. 28; Jackson v. Todd, 6 Johns. 


Cow. 458; 


257; Jackson v. Livingston, 6 Johns. 
149: Jackson v. Griswold, 5 Johns. 
139; Jackson v. Huntley, 5 Johns. 59; 


Jackson vy. Wright, 4 Johns. 75; Jack- 
son v. Seaman, 3 Johns. 495; Jackson 
vy. Livingston, 3 Johns. 455; Jackson 
v. Hudson, 3 Johns. 375, 3 AmD 500; 
Jackson v. Winslow, 2 Johns. 80; 
Jackson v. Hunter, 1 Johns, 495; Jack- 
son v. Phelps, 3 Cai. 62; Armour v. 
Alexander, 10 Paige 571; Crowder v. 
Hopkins, i0 Paige 183; Quackenbush 
v. Leonard, 9 Paige 334. 

N. C.—Lattimer v. Poteet, 14 Pet. 
(U. S.) 4, 10 L. ed. 328; Edwards v. 
Darby, 12 Wheat. (U. 8.) 206, 6 L. 
ed. 603; Danforth v. Wear, 9 Wheat. 
(U. S:) 673, 6 L. ed. 188; Danforth v. 
Thomas, 1 Wheat. (U. ISS 155,..4 Ta 
ed. 59; Preston v. Browder, 1 Wheat. 
(U.8.) 115, 4h: ed, 50;--Polk v.. Wen- 
dal; /9;Craneh+(U.,S.), 87,3... ed 665 
[rev 19 F. Cas. No. 11,249, Brunn. Col. 
Cas. 126, 2 Overt. (Tenn.) 118]; Black- 
well v. Patton, 7 Cranch (U. S.) 471, 
3 L. ed. 408; North Carolina Min. Co. 
v. Westfeldt, 151 Fed. 290 [rev on oth- 
er grounds 166 Fed. 706, 92 CCA 378 
(certiorari den 214 U. S. 516, 29 SCt 


697, 53 L. ed. 1064, and app dism 215° 


U. S. 586, 30.SCt 404, 54 L. ed. 339)1; 
Bealmar v. Hutchins, 148 Fed. 545, 78 
CCA 281 [rev 134 Fed. 257]; Dougher- 
ty v. Edmiston, 7 &. Cas. No. 4,025, 
Brunn. Col. Cas. 194, Cooke (Tenn.) 
134; Phillips v. Erwin, 19 F. Cas. 
No. 11,093, 1 Overt. (Tenn.) 235; West- 
felt v. Adams, 159 sNo Ce4095 74 SE 
1041; Call v. Robinett, 147 pING. Cy G15; 
61 SH 578; In re Williams, 146 N. Cc. 
268, 59 SH 698; Drew v. Pyke, 145 
NC. 300, 59 SE 76; Bowser v. West- 
Cott, ASIN A Cie 6; 58 SE 748; Johnson 
v. Eversole Lumber Co., 144 N. C. 717, 
57 SE 518, 147 N. C. 249, 60 SH 1129; 
Walker v. Carpenter, 144 N. C. 674, 
57 SE 461; Fisher v. Owen, 144 N.C. 
649, 57 SE 3938; Caldwell Land, etc., 
Oo. «v; Coffey, 144, N.. C. +560, 567 SH 
344; Frasier v. Gibson, 140 N. C. 
272, 52 SE 1035; Johnson v. Westcott, 
139 N. C. 29, 51 SE 784; Janney v. 
Blackwell, 1388 N. C. 437, 50 SE 857; 
State v. Twiford, 136 N. C. 608, 48 SE 
586; Weeks v. Wilkins, 134.N. C. 516, 
47 SE 24; Newton v. Brown, 134 N. C. 
439, 46 SE 994; Stewart v. Keener, 
131 N. C. 486, 42 SE 935; In re Drew- 
ry, 129 N. C. 457, 40 SE 208, 180 N. C. 
342, 41 SH 937; Holley v. Smith, 130 
N. C. 85, 40 SE 847; Wyman v. Taylor, 
124 N.C. 426, 82 SH. 740; State. v. 
Bland, 123 N. C. 739, 81 SE 475; Gray- 
son v. English, 115 N. C. 358, 20 SH 
478; Kimsey v. Munday, 112 N. C. 
816, 17 SE 588; McNamee vy. Alexan- 
der, 109 N. C, 242, 13 SH 777;.. Wool 
v. Saunders, 108 N. C. 729, 13 SE 294; 
Gilchrist v. Middleton, 107 N. C. 


663, 12 SE 85; Bryan v. Hodges, 107 N.. 


C. 492, 12 SE 4380; Bond v. Wool, 107 
N. C. 139, 12 SE 281; Brown y. Brown, 
106 N. C. 451, 11 SE 647; McMillan 
vi) Gambill,: 106 Ny 'C. 359, 11: SH-273; 
Brown v. Brown, 108 N. C. 221, 9 SH 
706, 103 N. C. 218, 8 SE 111; Pearson 
v. Powell, 100 N. C. 86, 6 SE 188: Dug- 
ger v. McKesson, 100 N. C. 1, 6 SE 746; 


Harris v. Norman, 96 N. C. 59, 2 SE 
72: Hodges v. Williams, 95 N. C. 
331, 59 AmR 242; State v. Bevers, 
86 N. C. 588; Wilson v. Western North 
Carolina Land Co., 77 N. C. 445; Hall 
v. Hollifield, 76 N. C. 476; Mockridge 
v. Howerton, Tze Ne -C. 221; Hoover v. 
Thomas, 61. Nv ©. 184" “Barnert tv. 
Woods, 58 N.C, 428; 
McMillan, 58 N. C. 29; Stanly v. Bid- 
qe 57 N.C. 383; Ashley v. Sumner, 

CS pepll oAl Oe Currie v. Gibson, 57 N. 
ee DB: Burgess v. Lovengood, 55 N. 
GC; 457; Barnett v. Woods, 55 N. C. 
198; Horton v. Cook, 54 N. C.. 270; 
Cooper v. Gibson, 51 N. C. 512; White 
v. Perry, 51 N. C. 198; Ward v. Willis, 
51 N. C. 1838, 72 AmD 570; Archibald 
v. Davis, 50 N. C.. 322; Harshaw_v. 
Taylor, 48 N. C. 513; Fuller v. Wil- 
liams, 45 N. C. 162; Krous v. Long, 41 
C. 259; Allen v. Gilreath, 41 N. C. 
Buchannan v. Fitzgerald, 41 N. 
C. 121; Munroe v. McCormick, 41 N. 
G. 85; Russ_v. Hawes, 40 UN. CG"ass 
Johnston v. Shelton, 39 N. -C.. 85; 
Maxwell v. Wallace, 38 N. C. 593; Bry- 
son v. Dobson, 38 N. C. 138; Plemmons 
v. Hore, 37, N> Cy 31239 Stanmineyv. 
Powell, 35 N: C. 312; . Holland v. 
Crow, 34 N. C. 275; Hatfield v. Grim- 
stead, 29 N. C. 139; Rouche v. Wil- 
liamson, 25 N.C. 141; Harris v. Ewing, 
ZL IN. C._369; Hough v. Dumas, 20 N. 
C. 473; Mendendall v. Cassells, 20 N. 
C.,. 43%, O'Kelly vy. “Clay ton, 19 9N> 1G. 
246; Den v. Pugh, 18 N. C. 210; Feath- 
erston v. Mills, 15 N. C. 596; Crow 
y. Holland, 15 N. C. 417; Graham v. 
Houston, 15 N, C. 232; Greenlee vy. 
Tate, 12 N. C. 300; Tatum v. Sawyer, 
ANC: Hunter v. Williams, 8 
N.C. 221; Avery v. Walker, 8 N. C. 
140; Thompson v. England, 8 N. C. 
137: Reddick v. Leggat, 7 N. C. 539; 
Merril v. Sloan, 5 N. C. 121; Person 
vi Davey, 5, N.C. 1153). MeNetl-v; 
Lewis, 4 N. C. 517; Avery v. Strother, 
1 N. C. 496; Bryan v. Carleton, 1 N. 
C.. 59; Cornet. vz. Winton, 2.7 Yer: 
(Tenn.) 143; Cobb v. Conway, 3 Hayw. 


(Tenn.) 21. 

Oh.—Webster v. Clear, 49 Oh. St. 
392, 31 NE 744; Bridenbaugh v. King, 
42 Oh. St. 410; Roseberry y. Hollister, 
4- Oh. St. 29%) Parker x. Woallacess 
Oh. 490; State v. Cincinnati Tin, ete., 
Col, 421, (Oh. Cire(Cty 213) 1-Obi, Cir 
Dec. 587; Edwards v. Schlund, 21 Oh. 
Gin Ct. 193. 11 Oh Cir Dec 697 wWwals 
son v. Tischbein, 8 Oh. Dee. (Reprint) 
612, 9 CincLBul 61; Goodhue vy. Jack- 
son, 8 Oh. Dec. (Reprint) 356, 7 CincL 
Bh hier. 

Or.—Shively v. Welch, 20 Fed. 28 
[app dism 136 U. S. 649 mem, 10 SCt 
1073 mem, 34 L. ed. 554 mem}; Sum- 
mers v. Geer, 50 Or. 249, 85 P 513, 93 
PUL33- Grant v. Oregon R., ete., Co., 
49 Or. 324, 90 P 178, 1099; Warner 
Valley Stock Co. v. Morrow, 48 Or. 
258, 86 P 369; Robertson v. State 
Land Ba., 42 Or. 183, 70 P 614; State 
v. Carlson, 40 Or. 565, 67 P 516; Spen- 
cer v. Carlson, 36 Or. 364, 59 P 708; 
Warren v. De Force, 34 Or. 168; 55 P 


532; Astoria Exch. Co: v. Shively, 27 
Or. 104, 39 P -398, 40 P 92; Shively 
Vv. Pennoyer, 27 Or. 33, 39 P 396: Hogg 


v. Davis, 22 Or. 428, 30 P 160; Bowlby 
Vv. Shively, 22 Or. 410, 30) ‘154; An- 
drus v. Knot, 12 Or. 501, 8 P 763; Wil- 
son v. Shively, Ly Or. .205,. 4 Pp 324; 
De Force v. Welch, 10 Or. 507% An- 
derson v. Laughery, 3 Or. 277. 
Pa.—Murphy v. Packer, 152 U. S. 
498, 14 SCt*636, 38 L. ed. 489; Schrae- 
der Min., etc., Mfg. Co. ¥ Packer, 
L29C UES: 688, SESOe #385, 32 T.. ed. 760; 
Clement v. Packer, 135 Ud. S309) 8 
SCt 907, 31 L. ed. 721; Herron vy. Dat- 
er, 120 U. S. 464,.7 sct 620, 30 L. ed. 
748; ey ees v. Douglass, 3 Cranch 
(CUASO ny 22iweds 347; Huidekoper v. 
Nevees 4 Dall. 392, 1 L. ed. 879, 12 
E.Gas INOW 6,861). © Wash. GC. C. 357; 
Atty.-Gen. v. Grantees, 4 Dall. (U. Ss.) 
237, 1 L. ed. 815; McLaughlin v. Daw- 
son, 4 Dall. (U. S.) 221, 1 Ly ed: 809; 
Hepburn vy. Levy, 4 Dall. (UES) 218, 
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not likely to arise again, while in 


1 L. ed. 807; Bell v. Levers, 4 Dall. 
(U. S.) 210; 1 L. ed. 804; Morris v. 
Neighman, 4 Dall. (U. S.) 209, 1 L. 
ed. 804; Com. v. Coxe, 4 Dall. (U. S.) 
170, 1 L. ed. 786; Ewalt v. Highlands, 
SPIDER ICUS 4S) tole eke 1. teder ssi 
Gander v. Burns, 4 Dall. (U. 8.) 122, 1 
L, ed. 768; Balfour v. Meade, 2 F. Cas. 
No, 808, 4 Dal. 3638, 1 Wash. (i GC 
18; Brown v. Arbunkle, 2 F. Cas. No. 
14,990, 1 Wash. C..C. 484; -Brown v. 
Galloway, 4 F. Cas. No. 2,006, Pet. C. 
C. 291; Conn v. Penn, 6 F. Cas. No. 
3,104, Pet. C. C. 496 [rev on other 
grounds 5 Wheat. 524, 5 L. ed. 125]; 
Dubois v. Newman, 7 F. Cas. No. 4,108, 
4 Wash. C. C. 74; Fisher v. Carter, 9 
F. Cas. No. 4,815, 1 Wall. Jr. 69; Gor- 
don? ve, iKerr, 210. Cais. No. '5, 6117 2 
Wash. C. C. 322; Griffith v. Bradshaw, 
11 &. Cas: No. 5,821, 4 Wash. C. C..171; 
Griffith v. Evans, 11 F. Cas. No. 5,822, 
Pet. C. C. 166; Griffith v. Tunckhouser, 
M7 ReCas. INo+5,823, Pet. ©. Caras: 
Harris’ v.. Burchan, 11. F.- Cas. No. 
6,117, 1 Wash. C. C. 191; Huidekoper 
v. Burrus, 12 F. Cas, No. 6,848, 1 
Wash. C. C. 109; Huidekoper v. Doug- 
lass, 12 F. Cas. No. 6,851, 4 Dall. 392, 1 
Wash, C. C. 258; Huidekoper v. Mc- 
Clean, 12 F. Cas. No. 6,852, 1 Wash. 
C. C. 136; Hurst v. Durnell, 12 F. Cas. 
No. 6,927, 1 Wash. C. C. 262; James v. 
Gordon, 13 F. Cas. No. 7,181, 1 Wash. 
C. C. 333; Lanning y. London, 14 F. 
Cas. No. 8,074, 4 Wash. C. C. 159; Lew- 
is v. Meredith, 15 F. Cas. No. 8,328, 3 
Wash. C. C. 81; Milligan v. Dickson, 
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note, 2 Wash. C. C. 258; Penn v. Ing- 
ham, 19 F. Cas. No. 10,933, 3 Wash. 
C. C. 90; Penn v. Klyne, 19 KF. Cas. No. 
10,935, 4 Dall. 402; Pet. C..C. 497, 1 
Wash. C. C. 207; Phillips v. Wilson, 
Toes CasnuNos 21109, a Wash. ©. C. 
4703.Smith vo Houtz, '22 i. @as: No. 
13,062; Torrey v. Beardsley, 24 F. Cas. 
No. 14,104, 4 Wash. C. C. 242; Wells 
v. Wright, 29 F. Cas. No. 17,405, 3 
Wash. C. C. 250; Willis v. Bucher, 30 
imGas. Now 17,769) 3" Wash. C. Cy 369: 
Reilly v. Mountain Coal Co., 204 Pa. 
270, 54 A 29; Lehigh Valley Coal Co. 
v. Beaver Lumber Co., 203 Pa. 544, 53 
A 379; Mineral R., etc., Co. v. Auten, 
188 Pa. 568, 41 A 327; Fisher v. Kauf- 
man, 170 Pa. 444, 33 A 137; Goodyear 
v. Brown, 155 Pa. 514, 26 A 665, 35 
AmSR 903, 20 LRA 838; Huntley v. 
Barclay, 149 Pa. 299, 24 A 223; Bachop 
v. Critchlow, 142 Pa. 518, 21 A 984; 
Bushey v. South Mountain Min., etc., 
Co., 136 Pa. 541, 20 A 549; Hulings v. 
Lewis, 16 A 24; Jackson v. Lambert, 
121 Pa. 182,15 A 502; Smith v. Walk- 
er, 98 Pa. 133; Bear Valley Coal Co. 
v. Dewart, 95 Pa. 72; Brandon v. Fritz, 
94 Pa. 88; Conkling v. Westbrook, 81* 
Pa. 81; Wolfe v. Reynolds, 80 Pa. 204; 
Fritz v. Brandon, 78 Pa. 342; Tryon 
vy. Munson, 77 Pa. 250; Poor v. Mc- 
Clure, 77 Pa. 214; Smith v. Vasbinder, 
77 Pa. 127; Fisher v. Philadelphia, 75 
Pa. 392; Hess v. Herrington, 73 Pa. 
Green v. Brennesholtz, 73 Pa. 
Manhattan Coal Co. v. Green, 73 
Pa. 310; Wagner v. Wagner, 68 Pa. 
392; Biddle v. Noble, 68 Pa. 279; Heft 
y. Gephart, 65 Pa. 510; Wilson v. 
Horner, 59 Pa. 155; Burke yv. Mock, 
58) Pa..489; Glass’ v. Gilbert, 58 Pa. 
266; Stewart v. Trevor, 56 Pa. 374; 
Sheaffer v. Eakman, 56 Pa. 144; Dar- 
rah v. Bryant, 56 Pa. 69; Greeley v. 
Thomas, 56 Pa. 35; Parshall v. Jones, 
55 Pa. 153; Boynton v. Urian, 55 Pa. 
142; Burford v. McCue, 53 Pa. 427; 
McGowan v. Ahl, 53 Pa. 84; Cambria 
Iron Co. v. Tomb, 48 Pa. 387; Dela- 
ware, etc., Canal Co. v. Dimock, 47 
Pa. 393; Brock v. Savage, 46 Pa. 83; 
Zubler v. Schrack, 46 Pa. 67; Gratz 
v. Beates, .45 Pa. 495; Grant v. Alli- 
son, 43 Pa. 427; Hughes v. Stevens, 
43 Pa. 197; McBarron vy. Gilbert, 42 
Pa. 268; Bellas v. Cleaver, 40 Pa. 260; 
Garver v. McNulty, 39 Pa. 473; Woods 
v. Wilson, 37 Pa. 379; Sabins v. Mc- 
Ghee, 36 Pa. 453; Ormsby v. Ihmsen, 
34 Pa. 462; Wharton v. Garvin, 34 
Pa. 340; Fox v. Lyon, 33 Pa. 474; 
Troutman v. May, 83 Pa. 455; Kirk- 
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other states the | statutes on the subject have been considered by the 


patrick v. Vanhorn, 32 Pa. 131; Broek 
v. Savage, 31 Pa. 410; Hagerty v. 
Mathers, 31 Pa. 348; Whitcomb v. 
Hoyt, 30-Pa. 403; King v. Baker, 29 
Pa. 200; Fox v. Lyon, 27 Pa. 9; Alle- 
gheny v. Ohio, etc., R. Co., 26 Pa. 355; 
Coxe v. Woolbach, 26 Pa. 122; Cassidy 
v. Conway, 25 Pa. 240; Smith v. Beck, 
25 Pa.7106; Carbon Run Imp. Co. v. 
Rockafeller, 25 Pa. 49; Jacobs v. Fig- 
ard, 25 Pa. 45; Raush v. Miller, 24 Pa. 
277; Allegheny v. Reed, 24 Pa. 39; 
Emery v. Spencer, 23 Pa. 271; Shoen- 
berger v. Baker, 22 Pa. 398; Patterson 
v. Ross, 22 Pa. 340; Syphers v. Meigh- 
en, 22; Pa. 125; Ross v. Pleasants, 19 
Pa, 157; Gingrich v. Foltz, 19 Pa. 38, 
57 AmD 631; Baker v. King, 18 Pa. 
138; Johns v. Davidson, 16 Pa. 512; 
Hughs v. Pickering, 14 Pa. 297; Mc- 
Call v. Anchors, 14 Pa. 253; Roland 
v. Long, 13 Ra. 464; Mahon v. Dun- 
can, 13 Pa. 459; Hoover v. Lock, 13 
Pa. 356; Houston v. Sims, 12 Pa. 195; 
Heath yo) Armstrong wo) Pat 1.78% 
Farmers’, etc., Bank v. Woods, 11 Pa. 
99; Heath  v. Biddle, 9°Pa. 2733. Ste 
vensS Vv. Wylie, 7 Pal 114; Dull vi 
Heath 0 ba. 8oiyMixeve Smithy] Pay 
75; Collins v. Barclay, 7 Pa. 67; Vast- 
binder v. Wager, 6 Pa. 339; Grant v. 
Levan, 4 Pa. 393; Wilson v. Watter- 
son, 4 Pa. 214; Steiner v. Coxe, 4 Pa. 
13; Schnable v. Doughty, 3 Pa. 392; 
Ege v. Sidle, 3 Pa. 115; Farr v. Swan, 
2 Pa. 245; Jones v. Brownfield, 2 Pa. 
55; Heath v. Knap, 1 Pa. 482; Stock- 
well v. Robinson, 1 Pa. 477; Sweeney 
v. Sheffield, 1 Pa. 463; Stevens v. 
Wylie, 1 Pa. 458; Titus v. Wilmarth, 
3 Grant 220; MHilling v. Wilson, 1 
Grant 121; Foremans v. Tamm, 1 
Grant 23; Gregg v. Patterson, 9 Watts 
& S. 197; Rose v. Klinger, 8 Watts & 
S. 178; Quin v. Brady, 8 Watts & S. 
Wallace v. Scott, 7 Watts & S. 
; Mitchell v. Bratton, 5 Watts & 8S. 
Miller v. Cresson, 5 Watts & S. 
Bunting v. Young, 5 Watts & S. 
Balliot v. Bauman, 5 Watts & 

Urket v. Coryell, 5 Watts & 
Maris v. Hanna, 4.Watts & S. 
Orr v. Cunningham, 4 Watts & 
S. 294; Turner v. Waterson, 4 Watts 
& S. 171; McCall v. Yople, 4 Watts & 
S. 168; McCall v. Himebaugh, 4 Watts 
& S. 164; McCall v. Coover, 4 Watts & 


S. 151; Adams v. Jackson, 4 Watts & 
S. 55; Goodman y. Losey, 3 Watts & 
S. 526; Cleavinger v. Reimar, 3 Watts 


& S. 486; Stevens v. Hughes, 3 Watts 
& S. 465; Wilson v. Altemus, 2 Watts 
& S. 255; Taylor v. Dougherty; 1 
Watts & S. 324; Strauch v. Shoemak- 
er, 1 Watts & S. 166; Freytag v. Pow- 
ell, 1 Whart. 536; Wyncoop v. Heath, 
10 Watts 428; Prout v. Bard, 10 Watts 
375; McCullough v. McCall, 10 Watts 
367; Chew v. Morton, 10 Watts 321; 
Gibson v. Robbins, 9 Watts 156; Kelly 
v. Graham, 9 Watts 116; Galbraith 
y. Elder, 8 Watts 81; Marcy v. Gard- 
inier, 7 Watts 240; Smith v. Collins, 
5 Watts 564; Steinmetz v. Logan, 5 
Watts 518; Barnes v. Irvine, 5 Watts 
497, 557; Layton v. Paull, 5 Watts 
465; Campbell v. Galbreath, 5 Watts 
423; Ross v. Barker, 5 Watts 391, 551; 
Gardinier v. Marcy, 5 Watts 337; 
Goddard v. Gloninger, 5 Watts 209; 
Shoenburger v. Becht, 5 Watts 194; 
McDonald v. Mulhollan, 5 Watts 173; 
Atchison v. McCulloch, 5 Watts 13; 
Beeson vy. Hutchinson, 4 Watts 442; 
De France v. Stricker, 4 Watts 327; 
Zerbe v. Schall, 4 Watts 138; Leasure 
v. Wilson, 3 Watts 168; Reed vy. 
Dickey, 2 Watts 459; Pfoutz v. Steel, 
2 Watts 409; Oyster v. Bellas, 2 Watts 
Caul v. Spring, 2 Watts 390; 
Overton vy. Gibson, 2 Watts 384; Mc- 
Namara v. Shorb, 2 Watts 288; Riddle 
v. Albert, 1 Watts 121; Campbell v. 
Galbreath, 1 Watts 70; Brentlinger yv. 
Hutchinson, 1 Watts 46; McMutrie 
v. McCormick, 3 Penr. & W. 428; Acre 
vy. Gilbert, 3 Penr. & W. 299; Star v. 
Bradford, 2 Penr. & W. 384; Brien v. 
Blliott, 2 Penr. & W. 49; Little v. 
Hodge, 1 Penr. & W. 501; Evans v. 
Beatty, 1 Penr. & W. 489; Chambers 
v. Mifflin, 1,Penr. & W. 74; Barton v. 
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Smith, 1 Rawle 403; Read v. 
year, 17 Serg. & R. 350; Dixon v. 
Crist, 17 Serg. & R. 54; Vickroy v. 
Skelley, 14 Serg. & R. 372; Riddle v. 
Albert, 14 Serg. & R. 341; Mock v. 
Astley, 13 Serg. & R. 382; Helfen- 
stine v. Waggoner, 18 Serg. & R. 307; 
Lambourn v. Hartswick, 13 Serg.. & 


Good- 


R. 1138; Wiedman v. Kohr, 13 Serg. & 
R. 17; Barton v.’ Glasgo, 12 Serg. & 
R. 149; Blackburn v. Holliday, 12 


Serg. & R. 140; McDowell v. Young, 
12 Serge. & R. 115; Watson v. Gilday, 
11 Serg. & R. 337; Smith v. Oliver, 11 
Serg. & R. 257; Mickle v. Lucas, 10 


Serg. & R. 293; Hunter v. Howard, 
10 Serg. & R. 243; Boyles v. Kelly, 10 
Serg. & R. 214; Light v. Woodside, 10 
Serg. & R. 23; Bryson v. Hower, 8 
Serg. & R. 409; Simpson v. Wray, 7 
Serg. & R. 336; Creek v. Moon, 7 
Serg. & R. 330; Leazure v. Hillegas, 
7 Serg. & R. 313; Skeen v. Pearce, 7 
Serg. & R. 303; Morris v. Travis, 7 
Serg. & R. 220; Hubley v. Vanhorne, 


Confair v. Steffey, 
Blair v. MoKee, 6 


7 Serg. & R. 102; 
6 Serge. & R. 249; 


Sere. & R. 193; Luck v. Duff, 6 Serge: 
& R. 189; Burd v. Seabold, 6 Serg. & 
R. 137; Moore v. Shaver, 6 Serg. & 
R. 130; Gonzalus.v. Hoover, 6 Serg. 
& R. 118; Com. v. Bryan, 6 Serg. & 
R. 81; Gilday v. Watson, 5 Serg. & 
R. 267; Phillips v. Shaffer, 5 Serg. & 
R. 215; Healy v. Moul, 5.Serg. & R. 


181; Branyan v. Flickinger, 4 Serg. & 
R. 501; Smith v. Fultz, 4 Serg. & R. 
473; Porter v. Mcllroy, 4 Serg. & R. 
436; Humes v. McFarlane, 4 Serg. & 
R. 427; Bedford v. Shilling, 4 Serg. & 
R. 401, 8 AmD 718; Diggs v. Down- 
ing, 4 Serg. & R. 348; Vincent v. Huff, 
4 Serg. & R. 298; Carothers v. Dun- 
ning, 3 Serg. & R. 373; Deal v. Mc- 
Cormick, 3 Serg. & R. 343; Bechtel v. 
Rhoads, 3 Serg. & R. 333; Reynolds 
v. Dougherty, 3 Serg. & R. 325; Fish- 
er v. Larick, 3 Serg. & R. 319; Harris 
v. Monks, 2 Serg. & R. 557; McClem- 
ens v. Graham, 2 Serg. ‘& R. 460; 
Downing v. Gallagher, 2 Serg. & R. 
455; Renn_y. Pennsylvania Hospital, 
2 Serg. & R. 413; Gilday v. Watson, 
2 Serg. & R. 407; Lilly v. Paschal, 2 
Serg. & R. 394; Lane v. Reynard, 2 
Serg. & R. 65; White v. Kyle, 1 Serge. 
& R. 515, 5 Binn. 162; Cluggage v. 
Duncan, 1 Serg. & R. 111; Young v. 
Beatty, 1 Serge. & R. 74; Thompson 
v. Johnston, 6 Binn. 68; Werdman vy. 
Felmly, 6 Binn. 39; Stockman vy. Blair, 
5 Binn. 211; Dawson v. Bigsby, 5 
Binn. 204; White v. Kyle, 5 Binn. 162; 
Biddle v. Dougal, 5 Binn. 142; Gor- 
don v. Moore, 5 Binn. 136; Morris v. 
Thomas, 5 Binn. 77; Penrose v. Grif- 
fith, 4 Binn. 231; Bixler v. Baker, 4 
Binn, 213; Davis v. Keefer, 4 Binn. 
Heyl v. Mitchell, 4 Binn. 89; 
Magens v. Smith, 4 Binn. 73; Lau- 
man v. Thomas, 4 Binn. 51; Blaine v. 
Johnson, 3 Binn. 103; Bond v. Stroup, 
38 Binn. 66; Ross v. Evans, 3 Binn. 50; 
Wirt v. Stevenson, 3 Binn. 35; Ste- 
phens v. Bear, 3 Binn. 31; Duncan v. 
Curry, 3 Binn. 14; Carkhuff v. Ander- 
son, 3 Binn. 4; Steinmetz v. Young, 2 
Binn. 520; Burkart vy. Bucher, 2 Binn. 
455, 4 AmD 457; Com. v. Cochran, 2 
Binn. 270; Cosby v. Brown, 2 Binn. 
124; McKinzie v. Crow, 2 Binn. 105; 
McKnight v. Yingland, 2 Binn. 61; 
James v. Betz, 2 Binn. 12; Buchanan 
v. McClure, 1 Binn. 385; Com. v. Coch- 
ran, 1 Binn. 324; Kyle v. White, 1 
Binn. 246; Patterson v. Cochran, 1 
Binn. 231; McRhea v. Plummer, 1 
Binn. 227; Faulkner v. Eddy, 1 Binn. 
188; Hazard v. Lowry, 1 Binn. 166; 
Woods v. Ingersoll, 1 Binn. 146; Jones 
v. Anderson, 4 Yeates 569; Wright v. 
Small, 4 Yeates 562; McLaughlin v. 
Maybury, 4 Yeates 534; Coxe y. Ew- 
ing, 4 Yeates 429; Clemmin y. Gott- 


shall, 4 Yeates 330; Shippen v. Augh- 
enbaugh, 4 Yeates 828; Alderman v. 
Way; 4 Yeates 218; Moore v. Mun- 


dortf, 4 Yeates 209; Hunter v. Meason, 
4 Yeates 107; Dunning v. Caruthers, 
4 Yeates 13; Reigart v. Haverstock, 
$2 Yeates: 591; ) Holmesio vii Hay,. : 
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Eddy v. Faulkner, 
Workman v. Gillespie, 3 
Yeates 571; Armstrong v. Morgan, 3 
Yeates 529; Gripe v. Baird, 3 Yeates 
528; Nicholas vy. Holliday, 3 Yeates 
399; Dougherty v. Piper, 3 Yeates 290; 
Elliott v. Bonnet, 3 Yeates 287; 
Wright v. McGehan, 3 Yeates 280; 
Wilkins y. Allenton, 3 Yeates 273; 
Nicholls v. Lafferty, 3peYeates 5104; 
Merchant v. Millison, 3 Yeates 269; 
Mobley v. Oeker, 3 Yeates 200; Steel 
v. Finley, 3 Yeates 169; Simpson v. 
Morris, 3 Yeates 104; Merchant v. 
Millison, 3 Yeates 73; Meade v. Hay- 
maker, 3 Yeates 67; McLaughlin v. 
Dawson, 3 Yeates 61; Carroll v. An- 
drews, 3 Yeates 59; Sturgeon v. 
Waugh, 2 Yeates 476; Ewing v. Bar- 
ton, 2 Yeates 318; Sherer v. McFar- 
land, 2 Yeates 224; Irwin v. Moore, 2 
Yeates 223; Grant v. Eddy, 2 Yeates 
148; Fogler v. Evig, 2 Yeates 119; 
Drinker v. Holliday, 2 Yeates 87; Dun- 
ning v. Washmudt, 2 Yeates 85; Low- 
rey v. Gibson, 2 Yeates 81; Smith v. 
Brown, 1 Yeates 513; Plumsted v. 
Rudebagh, 1 Yeates 502; Sweeney v. 
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Yeates 


Toner, 1 .Yeates 499; Hughes v. 
Dougherty, 1 Yeates 497; Cook v. 
Eppele, 1 Yeates 324; Peaceable v. 


Nicholls, 1 Yeates 293; Smith v. Craw- 
ford, 1 Yeates 287; Smith v. Wells, 
1 Yeates 286; Duncan v. Walker, 1 
Yeates 213, 2 Dall. 205, 1 L. ed. 350; 
State v. Huston, Add. 334; Bayard v. 
McInnes, Add. 292; Waddel v. Gray, 
Add. 248; Waller v. Hill, Add. 43; 
Elliott v. Laidig, 8 Pa. Super. 147; 
Connelly v. Withers, 9 LancBar 117; 
Atty.-Gen. v. Woods, 5 LegOp 65; 
Com. \v., Smith, 2 PalLJR: 3385; 4 PaLJd 
121; Ross v. Marcy, 1 PaLJR 205, 2 
PaLJ 76. 

R. I.—Murphy v. Bullock, 20 R. I. 
35, 37 A 348; Knowles v. Knowles, 12 
R. I. 400; Knowles v. Nichols, 2 Rupr 
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. §. C.—Chisholm v. Caines, 67 Fed. 
285; State Univ. v. Columbia Acade- 
my, 85 S. C. 546, 67 SE 951; Frampton 
v. Wheat, 27S. C. 288, 3 SE 462; State 
v. Pacific Guano Co., 22 S. C. 50; Evans 


vic Corley; 43°S. C..i. 143; Dorn: v. 
Patterson, 41 S. C. L. 91; Nichols v. 
Hubbard, 39.8. C. L. 267; Thomson 


v. Gaillard, 37 S. C. L. 418, 45 AmD 
778; Fulwood v. Graham, 30 S. C. 
Guignard vy. Felder, 20 S. C. 
McMullen v. McCulloch, 18S: 
Cc. L. 346; Huggins v. Brewer, me 

i ; Martin v..Simpson, 16 
454; De Graffinreid v. Greggor 
L. 443; Smith v. Smith, 
D265 Thomas v. Daniel, 13 
L. 354; Trapier v. Wilson, 13 3, 
191; Duncan v. Beard, 11 Suc 
Sansbury v. Thornhill, LOiSACk 
Thompson v. Hauser, 9 S. C. 
Henderson yv. Jones, 4 S. C. iy : 
Kershaw vy. Boykin, 3 S. C. L. 301; 
Kent v. Carwell, 3 S.C. L. 30; Mounce 
v. Ingraham, 2 S. C. L. 454; Muse v. 
Laughridge, 2 S. C. L. 426; Hawkins 
WeAnthur zis. ©. WoLobarTarrant sw. 
Terry, 1S. C. L. 239; Moultrieville 
v. Patterson, 28 S. C. Eq. 344; Verdier 
v. McBurney, 24 S. C. Eq. 261 note; 
McBurney v. Walter, 24 S. C. Eq. 260 
note; Ex p. Kuhtman, 24 S. C. Eq. 257, 
55 AmD 642. 

Tenn.—Porterfield v. Clark, 2 How. 
GOR Somos weds Lee: steluntiiy, 
Smith, 7 Wheat. (U. S.) 248, 5 L. ed. 
446; Newson v. PEE VOL et Wheat. (U. 
S.) 7, 5 L. ed. 382; Blake v. Doherty, 
5 Wheat. (U.S.) 359, 5 L. ed. 109; Polk 
v. Wendell, 5 Wheat. (U. S.) 293, by Dy 
ed. 92; Rutherford v. Greene, 2 Wheat. 
(U. Ss.) 196, 4 L. ed. 218; Ross v. Reed, 
1 Wheat. (U. S.) 482, 4 L. ed. 141; 
Polk v. Wendal, 9 Cranch (U. S.) 87, 
3 L. ed. 665 [rev 19 F. Cas. No. 11,249, 
Brunm Col. Cas. 126, 2: Overt. 118]; 
Bell v. North American Coal, ete., Co., 
155 Fed. 712, 84 CCA 60; Reeve v. 
North Carolina Land, etc., Co., 141 Fed. 
821, 72: CCA 287 [certiorari den 203 
U.S. 588 mem, 27 SCt 776 mem, 51 L, 
ed 329 mem]; Stockley v. Cissna, 119 
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Fed. 812, 56 CCA 324; Cross v. Sabin, 
13 Fed. 308; Bass v. Dinwiddie, 2 F. 
Cas. No» #092; Brunn. Col. ‘Cas. 190; 
Carson v. Gordon, 5 EF. Cas. No. 2,463. 
Brunn. Col. Cas. 208; Dallum v. Breck- 
enridge, 7 F. Cas. No. 3,547, Brunn. Col. 
Cas, 210; Graham v. Dudley, 10 F. Cas. 
No. 5,665, Brunn. Col. Cas. 228; Hen- 
derson v. Long, 11 F. Cas. No. 6,354, 
Brunn, Col. Cas, 188; Mitchell... v. 
Thompson, 17 F. Cas. No. 9,669, 1 Mc- 
Lean 96; Shepherd v. Bailey, 21 F. 
Cas. No. 12,755, Brunn. Col. Cas. 2423; 
Simms v. Dickson, *22 F. Cas. No. 12,- 
869, Brunn. Col. Cas. 196; Thompson 
Vv. ‘Norwood, 23: ab.) Caste INe# 13.9710; 
Brunn. Col. Cas. 221; McEwen v. 
Thomas Coal, etc., Co., 125 Tenn. 694, 
148 SW 222; Sampson vy. Chester, 91 
SW 43; Barnest v. Little River Land, 
ete., Co., 109 Tenn. 427, 75 SW 1122; 
Sheafer v. Mitchell, 109 Tenn. 181, 71 
SW 86; Hennegar v. Seymour, 93 Tenn. 
253, 23 SW 969; Walker v. Phillips, 
92 Tenn. 495, 22 SW 338; Bleidorn v. 
Pilot Mountain Coal, etc., Co., 89 Tenn. 
166, 204, 15 SW 737; Henegar v. Mat- 
thews, 88 Tenn. 132, 14 SW 554 [dist 
Blevins v. Crew, 3 Sneed 152]; Gra- 
ham v. Gunn, 87 Tenn. 458, 11 SW 
214; Goodwin vy. Thompson, 15 Lea 
209, 54 AmR 410; Berry v. Wagner, 13 
Lea 591; Cunningham v. O’Connor, 12 
Lea 397; Berry v. Wagner, 5 Lea 
564; Webb v. Haley, 7 Baxt. 600; 
Wood v. Elledge, 11 Heisk. 607; Hale v. 
Hord, 11 Heisk. 232; Moss v. Gibbs, 
10 Heisk. 283; Fowler v. Nixon, 7 
Heisk. 719; Sampson v. Galloway, 5 
Heisk. 275; Sampson vy. Bone, 4 Heisk. 
702; Brummett v. Scott, 4 Heisk. 319; 
Rainey v. Aydelotte, 4 Heisk. 122; 
Thomas v. Tankersly, 5 Coldw. 165; 
Smith v. Lee, 1 Coldw. 549; State v. 
Crutchfield, 3 Head 113; Bowman v. 
Bowman, 3 Head 47; Williams v. Don- 
nell, 2 Head 695; Tipton vy. Sanders, 2 
Head 690; Scott v. Price, 2 Head 532; 
Bullock v. Tipton, 2 Head 408; Egnew 
v. Cochrane, 2 Head 320; Goodman v. 
Tennessee Min. Co., 1 Head 172: Myse 
v. Lafferty, 1 Head 60: Creech v. 
Jones, 5 Sneed 631; Moore v. Mills, 5 
Sneed 461; Ballard v. Nelson, 5 Sneed 
217; Smith v. Jones, 3 Sneed 533; 
Blevins v. Crew, 8 Sneed 152; Fly 
v. East Tennessee College, 2 Sneed 
689; Woodfolk vy. Nall, 2 Sneed 674; 
Battle v. Rawles, 2 Sneed 576; Curle 
v. Barrel, 2 Sneed 63; Barnes v. Sel- 
lars, 2 Sneed 33; Sampson vy. Taylor, 
1 Sneed 600; Roach v. Boyd, 1 Sneed 
134; Parker v. Claiborne, 2 Swan 565; 
Chester v. Campbell, 1 Swan 513; Marr 
v. Chester, 1 Swan 416; Whitley v. 
Davis, 1 Swan 333; Pickens v. Reed, 1 
Swan 80; Conn v. Haislip, 1 Swan 31; 
Johnson vy. Lucas, 11 Humphr, 306; 
Williamson v. Throop, 11 Humphr. 
McKeown v. Cameron, 10 
570; Martin v. State, 10 
Hess v. Crawford, 8 
Dearing v. Cate, 8 
Humphr. 29; School Comrs. vy. State, 
7 Humphr. 113; Tymannus v. Wil- 
liams, 7 Humphr. 80, 46 AmD 69; Cof- 
fee v. Tucker, 7 Humphr. 49; Peck v. 
Eskin, 7 Humphr. 22; Donegan v. Tay- 
lor, 6 Humphr. 501; Caldwell v. Wat- 
son, 6 Humphr. 498; Lacy v. Ander- 
son, 6 Humphr. 495; Barnhart v. Neis- 
ler, 6 Humphr. 493; Knox v. Thomas, 
5 Humphr. 573; Patterson v. Mc- 
Cutchen, 5 Humphr. 322; Kennedy 
Wiggins, 5 Humphr. 125; Davis 
Williams, 5 Humphr. 42; Gardner 
Bright, 4 Humphr. 508; Chester 
Wood, 4 Humphr. 485; Crutchfield 
Hammock, 4 Humphr. 203; State 
Nashville University, 4 Humphr, 
Davis v. Broomfield, 3 Humphr, 
Harvey v. Jones, 3 Humphr. 
Chester v. Hubbard, 2 Humphr, 
Copeland v. Woods, 2 Humphr. 330: 
McConnell v. Madisonville, 2 Humphr. 
53; Graham v. Smith, 1 Humphr. 546; 
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Yerg. 304; Maury v. Lewis, 10 Yerg. 
115; Wilson v. Hudson, 8 Yerg. 398; 
Mitchell v. Nicholson, 8 Yerg. 194; 
Reese v. Crockett, 8 Yerg. 129; Irby 
v. McKissack, 8 Yerg. 42; Frazer v. 
Evans, 6 Yerg. 452; Pettyjohn y. 
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6 Yerg. 446; Bourland v. Tipton, 6 
Yerg. 438; Edwards v. Batts, 5 Yerg. 
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Vaughn v. Hatfield, 5 Yerg. 236; Mc- 
Gavock v. Shannon, 5 Yerg. 128; Por- 
ter v. Gordon, 5 Yerg. 100; Dunlap v. 
Smith, 4 Yerg. 509; Peeler v. Norris, 
4 Yerg. 331; Bugg -v. Norris, 4 Yerg. 
326; Rhodes v. Perkins, 4 Yerg. 170; 
Read v. Long, 4 Yerg. 68; Smith v. 
Rankin, 4 Yerg. 1, 26 AmD 213; Pil- 
low v. Shannon, 3 Yerg. 508; Tiptor 
v. Miller, 3 Yerg. 423; Craig v. Polk, 
3 Yerg. 248; Hogue v. Anderson, 3 
Yerg. 245; Armstrong v. Campbell, 3 
Yerg. 201, 24 AmD 556; Trousdale v. 
Campbell, 3~ Yerg. 160; Lowry x- 
Francis, 2 Yerg. 534; Blair v. Path- 
killer, 2 Yerg. 407; Malseley v. Ken- 
singer, 2 Yerg. 72; Davis v. Smith, 1 
Yerg. 496; Houston v. Pillow, 1 Yerg. 
481; Pinson v. Ivey, 1 Yerg. 296; Tal- 
bot v. McGavock, 1 Yerg. 262; Protfit 
v. Williams, 1 Yerg. 89; Garner v. 
Norris, 1 Yerg. 62; Williams v. Wil- 
son, Mart. & Y. 248: Hinton v. McGav- 
ock, Mart. & Y. 194; Den v. Cunning- 
ham, Mart. & Y. 67; Rogers v. Burton, 
Peck 108; Overton v. Campbell, 5 
Hayw. 165, 9 AmD 780; Brown v. Mc- 
Can, 5 Hayw. 124; McMillan v. Clax- 
ton, 4 Hayw. 274; Stubblefield v. 
Short, 4 Hayw. 265; Malone v. De Boe, 
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288; Childress v. Holland, 3 Hayw. 
274; Smith v.’Brooks, 3 Hayw. 248; 
White v. Crocket, 3 Hayw. 234; Win- 


chester v. Gleaves, 3 Hayw. 213; Shute 
v. Buchanon, 3 Hayw. 206; White v. 
Crocket, 3 Hayw. 183; Norris v. Gil- 
liam, 3 Hayw. 165; Gould v. Hoyle, 3 
Hayw. 100; Danforth v. Lowry, 3 
Hayw. 61; Blount v. Ramsey, Cooke 
489; Mayfield v. Seawall, Cooke 437; 
Anderson v. Weakley, Cooke 410; 
Baird vy. Trimble, Cooke 282; Leach 
v. Cooper, Cooke 249; Kendrick v. 
Dallum, Cooke 220, 1 Overt. 489; Wil- 
liams v. West Tennessee Register, 
Cooke 214; Cook v. Shute, Cooke 67; 
Anderson Vv. Gannon, Cooke 27; Phil. 
ip v. Robertson, 2 Overt. 399; Carter 
v. Ward, 2 Overt. 340; Wallen v. 
Campbell, 2 Overt. 320; Smith v. Bu- 
channon, 2 Overt. 305; Bickerstaff v. 
Hughlet, 2: Overt. 269; Murfree v. 
Logan, 2 Overt. 220; Ross vy. Brown, 
2 Overt. 210; Smith v. Kain, 2 Overt. 
196; Campbell v. Seahorn, 2 Overt. 
195; Shields v. Walker, 2 Overt. 114; 
Barnet v. Russel, 2 Overt. 10; Reid 
v. Dodson, 1 Overt. 396; Craddock v,. 
Stalcup, 1 Overt. 351; Dodson v. Cocke, 
1 Overt. 314, 3 AmD 767; Philips v. 
Erwin, 1 Overt. 235, 19 BF. Cas. No. 11,- 
093; Hoggat We McCrory, 1 Overt. 8; 
Sullivan v. Brown, 1 Overt. 6; Blake- 
more v. Chambles, 1 Overt. 3; Jones 
v. Snapp, 1 Tenn, Cas. 56, Thomps. 
Cas. 82; Christian v. Gernt, «Ch: 

64 SW 399; Gass v. Waterhouse, (CR. 
A.) 61 SW 450; State v. Cooper, (Ch. 
A.) 53 SW 391; Phillips v. Crabtree; 
(Ch. A.) 52 SW 487; Duffield vy. Spence, 
(Ch. A.) 51 SW 499; Elk Valley Coal, 
ete., Co. v. Douglass, (Ch. A.) 48 SW 
365; Cowan v. Hatcher, (Ch. A.) 48 
Sw 328; Riseden v. Harrison, (Ch. 
A.) 42 SW 884; Hitchcock y. South- 
ern, Jronaréte,, “Cos, A(Che“AP) 38S Ww 
588; Galloway v. Sanford, (Ch. A.) 
35 SW_ 776; La Follette Coal, etce., 
Co. v. East Tennessee Iron, etc., Co., 2 
Tenn. Ch. A. 668; Savage v. Bon Air 
Coal, ete., Co., 2 Tenn. Ch. A. 594; Pet- 
erson vy. Turney, 2 Tenn. Ch. A. 519. 

Tex.—See supra §§ 612-646. 


Utah.—Robinson y. Imperial Silver 
Min. Co., 5 Nev. 44; Alford yv. Dewin, 
1 Nev. 207. 


Vt.—Davis v. Moyles, 76 Vt. 25, 5€ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ry 


§§ 648-649] 


upon by the courts would serve no good purpose; 
in addition to all of which the decisions of a par- 


ticular state as to the matters in 


PUBLIC LANDS 


state. 
question are of 
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no general importance or interest outside of that 


7 


V. COLONIAL OR PROPRIETARY GRANTS 


[§ 649] In the early history of the country the 
various colonies were either royal or proprietary.’? 
In‘royal provinces the crown retained the right of 
soil and claimed and exercised the right of. granting 
lands,®? while in the proprietary governments the 
right of soil was vested in the proprietors,** who 


A 174; Victory v. Wells, 39 Vt. 488; 
Lord v. Bigelow, 8 Vt. 445. 
Va.—Armstrong v. Morrill, 14 Wall. 
(ULS.) 120, 20. L. ed. 765; Porterfield 
We) Clapk.2) £0 wei. S.). 76, lh diwed, 
185; Boardman v. Reed, 6 Pet. (U. S.) 
328, 8 L. ed. 415; Chinoweth v. Has- 
Kelis mee tay CO wm See Cay a peasy eden O43 
Stephens v. McCargo, 9 Wheat. (U. 5S.) 
502, 6 L. ed. 145; Nicholas v. Ander- 
son, 8 Wheat. (U. S.) 365, 5 L. ed. 637; 
Blunt v. Smith, 7 Wheat. (U. S.) 248, 
5 L. ed. 446;, Bouldin v. Massie, 7 
Wikheatm CUMS Etec we Onda teduE 4a: 
Simms v. Guthrie, 9 Cranch (U. S.) 19, 
3 L. ed. 642; Vowles v. Craig, 8 Cranch 
CU SS. siz 3L Li. ved 593s" “Green: v: 
itereoreranch WU. Ss) 229, oe ved. 
545; Fairfax v. Hunter, 7 Cranch (‘U. 
S.) 603, 3 Ie ed. 453; Taylor v. Brown, 
5 Cranch (U. S.) 234, 3 L. ed. 88; Jar- 
rett v. Halsey, 244 Fed. 392, 157 CCA 


18; Ewart v. Squire, 239 Fed. 34, 152 
CCA 84; Brown v. Charles, 85 Fed. 
172; Braxton y. Rich, 47 Fed. 178 [aff 


15S Wes) ol oad om Set 1 O06 moma. (ed. 
1022]; Jones v. Bache, 13 F. Cas. No. 
T4548) Wash. GC. (C 1995> Ritehietv- 
Woods, 20 F. Cas. No. 11,865, 1 Wash. 
C.C.11; Honaker Lumber Co. v. Kiser, 
134 Va. 50,113 SE 718; Merrit v. Bunt- 
ing, 107 Va. 174, 57 SE 567; Green v. 
Pennington, 105 Va. 801, 54 SE 877; 
Howdashell v. Krenning, 103 Va. 30, 
48 SE 491; Matney v. Ratliff, 96 Va. 
231, 31 SE. 512;' Harman v. Stearns, 
95 Va. 58, 27 SE 601; Randolph v. 
Longdale Iron Co., 84 Va. 457, 5 SE 
30; Carter v. Hagan, 75 Va. 557; Gar- 
rison v. Hall, 75 Va. 150; Trotter v. 
Newton, 30 Gratt. (71 Va.) 582; Cline 
VarCatron, 22 -Gratt.. (63 sVaw) 38; 
Matthews v. Burton, 17 Gratt. (58 
Va.) 312; Blankenpickler v. Anderson, 
NGiMeratteniba. Way noone Carter sive 
Ramey, 15 Gratt. (56 Va.) 346; Atkins 
v. Lewis, 14 Gratt. (55 Va.) 30; Clem- 
ents v. Kyles, 13 Gratt. (54 Va.) 468; 
Levasser v. Washburn, 11 Gratt. (52 
Va.) 572; McNeel v. Herold, 11 Gratt. 
(52 Va.) 309; French v. Bankhead, 11 
Gratt: (52 Va.) 136; Smith v. Chap- 
man, 10 Gratt. (51 Va.) 445; Harper 
v. Baugh, 9 Gratt. (50 Va.) 508; Wal- 
ton v. Hale, 9 Gratt. (50 Va.) 194; 
Shanks v. Lancaster, 5 Gratt. (46 Va.) 
110, 50 AmD 108; Hagan v. Wardens, 
3 Gratt. (44 Va.) 315; Goodwin v. Mc- 
Cluer, 3 Gratt. ( 44 Va.) 291; Overton 
v. Davisson, 1 Gratt. (42 Va.) 211, 42 
AmD 544; Tichanal v. Roe, 2 Rob. (41 
Va.) 288; Warwick v. Norvell, 1 Rob. 
(40 Va.) 308; Wilson v. Daggs, 8 Leigh 
(35 Va.) 681; Donnell v. King, 7 Leigh 
(34 Va.) 393; French v. Loyal Co., 5 
Leigh (32 Va.) 627; Cresap v. McLean, 
5 Leigh (32 Va.) 381; Hardman v. 
Boardman, 4 Leigh (31 Va.) 377; Lew- 
is v. Billips, 1 Leigh (28 Va.) 353; 
Jackson v. McGavock, 5 Rand. (26 Va.) 
509; McClung v. Hughes, 5 Rand. 
(26 Wa.) 458; Nichols _v. Covey, 4 
Rand. (25 Va.) 365; Whittington v. 
Christian, 2 Rand. (23 Va.) 353; Mor- 
rison v. Campbell, 2 Rand. (23 Va.) 
206; Lyne v. Jackson, 1 Rand. (22 Va.) 
114; Boyd v. Hamilton, 6 Munf. (20 
Va.) 459; Norvell v. Camm, 6 Munf. 
(20 Va.) 233, 8 AmD 742; Guerrant v. 
Bagby, 6 Munf. (20 Va.) 160; Hopkins 
v. Ward, 6 Munf. (20 Va.) 38; McClean 
v. Tomlinson, 5 Munf. (19 Va.) 220; 
Gooseman y. Martin, 4 Munf. (18 Va.) 
533; Norvell v. Camm, 2 Munf. (16 
Va.) 257; Ross v. Keewood, 2 Muntf. 
(16 Va.) 141;- Depew v. Howard, 1 
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proper.*# 


Munf. (15 Va.) 293; Hunter v. Fair- 
fax, 1 Munf. (15 Va.) 218; Alexander 
v. Greenup, 1 Mung) (15 Vaijri347"4 
AmD 541; Lassly v. Fontaine, 4 Hen. 
& M. (14 Va.) 146, 4 AmD 510; Preston 
Vin darvey, 2 ten. | & MMi) G2. Via.) 55) 
Miller v. Page, 6 Call (10 Va.) 28; 
Staples v. Webster, 5 Call (9 Va.) 261; 
Johnson y. Pendleton, 5 Call (9 Va.) 
128; Marshall v. Clark, 4 Call (8 Va.) 
268; White v. Jones, 4 Call (8 Va.) 
253, 2 AmD 564; Hamilton v. Maze, 
4 Call (8 Va.) 196; Harvey v. Pres- 
ton, 3 Call (7 Va.) 495; Stever v. 
Gillis, 3 Call (7 Va.) 417; Johnson v. 
Brown, 3 Call (7 Va.) 259; Currie v. 
Martin, 3 Call (7 Va.) 28; Field v. 
Culbreath, 2°Call (6 °Va.) 547; Ste- 
phens v. Cobun, 2 Call (6 Va.) 440; 
Walcott v. Swan, 2 Call ( 6 Va.) 298, 
4 Call- (8 Va.) 462; Hunter vy. Hall) 1 
Call (5 Va.) 206; Fairfax v. Stephen, 
1 Va. Casi (3: Va:)-3> Curry v., Burns, 
2 Wash. (2 Va.) 121; Johnson v. Buf- 
fington, 2 Wash. (2 Va.) 116; Burn- 
sides v. Reid, 2 Wash. (2 Va.) 43; 
Jones v. Williams, 1 Wash. (1 Va.) 
230; Reynolds v. Waller, 1 Wash. (1 
Va.) 164; Legan v. Stevens, Jeff. 30; 
Wilson v. Rucker, Wythe 296; Burn- 
sides v. Reid, Wythe 150; Mace v. 
Hamilton, Wythe 51. 

Wash.—See supra § 647. 

W. Va.—Ewart v. Squire, 239 Fed. 
34, 152 CCA $4; King v. Hatfield, 130 
Fed. 564; Starr v. Sampselie, 55 W. 
Va. 44, 47 SE 255; Cecil v. Clark, 44 
W. Va. 659, 30 SE 216; Stockton v. 
Morris, 39 W. Va. 432, 19 SE 531; Jar- 
rett v. Stevens, 36 W. Va. 445, 15 SE 
177; Bowers vy. Dickinson, 30 W. Va. 
709, 6 SE 335; Waggener v. Wolf, 28 
W. Va. 820, 1 SE 25; Bryan v. Willard, 
21 W. Va. 65; Patrick v. Dryden, 10 
W. Va. 387. 

Wis.—State v. Public Land, 61 Wis. 
274, 20 NW 915; State v. Timme, 60 
Wis. 344, 18 NW 837; State v. Collins, 
5 Wis. 339. 

Wyo.—Baker v. Brown, 11 Wyo. 198, 
74 P 94; State v. State Land Comrs., 
10 Wyo. 4138, 69 P 562; Cooper v. Mc- 
Cormick, 10 Wyo. 379, 69 P 301; State 
v. State Land Comrs., 7 Wyo. 478, 53 
Pages 

81. See cases infra notes 82-84. 

82. Montgomery v. Doe, 21 Miss. 
161. See also In re Proprietary 
Claims, 10 HazReg (Pa.) 113. 

837 (Connwyv).Penn:, 6 Ee Cash No: 
3,104, Pet. C. C. 496 [rev on other 
grounds 5 Wheat. 424, 5 L. ed. 125]; 
Montgomery v. Doe, 21 Miss. 161. 

84. Conn y. Penn, 6 F. Cas. No, 
3104 Pet. <C> -6. 496 [rev on. other 
grounds 5 Wheat. 424, 5 L. ed. 125]; 
Southampton vy. Mecox Bay Oyster 
Co., 116 N. Y. 1, 22 NE 387. See Hurst 
Vv. Wurnell, 12° ch. Cas. (No.6, 92%, 
Wash. C. C. 262. 

[a] Right of proprietor to estab- 
lish rules for issuing grants see 
Countz v. Geiger, 1 Call (5 Va.) 190; 


Picket v. Dowdall, 2 Wash. (2 Va.) 
106. 
85. U.S.—Harcourt v. Gaillard, 12 


Wheat. 2523) 16> I.veds T1630 Crain v: 
Radford, 3 Wheat. 594, 4 L. ed. 467; 
Taylor v. Brown, 5 Cranch 234, 3 L. 
ed. 88; Baeder v. Jennings, 40 Fed. 
199 [app dism 154 U. S. 506 mem, 
14 SCt 1156 mem, 38 L. ed. 1075 mem]; 
Hurst.v..Durnell,,12 KaCas, No. 6,927, 
1 Wash. C. C. 262. 

Litt. Sel. 


Ky.—Craig v. Preston, 
Cas. 138. 


had power to dispose of the soil as they might think 
Colonial and proprietary grants abound- 
ed in the early history of the country, but matters 
relating to the mode of making, requisites, and va- 
hdity of such grants,’> the records and evidence 
thereof,*® the forfeiture, vacation, and annulment 


Me.—Clancey v. Houdlette, 39 Me. 
451; Machias v. Whitney, 16 Me. 343; 
Hill v. Dyer, 3 Me. 441. 

Md.—Wilson v. Inloes, 6 Gill 121; 
Atty.-Gen. v. Snowden, 1 Harr. & J. 
832; Norwood v. Atty.-Gen., 2 Harr. 
& M. 201; Potter v. Purnell, 1 Harr. 
& M. 208; Stone v. Boreman, 1 Harr. 


& M. 1 

Mass.—Baker v. Fales, 16 Mass. 
488; Kennebec Purchase y. Call, 1 
Mass. 483. 

Miss.—Warren County v. Catchings, 
94 Miss. 18, 46 S 709. 

N. H.—Bellows v. Copp, 20 N. H. 
492; Atkinson v. Bemis, 11 N. H. 44; 
Cornish v. Kenrick, Smith 270. 

N. J.—Jennings v. Burnham, 56 N. 
J. L. 289, 28 A 1048; Estell v. Bricks- 
burg. Land, ete., Co. 85.N. J. 1. 235% 
Arnold v. Mundy, 6N. J. L. 1,10 AmD 
356; General Proprietors Eastern Div. 
of New Jersey v. Force, 72 N. J. Eq. 
56, 68 A 914. 

N. Y.—Robin v. Ackerly, 91 N. Y. 
98 [aff 24 Hun 499]; Peo. v. Trinity 
Church,\.22> Nay. 44. .Peon vie Wem 
Rensselaer, 9 N. Y. 291; Oyster Bay 
v. Stehli, 169 App. Div. 257, 154 NYS 
849 [aff 221 N. Y. 515 mem, 116 NE 
1079 mem]; Atkinson v. Bowman, 42 
Hun 404, 5 NYSt 46; Peo. v. Scher- 
merhorn, 19 Barb. 540; Peo. v. Clarke, 
10 Barb. 120 [aff 9 N. Y. 349]; Peo. 
vy. Livingston, 8 Barb. 253; Jackson 
v. Joy, 9 Johns. 102; Jackson v. Lep- 
per, 3 Johns. 12; Bogardus y. Trinity 
Church, 4 Sandf. Ch. 633. 

Pa.—Thomas v. Stigers, 39 Pa. 486; 
Troutman v. May, 33 Pa. 455; Stigers 
Vo “Thomas,. 23) *Pac0367>>Thomasten. 
Stigers, 5 Pa. 480; Cleavinger v. 
Reimar, 3 Watts & S. 486;. Hubley v. 


Vanhorne, 7 Serg. & R. 185; White 
v. Kyle, 6 Serg. & R. 107; Graham v. 
Moore, 4 Serg. & R. 467; White v. 


Kyle, 5 Binn. 162; Elliott v. Bonnet, © 
3 Yeates 287; 


Todd v. Ockerman, 1 
Yeates 295. 


res C.—Moore v. McClure, 4 S. C. L. 
Vt.—Capen v. Sheldon, 78 Vt. 39, 61 
A 864; Johnson v. Bayley, 15 Vt. 595; 
Sumner v. Conant, 10 Vt. 9; Paine v. 

Smead, 1 D. Chipm. 56. 
4 Call (8 


Va.—Hamilton v. Maze, 
Va.) 196; Hite v. Fairfax, 4 Call (8 
Va.) 42; In re Loyal, etc., Cos., 4 
Call (8 Va.) 21; Countz v. Geiger, 1 
Call (5 Va.) 190; Picket v. Dowdall, 2 
Wash. (2 Va.) 106. 

86. U. S.—Conn v. Penn, 6 F. Cas. 
No. 3,104, Pet. C. C. 496 [rev on other 
grounds 5 Wheat. 424, 5 L. ed. 125]. 

La.—Murdock vy. Gurley, 5 Rob. 467. 

Md.—Carroll v. Norwood, 5 Harr. 
& J. 155; Mundell v. Clarklee, 3 Harr. 
& J. 4€2; Carroll v. Norwood, 4 Harr. 
& M. 287. 

Mass.—Boston v. Richardson, 
Mass. 351; 
538. 

N. J.—Jennings v. Burnham, 56 N. 
J. L. 289, 28 A 1048; General Pro- 
prietors Eastern Div. of New Jersey 
v. Force, 72 N. J. Eq. 56, 68 A 914. 

N. Y.—Harway Impr. Co. v. Par- 
tridge, 203 App. Div. 174, 197 NYS 
166 [aff 236 N. Y. 563 mem, 142 NE 
285 mem]; Haselo v. State, 187 App. 
Div. 804, 175 NYS 850; Sandiford v. 
Hempstead, 97 App. Div. 163, 90 NYS 
76 [aff 186 N. Y. 554 mem, 79 NE 1115 
mem (rearg den 186 N. Y. 587 mem, 
79 NE 1116 mem)J]; Mackinnon vy. 


105 
Pitts v. Temple, 2 Mass. 
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of such grants or rights acquired thereunder,’? and 
other matters connected with the acquisition of lands 
from the crown or from proprietors or colonial goy- 
ernments®® have long since become of no practical 
At the present time the only questions 
with reference to such grants which can have any 
live interests are those relating to their construction 


importance. 


PUBLIC LANDS 


and effect, as to which it is deemed sufficient to 


VI. 


[§ 650] A. Land Grant Systems—1. Spanish Sys- 
The object of Spain, as of all the Kuropean 
powers making settlements in America, was to de- 
rive strength and revenue from her colonies, and to 
accomplish this grants of lands to individuals be- 
The immense territories held 


tem. 


came indispensable.°3 


Barnes, 66 Barb. 91; McKineron v. 
Bliss, 31 Barb. 180 [aff 21 N. Y. 206]; 
Hooper v. New York, 96 Misc. 47, 160 


BS 14. 
2 Binn. 55. 
ve —Doe v. Lawrence, 1 D. Chipm. 
103; Stedman vy. Putney, N. Chipm. 


tra. —Darby v. Stringer, Jeff. 10. 

See State v. Venice of America 
Land Co,, 160 Mich. 680, 125 NW 770 
(evidence held not to show grant 
from British crown). 

87. U. S.—Paxton v. Griswold, 122 
U.S. 441, 7 SCt 1216, 30 L. ed. 1143. 

Md.—Garretson v. Cole, 1 Harr. & 
J. (Md.) 370; Atty.-Gen. v. Snowden, 
1 Harr. & J. 332; Dulany v. Jenings, 
1 Harr. & M. 92; Seward v. Hicks, 1 
Harr. & M. 22. 

Mass.—Cushing y¥. Hacket, 10 Mass. 
164, 11 Mass. 202. 
ost H.—Bellows v. Copp, 20 N. H. 

N. Y.—De Lancey vy. Piepgras, 138 
N. Y. 26, 33 NE 822; Southampton v. 
Mecox Bay Oyster Co., 116 N. Y. 1, 
22 NE 387; Peo. v. Trinity Church, 
22 N. Y. 44; Sandiford v. Hempstead, 
97 App. Div. 163, 90 NYS 76 [aff 186 
N. YY. 554 mem, 79 NE 1115 mem 
(rearg den 186 N. Y. 587 mem, 79 NH 
1116 mem)]; Peo. v. Clarke, 10 Barb. 
120 [aff 9 N. Y. 349]; Peo. v. Liv- 
ingston, 8 Barb. 253. 

Pa,—Lineweaver v. Crawford, 26 
Pa. 417; Wilhelm v. Shoop, 6 Pa. 21; 
Burns v. Swift, 2 Serg. & R. 436; 
Mitchell v. Mitchell, 4 Binn. 180; Bell 
v. Levers, 4 Dall. 210, 1 L. ed. 804. 

Va.—Norvell v. Camm, 2: Munf. (16 
Va.) 257; Hunter v. Fairfax, 1 Munf. 
(15 Va.) 218; Hamilton v. Maze, 4 
Call (8 Va.) 196; In re Loyal, etc., 
Cos, 40Call (8. Via.) 9 245) Curry. Vv: 
Burns, 2 Wash. (2 Va.) 121; Picket 
v. Dowdall, 2 Wash. (2 Va.) 106. 

88. See cases infra this note. 

fa] Accounting and recovery of 
equitable title to lands.—Hastern Div. 
of New Jersey Gen. Proprietors v. 
Force, 72 N. J. Eq. 56, 68 A 914. 

{[b] Authority to decide dispute as 
to title see Smith v. Meacham, 1 D. 
Chipm, (Vt.) 424. 

{c] Use and disposal of lands by 
municipalities see McConnell v. Lex- 
ington, 12 Wheat. (U. S.) 582, 6 L. 
ed. 735; Hadley v. Hadley Mfg. Co., 
4 Gray (Mass.) 140; North Hemp- 
stead v. Stern, 86 Misc. 520, 148 NYS 
840 [aff 170 App. Div. 920 mem, 154 
NS.1 147 mem Catt -2204N. YY, 1629 
mem, 115 NE 1052)]; West End Dev. 
Co. v. Thomas, 92 S. C. 229, 75 SE 450. 

[d] Leases of crown lands see 
Vermont v. Society for Propagation 
of Gospel, 28 F. Cas. No. 16,919, 
Paine 652; Bogardus v. ‘Trinity 
Church, 4 Sandf. Ch. (N. Y.) 369. 

[e] Jurisdiction of claims by sur- 
veys see Hamilton v. Maze, 4 Call (8 
WV.ae)) 9 65 


89. See Deeds §§ 195-480. 

90. See supra §§ 499-504. 

91. See supra §§ 591, 592. 

92. U. S.—Morris v. U. S., 174 U. 
S- 196, 19° S@t-*649,- 43° sa: ed. 946; 


Lowndes v. Huntington, 153 U. S. 1, 
14 SCt 758, 38 L. ed. ae {aff 40 Fed. 


625]; Pawlet v. Clark, 9 Cranch 292, 
3 -L. ed. 735; Wairfax v. Hunter, q 
Cranch 603, 3 L. ed. 453; Lodge v. 


Lee, 6 Cranch 237, 3 L. ed. 210; Conn 
v. Penn, 6 F. Cas. No. 3,104, Pet. C. C. 
496 [rev on other grounds 5 Wheat. 
425, 5 L. ed.,125]; Hurst v. Durnell, 
12 B Caisit Now06, 927, /laiwasnd Cacc, 
262; Penn v. Groff, 19 F. Cas. No. 
10,932, °8 Wash. Cs Co93903 Penn: rv. 
Klyne, 19 EF. Cas. No. 10,935, 4 Dall. 
402 .Petx CrGs 497, dawash, CxLCIi2Z07. 

Ala.—Hagan v. Campbell, 8 Port. 
9, 33 AmD 267. 

Conn.—Church v. Meeker, 34 Conn. 
421; Wast Haven v. Heminway, 7 
Conn. 186. 

Me.—Lazell v. Boardman, 103 Me. 
292, 69 A 97, 13 AnnCas 673; Proctor 
v. Maine Cent. R. Co., 96 Me. 458, 52 A 
ae Clancey v. Houdlette, 39 Me. 

Md.—Howard v. Moale, 2 Harr. & 
J. 249; Tolson v. Lanham, 2 Harr. & 
ry 174; Garretson v. Cole, 2 Harr. & 

Mass.—Litchfield v. Scituate, 136 
Mass. 

Miss.—Montgomery. vi Doe, 21 
Miss. 161; Vick v. Peck, 5 Miss. 407. 

N. H.—Bellows v. Copp, 20 N. H. 
492; Woeds v. Banks, 14 N. H. 101; 
Cilley vy. Cayford, Smith 150. 

N. J.—McGrath v. Norcross, 78 N. 
J. Eq. 120, 79 A-85 [aff 82 N. J. Eq. 
SGT od AS 1069]; Atty.-Gen. v. Dela- 
ware, ete., R. Co., 27 N. J. Eq. 631. 

N. Y.-—Peo. v. Starke-Belknap, 247 
N. Y. 457, 160 NE 913; Peo. v. Travis, 
223 N. Y. 150, 119 NE 437; Appleton 
v. New York, 219 N. Y. 150, 114 NE 
73, 7 ALR 629; Danes vy. State, 219 
ING eo, (Oly el DAM ND ACOs UD tire var Wo 
Oyster Bay, 209 N. Y. 1, 102 NE 585; 
Babylon v. Darling, 207 N. Y. 651, 100 
NE 727; Lewis Blue Point Oyster 
Cultivation Co. v. Briggs, 198 N. Y. 
287, 91 NE 846, 34 LRANS 1084, 19 
AnnCas 694; In re New York, 168 
Neh Yael ose 61 NE 158, 56 LRA’ 500; 
Hinckel v. Stevens, 165 N. Y. 171, 58 
NE 879; Peo. v. Jessup, TOOUNE Yi. 249, 
54 NE 682: Lawrence v. Hempstead, 
Lop. N.Y: 297, 49 NE 868; East Hamp- 
ton v. Vail, 151 N. Y. 463, 45 NE 1030; 
De Lancey v. Piepgras, 138 N. Y. 26, 
33 NE 822; Southampton v. Mecox 
Bay Ovster, Co. 116 CN. pY. -Lvae Np 
387; New York v. Hart, 95 N. Y. 443; 
Stehli v. Oyster Bay, 208 App. Div. 
728, 202 NYS 842; Harway Impr. Co. 
Vv. Partridge, 203° App. Div. 174, 197 
NYS 166 [aff 236 N. Y. 563 mem, 142 
NE 285 mem]; _ Starke- -Belknap Vv. 
New York Cent. R. Co., 197 App. Div. 
249, 188 NYS 820; West Virginia 
Pulp, etc., Co. v. Peck, 189 App. Div. 
286. 190 App. Div. 891, 178 NYS 663 
[aff 104 Misc. 172, 171 NYS 1065]; 
Smith v. Bartlett, 185 App. Div. 629, 
173 NYS 537; Oyster Bay v. Stehli, 
169 App. Div. 257, 154 NYS 849 [aff 
221 N. Y. 515 mem, 116 NE 1079 
mem]; Grace v. North Hempstead, 
166 App. Div. 844, 152 NYS 122 [aff 
220 N. Y. 628 mem, 115 NE 1040 mem]; 


496; 


bf 
{ 2 Sal 
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state that the general rules governing these matters 
are practically the same as those relating to ordinary 
conveyances,®® and grants by the United States®°® 
or the various states,°! and to refer in the note to 
a number of illustrative cases in which the con- 
struction or effect of colonial or proprietary grants 
has been passed upon.°? 


SPANISH, FRENCH, MEXICAN, COLUMBIAN, AND HAWAIIAN GRANTS 


by Spain, afférding an almost inexhaustible fund of 
lands claimed by the crown,?* could scarcely fail to 
produce large grants to favorites, as well as a regu- 
lar system for inviting population into her colonies.®® 
Ordinances and edicts that had the force of laws 
were promulgated,®® which included authority to 


Matter of West Farms Road, 161 App. 
Div. 530, 146 NYS 600 [aff 212 N. Y. 
325, 106 NE 102]; Whitehall Water 
Power Co. v. Atlantic, etc., - 160 
APR: Div. 208, 145 NYS 567 [aff 221 
N. 42,116 NE 864]; Lewis v. Utica, 
159 ees Div. 160, 145 NYS 346 faft 
217 N. Y. 162, 111 NE 468]; Johnson 
v. State, 151 "ADD. Div. 361, es ah 
Champlain Stone, etc., v. 
State, 142 App. Div. 94, 127 n¥s" 131 
{aff 66 Misc. 434, 123 NYS 546, and 
aff 205 N. Y. 539 mem, 98 NE 1100 
mem]; Seneca Nation of Indians v. 
Appleby, 127 App. Div. 770, 112 NYS 
177 [rev on other grounds 196 N. Y. 
818, 89 NE 835]; North Hampstead 
v. Eldridge, 111 App. Div. 789, 98 NYS 
157: Sandiford v. Hempstead, 97 App. 
Div. 163, 90 NYS 76 [aff 186 N. Y. 554 
mem, 79 NE 1115 mem (rearg den 186 
N. Y. 587 mem, 79 NE 1116 mem)]; 
Baird v. Campbell, 67 App. Div. 104, 73 
NYS 617 [aff 177 N. Y. 539 mem, 69 NE 
1120 mem]; Peo. v. Schermerhorn, 19 
Barb. 540; Peo. v. Livingston, 8 Barb. 
253; North Hempstead v. Stern, 86 
Mise. 520, 148 NYS 840 [aff 170 App. 
Div. 920 mem, 154 NYS 1147 mem (aff 
220 N. Y. 629 mem, 115 NE 1052 
mem)]; Johnson v. State, 62 Misc. 15, 
116 NYS 253; Southold v. Parks, 41 
Misc. 456, 84 NYS 1078 [aff 97 App. 
Div. 686 mem, 90 NYS 1116 mem (aff 
183° Nw Y. bls , mem, 76 NE Eee 
mem)]; Beers v. Hotchkiss, 238 NYS 
463; Jackson v. Murray, Anth. N. P. 
143 [rev on other grounds 7 Johns. 
5]; Van Gordon v. Jackson, 5 Johns. 
440; Nicoll v. Huntington, 1 Johns. 
Ch. 166; Bogardus v. Trinity Church, 
4 Sandf. Ch. 369. 

N. C.—Tolson v. Mainor, 85 N. & 


235. 
Pa.—Ross v. Cutshall, 1 Binn. 399; 
Weiser v. Moody, 2 Yeates 12% 
Vt.—Capen v. Sheldon, 78 Vt. 39, 61 
A 864; Sumner v. Conant, 10 Vt. 9. 


Va.——Cline v. Catron, 22 Gratt. (63 — 


Va.) 378; Marshall v. Clark, 4 Cali 
(8 Met 8. 

S. v. i 8 Pet. (U..S.) 
At 8 im ed. 100 


94. GS (Says Clarke, supra. 

{a] Territory in North America 
acquired by Spain by discovery or 
conquest vested in the crown.—Apala- 
chicola Land, etc., Co. v. McRae,: 86 
Fla. 393, 98 S 505. 

[b] In Porto Rico, in 1778, in a 
general sense the king of Spain did 
not concede that at least the ordinary 
farmer or vassal in Porto Rico had 
any title to the land he was occupy- 
ing, but that the fee was still in the 
crown. Mercelis v. Grahame, 5 Porto 
Bilse Fed. 492. 

U. S. v. Clarke, 8 Pet. (U. S.) 
436° 3 L. ed. 1001. 

96. Apalachicola Land, etc., Co. v. 
McRae, 86 Fla. 393, 98 S 505. 

[a] In Porto Rico concessions to, 
and sales of, public lands were ef- 
fected in accordance with the provi- 
sions of duly enacted laws or were 
authorized by orders emanating from 
the crown. Peo. v. San Juan, 19 Por- 
to Rico 625. 
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designated officials to make or eonfirm cessions of 
land.°* The viceroys in New Spain and Peru, who 
were also governors, possessed almost unlimited pow- 
ers on this and other subjects;°* and in distant proy- 
inces, or where the sea intervened, the right of giv- 
ing title to lands was vested in their governors, 
with the advice of the king’s fiscal ministers and of 
the lieutenant-general, where he might be stationed. 
No public restraint appears to have been imposed 
on the exercise of this power;! but the officer and 
his conduct were of course under the supervision 
and control of the king and his ministers,? and espe- 
cially of his council of the Indies. In 1735 this 
power was withdrawn from the provincial officers,* 
but was restored to them by the royal order Octo- 
ber 15, 1754, which conferred the power in general 
terms without any limitation on the quantity or on 
the consideration which might move to the grant.® 
Among the earliest laws for the government of Amer- 
ica is an order that the viceroys of Peru and Mexico 
“srant such rewards, favors and compensation as 
to them may seem fit.”6 And a subsequent order, 
after directing extensive dispositions of territory, 
adds, “all the remaining land may be reserved to us, 
clear of any incumbrance, for the purpose of being 
given as rewards, or disposed of according to our 
pleasure.”? There was also a law to the‘effect that 
‘St is our pleasure that services be remunerated 
where they shall have been performed, and in no 
other place or province of the Indies.”® It would 
seem that these remunerations, if in land, would be 
made by the governor, when empowered to grant 
them, provided no other officer was designated. By 
the Spanish law in force in 1788 lands were dis- 
tributed to those intending to settle, and, after the 
settlers had lived and labored in their settlements 
for the space of four years, they were empowered 
to sell the lands, or dispose of them by will; but 
confirmation by the audiencia, or the governor, if 
recourse to the audiencia was impracticable, after 
the four years had elapsed, was required to com- 
plete the legal title.1° A royal order was issued on 
January 4, 1813, which recited that the general 
cortes had decreed as follows: “Considering that the 
conversion of public lands into private property is 
one of the measures which the welfare.of the people, 
as well as the advancement of agriculture and in- 
dustry, most imperiously demands; and desiring, 
at the same time, that this class of lands should 
serve as an aid to the public necessities, a reward to 
the deserving defenders of the country, and a sup- 
port to the citizens who are not proprietors, the gen- 
eral and extraordinary Cortes do decree: All the 
uncultivated or public lands, and those of the cor- 
poration of cities, with the timber thereon or with- 
out it, both in the peninsular and adjacent islands, 


97. Apalachicola Land, etc., Co. v. 6 Uses. 
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as well as in the ultra marine provinces, except the 
commons necessary for the towns, shall be made pri- 
vate property. In whatever manner these lands be 
distributed, it shall be in full property.”11 This or- 
der was transmitted to the captain general of the 
Island of Cuba; but seems to have been repealed on 
August 22, 1814.12, There was no limitation in the 
royal orders restricting the powers of the governors 
to a league square in grants.?3 

The decree of the Spanish cortes of January, 1813, 
established a system of disposing of the crown land 
as follows:1# After providing for the reduction of 
the public lands to private ownership in the way and 
with the qualifications stated,!® the act declared that 
half of the vacant and crown lands of the monarchy 
should be reserved as a security for the payment of 
the national debt, and of those to whom the nation 
was indebted and who were inhabitants of villages 
to which the lands were adjacent,1* and provision 
was made for the distribution of such lands to the 
public creditors belonging to such villages,!7 and 
also for distribution among the officers and soldiers 
of the army,'® and it was then provided that the lo- 
cation of these tracts should be made by a board of 
magistrates of the villages to which the lands were 
adjacent,+® and the proceedings were afterward to 
be sent to the provincial deputation for approval.?° 
The law then provided for grants of the residue of 
the vacant or crown lands to every inhabitant of 
the villages who should ask for them for the pur- 
pose of cultivation and had no lands of his own.? 
The patents were to be made by a board of magis- 
trates free of charge,?* and the provincial delega- 
tion was to approve of them.?2 This law may be very 
properly referred to as the foundation and source of 
many titles to the public lands in the Mexican gov- 
ernment, and also of titles in the province or ter- 
ritory of California, if any were derived under it 
during the authority of the Spanish government.?* 
Grants under this law were'to be made to the ered- 
itors, officers, and soldiers of the old government,?® 
which were called rewards for patriotism and were 
not to be extended to individuals other than those 
who might serve or who had served in the war then 
existing,?® or in quelling disturbances in some of the 
provinces beyond the sea.?*7_ Individuals who were 
not military men, who had served in their districts 
or had contributed in any other way in this war or 
in the disturbances in America, or who were injured 
or crippled or disabled in battle were included in 
the grants to be made.” 

[§ 651] 2. Mexican System—a. In General. The 
Mexican congress, after the country had thrown off 
the government of Spain and had erected a new and 
independent government in its place, representing 
the sovereign power of the nation, passed the law of 


11. U. S. v. Clarke, 8 Pet, (U. 'S.) 
436, 8 L. ed. 1001. 
12. 


fficers authorized to make grants 8 U. S.‘v. Clarke, supra. U. S. v. Clarke, supra. 
aacrat see infra § 661. 9. U.S. v. Clarke, supra. 13. U.S. v. Clarke, supra. 
98. U.S. v. Clarke, 8 Pet. (U. S.) 10. Chaves v. U. S., 168 U. 8S. 177, 14 U.S. v. Vallejo, 1 Black (U. 
436, 8 L. ed. 1001. 18 SCt 72, 42 L. ed. 426. S$.) 541, 17 Bedi 232.) | 
99. U. S. v. Clarke, supra. {a] An opinion expressed by a 15. U.S. v. Vallejo, supra. 
ion UieShiv. Clarke, supra. Spanish governor, in answer to a let- 16. U.S. v. Vallejo, supra. 
2. U.S. v. Clarke, supra. ter of the alcalde referring to him a 17. U.S. v. Vallejo, supra. 
{a] The crown could exercise its| matter of conflicting claims under 18. U.S. v. Vallejo, supra, 
own discretion with reference to its| grants of previous governors, was a 19. U.S. v. Vallejo, supra, 
possessions although the civil law} mere ex parte opinion, not constitut- 20. U.S. v. Vallejo, supra. 
‘was the recognized jurisprudence of | ing a decision in a judicial proceed- 21. U.S. v. Vallejo, supra, 
Spain, and its rules were generally | ing, it appearing that the parties in 225, 1: S. y. Vallejo, supra. 
observed. Apalachicola Land, etc.,| interest had no notice thereof, and 235. U; S. v. Vallejo, supra. 
Co. v. McRae, 86 Fla. 3938, 98 S 505. that the governor expressly _ dis- 24. U.S. v. Vallejo, supra, 
3. U. S. v. Clarke, 8 Pet. (U. S.) | claimed any authority to adjudicate 25. U.S. v. Vallejo, supra. 
436, 8 L. ed. 1001. or review the acts of his predecessors. CT OF, S. v. Vallejo, supra. 
4, U.S. v. Clarke, supra. Chaves v. U. S., 168 U. S. 177, 18 SCt eed OF S. v. Vallejo, supra. 
5. U.S. v. Clarke, supra. 72, 42 L. ed. 426. 28. U.S. v. Vallejo, supra. 
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1824, providing for the grant and colonization of 
the public lands.?® This law provided that the lands 
of the nation which were not the property of any 
individual, corporation, or town were the subject of 
the law and might be colonized;?° and for this pur- 
pose the congress of the states should, with the least 
delay, enact laws and regulations for colonizing with- 
in their respective boundaries, conforming in all 
respects to the constitutive act, the general consti- 
tution, and the rules established by the law of 1824.34 
The law then prohibited the colonization of any land 
within twenty leagues bordering on any foreign na- 
tion,*” or within ten leagues of the sea coast,?* with- 
out the consent of the supreme government,** and 
further provided that in the distribution of the lands 
preference was to be given to Mexican citizens,*® that 
no person should be allowed to obtain a grant of 
more than eleven leagues,?® and that no person who 
might obtain a grant under the law should retain it 
‘if he resided out of the limits of the republic.** 
It was then further provided that the executive 
should proceed in conformity with the principles es- 
tablished by the law of 1824 to the colonization of 
the territories of the republic. The supreme execu- 
tive government, acting under the foregoing provi- 
sion, on November 21, 1828, established regulations 
for the granting and colonization of the public lands 
in the territories, and among others, in California.®® 
These regulations provided that the governors or 
political chiefs of the territories were authorized to 
grant vacant lands within their respective terri- 
tories,*® to either Mexicans or foreigners,4! who 
might petition for them with the object of cultiva- 
tion or settlement,*? and that such grants should be 
made according to the laws of the general congress 
of August 18, 1824, and under their qualifications.** 
The regulations then set out a series of preliminary 
proceedings, specially enjoined for the purpose of 
ascertaining the fitness of the petitioner to receive 
a grant, and also of ascertaining if the land asked 
for might be granted without prejudice to the pub- 
lic or individuals.44 It was required that every per- 
son soliciting land should address to the governor a 
petition expressing his name, country, and religion, 
and describing as definitely as possible by means of 
a map the land asked for,*® that the governor should 
proceed to obtain the necessary information, wheth- 
er the petition contained the proper conditions re- 


2On MUS. 
S:) 541, 17 L. ed. 232; State v. Pala- 
cios, (Tex. Civ. A.) 150 SW 229. 
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quired by the law of August 18, 1824, both as re- 
garded the land and the petitioner, in order that 
the application might be at once attended to,*® or 
if it be preferred, that the municipal authority might 
be consulted whether there was any objection to 
the making of the grant;47 that this being done 
the governor would accede or not to such petition in 
conformity to the laws on the subject;+® but that if 
the grant was made it must be in strict conformity 
with the laws on the subject,*® and especially with 
reference to the law of 1824;°° that the grants made 
to individuals or families should not bee definitively 
valid without the previous consent of the depart- 
mental assembly;°+ and that the definitive grant 
asked for being made, a patent signed by the gov- 
ernor should be given to serve as a title to the party 
interested,°? wherein it must be stated that the 
grant was made in exact conformity with the pro- 
visions of the law, in virtue of which possession 
should be given.®? It was further provided that a 
record should be made of all petitions and grants in 
a book kept for that purpose with maps or plats 
of the land granted,°* and a cireumstantial report 
should be forwarded quarterly to the supreme gov- 
ernment.°®> And there were many other stringent 
provisions and conditions imposed,?® the system thus 
established: furnishing the highest evidence of the 
extreme interest the Mexican government took in 
guarding against impositions and frauds by or upon 
the political chiefs in the execution of the law.** 
These were the only laws of the Mexican congress 
passed. on the subject of granting the publie lands 
with the exception of those relating to the missions 
and towns.°® While the Mexican constitution of 
1824 was in foree,®® and after the passage of the 
national colonization law of August 18, 1824, the 
states of the Mexican confederation possessed the 
property in the soil, and had alone the power, by 
direct agency, of appropriating lands to individu- 
als,°° but from and after the adoption of the con- 
stitution of 1836 no power to grant lands was vest- 
ed in the separate states.°t 

[§ 652] b. Pueblo or Town Lands. By the laws of 
Mexico which prevailed in California at the date of 
the conquest, pueblos or towns, when once estab- 
lished and officially recognized, were entitled, for 
their benefit and the benefit of their inhabitants, to 
the use of lands, embracing the site of such pueblos 


U. S. v. Cam-] ment to inquire particularly into the 


subject.” U.S. v. Vallejo, supra. 
591. Gamoul var Wi Suy ilu ee cae 


30. U. S. v. Vallejo, 1 Black .(U. 49. U. S. v. Vallejo, 1 Black (U. | 18 SCt 855, 43 L. ed. 163 [foll Perrin 
S.) 541, 17 L. ed. 232 Sey SAdehve Masa edu oe 2) v. U. S., 171 U. S. 292, 18 SCt 861, 43 
colle Phe Shani Vallejo, supra, 50. U.S. v. Vallejo, supra. L, ed. 169]. ‘ f 
32. U.S. v. Vallejo, supra. 51. U.S. v. Vallejo, supra. 60. Republic v. Thorn, 8 Tex. 499. 
33. U.S. v. Vallejo, supra, 52. UW. S. v.iVallejo, supray U.S: : [a] The officials of New Mexico 
34. U.S. v. Vallejo, supra. vy. Cambuston, 20 How. (U. S.) 59, 16] had no authority in 1825 to make 
35. U.S. v. Vallejo, supra. L. ed. 828. ieee the public domains for aren 
36. U. S. v. Vallejo, supra. 53. U. S. v. Vallejo, 1 Black (U. ey had previously exercised i 
37. U.S. v. Vallejo, supra. S?)) 54a ged eds 332: LOIS we Gdn sa ps Ona: ee. power by 
v. 3S v. wetiese, supra. buston, 26 How. (U. S$.) 59, 15 L. ed. Nowe Mosleota ARS os ee Peay eer 
: : v. Vallejo, supra. 828. = 
40. U.S. v. Vallejo, supra. See] 54, U.S. v. Vallejo, 1 Black (U. S.) | 2tion, taken in connection with the 


U. S. v. Cambuston, 20 How. (U. S.) | 541, 
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44, U. S. v. aie A, supra. 

45. U. S. v. Cambuston, 20 How, 
(U.-S.) 69, 15 Ie ed. 828. 

46. U.S. v. Cambuston, supra. 

47. U.S. v. Cambuston, supra. 

48. U. S. v. Vallejo, 1 Black (U. 
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“No others have been ‘produced on 
the argument, nor have our research- 6l. 
es found any, nor. were any others 


which were authorized by the Govern- 


Colonization Law of 1824 and the con- 
stitution of Oct. 24, 1824. Hayes vy. 
Lee SP hove Se 637, 18 SCt- 736, 42 
L. ed. 1174. 
The Spanish law of March 4, 
1813, looking to the disposition of 
crown lands and municipal domains, 
was not in force in the territory of 
New Mexico after the enactment of 
the colonization law of 1824. Hayes 
Sag OniUice S q6cuel Sis CO tenis oe 
42 L. ed. 1174. 
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Camourv.. U.S... 17. Se 277, ds SCe 
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or towns, and of adjoining lands within certain pre- 
seribed limits.°* These laws provided for the as- 
signment to the pueblos, for their use and the use of 
their inhabitants, of land not exceeding in extent 
four square leagues.°? Such assignment was to be 
made by the publie authorities of the government up- 
on the original establishment of the pueblo,®* or 
afterward upon the petition of its officers or inhab- 
itants,°> and the land was to be measured off in a 
square or prolonged form, according to the nature 
and condition of the country.°* All lands within 
the general limits stated, which had previously be- 
come private property, or were required for public 
purposes, were reserved, and excepted from the as- 
signment.°*? Until the lands were thus definitely as- 
signed and measured off, the right or claim of the 
pueblo was an imperfect one.*® It was a rizht which 
the government might refuse to recognize at all,®® 
or might recognize in a qualified form;?° it might 
be burdened with conditions,’1 or restricted to less 
limits than the four square leagues which was the 
usual quantity assigned.7? Even after the assign- 
ment the interest acquired by the pueblo was far 
from being an absolute or indefeasible estate such 
as is known to the laws of the United States,7* for 
the purposes to be accomplished by the creation of 
pueblos did not require their possession of the fee.74 
The interest amounted to a little more than a re- 
stricted and qualified right to alienate portions of 
the land to its inhabitants for building or cultiva- 
tion, and to use the remainder for commons, for 
pasture lands, or as a source of revenue, or for 
other public purposes.7® And this limited right of 
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possession and use was, in all particulars, subject to 
the control of the government of the country,’® un- 
til the title passed to private persons.77 Lands ap- 
purtenant to towns were a part of the publie do- 
main, subject to the authority and disposition of 
the Mexican national government, and the officers 
of a territory in which they were located had no au- 
thority to grant them to private individuals;7® and 
under the Mexican colonization law of January 4, 
1823, the ayuntamiento or general council of a town 
had no authority to make grants of land outside of 
the four square leagues to which the town may have 
been entitled, and especially not when the grant was 
disapproved by the provincial deputation to which 
it was referred.79 

[§ 653] c. Settlements and Contracts under Colo- 
nization Laws. An empresario grant under the 
Mexican colonization law of March 24, 1825, operat- 
ed simply to designate a large tract of country with- 
in which the empresarios might establish a colony 
or colonies,*® so that if a colony was established 
the colonists were to be supplied with land taken 
from this tract,! and the amount of lands to which 
the empresarlos would be entitled upon the establish- 
ment of a colony was to be determined by the num- 
ber of families introduced by them,*? and was also 
to be taken from the large tract;*? the grant was 
not a present conveyance subject to defeasance,** 
but a contract to convey on performance of a con- 
dition precedent.*> No formal act of the empresario 
admitting and recognizing a person as a colonist was 
necessary to the latter’s right to colonization grant.*°® 
An emigrant to the state of Coahuila and Texas as 


6 Wall. } Cas. No. 15,303, 4 Sawy. 653. 


[a] Perscous taking possession of 


5,832, 4 Sawy. 597]; Hihn Co. v.]| 5,832, 4 Sawy. 597]. any of the municipal lands thus '‘re- 
Santa Cruz, 170 Cal. 436, 150 P 62. 64 Grisar v. McDowell, supra. served held them at the pleasure of 
See also San Francisco v. U. S., 21 F. 65. Grisar v. McDowell, supra. the government. Grisar v. McDowell, 
Cas. No. 12,316, 4 Sawy. 553; Hale 66. Grisar v. McDowell, supra;|6 Wall. 363, 18 L. ed. 863 [aff 11 F. 


v. Akers, 69 Cal. 160, 10 P 385; Cohas 
v. Raisin, 3 Cal. 443. 

{a] This right appears to have 
been common to the cities and towns 
of Spain (1) from an early period in 
her history, and was recognized in the 
laws and ordinances for the settle- 
ment and government of her colonies 
in the American continent. Town- 
send v. Greeley, 5 Wall. (U. S.) 336, 
18 L. ed. 547. (2) And the same gen- 
eral system of laws for the estab- 
lishment and government of pueblos, 
and the assignment to them of lands, 
that prevailed under Spain was con- 
tinued in Mexico with but little vari- 
ation after her separation from the 
mother country and the establishment 
of the republic. Grisar v. McDowell, 
6 Wall. (U. S.) 363, 18 L. ed. 863 [aff 
TIME CastiNoe. 5,832; 4 Sawy.. 59%]. 

[b] San Francisco was a Mexican 
pueblo before the military occupation 
of California by the United States 
army and was invested with title to 
the lands within its boundaries. 
Grisar v. McDowell, 11 F. Cas. No. 
5,832, 4 Sawy. 597 [aff Wall. 363, 18 
L. ed. 863]; San Francisco v. Ss 
21 EF. Cas. No. 12,316, 4 Sawy. 553; 
Hart v. Burnett, 15 Cal. 530; Cohas v. 
Raisin, 3 Cal. 443. 

[c] Acceptance by city authorities 
of additional grant.—Where a large 
body of land, say six leagues, had 
been granted by the Spanish govern- 
ment to a city, as exidos, and the con- 
gress of Coahuila and Texas, assum- 
ing that the city had no title, grant- 
ed it two leagues, a question of fact 
arose whether the city authorities 
had accepted the two leagues grant, 
in lieu of the claim for six leagues, 
but the title of the city to the six 


leagues could not have been preju-.- 


diced by any acts of the city au- 
thorities. Lewis v. San Antonio, 7 
Tex. 288. 


Tripp v. Spring, 24 F. Cas. No. 14,180, 
5 Sawy. 209. : 

67. Grisar v. McDowell, 6 Wall. 
863, 18 L. ed. 863 [aff 11 FE. Cas. No. 
5,832, 4 Sawy. 597]. 

68. Grisar v. McDowell, supra; 
Montgomery v. Bevans, 17 F. Cas. No. 
9,735, 1 Sawy. 653; Bernal v. Lynch, 
36 Cal. 135; Stevenson v. Bennett, 35 
Cal. 424. 

[a] Under the Spanish govern- 
ment, on the organization of a town, 
four square leagues of land did not 
vest in it by mere operation of law; 
but it was necessary that the proper 
authorities should particularly desig- 
nate the land to be acquired. U.S. 
v. Santa Fé, 165 U. S. 675, 17 SCt 472, 


41 L. ed. 874. 

69. Grisar v. McDowell, 6 Wall. 
363, 18 L. ed. 863 [aff 11 F. Cas. No. 
5,832, 4 Sawy. 597]. 

70. Grisar v. McDowell, supra. 

71. Grisar v. McDowell, supra. 

72. Grisar v. McDowell, supra. 

73. Grisar v. McDowell, supra; 
San Francisco v. U. S., 21 F. Cas. No. 
L236, 4 Sawy.. odes Uso.) ve Elare, 
26 F. Cas. No. 15,303, 4 Sawy. 653; 
Monterey v. Jacks, 139 Cal. 542, 738 
P7436 [ate 208eU. Ss 360) 27 (SCt 67, 
51 L. ed. 220]. See U. S. v. Sandoval, 
167 U. S. 278, 17 SCt 868, 42 L. ed. 168. 

74, Grisar v. McDowell, 6 Wall. 
368, 18 L. ed. 863 [aff 11 F. Cas. No. 
5,832, 4 Sawy. 597]. 

75. Grisar v. McDowell, supra. 
See Pueblo of Zia v. U. S., 168 U.\S. 
198, 18 SCt 42, 42 L. ed. 434. 

7Gne We ost vaoanta, Meni GoeUin ps: 
675, 17 SCt 472, 41 L. ed. 874; Grisar 
v. McDowell, 6 Wall. 3638, 18 L. ed. 
863 [aff 11 F. Cas. No. 5,832, 4 Sawy. 
59; Sane rancisco iv. UsesSi; 2H. 
Cas. No. 12,316, 4 Sawy. 553; Mon- 
terey v. Jacks, 189 Cal. 542, 73 B 436 
Pate Z0SeUaSaed C02 SCt 6 SdeeL. 
ed. 220]. See U. S. v. Hare, 26 F. 


Cas. No. 5,832, 4 Sawy. 597]. 


Tia) an branciseok vay Wi S!, 2a 
Casi Noe 12,316, aNSawyiebbse™ lieese 
Ve, Hare, 26 BK. (Cas) Now. 15.3 0sene 
Sawy. 653. 


73. (Hayes ve U.S One San6sine 
18 SCt 735, 42 L. ed. 1174. 

793. Cessnaiv.sUtus. ilo UnmSa teos 
L8VSCC Bi4) 420 Ie ede 7.02. 

80. Interstate Land Co. v. Max- 
well Land Grant Co., 139 U. S. 569, 11 


Soe 656, 385 L. ed. 278 [aff 41 Fed. 
Debs 
81. Interstate Land Co. v. Max- 


well Land Grant Co., supra. 

82. Interstate Land Co. v. Maxwell 
Land Grant Co., supra. See Houston 
v. Robertson, 2 Tex. 1. But compare 
Houston v. Perry, 5 Tex. 462 (holding 
that empresarios were entitled to pre- 
mium lands for the number of colo- 
nists received and admitted as such 
prior to the closing of the land offices, 
regardless of by whom or at whose 
expense they were introduced into the 
country). 

83. Interstate Land Co. v. Max- 
well Land Grant Co., 139 U.S. 569, 11 


SCt 656, 35 L. ed. 278 [aff 41 Fed. 
275]. 
[a] Premium lands (1) should be 


selected by the empresario out of the 
lands deeded to him for families who 
had not taken titles, commencing with 
the first title which was_ issued. 
Houston v. Perry, 2 Tex. 37. (2) They 
must bea less quantity than the grant 
as described by its outboundaries. 
Interstate Land Co. v. Maxwell Land 
Grant (Conte) (Wao) 00, pile SOlpObOs 
35 L. ed. 278 [aff 41 Fed. 275]. 

84. Interstate Land Co. v. Maxwell 
Land Grant Co., supra. 

85. Interstate Land Co. v. Maxwell 
Land Grant Co., supra. 

86. Hatch v. Dunn, 11 Tex. 708. 

[a] That there was no evidence 
that the grantee had been acmittede 
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a colonist and the head of a family in 1834, under 
the laws then in force, by virtue of his settlement 
and compliance with the law and survey, became en- 
titled to three hundred and twenty acres of land as 
a preémptor.*? The Mexican colonization law of 
March 24, 1825, section 17, providing that the gov- 
ernment might augment the quantity of land granted 
to a colonist in proportion to the family industry, 
did not refer only to colonists to whom there had 
already been a grant, but such additional land might 
be granted to the ecolonist in the first instance.*® 
The absence from a Mexican grant in colonization 
of conditions requiring cultivation and inhabitancy, 
and the construction of a house within a year, did 
not affect the validity of the grant.*® Occupation 
merely for stock raising was very unsatisfactory evi- 
dence of possession and cultivation of California 
land in the sense of the Mexican colonization laws, 
as such occupation of public lands, without any per- 
mission, was a matter of common right.°° The de- 
eree of March 26, 1834, section 30, of the government 
of Coahuila and Texas, providing that “hereafter no 
colonization contract shall be made, and those here- 
tofore made shall be strictly fulfilled, and in entire 
accordance with the law of the 24th of March, 1825,” 
had reference only to the duties and obligations of 
the empresarios or contractors with the govern- 
ment, which were required to be strictly and fully 
performed, and did not refer to the conditions im- 
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posed by the law of 1825 on the colonists or set- 
tlers who received lands in accordance with its pro- 
visions.°! The title of possession under the colo- 
nization laws was a final title.°* The decrees of 
colonization of the state of Coahuila and Texas, No. 
16 and No. 190, were repealed, the first in 1832 and 
the latter in 1834.9? The Texas act of December 14, 
1837, declared that all empresario contraets ceased 
on the day of the declaration of independence, and 
authorized suits against the president of the republic 
of Texas to settle.the claims of empresarios.°* 

[§ 654] 3. Columbian System in Panama Canal 
Zone. Questions have arisen concerning the acqui- 
sition of public lands in the Panama Canal Zone 
while such territory was part of the Republic of 
Colombia.°° 

[§ 655} 4. Hawaiian . System. Questions have 
arisen dealing with the acquisition and disposal of 
lands in Hawaii prior to its annexation to the Unit- 
ed States.°° 

[§ 656] B. Recognition of Grants—1. In General. 
It is a well-established principle of international 
law that the inhabitants of a country are protected 
in their property rights notwithstanding a transfer 
of sovereignty,®* and where territory has been ceded 
to the United States prior grants of public lands by 
the ceding government have invariably been respect- 
ed;°® and the various treaties by which the United 
States has acquired lands formerly belonging to oth- 


prior to the expiration of the period 
for admission is no objection to a 
title, not issued or applied for until 
after the expiration of the time limit- 
ed by the contract for the admission 
of colonists. Hatch v. Dunn, 11 Tex. 
708. 

87.' Spier v. Laman, 27 *Tex. 205 
[foll Jennings v. De Cordova, 20 Tex. 
508]. 

88. Groesbeck v. Golden, (Tex.) 7 
Sw 362 [overr Harlan v. Haynie, 9 
Mexor4 59 dey 

89 © Us Sev. Yorba, 1, Walks CUMS.) 
AeA TG Led eO8: 

90. U.S. v. Teschmaker, 
GUS?) 302) iG ed. 353: 


22 How. 


OL. Clay- Vv,’ Clay, 26..Tex.*24. 

92. Hancock v. McKinney, 7 Tex. 
384. See also Edwards v. James, 7 
Mesa 372. 
ve Emmons y. Oldham, 12 Tex. 
18. 

94. Houston v. Perry, 2 Tex. 37 


(holding that such a suit might be 
maintained on contracts which ex- 
pired before the declaration of inde- 
pendence). 

[a] The republic was not liable for 
losses subsequent to the declaration 
of independence. Houston v. Robert- 
son, 2 Tex. 1 

95. See cases infra this note. 

[a] What constituted public land. 
— ‘The Fiscal Code, in force in the 
Republic of Colombia at the time 
Andrade claims original occupation, 
defines public lands as being all lands 
not appropriated with legitimate ti- 
tles.” U.S. v. Andrade, 1 Canal Zone 
64, 71. 

[b] Laws governing acquisition.— 
“Tn order to acquire public land by 
cultivation, there were in force at the 
time Andrade claims original occu- 
pation (about twenty years ago) Laws 
Nos. 61 of 1874 and 48 of 1882, also 
Article 933 of the Fiscal Code of Co- 
lombia, with reference to such acqui- 
sition of land, which laws provided 
that whoever cultivated public land 
of the nation acquired the right of 
ownership to them by virtue of such 
cultivation, and would be considered 
as owner in good faith of such land, 
and could not be dispossessed of same 
except by due process of law.” U.S. 
v. Andrade, 1 Canal Zone 64, 71. 


[c] Recapture by the United 
States.—Under the Colombian law, a 
cultivator, in good faith could not be 
dispossessed without being indemni- 
fied for the value of improvements. 
U. S. v. Andrade, 1 Canal Zone 64. 

96. See cases infra this note. 

[a] For origin and history of 
crown lands see Matter of Kameham- 
eha IV., 2 Hawaii 715. 

[b] Government land cannot be 
converted into crown land by acts of 


private parties. Terr. v. Gay, 26 Ha- 
wali 382. 
[ec] Title to land never awarded by 


the land commission nor granted by 
the government remains in the goy- 
ernment. Matter of Pa Pelekane, 21 
Hawaii 175 (holding that the Mahele 
of 1848 did not confer title on the 
chiefs to the lands therein set apart 
to them). 

{d] Settling rights of a konohiki. 
—Section 7 of the joint resolution of 
Nov. 7, 1846 did not authorize the 
minister of the interior with the ap- 
proval of His Majesty in privy coun- 
cil to settle any “rights” of a kono- 
hiki except such as had theretofore 
been quieted by award of the land 
ie ee Terr. v. Gay, 26 Hawaii 
8O2. 

97. Barker v. Harvey, 181 U. S. 
481, 21 SCt 690, 45 L. ed. 963 [aff 126 
Cal, 262, 58 P 692]; Rio Arriba Land, 
etc.) CovetU.Sis 167, U.. Sie29i8" TiESet 
ST bra cele CGE ip mA INICalyel ele Suen lO 
U. S. 208, 16 SCt 544, 40 L. ed. 673; 
Astiazaran v. Santa Rita Land, etce., 
Co., 148 U. S. 80, 18 SCt 457, 87 L. ed. 
376; State v. Gallardo, 106 Tex. 274, 
166 SW 869. See also International 
a, 33 C. J. p 411 note 9, p 415 note 

[a] Alaskan lands granted in fee 
simple by Russia prior to the treaty 
of cession did not pass to the United 
States. Callsen v. Hope, 75 Fed. 758. 

[b] The revolution of Texas did 
not impair a grant of land acquired 
under the old government, nor did 
the removal of the grantee to Mexico 
in 1836, and his adherence to the Mex- 
ican party, ipso facto vacate his title, 
without some formal declaration of 
forfeiture therefor. Musquis v. 
Blake, 24 Tex. 461. See also Airhart 
Vv. Massieu,’ 98. U.S) 491) 25°. eds, 218. 


[ec] Grants to municipalities.—The 
republic of Texas had authority ei- 
ther to ignore or to confirm Spanish 
or Mexican grants to municipalities 
within its-borders. Wictoria v. Vic- 
toria County, (Tex. Civ. A.) 94 SW 


368, 

98. McMicken v. U. S., 97 U. S. 204, 
24 L. ed. 947. See Palmer v. U. S., 
18* F. Cas. No: .10,697, ‘Hoffm. “Land 


Cas. 249 [aff in 24 How. 125, 16 L. ed. 
609]; Bautista v. Malolos, 14 Philip- 
pine 790; Wilson v. Smith, 5 Yerg. 
(Tenn.) 3879; Hardy v. De Leon, 5 
Tex. 211 

[a] Conditional warrants of land 
by the former government have in- 
variably been. respected whenever 
there has appeared any bona fide at- 
tempt to perform the conditions or 
any plausible excuse for their non- 
performance. MecMicken v. U. S., 97 
U. S. 204, 24 L. ed. 947. 

[b] The declaration in the proj- 
ect of the treaty between the United 
States and Mexico that no grants of 
land had been made by the latter sub- 
sequent to May 138, 1846, which dec- 
laration was stricken out by the sen- 
ate, cannot bar the rights of persons 
claiming lands under grants made 
Since that day, and before actual con- 
quest..\ -Palmer -y.' Ur"S30118) By +Calst 
No. 10,697, Hoffm. Land Cas, 249 [aff 
24 How. (U. S.) 125, 16 L. ed. 609]. 

{c] Claimants under original gran- 
tees.—In case of a cession of terri- 
tory by a foreign government to the 
United States, and of action taken by 
our government to protect the inhab- 
itants in their rights of property in 
land, subsequent claimants under 
such inhabitants take in strict sub- 
ordination to this action, and are not 
entitled to any notice of it. Tesche- 
macher v. Thompson, 18 Cal. 11, 79 
AmD i651. 

{d] Courts of law will not notice 
claims to lands within the state of 
New York under grants made by the 
Hrench government in Canada prior 
to the treaty of 1763 between Great 
Britain and France, for those courts 
will look only to titles under patents 
from the state, or the former colonial 
government of the province of New 
York, and the colonial assembly in 
1773 pronounced those Canadian 
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er sovereignties have usually contained provisions 
recognizing and confirming such grants. 

[§ 657] 2. Mode of Fulfillment of. Treaty Obli- 
gations. The mode in which private rights of prop- 
erty may be secured, and the obligations imposed up- 
on the United States by treaties fulfilled, belongs to 
the political department of the government to pro- 
vide,’ and in the execution of its treaty obligations 
respecting the lands claimed under the laws of the 
ceding sovereignty, the United States may adopt such 
modes of procedure as it may deem expedient,? and 
may act through the ordinary tribunals for the ad- 
ministration of justice,? through special boards,* 
or by direct legislation with respect to particular 


claims.® 


[§ 658] 3. Construction of Treaty Provisions. 
The term “grant,” as used in treaties, is understood 
to mean any warrant, concession, order, or permis- 
sion to survey, possess, or settle, evinced by writing 
or parol, or presumed from possession;® and a treaty 
provision for the preservation of title under grants 


claims to be wholly unfounded; and, 
at the best, they are merely eqtitable 
claims, and afford no evidence of a 
legal title that can be recognized by 
a court of law. Jackson v. Ingraham, 
4 Johns. (CN. Y.) «163: 

[e] Where a grant was annulled 


-by the ceding sovereignty while the 


land remained under its jurisdiction, 
a deed from the grantee to an Ameri- 
can citizen conveyed no title. Doe 
v. Braden, 16 How. (U. S.) 635, 14 L. 
ed. 1090. 

[f] Effect in Porto Rico.—If a 
sale made by the Spanish authorities 
in. Porto Rico in 1897 was valid, 
Spain could not, and did not, dispose 
of such land in signing the Treaty of 
Peace in Paris on Dec. 10, 1898, by 
which it ceded the Island and the 
properties therein belonging to the 
crown of Spain to the United States, 
so that the latter government could 
not grant it to the people of Porto 
Rico. Peo. v. Riera, 27 Porto Rico 
1 (otherwise if sale invalid). 

99. U. S.—Barker v. Harvey, 181 
Us. S...481;, 21 SCt 690, 45 LL. ed., 963 
[aff 126 Cal. 262, 58 P 692]; Ainsa v. 
Wons., L6LSU. 4S. 208,516 SCr 544,40 
L. ed. 678; U. S. v. Moreno, 1 Wall. 
400, 17 L. ed. 633; Les Bois v. Bram- 
ell, 4 How. 449, 11 L. ed. 1051; U.S. 
v. Breward, 16 Pet. 143, 10 L. ed. 916; 
U. S. v. Waterman, 14 Pet. 478, 10 L. 
ed. 550; U. S. v. Wiggins, 14 Pet. 334, 
10 L. ed. 481; Mitchel v. U. S., 9 Pet. 
Giden9 Ted. 283% Delassus v...U.5., 
O-Pet. 117,094; eds Tl U.S. Vv. Clarke, 
SePet. 436,70) L.-'ed. 1001; U.S. 9. 
Arredondo, 6 Pet. 691, 8 L. ed. 547; 
Ely Real Est. Inv. Co. v. Watts, 262 
Fed. 721 [rev 254 Fed. 862, and cer- 
tiorari granted 255 U. S. 564, 41 SCt 
374, 65 L. ed. 788]; Hodge v. Palms, 
117 Fed. 396, 54 CCA 570. 

Ala.—Stewart v. Trenier, 49 Ala. 
492. 

Cal.—Ward v. Mulford, 32 Cal. 365; 
Minturn v. Brower, 24 Cal. 644; Reyn- 
olds v. West, 1 Cal. 322. 

D. C.—Smith v. Reynolds, 9 App. 
261. 

Fla.--—Internal Impr. Fund Trustees 
v. Root, 63 Fla. 666, 58 S 371; Magee 
v. Doe, 9 Fla. 382. 5 

Tex,—Texas-Mexican R. Co. vy. 
Locke, 74 Tex. 370, 12 SW 80; State 
vy. Sais, 47 Tex. 307; Haynes v. State, 
(Civ. A.) 85 SW 1029 [rev on other 
grounds 100 Tex. 426, 100 SW 912]; 
State v. Russell, 38 Tex. Civ. A. 13, 
DAG 

Wash.—Puget Sound Agricultural 
Co. v. Pierce County, 1 Wash. T. 159. 

[a] The property rights of pueblos 
were entitled to protection equally 
with those of indiv#éuals. Tripp v. 
Spring, 24 F. Cas. No. 14,180, 5 Sawy. 
209; U.S. v. Lucero, 1 N. M. 422; Ta- 
cloban v. Land Director, 17 Philippine 
426. 
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of the ceding government has been held to apply to 
equitable as well as legal,’ and to inchoate or im- 
perfect as well as complete or perfect titles, for the 
principle in respect to incomplete titles is that if a 
claim was such as would have bound the conscience 
of the former sovereign to perfect the title, and fur- 
nish the evidence necessary to support and maintain 
it, the United States government, having acquired 
the territory, would take it charged with the duty 
of carrying out in good faith the obligation of the 
previous government existing at the time of the ces- 
But a treaty recognition of titles does not 
change their character,+° and, for a right to the con- 
firmation of a grant by the court of private land 


claims to exist, it must appear, not only that the title 


United States.11 


{b] Treaty of Guadalupe Hidalgo. 
—(1) The protocol of the treaty of 
Guadalupe Hidalgo stating that the 
suppression of the tenth article of the 
treaty was not intended to annul the 
Mexican grants in ceded territories, 
but that these should preserve the 
legal value which they possessed, etc., 
referred solely to titles existing in 
Texas at the time of the treaty, and 
not to titles to lands embraced in the 
treaty, and hence did not affect the 
provision of article 8 of the treaty 
that property of every kind belonging 
to Mexicans in the territory ceded 
should be inviolably respected. 
Haynes v. State, (Civ. A.) 85 SW 
1029 [rev on other grounds 100 Tex. 
426, 100 SW 912]; State vy. Russell, 
38 Tex. Civ. A. 13, 85°SW 288, 1167. 
(2) The treaty has the force of law 
in Texas in relation,to property rights 
in that part of the Mexican state of 
Tamaulipas over which the state of 
Texas extended sovereignty on Dec. 
19, 1836, acauired before such sov- 
ereignty was extended. State v. Gal- 
lardo, 106 Tex. 274, 166 SW 369 [aff 
(Civ. A.) 135 SW 664]. (3) The treaty 
protects all titles to lands formerly 
within the Mexican state of Tamau- 
lipas over which the sovereignty of 
Texas was intended, which were good 
against the Mexican government. 
State v. Gallardo, supra. 

1. Barker v. Harvey, 181 U. S. 481, 
21 SCt 690, 45 L. ed. 963 [aff 126 Cal. 
262, 58 P 692]; Rio Arriba Land, etc., 
COAV AU, L67, U. SP 298 07) SGt 805; 
42.14 60. 1755. Ainsa vs U.'S., 161. U. 
S. 208, 16 SCt 544, 40 L. ed. 6738; As- 
tiazaran v. Santa Rita Land, etc., Co., 
148 U..S. 80, 138 SCt 457, 37 L. ed. 376; 
Grant v. Jaramillo, 6 N. M. 313, 28 
P 508. 

[a] Equitable rights claimed by 
an individual, by virtue of a treaty, 
in the territory ceded by one sov- 
ereignty to another cannot be adjudi- 
cated and established by the courts 
until the political department provides 
the remedy. Haynes v. State, (Civ. A.) 
85 SW 1029 [rev on other grounds 100 
Tex. 426, 100 SW 912]. (holding that 
Sess L. [1901] p 4 ¢ 4 authorized the 
adjudication of imperfect or equita- 
ble titles having their origin in a 
grant of the Mexican government). 

2. Grisar v. McDowell, 6 Wall. (U. 
S.) 363, 18 L. ed. 863; Teschemacher 
vy. Thompson, 18 Cal. 11, 79 AmD 151. 

S. ‘Barker v. Harvey, 181 U. S. 481, 
21 SCt 690, 45 L. ed. 963 [aff 126 Cal. 
262, 58 P 692]; Rio Arriba Land, etc., 
Convair so LOlets, Ss. 2980 SCt3ib; 
42 L. ed. 175; Astiazaran v. Santa 
Rita Land, etc., Co., 148 U. S. 80, 13 
SCt 457, 37 L. ed. 376; Grisar v. Mc- 
Dowell, 6 Wall. (U. S.) 368, 18 L. ed. 
863. 

4. Grisar v. McDowell, supra. 

5. Rio Arriba Land, etc., Co. v. U. 


was lawfully and regularly derived, but that if the 
grant were not complete and perfect, the claimant 
eould, by right and not by grace, have demanded 
that it should be made perfect by the former gov- 
ernment, had the territory not been acquired by the 


Where, on a conquest of territory, 


S., w67 Use. 2938, iv, SCtes 7514 2a lameas 
175; Astiazaran v. Santa Rita Land, 
ete:, Co., 148 U. S: 80, 13 SCt 457, 3% 
L. ed. 376; Grisar v. McDowell, 6 
Wall. (U. S.) 363, 18 Iv. ed. 863. See 
Barker v. Harvey, 181 U. S. 481, 21 
SCt 690, 45 L. ed. 963 [aff 126 Cal. 262, 
So P 692). A 

6. Strother v. Lucas, 12 Pet. (U. 
8S.) 410, 9 I. ed. 1137. 

7. Rio Arriba Land, ete., Co. v. U. 
S35 L267 UU. (SS 29S MT SCte SiS, 742ieis. 
ed! 175; Astiazaran > v.) Santa, Rita 
Land, \ete., Co.j. 148° 0. Ss 80; 135SCt 
457, 37. L.' ed. 376; U.S. v. Moreno, 1 
Wall. (U. S.) 400, 17 L. ed. 683; Smith 
Ve Un 8.5.0: Petry CUS.) (326,039 abwed: 
442; Teschemacher v. Thompson, 18 
Cal. 11, 79 AmD 151; Haynes v. State, 
(Civ. A.) 85 SW 1029 [rev on other 
grounds 100 Tex. 426, 100 SW 912]; 
State v. Russell, 38 Tex. Civ. A. 13, 
85 SW 288. 

8. Chouteau v. U. S., 9 Pet. (U. S.) 
147, 9 L. ed. 82;' Delassus v. U. S., 
9 Pet.“ CULIS eo LLT Oo Es, ed ative Wein. 
v. Mulford, 32 Cal. 365; Teschemacher 
v. Thompson, 18 Cal. 11, 79 AmD 151; 
Reynoids v. West, 1 Cal. 322; Haynes 
v. State, (Civ. A.) 85 SW 1029 [rev on 
other grounds 100 Tex. 426, 100 SW 
912}. But see Jones v. Borden, 5 Tex. 
410 (holding that imperfect claims to 
land originating under a former gov- 
ernment, which lie in contract not 
executed, depend on the will of the 
existing government). 

[a] An inchoate grant by Spain, 
previous to the treaty of Saint Ilde- 
fonso, imposed on the United States 
only a political obligation to validate 
it so far as it was binding in con- 
j Doe v.. Jones, 11 Alat"'63% 
Where land between the 
Nueces and the Rio Grande Rivers 
was surveyed for grantee who paid 
the Mexican authorities for it prior 
to 1836, when it was finally claimed 
by the Texas republic, such grantee 
acquired an inchoate or equitable ti- 
tle having its origin prior to Dec, 19, 
1836, which would be protected by 
the treaty of Guadalupe Hidalgo. 
Kenedy Pasture Co. v. State, 111 Tex. 
200, 231 SW 6838 [aff (Civ. A.) 196 SW 
287]. 

9. Hall v. Root, 19 Ala. 378. 
Lobdell v. Clark, 4 La. Ann. 
Oy 

[a] The treaty ceding Louisiana 
to the United States did not change 
the character of a mere order of sur- 
vey, given by the French or Spanish 
sovereign, as conferring only an 
equitable right to demand a title, as 
the treaty imposed on the United 
States only a political obligation to 
perfect such titles as could not be 


enforced by a judicial tribunal. Lob- 
dell v. Clark, 4 La. Ann. 99. 
Ll, cAInsaey, “Wiss. h6d ies ae 208; 


16 SCt 544, 40 L. ed. 673. See Glenn 
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a treaty provided that the former inhabitants whe | 
wished to adhere in allegiance to their vanquished 

sovereign might sell their property, provided they 

sold it to a certain class of persons and within a time | 
named, the property, if not sold, became abandoned 

In the note below are lsted 

cases construing provisions of various treaties.!% 


to the conqueror.*? 


[§ 659] 4. Effect of Possession. 


settled on land before he had been placed in posses- 
sion by the proper authority,!4 or had received any — 
evidence of his right to it, he acquired no title, legal 
or equitable, which could be recognized in a court 
Long possession under an inchoate or 
imperfect Mexican grant may give the grantee an 
equitable title which should be respected and con- 
firmed;'® but where no grant, either perfect or in- 
choate, was made,'’ nor any promise given that a 
grant would be made, mere occupation by the peti- 
tioner pending his application for the land does not 
And possession of Mexi- 
can lands under a written permit from the Spanish 
government will not warrant the presumption of a 
grant thereof, no matter how long 


of justice.t® 


constitute a valid claim.!® 


Vv. Usts., 13. How: eee S.) 250, 14 L. 
CUMS Sas att LOM Cas NOs 5.48, 
Hempst. 394]. 

12 Wits. Vieeepentigny, 55 Wall. 


CURE Sam Zales ved. (6.27 

13. See cases infra this note. 

[a] Under the Gadsden treaty, the 
United States government discharges 
its full duty where it recognizes a 
grant as valid to the amount of land 
PaldueLorn Camoug ve Ui S.,.il JUnms. 
204. U8) SCt 855, 43 Lived. .163. 

{b] Florida treaties.—(1) Under 
the eighth article of the Florida 
Treaty, Febr. 22, 1821, the United 
States was bound to the same extent 
that Spain was before the treaty to 
perfect the titles to lands granted 
conditionally. U.S. v. Waterman, 14 
Reta Ss) 40 en 10 1 edu rob Osis G2) 
The treaty of Febr. 22, 1819, by w'hich 
Florida was ceded to the United 
States, of its own force and without 
legislation on the subject, ratified 
and confirmed prior Spanish grants 
(U.S. v. Percheman, 7 Pet. (U. S.) 51, 
8 L. ed. 604. See U. S. v. Wiggins, 14 
Pet. -(U. S.): 334,10 L. ed, 481; U.S. 
vy. Arredondo, 6 Pet. CW. 8S.) 691, Salat 
eda DS 9)5 (3) but the provision that 
all “grants”? made by the Spanish au- 
thorities before Jan. 24, 1818, “shall 
be confirmed” to the persons in pos- 
session, etc., applied only to that part 
of the ceded territory of Florida 
clearly lying within the bounds of 
Florida where Spain ‘had a right to 
grant until the treaty of cession, and 
did not apply to lands which were 
claimed by the United States to be 
within the territory of Louisiana ced- 
ed by France to the United States 
(Garcia v. Lee, 12 Pet. (U. S.) 511, 9 
Leced. 1176). 

{c] Louisiana treaty of cession, 
which provided that the inhabitants 
of the ceded territory were to be pro- 
tected in their property, did not re- 
sult in land in Missouri, held under a 
French or Spanish concession and sur- 
vey, being finally severed from the 
royal domain and converted into pri- 
vate property. Les Bois v. Bramell, 
ANTTO Wie CURES.) 6449 00 lle ed. L051. 

{d] "Texas is not a Mexican terri- 
tory within the meaning of the clause 
of the treaty of Guadalupe Hidalgo, 
providing for the security of the 
claims of nonresident Mexicans to 
lands in the territories of Mexico. 
McKinney v. Saviego, 18 How. (U. S.) 
DE Wy WS ol say oi5)3 

14. See cases infra note 15. 

15. Jenkins v. Chambers, 9 Tex. 
167. See McManus v. O'Sullivan, 48 
Caliah. 

{a] Survey, without concession or 
order of survey, would not be a le- 
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Where a person | their claim.?° 


eignty.*? 


A 


gal appropriation of the land, and a 
subsequent title, issued by the proper 
authority, is a title only from its 
date. Jenkins v. Chambers, 9 ‘Tex. 
6 


G 

[ob] Title of Spanish government 
to alienate public lands in Philippine 
Islands could not be divested by ad- 
verse occupancy alone, no matter 
over how long a period it might have 
extended. And the Spanish govern- 
ment, while recognizing the right of 
an occupant of alienable public lands 
to a deed upon proof of possession 
for a sufficient length of time, always 
required the occupant to make that 
proof to the proper officers, and ob- 
tain from them a deed, and until com- 
plianece with which requisite title to 
the land so occupied remained vested 
absolutely in the state. Valenton y. 
Murciano, 3 Philippine 537. 

[c] Possession for six or seven 
years before the treaty of Guadalupe 
Hidalgo is not sufficient to constitute 
a title which can be confirmed under 
the court of private land claims 
act, where a valid grant is not proved 
to'have been made. Hays v. U.S., 175 
U. S. 248, 20 SCt 80, 44 L.ed. 150. 

TGs “Vi. ECOL 21) fee Cases NO; 
16,048, 1) Sawy.. 3473) U.S. vi. Soto, 27 
Ome No. 16,357, Hoffm. Land Cas. 


[a] Illustrations.—(1) Where the 
papers relating to a Mexican grant 
were produced from the archives and 
were regular in all respects, includ- 
ing the approval of the grant by the 
departmental assembly, but there 
was a doubt as to its validity, aris- 
ing from the fact that the grantee 
himself was acting governor, and 
made out the papers to himself, ac- 
cording to a petition presented to a 
previous governor and a provisional 
possession conferred long before, 
such provisional occupation, which 
lasted some sixteen years to the time 
of making the grant, was sufficient to 
entitle the claimant to a confirma- 
CLONG One Se Ve eal COs ey hie CASHIN On Ons 
048, 1 Sawy. 347. (2) Where it ap- 
pears that the governor intended to 
accede to the petition for a Mexican 
grant in California, and the land has 
been long occupied and enjoyed under 
the grant or promise to grant, and by 
everybody recognized as belonging to 
the grantee, the latter has an equita- 
ble title which the United States 
should respect. U. S. v. Soto, 27 F. 
Cas. No. 16,357, Hoffm. Land Cas. 182. 

[b] Bare possession of land for 
year before conquest of California 
was not sufficient to establish an 
equity overcoming the settled rule 
of practice requiring record evidence 
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void Spanish grant, accompanied by possession, and 
a survey of the land after the passage of the act of 
1804, prohibiting such surveys, conferred no title 
whatever on the claimants, when considered in the 
courts of justice, unless their possession was suffi- 
cient to bring them within the act of 1829, and ere- 
ated no obligation on the United States to recognize 
The possession of lands in the Philip- 
pine Islands which would, under the Public Land Act, 
raise a presumption of the performance of the con- 
ditions essential to a government grant and the re- 
ceipt of such a grant, must have been a physical oe- 
cupation of the land.*1 
of the treaty of cession, no matter how notorious or 
exclusive, cannot be regarded as an element going 
to make up a perfect title under the ceding sover- 


Possession since the date 


{[§ 660] C. Grants under Former Government—1. 
Power To Make Grants—a. In General. In order for 
an alleged grant under a former government to be 
entitled to any recognition by the United States, the 
grant must have emanated from a public official havy- 
ing power to make the same,?* and acting under 


in support of titles, having source in 
the Mexican government. Peralta v. 


es S:; 3 Wall. > CUSIS) 434, 13 feds 
17. See cases infra note 18. 
18. Romero v. U. S., 20 F. Cas. No. 


12,029, Hoffm. Land Cas. 219. 
19. Nieto v. Carpenter, 21 Cal. 455. 
20. Eslava v. Bolling, 22 Ala. 721. 
21. Carino v. Insular Govt., 212 
U. S.- 449, 29 SCt. 334, 53 LL. ed. 594; 
Tiglao v. Insular Govt., 7 Philippine 


80. 
Haysev. WSs On Saecaee 


22. 
20 SCt 80, 44 L. ed. 150; Crespin v. 


US. L685 U. 7S. 208-21 8S Ce stamens 
ed. 438. 
23. Tuxon v. U. Tl, Uses 


S., 

18 SCt 849, 43 L. ed. 151 {foll Ely v 

(Oppetssee Wel. usc 220, 18 SCt 840, 43 i 
ed. 142; Hayes v. 1 Se 0 2Ue 8. 637, 
LS SCtr (30, (42—is, ed. 114 ae Seeave 
Coe, £70 U.S. 681 18 SCH i4 54 omen 
ro) A It IS TS eee Moore, 12 How. CUE 
S.) 209, NES ted 958; Chouteau v. U. 
Sa) Pet. 13 7, 9 L. ed. 78; Woodworth 
v. Fulton, 1 Cal. 295; Jones v. Garza, 
11 Tex. 186; Sheldon v. Milmo, (Tex. 
Civ. A.) 29 SW 832. See also U: S. 
Vv. Delespine, 15 Pet. “(U. S:) 319; 10 
has 753; Hubbard v. Barry, 21 Cal. 

[a] Power of particular individ- 
uals holding office from time to time 
see_U.-S"v." Moore, 12) Hows Oe SS 
209, 12 L. ed. 958; Les Bois v. Bram- 
ell, 4 How. (U. S.) 499, 11 L. ed. 1051; 
Choppin v. Michel, 11 Rob. (La.) 233; 
Murdock v. Gurley, 5 Rob. (La.) 457; 
McGehee v. Dwyer, 22 Tex. 435; 
Hamilton” sv. Awery; 52071 Mex we le. 
Wheeler v. Moody, 9 Tex. 372. 

[b] Satisfaction of court.—In or- 
der to the confirmation of any claim, 
the court of private land claims must 
be satisfied not merely of the regu- 
larity in form of the proceedings, but 
also that the official body or person 
assuming to make the grant was vest- 
ed with authority or that the exercise 
of power, if unwarranted, was sub- 
Sequently lawfully ratified; and the 
same rule applies to the supreme 
court of the United States on appeal. 
AMEX ON! WV. We Sty laiel slleeSer 7 Aetna Coe 
849, 43 L. ed. 151 [fot Ely Nie RUM SIs5 
171 U. S.°2210; 18 SCt 840743 L. ed® 142% 
Hayes v. U. S., 170 U. Ss. 637, 18 sct 
735, 42 L. ed. 1174]. 

fe] Departmental assembly of 
California, under the Mexican gov- 
ernment, had no power to authorize 
the sale of any lands other than those 
of the department. It could not con- 
fer upon the governor any power over 
the domain of.the nation; its author- 
ity on that subject being limited, by 
the colonization laws, to the approval 


Se Eee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the authority of the government which at the time 
owned the soil and exercised sovereignty over it,?4 
and the grant must have been made for such pur- 
poses as were authorized by the laws of such govern- 
ment,*° and the land must have been of the charac- 
ter which the officer had power to grant.?° 

[§ 661] b. Officers Empowered To Make Grants. 
The king of Spain delegated to the governor of 
Louisiana, while it was a Spanish provinee, the right 
to concede or grant to individuals parts of the land 


belonging to the public domain;?7 


decree of October 22, 1798, the power to.grant lands 


or disapproval of grants made by the 
governor under those laws. Mora v. 
Foster, 17 F. Cas. No. 9,784, 3 Sawy. 
469 [aff 98 U.S. 425, 25 L. ed. 191]. 
[d] Governor of Coahuila and 
Texas, under the decree of Febr. 24, 
1805, did not, it seems, possess the 
power of complete alienation over the 
public domain; but his authority was 
limited to the incipient measures in 
the transfer of lands, and these were 
Subject to the revision, and required 


the approval, of the intendant of the 
intendancy of San Luis Potosi. 
Paschal v. Perez, 7 Tex. 348. 


[e] Grant to son of officer.—A 
Mexican commissioner for extending 
titles to land had no authority to ex- 
tend a title to his infant son, and one 
so extended was void. De Leon v. 
White» 9 Tex. 598 (where the court 
was of the opinion that the principle 
would be the same if the son were of 
full age). 

[f] By L. Oct. 3, 1835 art 13 the 
power of the governor to sell was dis- 
tinctly recognized with only the limi- 
tation that, until the attributes of the 
government and departmental boards, 
in what relates to the treasury, are 
declared by law, the governor shall 
make no sales of lands without the 
previous approval of the supreme 
government. State v. Gallardo, 106 
Tex 214, 166 SWi369 [affi(Civ, A.) 
135 SW 664]. 

[2 Supreme council of province 
of "Eouisiana had no authority to 
grant patents to public lands while 
sitting as a judicial tribunal, its or- 
der or decree in a succession of land 
not being an act of the government of 
France. New Orleans v. Union Lum- 
ber Co., 145 La. 476, 82 S 588. 

{h] In Porto Rico.—(1) ‘“Inas- 
much as the Regulations of April 17, 
1884, for the sale of unappropriated 
Jands in this Island did not prescribe 
the time within which those in pos- 
session of the lands could acquire 
ownership of the same, what the Roy- 
al Decree of February 1, 1894, really 
did was to fix the time within which 
the ownership of unappropriated 
lands could be so acquired rather 
than to extend any period, and ac- 
cording to the said decree that peri- 
od expired on April 17, 1894.’ Peo. 
v. Riera, 27 Porto Rico Vener (2) 
Thus, where a petition was filed on 
June 2, 1897, the treasurer had no 
lawful authority to grant the owner- 
ship title petitioned for, such being a 
defect which invalidates a title based 


on such a petition. Peo. v. Riera, su- 
pra. 

24. See cases infra this note. 

fa] Spanish grants.—U. S. v. 


Lynde, 131 U. S.-appendix lxix; U.S. 
v. Perot, 98 U. S. 428, 25 L. ed. 251; 


U. S. v. Watkins, 97 We See 24 i 
ed. 952; Clark v. Braden, 16 How. 
Goats.) 16359 145. sed, 1090; a Sve 


Powel. Hows GWAS:) 2570, 13—Ls ed: 
Suite Robinson v. Minor, 10 How. (U. 
SHEC27, dels, ede 568) ha Rochei-v. 
gerne 9 How. GUatSs) e553) Raed: 

. S. v. Reynes, 9 How. GUEsS5) 
127, isms cd iA Pollard) ve iis. 2 
How. (U. S.) 591, 11. L. ed. 391; U.S. 
v. Clarke, 16 Pet. Gn S22: S39 LON ee 
ed, 946; U. S. v. Huertas, 8 Pet. (U. 
S.) 488, 8 L. ed. 1019; U. Ss. v. Fernan- 
dez, 10 Pet. (U. S.) 303, 9 L. ed. 434; 
Foster v. Neilson, 2 Pet. GUIS 253; 
4 L. ed. 415; Henderson v. Poindexter, 
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but by a royal 


LZ Wiheats (Us ‘S>) 1580416 Iu. vedii 01'S; 
Hslava vy. Bolling, 22 Ala. 721; Doe v. 
Jones, 11 Ala. 63; Hallett v. Doe, 7 
Ala. 882; Pollard v. Files, 3 Ala. 47; 
Pollard v. Kibbe, 9 Port. (Ala.) 712 
Apalachicola Land, ete., Co. v. ee 
Rae, 86 Fla. 393, 98 8 505; Davis v. 
Concordia, 1 La. Ann. 288; Garcia v. 
Hatchell, ’g Mart. N. S:- (lac) 1338. 

[b] French grants.—U. S. v. Du- 
eros, 15 How. (U.S.) 38, 14 L. ed. 591; 
U Sv. Pillerin, 13 How. (U. S.) 9, 14 
L. ed. 28; Montault v. U. S., 12 How. 
CUR S427, AGS salah Gols STR IDI SE Se 
D’Auterive, 10 How. (U. SP) 609, 13 
L. ed. 560; Orleans Parish Public 
School Directors v. New Orleans 
Mand Cor 3Selua,y s2, MOnSaan. 

Kea Mexican grants —U. S. 
Pena, 175 U.S. 500, 20 SCteiées, 44 te 
ed. 251; More v. Steinbach, ale4(( Die 35 
10) Sacer L067, 32) le ied! (51 @ Alex= 
ander v. Routet, 13 Wall. (U. S.) 386, 
20 L. ed. 564; Stearns v. U. S., 6 Wall. 
COSS:) O89 eri. ed: S435 Wiss ve 
Yorba, 1 Wall. (U.-S.)- 412, 17 L. ed. 
635 WiS.v. Wilson, 1 Black (CU. S.) 
AG Lt Iu. sed. 242° Us S; vi Pico, 23 
How. (U. S.) 321, 16 L. ed. 464 [rev 
Lore Cas.) Nos 125130, Hettin.. Land 
CAST ae ealMer av. Wiis Len bs ass 
No. 10,697, Hoffm. Land Cas. 249 [aff 
24 How. 125, 16 L. ed. 609]; Brown v. 
O’Connor, 1 Cal. 419; Kenedy Pas- 
ture Co. v. State, 111 Tex. 200, 231 SW 
683 [aff. (Civ. A.) 196 SW 287]; State 
v. Bustamente, 47 Tex. 320; Martin 
v. Weyman., 26 Tex. 460; Donaldson 
Vv. Dodd, 12 Nex. 38: Rivers v. Foote, 
nex. 662; Reese v. Cobb, (Tex. Civ. 
A HESS SW 220 {rev on other grounds 
105 Tex. 399, 150 SW 8871]. 

dj] Law of Spanish cortes of 
January, 1813, cannot authorize 
grants of Mexican lands, made after 
the change of government, without 
some express recognition of that law 
by the Mexican congress, and there 
has been none. U.S. v. Vallejo, 1 
Black UU oot, ff ie eds 232% 

[e] After signing of treaty of 
Guadalupe Hidalgo (1) the power of 
the ceding government to grant land 
within it ended. Kenedy Pasture Co. 
v. State, 111 Tex. 200, 231 SW 683 [aff 
(Civ. A.) 196 SW 287]. (2) Neither 
a prefect nor an alcalde had power to 
make a grant of lands on behalf of 
the Mexican government. U. S. v. 
Pena, 175 U. S. 500, 20 SCt 165, 44 L. 
ed. 251. (3) A de facto possession of 
lands within the ceded territory does 
not supply title to the ceding govern- 
ment so as to enable it to make grants 
therein. Kenedy Pasture Co. v. 
State, supra. (4) Treaties as taking 
effect on signing generally see Trea- 
ties [38 Cyc 971 note 26]. 

{f] Preéxisting rights of grantee 


not affected by unauthorized issu- 
ance of title-—The issuing, by the 
governor of Tamaulipas, after his 


power to do so had ceased, of a final 
title to lands, formerly within the 
state of Tamaulipas, but by the act 
of Dec. 19, 1836, declared part of the 
territory of Texas, took away no ex- 
isting right of the grantee to the 
land, on which such unauthorized act 
was *pased. Haynes v. State, 100 Tex. 
426, 100 SW 912 [rev (Civ. A.) 85 SW 
1029]. 

Soe USI Nav Stl als pVWViall.. GUe Ss: ) 
449, 20 L. ed. 602. 

[al Use and benefit of municipal- 
ity.— Where, in 1824, the government 


[50 C.J.] 1209 


was taken from the governor of the province of 
Louisiana and restored to the 
Spanish governor of Florida had authority to issue 
grants of land,?® and the governor and departmental 
assembly of California had power to make grants of 
lands within the general limits of pueblos.*° 
commandants of posts in the Spanish colonies had 
power to make inchoate titles to lands within their 
jurisdiction,*+ and in Upper Louisiana the lieutenant- 
governor was also a subdelegate, and as such was 
empowered to make inchoate grants.?? 
might be empowered to grant lands within the same 


intendant.2® The 


The 


Two persons 


of Coahuila and Texas granted four 
leagues of land for colonization pur- 
poses, and a town was established as 
the seat of municipal government of 
the colony, it was within the power 
of the congress of Texas to place the 
title in the town to the unsold por- 
tion of the grant for the use and 
benefit of its citizens. Victoria v. 
Victoria. County, 100 Tex. 438, 101 SW 
190 [rev (Civ. A.) 94 SW 3681; Vic- 
toria v. Victoria County, (Civ. <A.) 
115 SW 67 [rev on other grounds 103 
Tex. 477, 128 SW 109, 129 SW 593]. 

[b] Thus a grant by a depart- 
mental assembly, under the former 
Mexican government, of a large tract 
of land in New Mexico, on nominal 
conditions as to occupancy, was void, 
under the established rule that, under 
the laws of Mexico governing land 
grants, the departmental assemblies 
could make grants only for the pur- 
poses of settlement and cultivation. 
WiimiSea Vin VaLe I eS) Vieille Ce Ss ano 
20 L. ed. 602. 

[ce] On trial at law, it may be 
shown that a grant of land at Mobile, 
purporting to have been made by an 
officer of Spain while that govern- 
ment was in possession of the coun- 
try, was unauthorized, and conse- 
or void. Doe v. Jones, 11 Ala. 


26. Bouldin v. Phelps, 30 Fed. 547. 

[a] Lands under cultivation in 
Porto Rico.—The treasurer of this is- 
land could not sell government lands 
not under cultivation at least since 
April 17, 1892; so, where it appears 
that land was under cultivation only 
since June, 1894, a failure to comply 
with the condition invalidated a title 
based on a petition showing such 
facts. Peo. v. Riera, 27 Porto Rico 1. 

[b] Thus the governor of Califor- 
nia had no authority under the des- 
patch of 1838, issued by the Mexican 
government, to grant Mare Island, as 
it was not a “desert island, adjacent 
to the department.” Bouldin v. 
Phelps, 30 Fed. 547. 

27. De Armas v. New Orleans, 5 


La. 132. 

[a] Grant of land in West Flor- 
ida.—The governor of Louisiana had 
authority over the governor of West 
Florida, and could grant lands in that 
province. Murdock v. Gurley, 5 Rob. 
(La.) 457. 

{b] Historical account as to what 
officer in Louisiana possessed the 
power to grant part of the king’s do- 
mains is given in U. S. v. Moore, 12 


How. (U. S.) 209, 217-219, 13 L. ed. 
958. 

28. Choppin v. Michel, 11 Rob. 
(La. ) 33; Murdock v. Greeley, 5 
Rob. (La.) 457. See also De Armas 


v. New Caeane, By Wa Sie 

295) U0, (Si wav Acosta, littow. QUzes)) 
24,11 LL. ed. 33. 

30. Brown v. 16 
- 451. 
Sl. Ui S: -v. Davenport, lb. How. 
SisSwrr lao uted, ao ape 

[a] In 1796, Delassus, as com- 
mandant of port of New Madrid, ex- 
ercised the powers of subdelegate, 
and had authority under the instruc- 
tions of the governor-general of 
Louisiana, to make conditional grants 
of land.’ Glenn -v. U.S.,. 138. How..(U. 
Si!) 250, U4 le edelis3: Latiel0. Rei@as: 
No. 5,481, Hempst. 394]. : 

82... Chouteau v..U. S., 9 Pet. .(U: 
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territorial limits without an exclusive right in ei- 
ther, and the grant of either would be effectual to 
pass the title of the government and vest it in the 
grantee.** Under the Spanish government, previous 
to the Mexican revolution, the authority to grant 
land was vested in the intendant** or in the military 
commandants and governors,’° subject to confirma- 
tion by the intendant.*® These offices were abro- 
gated and superseded by the consummation of the 
independence of Mexico,®? and the public domain 
became thereby vested in the supreme government? ® 
until the formation of the states and its transfer by 
the supreme government to them,®® during which 
time authority to grant lands must have emanated 
from the general government.4° The power of po- 
litical chiefs of provinces to grant lands after Mexi- 
can independence commenced with the state colo- 
nization law of 1825,41 and prior to that time the 
political chief of a province was not authorized to 
erant lands forming part of the public domain,*? 
unless authority to do so was expressly delegated 
to him,** and all titles issued by such officers prior 
to that time and not confirmed by the subsequent 
colonization laws are null and void.44 Where a con- 
cession of land, in sale, under the colonization law 
of 1825, to a person who was secretary of state at 
the time, was authenticated by the “first officer,” in- 
stead of the secretary of state, the objection was 
not of a character to invalidate the title.4° The Mexi- 
can decree of March 26, 1834, No. 272, repealing 
all former instructions inconsistent with it, and de- 


PUBLIC LANDS 


ae | 


18 661 


claring that no further colonization contracts should 
be made, did not divest the governor of authority te 
complete the titles where there had been concessions 
already made under the law of 1825.4® And the aet 
of the Mexican Congress of Octover 3, 1835, and the 
accompanying regulations issued by the president 
ad interim, did not deprive the governors of Mexi- 
can states of the power to sell public lands, but 
merely indicate under what circumstances the pow- 
er should be exercised.47 Where a grant of a par- 
ticular tract was made under a mistake of fact, the 
officer’s power to issue title to another tract was not 
affected.48 The department assembly or territorial 
deputation of New Mexico in 1831 had no power or 
authority to make a grant of lands.*® A prefect in 
California had no authority to grant lands.®° Un- 
der the Mexican system the alealde was the chief 
executive officer of a pueblo, or town,®! and as such 
had authority to make grants of pueblo lands,°? 
subject to the authority lodged in the ayuntamiento, 
or municipal council,®* and the still higher author- 
ity of the departmental governor and assembly.*+ 
A title was not invalidated by the fact that the land 
did not lie within the municipality of the alcalde 
who issued it, but it was sufficient if it “pertained” 
to his jurisdiction.°> Under the Mexican coloniza- 
tion law of 1825, the alealde had no power to'make 
grants of the publie lands,®°® except when specially 
empowered by the governor.5? The principales of 
the towns in the Philippine Islands had no power to 
convey title to the publie lands.5® 


7 3a 


Soon oS aed. .78 


33. Howard v. Richeson, 13, °Tex: 


563. 
34. Jones v. Muisbach, 26 Tex. 
235; Sheldon v. Milmo, (Tex. Civ. A.) 


29 SW 832. 


35. Jones v. Muisbach, 26 Tex. 235. 
36. Jones v. Muisbach, supra. 
37. Jones v. Muisbach, supra, 
38. Jones v. Muisbach, supra. 
39. Jones v. Muisbach, supra. 
40. Jones v. Muisbach, supra. 
41. Jones v. Garza, 11 Tex. 186. 
[a] In 1847, previous to the treaty, 


the political head of the department 
had authority to make grants of land 
and transfers of title within the lim- 
its of the pueblo of San Francisco, 
the exercise of which could not be in- 
terfered with or defeated by any sub- 
sequent action of the pueblo or its 
officers. Leese v. Clarke, 18 Cal. 535. 

42, Pino v. Hatch, 1° IN. M. 225; 
Holliday v. Harvey, 39 Tex. 670; Yan- 
cey v. Norris, 27 Tex. 40; Jones v. 
Garza, 11 Tex. 186 [appr Norton v. 
Mitchell, 13 Tex, 47]. 

43. Pino v. Hatch, 1 N. M. 125; 
Jones v. Muisbach, 26 Tex. 235. 

44. Jones v. Garza, 11 Tex. 186 
{foll Yancey v. Norris, 27 Tex. 40]. 


45. Hancock v. McKinney, 7 Tex. 
384. 
46. Texas-Mexican R. Co. v. Locke, 


14 Tex. 370, 12 SW 80. 

47. State v. Palacios, 
A.) 150 SW 229. 

fa] On acquiring such equitable 
title, as early as Sept. 15, 1835, as 
ought, in good conscience, to have 
been recognized by the government 
of Mexico thereafter withdrawing her 
public lands from sale, the act of the 
Mexican Congress of Oct. 8, 1835, and 
accompanying regulations, did not 
prevent the governor from granting 
the land to the purchaser. State v. 
Palacios, (Tex. Civ. A.) 150 SW 229. 

{b] Until received by governors 
the regulations issued under the act 
of the Mexican Congress of Oct. 3, 
1835, regulating the sale of public 
lands by governors, did not become 
binding on them. State v. Palacios, 
(Tex. Civ. A.) 150 SW 229. 


(Tex. Civ. 


Howell v. Hanrick, (Tex. Civ. 
24 SW 823. 

49. Chavez v. U. S., 175 U. S. 552, 
20 SCt 201, 44 L. ed. 269. 

50. Crespin v. U. S., 168 U..S. 208, 

18 SCt 53, 42 L. ed. 438; De La Guer- 
ra v. Santa Barbara, 117 Cal. 528, 49 
Piva. 
[a] Thus (1) a grant made by 
such a prefect, which was not shown 
to have been approved by the gover- 
nor or other superior Mexican author- 
ity, is void, and the fact that similar 
grants may have been confirmed by 
congress, or have received the ap- 
proval of the Mexican authorities, is 
not sufficient ground for recognizing 
such a grant as valid. Crespin v. U. 
S., 168 U. S. 208, 18 SCt 58,42 L. ed. 
438. (2) A title to pueblo lands con- 
veyed by a prefect was adverse to that 
of the pueblo. De La Guerra v. San- 
ta Barbara, 117 Cal. 528, 49 P 733. 

51. Merryman v. Bourne, 9 Wall. 
(U. S.) 592, 19 L. ed. 683; Cohas v. 
Raisin, 8 Cal. 4438. 

52. Merryman v. Bourne, 9 Wall. 
(U. S.) 592, 19 L. ed. 683; White v. 
Moses, 21 Cal. 34; Cohas v. Raisin, 


oe 443; Reynolds v. West, 1 Cal. 
[a] Where no organization of col- 


ony by settlement had taken place, 
the land might be sold with the con- 
sent of the empresario of the grant; 
and the alealde was a competent and 
proper person to complete the titles 
and put the purchaser in possession. 
Spencer v. Lapsley, 20 How. (U. S.) 
264, 15 L. ed. 902. 

53. Merryman v. Bourne, 9 Wall. 
(U. S.) 592, 19 L. ed. 683. See Read- 
ding v. White, 27 Cal. 282. 


54. Merryman vy. Bourne, 9 Wall. 
CONS; 592. 908" Ion eda" esa. 
[a] Law of 1826 seems to con- 


template that the first step toward 
obtaining a land grant should be a 
petition to the governor. The appli- 
cation was to be referred by him to 
the proper alcalde whose duty it was 
to make the appropriate decree in 
reference to the examining, measur- 
ing, and marking out of the land des- 
ignated after citing the adjoining pro- 


prietors, if there should be any. 
These proceedings, if no opposition 
were interposed, were to be passed 
by the alcalde to the executive of the 
state, by whom the title of adjudica- 
tion to ownership should be issued to 
the person interested, ordering that 
the alcalde of the town of his resi- 
dence put him immediately in posses- 
sion of the land granted. The pro- 
ceedings before the governor were to 
be.conducted officially and the execu- 
tive was to proceed with the orders 
of the fiscal of the supreme court of 
the state. But whilst the more regu- 
lar plan may have been to apply in 
the first place to the executive, it 
seems that in practice these applica- 
tions were frequently made to the 
alcalde or to the ayuntamiento. State 
v. De Leon, 64 Tex. 553 (holding that 
the fact that it was the custom to ap- 
ply to an alcalde or to the ayunta- 
miento justifies a decision that a title 
to land would not be invalidated by 
the fact that the petition for such 
land was made in accordance with the 
custom, and not to the governor). 

55. Martin v. Parker, 26 Tex. 258. 

56. Owen v. Presidio Min. Co., 61 
Fed. 6, 9 CCA 338; Howell v. Han= 
rick, 88 Tex. 383, 29 SW 762, 30 SW 
856, 31 SW. 611. 

57. Howell v. Hanrick, supra. 

{a] Execution of commission by 
regidor.— Where a commission to ex- 
tend a title was directed to an al- 
calde, and was executed by the first 
regidor, this was sufficient; the first 
regidor filling the place of the al- 
calde, in the case of the decease, legal 
impediment, or vacancy of the office 
of the latter. Edwards v. James, 7 
Tex 372. 

[b] Any further grant made un- 
der a concession and order was void 
after an alcalde had made a valid 
grant of eleven leagues of land, in 
pursuance of authority conferred by 
a concession and order of the gover- 
nor for that amount. Howell v. Han- 
rick, 88 Tex. 383, 29 SW 762, 30 SW 
856, 31 SW 611. 

58. Evangelista v. Bascos, 5 Phil- 
ippine 255 [foll Tiglao v. Insular 
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§§ 661-664] 


The military governors and officers of the United 
States army who occupied California before the or- 
ganization of the state had no power to grant lands,®® 
or confirm titles,°° or to reserve from disposition 
any part of the pueblo lands or of the public prop- 
erty of the United States.6! Neither did an Amer- 
ican alealde, during the war between the United 
States and Mexico, have any authority from either 
government to make grants of public lands.%? 

_ [$ 662] c. Presumption as to Authority. It is 
presumed that the officer by whom a grant was made 
possessed the power to make it and in so doing act- 
ed within his authority,®? and the burden of prov- 
ing the contrary is upon the party opposing the title 
claimed under the grant.¢¢ There is, however, no 
such presumption in favor of a grant of an officer 
who was without authority to make grants under 
the governmental system prevailing at the time.®® 

[§ 663] d. Grant Outside of Territorial Jurisdic- 
tion of Officer. The title to a colony grant issued 
in good faith, and within the limits in which the 
officer issuing it was accustomed to exercise his juris- 
diction, and within the limits to which he might rea- 
sonably have concluded his authority extended, is 
not void on the ascertainment of the fact, years aft- 
erward, that it was a short distance beyond his 
colonial limits.®* Neither is it any objection to a 
title extended by the commissioner of a colony, act- 
Government, 7 Philippine 80]; See [b] 


PUBLIC LANDS 


Grant of public land made by 


[S0CCr hy Loe 
ing in that instance by virtue of a special authority 
to extend the title in question, that the land granted 
was without the limits of his colony.67 A grant 
purporting to convey land lying within the limits of 
a colony will be void, if the land in fact les outside 
such limits, unless the officer extending the title, as 
well as the grantee, acted with reasonable ground 
to believe that the land was actually situated within 
the colony.®® 

[§ 664] 2. Land Subject to Grant. All unappro- 
priated territory in the provinces belonged to the 
sovereign.®® The jurisdiction of officers of the rul- 
ing sovereignty extended only so far as to make 
grants of public lands,’® and they could not grant 
land which was private property.74 And it has 
been considered that if by a stretch of arbitrary pow- 
er the preceding government has granted public 
places, such as roads and streets to private individ- 
uals, such grants may be declared void.‘2 Under 
the treaty of 1783, by which Great Britain retroceded 
to Spain the Floridas, ete., and which stipulated that 
“British inhabitants, or others who may have been 
subjects of the king of Great Britain in the said 
provinces,” might sell their estates, and remove their 
persons and effects without restraint, within a pre- 
seribed period, and the emigration of such persons 
must be within that period, unless the period should 
be prolonged by a royal order of Spain, if a person 
posed to be, does not show a want 


Massaoay v. Blasi, 20 Philippine 207. 

59. Mumford v. Wardwell, 6 Wall. 
CUS.) °423; 18ME. ted. 7565" Ui ST ive 
Hare, 26 F. Cas. No. 15,303, 4 Sawy. 
653; Woodworth v. Fulton, 1 Cal. 295. 

60. Mumford v. Wardwell, 6 Wall. 
GOS.) 423, 18 En ed. 756. 

Glia Uses. Va bare, 26m: Cas. No, 
15,303, 4 Sawy. 653. 
Woodworth v. Fulton, 1 Cal. 


63. U. S.—Jover v. Philippine Is- 
Jands, 221 U. S. 623, 31 SCt 664, 55 L. 
ed. 623: Gonzales v. Ross, 120 U. S. 
605nF 2SCt 705,930 Lb. ed. 801; —U. «S: 
v. Peralta, 19 How. 348, 15 L. ed. 678; 
Strother v. Lucas, 12 Pet. 410, 9 LL. 
Delassus v. U._S., 9 Pet. 
Glenn v. U. S., 10 F. 
395) [aff 13 


ed. 1137; 
01%, 91. ed. 71; 
Cas. No. 5,481, Hempst. 
Howe 250, 14 Liceds 1335 0 UW. iSivwv. 
Sherebeck, 27 F. Cas. No. 16,275, 
Hoffm. Land Cas. 11; Winter v. U. 
S., 30 F. Cas. No. 17,895, Hempst. 344. 
Cal.—De Castro v. Fellom, 135 Cal. 
225, 67 P 142; Brown v. San Francis- 
co, 16 Cal. 451; Payne v. Treadwell, 
16 Cal. 220; Hart v. Burnett, 15 Cal. 
530; Den v. Den, 6 Cal. 81; Cohas v. 
Raisin, 3 Cal. 443; Reynolds v. West, 
1 Cal. 322. 
La.—Devall v. Choppin, 15 La. 566; 
Landry v. Martin, 15 La. 1. 
‘Winn v. Cole, 1 Miss. 119. 
Campafiia General de 


Miss. 
Filipinas v. Topimno, 4 


Philippine. 
Tabacos de 
Philippine 33. 

Tex.—State v. Gallardo, 106 Tex. 
274, 166 SW 369 [aff (Civ. A.) 135 SW 


664]; Sheldon v. Milmo, 90 Tex. 1, 
86 SW 413; Dittmar v. Dignowitty, 
78 Tex, 22, 14 SW 268; Johns v. 
Schutz, 47 Tex. 578 [foll Clark v. 
Hills, 67 Tex. 141, 2 SW 356]; Mar- 
tin v. Parker, 26 Tex. 253; Burleson 
v. McGehee, 15 Tex. 375; Ryan v. 
Jackson, 11 Tex. 391; Uhl v. Mus- 
quez, 1 Tex. Unrep. Cas. 650; Flores 


v. Hovel, (Civ. A.) 125 SW 606. 

[a] Thus, where the governor of 
the province of Texas in 1818, granted 
to an individual land within the lim- 
its of a cession made about 1733 by 
the king of Spain to the city of San 
Antonio, it would be presumed that 
the cession did not deprive the Span- 
ish government of power to confer 
title on individuals, and that the 
grant.by the provincial governor was 
within his authority. Dittmar v. 
Dignowitty, 78 Tex. 22, 14 SW 268. 


special commissioner whose want of 
authority has not been shown, and 
whose acts have not been repudiated 
by the government, conveys good ti- 


tle. Groesbeck v. Golden, (Tex.) 7 
SW 362. 
[c] Limitation as to grants in Cal- 


ifornia by Mexican governor shortly 
before territory acquired by United 
States.—The rule that public acts of 
public officers shall, in absence of 
proof to the contrary, be presumed 
to have been done in the exercise of 
a legitimate authority, applies with 
but little force to grants of land made 
by the Mexican governor of Califor- 
nia, within a few weeks before the 
territory passed from his hands, and 
during the heat and conflict of the 
struggle in which his power was over- 
thrown, especially where the evidence 
that the formalities required by law 
were observed is imperfect and unsat- 
isfactory, and rests wholly in parol, 
where it does not appear that any 
preliminary inquiries were made as 
to the point on which he is supposed 
to have exceeded his authority, and 
where his situation and the mode in 
which he exercised his authority in 
other cases about the same time sug- 
gests a suspicion of carelessness and 
recklessness in the exercise of his 
powers. U. S. v. Cambuston, 25 F. 
Cas. No. 14,7138, 7 Sawy. 575. 

[a] 
Where the act of an officer to pass 
the title to land is done contrary to 
the written order of the king, pro- 
duced at the trial, without any ex- 
planation, it will be presumed that 
the power has not been exceeded, and 
that the act was done on the motives 
set out therein, and according to some 
orders known to the king and his 
officers, although not to his subjects, 
and courts ought to require very full 
proof that the officer transcended his 
powers before they so determine. 
Strother ‘Vv. Lucas, 112 Pet. i(U. tS.) 
410, 9 L. ed. 1137. 

64. U. S. v. Peralta, 19 How. (¢(U. 
Sin 343) Vou eds Cisse Strother vy. 
Mucasiiw2 Pet. | CULIS M410 to ei ed: 
1137; Reynolds v. West, 1 Cal. 322; 
Devall v. Choppin, 15 La. 566; Lantry 
vy. Martin, 15 La. 1; Ryan v. Jackson, 
11 Tex. 391. 

[a] Proof of mere error of officer, 
in extending a title to one in fact not 
legally entitled, but whom he sup- 


Act contrary to royal order.— 


of authority of the officer which 
renders the title void. Hanrick v. 
Jackson, 55 Tex. 17. ° 

65. Mitchell v. Furman, 180 U. S. 
402, 21 SCt 430, 45 L. ed. 596; Owen 
v. Presidio Min. Co., 61 Fed: 6, 9 CCA 
3838; Bouldin v. Phelps, 30 Fed. 547; 
Goode v. McQueen, 3 Tex. 241. See 
Bly v. U. S., 171 U. S. 220, 18 SCt 840, 
43 L. ed. 142. S 

[a] Thus.—(1) The authority of 
a Spanish officer to make a convey- 
ance of the public domain cannot be 
presumed from the mere fact of the 
conveyance, in the absence of other 
evidence, where he had no authority 
ex officio to do so. Mitchell v. Fur- 
man, 180 U. S. 402, 21 SCt- 430, 45 L. 
ed. 596. (2) The fact of the making 
of a grant of land by an official of 
the state of Chihuahua raises no pre- 
sumption that he had power to do so, 
if the grant was executed after the 
adoption of the colonization law of 
May 25, 1825.: Owen vy. Presidio Min. 
Co; 61, Med. 16/9. CCAS 3382 CMAs 
the authority to control lands within 
what was known as the “border and 
coast leagues” was retained by the 
government of Mexico, no presump- 
tion can arise in favor of a grant 
made by the executive of the state 
of Texas and Coahuila until it is 
first shown by proof that the power 
to make the grant had been con- 
ferred on him. Goode v. McQueen, 3 
Tex. 241. (4) Power in the governor 
of California, after the passage of 
the colonization law of 1824, to make 
a grant otherwise than on the terms 
and conditions thereby prescribed, 
will not be presumed from the fact 
that he made the grant. Bouldin v. 
Phelps, 30 Fed. 547. 


66. Ledyard v. Brown, 27 Tex. 393. 
See also Sideck v. Duran, 67 Tex. 
256, 3 SW 264. 

67. McGehee v. Dwyer, 22 Tex. 


435 (so holding on the ground that 
the authority conferred was independ- 
ent of his officer). 

68. Sheirburn v. Hunter, 21 F. Cas. 
No. 12,744, 8 Woods 281. 

69. De Armas v. New Orleans, 5 
La. 132 (so holding as to Louisiana 
while under Spanish dominion). 

70. Castillero v. U. S., 2 Black (U. 
Slt, iibsed.23160. 

71. Castillero v. U. S., supra. 

72. New Orleans v. Metzinger, 3 
Mart. (La.) 296. 
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coming within either of these classes failed to dis- 
pose of his land, or obtain-a confirmation of his right 
te enjoy it, as provided by the treaty and consequent 
royal orders, but left the country and resided abroad, 
his claim was forfeited to Spain, and might be re- 
granted by Spanish authority during the period of 
its rightful dominion over the territory.7* By the 
usages of the Spanish government, a double conces- 
sion of land could be granted only in the rear of the 
front tract.‘* Under the Mexican system the large 
tracts of land appurtenant to the mission establish- 
ments were never vested in the church or any other 
corporation or individual by any grant of a legal 
title;*®° but the missionaries and Indians had an 
usufruet or occupancy of the land at the will of the 
sovereign,‘’® and in 1833 and 1834 the Mexican gov- 
ernment passed laws to secularize the missions,** 
subsequent to which time the public authorities 
granted these lands to individuals the same as other 
lands.*® 

Porto Rico. The royal decree of November 25, 
1897, did not empower the governor of his own ac- 
cord to grant lands reserved by the national govern- 
ment for any of its departments,*® and the existence 
of war did not confer such extraordinary powers 
where the disposal had no connection with the war.®° 

-[§ 665] 3. Area Which Might Be Granted. Un- 
der the Mexican law of 1824 no more than eleven 
leagues of land were permitted to be united in one 
hand as property,*+ and where a person had a grant 
of one tract a subsequent grant of a different tract 
could be for only so much as would make the total 
eleven leagues.*? The restriction was, however, aft- 
er the full organization of the state government, 
recommendatory merely, and not binding on the 
states.°* Under the Mexican colonization law of 
1825 the executive had authority to make a grant 
of six leagues to a settler,** and to increase the quan- 
tity in proportion to the family, industry, and ac- 
tivity of appleant,*® as to which qualifications the 
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executive was the judge,®* and his decision was final 
unless fraud on the part of the grantee was shown.** 
Under the colonization laws of Tamaulipas of De- 
cember 15, 1826, a grant of three leagues, or any 
quantity less than five leagues, could be made.** The 
power of the municipal authorities under the Mexi- 
can law to grant or lease pueblo iands was limited to 
the granting of house lots for building purposes, and 
lots two hundred varas square, called suertes, for 
cultivating .or planting as gardens, vineyards, or- 
chards, etce.89 Governor Figueroa’s regulations of 
secularization of August 9, 1834, limiting grants to 
individuals to four hundred varas square, did not 
apply to pueblo lands,®° or limit the granting power 
of the governor and departmental assembly.®? The 
supreme court of Texas has said that it knows no 
law of the Indies, which prohibited the grant of more 
than four leagues of land to a town, as exidos.®? 
Where a law provided for the payment of an officer’s 
salary in land at a certain price per league, it was 
properly left to the commissioner to determine how 
much land the officer should receive.?* 

Where a valid grant was made by the Mexican au- 
thorities, pursuant to a Mexican concession, for the 
full amount of land embraced therein, a subsequent 
grant under the same concession was absolutely 
void,®* and the land covered was subject to appro- 
priation by subsequent settlers.°° 

[§ 666] 4. Estate Which Might Be Granted. Un- 
der the Mexican law the ayuntamiento of a pueblo 
had no power to grant lands, within the limits of 
propios duly and formally assigned to the pueblo, so 
as to ereate a greater estate in them than a lease- 
hold for five years.*® 

[§ 667] 5. Persons to Whom Grants Might Be 
Made. Indians had a right to receive grants of land 
under the Mexican laws.°* The earlier colonization 
laws of Mexico permitted land grants to both for- 
eigners and citizens,°® but later laws deprived for- 


73. Doe v. Mslava, 11 Ala. 1028. 79. Peo. v. San Juan, 19 Porto | 288. 

74. Broussard v. Gonsoulin, 12] Rico 625. 93. Chambers v. Fisk, 22 Tex. 504. 
Robs ¢€a.)~ 1. 80. Peo. v. San Juan, supra. {a] Under custom prevailing, to 

75. U.S. v. Cervantes, 18 How. (U. 81. See cases infra this note. leave the particular details of the 
S.) 558, 15 L. ed. 484 [aff 5 F. Cas. No. [a] Statute provided that it should | law to be determined and carried out 


2,560] 


not be permitted to unite in one hand 


by the executive, neither the law as 


[a] Grantable land within pueblo 
or mission.—Where land within the 
general limits of the pueblo of San 
Francisco and also within the limits 
of the old ‘mission’ was granted 
to an individual by the governor and 
departmental assembly in 1839-1240, 
before the mission had been entirely 
secularized, it) would seem to have 
been, at the date of the grant, ex- 
empt from the exercise of pueblo 
rights over it, and must be presumed 
to have been grantable just as any 
other land previously occupied by the 
mission establishment, but not exclu- 
sively dedicated to pious uses. Brown 
v. San Francisco, 16 Cal. 451. 

76. U.S. v. Cervantes, 18 How. (U. 
S.) 553, 15 L. ed. 484 [aff 5 F. Cas. 
No. 2,560]. 

770) WU? SS. v. Cervantes, supra. 
Siiv.1 Ritchie, 17. How.) (Usa'S.)) 5255) 15 
L. ed. 236. 

78. See Barker v. Harvey, 181 U. 
S. 481, 21 SCt 690, 45 L. ed. 963 [aff 
126 Cal. 262, 58 P 692]; U. S. v. Cer- 
vantes, 18 How. (U. S.) 553, 15 L. ed. 
484 [aff 5 KF. Cas. No. 2,560]; U.S. v. 
Ritchie, 17 How. (U. S.) 525, 15 L. 
ed. 236. 

{a] Governor of California had no 
power, on June 8, 1846, to make a 
valid sale and grant of the mission 
of San Gabriel in California. U. S. 
v. Workman, 1 Wall. (U. 8S.) 745, 17 
L. ed. 705. 


as property more than one league of 
irrigable land, four leagues of farm- 
ing land not irrigable, and six for 
stock raising. U.S. v. Hartnell, 22 
How. (U. S.) 286, 16‘. ed. 340° [aff 
26 RS Cas.) No, 15,317, Hoffm.* Land 
Cas. 207]. 

82. U.S. v. Hartnell, 22 How. (U. 
S.) 286, 16 L. ed. 340 [aff 26 F. Cas. 
No. 15,317, Hoffm, Land Cas. 207]. 

fa] Abandonment of prior grant.— 
Where two grants, each for eleven 
leagues, were shown in the name of 
the same grantee, the failure to show 
that a testimonio issued of the first 
grant raises no presumption that it 
was abandoned before the second 


grant issued. Hanrick v. Dodd, 62 
Tex. 75 
83. Chambers v. Fish, 22 Tex. 504. 
ian Jenkins v. Chambers, 9 Tex. 
85. Jenkins v. Chambers, supra. 
86. Jenkins v. Chambers, supra. 
87. Jenkins v. Chambers, supra. 
88. State v. Sais, 60 Tex. 87. 
89. Redding v. White, 27 Cal. 282. 
[a] Thus the municipal authori- 


ties of a pueblo in 1847 had no power 
to grant or lease pueblo lands in such 
a quantity as four hundred acres. 
Redding v. White, 27 Cal. 282. 

90. Brown v. San Francisco, 16 
Cal. 451. 

91. Brown v. San Francisco, supra. 

92. Lewis v. San Antonio, 7 Tex. 


to the compensation nor the commis- 


sion to the officer who issued the 
grant was void. Chambers v. Fisk, 22 
Tex. 504 

94. See cases infra note 95. 


95. Howell v. Hanrick, 88 Tex. 383, 
29 SW: 762, 30 SW 856, 31 SW 611 [rev 
(Civ. A.) 24 SW 823, and foll Peaslee 
v. Walker, 34 Tex. Civ. A. 297, 78 SW 
980]. But compare Maxey v. O’Con- 
nor, 23 Tex. 234 (holding that, where 
a grantee was entitled to a certain 
amount and received a grant of a 
portion thereof his title thereto was 
not affected by the fact that a sub- 
sequent grant to complete his com- 
plement was of such an amount that 
the aggregate exceeded the amount to 
which he was entitled). 

96. U.S. v. Berreyesa, 24 F. Cas. 
No. 14,585. 

[a] Thus possession of lands in a 
pueblo, under a concession by an of- 
ficer of the Mexican government hav- 
ing authority only to lease for five 
years, accompanied by efforts on the 
part of the occupant to obtain a grant, 
was not “under claim of ownership.” 
WU. Si v.. Berneyesa, 124— Bi nGassaNo: 


14,585. 

973 UnS.ve, Sunol,.27 HO CagueNeos 
16,421, Hoffm. Land Cas. 110. 

93." Us Siw. Cambuston,, 25) BaCas- 
No. 14,718, 7 Sawy. 575 (law of 1824). 

[a] Actual residence in country, 


| previous to the making of a colonial 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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eigners of the right to acquire land.®® To constitute 
a man applying for lands a “head of a family” in 
the sense used by the colonization laws, it was not 
necessary that he should have a wife or children, but 
if he had servants it was sufficient.1_ A woman who 
was the head of a family was entitled, under the 
colonization laws of Coahuila and Texas,” and under 
the constitution of the republic of Mexico, to the 
grant of a league and labor of land.* The Mexican 
authorities held that under the colonization laws two 
single men constituted a family and were entitled to 
privileges as such,* and such construction is respect- 
ed by the American courts.° There was nothing in 
the Mexican colonization laws, nor is there any gen- 
eral principle of law, which "forbade a colonise to 
employ an agent or attorney in obtaining his grant.® 
Where a person, formerly of another state, came to 
Texas in 1834 and acquired a residence, animo manen- 
di, his wife and children were constructively there al- 
so, although they were actuaily still at their former 
home;‘ a person who moved into Texas, not being 
introduced as a colonist, nor connected with any 
colonial enterprise, and who had not conformed in 
any respect to the laws for the distribution of lands, 
was not entitled to the benefits conferred by the 
colonization laws.8 Although the Mexican law did 
not prohibit a grant to an infant,® an unmarried 
colonist, under the age of twenty-one years, was not 
entitled to a head-right grant of land under the col- 
onization laws.1° The governor!? or commissioner 
of a colony?? was the judge as to the capacity or 
qualifications of the applicant or colonist. A grant 
of land by an alecalde to a deceased person was 
void.1? The Spanish regulations of June 25, 1880, 
did not prohibit grants of land not included within 
the “legua comunal” of any pueblo in the Philippine 
Islands to persons not natives of the islands.** 


[§ 668] 6. Proceedings To Obtain Grant. The 
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failure of a grantee in a Mexican land grant to com- 
ply, in presenting and prosecuting his petition for 
the grant, with the regulations of the Mexican laws 
governing such petitions does not defeat his title to 
the land, as against the United States.1® If the Mex- 
ican government did not exact compliance with their 
regulations, but made a grant without it, the United 
States is bound by the grant, as Mexico would have 
been.1® A variance as to the name of the petitioner 
is immaterial where he is clearly identified in the 
grant.17 The fact that, in obtaining a grant, the 
grantees applied for and obtained more land than, 
as appears by their own representation in their peti- 
tion for the grant, and the facts therein set forth, 
they -were entitled to obtain, does not amount to 
fraud.18 Where, from a tract of land known by a 
particular name, grants of two parcels had been 
made, and a petition for a grant of the surplus re- 
maining was presented to the governor of the depart- 
ment of California, and to the description of the 
land solicited these words were added, “the extent of 
which is about five leagues, more or less,” these 
words were not a limitation on the quantity solicited, 
but a mere conjectural estimate of the extent of the 
surplus.*® A petition to a Mexican governor for a 
sobrante or surplus of land in California, which was 
not granted, is no foundation for an equitable claim 
against the United States;?° and a requéte by which 
application was made for land to the intendant of 
the province of Louisiana, in 1801, gives no right 
without an order of survey.” 

In Hawaii an award of the land commission, which 
was not appealed from, is conclusive.22 After an 
award of the land commission, describing by metes 
and bounds, the award passes title to all of the land 
within the boundaries set forth, with the exception 
of Kuleanas of the natives expressly reserved,?? and 
cannot be construed to exclude lands situated within 


grant, was not necessary to the va- 
lidity of the title. White v. Holliday, 
11 Tex. 606. . 

[b] Colonization laws of Tamauli- 
pas of Dec. 15, 1826, included foreign- 
ers aS well as citizens, but with a 

, preference to citizens. State v. Sais, 
.60 Tex. 87. 

{c] Resolutions of 1828 authorized 
issuance of titles to native as well 
as to foreign colonists residing in 
the Nacogdoches frontier, and the 
other territory to which the decrees 


extend. Cowan vy. Williams, 49 Tex. 
380. 
99. U.S. v. Cambuston, 25 F. Cas. 


No. 14,713, 7 Sawy. 575 (holding that 
the law of Mexico of 1824, which per- 
mitted and invited foreigners to set- 
tle on the vacant lands of the republic, 
was repealed by the law of December 
29, 1836, which provided “that for- 
eigners cannot acquire real estate in 
the republic, unless they have been 
naturalized and married to a Mexi- 
can woman, and have otherwise com- 
plied with the laws relating to such 
acquisition. The acquisitions of col- 
onists will be subject to special laws 
of colonization,’ and even if it be as- 
sumed ‘that the act of 1836 did not 
repeal the law of 1824, such repeal 
was effected by the twelfth article 
of the law of 1842, which provides 
that “foreigners cannot acquire royal 
or public lands, in all departments 
of the republic, without contracting 
for them with the government, which 
passes this right as representing the 
domain of the Mexican nation,” and 
therefore, after the latter act no un- 
naturalized foreigner had capacity to 
receive a grant of land without the 
express license of the supreme gov- 
ernment). 

[a] Mexican governors of Califor- 
nia had no authority to remove disa- 
bilities of foreigners in respect to 


holding lands under the laws of 1836 
and 1842; and an attempt to make a 
grant to a foreigner by executing the 
necessary papers could not therefore 
operate as an enfranchisement, which 
would render the grant effectual. U. 
S. v- Cambuston,"25.F. Cas. No. 14,- 
UA MSW is (Ollie 

{b] Term “Mexican,” as used in 
the Mexican colonization laws, in- 
cluded both native and naturalized 
citizens. Ruis v. Chambers, 15 Tex. 
586. 

1. Hatch v. Dunn, 11 Tex. 708. 

[a] Whether these servants were 
Mexicans or Africans makes no dif- 


ference. Hatch v. Dunn, 11 Tex. 708. 
2. Edwards vy. Beavers, 19 Tex. 
506. 
3. Edwards vy. Beavers, supra. 


4 Hardiman vy. Herbert, 11 Tex. 
656. 
5. Hardiman v. Herbert, supra. * 
6. White vy. Holliday, 11 Tex. 606. 
See Martin v. Parker, 26 Tex. 253. 
Russell v. Randolph, 11 Tex. 
460 


{a] Thus, where the grantee, aft- 
er the acquisition of a grant in 1835, 
returned to his former home after his 
family, and there died, his heirs were 
entitled to the grant, although he had 
represented to the authorities at the 
time of its acquisition that his family 
was with him. Russell v. Randolph, 
11 Tex. 460. 

8. Kennedy v. State, 11 Tex. 108. 

9. Palmer v. Low, 98 U.S. 1, 25 L. 


ed. 60. ‘ 
10. Lockhart v. Republic, 2 Tex. 
Lhe 
11. Ruis v. Chambers, 15 Tex. 586. 
12. Howard y. Colquhoun, 28 Tex. 


134 (holding that a grant of a league 
of land by the commissioner to a col- 
onist could not be impeached on the 
ground that the colonist was a single 
man and as such entitled to only a 


quarter of a league). 


13. Montgomery v. Bevans, 17 F. 
Cas. No. 9,735, 1 Sawy. 653. 
14. Tio-Quinchuan v. Lim, 7 Phil- 


ippine ,467. 

15... Hornsby v. U. S., 10 ‘Wall: (U. 
S.) 224, 19 L. ed. 900. 

[a] Illustrations.—(1) Failure to 
annex map or furnish governor with 
proper official information. Hornsby 
Ve.Ss, 10» Wall. «UiaS.) ) 2245. 19) da. 
ed. 900. (2) A grant of land by an 
alcalde, made on the same paper and 
immediately following the grantee’s 
petition, is valid, although the peti- 
tion was not signed by the grantee. 
Reynolds v. West, 1 Cal. 322 

16.> Hornsby) wv. Usis.,, 0" Walls Cue 
S.) 224, 19 L. ed. 900. 

17. Ph elan v. Poyoreno, 74 Cal. 
448, 13 P 681, 16 P 241. 

[al Thus, where in a petition for 
a Mexican grant, the petitioner, Juan 
Crispin Perez, was twice called ‘Juan 
Perez,” but in the decree of the gov- 
ernor, in the titulo or patent, and in 
subsequent pr oceedings, he was called 
“Juan Crispin Perez,’ with such 
reference to the Eerak and preced- 
ing document that there could be no 
doubt as to his identity, the variance 
was immaterial. Phelan v. Poyoreno, 


74 Cal. 448, 13 P 681, 16 P 241 

18. Maxey v. O’Connor, 23 Tex. 
234, 

19. .U.,. S.-v.. De Aguirre, 1 Wall. 


(U. S:) 311,.17 LL. ed. 595 [dist Yontz 
v. U. S., 23 How. (Ui S:) 495,16 a, eat 
AD MWL or Ve HOSSaUr 20, Eloi. | CUsense 
413, 15 L. ed. 944]. 

20. Miramontes v. U. 
appendix, 17 L. ed. 603. 


S., 131 U. S. 


21. Hooter v. Tippet, 8 Mart. (La.) 
3%. 

22. Matter of Kakaako, 30 Hawaii 
666. 

23. Matter of Kakaako, supra. 
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the boundaries which have not been theretofore 
awarded and not expressly accepted or reserved, even 
though it was anciently an independent ili or a lele 
of an independent ili.?4 

[§ 669] 7. Licenses or Provisional Grants and Or- 
ders of Survey. A license to occupy land tem- 
porarily, called a provisional grant, conveyed no 
title, either legal or equitable, to the land itself,?? 
and was revocable at the pleasure of the authori- 
ties.2° It put the Mexican government under no ob- 
ligation to grant or perfect the title;*7 but it was 
the practice of the government to consider a legal 
possession held under a so-called provisional grant 
of this character as entitling the occupant to some 
sort of priority when the land came finally to be dis- 
posed of, a priority resting in no legal obligation, but 
bounded on the apparent justice awarding to one 
already in possession and who had probably made 
improvements on the land, a prior right to obtain the 
title in full ownership.?® A mere license of this de- 
scription gave such title as the United States is bound 
to respect.2® No title passed from the French and 
Spanish sovereign by a mere order of survey or 
requéte and permission to settle,?° but they gave 
only an equitable right to demand a title, and until a 
complete grant, the title remained in the sovereign.*? 
An order of survey did, however, vest such a right 
as could only be defeated by the alienation of the 
grantee, or his voluntary abandonment, or by an en- 
tire failure to perform the conditions, or some act 
against the government which would justify a con- 
fiscation.*? 
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on a permission to occupy, given by 


N 

« 
Lr 
: 

J 

*t 

4 a1 
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[§ 670] 8. Mode of Making, Requisites, and Va- 
lidity of Grants—a. In General. Concessions or 
grants under the former sovereignties were usually 
made in one of three ways: (1) Grants by specifie 
boundaries, where of course the donee was entitled to 
the entire tract within the described monuments. 
(2) Concessions or grants by quantity, as of one or 
more leagues of land within a larger tract described | 
by what were called out-boundaries, where the donee 


| was entitled to the quantity specified and no more, 


to be located by the public authority, usually in a 
manner to include the improvements of the oceu- 
pant, and with due respect to any descriptive recitals 
in the instrument. (3) Grants or concessions of a 
place or rancho by some particular name, either with 
or without specific boundaries, where the donee was 
entitled to the tract known by the name specified 
according to the boundaries, if boundaries were giv- 
en, and if not, then according to the known extent 
and limits of the tract or rancho as shown by the 
proofs, including evidence of possession and the set- 
tlement and cultivation of the occupant.*? To con- 
stitute a definitively valid or complete Mexican title 
to land in California, two things were necessary: 
(1) A concession by the governor; and (2) the ap- 
proval by the territorial deputation, or, in the event 
of their refusal, by the supreme government.** 
Grants will not be upheld unless made in pursuance 
of the laws in force at the time,?* and so a claimant 
who has not complied with the regulations requir- 
ing a petition to the governor and a formal grant 
and record thereof takes no legal title under a 
34 U.S. v. Cervantes, 25 F. Cas. 


24. Matter of Kakaako, supra. 
25. Mott v. De Reyes, 45 Cal. 379. 
26. Mott v. De Reyes, supra. 


27. U.S. v. Teschmaker, 22 How. 

(U: S.) 392, 16 L. ed. 353; Mott v. De 
' Reyes, 45 Cal. 379. 

[a] Mere permission to search for 
and take possession of land did not 
bind the Mexican government to 
make a title. U.S. v. Garcia, 22 How. 
(U. S.)_ 274, 16 L. ed. 338 [adopting 
op. of Hoffman, J., in 9 F. Cas. No. 
5,215, Hoffm. Land Cas. 157]. 

[bh] Practice of Mexican govern- 
ment was to consider a long posses- 
sion held under such _ provisional 
grant or license, as entitling the oc- 
cupant to some sort of priority or 
right to purchase when the land 
came finally to be disposed of; but 
this priority did not rest on any legal 
obligation which the government was 
under to such occupant. Mott v. De 
Reyes, 45 Cal. 379. 

28. Mott v. De Reyes, 45 Cal. 379. 

29, 2 USS. «Vs McDonough, 98 UU59S: 
424, 25 L. ed. 167; De Haro v. U. S., 
5 Wall. (U. S.) 599, 18 LL. ed. 681 [aff 
25 F. Cas. No. 14,939, Hoffm. Dec. 53]; 
U.S. v. Power, 11 How. (Us"S:) 570, 
13 L. ed. 817. See U.S. v. Berreyesa, 
24 F. Cas. No. 14,585; U. S. v. Brown, 
24 F. Cas. No. 14,664 (holding that an 
equity based on a license by a Span- 
ish officer to occupy provisionally can 
be enforced against the United States 
only by one presenting clear proofs 
that, on the faith of the promise, he 
occupied and settled the land, and a 
mere use of the land for pasturage, in 
common with others, is insufficient). 

{a] Qn death of licensees no 
rights pass to their heirs. De Haro 


Vig Unis. Oo Walley CUR ISS) a p99,” 185 i 
ed. 681 [aff 25 F. Cas. No. 14, 939], 
{b] District courts of United 


States have no authority to act on 
evidence of naked possession, al- 
though continued for many years, of 
lands in West Florida, by mere verbal 
permission of the French and British 
authorities. U. S. v. Power, 11 How. 
CUS.) 520, 13 Lesed SeL7. 

fe] Long, continued possession.— 
A claim to land in California, based 


a priest of an adjoining mission, when 
the country was under the domina- 
tion of Spain or Mexico, and also 
based on a long continued possession 
and occupation, could not be main- 
tained against the governments of ei- 
ther of those countries, but was a 
mere tenancy at will, and did not cre- 
ate an equity entitled to confirmation. 
U. S. v. De Serrano, 5 Wall. (U. S.) 
451, 18 L. ed. 494, 

30. See cases infra note 31. 

31. Doe v. Jones, 11 Ala. 63; Lob- 
dell v. Clark, 4 La. ‘Ann. 99; Gonsoulin 
We Brashear, 5 Mart. N. S. (La.) 33; 
Smith v. Madison, 67 Mo. 694. 

[a] Thus, where, previous to the 
year 1800, the Spanish governor of 
Louisiana, on a petition praying the 
grant of a tract of land, directed the 
commandant at Mobile to put the pe- 
titioner in possession of the tract, 
and to forward the proceedings of 
survey, for the purpose of procuring 
the petitioner a title in due form, the 
concession of the governor was a 
mere gratuitous assent to the prayer 
of the petition, and gave nothing 
more than a permission to occupy; 
and that the fee remained in Spain 
unt) the survey was made in due 
form, the fact communicated to the 
governor, and the evidence of title 
furnished. Doe vy. Jones, 11 Ala. 63. 

{[b] Legal title passed to United 
States on cession of territory.— 
Smith v. Madison, 67 Mo. 694. 

32. Winn v. Cole, 1 Miss. 119. 

Bae) US: McLaughlin, 127 U.S: 
428, 8 SCt 1177, 32 L. ed. 213; Trenier 
v. Stewart,’ 101° U.S. 797%, 925 “be ed. 
1021; Van Reynegan v. Bolton, 95 U. 
S. 33) 24 Ll. ed. 351%" Higuera’v2 Uh S,, 
5 Wall. (U. S.) 827, 18 L. ed. 469. See 
Hosmer v. Wallace, 97 U. S. 575, 24 
L. ed. 1130. 

[a] Floats are grants of a quan- 
tity of land to be located within a 
certain tract or territory, whether of 
limited extent, marked by certain 
bounds, or anywhere in the state. U. 
S. “v. McLaughlin, 127 U. S. 428, 8 SCt 
1177,°32 L, ed. 213. 


No. 14,768, Hoffm. Land Cas. 9 [rev 
on other grounds 16 How. (U. S.) 619, 


14 L. ed. 1083]. 

35. U.S. v. Vallejo, 1 Black (U. 
S.) 541, 17 L. ed. 232. See also’ U..S; 
Vv. Cambuston, 20 How. (U.-S.) 59; 25 
L. ed. 828 (holding that a claim toa 
grant made in California cannot be 
confirmed where there is no evidence 
that any one of the preliminary steps 
made requisite by the act of the 
Mexican congress of 1824 and the 
regulations of 1828 to a grant of the 
public domain by the governors has 
been observed). ‘ 

{a] Particular grants or claims » 
held valid see Ely v. U. S., 171 U. S. 
220, 18 SCt 840, 43 L. ed. 142; Bis- 
sell v. Penrose, 8 How. (U. S.) 317, 12 
Ti, ed: 1095* Us -S. v. Low, 16-Pet. «Cue 
S.) 162,140 L. ed. 923; U.S. v. Chaires, 
10 Pet. (U. S.) 308, 9 L. ed. 435; Soul- 
ard.y. U-9S.; 10 Pet. (U..S.)7 100) Sake 
ed. 361; Castro v. U. S., 5 F. Cas. No. 
2,509, Hoffm. Land Cas. 122 Ue Suave 
Carrillo, 25 F. Cas. No. 14, 137, Hoffm. 
Land Cas. 96; U. S. v. Greer, 26 F, 
Cas. No. 15,261, Hoffm. Land Cas. 72° 
1B aia? Rodriguez, 27 F. Cas. No. 16,- 
184, Hoffm. Land Cas. 82. 

[b] Particular grants or claimg 
held invalid see Tiglao v. Insular 
Govt., 215 U. S. 410, 30 SCt 129, 54 LL. 
ed. 257; U.S. v. Vallejo, 1 Black (U. 
S:) 541, 17 L.. ed. 2325 UsS, vy: enea 
1 Black CO.aS.) ape 17 L. ed. 292 Oe 
v. Chana, 24 How. CUCISS) 131. 16 é 
ed. 611 [rev 25 F. Cas. No. 14,780; 
Hoffm. Land Cas. 155]; Palmér v. U. 
S., 24 How. (U. S.) 125, 16 Lv ed. 609: 
Luco v. U. S., 23 How.€U7S.) 515, 16 
L. ed. 545; U. S.-vw7 Murphy, 23 How. 
(U. S:) 476, 16 %. ‘ed. 470° [rev 275He 
Cas. No. 15,841, Hoffm. Land Cas. 
154]; U.S. v. Rose}. 23° How: * (Wess) 
262, 16 L. ed. 448 [rev 27 F. Cas. No. 
16,195, Hoffm. Land Cas. 197]; U.S! 
Vv. Bennitz, 23 How. ((U-5S.) 255, 16 L. 
ed. 454 [rev 3 US Cas. SNomasonie 
U. S. v. Bassett, 21 How. (U. Ss.) 412, 
16 L. ed. 136 [rev 24 F. Cas. No. 1a: 
538, Hoffmilland Cas.112]> was: 
Nye, 21 How. (U. S.) 408, 16 L. ‘ed. 

oo. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 670-672] 


grant.?° Where the proceedings for a land grant 
were regularly instituted and the grant properly 
made by the competent authority of the ruling sov- 
ereignty, the title should be recognized as valid.37 
In reviewing the questions arising out of Mexican 
laws relating to land titles, it is an exceedingly dif- 
ficult matter to determine with anything like certain- 
ty what laws were in force in Mexico at any particu- 
lar time prior to the occupation of the country by the 
American forces in .1846-1848.38 To vest an appli- 
eant under the colonization regulations with title in 
fee, either absolute and perfect or conditional and 
imperfect, to public lands under a Mexican grant, 
_ substantial compliance with the preliminary requi- 
sites to a grant was essential ;?° and it was necessary 
that the grant should be evidenced by an act of the 
governor clearly and unequivocally conveying the 
land intended to be granted,*® and that a public 
record in some form should be made of the grant.*! 
The fact that a testimonio was not made out and de- 
livered for two or three days after the original grant 
was issued did not invalidate an otherwise lawful ti- 
tle.t? Under the Mexican system ordinary grants 
and those for meritorious service were governed by 
the same principles and regulations.4? The Mexican 
colonization law of 1824 and the regulations of 1828 
‘were, after their adoption dnd prior to the cession to 
the United States, the only laws in force under which 
public lands in California could be granted to in- 
dividuals or families,#* and the governor of Cali- 
fornia had no power to make grants of public lands, 
except in the manner and on the terms and conditions 
expressed in that law and those regulations.4® A 
government grant never in fact issued by the of- 
ficer purporting to have issued it is absolutely void.*® 
As neither the act of the Mexican congress of 1824, 
nor the regulations of 1828, prescribed any particu- 
lar form of grant, and as there is no uniformity with 
respect to the conditions imposed on grantees, the 


36. U. S. v. Bolton, 23 How. 
S.) 341, 16 L. ed. 569. See Castill- 
roi val U.. S..02,, Black (U.._S.).17,, 17 
L. ed. 360; U. S. v. Teschmaker, 22 
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(U.,a petition directing the prefect of the 
district to ascertain whether the land 
applied for had an owner, 
cause delivery of the land referred to, 


[50 C.J.] 1215- 


absence of a condition of settlement within a limited 
time will not avoid a grant.47 A grant may be made 
under a different authority from that recited therein, 
and may thus be valid, although the authority re- 
ferred to may prohibit its being made.*8 A grant 
fraudulently obtained*® or issued without authority 
of law is void.°° But fraud is not to be presumed 
but must be proved.®! And it has been held that 
where a grant is unquestionably genuine, it will not 
be invalidated by an accompanying titulo which is 
forged and fraudulent, where it appears that neither 
the parties before the court elaiming under such 
grant, nor the original grantee, were implicated in 
such fraud.®? Where a concession was for five 
leagues of land but in the power of attorney to select 
and obtain title and sell the land, and in the act of 
possession of two leagues it was recited as for eleven 
leagues, the discrepancy was immaterial and must be 
deemed a clerical error in the power of attorney and 
act of possession.5? A patent issued by the Spanish 
government for lands in the Philippine Islands was 
not invalidated by a recital that the land was con- 
veyed by virtue of the provisions of a royal decree 
which had previously been repealed.># 

[§ 671] b. Necessity for Written Grant. The 
Spanish government recognized verbal, as well as 
written, grants,®> and when part of the public domain 
was separated from the rest by metes and bounds, 
and a settler put in possession, the title was valid.®¢ 
On lands being set apart and assigned, on petition, 
to a pueblo or Mexican town which, once formed and 
officially recognized, became entitled under Mexican 
law to the use of certain lands for its benefit and 
the benefit of its inhabitants, no other evidence of ti- 
tle than such assignment was required, nor given, the 
title of the pueblo to the lands in such ease being 
valid, without a deed or other writing formally trans- 
ferring the title.57 


[§ 672] c. Intention To Make Grant. Orders or 


usual conditions of such grants; it 
is not recited therein that it was 
made in exact conformity with the 
provisions of the laws; there is no 


and to 


How. (U. S.) 392, 16 L. ed. 353 [rev 
23 F. Cas. No. 13,843, Hoffm. Land 
Cas. 28]; Ohm v. San Francisco, 3 
Cal. Unrep. Cas. 314, 25 P 155. 

[a] After final confirmation of 
Mexican grant it is no objection to 
its admission in evidence that there 
is no evidence that the grantee, pre- 
vious to the issuance of the grant, 
ever presented a petition to the gov- 
ernor expressing his name, country, 
and religion, and the number of his 
family, or that the grant ever re- 
ceived the approval of the depart- 
mental assembly, or that the grant or 
any proceedings in reference to it 
were ever reported to the supreme 
government of Mexico. Soto v. 
Kroder, 19 Cal. 87. 

37. See U. S. v. Green, 185 U. S. 
256, 22 SCt 640, 46 L. ed. 898 (holding 
that a grant initiated by proceed- 
ings approved by the intendant ad 
interim of Sonora and Sinaloa, in 
which a sale was made in 1822, and 
the purchase-price thereupon paid in- 
to the public treasury, and completed 
by title issued by the commissary- 
general of Sonora in 1825, should be 
recognized as nee by the court of 

rivate land claims). 
R 38. Whitney v. U. eae ie U. S. 104, 
Dies Ctr56),. 45) lu. ed. : 

39. 0. S. v. Elder, 177 U. S. 104, 20 
SCt 537, 44 L. ed. 690. : 

40. U.S. v. Elder, supra; Chavez 
vio Sind Ww. S552, 20 SCt 201,44 
I. ed. 269; Peabody v. U. S., 175 U. 
S. 546, 20 SCt 219, 44 L. ed. 267. 

[a] Thus a grant of the title to 
jand by the governor of New Mexico 
was not made by an indorsement of 


as this is reasonably interpreted to 
be a mere license to occupy the land 
for cultivation, or to give temporary 
possession pending further action in 
the matter. U. S. v. Elder, 177 U. S. 
104, 20 SCt 537, 44 L. ed. 690. 

{b4 Ratification by governor of 
grant of lands which the depart- 
mental assembly had attempted to 
make is not shown by a letter, signed 
by him, in which he simply acknowl- 
edges the receipt of an official com- 
munication from an alcalde, report- 
ing the execution of a decree of the 
deputation making the grant, and 
asking how much his fee should be, 
as to which the governor says he is 
ignorant, but advises him to ask the 
assessor, although the governor does 
not make any protest against the va- 
lidity of the grant. Chavez v. U. S., 
175 U. S. 552, 20 SCt 201, 44 L. ed. 


269. 

Als SS VN older nd hen Us tot O4, 
20 SCt 537, 44 L. ed. 690. 
Record of claims see infra § 697. 
42. Houston v. Blythe, 60 Tex. 506. 

43. Teschemacher v. U. S., 23 F. 
Cas. No. 13,8438, Hoffm. Land Cas. 28 
[rev on other grounds 22 How. 392, 16 
L. ed, 353]. 

44. Bouldin v. Phelps, 30 Fed. 547. 

45. Bouldin v. Phelps, supra. 

[a] For example, a grant cannot 
be sustained, under the colonization 
law of 1824 and the regulations of 
1828, when there is a question of its 
genuineness, because, among other 
reasons, it is not in the usual form 
of such grants; it is not attested by 
the secretary of state; it is not upon 
habilitated paper; it has none of the 


record of the grant, or any note there- 
of, in the records of the government; 
it has not received the approval of 
the departmental assembly, nor was 
it referred to the departmental as- 
sembly by the governor; and juridical 
possession of the land was not given. 
Bouldin v. Phelps, 30 Fed. 547; Den 
v. Hill, 7. F..Cas. No. 3,784, McAIl. 480. 

46. MWHanrick v. Cavanaugh, 60 Tex. 
7 [dist Hanrick v. Jackson, 55 Tex. 


J. 

470 (Usuos Ws Larkin) So ELOwsanGUe 
S.) 557, 15 L. ed. 485. See Johnston v. 
Smith, 21 Tex. 722 [foll Blount v. 
Webster, 16 Tex. 616; Smith v. Pow- 
er, 14 Tex. 146]. 


48. Brown v. San Francisco, 16 
Cal. 451. 
49. Burleson v. McGehee, 15 Tex. 


375. 

fa] It will not be inferred that a 
grant was procured by fraud. De Cas- 
tro v. Fellom, 135 Cal. 225, 67 P 142. 


50. Burleson v. U. S., 15 Tex. 375. 

51. Burleson v. U. S., supra. 

52. U.S!) v. Juares, 26 F. Cas. No, 
15,500. 

53. Fulton v. Duncan, 18 Tex. 34. 

54. Catindig v. Catindig, 6 Philip- 
pine 517, 518 (where it was _ said: 


“T™he fact that in the recitals of that 
deed a mistake was made in the mat- 
ter of a date can not affect its valid- 
ity?) 

55. See cases infra note 56. 

56. Landry v. Martin, 15 La. 1; 
Sanchez v. Gonzales, 11 Mart. (La.) 
207 [dist LeBlane v. Victor, 3 La. 44]. 

572) Us -Sitv.. Pico, 6. Wall. (Use) 
536, 18 L. ed. 695, 
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other proceedings will not be construed as grants 
unless it is apparent that the action of the officials 
was intended as a grant,°’ and whether or not a 
grant was intended may become a matter of construc- 
tion.°® An order from the Mexican governor, allow- 
ing a search for land, and a reference by the governor 
to the alealde of a petition for a grant of the land 
selected, and a report that the land belonged to no 
private person, does not amount to a grant of a vest- 
ed interest,®° even in equity.°! The order of the 
governor of a province to the regidor, which author- 
ized the survey of certain land, the placing of a cer- 
tain person in possession, and the extension “in due 
form the proper proceedings which he has complet- 
ed,” in order that the grantee might take further 
proceedings to complete the title, and which required 
the person placed in possession “to present himself 
at the place of the intendant to obtain the title of 
confirmation in accordance with the resolution in the 
Royal Warrant of Cartorse,” did not constitute a 
valid grant but was inchoate and incomplete.°? An 
ordinance of the ayuntamiento of a pueblo to the 
effect that a title to lands be extended to a person, 
provided no other person showed a better right there- 
to, passed no title.°* Under the Spanish system the 
intention to grant as private property was always in- 
dicated in clear and appropriate words, which severed 
the land at once from the royal domain and converted 
it into private property, and an alleged grant not 
showing this intention was ineffectual. te 

[$ 673] d. Consideration. A grant by the Span- 
ish governor of Florida, which recites that it is made 
in consideration of the surrender by the grantee of 
another grant previously made, and which surrender 
has been accepted by the governor, will be confirmed 
as being based on a sufficient consideration.®® It 
was not necessary to the validity of a Mexican col- 
onization grant to show “onerous conditions”; that 
is, that any consideration, either in money or service, 
was required or given.°°® 

[§ 674] e. Form of Grant or Other Instrument. 
The official record of his official acts which the Mexi- 
can law required an alealde to keep carried with it 
the presumption that his acts were in form such as 
were necessary to give full effect to what he was at- 
tempting to do.*? 

58: 1Castillero.v. UseSsi2 Black (U. 
SD iG wl WE. ced 93/60; former 

[a] Probate sale in 1760 by high- | sion). 


est judicial tribunal under the French 


Gin MOR Meh iA 
regime was not a grant by the French] S.) 226, 10 L. ed 


erown. Carrere v. New Orleans, 162 66. 
Tay 98h, ils, 393. 67. 

59. Castillero v. U. S52 Black.(U. | 1. ed. 60. 
Sa) elnG eared 300s [a] 


60. U.S. v. Garcia, 22 How. (U..S.) 
QAM 1G) leeds Sos Neath ook Cas. NO. |e reds60 
holy atottim., andi Cas aol: 68. 

(Pls Sb Shoe ees 22s Ow AGU GOD gest o0.0 5, 
SS!) 2s bela Ved. 338 e hath Osh Cas: 
No. 5,215, Hoffm. Land CAs uno lals 69. 

62. Upson v. Campbell, (Tex. Civ. | 134. 
A.) 99 SW 1129 iteoll Menard v. Mas- 70. 
sey, 8 How. (U. S.), 293,12 L. ed. 10855,| 91. 
Paschal v. Perez, 7 Tex. 348]. Ths 

63. Beach v. Gabriel, 29 Cal. 580. 29 SW 762, 

64. Une SS. ve Turner, 41, How.iCU, Wier 
Sr 663 yale Ee) Cdiwi85 7) Efoll, Wetse vi 73. 
King, «) HlowaGUstS rs33, ize leed. 74. 
934 and foll in’ U. S. v. Coxe, 17 How. | (U. 
(U.-S.) 41, 15) Led. 76] (holding that | Kung, 3. How. 
the contract between the Baron de | 824; 
Carondelet. and the Marquis de|S.) 319, 10 lL. ed. 
Maison-Rouge conveyed to the latter 
no interest in the land). See U. S.| 399, 32 L. ed. 706. 
vy. Philadelphia, 11 How. (U. S.) 609, [a] 
13 L. ed. 834. Compare Roa v. Land 
Director, 46 Philippine 862 (grant 
by Spanish government to native of !ed. 731; 


Banks v. 
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Philippines held effective in view of 
laws and nature of posses- Sere ae ‘ow. 
Pelee pine, TUS TEXAN Cy AOE 


Scott v. Ward, 13 Cal. 458. 
Palmer vy. Low, DST Oiry rls aceon indeoukes 


Particular forms held suffi- 
cient.—Palmer v. Low, 98 U. 


Gonzales v. Ross, 


bers v. Fisk, 22 Tex, 504. 
Howard v. Colquhoun, 28 Tex. Wey 


Sheppard v. Harrison, 54 Tex. [a] 


Howell v. Hanrick, 
30 SW 856, 
Moreno, 39 Cal. 233 

See cases infra note 74. No 

Denise v. Ruggles, 
S.) 242, 14 L. ed. 922; 
CUS. i) (edly edt 
U. S. v. Delespine, 15 Pet. (U. 
753. See also Pink- 
erton v.. Ledoux, 129 U.S. 346, 9 SCt 


Grants held void for uncer- 
tainty see Arivaca Land, etc., 
ULESs 849 U.S 649, 2255 Ct 5255046) ire 76. 
U. S. v. Boisdore, 11 How. 


[§§ 672-677 


[§ 675] f. Use of Stamped Paper. The fact that 
a concession was not written on stamped paper is an 
objection going merely to the authenticity of the 
instrument, which may be supported by proof ali- 
unde.®® 

[§ 676] g. Name of Grantee. It has been held 
that it cannot be predicated of a grant of land that it 
was “issued” or “made” until the name of the grantee 
was inserted in it.°® But it has also been held that 
the mere clerical omission of the name of the grantee, 
in a grant which otherwise is formal, and has been 
treated as complete and final by the parties inter- 
ested, as well as by judicial officers and tribunals, af- 
fords no ground for declaring the grant invalid at the 


. instance of a stranger, where looking at the grant 


in its entirety there can be no question for whom it 
was intended and to whom and in what right it 
should have been and was in fact made.*° Nor will 
a mistake as to the name of the grantee in the proto- 
col defeat the grant when the error is apparent and 
it is clear who is the real grantee."+ : 

[§ 677] h. Description of ‘Land. A Mexican 
grant, to be complete and perfect, must be of a spe- 
cific parcel of land, and it must appear on the face of 
the instrument, or by the aid of its descriptive por- 
tions, not only that a specific parcel was intended to 
be granted, but it must beso deseribed that such par-- 
cel can be identified with reasonable certainty; and 
if there is nothing in the grant or documents to 
which it refers by which to fix the lines of one of 
the sides of the tract intended to be granted, or to 
determine the particular quantity, the concession 
does not confer a perfect title.7? Where a grant of 
land is indefinite as to its location,’ or is uncertain 
as to the place where the lands granted are intended 
to be surveyed, rendering it impossible to make a 
survey under the terms of the grant with certainty, 
the grant is void and will not be confirmed.7* The 
grant of a certain specified quantity of land, known 
under a specifie name, and the locality of which is 
perfectly well ascertained, is sufficiently definite.7° 
The description of land granted is sufficient if the 
diseno, which is referred to and which accompanies 
the petition, indicates the boundaries with reasonable 
certainty.*® A Spanish grant which recited that the 
land was actually measured and its boundaries 
we S.). 68, 18 L. ed. 605; Vilialobos v. 
(U,_S.) 041) 9£3, Teed: 
Br U.S. v. Lawton, 5 How. CWURSS) 
10, Wom. ed. Zitas- ade S. v. Miranda, 16 
Rete (US D153, l0wl.ved: 92.0 sO peane 
Vi US isp eet, (CUn) St) 2a. at ORdosrede 
De Villemont, v.."U. 'S.,. 7 Fo Cas. 


No. 3,839, Hempst. 389 [aff 13 How. 
261, 14 L. ed. 138]; Gwin v. Calegaris, 


S125) 189) Cale 384, Weer 851 Ohm ve ise 

Francisco, 3 Cal. Unrep. Cas. 314, 25 P 

120 U.. S.| 155; Doe v. Latimer, 2 Fla. 71; Hamil- 

30 L..ed.. 8013" -Cham- | tony. State, CPex: Civ. A.)) 1520S w 


LIL. 

U. S..v. Vaea, 18 How. (UU. Si) 
dood Ly. eds 485) 

Grants held sufficiently Aefi- 
nite see U. S. v. Sutherland, 19 How. 
88 Tex. 383, | CU. S!) 3863, 15 L.. ed. 666; Feliz v. U. 
31 SW 611. Spon, cas. Now 427205 Hoffm. Land 
Casanooe Semple Vie Uineneye cl tee Oaree 
12,662, Hoffm: Lana (Chih Suis 
16 How.| U. Tae Grimes, Zou Uw OAS SN Ox ales 
WclSi ve ll 26., Elotim: Land Co. AUERIR IAN CONUH ARES AZ 
Ui: On Rea Casta iNore lies 188, Hoffm., 
Land Cas. 435 Spaulding Vv. Bradley, 
79 Cal. 449, 22 P 47; Phelan y. Poyo- 
reno, 74 Cal. 448, 13 P G8ily NORE es 
Holloway Vv. Galliac, 47 Cal. 474: 
State v. Bowie Lumber Coxe 14a Saas 
581, 87 S 302. 

U. S. v. Wilson, 28 EF. Cas. No: 
165735, Hofim. Land “Casi 824: 


COmvie 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and mote number. 


§§ 677-683] 


marked on the ground was not void because of the in- 
sufficiency of the description, since the boundaries 
could be ascertained by extrinsic evidence.?7 

[§ 678] i. Combining or Division of Grants. 
There was nothing in the Mexican colonization laws 
of Texas, or in any general principle of law, which 
forbade the comprising in one final title the lands 
granted to two colonists.‘8 And on the other hand it 
is no objection to an eleven league grant that it was 
divided, and titles issued to the land in several par- 
cels.*® 

[§ 679] j. Signature and Execution of Grant. 
It is no objection to an alealde’s grant, in the com- 
mencement of which his official character is stated, 
that his official designation was not appended to his 
signature; it being in evidence that he was alealde 
in fact.6° A grant of land in Texas, issued before 
the Revolution and subsequently located within the 
colony of Austin and Williams with their consent, 
and certified by the secretary of the state of Coahuila 
and Texas, is valid, without the signature of the 
governor.S+ Where a person relied for his title on a 
paper without the usual stamp, but purporting to be 
a Mexican colonial grant, and containing the follow- 
ing clause: “On this date, this petition was attached 
to the manuseript record to which it corresponds, and 
raised to the corresponding seal, which I seal for its 
continuance,” followed by a rubric, but no name or 
date, it was held that the paper appeared to have 
been duly legalized.*? A grant of land from a Mexi- 
ean state executed in 1835 is complete without a 
certificate as to the genuineness of the signatures to 
the grant.* 

[§ 680] k. Delivery of Grant. The doctrine of 
delivery, as applied to private conveyances,®* has no 
application to grants made by the Mexican govern- 
ment, but the title under a grant from that govern- 
ment vested the moment the entry in the book of 
records received the stamp of the last act required 

77. Flores v. Hovel, (Tex. Civ. A.) [a] 
125 SW 606. to make the 

78. White v. Holliday, 11 Tex. 606. 

73. McGehee v. Dwyer, 22 Tex. 435 
[foll Jenkins v. Chambers, 9 Tex. 167; 92. 


Hancock v. McKinney, 7 Tex. 384]. 


80. Downer v. Smith, 24 Cal. 114. 1 Wall. 


man, 
705; 
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Only effect of approval was 
grant binding on the 
Mexican government. 
Smith, 13 Cal. 373. 

Hornsby v. U. S., 10 Wall. (JU. 
S.) 224, 19 L. ed. 900; 
CURES) 6 7455) 7 Ls ved. 
Bouldin v. Phelps, 30 Fed. 547; 
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completely to authenticate the instrument, and a de- 
livery of a copy was unnecessary.®® So also, under 
the Spanish system, while delivery of the thing 
granted was essential to the validity of the grant, it 
ane necessary that the evidence of title be deliv- 
ered.® 

[§ 681] 1. Alteration of Grant. If a government 
grant is, by subsequent alterations, made to confer 
other rights than those conferred at its issue, it is 
absolutely void,’7 and may be shown to be so by a 
subsequent grantee.88 Where a Mexican grant, is- 
sued and delivered, was subsequently altered in the 
quantity granted by direction of the grantor, on the 
application of the grantee, and was then redelivered 
to the grantee, such redelivery was in legal effect a 
reéxecution of the grant.’ 

[§ 682] m. Modification of Grant. The power 
vested in an alealde to grant lots implied the power 
to modify the grant with the consent of all the 
parties in interest while the proceedings were in fieri 
and so long as anything remained to be done by the 
granting power.°®° 

[§ 683] n. Approval of Departmental Assembly. 
A Mexican grant of land in California was required 
to be made subject to the approval of the depart- 
mental assembly,®+ and unless such approval was 
obtained the title was not regarded as perfect and 
complete.°? But a grant of lands by the governor, 
subject to the approval of the departmental assem- 
bly, vested an immediate equitable title in the gran- 
tee before the approval of the assembly was ob- 
tained;®°? and as it was the duty of the governor, 
and not of the grantee, to submit the grant to the 
departmental assembly for its approval,®* the want 
of such approval did not divest the grantee of his 
equitable title,®® or affect the validity of the grant,°® 
er prevent its confirmation,®? unless the territorial 
archives show that the grant had been sent to the 
assembly, and by them rejected, and from them sent 
Where a Mexican grant was not 
claimed under the Colonization Law 
of 1824, or the regulations of 1828, 
but by special orders issued to the 
governor by the Mexican government, 
the power thereby conferred could 


not be exercised by the governor 
without the concurrence of the as- 


Waterman v. 


U. S. v. Work- 


81. Spencer v. Lapsley, 20 How. 
(U. S.) 264, 15 L. ed. 902. 

82. White v. Holliday, 11 Tex. 606. 

83. State v. Palacios, (Tex. Civ. 
A.) 150 SW 229. 

84. See Deeds §§ 94-129. 

85. Donner vy. Palmer, 31 Cal. 500. 

86. Lavergne v. Elkins, 17 La. 220. 


87. Hanrick v. Cavanaugh, 60 Tex. 


-1 [dist Hanrick v. Jackson, 55 Tex. 
alee 

88. Hanrick vy. Cavanaug‘h, 60 Tex. 
: [dist Hanrick v. Jackson, 55 Tex. 

We 
89. De Malarin v. U. S., 1 Wall. (U. 
S202, at de. ed. 59/4, 

90. Lick v. Diaz, 37 Cal. 437. 

[a] Thus, where the grantees, un- 
der a grant executed by a Mexican al- 
calde, immediately afterward ap- 
peared before him and declined to ac- 
cept the grant as made, desiring a 
modification he might amend the 
grant by indorsing on the back of it 
the renunciation of one and the fact 
that the other person might have the 
entire lot, irrespective of whether or 
not the title had vested at the time of 
the first grant, and that such modifi- 
cation of the grant was not a trans- 
fer of title from one grantee to an- 
other, but an exercise of the grant- 
ing power. Lick v. Diaz, 37 Cal. 437. 

915, U.. S).v.. Workman; 1 Wall: (U: 
Sab, Lid. ed.o705; Taylor v. Ws= 
eandon, 50 Cal. 428; Waterman v. 
Smith, 13 Cal. 373. 


[50 C. J.—77] 


Tobin v. Walkinshaw, 23 EF. Cas. No. 
14,069, McA]. 151. 

[a] Ejectment cannot be main- 
tained on title under a Mexican grant 
of land in California, which had nev- 
er received the approbation of the de- 
partmental assembly and had never 
been segregated from the public do- 
main before the treaty of Guadalupe 
Hidalgo, except against a trespasser. 
Tobin v. Walkinshaw, 23 F. Cas. No. 
14,069, McAIl. 151. 

{[b] Approval of departmental as- 
sembly cannot be presumed from de- 
livery of grant.—Tobin v. Walkin- 
shaw, 23 F, 
A Cyt Ie 

938. Hornsby y. U. S., 10 Wall. (U. 
Sere 24" 29" Tas edi S008) We Sov. Cer- 
vantes, 18 How. (U. S.) 558, 15 Li, ed. 
484: U. S. v. Reading, 18 How. -(U. 
Se, liaeiar ede Oil: 

94. Hornsby -v: U.'S..10 Wall. icU: 
Spincoss LOM neds O00P Uris. vy uRead= 
ing. Ls) Low, CU S)) dj lis" Le eds 294 
[foll U. S. v. Cervantes, 18 How. 553, 
Pode ved. “Sc4e Catt 5b.h. Casi, No. 2,- 


560) ]. 

95. U. S. v. Reading, 18. How. (U. 
S.) 1, 15 L. ed. 291; Soto v. Kroder, 
LGM @al. e8ics 


965, US) Vv. Johnson, de Wall. Cu. 
S.) 326, Wi Leewed., 597; Cervantes: Vv, 
Ue SS. poe cCas. NO. 2,000) [ate L8! How. 
558, 15 L. ed. 484]. 

{a] Grant under special orders.— 


Cas. No. 14,069, McA1ll. 


sembly, and a grant by the governor 
alone was void. U.S. v. Osio, 23 How. 
(U. S.) 273,:16.L. ed. 457. 

[b] Grant under authority of des- 
patch of 1838, issued by the govern- 
ment of Mexico to the governor of 
California, was void, if not made with 
the concurrence of the departmental 
assembly, as thereby required. Bould- 
in v. Phelps, 30 Fed. 547. 

7. U.S. v. Castillero, 23 How. (U. 
S.) 464, 16 L. ed. 498; Bouldin v. 
Phelps, 30 Fed. 547; U.S. v. Larkin, 
26..h.) Cas...No. 15,563 fafi 18) lows 
bow, 1b. Lweds 485, and foll Wi Sy ave 
Fremont, 18 How.-(U. S.) 30, 15 L. ed. 
3021s WU. Si.v. Reading, 27 B.. Cas. Nos 
16,127, offm. Land. Cas. 13 paki, is 
How. 1, 15 lh. ed. 291] (the conditions 
having been performed cy pres); Wa- 
terman v. Smith, 13 Cal. 373. 

[a] Such titles could be perfected 
only by proceedings under the act of 
congress of March 3, 1851.—Bouldin 
v. Phelps, 30 Fed. 547. 

[b] Disturbance of country as ex- 
cuse for failing to obtain approval.— 
The failure of the grantee, in a grant 
from the governor of California in 
1844 of a designated tract of land, 
subject to the approbation of the de- 
partmental assembly, to obtain the 
approbation of the assembly, was ex- 
cusable on account of tthe disturbance 
by the war with the United States. 
Fremont v. U. S., 17 How. (U. S.) 542, 
15 L. ed. 241. 
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to the supreme government, and disapproved by it 
also.°* Upon approval by the departmental assembly 
the grant became “definitively valid” and ceased to 
be defeasible, and the estate was no longer sub- 
ject to be divested except by proceedings for breach 
of its other conditions.*® Where the Mexican goy- 
ernor granted lands, but the departmental assembly 
held that the grant was of a larger amount than by 
law could be made, and therefore reduced it, the 
grant could be confirmed only to the limited amount. 
Under the laws of Mexico, grants of land to native 
citizens for the purpose of foreign colonization might 
be made by the territorial governors without the ap- 
proval of the departmental assembly.? 

[§ 684] 0. Consent of Executive. Under the col- 
onization laws of Mexico, 1824-1828, the consent of 
the federal executive was essential to the validity of 
grants of lands within the “coast leagues” or “littoral 
leagues,” consisting of lands within a certain dis- 
tance of the coast,? or the “border leagues,” consist- 
ing of lands within a certain distance of the boundary 
between the United States and Mexico,* and a grant 
made by the authorities of a state within those limits 
ig absolutely void unless it is shown that it was made 
with the approbation of the supreme government.® 
The United States supreme court has held that these 
restrictions applied only to grants to empresarios 
who intended to introduce large colonies of for- 
eigners and did not apply to grants to natives of 
Mexico,® but the supreme court of Texas holds the 
consent to have been necessary whether the conces- 
sion was made to a native Mexican or to a foreigner.” 
It is sufficient to support a grant of land within such 
limits that the consent of the executive was actual- 
ly obtained,® and it is not necessary that such con- 
sent should appear on the face of the title of a 
colonist.2° A grant by the state of Coahuila and 
Texas, under article 32 of the law or decree of March 
26, 1834, was valid without the consent of the fed- 
eral executive, although the iands were within the 
littoral or border leagues.?° 

[§ 685] p. Approval of Governor or Intendente. 
Where the governor, in referring a petition for a 
grant to the alealde, with directions to give posses- 
sion, “designating limits, and doing what is proper,” 
further directed that he then transmit the expediente 


8s. U.S. v. Reading, 18 How. (U. 
Ss) Mphip et red. 2.9 L 

99. Hornsby v. U. S., 10 Wall. (U. 
S:) 224, 19 L. ‘ed. 980. 

1. U.S. v. Hartnell, 22 How. (U. 

S.) 286, 16 L. ed. 340. 

2. U.S. v. Cervantes, 18 How. (U. 
S.) 553, 15 L. ed, 484; De Arguello v.|3 Tex. 321 
i Of tse 18 How. (U. Ss) 5389, 15°L, ed. 5. 
478, fa] 

8. Foote v. Egery, 24 How. (U. S.) 
267, 16 L. ed. 656; League v. Egery, 
24 How. (U. S.) 264, 16 L. ed. 655; 
Wilcox v. Chambers, 26 Tex. 180; 
Smith v. Power, 23 Tex. 29; Smith v. | alleged. 
Power, 14 Tex. 146; Goode v. Mc- “8 
Queen, 3 Tex. 241. 

[a] Littoral leagues are measured 
from the contact of the main land 
with the main sea, where no bay in- 
tervenes, and with the latter when 
one intervenes, and from the mouths 


Union, 


must be 


of rivers, whether these be in the 
heads or lower down in the bays. | ers). 
Hamilton v. Menifee, 11 Tex. 718. 4 


4 Wood v. Welder, 42 Tex. 396; /]180 
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tion of the president of the Mexican 10. 
had no authority under the 
laws to grant lands within the border 
leagues for the purpose of perfecting 
an inchoate claim to the 
previously acquired 
ernment of Spain. Edwards y. Davis, 1 
Goode v. McQueen, 3 Tex. 241. 12. 

Assent must be alleged.—The 13. 
approbation and consent of the su- | 36 
preme federal executive of Mexico 
specifically averred and 
proved, and cannot be proven unless 15. 
Republic v.".Dhorn, 8 Text 


6. De Arguello v. U. S., 
GO. SDP 39 215 sto, Nod; eke [foll U.S. [a] 
Vv. Cervantes, 18 How. 58 15 L. ed. 
484 (aff 5 F, Cas. 
also U. S. v. Coronado Beach Co.,.204 
Fed. 230 [aff 255 U. S. 472, 41 SCt 378, 
65 L., Hd. 736] (colonists and foreign- 


No. 3 ee0sd, See 


Wileox v. Chambers, 
(where Bell, 


er 


at meter 


to the governor’s office, “so that if it be approved 
the proper testimonio may be ordered to be given to 
the petitioner,” the action of the alealde in delivering 
possession was of no effect until approved by the 
governor.11_ Where, on a petition for a grant of land 
with specified boundaries, the governor indorsed a 
recital beginning, “As he asks it according to law, 
and I understand that no injury results to any third 
party,” ete., together with a direction to the alealde 
to “proceed to give the possession, designating the 
limits, and doing what is proper,” ete., this was a 
direction to designate the limits described in the peti- 
tion, and gave the alealde no authority to designate 
limits giving a much larger tract than that petitioned 
for.1?, The approval of an intendente was not neces- 
sary to a grant of public lands in Mexico in 1816.** 

[§ 686] gq. Consent of Empresario. The consent 
of the empresario to a grant within the limits of his 
colony was required only for his own protection, and 
was not necessary to the validity of a title.1* 

[§ 687] r. Payment. Where claimant failed to 
make the required payment for the land he is not 
protected.1> But a grant was not invalidated by a 
failure to pay the fee which the Mexican regulations 
directed the alealde to collect for each grant of pub- 
lie lots.1°-17. Where the law provided that a certain 
class of settlers should receive a grant of land with- 
out paying any dues to the state, and-the governor di- 
rected the land commissioner to issue a grant to one 
of that class, and to classify his land so as to show 
what the grantee must pay to the state, and the com- 
missioner issued a grant, not classifying the land, but 
exempting the grantee from the payment of all dues, 
the grant was valid.18 Where a concession in sale, 
under the twenty-fourth article of the Mexican state 
colonization law of 1825, conceded to the purchaser 
the terms of payment designated in the twenty-sec- 
ond article of the same law, this was no objection to 
the title.*® 

[§ 688] s. Location and Survey. A claim under 
a ceding sovereignty cannot be confirmed unless evi- 
denced by a grant, concession, warrant, or order of 
survey for some tract of land therein described, 
made, granted, or issued before the change of soy- 
ereignty, so as to make it capable of some definite lo- 
cation consistently with its terms,?° or by an order 
Johnston v. Smith, 21 Tex. 722 
[foll Blount v. Webster, 16 Tex. 616]; - 
Smith v. Power, 14 Tex. 146 (holding 
this to be the only recognized excep-. 
tion to the requirement of consent of 
the federal executive). 

Bergere v. U. S., 168 U. S:. 66;— 
18 SCt 4, 42 L. ed. 383. 

Bergere v. U.S ‘supra. 
Sheldon v. Milmo, 90 Tex. 1, 
SW 413. 

14. McGehee v. Dwyer, 22 Tex. 485 
[foll Martin v. Parker, 26 Tex. 253]. 
Haynes v. State, Glex: Civ Any 
85 SW 1029 [rev on ground that there 
was a presumption of payment 
(Tex.) 100 SW 912]. 

Presumption of payment held 
not rebutted. Flores v. State, 100 
Tex. 433, 100 SW 916; Benavides v. 
State, 100 Tex. 433 , 100 SW 915; Pena 


v. State, 100 Tex. 432, 100 SW 915; 
noe v. State, 100 Tex, 426, 100 sw 


31 Cal. 


same land 
under the gov- 


18 How. 


26° Tex Donner y. Palmer, 


J., delivering the | 500. 


Yancey v. Norris, 27 Tex. 40; Smith | opinion of the court, stated this to be 18. Swift v. Herrera, 9 Tex. 263. 

v. Power, 23 Tex. 29; Blount v. Web-|the established rule on the subject 19. Hancock vy. McKinney, 7 Tex 
ster, 16 Tex. 616; Smith v. Power, 14] but said that were the question an | 384, : 
Tex. 146; Republic v. Thorn, 3 Tex. | original one he would feel bound to 20. Smith v. U. S., 10 Pet. (U. S.) 


499; Goode v. McQueen, 3 Tex. 241.' 

{a] Perfecting inchoate grant.— 8. 
The executive of the states of Coahui- 9. 
la and Texas, without the approba- 


decide it otherwise). 
Marsh v. Weir, 
Marsh v. Weir, 
Dunn, 11 Pex: +708; 


320)) 9 tu, ed. 442 [foll Wherry v. U. 

21 Tex..*97. S., 10 Pet. (U. S.) 338, 9 L. ed. 446]. 
supra; Hatch vy. Tal Survey, without order of sur- 
» | vey, is not a legal appropriation of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to survey any given quantity without any descrip- 
tion or limitation as to the place which was located 
by a survey made by a proper officer before that 
time.*? As otherwise stated, descriptive grants under 
the former government are confirmed, although not 
surveyed before the change of sovereignty;?2 but 
where the grant is too indefinite to convey any specif- 
ic land it is not confirmed unless a survey or location 
was made.** By the Spanish regulations, when a 
concession was made, the grantee was to have the 
survey made at his own expense, and a return there- 
of was to be made to the proper officer.?4 
the grantee has actually settled and oceupied the 
land, a survey may be presumed.?® As to pueblo 
lands,?® although in some instances under the Mexi- 
can laws an officer was appointed to mark off bounda- 
ries of the four square leagues to which new pueblos 
were entitled, and to designate the uses to which 


particular tracts should be applied, yet the right of ° 


the pueblos and their inhabitants to the use and en- 
joyment of the lands was not made dependent upon 
such measurement and designation.27 Under the 
Florida treaty, surveys of land granted by the Span- 
ish authorities might be made at any time before the 
exchange of flags.28 A grant of land, made by the 
governor of Louisiana before the treaty of cession of 
1803, but without a survey until 1811, and after the 
treaty, isnot valid.?® It is not fatal to a Mexican 
grant that the survey was made before the order 
directed to the surveyor by the alealde was entered 
on the grant.?° 

By whom survey made. Under the Spanish system 
individuals could not locate their grants by mere pri- 
vate survey,*! but the grants were an authority to 
the public surveyor or his deputy to make the sur- 
vey as a public trust to prevent the public domain 
from being cut up at the pleasure of the grantees.®? 
A warrant or order of survey could be executed by 
the surveyor-general of the province,** by any depu- 
ty appointed by him,’* by the district surveyor,?* 
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by the commandant of a post,?® or by a private per- 
son specially authorized by the governor-general or 
intendant.37 

Requisites of survey. A survey under the Spanish 
government meant the actual measurement ‘of land, 
ascertaining the contents by running lines and angles, 
marking them, and fixing corners and boundaries ;?8 
and unless the survey made will enable the court 
to ascertain the specific boundaries of the land 
granted, the validity of the grant cannot be sus- 
tained.*® In order to be effective the survey must be 
in conformity with the grant and correspond with the 
concession in regard to the district where the survey 
should be made, and show that the survey is for the 
land granted by the proper authority,4® and a sur- 
vey made at a different place from that mentioned in 
the grant is void.4! But where a Spanish grant of 
lands in Florida was for the land mentioned in the 
petition or any other land that was vacant, it is 
no objection that the survey did not correspond with 
the particular location.42 A colonization grant of 
land in Texas is not void because the surveyor re- 
turned an excess in his survey,*? and if the excess is 
not so great as to show fraud the grantee will hold 
to the extent of his survey.‘* It is necessary to the 
validity of an entry of land under a Mexican grant 
that it be made with such certainty and precision 
that adjacent lands can be located without confusion 
of the boundaries.*°® 

Construction. A location made in Texas in 1835 
should, on account of the condition of the country, 
be liberally construed.4® The word “near,” indicat- 
ing proximity to another place, as used in a selection 
of lands under a grant from the Mexican government, 
would afford no guide for the direction of others 
in selecting their lands, so as not to include those em- 
braced in the location, and consequently, having no 
identity or means by which it could be identified, 
the grant must be without force or effect.*7 In de- 
termining the extent of a grant the field notes and 


the land and does not sever it from {while Louisiana was under such do- 35. Winter v. U. S., supra. 
the mass of the public domain. Al-|minion did not make title until the 36. Winter v. U. S., supra. 
len v. West Lumber Co., (Tex. Civ. | land was located and surveyed by the 37. Winter v. U. S., supra. 


A.) 223 SW 529 [rev on other grounds | proper officers). 
(Commn. A.) 244 SW 499]. 

[b] Approval of survey by ,com- 
missioners of general land Office is | all 
unnecessary. Wilson Cypress Co. v. } pressed, 
Del. Pozo, 236 U. S. 685,°35 SCt 446, 


grants, 


[a] Noninterference with rights 
of others was condition attaching to 
implied 
and this of itself demanded 
an actual survey of the land. 


38. Winter v. U. S., supra. See 
also U.S. v. Lawton, 5 How. (U. S.) 
10, 12 L. ed. 27 (holding that a Span- 
ish grant of land will not be con- 
firmed, although surveyed twice, 


when not ex- 


59 L. ed. 758. Vio is 


oie (Sinithvs-U, S. L0OsPet. CUS!) 
926, 9 L. ed. 442 [foll Wherry v. U. S., 
TO ePet: (U.S) 338, 9 L. ed..4 ; 

DOr We 1S. + Va Arredondo; 1/3) Pet. 
(U. S.) 138, 10 L. ed. 98; Mackey v. 
iirc uOieets (UL is.) 840,09 Ti ed.44% 
(holding this to be true as to grants 
in Florida and Missouri). 

93" Ainsa y..U..S., l61-U. S: 208, 
16 SCt 544, 40 L. ed. 673; D’Auterieve 
eM ESe Ot Uinis00 00; 225i En ed. 869; 
Maguire v. Tyler, 8 Wall. (U. S.) 650, 
Now) ed.320;. Mremont, v.\U..S., 17 
iow. (U.S) 542, 15 La. ed. 241 [rev 
95 BE. Cas: No. 15,164]; U.S. v. Law- 
ton, 5 How. (U. S.) 10, 12 L. ed. 27; 
U. S. v. Miranda, 16 Pet. (U. S.) 1538, 
10 TA ed. 920: U. S. v. Delespine, 15 
Pet. (U. S.) 319, 10 L. ed. 753; O’Hara 
ven SS. lo Pet. (U.S) 25, 10). ed. 
737; Muse v. Arlington Hotel Co., 68 
Fed. 637 [writ of error dism 168 U. 
S. 430, 18 SCt 109, 42 L. ed. 5381]; De 
Villemont v. U. S., 7 F. Cas. No. 3,- 
839, Hempst. 389 [aff 13 How. 261, 14 
h. ed. 138, appr Winter v. U. S., 30 
F. Cas. No. 17,895, Hempst. 344, and 
foll Glenn v. U. S., 10 F. Cas. No. 
5,481; Hempst. 394 (aff in 13 How. 
250, 14 lL. ed. 133)]; Winter v. U.S., 
30 EF. Cas. No. 17,895, Hempst. 344. 
See Burgin v. Simon, 135 La. 213, 65 
S 128 (holding that a “requette” not 
purporting to locate the land peti- 
tioned for to the Spanish government 


S., 80 F. Cas. No. 17,895, Hempst. 


24. Winter v. U.S., supra. 

25 Or Maral We Wiesel babe ets COs ise) 
275, 10 L. ed. 737. See U; S. v. Vaca, 
PS iow: CU. S!). 656, 05 .s-eds 43ib 
(where the claimant before applying 
for the grant had been in possession 
under a license). 

26. See supra § 652. 

27.) (sane rancisco tv. Ue Ss 21 EF: 
Cas. No. 12,316, 4 Sawy. 558. 

23. U.S. v. Acosta, 1 How. (U. S.) 
24, 11 L. ed. 33; U. S. v. Clarke, 16 


Pet. (U. S.) 228, 10 L. ed. 946. See U. 
Ss. v. De Morant, 123 U. S. 335, 8 SCt 
US Oi dd nea. mil. 

29.0 Sid Uasev Uo ke OP ete iCUR ss.) 


326, Iai, [foll in Wherry v. 


tT. S10 Pet. (U.S.) 338.9 Li. ed, 446]. 


30. Spencer v. Lapsley, 20 How. 
(U. S.) 264, 15 L. ed. 902. 

Slo yomuith vn Ue Sono Pet. (Us, 'S.) 
326, 9 L. ed. 442 [foll Wherry v. U. S., 
10 Pet. (U. S.) 838, 9 L. ed. 446]; Win- 
LOG Ve Wke osy ROO mie | BOS. ING). l 1,005 


Hempst. 344. 
Sah Smith Wa lee eLOnbet. CU: 1S.) 


326, 9 L. ed. 442 [foll Wherry v. U. 


SPalomeet. COL Swi seo 0. dus wed 446 J 
Wainter.y.9U.9.,,00 F.-Cas. No. 17,895, 
Hempst. 344. See Hornsby v. U. S., 
10 Wall: (U. S.) 224, 19 Li ed. 900. 
33. Winter v. U. S., 30 F. Cas. No. 
17,895, Hempst. 344. 
34. Winter v. U. S., supra. 


Winter | where the first survay was fictitious, 
not being actually made on _ the 
ground, but only on paper, and the 


second survey was too imperfect to 
be effectual), 

fa] Any actual marking of 
boundaries of a grant, so that the 
land can be identified with reasonable 
certainty, is sufficient to establish the 
grant; and it is not necessary that 
lines should have been actually de- 
fined and marked by a scientific sur- 
veyor. Johns v. Schutz, 47 Tex. 578. 

[b] Mere erection of monument at 
a particular spot is not a survey or 
its equivalent. Winter v. U..S., 30 
F. Cas. No. 17,895, Hempst. 344. 

39. JTiedoux v. Black, 5 la. 
510. 

40. U.S. v. Forbes, 15 Pet. (U. S.) 
178, OV. ed. 701" [toll U.S) veeiner= 
tas, 9 Pet. CU. S.) 171, 9 L. ed..90;. VU. 
S. v. Clarke, 8 Pet. (U. S.) 436, 8 L. 
ed. 1001]. 

41. Villalobos v. U. S., 10 How. (U. 
S:) 541, 13 Li. ed. 53%; U. S..w. Hanson 
16 Pet: (U."S:) 196, 10 Ee ed s935: 

42. U.S. v. Clarke, 16 Pet. (U. S.) 
228, 10 L. ed. 946. 

43. White v. Burnley, 20 How. (U. 
S:)) 235, 05. Le ed. *686, 

44. Elliot v. Mitchell, 28 Tex. 105. 
45. Weir v. Van Bibber, 34 Tex. 


Ann. 


46. Elliot v. Mitchell, 28 Tex. 105. 
47. Ruis v. Chambers, 15 Tex. 586. 
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map of the surveyor should control rather than 
casual and ambiguous phrases in the letter of the 
surveyor to the governor accompanying them.*® 

Operation and effect. Plots and certificates, on ac- 
count of, the official character of the surveyor-gen- 
eral, had the force and character of a disposition. a 
The lines fixed by a corrected survey, ce eaien te 
a grant, are obligatory on the United States and al! 
claiming under them since the act of confirmation, 
and cannot be impeached or changed by any evidence 
tending to show that these lines were incorrectly lo- 
cated, either by mistake or fraud on the part of the 
Spanish government or its officers, prior to the date of 
the grant.°° A survey of lands in Louisiana, made 
when it was a provinee of Spain, but not in full con- 
formity with the requirements of the order authoriz- 
ing it, and not subsequently confirmed by Spanish au- 
Porites! gave merely an inchoate title to the gran- 
tee.°+ 
over what may subsequently be determined to be 
the exact line of the littoral and border leagues will 
not defeat titles acquired thereby, if, when issued, 
they were supposed to be in conformity to the line, 
and were not located in wanton disregard of the 
laws restricting titles in the territory embraced by 
the line.°? The establishment of the boundaries of 
a colony by its proper surveyor had no effect on 
rights acquired anterior to that time, and did not 
warrant those authorized to colonize to grant a col- 
onist lands previously granted to another but aft- 
erward included within the survey.°? The location of 
a valid grant, confirmed by the departmental assem- 
bly, could not in any way be affected by the cireum- 
stance that, without any notice to the grantee, his 
grant was treated as forfeited, and a part of the land 
embraced within the diseno of a tract granted to an- 
other.°* 

[§ 689] t. Extension of Title. No petition or or- 
der was necessary for an extension of title under a 
Mexican grant,°® nor was it necessary that the grant 
should be attached to the testimonio, nor that the 
testimonio should be written on stamped paper.°® 
In extending title the commissioner’s designation of 
the colony by a name popularly used, although not 
the legal name, was sufficient;°7 and the extension 
will not be held void, long afterward, the govern- 
ment having meanwhile acquiesced in the commis- 
sioner’s acts, because it was executed two days after 
the expiration of the time limited by the law for tak- 
ing possession.®8 As the act of congress of Coahuila 
and Texas of March 26, 1834, creating a new system 
of disposing of the public lands and repealing the act 
of 1832, did not abrogate the grants and sales which 
had been made under the latter act, or abolish the of- 
fice and functions of commissioners, an extension of 
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title by a commissioner, after the act of 1834 took 
effect in pursuance of a concession previously made 
under the act of 1832, is valid.°® The signature of a 
judge or alealde acting in place of a notary, authen- 
ticated by two assisting witnesses, has all the force 
and effect of the signature and seal or rubric of a 
notary.°° Jt has been held that according to the 
Spanish law assisting witnesses are not necessary to 
the validity of final titles extending by alcaldes and 
commissioners to make sales.°! A certificate of title 
to a concession of land, passed on by the alealde and 
commissioner, reciting that it was granted on a con- 
cession accompanied by a power of attorney to select 
and obtain title under the concession and the acts of 
possession thereunder, is res judicata of the facts 
that the power of attorney referred to the same land 
covered by the concession and that the grantees in 
the certificate were legally entitled to have the cer- 
Where a concession of Jand 
was for five leagues, and the power of attorney to se- 
lect and obtain title to the land and other papers 
used in obtaining a certificate of title called for a con- 
cession to the same person of eleven leagues, or did 
not mention the number of leagues at all, a certificate 
of extension of title to two leagues conferred on the 
grantee therein prima facie title to the two leagues, 
notwithstanding such discrepancies.°* Where title 
was extended by an officer authorized to extend titles 
to lands in Texas, prior to the revolution of 1836, the 
presumption which is always indulged in favor of the 
validity of the acts of officers of a former govern- 
ment warrants the conclusion that the officer acted in 
conformity with the law, and not in violation of it, 
whether he set forth in the title the evidence upon 
which he acted or merely recited as a fact that a con- 
cession had been granted and authority given him by 
the governor to extend title.°* Where there were two 
extensions of title purporting to be in satisfaction of 
the same concession, but apparently no testimonio 
ever issued on the first, and no possession was taken 
under it; and the second was the grant always 
claimed by the grantee, and was not questioned for 
thirty years, and it was stated to the land office com- 
missioner by the grantee’s agent that the first exten- 
sion was a mistake, no objection to the second ex- 
tension could be made on the ground that the first 
exhausted the officer’s authority.®® 

[§ 690] u. Juridical Possession. Under the civil, 
as at the common law, a formal tradition or livery of’ 
seizin of the property was necessary,°® and after a 
Mexican grant had been issued and approved it was 
necessary to a complete investiture of the title that 
there should be an official delivery of juridical pos- 
session to the grantee by the magistrate of the vicin- 
age,°? until the doing of which the grantee took no ti- 


48. U.S. v. D’Auterieve, 15 How. 57. Gonzales v. Ross, supra, 62. Fulton v. Duncan, 18 Tex. 34. 
COs. us 4 Te ed. coe 58. Gonzales v. Ross, supra. 63. Fulton v. Bayne, 18 Tex. 50. 

49. Winter v. U. So Omb. (One: 59. Gonzales v. Ross, supra. 64. MHanrick v. Jackson, 55 Tex. 17. 
17,895, Hempst..344. 60. Martin v. Parker, 26 Tex. 253. 65. Hanrick v. Jackson, supra. 

50. Magee v. Doe, 22 Ala. 699. 61. Sheirburn v. Hunter, 21 F. Cas. 66." Ainsaov. Ul St, 161) Ue Sie208e 


[a] Survey and map, made under | No. 12,744, 
authority of United States, is not ad- 
missible to change the survey of a 
Spanish grant made prior to Oct. 27, 
1795.° Martin v. King, 4 Miss. 125. 
51. Arceneaux v. De Benoit, 31 La. 


assisting 


3 Woods 281. 
Chambers, 15 Tex. 586 (holding that, 
although a title of possession be not | 594. 
authenticated by the signature of two 
witnesses, 
jure a nullity, but remains valid and 


16 SCt 544, 40 L. ed. 673; De Malarin 
Vi U.{St a Wall. CU 'S2).-282> ke taseds 
See also Leeompte v. U. S., 11 
How. (U. S.) 115, 13 L. ed. 627; Muse 
v. Arlington Hotel Co., 68 Fed. 637 
{writ of error dism 168 U. S 430, 18 


See Ruis v. 


it, JS Not spso 


Ann. 673. effectual, provided the fact of its exe- | SCt 109, 42 L. ed. 531]. 
52. Hamilton v. Menifee, 11 Tex. | cution by the commissioner be estab- 67. Van Reynegan v. Bolton, 95 U. 
718. lished by competent and_ sufficient |S. 33, 24 L. ed. 351; Tobin v. Walkin- 
53. Hamilton v. Menifee, supra. evidence). But compare Grimes vy. shaw, 23 EF. Cas. No. 14,069, McAl- 
54. U.S. v. Larkin, 26 F. Cas. No. | Bastrop Corp., 26 Tex. 310 (holding lister Pos Uses Ns Castro, 25 PiCass 
15,562. that a title executed by a commis-]| No. 14,754, 5 Sawy. 625; Leese v. 
55. Gonzales v. Ross, 120 U. S. 605, | sioner, without either instrumental] Clark, 18 Cal. 535; Waterman vy. 
ROS@t 72.05) 30.1 .ed..8 0m: or assisting witnesses, was insuffi- | Smith, 13 Cal. 373. See De Arguello 
56. Gonzales v. Ross, supra. ciently authenticated). v. Greer, 26 Cal. 615; ‘Thornton v. 
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tle to any specific quantity.*8 This proceeding re- 
quired the measurement and segregation from the 
public domain of the specific quantity granted,°® 
and the boundaries of the quantity granted had to be 
established as a preliminary to the proceeding where 
there was any uncertainty in the description of the 
premises.’° Measurement and segregation in such 
cases therefore preceded the final delivery of pos- 
session.’' It has been held that any passing beyond 
the boundaries of the grant vitiated the whole pro- 
ceeding.‘? This juridical possession could be deliv- 
ered only by a judicial officer,7* and it was necessary 
that such officer,’4 the attending witnesses,’ and the 
grantee should be upon the ground,*® and that there 
should be some physical act on the part of the gran- 
tee accepting or taking possession of the grant.7? 
It was also required that coterminous proprietors 
should be called on to give assent to the final act in- 
vesting the grantee with title and possession.7§ 
Where land was surveyed for certain grantees in 
a regular manner, and the commissioner, although 
not observing all the usual forms, yet recited that 
he put the grantees in possession, performing all acts 
of true possession, the title in the grantees was 
complete.‘® This juridical possession constituted the 
investiture of title,*° and preliminary defects in the 
grant and survey were thereby cured.5+ An inchoate 
Mexican title, followed by juridical possession, pre- 
sents an equity which the United States is bound to 
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respect;*? and it has been held that a condition 
that the grantee should obtain juridical possession of 
the premises was a condition subsequent, the breach 
of which would not operate a forfeiture of his ti- 
tle.°* Where lands were jointly denounced by two, 
and the title recited payment by both, properly de- 
scribing the land and commanding the proper officer 
to put the grantees in possession, the putting of one 
in possession inured to the benefit of both.84 The 
fact that an applicant for a Mexican grant was in 
possession when the lands were denounced was suf- 
ficient to dispense with juridical possession.*5 

[§ 691] v. Performance of Conditions. Where a 
grant was made subject to conditions a compliance 
therewith was necessary to vest a complete legal ti- 
tle in the grantee,*® and failure to comply therewith 
invalidated the grant,*7 and the government could 
grant the Jand anew.*’ Where the conditions were 
in the nature of conditions precedent, upon a per- 
formance of which title might be acquired, noncom- 
pliance worked a forfeiture of the grant and war- 
ranted a refusal to confirm the same,*® leaving the 
land subject to the disposing power of the United 
States.°" But where title was granted burdened with 
conditions subsequent, as of settlement and improve- 
ment, a failure to perform such conditions did not, 
where the delay was not so unreasonable as to justify 
a presumption of abandonment, forfeit the grant, but 
merely subjected the land to be denounced by anoth- 


Mahoney, 24 Cal. 569. 

[a] Fact that order for juridical 
possession preceded approval of 
grant by the departmental assembly 
does not render the proceedings fa- 
tally defective. Dominguez vy. Botil- 
ler, 74 Cal. 457,16 P:241. 

[b] -What magistrate should aot. 
—A concession made by the gover- 
nor of the state of Coahuila and Tex- 
as, which directed the alcalde “of the 
respective or nearest municipality” 
to put the grantee in possession of 
the land which he might select, and 
to issue to him the title, was not di- 
rected exclusively to the alcalde of 
the very municipality, if the land 
should be within one, the term ‘‘near- 
est” contemplating the event of the 
land, not being within any municipal- 
ity; but it was directed to the alcalde 
of a municipality which might be em- 
braced within either term, and either 
one of the two might act under the 
appointment, as might be found most 


convenient. Hancock v. McKinney, 7 
Tex. 384. 
68. Waterman v. Smith, 13 Cal. 


. See also Thornton v. Mahoney, 
24 Cal. 569. 

[a] Under colonization laws of 
Tamaulipas of Dec. 15, 1826, no for- 
mal act of possession was necessary 
to establish an inchoate right to a 
grant of any quantity less than five 
leagues. State v. Sais, 60 Tex. 87. 

CIN Sven CO om Walls Gb: is.) 
526, 18 lL. ed. 695; U.S. v. Castro, 25 
F. Cas. No. 14,754, 5 Sawy. 625; Leese 
Valarie bo: Caleuboo. 

Ona AInSa) ave UiniS.j lol (Un on 208, 
16 SCt 544, 40 L. ed. 673; Pinkerton 
Vn Wedoux, 129 U.S. 346, 9 SCt 399, 32 
L. ed. 706; Van Reynegan v. Bolton, 
95 U. S. 33, 24 L. ed. 351; De Malarin 
WU. Ss, Le Wall (CU. S,)) 282), 17s ed. 
594, 

[a] Thus an instruction in eject- 
ment that if, from the descriptions 
and words in the petition and act of 
juridical possession, the jury could 
not definitely locate the boundaries of 
the Mexican grant under which plain- 
tiff claimed, they must find for de- 
fendant, was correct. Pinkerton v. 
Ledoux, 129 U. S. 346, 9 SCt 399, 32 L. 
ed. 706. 

[b] When survey presumed.— 
Where title issued to a concession re- 
cited that the land had been sur- 
veyed by a scientific and approved 


surveyor, the commissioner appoint- 
ed to put grantees of concessions in 
possession and complete their title, 
where the alcalde had failed to so so, 
had a right to presume, from reading 
the title, that a legal and sufficient 
survey had been made under order of 
the alcalde. Jenkins v. Chambers, 9 
Tex v6 i, 

M1 AlnSaay., Uas.) Lol We Si20SnLo 
SCt 544, 40 L. ed. 673; De Malarin v. 
Wo Shs BE OMVENIE KOU SE PA GWE Wels 
594. See Thornton v. Mahoney, 24 


Calkeo6 9: 

12s WL iS. Ve Castro, 25.8. Cais. No; 
14,754, 5 Sawy. 625. See Dodge v. 
Perez, 17 EH. Cas. No. 33953, 2. Sawy. 
645. But compare Yount v. U. S., 30 


F. Cas. No. 18,187 


(eh, (Mince aie 1s Sey all MOR Ry Oe. 
16 SCt 544, 40 L. ed. 673. See also 
Thornton v. Mahoney, 24 Cal. 569. 


74 <Ainsa v. U. S., 161 U.S. 208, 16 
Sct 544, 40 L. ed. 673. 


75. Ainsa -v. U.S. supra. 

76. Ainsa v. U. S., supra. 

Wes AINSatVe Ok Sa Supra. 

78. Ainsa v. ‘Ut S., supra. 

79. White v. Holliday, 11 Tex. 606. 

8077) Un Siva) Pico) 5) Walls-CU; Sv) 
536, 18 L. ed. 695; Bouldin v. Phelps, 
30 Fed. 547. 

81. Spencer v. Lapsley, 20 How. 


CUES), 264, 15 Te. ed.1'90:2° 
827 Wr Sy, ooneght, 25 HaCas: No: 
15,0538, Hoffm. Land Cas. 239. 
S3ay Cervantes: VW Ul Seok reas. 
No. 2,560 [aff 18 How. 553, 15 L. ed. 
484]. 
d Trevino v. Fernandez, 13 Tex. 


85. Haynes v. State, (Tex. Civ. A.) 
85 SW 1029. 

86. Clarkson v. Hanks, 3 Cal. 47; 
Leese v. Clarke, 3 Cal. 17. See Com- 
pania General de Tabacos de Filip- 
inas y. Topifio, 4 Philippine 33, 65, 
per McDonough, J. ‘ 

fa] Unauthorized conditions in 
grant of recognition.—Where a per- 
mission to occupy certain lands was 
granted by the governor of Califor- 
nia under the crown of Spain, and 
after the death of the grantee his 
heirs made application to the Mexi- 
ean government for a cession of the 
same lands, stating that the original 
grant was lost, whereon a decree was 
made by the governor declaring the 
heirs to be entitled thereto, and recit- 
ing that the governor had seen the 


original grant, the deed made in pur- 
suance of such decree was not an 
original grant, but merely a grant of 
recognition, and any conditions there- 
in, not included in the original grant, 
were unauthorized. Nieto v. Carpen- 
ter, 7 Cal. 527. 

[b] Condition against alienation 
was in violation of the Mexican law, 
and even if it were not so, it would 
not invalidate a conveyance to an 
American citizen made after the oc- 
cupation of the territory by the Unit- 
ed States troops. Fremont v. U. S., 
17 How. (U. S:) 542, 15 Li. ed: 241. 

87. Interstate Land Co. v. Max- 
well Land Grant Co., 139 U. S. 569, 11 
SCt. 656, 35 Ted 278 flath: 419 ned: 
275]; McMicken v. U. S., 97 U. Si 204, 
24 L. ed. 947; U.S. v. de Repentigny, 
5 Wall. (U. S:) 211, 18 Li. ed: 6273" U: 
S. v. Moore, 12 How. (U. S.) 209, 18 
L.. ed. 9583" (O’ Hara v. (Ul S3-tbs Pet! 
(UL S:) 25 sp00) eds wisi. OnmSaeva 
Burgevin, 13 Pet. (U. S.) 85,10 Li’ ed. 
70; U.S. v. Kingsley, 12 Pet: (UW: S:) 
AGS, 9 Ted. L635 Ul Ss. Von Mallon? 
Ret. (Ue S:) 215509 The ede 10 Gis S 
Vallemon Give e sry 0 LOS mun Op or 
839, Hempst. 389 [aff 13 How. 261, 14 
L. ed. 138, and foll Glenn v. U. S., 10 
F. Cas. No. 5,481, Hempst. 394 (aff 13 
How. 250, 14 L. ed. 133)]; Winter v. 
U. S., 30 EF. Cas. No. 17,895, Hempst. 
844; Doe v. Latimer, 2 Fla. 71. 

fa] Civil law as strict as common 
law.—The civil law used in Spain 
and the province of Louisiana was 
as strict as the common law in ex- 
acting compliance with conditions in 
grants, and excluding parol proof to 
change, annul, or in any way affect 
such conditions. Winter v. U. S., 30 
F.. Cas. No. 17,895, Hempst: 344. 


88. Boissier v. Metayer, 5 Mart. 
(La.) 678. 
89. Buyek v7 UL SS) 15s eet CUESe) 


215; 0 To eda ei lose Wer Stu VamiWvare cua: 
LanPets (Un eS))) ssaenoimins edatdcienwoe 
S. v. Drummond, 13 Pet. (U. S.) 84, 10 
Peed? 70's Glenn vir ‘Se 10 Rei@ags 
No. 5,481, Hempst. 394 [aff in 13 How. 
250, 14 L. ed. 133]; U.S. v. Cervantes, 
25 EF. Cas. No. 14,768; —Hoffm:.: Land 
Cas. 9 [rev on other grounds 16 How. 
619, 14 L. ed. 1083]; Vallejo v. U. S., 
28 KF. Cas. No. 16,818; Norris v. Moody, 
84 Cal. 143, 24 P 387. See, Doe v. Lati- 
mer, 2 Fla. 71. 

90. McMicken v. U. S., 97 U. S. 204, 
24 L. ed. 947. 
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er,°! or authorized the government to institute pro- 
ceedings to divest the title,®? and if the government 
did not take such steps prior to the cession of the ter- 
ritory to the United States, the failure in the condi- 
tions cannot be inquired into in proceedings to es- 
tablish the title under the grant against the United 
The United States courts 
any condition to a grant of absolute property in the 
whole quantity,®4 nor can a condition be implied 
from the consideration being in part the erection of 
Persons locating grants on lands ac- 
quired under Mexican concessions cannot raise the 
question whether the conditions of the concessions 


States.°3 
a sawmill.?> 
were complied with.®® 


Waiver of conditions. 


an original unconditional grant.°* 


Time for performance and excuse for nonperform- 
Where no time was limited for the perform- 
ance of conditions, performance within a reasonable 
The owners of conditional 
grants in Florida, who were prevented from fulfilling 
the conditions by the circumstances of the Spanish 
nation, had time by the treaty to complete the condi- 
tions, which time began to run from the ratification 


ance. 


time was sufficient.?8 


91. U.S. vy. Vaca, 18 How. (U. S.) 
556, 15 L. ed. 485; Fremont v. U. Sh 
17 ‘How. GUE. So 4oet- 5 ed. 241 
ELOllimePico Lyi) U.Ss 49 F. Cas. No. 
11,127, Hoffm. Land CAS wlLG. lok Ee 
Cas. No. 11,128, Hoffm. Land Cas. 142, 
19h. Cas. No. 11,129, HWoffm. Land 
Cas. 188 (rev on other grounds 22 
How. 406, 16 L. ed. 357)]; Armijo v. 
Wins. eek: F, Cas. No. 536, Hoffm. Land 
Cas. 248; Chabolla v. U. Se onheac: 
No. 2, 566, -Hoffm. Land Cas. 130. 
SeenWh Sa iv SOO 2 (aks) Cas. INO, 16,- 
355, Hoffm. Land Cas. 8; Hancock v. 
McKinney, 7 Tex. 284. But see Flores 
v. Hovel, (Tex. Civ. A.) 125 SW 606 
(holding that, where the governor 
failed to for feit the estate on the fail- 
ure of the grantee to perform the con- 
ditions, the title of the grantee could 
not be questioned by anyone else). 

[a] Such grant conveyed present 
and immediate interest.—Fremont v. 
USES Helm elow: sCUne Se), 542; 15: du. ed: 
241. 

[b] Person denouncing land anew 
must prove facts showing forfeiture. 
—Hancock v. McKinney, 7 Tex. 384. 

92. Hornsby v. U. S., 10 Wall. (U. 
S.) 224, 19 L. ed. 900; Campatia Gen- 
eral dé Tabacos de ‘Filipinos v. To- 
pifio, 4 Philippine 38, 86 (per Johnson, 
J): Sideck v. Duran, 6% Tex, 256, 3 
SW 264. 

938. Hornsby v. U. S., 10 Wall. (U. 
Sa Peaks 19 L. ed. 900. 

eSaave Segui, 10 Pet, (U. S.) 
306. “9 L. ed. 435. 

[a] It was exclusively for gover- 
nor to judge of the conditions to be 
imposed on his grant. U.S. v. Segui, 
10 Bet. (U. S.) 306, 9 L. ed. 435. 

So. Sov Rodman, 15) Pets :¢U. 
S.) 1380, 10 L. ed. 685; U. S. v. Segui, 
10 Pet. (U. S.) 306, 9 L. ed. 435. 

96. Texas-Mexican R. Co. v. Locke, 

Sousa VV, moO 

S7 Cessna Vw poe 69 Uy Shane, 
18 SCt 314, 42 L. ed. 702. 

9S LU S: vy. Sibbald, 10 Pet. (Ui) S) 
313, 9 L. ed. 437. 

[al Performance within reasona- 
ble time after ratification of treaty 
with Spain was sufficient, under the 
eighth article of that treaty, allowing 
the owners of land so granted the 
same time within which to fulfill the 
conditions of their grants as was lim- 
ited in the grant. U.S. v. Sibbald, 10 
Pets (We, alo, Ova Gar fous 

99. U. S. v. Kingsley, 12 Pet. (U. 


As the Mexican govern- 
ment had power in the first instance to make a grant 
of land without conditions its action in subsequent- 
ly waiving or removing conditions was equivalent to 
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of the treaty.°® 


cannot attach | tee,” 


[§§ 691-692 


Conditional warrants of land by 


the former government have been invariably respect- 
ed where there has been a bona fide attempt to per- 
form the conditions ;1 
may suffice where complete performance has been 
prevented by causes beyond the control of the gran- 
but confirmation may be refused unless there 
has been a reasonable effort to fulfill the conditions.* 
The grant may be confirmed notwithstanding the 
grantee’s nonperformance of conditions where good 
and sufficient reasons or excuse for such nonperform- 
ance appears,* or where subsequent. events render 
performance useless or impossible,® or discharged 


and a partial performance 


the condition;® but a grantee cannot be excused for 


nonperformance of conditions where, at the time of 
obtaining the grant, he knew or must have known of 
the circumstances which prevented his perform- 
ance,’ nor where the danger set up as an excuse casts 


as much doubt on his sincerity in asking the-grant 


guage used, 


S.) 476, 9 L. ed. 1163 [foll U.S. v. Ar- 
Sy ace 6h Pete sCUL So) 69L ss eed. 

1. McMicken v. U. S., 97 U. S. 204, 
24 L. ed. 947. 

2." Grimes vy. U,-S:, 11 BS Cas. No; 
5,828, Hoffm. Land Gas. UOC oe Big isy, 
v. Reading,’ .27 EK. Cas. LOM 2c 
Hoffm. Land Cas. 18 [aff 18 How. 1, 
15, eredk) 29], 

[a] That grantees were subse- 
quently driven from their property 
owing to the hostility of the Indians 
cannot prejudice their claim where 
the conditions of occupation and set- 
tlement in a Mexican land grant were 
complied with. U. S. v. Reid, 27 KF. 
Cas. No. 16,141, Hoffm. Land Cas, 129. 

8. See cases infra this note. 

[a] Facts not amounting to suffi- 
cient compliance see U. S. y. de Re- 
pentigny, | 5 Wall. (U. S.) 271, 18 L. ed. 
O25 er. Se, ra ies: pak How. CU, 
BY) 63, 23 Lived. 605. 

4. McMicken v. U. ‘Soy, Oe Upon 204. 
24 L. ed. 947; U. S. v. Reading, 18 
OW CUS Seely low sedes tO bummialne 
27 ¥F. Cas.. No. 16,127, Hoffm. Land 
Cas. 18]; Fremont vy. U. S., 17° How. 
CU; S.)p42, Nie wed: 241 ifoll’ Rico 
Vio Ui Ss, 49 'W. Cas. No. 11,127, Hoffm. 
Land Cas. PUG) eL0 i= Cas, No. 17,128, 
Hoffm. Land Cas. Ibe IES) TER Cas. No. 
11,129, Hoffm. Land Gas. 188 (rev on 
other grounds 22 How. 406, 16 L. ed. 
350) J 3° UL Si vs Drummond, 13) Pet. 
(U. S.) 84,10 L. ed. 70; U. S. v. King- 
Sley, 12 Pet.(U.S.) 476;.9 Ib. ed, 11:63: 
DiS? vr Millis; 12 Pet 1GU wie wield bs 29 
L. ed. 1061; Cervantes v. U. S., 5 FB. 
Cas. No. 2,560 [aff 18 How. 553, 15 L 
ed. 484]. 

[a] Reasons sufficient to excuse 
nonperformance.—(1) Failure of, or 
delay in, performance, or complete 
performance of conditions may be ex- 
cused where it was caused by the dis- 
turbed condition of the country (U. 
Sin ViCOy oO wn. (U. Sait ooOswauo: 
L.-ed. 485; U. S. v. Galbraith, 25 BR. 
Cas. No. 15,782 [rev on other grounds 
2 Black 394, 17 L. ed. 449]), (2) the 
presence of hostile Indians (Fremont 
Veo Shade Plows) GUeuS aid teeth Omen gede 
241 [rev 25. BF. Cas, No, 15, 164, Hoffm. 
Land Cas. 20, and foll Pico v. hes 
19 F. Cas. No. LiL. 5 eloftime Land 
Cas: 116,19 F. Cas. Nos 11)A28. Metottna: 
Land Cas. 2429) pane) the hostilities 
between Mexico and the United States 
(Semple v. U. S., 21 F. Cas. No. 12,662, 


as difficulty in the way of his performance.® 

[§ 692] w. Construction of Grant. 
rule for the construction of written instruments, that 
the intention of the parties, as evidenced by the lan- 
governs, 1s applicable in the construe- 
tion of land grants or concessions under former sov- 
ereignties,? and as it is proper to look at all the sev- 
eral parts and ceremonies necessary to complete the 


The general - 


Hoffm. Land Cas. 37), (4) or civil 
strife and the tendencies of the un- 
civilized Indians (U. S. v. Larkin, 26 
F. Cas. No. 15,563, Hoffm. Land Cas. 
41 [aff 18 How. 557, 15 lL. ed. 485]; 
Nunez ‘v. U.S) 18 BY Cas) Now lo,3ug, 
Hoffm. Land Cas. 191). 

5. U.S. v. Arredondo, 6 Pet. (U. 8.) 
691, 8 L. ed. 547. 

[al Thus, where a Spanish sti 
on condition subsequent of settling 
two hundred owners on the land was - 
rendered impossible or useless by the 
cession of the territory to the United 
States, the grant became absolute. U. 


Sov. sArredondo,” 6 Pet. 2 (Un us.) 098 
8 L. ed. 547. 

6. Wheeler v. Moody, 9 Tex. 872. 
See Swift v. Herrera,’ 9) Tem. 263 


(where this principle was discussed 
and applied). 

[a] Tllustration.—A condition sub- 
sequent in a grant of land, that the 
grantee should pay a certain sum, to 
be applied to the building of chur ches, 
was discharged by the change of gov- 
ernment in 1836, when religion was 


emancipated from civil authority. 
Wheeler v. Moody, 9 Tex. 372. 
Ts) US Noe, 23 Elow., CUS.) "3 ae 


16 L. ed, 462. 

[a] Thus (1) the nonperformance 
of a condition for improvement in a 
Mexican grant is not excused by the 
fact that the Indians were very dan- 
gerous, it appearing that they were 
no more dangerous after, than at the 
time of, the grant. U. S v. Noe, 23 
How. (U. S.) 312, 16 L. ed. 462. (2) 
That the grantee was commandant 
of a post and the Indians were hos- 
tile was not a sufficient excuse for 
not performing the condition of clear- 
ing and establishing annexed to the 
grant. De Vilemont vy. U. S., 13:How. 
(U. S.) 261,14 LL... ed. 138 ‘Taft GSB 
Cas. No. 3,839, Hempst. 389, and appr 
U. S. y. Beading, 27 EF. Cas: No. 16,127, 
Hoffm. Land Cas.-28 (aff 18 How. ibs 
15 Tedd ol) 1: 

8s, Wanter: Vi Ur"'Si9 30s Ee Cass ENiog 
17 Pt Hempst. 3844. 

U. SUS... Win Pena, yas aS 
500" 20: SCti 165, 44.1. .ed, ‘251; Tren- 
ier v. Stewart, 101 U. See aoun 25 Li: ed. 
1021; U.S. v. Richard, 8 Pet. 470, 
8 L. ed. 1018. 
los eines ce v. Trenier, 49° Ala, 

Cal.—Noe v. Card, 14 Cal. 576; Fer. 
ris v. Coover, 10 Cal. 589. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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title, and to take them together as one act,!° the peti- 
tion and the grant should be construed together.11 
_ The rule that the American courts will defer to the 
political and judicial authorities of other govern- 
ments in the administration and interpretation of 
their own laws applies to Mexican grants.12 
In whom title vests. A Mexican grant to the suc- 
eessors (“herederos’’) of one who has willed the land 
to them inures to their benefit and vests the title in 
them.1* <A grant to two persons as “heirs” of a de- 
ceased settler, on whose immigration to and settle- 
ment in the country the grant was based, vested title 
in the grantees as trustees for the benefit of all heirs 
of the settler.t4 The recital in a Mexican grant that 
the grantee asked it for his personal benefit and that 
of his family cannot control the operative words of 
the grant, which point to him alone,'® especially 
where, as a matter of fact, the petition made no men- 
. tion of any family.t® A title of possession issued to 
an attorney in fact of the original grantee vested the 
title in such grantee and not in the attorney.17 A 
grant by the Spanish government of a certain tract of 
land for the use of the inhabitants of a district, on 
which to cut timber, inured to the benefit of future 
generations as well as the living grantees,1® but one 
not an inhabitant of the district is without right un- 
der the concession.!® 
Property conveyed. The general rules for the con- 
struction of conveyances*® and grants of the public 
.lands of the United States?! apply, with some modi- 
fications due to the nature of the instruments and the 
prevailing conditions, in determining the location and 
boundaries of and the land included within grants 
made under authority of a former sovereignty.?? 
The intention governs when that can be clearly as- 
certained,?? and so where the description contained 
in a grant and the circumstances of the case justify 


en rte RSI er IEE eH 


Sullivan, 38 


wee 


Fla.—Richardson v. 
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the belief that the intention was to grant all the land 
included within the boundaries named, then the 
words “poco mas o menos” (a little more or less) 
must be construed as operative to pass to the grantee 
such fractional part of a league as may be found in 
excess of the quantity named in the grant.2+ But 
where there is no natural boundary or descriptive 
call for the termination of lines of a tract of land, 
and the quantity of land called for in the grant is one 
league, “more or less,” the qualifying words must 
be rejected and the survey must include only a 
league.*> The true Mexican vara is slightly less than 
thirty-three American inches; but by use in Califor- 
nia it is estimated at thirty-three inches, and in Tex- 
as at thirty-three and one-third inches.2® Where 
on a petition for a sobrante lying between various’ 
ranchos, a grant was made by the governor of “three 
square leagues, a little more or less, as the respec- 
tive disefo explains,” and on the disefio a considera- 
ble tract was delineated, but a smaller space was in- 
closed in yellow lines, and marked, “What is solicit- 
ed,” this reference in the grant to the disefo did not 
necessarily indicate that it included only the space 
so marked, but the presumption rather was that three 
leagues was granted to be taken anywhere within 
the tract bounded by the ranchos named.2? When 
a grant of land was of a specific quantity, within ex- 
terior limits embracing a much larger quantity, there 
was no obligation on the part of the Mexican gov- 
ernment, nor is there any on the United States gov- 
ernment, to allow the quantity to be selected in ac- 
cordance with the wishes of the grantee, but the 
government discharges its duty when the right con- 
ferred by the grant to the quantity designated is at- 
tached to a specific and, defined tract.28 Where a 
given quantity of land is granted within certain 
specified boundaries, it is not to be presumed that 


12. Cavazos vy. Trevino, 35 Tex.]tatices describing the land... are 


clear and unambiguous the descrip- 


Fla. 90, 20 S 815. 133 


[a] Particular grants construed: 
(1) To be a gift and not a purchase, 
although containing conditions that 
the grantee should build a house, con- 
form to all municipal regulations, 
and pay all municipal fees. Noe v. 
Card, 14 Cal. 576. (2) To be a con- 
veyance of the land in full property, 
giving title eo instante. Ferris v. 
Coover, 10 Cal. 589. (3) To have been 
in severalty and not to the grantees 
in common. U. S. v. Pena, 175 U. S. 
500, 20 SCt 165, 44 L. ed. 251. (4) To 
be a complete grant, vesting a perfect 
title in the grantee. Trenier v. Stew- 
art, 101 U. S. 797, 25 L. ed. 1021. (5) 
To be of the land and not merely of 
the timber thereon. U.S. v. Richard, 
8 Pet. (U. S.) 470, 8 L. ed. 1013. (6) 
To be a town or community grant, and 
not a grant to the individual peti- 
tioners. Yeast v. Pru, 292 Fed. 598. 
(7) Where juridical possession and 
allotment were made to persons not 
petitioning therefor, while no land 
was allotted to some of the petition- 
ers, the grant was communal, in 
which settlers and no others could 
by allotment obtain an individual in- 
terest. Bond v. Barela, 229 U. S. 488, 
33 SCt 809, 57 L. ed. 1292 [aff 16 N. 
M. 660, 120 P 707]. 

10. Yontz v. U. S., 23 How. (U. S.) 
495, 16 L. ed. 472; Landes v. Brant, 
LOO We U.S.) 348, 13s, ediy449. 

[a] All instruments referred to 
and embraced by the commissioners 
in the expediente form parts of the 
title, and may be referred to for the 
eorrection of errors and mistakes in 
other parts thereof, and its legal ef- 
fect must be determined as a whole, 
and not from a single part. Sheppard 
v. Harrison, 54 Tex. 91. 

Ml eviont zi vel UeuS:,.230,FL0Wirn CULeS:) 
495, 498, 16 L. ed. 472. 


13. Emeric yv. Alvarado, 64 Cal. 


529, 2 P 418. 


14, Delk v. Punchard, 64 Tex. 360. 
15. Berreyesa v. Schultz, 21 Cal. 
513; Scott v. Ward, 13 Cal. 458. 


16. Scott v. Ward, supra. 

17. Hanrick v. Barton, 16 Wall. 
(U. S:) 166,21. LL. éd. 350: 

18. Richard v. Perrodin, 116 La. 


8 
440, 40 S 789. 


19. Richard v. Perrodin, supra. 
20. See Deeds §§ 242-277. 

21. See supra §§ 499-504. 

22. U. S.—Ainsa v. .U. S., 184 U. 


S: 639, 22 SCt 507, 46 Li ed. 7273) U. 
S. v. McLaughlin, 127 U. S. 428, 8 SCt 
1177, 32 L. ed. 213; U. S. v. Maxwell 
Land-Grant, Co.) L2i Ue Sie2oy7A SCt 
1015, 30 Li ed. 949, 122. U. S. 366, 7 
S@t1271, 30°. 6d..1211s UL Sy v. Sut- 
ter, 2 Weaill..-562; 17 i. ed. 88i> U.S: 
v. Fossat, 20 How. 4138, 15 L. ed. 944 
[rev 125 BS Cas.) No, \16,137) pHofim. 
Land Cas. 211]; U.S. v. Seton, 10 Pet. 
309, 9 L. ed. 436; U. S. v. Huertas, 9 


Pet. 171, 9 L. ed. 90; U.S. v. Cleve- 
land, etc., Cattle Co., 33 Bed. 323; 
U. S. v. De Haro, 25 EF. Cas. No. 14,- 
S420 se een ISOtOs at Den Casne UNO: 
16,357, Hoffm. Land Cas. 182. 
Ala.——Magee v. Doe, 22 Ala. 699; 
Hallett v. Doe, 7 Ala. 882; Hagan v. 


Campbell, § Port. 9, 33 AmD 267. 

Gal.—Cornwall v. Culver, 16 Cal. 
423; McGarvey v. Little, 15 Cal. 27. 

Ill. Kaskaskia v. McClure, 167 Ill. 
23, 47 NE 72. 

La.—Millaudon v. McDonough, 18 
La. 102; Meaux v. Breaux, 10: Mart. 
364; Hero v. Friedrichs, 10 La. A. 
(Orleans) 298. 

Tex.—Anderson v. Polk, 117 Tex. 
73, 297 SW 219 [aff (Civ. A.) 291 SW 
1112]. 


[a] “Where the courses and dis- 


tion in the patent controls and the 
grant should not be enlarged to cover 
land not included in the specific de- 
scription although one of the courses 
is recited as running ‘along the place 
that is said to belong to K,’ the bound- 
aries of which place were not definite- 
ly fixed at the time the patent was 


issued.” Edmonds v. Wery, 27 Ha- 
waii 621. 
[b] Award of ahupuaa by name 


only would not pass title to a piece of 
land which, although originally a por- 
tion of the ahupuaa, had, prior to the 
award, been permanently detached 
from, and taken out of, the ahupuaa. 
Matter of Pa Pelekane, 21 Hawaii 175. 

23. U.S..v..Pacheco, 22 How... (U: 
S:) 225,16 I. ed. 836 [rev 27 EB. Cas: 
No. 15,982, Hoffm. Land Cas, 150]; 
U. S. v. Bernal, 24 F. Cas. Nos. 14,578, 
14,580. 

[a] Thus, where the map and the 
evidence in relation to it clearly 
showed an intention to give a piece 
two leagues square, the grant was 
properly confirmed to that extent, al- 
though the grant was of two square 
leagues. U. S. v. Pacheco, 22 How. 
GUS.) 225,16 Ly ed. 336i slireve 27a 
Cas. No. 15,982, Hoffm. Land Cas. 
150]. 

24. U. S. v. Hstudillo, 25 EF. Cas. 
No. 15,058, Hoffm. Land Cas. 204. 

25. Ui. Siw. Mossat, (20m Hows Gus 
S.) 413, 15 Lived. 944 [rev 25 F.. Cas: 
No. 15,1387, Hoffm. Land Cas. 211]: 
See also Marsh v.. U. S.,. 16 EF. Gas. 
No. 9,120, Hoffm. Land Cas. 301. 

a6. Us S. v. Rerot.98) UAeS. 14283925 
LL. eds 251. 

OT ULE Swen CADLLLO, G2 ome.) CANOE 
14,736. 

28. U.S. v. Armijo, 5 Wall. (U. S.) 
444,18 L. ed. 492. 
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there is any more land within the boundaries than 
was intended to be granted, and the government 
alone can raise this objection.?® In locating an or- 
der of survey granted by the Spanish government in 
the post of Rapides, the limits of such post, never 
having been correctly defined by the Spanish govern- 
ment, must be taken as recognized de facto by the 
Spanish officers, and those of the late territory.®° 
Where a grant calls for land on the east or west side 
of a watercourse, without specifying how much on 
each, it should be located in equal quantities on each 
side,*+ and a grant calling for objects on both sides 
of a bayou must be laid out so as to inelude each.?? 
A decision made before the Texas revolution as to 
a controversy between empresarios, relating to the 
‘boundaries of their respective colonies and the lands 
within the littoral leagues, and acquiesced in by both 
empresarios, must be regarded as final.?* 
Conflicting elements. Where there is a large dis- 
crepancy between the amount of land stated in the 
proceedings for its sale, and for which payment was 
made, and the quantity included within the outer 
boundaries of the survey, the quantity named, and 
which was intended to be sold, will govern in estab- 
lishing title under the grant.*4 Where the territorial 
governor of California made an order that the peti- 
tioner should have a certain tract of land, without 
fixing the boundaries, and on the next day issued an 
order granting the land within certain fixed limits, 
the petitioner can claim under these orders only the 
. land contained within the fixed limits.?® Where the 
description contained in a petition and grant dif- 
fers from that contained in the act of juridical pos- 
session, the former must prevail;*® but where a ju- 
dicial measurement and delivery of a tract of land 
according to fixed boundaries has been made by the 
Mexican authorities, and long acquiesced in, such 
boundaries will not be modified, although they in- 
clude a considerable quantity in excess of the amount 
specified in the grant.*7 A map referred to in a 
Mexican grant for the purpose of identifying the 
land is to be construed as part of the grant;*8 but 
where a grant is of a certain quantity of land, to be 
taken in the form of a square and at the place de- 
lineated on the diseho, but no boundaries are named, 
the condition as to quantity and shape must con- 
trol, as against any natural objects represented on 
the map.*® If a Mexican grant solicited by the 
diseho describes the first line as being a designated 
parallel of latitude, and the same is delineated on 
the disefo with great accuracy by reference to nat- 
ural monuments, and the grant refers to the diseno 
for the description of the lands, the line as estab- 
lished by such natural monuments must be taken as 
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the true boundary, although, owing to the lack of 
facilities or skill for determining parallels of lati- 
tude, the said natural line does not in fact coincide 
with the parallel line.*® In determining, in the case 
of a Mexican grant, the limits of the tract from the 
map, regard is to be had to the natural objects there 
laid down as bounding the tract, rather than to the 
distance of such objects from other natural objects 
as shown by the seale;*! but the rule of construe- 
tion which excludes from a conveyance an object 
named as a boundary is of very uncertain applica- 
tion, as to Mexican grants, where objects are fre- 
quently mentioned rather as landmarks- to identify 
the tract than as boundaries to which it is to ex- 
tend.4? 

Miscellaneous. A Mexican colonial grant affords 
prima facie evidence that the land lay within the 
limits of the colony.4? Where a grant by a Mexican 
governor expresses no intention to limit the quantity 
of land embraced within the given boundaries, the 
extent of the grant within such boundaries is only 
limited by the power of the governor under the eol- 
onization law;** but under a grant of two square 
leagues “a little more or less,” land greatly in excess 
of the amount stated cannot be confirmed to the 
claimant.*® Where a Mexican grant of California 
lands described it by boundaries and then stated the 
area, with the usual reservation of the sobrante or 
surplus for the use of the nation, it was confirmed to 
the extent of the area specified, although that did not . 
extend to the boundaries mentioned,*® and a Mexican 
grant of “a little more or less than three leagues” 
has been held to carry but three leagues, to be taken 
from the larger tract named in the grant.*? In de- 
termining the boundaries of a Mexican grant, the 
mention in the act of possession of the length of a 
certain line as fixing its point of termination is not to 
be regarded as conclusive merely because, at or 
near that distance from the starting point, a marked 
tree is found, which is not identified by any witness 
as the tree to which measurement was made.#® <A 
claimant of a Mexican land grant in California, 
where the land granted is designated by a particular 
name and by quantity, without specification of bound- 
aries, is entitled to the quantity specified within 
the limits of his settlement, if that amount is ob- 
tainable without encroachment upon the prior rights 
of adjoining proprietors.** 

[§ 693] x. Hffect and Conclusiveness of Grant. 
Where the fact that a grant was made by the govern- 
ment is undisputed, the question of whether it is 
made in conformity with the law or not ean be raised 
by the government only and not by third persons.®°° 
A yalid grant of public lands by Mexican authori- 


29. Ferris v. Coover, 10 Cal. 589 
(per Field, J.). 

30. Baldwin v. Stafford, 10 Mart. 
(La.) 416. 

31. Holstein v, Henderson, 12 Mart. 
(la.) 319. 

32. Holstein v. Henderson, supra. 

83. Bissell v. Haynes, 9 Tex. 556. 

Sar lolyev. Ua oy Liles Se 220), a8 
SCt 840, 43 L. ed. 142. 

35. De Arguello v. U. S., 18 How. 
(U. S.) 539, 15 L. ed. 478. See also 
U. S. v. Walkinshaw, 28 F. Cas. No. 
16,633. 

36. Pinkerton v. Ledoux, 129 U. S. 
346, 9 SCt 399, 32 L. ed. 706. 

37. U.S. v. Bernal, 24 F. Cas. No. 


14,588,’ Hoffm. Land Cas. 139; Yount 
VAM MASE, WOU MH RO Sa INO muro ul Cit. 
38. Ferris v. Coover, 10 Cal. 589. 


— 


iy 
39. Weber v. U. S., 29 F. Cas. No. 


17,329. 
40°° U. Siv. uarkin, 26h. Cassino; 
15,562. 

41. U.S. v. Wilson, 28 F. Cas. No. 
16,734, 

42. U.S. v. Bernal, 24 F, Cas. Nos. 
14,578, 14,580. 

43.. Hatch v. Dunn, 11 Tex. 708. 

44, LU OS GVi8 Pico, tos Walls Guin») 
536, 18 L. ed. 695. 

45. U. S..vi Castro, 25 EB. Cas. Noi 
14,753 [app dism 3 Wall. 46, 18 L. ed. 
163] (three and one-half leagues); 
WU. Si svemPeralita, 27 say i@ais!iNowll6,— 
032 (four or five leagues). 

46. Gonzales v. U. S., 22 How. (U. 
Sy) eliGi 6s ae morons 

47, Marsh ever Ut (Seles Ma CagNoy 
9,120, Hoffm. Land Cas. 301. 


48. U.S. v. White, 28 F.-Cas. No. 
16,681. 

49.) Alviso. V./UciSs, Sawalke Gunns 
Sols OSE ed. -80.be 

50. Manninang vy. Consolacion, 12 
Philippine 342. See Gonzales v. In- 
sular Govt., 21 Philippine 9. 

[a] Rule applied.—A private citi- 
zen was without right, undci Rev. St. 
(1925) art 53238, to revover state land 
occupied by persons claiming adverse- 
ly to the state under a grant from a 
former sovereignty of the soil which 
was not void upon its face and the 
validity of which had never been 
questioned by state, the statute only 
authorizing the bringing of the suit 
when there is doubt as to the exist- 
ence of area as public school land. 
Barrow v. Boyles, (Tex. Civ. A.) 21 
SW (2d) 716. 


ous 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ties in 1833, pursuant to a concession, vested title in 
the grantee, in the absence of evidenee that it was not 
accepted, or was abandoned after acceptance;>' on 
the other hand a void Mexican grant of public lands 
conveys neither legal nor equitable title.52 The effect 
of extension of final title to a land grant by the goy- 
ernor of Texas, and the placing of the grantee in pos- 
session being to vest the latter with title to the prop- 
erty, cannot be avoided by extraneous evidence ;** and 
where a colonial title is issued by the proper officer 
with full knowledge of the facts before him, and is 
regular in its articles and genuine in its signature, it 
is conclusive, in the absence of actual fraud or the 
unwarrantable exercise of authority, as the act of the 
issuing officer was an exercise of judgment.°4 The 
issue of a grant to an applicant as a colonist pre- 
cludes inquiry as to the fact of his formal admis- 
sion as such, especially where the residence of the 
grantee had been within the colonial limits.5> The 
original validity of a colonial grant on its face regu- 
larly issued to the head of a family eannot be im- 
peached on the ground that the grantee had not 
brought his family to the country or become domi- 
ciled there so as to be entitled to the grant;°* and 


where such a grant was to a man as the head of a 


family, the question whether he was the head of a 
family will not be examined by the court, in the 
absence of fraud.°* In the note are listed cases in 
which the effect and conclusiveness of grants of Ha- 
Wwaiian crown lands are considered.°8 

[§ 694] y. Confirmation or Ratification by Former 
Sovereignty. An alleged Spanish grant of lands in 
Kast Florida, which was not in itself a royal title, 
and was neither made nor confirmed by the lawful au- 
thorities of the king, was insufficient to constitute a 
perfect title, at the time of the cession of Florida 
to the United States, without further action of the 
Spanish government to perfect it.°® It was the con- 
stant practice of the authorities intrusted with the 
granting of lands under the former government of 
Texas to perfect incipient or inchoate titles by a final 
act of confirmation;®® and whether or not an alealde 
was authorized to issue a title of possession to the 
widow of a grantee in a concession under the coloni- 
zation laws, it was competent for the governor subse- 


PUBLIC LANDS 


[50 C.J.] 1225 


quently to ratify the action of the alcalde and con- 
firm the title.°t As the Spanish government never 
contested the grants by French officers before the 
Spaniards took possession of Louisiana, this conduct 
amounted to a tacit ratification thereof.°? A con- 
firmation by the ceding authority subsequent to the 
treaty by which it yielded up its right to the soil is 
wholly inoperative to affect the title of others, ac- 
quired after the original grant.®? Other instances of 
where confirmation by the former sovereignty was 
held necessary to perfect grants are listed in the 
notes.°4 

[§ 695] 9. Abandonment, Revocation, or Forfei- 
ture of Grant. A claim which was abandoned prior 
to the treaty of cession is not entitled to confirma- 
tion;®> and a grantee under a former sovereignty, 
who has failed for a number of years to take pos- 
session of the land or to do any act showing an in- 
tention to comply with the conditions of the grant, 
must be presumed to have abandoned the grant;°%° 
as must also one who, after taking possession for 
years and commencing comphance with the condi- 
tions, has left the property and remained away and 
made no effort to fulfil the conditions for many 
years.°7 But some interruption of possession under 
a Mexican grant during the war between the United 
States and Mexico is not fatal to the validity of the 
erant.68 A statute confirming claims does not in- 
clude claims previously abandoned.®® A settler un- 
der Mexican law lost his title when he ceased to oc- 
cupy with the intention of relinquishing his claim.*° 
Where land granted to one person was subsequently 
eranted to another because the governor was satis- 
fied that the first grantee had abandoned his grant, 
the second grant is properly confirmed.*+ Where one 
who had purchased land, and had built a house there- 
on, obtained a grant from the government of adjoin- 
ing land, his eontinued occupancy of the former 
tract extended to the latter, so as to rebut any pre- 
sumption of abandonment of the grant.7? One who 
has failed for many years to register his claim under 
the act of congress requiring persons claiming land 
under the former government to register their claims 
in the land office will be deemed to have abandoned 
it.73 While it has been asserted that the doctrine of 


51. Peaslee v. Walker, 34 Tex. Civ. 
A. 297, 78 SW 980. 

52. Kenedy Pasture Co. v. State, 
(Givin ADAG Se 28 Galati, LLL Tex. 
200, 231 SW 683]. 

53. Surghenor v. Taliaferro, (Tex. 

Civ. A.) 98 SW 648. 
Burleson v. McGehee, 15 Tex. 
Byrne v. Fagan, 16 Tex. 391. 
Johnston v. Smith, 21 Tex. 
722 [foll Bowmer v. Hicks, 22 Tex. 
155]. See also Allen v. West Lumber 
Co:;; (Tex. Civ. A.)* 223 SW 529 [rev 
on other grounds (Commn. A.) 244 
SW 499] (the grant of lands to plain- 
tiffs’ predecessor under the Mexican 
colonization laws cannot be attacked 
by defendants sued in trespass to 
try title on the ground that such pred- 
ecessor did not live in the colony 
where he was granted lands). 

57. Hatch v. Dunn, 11 Tex. 708. 

- 58. Terr. v. Gay, 26 Hawaii 382; 
Kukiiahu v. Gill, 1 Hawaii 90. 

59. Mitchell v. Furman, 180 U. S. 
402, 21 SCt 430, 45) Li. ed. *596 (per 
muller, C..JI2):. 


ee Word v. McKinney, 25 Tex. 
osoht Word v. McKinney, 25 Tex. 
8. 
62. State v. New Orleans Land Co., 


143 La. 858, 79 S 515 [certiorari den 
248 U.S. 577, 39 SCt 19, 68 L. ed. 429]; 
Devall v. Choppin, 15 La. 566. 


Doe v. Jones, 11 Ala. 638. [a] Where husband abandoned his 
possession, his abandonment was the 
abandonment of his wife, and neither 
he nor his wife had any claim on 
which the act of June 18, 1812, could 
operate. Byron v. Sarpy, 18 Mo. 455. 

70. Sideck v. Duran, 67 Tex. 256, 
3 SW 264. 

[a] Abandonment a question of 
fact.—Kenedy Pasture Co. v. State, 
111 Tex. 200, 231 SW 683 [aff (Civ. 
A.) 196 SW 287] (holding that judg- 
ment of trial court finding no inten- 
tion to abandon is conclusive); Simp- 
son v. McLemore, 8 Tex. 448. 

Wie) PaACKECOLV, 1Uics, Lo be CasaiNo: 
10,641, Hoffm. Land Cas. 113. 

V2.) Ui. Ss) Vi. OSC) 20 Hi Casn anion 
16,195, Hoffm. Land Cas. 197 [rev on 
Week grounds 23 How. 262, 16 L. ed. 
448]. 

73. Strother v. Lucas, 6 Pet. (U. 
SI hG snes) ls. ed! O73. 

[a] As to claim not requiring con- 
firmation, failure of successor of 
grantee under a private land grant 
made by the French government to 
present his claim to the register and 
receiver of the land office for registry 
and approval, within two years after 
the passage of the act of congress of 
Febr. 6, 1835, is not abandonment or 
forfeiture of his claim to the land. 
State v. Bowie Lumber Co., 148 La. 
581, 87 S 302. 

. Confirmation of grants see infra §§ 
702-713. 


63. 

64. Sena v. America Turquoise Co., 
14.N. M...544, 98 P 170. {aff on other 
grounds 220 U. S. 497, 31 SCt 488, 55 
L, ed. 559]. 

65. U.S. v. Noe, 28 How. (U.'S.) 
312, 16 L. ed. 462. 

[a] Principle that upon abandon- 
ment of immovable estate it will be- 
come property of him who first en- 
ters thereon applied to abandonment 
in 1835 by a colonist of the Jose Veh- 
lein Colony, to whom title was issued 
in that year. Allen v. West Lumber 
Co., (Tex. Commn. A.) 244 SW 499 
[rev (Civ. A.).223 SW 5291. 

66. Fuentes v. U. S., 22 How. (U. 
S.) 448, 16 L. ed. 376; Glenn v. U..S., 
13 How. "(Ui S.) 250) 14 leds 133" fate 
10 F. Cas. No. 5,481]; U. S. v. Hughes, 
113) Hows! CUS SD Wwe edi 253) Ue s: 
Vv, ue Blane, 12° How.) 00. Se435,) 13 
fh 6d. 10554 UL Svea Simon, 12 How: 
CURYSP) 4433 alowed adl0 5455 Misery. 
Arlington Hotel Co., 68 Fed. 637 [aff 
168 U. S. 430, 18 SCt 109, 42° Li. ed. 
ayes 

CT Sena aye UES, LSo Un Suecco as 
SCt 960747 es ed 78.70%) SU "Save de 
Repentigny, 5 Wall. (U. S.) 211, 18 L. 
ed. 627. 

68s. U.S. v. Pena, 175 U. S. 500, 20 
SCt 165, 44 L. ed. 251. 

69. Barada v. Blumenthal, 20 Mo. 
162 (so holding in respect of Act 
Congr. June 138, 1812). 
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abandonment has no application where the possessor 
has actual title by grant,’7* yet the surrender of the 
sole evidence of a conditional grant before fulfillment 
of the condition implies the abandonment of all 
rights under it.7° 

“Bvidence. The burden of proof is on the party 
seeking to impeach the title to a grant on the ground 
of its abandonment,*® and as strong proof of aban- 
donment is required in the case of a claim based on 
cultivation and possession as in a case where a docu- 
mentary title from the Spanish government is 
shown.*? 

Forfeiture. 
Mexico, the grantee of lands in California, espoused 
the cause and joined the troops of the United States 
in the Mexican war, is not evidence of an intention 
to abandon the property, and furnished no reason for 
a forfeiture of the grant.78 An actual entry or of- 
fice found is not necessary to enable the United 
States government to take advantage of a condition 
broken in the case of a Spanish grant, and to re- 
sume possession of lands which have become forfeit- 
ed;7® but a legislative act directing the appropria- 
tion and possession of the land is sufficient to re- 
unite it with the public domain.®®° In passing upon 
claims under Mexican grants in California the ques- 
tion is as to what right in the land the grantee ac- 
quired from the Mexican government, and the Unit- 
ed States courts cannot inquire into any acts or omis- 
sions of the grantee since the Mexican authorities 
were displaced or pronounce a forfeiture for any- 
thing done or omitted by the grantee since that 
time.8? All favorable presumptions will be made 
against the forfeiture of a grant,®* and the burden 
of proving the forfeiture of.a land grant before the 
acquisition of the territory by the United States is 
upon the party alleging it.*3 A forfeiture for the non- 
payment of instalments for the purchase of lands ac- 
quired by the act of congress of Coahuila and Texas 
cannot be claimed by one without at least connect- 
ing himself with a government title.*4 
junior claimant by patent who relied on the forfei- 
ture of a prior Mexican or Spanish title, under the 
constitution of the republic of Texas, neglected to 
allege the forfeiture in his petition, he ‘could not 
claim the benefit. of the same, although evidence of 
the facts constituting the forfeiture was admitted 

74. Ferris v. Coover, 10 Cal. 589. 


75. Boissier v. Metayer, 5 Mart. 
(La.) 678. 87. 
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braith, 2 Black (U. S.) 394, 17 L. ed. 
449 (rev 25 FB. Cas, No. 15,182) ]: 89. 
Bowmer y. Hicks, 22 Tex. 155; 90. 
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without objection.2® A genuine California grant is 
not vitiated by a fraudulent attempt to alter it after 
the cession to the United States, as the title against 
the United States depends on the title against Mexi- 
co at the time of the cession.’* Under the Mexiean 
system a land grant to a colonist was forfeited and 
became vacant if the grantee abandoned the country 
without having alienated the land,’* and in such ease 
no proceeding in the nature of office found was nec- 
essary, but the*abandonment ipso facto vacated the 
land and restored it to the mass of the public do- 
main.§& 

Revocation. The Mexican governor of California 
had no power to annul a grant by a purely ex parte 
proceeding,®® and an alcalde had no authority to re- 
voke a grant once made and delivered or mutilate its 
record.®° Where land allotted to the original set- 
tlers by metes and bounds was surveyed by the Span- 
ish surveyor, and the settlers were put in possession, 
a governor could not by a subsequent grant destroy 
the title,°1 and where part of a defeasible grant was 
regranted by the officers of the king of Spain, the ti- 
tle of the grantee to what remained was not affect- 
ed.°? The’ Mexican colonization laws of 1832 and 
1834 did not annul rights acquired under the former 
laws. A report of the surveyor of the Spanish 
government, stating land to be vacant, and the alle- 
gation of that fact in a Spanish grant, did not 
amount to a confiscation or a revocation of a prior 
grant of the same land.°* 

[§ 696] 10. Title and Rights of Grantees. A right 
under a former sovereignty to a specific quantity of 
land lying in an area of a larger extent constituted 
an equitable title and a property in the land;°> and 
until the grantee’s possession was restricted by a 
segregation and location of the quantity granted, he 
was entitled to-possession of all the land within the 
general description of the grant as against third per- 
sons without title®® or persons claiming under the 
preémption laws of the United States.°* An incom- 
plete title under a former government was a property 
interest in the land which, at least between private 
persons, could be transferred by mortgage or reached 
by judicial process;®® but when not confirmed by the 
United States, such a grant could not prevail against 
a grant from the United States.°® A complete: title 
under a former government might, however, be suc- 
man v. Peebles, 1 Tex. 673. 


Mott v. De Reyes, 45 Cal. 379. 
Montgomery v. Bevans, 17 F. 


76. White v. Holliday, 11 Tex. 606.| Marsh v. Weir, 21 Tex. 97; Yates v. | Cas. No. 9,735, 1 Sawy. 653. 
77, Fine v. St. Louis Public} Iams, 10 Tex. 168; Horton v. Brown, 91. Landry v. Martin, 15 La. 1. 
Rigeels,. 30 Mo, 166. 2 Tex. 78; Holliman v. Peebles, 1 Tex. 92. Lewis v. San Antonio, 7 Tex. 
78. S. v. Reading, 18 How. (U. | 673. 288. 
Ss). 15 L. ed. 291. {a] Removal from one of states 93. Jenkins v, Chambers,. § Tex. 
79. McMicken v. U. S., 97 U. S.|of Mexican Confederacy to another | 167. 
204,24 Is. ed. 947; Farnsworth v.|was not an abandonment of the coun- 94. Winn v. Cole, 1 Miss. 119. 


Minnesota, ete., R. ‘Co., 92 U. S. 49, 
23 L. ed. 530; 
man, 21 Wall. (U. S.) 44, 22 L. ed. 551; | 70 AmD 3809. 
U.S. v. de piQbORUERY: 5 Wall. (GO Ss.) [b] 
211, 18 L. ed. 62 

Diese sig ag ‘Repentigny, 5 Wall. 


Micken vy. U. S., 97 U. S. 204, 24 L. ed. 


81. Hornsby v. U. S., 10 Wall. (U. 
S.) 224, 19 L. ed. 900; U.S. v. Juares, 
26 F. Cas. No. 15,500. ; 

82. Gonzales Vv. mene 120 U. S. 605, | property. 
TSOt 705, 30 I) ed: 80], [ec] 

83. Catron v. Laughlin, 11 N. M. 
604,072. P26: BKlores’ vy. Hovyel, (Tex. 
Civ..A.) 125 SW 606 

84. Gonzales v. Ross. 120 U. S. 
605, 7 SCt 705, 30 L. ed. 801. 

85. Paul\v. Perez, 7 Tex. 338. 49. Tex. 541. 

86. U.S. v. West, 22 How. (U. S.) 88. 


try. Maxey v. O’Connor, 23 Tex. 234; 95. 
Schulenberg v. Harri- Grassmeyer v. Beeson, 18 Tex. 753,|Cal. 11, 79 AmD Bie 


80. of abandonment and consequent for-|575, 24 L. ed. 1130; 
(U. S.) 211, 18 L. ed. 627 [appr Mc-| feiture, and it was no objection to} honey, 24 Cal. 569. 
the validity of the judgment that the [a] 
947). grantee was not served with notice if | ment before 
he had gone beyond the reach of proc- | Culver, 
ess, the proceeding being in rem, and Hersch, 18 Cal. 198]. 
acting directly upon the status of the 97. 
Marsh v. Weir, 21 Tex. 97. 
After alienation of colonial 
grant by the grantee, who had in good 
faith occupied and 
land, his abandonment of the country | see Sure § 66 
was not sufficient ground for an- 98. 
nulling the grant. Summers v. Davis, 
Bowmer v. Hicks, 22 Tex. 155; 
315, 16 L. ed. 317 [dist U. S. v. Gal-! Horton v. Brown, 2 Tex. 78; 


Teschemacher v. Thompson, 18 
See Hays v. 


Steiger, 76 Cal. 555, 18 P 670 [aff 156 


Judgment of competent tribu- | U. S. 387, 15 SCt es 39 L. ed, 463]. 
nal conclusively established the fact 96. 


Hosmer v. Ww allace, Sf* ORASt 


Thornton v. Ma- 


Grantee might maintain eject- 
survey.—Cornwall v. 
16: Cal. #22. ffoll, Riley we 


Van Reynegan vy. Bolton, 95 U. 
= 38, 24 L. ed. 351. See Mahoney Vv. 
Van Winkle, 21. Cal: 552. 

h Right to enter lands claimed under 
cultivated the Spanish, ars ee or French grants 


yan Vv. Kennett, 113 U. S. 
LUA rts: Soy 407, 28 L. ed. 908. 

99. McCabe. v. Worthington, 16 
5; | How. (U. S.) 86, 14 L. ed. 856 [ate 16 
Holli- | Mo. 514]; U.S. v. King, 3 How. (U. 
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-eessfully asserted against a claimant under the Unit- 
ed States, unless the grantee had lost his rights by 
failure to comply with the statutory requirements 
As between claimants of 
the same grant under a former sovereignty the earlier 
grant would as a rule prevail,’? but a complete grant 
would prevail against a provisional grant or order of 
survey of earlier date. An alcalde grant of a laguna 
- Survey lot conveyed the absolute title, and no por- 
tion of the land so conveyed could be appropriated 
for a street without the award of proper compensa- 
tion.® The original purchaser of a concession of land 
from one of the Mexican states had the power to al- 
ienate his concession at once before the lands were se- 
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for a recognition thereof.” 


SB) 203, tht Ts. ed! 8245  Mluker- vi 
Doughty, 15 La. Ann. 673; Mullanphy 
v. Redman, 4 Mo. 226; Chavez v. 
wanes de Sanchez, 7 N. M. 58, 32 P 


[a] Compensation for improve- 
ments.—In ejectment. by one claim- 
ing under a patent issued by the 
United States, against a claimant un- 
der an unconfirmed Spanish grant, 
defendant cannot recover for the val- 
ue of improvements made by him, 
and have a lien on the land therefor, 
under Comp. L. § 2581. Chavez v. 
A es de Sanchez, 7 N. M. 58, 32 P 

[b] Wnauthorized issuing of final 
title, by the governor of Tamaulipas, 
to lands, formerly within the state of 
Tamaulipas, but, by the act of Dec. 
19, 1836, declared part of the terri- 
tory of Texas, took away no existing 
right of the grantee to the land, on 
which such unauthorized act was 
based. Haynes v. State, 100 Tex. 426, 
100 SW 912 [rev (Civ. A.) 85 SW 
1029]; Flores v. State, 100 Tex. 433, 
100 SW 916; Benavides v. State, 100 
Tex. 433, 100 SW 915; Pena v. State, 
100 Tex. 433, 100 SW 915. 

1. Commodores” Point 
Co. v. Hudnall, 3 F. (2d) 841; 
Root, 19 Ala. 378; Phelan v. Poyo- 
reno, 74 Cal. 448, 13 P 681, 16 P 241; 
Jewell v. Porche, 2 La. Ann. 148. See 
Morrison v. Whetstone, 5 La. Ann. 
636. 

[a] Thus, where the state of Tex- 
as placed grants made by a former 
sovereign on the same footing as 
those made by the state, any grant by 
the state of a part of lands embraced 
in a grant of a former sovereign was 
void. Campbell v. Gibbs, (Tex. Civ. 
A.) 161 SW 430. 

[b] Act of congress of Sept. 28, 
1850, granting to the_ states all 
swamp and overflowed land within 
their limits, could not apply to or af- 
fect land owned under the Mexican 
law by the pueblo at San Francisco, 
and afterward by the city of San 
Francisco, as its successor. San Fran- 
cisco v. LeRoy, 138 U. S. 656, 11 SCt 
364, 34 L. ed. 1096. 

[c] Title conferred by a charter 
granted by the Spanish government, 
which evidences an absolute grant to 
a town and different individuals 
named therein, is not merely an in- 
choate title, but is absolute. Sulli- 
van v. Solis, 52 Tex. Civ. A. 464, 114 
Sw 456. 

[d] Suit to recover state land oc- 
eupied by persons claiming adversely 
under grant from former sovereignty 
of the soil which was not void upon 
its face, and the validity of which 
had never been assailed or questioned 
by the state, could only be brought 
by the attorney-general under Rey. 
St. (1925) art 5420. Barrow v. 
Boyles, (Tex. Civ. A.) 21 SW (2d) 716. 

fe] Rights of towns.—(1) What- 
ever rights were acquired by towns 
under grants of ‘“‘ejidos’” from the 
Spanish king, such grants did not 
convey an indefeasible title, and 
when the town was removed to an- 
other locality, and the public use of 
the lands was abandoned, the lands 
reverted to the sovereignty. State v. 
Gallardo, 106 Tex. 274, 166 SW 369 


Terminal 
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the grant,® but 


{aff (Civ. A.) 135 SW 664]. (2) The 
inhabitants of a pueblo are not en- 
titled to convey in severalty unless 
the same had been previously con- 
veyed to them in severalty by the of- 
ficers of the pueblo with authority in 
the pueblo so to convey. Pence v. 
Cobb, (Tex. Civ. A.) 155 SW 608. 

2. Hall v. Root, 19 Ala. 378; Brott 
v. New Orleans Land Co., 151 La. 134, 
91 S 653. 

[a] Estoppel.—Where parties, 
claiming land against the state and 
holders of title from the state, per- 
mitted the meager and fragmentary 
evidence of their right to slumber 
more than seventy years in the buried 
records of a foreign jurisdiction, with 
no possession on their part, with the 
land vacant and the state’s claim 
openly asserted by appropriation at 
an early day, its resurrection now 
will not be suffered to defeat the ti- 
tie of innocent settlers, who pur- 
chased from the state in good faith. 
Kenedy Pasture Co. v. State, 111 Tex. 
gan’ 231 SW 688 [aff (Civ. A.) 196 SW 

87}. 

[b] Owner of Mexican grant, per- 
fected before cession by Gadsden 
Treaty, was permitted, but not re- 
quired, by the act of July 22, 1854, to 
assert his claim and have the land re- 
served thereunder, and the fact that 
he did not do so in no way affects his 
title. Ely Real Est., ete, Co. v. 
Watts, 262 Fed. 721 [rev 254 Fed. 
862, and certiorari granted 255 U. S. 
564, 41 SCt 374, 65 L. ed. 788]. 

3. .Mott v. De Reyes, 45 Cal. 379; 
Reynolds v. West, 1 Cal. 322; Garchit- 
orena v. Postigo, 12 Philippine 374; 
Ledyard v. Brown, 27 Tex. 393; How- 
ard v. Richeson, 13 Tex. 553. 

[a] Reference in elder grant to 
existing rights.—Where t'he date ofa 
grant of land by the Mexican govern- 
ment to A was prior to that of a 
grant to S, but the rights of S were 
referred to in A’s petition and in the 
grant to him, A’s grant was subordi- 
nate to that of S. U.S. v. Armijo, 5 
Wall. (U. S.) 444, 18 L. ed. 492. 

4, Mott v. De Reyes, 45 Cal. 379; 
Fleitas v. New Orleans, 1 Mart. N. 8S. 
(La.) 430; Jones v. Menard, 1 Tex. 
yr 


[a] Grant, supported by requéte 
specifying a definite quantity of land, 
is of a higher dignity than that re- 
sulting from bare possession, which 
can only give a pretense of right to 
the extent actually inclosed. Martin 
vy. Turnbull, 12 Mart. (La.) 395. 

5. Spaulding v. Bradley, 79 Cal, 
449, 22 P47 [foll Scott v. Dyer, 54 Cal. 
430]. See U. S. v. Coronado Beach 
Co., 255 U. S. 472, 41 SCt 378, 65 L. ed. 
736 (Mexican law authorizing the gov- 
ernment to make use of any portion 
of certain land for public purposes 
does not import into a grant under 
that law a reservation of the right to 
take the land from the grantee with- 
out compensation, so that the United 
States did not, when it succeeded to 
the sovereignty of Mexico over those 
lands, acquire such right). 

6. Hunnicutt v. Peyton, 102 U.S. 
333, 113; Surehenor. v. 
Ranger, 453, 66 CCA. 327 
(holding the instrument in question 
to be an act of sale and not merely an 
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lected,® and on the extension of final title the fee vest- 
ed in his grantee.? 
before confirmation passed the interest gained by a 
subsequent confirmation and patent to him.’ Under 
the Texas Colonization Law of 1823, a colonist had 
the right of alienation at any time after receiving 


So a deed executed by a grantee 


later colonization laws restricted 


alienation by colonists for a certain period.!° 

[§ 697] D. Record and Evidence of Grants or 
Claims—1. Record. 
sustain a claim under a Mexican grant it must ap- 
pear that a grant from the Mexican government had 
been deposited and recorded in the proper publie 
office, among the publie archives of the republie.? 


As a general rule in order to 


executory agreement to sell). See 
AjJlen v. Parmalee, 142 Fed. 354, 73 
CCA 402. 

7. Hunnicutt v. Peyton, 102 U. S. 
333, 26 Ll. ed. 113; Surghenor v. Talia- 
ferro, (Tex. Civ. A.) 98 SW 648. 

8. Walbridge v. Ellsworth, 44 Cal, 
353. [foll. Stark v. Barrett, 15 Gal. 
361]; Touchard v. Crow, 20 Cal. 150, 
a aces 108; Nixon v. Carco, 28 Miss. 

[a] A confirmation by the act of 
congress of June 13, 1812 inured to 
the benefit of the last claimant where 
there had been several successive 
transfers, whether before or after 
the change of government. St. Louis 
v. Toney, 21 Mo. 243. : 

9. Thomas v. Moore, 46 Tex. 433; 
Portis v. Hill, 14 Tex. 69, 65 AmD 99; 
Emmons v. Oldham, 12 Tex. 18. 

10. Brown v. Simpson, 67 Tex. 225, 
2 SW 644; Manchaca v. Field, 62 Tex. 


135; Grant v. Wallis, 60 Tex. 350; 
Hines v. Thorn, 57 Tex. 98; Cook vy. 
Lindsay, 57 Tex. 67; Summers v. 


Davis, 49 Tex. 541; Thomas v. Moore, 
46 Tex. 433; Clay v. Clay, 35 Tex. 509; 
Ledyard v. Brown, 27 Tex. 393; Wil- 
liams v. Talbot, 27 Tex. 159; Clay v. 
Clay, 26 Tex. 24; Williams yv. Chand- 
ler, 25 Tex. 4; Atkinson y. Bell, 18 
Tex. 474; McKissick v. Colquhoun, 18 
Tex: .148;\ Clay =v. Cook) 16etTex70; 
Harris v. Hardeman, 15 Tex. 466; 
Clay v. Holbert, 14 Tex. 189; Desmuke 
v. Griffin, 10 Tex. 113; Jenking vy. 
Chambers, 9 Tex. 167; Spillers v. 
Clapp, 3 Tex. 498; Robbins v. Robbins, - 
3 Tex. 496. See Surghenor v. Taliafer- 
ro, (Tex. Civ. A.) ‘98 SW 648. 

fa] Those who acquired land by 
purchase under Colonization L. 
(1825) § 24 could sell as soon as the 
grant was obtained. 
ker, 26 Tex. 253; Fulton v. Duncan, 18 
Tex. 84; Clay v. Holbert, 14. Tex. 189; 
Ryan v. Jackson, 11 Tex. 391. 

{[b] Evidence sufficient to sustain 
finding that contract for sale of land, 
originally unenforceable, was subse- 
quently ratified. Fowler y. Texas 
Exploration Co., (Tex. Civ. A.) 290 
SW 818 (prohibition against aliena- 
Leryn ene by decree of March 26, 

Ll. -Berreyesa iv. U. Si.1545 Ue Se 
623, 14 SCt 1179, 23 L. ed. 913 [foll 
Peralta: Vos Seville Guise So aoa 
18 L. ed. 221; U.S. v. Castro, 24 How. 
(U. S.) 346, 16 L. ed. 659, (foll U. S. 
Veucnight, 1) Black. (U5 Si)22 7%. 4388 
17 L. ed. 76); U.S. v. Cambuston, 20 
How. (U. S.) 59, 15 L. ed. 828]; Santa 
Rosa Pueblo v. Fall, 56 App. (D. C.) 
259, 12 BF. (2d) 332 [certiorari /grant- 
ed 273 U. S. 678 mem, 47 SCt 106 


mem, 71 L. ed. 8836 mem]; McGehee 
v. Dwyer, 22 Tex. 435. : 
[a] Am expediente not placed 


among the records until 1855 is not 
archive testimony such as is indis- 
pensable to the confirmation of an 
alleged grant. U.S. v. Teschemach- 
er, 28 F.. Cas. No. 16,455. 

{b] Jimeno’s index of Mexican 
grants in California is an auxiliary 
official memorandum kept by him 
while secretary, but neither the 
enumeration of a grant in it nor the 
omission of a grant from it is conclu- 


‘sive as to the validity of that grant. 


U.S. v. West, 22 How. (VU. S.) 315, 16 
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But where the genuineness of the grant is fully 
proved and long occupation by the grantee and those 
claiming under him is also shown, the court will not 
refuse confirmation because the expediente is not 
among the archives.1?7, A complete expediente in a 
land title according to the laws and customs of Mex- 
ico consisted of a petition with a diseho or map 
annexed, an order of reference, a decree of conecs- 
sion, and a copy of the grant,!* and the nature and 
effect of an expediente, when clearly ascertainable 
from contemporaneous and official construction, ean- 
not be defeated by an entry in the Toma de Razon.*# 
Where the petition for a grant of land was accom- 
panied by a plan of the lands asked for, but neither 
the petition nor the patent stated the quantity, but 
the concession by the governor, and his orders to is- 
sue the patent lhmited the quantity to eleven square 
leagues, all the papers were included in the reeord 
evidence of the title, and made it sufficiently defi- 
nite.1° The Spanish word “titulo,” used in record- 
ed Mexican documents regarding land, does not in- 
dicate the measure of the right, interest, or estate 
of the party; it only means the cause in virtue of 
which anything is possessed, and the instrument by 
which the right is accredited; and hence it applies 
to a provisional license as well as to a permanent 
grant.1® If the commissioner for extending titles 
to lands omitted to sign the protocol or recorded ti- 
tle, the validity of the title was not affected there- 
by, where a testimonio properly executed by the 
commissioner was issued to the interested party.*? 
On loss of part of an original Mexican title, it was 
in accordance with the usual and correct practice for 
the commissioner who issued it to supply the loss by 
adopting the testimonio.1s Where the officer who 
had executed the protocol, and who had issued the 
testimonio to the party interested, appeared before 
the county clerk, and acknowledged his signature to 
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the certificate, authenticating the testimonio, this 
was held sufficient to authorize the recording of the 
testimonio.?® Alealdes’ grants of lots in pueblos in 
California made while the Spanish or Mexican laws 
were in force, were required to be first entered in 
a book to be kept by the alealdes for that purpose, 
and then to be signed and attested by the proper of- 
ficer, and a copy or summary statement of the pro- 
ceedings as contained im this book, also signed and 
attested by the proper officer, was then to be given 
to the grantee as evidence of his title*° A Spanish 
grant, found only in the register of complete grants 
of land made by the French and Spanish governors 
of Louisiana, in the archives of the register of the 
land office of New Orleans, will give a gaod title.** 
An act of congress exempting certain titles by Freneh 
and Spanish grants from the necessity of being re- 
corded applied only in favor of complete grants, and 
did not include an order of survey, although the 
land was actually inhabited and eultivated.2?» Under 
the various acts of congress relating to land titles 
in the territory between the Iberville, the Perdido, 
and the thirty-first degree of north latitude, a com- 
plete title from a former government, unrecorded, 
is not barred against the United States, although it 
is barred against any private claim derived from the 
United States.*5 Acts of congress have made provi- 
sion for the filing of evidence of incomplete claims 
under former sovereignty, failing in which the claims 
are barred.** In Texas the pretoeol of a Mexican 
title is an archive which may be deposited in the 
general land office at any time, subject to all just im- 
plications arising from delay and the cirenmstances 
of its history;** but until the title is deposited in 
the land office or duly recorded in the proper coun- 
ty, bona fide purchasers not having notice thereof 
will be protected, although they claim under a junior 
Mexican grant.*° It has been held that if the pro- 


eds SUT. sons. U. S. v. Teschemacher, 28 F. [a] Notice held insufiicient.— 
[ce] Hartnell’’s index.—The fact | Cas. No. 16,455. 1 as L ‘ 

that an expediente is found among 14. De Haro v. U. 8, 5 Wall. (U. } land, plaintiff offered in evidence a 

those indexed by Hartnell in 1847—-| 8.) 599, 18 L. ed. 681. written request to the recorder of 

1848 is not evidence that it was made 15. U. S. vy. Larkin, 18 How. (U. | lands in and for the territory of Mis- 


at the time of its date. 


U. S. v. Gal- |S.) 557, 15 L. ed. 485. 


| whale, in a suit for the recovery of 
be to record all registered conces- 
| 


braith, 2 Black (U. S.) 394, 17 L. ed. 16. De Haro v. U. S., 5 Wall. (U. | sions found in certain books named, 
449. S.) 599, 18 L. ed. 681. then in his office, but it did not appear 

[d] Del Valee’s list.—The omis- 17. Titus v. Kimbro, 8 Tex. 210. that those under whom plaintiff 
sion of a concession from Secretary 18. Chambers vy. Fisk, 22 Tex. 504. | claimed had any agency in giving the 
Del Valee’s list of original documents| 19. Edwards v. James, 7 Tex. 372. | notice, or that any signer of the paper 
on file is not conclusive against it, es- 20. Donner vy. Palmer, 31 Cal. 500 | Was interested in the lands in ques- 


pecially where it appears that the 
original was lost before the list was 
made. McGehee v. Dwyer, 22 Tex. 
435. 
fe] Becord of void grant is not 
notice of its contents. Kenedy Pas- 
ture Co. v. State, (Civ. A.) 196 SW 
287 (aff 111 Tex. 200, 231 SW 683]. 
12. 
14,761, Hoffm. Land Cas. 90. 


paper which 
grantee, 


(holding that whenever Book A, the 
official record of grants kept by the 
alealdes of San Francisco after 
acquisition of California by the Unit- 
ed States, contains a full copy of the 
was delivered to the 
with the genuine signature 
of the alealdes appended, it is a sub- 
U. S. v. Cazares, 25 F. Cas. No. | stantial compliance with the Spanish 
| regulations of 1789 in relation to such 


tion, or that any of them represented 
those who were or claimed to be so 
interested, and the notice named no 
claimant and described no land, nor 
did it intimate that any one was in 
fact claiming under the concessions 
referred to, it was held that the paper 
was not such a notice of claim as was 
contemplated by act July 4, 1836, re- 
quiring notice of claims under grants 


the 


y z ; by the fermer French and Spanish 

133. . S. v. Knight, 1 Black (U. S.) | grants). fat ATEN Serer r s : 
PSL Ly ed. 76; Phelan v. eee, 21. Roussel v. New Orleans R., oe Me se . Connoyer v. Schaetter, 
74 Cal. 448, 13 P 681, 16 P 241. etc, Co. 152 La. 517, 93° S 758; | tS Mo. ile 22 Wall. (U. S.) 254, 22 
[a] hus a record containing the | Lavergne v. Elkins, 17 La. 220. Tb] ‘Who may take advantage of 
petition, with a disefio, an order of 22. Lobdell v. Clark, 4 La. Ann. 99| oyission-—The act of congress reais 


reference, an informe by the proper 
officer, a decree of concession, a titu- 
lo, the approval of the departmental 


(so holding in regard to the act of 
congress of March 2, 1805, amended by 
the act of congress of March 3, 1807). 


ing those holding French and Spanish 
claims in that part of Louisiana east 
of the Mississippi and the island of 


assembly, the order for survey, the 23. U.S. v= Power, 11 "How-. CU: | Orieanssto si : : 
pen ’ : : ane 2 eee ans give notice an 

juridical possession, with the report |S.) 570, 13 L. ed. 817. written evidence thereof duder nenaite 
of the proper officer that such survey 24. Barry v. Gamble, 3 How. (U.| of forfeiture canbe taken advantage 


was*made and possession given, pre- 
sents every link essential to a chain 
of title under the Mexican law. 
Phelan y. Poyereno, 74 Cal. 448, 13 P 
681, 16 P 241. 

{b] Petition not sufficiently con- 
nected with grant.—A petition, ap- 
pearing in an expediente, on behalf 
of four persons for’. thirty-two 
leagues, cannot be considered as hay- 
ing been preliminary to a grant of 
sixteen leagues to two of such per- 


Spanish claim, 


476, 82 S 588; 
L. ed. 837]. 


S.) 32, 11 L. ed. 479 (holding that un- 
der the acts of congress of 1805, 1806, 
and 1807, it was necessary to file the 
evidence of an incomplete French or 
bearing date anterior 
to 1800, as well as of those of a subse- 
quent date, in order to avoid the bar 
provided by those statutes); 
leans v. Union Lumber Co., 
Connoyer v. Schaeffer, 
48 Mo. 164 [aff 22 Wall. (U. S.) 254, 22 


of only by persons having grants from 
the United States of the land in con- 
troversy. Murdock vy. Gurley, 5 Rob. 
(La.) 467. 

Se tes: 


25. Airhart v. 

491, 25 L. ed. 218. 

_26. Airhart v. Massieu, supra. See 
Kenedy Pasture Co. v. State, 111 Tex. 
200, 231 SW 683 [aff (Civ. A.) 196 SW 
287] (holding that parties purchasing 
land from the state were not under the 
duty of searching through the records 


Massieu, 


New Or- 
145 La. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tocol of a Mexican grant is in the general land ‘of- 
fice, it is notice to subsequent locators, whether it 
was delineated on the map or not;27 and the intro- 
duction of the testimonio, or a certified translated 
copy from the general land office of what purports 
to be the original, is prima facie evidence that the 
original was on file in the land office at the time of 
the inception of a subsequent title under which plain- 
tiff claims, and is sufficient evidence of notice to a 
subsequent patentee of a superior title.28 In cases 
of title emanating from the government, where the 
patent or testimonio has not been recorded in the 
county where the land lies, a subsequent locator 
without notice will be protected, unless there were 
such notorious marks of a prior grant as would have 
put a prudent man on inquiry.?® The want of reg- 
istration of a grant under the Coahuila and Texas 
government in the county where the title was after- 
ward filed is not sufficient of itself to postpone the 
grant to a subsequent location and survey;3° and 
the objection that an original Mexican title was not 
filed in the general land office within the time fixed 
by the Texas resolution was not available to one 
whose title did not accrue until after the formerly 
acquired title had been filed. 

In the Philippines. In the Spanish regime, all ad-. 
judications of titles to lands made by the “Direccion 
General de Administracion Civil,” and the “Inten- 
dencia General de Hacienda,” whether by composi- 
tion or purchase, were published in the gazette, and 
when a title alleged to have been issued by either of 
such offices is not mentioned in any of the gazettes 
of the Spanish government, it means that such title 
never existed. 

[§ 698] 2. Evidence—a. Burden of Proof. It is 
well established that the burden of proof to sustain 
a claim of a land grant under a former sovereignty 
rests upon the claimant, for otherwise there would be 
danger of imposition upon the United States by 
means of forged or fabricated grants,** and in order 


of ancient towns of a foreign country 
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(U. S.) 125, 16 L. ed. 609; 
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to establish such a claim, the record of the title must 
be shown,** or its absence accounted for to the satis- 
faction of the court.?® It has also been held ineum- 
bent upon a grantee to establish his right to receive 
the grant,°® and that one seeking to bring himself 
within the purview of a special statute relating to 
the confirmation of a class of land titles has the 
burden of proving himself entitled to its benefits.3* 
Where the approval of the governor is necessary, the 
burden of showing such approval rests upon claim- 
ant.** Where a certified copy of a protocol of title 
is admissible without reference to its age, and with- 
out proof of its execution, it being a copy of an ar- 
chive of the general land office, and the original be- 
ing an official aet, which proves itself, the burden 
of proof is on one alleging that the original was 
forged.*® 

[§ 699] b. Presumptions.4° The presumption of 
validity attends every grant issued by persons au- 
thorized to make grants when there is nothing on its 
face impeaching its validity,4! especially where it has 
been acquiesced in by the sovereignty for a long 
time.*? So where the land might have been grantable 
at the time of the grant, it is presumed to have been 
so.48 It may properly be presumed that any minis- 
terial duty imposed on the Mexican officials of reg- 
istering the making of the grant was duly performed, 
and that such record was in fact made,** and al- 
though the protocols ought properly to be attached 
to the final titles, in their absence they will be pre- 
sumed to be in the proper archives.*® No presump- 
tion will be indulged to uphold a grant apparently 
made in violation of the laws,#® and the necessary 
consent of the federal executive of Mexico to a grant 
of land situated within the border leagues will not 
be presumed when not alleged.#* The action of an 
alealde in delivering possession of a much larger tract 
than that .described in the petition is sufficient to 
prevent a presumption of an approval by the gover- 
nor of such delivery, where the papers themselves 


Luco v. U. 37. Garza v. State, 64 Tex. 670. 


for evidence of an adverse right, which 
was only discovered long after their 
rights accrued by extraordinary effort, 
in the archives of a Mexican town, for 
there can be no presumption of notice, 
where inquiry, pursued with ordinary 
diligence, would have been futile). 

[a] Rule applied.—An unrecorded 
grant is void only against persons ac- 
quiring title from sovereignty of soil 
without notice. Gonzales v. Ross, 120 
WS.) 605, 7 SCt 705, 30° L: ed. 801. 

27. King v. Elson, 30 Tex. 246. But 
see Uhl v. Musquez, 1 Tex. Unrep. Cas. 
650 (holding that the presence of an 
original grant as an archive in the 
office of the county clerk, even of the 
county where the land may be situat- 
ed, is not notice, as the registration 
laws take no notice of the archive as 
part of the records provided for by 


them). 
28. Nicholson v. Horton, 23 Tex. 47. 
29. Guilbeau v. Mays, 15 Tex. 410. 
30. Musquis v. Blake, 24 Tex. 461. 
31. Chambers vy. Fisk, 22 Tex. 504. 


32. Land Director v. Absolo, 46 
Philippine 282. 

33. U.S. v. Ortiz, 176 U. S. 422, 20 
SCt 466, 44 L. ed. 529; Faxon v. U. S., 
171 U. S. 244, 18 SCt 849, 43 L. ed. 151; 
Dye va Us Sa lv4-w. S220, 18) SCt 840) 
43 Ll. ed. 142; Berreyesa v. U. S., 154 
(Wes oco 4S Gisela, 23 su) ed.= 93); 
eralta cv. Wi. So, > (Wall. (UL 8) 434; 
ieeweed.22s Pico ve U. S.2 Wall. CU. 
S.) 279, 17 L. ed. 856; Romero v. U.S., 
HOV Ale GU Oe) ee li lake Edsan62 7; 
Wihiceivea OS.) 1. Wall. (WU. S.) 660), 17 
L. ed. 698; U.S. v. Vallejo, 1 Black (U. 
S))) 541917 Hed. 232; U.S. v. Neleigh, 
WBiack2Uy Siyl298) 17. *ed.91445 .U- 
S. v. Knight, 1 Black (U. S.) 227, 488, 
17 L. ed. 76; Palmer v. U. S., 24 How. 


fant to the United States. 


S., 24 How. (U. S.) 515, 16 L. ed. 545; 38. Bergere v. U. S., 168 U. S. 66, 
U. S. v. Bolton, 23 How. (U. S.) 341, 
16 L. ed. 569; Fuentes v. U. S., 22 
FLOW. (CUES) eaten 16 qubred: sO Un Se 
Ve. Pico, 22 sHows (¢Ue S*), 2069 16" 1. 
ed. 357; U.S. v. Teschmaker, 22 How. 
GUE Ss B26 6s L Nedii353 UE Sev. 
Cambuston, 20 How. (U. S.) 59, 15 L. 
ed. 828. See St. Louis v. Whitman 
Agricultural Co., 235 Mo. 29, 188 SW 
648; St. Louis v. St. Louis Blast Fur- 
nace Co., 235 Mo. 1, 138 SW 641 (hold- 
ing that in ejectment involving an ac- 
eretion to a lot originally located ina 
village under the old French dominion, 
the burden was on plaintiff to show 
that the lot was vacant, and as such 
reserved by Act Congr. June 13, 1812 
ec 99 [2 St. at L. 748] for school pur- 
poses). 

[a] The law casts primarily upon 
applicant for confirmation the duty of 
tendering such proof as to the exist- 
ence, regularity, and archive record of 
the grant, as well as his connection 
with it, such as possession, ownership, 
or other related incidents, of sufficient 
probative force to create a just infer- 
ence as to the reality and validity of 
the grant, before the burden of proof, 
if at all, can be shifted from the claim- 
Reo seny Ors 
tiz, 176 U. S. 422, 20 SCt 466, 44 L. ed. 
529. 

34 U. S. v. Teschmaker, 22 How. 
(CU. S.) 392, 16°: ed. 3538. See U. S: v. 
Bolton, 28 How. (U. S.) 341, 16 L. ed. 


569. 

85. Basis 
Ga Say) 892.16 Ly ed: ss. 

36. U.S. v. Cambuston, 25 FE. Cas. 
No. 14,713, 7 Sawy. 575 [dist U.S. v: 
Reading, 18 How. (U. S.) 1, 15 L. ed. 
291]. 


Re San Ve Teschmaker, 22 How. 


18 SCt 4, 42 L. ed. 383. 

39. Howell v. Hanrick, 88 Tex. 383, 
29 SW 762, 30 SW 856, 31 SW 611. 

40. Presumption against forfeiture 
see supra § 695. 

Presumption of authority of officer 
see supra § 662. 

41. Gonzales v. Ross, 120 U. S. 605, 
UASCth 705) >30 0 La edie 800 e Pay nemve 
Treadwell, 16 Cal. 220; Reynolds v. 
West, 1 Cal. 322; Moreno v. Gaco, 26 
Philippine 469; Goode v. McQueen, 3 


Tex. 241. 

42. Texas-Mexican R. Co. v. Jar- 
vis, 69 Tex. 527, 7 SW 210; Cavazos 
v. Trevino, 35 Tex. 133; State v. Pal- 


acios, (Tex. Civ. A.) 150 SW 229. 


i 43. Brown v. San Francisco, 16 Cal. 
Dill: 
44. U.S. v. Green, 185 U. S. 256, 22 


Sct 640, 46 L. ed. 898. 

45. Texas-Mexican R. Co. v..Locke, 
74 Tex. 370, 12 SW 80. 

46. Whitney v. U. S., 181 U. S. 104, 
21 SCt 565, 45 L. ed. 771. 

[a] Rule applied.—No presumption 
that the supreme executive of the 
Mexican nation had delegated his pow- 
er to the governor or political chief 
of a province or state can be indulged 
for the purpose of upholding a grant 
of land made by the governor in vio- 
lation of the constitution or laws 
which had theretofore been adopted 
or passed, where there is nothing in 
the laws of the nation providing in 
terms or by inference for the general 
delegation of power by the supreme 
executive to make such grants, even 
if he himself had such power. Whit- 
ney v. U. S., 181 U. S. 104, 21 SCt 565, 
45 L. ed. 771. 

47. Yancey v. Norris, 27 Tex. 40. 
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bear no evidence of such approval, and there is no 
other proof thereof.*S One false title paper in a 
California land ease affords strong ground for believ- 
ing that the others, although apparently genuine, are 
fabricated, when authenticated by the same witness- 
es in the same way;*° and the fact that a note of the 
secretary, on the margin of a pretended Mexican 
grant, untruly declares that the grant has been re- 
corded, is a serious objection to its validity.°° The 
delivery of a concession authorizes a presumption 
that the payment required by law to be made at the 
time of the sale of public lands was made.*! The 
presumption is in favor of the validity and regularity 
of a record,®? and the truth of the recitals in the 
grant,°* unless such recitals relate to matters which 
should, but do not, appear of record.** A recital in 
the grant of particular Mexican laws does not raise 
the presumption that the grant was made under au- 
thority of those laws only.°® The delivery of the 
grant will be presumed to have taken place at the 
time of its execution;°® but the mere fact that pa- 
pers properly constituting part of the expediente, 
which should be found in the government archives, 
are found among papers once belonging to the al- 
leged grantee, is not sufficient to justify a presump- 
tion that the papers were delivered to him by the 
governor and a further presumption that the gov- 
ernor approved the delivery of juridical possession 
made by the alealde of tract of land much larger 
than that petitioned for.?* The absence from the 
archives of the country of evidence supporting an 
alleged Mexican grant creates a strong presumption 
against the validity of such a grant;°> but if the 
original testimonio of a Mexican grant is found in 
the hands of the person claiming a title, the pre- 
sumption is that the protocol was duly deposited in 
the general land office.°® A survey recited in the 
title is presumed to have been made by order of the 
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alealde who was authorized to put the grantee in 
possession.*® In the absence of any preof to the 
contrary, a legal presumption arises that the Colo- 
nization Law of 1824 had been promulgated in the 
territory of New Mexico prior to the making of an 
alleged grant by the territorial authorities in 1825.°* 

Under the Texas statute providing for confirma- 
tion of such title to land within a certain territory 
as “would have matured into a perfect title under the 
laws, usages and customs of the government under 
which it originated, had its sovereignty over the same 
not passed to and been vested in the republic of Tex- 
as, provided said title was originally founded in 
good faith,” if the applicant had progressed as far 
prior to the revolution as the termination of the “in- 
structive despatch” ordered to be passed to the execu- 
tive of the state of Tamaulipas, and that despatch 
shows performance of the conditions required by the 
laws then in force, it will be presumed that the grant 
was to be issued;°®? but if the “instructive despatch” 
shows upon its face that the successive steps taken 
to complete the title were, so far as they had pro- 
gressed, not in accordance with the laws then in foree, 
no presumption ean be indulged in that the grant 
would ever have been perfected even if there had 
been no change in the sovereignty.** 

A grant of land may, under proper circumstanees, 
be presumed;°* but it seems that there is no gen- 
eral rule as to when such presumption will arise but 
each case must rest upon its own cirecumstanees.®® 
Evidence that a person took the preliminary steps 


in obtaining a grant is not admissible to raise the 


presumption of a grant.°* Continued possession for 
nearly fifty years, together with the partial destrue- 
tion of the archives of the province, has been held 
to warrant a presumption of a written Spanish grant, 
if one were necessary;°* but a Mexican grant will 
not be presumed from possession.° 


48. Bergere v. U. S., 168 U. S. 66, 
18 SCt 4, 42 L. ed. 383 (holding also 
that where, on the return of the al- 
calde certifying to the juridical deliv- 
ery by him of certain lands, the paper 
below his signature and that of his 
witnesses was mutilated so that there 
appeared only the words “the bound- 
aries by,” and below this what was 
apparently the governor’s signature 
with the first letter torn off, there was 
nothing on the face of the paper jus- 
tifying a presumption of an approval 
by the governor of the alcalde’s ac- 
tion). 

49. U.S. v. Galbraith, 2 Black (U. 
Seeo4 V7. ed. 449" frev 25° h...Cas: 
No. 15,182, and dist U. S. v. West, 22 
How. (U. S.) 315, 16 L. ed. 317]. 

50. U.S. v. Vallejo, 1 Black (U. S.) 
541, 17 Li ed. 232. 

51. Gonzales v. Ross, 120 U. S. 605, 
4 SCt 705, -30 L. ed. 801. 

52. Rice v. Cunningham, 29 Cal. 492 
(holding that, where a book of al- 
ealde’s grants contained an entry in 
the margin of a grant of the words 
‘not taken,’’ and cross lines of cancel- 
lation, the marginal entry and the 
lines of cancellation were part of the 
record itself, and not an alteration or 
mutilation of it, and the law presumed 
that they had been regularly and hon- 
estly entered, in the absence of proof 
to the contrary). 

53. U..S. v. Sherebeck, 27 F. Cas. 
No. 16,275 (holding that in a grant 
of pueblo lands by the prefect, a men- 
tion of the land grant as ‘‘within the 
demarkation” of the pueblo affords 
presumptive proof, in the absence of 
opposing evidence, that the land was 
so situated and that the officer acted 
within the limits of his authority). 

54. Fuentes v. U.S., 22 How. (U.S.) 
443, 16 L. ed. 376 (holding that if no 


proof of the preliminaries required by 
the Mexican law and regulations is to 
be found in the archives, and it can- 
not be established by proof that it was 
registered there, it will not be pre- 
sumed that they were complied with 
as preliminary to the grant because 
the governor recites in the grant that 
they had been Observed). 

55. Brown v. San Francisco, 16 
Cal. 451. 

56. Lick v. Diaz, 30 Cal. 65. 

57. Bergere-v. U. S., 168 U. S. 66, 
18 SCt 4, 42 L. ed. 383. 

58. 4 Picoty. Us. Si, se VValle eG IS) 
279, 17 L. ed. 856 (holding that such 
presumption can be overcome, if at 
all, only by the clearest proof of the 
genuineness of the grant and of open 
and continued possession of the prem- 
ises). 

59. King v. Elson, 30 Tex. 246; 
Nicholson v. Horton, 23 Tex. 47; Byrne 
Vv. Magan? 16-Tex, S91. 
eae Jenkins vy. Chambers, 9 Tex. 

61. Hayes’ v. U..S.,.170 U.S. 637; 
18 SCt 735, 42 L. ed. 1174. 

62. State v. De Leon, 64 Tex. 553. 

63. State v. De Leon, supra. 

64. In re Quaker Realty Co., 10 La. 
A. (Orleans) 79; Grimes v. Bastrop, 
26 Tex, 310, 

[a] Consent of federal executive to 
a grant of land within the border 
leagues will not be presumed when the 
grant itself rests upon presumption. 
Yancey v. Norris, 27 Tex. 40. ' 

65. Howell v. Metropolitan Land 
Co., 127 La. 399, 53 S 664; Grimes v. 
Bastrop, 26 Tex. 310. 

{a] Instruction making 'presump- 
tion rest upon continuous claim of the 
land is erroneous. Grimes vy. Bastrop, 
26 Tex. 310. 

[b] Ilustration.—Where a prede- 


cessor of one suing for the recovery of 
land had sought a confirmation from 
the board of commissioners for the 
eastern district of the territory of Or- 
leans of his claim to the land, without 
relying on a concession from the 
French government, the inference was 
that no concession had ever been 
made. Howell v. Metropolitan Land 
Co,,,. 427, La.. 399; 5328 664. 

66. Ballard v. Perry, 28 Tex. 347. 

67. Landry v. Martin, 15 Las_1; 
Herndon v. Casiano, 7 Tex. 322. See 
U.S. v.-Pendell, 185 U. S. 189, 193, 22 
SCt 624, 46 L. ed. 866. 

[a] Interruption of possession.— 
Where it was proved thatethe family 
of A, under whom defendant claimed, 
had been in the continued possession 
of the land in controversy, under claim 
of title, for more than half a century 
prior to 1818, when they were driven 
away by incursions of Indians, and it 
was further proved that defendant 
had been. in possession of the land, 
with his deed recorded, for the last 
ten years, and the claim was plotted 
on the county map as early as 1838 or 
183 9, and was respected by the author- 
ities and surveyors until 1847, when 
plaintiff made his location, and it was 
held that a grant to the A family 
would be presumed, and that the pre- 
sumption was not repelled by the in- 
terruption of possession in 1813, and 
also that the fact that, nearly a cen- 
tury ago, the land was the subject of 
litigation between the A family and 


other individuals, corroborated the 
presumption. Herndon y. Casiano, 7 
Tex. 322. 


68. Chavez v. U._S., 175 U. S. 552) 
20 SCt 201, 44 L. ed. 269; Crespin v. 
Ur Seles SU S208 Se. SCts bekedotics 
ed. 438. 

[a] Rule applied where possession 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 700] c. Competency and Admissibility of Evi- 
dence. The records of land grants which the Mexi- 
can law required to be kept are primary, not sec- 
ondary, evidence of a grant;°® and the protocol, or 
first original, of the application and concession of 
land by the government of Coahuila and Texas, pro- 
duced from the publie archives, is admissible, un- 
der instructions, for all legitimate purposes, when 
properly authenticated although the testimonio giv- 
en to the party interested is admissible as an orig- 
inal.*° It is no objection to the admissibility of a 
copy of the title in the land office that a part of the 
title is a testimonio;7? and where a copy appears to 
be that of the original testimonio of application for 
and grant of a colonial contract, duly certified by the 
legal custodian of the protocol, and delivered to the 
einpresarios as evidence of their right, it is admis- 
sible.*? It is no ground for excluding the records 
of the concessions in a contest over a Texas title that 
all of the lands contained in the concessions are not 
in controversy.7? A Mexican grant deposited in the 
land office subsequent to 1876 is admissible in evi- 
dence if conceded to be valid notwithstanding the 
fact that the Texas constitution adopted in that year 
forbids that any claim of title to land which issued 
prior to November, 1835, be deposited in the general 
land office or recorded or used as evidence, as to 
nullify it would be to impair the obligation of a con- 
tract and also to infringe the treaty of Guadalupe 
Hidalgo." The instructions to the commissioner 
under the colonization law of Mexico that public in- 
struments of possession be attested by two witnesses 
was intended to authenticate the act so that it would 
prove itself, and in the absence of witnesses the 
genuineness of the document may be proved accord- 
ing to the general principles of ‘evidence;7* and so 
also where there are no subscribing witnesses to a 
Mexican grant in colonization, the signature of the 
governor who executed the grant and of the secre- 
tary who attested it may be proved by one acquainted 
with their writing.*® In a contest over a Texas colo- 
nial title, when the titles under which defendants 
claim purport to have been issued by the commis- 
sioner appointed to extend titles in a colony, a cer- 
tified copy of the application for a colonization con- 
tract to the person who acted as commissioner in a 
colony in which the lands were situated is admis- 
sible,’7 as is also the government concession.’* The 


had been originally taken under a 
permission or license to use the land 
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supra (holding that, while the conces- 
sions authorizing a purchase of coloni- 
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treaty of 1848 between the United States and Mexico, 
as originally agreed to, the correspondence which 
preceded it, and the protocol annexed to it, are evi- 
dence against any title which has a later date than 
May 13, 1846.7° Whether land was at a certain time 
within a Mexican grant does not depend on the last 
United States survey made, but the boundaries must 
be ascertained by the expediente of the grant issued 
by the Mexican government, aided, if necessary, by 
parol evidence.*° So a report of a surveyor-general 
to congress, as to the validity of a Mexican grant, is 
not evidence of titles! The fact that a French 
grant of lands in Louisiana was dated after the ces- 
sion of the territory to Spain does not render the 
record of such grant inadmissible as an evidence of 
title, as it may be shown to have been ratified or 
recognized by Spain, or by France after again ac- 
quiring possession.’? On an issue as to whether a 
protocol of title was forged, evidence that there were 
subsequent locations of the land by persons other 
than the grantee, and that patents were issued there- 
on, or that there were adverse claims to such land, 
is immaterial.*? 

Parol evidence cannot be received to establish a 
title of which no trace is found in the publie ar- 
chives,*+ nor can the public records be contradicted 
by parol evidence.$> But the testimonio of a Span- 
ish title may be referred to to determine from its ap- 
pearance whether a change appearing on the face of 
the protocol was made before or after the issuance 
of the title, or to show its verity where suspicion is 
cast upon it by reason of erasures or interlinea- 
tions;®°. and it has been held that a Texas statute 
authorizing suits to ascertain the right to claims un- 
cer grants from the Mexican government, and re- 
quiring that the petition shall be accompanied by 
“the titles and evidences of title,” is complied with 
by the filing of secondary evidence of the grant in 
case the grant itself cannot be produced.®? 

[§ 701] d. Weight and Sufficiency of Evidence. 
In the case of a Mexican grant, a claim may be con- 
firmed on evidence from the archives, supported by 
long-continued possession, although the original title 
or grant has been lost;8® for if the expediente be 
genuine it affords far more satisfactory evidence of 
the issuance of the grant than the production of the 
title papers by the party interested.*® So a certified 
copy of the protocol of a grant on deposit in the 
ent importance see U.S. v. Davenport, 


15 How. (U. S.) 1, 14 L. ed. 575; Corn- 


16 Cal, 423; Texas- 


and there being nothing to show that 
the character of the possession was 
subsequently changed. Peabody v. U. 
S., 175 U. S. 546, 20 SCt 219, 44 L. ed. 
267. 

69. Palmer v. Low, 98 U. S. 1, 25 
L. ed. 60; Donner v. Palmer, 31 Cal. 


500. 

70. Williams v. Conger, 125 U. S. 
307, 8 SCt 933, 31 Lived. 778. 

71. Edwards v. Roark, 19 Tex. 184 
(so holding on the ground that when 
the final title is issued, that, as well 
as all other papers evidencing the in- 
cipient stages of the title, becomes an 
archive in the office from which the 
title emanated and is properly trans- 
ferred to the custody of the commis- 
sioner of the general land office). 

72. Texas-Mexican R. Co. v. Locke, 
74 Tex. 370, 12 SW 80. 

73. Texas-Mexican R. Co. v. Locke, 
supra. 

74. Lerma v. Stevenson, 40 Fed. 
356 


56. 
75, Clay v. Holbert, 14 Tex. 189. 
76. U.S. v. Moreno, 1 Wall. (U. S.) 

400, 17 L. ed. 633. 

77, Texas-Mexican R. Co. v. Locke, 

74 Tex. 376, 12 SW 80. 

78. Texas-Mexican R. Co. v. Locke, 


al lands from the Texas government 
did not give title to land, they did give 
the consent of the government to its 
purchase, and are properly introduced 
in evidence to establish such right, 
and to show what officer could give the 
final title). 

79. Castillero v. U. S., 2 Black (U. 
Sopulie dy, daved. 360; 

80. Foss v. Hinkell, 78 Cal. 158, 20 


etc., Co., 93 Bed. 899, 35 CCA 646; 
Chaput v. Pickel, 250 Mo. 578, 157 SW 


613. 

[a] Certified copy of concession is 
not admissible as a muniment of title, 
where the original concession was 
never confirmed by a representative 
of Spanish government to which the 
Jand then belonged. Chaput y. Pickel, 
250 Mo. 578, 157 SW 613. 

83. _'U. S. v. Davenport, 15 How. (U. 
S.) 1, 14 L. ed. 575; Cornwall _v. Cul- 
ver, 16 Cal. 423; Howell v. Hanrick, 
88 Tex. 383, 29 SW 762, 30 SW 856, 31 
SW 611. 

[a] Competency of evidence as to 
particular matters of little or no pres- 


wall v. Culver, ) 
Mexican R. Co. v. Locke, 74 Tex. 370, 


12 SW 80; Hubert v. Bartlett, 9 Tex. 
97; Uhl v. Musquez, 1 Tex. Unrep. 
Cas. 650. 


84. Palmer v. U.S., 24 How. (U. S.) 
125, 16 L. ed. 609; U.S. v. Berreyesa, 
24 F, Cas. No. 14,585. 

36. Palmer! vo -0. iS. 
S.) 125,-16.1. ed. 609; (U.S) vie Payson, 
27 F. Cas. No. 16,015 (holding that the 
record of the act of possession, based 
on depositions containing statements 
upon which the alealde acted, cannot 
be contradicted by parol evidence of 
aged, illiterate, and infirm witnesses 
as to their recollection of what was 
done or intended by the alcalde). 

86. Hanrick v. Dodd, 62 Tex. 75. 

87. State v. Cardinas, 47 Tex, 250. 

ss. U. 8S. v. Rodriguez, 27 F. Cas. 
No. 16,185, Hoffm. Land Cas. 170 [aff 1 
Wally 5825517 Tu. edi. 1689.19 is Sateen 
Vallejo, 28 F. Cas. No. 16,606 [aff 1 
Black 283, 17 L. ed. 1438]. 

$3. U.S) ve Galbraith, 25. EF: Cas 
No. 15,182 [rev on other grounds 2 
Black 394, 17 L. ed. 449]. 

[a] Incomplete expediente. — The 
existence of the expediente in the 
Mexican archives with unquestiona- 
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general land office is sufficient evidence to establish 
the title of the grantee and those claiming under 
him without accounting for the testimonio or show- 
ing that one was in fact issued.°° In the absence of 
archive evidence of a grant, the fullest and most sat- 
isfactory proofs of possession and occupation dur- 
ing the existence of the former government, under a 
notorious and undisputed claim of title, and clear 
and indubitable evidence of the genuineness of the 
erant produced, will be required,*! and where there 
is no archive evidence of a California grant, and its 
absence is unaccounted for, and there has been no 
such possession as raises an equity in behalf of the 
party, the claim must be rejected, even when there is 
very strong parol proof of a grant.°? Written 
documentary evidence, no matter how formal and 
complete, or how well supported by the testimony of 
witnesses, if coming from private hands, is insuffi- 
cient to establish a Mexican grant if there is noth- 
ing in the publie records to show that such evidence 
ever existed.°* The absence of contemporaneous 
documents evidencing an ancient Spanish grant may 
be explained by showing a reasonable probability 
that the documents may have been lost or de- 
stroyed;°? but the supposition of a claimant that an 
alleged Spanish land grant once existed and has been 
lost by time or accident is no evidence of an actual 
grant.°®> An entry in the alealde’s book of grants 
substantially in compliance with the regulations, over 
the signature of the proper officer, is primary evl- 
dence of a grant,®® as is also the certificate of the 
secretary of the Spanish governor of Florida.°* <A 
plat or return of survey made by the surveyor-gen- 
eral is only prima facie evidence of title.°* <A ref- 
erence in a land grant to another grant as a boundary 
is inadequate as proof of the legal existence of the 
latter grant, or of any change of the character of 
the possession of the land referred to, when that 
was originally taken, not under a grant of title, but 
under a mere permission or license.?® Proof that 
four days after the date of an alleged Mexican grant 
of eleven leagues by a certain governor he granted 
another nine leagues to the same persons tend to 
show that the former grant is not genuine,! and dis- 
crepancies in the papers and records are strong evi- 
dence that a grant is not genuine. The fact that 
after the date of an alleged grant the Mexican gov- 
ernment made grants to third persons of portions 


bly genuine signatures, the note and) houses burned. 
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, State v1 Ortiz, 99)Tex: 2. 
description of the grant in the con- rt 90 SW 1084 [aff (Civ. 7) 86 SW [a] 
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of the same land, as vacant and unoccupied, is of 
some weight against the existence of the alleged 
grant.* . Due location of a Mexican grant to the ex- 
tent of the four sitios, which, by the laws in force 
at the time of the sale in the proceedings to obtain 
such grant, it could not exceed, is sufficiently estab- 
lished by evidence from which the court of private 
land claims is able to determine the true boundaries 
of the tract as so limited. When the statutes and 
ordinances defining the duties and powers of an of- 
ficer are indefinite in their terms, and it is shown 
that he exercised the same powers in other cases with- 
out question by the government, and the grants 
purporting to have been made by him were not chal- 
lenged, such facts support a construction of the stat- 
utes and ordinances which would confer the power 
exercised. 

Citizenship. Where the objection to a grant of 
land in California is that the grantee was a foreigner 
and therefore not entitled to hold land, testimony of 
conversations or admissions made for the purpose 
of avoiding jury duty, and during the Mexican war, 
relied upon to prove that fact, ought not to be re- 
ceived to outweigh the prima facie presumption aris- 
ing from the expediente and definitive title that he 
was a citizen.® The statement in a grant of land by 
a Mexican governor that the grantee is a Mexican 
citizen by naturalization is conclusive evidence of 
the grantee’s citizenship, so far as his right to hold 
the land is concerned.* 

Possession. Mere proof of pasturing cattle upon 
land is entitled to little weight as evidence of pos- 
session upon which to base a claim of title under an 
alleged Mexican grant... When a Mexican grant is 
alleged to have been fraudulently altered, after it 
was issued, in the designation of the quantity grant- 
ed, a record of juridical possession, delivered to the 
grantee soon after the execution of the grant, show- 
ing that the quantity of which possession ‘was de- 
livered was the larger quantity stated in the grant, 
is entitled to great consideration in determining the 
character of the alteration, particularly when there 
has been a long subsequent occupation of the prem- 
ises.” The fact that in the final execution of a Mex- 
ican grant the purchasers were cautioned “to re- 
strict and limit themselves to the land, holdings, 
metes and bounds particularly described in the here- 
inbefore inserted proceedings of survey,” and to com- 


U. S. v. Roland, supra. 
Thus the facts that the jour- 


tinuation of Jimeno’s Index by Hart- 
nell & Halleck, the entry in the Toma 
de Razon, and the records in the jour- 
nals of the departmental assembly 
are sufficient to prove beyoid all 
doubt, that the Mexican grant was 
made, although the expediente does 
not contain the customary borrador, 
or copy of the titulo, delivered to the 
party, U.N S.v., suares, “26 Hs Cas; 
No. 15,500. 

90. Sheppard v. Harrison, 54 Tex. 
hits 

Slee Wess Polack. 27 eis (Cas. NO; 
16,061. Hoffm. Land Cas. 284. 

92) “White v. U: S.,-°1 Wall. (U. S:) 
660, 17 L. ed. 698; Romero v. U. S., 
1 Wall. (U. S.) 721, 17 L. ed. 627. See 
U. S. v. Brown, 24 F. Cas. No. 14,664. 

93. Peralta v. U. S., 3 Wall. (U. S.) 
434, 18 L. ed. 221. 

94. State v. Ortiz, 99 Tex. 475, 90 
SW 1084 [aff (Civ. A.) 86 SW 45]. 

[a] For example, as by show- 
ing that shortly after the time of 
the alleged grant the country was 
raided by hostile Indians, the inhab- 
itants killed or driven away, and their 


95. Mobile Transp. Co. v. Mobile, 
Lot WIS. 479)" 23 St i047 a. eas 
266 [aff 128 ‘Ala. 335, 30 S 645, 86 
AmSR 148, 64 LRA 333). 

96. Donner v. Palmer, 31 Cal. 500. 

97. U.S. v. Acosta, 1 How. CU. S.) 
24a NIT. Yedsa33. 

98. Ua Siva Breward.) 16. Pet. CU. 
Sale OMI ede. OGr 

[a] ‘Evidence of inchoate grant 
only.—A plat of survey made by a 
deputy surveyor under the Spanish 
government, with his certificate that 
the survey was made by himself 
agreeably to the order of the survey- 
or-general of the two Floridas, is not 
evidence of a complete Spanish grant, 
but only of an inchoate grant within 
the discretion of congress, after the 
acquisition of title by the United 
States, and subject to be entirely re- 
jected. Fluker v. Doughty, 15 La. 
Ann. 673. 

99. , Peabody v. U. S., 175° U.S) 546, 
20 SCt 249, 44 L. ed. 267. 

gO Seas Roland, 27 F. Cas. No. 
16,190 [aff 7 Wall. 743, 19 L. ed. 184]. 


nals of the departmental assembly 
show that that body was not in ses- 
sion at the date on which the testi- 
monio states that the grant in ques- 
tion was approved by it, and that the 
titulo which purports to have been 
issued on the same day that the bor- 
rador was drawn is much more spe- 
cific in the description of the land 
than the borrador, are strong evi- 
dence that the grant is not genuine. 
U. S. v. Roland, 27 F. Cas. No. 16,190 
[aff 7 Wall. 743, LOL. ted. L845 

3 Bergere v. Us S.,01638) Us Se166: 
18 SCt 4, 42 L. ed. 383. 

4 U.S. Vv. Green,+8b U.1S.256).22 
SCt 640, 46 L. ed. 898. 

So) Ely vicG., Si, aa Uis Sie 20 al Ser 
840, 43 lL. ed. 142. 

6. Dalton v. U. S., 22 How. (U. S.) 
a 16 L. ed. 395. 

Wives Vie Reading, 18 How. (U. 

sy x 15 L. ed. 291 


8. Bergere v. U. SS, L681 UseSiGiGs 
18 SCt 4, 42 L. ed. 383 
9. Malarin v. U. S, 1 Wall. (U. 


S.) 282, 17 L. ed. 594. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ply with the law as to monuments at their boundary 
termini, does not show that the act of juridical pos- 


session had already taken place.1° 


Signature of governor. The fact that the political 
chief treated and acted on a concession as valid and 
genuine is evidence that the original was properly 
signed by the governor;'! and the absence of the 
signature of the governor in a copy of the concession 
is no evidence that it was wanting in the original.'? 
That. the governor’s signature to an alleged titulo, 
testimonio, and order for extension of time to com- 
ply with the conditions of the grant in question is 
in a style rarely, if ever, used by him, and different 
from his signature affixed to similar documents on 
the same date, tends to show that such papers are 


forgeries.1# 


Nonpreduction of the grant will not affect the 
validity of the claim, where the loss of the grant is 

roved, and long and notorious occupation of the 
I: but to entitle a claim to con- 
firmation where there has been no grant, clear evi- 
dence must be presented of a long-continued, notor- 
ious, and exclusive possession under claim of own- 


and established ;!4 


10. Ainsa v. U. S., 161 U. S. 208, 
16 SCt 544, 40 L. ed. 673. 

11. McGehee v. Dwyer, 22 Tex. 435. 

12. McGehee v. Dwyer, supra. 

To (WS vesolandy 2 Ey Cass No: 
16,190 [aff 7 Wall. 748, 19 L. ed. 184]. 

4 US. ve Castro, e25 ee Oas.NO. 
14,752, Hoffm. Land Cas. 125. 

15a) ve Chaboya,, 2ouk. Cais: 
Nos. 14,769, 14,770 [aff 2 Black 593, i 


Ei ed. 357] See, Diaz vas 8.5 Ue: 
Gas), No 3,878. 
16. Bergere v. U. S., 168 U.S. 66, 


18 SCt 4, 42 L. ed. 383. 

17. See cases infra this note. 

[a] Evidence sufficient to estab- 
lish grant and warrant confirmation 
see-U. S. v. Pendell, 185 U. S. 189, 
193, 22 SCt 624," 46k. ed. 366; -Hly 
Vontiees., 1%t, W.lS72220, 18. SCt. 8405 43 
weeds 142-0. 8S: V.Chaves, 159 U.S: 
Ab2NIGeSCt 51, 40) i. ed) 2155) U.S? 
v. Olvera, 154 U. S. 538, 14 SCt 1158, 
17 L. ed. $37;. U. S. v. De Morant, 123 
Weer iooo 4) 6 SClylo9, ak) ized 2aq1:: 
U. Si wv. Vallejo, 1 Black (UW. S.) 2838, 17 
L, ed. 143; U.S. v. Alviso, 238 How. (U. 
Spiros m homie zed. 456-05 US. evinebe 
aro, 22) How. U.S.) 293, 16° led. 
3843; Smyth v. New Orleans Canal, 
ete. Co., 93 “Med. (899; 35 CCA 646; 
iNemijov. WlsSac lh: Casip Noh 536; 
Hoffm. Land Cas. 248 [aff 5 Wall. 
444, 18 L. ed. 492]; Brackett’ v. U. 
S73). Cas; No: 1,763, Hofim. land 


Gre So DewZaldo viaUa S.)erCas: 
No. 3,872, Hoffm. Land Cas. 98; Mc- 
een Vou Wiis oon Ee 1Calsy IN0.2-3;5850;, 


Hoffm. Land Cas. 173; Mesa v. U. S., 
17 F. Cas. No. 9,491, Hoffm. Land Cas. 
66; Morehead v. U. S., 17 F. Cas. No. 
9,792; U. S. v. Alvisu, 24 F. Cas. No. 
14,436, Hoffm. Land Cas. 176; U. S. 
v. Amador, 24 F. Cas. No. 14,437, 
Tot Jsand Cas. 765 ULSe vy. Bale, 
24 F. Cas. No. 14,504, Hoffm. Land 
Case g250 Us. S:-v. Boges, 24 F: Cas: 
No. 14,618, Hoffm. Land Cas. 109; 
UnaSave- Castro, 25 kK. Case No: 14,751, 
Hoffm. Land Cas. 105; U.S. v. Guer- 
nero; 26 Cas: No. 15,269) ‘Hoffim: 
Mand Cas: 94;—U. S.v: Horrell, 26 F. 
Cas No.” 153391, Hoffms: Land ‘Cas: 
Wee Oe Ss ve arkin; (26 HY. Cas.) No: 
15,564, Hoffm. Land Cas. 75; U. S. 
v. Leese, 26 F. Cas. No. 15,590, Hoffm. 
Land Cas. 124; U. S. v. Moraga, 26 
FE. Cas. No. 15,806, Hoffm: Land Cas. 
Lis? 1O.0S. vi. Murphy,<27 HE. Cas. No. 
15sSsovebotime wand Casie tts Was: 
Vo vurphy, 27° KY ‘Cas: Nos 115,840; 
Hoffm. Land Cas. 81; U: S. v. Ortega, 
27 Cas: Nox 15,970, Hoffim. Land 
Gas 1353) U.S. v. Pacheco; 27 EF. Cas. 
Wo. 15,981, Hoffm. Land Cas. 79; 
Ue Seevabase rs (i. Haina mNOt Lloro, 
Hoffm. Land Cas. 80; U. S. v. Palo- 
mares, 27 F. Cas. No. 15,990, Hoffm. 
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ership of a tract of land of definite boundaries, and 
of the recognition of the proprietary and possessory 


rights of the claimant by his neighbors and by the 


the land.'® 


Illustrative cases. 
turning on the sufficiency of the evidence to estab- 


authorities of the former government.!® 

Omission from will. 
upon its face that the testator was marshaling his 
assets, and mentioning all his property, and making 
specifie disposition thereof, the fact that he omits 
therefrom any mention of a large tract of land sub- 
sequently claimed by his descendants under an al- 
leged Mexican grant is entitled to weight, as show- 
ing that he did not himself suppose that he owned 


Where a will clearly shows 


A number of illustrative cases 


lish the particular alleged grants in question are re- 


[§ 702] 


Mand Cas) 97 :s UL S) we sPaysons 27 
EF. Cas. No. 16,017, Hoffm..Land Cas. 
TAS Up Saave eralita, een he ©acaiNo: 
60815” Eloftm. Mand) Cais! 189 U.S: 
v. Pico, 27 F. Cas. No. 16,046, Hoffm. 
Land €as, 172; U.S) v. Pope; 27) 
Cas. No. 16,068, Hoffm. Land Cas. 141; 
U. S.0yv. Reid) 27 #. UCasi yNon 16,140; 
Hoffm. Land Cas. 74; U. S. v. Reid, 
20 De Cass eNO. 16,141 ei Elotin: sland 
Cass £29 SUS Rodnizvue2z means Oas: 
No. 16,181; U.S. v. Sheldon, 27 EF. Cas. 
New 6270 Hottm. “hand .Cas.y 17 Us 
WSs Van SOLOs 21 ah OAS NON 6.30'5.6. 
Hoffm. Land Cas. 77; U.S. v. Steven- 
SOD, (27 BS CaAseeNOws L6s3 0M. ue Loti. 
Mand Cas) L565 We S.yv. Sunol, 275i. 
Cas. No. 16,420, Hoffm. Land Cas. 74: 
DD. S:y.. Thomes; 28 m. Cas. No: -16;= 
481, Hoffm. Land Cas. 82; U.S. 'v. 
Thomes, 28 F. Cas. No. 16,482, Hoffm. 
Land Cas. 83; U. S. v. Thompson, 28 
F. Cas. No. 16,488, Hoffm. Land Cas. 
I9% Use'S. -v. Weber, 28-8. Cas. No: 
16,657, Hoffm. Land Cas. 126; ; 
Vie Walson, 20 oe Cass Now 65735, 
Hoffm. Land Cas. 84; U. S. v. Yount, 
28 F. Cas. No. 16,784, Hoffm. Land 
Cas. 49; Emmanuel v. ®eo., 7 Porto 
Rico 216; State v. Ortiz, 99: Tex. 475, 
90 SW 1084 [aff (Civ. A.) 86 SW 45]; 
Sheldon v. Milmo, 90 Tex. 1, 36 SW 
State) vo Bruni,’ 3%4 Tex. “Civ. A: 


tablish grant see Hays v. U. S., 175 
U.S. 248, 20 SCt 80, 44 L. ed. 150; Ro- 
Land avis Ou Oe Wale, Un Site 19 
L. ed. 184; Chaboya v. U. S., 2 Black 
(UO. S:) 593, 17 L. ed. 857; U: S. v. Ne- 
leigh, 1 Black (U. S.) 298, 17 L. ed. 
44: UU. Sova Knight, 1 Black=cU:. S.) 
ole id au COs One UO e ya ed GCOm 23 
How. ¢Uk.S.)) 321, 164. edse 4642. Wins) 
v. Osio, 23 How. (U. S.) 273, 16 L. ed. 
457 [rev 27 F. Cas. No. 15,972, Hoffm. 
Land Cas. 100]; Fuentes v. U. S., 22 
How... (CU. S.) 443, 16°.) ed. 376;" U. 
Sieve Vallejo;, 22: How. (QUcs S:)s 416: 
16 L. ed. 259 [rev 28 F. Cas. No. 16,- 
Sl9) Hoffm. Land Casiel7 41s. U.S. v. 
Teschmaker, 22 How. (U. 8S.) 392,16 
L. ed. 353; U. Si v. Galbraith, 22 How. 
COUFESD I SOP 16 pil ed. we21h es it Seve 
Nye, 21 How. (U. S.) 408, 16 L. ed. 
135;— U.S! v. Cambuston, 20: How. 
(OL-S.) 59, 15 Li. ed. $28 [rey 25 F. 
Cas. No. 14,712, Hoffm. Land Cas. 86]; 
Arguello vy. U.S.) 18 How. (CU. S.) 539, 
15 L. ed. 478; Owen v. Presidio Min. 
Co., 61 Fed. 6, 9 CCA 338; De Fitch 
Van OF Stew OaSe ING. ons EeOhirn. 
Land Cas. 202- Liarkin’ vy, U.S 14 E. 
Cas. No. 8,091, Hoffm. Land Cas. 313; 
Attia “wer U. Ss. bo Be-Cas: No. 8,396, 
Hoffm. Land Cas. 325; Panaud v. U. 
S., 18 F. Cas. No. 10,704; Redman v. 
U. S., 20 &. Cas. No. 11,681, Hoffm. 


ferred to in the note.17 

E. Confirmation—1. 
perfect titles to land made by the ceding sovereignty 
before the cession are intrinsically valid and need no 
sanction from the legislative or judicial departments 
of the United States,1® the obligation of the United 
States to respect the rights of private property in 


Necessity. While 


Land Cas. 305; U.S. v. Bernal, 24 
F. Cas. No. 14,579; U.S. v. Berreyesa, 
24 F. Cas. No. 14,585; U.S. v. Galindo, - 
25 F. Cas. No: 15,183; U. S. v. Peral- 
ta, 27 F. Cas. No. 16,029 [aff 3 Wall. 
434180 Lived: (221 Use Ve selcowmen 
F. Cas. No. 16,045 [aff 2 Wall. 279, 
Weed.” S565 Us Sunve Pico, melee 
Cassy Nos .16,04 75) On (Sin Val eVVehuibe eS 
EF. Cas. No. 16,673 [aff 17 L. ed. 698, 
1 Wall. 660, and dist U. S. v. Alviso, 
23 How. 318, 16 Li. ed. 456; U. S. v. 
Noe, 23. How. 312, 16 Is ed. v'462i 
De La Guerra v. Santa Barbara, 117 
Cal. 528, 49 P 733; Davis v. California 
Powder Works, 84 Cal. 617, 24 P 387; 
Vasquez v. Ewing, 42 Mo. 247; Garza 
v. State, 64 Tex. 670 (evidence not 
sufficient to show that Mexican title 
originated prior to independence of 
Texas); State v. Vela, 47 Tex. 325; 
Harlan v. Haynie, 9 Tex. 459; Howard 
¥V. Perry, 77 Tex, 259. 

[ec] Evidence showing alleged 
grant to be fraudulent see Palmer v. 
UnS.,024 Howe (UO. Sou l25,016 iia ed: 
609; Sampeyreac v. U. S., 7 Pet. (U. 
S.) 222, 8 L. ed. 665; . Bouldin v. 
Phelps, 30 Fed. 547; Luco v. U. S., 15 
FY. Cas. No. 8,594, Hoffm. Land Cas. 
345 [aff 23 How. 515, 16 L. ed. 545]; 
U. S. v. Limantour, 26 F. Cas. No. 15,-- 
601, Hoffm. Land Cas. 389. 

[d] Evidence not sufficient to 
prove fraud see U. S. v. Bernal, 24, 
EK. Cas. No. 14,581, Hoffm. Land Cas. 
HOEY Us Se vee RCo, 327 BY. Cass -NOmeior= 
161, Hoffm. Land Cas. 161. 

[e] Evidence held insufficient to: 
show a conveyance from a pueblo 
while the land was under the jurisdic- 
tion of Spain or Mexico. Pence v. 
Cobb, (Tex. Civ. A.) 155 SW 608. 

{f] Evidence held sufficient to 
show that land was within grant.— 
Ross v. Burkhard Inv. Co., 90° Cal. Ac 
201, 265 P 982. 

18. Ainsa v. New Mexico, ete., R. 
Co5lu7 WU. IS.36; 20 SCt 28.44" lscedn 
diss TCVe GALIZ mn oo) fee edlous)  Unuisemae 
Wiegins, 14 Pet, (U.S) 3347 20ers 
ed. 481; Smyth v. New Orleans Ca- 
nal, etec., Co., 938 Fed. 899, 35 CCA 646; 
Minturn v. Brower, 24 Cal. 644; Leese 
v. Clark, 20 Cal. 387; State v. New 
Orleans Land Co., 148 La. 858, 79 S 
515 [certiorari den 248 U. S. 577 mem, 
39 SCt 19 mem, 63 L. ed. 429 mem]; 
Nixon v. Houillon, 20 La. Ann. 515; 
Murdock v. Gurley, 5 Rob. (la.) 457; 
Lavergne v. Elkins, 17 La. 220; In re 
Aaa idae Realty Co., 10 La. A. (Orleans) 


oF 

[a] Rule applied.—The acts of 
congress providing for the confirma- 
tion and registry of colonial land 
grants refer only to inchoate titles, | 
not to those which had matured be- 
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ceded territory is entirely consistent with the right 
of this government to provide reasonable means for 
determining the validity of all titles within the ceded 
territory,?® to require persons having claims to lands 
to present them for recognition,?® and have their 
genuineness and extent established by proceedings 
in a- particular manner before they can be held 
valid,?? and to decree that all claims which are not 
thus presented shall be considered abandoned.?2, An 
inchoate grant by the ceding sovereignty confers up- 
on the grantee no right which an American court 
will recognize until it is confirmed,?* and while the 
United States government has admitted its obliga- 
tion to confirm such inchoate rights or concessions 
as have been granted or made in ceded territory prior 
to the cession,?* it has maintained that the legal title 
remained in the United States until by some act of 
confirmation it was passed or relinquished to claim- 


fore transfer of the colony to the 
United States. State v. New Orleans 
Land Co., 143 La. 858, 79 S 515 [certio- 
rari den 248 U. S. 577 mem, 39 SCt 19 
mem, 63 L. ed. 429 mem]. 

[b] Complete grant may be as- 
serted in ordinary courts of justice 
against adverse private claimant. 
Ainsa v. New Mexico, etce., R. Co., 175 


U. S. 76, 20 SCt 28, 44 L. ed. 78 [rev 
GArizons 6 2.213]. 
19. Barker v. Harvey, 181 U. S. 


481, 21 SCt 690, 45 L.-ed. 963 [aff 126 
Cale 262/258. Bs, 692+ 

20. Barker v. Harvey, supra. 

21. Mitchell v. Furman, 180 U. S. 
402; 21 SCt 430, 45 L.ed. 596; Ainsa 
v. New Mexico, etc., R. Co., 175 U.S. 
76, 20 SCt 28, 44 L. ed. 78; Botiller 
v. Dominguez, 130 U. S. 238, 9 SCt 525, 
32 L. ed. 926; Glenn vy. U. S., 13 How. 
LU, eo eo OLS Te.) ede V3 85) US Vy 
Clarke, 8 Pet. (U. S.) 436, 8 L. ed. 


1001. See Hamilton v. Avery, 20 Tex. 
612. 
[a] Methods of determining 


claims.—“‘The government has em- 
ployed several methods of determin- 
ing private title claims to land at the 
time of cession of territory to the 
‘United States. ‘Sometimes such 
claims have been submitted to boards 
of commissioners for approval or re- 
jection, sometimes they have been 
referred to the judicial tribunals for 
determination, and sometimes they 
have been directly acted upon by 
‘Congress.’ In the instance of such 
claims to land located in New Mexico 
the method employed was direct ac- 
tion by Congress through a statute 
confirming or rejecting the claims.” 
Reilly v. Shipman, 266 Fed. 852, 857 
[writ of error dism 254 U. S. 614 mem, 
41 SCt 64 mem, 65 L. ed. 439 mem, and 
partly quot Morrow y. Whitney, 95 U. 
S. 551, 554, 24 L. ed. 456]. 

22. Barker v. Harvey, 181 U.S. 481, 
21 SCt 690, 45 L. ed. 963 [aff 126 Cal. 
262, 58 P 692]. 

23. “Botiller v. Dominguez, 130 U. 
S. 238, 9 SCt 525, 32 L. ed. 926; Mims 
v. Higgins, 39 Ala. 9; Doe v. Jones, 
11 Ala. 63; Leese v. Clark, 20 Cal. 387; 
Paschal v. Dangerfield, 37 Tex. 273. 
See Gardiner v. Miller, 47 Cal. 570. 

[a] Persons who obtained convey- 
ances from a claimant while the claim 
was pending before the United States 
tribunals took whatever interest they 
acquired subject to the determination 
of the claim. U.S. v. Hare, 26 F. Cas. 
No. 15,308, 4 Sawy. 658. 


[b] Imperfect title to public land 
emanating from a former govern- 


ment and never recognized by the ex- 
isting government, forms no founda- 
tion for an action or defense. State 
v. Palacios, (Tex. Civ. A.) 150 SW 229. 
24. De la Croix v. Chamberlain, 12 
Wheat. (U. S.) 599, 6 L. ed. 741. 


25. De la Croix v. Chamberlain, 
supra. See Apis v. U. S., 88 Fed. 931. 
{a] Imperfect title.—Titles to 


land not perfected at the time of the 
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Texas revolution require the action 
of legislative authority to perfect 
them. McMullen v. Hodge, 5 Tex. 34. 

26. De la Croix v. Chamberlain, 12 
Wheat. -(U. S.) 599, 6 L. ed. 741. 

[a] What law governs.—(1) If, 
at the date of the cession, any sub- 
stantial act remains to be done, rest- 
ing in the grace, favor, or discretion 
of the ceding government, to a right 
in public property, such additional 
action must be taken in accordance 
with the laws of the new government, 
and not in accordance with those of 
the former. De los Ferrocarriles v. 
Rohrer, 4 Porto Rico Fed. 145. (2) 
Thus, if a right had not been com- 
pleted by the action or assent of the 
crown authorities of Spain at the 
date of the cession, then it is only 
inchoate, and cannot be added to save 
by the political department of the 
new government, which, in the case 
here, would be the congress of the 
United States. Delos Ferrocarriles v. 
Rohrer, supra. 

27. Dela Croix v. Chamberlain, 12 
Wheat. (U. S.) 599, 6 L. ed. 741 (hold- 
ing that a concession which has not 
been recorded or passed upon by the 
board of commissioners or register 
of the land office established by con- 
gress in the district in which the land 
lies cannot be given in evidénce to 
support an action of ejectment in the 
United States courts). 

fa] Reservation from sale pending 
determination of claims.—The reser- 
vation from sale until final action of 
Congress under Act July 22, 1854 § 8, 
in favor of Mexican or Spanish land 
claims presented to the surveyor-gen- 
eral of New Mexico, did not prevent 
the location of the grant under the 
act of June 21, 1860, of vacant lands 
in lieu of lands common to two Mexi- 
can land grants upon lands embraced 
in Mexican land claims not disclosed 
until after location by the land de- 
partment. Lane v. Watts, 235 U. S. 
17, 35 SCt 3, 59 L. ed. 104 [den reh 234 
U. S. 525, 34 SCt 965, 58 L. ed. 1440]. 

28. See U. S. v. De Morant, 123 U. 
S: 335, 8 SCt 189, 31 L. ed. 171. (con- 
struing Act Congr. June 22, 1860); 
State v. Bowie Lumber Co., 148 La. 
581, 87 S 302 (construing Act Congr. 
July 17, 1854). 

[a] Whe object of the various acts 
of congress, authorizing or requiring 
French and Spanish claims to be pre- 
sented to officers of the United States 
for recognition and confirmation, was: 
First, to ascertain the quantity and 
description of the grants, and so dis- 
tinguish the public from private do- 
main; and, second, to confirm to the 
claimants imperfect titles, requiring 
further action by the public authori- 
ties. Lavergne v. Elkin, 17 La. 220. 

{[b] Uncertainty. — A confirmation 
by act of congress of the decision of 
commissioners appointed to hear and 
decide on claims under grants of lands 
in favor of claims for land of which 
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ant,2> and has also maintained its right to prescribe 
the forms and manner of proceeding in order to ob- 
tain a confirmation, and its right to establish tribu- 
nals to investigate and pronounce upen the fairness 
and validity of such claims,?* and such a concession 
can derive no aid from the laws of the United States 
until it has been recorded or passed upon in the 
manner established by law.?7 

[§ 703] 2. Legislation Recognizing or Confirming 
Various statutes have been enacted from 
time to time providing for the recognition and con- 
firmation of claims to Jand in ceded territory,?*® and 
it has been laid down that such statutes should be 
administered in a liberal spirit.?° 
by act of congress is as fully to all intents and pur- 
poses a grant as if it contained in terms a grant de 
novo,?® equivalent to a patent,®! entitling one to 
hold against an adverse claimant without a patent, 


A confirmation 


no quantity is given, no boundary 
stated, and for the ascertainment o 
which no rule is stated, is void for 
uncertainty, and cannot operate to 
vest title to any particular land in the 
claimants. 
U. S. 412, 4 SCt 475, 28 L. ed. 321. 

[ec] Rights accruing before con- 
firmation.—The provision of the act 
of’ Febr. 11, 1858, that the confirma- 
tion by the act of previous land grants 
should not interfere with rights ac- 
cruing before the act was passed, 
does not protect a claim as to which 
there is no evidence of title. Pence 
v. Cobb, (Tex. Civ. A.) 155 SW 608. 

29. U. S. v. Moreno, 1 Wall. 
S.) 400, 17 L. ed. 633. 

30. U. S. v. Maxwell Land-Grant 
Co.,, 26 Med. (118> [aff 121) U2eS: 2ps00 
SCt 1015, 30 L. ed. 949]; Smith v. 
Reynolds, 9 App. (D. C.) 261; Lan- 
glois v. Crawford, 59 Mo. 456; Fen- 
wick v. Gill, 38. Mo. 510; St. Louis v. 
Toney, 21 Mo. 243; Soulard v. Clark, 
19 Mo. 570. See Thomas v. Phillips, 
7 La. Ann. 546 (holding that a con- 
firmation of title to land by act of 
Congress is as valid and final as a 
confirmation by the register of the 
land office); Catron v. Laughlin, 11 
N. M. 604, 72 P 26. 

[a] Validation of void grant.— 
When the confirmees of a Mexican 
land grant accept the provisions of 
an act of congress confirming the 
grant, the title to the confirmed grant, 
if void prior to the passage of such 
act of confirmation, becomes valid by 
virtue of the confirmatory statute. 
Pueblo County v. Central Colorado 
Imp. Co., 2 Colo. 628. See Tameling 
v. U.S. Freehold Land, ete., Co., 2 
Colo. 411. 3 

[b]. Failure to make proof of title 
as required by the act of congress of 
May 26, 1824 did not defeat the’ title 
of one whose claim was confirmed 
by the act of congress. of June 13, 
1812. St. Louis v. Toney, 21 Mo. 243; 
Soulard v. Clark, 19 Mo. 570. 

31. Carrere v. New Orleans, 162 
La, 981, 111 S 393; Slack vy. Orillion, 
11 La. 587, 30 AmD 724; Boatner v. 
Walker, 11 La. 582, 30 AmD 723. 

[a] If the claim be to land with 
defined boundaries, or capable of 
identification, the legislative confir- 
mation perfects the title to the par- 
ticular tract, and a subsequent patent 
is only documentary evidence of that 
title. Langdeau v. Hanes, 21 Wall. 
CUsnS.); 521922) Ts, eee rane: 

[b] If the claim be to quantity ana 
not to a special tract capable of iden- 
tification, a segregation by survey will 
be required, and the confirmation will 
then immediately attach the title to 
the land segregated. Langdeau v. 
Hanes, 21 Wall. (U: S.) 521, 22 Li. ed: 
606. See Mims v. Higgins, 39 Ala. 9; 
Doe v. Jones, 11 Ala. 63. 

11 La. 587, 


32. Slack vy. Orillion, 
Boatner v. Walker, 11 


30 AmD 724; 
La. 582, 30) AmD 723. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Slidell v. Grandjean, 111. 


(Une 


wos Be ln Reg saie ecm tik 20 
se ae 
— «§ ae 


3-704] : 


unless the latter can show a prior title out of gov- 
ernment,** but leaving the title as under the former 
in contests between different claim- 
A confirmation by act of congress of part 
of a grant should be construed as a denial of the 
When congress confirms a land claim its 
action is to be treated as an adjudication and is not 
subject to review by the courts®* or any other de- 
Where an act of 
congress confirming a title to land specifically re- 
serves the rights of all adverse claimants, they are 
remitted to the state courts for litigation of their 
A statute for confirming land claims does 
not apply to claims which have been abandoned be- 
fore its enactment,°® and a statute removing the 
objection arising from want of title in the govern- 
ment which was in possession of the territory at the 
time of making the grants, if they were otherwise 
sustainable, does not aid claims which were invalid 


government 
ants.°4 


residue.*>® 


partment of the government.%7 


elaims.?§ 


Son solacke ve vOriiion,, (ll). lal sb8i%, 
30 AmD 724; Boatner v. Walker, 11 
La. 582, 30 AmD 723. 

34  Kittridge v. Hebert, 9 La. Ann. 
154; Broussard v. Gonsoulin, 12 Rob. 
(la.) 1; Murdock v. Gurley, 5 Rob. 
(la.) 467; De la Houssaye v. Saun- 
ders, 4 La. 4435 Barry v. Gamble, 8 
Mo. 88. 

{a] Confirmation against claim of 
United States.—An act of congress 
confirming the title of certain lands 
“against any claim on the part of the 
United States” does not affect the ti- 
tle to such lands as against a third 
person. New Orleans v. De Armas, 9 
Pete CU. S%) 224, 9, Iu .eds,109. 

35. U.S. v. Cleveland, etc., Cattle 
Gos 33. Fed. 323. (See U. S...vi, King, (3 
HOW.IGUs oS.) 013,t1 Li.ced, 82142 

36. U. S. v. Maxwell Land-Grant 
Corml2i Un) Ss S320, '-SCt LOTS, 30). 
ed. 949, 122_-U. S. 365, 7 SCt 1271, 30 
L. ed. 1211; Tameling v. U. S. Free- 
hold, ete., Co., 938 U. S. 644, 23 L. ed. 
998; Reilly v. Shipman, 266 Fed. 852 
[writ of error dism 254 U. S. 614 mem, 
41 SCt 64 mem, 65 L. ed. 439 mem]; 
Magee v. Doe, 22 Ala. 699; Dutillet v. 
Blanchard, 14 La. Ann. 97; Catron v. 
Laughlin, 11 N. M. 604, 72 P 26. 

{a] Examination as to scope of 
adjudication.—While the courts can- 
not go back to the original grant for 
the purpose of passing on its va- 
lidity, they may do so to ascertain 
whether it purported to convey ab- 
solute title to the land, as a means 
of ascertaining the full scope of the 
adjudication by congress. Catron v. 
Laughlin, 11 N. M. 604, 72 P 26. 


37. Smith v. Reynolds, 9 App. (D. 
C>) 261. 

88. Lavedan y. Trinchard, 35 La. 
Ann. 540. - 

39. Barada v. Blumenthal, 20 Mo. 
162; Byron y. Sarpy, 18 Mo. 455. 


40. McMicken v. U.S., 97 U.S. 204, 
24 L. ed. 947. ; 

41. Winn v. Cole, Walk. (Miss.) 
ag: 

42. Mitchell v. Furman, 180 U. S. 
402, 21 SCt 430, 45 L. ed. 596; Eslava 
vy. Bolling, 22 Ala. 721; Hall v. Root, 
19 Ala. 378. 

[a] Thus the conditions of ascer- 
taining Spanish land claims in Flori- 
da imposed by the act of congress of 
March 23, 1828, confirming every 
claim that had been recommended 
for confirmation to the extent of a 
league square, and requiring a release 
of the residue to be filed within a cer- 
tain period, were within the consti- 
tutional power of congress. Mitchell 
v. Furman, 180 U. S. 402, 21 SCt 430, 
45 L. ed. 596. 

43. Hall v. Root, 19 Ala. 378. 

44, Mitchell v. Furman, 180 U. S. 
402, 21 SCt 430, 45 L. ed. 596. 

45. See cases infra this note. 

[a] Claims in Florida purchase 
see U. S. v. De Morant, 123 U. S. 335, 
BUSS S9 5 ol du.wed: 171; _ Mobile Vv. 
Emanuel, 1 How. (U. S.) 95, 11 L. ed. 


PUBLIC LANDS 


60; Mobile v. Hallett, 16 Pet. (U. S.) 
261, 10 L. ed. 958; Pollard v. Kibbe, 
14 (Pets Ga S))) 3533) 10 Lived. 49037) U: 
S. v. Arredondo, 6 Pet. (U. S.) 691, 
8 Ll. ed. 547; Kennedy v. Doe, 7 Ala. 
543; Keech v. Enriquez, 28 Fla. 597, 
LOTS POLS Does va Roe 13) Nlaw 602: 
Higgins v. MceMicken, 1 La. 53. 

[b] Claims in Louisiana purchase 
see U.S. v. Stockslager, 129 U. S. 470, 
9 SCt 382, 32 L. ed. 785; Bryan v. Ken- 
nett, 113 U.S. 179, 5 SCt:407, 28 L. ed: 
908; Slidell v. Grandjean, 111 U. S. 
412, 4 SCt 475, 28 L. ed. 321; Ryan v. 
Carter, -93-0U.. 28) 78) 23) Ta, ed), 807; 

. S. v. Lynde, 11 Wall. (U. S.) 632, 
20 L. ed. 230; St. Louis Public Schools 
v. Walker, 9 Wall. (U. S.) 282,°19 L. 
ed. 576; Guitard v. Stoddard, 16 How. 
(U. S.) 494, 14 L. ed. 1030; Burgess 
v. Gray, 16 How. (U. S.) 48, 14 L. ed. 
839; Blanc v. Lafayette, 11 How. (U. 
S.)) 104, 13. -ed...623);) Us-Si_v.; DiAu- 
terive, 10 How. (U. S.) 609, 13 L. ed. 
560; U.S. v. Reynes, 9 How. (U. S.) 
127, 138 L. ed. 74; Les Bois v. Bramell, 
4 How; (Ux S449) 21s eds 0 bik; 
Mackay v. Dillon, 4 How. (U. S.) 421, 
11 L. ed. 1038; Pollard v. Files, 2 
How. (U.S.) 591, 11 L. ed. 391; Chou- 
teau v. Eckhart, 2 How. (U.S.) 344, 11 
L. ed. 293; Stoddard v. Chambers, 2 
How. (U. S.) 284, 11 L. ed. 269; Chou- 
teau ve D> S3A9) Pet... Gai7S.)) 087, ou Te 
ed..78; Delassus v. U. S., 9 Pet. (U. Si) 
117, 9 L. ed. 71; Kennedy v. Doe, 26 
Ala. 384; Eslava v. Bolling, 22 Ala. 
721; State v. Bowie Lumber Co., 148 
La. 581, 87 S 302; Laforest v. Down- 
ing, 16 La. Ann. 301; Lafayette v. 
Blanc, 3 La. Ann. 59; Brooks v. Nor- 
ris, 6 Rob. (La.) 175; Kenton v. Bar- 
oness of Pontalba, 1 Rob. (La.) 355; 
Swift v. Williams, 3 La. 234; Spencer 
V. Grimball, 6° Mart.Ni-S. Cbade355; 
St. Louis v. St. Louis Blast Furnace 


Co., 235.Mo.,1, 1388 SW 6413 Baird. v; 
St. Louis Hospital Assoc., 116 Mo. 
ANG.) 220 SW a6. 221 SSW) | ldo Cuma 


mings v. Powell, 97 Mo. 524, 10 SW 
819; Harvey v. Rusch, 67 Mo. 551; 
Vasquez v. Ewing, 42 Mo. 247; St. 
Louis Public Schools v. Fritz, 40 Mo. 
372; Fine v. St. Louis Public Schools, 
39 Mo. 59; Papin v. Ryan, 36 Mo. 406; 
Cabanné v. Walker, 31 Mo. 274; Pap- 
in vy: Hines, 23 Mo, 274; Barada v. 
Blumenthal, 20 Mo. 162; Soulard v. 
Clark, 19 Mo. 570; > Byron v. Sarpy, 
18 Mo. 455; Gamache vy. Piquignot, 
17 Mo. 310 [aff 16 How. (U. S.) 451, 
14 L. ed. 1012]; Burgess v. Gray, 15 
Mo. 220 [aff 16 How. (U. S.) 48, 14 L. 
ed. 839]; Wright v. Rutgers, 14 Mo. 
585; Ashley v. Turley, 18 Mo. 430; 
Montgomery v. Landusky, 9 Mo. 714; 
Trotter v. St. Louis Public Schools, 9 


Mo. 69; Gurno v. Janis, 6 Mo. 330; 
Vasseur v. Benton, 1 Mo. 296; Baird 
v. St. Louis Hospital Assoc., 3 Mo. 


7: Be 

{[c] Claims in cessions from Mex- 
ico see U. S. v. Maxwell Land-Grant 
Coa TAMER Ss Bitin 7Ole: a C76 Psa eN be 
ed, 1211, 121) U...S. 325, 7; SCt,1015. 
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from intrinsic defects.4° But a confirmation by con- 
gress of a conditional grant either admits or dis- 
penses with the performance of the conditions.** 
When a person claiming land in ceded territory is 
obliged to appeal to the political power of the Unit- 
ed States government in order to perfect his title, or 
to obtain the evidence thereof, that government has. 
the right to prescribe the terms or conditions on 
which such confirmation or recognition will be 
made,** provided such terms or conditions are not 
inconsistent with the performance of the duties and 
the faithful discharge of the obligations imposed 
upon it by the transfer of the ceded territory,** 
and a failure to comply with such conditions bars the 
claim. A number of decisions under statutes recog- 
nizing and confirming land claims in various terri- 
torial acquisitions of the United States are referred 
to in the note.*® 

[§ 704] 3. Proceedings in Land Office. 


Some of 
30 L. ed. 949 [aff 26 Fed. 118, 21 
Hed. L915. U. Servs Moreno milo willl: 
CW. Si 4007 Le “ed!” 633 3) Reilly ave 


Shipman, 266 Fed. 852 [writ of er- 
ror dism 254 U. S. 614 mem, 41 SCt 64 
mem, 65 L. ed. 439 mem]; Montgom- 
ery, Vv.) Bévans; 7B Case Nios Oileby 
1 Sawy. 653; Santa Rita Land, etc., 
Co. v. Mercer, 4 Ariz. 104, 33 P 944 
[foll Astiazaran v. Santa Rita Land, 
ete: Cor TAS WS: 80 nor SC uti memes 
ed. 376]; Burk v. Howe, 171 Cal. 242, 
152 P 434; Bascomb v. Davis, 56 Cal. 
152; Welch v. Sullivan, 8 Cal. 165; 
Pueblo County v. Central Colorado 
Imp. Co., 2 Colo. 628; Tameling v. 
U. S. Freehold Land, ete}, Co., 2 Colo. 
411; Smith v. Reynolds, 9 App. (D. 
C.) 261 [rev on other grounds 166 U. 
S. 717 mem, 17 SCt 998 mem, 41 L. ed. 
1186 mem]; Catron v. Laughlin, 11 
N. M. 604, 72 P 26. 

[d] Claims to lands in Texas see 
Davila’ v. Mumford, 24 How. (U. S.) 
214, 16 L. ed. 619; Baldwin v. Gold- 
frank, 88 Tex. 249, 31 SW 1064; 
Cowan v. Williams, 49 Tex. 380; State 
v.~ Cardinas,. 47 Tex.. 250; Spier v- 
Laman, 27 Tex. 205; Rose v. Govern- 
or, 24 Tex. 496; Hamilton v. Avery, 
20 'Tex. 612:, Kennedy- v.) State; i171 
Tex. 108; Lewis v. San Antonio, 7 
Tex. 288; Trimble v. Smithers, 1 Tex. 
790; Hamilton vy. State, (Tex.' Civ. 
A.) 152 SW 1117; Reese v. Cobb, (Civ. 
A.) 135 SW 220 [rev on other grounds 
105 Tex. 399, 150 SW 887]; Sullivan v. 
Solis, 52 Tex. Civ. A. 464, 114 SW 456; 
Houston Oil Co. v. Gallup, 50 Tex. Civ. 
A. 369, 109 SW 957; Fields v. Burnett, 
49 Tex. Civ. A. 446, 108 SW 1048; 
Williams v. League, (Tex. Civ. <A.) 
44 SW 570. 

[e] Wan Ness ordinance and other 
legislation. concerning lands in San 
Francisco see Clark v. San Francisco, 
124 O'S. 6598 SCt 6590, sl Liwvedn inborn 
Carr ‘Vi, Un Saa98) Un (Si 4oe5e Zio, dacs 
209; Field v. Seabury, 19 How. (U. S.) 
B28, 15 De ed, 650, 655, [rev 21 Rs 
Cas. No. 12,575]; Merriman v. Bourne, 
17 F. Cas. No. 9,480 [aff 9 Wall. 592, 
19 L. ed. 683]; Baker v. Brickell, 87 
Cal. 329, 25 P 489, 1067 [foll Wheelan 


v. Brickell, 4 Cal. Unrep. Cas. 830, 
38 P 85; Whelan v. Brickell, 4 Cal. 
Unrep. Gas.) 47,33" Pyvso6el: sDavisin 


Spring Valley Water Works, 57 Cal. 
543; McManus v. O’Sullivan, 48 Cal. 
7; Pickett v. Hastings, 47 Cal. 269; 
Dupond y. Barstow, 45 Cal. 446; Val- 
entine v. Mahoney, 37 Cal. 389; Brooks 
v. Hyde, 37 Cal. 366; Satterlee v. 
Bliss, 86 Cal. 489; Davis v. Perley, 
30 Cal. 630; Borel v. Rollins, 30 Cal. 
408; Peo. v. Davidson, 30 Cal. 379; 
Carleton v. Townsend, 28 Cal. 219; 
Seabury v. Arthur, 28 Cal. 142; Hub- 
bard, vo (Barry; 21 Caly 321;  Welf we 
Baldwin, 19 Cal. 3806; San Francisco 
Bd. of Education v. Fowler, 19 Cal. 
11; Hubbard v. Sullivan, 18 Cal. 
San Francisco v. Beideman, 17 
443; Payne v. Treadwell, 16 Cal. 
Holaday v. Frisbie, 15 Cal. 
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the statutes have provided for the presentation of 
land claims to the various land offices where they 
were duly passed upon by the officers and recorded.*® 
Under a statute directing the surveyor-general to 
make inquiries in regard to such grants, and report 
to congress for its action, his functions were merely 
advisory,** and his report was no evidence of title 
or right to possession,*® nor were his decisions bind- 
ing on the courts*? until confirmed by congress.°° 
State courts have no power to correct errors in the 
decisions of the recorder of land titles, if there be 
any, where such power is expressly reserved to con- 


Chapin v. Bourne, 8 Cal. 294. 

46. U. S.—Mobile Transp. Co. v. 
Mobile, 187 U. S.. 479, 23 SCt 170, 47 
L. ed. 266 [aff 128 Ala. 335, 30 S 645, 
86 AmSR 143, 64 LRA 333]; Downs 
VewLiubbard, lash Ue Sey L89) suSCer 85, 
Seeds Ae SCUlie ve. Wk nse oo Us 
S. 410, 25 L. ed. 164; Tate v. Carney, 
24 How. 357, 16 L. ed. 693; Gamache 
v. Piquignot, 16 How. 451, 14 L. ed. 
1012 [aff 17 Mo. 310]; De la Croix v. 
Chamberlain, 12 Wheat. 599, 6 L. ed. 
741; Leitensdorfer v. Campbell, 15 F. 
Cas. No. 8,225, 5 Dill. 419; Winter v. 
We $:;°30' Ee) Cas. No, 17,895, Hempst. 
344. 


Ala.—Hall v. Root, 19 Ala. 378; Mo- 
bile v. Farmer, 6 Ala. 738; Ryder v. 
Innerarity, 4 Stew. & P. 14; Lewis 
v. Goguette, 3 Stew. & P. 184. 

Bae nn eon v. Van Dyke, 20 Cal. 

Dy 

La.—Sandoz v. Ozenne, 13 La. Ann. 
616; Terrell v. Chambers, 6 Rob. 243; 
Fletcher v. Cavalier, 4 La. 267; Hig- 
gins v. McMicken, 1 La. 53. 

Mo.—Williams v. Carpenter, 28 Mo. 
453; Vasquez v. Ewing, 24 Mo. 31, 66 
Am. Dec. 694; Hunter v. Hemphill, 
6 Mo. 106. 

N. M.—Chaves v. Whitney, 4 N. M. 
178, 16 P 608; Whitney v. McAfee, 3 
INGE Vion wl eke 173% 


[a] Conclusiveness of rulings.— 


(1) The ruling of the United States 
land department that a French grant 
is a complete title which need not be 
confirmed, being no more than the 
opinion of the commissioner of the 
land office, is not conclusive, and does 
not preclude a legal investigation and 
judicial decision as between the par- 
ties. Pfister v. St. Bernard Cypress 
Co, 1bbd Ta. 575; 99 S 454. (2). ‘The 
opinion of the land office that a sale 
by the supreme council of the proyv- 
ince of Louisiana in 1760 was equiva- 
lent to a patent is not controlling. 
Carrere v. New Orleans, 162 La. 981, 


1S Volo. 
Ahem a poe OCU Zen MW syle acre, 
20 SCt 466, 44 L. ed. 529 (until ac- 


tion by congress had supervened on 
a recommendation for the confirma- 
tion of a private land claim made by 
the surveyor-general, it was not only 
the right, but the duty, of his succes- 
sor in office, on proper suggestion be- 
ing made to him, to hear additional 
evidence, and transmit it for the con- 
sideration of congress). 


48. Pinkerton v. Ledoux, 129 U. S 
346, 9 SCt 399, 32 L. ed. 706. 
49. Chaves v. Whitney, 4N. ae 178, 


16 P 608 [fol] Tameling v. U. 8S. Free- 
hold, ete., Co., 93 U. S. 644, a3 L. ed. 
998: U.S. v. Maxwell Land-Grant, 121 
LEAS NSD ete ty LOMO moOedan sec, 949), 
and overr Whitney v. McAfee, 3 N. 
IMIS Bees Uy Dee Maley 

Conclusiveness of decisions of land 
officers generally see supra §§ 484- 
488. 

50. See supra, notes 48, 49. 

51. Burgess v. Gray, 16 How. (U. 
S.) 48, 14 L. ed. 839. 

52. Cross references: 

Appeal to courts from decision of 
commissioners see infra § 706. 
Court of private land claims see in- 

fra § 707. 
53. Burgess v. Gray, 16 How. (QO/e 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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S$.) 48, 14 Ti ed: 8395" Les Bois yv. 
Bramell, 4 How. (U. S.) 449, 11 L. 
ede 0ble” Winter? vi ULIS2u30 Ure Cas: 


No. 17,895, Hempst. 344; Ainsa v. New 
Mexico, etc., R. Co., 4 Ariz. 236, 36 
P 213, 214; Leese v. Clarke, 3 Cal. 17; 
Hancock v. McKinney, 7 Tex. 384; 
Paschal v. Perez, 7 Tex. 348; Jones v. 
Borden, 5 Tex. 410. See Astiazaran 
Vv. santa Rita Land, etc., Co., 1438. UU. 
S.)80), 13° SCt 4575 387 L. ed. 376° [aft 
3 Ariz. 20, 20 P 189] (Acts Congr. July 
22, 1854 c 103, and Act July 15, 1870 
ec 292, reserving to congress final 
action in the adjustment and confir- 
mation of claims under grants from 
the Mexican government of land in 
New Mexico and Arizona upon the re- 
port and recommendation of the sur- 
veyor-general, preclude the ordinary 
courts of justice from entertaining 
suits to determine the validity of such 
grants pending the final action of 
congress upon such a report); U.S. 
v. Clamorgan, 101 U. S. 822, 25 L. ed. 
886 (claim not within statute). 

[a] Rule applied.—(1) As between 
two claimants setting up distinct im- 
perfect titles under the former gov- 
ernment of the territory of Louisiana, 
the courts have no jurisdiction, the 
controversy being one within the do- 
main of the political power alone. 
Magwire v. Tyler, 8 Wall. (U. S.) 650, 
19 L. ed. 320. (2) Equitable rights 
claimed by virtue of a treaty in the 
territory ceded cannot be adjudicated 
and established by the courts until 
the politica] department provides the 
remedy. State v. Russell, 38 Tex. Civ. 
A, 138, 85 SW 288, 1167. 

[b] Beliance on grant as color of 
title—When defendant relies on a 
Mexican grant as the claim and color 
of title to defend his right to fence 
lands, otherwise public lands, the 
court will look into the grant to see 
what lands purport to be granted, al- 
though it will not examine as to the 
validity of the claim. U. S. v. Camer- 
en; <d Ariz; 100, 21° Peviy. 

[ec] Mexican authorities in Texas. 
—The decisions of the Mexican po- 
litical or judicial authorities, federal 
and state, formerly in control of the 
territory of Texas, deciding contested 
land claims, will not be revised by the 
courts of the state. Bissell v. Haynes, 
9 Tex. 556. See Cavazos v. Trevino, 
some ex, Liga. 

54. Soul” wi 10. tS), 98 Us: 40s 2b 


i ede 64s" Ue. Sav.” Innerarityvie 9) 
Wall, (Ux'S!) 595, 22). ed. 202% U_IS: 
vw Davenport, 15 How, "Cu. So Lor 
bE. ed. S73; Us. S. vo Porche, 12 How. 
CUR ISUSAZ ey Tso sed 0b Uneise vn 
Moore, 12 How. (U. S.) 209, 13 L. ed. 
958; Les Bois v. Bramell, 4 How. (U. 
Si 449, 11 L. ed. 1051; U.S. v. Deles- 
pine, 15 Pet. Cw. 8.) 319, 10 L. ed. 753; 
Wat Suave Huertas, 8 Pet. (U. S.) 488, 
8 L. ed.. 1019; U. S. v. Percheman, 7 
Pet. (U. S.) 51, 8 L. ed. 604; Apis vy. 
U. S., 88 Fed. 9381; Johnson v. Van 
Dyke, 20 Cal. 235; Florida Town 
Impr. Co. v. Bigalsky, 44 Fla. 771, 33 
S 450. 


[a] Where there are conflicting 
diainantey to land in California, to 
one of whom the United States must 
patent the land, so that it has no in- 
terest in the dispute, the two parties 
must litigate in the district court, un- 


[§$§ 704-7 05 


eress by the statute.54 

[§ 705] 4. Determination of Claims by Courts.°® 
Without legislation the courts have no power é 
recognize or enforce titles under a former sover- 
but some statutes made provision for 
proceedings in the United States courts of the varl- 
ous districts for the settlement and confirmation of 
claims of land grants under former sovereignties.°* 
Such a proceeding must have been brought within 
the time limited by the s 
ing was commenced when the petition was filed.® 
Adverse claimants were required to be made par- 


statute,°> and the proceed 


der St, March 3, 1851-§*13> 7 Gays: 
White, 23 How. (U. S.) 249, 16 L. oe 
560. 

{[b] Particular grants confirmed 
by courts see U. S. v. Watkins, 97 U. 
S. 219, 24 lL. ed. 952 (confirmation as 
to one half of claim); U. S.’ v. Ar- 
redondo, 13 Pet, (U. S.) 88, 10 L. ed. 
71> U.S. vw Levy; 13 Pet] (Uy Space 
10: Li ed; 68; Uc S. v. Gibson, 3) Pet 
(UNS) 4947 8h. ed). PO21- Uy Sieve 
Fatio, 8 Pet. (U. S.) 492, 8 L. ed. 1020; 
WU. S: v.. Hernandez,.8 <Pet: .CUL Ss») 
485, 8 L. ed. 1018; U. S. v. Younge, 
8 Pet. (U. S.) 484, 8 L. ed- 1018; U. S: 
v. Levi, 8 Pet) .(U. 8.) 479,38. eds 
1016; U. S. v. Fleming, 8 Pet. (U. S.) 
478, 8 L. ed. 1016; U.S. v. Gomez, 8 
Pet. (Ui. S.) 477) 8 Li. 6d) 1016 = SUR Sear 
Huertas, 8 Pet. (U. S.) 475, 8 L. ed. 
1015. 

{c] Erroneous determination. — 
The United States district court had 
jurisdiction to determine the extent 
of prior Mexican grants within the 
state of California after that state 
was admitted into the Union, and its 
determination that such grant includ- 
ed tidelands relates back to the date of 
the grant and is conclusive, although 
erroneous. U. S. v. Coronado Beach 
Go.,'-255' Uy S: 472, 41 SCt-378) tanks 
ed. 736. 

55... U.S. v. Porche, 12 How. CU2S) 
426, 13 L. ed. 1051; Les Bois v. Bram- 
ell, 4 How. (U. S.) 449, 11 L. ed. 1051; 
U. S. v. Marvin, 3 How. (U. S.) 620, 
Lieiued= po. 

[a] Waiver.—Under Act Congr. 
1824, § 5, extended by Acts (1844) 
ec 95, to Louisiana, the courts of the 
United States have no jurisdiction of 
a petition filed after the lapse of the 
two years, although the respondent 
expressly waives any right of objec- 
tion on that ground. U. S. v. Porche, 
12 How. (U. S.) 426, 13 L. ed. 1051. 

[b] Taking advantage of prior pe- 
tition.—A person who filed his peti- 
tion in the district court, claiming 
land under the act of congress of 
June 22, 1860, in time, but afterward 
discovered that he had no title, could 
not, by a supplemental petition ac- 
knowledging his mistake and show- 
ing who the right owner was, make 
his petition inure to the benefit of 
the right owner, who had let pass the 
time for asserting title under the act. 
U.S. v. Innerarity, 19 Wall. (CO; S) 
595, 22 L. ed. 202. 

{c] Particular statute construed. 
—Thé Hot Springs Act of 1870, pro- 
viding that all claims to any part of 
such reservation on which suits 
should not be brought within ninety 
days of the passage of the act should 
be forever barred, applied to a com- 
plete title under a Spanish grant as 


well as to claims under the United 
States statutes. Filhiol v. D. S., 28 
CEZCILLO: 


56. U.S. v. Delespine, 15 Pet. (U. 
S.) 319, 10 L. ed. 753 (where a peti- 
tion for the confirmation of a claim 
to lands in Florida, as presented, was 
defective, and the court allowed an 
amended petition to be filed, the orig- 
inal petition was the commencement 
of the proceeding, and the amendment 
allowed by the court should not be 
taken as the date when the claim was 
first preferred). 


'8§ 705-706] 


ties.°7 


statutes. 
of prosecution.°? 


the United States were allowed.®? 
congress of the republic and the legislature of the 


D7 Ue S:) ve Roselius, 15 How.7 (CU. 
S)inol, 14 5Io. ted: 5873 UU. Si iv. Moore; 
12 How. €U: S:) 209,.13 L: ed. 958. 

[a] Decree passed on such peti- 
tion must specify the amount and 
boundaries of the lands of adverse 
claimants. U. S. v. Moore, 12 How. 
GUS») 209), 13, b.vedy 95.8: 

[b] Review in absence of parties. 
—The relative superiority of a claim 
under a confirmed Mexican land grant 
and a claim of title based on an ap- 
proved location under the act of June 
21, 1860, of the grant’in lieu of land 
common to two Mexican grants, is not 
reviewable in a suit in the District of 
Columbia to enjoin the secretary of 
the interior and commissioner of the 
general land office from casting a 
cloud on the title under such approved 
location, where claimants under con- 
firmed grants are not parties. Lane 
We wiatts, 295 WIS LisbuSCts 3, 59 
L. ed. 104 [den reh 234 U. S. 525, 34 
SCt 965, 58 L. ed. 1440]. 

58. U.S. v. Huertas, 8 Pet. (U. S.) 
488, 8 L. ed. 1019. 

59s) UleS) va De Morant, 123 U. S. 
330, 6 HCt 18981 red: 171, 

60. U. Sjivei€astant,-12) How. ((U. 
SOesodelo Leveds, 105¢nitolle U.S: iv. 
D’Auterive, LO How tGU. Ss) 609) 23 
L. ed. 560; U. S. v.-Reynes, 9 How. 
GUZES: ) 27,6 Esau ed. 74], 

[a] Thus, under Act Congr. (1824) 
e173 and Act (1844) c 95 the petition 
must aver the residence of the gran- 
tee within the province of Louisiana, 
at the date of the grant, or on or be- 
fore March 10, 1804. U.S. v. Castant, 
2ettOws s(iWa) 5; ) tet, Loe ed.) L056 
[foll U. S. v. D’Auterive, 10 How. (U. 
S.) 609, 13 L. ed. 560; U. S. v. Reynes 
9 How. (U. S.) 127,13 L. ed. 74]. 

6is, U.S: vi) Dalcour; 203 UL. S.-438, 
Hie SOte bs, bill eka fed. 24 8o aT, Sv: 
Roselius, 15 How. (U. S.) 36, 14 L. ed. 
590; U. S. v. Castant, 12 How. (U.'S.) 
437, 13 L. ed. he Gpasmine Lawton, 


5 How. (CULOSS) S10; 12 L. ed. 27; Win- 
teres: Urey is ®. Cas. No. 17,895, 
Hempst. 344. See U. S. v. Dalcour, 


Zoe wee 408,021 SCt 158) bil is ed: 
248 (a judge of the superior court 
of West Florida, acting under Act 
May 23, 1828, § 6, had jurisdiction to 
reject a Florida land claim because 
of an unwarranted alteration in the 
date of the registro which would save 
the grant from invalidity under the 
treaty of Febr. 22, 1819 with Spain, 
although a proviso to that section 
excluded him from taking cognizance 
of any claims annulled by the treaty). 

[a] Partition.—The district court 
had no jurisdiction to partition a 
claim among claimants under the act 
of congress of May 26, 1824. Putnam 
v. U. S., 20 F. Cas. No. 11,484, Hempst. 
332 [foll Bullitt v. U. S., 4 Fed. Cas. 
No. 2,128, Hempst. 333]. 


62. Valliere v. U. S., 28 F. Cas. No. 
16,822, Hempst. 335. 
Gs. ,Cambustoniyv,, Uz S.,-95 Uz S.. 


285, 24 L. ed. 448 (appeal not taken 
in time); Villabolos v. U. S., How. 
CUS) asi, 12) bed. 352. 

64. ‘Texas Mexican R, Co. v. Jarvis, 
69 Tex. 527, 7 SW 210; Villareal v. 
State, 47 Tex. 319; State v. Sais, 47 
Tex. 307; Herndon vy. Robertson, 15 
Tex. 593. See Haynes,v. State, (Tex. 
Civ. A.) 85 SW 1029*%[rev on other 
grounds 100 Tex. 426, 100 SW 912] 


It was not necessary to allege in express 
terms that petitioner’s claim was protected by the 
treaty of cession®® or to annex a sworn copy of the 
government surveys to the petition;®® 
necessary: that the petition should aver that the 
petitioner had the qualifications requisite to entitle 
him to claim the benefit of the statute.°° 
of the courts were limited by the statutes and they 
could only confirm grants within the purview of such 
A petition might be dismissed for want 
Appeals to the supreme court of 


PUBLIC LANDS 


but it was 


The powers | sioners. 


In Texas the 


pees limited by terms of stat- 
ute). 

[a] What titles may be adjudicat- 
ed.—Sp. L. (1901) p 4 ¢ 4, providing 
a method for the confirmation and for 
testing the validity of titles to lands 
embraced in grants emanating from 
the Spanish or Mexican governments, 
and having their origin at such time 
as to be within the treaty of Guada- 
lupe Hidalgo, is not limited in its 
application to perfect legal titles, but 
authorizes the adjudication of imper- 
fect or equitable titles having their 
origin in a grant of the Mexican goyv- 
ernment. State v. Russell, 38 Tex. 
Civ. A. 13, 85 SW 288. See Herndon 
v. Robertson, 15 Tex. 593 (in suits by 
empresarios against the government, 
others than those contemplated by the 
statute may become parties, when 
such intervention may serve to pro- 
tect their rights). 

65. Sullivan v. State, 41 Tex. Civ. 
A. 89, 95 SW 645 (holding the petition 
in such an action by the state not sub- 
ject to a general demurrer). 

66. Beard v. Federy, 3 Wall. (U. 
S.) 478, 18 L. ed. 88; Rodriguez v. U. 


S.. 1 Wall. (CUS!) 5582) 4% Leceds 689: 
67. Botiller v. Dominguez, 130 U. 
S. 238, 9 SCt 525, 32 L.ved. 926; Beard 


v. Federy, 3 Wall. (U. S.) 478, 18 L. 
ed. 88; De la Croix v. Chamberlain, 12 


Wheat. (U. S.) 599, 6 L. ed. 741; Boul- 
din v. Phelps, 30 Fed. 547; Grisar v. 
McDowell, 11% &. Cas. No.. 5,832, 4 


Sawy. 597 [aff 6 Wall. 363, 18 L. ed. 
863]; Harvey v. Barker, 126 Cal. 262, 
58 P 692; Taylor v. Escandon, 50 Cal. 
428; Florida Town Imp. Co. v. Bigal- 
sky, 44 Fla. 771, 33 S 450. 

[a] Mission Indians claiming a 
right of permanent occupancy of land 
in California under a Mexican grant 
were within the provisions of the 
statute requiring every person claim- 
ing lands in California by virtue of 
any right or title derived from a 
Spanish or Mexican government to 
present the same to commissioners 
Barker v. Harvey, 181 U. S. 481, 21 
SCt 690, 45 L. ed. 963 [aff 126 Cal. 
262,008 P) 692) 

[b] Complete as well as inchoate 
claims to land in California, under the 
former sovereignty (1) were required 
to be presented to the commissioners 
for confirmation under the act of 1851. 
Botiller v. Dominguez, 130 U. S. 238, 
9 SCt 525, 32 L. ed. 926; More v. Stein- 
Hach wwe (2 Uw Suro Cte LO Ol vo.gucla, 
ed. 51; Newhall v. Sanger, 92 U. S. 
U6l 2a) Ln red: 169s rCastilenorva, Us. o., 
2EBVAC Un See ia da) dunes 6 Ones 
S. v. Fossatt, 21 How. (U. S.) 445, 16 
L. ed. 185; Fremont v. U. S., 17 How. 
(U. |S.) 542, 15°L, ed. 241; Anzar v. 
Miller, 90 Cal. 342, 27 P 299. (2) Har- 
lier California cases, however, as- 
serted the view that titles perfect at 
the date of the cession need not be 


presented. Merle v. Dixey, 31 Cal. 
130; ~Steinbach v. Moore, 30 Cal. 498; 
Minturn v. Brower, 24 Cal. 644. 


[c] Necessity of presentation un- 
der Texas Gand Law of 1837 see 
Jones v. Menard, 1 Tex. 771. 

{d] Claims proper for presenta- 
tion.—Act Congr. March 3, 1851 ¢ 41, 
to ascertain and settle private land 
elaims in California, was intended to 
segregate private from public land, 
and did not contemplate presentation 
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state provided for suits to confirm titles under Mex- 
ican grants,°* or to recover lands claimed by per- 
sons under alleged titles emanating from the Spanish 
or Mexican governments, where no valid evidence 
of such grants could be found.®® 

[§ 706] 5. Determination of ‘Claims by Commis- 
Some of the statutes provided for a board 
of commissioners to settle land claims under former 
sovereignties,°® and required all such claims to be 
presented to the commissioners®’ within a specified 
time®® in order that such claims might be investi- 
gated, and, if substantiated, confirmed,®® failing in 
which, claims were to be considered and treated as 


of claims to anything but “land”; and 
hence, where a city filed a petition 
with the board of land commissioners 
for an adjudication of its claim to 
lands, founded upon a grant to its 
predecessor, it was not necessary to 
present therein its claim to water 
rights pertaining thereto, and its 
claim to the water rights of its prede- 
cessor was not adversely adjudicated 
by a decision that it was not entitled 
to all the land claimed. Los Angeles 
v. Los Angeles Farming, etc., Co., 152 
Cal. 645, 93 P 869, 1135. 

[e] Claims not referring to Span- 
ish or Mexican grant.—The provisions 
of the act of March 38, 1851, requiring 
claimants of land in California by vir- 
tue of any title derived from the 
Spanish or Mexican governments to 
present the same for settlement with- 
in a specified time, does not apply to 
a claim by Indians to land occu- 
pied by them, which had no reference 
to any Spanish or Mexican grant, and 
which was not shown to have been in 
existence when that act was passed. 
Cramer v. U.S.,.261 U. S. 219, 43 SCt 
842, 67 L. ed. 622 [rev 276 Fed. 78]. 

68. Barker v. Harvey, 181 U. S. 
481, 21 SCt 690, 45 L. ed. 963 [aff 126 
Cal. 262, 58 P 692]; Beard v. Federy, 
3 Wall. (U. S.) 478, 18 L. ed. 88. 

[a] Neglect to support claim by 
evidence.—Where a person claiming 
land by virtue of a right or title de- 
rived from the Mexican or Spanish 
governments presented his petition to 
the board of land commissioners, but 
neglected to support it by evidence 
within two years thereatter, such 
neglect did not bring the claim with- 
in the limitation prescribed by Act 
March 3, 1851 § 18, which barred all 
claims not presented within two 
years. Swat v. U. S., 23 EF. Cas. No. 
13,680, Hoffm. Land Cas. 230. 

[b] Pueblo lands.— Act Congr. 
March 8, 1851 § 14 did not except pueb- 
lo lands from the provision of § 13, 
which made lands held by titles from 
the Mexican government on the ces- 
sion of California a part of the public 
domain unless the grantee, within two 
years from the date of the act, pre- 
sented his claim to the land commis- 
sioners for approval, etc. Stevenson 
v. Bennett, 35 Cal. 424. See Lynch v. 
De Bernal, 9 Wall. (U. S.) 315, 19 L. 
ed. 714. 

[ec] Confirmation to another per- 
son.—The acts of congress for the con- 
firmation of Spanish titles in Mis- 
souri, being in the nature of statutes 
of limitation, if any one who was 
entitled to a part interest in a Span- 
ish claim failed within the time lim- 
ited to present his interests in the 
claim for confirmation, he could not 
afterward claim the benefit of a con- 
firmation of the whole claim made to 


another. Guyol vy. Choteau, 19 Mo. 
546. 
{d] Statute containing no limita- 


tion.—The act of May 26, 1830, relat- 
ing to Florida lands, contained no di- 
rect limitation as to the time in which 
claims might be POC Len Oa Save 


Delespline, 15 Pet. (U. S.) 319, 10 L. 
ed. 753. 
69. Grisar v. McDowell, 6 Wall. 


(U. S.) 363, 18 L. ed. 863. 
[a] The object of the government, 
in creating the board of land com- 
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abandoned,’® and the land was considered as part 


of the public domain.7+ 
Jurisdiction and powers. 


statutes.7? 


formably to the decree.*® 


missioners, was to separate the public 
lands from those which constituted 
private property, and discharge its 
treaty obligations to protect private 
claims. Norton v. Meader, 18 F. Cas. 
No. 10,351, 4 Sawy. 603 [aff 11 Wall. 
442, 20 L. ed. 184]. 

70. Beard v. Federy, 3 Wall. (U. 
S.) 478, 18 L. ed. 88; Houston v. San 
Francisco, 47 Fed. 337; Harvey v. 
Barker, 126, Cal... 262,°58. P,.692 [ait 
181 U. S. 481, 21 SCt 690, 45 L. ed. 
963]; De Toro v. Robinson, 91 Cal. 
SiloeeueePE OTL. | Rico! v1 spence, 21 Cal. 
504; Estrada v. Murphy, 19 Cal. 248. 

{a] Constitutionality. — Such leg- 
islation is not subject to any consti- 
tutional objection so far as it applies 
to grants of an imperfect character, 
which require further action of the 
political department of government to 
render them perfect. Beard v. Federy, 
3 Wall. (U. S.) 478, 18 L. ed. 88. 

{b] Intervention by claimant in de- 
fault.—One whose claim under a grant 
has never been presented, and has been 
abandoned, has no right, under Act 
(1851) § 13, to intervene in a proceed- 
ing to confirm a different grant, until 
after the determination of the pro- 
ceeding by the confirmation of the 


claim. U.S. v. White, 28 F. Cas. No. 
16,680. / . 
71. More v. Steinbach, 127 U. S. 


70, 8 SCt 1067, 32 L. ed. 51; Apis v. U. 
S., 88 Fed. 931; Bouldin v. Phelps, 30 
Fed. 547; F. A. Hihn Co. v. Santa Cruz, 
HOnCal. 486, 1501625" Harvey v. 
Barker, 126 Cal. 262, 58 P 692 [aff 181 
ey Su 4od et SCE 690/145 Te ed. "963']\z 
Rico v. Spence, 21 Cal. 504. 

72. U.S. v. Dalcour, 203 U. S. 408, 
27 SG@t 58, 51 Li. ed: 2483 ..U.S.\v. De 
Morant, 123 U. S. 385, 8 SCt 189, 31 L. 
ed. 171; Lynch v. De Barnal, 9 Wall. 
CUS 315, 19 Leda iti1l4 "[floll "Cha-= 
boya v. Umbarger, 97 U. S. 280, 24 L. 
ed. 893]; Castillero v. U. S., 2 Black 
CORYS LG LT Ts ed.) '3'605> Pollard v. 
Kibbe, 14 Pet. (U. S.) 353, 10 L. ed. 
490; Mora v. Foster, 17 F. Cas. No. 
9,784, 3 Sawy. 469 [aff 98 U. S. 425, 25 
L. ed. 191]; Leese v. Clarke, 18 Cal. 
535; Magwire v. Tyler, 40 Mo. 406. 

[a] Rights of grantees inter sese. 
—wWhere one of two persons to whom 
a grant was made has exhibited a deed 
from his cograntee, and obtained a 
confirmation of his claim to the whole 
tract, the cograntee, who has present- 
ed his separate claim for his half and 
who denies the execution of the deed, 
is entitled to a confirmation as against 
the United States, and the rights of 
the parties inter sese will be left to 
be determined by the ordinary tribu- 
nals..elhurn) Ve U., S.,).23. F. Cas. No. 
14,015, Hoffm. Land Cas. 298. See Nor- 
ton v. Meader, 18 F. Cas. No. 10,351, 4 
Sawy. 603 [aff 11 Wall. 442, 20 L. ed. 


184]. 

[b] Under the Texas land law of 
1837, the board of commissioners could 
not entertain claims for augmenta- 
tions under the colonization law of 
1825, as their jurisdiction was con- 
fined to claims for head-rights. Nor- 


The jurisdiction and 
powers of such commissioners and of the courts on 
appeal were fixed and limited by the terms of the 
Such jurisdiction included every ques- 
tion of title or right, whether inchoate or complete, 
and whether resting in contract or evidenced by 
authentie act and judicial possession,’® and extend- 
ed not only to the adjudication of questions relating 
to the genuineness and authenticity of the grant 
and others of a similar character,’* but also to all 
questions relating to its location and boundaries,‘® 
and did not terminate until the issue of a patent con- 
The jurisdiction did not, 
however, extend to inquiring into matters of pri- 
vate right between different individuals.7* 
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sufficient to give the commissioners jurisdiction that 


the petition alleged that the claim was by virtue of 


claimed under 


It was 


a right or title.derived from a former sovereignty,‘® 
and it was not necessary to allege that such claim 
was supported by a written grant or concession.’ 
Where a claim had been assigned it could be present- 
ed and prosecuted in the name of the assignee®® or 
the original grantee.*! 
the inhabitants of, California to the property they 
rants from the Spanish and Mexican 
governments, the commissioners and the courts were 
to be governed by the stipulations of the treaty, 
the law of nations, the laws, usages, and customs of 
the former government, the principles of equity, and 
the decisions of the supreme court, so far as they 
were applicable;8? and they were not required to 
conduct their investigations as 1f the rights of claim- 


In passing on the rights of 


ton v. General Land Office Comrs., 2; the assignees of the original grantee, 


Tex. 357. 

1ore AUS. Va OSSatt,. 2s LOW. (COL 
S.) 445, 16 L. ed. 185. 

74 U.S. v. Billings, 2 Wall. (U.S.) 
444, 17 L. ed. 848; U.S. v. Halleck, 1 
Viale GUS), F395, ule een 6 O4 cme? Se 
v. Fossatt, 21 How. (U. S.) 445, 16 
L. ed. 185. 

75. Fossat v. 'U. S., 2 Wall. (U.'S.) 
649, 17 L. ed. 739; Us S. v. Billing, 2 
Wall. (U. S.) 444, 17 L. ed. 848; U.S. 
Vv. Halleck, 1 Wall. (U.'S:) 439, 17°. 
ed. 664; U.S. v. Fossatt, 21 How. (U. 
S.) 445, 16 L. ed. 185. 

[a] Boundary of adjoining rancho, 
—Upon an appeal from a decision of 
the board of land. commissioners con- 
firming a claim to a Mexican land 
grant, the objection that the bound- 
ary of an adjoining rancho was affect- 
ed by the claim under consideration 
was not tenable; the controversy be- 
ing between and concluding the Unit- 
ed States and the claimants only. U. 
S. v. Sanchez, 27 F. Cas. No. 16,218, 
Hoffm. Land Cas. 133. 

[b] Construction of decree as to 
boundaries see Valentine vy. Sloss, 103 
Cal.) 215; 87 P 326; 410. 

[c] Boundaries previously estab- 
lished.— Where the boundaries of the 
land had been established before the 
authorities of the former sovereignty, 
or were otherwise clearly indicated, it 
was proper for the commissioners to 
declare ‘them in their decrees. U. S. 
v. Sepulveda,.1 Wall. (U. S.) 104, 17 
L. ed. 569. 

76. U. Sev... Bossatt; 21-How. (U. 
S.) 445, 16 L. ed. 185. 

77. .U. SYN. Morillo,,1 Wall. (U. S.) 
706, 17.L. ed. 626; U.S. v. Grimes, 2 
Black (U. S.) 610, 17 L. ed. 352; Dana 
Vit Uni Sercby By Cass ANo3, 55 5,., bLotinn. 
Vand CasiS8iis a var vin) we. Wie iS.0) Gn He 
Cas. No. 9,168, Hoffm. Land Cas. 146; 
'U. S. v. Vallejo, 28 F. Cas. No. 16,606 
[aff 1 Black 283, 17 L. ed..143]; Los 
Angeles v. Los Angeles Farming, etc., 
Co., 152, Cal..645, 93 P%869, 1135: 

78. Beard v. Federy, 3 Wall. (U..S.) 
478, 18 L. ed. 88. 

79. Beard v. Federy, supra (so 
holding on the ground that the right 
or title might rest in the general law 
of the land). 


80. U.S. v. Grimes, 2 Black (U. S.) 
610, 17 L. ed. 852. See Thomas vy. 
Turnley, 3 Rob. (La.) 206. 


[a] Rule applied where the whole 
claim was assigned. U.S. v. Grimes, 
2 Black (U. S.) 610, 17 L. ed. 352. 

81. U.S. v. Grimes, supra; U.S. v. 
Sutter, 21 How. (U. S.) 170, 16 L. ed. 
119 [foll U.S. v. Patterson, 15 How. 


COS.) 0; ola I reed. 2b 78ee Ue ne 
Fererenians (PROC. GUESS) DlgOi ta kee 
604]. 

[a] Bule applied where the land 


had been divided among a number of 
vendees. U.S. v. Grimes, 2 Black (U. 
S.) 610, 17 L. ed. 352. 

[b] Conclusiveness of confirma- 
tion.—A_ confirmation in the name of 
the original grantee of Mexican lands 
is binding on the United States and 


and hence they cannot afterward peti- 
tion for confirmation, but must assert 
their rights against him in the ordi- 


nary courts of the country. U.S. v. 
Coy PD -Black- (Un 'S:) 339) Pai: 
ed. 40. 

[ec] Consolidation of cases.—The 


eases of an original grantee and his 
assignees petitioning for the same 
land should be consolidated. U.S. v. 
Fe 2 Black (U. 8S.) 610, 17 L. ed. 


[d] Inurement to benefit of as- 
signee.—(1) A confirmation to the 
grantee or his legal representatives 
did not inure to the benefit of the per- 
son who presented the claim unless he 
proved himself to be the assignee or 
legal representative of the person in 
whose name the certificate issued. St. 
Louis Gas Light Co. v. Reiss, 33 Mo. 
551. See Connoyer y. Le Beaume, 45 
Mo. 139. (2) But the effect of such a 
confirmation was to confirm the title 
to an assignee. Carpenter vy. Ran- 
nells, 45 Mo. 584. 

[e] Certificate of confirmation is- 
sued to legal representatives of a 
grantee who had sold his claim before 
the certificate issued, did not operate 
to the benefit of the heirs of the gran- 
ty Montgomery v. Landusky, 9 Mo. 
714. 

[f] Pueblo lands.—Act Congr. 
March 8, 1851 § 14, providing that the 
claims for lots held under grants from 
any corporation or town to which 
lands had been granted for the estab- 
lishment of a town by the Spanish or 
Mexican government, or for any city, 
town, or village lot, which city, town, 
or village existed on July 7, 1846, 
should be presented by the corporate 
authorities, intended that the corpo- 
rate authority should present under 
one general claim, not only the inter- 
est of the city, town, or village which 
they represented, but also the sepa- 
rate interests of the individuals hold- 
ing under them, and relieve the board 
from the necessity of considering sep- 
arate claims depending on the same 
original title. Lynch vy. De Bernal, 9 
Wall. (U. 8S.) 315, 19 L. ed. 714 (hold- 
ing further that it was not necessary 
that a claim to a lot within the limits 
of a pueblo should be presented in the 
name of the corporate authorities 
where the title was not derived from 
the pueblo). See Leese v. Clark, 18 
@ale Doo, 

_[g] Assignee not party.—The as- 
signee of a portion of a claim is not 
absolutely estopped by a decree ad- 
verse to the title under which he 
holds, where he was not a party to the 
proceedings; but he cannot expect to 
change such decree without furnishing 
new evidence to show that it was er- 
roneous. 'U. 8. v. Grimes, 2 Black (U. 
S.) 610, 17 L.-.ed. 352. 

82. U.S. v. Rocha, 9 Wall. (U. S.) 
639, 19 L. ed. 612; U. S. v. Auguisola, 
1 Wall, (U.S. )352, 17 L. ed. 6138. 

[a] Opening case.—The equity 
powers enjoined on the commissioners 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ants to the land depended upon the nicest obsery- 
ance of every legal formality.s® 

Nature of proceedings. The proceedings of the 
commissioners were judicial in their character, and 
had the same effect as other judicial proceedings.*# 

Effect of decree. Where a decree of the commis- 
Sioners confirming a claim had become final, it was 
conelusive*® between the United States or those 
claiming under it and claimant*® and was not open 
to revision ;** and the same was true of a final de- 
cree of the district court confirming the claim, unless 
appealed from.** But the confirmation determined 
nothing as to the equitable relations between the 
grantee and third persons.*® The final decree took 
effect by relation as of the day when the petition 
_was presented to the land commissioners and was 

to be considered as if entered on that day.°® The 
final rejection of the claim restored the land to the 
mass of the public domain, without any further ac- 
tion by the land department.®! A confirmation of 
the rights of inhabitants of California to property 
claimed under Spanish and Mexican grants was lim- 
ited to the extent of the claim made, and the decree 
could not be used to maintain title to other land 


embraced within the boundaries of the grant;°? but 
a decree of the district court confirming a claim 
could be amended in advance of the official survey, 
so as to give only the quantity of land granted. 
Appeal. There was an appeal from the decision 
of the commissioners to the United States district 
court,?* and such appeal opened the whole issue for 
consideration and the case was to be heard in the 
district court de novo.2®> When a final decision was 
rendered by the commissioners it was their duty 
to prepare two certified transcripts of their pro- 
ceedings and decision, and of the papers and evi- 
dence on which they were founded, one of which 
was filed with the clerk of the proper district court 
and the other transmitted to the attorney-general.?® 
The filing of the transcript with the clerk operated 
as an appeal on behalf of the party against whom 
the decision was rendered, and such party was re- 
quired to file within a specified time a notice that 
the appeal would be prosecuted, failing in which 
the appeal was to be regarded as dismissed,®* and 
the decree of the commissioners took effect precisely 
as though no appeal had ever been taken.°’ An ap- 


peal also lay from the district court to the supreme 
t 


conferred power to open a case for 
the purpose of hearing newly discov- 
ered evidence of the title of a claimant. 
U.S: vo Rocha, 9 Wall. (CU. S.))639, 19 
L. ed. 612. 

83. U. S. v. Auguisola, 1 Wall. (U, 
Ss) 253,17 d..ed,-613. 

84. Boyle v. Hinds, 3 F, Cas. No. 
1,759, 2 Sawy. 527. 

[a] Confirmation to assignee of the 
grantee entitled the assignee to the 
patent for the land. Thomas v. Turn- 
ley, 3 Rob. (La.) 206. See Hayner vy. 
Stanley, 13 Fed. 217, 8 Sawy. 214. 

85. Harvey v. Barker, 126 Cal. 262, 
58 P 692 [aff 181 U.S. 481, 21 Sct 
-690, 45 L. ed. 963, and foll Los Angeles 
Farming, etc., Co. v. Thompson, 117 
Cal. 594, 49 P 714] (holding that the 
decision of the commissioners that 
certain land derived from the Mexican 
government was, at the time it was 
granted, vacant and subject to aliena- 
tion, was final and conclusive against 
all Indian and other claimants). 

86. More v. Steinbach, 127 U.S. 70, 
8 SCt 1067, 32 lu. ed. 51; Higuera v. U. 


Sab wall: (WU. S.) 327, 18 li ed, 469; | 


U.S. v. Flint, 25 F. Cas. No: 15,121,.4 
Sawy. 42 [aff 98 U.S. 61, 25 L. ed. 93], 
Ohm vy. San Francisco, 92 Cal. 437, 28 
P 580; Sanchez v. Gonzales, 11 Mart. 
(lia.) 207; Carmichael v. Brisler, 8 
Mart. (La.) 727. 

Sone SV int, zoom, Cas- No, 
15,121, 4 Sawy. 42 [aff 98 U.S. 61, 25 

: : MU 2 Ose Lane, eonhy, Cas: 
No. 4 Sawy. 653; Semple v. 
Hagar, 27 Cal. 163; Boatner v. Ven- 
tress, 8 Mart. N. S. (La.) 644, 20 AmD 
266; Magwire v. Tyler, 40 Mo. 406. 

[a] @hus one who bought lands on 
the faith of such a decree was not 
liable to be disturbed in his possession 
on charges of fraud in prosecuting 
the claim, as the decree was conclu- 
sive that such fraud did not exist. U. 
Save mlint, 2b) KY Cas. No.) 15,121, 4 
Sawy. 42 [aff 98'U. S. 61, 25 L. ed. 93]. 

[b] Collateral attack.—The deci- 


sion of the commissioners could not be} 


collaterally attacked. Lynch v. De 
Bernal, 9 Wall. (U. S.) 315, 19 L. ed. 
714; Beard v. Federy, 3 Wall. (U. S.) 
478, 18 L. ed. 88; Mora v. Foster, 17 
F. Cas. No. 9,784, 3 Sawy. 469 [aff 98 
Wes eo wy. ed. LOI Umbarger. vy. 
Chaboya, 49 Cal. 525; Semple v. Ha- 
gar, 27 Cal. 163; Mott v. Smith, 16 Cal. 
533; Rose v. Davis, 11 Cal. 133. 

[c] Effect of acquiescence.—A 
claimant who acquiesced for fifteen 
years in a decree of confirmation could 
not subsequently have the estimate 
of quantity in the petition struck out 
and a new and larger one inserted. 
Williams v. U. S., 92 U. S. 457, 23 L. 


ed. 497. 

[d] Where two adverse claims to 
land were both confirmed by the com- 
missioners, the question of superiority 
was left open for the courts. Berthold 
v. McDonald, 24 Mo. 126 [aff 22 How. 
(U. S.) 334, 16 L._ed. 318]. 

[e] Commissioner of the general 
land office cannot revise the decisions 
of the board of commissioners in the 
adjustment of land claims arising un- 
der Spanish grants, rendered pursuant 
to the act of congress of May 8, 1822. 
Boatner v. Scott, 1 Rob. (la.) 546. 

SS. Etioueral eve LOS (Sito Wall = COs 
S.) 827, 18 L. ed. 469; U.S. v. Peralta, 
99 Fed. 618 [aff 102 Fed. 1006 (app 
dism 184 'U. S. 669 mem, 22 SCt 526 
mem, 46 L. ed. 741 mem)]; Mahoney v. 
Van- Winkle, 21. Cal.’.552;— Clark. ww; 
Lockwood, 21 Cal. 220. 

[a] Confirmee as holder of “hona 
fide claim” within meaning of the act 
of congress of July 1, 1864 see De Ber- 
nal vy. Lynch, 36 Cal. 135. 

89. Hardy v. Harbin, 11 F. Cas. No. 
6,060, 4 Sawy. 536. 

30. (U.S: x. ‘Bares. 26> Po rGasr No; 
15,303, 4 Sawy. 653. See Magwire v. 
Tyler, 40 Mo. 406. 

[a] Claim not filed by claimant.— 
Where a confirmation was made upon 
a claim not filed by claimant, the pat- 
ent could relate back only to the day 
of the judgment of confirmation. 
Magwire v. Tyler, 40 Mo. 406. 

[b] Patent issued before confirma- 
tion.— There is no relation back as 
against a patent issued before con- 
firmation, although after filing of the 
claim. St. Louis Public Schools v. 
Walker, 40 Mo. 383 [aff 9 Wall. (U. S.) 
282, 19 L. ed. 576]. 

91. Rush v. Casey, 39 Cal. 339. 

[a] Omission to notify register.— 
The mere omission of the commission- 
ers to notify the register and receiver 
that the claim had been rejected did 
not suspend the claim. Rush y. Casey, 
OO) Call wee oe ; 

92. Brown v. Brackett, 21 Wall. (U. 
S.) 387, 22 L. ed. 622 faffi-45 Cal: 167]. 

93.! U. Sov.) Peraltayi27°R. Cas:.No; 
16,032, Hoffm. Dec. 6, Hoffm. Op. 63 
(so holding notwithstanding a stipu- 
lation that claimant might proceed un- 


der the decree aS under a final de- 
cree). 
94. See Dana v. U.S., 6 F. Cas. No. 


3,555, Hoffm. Land Cas. 87; De Zaldo 
va. Ss, TBS Cas) Nov 8, 8725 selofim: 
Land Cas. 98. 

95, le Roy v. Wirieht, 15 Ee. Cas: 
No. 8,273, 4 Sawy. 530. (holding that 
the case should be heard upon papers 
and testimony used before the board 
of commissioners and such other evi- 


dence as either party might produce). 

[a] Personal knowledge cof judge. 
—Where, on appeal to the district 
court, the question is whether a tract 
of land is sufficiently described to be 
well defined and intelligible, and the 
judge has personal knowledge rela- 
tive to it, he will weigh that personal 
knowledge in connection with the tes- 
timony of witnesses. U.S. v. Juares, 
26 F. Cas. No. 15,500. 

96. Beard v. Federy, 3 Wall. (U.S.) 
478, 18 L. ed. 88. 

97. Beard v. Federy, supra; Ytur- 
bide v. U. S., 22 How. 290, 16 lu. ed. 
342 [aff 30 F. Cas. No. 18,191, Hoffm. 
Land: Cas.; 2734. 

fa] Change in mode of appeal.— 
Act Congr. (1851) §§ 8, 9, prescribing 
certain modes of procedure for bring- 
ing before the district courts of the 
United States in California a land 
claim already passed upon by the com- 
missioners appointed to settle private 
land claims in California, were re- 
pealed=by Act,.Aug. »31 1852," § 12; 
which substituted a different mode of 
procedure, as stated in the text. U. 
S. v. Ritchie, 17 How. (U. S.) 525, 15 
L. ed. 236. 

[b] Discretion of attorney-general 
as to prosecuting appeal.—After the 
decision of the commissioners on a 
Mexican land claim, the control of 
proceedings, whether to prosecute an 
appeal or to dismiss the same, rested 
exclusively with the attorney-general; 
and the propriety or legality of his 
action in any case was not the subject 
of review by any tribunal, and it 
could only be revoked by the appellate 
court on his own application. U. S. 
v. Flint, 25 F. Cas. No. 15,121, 4 Sawy. 
42 [aff 98 U. S. 61, 25 L. ed. 93]. 

[ce] Notice that attorney-general 

would not prosecute.—When the at- 
torney-general gave notice that he 
would not prosecute the appeal, such 
appeal was for all legal purposes in 
fact dismissed, and the decree of the 
board took effect as if no appeal had 
been taken, and an order or decree of 
the district court giving leave to the 
claimant to proceed on the decree of 
the board as on a final decree was a 
proper disposition of the case. Beard 
v. Hedery, 3 Wall. (U. S.) 478, 18 L. 
ed. 88. 
[d] Dismissal on part of United 
States of the appeal, both parties 
having appealed, may be regarded as 
an assent by the government to the 
main facts upon which the claim 
rests. San Francisco.) U.S. 2p ne 
Cas. No. 12,316, 4 Sawy. 553. 

98. Beard v. Federy, 3 Wall. (U. S.) 
478, 18 L. ed. 88. 
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court of the United States;®® but objections not 
raised in the trial court could not be raised on ap- 
peal, nor were matters as to which no appeal was 
taken open to consideration.? On affirming a decree 
confirming a land grant the supreme court might in- 
struct the district court to amend such decree.? 
Where a cause was remanded for further proceed- 
ings, involving additional proofs, the United States 
was entitled to a reasonable time in which to close 
its testimony.4 

[§ 707] 6. Court of Private Land Claims. In 1891 
congress established a court called the court of 
private land claims, which was to exist for a very 
limited time only, to hear and decide on private 
claims under Spanish and Mexican grants to lands 
in territory ceded to the United States by Mexico.® 
Its existence was extended from time to time, how- 
ever, until it finally expired on June 30, 1904. This 
court was a mere creature of statute with prescribed 
and limited powers,’ and its jurisdiction did not 
extend to claims which had been theretofore law- 
fully acted upon and decided by congress or under 
its authority,® or to the determination of questions 
of right or title between individuals.® It had no 
general equity jurisdiction,!® and the fact that con- 
gress had repeatedly confirmed similar grants could 
not operate to justify the court in the adjudication 
of a case not coming within the terms of the law 
of its ecreation.t1: The holder of a complete title 
under the former sovereignty had the right to pre- 
sent his title for confirmation, although he was not 
bound to do so,!? but unless imperfect claims were 
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statute they were barred.13 

Hearing and determination of claims. It was the 
intention of congress that before a decision by the 
court all those asserting claims in the land adverse 
to the United States, under the grant relied on, 
should be made parties and heard in support of its 
validity.14 It must appear, in order to the con- 
firmation of a grant by the court of private land 
claims, not only that the title was lawful and reg- 
ularly derived, but that if the grant was not com- 
plete and perfect the claimant could, by right and 
not by grace, have demanded that it should be made 
perfect by the former government had the territory 


- not been acquired by the United States,+®> and the 


court could not confirm a grant made upon any con- 
dition or requirement either’ precedent or subse- 
quent unless it appeared that such condition or re- 
quirement had been performed within the time and 
in the manner stated in the grant.1° Where the pa- 
pers and other evidence failed to show the existence 
of any Mexican grant, perfect or imperfect, at the 
time of the acquisition of the country by the United 
States, the court of private claims was not entitled 
to. confirm to the petitioner any land whatever.+* 
The court could confirm a grant only to the extent 
of eleven square leagues or so much land as could 
lawfully be granted under the laws in force at the 
time of the grant.18 Confirmation of a grant to 
persons claiming to derive title by conveyances and 
legal succession from the grantee might be made to 
the claimants alone, without making it more gen- 
erally to the “assigns and legal representatives of 


presented to the court within the 


Kossat v. U. 'S.,.2 Wall) CU. 'S:) 
GAOT Ale, Redan 30 neon Ve Billing, 2 
Wall. (U. S.) 444, 17 L. ed. 848. See 
Uh Sein ene atay 18 How. (U. S:) 557, 
15 L. ed. 485. 

[a] Appeals to circuit court.—The 
act of congress of July 1, 1864, ‘“‘to 
expedite the settlement of titles to 
Jands in the State of California,” did 
not authorize appeals to the circuit 
court from all past decrees in land 
eases of the district court, but only 
from decrees of that court then ap- 
pealable to the supreme court, but 
from which no appeal had been taken, 
and from decrees of the district court 
which might be subsequently ren- 
dered. Mesa vy. U. S., 17 . Cas. No: 
9,492, 4 Sawy. 551. 

ees vaviorba,, Jo WallaGWUanse) 
ANZ lg EE ed. Ooo) Ok (Siva Auguisola, 1 
Wall. (WOlr She) 352, Ae 63 SU Se 
v. Larkin, 18 How. (UGE) Wan ks UF, 
ed. 485. See U.S. v. Johnson, 1 Wall. 
(10S Si) RAW ag LEAS XX Re 

2. Malarin v. U. Sele VWiallae(Uise) 
282, 17 L. ed. 594. See Fossat v. U. S., 
DO WislimCUrnse)) O49, alg) Ul eG. ied 

[a] Thus, when the validity of a 
Mexican grant was aflirmed by a de- 
eree of the district court, and an ap- 
peal was taken’by claimant seeking a 
modification of the decree as to the 
extent of land embraced by the grant, 
but no appeal from such decree was 
taken by the United States, the valid- 
ity of the grant was not open to con- 
sideration on the appeal. Malarin v. 
Weise avail COs. ezccy lid Mase jogay 

CH oo Aiea Wo DS Morant, APACE DB Sy, 
647, 8 SCt 675, 31 L. ed. 565 (where the 
supreme court instructed the district 
court to amend its decree by inserting 
therein a description of the lands con- 
firmed, ascertaining by reference 
whether any of such lands have been 
sold, and, if so, declaring the mover 
entitled to scrip for other equivalent 


fous) 
Uss: ve Hossatw 25, Hea@as. No, 
16 eG Hoffm. Land Cas. 373. 
Bo 26 US. Strat lag54e 539. 
6. 32.U. SeStiat-L..1144 ¢)1007- 


time limited by 


7. Las Animas Land Grant Co. v. 
UG US Oki ils, tse MAUUGR 2al sSKOie Cem ay A 
edvilbse Cessna... Us Ste lGon Gis. ges 
18 SCt SLA 4a EN keds "702; WS: 
Sandoval, 167 UNS. 278, 17 Sct 868, 43 
Li. ed. 168. See Rio Arriba Land, ete., 
Covi UMS 6 We S298) LTS Ot 875, 
42°l ed. 175. 

8. Sevilleta de la Joya Grant v. 
Belen Land Grant, 242 U. S. 595, 87 
SCt 215, 61 L. ed. 514 [aff 20 N. M. 145, 
146 P 959]; UT Si wv. oBaca, £84. US: 
653, 22 SCt 541, 46 Li. ed 133; (Of ISS 
Wa Conway, 175 "UL S.060,-20 sct 18, 44 
Tre dert2: 

[a] Rule applied.—A claim for 
lands within the limits of a grant 
which had been confirmed by congress, 
and for which a patent had been is- 
sued to another person, was prone 
rejected by the court of private land 
claims. Real de Dolores del Oro v. 
LO syn Uy ABE SSR eal ZO. ASO aE wel be 
eds6. 

[b] Claim allowed in part by con- 
gress.—A claim for the remainder of 
the land included in an alleged Mexi- 
can land grant, and which has been 
allowed in part only by act of con- 
gress, is not within the jurisdiction 
of the court of private land claims. 
and cannot be allowed by it. Las 
Animas Land Grant Co. v. U. S., 179 
Wes. 201 21) SC 92) 45. sed. 53% 

9. Ainsa v. New Mexico, etc., R. Co. 
175 U. S. 76, 20 SCt 28, 44 L. ed. 78 
(rev 4 Ariz. 236, 36 P. 313]; use ve 
Conway)’ 175 Us Si 60; 20 Sct 13, 44 
L. ed. 72; La Joya Land Grant v. Belen 
Land Grant, 20 N. M. 145, 155, 146 P 
9519s 

“A confirmation by the Court of 
Private Land Claims was to be always 
subject to, and not to affect, any con- 
flicting private interests, or claims 
held adversely, but to operate only as 
a quitclaim or release of all claim of 
title by the United States.” La Joya 
Land Grant v. Belen Land Grant, su- 
pra. 

[a] Rule applied.—Lands _ previ- 
ously confirmed by act of congress to 
Indian pueblos should be excepted 


the original grantee.’’?® 


The decrees of the court 


from a decree of confirmation of a 
Spanish grant, even if the previous 
grant by congress to the pueblos may 
be void, as the effect of the confirma- 
tion is only to release all claim’ of’ 
title by the United States, and it is not 
incumbent upon the court of private 
land claims to determine the priority 
of right as between claimant and an- 
other grantee. U. S. v. Conway, 175 
U. S. 60, 20 SCt 18, 44 L. ed. 72. 

10.” Cessna v. (UsS5 Les US. bor 
18-SCt 314, 42 Le ed. 702. 

ll,  Rio-Arriba’ duand,. eter. Corsiv. 
WES eLOT We S17 293) WeSC t- olan comm lene 
ed. 175. 

12. Ainsa v. New Mexico, ete., R. 
a ltTS WS V6 20S Ce 20.44 aig seda 
718 [rev 4 Ariz. 236, 36. P 213]; 


13....Reloj Cattle Co. v. U. Ss, 184 
Us S. 624, 22° SCt 499.) 467 edie cade 
[a] Preferential right of purchase 


of overplus land within a Mexican 
land grant, to which the owner of the 
lawful area was entitled under the 
Mexican law at the date of the treaty 
with Mexico, was an imperfect claim.. 
Reloj; Cattle Conve Uns: 84 Urea eae 
22 ce 499, 46 L. ed 721, 

Wie Sw Green, 185 U.S: 2565.22: 
sce 640, 46 L. ed. 898. 

15 UU. Si vy. Sandoval, 167 Wess: 
248, LU SCt 8638-42 ed) £68" USu ve 
Santa Fé, 165 Weis 675, 17 sct 472, 41 
L. ed. 874; Ainsa v. U. Soo wow U. Ss. 
208, 16 Sct 544, 40 L. ed. 673. 

16. Ainsa v.'U. S., 184 U. S. 639, 22 
SCt 507, 46 L. ed. 727: Cessnarv. ULgs., 
169 U. S 165, 18 SCt 314, 42 Li. ed. 703 
(holding that cases in which there was 
no performance of the conditions of 
the grant must be considered as re- 
served by congress for other action on 
its part, and the court was not, under 
the statute, at liberty to treat any- 
thing as equivalent to performance). 

7s eBerrene tv.) UES 6S Ue SeeGiGn 
18 SCt 4, 42 L. ed. 383. 

18. U. =: Va Green, 185) Un S., 206m 
SCt 640, 46 L. ed. 898; Terr. v. Ber- 
nalillo County Delinquent Tas Mist. 2 
N. MoM. 1695576 © 316. 

19. U.S. v. Chavez, 175 U. S. 509, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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confirming claims were defined by a survey under the 
direction of the land department, and title to an im- 
perfect grant did not pass out of the United States 
until confirmation by the court of such survey.?° 
Testimony lawfully and regularly received by the 
surveyor-general or the commissioner of the gen- 
eral land office upon any claim presented to them 
was admissible in evidence in the court of private 
land claims when the person who testified was dead.?! 
If it appeared that the land decreed to the claimant 
or any part thereof had been granted by the United 
States to another person, the title of such person 
remained valid notwithstanding the confirmation,” 
but the court could render judgment in favor of the 
claimant against the United States for the value of 
such land.?* This indemnity could not be adjudged 
when no such claim was made by the petition;?+ 
but although the statute contemplated that the names 
of the adverse claimants should be set forth in the 
original petition, that notice should be given them, 
and that the claim for a money judgment for the 
lands given to them should be incorporated therein, 


20 SCt 159, 44 L. ed. 255. [b] 
20. Terr. v. Bernalillo County De- 
linquent Tax List, 12 N. M. 169, 76 P 
316. See infra § 708. 
at U~St vy. Ortiz, 176 U.S; 422, 20 
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Loss of right to money judg- 
ment by delay.—An unexplained de- 
lay of over six years after a land 
grant had been confirmed by the court 
of private land claims defeated the 
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relief asked by a subsequent petition would not be 
refused solely on the ground that these things were 
not done if sufficient excuse for the omission were 
shown.?°® 

Review. An appeal lay from the court of pri- 
vate land claims to the supreme court of the United 
States;°° but the decision as to the sufficiency of 
the evidence of possession under a Spanish land 
grant would not be reviewed merely because the 
evidence was such that different inferences might be 
drawn therefrom.?7 When it was discovered that 
by the express prohibition of congress the court was 
without jurisdiction, the merits of the case could 
not be decided either by that court or by the su- 
preme court on appeal.?® 

[§ 708] 7. Location and Survey. The acts of con- 
gress generally required a survey of the land by 
officers of the United States land office as an es- 
sential step in the completion of title to lands claimed 
under grants from former sovereignties.?2® The sur- 
vey should conform to the decree of confirmation,®° 


Where heirs of the original grantee 
from the Mexican government had 
land resurveyed by the district sur- 
veyor, and had it patented to them 
under his field notes, and sued under 


SCt 466, 44 L. ed. 529. 

22. Richardson y. Ainsa, 111 Ariz. 
359,90 2. 103: 

[a] Claimants not appearing to ob- 
tain benefit.—This provision does not 
apply to the confirmation of grants in 
suits by the government against 
claimants, who do not voluntarily ap- 
pear to obtain the benefits of the act; 
and where the court in a suit by the 
government against plaintiff and de- 
fendant confirmed a grant to plaintiff 
without excepting the lands of defend- 
ant, although by the pleadings its at- 
tention was called to the fact that ti- 
tles had been-issued to portions of the 
grant by the United States to defend- 
ant, plaintiff obtains title, and is en- 
titled to quiet title as against defend- 
ant. Richardson y. Ainsa, 111 Ariz. 
DOO oO we LOS. 

[b] In suit by the United States to 
remove the government’s doubt as to 
title or boundaries, the claim of de- 
fendant whose title under a Mexican 
land grant is perfect and complete, and 
who is therefore not bound under Act 
March 3, 1891 c 539 to apply to the 
court of private land claims for con- 
firmation, is not cut down to the ex- 
tent that the land has been patented 
‘by the United States to third parties, 
because he appeared and prayed con- 
firnyvition in the suit. Richardson v. 
Wins, 218) U.S. 289,08 oCt 23, 54 Tu. 
ean1044-fat) LE Arize 359,95 P7103]. 
See Ely Real Est., etc., Co. v. Watts, 
262 Fed. 721 [rev 254 Bed. 862, and 
certiorari granted 255 U. S. 564 mem, 
41 SCt' 374 mem, 65 L. ed. 788 mem] 
(a judgment of the court of private 
Jand claims, in a suit by the United 
States, sustaining the validity of a 
Mexican grant within the territory 
ceded by the Gadsden Treaty as hav- 
ing been perfected prior to the ces- 
sion, is conclusive, not only as against 
the United States, but as against any 
arate of the United States). 

23. S. v. Martinez, 184 U. S. 441, 
22 SCt Ue, 46 L. ed. 632. 

[a] Release of interest of govern- 
ment to person apparently having good 
title.—A personal judgment against 
the ‘United States was authorized only 
when such lands had been sold or 
granted as public lands for a consid- 
eration which equitably belonged to 
the owner of the land, and not where 
the government had merely released 
its interest to one apparently holding 
a good title under a Spanish or Mexi- 
can grant which subsequently turned 
out to be invalid by reason of an older 
or better title. Real de Dolores del 
Oro Views sel Oe es.. 71,020 SCL, 
44 L, ed. 76. 
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right to recover a money judgment 
against the United States for the value 
of lands within the grant disposed of 
and patented by the United States to 
third persons before the filing of the 
original petition. U. S. v. Martinez, 
184 U.S. 441, 22 SCt 422, 46 L. ed. 632. 

24. Real de Dolores ‘del Oro v. U. 

S., petal S. 71, 20 SCt 17, 44 L. ed. 76. 
U.S. -vz ‘Martinez, 184 U.S. 441, 
22 Rct 422, 46 L. ed. 632. 

26. See U. S. v. Pendell, 185 U. S. 
189, 22 SCt 624, 46 L. ed. 866. 

277. U. S. v. Pendell, supra. 

28. U.S. v. Baca, 184 U.S. 653, 22 
SCt 541, 46 L. ed. 733. See Las Ani- 
mas Land Grant Co. v. U. SS eS 
201, 21 SCt 92, 45 L. ed. 153;—Real de 
Dolores Del Oro v. U. S., 175 U. S. ‘T1, 
20 SCt 17, 44 L. ed. 76. 

29. Stoneroad v. Stoneroad, 158 U. 
S. 240, 15 SCt 822, 39 L. ed. 966; Sny- 
der v. Sickles, 98 U. S. 203, 25 L. ed. 
U7 Sr ossat | ¥.> Us Sy eerw all. Vee Sy) 
649, 17 L. ed. 739; Rodriguez Ve, Ss 
1 Wall. CUR S.) 582, 17 L. ed. 689; U.S. 
v. Pacheco, 22 How. (U. S.) 225, 16 
L. ed. 336; Cousin v. Labatut, 19 How. 
CUe S.)" 202, 15 Led? 601L "Stanford Vv. 
Taylor, 18 How. (U. S.) 409, 15 L. ed. 
West v. Cochran, 17 How. (U. 8S.) 
403, 15 L. ed. 110; Doe v. Eslava, 11 
Ala. 1028; San Diego v. Allison, 46 
Cal. 162; Chipley v. Farris, 45 Cal. 
527; Treadway v. Semple, 28 Cal. 652; 
McGarrahan v. Maxwell, 28 Cal. 75; 
Davis’ v. Davis, 26° Cal. 23; 85 AmD 
157; Johnson v. Van Dyke, 20 Cal. 225. 

[a] Duty of surveyor-general was 
to cause all private claims which 
should be finally confirmed to be ac- 
curately surveyed and to furnish plats 
of the same. U.S. v. Fossat, 21 How. 
(U. S.) 445, 16 Lived: 185. 

[b] Time of approval.—See Del 
Pozo v. Wilson reps ore Cot,.269)- U.S. 
82, 46 SCt 57, 70 Li. ed. 172, 46 SCt 57 
[ate 299 Fed. 261]. 

{c] Plat sustained as correct des- 
ignation of property see U. S. v. De 
Haro, 154 U. S. 544, 14 SCt 1161, 18 L. 
ed. 61 [rev 25 F. Cas. No. 14,941]. 

[d] Private survey made by claim- 
ant and presented with his petition for 
confirmation was not binding on the 
government. Boggs v. Merced Min. 
Conmlar@almanio: 

{e] Resurvey for grantee’s heirs.— 


(1) Where a concession and survey, 


of land had been made pursuant to an 
ancient Spanish grant, a resurvey of 
it for the heirs of the original grantee 
was authorized, and the act of the 
surveyor in making a resurvey was 
lawful. Sullivan v. Solis, 52 Tex. Civ. 
A. 464, 114 SW 456 (holding porcion 
of grant sufficiently identified), (2) 


Act Febr. 11, 1860 c 78, for confirma- 
tion of the grant, and a patent was is- 
sued to them under field notes of the 
resurvey, they are bound by such sur- 
vey, and the original survey was aban- 
doned. Garcia v. State (Tex. Civ. A.) 
274 SW 319. (3) Ina suit by the state 
to recover land as part of the public 
domain, involving location of bounda- 
ries, originally surveyed under a grant 
from the Mexican government, and 
later resurveyed, the rule that, in the 
absence of natural or artificial marks 
showing error in course and distance, 
and in the absence of proof as to how 
the surveys were actually made, they 
must be run out by course and dis- 
tance from known corners with which 
they connect by their callings, is ap- 
plicable. Garcia v. State, supra. 

[f] Survey was unnecessary un- 
der some statutes and in some cases 
see Hallett v. Doe, 7 Ala. 882; Funk- 
houser v. Langkopf, 26 Mo. 453. 

{g] Liability for expense.—The 
grantee was required to pay the ex- 
pense of so much of the survey as 
inured to his benefit. Central Colo- 
rado Impr. Co. v. Pueblo County, 95 
U. S. 259, 24 L. ed. 495. 

[h] In Texas, under the act of Aug. 
15, 1870, authorizing suits to confirm 
titles under Mexican grants, and pro- 
viding that the petition should show 
“the situation, boundaries and extent 
of the land,’ a survey prior to the 
commencement of the suit was nec- 
essary. State v. Sarnes, 47 Tex. 323. 
But see Clark v. Hills, 67 Tex. 141, 
Q SW 356 (under the act of Febr. 4, 


1858). 
[i] As evidence of title.—Surveys 
under Act Congr. June 138, 1812 ¢ 99, 


and of lots and commons held by in- 
habitants of a village under the old ° 
French dominion, are no evidence of 
title to such lands. St. Louis v. St. 
Louis Blast Furnace Co., 235 Mo. 1, 
138 SW 641 [foll St. Louis v. Whitman 
Agricultural Co., 235 Mo. 29, 138 SW 


648]. 
30. Fossat v. U. S., 2 Wall. (U. S.) 
649; 17 L. ed. 739; Us. S.'v.- Malleek} 1 


Wallicin S439) div Exedy 664s 
v. Akers, 69 Cal. 160, 10 P 385. See U. 
Si'v. De aro, 25 eb eCasmiNow 14.937, 
(construction of decree). 

{a] Presumption of conformity.— 
When a decree of court confirming a 
Mexican grant fixes its exterior boun- 
daries, the presumption is that the 
lines of the survey coincide with or 
at least do not extend beyond the ex- 
terior limits fixed by the decree. More 
v. Massini, 37 Cal. 432 

[b] Nonconformance as to course 
of lines.—A survey made with regard 
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and correspond with the coneession,?! and could not 
be extended to other lands because of a deficiency 
A survey should not include land 
previously granted to another person, although the 
boundaries of the grant overlapped.?% 
grant was of a specified quantity within exterior lim- 
its embracing a larger quantity, the grantee might 
be allowed the privilege of directing the selection 
of the quantity granted,** subject to the restriction 
that the selection be made in one body and in a com- 
pact form,*?® and also in some instances to selections 
made by his previous residence and by sales or other 
dispositions by him of parcels of the general tract.?° 
But allowing the grantee to select was a matter of 
favor and not of right, for the United States had 


in quantity.°? 


to the points mentioned in the descrip- 
tion, without regard to the direction 
of the lines, has been approved, the 
courses of the lines being regarded as 
having been made by mistake. U. 5S. 
v. Higuera, 26 F. Cas. No. 15,363 [aff 5 
Wall. 827, 18 L. ed. 469]. 

[c] Reasonable conformity to de- 
cree (1) is sufficient. U.S. v. Armijo, 
5 Wall. 444, 18 L. ed. 492 [aff 24 F. 
Cas. No. 14,466]; Dehon y. DeBernal, 
2 wallsCui-S:) 774, 18 La. ed. 146.) (2) 
Thus when all the elements of location 
prescribed by a decree of the district 
court as to a Mexican grant, which 
has been confirmed, cannot possibly 
be complied with, and a survey con- 
forms as much with the decree con- 
firming the grant as it can well be 
made to do, the court will not disturb 
it at the instance of a third person. 
Dehon v. DeBernal, supra. 

{d] Wigh-water mark as boundary. 
—Where the decree confirming a claim 
described the tract as “embracing so 
much of the extreme upper portion of 
the peninsula, above ordinary high- 
water mark,” ete., the shore line of 
the bay should be run on the line of 
ordinary high-water mark, crossing 
the mouths of all streams running in- 
to the bay, and not following the line 
of high water of any tidal stream or 
estuary forming an arm of the bay. 
Knight v. United Land Assoc., 142 U. 
Stel 1 24SCt 258,,35 Led. 974. 

gl... 'U; S. v..v. Arredondo, 13. Pet. 
(WES ess, LO eed wil U.S ve eva, 
13) Pets Cu. S»), 81, 10) Le. ed.168 3) "U. Sx v. 
Larkin, 26 F. Cas. No. 15,562, Hoffm, 
Dec; 23; U.S. v. Pacheco, 27. F.. Cas. 
No. 15,980, Hoffm. Dec. 62 (holding 
that the mere fact that the diseno of 
a neighboring rancho includes part of 
the land embraced in the claimants’ 
disefio is no ground for excluding such 
land from the claimants’ survey, 
where the adjoining rancho has not 
yet been surveyed, and the owners 
thereof have not intervened to assert 
their alleged rights); ‘U.S. v. Peralta, 
27 EF. Cas. No. 16,030, Hoffm. Dec. 212; 
Weber v. U. S.,.29 BE, Cas. No. 17,829, 
Hoffm. Dec. 8, Hoffm. Op. 66; Wilcox- 
on v. Rogers, 16 La. 6. 

{a] Boundaries should be located 
in accordance with testimony of at- 

testing witnesses. U.S. v. Graham, 
' 26 F. Cas. No. 15,246, Hoffm. Op. 60 
{aff 4 Wall. 459, 18 L. ed. 334]. 

{b] Junior grantee has no right to 
insist that his land shall be surveyed 
so as to overlap an older grant for 
which a patent has been issued by 
the United States where the land pat- 
ented lies within the exterior bound- 
aries of the senior grant as shown by 
the disefio thereof; and especially 
where the junior grantee, without 
such overlapping, will obtain the full 
quantity granted by the former goy- 


ernment. 'U. S. v. Soto, 27 F. Cas. No. 
16,354. 
[ec] Discrepancy as to mark.—In 


view of the well-known looseness and 
inaccuracy with which business was 
transacted in California under the 
Mexican government, the fact that a 
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Where a 


decree of concession made by a Mexi- 
can governor referred to a certain 
tree as a live oak, when in fact the 
only tree reasonably answering the 
other calls of the description was a 
white oak, is not sufficient ground for 
overthrowing a survey based on such 
white oak, especially when there is 
other evidence identifying it as the 
one referred to in the act of posses- 
sion. U.S. v.° Enwright, 25°F. Cas. 
No. 15,054. 

[ad] General recognition of bound- 
ary.—Where a grantee reserved to 
himself a given quantity of the lands 
granted and sold the excess, and the 
purchasers of the excess themselves 
laid off the quantity reserved, and in 
so doing extended the line beyond the 
limits of the grant to include a strip 
of which the grantee had long main- 
tained possession, the ancient posses- 
sion and cultivation of this strip, the 
general recognition of the boundary 
by the grantee’s neighbors, and im- 
pliedly by the former government in 
granting the adjoining ranch accord- 
ing to such boundary, and the act of 
the purchasers of the excess in mak- 
ing the location, together with the fact 
that the United States did not com- 
plain thereof, were sufficient to war- 
rant the court in confirming a survey 
which adopted the boundary in ques- 


vans U.S. v. Narvaez, 27 F. Cas. No. 
5,855. 
{e] Conformity to act of juridical 


possession.—The survey should con- 
form to the measurements contained 
in the record of juridical possession, 
which, under the Mexican law, estab- 
lished the location, Graham v. U. S., 
4 Wall. (U.S.) 259, 18 L. ed. 334. 

{[f] When nonconformity not cause 
for setting aside.—Where on confir- 
mation of a Mexican grant a survey 
is made of half a league from a larger 
quantity, as selected by claimant, it 
will not be set aside upon the appli- 
cation of his grantee, because it did 
not conform to one of the calls of the 
grant, where the overplus has been 
surveyed into lots and settled and im- 
proved by parties claiming under the 
government.) Ui S.iv.. De Haro, 5420), 
S. 544, 14 SCt 1161, 18 L. ed. 61 [rev 
25 F. Cas. No. 14,941, Hoffm. Dec. 77]. 

[g] Protection of existing rights. 
—Where a decree locating a grant 
rested on the idea of conforming as 
near as might be, and ina general way, 
to the supposed intention of the gran- 
tor, the court was not precluded from 
thereafter modifying in a slight de- 
gree the directions of the lines so as 
to obtain a location by which existing 
rights acquired in good faith might 
be protected. Weber vy. U. S., 29 F. 
Cas. No. 17,328, Hoffm. Dec. 10. 

32. U.S. v. Arredondo, 13 Pet. (‘U. 
S.) 133, 10 L. ed. 98; U. S. v. Rodri- 
guez, 27 F. Cas. No. 16,183. 

33. U.S. v. Armijo, 24 F. Cas. No. 
14,466 [aff 5 Wall. 444, 18 L. ed. 4921. 

34 U.S. v. Armijo, 5 Wall. (U. S.) 
444, 18 L. ed. 492; U.S. v. Pacheco, 2 
Wall. (U. S.) 587, 17 L. ed. 865; U. S. 
v. Fossatt, 21 How. 446, 16 L. ed. 186 
[Loll WW Save. Sutteri27.r. “@aiseiNio. 
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the same right as the former sovereignty to desig- 
nate where such a grant should be located.?? 
general rule the survey should locate the land in one 
body,’® in a’ compact form,®® so that the surplus left 
to the United States should be in one connected 
piece,*® and in conformity to the lines of the public 
surveys,*+ although allowance was to be made for 
the character of the country,*? and a large disere- 
tion was left to the surveyor.*% 
limits were given in a grant, the land should be sur- 
veyed so as to interfere as little as possible with 
the rights of others.44 
the survey of a Mexican grant embraces not only the 
land covered by the navigable waters of the bay but 
all the land within its exterior lines, including an 


As a 


If no particular 


An exclusion of a bay from 


16,424, Hoffm. Dec. 27 (rev on other 
grounds 2 Wall. 562, 17 L. ed. 881)]; 
G1 S.v.) Covilland? 25 Jno Cas Norah 
8795 U. Sev. Richardson, 2s beac: 
No. 16,156, Hoffm. Dec. 69. See U.S. 
v. De Haro, 154 U. S. 544, 14 SCt 1161, 
18 L. ed. 61. 

[a] Survey may be set aside he- 
cause claimant was not allowed an 
opportunity to make an election as 
to the land. U.S. v. Covilland; 25 
F.. Cas. No. 14,879. 

35. See infra notes 38, 39. 

36. U. S. v. Pacheco, 2 Wall. (U- 
8S.) 587; 17 Eh ed. 865.) See UO. Save 
Sutter, 27 F. Cas. No. 16,424, Hoffm. 
Dec. 27 [rev on other grounds 2 Wall. 
562, 17 L. ed. 881]. 

[a] Deeds as opposed to residence 
and improvement.—The mere execu- 
tion by a grantee from the Mexican 
government of deeds of parts of the 
tract within the exterior boundaries 
does not show a location of the grant 
as including the land so conveyed, to 
be adopted in preference to an elec- 
tion of location shown by the previ- 
ous erection of a house and corrals on 
another part of the tract, and by the 
cultivation of the adjacent land, and 
residence thereon for a number of 
years. U.S. v. Castro, 25 F. Cas. No. 

37. U.S. v. McLaughlin, 127 U. S. 
428, 8 SCtiI1TT, 32. Li teds 273. 

38. U.S. v. Armijo, 5 Wall. (UW. S.) 
444, 18 L. ed. 492; U.S. v. Pacheco, 2 
Wall. (U. S.) 587, 17 Li. ed. 865: Us 
Si) v: Sutter, 2° Walls CUSIS): S625 ay 
L. ed. 881. ° 

39. U.S. v. Armijo, 5 Wall. (U. S.) 
444,18 L. ed. 492; U.S. v. Pacheco, 2 
Wall: (U. S:) 587, 17 Led. 865. 

40. U. S. v. Vallejo, 1 Wall. (U: 
S.) 658, 17 L. ed. 674. 

41. U.S. vy. Sutter, 2 Wall. (U. S.) 
562, 17 Leed, 881. See U. S. v. Alvisu, 
24 F. Cas. No. 14,435 [aff 8 Wall. 337, 
19 L, eds80'5]. 

42. U.S. v. Armijo, 5 Wall. (U. S.) 
444, 18 L. ed. 492; U.S. v. Sutter, 2 
Wall. (UO. S.) 562, 17 I. ed) set. 

[a] Thus a grant might be locat- 
ed in two parcels, where, from the 
character of the country, the entire 
quantity granted could not be locat- 
ed in one tract. U.S. v. Sutter, 2 
pe a ie 562, 17 L. ed. 881. 

F . S. v. Vallejo, 1 Wall. PS, 
Gaal! Wotan te i eo 

[a] Mexican grants to San Fran- 
cisco.—The act of congress of March 
3, 1853, and other acts and regula- 
tions of the surveyor-general as to 
form of subdivisions of public lands, 
do not apply to lands in grant from 
Mexico to the city of San Francisco. 
Burk v. Howe, 171 Cal, 242, 152 P 434, 

44. Holstein v. Henderson, 12 Mart. 
(La.) 319 (holding that when a cer- 
tain number of superficial arpents 
was granted ona part ofa bayou, and 
from the manner in which the sur- 
rounding grants were surveyed, the 
quantity given could not be obtained 
unless by making such part of the 
watercourse the side line of the sur- 
vey, it might be done). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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island almost covered with water at high tide.45 A 
survey caused to be made by the owners of a grant 


under the Texas statute confirming land titles was, 


void as to any excess over the grant,4® and on the 
other hand the surveyor was not authorized to in- 
clude less land than that embraced in the original 
grant.47 An erroneous survey by a county survey- 
or, the field notes of which included less land than 
the original grant, does not create an estoppel in fa- 
vor of the state so as to make the excluded land 
vacant, where such survey was not made by author- 
ity of the owners of the original grant.*8 Where the 


owner of a Mexican grant had land resurveyed by 


the county surveyor, the surveyor acted as the agent 
of the owner and not of the state.*® 

Jurisdiction of court. The survey and location of 
a grant confirmed by the court were under the con- 
trol of such court.®° At first the district courts had 
no jurisdiction to supervise the action of the sur- 
veyor-general in surveying claims confirmed by the 
commissioners,°! but such jurisdiction as to pend- 
ing and future claims was given them by the act of 
1860.°2 Where a decree of confirmation had been 
entered, and a survey under it had been made, on 
which a patent was about to issue, which survey 
was objected to as erroneous, it was the duty of the 
eourt to direct the survey to be returned to it, that 
it might hear and determine the questions of loca- 
tion and boundary which might be raised,°? and 
when the court had ordered a survey into court for 
examination, its jurisdiction over such survey and 
any new survey directed by it continued until the 
survey of the claim was finally disposed of.°* In 
a proceeding to correct a survey, the federal district 
court had no jurisdiction to review and reverse the 
final decree, whereby the genuineness and validity 
of the claim was established,®® nor could it assume 
the invalidity of the original grant.®® A special 


statute authorizing persons to “contest the correct- 
45. De Guyer v. Banning, 167 _ U. [ce] 
S; 723, 17 SCt 937, 42 L. ed. 340 [aff 
StaGaie 4005 .270r TOL]. 
46. Sullivan v. State, 41 Tex. Civ. 


[a] 


Rodriguez, 


Survey modified see U. S. v. 
Sunol, 27 F. Cas. No. 16,419. a 
Survey rejected see U. S. v. 
at Be (Cas. No. 16,182. 
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“ness” of surveys gave the court no authority to va- 


cate its decrees or to determine the correctness of 
the survey by any other rules or upon any other 
considerations than those by which it was governed 
in ordinary cases.°7 

Conclusiveness. Proceedings to confirm surveys of 
Mexican grants by the federal district court were of 
a judicial nature, and in the nature of proceedings 
in rem, and the judgments therein are conclusive 
upon all parties thereto, and those who were required 
to make themselves parties.°8 The approval of the 
survey by the court established the fact that it was 
in conformity with the decree of confirmation,®® or 
if the decree was for quantity only, that the survey 
was authorized by it,®° and the survey was then con- 
clusive as to the location of the land,*? as against all 
floating grants not previously located.¢2 The ap- 
proval of a final survey of a Mexican grant by the 
United States courts was not equivalent to, and 
could not have the force of, a patent, unless such 
effect was expressly given to it by statute. When 
the dividing line between two ranchos has been fixed 
in proceedings for the confirmation of one of them, 
to which the claimant of the other was a party, such 
line should not be disturbed on exceptions to the 
official survey of the latter rancho, when this would 
involve the issue of overlapping patents creating 
certain litigation, and a possible loss by the claimant 
of the former rancho of part of the laid confirmed 
to him in such proceedings.®4 

Appeal. On an appeal from a decree of the district 
court, confirming the survey of a private land claim, 
the only question was whether the decree of the 
land commissioners confirming the claim was fairly 
carried into effect by the survey and the decree of 
the district court.° On appeal the order of the 
court permitting an appearance and contest of the 
survey should be set forth in the record, and only 
those persons who by such order are made parties 
[b] In a clear case of mistake in 
decree of confirmation, whereby 


claimants might be given more land 
than they are entitled to or have 


A. 89, 95 SW 645. 

47. Corrigan v. State, 42 Tex. Civ. 
A. 171, 94 SW 95 [aff 94 Sw. 101]. | 

48. McLellan v. Brown, (Tex. Civ. 
A.) 209 SW 177. 

' 49. Kenedy Pasture Co. v. State, 
Ghex. Civ, A). 196. SW .287. 

50. Fossat v. U. S., 2 Wall. (U. S.) 
649, 17 L. ed. 739 (so holding on the 
ground that they were proceedings in 
the execution of its decree). 

51. U.S. v. Sepulveda, 1 Wall. (U. 
Sey 4 aly, ned: 569. see Us Si =v. 
Haneock, 30 Fed. 851 [aff 133 U. 8S. 
HOSLONSCL 264) salu. ed. 601]; U.S. 
v. San Jacinto Tin Co., 23 Fed. 279, 
10 Sawy. 639 [aff 125 U. S. 273, 8 SCt 
SFOpe olan tne eds: 47 he Valentine. Vv. 
Sloss, 103 Cal. 215, 37 P 326, 328, 329, 
410 [foll U. S. v. Sepulveda, 1 Wall. 
(U. S.) 104, 17 L. ed. 569]; Morris v. 
De Celis, 51 Cal. 55 (unless the sur- 
vey had been returned into court, and 
remained pending there at the time of 
the act of congress of June 14, 1860). 

52. U.S. v. Sepulveda, 1 Wall. (U. 
Solos. Li le, ted. 605) Bissell vi 
Henshaw, 3 F. Cas. No. 1,447, 1 Sawy. 
558 [aff 18 Wall. 255, 21 L. ed. 835]; 
Le Roy v. Jamison, 15 F. Cas. No. 8,- 
271, 3 Sawy. 369. 

[a] When case “pending” within 
meaning of act see U. S. v. Murphy, 
27 I. Cas. No. 15,837; U. S. v. Semple, 
97 FF. Cas. No. 16,250, Hoffm. Dec. 14. 

{b] Particular surveys approved 
or confirmed see U. S. v. Sutter, 2 
WielieCUaus.): 562, 1% I ted. 881."  U. 
S. vy. Pico; 27°F. Cas. No. 16,044; U. 
S. v. Rodriguez, 27 F. Cas. No. 16,- 
181la. 


p 2 940V4 2LOLSOMs;. 2p) By CAS NOs 
15,127, 7 Sawy. 602 [expl U. S. v. Fos- 
fees 21 How. (U. S.) 445, 16 L. ed. 

[a] Thus, where the board of com- 
missioners, in confirming a claim, 
were misled by the compass marks, 
or by any other accurate representa- 
tion on the disefio, so that they de- 
scribed boundaries, which, when run 
upon the ground, were found to in- 
clude a different tract from that de- 
scribed in the grant and delineated 
on the disefio, the error should be rec- 
tified by the court when the survey 
was submitted for approval. U.S. v. 
Folsom, 25 F. Cas. No. 15,125, Hoffm. 
Dec, 42. 

[b] Satisfactory showing of error. 
—Before the court will disturb or set 
aside a survey made by the surveyor- 
general, it must be satisfied that the 
decree of confirmation has been plain- 
ly departed from, or that some clear 
and obvious error has been commit- 
ted. U.S. v. Bojorques, 24 F. Cas. No. 
14,620, Hoffm. Dec. 2, Hoffm. Op. 55. 

54. U. Siw, Castro, 25 Fi 'Cas. No. 
14,754, 5 Sawy. 625. 

shee UW IS Wisi. i BUCO); No. 
16,160, Hoffm. Dec. 48. 

[a] Removal of ambiguities in de- 
cree.—Where objections were filed to 
a survey had under a decree of the 
federal district court establishing the 
authenticity of a claim, it was the 
duty of the court to pass upon, and, 
if necessary, to remove by interpreta- 
tion, any ambiguities or repugnan- 
cies which might exist in such decree. 
U. S. v. Hoppe, 26 F. Cas. No. 15,388, 
Hoffm. Dec. 4. 


2d EY. Cas. 


claimed, it is the duty of the court, 
on objections to a survey, to lay hold 
of any ambiguity or discrepancies in 
the language of the decree which will 


,enable it to restrict the claimant to 


the land actually granted, occupied, 
and claimed. S. v. De Haro, 25 FP. 
Cas. No. 14,938. ; 

56. U.S. v. Vallejo, 28 B. Cas. No. 
16,605, Eiofim. Dec, 51: 

57%. U.S. v. Carpentier, 25 EY Cas; 
No. 14,728, Hoffm. Dee. 81. \ 

58. Bissell v. Henshaw, 3 F. Cas. 
No. 1,447, 1 Sawy. 553 [aff 18 Wall. 
255, 21 L. ed. 835]; Treadway v. Sem- 
ple, 28 Cal. 652. 

[a] Rule applied.—Where, after a 
decree confirming a survey, another 
decree was made confirming a survey 
of a prior grant covering the land, 
the confirmee under the first decree 
was bound by the second decree, he 
having been a party and having con- 
sented thereto. Treadway v. Semple, 
28 Cal. 652. 

59. Miller v. Dale, 92 U. S. 473, 23 
L. ed. 785. See Sanborn v. Vance, 69 
Mich. 224, 37 NW 273. 

[a] Decree of confirmation held 
not final see Robertson v. Sewell, 87 
Tred. 536, 31. CCA 107. 

60. Miller v: Dale, 92 U. S. 473, 23 
L. ed. 735. 

61. Miller v. Dale, supra. 
cases infra note 91. 


And see 


62. Miller v. Dale, supra. 

63. Miller v. Dale, 44 Cal. 562. 

64. U. S. v. De Rodriguez, 25°°R 
Cas. No. 14,950, 7 Sawy. 617. 

65. Higuera v. U. S., 5 Wall. (U. 


S.) 827, 18 L. ed. 469. 
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contestant will be heard on appeal.** Pending an 
appeal from an order confirming a survey of a grant 
of a specific quantity within a larger area, the gran- 
tee was entitled as against third persons without 
title to possession of all the land within the exterior 
boundaries.°* 

Jurisdiction of land office. Under the act of 1851 
the commissioner of the general land office had juris- 
diction to revise or set aside a survey made by the 
United States surveyor-general.°& Where a survey 
appeared to be incorrect, it was proper to reject it 
and order a new one,°® and while the survey proceed- 
ings remained in fieri in the land department, the 
courts could not enjom the obliteration of an old 
survey or the making of a new one.“° On a final de- 
termination in favor of the validity of a French or 
Spanish grant of lands in Louisiana the secretary 
of the interior had authority to set aside former sur- 
veys of the land made by the land department, and to 
cause a new survey of the grant to be made.*+ 

Notice and opportunity for inspection. Previous 
notice of the making of the survey directed by a de- 
eree of confirmation was not necessary ;‘? but under 
some statutes, after completion of the survey, notice 


of the fact was required to be published in the news-. 


papers for a certain time,’? and the plat was re- 
quired to remain in the land office, open to inspec- 
tion for a designated period.** If no application 
was made within such time for a return of the sur- 
vey into the district court for examination and ad- 
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judication, or if application was made and refused, 
the survey became final;*® but if the survey was or- 
dered into court it did not become finai until it 
was approved, modified, or reformed by the decree 
of the court.7® 

Who may object. A person having no title could 
not question the correctness of the location of a con- 
firmation made by the United States surveyor ;‘* 
but where the original grantee of lands had parted 
with his entire interest, parties who had obtained 
derivative titles pendente lite from such original 
erantee were entitled to contest a survey, although 
the United States, the original grantee and the pur- 
chasers of two thirds of the original grantee’s in- 
terest, consented to its approval.7® Individuals 
could object to the location of the grant only through 
the United States district attorney and in the name 
of the United States.79 The United States could 
not object to the correctness of a boundary line in 
an approved survey if it had not appealed from the 
decree approving the survey.*® Any objections to 
the survey were waived by accepting a patent for 
the land,®! and claimants of a grant were estopped 
to object that parts of the land, which they had sold 
and conveyed as part of their rancho, were not with- 
in its limits, for the purpose of completing their 
quantity by embracing in the survey lands not con- 
veyed by them.8? Where notice was given to all par- 
ties having or claiming to have any interest in the 
survey and location of the claim, to appear by a day 


66. U.S. v. Estudillo, 1 Wall. (U. 
Si) 710, 27 Li. ed. 702. 

fa] Tllustration.—W here appel- 
lants appear on the record as the 
“United States,’’ simply, no interven- 
ers being named, a dismissal of the 
case is not subject to be vacated on 
the application of parties whose 
names do not actually appear in the 
record as having an interest in the 
case, even though it is obvious that 
below there were some private own- 
ers contesting the case under cover 
of the government name, and some 
such were represented by the same 
counsel w'ho professed to represent 
them in the supreme court. U.S. v. 
Dscuaillo h Willey Sa) Ol Es 
ed, 702. 

{b] The United States cannot ob- 
ject to the correctness of a boundary 
line in an approved survey, if it has 
not appealed from the decree approv- 
ing the survey. Alviso v. U. 5S., '8 
Wall CUn iS, ace, Jo 1. eds 305). 

67. Thornton v. Mahoney, 24 Cal. 
569. 

68. Bissell v. Henshaw, 3 F. Cas. 


No. 1,447, 1 Sawy. 553 [aff 18 Wall. 
OD Dol weds Soo samo te LOU St vam lls, 
Si@p. Cl, 455.) See WU. Svein, 25. 


Cas. No. 15,121, 4 Sawy. 42 [aff 98°U. S. 
Gino) La ede o3q: 

[a] Prior to the act of 1860, 
where the survey, made by the sur- 
veyor-general, of a confirmed claim 
did not conform to the decree of the 
board of commissioners, the remedy 
must be sought from the commis- 
sioner of the general land office be- 
fore the patent issued. U. S. v. Se- 
pulveda, 1 Wall. (U. S.) 104, 17 L. ed. 
56 


we 

{[b] Ordering further investiga- 
tion.—A decision of the commissioner 
of the general land office ordering a 
further examination, on the ground 
that the return of a survey made by 
the surveyor-general of California 
represented the tract as containing 
more than the quantity sold and con- 
firmed was a proper exercise of the 
duties of his office. U. S. v. Hen- 
dricks, 26 F. Cas. No. 15,347a, 2 Hayw. 


& H. 293 [aff 23 How. 438, 16 L. ed. 
576]. 
69), U.S. ve Castro,.25 Cas aNo: 


14,749. 

70. New Orleans y. Paine, 51 Fed. 
833, 2 CCA 516 [aff 49 Fed. 12, and 
ehiae ZY BS Seal, BY SOL ROE misty Ie 
ed. 162]. 

[a] Illustration of pending mat- 
ter.— Where a surveyor, acting un- 
der special instructions based on an 
opinion of the secretary of the in- 
terior, surveyed an old French grant, 
and reported the same to the sur- 
veyor-general, and protests were filed 
against the survey, but the survey- 
or-general approved the same, and 
forwarded it, together with the pro- 
tests and evidence, to the commis- 
sioner of the general land office, and 
the latter accepted the survey in part, 
but reserved the remainder for fur- 
ther consideration, meantime direct- 
ing the surveyor-general to withhold 
the filing of the triplicate plats from 
the local land office, and the matter 
was then referred to the secretary of 
the interior, who held that the sur- 
vey did not comply with the decision 
of his predecessor, and directed a new 
survey, the action of the surveyor- 
general and the commissioner did not 
exhaust the authority of the land de- 
partment, but the matter was still 
lawfully pending therein. New Or- 
leans v. Paine, 51 Fed. 833, 2 CCA 516 
[ati 49) Med..12, and 147 5Us S. 261; 13 
SCt 303) 37eiweds 1627. 

71. Smyth vy. New Orleans Canal, 
etc,, Co.,, 98 Meds 899% 35 CCA 646. 


72. Boggs v. Merced Min. Co., 14 
Cal, 279. 
73. Lue Roy y. Jamison, 15. Cas. 


No. 8,271, 3 Sawy. 369; Treadway v. 
Semple, 28 Cal. 652; McGarrahan vy. 
Maxwell, 28 Cal, 75; 
Winkle, 21 Cal. 552. 

[a] “Place of publication” of 
newspaper see Le Roy v. Jamison, 15 
Wr Cas. Nos 8 274,..3 Sawy. 369 

[b] Notice held insufficient see Le 
Royew. wamisony i> by Casm None 21, 
3 Sawy. 369. 

[ec] Effect of publication and ap- 
proval.—Under the act of congress 
of June 14, 1860, relating to public 
lands in California, the publication 
and approval by the surveyor-general 
of a plat and survey of a Mexican 
grant has the same effect as a patent, 


— 


Mahoney vy. Van ; 


jin the absence of an application to 


have it returned into the district 
court for examination and adjudica- 


tion, “Southern Pacy Re Cop we ‘Gar= 
cia, 64 Cal. 515, 2 P 397. 
[d] Certificate of surveyor-gen- 


eral was only prima facie evidence of 
the fact of publication. Le Roy v. 
Jamison. 15 F. Cas. No. 8,271, 3 Sawy. 
369. 

[e] Commissioner’s determination 
upon receiving a survey transmitted 
to him as published, as to the regu- 
larity and sufficiency of the publica- 
tion, is conelusive, unless reviewed 
and corrected on appeal by the secre- 
tary of the interior. Le Roy v. Jami- 
son, 15 EF. Cas. No. 8271, 3 Sawy. 2369: 

74. Treadway v. Semple, 28 Cal. 


652; Mahoney v. Van Winkle, 21 Cal. 
ee. Mahoney v. Van Winkle, su- 
76. Mahoney v, Van Winkle, su- 
enyT. Boyce v. Papin, 11 Mo. 16. See 


McGill v. Somers, 15 Mo. 80 

[a] Title must be shown.—A per- 
son other than the grantee who seeks 
to contest a location must show some 
title, legal or equitable, to some part 
of the land covered by the survey, 
before the court will disturb it at his 
instance or in his alleged interest. 
Dehon v. De Bernal, 3 Wall. (U. S.) 
774, 18 L. ed. 146. 

"VS Bajorquess vw Un Ss) ce ken Case 
No. 761, Hoffm. Dec. 1, Hoffm. Op. 53. 
79. U.S. v. Bidwell, 24 F. Cas. No. 
14,592, Hoffm. Dec. 5, Hoffm. Op. 543 
Uh Sav. Carilio, 25) Hh.) Case Now 4 = 
36, Hoffm. Dec. 40; U.S. v. Folsom, 
bw Cas, No, Wd 2a fSawia.aouze 
80. Alviso v. U. S., 8 Wall-337, 19 
. 805 [aff 24 F. Cas. Nos. 14,4385, 


81. Le Roy yv. Jamison, 15 F. Cas. 
Oo. 8,271, 3 Sawy. 369. 

[a] Presumption of acceptance.— 
It has been presumed that grantees 
under a legislative act have accepted 
the patent and thereby have, become 
bound by the survey upon which it 
was based. Hamilton v. State, (Tex. 
Ohne A Ze SAW slab 

82. U.S. v. Pacheco, 27 F. Cas. No. 
15,980, Hoffm. Dec. 62. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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designated and intervene for the protection of their 
interests, and on the day designated certain parties 
appeared and the default of all other parties was 
entered, the opening of such default with respect to 
any party subsequently applying for leave to ap- 
pear and intervene was a matter resting in the dis- 
erction of the district court, and its action on the 
subject was not subject to revision on appeal.’? The 
official survey of a land grant made after it had been 
confirmed by congress was binding upon the owner 
of the grant** and the United States,*® and conclu- 
sive as against any collateral attack in the courts.*¢ 
But under a statute relating to the location of pri- 
vate land grants, and providing that the surveyor- 
general of the district where the claim was located, 
on satisfactory proof, should issue to claimant or 
his legal representative a certificate of location, his 
decision was not conclusive of the rights of the real 
owner.*? 

Effect. Where a survey ordered by the land of- 
fice was executed according to the order, it gave a 
prima facie title and the United States was bound 
by it until it was set aside at the general land of- 
fice,** but the title derived its validity and vitality 
from the confirmatory act itself, and not from the 
subsequent location and survey.8® Where the stat- 
ute prescribed proceedings after the survey, by which 
it was to be made final, such survey was of no bind- 
ing force until established in the mode prescribed ;°° 
but a survey duly returned and approved or con- 
firmed fixed conclusively the boundaries and location 
of the land, as to the parties to the proceeding.®! 
Limits established by the surveyor and commissioners 
of the United States could not, however, affect in- 
dividual rights having a previous existence,®? nor 
could a plat of survey, never returned to the proper 
office, bind third persons.°? A survey and its ap- 
proval by the surveyor-general did not conclude the 
government as to title, but until a patent issued the 
title was still in the government unless the claim 
has precise boundaries and has been confirmed by 
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congress, which confirmation was equivalent to a 
patent.°* The survey and location of a claim, after 
the death of the person to whom it had been con- 
firmed did not defeat the confirmation, but was cum- 
wative evidence of title inuring to the benefit of his 
heirs.°® A survey: which was disapproved had no 
binding effect.°® ; 

Errors in location or survey. Where the decree 
of the board of commissioners, of the district court, 
or of the supreme court, locating a grant, was spe- 
cific and plain, and it had long been accepted as 
finally and definitely locating the land, and large 
interests had been acquired on the faith of this fin- 
ality, the location ought not to be disturbed, except 
in the ease of manifest error, and on clear proof of 
the incorrectness of the location.°’ The confirma- 
tion by the commissioners appointed to ascertain the 
rights of persons, of a claim for a specified number 
of acres between certain boundaries, could not be re: 
duced by errors committed by officers of the gov- 
ernment, in surveying and locating the claim.’ 
Where a surveyor surveyed and platted a tract of 
twice the area which he was directed to survey, it 
was held that the error could be corrected by the 
courts even after the issue of a patent.?® Error in 
the survey is not shown by a mere discrepancy be- 
tween the quantity of land as surveyed and the quan- 
tity as claimed before the recorder, nor by the mere 
fact that there is a deficiency of land in a block to 
satisfy all the claims proved before the recorder ;+ 
neither does the fact that confirmations are. repre- 
sented by surveys to embrace the same land impeach 
the correctness of the surveys, but in case of such 
conflict the proper locations must be determined by 
the history of the claims.? 

Validity. The survey of a claim, made by the sur- 
veyor-general after the final confirmation of the 
claim by the supreme court, on which a patent had 
issued, was not invalid because the mandate issued 
by such court, directing further proceedings to be 
had in the district court, was not filed in the latter 


83. U.S. v. Estudillo, 1 Wall. (U. | Cochran, 17 How. (U. S.) 403 15 L.] (La.) 416. See Gibson v. Chouteau, 
SS.) 0, 1:7, L..ed.- 702. ed. 110]. 39 Mo. 536. 
_84. Stoneroad v. Stoneroad, 158 U. 87. Weeks v. Milwaukee, etc., R. 93. Baldwin v. Stafford, 10 Mart. 
S: 240, 15 SCt 822, 39 L. ed. 966 [rev | Co., 78 Wis. 501, 47 NW 737. (La.) 416. 
4 N. M. 181, 12 P 736]. See U.S. 88. Cousin v. Labatut, 19 How.| 94 Metoyer vy. lLarenandiére, 6 
v. Bidwell, 24 F. Cas. NO 14,592,/ (U. S.) 202, 15 L. ed. 601. Rob. (la.) 189. Compare Wilson Cy- 
De een hata, |, O:,.chastens “v. Armatzons, 20] Pree Co, ¥. Del Pops, 396 1D: SyGhy 
ee : ; s ae P b S ’ ° . : 
OS Re ee EE ae ae rabe Te 90. Mahoney v. Van Winkler, 21 95. Baker vy. Chastang, 18 Ala. 417. 
(holding that surveys” made in ac- | Cal. 552. oe raya LS ah ve ee 2 sph 
cordance with confirmations by act s See betaine to Acca Rar Roe rey i 2 ae 
Peclgaivelie edbrect). ec aaa til it is confirmed. McGarrahan vy. pad Be ee Vv. yoo: ap Te eh: 
[a] Rule applied although the | Maxwell, 28 Cal. 75. De Hero 25 P. Cas, No. 14.940, Hottim, 
owners had no notice thereof and 91. Carondelet vy. St. Louis, 1 De EO Oe ieee ae oes ares Mee a 
ec. 75; Burgin v. Simon, 135 La. 213, 


some of them were minors and some 
under coverture at the time. Stone- 
road v. Stoneroad, 158 U. S. 240, 15 
SCt 822, 39,L. ed. 966 [rev 4 N. M. 59, 


AZ OES Oil. 
85. Magee v. Doe, 22 Ala. 699. Chouteau, 39 Mo. 
86. Russell v. Maxwell lLand-|_ [a] 


Grant Co., 158 U. S. 253, 15 SCt 827, | decree.—If 


BIACKE CURIS.) cltosm Luin lay ecanl Oey 
Diego v. Allison, 46 Cal. 162; McGar- 
rahan v. Maxwell, 28 Cal. 75; 
guello v. Greer, 26 Cal. 615; Kittridge 
v. Hebert, 9 La. Ann. 154; 
536. 

Variance between survey and 
the patent purports to 


San 65 S 128 (where a Spanish concession 


and the official survey and plat show 
the land granted to be within section 
thirty-nine, a person claiming there- 
under cannot successfully claim 
other property in an adjoining sec- 
tion, and in possession of another, 
without producing before the proper 


De Ar- 


Gibson y. 


39 L. ed. 971 [foll Colorado Fuel Co. 
v. Maxwell Land Grant Co., 22 Colo. 
71, 43 P 556]; Stoneroad v. Stone- 
road, 158°U. S. 240,,15 SCt 822, 39-L. 
ed. 966 [rev 4 N. M. 59, 12 P 736]; 
Carrere v. New Orleans, 162 La. 981, 
111 S393. 

[a] Rule applied.—Under the act 
of 1807, where the claim was uncer- 
tain, and confirmation was accom- 
panied with the condition that the 
Jand should be surveyed, such sur- 
vey was to be made by the United 
States officers, and the location was 
conclusive on the claim and not a 
question for the investigation of the 
judiciary. Magwire v. Tyler, 30 Mo. 
202, 25 Mo. 484 [aff 1 Black (U. S.) 
195, 17 L. ed. 137, and foll West v. 


convey the land described in the ap- 
proved survey, the claimant has no 
title except to the land therein de- 
scribed, although the decree of con- 
firmation comprises a greater area. 
Chipley v. Farris, 45 Cal. 527. 

{[b] Survey of town common.—An 
approved United States survey of the 
common confirmed to the inhabitants 
of the town under the act of 1812, if 
accepted by the town, was binding on 
it as to the extent of the common con- 
firmed, and its inhabitants were es- 
topped to claim as a part of the com- 
mon any land lying outside of such 
survey. Carondelet v. St. Louis, 29 
Mo. 527 [aff 1 Black (U. S.) 179, 17 
L. ed. 102]. 

92. Baldwin v. Stafford, 10 Mart. 


tribunals positive evidence or error 
on the part of the government sur- 
veyors). 

98. KFay v. Chambers, 4 La. Ann. 
481; Latiolais v. Richard, 6 Mart. N. 
S. (la.) 213. 

99. U. S. v. Maxwell Land Grant 
Comes Le medmao: 

1. Joyal v. Rippey, 19 Mo. 660. 

2. McGill v. Somers, 15 Mo. 80. 

[a] Rule applied.—The right must 
be determined as a question of law in 
favor of the superior title; but if 
the titles are of the same age and 
description, and neither is impeached 
by the evidence, the party in posses- 
sion cannot be disturbed. McGill v. 
Somers, 15 Mo. 80. 
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court;® nor was the validity of a survey affected by 
the interest in the grant of the deputy surveyor who 
where the survey had been subsequently 


made it, 
approved by the proper officials.4 


[§ 709] 8. Patent. The issuance of a patent was 
the last step in a proceeding for the confirmation of 
a land grant;> and as a general rule a patent from 
the United States was necessary to pass the com- 
plete legal title to a claimant under a grant from a 
former sovereignty which was not complete at the 
time of the cession to the United States of the ter- 
ritory in which the land lies,® although under some 
statutes a patent was not necessary. 
of a claimant to specific land was established, the 
patent should issue as a matter of course;® but as 
such issuance was an Official act the confirmee could - 


3. U. S. v. Vaca, 28 F. Cas. No. 
16,604, Hoffm. Dec. 22. 

4. Mott veUSmith; 16 Cal. 533: 

Ps EeTOL Sine Peralta, 99 Fed. 618 [aff 
102 Fed. 1006 (app dism 184 U. S. 669 
mem, 22 SCt 526 mem, 46 L. ed. 741 
naomi) ds Chipley v. Farris, 45 Cal. 
527 


fa] Patent cannot be issued until 
after final confirmation.—McGarra- 
han v. New Idria Min. Co., 49 Cal. 331. 

6. U. S.—wU.S. v. Pacheco, 22 How. 
225, 16 L. ed. 336; Bouldin v. Phelps, 
30 Fed. 547. 

Ala.—MecArthur v. Brue, 
563, 67 S 249; Mims v. Higgins, 39 
Ala. 9. 

Cal.—Anzar v. Miller, 90 Cal. 342, 
27 P 299 [foll Gardiner vy. Miller, 47 


190 Ala. 


Cal. 570]; Chipley v. Farris, 45 Cal. 
527. 

prs pando7 v. Ozenne, 13 La. Ann. 
61 


Mo.—Smith v. Madison, 67 Mo. 694; 
Le Beau v. Armitage, 47 Mo. 138. 

But compare Winn vy. Cole, 1 Miss. 
119 (holding that a Spanish order of 
survey, in Mississippi, confirmed by 
the United States, constituted a legal 
title, independent of the patent). 

[a] Segregation of Mexican grant 
of land is to be considered complete 
on the rendition of the final judgment 
of the courts on the question of its 
location, without the issue of a pat- 
at Mahony v. Van Winkle, 33 Cal. 
448. 

7 Snyder v. Sickles, 98 U. S. 203, 
25 L. ed. 97; Reilly v. Shipman, 266 
Fed. 852 [writ of error dism 254 U. 
S. 614 mem, 41 SCt 64 mem, 65 L. ed. 
439 mem]; Levy v. Gause, 112 La. 
789, 36 S 684; Jopling v. Chachere, 
107) La. p22, 62 5 243" Dean *v. Bitt- 
ner, 77 Mo. 101 [aff 7 Mo. A. 413, and 
foll Langlois v. Crawford, 59 Mo. 
456]; Fenwick v. Gill, 38 Mo. 510; 
Aubuchon v. Ames, 27 Mo. 89. 

fa] Rule applied.—(1) Where a 
grant was confirmed by act of con- 
gress and the land was surveyed in 
accordance with the statute and the 
survey was examined and approved 
by the surveyor-general, the title 
passed on confirmation of the survey 
and was not held in abeyance until 
the issue of the patent. Levy v. 
Gause, 112 La. 789, 36S 684, (2) 
Where the old board of commissions 
for the western district of the terri- 
tory of Orleans, under the act of 
congress of 1807, confirmed a claim to 
land based on occupancy and settle- 
ment, followed by confirmation by 
congress, it operated as effectually as 
a grant or quitclaim from the govy- 
ernment, and the ownership of the 
land was not held in abeyance until a 
atent issued. Jopling v. Chachere, 
07 ua. 522, 32 S 243. (3) Under the 
terms of the act of congress of April 
29, 1816, confirming certain land ti- 
tles in Louisiana and Missouri, the 
legal title passed to the confirmee 
without the aid of a patent. Aubuch- 
on v. Ames; 27 Mo. 89. (4) Where 
an act of congress confirming land 
grants authorized the commissioner 
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not be regarded as in default because of delay there- 
It was, however, the duty of the land officers 
to see that the grant had been properly confirmed 


or the survey become final,1° and they might with- 


was- void.?? 
grant.+3 


When the right 


Ses} +17 


to issue patents, the patents were 
not absolutely necessary for the pur- 
pose of showing title. Fenwick v. 
Gill, 38. Mo. 510: 

{b] To what cases statute appli- 
cable.—The act of congress of June 
6, 1874, entitled “An Act to obviate 
the necessity of issuing patents for 
certain private land claims in the 
State of Missouri, and for other pur- 
poses,” applied only to cases where 
the party interested was by law en- 
titled to a patent. Snyder v. Sickles, 


98 1. S: 203, 25 Led. 97. 
ee King v. Martin, 5 Mart. (La.) 
“fal Rule applied.—The passage 


of the act of congress of March 2, 
1805, eo instanti gave the settlers 
within its purview a title to their 
lands, and their right to a patent de- 
pended on no contingency, but it was 
to issue as a matter of course on their 
showing tthhemselves to be within the 


oe King v. Martin, 5 Mart. (La.) 
tes 
[b] Opposition to patent.—A bill 


in equity by certain heirs and in be- 
half of the other heirs of the orig- 
inal beneficiaries under a Mexican 
land grant to enjoin the commission- 
er of the general land office and the 
secretary of the interior from issuing 
a patent for the lands to a town, or, 
if.a patent has been issued for a de- 
eree declaring its invalidity, is de- 
murrable for want of proper parties, 
the town and its inhabitants being 


necessary parties to the bill. Maese 
vi Hermann 17 App. (D.C) “52 “Patt 
183 U.S, 572, 22 SCt 91, 46-b-ed. 335] 


(holding further that, where such 
town has not been incorporated, a 
sufficient number.of the proprietors 
claiming under the grant embracing 
the town as will fairly represent the 
common interests of all interested 
should be made parties deféndant). 
9. Shartzer vy. Love, 40 Cal. 98. 
10. Le Roy vy. Jamison, 15 EF. Cas. 
No. 8,271, 3 Sawy. 369. 
11. Mims v. Higgins, 39 Ala. 9. 
[a] Confirmation unfairly ob- 
tained.—The commissioner of the 
general land office might withhold a 
patent when satisfied that confirma- 
tion of a grant had been unfairly ob- 


tained from the commissioners, and 
might perhaps order a new survey 


when that for the basis of a patent 
varied from the boundaries in the 
original title. Boatner vy. Scott, 1 
Rob. (La.) 546. 

12. McGarrahan v. New Idria Min. 


poy 49° Cal. 833i. 
LOA Urls. vee GmmnIesson Iolerek mG 
SPO LOS ries ae weds 252 US 


5 Vv. 
Coyiliand, 1) Black’ (U.S:)339,)17 a. 


ed. 40. 

{a] Thus the government will not 
issue patents to both the original 
claimant and his vendee. U. S. v. 
Grimes, 2 Black (U. S.) 610, 17 L. ed. 


352. 

14. Reilly v. Shipman, 266 Fed. 
852 [writ of error dism 254 U. S. 614 
mem, 41 SCt 64 mem, 65 L. ed. 439 
mem]; Doe v. Greit, 8 Ala. 930; Unit- 


hold a patent where the statute did not appear to 
have been complied with. 
an appeal to the supreme court from the decree of 
the district court confirming the grant was pending 
Two patents “could not issue on one 
The patent must conform to the act or 
‘decree of confirmation!* and the survey.?° 

Effect of patent. 
of a conveyance by way of quitclaim,'® passing 'what- 
ever interest the United States possessed in the prem- 
but it was merely documentary evidence, 
eke the dignity of a record, of the existence of 


So a patent issued while 


The patent was in the nature 


ed Land Assoc. v. Knight, 85 Cal. 448, 
23 P) 267, 24° 2 818 Jirev: .onm soother 
grounds 142 U.S. 161, 12 SCt 258535 
L. ed. 974]. 

[a] Variance between act and pat- 
ent.— “Obviously the act of Congress 
must prevail here over the patent, if 
there be any difference between 
them.” Reilly v. Shipman, 266 Fed. 
852, 857 [writ of error dism 254 U. 
S. 614 mem, 41 SCt 64 mem, 65 L. ed. 
439 mem], 

{b] Excess.—If a patent issued 
under an act of congress describes 
the land by other metes and bounds 
than the act designates, it is void as to 
the excess which it professes to con- 
vey. Doe v. Greit, 8 Ala. 9301 

ibe Bb py eSe a Hancock, 30 Fed. 851 
bene Wee. iC ee ri) sct 264, 33 L. 
ed. 601] (holding that, in the absence 
of satisfactory proof of fraud in pro- 
curing the survey, or its approval, or 
the issue of the patent based upon 
it, where the decree of the board of 
land commissioners created by the 
act of congress of March 38, 1851, con- 
firming a Mexican grant, was for a 
tract of Jand with designated bound- 
aries, and not for a specific quantity, 
a patent based upon a survey follow- 
ing the boundaries of the decree was 
not void because it embraced a tract 
containing more than thirty thousand 
acres, or very nearly seven Mexican 
leagues, while the grant was for one 
square league and no more). Safford 
v. Albritton, 161 La. 773, 109 S 486. 

[a] Including lands covered by 
prior patent.—Where a patent issued 
on a survey of a grant was returned 
by the grantee to the commissioner 
of the general land office, who or- 
dered another survey, the patent is- 
sued on the last survey was not ren- 
dered invalid because it purported to 
convey lands covered by the prior 
patent as well as those not covered 
thereby. Adam v. Norris, 108 U. S. 
5915 26 Tusteds 583. 

{b] Gand included in two surveys. 
—A patent for lands under a con- 
firmed grant and final survey, show- 
ing on its face that it includes lands 
embraced in a previously approved 
final survey of another confirmed 
grant, is not void as to that portion 
of the lands included in both surveys. 
Yates v. Smith, 40 Cal. 662. 

[e] Discrepancy between survey 
and decree of confirmation.—If a de- 
eree of confirmation of a Mexican 
grant does not accord in its descrip- 
tion of the land with the approved 
survey, and the patent conveys the 
land as described in the survey, the 
claimant’s title is confined to the land 
as therein described, even if the de- 
cree of confirmation is inserted in the 
paeeDts Chipley v. Farris, 45 Cal 

16. Los Angeles Farming, etc., Co. 
Vv. Wos Angeles, 217 Uc S. 21 SOuS@E 
452, 54 L. ed. 736; Adam v. Norris, 
108 U.S. 591, 26 Li. ed.'583;" Louis’ v. 
Giroir, 40 La. Ann. 710, 4 S 878. 

17. McBee v. Stallworth, 219 Ala. 
494, 122 S 821; Leese v. Clark, 18 Cal. 
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the grantee’s title or of such equities respecting the 
claim as to justify its recognition and confirmation, 
and was not to be viewed exclusively as vesting title 


anew.1!8 


When patent took effect. A patent took effect 
when issued,'® and delivery was not essential to its 
taking effect as a conveyance,?° acceptance being pre- 
sumed in the absence of an express dissent where 
no personal obligation was imposed.?! But if a pat- 
ent was issued without the required survey the gran- 
tee was not precluded from objecting to it because 


he had made application for it.22 


lished the title of the patentee to the land as of the 
date of the original grant,?? but as the deed of the 
United States, such patent took effect only from the 
date of the commencement of the proceedings for 
The patent was to be considered as 
if made at the time when title vested by the con- 
firmation and survey, and, although the patentee died 
in the interim, yet the patent inured to the benefit of 
A state had no authority to 


confirmation.2+ 


his heirs or assigns.?° 


535 [appr Leese v. Clark, 20 Cal. 387]. 

[a] Title cannot be subsequently 
divested by the United States.—Cul- 
liver v. Garic, 11 La. 90. 

18. Langdeau vy. Hanes, 21 Wall. 
(U.-S.) 521, 22 L. ed. 606; Hardy v. 
Harbin, 11 F. Cas. No. 6,060, 4 Sawy. 
536;. Work v. Mason, 55 App. -(D. C.) 
349, 6 F. (2d) 474 [app dism 270 U. S. 
668 mem, 46 SCt 335 mem, 70 L. ed. 
790 mem]. See Japling v. Chachere, 
10% ta. 522, 3258" 243. 

[a] Thus, where a patent to land 
issued after judgment in a suit under 
the act of June 22, 1860, establishing 
the rights of one who claimed under 
a Spanish grant, failed to include 
a’ particular section covered by the 
judgment, the claimant’s title to such 
section was not affected. Work v. 
Mason, 55. App. (D. C.) 349, 6 F. (2d) 
474 [app dism 270 U. S. 668 mem, 46 
SCt 335 mem, 70 L. ed. 790 mem]. 

[b] Rule applied.—The patent is 
only evidence of the preéxisting title 
made perfect by the confirmation and 
survey. Waterman v. Smith, 13 Cal. 
873. 

19. Chipley v. Farris, 45 Cal. 527. 

207 Miller wv. Ellis, 5k. Cal. 73; 
Chipley v. Farris, 45 Cal. 527. 

21. Le Roy v. Jamison, 15 F. Cas. 
No. 8,271, 3 Sawy. 369. 

22. Le Roy v. Jamison, supra. 
And see State v. Palacios, (Tex. Civ. 
A.) 150 SW 229 (holding that, where 
a claimant under a grant of a Mexi- 
can state and those under whom he 
claimed had nothing to do with the 
granting of a patent by Texas, or the 
making of a survey by virtue of 
which a patent was issued, but it ap- 
peared that they claimed the land in- 
cluded in the patent as a part of a 
grant of the Mexican state and lived 
thereon, the correctness of the Texas 
patent was not acquiesced in). 

23. Teschemacher v. Thompson, 
Heee@aloit. (9 AmD 1502 °aMott ve 
Smith, 16 Cal. 533; Stark v. Barrett, 
IU5y LON ER Heya : 

[al Date of survey.—(1) Title un- 
der a Spanish grant, confirmed by the 
board of commissioners, dates from 
the date of the survey and segrega- 
tion (Act March 3, 1823; Act Febr. 8, 
1827). Sanchez v. Deering, 270 U.S. 
227, 46 SCt 214, 70 L. ed. 556 [aff 298 
Fed. 286 (aff 288 Fed. 412)]. (2) 
Thus the act of Febr. 8, 1827, confirm- 


ing title to a grant made by Spanish 


authority of land in Florida, of un- 
defined boundary, vests the title in 
the confirmee from the date when the 
land was surveyed in 1847. Sanchez 
v. Deering, 298 Fed. 286 [aff 270 U.S. 
227, 46 SCt 214, 70 L. ed. 556]. (3) 
Where a Spanish land grant was con- 
firmed by the act of May 23, 1828, and 
surveyed under the act of June 28, 
1848, and the survey approved by the 
surveyor-general, title passed to 
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Construction. 


A patent estab- 


heirs.®° 


claimants, so that defenses of laches 
and adverse possession were available 
against them, although the patent 
was not issued for many years, and 
the act of March 3, 1807 prohibited 
claimants exercising any proprietor- 
ship until their claim was recognized 
and confirmed. Del Pozo v. Wilson 
Cypress? €o., 269) UW. S282, 462SCtib7, 
70 L. ed..172 [aff 299 Fed. 261]. 


'b] Titles derived from Indians. 
—In ejectment involving title to 
lands in the “Forbes Purchase” 


granted by the Seminole Indians, and 
confirmed by the Spanish government 
to certain named parties, a patent 
from the United States government 
to C and R, issued in 1842 pursuant to 
certain decrees of confirmation of 
their claims to the land described, 
would establish title thereto in pat- 
entees at the date of the patent. 
aa v. Cochran, 79 Fla. 788, 85 S 


24. Beard v. Federy, 3 Wall. (U. 
S.) 478, 18 L. ed. 88; McDonald v. Mc- 
Coy l2zd Cal..55, b8—ke 421+) ‘Morriliiv. 
Chapman, 35 Cal. 85; Leese v. Clark, 
20 Cal. 387: -Touchard’ vo Crow, +20 
Cal. 150, 81 AmD 108; Leese v. Clark, 
18 Cal. 535; Teschemacher v. Thomp- 
son, 18 Cal. 11, 79 AmD 151; Moore 
v. Wilkinson, 13 Cal. 478; Mitchell v. 
Handfield, 33 Mo. 431 [foll Tyler v. 
Wells, 57 Mo. 472]. See Magwire v. 
Tyler, 40 Mo. 406 (a patent for lands 
issued by the United States on a 
claim confirmed by the commission- 
ers appointed for that purpose re- 
lated back to the date of the filing of 
the claim with the first board of com- 
missioners acting under the acts of 
1805 and 1807, but, if the claim was 
not so filed, the patent related back 
only to the judgment of confirma- 
tion); St. Louis Public Schools v. 
Walker, 40 Mo. 383 [aff 9 Wall. (U. 
S.) 282, 19 L. ed. 576] (a confirmation 
and survey of land under the act of 
congress of July 4, 1836 are equiva- 
lent to a patent, and, where the loca- 
tion and boundaries are defined, as 
between the government and the con- 
firmee, relate back to the filing of the 
claim with the first board of commis- 
sioners, as the inception of the title). 


25. Waterman v. Smith, 13 Cal. 
TiO 

26) “Millersv, Ellis, 51 %Cal. 73. 

27. Wright v. Seymour, 69 Cal. 


122, 10 P 323. : 

[a] Thus the several portions of 
the patent must be construed to- 
gether in ascertaining the boundaries 
of the land granted. More v. Massini, 
37 Cal. 432. i 

{b] Reservation of gold, silver, 
and quicksilver.—In an action to 
quiet title to plaintiff's granted lana, 
confirmed by court of private land 
elaims under the act of congress of 
March 3, 1891, in which defendants 
alleged claims to certain portions by 


Conclusiveness. 
collateral attack,?1 and individuals could resist the 
conclusiveness of the patent only by showing that 
it conflicted with prior rights vested in them.?? Pro- 
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provide by statute when patents issued by the United 
States for land granted under former sovereignties 
should take effect.?6 


Patents issued on the confirmation 


of land grants should be construed like other grants 
from the government,?? and a patent for lands grant- 
ed within the limits of a pueblo should have the same 
operation and effect as any other United States pat- 
ent regular upon its face, issued to confirm a claim 
under a Mexican grant.?8 
son and his “representatives” included representa- 
tives by contract as well as by operation of law, the 
question as to whom the patent should inure being 
left open for settlement by law.?® 
person’s representative, made many years after his 
death, is not a prima facie grant in favor of his 


A patent issued to a per- 
A, patent to a 


The patent was not subject to 


virtue of mining locations, the pat- 
ent to plaintiff issued under the act 
referred to and containing a provi- 
sion, provided for by the statute, re- 
serving gold, silver, and quicksilver, 
conveyed all mines and minerals ex- 
cept such gold, silver, and quicksilver 
mines; and only such gold, silver, 
and quicksilver mines were reserved 
as were known at time of confirma- 
tion of claim to contain minerals of 
such extent and value as to justify 
expenditure for the purpose of ex- 
tracting them. Gallagher v. Boquil- 
las Land, etc., Co., 28 Ariz. 560, 238 
P 395 (holding allegation insufficient 
to sustain claim of ownership). 

28. ILeese v. Clark, 18 Cal. 535. 

29. Hogan v. Page, 2 Wall. (U. 
S.) 605, 17 L. ed. 854; McDonald v. 
MeCoy,i) L2t Calg d, 4 ion bean eSee 
Morrison v. Jackson, 92 U. S. 654, 23 
Te, ed 7. . 

3C. Chaput v. Pickel, 250 Mo. 578, 
157 SW 613. 

31. U. S. v. Coronado Beach Co., 
250) Unis. 4725 41S Cts 78th Gon: wear 
736; Valentine v. Sloss, 103 Cal. 215, 
387 P 326, 328, 329, 410; De Guyer v. 
Banning, 91 Cal. 400, 27 P 761; Peo. 
v. San Francisco, 75 Cal. 388; 17 PB 
522; Chipley v. Farris, 45 Cal. 527; 
Hagar v. Lucas, 29 Cal. 309; Kimball 
v. Semple, 25 Cal. 440; Leese v. Clark, 
18 Cal. 535 [appr Leese v. Clark, 20 
Cal. 387]; Boggs v. Merced Min. Co., 
14 Cal. 279 [writ of error dism 3 Wall. 
(U. S.) 304, 18 L. ed. 245]; Moore vy. 
Wilkinson, 13 Cal. 478. 

[a] Fraud, whether charged to 
have existed in the procurement of 
the original grant, or in the proof of 
its execution, or in the making of the 
survey, is not ground for collateral 
attack of a patent. Boggs v. Merced 
Min. Co., 14 Cal. 279 [writ of error 
dism 3 Wall. (U. S.) 304, 18 L.° ed. 
245]; Moore v. Wilkinson, 13 Cal. 478. 

32. °° Moore v. Wilkinson, supra. 

[a] Gaches.—Where the evidence 
showed in a suit by patentees that 
complainants had knowledge, before 
the issuance of the patents, of al- 
leged fraudulent surveys, of the mu- 
tilation of the recorded map of the 
original survey, and of the abstrac- 
tion and concealment of title papers, 
alleged to ‘have been the work of con- 
spirators, and which resulted in de- 
priving them of portions of the orig- 
inal grant, it was held that, on re- 
ceipt of the patents, they were charged 
with notice of the incorrectness of 
the descriptions, and whether or not 
they had actual knowledge of the 
fraud, they knew facts which put 
them on inquiry, and that under all 
the evidence they were chargeable 
with laches, which defeated their 
right to recover. Peralta v. Califor- 
nia, 182 Fed. 755, 105 CCA 491 [app 
dism 235 U. S. 686 mem, 35 SCt 203 
mem, 59 L. ed. 425 mem]. 
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ceedings to vacate a patent might be instituted by 
the United States;?° but equity would not cancel a 
patent issued on confirmation of a land grant except 
on specific averments of mistake or fraud, support- 
ed by clear and satisfactory proof.*# 

[§ 710] 9. Evidence of Title. A certificate of con- 
firmation issued by the recorder is prima facie, but 
not conclusive, evidence of all the facts necessary 
to a confirmation and of the confirmation itself,?® 
and a final certificate of title issued by the register 
and receiver of the land office on confirmation of a 
claim by the commissioners has been held sufficient 
evidence of title as against one having no claim to 
Jand other than that of mere occupancy.®® A cer- 
tified copy of the opinion of the recorder, reeommend- 
ing a claim to congress for confirmation, is evidence 
that the claim is embraced within a statute confirm- 
ing all claims so recommended.?* <A plat of survey 
certified by the surveyor-general of the Spanish proy- 
ince of Louisiana, and afterward recognized by the 
United States commissioners and registered in the 
land office, is legal evidence of title.** Proof of in- 
habitation, cultivation, or possession was sufficient 


34. Us S.. v. 


Son oane Fearo, etc., CO.eVe.lU 0-5 
Cowl2A Ws Sh 325, 


LAG SUIS 1205 137 SCt194. 36 tu.sed. 948 
[aff 4 N. M. 405, 17 P 337]; Leese v. er 
a 
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Maxwell Land-Grant 
7 SCt 1015, 30 L. ed. 
949 [aff 26 Fed. 118]. 

Necessity of injury.—In a suit 


[§§ 709-712 


to establish a title to land by virtue of a confirma- 
tion under the act of 1812.°° A survey under one 
statute was admissible in evidence to show the de- 
scription of the same elaim confirmed under a prior 
statute.4° A survey certified in the handwriting 
of a deputy surveyor and recognized in a patent cer- 
tificate has been held admissible in evidenee, al- 
though not shown to have been made under a pre- 
vious order for a survey.*! A certificate made by 
the register of a land office of the proper district, 
within the appropriate sphere of his duties, to enable 
a claimant of a Spanish grant to receive a patent, is 
admissible evidence on proof of its genuineness.*? 
The tabular statement of the books of the recorder 
of land titles, showing the confirmation of a lot, its 
size, ete.f was admissible as evidence.t? Evidence 
taken in confirmation proceedings is not admissible 
in subsequent proceedings.** 

[§ 711] 10. Recording Title. It has been held 
that titles which were held under claims reported for 
confirmation by commissioners, whose report had 
been approved by congress, need not be recorded.*® 

[§ 712] 11. Effect of Confirmation; Title and 


confirmed by an act of the legislature 
and evidenced by a record constitut- 
ing an archive of the general land of- 
fice, brings claimant within Const. art 


Clark, (si Cal. 9535 -[appr Geese v: 
Clark, 20 Cal. 387]. 

[a] Junior grantees were remedi- 
less unless the government inter- 
ferred. Leese v. Clark, 18 Cal. 535. 

[b] Duty of United States to pro- 
ceed for cancellation of patent.— 
Where a patent issued pursuant to an 
old Mexican grant was made accord- 
ing to a survey which was fraudu- 
lently extended so as to include a 
town where the inhabitants held pos- 
session by the indefinite and unre- 
corded titles of dwellers in Mexican 
villages, the United States, in view 
of the stipulation to respect exist- 
ing rights eontained in the treaty of 
cession, was under obligation to set 
aside the patent, even though the 
same expressly recited that it was 
not to affect the claims of third per- 
sons, for the government owed at 
least a moral obligation not to bur- 
den the equitable rights of the villag- 
ers by an apparently adverse legal 
title. San Pedro, etc., Co. v. U. S., 146 
itSme te Orn AOS Ot | 94s Gao. eds vod: 
[aféta IN. Mi) 225, 17 P 337]. 

{ec] Dimitations.—(1) A suit to 
set aside on the ground of fraud a 
patent issued to one claiming land in 
California under a Mexican grant 
could not be maintained by the Unit- 
ed States after the lapse of nineteen 
years since the survey was made, fif- 
teen since the patent was issued, and 
thirty-six since the passage of the act 
of congress of March 8, 1851. Such 
a suit was at least a sequel to the 
compulsory litigation forced upon 
claimants by that act and part of the 
same suit, and, as the government 
consented to appear therein as an 
equal litigant, and impliedly waived 
all rights peculiar to it as a sover- 
ign, it could not subsequently as- 
sert rights which but for its sover- 
eignty “would be forever barred. U. 
S. v. Hancock, 30 Fed. 861. [afl 133). U. 
S. 193, 10 SCt 264, 33 L. ed. 601]. (2) 
A pill by the United States to have 
determined the rights of private per- 
sons in a certain island even if con- 
strued as a direct attack upon a pat- 
ent confirming a Mexican grant to the 
island was too late where it was not 
brought within the five years within 
which a suit to annul a patent must 
be brought under Act March 3, 1891 § 
8, since that act, although in terms 
applying only to suits to annul a pat- 
ent, has the effect of giving patent 
validity even against the United 
States. U.S. v. Coronado Beach Co., 
255 U. S. 472, 41 SCt 378, 65 L. ed. 736. 


to recover lands, based on an alleged 
conspiracy, resulting in the insertion 
of false and fraudulent descriptions 
in patents for a Spanish land grant, 
issued pursuant to judgments of the 
United States courts sustaining’ the 
grant, which judgments admittedly 
contained a correct description of its 
boundaries, acts of the conspirators 
prior to such judgments in secreting 
or destroying title papers and maps, 
which, as evidenced by the judg- 
ments, availed them nothing, do not 
afford ground for relief, and are 
available to complainants only as 
matter of inducement, in the way of 
setting forth the crucial charge of 
procuring the insertion of false de- 
scriptions in the patents. Peralta v. 
California, 182 Fed. 755, 105 CCA 491 
[app dism 235 U. S. 686 mem, 35 SCt 
203 mem, 59 L. ed. 425 mem]. 

{b] All attending circumstances 
of each case should be weighed in or- 
der that no wrong be done to the 
citizen, although the government be 
the suitor against him. U.S. v. San 
Jacinto Tin Co:, 23 Fed. 279,10 Sawy. 
639) [afhel25 Us Sw27se SmsCtrsp 0, 3d 
L. ed. 747]. 

[c] Fraud must be extrinsic and 
collateral to the matter determined, 
and not matter on which the decree 
was rendered. U. S. v. San Jacinto 
PinwiCot, ae Fed. 279, 10 Sawy. 639 
[aff 125 “OR . 2738, 8 SCt 850, 31 L. ed. 
747}. 

[d] Showing insufficient to war- 
rant cancellation see U. S. v. San Ja- 
cinto: Tin Co., 125 U.S. 273; 8 SCt' 850, 
31 L. ed. 747 [aff 23 Fed. 279, 10 Sawy. 
639]; U. S. v. Maxwell Land-Grant 
Coyelad, US) 38257 7. SCtmiOLa won Lr. 
ed. 949 [aff 26 Fed. 118]. 

35. Vasquez v. Ewing, 42 Mo. 247; 
Bompart v. Stumpff, 40 Mo. 446; Joyal 
v. Rippey, 19 Mo. 660; Soulard v. Al- 
len, 18 Mo. 590; McGill v. Somers, 15 
Mo. 80. 

36. Richardson v. Hobart, 1 Stew. 
(Ala.) 500, 18 AmD 70. 

fa] Archives of general land of- 
fice.—(1) Lands embraced in an an- 
cient Spanish grant, confirmed by the 
legislature and evidenced by a record, 
existing under legislative sanction as 
an archive in the general land office, 
are titled within Const. art 14 § 2, 
providing that land certificates shall 
be located only on vacant public do- 
mains and not on any titled lands, 
ete. Sullivan v. Solis, 52 Tex. Civ. A. 
464,114 SW 456. (2) Thus possession 
of a claimant, under a Spanish grant, 


14 § 2 forbidding location on lands as 
to which appropriation is evidenced 
by the occupation of the owner, with- 
out militating against the constitu- 
tional protection given by the same 
section from location of his land be- 
cause of its being titled or equitably 


owned under color of title. Sullivan 
v. Solis, supra. 
37. Roussin v. Parks, 8 Mo. 528. 


38. Litchw orth v. Bartells, 4 Mart. 
36 


39.. Mine iv. St. Louis Puble 
Schools, 30 Mo. 166. 

40. St. Louis v. Toney, 21 Mo. 243; 
Joyal v. Rippey, 19 Mo. 660. 

41. Doe v. Eslava, 11 Ala. 1028. 

[a] Recital in surveyor’s record 


preceding a statement of field notes 
in a resurvey of a porcion of an an- 
cient Spanish grant, to the effect that 
field notes of a resurvey of one and a 
fraction leagues or sitios of land sit- 
uated in a designated county made 
for the heirs and assigns of the per- 
son to whom the land had been orig- 
inally granted by the crown of Spain, 
etc., is admissible in evidence to indi- 
cate that at the time of the resurvey 
the land was recognized as the prop- 
erty of the heirs of the grantee from 
the erown.- Sullivan v. Solis, 52 Tex. 


Civ. A. 464, 114 SW 456. 
42. Doe v. Eslava, 11 Ala. 1028. 
43. Biehler v. Coonce, 9 Mo. 347. 


44. Cabanne v. Walker, 31 Mo. 274; 
Clark v. Hammerle, 27 Mo. 55. 

[a] Rule applied.—Evidence tak- 
en before the board of commissioners 
organized under the act of congress 
of July 9, 1882 cannot be admitted in 
evidence in another suit, in proof of 
the inhabitation, cultivation, or pos- 
session necessary to show a confirma- 
tion under the act of June 13, 1812. 
Cabanne v. Walker, 31 Mo. 274. 

{[b] Minutes of depositions of wit- 
nesses taken in confirmation pro- 
ceedings accompanying the record of 
the confirmation of the recorder of 
lands are not evidence of the facts 
stated in them except to prove such 
actS aS may be proved by hearsay. 
Clark v. Hammerle, 27 Mo. 55. 
neon Tear v. Williams, 2 La. Ann. 

fa] In the Philippines, under Act 
No. 2874 § 45 subs b, where an occu- 
pant who has no title from the goy- 
ernment seeks to obtain registration 
of public lands against the govern- 
ment’s opposition, the occupation 
must have commenced before July 26, 
1894, and have been continuous there- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Rights of Confirmee.*® The confirmation of a land the land included#’ and was conclusive*® as to the 


claim and the patent issued pursuant thereto, if a 
patent was required, gave claimant good title+? to 


after, at least until the date Act No. 
2874 (executed in 1919) became ef- 
fective, otherwise registration may 
not be permitted. Ongsiaco v. Mag- 
Silang, 50 Philippine 380. 

46. Title of grantee to minerals 
see Mines and Minerals § 118. 

47. Easton v. Salisbury, 21 How. 
(U._S.) 426, 16 L. ed. 181 [aff 23 Mo. 
100]; McBee vy. Stallworth, 219 Ala. 
494, 122 S 821; Morrough v. Moss, 5 
La. Ann. 601; Moreno v. Gaco, 26 
Philippine 469. 

{a] Thus a confirmation by an act 
of congress is a title on which claim- 
ant can maintain a petitory action. 
Morrough v. Moss, 5 La. Ann. 601. 

[b] Control of community grants. 
—(1) Under Code (1915). § 828, rela- 
tive to the election of trustees for the 
Cevilleta de la Joya land grant, it is 
the duty of the trustees to receive the 
vote of any voter who files an affi- 
davit that he is the owner of an in- 
terest in the land grant and that he is 
a qualified voter at such election, sup- 
ported by affidavits of two other 
qualified voters, and such trustees 
cannot refuse to count such votes so 
cast because in their judgment the 
voter is not qualified to vote. State 
v. Esquibel, 26 N. M. 283, 191 P 144. 
(2) The trustees have no power to ap- 
portion the vote according to the in- 
terest owned by the voter in the lands 
of the grant; but each owner of an 
undivided interest in the grant is en- 
titled to one vote, regardless of the 
extent of such interest. State v. Es- 
quibel, supra. (3) Although the city 
council of Socorro was held not au- 
thorized to convey away its streets, 
etc., it was authorized as trustee, un- 
der Terr. L. (1893) ec 77, to determine 
a claimant’s title to lands within 
grant to city, and whether lands so 
claimed had been dedicated, and 
whether city or claimant was éntitled 
to conveyance of legal title. Socorro 
v. Cook, 24 N. M. 202, 173 P 682. (4) 
Under L. (1878) c 37, creating the in- 
corporation of Mesilla, such incorpo- 
ration has no power of disposition 
over lands of the Mesilla grant not 
held in common. Williams v. Lusk, 
28 N. M. 146, 207 P 576. 

[c] Statute requiring proof of 
claims.—So far as Act Congr. May 
26, 1824 c 184, purported to require 
owners of lots in a village originally 
under French dominion, whose claims 
had been confirmed under Act Congr. 
June 13, 1812 c 99, to appear before 
the recorder of deeds and prove their 
claims, it was of no effect. St. Louis 
v. St. Louis Blast Furnace Co., 235 
Mo. 1, 138 SW 641 [foll St. Louis v. 
Whitman Agricultural Co.,.235 Mo. 
29, 138 SW 648]. 

48. Dean v. San Diego, 275 Fed. 
228 [aff 284 Fed. 970]; Dent v. Bing- 
ham, 8 Mo. 579. 

[a] Rule applied.—(1) The con- 
firmation of a claim of six thousand 
arpens of land will not entitle the 
confirmee to hold a larger quantity, 
as included by the metes and bounds 
fixed by a subsequent survey, espe- 
cially if such survey interferes with 
the claim of another person, which 
has been confirmed. Dent v. Bing- 
ham,’ 8 Mo. 579. (2) A city of Cali- 
fornia has no title to any lands as 
successor to a Mexican pueblo except 
such .as were included in its claim 
presented to, and confirmed by, the 
board of land commissioners appoint- 
ed under the act of March 8, 1851, 
nor outside the boundaries described 
jn the patent issued pursuant to such 
act. Dean v.’San Diego, 275 Fed. 228 
{aff 284 Fed. 970]. (3)-A patent ex- 
cluding from the land described the 
portion thereof covered by the waters 
of a bay determines the rights of the 
parties, although it was issued in 
pursuance of a decree confirming a 
Mexican grant which decree did not 
mention the exception. Los Angeles 
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v. San Pedro, ete., R. Co., 182 Cal. 652, 
189 P 449. ? 

[b] Boundaries of land included 
within particular confirmations see 
U. S. v. Maxwell Land-Grant Co., 26 
Fed. 118 [aff 121 U. S. 325, 7 SCt 1015, 
80 L. ed. 949]; Grisar v. McDowell, 
11 F. Cas. No. 5,832, 4 Sawy. 597 [aff 
CHWalls, Gis iS:)) 268i 8 ilceds S625 
Tripp v. Spring, 24 F. Cas. No: 14,- 
180, 5 Sawy. 209; Hallett v. Doe, 7 
Ala. 882; De Guyer v. Banning, 91 
Cal. 400, 27 P 761; United Land As- 
soc. v. Icnight, 85 Cal. 448, 23 P 267, 
24 Presse De Guyer v. Banning, 3 
Cal. Unrep. Cas. 321,°25 P 252; New 
Orleans vy. Casteres, 3 Mart. (la.) 
673; St. Louis v. Toney, 21 Mo. 243; 
Ott v. Soulard, 9° Mo. 581; Moss vy. 
Anderson, 7 Mo. 3387; Catron vy. 
Laughlin, 11 N. M. 604, 72 P 26. 

{[c] Primitive title controls.—The 
court and jury will look beyond the 
confirmation by commissioners or 
congress of a claim emanating from 
the former governments and look to 
the primitive title to ascertain the 
extent and boundaries of the claim. 
Slack v. Orillion, 11 La. 587, 30 AmD 
724 [foll Millaudon v. McDonough, 18 
La. 102). 

[d] Reference to plats.—Where 
plats on file:in the commissioners’ of- 
fice correspond substantially with the 
description of land in the certificate 
of confirmation, it will be presumed 
that the confirmation was made in 
reference to them. Beatty v. Michon, 
9 La. Ann. 102. 

[e] Basements.—Confirmation of 
title to land in a village bounded by 
a river, “leaving space for a tow,” 
and showing that a towpath was once 
maintained along the bank, does not 
show fee title in the village to the 
land covered by the path, so as to en- 
title it to accretion, the right to use 
it being a mere easement, which 
ceased when the use ended. St. Louis 
v. St. Louis Blast Furnace Co., 235 
Mo. 1, 138 SW 641; St. Louis v. Whit- 
man Agricultural Co., 235 Mo. 29, 138 
Sw 648. 

49. U. S. v. Coronado Beach Co., 
255 U. S. 472, 41 SCt 378, 65 L. ed. 
736; Higuera v. U. S., 5 Wall. (U. S.) 
827, 18 L. ed. 469; U.S. v. Halleck, 1 
Wall. (U. S.) 439, 17 L. ed. 664; Boyle 
v. Hinds, 3 F. Cas. No. 1,759, 2 Sawy. 
527; Yeast v. Pru, 292 Fed. 598; Moore 
v. Wilkinson, 13 Cal. 478. 

[a] Rule applied.—(1) The sur- 
vey and patent are conclusive in ac- 
tions of ejectment. Moore v. Wilkin- 
son, 13 Cal. 478. (2) The decree of 
confirmation and the patent are con- 
clusive as to the rights of all parties 
to the proceeding and their privies. 
Boyle v. Hinds, 3 F. Cas. No. 1,759, 2 
Sawy. 527. (3) An act of congress 
passed Dec. 22, 1858, confirming cer- 
tain Spanish and Mexican grants of 
lands in New Mexico respectively to 
towns named, was conclusive that 
the grants were to the towns as com- 
munities, and -not to the individuals 
on whose application the grants were 
made. ‘Yeast v. Pru, 292 Fed. 598 
(where there was a lapse of sixty 
years before individuals set up 
claims). (4) On confirmation by con- 
gress of a Mexican grant of lands in 
New Mexico to a town, title to the 
common lands not allotted in sever- 
alty to settlers, vested in the town, 
free from any trust for the heirs or 
assigns of the original petitioners for 
the grant. Bond y. Barela, 229 U. S. 
488, 33 SCt 809, 57 L. ed. 1292 [aff 16 
NM. 660,-120 P 707]; Yeast v. Pru, 
292 Fed. 598. 

{[b] Confirmation conclusive upon 
grantee and his assignees.—U. S. v. 
Covilland, 1 Black (U. 8.) 339, 17 L. 


. 40. 
ae Recitals of fact.—Both the 
officers of the government and_ the 


grantee, as well as those in privity 


existence, validity, and confirmation of the grant,°° 
the extent, location, and boundaries of the land,®4 


with him, are bound by the recital of 
facts contained in the patent for a 
Mexican grant. McGarrahan v. New 
Idria Min. Co., 49 Cal. 381. 

_(d] Confirmation in favor of as- 
Signee of a grant is evidence against 
the government, and although not 
binding on the original grantee, or 
those claiming under him, is prima 
facie evidence against the rest of the 


world. Thomas y. Turnley, 3 Rob. 
(La.) 206. 
[e] Evidence and presumptions.— 


(1) A deed from the commissioners 
of grant to individual claimants has 
been held admissible in evidence. 
Torreon Land Grant v. Garcia, 32 N. 
M. 124, 252. P 478. (2) Paper title, 
granted by grant commissioners to 
individuals, raises a presumption 
that the commissioners investigated 
and determined that land is not part 
of the common lands. Torreon Land 
Grant v. Garcia, supra. 

50. Adam v. Norris, 103 U. S. 591, 
26 L. ed. 583; U.S. v. Halleck, 1 Walv. 
(U. S.) 439, 17 L. ed. 664; Mora v. 
Nunez, 10 Fed. 634, 7 Sawy. 455; 
Hardy v. Harbin, 11 F. Cas. No. 6,060, 
4 Sawy. 536; Soto v. Kroder, 19 Cal. 
87; Teschemacher v. Thompson, 18 
Cal. 11, 79 AmD 151; Mott v. Smith, 
16 Cal. 533; Stark v. Barrett,: 15 Cal. 
361. See Sanders v. Whitesides, 10 
Cal. 88. 

[a] Competency to take grant.— 
The confirmation implied a finding 
that grantee was competent to take 
grant. Semple v. Hagar, 27 Cal. 163. 

{[b] Segregation of land.—The 
confirmation of a land grant segre- 
gated the land, when surveyed, from 
the public domain, invested the con- 
firmee with the legal title, and en- 
titled him to a patent as soon as the 
requisite survey had been made. Car- 
pentier v. Montgomery, 13 Wall. (U. 
S.) 480, 20 L. ed. 698. 

{[c] Patent imports due publica- 
tion of survey.—Cruz v. Martinez, 53 
Cal. 239. 

51. U.S. v. State Inv. Co., 264 U. 
S. 206, 44 SCt 289, 68 L. ed. 639 [aff 
285 Fed. 128]; U. S. v. Halleck, 1 
Wall. (U. S:) 4389, 17 L. ed. 664: U.S. 
v. Peralta, 99 Fed. 618 [aff 102 Fed. 
1006 mem (app dism 184 U.S. 669, 22 
SCt 526, 46 L. ed. 741)]; Mora v. 
Nunez, 10 Fed. 634, 7 Sawy. 455; Boyle 
v. Hinds, 3 F. Cas. No. 1,759, 2 Sawy. 
527; Steinback v. Perkins, 58 Cal. 86; 
Chipley v. Farris, 45 Cal. 527; Moore 
v. Wilkinson, 13 Cal. 478. 

[a] Rule applied.—(1) After the 
land department had issued patents 
in conformity to a decree of court 
confirming the grant, and to a sur- 
vey thereof approved and confirmed 
by the court, such court could not en- 
tertain a petition to compel the issu- 
ance of patents in accordance with a 
different survey. U.S. v. Peralto, 99 
Fed. 618 [aff 102 Fed. 1006 mem (app 
dism 184 U. S. 669, 22 SCt 526, 46 L. 
ed. 741)]. (2) Where a grant made 
in 1790 was recognized and confirmed 
by Act Febr. 5, 1853 (Sp. L. [1853] e 
6), to land described as commencing 
on the Rio Grande and up the Rio 
Grande from a designated point, and 
it appeared that the Rio Grande sub- 
sequently changed its course so as to 
leave the land on the Mexican side of 
the river, and the state made no other 
grant, and subsequently the interna- 
tional boundary commission ascer- 
tained the original position of the 
river, the boundary of the grant was 
the Rio Grande, wherever that proved 
to be. Reese v. Cobb, (Civ. A.) 1385 
SW 220 [rev on other grounds 105 
Tex. 399, 150 SW 887]. 

[b] Reference at close of decree 
to original title papers for a more 
particular description would not con- 
trol the description given, but the 
documents to which: reference was 
thus made could only be resorted to 
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and the right of the confirmee or patentee thereto,®? 
as against the United States®* and persons claiming 
under it®* by subsequent title,®> and all persons not 
claiming by superior titles such as would enable 
them to contest the action of the government respect- 


ing the property.>® 
Superior titles. 


in order to explain any ambiguity in 
the language of the descriptions giv- 
en. U.S. v. Halleck, 1 Wall. (U. S.) 
439, 17 L. ed. 664. 

[c] Apparent error in decree of 
confirmation arising out of the ob- 
security of the act of possession 
should not be allowed to control a 
clear and definite call for a line, as of 
a given course and direction. U. S. 
v. Enwright, 25 F. Cas. No. 15,054. 

[d] Decree may be read in connec- 
tion with patent to determine what 
lands were conveyed. Peo. v. San 
Francisco, 2 Cal. Unrep. Cas. 812, 15 
PUAN. 

[e] Estoppel.—(1) A person claim- 
ing unded a Mexican grant is not es- 
topped from obtaining possession of 
the land, after the requisite survey 
and confirmation yy the United States 
government, by his declaration be- 
fore the survey that it was not with- 
in the original grant, and was public 
land. Love v. Shartzer, 31 Cal. 487. 
See Carpentier v. Thirston, 24 Cal. 
268; Mahoney v. Van Winkle, 21 Cal. 
552. (2) So also where claimants of 
a Mexican grant had, prior to the is- 
suance of a patent to them, published 
a notice that they had become the 
owners of the grant, specifying its 
boundaries and warning off trespass- 
ers, they were not estopped from 
claiming, under their patent, land 
outside of those boundaries. Moore 
v. Wilkinson, 13 Cal. 478. (3) But 
the claimant is estopped to claim land 
not included in the survey on which 
the patent is based. Cassidy v. Carr, 


48 Cal. 339. 

52. Waterman v. Smith, 13 Cal. 
873. 

[a] As against stranger to the 


confirmation proceedings, the United 
States is not estopped to impeach a 
confirmed grant. Bouldin vy. Phelps, 
30 Fed. 547. 

53. Knight v. United Land Assoc., 
AOU Sueiole te SCULZOS, soll ed. 


974; Beard v. Federy, 3 Wall. (Un 8) 
478, 18 L. ed. 88; U.S. v. San Jacinto 
Tin SO. mes Fed. 279, 10 Sawy. 639 


faff 125 U.S. 273, 8 SCt 850, 31 L. ed. 
747]; Touchard v. Crow, 20 Cal. 150; 
Simm, 9 LOS: Teschemacher  v. 
Thompson, 18 Cal. Tie" 9 vam D W510 
Mott v. Smith, 16 Cal. 533; Stark v. 
Barrett, 15 Cal. BF Waterman v. 
Smith, 13 Cal. 373. 

54. Knight v. United Land Assoc., 
1A SUES. WON, 12) SCty 2585135 Lee ed: 
974; Beard v. Federy, 3 Wall. (U. 
S.) 478, 18 L. ed. 88; Moore v. Wilkin- 


son, 13 Cal. 478. See Norton v. Hyatt, 
8 Cal. 539. 
[a] Mistake of commissioner.— 


The patentee’s legal title is superior 
to a location made in consequence of 
a mistake of the commissioner of the 
general land office. Magee v. Cha- 


doin, 30 Tex. 644. 
55. U. S.—Glasgow v. Baker, 128 
Tse 60, eS Ct iba sess sus edulis 


Doolan v. Carr, 125 U. S. 618, 8 SCt 
1228, 31 L. ed. 844; Mills v. Stoddard, 


8 How. 845, 12: L. ‘ed. 1107; Bissell v. 
Penrose, 8 "How. By By 4 L. ed. 1095; 
Hayner v. Stanley, 13 Fed. 217, 8 


Sawy. 214; Tripp v. Spring, 24 F. Cas. 
No. 14, 180, 5 Sawy. 209. 
Ala.—Stewart v. Trenier, 49 Ala. 


92 
Cal.—Morrill v. Chapman, 35 


Cal. 
85; Touchard v. Crow, 20 Cal. 150, 
81 AmD 108; Leese v. Clark, 18 Cal. 
535; Teschemacher v. Thompson, 18 


Cal, 11,°79F AmD bisa Mott vee Smith, 
16 Cal. 533; Stark v: Barrett, 15 Cal. 


A confirmation and patent was 
merely a relinquishment of all claim on the part of 
the United States,°’ and hence was not conclusive 
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361; Moore y. Wilkinson, 13 Cal. 478; 
Carr v. Quigley, 2 Cal. Unrep. Cas. 
823, 16 P 9. 


La.—Louisville, ete., R. Co. v. Penn, 
137 La. 526, 68 S 859. 
Mo.—Le Beau v. Armitage, 56 Mo. 


191; Mitchell -v. Handfield, 33 Mo. 
431; Harrold vy. Simonds, 9 Mo. 326. 
[al Sale by United States before 


boundaries of confirmed claim ascer- 
tained.— Where the boundaries of a 
confirmed claim are vague and uncer- 
tain, and to be fixed by the surveying 
department, or the confirmation but 
recognizes a preéxisting right, and 
before a survey and location the gov- 
ernment selis land not necessarily 
within the tract confirmed, such sale 
will prevail. Lott v. Prudhomme, 3 
Rob. Cua.) .293;'-Slack v. Orillion, 11 
La. 587, 30 AmD 724; Lefebvre v. 
Comeau, 11 La. 321., See Carrere v. 
New Orleans, 162 La. 981, 111 S 393; 
Lafayette v. Blanc, 3 La. Ann. 59. 
56. Knight v. United Land Assoc., 
142 SU peSy 216 Ol2y SCE 258 oo kane: 


974: More v. Steinback, 127 U. S. 70, 
8) SCt- 1067-032) abr meds ole ye Miorasivn 
Nunez, 10 Fed. 634, 7 Sawy. 455; 


Trenier v. Stewart, 55 Ala. 458; Har- 
vey v. Barker, 126 Cal. 262, 58 P 692 
[aff 181 U. S. 481, 21 SCt 690, 45 L. 
ed. 963, and overr Byrne v. Alas, 74 
Cal. 628, 16 P 523]; Yount v. Howell, 


14 Cal. 465; Boggs v. Merced Min. 
Co., 14 Gal. 279; Waterman v. Smith, 
13 Cal. 373. See Lewis v. Goguette, 


3 Stew. & P. (Ala.) 184 (as to effect of 
certificate of confirmation). 

[a] Rule applied where grant was 
made before confirmation but with a 
reservation in favor of prior conflict- 


ing claims. Trenier v. Stewart, 55 
Ala. 458. 
[b] Recital in patent (1) binds 


persons showing no title, and is good 
evidence against them. MBoatner vy. 
Ventress, 8 Mart. N. S. (la.) 644, 20 
AmD 266. (2) Thus a recital in a 
patent from the United States, based 
on a decree of the court of private 
Jand claims confirming a Mexican 
Jand grant to the original grantees, 
“their heirs, Successors in interest, 
and assigns,” that two persons named 
therein had acquired an undivided in- 
terest in the land was sufficient to es- 
tablish a record title in the persons so 


named as against others holding 
merely by adverse possession. Her- 
rick v. Boquillas Land, etc., Co., 200 


U. $.96> 26°SCt 192,°50 L. ed. .388: [aft 
8) Atize825 85 OTL 924 16 i612 Sand 
foll Knight v. United Land Assoc., 
142) UseS ehel, 212 "SCt 258; 135. Tas ed: 
974]. (3) So mere trespassers on 
patented land,'although strangers to 
the proceedings of the former or pres- 
ent government, are conclusively 
bound by the recitals of the patent. 
Stark v. Barrett, 15 Cal. 361. 

57. Los Angeles Farming, etc., Co. 
v. Los Angeles, 217 U. S. 217, 30 SCt 
452, 54 L. ed. 736; Kittridge v. Hebert, 
9 Ta. Ann. 154; Broussard v. Gon. 
soulin, 12 Rob. "(La.) 1; Murdock v. 
Gurley, 5 Rob. (lLa.) 467; De la Hous- 
saye v. Saunders, 4 La. 4438; Barry v. 
Gamble, 8 Mo. 88; Albuquerque First 
Nat. Bank v. Tome, 23 N. M. 255, 167 
P 733. See Langdeau v. Hanes, 21 
Wall. (U. S.) 521,:22 L. ed. 606 (a 
legislative confirmation of a claim to 
land is a recognition of the validity 
of such claim, and operates as effect- 
ually as a grant or quitclaim from 
the government); Langlois v. Craw- 
ford, 59 Mo. 456. 


) (§ 712 


as against third persons holding or claiming to hold 
superior titles.°§ 
which was inchoate at the time of the cession did 
not give the confirmee title as against persons hold- 
ing under grants from the United States antedating 
the confirmation.°® 
confirmed had a title superior to that of one having 
an inchoate or incomplete and unconfirmed claim 
to the land,®° but a confirmation by the United States 


So the confirmation of a elaim 


A claimant whose claim had been 


58. U. S.—Jones v. St. Louis Land, 
ete, Co., 232 U. S..355, 34 SCt 419, 58 
L. ed. 636 [rev 16 N. M. 754, 120 P 898]. 

Cal.—Ohm v. San Francisco, 92 Cal. 
437, 28 P 580; Hale v. Akers, 69 Cal. 
160, 10 P 385; Moore vy. Wilkinson,’ 
13 Cal. 478; Waterman v. Smith, 13 
Cali aiis: 

La.—Rachal v. Irwin, 8 Mart. N. S. 


331; Sanchez vy. Gonzales, 11 Mart. 
ae Carmichael v. Brisler, 8 Mart. 
‘hes 


Miss.—Montgomery v. Doe, 13 Sm. 
& M. 161; Winn v. Cole, 1 Miss. 119. 

N. M.—Albuquerque First Nat. 
pea vy... Tome; 23. N. M. 255, 167 P 

[a] Statute construed.—Act Congr. 
March 38, 1851 § 15, providing that 
patents issued under such act should 
not affect the interest of third per- 
sons, applied only to those who held ~ 
superior titles such as would enable 
them to resist successfully any ac- 
tion of the government disposing of 
the property and not to all persons 
other than the United States and 
claimants. Beard v. Federy, 3 Wall. 
(U. S.)- 478, 18 L. ed. 88; Peo. v. San 
Francisco, 75 Cal. 388, 17 P 522; Mil- 
ler v. Dale, 44 Cal. 562; De Arguello 
v. Greer, 26 Cal. 615; Leese v. Clark, 
18 Cal. 535, 20 Cal. 387; Teschemacher 
v... Thompson; 118».-Cal.. 11,079 2 Amib 
151; Yount v. Howell, 14 Cal. 465; 
Boggs v. Merced Min. Co., 14 Cal. 279. 

59. Ham v. Missouri, 18 How. (U. 
S.) 126, 15 L. ed. 334; Delauriere v. 
Emison, 15 How. (U. S.) 525, 14 L. ed. 
800 [aff 14 Mo. 37]; Menard v. Mas- 
sey, 3) How. (UR) S37 29385) 120 Ia sed: 
1085; Mezes v. Greer, 17 F. Cas. No. 
9,520, McAllister, 401 [aff .24 How. 
268, 16 L. ed. 661]; Hebert v. Woods, 
12 La, Ann. 211; Fahey v. Anderson, 
6 La. Ann. 681; State v. Ham, 19 Mo. 
592; Barry v. Gamble, 8 Mo. 88. 

[a] Reservation for school use.— 
The act of congress of 1812, reserv- 
ing vacant lands for schools, did not 
pass the legal title, and where a claim 
to such lands under a grant of a for- 
mer sovereignty was confirmed the 
fee passed to the confirmee, and the 
reservation for the use of schools no 
longer applied to the property. Ham- 


mond y. St. Louis Public Schools, 8 
Mo. 65. 

60. U. S.—Singleton v. Touchard, 
1 Black 342, 17 L. ed. 50. Boe Robin- 
son v. Minor, 10 How. 62 13 L. ed. 
568. 

Ala.—Hall v. Doe, 19 Ala. 378. 

Cal.—Rico v. Spence, 21 Cal. 504; 


Estrada v. Murphy, 19 Cal. 248. 
La.—Tucker y. Burris, 13 La, Ann. 


614. 

i stymar ak ie v. Chouteau, 19 Mo 
fal Knowledge of adverse claim 

raises no equity.—Where plaintiff 


and defendant claimed the same tract 
under separate Mexican grants, and 
defendant, knowing plaintiff’s claim, 
obtained confirmation of his own 
claim and a patent, no equity arose in 
plaintiff against defendant, who was 
not by his knowledge of plaintiff's 
claim affected with notice of any 
equitable rights of plaintiff. Rico v. 
Spence, 21 Cal. 504. 

{b] Confirmed claim, not surveyed 
and located, and with boundaries 
vague and uncertain, cannot interfere 
with other valid claims having a lo- 
cation, although such claims have not 
yet been confirmed and _ patented. 
oe v. Orillon, 11 La. 587, 30 AmD 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of an incomplete title cannot avail as against a com- 
plete title under the former sovereignty. Where 
two persons claim the same land under confirmations 
of grants of former sovereignties and patents issued 
pursuant thereto, and one or both of the grants 
was complete at the time of the cession, the earlier 
confirmation or patent is not conelusive, but the 
court must look to the original source of title and to 
the character of the title as it existed under the for- 
mer government ;** but as between claimants of in- 
choate rights, which were of imperfect obligation 
on the United States at the time of the cession and 
have since been confirmed, the elder confirmee has 
the better title without reference to the date of the 
origin of the respective claims.** Where, however, 
two inchoate claims are confirmed by the same act 
of congress, or the confirmations otherwise balance 
each other, the better title under the former sov- 
ereignty will prevail,®4 although it has been held 
that a confirmation by act of congress and a patent 
constitutes a better legal title than a confirmation 
by the same act of congress without a patent.®> If 
the claim of a pueblo to a tract of land in California 
under the laws of Mexico was confirmed, and the de- 
cree excepted from the confirmation such parcels of 
land within the limits of the pueblo as had, by grants 
from lawful authority, vested in and been con- 
firmed to parties claiming thereunder, and such par- 
cels as should thereafter, in proceedings then pend- 
ing, be confirmed to such parties, the confirmation of 
such excepted parcels gave to the confirmees a title 
against claimants under the pueblo confirmation.*®® 

Certain quantity within larger exterior limits, 
The confirmee of a Mexican grant, who has been de- 
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creed to be entitled to a certain amount within larger 
exterior limits, has, until official segregation is made, 
a right to the possession of the whole tract embraced 
within the exterior limits, and may maintain eject- 
ment against persons in possession of any part of 
it;°* but where such confirmee selects a location and 
quantity, uses, leases, sells, or mortgages it, and dis- 
claims title to the remainder, the selection is obliga- 
tory on him, until the government overrules his selec- 
tion and assigns him land elsewhere within the desig- 
nated tract.°* Where two persons have been grant- 
ed a certain quantity of land within the exterior 
limits including the same land, the issuance of a pat- 
ent to one grantee gives the other no ground of com- 
plaint, where there still remains sufficient land with- 
in his exterior limits to satisfy his grant.®® 

Source of title. When an incomplete grant from a 
former sovereignty is perfected either by act of 
congress or by patent, the United States, and not 
the previous government, must be regarded as the 
source of title.7° On the other land, where a valid 
Spanish grant has been confirmed by the United 
States commissioners and the confirmation approved 
by congress, the title is derived from the Spanish 
sovernment and is not an independent title derived 
from the United States.7! 

Equitable rights. While the confirmation and the 
issuance of the patent fixed the legal title in the 
grantee,’* they did not cut off the equitable rights 
of third persons in the land;** but on the other 
hand the confirmation might be made to inure to the 
benefit of the persons equitably entitled to the 
land,** and after a confirmation and the issuance of 
a patent to the grantees, his assignees might enforce 


the act of confirmation must prevail, 


61. White v. Wells, 5 Mart. (La.) ;be applied. Montgomery v. Doe, 21 
652: Nevitt v. Beaumont, 7 Miss. 237; | Miss. 161. 
Stark v. Mather, 1 Miss. 181, 12 AmD 64. Hallet v. Eslava, 3 Stew. & P. 


553. See Seale v. Ford, 29 Cal. 104. 

Adana wv. Norris. 103 U., S)"591, 
26 L. ed. 583; Henshaw v. Bissell, 
TI eWalle 255, 21 We. ed. 835 [aft 3 oH; 
Cas Nowl,.447%, 1 Sawy. oopis Llalerv, 
Akers, 969 Cal. 160, 10, P 385. —Sée 
Harrison v. Ulrichs, 39 Fed. 654 [app 
dism 140 U. S. 701 mem, 11 SCt 1029 
mem, 35 L. ed. 605 mem]. 

Title and rights of grantees under 
former sovereignty see supra § 696. 

63. Dent v. Emmeger, 14 Wall. (U. 
S.) 308, 20 LL. ed. 838; Doe v. Greit, 
8 Ala. 930; Hallet v. Eslava, 3 Stew. 
& P. (Ala.) 105; Carrere v. New Or- 
Jeans, 162 La. 981, 111 S 393; New 
Orleans v. Union Lumber Co., 145 La. 
476, 82 S 588; Moore v. Pontalba, 13 
La. 571; Charleville v. Chouteau, 18 
Mo. 492; Swartz v. Page, 13 Mo. 603; 
Chouteau v. Eckert, 7 Mo. 16 [aff 2 
How. (U. §.)) 344, 11 LL. ed. 293]; 
Mackay v. Dillon, 7 Mo. 7 [rev on 
other grounds 4 How. (U. S.) 421, bl 
L. ed. 1038]. See Schultz v. Lindell, 
40 Mo. 330; Le Beau v. Gaven, 37 Mo. 
556; Hogan v. Page, 32 Mo. 68. But 
compare Hall v. Doe, 19 Ala. 378; 
Delahoussaye v. Saunders, 4 La. 443; 
Sterling v. Drew, 5 Mart. N. S. (La.) 
203. ; : 

[a] Confirmation of void grants.— 
Where plaintiff in ejectment claimed 
under a British grant from the gov- 
ernor of West Florida in 1772, and 
defendant under a grant from_ the 
Spanish government in 1795, and al- 
though both grants were void, both 
were submitted to the commissioners 
appointed under the act of congress 
to carry into effect the cession made 
by Georgia, and both confirmed by 
that commission, this confirmation 
did not relate back to the dates of 
their respective patents, so as to cut 
out the younger patent, but each 
patent took effect from the date of the 
articles of cession, and the rule that 
where parties are in equal right the 
condition of defendant is best, must 


(Ala.) 105; Broussard v. Gonsoulin, 
t2 Rob: Gua, is* Baker’ vy. Thomas, 4 
La. 414; Gonsoulin vy. Brashear, 5 
Mart.» N=) S:% (Gua) 332 

65. Maguire v. Vice, 20 Mo. 429. 

{aj Claim under individual grant 
was superior to a claim under a com- 
munity grant, confirmation of both 
being affected by the same statute. 
Anton Chico Land Grant v. Brown, 
33 N. M. 398, 269 P 51 [certiorari den 
278 U. S. 640 mem, 49 SCt 34 mem, 73 
L. ed. 555 mem] (where the claim 
under the individual grant was sub- 
mitted prior to submission of the 
claim under the community grant). 

Aan Umbarger v. Chaboya, 49 Cal. 
525. 

[a] Conveyance of pueblo lands.— 
The California legislature could en- 
act the act of April 2, 1866, ratify- 
ing conveyances made by the corpo- 
rate authorities of the city of Monter- 
ey of pueblo lands confirmed to that 
city by the United States and after- 
ward patented to it, its successors, 
and assigns. Monterey v. Jacks, 203 
US. 360).27 SCt 67, 51 Ly ed 220 [aft 
139 Cal. 542, 73 P 436]. 

67. Mott v. De Reyes, 45 Cal. 379; 
Mahoney v. Van Winkle, 21 Cal. 552. 

[a] Rule applied although such 
persons claimed to be preémptors un- 
der the United States laws. Carpen- 
tier Va ‘Thirston;, 24° Cal. ©2638 5> Ma- 
honey v. Van Winkle, 21 Cal. 552. 

68. Mahoney v. Van Winkle, supra. 

[a] Who may question selection.— 
None but the government can ques- 
tion the grantee’s selection and lo- 
cation. Mahoney v. Van Winkle, 21 

552. ; 

69. Waterman v. Smith, 13 Cal. 

Hall v. Doe, 19 Ala. 378. 

fa] Where there is a conflict be- 
tween the certificate of confirmation 
by the United States of an inchoate 
Spanish grant and the orders of sur- 
vey offered as evidence of the grant, 


and determine the nature and extent 
of the rights of the original claim- 


aa Fluker v. Doughty, 15 La. Ann. 
Ws 
[b] In Texas it was held that 


where the legislature confirmed the 
equitable title of a colonist or set- 
tler, the confirmation related back to 
the inception of the equitable title, 
notwithstanding the act of confirma- 
tion might save the rights of the third 
persons. Howard v. Perry, 7 Tex. 259. 

71. Commodores Point Terminal 
Co. v. Hudnall, 3 F. (2d) 841. 

72 Carpentier v. Montgomery, 13 
Wall. (U. S.) 480, 20 L. ed. 698; Boul- 
din v. Phelps, 30 Fed. 547; Hayner v. 
Stanley, 13 Fed. 217, 8 Sawy. 214; 
De Castro v. Fellom, 135 Cal. 225, 67 P 


142; Los Angeles v. Pomeroy, 125 
Cal. 420, 58 P 69; Sherman v. McCar- 
thy, 57 Cal. 507; De Armas v. New 


Orleans, 5 La. 132 (holding that the 
patent vested the grantee with all 
the title of the United States and the 
former government). 

[a] Rule applied although the pat- 
ent recited that the patentee was the 
administrator of the original grantee. 
Sherman v. McCarthy, 57 Cal. 507. 

73. Carpentier v. Montgomery, 13 
Wall. (U. S.) 480, 20 L. ed. 698; Stark 
v. Mather, 1 Miss. 181, 12 AmD 558. 

74. Landes v. Brant, 10 How. (U. 
S.) 348, 138 L. ed. 449; Santa Clara 
Min. Assoc. y. Quicksilver Min. Co., © 
dij Meds, 651,06 AS aW Yan OOO UMS Smnv A 
Hare, 26 F. Cas. No. 15,3038, 4 Sawy. 
653; Schmitt v. Giovanari, 43 Cal. 617; 
Salmon v. Symonds, 30 Cal. 301; Stark 
v. Mather, 1 Miss. 181, 12 AmD 553. 
See De Castro v. Feltom, 135 Cal. 225, 
67 P 142 (recognizing rule, but hold- 
ing that in the case at bar the pat- 
entee held free of any trust). 

[a] Persons to whose benefit par- 
ticular confirmations inured see Tren- 
outh v. San Francisco, 100 U. S. 251, 
25 L. ed. 626; Connoyer v. Schaeffer, 
22 Wall GU.) S:)s 2545 22 ae edieissa. 
Bouldin v. Phelps, 30 Fed. 547; Hardy 
Viudiarbin, oleh Cass NO.16,009 ne 
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their rights in the ordinary tribunals.*5 

Confirmation of grants of sold land. Under some 
statutes where a claim was confirmed but the gov- 
ernment had already sold the land or a part thereof, 
or the land could nat be located, the claimant was en- 
titled to an equal extent of other public lands.*® 
Where 2 colonist lost title to part of his grant, by a 
suit, because that part was outside the limits of the 
colony, and by subsequent aets of the legislature his 
grant was validated except as to the adverse rights 
of third persons theretofore acquired, and a eertifi- 
eate for other land was granted him in compensation 
for the land lost by said suit, the acceptance of such 
certificate did not forfeit his title to that part of the 
original grant which had been validated.** 

[§ 713] 12. Statutory Rights of Unsuccessful 
The act of 1866 in reference to land ti- 
tles in California’® gave to bona fide purchasers for 
of lands from Mexican grantees®® or their 
assigns, where the grants were subsequently reject- 
ed,®? or the lands purchased were excluded from the 
final survey of the grant,®? the right to purchase such 
lands from the United States at the minimum price 


Claimants. 


value‘? 


Sawy. 194 [aff 154 U. S. 598, 14 SCt 
1172, 22 L. ed. 378]; Chastang v. 
Armstrong, 20 Ala. 609; Baker v. 
Chastang, 18 Ala. 417; McManus v. 
O’Sullivan, 48 Cal. 7; Schmitt v. Gio- 


vanari, 48 Cal. 617; O’Connell v. 
Dougherty, 32 Cal. 458; Leese v. 
Clark, 18 Cal. 535; Jewell v. Porche, 


2 La. Ann. 148; Noulen v. Perkins, 3 
Rob. .(lia.) 233; O’Brien v. Smith, 16 
La. 94; Sacket v. Hooper, 3 La. 104; 
Connoyer v. Washington University, 
36 Mo. 481; Leitensdorfer v. Goebel, 
31 Mo. 474; Papin v. Massey, 27 Mo. 
445; Mercier v. Letcher, 22 Mo. 66; 
Hogan v. Page, 22 Mo. 55; Charleville 
v. Chouteau, 18 Mo. 492; Boone v. 
Moore, 14 Mo. 420; Landes v. Perkins, 
12 Mo. 238. 

[b] Enforcement of equitable 
rights.—Equitable interests must be 
enforced by a proceeding in equity 
and not by an action of SISCHE AR. 


Carpentier v. Montgomery, 13 Wall. 
(U. S.) 480, 20 L. ed. 698. ; 
[e] Accrual of right.—The right 


to relief in equity accrues when the 
patent issues. Hayner v. Stanley, 
13 Fed. 217,,8 Sawy. 214. 


75. U. S. v. Cov illand, 1 Black (U. 
So) Sooke. uy, 6d...4:0. 
76. S. v. De Morant, 123 U. S. 


CSUR it) SCt 189, 31 L. ed. 171; Les 
Bois v. Bramell, 4 How. (U. Ss.) 449, 
11 L. ed. 1051; Soulard v. U. S., 10 
Pet. (U. 5S.) 100, SUE ed ood. 

[a] Lands donated to settlers 
thereon were “sold” within the mean- 
ing of the act of congress of June 22, 
1860.. U. S. v. Watkins, 97 U. S. 219, 
24Peyed., 952. 

[b] bands sold by former sover- 
eignty.—Where the French govern- 
ment of Louisiana made a complete 
and valid grant to certain lands there- 
in, and the succeeding Spanish gov- 
ernment made grants of land within 
the limits of this grant, both being 
prior to the cession of Louisiana to 
the United States, and the Spanish 
grants were confirmed by the United 
States, the French grantees were not 
entitled to indemnity for the land so 
diverted from them, for the liability 
of the United States to indemnify 
them extended only to the case of 
lands sold by itself. ppoomensy wa Us 
Sos HeCas. Nowi,6 

77, Griffith v. Some 77 Tex. 630, 

220 .¢c 219 § 7. 


14 SW 230. 
y ¢: Ses &: a OP) oe oe 
79. Beley v. Naphtaly, 169 U. S. 
353, 18 SCt 354, 42 L. ed. 775 [aff 73 
Fed. 120, 19,CCA 392]. 
[a] Purchase after rejection of 
claim and pending appeal therefrom. 
—The fact that a purchase was made 
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from the Mexican grantees after the 
claim had been rejected by the board 
of Jand commissioners and by the dis- 
trict court, and while it was pending 
on appeal in the supreme court, did 
not, as matter of law, prevent the 
purchaser from being a bona fide pur- 
chaser within the meaning of the 
statute. Beley v. Naphtaly, 169 U. S. 
8538, 18 SCt 354, 42 L. ed. 775 [aff 73 
Fed. 120, 19 CCA 392]. 

[b] Constructive notice of pur- 
chaser.—The fact that a Mewxican 
grant fixed a definite base line, and 
that the grant was only a quarter 
of a league wide, did not affect the 
grantee with notice that aH lands ly- 
ing more than that distance from the 
base line did not belong to the grant, 
so as to deprive him of the right to 


purchase such lands. Watriss v. 
Reed, 99 Cal. 134, 38 P 775. 

80. Beley v. Naphtaly, 169 U.S. 
353, 18 SCt.. 354, 42 Led. 175 [aff 
73 Fed. 120, 19 CCA 392]. 

[a] No formal grant.—The statute 


was not limited to lands of which 
there was an actual grant by the 
Mexican authorities, but included 
lands supposed to have been granted, 
although it turned out that no formal 
grant was ever made. Beley v. Naph- 
taly, 169 U..S.. 358, 18 SCt $64, 42 2h. 
ed. 775 [aff 73 Fed. 120, 19 CCA 392]. 

81. Beley v. Naphtaly, supra. 

[a] Failure to present for confir- 
mation.—A claimant who never pre- 
sented his grant for confirmation, and 
who is not in privity with any party 
who did present the grant, is not 
within the statute. Dodge v. Perez, 
7 F. Cas. No. 3,953, 2 Sawy. 645. 

82. Beley v. Naphtaly, 169 U. S. 
353, 18 SCt 354, 42 L. ed. 775 [aff 73 
Fed. 120, 19 CCA 392], 

[a] Lands no portion of grant.— 
The fact that the land in question 
was never a portion of the grant did 
not affect the right to purchase the 
Same under the statute. Watriss v. 
Reed, 99 Cal. 134, 33 P 775. 

[b] Grant of specific quantity 
within larger tract.—The statute ap- 
plied to lands included within the ex- 
terior boundaries of a Mexican grant 
for a specific quantity within a larger 
tract described by outside boundaries, 
commonly known as a “float’; the 
land so purchased having fallen out- 
side the tract as the specific quantity 


was afterward officially located and 
surveyed. Hays v. Steiger, 76 Cal. 
555, 18 P 670. 

83. Beley v. Naphtaly, 169 U. S. 
353, 18 SCt 354, 42 L. ed. 775 [aft 73 
Fed. 120, 19 CCA 392]. 

fa] The object of the statute was 


that of the United States existed.®® 
purchase did not, however, extend to land contain- 
ing mines of gold, silver, copper, or cinnabar,*® and 
the statute contained other exceptions. 
ferred right of purchase was assignable so as to 
transfer all the purchaser’s rights, although the as- 
signee took with notice of the final rejection of the 
original claim.§? 
ment with reference to the existence of the facts enti- 
tling a person to the benefit of this statute was con- 
elusive and not open to review by the courts,** but 
the courts could review an erroneous application of 
the law to the undisputed facts.®® 

Special statutes. 
privileges had been extended by special statutes to 
purchasers under particular grants.°° The act of 1832 
in reference to land elaims in Missouri®? gave to hold- 
ers under rejected land claims who were actual set- 
tlers and housekeepers on the land®? or claimants 
who waived their grants before a decision thereon** 


This right of 


This pre- 


The decision of the land depart- 


Prior to the act of 1866, similar 


to withdraw such lands from the gen- 
eral operation of the preémption laws 
and to give to the purchaser, to the 
exclusion of all other claimants, the 
right to obtain the title. Hosmer vy. 
Wallace, 97 U. S, 575, 24. L. ed. 1130. 

84 Beley v. Naphtaly, 169 U. S. 
353, 18 SCt 354, 42 L. ed. 775 [aff 73 
Fed. 120, 19 CCA 392]. 

fa] Inclosure was not necessary 
in order to constitute actual posses- 
sion under the statute. Watriss v. 
Reed>.99 Cal wissy SIs weTe 

85. Beley v. Naphtaly, 169 U. S. 
353, 18 SCt 354, 42 L. ed. 775 [aff 73 
Fed. 120, 19 CCA 392]. 

[a] Thus a person who settled on 
land within the exterior limits of a 
Mexican grant, a portion of which 
Was occupied by a bona fide purchaser 
for value from the Mexican grantee, 
did not, if, upon the final survey of 
the grant, the land was excluded from 
the grant, become a bona fide pre- 
emptor, as against the purchaser 
from the Mexican grantee, but such 
purchaser was entitled to enter the 
land of which he was in possession 
at the minimum price. Rutledge v. 
Murphy, bi Cal... 388. 

86. Cox v. U. S., 9 Wall. (U. S.) 298, 
19 L. ed. 579 (the person claiming the 
right to purchase must show that 
the land contained no such mines). 

87.- Beley v. Naphtaly, 169 U. S: 
358, 18 SCt.354, 42 L. ed. 775 [aff 73 
Fed. 120, 19 CCA 392]. 

88 Beley v. Naphtaly supra; 
Cox, v: U.. S., 9 Wall. (Uv. S.) 298; 195%. 
ed. 579; W ‘ormouth Vv. Gardner, 112 
Cal. 506, 44 P S806. 

89. Wormouth vy. Gardner, supra. 

so. [a] Act Congr. Maxch 3, 1863 
see Sheehy v. True, 45 Cal. 236; Dur- 
fee v. Plaisted, 38 Cal. 80; Hutton v. 
Frisbie, 37 Cal. 473; Page v. Fowler, 
28 Cal. 605; Page v. Hobbs, 27 Cal. 

; Hastings v. McGoogin, 27 Cal. 


[bob] Act Congr. Jan. 27, 1851 see 
Copley v. Dinkgrave, 27 La. Ann. 601. 
Si. .4 U. Sa Stat Dea S6TAS5 3 

$2. O’Brien v. Perry, 1 Blaek (U. 


S.) 132, 17 L. ed. 114 [aff-28"Mo. 500] | 


(holding claimant.to have been an ac- 
tual settler). 

$3. O’Brien v. Perry, supra; Per- 
ee O’Hanlon, 11 Mo. 585, 49 AmD 

00. 

[a] Actual settlement was not 
necessary, under the act, to entitle a 
claimant to 
emption by waiver of his claim before 
a decision thereon. Perry 
lon, 11 Mo. 585, 49 AmD 100. 

[b] Recorder's certificate of re- 
linguishment was the evidence of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 712-713 
established by law,8% provided they had used, im- 
proved, and continued in the actual possession of the 
lands,S* and no valid adverse right or title except 


gain the right of pre-| 


v. O’Han- | 


— “<= 


pf thy 


§§ 713-722] 


the right to preémpt lands, including their improve- 
ments, not exceeding the amount of their claims, and 
not exceeding in any case six hundred and forty 
acres.°* The act of 1858, authorizing the issuance 
of certificates of scrip to holders of deferred land 
claims confirmed under the treaty of cession of Loui- 
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siana, which should be receivable in payment for land 
by the-land departinent of the United States, inured 
to the benefit of a grantee who had previously locat- 
ed under such a claim, where such location failed or 
became ineffecutal by reason of some prior grant or 
location.®® 


VII. DISPOSAL OF CANADIAN CROWN LANDS 


[§ 714] A. In General—1. Power To Grant. The 
crown may make a valid grant of land although it is 
out of possession.®* But where a crown grant con- 
tains a condition that it should be void if not settled 
within a certain time, a breach of the condition must 


be established by an inauest of office found before 


the crown can make a second valid grant of the same 
land.®°* And so also, while a crown grant may be at- 
tacked by the crown for excess in quantity, in the ab- 
sence of such proceedings the land included cannot 
be regranted to a stranger.®§ 

[§ 715] 2. Surveys. Statutes were enacted pro- 
viding for surveys of crown lands in connection with 
locating lands and fixing the boundaries thereof.®® 

[§ 716] 3. Presumption of Grant. Under proper 
circumstances a grant may be presumed.? 

[§ 717] 4. Contracts for Sale of Government 
Lands. In government contracts for: the sale of 
lands, time is of the essence of the contract.” 

[§ 718] 5. Actions on Contracts To Make Grants. 
The exchequer court of Canada has jurisdiction in 
respect of a claim arising out of a contract to grant 


a portion of the public domain in aid of a railroad, 
made under the authority of an act of parliament,? 
and such a claim may be prosecuted by a petition of 
right.4 : 

{§ 719] 6. Receipts for Payments. Receipts or 
certificates of deposits to the credit of the receiver- 
general on a purchase of certain land import a sale 
to the person from whom the money is expressed to 
have been received, although no purchaser is named.” 

[§ 720] 7. Performance of Conditions. Where a 
person purchases crown land subject to a condition 
to be performed within a given time, failing in which 
he is to forfeit all rights under the sale, he is not enti- 
tled to a patent until such condition is performed.°® 

[§ 721] 8. Lien for Indebtedness to Crown. Un- 
der a statute providing that indebtedness of a pat- 
entee to the crown shall be entered by the registrar 
“in the proper register or other record book in his 
office” and thereafter the indebtedness shall remain 
a charge on the land until paid, an entry in the prop- 
er book is necessary to create the charge.” 

[§ 722] B. Preemptions and Homesteads—1. Land 


right to preémption. Perry v. O’Han- 99. See statutory provisions; and [( writing). 
lon, 11 Mo. 585, 49 AmD 100. | cases infra this note. 3. Qu ’Appelle Long Lake, etc., R. 
94. O’Brien v. Perry, 1 Black (U. | [a]. The Surveyors’ Act (1) § 2,]Co. v. Rex, 7 Can. Exch. 105, 21 Can 
S.) 132, 17 L. ed. 114 [aff 28 Mo. 500]. | providing that all boundary lines} LTOccNotes 283. 
{a] Reservation of land from sale. ! surveyed and run under the authority [a] Evidence held insufficient to 


—All land to which claims were pre- 
sented was reserved from sale, until 
some disposition of such claim could 
be made; and where claims were 
presented to land, and the claim re- 
linquished to the United States be- 
fore any decision upon such claim, 
the reservation still continued; anda 
patent to such land was void, if grant- 
ed to any person other than the claim- 
ant, who took under the relinquish- 
ment. Perry v. O’Hanlon, 11 Mo. 585, 
49 AmD 100. 

95. Hodge v. Palms, 117 Fed. 396, 
54 CCA 570. 

96. Lakeview Min. Co. v. Moore, 


86 N. S. 333; Louisburg Land Co. v. 
Tutty, 16 N. S. 401; Costen v. Chap- 
pell, 10 N. S. 40. But compare Mil- 


lore Wanty, IN, S. 26L ' 
[a] Adverse possession against 
the crown.—As occupation against 
the crown for any period less than 
the sixty years required by the Nul- 
lum Yempus Act is of no avail against 
the title and legal possession of the 
crown, there is nothing to prevent the 
erown or its grantee, where no. in- 
formation of intrusion has been filed, 
from making a peaceable entry and 
then holding possession by virtue of 
title. Emmerson v. Maddison, [1906] 
AG) 569 state o4Can, 6.) Cr deo, (rev 
36 N. B. 260), and overr Murray v. 
Duff, 33 N. B. 351; Smith v. Morrow, 
14 N. B. 200; Doe v. Vernon, 4 N. B. 
851; Smyth v. McDonald, 5 N. S. 274; 
Scott v. Henderson, 3 N. S. 115 (appr 
Lakeview Min. Co. v. Moore, 36 N. 8S. 
833)] (holding that the act of 21 Jac. 
I c 14 only regulates procedure, its 
effect being that if an information of 
intrusion is filed and the crown has 
been out of possession for twenty 
years, defendant is allowed to retain 
possession until the crown has estab- 
lished its title). - 
Government leasing licenses of 


mining lands see Mines and Minerals 
§§ 422-438. 

pine Wheelock v. McKown, 1 N. S. 
Pe Davison vy. Benjamin, 9 N. S. 


of the government heretofore or here- 
after shall be the true and unaltera- 
ble boundaries, etc., deals with bound- 
aries that are surveyed and run un- 
der the authority of the government. 
Seippe! Lumber Co. v. Herchmer, 19 
B. C. 436, 18 DomLR 237, 28 WestLR 
952, 7 WestWkly 333. (2) Where a 
landowner selects his own surveyor 
whose notes are received by the prop- 
er officials at the government build- 
ings, the survey does not constitute 
one carried on under the authority of 
the government within the meaning 
of the act. Seippel Lumber Co. v. 
Herchmer, supra. (3) The act is not 
applicable to lands already granted 
so as to authorize a change in the 
boundaries of such land by the com- 
missioner. Seippel Lumber Co. v. 
Herchmer, supra. 

[b] Extent of surveyor’s author- 
ity.—A surveyor, in making a survey 
of land adjoining an earlier survey, 
cannot, where not so authorized, 
change the lines of the earlier sur- 
vey. Murphy v. Healey, 30 U. C. Q. B. 
(Ont.) 192. 

[ec] Correction of errors in sur- 
vey.—(1) When it is brought to the 
attention of the crown land depart- 
ment that a line run by one of its 
deputy-surveyors does not follow the 
course prescribed or set out in such 
surveyor’s return, it is open to the 
department to correct such error by 
causing the line to be run in its true 
and proper course, where such ac- 
tion does not interfere with the lines 
of any grant already issued. Landry 
v. Landry, 48 N. B. 47. (2) This right 
cannot or should not be abridged, or 
curtailed, by the fact that a subSse- 
quent grantee has, without color of 
right, assumed such erroneous line as 
one of the boundaries of his granted 
land, in contradiction to the plain 
wording of his grant, and at variance 
with the plan attached thereto. Lan- 
dry v. Landry, supra. 

1. Boutilier v. Knock, 6 N. S. 77. 

2° Ewing: v..Good, 1;U.,,Cs Q; B. O. 
S. (Ont.) 65. See Pelletier v. Roy, 44 
Que. Super. 147 (as to necessity for 


show contract which would entitle 
plaintiff to a grant. Garland vy. Rex, 
13 Can. Exch, 284; Wells v. Cum- 
ming, 277. CQ) By (Ont, 470) 

4 Qu ’Appelle Long Lake, etc., R. 
Co. v. Rex, 7 Can. Exch. 105, 21 CanLT 
OccNotes 283 [dist Clarke v. Reg., 1 
Can. Exch, 182]. 

[a] That a merely declaratory 
judgment or order is sought is no 
ground'ot objection to a2 petition of 
right where the court has jurisdiction 
of the subject matter. Qu ’Appelle 
Long Lake, etc., R., etc., Co. v. Rex, 
7 Can. Exch. 105, 21 CanLTOccNotes 
ee Sa Clarke v. Reg., 1 Can. Exch. 


5. Young v. Scobie, 10 U. C. Q. B. 
(Ont.) 372. 

[a] A subsequent receipt issued 
to another person cannot affect a 
claim under a receipt issued by the 
crown land agent. Diotte v. Bernier, 
55 Que. Super. 467. 
ne Peterson v. Reg., 2 Can. Exch. 

[a] Waiver. — Where suppliant 
purchased from’ the crown a parcel 
of land, subject to the condition that 
unless he erected certain manufactur- 
ing works thereon within a given time 
he would forfeit all rights under the 
sale, and a portion of the purchase- 
money was paid down, and he failed 
to perform the condition within the 
required time, but sometime thereaft- 
er the crown, through a duly author- 
ized officer, accepted and received the 
balance of the purchase-money from 
him, such officer stating, however, 
that the sale would not be complete 
until the condition upon which it was 
made was complied with, the accept- 
ance of the balance of the purchase- 
money, under the circumstances, con- 
stituted a waiver of the condition in 
respect of the time within which it 
was to be performed, but not of the 
condition itself. Peterson v. Reg., 2 
Can. Exch. 67. 

7. Reg. v. Fawcett, 13 Man. 205, 20 
CanLTOccNotes 287. 

[a] What constitutes proper book. 
—A docket or note book in which the 
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Open to Settlement or Preémption. Only unreserved 
and unoccupied lands are within the preémption laws 
of British Columbia;® and where crown land ts re- 
served from settlement by the heutenant-governor in 
council it does not again become open for settlement 
until cancellation of the reservation by the same au- 
thority.® 

[§ 723] 2. Persons Entitled to Free Grants for 
Homesteads. Under the Ontario statute,!° free 
grants of lands for homesteads are authorized to be 
made only to men.?! 

[§ 724] 3. Proceedings to Obtain Grant. <A. per- 
son acquires no homestead interest in land until he 
is entered or permitted to enter for the land in the 
proper books or records of the land department,‘ 
and no such interest is acquired by merely making 
the required application and affidavit and depositing 
the office fee with the land agent.+% 

[§ 725] 4, Jurisdiction To Pass upon Claims to 
Free Grants. The statute giving authority to the 
governor in council to adjudge upon claims to free 
grants of land under any order in council then in 
force applies to located lands on which improvements 
have been made, as well as other lands.+* 

[§ 726] 5. Effect of Location Ticket. A location 
ticket is prima facie evidence of title and possession 
under the statute.?® 

[§ 727] 6. Cancellation of Location Ticket. The 
erown has always the right to cancel a location 
ticket;1° but the statutory power given to a com- 


registrar kept a record of applications 
under the Real Property Act which 


14. 


had been received and examined byjc 100, 3 3). 
him was not to be considered ‘‘the 15. 
proper register or record book” in|Q. B. 536. 
which to make the necessary entries, 16. 


but such entries should have been } 305. 
made in the abstract book kept under [a] 


PUBLIC LANDS 


Simpson y. Grant, 5 Grant Ch. 
(Ont.) 267 (construing St. 4 & 5 Vict. 


Rocheleau v. Lacharite, 1 Que. 
Kealy v. Regan, 23 Que. 


The right to cancel a location 


[§§ 722-729 


missioner of crown lands to annul a location ticket*™ 
is judicial, and before exercising such power pro- 
ceedings must be had to establish the default of the 
occupant, under such ticket.1% If, before the time 
allowed for the performance of the conditions of set- 
tlement, the location ticket is canceled through error, 
the commissioner can revoke such cancellation and 
put the party in his former position, and disallow a 
second location ticket granted in the interval by a 
local agent.?® * 

[§ 728] 7. Occupation, Residence, and Clearance. 
There are various requirements for the occupation 
and clearance of, and residence on, lands claimed by 
settlers.2° The clearing of an acre or more of land 
on a government lot, without residing thereon,?! or 
the occupying of and dwelling upon such lot without 
a government permit,?? is not an occupation within 
the meaning of the act for the encouragement of col- 
onization, and does not therefore confer any of the 
privileges thereof. The occupation required by the 
British Columbia Land Act means a continuous bona 
fide residence of the preémptor or of his family on 
the land recorded by him.? Under the terms of a 
sale from the crown in 1857, the grantee was obliged 
to perform all the obligations contained in ordinary 
location tickets, and without residence and clearance 
upon the lot the grantee could not become the incom- 
mutable owner or acquire letters patent.?4 

[§ 729] 8. Rights of Locatee or Preémptor. Un- 
til the conditions are performed the standing timber 
by the agent; in such case notice is 
not necessary, and the refusal to rati- 
fy renders the location ticket void. 
Rocheleau vy. Lacharite, supra. (3) 
The statute fixing the number of days’ 
notice required before cancellation, in 


force when the cancellation is sought, 
governs, notwithstanding the statute 


Super. 


the Registry Act, as the patent had 
been registered under the old system 
of registration. Reg. v. Fawcett, 13 
Man. 205, 20 CanLTOccNotes 287. 

Title to, and disposal of, land in 
“railroad belt” in British Columbia 
see infra § 3. 

8. Hoggan v. Esquimalt, etc., R. 
meZOrCan, S.C. zoo [att ELSo a As 
Hereron v. Christian, 4 B. C. 


[a] Section 14 of the Land Act, as 
amended hy the Land Amendment Act 
(1891) § 1, “That occupation in this 
ACE required shall mean a continuous 
bona fide personal residence of the 
preémptor or family on the land re- 
corded by him,” relates to § 13, which 
provides for cancellation of the record 
of a settler “if he shall cease to oc- 
cupy such land,’ and does not govern 
the question of what lands are “unoc- 
cupied” for the purposes of preémp- 
tion by others. Hereron v. Christian, 
4B. GC, 246. 

{[b] An act throwing certain lands 
open to actual settlers for agricul- 
tural purposes does not confer a 
right of preémption to lands not 
within the general preémption laws 
of the province, and hence does not 


apply to lands previously reserved 
for a town site. Hoggan y. Esqui- 
malt, ete, R. Co, 20°Can. S. C. 235 


Laff [1894] A.C. 429]. 

[ec] Occupancy of lands by appli- 
cant will not defeat his right of pre- 
emption. Vaughan v. Hastern Tps. 
Bank, 41 Can. S. C. 286, 10 WestLR 


ep elimeyv dic. BG. ade 

9. Nelson, etc., R. Co. v. Parker, 
Gus Capek 

10. Ont. Rev. St. (1877) c¢ 24;. Ont. 


Rev. St. "(1897)" ¢ 129° 


11. Rogers v. Lowthian, 27 Grant 
Chee (Ont: soo: 
12. Farmer v. Livingstone, 8 Can. 


Sa C40) touCanms. Coe 
13. Farmer v. Livingstone, supra. 


—_ ,SS—S OSs 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ticket is an absolute one, which can 
always be exercised by the commis- 
sioner of crown Jands where the 
grounds exist. Rocheleau v. Lacha- 
rite, 1 Que. Q. B. 536. 

[b] Waiver of right.—The regis- 
tration by the commissioner of crown 
lands of a transfer of the settler’s 
rights in the land is a waiver of the 
right of the crown to cancel to loca- 
tion ticket for default to perform set- 
tlement duties. Holland v. Ross, 19 
Can. S. C. 566 [rev 2 Montr. Q. B. 316]. 

[ce] Effect of revocation.—The 
revocation of a permit of occupation 
under the authority of Que, Rev. St. 
(1909) art 1574 has not the effect 
of confiscating, for the benefit of the 
crown, the improvements and outlays 
made by a third party in good faith, 
the latter having recourse against a 
Subsequent grantee to recover the 
value of those improvements and out- 
lays. Marchand vy. Fournier, 49 Que. 
Super. 298. 

17. See cases infra this note. 

[a] Power cannot be exercised by 
deputy or substitute of commissioner, 
—Lavigne vy. Dion, 2 RevCrit (Que.) 
267, 4 RevLeg 390. 

{b] The deputy minister may ad- 
judicate and sign the cancellation un- 
der Que. Rev. St. (1909) art. 1244, 
Marcoux v. L’Heureux, 63 Can. S. C. 
263, 65 DomLR 498. 


18. Dion v. Lavigne, 4 Revleg 
(Que.) 390. 
[a] Necessity for notice and pub- 


lication.—(1) Cancellation must be 
preceded by notice and publication. 
Rocheleau v. Lacharite, 1 Que. Q. B. 
536; Dion y. Lavigne, 4 RevLeg 
(Que.) 390. (2) But where a location 
of land made by a local agent is re- 
pudiated by the commissioner, this 
is not equivalent to the cancellation 
of a grant regularly made, but is 
merely the refusal of the commission- 
er to ratify the location ticket given 


in force when the location ticket was 
issued requires a longer period. Mar- 
coux v. L’Heureux, /63 Can. S. C. 263, 
65 DomLR 498. 

[b] Waiver of notice.—The pre- 
emption holder may waive the thir- 
ty days’ notice required by Land Act 
§ 13 before the cancellation of his pre- 
emption record. Heselwood y. Jones, 
L6G. iC.2485-1'5 -Wiestigk. 52: 

[c] Evidence held sufficient to 
Support an adjudication of cancella- 


tion. Marcoux vy. L’Heureux, 63 Can. 
S. C. 268, 65 DomLR. 498. 
19. Rocheleau v. Lacharite, 1 Que. 


Q._B.—536- 

20. Sce statutory provisions; and 
cases infra this note and section. 

{a] In Saskatchewan six months’ 
residence by a homesteader for each 
of three years is sufficient although 
the six months’ period is not con- 
tinuous. Rex v. Connaught, [1917] 2 
WestWkly 830. 

21. Vigneau v. Pontbriant, 7 Rev 
Leg (Que.) 703. 

22. Vigneau v. Pontbriant, supra. 

[a] A mere verbal authorization 
to occupy such 


lands, given by an 
agent of the crown lands depart- 
ment is not a permit under the stat- 


ute. WVigneau 
Leg (Que.) 703. 

23. See Hereron vy. Christian, 4 
BPG 

[a] Permissible absence.—-Under § 
16 of the act the maximum period 
of absence allowed in any one year 
is six months save in certain cases. 
Heselwood v. Jones, 16 B. C. 485, 15 
WestLR 52. 

[b] Evidence held sufficient to 
show that the preémption holder had 
not complied with the provisions of 
the Land Act as to occupation. Hes- 
elwood v. Jones, 16 B. C. 485, 15 West 
TR 2a 

24. 

305. 


v. Pontbriand, 7 Rev 


Kealy v. Regan, 23 Que. Super. 


. 


§§ 729-731] 


on the land remains the property of the crown,?? 
and a locatee is not entitled to sell or otherwise dis- 


pose of standing timber until he 
grant or patent.?& 


= te Stevenson v. Flanagan, 30 N. 
‘[a] ’ Prohibition against cutting 


timber.—The regulations of the gov- 
ernor prohibit an applicant for land 
from cutting any timber or lumber, 
except for clearing, until he has 
transmitted to the surveyor-general 
a certificate from the labor act com- 
missioner that he has performed the 
necessary amount of labor, and if tim- 
ber is cut by the applicant in violation 
of the statute and the regulations it 
may be seized by the crown Officers. 
Stevenson v. Flanagan, 30 N. B. 275. 

[b] Ont. Rev. St. (1887) c 25, pro- 
viding that pine trees on land lo- 
eated or sold within the limits of the 
free grant territory shall be consid- 
ered as reserved from the location 
and shall be the property of the 
crown, and that patents of such lands 
shall contain a reservation of all pine 
trees thereon, applies only to public 
lands specifically appropriated by the 
lieutenant-governor in council for 
free grants to actual settlers. Lake- 
field Lumber, etc., Co. v. Shairp, 19 
Can. S. C. 657 [aff 17 Ont. A. 322]. 

{c] Action for trespass cannot be 
maintained by locatee who has not 
performed settlement duties or gone 
into occupation. Hamm v. Krokback, 
[1928] 2 DomLR 389 [app dism 34 
OntWN 81]. 

26. Stevenson v. Flanagan, 30 N. 
B. 275; Chapiewski v. Campbell, 29 
Ont. 343. 

[a] Locatee is not estopped from 
denying validity of a sale contrary to 
the statute. Chapiewski v. Campbell, 
29 Ont. 343. 

[b] here is no restriction (1) 
upon the locatee cutting such pine 
trees as may be necessary for the 
purpose of building and fencing wher- 
ever he may choose on the lot; and 
also cutting and disposing of all trees, 
including pine, required to be re- 
moved in the actual clearing of the 
land for cultivation. Cockburn v. 
Muskoka Mill, etc., Co., 13 Ont. 343. 
(2) Under Ont. Rev. St. c 4 § 2, a 
settler may cut, clear, and cultivate 
his land in several parcels in such 
various shapes and forms as his judg- 
ment might determine. Cockburn v. 
Muskoka Mill, etc., Co., supra. 

[ec] One who contracts with the 
holder of a location ticket for the 
timber on land is not permitted to 
recover from such holder the amount 
which it has been necessary to pay 
the government for timber cut before 
letters patent issued. Deschamps v. 
Giroux, 39 Que. Super, 454. 


27. Dinan v. Breakey, 7 Que. L. 
120. 

28. Price v. Leblanc, 11 Que. Su- 
per. 30. 

29. Price v. Leblanc, supra. 


[a] Extent of right.—This right 
of clearing does not necessarily in- 
terfere with the licensee’s right to 
cut timber anywhere on the lot, so 
long as the latter does not ‘“inter- 
rupt” the settler’s clearing opera- 
tions, but the right of the licensee to 


But as a location ticket is vir- 
tually a sale’ conveying ownership, the holder has a 
right to recover the value of timber cut by others up- 
on the land, notwithstanding the condition that he 
should not cut the timber himself.?7 
takes up a lot included in a timber license takes it 
subject to the rights of the timber licensee;?® but 
has a right of joint possession from and after the 
date of his location ticket, with the right to begin 
clearing thereon provided he does so in good faith.?® 
A person in possession of crown land before patent 
issued cannot dedicate any portion of the same;?° 
but he may so far bind himself by his acts that 
when a patent issues the lands granted would be 


‘ed to clear. 
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has obtained a 


A settler who 


on the land.?® 


cut could not be prevented by the lo- 
catee simply marking out, by blazing 
trees, a certain area which he intend- 
Price v. Leblanc, 11 Que. 
Super. 30. 

[b] The ownership of wood cut by 
the settler in the bona fide process 
of clearing the land for cultivation 
rests in him and-not in the timber 


licensee. Price v. Leblanc, 11 Que. 
Super. 30. 
30. Rae v. Trim, 


27 Grant Ch. 
(Ont.) 374. ; 


31. Rae v. Trim, supra. : 

32. Abell v. Weir, 24 Grant Ch. 
(Ont.). 464; Jenkins v. Martin, 20 
Grant Ch. (Ont.) 613. : 


33. Pride v. Rodger, 27 Ont. 320. 

34. Doe v. Friesman, 5 U. C. Q.) B. 
‘O. S. (Ont.) 661. 

35. See infra this note. 

[a] Where a building on preémpt- 


ed land was not a fixture but had 
been constructed for use in connec- 
tion with a mining claim since ex- 
pired, and as to which building there 
had been no abandonment by the own- 


er, the preémptor did not’ acquire ely 


tle thereto. 
C. 24. 


Taylor v. Palmer, 16 B. 
See statutory provisions; and 
cases infra this note. 

[a] The Ontario Free Grants and 
Homesteads Act (1) provides that 
“neither the locatee, nor any one 
claiming under him, shall have pow- 
er to alienate (otherwise than by de- 
vise) or to mortgage or pledge any 
land located as aforesaid, or any 
right or interest therein before the 
issue of the patent.” Ont. Rev. St. 
(1897) c 29 § 19. See Hamilton v. 
Shaule, 35 Ont. L. 584, 29 DomLR 
766, 9 OntWN 439 (rights of as- 
signee of locatee upheld as against 
person claiming under sheriff’s deed) ; 
Reed v. Wilson, 23 Ont. 552. (2) 
But this does not prevent an agree- 
ment being entered into before the 
issue of a patent for the grant of 
land after the issue thereof. Meek 
v. Parsons, 31 Ont. 529 [rev 31 Ont. 
54]. (3) And such an agreement may 
be enforced after the issue of the 
patent, where all the requisites of 
the statute have been complied with 
by the locatee. Meek v. Parsons, su- 
pra. . 

[b] Que. Rev. St. (1909) art 1572 
(1) prohibits the saie by the holder 
of a location ticket, or alienation oth- 
erwise, of lots sold or otherwise 
granted for settlement, after July 1, 
1909, wholly or in part, with certain 
exceptions, for five years following 
the date of the location ticket. Ber- 
nier v. Paradis, 62 Can. S. C. 217, 68 
DomLR 1. (2) Under this statute a 
contract by virtue of which the hold- 
er of the ticket transfers the cut of 
timber for ninety-nine years from 
the date of the contract is -invalid. 
Bernier v. Paradis, Supra. (3) Prior 
to July, 1909, in Quebec.the law rec- 
ognized the right of, the, holder of.a 
location ticket to sell and transfer his 
holdings. 


[§ 730] 9. Restrictions on Alienation. 
statutes have been enacted restricting the alienation 
of homestead or preémption lands.?® 

[§ 731] 10. Abandonment of Preémption. 


Howard y. Stewart,.50.Can.. 
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bound by any right or easement to which his sane- 
tion has been obtained.*! The court will not decree a 
partition of unpatented lands among the heirs of a 
deceased locatee,*? but in a suitable case it may give 
declaratory relief which will work practically the 
result of a partition subject to the crown being will- 
ing to act on the judgment of the court.?3 
holding land under a license of occupation from the 
crown is entitled to a demand of possession before 
ejectment brought by a grantee of the crown in fee.*4 

Improvements, 
the rights of locatees or preémptors to improvements 


A person 


In the notes are cases dealing with 


Various 


A pre- 


app 23 Que. K. B. 80]. 

[c] Under St. 55 & 56 Vict. c 19, 
providing for grants to fathers and 
mothers of twelve children (1) a fa- 
ther and mother could not legally dis- 
pose of lands there except by gift or 
devise in favor of one or more of the 
children. Naud v. Lambert, 53 Que. 
Super. 403. (2) In the absence ,of 
such disposal, on the death of par- 
ents the land would devolve on. the 
children. Naud vy. Lambert, supra. 
(3) An innocent purchaser of prop- 
erty from one other than the chil- 
dren to whom it was transferred is 
entitled to reimbursement for im- 
provements and expenses. Naud v. 
Lambert, supra. 

[d] A lease is.:an assignment.or 
transfer within the statute. Klinck 
v. Greer, 3 Sask. L.' 157, 14 WestLR 


282 (Dominion. Lands Act § 142); 
Bunce vy. Galvin Walston Lumber 
Co., (Sask.) 10. WestWkly 797 (Do- 


minion Lands Act §-31). —°. 

{e] Indirect as well as direct 
transfers before issuance of patent 
of homestead or preémption right are, 
with some exceptions, prohibited un- 
der the Dominion Lands Act of 1906. 
American-Abell Engine, ete., Co. v. 
MeMillan, 42 Can. S.'C. 377, 11 West 
LR 185 [aff 19 Man: 97]. 

[f] Agreements to ‘convey or 
transfer (1) have been held valid in 
some cases. Simpson v. Proestler, 18 
B. C. 68, 69, 11 DomLR 145, 24 West 
LR 303. See Simpson v. Proestler, 
138 DomLR 191, 25 WestLR 243]; 
Western Trust Co. v. Olson, 11: Sask. 
L. 418, [1918] 3 WestWkly 811. (2) 
And invalid in others. Burns v. John- 
son, 25 B. C. 35, [1918] 1 WestWkly 


180; Cottonm Vv. Leighton, 247 BY G 
253; Johnson y. Anderson, 20 B. C. 
ia Cumming v. Cumming, 15 Man: 

[g] Mortgages.—(1) Under somé 


of the statutes, mortgages have been. 
held to be transfers within the re- 
strictions rendering them void if ex- 
ecuted prior to issuance of a patent 
or to the recommendation therefor. 
Sawyer-Massey Co. v. Dennis, 1 Alta. 
L. 125, 7 WestLR 272 (agreement to 
give mortgage);. Canadian Lumber 
Yards v. Dunham, 14 Sask. L. 325, 
60 DomLR 510 [1921] 2 WestWkly 
844 (Dominion Lands Act [1908], § 


31); Waterous Engine Works Co. v. 
Weaver, 1 Sask. L. 103, 8 WestLR 
F825 ark Ve. Ong, de Saske See den 


WestLR 309 (Dominion Lands Act 
[1897] c 29 § 5, and Land Titles Act; 
as amended by Act [1898] c 32 § 9, 
taken together). (2) But if execut- 
ed after rights to homestead lands 
have been acquired and subsequent 
to the recommendation for a patent, 
the mortgage is valid. Canadian Port 
Huron. Co. v.. Peck, 2» Alta. L. 306. 
(3): Mortgage. under Ont. Rev. -St. 
(1877) ¢ 25.8 26 see Watson-v. Lind- 
say, 27, Grant Ch..¢Ont.) 253 [aff 6 
Ont. A. 609]. 

_ {h] -Assignments or transfers not. 
within prohibition of statutes.—Gladu 


Ss. C. 311, 20 DomLR 991 [allowing’| v. Edmonton Land Co., 8 Alta. L. 80, 


1256 [50 C.J.] 


emption is abandoned by absence from the province 
for ten years without at any time leaving an ad- 
dress with the land office so that the preémptor could 
be notified of a survey by the government or of a 
demand for the money due in the event of a sur- 
vey.37 

[§ 732] 11. Remedy of Defeated Preémptor. 
Where a valid preémption has been defeated by a 
grant to another, issued by mistake, and not by rea- 
son of any fraud on the part of the grantee, a peti- 
tion of right against the crown is the appropriate, if 
not the only, remedy of the party aggrieved.?§ 

[§ 733] C. Patents and Grants—l. Form and 
Requisites. A grant from the crown must be made 
by one authorized;*® it must be under the great 
seal,*® signed,*! and a matter of record,*” and must, 
in order to pass any legal interest, name a grantee 
or grantees, properly described and capable of hold- 
ing.4® Where a township grant is to several gran- 
tees, it is not essential that it specify the locality of 
the area for each grantee, but reliance may be had 
on previous allotment proceedings, location, and the 
registry of allotments for which the grant ealls.** 

19 DomLR 688, 691, 29 WestLR 685, 
7 WestWkiy 279 (Dominion Lands 41. 
Act § 31); American Abell Co. v. Mc- [a] 
Millan, 19 Man. 97 [app dism 42 Can. 
S. C. 377, 11 WestLR 185]; First Ger- 
man Evangelical Lutheran Zion’s 


Cong. v. Reiker, 14 Sask. L. 156 (un-] Wkly 1044. 
der Dominion Lands Act § 31); In 42. 
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Wilkes, 4 U. C. Q. B. O. S. (Ont.) 142. 
See infra this note. 

Unsigned marginal notation [c] 
on crown grant of preémption lands 
is unauthorized and ineffective. 
v. Milligan, 28 B. C. 22, [1920]: 1 West 


Doe v. Wilkes, 4 U. C. Q. B. O. [da] 
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[§ 734] 2. Construction. Grants from the crown, 
either for a valuable consideration or of special fa- 
vor, are to be construed in the same manner as deeds 
from subject to subjeci,*® and recitals in a grant 
must be taken and construed together.4® In case of 
doubt, a patent from the crown is generally to be 
construed most favorably for the crown,** but there 
are exceptions to this rule.48 Ascertained objects 
fixed upon in the grant as marks of boundary control 
courses and distances,*® and the quantity purporting 
to be granted.°® But the expression of quantity is 
descriptive and may aid in finding the intent where 
the boundaries are doubtful.5! | When the course of a 
line is not expressed, protraction on the plan of the 
grant may be resorted to as an element for ascer- 
taining the course;°? but where the position of the 
natural boundaries described in a grant cannot be as- 
certained, and there is no proof of the original sur- 
vey, the limits of the grant cannot be extended by 
implication beyond the courses and distances men- 
tioned in it.° The title of grantees to land border- 
ing on inland and nontidal lakes®* and nonnavigable 


U. C. C. P. (Ont.) 41; Tler v. Nolan, 
21 U. C..Q. B. (Ont.)- 309. 
Construction of lease to the 
city of Vancouver see Vancouver Lum- 
ber Co. v. Vancouver, 15 B. C. 432 [aff 
bland A. C. 711] (Deadman’s Island 
case). 


Clark 


Actions for construction of 


re Hardaker, 7 Terr. L. 151 (Domin- 
ion Lands Act [1890] § 42). 

{i] Evidence held iusufficient to 
show a sale of a South African vol- 
unteer land certificate. Graham v. 
Graham, (Man.) 16 DomLR 485, 27 
WestLR 263. 

37. Cartwright vy. Rex, (B. C.) 1 
WestLR 82, 103. 

Rex: (Bh C71 


38. Cartwright v. 
WestLR 82, 103. 

fa] Thus, where the mother of a 
deceased preémptor, to whom patent 
had inadvertently been issued, con- 
veyed to one of the heirs, such heir 
held as trustee for all the heirs. Cook 
v. Cook, (Can.) 8 WestWkly 506 (hold- 
ing the statute of limitations inap- 
plicable in such case). 

89. See cases infra this note. 

[a] Unauthorized grant.—A grant 
(license of occupation) by the gover- 
nor. general instead of by the com- 
missioner of crown lands, as required 
by the statute, is invalid ab initio. 
Rex v. New England Co., 21 Can. 
Exch. 245, 63 DomLR 537. 

{b] Authority to modify lease.—A 
lease of crown land made between a 
corporation and a minister acting on 
behalf of the crown, and approved by 
order-in-counsel, must have the in- 
denture containing amendments to 


the same duly approved by order-in- | 


council, otherwise such indenture ‘is 
a nullity. Rex v. Vancouver Lumber 
Co., (Can.) 50 DomLR 6. 

[ec] Delivery is unnecessary to 
make patent effective after it is prop- 
erly issued. Rex v. Deacon, 18 Can. 
Exch..308, 45 DomLR 274, 

40. Doe v. Ramsay, 9 U. C. Q. B. 
(Ont.) 105; Doe v. Wilkes, 4'U. C. Q. 
B. Oo. S. (Ont.) 142. 

“The proper meaning of the expres- 
sion ‘grant from the Crown’ in the 
case of a land grant is a conveyance 
by letters patent under the Great Seal. 
And although, of course, Crown lands 
may be transferred to a subject by Act 
of Parliament, such a transfer would 
not ordinarily or properly be described 
as a ‘grant from the Crown.’” Rex 
v. Canadian Pacific R. Co., [1911] A. C. 
328, 334. 

la] An exemplification under the 
great seal of a grant invalid in its in- 
ception will not have the effect of 
making such grant valid by relation 
from its commencement, Doe v. 


S. (Ont.) 142. 

{a] Under a. statute by which a 
grant will become void unless regis- 
tered within one year in the office of 
the secretary and register of records 
in the province, the non-registry of a 
grant need not be found by inquest of 
office in order to enable the crown to 
regrant, at least to the original gran- 
tee or his assigns. Doe v. White, 3 
N. B.. 595. 

43. Doe v. Ramsay, 9 U. C. Q. B. 
(Ont.) 105. 

[a] Thus no legal estate passed by 
a grant “to the Mohawk Indians, and 
such' others of the Six Nations as 
might wish to settle on the Grand Riv- 
er.’ Doel. ve Ramsay, 79 Ua» QQ, Bs 
(Ont.) 105. 

{b] Patent to deceased person.— 
(1) A patent issued in the name of a 
deceased person is void, except for cas- 
es within certain validating enact- 
ments, even though it recites that the 
patent is so issued for good and suf- 
ficient reasons. Rex v. Larence, 15 
Can. Exch. 145, 10 DomLR 195; Lar- 
ence v. Larence, 21 Man, 145, 17 West 
LR 197. (2) Dominion Lands Act (60 
& 61 Vict. c 29), providing that a pat- 
ent issued in the name of a deceased 
person should not be void but that the 
title granted or designated shall be- 
come vested in heirs, assigns, etc., ac- 
cording to the laws of the province 
in which the land is situated, as if the 
patent had issued to the deceased per- 
Son during his life, does not apply to 
a patent in respect of lands which 
were not in any province at the time 
of death. Larence v. Larence, supra. 

44. Boehner v. Hirtle, 46 N. S. 231, 
6 DomLR 548, 11 East LR 222. 

45. Clark v. Bonnycastle, 3 U. C. 
Q. B. O. S. (Ont.) 528. 

[a] The terms of the patent can 
not be enlarged by the correspondence 
prior to the grant relating thereto. 
Hunter v. Richard, 26 Ont. L. 458, 22 
OntWR 408, 5 DomLR 116 [app dism 
28 Ont. L. 267, 12 DomLR 503]. 

{b] Construction of particular pat- 
ents or grants see Quiddy River Boom 
Co. v. Davidson, 25 N. B. 580; Doe vy. 
Hill, 7 N. B. 587; Fowler v. Dowling, 
3 N. B. 581 [foll Parrett v. Scott. 15 
N. B. 484]; Rex v. Wilson, 2 N. B. 1; 
Brady v. Sadler, 17 Ont. A. 365 [rev 
16 Ont. 49 (rev 13 Ont. 692)]; Canada 
Permanent Loan, etc., Co. v. Taylor, 31 


grants.—Attorney-general is not nec- 
essary party to action between pri- 
vate parties for the declaration of 
rights under crown grants. North 
Pac. Lumber Co., Ltd. v. British 
American Trust Co., Ltd., 23 B. C. 332. 

46. Doe v. White, 3 N. B. 595. 

47. Rex v. Bonhomme, 16 Can. 
Exch. 437, 38 DomLR 647 [app dism 
59 Can. S. C. 679, 49 DomLR 690]; 
Hyatt v. Mills, 20 Ont. 351 [rev on 
other grounds 19 Ont, A. 329]; Clark 
Vv. Bonnyeastie, 3 Us C21Q: BsOnrs 
(Ont.) 528. 

48. Hyatt v. Mills, 20 Ont. 351 [rev 
on other grounds 19 Ont. A. 329]; 
Clark v. Bonnycastle, 3 U. C. Q. B.’O. 
S. (Ont.) 528. 

49. Hanson v. Mawheney, 13 N. B. 
11; Whelpley v. Lyons, 4 N. B. 276; 
Davison v. Benjamin, 9 N. S. 474; 
Archibald vy. Morrison, 7 N. S. 272. 

[a]. Thus, where a certain angle of 
an adjoining grant was capable of as- 
certainment, a reference thereto con- 
prolled: Hanson v. Mawheney, 13 N. 

Be Ai BS 

[b] Where plans and monuments 
do not coincide in meaning, precedence 
is to be given to monuments laid down 
on the ground. Landry v. Landry, 48 
N. B. 47. 

50. Davison vy. Benjamin, 9 N. S. 


474; Archibald v. Morrison, 7 N. S. 
272. See Vancouver Lumber Co. v. 
Vancouver, 15 B. C..432 [aff [1911] 


A. C. 711] (construction of lease of 
military reserve to city of Vancouver). 

[a] That the number of acres in- 
cluded in that case would be enor- 
mously in excess of the number which 
the grants purported to give does not 
affect the rule. Davison v. Benjamin, 
9 N.S. 474. 

51. Brevier v. Govang, 9 N. B. 144; 
Doe v. Vernon, 4 N. B. 351; Juson v. 
Reynolds, 34 U. C. Q. B, (Ont.)-174. 

52. Whelpley v. Lyons, 4 N. B. 276. 

53. Twining v. Stevens, 5 N. S. 366. 

[a] When there are no monuments 
called for, the boundary of the land 
must be ascertained by the courses 
and distances given in the patent or 
deed. Landry v. Landry, 48 N. B. 47. 

54. Fares v. Rex, [1929] Can. Exch. 
144. But see Niles v. Burke, 14 N. B. 
237; Burke vy. Niles, 13 N. B. 166 (both 
holding that a grant giving as a 
boundary the bank or, edge of a lake 
is intended to express the margin, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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streams*? goes presumptively to the bed of such lake 
or stream, but a grant bounded by the shore of a 
tide river ‘does not convey any title to the land below 
high-water mark.®¢ The grantee of -a water lot, 
bounded on the shore, is entitled to take up to high- 
water mark; and that line of his grant changes with 
the oradual encroachment or retirement of the 
sea. BT The marks of the original survey are to be 
sought for and adhered to in determining the bound- 
aries of a grant,°S and parol evidence is admissible 
to show the actual position and survey of lands in- 
cluded in grants of wilderness and woodlands.°? But 
in order to correct an error in the descriptive part 
of a grant by parol evidence, the evidence must be 
such as to leave no doubt of the intention of the 
grantor.°° Where a plan is attached to a grant and 
referred to in the usual terms it is to be considered as 
incorporated with the instrument and must be con- 
strued along with it.¢4 If the bounds are clearly as- 
certained by the grant, they cannot be extended or 
limited by subsequent grants;°* but if there is any 
uncertainty as to the lines of a grant, subsequent 
grants of the crown to other persons of adjoining 
lands in which the lines of the prior grant are de- 
seribed may be referred to, in order to show where 
the crown considered the lines of the prior grant to 
be.°* The courses and distances of the exterior 
boundaries of a grant are rather adhered to than 
those of the interior division of the tract into lots, 
where both cannot be reconciled, and the dispute re- 
lates to the exterior boundary.°* Where the crown, 


and makes the water’s edge the bound-/4 N. B. 467. 
ary). [b] 
55. Maclaren v. Quebec Atty.-Gen., 


[1914] A. C. 258, 15 DomLR 855, 20 


PUBLIC LANDS 


Full effect must be given, if 
possible, to all that is written or de- 
lineated, when plans and monuments 
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after discovering an error in running one of the lines 
of a grant, took: no steps to rectify it, it may be pre- 
sumed to have adopted it, and such line fixes the 
boundary between the grant and subsequent grants 
referring to the line as a boundary.®> A grant to a 
corporation will inure to its benefit notwithstanding 
a mistake in the name as stated in the grant.°* A 
grant of a certain lake, eo nomine, with all profits, 
hereditaments, ete. , reserving to the crown all mines 
and minerals, conveys ‘the soil of the lake.®7 

[§ 735] 3. Effect. A patent of land from the 
crown is to be upheld rather than avoided,** and 
has the legal effect of giving the patentee an absolute 
title in possession.*® When the crown has issued the 
letters patent in view of all the facts, the grant is 
conclusive, and equities behind the patent cannot be 
set up.*° Neither can an objection that the crown 
was misled in making a grant be made by a third 
person in a collateral proceeding.71 A grant from 
the crown is not conclusive evidence as to the bounds 
of any grant referred to therein, further than such 
bounds affect the premises of the grant itself.7? 


Where a free grant or patent was issued in favor of 


one who shortly afterward petitioned the governor in 
council, stating that the lands were granted to her by 
mistake and without her authority, whereupon an or- 
der in council was passed allowing her to surrender 
them the lands never passed out of the crown."? Va- 
rious cases in which questions have arisen concern- 
ing reservations of rights to mines and minerals,’* 


the crown any greater or stronger 
right in that regard. Keewatin Pow- 
er Co. v. Keewatin Flour Mills, Ltd., 
61 Ont. L, 363, [1928] 1 DomLR 32, 


RevLegNS 248, 6 WestWkly 62; Wil- 
liams! ty.-Pickard? 17--Ont:—L. 1547; 12 
OntWR 1051 [rev D5rOntt 3s: 1656; dil: 
OntWR 475]. 

56. Lock v. Cleveland, 6 N. 

[a] Grant of a tract situate on 
both sides of river.—Lock v. Cleve- 
land, 6 N. B. 390. 

[b] Foreshore of tidal navigable 
stream is not included in grant of up- 
jands. Rex v. Tweedie, 15 Can. Exch. 
177, 22 DomLR 498 [app allowed on 
other grounds 52 Can. S. C, 197, 27 
DomLR 53]. 

{c] Bed of a navigable nontidal 
stream does not pass in the absence 
of express words of conveyance. 
Leamy v. Rex, 54 Can. S. C. 143, 33 
DomLR 2387 [dism app 15 Can. Exch. 
189, 23 DomLR 249]. 

57. Fsson v. Mayberry, 1 N.S. 186. 
See also Smith v. Smith, 10 N. S. 29. 

58. Whelpley v. Lyons, 4 N. B. 276. 
See Juson v. Reynolds, 34 U. C. Q. B. 
(Ont.) 174. 

[a] The survey and report cannot 
be used to contradict the terms of the 
grant but may be used in locating the 
description in the grant. Millett v. 
Bezanson, 45 N. S. 152, 9 EastLR 16 
(per Drysdale, J]. 


59. Davison v. Benjamin, 9 N. S. 
474, 
[a] Instructions of surveyor-gen- 


eral may be looked to in construing 
patent. Flewelling .v. Johnston, 16 
Alta. L. 409, 59 DomLR 419, [1921] 2 
WestWkly 374 (per Beck, J.). 

60. Brennock v. Fraser, BIN Sn 

61. Landry v. Landry, Ae NG BS! 
47; Boehner v. Hirtle, 46 N.S. 231, 267, 
6 DomLR 548, 11 HastLR 222; Archi- 
bald v. Morrison, TN. S#272; Hagarty 
v. Britton, 30 10% Cr ey B. (Ont.) 321. 

[a] Thus the true lines of a tract 
of land must be ascertained by the 
courses and distances specified in the 
grant and particularly delineated on 
the plan of survey annexed, when 
there is no ambiguity in the descrip- 
tion, and no proof of any actual sur- 
vey contemporaneous with the grant, 
varying from the courses and distanc- 
es therein specified. Doe v. McAlpine, 


B. 390. 


are mentioned in a grant, or the latter 
are marked on a plan attached to such 
grant. Landry v. Landry, 48 N. B. 47. 

{c] Plan in crown land department 
but referred to in grant considered. 
Bartlet v. Delaney, 29 Ont. L. 426, 17 
DomLR 500 {allowing app 27 Ont. L. 
594, 11 DomULR 584]; O’Donnell v. 
Tiernan<35 WelC. O28... (Ont: 18d: 

62. Brevier v. Govang, 9 N. B. 144; 
Robinson vy. Wilson, 5 N. B. 301; Doe 
v. Jones, 5 N. B. 155; Doe v. Vernon, 
4ONG Bs ols Harrison v. Frost, 34 U. 
CHOuE: (Ont.) 110. See Doe v. Hallett, 
5 N. B. 359. See also Davis v. Mc- 
Pherson, .33. Ui (Ci, Qe Bi (Onti)) 37:6 
(holding that separate deeds of parts 
of land purchased by crown, executed 
prior to issuance of patents, cannot be 
resorted to to interpret the patents). 
put compare Aiton v. Demill, 14 N. 

63. Doe v. Jones, 5 N. B. 155; Doe 
v. Vernon, 4 N. B. § 351. 

64. Brevier v. Govang, 9 N. B. 144. 
See Marrs v. Davidson, 26 U. C. Q. B. 
(Ont.) 641. 
aed Gaudin vy. McKilligan, 7 N. B. 

66. King’s College v. McDonald, 3 
N. S. 106 (where the grant was made 
to “The Governors, President and Fel- 
lows of King’s College, at Windsor, 
in the Province of Nova Scotia,” 
whereas the real name of the corpora- 
tion was “The Governors of King’s 
College, Nova Scotia’’). 

67. Burke v. Niles, 13 N. B. 166. 

68. Hyatt v. Mills, 20 Ont. 351 [rev 
on other grounds 19 Ont. A. 329]. 

[a] That a grant does not set forth 
a previous inconsistent grant of the 
same property does not render the 
second grant wholly void where the 
second grantee had no knowledge of 
the earlier grant. Vancouver vy. Van- 
couver Lumber Co., [1911] A. C. 711 
fai 15 BC. 432]. 


69. Kilborn v. Forester, Draper 
(Ont.) 332. 
[a] Thus (1) the crown would not 


be free to frustrate the purpose for 
which grants had been made, nor could 
the subsequent grantee acquire from 


(2) The crown, having granted land, 
could not afterward, by recital to an- 
other, derogate from the earlier grant 
or give any right or equity to such 
other in that land or any part of it. 
Boehner v. Hirtle, 46 N. S. 231, 6 Dom 
LR 548, 11 EHastLR 222. (3) The 
crown cannot, any more than any pri- 
vate person can, after it has parted 
with all its interest, make an admis- 
sion or statement affecting that in- 
terest. Boehner vy. Hirtie, supra. 

[hb] A grant from the crown con- 
veys seizin to the grantee, and his 
possession will prima facie be deemed 
to continue while the land remains un- 
occupied and unimproved. Doe v. 
wees 8 N. B. 501; Doe v. Craft, 3 N. 

. 546. 

[ec] So long as there is no other 
person in possession, claiming ad- 
versely to the grantee’s title, the grant 
and title given under it carry the pos- 
session by construction of law to the 
owner of the fee. Doe v. Turnbull, 5 
Unc Or Ee COnts)al2o 

{[d] Fee simple estate conveyed.— 
Northern Trust Co. v. Turner, (Sask.) 
[1923] 1 DomLR 712. 

70. KFarmer v. Livingstone, 8 Can. 
: 140. 

71. Lakeview Min. Co. v. Moore, 36 
N. S. 333. 

72. Doe v. Jones, 5 N. B. 155. 
Moffatt v. Scratch, 12 Ont. A. 
157 [aff 8 Ont. 147]. 

74. See cases infra this note. 

[a] Necessity for specific reserva- 
tion.— Grants without specific reserva- 
tions of mines and minerals pass title 
to all minerals, except gold and Silver. 
Re Registration of Coal Rights Trans- 
fer, (Sask.) 7 WestWkly 769. 

{[b] ‘The statute of 8 Edw. VII c 17 
§ 4 subs 3, rescinding and making void 
the reservation of mines and minerals 
contained in patents, and declaring 
that “all mines, ores and minerals in 
such lands shall be deemed to have 
passed with the said lands to the 
subsequent and present owners there- 
of,’ is not a present conveyance or 
release of the mineral rights to the 
person who at that time had acquired 
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conflicting grants and claims,7® and rights of re- 
demption’® are set forth in the notes. 

[§ 736] D. Setting Aside Patents and Grants. 
crown grant or patent should be set aside where is- 
sued through fraud or in error and improvidence,*? 
but the courts have no jurisdiction to set aside a 
grant or patent of land made by the crown upon a 


the title conferred by the patent, but 
is a withdrawal ab initio of the reser- 
vation, and confirmation of the title of 
the original patentee and of all per- 
sons claiming under him, as if no 
such reservation had been made. Aus- 
am y. Riley, 23 Ont. L. 593, 19 OntWR 


{ce] Grants in aid of railroads.— 
(1) Grants to railroads under British 
Columbia Railway Aid Act of 1890 
included mining claims subject to ex- 
isting rights of miners, and where 
such claims expire after the grant to 
a railroad, no rights can be asserted 
thereunder as against the railroad. 
Farrell vo. Mitch, 17. BL 'C..507,4 Dom 
LR 657, 22 WestLR 517, 3 WestWkly 
84. (2). Dominion lands granted to a 
railway company by way of subsidy 
under the Railway Land Subsidies Act 
of 1890 are not subject to the reserva- 
tion of mines and minerals, except 
gold and silver, such lands not being 
governed by the Dominion Lands Act 
of 1886, or the Regulations of 1889 
made thereunder. Calgary, ete., R. Co. 
v. Rex, [1904] A. C. 765, 13 CanAppCas 
293 [rev 33 Can. S. C. 673 (dism app 
8 Can. Exch. 83)]. ; 

[d] Homestead patents.—(1) In a 
suit between private claimants, 
whether homestead patent reserving 
mineral rights, which patent was is- 
sued prior to Dominion Lands Act 
(1908) ec 20, conveyed rights.to., oil 
and gas, held triable issue. Creighton 
v. United Oils, Ltd. (Alta.) [1927] 3 
DomLR 4382. (2) Reservation of mines 
and minerals in a homestead patent 
issued prior to Dominion Law Act of 
1908, which expressly provided for 
reservation of petroleum and gas, in- 
cludes petroleum and natural gas. 
Starley v. New McDougall-Segur Oil 
ComeCAlta mbLoz id o ony WOM LR nS lek, 
[1927] 2 WestWkly 466 [app dism 23 
AltaslueoL89,, [1927] 4 DomER. 814, 
(1927] 3 WestWkly 464]; Creighton v. 
United Oils, Ltd., (Alta.) RS AVE le 3 
DomLR 804, [1927] 2 WestWkly 458 
[app dism 23 Alta. L. 175, [1927] 4 
DomLR 814, [1927] 3 WestWkly 463]. 

75. See cases infra this note. 

[a] In case of an overlapping and 
a mixed occupation or cutting, the 
constructive possession of the area is 
in the person who has the senior or 
better title. Boehner vy. Hirtle, 46 N. 
S. 231, 6 DomLR 548, 11 HastLR 222. 

[b] As against constructive pos- 
session, the grantee and those claim- 
ing under him in actual occupation of 
a large portion of the earlier grant are 
entitled to preference. McInnes v. 
Stewart, 45 N. S. 435, 444. 

[c] No subsequent allotment would 
be allowed to disturb the allotments 
and locations in a township grant 
(1765, 1784) that had taken place. 
Boehner v. Hirtle, 46 N. S. 231, 6 Dom 
LR 548, 11 EastLR 222. 

[d] Subsequent patent issued more 
than two years after the issue of a 
prior patent cannot affect rights un- 
der the latter. Davis v. McPherson, 33 
i Os@ sean COM ns) (0. 

76. See infra this note. 

[a] Indivisible character of right 
to redemption provided for in grant 
see Raymond vy. Rex, 16 Can. Exch. 1, 
29 DomLR 574 [app dism 59 Can. S. C. 
682, 49 DomLR 689]. 


77. Can.—Reg. v. Montminy, 29 
Caw ts. C. 484° “Rex ve doarence,’ 15 
Can. Exch. 145, 10 DomLB 195; Ree. 
Vv. arent 4 Can. Exch. 412. 

N. —Atty.-Gen. v. McGowan, 37 
INES SS. 35. 

Ont.—Johnston vy. Steacy, 59 Ont. 


L. 475, 16 OntWN 135, [1926] 4 Dom 
LR 902;  Zock -v. Clayton, 28 Ont. Li. 
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447, 18 DomLR 502; Farah v. Glen 
Lake Min. Co., 17 Ont. L. 1, 11 OntWR 
1020 [mod 10 OntWR 252]; Atty.-Gen. 


v. Contois, 25 Grant Ch. 346; Atty.- 
Gen. v. McNulty, 11 Grant Ch. 581 
[foll Atty.-Gen. v. McGowan, 24 Can 
LTOccNotes 136]; Westbrooke  v. 
Atty.-Gen., 11 Grant Ch. 330; Stevens 
v. Cook, 10 Grant Ch. 410; Atty.-Gen. 
v. Hill, 8 Grant: Ch. .532;\ Atty.-Gen. 
v. McNulty, 8 Grant Ch. 324 (pat- 
ent issued under a right of preémp- 
tion obtained by fraudulent conceal- 
ment of other existing claims to such 
right); Atty.-Gen. v. Garbutt, 5 Grant 
Ch. 383 (grant to wrong. person 
through mistake); Doe v. Principal 


Ordnance Officers, 3 U. C. Q. B. 387. 
Que.—Sturton v. Lessard, 1 Que. 
Super. 121. 
Newfound!l.—Miller v. Smith, 8 


Newfoundl, 399 (mistake). 

[a] The term’ “improvidence,” 
distinguished from error, applies 
cases where the grant has been to 
the prejudice of the commonwealth or 
the general injury of the public, or 
where the rights of any individual in 
the thing granted are injuriously af- 
fected by the letters patent. Fonseca 
y. Atty.-Gen., 17) Can. SieC: 612: 

{[b] Facts not showing error or im- 
providence see Fonseca v.:Atty.-Gen., 
17 Can. S. C. 612; McDiarmid v. Mc- 
Diarmid, ~9 (GranteeChs (COnt.)- 144. 
Pie v. Hartrick, 7 Grant Ch. (Ont.) 

[c] Circumstances showing error 
and mistake and warranting cancel- 
lation of patent see Rex v. Deacon, 
18 Can. Exch. 308, 45 DomLR 274; 
Rex v. Crumb, 14 Can. Exch. 230; Rex 
v. Powell, 13 Can. Exch. 300; Fricht 
vi Seheck,” 10 Grant Ch. (Ont) 254: 
Proctor v. Grant, 9 Grant Ch. (Ont.) 
26 [rev on other grounds 9 Grant Ch. 
(Ont.) 224]; Saugeen v. Church Soc., 
6 Grant -Ch. (Ont.) 538;—Martyn ‘v. 
Kennedy, 4 Grant Ch. (Ont.) 61. 

[d] Error not sufficient to war- 
rant setting aside patent see McIn- 
Lae v. Atty.-Gen., 14 Grant Ch. (Ont.) 

[e] Even where a person is really 
entitled to a grant he may not, it 
seems, safely make misrepresenta- 
tions or commit frauds in order to 
facilitate his obtaining it. West- 
brooke v. Atty.-Gen., 11 Grant Ch. 
(Ont.) 330. 

{f] Estoppel._—False statements 
of an entrant in his declaration of 
abandonment, which induced the can- 
cellation of his entry, will estop him 
from successfully attacking a patent 
to the same land thereafter duly is- 
sued. Atty.-Gen. v. Massinghill, 17 
Can. Hxch. 610: 

[g] Evidence insufficient to show 
fraud. Bartlet v. Delaney, 29 Ont. L. 
426, 17 DomLR 500 [allowing app 27 
Ont. L. 594, 11 DomLR 584]. 

[h] Where government disregard- 
ed the interest of a person who had 
failed to make payments when due 
and lien given by such person, by is- 
suing a patent to another who had 
received a quitclaim from the person 
first mentioned and made all pay- 
ments, the patent could not be set 
aside in suit by the lienee. North- 
West Thresher Co. v. Bourdin, 20 Man. 
505, 15 WestLR 181. 

[i] Ground for reforming patent 
not shown.—Hamilton Motor Works 
v. Browne, 15 OntWN 90 [allowing 
app 13 OntWN 120]. 

78. Kennedy v. Lawlor, 14 Grant 
Ch. (Ont.) 224; Simpson v. Grant, 5 
Grant. Ch..(Ont;). 26; Boulton Wv.. Jeft- 
rey, 1 Grant Err. & App. (Ont.) 111 


e 


[§§ 735-736 


deliberate view of all the cireumstanees of the case 
and in the absence of fraud or mistake. 
ings for the annulment or repeal of a patent are 
properly brought in the chancery’® or superior®® 
court by the attorney-general,*? or by a private in- 
dividual having an interest in the land.*? 
plaintiff’s case, if successful, would establish a elaim 


78 Proceed- 


Where 


{foll Burnes v. Boomer, 10 Grant Ch. 
(Ont)" S32i)- See also Grabot v. 
Giles, 12 OntWN 140 (circumstances 
not warranting cancellation of letters 
patent). 

[a] Finding of heir and devisee 
commission.—The court of chancery 
may, it seems, in a proper case, set 
aside a patent issued upon the finding 
of the heir and devisee commission. 
McDiarmid v. McDiarmid, 9 Grant Ch. 


(Ont.) 144. See also Brouse v. Cram, 
14 Grant Ch. (Ont.) 677. 
79, Zock v.. Clayton, 28 Ont; “L- 


447, 13 DomLR 502; Farah v. Glen 
Lake Min. Co., 17 Ont. L. 1, 11 OntWR 
1020 [mod 10 OntWR 252]; Atty.- 
Gen. v. Contois, 25 Grant Ch. (Ont.) 
346 

[a] Although the grant may be 
voidable, or void at law, the court of 
chancery: has jurisdiction, under 4 & 
5 Vict. c 100 § 29, to rescind a pat- 


ent. Martin v. Kennedy, 2 Grant Ch. 
(Ont.) 80. 
80. Reg. v. Adams, 


31,CaniSs (es 
220 [rev 11 Que. K. B. 56 (rev 18 
Que. Super. 520)]. 

[a] The power to annul letters 
patent (1) belongs to the superior 
court only, and not to the commission- 
er of lands, who has no power to cor- 
rect errors which have crept in, in 
the preparation of such letters, when 
there is no adverse contention. Reg. 
v. Adams, 31 Can. S. C. 220 [rev 11 
Que. K. B. 56 (rev 18 Que. Super: 
520) ]. (2) The legal way to pro- 
ceed to have nullified the action of 
the commissioner in revoking letters 
patent in order to make a grant to 
another is by scire facias. Reg. v. 
Adams, supra. 

[b] Other courts having juris- 
diction.—’The exchequer court of Can- 
ada. Rex v. Deacon, 18 Can. Exch. 
308, 45 DomLR 274; Rex v. Larence, 
15 Can. Exch. 145, 10 DomLR 195; 
Rex v. Powell, 13 Can. Exch. 300. 

81. Rex v. Larence, 15 Can. Exch. 
145, 10 DomLR 195; Atty.-Gen. v. 
Contois, 25 Grant Ch. (Ont.) 340. 

82. Zock v. Clayton, 28 Ont. L. 447, 
13 DomLR 502; Dodson v. White, (Pr. 
Edw. Isl.) 6 EastLR 144; Laurentide 
Paper Co. v. Camada Iron Furnace 
Co., Ltd., (Que.) 9 DomLR 278. See 
Nghe v. Cook, 10 Grant. Ch. (Ont.) 

[a] Gne who never acquired any 
interest in the land has no locus 
standi to attack a patent issued to 
another. Farmer v. Livingstone, 8 
Can. SCe 40) beCan SS: C224 eon 
grove v. Corbett, 14 Grant Ch. (Ont.) 
617; Lawrence v. Pomeroy, 9 Grant 


Ch. (Ont.) 474. 
[b] A person whose application to 
purchase land is refused on the 


ground that the land has been grant- 
ed to a railway company has no 
standing in court to obtain relief on 
the ground that such grant was il- 
legally issued and is void. Hall vy. 
Reg., 7B: CG, 80 Eatii? Bs Gl4soir 

[ec] Possession of crown lands by 
a person who entered under an agree- 
ment with another to clear and im- 
prove for the latter, on stipulated 
terms, is not such possession as en- 
titles the occupant to maintain a bill 
to set aside a patent to the person 
under whom he held possession, on 
grounds of fraud or error unconnected 
with his own interest. Cosgrove vy. 
Corbett, 14 Grant Ch. (Ont.) 617. 

{d] Squatters.—Johnston vy. Stea- 
cy, .59 Ont. LL. 475, 16 OntWwN 135; 
[1926] 4 DomLR 902. 

[e] Joinder.—(1) Several persons 
claiming preémption rights in dis- 


§§ 736-737] 


on the part of defendants, other than the attorney- 
general, upon the justice of the crown for compensa- 
tion, the attorney-general is at any rate a proper 
party;** but the attorney-general is not a neces- 
sary party where the bill alleges that the patentee 
obtained his title by false representations to the 
crown, and shows a ease in which the patentee would 
not be entitled to compensation if the patent were 
set aside and the land given to another. Summons 
in matters of scire facias or actions to annul letters 
patent is made by writ issued in the usual manner, 


without affidavit of the petitioner, order of a judge,. 


or fiat of the attorney-general.’® It is not necessary 
that an action to annul letters patent should be pre- 
ceded or accompanied by a tender or deposit of the 
dues paid to the crown in order to obtain the issue 
of the letters patent.®® 

Pleadings. The information of the attorney-gen- 
eral for annulling letters patent is simply a state- 
ment of the claim with conclusions as in the declara- 
tion in an ordinary action.’* A bill by a private in- 
dividual must show that he has some interest in the 
land,** and that such interest arose before the patent 
was issued.*® If upon the allegations of a bill to re- 
peal a patent plaintiff is entitled to a decree for such 
repeal, although he may be entitled to nothing more, 
a demurrer to the jurisdiction of the court on the 
subject matter of the bill will not lie.®° 

Evidence. Where a private individual files a bill 
to repeal a patent on the ground of error, the onus of 
proof is on him, although it may to some extent 
involve proof of a negative,®! and in order to the re- 
peal of a patent on the ground of mistake such evi- 
dence must be laid before the court as will convince 
the mind of the court to a reasonable degree of cer- 


tinct portions of the land covered by 


a patent cannot join in a bill to set 83. Rees v. 
aside the patent for fraud. West-|Ch. (Ont.) 467. 
brooke v. Atty.-Gen., 11 Grant Ch. 84. 


PUBLIC LANDS 


v. Pomeroy, 9 Grant Ch. (Ont.) 474. 
Atty.-Gen., 


Rees v. Atty.-Gen., supra. 
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tainty that the patent was issued in mistake.” 
Where the crown sought to forfeit two grants for 
nonperformance of conditions as to improvements, 
ete., but none of the evidence on which the crown 
relied went further back than fifty years, while the 
grants were ninety years old, the evidence was not 
sufficient to forfeit the grants.°? Where a bill im- 
peaching a patent as having been obtained wrong- 
fully was filed against the patentee and his vendee, 
who had not paid all his purchase money, and the 
patentee answered denying the equity claimed but 
his vendee allowed the bill to be noted pro con- 
fesso, it was held that, plaintiff failing to establish 
his case against the patentee, the bill should be dis- 
missed as against both defendants. 

[§ 737] E. Rights of Grantees—1. In General. 
The purchaser from the government of a clergy re- 
serve, upon which he has paid an instalment and ob- 
tained the usual receipt from the department, has a 
right to obtain possession against any one in oceu- 
pation.®® A purchaser holding a receipt for the pur- 
chase-money or an instalment thereof, and having 
actual possession, may, before receiving a patent, 
maintain trespass against all strangers, although not 
against the crown;°® but a receipt for a payment 
without a license of occupation or a patent does not 
entitle the purchaser to maintain ejectment.°* The 
patentee of the crown may maintain trespass without 
entry against a person in actual possession before and 
at the time of the issuing of the patent.°® Although 
a patent contains a clause saving and reserving to 
the crown all white pine trees, a person claiming 
under the patentee can maintain trover for white 
pine trees cut by a trespasser.9® Where the same 
land is leased by the crown to two different persons, 

[a] Even though the occupant 
may have subsequently obtained the 
receipt of the commissioner of crown 


lands, the rule holds, the crown, un- 
der such circumstances, being bound 


16 Grant 


(Ont.) 264. (2) Where defendant’s 85. Gouin v. McManamy, 28 Que. 

counterclaim asking for a rectifica- | Super. 216. by the contract made by the depart- 
tion of a patent, in an action between [a] Written authorization of the] ment with the first purchaser. Doe 
private claimants, would involve in-|attorney-general is' required for the|v. Westover, 1 Grant Err. & App. 
directly a grant by the crown, the at- | issuance of a writ on demand of pri- | (Ont.) 465. 

torney-general of the province may |vate persons. Laurentide Paper Co. 96. Bruyea v. Rose, 19 Ont. 433; 
not be made a party to the counter-|v. Canada Iron Furnace Co., Ltd.,| Nicholson v. Page, 27 U. C. Q. B. 


claim. Keewatin Power Co. v. Kee- 
watin Flour Mills Co., 59 Ont. L. 406, 
[1926] 4 DomLR 531 [rev (1926) 2 
DomLR 619]. 

[f] The attorney-general, repre- 
senting the crown, is not a necessary 
party. Zock v. Clayton, 28 Ont. L. 
447, 183 DomLR 502; Farah v. Glen 
Lake Min. Co., 17 Ont. L. 1, 11 OntWR 
1020 [rnod 10 OntWR 252]. 

[g] Persons held to have no in- 
terest.—Laurentide Paper Co. v. Can- 


ada Iron Furnace Co., Ltd., (Que.) 9 
DomLR 278. 
[h] Loss of right to relief.— 


Where it is shown that the patentee 
of land was ignorant of a fact which 
might have been material to bring to 
the notice of the officers of the crown, 
and plaintiff had the opportunity, but 
failed to do so, and subsequently filed 
a bill impeaching the patent, as is- 
sued in error and improvidence, the 
court. refused the relief prayed, and 
dismissed the bill with costs. Mahon 
v. McLean, 13 Grant Ch. (Ont.) 361. 
[i] Costs on dismissal.—Where a 
bill was filed to set aside a patent, on 
the ground that the same had been 
issued in ignorance of the opposing 
claim of plaintiff, upon the fraudulent 
misrepresentations of the patentee, 
and the concealment of the facts by 
him from the crown lands depart- 
ment, the court, although unable _to 
afford the relief sought because plain- 
tiff was not entitled to demand it, dis- 


missed ‘the bill without costs as 
against defendant who had _ thus’ 
dealt with the department. Lawrence 


(Que.) 9 DomLR 278. 
86. Reg. v. Montminy, 29 Can. S. 


C. 484. 

87. Gouin v. MecManamy, 28 Que. 
Super. 216. 

[a] Want of authorization, by the 
attorney-general, of the attorneys 
signing the information for him is 
not a ground of exception If neces- 
sary, the attorney-general may file 


a disavowal of the attorneys ad litem. 
Gouin v. McManamy, 28 Que. Super. 
216 


88. Cosgrove v. Corbett, 14 Grant 
Ch. (Ont») 67, 

{a] Thus a bill by a squatter to 
set aside a patent for fraud or error 
must allege the custom of the crown 
in favor of squatters, and such oth- 
er facts as may show his interest. 
Cosgrove v. Corbett, 14 Grant Ch. 


(Ont.) 617. 

89. Mutchmore vy. Davis, 14 Grant 
Ch. (Ont.) 346. 

[a]. Rule applied whether plain- 


tiff's interest is under another patent 
for the same land or under a contract 
of purchase. Mutchmore v. Davis, 14 
Grant Ch. (Ont.) 346. 


90. Rees v,. Atty.-Gen., 16 Grant 
Ch. (Ont.) 467. 
91. McIntyre v. Atty.-Gen., 14 


Grant Ch. (Ont.) 86. 

92. Atty.-Gen. v. Garbutt, 5 Grant 
Chey wdOnt.) Aust 

93. ‘ Reg. v. Robin, 16 N.S. 91. 

94. McDermott v. McDermott, 3 
Ch. Chamib. (Ont.) 38. . 

95. Doe v. Westover, 1 Grant Err. 
& App. (Ont.) 465. 


(Ont.) 505; Whiting v. Kernahan, 12 
U. C. C. PB. (Ont.) 57; Deedes v. Wal- 
lace, 8 U. C. C. P. (Ont.) 385; Glover. 
Vv. eWalkier. “dai CraGue Pa (Ont )ecus 
[foll Alexander v. Bird, 8 U. C. C. P. 
(Ont.) 539). 

[a] Thus, where plaintiff held pos- 
session as purchaser under a receipt 
from the crown Jand agent, and before 
defendant entered he had paid up in 
full, and was entitled to the patent, 
which, however, did not issue until 
some tinie after, he was entitled to re- 
cover for trespass committed before 
as well as after the patent. Nichol- 
soniv., Page, 27. 'C. Qs BYCOnt)l50bs 

[b] Actual possession is neces- 
sary, for the receipt confers no con- 
structive possession. Henderson vy. 
Melean)8-Uy 6. ‘C. Pye (Ontir42) 

{c] Wendee of purchase from gov- 
ernment may maintain action for tres- 
pass against one who, wrongfully 
encumbering the ground by danger- 
ous refuse, left after cutting trees. 
Severt v. Plaunt, 9 OntWN 94. 

97. Walker’ v/ Rogers) '12 UG. c: 
P. (Ont.) 327. Compare Doe’ v. Sey- 
mour, 9 Ue €) Q BY (Ont.)) 4 

[a] The holder of a receipt of the 
crown land agent, although not the 
proprietor, may recover possession 
as if he had letters patent by virtue 
of Arts. 1559 and 1562, S. ref. [1909]. 
Diotte v. Bernier, 55 Que. Super. 467. 

98. Greenlaw v. Fraser, 24 U. C. 
C. P. (Ont.) 230; Smith v. Morris, 7 
Newfoundl. 155. 

99. "Casselman vy. Hersey, 32 U.-C; 
Q. B. (Ont.) 333 (so holding on the 
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the first lessee being in possession may maintain an 
action for damages against the second lessee who in- 


terferes with such possession. 
[§ 738] 2. Exemptions. 


The exemption under the 
Ontario Free Grants and Homestead Act? extends to 
the land or any part thereof or interest therein, so 
long as it is held by the original location title, wheth- 
er before or after patent ;* but where there has been 
a valid alienation, a mortgage taken by the original 


PUBLIC LANDS—PUBLIC POND 


locatee does not vest in him qua locatee, and hence 


PUBLIC LAUNDRY.? 
PUBLIC LAVATORY.? 
PUBLIC LETTING.* 
PUBLIC LIBRARY.* 


PUBLIC LIGHTING SYSTEM.5 


PUBLIC LOT.° 


PUBLICLY. As opposed to private, secluded, or 
secret,’ in public; well-known; open; nortorious; 


common; or general;® openly.® 
Publicly express. 


who are present or within hearing.?° 

Other phrases: “Publicly acknowledging,”!1 “pub- 
licly declared,’’+? “publicly executed, 
or distribute,’’+4 “publicly stated,’’+5 


Wipe Ysa 

“publicly traveled road.”?® 
PUBLIC MARKET.?7 
PUBLIC MEETING.‘*® 
PUBLIC MERCHANT.!9® 
PUBLIC MILL.?° — 


ground that the soil belonged to plain- 
tiff and he was entitled to the shade 
of the trees as against a stranger). 

fa] Patentee may maintain an ac- 
tion for trespass based on the cut- 
ting of pine trees intermediate his lo- 
cation and the issuance of a patent, 
where, under the patent, the trees 
remaining on the land at the time of 
issuance passed to him by virtue of 
Ont. Rev. St. c 24 § 10 subs 2. Lang- 
maid v. Mickle, 16 Ont. 111. 

1. Bonhomme vy. Montreal Water, 
etc., Co., 48 Que. Super. 486. 

27 Ont Reve Sti (897) ec 29 825 
subd (2) (providing that after the 
issuance of a patent and while the 
Jand or any part thereof or inter- 
est therein is owned by the locatee 
or his widow, heirs, or devisees, such 
land, part, or interest shall during 
twenty years next after the date of 
the location be exempt from attach- 
ment, levy under execution, or sale 
for the payment of debts). 

8. Cann v. Knott, 19 Ont. 422 [aff 
20 Ont. 294]. 

4 Cann v. Knott, supra. 

5. See Jenkins v. Martin, 20 Grant 
Ch. (Ont.) 613; Pacaud v. Peltier, 16 
L. C. (Que.) 305. See Miller v. Smith, 
8 Newfoundl. 399 (sixty years’ pos- 
session gives good title even against 
crown). 

[a] Mere priority of possession of 
vacant crown land is not a sufficient 
title in ejectment against a person 
who has applied to the crown for a 
grant of the Jand and obtained an or- 
der for survey thereof. Doe v. Mc- 
Alpine, 4 N. B. 467. 

[b] In Quebec a squatter who re- 
mains in possession after he has sold 
rights to another who obtained a pat- 
ent is not a possessor in good faith 
within Civ. Code art 411, and is not 
therefore entitled to the products and 
the revenues of the land. Ellard v. 
Miljour dit Miniquette, 16 Que. K. B. 


545. 
6. B.C. St. (19038-1904) p 375 c 54. 
7. Esauimalt, ete, R. Co. v. Mc- 
Gregor, (B. ©.) 2 WestLR 530. 


To express openly to others, 


18 “nublicly ex- 


bt 


[§§ 737-739 


such mortgage is not exempt. 

[§ 739] F. Squatters. 
on pubhie lands acquire no rights;° 
couver Island Settlers’ Relief Act of 1904,° providing 
that settlers who had occupied or improved land 
within the railway belt with the bona fide intention 
of living thereon might obtain crown grants in fee 
simple thereof, applied to squatters, who were there- 
fore entitled to the benefit thereof.” 


Ordinarily mere squatters 
but the Van- 


PUBLIC MINISTER.?? 
PUBLIC MONEY.” 
PUBLIC MORALS.?® 
PUBLIC NECESSITY.?4 
PUBLIC NEWSPAPER.?5 
PUBLIC NUISANCE.?¢ 
PUBLIC OBJECT.??7 
PUBLIC OFFENSE.?8 
PUBLIC OFFICE.?° 
PUBLIC OFFICER.?° 
PUBLIC OFFICIAL.*1 
PUBLIC ORDER.*? 
PUBLIC OUTCRY.* 
PUBLIC PEACE.*# 
PUBLIC PERFORMANCE.®5 
. PUBLIC PLACE.?® 
PUBLIC POLICE AND ECONOMY.$? 


PUBLIC POLICY.?§ 
PUBLIC POND.*® 


1. See Public § 2. 

2. See Public § 2. 

3. See Public § 52. 

4. See Public § 53. 

5. As internal improvement see 
Internal Improvement § 2 text and 
note 42. 

As public improvement see Munici- 
pal Corporations §§ 2308-2312. 

6. See Public § 54. 

7. Wolf v. U. S., 259 Fed. 388; 392 
170 CCA 364 [quot Fairchild v. U. 
S., 265 Fed. 584, 586]. 

“Private” ante, 

“Secret” see [35 Cyc 1280]. 

8. Wolf v. U. S., 259 Fed. 388, 392, 
170 CCA 864 [quot Fairchild v. U. Ss. 
265 Fed. 584, 586). 

“Common” see 12 C. J. pelb4. 

“General” see 28 C ae p 608. 

“Known” see 35 Cc DLT. 

“Notorious” see 46 & ne p 570. 

“Open” see 46 C. J. p 1107. 

“Public” ante. 

9. Webster D. [quot Winters v. 
Duncan, (Tex. Civ. A.) 220 SW 3 
State v. Booher, (Iowa) 


“Openly” ‘see Lyte) Pn omnes i Bt Wt) 
3 ae Rex v. Watson, 15 OntWN 417, 
18. 

11. See Bastards § 20 note 19) fa]. 

“Acknowledge” 1 C. J. p 738 

12. City Street Impr. Co. v. Laird, 
138 Cal. 27, 70 P 916, 917: 

“Declare” see 18 C. J. p 29. 

13. As used in criminal law see 
Criminal Law § 3080 text and note 74. 

“Execution” see 23 C. J. p 280 text 
and note 63. 

14. State v. Pape, 90 Conn. 98, 96 
Asko esili4. 

Publication generally see Libel and 


Slander §§ 169-186; “Publication” 
ante. 
15. Kavanagh vy. Thomas, 218 App. 


Div. 780, 218 NYS 489. 
“Stated” see [36 Cyc 817]. 
16. Bliss v. Oregon Short Line R. 
Conind4ldan sbi. 356, 2.00) Pte 
“Traveled public road” see Rail- 
roads [33 Cyc 962 text and note 70]. 
17. See Market § 6. 


18. See cross references under As- 
sembly 5 C. J. p 811 note 7; Meeting 
40 C. J. p 628 note 14. 

Disturbance of see Disturbance of 
Public Meetings 18 C. J. p 1387. 

“Meeting” see 40 C. J. p 628. 

19. See Public § 55. 

20. See Public § 56. 

See Ambassadors and Consuls 

§§ 1, 2; Minister 40 C. J. p 1208. 

22. See Public § 2. 

23. “Moral” see 41 C. J. p 211. 

Public morals: 

Contract against see Contracts § 460. 

Custom or usage contrary to see Cus- 
toms and Usages § 31. 

Offense against see Adultery 2 C. J. 
p11; Bigamy.7 C.J. p 1156; Disor= 
derly Houses 18 C. J. p 1230; Fornt- 
cation 26 C. J. p 985; Incest 31. C. 
J. p 373; Lewdness 36 C. J. p 1034; 
Miscegenation 40...C. Ji. py 2205: 
Prostitution ante; Rape [33:Cyc 
1412]; ‘Seduction [35 Cyc 1289]; 
Sodomy [36 Cye 501]. 

Regulation of see Constitutional Law 


5 428; Municipal Corporations § 
209. 

24. See Public § 57. 

25. See Newspapers § 1 

26. See Nuisances 46 GC. J. p 635. 
27. See Public § 58. 

28. See Public § 59. 

29. See Officers § 2. 


Defined see Officers § 3 

Public officers generally see Offic- 
ers: 46 (€. J. p. 91; 
ences thereunder p 9195 


31. See Public § 2 

32. See Public § 

33. See Public § 2. 

34. See Public § 2. 

35. “Performance” 48 C. J. p 811. 


Public performance of copyright 
work see Copyright and Literary 
Property §§ 314, 321. 


“Theatrical performance” see 
Theaters and Shows [38 Cyc 253 
note 2]. 

36. Defined see Place § 12. 

37. See Public § 2. 

88. See Public § 62. 

39. See Public § 63. 


——— ee ————_———————— — 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


and cross refer-- 


PUBLIC POST—PUBLIC USE 


PUBLIC POST.?° 

PUBLIC POWER.‘! 

PUBLIC PRINTER.?? 

PUBLIC PRINTING.*3 

PUBLIC PROCEEDING.44 
PUBLIC PROFESSION.‘15 
PUBLIC PROPERTY.‘° 
PUBLIC PROPOSITION.‘ 
PUBLIC PROSECUTOR.‘8 
PUBLIC PROSTITUTE.*® 
PUBLIC QUASI CORPORATIONS.*° 
PUBLIC RECITATION.®*! 
PUBLIC RECORD.*2 

PUBLIC REPRESENTATION,®: 
PUBLIC RESORT.*+ 

PUBLIC REVENUE.®5 

PUBLIC RIGHT.*¢ 

PUBLIC ROAD.*7 

PUBLIC SAFETY.5§ 

PUBLIC SALE.*® 

PUBLIC SCHOOL.®° 

PUBLIC SECURITY.*1 

PUBLIC SENTIMENT.®2 
PUBLIC SERVANT.®? 

PUBLIC SERVICE.*4 

PUBLIC SERVICE COMMISSION.®5 


PUBLIC SERVICE CORPORATION.®® 


PUBLIC SERVICE STATION.* 
PUBLIC SEWER.°® 


40. See Public § 2. 50. 


PUBLIC SHOW.®*°® 
PUBLIC SIDEWALK.7° 
PUBLIC SLIP." 
PUBLIC SOCIETY.72 
PUBLIC SPORT." 
PUBLIC SQUARE."4 
PUBLIC STATUTE.’5 
PUBLIC STOCK.’° 
PUBLIC STREAM.77 
PUBLIC STREET.*8 
PUBLIC SWEARING.’9 
PUBLIC SYSTEM.®° 
PUBLIC TAXES.‘ 


[50 C.J.] 


1261 


PUBLIC TERMINAL GRAIN ELEVATOR.®2 


PUBLIC THINGS.®*3 

PUBLIC THOROUGHFARE. *+ 
PUBLIC TOBACCO WAREHOUSE.®5 
PUBLIC TRACK.®*® 

PUBLIC TRADE.$? 

PUBLIC TRAFFIC.§§ 

PUBLIC TRANSPORTATION.®’® 
PUBLIC TRAVELED WAY.?°® 
PUBLIC TREASURY.®! 
PUBLIC TRIAL.°? 

PUBLIC TRUST.°*? 

PUBLIC TRUSTS.°* 

PUBLIC UNDERTAKING.®5 
PUBLIC USE.°® 


See Public § 82. 


See Municipal Corporations §§ 2a 


or ue p 1241. 11-13 73. See Public § 83. 
ABowers™” 49 hea gh 1244. ee rel corporations see Cor- 74. See Public § 84. 
Public power of AE eee officers | porations of ae Municipal Corpora- 75. See Statutes ue Cyc 985]. 

or bodies see cross references under | tions §$§ 12, 76. See Public § 8 
Power 49 C. J. p 1241 note 9. 51. See “Dp ablic § 6 77. See Public § Se 
42. “Printer” ante. 52. See Records Ry Cyc 585]. 78. See Public § 2. 
Public printer: 53. Sée Public § 69. 79. See Public § 2. 
Appointment or election of see States 54. See Public § 70. 80. See Public § 86, 
[36 Cyc 878]. 55. See Public § 71. 81. See Public § 2. 
As municipal employee see Municipal 56. See Public § 72, 82. See Public § 2. 
Corporations § 1613 note 55 [a] 57. See Public § 2. 83. See Public § 87. 
(24). Boy See, F ube 32 84. See Public § 88. 
Authority to bind government by 59. See Public § ey, 85. See Public § 2. 
contract see United States [39 Cyc 60. See Public § 2. Pe ISS SNe NO. 
734 note 46]. 61. See Public § 74, 87. | See Public § £2: 
43. See Public § 64. 62. See eee § pe eas/ See “Public ono. 
44. See Public $ 2. 63. See Public § 76. 89. See Public § 90. 
45. “Profession” ante. 64. See Public § 77. 90... See Public.§ 2 
Public profession of ability to cure 65. Boe eubits Coa ait See Public § oe 
een see Physicians and Surgeons oe gee er ae 92. See Public 02 
Proce hoa es \onea, Usce Public #80, Bg. See Public § 2 
cers 8 6 ; ' } olic § 2. 
48. See Public § 65. 70. See Public § 2. oe Bee Bupa : aut 


49. See Public § 66. 71. 


See Public § 81. 
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